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COVERED  BY  THIS  VOLUME 


ARKANSAS— Supreme  Court. 
EDGAR  A.  McCULLOCn.  Chief  Justicb. 

ASSOCIATE   JUSTICES. 

CARROTX  D.  WOOD.  SAMTTEL  FnAUENTHAL. 

JSSSB  0.  HART.  WILLIAM  F.  KIRBY. 

KENTUCKY— Court  of  Appeals. 
J,  P.  HOBSON,  Chief  Justice. 

ASSOCIATK  justices. 

JOHN  M.  LASSING.  W.  E.  SETTLB. 

JOHN  D.  CARROLL.  T.  3.  NUNN. 

ED.  0.  0'REAR.i  SHACKELFORD  MILLER. 

ROBT.  H.  WINN.* 

COMMISSIONEB  OF  APPEALS. 

WILLIAM   ROGERS   CLAY. 

MISSOURI— Supreme  Court. 

LEROY  B.  VALLIANT,  Chief  Justice. 

Division  No.  1. 

WALLER  W.  GRAVES,  Presiding  Judge. 

ASSOCIATE  judges. 

HENRY  LAMM.  ARCIIELAUS  M.  WOODSON. 

LEROY  B.  VALLIANT. 

Division  No.  Z. 

JOHN  KENNISII,  Presiding  Judoe.» 

FRANKLIN  FERRISS,  Pbesiding  Judge.* 

associate  judges. 
FBANKLIN  FERRISS.*  JOHN  C.  BROWN. 

JOHN  KENNISH.* 

suPREue  couHT  commissioners. 

HENRY  W.  BOND,  Pbesiding  Commissioner. 

associate  commissioners. 

STEPHEN  S.  BROWN.  REUBEN  F.  ROY. 

JAMES  T.  BLAIR. 

The  Kansas  City  Court  of  Appeals. 
E.  J.  BROADDUS,  Presiding  Judge, 
associate  judges. 
JAMES  ELLISON.  J.  M.  JOHNSON. 

The  St.  Louis  Court  of  Appeals. 

GEORGE  D.  REYNOLDS,  Presiding  Judge. 

associate  judges. 

ALBERT  D.  NORTONL         HENRY  S.  CAULPIELD. 

1  SeslKited  I>eceniber  12,  1911.  *  Resigned  u  Presldtng  Judge  Januair  >,  IMl 
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-    The  Springfield  Court  of  Appeals. 
J.  P.  NIXON,  Presidinq  Judox. 

ABSOCIATB  JUDGES. 

ARGUS  OOX.  HOWARD  ORAT. 

TENNESSEE— Supreme  Court. 
JOHN  K.  SHIELDS,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

M.  M.  NEir^  GRAFTON  GREEN. 

Dl  li.  LANSDEN.  A.  S.  BUCHANAN. 

TEXAS— Supreme  Court. 
THOMAS  J.  BROWN,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

W.  F.  RAMSET.  J.  B.  DIBREUo 

Court  of  Criminal  Appeals. 
W.  L.  DAVIDSON,  Peesidirq  Judqi. 
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Courts  of  Civil  Appeals. 

First  District. 
R.  A.  PLEASANTS,  Chief  Justicb. 

ASSOCIATE  justices. 

T.  S.  REESE.  S.  A.  McMEANS. 

Second  District. 
T.  H.  CONNER,  Chief  Justice, 
associate  justices. 
OCIE  SPEER.  IRBY  DUNKLIN. 

Third  District. 

W.  M.  KEY,  Chief  Justice. 

associate  justices. 

B,  H.  RICE.  C.  H.  JENKINS. 

Fourth  District. 
J.  n.  JAMES,  Chief  Justice. 

ASSOCIATE  justices. 

W.  S.  FLY.  II.  n.  NEILL.* 

T.  D.  COBBS.* 

Fifth  District. 
ANSON  RAINEY,  Chief  Justiox. 

ASSOCIATE  JUSTICES. 

JOHN  BOOKHOUT.  J.  M.  TALBOT. 

Sixth  District. 
SAMUEL  p.  WILLSON,  Chief  Josticx. 

ASSOCIATE  JUSTICES. 

RICHARD  B.  LEVY.  WM.  HODGE& 

Sez'cnth  District. 
JAS.  A.  GRAHAM,  Chief  Justicx. 

ASSOCIATE  justices. 

J.  M.  PRESLER.  R.  W.  HALL. 

Eighth  District. 
W.  M.  PKTICOLAS,  Chief  Justicx. 

ASSOCIATE  justices. 

J.  F.  McKEXZIE.  E.  F.  IIIGGINS. 

•Died  September  1,  im,  •Appointed  to  anccaed  H.  H.  NellL 
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FAIiK  T.  ORGAN  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Not. 

6,  1911.  Rebearing  Denied  Dec.  8, 

1911.) 

1.  Covenants   (§   94*)— "Covenant   of  Sei- 
sin"—Tm  or  Bbeach. 

A  covenant  of  seisin  implies  that  the  cov- 
enantor Is  possessed  of  the  whole  legal  title, 
and  where  the  covenantor  has  no  title  and  the 
covenantee  has  not  been  placed  in  possession, 
the  covenant  is  broken  as  soon  as  made. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  104-109;   Dec.  Dig.  f  94.* 

For  other  definitions,  see  'y^ords  and  Phras- 
es, vol.  2,  pp.  1696-1696.] 

2.  LnnTATioN   OF  Actions   (§   47»)— Breach 
OF  Covenant  of  Seisin- Time  of  Bkeach. 

Where  any  estate  passes  by  a  deed  con- 
taining covenants  of  seisin,  or  the  grantee  takes 
actnal  possession,  the  estate  or  possession  car- 
ries the  covenants,  and  makes  them  run  with 
the  land,  and  the  covenants  are  substantially 
breached  only  when  the  grantee  is  deprived  of 
the  estate  conveyed,  or  wnen  he  has  been  oust- 
ed from  actual  possession  by  the  holder  of  the 
paramount  title,  and  limitations  run  only  from 
that  time. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  ${  254-258 :  Dec.  Dig.  { 
47;*  Covenants,  Cent.  Dig.  §  178.] 

3.  LrwiTATioN  or  Actions  (|   47*)— Breach 
of  Covenant  of  Seisin— Time  or  Breach. 

Where  a  grantor  of  two  noncontiguous 
tracts  in  sections  17  and  2Q  of  a  township  had 
no  title  to  the  tract  in  section  17,  and  the 
;:Tantee  took  possession  of  the  tract  in  section 
20.  and  thereafter  the  grantor  conveyed  other 
land  so  that  the  two  tracts  became  with  the 
other  land  one  body,  the  breach  of  the  grantor's 
r-nrenant  of  seisin  as  to  the  tract  in  section 
17  occurred  at  the  date  of  the  conveyance,  and 
limitations  ran  from  that  date,  the  grantor  not 
claiming  any  possession  or  title  to  the  tract  in 
section  17  by  reason  of  any  title  or  possession 
of  the  tract  in  section  20. 

[Ed.  Note. — For  other  cases,  see  Tjimitatlon 
of  Actions.  Gent  Dig.  fS  254-258 :  Dec.  Dig.  { 
47;*  Covenants,  Cent  Dig.  g  178.] 

Appeal  from  Circuit  Court,  Dent  County; 
L.  B.  Woodside,  Judge. 

Action  by  F.  X.  Falk  against  J.  E.  Organ 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

W.  P.  £lmer,  for  appellant  6.  C.  Dalton 
and  A.  J.  Arthur,  for  respondents. 

XIXON,  P.  J.  This  was  an  action  upon  a 
breach  of  certain  covenants  of  seisin  of  a 


general  warranty  deed.  The  action  was 
instituted  In  the  circuit  court  of  Dent  county 
on  July  23,  1910.  The  deed  was  executed  on 
the  7th  day  of  November,  1885,  by  the  de- 
fendants to  the  plaintlflr  for  the  W.  Vi  of  the 
N.  W.  %  of  section  17,  township  32,  range 
3.  The  alleged  value  of  the  property  was 
$400.  The  consideration  paid  was  85  cents 
an  acre.  The  answer  of  the  defendants  was 
a  plea  of  the  10-year  statute  of  limitations, 
with  an  allegation  that  the  land  conveyed 
was  wild  land,  and  was  never  In  the  actual 
possession  of  either  plaintiff  or  defendants. 
Judgment  whs  for  the  defendants,  and  the 
plaintiff  appealed. 

The  breach  of  defendants'  covenants  of  sei- 
sin, as  stated  In  the  petition,  was  that  de- 
fendants had  not  warranted  and  defended 
the  premises,  and  that  the  defendants  were 
not  seised  of  an  indefeasible  estate  in  fee 
simple  In  said  premises  conveyed  by  said 
deed,  but  that,  on  the  contrary,  the  title 
thereof  was  vested  In  F.  A.  Sayers,  Wm. 
H.  Sayers,  and  Annie  S.  Hitchcock.  The 
evidence  at  the  trial  tended  to  show  that  the 
land  is  what  Is  known  as  "tax  land,"  and 
that  the  defendants'  title  was  derived  by 
purchase  at  a  tax  sale;  that  neither  the 
plaintiff  nor  defendants  at  any  time  had  any 
possession  of  any  kind  of  the  land  conveyed, 
it  being  wild  land.  A  suit  was  instituted  by 
the  real  owners  of  the  land,  F.  A.  Sayers, 
Wm.  H.  Sayers,  and  Annie  S.  Hitchcock, 
on  November  2,  1007,  against  the  plaintiff 
to  quiet  the  title,  and  the  plaintiffs  in  said, 
suit  obtained  judgment  against  the  plaintiff 
in  this  suit  for  the  said  lands.  In  which  the 
court  decreed  that  the  said  F.  A.  Sayers, 
Wm.  H.  Sayers,  and  Annie  S.  Hitchcock 
were  entitled  to  said  land  and  the  possession 
thereof. 

The  evidence  further  showed  that  the  said 
deed  dated  November  7,  1885,  conveying  the 
said  land  to  the  plaintiff,  also  conveyed  other 
land,  namely,  the  B.  %  of  the  N.  B.  %,  and 
the  E.  %  of  the  S.  W.  U,  of  section  20, 
township  32,  range  3  (as  well  as  other  lands), 
this  deed  containing,  among  other  covenants, 
a  covenant  that  defendants  were  lawfully 
seised  of  an  Indefeasible  estate  in  fee  simple 
in    the    premises   conveyed.     The    evidence 
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showed  tbat  on  the  S.  E.  %  of  tbe  N.  E. 
%  of  section  20,  convered  by  the  said  deed, 
at  tbe  time  of  sucli  conveyance,  there  was 
a  field  of  some  20  acres,  fenced,  cleared  ont, 
and  in  cultivation,  and  that,  upon  convey- 
ance of  the  same  to  the  plaintiff,  lie  took  im- 
mediate possession  of  said  field  and  all  tlie 
improvements  thereon,  and  commenced  the 
erection  of  a  sawmill  plant,  and  bnilt  there- 
on several  houses,  and  made  other  improve- 
ments for  the  purpose  of  operating,  and  did 
operate,  e  sawmill  thereon  for  a  number  of 
years;  tliat  by  reason  of  the  several  con- 
veyances of  land  from  tbe  defendants  to  the 
plaintiff  the  several  tracts  of  land  consti- 
tuted one  body  of  land,  being  in  sections 
17,  IS,  and  20,  and  they  all  Joined  and  lay 
contiguous,  but  the  conveyance  by  which  the 
several  tracts  became  contiguous  to  the  im- 
proved land  in  section  20  was  subsequent  to 
the  7tb  day  of  November,  1885,  and  was  con- 
veyed to  the  plaintiff  by  the  defendants  by 
other  deeds  than  that  which  conveyed  the 
W.  ^  of  the  N.  W.  %  of  section  17;  that 
plaintiff  and  those  under  whom  he  claims 
have  since  bad  tbe  actual  possession  of  the 
said  S.  E.  14  of  the  N.  E.  ^  of  secUon  20, 
and  exercised  tbe  usual  acts  of  ownerstiip 
over  the  land  conveyed  by  said  deed  of  tbe 
defendants,  except  as  to  tbe  W.  %  of  tbe  M. 
W.  Vi  of  section  17. 

The  court  gave  on  behalf  of  the  defendants 
an  instruction  that  if  tbe  defendants  bad  no 
title  to  tbe  land  and  no  possession,  and  did 
not  put  tbe  plaintiff  in  actual  possession  of 
tbe  land,  then  tbe  covenants  of  seisin  were 
broken  immediately,  and  the  statute  of  lim- 
itations began  to  run  at  the  date  of  the  con- 
veyance. 

The  finding  of  facts  in  the  case  was  as 
follows:  "That  at  tbe  time  of  the  execution 
of  the  deed  by  tbe  defendants,  J.  E.  Organ 
and  wife,  tbe  said  Organ  had  no  title  what- 
ever to  the  land  involved  in  this  suit,  and 
had  no  i>ossession  of  any  kind  of  tbe  same, 
it  being  wild  land  which  be  bad  purchased 
for  taxes,  the  deed  to  which  was  void,  and 
he  had  never  taken  possession  thereof,  und 
did  not  put  plaintiff  in  possession,  and  that 
tbe  tax  deed  made  to  the  defendant  for  said 
land,  introduced  In  evidence,  is  absolutely 
void  as  to  tbe  land  embraced  in  this  deed." 
The  api>eUant  admits  that  this  finding  of 
facts  is  in  acco''dance  with  the  evidence  in 
the  case. 

The  entire  controversy  In  this  case  is  one 
of  law.  I(esi)ondents  contend  that  tbe  cov- 
enants of  sely'n  were  substantially  breached, 
and  that  the  statute  of  limitations  began  to 
run  against  them  on  November  7,  ly^t.'),  the 
day  the  dee  1  was  delivered  to  tbe  appellant, 
while  the  ai>i>cllnut  contends  that  he  did  not 
suffer  subotuutial  damage  until  the  final  de- 
cision of  tbe  court  against  the  respondents' 
'Jtle  and  in  favor  of  the  paramount  title 
m  November  2,  1007.  As  we  have  seen,  the 
fucts  '  re  undisputed  that  on  tbe  day  tbe 


deed  with  covenants  of  sdsin  was  dellTered 
to  the  plaintiff  tbe  defendants  bad  no  title 
whatever  to  ttie  land  and  no  possession ;  that 
it  was  pnrdiased  by  defendants  at  a  tax 
sale,  and  tbe  deed  was  void;  that  the  de- 
fendants tiad  never  bad  any  possession; 
and  that  tbey  did  not  pot  tbe  plaintiff  In 
possession.  This,  as  we  luve  said,  is  an 
action  by  plaintiff  (covenantee)  against  tbe 
defendants  (covenantors)  for  the  breach  of 
a  covenant  of  seisin.  Seisin  is  of  two  kinds 
— seisin  in  law,  and  seisin  in  deed. 

[1]  A  covenant  of  seisin  implies  that  the 
covenantor  is  possessed  of  both — that  is, 
of  the  whole  legal  title — and  tbe  covenant 
is  broken  once  and  for  all  if  tbe  covenantor 
has  not  tl>e  possession,  the  right  of  posses- 
sion, and  the  right  of  legal  title.  Coleman 
V.  Clark,  80  Mo.  App.,  loc.  dt.  342;  Fltz- 
bugb  T.  Croghan,  2  J.  J.  Marsh.  (Ky.)  429, 

19  Am.  Dec.  139;  2  Wash,  on  Real  Prop, 
side  page  657.  Tbe  law  in  this  state  is  un- 
doubtedly weU  settled  that  the  covenant  of 
seisin  of  an  indefeasible  estate  in  fee  simple 
is  a  covenant  in  prsesenti,  and  is  broken  tbe 
moment  of  its  creation,  provided  the  title  of 
tbe  covenantor  is  totally  defective,  and  he 
has  no  estate  or  possession  whatever  in  the 
land,  and  in  such  cases  the  covenants  of  sei- 
sin between  the  parties  are  personal  and 
collateral  to  the  land. 

[2]  If,  however,  any  estate  passes  by  the 
conveyance,  or  tbe  covenantee  takes  actual 
iwssession  of  tbe  land,  such  estate  or  pos- 
session will  be  suflJcient  to  carry  tbe  cove- 
nants, and  such  covenants  will  run  with  the 
land;  and  in  such  case  tbe  covenants  would 
be  substantially  breached  when  the  covenan- 
tee was  deprived  of  tbe  estate  conveyed,  or 
when  be  was  ousted  from  actual  possession 
of  the  land  by  tbe  bolder  of  the  paramount 
title.  In  this  case  tbe  facts  indisputably 
show  that  tbe  defendants  were  not  at  tbe 
time  of  the  execution  of  the  deed  to  tbe 
plaintiff  tbe  owners  of  tbe  W.  ^  of  the  N. 
W.  %  of  section  17,  township  32,  range  3, 
tbe  land  conveyed,  and  were  not  in  posses- 
sion thereof,  never  put  the  covenantee  in 
posBesision,  and  had  no  title  or  interest  there- 
in. Hence  the  covenant  of  indefeasible  sei- 
sin was  broken  as  soon  as  made,  and  tbe 
plaintiff  was  entitled  to  recover  the  pur- 
chase money  with  interest  from  tbe  date  of 
its  payment  and  tbe  execution  of  tbe  deed. 
Adkins  V.  Tomlinson,  121  Mo.,  loc.  cit  495, 

20  S.  W.  573 ;  Evans  v.  Fulton,  134  Mo.  633, 
30  S.  W.  230;  Allen  v.  Kennedy,  91  Mo.  324, 
2  S.  W.  142;  Kirkpatrlck  v.  Downing,  58 
Mo.  32.  17  Am.  Rep.  678;  Murphy  v.  Price, 
48  Mo.  247;  Webb  ▼.  Wheeler,  80  Neb.  438. 
114  N.  W.  630,  17  li.  R.  A.  (N.  S.)  1178.  It 
therefore  follows  that  at  the  time  of  the  ex- 
ecution of  the  deed  containing  the  covenants 
of  warranty  on  the  7th  day  of  November, 
18S.'>,  the  covenantors  having  no  estate,  title 
or  possession  of  the  land  conveyed,  tbe  cov- 
enantee received  absolutely  nothing  by  bis 
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parcbaae,  and  the  coveoant  of  seisin  was 
breached  technically  and  substantially  on 
that  day,  and  the  statute  of  limitations  com- 
menced to  run  from  that  time. 

[SI  The  appellant  contends  with  much 
earnestness,  however,  tli^t  he  did  take  ac- 
tual possession  on  that  date  of  the  S.  B.  % 
of  the  N.  E.  M  of  section  20,  and  that  the 
said  tract  of  land  was  Improved  and  was 
conveyed  In  the  same  deed  as  the  W.  %  of 
the  X.  W.  %  of  section  17;  also,  that  sub- 
sequently other  tracts  were  conveyed  by  the 
defendants  to  the  plaintiff,  which,  when  con- 
sidered as  one  body,  Joined  and  were  con- 
tiguous to  the  8.  B.  %  of  the  N.  E.  Mi  of 
section  20  which  contained  the  improve- 
ments, and  that  by  virtue  of  actual  posses- 
sion of  part  of  the  whole  tract  pluiatlff 
(appellant)  became  vested  with  constructive 
possession  of  the  tract  In  controversy  In  sec- 
tion 17.  The  question,  however,  of  the 
breach  of  the  covenant  of  seisin,  as  we  have 
seen,  must  be  confined  to  the  actual  date 
of  the  delivery  of  the  deed  containing  the 
covenants  sued  upon,  for,  the  covenants 
being  In  prssentl,  the  substantial  breach 
would  take  place  at  that  time  If  the  defend- 
ants had  no  estate,  title,  or  possession.  The 
tract  in  section  17  and  the  tract  in  section 
20  on  the  7th  day  of  November,  1885,  the 
date  of  the  conveyance  of  the  land  in  con- 
troversy, were  not  contiguous  to  each  oth- 
er, but  were  independent  and  disconnected 
from  each  other,  so  that  the  title  and  pos- 
session of  one  of  those  tracts  of  land  in 
no  way  affected  the  title  or  possession,  ac- 
tual or  coustructive,  of  the  other  tract  The 
parties  who  obtained  the  decree  against  plain- 
tiff sustaining  a  paramount  title  to  the  W.  % 
of  the  N.  W.  %  of  section  17,  township  32, 
range  3,  bad  no  title  or  claim  to  the  other 
lands  conveyed  by  defendants  to  the  plaintiff. 
At  and  prior  to  the  execution  of  the  deed  of 
November  7,  1885,  containing  the  covenants 
of  seisin,  the  evidence  fails  to  show  that 
the  defendants  ever  had  any  claim  of  pos- 
session or  title  to  the  lands  in  section  17 
by  reason  of  any  title  or  possession  of  the 
lands  In  section  20,  that  the  cultivated  tract 
conveyed  In  section  20  was  not  adjoining  the 
land  in  section  17,  and  that  the  defendants 
did  not  exercise  any  of  the  usual  acts  of 
ownership  over  any  of  the  lands  in  section 
17  by  reason  of  any  title  or  possession  of 
the  tract  of  land  in  section  20.  Tbe  defend- 
ants, having  no  title  on  the  date  of  the  con- 
veyance of  the  lands  in  section  17,  either 
defeasible  or  Indefeasible,  or  any  estate  of 
any  kind,  and  no  possession,  actual  or  con- 
structive, at  the  time  the  covenants  were 
made,  the  statute  commenced  to  run  at  tliat 
date,  and  the  subsequent  purchases  of  the 
other  lands  by  the  plaintiff  of  the  defendants 
by  which  he  claims  possession  of  the  land 
in  section  17  under  color  of  title  in  no  wise 


affected  tbe  statute  of  limitations,  and,  tbe 
statute  having  commenced  to  run,  the  sub- 
sequent purchases  of  the  plaintiff  did  not 
in  any  way  affect  it 

It  follows  from  what  has  been  said  that 
the  Judgment  of  the  trial  court  was  for  the 
right  party,  and  the  same  is  accordingly 
affirmed.    All  concur. 


HAYS  V.  CITY  OF  COLUMBIA. 

(Kansas  City  Coort  of  Appeals.    Missouri. 
Nov.  20,  1911.) 

1.  Municipal  Cobpobations  (|  817*)  — Ac- 
tions FOB  InJUBIES— BUBDEN  OF  PBOOF. 

riaintifF,  in  an  action  against  a  city  for 
personal  injuries,  who  alleges  that  defendant 
"negligently  and  careiesaly  failed  to  provide  a 
fastvuiDg"  by  which  to  prevent  the  platfonn 
over  a  gutter  from  glippmg  to  the  pavement, 
thereby  rendering  it  unsaK  to  the  traveling 
public,  baa  the  burden  of  proving  that  hia  in- 
jury was  caused  by  defendant's  omission  to 
fasten  tbe  platform  as  pleaded,  and  that  such 
ominsion  wns  a  breach  of  some  ministerial  duty 
owed  by  defendant  to  pedestrians  using  that 
platform. 

[Kd.  Note. — For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  i  1725;  Dec.  Dig.  i 
817.»] 

2.  Municipal  Cobpobations  (§  768*)— Tobtb 
— govebnmental  ob  ministebial  acts— 
Crosswalks. 

For  injuries  resulting  from  a  danger  in- 
herent in  the  plans  adopted  by  a  city  for  cer- 
tain work  it  is  not  liable,  but  for  injuries  re- 
sulting from  tbe  negligent  construction  of  a 
work  according  to  such  plans  it  is  liable ;  and 
a  city's  use  for  over  15  years  of  platfomia  over 
gutters  without  fastening  them  down  is  a  de- 
fect inhprent  in  the  plans  of  such  platforms, 
for  which  It  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1622-lC:!a ;  Dec. 
Dig.  {  788.*] 

Appeal  from  Circuit  Court,  Cole  County; 
W.  H.  Martin,  Judge. 

Action  by  Harriet  M.  Hays  against  the 
city  of  Columbia.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

W.  H.  Rothwell  and  E.  W.  Hinton,  for 
appellant  M.  J.  Lilly  and  Hunter  &  Cham- 
ler,  for  respondent 

JOHNSON,  J.  This  is  a  suit  for  damages 
for  personal  injuries  plaintiff  alleges  she 
sustained  in  consequence  of  the  negligence 
of  defendant,  a  municipal  corporation,  in  the 
construction  and  maintenance  of  a  way  pro- 
vided for  pedestrians  on  one  of  the  public 
streets  of  the  city.  Plaintiff  recovered  a 
Judgment  for  $2,.50O  in  the  circuit  court,  and 
defendant  appealed. 

The  injury  occurred  November  6,  1907,  at 
the  corner  of  Ninth  and  Broadway  streets, 
in  Columbia.  For  some  years  both  streets 
had  been  macadamized,  and,  on  account  of 
the  elevation  of  the  sidewalks  above  the 
gutters,  had  teen  provided  with  gutter  cross- 
ings which  were  board  platforms  of  nniform 
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construction  throughout  the  city.  Each  plat- 
form was  4  or  5  feet  long,  about  3%  feet 
'n-lde,  and  consisted  of  four  2  by  10  boards, 
held  together  by  cleats  to  which  the  boards 
were  nailed.  When  in  place,  each  platform 
extended  across  a  gutter  at  a  street  crossing 
In  a  manner  to  afford  a  way  for  pedestrians 
over  the  gutter.  One  end  of  the  platform 
was  beveled  and  placed  on  top  of  the  curb. 
The  other  end  rested  on  the  macadam  across 
the  gutter.  These  platforms  had  been  In 
general  use  all  over  the  city  for  many  years, 
and  we  find  the  evidence  shows  conclusively 
that  none  had  been  fastened  down  or  provid- 
ed with  any  appliance  to  keep  it  In  position. 
Consequently  It  often  happened  that  such 
platforms  would  be  displaced  by  wagon 
wheels  striking  them  or  by  other  causes. 
Broadway  street  runs  east  and  west,  Ninth 
street  north  and  south,  and  there  is  evidence 
tending  to  show  that  during  the  period  the 
streets  were  macadamized  a  platform  of  the 
kind  described  had  been  maintained  at  the 
northeast  comer  of  the  street  intersection 
on  the  crossing  of  Broadway  for  pedestrians 
traveling  along  the  east  side  of  Ninth  street. 
This  platform  never  bad  been  fastened 
down,  but  had  been  held  in  place  only  by  its 
own  weight.  Some  time  before  the  injury 
granitoid  sidewalks  had  been  laid  on  the 
east  side  of  Ninth  street  and  the  north  side 
of  Broadway,  and  In  1906  Broadway  had 
been  repaved  with  brick.  The  evidence  of 
plaintiff  tends  to  show  that  the  board  plat- 
form was  continued  in  use  after  the  repav- 
ing  of  the  street,  though  the  t9P  of  the  curb 
then  was  only  14  or  15  inches  above  the  gut- 
ter. Ninth  street  was  being  repaved  at  the 
time  of  the  injury,  and  its  roadway  for 
vehicles  was  closed  to  travel  by  means  of 
ropes  stretched  across  the  street  at  street 
intersections.  The  barrier  at  Broadway  was 
at  a  place  to  interfere  with  travel  along  the 
north  side  of  that  street,  and  to  compel  pe- 
destrians to  make  a  detour  into  the  roadway 
to  avoid  the  obstruction.  Plaintiff  was  trav- 
eling westward  on  the  sidewalk  on  the  north 
side  of  Broadway.  When  she  reached  the 
northeast  corner  of  the  Intersection  at  Ninth 
street,  she  observed  the  crossing  was  ob- 
structed, and,  proceeding  to  go  around  the 
obstruction,  she  stepped  on  the  platform  we 
have  described.  It  bad  become  displaced  In 
^some  manner  and  slipped  from  the  curb  as 
'she  stepped  upon  It.  The  fall  of  the  plat- 
form from  the  curb  caused  her  to  fall  and  to 
receive  the  injuries  of  which  she  complains. 
[1]  The  cause  of  action  pleaded  in  the  pe- 
tition is  that  defendant  "negligently  and 
carelessly  failed  to  provide  a  fastening  or 
means  by  which  to  prevent  said  platform 
from  slipping  and  sliding  and  falling  to  the 
pavement,  thereby  rendering  it  unsafe  and 
dangerous  to  the  traveling  public."  This 
charge  does  not  relate  to  negligence  in  fail- 
ing to  discover  and  repair  a  defect  caused  by 
ill  repair  or  accidental  displacement  of  the 


gutter  bridge,  but  to  a  defect  In  construction 
consisting  of  the  absence  of  fastenings  to 
hold  the  bridge  in  position.  Plaintiff  must 
recover.  If  at  all,  on  the  cause  asserted  In 
her  petition,  and  the  burden  of  proof  is  on 
her  to  show  that  .her  Injury  was  caused  by 
the  omission  of  defendant  to  fasten  the 
bridge,  and  that  such  omission  was  a  breach 
of  some  ministerial  duty  defendant  owed  to 
pedestrians  using  that  sidewalk  and  cross- 
ing. 

[2]  In  the  Improvement  of  its  public 
streets,  a  city  "acts  In  two  capacities,  first, 
governmental,  second,  ministerial."  Ely  v. 
St  Louis,  181  Mo.,  loc.  Cit  729,  81  S.  W.  168. 
For  the  things  a  city  does  in  the  exercise 
of  its  governmental  powers  it  cannot  be 
punished  in  damages,  for  the  obvious  reason 
that  a  lawful  exercise  of  legislative  action 
cannot  be  a  wrong.  As  was  well  said  by 
Chief  Justice  Cooley  in  Lansing  v,  Toolan, 
37  Mich.  153 :  "In  planning  a  public  work  a 
municipal  corporation  must  determine  for 
itself  to  what  extent  It  will  guard  against 
possible  accidents.  Courts  and  Juries  are  not 
to  say  it  shall  be  punished  in  damages  for 
not  giving  to  the  public  more  complete  pro* 
tectlon.  •  •  •  That  would  be  to  take  the 
administration  of  municipal  affairs  out  of 
the  hands  to  which  it  has  been  intrusted  by 
law.  What  the  public  have  the  right  to  re- 
quire of  them  is  that  in  the  construction 
of  their  work  after  the  plans  are  fixed  upon, 
and  in  their  management  afterwards,  due 
care  shall  be  observed;  but  negligence  is  not 
to  be  predicated  of  the  plan  Itself."  We 
recognized  this  rule  In  Gallagher  v.  Tipton, 
133  Mo.  App.  557,  113  S.  W.  674,  where  we 
said:  "If  an  injury  results  from  a  danger 
Inherent  in  the  plan  adopted,  the  city  is  not 
liable.  But  if  the  danger  has  arisen  from 
negligent  construction  or  maintenance  of  the 
place,  it  Is  liable."  It  Is  manifest  the  defect 
of  which  plaintiff  predicates  negligence  was 
inherent  In  the  plan  of  street  improvements 
pursued  in  Columbia  for  more  than  15  years, 
and  not  in  the  construction  or  maintenance 
of  the  particular  gutter  bridge  under  con* 
sideratlon. 

Plaintiff  appears  to  think  since  defendant 
did  not  Introduce  evidence  of  the  formal 
adoption  by  the  municipality  of  a  general 
plan  which  included  the  mode  of  construct- 
ing gutter  bridges  followed  for  so  many 
years  that  we  must  assume  the  defect  was 
due  to  ministerial,  and  not  governmental, 
action.  The  only  reasonable  Interpretation 
of  the  evidence  l)efore  us  is  that  gutter 
crossings  were  not  provided  with  appliances 
for  holding  them  in  place,  and  were  not 
fastened  down,  and  the  conclusion  Is  Irre- 
sistible that  plaintiff  has  failed  to  adduoe 
any  proof  that  defendant  negligently  failed 
in  the  performance  of  any  ministerial  duty 
It  owed  the  public.  In  effect,  the  argument 
of  plaintiff  la  an  attempt  to  shift  her  burden 
of  proof,  and  to  cast  It  on  her  adversary. 
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As  all  the  evidence  discloses  Indisputably 
that  the  defect  alleged  was  one  pertaining 
to  a.  general  plan  of  street  Improvement 
adopted  and  pnrsned  by  the  city,  It  foUcws 
that  plalntUC  cannot  maintain  the  action, 
and  that  the  learned  trial  Judge  erred  In 
orermllng  defendant's  request  for  a  peremp- 
tory Instruction. 
The  Judgment  is  reversed.    All  concur. 


WRIGHT  T.  CLEVELAND. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  20,  1911.) 

1.  JirsncEs  OF  the  Peace  (i  96*)— Statement 
—Sufficiency. 

The  mere  filing  of  an  ordinary  check  signed 
by  plaintiff  and  payable  to  defendant  or  order 
was  not  a  statement,  as  It  did  not  evidence  a 
loan  or  indebtedness,  and  could  not  be  amended. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  {{  328-332;    Dec.  Dig.  i 

sa*] 

2.  Justices  of  the  Peace  ({  9C*>— Plea  din  o 
—Amendment  of  Statement. 

Rev.  St.  1899,  §  3833  (Rev.  St.  1909,  i 
7413),  provides  that  where  the  suit  is  founded 
upon  a  written  instrument  executed  by  defend- 
ant, and  the  debt  claimed  may  be  ascertained 
thereby,  it  shall  be  filed  with  the  justice,  and 
in  all  other  cases  a  statement  of  the  cause  of 
action  shall  be  filed,  but  no  suit  shall  be  dis- 
missed for  want  of  such  statement  or  for  any 
defect  therein,  if  plaintiff  shall  file  the  instru- 
ment or  a  safficient  statement  when  required. 
Held  that,  though  tbe  mere  filing  of  a  check 
signed  by  plaintiff  and  payable  to  defendant's 
Older  was  not  a  statement,  plaintiff  could  aft- 
erwards file  a  formal  statement  reciting  tbe 
loan  to  defendant  of  tbe  amount  covered  by 
the  check,  defendant's  agreement  to  repay  it, 
demand  of  payment,  and  refusal  to  pay  the  in- 
debtedness. 

[Kd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  328^32 ;  Dec.  Dig.  { 
9C.»] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  A.  H.  Waller,  Judge. 

Action  by  Walter  W.  Wright  against  Chas. 
Cleveland.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

PbUlips  &  PhUlips,  for  appellant  F.  E. 
Unrrell,  for  respondent 

BROADDUS,  P.  J.  This  suit  was  com- 
menced l>efore  a  Justice  of  the  peace,  where 
It  was  tried,  and  plaintiff  recovered  Judg- 
ment, from  which  defendant  appealed  to 
the  circuit  court,  where  it  was  tried  anew, 
and,  plaintiff  again  recovering,  tbe  defendant 
again  appealed. 

The  plaintiff  instituted  suit  by  filing  a 
paper,  viz.:  "Moberly,  Mo.,  Nov.  18,  1908. 
Merchants'  Saving  Bank.  No.  791.  Pay  to 
Chas.  Cleveland  or  order  twenty-flve  dollars 
($25).  W.  W.  Wright"  The  bank  paid  to 
tlie  defendant  tbe  amount  called  for  in  the 
elieck.  Wben  tbe  case  was  called  in  tbe 
jnstice  court,    defendant  filed  a  motion  to 


dismiss  for  want  of  a  sufficient  statement  of 
plaintiff's  cause  of  action,  whereupon  plain- 
tiff filed  tbe  following  amended  statement 
(omitting  caption):  "Plaintiff  for  his  cause 
of  action  states  that  on  tbe  18th  day  of  No- 
vember, 1908,  at  Moberly,  Mo.,  plaintiff  lent 
to  defendant  twenty-five  dollars  ($25).  which 
sum  defendant  agreed  to  pay   him  on  the 

day  of  December,  1908 ;    that  plaintiff 

has  demanded  payment  of  said  sum  from  de- 
fendant, but  no  part  thereof  has  been  paid 
and  tbe  whole  is  now  Justly  due  plaintiff. 
Wherefore  plaintiff  prays  Judgment  for  twen- 
ty-five dollars  (?25),  with  interest  from  tbe 
9th  of  March,  1910."  Upon  the  filing  of  tbe 
amended  statement,  defendant  filed  a  motion 
to  dismiss  because  it  was  not  an  amendment 
of  the  statement  theretofore  filed,  but  a 
statement  of  a  new  independent  cause  of  ac- 
tion ;  and  because  plaintiff  failed  to  file  any 
statement  of  his  cause  of  action  before  pro- 
cess issued  taerelu,  as  required  by  l^w.  On 
appeal  in  the  circuit  court  the  motion  to 
dismiss  for  the  same  causes  was  renewed, 
which  tbe  court  overruled,  whereupon  the 
parties  went  to  trial  which  re.sulted  In  a 
Judgment  for  plaintiff. 

[1]  The  check  filed  with  the  Justice  before 
process  was  issued  wos  in  effect  no  state- 
ment at  all.  It  did  not  evidence  a  loan  or 
an  indebtedness  of  any  kind,  and  under 
former  decisions  was  not  a  subject  for 
amendment.    Brasbears  v.  Stock,  46  Mo.  22T. 

[2]  But  under  section  3853,  R.  S.  1890. 
now  section  7413,  R.  S.  1909,  it  Is  permissible 
to  file  a  statement  where  none  has  been  fil- 
ed, or,  where  tbe  statement  is  insufficient 
or  defective.  It  may  be  amended  in  the  Jus- 
tice court  before  the  Jury  is  sworn  or  tbe 
trial  commenced.  Section  7413  was  enacted 
for  the  purpose  of  liberalizing  proceedings 
before  Justices  of  tbe  peace  and  curing  such 
defects  as  appellant  Is  here  complaining  of. 

Affirmed.    All  concur. 


STATE  V.  RAGSDALB. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  20,  1911.) 

Criminal  Law  (J  1159*)— Appeal— Review— 

Weight  of  Evidence. 

Where  there  is  any  substantial  evidence  of 
guilt,  the  jury  may  adjudge  of  its  weight  and 
credibility. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.    Dig.   |S   3074-3083;    Dec.   Dig.  | 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  A.  H.  Waller,  Judge. 

Clarence  Ragsdale  was  convicted  of  tbe 
statutory  offense  of  selling  meat  taken  from 
a  bog  which  bad  died  a  natural  death  and 
not  by  slaughter,  and  he  appeals.    Affirmed. 

WlUard  P.  Cave,  for  appellant  F.  E. 
Mnrrell,  for  tbe  State. 
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ELLISON,  X  Defendant  was  prosecnted 
before  a  JnatlGe  of  the  peace,  charged  with  a 
violation  of  the  statote  In  selling  meat  talwn 
from  a  hog  whldi  "had  died  a  natnial  death 
and  not  by  slanghter."  Ue  was  found  gailty. 
and  aiq>ealed  to  the  circnlt  court,  where  be 
was  again  conricted. 

The  gronnd  upon  which  the  appeal  Is  bas- 
ed Is  that  the  erldoice  was  not  sufficient  to 
sDstaln  the  verdict  of  the  Jniy.  Under  our 
system  of  criminal  law,  If  there  Is  any  sub- 
stantial evidence  of  guilt  produced  by  the 
state,  the  Jury  must  judge  of  Its  weight  and 
credibility.  So,  In  this  case,  we  should  not 
consider  the  question  whether  defendant  Is 
guilty  or  Innocent,  for  an  appellate  tribunal 
is  not  permitted  to  decide  that  Issue.  We 
have  only  to  ascertain  whether  there  was 
any  substantial  evidence  upon  which  the  ver- 
dict may  rest. 

We  have  examined  the  record,  and  find 
that  If  some  of  the  witnesses  for  the  state 
are  to  be  believed,  and  If  reasonable  Infer- 
ences may  be  drawn  from  some  of  the  circum- 
stances appearing  In  evidence,  thai  there  Is 
evldoice  to  support  the  verdict  One  witness 
testified  that  he  was  present  and  that  the 
bog  was  not  killed  by  defendant,  but  waa 
dressed  after  It  had  died  a  natural  death. 
Evidence  for  the  state  and  defense  agree  that, 
whether  the  hog  was  killed  or  died  naturally, 
the  time  of  the  occurrence  was  about  noon  of 
a  very  hot  July  day  during  defendant's  har- 
vest, and  there  was  evidence  tending  to 
prove  that  no  preparation  had  been  made  for 
butchering.  There  were  also  some  circum- 
stances connected  with  selling  the  meat  aft- 
er being  taken  Into  town  from  the  farm. 

On  the  other  hand,  there  was  strong  evi- 
dence In  defendant's  behalf;  but  the  Jury  has 
considered  that  guilt  has  been  proved,  and 
the  trial  court  has  approved  the  verdict  If 
a  wrong  conclusion  has  been  reached,  the 
error  Is  that  of  the  body  appointed  by  the 
law  to  determine  such  questions,  and  we 
must  affirm  the  conviction.    All  concur. 


CHRISTENSEN  v.  NEW  YORK  LIFE  INS. 
CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Nov.  7, 
1811.    Rehearing  Denied  Nov.  25, 1911.) 

1.  Insubance  (i  367*)  — Lira  Policy  — Con- 
BTBUcTiON— Statutes. 

Rev.  St.  1899,  (  7897,  provided  that  no  life 
policv  issued  after  August  1,  1879,  should  be 
forfeited  for  nonpayment  of  premium  after  three 
annual  premiums  had  been  paid,  but  that  three- 
fourths  of  the  value  of  the  policy,  when  a  pre- 
mium matured  and  was  not  paid,  should  be  com- 
puted and  taken  as  a  net  single  premium  .of 
temporary  insurance  for  the  fuU  amount  of  the 
policy.  By  Laws  1003,  p.  208,  expressly  appli- 
cable only  to  policies  of  life  insurance  "subse- 
quently issued,^'  the  hisurer  was  entitled  to  de- 
duct from  three-fourths  of  the  net  value  of  the 
policy,  on  default  in  payment  of  premiums,  not 


•  only  the  :nsnr<x]'s  d<>bt  on  aooooat  of  pmnioms, 
b;-t  also  all  oiber  debts.  A  policy  was  issued  ia 
1901,  and,  after  the  amendmoit  took  effect  was 
pledged  to  the  insnra'  as  aecority  for  a  loan, 
and  in  1905  the  insured  ngade  default  both  in 
the  payment  of  the  pieminm  and  interest  on  the 
loan.  Held,  that  the  making  of  tlie  loan  did  not 
constitute  a  new  contract  and.  tlie  policy  hav- 
ing been  issued  prior  to  the  amendment  the  in- 
surer, on  fbreclosing  its  lien,  could  not  deduct 
the  amount  of  the  loan  and  interest  from  three- 
fourths  of  tbe  net  value  of  the  policy,  but  could 
only  deduct  from  such  'amount  insured's  indebt- 
edness for  premiums  in  determining  the  amount 
applicable  to  purchase  extended  insurance. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
C«it  Dig.  ff  935-938;  Dec.  Dig.  1 367.*] 

2.  lNsuBA2Tca     (I     152*)  —  NoNFoarartJE*  — 
Statute— Applicatios. 

Rev.  St  1899,  f  7897,  providing  for  non- 
forfeiture of  life  insurance  contracts,  becomes  a 
part  of  such  contracts  in  the  form  in  which  it 
exists  at  the  time  the  contract  is  made,  and  pro- 
hiUts  any  subsequent  chaiwe  or  modification 
thereof  between  the  parties  taereto  affecting  the 
application  of  the  net  value  of  the  insurance. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  312;  Dec.  Dig.  {  152.*] 

3.  Inbubarck  ({  152*)— Statute  as  Pabt  of 

CONTBACT— AMKUDMENT^-CONTBACT    RIGHTS. 

Where  Rev.  St.  1899,  {  7897,  providing 
against  forfeiture  of  insurance  contracts  for 
nonpayment  of  premiums,  became  a  part  of  an 
insurance  policy  in  its  original  state  prior  to 
its  amendment  by  Laws  1903,  p.  208,  the  con- 
tract rights  of  the  parties  were  not  changed  by 
such  amendment. 

[Eld.   Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  {  312;  Dec.  Dig.  |  152.*] 

4.  Insubance  (|  367*)— Policies— Statutes — 
Estopfeu 

Rev.  St  1899,  {  7897,  provides  for  the  non- 
forfeiture of  insurance  policies  under  certain 
circumstances,  and  section  7900  declares  that 
the  preceding  section  shall  not  apply  if  the  poli- 
cy soall  be  surrendered  to  the  company  for  a 
consideration  adequate  in  the  judgment  of  the 
legal  holder  thereof,  provided  that  in  no  in- 
stance shall  the  policy  be  forfeited  for  nonpay- 
ment of  premiums  after  tbe  payment  of  three 
annual  premiums,  but  that  the  holder  shall  be 
entitled  to  pay  up  or  extend  the  insurance,  tbe 
net  value  of  which  shall  lie  equal  to  that  pro- 
vided in  the  article.  A  policy  for  $1,000  was 
issued  to  insured  in  1901,  and,  four  annual  pre- 
miums having  been  paid,  insured  obtained  a 
loan  of  $133  thereon  in  March,  1905,  pledging 
the  policy  as  collateral  security.  No  further 
payment  of  premiums  or  interest  on  the  loan 
haviuA;  been  made,  the  company  foreclosed  its 
lien  in  iiccordance  with  the  terms  of  the  policy, 
but  contrai-y  to  Rev.  St.  1899,  (  7897,  relating 
to  forfeiture  by  deducting  the  amount  due  on  the 
loan  and  premiums  in  default  from  three- 
fourths  of  the  net  value  of  the  policy,  and  then 
with  the  balance  issued  extended  insurance  for 
$867,  to  expire  January  18,  1907.  No  demand 
was  made  for  a  paid-up  policy  after  insured's 
default,  and  he  died  June  8,  1907;  the  policy, 
with  the  extended  insurance  indorsement  being 
found  among  his  papers  after  his  death.  Beta, 
that  since,  under  section  7900,  insured  could 
surrender  his  policy  for  a  new  consideration, 
which  in  his  judgment  was  adequate,  he  having 
surrendered  Uie  same  in  consideration  of  de- 
fendant's cancellation  of  his  indebtedness  and 
the  issuance  to  him  of  new  extended  insurance 
without  objection,  and  having  had  the  benefit  of 
such  extended  insurance,  his  representatives 
were  estopped  to  deny  the  validity  of  such 
transaction  because  of  the  improper  apidication 


•For  other  cassi  s«a  same  topic  and  soctlon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  tt  Rap'r  ladsxaa 


Digitized  by 


Google 


Mo) 


CHRISTENSEN  v.  NEW  YOKK  LIFE  INS.  CO. 


b;  the  insurance  company  of  the  net  ralue  of 
the  policy. 

[E}il.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  367.*] 

5.  INSITRANCK    (8    136*)— ACCEPTANCB   OF  'POL- 

ICT— Pbovisions— Knowij;dqe. 

An  insured  is  conclusively  presumed  to 
know  the  recitals  in  an  insurance  contract, 
which  he  accepts  and  retains  in  his  possession 
for  a  long  period  without  complaint. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  219-230;   Dec.  Dig.  i  139.*] 

Appeal  from  St  I<ouis  Circuit  CJourt;  Dan- 
iel D.  Fisher,  Jndge. 

Action  by  Rose  E.  Christenaen  against  the 
New  York  Life  Insurance  Company.  Judg- 
ment having  been  rendered  for  plaintiff,  de- 
fendant appealed  to  the  St.  Louis  Court  of 
Appeals,  by  which  the  case  was  transferred 
to  the  Springfield  Court  of  Appeals,  and 
there  affirmed  (152  Mo.  App.  551,  134  S.  W. 
100),  after  which  the  statute  under  which 
the  case  was  transferred  haying  been  declar- 
ed unconstitutional,  it  was  re-referred  to  the 
St  -Louis  Court  of  Appeals.    Beversed. 

Judson  &  Green,  for  appellant  Jas.  J. 
O'Donohoe,  for  respondent 

NORTONI,  J.  The  appeal  in  this  case  was 
prosecnted  to  this  court,  but  It  was  transfer- 
ted  to  the  ^ringfield  Court  of  Appeals  under 
the  provisions  of  an  act  of  the  Legislature  ap- 
proved June  12,  1909.  See  Laws  of  Missouri 
1909,  p.  396.  See,  also,  section  3939,  B.  S. 
1909.  Afterwards  the  Springfield  Court  of 
Appeals  disposed  of  the  case  through  an  opin- 
ion prepared  by  Judge  Cox  of  that  court 
which  may  be  found  reported  under  the  title 
of  Cbrlstensen  t.  Life  Ins.  Co.,  152  Mo.  App. 
S51,  134  S.  W.  100.  Subsequently  the  Su- 
preme Court  declared  the  legislative  act 
'which  purported  to  authorize  the  transfer  of 
cases  from  one  court  of  appeals  to  another 
for  hearing  and  determination  to  be  uncon- 
etltutlonal,  as  will  appear  by  reference  to  the 
cases  of  State  ex  rel.  Dunham  v.  Nixon,  232 
Mo.  98,  133  S.  W.  336,  State  ex  rel.  Dressed 
Beef,  etc.,  Co.  ▼.  mxon,  232.  Mo.  496,  134  S. 
W.  538,  and  State  ex  rel.  O'Malley  v.  Nixon, 
233  Mo.  345,  138  S.  W.  342.  Because  of  such 
ruling  of  the  Supreme  Court,  the  case  was 
thereafter  transferred  by  the  Springfield 
Court  of  Appeals  to  this  court,  on  the  theory 
that  the  Jurisdiction  of  the  appeal  continued 
to  reside  here  and  the  proceedings  had  In  the 
Springfield  Court  with  reference  thereto  were 
coram  non  judlce. 

The  case  has  beea  argued  and  submitted 
here,  and  duly  considered.  On  examination 
of  the  several  arguments  advanced  for  a  re- 
versal of  the  Judgment,  we  are  prepared  to 
concur  in  part  with  the  views  expressed  by 
the  Springfield  Court,  but  not  In  toto.  Nor 
do  we  concur  In  the  conclusion  of  that  court 
on  the  facts  In  judgment,  in  view  of  the  stat- 
nte  (section  7900,  R.  S.  1899 ;    see,  also,  sec- 


tion 6949,  R.  S.  1909),  which  seems  not  to 
have  been  considered  by  the  Springfield  Court. 

The  suit  is  upon  a  policy  of  life  Insurance 
Issued  by  defendant  to  plaintiff's  husband. 
Plaintiff  recovered  a  Judgment  of  $741.60,  af- 
ter deducting  a  certain  loan  and  unpaid  pre- 
miums, and  defendant  prosecutes  the  appeal. 
The  policy  sued  upon  was  Issued  December 
21,  1901,  to  Anton  Cbrlstensen,  the  husband 
Of  plaintiff,  In  the  amount  of  $1,000,  and  by 
Its  terms  it  was  payable  to  the  personal  rep- 
resentatives of  the  Insured.  His  widow, 
plaintiff,  having  qualified  as  administratrix, 
prosecutes  the  suit  thereon.  In  her  represen- 
tative capacity,  for  $1,000,  the  amount  of 
the  policy,  less  the  amount  of  a  loan  procur- 
ed by  Insured  from  defendant  The  theory 
of  the  case  Is  that  at  the  time  of  insured's 
death  the  net  v^lue  of  the  policy  available  to 
purchase  temporary  Insurance  was  sufficient 
to  and  did,  through  its  automatic  application 
as  a  net  single  premium,  extend  the  Insur- 
ance for  a  considerable  time  beyond  the  in- 
sured's death ;  and  this,  too,  notwithstanding 
the  fact  insured  had  agreed  the  amount  of 
his  loan  might  first  be  deducted  from  su<di 
net  value,  which  agreement,  if  valid,  wholly 
defeats  plaintiff's  right  of  recovery.  By  the 
terms  of  the  policy,  the  premium  of  $52.20 
was  to  be  paid  annually  upon  the  18th  day 
of  December.  Such  premiums  were  duly  paid 
on  December  18,  1901,  December  18,  1902,  De- 
cember 18,  1903,  and  on  December  18,  1904— 
In  all  four  annual  premiums.  On  March  7, 
1905,  the  insured  procured  a  loan  under  the 
terms  of  the  policy  from  defendant  for  the 
sum  of  $133,  and  pledged  the  policy  to  de- 
fendant as  collateral  security  therefor.  The 
premium  falling  due  December  18,  1906,  and 
the  Interest  on  the  loan  due  at  that  time,  were 
not  paid,  and  no  subsequent  payment  was 
made  on  either  the  premium  of  the  policy  or 
Interest  on  the  loan,  nor  was  the  loan  repaid 
to  defendant  by  the  insured,  except  through 
a  foreclosure  and  acquiescence  to  be  herein- 
after mentioned. 

By  the  terms  of  the  loan  contract  it  was 
provided  that,  if  any  premium  on  the  policy 
or  Interest  on  the  loan  was  not  paid  when  such 
premium  or  Interest  was  due,  the  loan  might 
be  foreclosed  by  satisfying  the  same  in  the 
manner  provided  in  the  policy.  The  policy  and 
loan  contract  provide  for  the  satisfaction  of 
the  loan  out  of  the  net  reserve  standing  to  the 
credit  of  the  policy,  which  might  be  other- 
wise utilized  as  a  net  single  premium  for  the 
purpose  of  purchasing  temporary  or  extend- 
ed insurance.  On  June  11,  1906,  defendant, 
proceeding  under  the  terms  of  the  policy  and 
loan  contract,  foreclosed  the  loan,  and  in  ac- 
cordance with  the  terms  of  such  contract  re- 
turned the  policy  to  the  Insured  by  a  letter 
on  June  18th,  with  an  indorsement  thereon 
that  extended  insurance  to  the  amount  of 
$867  was  granted  to  him,  to  expire  on  Janu- 
ary 18,  1907.    No  demand  was  made  by  the 


'tm  otliar  caaaa  sA  nun*  tople  and  McUon  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kaj  No.  Sarin  *  Rap'r  ladaxaa 


Digitized  by 


Google 


8 


141  SOUTHWESTERN  BEPOBXBB 


(Mo. 


Insured  for  a  paid-up  policy,  by  ■written  re- 
quest or  otberwlse,  after  the  date  of  default 
at  any  time.  The  Insured  departed  this  life 
In  the  city  ot  St  Louis,  intestate,  on  or 
about  the  8tb  day  of  June,  1907,  and  the  poli- 
cy containing  the  indorsement  above  refei'red 
to  as  to  extended  Insurance  expiring  on  Jauu-' 
ary  IStb  of  that  year  was  found  among  his 
papers  after  his  death.  There  la  no  contro- 
versy  about  the  facts  of  the  case.  Indeed,  all 
tbat  are  material  to  a  determination  of  the 
controversy  appear  in  an  agreed  statement 
of  facts.  It  is  agreed,  too,  that  if  three- 
fourths  of  the  net  value,  computed  upon  the 
actuaries'  or  combined  experience  table  of 
mortality,  with  4  per  cent,  per  annum,  is 
available,  notwithstanding  the  loan  involved 
here,  for  the  purpose  of  purchasing  extended 
Insurance,  then  the  original  policy  of  $1,000 
was  continued  in  force  long  subsequent  to 
the  date  of  the  death  of  the  insured.  On  the 
other  hand,  it  Is  agreed  tbat,  if  the  amount 
of  the  loan  of  $133  was  properly  deducted 
from  the  net  reserve,  the  amount  of  the  net 
reserve  remaining  for  the  purpose  of  pur- 
chasing extended  Insurance  was  not  sufficient 
to  extend  the  policy  to  the  time  of  the  death 
of  the  insured. 

[1]  At  the  time  the  policy  was  issued,  sec- 
tion 7807,  R.  S.  1899,  was  in  force,  and  under 
this  statute  only  notes  or  evidence  of  Indebt- 
edness to  the  company  given  on  account  of 
past  premium  payments  on  the  policy  Issued 
to  the  insured  might  be  deducted  from  three- 
fourths  of  the  net  value  of  the  policy.  But 
the  case  proceeds  here  as  though  this  was  a 
cash  loan  at  large  for  a  purpose  other  than 
the  payment  of  past  premiums,  and,  as  the 
loan  was  made  on  March  7,  1905,  it  is  argued 
tbat  it  was  competent  for  the  Insurance  com- 
pany to  deduct  Its  amount  from  tbat  portion 
of  the  net  reserve  available  as  a  net  single 
premium  for  the  purpose  of  purchasing  ex- 
tended insurance,  because  the  statute  was 
amended  so  as  to  authorize  such  course  in 
1903,  or  about  two  years  before  the  loan  was 
negotiated  on  the  security  of  the  policy.  It 
is  true  section  7897,  R.  S.  1899,  was 
amended  in  1903,  as  will  appear  by  reference 
to  Laws  of  Missouri  1903,  p.  208,  and  as  so 
amended  now  appears  as  section  6916,  R.  S. 
1909.  The  amendment  of  1903  authorizes 
deducting  from  three-fourths  of  the  net  val- 
ue of  the  policy,  not  only  notes  given  on  ac- 
count of  past  premium  payments  on  the  pol- 
icy, but  "any  evidence  of  indebtedness  to 
the  company"  as  well,  and  provides,  too,  tbat 
the  balance  of  such  net  value  shall  be  taken 
after  such  deduction  as  a  net  single  premium 
for  temporary  Insurance  for  the  full  amount 
written  in  the  policy,  etc.  However,  by  the 
terms  of  the  amended  statute  itself,  as  it  ap- 
pears in  the  Laws  of  Missouri  1903,  p.  208,  it 
only  purports  to  apply  to  "policies  of  insur- 
ance on  life  hereafter  issued"  and  that  it  is 
not  retrospective  in  its  operation  has  been 
expressly  decided  in  Burridge  v.  New  York 
Life  Ins.  Co.,  211  Mo.  158,  109  S.  W.  5C0. 


[2]  But  it  is  argued,  notwithstanding  this, 
that  as  this  loan  was  made  in  1905,  the 
amendment  clearly  authorizes  the  pledge  of 
the  net  reserve  of  the  policy  as  security  there- 
for. Such  a  loan  as  this  is  stipulated  for  and 
contemplated  in  the  policy,  which  was  is- 
sued December  21,  1901,  before  the  statute 
■was  amended;  so  we  see  the  contract  of  insur- 
ance as  originally  entered  into  contemplated. 
If  the  parties  so  chose,  an  appropriation  of 
a  portion  of  the  net  reserve  to  a  purpose 
other  than  that  allowable  under  the  statute 
(section  7897,  R.  S.  1899).  For  our  Supreme 
Cknirt  has  twice  ruled  that  no  i)ortlon  of  the 
three-fonrtbB  of  the  net  value  of  the  pol- 
icy may  be  appropriated  to  any  purpose 
other  than  the  payment  for  temporary  or  ex- 
tended insurance  or  the  liquidation  of  notes 
for  past  premiums  as  the  statute  stood  at 
the  time  the  policy  here  in  suit  was  issued. 
See  Smith  v.  Mutual  Ben.  Life  Ins.  Co.,  173 
Mo.  329,  72  S.  W.  935;  Burrldge  v.  New 
York  Life  Ins.  Co.,  211  Mo.  158,  109  S.  W. 
560.  The  theory  of  those  cases  goes  to  the 
efCect  that  the  nonforfeiture  statute  in  force 
at  the  time  the  policy  is  issued  enters  into 
It  as  a  parcel  of  the  contract  and  operates 
to  prohibit  any  subsequent  change  or  modifi- 
cation thereof  between  the  parties  thereto  af- 
fecting the  application  of  the  net  value.  Es- 
pecially is  this  the  rule  of  the  Smith  Case, 
for  there  the  contract  of  insurance  was  at- 
tempted to  be  modified  subsequently  to  its 
issue  by  pledging  the  net  value  to  another 
purpose  and  the  Supreme  Court  repudiated 
the  attempt  as  unavailing.  It  is  true  that 
neither  of  the  loans  involved  in  the  Smith 
or  Burrldge  Cases  was  negotiated  after  the 
amendment  of  1903;  but,  be  this  as  it  may, 
the  rule  of  those  cases  undoubtedly  is  tbat 
the  right  to  have  the  net  reserve  applied 
precisely  as  contemplated  by  the  statute  at* 
the  time  the  policy  is  issued  is  one  which 
may  not  be  waived  nor  contracted  away  as 
between  the  insured  and  the  Insurer. 

[3]  This  being  true,  it  seems  clear  enough 
that  the  Legislature  may  not  come  In  by  a 
subsequent  amendment  and  change  the  con- 
tract rights  of  tbe  parties.  Such  is  the  prin- 
ciple we  deduce  from  the  case  of  Burrldge  v. 
New  York  Life  Ins.  Co.,  211  Mo.  158,  109  S. 
W.  560  and  tbe  SprlngBeld  Court  of  Appeals  in 
this  Identical  case  took  the  same  view,  as 
win  appear  by  reference  to  Chrlstensen  v. 
Insurance  Co.,  152  Mo.  App.  651, 134  S.  W.  100. 
During  the  last  term  we  declared  the  same  In 
Paschedag  v.  Met.  Life  Ins.  Co.,  155  Mo.  App. 
185,  134  S.  W.  102;  but,  In  view  of  the 
earnest  arguments  assailing  that  Judgment, 
we  have  examined  the  matter  a  second  time, 
without  ascertaining  any  reason  to  recede 
from  the  position  there  taken.  In  this  view 
we  agree  with  the  Springfield  Court  of  Ap- 
peals to  the  effect  that,  though  the  loan  con- 
tract was  made  subsequent  to  tbe  amend- 
ment of  1903,  It  conferred  no  authority  on 
defendant  to  appropriate  a  portion  of  the  net 
value  of  tbe  policy  in  payment  of  the  loan,  for 
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b;  the  statute  (section  7897,  R.  S.  1899)  In 
force  at  tbe  time  tbe  policy  was  issued, 
which  became  a  parcel  of  the  policy.  It  was 
unlawful  to  thus  appropriate  a  portion  of 
the  net  reserve  to  a  purpose  other  than  that 
contemplated  by  such  statute.  It  therefore 
ap|)lars  that  according  to  the  agreed  state- 
ment of  facts  the  net  value  of  the  policy  was 
sufficient  to  continue  It  In  force  for  the  full 
nmonnt  Insured  In  tbe  first  Instance  beyond 
the  death  of  the  Insured,  and  plaintiff 
should  recover,  unless  her  right  to  do  so  Is 
precluded  by  the  act  of  the  Insured  In  retain- 
ing tbe  modified  policy  after  the  loan  was 
foreclosed  and  It  was  forwarded  to  him  by  the 
company.  As  to  that  matter,  we  agree  with 
the  view  of  the  Springfield  Court  of  Appeals 
that  tbe  ordinary  rule  of  estoppel  is  not  to 
be  applied  to  a  case  falling  within  the  non- 
forfeiture statute,  for,  if  under  the  statute 
the  rights  of  the  parties  could  not  be  changed 
by  express  contract,  that  result  should  not 
be  attained  by  the  application  of  the  doctrine 
of  estoppel  through  a  mere  acquiescence. 

[4]  But  though  such  be  the  rule  when  con- 
sidering section  7897,  or  the  nonforfeiture 
statute  alone,  it  may  not  be  the  same  under 
the  provisions  of  section  7900,  R.  S.  1899  (see 
same  statute,  section  6949,  R.  S.  1909),  for 
beyond  doubt  this  statute  In  plain  terms  au- 
thorizes an  express  agreement  between  the 
parties,  to  the  end  of  terminating  tbe  re- 
lation of  insured  and  insurer.  We  believe  the 
Springfield  (Donrt  of  Appeals  omitted  to  con- 
sider this  statute  In  connection  with  defend- 
ant'.s  argument  pertaining  to  an  estoppel  on 
tbe  part  of  the  Insured,  as,  by  the  language 
employed  In  its  opinion  It  would  seem  that 
tbe  court  understood  It  was  not  competent 
for  the  parties  to  discontinue  the  relation  of 
insurer  and  Insured  under  the  original  policy, 
eren  by  an  express  contract  modifying  Its 
terms  and  amount  for  a  valuable  concldcra- 
tion.  It  seems  entirely  clear  to  us  that  such 
a  course  Is  authorized  by  the  broad  language 
of  section  7900,  R.  S.  1899  (section  6949,  R. 
S.  1909).  for  it  Is  provided  there  that  tbe 
nonforfeiture  statute  shall  not  apply  in 
those  cases  where  the  policy  shall  be  sur- 
rendered to  the  company  for  a  consideration 
adequate  in  the  Judgment  of  the  legal  hold- 
er of  the  policy. 

To  the  end  of  properly  disposing  of  this 
question,  let  us  view  the  facts  precisely  as 
they  are,  and  consider  the  purpose  of  the 
broad  language  of  the  statute  referred  to. 
Defendant  company  had  loaned  tbe  Insured 
$133,  and  on  account  of  this  transaction  no 
one  can  doubt  that  a  valid  Indebtness  existed 
from  him  to  It  for  that  amount.  The  fact 
that  the  attempted  pledge  of  a  portion  of  the 
net  reserve  available  to  the  purchase  of  ex- 
tended insnraxice  was  Invalid  Is,  of  course, 
inthout  Infinence  as  to  tbe  indebtedness  It- 
Wf.  On  December  18,  1905,  the  Insured  de- 
ftoJted  In  the  payment  of  bis  premium  due 
OB  that  date,  and  defaulted  as  well  with  re- 
fipect  to  tbe  payment  of  Interest  on  his  loan. 


Because  of  such  defaults  the  loan  became  due, 
for  such  was  the  agreement  between  the  par- 
ties, and  In  this  respect  the  agreement  was 
certainly  valid,  though  It  contemplated  as 
well  a  pledge  of  a  portion  of  the  net  reserve 
not  authorized  by  the  statute.  After  the 
Insured  had  continued  in  default  for  a  con- 
siderable time  without  giving  heed  to  no- 
tices with  respect  to  the  payments  due,  tbe 
company  proceeded  to  foreclose  its  loan  on 
the  11th  day  of  June,  1906,  and  appropriated 
a  sufficient  amount  of  the  net  reserve  to  pay 
the  amount  of  the  loan  and  Interest  accrued. 
Of  course,  this  appropriation  of  the  net  re- 
serve to  that  purpose  was  unauthorized  under 
the  view  heretofore  expressed,  and,  If  this 
were  the  whole  case,  we  would  not  deny  plain- 
tiff's right  of  recovery.  After  the  matter  of 
tbe  foreclosure  had  passed  through  the  sev- 
eral divisions  of  defendant's  home  office  and 
was  recorded  in  Its  books.  It  mailed  the  pol- 
icy to  tbe  Insured  on  June  18,  1906,  with  an 
Indorsement  thereon  to  the  effect  that  the  pol- 
icy was  reduced  In  amount  to  $867  and  con- 
tinued In  force  for  a  term  only  of  one  year 
and  one  month  from  December  18,  1905,  to 
January  18,  1907.  This  Indocsement  was 
signed  by  the  president,  secretary,  and  reg- 
istrar of  defendant  company.  It  recited,  too, 
that  such  course  was  taken  by  the  company 
in  accordance  with  the  loan  agreement  ex- 
ecuted by  the  Insured  to  It  on  tlie  7th  day 
of  March,  1905,  and  on  account  of  his  de- 
fault In  tbe  payment  on  December  18, 1905,  of 
the  premium  and  loan  Interest  due  on  the 
same  day.  Under  the  same  cover  defendant 
inclosed  insured  a  letter,  stating  the  account 
between  them  and  informing  bim  of  the 
foreclosure  of  the  loan  on  the  net  reserve 
which  he  had  attempted  to  pledge  to  It,  call- 
ing his  attention  to  tbe  default  in  payment 
of  premium  and  Interest  on  tbe  loan  on  De- 
cember 18,  1905,  and  reciting  as  well  tbat 
tbe  said  Indebtedness  had  been  paid  out  of 
the  net  reserve;  furthermore,  that,  in  ac- 
cordance with  the  terms  of  the  agreement, 
the  policy  was  returned  to  plaintiff  with  the 
Indorsement  thereon  continuing  the  insur- 
ance for  one  year  and  one  month  as  above 
suggested.  Tbe  policy  containing  such  In- 
dorsement and  these  papers  were  found 
among  the  papers  of  Insured  after  his  death, 
which  occurred  on  the  8th  day  of  June,  1907. 
It  appears  the  Insured  lived  one  year  less 
eight  days  after  this  policy  and  the  state- 
ment of  tbe  account,  together  with  defend- 
ant's letter  concerning  the  same,  were  tran!:- 
niitted  to  him  by  mall,  properly  addressed, 
etc.  That  be  received  such  papers  in  due 
course  is  presumed.  In  view  of  what  the  rec- 
ord discloses,  for  nothing  whatever  suggests 
a  thought  to  the  contrary.  They  were  found 
among  his  papers  after  his  death,  and  ob- 
viously they  reached  him  In  the  usual  course 
of  mail  theretofore.  Insured  made  no  objec- 
tion whatever  to  this  settlement  of  his  in- 
debtedness, nor  to  the  modification  of  the 
Insurance  policy,  and,  therefore,  should  be 
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treated  aa  having  acquiesced  therein;  for, 
however  invalid  the  pledge  may  have  been, 
he  enjoyed  the  benefit  of  the  cancellation  of 
his  indebtedness  for  nearly  a  year  before 
he  died.  Such  Indebtedness  was  a  valid  and 
subsisting  claim  in  favor  of  the  Insurance 
company,  which  might  have  been  enforced 
at  law  before  Its  payment,  even  though  the 
pledge  of  the  net  value  was  an  invalid  one, 
and  no  one  can  doubt  that,  liad  the  Insurance 
company  thereafter  sued  the  decedent,  to 
tbe  end  of  recovering  such  indebtedness,  he 
could  have  successfully  pleaded  In  bar  its 
I>ayment  through  the  transaction  above  de- 
tailed. We  say  this  in  view  of  the  provisions 
of  the  statute.  Section  7900,  B.  S.  1899 
(section  6949.  R.  S.  1909).  That  statute. pro- 
vides that  the  three  preceding  sections, 
which  are  known  as  tbe  "nonforfeiture  In- 
surance statutes,"  shall  not  be  applicable 
in  certain  cases  which  it  enumerates.  After 
minutely  specifying  several  Instances  to 
which  the  nonforfeiture  statutes  shall  not 
be  applicable,  its  provisions  conclude  with  a 
broad  and  general  one  to  the  effect  that 
those  statutes  shall  not  be  applicable  "if  the 
policy  shall  be  surrendered  to  the  company 
for  a  consideration  adequate  tn  the  judg- 
ment of  the  legal   holder  thereof." 

It  is  true  the  Supreme  Court  remarked 
in  Bnrridge  v.  Insurance  Co.,  211  Mo.  158, 
178,  179,  109  S.  W.  660,  that  section  7900 
"plainly  contemplates  that  the  relation  of 
insurer  and  insured  may  be  brought  to  an 
end  if  the  insurer  compiles  with  its  provi- 
sions, and  the  policy  is  surrendered  'for  a 
consideration  adequate  in  the  judgment  of 
the  holder.'  "  We  believe  such  to  be  a  proper 
interpretation  of  this  provision  of  the  stat- 
ute, and  have  so  declared  heretofore.  Pascb- 
edag  V.  Met  Ins.  Co.,  155  Mo.  App.  185, 
134  S.  W.  102.  But  we  do  not  understand 
that  the  relation  of  Insurer  and  insured  Is 
to  be  terminated  so  that  it  may  not  be  re- 
newed under  a  new  contract  which  is  part 
of  the  same  transaction.  It  is  true  enough 
in  this  Instance  the  relation  of  the  parties 
as  insurer  and  Insured  was  not  finally  ter- 
minated by  this  transaction  as  to  the  whole 
amount,  for  the  policy  was  reduced  in  amount 
to  $867  and  continued  in  force  for  only  one 
year  and  one  day,  when  it  might  otherwise 
have  continued  for  several  years  longer. 
But,  be  this  as  it  may,  by  the  acceptance  of 
such  modified  policy  the  original  policy  for 
$1,000,  which  would  continue  in  force  sever- 
al years  in  advance,  was  certainly  surren- 
dered, so  that  the  relation  of  insurer  and 
insured  was  terminated  thereunder.  The 
broad  and  sweeping  language  of  section  7900 
above  quoted  confers  the  power  of  contract 
upon  the  parties  with  respect  to  policies 
which  otherwise  would  fall  within  the  non- 
forfeiture statutes,  and  authorizes  the  in- 
sured to  surrender  his  policy  to  the  company 
for  any  consideration  which  in  his  Judg- 
ment is  adequate. 


In  according  usual  force  and  vitality  to 
such  language,  we  are  not  permitted  to  say 
that  by  an  express  contract  the  insured 
might  not  surrender  the  purchasing  power 
of  his  net  reserve  for  tbe  cancellation  of  an 
outstanding  debt  against  himself  or  his  es- 
tate after  his  death  and  accept  in  lied  of 
his  original  policy  a  new  one  for  a  lesser 
amount  and  a  shorter  period  of  time.  To 
so  declare  would  impair  and  annihilate  tbe 
obvious  freedom  of  contract  touching  a  mat- 
ter which  the  language  of  the  statute  clear- 
ly implies  shall  be  enjoyed  by  the  parties  in 
its  fullest  measure.  For  it  provides  that 
the  insured  may  surrender  his  iwUcy  for 
"any  consideration"  which  in  his  judgment  Is 
adequate.  Had  the  insured  and  defendant 
made  an  express  contract  on  June  18,  1906, 
or  a  few  days  thereafter,  whereby  he  sur- 
rendered his  policy  to  defendant  in  consider- 
ation of  its  canceling  his  indebtedness  of 
$133  and  interest,  and  had  it  issued  to  him 
a  new  policy  of  $867  for  one  year  and  one 
day,  we  believe  that  no  one  would  doubt  tbe 
validity  of  such  an  arrangement  under  the 
provisions  of  the  statute  above  referred  to, 
and  that  it  would  operate  to  remove  the 
matter  thereafter  from  within  the  influence 
of  the  nonforfeiture  statutes.  If  such  were 
the  power  of  the  parties  through  cm  express 
contract  under  this  statute,  then  it  must  be 
so  treated  here  in  the  circumstances  of  the 
case,  through  an  application  of  the  principle 
pertaining  to  an  acquiescence  by  silence 
wliich  Inheres  in  the  doctrine  of  estoppel. 
It  seems  that  the  plainest  principles  of  nat- 
ural justice  would  suggest  such  a  result, 
for  it  appears  the  insured  enjoyed  the  fruits 
of  the  settlement  for  a  whole  year,  lacking 
but  eight  or  ten  days,  prior  to  his  death,  in 
that  his  debt  was  canceled  and  he  enjoyed 
tbe  new  insurance  contract  contained  in  the 
modified  policy  for  the  time  it  continued, 
without  objection.  That  such  was  an  abun- 
dant consideration  goes  without  saying,  if 
it  were  regarded  to  be  an  adequate  one  In 
the  judgment  of  the  insured.  That  he  so 
regarded  It  is  not  to  be  questioned,  in  view 
of  the  fact  that  be  held  tbe  policy  and  en- 
joyed the  cancellation  of  bis  debt  for  nearly 
a  year  before  his  death,  and  this,  too,  with- 
out any  word  of  dissent  whatever. 

[6]  It  cannot  be  said  that  he  was  without 
full  knowledge  of  all  the  facts,  for  the  proof 
is  conclusive  to  the  contrary.  Especially  Is 
this  true  In  view  of  the  accepted  rule  of 
decision  that  one  is  conclusively  presumed  to 
know  the  recitals  in  an  insurance  contract 
which  he  accepts  and  retains  in  his  posses- 
sion for  a  long  period  of  time  without  com- 
plaint. See  New  York  Life  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519,  6  Sup.  Ct  837,  29 
L.  Ed.  934.  Here  plaintiff,  wife  of  the  in- 
sured, had  no  interest  whatever  in  the  insur- 
ance policy  at  the  time  of  its  surrender,  for 
the  policy  was  payable  to  the  personal  rep- 
resentatives of  tbe  insured,  and  lie  alone 
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controlled  it  daring  his  life.  He  mlgbt  snr- 
render  or  cancel  It,  as  he  ebose,  at  any  time, 
without  regard  to  the  wishes  of  his  wife, 
■who  sues  here  in  her  representatlTe  capacity 
as  his  administratrix.  In  this  respect  the 
case  Is  to  be  distinguished  from  Tennent  T. 
Union  Cent  Life  Ins.  Co.,  133  Mo.  App. 
345, 112  8.  W.  754,  for  in  that  case  the  ques- 
tion was  whether  a  notice  to  the  Insured 
husband  was  condnBlve  against  the  wife, 
who  as  beneficiary  In  the  policy  was  wholly 
unadvised  as  to  the  facts  pertaining  to  the 
foreclosure  of  the  pledge. 

The  Judgment  should  be  reTersed.    It  Is  so 
ordered. 

BEYKOLDS,  P.  X,  and  CAULFIELD,  J., 
concur. 


SANDUSKY  et  al.  ▼.  ROUTT  et  aL 

(Kansas  City  Court  of  Appeals.     Missouri. 

Not.  20,  1911.) 

COUBTS  (j  231*)— Appellatk  Coubts— Jueis- 

BICTICS. 

Where,  after  an  appeal  to  the  Supreme 
Conrt  from  a  decree  construing  a  will,  the  trial 
rourt  taxed  a  fee  of  $600  to  the  attorneys  for 
the  heirs,  and  ordered  that  the  same  be  paid 
oat  of  the  funds  of  the  estate,  the  amount  so 
taxed  as  costs  was  a  part  of  the  original  judg- 
ment, and  therefore  an  appeal  from  such  allow* 
ance  ■bonld  also  be  taken  to  the  Supreme  Court. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  f  231.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;  Alonzo  D.  Bums,  Judge. 

Action  by  Sydney  G.  Sandusky,  as  execu- 
tor of  the  estate  of  Mary  E.  Dorsey,  de- 
ceased, against  James  M.  Sandusky,  as  trus- 
tee, and  Rodham  Routt  and  others,  to  con- 
strue a  will.  From  an  order  taxing  a  fee 
of  $600  in  favor  of  Claude  ftardwlcke  and  H. 
T.  Hemdon,  attorneys  for  said  Rodham 
Boutt  and  others,  heirs  and  contestants,  the 
executor  and  trustee  appeal.  On  motion  to 
transfer  cause  to  Supreme  Conrt.    Granted. 

Sydney  G.  Sandusky,  James  M.  Sandusky, 
Martin  E.  Lawson,  Ralph  Hughes,  and  James 
S.  Slmrall,  for  appellants.  H.  T.  Herndon 
and  Claude  Hardwicke,  for  respondents. 

BBOADDUS,  P.  J.  This  is  an  appeal  from 
an  order  taxing  a  fee  of  $600  In  favor  of 
Claude  Hardwicke  and  H.  T.  Herndon,  at- 
torneys for  the  heirs  of  Mary  E.  Dorsey, 
deceased,  to  be  paid  as  costs  In  the  suit  out 
of  the  trust  funds  In  the  hands  of  the  ap- 
pellants. 

Mary  E.  Dorsey  died  in  Clay  county,  Mo., 
on  the  27th  day  of  September,  1908,  testate, 
and  her  will  was  duly  admitted  to  probate 
on  the  29th  day  of  said  September.  She 
left  no  lineal  descendants,  nor  father,  nor 
mother,  nor  brother,  nor  sister,  nor  descend- 
ants of  either,  surviving  her,  but  only  cer- 


tain remote  collateral  heirs.  In  clause  3 
of  her  wUl  she  bequeathed  to  her  executor 
the  sum  of  $1,000  in  trust  for  the  following 
purpose:  "To  be  by  him  loaned  out  on  imln- 
cumbered  real  estate  at  not  more  than  5 
per  cent  per  annum,  and  the  interest  less 
the  necessary  costs  and  charges,  to  be  used 
by  blm  In  keeping  In  repair  the  monument 
erected  to  the  memory  of  my  late  husband, 
John  S.  Dorsey,  deceased,  and  his  two  wives, 
and  also  In  keeping  the  lot  In  said  Falrvlew 
Cemetery,  on  which  said  monument  stands,  - 
in  good  condition,"  etc.  In  clause  10  she 
bequeaths  to  the  Odd  Fellows'  Home  at 
Liberty  one  wheel  chair  and  chamber  chair. 
In  paragraph  12  she  bequeaths  the  residue 
of  her  estate,  estimated  at  about  $25,000,  to 
James  M.  Sandusky,  in  trust  for  four  certain 
churches  at  Liberty,  tn  equal  proportions,  to 
be  used,  primarily,  in  building,  etc.,  a  church 
edifice  and  parsonage  for  each  church,  and, 
secondarily,  for  the  general  propagation  of 
religion. 

On  the  29th  day  of  September,  1909,  Syd- 
ney G.  Sandusky,  the  executor  of  her  wUl, 
as  plaintiff,  filed  in  the  Clay  county  drcoit 
court  a  petition  for  a  construction  of  her 
will.  The  trustee,  all  the  legatees,  and  the 
collateral  heirs  of  Mary  E.  Dorsey,  were 
made  defendants.  Fourteen  collateral  heirs 
filed  answer  to  the  petition  through  their 
attorneys,  Hardwicke  and  Hemdon.  W.  E, 
Fowler  filed  answer  for  the  minor  defend- 
ants, and  James  M.  Sandusky  filed  tils  an- 
swer as  trustee,  and  the  four  churches  each 
filed  answer.  The  collateral  heirs,  represent- 
ed by  Hardwicke  and  Hemdon,  attacked  the 
validity  of  the  bequest  made  under  the  said 
clauses.  The  court  sustained  the  will,  ex- 
cept clause  3,  setting  apart  $1,000  for  re- 
pairing said  monument,  and  sustained  it  as 
to  the  other  two  clauses  above  referred  to. 
From  the  decree  the  said  heirs,  by  their  at- 
torneys, appealed  to  the  Supreme  Court. 
The  decree  provides  that  all  costs  incurred 
in  the  case  be  paid  by  plaintiff,  the  executor, 
out  of  the  funds  in  his  possession  as  execu- 
tor. When  the  decree  was  entered,  the  heirs, 
represented  by  Hardwicke  and  Hemdon,  ask- 
ed that  an  attorney's  fee  be  allowed  to  them, 
to  be  taxed  as  costs  in  the  case.  After  hear- 
ing evidence  on  the  motion,  the  court  on 
January  16,  1911,  sustained  the  same,  and 
made  an  order  allowing  them  a  fee  of  $600, 
as  attorneys  for  said  heirs.  On  the  same 
day  Sydney  G.  Sandusky,  executor,  and 
James  M.  Sandusky,  as  trustee,  filed  their 
motion  to  set  aside  said  order  allowing  said 
fee,  which  on  the  same  day  was  overruled. 
The  executor  and  trustee  appealed. 

The  respondents  have  filed  a  motion  to 
transfer  the  case  to  the  Supreme  Court,  on 
the  ground  that  it  is  a  part  of  the  original 
cause  which  has  b4en  appealed  to  said  court 
It  is  true  the  allowance  vt-as  for  $600,  which 
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amount  in  e  controversy  would  ordinarily  In 
a  separate  proceeding  give  this  court  exclu- 
sive Jurisdiction  on  appeal,  but  as  the 
amount  was  taxed  as  costs  In  the  case,  It 
is  a  part  of  the  judgment  itself,  as  the  court 
bad  no  authority  to  render  any  separate 
Judgment  whatever  for  costs ;  that  is  to  say, 
there  could  only  be  one  Judgment.  There 
might  be  different  findings  as  to  the  respec- 
tive rights  of  the  parties  to  the  litigation, 
but  the  judgment  would  be  single.  The  al- 
lowance for  attorney's  fees  was  made  for 
the  benefit  of  the  contestants  of  the  will,  and 
not  to  their  attorneys.  The  allowance  is  in 
no  sense  a  judgment  of  itself,  but  is  part  of 
the  judgment  of  the  court  from  which  the 
appeal  was  taken,  and  followed  as  a  matter 
of  taxation  as  costs  in  the  case.  And  wheth- 
er the  allowance  was  proper  can  only  be 
determined  under  the  peculiar  nature  of  the 
litigation  by  the  questions  involved  In  the 
issues  raised  by  the  pleadings  and  evidence; 
that  is  to  say,  as  the  proceeding  is  to  con- 
strue a  will  on  the  part  of  the  executor  and 
to  contest  Its  validity  upon  the  part  of  the 
heirs  of  the  deceased.  It  will  be  necessary  to 
determine  those  conflicting  interests  l>efore 
it  can  be  understood  whether  the  allowance 
should  be  made. 

We  are  of  the  opinion  that  this  case  can- 
not be  treated  as  a  separate  appeal,  but 
must  necessarily  be  a  part  of  the  case  ap- 
pealed to  the  Supreme  Court.  Therefore  the 
motion  la  sustained.    All  concur. 


MELVILLE  et  al.  v.  WARING. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  20,  1911.) 

1.  Appeai.  and   Ebbob   (I   1009*)— Findings 
IN  Equity  Case— Conclusiveness. 

The  court  on  appeal  in  an  equity  case  is 
not  bound  by  the  findings  of  the  trial  judge  on 
issues  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3970-3978;  Dec.  Dig.  { 
1009.*] 

2.  SFECinc  Febfobuahce  (i  8*)— Discretion 

OF  COUBT. 

A  party  to  a  contract  has  no  absolute  right 
to  specific  performance,  but  that  rests  in  the 
sound  discretion  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  17,  18;  Dec.  Dig.  { 
8.*] 

3.  Specific    Pebformance    (S    121*)  — Con- 
TBACTs  Enforceable. 

Equity  will  not  decree  specific  performance 
of  a  contract,  not  clearly  established ;  and 
where  the  contract  is  verbal  it  must  be  estab- 
lished by  clear  and  cogent  evidence,  so  as  to 
leave  no  room  for  reasonable  doubt  as  to  its 
terms. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  388 ;   Dec.  Dig.  {  121.*] 

4.  Specific    Perfobmance    (5    121*)  —  Con- 
tracts Enfobceable. 

In  a  suit  for  specific  performance  of  an 
oral   contract   to   transfer   letters   patent  to  a 


corporation,  evidence  held  not  to  show  the 
terms  of  the  contract  with  such  certainty  as 
is  essential  to  the  granting  of  relief. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  S  121. *J 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  A.  H.  Waller,  Judge. 

Action  by  Hiram  Melville  and  others 
against  Ed  C.  Waring.  From  a  judgment 
for  defendant,  plaintiffs  appeal.     Attirmed. 

WiUard  P.  Cave,  for  appellants.  M.  J. 
Lilly,  for  respondent. 

JOHNSON,  J.  Action  In  equity  for  spe- 
cific performance  of  an  alleged  contract.  De- 
fendant prevailed  in  the  circuit  court,  and 
the  cause  is  before  us  on  the  appeal  of  plain- 
tiflTs. 

Defendant  invented  a  washing  machine, 
applied  to  the  Patent  Ofllce  for  letters  pat- 
ent, and,  in  the  course  of  time,  a  patent  was 
issued  to  him.  During  the  pendency  of  his 
application,  and  after  he  had  been  assured 
that  letters  would  be  issued,  he  and  plaintiff!) 
Jackson,  Bentley,  Kiernan,  Hammett,  and 
Mills  organized  the  plaintiff  corporation  to 
manufacture  the  machine.  The  capital  stock 
of  the  corporation  was  $2,000,  divided  into 
200  shares  of  the  par  value  of  $10  each.  The 
individual  plaintiffs  subscribed  in  the  aggre- 
gate for  30  shares,  for  wtiich  they  paid  $300 
into  the  treasury  of  the  corporation,  and 
defendant  subscribed  for  170  shares.  He 
paid  no  money  for  this  stock,  but  he  and  his 
associates  agreed  that  the  right  granted  by 
him  to  the  corporation  to  manufacture  and 
sell  machines  was  an  adequate  consideration 
for  the  stock  issued  to  him.  .Of  the  stock  so 
Issued  to  defendant,  be  retained  101  shares 
as  his  own  property,  and  turned  the  remain- 
ing 69  shares  into  the  treasury  of  the  corpo- 
ration for  resale,  to  derive  funds  for  the  uses 
of  the  corporation. 

The  letters  patent  were  issued  to  defend- 
ant a  short  time  after  the  company  was  in- 
corporated and  began  business.  Three  or 
four  montlis  later  plaintiffs,  for  the  first  time, 
demanded  of  defendant  the  conveyance  of 
the  letters  patent  to  the  corporation,  and  the 
demand  was  refused,  on  the  ground  that 
defendant  had  not  agreed  to  assign  the  pat- 
ent, but  only  to  give  the  corporation  the 
right  to  manufacture  and  sell  the  machines 
without  the  payment  of  royalty,  or  any  oth- 
er consideration  than  the  stock  Issued  to  de- 
fendant. The  petition  alleges  that  "defend- 
ant agreed  and  promised  that  when  said 
company  was  properly  organized  and  Incor- 
porated he  would  convey  by  deed  the  afore- 
said patent  to  such  corporation  so  formed 
and  chartered." 

[1]  The  contract  in  question  was  not  re- 
duced to  writing,  and  its  terms  must  be  as- 
certained from  the  testimony  of  plaintiffs  on 
the  one  hand,  and  of  defendant  on  the  other. 
Of  course,  plaintiffs  are  right  In  saying,  as 
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they  do  in  their  brief,  that  this  being  an 
eqnity  case  we  are  not  bound  by  the  findings 
of  the  trial  Judge  on  Issues  of  fact;  but  we 
do  not  agree  with  the  view  of  plaintiffs  that 
the  Tveigbt  of  the  evidence  Is  against  the 
Judgment  rendered  In  the  circuit  court 
Trne,  so  far  as  mere  numerical  strength  Is 
concerned,  the  witnesses  for  plaintiffs  out- 
nnmbered  their  single  adversary  Ave  to  one. 
But  It  Is  not  so  much  quantity  as  quality 
that  counts,  and  while  we  have  no  reason  to 
doubt  the  credibility  of  plaintiffs  we  find 
their  evidence,  subjected  to  analysis  and  to 
the  test  of  rules  applicable  to  cases  of  this 
character,  does  not  sustain  the  specific  alle- 
gation we  have  quoted  from  the  petition. 
Where  a  plaintiff  aeeks  specific  performance 
of  a  contract  In  a  court  of  equity,  instead  of 
resorting  to  his  action  at  law  for  damages, 
he  finds  himself  confronted  by  quite  strin- 
gent rales  of  evidence. 

[2]  A  plaintiff  has  no  absolute  right  to  the 
enforcement  of  spedflc  performance  of  a 
contract,  but  the  determination  of  the  ques- 
tion of  whether  or  not  he  shall  maintain 
flich  action  lies  in  the  sound  discretion  of 
the  court,  and  "it  requires  a  much  less 
strength  of  case  on  the  part  of  a  defendant 
to  resist  a  bill  to  perform  a  contract,  than 
it  does  on  the  part  of  plaintiff  to  maintain  a 
Mil  to  enforce  a  specific  performance."  In 
re  Ferguson's  Estate,  124  Mo.  583,  27  S.  W. 
513;  Veth  V.  Glerth,  92  Mo.  104,  4  S.  W.  432.- 
[31  In  the  latter  case  It  Is  said:  "A  court 
of  equity  will  not  decree  specific  performance 
of  a  contract,  if  not  clearly  established. 
Paris  V.  Haley,  61  Mo.  453;  Taylor  v.  Wil- 
liams, 45  Mo.  80.  The  principles  announced 
by  sections  769  and  770,  2  Story's  Equity, 
apply  peculiarly  to  this  case.  It  is  there 
said:  'It  is  Important  to  take  notice  of  a 
distinction  between  the  case  of  a  plaintiff 
seeking  a  sipeclflc  performance  In  equity,  and 
the  case  of  a  defendant  resisting  such  a  per- 
formance. We  have  already  seen  that  the 
specific  execution  of  a  contract  In  equity  Is 
a  matter,  not  of  absolute  right  In  the  party, 
bat  of  sound  discretion  in  the  court.  Hence 
It  requires  a  much  less  strength  of  case  on 
the  part  of  the  defendant  to  resist  a  bill  to 
perform  a  contract,  than  It  does  on  the  part 
of  the  plaintiff  to  maintain  a  bill  to  enforce  a 
specific  performance.  When  the  court  simply 
refuses  to  enforce  specific  performance,  It 
leaves  the  party  to  his  remedy  at  law.'" 
And  where  the  alleged  contract  Is  not  In 
writing  the  very  contract  pleaded  in  the  pe- 
tition must  be  established  by  clear  and  co- 
gent evidence.  Hill  v.  Cheatham,  129  Mo.  71, 
31  S.  W.  261;  Encyc.  of  Ev.  vol.  11,  p.  934; 
Losne  r.  Langan,  151  Fed.  455,  81  C.  C.  A. 
271. 

Indeed,  it  is  said  In  this  state  that  the 
burden  is  on  the  plaintiff  to  establish  the  ex- 


istence of  the  contract  pleaded  beyond  a  rea- 
sonable doubt.  Kirk  v.  Middlebrook,  201 
Mo.  245,  100  S.  W.  430;  Rogers  v.  Wolf,  104 
Mo.  1,  14  S.  W.  803.  In  the  case  last  cited, 
It  Is  said:  "  'If  the  terms  are  uncertain  or 
ambiguous,  or  not  made  out  by  satisfactory 
proofs,  a  specific  performance  will  not  (as.  In- 
deed, upon  principle  it  should  not)  be  de- 
creed. The  reason  would  seem  obvious 
enough,  for  a  court  of  equity  ought  not  to 
act  upon  conjecture,  and  one  of  the  most 
important  objects  of  the  statute  was  to  pre- 
vent the  Introduction  of  loose  and  indeter- 
minate proof  of  what  ought  to  be  established 
by  solemn  written  contracts.'  1  Story,  Eq. 
Jur.  §764;  Berry  v.  Hartzell,  91  Mo.  132  [3 
S,  W.  682];  Sitton  v.  Shlpp,  65  Mo.  297; 
Paris  V.  Haley,  61  Mo.  453;  Underwood  v. 
Uuderwood,  48  Mo.  527.  There  niust  be  sat- 
isfactory proof,  not  merely  of  some  agree- 
ment leading  to  acts  of  part  performance. 
In  pursuance  of  which  they  are  done,  but 
sufficient  to  establlfti  the  particular  agree- 
ment alleged.  The  proof  of  this  point  must 
be  satisfactory.'  Sitton  v.  Shlpp,  supra. 
And  this  proof  of  the  agreement  should  be 
'of  so  clear  and  forcible  a  nature  as  to  leave 
no  room  for  reasonable  doubt  In  the  mind 
of  the  chancellor  hearing  the  cause.'  Rail- 
road V.  Mccarty,  97  Mo.  214  [11  S.  W.  52]." 

14]  Tested  by  these  rules,  the  evidence  of 
plaintiffs  Is  far  from  convincing.  Not  one 
of  them  states  that  defendant  agreed  to  con- 
vey the  letters  patent  to  the  coriwratlon,  and 
they  go  no  further  than  to  say  that  def^td- 
ant  agreed  "to  put  In  his  patent"  against 
their  cash;  that  be  was  to  pay  for  a  control- 
ling Interest  In  the  business  by  conferring 
on  the  corporation  some  right  under  the  pat- 
ent Such  evidence  Is  Just  as  consistent 
with  the  position  of  defendant  as  with  that 
of  plaintiffs.  In  a  reasonable  sense,  the 
granting  of  the  right  to  manufacture  and 
sell  the  patented  article  for  no  other  consid- 
eration than  the  stock  issued  to  defendant 
was  putting  the  patent  Into  the  business. 
We  are  satisfied  that  plaintiffs  discovering 
that  they  would  have  fared  better,  had  they 
stipulated  for  the  conveyance  of  the  letters 
to  the  corporation,  seized  on  some  loose  and 
rather  ambiguous  expressions  of  defendant, 
made  during  the  organization  of  the  company, 
and  are  Insisting  that  they  be  given  the  mean- 
ing most  favorable  to  them,  but  one  not  under- 
stood by  the  parties  when  the  contract  was 
entered  into.  The  fact  that  plaintiffs  waited 
so  long  after  defendant  received  his  letters 
before  claiming  them  as  the  property  of  the 
company  serves  to  strengtheu  the  belief  that 
plaintiffs'  present  position  is  a  mere  after- 
thought The  learned  chancellor  took  a 
proper  view  of  the  case. 

The  Judgment  ia  affirmed.    All  concur. 
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WILLIAMS  et  aL  y.  HODEL  et  aL 

(Kansas  City  Court  of  Appeals.     Missouri. 
Not.  20.  1911.) 

Sales  (|  93*)— Abandonubnt— Evidence. 

As  part  of  the  consideration  for  the  pur- 
chase of  the  property  of  an  insolvent  corpora- 
tion other  than  the  notes  and  debts  due  it,  the 
purchaser  agreed  that,  if  the  collections  from 
the  notes  and  accounts  due  the  corporation  did 
not  equal  a  certain  sum,  he  would  pay  the  dif- 
ference, in  which  ctuse  the  uncollected  notes 
and  accounts  should  be  transferred  to  him.  Be- 
fore the  time  limited  for  the  assignee  to  finish 
collecting  the  sum,  he  obtained  an  order  of 
court  to  sell  the  uncollected  accounts  and  notes ; 
the  amount  collected  being  several  hundred  dol- 
lars less  than  the  agreed  sum.  No  sale  was 
made  under  this  power,  though  one  was  at- 
tempted. Held,  that  as  the  title  to  the  notes 
and  accounts  remained  in  the  assignee  at  all 
times,  and  as  he  offered  to  transfer  them  to  the 
purchaser  whenever  tlie  purchaser  would  pa^ 
the  deficit,  the  attempted  sale  did  not  consti- 
tute an  abandonment  of  the  contract,  and  the 
purchaser  could  not  escape  liability  thereon. 

[Ed.  Note.— For  other  Raises,  see  Sales,  Dec. 
Dig.  {  93.*] 

Appeal  from  Circnlt  Court,  Monitean  Coun- 
ty ;  Wm.  H.  Martin,  Jndge. 

Action  by  John  M.  Williams,  as  assignee 
of  the  Hodel-Muttl  Mannfactnrlng  Corpora- 
tion, agaipst  Aaron  S.  Hodel  and  another. 
From  a  Ju^ment  for  plaintiff,  defendants 
appeal.    Afflrmed. 

R.  M.  Embry,  for  appellants.  Williams  & 
Williams,  for  respondent 

BROADDUS,  P.  J.  This  Is  an  action  on  a 
bond  executed  by  defendants  to  the  plaintiff, 
as  ub'signee  of  tiie  Hodel-Muttl  Manufactur- 
ing Corporation,  doing  business  in  Moniteau 
county.  On  the  22d  of  June,  1909,  the  com- 
pany made  a  general  assigimient  for  the 
benefit  of  its  creditors  to  plaintiff.  On  the 
10th  of  July,  1909,  by  an  order  of  the  circuit 
court,  the  plaintiff,  as  assignee,  sold  all  the 
real  estate  and  personal  property  belonging 
to  the  company,  not  including  its  notes  and 
accounts,  to  defendant  A.  S.  Hodel,  who  was 
interested  in  the  corporation,  and  as  a  part 
consideration  for  the  purchase  of  the  real 
estate  and  personal  property  and  to  provide 
for  the  payment  of  the  corporation's  debts 
entered  into  said  bond,  with  his  cosurety, 
whereby  they  acknowledged  themselves  bound 
to  the  assignee  in  the  sum  of  $oOO,  condition- 
al that  the  assignee  should  collect  on  or  be- 
fore December  1,  1909,  out  of  the  notes  and 
accounts  the  sum  of  $4,000,  and.  In  case  the 
collections  should  fall  short  of  said  amount, 
then  they  agreed  to  pay  the  difference,  in 
which  ease  the  uncollected  notes  and  ac- 
counts were  to  be  transferred  to  them. 

The  assignee,  although  he  made  the  proper 
efforts  to  do  so,  failed  to  make  the  collec- 
tions before  December  1,  1909,  for  the  full 
sum  of  14,000;  the  deficiency  being  |579. 
At  the  September  term  of  1909  of  the  court 


the  assignee  made  his  report  to  tb^  court, 
and  suggested  to  the  court  that  an  order  be 
made  to  sell  the  uncollected  notes  and  ac- 
counts. In  order  to  transfer  the  title  to  Hod- 
el, as  required  by  the  contract  Thereupon 
the  court  made  an  order  for  such  sale.  Thus 
far  there  does  not  appear  to  be  any  differ- 
ence befewieen  the  parties  as  to  the  facts. 

Plaintiff's  evidence  tends  to  prove  that  on 
the  2d  of  December,  1909,  the  assignee  told 
Hodel  that  the  amount  collected  was  much 
less  than  $4,000,  and  spoke  to  him  about  ad- 
vertising under  the  order  of  court,  and  they 
agreed  upon  a  time  for  the  sale  that  would 
be  convenient  to  Hodel,  and  fixed  the  date 
for  the  27th  of  that  month ;  that,  before  any 
advertisement  was  made  of  the  accounts,  the 
assignee  told  Hodel  that  the  only  purpose 
of  the  sale  was  to  transfer  the  title  to  him 
under  the  contract ;  that  at  the  conversation 
on  the  2d  and  3d  of  December  the  assignee 
told  Hodel  the  amount  of  the  deficiency,  at 
which  time  the  arrangement  was  made  for 
the  sale;  that  on  the  morning  of  the  sale 
the  assignee  went  to  Hodel's  place,  and  re- 
minded him  that  the  sale  would  be  made, 
and  Hodel  promised  to  be  on  hand  at  that 
time  I  that  the  assignee  asked  him  how  much 
he  was  going  to  bid  on  the  accounts,  and 
whether  he  was  going  to  bid  th^  full  amount ; 
that  he  did  not  answer,  but  said,  "You  ga 
ahead  and  sell  them;"  that  the  sale  was 
made  at  the  courthouse  at  which  the  assignee 
again  asked  him  if  he  was  going  to  buy  the 
accounts,  and  th^t  he  answered  again,  "You 
go  ahead  and  sell  them;"  that,  when  they 
were  offered  for  sale,  a  man  by  the  name 
of  Spealer  bid  $50;  that  Spealer  and  Hodel 
then  went  into  the  clerk's  office,  and  Hodel 
asked  the  clerk  to  make  blm  a  chattel  mort- 
gage on  the  notes  and  accounts  to  secure  $50 
to  him  from  Spealer,  who  had  bid  tn  the  ac- 
counts; and  that  the  assignee  then  asked 
Spealer  in  Hodel's  presence,  if  he  did  not 
buy  the  accounts  for  Hodel,  who  answered 
that  he  did  not  but  bought  them-  for  himself. 
The  assignee  refused  to  transfer  the  accounts 
to  Spealer,  and  made  no  report  of  his  bid. 
He  tendered  them  to  Hodel,  and  offered  to 
assign  them  to  blm  at  the  trial.  The  cause 
was  tried  before  the  judge  and  no  declara- 
tions of  law  were  asked  or  given.  The  find- 
ing and  judgment  were  for  plaintiff,  from 
which  the  defendant  appealed. 

Appellant  insists  that  under  the  terms  of 
the  contract.  It  became  the  duty  of  respond- 
ent to  inform  appellant  of  the  condition  of 
the  notes  and  accounts  on  December  1, 1909 ; 
and  that,  when  respondent  applied  to  the 
court  for  an  order  to  sell  them,  he  abandon- 
ed bis  contract  It  does  appear  that  respond- 
ent did  notify  appellant  that  there  were  un- 
collected notes  on  the  2d  of  December,  and 
that  they  then  agreed  that  a  sale  should  be 
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made,  and  that  the  time  and  place  should  be 
snlted  to  appellant's  convenience. 

The  fact  that  respondent  applied  for  and 
obtained  an  order  of  sale  in  September  stand- 
ing alone  seemed  to  Indicate  that  he  was  re- 
lying upon  the  proceeds  of  the  sale  to  make  up 
the  deficit  of  $570,  and  not  upon  appellant's 
bond  But,  If  his  purpose  was  to  legalize  the 
sale  by  an  order  of  court  so  as  to  vest  the 
title  In  Eodel,  such  Intention  Is  refuted.  But 
the  question  of  Intention  Is  not  by  any  means 
controlling,  but  it  is  whether  he  committed 
any  act  or  did  any  thing  which  would  con- 
stitute an  abandonment  of  the  contract.  We 
tMnk  not  The  attempted  sale  that  was 
made  under  the  order  of  court  did  not  con- 
stitute an  abandonment  The  title  to  the 
notes  and  accounts  still  remained  in  the 
plaintlS  as  assignee,  and  there  was  no  time 
during  which  the  defendant  could  not  have 
obtahied  a  transfer  of  them  to  himself,  and 
conld  bare  compelled  plaintiff  to  do  so,  on 
tender  of  the  amount  of  the  defldt,  or  had 
his  action  for  damages  on  the  contract  if 
plaintiff  refused  to  comply  with  its  terms. 
The  obligation  on  plaintiff  to  transfer  the 
notes  and  accounts  and  that  of  defendant  to 
iny  the  deficit  were  mutual,  but  the  obliga- 
tioa  of  plaintiff  to  transfer  followed  that 
of  defendant  to  first  pay  the  deficit.  .  As  no 
act  of  plaintiff  at  any  time  disabled  him  from 
carrying  out  the  contract  on  his  part,  we 
cannot  appreciate  the  contention  that  he  had 
as  a  matter  of  law  or  in  fact  abandoned  it. 
We  do  not  see  how  the  court  under  the  facts 
conld  have  done  otlierwise  than  it  did. 

Affirmed.    All  concur. 


SHUTTS  T.  MILWAUKEE  MECHANICS' 
INS.  CO. 

(Kansas  City  Court  of  Appea]^.    Missouri. 
Nov.  20,  1911.) 

1.  IRSDBAKCK  (8  113*)— AGKNTS— AUTHOBITY 
iB  TO  IKSUBEB— ACTINO  IN  DlFFEBENT  CA- 
PACITY FOB  INSTJKKD. 

That  an  insurance  agent  happens  to  be  in 
the  service  of  a  person  whose  goods  are  insured 
in  the  company  which  he  represents  in  anoth- 
er capacity  will  not  make  him  the  agent  of  such 
person  in  transferring  the  insurance,  and,  up- 
on the  removal  of  the  goods  insured  to  anoth- 
fr  honse,  a  notice  to  him  by  the  insured  is 
(officient  to  bind  the  company  as  its  alter  ego. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  135;   Dec.  Dig.  {  113.»] 

2.  IKSTJBANCE  (I  634*)— Action  on  Policy- 
Pleading — Petition. 

Where,  in  an  action  on  a  fire  policy,  the 
petitioner  does  not  attempt  to  plead  a  new  con- 
tract made  on  the  removal  of  the  insured  goods 
tn  another  hoase,  but  relies  on  a  waiver  by  the 
insurer  of  the  removal  as  a  ground  of  forfei- 
ture, and  goes  ufMn  the  theory  that  the  remov- 
al of  the  property  did  not  call  for  a  new  con- 
tract of  insurance  on  a  new  consideration,  but 
that  the  insurance  already  paid  for  would  con- 
tinue until  the  end  of  its  term,  if  the  insurer 
knew   of   the    changed    location   and   expressly 


or  impliedly  assented  thereto,  the  petition  is 
not  insufficient  for  failing  to  allege  that  the 
defendant  "agreed  to  insure  or  cover  the  prop- 
erty after  removal  at  the  place  to  which  it  was 
removed." 

lEd.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  §f  1605-160S ;   Dec.  Dig.  {  634.*] 

3.  Insubancb  (§  378*)— Waiver  of  Rioht  to 
Avoid  Policy— Failtjbb  to  Assert  Right. 

Where  personal  property  is  insured  and  its 
location  is  afterward  changed,  the  change  will 
not  ipso  facto  avoid  the  policy,  but  merely  gives 
the  insurer  a  right  to  forfeit,  and,  as  a  right 
of  forfeitnse  may  be  waived,  notice' of  such  re- 
moval to  the  company's  agent  with  retention  of 
the  premium  by  it  until  a  loss  occurs  will  estop 
its  assertion  as  a  defense,  and  amount  to  a 
waiver  thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S§  968-974 ;   Dec.  Dig.  !  378.*] 

4.  INSUBANCE  (I  378*)— Waiveb  of  Right  to 
Avoid  Policy— Notice  to  Insubbd— Time. 

And  the  fact  that  notice  was  not  given 
until  two  or  three  months  after  removal  of 
such  property  will  not  affect  the  question  of 
waiver. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  K  968-974 ;   Dec.  Dig.  {  878.*] 

Appeal  from  Circuit  Court  Sullivan  Coun- 
ty;   EYed  Lamb,  Judge. 

Action  by  J.  W.  Shutts  against  the  Mil- 
waukee Mechanics'  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    AfBrmed. 

Fyke  &  Snider  and  W.  H.  Chllders,  for 
appellant.     Earl  F.  Nelson,  for  respondent. 

JOHNSON,  J.  Action  on  a  policy  of  fire 
Insurance  Issued  by  defendant  on  the  house- 
hold goods  of  plaintiff  in  his  residence  in  the 
city  of  Milan.  Plaintiff  obtained  the  policy 
from  C.  W.  Reeves,  the  local  agent  of  de- 
fendant at  Milan,  and  by  the  terms  of  the 
Instrument  defendant  in  consideration  of 
a  premium  of  $2.50  paid  by  plaintiff,  under- 
took to  Insure  the  property  for  a  term  of 
three  years  in  an  amount  not  exceeding  the 
sum  of  $250.  The  location  of  the  property 
was  stated  in  the  policy,  and  the  agreement 
was  clearly  expressed  that  the  insurance 
should  be  in  force  only  while  the  property 
should  be  "contained  in  or  attached  to  the 
above-named  dwelling  house."  Further,  the 
policy  provided  that  "no  officer,  agent  or 
other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  con- 
dition of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  Added  hereto, 
and  as  to  such  provisions  and  conditions  no 
officer,  agent  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provision  or  condition  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist,  or  be  claimed  by  the  Insured, 
unless  so  written  or  attached."  The  property 
insured  was  destroyed  by  fire  during  the 
term  covered  by  the  policy,  but  not  tintil 
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after  plaintiff  had  removed  It  to  a  new  coun- 
try home  in  the  vicinity  of  Milan.  The  pe- 
tition contains  the  allegation  that  the  remov- 
al was  "with  notice  to,  knowledge  of,  and 
consent  of  defendant."  The  answer  Is  a 
general  denial. 

It  appears  from  the  evidence  of  plaintiff 
that  he  first  gave  notice  to  defendant's  agent 
Reeves  of  the  removal  of  the  insured  prop- 
erty some  two  months  or  more  after  the  oc- 
currence of  that  event.  He  sold  bis  house 
In  MUan,  and  went  to  Reeves  to  have  him 
prepare  the  deed,  and  at  the  same  time  he 
took  with  him  the  policy  in  controversy,  and 
handed  it  to  Reeves,  with  the  statement  that 
he  was  living  In  the  country,  and  desired  to 
bare  a  proper  transfer  of  the  insurance 
made.  Reeves,  so  plaintiff  testified,  took  the 
policy,  looked  at  it,  and  then  returned  It  to 
plaintiff,  remarking  that  "the  policy  is  all 
right"  The  Incident  occurred  in  May,  1910, 
and  the  fire  did  not  occur  until  the  following 
October.  Reeves,  whom  the  evidence  dis- 
closes was  the  alter  ego  of  defendant  at 
Milan,  and  who,  as  such,  issued  the  policy, 
was  introduced  as  a  witness  by  defendant, 
and  testified  that  no  such  conversation  as 
that  related  by  plaintiff  occurred.  Defend- 
ant did  not  cancel  the  policy,  nor  offer  to 
return  the  unearned  premium.  The  court 
overruled  defendant's  request  for  a  per- 
emptory instruction,  and  submitted  the  issue 
to  the  Jury  of  whether  or  not  defendant  was 
notified  of  the  change  in  the  location  of  the 
property.  The  Jury  found  for  plaintiff,  and, 
after  unsuccessfully  moving  for  a  new  trial 
and  in  arrest  of  judgment,  defendant  ap- 
pealed. 

Three  points  are  urged  by  counsel  for  de- 
fendant, namely:  First  That  the  petition 
falls  to  state  a  cause  of  action  because  of 
its  failure  to  allege  that  defendant  "agreed 
to  insure  or  cover  the  proi)erty  after  re- 
moval at  the  place  to  which  It  was  removed." 
Second.  That  "upon  removal  of  the  property 
from  the  place  where  Insured  the  policy  at 
once  became  null.  Once  void,  it  so  remained. 
There  Is  no  evidence  of  an  agreement  to  re- 
vive, nor  is  any  consideration  for  a  revival 
shown" — citing  Imperial  Ins.  Co.  v.  Coos 
Cotmty,  151  U.  S.  463,  14  Sup.  Ct  379,  38 
Tj.  Ed.  231 ;  Kyte  v.  Assurance  Co.,  149  Mass. 
116,  21  N.  E.  361,  8  L.  R.  A.  508 ;  Hoover  v. 
Insurance  Co.,  93  Mo.  App.  Ill,  69  S.  W. 
42.  Third.  That  "at  the  time  plaintiff  claims 
he  notified  Mr.  Reeves  the  property  had 
been  removed  to  a  new  location  Reeves  was 
employed  by  plaintiff,  and,  as  Mr.  Reeves 
could  not  simultaneously  represent  plaintiff 
and  defendant  without  defendant's  knowl- 
edge and  consent  the  notice  then  given,  if 
any,  was  not  notice  to  defendant  nor  bind- 
ing upon  it" 

[1]  We  shall  dispose  of  this  last  propo- 
sition in  few  words.  As  to  the  Insurance  on 
plaintifTs  household  goods.  Reeves  was  not 
the  agent  of  plaintiff,  but  was  the  agent,  and, 
as  we  have  said,  the  alter  ego  of  defendant 


at  Alllan,  and  the  mere  fact  that  Reeves  was 
employed  by  plaintiff  to  act  for  him  In  au 
entirely  different  matter  and  In  a  different 
capacity  affords  no  ground  for  even  a  sus- 
picion that  such  employment  also  Included 
the  transfer  of  the  Insurance.  Frequently 
In  small  cities  and  towns  lawyers  and  con- 
veyancers are  also  insurance  agents,  and 
It  would  be  a  strange  doctrine  that  would 
destroy  the  relation  subsisting  between  an  In- 
surance  company  and  Its  local  agent  by  the 
mere  fact  that  In  another  vocation  and  in  an 
Independent  transaction  In  which  the  compa- 
ny bad  no  Interest  he  happened  to  serve  the 
Insured  at  the  same  time  he  transacted  in- 
surance business  with  him. 

[2]  Likewise  the  first  point  urged  by  de- 
fendant will  be  dismissed  with  the  brief  ob- 
servation that  the  petition  does  not  attempt 
to  plead  a  new  contract  but  a  waiver  by  de- 
fendant of  a  ground  of  forfeiture  which,  but 
for  such  waiver,  would  constitute  a  complete 
defense  to  the  action.  The  position  of  plain- 
tiff, as  outlined  by  his  pleadings  and  proof, 
is  that  the  removal  of  the  property  Insured 
during  the  term  of  the  insurance  did  not  call 
for  a  new  contract  supported  by  a  new  con- 
sideration, but  that  the  insurance  for  whicli 
the  premium  for  the  whole  term  had  been  paid 
in  advance  would  continue  in  force  until  the 
end  of  the  term,  if  defendant  knew  of  the 
change  In  the  location  of  the  property  and  ex- 
pressly or  impliedly  assented  to  the  change. 
There  was  no  issue  of  waiver  in  any  of  the 
cases  cited  by  defendant  in  support  of  the  sec- 
ond proposition.  They  but  recognize  the  ob- 
viously Just  and  well-settled  rule  that  an  in- 
surer has  a  right  to  stipulate  in  the  contract 
against  liability  in  tbe  event  of  changes  in 
the  condition  of  the  subject  of  Insurance. 
Stipulations  of  that  character  uniformly  are 
enforced,  and  their  violations  by  the  insured 
are  held  to  constitute  a  breach  of  contract 
on  his  part  that  will  give  the  Insurer  ground 
on  which  to  base  a  claim  of  forfeiture.  But 
that  the  Insurer  may  waive  a  right  of  for- 
feiture is  a  doctrine  too  well  established  In 
Jurisprudence  to  admit  of  serious  debate, 
and  in  this  state  the  courts  have  held,  in  a 
line  of  cases,  that  the  insurer  waives  Its 
right  to  refuse  payment  of  loss  where  it  has 
failed  to  cancel  the  policy  and  return  the  un- 
earned premium  after  notice  of  such  removal. 
Melntyre  v.  Insurance  Co.,  131  Mo.  App.  88. 
110  S.  W.  604;  Trust  Co.  v.  Insurance  Co.,  70 
Mo.  App.  362;  Miller  v.  Insurance  Co.,  106 
Mo.  App.  205,  80  S.  W.  330;  Thompson  v. 
Insurance  Co.,  169  Mo.  12,  68  S.  W.  889; 
McCollum  V.  Insurance  Co.,  67  Mo.  App.  66; 
Fink  V.  Insurance  Co.,  66  Mo.  App.  513;  Mil- 
lis  T.  Insurance  Co.,  95  Mo.  App.  211,  68  S. 
W.  1066. 

The  case  of  Melntyre  t.  Insurance  Co., 
supra,  cannot  be  distinguished  in  principle 
from  the  case  in  hand.  There,  speaking 
through  Broaddus,  P.  J.,  we  say:  "An  agent 
with  power  to  make  contracts  of  insurance 
and  to  countersign  and  deliver  policies  has 
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the  power  to  waWe  a  forfeiture.  In  Oiboney 
T.  Insurance  Co.,  48  Mo.  App.  185,  it  is  as- 
serted that:  It  is  an  elementary  proposition 
that  the  place  -where  personal  property  is 
insured  is  of  the  essence  of  the  contract,  and 
that,  if  property  is  insured  In  one  place,  the 
insurer  ia  not  liable  if  it  is  destroyed  else- 
where.' This  is  but  the  assertion  of  a  general 
rule  that  ia  consistent  with  all  the  decisions 
on  the  subject  that  we  have  examined.  Vil- 
lage of  L'Anse  v.  Fire  Ass'n  [119  Mich.  427] 
78  N.  W.  465  [43  L.  R.  A.  838,  75  Am.  St. 
Rep.  410];  Babr  t.  Insiurance  Co.  [80  Hun, 
309]  29  N.  Y.  Snpp.  1031.".  In  Thompson  v. 
Insurance  Co.,  supra,  the  Supreme  Court  say: 
"He  was  the  alter  ego  of  the  company  in  that 
city  for  all  such  purposes.  He  knew  of  the 
additional  Insurance  before  the  loss.  His 
knowledge  is  the  knowledge  of  the  company. 
He  did  not  object,  but  allowed  the  plaintiff 
to  rely  upon  the  vitality  of  the  policy;  and 
no  question  was  ever  raised  about  that  matter 
until  after  the  loss.  If  the  company  desired 
to  forfeit  the  contract  for  this  reason,  it 
should  have  acted  during  the  life  of  the  con- 
tract, and  it  should  have  returned  the  un- 
earned portion  of  the  premium.  If  it  had 
done  so.  the  plaintiff  could  have  secured  other 
Insurance.  Instead  of  doing  this,  the  com- 
pany waited  until  after  the  loss,  until  after 
the  proof  of  loss,  and  until  it  was  too  late 
for  the  plaintiff  to  secure  other  Insurance. 
Such  conduct  clearly  estops  the  defendant 
from  making  such  a  defense  now." 

[3, 4]  The  fact  that  plaintiff  waited  two  or 
three  months  before  notifying  the  agent  of 
the  removal  is  without  effect  on  the  question 
of  waiver.  The  main  fault  of  the  position  of 
defendant  lies  in  their  assumption  that  the 
change  in  the  condition  of  the  property  ipso 
facto  made  the  policy  void.  That  is  not  so. 
It  only  gave  the  insurer  a  right  to  forfeit  the 
policy,  which  right,  as  we  have  shown,  could 
be  waived.  When  it  received  notice  of  the 
existence  of  a  ground  of  forfeiture,  defend- 
ant could  not  lie  by  in  silence,  retain  the 
premium  for  the  whole  time,  and  then,  when 
the  loss  occurred,  return  to  the  ground  of 
forfeiture  which  by  its  conduct  in  retaining 
the  premium  it  declared,  in  effect,  its  pur- 
pose to  abandon  the  policy. 

The  instructions  to  the  Jury  properly  de- 
clared the  law  of  the  case,  and,  as  we  find  no 
prejudicial  error  In  the  record,  the  Judgment 
is  affirmed.    All  concur. 


GRUBBS  V.  RAT. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  20, 1911.) 

L  WrrifEssEa   ({f  141,  144*)  —  Transaction 
wrm    Pebson    Sinck   Deceased  —  Cohfx- 

TKSCT. 

Where  one  party  to  a  contract  or  cause  of 
action  is  dead,  neither  the  other  party  nor  his 


agent  with  whom  the  contract  or  transaction 
was  had  ia  a  competent  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  670-579,  625-643;  Dec.  Dig.  if 
141,  144?] 

2.  Witnesses  (|  141*)  —  Tbansaction   with 
Person  Since  Deceased— Agent. 

Decedent,  having  written  to  plaintiff  at- 
tempting to  get  her  to  talie  care  of  bim  and  his 
wife  and  another  for  the  rest  of  their  lives, 
and  his  direct  efforts  proving  unavailing,  wrote 
to  plaintiff's  half-sister,  with  whom  plaintiff 
was  living,  invoking  her  good  offices  in  bis  t>e- 
half.  Plaintiff's  half-sister  advised  her  to  ac- 
cept defendant's  offer,  being  actuated  by  a  de- 
sire to  promote  plaintiff's  welfare,  and,  acting 
as  mediator,  induced  plaintiff  to  do  so.  Held, 
that  the  half-sister  was  not  plaintiffs  agent, 
and  not  disqualified  to  testify  concerning  the 
contract  made  between  plaintiff  and  decedent,  in 
a  proceeding  to  recover  for  plaintiff's  services 
against  decedent's  estate. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {f  576-570;   Dec.  Dig.  i  141.* J 

3.  Appeal  and  Erbob   (|  1064*) -r  Instbdo- 
tions— Pbejudice. 

In  an  action  against  decedent's  estate  on  a 
contract  for  services,  the  court  charged  that 
the  action  was  based  on  "the"  contract,  express 
or  implied,  between  plaintiff  and  decedent,  and 
that,  under  the  law,  it  would  be  improper  to 
allow  plaintiff  to  testify  in  her  own  behalf,  the 
jury  bieing  instructed  that  they  should  not  al- 
low plaintiff's  inability  to  testify  to  militate 
aisainst  her  in  arriving  at  the  verdict.  Held 
that,  though  the  instruction  was  objectionable 
as  referring  to  "the"  contract  instead  of '  "a" 
contract,  the  objection  was  not  sufficiently  mis- 
leading to  be  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1064. •] 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  Martha  Grubbs  against  O.  P. 
Ray,  as  administrator  of  the  estate  of  Wil- 
liam C.  Recob.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Roy  W.  Rucker  (W.  W.  Rucker,  of  coun- 
tsel),  for  appellant.  John  D.  Taylor,  for  re- 
spondent. 

JOHNSON,  J.  This  suit  was  commenced 
iu  the  probate  court  of  Cliarlton  county  tu 
recover  a  demand  for  wages  against  the  es- 
tate of  William  C.  Recob,  deceased,  alleged 
to  have  been  earned  under  a  contract  of  em- 
ployment. A  trial  in  the  circuit  court,  to 
which  the  cause  was  appealed,  resulted  in  a 
verdict  and  Judgment  for  plaintiff  In  the 
sum  of  $1,000.  Defendant,  administrator, 
appealed  to  this  court. 

Plaintiff,  a  niece  of  William  C.  Recob,  be- 
came an  orphan  at  the  age  of  four  years, 
and  was  reared  In  the  home  of  Mr.  Recob  as 
a  member  of  his  family  until  she  attained 
her  majority  in  1896,  when  she  went  to  Kan- 
sas City  to  live  with  her  half-sister,  Daisy  D. 
Kodgers.  Being  Incompetent  to  testify  in  her 
own  behalf,  plaintiff  was  compelled  to  rely 
on  the  testimony  of  Mrs.  Rodgers  for  proof 
of  the  contract  of  employment  she  alleges 
was  made  between  ber  and  Mr.  Recob.  De- 
fendant objected  to  the  witness  on  the  groimd 
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that  sbe  was  tbe  agent  of  plalntUC  in  tbe 
transaction,  and  tberefore  incompetent.  Ttie 
objection  ■was  overruled,  and  tiie  witness  was 
permitted  to  give  testimony  to  tlie  effect 
that,  sliortly  after  plaintiff  became  a  member 
of  her  family,  she  received  a  letter  from  Mr. 
llecob  urging  her  to  have  plaintiff  return 
to  his  home.  Witness  showed  the  letter  to 
plaintiff,  and  then  answered,  asking  Mr. 
llecob  what  provision  he  would  make  for 
plaintiff  If  she  returned.  He  replied,  in  sub- 
stance, that  he  and  his  wife  were  old,  un- 
able to  do  their  work,  and  that,  if  plaintiff 
would  come  back  and  work  for  them,  be 
would  pay  her  well  for  her  services.  At  this 
time  Recob's  family  consisted  of  himself,  his 
wife,  and  his  sister-in-law,  who  was  blind. 
All  were  very  old  people  and  in  need  of  serv- 
ice, though  it  appears  that  Recob  and  his 
wife  were  vigorous  and  energetic  for  aged 
persons,  and  did  a  great  deal  of  the  work 
on  the  little  farm,  a  few  miles  from  Keytes- 
vilie,  on  which  they  lived,  and  which  appears 
to  have  comprised  the  substantial  whole  of 
their  property.  Plaintiff  accepted  the  offer, 
and  for  11  years  was  the  mainstay  of  the 
little  family.  She  did  most  of  the  housework, 
and  performed  outdoor  labors  usually  done  by 
farm  hands.  Sbe  was  a  faithful,  attentive, 
and  very  industrious  servant,  and  there  are 
other  witnesses  than  her  half-sister  who  tes- 
tify to  facts  and  circumstances  tending  to 
show  that  her  status  was  that  of  a  servant 
working  for  hire,  and  not  of  a  member  of  tbe 
family  gratuitonsly  serving  its  aged  mem- 
bers. The  death  of  Mrs.  Recob,  at  the  age  of 
88  .years,  preceded  that  of  her  husband. 
There  is  evidence  tending  to  show  that  after 
her  death  Mr.  Recob  became  afflicted  with 
a  species  of  climacteric  dementia,  which 
caused  him  to  conceive  so  strong  a  dislike 
for  plaintiff  that  she  was  forced  to  seek  an- 
other home.  A  sister  of  Recob  took  her 
place,  but  not  until  be  bad  executed  a  deed 
conveying  his  real  estate  to  a  trustee  for 
his  sister's  benefit.  A  few  months  later 
Recob  died.  An  administrator  of  his  estate 
was  appointed,  and  the  estate  was  appraised 
at  $77.  During  tbe  whole  period  of  her  serv- 
ice, plaintiff  received  no  wages,  and  '  was 
clothed  at  the  expense  of  bar  half-sister. 
The  first  point  argued  by  defendant  is  that 
"the  court  erred  In  permitting  witness  Mrs. 
Rogers  to  testify  on  behalf  of  plaintiff  for 
the  reason  that  she  was  plaintiff's  agent  in 
making  the  alleged  contract  detailed  In  tbe 
evidence,  and  tbe  other  party  to  said  con- 
tract, William  0.  Recob,  was  dead." 

[11  The  rule  Is  well  settled  that,  where 
one  party  to  tbe  contract  or  cause  of  action 
is  dead,  neither  the  other  party  nor  his  agent 
with  whom  the  contract  or  transaction  was 
had  is  a  competent  witness.  Edwards  v. 
Warner,  84  Mo.  App.,  loc.  clt  202;  Donnell 
Newspaper  Co.  t.  Jung,  81  Mo.  App.,  loc.  dt 


581;  Waltermar  v.  Scfanlck'a  Estate,  102  Mo. 
App.,  loc.  clt.  142,  76  S.  W.  1058;  Green  v. 
Dltsch,  143  Mo.,  loc.  clt  8,  44  S.  W.  799; 
Brewery  Co.  v.  Rohling,  133  Mo.  App.,  loc. 
clt  67,  112  S.  W.  767. 

[21  But  the  evidence  does  not  show  that 
plaintiff's  half-sister  was  her  agent  in  the 
transaction.  At  the  time  Recob  w^rote  Mrs. 
Rodgers  invoking  her  good  offices,  letters 
liad  been  exchanged  between  plaintiff  and  the 
Recobs,  and  It  is  fairly  Inferable  that  tbe 
appeal  to  the  balf-slster  was  not  made  until 
after  direct  efforts  bad  proved  unavailing. 
Of  course,  Mrs.  Rodgers  was  forced  to  admit 
on  cross-examination  that  in  advising  plain- 
tiff to  accept  the  offer  she  was  actuated  by 
the  desire  to  promote  plaintiff's  welfare,  but 
that  did  not  establish  an  agency  between  her 
and  plaintiff.  If  sbe  was  the  agent  of  either 
party,  she  w^s  tbe  agent  of  Recob,  for  be 
enlisted  her  services,  brought  her  into  the 
transaction  as  a  sort  of  mediator,  and  she 
did  only  what  he  requested  her  to  do.  The 
court  did  not  err  in  permitting  her  to  testify. 

[SI  Next  defendant  complains  of  the  fol- 
lowing instruction  given  at  the  request  of 
plaintiff:  "This  action  is  based  upon  tbe 
contract,  express  or  Implied,  between  tbe 
plaintiff  and  William  Recob,  now  deceased, 
and  under  the  law  it  would  be  Improper  to 
aUow  plaintiff  to  testify  in  her  own  behalf, 
and  you  are  instructed  that  you  should  not 
allow  plaintiff's  inabUity  to  testify  to  miU- 
tate  against  her  In  making  your  verdict." 
Tbe  Instruction  is  subject  to  the  criticism 
that  in  using  tbe  article  "tbe,"  Instead  of 
"a,"  In  referring  to  the  noun  "contract"  the 
court  assumed  as  proved  the  fact  that  a  con- 
tract of  employment  existed  between  plaintiff 
and  Mr.  Recob.  That  fact  offered  the  chief 
bone  of  contention  between  tbe  parties,  and 
'was  the  most  Important  issue  for  submission 
to  the  Jury. 

But  we  do  not  regard  the  error  as  preju- 
dicial, and  the  reason  for  this  view  is  that, 
taking  the  Instructions  glvea  at  the  Instance 
of  plaintiff  as  a  whole,  it  Is  Inconceivable 
tliat  a  reasonable  person  in  the  situation  of 
the  Jury  could  have  been  misled  Into  thinking 
the  court  Intended  to  Instruct  them  that  a 
contract  existed.  The  Instructions  whicb 
purport  to  cover  the  whole  case  clearly  and 
accurately  submit  the  question  of  contract 
or  no  contract  as  one  of  the  Indispensable 
elements  of  plaintiff's  cause  of  action.  The 
instructions  must  be  read  as  a  whole,  and 
we  must  assume  that  tbe  Jury  were  men  of 
ordinary  Intelligence.  If  they  were,  they 
could  not  fall  to  see  at  a  glance  that  tbe 
use  of  tbe  wrong  article  was  a  mere  clerical 
mistake.  The  evidence  of  plaintiff  was  sub- 
stantial enough  to  take  the  case  to  tbe  Jury, 
and,  finding  no  prejudicial  error  In  the  rec- 
ord, we  must  affirm  tbe  Judgment 

It  Is  80  ordered.    All  concur. 
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OHAPPEXiL  y.  BORAM  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Not.  20.  1911.) 

1.  Fbatjd  (S  13*)— Faisitt  and  Knowledge 
Thereof. 

Id  actions  for  deceit  in  sales  of  goods,  the 
knowledge  of  the  vendor  of  the  falsity  of  the 
representations,  or  his  recklessness  in  making 
statements  in  ignorance  of  the  truth,  is  essential 
to  liability. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  K  3-5;  Dec.  Dig.  {  13.*] 

2.  Action  (|  27*)— Nattjbe  of  Action. 

The  action  for  fraudulent  representations 
in  a  sale  is  grounded  in  tort,  while  one  for 
breach  of  warranty  is  baaed  on  contract. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  100-195;   Dec.  Dig.  S  27.*] 

3.  Sales  (8  251*)  —  Wabbanties  —  Misbepre- 
SBSTATiON — Knowledge  of  Selleh. 

The  seller's  lack  •  of  knowledge  as  to  the 
truth  of  the  matters  involved  in  a  warranty 
does  Dot  affect  his  liability. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  710;   Dec.  Dig.  {  251.*] 

Appeal  from  Circuit  Court,  SulliTan  Coun- 
ty; Fred  Lamb,  Judge. 

Action  by  Oscar  Chappell  against  W.  S. 
Boram  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

E.  F.  Nelson  and  J.  M.  Wattenbarger,  for 
appelant  John  W.  Bingham  and  John  W. 
Clapp,  for  respondents. 

JOHNSON,  J.  Plaintiff  bought  10  hogs  of 
defendants,  and,  claiming  they  were  affect- 
ed by  cholera  at  the  time  of  the  sale  and 
that  their  diseased  condition  was  latent  and 
not  open  to  ordinary  inspection,  seeks  In  his 
petition  to  recover  damages  from  defendants 
on  three  grounds,  each  of  which  is  made 
the  subject  of  a  separate  count.  In  the  first 
wunt  plaintiff  alleges  that  defendants,  know- 
ing the  hogs  were  diseased,  falsely  repre- 
sented them  to  be  sound.  In  the  second 
there  is  no  allegation  that  defendants  had 
knowledge  of  the  true  condition  of  the  hogs, 
and  the  canse  pleaded  is  founded  on  the  rep- 
resentation of  soimdness,  the  falsity  of  that 
representation,  and  plaintiff's  reliance  upon 
It  The  third  contains  no  allegation  of  false 
representation,  but  states  a  cause  of  action 
on  the  alleged  facts  that  the  hogs  had 'Chol- 
era, and  that  defendants  knew  of  their  con- 
dition, and  fraudulently  concealed  the  fact 
from  plaintiff.  Briefly  stated,  the  first  and 
third  connts  plead  causes  founded  on  fraud 
and  deceit,,  while  the  second  alleges  a  breach 
of  an  express  warranty.  The  trial  of  the 
issues  resulted  In  a  verdict  and  judgment  for 
defendants,  and  plaintiff  bronght  the  case 
here  by  appeal. 

It  satisfies  present  purposes  to  say  of  the 
evidence  introduced  by  plaintiff  that  it  pre- 
mits  two  hypotheses  of  fact,  either  of  which 


the  jury  would  bare  been  justified  in  ac- 
cepting: First,  that  the  hogs  had  cholera, 
and,  with  knowledge  of  the  fact,  defendants 
represented  them  to  be  sound,  and  that  plain- 
tiff relied  on  the  representation;  second, 
that  defendants  represented  the  hogs  to  be 
sound  without  knowledge  of  the  falsity  of 
such  representation,  and  that  plaintiff  re- 
lied on  the  representation  which  was  made 
by  defendants  with  the  intention  of  induc- 
ing plaintiff  to  rely  upon  it  The  evidence 
of  defendants  tended  to  show  that  the  hogs 
were  not  diseased  at  the  time  of  sale,  that 
no  representations  as  to  soundness  were 
made,  and  that  the  disease  which  manifested 
Itself  In  plaintiff's  pens  a  short  time  after 
he  placed  the  hogs  In  them  was  brought 
there  by  other  hogs  recently  bought  by  plain- 
tiff of  a  stranger  to  this  transaction. 

The  errors  assigned  by  plaintiff  relate  to 
the  rulings  of  the  trial  court  on  the  In- 
structions to  the  jury.  The  following  In- 
struction offered  by  plaintiff  was  refused: 
"The  court  instructs  the  jury  that  if  they  be- 
lieve from  evidence  that  plaintiff  purchased 
from  defendants  the  10  head  of  shoats  tes- 
tified to  in  evidence,  and  paid  defendants 
therefor,  and  that  said  shoats  were  delivered 
to  plaintiff  on  his  farm,  and  that  at  the 
time  of  such  sale  and  delivery  defendants, 
or  either  of  them,  represented  to  plaintiff 
that  said  shoats  were  sound  and  free  from 
disease,  and  that  said  shoats  were  at  that 
time  infected  with  a  latent,  dangerous,  and 
contagious  disease,  to  wit,  cholera,  and  that 
plaintiff  was  ignorant  of  that  fact,  and  re- 
lying on  the  representations,  if  the  jury  find 
such  representations  were  made,  purchased 
and  paid  for  said  hogs,  and  that  eight  of 
said  shoats  died  from  said  disease,  and 
that  said  disease  was  commimicated  by  said 
shoats  to  a  number  of  plaintiff's  hogs,  which 
defendants,  or  either  of  them,  knew  or  had 
good  reason  to  believe,  were  at  such  time 
kept  on  plaintiff's  farm,  and  that  said  bogs 
of  plaintiff  died  from  such  disease,  then  the 
jury  must  find  for  the  plaintiff  in  such  sum 
as  they  may  believe  from  the  evidence  be 
has  been  damaged,  not  exceeding,  however, 
the  sum  of  $350." 

Among  the  instructions  given  by  the  court 
at  the  request  of  defendants  was  the  fol- 
lowing: "The  court  Instructs  the  jury  that, 
before  you  can  find  for  the  plaintiff  in  this 
case,  you  must  find  and  believe  from  a  pre- 
ponderace  of  the  evidence  that  at  the  time 
of  the  sale  and  delivery  of  the  10  shoats  to 
plaintiff  the  defendants,  or  either  of  them, 
represented  the  hogs  to  be  free  from  disease 
and  in  good  condition,  and  that  plaintiff  re- 
lied upon  such  representations,  and  that  the 
hogs  were  not  In  fact  sound  and  free  from 
disease,  and  that  defendants,  or  either  of 
them,  knew  at  the  time  of  the  sale  and  de- 
livery that  the  "hogs  were  not  sound  and 
free  from  disease,  but  were  infected   with 
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cholera,  and,  nnless  you  so  find,  your  verdict 
must  be  for  the  defendants." 

[1]  An  analysis  of  these  rulings  discloses 
that  the  court  refused  to  submit  to  the  Jury 
the  hypothesis  of  the  liability  of  the  vendors 
to  respond  In  damages  for  a  breach  of  an 
express  warranty  of  soundness  vrlthout  Includ- 
ing therein  the  element  of  knowledge  on 
the  part  of  the  vendors  of  the  falsity  of  the 
representation  constituting  the  warranty.  So 
far  as  the  causes  pleaded  tn  the  first  and 
third  counts  are  concerned,  this  view  of  the 
law  of  the  case  is  not  subject  to  adverse 
criticism.  In  actions  for  false  and  fraudu- 
lent representations,  knowledge  of  the  ven- 
dor of  the  falsity  of  the  facta  represented  Is 
an  essential  element  of  the  cause  of  action. 
True  such  knowledge  will  be  Implied  as  a 
matter  of  law  from  representations  recklessly 
made  in  ignorance  of  the  truth.  Dunn  v. 
White,  63  Mo.  181;  Dulaney  v.  Rogers,  64 
Mo.  201;  Hamlin  v.  Abell,  120  Mo.  188,  25 
S.  W.  516.  But  the  very  essence  of  fraudu- 
lent deceit  is  the  guilty  knowledge  ot  the  de- 
ceiver, actually  or  constructively  possessed 
by  him. 

[2]  A  cause  of  action  for  breach  of  war- 
ranty Is  fundamentally  different  from  one 
for  fraud  and  deceit  The  latter  is  grounded 
in  tort  while  the  former  is  in  contract 

[3]  A  warranty  Is  a  contract,  and  no  con- 
tract can  exist  without  the  consent  of  the 
two  contracting  parties.  In  cases  such  as 
the  present  where  the  alleged  contract  of 
warranty  is  not  In  writing  but  consists  of 
oral  representations,  the  elements  essential 
to  the  contract  are,  first,  a  representa- 
tion of  a  material  fact  not  open  to  discov- 
ery by  ordinary  inspection,  made  by  the  ven- 
dor with  the  obvious  intention  of  inducing 
the  vendee  to  rely  upon  the  truth  of  the  rep- 
resentations; and,  second,  the  reliance  of 
the  vendee  on  the  representations.  The  rule 
thus  is  aptly  stated  in  the  old  case  of  Ed- 
wards V.  Marcy,  84  Mass.,  loc.  dt  489:  "It 
is  well  settled  that  neither  the  word  'war- 
rant' nor  any  precise  form  of  expression,  is 
necessary  to  create  an  express  warranty; 
but  it  may,  under  certain  circumstances,  re- 
sult from  any  afiBrmatlon  of  the  quality  or 
condition  of  personal  chattels  made  by  the 
vendor  at  the  time  of  the  sale.  A  bare  af- 
firmation, not  intended  by  the  vendor  to  have 
that  effect,  will  not  constitute  a  warranty; 
and  this  for  the  plain  reason  that  a  war- 
ranty in  its  nature  Is  a  contract,  and  no  con- 
tract or  agreement  can  be  made  or  entered 
into  without  the  consent  and  co-operation  of 
two  contracting  parties.  The  rule  of  law 
upon  this  subject  is  clearly  and  accurately 
stated  in  the  case  of  Osgood  v.  licwis,  2 
liar.  &  G.  (Md.)  495,  18  Am.  Dec.  317,  to  be 
that  any  affirmation  of  the  quality  or  con- 
dition of  the  thing  sold  made  by  the  seller  at 
the  time  of  the  sale  for  the  purpose  of  as- 
suring the  buyer  of  the  truth  of  the  fact  af- 
firmed and  inducing  him  to  make  the  pur- 


chase, if  BO  received  and 'relied  on  by  the 
purchaser,  is  an  express  warranty.  The 
same  principle,  and  with  the  like  qualifica- 
tions, la  recognized  and  asserted  in  substan- 
tially the  same  terms  by  WUde,  J.,  in  giv- 
ing the  opinion  of  the  court,  in  the  case  of 
Henshaw  t.  Robins,  9  Mete.  (Mass.)  83,  43 
Am.  Dec.  367.  To  prove  in  any  particular 
Instance  that  there  was  a  warranty  by  the 
vendor,  It  is  therefore  not  sufficient  to  show 
merely  that  at  the  time  of  the  sale  he  af- 
firmed in  clear  and  definite  language  a  fact 
relative  to  the  essential  qualities  or  condi- 
tion of  the  goods  or  thing  sold,  but  to  this 
there  must  be  superadded  proof  that  he  in- 
tended thereby  to  influence  the  mind  of  the 
purchaser  and  to  induce  him  to  buy,  and 
that  the  latter  did  buy  upon  the  faith  of, 
and  in  reliance  upon,  the  affirmation.  This 
Is  essential  to  show  that  there  was  in  fact  a 
contract  between  the  parties  upon  the  sub- 
ject" And  our  own  Supreme  Court  de- 
fined an  oral  warranty  in  the  following  lan- 
guage: "To  constitute  a  verbal  guaranty  or 
personal  undertaking,  it  is  not  necessary  that 
the  word  'guaranty'  should  be  used;  but 
it  is  sufficient  If,  in  view  of  all  the  circum- 
stances attending  the  transaction,  the  nec- 
essary ingredients  to  constitute  such  a  guar- 
anty, namely,  the  intention  of  the  one  party 
that  his  affirmations  should  operate  as  an 
inducement  to  the  other  party  to  buy  or  re- 
ceive the  thing,  and  the  acceptance  of,  and 
reliance  upon  such  inducement  by  the  latter 
be  shown  to  exist"  Barker  v.  Scudder,  56 
Mo.,  loc.  dt  275.  Where  the  vendee  has  pru- 
dently protected  himself  by  an  express  war- 
ranty, either  in  writing  or  orally,  the  state 
of  the  warrantor's  knowledge  or  want  of 
knowledge  Is  not  an  ingredient  of  the  con- 
tract. The  obligation  he  assumes  is  that  the 
asserted  state  of  facts  relating  to  the  sub- 
ject of  the  sale  actually  exists,  and  that  It 
it  should  prove  nonexistent,  he  will  be  liable 
to  the  vendee  for  the  consequences^  His 
possible  innocent  ignorance  of  the  true  state 
of  facta  is  one  of  the  very  contingencies 
against  which  the  contract  of  warranty  is 
designed  to  protect  the  vendee,  and  to  hold, 
as  did  the  trial  Judge,  that  culpable  knowl- 
edge of  the  vendor  is  an  indispensable  ele- 
ment of  a  cause  for  breach  of  warranty, 
would  be  to  say,  in  effect,  that  a  vendee 
could  not  secure  himself  against  the  inno- 
cent mistakes  of  the  vendor  even  by  contract, 
but  must  bear  the  risks  of  latent  unknown 
defects  in  the  subject  of  the  sale. 

Since,  as  we  have  said,  the  evidence  of 
plaintiff  tends  to  show  the  existence  of  an 
express  contract  of  warranty  and  a  breach 
thereof  and  the  petition  pleads  a  cause 
founded  on  a  breach  of  warranty.  It  follows 
from  the  views  expressed  that  the  court 
erred  in  its  rulings  on  the  instructions  un- 
der review.  On  account  of  this  error,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed.   All  concur. 
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ADAMS  et  aL  r.  AMERICAN  PATRICXDS. 

(Kansas  (Xty  Cooit  of  Appeals.     Minouii. 
Not.  20,  1911.) 

lKsr«ANCB   (I    665*) — MuTUAi-   Benefit   Tk- 

8UKAKCE— AonONB  —  SUWICIENOT    OF     EVI- 

In  an  action  upon  a  fraternal  benefit  pol- 
icy, evidence  held  to  show  that  insured  falsely 
Kpresented  in  his  api^cation  that  he  was  in 
mod  health,  and  did  not  liave  tuberculosis,  and 
bad  not  consulted  a  physician  since  cluidhood. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  665.*] 

Appeal  from  Clrcait  Court,  Randolph  Coun- 
ty; A.  B.  Waller,  Judge. 

Action  by  Stella  Adams  and  another  against 
the  American  Patriots.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    VieveteeA. 

Willard  P.  Cave,  for  appellant  M.  J.  Lilly, 
for  respondents. 


ELLISON,  J.  The  plaintiffs  are  brother 
and  sister  of  David  A.  Crews,  deceased.  On 
the  4th  day  of  June,  1907,  Crews  took  out  a 
benefit  certificate  of  insurance  on  bis  life, 
with  plaintiffs  as  beneficiaries,  In  the  Su- 
preme Order  of  Married  Men's  League  of 
America,  and  afterwards  this  Insurance  was 
talcen  orer  and  reinsured  by  defendant 
Crews  died  In  the  following  December,  and 
this  action  was  instituted  to  recover  the  in- 
sorance.  The  judgment  was  for  plaintiffs  in 
the  trial  court 

Deceased's  application  was  made  on  the 
21st  day  of  May,  1907,  and  contained  war- 
ranties that  he  was  In  sound  health,  that  he 
did  not  have  tuberculosis  In  any  form,  that 
he  did  not  have  a  cough,  that  he  had  not  been 
treated  for  illness,  and  that  he  had  not  con- 
snlted  a  physician  since  childhood.  It  is  con- 
ceded by  plaintiffs  that  false  representations 
in  procuring  the  certificate  avoid  the  policy. 
We  find  the  evidence  shows  without  contra- 
diction that  within  a  few  days  after  the  de- 
ceased made  his  application,  be  consulted 
physicians,  who  found  him  afflicted  with  tu- 
Iwrculosls;  and  there  is  no  substantial  evi- 
dence contradicting  tjiat  introduced  by  de- 
foidant  that  he  was  a  sicli  man  before  he 
mode  his  application,  and  had  quit  worlc  on 
that  account  and  that  he  died  the  December 
following  of  consumption,  in  Arizona,  whith- 
er he  had  gone  for  his  health.  But,  aside 
from  this.  It  was  conclusively  shown  that  his 
r^reseitatlons  that  be  had  not  consulted  a 
physician  since  childhood,  and  that  be  was 
in  good  health,  were  false,  for  on  the  day 
preceding  this  he  wrote  the  following  letter: 
••Qark,  Mo.  Station,  May  20, 1907.  Mr.  H,  D. 
Teed,  Supt  Tel.,  St  Louis— Dear  Sir:  After 
fiiiug  my  application  with  your  office,  I  was 
compelled  to  come  home  on  account  of  not 
tielng  able  to  work.  The  doctors  advise  me 
to  take  a  continued  rest    I  will  write  you  or 


call  on  you  when  I  am  ready  to  resume  work. 
Yours  truly,  D.  A.  Crews." 

There  was  much  other  evidence  and  many 
circumstances  in  the  case  which  should  have 
caused  a  verdict  for  defendant.  But  assum- 
ing that  there  was  sufficient  of  contradictory 
character  to  such  other  evidence  to  make  an 
issue  of  fact  as  to  the  matters  thus  disclosed, 
we  find  that  on  account  of  the  evidence  we 
have  specified,  there  was  no  ground  to  Justify 
the  court  In  Its  refusal  of  a  peremptory  In- 
struction to  find  for  the  defendant  Deceas- 
ed's brother  was  Insured  in  a  similar  way  In 
another  fraternal  association.  He,  too,  died, 
as  contended  by  defendant  from  consump- 
tion. These  plaintiffs  and  this  deceased  were 
the  beneficiaries,  and  brought  their  action  on 
the  certificate.  They  recovered  in  the  trial 
court  The  case  was  appealed  to  this  court 
(Adams  v.  Modern  Woodmen  of  America,  145 
Mo.  App.  207, 130  S.  W.  113),  where  we,  with 
expressed  misgiving  as  to  the  Justice  of  the 
verdict  affirmed  the  Judgment  But  that 
case,  barely  escaping  reversal  as  it  did,  can- 
not aid  plaintiffs  here,  where  the  evidence 
against  a  right  of  recovery  Is  too  conclusive  to 
question. 

The  Judgment  is  reversed.    All  concur. 


WARB  V.  DUNLAP  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  20, 1911.) 

1.  Landjcobd  and  Tenant  (g  152*)— Lease— 

AOBEEMENT    TO    REPAIB— NECESSITT   OF   NO- 
TICE. 

Ordinarily,  notice  to  repair  is  not  neces- 
sary where  a  landlord  has  actual  knowledge 
that  the  repairs  are  needed,  so  that,  where  a 
lease  provides  for  repairs  for  a  condition  exist- 
ing at  the  time  of  malting  the  contract  to  l>e 
made  by  the  landlord,  further  notice  or  demand 
is  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent   Dig.   H  538-557;    Dec.   Dig.   $ 

2.  Landlobd  and  Tenant  (|  132»)— Lease— 
aokekment  to  repair— necessity  of  no- 
TICE. 

Where  the  landlord  does  make  certain  re- 
pairs under  a  lease  calling  for  repairs  which 
the  tenant  does  not  consider  sufficient  to  satis- 
fy the  terms  of  the  contract,  the  tenant  must 
notify  the  landlord  to  that  effect  during  the  term 
of  the  lease  in  order  to  provide  an  opportunity 
to  make  such  further  repairs  as  are  required. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {§  638-557;    Dec.  Dig.  § 

3.  liANDLOKD  AND  TENANT  (|  152*)— LEASE— 
AaSEKlCENT  TO  REPAIB— NeCESSITT  OF  NO- 
TICE. 

Where  the  terms  of  a  lease  specified  that 
the  landlord  was  to  put  the  premises  in  "good 
repair,"  and  the  tenant  did  not  object  to  the 
repairs  made  during  the  term,  the  presumption 
will  obtain  that  he  was  satisfied  with  such  as 
were  made. 

[Eid.  Note. — For  other  cases,  see  Landlord  and 
Tenant   Cent   Dig.   §8  338-557;    Dec.   Dig.   { 
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4.  Landlord  and  Tenant  (J  28*)— Lease— 
Refbesentations  Inducing — Wabrantt. 

A  representation  inducing  a  lease,  that  land 
was  good  farming  land  and  would  produce  a 
good  crop  if  properly  cultivated,  is  not  a  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  $§  82-84;   Dec.  Dig.  §  28.*] 

5.  Landlord  and  Tenant  (§  48*)— Represen- 
tations Inodcing — Liability  fob  Breacr. 

Where  a  representation  as  to  the  ability 
to  raise  crops  on  certain  land  was  made  by  a 
landlord  to  induce  a  lease,  and  a  failure  to  pro- 
duce crops  thereon  is  caused  by  excessive  and 
unusual  rains,  it  is  reasonable  to  presume  that 
the  parties  contemplated  that  a  good  crop  would 
not  be  produced  under  such  conditions,  and  a 
tenant  would  have  no  right  to  recover  on  the 
ground  of  the  falsity  of  the  representation. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  U4-U6;  Dec.  Dig.  §  48.*] 

Appeal  from  Circuit  Court,  Linn  County; 
John  P.  Butler,  Judge. 

Action  by  Amanda  E.  Ware  against  Oscar 
Dunlap  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 


A.    W.    Mullins,    for    appellants. 
Fields,  for  respondent. 


B.    B. 


BROADDUS,  P.  J.  This  Is  a  suit  on  a 
promissory  note  given  for  rent  of  a  farm. 
The  plaintiff  leased  to  defendant  Dunlap  160 
acres  of  land  in  Livingston  county,  for  the 
term  of  one  year,  commencing  March  1, 1909, 
at  a  rental  of  $3  per  acre,  or  $480  for  the 
term.  For  payment  of  the  rent  the  def«id- 
ant  Dunlap,  witii  defendant  Cotter,  executed 
to  plaintiff  promissory  notes  as  follows: 
One  note  for  $100  to  be  paid  February  25, 
1909;  one  note  for  $100  to  be  paid  Decem- 
ber 1,  1909;  and  one  for  $280  to  be  paid 
January  1,  1910.  All  were  dated  February 
16,  1909.  On  the  same  day  plaintiff  exe- 
cuted a  vifritten  lease  to  defendant  Dunlap. 
The  lease  provided  that  plaintiff  should  put 
the  dwelling  house  on  the  premises  in  good 
repair,  put  a  new  roof  on  the  henhouse, 
put  the  outside  fences  in  good  repair,  and 
repair  the  garden  fence.  Defendants  paid 
the  first  two  notes,  but  refused  to  pay  the 
one  in  suit.  The  defendants  in  their  an- 
swer pleaded  failure  of  consideration  as  to 
the  note  sued  on,  and,  for  further  defense 
and  counterclaim,  alleged  that  plaintiff  neg- 
lected and  failed  to  make  the  repairs  speci- 
fied in  the  lease  she  agreed  to  make  in  each 
and  all  of  them  to  the  damage  of  defendant 
Dunlap;  that  plaintiff  did  not  give  Dunlap 
possession  of  the  leased  premises  until  April 
15,  1909,  to  his  damage;  that,  to  Induce  de- 
fendant Dunlap  to  contract  with  plaintiff  for 
the  lease  of  said  farm,  she  falsely  and  fraud- 
ulently repre,saited  to  him  that  about  65 
acres  of  said  land  situated  on  Honey  cre^ 
bottom  was  good  farming  land  and  would  al- 
ways produce  good  crops  if  properly  culti- 
vated; that  he  relied  on  said  representations 
as  true,  but  that  as  to  said  65  acres  said  rep- 


resentations as  to  the  quality  and  condltton 
thereof  were  wholly  false  and  said  part  of 
said  farm  could  not  be  cultivated,  because  It 
was  too  wet  and  miry;  that  by  reason  there- 
of the  same  was  entirely  valueless  to  said 
Dunlap;  and  that  he  derived  no  benefit 
therefrom,  to  his  Injury  and  damage. 

The  plaintiff  replied  denying  the  allega- 
tions of  the  answer  and  that  Dunlap  waived 
the  provisions  in  the  lease  as  to  covering  the 
henhouse.  The  defendants  introduced  evi- 
dence tending  to  support  all  the  allegations 
of  their  answer.  Plaintiff  Introduced  evi- 
dence folding  to  support  the  allegations  of 
her  reply,  and  that  she  r^aired  the  house 
but  made  little  or  no  r^airs  on  the  fencing, 
but  claimed  that  it  was  In  good  repair.  She 
Introduced  evidence  tending  to  show  that  35 
acres  of  the  bottom  land  never  overflowed 
and  that  she  told  defendant  Dunlap  that  the 
other  overflowed  during  high  water;  that 
the  land  was  very  wet  at  the  time  defend- 
ants were  at  the  place;  that  the  outside  fenc- 
ing was  as  good  as  ordinary  in  the  neighbor- 
hood; and  that  Dunlap  did  not  complain  at 
any  time  during  the  term  of  the  lease  about 
the  condition  of  any  of  the  fencing  or  of  the 
condition  of  any  of  the  buildings. 

The  court  gave  all  the  instructions  asked 
for  by  defendants  except  the  one  numbered 
6,  which  the  court  modified.  It  reads  as  fol- 
lows :'  "If  the  Jury  believe  and  find  from  the 
evidence  that,  as  an  inducement  for  said  de- 
fendant Dunlap  to  enter  Into  said  contract  of 
lease  with  plaintiff,  she  represented  to  him 
that  about  65  acres  of  the  said  land  and 
farm  situated  on  Honey  creek  bottom  was 
good  farming  land  and  would  always  produce 
good  crops,  if  properly  cultivated,  and  that 
in  entering  Into  said  lease  the  defendant 
Dunlap  relied  on  said  representation  as  true, 
and  was  thereby  induced  to  and  did  enter  In- 
to said  contract  of  lease;  and  if  the  Jury  fur- 
ther believe  from  the  evidence  that  said  rep- 
resentation as  to  the  quality  and  condition 
of  said  land  was  false,  and  that  said  defend- 
ant Dunlap  could  not  plow  or  cultivate  said 
65  acres  of  land  during  the  farming  season 
of  said  term  of  lease,  because  said  land  was 
too  wet  and  miry  to  permit  him  to  do  so,  and 
that  said  land  was  unfit  for  cultivation,  and 
that  said  defendant  Dunlap  derived  no  bene- 
fit whatever  from  said  land-^then  the  Jury 
should  find  for  the  said  defendant  a  reason- 
able amount  for  the  damage  sustained  by 
him  by  reason  of  said  65  acres  of  land  not 
being  of  the  quality  and  kind  as  represented 
by  plaintiff,  not  exceeding  the  sum  of  $195." 
The  modification  consisted  in  striking  out  the 
words,  "during  the  farming  season  of  said 
lease,"  and  the  words,  "said  land  was  too 
wet  and  miry  to  permit  him  to  do  so,"  and 
by  adding  at  the  bottom,  "unless  you  further 
find  that  said  land  was  rendered  unflt  for 
cultivation  by  reason  of  excessive  rains  and 
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floods  during  the  year  1909."     The  court's 
theory,  as  Bhown  by  the  Instructions  given 
for  plaintiff,   was:    That  defendant  Dunlap 
could  not  recover  for  failure  of  plaintiff  to 
make  repairs  unless  be  demanded  during  the 
tenn  of  the  lease  that  she  make  such  re- 
pairs; and  that  with  respect  to  the  bottom 
land  as  to  plaintlfTs  representations  as  to  Its 
quality  and  productiveness  of  crops,  if  there 
were  excessive  rains   and  high  water  that 
year  that  flooded  the  bottom  that  would  have 
destroyed  any    crop   that  might  have  been 
growing  thereon,  defendant  Dunlap  was  not 
entitled  to  recover  on  that  claim.    The  court 
also  Instructed  the  jury  that,  If  Dunlap  wais 
dissatisfied  with  the  state  of  repair  In  which 
plaintiff  placed  any  of  the  fences  or  build- 
ings mentioned  in  the  lease,  he  could  not  sit 
idly  by  nntll  after  Its  expiration  and  then 
for  the  first  time  make  known  to  plaintiff 
bis  d!8satl.<;factlon  with  the  same,  but  that 
it  devolved  on  htm  to  demand  of  the  plalntln: 
that  she  put  the  same  In  better  repair  during 
the  term  of  the  lease.     Plaintiff  recovered 
Jodgment  In  the  sum  of  $180,  from  which  de- 
faidants  appealed.     As  the  plaintiff  under- 
took and  did  make  certain  repairs  of  the 
buildings  and  small  repairs  on  the  fencing 
which  she  claimed  were  In  good  condition, 
the  court's  theory,  as  shown  by  Its  Instruc- 
tion to    the   jury,    was    defendant   Dunlap 
shonld  have  made  known  his  dissatisfaction 
during  the  term  of  the  lease  and  demanded 
better  repairs. 

[1]  We  are  of  the  opinion  that  ordinarily 
notice  to  repair  Is  not  necessary  where  the 
landlord  has  actual  knowledge  that  the  re- 
pairs are  needed.  And  this  must  be  so 
where  the  contract  provides  for  repairs  for 
a  condition  existing  at  the  time  of  making 
the  contract  which  expressly  requires  certain 
ropairs  be  made  by  the  landlord.  Schenk  v. 
Forrester,  102  Mo.  App.  124,  77  8.  W.  332; 
Riley  V.  Pettis  County,  96  Mo.  318,  9  S.  W. 
906:  UnderhiU  on  Landlord  and  Tenant,  vol. 
2.  pp.  860,  861. 

[2]  Plaintiff  undertook  to  put  the  buildings 
In  good  repair,  but  made  but  little  repairs  on 
the  fencing.  We  are  of  the  opinion  that  not- 
withstanding under  the  terms  of  the  lease 
providing  for  certain  repairs  of  the  buildings, 
and  that  certain  fences  be  repaired,  and  that 
it  was  Incumbent  on  plaintiff  to  make  such 
repairs  without  notice  or  demand  from  de- 
fendant Dunlap,  yet,  if  plaintiff  did  make 
certain  repairs,  and  they  were  not  complete 
and  to  the  satisfaction  of  defendant,  he 
Bbonld  have  so  notified  plaintiff  during  the 
tenn  of  the  lease  and  have  given  her  an  op- 
portunity to  make  such  further  repairs  as 
were  necessary  to  comply  with  the  contract 
[3]  The  obligation  of  plaintiff  was  to  put 
Qie  bnlldings  and  foices  In  good  repair.  The 
term  "good  repair"  Is  not  specific.  There 
might  have  been  a  difference  of  ophilon  be- 


tween plaintiff  and  defendant  as  to  whether 
plaintiff  had  made  good  repairs;  but,  if  the 
defendant  occupied  the  premises  until  the  ex- 
piration of  his  lease  without  making  any 
complaint,  the  presumption  ought  to  obtain 
that  he  was  satisfied  with  such  as  had  been 
made,  or,  In  other  words,  that  be  acquiesced 
in  those  that  had  been  made;  but  Instead  he 
remained  silent,  paid  two  of  his  notes,  but 
finally  refuses  to  pay  the  other  for  the  rea- 
sons assigned  In  his  answer. 

[4,  S]  The  court  was  Justified  in  modifying 
defendant's  sixth  Instruction.  The  represen- 
tation tliat  the  land  would  produce  a  good 
crop  If  properly  cultivated  was  not  In  the 
nature  of  a  warranty.  If  It  was,  however,  a 
representation  made  for  the  purpose  of  in- 
ducing the  defendant  Dunlap  to  enter  into 
the  written  lease  and  was  relied  upon  by 
him,  and  the  plaintiff  knowing  the  repre- 
sentation to  be  untrue,  the  defendant  would 
be  entitled  to  recover.  Therefore,  if  under 
ordinary  conditions,  good  and  bad,  the  land 
would  not  produce  a  good  crop,  the  defendant 
made  out  his  case.  But  if  the  condition  of 
the  land  for  the  year  covered  by  the  lease 
was  not  its  usual  and  ordinary  condition,  but 
one  that  was  caused  by  unusual  rains,  it 
should  not  be  said  that  the  representations 
were  false,  for  it  is  reasonable  to  assume 
that  the  parties  did  not  contemplate  that  the 
land  would  produce  a  good  crop  If  the  rains 
were  so  unusual  and  excessive  that  no  crop 
could  be  planted  and  cultivated  during  the 
cropping  season.  This  was  the  view  the 
court  took  of  the  question  and  modified  th» 
Instruction  accordingly.  If  the  representa 
tions  could  be  construed  as  a  warranty,  the 
vis  major  or  excessive  and  unusual  rains 
would  be  no  defense  to  defendants'  claim  for 
damages  for  a  breach  of  such  warranty,  at. 
in  such  cases  a  party  must  expressly  excusi.- 
himself  from  such  a  visitation  by  having  It 
inserted  In  his  contract.  But  as  we  hav«« 
said  there  was  no  warranty,  the  representa- 
tions did  not  apply  to  a  season  such  as  hab 
been  described. 

,  Other  objections  made  to  the  action  of 
the  court  In  the  trial  of  the  case  we  do  not 
think  of  suflBcIent  Importance  for  comment. 
We  believe  defendant  had  a  fair  trial,  and 
that  the  Judgment  Is  for  the  right  party. 
Afllrmed.   All  concur. 


GIBSON  V.  BALL. 

(Kansas  Oity  Court  of  Appeals.     Missouri, 

Nov.  20,  1911.) 

1.  JusTicTES  OP  TitE  Peace  (|  174*)— Original 
Statement— Amendment. 

Where  plaintiff's  original  statement  in  re- 
plevin before  a  justice  of  the  peace  described 
the  property  sued  for  as  "six  turkeys,"  and  the 
constable  returned  that  he  could  not  serve  the 
writ  because  he  could  not  identify  the  turkeys, 
it  was  proper  on  appeal  to  the  circuit  court  to 
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amend  the  description  so  as  to  read  "six  large 
early  bronze  turkeys,  there  being  one  hen.  14 
pounds,  and  five  gobblers,  16  pound  each." 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  665-693 ;  Dec.  Dig.  { 
174.*] 

2.  Replevin    (8    54*)  —  Wbit  —  Ekecution— 
Failubb  to   Seize  Pbopebtt— Effect. 

Under  Rev.  St.  1909,  {  7775,  providing 
that  when  plaintiff  in  replevin  does  not  asic  for 
the  possession  of  the  property  pending  suit  or 
fails  to  file  the  bond  required  of  him,  or  when 
the  property  claimed  has  not  been  talien  from 
the  possession  of  the  defendant,  the  cause  shall 
proceed  the  same  as  if  the  same  had  been  taken 
by  the  officer,  the  fact  that  the  constable  in 
replevin  did  not  seize  the  property  in  executing 
the  writ  did  not  affect  the  court's  jurisdiction 
of  the  action. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Dec.  Dig.  §  54.*] 

3.  Replevin  (§  70*)— REQUisn-ES  of  Action- 
Possession. 

In  replevin,  the  burden  is  on  plaintiff  to 
prove  that  defendant  had  possession  of  the 
property  at  the  institution  of  the  suit. 

[Ed.  Note. — FVir  other  cases,  see  Replevin, 
Cent.  Dig.  §§  280-284;   Dec.  Dig.  §  70.*] 

Error  to  Circuit  Court,  Dekalb  County;  A. 
D.  Bumes,  Judge. 

Replevin  by  Clara  E.  Gibson  against  Jeffer- 
son Ball.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

J.  W.  Sullinger  and  A.  D.  Hewitt,  for  plain- 
tiff In  error.  Edward  G.  Robison,  for  defend- 
ant in  error. 

ELLISON,  J.  Plaintiff  claimed  the  right 
to  the  possession  of  six  turkeys  in  defend- 
ant's possession,  and  brought  an  action  in 
replevin  for  them  before  a  Justice  of  the 
peace.  On  appeal  to  the  circuit  court  she  ob- 
tained judgment  for  them. 

[1]  In  the  original  statement  the  plaintiff 
described  the  turkeys  simply  as  "six  turkeys," 
and  the  constable  in  making  return  of  service 
of  the  writ  on  defendant  stated  be  could  not 
take  any  turkeys  for  the  reason  that  he  could 
not  identify  them.  On  appeal  to  the  circuit 
court  the  statement  was  amended  so  as  to 
read  "six  large  early  bronze  turkeys,  there 
being  one  hen,  14  pounds,  and  five  gobblers, 
16  pound  each."  It  Is  difficult  to  find  any 
reasonable  ground  upon  which  this  appeal 
can  be  based.  The  amendment  In  the  descrip- 
tion was  clearly  proper.  Dowdy  v.  Wamble, 
110  Mo.  280,  19  S.  W.  489;  Patchen  v.  Dur- 
rett,  116  Mo.  App.  437,  92  S.  W.  721;  Brew- 
ing Co.  V.  Ehlhardt,  139  Mo.  App.  129,  120 
S.  W.  1193;  Sawyer  ▼.  Burris,  141  Mo.  App. 
108,  121  S.  W.  321,  In  Short  v.  Morrison,  149 
Mo.  App.  372,  130  S.  W.  78,  Judge  Gray  said 
that:  "The  statement  before  the  justice  did 
not  state  that  the  property  was  wrongfully  de- 
tained in  Stoddard  county,  or  that  it  bad  not 
been  seized  under  any  process,  execution,  ot 
attachment  against  the  property  of  the  plain- 
tiffs, and  for  this  reason  the  defendant  claim- 
ed that  the  justice  was  without  jurisdiction, 
and  that  the  statement  was  not  susceptible  of 


amendment.  In  Gist  t.  Loring,  60  Mo.  487, 
and  Madkins  t.  Trice,  65  Mo.  656,  the  Su- 
preme Court  80  held;  but,  after  the  amend- 
ment of  the  statute  relating  to  amendments 
of  complaints  in  actions  commenced  before  a 
Justice  of  the  peace,  our  Supreme  Court  re- 
pudiated the  doctrine  announced  in  the  pre- 
vious cases." 

[2]  The  fact  that  the  constable  did  not 
seize  the  property  in  executing  the  writ  did 
not  affect  the  court's  Jurisdiction  of  the  ac- 
tion. The  statute  (section  7775,  R.  S.  190O) 
especially  recognizes  that  the  property  way 
not  be  taken  from  the  defendant's  possession 
and  yet  the  action  be  prosecuted.  "When  the 
plaintiff  does  not  ask  for  the  possession  ot 
the  property  pending  suit,  or  fails  to  file  bond 
required  of  him,  or  when  the  property  claim- 
ed has  not  been  takm  from  the  possession 
of  the  defendant,  the  cause  shall  proceed  the 
same  as  if  the  same  had  been  taken  by  the 
officer.    •    •    •" 

[3]  It  is  necessary  that  a  plaintiff  in  re- 
plevin should  prove  that  the  defendant  iiad 
possession  of  the  property  at  the  institution 
of  the  suit,  and  that  is  what  was  decide  in 
Clark  ▼.  Sublette,  117  Mo.  App.  519,  04  S.  W. 
733.  It  was  not  said  in  that  case,  as  seems  to 
be  supposed,  that  if  the  property  was  not 
seized  there  would  not  be  jurisdiction  of  the 
action. 

The  objections  to  the  verdict  are  wholly 
unsubstantial. 

The  judgment  of  the  trial  court  is  affirmed. 
All  concur. 


BLAKE  ▼.  ST.  JOSEPH  &  G.  I.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  20,  1911.) 

1.  Master  and  Seevaht  (§  264*)- Ikjubt  to 

SeEVAHT— ISSITES  AND  PROOF. 

In  an  action  for  injuries  to  a  servant, 
plaintiff  must  be  held  to  his  specification  of 
negligence,  and  may  not  recover  on  an  hypoth- 
esis, other  than  that  stated  in  bis  petition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f§  861-876;  Dec.  Dig.  } 
204.*] 

2.  Master  and  Servant  (S  264*)- Injxtries 
TO  Servant  —  Railroads  —  Defective  Cab 
Door— Issues  and  Proof. 

In  an  action  for  injuries  to  a  brakeman  by 
a  car  door  falling  on  him  as  he  attempted  to 
open  it,  evidence  held  to  warrant  a  recovery 
on  the  theory  of  negligence  pleaded,  that  de- 
fendant permitted  a  wooden  strip  on  top  of  the 
door,  and  just  below  tlie  sliding  rail,  by  which 
the  door  was  kept  on  the  traclt,  to  be  missing, 
so  that  when  plaintiff  attempted  to  open  the 
door  the  hooks  were  lifted  from  the  rail,  and 
the  door  was  caused  to  fall. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  264.*] 

3.  Master  and  Servant  (8  124*) — Injubt  to 
Servant— Railroads— Inspection. 

Failure  of  a  railroad  company  to  provide 
for  the  inspection  of  cars  at  reasonable  inter- 
vals, and  failure  of  the  inspectora  to  do  their 
work   properly,   constitutes   a  breach   of  duty 
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owing  by  the  railroad  company  to  its  serranta, 
for  which  it  may  be  held  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  |i  235-242;    Dec.  Dig.  { 

124.'] 

Appeal  from  Circuit  Cotirt,  Bachanan 
Connty ;  W.  K.  Amlck,  Judge. 

Action  by  Patrick  H.  Blake  against  the  St 
Joseph  &  Grand  Island  Railway  Company. 
Jndgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Brown  ft  Eastln,  for  appellant  Mytton 
&  Parkinson,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  brakeman  In  the 
service  of  defendant,  was  Injured  while  in 
the  discharge  of  the  duties  of  his  employ- 
ment, and  claims  In  his  petition  tbat  his  in- 
Jnries  were  caused  by  negligence  of  defend- 
ant The  defenses  Interposed  In  the  answer 
are  a  general  traverse  and  pleas  of  assumed 
risk  and  contributory  negligence.  The  cause 
Is  here  on  the  appeal  of  defendant  from  a 
Jadgment  of  $500,  recovered  by  plaintiff,  and 
the  sole  contention  of  counsel  for  defend- 
ant is  that  the  cause  of  action  pleaded  in 
the  petition  finds  no  substantial  support  In 
the  evidence. 

Plaintlfl  was  injured  during  the  night  of 
January  1,  1907,  at  the  station  of  Nassau  on 
defendant's  line  between  St.  Joseph  and 
Kansas  City.  The  freight  train  on  which  be 
was  a  brakeman  had  stopped  at  this  station, 
and,  for  purposes  connected  with  the  stop, 
it  became  necessary  for  plaintlfl  to  open  the 
door  on  the  east  side  of  one  of  the  freight 
cars  loaded  with  merchandise.  This  car, 
nombered  190,  owned  by  defendant,  was  a 
box  car  that  had  been  in  service  a  long 
time.  Its  side  doors,  of  the  usual  type,  were 
suspended  by  Iron  hooks  from  a  horizontal 
iron  rail  affixed  to  the  side  of  the  car  Just 
onder  the  roof.  The  bottom  of  the  door 
was  set  In  a  groove,  and  the  door  was  opened 
and  closed  by  sliding  It  back  and  forth 
along  the  carrier  rail.  This  rail  was  set  far 
eaongh  from  the  side  of  the  car  to  admit  the 
free  ends  of  the  door  hooks  and  to  permit 
of  their  passage  along  the  rail,  and  the  ends 
of  the  hooks  overlapped  the  top  of  the  rail 
cm  the  Inside  a  space  of  a  half  Inch  or  more. 
The  space  between  the  bottom  of  the  rail 
and  the  top  of  the  door  was  Intended  to  be 
a  little  less  than  a  half  inch,  to  prevent  the 
ends  of  the  hooks  from  Jumping  over  the 
rail  wlien  the  door  was  being  opened  or  dos- 
ed. The  boards  of  the  car  door  were  placed 
vertically,  as  were  those  of  the  body  of 
tlie  car;  and  It  is  the  contention  of  plaintiff 
that  the  top  end  of  the  boards  of  the  door 
in  controversy  had  been  capped  with  a  hor- 
izontal wooden  strip,  the  top  line  of  which 
iras  less  than  half  an  inch  below  the  carrier 
rail,  and  that  as  long  as  this  strip  remained 
in  place  It  was  Impossible  for  the  hooks  to 
jump  the  rail  while  the  door  was  being  open- 


ed or  closed.  Plaintiff's  injury  was  occasion- 
ed by  the  hooks  Jumping  the  rail,  while  he 
was  opening  the  door,  and  thereby  causing 
the  door  to  fall  upon  him.  Immediately  aft- 
er the  mishap,  plaintiff  examined  the  door, 
and  found  the  wooden  strip  missing.  The 
tops  of  the  vertical  boards  were  decayed, 
and  showed  tbat  the  nails  used  to  hold  the 
strip  in  position  had  pulled  out.  The  absence 
of  the  strip  had  widened  the  distance  be- 
tween the  top  of  the  door  and  the  carrier 
rail,  so  that  it  exceeded  the  space  the  hooks 
overlapped  the  rail,  with  the  result  that 
the  force  exerted  by  plaintiff  In  attempting 
to  slide  the  door  raised  the  ends  of  the  hooks 
above  the  top  of  the  carrier  rail,  and  caused 
the  top  of  the  door  to  fall  outwardly  from 
the  car.  The  facts  we  have  stated  are  col- 
lected from  evidence  of  plaintiff,  and  the 
cause  of  action  pleaded  in  the  petition  Is 
founded  on  the  alleged  negligence  of  de- 
fendant in  using  a  car  door  that  had  be- 
come defective  on  account  of  the  loss  of  the 
top  strip. 

[1,2]  Counsel  for  defendant  are  right  in 
their  Insistence  that  plaintiff  must  be  held 
to  his  specification  of  negligence,  and  that 
in  this  action  he  can  recover  on  no  other 
hypothesis  than  that  of  his  petition ;  but  we 
do  not  agree  with  counsel  in  their  contention 
that  the  evidence,  taken  as  a  whole,  does  not 
support  the  petition.  Standing  alone,  the 
evidence  of  plaintiff  is  substantial,  and  In 
accord  with  physical  laws.  It  shows  that 
the  door  in  controversy  had  been  construct- 
ed -with  a  strip  at  the  top;  that  the  door 
had  been  kept  In  use  after  the  strip  had  rot- 
ted off;  and  that  had  the  strip  been  re- 
placed, the  hooks  could  not  have  jumped  their 
track.  It  was  the  duty  of  defendant  to  exer- 
cise reasonable  care  to  provide  plaintiff,  its 
servant,  with  a  reasonably  safe  car  door,  and 
the  acceptance  of  plaintiff's  evidence  would 
compel  the  •inference  that  defendant  negli- 
gently had  failed  to  perform  that  duty. 

But  the  chief  argument  of  counsel  for  de- 
fendant, in  substance,  iq  that  the  existence 
of  facts  contradictory  of  plaintiff's  theory 
of  his  Injury  was  so  indisputably  established 
that  the  evidence  of  plaintiff  in  support  of 
his  theory  should  be  rejected  as  wholly  de- 
void of  probative  value.  We  fail  to  find  any 
reasonable  ground  for  giving  such  conclu- 
sive effect  to  the  evidence  adduced  by  defend- 
ant. Indeed,  there  is  much  in  defendant's 
evidence  from  which  conclusions  favorable  to 
plaintiff's  version  reasonably  may  be  drawn. 
Defendant  denies  that  the  car  door  in  ques- 
tion ever  had  a  strip,  and  contends  that  the 
top  ends  of  the  vertical  planks  were  left 
uncovered.  The  evidence,  however,  further 
shows  that  car  doors  are  Interchangeable; 
that  some  types  of  doors  are  stripped  at  the 
top,  and  some  are  not;  and  that  after  the 
very  car  In  question  was  returned  to  the 
yards  at  St  Joseph,  and  was  photographed 
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there  by  defendant,  It  had  a  stripped  door 
on  one  side,  and  an  unstrlpped  door  on  the 
other.  The  photograph  showed  the  side  of 
the  car  equipped  with  the  stripless  door, 
but  plaintiff  denied  that  that  was  the  door 
wMch  Injured  him.  It  was  possible,  since 
the  car  might  have  been  turned  around  in 
terminal  jards  at  Kcinsas  City,  that  the 
wrong  side  of  the  car  was  photographed; 
and,  further,  on  account  of  the  ease  with 
which  car  doors  may  be  exchanged,  It  was 
possible  that  a  change  of  doors  may  hare 
been  made  before  the  photographs  were  tak- 
en. With  all  such  possibilities  In  view,  we 
would  not  be  justified  In  holding,  as  a  matter 
of  law,  that  the  door  in  question  was  of 
the  stripless  type.  The  evidence  offered 
room  for  an  honest  and  reasonable  difference 
of  opinion  about  that  fact,  and  it  was  for 
the  jury  to  determine  whether  plaintiff  or 
defendant's  witnesses  correctly  described  the 
door. 

[3]  Defendant  lays  much  stress  on  Its  evi- 
dence that  the  car  was  Inspected  at  St. 
Joseph  before  and  after  the  injury,  and  at 
Kansas  City  shortly  after  the  injury.  The 
Inspectors  found  the  car  in  bad  order  In 
some  respects,  and  so  reported  to  defend- 
ant; but  their  reports  made  no  mention  of 
a  defective  door.  The  failure  of  defendant 
to  provide  for  the  Inspection  of  cars  at  rea- 
sonable intervals  would  constitute  a  breach 
of  its  duty  toward  its  servants  to  exercise 
reasonable  care  for  their  safety,  and  the  neg- 
ligent failure  of  Its  inspectors  to  do  their 
work  properly  would  be  negligence  for  which 
defendant  should  be  held  liable.  The  jury 
were  not  bound  to  believe  that  the  car  was 
Inspected  on  the  occasions  claimed  by  defend- 
ant, nor,  if  it  was  inspected,  that  the  Inspec- 
tors who  examined  it  observed  reasonable 
care  In  looking  for  defective  doors.  It  Is 
possible,  as  one  of  the  Inspectors  stated  on 
cross-examination,  that  the  top-  of  the  car 
door  was  overlooked  in  the  examination  ac- 
tually made.  The  most  that  can  be  said  of 
the  evidence  of  defendant  on 'this  branch  of 
the  case  is  that  it  contradicted  the  evidence 
of  plaintiff,  end  as  defensive  evidence  was 
entitled  to  go  to  the  jury  for  their  consider- 
ation. 

The  trial  court  committed  no  error  In  over- 
ruling the  demurrer  to  the  evidence,  nor  in 
refusing  to  grant  defendant  a  new  trial. 

The  judgment  Is  aflirmed.    All  concur. 


STATE  T.  HEATH, 
(Supreme  Court  of  Missouri,  Division  No.   2. 

Nov.  14,  1911.) 
1.  HoMirrnE  (§  113*)— Pbovokiro  Diffictji.- 

TY  —  SeLF-DEFENSB  —  RETBEAT  —  "WlTH- 
DEAWAL." 

One  provoking  a  difficulty  may  not  rely  on 
self-defense  unless  he  in  good  faith  withdraws 


therefrom,  and  a  retreat  which  may  be  a  con- 
tinuance of  boatilities  is  not  sufficient,  a  "with- 
drawal" being  the  abandonment  of  the  diffi- 
culty by  the  party  provoking  it,  and  notice  of 
such  abandonment  by  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  151,  152;    Dec.  Dig.  i  113.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8.  p.  7496.] 

2.  Homicide  (§  120*)— Sslf-Defensb— Necks- 

BITY  OF  llETBEAT. 

A  person  free  from  fault  when  attacked 
by  another  manifestly  intending  to  take  life 
or  do  great  bodily  barm  may  pursue  his  assail- 
ant until  be  has  secured  himself  from  danger, 
and,  if  he  kills  his  assailant  in  so  doing,  the 
killing  is  justifiable  self-defense. 

[Ed.  Note.— Por  other  cases,  see  Homicide, 
Cent.  Dig.  §  175;   Dec.  Dig.  S  120.*] 

3.  HOIMCIDE  (§  113*)— Seu-Dkfknsb— Nbokb- 

,ITT  OF   IlETBEAT. 

WhUe  decedent  on  being  feloniously  at- 
tacked by  accused  could  pursue  the  retreating 
accused  to  make  his  self-defeaae  good,  accused 
could  not  during  such  retreat  defend  himself 
by  taking  decedent's  life,  and  daring  the  ac- 
cused's retreat  decedent  could  slay  accused  who, 
on  account  of  bis  original  felonious  attack, 
could  only  exercise  the  right  of  withdrawal  In 
such  a  way  as  to  inform  decedent  of  the  aban- 
donment of  the  difficulty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  151,  152;    Dec.  Dig.  §  113.*] 

4.  Criminal  Law  (S  1172*)— Instkuctions— 
Right  to  Complain. 

Accused  may  not  complain  of  an  instruc- 
tion too  favorable  to  him. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  g  3160;    Dec.  Dig.  {  1172.*] 

6.  Homicide    (J    309*)  —  Manslaughteb    in 
FouBTH  Degree- Instbuctions. 

An  instruction  that  if  accused  intentional- 
ly killed  deredent  without  malice,  and  without 
premeditation,  and  not  in  his  necessary  self- 
defense,  and  while  in  a  violent  passion  sudden- 
ly aroused  by  reason  of  decedent  striking  him 
with  a  weapon,  accused  was  guilty  of  man- 
slaughter in  the  fourth  degree,  sufficiently 
charged  on  the  issue. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  309.*] 

0.  Homicide    (§{    158,    192*)  —  Thbeats— Ef- 
fect. 

Where  accused  made  threats  against  de- 
cedent, such  threats  should  be  considered  in 
determining  whether  accused  was  the  aggress- 
or, and  to  show  his  intention  at  the  time  of  en- 
tering  into   the  difficulty   with   decedent. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  203-296,  415;  Dec.  Dig.  i$  158, 
192.*] 

7.  Criminal  Law  (|  783i4*)— Evidence— Iir- 
structions. 

AVhere  one  of  the  attorneys  of  accused  tes- 
tified in  the  case,  an  instruction  that  "state- 
ments of  counsel  were  not  evidence,  and  should 
not  be  considered,"  was  not  objectionable  as 
nullifying  the  testimony  of  the  attorney,  and 
as  destroying  the  effect  of  the  argument  to  the 
jury  of  accused's  attorney. 

[Ed.  N*te. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  783%.*] 

8.  Criminal  Law  (§  1173*)— Appkai<— Habu- 
LEss  Ebbob— Instructions. 

Where  accused,  charged  with  murder,  had 
a  wife  and  children,  some  of  whom  were  young, 
the  refusal  to  oharge  tliat  the  jury  should  not 
permit  any  sympathy  for  or  against  the  pros- 
ecution or  accused   to  influence  the  considera- 
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tion  of  the  evidence,  but  fhe  verdict  must  be 
based  on  the  evidence,  vu  not  prejudicial  to 
accused. 

[Ed.  Note. — ^For  other  caBes,  see  Criminal 
Uw,  Dec  Dig.  i  1173.*] 

9.  Crfmisai,  Law  (j  338*)— Evidknce— Col- 

LATEBAL   ISSTTES. 

On  a  trial  for  murder  of  a  teacher  bv  a 
patron  of  the  school,  evidence  of  the  particu- 
lars of  the  whippingf  of  accused's  child  by  the 
teacher  on  the  morning  of  the  killing  was 
properly  excluded  under  the  rule  forbidding 
the  going  into  a  trial  of  collateral  Issues. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  338.*] 

10.  Cbimiral  Law  (S  1160*)— Harmless  Eb- 
BOB— Ebboneous  Admission  op  Kvidehce. 

The  error,  if  any,  in  permitting  a  state's 
witness  to  testify  that  he  placed  himself  in  the 
position  taken  by  accused  s  witness  testifying 
to  the  difficulty  between  accused  and  decedent, 
and  that  from  that  point  the  difficulty  could 
not  have  been  seen,  was  cured  by  the  fact  that 
the  state's  witness  was  full^  cross-examined  as 
to  the  point  of  his  observation. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  11G9.«] 

IL  Cbiminai,  Law  (S  782*)— Evidence— In- 

BTBUCTIONS. 

It  is  not  error  to  refuse  to  charge  that  the 
testimony  of  witnesses  testifying  by  depositions 
must  be  considered  the  same  as  if  such  witness- 
es bad  been  present  and  examined  in  open 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  782.»] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; F.  C.  Johnston,  Judge. 

Charles  Heath  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Affirmed. 

This  Is  a  prosecution  for  murder.  The  de- 
fendant was  convicted  In  August,  1907,  In 
the  Lawrence  circuit  court  of  murder  in  the 
second  degree,  and  on  appeal  the  judgment 
was  reversed  and  remanded  by  this  court 
In  an  opinion  by  Judge  Fox  reported  In  221 
Mo.  565,  121  S.  W.  149.  On  a  retrial  in  De- 
cember, 1909,  the  defendant  was  convicted 
of  murder  in  the  first  degree,  and  sentenced 
to  Imprisonment  in  the  penitentiary  for  life. 

A  fnU  and  clear  statement  of  the  facts  ap- 
pearing on  the  first  trial  appears  in  connec- 
tion with  the  opinion  on  the  former  appeal, 
and  counsel  for  defendant  here  concede  that 
it  is  a  statement  of  the  facts  on  the  second 
trial,  except  In  a  few  particulars  which  oc- 
curred at  the  second  trial.  There  was  evi- 
dence of  several  new  witnesses  tending  to 
disprove  the  alleged  threats  of  the  defendant. 
Dr.  Smiley  testified  that  al>out  the  middle  of 
last  of  February,  1907,  he  examined  defend- 
ant, and  found  a  clean,  smooth  cut  three- 
fourths  of  an  Inch  long  in  the  top  of  his 
right  ear,  clear  through  the  ear,  and  a  bruise 
behind  the  ear  below  the  cut,  the  skin  be- 
ing off.  The  defendant  offered  to  prove  by 
Martha  McGrew  that  on  February  2l8t,  be- 
fore the  killing,  in  the  absence  of  defendant, 
and  out  of  his  hearing,  deceased  at  the 
is<'hoolhoi]8e  punished   defendant's  daughter. 


called  her  a  liar,  that  he  tore  ber  clothes, 
grabbed  her  by  the  sleeve,  and  tore  her 
sleeve  nearly  out.  Jerked  her  down  on  one  of 
the  seats  and  on  the  stove,  and  whipped  her, 
to  which  testimony  the  state  objected  as 
follows:  "The  state  objects  to  the  witness 
testifying  in  detail  to  anything  that  was 
said,  done,  or  happened  between  the  deceas- 
ed and  Lou  Heath,  defendant's  daughter,  in 
the  absence  of  defendant,  because  any  pun- 
ishment or  offer  to  punish  defendant's  daugh- 
ter In  his  absence  and  out  of  his  hearing 
would  constitute  no  justification,  defense,  or 
excuse  for  defendant  assaulting  or  killing  de- 
ceased. This  is  a  matter  for  the  defendant 
to  have  redress  In  the  courts  of  law  or 
through  the  school  board  as  provided  by  law. 
Further,  the  state  offers  no  objection  to  the 
witness  stating  anything  she  may  have  told 
defendant.  If  she  told  him  anything.  In  re- 
gard to  the  abuse  or  punishment  by  deceased 
of  his  daughter,  and  the  state  makes  no 
objection  to  ber  stating  the  fact-  that  be 
corrected  or  punished  defendant's  daughter, 
but  the  state  does  object  to  her  going  into 
detail  and  stating  what  occurred  for  the 
reasons  above  mentioned."  Tbe  court  sus- 
tained the  objection  on  tbe  ground  that  evi- 
dence as  to  the  details  of  tbe  whipping  was 
not  competent  and  defendant  excepted,  but 
the  court  allowed  testimony  to  the  fact  that 
deceased  whipped  defendant's  daughter  In 
violation  of  his  agreement  with  the  board. 
Objection  was  made  to  remarks  of  counsel 
for  the  state  in  their  argument  to  the  Jury, 
but  the  attention  of  the  trial  court  was  not 
called  to  that  point  in  the  motion  for  a  new 
trial.'  The  deposition  of  Dr.  Williams  as 
to  the  nature  of  the  wound  on  the  ear  of 
defendant  was  read  to  the  Jury,  and  also 
the  evidence  of  Clifford  Noel,  an  eyewitness 
of  the  difficulty,  as  contained  in  the  bill  of 
exceptions  of  the  former  trial.  The  defend- 
ant testified  In  substance,  among  other 
things:  That  he  first  accosted  the  deceased. 
They  got  into  a  quarrel,  and  called  each 
other  a  liar.  Hosier  threatened  to  cut  de- 
fendant Into  shoe  strings,  and  advanced  od 
defendant  with  a  knife.  Defendant  took  a 
few  steps,  told  Mosier  to  stop,  and  grabbed 
up  two  rocks.  They  were  about  10  feet 
apart  Mosier  picked  up  two  rocks.  Defend- 
ant threw  a  rock  at  Mosier,  and  Mosier 
threw  one  at  defendant,  who  was  then  on 
east  side  of  Crispin's  gate,  while  Mosier  was 
on  the  west  side.  Defendant  threw  another 
rock  at  Mosier,  who  dodged  and  threw  an- 
other at  defendant,  who  dodged  by  turning, 
and  was  struck  on  the  top  or  back  of  the 
head.  Mosier  then  made  at  defendant  with 
a  knife,  who  dodged  back  and  ran  three  or 
four  steps,  then  turned  to  Mosier,  who  as  de- 
fendant testified,  kept  so  close  to  defendant 
that  defendant  had  no  chance  to  get  another 
rock.  Defendant  told  Mosier  to  stop,  and  took 
five  or  six  steps  backward  and  told  Mosier  to 
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"hold  np  tbere."  Defendant  was  moving 
east  and  says  that  he  backed  up  against  a 
wire  fence.  The  road  In  which  they  were 
at  the  time  ran  east  and  west.  Mosier 
kept  conflng  with  the  knife,  and  defendant 
took  the  pistol  from  bis  pocket  and  shot 
Mosier.  Qn  cross-examination  defendant  tes- 
tified that  the  fight  continned  right  along 
from  the  beglmiing  nntll  Mosier  was  shot, 
both  bnsy  all  the  time,  Mosier  fighting  and 
Heath  defending.  Defendant  read  in  evi- 
dence the  testimony  of  Snsie  Thomas  giv- 
en at  the  preliminary  examination  before 
Charles  Shira,  a  Justice  of  the  peace.  She 
stated  that  she  stood  In  six  or  eight  feet 
of  the  comer  of  the  bam,  and  saw  Mosier 
with  his  hand  np,  and  defendant  backing. 
Charles  Sblta,  the  Justice,  was  placed  on 
the  stand  by  the  state,  and  the  following 
question  asked  him:  "Ton  may  state  if  yon 
went  and  put  yourself  In  the  position  there 
that  Susie  Thomas  testified  she  occupied 
there  at  the  northeast  corner  of  Ferry's  barn, 
from  which  she  viewed  the  scene  of  this 
difficulty."  It  was  objected  to  as  follows: 
"We  renew  our  objection.  It  Is  not  compe- 
tent to  give  an  opinion  and  Judgment  of  the 
result  of  this  examination,  because  It  Is 
his  opinion  of  what  the  testimony  of  Susie 
Thomas  was."  Which  objection  was  over- 
ruled and  exception  taken.  The  witness  then 
stated  that  he  went  to  the  point  where  she 
stated,  about  eight  or  ten  feet  from  the  north- 
east comer  of  the  bam,  and  that  on  account 
of  an  old  building,  since  fallen  down,  it  was 
impossible  to  see  across  where  the  difficulty 
was.  He  was  fully  cross-examined  as  to 
the  location  of  the  various  points  in  contro- 
versy. 

Among  the  Instractlons  given  by  the  court 
of  Its  own  motion  were  the  following: 

"(9)  If  yon  believe  and  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant,  Charles  Heath,  at  the  county  of 
McDonald  and  state  of  Missouri,  on  or  about 
the  22d  day  of  Febraary,  1007,  intentionally 
shot  and  killed  Clarence  Mosier  with  a  pis- 
tol without  malice  and  without  premedita- 
tion as  these  terms  are  explained  in  these 
Instractlons,  and  not  In  the  necessary  de- 
fense of  his  person  as  In  these  Instractlons 
explained,  and  while  the  defendant  was  in 
a  violent  passion  suddenly  aroused  by  rea- 
son of  Mosier  having  assaulted  or  struck  him 
with  a  knife  or  stone,  you  will  find  the  de- 
fendant guilty  of  manslaughter  in  the  fourth 
degree,  and  assess  his  punishment  at  im- 
prisonment In  the  penitentiary  for  a  term  of 
two  years,  or  at  Imprisonment  in  the  county 
jail  for  not  less  than  six  months  nor  more 
than  twelve  months,  or  a  fine  of  not  less 
than  ISOO,  or  by  both  a  fine  of  not  lees  than 
$100  and  imprisonment  In  the  county  Jail 
for  not  less  than  three  months  nor  more  than 
twelve  months. 

"(10)  The  court  Instructs  the  jury  that 
although  you  may  believe  from  the  evi- 
dence that  the  defendant,  Heath,  did  volun- 


tarily engage  in  the  difficulty  with  Mosier 
with  Intent  to  kill  him,  or  do  blm  some 
great  bodily  harm,  yet  the  defendant  had 
the  right  to  abandon  the  conflict  and  retire 
therefrom.  And  If  you  believe  from  the 
evidence  that  the  defendant  In  good  faith, 
after  so  voluntarily  entering  Into  the  diffi- 
culty and  before  the  firing  of  the  fatal  shot, 
with  the  honest  purpose  of  abandoning  fur- 
ther combat  with  said  Mosier,  did  abandon 
the  same  and  withdraw  therefrom  as  far 
as  he  could  or  fied,  and  that  said  Mosier 
pursued  and  pressed  hard  upon  defendant 
so  that  it  became  necessary  for  him  to  kill 
said  Mosier  to  save  himself  from  great  bodily 
harm  or  from  death,  then  the  defendant  un- 
der such  circumstances  had  the  right  to  de- 
fend himself  and  use  such  force  as  was  rea- 
sonably necessary  to  protect  himself  from 
death  or  great  bodily  harm  (even  to  the  tak- 
ing the  life  of  Mosier),  and  this  Is  trae  aU 
though  you  may  believe  from  the  evidence 
that  the  defendant  was  the  aggressor." 

"(12)  You  are  further  instructed  that  If 
you  believe  from  the  evldraice  that  the  de- 
fendant provoked  the  difficulty  or  began  the 
quarrel,  with  the  purpose  of  taking  advan- 
tage  of  the  deceased,  and  of  taking  his  life, 
or  doing  him  some  great  bodily  barm,  then 
there  is  no  self-defense  in  the  case,  however 
imminent  the  peril  of  the  defendant  may 
have  become  during  the  difficulty  in  conse- 
quence of  an  attack  made  upon  him  by  the 
deceased;  and  if  in  such  circumstances  if 
the  jury  believe  that  defendant  shot  and 
Idlled  the  deceased,  then  the  defendant  is 
guilty  of  murder  in  the  first  degree,  and  the 
Jury  should  so  find. 

"(13)  The  court  Instmcts  the  Jury  that. 
If  they  believe  from  the  evidence  that  the 
defendant  made  any  threats  against  the  life 
of  Mosier,  then  such  threats  should  be  con- 
sidered by  the  Jury  in  determining  whether 
the  defendant  was  the  aggressor,  and  also 
for  the  purpose  of  showing  what  the  inten- 
tions of  the  defendant  were  at  the  time  be 
entered  into  the  difficulty,  if  the  Jury  believia 
from  the  evidence  that  the  defendant  did 
enter  Into  the  difficulty. 

"(14)  The  court  Instmcts  the  Jury  that  If 
they  believe  the  defendant  made  any  state- 
ment or  statements  In  relation  to  the  crime 
charged  in  the  Information,  after  the  crime 
is  alleged  to  have  been  committed,  the  Jury 
must  consider  such  statement  or  statements 
all  together.  The  defendant  is  entitled  to 
the  benefit  of  what  he  said  for  himself,  if 
true,  and  the  state  is  entitled  to  anything 
he  said  against  himself  in  any  conversation 
proved  by  the  state." 

The  court  gave  the  following  instruction 
at  the  request  of  defendant: 

"(M)  The  court  Instructs  the  Jury  that  If 
Mosier  bad  threatened  in  the  hearing  of  de- 
fendant to  cut  him,  and  had  a  Imlfe  In  his 
hand,  and  the  Jury  so  believe  from  the  evi- 
dence, then  you  will  take  those  facts  into 
consideration  along  with  the  other  facts  and 
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circumstances  In  tfae  case  In  order  to  de- 
termine which  one  of  them  made  the  first 
assault  with  a  weapon  upon  the  other,  and, 
if  that  be  found  to  have  been  by  Mosier, 
then  you  will  further  consider  those  facts 
in  like  manner  in  determining  whether  the 
defendant  had  reasonable  cause  to  believe 
and  did  believe  at  the  time  he  shot  Mosier 
that  It  was  necessary  to  do  so  to  save  him- 
self from  death  or  great  bodily  harm." 

And  refused  the  following  among  other 
instructions  asked  by  defendant: 

"(A)  The  Jury  are  Instructed  by  the  cqurt 
that  yon  shall  not  permit  any  sympathy,  prej- 
udice, or  bias  for  or  against  the  prosecution 
or  defendant  or  other  person  upon  any 
grounds  or  from  any  source  whatever  to 
influence  or  affect  your  consideration  of  the 
evidence,  or  your  findings,  or  your  verdict 
in  tills  case.  Your  verdict  must  be  found 
according  to  the  evidence  given  to  you  here 
in  court,  and  under  the  law  as  contained  in 
these  instructions  from  the  court." 

"(H)  The  court  Instructs  the  Jury  that 
If  you  believe  from  the  evidence  that,  if  the 
defendant  did  voluntarily  engage  in  the  dif- 
flcnlty  with  Mosier,  yet  he  had  the  right  to 
abandon  the  conflict  and  retire  therefrom, 
and  if  It  can  be  found  that  be  did  in  good 
faith  so  attempt  to  withdraw  from  said 
difficulty,  but  that  Mosier  pursued  and  press- 
ed hard  on  him  with  knife  or  stone,  so  that 
It  became  necessary  to  shoot  the  said  Mosier 
to  save  tlie  defendant  from  great  bodily  harm 
or  from  death,  then  the  defendant  had  a 
right  to  defend  himself,  and  to  use  such 
force  as  was  reasonably  necessary  to  de- 
fend himself  from  death  or  great  bodily 
harm,  and  this  Is  true,  even  though  the  de- 
fendant was  the  aggressor. 

"(I)  Manslaughter  is  the  intentional  klU- 
Ing  of  a  human  being  in  the  beat  of  passion 
on  a  reasonable  provocation,  without  malice 
or  premeditation,  as  these  terms  are  explain- 
ed in  these  Instructions,  and  under  circum- 
stances that  will  not  make  It  justifiable  or 
excusable  homicide;  and  if  the  Jury  find  and 
believe  that  the  defendant  In  a  sudden  heat 
of  passion,  on  a  reasonable  provocation,  In- 
tentionally shot  and  kUled  the  deceased,  with- 
out malice  or  premeditation,  and  not  In  the 
necessary  defense  of  his  person,  then  the 
jury  will  find  him  guilty  of  manslaughter  In 
the  fourth  degree,  and  assess  his  punishment 
at  imprisonment  in  the  pentitentiary  for 
two  years  or  at  imprisonment  in  the  coimty 
Jail  for  not  less  than  six  nor  more  than 
twelve  months,  or  by  a  fine  of  not  less  than 
$500,  or  by  both  a  fine  of  not  less  than  $100 
and  Imprisonment  in  the  county  Jail  not  less 
than  three  months." 

The  other  idstructlons  given  by  the  court 
were  such  as  are  usually  given,  and  are  not 
criticised  here. 

M.  B.  Benton,  Felix  Grundy  Lindsey,  J.  A. 
Stnrges,  W.  B.  Skinner,  and  Geo.  Hubbert,  for 
appellant.  E.  W.  Major,  Atty.  Gen.,  and  Chas. 
G.  Revelle,  Asst  Atty.  Gen.,  for  the  State. 


ROT,  C.  (after  stating  the  facts  aa  above). 
[1]  1.  When  this  case  was  here  on  the  first 
appeal,  this  court  said:  "It  is  only  necessary 
to  suggest  as  to  this  proposition  that,  upon 
a  retrial  of  the  case.  It  should  not  be  over- 
looked. In  order  to  warrant  the  giving  of  the 
Instruction  now  under  consideration,  that 
Is  is  essential  that  there  should  be  some  sub- 
stantial testimony  tending  to  show  that  the 
defendant,  after  the  commencement  of  the 
difficulty,  in  good  faith  sought  to  withdraw 
from  It,  and,  unless  there  Is  some  substantial 
testimony  showing  that  state  of  facts,  the  In- 
struction should  not  be  given  at  all,  but, 
should  the  facts  warrant  the  giving  of  the  in- 
struction now  under  consideration,  it  should 
l>e  so  modified  as  to  harmonize  with  the 
cases  herein  indicated  of  State  t.  Cable, 
State  V.  Lockett,  and  other  cases  cited." 
There  was  no  evidence  on  the  last  trial  of 
the  case  tending  to  show  a  withdrawal  by 
defendant.  There  was  some  evidence  as  to 
a  retreat  by  defendant,  but  not  as  to  a  with- 
drawal. There  Is  a  wide  difference  between 
a  withdrawal  and  a  mere  retreat  A  retreat 
may  be  and  often  Is  a  continuance  of  hostili- 
ties. A  withdrawal  Is  the  abandonment  of  the 
struggle  by  one  of  the  parties,  and  such  aban- 
donment must  be  perceived  by  the  other. 
1  Wharton's  Crlm.  Law,  {  486,  says:  "But, 
though  the  defendant  may  have  thus  pro- 
voked the  oonfilct,  yet  If  he  withdraws  from 
It  In  good  'faith,  and  clearly  announces  his 
desire  for  peace,  then,  If  be  be  pursued,  his 
rights  of  self-defense  revive.  Of  course, 
there  most  be  a  real  and  bona  fide  surrender 
and  withdrawal  on  his  part;  for,  if  there 
be  not,  then  he  will  still  be  regarded  as  the 
aggressor.  But  If  A.  really  and  evidently 
withdraws  from  the  contest,  and  resorts  to 
a  place  of  security,  and  B.,  his  antagonist, 
knowing  that  he  is  no  longer  In  danger  from 
A.  nevertheless  attacks  A.,  then  A.'s  rights 
In  self-defense  revive."  1  McClaln's  Crlm. 
Law,  i  310,  says:  "As  appears  from  the  pre- 
ceding section,  one  who  voluntarily  enters 
into  a  contest  or  Is  the  original  aggressor 
cannot  excuse  a  subsequent  homicide  com- 
mitted in  consequence  thereof  on  the  grotmd 
of  self-defense,  it  being  his  duty  to  with- 
draw; but  there  must  be  allowed  room  for 
repentance  and  the  abandonment  of  the  evil 
and  unlawful  purpose,  and  If  the  defendant, 
though  originally  in  the  wrong,  does .  thus 
abandon  his  purpose,  he  may  afterward  ex- 
ercise the  right  of  self-defense.  The  with- 
drawal,- however,  must  be  in  good  faith.  If 
the  original  assailant  merely  ceases  to  ad- 
vance for  the  purpose  of  watching  his  op- 
ponent's movements,  and  without  attempting 
to  avoid  the  encounter,  he  will  not  be  ex- 
cused for  what  he  afterwards  does  on  the 
ground  of  self-defense;  and  the  fact  of 
change  of  purpose  must  be  known  to  the 
other  party." 

[2]  Supposing  the  defendant  willfully 
brought  on  the  contest  with  felonious  intent, 
then  the  rights  of  the  person  assaulted  would 
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be  determined  by  the  law  laid  down  by  Wbar- 
ton  on  Homicide,  i  304,  as  follows:  "The 
general  rule  is  tbat  a  person  free  from  fault 
when  attacked  by  another,  who  manifestly 
intends  by  violence  to  talce  his  life  or  do 
htm  great  bodily  harm,  is  not  only  not  oblig- 
ed to  retreat,  bnt  may  pursue  his  adversary 
nntil  he  has  secured  himself  from  danger; 
and,  if  he  kill  him  in  so  doing,  it  is  Justifiable 
self-defense.  The  right  to  pursue  as  well  as 
to  omit  to  retreat  is  essential  to  make  per- 
fect and  complete  the  great  natural  right  of 
self-defense,  and  its  existence  must  be  recog- 
nized by  the  courts  In  all  cases  in  which 
the  evidence  is  of  a  character  to  make  it 
a  legitimate  subject  of  consideration  by  a 
Jury."  The  rights  above  set  out  were  the 
rights  which  Mosier  possessed  upon  being 
attacked  by  defendant  with  felonious  design, 
if  he  was  so  attacked. 

[3]  Two  persons  cannot  each  hold  one  of 
two  incompatible  and  opposing  rights  at  the 
same  time.  If  Mosier,  on  being  feloniously 
attacked  by  defendant,  had  the  right  to  pur- 
sue the  retreating  defendant  suffiiclently  to 
make  his  (Mosier's)  defense  good,  then  de- 
fendant did  not  have  the  right  during  such 
retreat  to  defend  himself  against  Mosier  by 
taking  Mosier's  life.  During  that  crucial 
time  Mosier  had  the  right  to  slay  his  antag- 
onist, and  Heath,  on  account  of  his  original 
felonious  intent,  had  no  right  except  to  with- 
draw. It  was  only  by  withdrawal  that  he 
could  be  purged  of  his  felonious  Intent.  In 
State  V.  Bailey,  190  Mo.,  loc.  cit.  286,  88 
S.  W.  742,  the  following  instruction  was  ap- 
proved: "The  court  instructs  the  Jury  that 
if  the  defendant  voluntarily  brought  on 
the  dlfSculty  with  deceased,  or  volunta- 
rily entered  into  a  difficulty  with  deceas- 
ed, with  the  intention  of  killing  or  inflict- 
ing upon  him  some  great  bodily  injury,  if 
be  should  resist,  then  the  danger  in  which 
he  found  himself  during  such  difficulty,  no 
matter  how  great  It  might  be,  would  not  ex- 
tenuate or  mitigate  the  ofTense,  or  reduce  its 
grade  at  all,  and  there  can  be  no  self-defense 
in  the  case."  And  that  doctrine  is  recognized 
by  Judge  Kennlsh  in  State  v.  Sharp,  233  Mo., 
loc.  cit.  202,  135  S.  W.  494,  when  he  says:  "It 
is  not  true,  as  asserted  in  the  instruction, 
that  there  la  no  self-defense  In  a  case  where 
a  defendant  begins  a  quarrel  or  voluntarily 
enters  into  the  same.  It  is  only  true  where 
be  does  so  with  the  view  to  take  advantage 
of  the  quarrel  thus  begun  and  to  slay  bis 
adversary,  or  do  him  some  great  bodily  harm. 
Whenever  this  is  his  purpose,  he  loses  his 
right  of  self-defense,  and  If  forced  to  slay 
his  adversary,  even  though  to  save  his  own 
life,  his  act  becomes  murder  In  the  first  de- 
gree and  nothing  else."  That  language  does 
not  mean  that  there  is  no  way  open  to  de- 
fendant except  to  die  or  be  a  murderer.  But 
it  does  mean  that  the  only  way  of  escape  is 
to  withdraw  in  such  a  way  as  to  let  his  op- 
ponent know  that  he  abandons  the  conflict. 
Wharton  on  Homicide,  f  336,  says:  "The  true 


principle  is  that  when  a  person  has  been 
feloniously  assaulted,  and  the  felon  has  de- 
sisted from  the  attempt,  and  taken  flight,  the 
right  to  pursue  for  the  purpose  of  private  de- 
fense ceases  as  soon  as,  in  the  reasonable 
belief  of  the  assaulted  person,  the  danger  has 
ceased  to  be  imminent  and  impending."  And 
the  same  author  says  (section  337):  "Nor  is 
there  an  abandonment  of  the  difficulty  where 
there  was  a  continuous  fight  from  the  com- 
mencement to  the  finish."  There  was  nothing 
to  indicate  to  Mosier  that  danger  from  de- 
fendant had  ceased  to  be  "imminent  and  im- 
pending." The  defendant  had  not  clearly 
indicated  to  Mosier  that  he  desired  to  with- 
draw. If  defendant  did  take  a  few  backward 
steps,  as  he  says  be  did,  in  the  face  of  Mo- 
sier's advance  with  the  knife,  there  was 
nothing  to  indicate  to  Mosier  that  defendant 
had  any  purpose  in  so  doing  except  to  avoid 
danger  from  the  knife  at  the  time;  and  Mo- 
sier had  the  right  on  the  facts  shown  by 
defendant's  testimony  to  think  that  defend- 
ant was  still  seeking  a  chance  to  kill  him.  It 
must  be  borne  in  mind  that  the  rights  of  the 
parties  as  discusssed  under  this  head  are 
those  which  exist  when  the  accused  brings 
on  or  voluntarily  enters  the  difficulty  with 
felonious  design. 

[4]  As  there  was  no  evidence  tending  to 
show  a  withdrawal,  Instruction  No.  12  was 
correct,  and  instruction  No.  10  was  too  favor- 
able to  defendant,  and  hence  be  cannot  com- 
plain. 

[f]  2.  Instruction  I  asked  by  the  defend- 
ant, left  it  to  the  Jury  to  say  what  is  a  rea- 
sonable provocation.  The  court  gave  instruc- 
tion No.  9,  fully  covering  the  question  of 
manslaughter  in  the  fourth  degree,  and  tell- 
ing them  that  the  "passion"  must  have  been 
aroused  by  Mosier's  having  assaulted  or 
struck  defendant  with  a  knife  or  stone.  The 
given  Instruction  was  correct  and  sufficient, 
and  defendant's  instruction  was  not  State 
V.  Reed,  154  Mo.,  loc.  cit.  129,  55  S.  W.  278. 

[81  3.  Objection  is  made  to  instruction  13, 
on  the  subject  of  threats  by  defendant.  No 
authority  is  shown  against  it  It  seems  to  be 
a  clear  statement  of  the  law  as  applied  to 
the  evidence,  and  he  who  alleges  error  must 
show  it,  which  has  not  been  done. 

[7]  4.  The  court  instructed  the  Jury  that 
"statements  of  counsel  are  not  evidence,  and 
should  not  be  considered  by  the  Jury  in  ar- 
riving at  their  verdict."  It  is  now  contend- 
ed that  such  instruction  in  effect  nullified 
the  testimony  of  one  of  defendant's  counsel, 
who  testified  as  a  witness  in  the  case,  and 
also  destroyed  the  effect  of  the  argument  to 
the  Jury  by  defendant's  counsel.  All  the 
proceedings  In  the  course  of  a  trial  are 
grounded  on  the  hypothesis  that  all  parties 
including  the  Jury,  understood  ordinary  I!ns- 
lish.  The  rule  that  would  require  an  expla- 
nation of  the  language  of  that  instruction 
would  require  one  explanation  upon  another 
until  we  should  have  "confusion  worse  con- 
founded." 
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[t]  5.  Instrnctloii  A,  aaked  by  defendant, 
may  veiy  well  have  been  given  by  the  court, 
but  It  would  have  been  adding  one  more  to  a 
long  list  of  instructions.  The  Jurors  by  be- 
ing accepted  on  the  panel  had  been  shown  to 
be  dear  of  bias  or  prejudice  In  the  case. 
They  were  during  the  trial  kept  from  con- 
tact with  the  world  except  through  the  teetl- 
mony  In  the  case.  So  far  as  shown,  no  testi- 
mony was  admitted  improperly  showing  prej- 
udice In  the  case.  So  far  as  sympathy  is 
concerned,  the  defendant  doubtless  gained 
more  than  he  lost  by  sympathy.  The  evi- 
dence shows  that  he  was  48  years  old,  the 
father  of  11  children,  many  of  whom  were 
small,  and  several  of  whom  testified  in  the 
case  The  wife  and  children  were  doubtless 
present  in  the  courtroom.  We  are  bound  to 
presume  that  the  Jury  knew  that  the  great 
burden  of  suffering  and  sorrow  caused  by  the 
conviction  would  fall  upon  their  innocent 
beads.  No  Jury  except  under  a  sense  of  the  re- 
sponsibility of  their  high  office,  could  have 
been  induced  to  convict  of  murder  in  the  first 
degree  in  this  case.  If  th«y  had  not  believed, 
beyond  a  reasonable  doubt,  that  the  killing 
was  a  deliberate  and  unprovoked  murder. 
And  yet  appellant's  counsel  insist  that  the 
Jury  should  hare  been  told  that  they  should 
not  permit  sympathy,  prejudice,  or  bias  to 
influence  them.  Such  an  instruction  may  be 
helpful  in  some  cases,  but  the  defendant  can- 
not complain  of  its  refusal  in  this  case. 

[|]  6.  It  was  not  error  to  exclude  the  offer- 
ed testimony  of  Martha  McGrew  as  to  the 
particulars  of  the  whipping  of  defendant's 
daughter  by  Mosier  on  the  morning  of  the 
killing.  That  point  falls  clearly  within  the 
raling  of  this  court  on  the  former  appeal, 
which  forbids  going  into  the  trial  of  a  col- 
lateral Issue. 

[101  7.  Complaint  is  made  that  witness 
Shira  was  permitted  to  testify  that  be  plac- 
ed himself  in  the  position  "that  Susie  Thom- 
as testified  she  occupied"  and  that  from  that 
point  the  scene  of  the  difficulty  could  not  be 
seen.  Whatever  error  there  may  have  been 
In  that  mode  of  examination  was  cured  by 
the  fact  that  the  witness  was  fully  cross- 
examined  as  to  the  point  of  his  observation. 

[t1]  8.  Complaint  is  made  of  the  refusal  of 
defendant's  instruction  as  follows:  "The 
court  Instructa  the  Jury  that  the  testimony  of 
Clifford  Noel  and  Dr.  J.  M.  Williams  as 
read  to  you  from  the  record  and  deposition 
containing  the  same  is  competent  evidence 
in  the  case,  and  you  will  consider  the  same 
as  if  those  witnesses  were  present  and  ex- 
amined here  In  open  court  at  this  trial  as 
other  witnesses  under  oath."  It  is  insisted 
that  the  refusal  of  that  instruction  practi- 
cally cut  oat  that  testimony,  or,  at  best,  left 
it  on  the  low  level  of  ex  parte  statement 
Such  a  result  certainly  did  not  follow.  The 
Jury  must  be  presumed  to  know  that  a  dep- 
osition read  on  the  trial  Is  testimony,  and 


likewise  of  Noel's  testimony  from  the  former 
bill  of  exceptions.  But  the  assertion  that 
the  Jury  should  consider  that  testimony  the 
same  as  if  the  witnesses  were  present  was 
the  statement  of  an  impossibility.  The 
courts  fully  recognize  the  advantage  or  dis- 
advantage of  testimony  by  deposition.  The 
personal  appearance  and  demeanor  of  the 
witness,  whether  to  his  credit  or  otherwise, 
are  not  seen.  For  that  reason  appellate 
courts  often  defer  to  the  findings  of  facts 
by  trial  courts  when  otherwise  they  would 
not  The  instruction  was  unnecessary,  to 
say  the  least  of  it 

There  are  many  other  points  raised  by 
counsel  for  appellant,  but  we  find  that  some 
of  them  are  opposed  to  the  clearly  settled 
law,  and  others  are  attempts  to  make  new 
distluctions  and  refinements  in  the  law  for 
which  there  are  no  precedents  and  no  appar- 
ent reason. 

The'  Judgment  Is  affirmed. 

BLAIR,  C.,  having  been  of  counsel,  not 
sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  0.,  is  adopted  as  the  opinion  of  the 
court 


Ex  parte  tVELBORN. 

Ex  parte  MANSELL. 

(Supreme  Court  of  Missoari.     Division  No.  2. 

Nov.  14,  1911.) 

1.  Depositions  (J  32*)— Criminal  Proceed- 
ings—Statutobt  PaoviBioNs. 

Under  Rev.  St  1909,  §  5173,  providing 
that  a  defendant  in  a  criminal  case  may  have 
witnesses  examined  conditionally  as  in  civil 
cases,  and  Rev.  St  1909,  {  6384,  providing  that 
a  party  in  a  civil  suit  may  obtain  the  deposi- 
tion of  any  witness  to  be  used  in  such  suit 
conditionally,  there  being  no  requirement  of 
petitions  and  affidavits  preliminary  to  the  is- 
suance of  a  commission,  a  commission  to  take 
depositions  will  issue  on  demand  of  a  defend- 
ant in  a  criminal  case  as  a  matter  of  right 
without  a  preliminary  sbowidg,  and  is  sufficient 
where  the  only  application  therefor  was  oral. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  i  32.*] 

2.  Depositions   (|  17*)— Cbiminai,  Proceed- 
ings—Statutobt  Pbovibions. 

The  method  of  talting  depositions  provid- 
ed for  by  Rev.  St.  1909.  If  5171,  5172,  which 
authorize  the  taking  after  the  joining  of  an  is- 
sue of  fact  in  a  criminal  case,  where  a  material 
witness  is  unable  to  attend,  is  not  applicable 
to  proceedines  by  a  defendant  under  Rev.  St. 
1909,  §  5173,  to  take  the  deposition  of  a  wit- 
ness who  has  testified  before  the  grand  jury 
which  returned   the  pending  indictment. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Dec.  Dig.  §  17.*] 

3.  Depositions  Q  39»)— Requisites  of  Com- 
mission. 

That  a  commission  to  take  depositions  was 
not  directed  to  the  notary  who  took  such  dep- 
osition by  name  will  not  render  it  invalid. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  8S  54-00 ;   Dec.  Dig.  {  89.»] 
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4.  DEP081T10NS  (I  17*)  —  Statutory  Pbovi- 
siONS— KiQHT  TO  Call  Witness. 

That  a  person  who  has  testified  before  the 
grand  jury  which  indicted  the  defendant  in  a 
criminal  case  waa  aubpcenaed  by  the  state,  and 
advised  by  the  prosecuting  attorney  that  be 
knew  no  facts  which  would  benefit  the  defend- 
ant, will  not  prevent  such  defendant  from  ex- 
amining him  under  Rev.  St.  1900,  S  5173,  pro- 
viding that  a  defendant  in  a  criminal  cause 
may  have  witnesses  "conditionally"  examined 
"on  bis  behalf,"  as  the  determination  whether  a 
person  is  a  witness  in  plaintiff's  behalf,  and 
whptlier  he  had  Icnowledge  of  facts  which  would 
benefit  the  defendant  in  the  trial,  is  for  the 
defendant  and  his  counsel,  and  is  conclusively 
made  by  the  citing  of  such  a  witness  to  give 
his  testimony  thereunder. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  i  17.*] 

5.  Depositions  (§  71*)  —  Pboceedings  fob 
Taking  Depositions  —  Refusal  to  be 
SwoBN— Advice  of  Counsel. 

While  the  fact  that  a  person  committed  for 
a  contempt  punishable  by  a  fine  or  fixed  term 
of  imprisonment  acted  on  the  advice  of  counsel 
might  mitigate  the  punishment,  it  cannot  avail 
to  discharge  a  contemner  committed  for  the 
purpose  of  coercing  bis  compliance  with  a  law- 
ful order  made  by  lawful  authority,  so  that  it 
would  not  excuse  a  person  committed  for  a  re- 
fusal to  recognize  the  authority  of  a  notary 
before  whom  he  was  subpoenaed  to  give  his 
deposition  under  a  statute  providing  for  a  con- 
ditional deposition  in  criminal  cases. 

[Ed  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  f  71.»] 

6.  Statutes  (5  222*)— Common  Law— Diffkk- 
ENCE  IN  Policy. 

The  policy  of  the  law  is  to  be  gathered 
from  the  statutes,  and,  as  the  purpose  of  a 
statute  whose  policy  differs  from  that  of  the 
common  law  was  to  supplant  the  common-law 
policy  with  another,  no  considerations  of  pol- 
icy derived  from  the  common  law  can  be  re- 
lied upon  to  overturn  statutes. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  S  301 ;   Dec.  Dig.  J  222.*] 

7.  Grand  Jury  (§  41*)— Secrecy. 

Rev.  St.  1909,  §§  502G,  5027.  5056,  5057, 
5097,  indicate  that  the  policy  of  the  law  is 
to  permit  the  greatest  freedom  in  allowing  the 
defendant  in  a  criminal  case  knowledge  of  who 
the  state's  witnesses  are  and  in  examining 
them.  Held,  that  a  common-law  rule  requir- 
ing the  keeping  secret  of  proceedings  of  a  grand 
jury  will  not  prevent  such  defendant  from  tak- 
ing under  Rev.  St.  1909,  {  5173,  the  deposi- 
tion of  a  witness,  who  has  appeared  before  the 
grand  jury  and  whose  name  is  indorsed  on  the 
indictment,  to  determine  whether  he  is  in  pos- 
seBsion  of  facts  which  would  benefit  the  defend- 
ant on  the  trial. 

[Ed.  Note— For  other  cases,  see  Qrand  Jury, 
Dec.  Dig.  §  41.*] 

8.  Grand  Jury  (|  41*)— Secrecy— Testimony 
Before  Grand  Jury. 

The  taking  of  a  person's  deposition  is 
equivalent  to  his  beinf;  required  to  testify,  and 
a  person  who  has  testified  before  a  prand  jury 
and  who  has  taken  the  oath  which  is  required 
by  Rev.  St.  1909,  §  5070,  binding  him  not  to 
disclose  any  fact  concerning  which  he  "shall 
here  testify,  unless  lawfully  required  to  testi- 
fy in  relation  thereto,"  will  not  preclude  him 
from  giving  his  deposition  in  a  proceeding  un- 
der Rov.  St.  1909.  {  5173.  to  take  a  deposi- 
tion conditionally  by  defendant  in  a  criminal 
action. 

(Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dec.  Dig.  {  41.*] 


0.  Words  and  Phrases— "Testify." 

To  "testify"  is  to  make  a  solemn  declara- 
tion,  verbal  or  written,  to  establish  some  fact. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  8,  p.  €932.] 

10.  Habeas  Corpus  (i  85*)— Evidence. 

In  habeas  corpus  for  the  discharge  of  a 
person  committed  for  contempt  in  refusing  to 
be  sworn  or  answer  questions  in  proceedings  to 
take  depositions  before  a  notary,  evidence  held 
to  show  no  bad  faith  in  taking  such  deposi- 
tions which  would  excuse  the  person  commit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  $  85.*] 

IL  Depositions  (|  71*)— Contempt. 

Where,  on  the  refusal  of  a  person  to  be 
sworn  and  to  testify  on  a  commission  for  a 
deposition,  the  notary  before  whom  the  pro- 
ceedings were  taken  committed  such  person  for 
contempt,  and  the  record  of  the  notary  sets 
forth  all  tlie  facts  constituting  the  contempt, 
and  shows  an  order  and  "judgment"  that  the 
person  be  committed  for  the  doing  of  the  things 
which  constituted  it,  the  fact  that  the  word 
"contempt"  is  not  used  is  no  such  irregularity 
as  will  render  the  commitment  void. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  i  71.*] 

12.  Depositions  (§  64*)— Pbocebdinos  BV)B— 
Extent  of  Examination. 

Under  Rev.  St.  1909,  {  5173,  which  aa- 
thorizes  the  taking  in  civil  cases  of  the  deposi- 
tion of  any  witness  by  defendant  in  a  criminal 
case,  the  extent  to  which  the  examination  may 
fo  is  the  same  as  in  the  taking  of  depositions 
in  civil  cases. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  §  64.*] 

13.  Constitutional  Law  ($  70*)— Judiciai. 
Functions — Interference  with  Legisla- 
ture—Wisdom of  SxATUTEiS— Policy— Pow- 
er of  Courts. 

The  courts  have  nothing  to  do  with  the, 
policy  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Constitu»'on- 
a1  Law,  Cent.  Dig.  §i  129-137;  Dec.  Dig.  f 
70.*] 

Original  applications  for  writs  of  babeait 
corpus  by  A.  N.  Welborn  and  by  one  Mansell 
to  obtain  release  from  a  commitment  for 
contempt    Petitioners- remanded. 

Walter  L.  Chaney,  for  petitioners.  Jos. 
W.  Suddath  and  N.  M.  Bradley,  for  respond- 
ent 

BLAIR,  C.  An  indictment  was  returned 
in  the  circuit  court  of  Johnson  connty 
against  Benjamin  M.  WiUilnson,  one  count  of 
which  charged  him  with  obtaining  money 
from  petitioner  under  false  pretenses,  and 
the  other  charged  him  with  stealing  the  same 
money.  Petitioner  was  a  witness  before  the 
grand  Jury,  and  his  name  was  indorsed 
upon  the  indictment  Wilkinson  was  arrest- - 
ed,  arraigned,  and  entered  Ills  plea  of  not 
guilty. 

Thereafter,  on  the  oral  application  of  Wil- 
kinson's attorney,  the  clerk  of  the  court  tn 
which  the  Indictment  was  pending  issued  a 
commission  in  the  usual  form  to  take  dep- 
ositions, notice  was  given  the  prosecuttng 
attorney  as  required  by  the  statute,  and  pe- 
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titloner  was  dnly  subpoenaed  to  give  his  dep- 
osition in  the  case  of  State  v.  Wilkinson  be- 
fore Charles  W.  Fulkerson,  a  notary  public. 
Petitioner  Ignored  the  subpoena,  and  was 
brought  in  by  attachment,  whereupon  he 
filed  a  written  statement  of  his  reasons  for 
refusing  to  recognize  the  notary's  authority, 
refused  to  be  rworn,  and  refused  to  answer 
questions  put  to  him  by  WilUnson's  counsel. 
Efforts  to  induce  petitioner  to  reconsider 
vere  unavailing,  and  he  was  committed  for 
contempt  He  brings  this  proceeding  to  ob- 
tain his  release  by  writ  of  habeas  corpus. 
The  statute  (section  2472,  B.  S.  1909)  plain- 
ly marks  the  boundaries  of  the  discussion  in 
Qiis  case,  viz.:  "It  shall  be  the  duty  of  the 
court  or  magistrate  forthwith  to  remand  the 
party,  if  it  shall  appear  that  he  is  detained 
to  custody  •  *  •  for  any  contempt,  spe- 
cially and  plainly  charged  in  the  commitment, 
by  some  court,  officer  or  body,  having  au- 
thority to  commit  for  a  contempt  so  charg- 
ed." The  power  of  a  notary  engaged  in  tak- 
ing depositions  to  commit  a  witness  for  con- 
tempt is  not  questioned,  but  it  is  contended 
tbat  there  was  no  lawful  occasion  for  the 
eierdse  of  that  power  in  this  Instance. 

The  principal  contentions  are  that  the 
notary  had  no  authority  to  commit  petitioner 
because  (1)  the  commission  was  void ;  (2)  be 
was  a  witness  for  the  state  and  consequently 
cvnld  not  be  a  witness  in  defendant's  "be- 
balf";  (3)  petitioner  having  been  before  the 
CRind  Jury,  his  liame  being  indorsed  on  the 
Indictment,  and  he  having  been  subpoenaed 
ts  a  witness  for  the  state  on  the  trial,  his 
testimony  is  a  "state  secret" ;  (4)  to  give  his 
dQMeition  would  be  ylolatlve  of  his  oath  be- 
fore the  grand  Jury ;  and  (5)  that  the  taking 
of  the  deposition  was  not  in  good  faith. 

[1]  1.  The  commission  was  not  invalid  be- 
cause Issued  on  an  oral.  Instead  of  written 
and  verified,  application.  The  right  to  take 
depositions  In  criminal  cases  is  statutory, 
and  the  statute  required  no  affidavit  or  writ- 
ten application.  Since  the  defendant  may 
have  witnesses  examined  conditionally  in 
hia  behalf  exactly  as  in  civil  cases  (section 
5173,  R.  S.  1909),  save  tbat  a  commission 
most  Issue,  and  since  in  civil  cases  a  party 
to  a  pending  suit  "may  obtain  the  deposition 
<tf  any  witness,  to  be  used  In  such  suit,  con- 
ditionally" (section  6384,  R.  S.  1909),  the 
commission  under  section  S173  Issues  on  de- 
mand as  a  matter  of  right  without  any  pre- 
liminary showing.  The  deposition  of  any, 
ennseqnently  every,  witness  may  be  taken, 
and  the  sole  prerequisite  to  the  Issuance  of 
a  commission  nnder  section  5173  Is  tbat  de- 
fendant desires  one,  and  asks  for  it.  An 
affidavit  or  written  application  setting  forth 
nch  desire  could  serve  no  useful  purpose. 
The  Iiegislatnre  saw  no  reason  for  it,  and 
neither  do  we.  When  it  deemed  them  neces- 
«ry,  that  body  expressly  required  petitions 
ud  affidavits  preliminary  to  the  Issuance 
of  commissions  (sections  6398,  6420),  and 
M1S.W.-S 


the  omission  to  make  such  requirement  in 
section  5173  was  clearly  deliberate.  Deci- 
sions in  cases  arising  in  connection  with  the 
taking  of  depositions  under  statutes  and 
rules  of  court  in  which  a  limitation  is  fixed 
upon  the  taking  of  the  deposition  are  not 
in  point  Not  the  taking,  but  the  use,  of 
depositions  taken  under  section  5173  is  lim- 
ited, and  the  fallacy  of  the  argument  to  the 
contrary,  based  upon  the  word  "conditional- 
ly" in  the  section  mentioned,  was  long  since 
accurately  pointed  out  Ex  parte  Livingston, 
12  Mo.  App.,  loe.  clt  85;  Tullls  et  al.  v. 
Stafford  et  al.,  134  Ind.  258,  33  N.  E.  1023. 

[2]  The  method  of  taking  depositions  au- 
thorized by  sections  5171,  5172,  R.  S.  1909 
is  entirely  distinct  from  that  employed  in 
this  case,  and  the  conditions  imposed  by 
those  sections  have  nothing  to  do  with  the 
taking  of  depositions  under  section  6173,  as 
the  sections  themselves  disclose. 

[3]  It  may  be  added  that  the  commission 
was  in  unexceptionable  form,  and  the  ob- 
jection that  it  was  not  directed  to  the  notary 
by  name  must  be  overruled.  Borders  v. 
Barber,  81  Mo.,  loc.  clt  639. 

[4]  2.  The  statute  (section  5173)  providing 
tbat  "the  defendant  in  any  criminal  cause 
may  also  have  witnesses  examined  on  his  be- 
half," it  is  argued  that,  since  petitioner  testi- 
fied before  the  grand  Jury,  was  subpcenaed 
by  the  state,  and  had  been  advised  by  the 
prosecuting  attorney  that  he  knew  no  facts 
which  would  benefit  Wilkinson,  he  was  a 
witness  for  the  state,  and  could  not  be  a 
witness  in  Wilkinson's  "behalf."  This  car- 
ries with  it  its  refutation.  Neither  the  grand 
Jury,  the  witness,  nor  the  prosecuting  at- 
torney could  determine  for  Wilkinson  who 
were  witnesses  In  his  behalf.  He  and  his 
counsel  have  the  right  to  determine  that  and 
they  did  so  so  far  as  petitioner  is  concerned, 
for  all  the  purposes  of  section  5173,  when 
they  caused  him  to  be  subpoenaed  to  give  his 
deposition.  Further,  whether  petitioner  had 
knowledge  of  facts  which  would  benefit 
WUklnson  on  the  trial  was  a  matter  for  the 
latter  and  his  counsel  to  decide.  It  the  pros- 
ecuting attorney  or  the  witness  can  directly 
or  indlrectiy  determine  for  Wilkinson  who 
are  witnesses  "in  his  behalf"  under  the  pro- 
visions of  section  5173,  they  can  perform  the 
same  function  with  respect  to  his  rights  to 
"process  to  compel  the  attendance  of  wit- 
nesses in  hia  behalf"  (section  22,  art  2, 
Const.  Mo.)  on  the  trial  itself.  A  somewhat 
analogous  question  was  decided  against  pe- 
titioner's contention  in  State  v.  Krueger, 
69  Mo.  App.  31. 

[S]  Nor  can  the  fact  that  petitioner  acted 
on  the  advice  of  counsel  aid  him.  That 
fact  might  mitigate  punishment  in  case  of  a 
contempt  punishable  by  a  fine  or  fixed  term 
of  imprisonment  but  it  cannot  avail  to  dis- 
charge a  contemnor  committed  for  the  pur- 
pose of  coercing  his  compliance  with  a^  lav- 
ful  order  made  by  lawful  authority. 
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3.  It  Is  earnestly  Insisted  that  considerations 
of  public  policy  forbid  the  taking  of  tbe  dep- 
osition of  a  witness  who  has  appeared  before 
tbe  grand  Jury,  and  whose  name  Is  Indorsed 
upon  the  indictment.  Counsel  invoke  the  old 
common-law  rule  in  support  of  their  position. 
One  of  the  announced  purposes  of  the  com- 
mon law  In  cloaking  with  secrecy  the  pro- 
ceedings of  the  grand  Jury  was  the  preven- 
tion of  the  subornation  of  perjury  to  meet 
the  crown's  evidence,  and  this  is  strongly 
urged  upon  our  consideration.  That  was  a 
part  of  a  system  which  denied  the  defendant 
counsel,  kept  him  in  close  confinement  until 
the  hour  of  trial,  refused  him  the  right  to 
call  witnesses,  sent  Juries  to  Jail  for  return- 
ing verdicts  of  acquittal,  and  which.  In  short, 
was  devised  to  convict  tbe  accused  rather 
than  to  try  the  truth  of  the  charge  against 
him.  In  many  respects,  including  tbe  feature 
now  pressed  upon  our  attention,  the  rule  in 
England  has  been  changed  by  statutes  (6  &  7 
Will.  4,  c.  114,  J  4;  11  &  12  Vic.  c.  42;  30  & 
31  Vic.  c.  35)  under  which  a  criminal  trial 
bears  greater  resemblance  to  a  legal  proceed- 
ing. Tbe  present  policy  of  English  law  is  to 
be  srathered  from  these  statutes.  Likewise 
the  policy  of  our  law  is  evidenced  by  our 
statutes. 

[6]  No  considerations  of  policy  derived 
from  the  common  law  can  be  relied  upon  to 
overturn  statutes,  the  purpose  of  which  was 
to  supplant  that  policy  with  another. 

[7]  The  enactment  by  the  Legislature  of 
statutes  requiring  the  indorsement  upon  in- 
dictments and  Informations  of  the  names  of 
tbe  state's  witnesses  for  the  information  of 
tbe  defendants  (sections  6097,  5067,  R.  S. 
1009;  State  v.  Myers,  198  Mo.,  loc.  dt  245, 
94  S.  W.  242),  affording  defendants  an  oppor- 
tunity to  hear  the  testimony  of  the  state's 
witnesses  and  to  call  witnesses  before  exam- 
ining magistrates  (sections  5026,  5027,  R.  S. 
1909),  and  according  them  the  right  to  de- 
mand a  preliminary  examination  under  cer- 
tain circumstances  (section  5056,  R.  S.  1909), 
evidences  a  policy  materially  at  variance 
with  the  purpose  which  gave  origin  to  the 
rule  relied  upon.  Our  Legislature  has  pro- 
ceeded upon  the  theory  that  truth  has  noth- 
ing' to  fear  from  light  In  view  of  these  en- 
actments and  tbe  policy  they  indicate,  we  are 
unable  to  see  bow  it  is  possible  to  employ 
the  rule  of  the  common  law  to  excuse  peti- 
tioner's contumacy,  provided  he  is  not  except- 
ed from  tbe  all-embracing  terms  of  section 
5173  by  force  of  some  other  controlling  stat- 
ute. 

[8]  4.  It  is  urged  that,  since  petitioner 
testified  before  tbe  grand  Jury,  he  cannot 
give  bis  deposition  without  violattng  tbe  oath 
he  took  as  a  witness  before  that  body.  The 
oath  administered  to  witnesses  before  grand 
Juries  (section  6070,  R.  S.  1909)  binds  them, 
among  other  things,  not  to  disclose  any  fact 
concerning  which  tbey  "shall  here  testify,  un- 
lc«8  lawfully  required  to  testify  In  relation 


thereto."  It  la  obvious  that,  if  there  Is  no 
other  legal  obstacle  save  the  clause  of  the 
oath  quoted,  it  does  not  prohibit  the  tak- 
ing of  petitioner's  deposition,  provided  his 
being  compelled  to  give  his  deposition  is 
equivalent  to  his  being  "required  to  testify." 

[I]  To  "testify"  is  to  "make  a  solemn  dec- 
laration, verbal  or  written,  to  establish  some 
fact"  Case  et  al.  v.  James,  90  Wis.,  loc. 
dt  322,  63  N.  W.  237;  O'Brien  v.  State,  125 
Ind.,  loc.  dt  44,  25  N.  E.  137,  9  L.  R.  A. 
323;  Nash  et  al.  ▼.  Hoxie  et  al.,  69  Wis., 
loc.  dt  388,  18  N.  W.  408;  Gannon  v.  Ste- 
vens, IS  Kan.,  loc  dt.  459;  State  v.  Robert- 
son, 26  S.  C,  loc.  dt  120,  1  S.  E.  443. 

Under  the  provisions  of  a  statute  empower- 
ing a  litigant  to  compel  his  adversary  "to 
testify  in  bis  behalf,"  the  Supreme  Court  of 
L'onnecticat,  In  a  proceeding  by  writ  of  ha- 
beas corpus  (Bucidngbam  v.  Bamum,  30 
Conn.  358),  denied  the  existence  of  a  "dis- 
tinction between  testimony  given  on  the  trial 
Itself  and  testimony  taken  In  the  form  of  a 
deposition,"  and  affirmed  a  Judgment  remand- 
ing the  petitioner  who  relied  upon  such  dis- 
tinction for  his  discharge  after  commitment 
for  refusal  to  give  his  deposition.  These 
authorities  and  the  ordinary  and  accepted 
meaning  of  the  word  "testify"  convince  us 
that  the  oath  taken  before  tbe  grand  Jury 
constitutes  no  obstacle  to  tbe  taking  of  pe- 
titioner's deposition.  If  the  deposition  is 
being  lawfully  taken,  the  deponent  is  law- 
fully required  to  testify,  and  tbe  obligation 
of  his  oath  is  met  even  when  the  oath  is 
construed  to  mean  all  that  counsel  for  pe- 
titioner contend  it  does  mean. 

5.  It  is  unnecessary  to  discuss  the  cases 
holding  that  a  witness  cannot  be  committed 
for  refusing  to  answer  questions  which  them- 
selves disclose  that  no  answer  made  could 
possibly  be  relevant  to  any  Issue  in  the  case 
In  which  the  deposition  is  being  taken.  No- 
such  question  Is  In  this  case.  If  it  be  true 
that  the  money  Wllldnson  is  accused  of  ob- 
taining by  improi)er  means  was  furnished  him 
by  petitioner  and  paid  out  by  Wilkinson  as 
agreed  for  the  purpose  of  settling  a  dvil 
suit  in  which  petitioner  was  defendant,  that 
seems  an  important  fact  in  Wilkinson's  de- 
fense. The  questions  put  tended  to  elide 
evidence  on  this  theory.  They  were  dearly 
relevant  to  the  Issue  in  the  pending  case. 

[10]  Since  petitioner  refused  to  be  sworn 
or  testify  at  all,  the  record  does  not  present 
any  question  as  to  Wilkinson's  good  faith 
in  taking  these  depositions.  Ex  parte  Ham- 
mond, 83  Neb.,  loc.  clt  644,  120  N.  W.  203, 
23  L.  R.  A.  (N.  S.)  1173.  However,  the  ques- 
tions put  were  relevant  to  tbe  issue  There 
ia  no  Indication  of  a  design  to  oppress  and 
none  of  an  officious  effort  to  pry  Into  peti- 
tioner's private  affairs  not  pertinent  to  the 
issues  in  the  pending  case.  There  was  no 
suggestion  that  petitioner's  answers  might 
Incriminate  him. 

Except  for  some  loose  allegations  in  the 
form  of  conclusions,  the  sole  basis  of  the 
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cbarge  of  tad  faith,  outside  tbe  fact  that 
the  witness  Is  among  those  relied  on  by  the 
state,  seems  to  be  that  the  questions  put 
were  leading.  It  is  urged  that  the  effort  was 
merely  to  cross-examine.  No  objection  to 
tbe  form  of  the  questions  was  made.  The 
remedy  for  Improper  form  is  not  by  refusal 
to  answer.  If  no  objection  Is  made  before 
the  notary  to  the  form  of  question  put,  the 
answers  could  not  be  excluded  on  the  trial 
because  the  questions  are  leading.  Direct 
examination,  as  It  is  argued.  Is  a  condition 
precedent  to  cross-ezamlaation.  It  does  not 
follow,  however,  that  every  examination  in 
which  leading  questions  are  employed  la 
a  cross-examination  in  that  sense.  The  form 
of  the  questions  put  cannot  be  relied  upon 
as  ground  of  discharge  in  a  case  of  this  kind. 

For  these  additional  reasons,  no  question 
of  bad  faith  in  taking  petitioner's  deposition 
arises  on  this  record.  It  is  therefore  un- 
necessary to  pass  upon  any  such  question 
and  unnecessary  to  decide  whether  petitioner 
could  raise  any  such  question  in  this  pro- 
ceeding. See  Ex  parte  Brockman,  233  Mo., 
lot  dt  153,  134  S.  W.  977. 

6.  The  record  of  the  notary  and  exhibits 
brought  here  disclose  that  petitioner  filed  a 
written  refusal  to  he  sworn  and  testify; 
that,  despite  the  notary's  efforts  to  induce 
bim  to  be  sworn,  he  refused  to  do  so,  and 
also  refused  to  answer  the  questions  put  to 
him,  tbe  relevancy  of  which  we  have  else- 
irbere  considered. 


[11]  The  record  of  the  notary  sets  forth 
all  the  facts  constituting  tbe  contempt,  In- 
cluding the  questions  propounded  and  the 
refusals  to  answer,  and  shows  an  order  and 
"Judgment"  tljat  petitioner  be  committed  for 
the  doing  of  the  things  which  constituted  it. 
In  re  Shull,  221  Mo.,  loc.  cit.  628,  121  S.  W. 
10,  133  Am.  St  Rep.  496.  The  fact  that  the 
word  "contempt"  is  not  used  In  the  order  is 
of  no  importance.  The  conduct  of  petitioner 
constituted  the  contempt.  The  use  of  the 
word  could  not  make  that  contempt  which 
is  not  so,  nor  can  the  failure  to  use  the  word 
in  the  order  devest  the  petitioner's  conduct 
of  its  contemptuous  character.  Certainly  It 
Is  no  such  irregularity  as  to  render  the  order 
and  commitment  void.  Ez  parte  Crenshaw, 
80  Mo.,  loc.  cit.  456.  The  commitment  is  not 
assailed  and  is  In  proper  form. 

[12]  7.  The  Legislature  having  specifically 
authorized  the  taking  as  in  civU  cases  of 
the  deposition  of  any  witness  by  a  defend- 
ant in  a  criminal  case,  the  extent  to  which 
the  examination  may  go  is  the  same  as  in 
the  taking  of  depositions  in  a  civil  case. 

[1 3]  With  the  policy  of  the  statutes  on  this 
subject  we  have  nothing  to  do.  That  is  the 
business  of  the  Legislature.  Tullia  v.  Staf- 
ford, 134  Ind.,  loc.  cit.  261,  33  N.  E.  1023. 

The  petitioner  is  remanded. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  tbe  opinion  of  the 
court    All  the  Judges  concur. 


Digitized  by 


Google 


38 


141  SOUTHWESTEBK  BEPORTEB 


(Ky. 


LAWSON  T.  HATFIELD  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec  8,  1911.) 

1.  Adverse   Possession   ({   114*)  — Acqxtibi- 
noN  OF  TiTUBj— Evidence. 

E>TideDce  held  to  support  a  finding  that  « 
defendant  in  trespass  to  try  title  had  acquired 
title  by  adverse  possession  of  a  tract  with 
boundary  lines  marlsed  on  the  ground. 
.  [Ed.  Note.— For  other  cases,  see  Advene  Poe- 
session,  Dec.  Dig.  {  114.*] 

2.  Appeal   and    Ebbor    (8    994*)— Verdict— 
CoNFLicTiNo  Evidence— Conclusiveness. 

Inconsistencies  in  the  evidence  of  the  wit- 
nesses of  a  party  po  only  to  the  credibility  of 
the  witnesses,  which  is  for  the  jury  in  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3901-3906;    Dec.  Dig.  i 

3.  Tbespass  to   Try  Title   (|   47*)— Judg- 
ment. 

AVhere,  in  trespass  to  try  title,  the  jury 
rendered  a  verdict  for  defendants  on  their  plea 
of  title  by  adverse  possession,  and  before  nnal 
judgment  plaintiff  purchased  the  interests  of 
two  of  the  defendants,  the  judtnnent  must  be 
for  plaintiff  against  such  defendants  for  what- 
ever interest  they  had  ia  the  land,  and  in  fa- 
vor of  the  other  defendant,  leaving  for  future 
determination  interests  of  the  parties. 

[Bid.  Note.— For  other  cases,  see  Trespass  to 
Try  Title.  Dec.  Dig.  g  47.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  W.  H.  Lawson,  trnstee,  against 
Josepli  Hatfield,  Jr.,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  demanded. 

Hager  &  Stewart,  Harkins  &  Harkins,  Geo. 
I.  Neal,  and  E<dward  C.  Lyon,  for  appellant 
Butler  &  Moore,  J.  S.  Cline,  and  J.  M.  Yorlc, 
for  appellees. 

OLAT,  G.  This  action  of  trespass  was 
brought  by  appellant,  W.  H.  Lawson,  as  Ims- 
tee  of  Luther  Koontze,  against  appellees, 
Jos^li  Hatfield,  Jr.,  and  others,  to  try  title 
to  a  tract  of  land  fnlly  described  in  the  peti- 
tion, and  to  enjoin  appellees  from  catting 
and  carrying  away  the  timber  therefrom. 
Appellees  answered,  denying  the  title  of  ap- 
pellant, and  asserting  that  the  timber  in 
question  was  cut  from  a  certain  tract  of 
land  described  In  the  answer,  and  contain- 
ing 100  acres,  to  which  they  set  up  title  by 
adverse  possession.  JJpon  motion  of  appel- 
lees, an  issue  out  of  chancery  was  awarded, 
for  the  purpose  of  submitting  to  the  Jury 
the  question  whether  or  not  the  timt>er  was 
cut  from  the  100  acres  of  land,  and  whether 
or  not  appellant  or  appellees  were  the  own- 
ers thereof.  The  jury  returned  a  verdict  In 
favor  of  appellees,  and  judgment  was  entered 
accordingly.  From  that  judgment  an  appeal 
was  prosecuted  to  this  court  Here  the  judg- 
ment was  reversed,  on  the  ground  that  the 
verdict  in  favor  of  appellees  was  flagrantly 
against  the  evidence.  At  the  same  time,  this 
court  held  that  the  instructions  did  not  prop- 


erly present  the  law  of  the  caae,  though  tbe 
error  in  this  respect  was  not  complained  of, 
and  could  not  therefore  be  considered  as 
ground  for  rev&eeaL  The  opinion  on  tlie 
former  appeal  may  be  found  in  99  S.  W.  262, 
30  Ky.  Law  Rep.  589,  under  the  style  of 
Kountze  v.  Hatfield,  etc.  Upon  the  return 
of  the  case,  the  question  of  adverse  posses- 
sion on  the  part  of  appellees  was  again  sub- 
mitted to  the  jury  by  instructions  which  are 
not  complained  .of,  and  the  jury  again  re- 
turned a  verdict  in  favor  of  appellees.  From 
that  judgment  this  appeal  is  prosecuted. 

[1]  The  evidence  for  appellees  is  to  the  ef- 
fect that  their  father  owned  certain  tracts 
of  land,  knovrn  as  lots  9,  10,  11,  and  12  on 
the  plat  filed  In  the  record.  During  the  Civil 
War,  he  built  a  house  on  lot  9.  Half  of  this 
house  was  within  his  own  patent  while  the 
other  half  extended  over  the  line  onto  the 
patent  of  appellant  and  on  the  100  acres 
of  land  in  controversy.  This  house  their 
father  continued  to  occupy  until  hia  death, 
and  after  his  death  certain  members  of  hia 
family  occupied  it  More  than  15  years  prior 
to  the  institution  of  his  action,  old  man 
Hatfield  had  the  tract  in  controversy  sui^ 
veyed  by  a  man  by  the  name  of  Johnson. 
At  the  time  of  this  survey,  a  boundary  was 
marked  all  around  the  land.  The  marked 
iMundary  commenced  "at  a  sugar  tree  and 
ran  up  Fork  Ridge  between  Seng  Camp  and 
Main  Creek  to  Peel  Poplar  and  around  the 
ridge  of  Peel  Poplar  down  to  Jim  Hatfield's 
line  and  across  and  back  to  the  beginning  to 
the  sugar  tree."  This  boundary  was  plainly 
marked  all  around.  It  was  marked  with  a 
hatchet  and  on  most  of  the  timber  there 
were  two  hacks.  Any  one  could  follow  the 
marked  timber  around  tlie  boundary.  This 
marking  was  done  about  27  or  28  years  prior 
to  the  time  of  the  last  trial,  wliich  occurred 
in  1910. 

According  to  the  testimony  of  Jake  Hat- 
field, who  helped  carry  the  chain,  the  bound- 
ary was  marked  all  the  way  around,  and  it 
was  the  best  marked  boundary  he  ever  saw. 
The  old  house  stood  on  the  inside  of  this 
marked  boundary,  and  the  timber  was  cut 
therefrom.  His  father  occupied  the  land  in 
controversy  and  claimed  same  to  the  extent 
of  the  marked  boundary.  After  his  death  his 
children,  who  succeeded  to  their  father's  title 
by  deeds  from  taim,  and  by  his  last  will  and 
testament  claimed  to  the  extent  of  this 
boundary.  They  and  their  father  cultivated 
a  portion  of  this  boundary,  and  cut  rail  and 
building  timber  therefrom  whenever  they 
pleased. 

W.  F.  Coleman,  another  witness,  testified 
that  he  had  knovm  the  marked  boundary  for 
about  27  years ;  that  it  was  plainly  marked, 
and  one  could  begin  at  any  marked  object 
and  go  around  the  entire  boundary. 

Jordan  Dotson  testified  that  he  knew  where 
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the  timber  was  cut,  and  that  It  was  cut  on 
the  Inside  of  the  marked  boundary-  He  also 
Etated  that  about  28  years  before  giving  his 
testimony  Thomas  Hatfield,  father  of  appel- 
lees, worked  on  the  land  In  controversy  and 
sold  timber  therefrom.  To  the  same  effect  Is 
the  testimony  of  J.  P.  Hatfield. 

For  appellant,  young  Thomas  Hatfield,  who 
since  the  first  trial  had  sold  and  conveyed 
bis  interest  In  the  land  in  controversy  to 
appellant,  and  who  upon  the  former  trial 
testified  as  to  the  time  when  the  boundary 
was  marked,  and  that  it  was  marked  all  the 
way  around,  stated  upon  the  second  trial 
that  he  had  recently  gone  and  examined  the 
honndary,  and  found  that  It  ^as  not  marked 
all  the  way  around. 

Mrs.  Boblnet,  formerly  America  Hatfield,  a 
sister  of  appellees,  testified  that,  Just  before 
lier  father's  death,  she  had  a  conversation 
with  him,  in  which  he  was  talking  about 
didding  his  land.  He  told  her  iie. would  give 
her  that  part  of  the  land  on  the  right-hand 
side  of  the  creek;  that  on  that  side  the  big 
surv^  would  not  hurt  her,  while  on  the  left- 
band  side  of  the  creek  it  would  take  right 
smart  He  further  told  her  not  to  cut  any 
chestnut  timber  on  the  big  survey.  A.  L. 
Boblnet,  her  husband,  testified  that,  during 
the  fall  preceding  the  time  of  giving  his  testi- 
mony, he  and  Jake  Hatfield  went  over  the 
boundary  in  question,  and  found  some  places 
marked  and  some  not  marked. 

Joe  Hatfield  testified,  In  rebuttal,  that  he 
had  a  talk  with  Hoblnet  after  the  latter 
went  around  the  boundary,  and  Roblnet  re- 
marked "that  is  the  beat  marked  boundary  I 
ever  saw." 

[2]  Upon  this  evidence  we  see  no  reasoi) 
to  disturb  the  finding  of  the  Jury.  While 
certain  inconslstendes  in  the  evidence  of  ap- 
pellees' witnesses  are  pointed  out,  they  go 
only  to  the  credibility  of  the  witnesses,  and 
their  credibility  was  a  question  for  the  Jury. 
If,  as  a  matter  of  fact,  the  boundary  was  not 
marked,  this,  it  seems  to  us,  could  have  been 
shown  by  witnesses,  other  than  those  whose 
Interest  had  been  purchased  by  appellant. 
If  anything,  the  weight  of  the  evidence  is 
with  appellees,  and  it  cannot  therefore  be 
said  that  the  finding  of  the  Jury  is  flagrantly 
against  the  evidence. 

[I]  This  suit  was  originally  brought 
against  Joseph  Hatfield,  Jr.,  America  Hat- 
Beld,  Elizabeth  Hatfield,  Thomas  Hatfield,  Ju- 
lias Hatfield,  and  Anderson  Smith.  The  de- 
fendants Joseph  Hatfield,  Jr.,  America  Hat- 
field, and  Thomas  Hatfield  answered,  and  al- 
leged that  they  were  the  owners  of  the  land  In 
controversy,  while  Julius  Hatfield  and  An- 
dereon  Smith  were  only  hired  hands,  engaged 
in  catting  timber  therefrom.  Elizabeth  Hat- 
Oeld  was  the  mother  of  the  defendants  who 
iDSwered  and  the  widow  of  their  father,  and 
iet  Interest  ceased  upon  her  death.    Just 


before  final  Judgment  was  rendered,  plaintiff 
below  purchased  the  Interest  of  Thomas  Hat- 
field and  America  Kobinet,  formerly  America 
Hatfield,  and  Judgment  was  rendered  against 
them  In  favor  of  plaintiff.  This  left  only  one 
defendant  to  the  action  who  claimed  any 
interest  in  the  land.  Upon  the  return  of  the 
verdict  by  the  Jury,  the  court  disregarded 
the  judgment  theretofore  entered  in  favor  of 
plaintiff  against  Thomas  Hatfield  and  Amer- 
ica Eobinet,  and  adjudged  that  Joseph  Hat- 
field, John  Hatfield,  Nancy  Hatfield,  Jacob 
Hatfield,  and  J.  P.  Hatfield  were  the  owners 
of  the  land  in  controversy,  although  the  last 
four  named  were  not  parties  to  the  action. 
For  this  reason,  the  judgment  is  erroneous. 
The  effect  of  the  .verdict  was  that  Thomas 
Hatfield,  St.,  and  those  claiming  through  him, 
had  obtained  title  to  the  land  by  adverse  pos- 
session. The  court  should  have  rendered 
Judgment  in  favor  of  plaintiff  against  Thomas 
Hatfield  and  America  Roblnet  for  whatever 
Interest  they  had  in  the  land,  and  the  peti- 
tion should  have  been  dismissed  as  to  Joseph 
Hatfield,  and  he  should  have  been  adjudged 
to  be  one  of  the  owners  of  the  land,  thus  leav- 
ing for  future  determination  the  question  as 
to  what  interest  plaintiff  acquired  by  virtue 
of  the  purchase  from  and  judgment  against 
Thomas  Hatfield  and  America  Roblnet,  as 
well  as  what  interest  each  of  Thomas  Hat- 
field's heirs  and  devisees  had  In  the  land  In 
question. 

Upon  a  return  of  the  case,  the  lower  court, 
upon  proper  application,  will  enter  Judgment 
as  above  indicated,  and,  ui>on  bringing  the 
other  heirs  and  devisees  before  the  court, 
will  proceed  to  determine  their  respective  in- 
terests, as  well  as  the  rights  of  the  plaintiCF, 
by  virtue  of  his  purchase  and  Judgment,  in 
and  to  the  property  in  controversy. 

Judgment  reversed,  and  case  remanded  for 
proceedings  consistent  with  this  opinion. 


EQUITABLE  LIFE  ASSUB.  SOCIETI  v. 

MEUTH  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1911.) 

On  rehearing.  Former  opinion  (145  E^. 
113,  140  8.  W.  157)  modified. 

HOBSON,  C.  J.  The  only  question  before 
the  court  in  this  case  was  whether  the  de- 
fendant could  show  that  the  policy  had  been 
altered,  without  a  plea  of  non  est  factum  or 
any  allegation  putting  In  issue  the  genuine- 
ness of  the  policy.  This  is  all  the  opinion 
was  Intended  to  decide.  No  opinion  is  ex- 
pressed on  the  question  whether  a  general 
plea  of  non  est  factum  would  be  sufficient  in 
a  case  like  this. 

The  former  opinion  (see  Equitable  Life 
Assurance  Co.  v.  Meuth,  145  Ky.  113,  140 
S.  W.  157)  Is  modified  as  above  indicated. 
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MOCK  T.  BOARD  OF  EDUCATION  OF 

NELSON  COUNTY  et  al.t 

(Court  of  Appeal!  of  Kentucky.    Dec.  6,  1011.) 

1.  Schools  and  School  Districts  ({  114*)— 
EouoATioitAL  Divisions— Capacitt  to  bk 
Sued. 

An  educational  division  of  a  county,  tieins 
unincorporated,  cannot  be  sued. 

[EJd.  Note.— For  other  cases,  see  Schools  and 
School  Districta,  Cent  tUg.  f  271;    Dec.  Dig. 

2.  Schools  and  School  Districts  (|  142*)— 
County  Boards  or  Education- Liabilitt 

TO    ^^feACHEBS 

Since,  under  Act  March  24,  1908  (Ky.  St 
I  4426a  [Russell's  St.  H  66l0al-66l0bS1),  a 
county  board  of  education  has  control  of  the 
school  property,  and  authority  to  apply  funds 
to  teachers'  salaries,  it  is  a  proper  party  defend- 
ant to  a  suit  by  a  teacher  to  recover  damages 
for  unlawful  dismissal. 

[Ed.  Note.— For  other  oases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  142.*] 

3.  Schools  and  School  Distbicts  (I  142*)— 
Misjoinder  or  Parties. 

Since,  in  a  suit  by  a  school  teacher  to  re- 
cover damages  for  her  unlawful  dismissal,  the 
liability  of  the  county  board  of  education  was 
limited  to  the  amount  due  under  the  teacher's 
contract,  the  board  could  not  be  joined  as  party 
defendant  with  a  trustee,  the  only  cause  of  ac- 
tion against  whom  was  his  personal  tort  in  lock- 
ing tiie  schoolhouse  door,  and  preventing  plain- 
tiff from  teaching;  and  hence  plaintiff  was  prop- 
eriy  required  to  elect  against  which  of  the  two 
she  would  proceed. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  142.*] 

4.  Courts  (S  223*)— Jurisdictijon— Amount 
in  contboverst. 

Under  Ky.  St.  {  950  (Russell's  St.  {  2784), 
depriving  the  Court  of  Appeals  of  jurisdiction  of 
an  appeal  from  a  money  judgment  involving  less 
than  $200,  the  court  has  no  jurisdiction  of  an 
appeal  from  a  judgment,  where  plaintiff  admits 
that  she  has  received  $94.62  of  the  $227.15  due 
her. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  606;   Dec.  Dig.  {  223.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  Lizzie  Mock  against  the  Board 
of  Education  of  Nelson  (>)unty  and  others. 
Judgment  dlamissliig  petition,  and  plaintUT 
appeals.    Appeal  dismissed. 

C  T.  Atkinson,  tor  appellant  John  S. 
Kelley  and  Bedford  C.  Cherry,  for  appellees. 

CLAY,  C.  Plaintiff,  Lizzie  Mock,  who  had 
been  elected  and  qualified  as  teacher  of  the 
Poplar  Flat  school  No.  7,  in  educational  dis- 
trict No.  6,  of  Nelson  county,  brought  this 
action  to  recover  damages  for  her  unlawful 
dismissal.  The  county  board  of  education 
of  Nelson  county,  educational  division  No.  S 
of  Nelson  county,  common  school  No.  7  in 
said  division  No.  6,  and  E.  L.  Beam,  as  trus- 
tee of  Poplar  Flat  school  No.  7  in  educational 
division  No.  5  were  made  parties  defendant 
She  charged  that  the  total  amount  due  her 
under  her  contract  was  $227.16,  of  which  sum 
only  $84.02  bad  been  paid.  She  asked  dam- 
ages in  the  sum  of  $300.     The  court  first 


required  plaintiff  to  elect  which  one  of  the 
parties  defendant  she  would  proceed  against, 
and  she  elected  to  proceed  against  the  county 
board  of  education.  Thereupon  the  court 
sustained  a  demurrer  to  the  petition,  the  pe- 
tition was  dismissed,  and  she  appeals. 

[1-4]  Plaintiff  did  not  sue  the  Individual 
trustees  of  the  educational  division  who,  it 
is  claimed,  unlawfully  dismissed  her;  she 
simply  sued  the  educational  division  Itself, 
which  is  unincorporated,  and  cannot  be  sued. 
As,  under  the  act  of  March  24,  1908,  which 
Is  set  forth  in  the  subsections  of  section 
4426a  of  the  Kentucky  Statutes  (sections 
5610al-S610b8,  RusseU's  St),  the  county  board 
of  education  is  .vested  with  the  control  of  the 
school  property  of  the  county,  and  has  au- 
thority to  apply  the  funds  arising  from  local 
taxation  to  the  payment  of  the  teachers'  sal- 
aries, we  think  the  county  board  of  educatloB 
was  properly  made  a  party  defendant  Its 
liability,  however,  is  measured  by  the  amount 
of  money  due  imder  the  teacher's  contract. 
The  only  cause  of  action  alleged  against  E. 
L.  Beam,  the  trustee,  was  his  personal  tort 
in  locking  the  schoolhouse  door,  and  prevoit- 
Ing  plaintiff  from  teaching.  Under  these  cir- 
cumstances, the  county  board  ot  education 
and  E.  L.  Beam,  the  trustee,  could  not  be 
joined  as  parties  defendant  Therefore  the 
court  properly  required  the  plaintiff  to  elect 
which  one  of  the  defendants  she  would  pro- 
ceed against  Having  elected  to  proceed 
against  the  county  board  of  education,  and 
Its  liability  being  restricted  to  the  amount  of 
plaintiff's  salary  due  under  the  contract  and 
plaintiff  having  admitted  that  she  had  re- 
ceived $94.62  of  the  $227.15  due  her,  it  fol- 
lows that  the  only  amount  In  controversy 
on  this  appeal  Is  the  difference  between 
these  two  sums,  or  $132.53,  which  is  not  suffi- 
cient to  confer  Jurisdiction  on  this  court. 
Ky.  Stats,  i  950  (Russell's  St  {  2784). 

For  these  reasons,  the  appeal  is  dismissed. 


MUTUAL  BENEFIT  LIFE  INS.  CO.  v. 

KMIG'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  1911.) 

1.  Insurance  ({  367*)— Extended  Insurance 
—Application  or  Reserve. 

A  life  policy  stipulated  that,  on  default  in 
premiums,  its  entire  net  reserve  should  be  ap- 
plied by  insurer  as  a  single  premium  at  the 
rates  published  to  purchase  nonparticipating 
term  insurance.  The  charter  of  insurer  author- 
ized its  directors  to  adopt  by-laws  regulating  the 
business  not  repugnant  to  law.  A  by-law  pro- 
vided that  the  surplus  mi^ht  be  distributed  from 
time  to  time  as  the  directors  might  direct. 
Held,  that  the  directors  could  retain  20  per  cent. 
of  the  surplus,  and  there  could  be  no  extended 
insurance  for  that  amount 

[Ed.   Note.— For   other  cases,  see  Insurance, 
Dec  Dig.  i  367.*] 

2.  Insurance  ({  4*)— Lirs  Insurancb— Pre- 
miums. 

Ky.  St  I  656  (Russell's  St  I  4379),  pro- 
hibiting life  insurance  companies  from  miaking 


•For  other  cases  se«  stuns  topic  sod  ssctfsa  NUMBER  In  Dec.  Dig.  *  Am.  Dtg.  Key  No.  Ssrlss  *  Rep'r  indsiss 
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diacrimlnations  in  premiums  or  in  dividends  or 
other  l)enefit  payable  thereon,  does  not  apply  to 
existing  contracta  made  before  its  adoption,  and 
the  righta  of  the  holder  of  a  policy  issued  prior 
to  the  statute  is  not  controlled  thereby. 

[Bd.  Note. — For  other  cases,  see  Insurance, 
Dec.  DiK.  |  4.*] 

3.  Afpkai.  ard  Ebbob  ({  1195*)— Law  or  thk 

Casb. 

The  opinion  of  the  Oourt  of  Appeals  is  the 
law  of  the  case  on  a  subsequent  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BcTor,  Gent.  Dig.  |§  4661-1665;  Dea  Dig.  i 
1195.»] 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

Action  by  Emlg's  Administrator  against 
tbe  Mutual  Benefit  Life  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Beversed  and  remanded. 

W.  O.  Harris,  for  appellant  L.  J.  Craw- 
ford, Bobt  A.  N'agel,  and  Hazelrigg  &  Hazel- 
rigg,  for  appellee. 


HOBSON,  C.  J.  In  the  opinion  delivered 
on  a  former  appeal  of  tbis  case  (see  127  Ky. 
588,  106  S.  W.  230,  32  Ky.  Law  Rep.  484,  23 
L.  R.  A.  [N.S.]  828),  it  was  found  that  after 
deducting  from  the  net  reserve  of  tbe  policy, 
which  was  $1,001.95,  the  sum  of  Emlg's  debt 
and  interest  amounting  to  $905.61,  there 
would  be  left  to  his  credit  for  the  purpose  of 
purchasing  extended  Insurance  $93.50.  But 
this  is  error,  as  the  difference  l)etween  the 
two  amounts  Is  in  fact  $96.34.  And  it  was 
held  that.  In  addition  to  this,  he  was  entitled 
for  the  same  purpose  to  the  dividend  on  his 
policy  for  the  year  1903.  In  concluding  the 
opinion  the  court  said :  "We  are  not  prepar- 
ed to  say  upon  the  record  before  us  what 
balance  was  due  Emig  on  March  20,  1903, 
computed  upon  the  basis  herein  Indicated. 
Upon  a  return  of  tbe  case,  evidence  may  I>e 
talcen  by  both  parties,  and  the  court  wUl  as- 
certain and  adjudge  tbe  full  amount  that 
Emig  was  entitled  to  on  March  20,  1903,  and, 
after  deducting  therefrom  the  amoimt  of  his 
debt  and  Interest,  will  compute  the  period  for 
whidi  the  balance  dne  would  purchase  ex- 
tended Insurance,  and,  If  the  extended  In- 
Burance  carried  the  policy  beyond  the  time 
of  Bmig'B  death.  Judgment  will  be  rendered 
in  favor  of  app^ee  for  the  amount  of  the 
policy  and  Interest  from  the  time  It  was 
due;  otherwise  tbe  Judgment  will  be  for 
appelant" 

Upon  a  return  of  the  case,  Bimig'B  adminis- 
trator filed  an  amended  and  supplemental 
petition,  in  which  It  is  averred  that  Emig 
wboi  his  policy  lapsed  on  March  20,  1903, 
was  entitled  by  the  terms  of  the  policy  to 
at  least  $1,051.05,  and  that  in  estimating  the 
net  reserve  the  company  deducted  therefrom 
without  having  the  legal  right  so  to  do  1 
per  cent  of  tbe  face  value  of  tbe  policy,  to 
wit,  $50.    It  was  further  set  out  that  Bnlg , 


was  entitled  to  dividends  and  apportlonmenta 
of  surplus  upon  the  policy  each  year  from 
the  date  of  Its  issual  in  1803  to  1903,  when  he 
let  it  lapse,  inclusive,  sufficient  In  amount 
when  added  to  the  reserve  to  carry  the  policy 
in^  force  for  Its  full  face  value  to  a  day  be- 
yond tbe  time  of  his  death  on  June  1,  1904; 
that  for  these  years  the  company  earned, 
andshad  sufficient  profits  and  surplus  to  en- 
able it  to  apportion  and  add  to  the  policy 
for  these  years,  a  sum  sufficient  to  carry  it 
beyond  his  death,  but  failed  and  refused  to 
appropriate  to  such  purpose  for  any  of  these 
years  the  full  dividend  and  surplus  to  which 
the  policy  was  entitled.  It  was  further  aver- , 
red  that  the  defendant  company  was  a  mu- 
tual life  Insurance  company,  and  by  its  char- 
ter the  policy  was  entitled  to  share  ratably 
and  proportionately  with  all  other  partici- 
pating policy  holders  in  the  profits  and  sur- 
plus of  tbe  company  during  every  year  from 
the  date  of  the  policy  to  the  20th  day  of 
March,  1903.  In  its  answer  to  this  pleading, 
the  company,  after  traversing  its  allegations, 
affirmatively  pleaded  that  the  dividends  for 
the  year  ending  March  20,  1903,  to  which  the 
policy  was  entitled,  amounted  to  $40.10,  and 
this,  when  added  to  $96.34,  made  $134.36,  to 
be  applied  to  the  purchase  of  extended  Insur- 
ance, and,  according  to  the  rates  in  force  at 
the  date  of  the  policy,  this  sum  would  pur- 
chase extended  insurance  for  one  year  and  68 
days,  or  from  March  20,  1903,  uAtil  May  27, 
1901,  which  last-mentioned  day  was  three 
days  before  the  death  of  Emig.  It  further 
averred  that  under  its  charter  tbe  directors 
had  authority  to  adopt  by-laws  fixing  the 
method  by  whi<^  profits  and  surplus  should 
be  ascertained  and  distributed,  and  that,  in 
pursuance  of  this  power,  the  directors  did 
adopt  a  by-law  providing  that  "the  surplus 
of  the  company  may  be  distributed  from  time 
to  time  as  the  board  may  direct;"  that  in 
each  of  the  years  during  the  time  the  pol- 
icy was  in  force  the  directors  in  pursu- 
ance of  the  by-law  and  computations  made 
by  its  actuaries  appropriated  the  surplus  of 
the  previous  year's  business  to  the  payment 
of  dividends  to  policy  holders,  including 
Emig,  which  dividends  were  duly  credited. 
Evidence  was  taken  by  both  parties  lu  the 
form  of  depositions,  and,  the  law  and  facts 
being  submitted  to  the  court,  it  was'  adjudged 
that  Emlg's  administrator  recover  from  the 
company  the  amount  of  the  policy  and  inter- 
est 

It  will  be  observed  that,  according  to  the 
computation  made  by  the  company,  the 
amounts  to  which  Emig  was  entitled  carried 
his  insurance  to  within  three  days  of  his 
death.  On  the  other  hand,  it  is  the  contri- 
tion of  the  administrator  that  the  sums  to 
which  he  was  entitled  were  sufficient  to,  and 
did,  carry  bis  insurance  beyond  the  period 
of  his  death.     Tbe  disposition  of  the  case 
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depends  on  what  dividends  Emig  was  enti- 
tled to.  The  policy  provided  that:  "When 
after  two  full  annual  premiums  shall  have 
been  paid  on  this  policy,  it  shall  cease  or  be- 
come void  solely  by  the  nonpayment  of  any 
premium  when  due.  Its  entire  net  reserve 
by  the  American  Experienced  Mortality  and 
interest  at  four  per  cent,  yearly  •  •  • 
shall  be  applied  by  the  company  as  a  single 
premium  at  the  company's  rates  published 
and  in  force  at  this  date,  either,  first,  to  the 
purchase  of  nonparticipatlng  term  insurance 
for  the  full  amount  insured  by  this  policy. 

•  •  •  "  The  charter  of  the  company.  In 
section  7,  declares  that:  "The  directors  for 
the  time  being,  or  a  majority  of  them,  shall 
have  power  to  make  and  prescribe  such  by- 
laws, rules  and  regulations  as  to  them  shall 
appear  needful  and  proper  for  the  manage- 
ment and  disposition  of  the  stock,  property, 
assets,  and  effects  of  the  said  corporation, 
and  for  all  such  matters  as  appertain  to  the 
business  thereof,  and  sliall  have  power  to  ap- 
point an  actuary  from  among  themselves: 

•  •  ♦  provided  that  such  by-laws,  rules, 
and  regulations  shall  not  be  repugnant  to 
the  Constitution  or  laws  of  the  United  States 
or  of  this  state."  In  by-law  section  22  it  Is 
provided  that:  "There  shall  be  a  mathema- 
tician of  the  company,  who  shall  be  appoint- 
ed by  and  shall  hold  bis  office  during  the 
pleasure  of  the  board.  It  shall  be  his  duty 
to  make  all  necessary  computations  relating 
to  premiums,  rates,  dividends,  reserves,  and 
surrender  values  upon  principles  recognized 
and  approved  by  the  board."  And  in  by-law 
section  26  it  was  provided  that:  "The  sur- 
plus of  the  company  may  be  distributed  from 
time  to  time  as  the  board  may  direct." 

It  Is  shown  by  the  evidence  that  during 
each  of  the  years  from  the  date  of  the  pol- 
icy to  March  20,  1903,  when  it  lapsed,  the 
board  of  directors  made  an  annual  distribu- 
tion of  surplus  to  all  the  policies  entitled 
thereto,  and  that  Emlg  received  bla  propor- 
tionate part  of  the  surplus  so  distributed,  the 
amount  varying  slightly  each  year,  being  for 
example  $41.55  in  1894  and  $40.10  In  1903. 
But  the  directors  did  not  distribute  all  of  the 
surplus,  reserving  about  20  per  cent,  for 
the  purpose  of  defraying  expenses  and  pro- 
tecting the  company  against  contingencies 
that  might  arise.  In  other  words,  if  the 
whole  of  the  surplus  had  been  distributed, 
and  Emig's  policy  had  received  its  part  dur- 
ing the  time  he  was  entitled  to  participate 
in  the  distribution  of  the  surplus,  namely, 
from  the  date  of  the  policy  until  he  permitted 
it  to  lapse  by  the  non-payment  of  premium, 
the  amount  to  which  be  was  entitled  would 
have  been  sufficient  to  carry  his  insurance 
beyond  the  period  of  his  death.  But,  If  he 
was  only  entitled  to  so  much  of  the  surplus 
as  was  distributed  by  the  directors,  and  they 
had  the  right  to  retain  undistributed  the 
amount  they  did,  the  sums  to  which  he  was 
entitled  during  the  period  mentioned  were 


not  sufficient  to  carry  the  Insurance  to  the 
time  of  his  death.  It  is  also  shown  by  an 
expert  accountant  that,  if  there  had  been  dis- 
tributed to  Emig's  policy  each  year  durln? 
Its  life,  the  amount  so  distributed  would  have 
carried  the  policy  one  year  and  154  days 
after  default  of  the  payment  of  the  premium 
In  March,  1903,  or  some  83  days  beyond  his 
death.  But  this  calculation  was  based  on 
the  theory  that  the  company  appropriated  or 
distributed  the  entire  surplus  to  which  the 
policy  was  entitled.  He  further  said  that,  if 
20  per  cent  of  the  surplus  was  retained,  the 
amount  due  Emig  as  extended  Insurance 
would  only  carry  his  policy  for  one  year  and 
68  days — the  time  fixed  by  the  experts  who 
testified  in  behalf  of  the  company.  This  ex- 
pert on  cross-examination  was  asked  these 
questions :  "Q.  I  hand  you  a  copy  of  the  pol- 
icy of  Insurance  In  controversy,  and  call  your 
attention  to  the  nonforfeiture  provision,  and 
ask  you  to  state  whether  it  provides  that  a 
nonparticipatlng  term  of  Insurance  be  grant- 
ed by  the  company  in  the  event  of  default  of 
premium  payment  is  to  be  purcliased  at  net 
rates  or  at  the  company's  published  rates?  A. 
At  the  company's  published  rates,  I  know 
that.  Q.  I  hand  yon  a  copy  of  the  company's 
published  rates  Introduced  in  evidence  In  this 
case,  and  ask  you  to  compute  the  term  of 
insurance  which  the  sum  of  $136.44  would 
buy  according  to  these  rates,  the  age  of  the 
Insured  being  56  years  and  the  amount  of  In- 
surance being  $5,000.00?  A.  It  is  one  year 
and  68  days.  Q.  Then,  in  computing  the 
term  of  one  year  and  154  days,  you  did  not 
follow  the  language  of  the  contract  In  the 
suit?  A.  At  the  time  I  computed  I  did  not 
know  what  these  values  were  there.  Mr. 
Nagel  came  and  asked  me  to  compute  the  eX'- 
tended  term  of  Insurance  on  the  data  that  he 
gave  me  and  I  computed  it  Q.  With  tha 
contract  before  yon,  together  with  the  com- 
pany's published  rates  therein  referred  to, 
you  find  the  term  to  be  one  year  and  68  days? 
A.  According  to  these  tables,  yes." 

The  evidence  makes  plain  two  proposi- 
tions :  First  That  If  the  directors  had  the 
right  to  retain  20  per  cent,  of  the  surplus  to 
which  Elmig's  policy  was  entitled  to  cover 
contingencies,  then  his  extended  insurance 
did  not  carry  the  policy  to  tlie  date  of  bis 
death.  On  the  other  hand.  If  he  was  entitled 
to  have  applied  to  his  policy  the  proportion- 
ate part  of  the  surplus  the  extended  insur- 
ance that  this  would  purchase,  It  would  carry 
the  policy  beyond  the  date  of  his  death.  So 
that  in  Its  last  analysis  the  Issue  conies  down 
to  the  question  whether  or  not  the  directors 
had  the  power  to  retain  the  per  cent  of  the 
surplus  that  they  did.  There  is  also  an- 
other question  that  should  be  noticed.  The 
company  after  1897  reduced  its  rates  on  pol- 
icies then  taken;  that  is,  it  issued  new  pol- 
icies at  a  lower  rate  than  that  spedfled  in 
the  policy  sued  on.  It  Is  insisted  that  Emlg 
was  entitled  to  the  benefit  of  the  reduction 
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on  tbe  premlnma  be  paid.    We  will  take  ap 
tbe  two  questlonB  In  tbe  order  stated. 

[1]  As  to  bis  right  to  participate  in  the  20 
per  cent,  snrploa,  tbe  contract  here  Is  not 
practically  different  from  the  one  before  ns 
In  Mutual  Benefit  Life  Ins.  Co.  t.  O'Brien, 
116  S.  W.  7S0.  Tbe  policy  in  that  case  was 
Issued  by  tbe  same  company  and  the  same 
question  was  made.  Holding  that  the  policy 
holder  was  not  entitled  to  participate  in  tbe 
surplus,  we  said:  "The  contract  provided 
that  the  matter  of  dividends  shonld  be  reg- 
ulated by  tbe  board  of  directors.  Not  only 
80,  but  tbe  stipulation  as  to  extended  insur- 
ance expressly  provides  that  the  policy  wUI 
be  antomatlcally  extended  without  partici- 
pation In  surplus  for  the  full  amount  of  tbe 
policy.  The  prompt  pajonent  of  premiums  is 
essential  to  a  lite  insurance  company,  and, 
in  stipulating  for  extended  insurance  In  case 
of  default  in  tbe  payment  of  premiums,  the 
company  may  provide  that  thla  extension  of 
tbe  policy  shall  be  without  participation  in 
the  Borplns.  The  value  of  life  Insurance  is 
dependent  upon  the  large  number  of  policies 
which  are  kept  in  force.  To  induce  the  mem- 
bers to  remain  in  the  association  and  to  pay 
their  premiums  is  to  protect  every  policy 
bolder  in  the  company.  In  the  previous  divi- 
dends which  each  policy  holder  has  received 
he  haa  enjoyed  tbe  advantage  of  dividends 
paid  upon  subsisting  policies,  and  denied  to 
those  who  had  not  paid  their  premiums,  thus 
receiving  a  larger  amount  than  he  would  oth- 
erwise have  received.  The  surrender  values 
are  also  calculated  upon  the  same  basis,  so 
that  to  strike  this  out  would  be  to  strike  out 
the  basis  upon  which  tbe  whole  scheme  was 
calculated."  Tbe  same  view  was  taken  by  tbe 
United  States  Supreme  Court  in  Equitable 
Life  Ins.  Co.  v.  Brown,  213  U.  S.  47,  29  Snp. 
Ct  411,  53  Lk  Ed.  682.  Referring  to  contract 
provisions  not  unlike  those  before  us,  the 
court  defining  the  rights  of  the  policy  holder 
said:  "By  that  contract  be  was  entitled  to 
participate  In  the  distribution  of  some  part 
of  the  surplus,  according  to  principles  and 
methods  that  might  be  adopted  from  time  to 
time  by  the  defendant  for  snch  distribution, 
which  principles  and  methods  were  rati- 
fied and  accepted  by  and  for  every  person 
who  should  have  or  claim  any  interest  under 
the  policy.  It  has  been  held  that,  under  such 
a  policy,  how  much  of  the  surplus  shall  be 
distributed  to  the  policy  holder  and  how 
much  shall  be  held  for  the  security  of  tho 
defendant  and  its  members  la  to  be  decided 
by  the  officers  and  management  of  the  de- 
fendant, in  tbe  exercise  of  their  discretion 
to  distribute,  having  In  mind  the  present  and 
future  business,  and.  In  the  absence  of  any 
allegations  of  wrongdoing  or  mistake  by 
them,  their  determination  must  be  treated  as 
proper,  and  their  apportionment  of  the  sur- 
plus is  to  be  regarded  prima  fade  as  equit- 
able." Dnder  the  principles  laid  down  in 
tliese  opinions,  there  can  be  no  extended  in- 


surance by  reason  of  the  retaining  by  tbe 
company  of  the  20  per  cent,  surplus. 

[2]  As  to  the  second  question,  section  656. 
Ky.  St.  (section  4379,  Russell's  St.),  la  re- 
lied on.  It  provides:  "No  life  insurance 
company  doing  business  in  Kentucky  shall 
make  or  permit  any  distinction  or  discrimina- 
tion in  favor  of  individuals  between  insur- 
ants of  tbe  same  class  and  equal  expectation 
of  life  in  the  amount  or  payment  of  pre- 
miums or  rates  charged  for  the  policies  of  life 
or  endowment  insurance,  or  in  the  dividends 
or  other  benefit  payable  thereon,  or  in  any 
other  of  the  terms  and  conditions  of  the  con- 
tracts It  makes."  This  statute  was  passed 
after  the  contract  In  this  case  was  made. 
The  state  cannot  impair  the  obligation  of  an 
existing  contract  The  statute  is  prospective 
in  its  obligation.  It  is  not  retrospective.  It 
has  no  application  to  existing  contracts  made 
before  its  adoption.  If  tbe  insurance  com- 
pany had  raised  Its  rates  after  issuing  the 
policy  in  question,  such  a  raise  of  its  rates 
would  not  have  affected  Emig's  rights,  and. 
In  the  same  way  when  It  afterwards  lowered 
its  rates,  his  rights  were  not  affected,  for  he 
is  no  more  affected  by  a  lowering  of  the  rates 
than  be  would  be  by  a  raise  of  them  after 
his  policy  was  ibsued.  The  statute  was  only 
intended  to  secure  equality  between  policy 
holders  having  equal  rights.  If  the  company 
at  the  time  that  one  policy  is  issued  issues 
other  policies  at  different  rates,  thus  dis- 
criminating between  policy  holders  standing 
on  equality,  the  statute  would  apply.  But  it 
was  not  the  purpose  of  the  statute  to  prevent 
an  insurance  company  from  ever  changing  its 
rates,  and  this  would  be  its  effect  if  it  was 
construed  as  contended  by  appellee.  The  pol- 
icy In  this  case  was  issued  in  1893,  before 
the  adoption  of  section  659,  Ky.  St.  (section 
4382,  Russell's  St).  The  rights  of  the  policy 
holder  are  therefore  not  controlled  by  the 
statute,  and,  as  we  held  in  the  O'Brien  Case, 
above  referred  to,  the  right  to  extended  in- 
surance must  depend  upon  the  contract.  It  is 
true  a  slight  change  In  the  nonforfeiture  pro- 
visions of  the  policy  was  made  by  a  supple- 
mental agreement  between  the  parties  made 
In  1897,  but  this  supplemental  agreement 
modifying  simply  the  nonforfeiture  provi- 
sions of  the  contract  did  not  otherwise  affect 
It  or  change  its  character  as  a  contract  made 
in  1893.  Under  the  statute,  the  policy  holder 
who  has  paid  three  full  years  premiums  Is 
entitled  to  a  paid-up  policy,  and  not  to  ex- 
tended insurance.  In  tbe  former  opinion  in 
this  case  it  was  held  that  tbe  only  question  to 
be  determined  was  whether  the  extended  in- 
surance to  which  Emlg  was  entitled  kept  the 
policy  alive  until  bis  death.  The  reason  for 
tills  ruling  was  that  the  statute  did  not  ap- 
ply to  the  policy. 

[3]  The  opinion  then  delivered  is  the  law 
of  the  case.  The  record  does  not  show  that 
any  reduction  was  made  from  the  net  reserve 
except  for  the  debt,  and,  as  the  balance  com- 
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Ing  to  tbe  Insured  Including  the  dividends  did 
fiot  extend  the  insurance  to  his  death,  there 
can  be  no  recovery  under  the  policy. 

Judgment  reversed,   and  cause  remanded 
for  a  judgment  as  above  indicated. 


LOUISVILLE  SALVAGE  CORPS  v.  LYONS. 
(Court  of  Appeals  of  Kentucky.    Dec  8,  1911.) 

Masteb  and  Sebvant  (J  289*)— Injubt  to 
EitPLOTfi— Danqebous  Place — Knowledok 
OF  Servant— Evidence. 

Evidence,  in  an  action  for  injury  to  an  em- 
ploye by  falling  through  an  open  hatchway, 
where  he  was  working,  held  samcient  to  go  to 
the  jury,  who  are  the  judges  of  the  credibility 
of  witnesses,  on  the  question  of  his  want  of 
knowledge  of  the  existence  of  the  opening, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  1089-1132;  Dec.  Dig.  $ 
289.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  James  S.  Lyons  against  the  Lou- 
isville Salvage  Corps.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

Henry  Burnett,  for  appellant  Clem  Hug- 
gins  and  Frank  Coyle,  for  appellee. 

HOBSON,  C.  J.  The  Louisville  Salvage 
Corps  is  a  corporation  formed  under  the  laws 
of  Kentucky.  It  Is  maintained  by  the  under- 
writers doing  business  In  Louisville.  The  pur- 
pose of  the  corps  Is  to  minimize  losses  at  flres; 
the  men  go  to  the  fires  and  protect  personal 
property  from  water  and  loss  in  the  Interest 
of  the  Insurers.  James  S.  Lyons  was  In  the 
employment  of  the  company.  Its  headquar- 
ters for  Its  men  are  on  Market  street,  consist- 
ing of  two  separate  buUdlngs.  The  rear  build- 
ing is  50  feet  long  and  37  feet  wide.  Tbe  up- 
stairs of  this  building  was  used  to  hang  tar- 
paulins in.  Lyons  was  ordered  to  go  up  In  this 
building  and  move  some  tarpaulins  to  make 
room  for  some  which  had  been  used  at  a 
fire  and  were  wet  While  doing  this  worit, 
he  fell  through  an  open  hatchway,  and  sus- 
tained serious  Injuries  In  the  fall,  to  recover 
for  which  he  brought  this  action  against  the 
company.  He  charged  that  he  did  not  know 
of  the  hatchway,  that  tbe  loft  was  dark  so 
that  he  could  not  see  It,  that  he  was  sent  Into 
the  building  without  notice  of  it,  and  that 
his  employer  negligently  failed  to  furnish 
him  a  reasonably  safe  place  to  work  by  rea- 
son of  which  he  was  Injured.  On  a  trial  of 
the  case  he  recovered  a  judgment  for  |3,- 
000.    The  company  appeals. 

Tbe  testimony  for  the  plaintiff  on  the  trial 
was  to  the  effect  that,  while  there  were 
some  windows  in  the  upstairs  of  tbe  build- 
ing, tbe  light  from  these  windows  was  cut 
off  by  the  tarpaulins  which  had  been  stretch- 


ed across  the  room;  that  the  tarpaulins  cov- 
ered a  large  part  of  the  hole;  that,  while  be 
was  engaged  in  the  work  that  had  been  as- 
signed him,  he  stepped  into  the  bole  and  fell 
through;  that  he  did  not  know  the  hatchway 
was  there,  and  had  only  been  In  the  service 
of  tbe  company  a  few  days.  On  the  other 
hand,  the  proof  for  the  defendant  showed 
that  Lyons  had  used  the  open  hatchway  In 
connection  with  the  other  men,  and  knew  of 
Its  existence.  The  court  fsuve  the  jury,  among  . 
others,  this  Instruction:  "But  If  you  shall 
believe  from  the  evidence  that  the  place  at 
which  the  plaintiff  was  working  at  the  time 
he  received  the  Injuries  complained  of,  was 
reasonably  safe  for  the  work  which  he  was 
required  to  do,  or  If  you  shall  believe  from 
the  evidence  that  the  plaintiff  Icnew,  or  could 
by  the  exercise  of  ordinary  care  have  known, 
of  the  existence  of  the  open  hatchway  In 
the  floor  prior  to  the  accident,  then,  la 
either  of  these  events,  the  law  Is  for  tbe 
defendant,  and  the  jury  should  so  find." 

It  is  not  Insisted  on  the  appeal  that  the  In- 
structions are  erroneous,  or  that  the  amount 
recovered  by  Lyons  is  excessive.  If  be  is  en* 
titled  to  recover.  It  Is  simply  Insisted  that 
the  tacts  proven  showed  that  lo'ons  must 
have  tcnown  of  the  hatchway.  There  Is 
great  force  In  this  if  only  the  testimony  In- 
troduced by  the  defendant  is  considered. 
The  testimony  for  the  defendant  is  to  the 
effect  that  the  hatchway  was  always  open, 
and  tbat  Lyons  had  worked  about  it  or  at  it 
since  he  had  been  there.  As  it  was  a  large 
opening,  there  would  be  much  force  in  the 
position  that  he  must  have  known  of  it,  if 
It  was  always  open.  Bat  the  proof  for  the 
plaintiff  Is  to  the  effect  that  it  was  closed 
most  of  the  time,  and,  if  it  was  closed  most 
of  the  time,  it  may  'have  been  closed  at  the 
times  when  Lyons  was  about  It  He  bad 
only  been  there  a  few  days,  and  this  testi- 
mony on  his  behalf  is  strengthened  by  the 
testimony  of  another  man  who  had  worked 
there  but  a  few  days,  who  testified  on  tbe 
trial  that  be  did  not  know  of  the  hatchway 
at  the  time  Lyons  was  hurt;  this  evidence 
being  brought  out  by  tbe  defendant.  Itself. 

The  credibility  of  the  witnesses  Is  for  the 
jury,  and  on  all  the  facts  we  cannot  say  that 
the  verdict  is  palpably  against  the  evidence. 
The  jury  Is  the  tribunal  created  by  law  to 
pass  on  disputed  questions  of  fact  The  right 
of  jury  trial  Is  guaranteed  by  the  Constitu- 
tion. Tbe  jury  sees  and  hears  the  witnesses; 
they  are  practical  men  coming  from  the  dif- 
ferent walks  of  life.  They  put  together 
their  common  experiences,  and  their  finding 
on  a  question  of  fact  should  not  be  disturbed 
simply  because  they  believed  one  witness 
rather  than  others. 

Judgment  affirmed. 
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OOSTINBSNTAIj  ins.  CO.  OF  NEW  lORK 

T.  PEDEN.t 
(Oooit  of  Appeals  of  Kentucky.    Dee.  8,  1911.) 

1.  INBUIANCB  ({  392*)— FlIUC  INSURANCE!— FOB- 
mTUBB    FOB    NONPATUENT    OF    PBBMIxniS— 

Waiveb. 

Where  a  fire  policy  provided  that  an  Insur- 
er shonid  not  be  liable  for  any  loss  occurring 
Tbile  any  note  for  the  premium  remained  due 
and  unpaid,  insurer,  by  demanding  payment  of 
a  note  after  maturity,  without  knowledge  of  a 
loss  which  had  occurred  after  the  maturity  of 
the  note  and  before  demand,  did  not  waive  the 
forfeiture. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1041-1070 ;    Dec.  Dig.  |  392. •] 

2.  INSUBANCE      (§      392*)— FIBB     INSTJBAJJCB— 
FOBFEITUBK  FOB  NONPATUSNT  OF  PBEHIUMS 

—Waives. 

Where  imrarer,  in  a  fire  policy  stipulating 
that  it  shonid  not  be  liable  for  any  loss  occur- 
ring while  any  note  for  the  premium  remained 
due  and  unpaid,  notified  insured  after  the  ma- 
turity of  a  premium  that  be  must  keep  the  in- 
surance alive  by  payment  ot  the  premium,  and 
that  when  the  amount  due  was  received  proper 
receipt  reviving  the  policy  would  be  forwarded, 
ete^  it  did  not  make  an  unconditional  demand 
for  payment,  but  merely  requested  payment  in 
the  event  insured  desired  to  revive  the  insurance, 
and  insurer  did  not  waive  a  forfeiture  for  non- 
payment of  a  premium  at  maturity. 

(Ed.  Note. — FV>r  other  cases,  see  Insurance, 
Cent  Dig.  §i  1041-1070 ;    Dec.  Dig.  g  892.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty. 

Action  by  O.  O.  Peden  against  the  Conti- 
nental Insurance  Company  of  New  Tork. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Beversed  and  remanded. 

Sdden  Y.  Trimble  and  Trimble  &  Bell,  for 
tppellant    Jno.  C.  Duffy,  for  appellee. 

CLAY,  G.  On  July  16,  1908,  appellant, 
Continental  Insurance  Company  of  New  Tork, 
issued  to  appellee,  O.  G.  Peden,  a  policy  of 
fire  Insurance  covering  bis  house  and  house- 
bold  furniture  and  kitchen  furniture.  The 
policy  was  to  run  for  a  period  of  five  years. 
.Appellee  delivered  to  appellant  one  promls- 
nry  note  for  $9.30,  due  and  payable  on  Jan- 
nary  1,  1909,  and  another  note  for  $37.20, 
payable  In  annual  Installments  of  $9.30  each, 
<m  the  1st  day  of  September  of  each  year 
tbereafter  for  a  period  of  four  years.  The 
note  In  question  contains  the  following  pro- 
vision: "And  it  Is  hereby  agreed  that  in  case 
of  nonpayment  of  any  one  of  the  Installments 
berdn  named  at  maturity,  this  compaqy  shall 
not  be  liable  for  loss  during  such  default, 
ind  the  policy  for  which  this  note  was  given 
•ball  lapse  until  payment  Is  made  to  this 
company  In  New  Tork  or  to  Its  Western  De- 
rartment  at  Chicago."  There  Is  also  contain- 
ed In  the  policy  the  following  provision: 
"But  It  is  expressly  agreed  that  this  company 
shall  not  be  liable  for  any  loss  or  damage 
that  may  occur  to  the  property  herein  men- 
tioned, while  any  promissory  note  or  obliga- 


tion, or  part  thereof,  given  for  the  premium, 
remains  past  due  and  unpaid.  Payment  of 
notes  must  be  to  the  Continental  Insurance 
Company,  at  its  office  in  Chicago,  111.,  or  Its 
office  in  New  Tork,  or  to  an  authorized  per- 
son having  such  note  in  possession  for  col- 
lection. The  company  may  collect,  by  suit  or 
otherwise,  the  premium  note  or  notes,  and  a 
receipt  from  the  office  of  the  company  must 
be  received  by  the  assured  before  there  can 
be  a  revival  of  the  policy,  which  shall  in  no 
event  carry  the  insurance  beyond  the  original 
term."  The  first  note  for  $9.30,  due  January 
1,  1909,  wad  not  paid  when  due,  but  was  paid 
some  four  or  five  months  later.  This  pay- 
ment k^t  the  policy  alive  until  September 
1,  1909,  when  the  first  Installment  of  $9.30  of 
the  premium  note  became  due  and  payables 
On  August  18,  1909,  appellant,  from  Its  office 
in  Chicago,  mailed  a  notice  to  appellee,  at 
Hopklnsville,  Ky.,  of  the  installment  due  on 
September  1,  1909.  This  notice  was  received 
by  appellee's  brother  and  was  forwarded  to 
appellee  at  Franklin,  Ky.  On  receipt  of  this 
notice,  appellee  wrote  to  appellant  that  he 
did  not  have  the  money  to  pay  the  Install- 
ment at  the  time  It  became  due,  and  asked 
for  further  time.  On  September  3,  1909,  ap- 
pellee's dwelling  house  and  contents  were  de- 
stroyed by  Are.  On  September  4th,  appel- 
lant wrote  to  appellee  the  following  letter: 
Chicago,  lUInote,  Sept  4, 1909.  Mr.  G.  G.  Pe- 
den, Franklin,  Ky. — Gentlemen:  Policy  No. 
292392.  Amount  due  $9.30.  Yours  of  recent 
date:  We  will  not  press  collection  at  present, 
but  when  the  amount  due  is  received  proper 
receipt  reviving  the  Insurance  will  be  sent 
forward.  Under  the  terms  of  the  contract  it 
Is  up  to  the  policyholder  to  keep  the  Insur- 
ance alive  by  payment  of  the  premium,  and 
as  the  Insurance  Department  does  not  ap- 
prove of  further  subdivision  of  the  premium, 
where  it  was  originally  divided  into  five  in- 
stallments, you  will  readily  realize  the  impor- 
tance of  paying  the  Installments  at  an  early 
date.  In  order  that  the  Insurance  may  be  rein- 
stated. Remit  with  a  line  quoting  number  of 
the  policy.  Tours  very  truly.  The  Continental 
Insurance  Company,  Per  Wood."  Neither  ap- 
pellant nor  appellee  knew  at  that  time  of  the 
fire.  About  the  same  time  appellee's  brother 
notified  appellant's  agents  at  Hopklnsville 
that  the  bouse  and  contents  had  been  de- 
stroyed. These  agents  did  not,  however,  no- 
tify appellant  of  the  fire  at  that  time.  On 
September  16,  1909,  appellant,  at  Its  office  in 
Chicago,  mailed  to  appellee  a  second  notice 
of  the  premium  due,  which  notice  is  as  fol- 
lows: "Chicago,  Illinois,  Sept  16,  1909.  Mr. 
G.  Q.  Peden,  Hopklnsville,  Ky.— Dear  Sir: 
We  have  previously  sent  you  notice  of  the 
maturity  of  your  note  glvea  for  insurance  In 
this  company  under  policy  No.  292392,  but 
have  received  no  reply.    Possibly  our  notice 
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has  miscarried,  or  you  have  some  reason  for 
not  replying.  If  the  latter,  we  should  be 
pleased  to  have  yon  explain.  The  amount  of 
payment  necessary  to  revive  the  insurance 
under  the  above  policy  is  9dJ30.  We  trust 
you  will  remit  same  to  us  by  bank  draft,  post 
oflSce  or  express  money  order  drawn  payable 
to  the  Continental  Insurance  Company,  as 
per  addressed  envelope  which,  for  your  con- 
venience, we  Inclose  herewith.  We  need  not 
suggest  to  you  that  the  company  is  in  every 
way  worthy  of  your  confidence,  but  we  call 
your  attention  to  the  financial  statement 
shown  on  the  back  hereof.  The  conduct  of 
Its  business  under  the  safety  fund  law  makes 
its  policy  a  particularly  desirable  one  for  the 
farmer,  as  tbe  company  could  not  fall  by  the 
burning  of  any  large  city  or  cities.  If  you 
do  not  desire  to  have  the  Insurance  revived 
the  amount  now  required  to  pay  the  earned 
premium  to  date  Is  $18.80.  While  the  law  re- 
quires us  to  designate  the  amount  of  earned 
premium  you  must  pay  to  cancel  policies,  for 
your  own  protection  we  would  prefer  you  to 
pay  your  delinquent  premium  installments 
and  thus  revive  your  insurance.  In  replying 
please  quote  the  number  of  your  policy. 
Yours  very  truly,  The  Continental  Insurance 
Company,  O.  E.  Kline,  Vice-President."  At 
the  same,  time  the  above  notice  was  mailed 
to  appellee,  appellant's  clerk  mailed  about 
300  similar  notices.  The  appellant  having 
declined  to  settle,  appellee  brought  this  ac- 
tion to  recover  oh  the  policy.  Appellee  based 
his  right  to  recover  on  the  fact  that  appel- 
lant was  holding  his  promissory  note  for  pre- 
miums as  an  evidence  of  Indebtedness  against 
him  at  the  time  the  fire  occurred,  and  was 
attempting  to  collect  and  demanding  payment 
of  the  premium  note  due  on  the  policy.  This 
appellant  denied,  and  set  up  the  forfeiture 
clause  as  a  defense  to  appellee's  right  to  re- 
cover. A  trial  before  a  Jury  resulted  in  a 
verdict  and  Judgment  in  favor  of  appellee  for 
the  sum  of  $494.76.  The  insurance  company 
appeals. 

It  is  earnestly  insisted  by  appellant  that, 
imder  the  facts  of  this  case,  it  was  entitled 
to  a  peremptory  instruction.  For  appellee  it 
is  insisted  that  the  facts  of  this  case  bring  it 
within  the  rule  laid  down  in  the  case  of 
Walls  V.  Home  Insurance  Company  of  New 
York,  114  Ky.  611,  71  S.  W.  650,  24  Ky.  Law 
Rep.  1452,  102  Am.  St  Rep.  298,  and  More- 
land  V.  Union  Central  Life  Insurance  Co.,  104 
Ky.  129,  46  8.  W.  516,  20  Ky.  Law  Rep.  432. 

[1]  As  the  evidence  shows  that  appellant 
sent  the  letter  and  mailed  the  notice  to  ap- 
pellee without  knowing  that  appellee's  house 
had  been  burned.  It  is  not  seriously  contend- 
ed, nor  could  it  be  contended,  that  these  acts, 
done  in  ignorance  of  the  fact  that  the  prop- 
erty bad  been  destroyed,  constituted  a  waiv- 
er.   Potter  T.  Continental  Insurance  Co.,  107 


Ely.  326,  53  S.  W.  669,  21  Ky.  Law  Rep.  1014. 

[2]  It  is  insisted,  however,  that  the  letter 
and  notice  are  evidence  of  the  fact  that  ap- 
pellant was  retaining  the  premium  note  and 
demanding  payment  thereof.  Even  If  we  con- 
cede this  proposition,  the  whole  of  the  letter 
and  the  whole  of  the  notice  must  be  consid- 
ered. What  is  the  ettect  of  the  letter?  It 
does  not  demand  the  payment  of  the  note  at 
all  hazards;  it  does  not  recognize  the  note  as 
a  subsisting  liability,  except  in  the  event  that 
appellee  desires  to  revive  his  insurance;  it 
states  most  emphatically  that  when  the 
amount  due  Is  received  proper  receipt  reviv- 
ing the  Insurance  will  be  forwarded.  Again, 
It  states:  "You  will  readily  realize  the  im- 
portance of  paying  the  ingtallments  at  an 
early  date,  in  order  that  the  Insurance  may 
be  reinstated."  In  the  notice  mailed  on  the 
15th,  we  find  the  following:  "The  amount  of 
payment  necessary  to  revive  the  insurance 
under  the  above  policy  Is  $9.30."  In  another 
part  of  the  notice  is  the  following:  "If  you 
do  not  desire  to  have  the  insurance  revived 
the  amount  now  required  to  pay  the  earned 
premium  to  date  is  $18.60.  While  the  law  re- 
quires us  to  designate  the  amount  of  earned 
premium  you  must  pay  to  cancel  policies,  for 
your  own  protection  we  would  prefer  you  to 
pay  your  dellnqueat  premium  Installment 
and  thus  revive  your  insurance." 

The  difference  between  this  case  and  the 
cases  of  Walls  v.  Home  Insurance  Company 
and  Moreland  v.  Union  Central  Life  Insur- 
ance Company  may  readily  be  seen.  In  each 
of  those  cases  the  company  recognized  the 
note  as  a  liability  at  all  events,  and  made  an 
unconditional  demand  for  payment.  In  the 
present  case  there  was  no  unconditional  de- 
mand for  payment,  but  merely  a  notice  or 
request  to  pay  in  the  event  the  Insured  de- 
sired to  revive  the  insurance.  In  those  cases 
the  court  recognized  the  doctrine  that  all  the 
insurer  was  required  to  do  after  default  In 
premium  under  such  condition,  If  it  did  not 
wish  to  continue  Its  liability  under  the  poli- 
cy, was  to  so  act  that  its  conduct  would  not 
be  inconsistent  with  the  claim  of  nonliability. 
That  is  exactly  what  appellant  did  in  this 
case.  It  notified  appellee  that  his  policy  had 
lapsed  by  reason  of  the  nonpayment  of  the 
premium  note;  at  the  same  time  it  reminded 
him  of  the  fact  that,  if  he  wished  to  revive 
his  insurance,  he  would  have  to  pay  the  note. 
Thus  payment  was  Insisted  upon  only  as  a 
condition  to  a  revivor  of  the  insurance,  and 
not  because  appellee  had  incurred  a  liability 
which  he  had  to  meet  at  all  events.  ~  We 
therefore  conclude  the  trial  court  should 
have  directed  a  verdict  in  favor  of  the  appel- 
lant. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 
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CHESAPEAKE  &  O.  BT.  CO.  t.  HOPKINS. 
<Coart  of  Appeals  of  Kentucky.    Dec.  6,  1911.) 

1.  Railroads  (f  484*)— Fires— Gausb— Ques- 
tion FOB  Jury. 

In  an  action  against  a  railroad  company 
for  burning  plaintiff's  land,  evidence  held  to  re- 
qnire  submission  to  the  Jury  ol  the  question 
whether  the  fire  was  set  by  sparka  emitted  from 
defendant's  en^inea. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C«nt.  rwg.  Si  1740-1746;    Dec.  Dig.  {  484.*] 

2.  Railroads  (S  4S1*)— Fires— Evidence. 

Where,  in  an  action  for  fires  alleged  to 
have  been  negligently  set  out  b]r  defendant  rail- 
road, defendant  introduced  evidence  that  the 
engines  in  pse  on  its  road,  and  particularly 
those  pulling  the  train  in  question,  were  equip- 
ped wi^  the  latest  and  most  approved  spark 
arresters,  plaintiff  was  entitled  to  show,  in 
contradiction,  that  trains  passing  along  the 
road  at  and  near  the  same  point  had  thereto- 
fore set  fire  to  the  right  of  way  and  adjoining 
land,  and  that  <hi  the  day  in  question  sparks 
from  the  engines  in  question  started  the  fire 
some  50  feet  or  more  from  the  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1717-1729 ;   Dec.  Dig.  f  481.*] 

3.  Railroads  (I  456*)— Fires— Right  or  Wat 

— IKPLAJCMABLB  MATERIAL. 

Where  a  railroad  company  failed  to  comply 
with  its  statutory  obligation  to  keep  its  right 
of  way  free  from  weeds,  grass,  and  other  com- 
bustible material,  and  by  reason  thereof  fire 
originated  on  its  right  of  way  and  escaped  to 
and  bomed  over  plaintiffs  land,  plaintiff  was 
entitled  to  recover  regardless  of  the  fact  that 
the  engines  were  equipped  with  proper  spark 
arresters. 

[Ed.  Note. — For  other  cases,  lee  Railroads, 
Cent.  Dig.  U  1673-1676;   Dec  Dig.  i  456.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  F.  A.  Hopkins  against  the  Ches- 
apeake &  Ohio  Railway  Company.  Judgm«it 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Wortbington,  Cochran  &  Browning,  M.  C. 
Kirk,  W.  S.  Harkins,  and  Joseph  D.  Harklus, 
for  appellant  J.  C.  Hopkins,  Jr.,  and  F.  A. 
Hopkins,  for  appellee. 

LASSING,  J.  On  April  17,  1909,  F.  A. 
ELopklns  had  a  large  boundary  of  bis  land 
in  Floyd  county,  Ky.,  burned  over  by  fire. 
The  fire  not  only  destroyed  considerable  fenc- 
ing and  many  sawlogs,  but  injured  the  grow- 
ing timber  as  well.  The  Chesapeake  &  Ohio 
Bailway  runs  through  this  farm  for  some  dis- 
tance, and  shortly  before  the  fire  was  discov- 
ered on  said  date  a  double-header  freight 
train  passed  over  tbe  road.  Charging  that 
the  fire  originated  from  sparks  emitted  by 
one  or  both  of  these  engines,  Hopkins  Insti- 
tuted a  suit  against  the  road,  In  wMch  he 
sought  to  recover  damages  In  tbe  sum  of  $500 
for  the  injury  to  his  property.  Tbe  railroad 
company  denied  liability,  and  attempted  to 
show  that  the  fire  did  not  originate  from 
sparks  thrown  off  by  its  engines,  but  was 
started  by  some  prospectors  operating  upon 
the  plaintlfTs  land.  On  this  issue  the  case 
was  submitted  to  a  Jury,  with  the  result  that 


tbe  plaintiff  recovered  a  verdict  for  the 
amount  sued  for. 

[1]  Several  reasons  were  assigned  tu  the 
lower  court  why  a  new  trial  should  be  grant- 
ed, but  upon  appeal  here  but  one  of  these 
grounds  is  pressed,  to  wit,  that  a  peremptory 
instruction  should  have  been  givoi,  on  tbe 
theory  that  the  evidence  did  not  support  tbe 
allegations  in  the  petition. 

There  is  a  coaling  station  a  short  distance 
below  appellee's  farm,  and  this  train  stopped 
there  and  coaled.  It  was  running  some  20  or 
SO  minutes  late.  When  It  passed  through  ap- 
pellee's land,  according  to  the  testimony  of 
some  six  or  eight  witnesses,  these  engines 
were  throwing  off  or  emitting  large  volumes 
of  smoke,  and,  according  to  one  witness,  fire 
with  the  smoke,  thus  evidencing  that  they 
were  pulling  hard.  All  of  the  witnesses  who 
testify  as  to  the  origin  of  the  fire  state  that 
it  started  shortly  after  the  train  passed. 
Some  say  that  it  was  before  the  train  had 
entirely  passed  that  the  fire  sprang  up,  while 
others  state  that  It  was  as  much  as  10,  20,  or 
30  minutes  after  the  train  passed  before  they 
saw  the  fire.  These  apparently  conflicting 
statements  as  to  the  time  are  no  doubt  due 
to  the  vague  and  Indefinite  idea  which  the 
witnesses  had  of  time;  but  when  they  are 
all  considered  together  it  is  apparent  that 
the  fire  was  discovered  a  few  minutes  after 
the  train  passed. 

The  evidence  likewise  shows  that,  when 
first  discovered,  it  was  down  near  the  rail- 
road track,  on  or  near  the  right  of  way, 
which  at  tiiat  point  was  100  feet  wide,  50 
feet  each  way  from  the  center  of  the  track. 
It  is  also  testified  to  that  there  was  fire  on 
the  opposite  side  of  the  railroad  which  start- 
ed about  the  same  time  as  the  fires  on  the 
side  where  the  damage  was  done.  Unques- 
tionably this  was  some  evidence  tliat  tbe  fire 
was  started  by  sparks  emitted  by  these  en- 
gines. 

[2]  But,  on  behalf  of  the  railroad  company, 
it  is  shown  that  the  engines  In  use  on  its 
road,  and  particularly  the  ones  that  were 
pulling  this  train,  were  equipped  with  the 
latest  and  most  approved  spark  arresters. 
To  meet  this  evidence  appellee  shows  that 
trains  passing  along  the  road  had  at  that 
same  point  and  near  theretofore  set  fire  to 
the  right  of  way  and  land  adjoining.  And  it 
iB  a  fact  bearing  upon  tbe  condition  of  the 
spark  arresters  which  was  entitled  to  go  to 
the  Jury  that,  if  upon  the  day  In  question 
sparks  from  these  particular  engines  started 
a  fire  some  50  feet  or  more  from  the  right  of 
way,  the  spark  arrester  upon  that  particular 
engine  was  not  In  perfect  condition,  else  it 
would  not  have  permitted  sparks  to  escape 
large  enough  to  start  a  fire  after  being  car- 
ried 50  feet  from  the  engina  When  all  of 
the  evidence  is  read,  the  conclusion  is  irre- 
sistible that  the  fire  complained  of  was 
started  by  sparks  emitted  from  these  en- 
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gines;  and  it  la  some  evidence  that  the  spark 
arresters  thereon  were  not  serving  their  prop- 
er purpose  when  they  permitted  the  escape 
of  sparks  large  enough  in  size  to  be  carried 
50  feet  or  more  from  the  train  and  set  fire 
to  appellee's  property.  The  proof  shows  that 
fires  were  started  In  two  or  three  places 
along  the  right  of  way  there;  and  it  further 
shows  that  the  right  of  way  at  that  point 
was  permitted  to  become  fouled  with  grass, 
weeds,  and  other  inflammable  material. 

[31  Even  if  the  spark  arresters  were  in 
perfect  condition,  and  yet  sparks  escaped 
therefrom  and  set  fire  to  this  Inflammable 
material  along  the  right  of  way,  and  spread 
from  that  onto  appellee's  premises  to  his 
damage,  the  company  would  be  none  the  less 
liable;  for  the  statute  imposes  upon  it  the 
duty  to  keep  its  right  of  way  free  from  weeds, 
grass,  and  other  combustible  material,  as  a 
means  of  preventing  the  spread  of  fire  and 
consequent  damage  on  account  thereof. 

The  court  did  not  err  In  refusing  to  give 
the  peremptory  instruction  asked.  The  evi- 
dence abundantly  supports  the  verdict  as 
to  the  damage  done  by  this  fire. 

Judgment  aflSrmed. 


VAN  WINKLE  v.  KING  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  6,  1911.) 

1.  Contracts  (|  B1*)— Considebation — Suf- 
ficiency. 

A  jpromise  Is  supported  by  a  sufficient  con- 
sideration if  either  any  benefit  moves  to  the 
promisor,  or  any  detriment  results  to  the  prom- 
isee. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  223,  224 ;  Dec.  Dig.  |  51.*] 

2.  CONTBACTS  (I  54*>-<30NSIDKBATION— SUF- 
nCIENCT. 

Plaintiffs,  who  were  attomevs  in  a  suit 
brought  by  their  clients  to  recover  land  in  which 
defendant  was  interested,  in  consideration  of 
1200,  agreed  that  defendant  might  settle  the 
suit  directly  with  their  clients,  and  such  a  set- 
tlement was  made,  and  the  suit  dismissed. 
Held,  that  plaintiffs'  promise  to  permit  their 
clients  to  settle  the  suit  and  not  to  further  pros- 
ecute it  was  a  sufficient  consideration  for  de- 
fendant's promise  to  pay  the  $200. 

[Ed.  Note. — FV>r  other  cases,  see  Contracts, 
Cent.  Dig.  |{  233-239,  291-^15;  Dec.  Dig.  S 
54.»] 

3.  Pbaudb,  Qtatdtk  of  (5  23*)— Answering 
FOR  Another's  Debt— Obioinai.  ob  Collat- 
EBAT,  Promise— "AOREESfENT  to  Answeb 
for  Debt  of  Anotheb." 

Defendant's  agreement  to  pay  plaintiffs 
the  S200  was  not  an  "agreement  to  answer  for 
another's  debt"  within  the  statute  of  frauds, 
on  the  theory  that  it  was  an  agreement  to  pay 
the  fee  which  plaintUEs'  clients  would  have 
owed  to  them ;  defendant  having  agreed  to  pay 
the  sum  for  his  own  benefit  to  procure  plain- 
tiffs' consent  to  a  settlement  with  their  clients. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §f  18,  19;   Dec.  Dig.  f  23.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  286.] 

Appeal  from  Circuit  Court,  Whitley  Coun- 


ty. 


Action  by  H.  C.  King  and  another  against 
John  S.  Van  Winkle.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Glllls  &  Gillis  and  Greene  ft  Van  Winkle, 
for  appellant    Tye  ft  Slier,  for  appellees. 

LASSING,  J.  This  la  an  appeal  from  a 
Judgment  of  the  Whitley  drcnlt  court.  In 
which  the  appellee  King  and  his  law  part- 
ner, C.  W.  Lester,  as  plaintiffs,  sought  to 
recover  of  John  S.  Van  Winlde  the  sum  of 
$200,  in  consideration  of  their  giving  their 
consent  that  he  might  settle  a  certain  law- 
suit upon  such  terms  as  he  could  make  with 
appellee's  clients,  the  Anderson  heirs.  It 
appears  that  the  heirs  at  Jacob  Anderson 
had  sued  one  John  V.  Le  Moyne  for  an  in- 
terest in  a  tract  of  land  contaLntng  abont 
8,000  acres.  Le  Moyne  had  acquired  title 
to  this  land  through  the  mother  of  appellant, 
and  the  testimony  shows  that,  after  this 
suit  had  been  pending  for  some  time,  ap- 
pellant, who  lived  In  Danville,  Ky.,  went  to 
Williamsburg  and  had  a  conference  with 
the  attorneys  King  and  Lester,  representing 
the  Andersons,  and  as  a  result  of  this  con- 
ference, according  to  the  testimony  of  both 
King  and  Lester,  Van  Winkle  proposed  that 
he  wonld  personally  pay  them  a  fee  of  $200 
if  they  would  consent  that  he  might  go  to 
their  clients  and  adjust  the  litigation.  Van 
Winkle  denies  making  this  promise  to  pay 
them  any  sum  whatever,  though  he  admits 
having  a  conference  with  them,  and  that 
upon  said  occasion  he  procured  a  letter  from 
King  and  Lester  addressed  to  the  Anderson 
heirs,  advising  them  in  substance  that  they 
were  willing  that  the  settlement  proposed 
by  Van  Winkle  should  be  made.  Following 
this  conference  Van  Winkle  visited  the  An- 
derson heirs  and  procured  from  them  a 
quitclaim  deed  to  the  property  In  question ; 
and  after  this  the  lawsuit  was  dismissed, 
settled.  The  $200  being  unpaid,  suit  was 
brought,  and  upon  a  trial  In  the  lower 
court  plaintiff  recovered  a  verdict  and  Judg- 
ment;  hence  this  appeal. 

In  the  first  place  It  Is  Insisted  for  Van 
Winkle  that  he  made  no  such  promise. 
This  was  a  matter  for  the  determination  of 
the  Jury.  The  Jury  found  that  such  a  prom- 
ise was  made,  and  the  weight  of  the  evi- 
dence is  in  accord  with  the  finding  of  the 
Jury  on  this  disputed  fact. 

[1,  2]  It  Is  next  urged  that,  if  the  promise 
was  made,  there  was  no  consideration  for  it. 
In  9  Cyc.  308,  we  find  a  "consideration" 
thus  defined:  "Various  definitions  of  con- 
sideration are  to  be  foond  in  the  text-books 
and  Judicial  opinions.  A  sufficient  one  is 
a  benefit  to  the  party  promising,  or  a  loss 
or  a  detriment  to  the  party  to  whom  the 
promise  is  made."  And  again,  on  page  311, 
we  find  that:  "It  may  be  laid  down  as  a 
general  rule,  in  accordance  with  the  definl- 
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tlon  glvtai  abore,  tbat  tbere  is  a  sufficient 
consideration  for  a  promise  if  there  is  any 
benefit  to  tbe  promisor  or  any  loss  or  detri- 
moit  to  tbe  promisee.  It  is  not  necessary 
tbat  the  benefit  should  accrue  to  the  person 
making  tbe  promise;  it  is  snfflclent  that 
something  Talaable  fiows  from  tbe  person 
to  whom  It  is  made,  or  tbat  he  suffers  some 
prejudice  or  inconvenience,  and  that  the  prom- 
ise is  the  inducement  to  the  transaction." 
Measured  by  this  definition,  it  is  immaterial 
whether  appellant.  Van  Winkle,  received  any 
personal  benefit  from  this  transaction  or  not. 
By  reason  of  his  promise  tbe  consent  of  ap- 
pellee to  tbe  settlemoit  of  tbe  Anderson-Le 
Moyne  salt  was  produced,  and  as  a  result 
of  snch  consent  on  tbe  part  of  appellee  the 
settlemoit  was  made  upon  terms  acceptable 
to  appellant  and  the  suit  was  dismissed. 
This  snrrender  on  the  part  of  appellee  of 
his  right  to  further  prosecute  the  suit,  bis 
consent  tbat  bis  clients  might  settle  with 
appellant,  and  the  subsequent  dismissal  of 
tbe  snit,  settled,  was  ample  consideration 
to  support  the  contract  That  such  acts 
constitute  sufficient  consideration  to  support 
a  contract  Is  supported  by  tbe  opinions  of 
this  court  in  Overstreet  v.  Philips,  1  Lltt. 
120;  Lemaster  t.  Burckhart,  2  Bib»,-  25; 
Braswell's  Adm'r  v.  Braswell,  109  Ky.  17, 
58  S.  W.  428,  22  Ky.  Law  Rep.  621;  and 
Funk  v.  Punk,  122  S.  W.  511,  where  tbe 
court  said:  "Tbe  consideration  of  a  con- 
tract is  tbe  recompense  or  reason  which  in- 
duces the  contracting  party  to  enter  Into 
tbe  agreement  When  applied  to  ordinary 
contracts,  which  require  a  valuable  consider- 
ation. It  is  that  which  has  been  or  is  to  be 
given,  done,  or  suffered  as  tbe  reason  that 
the  other  party  agrees  to  do,  to  give,  or  to 
suffer  something." 

It  Is  next  urged  that,  even  though  tbere 
was  a  consideration  for  the  contract,  it  was 
not  pleaded.  To  this  view  we  cannot  agree. 
The  facts  leading  up  to  tbe  making  of  the 
contract  are  fully  stated  in  the  petition. 
The  consideration  was  the  consent  on  the 
part  of  appellee  that  his  client  might  settle 
the  litigation  with  appellant  upon  terms 
agreeable  to  him;  and  when  this  settlement 
was  made  they  dismissed  the  suit,  thus  com- 
pleting their  part  of  the  contract  into  which 
they  alleged  they  entered  with  appellant 
The  t&cta  pleaded  show  fully  the  considera- 
tion. 

[3]  Lastly,  It  is  urged,  for  appellant  that 
If  snch  a  promise  was  made,  it  was  within 
tbe  statute  of  frauds,  being  an  obligaUou 
on  his  part  to  answer  for  the  debt  of  anoth- 
er, and  therefore  not  enforceable  because 
oral.  Tbere  is  no  merit  in  ttds  contention. 
Appellant  denied  that  he  made  any  such 
promise  whatever,  while  appellee  and  his 
partner  both  testified  positively  that  be 
agreed  to  pay  tbe  fee.    It  is  altogether  rea- 


sonable that  Inasmuch  as  be  states  in  his  tes- 
timony that  he  realized  that  tbe  litigation,  if 
prolonged,  would  be  expensive  to  his  mother 
even  though  they  should  ultimately  succeed, 
he  was  at  that  time  willing  and  even  anx- 
ious to  pay  tbe  sum  which  appellee  says  be 
agreed  to  pay  in  order  to  get  the  suit  set- 
tled. Without  tbe  consent  of  appellee  he 
was  unable  to  do  anything.  With  Ills  con- 
sent he  was  enabled  to  and  did  effect  a  set- 
tlement of  this  litigation  upon  terms  accept- 
able to  him.  Having  induced  them  to  agree 
tbat  the  Anderson  -  Le  Moyne  litigation 
should  be  terminated  or  settled  upon  such 
terms  as  appellant  was  able  to  make  with 
the  Andersons,  appellant  may  not  now  be 
beard  to  say  that  the  fee  which  appellee 
sought  to  recover  of  him  was  the  debt  of 
tbe  Andersons.  According  to  the  testimony 
it  represents  the  sum  which  he  signified 
a  willingness  to  pay  to  procure  the  appellee's 
consent  that  he  might  settle  wtih  his  clients. 
Obviously,  the  Andersons  would  not  liave 
been  willing  to  make  tbe  settlement  which 
they  did  except  for  tbe  fact  that  they  under- 
stood tbat  they  were  to  be  at  no  expense 
for  lawyer's  fees.  Appellee  surrendered  all 
claim  be  had  against  them  when  be  made 
the  kind  and  character  of  arrangement 
which  lie  did.  He  may  not  recover  any- 
thing from  tbe  Andersons  for  services  ren- 
dered in  that  litigation.  Appellant's  agree- 
ment if  any  was  made,  was  not  to  pay  for 
tbe  Andersons,  but  for  himself,  and,  a  Jury 
having  determined  that  he  made  snch  an 
agreement,  it  was  an  obligation  personal  to 
himself,  and  in  no  wise  an  obligation  to  pay 
or  answer  for  the  debt  of  another.  Hence  it 
is  not  within  the  statute. 

Some  complaint  is  made  tbat  tbe  court 
did  not  properly  instruct  the  Jury,  but  we 
fail  to  find  wherein  the  Instruction  given 
was  in  the  least  prejudicial  to  appellant 
It  presented  clearly,  tersely,  and  fairly  the 
issues  as  raised  by  the  pleadings  and  sup- 
ported by  the  proof. 

Judgment  affirmed. 


CRAWTORD  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec.  6,  1911.) 

CoNSPiBACT  (t  47*)— Intimidation— Thkeats. 
Evidence  neld  insufficient  to  sustain  a  con- 
viction of  appellant  of  confederating  with  oth- 
ers to  intimidate  prosecutor  by  means  of  threats 
and  the  commission  of  other  unlawful  acta. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  §{  105-107 ;   Dec.  Dig.  <  47.*] 

Appeal  from  Circnit  Court,  Livingston 
County. 

Woodson  Crawford  was  convicted  of  in- 
timidating, and  he  appeals.  Reversed  and 
remanded. 

C.  H.  Wilson  and  O.  W.  Landram,  for  ap- 
pellant. Jas.  Breathitt  Atty.  Gen.,  and  Cbas. 
H.  Morris,  for  tbe  Commonwealth. 


*ForatlMr 
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GLAT,  0.  In  the  spring  of  1910,  one 
B.  B.  Wright,  a  resident  of  Livingston  coun- 
ty, Ky.,  was  engaged  in  building  a  house  on 
tals  farm,  to  be  occupied  by  certain  tenants 
by  the  name  of  Malott.  On  Thursday  night 
preceding  Easter  Sunday,  a  prop  was  remov- 
ed from  the  bouse,  and  It  was  let  down  on 
one  end.  The  next  morning  Wright  found 
the  following  notice  posted  on  his  gate:  "B. 
B.  M.  Wright:  Yon  had  better  not  do  no 
more  to  the  house ;  you  bad  better  not  think 
we  won't  get  you,  for  we  sure  will."  On 
the  following  Sunday  night,  Wright's  barn 
was  burned.  On  April  16,  1910,  the  grand 
jury  of  Livingston  county  returned  true  bills 
against  Woodson  Crawford,  John  Crawford, 
Jewell  Robertson,  and  James  EUlston,  charg- 
ing, them  with  the  crime  of  banding  and  con- 
federating themselves  together  for  the  pur- 
pose of  Intimidating  Wright,  contrary  to  sec- 
tion 1241a,  subd.  1,  Ky.  Stats,  (section  3699, 
Russell's  St).  On  September  6th  of  the 
same  year,  the  grand  Jury  returned  an  in- 
dictment against  George  Crawford  and  Roy 
Crawford  for  the  same  offense.  The  indict- 
ment charges  them  with  taking  part  in  the 
same  transaction  for  which  Woodson  Craw- 
ford and  others  were  previously  indicted. 

By  agreement  all  the  defendants  were 
tried  together.  Jim  Elllston,  who  testified 
for  the  commonwealth,  was  acquitted  upon  a 
peremptory  Instruction  by  the  court  The 
defendants  George  Crawford,  Roy  Crawford, 
Woodson  Crawford,  and  Jewell  Robertson 
were  convicted,  and  their  punishment  fixed 
at  confinement  in  the  penitentiary  for  the 
term  of  one  year.  Each  of  the  defendants 
filed  motion  and  grounds  for  a  new  trial. 
The  motion  was  sustained  as  to  George 
Crawford,  but  overruled  as  to  all  the  other 
defendants.  From  the  Judgment  of  convic- 
tion, the  other  defendants  appealed.  Roy 
Crawford,  John  Crawford,  and  Jewell  Rob- 
ertson subsequently  abandoned  their  appeals, 
and  the  case  Is  therefore  here  upon  the  ap- 
peal of  Woodson  Crawford  alone. 

Wright  testified  to  the  fact  that  Woodson 
Crawford  was  at  bis  bouse  on  several  oc- 
casions just  prior  to  the  letting  down  of  the 
house  and  the  burning  of  the  barn.  It  seems, 
however,  that  Wright  had  a  double-tree  and 
some  clevises  belonging  to  Crawford,  and 
Crawford  came  there  for  the  purpose  of 
getting  them.  He  also  called  at  the  house 
where  Wright  and  one  of  his  men  were  at 
work,  and  got  the  hired  hand  to  go  with  him, 
for  the  purpose  of  assisting  him  In  castrat- 
ing a  bull  calf.  Woodson  Crawford  assisted 
Wright  and  bis  hired  hand  on  several  occa- 
sions when  be  was  present  in  the  work  of 
building  the  house,  though  they  claim  that 
his  assistance  did  not  amount  to  much. 
Wright  claims  that  on  one  occasion  he  had 
a  talk  with  Woodson  Crawford.  He  details 
the  conversation  as  follows:  "Q.  Woodson 
Crawford  had  some  talk  with  you  about 
that     What  was  that?     A.  He  said   they 


ought  to  be  bummed  out  of  ttae  country.  Q. 
Said  the  Malotts  ought  to  be  bummed  out 
of  the  country?  A.  Xes,  sir;  bummed  out 
of  the  country.  Q.  Did  he  say  anything 
about  that  you  ought  not  to  employ  them? 
A.  He  said  people  could  not  keep  tools 
around  on  their  farms ;  that  they  would  car- 
ry off  monkey  wrenches  and  things  like  that 
Q.  When  was  that  be  had  that  talk  with 
you?  A.  I  could  not  give  the  date,  but  just 
a  short  time  before  this  work  was  done.  Q. 
A  short  time  before  you  found  the  note?  A. 
Before  I  found  the  note,  and  the  house  was 
prized  up.  I  was  at  work  on  the  bouse  at 
the  time  he  talked  to  me." 

John  Klmberland  testified  to  a  conversa- 
tion he  had  with  Woodson  Crawford,  wbere- 
in  Crawford  said  a  notice  ought  to  be  posted 
for  the  Malotts.  On  Tuesday  night  after 
the  fire,'  Woodson  came  to  Wright's  house, 
and  remarked  that  it  was  too  bad  that  Bar- 
ney had  lost  bis  barn.  George  Snow,  a  wit- 
ness for  the  commonwealth,  testified  that 
Woodson  spoke  to  him  about  the  Malotts 
coming  there.  In  this  conversation,  he  said 
he  did  not  know  what  Wright  wanted  with 
tliem  ;  he  did  not  know  why  he  wanted  them 
there,  or  something  of  that  kind.  In  using 
this  .language,  he  appeared  to  be  in  a  per- 
fectly good  humor.  Jim  AlUston,  one  of 
the  band,  who  turned  state's  evidence,  testi- 
fied to  his  being  sworn  in  as  a  night  rider, 
and  to  the  fact  that  George  Crawford,  John 
Crawford,  Roy  Crawford,  and  Jewell  Robert- 
son went  with  him  to  the  house  Wright  was 
buUdlng  on  the  Thursday  night  preceding 
Blaster  Sunday,  and  that  they  removed  a  prop 
from  under  the  bouse.  On  the  same  night, 
they  put  the  notice  on  the  gate  post  Dallas 
Malott  testified  as  follows  with  reference  to 
Woodson  Crawford:  "Q.  Did  any  of  the  rest 
ever  talk  to  you  about  it?  A.  No,  sir;  not 
about  the  night  riders.  Q.  Any  of  them  ever 
talk  to  yon  about  going  there  to  work  for 
Barney?  A.  Yes,  sir;  me  and  Woodsou 
Crawford  had  a  talk  about  it.  He  said  be 
was  satisfied  I  could  do  better  at  old  man 
Gray's.  Said  Mr.  Snow's  boys  had  worked 
there  several  years,  and  had  never  made 
anything  there ;  that  tbey  bad  been  beat  out 
of  all  they  made,  and  was  satisfied  I  would 
make  more  at  old  man  Gray's  than  I  would 
at  Barney's." 

It  will  thus  be  seen  that  not  a  single  wit- 
ness testifies  to  the  fact  that  Woodson  Craw- 
ford was  a  member  of  the  band,  or  that  he 
was  present,  either  when  the  bouse  was  let 
down  and  the  notice  was  posted,  or  when 
the  bam  was  burned  on  Sunday  night  Nor 
does  any  witness  testify  to  any  remarks 
made  by  Woodson,  or  to  any  acts  of  his. 
which  tend  in  the  least  degree  to  show  that 
he  was  guilty  of  confederating  with  the 
others.  On  the  contrary,  the  evidence  tends 
to  show  that  Woodson  was  on  friendly  terms 
with  bis  neighbor,  B.  B.  Wright,  and  that 
they  frequently  borrowed  things  from  each 
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other.  Not  only  doea  the  evidence  tend  to 
show  that  he  was  not  present,  either  on 
Tbnisday  night  or  Svmday  night,  bat  defend- 
ant shows  by  a  number  of  witnesses  that 
he  was  elsewhere  on  tbe  night  the  bam  was 
bumed— In  fact,  several  miles  distant 

Ooi  condnslon  Is  that  there  was  not  suffi- 
cient evidence  tending  to  establish  appel- 
lant's gnllt,  and  that  the  court  should  have 
peremptorily  instructed  the  Jury  to  find  him 
not  guilty. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  herewith. 


CARNAHAN  t.  CHESAPEAKE  &  O.  RY. 

c?o. 

(Court  of  Appeals  of  Kentncky.    Dec.  5,  1911.) 

1.  Cabbiebs   (i  408*)— Failttbe  to  Fobwabd 
Sahfleb  or   Xbayeunq    Saiesman  —  Lia- 

BILPTT. 

The  liability,  if  any,  of  a  carrier  for  its 
failnre  to  forward  a  traveling  salesman's  sam- 
ple trunks,  which  bad  been  checked,  is  confined 
to  the  loss  of  the  salesman's  time  in  going  from 
the  town  where  the  trunks  were  checked  to  the 
toTD  where  they  should  have  been  delivered, 
and  retnm,  and  tbe  expense  of  the  trip,  and  the 
profit  on  sales  that  he  conld  have  made. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1568;    Dec.  Dig.  i  408.»] 

2.  Courts  (8    223*)— Jurisdiction— Amount 
IN  Controversy. 

Where  the  facts  stated  in  the  petition  show 
Ikat  plaintiff  cannot,  in  any  event,  recover  $200, 
plaintiff  cannot,  by  alleging  in  the  petition  that 
he  has  been  damaged  in  excess  of  $20U,  confer 
jurisdiction  on  the  Court  of  Appeals  under  Ky. 
St.  {  »50  (RusaeU's  St  |  2784),  prohibiting  ap- 
peals where  the  value  in  controversy  is  less 
than  :;;200. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  C06;   Dec.  Dig.  $  223.*] 

Appeal  from  Circuit  Court  Pike  County. 

Action  by  J.  F.  Camahan  against  the  Ches- 
apeake &  Ohio  Railway  Company.  From  a 
Judgment  sustaining  a  general  demurrer  to 
the  petition,  plaintiff  appeals.  Dismissed 
for  want  of  Jurisdiction. 

Roberaon,  Langley  &  Cooper,  for  appellant 
J.  M.  York,  for  appellee. 

CARROLL,  J.  The  appellant  was  a  trav- 
eling salesman  for  a  clothing  firm.  On  April 
18,  1911,  he  was  at  Plkeville,  Ky.,  and,  de- 
siring to  go  In  tbe  prosecution  of  his  busi- 
ness to  Prestonburg,  a  short  distance  away, 
he  ebe<Aed  his  trunks  of  sample  clothing 
from  Pikeville  to '  Prestonburg,  and  they 
abonld  have  been  sent  on  the  train  leaving 
Pikeville  at  12:30  p.  m.,  and  have  arrived  at 
Prestonburg  on  tb»  same  day  a  few  honrs 
later.  He  went  from  Pikeville  to  Preston- 
tmrg  on  this  train,  but  the  railway  company 
failed  to  forward  on  the  train  bis  trunks  as 
it  should  have  done.  Other  business  engage- 
ments prevented  him  from  remaining  in 
Prestonburg  after  the  18th,  and  as  a  result 
be  was  unable  to  make  any  sales  in  Preston- 


burg on  that  day,  as  he  would  have  tried 
to  do  had  his  trunks  been  shipped.  To  re- 
cover damages  for  the  failure  to  ship  his 
sample  trunk,  he  brought  this  action  against 
the  railway  company,  fixing  his  damage  at 
$250.  He  averred  in  his  petition:  "That  the 
profits  accruing  to  him  on  sales  of  clothing 
made  during  the  last  preceding  four  days 
averaged  $72.90  per  day;  that  some  days 
his  net  profits  amounted  to  $167,  and  on 
other  days  he  run  as  low  as  $10  per  day; 
that  had  he  received  his  trunk  on  the  after- 
noon of  said  April  18,  1911,  at  Prestonburg, 
Ky.,  plaintiff  verily  believes  that  he  could 
and  would  have  made  at  least  one  sale,  if  not 
more  than  one,  from  which  his  profits  would 
have  been  something  near  the  average 
amount  of  sales  herelnl>efore  referred  to; 
that  defendant  by  and  through  Its  agents, 
servants,  and  employes  at  Its  station  at  Pike- 
ville, Ky.,  had  knowledge  of  the  fact  that 
this  plaintiff  was  a  traveling  salesman,  and 
that  said  trunk  so  checked  to  Prestonburg, 
Ky.,  contained  samples  of  clothing  from 
which  he  made  sales  and  procured  orders 
for  clothing.  He  states  that  he  paid  trans- 
portation from  Pikeville  to  Prestonburg  and 
return,  amounting  to  $1.28,  which  he  paid 
by  mileage  taken  from  a  mileage  book  bought 
by  bim  at  the  rate  of  2  cents  per  mile  for 
each  and  every  mile  contained  in  said  book. 
Plaintiff  now  says  that  by  reason  of  the  neg- 
ligence and  failure  of  the  defendant  to  car- 
ry his  trunk  to  Prestonburg,  Ky.,  on  the 
said  afternoon  of  April  18,  1911,  whereby  he 
was  deprived  of  the  privilege  and  opportuni- 
ty on  that  day  of  making  any  sale  of  cloth- 
ing to  his  customers  and  other  merchants 
at  said  place,  wlilch  place  contained  at  least 
five  merchants  who  buy  clothing,  and  by  the 
further  reason  of  the  vexation,  annoyance, 
and  delay  caused  him,  and  the  expense  of 
going  to  Prestonburg  and  return,  he  has  sus- 
tained damage  in  the  sum  of  $250.  Where- 
fore plaintiff  prays  Judgment  against  tbe 
defendant  the  Chesapeake  &  Ohio  Railway 
Company  for  the  sum  of  $260,  for  costs,  and 
all  general  and  special  relief."  The  lower 
court  sustained  a  general  demurrer  to  the 
petition  and  this  appeal  is  prosecuted  to 
reverse  that  ruling. 

[1]  It  is  not  necessary  to  consider  the  right 
of  the  appellant  to  recover  the  speculative 
damages  he  probably  suffered  by  the  failure 
to  ship  his  trunks,  as  the  amount  involved  is 
not  sufficient  to  give  the  court  Jurisdiction 
of  this  appeal.  Of  course,  there  is  no  ac- 
tionable matter  in  tbe  averment  that  tbe 
failure  to  ship  the  trunks  caused  the  appel- 
lant vexation  and  annoyance.  His  cause 
of  action,  if  any,  is  clearly  confined  to  the 
loss  of  time  In  going  from  Pikeville  to  Pres- 
tonburg and  retnm,  the  expense  of  the  trip, 
and  the  profit  he  would  have  made  on  sales 
that  be  believed  be  might  bave  made.  If 
we  should  assume  that  there  could  be  a  re- 
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covery  for  the  vague  and  doubtful  profits, 
tbe  total  amount  including  the  actual  ex- 
pense Incurred  and  compensation  tor  time 
lost  does  not  amount,  taUng  the  most  favor- 
able view,  to  $200. 

[2]  We  have  no  Jurisdiction  of  appeals 
"from  a  judgment  for  the  recovery  of  money 
or  personal  property  If  the  value  in  contro- 
versy be  less- than  two  hundred  dollars,  ex- 
clusive of  Interest  and  costs."  Ky.  St  %  950 
(Russell's  St.  f  2784).  It  is  therefore  mani- 
fest that  unless  the  averment  of  the  petition 
that  the  appellant  has  "sustained  damage  In 
the  sum  of  $250,"  and  the  prayer  for  dam- 
ages In  this  sum,  Is  sufficient  to  make  the 
amount  in  controversy  $200,  we  have  no  Ju- 
risdiction. The  question  then  is:  Can  the 
plaintiff  in  an  action  confer  Jurisdiction  on 
this  court  by  the  mere  statement  that  he  has 
been  damaged  exceeding  $200  when  the  body 
of  his  pleading  and  the  facts  therein  stated 
that  constitute  his  cause  of  action  show  that 
he  has  not  been  damaged  In  that  amount, 
and  under  no  circumstances  could  recover 
that  sum,  if  he  should  have  Judgment  for 
all  that  the  averments  of  the  petition  show 
him  entitled  to.  There  must  be  a  real 
controversy  between  parties  involving  an 
amount  sufficient  to  give  this  court  Jurisdic- 
tion before  an  appeal  will  lie.  The  draughts- 
man of  the  pleadings  cannot  by  the  Inser- 
tion in  the  pleading  of  a  sum  sufficient  to 
give  this  court  Jurisdiction  defeat  the  stat- 
ute or  evade  its  provisions.  When  the  plead- 
ing Itself  shows  by  its  averments  that  the 
plaintiff  is  not  entitled  in  any  event  to  $200, 
he  cannot  by  the  unsupported  assertion  that 
he  is  entitled  to  more  give  the  court  Juris- 
diction of  his  appeal.  Smith  v.  G.  &  0.  Ry. 
Co.,  118  Ky.  826,  82  S.  W.  410,  26  Ky.  Law 
Rep.  758. 

Wherefore  the  appeal  Is  dismissed  for 
want  of  Jurisdiction. 


SUBLBTT  V.  MOBILE  ft  O.  RT.  CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  6,  1911.) 

Railroads  (J  337*)  —  Crossing  Accident— 
Liability  —  Failure  to  Give  Signal  — 
Proximate  CACtiE. 

Though  a  train  ifails  to  give  a  crossing  sig- 
nal, yet,  this  not  having  been  the  proximate 
canse  of  an  accident,  but  a  team,  running  away 
without  a  driver,  having  run  Into  the  side  of  the 
train  after  the  locomotive  had  passed  the  cross- 
ing, the  company  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Railroad*, 
Cent.  Dig.  {{  1090-1095 ;   Dec.  Dig.  {  337.*] 

Appeal  from  Circuit  Court,  Hickman  Coun- 
ty. 

Action  by  H.  R.  Snblett  against  the  Mobile 
&  Ohio  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Smith,  Hindman  &  Myatt,  for  appellant. 
Lansden  &  Lansden  and  E.  T.  Bullock,  for 
appellee. 


MILLER,  J.  The  appellant,  Snblett,  brought 
this  action  against  the  appellee  railroad  com- 
pany for  $357.25  damages,  for  Injuries  to  his 
team  of  horses  and  wagon,  which  he  alleged 
were  caused  by  the  appellee's  freight  train 
running  Into  his  team  on  October  18,  1010,  at 
about  8  o'clock  p.  m.,  at  a  point  where  the 
Clinton  and  Moscow  public  road  crosses  the 
appellee's  railroad  track,  about  one  mile 
north  of  Moscow.  There  was  no  eyewitness 
of  the  accident  Shortly  before  the  accident, 
the  appellant  had  left  his  team,  hitched  to 
his  wagon,  and  unattended,  on  a  street  in 
^oscow.  The  horses  started  down  the  road 
toward  Clinton  in  a  run ;  appellant  running 
after  them,  and  only  a  short  distance  behind 
them.  The  horses  circled  through  the  streets 
of  the  town,  and  went  north  by  way  of  the 
bridge  over  Bayou  de  Chien  creek,  the  Twin 
bridges,  and  then  up  the  road  toward  Clin- 
ton. The  horses  constantly  extended  their 
lead  of  appellant,  until  they  reached  the  rail- 
road crossing  about  a  mile  north  of  town, 
when  the  appellant  was  about  350  yards  be- 
hind his  team.  At  this  point  the  railroad 
track  runs  In  a  northwardly  and  southwardly 
direction,  while  the  public  road  runs  in  a 
northeasterly  direction,  and  crosses  the  rail- 
road track  by  an  approach,  covered  with  cin- 
ders, which  arises  to  an  elevation  of  some 
seven  or  eight  feet  Shortly  before  appellant 
reached  the  crossing,  appellee's  freight  train 
passed  southwardly  toward  Moscow.  Appel- 
lant says  the  train  whistled  for  Moscow  aft- 
er it  had  passed  the  crossing,  wliUe  appellee's 
trainmen  insist  that  the  whistle  was  sounded 
for  the  crossing,  and  while  the  train  was 
north  of  and  before  it  reached  the  crossing. 
When  appellant  reached  the  crossing,  he 
found  his  wagon  about  12  feet  west  of  the 
railroad  track  and  north  of  the  crossing,  the 
front  part  of  it  turned  northwardly;  one 
horse  standing  back  near  the  side  of  the  rail- 
road track,  and.  the  other  horse  attached  to 
the  wagon.  The  tongue  of  the  wagon  was 
broken  into  three  pieces,  and  both  horses 
were  badly  Injured  about  the  head,  neck,  and 
shoulders.  One  of  them  died  within  a  few 
days,  and  the  other  was  badly  crippled.  At 
the  conclusion  of  the  plaintiff's  evidence,  ap- 
pellee moved  the  court  to  peremptorily  in- 
struct the  Jury  to  find  for  the  defendant,  but 
the  court  overruled  the  motion  at  the  time; 
but  at  the  end  of  all  the  testimony,  and  upon 
a  renewal  of  the  motion,  the  circuit  Judge 
sustained  it,  and  iteremptorlly  directed  the 
Jury  to  find  for  the  defendant,  which  was 
done,  and,  from  a  verdict  and  Judgment  con- 
forming to  that  ruling,  the  plaintiff  prose- 
cutes this  appeal. 

As  there  was  a  conflict  in  the  evidence  as 
to  whether  the  engineer  of  the  train  sounded 
the  whistle  before  he  reached  the  crossing,  It 
is  contended  by  appellant  that  the  case  should 
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bare  gone  to  flie  jury;  while,  on  the  other 
hand,  the  appellee  Insists  that,  althongb  It  be 
conceded,  for  the  purposes  of  the  trial,  that 
ttie  signal  for  the  crossing  was  not  given, 
this  was  nevertheless  a  case  where  the  hors- 
es ran  away  and  Into  the  train;  that  there 
was  no  connection  whatever  between  the  fail- 
are  to  whistle  and  the  injury  to  the  team; 
and  that  before  there  can  be  a  recovery  it 
must  be  made  to  appear  that  the  injuries  to 
the  team  wiere  the  proximate  result  of  the 
failare  to  whistle  for  the  crossing.  When  we 
consider  that  Moscow  was  about  a  mile  fur- 
ther down  the  track,  it  is  hardly  probable 
the  whistle  heard  by  Sublett  was  Intended 
for  the  Moscow  stop,  as  he  contends;  it  Is 
far  more  probable  that  it  was  intended  for 
the  croeslng. 

Conceding,  however,  that  there  was  con- 
flicting testimony  'as  to  whether  the  whistle 
was  sounded  before  the  train  reached  the 
crossing,  which  would  ordinarily  be  sufficient 
to  send  the  case  to  the  Jury,  it  is  neverthe- 
less clearly  apparent  from  the  evidence  that 
the  horses  ran  into  the  train,  and  that  the 
failure  to  signal  the  crossing,  if  there  was 
such  a  failure,  was  not  the  proximate  cause 
of  the  Injuries.  The  trainmen  of  the  compa- 
ny insist  that  they  had  no  accident  of  any 
kind  at  the  time  and  place  above  Indicated, 
and  never  heard  of  the  accident  complained 
of  until  afterwards.  All  the  witnesses  con- 
cur in  stating  that  the  wounds  and  Injuries 
to  the  horses  were  about  their  heads,  necks, 
and  shoulders,  and  that  the  tongue  was  the 
only  portion  of  the  wagon  that  was  injured. 
Moreover,  the  location  of  the  horses  and 
team  after  the  accident  shows  that  they  were 
not  struck  while  they  were  on,  or  crossing 
the  track,  but  that  the  team  was  injured  on 
the  west  or  approaching  side  of  the  railroad 
track,  and  before  it  had  gotten  upon  the 
track.  If  the  team  had  been  upon  the  track, 
and  had  been  struck  by  the  engine,  the  blow, 
in  all  probability,  would  have  carried  it  to 
the  south  side  of  the  crossing,  and  upon  ei- 
ther side  of  the  railroad  track;  but  all  the 
witnesses  agree  that  the  horses  and  wagon 
were  ui)on  the  north  side  of  the  crossing,  and 
the  west  side  of  the  track.  Such  a  condition 
conld  not  have  been  the  result  if  the  team 
had  been  struck,  while  crossing  the  track,  by 
a  heavy  freight  train,  moving  at  the  rate  of 
from  20  to  25  miles  an  hour.  Several  of  the 
witnesses  attempted  to  find  marks  or  evi- 
dence of  some  kind  between  the  rails  that 
might  Indicate  that  the  horses  had  gotten 
that  far;  but  in  this  they  wholly  failed.  The 
evldoice  shows  that  the  accident  occurred 
apon  the  west  side  of  the  track,  and  before 
the  horses  had  gotten  upon  the  track.  Evi- 
dently, while  running  away,  they  ran  into  the 
freight  cars  of  the  train  after  the  engine  bad 
passed  the  crossing.  Under  these  facts,  we 
think  the  circuit  judge  properly  withdrew  the 
case  from  the  jury. 

The  general  rule  In  cases  of  this  class  Is 


that,  although  those  In  diarge  of  the  train 
could  not  have  prevented  the  accident,  or 
saved  the  horses  after  they  were  discovered, 
the  company  is  nevertheless  liable,  if  they 
failed  to  give  the  signals,  such  as  the  statute 
requires,  on  the  approach  of  a  train  to  a  pub- 
lic crossing.  M.  A  O.  R.  R.  Go.  t.  Roper,  68 
S.  W.  618,  22  Ky.  Law  Rep.  66«.  But  this 
general  rule  must,  of  necessity,  be  restricted 
in  its  application  to  those  cases  wherein  the 
Injury  is  the  proximate  result  of  such  neg- 
ligence. If  It  plainly  appears  that  the  in- 
jury resulted  from  causes  or  acts,  other  than 
the  negligence  of  the  company's  servants,  and 
wholly  irrespective  thereof,  there  is  no 
ground  for  putting  a  liability  upon  the  com- 
pany. 

This  rule  was  applied  in  L.  &  K.  R.  R.  Co. 
T.  Onan's  Adm'r,  110  S.  W.  880,  33  Ky.  Law 
Rep.  462,  where  this  court  said  that  if  the 
proximate  cause  of  the  accident  was  the 
backing  of  Onan's  horse  upon  the  track,  and 
not  a  failure  of  the  engineer  to  give  notice 
of  the  approach  of  the  train,  there  was  no 
liability  upon  the  part  of  the  defendant. 

And,  in  Hummer's  Ex'x  v.  L.  &  N.  R.  R, 
Ck).,  128  Ky.  486,  494,  108  S.  W.  885,  888,  32 
Ky.  Law  Rep.  1316,  1318,  It  was  said:  "It 
Is  incumbent  on  railroad  trains  to  give  prop- 
er warning  of  their  approach,  and,  although 
deaf  persons  may  not  hear  them,  other  per- 
sons may,  and  thus  save  them  from  danger. 
But,  under  the  facts  in  this  case,  the  in- 
struction was  not  prejudicial.  In  order  for 
the  plaintifF  to  recover,  he  must  not  only 
show  that  there  was  negligence  on  the  part 
of  the  defendant,  but  also  that  the  injury 
occurred  as  the  proximate  result  of  such  neg- 
ligence; for  he  cannot  complain  of  negligence 
on  the  part  of  the  defendant  which  in  no 
way  affected  the  Injury  complained  of." 

In  the  case  at  bar,  it  is  plain  that,  al- 
though the  appellee  may  have  failed  to  give 
the  signal  for  the  crossing,  the  injury  was 
not  the  proximate  result  of  that  failure;  It 
in  no  way  affected  the  bringing  about  of  the 
injuries  complained  of. 

Appellant  relies  chiefly  upon  the  authority 
of  L.  &  N.  R.  R.  Oo.  V.  Montgomery,  32  S.  W. 
738,  17  Ky.  Law  Rep.  807,  decided  in  1895. 
But  that  case  Is  easily  distinguishable  in 
principle  from  the  case  at  bar.  The  facts 
and  circumstances  attending  the  accident  in 
that  case,  such  as  the  retreat  of  the  horse 
down  the  track  in  its  attempt  to  escape,  not 
only  showed  negligence  on  the  part  of  the 
company,  but  also  that  the  killing  was  the 
proximate  result  of  said  negligence.  A  like 
state  of  facts  appears  in  L.  &  N.  R.  R.  Co.  y. 
Moore,  84  S.  W.  1144,  27  Ky.  Law  Rep.  293. 
Such,  however,  is  not  the  case  here.  Under 
the  facts  of  this  case,  we  are  of  opinion  that 
the  ruling  of  the  circuit  judge  in  peremptori- 
ly directing  a  verdict  for  the  defendant  was 
right  Welngartner  v.  L.  &  N.  R.  R.  Co.,  42 
S.  W.  8.39,  19  Ky.  Law  Rep.  1023. 

Judgment  affirmed. 
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V.  SAME.    QEAKHART  v.  SAME. 
(Court  of  Appeals  of  Kentacky.    Dec.  5,  1911.) 
HomciDE  (!  2S3*)—MuBDKB— Evidence. 

In  a  prosecution  for  murder  in  the  first  de- 
gi'ce,  evidence  held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i!  623-532 ;  Dec.  Dig.  {  253.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Algernal  Moore,  Jaclc  McCurry,  and  Silves- 
ter Gearhart  were  convicted  of  murder,  and 
tbey  appeal.    Affirmed. 

See,  also,  144  E^.  602,  189  S.  W.  812. 

Harlcins  &  Harlcins  and  Hoplclns  &  Hop- 
kins, for  appellants.  Jas.  Breathitt,  Atty. 
Gen.,  Cbas.  H.  Morris,  and  W.  H.  May,  for 
the  Commonwealth. 

CLAX,  0.  Tbese  three  appeals  involve  a 
consideration  of  practically  the  same  facts 
and  similar  questions  of  law,  and  wiU  be  dis- 
posed of  In  one  opinion. 

The  appellants  and  Nelson  Moore  were 
Jointly  Indicted  by  the  grand  jury  of  Floyd 
county  at  its  regular  June  term,  1910,  for  the 
willful  murder  of  Monroe  Vance.  The  in- 
dictment charges  that  the  appellant  Algernal 
Moore  fired  the  fatal  shot  that  Ulled  deceas- 
ed, and  that  the  other  appellants,  Jack  Mc- 
Curry and  Silvester  Gearhart,  together  with 
Nelson  Moore,  conspired  with  him  to  commit 
the  crime.  The  Indictment  also  charges  Jack 
McCurry,  Silvester  Gearhart,  and  Nelson 
Moore  as  aiders  and  abettors.  Appellants 
each  demanded  a  separate  trial,  which  was 
granted.  Each  was  convicted,  and  his  pun- 
ishment fixed  at  confinement  in  the  peniten- 
tiary for  life.  From  the  Judgments  of  con- 
viction, they  have  appealed. 

The  homicide  took  place  under  the  follow- 
ing circumstances: 

Monroe  Vance,  while  working  with  his  wife 
in  their  garden,  and  accompanied  by  their 
child,  about  three  years  of  age,  was  shot 
from  anibusb,  and  killed,  on  March  28,  1910. 
The  killing  took  place  at  about  1  o'clock  in 
the  afternoon.  As  soon  as  he  was  shot,  his 
wife,  Lettie  Vance,  obseirved  a  small  man, 
who  had  on  a  brown  suit  of  clothes,  leaving 
a  stump  about  30  yards  distant  After  pro- 
ceeding a  few  yards,  he  was  Joined  by  anoth- 
er man,  larger  than  himself,  who  wore  a 
dark  suit  of  clothes.  Mrs.  Vance  recognized 
the  man  who  did  the  shooting  as  appellant 
Algernal  Moore.  She  afterwards  identified 
appellant  Jack  McCurry  as  the  man  who 
Joined  Moore,  and  proceeded  with  him  to  the 
woods  over  the  hiU. 

Shortly  after  the  killing,  some  of  the  neigh- 
bors arrived.  Two  or  three  went  to  the 
stump  pointed  out  by  Mrs.  Vance  as  the  place 
from  which  the  shot  came,  and  discovered 
that  the  ground  near  by  had  been  trampled 
down,  and  that  there  was  a  place  in  a  hole 
in  the  stump  atx>ut  the  size  of  a  silver  dollar 


that  appeared  and  smelt  as  if  it  had  t>een 
powder-burned.  Several  of  the  parties  track- 
ed the  persons  who  left  the  stump.  Tbey 
found  two  different  kinds  of  tracks,  one 
which  looked  as  if  made  by  a  six  or  seven 
shoe,  and  the  other  as  if  made  by  an  eight 
or  nine  shoe.  Subsequently  two  of  the  par- 
ties continued  the  tracking  until  they  reached 
the  residence  of  Vaughn  Moore,  about  a  mile 
or  three-quarters  of  a  mile  distant  from  the 
place  of  the  killing. 

Lee  Jones,  who  went  to  the  house  of  Sil- 
vester Gearhart  on  the  morning  of  the  killing, 
was  requested  by  the  woman,  shortly  before 
12  o'clock,  to  call  Silvester  and  his  compan- 
ions to  dinner.  Silvester,  Ai  and  Nelson 
Moore,  and  Jack  McCurry  had  all  gone  up 
into  the  woods,  about  a  quarter  of  a  mile 
distant,  to  cut  timber.  When  Jones  went  to 
call  them,  Silvester  and  -Nelson  responded, 
and  returned  with  him  to  Silvester's  resi- 
dence. He  did  not  see  Algernal  or  Jack  Mc- 
Curry at  tliat  time.  According  to  the  testi- 
mony of  Lee  Jones  and  other  witue»!ies  for 
the  commonwealth,  Silvester  and  Nelson 
Moore  remained  at  Silvester's  bouse  until 
nearly  2  o'clock.  Then  they  returned  to  the 
woods.  Lee  Jones  Joined  them  shortly  after 
that.  When  he  arrived,  Algernal  and  Jack 
McCurry  had  not  returned.  They  did  return, 
however,  in  about  half  ku  hour,  and  when 
he  saw  them  they  were  coming  from  the  di- 
rection of  Monroe  Vance's  house,  and  ai^iear- 
ed  to  be  warm  and  tired.  Algernal,  who  bad 
carried  his  32  Winchester  rifle  with  him 
when  he  went  to  work  that  morning,  had  it 
in  his  hands  when  Jones  discovered  him  and 
Jack  McCurry  approaching.  Jones  exiiuiiueil 
the  rifle,  and  claims  that  it  had  been  recently 
discharged.  He  invited  Algernal  to  Join  him 
in  a  shooting  match,  but  Algernal  declined, 
on  the  ground  that  he  had  only  one  cartridge. 
When  Silvester  and  Nelson  Moore  returned 
to  the  woods,  they  carried  with  them  Alger- 
nal and  Jack  McCurry's  dinner.  When  Al- 
gernal and  Jack  arrived,  they  proceeded  to 
eat  their  dinner.  While  there.  Jack  McCurry 
injured  his  foot,  and  didn't  do  any  more  work. 
The  entire  party  left  the  place  of  work  about 
half  past  3  or  4  o'clock.  According  to  the 
witnesses  for  the  commonwealth,  only  one 
tree  was  felled  during  the  morning.  Appel- 
lants claim,  however,  that  they  cut,  felled, 
and  sawed  several  trees. 

Several  days  after  the  killing,  the  body  of 
the  deceased  was  exhumed,  and  an  autopsy 
held  thereon.  Near  his  hip  bone  was  found 
a  32  Winchester  bullet  This  was  the  kind 
of  a  gun  that  Algernal  carried. 
'  Several  weeks  before  the  killing,  the  de- 
ceased bad  reported  Nelson  Moore  for  moon- 
shining,  and  had  gone  to  Gatlettsburg  to  ap- 
pear as  a  witness  against  him.  The  case  was 
continued  until  the  May  term,  and  deceased 
was  recognized  to  appear  at  that  term. 

Quite   a   while  before  the  killing.    Frank 
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Vance,  a  brotber  of  the  deceased,  drove  SU- 
vester  Gearhart's  wife  from  her  home,  and 
was  Indicted,  along  with  others,  "for  the  crime 
of  confederating,  and  sentenced  to  the  peni- 
tentiary. Through  J.  W.  Hall,  a  lawyer, 
Monroe  Vance  was  trying  to  secure  a  parole 
for  his  brother.  Jnst  before  the  killing.  Hall 
came  to  where  appellants  were  at  work,  and 
spoke  to  Sflveater  about  signing  the  petition 
for  the  parole.  Silvester  referred  to  the 
Vances  as  damned  sons  of  bitches,  and  said 
that  Monroe  could  try  to  get  Frank  out,  but 
that  he  would  try  to  keep  him  In. 

On  Saturday  before  the  kUllng,  Algemal 
called  at  the  store  of  a  merchant  of  the  coun- 
ty, and  tried  to  buy  some  Winchester  car- 
tridges, but  the  merchant  was  unable  to  sup- 
ply them. 

Before  the  killing,  deceased  and  appellants 
were  on  bad  terms.  On  one  occasion,  when 
deceased,  In  company  with  his  father-in-law, 
was  passing  through  Art  McCurry's  place  to 
a  meeting,  they  saw  Nelson  Moore  and  Alger- 
nal  and  Jack  McCurry.  Deceased's  father-in- 
law  spoke  to  Nelson,  whereupon  appellant  re- 
plied in  a  very  rough  manner.  Finally  Nel- 
son said :  "If  you  don't  quit  passing  through 
here  and  bothering  us,  we  will  kill  you." 

About  three  weeks  prior  to  the  killing,  Tim 
Jones  met  Nelson  Moore  and  Silvester  Gear- 
hart  "Nelson  said  to  SUvester  that  Vance 
was  going  around  with  his  head  up,  and 
needed  a  bullet  In  It,  or  would  get  a  bullet 
in  it;  that,  of  course,  he  would  not  do  it, 
but  men  would,  or  might" 

Two  weeks  before  the  killing,  the  witness 
Alex  Howell  had  a  conversation  with  Silves- 
ter Gearhart  Silvester  told  him  that  he 
guessed  he  had  been  reported,  and  that  Mon- 
roe Vance  had  done  it  Silvester  also  said 
that.  If  be  was  reported,  he  had  a  gun  that 
would  shoot  through  a  tree,  or  anything. 

Appellants  were  frequently  seen  together, 
and  nearly  always  carried  firearms.  On  one 
occasion,  a  short  time  before  the  murder, 
Mrs.  Vance  and  the  deceased  were  passing 
Algemal  Moore  and  Silvester  Gearhart.  Al- 
gemal held  his  hand  in  his  breast,  while  Sil- 
vester bad  a  weapon  in  his  hand,  and  the 
attitude  of  both  was  threatening — so  much 
M  that  Mrs.  Vance  hurried  to  the  side  of  her 
husband.  In  order  to  prevent  his  being  killed. 

According  to  the  evidence  of  appellants, 
Silvester,  some  three  or  four  days  prior  to  the 
killing,  asked  Jack  McCurry  and  Nelson  Moore 
to  help  him  to  cut  railing  and  paling  timber. 
Kelson  agreed  to  bring  Algemal  along.  They 
wait  to  the  hollow  where  the  work  was  to 
be  done  about  8  o'clock  in  the  moming.  Al- 
gemal carried  his  Winchester  rifle  with  him, 
as  he  always  did,  for  the  purpose  of  shooting 
squirrels.  After  reaching  the  place  of  work, 
they  felled  several  trees,  and  proceeded  to 
saw  and  roll  the  cuts  down  the  hill.  Algemal 
and  Jack  McCurry  were  working  In  the  hol- 
low, while  Silvester  and  Nelson  were  working 
on  the  hdl.    When  the  witness  Jones  called 


them  to  dinner,  Algernal  and  JaA  declined  to 
go,  because  they  did  not  want  to  go  Into  the 
house,  as  Mrs.  Gearhart  had  been  confined 
the  night  before.  Silvester  told  them  that  he 
would  bring  them  their  dinner.  This  was 
agreed  to,  and  Silvester  and  Nelson  then  de- 
parted for  SUvester's  home.  They  reached 
there  at  12  o'clock,  and  remained  there  about 
an  hour.  Upon  returning  to  the  hollow, 
about  1  o'clock,  they  found  Algernal  and 
Jack  McCurry  there.  A  few  minutes  later 
they  were  joined  by  the  witness  Jones.  None 
of  the  appellants  were  present  when  the  hom- 
icide took  place,  nor  did  they  know  anything 
about  it  until  the  information  was  brought 
to  them  later,  and  each  denied  having  enter- 
ed into  a  conspiracy  to  murder  Vance.  While 
Silvester  and  Nelson  were  gone,  Algemal  and 
Jack  remained  there  In  the  hollow  and  con- 
tinued their  work.  Other  witnesses  testified 
to  seeing  them  there  during  that  time.  Their 
witnesses  testified  that  It  was  about  three 
miles  from  Monroe  Vance's  place  to  the  hollow 
where  they  were  at  work.  The  testimony  of 
the  commonwealth  Is  that  It  was  only  a  mile 
and  a  half  or  two  miles.  According  to  the 
testimony  of  appellants,  Lettle  Vance  stated 
on  the  day  of  the  killing  that  It  was  the  "black 
Mooree"  that  had  done  the  killing.  On  anoth- 
er occasion  she  stated  that  it  was  Nelson 
Moore  who  did  It;  that  she  could  recognize 
him  by  bla  "nancy  walk."  At  still  another 
time,  she  claimed  it  was  Silvester  and  Nelson 
who  did  It 

The  evidence  further  shows  that  Silvester 
Gearhart  was  the  brother  of  Art  McCurry, 
the  mother  of  Jack  McCurry,  and  that  Nelson 
Moore  was  the  husband  of  Delilah  Moore, 
the  daughter  of  Art  McCurry,  and  that  Nel- 
son and  Algemal  are  brothers. 

It  Is  insisted  by  counsel  for  appellants  that 
the  evidence  is  not  sufilclent  to  sustain  a 
conviction.  While  it  Is  true  that  Mrs.  Vance 
seems  on  the  day  of  the  killing  to  have  been 
somewhat  uncertain  as  to  who  fired  the  shot, 
and  who  accompanied  the  person  who  fired 
the  shot,  yet,  when  confronted  by  Algernal 
Moore  and  Jack  McCurry,  she  recognized 
them  as  the  two  persons  who  were  fieeing 
from  the  stump  just  after  the  shot  was  fired. 
Furthermore,  she  identified  the  clothing 
which  they  wore,  and  the  weight  of  the  evi- 
dence is  that  they  had  on  th^  character  of 
clothing  she  described  on  the  day  of  the  hom- 
icide. When  we  consider  the  fact  that  the 
relations  between  Silvester  Gearhart  and  the 
Vances  had  been  unfriendly,  owing  to  the  con- 
duct of  Frank  Vance  towards  Silvester's  wife, 
and  the  further  fact  that  the  deceased  bad 
reported  Silvester  and  Nelson  for  moonshin- 
Ing,  and  had  gone  to  Catlettsburg  to  appear 
as  a  witness  against  Nelson,  and  the  case 
had  been  continued  until  the  May  term,  to- 
gether with  the  fact  that  appellants  always 
assumed  a  hostile  attitude  toward  deceased, 
that  they  were  heard  to  make  threats,  short- 
ly before  the  killing,  with  reference  to  the 
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deceased,  that  the  appellants  were  closely 
related,  were  constantly  together,  and  upon 
the  day  of  the  killing  were  with  each  other 
in  the  woods,  that  Algemal  and  Jack  were 
left  alone  while  Silvester  and  Nelson  wait  to 
dinner,  that  the  killing  was  done  with  a  82 
Winchester  rifle,  that  Algemal  carried  tlUs 
kind  of  rifle  and  there  was  evidence  that  it 
had  been  recently  discharged,  and  he  said  he 
had  only  one  cartridge  left,  whereas  he  ad- 
mitted having  more  shortly  before  that,  that 
Algemal  and  Jack  were  seen  coming  from 
the  direction  of  the  Vances,  and  the  tracks 
discovered  correspond  with  theirs,  we  con- 
clude that  the  evidence  is  sufficient  to  sus- 
tain the  verdict  reached  by  the  Jury. 

The  question  whether  or  not  appellants 
conspired  to  murder  deceased,  and  whether 
or  not  he  was  killed  while  the  conspiracy 
existed  and  in  pursuance  thereof,  was  fairly 
submitted  to  the  Jury.  The  court  also  cau- 
tioned the  Jury,  In  the  case  of  each  appel- 
lant, not  to  consider  statements  made  by  his 
codefendants,  not  in  his  presence,  unless  they 
believed,  beyond  a  reasonable  doubt,  that 
said  statements,  if  made  at  all,  were  made 
after  the  conspiracy  bad  been  entered  Into, 
and  Willie  it  existed. 

Being  unable  to  discover  in  the  record  be- 
fore us  any  errDr  prejudicial  to  the  appel- 
lants, or  any  one  of  them,  it  follows  that 
the  Judgment  In  each  case  should  be  affirmed, 
and  it  is  therefore  so  ordered. 


MABTIN  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec  8,  1911.) 

1.  Indictment  and  Infobmation  (§  86*)— 
Place  of  Offknsb—Bdbqlabt— Location 
of  BciLDiNa. 

An  indictment,  in  a  prosecution  for  break- 
ing and  entering  a  railroad  depot,  was  headed 
"G.  circuit  court,"  and  recited  that  the  grand 
Jury  of  G.  county  proceeded  in  the  name  and  by 
the  authority  of  the  commonwealth,  and  alleged 
that  accused,,  "in  the  county  and  circuit  afore- 
said,'  committed  the  offense  charged.  Held, 
that  the  indictment  sufficiently  alleged  that  the 
depot  burglarized  was  located  in  G.  county. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {|  230-243 :  Dec. 
Dig.  S  86.*] 

2.  CamiNAL  Law  (J  687»)— Discbetion  of 
Coubt— Beofening  Case. 

In  a  prosecution  for  breaking  into  a  rail- 
road ticket  office,  the  only  evidence  connecting 
accused  with  the  crime  was  that  of  the  ticket 
agent,  who  testified  that  while  in  the  freight 
room  he  heard  a  crash  in  the  ticket  office, 
and,  looking  through  a  crack  In  the  freight  room 
door  onto  the  platform,  saw  accused  come  out 
of  the  waiting  room  adjoining  the  ticket  office ; 
that  there  was  no  one  else  in  the  waiting  room ; 
and  that  the  ticket  window  and  cash  drawer 
had  been  broken  open.  After  both  sides  had 
rested,  the  court  adjourned  until  next  day,  when 
accused  offered  evidence  that  from  the  crack  in 
the  freight  room  door  one  leaving  the  waiting 
room  door  could  not  be  seen ;  but  the  court 
refused  to  reopen  the  case,  as  it  would  require 
the  commonwealth  to  make  further  proof,  which 
would  cause  a  continnance ;    the  depot  being  lo- 


cated in  another  town.  Beld,  an  abnse  of  dis- 
cretion :  the  proposed  testimony  being  in  rebut- 
tal of  that  upen  which  accused  was  finally  con- 
victed. 

[E3d.  Note.— For  other  cases,  see  Criminal 
I*w,  Cent  Dig.  {§  1621-1626;  Dec.  Dig.  S 
687. 'J 

8.  CsniiNAi.  Law  (S  687*)— Tbiai^Beopbn- 

INQ  Case. 

The  control  of  a  criminal  case  by  reopen- 
ing it  after  the  evidence  is  closed  rests  largely 
in  the  wise  discretion  of  the  trial  court,  exer- 
cised for  the  purpose  of  promoting  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^j   Cent  Dig.   {{  1621-1626;    Dec.  Dig.   | 

4.  CBniiNAi.LAw  (1 1168*)— Appead-Dibcrb- 
TION  OF  Tbial  Coubt— Bbofenino  Case. 
Befusal  to  reopen  the  case  to  permit  fur- 
ther evidence  by  accused  will  be  considered  re- 
versible error,  when  it  appears  that  the  trial 
court's  action  has  prejudiced  accused's  substan- 
tial rights  in  refusing  to  reopen. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1168.*] 

Appeal  from  Circuit  Court,  Grant  County. 

Vernle  Martin  was  convicted  of  breaking 
and  entering  a  railroad  depot,  and  he  ap- 
peals. Beversed  and  remanded  for  new 
trial. 

William  Carnes  and  W.  B.  Clay,  fOr  ap- 
pellant Jas.  Breathitt,  Atty.  Gen.,  and 
Tbeo.  B.  Blakey,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

MILLEB,  J.  The  appellant  was  Indicted 
by  the  Grant  county  grand  Jury  for  the 
crime  of  breaking  and  enteilng  a  railroad 
depot  at  Corinth,  Ky.,  and  taking  $8  from 
the  money  drawer  therein.  Upon  the  trial 
he  was  found  guilty,  and  sentenced  to  serve 
a  term  In  the  penitentiary  for  a  period  of 
from  two  to  ten  years.  To  reverse  that 
Judgment,  he  prosecutes  this  appeal. 

[1]  1.  It  is  first  contended  that  the  demur- 
rer should  have  been  sustained  to  the  indict- 
ment, because  It  did  not  specifically  charge 
that  the  depot  alleged  to  have  been  enter- 
ed was  in  Grant  county.  The  Indictment 
Is  headed  "Grant  circuit  court,  June  term, 
1911,"  and  recites  that  the  grand  Jury  of 
Grant  county  proceeds  in  the  name  of  and 
by  the  authority  of  the  commonwealth  of 
Kentucky,  and  charges.  In  apt  language, 
the  appellant  with  the  crime  above  describ- 
ed, by  alleging  that  "the  said  Vernle  Martin, 
in  the  county  and  circuit  aforesaid,  did" 
commit  the  offense  which  is  then  specifical- 
ly set  forth.  Although  the  Indictment,  does 
not,  in  express  words,  allege  that  the  depot 
was  located  in  Grant  county.  It  nevertheless 
laid  the  venue  of  the  indictment  In  the  cir- 
cuit court  of  Grant  county;  and.  In  sub- 
sequently alleging  specifically  that  the  act 
was  committed  "in  the  county  and  circuit 
aforesaid,"  we  think  it  was  sufficiently  spe- 
cific to  Inform  the  accused  of  the  location  of 
the  depot  which  he  is  charged  with  enter- 
ing.   The  question,  however,  is  not  an  open 
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one,  since  this  precise  (ineBtion  was  decided 
adversely  to  aiqiellant's  contention  in  Arm- 
strong T.  Gommonwealtli,  29  8.  W.  342,  16 
E}r.  I^w  Rep.  485. 

[2]  2.  Tbe  depot  at  Corinth  lies  between 
the  railroad  trade  and  the  turnpike,  and  is 
dlTided  Into  three  rooms  or  apartments; 
the  waiting  room  being  in  the  north,  end, 
the  freight  room  in  the  sonth  md,  and  the 
ticket  office  between  the  two.  The  ticket 
office  has  doors  entering  into  the  freight 
room  and  into  the  waiting  room,  while  both 
the  waiting  room  and  the  freight  office  liaye 
outside  doors  opening  on  the  east  side  of 
those  rooms,  next  to  tbe  railroad  track. 
Tbe  ticket  office  lias  the  usual  window  at 
wliich  tickets  are  sold,  with  a  cash  drawer 
immediately  below  it,  on  the  lnsid&  About 
noon  on  the  day  of  the  theft,  True,  the 
ticket  and  station  agent,  pulled  down  and 
latched  the  ticket  window,  locked  the  door 
of  the  office,  and  started  uptown  for  his 
dinner.  After  going  a  short  distance,  he 
returned  to  the  depot,  and  went  into  the 
freight  office.  He  had  been  there  only  a  few 
minutes,  when  he  beard  a  noise  or  craah 
in  the  ticket  office,  and,  upon  opening  the 
door  that  led  from  the  office  to  the  freight 
room,  be  saw  some  one  withdrawhig  his 
head  from  the  ticket  window,  although  he 
could  not  recognize  the  person.  True  im- 
mediately went  to  the  sliding  door  of  the 
freight  room,  which  was  closed,  and  looked 
through  a  crack  to  see  who  would  come  out 
of  the  waiting  room.  He  testified  that  he 
saw  the  appellant  come  oat  of  the  waiting 
room  and  go  up  the  street,  and  that  he  im- 
mediately went  into  the  waiting  room  to  see 
If  any  other  person  was  there,  and  found 
no  one  there.  The  ticket  window  and  the 
cash  drawer  immediately  below  it  liad  lioth 
been  broken  open,  and  the  money  taken.  He 
followed  appellant  uptown,  and  immediately 
had  a  warrant  issoied  for  his  arrest  Upon 
the  trial.  True  testified  to  tlie  foregoing 
facts,  and  after  all  the  evidence  had  been 
heard,  and  both  sides  had  announced  they 
had  no  more  testimony  to  offer,  the  Judge 
adjourned  the  court  until  the  next  morning. 
When  court  convened  the  next  day,  the  ap- 
pellant offered  to  Introduce  Leslie  Wood  and 
Kelly  I.ee,  stating  that  they  would  testify 
that  the  crack  in  the  freight  room  door  was 
not  located  in  such  a  way,  and  was  not  of 
radi  a  size,  that  a  person  standing  in  that 
room  could  see  a  person  leaving  the  door 
of  the  waiting  room.  The  commonwealth 
objected  to  the  reopening  of  the  case,  be- 
cause It  liad  been  closed  the  day  before,  and 
the  witnesses  had  been  discharged,  and  had 
gone  home;  and  that,  if  the  court  should 
reopen  the  case,  it  would  require  farther 
proof  on  tbe  part  of  the  commonwealth, 
wblch  It  was  not  then  prepare  to  furnish. 
Tbe  court  sustained  the  objection,  and  re- 
fnsed  to  reopen  the  case,  or  admit  this  evi- 
dence.   The  pnrpose  of  this  testimony  was 


to  contradict  True,  the  chief  prosecuting 
witness. 

Evidently,  the  controlling  reason  of  the 
circuit  Judge  in  refusing  to  open  the  case 
was  that  it  would  result  in  a  continuance,  by 
reason  of  the  fact  that  the  .depot  in  ques- 
tion was  located  in  the  town  of  Corinth, 
which  was  in  a  different  section  of  the 
county  from  Wllllamstown,  tbe  county  seat, 
where  the  case  was  on  trial. 

The  door  to  the  freight  room  was  of 
the  rolling  variety,  and  so  made  as  not  to 
fit  tightly  against  the  side  of  the  opening. 
The  width  of  the  crack  has  been  put  at 
an  inch  and  a  half  by  Wood  and  Lee  and 
at  five  Inches  by  True;  and,  while  True 
says  that  he  saw  appellant  when  he  left  the 
waiting  room.  Wood  and  Lee  offered  to 
testify  that  a  person  standing  in  the  freight 
room,  and  looking  through  the  crack  of  the 
door,  could  not  see  a  person  when  he  came 
out  of  said  door. 

It  is  apparent,  therefore,  tluit  api)ellant 
was  convicted  chiefly  upon  tbe  testimony  of 
True;  and,  if  Wood  and  Lee  had  been  per- 
mitted to  testify,  they  would  have  contra- 
dicted True  In  a  very  material  respect. 
Farthermore,  the  proposed  evidence  would 
not  have  l>een  merely  cumulative,  since 
there  was  no  other  testimony  which  tended 
to  contradict  True  upon  this  point  True's 
testimony  was  controlling,  and  went  uncon- 
tradicted. Without  his  testimony,  the  ap- 
pellant could  not  have  been  convicted.  It 
was  therefore  vital  to  the  defendant  that 
he  should  overcome  True's  testimony.  If  it 
could  be  done.  He  proposed  to  do  this  by 
Wood  and  Lee,  but  was  not  allowed  to  do  so, 
because  the  case  had  l)een  closed  the  day 
before.  It  was  held,  in  Jackson  v.  Com- 
monwealth, 64  S.  W.  729,  23  Ky.  Law  Rep. 
1114,  that  the  action  of  tbe  court  in  declin- 
ing to  open  tbe  case  and  permit  the  new 
testimony  is  reviewable. 

[3,4]  It  is  well  settled  that  the  control 
of  the  case  upon  the  trial  rests  largely 
In  the  wise  discretion  of  the  trial  Judge; 
and  many  oases  are  found  In  the  books 
which  sustain  the  trial  Judge  in  admitting 
testimony,  after  the  case  has  been  closed, 
for  the  purpose  of  promoting  full  Justice 
to  all  parties  concerned.  In  Bark  v.  Com- 
monwealth, 6  J.  J.  Marsh.  675,  the  Jury  had 
returned  to  the  courtroom  with  a  verdict 
declaring  the  defendant  not  guilty  of  the 
offense  of  conducting  a  gaming  house,  be- 
cause, as  they  said,  the  bouse  liad  not  been 
identified.  But,  after  this  statement  liad 
been  made,  and  before  tbe  verdict  had  been 
read,  the  Judge  called  a  witness,  who  iden- 
tified the  bouse,  whereupon  the  Jury  changed 
its  verdict,  and  found  the  defendant  guilty. 
Upon  appeal  this  court  sustained  the  act 
of  the  circuit  Judge,  and  held  that  he  had 
not  abused  tbe  discretion  which  tbe  law 
gives  him.  That  discretion,  however,  Is  to 
be  exercised  wisely  under  tbe  facts  of  each 
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particular  case,  and  for  tbe  purpose  of 
promoting  Justice.  Vlcaro  v.  Oommon- 
wealth,  6  Dana,  504;  Ellison  v.  Common- 
wealth, 6  Ky.  Law  Rep.  306;  Walker  v. 
Commonwealth,  7  Ky.  Law  Rep.  46;  Com- 
monwealth V.  Green,  10  S.  W.  637,  10  Ky. 
Law  Rep.  749;  and  Barclay  v.  Common- 
wealth, lie  Ky.  276,  76  S.  W.  4,  25  Ky, 
Law  Rep.  463.  Whenever  It  appears  that 
tbe  action  of  tbe  trial  Judge  has  prejudiced 
tbe  substantial  rights  of  the  defendant.  It 
will  be  treated  as  a  reversible  error.  Under 
the  facts  of  this  case,  we  are  of  opinion 
that  the  court  should  have  permitted  Wood 
and  Lee  to  testify,  since  their  testimony 
related  to,  and  would  have  contradicted,  tbe 
most  Important  testimony  ofFered  by  the 
commonwealth. 

For  this  reason,  tbe  Judgment  Is  reversed, 
and  tbe  case  remanded  for  a  new  trial. 


DICK  V.  HARRIS'  EX'B. 
(Court  of  Appeals  of  Kentucky.    Dec.  7,  1911.') 

1.  Witnesses  (i  159*)— Competemct— Tbans- 
AOTioNS  wrni  Decedent. 

Under  the  express  provision  of  Civ.  Code 
Prac.  f  606,  subd.  2,  prohibiting  a  party  to 
a  suit  from  testifying  for  himself  as  to  trans- 
actions with  a  decedent,  a  person  seeking  to  es- 
tablish a  gift  inter  vivos  by  defendant's  testa- 
tor cannot  testify  for  himself  concerning  any 
verbal  statements  of  or  transactions  with  tbe 
testator. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  666-669,  671-682;  Dec.  Dig.  { 
169.*] 

2.  OiFTB     ({    28*)- Inteb     Vivos— Gift    of 
Bonds. 

The  evidence,  in  a  suit  against  an  execu- 
tor to  establish  a  gift  of  bonds  by  testator  to 
the  plaintiff,  who  was  a  helpless  invalid,  and 
to  whom  testator  had  been  much  attached,  and 
in  whom  he  took  an  affectionate  and  fatherly 
interest,  was  that  of  her  mother,  to  the  effect 
that  testator  said  to  plaintiff,  "Elcey,  I  put  ten 
S1,000  bonds  in  tbe  Louisville  National  Banking 
Company,  drawing  5  per  cent,  interest,  for 
you ;  that  tbe  bonds  were  in  his  safety  vault 
box  with  his  will,  and  that  he  said  no  steps 
would  be  necessary  to  get  them,  as  his  executor 
would  notify  her;  that  testator  showed  the 
bonds  to  the  witness,  and  said  they  were  for  BS- 
cey ;  and  that  testator  said  she  was  getting  un- 
paid interest  on  the  bonds,  but  that  he  at  no 
time  told  her  what  bonds  they  were.  Upon  tes- 
tator's death,  there  were  no  ten  bonds  found 
together,  nor  any  paper  directing  any  bonds  to 
be  delivered  to  plaintiff,  and  the  interest  cou- 
pons on  the  6  per  cent,  bonds  which  he  left  had 
been  cut  off  as  they  matured.  Held,  that  there 
bad  not  been  a  valid  gift  inter  vivos  for  want 
of  delivery. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  if  49,  51,  58-62;    Dec.  Dig.  g  28.*] 

8.  Gifts  (J   18»)— "Gift  Intbb  Vivos"— Bb- 

8BNTIAL8. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  a  gratuitous  and  absolute  transfer 
of  the  property  from  the  donor  to  the  donee, 
taking  effect  Immediately,  and  fully  executed  by 
a  delivery  of  the  property  by  the  donor  and  ac- 
ceptance thereof  by  the  donee,  and,  where  fu- 
ture control  over  the  property  remains  in  the 


donor  until  his  deatb  then  Is  no  valid  gift  inter 
vivos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §§  29-33 ;  Dec.  Dig.  {  18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3091-3093;    vol.  8,  p.  7671.] 

4.  Tbusts     (I    44»)— ExPBESs    Tbustb— Evi- 
dence—'Deobex  OF  Pboof. 

To  establish  a  trust  by  parol,  the  evidence 
must  be  certain  and  undoubted,  and  when  it  is 
conflicting  in  its  character,  and  such  as  to  leave 
a  rational  doubt  in  the  mind  of  the  court,  its 
enforcement  should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  IS  66-68;    Dec.  Dig.  I  44.*J 

6.  Tbusts  (g  30%*)— Cbeation  or  Expbess 
Tbusts— Sufficienct  op  Evidence— Bonds. 
Tbe  evidence,  in  a  suit  against  an  execu- 
tor to  recover  certain  bonds,  was  to  the  effect 
that  plaintiff  was  an  invalid,  to  whom  testator 
was  much  attached,  and  in  whom  he  took  an  af- 
fectionate and  fatherly  interest,  and  that  testa- 
tor, while  at  her  house,  bad  said  to  her,  "^cey, 
I  put  ten  (1,000  bonds  in  tbe  Louisville  Nation- 
al Banking  Company,  drawing  6  per  cent.  Inter- 
est, for  you ;"  that  the  bonds  were  in  his  safety 
vault  box;  that  plaintiff's  mother  was  shown 
the  bonds,  and  told  that  they  were  for  plaintiff, 
and  that  he  could  not  rest  easy,  unless  she  was 
provided  for;  that  she  would  get  the  unpaid 
mterest  on  the  bonds,  but  that  he  at  no  time 
told  her  what  bonds  they  were.  Upon  testator's 
death,  there  were  no  ten  bonds  found  together, 
nor  any  paper  directing  any  bonds  to  be  deliv- 
ered to  plaintiff,  and  the  interest  coupons  on  the 
5  per  cent,  bonds  he  left  had  been  cut  off  aa 
they  matured.  Held,  that  tbe  acts  of  the  testa- 
tor had  not  constituted  him  a  trustee  of  sucb 
bonds  for  the  plaintiff. 

[Ed.  Note.— FV>r  other  cases,  see  Trusts,  Dec. 
Dig.  i  3aV4k*J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Elcey  Dick  against  Theodore 
Harris'  Executor.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Jas.  S.  Plrtle  and  Max  I.  Greensteln,  for 
appellant  Humphrey  &  Humphrey,  for  ap- 
pellee. 

HOBSON,  C.  J.    Theodore  Harris  died  a 

resident  of  Jefferson  county,  in  August,  1909. 
He  left  an  estate  worth  $350,000  or  $376,000. 
By  his  will,  which  was  duly  admitted  to  pro- 
bate, be  devised  to  each  of  his  children  an 
annuity  of  $1,200  a  year.  The  remainder  of 
tbe  estate  he  devised  to  certain  trustees  as  a 
permanent  fund  to  aid  In  the  building  of  Bap- 
tist churches.  This  suit  was  brought  by  El- 
cey Dick  against  tbe  executors  of  the  will 
to  recover  ten  bonds  of  $1,000  each,  which  she 
alleged  tbe  testator  bad  given  ber,  and  had 
placed  in  his  safety  vault  box  In  tbe  Louis- 
ville National  Banking  Company,  to  be  de- 
livered to  her  at  bis  death.  The  allegations 
of  her  petition  were  denied  by  the  defendants, 
and  on  final  hearing  of  the  case  tbe  circuit 
court  dismissed  tbe  petition.  The  plaintUT 
appeals. 

The  facts  shown  by  tbe  record  are  these: 
Elcey  Dick  is  in  no  way  related  to  Mr.  Har- 
ris.   Her  mother  rented  a  part  of  his  house 
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on  Fonrtb  street.  In  LooisTllle,  and  be  oc- 
cupied a  i>art  of  tbe  taouBe.  He  was  fond  of 
the  child,  and  when  she  was  abont  four  years 
old  gave  her  some  money  to  go  across  the 
street  to  a  candy  store  to  get  some  candy.  Aa 
she  was  crossing  the  street,  she  was  knocked 
down  by  a  bicycle,  and  her  back  was  Injured. 
Bfr.  Harris  regarded  himself  as  the  Innocent 
cause 'of  the  accident  He  had  tbe  child 
treated  by  physicians,  and  paid  her  much 
attention.  For  a  while  her  health  improved, 
but  finally  tuberculosis  of  the  spine  devel- 
oped, and  for  two  years  before  his  death  she 
had  become  a  helpless  InTalld.  Be  was  much 
attached  to  her,  and  frequently  visited  her, 
taking  an  affectionate  and  fatherly  Interest 
in  ber. 

[1]  While  these  facts  are  shown- by  a  num- 
ber of  witnesses,  the  facts  as  to  the  ten  bonds 
are  proved  only  by  Elcey  Dick  and  her  moth- 
er. The  circuit  court  sustained  exceptions 
to  Encey  Dick's  testimony.  This  was  proper, 
for,  under  section  606  of  the  Code,  she  cannot 
testify  for  herself  concerning  any  verbal 
statement  of  or  transaction  with  the  testator. 
Overts'eck  v.  Lecnnire,  39  S.  W.  2S4,  19  Ky. 
Law  Rep.  164;  Jones  v.  Jones,  102  Ky.  460, 
43  S.  W.  412,  19  Ky.  Law  Rep.  1516.  This 
leaves  the  mother,  Mrs.  Belle  Dick,  tbe  only 
witness  in  the  case  as  to  tbe  alleged  gift  of 
the  ten  bonds. 

[2]  Her  testimony,  pat  In  narrative  form. 
Is  aa  follows:  Harris  when  at  her  bouse 
said  to  her  daughter,  "Blcey,  I  put  ten 
11.000  bonds  in  the  Louisville  National  Bank- 
ing Company,  drawing  6  per  cent,  interest, 
for  you."  He  said  the  bonds  and  the  will 
were  together  in  bis  safety  vanlt  box.  I  said, 
"What  steps  will  be  taken  in  getting  the 
bonds?"  He  said:  "No  steps  are  necessary; 
my  executor  will  notify  you."  I  asked  him 
why  it  was  not  in  his  will.  He  said:  "My 
will  may  be  contested,  and  in  that  case  Elcey 
would  have  to  wait  a  long  time  for  her  mon- 
ey." This  was  in  July,  1907,  after  bis  will 
was  made.  He  told  me  if  I  would  come  down 
to  the  bank  he  would  show  tbe  bonds  to  me. 
The  next  day  I  went  to  the  bank,  and  he 
got  np  and  walked  down  tbe  steps  and  got 
the  bonds,  and  showed  them  to  me.  They 
bad  a  rubber  band  on  them.  He  said  they 
were  for  E3cey.  After  be  showed  them  to  me, 
I  said,  "Do  yon  think  she  will  ever  get 
them?"  He  said:  "Why  certainly  she  will. 
I  feel  that  I  am  responsible  for  Elcey's  con- 
dition, and  I  could  not  rest  easy,  unless  she 
was  provided  for."  On  another  occasion,  she 
testified  he  told  Elcey  the  bonds  were  there, 
and  that  they  were  drawing  5  per  cent,  in- 
terest She  said,  "Why,  who's  getting  in- 
terest on  tbe  money?"  He  said.:  "The  in- 
terest Is  unpaid;  for  as  long  as  I  live  Elcey 
wUl  need  nothing,  and  the  longer  I  live  the 
more  money  she  will  have."  He  said  that 
Elcey  now  bad  $1,000,  and  said  to  Elcey, 
"Tour  accumulated  interest  will  buy  your 
mother  anything  she  wants."     She  also  tes- 


tified that  a  few  days  before  Mr.  Harris  died 
she  was  talking  of  quitting  keeping  a  board- 
ing bouse,  and  said  she  would  do  so,  but 
hadn't  any  means  to  live  on,  and  be  said. 
"Well,  I  will  take  the  accumulated  interest 
on  Elcey's  bonds,  and  put  that  on  deposit  for 
you,''  and  then  he  said  he  would  give  ber 
each  month  what  her  bonds  were  drawing, 
and  I  said,  "WUl  you  do  that?"  and  he  said. 
"Yes."  But  he  died  soon  after  this.  He  at 
no  time  told  her  what  bonds  they  were;  he 
only  told  her  that  the  bonds  drew  6  per  cent 
After  Mr.  Harris'  death,  there  were  no  ten 
bonds  found  together,  apart  from  the  others, 
in  his  box;  nor  was  there  any  paper  there, 
directing  any  bonds  to  be  delivered  to  Elcey 
Dick.  There  were  a  number  of  5  per  cent 
bonds  in  his  box,  but  the  Interest  coupons  on 
all  of  them  had  been  cut  off  as  they  matured. 
Mr.  Harris  had  to  his  credit  in  the  bank 
about  $6,000  in  cash  at  hia  death,  and  the 
executors  declined  to  deliver  to  her  any  of 
the  6  per  cent  bonds  which  they  found  in 
the  box.    This  suit  followed. 

In  Walden  v.  Dixon,  5  T.  B.  Men.  170, 
Walden,  on  leaving  Kentucky,  told  DLxon  he 
would  leave  his  mare  with  him,  and  that  if 
he  did  not  return  to  Kentucky  the  mare 
should  be  his.  Walden  left  the  mare  with 
Dixon,  and  died  without  returning  to  the 
state.  The  court  holding  that  this  was  not 
a  valid  gift,  because  Walden  had  not  parted 
with  control  of  tbe  property,  said:  "What- 
ever may  have  been  intended,  therefore,  by 
Walden  in  relation  to  this  property,  and  how- 
soever willing  he  may  have  been  that  Dixon 
should  have  it,  if  he  never  returned  to  Ken- 
tucky, that  intention  cannot  have  the  effect 
to  pass  the  right  of  property  from  Walden 
to  Dixon,  because  that  Intention  has  not  been 
signified  and  declared  according  to  the  rules 
of  law,  established  for  the  general  safety  and 
protection  of  property  against  spurious  and 
fraudulent  claims  by  strangers." 

In  Throgmorton  v.  Origsby,  124  Ky.  612, 
99  S.  W.  660,  30  Ky.  Law  Rep.  661,  Origsby, 
a  bachelor  about  60  years  old,  became  very 
much  attached  to  a  12  year  old  girl,  at  whose 
father's  bouse  Origsby  made  his  home  much 
of  the  time.  He  drew  a  check  In  her  favor 
for  $1,000,  and  also  a  wUl,  disposing  of  his 
estate  in  case  he  did  not  return.  He  went 
away,  and  returned.  He  had  In  bank  at  the 
time  only  $400,  and  afterwards  drew  this  ont 
Holding  that  there  was  no  gift  to  the  child  of 
$1,000,  this  court  after  referring  to  a  num- 
ber of  authorities,  said :  "From  the  facts  as 
presented  In  this  record,  it  is  evident  that 
Origsby  had  a  great  fondness  for  appellant, 
and  desired  to  give  her  a  portion  of  his  es- 
tate; but,  unfortunately  for  her,  be  did  not 
accomplish  his  purpose  in  a  way  so  as  to 
make  it  binding  upon  himself  or  his  estate." 

In  Stark  v.  Kelley,  132  Ky.  376,  113  S.  W. 
498,  where  the  same  question  was  again  be- 
fore us,  we  said :  "To  constitute  a  gift  inter 
vivos,  the  property  must  be  delivered  abso- 
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lutdy,  and  the  gift  must  go  into  Immediate 
effect.  Where  future  control  over  the  prop- 
erty remains  In  the  donor  until  bis  death, 
there  is  no  valid  gift  Inter  vivos.  •  •  • 
But  it  Is  Insisted  that  the  gift  may  be  sus- 
tained as  a  gift  causa  mortis.  A  gift  causa 
mortis  exists  where  the  property  is  given  by 
the  donor  in  his  last  sickness,  or  in  other 
imminent  peril.  It  takes  effect  only  in  the 
event  of  his  death  by  the  existing  disorder  or 
perU." 

[3]  The  question  was  again  before  us  in 
Foxworthy  v.  Adams,  136  Ky.  403,  124  S.  W. 
381,  27  L.  B.  A.  (N.  S.)  808.  There,  upon 
facts  not  unlike  those  shown  here,  we  said: 
"The  rule  Is  that  to  constitute  a  valid  'gift 
Inter  vivos'  there  must  be  a  gratuitous  and 
absolute  transfer  of  the  property  from  the 
donor  to  the  donee,  taking  effect  immediately, 
and  fully  executed  by  a  delivery  of  the  prop- 
erty by  the  donor  and  acceptance  thereof  by 
the  donee.  Gifts  Inter  vivos  have  no  refer- 
ence to  the  future,  but  go  into  immediate  and 
absolute  effect  Thus  a  gift  of  property,  to 
take  effect  after  the  donor's  death,  the  do- 
nor in  the  meantime  retaining  the  control  and 
dominion  of  the  property,  cannot  be  sustained. 
The  delivery  must  be  absolute.  All  gifts  that 
are  not  to  take  effect  at  once  are  void." 

[4]  It  is  insisted  for  appellant  that  Harris 
constituted  himself  trustee  for  Elcey  Dick 
of  the  ten  bonds,  and  that  the  delivery  of  the 
ten  bonds  to  himself  as  trustee  was  sufficient 
to  create  a  trust  In  himself.  See  Pomeroy's 
Equity,  §  997,  and  notes ;  Williamson  v.  Ya- 
ger, 91  Ky.  286,  15  S.  W.  660,  13  Ky.  Law  Rep. 
273,  34  Am.  St  Rep.  184;  Krankel  v.  Krank- 
el,  104  Ky.  745,  47  S.  W.  1084,  20  Ky.  LaV 
Rep.  901;  Malone  v.  Lebus,  116  Ky.  976,  77 
S.  W.  180,  25  Ky.  IiSw  Rep.  1146.  In  Roche 
V.  George,  93  Ky.  609,  20  S.  W.  1039,  14  Ky. 
Law  Rep.  584,  however.  It  was  said:  "We 
think  to  establish  a  trust  by  parol  the  chan- 
cellor should  require  certain  and  undoubted 
testimony,  and  when  it  is  conflicting  In  Its 
character,  and  such  as  to  leave  in  the  mind 
of  the  court  a  rational  doubt  as  to  the  act  of 
the  testator  by  which  the  transfer  Is  claimed 
to  have  been  made,  the  chancellor  should 
deny  the  relief." 

[6]  The  evidence  in  this  case  is  not  certain, 
either  as  to  the  subject-matter  of  the  trust, 
or  as  to  'the  existence  of  the  trust  Itself. 
What  ten  bonds  were  referred  to  in  the  con- 
versation to  which  Mrs.  Dick  testifies,  no  one 
can  now  tell.  If  testimony,  such  as  we  have 
here,  is  sufficient  to  establish  by  parol  a  trust 
by  the  donor  to  hold  the  property  for  another, 
the  rule  that  a  gift  to  be  valid  must  be  fol- 
lowed by  a  delivery  of  the  property  would 
be  of  little  value;  for  in  nearly  every  case 
declarations,  such  as  we  have  here,  could  be 
,shown  to  create  a  parol  trust  although  the 
alleged  donor  had  not  parted  with  the  pos- 
session of  the  property,  or  surrendered  his 


control  over  it  In  this  case,  the  decedent 
cat  off  all  the  coupons  from  his  bonds;  be 
at  no  time  set  apart  any  money  for  Elcey 
Dick,  or  did  any  act  from  which  we  can  know 
that  he  held  any  part  of  his  estate  as  trustee 
for  her.  He  may  have  intended  to  provide 
for  her,  and  perhaps  would  have  done  so,  bad 
he  not  died  suddenly,  but  that  he  did  not  do 
80  on  the  evidence  here  shown  must  be  held, 
unless  we  are .  to  abandon  the  rule  that  a 
gift  is  Invalid,  so  long  as  the  giver  retains 
possession  and  control  of  the  property.  In  all 
the  cases  where  the  parol  tmst  has  been  up- 
held, the  proof  was  clear  and  expUdt  as  to 
the  precise  property  and  the  nature  of  the 
tmst;  and  there  were  in  each  of  these  cases 
peculiar  facts,  taking  it  out  of  the  rule  as  to 
incomplete  gifts.  The  common-law  role  on 
the  subject  seems  to  us  a  wise  one,  and  sound 
pnbllc  policy  requires  that  exceptions  should 
not  be  made  to  it  on  the  ground  that  a  parol 
trust  was  created,  where,  as  here,  the  proof 
simply  shows  an  incomplete  gift  A  disposi- 
tion of  property,  which  is  to  take  effect  at 
the  owner's  death,  is  in  its  nature  testa- 
mentary, and  can  only  be  made  by  a  will  ex- 
ecuted with  the  formalities  provided  by  ttte 
statute.  To  sustain  a  parol  trust  on  such 
evidence  as  we  have  here  would  be  to  de- 
feat the  evident  purpose  of  the  statute. 
Judgment  affirmed. 


GULLET  et  al.  v.  LILLAIUyS  Ex'r  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1911.) 

1.  Wills  (§  531*)— Constbuction— Gifts  Peb 

Stirpes. 

Under  a  will  reciting  the  advancement  of 
$1,000  to  testator's  son  C.,  and  providiDK  that 
in  order  to  do  equal  justice  to  all  his  children, 
share  and  share  alilce,  be  directs  that  all  his 
other  children:  S.,  or  her  lawful  heirs;  the 
lawful  heirs,  the  children  of  M.,  deceased;  F.. 
or  her  lawful  heirs ;  and  G.,  or  bis  lawful  heirs 
— each  are  to  receive  $1,000  before  C.  partici- 
pates in  the  estate,  "and  then  the  residue  of  the 
estate  be  divided  equally  among  all  my  children 
or  their  lawful  heirs,"  the  gifts  are  per  stirpes, 
and  not  per  capita. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1143-1152;   Dec.  Dig.  g  531.*] 

2.  Wills  (S  758*)— Rights  and  Liabilities 
OP  Beneficiaries— Advancements. 

The  will  having  disposed  of  testator's  whole 
estate,  and  not  charged  a  child  with  an  advance- 
ment, it  is  immaterial  whether  he  had  made  an 
advancement  to  her,  as  under  Ky.  St  §  1407 
(Russell's  'St.  §  3822),  advancements,  unless 
charged  in  the  will,  can  be  considered  only  in 
the  distribution  of  undevised  estates. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  1957-1977;  Dec.  Dig.  {  758.*] 

Appeal  from  Circuit  Court,  Anderson 
County. 

Action  between  Robert  L.  Gulley  and  oth- 
ers and  G.  M.  Lillard's  executor  and  others. 
From  an  adverse  Judgment  Gulley  and  oth- 
ers appeal.    Affirmed. 
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Wm.  Herndon,  for  appellants.  Frank  L. 
Ripy  and  Marlon  W.  Ripy,  for  appellee. 
F.  R.  Feland,  for  BoswelL 

OHEAR,  J.  This  action  involres  the  con- 
struction of  tbe  second  clanse  of,  and  the 
codlcn  to,  the  wlU  of  C.  M.  Llllard,  Sr.  The 
second  clanse  of  the  will  reads  as  follows: 
"My  ion,  Christopher  M.  Llllard,  Jr.,  owes 
me  the  som  of  one  thousand,  thirty  dollars 
(11,090.11)  and  eleven  cents  as  shown  by  my 
IndiTldual  acconnt  book,  pages  21  and  22, 
narked  on  the  back  thereof  'Baptist  Church,' 
which  amount  of  one  thousand,  thirty  dol- 
lan  ($1,030.11)  and  eleven  cents,  I  have 
cbarged  to  my  said  son,  the  said  Christopher 
M.  Llllard,  Jr.,  as  an  advancement;  and  In 
order  to  do  eqnal  and  exact  Justice  to  all  my 
children,  share  and  share  alike,  I  direct  that 
all  of  my  other  children,  to  wit:  Mrs.  Sarah 
Helen  Rlpey,  or  her  lawful  heirs;  the  law- 
ful heirs,  the  children  of  Mrs.  Mary  Wallace 
Miles,  deceased;  Mrs.  Fannie  M.  Bos  well  or 
ber  lawful  heirs;  and  Dr.  Oostavus  D.  Lll- 
lard or  his  lawful  heirs,  each  are  to  receive 
the  sum  of  one  thousand,  thirty  dollars  ($1, 
030.11)  and  eleven  cents,  before  my  said  son 
Christopher  M.  Llllard,  Jr.,  participates  in 
my  estate;  and  then  the  residue  of  my  es- 
tate both  real  and  personal  be  divided  equal- 
ly among  all  my  children  or  their  lawful 
beire."  In  another  clause  dealing  with  pro- 
specUre  contestants  of  his  will  the  testator 
declared  as  to  the  bequests  which  would  be 
forfeited  by  such  contestants,  "shall  go  to 
my  other  children  if  they  be  living,  but  if 
they  be  dead,  then  to  their  heirs,  share  and 
share  alike," 

[11  It  is  contended  for  a  grandchild  of  the 
deceased,  Mary  Wallace  Miles,  that  the  de- 
rise  was  per  capita,  and  not  per  stirpes. 
We  do  not  deem  It  necessary  to  search  the 
books  for  meaning  of  technical  words  in 
sach  wlUs.  It  is  manifest  that  the  testator 
meant  to  deal  with  classes  rather  that  Indl- 
Tiduals,  when  considering  the  offsprings  of 
his  children.  No  grandchild  is  named,  whilst 
each  child  is.  Instead  of  naming  grandchild- 
ren (though  a  number  were  then  living),  he 
invariably  deals  with  them  in  groups;  each 
child's  offsprings  to  represent  a  group,  and 
to  stand  In  the  place  of  the  deceased  child 
who  otherwise  would  have  been  his  devisee. 
Tbe  drcnit  court  so  adjudged.  We  concur. 
[2]  Tbe  codicil  admitted  to  probate  was 
only  part  of  the  Instrument  offered  as  a 
codicil;  the  i)art  admitted  being  that  wholly 
in  the  handwriting  of  the  testator, .  while 
that  rejected  was  not  in  bis  handwriting. 
'That  part  admitted,  and  that  rejected,  dealt 
with  a  possible  advancement  to  Mrs.  Bos- 
wdL  But  the  part  rejected  was  the  only 
part  that  could  make  it  an  advancement  and 
charge  it  as  such,  for  the  testator  had  by  his 
will  disposed  of  his  whole  estate,  and  ad- 
vancements, unless  charged  in  the  will,  can 


be  considered  only  is  the  distrlbntion  of  un- 
devised estates.  Section  1407,  Ky.  St.  (Rus- 
sell's St  f  3822). 

As  the  will  probated  failed  to  charge  Mrs. 
Boswell  with  advancements,  it  Is  not  mate- 
rial in  this  case  whether  tbe  items  were 
such  as  might  have  constituted  advancements 
to  be  accounted  for  In  the  distribution  of 
an  undevised  estate.  The  circuit  court  so 
adjudged.    We  again  concur. 

Affirmed. 


LOUISVILLE  &  N.  R.  00.  v.  COX.t 
(Court  of  Appeals  of  Kentucky.    Dec.  7,  1911.) 

1.  Judgment  (J  251*)— Injttbt  to  S*ivant— 
Pleadings— CoNTRiBUTOBT  Negligence. 

Where  an  amendment  to  an  answer,  setting 
up  contributory  negligence,  was  not  offered  un- 
til defendant  was  Introducing  his  evidence,  and 
it  was  not  allowed  until  after  tbe  overruling 
of  a  motion  to  direct  a  verdict  for  defendant, 
and  there  was  no  motion  subsequently  made  be- 
fore verdict  that  would  call  the  attention  of  the 
court  or  tbe  adverse  counsel  to  the  plea,  the 
failure  to  controvert  it  did  not  defeat  a  Judg- 
ment for  plaintiff,  though  a  plea  of  contributoir 
negligence  must  be  taken  as  true  unless  denied. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  S  251.*] 

2.  Mautes  and  Servant  (§  278*)— Injubt  to 
Sebvant— Negligence— Evidence. 

In  an  action  for  Injuries  to  an  employ^ 
while  working  as  a  common  laborer  in  the  con- 
struction of  a  bridge  under  the  immediate  direc- 
tion of  the  masters  foreman,  evidence  held  to 
show  negligence  of  tbe  foreman  in  selecting  a 
dangerous  way  for  doing  the  work  while  there 
was  a  safer  way. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  954-972;  Dec.  Dig.  $ 
278.*] 

3.  Masteb  and  Servant  (|  217*)— Injury  to 
Servant— CoNTBiBUTOBY  Negligence. 

Where  the  foreman  -of  a  crew,  engaged  In 
constructing  a  bridge,  ignored  a  reasonably  safe 
way  for  doing  the  woiic  and  adopted  a  way  not 
reasonably  safe,  a  servant  injured  thereby  while 
acting  under  the  direct  orders  of  the  foreman 
did  not  assume  the  risk;  he  not  understanding 
the  danger  attending  tbe  work  done  according 
to  the  method  selected. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  674-600;    Dec.  Dig.  { 

4.  Master  and  Servant  (i  190*)— Injury  to 
Servant— FIeixow  Servants. 

Where  the  foreman  directing  the  construc- 
tion of  a  bridge  ignored  a  safe  method  of  doing 
the  work  and  adopted  a  dangerous  way,  and  a 
servant  while  at  work  accidentally  permitted  a 
crowbar  to  slip,  causing  an  injury  to  a  fellow 
servant  which  could  not  have  occurred  had  the 
safe  method  been  adopted  the  master  could  not 
escape  liability  on  the  ground  that  the  accident 
was  caused  by  the  negligence  of  a  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  190.*] 

5.  Damages    (|    132*)— Personal    Injuries- 
Excessive  Damages. 

Where  a  man  27  years  old  was  permanently 
and  seriously  injured,  and  he  suffered  great 
pain,  and  his  earning  capacity  was  greatly  and 
permanently  diminished,  a  verdict  for  $7,000 
would  not  be  set  aside  as  ezcesdive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §{  372-386;    Dec.  Dig.  §  132.*] 
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6.  Master  and  Sebvawt  (§  270*)— Injtjet  to 

SBBVANT— E>VIDENOB— ADMISSIBILITT. 

The  declarations  of  a  bystander,  made  im- 
mediately before  an  accident  causing  injury  to 
a  servant  while  assisting  in  the  construction  of 
a  bridge,  that  the  men  had  better  watch  out  or 
some  one  would  be  killed,  were  inadmissible  to 
prove  notice  by  a  ^rson  qualified  to  speak  that 
there  was  danger  m  doin^  the  work  as  it  was 
done,  unless  the  foreman  m  charge  of  the  work 
heard  the  statements  and  persisted  in  the  course 
previously  adopted. 

[Ed.  Note.— F>}r  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  270.*] 

7.  Evidence  (|  122»)— Res  Gest^. 

Declarations,  to  be  admissible  as  a  part  of 
the  res  gestae,  must  be  made  by  one  of  the  ac- 
tors in  the  transaction  contemporaneously  in 
point  o£  time  with  the  transaction,  and  decla- 
rations Of  a  bystander  made  immediately  before 
an  accident  causing  injurv  to  a  servant  are  not 
admissible  as  a  part  of  the  res  gestee. 

[B5d.  Note.— For  other  cases,  see  E^^idence, 
Cent  Dig.  {{  839-350 ;  Dec.  Dig.  S  122.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  Ira  Cox  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Glenn  &  Slmmerman  and  Ben  j.  D.  Warfidd, 
for  appellant.  Heavrln  &  Woodward,  for  ap- 
pellee. 

CARROUi,  J.  The  appellee,  while  en- 
gaged as  a  laborer  In  the  employment  of  the 
appellant  company,  received  injuries,  caused 
as  he  alleged  by  Its  negligence,  and  In  an 
action  for  damages  he  recovered  |7,000. 

[1]  The  first  ground  urged  for  reversal  of 
the  Judgment  is  that  the  motion  for  a  Judg- 
ment notwithstanding  the  verdict  should 
have  been  sustained,  because  the  plea  of 
contributory  negligence  presented  In  an 
amended  answer  was  not  controverted  of 
record  or  denied  by  pleading.  The  record 
shows  that  the  petition  was  filed  In  Decem- 
ber, 1909,  and  the  answer  In  April,  1910. 
The  answer  did  not  contain  any  plea  of  con- 
tributory negligence.  In  May,  1910,  the  trial 
was  entered  into,  and  after  the  evidence  for 
appellee  had  been  concluded,  and  during  the 
introduction  of  testimony  for  appellant.  It 
offered  to  file  an  amended  answer,  to  which 
objection  was  made,  and  this  amended  an- 
swer, which  for  the  first  time  set  up  the 
plea  of  contributory  negligence,  was  not 
then  permitted  to  be  filed.  After  the  evi- 
dence was  concluded,  the  appellant  moved 
the  court  to  Instruct  the  Jury  to  return  a 
verdict  in  its  favor,  which  motion  was  over- 
ruled. After  overruling  this  motion,  which 
was  not  again  renewed,  the  court  permitted 
the  amended  answer  over  the  objection  of 
the  appellee  to  be  filed,  and  then  Instructed 
the  Jury — the  instructions  including  the  sub- 
ject of  contributory  negligence.  When  the 
verdict  was  returned,  and  before  judgment 
was  rendered,  the  appellant  made  its  motion 
for  a  Judgment  notwithstanding  the  verdict, 
which  was  overruled.    It  appears  from  affi- 


davits that  It  was  agreed  at  the  time  it  was 
filed  that  the  affirmative  matter  In  this 
amended  answer  should  be  controverted  of 
record,  and  further  shown  that  the  court 
permitted  it  to  be  filed  npon  terms  that  it 
should  stand  controverted  of  record;  but 
the  clerk  by  oversight  failed  to  enter  the 
order.  In  LouisvUle  Railway  Company  v. 
Hibbett,  139  Ky.  43,  129  S.  W.  819,  139  Am. 
St  Rep.  464,  we  had  occasion  to  consider 
the  effect  of  the  ftiilare  to  deny  a  plea  of 
contributory  negfligence.  In  that  case  the 
original  answer  in  a  separate  paragraph 
pleaded  this  defense,  and,  at  the  conclusion 
of  the  testimony  offered  for  the  plaintiff,  the 
defendant  moved  the  court  to  Instruct  the 
Jury  to  find  for  it,  but  this  motion  was  over- 
ruled, and  again,  at  the  conclusion  of  all  the 
testimony,  a  similar  motion  was  also  made, 
and  also  overruled.  In  that  case  we  said 
that  the  motion  for  a  peremptory  Instruction 
should  have  been  sustained,  as  under  the 
pleadings  at  the  time  the  motion  was  made 
the  appellee  was  not  entitled  to  recover.  But 
in  this  case  the  motion  for  a  peremptory 
instruction  based  on  the  ground  under  con- 
sideration was  properly  overruled,  because 
the  answer  pleading  contributory  negligence 
had  mat  then  been  filed.  We  thhik  that  If 
it  was  desired  to  take  advantage  of  the  fail- 
ure to  deny  this  pleading,  a  motion  for  a 
peremptory  instruction  should  liave  been 
made  after  it  was  filed,  and,  if  then  made, 
should  have  been  sustained  by  the  court. 
We  so  ruled  In  ^ast  v.  Lehman,  100  Ky. 
464,  38  8.  W.  1056,  18  Ky.  Law  Rep.  949. 
In  that  case  the  petition  was  fatally  defec- 
tlve,  and  after  all  the  evidence  was  In  the 
defendant  moved  the  court  to  peremptorily 
Instruct  to  find  for  the  defendant  which 
motion  was  overruled.  Afterwards  the  court, 
upon  motion,  entered  a  judgment  for  the  de- 
fendant, notwithstanding  the  verdict  for  the 
plaintiff,  upon  the  gronnd  that  the  petition 
did  not  support  the  verdict  In  holding  that 
the  court  erred  in  this,  we  said:  "At  the  con- 
clusion of  the  trial  the  defendant  moved 
the  court  to  peremptorily  Instruct  the  jury  to 
find  for  the  defendant  This  motion  of  de- 
fendant should  have  been  sustainea  by  the 
court  and  would  have  been  sustained  if  the 
court  had  been  aware  of  the  true  condition 
of  the  pleadings.  •  •  •  If  the  court  had 
sustained  this  motion,  as  it  was  clearly  his 
duty  to  do,  it  would  necessarily  have  brought 
to  the  attention  of  the  plaintiff  the  defense 
which  had  been  so  carefully  concealed  from 
the  very  beginning  of  the  case;  and,  before 
the  submission  of  the  case  to  the  Jury,  he 
would  have  had  an  opportunity  to  have  of- 
fered an  amendment  curing  the  defects  in 
his  petition,  which  in  furtherance  of  justice 
it  would  have  been  the  duty  of  the  court 
to  have  allowed  to  be  filed."  It  is  not,  of 
course,  required  that  counsel  shall  assist 
his  adversary  in  the  practice  of  his  case  or 
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protect  him  from  the  consequences  of  hla 
orersJjht  or  negligence;  but,  when  a  plead- 
ing setting  np  this  defense  is  filed  at  the 
rer;  close  of  the  trial, 'and  there  is  no  mo- 
tion snbseqnently  made  before  verdict  and 
judgment  that  would  call  the  attention  of 
the  court  or  the  attention  of  adverse  coun- 
sel to  the  pleading,  we  are  not  disposed  to 
rule  that  the  failure  to  controvert  It  should 
be  allowed  to  defeat  the  ends  of  Justice. 
It  is  true,  as  said  in  the  Hibbett  Case,  that, 
Qflless  the  plea  of  contributory  negligence  is 
denied,  it  most  be  taken  as  ti'ue.  'But,  when 
such  a  plea  is  filed  under  circumstances  like 
those  disclosed  by  this  record,  the  party  seek- 
ing to  rely  on  the  plea  must  show  that  he 
bas  observed  every  technical  rule  of  practice 
necessary  to  preserve  bis  right  to  raise  this 
question  for  the  first  time  after  there  is  a 
verdict  against  him.  And  so,  if  counsel  for 
the  appellant  desired  to  save  their  right 
to  make  this  question  after  verdict,  they 
should  have  made  a  motion  for  a  peremptory 
instruction  after  the  plea  was  filed. 

The  next  question  raised  is  that  the  ap- 
pellant was  entitled  to  a  peremptory  in- 
stnction,  because  (1)  no  actionable  negligence 
was  proven  against  the  appellant  entitling 
the  appellee  to  recover,  (2)  appellee  assumed 
the  risk  of  doing  the  work 'as  it  was  being 
done,  and  must  bear  the  burden  of  any  Injury 
sustained,  and  (3)  If  there  was  negligence  on 
the  part  of  any  one  engaged  in  the  work 
at  the  time  of  the  injury,  the  negligence  was 
that  of  a  fellow  servant  for  which  there  can 
be  no  recovery.  These  grounds  for  reversal 
make  it  necessary  that  we  should  examine 
with  some  care  the  evidence. 

[2,  3]  At  the  time  he  was  injured,  the  ap- 
pellee was  about  27  years  old,  and  had  been 
working  for  the  appellant  company  about 
a  month  before  the  accident  occurred,  as 
»  common  laborer  assisting  in  the  construc- 
tion of  a  bridge  it  was  building.  He  had  no 
P«rticular  duty  to  perform,  but  did  any 
kind  of  work,  such  as  common  laborers  do, 
as  he  was  directed  by  the  foreman  in  charge. 
Ob  the  day  he  was  injured,  he  was  directed 
by  the  foreman,  Rawlinson,  to  assist  some 
other  men  In  arranging  iron  shoes  on  top  of 
a  concrete  abutment  to  hold  the  Iron  work 
of  the  bridge.  The  top  of  this  abutment, 
which  was  about  17  feet  from  the  ground, 
was  some  7  feet  wide  and  15  feet  long; 
the  top  being  concreted  and  smooth.  It  was 
necessary  to  place  on  this  concrete  surface 
two  iron  shoes  that  weighed  some  3,000 
rounds  each.  Before  Rawlinson  came  to  the 
abutment,  the  laborers,  including  appellee, 
with  the  assistance  and  under  the  direction 
of  Howard  and  Fulkerson,  subforemen,  had 
put  in  position  one  of  the  shoes.  When  Raw- 
linson came,  he  undertook  the  superintend- 
ence of  the  work  of  placing  In  position  the 
Second  shoe,  and  it  was  while  engaged  in 
this  work  that  appellee  was  injured.  It 
appears  that  the  safe  method  of  putting 
these  shoes  In  place  would  be  to  handle  them 


with  a  machine  called  a  "traveler";  but  the 
traveler  was  not  convenient  or  available  at 
this  time,  and  so  the  first  shoe  was  put  In 
proper  place  by  being  moved  around  on  three 
large  pieces  of  timber,  which  was  a  usually 
safe  method.  But  when,  under  the  direction 
of  Rawlinson,  they  came  to  put  In  the  last 
shoe,  only  one  timber  was  used  to  rest  the 
shoe  on,  while  it  was  being  moved  around. 
As  the  men  were  attempting,  under  the  im- 
mediate direction  and  orders  of  Rawlinson, 
to  move  the  shoe  around  on  the  single  tim- 
ber on  which  It  was  resting,  the  Iron  bar, 
with  which  Fulkerson  was  assisting  to  hold 
the  shoe  In  place,  slipped, .  and,  when  the 
pressure  of  the  bar  was  removed  from  the 
shoe,  it  tilted  and  rolled  or  fell  off  the  abut- 
ment, carrying  Cox,  who  was  at  the  place 
he  was  directed  to  be  by  Rawlinson,  with  it 
to  the  ground. 

The  worlf  In  which  Cox  was  engaged  was 
of  course  dangerous,  as  Is  all  work  of  this 
character;  but  It  was  not  what  might  be 
called  an  obviously  or  imminently  dangerous 
employment;  the  danger  attending  it  de- 
pending very  largely  upon  the  manner  In 
which  the  work  was  done.  If  proper  care 
was  taken  in  handling  the  iron  shoe,  there 
was  little  danger  of  accident,  and  the  In- 
crease in  danger  kept  pace  with  the  lack  of 
proper  management  In  the  methods  employ- 
ed. It  Is  shown  by  the  evidence  that  there 
were  other  methods  of  doing  the  frork  that 
would  have  made  it  less  dangerous  than  the 
way  in  which  it  was  being  done,  and  that 
is  was  entirely  practicable  to  have  employed 
at  the  time  Coz  was  Injured  these  less  dan- 
gerous methods,  one  of  which  was  to  use 
three  timbers  as  was  done  in  placing  the 
first  shoe.  It  is  further  shown  that  Cox  had 
little  or  no  experience  In  this  kind  of  work, 
and  took  no  part  in  It  except  to  go  and  do 
as  he  was  directed  by  the  foreman  in  charge, 
and  It  Is  fair  to  assume  that  he  would  have 
escaped  Injury  except  for  the  Improper  and 
dangerous  manner  in  which  the  work  was 
being  done.  It  Is  true,  as  we  have  frequently 
written,  that  when  the  Implements  and 
machinery  with  which  he  Is  working  are 
reasonably  safe,  and  the  place  at  which  he 
la  engaged  Is  as  safe  as  the  conditions  of 
the  labor  will  permit,  the  servant  assumes 
the  ordinary  risks  of  the  employment  But 
this  assumption  of  risk  Is  in  all  conditions 
and  under  all  circumstances  much  minimized 
if  the  foreman  is  present  directing  the  work 
and  the  men  do  as  they  are  directed  by  him. 
As  was  said  in  City  of  Owensboro  v.  Gabbert, 
135  BCy.  346,  122  S.  W.  178,  135  Am.  St.  Rep. 
462:  "When  the  master  is  present,  the  doc- 
trine of  equal  knowledge  and  assumed  risk 
that  is  sometimes  Invoked  in  cases  like  this 
to  relieve  the  master  should  be  sparingly  ap- 
plied. The  position  of  the  two  is  very  dif- 
ferent, and  out  of  this  difference  grows  the 
right  of  the  servant  to  depend  on  the  master 
if  he  be  present  directing  the  work,  as  he 
has  a  right  to  presume  he  will  warn  him  of 
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danger  and  bbtc  bim  from  needless  expos- 
ure to  Injnry  or  deatb." 

We  are  not  wllling  to  say  that  the  servant, 
acting  under  tbe  Immediate  eye  of  the  mas- 
ter and  by  bis  direction,  assumes  the  risk 
attending  work  that  Is  being  performed  In 
a  more  dangerous  method  or  manner  than 
Is  necessary.  In  other  words,  where  there 
are  two  or  more  ways  of  doing  a  thing — one 
being  reasonably  safe  and  the  other  danger- 
ous— and  It  1b  practicable  to  do  It  In  eltber 
way,  and  the  master  directs  that  It  shall 
be  done  in  the  dangerous  way,  the  servant 
acting  under  his  direction  and  orders  does 
not  assume  any  risk  unless  the  method 
employed  is  so  obviously  dangerous  that  no 
person  of  ordinary  intelligence  would  under- 
take it  When  the  master  selects  a  dangerous 
way  of  doing  the  work,  when  a  safe  way  Is 
entirely  practicable,  the  general  mle  is  and 
should  be  that  the  master,  and  noftbe  servant, 
assumes  tbe  risk  of  Injury  to  the  servant. 
The  servant  la  not  ordinarily  to  be  charged 
with  the  assumption  of  risks  unnecessarily 
put  upon  him  by  the  master,  nor  should  he  be 
required  to  bear  the  burden  of  accident  that 
might  have  been  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  master. 
Appellee,  who  was  Inexperienced,  did  not 
understand  or  appreciate  tbe  danger  that 
might  attend  the  work  if  done  according  to 
the  dangerous  method.  He  had  the  right 
to  bellevp  that  Rawlinson  who  was  in 
charge,  was  both  competent  and  careful.  He 
had  tbe  right,  under  the  circumstances,  to 
rely  on  his  Judgment,  and  Was  not  required 
by  the  exigencies  of  the  occasion  to  put  up 
his  opinion  against  that  of  tbe  foreman. 
Indeed,  this  work,  although  in  a  sense  or  de- 
gree dangerous,  was  not  so  dangerous  as  to 
attract  uncommon  attention.  The  danger 
was  not  what  might  be  called  obvious.  The 
thing  tbat  made  it  dangerous  was  the  man- 
ner in  which  it  was  ordered  to  be  and  was 
being  done,  and  evidence  tbat  there  were 
other  safer  methods  of  doing  it  was  compe- 
tent. Warren  v.  Jennesse,  122  S.  W.  862. 
The  whole  case  rests  on  the'  proposition  that 
when  the  master  directs  the  work  td  be  done 
in  a  way  tliat  is  dangerous,  when  it  is 
practicable  to  have  it  done  in  a  reasonably 
safe  way,  be  is  liable  to  a  servant  who  is 
injured  by  the  unsafe  and  dangerous  condi- 
tions tbat  be  has  without  necessity  created. 
We  do  not  hold  that  tbe  master  cannot  adopt 
any  one  of  two  or  more  plans  or  methods 
of  doing  work,  or  that  be  may  not  make  a 
choice  between  methods.  What  we  do  bold 
is  that  when  there  are  two  ways — one  rea- 
sonably safe  and  the  other  not  reasonably 
safe — and  it  is  practicable  to  do  the  work 
according  to  eltber  method,  the  master,  If 
he  wishes  to  rely  on  tbe  doctrine  of  assumed 
risk,  must  adopt  tbe  one  that  is  reasonably 
safe.  We  are  well  satisfied  that  the  court 
did  not  err  in  refusing  the  peremptory  In- 
struction. 

[4]  Nor  should  the  case  go  against  the  ap- 


pellee uix>n  the  ground  that  the  accident  re- 
sulted from  the  fact  tbat  a  crowbar  In  the 
hands  of  a  fellow  servant  slipped  at  a  crit- 
ical moment,  thereby  causing  tbe  iron  shoe 
to  tilt  and  fall.  The  fellow-servant  doctrine 
Is  only  applied  in  few  cases.  Louisville  Ry. 
Co.  V.  Hlbbett.  139  Ky.  43,  129  S.  W.  319,  139 
Am.  St  Rep.  484.  It  should  not  be  extend- 
ed to  embrace  a  situation  in  which  one  serv- 
ant is  injured  by  the  accidental  slip  of  an- 
other, when  both  are  performing  tbe  duty 
assigned  to  them  under  the  immediate  direc- 
tion of  the  master  in  an  employment  made 
dangerous  by  his  failure  to  adopt  a  safer 
and  equally  practicable  method  of  doing  the 
work.  If  the  safer  method  bad  been  adopt- 
ed, and  the  servant's  crowbar  had  slipped, 
as  did  the  one  bandied  by  Fulkerson,  no 
serious  consequences  would  have  resulted. 
The  accident  and  injury  followed  as  a  con- 
sequence of  the  dangerous  manner  In  which 
the  work  was  being  done,  rather  than  from 
the  negligence  of  a  fellow  servant,  and  so 
the  fellow-servant  doctrine  cannot  be  in- 
voked to  relieve  tbe  master  from  liability. 
The  court  properly  refused  an  instrucuon 
submitting  tbe  Issue  that  the  appellant  was 
not  liable  if  his  injuries  were  caused  by  the 
carelessness  of  a^  fellow  servant. 

At  this  point  we  may  add  that  the  ap- 
pellant has  no  just  cause  of  complaint  as 
to  the  instructions.  They  are  fully  as  fa- 
vorable as  the  law  authorized. 

[6]  Nor  are  the  damages  excessive.  Tbe 
api>ellee  was  permanently  and  seriously  In- 
jured. He  not  only  sufCered  great  pain,  but 
his  earning  capacity  bos  been  greatly  and  per- 
manently diminished. 

[6]  We  must,  however,  reverse  tbe  judg- 
ment on  acconnt  of  an  error  in  tbe  admis- 
sion of  evidence.  IL  P.  Addlngton,  intro- 
duced as  a  witness  for  tbe  appellee,  testi- 
fied that  be  was  a  bridge  carpenter  in  tbe 
employ  of  the  appellant  company,  but  was 
not  and  had  not  been  engaged  in  placing  tbe 
iron  shoes  on  the  abutment  in  question; 
tbat  a  few  minutes  before  the  accident, 
having  finished  his  work  at  another  place, 
he  came  to  a  point  about  8  or  10  feet  from 
where  appellee  and  the  others  were  engaged. 
Over  the  objection  of  counsel  for  tbe  ap- 
pellant, he  was  i>ermitted  to  say  tbat  just  a 
moment  before  the  accident  he  was  standing 
looking  at  tbe  work,  and  remarked:  "You 
had  better  watch  ont;  you  will  kill  some- 
body down  there  directly."  "If  you  damn 
fellows  don't  watch  out,  you  will  kUl  some- 
body." Asked  who  be  was  talking  to,  he 
answered,  "Anybody  that  might  hear  me." 
There  is  no  evidence  that  Rawlinson  or  any 
of  the  laborers  engaged  in  tlte  work  heard 
the  remarks  of  Addlngton ;  nor  is  it  shown 
that  he  spoke  in  a  tone  of  voice  so  loud  that 
Rawlinson  could  have  beard  what  be  said. 
The  appellee  was  asked,  "Did  you  bear  any 
one  say  shortly  before  you  slipped  and  fell, 
in  speaking  to  Mr.  Rawlinson  or  Mr.  Fulker- 
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son,  to  Tratdi  ont,  that  they  -were  going  to  get 
a  man  hurt  down  there?"  But  there  was  ob- 
jection to  his  question,  and  no  avowal  of 
what  the  answer  of  the  witness  would  be. 
Bat,  If  appellee  had  heard  the  remarks  made 
by  Addington,  and  bad  ottered  to  testify  as 
to  wtiat  be  said,  his  evidence  would  not 
have  been  competent,  unless  there  was  evi- 
dence showing  that  Rawlinson  also  heard 
the  remarks.  Addington  was  a  mere  by- 
stander, and  the  fact  that  his  exclamations 
were  made  Immediately  before  the  accident 
did  not  maketbem  competent  as  a  part  of 
the  res  gests.  They  were  mer«Iy  expres- 
sions of  opinion  on  his  part  It  was  of 
course  competent  for  Addington  to  describe 
what  he  saw  and  did;  it  was  also  admis- 
sible^ after,  he  had  qualified  himself  as  an 
expert,  to  say  whether  or  not  the  work  was 
being  done  In  a  proper  manner  or  in  a  reason- 
ably safe  way ;  but  bis  exclamatory  remarks 
served  no  purpose  except  to  prejudice  the 
case  for  the  appellant.  That  this  evidence 
was  prejudicial  in  a  high  degree,  we  have 
no  doubt  It  fixed  on  the  mind  of  the  Jury 
the  impression  that  the  work  was  being  done 
in  a  very  reckless  way  or  else  Addington 
would  not  have  made  the  remark  he  did. 
[7]  The  rule  In  this  state  is  that  declara- 
tions, which  would  otherwise  be  incompe- 
tent to  be  admissible  as  part  of  the  res  ges- 
tte  must  be  made  by  one  of  the  acton  in  the 
affair  contemporaneous  in  point  of  time  with 
the  principal  transaction  under  considera- 
tion, be  mnde  at  or  near  to  the  place  of 
its  occurrence,  and  illustrate  or  explain  bow 
or  what  caused  it  to  happen.  Louisville 
Ry.  Co.  V.  Johnson,  131  Ky.  278, 116  8.  W.  207, 
20  L.  R.  A.  (N.  S.)  302.  In  Shadowski  v.  Pitts- 
burg Ry.  Co.,  226  Pa.  537,  75  AU.  730, 29  L.  R. 
A.  (N.  S.)  302,  the  Supreme  Court  of  Penn- 
sylvania had  before  it  the  precise  question 
here  presented.  In  that  case  the  action  was 
brought  to  recover  damages  for  Injuries  to  a 
child  that  was  injured  by  a  street  car.  It 
appears  from  the  opinion  that  on  the  trial 
a  witness  for  the  plaintiff  "in  no  way  con- 
nected with  the  occurrence,  either  as  actor 
or  participant  was  permitted  to  testify  over 
objection  to  a  voluntary  proftane  exclamatory 
remark  made  by  himself  prior  to  the  hap- 
pening of  the  accident  and  to  no  one  in  par- 
tiCDlar.  The  remark  was  not  made  In  the 
presence  of  the  motorman,  or  conductor,  or 
injured  child,  or  other  person  standing  by 
at  the  time  or  Immediately  after  the  acci- 
dent occurred.  The  witness  was  on  the  side- 
walk returning  from  his  work,  saw  the  car 
rapidly  approaching  while  the  little  girl  was 
running  or  playing  on  the  track,  and  made 
the  remark'  in  question.  It  was  offered  and 
admitted  as  part  of  the  res  gestse,  and  this 
has  been  assigned  as  error."  In  holding  this 
evidence  incompetent,  the  court  said:  "In 
the  case  at  bar,  the  exclamatory  remark  did 
not  emanate  from  the  act,  nor  did  It  have 
any  casual  connection  with  it    It  was  not 


made  by  an  actor  or  participant  or  by  any 
one  connected  with  the  occurrence.  It  was 
made  by  a  person  walking  on  the  pavement, 
a  considerable  distance  from  the  point  of 
accident  'wbo  saw  a  car  approaching  and 
noticed  a  little  child  on  the  track.  It  was 
not  made  after  the  accident,  but  before  it 
happened,  and  not  by  any  one  concerned. 
•  *  •  We  find  no  case  in  our  reports 
which,  properly  understood,  can  be  construed 
as  an  authority  for  the  admission  of  this 
testimony  as  part  of  the  res  gestge.  It  would 
be  a  dangerous  precedent  to  establish  and 
would  open  the  door  wider  than  has  yet  been 
done  for  the  introduction  of  this  kind  of 
evidence.  It  should  have  been  excluded  on 
both  reason  and  authority,  and  it  was  error 
not  to  do  80." 

If  there  was  evidence  that  Rawlinson,  the 
foreman,  had  heard  the  statements,  they 
would  be  admissible — not  as  a  part  of  the 
res  gests,  but  upon  the  ground  that  it  was 
notice  to  him  by  a  person  qualified  to  speak 
that  there  was  danger  in  doing  the  work  as 
he  was  having  it  done.  They  would  have 
come  In  the  nature  of  a  warning  to  be  care- 
ful; would  have  called  his  attention  sharp- 
ly to  the  peril  of  the  situation.  And,  if  he 
persisted  in  the  same  coarse  after  being  thus 
reminded  of  the  danger  in  pursuing  it  it 
would  show  that  he  was  acting  with  reck- 
less disregard  of  the  safety  of  those  engaged 
under  his  supervision,  and  be  competent 
under  the  rule  that,  when  the  master  know- 
ingly and  carelessly  puts  the  servant  in  peril, 
he  assumes  responsibility  for  any  injury 
that  may  happen  to  him.  But,  treated  mere- 
ly as  an  expression  of  opinion  that  was  not 
brought  to  the  attention  of  the  actors,  it 
was  nothing  more  than  hearsay  evidence  of 
the  most  objectionable  character.  If  opin- 
ions expressed  by  every  passer-by,  adverse 
to  one  of  the  parties,  is  to  be  admitted,  there 
is  no  reason  why  opinions  expressed  favor- 
able to  him  should  not  also  be  admitted,  and, 
if  this  practice  was  allowed,  it  is  manifest 
that  there  would  be  no  end  to  the  different 
views  that  would  be  exploited  before  the 
Jury  In  almost  every  case  of  this  character 
that  came  up,  as  there  are  so  many  persons 
who  find  time  to  express  opinions  as  to  the 
manner  in  which  work  they  have  opportunity 
to  observe  is  being  done.  But  counsel  for 
appellee  insists  that  the  evidence  was  com- 
petent as  a  part  of  the  res  gest«e,  and  in 
support  of  this  proposition  refer  us  to  the 
case  of  Louisville  &  Cincinnati  Packing  Co. 
V.  Samuels,  57  S.  W.  235,  22  Ky.  Law  Rep. 
979.  In  that  case  Samuels,  a  deck  hand  on 
a  steamboat,  was  ordered  to  walk  out  on 
a  long  narrow  plank  from  the  deck  of  the 
boat  to  the  wheel,  and,  while  on  the  plank 
in  company  with  other  of  the  deck  hands, 
the  plank  broke,  precipitating  Samuels  into 
the  water,  where  be  was  drowned.  In  a 
suit  to  recover  damages,  the  administrator 
was  allowed  to  prove  by  one  witness  "that 
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Just  before  the  plank  broke,  some  one  bol- 
lered,  'Look  ont!  Tbat  plank  is  cracked!'  " 
and  by  another  that  be  heard  a  man  named 
Points,  who  was  an  ash  hauler  on  the  boat, 
make  this  exclamation,  and  Just  at  that 
time  the  plank  snapped.  Another  witness, 
who  also  testified  '  to  this  exclamation  of 
Points,  was  allowed  by  the  court  to  state 
that  immediately  after  the  plank  broke,  and 
while  the  men  were  In  the  river.  Points  said: 
"I  knowed  them  fellows  would  break  that 
plank  with  all  of  them  on  it,  because  it 
cracked  with  four  of  us;  I  didn't  think 
about  telling  you  all  right  away."  The  court 
held  that  the  first  statement  was  competent 
as  a  part  of  the  res  gestae.  Although  the 
opinion  does  not  state  the  facts  very  fully, 
it  appears  from  an  inspection  of  the  record 
that  the  exclamation  before  the  plank  broke 
was  beard  by  the  mate  in  charge  of  the  deck 
hands  and  the  other  men,  and  this  fact  made 
it  admissible,  but,  critically  speaking,  not 
as  a  part  of  the  res  gestae.  As  to  the  other 
declaration,  the  court  held  it  incompetent 
but)  not  prejudicial. 

We  have  not  been  referred  to  any  other  au- 
thority supporting  the  competency  of  the  dec- 
larations made  by  Addlngton;  and  the  Sam- 
uels Case  does  not  authorize  Its  admission,  as 
a  part  of  tke  res  gestie. 

For  the  error  In  the  admission  of  this 
evidence,  the  Judgment  is  reversed,  with  di- 
rections for  a  new  trial  In  conformity  with 
this  opinion. 


LOUISVILLE  ft  N.  R.  CO.  v.  HAT'S 

ADM'R. 

<Court  of  Appeals  of  Kentucky.    Dec.  5,  1911.) 

1.  Railroads  (S  282*)  —  Injuries  to  Person 
ON  Track— GoNTBiBUTOBT  Nbgliqence. 

Whether  an  employ^  of  a  shipper  killed 
while  unloading  can  on  a  side  track  in  conse- 
quence of  a  tnun  striking  the  cars  in  switching 
was  guilty  of  contributory  negligence  in  failing 
to  put  himself  in  a  place  of  safety,  after  notice 
that  switching  would  be  done,  held  for  the  jury. 
[Rd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  910-923;    Dec.  Dig.  {  282.*] 

2.  Railroads  (f  275*)— Opebatioh  of  Tbainb 
—Care  Required — Licensees. 

Where  trainmen  knew  that  employes  of  a 
shipper  were  in  cars  on  a  side  track  at  the  time 
they  gave  notice  of  an  intended  movement  of 
the  train  to  couple  to  the  cars  without  notify- 
in;;  the  employ^  to  leave  the  cars,  and  knew 
that  it  was  customary  for  them  to  remain  on 
the  cars,  under  such  circumstances,  the  train- 
men must  handle  the  train  with  reasonable  care 
for  the  safety  of  the  employes  who  were  not 
trespassers. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  H  873-877;   Dec  Dig.  i  275.  •] 

3.  Railroads  (|  282«)— Operation  ot  Trains 
—Neglioencb— Evidence. 

In  an  action  against  a  railroad  company  for 
the  death  of  an  employe  of  a  shipper  while  un- 
loading cars  on  a  side  track,  caused  by  a  train 
striking  the  cars,  evidence  of  the  custom  of  the 
pmployte  of  the  shipper  to  stay  on  the  cars 
ivhile  switching  was  done  by  the  trainmen  was 


admissible  to  charge  the  trainmen  with  notice 
of  danger  to  the  employes  in  case  care  was  not 
used  in  switching. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  910-923 ;    Dec  Dig.  f  282.*] 

4.  Railboads  (88  275,  282*)  —  Operation  or 
Trains— Care  Required. 

Where  trainmen  intending  to  move  a  train 
to  couple  cars  on  a  side  track  knew  that  em- 
ployto  of  a  8hipi>er  were  on  the  cars  unloading 
them,  the  trainmen  must  give  notice  to  the  em- 
ployes, but  a  general  notice  is  sufficient,  provid- 
ed each  emido^e  learns  of  the  intended  move- 
ment of  the  train;  and  the  jury  must  determine 
whether  an  employe  killed  by  the  train  striking 
a  car  was  notified  or  Imew  of  the  intended 
movement 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Die.  88  873-877,  910-9^;  Dec.  Dig.  88 
275,  282.*] 

5.  Railroads  (8  275*)— Operation  of  Trains 
—Care  Required. 

Trainmen  moving  a  train  to  couide  to  cars 
on  a  side  track  are  not  required  to  exercise  care 
for  the  safety  of  an  employe  of  a  shipper  in  a 
car,  unloading  it,  unless  they  know,  or  by  ordi- 
nary care  should  know,  of  his  presence  on  the 
car,  and  the  railroad  company  is  not  liable  for 
the  death  of  the  employe,  unless  the  coupling 
was  made  with  such  unnecessary  force  as  to 
show  want  of  ordinary  care  in  handling  the 
train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  873-877;    Dec.  Dig.  {  275.*] 

6.  Railroads  (8  278*)— Persons  in  Cars  on 
Side  Track— Care  Required. 

Where  an  employe  of  a  shipper  unloading 
cars  on  a  side  track  was  notified  by  trainmen 
intending  to  move  a  train  to  couple  to  the  cars 
to  leave  the  cars,  the  employe  by  remaining  on 
a  car  assumed  the  risks  attendant  on  the  bump- 
ing of  the  train,  resulting  from  the  making  of 
the  coupling. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  891-900;   Dec.  Dig.  i  278.*] 

7.  Railroads  (I  278*)— Persons  in  Cabs  on 
Side  Track— -Care  Required. 

Where  a  laborer  unloading  cars  on  a  side 
track  for  a  shipper  receives  notice  of  the  move- 
ment of  a  train  to  couple  to  the  cars,  he  must 
exercise  ordinary  care  to  protect  himself  from 
danger  from  such  concussions  of  the  train  with 
the  car  as  a  man  of  ordinary  prudence  might 
reasonably  anticipate,  and,  where  he  fails  to  do 
BO  and  is  killed,  the  railroad  company  is 
not  liable. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8t  891-900;   Dec.  Dig.  8  278.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  Robert  Hay's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  E^om  a  Judgment  for  plaintifl,  de- 
fendant appeals.    Reversed  and  remanded. 

Benjamin  D.  Warfleld  and  Glenn  &  Sim- 
merman,  for  appellant.  Heavrln  &  Wood- 
ward and  Otto  C.  Martin,  for  appellee. 

HOBSON,  C.  J.  Robert  Hay,  a  colored 
laborer,  was  killed  at  Hartford,  Ky.,  on  Au- 
gust 8,  1910,  In  the  following  manner:  Some 
contractors  who  were  doing  work  in  the  town 
had  crushed  stone  hauled  to  them  on  the 
railroad  by  the  car  load.  These  cars  were 
placed  on  the  side  track,  and  were  unloaded 
by  the  contractors.    Hay  was  one  of  the  la- 
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borers  whose  duty  It  was  to  shovel  the  stone 
from  the  car  to  the  wagon.  When  switching 
had  to  be  done  so  that  these  cars  had  to  be 
moved,  notice  was  given  by  the  railroad  men, 
the  wagons  were  driven  ott,  and  sometimes 
the  laborers  got  off  the  cars,  but  often  they 
remained  on  the  cars.  The  work  had  been 
going  on  in  this  way  for  some  months.  On 
.\ngu8t  8th  they  were  loading  some  wagons 
from  a  car  about  train  time,  and,  anticipat- 
ing that  when  the  train  came  switching 
wonld  have  to  be  done,  thej  were  hurrying 
to  get  the  wagon  loaded.  The  train  came, 
and  notice  was  given  by  the  railroad  men  for 
the  wagons  to  get  out,  and  that  they  would 
move  these  cars.  The  wagons  were  driven 
away.  One  of  the  laborers  in  the  car  sat 
down  on  the  floor  of  the  car.  Hay  went  to 
the  end  of  the  car,  and  sat  down  on  the  end 
with  his  feet  resting  on  the  rock  and  his 
l>ack  in  the  direction  from  which  the  train 
was  backing  In  to  couple  to  the  cars.  There 
were  18  heavily  loaded  cars  attached  to  the 
engine.  There  were  two  cars  loaded  with 
rock,  and  four  box  cars  standing  on  the  side 
track.  When  the  cars  attached  to  the  engine 
backed  against  the  cars  standing  on  the  side 
track.  Hay  fell  over  backward,  and  was  run 
over  by  the  first  wheel  of  the  car,  only  one 
wheel  passing  over  him ;  the  cars  being  stop- 
ped before  the  second  wheel  reached  him. 
This  action  was  brought  by  bis  personal  rep- 
resentative to  recover  for  his  death,  and, 
there  having  been  a  recovery  for  $2,500  in 
favor  of  the  plaintiff,  the  railroad  company 
appeals. 

[1]  It  is  Insisted  for  the  railroad  company 
that  the  testimony  conclusively  shows  that 
the  deceased  had  warning  of  the  switching 
movement,  and  that  his  death  was  due  to 
his  failure  to  put  himself  in  a  place  of  safety. 
Bat  we  cannot  say  that  the  jury  should  have 
been  instructed  peremptorily  to  find  for  the 
defendant  on  either  of  these  grounds.  While 
there  is  much  in  the  evidence  to  show  that 
the  deceased  knew  of  the  backing  movement 
of  the  train  for  the  purpose  of  coupling  to 
the  cars  on  the  side  track,  we  cannot  say 
that  there  was  no  evidence  that  he  was  Ignor- 
ant of  it,  and  so  the  question  was  properly 
submitted  to  the  Jury.  In  like  manner  there 
was  much  In  the  evidence  to  show  that  the 
deceased  negligently  placed  himself  in  a  pos- 
ition of  danger,  but  this,  too,  under  onr  rule 
was  a  question  for  the  jnry,  as  much  wonld 
d^iend  on  the  position  in  which  .the  deceased 
was  sitting  and  other  like  circumstances.  In 
connection  with  the  other  facts  shown  and 
the  character  of  the  jolt  that  as  a  prudent 
person  he  should  reasonably  have  anticipated. 

[2]  Although  the  defendant's  servants  In 
r-harge  of  the  train  gave  notice  of  its  in- 
tended backward  movement  to  couple  to  the 
cars  on  the  side  track,  still,  if  they  knew  or 
in  the  exercise  of  ordinary  care  should  have 
known  that  men  were  on  the  cars  and  did 
not  notify  them  to  get  out,  it  was  their  duty 
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to  handle  the  train  with  reasonable  care  for 
their  safety.  Such  persons  were  not  tres- 
passers. '  It  had  been  customary  for  the  la- 
borers to  remain  on  the  cars  under  such  cir- 
cumstances, and,  in  view  of  the  way  in  which 
business  had  been  done  there  in  the  yard 
for  some  months,  the  jury  might  well  have 
concluded  that  the  railroad  men  knew  that 
the  laborers  were  on  the  cars ;  and,  although 
they  gave  notice  of  the  Intended  movement 
of  the  train,  still,  if  they  knew  that  persons 
were  on  the  cars,  they  could  not  disregard 
their  safety. 

[3]  The  evidence  as  to  the  custom  of  the 
workmen  to  stay  on  the  cars  was  properly 
admitted  as  a  circumstance  charging  the 
trainmen  with  notice  of  their  danger  In  case 
care  was  not  used  in  making  the  coupling. 

The  court  in  substance  Instructed  the  Jury 
as  follows:  (1)  'If  the  trainmen  negligently 
pushed  the  train  against  the  flat  car  In  which 
Hay  was  sitnated  witbont  giving  him  notice, 
with  snch  force  that  it  threw  blm  from  the 
car,  they  should  find  for  the  plaintiff.  (2) 
If  the  trainmen  gave  notice  to  Hay  that  they 
were  going  to  move  the  car  on  which  he  was 
working  or  Hay  knew  it,  yet  if  Hay  placed 
himself  in  a  reasonably  safe  place  for  an 
ordinary  coupling  to  be  made,  but  the  cou- 
pling was  made  with  unusual  or  extraordinary 
force  that  an  ordinarily  prudent  person  could 
not  have  protected  himself  against  while  in 
the  car,  and  Hay  was  thus  Injured,  they 
should  find  for  the  plaintiff.  (3)  If  Hay  by 
his  own  negligence  caused  his  own  injury  or 
so  contributed  to  it  that  but  for  his  contribu- 
tory negligence  he  would  not  have  been  in- 
jured, they  should  find  for  the  defendant 
(4)  If  Hay  was  notified  by  the  trainmen  of 
their  purpose  to  run  the  train  against  the 
car  In  which  he  was  situated,  then  it  was 
Hay's  duty  to  exercise  ordinary  care  and  dili- 
gence to  get  in  a  reasonably  safe  place  to 
protect  himself  from  danger  from  the  ordi- 
nary and  usual  concussions  made  by  similar 
trains  under  similar  circumstances.  Instruc- 
tion 5,  given  by  the  court  on  its  own  motion, 
and  instruction  1  asked  by  the  defendant,  but 
modified  by  the  court,  only  restated  what 
was  virtually  contained  in  the  instructions 
indicated. 

[4]  There  was  abundant  evidence  that  Hay 
knew  that  the  coupling  was  to  be  made  inde- 
pendent of  what  was  said  by  the  trainmen. 
It  was  not  necessary  that  the  railroad  men 
should  give  special  notice  to  every  individual 
on  the  car  or  about  it  A  general  notice  was 
all  that  was  required,  provided  it  reached 
each  of  the  men,  or  each  of  them  in  some  way 
knew  of  the  Intended  movement  of  the  train. 
In  lien  of  the  words  in  instruction  1,  "with- 
out giving  him  notice,"  the  court  on  another 
trial  will  use  the  words  "without  notice  to 
him,  and  without  his  knowing  that  the  cars 
were  to  be  moved."  The  court  allowed  the 
plaintiff  to  ask  his  witnesses  the  question, 
"Was  Hay  notified  of  the  intended  movement 
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of  tbe  train?"  This  should  not  have  been  al- 
lowed. The  qnestion  should  have  been,  "Was 
notice  given  of  the  Intended  movemwit  of  the 
train?"  and  "What  notice?"  All  the  facts 
in  regard  to  the  notice  may  be  stated  by  the 
witnesses.  From  these  tbe  Jury  may  Judge 
whether  Hay  was  notified  or  knew  of  the 
facts. 

[I]  In  tbe  second  Instruction  the  court  au- 
thorized the  Jury  to  find  for  tbe  plaintiff  if 
the  coupling  of  tbe  cars  was  made  with  un- 
usual or  extraordinary  force.  This  instruc- 
tion is  too  broad.  The  defendant's  servants 
were  not  required  to  exercise  care  for  the 
decedent's  safety  unless  they  knew,  or  In  the 
exercise  of  ordinary  care  should  have  antici- 
pated, the  presence  of  persons  on  tbe  car.  In 
backing  18  heavily  loaded  cars  against  6 
other  loaded  cars,  tbe  coupling  would  neces- 
sarily be  made  with  much  greater  force  than 
in  the  handling  of  a  lighter  train.  The  wit- 
nesses for  the  plaintiff  testify  that  the  cou- 
pling was  made  with  terrific  force,  some  of 
them  stating  that  it  was  the  hardest  bump 
they  ever  heard.  On  the  other  hand,  tbe  wit- 
nesses for  the  defendant  testify  that  the 
coupling  was  made  in  the  usual  manner,  and 
with  only  the  usual  force  for  such  a  train. 
This  testimony  is  confirmed  by  the  fact 
shown  by  all  the  evidence  that  only  one 
wheel  of  the  car  passed  over  the  decedent 
after  he  fell.  The  defendant  was  not  liable 
unless  the  coupling  was  made  with  unusual 
nnd  unnecessary  force,  and  with  such  vio- 
lence as  to  show  want  of  ordinary  care  In 
tbe  handling  of  the  train.  On  another  trial 
tbe  court  will  modify  instruction  2  as  above 
indicated. 

[6]  The  Instruction  should  be  modified  also 
in  another  particular.  By  the  instruction  the 
Jury  were  told  that  they  should  find  for  the 
plaintiff  if  they  believed  as  therein  set  out, 
although  the  men  in  charge  of  the  train  gave 
notice  to  Hay  that  they  were  going  to  move 
the  car  In  which  he  was  working  or  Hay 
knew  it  To  this  part  of  the  instruction 
these  words  should  be  added,  "If  they  did 
not  notify  Hay  to  get  off  the  car";  for.  If 
they  directed  him  to  get  off  the  car,  he  by 
remaining  on  It  took  the  risks  attendant  on 
the  bumping  of  the  train,  but,  if  they  did  not 
direct  him  to  get  off  the  car  and  made  the 
coupling  knowing  that  he  was  on  the  car 
simply  giving  him  notice  that  they  were  going 
to  move  it,  it  was  incumbent  on  them  to  use 
ordinary  care  for  his  safety. 

[7]  It  was  the  duty  of  Hay  when  he  knew 
or  had  notice  of  the  backing  of  the  train  for 
the  purpose  of  coupling  to  the  cars  on  the 
side  track  to  exercise  ordinary  care  and  dili- 
gence to  get  in  a  reasonably  safe  place  to 
protect  himseU  from  danger  from  such  con- 
cussions of  the  train  with  tbe  car  he  was 
on  as  a  man  of  ordinary  prudence  might  rea- 
sonably anticipate  under  the  circumstances. 


and  If  he  failed  to  do  this,  and  bnt  therefor 
would  not  have  been  injured,  the  law  Is  for 
the  defendant  On  another  trial  the  court 
will  modify  instruction  4  as  above  indicated. 
The  instruction  will  also  be  modified  so  as  to 
apply  If  Hay  knew,  or  was  notified,  of  tbe 
backing  of  the  train  against  the  cars  he  was 
on. 

Instruction  1  given  on  motion  of  the  de- 
fendant may  be  on  another  trial  omitted.  In 
lieu  of  instruction  8  on  another  trial,  the 
court  will  tell  the  Jury  that  unless  they  find 
as  set  out  In  Instruction  1  or  instruction  2, 
they  should  find  for  the  defendant  In  lien 
of  instruction  6,  the  conrt  will  tell  the  Jury 
that.  If  the  facts  known  to  Hay  were  suffi- 
cient to  apprise  a  person  of  ordinary  care 
that  the  train  was  about  to  be  backed  against 
the  cars  on  the  side  track,  this  was  sufficient 
notice  to  him  under  the  instmctlona  of  the 
court,  and  that  if  Hay  was  notified  by  the 
trainmen  or  any  of  them  to  get  off  the 
car,  and  failed  to  obey  their  direction,  then 
he  took  the  risk  In  remaining  on  the  car  ot 
such  bumps  as  resulted  from  the  making  of 
the  coupling,  and  the  defendant  was  not  li- 
able as  set  out  in  Instruction  2. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


BURLBY  TOBACCO  SOCIETI  t. 

THOMAS. 

(Court  of  Appeals  of  Kentucky.    Dec.  8,  1911.) 

CoHTEACTS  (8  321*)— Construction. 

Defendant  contracted  with  the  Burley  To- 
bacco Society,  which  was  formed  to  enable  its 
members  to  secure  a  better  price  for  their  to- 
bacco, 8ubscribiD£  for  shares  to  an  amount 
equal  to  10  per  cent,  of  the  sales  of  the  tobacco 
pledged,  to  be  paid  for  out  of  tbe  proceeds  of 
the  tobacco  sold,  and  that,  upon  his  failure  to 
comply  with  the  contract,  he  should  pay  as  liq- 
uidated damaees  20  per  cent,  of  the  value  of 
the  tobacco  pledged.  Defendant  refused  to  de- 
liver his  tobacco  to  the  society  selling  it  Indi- 
vidually. Held  that  while  the  tobacco  compa- 
ny was  entitled  to  enforce  tbe  penalty,  defend- 
ant was  not  entitled  to  have  one-half  of  it  ap- 
plied to  the  payment  of  stock,  for,  having  brok- 
en the  contract,  he  could  claim  no  rights  there- 
under. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  88  150&-1527;   Dec.  Dig.  {  321. •] 

Appeal  from  Circuit  Court  Spencer  Coun- 
ty. 

Action  by  the  Burley  Tobacco  Society 
against  W.  B.  Thomas.  EYom  a  Judgment 
for  plaintiff,  plaintiff  appeals.  Beversed  and 
remanded,  with  directions. 

Allen  &  Duncan  and  Samuel  K.  Balrd,  for 
appellant    L.  W.  Ross,  for  appellee. 

O'RBAR,  J.  The  Burley  Tobacco  Society 
was  organized  under  the  act  of  1906  to  en- 
able its  patronizing  members,  growers  of 
Burley  tobacco,  to  avail  themselves  of  the 
privileges  of  that  statute  for  the  purpose  of 
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obtaining  a  better  price  for  their  product 
by  receiving,  commingling,  baudllng,  ware- 
booslng,  Inspecting,  Insuring,  grading,  financ* 
lug,  and  selling  tbe  1909  crop  of  tobacco  of 
tbe  poolers.  Apx)ellee,  a  grower  in  Spencer 
county,  executed  wltb  appellants,  Burley  To- 
bacco Society,  and  its  auxiliary  corporation, 
tbe  Spencer  County  Board  of  Control  of  tbe 
Borley  Tobacco  Society,  a  contract  by  which 
he  agreed  to  pool  with  all  other  signers  of 
similar  contracts  his  crop  of  1909  tobacco, 
consisting  of  two  acres,  agreeing  to  deliver 
his  said  crop  Into  tbe  custody  of  tbe  society 
for  grading,  storing,  prizing,  selling,  etc.,  at 
not  less  than  the  price  fixed  by  the  society 
for  like  grades  of  tobacco.  There  are 'two 
clauses  of  that  contract  which  are  presented 
for  review  by  this  litigation.  They  read  as 
foUowB:  "Tbe  undersigned,  by  reason  of  this 
contract,  becomes  and  Is  entitled  to  all  tbe 
privileges  as  a  member  of  said  tobacco  sod- 
ety.  Tbe  undersigned  further  subscribes  for 
shares  of  tbe  capital  stock  to  the  amount 
equal  to  10%  of  the  gross  sales  of  tbe  to- 
bacco hereby  pledged  in  the  Burley  Tobacco 
Company  to  be  incorporated,  and  authorized 
tbe  Burley  Tobacco  Society  to  pay  for  said 
etock  out  of  tbe  proceeds  of  said  tobacco 
Then  sold.  Upon  (our)  failure  to  fully  com- 
ply with  tbe  terms  and  conditions  of  this 
contract,  we  hereby  agree  to  pay  to  said 
society  as  liquidated  damages  twenty  (20%) 
per  cent,  of  tbe  value  of  said  tobacco  for  tbe 
benefit  of  tbe  members  of  said  society." 
Appellee  Thomas  refused  and  failed  to  deliv- 
er Ms  tobacco  to  tbe  society  for  sale,  etc. 
Instead,  he  shipped  it  to  Louisville,  and  sold 
it  on  tbe  breaks,  realizing  $329.24  net  This 
salt  was  therefore  brought  by  tbe  appellants 
to  recover  for  tbe  benefit  of  the  Burley  To- 
bacco Society  the  20  per  cent,  of  tbe  value  of 
the  crop  as  liquidated  damages.  There  was 
no  other  proof  than  appellee's  admission  as 
to  the  value  of  the  crop.  The  circuit  court 
adjudged  that  appellants  recover  20  per  cent, 
of  5329.34,  or  $65.87.  It  was  also  adjudged 
that  "tbe  plaintiff  shall  issue  to  tbe  defend- 
ant a  certlflcate  for  capital  stock  for  one-balf 
of  this  sum,  to  wit,  $32.93."  Tbe  Judgment 
in  tbe  latter  particular  is  erroneous.  Tbe 
society  did  not  agree  in  any  event  to  deliver 
any  of  its  ovm  stock  to  appellee.  Nor  does 
it  appear  that  appellant  is  a  sto<^  company. 
The  parties  agreed  that  appellant  should  as 
?eent  or  factor  in  payment  pay  for  as  many 
shares  of  the  stock  of  another  corporation  to 
be  formed,  known  as  the  Burley  Tobacco 
Company,  as  10  per  cent  of  the  gross  pro- 
ceeds of  tbe  sale  of  appellee's  tobacco  would 
pay  for.  But  it  is  admitted  that  appellants 
did  not  sell,  were  not  permitted  to  sell,  ap- 
pellee's tobacco.  What  it  might  have  real- 
ized gross  at  sacb  sale  cannot,  therefore,  be 
known.  He  pnt  It  ont  of  the  power  of  ap- 
pellants to  test  tbe  market  under  their  plan 
of  operation. 


Furthermore,  wliatever  rights  appellee  bad 
concerning  the  stock  subscription  feature  of 
the  contract  depended  on  its  execution.  In- 
stead of  being  executed,  it  was  breached  by 
appellee.  Hence  by  his  own  wrongful  act  be 
deprived  himself  of  whatever  benefits  that 
might  have  accrued  to  him  under  it,  and 
subjected  himself  to  tbe  penalty  of  damages 
for  its  breach.  The  damages,  peculiarly  dif- 
ficult of  exact  ascertainment,  tbe  parties  fix- 
ed as  liquidated.  These  damages  are  re- 
coverable not  in  performance  of  tbe  contract, 
but  because  it  was  not  performed. 

Tbe  Judgment  in  tbe  respect  indicated 
should  be  reversed,  and  the  cause  is  remand- 
ed for  a  Judgment  in  conformity  herewith. 


SUBLET  TOBAOCX)  SOOIETI  t. 

THOMAS  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  8,  1911.) 

Appeal  from  Clrouit  Court,  Spencer  County. 

Action  by  the  Barley  Tobacco  Society  against 
W.  B.  ThomaA  and  others.  From  a  judgment 
for  plaintiff,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Allen  &  Duncan  and  Samuel  E.  Baird,  for 
appellant    L.  W.  Ross,  for  appellees. 

O'REAR,  J.  This  case  is  identical  in  iu 
facts  and  laws  with  another  by  the  same  appel- 
lants against  the  appellee,  W.  B.  Thomas  (141 
S.  W.  66),  except  as  to  amounts  Inyolved. 

For  the  reasons  given  in  the  opinion  delivered 
this  day  in  the  second  named  case,  the  judg- 
ment in  this  case  is  reversed,  and  the  cause  re- 
manded for  the  entry  of  judgment  in  conformity 
to  the  principles  of  the  opinion  mentioned. 


WEBER  et  al.  v.  LAPS. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1911.) 

1.  Mechanics'  Luns  (f  281*)— Enfobcemknt 
— Perfobmancb  op  Contract— Evidence. 

In  a  suit  to  enforce  a  mechanic's  lien  for 
installing  a  funiace  under  a  guaranty,  evidence 
held, to  show  compliance  with  the  guaranty. 

[Kd.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  f  281.*] 

2.  Sales  ({  28S*)— CoNiitAOis— Constbuction 
— Acceptance  of  Wobk. 

A  contract  for  the  •installation  of  a  fur- 
nace, which  guarantees  that  with  proper  atteb- 
tion  it  will  furnish  sufficient  heat,  and  that  the 
buyer  shall  have  a  year  to  test  the  furnace,  anfl 
shall  notify  the  seller  before  the  end  of  the  year 
of  a  failure  to  heat  the  building,  and  to  allow 
the  seller  a  reasonable  time  to  remedy  defects, 
requires  the  buyer  to  give  notice  of  defects; 
and  a  use  of  the  furnace  for  more  than  a  year, 
without  complaint,  is  an  acceptance,  and  tbe 
buyer  is  estopped  from  denying  his  liability  for 
tbe  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  806-^08 ;   Dec.  Dig.  i  280.*] 
a.  Afpbai.  and  EIbrob  (I  230*)— Tbiai^Re- 

FUSAL  OP  JURT  TBIAL. 

A  defendant,  in  a  suit  in  equity  to  enforce 
a  mechanic's  lien,  who  did  not  object  to  a  ref- 
erence of  the  case  to  tbe  master  commissioner, 
as  authorized  by  Ky.  St.  {{  2471,  2472  (Rus- 
sell's St.  \i  2390,  ^91),  and  who  did  not  de- 
mand a  trial  by  jury  of  any  issues  out  of  chan- 
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eery,  before  the  filin,T  of  the  commissioner's  re- 
port, could  not  complain  of  a  refusul  of  a  jury 
trial  of  issues  of  face  raised  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  230.*] 
4.  Witnesses    (§    53*)  — Competesct  — Hus- 
band AWD  Wife. 

In  an  action  against  a  husband  and  ^ife 
for  the  price  of  a  furnace  installed  in  their 
building,  and  to  enforce  a  lien  therefor,  either 
husband  or  wife  is  a  comjietent  witness,  but 
where  one  spouse  has  testified  the  other  Is  in- 
competent 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §1  137-141 ;   Dec.  Dig.  {  53.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  Harry  N.  Lape  agiilnst  Albert 
Weber  and  another.  From  a  Judgment  for 
plaintift,  defendants  appeal.    Affirmed. 

Horace  W.  Root,  for  appellants.  S.  C. 
Bailey  and  George  Velth,  for  appellee. 

SETTLE,  J.  By  the  Judgment  appealed 
from  in  this  case,  the  appellee,  Harry  N.  Lape, 
recovered  of  the  appellants,  Albert  Weber  and 
Bertha  Weber,  $10.5,  the  purchase  price  of  a 
Peck-Hammond  house  furnace  they  bought  of 
him,  with  interest  from  November  4,  1909, 
and  costs.  The  Judgment  likewise  enforced 
a  mechanic's  lieu,  asserted  in  the  action  by 
appellee  against  a  house  and  lot  in  Newport 
owned  by  appellants,  in  and  upon  which  the 
furnace  in  question  was  installed,  and  di- 
rected a  sale  of  the  same  in  satisfaction  of 
appellee's  debt 

A  recovery  was  resisted  by  appellants  up- 
on certain  grounds  insufficiently  pleaded  in 
an  answer  and  counterclaim  filed  by  them, 
to  which  a  demurrer  was  sustained.  They 
thereupon  abandoned  their  counterclaim, 
but  filed  another  or  amended  answer,  in 
which,  after  denying  liability  for  the  debt 
sued  on,  they.  In  substance,  alleged  that  the 
furnace  installed  in  their  house  by  appellee 
was  known  as  No.  836,  whereas  the  size  of 
the  one  he  contracted  to  furnish  was  larger, 
and  numbered  840;  that  the  size  furnished 
did  not  and  could  not  heat  all  of  the  rooms 
of  the  house  to  TO  degrees  Fahrenheit,  as  he 
guaranteed  it  would  do;  that  upon  seeing 
the  parts  of  the  furnace  before  it  was  erect- 
ed in  the  house  they  objected  to  receiving  it, 
and  did  not  at  any  time  thereafter  accept  it 
Without  in  words  saying  so,  the  answer 
seemed  to  concede  to  appellee  the  right  to 
remove  the  furnace  from  the  house,  and 
euded  with  the  prayer  that  he  be  allowed 
to  "take  nothing  by  his  petition." 

Following  the  filing  of  a  reply  controvert- 
ing the  affirmative  matter  of  the  answer,  the 
case  was  referred  to  the  master  commission- 
er to  take  proof  and  report  upon  appellee's 
debt  and  mechanic's  lien,  and  also  such  as 
might  be  filed  by  other  persons.  This  duty 
was  performed  by  the  commissioner,  as  re- 
quired by  section  2472.  Kentucky  Statutes 


(Russell's  St  i  2391),  and  the  order  of  the 
court;  his  report  showing  that  he  took  all 
the  evidence  introduced  by  appellants  and 
appellee,  and  that  In  addition  he  caused  a 
test  to  be  made,  under  his  supervision,  of 
the  heating  capacity  of  the  furnace.  The 
report  allowed  appellee's  claim  and  lien, 
and,  notwithstanding  appellant's  exceptions 
thereto,  the  report  was  confirmed  by  the 
circuit  court  and  Judgment  entered  in  con- 
formity to  its  findings. 

Appellants  contend  that  the  allowance  of 
appellee's  debt  and  lien  by  the  comuii-ssioner 
was  unauthorized  by  the  evidence,  and  that 
the  court  erred  in  confirming  the  report  and 
rendering  Judgment  in  appellee's  favor.  In 
our  opinion,  neither  of  these  contentions  Is 
sustained  by  the  record.  The  contract  as  to 
the  sale  of  the  furnace,  being  in  writing, 
speaks  for  itself.  It  describes  the  furnace 
as  of  the  size  known  as  No.  83G,  and  while 
it  guarantees  that,  with  proper  attention, 
the  furnace  would  heat  all  rooms  with  reg- 
isters to  70  degrees  Fahrenheit  in  the  aver- 
age coldest  winter  weather.  If  all  outside 
doors  and  windows  are  properly  fitted,  and 
kept  closed,  and  provides  that  appellants 
should  have  a  year  from  the  date  of  the 
installation  of  the  furnace  to  test  it  it  far- 
ther provides  that  appellants  should  notif)' 
appellee  at  once  and  before  that  time  (1.  e., 
the  end  of  the  year),  in  case  of  its  failure 
to  heat  the  building,  and  allow  him  a  rea- 
sonable time  to  remedy  the  defect 

The  contract  reserved  to  appellee  the  priv- 
ilege of  full  control  of  the  location  of  all 
the  apparatus,  and  provides  that  in  case  of 
any  local  interference  with  the  working  of 
same,  he  should  have  the  right  of  adding  to 
the  apparatus,  or  replacing  it  with  a  larger 
one,  or  locating  it  differently,  at  his  expense, 
to  secure  the  best  results. 

[1]  As  neither  fraud  nor  mistake  in  the 
written  contract  is  alleged,  we  must  take 
it  for  granted  that  it  contains  all  the  terms 
and  conditions  of  the  contract  as  agreed  up- 
on by  the  parties.  According  to  the  evidence 
introduced  in  appellee's  behalf,  the  furnace 
was  precisely  such  a  heating  apparatus  as 
she  contracted  for.  It  is  true  the  appellant 
Bertha  Weber  testified  that  she  saw  when 
the  furnace  was  taken  to  her  house,  and  l>e-. 
fore  it  was  erected,  that  it  was  smaller  than 
the  one  she  was  to  receive;  but  we  do  not 
understand  how  she  could  have  reached  such 
a  conclusion,  as  a  comparison  of  the  fur- 
nace with  the  picture  of  the  one  sold  her 
couldi  have  given  her  no  information  that  it 
was  smaller.  Indeed,  under  the  circum- 
stauces,  it  was  well-nigh  impossible  for  her 
to  have  had  a  correct  conception  of  the  ac- 
tual size  of  the  furnace  she  had  purchased. 
At  any  rate,  her  mere  impression  that  it 
was  smaller  cannot  be  allowed  to  outweigh 
the  evidence  furnished  by  the  number  stated 
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in  the  contract,  and  the  testimony  of  appel- 
lee, that  It  was  of  the  size  sold  her. 

She  also  testified  that  upon  first  seeing  the 
furnace,  and  on  other  occasions  while  appel- 
lee was  erecting  It,  she  and  her  husband  ob- 
jected to  it,  told  him  not  to  put  It  In  place, 
and  ordered  him  to  take  it  out  In  view  of 
the  fact  that  apx)ellee  did  install  the  furnace, 
and  of  its  subsequent  long  use  by  appellants, 
It  Is  scarcely  believable  that  these  objections 
and  statements  of  Mrs.  Weber  should  have 
been  made.  One  of  the  painters  at  work  on 
the  bouse  at  the  time  the  furnace  was  in- 
stalled also  testified  that  he  informed  ap- 
pellee that  Mrs.  Weber  did  not  want  him  to 
pnt  it  In  the  house.  Both  Mrs.  Weber  and 
the  witness  last  mentioned  were  contradicted 
as  to  the  statements  referred  to  by  appellee, 
who  denied  they  were  made.  As  on  this 
point  the  witnesses  were  as  two  to  one,  it 
might  plausibly  be  argued  that  the  evidence 
preponderated  in  appellant's  favor  but  for 
the  acceptance  of  the  furnace  by  appellants, 
manifested  by  their  long  use  of  it  after  it 
was  Installed. 

Mrs.  Weber  also  testified,  as  did  one  or 
two  other  witnesses,  that  the  furnace  did  not 
properly  heat  the  house,  and,  in  fact,  could 
not  do  so  In  cold  weather,  beyond  50  or  63 
d^rees  Fahrenheit.  On  the  other  hand,  ap- 
pellee and  Zink,  the  superintendent  of  his 
mannfacturing  plant,  testified  that  the  heat- 
ing capadtj'  of  the  furnace  was  as  guaran- 
teed in  its  sale,  viz.,  70  degrees  Fahrenheit, 
and  that  it  had  been  properly  erected.  The 
Contrariety  of  evidence  on  this  feature  of  the 
case  might  leave  the  mind  In  doubt  as  to 
'trbetber  the  heating  power  of  the  furnace 
'was  as  guaranteed  but  for  the  test  made  by 
the  commissioner,  after  taking  the  testimony 
of  the  witnesses,  which  test  showed  the 
beating  capacity  of  the  furnace  to  be  sub- 
stantially as  great  as  appellee  guaranteed  it 
to  be;  the  temperature  in  the  rooms  rang- 
ing from  67  to  74  degrees  Fahrenheit  The 
test  was  made  in  cold  weather,  when  there 
-vras  snow  and  ice  on  the  ground  and  house- 
tops, and  after  the  commissioner  discovered 
and  removed  from  the  hot-air  pipe,  from 
wliicfa  the  heat  was  conducted  to  all  the 
rooms,  a  quantity  of  asbestos  paper,  which 
bad  greatly  obstructed  it  The  test  was  made 
with  the  consent  of  Mrs.  Weber  and  in  her 
presence  and  that  of  appellee,  and  upon  its 
completion  inspection  of  the  flre  pot  showed 
it  to  be  only  half  full  of  coal.  The  test  thus 
made  removes  all  doubt  of  the  beating  ca- 
racity  of  the  furnace,  and  sustains  the  war- 
ranty made  by  appellee,  and  expressed  In  the 
written  contract 

[21  It  does  not  appear  from  the  evidence 
that  appellants  ever  complained  to  appellee 
tbat  the  fnmace  did  nojt  properly  heat  their 
bouse,  or  that  they  at  any  time  requested 
Um  to  remedy  any  defect  In  It.  This  the 
contract  required  them  to  do,  if  it  did  In 
fact  develop  any  defect,  or  fall  to  properly 


heat  the  house.  Appellants'  use  of  the  fur- 
nace for  more  than  a  year,  and  until  after 
suit  was  Instituted  against  them,  without 
complaint  that  it  did  not  properly  perform 
Its  work,  furnishes  conclusive  proof  of  their 
acceptance  of  It,  and  tbat  it  did  properly  per- 
form Its  work;  and,  even  if  the  evidence 
had  satisfactorily  shown  the  furnace  to  be 
of  smaller  size  than  was  contracted  for  by 
appellants,  that  fact,  in  view  of  their  ac- 
ceptance and  use  of  It  without  complaint, 
would  not  release  them  of  liability  for  the 
contract  price.  Upon  the  facts  presented  by 
the  record,  oar  conclusion  is  that  appellants 
were  not  entitled  to  have  the  furnace  remov- 
ed from  the  house,  and  are  estopped  to  deny 
their  liability  for  the  price  they  agreed  to 
pay  for  It 

We  think  this  case  is  controlled  by  the 
principle  announced  in  the  cases  of  Bernard 
Leas  Mfg.  Co.  V.  Waller,  36  S.  W.  531,  18 
Ky.  Law  Rep.  846;  Hogan  v.  Tucker,  IIG 
Ky.  918,  77  S.  W.  197,  25  Ky.  Law  Rep. 
1104;  and  McCormick  Harvesting  Machine 
Co.  V.  Arnold,  116  B^.  508,  76  S.  W.  823,  25 
Ky.  Law  Rep.  663. 

No  claim  for  damages  being  alleged  or 
proved  by  appellants,  it  is  unnecessary  to 
decide  whether  notwithstanding  their  inabil- 
ity to  require  appellee  to  remove  the  furnace, 
they  might  upon  such  allegation  and  proof 
have  recovered  damages. 

[3]  We  find  no  merit  In  appellants'  further 
contention  that  the  trial  court  refused  them 
a  trial  by  Jury  of  the  issues  of  fact  raised  by 
the  pleadings.  As  the  enforcement  of  ap- 
pellee's mechanic's  lieu  necessitated  the 
bringing  of  the  action  in  equity,  all  questions 
of  fact  ariskig  in  the  case  were  properly 
determined  in  equity.  The  statute  (sections 
2471  and  2472;  Russell's  St.  S§  2390,  2381) 
required  a  reference  of  the  case  to  the  mas- 
ter commissioner,  and,  besides,  appellants 
did  not  object  to  the  reference,  nor  did 
they  demand  a  trial  by  Jury  of  any  issues 
out  of  chancery,  before  the  commissioner's 
report  was  filed. 

[4]  Appellants'  final  contention  Is  that  the 
court  erred  In  refusing  to  permit  the  ap- 
pellant Albert  Weber  to  testify.  In  our  opin- 
ion, the  exclusion  of  Weber  as  a  witness  was 
not  error.  As  said  In  City  of  Covington  v. 
Geyler,  93  Ky.  275,  19  S.  W.  741,  14  Ky. 
Law  Rep.  145,  which  was  an  action  against 
the  city,  brought  by  Geyler  and  wife,  for  an 
injury  to  real  estate  owned  by  them  Joint- 
ly: "It  seems  to  us  very  clear  that  to  per- 
mit both  husband  and  wife  to  testify  In  an 
action  like  this  would  be  in  direct  conflict 
with  both  the  language  and  manifest  mean- 
ing of  section  606,  Civil  Code.  For,  while 
they  have  an  equal  and  undivided  interest 
in  the  lot,  and  the  injury  to  the  buildings 
thereon  of  which  they  complain  afTected 
them  Jointly  and  equally,  still  the  testimony 
of  either  in  this  case  would  be  testimony 
for  the  other.    In  our  opinion,  therefore,  it 
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was  error  to  permit  both  appellees  to  testi- 
fy in  this  case." 

The  case  of  Allen  t.  Commonwealth,  134 
Ky.  110,  119  S.  W.  795,  relied  on  by  counsel 
for  appellants,  does  not  conflict  with  the 
case,  supra.  In  the  Allen  Case,  the  husband 
and  wife  had  been  jointly  Indicted  for  mur- 
der. They  demanded  a  separate  trial,  and 
the  wife  was  tried  first  She  attempted 
to  Introduce  her  husband  as  a  witness  in  her 
behalf,  but  the  court  refused  to  allow  him 
to  testify.  In  the  opinion  it  is  said:  "If  the 
two  defendants  are  tried  together,  each  may 
testify  for  himself  before  the  jury,  but  if 
they  are  tried  separately,  then  one  cannot 
be  a  witness  for  the  other." 

The  difference  between  the  rule  applicable 
to  a  criminal  case  and  that  applied  to  a  civil 
case,  like  the  one  under  consideration,  is  ob- 
Tlons.  In  a  criminal  case,  the  testimony  of 
one  defendant  In  a  separate  trial  is  clearly 
admissible  on  his  own  belialf,  and  might 
have  no  bearing  whatever  on  the  defense  of 
another  jointly  indicted  with  htm ;  whereas, 
in  a  civil  case,  like  the  one  at  bar,  the  tes- 
timony of  either  husband  or  wife  is  neces- 
sarily testimony  for  the  other;  either  may 
testify,  but  both  cannot  do  so. 

The  case  of  Mitchell  v.  Brady,  124  Ky.  411, 
99  S.  W.  266,  30  Ky.  Law  Rep.  258,  13  L. 
R.  A.  (N.  S.)  751,  124  Am.  St  Rep.  408,  also 
relied  on  by  counsel  for  appellants,  is  not 
authority  in  point  In  that  case  the  action 
was  brought  by  Mitchell,  as  administrator 
of  the  estate  of  his  deceased  son,  to  recover 
damages  for  the  negligent  killing  of  the  son. 
Mitchell's  wife  was  permitted  to  testify  as  a 
witness.  It  was  complained  that  this  was 
error,  as  her  husband  was  the  plaintiff,  al- 
though he  did  not  Iiimself  testify  as  a  wit- 
ness in  the  case.  We  held,  however,  that 
as  the  husband  was  suing  in  a  fiduciary  ca- 
pacity, and  for  the  benefit  of  himself  and 
wife,  the  wife  was  a  competent  witness  to 
testify  in  her  own  behalf;  bat  it  was  not 
held  that  both  hnsband  and  wife  could  tes- 
tify. In  other  words,  that  case,  like  the 
one  at  bar,  was  one  In  which  either  husband 
or  wife  could  testify,  but  not  both,  and  the 
wife  was  made  the  witness,  because  she 
knew  something  of  the  accident  that  caused 


the  death  of  the  child,  and  tlie  hnsband  did 
not 

No  reason  appearing  for  disturbing  the 
judgment,  it  is  hereby  affirmed. 


HALL'S  ADM'X  v.  HALL'S  ADM'B. 
(Court  of  Appeals  of  Kentucky.    Dee.  8,  Idll.) 
Gifts  (§  49*)— Evidence. 

That  one  after  his  marriage  wore  a  ring  be 
had  given  his  wife  l)efore  the  marriage  is  not 
enough  to  indicate  that  it  was  given  back  to 
him. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  if  95-100;   Dec.  Dig.  {  49.»J 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  James  H.  Hall's  administrator 
against  James  H.  Hall's  administratrix. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

A.  D.  Cole,  for  appellant  Worthington  ft 
Cochran,  for  appellee. 

O'REAR,  J.  Prior  to  bis  marriage  to  ap- 
pellant James  H.  Hall,  of  Maysville,  gave 
her  a  large  diamond,  set  in  a  heavy  gold  band 
as  a  finger  ring.  On  account  of  the  young 
lady's  youth,  her  mother  objected  to  her 
wearing  or  keeping  the  ring,  and  caused  it  to 
be  returned  to  Mr.  Hall.  However,  he  gave  it 
back  to  her,  and  finally  wrote  her,  saying 
that  lie  would  not  take  it  back  again,  but, 
if  her  mother  persisted  in  her  objection,  be 
would  wear  it  until  they  were  married,  when 
he  would  have  the  gem  made  into  a  brooch 
for  her.  They  were  married,  but  Mr.  Hall 
lived  only  a  short  while  afterward.  Tttia 
suit  Is  by  an  administrator  to  recover  the 
ring  from  the  widow.  The  evidence  shows 
the  gift  Tliat  lie  wore  it  after  the  marriage 
is  not  enough  to  Indicate  that  it  was  given 
back  to  him. 

The  suggestion  is  made  that  the  letter  men- 
tioned referred  to  another  ring.  But  all  the 
evidence  refutes  this  suggestion.  The  evi- 
dence is  overwhelmingly  in  favor  of  appel- 
lant and  the  judgment  should  have  been  ren- 
dered in  accordance  with  it 

Reversed  and  remanded  for  Judgment  con- 
forming hereto. 
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HORR  et  aL  t.  QOODFRIEND'S  ES'R  et  aL 
iCoDrt  of  Appeal!  of  Kentucky.    Dec.  6,  1911.) 

Kncnaan  (J  95»)— Evidence— Weight. 

Elridence  in  an  action  to  recover  land  held 
to  ihow  tliat  the  land  was  owned  by  plaintiffs' 
testator,  and  not  by  his  wife,  from  whom  it 
woDld  have  descended  to  defendants. 

[Ed.  Note. — For  other  cases,  see  EHectment, 
Cent  Dig.  |S  JMO-295;   Dec.  Dig.  |  95.* J 

Appeal  from  Clrcnlt  Oonrt,  Bell  Coxmty. 

Action  by  J.  .Goodfriend's  executor  and  oth- 
ers against  B.  Horr  and  another.  Judgment 
for  plalntUKs,  and  defendants  appeaL  Af- 
firmed. 

D.  B.  liOgan  and  Chas.  I.  Dawson,  for  ap- 
pellants.   T.  Q.  Anderson,  for  app^eea. 

SETTLE,  J.  This  action  was  brought  by 
the  appellees,  executor  of  the  will  of  J. 
Goodfriend,  deceased,  and  certain  devisees 
tltereunder,  to  recover  an  undivided  half  of  a 
parcel  of  real  estate  known  as  lots  14,  15, 
and  16  situated  in  the  city  of  Middlesboro,  it 
being  alleged  in  the  petition  that  the  real 
estate  In  question  had  been  owned  by  J. 
Goodfirlend,  deceased,  by  whose  wUl  it  was 
devised  to  appellees,  and  that  the  appellants, 
B.  Horr  and  Katie  Horr,  were  illegally  in 
the  possession  of,  and  without  right  claiming, 
the  same.  The  answer  of  appellants  de- 
nied appellees'  title,  and  alleged  title  in 
themselTeB  as  the  parents  and  heirs  at  law 
of  Jennie  Goodf riend,  the  widow  of  J.  Good- 
frioid,  who.  It  was  further  alleged,  died  in- 
testate and  childless,  and  was,  at  the  time 
of  her  death,  owner  of  the  property  sued  for. 
Appellees  by  reply  denied  that  Jennie  Good- 
friend  was  the  owner  of  the  property  at  her 
death.  The  trial  resulted  In  a  verdict  award- 
ing appdiees  the  property  and  ^200  damages 
for  its  detention,  upon  which  Judgment  was 
entered  declaring  their  ownership  thereof, 
and  restoring  to  them  its  possession.  Appel- 
lants were  refnsed  a  new  trial,  and  have  ap- 
pealed. 

The  only  issue  made  by  the  pleadings  was 
whether  the  undivided  half  of  the  real  estate 
in  controversy  was  owned  by  J.  Ctoodfriend 
at  the  time  of  his  death,  or  by  his  wife,  Jen- 
nie Goodfriend,  who  survived  him,  several 
months.  It  Is  admitted  by  the  pleadings  that, 
if  It  was  owned  by  J.  Goodfriend,  it  went  at 
Us  death  under  his  will  to  his  wife,  Jennie, 
for  life,  and  at  her  death  to  appellees,  the 
testator's  brothers.  On  the  other  band,  if  it 
was  tile  property  of  the  wife  Instead  of  the 
testator,  and  she  died  Intestate  and  childless, 
it  descended  under  the  statute  to  appellants, 
lier  father  and  mother^  There  can  be  no 
doubt  from  the  record  before  us  that  this  is- 
ne  was  correctly  decided  by  Ihe  Jury  in  fa- 
Tor  of  the  appellees.  Jacob  Goodfriend,  de- 
ceased, was  an  honest,  frugal  German,  who 
tune  to  this  country  about  six  years  before 


his  death.  He  was  engaged  for  several  years, 
and  at  the  time  of  his  death,  in  mercantile 
pursuits  in  partnership  with  E.  Harrison, 
and,  in  addition,  dealt  considerably  in  real 
estate  on  bis  own  account  and  in  behalf  of 
his  wife.  On  August  22,  1905,  he  and  his 
partner,  Harrison,  purchased  of  the  Tumei 
Coal  Company  lots  14,  15,  and  16,  and  the 
deed  conveying  to  them  the  property  was 
made  to  J.  Goodfriend  and  E.  Harrison.  The 
evidence  shows,  without  contradiction,  that 
the  trade  for  the  property  was  negotiated  by 
J.  Goodfriend,  that  no  cash  was  paid  on  the 
purchase,  but  that  he  and  Harrison  executed 
four  notes  for  the  purchase  price,  which  were 
signed  J.  Goodfriend  and  E.  Harrison,  one- 
lialf  of  which  the  former  paid.  The  evidence 
also  shows,  beyond  doubt,  that  it  was  Good- 
friend's  invariable  custom  to  sign  his  name 
J.  Goodfriend,  and  the  custom  of  others  to  so 
write  it  This  was  shown  by  numerous  deeds 
for  real  estate  in  Middlesboro  which  had 
been  sold  by  him,  and  ffom  others  conveying 
real  estate  to  him.  Several  deeds  were  also 
Introduced  by  which  real  estate  was  convey- 
ed to  his  wife  in  which  her  name  appeared 
as  Jennie  Goodfriend,  wife  of  J.  Goodfriend, 
and,  according  to  the  evidence,  it  was  also 
his  invariable  custom  In  writing  the  name  of 
his  wife  to  write  it  "Jennie  Goodfriend." 
It  further  appears  from  the  evidence  that 
J.  Gdodfriend  adopted  and  followed  the  un- 
usual custom  of  depositing  in  bank  all  mon- 
eys received  by  him  to  the  credit  of  his  wife, 
Jennie  Goodfriend,  and  that  all  checks  drawn 
by  him  on  this  account  were  signed  "Jennie 
Goodfriend,  by  J.  Goodfriend."  In  addition, 
his  will,  which  liberally  provided  for  his 
wife,  Jennie,  devised  his  undivided  lialf  in- 
terest in  the  three  lots  in  question  to  her  for 
Ufe,  with  remainder  to  the  appellees,  his 
brothers.  The  will  attempted  no  disposition 
whatever  of  the  real  estate,  the  title  to  which 
stood  in  the  name  of  his  wife. 

The  foregoing  facts  fully  manifested,  we 
think,  his  exclusive  ownership  of  the  prop- 
erty. The  only  evidence  introduced  by  ap- 
pellants in  contradiction  of  the  proof  of  his 
ownership  referred  to  was  to  the  effect  that, 
on  one  occasion  in  giving  to  his  partner,  Har- 
rison, a  check  for  one-half  the  cost  of  cer- 
tain repairs  made  upon  the  property,  it  was 
signed  "Jennie  Goodfriend,  by  J.  Good- 
friend"; that  on  another  occasion  when  the 
adjuster  of  an  insurance  company  paid  him  a 
partial  loss  sustained  by  a  fire  that  occurred 
in  a  building  on  the  lots  he  caused  him  to 
make  the  check  payable  to  Jennie  Good- 
friend; and  that  on  a  third  occasion  when 
asked  by  one  Eustis  what  he  would  take  for 
his  undivided  half  Interest  In  the  property  he 
told  him  that  he  had  given  It,  or  intended  to 
give  it,  to  his  wife,  Jennie,  and  therefore 
would  not  sell  it  In  view  of  the  overwhelm- 
ing character  of  the  evidence  showing  J. 
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Goodfrlend's  ownership  of  tbe  property,  we 
do  not  regard  the  circumstances  referred  to 
as  contradictory  of  such  ownership,  the  facts 
manifested  by  the  signing  of  the  check  for 
repairs  "Jennie  Goodfrlend,  by  3.  Good- 
friend,"  and  of  requiring  the  adjuster  to 
make  the  check  for  the  loss  on  the  property 
payable  to  Jennie  Goodfrlend,  are  explained 
consistent  with  J.  Goodfrlend's  ownership  of 
the  property  by  his  custom  of  depositing  all 
moneys  received  by  him  in  her  name,  and 
hi»  statement  to  Eustis  evidently  arose  from 
the  purpose  that  he  then  had  in  his  mind, 
and  had  doubtless  already  carried  into  ef- 
fect, of  devising  Ids  interest  in  the  proper- 
ty to  his  wife  for  life. 

It  Is  complained  by  appellants  that  the  in- 
structions given  by  the  court  in  effect  direct- 
ed the  Jury  to  find  for  appellees.  We  do  not 
entirely  approve  the  instructions  in  the 
form  given,  but  as  it  is  so  manifest  that  there 
was  nothing  in  the  evidence  militating 
against  the  appellees'  right  to  recover,  and 
that  any  other  verdict  than  that  returned 
would  have  been  flagrantly  against  the  evi- 
dence, we  are  not  inclined  to  hold  that  the  in- 
structions were  prejudicial  to  the  substantial 
rights  of  appellants.  After  all,  it  Is  the  duty 
of  courts  to  see  that  substantial  justice  is 
done  between  litigants,  and  errors  that  are 
not  necessarily  fatal  to  the  validity  of  the 
Judgment  should  not  be  allowed  to  interfere 
with  this  duty. 

Judgment  affirmed. 


CHESAPEAKE)  A  O.  BY.  CO.  et  al.  ▼. 

WARD'S  AD>I'R.t 

(Court  of  Appeals  of  Kentucky.    Dec.  7,  1011.) 

1.  Railroads  (g  S50*)— Cbossino  Accident 
— contbibutoby  nsoligence  —  passing 
Tbain. 

That  a  railroad  crossing  was  blocked  by  an 
east-bound  moving  freight  train  when  decedent 
stepped  on  tbe  west-bound  track,  and  was 
struck  by  a  fast  moving  passenger  train,  did 
not  show  that  decedent  was  negligent  as  a  mat- 
ter of  law,  since  the  presence  of  the  train  on 
one  of  the  two  adjoining  tracks  was  not  notice 
of  the  fact  that  another  train  was  approaching 
on  tbe  other  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1152-1192;  Dec.  Dig.  I  350.*] 

2.  Appeal  and  Ebbob  ({ 1062*)— Issues— Sdb- 
UISRION— Pbejudice. 

Where  faiinre  of  defendant's  servants  to 
keep  a  lookout  tor  persons  who  might  be  cross- 
ing the  track  was  not  pleaded  as  a  ground  for 
recovery,  and  the  only  evidence  on  such  ques- 
tion was  that  of  defendant's  engineer  of  the 
train  that  killed  decedent,  who  stated  that  a 
lookout  was  kept,  defendant  was  not  prejudiced 
by  the  submission  of  such  issue  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  4213-4218;  Pec.  Dig.  { 
1002.*] 

3.  Appeal  and  Erbob  (|  10C4*)— Reviiw— 
IssTBucnoNs — Prejudice. 

'\Vhere  decedent,  whose  passage  over  a  rail- 
road crossing  on  which  double  tracks  were  laid 


was  impeded  by  a  passing  freight  train  on  the 
farther  track,  stepped  on  the  near  track  and 
was  immediately  struck  and  killed  by  a  pas- 
senger train  from  the  opposite  direction,  an  in- 
struction that,  if  the  dw^dent's  view  of  the  ap- 
proaching train  was  obstructed  by  the  freiglit 
train,  she  was  bound  to  use  greater  care  to  learn 
of  the  approach  of  any  train  that  might  be 
coming,  was  not  prejudicial  to  d^endant  in  tbe 
use  of  tbe  words  "greater  care,"  instead  of  "in- 
creased care  commensurate  with  the  added  dan- 
ger." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  4219-4224;  Dec  Dig.  i 
1004.»I 

4.  Railroads  ($  351*)— Misleadino  Instruc- 
tions. 

Instructions  in  an  action  based  on  a  rail- 
road crossing  accident,  authorizing  a  recovery 
in  case  defendant,  its  servants  or  employ^  in 
charge  of  its  train,  failed  to  perform  any  or  all 
of  the  duties  set  out,  were  not  erroneous  because 
only  the  engineer,  if  any  of  defendant's  em- 
ployes, was  negligent,  since,  as  there  was  no  evi- 
dence of  negligence  with  reference  to  any  other 
employe  in  charge  of  the  train,  the  jury  could 
not  have  been  misled. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  f  §  1193-1215 ;  Dec.  Dig.  |  351.*] 

5.  Death  (§  99*)— Damages— Excessiveness. 

Decedent,  a  bright  girl  ISM;  years  old. 
was  struck  and  killed  by  one  of  defendant's 
trains  at  a  crossing.  She  had  already  acquired 
a  knowledge  of  stenography,  and  had  secured  a 
position  which  she  had  held  for  two  months, 
earning  $25  a  month,  and  during  such  period 
her  saia^  had  been  increased.  Held,  that  a 
verdict  of  $12,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  IJ  125-130;   Dec.  Dig.  $  99.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Cloetlne  Ward's  administrator 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany and  others.  Judgment  for  pialutiCf. 
and  defendants  appeal.    Affirmed. 

Worthlngton,  Cochran  &  Browning,  for 
appellants.  Dinkle  &  Prlchard  and  Proctor 
K.  Malln,  for  appellee. 


CLAY,  C.  On  the  13th  of  July,  1907,  Cloe- 
tlue  Ward,  a  young  lady  of  15%  years  of 
age,  was  struck  and  killed  by  one  of  tbe 
Chesapeake  &  Ohio  Railway  Company's 
trains  at  what  is  known  as  the  Broadway- 
street  crossing  in  the  city  of  Catlettsburg. 
Her  father,  George  W.  Ward,  qualified  as 
her  administrator,  and  brought  this  action 
against  tbe  Chesapeake  &  Ohio  Railway  Com- 
pany of  Kentudiy,  Robert  Brooks,  its  engi- 
neer, and  Clyde  McGee,  to  recover  damages 
for  her  death.  The  Jury  returned  a  verdict 
in  plaintUTs  favor  for  $12,500,  and  the  de- 
fendants appeal. 

At  the  point  of  the  accident  the  company's 
road  is  double-tracked.  On  the  south  of  these 
tracks  is  Center  street,  but  between  Center 
street  and  the  railroad  track  is  the  single 
track  of  the  Ohio  Valley  Electric  Railway 
Company.  The  plant  of  the  Wrlght-Sauls- 
berry  Lumber  Company  is  located  Just  north 
of  the  railway  company's  track.    The  lumber 
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company  has  a  switch  track  which  runs  par- 
allel with  the  railroad  track.  Broadway 
street  lies  In  the  western  part  of  the  city  of 
Catlettsbnrg,  and  la  located  about  300  feet 
east  of  the  western  limits  of  that  city.  The 
next  street  east  of  Broadway  is  Chaffee 
street,  which  is  about  6S6  feet  distant  Be- 
tween Broadway  and  Chaffee  streets  the  rail- 
road tracks  curve  to  the  north.  Center  street 
is  one  of  the  principal  streets  of  Catlettsburg; 
so  is  Broadway.  Where  these  streets  inter- 
sect, the  town  Is  thickly  populated.  Between 
the  railroad  tracks  and  the  river,  along  and 
adjacent  to  Broadway  street,  are  a  large 
number  of  dwelling  houses  and  a  church. 
Ou  the  south  side  of  Center  street,  and  of  the 
railroad  tracks,  Is  a  schoolhouse  and  a  num- 
ber of  dwelling  houses.  The  people  living  In 
this  Tlclnlty  must  cross  the  railroad  tracks 
at  the  Broadway  street  crossing  in  order  to 
reach  Center  street.  Those  going  to  Ashland, 
or  np  into  Catlettsborg,  either  upon  the 
street  car  line,  or  by  vehicle  or  otherwise, 
must  cross  the  railroad  tracks  at  the  Broad- 
way street  crossing. 

The  decedent,  Cloetlne  Ward,  was  employ- 
ed by  the  Wright-Saulsberry  Lumber  Com- 
Iiany  aa  a  stenographer.  Their  office  is  lo- 
cated some  40  or  50  feet  north  of  the  rail- 
road track.  Upon  the  morning  of  the  accident 
the  decedent  left  the  office  of  the  company 
about  11  o'clock  for  the  purpose  of  taking  a 
street  car  and  going  to  her  home  for  her  noon- 
day lunch.  After  leaving  the  office,  she, walk- 
ed south  along  Broadway  until  she  reached 
the  railroad  tracks.  At  the  time  of  the  acci- 
dent the  crossing  in  question  was  blocked  by  a 
moving  east-bound  freight  train  on  the  south 
track.  Just  before  this  train  had  cleared  the 
crossing,  the  decedent  stepped  upon  the  west- 
bound track,  and  was  struck  by  an  Ohio  & 
Big  Sandy  passenger  train  approaching  from 
the  east  This  train  was  some  20  or  25  min- 
utes late,  and  was  running  at  the  rate  of 
from  30  to  45  miles  an  hour;  the  weight  of 
the  evidence  being  that  the  speed  of  the  train 
was  about  40  miles  an  hour. 

Tbe  evidence  for  plaintiff  is  to  the  effect 
that  the  train  came  upon  the  public  crossing 
without  the  ringing  of  a  bell  or  the  blowing 
of  a  whistle  until  it  was  almost  upon  the 
deceased,  when  the  alarm  blast  was  sounded, 
bat  too  late  for  her  to  avoid  being  strudc.  At 
the  time  of  the  accident  the  deceased  was 
earning  about  f25  per  month.  She  was  a 
very  bright  young  girl.  She  had  prepared 
herself  for  the  profession  of  a  stenographer, 
attending  and  graduating  in  the  commercial 
course  from  the  Parochial  School  of  Ash- 
land. Subsequently  she  attended  school  In 
Chicago.  She  had  been  working  for  the  lum- 
ber company  about  two  months,  and  during 
that  time  her  salary  had  been  increased. 
The  evidence  for  the  defendants  is  to  the 
effect  that  timely  warning,  both  by  ringing 
the  bell  and  blowing  the  whistle,  was  given 
of  the  train's  approach,  and  that  at  the  ^Ime 


of  the  accident  the  view  of  those  in  charge 
of  the  train  was  obstructed  by  cars  which 
were  standing  on  the  lumber  company's 
switch.  It  is  not  Insisted  that  there  was 
not  sufficient  evidence  as  to  the  rate  of  speed 
and  as  to  the  giving  of  timely  warning  of 
the  train's  approach  to  take,  the  case  to  the 
Jury. 

CI]  It  is  contended,  however,  that  the  de- 
cedent in  attempting  to  cross  the  track  which 
was  blocked  by  an  east-bound  moving  freight 
was  guilty  of  contributory  negligence,  and 
that  because  of  this  the  court  should  have 
directed  a  verdict  in  favor  of  defendants. 
In  this  connection  It  is  argued  that  the  pres- 
ence of  a  passing  train  was  notice  of  the 
fact  that  the  crossing  was  blocked,  and  that 
decedent  should  not  therefore  have  under- 
taken to  cross.  We  have  applied  this  doc- 
trine where  crossing  gates  were  lowered  and. 
a  party  attempted  to  cross.  See  Harbeson 
V.  Louisville  ft  Nashville  Railroad  Co.,  127 
S.  W.  757.  The  reason  for  the  rule  is  that 
the  lowering  of  the  gates  is  notice  of  the 
fact  that  a  train  is  approaching.  That  rule, 
however,  has  no  application  to  the  facts  of 
this  case.  The  presence  of  a  train  upon  one 
of  two  trades  adjohiing  is  no  notice  of  the 
fact  that  another  train  is  approadilng  upon 
the  other  track.  We  cannot,  therefore,  say 
as  a  matter  of  law  that  decedent's  conduct 
In  stepping  upon  the  track  was  such  as  to 
Justify  the  court  hi  taking  the  case  from  the 
Jury.  Chesapeake  ft  Ohio  Railway  Co.  v. 
Patrick,  135  Ky.  506,  122  S.  W.  820.  The 
question  whether  or  not  decedent  exercised 
ordinary  care  for  her  own  safety  was  one 
for  the  Jury. 

[2]  It  is  also  Insisted  that  the  cdurt  erred 
in  submitting  to  the  Jury  the  question  of 
the  failure  of  the  defendants  to  keep  a  look- 
out, and  making  such  failure  a  ground  for 
recovery,  as  the  only  negligence  relied  upon 
was  the  excessive  and  dangerous  rate  of 
speed  of  the  train  and  the  failure  to  give 
timely  warning  of  the  train's  approach. 
While,  of  course,  it  is  not  proper  to  submit 
a  case  to  a  Jury  upon  grounds  not  relied  upon 
in  the  pleadings  nor  Justified  by  the  evidence, 
we  conclude  that,  in  view  of  the  fact  that 
the  only  testimony  upon  the  question  of  look- 
out was  given  by  the  company's  engineer,  and 
he  stated  that  a  lookout  was  kept,  and  all 
the  evidence  was  directed  to  the  questions 
of  speed  and  warning,  the  instruction  sub- 
mitting the  case  upon  this  phase  was  not  prej- 
udicial. 

[3]  It  also  appears  that  the  court  in  its  in- 
structions submitted  to  the  Jury  the  question 
whether  or  not  the  decedent's  view  of  the 
approaching  train  was  obstructed  by  a 
freight  train  at  the  time  of  the  accident  and, 
if  such  was  the  case,  told  the  Jury  it  was 
the  decedent's  duty  to  exercise  greater  care 
to  learn  of  the  approach  of  any  traiu  that 
might  be  coming,  and  to  avoid  injury  from 
such  train.    It  is  Insisted  that  this  instruc- 
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tion  Ib  erroneous,  and  that  the  court  should 
have  told  the  jury  that  It  was  the  decedent's 
dutr  to  exercise  Increased  care  commensurate 
with  the  added  danger.  In  the  first  place, 
we  doubt  very  much  if  the  crossing  in  ques- 
tion was  of  the  character  that  required  the 
giving  of  sudi  an  instruction;  but,  even  if 
it  was,  we  conclude  that  under  the  facta  of 
this  case  the  use  of  the  language  "greater 
care,"  insteftd  of  "Increased  care  commen- 
surate with  the  added  danger,"  was  not  prej- 
udicial error. 

[4]  Onr  attention  is  next  called  to  the  fact 
that  the  instructions  authorized  a  recovery 
in  case  the  defendant  Chesapeake  &  Ohio 
Railway  Company,  its  servants  or  employes 
in  charge  of  its  train,  failed  to  perform  or 
discharge  any  or  all  of  the  duties  theretofore 
set  out  in  the  instmctions.  It  is  insisted 
that  this  Instruction  is  erroneous,  because. 
If  any  of  the  employes  were  negligent,  it  was 
the  engineer  alone.  So  true  is  this  proposi- 
tion that  no  evidence  was  introduced  as  to 
the  negligence  of  any  other  employd  in  charge 
of  the  train,  and  we  therefore  conclude  that 
the  Jury  conid  not  have  been  misled  under 
the  facts  of  this  case. 

[6]  Lastly,  It  is  insisted  that  the  verdict 
of  |12,S00  is  excessive.  It  appears  that  de- 
cedent was  a  bright,  young  girl;  in  fact,  she 
must  have  been  bright  in  order  to  acquire  a 
Icnowledge  of  stenography  at  the  early  age  of 
16%  years.  While  she  had  been  at  work  only 
two  months,  her  salary  during  that  time  had 
been  increased,  and  she  was  receiving  $26  per 
month  at  the  time  of  the  accident.  She  had 
nn  expectancy  of  36  years.  She  had  adopted 
a  business  career.  She  intended  to  make  her 
own  living.  With  such  a  good  start  as  a 
stenographer,  it  is  not  unreasonable  to  as- 
sume that  within  a  short  time  she  would 
have  been  receiving  a  much  better  salary. 

In  the  recent  case  of  C.,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Lovell's  Adm'r,  141  Ky.  249,  132  S.  W. 
569,  a  verdict  of  $15,000  was  upheld.  There 
the  court  said:  "In  estimating  compensatory 
damages  in  cases  like  this,  the  Jury  may  re- 
ceive evidence  concerning,  and  have  the  right 
to  consider,  the  habits,  character,  physical 
condition,  earning  capacity,  and  probable 
duration  of  life  of  the  deceased.  They  are 
allowed  to  have  this  data  before  them,  so 
that  they  may  approximately  at  least  fix  the 
recovery  at  such  a  sum  as  will  compensate 
the  estate  of  the  deceased  for  the  destruction 
of  his  power  to  earn  money.  The  loss  to  his 
estate  is  the  amount  that  be  will  probably 
make  and  save  if  he  should  live  the  full  limit 


of  his  expectancy  of  life.  It  would  be  unjust 
to  the  estate  of  the  deceased  if  this  loss  was 
estimated  on  the  theory  that  he  would  not  in- 
crease his  earning  capacity,  or  that  be  would 
not  make  or  save  more  than  he  was  making 
or  saving  at  the  time  of  his  death.  It  Is, 
of  course,  probable  that  had  Lovell  lived  to 
be  an  old  man  his  earning  capacity  would 
not  have  increased,  and  that  his  estate  would 
be  but  little  when  he  died;  but  it  is  equally. 
If  not  more,  probable  that  a  young  man  of 
his  habits  and  character  would  increase  his 
earning  capacity  each  year  for  many  years, 
and  in  the  end  have  an  estate  much  larger 
than  the  amount  awarded  by  the  Jnry.  Of 
course,  how  long  a  person  will  live,«or  how 
much  he  will  earn,  or  how  much  he  will  save, 
or  how  much  he  will  leave  at  his  death,  are 
in  the  very  necessity  of  things  unknown 
problems.  No  human  being  can  tell  how  long 
any  person  will  live,  and  consequently  no  per- 
son can  say  how  much  his  estate  from  a  pe- 
cuniary standpoint  will  lose  by  his  deatiL 
But  In  compensating  the  estate  of  the  person 
who  has  been  killed  by  negligence  for  the 
destruction  of  his  power  to  earn  money  it 
la  more  reasonable  to  assume  that  he  will 
live  the  allotted  time,  and  that  he  will  ob- 
serve habits  of  thrift  and  industry,  than  to 
assume  that  he  will  be  stricken  with  disease, 
or  become  idle  and  worthless,  or  die  many 
years  before  his  expectancy  of  life  has  «id- 
ed."  In  the  case  of  Coxe's  Adm'r  y.  Lonis- 
vllle  &  N.  R.  R.  Co.,  187  Ky.  388,  126  S.  W. 
1056,  deceased  was  a  brakeman  earning  $40 
per  month.  He  had  an  expectancy  of  30 
years,  and  a  verdict  of  $12,600  was  held  not 
excessive.  While  time  was  whax  a  man's 
earning  power  was  much  larger  than  that  of 
a  woman,  it  is  by  no  means  certain  that  the 
great  disparity  between  their  earning  power 
will  continue  for  any  length  of  tim&  Within 
recent  years  women  have  entered  into  many 
fields  of  activity,  and  by  their  energy  and 
faithful  attrition  to  work  have  demonstrated 
their  peculiar  fltneas  for  many  different 
kinds  of  employment.  When  we  consider 
that  decedent  had  already  equipped  herself 
for  work,  and  had  demonstrated  her  capacity 
at  the  early  age  of  16%  years,  and  that  she 
had  before  her  an  expectancy  of  36  years, 
during  which  the  probability  is  that  she 
would  have  greatly  Increased  her  earning 
power,  we  cannot  say  that  the  verdict  of 
$12,500  is  so  excessive  as  to  strike  ns  at  first 
blush  as  being  the  result  of  passion  or  prej- 
udice. 
Judgment  affirmed. 
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VAXHOOSE  et  aL  r.  FAIRCHILD  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec  6,  1911.) 

t  Alteration  of  iKaiBUHKNTS  ({  12*) — Dbkd 
— Change  of  Gsartee's  Name— Authority. 
A  grantee  in  an  nnrecorded  deed,  who  ex- 
pressed a  purpose  to  give  the  land  to  a  son,  and 
who  erased  his  own  name  from  the  deed  aa  gran- 
tee, did  not  confer  on  the  son  authority  to  aub- 
stitate  his  name  as  grantee  for  that  of  the  fa- 
Uier,  after  the  father's  death. 

[Ed.  Note.^-£\ir  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  {i  77-«2 ;    Dec.  Dig.  i 

2.  Alteration  of  InsTsuiraNTS  (§  29*) — Deed 
—  Nakk  of  Grantsb  —  Evidence  of  Au- 
thority. 

Evidence  Keld  to  show  that  an  alteration  in 
u  unrecorded  deed,  by  inserting  a  new  name  as 
fnntee,  was  unautborixed  and  fraudulent,  with 
mtent  to  deprive  the  widow  and  heirs  of  the 
original  grantee  of  their  interests,  so  that  title 
did  not  vest  in  the  new  grantee. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Dec.  Dig.  {  29.*] 

3.  Duos  ({  8*)— Unatjthobized  Ai.tebatior 
— EmscT. 

Where  a  sod  of  a  grantee,  without  author- 
it7,  inserted  his  own  name  as  grantee  In  place 
of  the  name  of  the  original  grantee,  who  died 
intestate,  leaving  a  widow  and  other  children, 
the  son  took  an  heir's  part  in  the  land,  and 
where  he  had  conveyed  the  land  to  a  third  per- 
son, the  third  person  acquired  bis  interest. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  U  13-18,  408-^12;   Dec.  Dig.  i  8.*] 

4.  Vekdob  akd  Pdbchabkb  ({  239*)— Bora 
Fide  Pubchaseb. 

Where  no  title,  legal  or  equitable,  passes 
by  a  conveyance  to  a  purchaser,  because  tbe  ti- 
tle was  not  in  the  vendor,  bnt  in  a  third  per- 
Mn,  the  fact  that  the  pnnuaaer  paid  value  and 
had  no  notice  was  Immaterial  as  to  the  rights 
o{  the  third  person. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dif.  ff  683-600;  Dec.  Di(.  i 
239.*] 

5.  Jvwnaan  9  287*)— Pasties. 

Where,  in  an  action  for  the  recovery  of 
teal  estate,  a  defendant  in  possession  as  a  ten- 
snt  resisted  plaintiffs  daim  of  title,  the  court 
on  adjudging  title  in  plaintiff  properly  adjudged 
Koovery  of  tbe  land  against  the  tenant,  as  well 
a*  against  the  claimant. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ii  415-421;   Dec.  Dig.  |  237.*] 

Appeal  fn»n  Clrcnlt  Court,  Johnson  County. 

ActliMi  b7  Lnclnda  Falrcbild  and  others 
against  Qeorge  W.  VanbooBe  and  others. 
From  a  Jndgment  for  plaintiffs,  defendants 
ippeaL    Afilrmed. 

C.  B.  Wlieeler,  for  appdlants.  Wells  & 
VitOa,  for  aivellees. 

SETTLB,  J.  This  action  Involves  tbe  title 
to  a  small  tract  of  land  in  Jobnson  county, 
irhicb  appellees,  tbe  widow  and  certain  of 
the  children  of  Abner  Fairchlld,  deceased, 
claim  to  own.  Tbelr  petition,  as  finally 
amended,  charged  that  Abner  Falrcbild,  by 
porcbase  and  deed  from  the  appellant  C.  B. 
Vanboose^  acquired  title  to  the  land  in  con- 
troversy In  1895;  that  at  tbe  grantee's  death 
it  descended  under  the  statute  to  his  chil- 


dren, subject  to  his  widow's  dower  therein, 
hut  that  the  deed,  though  duly  acknowledged 
by  the  grantor  and  delivered  to  the  grantee, 
had  not  been  put  to  record  by  the  latter;  and 
that  after  his  death  it  was  fraudulently 
changed  by  the  erasure  therefrom  of  the 
name  of  the  grantee,  Abner  Fairchlld,  and 
the  Insertion  therein  of  that  of  his  son,  the 
appellant  Frank  Fairchlld,  as  grantee,  fol- 
lowing which  fraudulent  change  the  latter 
pretended  to  sell,  and  by  deed  convey,  the 
land  to  the  appellaint  George  W.  Vanhoose; 
both  deeds  being  put  to  record  at  the  same 
time. 

It  was  alleged  in  the  petition  that  the 
change  in  the  deed  from  C.  B.  Vanhoose  to 
Abner  Fairchlld  was  effected  and  procured 
by  fraud  and  collusion  on  tbe  part  of  the  ap- 
pellants C.  B.  Vanhoose,  George  W.  Vanhoose, 
Frank  Fairchlld,  and  John  H.  Fairchlld,  with 
tbe  intent  to  cheat  and  defraud  the  widow 
and  children  of  the  decedent  by  depriving 
them  of  the  land.  The  prayer  of  the  peti- 
tion asked  that  the  deed  from  O.  B.  Vanhoose 
to  Abner  Fairchlld,  deceased,  be  reformed  by 
striking  therefrom  the  name  of  Frank  £^lr- 
child  and  restoring  that  of  Abner  Fairchlld 
as  grantee;  that  the  deed  from  Frank  Fair- 
child  to  George  W.  Vanhoose  be  canceled  and 
set  aside,  and  appellees  be  declared  the  own- 
ers and  giv«i  the  possession  of  the  land. 

The  answer  of  appellants  traversed  the 
averments  of  the  petition  as  amended,  and 
in  addition  the  separate  answer  of  the  ap- 
pellant George  W.  Vanhoose  alleged  that  he 
was  an  innocent  purchaser,  for  a  valuable 
consideration,  of  the  land,  without  knowl- 
edge of  the  change  in  the  deed  from  C.  B. 
Vanhoose  to  Abner  Fairchlld,  if  any  had 
been  made,  and  asked  that  his  title  to  the 
land  be  quieted.  All  aflarmative  matter  of 
the  answers  was  controverted  by  reply.  By 
the  Judgment  rendered,  the  appellees  were 
granted  the  relief  prayed  by  them,  and  from 
that  Judgment  this  appeal  is  prosecuted. 

It  is  conclusively  shown  by  the  evidence 
that  Abner  Fairchlld  was  the  grantee  in 
the  deed  by  which  0.  B.  Vanhoose  divested 
himself  of  the  title  to  the  land  In  controver- 
sy, and  that  he  paid  the  consideration  ex- 
pressed In  the  deed.  Indeed,  these  two 
facts  are  conceded  by  appellants.  It  is  also 
patent  from  the  evidence,  and  likewise  con- 
ceded by  appellants,  that  the  name  of  Abner 
Fairchlld  was  erased  from  the  deed  and  that 
of  his  son,  the  appellant  Frank  Fairchlld, 
inserted  therein  as  grantee,  and  that  this 
change  was  made  before  the  deed  was  re- 
corded with  the  deed  made  by  Frank  Fair- 
child  to  the  appellant  George  W.  Vanhoose. 

The  evidence  does  not  disclose  when  or 
by  whom  the  name  of  Abner  Fairchlld  was 
stricken  from  the  deed,  but  It  shows  with 
reasonable  certainty  that  it  was  not  done  by  - 
Abner  himself,  for  numerous  witnesses  tes- 
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tifled  tliat  the  deed,  after  his  death,  still  con- 
tained his  name  as  the  grantee.  If,  as  insis- 
ted by  appellants'  counsel,  Abner  himself 
erased  the  name  from  the  deed,  it  must  have 
been  for  the  purpose  of  inserting  the  name 
of  another  as  grantee,  and.  If  such  had  been 
his  purpose,  would  he  not  have  written  to  the 
deed  the  name  of  the  chosen  substitute? 

But,  however  uncertain  may  be  the  evi- 
dence as  to  the  Identity  of  the  person  by 
whom  the  name  of  Abner  Fairchlld  was  strick- 
en from  the  deed,  there  is  no  doubt  of  the 
identity  of  the  person  by  whom  the  name  of 
Frank  Fairchlld  was  Inserted  as  grantee, 
for  he  admitted  In  his  deposition  on  cross- 
examination,  after  many  evasions  and  with 
evident  reluctance,  that  he  wrote  it  In  the 
deed  himself  after  his  father's  death.  If 
he  substituted  his  own  name  for  that  of  his 
father  as  grantee  In  the  deed,  as  we  must 
believe  be  did,  does  not  that  act  reasonably 
•lUow  the  Inference  that  he  also  erased  that 
of  the  father? 

Bis  explanation  of  the  matter  Is  that  his 
father  had  told  him  he  intended  to  give  htm 
the  land,  and  that  it  was  In  fact  purchased 
for  him  by  the  father.  He  also  proved  by 
two  other  witnesses  that  his  father,  some 
time  before  his  death,  expressed.  In  an  In- 
definite way,  an  Intention  to  leave  the  land 
In  question,  and  perhaps  some  other  property 
to  his  son  Frank.  It  Is  evident,  however, 
that  such  intention.  If  it  ever  existed  in  the 
mind  of  the  father,  was  never  carried  into 
efTect.  Moreover,  ttie  widow  of  the  latter, 
several  of  his  children,  and  other  witnesses 
testified  that  he  never  entertained  such  a 
purpose,  but,  on  the  contrary,  claimed  the 
land  as  bis  own  down  to  the  time  of  his 
death,  and  was  living  upon  It  when  he  died. 

[1]  It  was  not  alleged  in  the  answer  nor  tes- 
tified to  by  Frank  Fairchlld  that  Abner  Falr^ 
child  bad  given  him  authority  to  Insert  his 
name  as  grantee  in  the  deed  which  was 
made  to  Abner  by  C.  B.  Vanhoose,  nor  was 
such  authority  shown  by  the  testimony  of 
any  other  witness;  and  the  mere  fact  that 
Abner  on  one  or  more  occasions  may  have 
expressed  a  purpose  to  give  Frank  the  land, 
or  that  he  erased  his  own  name  from  the 
deed,  If  he  did  erase  it,  conferred  upon 
Frank  no  authority  to  substitute  his  own 
name  in  the  deed  as  grantee  for  that  of  his 
father. 

(2]  It  Is  also  apparent  from  Frank's  depo- 
sition that  Abner  Fairchlld  never  surrender- 
ed to  him  possession  of  the  land,  nor  of  the 
deed  from  C.  B.  Vanhoose,  in  which  Frank 
inserted  his  own  name  as  grantee.  It  is 
true  Frank  was  a  member  of  his  family  at 
the  time  of  his  death,  but  so  were  some  of 
his  other  children,  as  well  as  his  wife,  and 
Wesley,  a  son,  was  occupying  the  land  as  a 
place  of  residence  when  Frank  executed  the 
deed  by  which  he  attemped  to  convey  it  to 
the  appellant  George  W.  Vanhoose.  We 
think  the  evidence  Justifies  us  In  holding 


that  Frank  Fairchlld  wrote  his  name  in  the 
deed  In  question  with  the  fraudulent  intent 
to  deprive  the  widow  and  other  heirs  at  law 
of  Abner  Fairchlld  of  their  Interests,  respec- 
tively, in  the  land.  It  is  sufficient,  therefore, 
that  we  declare  the  alteration  of  the  deed  by 
Frank  Fairchlld  unauthorized  and  fraudu- 
lent without  denouncing  the  act  as  a  forgery. 
In  either  event,  the  alteration  was  ineffec- 
tual to  pass  to  him  the  title  to  the  land  de- 
scribed in  the  deed. 

[3]  It  being  manifest,  therefore,  that  Frank 
Fairchlld  was  not  invested  with  the  title  to 
the  land  by  the  deed  from  which  his  father's 
name  as  grantee  had  been  erased  and  bis 
own  substituted,  the  death  of  Abner  Fair- 
child  caused  the  title  to  vest  in  bis  heirs  at 
law,  subject  to  his  widow's  dower,  and  Frank 
being  an  heir  took  an  heir's  part  of  one- 
teuth  in  the  land,  subject  to  his  mother's 
dower,  and  this  undivided  Interest  passed  to 
the  appellant  George  W.  Vanhoose,  under  the 
deed  Frank  executed  to  htm.  As  George  W. 
Vanhoose  took  no  other  Interest  in  the  land. 
It  is  needless  to  determine  whether,  in  the 
matter  of  his  attempted  acquisition  of  all  the 
land  through  the  deed  from  Frank  Fairchlld, 
his  attitude  was  that  of  an  Innocent  pur- 
chaser for  value.  In  other  words,  it  is  not 
material  whether  he  kuew  or  was  ignorant 
of  the  unauthorized  alteration  by  Frank 
Fairchlld  of  the  deed  from  C.  B.  Vanhoose 
to  Abner  Fairchlld. 

[4]  W^here  no  title,  legal  or  equitable,  pass- 
ed by  a  conveyance  to  the  purchaser,  for  the 
reason  that  the  title  was  in  another  person 
than  the  vendor,  the  fact  that  the  purchaser 
paid  value  and  had  no  notice  is  Immaterial. 
23  Am.  &  Eng.  Ency.  of  Law,  483;  Texas 
Lumber  Co.  v.  Branch,  60  Fed.  201,  8  C.  C. 
A.  5C2;  Sampeyreac  v.  United  States,  7  Pet. 
222,  8  L.  Ed.  665;  Wallace  v.  Harmstad, 
IS  Pa.  462,  53  Am.  Dec.  603;  Commonwealth 
V.  Johnson,  123  Ky.  43T,  96  S.  W.  801,  2»  Ky. 
Law  Rep.  897. 

The  principle  we  have  stated  also  applies 
to  sales  of  personal  property,  notwithstanding 
the  strong  presumption  of  ownership  arising 
from  the  vendor's  possession  of  the  property. 
Chandler  v.  Ferguson,  2  Bush,  163;  Strubbee 
v.  Trustees  Cinti.  Railway,  78  Ky.  481,  39 
Am.  Rep.  251. 

[fi]  There  Is  no  error  as  to  C.  B.  Vanhoose 
In  the  Judgment  of  the  circuit  court.  As  he 
was  in  possession  of  the  land  as  an  alleged 
tenant  of  G.  W.  Vanhoose,  and  resisted  ap- 
pellees' claim  of  title,  their  recovery  of  the 
land  was  properly  adjudged  against  him,  as 
well  as  the  other  appellants. 

The  court  also  properly  adjudged  the  ap- 
pellant George  W.  Vanhoose  entitled  to  the 
undivided  one-tenth  Interest  each  of  Frank 
and  J.  H.  Fairchlld  in  the  land.  As  already 
stated,  Frank's  Interest  passed  by  the  deed 
he  executed  to  George  W.  Vanhoose,  which 
to  that  extent  is  a  valid  deed,  and  J.  H. 
Fairchlld  is,  we  think,  estopped  to  complain 
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of  the  loss  of  bis  interest  In  the  Innd,  as  be 
[igrtldpated  in  the  Iriuiduleut  ulteration  of 
tbe  deed  by  Frank  Falrcblld  and  tbe  attempt 
of  tbe  latter  to  conrey  tbe  wbole  to  George 
\V.  Vanboose. 

ia  tbe  judgment  proi)erly  determined  tbe 
rlshts  of  all  tbe  parties.  It  is  bereby  affirmed. 


SODTHERN  RY.  CO.  IN  KENTUCKY 

V.  SANDERS. 

(Oanrt  of  Appeals  of  Kentncky.    Dec.  5,  1911.) 

1.  RaILBOADS  (I  376*)— INJUBT  TO  Teespass- 
ERs— Case  Kequibed. 

A  railroad  company  is  only  bound  to  ex- 
«rcise  oidinory  care  to  avoid  injury  to  a  tres- 
passer after  his  presence  on  tbe  track  is  actu- 
tllj  discovered. 

[Ed.  Note. — For  otber  cases,   see  Railroads, 
Cent  Dig.  |i  1275-1279;  Dec  Dig.  S  376.*] 

2.  RaILBOADS    ({    S69*)— INJUBIBB    to    LiICEN- 

SEEs— Signals — Necessitt. 
A  railroad  company  must  give  'warning  of 
the  apiKoacb  of  trains  at  points  on  its  road  in 
popolous  communities  «here  the  public  have 
be«n  in  tbe  habit  of  using  its  right  of  way 
with  its  knowledge  and  consent,  the  same  as 
at  street  crossings  and  places  where  tbe  public 
have  a  right  to  be. 

[Ed.  Note. — Ftor  other  cases,   see   Railroads, 
Cest.  Dig.  H  126&-1262;    Dec.  Dig.  i  360.*] 

3.  Eailboads  (I  358*)— INJURT  to  Tbesfass- 

£BS— NEOUQENCE. 

If  a  railroad  company's  tracks  and  yards 
vere  not  used  by  the  public  as  a  roadway  in  the 
nigbt  as  they  were  in  the  daytime,  it  would  not 
be  under  the  aame  duty  to  anticipate  tbe  pres- 
ence of  persons  on  tbe  track  at  night 

[Ed.  Note. — For  other  cases,  see   Railroads, 
dent  Dig.  SS  1236.  1237 ;  Dec.  Dig.  i  35S.»] 

4.  Railboaos    (I  356*)— Injubies  to   Tres- 

PASSEBB. 

Persona  who  come  on  tbe  private  grounds 
•(  a  railroad  company  without  having  business 
with  it  are  trespassers;  but,  when  its  private 
{loands  and  tracks  come  to  be  c<)mmonly  used 
bj  the  pnblic,  tbe  law  reOuires  it  to  exercise 
teasonatue  care  to  prevent  injury  to  persons  so 
raing  its  grounds. 

[Ed.  Note. — FV>r  otber  cases,  see  Railroads, 
Cent.  Dig.  K  1228-1234;  Dec.  Dig.  i  356.*] 

&  Railboadb  (S  358*)— Injury  to  Licensees 

-Cabb  Requibed. 
In  atwence  of  statute,  railroad  companies 
numing  trains  where  tbe  presence  of  persons  is 
to  be  anticipated  at  times  must  exercise  such 
care  for  their  protection  as  the  conditions  de- 
mand. • 

[Bl  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1236,  1237 ;   Dec.  Dig.  $  358.*] 

&  Railsoads     ({     307*)— iNJimiES     AS     Li- 

cbbsees—Neoligence— Lights. 
The  lookout  required  by  a  railroad  company 
(or  licensees  using  the  yards  at  night  as  a  way 
■leans  such  a  lookout  as  will  be  reasonably  suf- 
Edent  to  discover  the  presence  of  persons  on 
tbe  track,  as  well  as  to  stop  the  train  as  soon 
ai  it  can  be  done  in  the  exercise  of  reasonable 
care,  when  notice  of  danger  is  given,  and,  where 
an  engine  is  being  backed  in  the  nighttime,  a 
liglit  dionld  either  be  placed  on  the  end  of  the 
tender  or  a  brakeman  with  a  lantern  placed 
tbere  or  in  front  of  tbe  engine;  the  fact  that 
the  engineer  may  keep  a  lookout  being  not  of 
itself  sufficient. 

lEd.  Note.— For  otber  cases,  see  Railroads, 
Unt  Mg.  fl  1257,  1258 ;   Dec.  Dig.  §  3t57.»] 


7.  RAILBOADS    (I    381*)- Injuries    ro    Li- 
censees—Contri  uuTOBY    Negligence. 

It  was  incumbent  upon  a  licensee  using 
railroad  yards  as  a  right  of  way  to  exercise  rea- 
sonable care  to  look  out  fbr  approaching  trains 
and  keep  out  of  the  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1285-1293 ;    Dec.  IMg.  |  381.*] 

8.  RAILBOADS  (8  381*)— Injubies  to  Licen- 
sees—Contbtbutokt  Negugbnce. 

If  a  licensee  in  railroad  yards,  after  being 
warned  of  an  engine's  approach,  went  upon  tbe 
track  so  close  to  it  that  injury  to  him  could  not 
have  been  averted,  even  if  a  sufScient  lookout 
had  been  maintained,  no  recovery  could  be  bad 
for  the  resulting  injuries. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1285-1293;   Dec.  Dig.  i  381.*] 

9.  Railboaos  (8  382*)— Injuries  to  Licen- 
sees—Contbibutort  Neolioence. 

If  a  licensee  in  railroad  yards,  by  reason  of 
being  intoxicated,  failed  to  exercise  such  care  for 
bis  own  safety  as  might  ordinarily  be  expected 
of  a  sober  person  of  ordinary  prudence,  he  can- 
not recover  for  resulting  injuries. 

lEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fi  1207-1304 ;  Dec.  Dig.  8  382.*] 

Appeal  from  Circuit  Court,  Anderson 
County. 

Action  by  3.  H.  Sanders  against  tbe 
Southern  Railway  Company  In  Kentucky. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  for  new  trial. 

Willis,  Todd  &  Bond,  for  appellant  Ed- 
wards, Ogden  &  Peak,  for  appellee. 

CARROLL,  J.  On  Marcb  5,  1910,  tbe  ap- 
pellee, Sanders,  went  to  Lawrenceburg  from 
Lexington  about  6.30  p.  m.,  for  tbe  purpose 
of  leaving  there  for  bis  home  on  a  Danville 
train  that  left  Lawrenceburg  about  10.30  p. 
in.  When  be  reached  Lawrenceburg,  he  was 
under  the  Influence  of  liquor,  and  wblle  In 
Lawrenceburg  waiting  for  bis  train  con- 
tinued drinking,  with  tbe  result  tbat  be  be- 
came very  much  Intoxicated.  About  0 
o'clock  tbat  evening  be  went  to  tbe  depot 
to  wait  for  bis  train  to  come  in,  and  while 
there  walked  across  a  passing  track  and 
a  bouse  track  situated  at  the  back  of  tbe 
depot,  for  tbe  purpose,  as  he  says,  of  going 
to  a  water-closet  On  his  return  from  tbe 
water-closet  to  tbe  depot,  a  little  after  9 
o'clock,  bis  foot  was  caught  between  tbe 
rails  at  tbe  point  of  a  switch  that  bad  been 
left  open  for  tbe  purpose  of  permitting  an 
engine  and  tender  to  back  from  the  side 
track  onto  tbe  bouse  track,  and  while  his 
foot  was  BO  fastened  tbe  tender  of  tbe  en- 
gine ran  upon  it,  injuring  It  to  sucb  an 
extent  tbat  it  became  necessary  to  amputate 
tbe  foot.  To  recover  damages  for  the  In- 
juries thus  sustained,  he  brought  this  action 
ngainst  the  company,  and  upon  a  trial  be- 
fore a  jury  recovered  a  verdict  for  a  sub- 
stantial sum.  Upon  this  appeal  by  tbe  com- 
pany, from  a  judgment  entered  upon  a  ver- 
dict, the  principal  contention  of  counsel  for 
the  appellant  Is  that  tbe  trial  court  erred 


*For  other  cases  see  same  topic  sod  asotlon  NUMBBSR  la  Dae.  Dig.  ft  Am.  Dig.  Key  No.  Sorlaa  ft  Rop'r  Indazea 
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in  refnslng  to  sustain  a  motion  for  a  per- 
emptory Instruction  made  at  the  conclusion 
of  the  evidence  for  the  appellee.  It  is  al- 
so insisted  that  th^  court  erred  in  the  in- 
structions given  to  the  Jury. 

The  water-closet  to  which  appellee  testified 
he  went  and  from  which  he  was  returning 
when  injured  is  situated  some  distance 
from  the  depot  on  property  of  the  company 
and  in  what  may  be  called  its  yards  at 
Lawrenceburg.  This  water-closet  had  been 
abandoned  by  the  company  and  securely 
closed  several  months  before  the  accident 
to  appellee,  and  there  la  no  evidence  that 
at  this  time  it  was  used  by  any  person.  In- 
deed, there  was  no  reason  why  it  should  be 
used,  as  the  company  maintained  at  the  time 
of  the  accident  and  for  some  years  before 
a  well-appointed  water-closet  in  Its  depot 
building.  Why  appellee  should  have  gone 
to  this  abandoned  water-closet  is  not  appar- 
ent, as  it  is  fair  to  assume  that  be  knew  it 
was  not  in  use,  and  also  knew  that  the  com- 
pany maintained  one  in  its  depot  building, 
because  he  testifies  that  he  had  been  about 
the  depot  as  much  as  50  different  times  be- 
fore he  was  injured.  It  is  said,  however, 
tliat,  although  it  may  not  have  been  neces- 
8at7  for  appellee  to  go  to  this  water-closet 
yet  he  had  the  right  to  cross  the  tracks  at 
the  place  he  was  injured,  and  whatever 
his  purpose  was  the  company  owed  him  the 
duty  of  giving  warning  of  the  approach  of 
its  engine,  and  keeping  a  lookout  to  dis- 
cover his  presence  and  prevent  injury  to 
him.  This  argument  is  based  upon  the 
theory  that  the  tracks  and  place  at  the 
point  where  api)ellee  'was  Injured  were 
used  by  the  public  generally  in  going  from 
Court  street  to  Woodford  street,  and  in  pass- 
ing in  and  about  the  depot  premises.  Upon 
this  point  the  railway  company  did  not  in- 
troduce any  evidence,  but  witnesses  in  be- 
half of  appellee  testified  that  there  was  a 
great  deal  of  travel  by  the  public  across 
these  tracks  and  in  the  yards  of  the  com- 
pany, especially  by  persons  who  wanted  to 
take  a  short  cut  from  one  of  these  streets 
to  the  other,  and  in  going  to  and  from  a 
lumber  yard  situated  in  the  vicinity.  But, 
in  what  we  may  call  the  yards,  where  the 
house  track  and  other  tracks  were  located, 
there  was  no  sidewalk  or  regular  traveled 
way,  nor  were  any  lights  maintained  there 
at  night  for  the  use  or  benefit  of  the  pub- 
lic. The  evidence  does  not  show  that  these 
premises  were  used  at  all  by  the  public 
after  night,  and  considering  their  location, 
condition,  and  surroundings,  there  is  noth- 
ing in  the  record  from  which  we  can  rea- 
sonably infer  that  the  public  was  in  the 
habit  of  using  them  at  night  In  view  of 
this  use  of  the  premises,  we  will  consider 
later  in  the  opinion  the  rights  and  liabili- 
ties of  pedestrians  and  the  railway  company 
at  the  time  of  night  appellee  was  Injured. 

The  testimony  of  appellee  that  relates  im- 


mediately to  the  time  of  the  accident  is  as 
follows:  "Q.  When  did  yon  first  discover  the 
train  approaching,  if  yon  did  discover  one? 
A.  After  I  got  on  the  track.  Q.  How  far 
was  it  from  you?  A.  Probably  20  or  30 
feet;  I  couldn't  say  Just  exactly  what  dis- 
tance. Q.  Can  you  say  now  to  the  Jury 
what  composed  the  train  that  was  approach- 
ing you?  A.  No,  sir;  I  can't  say.  Q.  Do 
you  know  how  fast  it  was  approaching? 
A.  I  don't  expect  it  would  have  taken  it 
more  than  five  minutes  to  run  a  mile.  Q. 
Who,  if  any  employ^,  was  on  the  rear  end 
of  that  train?  A.  No  one.  Q.  Was  there 
any  light?  A.  No  light  at  all.  Q.  Was  tlie 
bell  being  rung  or  whistle  sounded?  A. 
No  whistle  was  ever  blowed;  If  it  was,  I 
didn't  hear  it  Q.  Did  you  have  any  notice 
whatever  of  the  approach  of  the  train  be- 
fore yon  observed  it  a  few  feet  from  you? 
A.  No,  sir.  Q.  Then  what  occurred  when 
you  discovered  it?  A.  When  I  discovered 
the  approach  of  the  train,  I  was  going  on 
the  track,  and  I  started  on  across,  and  I 
hung  my  foot  in  there.  Q.  In  what?  A. 
In  the  switch.  Q.  Between  the  rails?  A. 
Tes,  sir;  between  the  two  rails.  Q.  What 
did  yon  do  then?  A.  When  I  hung  my  foot 
In  the  track,  I  began  to  holler,  and  as  quick 
as  I  fell  I  tried  to  pull  loose.  Q.  Trying  to 
get  your  foot  out  of  the  track?  A.  Certain- 
ly. Q.  What  else  were  you  doing  as  you 
made  an  effort  to  extricate  yourself?  A. 
Only  trying  to  get  loose.  Q.  Did  you  holler? 
A.  Yes,  sir;  I  hollered  about  twice  before 
the  train  struck  me.  Q.  How  long  after 
you  got  your  foot  in  there  before  the  train 
struck  you?  A.  In  about  a  quarter  of  a 
minute.  Q.  How  much  of  the  train  passed, 
if  any,  over  your  foot?  A.  One  wheel  passed 
clear  over  it,  and  the  other  passed  in  a  man- 
ner over  it.  Q.  Do  you  know  who  was  the 
first  person  that  reached  you?  A.  A  man 
that  had  a  light  Q.  Had  you  seen  that 
light  before  you  fell?  A.  No,  sir.  Q.  Was 
that  light  in  front  of  the  approaching  train 
or  at  the  rear?  A.  No,  sir ;  that  light  came 
down  from  up  towards  the  engine,  and  came 
up  to  me.  I  was  turned  with  my  face  to- 
ward the  engine." 

The  evidence  of  the  appellant  company  is, 
in  substance,  that  the  house  track  switch  had 
been  opened  for  the  purpose  of  letting  the 
engine  and  tender  back  from  its  main  siding 
onto  the  bouse  track  to  get  two  cars  that 
were  standing  on  the  house  track  close  to 
the  point  where  it  connected  with  the  siding : 
that  the  engine,  which  was  in  charge  of  the 
fireman,  was  running  about  three  miles  an 
hour;  that  the  brakeman  who  accompanied 
the  engine  for  the  purpose  of  coupling  the 
tender  to  the  cars  liad  gotten  off  the  engine 
and  was  running  on  the  ^igineer's  side  of  the- 
track  with  a  lantern  in  his  hand  a  few  feet 
ahead  of  the  tender  as  the  engine  backed,  at 
the  time  and  before  appellee  was  injured; 
that,  when  he  discovered  appellee,  he  at  once 
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signaled  the  engineer  to  stop,  which  be  did 
almost  immediately.  The  engineer  testifies 
that  the  engine  was  backing  about  three 
miles  an  honr,  and  that  the  brakeman  was 
miming  a  few  feet  ahead  of  the  engine,  and 
tbat  when  the  brakeman  gave  the  atop  sig- 
nal he  an>Iled  at  once  the  emergency  brake, 
and  the  eiglne  did  not  more  OTer  two  feet 
after  the  brake  was  applied.  He  further 
teatifled  that  an  engine  and  tender  running 
three  miles  an  hour  could  be  stopped  in  two 
feet  That  the  engine  bell  was  ringing  is 
proved  by  several  witnesses,  and  not  denied 
by  appellee  or  any  other  person. 

It  will  be  observed  that  appellee  testlfles 
that  when  he  discovered  the  approach  of  the 
engine,  which  he  says  was  backing  at  tbe  rate 
of  about  12  miles  an  hour,  he  was  going  on 
tbe  track,  and  tbat  in  attempting  to  cross  bis 
foot  was  caught  in  the  switch  rail.  Aside 
from  the  fact  that  the  engine  bell  was  ring- 
ing, he  knew  that  the  engine  was  approach- 
ing, and  only  a  few  feet  away  when  he  start- 
ed across  the  track.  Why  he  took  the  foolish 
and  dangerous  risk  of  attempting  to  cross 
the  trade  in  front  of  a  moving  engine  that  he 
knew  was  only  a  few  feet  away  cannot  be 
explained  except  on  the  theory  that  in  his  In- 
toxicated condition  he  did  not  appreciate  the 
danger  In  which  he  voluntarily  placed  him- 
self. Probably  if  bis  foot  had  not  been 
canght  be  would  have  escaped;  but  there  can 
be  little  doubt  that  appellee  was  extremely 
reckless  In  undertaking  to  cross  the  track  at 
the  time  he  did. 

[1]  But,  however  this  may  be,  if  he  is  to 
be  treated  as  a  trespasser,  the  motion  for  a 
peremptory  instruction  to  find  for  the  com- 
pany should  have  been  sustained  because  the 
company  only  owed  him  the  duty  of  exercising 
ordinary  care  to  protect  him  after  his  pres- 
ace  on  the  track  was  actually  discovered, 
and  t^e  erridence  is  conclusive  that  the  train- 
men did  everything  that  could  have  been 
done  to  avoid  the  injury  after  his  peril  be- 
came known.  If,  however,  appellee  Is  not  to 
be  treated  as  a  trespasser,  but  as  a  licensee, 
lod  the  company  owed  him  a  lookout  duty, 
there  is  enough  in  the  record  to  take  the  case 
to  the  Jury  on  the  theory  that  his  peril  by  the 
exercise  of  the  required  care  could  have  been 
discovered  in  time  to  have  prevented  the  ac- 
cident 

Taking  up  now  tbe  feature  of  the  case  that 
appdlee  should  be  treated  as  a  trespasser, 
utd  consequently  tbe  company  did  not  owe 
biiq  the  duty  of  either  warning  or  lookout, 
but  was  only  required  to  exercise  ordinary 
•are  to  prevent  injury  to  him  after  his  peril 
»ts  actually  discovered,  let  us  see  how  the 
matter  stands.  The  public  did  not  use  the 
company's  premises  or  tracks  at  the  place 
where  appellee  was  injured  as  a  matter  of 
right  but  merely  under  a  license  so  to  do 
recognized  and  constoted  to  by  the  company. 
Bat  we  have  not  made  any  difference,  except 
u  wni  be  hereafter  pointed  out,  between  the 
protection  that  must  be  accorded  to  persons 


using  and  crossing  the  tracks  as  a  matter  of 
right,  and  those  using  and  crossing  them  as 
licensees. 

[2]  We  have  written  in  a  namber  of  cases 
that  it  is  the  duty  of  a  railroad  company, 
wben  moving  engines  and  cars  upon  tracks 
where  the  presence  of  persons  using  tbe 
tracks  as  a  matter  of  right  or  as  licensees 

j  must  be  anticipated,  to  give  warning  of  the 
approach  of  the  train,  to  operate  it  at  a  rea- 
sonable rate  of  speed,  and  to  keep  a  lookout 

I  This  care  is  not  only  exacted  at  places  where 

^  tbe  public  have  a  right  to  use  tbe  right  of 

j  way  and  tracks,  as  at  street  crossings  and 

;  the  like,  but  is  also  exacted  at  points  on  its 
road  In  cities,  towns,  and  populous  commu- 
nities where  the  public  generally  hare  been 
In  the  habit  of  using  with  the  knowledge  and 

J  consent  of  the  company  its  tracks  and  right 
of  way.  L.  &  N.  R.  Co.  v.  Veach,  129  Ky. 
775,  112  S.  W.  869 ;    Shelby  v.  C,  N.  O.  &  T. 

,  P.  Ry.  Co.,  85  Ky.  224,  3  S.  W.  157,  8  Ky. 

I  Law  Rep.  928;    Conley  v.  C,  N.  O.  &  T.  P. 

,  Ry.  Co.,  89  Ky.  402,  12  S.  W.  761,  11  Ky. 

'  Law  Rep.  602 ;    Illinois   Central  *R.   Co.    v. 

'  Flaherty,  139  Ky.  147,  129  S.  W.  558;  L.  &  N. 
R.  Co.  V.  McNary,  128  Ky.  408,  108  S.  W.  898, 
32  Ky.  Law  Rq).  126C,  17  L.  R.  A.  (N.  S.)  224, 

;  129  Am.  St  Rep.  308 ;  Illinois  Central  R.  Co. 
V.  Murphy,  123  Ky.  787,  97  S.  W.  720.  30  Ky. 

{  Law  Rep.  93,  11  L.  R.  A.  (N.  S.)  352. 

I  [3]  But,  in  places  where  the  right  of  way 
and  tracks  of  the  company  are  used  sub- 
stantially as  the  evidence  shows  they  were 
at  Lawrenceburg,  tbe  duty  of  the  company  is 
not  at  all  times  of  tbe  day  and  night  the 
same.  For  example,  the  company  might  con- 
sent to  and  be  charged  with  notice  of  the  use 

,  of  Its  tracks  and  premises  by  licensees  dur- 

[  Ing  certain  hours  of  the  day,  or  during  the 
entire  day.  But  in  the  night,  the  tracks  and 
premises  at  these  places  might  be  used  sel- 
dom or  not  at  all  by  travelers,  and  conse-. 
quently  tbe  company  would  not  be  under  the 
same  high  duty  to  anticipate  their  presence 
on  the  track  during  these  hours  as  it  would 
be  during  the  daytime.  It  does  not  follow 
that  because  persons,  who  in  large  minibers 
habitually  use  its  tracks  and  right  of  way 
during  certain  hours  of  the  day  or  during  the 
entire  day,  are  to  be  treated  as  licensees, 
that  it  will  be  used  in  the  same  manner  dur- 
ing the  night,  or  that  tbe  company  owes  in 
the  day  and  night  the  same  degree  of  care. 
There  is  and  ought  to  be  a  distinction  be- 
tween the  duty  owing  by  a  railroad  company 
at  all  times  of  the  day  and  night  and  under 
all  circumstances  and  conditions  at  places 
where  travelers  have  the  right  to  be,  as  on 
public  crossings  and  streets  that  are  occupied 
by  railroad  companies,  and  the  duty  it  owes 
on  its  private  premises  and  yards  set  apart 
by  it  for  its  own  use  and  business.  The  facts 
of  this  case  serve  very  well  to  illustrate  the 
difference  between  the  duty  of  the  company 
at  a  street  crossing  and  its  duty  In  yards 
and  premises  owned  and  occnipied  by  It 
Here  the  place  where  appellee  was  injured 
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was  situated  between  two  streets  and  was 
the  private  property  of  the  railroad  company. 
It  had  been  set  apart  for  Its  use  in  the 
transaction  of  its  business  and  was  occupied 
by  its  tracks  and  other- bnildlngs  and  prop- 
erty. It  was  not  crossed  by  any  street  or 
public  way,  nor  was  it  used  for  travd  by 
the  public,  except  on  foot,  but  the  company 
by  its  conduct  recognized  the  right  of  the 
public  to  use  these  premises,  and,  when  a 
railroad  company  permits  large  numbers  of 
the  public  to  habitually  travel  to  and  fro  up- 
on Its  tracks  and  right  of  way,  it  must  take 
care  not  to  injure  them,  as  the  license  to  use 
the  premises  carries  with  it  the  assurance 
that  the  licensee  will  not  be  harmed  by  the 
neglect  or  carelessness  of  the  licensor.  This 
undertaking,  however,  on  the*  part  of  the 
company,  only  embraces  those  periods  in 
which  the  public  is  in  the  habit  of  using  the 
premises  under  a  license,  and  does  not  apply 
at  all  times. 

[4]  The  general  rule  is  that,  when  persons 
-who  hare  no  business  with  the  company 
come  on  its  private  grounds  and  on  places 
where  the  general  public  have  no  right  to  go 
or  be,  they  are  trespassers.  Brown  v.  L.  & 
N.  B.  Co.,  97  Ky.  228,  30  S.  W.  639,  17  Ky. 
Law  Bep.  145;  L.  ft  N.  B.  Co.  y.  Bedmon, 
122  Ky.  385,  91  S.  W.  722,  28  Ky.  Law  Rep. 
1293 ;  C.  ft  O.  By.  Co.  v.  Nlpp,  125  Ky.  49, 100 
S.  W.  246,  30  Ky.  Law  Rep.  1131 ;  Kentucky 
Central  R.  Co.  ▼.  Gastlneau,  83  Ky.  119, 
McDermott  v.  Kentucky  Central  R.  Co.,  93 
Ky.  413,  20  S.  W.  380,  14  Ky.  Law  Bep.  437. 
But,  when  the  use  by  the  public  of  the  tracks 
and  private  premises  of  a  railroad  company 
becomes  frequent  and  common,  the  law  In  Its 
regard  for  human  life  and  limb  puts  upon  the 
company  the  duty  of  exercising  care  to  pre- 
vent injuring  the  persona  thus  using  Its 
grounds.  So  that  a  person  may  at  one  time 
and  place  be  a  licensee,  and  at  another  time 
but  at  the  same  place  be  a  trespasser;  the 
changed  condition  growing  out  of  the  differ- 
ent use  by  the  public  of  the  place.  It  was 
therefore  necessary,  to  entitle  appellee  to 
recover,  that  he  should  bring  himself  with- 
in the  rules  of  law  applicable  to  persons 
enjoying  the  protection  of  licensees  by  evi- 
dence that  the  public  was  in  the  habit  of 
using  the  premises  in  which  he  was  at  the 
time  he  was  injured  or  during  the  night- 
time. It  was  not  BufiSclent  to  show  that 
this  place  was  used  by  the  public  in  the  day- 
time. This  distinction  as  to  the  varying 
duty  of  the  company,  where  its  duty  is  not 
regulated  by  statute,  we  have  pointed  out  in 
a  number  of  decisions.  We  have  not,  of 
course,  undertaken  to  lessen  statutory  du- 
ties; but,  on  the  contrary,  where  the  public 
safety  demanded  a  higher  degree  of  care 
than  the  statute  required,  we  have  imposed 
it  C,  N.  O.  ft  T.  P.  By.  Co.  t.  Champ, 
104  S.  W.  988,  31  Ky.  Law  Rep.  1054;  L.  ft 
X.  R.  Co.  v.  Cummins,  111  Ky.  333,  63  S.  W. 
.'94,  23  Ky.  Law  Rep.  681;   Southern  Ball- 


way  in  Kentucky  v.  Winchester,  127  Ky.  144, 
105  S.  W.  167,  32  Ky.  Law  Rep.  10. 

[S]  In  short,  the  settled  rule,  in  the  ab- 
sence of  statutory  regulations.  Is  to  require 
railroad  companies,  in  the  movement  and 
operation  of  their  trains  at  places  where 
the  presence  of  persons  on  the  track  is  at 
times  to  be  anticipated,  to  exercise  such 
care  for  the  protection  of  the  public  as  the 
conditions  demand.  This  varying  measure 
of  duty  was  expressed  in  L.  ft  N.  R.  Co.  y. 
Bays,  142  Ky.  400,  134  S.  W.  450.  In  that 
case  Bays  got  off  the  trafai  at  a  small  station 
called  "Four  Mile,"  about  11  o'clock  in  the 
night  Soon  after  this  he  was  run  over  and 
killed  by  the  tender  of  a  backing  engine. 
In  a  suit  brought  by  his  administrator  to 
recover  damages  for  his  death,  the  evidence 
for  the  plaintiff  showed  that  there  was  no 
light  on  the  rear  of  the  engine  as  it  backed, 
and  no  signal  was  given  of  its  approach. 
There  was  evidenoe,  as  in  this  case,  that  the 
public  generally  had  been  in  the  habit  of 
using  the  track  at  the  place  where  Bays  was 
killed  during  ordinary  business  hours,  and 
for  a  reasonable  time  thereafter.  The  con- 
tention of  the  plaintiff  was  that  because  of 
this  use  the  company  in  the  movement  of  its 
train  owed  to  Bays  the  duty  of  warning  and 
lookout;  but  we  said:  "There  is  no  proof 
of  the  use  of  the  track  by  pedestrians  at  a 
late  hour  of  the  night  to  any  considerable 
extent  •  •  •  We  think  the  evidence  well 
warrants  the  conclusion  that  about  train 
time  there  -was  such  a  use  of  the  tracks 
about  the  station  as  that  a  lookout  duty  was 
then  required  as  to  persons  coming  to  the 
train  or  otherwise  lawfully  using  the  sta- 
tion grounds.  But  here,  the  passenger  train 
had  passed  two  hours  before,  and  there  was 
no  train  to  stop  at  this  station  for  a  number 
of  hours.  •  *  •  At  this  late  hour  of 
the  night  it  cannot  be  said  that  the  rail- 
road company  was  under  a  duty  to  antici- 
pate the  presence  of  persons  on  its  tracks, 
and  under  the  evidence  the  court  should 
have  Instructed  the  Jury  peremptorily  to  find 
for  the  defendant." 

In  Hobask  v.  Louisville,  H.  ft  St  L.  Ball- 
way  Company,  99  8.  W.  241,  30  Ky.  Law 
Bep.  476,  in  a  case  like  this,  it  is  said: 
"Even  though  appellee  knew  that  its  track 
at  the  place  in  question  was  used  by  the 
people  in  that  locality  end  had  been  so  used 
in  passing  from  their  homes  to  the  neigh- 
boring villages,  yet  this  use,  so  far  as  the 
proof  shows,  had  been  confined  principally 
to  Sundays,  and  at  reasonable  hours  in  the 
daytime;  and  appellee  lyould  certainly  hi^ve 
no  right  to  anticipate  nor  be  required  to  be 
on  the  lookout  for  trespassers  upon  its  track 
at  the  dead  hour  of  midnight" 

Under  the  evidence,  we  are  well  satisfied 
that  the  company  -was  under  no  duty  to 
anticipate  the  presence  of  persons  ou  Its 
track  at  the  time  and  place  appellee  was 
injured.    Tliis  being  so,  be  occupied  the  at- 
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titode  of  a  trespasser,  and,  as  the  company 
did  not  owe  him  either  the  dnty  of  lookout 
or  warning,  but  was  only  required  to  exer- 
cise ordinary  care  to  avert  the  Injury  to  him 
after  his  peril  was  actually  discovered,  the 
motion  for  a  peremptory  Instruction  Sbonid 
have  been  sustained. 

It  there  Is  another  trial,  and  evidence  Is 
Introduced  in  behalf  of  appellee  to  show 
that  large  numbers  of  persons  were  habit- 
ually accustomed  to  using  during  the  night 
the  tracks  and  premises  of  the  appellant 
company  at  the  place  where  appellee  was 
Injured,  the  case  should  be  permitted  to  go  to 
the  Jury,  as  such  use  Imposed  upon  the  com- 
pany the  duty  under  the  circumstances  of 
this  case  of  operating  its  train  at  a  reason- 
able rate  of  speed,  keeping  a  lookout  and 
giving  warning  of  the  movement  of  the  en- 
gine. 

[(]  When  the  lookout  duty  is  required  it 
means  such  a  lookout  as  wUI  be  effective  for 
the  purpose  Intended,  and  reasonably  suf- 
fldoit  to  discover  the  peril  of  persons  on 
the  track,  as  well  as  to  stop  the  train  or  en- 
gine as  soon  as  it  can  be  done  by  the  exer- 
cise of  reasonable  care  when  warning  or 
notice  of  the  danger  is  given.  To  meet  this 
dnty  where  it  is  required  as  to  a  backing 
oiglne  In  the  nighttime  there  should  be  ei- 
ther a  light  on  the  end  of  the  tender  or  a 
brakeman  stationed  there  with  a  lantern, 
or  a  brakeman,  .with  a  lantern,  walking  in 
front  of  the  moving  engine.  The  fact  that 
the  engineer  may  be  keeping  a  lookout  la 
not  sufficient  when  the  way  is  not  lighted 
so  that  he  can  see  objects  on  the  track.  But, 
unless  there  is  the  quantity  of  evidence  in- 
dicated upon  the  use  of  the  tracks  and  prem- 
ises by  the  public  during  the  night  or  about 
the  time  appellee  was  injured,  the  court 
should  direct  a  verdict  for  the  railway  com- 
pany. If,  upon  another  trial,  the  case  is 
submitted  to  the  Jury,  the  court,  In  place 
of  instruction  No.  2,  should  Instruct  them 
that  if  they  believe  from  the  evidence  that 
the  tracks  and  premises  of  the  railway  com- 
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pany  were  habitually  used  by  the  public 
during  the  night  or  at  or  near  the  time  in 
the  night  that  appellee  was  Injured,  and  the 
presence  of  i)ersons  on  the  track  at  that 
time  and  place  was  reasonably  to  be  ex- 
pected, then  It  was  the  duty  of  those  in 
charge  of  the  engine  to  g^lve  reasonable 
warning  of  its  approach  by  blowing  the 
whistle  or  ringing  the  bell,  and  to  keep  a 
reasonable  lookout  In  front  of  the  engine 
and  tender  as  it  moved. 

[7]  It  was  incumbent  on  the  plaintiff  to 
exercise  reasonable  care  to  look  out  for  ap- 
proaching trains,  and  keep  out  of  the  way. 
And,  if  reasonable  warning  of  the  approach 
of  the  engine  and  tender  was  not  given,  or 
a  reasonable  lookout  was  not  kept,  and  by 
reason  of  this  plaintiff's  foot  was  run  upon 
by  said  engine  or  tender  while  he  was  ex- 
ercising reasonable  care  to  discover  and 
keep  out  of  the  way  of  the  engine,  they 
should  find  for  the  plaintiff. 

[I]  In  lieu  of  Instruction  B,  the  court 
should  Instruct  the  Jury  that  If  the  plaintiff, 
after  receiving  or  having  warning  or  notice 
of  the  approaching  engine,  went  upon  the 
track,  so  close  to  It  that  the  injury  to  hlni 
could  not  have  been  averted  by  those  in 
charge  of  the  engine  if  a  reasonably  suffi- 
cient lookout  had  been  observed,  they  should 
find  for  the  defendant 

[9]  In  addition  to  the  instructions  given, 
the  Jury  sbonid  also  be  Instructed  that  if 
the  plaintiff  by  reason  of  intoxication  at 
the  time  of  his  injury  failed  to  exercise  such 
care  for  his  safety  as  might  be  ordinarily 
expected  of  a  sober  person  of  ordinary  pru- 
dence situated  as  he  was,  and  by  reason 
of  such  failure  was  injured,  he  cannot  re- 
cover. L.  &  N.  R.  Co.  T.  Gardner,  140  Ky. 
772,  131  S.  W.  787 ;  L.  ft  N.  R.  Co.  v.  Cum- 
mins, 111  Ky.  333,  63  S.  W.  694,  23  Ky.  Law 
Rep.  681 ;  Hummer  v.  L.  ft  N.  R.  Co.,  128  Ky. 
486,  108  S.  W.  885,  32  Ky.  Law  Rep.  1315. 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 
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FINBERG  et  at  v.  GILBERT. 
(Supreme  Court  of  Texas.     Nov.  29,  1911.) 

1.  Public  Lands  (J  175*)— SuHVEra— Requi- 
sites. 

A  surveyor  of  a  grant  of  pablic  lands  must 
make  an  accurate  survey  thereof,  and  mark 
the  lines  where  possible,  and  designate  and  call 
for  natural  objacts  found  and  artificial  objects 
made,  sufficiently  to  locate  and  identify  the 
survey,  as  actually  made  on  the  ground. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §§  555-570;   Dec.  Dig.  $  175.*] 

2.  Evidence   (§   83*)  —  Presumptions  —  Peb- 
formance  of  official  duty. 

In  the  absence  of  proof  to  the  contrary, 
the  court  will  presume  that  a  surveyor-  of  a 
grant  of  public  lands  performed  his  duty  and 
made  a  sun'ey  sufficient  to  locate  and  identify 
it,  as  actually  made  on  the  ground. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  {  105 ;   Dec  Dig.  §  83.»J 

3.  Public  Lands  (§  175*)— iNSurFiojENT  Sub- 
vets— Effect. 

A  grant  of  public  lands  is  not  invalid  for 
failure  of  the  surveyor  to  make  a  survey  of 
the  land  sufficient  to  locate  and  identify  it  as 
actually  made  on  the  land,  but  in  such  a  case 
the  grant  must  be  designated  and  located  by 
another  survey  to  be  made  in  conformity  with 
the  calls  of  the  original  survey,  as  reported  by 
the  surveyor^  and,  where  suck  calls  are  con- 
flicting, preference  must  be  given  to  those 
which,  in  their  application  to  the  grant,  are 
made  specific  and  definite,  in  place  of  such  as 
are  merely  general  and  indefinite  or  descriptive. 
[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  i  175.*] 

4.  Public  Lands  (f  175*)— Grants— Subvets 
—Intention  of  Parties. 

yVhere  no  actual  survey  was  ever  made  of 
surveys  called  for  in  a  patent  of  public  lands, 
all  matters  of  description  contained  in  the  pat- 
ent must  be  considered  to  determine  what  par- 
ticular land  was  conveyed,  and  where,  from 
such  a  consideration,  and  by  the  facts  surround- 
ing the  parties  and  the  transactions,  the  land 
can  be  identified,  the  grant  is  not  void,  but 
such  matters  of  description  as  are  evidently 
given  by  mistake  must  be  disregarded,  and  ef- 
fect given  to  the  calls  which  are  certain,  and 
which,  in  connection  with  other  matters  of 
description  in  the  patent,  will  make  it  conform 
to  the  evident  intent  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  I  175.*] 

5.  Public  Lands  (J  175*)— Grants— Subveys 
— Intention  of  Parties. 

The  court,  in  determining  the  location  of 
land  in  a  patent,  where  there  has  been  an  in- 
sufficient survey,  or  no  actual  survey,  of  the 
surveys  called  for  by  the  patent,  must  ascer- 
tain the  intention  of  the  parties,  as  gathered 
from  the  grant,  considered  in  light  of  the  acts 
constituting  the  survey,  for  grants,  issued  by 
the  state  and  accepted  by  the  grantees  on  the 
acts  of  the  surveyor  in  identifying  the  lands, 
are  determined  by  ttie  legal  effect  of  such  acts, 
and  not  by  the  intentions  of  the  surveyor,  ex- 
cept such  as  can  be  deduced  from  a  construc- 
tion of  the  descriptions  in  the  grants  with  the 
aid  of  the  facts  constituting  the  surveys  on 
which  they  are  based. 

[Ed.  Note.— For  other  cases,'  see  Public  Lands, 
Dec.  Dig.  t  175.*] 
0.  Public  Lands  (i  175*)— Grants— Surveys 

-Intention  of  Parties. 

Where  a  patent  has  been  issued  on  an  of- 
fice survey  alone,  without  reference  to  any  actu- 


al or  artificial  object  by  which  the  land  may 
be  identified,  the  land  granted  may  not  be  iden- 
tified on  the  ground  by  maps  made  in  the  land 
office  many  years  after  the  issuance  of  the  pat- 
ent, aided  by  the  testimony  of  surveyors  doing 
work  for  other  parties  and  not  for  the  state 
and  surveying  other  lands,  especially  where  the 
land  was  at  the  time  in  the  possession  of  an 
adverse  claimant,  and  more  direct  and  conclu- 
sive proof  was  in  existence. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  175.»] 

7.  Trespass  to  Tbt  Title  (J  88*)— Bubden 
OF  Proof. 

A  plaintiff  in  trespass  to  try  title  to  land 
has  the  burden  of  proving  title,  especially  in 
view  of  the  detailed  field  notes  contained  in 
the  petition  covering  the  land  claimed  by  de- 
fendant who  was  charged  to  be  in  possession. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  i  88.*] 

8.  Evidence   (§  372»)  —  Titix  —  Ancient 
Plats. 

Ancient  plats  long  and  publicly  recognized 
and  acted  on  by  the  parties  and  the  general 
public  are  admissible  as  in  the  nature  of  repu- 
tation of  the  location  of  land ;  but  where  it  is 
not  shown  that  maps,  made  long  after  the  issu- 
ance of  a  patent,  were  in  existence  when  one 
acquired  title  through  the  patent,  and  some  of 
the  maps  were  made  after  her  deed  was  re- 
corded, the  maps  are  inadmissible  to  establish 
her  title,  as  against  one  in  actual  possession. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1613-1U27;   Dec.  Dig.  %  372.*] 

9.  Evidence  (§  358*)— Maps. 

Where  the  field  notes  of  different  sections 
of  a  block  are  introduced  in  evidence,  and  the 
location  of  a  section  thereof,  in  controversy 
in  trespass  to  try  title,  is  shown,  maps  sub- 
sequently made  are  properly  received  in  evi- 
dence to  throw  light  on  or  as  corroborative  of 
the  location  of  the  land  as  ori|[inaUy  fixed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1500-1308 ;   Dec.  Dig.  !  358.*] 

10.  Appeal  and  Error  (§  1175*)- Dispobition 
op  Case  on  Appeal. 

Where  a  case  was  not  fully  developed,  and 
it  is  obvious  that  other  testimony  of  a  materiat 
character  is  available,  the  court,  on  appeal  f rock 
an  erroneous  judgment,  will  not  render  judg- 
ment, but  must  reverse  and  remand  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  4573-4587;  Dec.  Dig.  | 
1176.*] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Mrs.  Kate  L.  Gilbert  against 
Mrs.  George  Flnberg  and  others.  There  was 
a  Judgment  of  the  Court  of  Civil  Appeals 
(124  S.  W.  979)  affirming  a  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Martin,  Old  &  Martin,  G.  B.  Fenley,  and 
Clark  &  Bliss,  for  plaintiffs  In  error.  Webb 
ft  Goeth  and  W.  D.  Love,  for  defendant  tn 
error. 

RAMSEY,  J.  This  was  an  action  of  tres- 
pass to  try  title  brought  by  Mrs.  Kate  I^ 
Gilbert  for  the  title  and  possession  of  sec- 
tion 71  In  block  3,  Texas  Western  Narrow 
Gauge  Railway  Company  lands  situated  Id 
Edwards  county  and  described  In  her  pe- 
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tition  t8  follows:  "Beginning  at  the  north- 
west comer  of  survey  No.  70;  thence  south 
1,900  varas  to  a  stake;  thence  west  1,900 
raras  to  stake;  thence  north  1,900  varas  to 
a  stake;  thence  east  1,900  varas  to  a  stake" 
—and  which  was  averred  to  be  thus  more 
particnlarly  described :  "Beginning  at  a  rock 
comer  on  a  hill,  the  southeast  comer  of  this 
survey  and  the  northeast  corner  of  survey 
No.  8,  a  rock  marked  'N.  W.  8'  and  'S.  E.  71,' 
from  which  a  cedar  marke*  'W  brs.  S. 
14%*  114  varas;  thence  W.  1,000  varas,  to 
a  stake  and  mound  and  rock  marked  'S.  W. 
71,'  frwn  which  a  L.  O.  5'  dia.  brs.  N.  65- 
E.  11  vrs.,  a  leaning  L.  O.  12"  dia.  brs.  N. 
20%»  W.  13%  vrs;  thence  north  1,900  vrs., 
a  large  rock  mound  marked  'N.  W.  71*; 
tbence  east  1,900  vrs.,  a  rock  mound  on 
north  slope  of  hill,  the  northeast  corner  of 
this  survey,  marked  'N.  E.  71';  thence  south 
1.900  vrs.  to  the  place  of  bej^innlng."  It 
was  alleged  that  the  field  notes  last  above  set 
oat  describe  and  include  the  identical  land 
descril>ed  in  the  field  notes  first  given  above. 
The  defendants  in  the  court  below,  plaintiffs 
In  error  here,  answered  by  a  general  demur- 
rer and  disclaimed  as  to  a  small  block  of 
land  consisting  of  56  acres,  minutely  de- 
scribed in  their  answer,  and,  as  to  the  de- 
mand and  suit  for  the  remaining  portion  of 
tite  land  sued  for,  they  interposed  a  plea 
of  not  guilty.  On  trial  before  the  court, 
without  a  Jury,  had  in  Uvalde  county  on  the 
3l2t  day  of  March,  1909,  judgment  was  ren- 
dered for  Mrs.  Gilbert  for  the  land  in  con- 
troversy. This  Judgment  was  on  appeal 
affirmed  by  the  Court  of  Civil  Appeals  of 
the  Fourth  Supreme  Judicial  District,  in  an 
opinion  therein  rendered  on  January  5,  1910, 
and  same  is  now  before  this  court  on  writ 
of  error  for  revision  and  review. 

On  the  trial  Mrs.  Gilbert  offered,  and  there 
vas  admitted  in  evidence,  the  following  tes- 
timony, and  none  other: 

1.  Patent  from  the  state  to  the  Texas  Nar- 
row Gauge  Railway  Company  for  640  acres 
of  land  situated  in  E^dwards  county,  Tex., 
known  as  survey  No.  71,  in  block  No.  3,  on 
the  waters  of  the  Nueces  river  about  12^ 
miles  N.  63°  E.  from  the  Junction  of  the 
East  and  West  Nueces  river,  by  virtue  of 
land  scrip  No.  0/100,  Issued  by  the  Commis- 
sioner of  the  General  Land  Office  November 
17,  1875,  and  which  in  all  other  respects  de- 
8crll>es  the  land  granted  in  accordance  with 
tlie  flist  description  giv^i  of  it  above.  This 
patent  was  dated  April  8,  1876. 

Defoidant  in  error  showed  title  In  her- 
self by  mesne  conveyances  regular  and  suffi- 
cient to  the  land  above  described  from  and 
through  the  grantee  in  the  patent  The  pre- 
cise date  of  her  deed  is  not  shown  in  the  rec- 
ord, trat  It  was  filed  for  record  on  June  17, 
1884. 

Over  tbe  objections  of  plaintiffs  In  error, 
Vn.  Gilbert  was  permitted  to  prove  by 
Oeorge  H.  Williams,  who  it  seems  was  a 


practical  and  skilled  surveyor,  that  be  bad 
surveyed  some  of  the  surveys  of  block  8, 
T.  W.  N.  G.  Ry.  Ck).  HlB  testimony  on  this 
question  is  given  in  the  statement  of  facts 
substantially  in  these  words,  after  giving  his 
age  and  residence:  "I  have  been  actually 
engaged  in  surveying  for  the  last  29  years. 
I  was  county  surveyor  of  Tarrant  county 
from  1882  to  1887.  I  was  appointed  state 
surveyor  October,  1887,  and  with  the  excep- 
tion of  some  five  or  six  years  I  Iiave  held  an 
appointment  of  state  surveyor  since  1887. 
All  that  time  in  the  state  of  Texas.  I  have 
surveyed  part  of  some  of  the  surveys  of 
block  3,  T.  W.  N.  G.  I  did  the  work  in 
block  No.  3  in  the  month  of  June,  190C 
(but  I  don't  remember  the  exact  days  of  the 
month).  I  made  a  plot  of  the  block  showing 
tbe  work  done  by  me,  showing  all  corners 
and  monuments  as  established  by  me,  show- 
ing the  relation  of  the  monuments  to  the 
corners  of  the  sections;  that  is  to  say,  where 
I  established  a  monument  on  a  section  line. 
I  showed  the  distance  to  the  section  comers. 
I  also  showed  the  bearing  trees,  marked 
them  on  the  sketch,  and  showed  how  the 
comers  and  monuments  w«re  marked.  I 
have  a  blueprint  copy  of  my  original  map 
made  at  the  office  of  the  General  Land  Office 
at  Austin,  which  I  have  looked  over,  and 
to  the  best  of  my  knowledge  and  belief  It 
is'  a  true  blueprint  of  my  original  map.  This 
sketch  is  on  too  large  a  scale  to  be  here  re- 
produced, but  In  effect  shows  block  3  to  be 
composed  of  80  sections  of  land  lying  ad- 
Joining  and  west  of  certain  Southern  Pacific 
surveys,  south  of  block  O  of  T.  &  N.  O.  Ry. 
surveys  and  north  of  block  F  surveyed  for 
tbe  G.,  H.  &  S.  A.  R.  R.  Co.  The  plat 
shows  northeast  corner  S.E.  of  section  1 
In  block  3  to  be  identical  with  and  located 
on  the  N.  W.  of  section  71,  S.  P.  lands. 
There  Is  on  the  north  a  common  division 
line,  as  appears  from  the  map  between  block 
3,  T.  W.  N.  G.  Ry.  Co.  and  block  O  of  T.  & 
N.  O.  By.  Co.  lands.  There  is  also  a  common 
division  line,  as  appears  from  said  sketch, 
on  the  south  between  block  3  and  block  F, 
G.,  H.  &  S.  A.  Ry.  Co.  lands.  Tbe  plat 
shows  tbe  surveys  from  1  to  80  inclusive  to 
be  of  uniform  size  and  directions,  and,  Judg- 
ing from  the  field  notes  of  section  71  here 
in  suit,  it  Is  apparent  that  all  the  lines  of 
all  the  surveys  run  due  north,  south,  east, 
and  west  It  is  also  apparent  that  if  we 
may  assume  that  sectioa  1  of  said  block  3 
is  connected  to  and  adjoins  section  71,  S.  P., 
and  that  the  common  corner  of  such  section 
is  fixed  on  the  ground  and  can  be  and  was 
identified,  then  it  is  obvious  from  the  facts 
above  stated  that  by  running  nine  miles 
west  and  six  miles  south  from  this  point 
we  arrive  at  the  N.  EL  comer  of  section  71, 
block  8." 

The  defendant  in  error  also  introduced  the 
testimony  of  the  same  witness  to  the  effect, 
in  substance,  that  in  the  spring  of  1890  be 
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had  surveyed  part  of  sections  In  block  F  of 
the  6.,  H.  &  S.  A.  Ry.  Co.  lands  which  ad- 
joins block  3,  T.  W.  N.  G.  By.  Co.  on  the 
south.  This  work  he  says  was  done  for  the 
land  department  of  the  Southern  Pacific  Rail- 
way Company.  At  this  time,  according  to 
his  testimony,  the  Si  W.  corner  of  section  71, 
S.  P.  Ry.  Co.,  was  weU  Identlfled  by  the 
original  bearing  trees  called  for  in  its  field 
notes,  which  were  then  standing  and  plainly 
marked.  None  of  block  3  was  at  this  time 
surveyed.  There  was  also  admitted  in  evi- 
dence, over  objection  of  plaintifTs  in  error,  a 
map  of  portion  of  Edwards  county  purport- 
lug  to  delineate  the  location  of  the  blocks 
and  surveys  above  referred  to.  This  plat 
bears  date  and  appears  to  have  been  com- 
piled on  April  14,  1900,  which  was  certified 
to  by  the  Commissioner  of  the  General  Land 
OflSce  to  be  the  official  map  then  in  use  in 
the  Laud  Office  and  to  be  an  archive  of 
sama  It  is  in  substantial  harmony  with  the 
plat  designated  as  "Exhibit  A"  above  refer- 
red to.  Defendant  in  error  then  offered  in 
evidence  the  field  notes  of  survey  71,  S.  P. 
Uy.  Co.  lands,  which  are  as  follows:  "Sur- 
vey No.  71,  field  notes  of  a  survey  of  640 
acres  of  land  made  for  the  S.  P.  Ry.  Co.  it 
being  the  quantity  of  the  land  to  which  they 
are  entitled,  by  virtue  of  script  17/399  Is- 
sued by  Jacob  Kiuchler,  Comr.  on  July  1, 
1872.  Said  survey  Is  No.  71  in  Edwards 
county  situated  on  waters  of  east  prong  of 
Nueces  river  about  13  miles  north  of  the 
old  Spanish  Fort,  beginning  at  a  stake  on 
bank  of  Nueces  river  for  N.  W.  cor.  of  No. 
70  and  S.  W.  cor.  of  this  survey  from  which 
a  sycamore  6  in.  dla.  brs.  S.  35  E.  11  vrs. 
walnut  4  in.  dia.  brs.  S.  21  E.  7%.  vrs.  wal- 
nut 3  In.  dla.  N.  51#18  vrs.  Thence  south 
85  E.  at  380  vrs.  cross  road  at  a  stake  from 
which  a  pecan  6  In.  dia.  brs.  S.  49%  W.  40 
vrs.  sycamore  8  In.  dla.  brs.  S.  12  E.  63  vrs. 
3,871  vrs.  to  a  stake  and  md.  for  S.  E.  cor. 
Thence  N.  5  E.  950  vrs.  to  a  stake  and  md. 
for  N.  B.  corner.  Thence  N.  85  W.  at  3,583 
vrs.  a  stdke  on  road  from  which  a  pecan  4 
in.  dia.  brs.  N.  61%  E.  138%  vrs.  3,733  to  a 
stake  on  bank  of  Nueces  river,  from  which  a 
walnut  3  in.  dla.  brs.  N.  39  E.  2%  vrs.  syca- 
more 4  in.  dla.  brs.  N.  52%  W.  9%  vrs. 
pecan  4  in.  dia.  brs.  S.  32  W;  50  vrs.  Thence 
along  river  bank  S.  13%  W.  960  vrs.  to  the 
place  of  beginning." 

C.  F.  Hodges  was  then  introduced,  who, 
after  giving  his  experience  as  a  surveyor, 
testified  that  he  surveyed  section  71  In  block 
3  in  April,  1893,  and  that  in  locating  same 
he  started  at  a  corner  of  71,  S.  P.  Ry.  Co. 
lands,  on  the  Nueces  river  and  worked  from  a 
working  sketch  furnished  him  by  the  General 
Land  Office,  and  then  proceeded  as  follows: 
"I  found  one  of  the  bearing  trees  called  for 
in  the  field  notes  on  the  south  line  of  the  Ft. 
McKavit  road  which  is  300  varas  from  the 
river.  We  traversed  all  the  way  from  there 
and  ran  over  to  survey  20  of  block  12  at 


Leakey.  From  the  point  on  S.  line  of  S.  P. 
Ry.  Co.  sur.  No.  71,  near  the  Nueces  river,  we 
ran  to  the  S.  E.  comer  of  71,  S.  P.  Railway 
land,  and  there  found  a  rock  mound.  We  ran 
the  south  line  of  that  survey  according  to 
course  and  distance,  and  after  establishing 
its  S.  E.  corner  we  ran  from  this  clear  back 
to  the  comer  we  had  started  from  according 
to  course  and  distance.  We  then  ran  all 
sorts  of  courses,  on  a  traverse  line,  going  in 
all  about  15  inlles  east  and  10  miles  south, 
where  we  established  a  rock  mound  for  what 
we  supposed  to  be  the  S.  E.  comer  of  survey 
20  of  block  12.  I  was  at  that  comer  again 
in  January,  1908,  identlfled  it,  and  I  then 
ran  a  line  from  that  point  2  miles  north  and 
3  miles  west  that  brought  us  to  what  we 
took  to  be  the  S.  E.  comer  of  survey  71  of 
block  3,  T.  W.  N.  G.  Ry.  land.  At  that 
point  we  found  a  rock  moimd  with  cedar 
bearings.  I  think  it  was  marked  'N.  W.  8' 
and  'S.  E.  71.'  I  then  ran  one  mile  due  west 
and  found  a  rock  mound  with  two  live  oak 
bearings.  The  rock  was  marked,  I  think  'N. 
W.  T  and  'S.  W.  71.'  I  then  ran  one  mile 
north  and  establlsbed  a  rock  mound  and 
marked  It  'N.  W.  71.'  I  then  ran  east  one 
mile  and 'established  another  rock  mound  and 
marked  it  'N.  E.  cor  71.'  I  did  not  run  the 
east  line.  The  comers  I  found  correspond 
with  the  comers  referred  to  by  Mr.  Williams 
on  his  sketch  marked  *A'  for  S.  E.  and  S.  W. 
comer  of  71  and  N.  E.  and  N.  W.  cor.  of  sur- 
vey 7,  block  F,  G.  H.  &  S.  A.  In  September, 
1908,  I  did  some  more  surveying  there.  I. 
then  started  from  same  place  on  the  S.  line 
of  survey  71,  S.  P.  land,  on  the  Ft.  McKavit 
road.  We  ran  a  traverse  line  going  from 
that  point  7  niiles  south  and  10  miles  and 
349  varas  east.  This  carried  us  to  the  cor- 
ner established  by  Williams  for  the  S.  W.  cor- 
ner of  survey  71,  block  3.  We  ran  9  miles 
east  from  the  S.  E.  corner  of  71,  S.  P.  Ry. 
Co.  land,  and  7  miles  south  that  carried  us 
to  the  WlUams  corner."  This  work  he  fur- 
ther says  was  for  the  owners  of  the  land,  and 
was  not  official  work.  There  was  also  offer- 
ed In  evidence  a  judgment  in  case  of  Kate  It. 
Gilbert  v.  T.  J.  Godbold  and  W.  A.  Buchanan, 
to  which  the  plaintiff  In  error  was  not  a  par- 
ty, of  date  April  24, 1894,  which  we  deem,  on 
account  of  its  lack  of  important  probative 
force,  unnecessary  to  here  set  out 

The  defendant  in  error  also  offered  in  evi- 
dence a  plat  of  a  portion  of  the  map  of  Ed- 
wards county  dated  March,  1883,  and  certi- 
fied to  be  an  archive  of  the  land  office.  It 
shows  that  section  1,  block  3,  ties  on  to  sec- 
tion 71,  S.  P.  Ry.  lands,  and  locates  the  sur- 
vey in  suit  as  do  the  other  maps  and  plats. 
Here  the  evidence  closed;  the  plaintiffs  in  er- 
ror offering  no  testimony. 

The  trial  court  filed  conclusions  of  fact  and 
of  law  in  which  he  found  as  a  fact  that  nei- 
ther section  71  of  block  3,  nor  any  of  the 
many  surveys  Included  In  that  block,  were 
surveyed  and  located  on  the  ground,  but  were 
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Tbat  Is  known  as  office  surveys,  and  that 
originallr  there  •were  no  marked  comers  or 
lines  to  any  of  the  surreys  In  said  block  3, 
that  Mrs.  Gilbert  was  the  owner  of  said  sec- 
tion Tl,  block  3,  and  that  said  land  is  as  last 
described  In  her  petition,  and  that  plaintiffs 
in  error  were  in  possession  of  same.  The 
coart  from  these  conclusions  of  fact  conclud- 
ed tbat  Mrs.  Gilbert  was  entitled  to  recover, 
and  tbat  said  survey  71,  block  3,  was  located 
on  the  ground  at  the  place  where  she  alleged 
same  to  be  located  and  described  in  her  peti- 
lion.  The  sketches  and  plats  contained  In 
the  statement  of  facts  are  so  extended  and 
elaborate  Ibat  we  cannot  here  reproduce 
same;  but  we  have  undertaken  above  to 
state,  in  substance,  what  they  show. 

On  the  facts  above  set  out  many  questions 
arise.  The  substantial  question  in  the  case, 
however,  la:  Does  this  evidence  entitle  Mrs. 
Gilbert  to  a  Judgment  for  the  particular  land, 
minutely  described  in  her  petition?  To  deter- 
mine this  question  we  may  properly  here 
state  generally  the  evidence.  It  cannot  be 
doubted  that  Mrs.  Gilbert  showed  title  to  sec- 
tion 71,  block  3,  T.  W.  N.  G.  Ry.  Co.  land. 
The  field  notes  of  this  survey  called  for  sec- 
tion 70  of  the  same  block.  The  field  notes  of 
this  section  are  not  offered  in  evidence.  The 
field  notes  of  section  71,  S.  P.  R.  R.  Co.  lands, 
veie  offered  In  evidence;  but  there  is  no  call 
in  these  field  notes  for  block  3,  T.  W.  N.  G. 
land,  nor  is  there  any  reference  in  the  field 
notes  of  the  land  in  suit  to  section  71,  S.  V. 
R.  R.  Co.  survey,  nor  indeed  any  call  for  any 
exterior  object  except  section  70,  block  3. 
The  patent  to  the  land  In  controversy  was  Is- 
soed  on  April  8,  1876.  The  earliest  plat  in- 
troduced in  evidence  was  compiled  in  1883. 
The  others  were  made  many  years  later.  All 
the  surveying  done,  until  the  last  very  few 
years,  was  done  on  private  account,  and  of 
other  blocks  in  which  the  location  of  the  sur- 
veys in  block  3  was  but  an  incident. 

The  proposition  asserted  by  defendant  in 
error,  and  on  which  she  mainly  relies  to  sup- 
port the  Judgment  In  ber  favor.  Is  that  offi- 
cial maps,  though  made  subsequently  to  the 
location  of  the  land  In  controversy,  which 
hare  been  ofQclally  adopted  by  the  General 
Land  Office  and  filed  therein  as  archives  of 
same,  are  competent  and  admissible  in  evi- 
doice  to  prove  the  location,  shape,  size,  and 
position  of  the  tracts  of  land  which  they  de- 
lineate, and,  -while  not  conclusive  proof,  con- 
stitute and  make  a  prima  facie  case  which 
is  sufficient,  in  the  absence  of  any  rebutting 
erldence,  to  sustain  the  Judgment  In  ber  fa- 
vor. 

On  the  otber  hand,  the  plaintiffs  in  error 
contend  tbat,  where  a  patent  has  been  issued 
on  a  purely  office  survey,  the  land  purported 
to  tie  granted  by  such  patent  cannot  legally  be 
Identified  on  the  ground  by  maps  made  in 
the  land  office  many  years  after  the  Issuance 
of  said  patent,  where  it  Is  not  shown  upon 
vbat  data  snch  maps  were  compiled,  or  even 


that  snch  data  were  in  existence  In  the  land 
office  at  the  time  of  the  Issuance  of  said  pat- 
ent, and  such  maps  show  no  course  and  dis- 
tance or  any  field  notes  whatever. 

[1-3]  The  facts  that  the  several  sections  In 
block  3  were  not  in  fact  surveyed  and  mark- 
ed on  the  ground  does  not  render  them  void; 
nor  Is  this,  as  we  understand,  claimed  or  con- 
tended for  by  counsel  for  Mrs.  Flnberg.  This 
precise  question  came  before  this  court  in  the 
case  of  Phillips  v.  Ayrcs,  45  Tex.  601,  where 
Justice  Moore,  speaking  for  the  court,  said: 
"It  was  unquestionably  the  duty  of  the  sur- 
veyor to  make  an  accurate  and  exact  survey 
of  the  land,  as  he  represents  himself  to  have 
done,  to  mark  the  lines  where  this  could  be 
done,  and  to  designate  and  call  for  the  natu- 
ral objects  found  by  him  In  making  the  sur- 
vey, and  such  artificial  ones  as  he  should 
make,  which  would  be  sufficient  to  locate  and 
Identify  the  survey  as  actually  made  upon 
the  ground.  Beckley  v.  Bryan,  Ky.  Dec.  (Oct. 
Term,  1801)  91.  And,  until  the  contrary  is 
made  to  appear,  it  is  to  be  presumed  the  sur- 
veyor performed  his  duty.  If,  however,  this 
presumption  is  rebutted,  or  the  contrary  made 
to  appear,  It  does  not  follow  that  the  grant 
Is  Invalid.  Stafford  v.  King,  30  Tex.  257  [SH 
Am.  Dec.  304].  But  in  such  a  case  the  grant 
is  to  be  designated  and  located  by  a  survey 
to  be  made  in  conformity  with  the  calls  of 
the  survey,  as  reported  by  the  surveyor.  If 
these  calls  are  conflicting  and  contradictory, 
then  preference  must  be  given  to  those  which, 
in  their  application  to  the  grant  In  question, 
are  more  specific  and  definite,  in  place  of 
such  as  are  merely  general  and  indefinite 
or  descriptive.  Wright  v.  Mabry,  9  Yerg. 
[Tenn.]  55." 

[41  Nor  can  there  any  longer  be  any  doubt 
as  to  the  rules,  in  such  cases,  which  are  to 
govern  courts  ia  the  location  and  identifica- 
tion of  such  grants.  This  was  stated,  with 
bis  usual  clearness  and  masterful  grasp, 
by  Judge  Stayton  in  Boon  v.  Hunter,  C2 
Tex.  592,  where  he  uses  this  language:  "The 
rules  for  the  determination  of  boundaries, 
when  a  patent  has  been  issued  on  a  survey 
actually  made,  have  been  so  often  stated 
that  it  is  not  deemed  necessary  to  repeat 
them ;  and,  If  it  be  not  shown  that  no  sur- 
,vey  was  made,  such  survey  will  be  presumed. 
It  is,  however,  not  believed  that  the  same 
rules  in  regard  to  the  lines  and  comers  of 
other  surveys  called  for  in  a  patent  can  be 
applied,  when  it  clearly  appears  tbat  no 
actual  survey  was  ever  made,  and  in  such  case 
it  becomes  necessary  to  look  to  all  matters 
of  description  contained  In  the  patent,  in 
order  to  determine  what  particular  land  was 
conveyed  and  intended  by  the  state  and  the 
grantee  to  be  conveyed  by  the  patent.  If, 
in  such  a  case,  from  a  consideration  of  all 
these,  In  connection  with  the  facts  .sur- 
rounding the  parties,  and  the  transactions 
to  which  the  parties  looked  at  the  time  the 
patent  was  issued,  the  thing  granted  can  be 


Digitized  by 


Google 


86 


141  SOUTHWESTERN  EEPOETER 


(Tex. 


with  certainty  identified,  tben  the  grant 
ought  not  to  be  held  void;  but  such  mat- 
ters of  description  as  were  evidently  given 
by  mlstalce  should  be  disregarded,  and  ef- 
fect given  to  the  calls  which  are  certain  and 
are  found,  which,  In  connection  with  other 
matters  of  description  contained  in  tlie 
gient,  will  malce  it  conform  to  the  evident 
intention  of  the  parties.  Booth  v.  Upshur, 
26  Tex.  64;  Urquhart  v.  Burleson,  6  Tex. 
502;  Hubert  v.  Bartlett,  9  Tex.  98;  Booth  v. 
Strippleman,  26  Tex.  436;  Evans  v.  Weeks, 
6  Rich.  [S.  C]  85;  Weakly's  Lessee  v.  Wil- 
son, 1  Overt.  (Tenn.)  377;  Milling  v.  Crank- 
fleld,  1  McCord  [S.  C]  261;  Shipp  v.  Miller, 
2  Wheat  316  [4  L.  Ed.  248];  Ralston  v.  Mc- 
Olurg,  9  Dana  [Ky.]  338;  Newsom  v.  Pry- 
or,  7  Wheat.  8  [5  L.  Ed.  382];  Ferris  v. 
Coover,  10  Cal.  624.  In  the  last  case  many 
cases  bearing  on  the  question  are  consid- 
ered." 

[5]  These  rules,  of  course,  are  to  be  ap- 
plied in  consonance  and  harmony  and  in 
subordination  to  the  principles  enunciated 
by  Justice  Williams  in  the  case  of  Blackwell 
V.  Coleman  County,  94  Tex.  216,  59  S.  W. 
630,  where  he  says:  "In  determining  the  lo- 
cation of  the  land  in  such  cases,  the  courts 
seek  to  ascertain  the  true  intention  of  the 
parties  concerned  in  the  survey;  but  the  in- 
tention referred  to  is  not  that  which  exists 
only  in  the  mind  of  the  surveyor.  It  Is  de- 
fined as  that  which  may  'be  gathered  from 
the  language  of  the  grant,'  or  as  'the  inten- 
tion apparent  on  the  face  of  the  grant* 
(Hubert  v.  Bartlett,  9  Tex.  104),  or  'the  le- 
gal meaning  of  the  language  of  the  patent 
when  considered  In  the  light  shed  upon  It 
by  the  acts  constituting  the  survey'  (Robert- 
son V.  Mosson,-  26  Tex.  251;  Robinson  v. 
Doss,  53  Tex.  507;  Brown  v.  Bedlnger,  72 
Tex.  247  [10  8.  W.  90];  Richardson  v.  Pow- 
ell, 83  Tex.  591  [19  S.  W.  262]).  When  ref- 
erence 1b -made  in  the  decisions  to  the  inten- 
tion of  the  surveyor,  the  purpose  deduced 
from  what  he  did  in  making  the  survey  and 
description  of  the  land  Is  meant,  and  not 
one  which  has  not  found  expression  in  his 
acts.  Grants  are  issued  by  the  state  and 
accepted  by  the  grantees  upon  the  acts  done 
by  the  surveyor  In  identifying  and  describ- 
ing the  lands,  and  the  rights  of  both  are 
to  be  determined  by  the  legal  effect  of  those 
acts,  and  not  by  intentions  which  cannot  be 
deduced  from  a  construction  of  the  descrip- 
tions in  the  grants,  with  the  aid  of  the 
facts  constituting  the  surveys  upon  which 
they  are  based.  Hence,  if  the  intention  of 
the  surveyor  appears  from  his  field  notes 
and  his  acts  done  in  making  the  survey,  his 
evidence  to  prove  his  Intention  is  superfiu- 
ous,  while.  If  it  does  not  so  appear,  It  can- 
not control  or  affect  the  grant."  Now,  then, 
guided  and  Instructed  by  these  rules  and 
principles  thoroughly  settled  and  established, 
let  us  recur  to  the  facts  and  apply  them  to 
the  case  before  us. 


[6]  The  field  notes  of  section  71,  Southern 
Pacific  survey,  do  not  call  for  block  3  or  any 
survey  In  It,  and  in  the  nature  of  things 
could  not  do  so  because  at  the  time  such 
section  was  patented  none  of  the  surveys  in 
block  3  had  been  located  nor  had  the  script, 
on  which  the  surveys  in  said  last-named 
block  were  located,  at  that  time  been  is- 
sued. So  that  It  Is  clear  that  the  Southern 
Pacific  survey  71  was  located  and  surveyed 
without  any  possible  reference  to  block  3. 

Again,  the  survey  in  litigation  calls  to 
begin  at  the  comer  of  survey  70  In  block 
3,  and  none  of  the  other  calls  refer  to  any 
object  natural  or  artificial  by  which  the 
land  attempted  to  be  therein  Included  can 
be  identified.  Where  Is  section  70,  and  what 
ere  its  calls?  Is  It  located  on  the  ground, 
and,  if  so,  how?  The  record  does  not  In- 
form us.  If  such  a  general  call  for  a  comer 
of  survey  70  can  locate  71,  then  It  would 
equally  follow  that  the  calls  in  71  can  lo- 
cate 70.  There  is  no  call  In  the  field  notes 
of  section  71  for  any  exterior  line  or  comer 
of  any  portion  of  the  Southern  Pacific  lands, 
nor  are  they  in  any  way  referred  to,  nor 
could  It  be  known  from  the  field  notes  of 
section  71,  block  3,  that  there  was  such  a 
survey  as  section  71,  S.  P.  lands. 

Again,  it  is  to  be  noted  that  the  map  or 
plat  made,  If  one  was  mflde,  when  those 
sections  in  block  8  were  located  and  sur- 
veyed, was  not  produced;  nor  did  the  par- 
ties produce  and  read  in  evidence  the  field 
notes  of  any  of  the  more  than  three  score 
sections  in  block  3,  extending  back  and,  by 
the  later  map#,  purporting  to  connect  with 
survey  71,  Southern  Pacific  lands;  nor  was 
It  either  shown  or  claimed  that  either  such 
field  notes  or  such  maps  and  plats  were  in- 
accessible. The  effort  was  made,  however, 
to  exhibit  and  show  the  location  of  the  land 
sued  for  by  certain  maps  above  referred  to, 
the  first  of  which  was  compiled  In  1883, 
some  7  years  after  the  location  of  the  land 
in  controversy,  and  others  more  than  20 
years  thereafter  and  by  certain  work  done 
many  years  after  the  original  location. 
None  of  these  maps  were,  of  course.  In  ex- 
istence when  the  land  was  located.  No  p^rt 
of  the  work  in  the  office  or  elsewhere  of  lo- 
cating the  sections  in  block  3  was  done  with 
reference  to  these  later  maps.  The  work  of 
this  later  surveying  was  done  from  and  on 
the  basis  of  these  maps  furnished  by  the 
land  office  and  dependent  for  Its  accuracy 
on  such  plats. 

[7]  The  burden  rested  on  defendant  In 
error  not  only  to  show  title  to  the  section  of 
land  In  controversy,  but,  especially,  In  view 
of  the  detailed  field  notes  contained  in  the 
petition,  the  location  and  situation  of  same, 
and  that  it  embraced  the  land  claimed,  and 
of  which  plaintiffs  in  error  were  charged  to 
be  in  possession.  This  possession  of  Mrs. 
Finberg  would  defeat  a  recovery  unless  title 
was  shown  to  the  land  claimed  l>y  Mrs.  GU- 
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belt  Nor  do  we  tblnk  that  the  case  of  de- 
feadant  in  error  la  made  out  by  the  evi- 
dence of  the  surveyors.  The  work  done  by 
them  waa  for  other  parties,  not  for  the 
state;  but  in  fact  their  surveys  were  of 
different   and    other    blocks   of   land    than 

While  subsequently  made  maps  may.  In 
some  cases  and  under  some  circumstances,  be 
admissible  in  evidence,  we  do  not  think  that 
SDch  maps  alone  are  sufficient  to  prove  the 
correct  and  true  location  of  surveys  there- 
in delineated  as  against  one  in  possession  of 
the  land  sued  for,  and  particularly  when 
from  the  whole  case  it  is  apparent  that  more 
direct  and  conclusiye  proof  is  in  existence, 
and  when  properly  analyzed  we  do  not  be- 
lieve that  any  well-considered  case  can  be 
found  which  so  holds.  In  Boon  y.  Hunter, 
62  Tex.  582,  It  will  be  noted  that  the  maps 
n-ere  admitted  by  agreement  of  parties,  and 
that  such  sketch  was  in  use  in  the  Land  Of- 
fice toAei»  the  location  in  controversy  was 
made.  In  Huff  y.  Crawford,  89  Tex.  214,  34 
S.  W.  606,  the  court  says  that  the  surveyor 
intended  to  locate  certain  land  as  shown  to 
he  by  the  plat  and  data  "then  in  the  Land 
Office."  In  LlUy  v.  Blum,  70  Tex.  704,  8  8. 
W.  279,  it  appeared  that  at  the  time  of  the 
location  the  maps  then  in  use  in  the  Land 
Office  showed  the  relative  positions  of  the 
respective  parties.  Toudooze  v.  Keller  (Civ. 
APV.)  118  S.  W.  185,  holds  that  when  adjoin- 
ing lots  are  conveyed  In  accordance  with  a 
plat  then  In  existence,  and  presumably  with 
reference  to  which  the  conveyance  was  made, 
the  location  of  snch  lots  may  be  fixed  with 
reference  to  same.  In  Huff  v.  Crawford,  89 
Tex.  215,  34  S.  W.  606,  it  was  held  that  a 
plat  made  at  the  time  the  land  in  controver- 
!7  was  located  must  govern  as  against  one 
thereafter  made.  Nor  is  the  case  of  H.  & 
T.  C.  Ry.  Co.  y.  Bowie,  2  Tex.  Civ.  App.  437, 
21  S.  W.  304,  as  we  believe,  in  conflict  with 
the  views  we  have  expressed,  as  seems  to  be 
thought  by  the  learned  counsel  for  defend- 
ant in  error.  The  maps  In  that  case  were 
admitted,  not  to  show  the  tme  location  of 
the  IsBd  sued  for,  but  to  establish  the  fact 
of  a  conflict  Bowie's  heirs  had  shown  title 
to  the  land  and  then  offered  the  map  in 
question  to  establish  the  fact  that  the  land 
as  claimed  by  the  railway  company,  as 
shown  by  said  map,  conflicted  with  the  land 
to  which  they  had  shown  title.  For  this 
purpose  and  none  other  it  was  held  to  be 
properly  receivable  In  evidence.  The  report 
of  the  case  of  Myers  v.  Moody  (Civ.  App.) 
122  S.  W.  920,  is  not  very  satisfactory.  The 
holding  of  the  court  goes  only  to  the  effect 
that  maps  and  plats  from  the  Land  Office  are 
admissible,  though  not  made  contemporane- 
ously with  the  date  of  the  location  of  the 
different  surveys.  The  court  in  that  case 
says  that  the  evidence  satisfactorily  showed 
that  line  to  be  where  it  was  claimed  to  be 
by  appellees.    Again,  the  ruling  of  the  court 


In  that  case  went  only  to  the  question  of  the 
admissibility  of  this  evidence,  and  not  as  to 
its  probative  force.  The  case  was  one  of 
boundary,  and  it  did  not  appear  when  the 
parties  had  acquired  title  with  reference  to 
the  date  of  the  maps  in  question. 

[I]  It  is  not  doubted  that  as  to  ancient 
maps  and  plats  long  and  publicly  recognized, 
and  with  reference  to  which  it  may  be  fair- 
ly presumed  that  the  parties,  as  well  as  the 
general  public,  had  acted,  they  may  be  and 
are  admitted  as  in  the  nature  of  a  species 
of  reputation  of  the  location  of  lots,  streets, 
and  alleys,  or  even  of  sections  or  leagues  of 
land.  Such  was  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States  in  Mor- 
ris &  Gwynne  v.  Harmer's  Heirs,  7  Pet  654, 
8  L.  EA.  784.  The  same  rule  was  in  effect 
laid  down  in  Franklin  v.  Texas  Savings  & 
Real  Estate  Inv.  Ass'n  (Civ.  App.)  119  S.  W. 
1166.  That  was  a  boundary  suit  involving 
a  small  strip  of  land  15.2  feet  at  one  end 
and  some  5  or  6  feet  at  the  other  and  about 
1,500  feet  long.  Obedience  Smith  was  the 
common  source.  She  sold  10  acres  of  the 
land  then  owned  by  her  in  1841,  which  alto- 
gether consisted  of  a  league,  to  one  Andrews. 
In  1855  a  map  purporting  to  be  a  subdivision 
of  the  Smith  league  was  filed  for  record  in 
Harris  county.  This  map  was  dated  in  1847 
and  purported  to  have  been  made  by  one  F. 
J'.  Rothaas,  acting  city  engineer  and  survey- 
or. It  is  further  stated  in  the  opinion  that 
this  map  was  used  by  all  surveyors,  and  that 
Obedience  Smith  and  her  heirs  recognized  it 
as  correct,  and  it  was  In  defendant's  ab- 
stract of  title.  There  was  no  objection  made 
to  the  map  and  under  the  drcumstances 
and  facts  stated  It  is  obvious  that  it  was 
properly  receivable  In  evidence.  But  in  this 
case  it  is  not  shown  with  any  certainty  that 
any  of  the  maps  introduced  in  evidence  were 
In  existence  when  Mrs.  Gilbert  acquired  the 
land  in  controversy,  and  it  is  rendered  cer- 
tain that  two  of  them  were  made  many 
years  after  her  deed  was  recorded.  To  sus- 
tain a  judgment  based  on  such  testimony 
might  indeed,  sanction  the  doctrine  denounc- 
ed by  the  Supreme  Court  of  California  in 
Payne  v.  English,  79  Cal.  540,  21  Pac.  962, 
of  permitting  a  man  who  owned  land  to  be 
"afterwards  mapped  out  of  it  by  other  per- 
sons." 

[I]  Numerous  objections  were  made  on  the 
trial  to  the  introduction  of  all  the  maps  pro- 
duced in  evidence,  as  well  as  to  the  testi- 
mony of  the  surveyors.  We  think  that  if 
and  when  the  field  notes  of  the  different  sec- 
tions of  block  3  are  introduced  and  the  lo- 
cation of  section  71,  S.  P.,  is  shown,  these 
subsequently  made  maps  would  be  properly 
receivable  in  evidence,  for  whatever  they 
might  be  worth  as  throwing  light  on  or  as 
corroborative  of  the  location  of  the  land  in 
suit  as  originally  fixed  and  placed. 

[10]  The  case  seems  not  to  have  been  fully 
developed,  and  it  is  obvious  from  what  has 
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been  said  that  other  testimony  of  a  material 
character  is  available. 

We  think,  therefore,  that  the  case  ought 
not  to  be  here  rendered;  but  the  judgment 
will  be  reversed,  and  the  cause  remanded  for 
further  proceeding  in  accordance  with  law. 


WIIXSEK  v.  STATE. 

(Court  of  Oiminal  Appeals  of  Texas.    Nov.  22, 
1911.) 

1.  CsnaNAi.  Law  (J  721*)  —  Misconduct  of 
Pbosbctjtinq  Attohney— Reference  to  Ac- 
cused's Faildbk  to  Testify. 

A  prosecuting  attoruey's  statement  to  the 
jury  that,  although  accused  had  offered  no  tes- 
timcmy  under  bis  defense,  the  attorney  did  not 
intend  to  refer  to  bJs  failure  to  testify  was  er- 
roneous, as  mailing  such  reference. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1672 ;   Dec.  Dig.  {  721.»] 

2.  Cbiminai,  Law  ((  854*>— Jubobs— Sepaba- 

TION. 

After  ten  jurors  had  t>een  accepted,  it  was 
error  to  permit  them  to  separate,  without  plac- 
ing them  In  charge  of  an  officer. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  {  2044;    Dec.  Dig.  $  8&1.*J 

Appeal  from  District  Court,  Fort  Bend 
County;  Wells  Thompson,  Judge. 

Rudolph  Wllcek  was  convicted  of  cattle 
theft,  and  he  appeals.  Reversed  and  re- 
manded. 

W.  L  McFarlane,  John  M.  Cobb,  L.  M. 
Ballowe,  and  L.  M.  Williamson,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  cattie  theft 

We  deem  it  unnecessary  to  go  Into  any  par- 
ticular statement  of  the  facts. 

[1]  1.  During  the  trial  and  while  one  of  the 
prosecuting  attorneys  In  the  case,  Mr.  Peare- 
son,  was  addressing  the  jury,  he  remarked: 
"The  defendant's  defense  In  this  case  is — 
Although  he  has  offered  no  testimony  to  that 
efTect,  I  do  not  mean  to  refer  to  bis  failure 
to  testify."  Whereupon  appellant's  attorney, 
in  the  hearing  and  presence  of  the  jury,  ex- 
cepted to  said  argument,  upon  the  ground 
tliat  it  was  an  allusion  to  the  fact  that  the 
defendant  had  not  testified,  an'd  the  court 
informed  Mr.  Peareson  that  he  should  not 
allude  to  the  failure  of  defendant  to  testify. 
To  which  Mr.  Peareson  replied:  "I  have  not 
referred  to  defendant's  failure  to  testify.  On 
the  contrary,  I  stated  to  the  jury  that  I 
did  not  so  mean  to  refer  to  that  fact"  This 
is  shown  by  the  bill  of  exceptions.  This 
tvas  clearly  an  allusion  to  the  fact  that  the 
oerendant  did  not  testify.  The  expression, 
"I  do  not  mean  to  refer  to  bis  [meaning  de- 
fendant] failure  to  testify,"  clearly  and  un- 
equivocally refers  to  the  fact  that  defendant 
did  not  testify. 

2.  There  Is  a  bill  of  exceptions  to  the  re- 
fusal of  the  court  to  grant  a  continuance, 


which  we  deem  unnecessary  to  discuss,  in- 
asmuch as  the  case  will  be  reversed  on  the 
above-stated  ground.  These  witnesses  may- 
be in  attendance  upon  another  trial  of  the 
court,  if  the  case  should  be  tried  again. 
However,  the  continuance  ought  to  have  t>een 
granted. 

[2]  3.  There  was  an  amended  motion  for  a 
new  trial.  Among  other  things,  it  Is  set  up 
in  said  motion  that  after  ten  of  the  jurors 
had  been  selected  and  accepted  by  the  state 
and  defendant  as  Jurors,  they  separated,  not 
in  charge  of  an  officer.  In  signing  the  bill  of 
exceptions,  the  court  makes  this  statement 
and  modification:  "After  ten  of  the  jurors 
had  been  duly  selected  and  accepted  by  the 
state  and  defendant  as  jurors,  and  at  the 
time,  it  being  adjourning  time  for  the  even- 
ing, on  April  17, 1911,  5  o'clock  p.  m.,  and  the 
venire  for  the  week  having  been  exhausted, 
the  court  not  desiring  to  keep  the  said  ten 
Jurors  together  under  the  direction  of  an 
oBicet  for  the  night,  and  desiring  to  give 
them  their  lit>erty  for  the  night,  and  the  dLs- 
trict  attorney  and  attorney  for  the  defendant 
having  agreed  that  the  snid  ten  jurors  might 
thus  separate  for  the  night  and  until  the  next 
morning,  not  in  charge  of  an  officer,  whicli 
was  done,"  etc.  This  was,  in  our  judgment, 
clearly  a  violation  of  the  statute.  The  appel- 
lant did  not  personally  agree  to  it;  but  If  he 
had  the  statute  requires  that  when  a  jury 
separates  by  the  consent  of  the  defendant 
the  jurors  must  be  In  charge  of  an  ofllcer. 

The  judgment  is  reversed,  and  the  cause  is 
remanded. 


KENNARD  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22. 
1911.) 

iNTOxicATiNa  Liquors  (S  223*)— Violation 
OF  LocAi.  Option  Law— Sau»— Issues, 
Pboof.  and  Vabiancb. 

An  indictment  alleged  an  illegal  sale  of  in- 
toxicating liquors  to  T.  T.  asked  a  third  person 
if  he  could  procure  whisky  for  him  and  gave 
him  a  dollar.  The  third  person  went  to  accus- 
ed, and  obtained  whisky,  and  gave  him  the  mon- 
ey, and  notified  him  for  whom  the  liquor  was 
obtained.    Held  not  to  show  a  sale  to  T. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  274 ;   Dec.  IMg.  S  223.*] 

Appeal  from  Houston  County  Court;  H. 
Winfree,  Judge. 

Jim  Kennard  was  convicted  ot  vioiaang 
the  local  option  law,  and  be  appeals.  Re- 
versed and  remanded. 

Moore  ft  Sallas,  for  appellant  C.  B.  Lane, 
Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  The  record  discloses 
that  local  option  was  In  effect  In  Houston 
county.  Appellant  was  charged  with  and 
convicted  of  violating  that  law. 

The  evidence  discloses  beyond  any  contro- 
versy that  appellant  had  had  whisky  shipped 


*For  other  cases  see  same  topic  and  section  NUMBBR  la  Deo.  Dig.  ft  Am.  Dls.  Key  No.  Serlsa  ft  Rep'r  Indexes 


Digitized  by 


Google 


Tex.) 


ETHRIDOE  y.  STATE 


8& 


to  himself  at  Kenoard,  Tex.  He  gave  John- 
son an  order  for  the  whisky.  Johnson  re- 
ceived It,  carried  It,  and  delivered  It  to 
appellant  Appellant  let  Johnson  and  Jones, 
wlio  accompanied  Johnson,  have  a  bottle  of 
the  whisky.  There  were  12  bottles  in  the 
consignment  Subsequently  Stell  was  ap- 
proached by  Taylor,  who  asked  him  if  he 
coald  get  him  some  whisky.  He  told  Taylor 
he  would  see  about  it  went  to  appellant  and 
Inquired  if  he  conld  let  him  have  the  whisky 
for  Taylor,  and  gave  him  the  dollar  that 
liad  been  given  him  by  Taylor  for  the  pur- 
pose of  paying  for  the  whisky.  This  money 
appellant  accepted,  and  handed  the  keys  of 
bis  house  to  Stell,  who  Immediately  got  the 
whisky  and  deivered  it  to  Taylor.  Stell  testi- 
fied tliat  at  the  time  he  got  the  whisky,  and 
made  the  purchase,  and  handed  appellant 
the  money,  he  notified  appellant  for  whom 
he  was  getting  the  whisky,  and  that  appel- 
lant told  him  it  was  all  right  Under  these 
circumstances  Stell  got  the  whisky  and  car- 
ried it  to  Taylor.  Under  the  decisions  of 
this  coart  this  does  not  constitute  a  sale 
to  Taylor,  the  alleged  purchaser.  Under  the 
decisions  this  would  be  a  sale  to  Stell. 
Bruce  v.  State,  39  Tex.  Cr.  R.  26,  44  S.  W. 
So2:  Smart  v.  State,  49  Tex.  Cr.  R.  873,  92 
S.  W.  810:  Vincent  r.  State,  55  8.  W.  820; 
McLeod  v.  State,  44  S.  W.  1090;  Miles  v. 
State,  138  S.  W.  398;  Oxford  v.  State,  97  S. 
W.  484;  WhItUesey  v.  State,  131  S.  W.  1093. 
There  are  other  cases  cited  in  the  above- 
mentioned  cases. 

Under  this  view  of  the  case  it  will  be  un- 
necessary to  decide  the  other  questions  sug- 
gested. The  facts  being  insufficient  under 
the  above  cases,  to  sustain  this  conviction, 
the  judgment  is  reversed,  and  the  cause  is 
remanded. 


ETHRIDGB  v.  STATE. 

(Court  of  Oiminal  Appeals  of  Texas.    Nov.  22, 
I9U.) 

ISTOXICATING     LiQUOBS     (J     236*)— CBIMINAL 
PbOSECXITION— SUFFICIBNCY    OP    EVIDENCE. 

Evidence  in  a  prosecution  for  knowingly 
KlviDs  and  delivering  intoxicating  liquor  to  a 
minor  fceM  insufficient  to  support  a  conviction. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  236.*] 

Appeal  from  MUla  County  Court;  S.  H. 
Allen,  Judge. 

Bob  Ethridge  was  convicted  of  knowingly 
giving  and  dellTering  intoxicating  liquor  to 
a  minor,  and  he  appeals.  Reversed  and  re- 
manded. 

C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  knowingly  giving  and  delivering  to 
Jim  Gatlin  intoxicating  liquor;  GatUn  be- 
ll^ a  minor. 

The  evidence  is  very  brief,  and  is  In  ef- 


fect that  Jim  Oatlin,  on  or  about  the  6th 
of  March,  1911,  and  his  brother,  Oscar  Oat- 
lin, were  at  a  place  belonging  to  a  Mr.  Iionis 
and  saw  appellant  passing  the  road  going 
in  the  direction  of  his  home,  about  a  quarter 
of  a  mile  distant  from  where  they  were. 
His  brother,  Oscar  Gatlin,  stopped  appel- 
lant and  Inquired  if  he  had  any  whisky, 
and  Informed  appellant  be  wanted  a  drink. 
Appellant  told  Oscar  Gatlin  that  he  bad 
a  little  at  his  barn,  and  If  he  would  go  with 
him  he  would  give'  him  a  drink.  Oscar  Gat- 
lin said,  "All  right"  and  Oscar  Gntlin  and 
defendant  started  off  In  the  direction  of  de- 
fendant's bam  on  foot  ,  After  they  had  got- 
ten off  some  distance,  the  witness  Jim  Gatlin 
got  in  his  buggy  and  followed  them,  and 
reached  the  bam  about  the  same  time  they 
did.  After  reaching  the  bam  defendant  said 
to  Oscar  Gatlin:  "The  bottle  of  whisky  is 
there  in  the  crib,  burled  in  the  cotton  seed 
somewhere."  They  got  in  the  barn  and  began 
digging  about  in  the  cotton  seed  in  search 
of  the  whisky.  Jim  Gatlin  did  the  same 
thing.  Appellant  did  not  seem  to  know  ex- 
actly where  the  whisky  was  buried.  All 
three  parties  were  hunting  for  the  whisky. 
The  witness  Jim  Gatlin  found  it  and  drank 
some,  and  handed  it  to  his  brother  or  de- 
fendant— he  did  not  recollect  which.  He 
further  testified  as  follows:  "No  one  told 
me  not  to  drink  the  whisky,  nor  did  they 
In  any  manner  try  to  stop  me ;  they  did  not 
have  time;  I  was  too  quick  for  them.  The 
defendant  did  not  give  his  permission  for 
me  to  drink  it;  he  never  had  any  conver- 
sation with  me  about  any  whisky;  all  be 
said  about  whisky  was  to  my  brother,  who 
Is  a  grown  man  26  years  old;  he  was  not 
talking  to  me  about  it ;  he  never  had  any  con- 
versation with  me,  nor  asked  me  to  go  with 
them.  I  got  in  the  buggy  and  followed 
them.  The  remarks  about  the  whisky  were 
to  my  brother,  and  not  to  me.  I  was  stand- 
ing off  and  heard  what  was  said  about  the 
whisky.  My  purpose  in  following  them  was 
to  see  if  I  could  not  manage  some  way  to 
work  them  out  of  a  drink.  I  am  19  years 
old,  6  feet  high,  and  weigh  about  160 
pounds.  I  am  taller  than  my  brother  Os- 
car, and  I  am  larger  than  a  whole  lot  of 
men.  I  don't  know  whether  I  am  larger 
than  the  average  man  or  not." 

The  following  excerpt  from  the  statement 
of  facts  Is  made:  "It  is  here  agreed  that 
Oscar  Gatlin's  testimony  was  substantially 
the  same  as  that  of  the  witness  Jim  Gat- 
lin." This  is  the  entire  testimony  in  the 
record.  This  evidence  is  not  sufficient  to 
support  the  conviction.  These  witnesses,  of 
course,  were  introduced  by  the  state,  and 
the  evidence  excludes  the  Idea  that  the  ap- 
pellant gave  the  boy  any  whisky. 

The  judgmoit  is  reversed,  and  the  cause  is 
remanded. 
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HILIilARD  ▼.  STATE. 

<Court  of  Criminal  Appeals  of  Texas.    Not.  16, 

Mil.) 
Obiminal  Law  (§  1097*)— Review— Failubb 

TO  File  Statement  op  Facts. 

On  review  of  a  conviction,  the  court  can 
determine  neither  the  question  as  to  whether 
the  verdict  is  contrary  to  law  and  the  evidence, 
nor  whether  there  is  a  variance  between  the  in- 
dictment and  the  evidence,  where  there  is  no 
statement  of  facts  .in  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2862,  2864,  2926-2947 ;  Dec 
Dig.  §  1097.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; George  Calhoun, 'Judge. 

Win  HUUani  was  convicted  of  burglary, 
And  appeals.    AfDrmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary;  his  punishment  being  as- 
sessed at  five  years'  confinement  in  the  peni- 
tentiary. 

Appellant  sets  forth  in  his  motion  for  new 
trial  several  reasons  why  the  judgment 
should  be  reversed.  The  first  is  that  the  ver- 
dict of  the  Jury  la  contrary  to  the  law  and 
the  evidence;  second,  that  there  is  a  ma- 
terial variance  between  the  allegations  in  the 
indictment  and  the  evidence  adduced  upon 
the  trial,  in  this:  That  said  indictment 
charges  the  burglary  to  have  been  committed 
by  entering  a  house,  and  does  not  allege  the 
house  to  be  a  private  residence,  whereas,  the 
testimony  developed  the  fact  and  was  posi- 
tive that  said  house  was  a  private  residence, 
hence  the  proof  was  of  a  separate  and  dis- 
tinct offense  than  that  alleged.  Both  grounds 
would  be  serious,  if  true ;  but  we  are  unable 
to  decide  the  matter,  because  the  record  does 
not  contain  a  statement  of  facts. 

Finding  no  reversible  error  in  the  record 
as  presented,  the  judgment  is  affirmed. 


McCLENNAN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  8> 

1911.    Rehearing  Denied  Dec.  6,  1911.) 
HouiciDE  (5  253*)— Mdbdeb— Evidence. 

Evidence  held  to  sustain  a  conviction   of 
murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {f  S23-532;  Dec.  Dig.  §  2S3.*] 

Appeal  from  District  Court,  Washington 
County;  Ed.  R.  Sinks,  Judge. 

Charlie  McClennan  was  convicted  of  mnr- 
der,  and  he  appeals.    Affirmed. 

Warren  W.  Moore,  for  appellant  0.  E. 
Lane,  Asst  Atty.  Gen.,  tor  the  State. 

HARPER,  J.  Appellant  was  indicted  by 
the  grand  Jury  of  Washington  county,  charg- 
ed with   murder,  and  when  tried  was  ad- 


Judged  guilty  of  murder  in  the  flrat  degree, 
and  his  punishment  assessed  at  death. 

The  motion  for  a  new  trial  contains  but 
two  grounds:  (1)  "That  said  verdict  is  con- 
trary to  the  law  and  the  evidence;  (2)  that 
the  evidence  in  said  cause  failed  to  establish 
beyond  a  reasonable  doabt  that  defendant 
was  guilty  as  charged  in  the  indictment" 
These  grounds  are  rather  geiveraL  However, 
as  the  death  penalty  was  assessed,  we  have 
read  the  statement  of  facts  with  painstaking 
care,  and  have  come  to  the  conclusion  that 
the  judgment  should  be  affirmed. 

A  statement  of  defendant  was  introduced  in 
evidence,  in  which  defendant  stated :  "I,  Char- 
lie McClennan,  on  the  evening  that  Mr.  Her- 
bert Hughes  was  killed,  came  from  my  moth- 
er's house  about  dark,  and  came  by  Sealous 
Hall's  house,  and  there  found  Kundjo  WUl- 
boum,  my  brother,  Jotumie  McClennan,  and 
Bob  Walker  out  near  the  well,  and  heard 
Kundjo  Willboum  say  that  Mr.  Herbert  Hugh- 
es would  be  by  there  directly  and,  'We  will 
layfor  him  and  get  him,'  and  Kundjo  Will- 
boum asked  Sealous  Hall  to  let  him  ride  his 
horse  down  the  road,  and  Sealous  Hall  said, 
'all  right,'  and  Kundjo  told  Johnnie  and  Bob 
that  he  would  go  and  see  if  Mr.  Herbert  was 
coming;  and  I  and  Richard  Berkley  started 
home,  and  got  as  far  as  Bob  Smith's  old  store, 
and  then  I  beard  some  shooting,  and  stopped, 
and  then  I  heard  some  people  hollering 
down  towards  Sealous  Hall's  house,  and  I 
and  Richard  went  back  down  there,  and 
when  I  got  there  I  found  nearly  all  the 
people  in  the  quarter  there,  and  among  them 
were  Kundjo  and  Bob,  and  I  talked  to 
Kundjo.  He  told  me  that  he  [Kundjo]  shot 
two  or  three  times  at  the  man  In  the  buggy, 
and  he  thought  that  it  was  Chip  Routt" 

The  evidence  of  all  the  witnesses  show 
that  Knndjo  Willboum  and  Bob  Walker 
were  not  present  at  the  scene  of  the  killing, 
but  that  those  present  were  defendant,  his 
brother,  Johnnie  McClennan,  Kid  Birkley, 
Fred  Daniels,  and  Cal  Daniels.  The  undis- 
puted testimony  further  shows  that  the  only 
man  In  possession  of  a  shotgun  on  that  oc- 
casion was  defendant  and  also  shows  that 
deceased  was  killed  with  a  shotgun.  It  the 
witness  Walker  is  to  be  given  credence,  de- 
fendant's brother,  on  Saturday  before  the 
killing  on  Monday  night  had  said  he  and 
deceased  had  had  a  falling  out  and  if  be 
ever  ran  onto  him  he  was  going  to  get  even 
with  him.  Immediately  after  the  killing, 
the  father  of  deceased  said,  "I  told  my  boys 
not  to  come  out  here  with  their  guns." 
From  the  way  the  witnesses  for  i>oth  the 
state  and  defendant  detail  the  difficulty,  it 
must  have  been  a  premeditated  killing,  and 
defendant  himself  would  have  the  parties 
waylaying  deceased,  saying  that  Willboum. 
said,  "We  wiU  wait  for  him,  and  get  him," 
thus  making  the  killing  a  cold-blooded  assas- 
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sinatloii,  only  he  would  have  another  person 
committing  the  murder,  while,  aa  hereinbe- 
fore atated,  Kundjo  Willboum  waa  not  pres- 
ent, and  defendant  himself  was  present,  and 
the  only  person  in  possesalon  of  a  shotgun. 
Judgment  afiOlrmed. 


BALIiENGBE  v.  STATE. 

{Court  of  Criminal  Appeals  of  Texas.    Not.  22, 
1911.) 

L  CriUINAL    IiAW    ({    361*)— CiOMPETKNCT    OF 

Evidence. 

Where  the  state  introduces  evidence  Indi- 
cating the  flight  of  the  defendant  as  a  crimina- 
tive aicnmstance,  a  witness  for  the  defendant 
may  testify  that  defendant  explained  to  him 
tliat  he  was  not  avoiding  arrest,  but  was  mere- 
ly remaining  out  of  town  for  a  few  days  on 
advice  of  attorney,  in  order  for  certain  facts 
to  develop. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  802-803 ;  Dec.  Dig.  {  361.*] 

2.  CmaNAi.  Law  (i  462*)— Evidence— Opin- 
ion—Comfabison  OF  Tbackb. 

In  a  prosecution  for  theft  of  cotton,  a  per- 
K>n  who  observed  and  measured  tracks  leading 
from  the  wagon  in  which  the  stolen  cotton  was 
found,  and  who  observed  tracks  made  by  the 
defendant  while  such  person  was  on  his  horse, 
and  defendant  was  walking  in  front  of  him 
after  his  arrest  a  week  after  the  first  observa- 
tion, cannot  testify  that  In  his  opinion  the 
tracks  were  similar,  where  there  is  no  showing 
of  any  peculiarity  in  the  tracks  ma^e,  or  that 
the  witness  measured  the  last  tracks  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.   Dig.  SI  1063-1056;    Dec.  Dig.  § 

Appeal  from  District  Court,  Nacogdoches 
Cotmty;   James  I.  Perkins,  Judge. 

John  Mack  Ballenger  was  convicted  of 
theft,  and  appeals.    Reversed  and  remanded. 

King  &  King,  for  appellant  G.  X!.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  appellant  was  con- 
victed of  the  theft  of  a  bale  of  cotton;  the 
value  alleged  being  above  $50.  The  Jury  gave 
the  appellant  the  benefit  of  a  felony  convic- 
tion. 

1.  The  Indictment  Is  attacked.  Under  the 
authority  of  Price  v.  State,  55  Tex.  Cr.  R. 
157,  115  S.  W.  586,  the  indictment  seems 
to  snffieienfly  charge  the  offense. 

LI]  2.  The  state,  among  other  things.  In- 
troduced evidence  Indicating  the  flight  of 
appellant  as  a  criminative  circumstance.  It 
was  shown  In  the  evidence  that  the  appellant 
did  not  report  back  to  his  place  of  work, 
which  was  the  place  where  the  cotton  was 
stolen,  the  morning  after  it  was  taken  at 
night.  The  sheriff  made  considererable 
search  in  seeking  to  arrest  him,  but  be  bad 
avoided  the  officers.  The  contention  of  the 
state  was  that  this  flight  or  concealment  or 
avoidance  of  arrest  was  indicative  of  guilt 
To  meet  this,  appellant  offered  to  prove  by 
the  witnesB  Jones,  on  cross-examination,  that 


appellant  had  explained  to  him  that  he  was 
not  avoiding  arrest;  also  that  his  father 
had  seen  and  consulted  with  a  lawyer,  and 
that  he  had  been  advised  to  remain  out  of 
town  for  a  few  days  until  the  facts  had  been 
develoi)ed,  and  Garcia's  connection  with  the 
taking  of  the  cotton  established.  To  make 
this  a  little  clearer,  it  may  be  stated  that 
appellant  and  Garcia  were  both  working  for 
the  compress  company;  Garcia  being  in 
charge  at  night  and  appellant  working  In 
the  daytime.  Appellant's  theory  of  the  case 
was  that  Garcia  was  responsible  for  the 
theft  of  the  cotton,  and  not  himself,  and 
when  It  was  discovered  the  cotton  had  been 
stolen,  and  it  became  talked  about  that  ap- 
pellant was  connected  with  it  he  went  to  a 
relative's  out  of  town  two  or  three  miles, 
and  was  In  and  out  of  town  during  the  time, 
and  hiding  around,  but  was  finally  arrested. 
The  evidence  In  regard  to  the  manner  of  his 
arrest  Indicated  that  after  It  was  determined 
that  his  presence  was  desired,  and  the  sher- 
iff having  failed  to  find  him,  his  father  had 
agreed  that  he  would  bring  him  in,  and  that 
at  the  time  of  his  arrest  he  was  en  route  for 
the  purpose  of  seeing  the  officer  for  the  pur- 
pose of  surrendering.  The  court  sustained 
the  state's  objection  to  the  offered  explana- 
tion as  to  appellant's  absence  from  home  and 
his  avoidance  of  arrest  We  deem  it  unneces- 
sary to  state  the  reasons  and  all  the  matters 
set  up  in  the  bill  of  exceptions.  It  is  ample 
to  bring  In  review  the  question  before  this 
court  We  have  always  understood  It  to  be  a 
fundamental  role  of  evidence  of  right  prac- 
tice and  law  that  where  one  of  the  contend- 
ing parties  to  litigation  introduces  a  fact 
thought  to  be  damaging  to  the  other  side  that 
the  side  against  whom  It  was  directed  had 
the  right  to  meet  that  evidence  by  the  best 
obtainable  combatting  facts.  This  question 
has  been  the  subject  of  qnite  a  number  of 
opinions,  and  about  'which  much  has  been 
written,  and  it  is  as  well  elementary.  The 
rule  contended  for  by  appellant  has  been  set- 
tled by  this  court  In  a  number  of  cases.  See 
Brady  v.  State,  86  S.  W.  521;  Lewallen  v. 
State,  33  Tex.  Cr.  R.  412,  26  S.  W.  832;  Ar- 
nold V.  State,  9  Tex.  App.  439. 

In  the  Lewallen  Case,  supra,  the  state  prov- 
ed flight  on  the  part  of  appellant  as  a  circiun- 
stance  adverse  to  him.  To  explain  this,  be 
offered  to  prove  by  his  father  that  shortly 
after  the  alleged  commission  of  the  Offense, 
and  before  the  flight  of  defendant,  he  inform- 
ed defendant  that  a  mob  was  being  formed 
to  hang  him,  and  this  Is  the  reason  witness 
advised  him  to  flee.  The  witness  further 
stated  to  him  that  if  he  desired  to  save  him- 
self from  the  mob  he  had  better  flee;  that 
witness  had  seen  Alec^  Tucker  and  John  Cox 
on  the  night  of  the  difficulty,  and  after  it 
had  occurred,  and  before  defendant  had  left 
the  county,  and  they  both  told  blm  a  mob 
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wa?"beliig  organized,  and  If  defendant  was 
caught  he  would  be  hung;  and  that  both  ad- 
vised him  to  flee.  This  evidence,  on  objec- 
tion of  the  state,  was  rejected.  The  court 
holds  this  was  error.  The  court  In  that  case 
signed  the  bill  of  exceptions  with  the  quali- 
fication that:  "Before  the  evidence  was  offer- 
ed, defendant  bad  testified,  and  the  court 
held  that  it  was  competent  for  the  defendant 
to  state  his  motive  In  evading  arrest.  Coun- 
sel declined  to  make  his  proof  by  defendant 
why  he  evaded  arrest."  The  court  in  the 
opinion  says:  "It  was  not  Incumbent  on  ap- 
pellant to  make  this  proof  by  any  particular 
witness.  He  could  prove  It  by  any  witness 
who  knew  the  facts,  whether  it  was  himself, 
his  father,  or  another.  That  he  did  not  tes- 
tify in  this  regard  did  not  constitute  a  valid 
reason  for  rejecting  the  evidence  when  offer- 
ed through  another  witness.".  The  evidence 
was  held  admissible.  See  Arnold  v.  State,  9 
Tex.  App.  435.  The  court  further  says :  "It 
is' always  permissible  for  the  accused  to  re- 
but any  criminative  fact  sought  to  be  proved 
against  him,  and  the  court  la  not  authorized 
to  reject  the  evidence  of  one  witness,  because 
another  witness  did  not  testify  to  the  same 
fact  or  state  of  facts."  See,  also,  cases  ad- 
judicating this  question  (Bradbum  v.  United 
States,  8  Ind.  T.  604,  64  S.  W.  652;  State  v. 
Baker,  110  Mo.  7,  10  S.  W.  222,  33  Am.  St 
Rep.  414;  State  v.  Desmond,  109  Iowa,  72,  at 
page  79,  80  N.  W.  214)  for  discussion  of  the 
question. 

In  State  v.  Desmond,  the  wife  of  the  sheriff 
of  the  county  testified  that  on  a  certain  after- 
noon, while  defendant  was  tn  jail,  and  his 
wife  was  visiting  him,  she  heard  a  noise  in  the 
jail,  and  thought  he  was  trying  to  get  out; 
that  she  told  defendant's  wife  it  was  time  to 
go,  and  opened  the  door  for  her  to  pass  out, 
"bat  he  was  following  right  close  after  her. 
He  was  kind  of  pushing  against  me.  He  ran 
to  the  window,  and  went  to  work  again,  and  I 
ran  outside  when  he  was  working,  and  said 
to  liim,  'If  you  try  to  come  out  there,  I  will 
kill  you.'  This  was  after  dark — 8  or  9 
o'clock  in  the  evening.  I  saw  afterwards  the 
brick  Iiad  been  knocked  out  from  the  inside, 
four  brick  wide  and  four  brick  high."  Testi- 
ipony  to  the  effect  that  the  defendant  ad- 
mitted that  he  sought  to  escape  from  jail  was 
introduced.  The  defendant  in  that  case  show- 
ed by  his  wife  that  after  a  former  trial  she 
bad  often  visited  him  in  jail,  and  was  there 
the  evening  he  attempted  to  escape;  that  a 
few  days  preceding  the  attempt  slie  bad  a 
conversation  with  him,  in  which  slie  exhibit- 
ed to  him  certain  newspaper  clippings.  She 
was  then  asked,  "What  papers  were  they?" 
Objection  was  made,  and  the  defendant  stat- 
ed that  he  expected  to  prove  by  the  witness 
tliat  in  conversation  with  her  in  the  jail, 
within  two  or  three  days  preceding  the  at- 
tempted escape,  she  showed  him  certain  in- 
flammatory newspaper  articles;  that  a  pris- 
oner named  Critchfield  was  present,  and  that 
what  the  attitude  of  the  sbeiifl  would  b« 


towards  the  doctor  (defendant)  as  to  protec-t- 
Ing  blm  from  mob  violence  was  discussed: 
that  Critchfield  stated  to  the  doctor,  in  re- 
sponse to  an  Inquiry  from  him,  that  he  did 
not  believe  that  the  sheriff  would  make  any 
effort  to  protect  him;  and  that  the  sheriff 
would  certainly  take  no  chances  of  Injury  to 
himself,  but  that  the  doctor  would  be  deliv- 
ered to  the  mob.  After  that  statement  was 
made,  Mrs.  Desmond  was  asked  whether 
Critchfield  stated  to  the  doctor  that,  if  a  mob 
should  come,  the  sheriff  would  not  protect 
him,  but  would  surrender  the  keys  of  the 
jail  and  permit  the  mob  to  take  him  out; 
but  an  objection  to  this  question  was  sustain- 
ed. She  was  then  asked  to  state  whether,  iu 
the  same  conversation,  she  did  not  say  to 
the  doctor  that,  from  the  statements  in  the 
newspapers,  she  feared  a  mob  would  be  form- 
ed, and  come  to  take  him  out  of  jail.  An  ol>- 
jectlon  to  that  question  was  also  sustained. 
The  state  contended  that  the  excluded  evi- 
dence was  Incompetent;  that  it  was  drawn 
out  indirectly  and  Inadvertently,  and  it  was 
not  relied  upon  by  the  state  to  show  guilt. 
The  opinion  further  states:  "The  abstract 
submitted  to  us  does  not  sustain  the  claim 
thus  made.  On  the  contrary,  evidence  of  the 
attempted  escape  appears  to  have  been  given 
with  deliberation,  as  tending  to  show  guilt. 
Since  that  was  true,  it  was  the  right  of  the 
defendant  to  show,  if  he  could,  that  he  did 
not  try  to  escape  because  he  feared  convic- 
tion on  a  fair  trial,  but  for  the  reason  that 
mob  violence  was  threatened,  and  that  be 
feared  that  he  would  not  be  protected  from  it 
U  he  remained  in  the  jaiL"  This  was  held 
error,  and  the  judgment  was  reversed,  and 
in  support  of  their  ruling  the  court  cited 
State  V.  Baker,  110  Mo.  7,  19  S.  W.  222.  .1:$ 
Am.  St  Rep.  414;  Lewallen  v.  State,  33  Tex. 
Gr.  R.  412;  same  case  being  reported  iu 
26  S.  W.  832. 

Without  quoting  the  matters  Incident  to 
the  question  in  the  Brady  Case,  supra,  we 
make  this  quotation  from  that  opinion.  It 
was  in  relation  to  testimony  excluded,  ex- 
planatory of  filght  and  change  of  name.  The 
court  said :  "We  are  of  opinion  this  evidence 
was  admissible  under  the  circumstances  stat- 
ed. The  state  had  proved  against  appellant, 
and  relied  upon,  his  going  under  an  assumed 
name,  as  a  circumstance  against  him,  in 
connection  with  his  flight  and  other  matters 
Incident  Wherever  one  party  relies  upon 
a  fact,  the  opposite  party  has  a  right  to  re- 
but that  fact  or  circumstance.  So,  in  this 
case,  the  state  having  relied  upon  appellant's 
flight  to  Jackson,  and  his  going  under  an  as- 
sumed name,  and  carrying  on  his  business 
In  tliat  way,  appellant  was  certainly  entitleU 
to  negative  any  inference  suggested  by  thla 
testimony.  If  it  was  not  a  fact  against  ap- 
pellant, the  state  used  It  as  an  adverse  fact. 
See  Russell  v.  State,  11  Tex.  App.  292;  Ar- 
nold ▼.  SUte,  9  T^x.  App.  439;  Bouldin  t. 
State,  8  Tex.  App.  335;  [Walters  v.  State,  17 
Tex.  App.  229]  50  Am.  Rep.  128;  Lewallen  v. 
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State.  33  Tex.  Cr.  R.  412,  26  S.  W.  832 ;  Har- 
Tey  T.  Stote  [35  Tex.  Cr.  R.  545]  34  S.  W.  623; 
WUls,  Cire.  Ev.  159."  Many  other  cases  might 
te  cited  directly  to  potot,  but  these  would 
seem  to  be  soffident. 

(2]  3.  Appellant  objected  to  the  Introdnc- 
tion  of  the  comparison  of  tracks  in  the  man- 
ner observed  In  the  Introduction.  The  state 
proved  by  Spradley  that  he  followed  the 
tracks  leading  from  the  wagon  where  Der- 
rick had  recovered  the  cotton,  and  measured 
tbem.  On  the  followtog  Tuesday,  Just  a 
neek  after  the  time  he  observed  the  tracks 
leading  from  the  wagon,  he  arrested  appel- 
lant, and  while  ridtog  along  the  road,  appel- 
lant walUng  in  front  of  him,  he  observed 
the  tnu^s  made  by  appellant;  that  in  his 
opinion  they  were  the  same  as  the  tracks 
made  which  he  had  followed,  leading  from 
tbe  wagon  where  the  cotton  was  recovered. 
It  tras  shown  that  tbe  witness  had  measured 
the  tracks  leadtog  from  the  wagon  from 
which  tbe  stolen  cotton  was  found,  but  what 
the  dimensions  of  these  tracks  were  Is  not 
^tated;  but  It  Is  stated  that  the  witness  did 
not  measure  the  'tracks  made  by  appellant 
as  he  walked  in  front  of  him  while  under 
arrest,  but  from  riding  along  behind  him  be 
thought  that  the  tracks  be  had  measured, 
leading  from  tbe  wagon,  and  the  tracks  made 
by  appellant  were  similar.  It  Is  unnecessary 
to  state  the  various  grounds  of  tbe  objection, 
or  the  ntunber,  as  the  question  Is  fully  and 
fairly  presented.  We  are  of  opinion  that  the 
admission  of  this  testimony,  as  indicated  by 
the  bill,  was  erroneous.  In  the  Taukersley 
Case.  51  Tex.  Cr.  R.  at  page  173,  101  S.  W. 
at  page  237,  it  was  said :  Before  a  witness 
«n  testify  or  give  his  optolon  as  to  similarity 
of  tracks  found  upon  the  ground  and  tracks 
zdde  by  appellant,  there  must  be  some  meas- 
Tuement  takeQ  of  the  tracks,  or  some  fitting 
hito  the  tracks  foimd  upon  the  grounds  by 
tbe  shoe  of  appellant,  or  there  must  be  some 
peculiarity  in  the  tracks  found  upon  the 
inroond  correspondtog  with  shoes  known  to 
tielong  to  appellant,  or  with  tbe  tracks  known 
or  admitted  to  have  been  made  by  him."  The 
witness  saw  the  two  tracks  at  different  plac- 
es about  a  week  apart  His  comparison,  of 
(tiDise,  as  shown  by  his  testimony,  was  from 
Lis  recollection  of  the  former  tracks.  He 
uide  no  comparison  of  the  measurement 
tchlch  be  had  taken  of  the  former  track  to 
the  trade  made  by  appellant,  and  only  ob- 
served it  as  he  was  on  his  horse,  as  be  was 
following  appellant  It  was  not  even  shown 
that  there  was  any  peculiarity  about  either 
of  the  tracks,  and  the  testimony  of  the  wit- 
i>ess  ratber  indicates  that  there  was  no  pe- 
cnliarlty  atwnt  them,  and  that  bis  whole 
opinion  In  r^iard  to  tbe  matter  was  simply 
I'ated  upon  bis  recollections  of  tbe  tracks 
be  had  seen  a  week  before  he  had  seen  the 
tnuto  made  by  appellant    We  think  imder 


these  circumstances  this  testimony  should  not 
hare  been  admitted.  This  may  have  been  a 
serious  drcnmstance,  in  view  of  the  fact  that 
tbe  state  relied  upon  circumstantial  evidence, 
and  the  identlQcation  of  the  defendant  was 
very  meager  and  uncertato,  as  sought  to  be 
shown  by  the  witness,  who  saw  the  man  who 
ran  away  from  the  wagon. 

4.  With  reference  to  the  matter  of  newly 
discovered  testimony,  it  is  sufficient  to  say  it 
Is  unnecessary  to  discuss  that  pbase  of  tbe 
case.  Upon  another  trial  it  will  not  be  new- 
ly discovered  evidence. 

For  tbe  reasons  indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded. 


DAVIS  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1911.    Rehearing  Denied  Dec.  6,  1911.) 

1.  Homicide  (|  202*)— Assault  with  Intent 
—Instbuction 8— Issues  ano  Thbobies  oir 
Case. 

In  a  prosecution  for  assault  with  intent  to 
murder,  defendant  claimed  that  tbe  shooting 
was  accidental ;  that  he  did  not  shoot  in  self- 
defense  ;  that  he  palled  the  pistol  out  of  his 
pocket  with  the  intention  of  defending  himself 
if  it  became  necessary ;  that  tbe  person  assault- 
ed and  two  of  the  state's  witnesses  all  got  up 
at  the  same  time  from  a  ciap  game,  one  of 
them  drawing  his  knife,  and  another  with  his 
hand  under  his  coat  in  such  a  way  as  to  lead 
defendant  to  believe  that  he  had  some  weapon; 
that  he  thought  that  all  three  were  about  to,  or 
were  in  the  act  of,  assaolting  him ;  and  that  he 
did  not  shoot  at  or  intend  to  shoot  or  kill  the 
person  assaulted.  Held  that,  on  proper  re- 
quests, defendant  was  entitled  to  distinct  and 
aflirmative  presentation  of  snch  issues. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  §§  597-003 ;    Dec.  Dig.  §  292.*] 

2.  Criminal  Law  (§  772*)  —  Instkuctions — 
Issues  and  Tueobt  of  Case. 

Defendant  in  a  criminal  prosecution  is  en- 
titled on  request  to  a  distinct  and  affirmative, 
and  not  merely  an  implied  or  negative,  presenta- 
tion of  tbe  issues  which  arise  upon  his  evidence. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1812-1817;  Dec  Dig.  i 
772.»] 

3.  Cbiuinal  Law  (|  824*)  —  Instbuctions — 
Requests. 

Under  Code  Cr.  Proc.  1895,  art.  723,  as 
amended  by  Acts  25th  Leg.  c.  21,  providing  that 
judgments  shall  not  be  reversed  on  appeal  un- 
less for  prejudicial  error  which  was  excepted  to 
Dt  the  time  of  the  trial,  or  on  motion  for  new 
trial,  failure  of  the  court  to  present  issues  pre- 
sented by  defendant's  evidence  is  not  reversible 
error,  in  absence  of  a  request  for  spedal  charges. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1996-2004;  Dec.  Dig.  | 
824  ;•  Hondcide,  Cent,  Dig.  §§  615,  651.] 

4.  Cbihinal  Law  (J  830*)  —  Instbuctions — 
Requests. 

That  defendant's  requests  for  special  charg- 
es on  the  issues  presented  by  his  evidence  are 
not  in  every  particular  correct  does  not  author- 
ize the  court  to  refuse  Instructions  on  such  is- 
sues. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i|  2012,  2017;  Dec.  Dig.  { 
830.*] 
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5.  HoKiciDS  (5  800*)— AsBAuxT  WITH  Intent 
TO  Kill— iNSTBUcnoNS— Self- Defense. 

In  a  prosecution  for  assault  with  intent  to 
kill,  the^e  was  evidence  by  the  state  tending  to 
show  that  defendant  shot  directly  at  one  of  the 
state's  witnesses  with  his  pistol  under  such  cir- 
cumstances as  to  clearly  show  that  he  did  bo 
with  intent  to  kill,  and  evidence  by  the  defend- 
ant tending  to  show  that  the  shot  was  acci- 
dental, and  that  he  did  not  intend  to  shoot  or 
kill  the  witness,  and  that  he  did  not  shoot  in 
self-defense,  and  tending  to  show  an  assault  up- 
on the  defendant  by  the  witnesses,  and  bis  be- 
lief that  they  intended  to  assault  him.  Held, 
that  no  charge  on  self-defense  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  »  614-632;    Dec.  Dig.  |  300.*] 

6.  HouioiDE  (I  169*)— A.8BATTLT  WITH  Intent 
TO'  Kill  —  Admissibilitt  of  Evidence  — 
Thbeats. 

In  a  prosecution  for  assault  with  intent  to 
kill,  occurring  immediately  after  a  crap  game, 
evidence  showing  what  was  meant  in  crap 
games  by  the  expression,  "I  won't  leave  here 
until  I  get  my  man,"  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  341-yoiJ ;    Dec  Dig.  §  IbU.'J 

7.  Homicide  ({  310*)— Assault  with  Intent 
TO  Kill— iNSTBUCTioNS  —  Aggbatated  As- 
sault. 

The  evidence  of  the  state  in  a  prosecution 
for  an  assault  with  intent  to  kill  tended  to 
show  a  dispute  between  the  parties  growing  out 
of  a  game  of  craps ;  that  defendant  shot  direct- 
1:^  at  one  of  the  state's  witnesses  under  such 
circumstances  as  to  show  that  he  did  so  with 
intent  to  kill,  and  that  of  the  defendant  that 
the  shot  was  accidental,  and  that  he  did  not 
shoot  at  or  intend  to  shoot  or  kill  the  witness, 
nor  shoot  in  self-defense,  and  that  he  used  his 
pistol  with  the  intention  of  defending  himself  if 
It  became  necessary,  as  he  believed  that  the 
witnesses  intended  to  assault  him.  Held,  that 
an  instruction  upon  aggravated  assault  was  nec- 
essary. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  657-661 ;   Dec.  Dig.  §  310.*] 

Appeal  from  District  Court,  Wood  County; 
R.  W.  Simpson,  Judge. 

Will  Dayls  was  convicted  of  an  assault 
wltb  Intent  to  murder,  and  be  appeals.  Re- 
Tersed  and  remanded. 

M.  D.  Carlock,  for  appellant.  C.  EL  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

PRENDEROAST,  J.  The  appellant  was 
Indicted  for  an  assault  with  Intent  to  mnrder, 
convicted,  and  given  the  lowest  penalty. 

The  difficulty  out  of  wblcb  this  case  grew 
was  over  a  game  of  craps.  The  appellant  and 
Tab,  wbom  appellant  was  charged  with  as- 
saulting to  kill,  were  engaged  in  the  game. 
A  dispute  thereabouts  arose  between  them. 
The  testimony  of  the  state,  in  effect,  shows 
that  appellant  shot  directly  at  Tab  wltb  bia 
pistol  nnder  such  circumstances  as  to  dear- 
ly show  that  be  did  so  with  the  Intent  to 
kill  Tab,  and  submitted,  In  effect,  this  theory 
of  the  case  to  the  jury. 

Among  other  defenses  by  the  appellant  was 
that  the  shot  from  bis  pistol  was  an  acciden- 
tal shot,  and  that  be  did  not  shoot  in  self- 
defense.  Another  defense  was  that  he  pulled 
the  pistol  out  of  bis  pocket  with  the  intention 


of  defending  himself  if  it  became  necessary, 
he  testifying,  in  effect,  that  he  believed  tbat 
Tab  and  two  other  of  tbe  state's  witnesses  all 
got  up  at  tbe  same  time,  one  of  them  draw- 
ing bis  knife  out  of  the  grotmd  where  it  bad 
been  sticking  in  front  of  him,  and  another 
wltb  his  coat  on  his  arm  and  his  hand  nnder 
bis  coat,  where  be  thought  that  witness  bad 
some  weapon,  and  that  he  thought  all  three 
of  these  parties  tvere  about  or  were  in  tbe  act 
of  assaulting  bim,  and  tbat  be  did  not  shoot 
at  or  intend  to  shoot  or  kill  Tab. 

[1]  Without  taking  up  each  of  tbe  several 
charges  requested  by  appellant  to  cover  these 
various  phases  of  tbe  appellant's  defense, 
they  sufficiently  called  tbe  attention  of  th& 
court  to  tbe  several  questions  so  as  to  re- 
quire the  court  to  give  afflrmatlvely  bis  de- 
fenses to  the  jury.  Tbe  court.  In  its  charge, 
sufficiently  presented  tbe  question  of  the  ac- 
cidental shooting.  He  also  presented  In  the 
main  charge  properly  the  question  requiring 
tbe  jury  to  believe  that  the  appellant  must 
have  shot  at  Tab  with  the  specific  Intent  to 
kill  him,  hut  did  not  present  even  this  issue 
In  an  affirmative  way  as  the  appellant's  de- 
fense. The  appellant  by  one  or  more  of  his 
charges  asked  this  affirmatively  In  his  behalf, 
which  tbe  court  refused.  The  court  did  not 
specifically  submit  tbe  other  question  as  to 
the  claimed  assault  upon  the  appellant  by 
Tab  and  tbe  other  two  state's  witnesses, 
and  bis  belief  tbat  tbey  intended  to  assault 
him,  either  in  an  affirmative  way  as  to  ap- 
pellant's defenses  or  otherwise,  directly  by 
tbe  charge.  As  these  matters  were  presented 
to  tbe  court  by  requested  charges  from  the 
appellant  and  tbe  court  refused  them.  It  is 
our  opinion  tbat  this  constlttated  reversible 
error. 

[2]  There  is  an  unbroken  line  of  decisions 
of  this  court  which  bold,  in  efCect,  that  a  de- 
fendant is  entitled  to  a  distinct  and  affirm- 
ative, and  not  merely  an  implied  or  negative, 
presentation  of  the  issues  which  arise  upon 
bis  evidence,  in  order  to  prevent  the  jury 
from  Ignoring  his  defenses  and  to  conduct 
them  to  a  proper  verdict  if  they  find  his  evi- 
dence to  be  true  where  such  Issues  are  spe- 
cifically requested  by  special  charges  of  the 
appellant  on  the  trial. 

[3]  Tbe  earlier  cases.  In  effect,  bold  tbat 
this  would  be  reversible  error,  even  though 
special  charges  were  not  requested.  In  our 
opinion  this  would  not  be  the  case  unless  spe- 
cial charges  were  requested  under  the  proper 
construction  of  article  723  of  the  Code  of 
Criminal  Procedure  1896,  enacted  in  1887 
(Laws  1897,  c.  21). 

[4]  We  would  not  be  understood  as  hold- 
ing that  each  of  the  special  charges  requested 
by  appellant  on  these  subjects,  as  they  were 
drawn  by  bim,  are  In  every  particular  cor- 
rect, but  they  do  present  tbe  questions  in 
such  a  way  as  to  require  the  court  to  ei- 
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ther  glre  tbe  charges  asked  or  In  substance 
cover  the  points  In  the  main  charge. 

[S]  As  the  evidence  In  the  record  shows,  no 
charge  on  self-defense  was  called  for. 

[I]  The  testimony  by  several  of  the  state's 
witnesses,  showing  what  was  meant  In  crap 
games  by  the  expression,  "I  won't  leave  here 
nntU  I  get  my  man,"  was  properly  admitted, 
especially  as  the  appellant  himself  testified 
that  snch  expression  may  have  been  nsed  In 
such  games  before,  but  even  we  believe  It  Is 
admissible  If  be  had  denied  that  the  expres- 
sion had  ever  been  nsed  before.  The  state 
would  not  be  concluded  by  his  testimony  on 
that  point,  and  If,  as  testliled  to  by  the  state's 
witnesses.  In  substance,  that  was  a  common 
expression  nsed  In  snch  games  and  meant 
what  they  testified  it  meant,  it  would  be  ad- 
missible for  the  jury's  consideration. 

[7]  It  would  also  be  best,  if  the  conrt  sub- 
mits aggravated  assault,  which  seems  to  have 
been  necessary  to  be  submitted  under  the 
record  as  made  before  us,  to  more  fully  de- 
fine an  aggravated  assault  substantially  as 
requested  by  appellant  in  his  special  charge. 
We  think  the  evidence  in  this  case,  as  the 
record  shows  it,  would  not  require  the  court 
to  gnbmit  whether  or  not  Luther  Darden  and 
Richard  Williams  were  accomplices. 

We  deem  It  unnecessary  to  discuss  or  de- 
cide any  of  the  other  questions  raised  by  ap- 
pellant. 

For  the  errors  pointed  out,  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 


WALLACE  V.  STATB. 

(Court  of  Oiminal  Appeals  of  Texas.    Nov.  16, 
1911.) 

1.  CBuanAi.  Law    ((  507*) — Uorbobobatior 
or  AccouPUCE.  » 

In  a  prosecution  for  adultery  by  means  of 
babitnal  carnal  inteicourBe  without  living  to- 
gether, the  testimony  of  the  female  must  be  cor- 
roborated, for  she  U  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
law.  Cent  Dig.  {  1090;  Dec.  Dig.  {507;*  Adul- 
tery, Cent.  Dig.  I  33.] 

2.  ADtrLTXBT     (I    14*)— BVIDKNCB— StrFSlClEW- 
CT. 

EMdence  in  a  prosecution  for  adnlterr  by 
means  of  habitual  carnal  Intercourse  without 
liring  together  held  not  to  show  habitual  inter- 
oanise. 

[Bl  Note.— For  other  cases,  see  Adultery, 
Oat  Dig.  Si  27-33 ;    Dec.  Dig.  {  14.*] 

S.  CBmiTAi.    Law    (|   511*)— Cobboborattoic 

or  ACCOICPLICS— EVIDENCB— SUFnCIENCT. 

In  a  prosecution  for  adultery  by  means  of 
liaMtnal  carnal  intercourse  without  living  to- 
getber  corroboration  of  the  female  as  to  one 
act  of  intercoarae  will  not  warrant  a  convic- 
tion on  her  testimony. 

(Ed.  Note.— For  other  cases,  see  GrimintJ 
Uw,  Cent  Dig.  M  1127-1137;  Dec.  Dig.  f 
611.*] 

4.  ADtlLTEBT   (I  18*)— EVIDZHCK— AomsSIBII/- 

rrr. 

In  a  prosecution  for  adnltery  by  means  of 
habitual  carnal   intercourse  without  living  to- 


sether,  evidence  that  the  female  Is  a  prostitutp 
18  admissible,  bearing  on  the  issue  of  habitual 
intercourse. 

[BM.  Note. — For  other  cases,  see  Adultery, 
Cent.  Dig.  tt  28-30;    Dec.  Dig.  i  13.*] 

Appeal  from  Knox  County  Court;  J.  H. 
Milam,  Judge. 

Jack  Wallace  was  convicted  of  adultery, 
and  he  appeals.    Reversed. 

W.  N.  Coombes  and  Chapman  &  Coombes, 
for  appellant  O.  B.  Lane,  Asst  Atty.  Oen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  adultery  with  Charity  Johnson  by 
means  of  habitual  carnal  intercourse  without 
living  together. 

[1-3]  It  is  contended  that  the  evidence  is 
not  sufficient  to  support  the  conviction.  The 
evidence  is  to  the  effect  that  appellant  had 
the  first  act  of  intercourse  with  the  witness 
Charity  Johnson  about  the  1st  day  of  Jan- 
uary, and  between  that  time  and  the  10th 
of  March,  which  she  says  was  the  last  act, 
appellant  bad  Intercourse  with  her  five  or 
six  times,  no  two  of  which  were  closer  to- 
gether than  about  two  weeks,  and  others  as 
far  as  three  weeks  apart  Charity  Johnson 
lived  in  the  town  of  Knox  City  and  appel- 
lant lived  14  miles  distant,  In  Munday.  No 
witness  ever  saw  them  in  the  act  of  inter- 
course, and  there  is  no  corroboration  of  the 
paramour.  Charity  Johnson,  except  as  given 
by  the  witness  Favor,  who  seems  to  have 
been  city  marshal  of  Knox  City.  He  says 
on  the  night  of  the  10th  of  March  he  saw 
appellant  and  another  party  knock  at  the 
door  of  Charity  Johnson,  speak  a  few  words, 
and  walk  away,  and  later  the  same  night 
they  returned  and  entered  her  house ;  that  he 
watched,  but  never  saw  them  leave ;  that  he 
went  away  and  returned  early  the  next  morn- 
ing, and  heard  a  shoe  drop  and  some  foot- 
steps. After  knocking  twice,  and  having  no 
response,  be  entered  and  found  no  one  in  th» 
bouse  except  Charity .  Johnson.  The  other 
party,  whoever  It  may  have  been,  was  not 
introduced  upon  the  trial  of  the  case.  Char- 
ity Johnson  being  an  accomplice,  it  was  nec- 
essary to  corroborate  her  as  to  the  allega- 
tion that  appellant  was  having  habitual  car- 
nal Intercourse  with  her  without  living  with 
her.  Appellant  did  not  live  with  her,  which 
we  think  is  manifest  from  this  record  and 
the  testimony.  That  he  had  habitual  carnal 
intercourse  with  her  without  living  together 
is  not  shown  by  any  evidence  in  this  record, 
and  the  witness  Charity  Johnson  Is  not  cor- 
roborated except  as  to  one  time  when  Favor 
testified  he  saw  appellant  enter  her  house 
and  remain  in  there  until  Favor  went  oS 
home  during  the  night  The  evidence,  we 
think,  is  not  sufficient  either  as  to  the  al- 
legation that  he  had  habitual  carnal  inter- 
course with  her,  or  that  Charity  Johnson, 
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the  paramour,  Is  corroborated  as  required  by 
the  statute.  The  corroboration  of  one  act  is 
not  sufficient  The  statute  requires  that  the 
evidence  must  show  habitual  carnal  inter- 
course, and  not  merely  occasional  acts.  Hil- 
ton V.  State,  41  Tex.  Or.  R.  190,  53  S.  W. 
113 ;  Ck)llins  v.  State,  46  Tex.  Cr.  R.  550,  80 
S.  W.  372 :  Boswell  v.  State,  48  Tex.  Cr.  R. 
47,  85  S.  W.  1076,  122  Am.  St.  Rep.  731; 
Taylor  v.  State,  48  Tex.  Cr.  R.  216,  87  S.  W. 
148 ;  Curlee  v.  State,  98  S.  W.  840 ;  Qninn 
v.  State,  51  Tex.  Cr.  R.  155,  101  S.  W.  248. 
These  matters  hare  been  discussed  in  the 
Hilton,  Collins,  and  Boswell  Cases,  supra, 
sufficiently  without  further  elaboration. 
Many  other  cases  might  be  cited  in  support 
of  these  propositions,  and  the  cases  are  uni- 
form that  the  paramour  must  be  corroborat- 
ed as  to  the  facts  tending  to  make  out  the 
case,  and  no  court  had  held  or  would  under- 
take to  hold  we  suppose  that  one  act  would 
show  habitual  carnal  Intercourse;  and,  as 
she  was  only  corroborated  as  to  one  act, 
then  from  that  standpoint,  the  case  is  not 
made  out 

[4]  There  was  evidence  offered  by  appel- 
lant to  the  effect  that  prosecutrix  was  in  the 
habit  of  selling  her  favors  to  men,  and  cer- 
tain parties  were  named  to  whom  she  did 
so  prostitute  her  body.  This  was  offered  for 
several  reasons  stated  by  appellant  in  the 
bill  of  exceptions.  We  are  of  opinion,  under 
the  facts  of  this  case,  this  testimony  ought 
to  have  gone  to  the  jury.  If  the  woman  was 
a  prostitute  and  selling  her  favors  to  men 
promiscuously.  It  was  a  fact  to  be  consider- 
ed by  the  jury  as  bearing  upon  the  issue  as 
to  whether  appellant  was  having  habitual 
carnal  intercourse  with  her.  There  might  be 
a  distinction  drawn  legally  and  in  fact  in  our 
opinion  between  a  woman  who  was  simply 
the  mistress  of  an  accused  party  under  this 
statute,  and  the  relation  of  the  same  party 
to  a  woman  who  was  indiscriminate  in  her 
favors.  If  the  state  should  see  proper  to 
further  prosecute  the  case,  we  mention  this 
matter  so  that  this  evidence,  if  sought  by 
appellant,  may  go  before  the  jury. 

The  judgment  Is  reversed,  and  the  cause  is 
remanded. 


WELLS  V.  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  15. 
1911.) 

1.  CannNAi.  Law    (S  1116»)— Appeai>-Mat- 

TEBS  PBESENTKD   by  RKCOBD — QUASHINO   IN- 
DICTMENT— Bill  of  Exceptions. 

Where  the  record  does  not  contain  a  bill 
of  exceptions,  and  the  evidence  on  the  matter  of 
discrimination  in  the  county  SKainst  the  negro 
race  in  selecting  jurors,  alleged  by  accused,  a 
itc^TO.  as  a  ground  for  quashing  the  indictment 
and  denied  by  the  state,  is  not  preserved  in  the 
record,  the  question  is  not  reviewable  on  appeal 
[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  i  2924 ;   Dec.  Dig.  §  Ilia*] 


2.  Cbiuinai.  Law  d  1172*)— Z^boneoits  In- 

STBUCTIONS  ON  MUBDEB  IN  BOTH  DEGBEES— 

Pabty  Entitled  to  Complain. 

One  given  the  minimum  pnnishment  for 
manslaughter  may  not  complain  of  errors  in 
the  charge  submitting  murder  in  the  first  and 
second  degrees. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,   Cent   Dig.   ${   3154-3160;    Dec.   Dig.    i 

3.  Houicide    (§    300*)  — Self-Dkpensb  — In- 

stbuctions. 

Where  accused  testified  that  he  believed 
that  decedent  was  armed,  that  decedent  was  at- 
tempting to  enter  accused's  house  at  the  time 
of  the  killing,  that  accused  knew  that  decedent 
had  something  in  his  pocket,  and  that  he  had 
his  hand  in  his  pocket  at  the  time  the  fatal 
shot  was  fired,  a  charge  on  self-defense,  that,  if 
decedent  was  armed  and  was  about  to  use  the 
weapon  in  a  manner  reasonably  calculated  to 
produce  death  or  bodily  injury,  the  law  pre- 
sumed that  decedent  intended  to  murder  or  In- 
flict serious  bodily  injury  on  accused,  who  could 
rely  on  self-defense,  was  too  favorable  to  ac- 
cused. 

[Ed.    Note. — For   other  cases,   see   Homicide, 
Cent  Dig.  §§  614-632 ;   Dec.  Dig.  !  30O.*l 

4.  Homicide  (S  302*)  —  Defense  of  Habita- 
tion—Evidence— Instbuctions. 

Where  the  evidence  showed  that  accused 
shot  decedent  because  decedent  was  in  accused's 
house,  that  accused  made  no  effort  to  remove 
decedent  from  the  house  except  by  telling  him 
to  leave,  and  that  they  were  some  feet  apart 
at  the  time  of  the  kiuing,  a  charge  that  ac- 
cused was  not  authorized  to  kill  decedent  to 
grevent  an  unlawful  entrance  without  first  ex- 
austing  all  other  reasonable  means  to  stop  de- 
cedent correctly  stated  the  law  as  declared  by 
the  statute,  providing  that,  to  justify  a  killing 
in  the  defense  of  habitation,  every  other  eflfort 
must  be  made  by  the  possessor  to  repel  ingres- 
sion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  634;   Dec.  Dig.  i  302.*] 

5.  Homicide  (|  123*)  —  Defense  of  Habita- 
tion. 

Where  one  is  an  intruder  or  trespasser  on 
the  habitation   of  another,   or,   being  his  guest, 

Euts  himself  in  the  wrong  by  his  conduct  in  the 
ouse  of  the  latter,  the  latter  may  eject  the  for- 
mer, provided  no  more  force  is  used  than  is 
necessary  to  effect  the  expulsion. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  85  182,  183;    Dec.  Dig.  §  123.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty ;    J.  N.   Browning,  Judge. 

Tom  Wells  was  convicted  of  manslaugb- 
ter,  and  he  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  tmrtor 
an  indictment  charging  murder  convicted  of 
manslaughter,  and  given  two  years  confine- 
ment in  the  penitentiary. 

[1]  1.  Motion  to  quash  the  indictment: 
was  based  on  averments  that  appellant  wfi3 
a  negro,  and  there  had  been  discrimination 
In  Potter  county  against  the  negro  race  in 
selecting  Jurors.  This  was  controverted  l>y 
the  state.  The  judgment  recites  that,  after 
hearing  the  evidence,  the  motion  was  ox-ei-_ 
ruled.  The  record  does  not  contain  a  bin 
ot  exception  on  this  or  any  other  mattei- 
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and  the  evldaice  Introduced,  If  any  was,  In 
regard  to  the  allegations  of  tbe  motion.  Is 
not  preserved  In  the  record.  We  are  there- 
fore unable  to  review  that  question. 

[2]  2.  Tlte  motion  for  new  trial  attacks 
tbe  court's  charge,  or  that  portion  of  the 
court's  charge  which  submits  murder  in  tbe 
first  and  second  d^ree.  A  sufficient  answer 
to  these  criticisms  is  found  in  the  fact  that 
appellant  was  acquitted  of  murder  in  both 
degrees  and  given  the  minimum  punlslunent 
for  manslaughter. 

[3]  3.  On  tbe  question  of  self-defense  the 
court  charged  the  Jury  among  other  things 
thus:  "If  from  the  evidence  you  believe  the 
defendant  killed  the  said  James  Reed,  but 
further  believe  that  at  the  time  of  so  doing 
the  deceased  had  made  an  attack  or  was 
about  to  make  an  attack  on  him  which, 
from  the  manner  and  character  of  it  and  the 
relative  strength  of  the  parties  and  the  de- 
fendant's knowledge  of  the  character  and 
disposition  of  the  deceased,  caused  blm  to 
have  a  reasonable  expectation  or  fear  of 
death  or  serious  Injury,  and  that  acting 
under  such  reasonable  expectation  or  fear 
viewed  from  defendant's  standpoint,  the  de- 
fendant killed  the  deceased,  then  you  should 
acquit  him ;  and  if  tbe  deceased  was  armed 
at  tbe  time  be  was  killed,  and  was  making 
such  attad:  or  apparent  attack  on  defend- 
ant, and  if  the  weapon  used  or  about  to  be 
used  by  him  and  tbe  manner  of  its  use  were 
such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  injury,  viewed 
from  defendant's  standpoint,  then  the  law 
presumes  tbe  deceased  Intended  to  murder 
or  aimed  to  inflict  serious  bodily  Injury 
npon  the  defendant."  That  portion  of  this 
charge  which  submits  the  presumption  from 
the  use  or  ttireatened  use  of  tbe  weapon  is 
attacked,  in  tliat  it  places  a  greater  burden 
upon  the  defendant  than  the  law  places, 
and  required  the  jury  to  believe  tbe  de- 
ceased was  armed  before  the  presumption 
of  law  would  obtain  in  bis  favor  that  de- 
ceased Intended  to  Inflict  death  or  serious 
bodily  injury.  Appellant  testified  that  he 
believed  deceased  was  armed ;  that  deceased 
was  attempting  to  enter  his  house  at  the 
time  he  was, shot,  and  was  reaching  through 
a  door  as  if  to  unlatch  it  to  come  in;  that 
be  knew  deceased  had  something  in  his  pock- 
et; that  he  had  his  band  In  bis  pocket,  and 
Dnder  these  conditions  he  shot  him. 

This  charge  perhaps  was  hardly  called  for 
by  the  facts,  but  appellant,  we  think,  is  not 
In  any  condition  to  complain.  Deceased  was 
not  using  a  pistol  or  any  deadly  weapon,  at 
least  there  was  none  in  sight.  He  was  mak- 
ing a  threatening  gesture,  which,  if  appel- 
lant believed  from  his  standpoint  under 
those  drcumstances,  he  would  be  entitled  to 
a  charge  on  the  law  of  self-defense,  but  it 
may  be  questioned  that  he  was  entitled  to 
the  cliarge  requiring  the  jury  to  presume 
that  he  Intended  to  kill  by  the  use  of  a  dead- 
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ly  weapon.  Tbe  court  properly  submitted 
tbe  law  of  apparent  danger.  Of  this  appel- 
lant makes  no  complaint  Therefore  we  are 
of  opinion  that  the  charge  in  regard  to  the 
presumption  of  the  use' of  a  deadly  weapon 
or  threatened  use  of  it  was  favorable  to  de- 
fendant, and  authorized  tbe  jury  to  believe 
that  if  deceased  was  about  to  use  a  dead- 
ly weapon,  although  he  had  not  exhibited 
any,  still  they  would  presume  that  deceased 
intended  to  kill  appellant  Under  this  view 
of  the  matter,  we  are  of  opinion  that  the 
charge  was  more  favorable  to  appellant  than 
the  law  justified,  and  of  this  he  ought  not  to 
be  heard  to  complain.  If  appellant  believed 
deceased  was  about  to  use  a  deadly  weapon 
on  him,  viewed  from  his  standjKilnt,  as  charg- 
ed by  tbe  court,  then  the  jury  were  instructed 
they  must  presume  that  he  intended  to  kill 
appellant  or  to  inflict  upon  him  serious  bod- 
ily injury.  This  is  carrying  the  doctrine  a 
long  ways  and  very  favorably  to  the  accused. 
[4]. 4.  The  defense  of  habitation  is  criticis- 
ed. The  charge  is  as  follows:  "The  defend- 
ant had  the  right  under  the  law  to  control 
his  home,  whether  it  was  a  public  boarding 
house  or  private  residence,  and  to  exclude 
any  one  the  right  to  enter  therein  except 
with  his  consent  Now,  if  you  ttelieve  from 
the  evidence  that  the  deceased  at  the  time 
of  receiving  the  fatal  shot  was  attempting 
to  enter  the  home  of  the  defendant  against 
his  consent,  and  after  being  warned  by  de- 
fendant to  stay  out,  then  the  defendant 
would  be  justified  in  using  all  reasonable 
and  necessary  force  to  repel  and  prevent  the 
deceased's  entrance.  Bat  he  would  not  be 
authorized  to  take  his  life  to  prevent  such 
unlawful  entrance  without  exhausting  all 
other  reasonable  means  to  stop  the  deceased 
before  resorting  to  the  act  of  killing  him." 
In  this  connection  appellant  asked  the  fol- 
lowing instruction,  which  was  refused:  "You 
are  instructed  at  the  request  of  the  defend- 
ant as  the  law  of  this  case  that  tbe  defend- 
ant, Tom  Wells,  as  tbe  proprietor  of  a  house, 
either  as  a  private  Ixtarding  house,  public 
boarding  houses  or  private  residence,  had 
the  right  in  law  to  prohibit  any  person  or 
persons  from  entering  therein,  and  that  If 
the  decease.d  In  this  case  was  claiming  or 
exercising  any  right  of  entry  therein,  and 
you  so  find  and  believe  from  tbe  evidence  in 
tbe  case  and  was  attempting  to  enter  there- 
in at  the  time  of  tbe  alleged  injury,  then 
that  the  defendant  was  justified  in  repelling 
such  entrance,  and  should  be  acquitted  by 
your  verdict."  That  portion  of  tbe  charge 
that  is  criticised  is  in  the  following  lan- 
guage: "But  he  would  not  be  authorized  to 
take  his  life  to  prevent  such  unlawful  en- 
trance without  exhausting  all  other  reason- 
able means  to  stop  the  deceased  before  re- 
sorting to  tbe  act  of  killing  him."  We  sup- 
pose that  the  special  charge  asked  was  to 
cover  and  correct  what  appellant  thought 
was  erroneous  in  the  main  charge.    The  ol>- 
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Jectlon  to  the  charge  was  that  It  was  on  the 
weight  of  the  evidence,  and  not  the  law  of 
the  case,  In  this:  The  testimony  of  the  eye- 
witnesses was  that  the  deceased  was  ad- 
vancing upon  the  defendant,  threatening  to 
make  an  entrance  Into  defendant's  home, 
was  In  from  four  to  six  feet  of  the  defend- 
ant, had  his  hands  upon  the  door,  trying 
to  force  a  screen  door  open  that  intervened 
between  defendant  and  deceased;  that  de- 
fendant was  armed,  and,  before  deceased 
had  arrived  at  the  door,  had  warned  him  not 
to  enter  the  building;  bad  told  him  that, 
in  the  event  he  did  enter,  he  wonid  shoot 
him  dead,  yet  the  deceased  was  continuing  to 
advance  upon  the  defendant,  and  there  was 
no  evidence  in  the  record  from  any  source 
that  any  other  means,  reasonable  or  other- 
wise, could  have  been  used  by  the  defendant 
to  prevent  such  entrance.  That  this  charge 
was  further  not  the  law  of  tbe  case  for  the 
reason  that  the  defendant  had  the  right  to 
repel  such  an  attack,  and  to  use  all  neces- 
sary and  reasonable  force  to  prevent  such 
entrance  to  his  home,  even  the  taking  of 
human  life,  and  it  was  wholly  within  the 
province  of  the  Jury  to  determine  whether 
the  kind  and  character  of  force  used '  was 
reasonable  and  necessary.  The  charge  given 
by  the  court  is  almost  in  the  very  language 
of  the  statute  itself,  and  therefore  it  was 
not  error  to  give  It  The  statute  provides 
that,  in  order  to  Justify  a  killing  in  the  de- 
fense of  habitation,  every  other  effort  in  bis 
p6w6T  must  have  been  made  by  the  posses- 
sor to  repel  ingression  before  he  would  be 
Justified  in  killing.  There  was  no  effort  on 
the  part  of  appellant  to  put  deceased  from 
the  house.  They  were  some  feet  apart  The 
distance  is  made  uncertain  by  the  varying 
testimony  of  the  witnesses,  the  defendant's 
evidence  putting  him  at  the  door,  the  state 
witnesses  putting  him  back  from  the  door. 
Appellant  was  In  the  room  and  deceased  up- 
on a  gallery.  The  law  requires  before  kUl- 
tng  the  possessor  of  the  house  must  use  ev- 
ery other  reasonable  effort  in  his  power  to 
repel  the  intrusion  In  order  to  be  Justified  in 
taking  human  life. 

[S]  Where  a  party  is  an  intruder  or  tres- 
passes upon  the  habitation  of  another,  or, 
being  his  guest,  puts  himself  wrong  by  his 
conduct  in  the  bouse,  the  owner  has  a  right 
to  put  him  out,  provided  he  uses  no  more 
force  or  greater  or  more  dangerous  means 
than  was  necessary  to  effect  the  expulsion 
of  tbe  party.  Tamer  v.  State,  16  Tex.  App. 
378;  Stanley  v.  Stete,  16  Tex.  App.  392;  Hln- 
ton  V.  State,  24  Tex.  454.  Beasonable  force 
must  be  used.  McCray  v.  State,  38  Tex.  Cr. 
R.  609,  44  S.  W.  170.  And  it  was  held  In 
Sargent  v.  State,  35  Tex.  Cr.  R.  326,  33  S. 
W.  364,  that  on  a  trial  for  murder,  where 
the  evidence  presented  the  Issue  of  an  un- 
lawful intrusion  Into  the  home,  the  defend- 


ant would  have  no  right  to  complain  of  a 
charge  which  authorized  blm  to  alay  deceas- 
ed for  such  intrusion  after  he  had  resorted 
to  all  other  means  except  retreating  to  get 
rid  of  him.  It  Is  unnecessary  to  undertake 
to  discuss  what  may  be  reasonable  force,  or, 
as  the  statute  states,  every  otiier  effort  ex- 
cept killing,  in  this  connection.  Wherever 
the  question  Is  raised  of  the  defense  of  the 
habitation  of  a  home,  tbe  conrt  must  charge 
the  law  applicable  to  the  case.  The  evi- 
dence in  this  case  suggests  strongly  that  ap- 
pellant shot  simply  because  deceased  was  in 
the  house,  and  because  of  bis  being  outraged 
by  the  fact  that  he  was  there,  and  that  he 
made  no  effort  to  get  him  out  except  telling 
him  to  leave.  Just  how  far  tbe  evidence 
would  have  to  go  to  excuse  a  party  from  us- 
ing all  efforts  to  eject  the  Intruder  before 
killing  would  be  difilcult  to  state,  because 
each  case  must  depend  upon  the  peculiar 
facts  surrounding  the  homicide.  But  the 
statute  is  broad  enough  and  clear  enough 
to  show  that  every  other  effort  must  be  re- 
sorted to  except  slaying  the  deceased  before 
the  possessor  of  the  house  would  be  Justified 
In  killing.  Tbe  charge  asked  by  appellant 
Is  not  correct  It  omitted  entirely  that  por- 
tion of  the  statute  above  quoted  which  re- 
quires the  appellant  to  use  every  effort  to 
put  tbe  deceased  out  before  killing  him,  but 
authorized  the  Jury  that  the  mere  fact  of  his 
being  an  intruder  would  Justify  the  killing. 
This  Is  not  the  law  under  our  statute. 

We  are  of  opinion  that  tbe  questions  sug- 
gested for  revision  are  not  of  sufficient  grav- 
ity to  require  a  reversal  of  tbe  Judgment. 
Therefore  It  is  affirmed. 


MORVILLB  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Kov.  Sr 

1911.    Rehearing  Denied  Dec  6,  1911.) 

1.  FORGXBT    (I    28»)  —  INDICIMKRT  —  SUFFI- 

CIENCT. 

An  indictment  for  forging  a  false  instru- 
ment purporting  to  be  the  act  of  "Austin  Bros." 
is  not  insufficient  for  failing  to  allege  that  they 
constituted  a  firm,  and  to  state  the  names  of 
the  members  thereof. 

[Ed.    Note. — For    other    cases,    see    Forgery, 
Cent.  Dig.  ig  77-81 ;   Dec.  Dig.  f  29.*] 

2.  FoBOBBT   ({   89*)— Evidence— ADiassiBii.- 

ITT. 

In  a  trial  for  foiging  an  instrament  pur- 
porting to  be  the  act  of  "Austin  Bros.,"  the 
state  could  show  that  tbe  firm  was  composed  of 
two  certain  persons,  and  that  the  instrument 
was  in  the  handwriting  of  neither,  and  author- 
ized by  neither. 

[Ed.    Note.— For   other    cases,    see    Forgery, 
Cent.  Dig.  If  109,  110;  Dec.  Dig.  |  39.*] 

3.  Cbiminai,  Law  (S  1090*)  —  Review  —  Bill 
or  Exceptions— Neckssitt. 

A  ruling  admitting  evidence  la  not  review- 
able. In  tbe  absence  of  a  bill  of  exceptions. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  2816 ;  Dec.  Dig.  |  1090.*] 
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4.   FOKOKBT    (I   aO*)— DKFKNBIS— DSBT  TO   AC- 
CUSED. 

That  a  fiim  owed  accused  or  hU  father  for 
work  performed  is  no  defense  to  a  prosecution 
for  forging  a  check  purporting  to  be  drawn  by 
the  firm,  though  accused  intended  that  the 
amount  thereof  should  be  credited  on  the  ac- 
count. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  {  56;  Dec.  Dig.  |  20.*] 

Appeal  from  Griminal  District  Court,  Dal- 
las Connty;  Robt  B.  Seay,  Judge. 

W.  A.  Morville  was  convicted  of  forgery, 
and  be  appeals.    Affirmed. 

Wiley  &  Baskett,  for  appellant     O.  D. 
Lane,  Asat  Atty.  Gen.,  for  the  State. 

HARPER,  J.  In  this  case  appellant  was 
conTicted  of  the  (rffense  of  forgery  upon  an 
indictment  dnly  presented  by  the  grand  jury 
of  Dallas  county. 

[11  Appellant  attacks  the  validity  of  the 
Indictment,  and  this  presents  the  only  se- 
rious question  tn  the  case.  The  indictment 
reads  as  follows:  "In  the  name  and  by  the 
authority  of  the  state  of  Texas,  the  grand 
jurors,  good  and  lawful  men  of  the  county 
of  Dallas  and  state  of  Texas,  duly  elected, 
tried,  impaneled,  and  sworn  and  charged  to 
inquire  of  offenses  committed  within  the 
body  of  said  connty  of  Dallas,  itpon  their 
oaths  do  present  in  and  to  the  criminal 
district  court  of  Dallas  connty  at  the  July 
term,  A.  D.  1909,  that  one  W.  A.  Morville 
on  the  17th  day  of  July  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  nine, 
with  force  and  arms,  in  the  county  and  state 
aforesaid,  without  lawful  authority,  and 
with  Intent;  to  Injure  and  defraud,  did 
willfully  and  fraudulently  make  a  certain 
false  instrument  In  writing  purporting  to  be 
the  act  of  another  (to  wit,  purporting  to  bo 
the  act  of  Austin  Brothers),  which  said  false 
instrument  is  to  the  tenor  as  follows :  'Dal- 
las, Texas,  July  17,  1909.  The  American 
Exchange  National  Bank  of  Dallas.  Fay  to 
the  order  of  W.  A.  Morville  $10.00  ten  and 

•Vioo dollars.    Austin  Bros.    Charge 

same  to  account   of  1   months'   Drayage.'" 

The  contention  of  appellant  is  that,  as  the 
Indictment  alleged  the  forgery  of  a  firm 
name,  it  should  have  alleged  that  Austin 
Bros,  was  a  firm  or  partnership,  and  should 
also  have  alleged  the  name  of  the  members 
of  the  firm  or  partnership.  Appellant's  con- 
tention seems  to  have  some  support  in  the 
case  of  Labbalte  v.  State,  6  Tex.  App.  484 
bnt  this  case  seems  not  to  have  been  follow- 
ed In  the  later  decisions  of  this  court  In 
the  case  of  Brown  v.  State,  132  8.  W.  790,  it 
is  held:  "Finally,  It  Is  urged  that  the  indict- 
ment is  insufficient,  In  that  It  fails  to  allege 
whether  or  not  the  Cameron  Live  Stock  Com- 
pany was  a  partnership,  a  Joint-stock  com- 
pany, or  a  corporation.  The  contention  aeons 
supported  by  Labbalte  v.  State,  6  Tex.  App. 
483.    However,  that  case  was  overruled  In 


the  more  recent  case  of  Howard  t.  State,  37 
Tex.  Or.  B,  494  [36  S.  W.  475.  66  Am.  St. 
Rep.  812]."  Again,  In  the  case  of  Brod  v. 
State,  42  Tex.  Cr.  R.  71,  67  S.  W.  671,  this 
court  speaking  through  Presiding  Judge  Da- 
vidson, says:  "Motion  was  made  to  quash 
the  indictment  because  the  Instrument  was 
the  act  of  partnership  or  firm,  and  the  In- 
dividual names  of  the  partners  or  members 
of  the  firm  are  not  set  out  in  the  Indictment 
nor  does  said  indictment  allege  the  names  of 
said  partners  or  members  of  the  firm  were 
unknown  to  the  grand  Jury.  The  court  acted 
properly  in  overruling  the  motion."  All  of 
the  more  recent  cases  hold  that  it  Is  un- 
necessary to  allege  the  names  of  a  firm  or 
partnership  in  an  indictment  for  forgery,  or 
allege  that  it  is  the  act  of  any  particular 
person. 

[2]  Appellant  also  objected  to  the  evidence 
being  Introduced  that  the  Arm  of  Austin 
Bros,  was  composed  of  Frank  Austin  and 
Geo.  li.  Austin,  and  that  the  alleged  false 
Instrmnent  was  in  the  handwriting  of  neither 
one,  nor  authorized  to  be  signed  by  either  of 
them.  In  the  authorities  above  cited  the  ob- 
jection Is  held  not  to  be  tenable. 

[S]  The  complaint  in  the  motion  in  regard 
to  the  testimony  of  the  witness  Michalson 
caimot  be  considered  by  us,  as  there  Is  no 
bill  of  exceptions  in  the  record  reserved  to  it 
being  admitted. 

[4]  Appellant  also  complains  that  the  court 
erred  in  not  charging  the  Jury  "that  if  de- 
fendant made  the  instrument  complained  of, 
but  at  the  time  the  said  Austin  Bros,  owed 
him  or  his  father  for  whom  he  was  working 
for  hauling  or  otherwise,  and  that  defendant 
in  so  making  the  instrument  intended  that 
said  check  should  be  credited  on  the  hauling 
account  he  should  be  acquitted."  There  was 
no  evidence  calling  for  this  character  of 
charge,  and.  If  such  evidence  had  been  intro- 
duced, it  would  be  no  defense  to  a  charge 
of  forgery.  If  one  person  should  owe  anoth- 
er, It  would  not  authorize  such  person  to 
sign  his  creditor's  name  to  a  check,  and  ob- 
tain money  thereon,  representing  that  such 
instrument  had  been  signed  by  his  employer. 

The  Judgment  Is  affirmed. 


CORTEZ  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov,  22, 

Cbiminai.  Law  (8  1097*)  —  Appeai.  ahd  Eb- 
BOB— Statemknt  of  Facts— Instruction- 
Evidence. 

In  the  absence  of  a  statement  of  facts,  al- 
leged errors  in  instructions,  and  that  the  verdict 
was  not  supported  by  the  evidence,  cannot  be 
reviewed. 

[Ed.    Note.^For   other   cases,    see   Criminal 
Law.  Cent  Dig.  f  2862;  Dec.  Dig.  1 1097.*] 

Appeal  from  District  Court  Bexar  County; 
Edward  Dwyer,  Judge. 


*Por  other  eases  le*  same  topic  and  section  NUMBE.R  Is  Dso.  Dig.  *  Am.  Dig.  Kcjr  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


100 


141  SOUTHWESTERN  BBPORTBB 


CTex. 


Daniel  Cortes  was  convicted  of  assault  to 
murder,  and  be  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  tlie  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  to  murder;  his  punlsbment  be- 
ing assessed  at  two  years  confinement  In  tbe 
penitentiary. 

It  Is  urged  on  motion  for  new  trial  in  the 
court  below  that  the  court  erred  In  not  charg- 
ing on  aggravated  assault  This  alleged  er- 
ror cannot  be  considered  for  the  reason  the 
statement  of  facts  is  not  before  ns,  and  there 
is  nothing  to  indicate  to  this  court  that  that 
Issue  was  in  the  case. 

It  Is  also  urged  that  the  verdict  of  the  ju- 
ry Is  not  supported  by  the  evidence.  For 
the  same  reason — that  is,  the  evidence  is  not 
In  the  record — we  cannot  review  tills  ques- 
tion. 

The  indictment  Is  In  proper  form,  which 
has  been  used  and  held  good  by  the  decisions 
in  this  state. 

As  the  record  is  presented  to  ns,  no  suf- 
ficient reason  Is  shown  why  the  judgment 
should  be  reversed. 

Therefore  it  is  ordered  to  be  affirmed. 


DIGGS  v.  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 

1011.    On  Motion  for  Rehearing, 

Dec  6.  1911.) 

1.  Cbiminal  Law  (i  1096*)— Appeai^State- 
MENT  OF  Facts  — Bill  of  Exceptions  — 
Time. 

Where  appellant's  bills  of  exceptions  and 
statement  of  facts  were  not  filed  within  20  days 
from  the  adjournment  of  the  term  at  which  he 
was  convicted,  as  required  by  Acts  First  Called 
Sess.  30th  Leg.  c.  7,  they  will  be  stridden  from 
the  record. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  2847 ;   Dec.  Dig.  i  1095.*] 

2.  Cbiuinal  Law  (§  1097*)— Appeal— State- 
ment OF  Facts— INSTBUCTIOHS— Review. 

Instructions  submitted  cannot  be  reviewed 
where  there  is  no  statement  of  facta  in  the  rec- 
ord. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  f  1097.*] 

On  Motion  for  Rehearing. 

3.  Thbeatb  (J  6*)  —  Intimidation  —  IHMOT- 

MENT. 

Where  an  indictment  for  intimidation  al- 
leged that  accused  unlawfully,  by  threatening 
words,  acts  of  violence,  and  intimidation  at- 
tempted to  prevent,  and  did  prevent,  prosecutor 
from  engaging  in  and  remaining  in  and  per- 
forming tbe  duties  of  a  lawful  employment,  to 
wit,  the  employment  of  cultivating  a  cotton 
crop,  etc.,  it  was  not  defective  for  failure  to  set 
out  the  threatening  words,  or  state  tbe  specific 
acts  of  violence. 

[Ed.    Note.— For    other    cases,    see    Threats, 
Cent.  Dig.  {  2941 ;   Dec.  Dig.  |  5.»] 

4.  Criminal  Law  (|  1092*)— Appeal— Bills 
OF  Exceptions. 

Presenting  bills  of  exceptions  to  the  coun- 
ty jndee  does  not  constitute  a  filing  thereof,  but 
It  is  the  duty  of  the  appellant  to  follow  up  the 


bill  and  see  that  it  is  approved  by  the  jndge  and 
presented  to  the  clerk  for  filing  during  the  term 
at  which  tbe  case  was  tried. 

[Ed.  Note. — For  other  cases,  see  Criminal 
L«w,  Dec.  Dig.  {  1092.  *! 

5.  Criminal  Law  «  1099*)— Appeal-State- 
ment OF  Facts— Filing. 

Where  accused  and  the  county  attorney 
were  unable  to  agree  on  the  statement  of  facts, 
and  accused  presented  a  statement  of  facts  to 
the  judge  within  the  time  required,  whereupon 
the  judge  made  out  and  signed  a  statement  of 
facts  himself,  accused  was  entitled  to  have  such 
statement  considered  on  appeal,  though  it  was 
not  filed  in  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  { 10y9.*J 

6.  Criminal  Law  (|  814*)- Tbial— Instruo- 

TI0N8— APPLIOABILITT  TO   EVIDENCE. 

Where,  in  a  prosecution  for  intimidation, 
there  was  no  evidence  that  prosecutor  was  re- 
fusing to  work  in  accordance  with  defendant's 
directions  at  the  time  of  defendant's  alleged 
threats,  a  request  to  charge  that,  if  defendant 
had  a  contract  with  prosecutor  that  the  latter 
should  work  all  through  the  crop  according  to 
defendant's  directions,  then  defendant  was  en- 
titled to  insist  that  prosecutor  should  comply 
with  his  contract,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1979;    Dec.  Dig.  S  814.*] 

7.  Criminal  Law  ({  825*)— Trial— Inbtruo- 
tions— misdemeanobs. 

In  a  prosecution  for  a  misdemeanor,  fnil- 
nre  of  the  court  to  submit  an  issue  as  sfiecific- 
ally  as  possible  is  not  reversible  error,  in  tbe 
absence  of  a  request  for  a  more  specific  presen- 
tation. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2005 ;  Dec.  Dig.  (  825.*] 

Appeal  from  Hall  County  Court;  John  D. 
Bird,  Judge. 

Ben  Dlggs  was  convicted  of  intimidation, 
and  be  appeals.    Affirmed. 

Stovall  Johnson,  for  appellant  O.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  prosecntes  this 
appeal  from  a  conviction  In  the  county  court 
of  Hall  county,  wherein  he  was  charged  with 
intimidation  under  article  600  of  tbe  Penal 
Code. 

[1]  The  Assistant  Attorney  General  has 
filed  a  motion  asking  that  tbe  statement  of 
facts  and  Mils  of  exception  be  stricken  from 
the  record.  As  neither  tbe  bills  of  exception 
nor  the  statement  of  facts  were  filed  within 
20  days  from  tbe  date  of  adjournment  of  the 
term,  and  this  being  a  case  tried  in  the 
county  court,  the  motion  is  sustained.  Acts 
First  Called  Sees.  30th  Legislature,  c  7,  p. 
446,  Sess.  Acts.  There  is  a  motion  to  quash 
the  indictment  in  the  record,  but  inasmuch 
as  the  indictment  charges  an  offense  under 
article  600  of  the  Penal  Code,  and  is  in 
exact  conformance  with  the  form  drawn  by 
Jndge  White,  a  former  member  of  this  court, 
and  published  in  White's  Ann.  Pen.  Code 
(see  section  988),  the  court  did  not  err  in 
overruling  the  motion. 

[2]  The  court  in  bis  charge  submitted  the 
offense  charged  in  the  indictment  and,  in- 
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asmndi  as  there  Is  no  statement  of  facts  we 
can  consider,  this  court  presumes  that  the 
court  charged  the  law,  and  all  the  law  ap- 
plicable to  the  facts  Introduced  in  evidence. 
The  Judgment  Is  affirmed. 

On   Motion   for   Rehearing. 

[3]  Appellant  has  filed  a  motion  for  re- 
hearing in  tills  case,  in  which  be  earnestly 
Insists  that  the  court  erred  in  holding  that 
the  indictment  In  this  cause  was  sufficient 
The  indictment  reads:  "In  the  name  and  by 
the  authority  of  the  state  of  Texas:  The 
grand  Jurors,  for  tlie  county  of  Hall,  state 
aforesaid,  duly  organized  as  such  at  the 
December  term,  A.  D.  1910,  of  the  district 
court  for  said  county,  upon  their  oaths  in 
said  coart,  present  that  Ben  Diggs,  on  or 
aboat  the  25th  day  of  July,  A.  D.  one 
thousand,  nine  hundred  and  ten,  and  ante- 
rior to  the  presentment  of  this  indictment, 
in  the  county  of  Hall  and  state  of  Texas,  did 
then  and  there  unlawfully  by  threatening 
words,  acts  of  violence  and  intimidation,  at- 
tempt to  prevent,  apd  did  prevent,  Oscar 
Brewington  from  engaging  and  remaining 
in,  and  performing  the  duties  of  a  lawful 
employment,  that  is,  the  employment  of  cul- 
tivating a  cotton  crop,  against  the  peace  and 
dignity  of  the  state." 

Appellant  did  not  ffie  a  motion  to  quash 
the  indictment,  nor  in  arrest  of  Judgment, 
but  in  bis  motion  for  new  trial  we  find  the 
following  ground:  "Comes  now  the  defend- 
ant, And  moves  the  court  to  set  aside  the  ver- 
dict herein  rendered  against  hun  on  the  25th 
day  of  April,  1911,  and  grant  him  a  new 
trial  for  the  following  reasons:  (1)  Because 
the  Indictment  in  this  cause  failed  to  state 
what  the  threatening  words  that  defendant 
used  or  was  charged  with  using  and  that 
constituted  the  offense.  (2)  Because  the  acts 
of  violence  and  Intimidation  were  not  set 
forth  In  the  indictment,  but  the  indictment 
simply  stated  that  the  defendant  did  by  acts 
of  violence  and  intimidation  prevent  Oscar 
Brewington  from  remaining  and  perform- 
ing," etc.  The  indictment  In  this  case  fol- 
lows the  opinion  of  this  court  In  the  case  of 
Lnter  v.  State,  32  Tex.  Cr.  R.  69,  22  S.  W. 
140,  and  it  was  not  necessary  to  set  out  the 
threatening  words,  nor  state  the  specific  act 
of  violence.  Bnle  v.  State,  1  Tex.  App.  60. 
In  the  case  of  McFaln  v.  State,  41  Tex.  387, 
Chief  Justice  Roberts  held:  "It  Is  objected 
to  the  Indictment  that  the  words  constituting 
the  alleged  threat  are  not  set  out.  The  in- 
dictment charges  that  the  defendant  'did 
then  and  there  unlawfully,  feloniously,  and 
Eerioasly  threat^i  to  take  the  life  of  B.  J. 
Harvey'  and  of  others  named.  This  is  sub- 
stantially in  the  language  of  the  statute  cre- 
ating the  offense.  Paschal's  Dig.  art  2864. 
That  la,  as  it  has  often  been  held,  sufficient 
whm  the  statute  sets  out  in  the  definition 
the  specific  facts  constituting  the  offense,  and 
does  not  define  or  describe  the  offense  by  the 
nse  of  gen^c  terms.    The  statute  In  this 


case  presents  two  distinct  facts,  which  con- 
curring constitute  the  offense,  one  of  which 
is  the  act  of  threatening  to  talie  life,  and  the 
other  is  tiie  th«a  existing  serious  Intention 
entertained  to  execute  it.  A  threat  to  take 
life  Is  a  definite  single  act,  capable,  it  is 
true,  of  being  performed  in  different  ways 
by  the  use  of  different  words.  Just  as  In  the 
case  of  an  assault  An  assault  is  the  un- 
lawful attempt  to  commit  a  battery.  The 
act  involved  in  its  commission  may  be  per- 
formed in  various  ways  and  by  a  great  di- 
versity of  means  and  Instruments.  Still, 
however  variant  the  modes  or  means  of  i)er- 
forming  the  act  It  is  single  and  definite,  and 
therefore  it  Is  not  required  that  the  particu- 
lar mode  or  means  in  any  case  shall  be  set 
6at  So,  in  the  same  sense,  a  threat  to  take 
life  is  a  single  definite  act  although  it  may 
be  performed  by  the  use  of  a  great  variety 
in  the  combination  of  words  employed  for 
the  purpose." 

The  Bufiiciency  of  an  indictment  of  this 
character  Is  discussed  in  Long  v.  State,  10 
Tex.  App.  194,  by  Presiding  Judge  White,  and 
more  specific  allegations  than  are  contained 
In  this  indictment  are  held  unnecessary. 
See,  also.  Foreman  y.  State,  81  Tex.  Gr.  R. 
477,  20  S.  W.  1109;  Parsons  v.  Stote,  33 
Tex.  Cr.  R.  540,  28  S.  W.  204;  Thompson  v. 
State,  16  Tex.  App.  161;  Longley  v.  State, 
43  Tex.  490.  The  Indictment  in  this  case 
sets  out  the  lawful  employment  and  it  is  not 
necessary  to  allege  the  means  used  more 
specifically  than  "by  threatening  words,  acts 
of  violence,  and  intimidation"  the  person 
was  prevented  from  pursuing  his  lawful  em- 
ployment 

Appellant  also  insists  we  should  consider 
his  bills  of  exception  herein  filed.  The  bills 
show  they  were  approved  on  May  6th  by  the^ 
county  Judge,  yet  they  were  not  filed  with 
the  derk  until  the  80th  day  of  May,  1911, 
more  than  20  days  subsequent  to  the  adjourn- 
ment of  court  In  Riojas  v.  State,  36  Tex. 
Cr.  R,  182,  36  S.  W.  268,  It  is  held:  "Ap- 
pellant presents  to  this  court  a  bill  of  ex- 
ceptions to  the  admission  of  certain  evidence, 
signed  and  approved  by  the  Judge  and  filed 
after  the  expiration  of  the  term.  Accom- 
panying the  bill  Is  the  following  explanation 
by  the  Judge:  'This  bill  of  exceptions  was 
handed  me  within  the  time  prescribed  by 
law,  and  during  the  term  of  court  at  which 
the  case  was  tried,  but  was  in  some  manner 
misplaced,  and  It  is  a  fact  that  the  excep- 
tion to  the  admission  of  the  testimony  was 
reserved  by  the  defendant,  through  his  coun- 
sel, at  the  time  of  the  admission  of  the  same; 
and  the  clerk  of  the  district  court  of  Atascosa 
coimty  is  here  now  ordered  to  file  the  same 
as  part  of  the  record  in  this  case,  and  tran- 
scribe same,  making  a  certified  copy  of  same, 
and  all  indorsements  thereon,  and  forward 
same  to  Austin  as  a  part  of  the  transcript 
in  said  cause.'  This  bill  cannot  be  consider- 
ed. While  it  seemingly  was  neglect  on  the 
part  of  the  Judge  not  to  approve  and  file  the 


Digitized  by 


Google 


102 


HI  SOUTHWESTBEN  BBPOETBE 


CTex. 


bill  of  exceptions,  it  waa  the  duty  of  counsel 
to  follow  up  hU  bill,  and  see  that  It  was  ap- 
proved by  the  judge  during  the  term,  and 
filed  with  the  clerk.  This  is  statutory.  See 
George  v.  State,  25  Tex.  App.  229  [8  S.  W. 
25];  Exon  T.  SUte,  33  Tex.  Cr.  R.  401  [26  8. 
W.  1088]." 

[4]  Thus  it  is  seen  that  presmting  the  bills 
to  the  county  judge  is  not  a  filing  thereof,  as 
contended  by  appellant,  but  he  must  see  that 
the  bills  are  acted  on  and  presented  to  the 
clerk  for  filing  within  the  time  permitted  by 
law,  and  the  bills  in  Qiis  case,  under  the  de- 
cisions of  this  court,  cannot  be  considered  by 
us. 
[6]  A  different  question  is  presented,  how- 
.  ever,  in  regard  to  the  statement  of  facts^ 
It  is  made  to  appear  that  appellant  within 
the  time  permitted  by  law  presented  to  the 
county  Judge  a  statement  of  facts;  he  and 
the  county  attorney  being  unable  to  agree. 
It  further  appears  that  the  county  Judge 
made  out  a  statement  of  facts  stating:  "The 
parties  having  failed  to  agree  to  a  statement 
of  facts  in  the  above  entitled  and  numbered 
cause,  and  having  submitted  to  me  their  re- 
spective sttitements,  I  have,  from  my  own 
knowledge,  and  with  the  aid  of  such  state- 
ments, made  out  the  foregoing  statement, 
which  I  certify  to  be  a  correct  statement  of 
all  the  facts  proven  on  the  trial  of  said 
cause,  and  here  now  sign  the  same  and  order 
it  to  be  filed  by.  the  clerk  as  a  part  of  the 
record  .In  this  cause."  This  is  dated  If  ay  6, 
1911.  Why  it  was  not  filed  until  May  30th 
is  not  made  to  appear.  But  appellant,  when 
he  had  failed  to  secure  an  agreed  statement 
of  facts  presented  to  the  county  Judge  a  state- 
ment of  facts  within  the  time  permitted  by 
law,  and  then  it  became  the  duty  of  the  Judge 
to  prepare  and  file  a  statement  of  facts.  As 
it  appears  that  appellant  did  present  a  state- 
ment of  facts  to  the  Judge,  be  is  entitled  to 
have  the  statement  of  facts  considered  in 
this  case.  However,  this  does  not  authorize 
us  to  consider  the  bills  of  exception.  The 
evidence  would  show  that  defendant  made 
a  contract  with  the  prosecuting  witness, 
Brewington,  whereby  Brewlngton  was  to 
work  through  the  crop,  and  was  to  have  the 
product  of  a  certain  18  acres  of  cotton  to  be 
raised  on  the  land  of  defendant  as  pay  for 
his  labor.  It  appears  that  he  did  work  in 
the  crop  until  in  July,  when  defendant  went 
to  the  field,  and  told  Brewington  be  would 
give  him  Just  30  minutes  to  get  out  of  the 
field,  talking  in  an  angry  manner.  Defend- 
ant went  to  his  house  and  got  a  shotgun,  and 
started  back  to  where  Brewington  was  at 
work,  saying,  "By  God,  I  will  kill  him." 
Warren  Watson  saw  defendant,  and  took  the 
gun  away  from  him.  Brewington  got  out 
of  the  field  and  stayed  out,  receiving  no  part 
of  the  crop,  when  this  prosecution  was  begun 
by  indictment  in  December  of  last  year. 
[6]  The  court  did  not  err  in  refusing  to 


give  the  special  charge  requested  by  defend- 
ant, wherein  it  is  stated:  "If  defendant  had 
a  contract  with  Brewington  that  BrewingCbn 
should  work  all  through  the  crop  according 
to  the  direction  of  defendant,  ttien  the  de- 
foidant  had  a  right  to  insist  that  Brewing- 
ton  should  comply  with  the  contract,"  as  the 
evidence  does  not  suggest  that  Brewington 
was  refusing  to  work  in  accordance  with  the 
direction  of  defendant  In  the  absence  of 
evidence  raising  the  issue,  the  court  properly 
refused  to  submit  it.  Neither  did  the  conrt 
err  in  refusing  to  Instruct  the  Jury  at  de- 
fendant's request:  "You  are  not  to  consider 
any  act  or  circumstances  told  by  defendant 
that  occurred  lltb  day  of  Jvlj.  1910."  If 
the  defendant  testified  in  this  case,  the  rec- 
ord does  not  disclose  it.  Consequently  there 
was  no  evidence  calling  for  this  charge. 

[7]  In  a  misdemeanor  case,  if  the  court 
submits  the  issues  made  by  the  evidence 
though  same  Is  not  done  as  specifically  as 
one  would  desire,  yet,  in  the  absence  of  re- 
quest for  a  specific  presentation  of  the  Is- 
sues, such  matters  wUl  not  be  cause  for  re- 
versal of  a  case.  The  court  fairly  submitted 
the  Issues  made  by  the  testimony,  and  the 
Jury  found  that  Brewington  was  intimidated 
to  that  extent  as  to  prevent  him  from  con- 
tinuing longer  to  work  In  the  crop,  and,  tak- 
ing into  consideration  that  defendant  order- 
ed him  off  the  premises,  went  to  the  house 
and  secured  a  shotgun,  saying,  "By  God,  I 
will  kill  him,"  in  the  absence  of  some  show- 
ing that  Brewington  was  guilty  of  some 
wrongdoing,  we  cannot  say  that  the  Jury 
was  not  authorized  so  to  do.  If  the  state- 
ment of  facts  raised  an  Issue  that  Brewing- 
ton  was  In  the  wrong,  a  different  question 
might  be  presented,  but  the  record  before  \is 
discloses  no  wrongful  act  on  his  part 

The  motion  for  rehearing  is  overruled. 


MORVILLB  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  8, 

1911.     Rehearing  Denied.     Dec. 

6,  1911.) 

1.  OanuRAi.  Law  (|  18(^)— Fobmeb  Jeopabdt 

— BlQAlIT. 

One  accused  of  bigamy  waa  not  put  in 
jeopardy  under  a  former  indictment  which  was 
dismissed  before  verdict  on  account  of  a  juris- 
dictional defect  in  failing  to  charge  that  the 
second  marriage  occurred  in  the  county  of  the 
prosecution. 

[Eld.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  SS  310,  328;  Dec.  Dig.  {  180.*] 

2.  BiGAVT  (J  4*)— Indictment— SuFBTCiKNCY. 

An  indictment  charging  tbat  accused  un- 
lawfully married  J.  while  he  then  and  there  had 
a  former  wife  T. — that  is,  that  accused  at  the 
time  of  his  marriage  with  J.  had  theretofore 
been  and  was  then  and  there  lawfully  marriod 
to  T.  and,  at  the  time  of  his  second  marriage,  T. 
waa  then  and  there  living,  etc.— sufficiently 
charges  bigamy. 

[Ed.    Note.— For   other   cases,    see    Bigamy, 
Cent  Dig.  $f  19-29;   Dec.  Dig.  i  4.*] 
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3.  BioAirr  (i  6*)— VAKiAifCK— Navbb  or  Pas- 
ties. 

Under  an  indictment  for  bigumy  char^inc 
tliat  accused  at  the  time  of  a  second  mamage 
was  lawfnUy  married  to  "Theresa  Morville," 
evidence  waa  admissible  to  show  that  the  former 
marriag*  was  with  "Theresa  Deignon,"  since 
the  indictment  did  not  charge  that  accused  mar- 
ried her  under  the  name  of  "Theresa  Morrille." 
[EJd.  Note. — For  other  cases,  see  Bigamy, 
Cent.  Dif.  H  30,  31;    Dec.  Dig.  {  S.*] 

4.  CiuinirAi.  Law  (|  1169*)— Habvlbsb  Bb- 

BOB — ADXiasIBILITT  OF  BVIDBNOS. 

lEkroT  in  permitting  the  second  wife's  moth- 
er to  testify  that  since  tha  date  of  the  second 
marriage  she  had  seen  a  woman  whom  people 
called  T.,  the  person  named  in  the  indictment 
as  the  former  wife,  was  hannleas  where  the  for- 
mer marriage  with  T.  was  incontroverUbly 
proTen.  • 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.   Cent   Dig.   H  8137-3143;    Dec   Dig.   { 

5.  BlGAlCT  (I  1*)— iNBTBUOnORB— LKBKSB  FOB 
FOBMXB  Mabbiaoe. 

An  instruction  that  the  burden  was  on  the 
state  to  show  tlie  issuance  of  a  license  for  the 
first  marriage  was  properly  refused,  since  a 
license  is  not  an  absolute  prerequisite  to  a  law- 
ful marriage. 

[Bi.  Note. — For  other  cases,  see  Bigamy,  Cent. 
Dig.  |»;  Dec  Dig.  {  1.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Robt  B.  Seay,  Judge. 

W.  A.  Morrille  was  convicted  of  bigamy, 
and  be  appeals.    AfBrmed. 

Wiley  &  Baskett,  for  appellant  G.  E. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
Ticted  of  bigamy;  his  punishment  being  as- 
sessed at  two  years  confinement  In  the  pen- 
itentiary. 

[1]  1.  Appellant  sets  up  by  bill  of  excep- 
tions the  action  of  the  court  sustaining  the 
demurrer  of  the  connty  attorney  to  the  plea 
of  former  jeopardy.  The  Indictment  upon 
which  appellant  was  convicted  recites  and 
charges  that  appellant  on  the  17th  day  of 
July,  1909,  etc,  unlawfully  married  Jessie 
Osteen  In  Dallas  county,  and  that  he  then 
and  there  had  a  lawful  former  wife  living,  to 
wit,  Tberesa  MorvUle,  etc.  It  seems  from  the 
allegation  set  up  In  the  plea  of  jeopardy  that 
another  indictment  had  been  preferred  by  the 
grand  jury  of  Dallas  county  charging  appel- 
lant did  marry  and  have  for  his  wife  Theresa 
MorvUle,  and  that  this  marriage  occurred  in 
Dallas  county,  and  that  while  she  was  living 
with  him,  and  on  the  17tb  of  July,  1909,  ap- 
pellant married  and  had  for  bis  wife  Jessie 
Osteen,  and  that  on  that  date  he  bad  both  of 
these  wives  at  one  and  the  same  time. 

The  plea  and  the  statement  In  the  bill  of 
exceptions  together  show  that,  when  appel- 
lant went  to  trial  upon  the  first  Indictment 
and  while  the  testimony  was  being  Introduc- 
ed, he  urged  objection  to  the  marriage  of 
Jessie  Osteen,  because  there  was  no  allega- 
tion that  that  marriage  occurred  in  Dallas 
county.    This  objection  was  sustained  by  the 


court,  whereupon  the  state  dismissed  that 
prosecution.  Appellant's  contention  la  that, 
by  reason  of  these  facts,  he  had  been  placed 
In  jeopardy  under  the  former  Indictment,  and 
could  not  be  further  prosecuted.  If  the  for- 
mer Indictment  had  been  a  valid  one,  under 
the  circumstances,  appellant's  plea  would  be 
good  and  should  have  t)een  sustained,  but  wc 
are  ot  opinion,  under  the  authorities,  bis 
plea  is  not  well  taken.  That  Indictment  fail- 
ed to  allege  that  the  marriage  with  Jessie 
Osteen  occurred  in  Dallas  county;  therefore 
that  county  had  no  jurisdiction  of  it  under 
the  indictment  This,  we  think,  rendered  the 
Indictment  Invalid.  It  will  be  noted  that  a 
verdict  was  not  reached  in  the  case,  but  im- 
mediately upon  discovering  the  fact,  on  ob- 
jection to  the  testimony  that  it  was  not  al- 
leged tbat  Dallas  county  bad  jurisdiction  by 
reason  of  the  marriage  to  Jessie  Osteen,  by 
permission  of  the  court  the  prosecution  was 
withdrawn  from  the  jury,  and  the  case  dis- 
missed. We  are  of  opinion  tbat  there  was 
no  error  In  this,  and  the  court  was  correct 

[2]  2.  We  are  farther  of  opinion  that  the 
court  was  not  In  error  In  refusing  to  quash 
the  indictment  in  this  case.  It  sofllclently 
charges  the  ofTense  under  the  authorities  In 
this  state.  The  Indictment  charges  that  ap- 
pellant did  unlawfully  marry  Jessie  Osteen 
while  be,  appellant,  then  and  there  had  a 
former  wife,  to  wit,  Theresa  Morville;  tbat 
is,  the  said  W.  A.  Morville  at  the  time  of  his 
said  marriage  with  Jessie  Osteen  had  there- 
tofore been  and  was  then  and  there  lawfully 
married  to  said  Tberesa  Morville,  and  at  the 
time  of  said  marriage  with  said  Jessie  Os- 
teen the  said  Tberesa  Morville  was  then  and 
there  living,  etc.  This  form  of  Indictment 
has  t>een  held  sufficient  The  latest  case  per- 
haps on  it  by  this  court  was  Bryan  v.  State, 
139  S.  W.  981,  decided  at  the  last  term  of  our 
court,  which  terminated  the  last  Saturday  In 
June,  1911. 

[3]  3.  Another  bill  of  exceptions  recites 
tbat  Esther  Madewell  and  H.  P.  Madewell 
were  permitted  to  testify  for  the  state  that 
on  3d  day  of  March,  1908,  they  each  witness- 
ed a  marriage  ceremony  between  defendant 
and  one  Theresa  Delgnon  at  the  home  of  the 
father  of  the  defendant  In  Dallas;  that  they 
bad  seen  the  said  Tberesa  nearly  every  day 
since  said  marriage,  and  saw  her  only  a  day 
or  two  prior  to  the  time  of  their  testifying, 
and  that  she  was  still  living;  that  she  now 
lives  and  has  lived  since  said  marriage  cere- 
mony at  the  home  of  defendant's  father,  and 
had  lived  there  ever  since  their  marriage. 
Objection  was  urged  to  this  testimony  be- 
cause Immaterial,  Irrelevant,  and  prejudicial ; 
further,  because  defendant  was  not  charged 
with  having  married  "Theresa  Delgnon,"  but 
having  married  Theresa  Morville,"  and  be- 
cause there  was  no  charge  in  the  indictment 
the  testimony  would  support  This  was  over- 
ruled and  exception  taken  and  approved.    Un- 
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der  the  charge  In  the  Indictment,  we  are  of 
opinion  the  court  was  not  In  error.  The  In- 
dictment charged  that  on  the  17th  of  July  av- 
pellant  married  Jessie  Osteea  in  Dallas  coun- 
ty, and  that  at  that  time  he  had  another  liv- 
ing wife,  to  wit,  Theresa  MorvlUe,  and  that  at 
that  time  he  was  lawfully  married  to  Ther- 
esa MorvlUe.  This  does  not  charge  that  he 
married  Theresa  MorvlUe  under  the  name  of 
"Theresa  MorvlUe,"  but  It  does  charge,  at  the 
time  he  married  Jessie  Osteen,  his  former 
wife,  Theresa  MorvlUe,  was  then  living. 
This  eliminates,  we  think,  any  question  of  va- 
riance, and  that  the  witnesses  were  author- 
ized to  testify  under  that  allegation  of  the 
indictment 

[4]  4.  Harriett  Osteen,  mother  of  Jessie, 
who  appellant  was  charged  to  have  unlaw- 
fully married,  testified  that  she  had  since 
July  17tb,  the  date  of  the  marriage  of  her 
daughter  to  appeUant,  met  a  woman  some 
three  or  four  times  that  people  called  "Ther- 
esa MorvlUe,"  that  she  had  never  seen  her 
nor  knew  her  before  July  17,  1909,  and  that 
she  did  not  know  her  name  except  by  what 
other  people  told  her.  Perhaps  this  testimo- 
ny strictly  speaking  was  not  admissible,  but 
taken  in  connection  with  the  whole  record, 
and  In  view  of  the  fact  that  there  was  no 
question  as  to  who  Theresa  MorvUle  was, 
and  that  she  had  previously  married  appel- 
lant, and  was  Identified  as  his  wife,  we  do 
not  believe  the  statement  of  this  witness  that 
Theresa  MorvlUe  had  been  pointed  out  to 
her,  and  that  she  had  seen  her  several  times. 
Is  not  of  sufficient  Importance  to  reverse  the 
judgment  If  this  was  the  only  identifica- 
tion of  the  former  wife,  there  might  be 
trouble  about  the  matter,  but  it  seems  to  be 
uncontrovertlbly  proved  tliat  he  had  married 
Theresa  MorvUle  or  Theresa  Delgnon,  and 
that  at  the  time  he  made  the  second  marriage 
that  she  was  his  wife.  This  was  testified  to 
by  witnesses,  and  there  was  no  attempt  to 
contradict  It  We  therefore  think  this  evi- 
dence was  not  of  sufficient  importance  to  re- 
quire a  reversal  of  the  judgment. 

[6]  B.  Esther  Madewell  and  H.  P.  Made- 
weU  each  testified  as  having  been  present 
and  witnessed  the  marriage  between  defend- 
ant and  Theresa  Delgnon  on  March  3,  190S. 
They  both  testified  that  the  marriage  was 
performed  by  one  John  Williams,  who  was 
then  the  justice  of  the  peace  for  precinct 
No.  1  of  Dallas  county,  Esther  Madewell 
testified  that  she  did  not  know  whether  WU- 
Uams  bad  license  for  said  marriage  or  not; 
and  H.  P.  MadeweU  testified  that  Williams 
had  some  kind  of  a  paper  In  his  hand,  but 
that  he  did  not  know  whether  same  was  a 
license  or  not;  that  this  was  all  the  testi- 
mony adduced  upon  the  trial  as  to  whether 
or  not  Williams  had  a  marriage  license  at  the 
time.  In  this  connection  appellant  asked  the 
following  instruction:  "Tou  are  charged 
that  before  a  Justice  of  the  peace  can  law- 


fully perform  a  ceremonious  marriage^  be 
must  have  a  marriage  Ucense  duly  Issued. 
Tou  are  therefore  charged  that  the  burden 
of  proof  la  upon  the  state  to  show  the  issu- 
ance of  a  marriage  license  for  tlie  aUeged 
first  marriage  before  John  WUlIams  could 
legally  marry  the  defendant  to  any  one.  And, 
unless  the  state  has  so  shown  the  issuance 
of  said  marriage  license,  you  wlU  acquit  the 
defendant"  This  record  fails  to  show  that 
WUUams  was  introduced  as  a  witness,  and 
the  marriage  license  of  record  was  not  intro- 
duced, and  no  reason  given  why  Williams 
was  not  adduced,  or  why  the  marriage  li- 
cense and  the  record  of  it  was  not  But,  be 
that  as  it  may,  we  are  stiU  of  opinion  that 
the  cohrt  was  correct  In  not  giving  the  spe- 
cial charge.  A  marriage  license  is  not  an  ab- 
solute requisite  to  a  legal  marriage.  It  is 
evidence  of  a  marriage  and  under  our  stat- 
ute authorized  to  be  Issued,  but  a  legal  mar- 
riage in  this  state  can  be  solemnized  without 
a  marriage  license,  and  under  aU  the  author- 
ities a  legal  and  proper  marriage  can  be 
shown  without  showing  the  issuance  of  li- 
cense. The  fact  that  appellant  consummated 
the  previous  marriage  seems  not  to  have 
been  questioned  during  the  trial.  Two  wit- 
nesses testified  they  saw  the  marriage  cere- 
mony performed,  and  that  they  had  lived  to- 
gether as  man  and  wife  since  their  marriage 
at  the  residence  of  appellant's  father.  We 
think  the  court  would  have  been  in  error  in 
submitting  the  charge  under  the  circumstanc- 
es of  this  case. 

We  are  of  opinion  that  the  record  is  suffi- 
ciently free  from  error  to  require  this  court 
to  affirm  the  Judgment,  and  it  is  accordingly 
so  ordered. 


VILLA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 

1911.    BehearinK  Denied  Dec. 

6,  1911.) 

1.  Cbiminai,  Law  (§  1099*)— Statement  of 
Facts— Time  of  Filinq. 

Where  a  statement  of  facts,  filed  one  day 
too  late,  could  not  be  filed  earlier  on  account  of 
the  illness  of  the  district  attorney  and  accused's 
attorney,  and  the  statement  was  agreed  to  by 
the  parties  and  approved  by  the  trial  court,  the 
court  on  appeal  will  consider  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  §§  2866-2S80;    Dec.   Dig.  i 

2.  Criminal  Law  (§§  1056,  1064*)— Review— 
Instructions— Exceptions. 

Where  accused  took  no  bUl  of  exceptions 
to  the  refusal  to  give  charges  embraced  m  the 
charges  given,  or  erroneous  on  a  point  on  which 
the  court  gave  no  charge,  and  he  did  not  com- 
plain on  that  account  in  his  motion  for  new 
trial,  Code  Cr.  Proc.  1895,  art.  723,  prohibited 
the  court  from  reversing  the  conviction. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Ii  2668,  2670,  2673-2684;  Dec. 
Dig.  Si  1056,  1064.*]  1 
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3.  CBmncAi.  IjAw  (|  1159*)— Ezcbbsite  Pun- 

lEEVENT. 

The  coart  on  appeal  may  not  disturb  the 
panishment  aaseased  by  the  jaiy  within  its  dis- 
cntion  conferred  by  law,  on  the  ground  that  it 
'»  excessive. 

[Bd.  Note. — ^For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {  8079;   Deo.  Dig.  §  1159.*] 

4.  Homicide  (J  254*) — Mubdeb  in  the  Second 

DKOBEE— E^VIDENCB. 

Evidence  held  to  support  a  conviction  of 
mnider  in  the  second  degree. 

fEd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  533-538;   Dec.  Dig.  g  254.*] 

Appeal  from  District  Court,  De  Witt  Conn- 
t;;  John  M.  Green,  Judge. 

Jose  Villa  was  convicted  of  murder  In  tbe 
second  degree,  and  be  appeals.    Affirmed. 

J.  P.  Parrls,  for  appellant  C.  E.  I>ane, 
Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  The  appellant  was 
indicted  by  the  grand  Jury  of  De  Witt  coun- 
ty, charged  with  the  murder  of  Ernest  Under- 
wood on  September  9,  1907.  Upon  a  trial  he 
was  conTlcted  of  murder  in  the  second  de- 
gree, and  bis  punishment  assessed  at  confine- 
ment In  the  penitentiary  for  75  years. 

The  record  shows  that  the  appellant  was 
represented  by  an  attorney  of  the  De  Witt 
county  bar  under  appointment  by  the  court. 
Tbe  Assistant  Attorney  General  has  made  a 
motion  to  strike  out  the  statement  of  facts 
hi  this  case  because  filed  one  day  too  late 
and  upon  other  grounds. 

[1]  It  is  unnecessary  for  us  to  pass  upon 
that  question  or  to  discuss  it  because  of  the 
disposition  we  make  of  the  case.  In  this  con- 
nection, however,  we  will  state  that  the  Judg- 
ment of  the  court  Itself  shows  that  the  state- 
ment of  fiicts  could  not  be  earlier  prepared 
and  presented  to  the  state's  attorney  because 
of  the  sickness  of  the  appellant's  attorney, 
and  that  the  district  attorney  could  not  ear- 
I  lier  pass  upon  it  because  of  his  sickness. 
I  The  statement  of  facts  in  the  record  also 
shows  that  It  was  agreed  to  by  all  parties 
and  approved  by  the  court.  We  have  consid- 
ered tbe  statement  of  facts  In  the  disposition 
of  the  case. 

The  testimony  shows  that  the  appellant,  a 
Mexican,  and  the  deceased,  as  it  is  expressed, 
a  white  man,  together  with  one  other  of  each 
nationality,  left  the  city  of  Cuero  on  the 
evening  the  killing  occurred.  The  deceased 
was  in  charge  of  one  two-horse  wagon,  and 
the  appellant  in  charge  of  another.  The 
Rate's  witness  Prageres  Garza,  a  Mexican, 
was  a  stranger  to  all  of  the  parties  at  the 
time,  and  sought  permission  to  ride  with  the 
parties  in  appellant's  wagon,  he  desiring  to 
go  to  tbe  same  locality  some  several  miles 
from  Cuero  where  these  parties  were  going. 
They  permitted  him  to  ride  with  them.  Aft- 
er going  a  short  distance,  the  deceased  turn- 
ed over  to  said  state's  witness  Garza  the 
wagon  he  was  In  charge  of,  which  was  going 


along  in  company  with,  but  Just  behind,  tbe 
other,  and  he,  with  the  other  three  persons, 
got  in  the  wagon  the  appellant  was  in  charge 
of.  They  were  all  drinking  more  or  less,  and 
drank  some  on  the  road  after  leaving  Cuero, 
a  few  miles  out  of  Cuero.  This  state's  wit- 
ness says:  Tbe  whole  four  persons  got  into 
a  scuffle  or  fight  while  the  wagon  was  moving 
along,  and  all  four  fell  out  of  the  wagon  on 
the  ground.  That  the  other  Mexican,  one 
of  the  four,  was  so  drunk  that  he  could  not 
walk  well,  and  would  fall  when  standing  on 
the  ground.  However,  they  all  got  back  in 
the  wagon,  nothing  serious  occurring  in  this 
fight  or  scuflle.  After  going  some  distance 
further,  they  all  four  got  out  of  the  wagon, 
the  other  Mexican  being  so  drunk  be  fell  on 
the  ground,  and  did  nothing  further  in  the 
fight.  The  appellant  asked  the  deceased  if 
he  wanted  to  fight  him.  Deceased  replied 
that  he  did.  This  Inquiry  and  reply  seems  to 
have  been  made  at  the  time  more  than  once. 
Thereupon  the  appellant  proceeded  to  search 
the  deceased,  this  witness,  and  the  other 
white  man  for  arms,  and  found  they  were  all 
without  arms,  and  then  searched  the  drunken 
Mexican  on  the  ground,  and  found  on  his  per- 
son a  knife  which  tbe  appellant  proceeded  to 
take  from  this  drunken  Mexican  on  the 
ground,  and  hold  in  such  a  way  about  his 
person  as  not  to  disclose  it  to  the  deceased. 
That  the  deceased  and  the  appellant  there- 
upon began  the  fight,  and  the  appellant  imme- 
diately stabbed  deceased  with  the  knife,  and 
killed  him  instantly.  The  appellant  thereup- 
on fled,  and  succeeded  in  escaping  from  Tex- 
as into  Mexico.  The  sheriff  and  his  force 
hunted  for  him,  and  finally,  nearly  three 
years  later,  located  him  in  Mexico,  and 
brought  him  back  to  Cuero,  where  he  was 
tried  in  January,  1911.  It  was  nearly  three 
years  after  the  kilUng  before  the  sheriff  suc- 
ceeded in  finding,  arresting,  and  returning 
appellant  to  De  Witt  county. 

A  doctor  was  introduced  by  the  state,  who 
testified  that  he  examined  the  stab  in  the 
body  of  the  deceased  the  next  day  after  the 
kUling;  that  the  wound  was  about  an  inch 
long  in  tbe  region  of  the  heart,  penetrating, 
in  effect,  the  vital  parts,  and  was  sufilcient 
to  cause,  and  did  cause,  the  death  Instantly 
of  the  deceased;  that  the  wound  in  the  breast 
was  not  open  nor  gaping,  but,  on  the  contra- 
ry, was  rather  closed  on  the  outer  surface  of 
the  body;  that  the  wound  would  cause  inter- 
nal bleeding  in  the  cavity  of  the  body,  but 
that  in  the  condition  it  was,  and  its  location, 
it  would  cause  very  little  of  the  blood  to  flow 
from  the  body. 

The  appellant,  who  testified,  repeatedly  ad- 
mitted that  the  testimony  of  the  state's  wit- 
ness Garza  was  substantially  true  in  every 
particular,  except  the  Immediate  fight  which 
resulted  in  the  killing.  He  testified  that  none 
of  the  parties  at  the  time  got  out  on  the 
ground,  and  that  the  killing  did  not  occur  on 
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the  gromid,  but  that  the  deceased  had  been 
more  than  once  on  the  trip  attempting  to 
have  a  fight  with  the  other  drank  Mexican, 
and  that  the  appellant  had  kept  them  apart 
and  prevented  the  fights;  that  thereupon  the 
deceased  slapped  him;  that  they  were  at  the 
front  of  the  wagon,  and  he,  appellant,  hold- 
ing the  lines,  driving;  that,  when  he  was 
slapped,  he  ran  to  the  back  end  of  the  wagon 
which  was  loaded  with  cotton  seed,  and  the 
deceased  came  towards  him  with  a  bottle  of 
whisky,  and  was  attempting  to  strike  him, 
and  that  he  thereupon  cut  and  killed  the  de- 
ceased in  self-protection,  believing  that  bis 
own-  life  was  in  jeopardy,  and  that  the  de- 
ceased would  either  kill  or  do  him  serious 
bodily  injury. 

It  will  be  seen  that  the  testimony  of  the 
appellant  and  the  state's  witness  was  as  to 
the  immediate  fight  practically  the  reverse  of 
one  another;  the  state's  witness  showing 
that  the  fight  occurred  on  the  ground,  and 
not  In  the  wagon,  and  that  the  deceased  made 
no  attempt  to  assault  him  otherwise  than  to 
have  a  fist  fight,  and  that  the  appellant  had 
first  searched  the  deceased,  and  found  that 
he  was  unarmed,  and  then  armed  himself, 
and  Immediately  stabbed  and  killed  him.  As 
stated  above,  the  testimony  shows  that  all 
the  parties  were  drinking.  The  appellant 
himself  testified  that  he  was  drunk,  not  so 
drunk  that  he  could  not  walk,  but  was  drunk. 
The  testimony  by  himself,  as  well  as  all  the 
other  evidence,  shows  that  he  Immediately 
fled  and  escaped  Into  Mexico  as  explained 
above.  He  claimed  that  he  fled  because  the 
other  drunken  Mexican  told  him  that  he  had 
better  do  so,  and  that  he  was  afraid  that  he 
would  be  caught  and  punished  if  he  did  not 
It  is  well  enough  to  state  that  the  state's 
witness  Garza  showed  that,  after  the  deceas- 
ed was  killed,  the  other  four  persons,  includ- 
ing the  appellant,  attempted  to  put  the  body 
of  the  deceased  back  into  the  wagon;  that 
in  the  first  efTort  they  failed  to  do  so,  the 
other  drunk  man  assisting  In  this;  that 
right  afterwards,  without  the  other  drunk 
man,  the  others  succeeded  in  placing  the  body 
in  the  wagon.  The  appellant  introduced  the 
manager  of  the  ranch  where  he  worked  for 
about  seven  months  Just  prior  to  and  up  to 
the  killing,  who  testified  that  be  examined 
the  place  where  the  killing  is  alleged  to  have 
occurred  the  next  morning  after  the  killing, 
and  that  he  found  nothing  there  to  indicate 
that  a  scuffle  had  taken  place,  except  about 
a  dozen  cotton  seed  on  the  ground;  that 
there  was  no  blood  on  the  ground;  that  he 
examined  the  wagon,  and  found  a  drop  of 
blood  on  the  tire  of  the  right-hand  front 
wheel  and  another  drop  on  the  right  hand 
of  the  doubletree  on  the  same  side  of  the 
wagon;    that  he  found  the  body  of  the  de- 


ceased In  the  wagon,  lying  partly  on  his  face, 
his  right  hand  and  arm  rather  under  his 
body  and  his  left  along  side  of  his  body,  not 
against  it;  that  he  found  one  knife  wound 
about  the  point  of  the  left  shoulder  blade; 
and  it  appeared  that  the  knife  bad  struck  a 
bone  and  glanced;  that  there  was  considera- 
ble blood  In  the  wagon  under  the  body,  and 
that  it  had  even  run  through  on  to  the  ground 
where  he  found  the  wagon  and  the  body  tbat 
night  several  hours  after  the  killing. 

[2]  The  court  charged  on  murder  in  the  first 
and  second  degrees,  manslaughter,  and  self- 
defense.  There  is  no  attack  whatever  on  the 
charge  of  the  court  by  a  bill  of  exceptions, 
motion  for  new  trial,  or  otherwise.  The  ap- 
pellant requested  several  charges,  most  of 
them  very  short,  on  the  subject  of  self-de- 
fense. They  were  all  embraced  substantially 
in  the  charge  of  the  court  He  also  request- 
ed three  charges  on  the  subject  of  intoxica- 
tion of  the  appellant  but  none  of  them  cor- 
rectly enunciating  the  law  on  that  subject 
They  were  refused  by  the  court  The  court 
gave  no  charge  on  the  subject  The  appellant 
neither  took  a  bill  of  exceptions  to  the  re- 
fusal of  the  court  to  give  the  charges  be  had 
asked  on  the  subject,  nor  did  he  complain  on 
that  account  by  bis  motion  tor  new  trial.  So 
that  by  article  723,  Code  Cr.  Proc  1893. 
this  court  is,  in  effect  prohibited  from  re- 
versing the  lower  court  under  the  circum- 
stances as  shown  by  this  record. 

The  appellant  made  a  motion  to  quash  the 
indictment  because  of  prejudice  against  the 
Mexican  race  in  the  selection  of  the  grand 
Jurors;  also  to  quash  the  special  venire  on 
that  account  and  also  to  quash  the  summons 
of  the  talesmen  by  the  sheriff.  The  court 
heard  testimony  on  these  questions,  and  In 
allowing  each  bill  stated  that  he  overruled 
the  several  motions  because  the  evidence 
would  not  sustain  it,  but.  In  effect,  on  tbe 
contrary,  proved  that  there  was  no  prejudice. 
We  have  examined  the  testimony  on  this  sub- 
ject shown  by  the  statement  of  facts,  and  It 
Is  our  opinion  that  the  Judge  was  clearly 
right  and  Is  sustained  by  tbe  evidence  tn  the 
said  rulings  he  made. 

[3]  Complaint  Is  also  made  by  bill  of  ex- 
ceptions to  the  verdict  assessing  tbe  penalty 
at  confinement  for  75  years  as  excessive,  and 
It  is  also  claimed  that  the  evidence  Is  insuffi- 
cient to  support  the  verdict  The  Jury  under 
the  law  clearly  had  the  discretion  to  fix  the 
penalty  as  It  did,  and,  even  though  It  should 
appear  to  us  to  be  for  a  long  time,  we  have 
no  discretion  on  that  ground  to  disturb  it 

[4]  We  have  also  examined  the  testimony, 
and  think  it  is  amply  sufiScient  to  sustain  the 
verdict 

As  there  Is  no  reversible  error  presented, 
the  Judgment  will  be  affirmed. 
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BAGLET  T.  STATE. 

(Coart  of  CMminal  Appeab  of  Texas.    Not.  15, 

1911.) 

I  POBOKBT  (i  29*)— PAasmo  FOBOED  INSTBU- 
JfENTS — I W  DICTIUNI>— SUFFICIENCT. 

An  Indictment  for  passing  a  forged  instru- 
ment,  which  alleges  that  accased  passed  as  true 
a  forged  instrnment  to  a  iwrson  named  with 
intent  to  defrand  a  third  person,  but  which 
fails  to  allese  any  legal  relation  between  them, 
is  fatally  defective. 

[Ea.     Note. — For   other    cases,    see   Forgery, 
Cent  Dig.  S!  77-81;   Dec.  Dig.  {  29.»] 

2.  FOROKBT     (8    28*)— "IHSTBUMENT"    AB    SUB- 
JECT  or   FOBOEBT. 

Where  a  contract  of  insurance  demanded 
proof  by  affidavit  with  proper  seal  of  death  of 
insured,  an  indictment  for  passing  a  forced 
proof  or  death,  which  set  out  an  a£Sdavit  with- 
out a  seal,  did  not  allege  an  instrument  which 
was  ^he  subject  of  forgery  within  Pen.  Code 
1895,  art.  537,  requiring  that  the  alleged  forged 
instrument  must  be  such  as  would  have  affected 
property  had  it  been  true. 

VBi.    Note. — For    other    cases,    see    Forgery, 
Cent.  Dig.  §S  66-76;   Dec.  Dig.  |  28.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3605-3668.] 

3.  FoBQEBT  ({  44*)— Evidence— SxwnciENCT. 

To  support  a  conviction  under  an  indict- 
ment for  passing  a  fotged  instrument,  alleging 
that  accoTCd  pa»ed  a  forged  instrument  to  an 
individual  to  defraud  an  insurance  company,  the 
evidence  most  show  a  legal  connection  between 
the  individual  and  the  company. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Dec  Dig.  J  44.»] 

4.  FoBOSBT  (8  23*>— Venue— Evidence. 

An  indictment  alleged  that  accused  passed 
a  forged  instrument  to  an  individual  in  the 
ooanty  of  the  venue  with  intent  to  defraud  an 
insurance  company  having  its  home  ofiSce  in 
another  coanty.  The  instrument  was  delivered 
to  the  individual  to  deliver  to  the  insurance 
company  as  an  accommodation  to  accused.  The 
instrument  was  delivered  to  the  company  at  Its 
home  office,  and  the  home  office  was  the  only 
oSee  authorised  to  receive  it.  Held  not  to 
show  that  the  offense  was  committed  in  the 
county. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent. 
Dig.  199;   Dec  Dig.  8  23.»] 
5.  FoBGEBT  (8  7*)— Blejibnts— Chabacteb  of 

Inbibuioent. 

An  instrument  to  be  the  subject  of  forgery 
must  be  of  a  character  calculated  to  deceive. 

[EM.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  81  8-15;  Dec.  Dig.  8  7.*] 

Appeal  from  District  Court,  Comanche 
County ;  J.  H.  Arnold,  Judge. 

F.  M.  Bagley  was  convicted  of  forgery, 
and  be  appeals.  Reversed,  and  prosecution 
dismissed. 

Goodson  &  Goodson,  for  appellant  C.  B. 
LAne,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  forgery. 

The  case  presents  rather  a  novel  condition 
of  things  on  the  face  of  the  Indictment.  The 
original  indictment,  properly  certifled  and 
designated,  has  been  sent  up  by  order  of  the 
trial  court  for  the  Inspection  of  this  court 
The  Indictment  contains  two  counts,  one  for 


forgery,  and  the  other  for  passing  the  alleged 
forged  instrument.  It  is  uimecessary  to  no- 
tice the  first  Inasmuch  as  It  was  not  sub- 
mitted to  the  jury,  and  therefore  passes 
out  of  the  case. 

1.  The  second  count  charges  that  appellant 
willfully,  knowingly,  and  fraudulently  passed 
as  true  to  W.  H.  Davis  a  false  and  forged 
instrument  in  writing  which  had  theretofore 
been  made  without  lawful  authority  and 
with  Intent  to  defraud,  and  was  then  of  the 
tenor  following:  Then  sets  out  two  instru- 
ments. One  is  a  certificate  of  death  made 
out  for  the  Lone  Star  Insurance  Union,  Par- 
Is,  Tex.  We  deem  It  unnecessary  to  set  this 
out  in  fulL  We  think  it  is  sufilcient'to  say 
that  the  Instrument  was  intended  to  show 
that  the  wife  of  appellant  died  in  Alabama 
on  the  2d  of  January,  1911,  and  this  certifi- 
cate is  signed  by  Dr.  O.  L.  McWhorter.  The 
other  instrument  attached  to  and  made  a 
part  of  the  indictment  purports  to  be  an  affi- 
davit before  J.  A.  J.  Tomlin,  a  notary  public 
in  and  for  the  county  of  Cherokee,  in  the 
state  of  Alabama,  and  is  signed  by  Dr.  O.  L. 
McWhorter,  at  least  the  indictment  alleges 
that  the  signature  in  both  instances  Is  Dr. 
O.  L.  McWhorter.  An  inspection  of  the  orig- 
inal document  Is  not  convincing  of  that  fact 
But  be  that  as  it  may,  the  affidavit  Is  with- 
out a  seal.  There  is  a  place  for  the  seal, 
but  the  seal  Is  not  there.  There  Is  a  seal 
attached  to  these  papers  on  a  blank  piece 
of  paper,  which  blank  piece  of  paper  is 
pinned  to  the  affidavit,  and.  If  It  can  be  con- 
sidered as  having  any  connection  with  the 
affidavit  it  Is  by  reason  of  the  fact  that  it 
was  pinned  to  it  There  Is  nothing  on  the 
face  of  the  paper  to  show  that  the  seal  was 
intended  for  It  It  Is  simply  Impressed  upon 
a  blank  piece  of  paper.  The  Indictment  then 
proceeds  as  follows:  "And,  by  way  of  explan- 
atory and  innuendo  averments,  It  Is  alleged 
that  theretofore  the  said  Lone  Star  Insur- 
ance Union  had  issued  an  Insurance  policy  up- 
on the  life  of  the  wife  of  the  said  F.  M.  Bag- 
ley,  to  wit  the  said  Charity  Bagley,  the  said 
Charity  Bagley  being  the  beneficiary  named 
in  said  Insurance  policy;  that  as  a  condition 
precedent  to  the  payment  of  said  insurance 
policy  the  said  Lone  Star  Insurance  Union  de- 
manded and  required  that  proof  of  the  death 
of  the  said  Charity  Bagley  be  made  and  sign- 
ed by  the  physician,  attending  her  during  her 
last  sickness,  or  by  the  undertaker  who  at- 
tended her  after  death,  and  required  that 
proof  of  such  death  must  be  attached  to  an 
oath  before  a  notary  public  with  seal."  Then 
follows  an  allegation  to  the  effect  that  Chari- 
ty Bagley  did  not  in  fact  die  as  stated  in  the 
certificate,  but  that  she  was  still  living,  etc. 
And  also  follows  some  explanatory  aver- 
ments and  statements  to  the  effect  that  they 
intended  to  write  the  name  of  "Dr.  B,  L. 
McWhorter"  where  they  wrote  the  name  of 
"Dr.  O.   L.   McWhorter,"   and   denybig,   in 
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fact,  that  Dr.  McWborter  signed  It,  and  that 
Tomlln  In  fact  a%  notary  public  swore  the 
said  McWhorter.  Then  follows  this:  "That 
the  purported  notarial  seal  of  'J.  A.  J.  Tom- 
lln N.  P.  Ex-Off,  J.  P,  Cherokee  Co.,  Ala.,' 
which  was  Impressed  upon  a  blank  piece  of 
paper  and  said  paper  attached  and  pinned 
to  said  'certificate  of  death'  and  said  'affi- 
davit' was  not  In  fact  and  In  truth  placed 
there  by  the  said  J.  A.  J.  Tomlln  nor  by  bis 
authority;  that  the  said  'certificate  of  death' 
was  made  by  the  said  F.  M.  Bagley  and  Is 
absolutely  as  above  shown;  that  the  said 
'affidavit'  as  made  Is  not  on  the  same  piece 
of  paper  as  said  'certificate  of  death,'  but 
Is  on  a  separate  piece  of  paper,  and  is  au- 
thentically as  above  shown,  and  is  attached 
to  same  by  being  pinned  thereto  as  above 
shown;  that  the  purported  notary  seal  of 
the  said  J.  A.  J.  Tomlln  is  on  a  separate 
piece  of  paper  and  Is  attached  to  said  'certifi- 
cate of  death'  and  'affidavit'  by  being  pinned 
thereto;  that  said  'certificate  of  death'  and 
said  'affidavit'  were  falsely,  willfully,  and 
fraudulently  made,  without  lawful  authority 
by  the  said  P.  M.  Bagley  for  the  purpose  of 
swindling  and  defrauding,  and  were  made 
for  the  purpose  of  misleading  and  deceiving 
said  insurance  company  and  to  make  it  ap- 
pear that  his  said  wife,  Charity  Bagley,  was 
dead,  when  In  truth  and  In  fact  she  was  not 
dead,  for  the  purpose  of  collecting  the  amount 
named  In  said  insurance  policy  from  said  in- 
surance company  and  applying  the  same  to 
the  use  and  benefit  of  him  the  said  F.  M. 
Bagley,  contrary  to  the  statute,  etc.,  and 
against  the  peace  and  dignity  of  the  state." 

Several  grounds  are  urged  against  the  va- 
lidity of  these  pleadings  of  a  general  and 
special  nature  and  character.  We  are  of 
opinion  that  they  should  have  been  sus- 
tained. 

[1]  The  Indictment  began  by  charging  that 
appellant  passed  as  true  to  W.  H.  Davis  the 
Instrument,  and  closes  the  indictment,  after 
getting  through  the  innuendo  and  explana- 
tory averments,  as  they  are  termed,  by  stat- 
ing this  was  done  for  the  purpose  of  de- 
frauding the  Insurance  union  or  company 
located  at  Paris,  Tex.  There  is  no  pleading 
or  statement  or  allegation  In  the  indictment 
anywhere  that  connects  Davis  in  Comanche 
county  with  the  insurance  company  at  Paris, 
Tex.  There  Is  no  averment  or  allegation  in- 
dicating, either  directly  or  Indirectly,  how 
the  passing  as  true  these  instruments  could 
have  affected  the  Insurance  company  at  Par- 
is, in  Lamar  county,  Tex.  There  seems  to 
be  somewhat  of  a  hiatus  in  this  connection, 
and  there  also  seems  to  be  a  want  of  effect 
and  cause  or  conclusion  from  the  prior  state- 
ment In  the  indictment  If  the  passing  of 
this  instrument  to  Davis  as  true.  If  it  was  a 
false  one,  in  order  to  affect  any  proper  rights 
or  the  transfer  of  money  from  the  insurance 
company  to  Bagley,  Davis  must  be  legally 
shown  in  some  way  to  be  placed  In  relation 
to  that  company,  so  that  the  passing  of  the 


instrument  to  him  as  true  would  have  affect- 
ed that  company.  This  is  emphasized  by  the 
fact  that  the  Indictment  charges  that  the  in- 
strument was  passed  to  Davis  for  the  pur- 
pose they  say  of  defrauding  the  insurance 
company.  Davis  ia  not  alleged  to  have  any 
connection  with  the  insurance  company  in 
any  manner  whatever.  This  would  render 
this  count  of  the  indictment  invalid. 

[21  2.  It  is  also  contended  that  the  Instru- 
ment is  not  such  a  one  as  would  be  the  sub- 
ject of  forgery.  The  indictment  alleges  that 
the  proof  of  the  death  of  Charity  Bagley 
should  be  made  and  signed  by  the  physician 
who  attended  her  during  her  last  illness,  or 
by  the  undertaker  who  attended  her  after 
her  death,  and  requires  that  proof  of  such 
death  must  be  attached  to  an  oath  before  a 
notary  public  with  a  seal.  In  order,  as  we 
understand  this  pleading,  to  constitute  this 
any  character  of  a  valid  instrument,  these 
matters  must  be  shown:  The  instrument  de- 
clared upon  must  be  in  such  condition  as  the 
indictment  required  by  its  allegations;  that 
is,  if  Dr.  McWhorter  attended  Mrs.  Bagley 
during  her  last  Illness,  he  should  make  the 
affidavit  of  her  death.  And,  If  the  under- 
taker attended  her  after  death,  he  should 
make  an  affidavit.  That  either  one  or  the 
other  must  make  the  affidavit,  and  the  com- 
pany demanded  and  required  that  such 
proof  should  be  made  in  regard  to  the  death, 
and  not  only  so,  but  this  certificate  must 
be  attached  to  an  oath  before  a  notary  pub- 
lic with  a  seal.  The  original  instrument 
as  sent  up  for  inspection  of  this  court  shows 
that  there  was  no  seal  attached  to  the  af- 
fidavit, if,  in  fact,  any  affidavit  was  ever 
made.  There  Is  a  document  purporting  to 
have  been  sworn  to  by  Dr.  McWhorter.  It 
purports  to  have  been  signed  by  Dr.  Mc- 
Whorter, and  the  same  instrument  states  it 
was  sworn  to  before  J.  A  J.  Tomlln,  a  no- 
tary public,  on  the  5th  of  March,  1911,  but 
there  is  no  seal  Impressed  upon  this  affida- 
vit, and  In  fact,  if  we  go  to  the  record,  there 
never  was  any  seal  Impress  upon  it.  There 
is  a  blank  piece  of  paper  attached  to  it  with 
.the  seal  that  purports  to  be  that  of  a  no- 
tary public,  but  this  will  not  suffice.  The 
affidavit  Itself  must  have  the  impress  of  the 
seal  In  order  to  import  verity.  We  cannot 
say  that  the  acts  of  notaries  public  in  the 
great  affairs  of  life  can  be  verified  in  that 
way  or  held  to  be  notarial  acts.  We  are, 
therefore,  of  opinion  that  these  papers  show 
upon  their  face  that  it  was  not  the  act  of 
a  notary  public,  and  that  by  no  sort  of 
pleading  can  the  Instrument  be  shown  to  be 
a  valid  one.  It  is  one  of  those  instrumeuts 
that  cannot  be  made  the  subject  of  forgery 
by  any  character  of  pleading.  Where  the 
seal  is  omitted  from  a  purported  affidavit 
taken  before  a  notary  public,  no  pleading  of 
any  character  can  place  the  impress  of  that 
seal  upon  the  paper,  or  show  that  it  was 
ever  on  the  paper.  It  must  be  there  as 
a  fact    The  indictment  alleges,  and  the  evl-  . 
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dence  will  sustain  It  if  we  go  to  the  facts, 
that  it  was  a  matter  of  coutract  between 
the  Insurance  company  and  those  who  are 
Insured  in  It  that  this  character  of  proof 
was  donanded  by  the  company  as  a  matter 
of  contract,  and  the  party  taking  out  a 
Ix>Ucy  luTlng  agreed  to  this  would  be  bound 
by  it;  at  least  the  company  is  bound  by  Its 
rule.  The  Indictment  recites  that  the  com- 
pany demanded  this  character  of  proof. 
They  have  an  aflOdaTit  without  the  seal. 
Therefore  we  are  of  opinion  that  this  in- 
strument la  not  such  a  one  as  can  be  made 
the  subject  of  forgery.  Such  has  been  the 
holding  in  Rollins  t.  State,  22  Tex.  App. 
548,  3  S.  W.  759,  58  Am.  Rep.  659;  Daud  v. 
State,  34  Tex.  Cr.  B.  460,  31  S.  W.  3T6;  Car- 
der V.  State,  85  Tex.  Cr.  R.  105,  31  8.  W. 
6TS.  Article  537  of  the  Penal  Code  requires 
that  the  instrument  declared  upon  must  be 
such  as  would  have  affected  property  had 
It  been  true.  If  tills  instrument  was  true 
as  required  by  the  statute  and  not  a  false 
one  it  would  not  be  the  subject  of  forgery, 
because  of  a  want  of  a  seal,  and  this  was 
necessary  under  the  demands  or  rules  of  the 
company  and  as  part  of  the  contract  be- 
tween the  Insurer  and  insured. 

[1]  3.  We  are  of  opinion  that  the  evidence 
is  not  sufficient  The  allegation  is  that  ap- 
pellant passed  the  instrument  to  W.  H. 
Davis.  The  indictment  nowhere  shows  that 
Davis  had  any  connection  with  the  insur- 
ance company  in  such  manner  as  would  au- 
thorize him  to  receive  this  paper,  or  that 
would  constitute  it  a  passing  to  him.  The 
face  of  the  pleadings  would  exclude  the  idea 
that  it  could  have  affected  any  property  or 
money  so  far  as  Davis  is  cmicerned,  and, 
the  indictment  having  alleged  that  it  was 
passed  to  Davis  in  order  to  defraud  the 
company,  evidence  would  be  required  to 
show  that  there  was  a  legal  connection  be- 
tween Davis  and  that  insnrance  company. 
This  Is  not  averred.  Therefore  there  could 
be  no  evidence  to  Justify  the  conviction  from 
that  viewpoint— that  appellant  passed  the 
Instnunent  to  Davis  for  the  purpose  of  de- 
frauding the  insnrance  company. 

[4]  4.  Again,  we  think  the  evidence  is 
Insufficient  to  show  that  Comanche  county 
had  Jurisdiction.  When  we  go  to  the  evi- 
dence. It  la  shown  that  Davis  was  the  local 
secretary  or  officer  of  that  insnrance  union 
Id  Comanche  county;  that  his  authority  in 
matters  of  this  sort  where  death  occurred 
was  to  furnish  the  blanks  to  the  beneficiary 
for  the  purpose  of  making  out  the  death 
certificate  and  the  affidavit  to  be  made  be- 
fore a  notary  public.  TlUs  ended  his  con- 
nection with  the  matter.  He  bad  no  fur- 
ther connection  with  it  and  bad  no  author- 
ity to  receive  the  physician's  or  undertaker's 
certificate,  or  the  affidavit  of  a  notary  pub- 
lic. That  went  to  the  home  office  at  Paris, 
Tex.,  and  the  home  office  at  Paris  was  the 


only  office  in  the  company  authorized  to  re- 
ceive such  evidence.  It  was  upon  this  evi- 
dence, if  it  was  satisfactory,  that  the  policy 
was  to  be  paid.  Davis  testified  as, a  mat- 
ter of  fact  that  appellant  after  lie  secnred 
these  documents  brought  them  to  him  and 
asked  him  to  forward  them  to  the  home 
office  at  Paris,  which  he  did  as  an  accom- 
modation to  appellant  but  this  was  out- 
side of  his  agency  or  relationship  to  the 
insurance  company,  and  was  simply  as  an 
accommodation.  Davis  was  not  in  a  posi- 
tion to  receive  it  officially,  and  he  occupied 
the  same  relation  to  appellant  in  forward- 
ing these  documents  to  the  home  office  as 
any  other  citizen  who  had  seen  proper  to 
accommodate  appellant  This  does  not  come 
within  the  meaning  of  our  law  In  passing  a 
forged  Instrument.  There  was  no  Intent  or 
purpose  to  defraud  Davis.  It  was  a  request 
by  appellant  to  forward  it  and  an  accom- 
modation by  Davis  in  doing  so.  It  might 
be  stated  here,  in  passing,  that  appellant 
was  shown  to  be  an  illiterate  man,  and 
could  not  write.  Jessep  v.  State,  44  Tex. 
Cr.  R.  83,  68  S.  W.  988. 

IS]  Again,  an  instrument  to  be  the  subject 
of  forgery  must  be  of  a  character  as  would 
be  calculated  to  deceive,  if  it  was  true. 

For  the  reasons  indicated,  the  Judgment 
Is  reversed,  and  the  prosecution  Is  ordered 
dismissed. 


PALMER  V.  STATBl 

(Court  of  Orimlnal  Appeals  of  Texas.  Nov.  15, 
1011.) 

1.  Baii,  (I  64*)— Appxal  Bond— Propriety. 

The  statute  does  not  authorize  the  giving 
of  an  appeal  bond  in  lieu  of  a  recognizance  up- 
on appeal  to  the  Court  of  Criminal  Appeals  in 
a  misdemeanor  case. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  i  84.*] 

2.  Baii,  (|  65*)— BxcooifiZANcK  oir  Afpkai/— 

StrPFICIKWCT. 

A  recognizance,  given  in  a  misdemeanor 
prosecution  for  nnlawfully  carrying  a  pistol, 
was  defective,  where  it  did  not  state  the  amount 
of  the  fine  assessed,  and  also  merely  stated  that 
accused  "carried  concealed  weapons." 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  t  285 ;   Dec  Dig.  |  65.«r 

3.  Cbimiral  Law  (S  1087*)— Afpeai^Rboobd 
—Notice  of  Appeai^Disuibsau 

A  misdemeanor  appeal  will  be  dismissed, 
where  the  record  does  not  contain  a  notice  of 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig,   |S   2770-2794;    Dec.   Dig.   § 

Appeal  from  Collingsworth  County  Court; 
R.  H.  Cocke,  Jr.,  Judge. 

Tom  Palmer  was  convicted  of  nnlawfully 
carrying  a  pistol,  and  be  appeals.  Appeal 
dismissed. 

C,  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 
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DAVIDSON,  P.  J.  This  conylcUon  waa 
for  carrying  a  pistol. 

[1]  Appellant  gave  an  obligation  after  bis 
conviction,  which  la  In  the  nature  of  an  ap- 
peal bond,  and  not  a  recognizance.  The  As- 
sistant Attorney  General  moves  to  dismiss 
this  appeal,  becanse  there  was  no  recogni- 
zance entered  into  In  the  trial  court.  We 
are  of  opinion  this  motion  should  be  mu- 
talned.  There  la  no  anthorlty  In  the  stat- 
ute for  the  giving  of  an  appeal  bond  In  lieu 
of  a  recognizance  as  a  basla  for  an  appeal 
to  this  court 

[2]  But,  even  If  such  was  authorized  by 
law,  the  bond  entered  Into  by  appellant  does 
not  comply  with  the  terms  of  the  statute  fix- 
ing the  elements  of  a  recognizance.  It  faUs 
to  state  the  amount  of  the  fine  adjudged 
against  appellant  In  the  trial  court  It  also 
charges  that  he  carried  "concealed  weapons." 
The  recognizance  Is  required  to  recite  that 
he  was  convicted  of  a  misdemeanor.  It 
might  be,  however,  that,  if  the  misdemeanor 
as  charged  in  the  information  or  indictment 
was  properly  set  out  In  the  recognizance, 
this  might  not  be  so  material.  We  think  this 
ground  of  the  motion  is  well  taken. 

[3]  There  Is  another  ground  of  the  motion 
to  dismiss  the  appeal,  to  wit  the  record  does 
not  contain  notice  of  appeal.  We  find  this 
statement  verified  by  the  transcript 

Both  grounds  of  the  motion,  therefore, 
must  be  sustained,  and  the  appeal  la  dis- 
missed. 


WIIiMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  15, 
1911.) 

1.  Crimiital  Law  (§  505*)  —  Continuance — 
Grounds  Fob— Matkbialitt  op  Testimony. 

In  a  proaecntion  for  aggravated  assault 
upon  a  child,  where  the  only  matter  of  aggrava- 
tion was  that  he  was  a  child,  testimony  by  the 
boy's  mother,  that  he-  was  over  14  years  of  age, 
and  that  accused  had,  at  her  request,  assumed 
guardianship  of  the  boy,  was  material,  for,  un- 
der the  statute  making  an  assault  upon  a  child 
an  aggravated  one,  only  boys  under  the  age  of 
14  and  girls  under  the  age  of  12  are  children, 
and  hence  accused,  having  exercised  due  dili- 
gence, was  entitled  to  a  continuance  because  of 
her  absence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1323-1327;  Dec.  Dig.  { 
595.*] 

2.  Cbiminai.  Law  (J  698*)  —  Continuance — 
Absence  op  Witness— Diligence. 

In  a  prosecution  for  aggravated  assault, 
where  accused  was  arrested  on  the  day  the  in- 
formation was  filed,  and  on  the  next  day  pro- 
cured the  issuance  of  a  subpoena  for  an  absent 
witness^  such  subpoena  being  mailed  to  the  prop- 
er sheriff,  accused  showed  sufficient  diligence  to 
be  entitled  to  a  continuance  on  account  of  the 
absence  of  such  witness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1385-1341;  Dec.  Dig.  | 
598.*] 


S.  Cbiminai.  Law  (§  596*)  —  Oohtihuawcb — 

CtTMULATiVE  Evidence. 

Upon  accused's  first  application  for  con- 
tinuance, the  rule  with  regard  to  cumulative  ev* 
Idence  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent  Dig.  IS  1328-1330;  Dec  Dig.  i 
596.*] 

4.  AB8AUI.T  AND   BATTEBT  (H  96*)  —  PBOSBCU- 

TION— iNSTBUCnONS. 

In  a  prosecution  for  aggravated  assault 
upon  a  child,  a  charge  that  if  the  jury  should 
believe  at  the  time  the  child  was  making  his 
home  with  accused,  and  that  his  mother  had  re- 
quested accused  to  manage  him,  and  that  if 
the  punishment  was  not  excessive,  then  accused 
was  not  guilty,  placed  too  great  a  burden  on  ac- 
cused;  it  being  sufficient  if  the  jury  had  a  rea- 
sonable doubt  whether  the  punishment  was  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  t{  142-150;  Dec.  Dig.  S 
96.»] 

5.  Assault  and   Battebt  (|  98*)— Pbosecu- 

TION— iNSTBUCnONS. 

In  a  prosecution  for  aggravated  assault 
upon  a  child,  where  the  only  evidence  as  to  all 
was  that  of  the  child  which  was  that  his  mother 
fixed  his  age  as  under  14  years  while  bis  sister 
said  be  was  over  15,  a  requested  charge  that, 
if  there  was  reasonable  doubt  as  to  whether  or 
not  he  was  over  14,  accused  must  be  acquitted, 
was  improperly  refused. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  ii  142-150;  Dec.  Dig.  i 
96.*] 

6.  Assault  and  Battebt  ({  54*)— Aogbavat- 
ED  Assault— "Childben." 

Under  the  statute  making  an  assault  upon 
a  child  an  aggravated  one,  boys  over  14  and 
girls  over  12  are  not  children. 

[E^.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  i  54.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1115-1141 ;  voL  8,  p.  7801.] 

Appeal  from  Delta  County  Court;  0.  G. 
Dunagan,  Judge. 

Will  Wilman  was  convicted  of  aggravated 
assault,  and  appeals.  Reversed  and  re- 
manded. 

Newman  Phillips,  for  appellant  C  B. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  an  aggravated  assault  upon  Charlie 
Darden.  The  means  of  aggravation  is  that 
appellant  is  an  adult  and  ■Darden  Is  a  child. 

[1-3]  Appellant  used  due  and  timely  dili- 
gence to  procure  the  attendance  of  Mrs.  Dar- 
den, the  mother  of  the  alleged  assaulted  party. 
By  the  absent  witness  appellant  expected  to 
prove,  in  addition  to  the  facts  adduced,  that 
she  was  the  mother  of  the  boy,  and  that  she 
had  turned  the  boy  over  to  him,  and  asked 
him  to  take  charge  of  him  as  a  friend  and  as 
a  qualified  guardian  of  her  child.  It  Is  shown 
she  was  a  widow  and  unable  to  support  the 
boy,  or  at  least  had  diCBculty  In  doing  ao, 
and  that  the  boy  was  seeking  work  for  him- 
self in  order  to  relieve  the  situation,  and  had 
secured  a  home  and  employment  with  appel- 
lant; that  the  mother  of  the  boy  had  re- 
quested appellant  to  take  charge  of  him,  and 
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treat  Urn  pnctlcally  «a  If  he  was  part  of 
his  family,  etc:  He  further  expected  to  prore 
by  MiB.  Darden  that  the  boy  was  over  14 
years  of  age.  This  waa  a  very  material  ques- 
tion In  the  case.  The  information  charges 
be  was  a  chUd  which  under  our  decisions 
wonld  require  evidence  showing  that  he  was 
under  14  years  of  age.  Appellant  would  hare 
a  right  to  meet  this  allegation,  and  show 
tbat  the  boy  was  over  14  years  of  age.  If  he 
was  over  14  years  of  age,  then,  under  the 
pleadings,  appellant  would  not  be  subject  to 
punishment  for  a  higher  offense  than  simple 
assault  There  are  no  allegations  of  serious 
injury,  or  deadly  weapons,  but  the  allega- 
tion Is  confined  exclusively  to  the  fact  that 
the  boy  was  a  child. 

The  evidence  in  the  record  Is  from  the 
assaulted  party  on  this  question.  He  says 
that  his  mother  told  him  that  he  was  under 
14  years  of  age,  but  his  sister  always  told 
bim  he  was  15  years  of  age;  that  his  moth- 
er and  sister  did  not  agree  upon  that  part 
of  the  family  history.  The  allegation  in  the 
application  for  continuance  is  that  appellant 
expected  the  boy's  mother  to  swear  on  the 
stand  tbat  the  boy  was  over  14  years  of  age 
as  a  matter  of  fact  This  being  one  of  the 
most  material  questions  In  the  case,  appel- 
lant had  a  legal  right  to  have  such  testimony 
as  be  could  get  to  meet  this  statement  It 
was  a  first  continuance,  and  the  diligence 
was  all  that  could  be  required.  The  affidavit 
was  filed  on  tlie  27th  of  Hay,  and  the  inform 
mation  on  the  same  day.  The  application 
for  continuance  was  filed  on  the  let  of  June, 
(wly  four  days  after  the  filing  of  the  plead- 
ings in  the  case.  The  charge  of  the  court 
was  filed  on  the  1st  day  of  June,  and  the 
Judgment  was  entered  on  the  1st  day  of 
Jose.  Appellant  was  arrested  on  the  28th 
day  of  May,  subpoena  Issued  on  the  29th  of 
May,  and  was  mailed  to  the  proper  sheriff 
(or  execution,  requiring  the  witness  to  ap- 
pear before  the  court  on  June  Ist  It  is  fur- 
ther alleged  there  had  not  been  sufficient 
time  for  the  process  to  be  returned,  or  for 
the  witness  to  reach  the  court  This  trial  oc- 
curred In  Delta  county,  and  the  witness  is 
alleged  to  have  resided  in  Kaufman  county. 
this  being  the  first  application,  the  rule  with 
regard  to  cumulative  evidence  does  not  ap- 
ply. 

[*]  There  are  some  matters  suggested  for 
revision  by  bills  of  exception  and  motion  for 
sew  trial  in  regard  to  the  charge.  The  court 
<targed  the  jury  that  If  they  should  believe 
tbat  at  the  time  of  the  alleged  offenqe  Char- 
lie Darden  was  making  his  home  with  appel- 
lant, and  that  the  mother  of  said  Charlie 
Darden  requested  defendant  to  manage  and 
control  Charlie,  and  that  if  they  should  find, 
fnrtbor,  that  the  punishment  administered  to 
Charlie  was  done  in  a  moderate  way,  and  not 
excessive,  in  that  event  he  would  not  be 
guilty;   bat,  on  the  other  hand,  if  the  pun- 


ishment was  excessive  and  cruel,  etc.,  they 
wonld  find  him  guilty.  This  charge  seems  to 
almost,  if  not  quite,  trench  upon  the  rule 
prohibiting  charges  upon  the  weight  of  evi- 
dence. It  Is  not  necessary  that  the  jury 
should  believe  as  an  affirmative  fact  the  mat- 
ter set  out  in  order  to  acquit  him.  If  there 
was  a  reasonable  doubt  about  these  matters, 
appellant  was  entitled  to  an  acquittal.  On 
the  other  hand,  the  Jury  would  have  to  be- 
lieve beyond  a  reasonable  doubt  that  the  pun- 
ishment was  not  such  as  was  authorized  in 
a  moderate  way  In  order  to  convict  We  call 
attention  to  this,  so  upon  another  trial  these 
matters  in  the  charge  will  not  be  left  in  this 
condition. 

[1-6]  The  court  failed  to  charge,  and  ap- 
pellant requested  a  special  charge  to  the  ef- 
fect, that,  if  there  was  a  reasonable  doubt  as 
to  whether  or  not  the  boy  was  over  14  years 
of  age,  he  would  be  entitled  to  the  benefit  of 
the  doubt  and  consequent  verdict  of  not 
guilty.  The  only  evidence  in  the  record,  as 
before  stated,  was  from  the  alleged  assaulted 
party,  to  the  effect  that  his  mother  fixed  his 
age  as  under  14  years  while  his  sister  told 
him  he  was  over  15  years  of  age.  The  state- 
ments of  this  witness  as  to  what  his  mother 
and  sister  told  him  was  all  the  evidence  in 
the  case  in  regard  to  the  matter.  Under  this 
testimony  the  charge  requested  by  appellant 
should  have  been  given.  The  authorities  in 
this  state  hold  that  the  word  "child"  under 
our  statute,  in  reference  to  aggravated  as- 
sault, applies  only  to  boys  under  the  age  of 
14,  and  girls  under  the  age  of  12.  Bell  v. 
State,  18  Tex.  App.  53,  51  Am.  Bep.  293; 
McGregor  v.  State,  4  Tex.  App.  599;  Allen 
V.  State,  7  Tex.  App.  298.  While  the  matters 
mentioned  in  regard  to  the  charge  of  the 
court,  and  the  refusal  of  the  special  request- 
ed instructions,  are  not  sufficiently  presented 
to  require  consideration.  Inasmuch  as  they 
do  not  specify  the  grounds  of  objection,  still 
we  call  attention  to  the  fact  in  order  that 
upon  another  trial  the  law  should  be  applied 
to  the  facts  of  the  case,  and  this  is  done  be- 
cause we  are  reversing  the  Judgment  upon 
the  falliure  of  the  court  to  continue  the  cause. 
These  matters  may  save  trouble  upon  an- 
other appeal  in  case  of  conviction,  and  ap- 
pellant sees  proper  to  appeal. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 


BECK  V.  fiTATBL 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  16, 
1911.) 

1.  Intoxicating  IjIQuors  (|  2.36*)  —  Crim- 
iNAL  Prosecutions— SuFFiciBNOT  of  Evi- 
dence. 

Evidence   held  to  sustain  a  conviction  of 

violation  of  the  prohibition  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec;  Dig.  ^  236.*] 
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2.  Intoxicattno   liiQUOKS   (J   239*)  —  Obm- 

INAI,       PBOSECUTIONS  — INSTBUCTTONS  — R«- 
SFONBIBILITY  FOB  ACTS  OF  AOENT. 

In  a  prosecution  for  Tiolation  of  the  pro- 
hibition law,  where  the  prosecuting  witness 
testified  that  he  asked  the  defendant  to  procure 
a  ibottle  of  whislcy  for  him,  and  that  he  said  he 
would,  and  that  later  some  one  handed  him  a 
bottle  of  whisky  through  a  window,  and  the 
witness  saw  only  the  hand  of  the  person  who 
handed  it  to  him,  and  could  not  tell  who  it  was, 
an  instruction  that  a  delivery  of  intoxicating 
liquors  may  be  by  the  person  charged  with  the 
sale,  or  by  him  acting  through  some  one  else, 
and  if  the  defendant  in  person  sold  the  liquor 
to  the  witness,  and  delivered  the  liquor  himself 
in  person,  or  through  some  other  person  acting 
witn  the  defendant,  or  under  his  instructions, 
such  delivery  would  authorize  a  verdict  of 
guilty,  providing  the  other  essential  elements  of 
the  sale  were  found,  was  proper. 

[EM.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  IS  331-34r;  Dec  Dig.  1 
239.*] 

3.  Cbiminal  Law  (i  863*)— TbiaI/— Dblibeb- 
ATI0N8  OF  Jury— iNSTBUonoNS  Aitkb  Sub- 
uissioN  OF  Cause. 

In  a  prosecution  for  violation  of  the  pro- 
hibition law,  where  a  witness  testified  that  he 
asked  the  defendant  to  procure  whisky  tor  him, 
and  defendant  said  he  would,  and  thereafter 
some  one  handed  a  bottle  of  whisky  to  the  wit- 
ness through  a  window,  but  that  witness  saw 
only  Us  hand,  and  did  not  know  who  it  was, 
and  the  jury  propounded  to  the  court,  in  writ- 
ing, the  question  whether  a  man  would  have  to 
sell  and  deliver  intoxicating  liquors  in  person 
to  be  a  violation  of  the  law,  it  was  the  duty  of 
the  court,  under  Code  Orim.  Proc.  1895,  arts. 
733,  734,  authorizing  the  jury  to  communicate 
irith  the  court,  and  to  ask  further  instruction 
of  the  judgQ  after  having  retired,  to  answer  the 
question  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2065-2067;  Dec.  Dig.  $ 
868.*] 

Appeal  from  Nacogdoches  County  Court;  F. 
P.  Marshall,  Judge. 

Henry  Beck  was  conyicted  of  violating  the 
prohibition  law,  and  appeals.    Affirmed. 

0.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDEROAST,  J.  The  appellant  was 
convicted  of  violating  the  prolilbition  law, 
which  law  had  been  put  Into  effect  In  Nacog- 
doches county  by  an  election,  properly  held 
and  declared  in  March,  1906,  fined  $100,  and 
given  30  days  in  jail.  The  sale  was  charged 
in  the  indictment  to  have  t>een  made  to  Tom 
Lowrance,  on  or  ahont  March  1,  1910. 

[1]  Tom  Liowrance  testified  that  he  know 
the  appellant,  and  had  known  him  for  a  long 
time.  That  he  runs  a  negro  restaurant  in 
Garrison.  That  some  time  in  March,  1910, 
near  appellant's  restanrant,  he  had  a  conver- 
sation with  him  abont  getting  some  whisky, 
and  asked  him  if  he  could  rustle  him  some 
whisky.  Appellant  replied  that  he  could. 
Lowrance  then  gave  him  $1.50  to  pay  for  the 
same,  and  appellant  told  Lowrance  to  go  in- 
to the  skating  rink  and  wait  They  then  sep- 
arated; appellant  going  to  his  restaurant, 
and  witness  going  to  the  skating  rink.  After 
waiting  something  like  20  minutes,  some  one 


placed  through  the  window  of  the  skating 
rink  a  quart  of  whisky.  He  did  not  see  who 
the  party  was  who  placed  the  whisky  through 
the  window,  but  saw  his  hand,  and  it  was 
black.  Appellant  was  a  negro.  After  get- 
ting the  whisky,  the  witness  went  out  in 
town,  and  did  not  see  the  defendant  any  more 
that  day.  On  cross-examination,  this  wit- 
ness testified  that  the  appellant's  restanrant 
and  skating  rink  were  beside  one  another; 
they  did  not  join;  there  being  a  small  space 
between  them.  He  did  not  know  who  put  the 
whisky  in  the  window;  be  Just  saw  the  hand 
of  the  man  who  put  it  in  through  the  win- 
dow, and  it  was  a  black  hand.  He  did  not 
remember  the  exact  distance  in  feet  between 
the  restaurant  and  the  skating  rink,  but 
there  was  just  a  narrow  space  between  them. 

The  appellant  testified  that  he  knew  Tom 
Lowrance.  He  denied  that  he  saw  him  at  the 
time  and  place  Lowrance  testified  he  did. 
He  denied  receiving  any  money  from  him,  or 
delivering  to  him  any  intoxicating  liquors  at 
any  time.  -He  denied  specially  that  he  re- 
ceived any  money  from  Lowrance,  on  or 
about  March  1,  1910,  or  at  any  time,  and  de- 
nied that  he  told  him  he  thought  he  could 
rustle  some  whisky  for  him.  In  fact,  he  de- 
nied everything  about  the  occurrence  that 
Lowrance  had  testified  to.  On  cross-examina- 
tion, he  again  denied  everything  Lowrance 
had  testified  to  about  Lowrance  having  paid 
him  any  money,  or  having  any  conversation 
with  him ;  that  he  carried  him  any  wliisky, 
and  delivered  it  to  him  in  the  skating  rink, 
or  anywhere  else,  on  that  day,  or  at  any  oth- 
er time.  He  testified  that  he  run  a  colore<l 
barber  shop,  restaurant,  and  lodging  room  in 
the  restaurant  building,  which  is  alongside 
of  the  skating  rink;  that  there  were  several 
windows  in  the  skating  rink  next  to  his  res- 
taurant building;  and  that  there  was  a  small 
passageway  between  the  skating  rink  and  his 
restaurant  Also  that  he  never  had  any 
whisky  that  day  at  his  restanrant  but  had 
some  at  his  residence.  It  was  admitted  that 
prohibition  was  in  force  in  Nacogdoches 
county  at  and  prior  to  the  time  the  alleged 
sale  was  charged. 

The  court  gave  a  correct  charge,  submit- 
ting the  case  to  the  jury.  There  Is  no  com- 
plaint of  the  main  charge  of  the  court  at  all 
by  appellant.  The  evidence  is  amply  snffl- 
dent  to  sustain  the  conviction. 

[2]  Appellant  has  a  bill  of  exceptions  whlcb 
shovTs :  That  after  the  Jury  had  retired  to 
consider  their  verdict,  and  the  main  charge 
of  the  court  had  been  given  them,  they  came 
Into  the  court  in  a  body,  and  propounded.  In 
writing,  to  the  court  this  question :  "Would  a. 
man  have  to  sell  and  deliver  intoxicating  liq- 
uors in  person  to  be  violation  of  law?  Bob 
Axley,  Foreman."  That  in  response  to  this 
question  the  court,  over  appellant's  objec- 
tion, gave  the  Jury  this  charge:  "In  answer 
to  your  inquiry,  propounded  in  writing,  sign- 
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ed  b7  yonr  foreman,  yon  are  Instructed  that 
a  dellrery  of  IntozlcatinK  Uqnon  may  be  by 
the  person  charged  with  the  sale,  or  it  may 
be  by  blm  acting  through  some  one  else,  and 
if  the  defendant  in  person  sold  the  intoxi- 
cating llqnor,  as  alleged,  to  Tom  Lowrance, 
and  delivered  said  intoxicating  liquor  him- 
self, in  person,  or  through  some  other  per- 
son, acting  with  the  defendant,  or  under  his 
instructions,  such  delivery,  if  any  you  find, 
under  the  Instructions  heretofore  given, 
would  constitute  a  delivery,  and  such  sale 
and  delivery,  as  above  explained,  if  any  you 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  was  made  by  the  defendant,  or  his 
agent,  would  authorize  you  to  find  defendant 
guilty,  provided  you  find  the  other  essential 
elements  of  the  sale  to  be  true  as  alleged." 
To  which  the  appellant  excepted,  because  it 
was  argumentative,  upon  tlie  weight  of  the 
evidence.  That  there  was  no  testimony  sug- 
gesting or  raising  the  question  of  agency. 
That  it  authorized  the  conviction  of  the  de- 
fendant, even  though  the  Jury  found  that  the 
defendant  had  nothing  to  do  with  the  alleged 
sale,  and  the  sale  was  made  by  the  agent, 
wlthoat  the  participation  of  the  defendant; 
and  it  was  in  conflict  and  contradictory  of  a 
special  charge  No.  1,  given  by  the  court  at  his 
request,  which  was  as  follows :  "In  this  case 
you  are  Instructed  that,  before  you  could  con- 
vict the  defendant  In  this  case,  yon  must 
find,  beyond  a  reasonable  doubt,  that  the  de- 
fendant sold  and  delivered  intoxicating  llq- 
nor to  the  prosecuting  witness,  Tom  Low- 
rance, and,  unless  you  so  find  that  the  de- 
fendant sold  and  delivered  intoxicating  llq- 
nor to  the  prosecuting  witness  on  or  about 
the  date  charged  in  the  indictment,  you  will 
find  defendant  not  guilty."  And  because  this 
cbarge,  objected  to,  authorized  the  Jury  to  con- 
vict appellant,  even  though  the  Jury  should 
find  that  the  agent  of  the  defendant  sold  and 
delivered  the  intoxicating  liquors  to  the  pros- 
ecuting witness,  and  that  the  request  of  the 
Jury  called  for  instructions  upon  an  abstract 
proposition  of  law,  and  was  not  a  charge  ap- 
plicable to  the  facts  of  the  case,  but  was  up- 
on an  abstract  principle  of  law.  Appellant 
in  his  motion  for  new  trial  makes  the  same 
objections  to  this  special  charge  of  the  court, 
given  in  answer  to  the  question  by  the  Jury. 
[3]  Evidently  the  Jury  was  undecided  about 
whether  it  was  the  appellant  in  person  who 
handed  the  whisky  up  to  the  complain- 
ing witness  through  the  window  of  the  skat- 
ing rink,  or  some  one  the  appellant  had  sent, 
for  the  purpose  of  making  the  delivery,  and 
they  did  not  know  whether  they  were  author- 
ized to  find  a  verdict  against  the  appellant  if 
be  bad  not  In  person  done  this,  but  had  it 
done  by  some  one  else.  Under  the  circum- 
gtances,  it  is  our  opinion  that  it  was  the  duty 
of  the  conrt  to  charge  the  Jury  in  answer  to 
their  qnestion  (Code  Criminal  Procedure,  arts. 
733  and  734),  and  that  the  charge  given  on 


the  point  was  peculiarly  and  specially  appli- 
cable thereto,  and  correctly  and  properly  in- 
structed the  Jury  thereoit,  and  that  It  Is  in  no 
way  subject  to  the  criticism  by  the  appellant, 
80  as  to  authorize  or  require  this  court  to  re- 
verse the  case. 

There  are  no  other  questions  raised  to  be 
decided. 

The  Judgment  will  therefore  be  affirmed. 


CHANCE  V.  STATBX 

(Court  of  Criminal  Api)eals  of  Texas.    Nov.  IS, 

1911.    On  Motion  for  Rehearing, 

Dec  6,  1911.) 

1.  Cbiuinal  Law  ({  1066*)— Affkal— Reskb- 

VATIOW  OF  GBOUND. 

Under  a  statute  providing  that,  though  the 
record  of  a  criminal  appeal  shows  error,  the 
cause  shall  not  b«  reversed  where  there  was  no 
exception  preserved  thereto  "at  the  time  of 
trial  or  in  the  motion  for  a  new  trial,"  a  failure 
to  charge  on  certain  theories  cannot  be  reviewed 
tor  error  where  exceptions  were  not  so  taken. 

[Ed.  Note. — For  other  cases,  see  Criminal 
r^w.  Cent  Dig.  H  2668,  2670;    Dec.  Dig.  | 

2.  CONSTITUTIONAI.    LaW    (|    70*)  —  JUDICIAL 

FuNCTioHS— Policy  or  STATDm. 

The  wisdom  of  legislative  enactments  is  of 
no  concern  to  the  courts.  ' 

[Ed.  Note.— For  other  cases,  see  Oinstitution- 
al  Law,  Cent.  Dig.  {  131;  Dec.  Dig.  {  70.*] 

3.  WXTNESSCS  H  350*)— EVIDENCK— Credibii.- 

iTT  OF  Accused— Otheb  Indictments. 

Upon  a  criminal  prosecution,  the  defendant 
may  be  questioned  as  to  indictments  a;;ainst 
him  for  the  same  kind  of  offense  by  rrand  juries 
of  other  counties  to  affect  iuB  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1140-1149;   Dec.  Dig.  {  350.*] 

4.  LabCENT   (I  53*)  —  EVIDEMCE  —  Otheb  Of- 
FE.VSES— ApUISSIBtLITT. 

Where,  m  a  prosecution  for  theft  of  cattle, 
the  defendant  claims  to  have  purchased  the 
property  in  good  faith,  and  after  the  time  of  the 
alleged  theft  exhibited  to  the  district  attorney 
a  bill  of  sale  purporting  to  transfer  title  to  the 
porson  from  whom  defendant  claimed  to  have 
purchased,  evidence  to  show  that  the  seller  in 
such  bill  of  sale  did  not  execute  it,  but  that  it 
was  made  by  defendant  and  another,  who  re- 
marked at  the  time  of  its  making  that  it  would 
clear  defendant  and  put  the  person  named  there- 
in as  seller  in  the  penitentiary,  is  admissible  as 
bearing  on  the  claim  of  purchase  in  good  faith. 
[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  8  14.S ;   Dec.  Dig.  g  53.*] 

5.  Criminal  Law  (5  1091*)— AppeaIt-Excep- 
TioNS — Sufficiency. 

A  bill  of  exceptions  must  be  complete  in 
itself,  and  a  court  will  not  look  to  othrr  parts 
of  the  record  in  order  to  determine  wbether  tes- 
timony is  admissible,  so  that,  where  testimony 
is  introduced  which  would  not  be  improper  if 
followed  by  certain  other  testimony,  a  bill  of 
exceptions,  which  fails  to  show  whether  the 
state's  attorney  followed  up  the  matter,  is  in- 
complete, and  the  court  wiU  not  review  the  ex- 
ception thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  2803-2833,  2931-2935;  Dec. 
Dig.  i  1091.*] 

6.  Cbiminal  Law  (J  1091*)— Appeal  and  Er- 
BOB— Exceptions— SuFFiciENCT. 

Where  testimony  introduced  might  be  ad- 
missible for  a  certain  purpose,  a  bill  of  excep- 
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tions  Tv-bich  fails  to  negative  the  fact  that  it 
wiia  admissible  for  that  purpose,  is  incomplete 
and  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  2931-2935;  Dec.  Dig.  § 
1091.*] 

7.  Cbiminai.  Law  (|  1091*)— Appbal— Excep- 
tions—Sufficiency. 

Where  a  bill  of  exceptions  on  appeal  from 
a  conviction  for  crime  merely  presents  the  rul- 
ing of  the  court  on  the  admissibility  of  certain 
evidence  which  defendant  contends  is  error  and 
does  not  show  whether  the  testimony  was  ac- 
tually introduced,  or,  if  it  was,  what  the  wit- 
ness said,  there  is  nothing  presented  for  r^ 
view. 

[Ed.  Note. — For  other  -cases,  see  Criminal 
Law,  Cent.  Dig.  ii  2931-2935;  Dec.  Dig.  i 
1091.*] 

On  Motion  for  Rehearing. 

8.  Labceny   (5  53*>—EviDEN0K— Admissibil- 
ity. 

In  a  prosecution  for  theft  of  a  beef,  testi- 
mony of  a  person  who  saw  the  property  alleged 
to  have  been  stolen  in  the  pen  of  the  defendant 
and  told  another  person  about  it  on  a  certain 
day,  and  of  such  other  person  that  the  first  wit- 
ness did  so  tell  him,  is  admissible  to  show  the 
time  the  beet  was  in  the  pen,  and  thereby  dis- 
prove testimony  of  defendant  to  the  effect  that 
on  the  day  before  the  witness  saw  the  beef  be 
purchased  it  from  a  traveler  in  another  county. 
[Ed.  Not& — For  other  cases,  see  Larceny, 
Cent.  Dig.  |  148;   Dec.  Dig.  i  53.»J 

Appeal  from  District  Court,  Hardin.  Coun- 
ty;   L.  B.  Hightower,  Judge. 

Sam  Chance  was  convicted  of  theft,  and 
appeals.     Affirmed. 

Blaiu  &  Howtb,  for  appellant.  0.  EL 
Lane,  Asst  Atty-  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted, 
charged  with  the  theft  of  cattle,  and  when 
tried  be  was  convicted  and  sentenced  to  two 
years  In  the  penitentiary. 

[1]  Appellant's  counsel  has  filed  an  able 
brief  In  this  court,  and  In  the  brief  com- 
plains that  "the  court  erred  in  failing  to 
charge  on  circumstantial  evidence,  and  that 
the  court  erred  In  failing  to  charge  on  re- 
cent possession  of  stolen  property  and  rea- 
8<«uible  explanation  at  the  time."  By  ref- 
erence to  the  motion  for  a  new  trial,  we  find 
no  such  errors  assigned  in  the  motion  for 
a  new  trial.  Appellant  cites  us  to  a  num- 
ber of  cases,  among  them  Taylor  y.  State, 
27  Tex.  App.  465,  11  S.  W.  462,  holding  that. 
If  the  evidence  is  such  as  to  call  for  a 
charge  on  these  theories,  it  is  error  for  the 
court  to  fall  to  so  charge  the  Jury.  Without 
detailing  the  evidence,  and  discussing  wheth- 
er such  charges  were  called  for  by  the  evi- 
dence, since  the  court  rendered  the  opinion 
in  the  Taylor  Case  and  other  cases  cited 
by  appellant,  the  Legislature  in  its  wisdom. 
In  1897  (Laws  1897,  c  21),  provided  by  stat- 
ute that:  "Whenever  It  appears  by  the  rec- 
ord in  any  criminal  action,  upon  appeal  by 
defendant,  that  any  of  the  requirements  of 
the  eight  preceding  articles  have  been  dis- 
regarded, the  Judgment  shall  not  be  reversed 


unless  the  error  appearing  from  the  record 
was  excepted  to  at  the  time  of  the  trial  or 
in  the  motion  for  a  new  trial."  The  mat- 
ters above  complained  about  were  neither 
excepted  to  at  the  trial,  nor  in  the  motion 
for  a  new  trial,  and  this  court  is  precluded 
by  this  statute  from  considering  such  mat- 
ters on  appeal. 

[2]  As  to  the  wisdom  of  this  law  It  is  not 
for  us  to  discuss,  but  we  must  follow  It  as 
written  by  the  Legislature.  See  the  case  of 
Ryan  v.  State,  142  S.  W.  878,  decided  to-day. 
and  authorities  there  cited. 

[3]  There  was  no  error  In  permitting  the 
state  to  ask  defendant  If  he  Iiad  been  in- 
dicted In  other  cases  of  theft  by  the  grand 
Juries  of  Hardin  and  Jefferson  counties,  and 
In  requiring  him  to  answer.  This  evidence 
was  admissible  for  the  purpose  of  affecting 
bis  credibility  as  a  witness,  and  the  court 
properly  limited  it  in  his  charge. 

[4]  It  appears  that,  subsequent  to  the  time 
defendant  is  allege^  to  have  stolen  Qie  ani- 
mal, he  exhibited  to  the  district  attorney 
a  bill  of  sale  to  the  animal  in  question  which 
purporteid  to  be  from  Joe  McCluskey  to 
one  Fabriquez,  and  from  whom  be  claimed 
to  have  purchased  the  animal.  There  was 
no  error  in  permitting  the  state  to  show 
that  McCluskey  had  never  executed  such 
bill  of  sale,  and  to  introduce  evidence  tend- 
ing to  show  that  defendant,  and  one  Robert 
Webb  had  written  the  bill  of  sale  In  ques- 
tion, and  at  the  time  of  its  execution  re- 
marked that  "it  (the  bill  of  sale)  would  clear 
defendant  and  put  McCluskey  In  the  peni- 
tentiary." This  all  would  have  a  beaiiug 
on  his  claim  of  purchase  in  good  faith  from 
Fabriquez. 

Mr.  Jack  Townsend  bad  testified  that  he 
saw  the  animal  alleged  to  have  been  stolen 
in  the  lot  of  defendant,  when,  among  other 
things,  the  following  proceedings  were  bad: 
"Q.  I  will  ask  you  to  state  whether  or  not 
you  informed  him  about  this  particular  beef 
— did  you  inform  him  or  not?  Defendant: 
I  object  to  that  testimony  unless  they  show 
the  defendant  was  present  State:  I  want 
to  show  at  this  particular  time  be  showed 
Mr.  Owens  that  he  Informed  him  about  this 
brindle  beef  in  Sam  Chance's  pen.  Court: 
What  Is  the  purpose?  State:  The  purpose 
Is  to  show  Mr.  Owens  that  he  knew  where 
this  beef  was  on  the  day  before  that.  Court: 
It  Is  hearsay.  State:  I  understand.  You 
do  not  catch  the  intent;  why  I  want  to 
introduce  the  proof.  All  I  want  to  kuow  is 
the  day  in  which  Mr.  Owens — in  other 
words,  the  very  time  this  beef  was  seen  In 
the  pen.  It  was  seen  there  that  day.  Court : 
You  want  to  identify  the  time?  State: 
Yes,  sir.  Court:  Go  ahead.  Defendant:  We 
object  to  that  as  being  hearsay;  the  defend- 
ant was  not  shown  to  be  present.  Court: 
Of  course,  he  has  got  to  follow  it  up;  it  is 
simply  upon  the  question  of  identification  of 
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time.  State:  That  Is  the  only  reason  I 
off^  It  (Defendant  excepts  to  the  ruling  of 
the  conpt.)" 

[S,  6]  A  bill  of  exceptioDB  mast  be  coipplete 
In  itself,  and  this  court  does  not  look  to 
otber  parts  of  the  record  In  order  to  deter- 
mine whether  testimony  Is  admissible.  From 
this  blU  we  cannot  tell  whether  the  state's 
attorney  followed  the  matter  up  or  not,  and 
If  he  did  do  so,  If  the  testimony  of  Mr. 
Owens  was  such  as  to  authorize  this  state- 
ment to  be  introduced  for  the  purpose  of 
fixing  the  time,  certainly  after  the  witness 
Townsend  had  testified  he  recognized  the 
animal  in  defendant's  lot  as  the  animal  of 
the  prosecuting  witness,  to  permit  him  to 
state  that  he  had  told  another  about  seeing 
the  animal  would  add  no  force  to  Ms  testi- 
mony, and  would  not  be  reversible  error.  In 
addition  thereto,  as  stated  by  the  court, 
nnder  certain  emergencies,  the  testimony 
might  be  admissible  for  the  purpose  stated, 
and,  as  this  is  not  negatived  In  the  bill  of 
exceptions,  It  Is  incomplete  and  cannot  be  con- 
sidered. In  the  case  of  Bailey  v.  State,  50 
Tex.  Cr.  K.  398, 97  S.  W.  694,  this  court  held : 
"There  are  no  separate  bills  of  exception  to 
the  introduction  of  testimony.  However,  there 
are  some  exceptions  taken  in  connection  with 
the  statement  of  facts.  As  usual  with  this 
character  of  exceptions.  It  is  dlfBeult  to  de- 
termine whether  they  are  taken  in  such 
manner  as  to  require  a  review.  •  •  • 
We  again  repeat,  what  we  have  heretofore 
said,  that  we  will  not  wander  through  the 
entire  record  to  find  appellant's  bills  of  ex- 
ception." See,  also,  Jones  v.  State,  54  Tex. 
Cr.  R.  507,  113  S.  W.  761. 

In  another  bill  the  following  proceedings 
are  complained  of :  State's  counsel  asked  the 
witness  Owens:  "Q.  I  will  ask  you,  Mr. 
Owrais,  If  yon  ever  was  informed  by  any  one 
about  this  beef  being  penned  In  Sam  Chance's 
pen?  A.  Tes,  sir;  I  was.  Defendant:  We 
object  to  that  as  being  wholly  Immaterial  and 
hearsay,  leading  and  suggestive.  Court: 
What  is  the  purpose  of  that?  State:  I  want 
to  follow  it  up  and  show  it  was  Jack  Town- 
send  told  him.  Court:  I  understand.  Is  it 
(or  the  purpose  of  Identifying  the  time  Jack 
Townsend  saw  it?  State:  Yes,  sir.  Court: 
Tou  can  show  It,  but  otherwise  it  is  not  ad- 
missible. Yon  can  show  the  time  that  Jack 
Townsend  saw  It  Defendant  excepts  to  the 
ruling  of  the  court" 

[7]  This  bill  does  not  show  that  the  wit- 
ness testified  that  Jack  Townsend  told  him 
anything,  nor.  If  he  did  do  so,  what  it  was 
be  told  him.  We  are  not  permitted  to  look  to 
other  parts  of  the  record  to  see  what  If  any- 
thhig,  the  witness  testified.  The  bill  being 
in  this  condition,  nothing  is  presented  for  us 
to  review. 

There  was  no  error  In  falling  to  give  the 
special  charges  requested  by  defendant  The 
conrt  charged  the  Jury:  "You  are  further 
charged  that  the  fraudulent  Intent  in  the  tak- 
ing of  the  property  Is  the  very  gist  of  the 


crime  of  theft,  and,  without  such  Intent  ex- 
ists in  the  mind  of  the  person  taking  at  the 
very  time  of  the  original  taking  of  the  prop- 
erty, there  can  be  no  theft,  no  matter  if  such 
Intent  was  afterward  conceived.  And  you 
are  further  charged  that  If  you  are  satisfied 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  head  of  cattle  In  question  (that  Is, 
the  red  brindled  steer  branded  'B'),  the  hide 
of  which  was  found  In  defendant's  posses- 
sion, was  the  property  of  the  said  Bill  Park- 
er, yet  If  you  find  and  believe  from  the  evi- 
dence that  the  defendant  bought  the  head  of 
cattle  In  question  (that  Is,  the  red  brindled 
steer  branded  'B')  from  a  man  who  gave  his 
name  as  Jack  Fabrlquez  or  Fabricus.  then 
you  will  acquit  the  defendant,  or  if  you  en- 
tertain a  reasonable  doubt  as  to  whether  or 
not  the  defendant  bought  the  head  of  cattle 
in  question  (that  is,  the  red  brindled  steer 
branded  'B')  from  a  man  giving  his  name,  ns 
Jack  Fabrlquez  or  Fabricus,  you  will  solve 
the  doubt  In  favor  of  defendant  and  acquit 
him." 

This  covered  all  that  was  in  the  special 
charges  requested  It  was  proper  for  the  court 
to  give  in  charge.  As  before  stated,  the  evi- 
dence in  regard  to  the  bill  o'f  sale  was  admis- 
sible. To  have  charged  thereon  would  have 
been  upon  the  weight  to  be  given  the  testi- 
mony. 

Affirmed. 

On  Motion  for  Rehearing. 

Appellant  has  filed  a  motion  for  a  rehear- 
ing herein,  in  which  he  earnestly  Insists  that 
the  court  erred  in  admitting  the  testimony 
of  Jack  Townsend  when  he  permitted  Town- 
send  to  testify  that  on  the  day  he  saw  the 
beef  in  defendant's  pen  he  told  Mr.  Owens 
about  it  which  was  done,  as  be  said,  for  the 
purpose  of  fixing  the  time,  and  also  erred  in 
permitting  Mr.  Owens  to  testify  that  Town- 
send  had  told  him.  As  said  In  the  original 
opinion,  neither  of  these  bills  are  In  such 
condition  as  would  properly  present  the  ques- 
tions to  this  court  for  review..  However,  as 
in  the  original  opinion,  we  quoted  from  an 
opinion  of  Judge  Henderson  -approvingly, 
wherein  he  held :  "We  again  repeat  what  we 
have  heretofore  said,  that  we  will  not  wan- 
der through  the  entire  record  to  find  appel- 
lant's bills  of  exceptions."  Appellant  in  his 
motion  says:  "The  brief  filed  in  this  case 
cites  the  court  to  the  pages  of  record  contain- 
ing the  objectionable  testimony."  This  is  a 
trouble  we  often  find  in  cases  on  appeal,  the 
brief  will  ably  present  a  question,  yet  when 
we  turn  to  the  bill  of  exceptions  in  the  rec- 
ord, it  is  so  incomplete  as  to  present  no  ques- 
tion for  review.  As  shown  In  the  original 
opinion,  the  bill  of  exceptions  does  not  show 
that  Townsend  told  Owens  anything.  Nor 
does  the  otber  bill  show  that  Owens  testi- 
fied Townsend  told  him  anything.  Appellant 
Insists  we  should  go  to  the  statement  of  fact-^. 
and  we  would  see  they  did  so  testify.  This 
is  what  this  court  has  held  it  will  not  do,  in 
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an  unbroken  line  of  decisions;  but  a  bill  of 
exceptions  In  and  of  Itself  must  present  the 
question,  without  reference  to  what  the  state- 
ment of  facts  will  or  will  not  show. 

[I]  But  if  the  bills  were  complete  under 
this  record  the  testimony  would  be  admissi- 
ble for  the  very  purpose  suggested  by  the 
court,  as  showing  the  time.  Appellant  and 
his  witnesses  had  testified  that,  the  day  be- 
fore Townsend  saw  the  beef  in  his  pen,  he  had 
bought  the  animal  from  a  traveler  In  Jeffer- 
son county.  To  refute  this  testimony,  in  rebut- 
tal, the  state  proved  that  the  day  before  Mr. 
Owens  had  seen  this  animal  on  his  accustom- 
ed range  In  Hardin  county,  Tex.,  about  1% 
miles,  from  defendant's  residence.  Mr.  Town- 
send  testified  that  the  day  he  saw  the  animal 
in  defendant's  pen  he  told  Owens.  Owens 
testified  that  the  day  before  he  saw  the  ani- 
mal at  a  different  place  and  in  a  diferent 
county  where  defendant  claimed  to  have 
bought  the  animal.  If  we  go  to  the  state- 
ment of  facts  for  one  purpose,  then  we  go 
for  all  purposes, -and,  when  we  do  so,  we  find 
the  testimony  not  only  admissible,  but  very 
material  in  going  to  show  that  appellant's  ex- 
planation of  his  .possession  was  not  probably 
true.  Either  be  was  mistaken  about  buying 
the  animal  in  Jefferson  county  the  day  be- 
fore, or  Mr.  Owens  was  mistaken  about  see- 
ing it  in  Hardin  county  about  one  mile  and  a 
half  from  defendant's  residence,  and  this  was 
a  question  for  the  Jury  to  determine.  '  In  re- 
buttal the  state  bad  the  right  to  prove  this 
explanation  false,  if  it  could  do  so,  and  when 
we  consider  the  record  there  was  no  error  In 
admitting  the  testimony. 

Motion  for  rehearing  overruled. 


YOUNG  et  al.  v.  DUDNEY. 

(Court  of  Civil  Appeals  of  Texas.     Amaiillo. 
Sept  2S,  1911.    Rehearing  De- 
nied Nov.  24,  1911.) 

1.  COtFBTS  (I  183*)— AonoNS— JuBISDICnON. 

The  county  court  has  no  power  to  issue  an 
injunction  beyond  the  limits  of  its  jurisdiction 
as  defined  by  the  subject-matter  or  amount  in 
controversy,'  and  cannot  restrain  the  trustees  of 
an  independent  school  district  from  proceeding 
with  the  trial  of  charges  against  the  superin- 
tendent of  the  district,  which  power  could  only 
be  exercised  by  the  district  court  under  its  gen- 
eral equity  powers. 

[Ed.  Note. — E\>r  other  cases,  see  Courts,.  Dec. 
Dig.  I  183.»] 

2.  Injunction  (|  78*)— Powsbs   of  School 
Officebs— Tbial  of  School  SoPEarNTEND- 

ENT— BqUITABtK    RELIEF. 

An  injunction  does  not  lie  to  restrain  the 
trustees  of  an  independent  school  district  em- 
powered by  Acta  29th  Leg.  c.  124,  §§  70,  161, 
to  manage  and  control  the  schools  and  to  em- 
ploy and  dismiss  teachers,  from  proceeding  to 
tiy  the  superintendent  of  the  district  on  charges 
preferred  committed  subsequent  to  a  decision 
that  such  superintendent  had  been  legally  em- 
ployed, and  render  judgment  on  the  charges. 

[Ed.  Note. — FV)r  other  cases,  see  Injunction, 
Dec.  Dig.  i  78.*] 


Appeal  from  Hardeman  County  Oonrt;  W. 
S.  Banister,  Judge. 

Action  by  R.  Ix  Dudney  against  T.  M. 
Young  and  others  for  an  injunction.  From 
an  order  granting  the  injunction,  defendants 
appeal.    Reversed  and  remanded. 

See,  also,  140  S.  W.  802. 

Fires,  Decker,  Clarke  &  John,  for  appel- 
lants. Berry  &  Stokes,  J.  O.  Marsball,  and 
L.  F.  Bonner,  for  appellee. 

PRESLER,  J.  This  is  an  appeal  from  an 
order  granting  a  writ  of  injunction  by  the 
judge  of  the  county  court  of  Hardeman 
county,  Tex.,  enjoining  and  restraining  ap- 
pellants as  the  trustees  of  the  ChiUicothe  In- 
dependent school  district  in  Hardeman  coun- 
ty, Tex.,  from  further  proceeding  with  the 
trial  of  appellee  on  certain  charges,  as  set 
out  In  appellee's  petition  and  exhibits  there- 
to, which  said  petition  and  exhibits  In  sub- 
stance are  as  follows: 

"For  cause  of  action,  plaintiff  represents: 
That  heretofore,  to  wit  on  the  4th  day  of 
February,  1911,  the  board  of  trustees  of  said 
district,  as  then  constituted,  contracted  with 
him  as  superintendent  of  the  public  schools 
of  said  indeptodent  school  district  for  the 
school  year  of  1911  and  1912.  That  there- 
after, about  the  first  Saturday  in  May,  1911, 
four  members  of  the  old  board's  time  expir- 
ed, and  the  said  T.  M.  Young,  J.  B.  Williams, 
W.  M.  Sims,. and  E.  O.  Owmby  were  elected 
to  take  their  places.  That  afterwards  the 
remaining  three  members  of  the  old  board 
resigned,  and  the  remaining  members  sup- 
plied their  places  and  some  other  vacancies 
that  occurred  by  resignation  until  the  board 
of  trustees  of  said  independent  district  is 
now  composed  of  the  seven  persons  named. 
That  after  said  contract  with  this  plaintiff 
as  superintendent  had  been  settled  upon  and 
accepted  by  the  board  as  then  constituted 
and  this  plaintiff,  and  after  the  plaintiff  had 
relied  on  the  same  until  other  such  positions 
were  filled,  and  it  was  too  late  for  him  to 
get  a  desirable  place  of  like  character,  the 
board  of  trustees  of  said  district  refused  and 
failed  to  recognize  said  contract,  and  let  it 
be  Imown  to  the  plaintiff  that  they  would 
not  recognize  him  as  said  superintendent 
for  the  school  year  of  1911  and  1012,  accord- 
ing to  his  said  contract,  and  the  plaintiff 
appealed  from  said  action  of  said  board  to 
the  county  Judge  and  ex-ofiSdo  county  su- 
perintendent of  public  instructions  in  and 
for  Hardeman  county,  Tex.,  which,  after  a 
full  hearing,  with  both  sides  being  represent- 
ed, rendered  his  decision  and  Judgment,  hold- 
ing that  said  contract  was  valid  and  bind- 
ing, and  that  plaintiff  was  entitled  to  such 
position  for  said  school  year  of  1911  and 
1912.  The  board  of  trustees  of  said  district 
appealed  from  said  dedsion,  and  the  said 
superintendent  of  public  Instructions  of  the 
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state  of  Texas,  who,  In  the  latter  part  of 
August,  1911,  passed  upon  said  matter,  and 
sustained  the  detision  of  said  county  judge 
and  ex-offido  superintendent  of  said  Harde- 
man county  to  the  effect  that  said  contract 
was  Talid  and  binding.  That  afterwards  the 
said  trustees  appealed  the  case  to  the  state 
board  of  education  of  the  state  of  Texas, 
who,  upon  hearing,  sustained  the  decision  of 
said  state  superiutendent  and  said  county 
judge  to  the  effect  that  said  contract  was 
valid  and  binding,  and,  in  pursuance  of  said 
contract  and  said  decisions,  this  plaintiff  on 
the  4th  day  of  September,  1911,  the  time  set 
for  the  opening  of  said  schools,  repaired  to 
the  school  building  for  the  purpose  and  In- 
tention In  good  faith  of  opening  said  schools 
In  accordance  with  his  duties  as  said  super- 
intendent. That  some  of  the  defendants 
herein  appeared  at  the  time  and  refused  to 
recognize  the  plaintiff  as  such  superintend- 
ent, grossly  objecting  to  his  performing  such 
Eerrlces,  and  he  was  thereby  prohibited  from 
so  doing.  That  afterwards,  on  or  about  the 
9th  day  of  September,  1911,  this  plaintiff  pre- 
sented to  the  Honorable  S.  P.  Huff,  judge  of 
the  Forty-Sixth  judicial  district  of  Texas, 
his  application  for  an  injunction  command- 
ing the  said  trustees  to  recognize  him  as 
snch  superintendent,  and  to  place  him  in 
charge  of  said  schools  as  such  and  prohibit- 
ing them  from  in  any  manner  Interfering 
with  him  or  his  duties  as  such,  etc.  A  copy 
of  the  order  so  made  by  the  said  S.  P.  Huff 
Is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  hereof.  That  afterwards,  on, 
to  wit.  the  16th  day  of  September,  1911,  the 
defendants  herein  through  their  attorney  no- 
tiSed  the  plaintiff  that  they  would  file  charg- 
es against  him  for  insubordination,  and  other 
charges  to  be  specified  when  filed,  and  that 
one  Alber  Rogers  did,  on  the  said  16th  day 
of  September,  1911,  deUver  a  paper  to  this 
plaintiff,  purporting  to  be  a  citation  from 
said  board  of  trustees,  citing  him  to  appear 
at  Cbilllcothe  on  Monday,  September  18, 
1911,  at  10  a.  m.,  to  show  cause  why  he 
should  not  be  removed  from  any  position 
that  he  might  hold  In  said  public  schools. 
That  on  said  18th  day  of  September,  1911, 
charges  were  filed  by  said  board  in  a  cause 
or  statement  styled  'The  Trustees  of  Chllll- 
cothe  Independent  School  District,  Hardeman 
County,  Texas,  vs.  R.  U  Dndney,'  which  charg- 
es state  no  material  ground  for  Justification 
for  any  action  against  this  plaintiff,  a  copy 
of  which  Is  hereto  attached,  marked  'Ex- 
hibit B,'  and  made  a  part  hereof.  That  on 
said  Itfonday  morning,  September  18,  1911, 
this  defendant  appeared  in  obedience  to  such 
citation  after  having  been  unable  to  procure 
a  copy  of  said  charges  after  diligent  effort 
until  the  morning  of  said  September  18th, 
and  requested  and  moved  said  board  to  give 
bim  10  days  In  which  to  prepare  his  answer 
to  said  charges;  and,  tf  not  that  long,  at 
least  a  reasonable  time  to  i»roperly  prei>are 


his  defense,  and  said  board  declined  to  do  so, 
and  gave  him  until  Wednesday  morning  at 
10  o'clock  20th  day  of  September,  1911.  That 
said  20th  day  of  September,  1911,  about  said 
hoar,  the  said  defendants  as  said  trustees, 
except  J.  B.  Williams,  who  was  reported 
sick,  assembled  and  called  said  cause  for 
trial.  Defendant  again  asked  for  further 
tline,  and  stated  that  under  the  circumstanc- 
es he  could  not  properly  and  safely  go  to 
trial,  and  asked  again  that  he  be  given  10 
days  from  the  date  of  said  services,  and,  if 
not,  a  reasonable  time  In  which  to  make  his 
defense  and  prepare  for  the  same.  This  mo- 
tion and  request  was  overruled,  and  then  the 
defendant  presented  a  motion  or  challenge 
to  the  qualification  of  said  trustees,  the  de- 
fendants named  herein,  to  sit  in  Judgment 
in  this  case,  wherein  the  record  shows  that 
they  are  the  parties  plaintiff  against  the  de- 
fendant, and  for  the  further  reason  that 
they  are  opposing  parties  In  another  suit 
pending  In  the  district  court  of  Hardeman 
county.  Involving  to  a  certain  extent  some  of 
the  same  Issues.  This  was  also  overruled 
and  the  trial  proceeded.  That  the  said  de' 
fendants  have  already  consumed  virtually  a 
whole  day  in  said  inquiry  and  trial,  and  the 
outlook  is  that  it  will  take  several  days  more 
to  complete  the  same.  That  the  plaintiff  is 
obliged  to  be  present  at  said  trial  in  order  to 
protect  his  Interests,  and,  whUe  he  is  so 
present.  It  necessitates  his  absence  from  said 
schools.  Plaintiff  further  represents  to  the 
court  that  he  does  not  believe  that  said 
charges  are  filed  because  of  any  real  merit 
that  are  In  them,  but  that  it  Is  done  for  the 
purpose  of  harassing  him  and  bringing  him 
into  disrepute  as  a  school  man,  and  for  th£ 
purpose  of  trying  to  gain  advantage  on  him 
In  the  controversy  now  between  the  said 
board  of  trustees  and  this  plaintiff. 

"He  further  represents:  That  J.  O.  Quat- 
tlebanm  cmd  J.  B.  Williams,  two  of  said  trus- 
tees, purporting  to  act  as  a  grievance  com- 
mittee, preferred  said  charges.  That  all  of 
said  board  ordered  them  filed,  as  shown  by 
the  copy  hereto  attached,  and  that  the  said 
J.  B.  Williams  is  absent  as  above  stated  on 
account  of  sickness,  and  that  J.  O.  Quattle- 
baum,  npon  a  challenge  of  his  qualifications 
as  above  stated,  excused  himself  from  sitting 
in  judgment  In  this  case,  but  at  the  request 
of  the  attorney  representing  the  plaintiffs  he 
is  taking  an  active  part  In  advising  said  at- 
torney and  assisting  In  conducting  said  trial, 
and  that  all  of  said  defendants  are  co-oper- 
ating to  a  common  purpose  and  a  common 
end  In  said  undertaUng.  That  he  has  been 
informed  and  believes,  and  charges  the  fact 
to  be  upon  said  information  and  belief,  that 
said  defendants  intend  to  find  against  this 
plaintiff  in  this  proceeding,  and  will  do  so 
unless  restrained,  notwithstanding'  the  lack 
of  merit  in  said  charges.  That  this  plaintiff 
has  filed  his  answer  denying  any  merit  what- 
ever In  any  of  said  charges. 
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"Plaintiff  further  represents:  That  the 
said  trial  Is  a  serious  detriment  to  said 
scbools,  in  that  it  Is  taking  him  away  from 
his  duties  aa  superintendent,  and  has  and 
will  cause  various  teachers  to  be  put  upon 
the  witness  stand  and  examined  and  cross- 
examLued,  and  likely  to  engender  more  or 
less  unpleasantnesis  among  the  teachers. 
That  large  crowds  are  attending  said  hear- 
ing. That  fhe  people  are  all  divided  upon 
the  Issue,  and  that  there  Is  more  or  less 
bad  feeling  in  the  community,  and  to  pro- 
long the  hearing  can  only  lead  to  bad  re- 
sults In  the  Judgment  of  this  plaintiff  to 
said  schools,  to  this  plaintiff,  and  the  com- 
munity of  Chill  Icothe  and  surrounding  coun- 
try throughout  the  said  school  district. 

"Plaintiff  further  alleges,  and  charges  the 
facts  to  be,  that  said  bearing  and  said  trial 
Is  doing  and  will  do  him  a  serious  and  ir- 
reparable Injury,  In  that  It  Is  calculated  to 
injure  his  reputation  aa  a  school  man,  and 
is  putting  him  to  serious  financial  loss.  The 
said  above-named  Young,  Sims,  Williams, 
Quattlebaum,  Bynum,  Hlgglnbotham,  and 
Jameson  are  made  defendants  both  In  their 
individual  capacity,  as  well  as  trustees  of 
said  district  In  order  that  the  proper  Judg- 
ment may  be  rendered. 

"Wherefore  this  plaintiff  prays  that  your 
honor  grant  him  your  most  gracious  writ  of 
Injunction  against  the  said  defendants  pro- 
hibiting them  from  proceeding  with  said 
hearing  above  referred  to  now  going  on  and 
pending  at  ChllUcothe,  styled  'Trustees  of 
the  ChllUcothe  Independent  School  District, 
Hardeman  County,  Texas,  vs.  R.  I*.  Dudney,' 
and  from  rendering  any  Judgment  In  said 
matter,  and  from  filing  or  hearing  any  oth- 
er charges  of  a  similar  character,  and  from 
any  manner  interfering  with  the  plaintiff  In 
the  proper  discharge  of  his  duties  as  such 
superintendent  for  proper  service,  for  cost 
of  suit,  and  all  proper  relief  of  every  na- 
ture whatsoever." 

Exhibit  B. 

"Trustees  Chllllcothe  Independent  School 

District,  Hardeman  County,  Texas, 

vs.  R.  L.  Dudney. 

"Comes  now  J.  O.  Quattlebaum  and  J.  B. 
Williams,  composing  the  grievance  commit- 
tee of  the  above  school  board,  and  make  and 
present  to  said  board  the  following  charges 
against  R.  L.  Dudney,  who  has  assumed  and 
is  acting  as  superintendent  of  the  public 
scbools  of  said  district: 

"(1)  That  said  board  of  trustees  did  on, 
to  wit,  September  4,  1911,  request  by  reso- 
lution said  R.  L.  Dudney  to  signify  his  in- 
tention to  teach  such  classes  and  grades  In 
the  public  schools  as  the  board  should  elect. 
That  the  said  Dudney  in  reply  to  said  re- 
quest, before  the  pupils  of  said  school  and 
other  citizens  of  the  district,  stated  In  a 
speech  that  he  was  superintendent  of  the 
schools,  would  not  teach  under  the  direc- 


tion of  the  board,  and  announced  that  the 
board  was  without  authority  to  compel  him 
to  teach  classes,  and  that  he  would  not  obey 
such  order. 

"(2)  That  afterwards,  on  September  11, 
1911,  the  board,  by  resolution,  directed  the 
said  Dudney  to  teach  the  seventh  grade  In 
said  schools,  which  said  Dudney  willfully  re- 
fused to  comply  with,  and  announced  that 
he  would  not  obey  the  order  of  the  board. 

"(3)  That  since  said  order  was  Issued  said 
Dudney  has  Instructed  teachers  in  the 
schools,  over  the  express  order  of  the  board, 
that  be  would  on  Monday,  the  18th  of  Sep- 
tember, create  two  new  classes  in  the  high 
school  which  he  would  teach. 

"(4)  That  on  September  11,  1911,  the 
board  ordered  that  the  student  body  should 
not  meet  except  on  Friday  afternoons.  To 
this  the  said  Dudney  replied  that  he  would 
comply  with  this  order  only  to  the  extent 
that  his  good  Judgment  should  tell  him  to 
comply. 

"(5)  That  said  Dudney  has  repeatedly 
stated  that  be  would  remain  superintendent 
of  said  schools,  or  there  would  be  no  school. 

"(o)  That  the  said  board  has  requested 
the  said  Dudney  to  furnish  the  board  with 
a  statement  showing  the  amount  and  names 
from  whom  he  had  collected  for  overs  and 
unders  In  said  schools  for  the  year  1910- 
1911.  That  he  has  failed  and  refused  to 
comply  with  this  request. 

"(6)  That  said  Dudney  has  practically  as- 
sumed all  the  duties  of  the  school  board, 
and  does  not  ask  for  Instructions  from  the 
board  nor  consult  them,  and  a  few  days  ago 
employed  some  one  to  repair  the  pump  In 
the  school  well  without  the  order  of  the 
board,  and  without  the  knowledge  or  con- 
sent of  the  board. 

"(7)  That  the  said  Dudney  did  make  oath 
falsely  In  this:  That  he  stated  under  oath 
that  the  board  on  Monday  September  11, 
1911,  stated  to  him  that  they  Intended  to 
superintend  said  schools. 

"(8)  That  he  said  Dudney  Is  not  a  man 
suitable  to  teach  or  superintend  said  schools. 
In  this:  that,  knowing  a  large  majority  of 
the  patrons  and  children  of  the  district  are 
against  him,  be  has  insisted  on  the  perform- 
ance of  a  contract  made  with  a  board  of 
trustees  who  were  defeated  for  re-election 
because  they  favored  that  said  Dudney  teach 
in  said  schools." 

Exhibit  A,  attached  to  said  petition,  con- 
sists of  a  copy  of  an  order  made  by  Hon. 
S.  P.  Huff,  Judge  of  the  Forty-Sixth  judi- 
cial district  of  Texas,  on  the  9th  day  of 
September,  1911,  upon  the  application  of  the 
appellee  for  an  injunction,  commanding  the 
said  trustees  to  recognize  him  as  superin- 
tendent and  to  place  him  in  charge  of  said 
schools  as  such,  and  prohibiting  said  trus- 
tees from  In  any  manner  interfering  with 
appellee  or  his  duties  as  suOj  superintend- 
ent, etc.,  which  said  order  of  district  courts 
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as  set  out  In  said  ezblbit,  is  as  follows: 
"The  State  of  Texas,  County  of  Wilbarger 
— The  above  and  foregoing  api)Iicatlon  was 
this  day  presented  to  me,  notice  thereof  hav- 
ing been  given  to  defendants,  and.  who  be- 
ing present  in  person  or  by  attorneys  and 
upon  hearing,  I  am  of  the  opinion  that  the 
same  should  be  granted.  It  Is  therefore  or- 
dered that  the  clerk  of  the  district  court  of 
Hardeman  county,  Texas,  file  tbe  above  pe- 
tition and  answer  of  the  defendants  herein, 
and  that  he  issue  a  mandatory  writ  of  In- 
junction to  the  defendants,  commanding 
thera  and  each  of  them  to  recognize  the 
plaintltr  OS  superintendent  of  the  public 
scliools  of  the  Chllllcothe  Independent  school 
district,  and  that  they  place  him  in  charge 
thereof  as  snch,  and  permit  him  to  act  and 
perform  his  duties  as  such  under  the  law 
goTemlng  snch  matters  without  let  or  hin- 
drance, and  not  In  any  manner  Interfere 
with  him  as  such  superintendent  or  his  per- 
formance of  the  duties  thereof,  and  prohibit- 
ing the  defendants  named  as  trustees  from 
paying  out  any  of  the  funds  of  the  district  to 
any  other  superintendent  or  any  of  said 
fands  that  might  be  necessary  to  pay  plain- 
tiff according  to  his  contract  to  any  other 
person,  and  commanding  them  to  issue 
vouchers  to  the  plaintiff,  according  to  bis 
contract  as  such  superintendent  But  this 
order  is  not  intended  to  preclude  any  ac- 
tion that  might  be  taken  before  any  legal 
and  qualified  officer  or  court,  provided  that. 
In  no  erent  shall  any  snch  action  that  might 
be  taken  become  effective  or  permit  Inter- 
ference in  any  manner  whatever  with  plain- 
tiff or  his  duties  as  such  superintendent  un- 
til any  such  action  as  might  be  taken  shall 
be  finally  passed  on  and  determined  by  the 
highest  and  last  officer,  court,  or  authority 
to  which  it  could  be  appealed  or  presented, 
and  to  which  either  party  might  elect  to  so 
appeal.  It  is  further  ordered  that  the  plain- 
tiff  file  bis  bond  herein  in  tbe  sum  of  $10p, 
to  be  approved  by  said  district  clerk." 

Upon  this  petition  the  county  Judge  of 
nardeman  county  on  the  21st  day  of  Septem- 
ber, 1911,  granted  the  following  order,  whlcb 
is  here  appealed  from:  "Tbe  State  of  Tex- 
as, County  of  Hardeman — ^The  above  and 
foregoing  application  was  this  day  present- 
ed to  me,  and  after  having  read  the  same 
and  being  fully  advised  in  the  premises,  1 
am  of  tbe  opinion  that  the  same  should  be 
granted.  It  is  therefore  ordered  that  the 
clerk  of  tbe  county  court  of  Hardeman 
county,  Tex.,  file  the  above  petition,  and  that 
be  issue  writs  of  Injunction  to  the  defend- 
ants named,  restraining  them  and  each  of 
tiiem  from  proceeding  with  the  trial  of  tbe 
laid  cause  alleged,  styled  'Trustees  Chllli- 
cothe  Independent  School  District  vs.  R.  L. 
Dodney,'  and  from  rendering  any  Judgment 
in  said  action,  and  from  filing  or  bearing 
any  other  similar  charges,  and  from  taking 
any  further  action  whatever  in  said  matter 
as  prayed  for  in  said  petition.    Said  Dudney 


Is  required  to  file  his  bond  In  tbe  sum  of 
$100." 

[1]  Under  the  Constitution  and  statutes  of 
this  state,  as  construed  by  our  Supreme  and 
aptiellate  courts,  conferring  power  upon  our 
county  cou^  or  the  Judges  thereof  to  issue 
the  writ  of  injunction,  we  are  unable  to  fln<l 
any  authority  warranting  the  court  in  grant- 
ing this  injunction  because  of  any  of  the  mat- 
ters and  charges  contained  in  tbe  foregoing 
petition,  this  being  an  original  proceeding 
for  Injunction  not  ancillary  to  any  suit  pend- 
ing in  said  court,  with  no  ascertainable 
amount  In  controversy,  and  not  relating  to 
any  subject-matter  over  which  jurisdiction 
is  by  law  conferred  upon  tbe  county  court, 
and  we  are  of  the  opinion  that,  if  tbe  alle- 
gations of  tbe  petition  show  equity,  tbe 
same  could  only  be  enforced  under  the  gener- 
al equity  powers  of  a  court  of  chancery,  un- 
restricted as  to  subject-matter  or  amount  In 
controversy,  as  is  by  law  conferred  in  this 
state  exclusively  upon  our  district  court.  In 
Anderson  County  v.  Kennedy,  58  Tex.  616, 
the  Supreme  Court,  construing  the  Constitu- 
tion of  1876  (article  6,  |  8),  says:  "In  de- 
claring that  the  district  courts  shall  have 
power  to  issue  writs  of  injimctlon,  there  is 
no  limitation  to  the  subject-matter  or  amount 
necessary  to  clothe  the  court  with  power  to 
bear  and  determine,  as  there  Is  in  reference 
to  such  Jurisdiction,  as  is  determined  by  sub- 
ject-matter or  amount  in  controversy."  And, 
speaking  of  the  county  court,  further  says, 
quoting  section  16,  art.  5,  Const:  "And  the 
county  courts  or  Judges  thereof  shall  have 
power  to  issue  writs  of  mandamus,  injunc- 
tion and  all  other  writs  necessary  to  the 
enforcement  of  the  Jurisdiction  of  said  court." 
"This  would  seem  to  restrict  the  use  of  the 
named  writs,  and  to  make  the  same  apply 
to  the  enforcement  of  such  jurisdiction  as 
had  been  given  by  a  named  subject-matter  or 
the  amount  In  controversy."  We  find  that 
under  tbe  amendment  of  1891  the  section  and 
article  as  amended  carries  the  restriction 
upon  the  power  of  the  county  courts  to  is- 
sue writs  of  Injunction,  and  confines  the 
same  to  enforcement  of  its  Jurisdiction,  as 
conferred  by  subject-matter  or  amount  in 
controversy.  !Dean  r.  State  ex  rel.  Bailey, 
88  Tex.  290,  30  S.  W.  1047,  and  31  S.  W.  185. 
In  tbe  case  of  Lazarus  v.  Swafford,  15  Tex. 
Civ.  App.  367,  39  S.  W.  889,  Justice  Stephens 
rendering  tbe  opinion,  in  a  very  able  discus- 
sion of  article  5  of  the  Constitution,  as  affect- 
ed by  tbe  amendment  of  1891,  the  Court  of 
Civil  Appeals  for  the  Second  District  held 
that  tbe  county  court  has  exclusive  jurisdic- 
tion to  issue  writs  of  Injunction  and  manda- 
mus where  the  amount  in  controversy  is  be- 
tween $200  and  $500  in  amount,  notwithstand- 
ing the  general  power  conferred  by  section  8 
of  article  5  of  the  Constitution  upon  the  dis- 
trict courts  (we  are  not  aware,  however,  of 
this  restrictien  upon  tbe  power  of  the  dis- 
trict court  having  in  any  case  been  adopted 
by  the  Supreme  Court),  and  holding,  further. 
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that  the  general  provisioii  should  be  read 
In  the  light  of  the  changes  wrought  by  the 
amendment,  and  that  the  Intention  is  clear- 
ly Indicated  to  confer  upon  the  county  courts 
as  a  part  of  their  Jurisdiction  the  power  to 
issue  injunctions  where  courts  of  chancery 
under  the  settled  principles  of  equity  would 
Issue  them,  but  limiting  such  power  to  cases 
In  which  Jurisdiction  depended  upon  the 
amount  in  controversy,  and  making  that  Ju- 
risdiction exclusive  or  concurrent  according 
to  the  amount 

We  nowhere  find  authority  for  the  county 
court  in  the  exercise  of  Its  power  to  issue  in- 
junctions that  go  beyond  the  Umlta  of  its 
Jurisdiction  as  defined  by  the  subject-matter 
or  amount  in  controversy. 

[2]  We  are  further  of  the  opinion  that  un- 
der the  statutes  of  this  state  (Acts  29th  Leg. 
[1905]  c.  124,  $!  70,  161),  the  appellants  (board 
of  trustees)  being  vested  with  the  power  to 
manage  and  control  said  schools  and  to  em- 
ploy and  dismiss  teachers,  that  injunction 
did  not  He  in  this  case  to  restrain  and  pro- 
hibit appellants  from  proceeding  to  try  ap- 
pellee upon  such  of  said  charges  preferred 
as  relate  to  acts  alleged  to  have  been  com- 
mitted since  the  decision  of  the  state  board 
of  education  of  the  state  of  Texas  was  ren- 
dered, as  referred  to  in  appellee's  petition 
for  injanctlon,  of  date  some  time  prior  to  the 
4th  day  of  September,  1911,  and  from  ren- 
dering Judgment  on  such  charges,  and  from 
filing  and  hearing  other  charges  of  a  sim- 
ilar character.  Rigglns  v.  Thompson  et  al., 
30  Tex.  Civ,  App.  242,  70  S.  W.  578;  Id.,  96 
Tex.  154,  71  S.  W.  14. 

We  therefore  conclude  that  the  order'  or 
Judgment  of  the  said  county  Judge  of  Harde- 
man county,  Tex.,  granting  said  writ  of  in- 
junction, should  be  here  reversed,  and  that 
the  said  injunction  as  granted  should  be  dis- 
solved; and  It  is  accordingly  so  ordered. 


COLE  V.  KJELLBERG.t 

(Court  of  Civil  Appeals  of  Texas.    Sas  Antonio. 

Oct.  25,  1911.     Rehearing  Denied 

Nov.  29,  1911.) 

REFOBUATION  of  iNSTBUMKNTS  (§  19*)— DEEDS 

— Real  Estate— Negligence. 

Where  a  mistake  in  the  description  of  a 
deed  as  to  the  numbers  of  the  lots  sold  was  the 
result  of  plaintiff's  carelessness  in  numbering 
the  lots  on  a  plat  made  for  his  benefit,  and  the 
means  of  detecting  the  mistake  were  in  plain- 
tiff's hands,  be  could  not  maintain  a  suit  to 
correct  the  mistake  under  the  rule  that  relief 
in  equity  cannot  be  granted  for  a  mistake  of 
one  party  only,  especially  where  it  is  the  result 
of  his  carelessness.  < 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  if  74-78 ;  Dec.  Dig. 
I  19.*  ] 

Appeal  from  District  Court,  Nueces  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Suit  by  E.  B.  Cole  against  John  B.  KJell- 


berg.    Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

O.  R.  Scott  &  Pope,  for  appellant  J.  C 
Scott  and  Charles  Turner,  for  appellee. 

PLY,  J.  This  iB  a  suit  Instituted  by  appel- 
lant to  correct  a  certain  deed  made  by  him 
to  appellee,  in  which  lots  3  and  4  In  Cole's 
First  addition  to  the  city  of  Corpus  Christ! 
were  described  and  reference  was  made  there- 
in to  a  certain  plat  on  which  the  lots  were 
numbered  in  black,  while  the  lots  should  have 
been  numbered  11  and  12  as  shown  on  the 
plat  by  red  figures.  The  cause  was  submitted 
to  a  Jury  which  returned  a  verdict  for  ap- 
pellee. 

It  is  the  claim  of  appellant  that  the  ad- 
dition was  platted  by  the  county  surveyor 
and  the  lots  were  numbered,  but  afterwards, 
at  the  request  of  appellant  the  numbers 
were  Inserted  on  the  map  by  the  surveyor. 
It  is  the  claim  of  appellant  that  he  instructed 
the  surveyor  to  number  the  lots,  14  In  num- 
ber, from  west  to  east,  but  he  had  numbered 
them  from  east  to  west.  The  plat  or  map  as 
thus  numbered  was  filed  and  recorded,  and 
while  It  was  in  that  condition  two  lots  de- 
scribed as  3  and  4  were  conveyed  by  deed 
from  appellant  to  appellee.  The  same  de- 
scription appeared  In  the  option  contract  made 
between  the  parties,  and  the  plat  was  em- 
bodied in  the  abstract  of  title  furnished  by 
appellant,  and  was  made  a  part  of  the  deed 
executed  by  him  to  appellee.  The  abstract 
was  examined  by  appellant,  and  be  saw  the 
plat  before  the  deed  was  made.  Appellee 
went  in  possession  of  the  lots  described  in  his 
deed  and  abstract  early  in  November,  1909, 
and  on  November  30,  1909,  appellant  had  the 
original  black  numbers,  which  began  at  the 
east  end,  erased  and  had  new  numbers  in 
red  Inserted  beginning  at  the  west  end  of  the 
tier  of  lots  instead  of  the  east  end,  as  had 
originally  been  done.  This  change  threw  the 
lots  of  appellee  near  the  west  end  of  the  tier 
of  lots  instead  of  near  the  east  end,  as  de- 
scribed in  the  deed  and  abstract  of  which  ap- 
pellee is  in  possession. 

It  is  the  claim  of  appellant  that  appellee 
was  shown  the  lots  purchased  by  him  and 
that  they  are  situated  near  the  west  end  of 
the  tier  of  lots,  instead  of  near  the  east  end, 
where  appellee  has  located.  Appellee,  how- 
ever, testified  that  he  never  saw  the  lota  be- 
fore he  bought  them  on  June  1,  1909,  and  did 
not  know  their  location  until  they  were  locat- 
ed for  him  by  the  city  engineer  in  November, 
1909.  He  testified  that  he  bought  them  by 
the  black  numbers  on  the  original  plat,  be- 
lieving it  to  be  correct  The  evidence  showed 
that  the  attorney  of  appellee  believed  the 
original  plat  to  be  correct  and  copied  it  Into 
the  abstract  of  title  prepared  by  him,  and  no 
error  was  ever  discovered  In  It  by  any  one 
until  appellee  had  gone  Into  possession  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dlx.  Key  No.  Series  t  Rep'r  Indexes 

t  Writ  of  error  denied  by  Supreme  Court. 
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lots.  There  -was  a  sharp  eonfllct  between  tbe 
testimony  of  Goodwin  and  appellant  and  that 
of  appellee,  the  first  two  swearing  that  the 
lots  were  pointed  out  to  appellee  by  them 
and  that  be  iMught  by  such  designation,  while 
appellee  testified  that  he  never  saw  the  lots 
before  he  pnrchased  and  did  not  know  where 
tbey  were  situated  until  they  were  shown  to 
him  by  the  city  engineer.  Tbe  Jury  must 
hare  credited  his  testimony,  which  they  bad 
tbe  clear  and  undoubted  right  and  authority 
to  do. 

Under  tbe  facts,  as  presented,  if  there  was 
a  mistake  In  tbe  deed,  it  was  one  made  by 
appellant  alone;  there  being  no  mutuality  In 
the  mistake.  Appellant  bad  the  map  made, 
and  he  placed  it  on  record  and  sold  tbe  land 
to  appellee  as  described  on  that  map.  The 
mistake  was  tbe  result  of  his  carelessness  and 
inattention,  and  equity  will  not  relieve  blm 
from  sucb  mistake.  Tbe  means  of  detecting 
the  mistake  were  in  tbe  hands  of  appellant, 
and  by  ordinary  attention  be  would  have  dis- 
covered tbe  mistake  long  before  appellee 
bonght  the  land.  Relief  in  equity  cannot  be 
granted  upon  the  ground  of  mistake  alone, 
and  this  applies  with  the  grehter  force  wbere 
the  mistake  is  the  result  of  tbe  carelessness 
of  the  party  seeking  the  relief.  Robertson  v. 
Smith,  11  Tex.  211,  60  Am.  Dec.  234;  RaUway 
v.  Van  Alstyne,  66  Tex.  439. 

In  tbe  case  of  May  v.  Town  Site  Co.,  83 
Tex.  502,  18  S.  W.  959,  a  deed  had  been  made 
conveying  certain  land  whlcb  the  vendor 
claimed  she  did  not  intend  to  convey,  and  the 
Supreme  Court  held:  "It  is  very  evident  from 
what  has  already  been  said,  that  If  there  was 
any  mistake  it  was  entirely  upon  tbe  part  of 
Mrs.  May,  for  the  railway  company  certainly 
was  not  mistaken,  but  understood  tbe  transac- 
tion and  intended  that  the  conveyance  should 
embrace  260  acres  in  addition  to  tbe  right  of 
way  and  depot  grounds.  There  being  no 
fraud,  either  express  or  implied,  which  in- 
duced the  mistake,  if  any,  upon  the  part  of 
Mrs.  May,  tbe  defendants  are  not  responsible 
for  the  mistake,  and  tbe  contract  remains 
bbiding  upon  tbe  plaintiffs  if  otherwise  valid. 
A  court  of  equity  may  grant  relief  in  a  case 
of  mntnal  mistake,  but  not  on  account  of  one 
entirely  unilateral  and  in  tbe  absence  of 
fraud."  Under  tbe  facts,  narrated  by  appel- 
lee and  credited  by  tbe  jury,  the  land  was 
sold  and  identified  by  a  certain  plat  or  map 
owned  and  presented  by  appellant.  Tbe  mis- 
takes in  that  map  were  bis  mistakes,  for 
which  appellee  cannot  be  held  responsible. 
The  mistake  was  unilateral. 

Appellee's  evidence  made  out  a  case  of  re- 
liance upon  a  deed  and  abstract  of  title  fur- 
nished to  1dm  by  appellant  He  denies  having 
any  certain  lots  pointed  out  to  him,  and, 
while  there  may  be  inconsistencies  in  his  tes- 
timony. It  satisfled-the  jury,  and  this  court 
is  bound  by  tbeir  verdict 

The  judgment  Is  affirmed. 


JONES  et  al.  v.  HOLTZEN. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Oct  28,  19U.    Rehearing  Denied 

Nov,  26,  1911.)  I 

1.  Plkadino   C!   64*)  —  Pkhtiow  —  Skp abate 

Counts— Nkckssiit. 

One  may  not  recover  both  on  an  express 
contract  and  on  a  quantum  meruit,  and  hence 
both  causes  of  action  may  not  be  declared  on  in 
the  same  count 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gg  134-137;   Dec.  Dig.  g  64.*] 

2.  Pleading    (g    63*)  —  Petition  —  Sep  abate 
Counts — Bbeach  of  Contbact. 

One  may,  by  the  use  of  separate  counts, 
state  causes  of  action  in  the  alternative  on  an 
express  contract  and  on  quantum  meruit  in 
case  the  express  contract  fails  of  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g§  114-117;   Dec.  Dig.  g  63.*] 

3.  Tbial  (g  251*)  —  Instbuotions— Applica- 
BiuTT  TO  Pleadings. 

Where  a  defendant  agreed  to  pay  plaintiff 
a  part  of  the  commissions  realized  on  all  sales 
made  to  any  purchaser  procured  by  plaintiff, 
and  the  contract  continuea  in  existence,  every- 
thing done  by  plaintiff  in  tbe  way  of  procuring 
purchasers  must  be  deemed  to  have  been  done 
under  the  contract,  and  tiis  right  to  recover 
must  be  based  on  the  contract,  so  as  to  make  it 
error  to  submit  to  the  jury  his  right  to  recover 
on  a  quantum  meruit 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  g  251.»] 

Appeal  from  Wichita  County  Court;  M. 
F.  Yeager,  Judge. 

Action  by  D.  Holtzen  against  J.  P.  Jones 
and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 

Edgar  Scurry  and  Montgomery  &  Britain, 
for  appellants.  Huff,  Barwlse  &  Bulllngton 
and  Geo.  Smoot,  for  appellee. 

HALL,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  commissions  alleged  to  be 
due  him,  and  bis  cause  of  action  is  stated  in 
two  separate  counts.  The  first  count  de- 
clares upon  a  contract  made  with  "J.  P. 
Jones  Land  Company,  a  firm  composed  of 
J.  P.  Jones  and  W.  E.  Cobb,  acting  through 
J.  P.  Jones."  Tbe  defendants  filed  sworn 
pleas,  denying  tbe  partnership.  Both  parties 
admit  in  their  briefs  that  no  evidence  was 
introduced  in  support  of  tbe  first  count,  and 
it  will  not  be  further  noticed  here. 

The  second  count  declares  first  upon  an 
agreement  "with  J.  P.  Jones,  a  real  estate 
agent  at  Wichita  Fails."  This  is  followed 
by  statements  of  transactions  between  ap- 
pellants and  appellee,  tbe  owner  of  tbe  land 
and  tbe  purchaser,  set  out  in  sucb  order  and 
maimer  as  to  render  It  uncertain,  from  tbe 
allegations,  whether  appellee  was  seeking  a 
Judgment  against  J.  P.  Jones  upon  an  ex- 


I  This  appeal  was  filed  In  the  Court  of  Civil  Ap- 
peals for  the  Second  Supreme  Judicial  District  of 
Texas  at  Ft.  Worth  January  14,  1911,  and  trans- 
ferred to  this  court  by  order  ot  the  Supreme  Court 
July  1.  1911. 
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I)res8  contract,  or  against  J.  P.  Jones  and 
W.  B.  Cobb  upon  a  quantum  meruit,  or 
against  Jones  upon  the  contract  and  Cobb 
upon  a  quantum  meruit,  and  It  Tvas  equally 
uncertain  as  to  the  amount  sought  to  be 
recovered  whether  one-half  of  the  commis- 
sions already  received  by  Jones  or  one-half 
of  the  amount  received  by  him,  and  to  be 
hereafter  received,  or  one-half  of  all  com- 
inlvHlous  and  one-half  of  the  profit  made  by 
<'obb,  or  by  Cobb  and  Jones,  out  of  the  sale 
of  said  land.  Appellants  excepted  specially 
to  the  second  count  on  the  ground  that  it 
was  uncertain,  contradictory,  ambiguous, 
duplldtous,  and  in  the  alternative,  and  we 
think  these  exceptions  should  have  been  sus- 
tained. Appellee,  having  elected  to  state 
his  ease  In  separate  couuts,  was  bound  to 
observe  the  rules  governing  that  method  and 
plead  his  case  accordingly.  There  was  no 
I)rayer  in  the  alternative. 

[1]  He  could  not  recover  against  Jones 
both  upon  a  contract  and  a  quantum  meruit. 
His  right  to  a  Judgment  upon  one  theory  pre- 
cluded his  right  to  a  judgment  upon  the  oth- 
er, and  both  theories  should  not  have  been 
declared  upon  In  the  same  count. 

(21  Under  proper  allegations,  made  in  sep- 
arate counts,  he  might  have  introduced  ev- 
idence entitling  him  to  recover,  either  upon 
the  express  contract  or  for  the  reasonable 
value  of  his  services.  In  the  event  the  exist- 
ence of  a  contract  was  successfully  denied 
by  Jones,  as  well  as  against  Cobb  upon  any 
theory  maintainable. 

There  was  no  allegation  as  to  the  amount, 
if  any,  tbat  had  been  received,  either  by 
Jones  separately  or  by  Cobb,  as  commissions 
or  compensation. 

[3]  Reference  to  the  statement  of  facts 
shows  that  appellant  Jones  admitted  the  ex- 
istence of  a  contract  between  himself  and 
appellee,  though  somewhat  different  in  terms 
to  the  one  declared  upon  and  testified  to  by 
appellee.  His  testimony  shows  that  prior  to 
the  time  he  moved  into  the  offlce  with  bis 
codefendant,  Cobb,  he  had  agreed  to  pay  ap- 
pellee part  of  the  commissions  realized  by 
him  upon  all  sales  which  he  might  make  to 
any  purchaser  brought  to  him  by  appellee, 
and  that  said  contract  was  still  in  exist- 
ence. I'nder  this  state  of  facts,  everything 
done  by  appellee,  in  the  way  of  procuring 
purchasers  and  carrj'ing  them  to  the  office  of 
the  said  Jones,  must  necessarily  have  been 
done  under  the  contract.  It  follows  that  bis 
right  to  recover  against  appellant  Jones,  if 
any  he  had,  must  have  been  based  solely  upon 
the  contract.  It  was  therefore  error  for  the 
court  to  submit  to  the  Jury,  as  was  done  in 
the  second  paragroph  of  his  charge,  the 
question  of  appellee's  right  to  recover 
against  Jones  upon  a  quantum  meruit.  The 
Jury  having  found  against  appellants  Jointly 
an  amount  equal  to  one-third  of  the  com- 
missions already  received  by  them  leads  us 


to  conclude  tbat  they  were  misled  by  the 
latter  part  of  the  second  paragraph  of  the 
court's  charge. 

The  question  of  variance  between  the  con- 
tract, as  set  out  in  appellee's  petition,  and 
the  one  testified  to  by  Jones,  and  the  far- 
ther question  of  the  right  of  appellee  to  re- 
cover a  portion  of  the  $200  not  yet  paid,  but 
evidenced  by  J.  A.  Kemp's  conditional  due- 
bill,  may  not  arise  upon  another  trial,  and  it 
will  not  be  passed  upon  by  us  now. 

The  testimony  of  Hatcher  and  WUdermuth 
was  admissible  upon  the  measure  of  appel- 
lee's recovery  against  W.  E.  Cobb  alone  aud 
should  have  been  so  limited  by  the  court 

For  the  errors  above  specified,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


EL  PASO  &  SOUTHWESTERN  CO.  T. 
KRAMER.! 

(Court  of  Civil  Aopeala  of  Texas.    El  PaaOw 

Nuv.  lU,  11)11.     ReheariDg  Denied 

JSov.  21),  1911.) 

Release  (§  Itt*)  —  Personal  Injuries  —  Mis- 
take   AS    TO    EJ^TEKT— EFKECT. 

A  release  of  all  claims  for  damages  which 
the  releasor  had  or  which  might  thereafter  a<^ 
crue  from  a  certain  injury  wliile  in  defendant's 
employ,  executed  with  the  same  means  of  knowl- 
edge as  those  possessed  by  the  defendant,  volun- 
tarily, but  in  reliance  upon  the  statements  of 
defendant's  physicians  made  in  good  faith,  and 
which  constituted  their  honest  opinion  as  tu 
plaintiff's  Injuries,  not  made  for  the  purpose  of 
inducing  a  settlement,  to  a  claim  agent  who,  in 
securing  such  release,  acted  on  such  statements 
in  good  faith,  cannot  be  avoided  because  the 
plaintiff's  injuries  were  more  serious  than  be- 
lieved. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  31 ;   Dec.  Dig.  {  16. *! 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; A.  M.  Walthall,  Judge. 

Action  by  P.  C.  Kramer  against  the  El 
Paso  &  Southwestern  Company.  Judgment 
for  plaintiCF,  and  defendant  appeals.  Revers- 
ed and  Judgment  rendered  for  defendant. 

Hawkins  &  Franklin,  for  appellant  Pat- 
terson &  Wallace,  for  appellee. 

PETICOLAS,  C.  J.  The  appellee  had  Judg- 
ment below  against  the  appellant  in  a  suit 
for  damages  for  personal  injuries. 

There  is  but  one  assignment  of  error,  to 
the  effect  that  the  court  below  erred  in  re- 
fusing a  peremptory  instruction  for  the  de- 
fendant, for  the  reason  that  it  was  shown 
that  the  plaintiff  and  defendant  had  compro- 
mised and  settled  all  of  the  cause  of  action 
set  up  by  the  plaintiff  in  this  suit 

The  compromise  and  settlement  having 
been  pleaded  by  appellant  in  the  lower  court, 
the  appellee  by  supplemental  petition  to 
avoid  said  release  alleged:  That  certain 
statements  and  representations  had  been 
made  to  him  by  appellant's  physicians  to  the 
eflTect  that  his  injuries  were  not  serious  or 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Die.  Key  No.  Series  ft  Rep'r  Indexee 

t  Writ  of  error  denied  by  Supreme  Court 


Digitized  by 


Google 


Tex.) 


Eli  PASO  A  SOUTHWESTERN  CO.  T.  KRAMER 


123 


permanent,  bnt  temporary,  and  that  be  would 
be  entirely  well  and  strong  in  a  short  time. 
That  he  met  appellant's  claim  agent  In  El 
Paso,  who  Informed  him  that  said  physicians 
had  made  a  report  to  him  of  his  (appellee's) 
condition,  and  that  his  injuries  were  slight 
That,  relying  upon  the  statements  and  rep- 
resentations so  made  by  said  claim  agent,  he 
agreed  to  settle,  signed  a  release,  and  was 
paid  ^50.00.  That  the  said  statements  of 
the  physicians  and  claim  agent  were  false 
and  untme,  and  known  to  be  false  and  nntrue 
by  each  of  said  physicians  and  by  said  claim 
agent  at  the  time  they  were  made,  and  were 
made  for  the  sole  purpose  of  inducing  ap- 
P^lee  to  sign  said  release.  That  appellee  be- 
liered  said  statements,  and  therefore  did 
sign  said  release,  which  otherwise  he  would 
not  hare  done. 

The  evidence  in  the  trial  court  showed 
that  the  plalntlfT  was  at  Dawson,  N.  M., 
under  the  care  of  Drs.'  Divers  and  Bayley  for 
some  time,  afterwards  was  under  the  care  of 
Dr.  Thomson  at  Tucumcari,  who  were  all 
physicians  in  the  employ  of  the  appellant,  and 
that  about  December  ISth  the  plaintiff  came 
to  El  Paso,  negotiated  with  one  D.  D.  Wil- 
lis, the  claim  agent,  with  reference  to  a  set- 
tlement, executed  the  following  release:  "El 
Paso  &  Southwestern  Company  Release. 
Ejaow  all  men  by  these  presents,  that  I,  P. 
C.  Kramer,  of  Tucumcari,  in  consideration 
of  the  sum  of  four  hundred  and  fifty  and  no 
lOOth  dollars  to  me  in  hand  paid  by  the  El 
Paso  &  Southwestern  Railroad  Company,  a 
corporation  organized  under  the  laws  of  Ari- 
zona, the  El  Paso  &  Southwestern  Railroad 
Company  of  Texas  and  El  Paso  &  North- 
eastern Railroad  Company,  corporations  or- 
ganized under  the  laws  of  Texas,  the  El 
Paso  &  Northeastern  Railway  Company,  the 
Alamogordo  &  Sacramento  Mountain  Rail- 
way Company,  the  El  Paso  &  Rock  Island 
Railway  Company,  the  Chicago,  Rock  Island 
A  El  Paso  Railway  Company,  and  the  Daw- 
son Railway  Company,  each  being  corpora- 
tions organized  under  the  laws  of  New  Mexi- 
co, and  the  El  Paso  &  Southwestern  Com- 
pany, a  corporation  organized  under  the  laws 
of  New  Jersey,  the  receipt  whereof  is  hereby 
confessed  and  acknowledged,  do  hereby  re- 
lease and  dlschai^e  the  above-named  corpo- 
rations and  each  thereof  from  all  actions, 
causes  of  actions,  claims,  debts,  and  de- 
mands whatever  which  I  now  have  or  which 
may  hereafter  accrue  to  me  by  reason  of  or 
resulting  from  my  having  been  injured  on 
or  about  October  10th,  1909,  at  or  near  Daw- 
son, in  Colfax  county.  New  Mexico,  while 
employed  as  a  brakeman,  or  by  reason  of  any 
c-ause  or  matter  whatever.  To  secure  this 
settement  and  the  payment  of  said  sum,  I 
do  hereby  represent  to  said  companies  that 
I  am  twenty-one  years  of  age,  and  that  I 
rely  wholly  upon  my  own  judgment,  belief, 
nnd  knowledge  of  Uie  nature,  extent,  and 
duration  of  said  injuries  and  the  disabilities 
iiud  damages  resulting  therefrom,  and  that 


no  representations  or  statements  about  them 
made  by  said  companies'  surgeons  or  agents 
have  influenced  me  In  making,  or  induced  me 
to  make,  this  settlement.  It  is  expressly 
understood  by  both  parties  hereto  that  the 
above-named  sum  is  paid  as  a  compromise, 
and  that  the  payment  of  the  same  shall  not 
be  construed  as  an  acknowledgment  of  lia- 
bility on  the  part  of  any  of  the  above-named 
companies.  Witness  my  hand  and  seal  at 
El  Paso,  Texas,  December  18tb,  1909.  [Sign- 
ed] P.  C.  Kramer"— accepted  $460  in  settle- 
ment of  his  cause  of  action,  and  so  compro- 
mised his  case.  About  February  of  the  suc- 
ceeding year  he  went  back  to  work,  and  aft- 
erwards developed  epilepsy. 

It  is  shown  that  Drs.  Divers  and  Bayley 
examined  plaintiff  at  Dawson,  and  expressed 
the  opinion  to  him  that  he  was  not  perma- 
nently injured  and  would  be  able  to  return 
to  work  within  a  reasonable  time,  and  that 
Dr.  Thomson  also  examined  him  and  express- 
ed the  opinion  to  him  that  he  would  be  able 
to  work  within  about  a  month  or  six  weeks; 
that,  when  the  witness  was  negotiating  with 
Willis  for  a  settlement,  he  told  Willis  that 
these  physicians  had  said  he  was  all  right, 
and  would  be  able  shortly  to  go  to  work, 
and  that  Willis  replied,  "Yes,"  he  had  re- 
ceived some  letters  from  them,  and  that  they 
thought  he  was  well.  The  letters  from  Drs. 
Bayley  nnd  Thomson  to  Mr.  Willis  were 
as  follows: 

"Stag  Cation  Fuel  Company,  Hospital  De- 
partment, Dawson,  New  Mexico,  Nov.  10th, 
1909.  Mr.  D.  D.  Willis,  Claim  Agent  B.  P. 
&  8.  W.  System,  El  Paso,  Texas — Dear  Sir: 
Your  letter  of  Nov.  8th,  received  regarding 
brakeman  Kramer,  Kramer  has  a  fracture 
of  the  right  side  of  the  pelvis,  but  I  do  not 
consider  it  a  severe  one.  The  particular  part 
of  the  pelvis  Involved  is  the  ilium.  Kramer 
is  now  up  on  crutches  and  has  very  little 
pain  in  bis  hip  and  that  only  once  in  a 
while.  He  Is  anxious  now  to  go  to  Tucum- 
cari as  soon  as  he  can  travel  so  that  be  can 
be  at  home  with  bis  wife.  I  think  he  will 
be  able  to  leave  here  in  ten  days  or  two 
weeks  to  return  home,  but  will  probably  not  be 
able  to  work  for  a  month  or  six  weeks  after. 
He  should  get  a  good  result  and  not  have  any 
permanent  disability,  but,  of  course,  may 
have  a  slight  limp.  lie  Is  anxious  to  go  to 
work  again  as  soon  as  able.  Hoping  that 
this  will  give  you  the  desired  Information,  I 
am.  Yours  truly,  [Signed]  W.  A.  Bayley, 
M.  D." 

"Stag  Cafion  Fuel  Company,  Hospital  De- 
partment. Dawson,  New  Mexico.  Nov.  26th, 
1909.  Mr.  D.  D.  Willis,  Claim  Agent,  E.  P. 
&  S.  W.  System,  El  Paso,  Texos — Dear  Sir: 
Unfortunately  I  did  not  get  a  chance  to  speak 
with  you  while  in  El  Paso  about  Pete  C. 
Kramer,  and  did  not  receive  your  letter  imtil 
my  return  to  Dawson.  Kramer  was  very 
anxious  to  return  to  Tucumcari  that  he 
might  be  at  home,  so  as  he  is  well  able  to  get 
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about  on  crutcbes  we  took  him  with  us  on 
the  trip  down  and  turned  bim  over  to  Dr. 
Thomson  at  Tucumcarl.  I  aaw  him  on  my 
return,  and  he  says  that  he  Is  feeling  fine 
and  will  be  glad  when  he  can  go  to  work 
again.  He  mentioned  a  Job  of  bossing  a  gang 
there  which  would  commence  In  two  or  three 
weeks  that  he  thought  he  could  .do  providing 
he  could  get  It.  However,  I  don't  think  he 
should  do  much  work  for  at  least  another 
month,  and  he  may  not  be  able  to  work  for 
eh:  weeks  or  two  months.  He  la  very  anx- 
ious to  get  back  to  work  with  the  R.  R. 
again,  and  told  me  that  he  would  be  satisfied 
if  the  company  would  give  him  the  time 
that  he  had  lost  while  oft  duty  providing 
that  be  was  not  a  cripple  and  could  still  do 
his  work.  I  don't  think  he  wUl  have  any 
trouble  In  doing  his  work.  He  was  a  well- 
behaved  patient  while  In  the  hospital  and 
tried  to  follow  Instructions.  Any  more  In- 
formation you  would  like  about  blm  I  will 
be  glad  to  give  you  if  iwsslble.  Very  truly 
yours,  W.  A.  Bayley,  M.  D." 

"El  Paso  &  Southwestern  System,  Tucum- 
carl 12/14/9.  Mr.  D.  D.  Willis,  Claim  Dept 
—Dear  Sir:  Brakeman  P.  C  Kramer,  who 
was  Injured  at  Dawson  som6  two  months 
ago.  Just  left  my  office  with  a  request  that 
I  write  you  that  he  would  like  to  see  you 
and  get  settled  up,  as  he  wants  to  bid  in 
a  work  train  that  Trainmaster  Beeth  has 
been  telling  him  about  He  wants  to  know 
when  you  will  be  up  or  do  you  want  him  to 
come  down  to  see  yon.  With  best  regards, 
Tours  truly,  R.  J.  Thomson,  Local  Surg." 

The  court  below  charged  the  Jury  as  fol- 
lows on  this  subject:  "You  will  first  deter- 
mine the  Issue  of  defendant's  liability  under 
its  plea  of  release  and  settlement,  and  on 
this  issue  you  are  instructed  that  if  you  find 
from  a  preponderance  of  the  evidence  that 
Dr.  Diver,  Dr.  Bayley,  or  Dr.  Thomson 
prior  to  the  execution  of  the  release  read  to 
you  in  evidence  represented  to  the  plaintiff 
that  his  injury  was  not  so  great  as  it  real- 
ly was,  and  if  the  plaintiff  believed  said  rep- 
resentations to  be  true,  and  relied  on  the 
same  as  being  true,  and  If  you  further  be- 
lieve and  so  find  from  the  evidence  that  de- 
fendant's agent,  D.  D.  Willis,  knew  of  said 
representations,  and  that  the  plaintiff  relied 
on  the  same  and  took  advantage  and  made 
use  of  said  representations  and  the  plain- 
tiff's confidence  therein  to  settle  with  the 
plaintiff,  and  that  said  settlement  and  re- 
lease was  for  a  sum  less  than  reasonable 
compensation  for  the  injury  plaintiff  sus- 
tained. If  any,  then  and  In  that  event,  should 
you  so  find,  you  are  Instructed  that  the  release 
and  settlement  would  not  be  binding  on  the 
plaintiff.  •  •  •  "  There  is  no  evidence  in 
the  record  to  show  that  Drs.  Bayley,  Thom- 
son, or  Divers  knew,  or  had  reason  to  know, 
at  the  time  of  their  representations  to  plain- 
tiff with  reference  to  his  condition  that  he 
was  not.  in  fact,  a  well  man,  and  there  is 
no  evidence  to  show  that  their  statements 


to  him  on  this  subject  were  anything  else 
than  their  honest  medical  opinions  as  to  his 
condition,  based  upon  the  symptoms  he  had 
at  that  time  developed  and  the  examinations 
which  they  had  made  of  him.  The  only  af- 
firmative evidence  on  this  subject  was  state- 
ments in  evidence  by  each  of  these  physi- 
cians to  the  effect  that  the  representations 
made  by  each  of  them  to  plaintiff  were  true, 
and  were  their  honest  'medical  opinions. 
Plaintiff  does  not  in  any  way  impugn  the 
good  faith  of  the  statements  made  by  these 
physicians,  but  contends  that  as  the  state- 
ments were  made  and  as  he  relied  upon 
them,  and  as  the  verdict  of  the  Jury  shows 
the  epilepsy  to  have  been  caused  by  his  in- 
jury, that  the  settlement  was  not  binding 
upon  him. 

From  the  testimony,  and  in  deference  to 
the  verdict  of  the  Jury,  we  find  the  follow- 
ing conclusions  of  fact: 

(a)  That  the  accident  was  the  proximate 
cause  of  the  epilepsy,  but  at  the  time  of  the 
settlement  and  of  the  physicians'  represen- 
tations there  were  no  symptoms  of  the  epi- 
lepsy present. 

(b)  That  Kramer  relied  on  the  statements 
of  the  physicians  as  to  his  condition,  and  but 
for  them  would  not  have  settled  at  the  figure 
he  did. 

(c)  That  the  representations  of  the  physi- 
cians were  made  In  good  faith,  In  an  honest 
belief  that  said  representations  were  true, 
and  the  same  constituted  their  medical 
opinions  as  to  Kramer's  condition,  and  were 
not  made  for  the  purpose  of  inducing  a  set- 
tlement 

(d)  That  the  claim  agent  in  making  said 
settlement  acted  on  the  letters  from  said 
physicians  In  good  faith  and  in  the  honest 
belief  that  they  accurately  stated  Kramer's 
condition. 

Conclusions  of  Law. 
It  remains,  therefore,  to  be  seen  whether, 
where  the  plaintiff  has  made  a  voluntary  set- 
tlement of  his  cause  of  action  for  a  consid- 
eration not  grossly  Inadequate,  he  can  avoid 
the  effect  of  the  same  by  showing  that  he 
relied  upon  ttae  opinions  of  appellant's  phy- 
sldans,  when  the  evidence  shows  that  the 
same  were  not  tainted  with  fraud,  not  made 
for  the  purpose  of  inducing  a  settlement  and 
were  their  medical  opinions,  delivered  In 
good  faith.  In  the  case  of  Railway  t.  Mc- 
carty, 94  Tex.  298,  60  S.  W.  429,  53  L.  R. 
A.  507,  86  Am.  St  Rep.  854,  a  release  was 
executed  upon  an  assumption  by  both  plain- 
tiff and  defendant  that  certain  Injuries  were 
present  Subsequently  additional  injuries  de- 
veloping, the  case  was  submitted  to  the  jury 
on  an  issue  of  mutual  mistake.  The  Su- 
preme Court  held  in  answer  to  a  certified 
question  that  the  release  was  binding,  and 
said:  "The  appellee,  who  was  the  plaintiff 
in  the  court  below,  had  at  least  the  same 
knowledge,  and  the  same  means  of  obtaining 
knowledge,  as  the  appellant,  and,  if  there 
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was  no  tr&ui  In  the  transaction,  the  settle- 
ment  was  Unding  uiwn  him.  That,  where  a 
party  who  has  a  claim  against  another 
agrees  upon  a  settlement  of  his  claim  and 
accepts  a  snm  of  money  or  other  thing  of 
rnlne  in  settlement  of  sach  daim,  he  is,  In 
the  absence  of  fraud  or  concealment,  con- 
cluded by  the  settlement,  is  a  proposition 
sustained,  as  we  think,  by  the  great  weight 
of  authority."  In  Railway  t.  Brown,  69  S. 
W.  651  (writ  of  error  denied),  it  was  held 
that  a  release  might  be  avoided  where  in- 
duced by  the  false  statement  of  a  physician 
acting  as  the  representatire  of  the  company 
and  made  for  the  purpose  of  Indaclng  the 
execution  of  such  release  that  the  hones  of 
the  arm  had  knitted  together.  In  its  opin- 
ion the  court  says  that  "the  physician's 
statement  that  the  bones  had  knitted  togeth- 
er was  a  statement  of  fact,  and  not  the  mere 
expression  of  a  medical  opinion."  We  are 
Inclined  to  distinguish  this  case  from  the 
case  at  bar.  In  that  whether  or  not  the  bones 
of  an  arm  had  knitted  would  seem  to  be 
susceptible  of  accurate  determination.  In 
Jones  V.  Railway,  32  Tex.  CIt.  App.  198,  73 
S.  W.  1083,  the  case  was  decided  on  demur- 
rer. The  allegations  in  the  petition  were 
that  the  representations  of  the  physicians 
were  untrue  and  known  to  be  untrue,  made 
for  the  sole  purpose  of  Inducing  a  settlement, 
made  fraudulently  for  the  purpose  of  pro- 
curing a  release.  It  is  apparent  that,  as  the 
allegations  were  taken  as  true  on  demurrer, 
the  case  Is  not  analogous  to  the  one  at  bar. 
The  case  of  Qnebe  v.  Railway,  98  Tex.  6, 
81  S.  W.  20,  66  li.  R.  A.  734,  by  the  Supreme 
Court,  was  one  in  which  the  plaintiff  sought 
to  sToId  a  release  which  on  its  face  covered 
all  Injuries,  on  the  gronnd  that  It  was  in- 
tended to  cover  only  the  injuries  to  the 
throat  and  breast.  The  case  turned  largely 
on  other  issues  than  those  of  fraud,  but 
the  plaintiff  had  been  told  by  the  surgeon  of 
the  company  that  the  Injuries  were  trifling, 
whereupon  he  reported  for  work  and  was 
required  to  execute  the  release;  the  consid- 
eration being  the  sum  of  $1.  Judge  Williams 
says  In  the  opinion:  "The  statement  made 
by  the  surgeon  as  to  the  character  of  plain- 
tUTs  injury  was  only  his  medical  opinion, 
which  accorded  with  all  that  was  known  or 
believed,  and  was  made  with  no  purpose,  so 
far  as  appears,  to  procure  a  release  or  oth- 
er advantage.  No  drctunstance  of  undue  in- 
flnence  or  overreaching  is  shown.  Upon  the 
subject  of  fraud  there  was  nothing  to  sub- 
mit, had  there  been  a  request  for  submission 
of  that  qnestion."  The  case  of  Railway  v. 
Shuford,  36  Tex.  av.  App.  251,  81  S.  W. 
1191,  was  one  In  which  the  physician  and 
the  dalm  agent  visited  the  plaintiff  while 
sick,  continually  seeking  a  release  and  rep- 
resentiog  that  the  plaintiff  was  not  Injured, 
and  the  court  concluded  that  the  two  knew 
that  the  injuries  were  more  serious  than 
they  represented  them,  that  such  represen- 


tations were  falsely  made  to  Induce  the  re- 
lease, and  they  constituted  acts  of  fraud  and 
conspiracy.  It  is  apparent  that  this  case  Is 
of  no  weight  in  determining  the  one  before 
us.  In  Railway  v.  WUllams,  37  Tex.  Civ. 
App.  198,  83  S.  W.  248.  the  case  was  one  in 
which  the  plaintiff  contended  that  he  was 
Ignorant  of  the  true  nature  of  the  release. 
The  court  held  that,  before  he  would  be  au- 
thorized to  recover  in  the  case,  he  would  be 
required  to  sho^,  not  only  that  he  was  ig- 
norant of  the  true  nature  and  effect  of  the 
release,  but  that  his  want  of  knowledge  was 
procured  or  Induced  by  some  act  of  the  de- 
fendant amounting  to  fraud.  In  Railway  v. 
Williams,  44  Tex.  Civ.  App.  168,  99  S.  W. 
141  (writ  of  error  denied),  which  was  on  an- 
other appeal  of  the  same  case  mentioned 
above,  the  court  reversed  and  rendered  the 
case,  saying:  "It  Is  well  established  that 
voluntary  settlements  are  favored,  and  that 
if  a  doubt  or  dispute  exists  between  parties 
with  respect  to  their  rights,  and  all  have  the 
same  knowledge  concerning  the  circumstanc- 
es involving  those  rights,  and  there  Is  no 
fraud,  misrepresentation,  concealment,  or 
other  misleading  Incident,  a  compromise  Into 
which  they  have  voluntarily  entered  must 
stand  and  be  enforced,  although  the  final  is- 
sue may  be  different  from  that  which  was 
anticipated." 

This  brings  us  to  the  case  of  Railway 
against  Huyett,  first  reported  In  89  S.  W. 
1118.  In  that  case  It  was  sought  to  avoid 
a  release  by  statement  from  the  company's 
physldan,  one  Dr.  Scott,  who  said:  "Huyett, 
yon  are  not  damaged.  Tou'll  soon  be  as  good 
a  man  as  ever.  Tou'll  soon  be  able  to  do  any 
and  all  kinds  of  work."  The  court  said  In 
that  opinion:  "It  was  his  (Dr.  Scott's)  duty 
to  give  to  appellee  a  true  statement  of  his 
physical  condition,  from  which  it  results 
that  a  false  statement  made  for  the  purpose 
of  facilitating  a  settlement.  If  relied  on, 
would  vitiate  It,"  and  the  avoidance  of  the 
release  was  sustained.  The  case  Is  next  re- 
ported in  99  Tex.  630,  92  S.  W.  464,  5  L.  R. 
A.  (N.  S.)  669,  by  the  Supreme  Court,  opin- 
ion by  Mr.  Justice  Williams.  The  case  was 
reversed  upon  the  grounds  that  the  only 
statements  made  were  made  by  the  physi- 
cian, that  they  were  not  within  the  8coi>e 
of  his  employment,  were  not  made  at  the 
very  time  of  the  contract  of  settlement ;  and 
in  one  portion  of  his  opinion  Judge  Williams 
uses  this  language:  "It  is  also  true  that  If 
It  were  shown  that  defendant  or  its  claim 
agent  used  the  physician  as  an  Instrument 
to  deceive  plaintiff  as  to  his  condition  In 
order  that  an  advantageous  settlement  might 
be  made,  or  that  the  claim  agent  and  the 
physician  acted  together  in  so  procuring  the 
release,  the  contract  would  be  affected  by 
the  physician's  representations,  and  It  may 
be  that.  If  the  claim  agent  In  effecting  the 
settlement  knew  and  took  advantage  of  the 
state  of  plaintiff's  mind,  caused  by  decep- 
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tion  practised  by  the  doctor,  the  result  would 
be  the  same.  But  such  things  as  these  must 
be  proved,  and  cannot  be  supplied  by  conjec- 
ture or  sasplclon.  If  plaintiff's  statement  be 
accepted  that  Dr.  Scott  made  the  statements, 
ichieh  all  concede  would  have  been  a  glar- 
ing misrepresentation  of  the  character  of 
platntitTs  injuries  and  of  his  condition,  the 
question  as  to  why  he  did  so  would  naturally 
arise  In  one's  mind  and  might  suggest  sus- 
picion as  to  his  purposes."  After  the  case 
was  reversed,  it  was  submitted  in  the  trial 
court,  as  shown  in  the  next  report  of  It  In 
49  Tex.  Civ.  App.  395,  108  S.  W.  502,  with 
this  instruction :  "If  yon  find  from  the  evi- 
dence that  Dr.  Scott  prior  to  the  execution 
of  said  release,  represented  to  the  plaintiff 
that  his  Injury  was  not  so  great  as  it  really 
was,  and  if  the  plaintiff  believed  said  repre- 
sentation to  be  true  and  relied  on  the  same, 
and  if  you  further  believe  that  the  defend- 
ant's agent,  Cos,  knew  of  said  representa- 
tion and  that  the  plaintiff  relied  on  the 
same,  and  took  advantage  of  said  represen- 
tation and  the  plaintiff's  confidence  therein 
to  settle  with  the  plsiintiff  for  a  sum  less 
than  compensation  for  bis  injuries,  then  the 
release  Is  not  binding."  In  passing  upon 
the  case  Judge  Specr  quoted  the  language 
from  Judge  Williams'  opinion  to  this  effect: 
"And  It  may  be  that  If  the  claim  agent  in 
effecting  the  settlement  knew  and  took  ad- 
vantage of  the  state  of  plaintiff's  mind  caus- 
ed by  deception  practised  by  the  doctor," 
etc.  Applying  that  language  to  that  charge, 
the  Court  of  Appeals  affirmed  the  case,  and  a 
writ  of  error  was  denied.  In  that  case  it 
seems  that  one  Dr.  White,  who  was  In  part- 
nership with  Dr.  Scott,  came  with  the  claim 
agent  to  see  the  plaintiff,  and  during  the  ne- 
gotiations Cox,  the  claim  agent,  and  White, 
the  physician,  interrupted  same  to  have  a 
secret  conversation.  The  claim  agent  came 
back,  stating  to  the  plaintiff  that  be  bad 
just  talked  to  Drs.  Scott  and  White,  and 
that  they  stated  that  he  (plaintiff)  would 
soon  be  all  right,  and  offered  plaintiff  $250 
in  settlement 

It  is  very  difDcult  to  determine  just  how 
far  the  refusal  of  the  writ  of  error  in  that 
case  meant  that  the  Supreme  Court  approved 
the  charge  therein  given,  but  to  our  minds 
the  distinguishing  features  between  the  case 
quoted  and  the  case  at  bar  are  these:  In 
the  case  quoted  it  seems  to  have  been  con- 
ceded that  if  Dr.  Scott  made  the  statement 
that  the  plaintiff  was  well,  or  practically  so, 
it  was  a  glaring  misrepresentation  of  the 
facts  and  was  untrue,  and  that  the  charge 
quoted  was  held  to  be  sufficient  In  view  of 
that  fact,  as.  Indeed,  we  think  It  would  be, 
for  if  It  be  conceded  that  the  plaintiff  in  that 
case  was  still  a  sick  man,  which  fact  was 
admittedly  known  to  the  physicians,  then  the 
mere  fact  that  the  physician  represented  to 
him  that  he  was  a  well  man  would  amount 
In  law  to  a  fraudulent  representation,  and  It 


will  also  be  seen  that  the  material  part  of 
the  charge  quoted  is  the  expression,  "rep- 
resented to  the  plaintiff  that  bis  injury  was 
not  as  great  as  It  really  was."  We  think 
this  charge  by  Its  language  Involves  an  ele- 
ment of  knowledge  on  Dr.  Scott's  part  that 
the  injury  In  fact  was  greater  than  he  repre- 
sented It  to  be.  In  a  subsequent  case  of 
Railway  against  Polka,  124  S.  W.  226,  In 
which  a  writ  of  error  was  denied,  the  re- 
lease was  sought  to  be  avoided  on  three 
grounds :  One,  of  mental  Incapacity,  one,  of 
mutual  mistake,  and  one  of  fraudulent  repre- 
sentation. With  reference  to  the  fraudulent 
representation,  the  testimony  shows  that, 
when  the  plaintiff  and  the  claim  agent  were 
endeavoring  to  settle,  they  agi'eed  that  the 
plaintiff  should  be  paid  for  his  time,  neither 
of  them  appearing  to  know  what  time  he 
had  or  would  lose,  and  they  went  together 
to  the  physician.  •  The  physician  there  ex- 
amined him  and  stated  that  he  was  appar- 
ently all  rlsht  and  in  good  shape;  the  phy- 
.slcian  testifying  that  in  so  stating  he  pave 
an  honest  opinion.  Subsequently  the  plain- 
tiff in  that  case  died,  affirmatively  showing 
that  the  physician  was  at  least  mistaken  in 
his  prognosis.  The  trial  court  refused  to 
submit  the  issue  of  fraud  on  this  testimony, 
but  submitted  it  on  the  issues  of  mental  in- 
capacity and  mutual  mistake.  The  Court  of 
Appeals  reversed  and  nnidered  the  case,  ap- 
proving the  refusal  to  submit  the  issue  of 
fraud,  and  a  writ  of  error  was  denied  by  the 
Supreme  Court 

In  view  of  the  fact  there  is  no  testimony 
In  this  case  indicating  that  the  physicians 
or  the  claim  agent  knew  or  had  reason  to 
know  that  in  trnth  Kramer  was  not  as  well 
a  man  as  they  represented  him  to  be,  and 
especially  in  view  of  the  fact  that  he  had 
no  symptoms  at  that  time  indicating  epilep- 
sy, and  (hat  he  made  no  contention  below, 
and  apparently  makes  none  here,  that  the 
representations  of  the  physicians  and  the  ac- 
tion of  the  claim  agent  thereon  were  not  all 
In  good  faith,  and  especially  in  view  of  the 
fact  that  the  physicians  testified  that  their 
representations  were  their  honest  medical 
opinions,  we  are  of  opinion  that  the  court 
below  erred  in  submitting  the  issue  of  the 
validity  of  the  release  to  the  Jury.  If  there 
bad  been  any  evidence  of  fraud,  bad  faith, 
or  known  concealment  on  the  part  of  the 
claim  agent  or  the  physicians,  it  may  lie  that 
the  issue  would  properly  have  been  submit- 
ted, but  the  mere  fact  that  the  physicians, 
with  the  light  which  they  had,  expressed' 
their  medical  opinions  to  plaintiff  that  he 
was  practically  well,  with  no  showing  that 
they  knew  these  statements  to  be  false, 
without  any  testimony  indicating  that  they 
made  them  for  the  purpose  of  bringing  about 
the  release,  would  not  we  believe,  suffice  to 
avoid  a  voluntary  settlement  entered  into 
by  the  plaintiff  at  a  time  when  his  knowl- 
edge of  his  symptoms  was  greater  than  any 
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one  else's  when  he  might,  If  be  had  seen  fit, 
taken  the  opinions  of  other  physicians. 

As  It  appears  that  the  case  was  fully  de- 
veloped, and  as  no  contention  of  frand  was 
made  below,  or  Is  made  here,  we  think  the 
case  should  be  reversed  and  rendered  for 
the  appellant,  and  It  Is  so  ordered. 


SOUTHERN  KANSAS  RY.  CO.  OF  TEXAS 

et  aL  ▼.  liOCKHART  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  11, 1911.) 

1.  Cabbiers  (f  226*)— Necessary  Parties  Dk- 

FKNDANT. 

In  an  action  against  carriers  for  delivering 
plaintiflfs'  shipment  of  live  stock  to  another 
shipper's  consignee,  the  other  shipment  being 
delivered  to  plaintiffs'  consignee,  the  other  ship- 
per was  not  a  necessary  party  defendant. 

[ICd.  Note.— For  other  cases,  see  Carriers, 
TVc.  Dig.  i  226.»] 

2.  Pabttes  (I  75*)— NoNJOiNDEB— Objections 
— Sufficiency. 

Nonjoinder  of  parties  cannot  be  raised  by 
general  demurrer. 

(Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  K  115,  116;    Dec.  Dig.  S  75.*] 

3.  Affeai.  and  Ebbob  (|  TOO*)— Briefs— Sd»- 

FICIENCT. 

Assignments  of  error  to  the  admission  of 
testimony  are  not  reviewable,  where  the  brief 
fails  to  point  out  in  the  transcript  wliere  it 
appears  that  an  offer  to  introduce  evidence  was 
made,  or  that  bills  of  exceptions  were  reserved 
to  its  admission,  as  required  by  Coarts  of  Civil 
Appeals  rule  31  (67  8.  W.  xvi). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  |  760.*] 

4.  EIviDENCB  (I  158*>— Best  Evidencb— Vai.- 
tTE  or  Live  Stock. 

On  an  issue  as  to  the  market  value  of  live 
stock  misdelivered.  a  witness'  oi)inion  as  to  the 
market  value  was  not  inadmissible,  on  the 
theory  that  a  report  of  the  sales,  showing  the 
amount  actually  received  for  the  cattle,  was 
the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S|  471-526;    Dec.  Dig.  {  158.*] 

5.  ETrDBNCB  (S  318*)— Heabsat— Admibsibii.- 
rrr. 

In  an  action  against  carriers  of  live  stock 
for  misdelivery  of  a  shipment,  it  was  not  error 
to  permit  a  witness  to  be  asked  whether  ship- 
ments delivered  to  his  employers  were  reported 
to  him,  and  to  permit  him  to  answer  that  all 
receipts  of  live  stock  consigned  to  the  firm  were 
reported  to  its  office. 

[Ed.  Note. — For  other  oases,  see  Evidence, 
Dec.  Dig.  f  818.*] 

«.  Appeal   and    Ebbob   (|    907*)— Rbvibw— 

Pbesuxftiohs. 

In  an  action  against  carriers  of  live  stock 
for  misdelivery,  the  appellate  court  not  lieing 
referred  to  any  part  of  the  transcript  on  the 
question  of  proof  of  delivery  to  plaintiffs'  con- 
signee, and  the  trial  court  having  found  tliat 
^h  delivery  was  not  made,  it  will  be  presumed 
that  there  was  competent  evidence  to  sustain 
the  finding,  as  against  an  assignment  of  error 
io  permitting  a  witness  to  state  whether  the 
shipment  was  received  by  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2911-2&15,  3673;  Dec. 
Dig.  i  907.*1 


7.  Cabrieks  (I  22S*)— Live  Stock— Mibdeliy- 

EBT— BJVIDENCE— St,TFFICIENCT. 

Evidence  held  sufficient  to  sustain  recovery 
against  carriers  of  live  stock  for  misdelivery. 

[Ed.  Note.— For  other  cases,  see  Carriers.  Dec. 
Dig.  {  228.*] 

Appeal  from  Lii>8comb  County  Court;  P. 
B.  MUls,  Judge. 

Action  by  O.  H.  Lockhart  and  another 
against  the  Southern  Kansas  Railway  Com- 
pany of  Texas  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Terry.  Cavln  &  Mills,  Hoover  &  Hoover, 
and  B.  C.  Gray,  for  appellants.  Adklns  & 
Sewell,  for  appellees. 

HALL,  X  PlalntlfTs  filed  this  suit  in  the 
county  court  of  Lipscomb  county  against 
both  of  the  defendants,  to  recover  damages 
for  misdelivery  of  certain  cattle,  alleged 
to  have  been  shipped  by  them  from  Hlgglns. 
Tex.,  to  Kansas  City,  Mo.,  over  the  lines  of 
the  defendant  railway  companies.  The  sub- 
stance of  the  petition  Is  that,  on  September 
12,  1908,  they  delivered  defendants,  as  com- 
mon carriers,  one  car  of  calves  and  two  cars 
of  cows,  to  be  shipped  over  defendants'  lines, 
and  consigned  to  the  Kansas  City  Live  Stock 
Commission  Company  at  point  of  destina- 
tion ;  that  on  the  same  day  one  Nick  Hudson, 
Sr.,  shipped  a  car  of  35  cows  to  Elmore  & 
Cooper,  commission  brokers  of  Kansas  City, 
Mo.,  over  the  same  lines  of.  railway  and  by 
the  same  train  which  carried  plaintiffs'  cat- 
tle. It  Is  alleged  that  through  the  negli- 
gence and  carelessness  of  the  defendants  In 
billing  said  cattle,  and  In  delivering  them, 
plalntiCts'  car  of  calves  were  delivered  to 
Elmore  &  Cooper,  and  by  them  sold  and  the 
proceeds  remitted  to  the  said  Hudson ;  that 
Hudson's  car  of  cows  were  delivered  to  the 
Kansas  City  Live  Stock  Commission  Com- 
pany, who  sold  the  same  and  remitted  the 
proceeds  to  plaintiffs,  and  they  allege  a  dif- 
ference in  the  market  value  of  the  two  cars 
of  cattle  to  be  In  their  favor  In  the  sum  of 
$222.16,  for  which  amount  they  pray  judg- 
ment, together  with  Interest  and  costs  of 
suit  The  case  was  tried  before  the  court 
without  a  jury,  who  rendered  judgment  for 
the  sum  of  1222.16  and  interest,  and  defend- 
ants bring  the  case  to  this  court  for  review 
upon  nine  assignments  of  error. 

[1]  The  first  assignment  Is  to  the  action 
of  the  court  in  overruling  the  general  de- 
murrer to  plaintiffs'  petition,  because  they 
insist  that  the  petition  upon  Its  face  shows 
Hudson  Is  a  necessary  party  defendant. 
The  issues  between  plalntifFs  and  the  de- 
fendants could  be  settled  and  a  jud;iuent, 
fully  determining  their  rights,  entered  with- 
out the  presence  of  Hudson  as  a  defendant 
In  the  suit.  The  cattle  shipped  by  plain- 
tiffs were  owned  by  them,  and  Hudson  was 
the  sole  owner  of  the  cattle  shipped  by  him ; 
neither  party  owning  any  Interest  whatever 
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in  the  shipment  of  the  other.  A  decree  ad- 
judicating the  rights  of  plalntlfTs  and  de- 
fendants would  In  no  way  atFect  Hudson; 
Dor  would  It  affect  the  right  of  the  defend- 
ant railways  to  recover  of  Hudson  any 
amount  he  may  have  received  over  and  above 
what  was  due  him  upon  his  shipment  We 
think  it  Is  clear  that  Hudson  was  not  a  nec- 
essary party.  However,  In  order  to  avoid  a 
multiplicity  of  salts,  defendants  might,  by 
using  such  diligence  as  would  not  have  de- 
layed the  trial  of  the  case,  have  brought 
Hudson  In  by  service  of  process,  and  obtain- 
ed judgment  over  against  him.  If  the  facts 
warranted  it;  but  In  no  event,  nnder  the 
facts,  could  plaintiffs  have  been  forced  to 
bring  their  suit  originally  against  Hudson 
as  a  codefendant 

[2]  The  question  of  nonjoinder  of  parties 
cannot  be  raised  by  general  demurrer.  Wil- 
liams V.  Bradbury,  9  Tex.  487;  Shelby  v. 
Burtls,  18  Tex.  644. 

[3]  None  of  the  assignments,  except  the 
last,  contained  in  appellants'  brief,  comply 
with  the  requirements  of  rule  31  for  the 
Courts  of  Civil  Appeals  (67  S.  W.  ivl).  As- 
signments Nos.  3,  4,  T,  and  8,  relating  to  the 
admission  of  the  testimony  of  the  witness 
Hale  and  of  the  plaintiff  Hughes,  as  experts, 
challenge  the  court's  action  in  admitting 
such  testimony.  The  brief,-  however,  does 
not  point  us  to  any  part  of  the  transcript 
where  an  offer' to  introduce  such  evidence 
was  made,  or  where  bills  of  exceptions  were 
reserved  to  its  admission.  Under  the  well- 
recognized  practice,  we  sbould  not  consider 
these  assignments.  El  Paso  Electric  Co.  v. 
Telles,  99  S.  W.  444.  We  have,  however,  in 
considering  the  ninth  assignment,  carefully 
reviewed  the  record  and  read  the  evidence 
and  the  bills  of  exception,  and  find  that  none 
of  the  assignments  mentioned  are  well  taken. 

[4]  Appellants  Insist,  under  the  second  as- 
signment, that  plaintiff  Hugbes  should  not 
have  been  permitted  to  give  his  opinion  as 
to  the  market  value  of  the  cows,  because  he 
had  the  report  of  the  sales,  showing  the 
amount  actually  received  for  them,  and  that 
such  report  was  the  best  evidence.  We  can- 
not agree  with  this  contention.  A  report  of 
sale  furnished  by  the  broker  who  sold  the 
cattle,  unsupported  by  any  testimony  iden- 
tifying it  and  verifying  it,  is  not  admissible 
in  evidence  to  prove  market  value,  and  the 
objection  was  properly  overruled.  The  tes- 
timony of  both  witnesses  shows  they  were 
qualified  to  state  the  market  value  of  the 
animals  in  Kansas  City.  Ballway  Co.  v. 
Staton,  49  S.  W.  277 ;  Railway  Co.  v.  Fisher, 
18  Tex.  Clv..App.  78,  43  S.  W.  584. 

[5]  The  witness  Hale  was  asked:  "When 
shipments  of  cattle  are  delivered  to  your 
employers,  do  they,  or  others  acting  for 
them,  invariably  inform  you  of  the  delivery, 
or  do  they  sometimes  fall  to  report  deliver- 
ies to  you?"  To  which  he  replied:  "All 
receipts  of  live  stock  consigned  to  this  firm 


are  reported  at  Its  office."  The  objection 
urged  to  It  was  that  it  is  a  report  by  others, 
which  would  mean  hearsay  evidence  as  to 
the  party  testifying.  The  witness  did  not 
undertake  to  give  the  substance  of  the  re- 
ports. We  see  no  error  in  permitting  that 
question  to  be  asked  and  answered,  and  the 
objection  was  properly  overruled. 

[6]  The  sixth  assignment  complains  of  tlie 
court's  action  In  overruling  defendants'  mo- 
tion to  strike  out  interrogatory  No.  9,  pro- 
pounded to  witness  Hale,  which  Is  as  fol- 
lows: "State  whether  or  not,  on  or  about 
September  14,  1908,  the  Kansas  City  Live 
Stock  Commission  Company  received  a  car 
load  of  65  calves,  consigned  by  Lockbart  A 
Hughes,  and  shipped  from  Hlgglns,  Tex.,  on 
or  about  September  12,  1908.  State  whether 
at  any  other  time  during  the  month  of  Sep- 
tember, 1908,  the  Kansas  City  Live  Stock 
Commission  Company  received  a  shipment  of 
65  calves  from  Lockhart  &  Hughes,  shipped 
from  Hlgglns,  Tex."  To  which  the  witness 
answered:  'They  did  not"  Appellants  mov- 
ed that  the  interrogatory  and  answer  b« 
stricken  out,  for  the  reason  that  the  answer 
to  Interrogatory  No.  11  shows  that  the  wit- 
ness was  testifying  from  the  report  of  oth- 
ers, and  not  from  his  own  knowledge.  We 
are  not  referred  to  any  part  of  the  tran- 
script upon  this  point,  and  the  court  found 
as  a  fact  that  said  65  calves  were  never  de- 
livered to  the  Kansas  City  Live  Stock  Com- 
mission Company,  and  we  must  presume,  iu 
passing  upon  this  assignment  in  favor  of 
such  finding,  that  there  was  competent  evi- 
dence to  sustain  It  We  therefore  overrule 
appellants'  contention. 

[7]  Appellants'  ninth  assignment  goes  to 
the  sufficiency  of  the  evidence  to  sustain  the 
findings,  conclusions,  and  judgment  of  the 
court  An  inspection  of  the  statement  of 
facts  shows  the  delivery  by  plaintiffs  of  two 
car  loads  of  cows  and  one  car  load  of  calves 
to  defendant  the  Southern  Kansas  Railway 
Company  of  Texas,  at  Hlgglns,  on  the  12th 
day  of  September,  1908,  for  shipment  to  the 
Kansas  City  Live  Stopk  Commission  Com- 
pany, Kansas  City,  Mo.  It  is  not  clearly 
6bo\\'n  whether  a  bill  of  lading  was  Issued 
by  defendant  or  not  However,  it  was  the 
statutory  duty  of  defendant  to  issue  a  bill 
of  lading,  and,  even  though  none  was  Issued, 
it  was  their  common-law  duty  to  transport 
the  shipment  with  reasonable  dispatch,  and 
deliver  to  the  named  consignee.  There  is  no 
testimony  going  to  show  exactly  when  the 
cattle  arrived  at  point  of  destination;  but 
the  evidence  of  the  plaintiff  Hughes  shows 
that  if  the  shipment  had  been  forwarded 
without  unusual  delay  it  would  have  reached 
Kansas  City  on  September  14th,  and  we 
must  presume  that  the  defendants  were  not 
negligent  in  forwarding  said  shipment  The 
evidence  is  sufficient  to  establish  the  market 
value  of  the  calves  in  Kansas  City  Sep- 
tember 14th,  the  date  when  they  should  have 
arrived.    The  testimony  of  Hale  shows  that 
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tbe  calves  never  reached  the  consignees.  The 
evidence  further  shows  that  plaintiffs  have 
received  the  sum  of  $1,636  by  reason  of  such 
shipment,  part  of  which  It  seems  came  to 
them  as  the  proceeds  of  one  car  load  of 
C0W8  shipped  by  Nick  Hudson,  Sr.  Plaintiff 
Hughes  testified  that  the  entire  shipment 
should  have  netted  plaintiffs  $1,850.  This 
testimony  was  brought  out  on  cross-exam- 
ination. These  facts  are  sufficient  to  sustain 
the  Judgment,  even  If  the  calves  in  question 
BSfet  reached  Kansas  City.  If  there  was  a 
party  in  charge  of  the  shipment,  and  who  ac- 
companied the  cattle  as  the  agent  of  plain- 
tiffs, and  the  stilpment  was  diverted  by  him, 
or  the  failure  of  the  consignees  to  receive 
the  cattle  was  by  reason  of  some  mistake  oc- 
curring in  the  stockyards  at  Kansas  City,  or 
hecaose  no  bill  of  lading  was  ever  Issued, 
they  were  affirmative  defenses,  and  the  duty 
of  pleading  and  proving  them  rested  upon 
the  defendants. 

The  finding  of  the  court  that  the  car  of 
cows  belonging  to  Hudson,  the  proceeds  of 
which  had  been  remitted  to  and  received  by 
plaintiffs,  were  worth  $400  is  not  sustained 
by  the  evidence,  and  the  Judgment  for  $222.- 
16,  with  legal  interest  from  September  14, 
1008,  is  therefore  too  large.  The  Judgment 
should  have  been  entered  for  the  difference 
between  $1,636,  'the  amount  received  by 
Iilaintlffs,  and  $1,850,  the  amount  which  the 
testimony  shows  the  plaintiffs  were  entitled 
to  recover,  and  Judgment  will  here  be  enter- 
ed accordingly  In  favor  of  the  plaintiffs,  C. 
H.  Lockhart  and  A.  L.  Hughes,  against  the 
defendants,  Southern  Kansas  Railway  Com- 
pany of  Texas  and  Atchlgon,  Topeka  &  San- 
ta Pe  Railway  Company,  for  the  sum  of 
$214,  with  interest  thereon  from  September 
14, 1908,  and  in  all  other  things  affirmed. 


MISSOURI,  K.  &  T.   RY.  CO.   OF  TEXAS 
V.  LINTON. 

(Ooort  of  Civil  Appeals'  of  Texas.    Austin. 
Nov.  1,  1911.    Rehearing  Denied     ' 
Nov.  22,  1911.) 

1.  Damages  (vi   178») —  Evidence    (S  127*)— 
Breach  of  Oontbact. 

In  an  action  against  a  railway  company 
for  bleach  of  contract  to  carry  the  dead  body 
of  piaintifTs  son,  plaintiff's  daughters  were 
properly  permitted  to  testify  that,  after  hear- 
ing that  the  remains  bad  not  been  shipped, 
plaintiff  did  not  sleep  nor  seem  to  remember 
anything,  and  to  testify  to  her  declarations  'as 
to  her  feelings. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  I  472;  Dec.  Dig.  i  178  ;•  Evidence, 
Dec.  Dig.  {  127.»] 

2.  DaUAQBS  (I  178*)— PBTBIOAI.  AND  MENTAL 
StmrEBING — BVIDENCB. 

The  extent  of  one's  physical  and  mental 
suffering  can  be  shown  by  the  statement  of 
any  facta  manifesting  the  same,  and  coming 
nnder  witness'  observation. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  i  472 ;   Dec.  Dig.  |  178.*] 


3.  Evidence  (j  478*)- Opinion  Evidence- 
Mental  Status. 

One's  mental  status  may  be  shown  by  non- 
professional testimony,  based  on  acquaintance 
with  and  observation  of  his  conduct  and  ap- 
pearance. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2242-^44;    Dec.  Dig.  §  478.*] 

4.  Carbiebs  (J  09*)— Bbeach  of  Oontbact— 
Pleading— Variance. 

In  an  action  against  a  railway  company 
for  breach  of  contract  to  carry  a  dead  bod.v, 
any  variance  between  allegation  that  the  com- 
pany agreed  to  ship  the  remains  within  a  rea- 
sonable time,  to  wit,  five  days,  and  plaintiff's 
testimony  that  defendant's  agent  told  her  that 
the  remains  would  be  delivered  within  four 
days  was  immaterial,  where  she  testified  re- 
peatedly that  the  agent  promised  delivery  in 
five  days,  including  the  day  the  contract  was 
made,  and  where  the  remains  were  never  shipped 
by  defendant. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  i  69.*] 

5.  Damages  (§  218*)- Breach  of  Contract- 
Action— Damages— Instructions. 

In  an  action  against  a  railway  company 
for  breach  of  contract  to  carry  a  dead  body, 
an  instrnction  that  plaintiff  could  recover  the 
amount  she  was  compelled  to  pay  an  express 
company  in  excess  of  the  amount  agreed  upon 
with  defendant,  that  she  could  recover  only 
for  injuries  suffered  between  the  time  she  learn- 
ed of  the  breach  and  when-she  first  ascertained 
that  the  remains  had  been  in  fact  shipped,  in- 
cluding injury  to  her  health  and  mental  anguish, 
but  that  she  could  not  recover  for  any  inju- 
ries or  suffering  caused  by  decedent's  death, 
was  not  erroneous,  as  failing  to  limit  recovep' 
to  such  damages  as  were  reasonably  within 
contemplation  of  the  parties,  in  the  absence 
of  request  for  a  special  charge. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  i  21&*] 

6.  Trial  (|§  251,  252*)— Cabbiebs  (J  64*)— 
Dead  Bodies— Contract  to  Caebt— Action 
fob  Breach  —  Instructions  —  Applicabil- 
ity TO  Pleadings  and  Evidence. 

In  an  action  against  a  railway  for  breach 
of  contract  to  carry  a  dead  body,  an  instruc- 
tion that,  if  the  body  would  not  m  any  event 
have  been  shipped  without  provision  for  an 
attendant  to  accompany  It,  and  plaintiff  knew 
thereof  and  did  not  make  any  arrangements 
for  an  attendant,  she  could  not  recover  was 
properly  refused,  where  there  was  no  pleading 
that  failure  to  ship  was  due  to  such  failure 
of  plaintiff,  and  there  was  no  evidence  that  the 
contract  required  her  to  furnish  return  trans- 
portation for  the  attendant,  and  since  the  in- 
struction would  require  finding  for  the  com- 
pany, regardless  of  whether  it  contracted  to 
sliip  the  body  before  plaintiff  knew  that  an 
attendant  would  be  required. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  SI  251,  252;*    Carriers,  Dec.  Dig.  §  64.*] 

7.  Estoppel  (|   110*)- Pleading— Necesbitt. 

Estoppel  must  be  pleaded. 
[Ed.    Note.— For    other   cases,    see    Estoppel, 
Cent.  Dig.  §  300;   Dec.  Dig.  $  110.*] 

8.  Carbiebs  (§  68*)  —  Contbact  —  Modifica- 
tion. 

Obligations  under  a  contract  to  carry  a 
dead  body  are  not  controlled  by  recitals  of  a 
receipt,  given  by  the  carrier's  agent,  executed 
after  the  contract  was  made,  and  intended  mere- 
ly aa  a  receipt  for  money  paid. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  148,  194,  207-209,  216;  Dec. 
Dig.  §  G8.*] 


*Por  other  cases  sea  sama  topic  and  sactlon  NVMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rap'r  Indexes 
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Appeal  from  District  Court,  Johnson  Gonn- 
ty;  O.  Ii.  liockett.  Judge. 

Action  by  Adeline  Unton  against  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

See,  also,  126  S.  "W.  678. 

Coke,  MUler  ft  Coke  and  Ramsey  ft  Odell, 
for  appellant  O.  T.  Plunuuer  and  S.  0.  Pad- 
elford,  for  appellee. 

RICE,  J.  Appellee's  son,  Joseph  Iilnton, 
was  acddently  killed  near  Colfax,  Wash.,  In 
January,  1906,  of  which  fact  she  was  ap- 
prised by  wire  on  the  19th  of  said  month, 
stating  that  his  body  had  been  embalmed 
and  was  ready  for  shipment  She,  on  Mon- 
day following  the  receipt  of  this  informa- 
tion, contracted  with  appellant  company, 
through  its  agent  at  Cleburne,  to  ship  said 
remains  within  a  reasonable  time,  to  wit, 
within  five  days,  to  her  for  burial  at  her  res- 
idence near  Keene,  Tex.;  but  this  contract 
on  the  part  of  the  company,  as  she  alleged, 
was  breached,  whereby  she  was  compelled  to 
make  other  arrangements  with  the  express 
company,  which  was  thereafter  done  at  an 
additional  expense  She  brought  this  suit  to 
recover  damages  for  said  amount  as  well  as 
for  physical  pain  and  mental  anguish  sus- 
tained thereby. 

After  a  general  denial,  appellant  resisted 
recovery  on  the  ground  that  no  contract  was 
entered  into  by  it,  whereby  said  remains 
would  be  shipped  in  any  specified  time,  or  by 
any  certain  route,  and  that  the  contract  de- 
clared upon  was  without  the  scope  of  authori- 
ty of  such  agent;  and,  further,  that  If  any 
delay,  as  claimed,  occurred,  the  same  was 
due  to  the  failure  of  appellee  to  provide  re- 
turn transportation  for  an  attendant  to  ac- 
company said  remains,  without  which  it 
could  not  be  shipped,  under  the  rules  and 
regulations  prescribed  by  appellant  and  oth- 
er lines  with  which  it  coimected.  There  was 
a  Jury  trial,  resulting  in  a  verdict  and  Judg- 
ment for  the  plaintiff,  from  which  tbis  ap- 
peal is  prosecuted.  This  is  the  third  appeal 
of  this  case.  The  two  former  appeals  were 
determined  by  the  Dallas  Court  of  Civil  Ap- 
peals, and  will  be  found  reported  in  109  S. 
W.  942,  and  126  S.  W.  678,  to  which  refer- 
ence is  made  for  a  fuller  statement  of  the 
pleadings  and  evidence. 

[1,  2]  The  first  two  assignments  complain 
of  the  action  of  the  court  in  permitting  the 
witnesses  Misses  Minnie  and  Julia  Linton, 
daughters  of  appellee,  to  testify,  over  ob- 
jection of  appellant,  that  their  mother,  after 
receiving  information  that  the  remains  of  her 
son  bad  not  been  shipped,  did  not  sleep  at 
all  at  night,  did  not  have  any  memory,  did 
not  seem  to  remember  anything,  and  to  tes- 
tify as  to  her  declarations  expressive  of  her 
feelings,  stating,  among  other  things,  that 
she  felt  like  her  heart  would  burst  and  that 
she  could  not  live.    It  is  contended  on  the 


part  of  appellant  that  the  qnestions  eliciting 
these  answers  were  leading  and  suggestive, 
assuming  the  disappointment  of  their  mother 
on  account  of  the  failure  of  the  shipment  of 
her  son's  remains,  and  for  the  further  rea- 
son that  the  witnesses  were  not  shown  to  be 
experts  or  Judges  of  mental  troubles  or  dis- 
tresses, and  were  not  competent  to  give  an 
opinion,  and  any  statement  by  them  would 
be  mere  conclusions;  and,  further,  for  the 
reason  that  said  witnesses  could  not  know 
and  distinguish  between  the  natural  grief  of 
their  mother  for  the  loss  of  her  son,  for 
which  there  could  be  no  recovery,  and  the 
disappointment  which  she  might  feel  from  a 
few  days  delay  in  getting  the  remains  of  her 
son.  The  questions  propounded  were  not,  in 
our  Judgment  leading;  and,  if  It  be  admit- 
ted tliat  they  assumed  such  dlsappointmoit, 
this  fact  Iiad  already  been  established  by  her 
testimony.  It  is  always  competent  to  prove 
the'  extent  of  physical  and  mental  suffering 
by  the  statement  of  any  facts  manifesting 
the  same,  which  come  under  the  observation 

of  the  witness.     See  1  Greenl.  Ev.  p.  ; 

M.,  K.  ft  T.  Ry.  Co.  v.  Ldnton,  109  S.  W. 
942;  s.  c,  126  S.  W.  678;  Telegraph  Co.  v. 
Cooper,  75  Tex.  535,  12  S.  W.  857,  6  Ll  R.  A. 
844,  16  Am.  St  Rep.  920;-  St  L."  S.  W.  Ry. 
Co.  V.  Martin,  26  Tex.  Civ.  App.  231,  63  S. 
W.  1089;  H.  ft  T.  O.  R,  R.  Co.  v.  Shafer,  54 
Tex.  641;  G.,  C.  ft  S.  F.  Ry.  Oo.  v.  Rose,  11 
Tex.  Civ.  App.  201,  32  S.  W.  730;  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  vol.  24,  p.  267,  and 
notes. 

[3]  The  mental  status  of  a  person  may  al- 
so be  established  by  the  testimony  of  non- 
professional witnesses,  derived  from  their  ac- 
quaintance with  and  observation  of  the  con- 
duct, appearance,  and  actions  of  the  party 
inquired  about  This  rule  is  well  settled  in 
this  state.  See  Webb  v.  State,  6  Tex.  App. 
608,  and  cases  there  cited;  Leache  v.  State, 
22  Tex.  App.  279,  3  S.  W.  539,  58  Am.  R^. 
638.  These  young  ladles  were  constantly 
with  their  mother  during  the  time  inquired 
about,  and  it  was  proper  to  allow  them,  not 
only  to  state  the  facts,  acts,  and  circum- 
stances which  indicated  to  them  her  mental 
status,  but  it  was  likewise  competent  for 
them  to  express  their  opinion  relative  there- 
to, for  which  reason  these  assignments  are 
overruled. 

[4]  Appellant  claioM  that  there  was  a  va- 
riance between  the  allegation  and  proof  in 
this :  That  it  was  alleged  that  the  defend- 
ant agreed  to  ship  the  remains  within  a 
reasonable  time,  to  vrit  five  days,  and  that 
the  plaintiff  was  permitted  to  and  did  testi- 
fy that  the  agent  told  her  that  the  remains 
would  be  brought  to  Keene  within  four  days. 
An  inspection  of  the  record  discloses  that, 
while  the  plaintiff  did  state  that  the  agent 
told  her  that  the  remains  would  be  there  in 
four  days,  she  repeatedly  testified  that  he 
agreed  to  ship  them  there  by  Friday  night, 
which  would  make  five  days,  Including  the 
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day  the  contract  was  made.  We  do  not  think 
the  yariance  in  this  respect,  If  any,  was  ma- 
terlaL  Besides  this,  it  is  not  contended  on 
the  part  of  appellant  that  it  complied  with 
the  contract;  but,  on  the  contrary,  it  is 
abundantly  shown  that  it  did  not  ship  the 
remains  at  all. 

There  is  no  merit  in  the  fourth  and  fifth 
assignments,  -wherein  It  la  complained  that 
the  count  submitted  the  issue  of  permanent 
Injury.  An  inspection  of  the  charge  com- 
plained of  shows  that  no  such  issue  -was  sub- 
mitted. 

[5]  It  Is  urged  that  the  court  erred  in  the 
third  paragraph  of  its  charge  to  the  jury, 
treating  of  the  measure  of  damages,  on  the 
ground  that  it  failed  to  limit  the  recovery 
to  such  damages  as  were  reasonably  within 
the  contemplation  of  the  parties  as  the  nat- 
ural and  probable  result  of  the  delay  in  the 
shipment  of  her  son's  remains.  An  inspec- 
tion of  this  paragraph  shows  that  the  Jury 
were  told  that  in  case  they  should  find  for 
the  plaintiff  they  would  assess  her  damages 
at  the  actual  amount  she  was  compelled  to 
pay  the  express  company  in  excess  of  that 
she  had  contracted  to  pay  appellant,  and,  in 
addition,  told  them  that  if  they  allowed  her 
damages  for  injuries  sufTered  they  would 
only  allow  her  such  as  they  might  find  from 
the  evidence  she  may  have  suffered,  and 
which  were  embraced  In  the  Interval  of  time 
occurring  between  the  time  she  learned  that 
said  contract  was  breached  by  the  defend- 
ant and  the  time  when  she  first  ascertained 
that  the  remains  of  her  son  had  been  in 
fact  shipped,  which  injuries,  if  any,  prox- 
imately resulted  therefrom,  including  injury 
to  her  health,  as  well  as  mental  anxiety, 
but  expressly  forbade  them  to  allow  her 
any  damages  for  any  Injuries  or  sufTering 
occasioned  by  reason  of  the  death  of  her 
son.  This  charge  was  sufficient,  we  think, 
in  the  absence  of  a  special  charge  covering 
the  point  complained  of.  If  plalntifT  desired 
the  incorporation  of  this  feature,  it  was  its 
duty  to  have  presented  a  special  charge  cov- 
ering this  phase  of  the  case,  for  which  rea- 
son this  assignment  Is  overruled. 

[6, 7]  There  was  no  error,  we  think.  In  re- 
fusing to  give  special  charge  No.  15,  which  In 
effect  told  the  Jury  that  If  they  should  be- 
lieve that  the  remains  of  plaintiff's  son  would 
not  in  any  event  have  been  shipped  and  de- 
livered to  plaintiff  at  Keene,  unless  provi- 
sion was  made  for  an  attendant  to  accom- 
pany said  remains,  and  they  should  believe 
from  the  evidence  that  at  the  time  said  con- 
tract, if  any,  was  made  by  the  defendant 
with  the  plaintiff  that  she  knew  that  said 
rematais  would  not  be  shipped  -without  an 
attendant,  and  that  she  did  not  make  any 
arrangemoits  for  nor  provide  an  attendant 
to  accompany  said  remains,  then,   and  in 


that  event,  they  were  "instructed  that  plain- 
tiff could  not  recover,  and  their  verdict 
should  be  for  the  defendant.  This  charge, 
we  think,  was  properly  refused:  (1)  Be- 
cause there  was  no  pleading  that  the  failure 
to  ship  the  remains  was  due  to  the  failure 
of  plaintiff  to  furnish  transportation  for  an 
attendant,  but  only  on  account  of  the  failure 
to  furnish  return  transportation  for  such 
attendant  to  accompany  said  remains.  (2) 
Because  there  was  no  evidence  of  any  con- 
tract between  her  and  defendant,  requiring 
her  to  furnish  return  transportation  for 
such  attendant  The  witness  Conger  testi- 
fied In  behalf  of  defendant,  among  other 
things,  that  he  did  not  know  that  the  fail- 
ure to  ship  was  owing  to  the  fact  that  no 
return  transportation  was  furnished  until 
several  days  after  the  making  of  the  con- 
tract, of  which  fact  he  thereafter  apprised 
plaintiff.  (3)  This  charge  also  required  a 
finding  for  defendant,  if  plaintiff  knew  of 
the  fact  that  said  company  would  not  ship 
said  remains  -without  being  accompanied  by 
an'  attendant,  and  failed  to  furnish  one,  ir- 
respective of  whether  the  company  had  pre- 
viously contracted  -with  her  to  ship  said  re- 
mains or  not,  for  which  reason  it  was  not 
error  to  refuse  it  She  might  have  relied 
upon  her  contract  notwithstanding  she 
might  have  known  defendant  would  not  have 
compiled  with  it  This  latter  feature  of  the 
defense  was  not  in  fact  pleaded,  without 
which  It  could  not  be  relied  upon.  The  fact, 
if  true,  was  In  the  nature  of  an  e8topi)el, 
and  under  our  law  an  estoppel  must  always 
be  pleaded.  See  Texas  Banking  &  Insurance 
Co.  V.  Hutchlns,  53  Tex.  61,  37  Am.  Rep. 
750;  Scarbrough  v.  Alcorn,  74  Tex.  360,  12 
S.  W.  72. 

[8]  It  Is  contended  by  the  ninth  assign- 
ment that  the  court  erred  In  not  granting 
a  new  trial,  for  the  reason  that  appellant 
only  contracted,  as  shown  by  its  receipt,  to 
furnish  D.  Crawford  with  two  first-class 
tickets.from  Colfax,  Wash.,  to  Keene,  which 
the  evidence  showed  it  did  in  fact  do.  It  Is 
true  that  the  receipt  mentioned  did  recite 
that  the  company  had  received  from  appel- 
lee the  money  mentioned  therein  for  two 
first-class  tickets;  but  It  clearly  appears 
from  all  the  evidence  that  this  receipt  did 
not  evidence  the  contract  between  the  par- 
ties, and  was  executed  some  time  after  the 
agreement  was  made,  and  was  only  Intended 
as  a  receipt  for  the  money.  The  assign- 
ment presenting  this  question  is  therefore 
overruled. 

The  other  assignments,  after  due  consid- 
eration,  are  regarded  by  us  as  without  mer- 
it and  are  overruled. 

Finding  no  error  in  the  judgment  of  the 
court,  the  same  is  affirmed. 

Affirmed. 
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COFFMAN  et  al.  t.  GOREE  INDEPENDENT 
SCHOOL  DIST.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Oct.  14,  1911.     Rehearing  Denied 

Nov.  11,  1011.) 

Schools  and  School  Districts  (§  24*)— 
Creation  of  District — Collateral  At- 
tack. 

Where  the  creation  of  a  school  district  is 
authorized  by  statute,  and  it  has  been  organized 
under  color  of  such  authority,  its  corporate  ex- 
istence and  the  rights  of  the  trustees  to  exer- 
cise their  functions  cannot  be  inquired  into  in 
a  collateral  proceeding  to  restrain  a  threatened 
levy  of  taxes  upon  plaintiffs'  property  alleging 
irregularities  in  the  organization  as  a  ground  of 
action,  but  can  only  be  determined  in  a  suit 
brought  for  that  purpose  in  the  name  of  the 
city,  or  by  some  individual  under  the  authority 
of  the  state,  who  has  a  special  interest  affected 
by  the  existence  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
i-chool  Districts,  Cent.  Dig.  Si  47-49;  Dec. 
Dig.  $  24.*] 

Appeal  from  District  Court,  Knox  County; 
Jo.  A.  P.  Dickson,  Judge. 

Action  by  E.  M.  Goffman  and  others 
against  the  Goree  Independent  School  Dis- 
trict and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.    AflSrmed. 

B.  D.  Glasgow,  Coombea  &  Coombes,  and 
Jas.  *A.  Stephens,  for  appellants.  D.  J. 
Brookreson,  for  appellees. 

CONNER,  C.  J.  This  appeal  Is  from  a 
judgment  upon  demurrer  dismissing  the  peti- 
tion of  E.  M.  Coffman  and  others  against  the 
Goree  Independent  school  district  seeking  to 
restrain  a  threatened  levy  and  collection  of 
taxes  upon  the  property  of  the  petitioners. 

No  briefs  have  been  filed,  but  the  case  was 
submitted  upon  an  oral  suggestion  of  funda- 
mental error.  It  would  perhaps  be  sufficient 
to  say  that  an  examination  of  the  record  has 
disclosed  no  such  error  and  to  dismiss  the 
appeal  for  want  of  prosecution,  but  we  have 
concluded  to  briefly  notice  the  case  and  to 
affirm  the  Judgment  rather  than  to  dismiss 
the  appeal. 

The  petition  avers  the  incorporation  of  the 
Goree  independent  school  district  and  the 
election  of  the  Individual  trustees  named  in 
the  petition  as  school  trustees,  but  alleges  as 
grounds  for  the  injunction  sought  that  the 
school  district  had  not  been  incorporated  ac- 
cording to  law,  and  that  the  trustees  had 
not  been  properly  elected,  the  argument  of 
the  petition  being  that  the  incorporation  is 
invalid  because,  as  shown  by  its  field  notes, 
it  is  not  in  a  square,  and  because  two  of  the 
trustees  complained  of  had  prior  to  the  elec- 
tion for  Incorporation  been  nominated  as 
trustees  by  the  Goree  Commercial  Club,  and 
thereafter  bad  been  permitted  to  serve  as 
officers  of  the  election,  and,  further,  that  the 
official  ballot  provided  for  the  election  did 
not  have  printed  thereon  at  the  top  in  large 
letters  the  words  "Official  Ballot";   that  no 


legal  returns  of  the  election  had  been  made: 
that  proper  certificate  of  the  result  had  not 
been  returned  within  the  proper  time,  etc. 
The  election  of  the  trustees  is  declared  to 
be  illegal  for  the  reason  that  the  order  there- 
for, the  election  returns  thereof,  and  de- 
clared result  all  occurred  prior  to  the  filing 
of  the  ballots,  poll  lists,  and  tally  sheets  of 
the  election  for  incorporation. 

We  are  of  the  opinion  that  the  demur- 
rers were  properly  sustained.  The  objections 
to'  the  incorporation  of  the  Independent 
school  district  and  to  the  right  of  appellee 
trustees  to  exercise  their  functions  as  such 
therein  are  not  available  In  this  action. 
True,  as  pointed  out  upon  submission,  dur 
Suprelne  Court  In  the  case  of  Parks  v.  West, 
102  Tex.  11,  111  S.  W.  726,  sustained  an  at- 
tack of  like  character  upon  the  Mertens  In- 
depiendent  school  district,  but  In  that  case  it 
was  held  that  because  of  a  limitation  In  the 
Constitution  there  was  no  legislative  author- 
ity for  the  construction  and  incorporation  of 
an  independent  school  district  such  as  that 
there  under  consideration.  The  incorpora- 
tion, therefore,  was  absolutely  void,  and  as 
such  subject  to  attadc  In  any  action  in  which 
the  right  of  a  citizen  was  Involved,  but  not 
so  in  the  case  we  have  under  consideration. 
It  is  not  contended,  nor  does  the  record  give 
room  for  a  contention,  that  there  was  not 
full  legislative  authority  for  the  formation 
and  incorporation  of  the  Goree  Independent 
school  district  and  for  the  election  of  school 
trustees.  The  complaints  made  are,  at  most, 
but  mere  irregularities  in  the  manner  of 
creating  the  incorporated  district  and  In  the 
election  of  trustees  by  virtue  of  laws  un- 
doubtedly  giving  full  authority  for  such  in- 
corporation and  elections.  Such  irregulari- 
ties, therefore,  do  not  of  themselves  render 
the  several  elections  and  Incorporation  com- 
plained of  entirely  void.  In  such  cases  said 
Chief  Justice  Gaines  for  the  Supreme  Court 
in  the  case  of  El  Paso  v.  Ruckman,  92  Tex. 
89,  46  S.  W.  20:  "The  rule  is  well  estab- 
lished that  when  the  creation  of  a  public 
corporation,  municipal  or  quasi  municipal.  Is 
authorized  by  statute  and  a  corporation  has 
been  organized  under  the  color  of  such  au- 
thority, its  corporate  existence  cannot  be  in- 
quired into  by  the  courts  in  a  collateral  pro- 
ceeding. The  validity  of  the  incorporation 
can  only  be  determined  in  a  suit  brought  for 
that  purpose  in  the  name  of  the  state  or  by 
some  individual  under  the  authority  of  the 
state,  who  has  a  special  Interest  whldJ  is  af- 
fected by  the  existence  of  the  corporation." 
This  doctrine,  it  is  said  in  10  Cyc.  p.  256,  is 
"supported  by  the  almost  unanimous  con- 
sensus of  Judicial  opinion,"  and  cases  in  sup- 
port of  the  text  from  many  states  of  the 
Union  are  cited  in  a  note  to  the  text.  See. 
also,  Brenuau  v.  Bradshaw,  53  Tex.  331,  37 
Am.  Hep.  758.    The  principle  stated  in  the 
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anthorlties  dted  applies  with  equal  force  to 
the  right  of  the  officers  of  the  Incorporated 
body  to  discharge  the  usual  functions  of  their 
office. 

Our  laws  on  the  subject  of  contested  elec- 
tions and  of  quo  warranto  provide  rem- 
edies whereby  the  validity  of  municipal  or 
quasi  municipal  corporations,  and  the  right 
of  persons  exercising  authority  by  virtue 
thereof  may  be  Judicially  determined  once 
for  all.  These  remedies  are  exclusive.  To 
hold  otherwise  Is  but  to  Invite  confusion  and 
uncertainty  that  might  arise  from  diverse 
Judgments  in  separate  suits  of  private  char- 
acter by  persons  acting  alone  in  their  indi- 
vidual Interest. 

We  conclude  that  the  Judgment  should  be 
af&rmed. 


GA.MPBE1LL,  et  al.  v.  RUSHING  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Oct.  21,  1911.) 

1.  B:fCHANOE    or    Pkopektt    (|    5*)— False 
Repbesentatio  n  8— Timk. 

False  representations  as  to  the  value  of 
certain  real  estate  not  made  until  after  a  con- 
tract for  an  exchange  of  the  land  for  stock  in  a 
corporation  bad  been  executed,  though  before 
the  transfer  had  been  made,  were  Insufficient 
to  constitute  ground  for  rescission. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  H  6-10;    Dec.  Dig.  f  6.*I 

2.  Cakceixation   of   Insteuments   (J  58*)— 
False  Repbbsentations— Dauaoes. 

In  a  suit  to  rescind  an  exchange  of  prop- 
erty, plaintiff  may  seek  to  recover  damages  by 
rea80i>  of  alle;^  fraudulent  representations  in 
case  a  rescission  is  inequitable. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  InstrumenU,  Cent  Dig.  H  118,  120;  Dec. 
Dig.  I  68.*] 

3.  CoBPOBATIOnS    (I   121*)— COBPOBATE    STOCK 

— Mabket  Value— E VI  oence. 

Where,  on  an  issue  as  to  the  value  of  cer- 
tain corporate  stock,  there  was  no  evidence  that 
it  had  no  value,  evidence  that,  when  the  cor- 
poration was  organized  some  time  previously, 
$40,000  of  its  stock  was  issued  to  the  promoters 
without  the  transfer  of  any  money  or  property 
to  the  corporation,  was  inadmissible  to  sliow 
the  real  value  of  the  stock  at  the  time  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {|  504,  605 ;   Dec.  Dig.  {  121.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Suit  by  C.  C.  Rushing  and  others  against 
J.  I.  Campbell  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed 
and  remanded. 

Penlz  &  Eberhart,  for  appellants.  Gross 
k  Gross,  for  appellees. 

SPEER,  J.  C.  C.  Rushing  Instituted  this 
niit  in  the  district  court  of  Palo  Pinto  coun- 
ty for  rescission  of  a  contract,  and.  In  the 
alternative,  for  damages,  alleging  that  he 
had  been  Induced  to  transfer  to  J.  I.  Camp- 
bell certain  stock  In  the  Lamar  Wells  Com- 


pany, a  corporation,  in  exchange  for  a  sec- 
tion of  land  in  Potter  county  upon  fraudulent 
representations  as  to  the  quality  and  location 
of  the  land.  There  was  a  verdict  aud  Judg- 
ment for  the  plaintiff,  and  the  defendants 
have  appealed. 

[1]  The  following  charge,  which  forms  the 
basis  of  several  complaints,  will  give  a  more 
accurate  insight  to  the  nature  of  the  case: 
"Your  are  Instructed  that  if  you  believe  from 
the  evidence  in  this  case  that  on  or  about  the 
date  alleged  In  the  plaintiffs'  petition  the 
plaintiffs,  through  C.  C.  Rushing,  were  nego- 
tiating a  trade  with  the  defendants,  through 
J.  I.  Campbell,  for  section  21  in  block  1,  Pot- 
ter county,  Tex.,  and  if  you  believe  from  the 
evidence  that  the  plaintiff  C.  C.  Rushing  was 
not  acquainted  with  the  lay  of  the  land  ou 
said  section,  nor  with  the  character  of  tlie 
soil  of  which  same  is  composed,  and  If  you 
further  believe  from  the  evidence  that  said 
J.  I.  Campbell  was  not  acquainted  with  the 
same,  but  that  Campbell  represented  to  the 
plaintiff  Rushing  that  one  M.  V.  Smith  had 
been  on  the  land  and  was  acquainted  with 
the  same,  and  referred  the  said  plaintiff  to 
said  Smith  for  a  description  of  said  laud,  aud 
if  you  believe  that  the  said  plaintiff  C.  C. 
Rushing  went  to  the  said  M.  V.  Smith  for 
information  in  regard  to  said  tract  of  land, 
and  at  the  instance  and  request  of  the  de- 
fendant Campbell,  and  If  your  further  believe 
from  the  evidence  that  the  said  Smith  under 
such  circumstances  represented  to  the  said 
plaintiff  Rushing  that  98  per  cent  of  said 
land  or  something  like  that  amount  was  suit- 
able for  cultivation,  that  it  was  level,  aud 
good  land,  and  If  you  further  believe  from  the 
evidence  that  these  representations  were  un- 
true, and  that  said  tract  6f  land  was  in  fact 
rough,  broken  tract,  and  of  much  less  value 
than  the  land  described,  and  if  you  further 
believe  that  said  plaintiff  Rushing  believed 
and  relied  on  the  representations  made  to 
him  by  said  Smith  in  regard  to  the  character 
and  quality  of  said  land,  and  was  induced 
thereby  to,  and  did,  part  with  140  shares  of 
stock  in  the  Lamar  Wells  Company  to  the 
defendants  J.  I.  Campbell  and  his  codefend- 
ant  Shiffiett  for  their  equity  in  said  tract  of 
land,  and  that  he  would  not.  have  parted  with 
said  shares  of  stock  for  himself  and  the  oth- 
er plaintiffs,  but  for  the  false  representations 
of  the  said  Smith,  if  any,  and.  If  you  further 
believe  that  said  shares  of  stock  are  now 
worth  as  much  as  they  were  at  the  time  that 
said  plaintiff  parted  with  the  same,  then  you 
win  find  for  the  plaintiff  a  rescission  of  the 
trade  that  he  made  with  Campbell,  or,  if  that 
is  inequitable,  then  assess  his  damages  ns 
hereinafter  described,  or,  if  you  find  and  be- 
lieve from  the  evidence  in  this  case  that  prior 
to  the  execution  and  delivery  of  the  deed  to 
C.  G.  Rushing  for  said  land  Shlfflett  repre- 
sented to  said  plaintiff  Rushing  that  said 
land  was  something  like  08  per  cent,  tillable. 


•For  sthtr  cam  sm  tame  topic  and  (•ctloa  NUMBER  In  Dec.  Dls.  *  Am.  pig.  Key  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


134 


Ml  SOUTHWESTERN  REPORTER 


(Tex. 


and  was  level  and  good  soil,  and  If  yon  fur- 
ther believe  from  the  evidence  that  this  rep- 
resentation was  false  and  untrue,  and  that 
it  Induced  plaintlfF  C.  C.  Rusbing  to  accept 
the  deed  and  close  the  deal,  and  that  be 
would  not  have  done  so  but  for  said  repre- 
sentations of  Shlfflett,  then,  in  that  event  al- 
so, you  wiU  find  for  the  plaintiffs  a  rescission 
as  hereinbefore  directed,  provided  you  find 
that  a  rescission  wiU  put  the  plaintiffs  In  as 
good  condition  as  they  were  in  prior  to  the 
time  the  plaintiff  C.  0.  Rushing  parted  with 
said  shares  of  stock.  But,  If  you  should  be- 
lieve from  the  evidence  that  said  shares  of 
stock  are  not  worth  as  much  now  as  when 
the  said  plaintiff  parted  with  them,  and  do 
not  believe  from  the  evidence  that  a  rescis- 
sion will  put  the  plaintiffs  in  as  good  condi- 
tion as  they  were  in  at  the  time  said  plain- 
tiffs parted  with  said  shares  of  stock,  then 
you  are  Instructed  that  you  will  assess  the 
plaintiff's  damages  at  the  difference  between 
the  market  value  of  said  140  shares  of  stock 
at  the  time  the  plaintiffs  parted  with  them 
and  the  market  value  at  said  time  of  the  de- 
fendant's equity  In  said  section  21,  block  1, 
Potter  county." 

The  principal  attack  upon  this  charge  1b 
upon  the  ground  that  it  authorizes  a  recov- 
ery by  appellee  upon  a  finding  that  Shlfflett 
made  false  representations  to  him  concern- 
ing the  land,  whereas,  under  all  the  evidence, 
whatever  representations  were  made  by  Shlf- 
flett were  made  after  the  consummation  of 
the  contract  of  sale  between  appellant  and 
appellee.  We  have  examined  the  testimony 
on  this  point,  and  find  It  to  be  practically 
undisputed  that  appellant  and  appellee  had 
entered  into  a  written  contract  whereby  ap- 
pellant agreed  to  convey  to  appellee  the  land 
in  Potter  county,  and  appellee  transferred  to 
appellant  the  corporation  stock  prior  to  any 
representations  of  Shlfflett  whatever.  It  is 
true,  as  appellee  shows,  that  the  deed  of  con- 
veyance w'as  not  actually  made  until  after 
Shifflett's  representations  concerning  the  land, 
since  the  title  to  it  stood  in  Shifflett's  name, 
bat,  as  w«  understand  the  law,  the  case 
stands  thus:  If  at  the  time  the  parties  en- 
tered into  the  written  contract  there  had 
been  no  fraud,  the  contract  was  then  bind- 
ing on  both  parties,  and  could  not  be  set 
aside  for  the  fraudulent  representations  of 
any  one  occurring  afterward,  since  for  obvious 
reasons  such  fraud  could  not  have  induced  the 
contract.  This  is  elementary.  For  the  er- 
ror of  the  court  in  submitting  as  a  ground 
for  recovery  the  fraudulent  representations  of 
Shlfflett,  the  Judgment  will  be  reversed.  This 
conclusion  makes  it  unnecessary  to  discuss 
numerous  other  assignments  predicated  on 
the  charge. 

[2]  The  general  demurrer  to  the  petition 
was  properly  overruled,  since  the  plaintiff 
might  seek  In  the  same  suit  a  rescission,  or, 
If  that  be  inequitable,  then  to  recover  his 


damages.  The  petition  clearly  (Charged  appel- 
lant and  Shlfflett  as  partners,  and  there  was 
no  denial  under  oath  of  this  fact,  consequent- 
ly the  court  was  authorized  to  assume,  if  in 
any  event  Shifflett's  representations  were  ma- 
terial, that  they  were  partners. 

[S]  We  also  find  error  in  the  court's  ruling 
on  evidence  in  permitting  an  inquiry  into 
the  organization  of  the  Lamar  Wells  Com- 
pany as  shown  In  bill  of  exception  No.  7, 
wherein  appellant  Campbell  was  made  to  tes- 
tify that  $40,000  of  the  stock  issued  to  the 
organizers  was  what  Is  called  "watered 
stock."  The  organization  of  the  company,  of 
course,  occurred  prior  to  the  acquisition  of 
stock  by  appellee  Rushing,  who  it  seems  ac- 
quired the  stock  from  appellant,  the  organi- 
zer. The  transaction  was  too  remote  to  have 
any  bearing  upon  the  value  of  the  stock  at 
the  time  of  the  contract  between  these  par- 
ties, and,  besides,  this  was  not  the  way  to 
prove  the  value  of  such  stock.  What  the  pro- 
moters paid  for  the  property  which  they  con- 
veyed to  the  corporation  would  not  be  evi- 
dence of  the  market  value  of  stock  In  such 
corporation,  and,  there  being  nothing  to  show 
that  such  stock  had  no  market  value,  the  evi- 
dence was  not  admissible  to  show  real  value. 

Other  rulings  complained  of  will  not  In  the 
nature  of  things  arise  on  another  trial. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


KNOX  CITY  MIIXTNG  CO.  et  al.  v.  FARM- 
ERS' STATE  BANK  OP  KNOX  CITY. 
(Court  of  Oivil  Appeals  of  Texas.    E^.  Worth. 
Nov.  4,  1911.) 

Tbial   (I   329*)— VEHDioT^SuiTicrENOT— Re- 
sponsiveness TO  Issues. 

Where  plaintiffs  cause  of  action  and  de^ 
fendants'  pleas  of  reconvention  for  wrongful 
attachment  were  submitted  to  the  jury,  a  ver- 
dict merely  finding  for  "plaintiff  the  amount 
prayed  for  in  his  petition^'  is  insufficient,  for 
failing  to  find  on  the  picas. 

[Ed.  Note.— FV)r  other  cases,  see  Trial,  Cent. 
Dig.  a  774-776,  782 ;    Dec  Dig.  {  329.»] 

Appeal  from  District  Court,  Knox  County ; 
Jo  A.  P.  Dickson,  Judge. 

Action  by  the  Farmers'  State  Bank  of  Knox 
City  against  the  Knox  City  Milling  Compa- 
ny and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

Coombes  &  Coombes  and  R.  B.  Carswell, 
for  appellants.    Jas.  A.  Stephens,  for  appellee. 

SPEER,  J.  This  is  an  action  of  debt  by 
the  Farmers'  State  Bank  of  Knox  City  against 
the  E^ox  City  Milling  Company,  a  corpora- 
tion, and  J.  W.  Moore,  seeking  also  a  fore- 
closure of  a  vendor's  lien  upon  certain  flour- 
ing mill  property  alleged  to  belong  to  the  de- 
fendant corporation.  The  defendants  answer- 
ed, and  In  addition  to  the  general  issue 
each  pleaded  In  reconvention  for  damages  for 
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the  alleged  wrongful  erdng  out  and  levy  of  a 
writ  of  attadunent  In  the  cause.  The  plaln- 
tUTs  cause  of  action  and  the  reconvention  of 
tlie  two  defendants  were  submitted  to  tbe 
]Qi7,  and  the  following  verdict  was  return- 
ed: "We,  the  Jury,  find  for  plalntlfC  the 
amonnt  prayed  for  In  his  petition.  [Signed] 
J.  W.  Hinton,  Foreman."  Upon  this  verdict 
the  trial  court  entered  Judgment  In  favor  of 
the  plaintiff  for  the  amount  sued  for,  decreed 
a  foreclosure  of  the  alleged  vendor's  Hen,  and 
farther  entered  judgment  that  the  defend- 
ants take  nothing  by  their  cross-action,  etc. 
From  this  Judgment  the  defendants  have  ap- 
pealed. 

At  the  threshold  of  the  consideration  of  the 
case  we  are  forced  to  sustain  the  assign- 
ment that  the  Judgment  entered  is  not  sup- 
ported by  the  verdict  returned.  In  the 
early  case  of  May  v.  Taylor,  22  Tex.  349,  the 
cause  was  thus  submitted  to  the  Jury:  "In 
this  case,  gentlemen,  you  should  find  for  the 
plaintiff  the  amount  of  the  note  sued  on." 
The  Jury  did  as  directed,  and  the  trial  court 
thereupon  entered  up  Judgment  for  the 
amount  of  the  note,  with  Interest,  and  a  de- 
cree of  foreclosure  of  a  mortgage,  ordering 
the  sale  of  the  mortgaged  premises.  Justice 
Roberts  said :  "The  Judgment  was  rendered, 
not  only  upon  the  note,  but  also  upon  the 
mortgage,  concerning  which  there  was  no 
finding  In  the  verdict  The  paovince  of  the 
verdict  la  to  declare  the  facts  upon  which  the 
judgment  is  to  be  predicated.  The  existence 
of  the  mortgage,  as  well  as  the  note,  was  put 
tn  Issue,  and  the  entire  omission  of  a  finding 
upon  the  mortgage  is  fatal  to  the  Judgment 
so  far  as  it  relates  to  the  mortgage."  The 
judgment  was  reversed.  This  language  was 
quoted  with  approval  in  the  more  recent  case 
of  Ablowlch  V.  National  Bank,  95  Tex.  429, 
67  S.  W.  79,  881,  where  the  same  doctrine  is 
announced  In  the  following  language :  "When 
a  jury  has  been  demanded  by  either  party, 
he  to  entitled  to  have  every  material  Issue 
made  by  the  pleading  and  the  evidence  sub- 
mitted to  that  Jury,  and  the  trial  court  can- 
not enter  a  judgment  upon  a  verdict  which 
fails  to  pass  upon  any  material  issue  sub- 
mitted to  the  jury,  unless  it  be  in  case  of 
a  special  verdict  which  is  provided  for  by 
statute."  Here,  as  before  stated,  the  issues 
presented  by  the  defendants'  pleas  of  recon- 
vention were  distinctly  submitted  to  the 
jury;  but  no  finding  as  to  them  made,  unless 
the  verdict  In  favor  of  the  plaintiff  implies 
such  finding.  We  do  not  think  this  effect 
can  be  given  to  It  The  language  of  the  ver- 
dict to  very  apt  when  applied  to  the  issue 
presented  by  the  plaintiff,  but  inapt  when 
applied  to  the  Issues  presented  by  the  de- 
fendants. 

In  view  of  a  reversal  for  this  error,  it 
would  be  improper  to  discuss  the  sufficiency 
of  the  evidence  even  to  sustain  the  Judgment 
upon  these  issues,  and  we  will  not  do  so. 


Other  questions  presented,  such  as  the  im- 
proper argument  of  counsel,  could  hardly 
arise  on  another  trial,  and  need  not  be  dis- 
cussed. 

For  the  error  above  indicated,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  V.  ALEXANDER. 

(Court  of  Civil  Appeals  of  Texas.    Au8tin. 

Oct  11,  1911.     Rehearing  Denied 

Nov.  29, 1911.) 

1.  Damages  (|  20*)  —  Tobts  —  Reuoik  Dau- 

AGES— "Foreseen." 

A  wrongdoer  is  liable  for  such  injuries  as 
might  reasonably  have  been  anticiimted  to  result 
from  his  wrongful  act,  it  being  inaccurate  to 
say  that  he  is  only  liable  for  such  damages  as 
he  could  have  foreseen,  the  primary  meaning  of 
"foreseen"  being  to  see  or  know  beforehand, 
though  it  may  also  be  Bometimea  used  in  the 
sense  of  "anticipate"  or  "expect" 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  K  55-67;   Dec.  Dig.  i  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2892.] 

2.  Daicaobs  (S  20*)— Pboxiuate  and  Remote. 

The  local  agent  of  defendant  railroad  com- 
pany had  charged  plaintiff  with  stealing  coal 
and  lumber,  and  defendant  sent  a  detective  to 
the  town  to  investigate  the  charge,  and  while 
plaintiff  was  absent  from  town,  which  defend- 
ant's employes  knew,  and  plaintiff's  wife  was 
at  home  with  her  10  year  old  son  and  a  lodger 
about  60  years  of  a^e,  defendant's  agents  and 
the  detective  came  into  plaintiff's  yard  about 
11  or  12  o'dock  at  night  without  permission, 
and  went  to  a  pile  of  lumber  in  the  yard  and 
carried  a  piece  of  plank  away,  which  plaintiff's 
wife  saw  them  do,  and,  recognizing  them  and 
realizing^  that  they  were  hunting  tor  evidence 
to  sustain  the  charge  against  plaintiff,  she  be- 
came frightened  and  lost  consciousness,  which 
was  followed  by  a  nervous  breakdown,  injuring 
her  physical  health.  Beld,  that  the  damages 
resulting  from  fright  of  plaintiff's  wife  were  not 
too  remote  to  be  recoverable;  It  not  being  un- 
reasonable for  defendant's  agents  to  have  an- 
ticipated that  she  would  become  frightened  un- 
der the  circumstances. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent.  Dig.  Ii  65-57;   Dec.  Dig.  |  20.*] 

3.  Appeal  and  Ebbob  ({  1040*)— Habmuibb 
Ebbob. 

Failure  to  sustain  exceptions  to  causes  of 
action  alleged  by  the  petition,  other  than  that 
submitted  to  the  jury,  was  not  reversible  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $f  4089-4105;  Dec.  Dig.  | 
1040.*] 

4.  Appbai.  and  Ebbob  ({  647*)— Oboundb  or 
Review— Pbesentation  Below. 

One  moving  for  a  new  trial  for  newly  dis- 
covered evidence,  as  shown  by  affidavits  attach- 
ed to  the  motion,  must  show  that  the  affidavits 
were  brought  to  the  trial  court's  attention,  in 
order  to  have  reviewed  his  ruling  denying  the 
motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2427;  Dec.  Dig.  {  547.*] 

Appeal  from  District  Court,  HIU  County; 
W.  0.  Wear,  Judge. 
Action  by  W.  J.  Alexander  against  the  St 
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Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  B.  Perkins,  D.  Upthegrove,  and  Scott, 
Sanford  &  Ross,  for  appellant  Collins  & 
Cummlngs  and  Morrow  &  Morrow,  for  ap- 
pellee. 

KEY,  C.  J.  This  case  comes  to  this  court 
by  transfer  from  the  Dallas  Court  of  Civil 
Appeals.  It  has  been  appealed  before  and 
will  be  foimd  reported  In  122  S.  W.  572.  We 
refer  to  the  opinion  of  Chief  Justice  Ralney 
on  the  appeal  referred  to  for  a  statement  of 
the  nature  of  the  case  and  the  rulings  made 
on  the  controlling  questions  of  law. 

At  the  last  trial  in  the  court  below  the 
rulings  of  the  Dallas  Court  of  Civil  Appeals 
were  properly  accepted  and  followed  as  the 
law  of  the  cose;  and  the  trial  Judge  submit- 
ted to  the  jury  the  issues  which  the  appellate 
court  held  proper  to  be  submitted,  in  order 
to  determine  the  question  of  appellant's  lia- 
bility. The  Jury  decided  the  case  in  favor 
of  the  plaintiff  and  awarded  $3,000  damages 
for  the  injuries  which  it  is  alleged  his  wife 
bad  sustained  on  account  of  the  trespass  and 
n'rongful  conduct  of  the  defendant's  agents. 
Some  of  the  questions  presented  on  this  ap- 
peal were  decided  against  appellant  on  the 
former  appeal,  and  we  are  not  prepared  to 
<ay  that  they  were  not  correctly  decided. 
The  only  question  we  care  to  discuss  is  pre- 
sented by  the  contention,  which  is  stressed 
on  this  appeal,  that  the  injuries  complained 
of  and  the  damages  sought  to  be  recovered 
therefor  are  too  remote.  Appellant  relies  up- 
on the  oft-repeated  but  not  accurate  general 
statement  of  the  law,  to  the  effect  that  dam- 
ages can  be  recovered  for  only  such  injuries 
as  could  have  been  foreseen.  The  primary 
meaning  of  the  word  "foreseen"  is  to  see  or 
know  beforehand,  although  it  may  sometimes 
be  used  in  the  sense  of  "anticipate"  or  "ex- 
pect" 

[1]  What  results  wUl  flow  from  many 
wrongful  acts  cannot  be  known  beforehand 
by  any  human  being,  and  yet,  when  the 
wrongful  conduct  amounts  to  a  tort,  the 
wrongdoer  is  held  responsible  for  such  in- 
juries as  result  directly  and  naturally  from 
such  wrongful  conduct,  if  they  are  such  as 
might  reasonably  have  been  anticipated  or 
expected.  And,  when  the  tort  constitutes  a 
willful  wrong,  It  has  been  held  by  high  au- 
thority that  the  wrongdoer  is  responsible  for 
the  direct  and  immediate  consequences  there- 
of, whether  or  not  they  may  be  regarded  as 
natural  or  probable,  or  whether  they  might 
have  been  contemplated,  foreseen,  or  expect- 
ed or  not.  8  Am.  &  Eng.  Ency.  Law,  p.  598, 
and  cases  there  cited.  However,  In  the  case 
at  bar  the  court  instructed  the  Jury,  In  effect 
that  the  defendant  was  not  liable  unless  the 
injuries  complained  of  were  the  direct  and 
proximate  result  of  the  defendant's  wrongful 
conduct,   and  that  such   injuries   ought   to 


have  been  foreseoi  as  a  natural  and  probable 
consequence  of  audi  wrongful  (ionduct 

[2]  In  substance,  the  plaintiff's  case,  as 
made  by  the  testimony  given  by  his  wife  and 
supported  by  her  attending  physician  as  to 
the  resulting  Injurlee,  is  about  this:  The  de- 
fendant's agent  at  the  town  of  Hlllsboro, 
where  the  plaintiff  resided,  charged  the 
plaintiff  with  unlawfully  taking  from  the  de- 
fendant certain  coal  and  lumber.  The  agent 
referred  to  was  named  Denman.  The  de- 
fendant company  sent  one  Wheeler,  a  de- 
tective, to  HUIsboro  to  investigate  the  charge 
referred  to,  as  well,  perhaps,  as  a  counter 
charge  made  by  the  plaintiff  against  Mr. 
Denman.  The  defendant  had  another  em- 
ploye by  the  name  of  Scarborough,  who  was 
working  under  Denman.  On  the  night  In 
question  the  plaintiff,  W.  J.  Alexander,  was 
absent  from  Hlllsboro,  which  fact  was  known 
to  one  or  more  of  the  defendant's  three  em- 
ployes referred  to.  The  plaintiff's  wife  was 
at  their  home  in  Hlllsboro,  and  there  was 
also  present  in  the  house  her  son,  about  10 
years  of  age,  and  a  man  about  60  years  of 
age,  who  occupied  a  room  in  the  house  as  a 
lodger.  Between  11  and  12  o'clock  that 
night,  according  to  the  testimony  of  the 
plaintiff's  wife,  the  defendant's  three  em- 
ployes referred  to,  without  permission,  came 
In  the  plaintiff's  yard,  passed  near  his  resi- 
dence, and  were  going  toward  a  pile  of  lum- 
ber ;  and,  according  to  the  testimony  of  one 
of  the  employes  referred  to,  they  took  there- 
from a  piece  of  plank  and  carried  It  away. 
There  was  a  street  light  shining,  by  which 
Mrs.  Alexander  recognized  the  three  em- 
ployes referred  to.  She  knew  beforehand 
that  Wheeler  was  in  Hlllsboro  investigating 
the  charge  against  her  husband.  According 
to  her  testimony,  when  she  saw  the  three 
men  referred  to,  she  thought  they  were  hunt- 
ing for  testimony  to  sustain  the  cliarge  made 
against  her  husband,  she  became  very  much 
frightened,  lost  consciousness  and,  as  a  re- 
sult of  such  fright  she  sustained  a  nervous 
breakdown  and  her  bodily  health  was  seri- 
ously impaired. 

It  was  held.  In  Hill  y.  Kimble,  76  Tex.  210, 
13  8.  W.  69,  7  li.  R.  A.  618,  and  Railway  v. 
Hayter,  83  Tex.  239,  54  S.  W.  944,  47  L.  R.  A. 
326,  77  Am.  St  Rep.  856,  that  damages  were 
recoverable  for  physical  and  mental  suffer- 
ing caused  by  fright  But  In  this  case  it  is 
contended  that  liability  does  not  exist  be- 
cause the  Injuries  sustained  by  Mrs.  Alex- 
ander could  not  have  been  foreseen  or  antici- 
pated by  appellant's  agents  who  committed 
the  trespass.  It  is  urged  in  argument  that 
Mrs.  Alexander  recognized  the  trespassers  as 
soon  as  she  saw  them,  and  must  have  known 
that  they  did  not  intend  to  commit  burglary 
or  any  other  crime,  and  therefore  it  Is  con- 
tended that  they  were  not  required  to  antici- 
pate that  the  commission  of  the  trespass  re- 
ferred to  at  the  time  and  for  the  purpose 
supposed  by  Sirs.  Alexander  would  so  fright- 
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en  her  as  to  cause  both  physical  and  mental 
Eoffering.  While  there  may  be  some  cases 
In  other  Jurisdictions  which  tend  to  support 
appellant's  contention,  we  do  not  feel  dispos- 
ed to  follow  them.  When  a  woman  knows 
tluit  her  husband  Is  charged  with  committing 
a  crime,  and  sees  an  agent  of  the  private 
prosecutor  invade  the  sanctity  of  her  home 
in  the  nighttime  for  the  purpose  of  procur- 
ing testimony  against  him,  it  Is  not  unrea- 
sonable to  snppose  that  she  will  become 
frightened;  and  the  extent  of  such  fright  and 
the  result  it  may  have  upon  her  body  are 
matters  depoident  largely  upon  the  tempera- 
ment of  the  woman  and  all  other  surround- 
ing circumstances.  In  this  case,  according 
to  the  testimony  of  Mrs.  Alexander  and  her 
physician,  the  Jury  could  very  properly  con- 
clude that  the  injuries  complained  of  were 
the  direct  and  natural  result  of  the  wrong- 
ful tort^  committed  by  appellant's  agents. 
This  being  true,  and  the  Jury  having  found, 
upon  testimony  which  supports  the  finding, 
that  the  agents  referred  to  were  acting  with- 
in the  scope  of  their  authority  as  agents,  we 
perceive  no  sound  reason  why  appellant 
should  not  be  held  responsible.  Watson  v. 
Dllts,  116  Iowa,  249,  89  N.  W.  1068,  57  L.  R. 
A.  559,  93  Am.  St.  Rep.  239. 

If  the  plalntlfT's  wife  and  the  physician 
who  treated  her  told  the  truth,  her  health 
was  so  impaired  by  reason  of  the  wrongful 
conduct  complained  of  as  to  Justify  the  ver- 
dict for  13,000,  and  we  therefore  overrule  all 
the  assignments  of  error  which  assail  the 
verdict 

[3]  The  petition  embraced  more  than  one 
alleged  cause  of  action;  but,  as  the  charge 
limited  the  Jury  to  consideration  of  one  only, 
the  failure  to  sustain  exceptions  to  the  oth- 
ers constitutes  no  ground  for  reversal. 

We  also  hold  that  no  error  was  committed 
in  the  respects  complained  of  in  rulings  made 
upon  the  admissibility  of  testimony.  It  was 
not  shown  that  proper  diligence  had  been  ex- 
ercised in  reference  to  the  alleged  newly  dis- 
covered testimony.  It  was  not  shown  that 
appellant's  attorneys,  or  some  other  agent 
connected  with  the  litigation,  did  not  know 
at  the  time  of  the  trial  the  very  fact  which 
It  is  claimed  could  be  shown  by  the  new  wit- 
nesses. It  was  so  stated  in  the  motion  for 
new  trial,  but  the  motion  was  not  sworn  to 
by  any  one. 

[4]  Besides,  it  was  not  sliown  that  the 
affidavits  attached  to  the  motion  for  new 
trial  were  called  to  the  attention  of  the  trial 
court.   ColvUJe  v.  Colville,  118  S.  W.  870. 

The  court's  charge,  in  connection  with  oth- 
ers given  at  appellant's  request,  presented 
the  law  of  the  case  to  the  Jury  as  favorably 
as  appellant  was  entitled  to  have  it  pre- 
sented. 

The  verdict  of  the  Jury  involves  findings  in 
favor  of  the  plaintiff  on  all  of  the  material 
issues  submitted  by  the  cliarge,  and  we  there- 


fore find  in  favor  of  the  plaintiff  on  all  of 
those  Issues. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed. 

Affirmed. 


WBATHERFORD,  M.  W.  &  N.  W.  RY.  OO. 

V.  CRUTCHEU  et  al. 

(Court  of  Oivil  Appeals  of  Texas.    Austin. 

Nov.  15,  1911.) 

1.  Master  and  Servant  ({  332*) — Injury  to 
Third  Persons— Jurt  Question— Scope  ov 
Authority. 

Evidence,  in  an  action  against  a  railroad 
company  for  injuries  from  fright  caused  by  the 
act  of  defendant's  conductor  in  i>ulling  down 
a  trolley  wire  passing  over  the  railroad  tracks 
and  causing  it  to  be  thrown  against  plaintiff's 
buggy,  held  to  make  it  a  jury  question  whether 
the  pulling  down  of  the  trolley  wire  was  in  the 
scope  of  the  conductor's  authority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  332.*] 

2.  Master  and  Servant  (g  302*)- Scope  op 
Authority  —  "Authority"  —  "Instruc- 
tions." 

The  word  "authority,"  as  used  in  the  rule 
that  a  master  is  only  responsible  for  the  acts 
of  a  servant  within  the  scope  of  his  authority, 
is  not  synonymous  with  "instructions,"  but 
often  has  a  broader  meaning. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1217 ;    Dec.  Dig.  §  302.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  646-648;   vol.  4,  pp.  3663,  3664.J 

3.  Master  and  Servant  ({  302*)— >Scofe  of 
Authority. 

As  a  rule,  a  master  is  responsible  for  a 
servant's  wrongful  act  if  the  servant  had  au- 
thority to  do  the  business  in  which  he  was  en- 
gaged when  the  act  was  committed,  and  it  was 
done  in  the  course  of  his  employment,  though 
the  servant  abused  his  authority,  or  was  reck- 
less, or  inflicted  unnecessary  injury  in  perform- 
ing his  master's  orders. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1217 ;   Dec.  Dig.  i  302.*] 

4.  Dauaoes  (5  20*)— Remote  Damages— Per- 
sonal Injuries— Injuries  from  Flight. 

As  a  rule  damages  may  be  recovered  for 
physical  injuries  resulting  from  fright  caused  by 
a  wrongful  act  if  the  fright  is  the  natural  and 
direct  result  of  the  wrongful  act,  though  the 
wrongdoer  did  not  anticipate  the  resulting  in- 
juries, so  that  plaintiff,  who  was  severely 
frightened  while  driving  near  defendant's  rail- 
road track  by  its  employ^  pulling  down  a  trol- 
ley wire  passing  over  the  train  by  means  of 
fastening  a  chain  to  it  and  causing  it  to  fall 
against  plaintiff's  buggy  emitting  sparks  and 
frightening  ber  horse,  etc.,  could,  as  against  an 
objection  of  remoteness,  recover  damages  for 
the  nervous  shock  and  paralysis  resulting  from 
her  intense  fright,  especially  as  it  appeareil 
that  before  defendant's  conductor  pulled  down 
the  wire  plaintiff  screamed  and  requested  him 
not  to  pull  it  down,  thereby  notifying  him  that 
she  was  then  frightened  and  apprehended  inju- 
ry from  the  wire  being  pulled  down. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dng.  §§  55-^7;    Dec.  Dig.  §  20.*1 

5.  Limitation  of  Actions  (§  13*) — Estoppel 
TO  Assert. 

In  the  original  petition,  in  a  personal  in- 
jury action,  filed  within  two  years  before  the 
cause  of  action  accrued,  defendant  was  desig- 
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na^ed  aa  the  "M.,  etc.,  Railroad  Company,"  and 
citation  was  issued  running  to  that  company 
and  served  upon  defendant,  the  "W.  M.,  etc., 
Railroad  Oompany,"  and  defendant  appeared 
and  moved  to  quash  the  (Station  because  it  did 
not  command  the  sheriff  to  summon  it  by  its 
proper  corporate  name,  but  designated  itself  in 
its  motion  as  the  defendant  in  the  action,  and 
the  motion  was  sustained,  and  plaintiff  filed  an 
amended  petition  more  than  two  jrears  after 
the  cause  of  action  accrued,  designating  the  de- 
fendant as  the  "W.  &  M.,  etc..  Railroad  Gom- 
pttny."  Seld  that,  since  defendant  admitted 
in  its  motion  to  quash  citation  that  it  was  the 
defendant  sued,  ft  was  thereby  estopped  from 
afterwards  claiming  that  it  waa  not  sued  until 
the  amended  petition  was  filed. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Gent  Dig.  M  56-68;  Dec.  Dig.  S 
13.*] 

6.  Mastkb  and   Servant  ({  32d*)— Injubies 

TO    ThIBD    PEBSONS— SUFFICItNCT   OF    PETI- 
TION. 

The  petition,  in  an  action  against  a  rail- 
road company  for  injuries  from  fright  caused 
by  the  act  of  the  "employes  in  charge  of  the 
train"  in  throwing  a  chain  ovei  a  trolley  wire 
passing  over  the  train  and  pulling  the  wire 
down  Dy  moving^  the  train  and  throwing  tne 
wire  against  plaintiff's  buggy,  frightening  her, 
was  fatally  defective  in  not  alleging  that  the 
pullang  down  of  the  troUey  wire  was  within 
the  scope  of  the  train  emplo^^'  employment,  or 
alleging  facts  showing  that  it  was  necessary  in 
the  scope  of  their  employment,  as  that  the  wire 
was  an  obstruction  to  the  ojieration  of  the 
train. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1269 ;   Dec.  Dig.  $  329.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;    W.  J.  Oxford,  Judge. 

Actioii  by  Mrs.  Mattie  Crutcher  and  an- 
other against  the  Weatherford,  Mineral  Wells 
&  Northwestern  Railway  Company.  From  a' 
judgment  for  plaintiffs,  defendant  appeaUu 
Reversed  and  remanded. 

H.  C.  Shropshire,  for  appellant  Capps, 
Cantey,  Hanger  &  Short  and  Albert  Steven- 
son, for  appellees. 

KET,  C.  J.  Tbis  is  a  personal  Injury  suit 
brougtit  by  Mrs.  Mattie  Crutcher  and  her 
busband  against  appellant  for  injuries  sus- 
tained by  Mrs.  Crutcber,  wbicb  resulted  in 
a  verdict  and  judgment  for  the  plaintiffs 
for  $1,500,  and  tbe  defendant  bas  appealed. 

Tbe  first  assignment  U  addressed  to  the 
action  of  tbe  court  in  refusing  a  requested 
instruction  directing  tbe  jury  to  return  a 
verdict  for  the  defendant  Under  that  as- 
signment appellant  urges  two  propositions, 
vrblcb  are:  First  that  the  act  of  appellant's 
servants  in  pulling  down  tbe  trolley  wire 
was  not  within  tite  scope  of  the  authority  of 
said  servants,  and  therefore  appellant  is  not 
responsible  for  tbe  act  of  its  servants  in  that 
regard;  and,  second,  tbat  tbe  damages  claim- 
ed by  appellees  are  too  remote  and  specu- 
lative, and  appellant  or  its  servants  were 
not  required  to  foresee  or  anticipate  tbe  in- 
juries wbicb  It  is  alleged  Mrs.  Crutcber  sus- 
tained. The  trial  court  submitted  both  of 
those  questions  to  the  jury,  and  required  a 


finding  in  appellees'  favor  tbereon  in  order 
for  her  to  recover.  Tbe  testimony  relating 
to  these  two  questions  Is  set  out  as  follows 
in  appellant's  brief: 

"Mrs.  Mattie  Crutcber,  tor  plaintiffs,  tes- 
tified: At  the  time  of  tbe  injuries  allied 
I  was  residing  In  Mineral  Wells,  Tex.,  and 
was  there  engaged  In  tbe  real  estate  business 
as  an  agent  and  was  driving  out  witb  a 
gentleman  to  show  him  a  piece  of  property 
in  Mineral  Wells,  goiug  west  on  Hubbard 
street  When  we  bad  gotten  within  25  feet 
of  tbe  railroad  crossing  on  tbat  street,  there 
was  a  freight  train  standing  at  the  crossing, 
and  some  one  on  the  train  was  throwing 
something  up  over  a  trolley  car  wire,  wbicb 
also  extends  along  that  street  east  and  west 
The  man  attempting  to  do  so  was  standing 
upon  a  box  car  which  was  about  tbe  center 
of  tbe  string  of  cars  in  the  train.  After  he 
threw  this  something  over  tbe  trolley,  tbe 
man  then  signaled  the  engineer  to  pull  out, 
and  I  then  realized  what  they  were  attempt- 
ing to  do,  but  did  not  previously  know,  and 
had  no  notice  of  their  Intentions.  Tbe  train, 
having  started,  pulled  at  tbe  wire  until  It 
broke  and  went  like  a  cannon  and  came  to- 
wards me  with  a  lightning  flash,  and  tbe 
first  I  knew  I  was  out  of  the  buggy,  but  do 
not  know  how  I  got  out  &s  ^  then  began  to 
tremble  and  shake  and  could  not  control  my 
self.  Mr.  Slzer,  a  man  in  tbe  buggy  witb 
me,  also  had  got  out  The  trolley  wire  had 
been  placed  there  by  tbe  street  car  people 
and  was  being  operated  at  tbe  time  in  ques- 
tion, and  the  man  on  tbe  car  was  In  tbe  act 
of  throwing  tbe  chain  or  rope  over  tbe  wire 
just  as  I  drove  up  there.  Intending  to  pass 
tbe  crossing  and  continue  along  tbe  street 
I  know  I  hollowed  and  screamed  at  him  to 
let  me  go  by,  but  be  did  not  pay  any  atten- 
tion to  me.  I  did  not  realize  what  be  was 
going  to  do.  I  saw  that  they  were  going  to 
break  the  wire,  and  that  if  it  bit  me  it  would 
kill  me,  and  I  screamed  at  blm  to  stop ;  but 
they  went  on  pulling  tbe  wire  down.  When 
the  wire  broke,  it  fell  or  flew  back  toward 
me,  and  tbe  whole  street  was  In  a  blaze  of 
fire,  and  when  I)  saw  it  coming  towards  me 
I  got  dazed,  and  I  did  not  know  anything  un- 
til I  got  out  of  the  buggy  on  tbe  ground.  I 
do  not  know, how  near  tbe  broken  wire  came 
to  me ;  it  was  on  tbe  ground  when  I  saw  it 
At  tbe  time  I  was  within  25  feet  of  the  rail- 
way track,  and  between  the  first  guy  wire 
and  the  track  of  the  railway  which  runs 
north  and  south  across  Hubbard  street, 
which  la  east  and  west  Hubbard  street  Is 
one  of  tbe  malii  streets  of  Mineral  Wells. 
When  I  saw  that  they  were  breaking  the 
trolley  wire,  I  then  realized  that  there  was 
danger.  If  they  broke  it  I  then  bad  no  op- 
portunity to  get  away.  I  know  that  at  the 
time  I  screamed  and  hollowed  I  was  not 
more  than  20  or  25  feet  from  the  men  who 
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were  thsowliig  the  chain  over  the  wire. 
When  I  stopped  there  I  had  no  idea  they 
were  going  to  break  the  wire,  and  did  not 
know  what  they  were  doing  and  had  no 
warning  from  the  men  on  the  train  nor  from 
any  one  else.  Even  after  they  started  the 
train,  I  had  no  opportunity  to  get  away  with 
my  horse  and  buggy,  farther  than  to  get 
over  to  the  sidewalk  on  the  street  where  I 
was.  The  gentleman  in  the  boggy  had  the 
chance  to  get  the  buggy  from  the  middle  of 
the  street.  I  do  not  remember  at  all  about 
getting  ont  of  the  buggy,  or  whether  or  not 
some  one  palled  me  ont;  but  It  relaxed  me 
when  I  got  on  my  feet  Just  then  they  all 
got  to  work  and  got  the  wheels  of  my  buggy 
and  turned  the  buggy  around.  I  think  Mr. 
Slzer  had  hold  of  the  horse,  and  when  we 
stopped  we  were  in  front  of  the  Imperial 
Hotel.  After  this  I  drove  back  to  my  rooms, 
to  the  house  where  1  lived,  and  sent  the 
horse  end  bnggy  back  to  the  stable.  Mr. 
Slzer  and  myself  bad  started,  from  the  Beel- 
er  House  after  supper  on  the ,  day  of  the 
accident  and  drove  first  to  the  post  office. 
Returning  towards  Hubbard  street,  we  then 
drove  In  the  direction  of  the  railroad  cross- 
ing, a  distance  of  a  block  and  a  half  or  two 
blocks  from  the  Turner  drug  store  comer. 
When  I  first  discovered  what  the  trainmen 
were  going  to  do,  I  was  between  the  first 
guy  wire  and  the  Cogsdell  gate  east  of  the 
raUroad  track  and  was  driving  in  a  slow 
gait  or  In  a  walk.  I  was  doing  the  driving ; 
Mr.  Slzer  being  on  the  south  side  of  the  bug- 
gy as  we  went  west  The  horse  was  gentle 
and  wonld  not  scare  at  a  train,  and  we  drove 
op  to  within  20  or  26  feet  of  the  train  and 
was  that  closie  to  It  before  I  saw  the  train. 
We  stopped  Immediately,  as  the  train  was  at 
the  time  standing  across  the  street  crossing; 
the  horse's  head  being  not  exceeding  25  feet 
from  the  crossing.  The  train  was  stopping  as 
I  drove  up,  or  was  stopping  about  the  time 
I  did.  I  did  not  turn  around  the  street 
around  the  Oxford  Hotel,  either  to  the  south 
or  the  north.  I  did  not  see  the  train  as  I 
tnmed  Into  the  comer  at  the  Turner  drag 
store^  and  not  until  I  was*  a  considerable  dis- 
tance down  the  street  I  was  not  paying 
any  particular  attention  to  the  train  at  any 
time,  and  did  not  see  It  until  I  was  within 
25  feet  of  It  I  think  it  was  too  dark  to 
have  seen  It  much  sooner  than  I  did.  I  don't 
know  how  far  I  might  have  seen  the  train. 
The  fact  is  I  did  not  see  it  until  I  finally 
stopped  the  baggy  as  it  was  across  the  track. 
I  could  not  have  seen  or  distlngulslied  a  man 
any  further  than  that  At  the  time  I  stop- 
ped my  horse,  I  saw  only  two  men,  one  of 
whom  was  on  a  box  car  of -the  train  and  the 
other  on  the  engine,  and  the  train  was  made 
up  of  one  box  car  and  two  flat  cars ;  one  of 
the  flat  cars  being  next  to  the  engine.  The 
trolley  wire  mns  east  and  west  in  the  mid- 
dle of  Hnbbard  street,  and  the  box  car  men- 
tioned was  right  under  the  trolley.    To  the 


north  of  the  box  car  there  were  the  flat  cars 
and  engine;  the  engine  fronting  north.  I 
saw  no  men  there  at  all  except  the  two  on 
the  train,  and  do  not  remember  to  have  seen 
any  at  all  on  the  ground.  Only  one  man 
got  off  the  car  at  the  time,  and  he  was  the 
one  that  got  the  rope  or  chain  that  he  threw 
over  the  trolley  wire.  I  do  not  know  where 
he  got  it,  as  he  was  In  the  act  of  throwing 
it  over  the  wire  when  I  stopped  ,my  buggy. 
As  he  did  so,  he  was  standing  on  top  of  the 
box  car  and  almost  Immediately  pulled  the 
wire  down  after  he  had  fastened  the  chain 
to  something  on  one  of  the  cars.  This  whole 
proceeding  was  not  more  than  seven  or  eight 
minutes  altogether,  or  might  have  been  just 
a  few  minutes.  The  man  who  tied  the  chain 
over  the  wire  was  between  me  and  the  train 
when  he  gave  the  engineer  the  signal  to 
start  and  was  directly  in  front  of  me  at  the 
time.  He  said  nothing  either  to  me  or  to 
the  man  In  the  buggy  with  me,  and  we  did 
nothing  more  than  turn  the  horse  from  near 
the  middle  of  the  street  over  to  the  side- 
walk. This  was  done  by  Mr.  Slzer,  the  man 
In  the  buggy  with  me.  There  was  no  time 
to  turn  the  horse  and  buggy  and  go  back  the 
other  way  before  the  wire  broke,  and  It 
would  have  been  dangerous  to  have  done  so 
after  the  breaking  and  falling  of  the  wire. 
The  wire  broke  about  halfway  from  where 
we  were  standing  In  the  buggy  to  the  rail- 
road track,  and  Just  after  the  break  Mr. 
Slzer  got  out  of  the  buggy  to  the  ground. 
I  did  not  know  which  way  to  go,  end  did  not 
get  out  until  after  the  wire  was  held  down 
on  the  ground  with  something.  There  was  at 
no  time  during  all  this  proceeding  that  any 
one  of  the  men  at  the  train  came  to  me  and 
told  me  what  they  were  preparing  to  do,  and 
did  not  tell  us  to  turn  and  go  back,  nor  take 
my  horse  and  lead  It  over  to  the  sidewalk, 
and  there  was  nothing  said  at  any  time 
about  the  horse  being  scary  or  not  At  this  ' 
time  the  broken  wire  was  right  at  the  wheels 
of  the  buggy  on  the  ground. 

"Ed  Burdg,  witness  for  appellant  testl- 
fled:  In  1907  I  was  working  for  the  defend- 
ant company  as  cond^ictor  in  charge  of  a  con- 
struction train,  laying  steel  on  Its  extension 
north  from  Mineral  Wells.  I  am  not  now 
employed.  At  the  time  of  the  accident  in 
question  I  was  coming  into  Mineral  Wells 
from  the  work  some  miles  north  of  the  town, 
and  at  about  dusk  reached  the  street  cross- 
ing on  Hubbard  street  with  my  train,  which 
consisted  of  the  caboose,  water  car,  and  four 
or  five  flat  cars.  As  we  approached  the 
crossing  I  was  standing  on  top  of  the  ca- 
boose in  company  with  Irby  Russell,  a  brake- 
man  on  the  train.  The  train  was  backing 
into  town  and  across  Hubbard  street  cross- 
ing; the  engine  being  to  the  north  and  the 
caboose  to  the  south  as  we  came  Into  town. 
We  had  gone  north  out  of  Mineral  Wells  the 
night  before  this  as  was  our  custom,  and 
during  the  day  of  the  accident  the  street  car 
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company  had  strtinK  up  and  put  up  a  trolley 
wire,  running  east  and  west  across  tbe  rail- 
way track  and  along  Hubbard  street.  On 
our  return  to  Mineral  Wells,  at  the  time 
stated  and  while  standing  upon  tbe  caboose 
with  Russell,  and  not  knowing  tbe  presence 
ol  the  wire,  Russell  and  myself  were  both 
knocked  down  by  coming  In  contact  with 
it  as  tbe  caboose  reached  the  center  of  tbe 
street  After  we  managed  to  get  up,  I  said 
to  Russell  that  I  was  going  to  pull  the  trolley 
wire  down.  After  getting  down  from  the 
car,  I  went  first  to  the  west  side  of  the  street 
to  see  If  there  was  any  one  coming  that 
way,  along  tbe  street,  to  tell  them  I  was 
going  to  pull  down  the  wire.  There  was  no 
one  on  the  street  on  the  west  side,  and  I 
then  went  to  look  op  the  street  on  the  east 
side  of  the  track,  and  some  distance  up  the 
street  I  saw  a  lady  and  gentleman  driving 
In  tbe  direction  of  the  crossing  In  a  buggy. 
I  Immediately  ran  up  the  street  and  told 
them  I  was  going  to  pull  tbe  wire  down,  and 
asked  him  If  their  horse  would  scare.  The 
lady  in  tbe  buggy  said  tbe  horse  was  all 
right.  I  told  them  that  If  tbe  horse  was 
scary  they  had  better  turn  around  tbe  block, 
that  I  was  going  to  pull  down  the  trolley 
wire,  and  I  then  took  the  horse  and  led 
him  over  against  the  sidewalk  on  the  north 
side  of  the  street.  They  were  then  170  feet 
from  tbe  railroad  track  and  crossing.  I  then 
went  Immediately  back  to  the  train  and  got 
a  chain  and  threw  It  over  tbe  wire;  tbe 
whole  matter  so  far  having  occurred  within 
four  or  five  minutes.  The  street  at  the  time 
was  blocked  by  the  train  at  tbe  crossing,  but 
east  of  tbe  track  it  was  open  and  free  of 
vehicles,  other  than  that  of  plalntlfF.  As 
soon  as  I  returned  to  the  train  I  got  a  chain 
and  threw  it  over  the  wire,  attaching  it  to 
tbe  trucks  of  the  caboose,  and  then  giving 
the  engineer  a  signal  to  move  the  train.  At 
this  instance  I  bad  got  on  and  was  standiug 
on  the  water  car,  and  directed  the  engineer 
to  start  the  train  in  a  north  direction.  The 
train  did  not  move  more  than  five  or  six 
feet  when  the  wire  broke;  the  wire  being 
pulled  five  ,or  six  feet  to  the  north  before  it 
broke.  West  of  the  track  there  was  a  dis- 
tance of  gome  four  or  five  feet  to  tbe  first 
guy  wire.  Tbe  distance  east  of  the  track 
to  the  guy  wire,  where  tbe  trolley  wire  broke, 
was  some  50  or  63  feet ;  the  break  occurring 
4  or  5  feet  east  of  the  guy  wire  at  that  point. 
From  tbat  point  east  along  the  street  there 
Is  a  distance  of  54  or  55  feet  to  the  other 
guy  wire,  and  tbe  distance  east  along  the 
street  from  that  point  to  where  the  plain- 
tiffs buggy  was  standing  was  117  or  118  feet 
Why  did  1  pull  that  wire  down?  Because  it 
liked  to  have  killed  me;  tbat  was  tbe  only 
reason.  It  made  me  good  and  mad,  and  that 
was  exactly  the  reason  I  pulled  it  down.  As 
conductor  of  this  train  laying  steel  on  this 
extension,  it  was  none  of  my  duty  and  no 
part  of  my  duty  to  pull  down  this  wire.    My 


duties  were  simply  to  run  and  operate  the 
train  for  tbe  purpose  of  laying  the  track.  I 
was  not  authorized  in  any  shape  or  form  to 
pull  down  the  wire  in  question,  and  it  was 
no  part  of  my  duty  in  the  operation  of  the 
train  to  pull  it  down.  The  wire  as  it  was 
situated  did  not  interfere  with  the  operation 
of  tbe  train,  and  would  have  been  no  obstruc- 
tion to  me  personally,  If  I  had  known  it  was 
there.  At  tbe  time  I  was  on  top  of  the  car.". 
On  cross-examination  tbe  same  witness  testi- 
fied: "I  have  not  been  in  the  employm«it  of 
the  defendant  company  since  four  or  five 
weeks  after  the  accident  in  question.  They 
fired  me,  but  I  do  not  know  tbe  exact  reason 
of  my  discharge.  I  am  not  working  at  this 
time.  My  only  purpose  of  taking  hold  of  tbe 
plaintiff's  horse,  and  in  leading  him  from  the 
middle  of  tbe  street,  was  a  matter  of  safety 
to  get  it  from  tbe  middle  of  the  street  I 
did  not  know  where  the  wire  might  break, 
and  they  were  at  the  time  in  tbe  middle 
of  tbe  street  and  under  the  trolley  wire.  I 
did  not  know  the  wire  was  across  the  track, 
and  did  not  know  It  was  charged  with  elec- 
tricity, and  made  no  inquiries  of  any  one  as 
to  whether  it  was  or  not  I  Just  got  piad  and 
tore  it  do^vn.  This  particular  wire  was  no 
obstruction  of  the  movements  of  the  train. 
It  would  be.  a  duty  of  a  conductor  to  remove 
anything  that  would  affect  the  operation  of 
bis  train  or  stop  its  movements;  that  Is,  an 
obstruction  on  tbe  track,  If  there  merely  for 
the  purpose  of  an  obstruction.  August  Wick- 
land  was  the  engineer  on  the  train  at  the 
time  In  question.  The  brakeman,  Irby  Rus- 
sell, who  was  on  the  caboose  with  me  at  the 
time,  has  since  died.  I  do  not  know  where 
the  engineer  Wickland  is." 

P.  E.  Bock,  witness  for  defendant  testi- 
ed:  "I  am  vice  president  and  superintendent 
of  the  defendant  company.  I  know  of  tbe 
accident  alleged,  and  also  know  the  plaintiff 
Mrs.  Crutcber.  I  have  been  connected  wltb 
tbe  railroad  for  a  number  of  years,  and  at 
tbe  time  of  tbe  accident  vras  at  the  place  of 
it,  and  saw  some  of  tbe  matter  talked  about. 
As  soon  as  I  heard  of  tbe  trouble,  I  went 
down  the  street  to  the  railroad  crossing,  and 
east  of  tbe  crossing  I  saw  Mrs.  Crutcber, 
and  tbe  man  in  the  buggy  with  her,  wbom  I 
did  not  know.  When  I  first  saw  Mrs.  Crutcb- 
er at  tbat  time  she  was  on  the  sidewalk  Just 
north  of  a  buggy  that  was  standing  In  tbe 
street  and  In  front  of  the  Blackburn  House ; 
the  horse  facing  west  This  point  was  171 
feet  from  tbe  railroad  track.  To  the  first 
guy  wire  it  Is  54  feet  Taking  tbe  end  of 
the  broken  wire  and  carrying  it  east  as  far 
as  it  would  go  on  account  of  the  first  guy 
wire,  the  distance  would  be  61  feet  or  HVi 
feet  east  of  tbe  railroad  track,  and  the  dis- 
tance then  on  up  the  street  from  the  point 
where  the  broken  wire  could  be  pulled,  to 
the  plaintiff's  horse,  would  be  66  feet  I 
know  Ed  Burdg,  the  conductor  of  the  trala 
in  question.    Bis  duties  were  simply  to  rua 
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the  train  which  was  used  for  the  purpose 
of  extending  the  track  north  through  the 
Keechl  country.  It  was  no  part  of  his  duties 
to  break  the  wire  in  question,  and  he  was 
not  authorized  by  me  to  do  bo.  The  wire 
did  not  in  any  way  interfere  with  the  opera- 
tion of  the  train  at  that  point.  It  was  the 
bnslness  and  duty  of  Mr.  Burdg  to  handle  the 
cars  and  train  only  as  he  was  _  Instructed 
to  do,  and  he  had  no  other  duties'  As  chief 
officer  of  the  road  I  had  charge  of  all  the 
men  and  gave  instructions  in  the  work  of 
the  train  and  of  the  train  crew.  Burdg  had 
no  instructions  from  me  to  pull  down  the 
wire,  and  I  had  charge  of  him,  and  It  was 
no  part  of  his  duty  to  do  so.  The  wire  as 
it  was  located  and  situated  in  no  way  Inter- 
fered with  the  operation  of  the  train."  On 
cross-examination  the  same  witness  testified: 
"It  is  the  duty  of  a  conductor  in  charge  of 
a  train  to  remove  any  obstruction  on  the 
track  that  Interferes  with  the  running  of  his 
train,  or  that  would  endanger  the  safety  of 
the  men  on  the  train.  If  there  was  a  car  on 
the  traclE  that  interfered  with  the  movement 
of  the  train,  it  would  be  the  duty  of  the 
conductor  to  remove  it  for  the  performance 
of  bis  work.  If  a  rope  was  stretched  across 
the  track,  maliciously,  it  would  be  the  duty 
of  the  conductor  to  remove  it  for  the  move- 
ment of  his  train,  and  It  was  their  duty  to 
look  out  in  such  things  as  these,  for  the  safe- 
ty of  the  people  on  the  train.  It  would  be 
the  duty  of  the  conductor  to  remove  a  rock 
that  obstructed  the  passage  of  bis  train,  or 
that  endangered  the  lives  or  safety  of  the 
people  on  the  train.  This  trolley  wire  at  the 
time  and  point  in  question  was  no  obstruc- 
tion to  the  movement  of  the  train  at  that 
time.  Men  in  charge  of  these  trains,  as  well 
as  of  others,  stand  up  or  sit  on  top  of  the 
cars.  There  are  no  rules  governing  their 
conduct  in  that  respect  They  are  at  times 
compiled  to  be  up.  Q.  Suppose  he  comes 
alone  with  a  train  and  finds  a  tree  that  has 
blown  down  and  the  limbs  of  the  tree  are 
over  the  track.  Is  it  not  the  duty  bf  the 
conductor  to  r«nove  that  obstruction  and 
those  limbta?  A.  Yes,  sir;  if  he  kpew  that  it 
was,  or  tliat  It  endangered  the  safety  of  the 
train  and  the  men,  it  would  be  his  duty  to 
remove  it.  Q.  If  be  saw  any  obstruction  that 
interfered  with  the  running  of  the  train,  is  it 
not  his  duty  to  remove  it?  A.  Practically 
80,  yes,  sir,  to  run  the  train  safely.  Q.  When 
yon  say  that  you  mean  for  the  safety  of  the 
employes  or  passengers  on  the  train?  A. 
Practically  so;  yes,  sir.  Q.  One  of  the  dan- 
gers to  an  employ^  on  a  train  from  any  ob- 
struction across  the  track  would  be  to  knock 
an  employe  oft  of  the  top  of  a  box  car?  A. 
Tes,  sir.  Having  authority  to  do  so,  I  fired 
Bnrdg  for  the  work  he  did  in  the  pulling  down 
of  this  wire.  A  man  on  a  train  of  this  kind  is 
liable  to  be  standing  at  any  time  on  the  top 
of  a  car,  and  such  obstructions  as  have  been 
mmtioned  would  not  in  any  way  hinder  the 


movements  of  the  train,  but  might  be  to  the 
men  on  the  train.  There  was  no  authority  of 
Mr.  Burdg  in  this  instance,  and  no  instruc- 
tions to  him  to  break  the  wire  in  question. 
The  wire  had  nothing  to  do  with  the  move- 
ments of  the  train  that  Mr.  Burdg  was  then 
running." 

The  witness  W.  Sizer,  for  plaintiff,  testi- 
ed:  "I  was  in  a  buggy  with  Mrs.  Crutcher 
at  the  time  of  the  accident  complained  about. 
As  a  real  estate  agent,  she  was  taking  me 
west  on  Hubbard  street  to  show  me  some 
city  lots,  and  we  got  witliln  30  or  40  feet 
of  the  railroad  which  crosses  Hubbard  street, 
when  we  were  stopped  by  two  box  cars  which 
were  then  standing  across  the  street  on  the 
track  of  the  railroad.  Mrs.  Crutcher  seemed 
to  be  a  little  excited  and  wanted  to  know 
what  they  were  doing  there.  In  a  moment 
she  gave  some  exclamation  about  a  trolley 
wire,  and  in  a  moment  after  I  saw  that  some- 
thing was  attached  to  the  trolley  wire,  and 
we  were  right  in  the  street  under  the  wire, 
and  that  the  wire  was  going  to  be  pulled  to- 
wards the  buggy.  I  was  pretty  badly  scared 
and  kept  under  cover  as  much  as  possible  un- 
der the  buggy  top.  The  horse  plunged  and 
got  his  feet  on  the  sidewalk.  I  got  loose 
about  that  time  and  saw  a  man  holding  the 
horse's  head,  and  there  were  probably  two 
men  walking  between  the  buggy  and  the 
road.  I  was  pretty  badly  agitated,  and  was 
afraid  to  get  out  of  the  Iraggy  on  account  of 
the  wire  and  was  afraid  to  stay  in  on  ac- 
count of  the  horse.  No  one  came  to  the  bug- 
gy to  notify  us  they  were  going  to  pull  the 
wire  down.  I  know  Conductor  Burdg  did 
ifot  come  there.  I  could  not  say  that  the 
wire  fell  close  to  where  we  were,  nor  how 
far  away  it  fell.  After  the  wire  broke  it 
made  a  considerable  noise,  and  I  think  I 
dodged  and  tried  to  get  out  of  the  way  or 
under  the  top  of  the  buggy,  and  saw  the 
wire  flashing  fire  on  the,  ground  in  two  or 
three  places  along  on  the  wire,  probably  a 
little  in  front  and  to  the  side  of  us,  and  it 
made  a  considerable  noise  when  it  struck  the 
ground — a  flash  and  report.  I  remember  I 
was  trying  to  protect  myself  and  the  lady 
as  much  as  possible.  I  did  get  out  of  the 
buggy  at  some  time,  but  do  not  think  Mrs. 
Crutcher  got  out  at  all,  and  I  did  not  get  out 
until  I  saw  some  one  passing  between  me 
and  the  wire  along  the  street  I  am  not 
sure,  and  it  may  be  that  I  saw  Mrs.  Crutch- 
er on  the  ground  at  some  time.  We  after- 
wards got  back  into  the  buggy  and  drove 
back  to  the  hotel.  At  the  time  of  this  oc- 
currence we  were  somewhere  between  45  and 
50  feet  from  the  railroad,  probably  30  feet." 

Mrs.  Mattie  Crutcher,  recalled  for  herself, 
testified:  "Conductor  Burdg  did  not  come  to 
tlic  buggy  and  say  to  Mr.  Sizer  or  myself 
they  were  going  to  pull  the  wire  down;  nor 
did  he  nor  any  one  else,  before  the  wire 
fell,  take  hold  of  the  horse  and  lead  him 
upon  the  sidewalk,  nor  did  he  speak  to  us. 
nor  was  be  any  nearer  to  ua  than  the  train." 
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[1]  After  careful  consideration  we  bare 
reacbed  the  coDdoBion  tbat  the  peremptory 
instruction  requested  by  appellant  was  prop- 
erly refused,  and  tbat  the  evidence  Jnstifled 
tbe  conit  in  sabmltting  tbe  case  to  tbe 
Jury  in  tbe  manner  In  wbicb  it  was  submit- 
ted. 

[21  It  is  often  said  tbat  the  master  is  not 
responsible  for  tbe  act  of  bis  servant  or 
agent,  unless  tbe  latter  is  acting  within  tlie 
scope  of  bis  authority.  But  tbe  word  "au- 
thority," when  used  In  tbat  connection,  is  not 
synonymous  with  "instructions,"  and  very 
often  has  a  much  broader  import.  When  a 
conductor  is  placed  in  charge  of  a  railroad 
train,  be  has  implied  authority  to  do  many 
things  which  his  master  may  not  desire  to 
have  done,  and,  although  the  master  may 
specifically  Instruct  him  not  to  do  a  parties 
ular  thing  which  comes  within  the  scope  of 
bis  general  authority,  yet  if  be  disregards 
such  Instructions  and  does  the  prohibited 
thing,  and  a  third  person  is  injured  as  a  re- 
sult of  such  act,  the  railroad  company  will 
be  responsible  to  such  third  i)erson.  In  some 
Instances  such  responsibility  might  not  exist 
if  it  is  made  to  appear  that  the  plaintiff  was 
aware  of  tbe  fact  tbat  tbe  master  had  in- 
structed tbe  servant  not  to  do  the  act  com- 
plained of;  but,  if  such  exception  exists,  this 
case  does  not  come  within  It. 

According  to  the  testimony  of  Mr.  Bock, 
who  was  appellant's  vice  president  and  su- 
perintendent, the  conductor  of  the  train,  Mr. 
Burdg,  who  caused  the  trolley  wire  to  be 
pulled  down,  bad  implied  authority  to  re- 
move any  obstruction  tbat  would  endanger 
the  safety  of  passengers  or  employes  on  ap- 
pellant's trains;  and  tbe  testimony  tends  to 
show  that  tbe  wire  In  question  did  Jeopar- 
dize tbe  safety  of  appellant's  employ^  It 
Is  true  that,  in  order  for  it  to  have  tbat 
effect,  such  employes  would  have  to  be  stand- 
ing upon  the  top  of  tbe  cars  when  they 
passed  under  the  trolley  wire;  but  Mr.  Bocli 
testified  that  such  employes  do  sometimes 
stand  up  or  sit  on  tbe  top  of  tbe  cars,  tliat 
there  were  no  rules  governing  their  conduct 
in  this  respect,  and  tbat  at  times  they  were 
compelled  to  do  so.  True  it  is,  the  conductor 
testified  that  the  wire  In  question  was  no 
obstruction  to  the  operation  of  that  train, 
and  that  It  was  not  bis  duty  to  pull  it  down, 
and  tbat  be  did  so  because  while  standing 
on  top  of  a  car  the  wire  had  knocked  him 
down  and  made  him  angry;  but  whether  or 
not  that  was  his  sole  motive,  or  be  did  so 
for  the  additional  reason  that  be  considered 
it  necessary  to  remove  the  wire  to  prevent 
other  employes  of  appellant  from  being 
struck  and  injured,  was  a  question  for  the 
Jury  to  'determine.  Besides,  If  the  wire  was 
so  located  as  to  endanger  the  safety  of  ap- 
pellant's employes  in  operating  trains,  then 
It  was  an  obstruction  which,  according  to  the 
testimony  of  Superintendent  Bock,  the  con- 
ductor bad  authority  from  appellant  to  re- 


move. And  if  be  bad  sadi  avtiiority  and  ex- 
ercised it,  bis  motive  in  doing  so  was  imma- 
terial. In  speaking  of  antbority  in  tliis  con- 
nection we  are  not  to  be  understood  as  hold- 
ing tbat  tbe  testimony  shows  tliat  tbe  con- 
ductor liad  tlie  legal  right,  aa  against  tbe 
owner  of  the  troUey  wire,  to  tear  it  down. 
In  discussing  the  pow«'  or  authority  of  an 
agent  or  servant  we  do  not  deal  with  the 
question  of  abstract  or  absolute  right  as 
against  others  to  do  a  particular  thing,  but 
refer  only  to  tbe  scope  of  employment  and  to 
tbe  extent  tbe  master  Intends  tbat  tbe  agent 
or  servant  may  act  for  and  represent  him. 

[3]  For  a  ludd  and  sattefactorr  dlacuaalon 
of  the  question  now  under  consideration,  see 
Robards  t.  Bannon  Sewer  Pipe  Co.,  130  Ky. 
380,  113  S.  W.  429,  18  Lu  R.  A.  (N.  S.)  923. 
132  Am.  St  Rep.  39^  decided  by  tbe  Court 
of  Appeals  of  Kentucky,  and  we  quote  as 
follows  from  tbe  opinion  in  tbat  case:  "The 
question  of  tbe  liability  of  the  master  for 
tbe  acts  of  bis  servant  depends  altogether 
upon  the  fact  whether  or  not  the  servant  was 
acting  within  the  scope  of  his  employment. 
Tbe  terms  'course  of  employment'  and  'scope 
of  authority'  are  not  susceptible  of  accurate 
definition.  What  acts  are  within  the  scope 
of  tbe  employment  can  be  determined  by  no 
fixed  rule;  tbe  authority  from  the  master 
generally  being  gatheraUe  from  the  sur- 
rounding circumstances.  Tbe  master  is  lia- 
ble only  for  the  authorized  acts  of  the  serv- 
ant, and  the  root  of  his  liability  for  the  serv- 
ant's acts  is  bis  consent,  express  or  implied, 
thereto.  When  tbe  master  is  to  be  consid- 
ered as  having  authorized  the  wrongful  act 
of  the  servant,  so  as  to  make  him  liable  for 
bis  misconduct,  is  tbe  point  of  difficulty. 
Where  authority  is  conferred  to  act  for  an- 
other without  special  limitation,  it  carries 
with  it  by  Implication  authority  to  do  all 
things  necessary  to  its  execution;  and  when 
it  involves  tbe  exercise  of  the  discretion  of 
the  servant,  or  the  use  of  force  towards  or 
against  another,  tbe  use  of  such  discretion 
or  force  is  a  part  of  the  thing  authorized, 
and,  when  exercised,  becomes,  as  to  third 
persons,  the  discretion  and  act  of  tbe  mas- 
ter, and  this  although  tbe  servant  departed 
from  the  private  Instructions  of  tbe  master, 
provided  he  was  engaged  at  the  time  In  do- 
ing bis  master's  business,  and  was  actln:; 
within  tbe  general  scope  of  his  employment 
It  is  not  the  test  of  the  master's  liability 
for  the  wrongful  act  of  the  servant  from 
which  injury  to  a  third  person  has  resulted 
tbat  be  expressly  authorized  the  particular 
act  and  conduct  which  occasioned  it  In 
most  cases  where  the  master  has  been  held 
liable  for  the  negligent  or  tortious  act  of  the 
servant,  the  servant  acted,  not  only  without 
express  authority  to  do  tbe  wrong,  but  in 
violation  of  his  duty  to  the  master.  It  Is  in 
general  sufilclent  to  make  the  master  respon- 
sible that  be  gave  to  tbe  servant  an  authori- 
ty or  made  It  bis  duty  to  act  in  respect  to 
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tbe  boslnesB  In  which  he  was  engaged  when 
the  wrong  was  conunltted,  and  that  the  act 
complained  of  was  done  In  the  course  of  his 
employment  The  master  In  that  case  will 
be  deemed  to  have  consented  to  and  author- 
ized the  act  of  the  servant,  and  he  will  not 
be  excused  from  liability,  although  the  serv- 
ant abnaed  his  authority,  or  was  reckless  in 
tbe  performance  of  his  duty,  or  inflicted  an 
unnecessary  Injury  In  executing  his  master's 
orders.  The  master  who  puts  the  servant 
In  a  place  of  trust  or  responsibility,  or  com- 
mita  to  him  the  management  of  his  business 
or  tbe  care  of  his  property,  Is  Justly  held 
responsible  when  the  servant,  through  lack 
of  Judgment  or  discretion,  or  from  Infirmity 
of  temper,  or  under  the  Influence  of  passion 
aroused  by  the  circumstances  and  the  occa- 
sion, goes  beyond  the  strict  line  of  his  duty 
or  autborlty,  and  inflicts  an  unjustifiable  in- 
jury upon  another.  Rounds  v.  Del.  Lack.  & 
West  K.  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep. 
597.  Furthermore,  tbe  law  under  such  cir- 
cnmstances  will  not  undertake  to  make  any 
nice  distinctions,  fixing  with  precision  the 
line  that  separates  the  act  of  the  servant 
from  the  act  of  the  Individual. '  When  there 
is  doubt  it  will  be  resolved  against  tbe  mas- 
ter, upon  the  ground  that  he  set  in  motion  tbe 
servant  who  committed  the  wrong.  South 
Covington  &  Cln.  Street  Ry.  Co.  v.  Cleveland, 
100  S.  W.  283,  30  Ky.  Law  Hep.  1072,  11 
li.  R.  A.  (N.  S.)  853;  Thompson  on  Neg.  SS 
554.  563;  New  EUersUe  Fishing  Club  v.  Stew- 
art, 123  Ey.  8,  93  S.  W.  598  [29  Ky.  Law 
Rep.  414],  9  L.  R.  A.  (N.  S.)  475." 

[4]  As  to  the  second  point  urged  under  the 
first  assignment,  the  law  is  well  settled  In 
this  state  that  where  physical  injuries  result 
from  fright  caused  by  the  wrongful  act  or 
omission  of  another.  If  such  fright  is  the 
natural  and  direct  result  of  tbe  wrongful 
act,  the  wrongdoer  cannot  defend  upon  tbe 
ground  that  he  was  not  required  to  antici- 
pate the  physical  injuries  caused  by  such 
fright  While  the  injuries  which  the  plain- 
tiff in  this  case  claims  to  have  sustained 
do  not  always  result  from  fright  they  fre- 
quently do;  and  a  wrongdoer  Is  required  to 
anticipate  such  injuries  as  may  naturally 
and  directly  result  from  a  wrongful  act 
St  L.  S.  W.  Ry.  Co.  V.  Alexander,  141  8.  W. 
135,  recently  decided  by  this  court.  But  in 
the  case  at  bar  the  testimony  shows  that 
before  the  conductor  pulled  the  wire  down 
Mrs.  Cmtcher,  the  plaintiff,  screamed  and 
requested  him  not  to  pull  It  down,  which 
was  sufficient  to  put  him  on  notice  of  the 
fact  that  she  was  already  frightened,  and 
apprehended  tliat  death,  or  other  serious 
personal  Injury,  might  result  to  her  if  the 
wire  was  pulled  down.  Notwithstanding  this 
notice,  the  conductor  proceeded  and  caused 
the  live  wire  to  be  pulled  down,  thereby 
increasing  tbe  plalntUTs  fright;  and  he  cer- 
tainly ought  to  have  contemplated  that  such 
would  be  tbe  result  and  that  it  might  cause 


the  plaintifr  to  suffer  serious  bodily  injury. 
Of  course,  he  could  not  foretell  the  exact  na- 
ture and  extent  of  such  physical  injury, 
nor  was  it  necessary  that  be  should  be  able 
to  do  BO  in  order  to  fix  liability  for  Ids 
wrongful  ccmduct 

Tbe  second,  third,  and  fourth  assignments 
present.  In  dUTerent  forms,  the  questions  al- 
ready discussed,  and,  for  the  reasons  stated, 
those  assignments  are  overruled. 

[S]  The  fifth  assignment  complains  of  the 
action  of  the  trial  court  in  overruling  ap- 
pellant's special  exception,  which  asserted 
that  the  plaintiffs'  petition  showed  upon  its 
face  that  the  cause  of  action  was  barred  by 
the  statute  of  limitation,  because  it  accrued 
more  than  two  years  l)efore  the  commence- 
ment of  the  suit  The  original  petition  was 
filed  February  27,  1909,  and  alleged  that  the 
matters  complained  of  occurred  on  tbe  16th 
or  17th  of  September,  1907.  The  defendant 
in  that  petition  was  designated  as  the  "Min- 
eral Wells  &  Northwestern  Railroad  Com- 
pany," and  a  citation  was  Issued  command- 
ing the  sheriff  to  summon  the  Mineral  Wells 
St.  Northwestern  Railroad  Company.  That 
citation  was  served  by  the  sheriff  upon  ap- 
pellant, the  Weatherford,  Mineral  Wells  & 
Northwestern  Railway  Company.  Appellant 
appeared  and  presented  a  written  motion  to 
quash  the  citation,  among  other  reasons  be- 
cause it  (tbe  citation)  did  not  command  tbe 
sheriff  to  summon  appellant  the  Weather- 
ford,  Mineral  Wells  &  Northwestern  Railway 
Company.  In  that  motion  appellant  desig- 
nated itself  as  the  defendant  in  tbe  suit,  and 
by  doing  so  and  filing  its  motion  to  quash 
the  citation,  we  think  it  should  be  held  as 
conceding  tbe  fact  that  the  plaintiffs  were 
suing  it  but  had  incorrectly  stated  its  name; 
and,  having  filed  the  motion  to  quash,  it  was 
required  to  answer  at  the  next  term  of  court, 
or  permit  Judgment  by  default  to  go  against 
It  York  V.  State,  73  Tex.  651,  11  S.  W.  869. 
The  court  sustained  tbe  motion  to  quash  the 
dtatlon,  and  on  January  22,  1910,  the  plain- 
tiff filed  an  amended  original  petition,  giving 
the  name  of  the  defendant  as  tbe  Weather- 
ford,  Mineral  Wells  &  Northwestern  Railway 
Company.  This  was  more  than  two  years 
after  the  cause  of  action  accrued,  and  ap- 
pellant contends  that  this  was  the  com- 
mencement of  the  suit  as  against  it,  and 
therefore  its  special  exception  pleading  limi- 
tation should  have  been  sustained.  We  think 
that  contention  would  be  correct  if  appel- 
lant bad  not  filed  the  motion  to  quash  tbe 
citation,  in  which  motion  it  admitted  that 
it  was  the  defendant  in  the  suit  The  cause 
of  action  was  not  barred  when  the  original 
petition  was  filed,  and,  appellant  having  in 
its  motion  to  quash  the  citation  admitted 
that  it  was  the  defendant  therein  sued,  we 
think  it  is  now  estopped  and  precluded  from 
asserting  that  it  was  not  sued  until  the 
amended  petition,  stating  its  name  correct- 
ly, was  filed. 
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[6]  Tbe  sixth  assignment  complains  of  the 
action  of  tbe  trial  court  In  oTerruling  the 
defendant's  general  demurrer  to  the  plaln- 
tlfFs'  petition,  and  that  conjplaint  rests  upon 
the  proposition  that  the  petition  failed  to 
allege  that  the  act  of  appellant's  servants 
in  pulling  down  and  breaking  tbe  trolley 
Avire  In  question  was  within  the  scope  of 
their  employment,  and  we  sustain  that  as- 
signment That  portion  of  tbe  petition  In- 
tended to  show  appellant's  connection  with 
the  acts  complained  of  reads  as  follows: 
"Plaintiffs  would  represent  that  on  or  about 
September  16  oi  17,  1907,  the  plaintlft,  Mat- 
tie  Crutcher,  who  was  then  Mattie  Anderson, 
and  having  since  intermarried  with  C.  L. 
Crutcher,  was  a  resident  of  Mineral  Wells, 
Tex.,  and  on  or  about  said  date  was  driving 
to  her  home  in  said  city  at  about  dusk  In 
tbe  evening,  and  in  order  to  reach  her  said 
borne  It  was  necessary  for  her  to  cross  the 
track  of  said  defendant  at  a  public  street 
crossing  in  said  city  on  Hubbard  street 
That  as  she  was  proceeding  along  said  Hub- 
bard street  to  said  crossing,  and  had  Just 
approached  tbe  crossing  with  tbe  Intent  of 
getting  over  said  track  or  tracks,  a  switch 
crew  In  the  employ  of  defendant  and  oper- 
ating an  engine  and  tender,  flat  car,  and 
box  car  belonging  to  said  defendant,  ran  the 
same  across  said  street,  blocking  the  cross- 
ing and  compelling  the  plaintiff  to  remain 
In  her  vehicle  in  said  street,  and  while  said 
train  was  so  blocking  said  crossing,  the  said 
employes  In  charge  of  the  same,  and  while 
standing  on  tbe  top  of  the  box  car  in  said 
train,  threw  a  heavy  chain  over  a  trolley 
belonging  to  a  company  operating  an  elec- 
tric line  of  street  railway  in  said  city,  and 
which  said  trolley  wire  was  strung  along 
said  street  and  above  tbe  center  of  same  and 
over  the  tracks  of  said  defendant  and>  after 
they  bad  booked  the  chain  which  they  bad 
thrown  over  the  trolley  wire  into  tbe  coup- 
ling of  the  cars,  and  said  employes  of  said 
defendant  started  the  engine,  tearing  dowh 
said  trolley  wire  and  causing  the  same  to 
drop  into  the  street  near  where  the  snld 
plaintiff  was  seated  In  her  vehicle,  that  the 
said  trolley  wire  at  tbe  time  the  same  was 
torn  down  was  heavily  charged  with  elec- 
tricity, and  when  the  said  wire  snapped  It 
first  Jerked  or  Jumped  to  the  sonth  side  of 
tbe  street  opposite  to  where  plaintiff  was 
seated,  and  then  snapped  hadk  across  tbe 
street  and  struck  the  wheel  of  plaintiffs 
vehicle  flashing  fire,  throwing  sparks,  hissing 
through  tbe  air,  frightening  plaintiff's  horse, 
so  that  same  attempted  to  run  away,  and 
all  of  which  acts,  the  snapping  and  Jerking 
of  said  wire,  the  flashing  of  fire  from  the 
same,  and  tbe  frightening  of  tbe  said  horse, 
frightened  the  plaintiff,  Mattie  Crutcher,  to 
such  an  extent  that  she  began  to  shake  like 
a  leaf,  sustained  severe  nervous  shock  and 
cblU,  her  entire  right  side,  limb,  and  arm 
became  numb  and  paralyzed,  so  that  she  was 


only  able  to  drag  her  limb  and  foot  from  her 
vehicle  to  her  home.  Plaintiffs  would  repre- 
sent that,  when  the  said  Mrs.  Crutcher  realis- 
ed that  said  employes  of  defendant  were  pre- 
paring to  tear  down  tbe  trolley,  she  called 
the  said  employes  and  requested  them  to 
wait  until  she  could  get  out  of  the  way, 
warning  them  of  her  danger,  and  which  dan- 
ger to  ber  was  also  open,  obvious,  and  ap- 
parent to  said  employes,  had  they  exercised 
any  care  whatever;  but  notwithstanding  the 
said  warning,  and  notwithstanding  the  re- 
quest of  plaintiff  to  be  allowed  to  get  to  a 
place  of  safety,  and  notwithstanding  the 
danger  apparent  to  plaintiff  and  any  other 
person  who  might  be  In  said  street  at  said 
time,  the  said  employes  negligently,  willfully, 
maliciously,  and  with  utter  disregard  to 
plaintiff,  her  safety,  or  her  rights,  started 
said  engine,  tore  down  said  trolley  wire, 
and  caused  the  injuries  to  plaintiff  as  above 
and  hereinafter  enumerated.  Plaintiff  would 
further  represent  that  after  said  wire  had 
been  torn  down  and  she  was  In  a  high  state 
of  nervous  frlgbt  caused  thereby,  the  em- 
ployes of  the  defendant  composing  the  swltcb 
crew  got  Into  a  fight  with  a  crew  of  tbe  street 
railway  company,  whose  wire  they  had  torn 
down,  and  in  the  presence  of  plaintiff  and 
the  total  disregard  of  her  feelings,  engaged 
in  a  free-for-all  fight,  cursed  said  street 
railway  employes,  and  further  frightened, 
humiliated,  and  injured  plahitlff  by  their 
profane  words,  their  cursing,  abusing,  and 
fighting  in  said  public  highway  and  in  the 
presence  of  plaintiff." 

Nowhere  In  these  averments  do  the  plain- 
tiffs allege  that  tbe  acts  of  appellant's  serv- 
ants that  are  complained  of  were  within  the 
scope  of  their  employment  or  line  of  their 
duty,  or  done  in  obedience  to  appellant's  or- 
der, and,  unless  they  were  such,  appellant  Is 
not  liable  for  such  wrongful  acts.  And  there- 
fore we  think  It  was  necessary  for  the  plain- 
tiffs to  allege  that  the  acts  referred  to  be- 
longed to  one  of  the  classes  for  which  the 
master  is  held  responsible  for  tbe  misconduct 
of  his  servant  In  G.,  H.  &  S.  A.  Ry.  Co.  v. 
Henefy,  99  S.  W.  884,  the  Court  of  Civil  Ap- 
peals for  the  Fourth  District  in  a  strong 
opinion  by  Mr.  Justice  Fly,  held  that  a  gen- 
eral demurrer  to  a  petition  should  have  been 
sustained  because  It  omitted  such  allegations, 
and  we  quote  as  follows  from  tbe  opinion  In 
that  case:  "Appellant  filed  a  general  demur- 
rer to  the  petition,  which  was  overruled  by 
the  court,  and  that  action  Is  the  subject  of 
the  fifth  assignment  of  error.  Tbe  office  of  a 
general  demurrer  Is  to  test  the  legal  sufR- 
clency  of  a  pleading  to  state  a  cause  of  ac- 
tion or  to  set  up  a  ground  of  defense,  and.  If 
sufiicient  be  stated  to  enable  a  court  to  see 
that  there  is  a  good  cause  of  action  or 
ground  of  defense,  tbe  pleading  is  proof 
against  a  general  demurrer,  however  defec- 
tive or  insufficient  It  may  be  In  its  averments. 
It  follows  from  that  rule  that  every  reason- 
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able  Intendment  must  be  Indulged  In  favor  of 
a  pleading  attacked  through  a  general  demur- 
rer. Applying  these  rules  to  the  petition, 
what  are  the  reasonable  Intendments  ;that 
can  and  should  be  drawn  from  the  allega- 
tions of  the  petition?  It  can  be  reasonably 
assumed  from  the  petition  that  appellee  as 
well  as  Lon  Means,  was  In  the  employ  of  ap- 
pellant; that  they  were  engaged  In  working 
on  a  freight  train;  that  appdiee  was  acting 
within  the  scope  of  his  duties;  that  Lon 
Means,  without  notice  or  warning,  threw  a 
large  piece  of  Ice  off  the  train  and  struck  ap- 
pellee; and  that  Means  was  negligent  In 
throwing  the  ice  off  the  train.  Would  It  be 
reasonable  to  indulge  In  the  intendment  that 
Lon  Means  was  acting  within  the  scope  of  his 
duties  In  throwing  the  ice  off  the  train,  and 
that  his  negligence  was  the  negligence  of  ap- 
pellant? Unless  that  can  be  done,  the  gen- 
eral demurrer  was  well  taken,  and  should 
have  been  sustained.  The  law  of  respondeat 
superior  is  that  the  master  is  liable  for  the 
negligent  acts  of  his  servants  if  done  In  obe- 
dience to  the  master's  order,  or  within  the 
Kope  of  their  employment  or  line  of  their 
duty.  To  fix  the  liability  of  the  master  it 
must  be  alleged  and  proved  that  the  servant 
was  Bcting  under  the  master's  orders  or 
within  the  scope  of  his  (the  servant's)  em- 
ployment, or  on  the  line  of  his  duty.  What 
were  the  duties  of  the  brakeman  under  the 
all^ations  of  the  petition?  The  only  allega- 
tion is  that  he  was  'a  brakeman  working  on 
said  train.'  There  Is  no  key  given  as  to  what 
bis  work  consisted  of.  Was  It  his  duty  to  at- 
tend to  the  brakes,  to  attend  the  engine  or 
caboose,  or  to  load  and  unload  trains?  The 
pleading  does  not  enlighten  us.  He  may 
have  been  working  on  the  train  and  yet  have 
turned  aside  from  his  duties  to  throw  a  piece 
of  ice  off  the  train.  Nothing  can  be  gained 
ot  what  the  duties  of  the  brakeman  were 
from  the  tact  that  the  Ice  is  a  useful  article 
that  Is  often  carried  on  trains  from  point  to 
point.  The  matter  must  be  viewed  as  though 
a  rock  or  a  coupling  pin  or  any  other  heavy 
substance  bad  been  thrown  off  the  train. 
The  scope  of  the  employment  of  an  employ^ 
cannot  be  deduced  from  the  fact  that  he 
threw  a  useful  article  off  the  train  at  or  near 
a  station.  We  are  left  totally  in  the  dark  by 
the  allegation  as  to  whether  It  was  the  duty 
of  the  brakeman  to  cast  ice  off  the  train  at 
stations, '  and,  if  so,  whether  he  was  in  the 
discharge  of  tbfit  duty  when  the  accident  oc- 
curred. We  do  not  think  the  case  of  Rail- 
way V.  Pierce  [7  Tex.  Clv.  App.  5971,  25  S. 
W.  1052,  affirmed  by  the  Supreme  Court  (87 
Tex.  144,  27  S.  W.  60),  Is  authority  for  up- 
holding the  petition  In  this  case.  In  that 
ease  tlie  negligence  alleged  consisted  in  the 
employment  of  an  unskilled  and  incompetent 
servant,  and,  there  were  facts  alleged  from 
which  an  Implied  authority  to  handle  switch- 
es could  be  drawn  from  the  allegations.  The 
authority  of  the  brakeman  to  throw  ice  off 
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the  train  cannot  be  reasonably  deduced  from 
the  allegations  In  this  case.  In  that  case  it 
might  be  reasonably  presumed  that  It  was 
the  duty  of  the  brakeman  to  throw  switches. 
In  this  case  It  cannot  be  presumed  that  it 
was  the  duty  of  a  brakeman,  any  more  than 
that  of  a  fireman  or  engineer  or  conductor, 
to  throw  Ice  off.  If  any  other  employ^  on 
the  train  be  substituted  for  the  brakeman, 
the  matter  would  be  In  the  same  shape.  The 
act  cannot  be  inferred  to  have  been  within 
the  scope  of  the  duties  of  a  brakeman  any 
more  than  within  the  scope  of  any  other  em- 
ploy6,  and  the  very  existence  of  that  state  of 
affairs  destroys  any  Implication  that  might 
be  drawn  from  the  allegations.  The  railway 
company  was  not  liable  for  the  acts  of  Lon 
Means  unless  he  was  acting  within  the  scope 
of  bis  employment,  or  along  the  line  of  his 
duty,  and  It  should  have  been  alleged  that 
the  act  of  the  brakeman  was  chargeable  to 
appellant  This  allegation  was  Just  as  nec- 
essary as  It  would  be  In  cases  where  there 
can  be  fellow  servants,  to  allege  the  respon- 
.slbility  of  the  master,  and  It  has  been  often 
held  that  such  allegation  is  necessary  In 
that  class  of  cases.  Railway  v.  Harrington, 
G2  Tex.  597;  Railway  v.  Dalley  (110  Ind.  751 
10  N.  E.  C31;  Laporte  v.  Cook  [20  R.  L  201] 
38  Atl.  700;  Railway  v.  Johnson  [102  Ind. 
352]  26  N.  E.  200;  Di  Marcho  v.  Builders' 
Iron  Foundry  [18  R.  L  514]  27  Atl.  328,  28 
Atl.  601.  As  said  In  the  case  of  Railway  v. 
Anderson,  82  Tex.  516,  17  S.  W.  1039  [27 
Am.  St.  Rep.  902]:  'When  a  recovery  is  sought 
of  the  master  for  an  injury  inflicted  by  his 
servant,  the  plaintiff  must  show  that  the 
servant  did  the  wrong  while  acting  within 
the  scope  of  his  employment,'  and  if  neces- 
sary to  prove  that  fact,  it  must  be  necessary 
to  allege  it  directly,  or  by  Implication  at 
least.  In  that  same  case  it  was  held  that  It 
could  not  be  said  that  a  brakeman  had  the 
Implied  authority  to  eject  passengers,  and 
how  can  it  be  held  that  he  has  the  implied 
authority  to  throw  chunks  of  ice  off  of  trains? 
In  the  case  of  Railway  Co.  v.  Yarbrough,  39 
S.  W.  1096,  it  appeared  that  an  engineer 
sounded  a  whistle,  merely  to  frighten  plain- 
tiff's horse,  and  the  Court  of  Civil  Appeals 
of  the  Fifth  District  said:  'The  charge  of 
the  court  is  based  on  the  theory  that,  It  there 
was  no  occasion  for  the  employes  in  charge 
of  the  engine  to  blow  the  whistle,  ond  they 
blew  It  for  the  purpose  of  frightening  plain- 
tiff's horse,  and  not  In  discharge  of  duty,  the 
railway  company  would  be  liable  for  damages 
resulting  therefrom.  This  is  not  the  law.  If 
there  was  no  occasion  for  blowing  the  whistle 
In  furtherance  of  the  master's  business,  and 
the  act  of  the  employ^  in  causing  the  whistle 
to  blow  was  solely  for  the  purpose  of  fright- 
ening the  horse  of  plaintiff,  then  the  act 
cannot  be  said  to  have  been  done  within  the 
scope  of  his  employment,  so  as  to  charge  the 
master  with  Its  consequences.  If  the  fireman 
liad  thrown  a  piece  of  coal  at  the  horse  to 
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frighten  It,  it  mlglit  with  eqaal  consistency 
be  claimed  tbat  the  railway  company  was 
liable.  If,  bowever,  tbe  act  was  done  in  the 
discbarge  of  his  duties  and  in  furtherance 
of  the  master's  business,  and  was  performed 
In  a  negligent  manner,  causing  tbe  Injury, 
tbe  master  would  be  liable.*  To  the  same  ef- 
fect Is  Railway  v.  Currle  [100  Tex.  136]  06 
S.  W.  1073  [10  L.  R.  A.  (N.  S.)  367],  recenOy 
decided  by  the  Supreme  Court  of  Texas. 
These  authorities  are  cited  to  show  that,  al- 
though a  man  may  be  employed  by  a  railroad 
company,  still  bis  employer  Is  not  responsible 
for  alL  bis  acts,  but  tbat  if  be  turns  aside, 
even  for  a  moment,  from  the  performance  of 
his  duty,  an  act  performed  at  that  moment  is 
not  the  act  of  his  employer.  Such  being  tbe 
case,  an  allegation  tbat  a  person  is  worlslng 
for  a  railway  company,  and  that  be  was 
guilty  of  certain  negligence.  Is  not  an  allega- 
tion that  be  was  acting  in  the  line  of  his  du- 
ty when  he  committed  the  act  of  negligence. 
The  general  demurrer  to  the  petition  should 
have  been  sustained." 

It  may  be  a  matter  of  common  knowledge 
that  persons  employed  to  act  In  certain  des- 
ignated and  well-known  capacities  have  cer- 
tain implied  authority,  and  that  an  allegation 
tbat  a  person  was  employed  to  and  acted  In 
such  capacity  would  be  equivalent  to  an  al- 
legation that  he  was  authorized  by  the  mas- 
ter to  do  certain  things.  For  Instance,  if  it  be 
alleged  that  a  certain  person  was  employed 
and  acting  as  conductor  of  a  train,  such 
averment  may  be  equivalent  to  an  allegation 
that  he  was  authorized  to  act  for  tbe  master 
in  the  general  management  and  control  of 
the  train;  but  the  averments  of  the  plain- 
tiffs' petition  did  not  bring  this  case  within 
such  rule.  The  petition  does  not  show  that 
the  trolley  wire  was  so  located  as  to  consti- 
tute it  an  obstruction  to  the  operation  of  ap- 
pellant's trains.  It  Is  not  alleged  that  It  was 
so  placed  as  tbat  it  would  come  in  contact 
with  a  man  standing  on  top  of  a. passing  car; 
nor  is  it  alleged  that  in  pulling  it  down  ap- 
pellant's employes  were  acting  in  furtherance 
of  appellant's  business,  or  under  Its  direction 
to  pull  the  wire  down.  If  tbe  petition  bad 
alleged  facts  showing  that  the  wire  in  ques- 
tion was  an  olMtruction  to  tbe  operation  of 
appellant's  trains,  and  therefore  a  necessity 
existed  for  Its  removal,  it  may  be  that  it 
should  be  held,  as  matter  of  law,  that  the 
conductor  bad  Implied  authority  from  appel- 
lant to  remove  it,  and  that  it  was  not  neces- 
sary to  allege  the  existence  of  such  authority. 
However,  that  question  is  not  Involved  In 
this  case,  and  we  make  no  authoritative  rul- 
ing thereon. 

For  the  error  committed  in  not  sustaining 
the  general  demurrer  to  the  plaintiffs'  peti- 
tion, tbe  Judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


WHISBNANT  y.  SCHAWE. 
(Court  of  tXvll  Appeals  of  Texas.    Ft  Worth. 
•  Nov.  4,  1911.) 

1.  Tbial  (5  315*)— Conduct  o»  Jubt— Quo- 
tient Verdict. 

The  jurors,  after  determining  defendant's 
liability  and  agreeing  as  to  an  item  of  $751.18, 
agreed  tbat  additional  damages  should  be  de- 
termined by  each  juror  writing  down  tbe 
amount  of  damage  be  was  in  favor  of  finding, 
and  that  the  sum  of  such  amounts  divided  by  12 
should  constitute  the  verdict  Held,  that  the 
verdict  was  illegal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
EHg.  §8  740,  741;    Dec.  Dig.  {  315.*] 

2.  Venue  (|  7*)— Provisions  or  Contract. 

Under  Rev.  St  1895,  art  1194,  subd.  5, 
suit  on  a  contract  for  the  exchange  of  property, 
"enforceable  at  Weatherford,  in  Parker  county, 
Texas,"  is  properly  brought  in  Parker  county. 
[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  g§  13-16;    Dec.  Dig.  §  7.*] 

3.  Appeal  and  Ebbob  (§  742*)— Assignments 

OF   EBBOB — INSTBUCTIONS. 

Where  the  statements  accompanying  assign- 
ments objecting  to  charges  given  by  the  court 
point  out  no  state  of  facts  showing  error,  the 
assignments   will  be  overruled. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
KiToT,  Cent  EHg.  f  3000 ;   Dec.  Dig.  §  742.»] 

4.  Appeal  and  ETbbor  (|  499*)- Bill  of  BJx- 
cEPTioNs— Objections  to  Evidence. 

Where  objection  is  made  to  the  introduc- 
tion of  certain  evidence,  but  the  bill  of  excep- 
tions fails  to  show  what  the  objection  was,  it 
will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  2295-2299;  Dec  Dig.  ^ 
490.*] 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  A.  Schawe  against  John  Whise- 
nant  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Preston  Martin,  for  appellant  Speer  & 
Weldon  and  Stennis  &  Wilson,  for  appellee. 

CONNER,  C.  J.  By  a  written  contract  In 
terms  made  "enforceable  at  Weatherford,  In 
Parker  county,  Texas,"  the  parties  to  this 
action  agreed  upon  an  exchange  of  proper- 
ties; appellee  thus  agreeing  to  transfer  bis 
Interest  in  a  dry  goods  business  In  Weather- 
ford, transacted  In  tbe  name  of  the  Thomp- 
son Dry  Goods  Company,  for  which  in  part 
the  appellant  agreed  to  convey  seven  sections 
of  land  situated  in  Loving  county,  Tex.  Tbl» 
suit  was  Instituted  for  damages  by  tbe  ap- 
pellee, Schawe,  on  the  ground  of  an  alleged 
breach  of  tbe  contract  referred  to,  and  be 
succeeded  In  recovering  a  judgment  there- 
for In  a  total  sum  of  $2,500.18,  of  which  an 
Item  of  $751.18  seems  not  to  be  controverted. 
On  appeal  from  the  judgment  mentioned,  ap- 
pellant presents  numerous  assignments  of  er- 
ror; but  the  only  one  which,  as  presented,  re- 
quires a  reversal.  Is  appellant's  ninth,  and 
that  we  sustain. 

[1]  Complaint  la  made  in  the  assignment 
referred  to  of  tbe  action  of  tbe  court  in  re- 
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twiDg  to  grant  a  new  trial  on  the  ground  of 
misconduct  on  tbe  part  of  tbe  Jury  in  ar- 
riving at  their  verdict  The  facts  relating  to 
this  question,  as  developed  by  the  afBdavlts 
of  several  of  the  Jurors  and  by  the  oral  tes- 
timony heard  upon  the  motion  for  new  trial, 
are  substantially  to  the  effect  that  the  Jury 
were  agreed  upon  the  Issue  of  appellant's  lia- 
bility and  as  to  the  Item  of  $751.18,  but  that 
upon  another  issue  of  damages  submitted  by 
the  court  there  was  a  disagreement,  4  of  the 
jury  refusing  to  award  any  damages  other 
than  the  item  mentioned,  while  8  were  in  fa- 
vor of  finding  additional  damages  in  appel- 
lee's favor  for  various  sums  ranging  ^s  high 
as  $5,000 ;  that  finally,  late  in  the  afternoon 
of  the  day  following  tbe  submission  of  the 
cause,  it  was  agreed  that  each  of  the  Jury 
would  consent  to  the  assessment  of  some 
amount  of  damage  on  the  disputed  issue,  and 
that  each  wonld  put  down  on  a  slip  of  paper 
the  amount  of  damage  he  was  In  favor  of 
flndtng,  and  that  the  several  amounts  should 
te  added  together  and  the  total  divided  by 
12,  the  result  to  constitute  the  verdict.  In 
the  language  of  one  of  the  witnesses :  "That 
was  agreed  on  before  the  amounts  were  writ- 
ten down  on  tbe  slips  of  paper."  The  quo- 
tient obtained  by  the  division  as  agreed  upon 
seems  to  hare  been  $1,758,  but  some  one  of 
the  Jurors  said :  "Cut  that  off  [the  $8],  and 
Just  make  it  even  $1,750,"  to  wliich  all  agreed, 
and  the  verdict,  as  returned  and  approved  by 
the  court,  was :  "Account,  seven  hundred  and 
fifty-one  dollars  and  eighteen  cents;  damage, 
seventeen  hundred  and  fifty  dollars."  Anoth- 
er Juror,  testifying  upon  the  hearing  of  the 
motion,  said :  "It  was  agreed  that  each  man 
should  pnt  down  some  amount,  add  them  to- 
gether, and  divide  by  12,  and  that  would  be 
the  verdict  on  damages."  Yet  another  Juror, 
testifying  on  the  point,  said:  "The  votes 
were  to  be  added,  the  amount  divided  by  12, 
and  the  result  was  to  be  the  verdict,  the 
damages  allowed.  Tbe  result  was  $1,758  and 
something,  and  some  one,  I  don't  know  who, 
suggested  that  we  Just  make  it  even  money, 
11,750,  and  it  was  put  down  $1,750.  No  vote 
was  taken  on  its  being  $1,750." 

Without  quoting  further  from  the  testimo- 
ny, we  think  It  is  not  to  be  doubted  that  it 
wag  eubstantially  agreed  upon  before  the  di- 
vision made  that  the  Jury  would  be  bound  by 
tbe  result  and  that  the  agreement  induced 
tlie  result.  We  attach  no  weight,  as  indicat- 
ing otherwise,  to  the  fact  that  the  $8  was  re- 
jected, and  the  verdict  returned  in  tbe  even 
amount  shown.  The  case  seems  quite  as 
clear  a  violation  of  the  rule  of  law  on  the 
subject  as  that  of  Texas  Midland  Ry.  Co.  v. 
Atlttrton,  by  the  Court  of  Civil  Appeals  for 
tbe  Fifth  Judicial  District,  published  In  123 
S.  W.  704,  and  which  we  think  is  supported 
by  other  authorities. 

[2]  In  view  of  another  trial,  we  should  per- 
haps gay  that  In  our  Judgment  the  alleged 


defects  in  the  citation  served  upon  defend- 
ant are  no  longer  material  subjects  for  con- 
sideration, and  that  In  view  of  the  specific 
terms  of  the  contract  the  venue  of  the  suit 
was  properly  maintained  in  Parker  county  by 
virtue  of  the  fifth  paragraph  of  article  1104, 
Revised  Statutes. 

[3]  Several  assignments  are  presented,  ob- 
jecting to  charges  given  by  the  court;  but  no 
such  state  of  facts  is  pointed  out  in  the  state- 
ments under  these  assignments  as  show  er- 
ror, and  the  assignments  have,  therefore, 
been  overruled  on  this  ground. 

[4]  In  the  seventh  assignment,  objection  is 
made  to  the  introduction  of  certain  evidence; 
but  the  bill  of  exception  fails  to  show  what 
the  objection  was.  No  consideration,  there- 
fore, has  been  given  to  the  assignment 

We  conclude  that  the  Judgment  must  be 
reversed,  and  the  cause  remanded,  because  of 
tbe  error  discussed. 


HOUGH  et  al.  v.  PINK  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Nov.  15,  1911.) 

1.  Pleading  (§  228*)— Exceptions— Genebal 
Demurbebs. 

An  exception,  alleging  that  defendants  spe- 
cially except  to  all  that  part  of  plaintiff's  peti- 
tion which  undertakes  to  set  up  a  lien,  for 
the  reason  that  the  facts  alleged  are  not  suffi- 
cient to  establish  the  lien,  is  only  a  general 
demurrer,  in  that  it  fails  to  point  out  wherein 
the  pleading  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g§  584-500;   Dec  Dig.  i  228.*] 

2.  Vekdob  awd  Pdbohaseb  (8  337*)— Defec- 
tive Title— Recovery  of  Deposit— Lien. 

Where  the  purchaser  of  several  tracts  ot 
land,  under  a  contract  calling  for  a  stipulated 
payment  to  be  applied  on  tbe  purchase  money, 
refused  to  take  some  of  the  land  because  of  a 
defective  title,  the  court  may,  in  an  action  to 
recover  back  the  proportionate  amount  of  the 
deposit,  decree  a  lien  in  favor  of  the  purchaser 
on  the  land  not  conveyed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  985-900;  Dec.  Dig. 
i  337.*] 

3.  Vendor    and    Pubchaseb    (|   334*)— Con- 
tbaots— Construction. 

A  vendor  agrees  to  sell  certain  described 
land,  the  purchasers  to  pay  $6,000  for  an  op- 
tion until  April  1st,  such  sum  to  apply  on  a  cash 
payment ;  it  being  understood  that  if  the  pur- 
chasers take  and  pay  for  all  the  land  before 
April  the  vendor  shall  refund  $1  per  acre  on 
all  the  land  already  sold,  and  shall  deduct 
for  land  unsold  $1  per  acre,  and  in  case  Kood 
title  cannot  be  conveyed  then  the  sum  already 
paid  to  be  refunded.  The  contract  was  not 
treated  as  a  mere  option,  and  the  purchasers 
admitted  that  they  did  not  intend  to  take  all 
of  the  land,  though  they  did  take  and  pay  for 
part  of  it.  Beld  that,  not  having  taken  the  en- 
tire land,  or  given  notice  that  they  would  do  so, 
the  purchasers  were  not  entitled  to  have  the  re- 
fund of  $1  per  acre,  and,  having  performed  the 
contract  only  in  part,  could  not  recover  back 
the  $5,000,  which  must  be  considered  as  a  pen- 
alty deposited  with  the  vendor  to  guarantee  any 
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damages  h«  might  suifer  by  reason  of  the  pnr- 
chasers'  failure  to  carry  out  their  contract. 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Ddg.  §  334.*] 

4.  Affeai.  and  Ebbob  (S  T18*)— Assiqnmkht 

OF  BbbOB — BbBOBS  of  IlBCOBD. 

Error  in  peremptorily  instructing  the  jury 
to  return  a  veidict  for  defendant  is  an  error  of 
law  apparent  on  the  record,  which  may  be  tak- 
en advantage  of  without  an  assignment. 

[Ed.  Kote. — For  other  cases,  see  Appeal  and 
E>rror,  Cent.  Dig.  {  2975 ;   Dec.  Dig.  i  719.*] 

5.  Appeal  and  Ebbob  (S  729*)— Recobd— As- 
signments OF  £%BOB. 

An  assignment  of  error  that  the  court  erred 
in  talcing  the  case  from  the  jur^  after  the  evi- 
dence was  all  in,  and  instructing  for  defend- 
ant, is  sufScient  to  warrant  review  of  all  er- 
rors committed  by  the  court  in  giving  the  per^ 
emptory  instruction. 

[Ed.  'Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2998,  3016;  Dec.  Dig.  i 
729.*] 

Appeal  from  District  Court,  Castro  Coun- 
ty;  L.  S.  Kinder,  Judge. 

Action  by  Frank  Hough  and  another 
against  Henry  J.  Fink  and  another.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Keversed  and  remanded. 

Barcus  St  North,  for  appellants.  A.  S.  Bol- 
liiis,  for  appellees. 

COBBS,  J.  This  suit  was  brought  by  ap- 
pellants against  appellees  to  recover  the  sum 
of  55,000,  paid  by  appellants  to  appellees  un- 
der and  by  virtue  of  a  certain  contract,  dat- 
ed December  19,  1908,  which  said  contract 
provided  that  appellees  were  selling,  and 
would  deliver,  to  appellants  certain  lands  in 
Castro  county,  Tex.,  and  in  Swisher  coimty, 
Tex.,  consisting  of  8,800  acres,  and  providing 
that  said  land  was  sold  at  $15  per  acre  bonus 
for  the  school  land,  and  $16  per  acre  for  the 
patented  land,  to  be  paid  for,  $6.50  per  acre 
cash,  and  the  assumption  of  certain  indebt- 
edness then  against  said  land,  and  the  bal- 
ance to  be  In  three  equal  payments. 

Appellants  alleged  that  they  paid  the  sum 
of  $5,000  under  said  contract  at  the  time  It 
was  executed,  and  that  they  took  and  paid 
for  3,840  acres  of  said  land  at  the  rate  of 
$16  per  acre  for  the  patented  land,  and  the 
sum  of  $15  per  acre  bonus  for  the  school 
land,  and  that  the  appellees  failed  and  re- 
fused to  deliver  abstracts  and  deeds,  as  pro- 
vided under  the  terms  of  said  contract,  to 
the  remainder  of  said  land,  to  wit,  4,960 
acres  of  said  land,  and  that  by  reason  there- 
of appellants  were  entitled  to  a  refund  of  the 
entire  said  $5,000.  Appellants  further  alleg- 
ed that,  if  not  entitled  to  recover  the  entire 
amount  of  $5,000,  under  the  terms  of  said 
contract,  they  were  entitled  to  recover  the 
pro  rata  share  of  the  part  on  the  3,840  that 
they  accepted,  which  they  alleged  was  $2,- 
188.80. 

Appellants  prayed  for  a  Judgment  for  the 
said  $5,000,  with  interest,  and,  in  case  the 
court  should  hold  them  not  entitled  to  recov- 


er said  $5,000,  then  they  prayed  for  a  Judg- 
ment for  a  pro  rata  part  of  said  $5,000  ou 
the  land  so  taken  by  appellants,  to  wit,  the 
sum  of  $2,188.80  with  interest,  and  that.  In  the 
event  the  court  should  hold  them  not  entitled 
to  recover  the  said  $2,188.80,  then  they  pray- 
ed for  a  Judgment  for  the  pro  rata  part  on 
the  land  which  appellees  failed  to  fumisQ 
abstracts  and  deeds  to,  to  wit,  $2,827,  with 
Interest,  and  for  a  lien  to  be  fixed  on  said 
land  to  secure  the  payment  of  said  Judgment, 
and  for  a  foreclosure  of  said  lien. 

The  contract  between  the  parties  for  the 
sale  of  the  land  is  as  follows :  "19  December 
/OS.  This  contract  entered  into  this  day  by 
and  betweien  Henry  J.  Fink  of  Bellville,  Il- 
linois, party  of  the  first  part,  and  M.  J.  Ba- 
maekers  and  Frank  Hough  of  Lindsay,  Ne- 
braska, parties  of  the  second  part,  witnes- 
setb:  Party  of  the  first  part  hereby  agrees 
to  sell  and  convey  unto  the  said  parties  of 
the  second  part  the  following  described  land, 
to  wit:  Surveys  No.  143,  136,  144,  138,  98, 
174,  137,  104,  146,  145,  103,  105,  N.  %  176,  S. 
Va  177,  N.  %  178,  S.  B.  %  178,  aU  in  block  M6, 
Castro  and  Swisher  counties,  Texas,  contain- 
ing 8,800  acres  of  land,  more  or  less,  accord- 
ing to  survey.  The  consideration  for  the 
transfer  of  said  land  Is  $15.00  bonus  per 
acre  on  all  school  land  and  $16.00  per  acre 
on  patented  land,  to  be  paid  as  follows: 
$6.50  per  acre  cash,  to  be  paid  on  or  before 
April  1st,  1909,  and  balance  by  assuming 
$20,186.00  now  against  the  land,  dne  one- 
half,  Oct  18th,  1909,  and  one-half  Oct  18th, 
1910,  bearing  8%  interest  from  October  18, 
1908.  Said  notes  to  be  discounted  2%  an- 
nually, and  interest  paid  by  first  party  until 
Dec.  15th/08.  The  balance  of  the  considera- 
tion to  be  divided  info  three  equal  annual 
payments  bearing  6%  interest  from  Decem- 
ber 15/08  and  due  one,  two  and  three  years 
from  December  15/08.  Snld  land  to  be  deed- 
ed in  section  tracts,  except  those  now  deeded 
In  quarter  sections.  Second  party  hereby 
pay  the  sum  of  $5,000.00  for  an  option  on 
above  land  until  April  1st,  1909  and  same 
sum  to  apply  on  cash  payment  for  the  land. 
It  is  hereby  understood  and  agreed  that  in 
the  event  the  parties  of  the  second  part  take 
and  pay  for  ail  land,  on  or  before  April  Ist 
/09,  that  parties  of  second  part  shall  have 
refunded  $1.00  per  acre  on  all  land  already 
sold  and  shall  pay  for  land  unsold  on  a  basis 
of  $1.00  per  acre  less  than  price  above  stated 
to  be  taken  from  cash  payment  Section  136 
is  not  to  be  deeded  until  all  laud  is  sold. 
Party  of  first  part  agrees  to  furnish  abstract 
showing  good  title  to  each  of  above  sections, 
and  warrant  deed  to  all  land,  subject  to  the 
amount  due  the  State  on  School  land.  In 
case  good  title  cannot  be  conveyed  then  the 
$5,000.00  already  paid  to  be  refunded  to  sec- 
ond parties.  Witness  our  hands  this  19th 
day  of  December,  1908.  Henry  J.  Fink,  by 
C.   R.   McAfee,   Parties  of  the  First  Part 


•For  other  casei  see  same  topic  and  section  NUHBBSR  in  Deo.  Die.  A  Am.  Dig.  Key  No.  Serial  ft  Rep'r  Indexes 
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Frank  Hougb,  M.  3.  Ramaekers,  Fartiea  of 
Second  Part.    Witness:  R.  W.  Hessey." 

Under  the  view  -n-e  take,  it  will  require  a 
reversal  of  this  cause,  and  it  la  proper  to 
first  dispose  of  the  ruling  of  the  court  on 
the  pleadings. 

[1]  The  first  assignment  of  error  is,  "The 
court  erred  in  sustaining  special  exception 
Xo.  (a)  of  the  defendants  to  plaintiffs'  pe- 
tition." The  petition  Is  too  lengthy  to  copy, 
and,  since  it  will  meet  all  practical  purposes, 
we  copy  the  portions  to  which  the  demurrer 
Is  directed,  as  follows: 

"And  plaintiffs  allege  that  the  defend- 
ants never  executed  or  tendered  to  plaintiffs 
a  warranty  deed  for  any  of  the  land,  ex- 
cept tliat  which  they  took  and  paid  for;  that 
no  deed  was  ever  executed  or  tendered  to 
them  to  sections  Nos.  136,  98,  174,  104,  146, 
145,  105,  N.  %  176,  N.  W.  %  178,  contain- 
ing 4,960  acres  of  land;  that,  by  reason  of 
the  defendants  falling  and  refusing  to  fur- 
nish an  abstract,  showing  title  to  said  land, 
and  furnishing  deed  to  said  land  by  April 
1,  1909,  as  provided  in  said  contract,  that 
the  plaintiffs  are  entitled  to  recover  of  and 
from  the  defendants  the  pro  rata  part  of 
said  $6,000  paid  to  the  defendants,  to  wit, 
57  cents  per  acre  on  the  4,960  acres,  to  wit, 
$2,827.20,  with  interest  thereon  from  De- 
cember 19,  1908,  the  time  said  money  was 
paid  to  defendants;  and  plaintiffs  allege 
that  by  reason  of  said  money  being  paid 
as  part  of  the  purchase  price  on  said  land 
that  they  are  entitled  to  a  lien  on  all  of 
secUons  Nos.  136,  98,  174,  101,  146,  145,  105, 
N.  %  176,  and  N.  W.  %  178,  in  Castro  and 
Swisher  counties,  Tex.,  or  the  payment  of 
said  money.  'Wherefore  plaintiffs  pray  that 
the  defendants  be  cited  in  terms  of  law  to 
appear  and  answer  herein,  and  that  on  final 
hearing  hereof  they  have  Judgment  against 
the  defendants,  and  each  of  them,  for  the 
said  sum  of  $5,000,  with  interest  thereon 
from  December  19,  1908,  until  paid,  and,  in 
case  the  court  should  hold  plaintiffs  not  en- 
titled to  recover  said  $5,000,  then  plaintiffs 
pray  for  a  Judgment  against  said  defend- 
ants, and  each  of  them,  for  a  pro  rata  part 
of  said  $5,000  on  the  land  taken  by  plain- 
tiffs, to  wit,  the  sum  of  $2,188.80,  with  0 
per  cent  interest  thereon  from  December  19, 
1908,  and,  in  the  event  the  court  should 
bold  plaintiffs  not  entitled  to  recover  said 
sum  of  $2,188.80,  then  plaintiffs  pray  for  a 
judgment  for  that  part  of  said  land  to  which 
defendants  failed  to  furnish  abstracts  and 
deeds,  to  wit,  the  sum  of  $2,827.20,  with 
Interest  thereon  from  December  19,  1908; 
for  a  lien  to  be  fixed  on  all  of  said  sections 
Nos.  136,  98,  174,  104,  146,  145,  105,  N.  % 
176,  and  N.  W.  ^  178,  In  Castro  and  Swish- 
er counties,  Texas,  to  secure  the  payment 
of  said  $5,000;  for  a  foreclosure  of  said 
lioi  on  said  land;  for  costs  of  suit;  and 
for  such  other  and  further  relief,  special  and 
general.  In  law  and  in  equity,  that  tliey 
may  show  themselves  entitled  to,"  etc. 


The  demurrer  is  as  follows:  "These  de- 
fendants specially  except  to  all  that  part 
of  plaintiffs'  petition  which  undertakes  to 
set  up  a  Uen  against  any  land,  for  the  rea- 
son that  the  facts  alleged  and  set  out  in 
said  petition  are  not  sufficient  to  establish 
a  lien  against  any  property."  The  proposi- 
tion under  said  assignment  properly  raises 
the  issue.  The  exception  is  in  its  nature  uo 
more  than  a  general  demurrer,  which  does 
not  point  out  wherein  the  pleading  is  in- 
sufficient. 

[2]  The  portions  of  plaintiffs'  petition  chal- 
lenged must  be  read  in  connection  with  the 
entire  pleading,  which  sufficiently  sets  out  a 
cause  of  action.  Under  the  view  we  take 
of  this  case,  the  pleadings  are  sufficleut  to 
raise  the  Issues  pertaining  to  appellants' 
right  of  recovery,  and,  as  the  case  will  be 
tried  again,  we  are  disposed  to  withhold, 
as  far  as  possible,  any  comment  upon  the 
testimony  and  action  of  the  parties.  If,  ac- 
cording to  appellants'  theory,  the  appellees 
withhold  any  portion  of  the  $5,000  in  excess 
of  the  purcliase  price  of  the  land  actually 
conveyed,  it  would  be  entirely  proper  for 
the  court  to  decree  a  lieu  in  his  favor  upon 
the  balance  of  the  land,  not  conveyed,  em- 
braced in  the  contract.  Galbraith  v.  Reeves, 
82  Tex.  359,  18  S.  W.  090;  Elterman  v.  Hy- 
man,  192  N.  Y.  119,  84  N.  B.  940,  127  Am. 
St.  Rep.  862. 

It  is  not  necessary  to  elaborate  this  point. 
In  the  case  of  Elterman  v.  Hyman,  supra, 
will  be  found  an  able  and  elaborate  discus- 
sion of  equities  that  grow  out  of  transac- 
tions of  this  kind.  It  is  said :  "In  case  l,ast 
cited,  the  lien  is  spoken  of  as  the  Invention 
of  equity  for  the  purpose  of  dolqg  Justice; 
but  this  is  the  foundation  of  all  equitable 
liens.  They  did  not  exist  at  common  law, 
but  were  created  by  courts  of  equity  because 
required  by  natural  equity.  They  do  not 
depend  upon  express  contract,  but  on  the 
principle  that  one  person  has  the  legal  title 
to  something  that  another  person  has  a 
natural,  hence,  within  well-guarded  limits, 
a  better,  right  to  or  to  some  part  thereof." 
Hence  the  court  erred  in  sustaining  the  de- 
murrer. 

[3]  The  parties  on  the  trial  entered  into 
the  following  agreement:  "It  is  agreed  that 
the  $5,000  specified  in  the  contract  sued  on 
was  paid  by  the  plaintiffs  to  the  defendants 
under  the  terms  of  the  contract  It  is 
agreed:  That  the  defendants  delivered  to 
the  plaintiffs  abstract  to  each  portion  of 
land  described  in  said  contract  on  the  20th 
day  of  March,  1909,  and  that  said  abstracts 
showed  that  there  was  a  series  of  four 
notes  against  each  section  of  said  land,  ag- 
gregating in  the  total  twice  the  amount 
which  plaintiffs  were  to  assume  against  the 
land  under  the  contract  That  said  notes 
were  dated  October  18,  190G,  and  due  Octo- 
ber 18,  1907,  1908,  1909,  and  1910,  and  there 
was  no  release  executed  or  recorded  to  the 
first  twe  of  said  notes,  and  the  last  two  of 
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said  notes  were  the  ones  that  plaintiffs  were 
to  assume  under  the  terms  of  the  contract. 
That  there  was  attached  to  each  of  said 
abstracts  the  two  first  notes  of  each  series, 
marked  'Paid,'  and  a  receipt  from  D.  A. 
Park,  cashier  of  the  First  National  Bank 
of  Canyon,  Tex.,  the  bank  at  which  said 
notes  were  made  payable,  to  the  effect  that 
the  Interest  on  the  two  notes  of  each  of 
the  above  series,  due  October  18,  1909  and 
1910,  was  paid  up  to  the  18th  day  of  October, 
1908.  It  is  further  agreed  that  the  plain- 
tiffs accepted  the  title  to  six  sections  of 
said  land,  containing  3,840  acres,  and  paid 
therefor  the  cash  payment,  and  executed  the 
notes  for  the  deferred  payments,  and  as- 
sumed the  notes  against  said  land,  as  pro- 
vided for  under  the  terms  of  the  contract 
It  is  further  agreed  that  no  part  of  the  $5,- 

000  paid  In  cash  under  the  terms  of  the  con- 
tract was  applied  to  the  payment  of  the  six 
sections  of  land  conveyed  to  the  plaintiffs 
and  no  part  of  the  said  $5,000  has  been  re- 
funded to  the  plaintiffs.  It  is  further  agreed 
that  the  above  and  foregoing  statements  are 
by  all  parties  to  he  admitted  in  evidence.  It 
is  further  agreed  that  the  plaintiffs  never, 
at  any  time,  tendered  to  the  defendants  the 
cash  payment  or  offered  to  execute  the  notes 
on  the  remaining  1%  secti<ms,  and  never  at 
any  time  demanded  that  the  defendants  exe- 
cute to  them  warranty  deed  to  said  land." 

There  was  evidence  introduced  going  to 
show  that  the  contract  was  dictated  by  Mr. 
McAfee,  and  It  was  understood  that  appel- 
lants were  to  have  credit  on  the  $5,000  pro 
rata  to  the  payments  that  were  made  right 
along;  that  they  paid  for  six  sections  $1  an 
acre  more,  tlian  the  $5,000  they  expected  to 
get  credit  for,  $1  an  acre  more  than  they 
would  have  paid,  had  they  taken  all  the 
land.  When  the  money  was  paid,  they  un- 
derstood they  were  to  get  deeds  for  each 
section  as  they  sold  it  Took  six  sections, 
and  expected  to  go  on  according  to  the  con- 
tract on  the  other  land.  Mr.  McAfee  did  not 
tender  deeds  to  the  other  7%  sections. 

On  the  31st  day  of  March,  or  1st  of  April, 
Mr.  Barcus,  attorney  for  appellants,  called 
on  Mr.  McAfee,  and  told  him  he  was  ready 
to  close  up  for  four  sections  of  the  land. 
He  passed  favorably  upon  the  title  to  the 
four  sections,  paid  the  cash  price,  and  the 
notes  were  signed  up  for  deferred  payments. 
He  "told  Mr.  McAfee  that  Mr.  Ramaekers 
and  Mr.  Hough  expected  him  to  refund  the 
pro  rata  part  of  the  $5,000  on  these  other 
sections  that  they  had  taken,  and  he  replied, 
*I  don't  think  the  contract  provides  for 
that,'  and  then  he  says,  'If  the  gentlemen 
want  It  I  can  give  an  extension  of  time.' 

1  told  him  that  Mr.  Schacher  or  myself,  nei- 
ther one,  was  authorized  to  agree  to  any 
extension  or  Accept  any  extension,  but  that 
if  he  wanted  to  make  them  a  proposition  he 
could  send  It  to  them,  and  he  drew  up  this 
contract  that  was  read  here  In  evidence — 
I  mean  this  letter — granting  them  the  ex- 


tension." He  further  stated  that  be  did  not 
know  whether  It  was  mailed  or  given  Mr. 
Schacher  to  be  delivered  to  them.  He  said 
nothing  about  extension  for  appellants,  and 
neither  be  nor  Mr.  Schacher  asked  for  an 
extension. 

The  appellees  contradict  the  testimony  in 
many  material  matters,  saying  when  the  four 
sections  were  accepted  on  April  let  there 
was  no  demand  whatever  made  at  that  time 
that  any  part  of  the  option  money  be  applied 
on  the  cash  payment  of  the  four  sections.- 
The  first  Intimation  that  he  bad  was  in  the 
afternoon  of  April  1,  1909,  when  Mr.  Barcus 
came  to  talm  in  the  office,  and  stated  that  his 
clients  would  not  go  on  through  with  the 
deal,  and  that  they  thought  they  were  en- 
titled to  a  pro  rata  part  of  the  $5,000  on  the 
six  sections;  and  "when  he  did  that  I  again 
tendered  him  the  deeds,  and  made  the  state- 
ment that  I  tendered  to  the  plaintiffs  all  the 
deeds  of  the  7%  sections  which  I  had  left" 
He  further  testified  that  the  delivery  of  the 
four  deeds  was  not  made  until  "after  this 
agreement  for  the  extension,  and  his  state- 
ment to  me  that  the  parties  would  be  able 
and  willing  to  close  up  on  the  balance;  then 
I  delivered  blm  the  deeds  to  the  four  sec- 
tions." 

But  it  is  undisputed,  and  comes  from  the 
mouth  of  appellants  themselves,  that  they 
did  not,  at  the  time  the  contract  was  made. 
Intend  to  take  all  the  land.  Mr.  Frank 
Hough  Himself  stated:  "I  was  present  when 
that  two  sections  proposition  was  closed  up — 
myself  and  Mr.  Van  Ackersen,  from  Lindsay, 
Nebraska.  *  •  •  At  the  time  that  we 
closed  up  the  deal  on  the  two  sections,  we 
paid  the  $6.50  on  that  land.  At  that  time. 
I  spoke  to  Mr.  McAfee  about  allowing  us  the 
pro  rata  part  of  the  $5,000,  and  he  said  that 
the  contract  did  not  provide  for  it"  Again 
he  says:  "At  the  time  that  Mr.  Schacher 
came  down  here,  April  1st,  with  authority  to 
close  up  for  the  four  sections  of  land,  we 
didn't  think  at  that  time  that  we  would  take 
the  remaining  part  of  it;  and  therefore  we 
Just  authorized  Mr.  Schacher  to  close  up  for 
the  four  sections,  and  sent  the  cash  payment 
down  with  him  to  make  that  payment" 
Again  he  says:  "I  told  him  [McAfee]  If  there 
was  any  way  that  I  could  sell  some  of  that 
land  that  I  would  be  glad  to  sell  it,  but  that 
I  could  not  personally  take  the  land  myself." 

The  other  appellant  Mr.  M.  J.  Ramaekers, 
testified:  "At  the  time  that  I  executed  this 
instrument,  on  the  30th  day  of  March,  1909, 
I  did  not  intend  to  take  the  other  7%  sec- 
tions of  land."  This  refers  to  his  power  of 
attorney  of  that  date,  given  by  him,  consti- 
tuting P.  J.  Schacher  his  agent  and  attorney 
in  fact  under  authority  of  which,  in  con- 
nection with  Mr.  Barcus,  the  deal  for  the 
four  sections  was  closed.  When  he  reached 
that  conclusion  Is  unimportant  since  it  was 
reached  before  the  time  in  which,  under  the 
contract,  fixed  as  April  1st  they  should  elect 
to  take  all  the.  land.    There  is  nothing  to 
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show  that  appellees  were  cognizant  of  their 
prlrate  intention,  and  upon  the  state  of  this 
record  the  appellants  breached  the  contract 
in  part  at  least,  unless  permitted  to  do  so 
by  appellees. 

The  contract  was  not  treated  as  one  of 
mere  option,  granting  the  right  to  bny.  It  is 
otherwise  a  contract,  complete  in  all  Its 
terms,  for  the  sale  and  purchase  of  lands.  It 
does  say:  "Second  party  hereby  pay  the  sum 
of  15,000.00  for  an  option  on  abore  land,  un- 
til April  1st,  1909,  and  same  sum  to  apply  on 
cash  payment  for  the  land."  It  gives  the 
names  of  the  parties,  gives  a  complete  de- 
scription of  the  land,  and  provides  fully  all 
the  details  and  terms  of  sale.  It  provides: 
In  case  "parties  of  the  second  part  take  and 
pay  for  aU  land,  on  or  before  April  lst/09, 
that  parties  of  second  part  shall  have  re- 
funded $1.00  per  acre  on  all  land  already 
sold  and  shall  pay  for  land  unsold  on  a  basis 
of  11.00  per  acre  less  than  price  above  stated 
to  be  taken  from  cash  payment,"  as  an  In- 
4acement  to  get  the  purchasers  to  take  all 
the  land  on  or  before  April  1st.  To  secure 
the  benefit  of  the  credit,  we  do  not  mean 
that  they  should  have  in  fact  closed  the  deal 
and  secured  deeds  to  the  land,  but  should 
at  least  have  notified  ai^Uees  timely  of  the 
Intention,  and  the  contract  plainly  provides 
how  the  same  was  to  be  carried  out.  They 
did  not  close  the  trade  for  all  the  land  with- 
hi  the  special  time,  or  give  notice  they  would 
do  so,  and  have  thereby  lost  all  right  to 
claim  any  such  credit 

The  record  shows  that  the  parties  have 
construed  the  contract  differently.  The  rec- 
ord also  shows  the  parties  did  close  the  deal 
for  six  sections  of  land,  and,  whatever  might 
hare  been  the  view  of  appellees,  that  appel- 
lants paid  for  an  option  to  purchase  the  land, 
the  fact  still  remains  appellees  allowed  and 
permitted  the  contract  to  be  so  far  perform- 
ed as  to  act  under  its  terms  to  the  extent  of 
conveying  nearly  one-half  of  all  the  land, 
thereby  to  that  extent  at  least  of  merging 
the  option  so  claimed  into  a  partly  executed 
contract,  and  cannot,  after  so  treating  with 
each  other,  now  say  It  was  nothing  more 
than  an  option  contract 

While  It  Is  true  the  contract  may  not  in 
terms  bind  appellants  to  purchase  any  land, 
if  they  did  not  indicate  their  Intention  to  do 
80  on  or  before  April  1st  (the  day  the  con- 
tract provided  when  they  should  speak),  they 
yet  did  speak  to  the  extent  of  purchasing 
part  of  the  land,  and  for  the  purposes  of  this 
salt  they  should  be  treated  as  though  they 
bad  agreed  to  take  all  the  land,  unless  in 
some  way  they  were  relieved  from  their  obli- 
gation by  appellees,  for  they  cannot  take  ben- 
efits under  the  contract  In  part  and  not  be 
correspondingly  bound  by  Its  terms. 


This  contract  does  not  provide  what  shall 
become  of  the  cash  sum  of  $5,000  paid,  In 
case  the  party  of  the  second  part  does  not 
purchase  all  the  land,  in  whole  or  in  part,  on 
or  before  April  1st  or  in  case  of  any  default 
by  them  to  carry  out  the  contract,  In  whole 
or  in  part;  but  It  does  provide,  "in  case  good 
title  cannot  be  conveyed  then  the  $5,000.00 
already  paid  to  be  refunded  to  second  par- 
ties." If  appellants  had  not  compiled  with 
the  contract  at  all,  leaving  out  all  question 
of  option,  and  treating  the  money  as  a  de- 
posit, can  It  be  said  under  Its  terms  they 
would  have  a  right  to  recover  the  entire 
amount  of  $5,000,  if  appellees  had  thereby 
been  damaged?  Certainly  not.  If  they  have 
partially  complied  with  the  contract  because 
appellees  permitted  them  to  do  so,  being  mis- 
led as  to  their  true  intention,  are  they  there- 
by in  a  better  position  than  they  would  have 
been  In  the  first  instance?  In  either  case, 
the  $5,000  can  now  only  be  treated  as  a  de- 
posit, placed  as  a  penalty  with  the  seller,  to 
guarantee  the  damages,  if  any,  suffered, 
which  amount  in  all  cases  depends  upon  the 
proof,  under  the  facts  of  the  case  aud  the 
acts  and  conduct  of  parties.  Whatever  might 
have  been  the  effect  of  the  contract  original- 
ly, whether  option  to  buy,  as  contended,  or  a 
deposit  as  a  penalty,  we  feel  constrained,  on 
account  of  the  action  of  the  parties  them- 
selves, to  eliminate  all  such  questions,  and 
hold,  as  stated,  the  money  deposited  was  in 
the  nature  of  a  penalty. 

It  may  be,  on  another  trial,  both  parties 
will  desire  to  reform  the  pleadings,  and  we 
refrain  from  commenting  upon  the  same. 

[4,  S]  Upon  this  state  of  the  record,  the 
court  Instructed  a  verdict  in  favor  of  defMid- 
ants,  and  appellants  submit  the  following  as- 
signment of  error:  "Second  Assignment  of 
Error:  The  court  erred  in  taking  the  case 
away  from  the  Jury  after  the  evidence  was 
all  in,  and  in  instructing  the  Jury  to  return 
a  verdict  for  the  defendants."  It  is  funda- 
mental error  to  improperly  Instruct  a  per- 
emptory verdict  which  requires  a  review  of 
the  record  on  appeal,  without  any  specific  as- 
signments of  error.  Searcy  v.  Grant  90  Tex. 
97,  37  S.  W.  320;  Ollvarrl  v.  W.  U.  Tele- 
graph Co.,  116  S.  W.  392;  Southern  Pine 
Lumber  Co.  v.  Arnold,  139  S.  W.  917.  How- 
ever, we  think  the  second  assignment  Is  of 
Itself  sufiOicient  to  raise  all  the  errors  com- 
mitted by  the  court  in  giving  the  peremptory 
instruction,  without  regard  to  the  points  pre- 
sented by  the  propositions  thereunder.  The 
Issues  of  fact  should  have  been  submitted  to 
the  Jury  upon  proper  Instructions,  and  It  was 
error  to  direct  a  peremptory  verdict.  This 
cause,  for  the  reasons  given,  will  be  reversed 
for  another  trial. 

Reversed  and  remanded. 
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GENTRY  et  tut  y.  McCARTY. 

(Court  of  Civil  Appeals  o{  Texas.     AmariUo. 

Nov.  18,  1911.)! 

1.  Husband  and  Wite  (§§  249,  250*)— Ook- 

MUNITT   PBOPEBTT. 

Under  Sayles'  Ann.  Civ.  St  1897,  art  2968, 
providing  that  all  property  acquired  by  either 
husband  or  wife  during  the  marriage,  except 
that  acquired  by  gift,  devise,  or  descent,  shall  be 
the  common  property  of  both,  etc.,  a  debt  in  fa- 
vor of  both  for  merchandise  sold  and  delivered 
and  a  debt  due  the  wife  for  personal  services 
constitute  community  property,  even  if  it  was 
agreed  that  part  of  the  proceeds  when  collected 
should  belong  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,    Cent   Dig.   {   911;    Dec.    Dig.   §§    249, 

2.  Husband  and  Wife  (|  270*)— Community 
Propebty — Suits  to  Recoveb — Parties. 

While  suit  to  recover  on  an  account  due  a 
community  should  be  brought  by  the  husband, 
that  the  wife  was  made  party  plaintiff  was  no 
ground  for  dismissing  the  cause;  dismissal  of 
the  wife  on  timely  exception  being  the  proper 
remedy. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  971;  Dec.  Dig.  §  270. ♦] 

3.  Justices  of  the  Peace  ({  150*)  —  Mis- 
joinder OF  Parties  —  Waiver  of  Objec- 
tion. 

By  failing  to  except  In  justice  court  for 
•  misjoinder  of  the  wife  in  a  suit  on  an  account 
due  a  community,  defendant  waived  the  objec- 
tion and  could  not  urge  it  on  appeal  in  the 
county  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §|  508-515;  Dec.  Dig.  i 
150.*] 

Appeal  from  Floyd  County  Court;  P.  P. 
Henry,  Judge. 

Action  by  D.  T.  Geutry  and  wife  against 
J.  F.  McCarty.  From  a  Judgment  dismissing 
the  cause  on  defendant's  appeal  from  Jus- 
tice Court,  plaintiffs  appeal.  Reversed  and 
remanded. 

T.  F.  Houghton,  for  appellants.  A.  L.  Love 
and  J.  B.  Bartley,  for  appellee. 

HALL,  J.  This  action  originated  In  the 
Justice  court  of  Floyd  county  and  was  based 
upon  an  account  for  work,  provisions,  and 
board.  The  account  Is  drawn  up  in  favor  of 
D.  T.  Gentry  and  wife,  and  the  several 
Items  therein  are  sugar,  coal,  flour,  coffee, 
etc.,  and  one  item  as  follows:  "Services  of 
Mrs.  D.  T.  Gentry  for  attending  to  rooms 
and  waiting  on  J.  F.  McCarty  and  his  son 
and  company  six  months  and  one-half  begin- 
ning November  13,  1908,  ?3».00."  The  total 
amount  claimed  to  be  due  Is  $130.98.  A  trial 
in  the  justice  court  resulted  in  a  Judgment 
for  plaintiffs  in  the  sum  of  |70,  from  which 
appellee,  McCarty,  appealed  to  the  county 
court  Before  the  trial  and  in  the  county 
court  for  the  first  time  McCarty  excepted 
to  the  plaintiffs'  account,  on  the  ground  that 

>  Filed  In  the  Court  ot  Civil  Appeals  tor  the  Sec- 
ond Supreme  Judicial  District  at  Ft.  Worth  Feb- 
ruary 7,  1911,  and  transferred  to  this  court  by  order 
ot  the  Supreme  Court  July  1,  1911. 


it  showed  a  misjoinder  of  parties  plaintiff, 
in  that  the  cause  of  action  is  for  community 
property,  and  "any  judgment  that  might  be 
secured  herein  would  be  community  property. 
Wherefore  defendant  says  that  there  Is  a 
misjoinder  of  parties  plaintiff  and  this  suit 
should  be  abated."  To  this  exception  the 
defendant  excepted  upon  several  grounds,  not 
necessary  to  redte  here.  Appellants'  exceiv 
Uon  was  filed  October  27, 1910.  On  the  same 
day  the  court  overruled  the  plaintiffs'  exceiv 
tlons  to  the  defendant's  plea  in  abatement, 
to  which  plaintiffs-  excepted.  It  seems  that 
no  judgment  was  entered  upon  the  merits, 
however,  but  on  the  following  day  plaintiffs 
filed  a  motion  for  a  new  trial,  which  was 
on  the  same  day  overruled.  From  a  bill  of 
exception,  presenting  matters  of  record.  It 
seems  that  on  the  2d  day  of  November  de- 
fendant filed  what  Is  called  "First  Amended 
Exception  and  Motion  to  Abate,"  but  which 
the  court  ordered  filed  as  of  date  October 
27th.  In  this  amended  exception  the  defend- 
ant raises  the  issue  that  the  cause  of  action 
as  amended  by  defendant's  oral  pleading  de- 
claring that  the  Item  of  $39,  above  set  out 
In  full,  was  the  separate  property  of  Mrs. 
Gentry,  was  setting  up  a  new  cause  of  ac- 
tion to  said  item;  that  the  pleading  showed 
on  its  face  the  misjoinder  of  parties.  In  that 
it  appeared  therefrom  that  plaintiffs  were 
suing  on  a  community  demand  for  $95.48, 
and  $39  as  the  separate  property  of  Mrs. 
Gentry  and  a  misjoinder  of  causes  of  action 
for  the  same  reason;  that  therefore  Mrs. 
Gentry  was  neither  a  necessary  nor  proper 
party  In  the  case.  Plaintiffs  excepted  to  this 
on  the  ground  that  It  was  not  filed  until  the 
2d  day  of  November,  six  days  after  the  judK- 
ment  of  the  court,  dismissing  the  cause  for 
misjoinder  of  parties  and  five  days  after  the 
motion  for  a  new  trial  was  overruled,  and 
that  the  objection  to  misjoinder  of  causes 
of  action  and  parties  was  waived  by  reason 
of  defendant's  failure  to  raise  that  issue  In 
the  justice  court,  and  upon  the  further 
ground  that  no  damage  was  shown  by  such 
misjoinder.  If  any.  The  judgment  entered 
as  of  the  27th  day  of  October,  1910,  sustain- 
ed the  defendant's  exceptions,  and  the  cause 
was  dismissed,  and  from  this  order  the 
plaintiffs  appeal  upon  13  assignments  of  er- 
ror. Many  of  the  assignments  relate  to  the 
same  matters,  and  It  will  not  be  necessary 
to  consider  them  In  detail. 

[1-31  The  entire  account  sued  upon,  as 
shown  by  the  record  before  us,  is  community 
property  of  D.  T.  Gentry  and  wife,  even 
though  they  may  have  an  agreement  between 
themselves  that  part  of  the  proceeds,  when 
collected,  shall  belong  to  her.  Sayles'  Civil 
Statutes,  art  2968.  While  suit  for  recovery 
thereof  should  have  been  brought  by  him 
alone,  the  fact  that  Mrs.  Gentry  was  made  a 
party  plaintiff  was  no  ground  for  dismissing 
plaintiff's  entire  case.    Johnson  v.  X]rado,  50 
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S.  W.  139;  Lee  v.  Turner,  71  Tex.  2(W,  9 
S.  W.  349.  Appellee's  exception  on  the  ground 
of  misjoinder.  If  urged  In  the  justice  court, 
sbould  liave  been  sustained  to  the  extent 
merely  of  dismissing  Mrs.  Gentry  as  a  party 
plaintiff  from  the  case.  This  not  baTing  been 
done,  however,  and  no  exception  baring  been 
filed  in  tbe  justice  court,  it  was  waired,  and 
appellee  could  not  urge  the  question  of  mis- 
joinder in  the  county  court  Matula  v.  Fitz- 
gerald (Tex.  App.)  15  S.  W.  644. 

The  other  matters  not  herein  disposed  of 
cannot  arise  upon  another  trial. 

For  the  error  sustaining  tbe  defendant's 
exception  and  dismissing  tbe  entire  case,  tbe 
judgment  Is  reversed,  and  tbe  cause  re- 
manded. 


BERGMAN  PRODUCE  CO.  v.  BROWNE. 

(Coart  of   Civil   Appeals  of  Texas.     Amarillo. 

Nov.  18,  1911.)! 

L  Continuance  (|  6*)— Right— Filino  An- 
swer  ON   DAT    OP   TbIAL—APPUCATION    OF 

Statdte. 
Plaintiff  sued  upon  an  itemized  verified  ac- 
count for  goods  sold,  and  on  the  day  of  trial 
defendant  filed  a  sworn  answer  alleging  that 
he  owed  plaintiff  nothing  when  the  petition  was 
filed  except  $15,  which  was  not  then  due  and 
which  he  tendered  into  court,  and  pleaded  ac- 
cord and  satisfaction  and  claimed  certain  cred- 
its not  allowed  in  plaintifTa  account  which,  with 
the  exception  of  $15,  was  alleged  to  be  a  full 
settlement  of  the  account.  Rev.  St.  1895,  art. 
2323,  provides  that,  when  an  action  is  founded 
on  a  verified  o^en  account.  It  shall  be  talcen  as 
prima  facie  evidence  of  that  fact,  unless  the 
other  partv  files  a  written  denial  under  oath, 

Erovided  that,  when  the  counter-affidavit  shall 
e  filed  on  the  day  of  trial,  plaintiff  shall  have 
the  right  to  continne  the  cause  until  the  next 
term.  Held,  that  the  answer  raised  tbe  issue  of 
the  truth  of  the  verified  account  so  as  to  entitle 
plaintiff  to  a  continuance  as  a  matter  of  right. 
[Ed.  Note. — For  other  cases,  see  Continuance, 
Dec.  Dig.  i  6.*] 

2.  AccouwT,  Action  on  (S  13*)— Sofficienct 

or  Arsweb— Satisfaction. 
An  answer,  in  an  action  on  a  verified  ac- 
coont,  admitting  that  defendant  had  bought  all 
tbe  items  set  out,  and  alleging  that  at  the  time 
tbe  suit  was  brought  he  owed  nothing,  claiming 
that  he  had  paid  all  that  he  owed  except  a  sum 
that  was  not  due  at  the  time  of  the  filing  of 
tbe  suit,  and  which  he  tendered  in  court,  and 
tpecially  pleading  payment,  settlement,  and  an 
iccord'and  satislaction,  states  a  good  defense. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent.  Dig.  S  39;  Dec.  Dig.  {  13.»J 

Appeal  from  Cottle  County  Court;  W.  B. 
Bray,  Judge. 

Action  by  tbe  Bergman  Produce  Company 
against  B.  C.  Browne.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded  for  new  triaL 

Magee  &  Ratliff,  for  appellant.  Brown  & 
Warllck,  for  appellee. 


'  Filed  In  tbe  Court  of  Civil  Appeals  for  tbe  Sec- 
ond Supmne  Judicial  District  of  Texas  at  Ft.  Worth 
rtontrj  6,  UIl,  and  transferred  to  this  court  by 
order  of  tbe  Supreme  Court  July  1,  19U. 


PRESLER,  J.  This  Is  a  suit  by  appellant 
against  appellee  upon  an  Itemized  account, 
verified  under  tbe  statute,  for  goods,  wares, 
and  merchandise  sold  appellee  during  the 
year  1910,  at  bis  special  instance  and  request. 
Appellee  answered  by  demurrer  and  by  sworn 
plea,  admitting  that  be  bad  bought  all  of  the 
items  set  out  in  appellant's  tmtition  on  or 
about  tbe  dates  alleged,  and  that  at  the  date 
of  tbe  filing  of  tbe  suit  be  did  not  owe  ap- 
pellant any  sum,  claiming  that  he  bad  paid 
appellant  all  that  be  owed,  except  tbe  sum  of 
$15.85,  which  was  not  due  at  tbe  time  of  tbe 
filing  of  this  suit,  and  wblcb  be  tendered  In 
court;  and  further  specially  pleading  certain 
alleged  facts  of  payment,  settlement,  and 
agreement,  constituting  a  plea  of  accord  and 
satisfaction,  claiming  certain  discounts,  cred- 
its, and  offsets  against  appellant's  account 
not  allowed  therein,  and  on  tbe  whole  claim- 
ing tbe  full  settlement  and  satisfaction  of 
appellant's  account,  with  the  exception  of 
the  $15.85  alleged  not  to  have  been  due  at 
tbe  time  of  suit,  and  praying  that  he  be  dis- 
charged with  bis  costs  and  that  be  be  also 
allowed  interest  at  6  per  cent,  per  annum 
on  the  sum  of  $425  withheld  from  appellee 
because  of  a  writ  of  garnishment  caused  to 
be  issued  by  appellant  on  the  6th  day  of 
August,  1710,  against  tbe  First  State  Bank 
of  Paducab.  A  trial  before  tbe  court  with- 
out a  jury  resulted  in  a  judgment  in  appel- 
lee's favor,  substantially  as  prayed  for,  from 
which  judgment  appellant  duly  appeals  to 
this  court  and  here  assigns  error. 

[1]  It  appears  from  the  record  that  upon 
tbe  filing  of  appellee's  amended  petition,  sub- 
mitting tbe  Issues  hereinbefore  set  out,  on 
the  day  of  trial,  appellant  applied  for  a  con- 
tinuance under  article  2323,  R.  S.  1895,  and 
here  assigns  as  error  the  action  of  tbe  court 
in  overruling  said  application.  Tbe  statute 
referred  to  reads  as  follows :  "When  any  ac- 
tion or  defense  la  founded  upon  an  open  ac- 
count, supported  by  the  affidavit  of  the  par- 
ty, bis  agent  or  attorney,  talten  before  some 
officer  authorized  to  administer  oaths,  to  tbe 
effect  that  sucb  account  is  within  tbe  linowl- 
edge  of  affiant  just  and  true,  that  it  Is  due, 
that  all  just  and  lawful  offsets,  payments 
and  credits  have  been  allowed,  tbe  same 
shall  be  taken  as  prima  facie  evidence  there- 
of, unless  the  party  resisting  sudi  claim 
shall  before  an  announcement  of  ready  for 
trial  in  said  cause,  file  a  written  denial  un- 
der oath,  stating  that  such  account  is  not 
Just  or  true  in  whole  or  In  part  and  If  in 
part  only,  stating  the  items  and  particulars 
which  are  unjust,  provided  that  when  such 
counteraffldavit  shall  be  filed  on  tbe  day  of 
the  trial,  tbe  party  claiming  under  such 
verified  account  shall  have  the  right  to  con- 
tinue such  cause  until  the  next  term  of  court. 
When  be  falls  to  file  such  affidavit,  be  shall 
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not  be  permitted  to  deny  the  account,  or  any 
Item  therein,  as  the  case  may  be." 

While  It  will  be  observed  from  appellee's 
pleadings  that  he  admits  that  he  purchased 
the  Items  of  the  account  sued  on,  and  that 
appellant's  ];)etitlon  shows  a  good  cause  of 
action,  unless  subject  to  be  defeated  by  the 
matters  set  out  In  appellee's  sworn  answer, 
that  he  In  effect  attacks  appellant's  verified 
account  in  whole  as  being  unjust  and  untrue, 
in  that  certain  payments  and  credits  claimed 
by  appellee  and  amounting  to  a  settlement  in 
full  of  said  account  are  not  allowed  therein, 
and  by  his  pleading  the  Justice  and  correct- 
ness of  the  entire  account  as  a  basis  for  any 
demand  whatever  against  appellee,  is  put  in 
Issue.  We  therefore  conclude  that  both  the 
petition  of  plaintiff,  setting  out  the  verified 
account  and  the  sworn  answer  thereto  of  ap- 
pellee, come  under  the  statute,  and  said  an- 
swer having  been  filed  on  the  day  of  trial, 
tendering  said  issues  for  the  first  time,  ap- 
pellant was  entitled  to  a  continuance  as  a 
matter  of  statutory  right,  and  that  the  court 
below  erred  in  overruling  said  application. 

In  the  case  of  S.  A.  &  A.  P.  Ry.  Co.  v.  Les- 
ter, 99  Tex.  220,  89  S.  W.  754,  the  Supreme 
Court,  discussing  the  question  of  the  compe- 
tency of  certain  Jurors,  who  had  not  paid 
their  poll  taxes,  to  sit  on  the  Jury,  and  the 
question  of  appellant's  statutory  rights  thus 
involved,  says:  "The  question  of  the  import- 
ance of  the  rights  to  the  defendant  is  not  a 
matter  for  Judicial  determination;  that  has 
already  been  decided  by  the  Legislature,  and 
the  defendant,  having  been  denied  a  positive 
legal  right,  suffered  an  -injury  which  entitled 
it  to  a  reversal  of  this  case." 

Appellant,  in  its  brief,  insists  that  no  stat- 
utory application,  such  as  is  required  under 
article  1276,  R.  S.,  was  ever  made  In  this 
case  or  shown  by  the  record  herein.  We 
think  it  a  sufficient  answer  to  this  contention 
to  state  that  the  order  of  the  court,  as  ap- 
pears from  the  record,  recites  that  (the  rul- 
ing complained  of  by  appellant)  was  made 
upon  appellant's  application  for  a  contbiu- 
ance,  stating  the  grounds  thereof  (which  are 
shown  by  the  record  to  exist),  and  that  ap- 
pellant duly  excepted  to  the  ruling  of  the 
court  and  gave  notice  of  appeal  therefrom. 

Appellant's  remaining  assignments  com- 
plain of  the  Judgment  rendered  as  not  sup- 
ported by  the  law  and  the  evidence,  and,  in 
view  of  the  necessity  to  reverse  and  remand 
this  case  because  of  error  of  the  court  In  re- 
fusing to  grant  the  continuance  applied  for 
by  appellant,  we  do  not  consider  it  proper 
to  here  discuss  the  sufficiency  of  the  evi- 
dence. 

[2]  We  will  state,  however,  that  in  our 
opinion  appellee's  pleadings  present  a  good 
and  sufficient  defense  to  plaintiff's  cause  of 
action  to  admit  evidence  In  support  of  the 
same. 


For  the  errors  hereinbefore  pointed  ont, 
we  conclude  that  this  cause  should  be  re- 
versed and  remanded  for  a  new  trial,  and  it 
is,  accordingly,  so  ordered. 


BERGMAN  PRODUCE  CO.  v.  FIRST  STATE 

BANK  OF  PADUOAH, 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  18,  1911.)  1 

Gabnishhent  (J  177»)— JuDOMBNT— Time  of 

Rendition. 

It  was  error  to  render  judgment  in  garnish- 
ment for  either  party  after  judgment  for  defend- 
ant in  the  principal  suit  pending  an  appeal; 
the  proper  course  being  to  continue  the  proceed- 
ing until  the  appeal  in  the  main  case  was  finally 
decided. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  i  327;   Dec.  Dig.  i  177.*] 

Appeal  from  Cottle  County  Court;  W.  E. 
Bray,  Judge. 

Action  by  the  Bergman  Produce  Comjtany 
agaiust  the  First  State  Bank  of  Paducah, 
Texas.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded  for 
further  proceedings. 

Magee  &  Ratliff,  for  appellant.  3.  3.  Rich- 
ards, for  appellee. 

PRESLER,  J.  This  is  a  garnishment  suit, 
growing  out  of  the  case  of  Bergman  Produce 
Company  v.  R.  C.  Browne,  141  S.  W.  153,  a 
suit  tried  In  the  county  court  of  Cottle  county, 
Tex.,  and  also  appealed  to  this  court  The 
garnishee  bank  answered  that  they  had  $425 
belonging  to  the  defendant  in  the  main  suit, 
to  wit,  R.  C.  Browne.  Judgment  in  the 
main  suit  went  against  appellant,  Bergman 
Produce  Company,  in  favor  of  R.  C.  Browne, 
defendant,  to  which  Judgment  appellant  ex- 
cepted and  gave  notice  of  appeal.  Thereaft- 
er the  garnishment  suit  was  called  and  Judg- 
ment rendered  against  appellant  herein  and 
in  favor  of  appellee,  to  which  Judgment  ap- 
pellant excepted  and  duly  appealed  to  this 
court  and  herein  assigns  as  error  the  action 
of  the  court  below  In  rendering  Judgment  in 
said  garnishment  proceeding  before  the  main 
suit  was  finally  disposed  of  on  appeal. 

We  are  of  the  opinion  that  the  objection 
is  well  taken,  and  that  the  court  below  should 
have  continued  the  garnishment  proceeding 
to  await  the  result  of  the  appeal  In  the 
main  case  and  final  Judgment  rendered! 
Thompson  v.  Burnham,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  ({  1058)  S97;  Haggerty  t. 
Ward,  25  Tex.  144.  We  are  further  of  the 
opinion,  this  court  having  by  opinion  handed 
down  of  this  date  reversed  and  remanded 
the  cause  of  Bergman  Produce  Company  v. 
R.  C.  Browne,  141  S.  W.  153,  wherein  this 


'  Filed  In  the  Court  ot  Civil  Appeals  (or  the  Sec- 
ond Supreme  Judicial  District  at  Ft.  Worth  Feb- 
ruary 6.  1911,  and  transferred  to  this  court  by  order 
ot  the  Supreme  Court  July  1,  1911. 
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garnishment  proceeding  was  sued  ont,  that 
this  cause  sbonid  be  bere  reversed  and  re- 
manded to  await  final  judgment  In  said  nam- 
ed cause,  and  it  is,  accordingly,  so  ordered. 


MISSOURI,  K.  ft  T.  RY.  CO.  et  al.  t.  JAR- 
MON  et  al. 

(Court  of  Qvil  Appeals  of  Texas.     Ft.  Worth. 

June  10,  1911.     On   Motion  for  Rehearing, 

Nov.  11,  1911.) 
1  Oabbiebs  (S  185*)— Gabbiaob  of  Lite  Stock 

— LlABILITT    OF    TEBMINAI,    CABBIEB  —  EVI- 
DENCE. 

The  rule  that,  where  freight  has  been  trans- 
ported by  saccessive  carriers,  the  burden  of 
proof  rests  on  the  last  carrier  to  show  that  it 
was  not  {Tuilty  of  negligence  resulting  in  injury 
to  the  freight,  does  not  apply  where  the  line  of 
the  alleged  terminal  earner  did  not  extend  to 
the  point  of  delivery,  and  where  such  carrier  did 
not  undertalie  to  transport  the  freight  beyond 
its  own  line,  or  where  the  agency  of  further 
transportation  was  not  one  over  which  it  had 
controL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  S§  835-850;   Dec.  Dig.  S  185.«] 

2.  Cabbiebs   (i  219*) — Injubiks  to   Fbeioht 
— LiABiuTT  or  SnccEssivK  Cabbiebs— Neq- 

LIGENCE. 

Where  cattle,  delivered  to  the  initial  car- 
rier in  good  condition,  were,  before  the  begin- 
ning of  the  transportation,  subjected  to  treat- 
ment causing  injuries,  and  the  cattle,  when  de- 
lirered  to  a  connecting  carrier,  were  in  sin  in- 
jured condition,  the  coimecting  carrier  was  not 
liable,  and  the  initial  carrier,  adjudged  liable  to 
the  shipper,  coald  not,  under  Interstate  Com- 
merce Act  Jnne  29,  1906,  c.  S591,  34  Stat.  584 
(0.  S.  Comp.  St.  Supp.  1909,  p.  1149),  recover 
over  against  the  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §f  950,  951;  Dec.  Dig.  {  219.»] 

3.  Appeai.  and  X^bob  (i  1173*)— Disposition 
OF  Case  on  Afpeai^-Revebsai.. 

Where  the  initial  carrier  has  not  appealed 
from  a  judgment  for  a  shipper  against  it,  nor 
from  a  judgment  in  favor  of  a  connecting  car- 
rier, the  judgment  will  not  be  disturbed  on  ap- 
peal by  other  connecting  carriers  from  an  erro- 
peons  judgment  against  them  in  favor  of  the 
initial  carrier. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f§  4562-4572;  Dec.  Dig.  | 
1173.*] 

Appeal  from  District  Court,  Mitchell  Coun- 
tr;  James  L.  Shepherd,  Judge. 

Action  by  Hall  Jarmon  against  the  Mls- 
Mnri,  Kansas  &  Texas  Railway  Company 
and  others.  From  a  Judgment  for  plaintiff 
against  defendant  the  Roscoe,  Snyder  &  Pa- 
cific Rall"way  Company,  and  for  it  against 
defendants  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  and  another,  the  two 
latter  companies  appeal.    Reversed. 

H.  C.  Hughes,  for  appellants.  Ed  J.  Ham- 
ner,  for  appellee  Jarmon.  Arthur  Yonge 
(Stephens  &  Miller,  on  motion  for  rehearing), 
for  appellee  Roscoe,  S.  &  P.  Ry.  Co. 

CONNER,  G.  J.  Hall  Jarmon  sued  the 
Roscoe,  Snyder  &  Pacific  Railway  Company, 
the  Texas  &  Pacific  Railway  Company,  the 


Missouri,  Kansas  &  Texas  Railway  Compa- 
ny of  Texas,  and  the  Missouri,  Kansas  & 
Texas  Railway  Company  for  damages  to  a 
shipment  of  cattle  from  Fluvanna,  Tex.,  to 
the  National  Stockyards,  East  St  Louis,  111. 
Plaintifr  dismissed  his  suit  against  the  Tex- 
as &  Pacific  Railway  Company.^and  proceed- 
ed to  trial  against  the  others  and  recovered 
a  judgment  of  $1,500  against  the  Roscoe, 
Snyder  &  Pacific  Railway  Company  as  the 
initial  carrier,  which  in  turn,  in  accordance 
with  its  prayer,  recovered  judgment  for  a 
like  amount  over  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  and 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany.   The  last  two  companies  alone  appeal. 

[1,2]  In  the  third  and  fifth  assignments 
of  error  exception  is  made  to  the  charge  of 
the  court  in  submitting  the  issue  of  uegll- 
geipce  as  against  the  Missouri,  Kansas  & 
Texas  Railway  Company,  on  the  ground  that 
as  against  that  company  the  evidence  did 
not  raise  the  issue,  and  we  think  the  as- 
signments must  be  sustained.  The  plaintiff, 
Jarmon,  neither  in  person  nor  by  agent,  ac- 
companied the  cattle,  and  no  act  or  omis- 
sion of  negligence  on  the  part  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Companies  is 
pointed  out  or  found  by  us  in  the  record. 
It  appears,  perhaps,  that  appellee  relies  up- 
on the  fact,  of  which  there  was  evidence 
tending  to  establish  that  when  the  cattle 
finally  arrived  at  the  stockyards  In  East  St. 
Louis  they  were  In  a  damaged  condition. 
By  agreement  of  the  parties,  however,  it  ap- 
pears that  the  line  of  the  terminal  carrier, 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, extends  no  farther  than  St  Louis, 
Mo.,  and  the  evidence  entirely  fails  to  show 
how  or  by  what  agency  the  cattle  were 
transported  from  St  Louis,  Mo.,  to  East  St 
Louis,  HI.,  where  they  were  delivered  to 
the  National  Stockyards  Company.  Nor  do 
-we  find  In  the  record  any  contract  on  the 
part^of  the  railway  company  last  named  by 
which  it  undertook  to  transport  the  cattle 
beyond  the  terminus  of  Its  own  line,  or  any 
evidence  that  the  agency  of  further  trans- 
portation was  one  over  which  that  company 
had  any  control.  In  this  attitude  of  the 
proof  the  generally  accepted  rule  that  the 
burden  of  proof  rests  upon  the  last  carrier 
to  show  that  it  was  not  guilty  of  negligence 
from  which  resulted  the  Injuries  has  no  ap- 
plication. See  Martin  v.  K.  C,  M.  &  O.  Ry. 
Co.  (No.  6,929)  139  S.  W.  C15,  recently  de- 
cided by  this  court 

Moreover,  if  additional  reason  be  needed, 
It  a£Brmatively  appears  in  the  evidence  that 
at  Fluvanna,  Tex.,  at  and  before  the  begin- 
ning of  the  transportation,  the  cattle  were 
subjected  to  treatment  and  injuries  from 
which  damages  probably  resulted,  and  that, 
when  the  cattle  were  delivered  to  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
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Texas  at  Ft.  Worth,  there  were  then  one  or 
more  dead  and  injured  cattle,  and  the  pre- 
sumption of  negligence  on  the  part  of  the 
terminal  carrier  materially  rests  upon  proof 
that  the  cattle  were  delivered  to  the  Initial 
carrier  In  good  condition.  Appellee  suggests 
that  the  court's  charge  restricted  the  Jury 
iu  its  findings  for  damages  against  the  Mis- 
souri, Kansas  &  Texas  Railway  to  such  dam- 
ages only  as  proximately  resulted  from  Its 
own  negligence.  But  It  by  no  means  satis- 
factorily appears  that  the  Jury  observed  the 
restriction,  Inasmuch  as  under  the  court's 
Instructions,  In  event  they  found  for  plain- 
tiff, they  were  to  find  for  him  all  damages 
against  the  Initial  carrier,  which  they  pre- 
sumably did,  but  in  the  same  connection 
found  against  the  appellants  named  for  pre- 
cisely the  same  sum,  notwithstanding  the 
evidence  showing  injury  and  damages  by 
preceding  carriers,  including  the  Roscoe, 
Snyder  &  Pacific  Railway  Company.  Under 
the  Interstate  commerce  act  of  June  29,  1900, 
the  Roscoe,  Snyder  &  Pacific  Railway  Com- 
pany has  the  right  of  recovery  over  against 
other  carriers  In  event  only  that  It  Is  able 
to  prove  that  the  damages,  for  which  the 
plaintiff  In  the  suit  showed  right  of  recovery, 
proximately  resulted  from  the  negligence  of 
such  other  carriers.  There  being  no  legal 
evidence  as  against  the  present  appellants 
tending  to  so  show,  we  think,  as  before  stat- 
ed, that  the  court  was  in  error  In  submitting 
the  issue  as  complained  of  in  the  third  and 
fifth  assignments  of  error,  and  there  was  al- 
so error  in  failing  to  give  appellants'  spe- 
cial charge  No.  1,  set  out  In  the  fourth  as- 
signment of  error,  reaulring  the  Jury  to  ao 
find. 

[3]  The  errors  above  indicated  require  a 
reversal  of  the  Judgment  as  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  and  the  Missouri,  Kansas  &  Texas 
Railway  Company.  The  Roscoe,  Snyder  & 
Pacific  Railway  Company,  however,  has  not 
appealed  from  the  Judgment  in  favor  of 
plaintiff  against  it,  nor  from  the  Judgment 
in  favor  of  the  Texas  &  Pacific  Railway  Com- 
pany, and  therefore  the  Judgment  In  favor  of 
these  parties  will  not  be  disturbed,  but  as 
against  the  appellant  railway  companies  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  trial  upon  the  Issues  raised  un- 
der the  plea  of  the  Roscoe,  Snyder  &  Pacific 
Railway  Company  over  against  the  appel- 
lants. 

On  Motion  for  Rehearing. 

A  re-examination  of  the  record  has  failed 
to  convince  us  of  error  in  our  original  con- 
clusions. As  to  the  conclusion  relating  to 
the  matter  of  leaving  undisturbed  the  Judg- 
ment la  favor  of  Hall  Jarmon  and  the  Tex- 
as &  Pacific  Railway,  which  is  especially  as- 
sailed In  the  motion  for  rehearing,  we  are 
of  the  opinion  that  the  practice  adopted  was 


correct.  The  plaintiff,  Jarmon,  alleged  negli- 
gence on  the  part  of  the  Roscoe,  Snyder  & 
Pacific  Railway  Company,  and  obtained  a 
judgment  which  is  in  no  wise  dependent 
upon  whether  that  company  is  entitled  to  a 
judgment  over  against  appellants,  and  which 
is- not  attacked  either  by  appeal  or  by  cross- 
assignmeut  No  reason  is  therefore  perceiv- 
ed why  the  plaintiff,  Jarmon,  should  be  de- 
layed pending  a  settlement  of  the  Issues 
material  alone  to  the  railway  companies. 
The  course  pursued  by  ns  In  the  particular 
referred  to,  if  not  In  harmony  with  Hamil- 
ton V.  Prescott,  73  Tex.  505,  11  S.  W.  548, 
as  some  of  us  tblnk  it  is,  is  certainly  in  ac- 
cord with  the  later  cases  of  Texas  &  Pacific 
Ry.  Co.  ▼.  Henson,  132  S.  W.  118,  and  Ft  W. 
&  D.  0.  Ry.  Co.  V.  Garlington,  41  Tex.  Civ. 
App.  340.  92  8.  W.  270. 

The  motion  for  rehearing  is  accordingly 
overruled. 


EL  PASO  FOUNDRY  &  MACHINE  CO.  T. 
BENNETT. 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Nov.  10,  1911.     Rehearing  De- 
nied December  0,  1911.) 

1.  Master  and  Servant  (i  217*)— Injuries 
TO  Servant— Defective  Machine— Assum- 
ed Risk. 

Where  a  servant  was  injured  by  a  defect 
in  the  lathe  he  was  directed  to  operate,  the  de- 
fense of  assumed  risk  should  be  confined  to  the 
question  whether  or  not  he  knew  the  danger, 
or  could  have  known  it  by  the  use  of  ordinary 
circumspection,  independent  of  whether  he  Rhould 
have  stopped  the  machine  before  undertaking 
to  change  the  speed :  such  question  being  rele- 
vant only  to  the  defense  of  contributory  negli- 
gence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  217.»] 

2.  Master  and  Servant  (H  288,  2S0»)— In- 
juries TO  Servant — Assumed  Risk— Con- 
TRiBUTOBY  Negligence  —  Question  fob 
Jury. 

In  an  action  for  injuries  to  a  servant  by 
the  kick  of  a  speed  lever  attached  to  a  lathe, 
due  to  a  defect  in  the  gears,  evidence  held  to 
require  submission  to  the  jury  of  the  questions 
of  assumed  risk  and  plaintitTs  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  1008-1132;  Dec.  Dig. 
§§  288,  2S9.»] 

3.  Master  and  Servant  (j  289*)— Injuries 
TO  Servant— Defective  Machinery— Serv- 
ant's Duty. 

Where  a  servant  was  directed  to  do  cer- 
tain work  on  a  machine,  the  defectiveness  of 
which  he  had  no  knowledge,  he  was  not  requir- 
ed, as  a  matter  of  law,  to  make  an  inspection 
to  ascertain  whether  the  machine  was  in  work- 
ing order,  but  was  only  bound  to  exercise  ordi- 
nary care. 

[B^.  Note. — ^Por  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  $  289.*} 

Ai^eal  from  District  Court,  El  Paso  Coun- 
ty;  James  R.  Harper,  Judge. 

Action  by  Sam  Bennett  against  the  Kl 
Paso  Foundry  &  Machine  Company.     JuUk- 
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nent  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

C.  W.  Groom  and  J.  L.  Dyer,  for  appellant. 
Patterson  &  Wallace,  for  appellee. 

PETICOLAS,  O.  J.  In  this  case  the  ap- 
pellee had  Judgment  In  the  court  below 
against  the  appellant,  In  a  suit  for  damages 
for  personal  Injury.  Practically  the  only 
(inestlon  raised  in  the  case  by  the  appellant 
is  whether  the  appellee  assumed  the  risk  as 
a  matter  of  law,  and  whether  the  trial  court 
erred  In  submitting  to  the  Jury  the  question 
of  assumed  risk. 

The  appellee  at  the  time  of  the  injury  was 
working  on  a  machine  called  a  "Patent  Head 
Lathe."  He  had  been  put  to  work  upon  this 
machine  by  the  appellant,  although  it  was 
not  his  regular  Job.  It  is  somewhat  difficult 
to  describe  the  machine  without  the  aid  of 
a  photograph,  which  we  have  in  the  record, 
bQt  whldi  It  is  impracticable  to  transfer  to 
the  opinion.  In  ao  far,  however,  as  it  may 
be  done,  it  appears  that  the  lathe  was  op- 
erated by  a  belt  revolving  upon  a  wheel  or 
pnlley  above  the  lathe,  and  upon  a  wheel  In 
the  lathe.  Those  wheels  were  at  right  angles 
to  the  longitudinal  direction  of  the  lathe,  so 
that,  as  the  workman  stood  facing  the  lathe, 
the  wheel  in  the  lathe  upon  which  said  belt 
ran  revolved  exactly  towards  him,  or  exactly 
from  him.  Immediately  above  the  longitud- 
inal center  of  the  lathe,  and  connected  with 
certain  cones,  cogs,  and  gears,  about  12  feet 
above  the  lathe,  was  a  lever,  or  fiandle,  which 
tras  used  to  change  the  speed  of  the  machine. 
It  operated  with  the  longitudinal  direction  of 
the  machine ;  that  i(i  to  say,  it  hung  immedi- 
ately above  the  machine,  and  Its  lower  end 
was  nearer  the  left-hand  end  of  the  lathe,  as 
the  workman  faced  the  machine,  when  it  was 
upon  the  high  speed.  To  change  to  a  lower 
speed,  this  lever  moved  with  the  longitudinal 
direction  of  the  machine,  between' the  sides 
of  the  belt  which  operated  the  machine,  to 
a  potait  nearer  the  right-hand  end  of  the  ma- 
chine as  one  faced  it  Or,  to  state  It  again 
for  clearness,  as  one  faced  the  machine,  im- 
mediately in  front  of  him  and  at  right  angles 
to  the  length  of  the  machine  was  the  lower 
wheel,  or  pnlley,  and  the  belt  from  it  to  the 
upper  wheel,  which  was  about  12  feet  above 
b!m,  and  attached  about  12  feet  above  htm, 
and  to  the  right  of  the  belt  and  pulleys,  was 
the  upper  end  of  the  said  lever.  When  the 
machine  was  running  on  high  speed,  the  low- 
er end  was  brought  through  the  belt,  nearly 
to  the  left-hand  end  of  the  machine.  To 
change  to  a  lower  speed,  the  machine  was 
designed  so  that  a  push  upon  the  lower  end 
of  tills  lever  would  carry  it  through  between 
the  belts  and  to  a  point  upon  the  right-hand 
<ide  of  the  belts,  and  this  movement  shifted 
certain  cones  and  gear  wheels  about  12  feet 
above,  and  thus  reduced  the  speed  in  the  ma- 
chine. There  was  also  another  lever  to  the 
light  of  this  one,  which  might  ht  tised  to 
stop  the  machine. 


On  the  day  of  the  injury,  appellee  had  oc- 
casion to  change  the  machine  from  high 
speed  to  low  speed.  The  change  speed  lever 
was  in  position,  as  described,  at  nearly  the 
left-hand  end  of  the  lathe,  and  tied  to  it  at 
its  lower  end  was  a  rawhide  string,  which 
was  fastened  at  the  left-band  end  of  the 
lathe,  for  the  purpose  of  holding  the  lever 
in  position.  Appellee  had  never  before  that 
time  had  occasion  to  use  the  change  speed 
lever.  He  untied  the  rawhide  string  where 
it  was  attached  to  the  lathe,  folded  it  up  in 
his  left  hand,  passed  it  through  the  belt 
which  ran  over  the  wheels  described,  and 
reached  for  it  with  his  right  hand.  There  is 
some  conflict  in  the  evidence  as  to  whether 
be  had  succeeded  in  getting  it  attached  to  bis 
right  hand  or  not,  but  we  do  not  deem  this 
question  material.  At  this  moment,  how- 
ever, the  change  speed  lever  suddenly  moved 
from  the  extreme  left-hand  end  of  the  lathe 
towards  the  right-hand  end,  striking  appel- 
lee's hands.  In  some  way,  not  made  clear  by 
the  evidence,  this  resulted  in  appellee's  hand 
and  arm  being  drawn  down  between  the 
wheel  and  belt,  and  almost  the  entire  arm 
crushed  and  mangled. 

The  testimony  showed  that  the  lathe  and 
its  machinery  were  defective,  in  this:  In 
that  the  cones  above  the  machine,  which 
changed  the  speed,  had  become  worn,  so  that 
the  change  speed  lever  would  at  times  move 
suddenly  from  the  one  position  to  the  other, 
and  this  defective  condition  was  directly  at- 
tributable to  and  caused  by  the  negligence 
of  the  appellant 

It  appears  that  the  appellee  had  worked 
on  this  machine  a  year  or  more  before  this 
time  for  a  short  period,  and  at  that  time 
tjjere  was  no  rawhide  string;  that  he  had 
worked  on  It  a  few  hours  some  days  before 
the  time  of  the  accident,  and  that  at  that 
time  the  lever  was  attached  to  the  left-hand 
end  of  the  lathe,  as  described,  by  said  raw- 
hide string;  that  at  the  time  he  was  injured 
he  had  been  working  on  the  machine  for 
about  18  hours.  He  testified,  and  we  find, 
that  he  had  never  had  occasion  to  move  the 
change  speed  lever  at  any  time  since  the 
rawhide  string  had  been  attached  to  it  He 
also  testified  that  he  was  at  the  time  filing 
some  work  upon  the  lathe,  and  it  was  run- 
ning at  too  great  a  rate  of  speed,  and  he  un- 
dertook to  change  the  rate  of  speed  for  that 
reason. 

It  is  very  strenuously  contended  by  the 
appellant  that  the  appellee,  seeing  the  raw- 
hide string,  was  thereby  apprised  of  the  risk 
of  operating  the  machine,  as  a  matter  of 
law.  It  is  also  contended  that.  Inasmuch  as 
the  machine  could  have  been  stopped  before 
changing  the  speed,  and,  inasmuch  as  appel- 
lee did  not  do  so,  but  undertook  to  change 
the  speed  while  the  machine  was  In  motion, 
he  took  the  most  hazardous  of  two  methods, 
and  thereby  assumed  the  risk,  as  a  matter  of 
law. 

Wl  To  our  minds,  this  case  presents  a  very 
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dlfiScult  QueBtlon,  not  of  wtaat  Is  the  law,  for 
that  seems  to  be  fairly  well  settled,  but  of 
the  application  of  that  law  to  the  facts;  and 
especially  does  It  become  difiBcuU  when  we 
undertake,  as  suggested  by  appellant  we 
should  do,  to  distinguish  between  assumed 
risk  and  contributory  negligence,  as  applica- 
ble to  the  facts  In  this  case.  We  incline  to 
the  opinion  In  this  case  that  the  defense  of 
assumed  risk  should  be  confined  to  the  ques- 
tion whether  or  not  Bennett  knew  the  dan- 
ger, or  could  have  known  It  by  the  use  of 
ordinary  circumspection:  and  that  the  con- 
tention, made  by  appellant,  that  Bennett 
should  have  stopped  the  machine  before  he 
undertook  to  change  the  speed  is  one  of  con- 
tributory negligence. 

[2]  The  testimony  showed  that  the  change 
speed  gears  were  put  in  the  machine  for  that 
very  purpose,  1.  e.,  that  the  speed  might  be 
changed  without  stopping  the  machine.  It 
also  showed  that  it  was  customary  to  so 
change  it ;  that  no  other  method  of  changing 
was  used,  except  to  change  the  speed  while 
the  machine  was  in  motion  by  the  use  of  the 
lever  described.  But,  without  attempting  to 
decide  specifically  that  there  is  no  element  of 
assumed  risk  which  enters  into  Bennett's 
change  of  the  speed  without  stopping  the  ma- 
chine, we  are  clearly  of  the  opinion  that  that 
particular  question,  whether  it  Is  assumed 
risk  or  contributory  negligence.  Is  a  question 
of  fact  for  the  Jury,  and  was  properly  sub- 
mitted as  such. 

It  remains  to  be  seen  whether  Bennett,  as 
a  matter  of  law,  assumed  the  risk.  The  tes- 
timony showed:  That  at  the  time  be  worked 
on  the  machine  two  years  before  there  was 
no  rawhide  string.  That  at  the  time  he  was 
injured  he  had  worked  about  18  hours.  That 
he  had  never  had  occasion  to  change  the  lev- 
er since  the  string  was  on  it;  and  he  says: 
"I  did  not  know  of  any  defect  in  the  shaft- 
ing appliances  or  cones  of  that  machine.  I 
did  not  tmow  that  lever  'B'  would  fly  off 
when  I  untied  that  string.  I  never  had  no 
occasion  to  untie  that  string  before.  I  was 
put  on  for  a  few  hours  as  a  man  quit,  and 
it  was  a  short  Job,  so  the  foreman  told  me 
to  go  ahead  and  get  it  out  I  did  not  know 
when  I  untied  this  string  that  the  lever 
would  kick  out  I  had  no  occasion  to  believe 
It  would  kick.  I  did  not  know  of  any  defect 
In  the  cone.  I  had  not  been  instructed  by 
any  one  with  reference  to  operating  that  ma- 
chine or  holding  that  handle."  The  foreman, 
Williams,  testified:  "I  would  not  consider  It 
hazardous  for  a  prudent,  experienced  ma- 
chinist, with  regard  for  his  own  safety,  to 
go  ahead  without  asking  any  questions  about 
it,  be  seeing  the  string,  as  I  have  run  the 
machine  myself  In  the  same  condition.  I 
never  thought  of  an  accident  of  that  kind 
happening  by  reason  of  that,  and  never  would 
have  thought  so,  and  no  one  would  have 
thought  so.  I  would  not  consider  that  a« 
one  of  the  natural  and  probable  consequenc- 
es by  use  of  that  string  on  the  clutch.    Or- 


dinarily, that  cone  being  worn,  the  lever 
fiying  out  and  striking  you  would  not  be  one 
of  the  natural  and  probable  consequences 
thereof,  because  you  are  not  standing  in  line 
with  it."  Another  witness  for  appellee  tes- 
tified: "A  man  standing  on  the  ground  could 
not,  .by  looking  up,  discover  the  defects  or 
defective  condition  of  these  cones." 

On  cross-examination,  Bennett  testified: 
"The  string  had  been  there  so  long  I  never 
gave  it  a  thought  The  string  was  not  nec- 
essary, and  was  not  there  when  I  worked 
there  two  years  before.  I  knew  the  string 
was  tied  on  there.  I  realized  that  if  that 
string  In  passing  through  the  belts  came  In 
contact  with  belt  and  pulley  It  would  be  dan- 
gerous. If  I  had  stopped  to  think  about  the 
lever  being  tied,  I  suppose  my  knowledge  and 
observation  would  have  told  me  It  was  dan- 
gerous. Any  one  with  ordinary  Judgment 
and  discretion  would  know  It  was  dangerous 
if  he  stopped  to  look  into  it.  I  realize  note  it 
was  dangerous,  and  by  the  exercise  of  ordi- 
nary circumspection  I  could  have  ascertained 
the  defect,  but  I  never  stopped  to  think  about 
it,  whether  It  was  dangerous  or  not  and  did 
not  ask  any  questions,  nor  make  any  Investi- 
gation." 

[3]  The  statements  of  the  plaintiff  himself, 
on  cross-examination,  make,  to  our  minds,  the 
main  difficulty  in  the  case.  Being  an  experi- 
enced machinist,  when  he  went  to  work  on 
the  machine  and  found  the  rawhide  string 
tied  on  it  he  must  necessarily,  we  think, 
have  known  that  the  machine  was  defective. 
But  does  it  follow  that  he  must  necessarily 
have  known  that  the  defect  was  dangerous, 
or  that  the  use  of  ordinary  circumspection 
would  have  shown  him  that  it  was  danger- 
ous? It  must  be  borne  in  mind,  as  we  think, 
that  the  danger  was  the  kick  of  the  lever. 
It  must  also  be  borne  in  mind  that  Bennett, 
under  the  law,  was  not  required  to  make  an 
Inspection.  Perhaps  the  strongest  statement 
of  what  bis  duties  were.  In  so  far  as  assum- 
ed risk  is  concerned,  la  foimd  in  the  case  of 
Railway  v.  Hynson,  101  Tex.  646,  100  S.  W. 
930,  In  which  the  Supreme  Court  says  that : 
"The  servant  assumes  the  risk  of  a  danger 
of  which  he  has  acquired  knowledge,  and  of 
such  hazards  as  he  would  have  learned  by 
the  exercise  of  that  ordinary  circumspection 
which  a  prudent  man  would  have  used  in  the 
particular  employment" 

In  Railway  v.  Ilannig,  91  Tex.  351,  43  S. 
W.  610,  Judge  Gaines  stated  the  law  to  be 
that:  "The  servant  has  the  right  to  rely 
upon  the  assumption  that  the  machinery  with 
which  he  is  called  upon  to  work  is  reason- 
ably safe.  He  is  not  required  to  use  ordinary 
care  to  see  whether  this  has  been  done  or 
not  He  does  not  assume  the  risk  arising 
from  the  failure  of  the  master  to  do  his  duty, 
unless  he  knows  of  the  failure  and  the  at- 
tendant risk,  or  in  the  ordinary  discharge  of 
his  own  duty  must  necessarily  have  acquired 
the  knowledge." 
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Under  the  law,  then,  to  assume  the  risk, 
Bennett  mnst  either  have  known  the  danger, 
or  the  danger  must  have  been  such  as,  by  the 
exercise  of  ordinary  circumspection,  but  not 
amounting  to  an  Inspection,  he  should  have 
discovered  the  danger. 

As  said  before,  we  think  It  a  fair  assump- 
tion that  Bennett  knew  there  was  a  defect; 
If  we  assume  that  In  the  exerdse  of  ordinary 
circumspection  he  would  have  learned  that 
the  lever  would  kick  out,  does  It  follow  that 
be  would  have  learned  that  this  motion  of 
the  lever  might  be  dangerous?  The  lever 
moved  in  a  line  with  the  length  of  the  ma- 
chine, and  not  towards  the  workman.  Would 
a  man  of  ordinary  circumspection  have  seen 
that  there  was  danger  from  the  movement  of 
tils  lever? 

We  are  not  unmindful  of  the  streng^tb  of 
appellant's  contention,  and  we  do  not  over- 
look the  things  that  Bennett  himself  stated 
on  cross-examination,  yet  it  will  be  remem- 
bered that  defendant's  foreman  testified  that 
he  did  not  think  the  kick  of  the  lever  dan- 
geroos. 

It  is  apparent  that  the  question  reduces  it- 
self to  whether  a  man  of  ordinary  circum- 
spection would  have  stopped  to  look  Into  It, 
and  would  have  concluded  from  looking  Into 
It,  not  from  inspection  of  it,  that  the  defect 
was  a  dangerous  one.  We  can  see,  also,  that 
when  Bennett  testifies  that  he  did  not  know 
the  defect,  and  that  the  lever  would  kick  out, 
that  it  may  be  that  ordinary  circumspection 
(without  inspection)  would  not  have  told  him 
that  there  was  diknger,  and  It  seems  to  us 
that  it  is  exactly  in  these  cases,  where  the 
minds  of  ordinary  men  can  differ,  that  it  is 
proper  to  submit  the  matter  to  the  Jury. 

In  Drake  v.  Railway,  99  Tex.  246,  89  S.  W. 
409,  Mr.  Justice  Williams  said :  "Whether  or 
not  the  condition  of  a  tool  be  so  obvious  that 
a  servant  necessarily  assumes  the  risk  of 
using  it,  must  depend,  in  some  cases,  not 
merely  upon  the  simple  character  of  the  in- 
strument itself  and  the  openness  of  the  de- 
fects in  it,  but  also  upon  the  situation  and 
the  condition  of  the  servant  himself,  his  op- 
portunity and  capacity  for  discovering  that 
condition,  and  the  circumstances  calculated 
to  withdraw  bis  attention  from  it;  and  the 
test  in  doubtful  cases  is  the  Judgment  of  a 
Jury  upon  the  question  whether  or  not  per- 
sons of  ordinary  prudence,  similarly  situated, 
would  have  discovered  the  risk."  To  our 
minds,  this  case  presents  exactly  that  status 
of  alfairB.  Whether  or  not  a  person  of  or- 
dinary circumspection,  without  inspection, 
would  have  realized  that  there  was  danger 
from  the  lever  suddenly  moving,  not  towards 
the  operator,  but  in  a  line  at  right  angles  in 
front  of  him,  la  a  doubtful  question  on  which 
ordinary  minds  could  differ,  and  one  upon 
whldi  it  was  proper  to  take  the  verdict  of  a 
Jury. 


We  think  the  whole  circumstances  should 
be  taken  into  consideration ;  that  the  appel- 
lant had  In  Its  possession  and  in  daily  use  a 
piece  of  machinery,  which  it  negligently  al- 
lowed to  remain  defective,  and,  as  it  noW  con- 
tends, dangerous;  that  plaintiff  was  not  the 
regular  operator  of  this  machine;  that  he 
was  ordered  to  use  it  for  the  particular  Job; 
that,  although  the  string  was  on  the  machine, 
others  had  used  it,  as  did  plaintiff;  that 
plaintiff  was  not  required  to  inspect  the  ma- 
chine; that  he. gave  the  ihatter  no  thought, 
and  we  are  unable  to  conclude,  as  a  matter  of 
law,  that  plaintiff  did  assume  the  risk;  but 
we  believe  the  issues  of  a^umed  risk  and 
contributory  negligence  should  have  been,  as 
was  done,  submitted  to  the  Jury. 

The  case  is  therefore  affirmed. 


WARUEN  et  al.  v.  KIMMELI* 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Nov.  1«,  1911.) 

1.  Waters  and   Water  Courses   (S  179*)— 
Instructions— Pboxiuate  Cause. 

Where  the  evidence  in  an  action  for  damage 
to  land  by  erectini^  a  dam  in  a  creek,  causing 
an  overSow,  raised  the  issue  of  proximate  cause, 
a  requested  charge  should  have  been  given  that 
if  plaintiff  has  suffered  damages,  but  that  if  the 
jury  believed  he  would  have  suffered  such  dam- 
age, if  any,  even  if  defendant's  dam  had  not 
l>een  constructed,  they  should  find  for  defendant. 
[Dd.  Note.— For  other  cases,  see  Waters  and 
Water  Oourses,  Dec.  Dig.  f  179.*] 

2.  Trial  (i  203*)—lNSTBt;cnoNa— Defenses- 
Affirmative  Presentation. 

Defendant  has  a  right  to  have  bis  theory  of 
the  case  affirmatively  presented  by  the  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  'see  Trial,  Cent. 
Dig.  fi  477-^79;   Dec.  Dig.  §  203. •] 

3.  Trial  (§  261*)—In8tedction8— Requests- 
Sufficiency. 

A  requested  charge,  in  an  action  for  dam- 
ages, to  land  by  overflow  from  a  dam  erected  by 
defendant,  that  if  the  jury  believed  that  plain- 
tiff had  suffered  damage,  but  that  he  would 
have  suffered  such  damage  as  be  did,  if  any, 
even  if  defendant's  dam  had  not  been  construct- 
ed, they  should  find  for  defendant,  even  if  incor- 
rect in  law,  was  sufficient  to  suggest  to  the 
court  the  necessity  of  a  charge  on  proximate 
cause;  the  evidence  making  such  charge  neces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  am,  671-675;  Dec.  Dig.  g  261.*] 

Ebrror  from  District  Court,  Harris  County; 
W.  P.  Hamblen,  Judge. 

Action  by  W.  S.  Kimmell  against  John 
Warren,  Jr.,  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Hutcheson,  Campbell  &  Hutcheson,  for 
plaintiffs  in  error.  Meek  &  Hlghsmlth,  for 
defendant  in  error. 

PETICOLAS,  C.  J.  This  was  a  suit  in  the 
district  court  of  Harris  county  by  the  plain- 
tiff, W.   S.   Kimmell,  against  John   Warren 
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and  FatUIo  Hlgglns,  defendants.  It  was 
alleged:  That  the  plaintiff  was  a  tenant 
of  certain  land  situated  on  a  creek  known  as 
"Big  Cypress."  That  the  defendants  War- 
ren and  Hlggius  owned  a  tract  of  land  lying 
on  said  creek  about  one  mile  below  the  land 
leased  by  the  plaintiff.  That  the  creek  was 
a  natural  drain  for  that  country,  and  es- 
pecially for  plaintiCTs  land.  The  plaiutifT 
had  certain  crops  on  said  land,  and  that 
the  defendants,  in  October,  1907,  constructed 
a  dam  on  their  land  across  said  creek.  That 
said  dam  held  the  water,  backed  it  on  the 
plaintiffs  land,  destroyed  Ms  crops,  and 
caused  him  damage.  The  plaintiff  had  Judg- 
ment, and  the  defendants  appealed. 

It  will  be  noted  that  the  suit  was  against 
two  parties,  John  Warren  and  Patillo  Hig- 
glns.  The  case  came  on  for  trial  the  23d 
day  of  November,  1909,  and  the  Judgment  re- 
cites that  "during  the  progress  of  the  trial, 
it  having  been  shown  that  the  defendant 
Patillo  Higgins  had  no  Interest  in  the  land 
upon  which  the  dam  was  erected  and  that  be 
took  no  part  In  erecting  said  dam,  it  was 
announced  by  the  plaintiiTs  attorney  that 
he  would  not  seek  a  Judgment  against  Pa- 
tillo Higgins;  but,  there  being  no  order  en- 
tered of  record  dismissing  Patillo  Higgins," 
the  Jury  rendered  their  verdict  on  the  24th 
day  of  November,  1909,  and  the  judgment 
further  recites  that  "the  18th  day  of  De- 
cember, 1909,  the  plaintiff  by  his  motion 
dismissed  the  defendant  Patillo  Higgins  from 
this  cause."  Judgment  was  entered  against 
John  Warren  but  not  against  Patillo  Hig- 
gins. It  appears  also  from  the  record  that 
a  motion  to  dismiss  Patillo  Higgins  from  the 
cause  was  filed*  December  14,  1909,  without 
any  reference  therein  to  the  fact,  if  it  be  a 
fact,  as  recited  in  the  Judgment,  that  the 
plaintiff  had  before  verdict  taken  a  nonsuit 
as  to  Higgins.  On  December  18,  1909,  plain- 
tiff's said  motion  to  dismiss  was  granted. 

The  appellant  thereafter  moved  to  correct 
snid  decree  and  enter  a  proper  Judgment  and 
In  this  court  assigns  error  which.  In  sub- 
stnnce.  Is  to  the  effect:  (a)  That  the  dis- 
missal was  after  verdict  and  the  dismissal 
as  to  Higgins  dismissed  also,  in  law,  as  to 
Warren;  (b)  that  the  dismissal  was  after 
verdict,  and  was  therefore  Ineffective  as  to 
either  party,  leaving  in  effect  a  Judgment 
against  Higgins,  which  is  unsupported  by 
any  evidence. 

If  we  undertook  to  decide  these  questions, 
we  would  first  have  to  determine  whether 
the  dismissal  as  to  Higgins  was  before  or 
after  verdict.  Then  we  would  have  to  de- 
termine whether  dismissing  the  case  after 
verdict,  If  that  can  be  done  (see  R.  S.,  art. 
1301),  vacated  the  Judgment  as  to  both.  If 
the  dismissal  was  after  verdict  and  was  in- 
effective, it  is  apparent  that  there  was  a 
verdict  against  Higgins  unsupported  by  any 
evidence.  It  has  been  held  that  granting  a 
motion  for  new  trial  as  to  one  party  grants 


as  to  all  parties.  See  Hume  t.  Shlntz,  16 
Tex.  Oly.  App.  512,  40  S.  W.  1070;  Schlntz 
V.  Morris,  13  Tex.  Civ.  App.  580,  35  S.  W. 
617. 

Under  any  of  these  phases  of  the  case,  It 
would  have  to  be  reversed.  The  only  holding 
which  would  support  the  verdict  as  against 
said  assignment  would  be  to  hold  that  the 
nonsuit  was  taken  before  verdict  and  that 
the  Judgment  was  properly  entered  on  the 
verdict.  As  the  case  will  be  reversed,  how- 
ever, on  other  grounds,  and  these  matters 
will  not  occur  again.  It  is  not  lncuml)ent 
upon  us  to  decide  them. 

Appellant  introduced  a  great  deal  of  testi- 
mony tending  to  show  that  the  dam  was  not 
the  cause  of  the  submergence  of  plaintiff's 
land.  The  testimony  was  based  on  a  differ- 
ence in  the  elevation  of  the  two,  the  top  of 
the  dam  being  lower  than  the  plaintiiTs 
land,  on  continued  rainy  weather  at  that 
time,  and  on  the  situation  and  location  of  a 
creek  called  "Mound  creek,"  which  ran  at 
the  back,  or  west,  of  plaintiffs  property, 
and  testimony  showing  that  in  heavy  rains 
Mound  creek  overflowed  this  particular  laud. 
Without  further  quoting  said  testimony.  It 
Is  suflScient  to  say  that  It  was  amply  sufll- 
cient  to  raise  the  issue  that  plaintiff's  crops 
would  have  been  damaged  even  If  the  de- 
fendants' dam  had  not  been  constructed  and 
maintained. 

Appellant's  first  assignment  of  error  is  to 
the  refusal  of  this  charge:  "You  are  In- 
structed, at  the  request  of  the  defendants 
herein,  that  if  you  believe  from  the  evidence 
that  plaintiff  has  suffered  damages,  but  If 
you  further  believe  from  the  evidence  that 
plaintiff  would  have  suffered  such  damages 
as  he  did  suffer.  If  any  you  find,  even  If 
John  Warren's  dam  had  not  been  construct- 
ed and  maintained,  you  will  find  for  the  de- 
fendant." 

Appellant's  twenty -second  assignment  of  er- 
ror is  to  the  effect  that  the  trial  court  erred 
in  not  charging  the  Jury  fully  on  the  issue  of 
proximate  cause,  and  that  the  court  should 
ha%'e  charged  on  these  issues,  even  If  the 
requested  charges  were  Incorrect 

[1]  We  think  these  assignments  are  both 
well  taken,  should  be  sustained,  and  the 
court's  failure  to  charge  on  proximate  cause 
should  reverse  the  case.  The  trial  court 
gave  no  charge  on  proximate  cause  at  all. 
The  evidence  gave  rise  to  this  issue,  and  a 
charge  on  that  subject  should  have  been 
given. 

[2]  The  defendants  had  the  right,  also,  to 
have  presented  their  theory  of  the  case  af- 
firmatively. See  Railroad  v.  McGlamony,  80 
Tex.  635,  35  S.  W.  1058. 

[3]  We  are  of  opinion  that  the  charge 
above  quoted  requested  by  the  defendants 
was  correct  and  should  have  been  given  and, 
even  if  we  are  In  error  in  this  holding  that 
said  charge  was  correct,  the  charge  was  cer- 
tainly sufllclent  to  suggest  to  the  court  the 
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necessity  for  a  charge  on  proximate  cause. 
S.  W.  PorOand  Cement  Co.  v.  McBrayer,  140 
S.  W.  388,  decided  by  this  court  at  this  term. 

For  the  errors  Indicated,  the  case  will  be 
reversed. 

We  do  not  believe  It  necessary  to  discuss 
any  of  the  other  assignments  of  error.  The 
tbird,  fourth,  and  fifth  raise  largely  the 
same  question  In  dUferent  forms.  The  oth- 
ers will  probably  not  arise  again.  There  are 
27  assignments  of  error,  and  to  discuss  them 
all  would  extend  this  opinion  beyond  a  rea- 
sonable length. 

For  the  errors  indicated,  the  cause  Is  re- 
versed and  remanded. 


KAMPMANN  y.  MENDOZA. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  8,  1911.    Behearing  Denied 

Dec.  6,  1911.) 

h  Appbai,  anu  E2BBOB  ({  882*) — Questions  Rje- 

TIEWABLB— IRTITED   EBBOB. 

A  party,  requesting  charges  submitting  is- 
mei  after  the  court  bad  prepared  or  given  a 
charge  submitting  such  issues,  does  not  invite 
anj  error  in  submitting  such  issues,  so  as  to 
prevent  lilm  from  compIaininK  of  the  refusal  of 
a  peremptory  instruction  in  his  favor. 

[Bd.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  H  3591-3610;    Dec.  Dig.  g 

2.  Master  and  Sebvant  (H  101,  102*)— In- 
JOBT  TO  Sebvant— Obmoation  of  Masteb. 

An  employer  need  only  use  ordinary  care, 
conunensnrate  with  the  dangers  of  the  work,  to 
fnmish  his  servant  with  sale  premises  and  ap- 
pliances ;  and  an  event  which  cannot  reasonably 
be  antiapated  or  avoided  by  ordinary  care  is 
act  actionabie. 

IIM.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SI  180-184;  Dec.  Dig.  H 
101,  lOi*] 

3.  Uasteb  and  Sebvant  (f  265*)— Injxjbt  to 
Sebvant — Neouoence— bubden  or  Paoor. 

An  employ^,  suing  for  a  personal  injury, 
luu  the  burden  of  proving  the  negligence  of  the 
mastery  and  the  proof  of  an  accident  and  in- 
jory  will  not  alone  Justify  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  INg.  H  877-908;  Dec.  Dig.  S 
265.*] 

4  Appeal  and  EIbbob  ({  719*)— Absionuents 
OF  Ekbob  —  Necessity  —  Ahodnt  ot  Dah- 

AOES. 

The  extent  of  the  injuries  of  a  servant  su- 
ing for  personal  Injuries  will  not  be  considered 
on  appeal,  where  the  injuries  were  inflicted  in 
the  manner  alleged  in  the  petition,  and  there 
is  no  complaint  directed  to  the  amount  of  the 
verdict 

[EH,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2968-2982;  Dec.  Dig.  S 
719.*] 

5.  Master  and  Servant  (S  278*)— Injury  to 
Servant— Nbouobncb—Bvidsnce. 

In  an  action  for  injuries  to  a  servant,  op- 
erating an  electrical  ironer  in  a  laundry,  caused 
oy  an  explosion,  evidence  held  to  show  action- 
able negligence  of  the  master  in  failing  to  main- 
tain proper  wiring  and  fuses. 

{Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  964-972;  Dec.  Dig.  { 
278.*] 


6.  Master  and  Servant  (J  208*)— Injuby  to 
Sebvant— Assumption  of  Risk. 

An  operator  of  an  electrical  ironer  in  a 
lanndry  does  not  assume  the  risk  of  injury 
from  explosions  caused  by  defective  wiring. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  551;   Dec.  Dig.  g  208.*] 

7.  Master  and  Servant  (§  235*)— Injuby  to 
Servant— Contributory  Negligence. 

Where  the  failure  of  a  master  to  have  an 
appUance  in  condition  to  guard ,  a  servant 
against  an  injury  was  not  open  and  obvious, 
the  servant,  using  the  appliance  and  sustaining 
an  injury,  was  not  chargeable  with  knowledge 
of  the  defects;  no  duty  devolving  on  him  to 
examine  and  inspect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  710-722;  Dec.  Dig.  g 
235.*] 

Appeal  from  District  Court,  Bexar  County; 
Arthur  W.  Seellgson,  Judge. 

Action  by  Antonla  Mendoza  against  Mrs. 
B.  S.  Kampmann.  From  a  judgment  for 
plaintiff,  def«idant  appeals.    Affirmed. 

Jno.  F.  Onion,  B.  D.  Henry,  A.  McOoskey, 
and  Jno.  F.  Onion,  Jr.,  for  appellant.  Ander- 
son &  Belden,  Perry  J.  Lewis,  and  H.  C.  Car- 
ter, for  appellee. 

JAMES,  0.  J.  The  petition  of  Antonla 
Mendoza  alleged  In  substance  that  defendant, 
in  connection  with  the  Menger  Hotel,  main- 
tained an  electric  light  plant  and  operated  a 
laundry;  that  plaintiff  was  employed  in  said 
laundry,  and  was  furnished  by  defendant 
with  a  certain  electric  ironer,  hnd  while 
plaintiff  was  In  the  discharge  of  her  dutj', 
usin^  said  ironer,  the  said  Ironer  and  its  at- 
taclunents,  by  reason  of  defendant's  negli- 
gence, with  a  loud  noise,  wlilch  plaintiff  be- 
lieves to  have  been  an  explosion,  flashed 
forth  flames  and  sparks,  which  enveloped 
plaintiff,  and  seriously  burned  her  right 
hand,  wrist,  and  arm.  She  further  alleged 
that  defendant  had  negligently  caused  and 
permitted  said  Ironer  and  its  attachments  to 
be  in  a  defective  and  dangerous  condition  for 
use;  that  the  electric  wires  which  entered 
said  ironer  for  the  purpose  of  conveying  elec- 
tricity to  it  were  dangerously,  defectively, 
negligently,  and  improperly  insulated,  so  that 
the  wires  came  together,  and  thereby  caused 
the  said  electrical  explosion;  that  it  was 
necessary  in  appliances  of  this  liind,  in  order 
to  prevent  such  explosions,  for  the  defendant 
to  maintain  proper  fuses,  which  would  have 
avoided  the  disaster,  but  instead  defendant 
negligently  caused  or  permitted  fuses  to  be 
used  which  were  wholly  unfit  for  the  pur- 
pose, and  in  no  way  guarded  said  Ironer 
against  explosion;  and  that  said  acts  of  neg- 
ligence caused  and  contributed  to  plaintiff's 
Injuries,  without  any  fault  on  her  part,  and 
prayed  for  damages,  setting  the  same  forth. 
Defendant  pleaded  general  denial,  contribu- 
tory negligence,  and  assumed  risk.  A  verdict 
was  returned  for  plaintiff  in  the  sum  of  $2,- 
000. 


*For  otiMr  eases  see  same  toplo  and  section  NUMBER  In  Dee.  Dls.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
141  S.W.-11 
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[1]  The  first  assignment  of  error  complains 
of  the  denial  of  a  peremptory  Instruction  for 
the  defendant.  Appellee  undertakes  to  deny 
the  right  of  appellant  to  have  this  assign- 
ment considered,  for  the  reason,  as  appellant 
states,  that  defendant's  requested  charges 
Nos.  2,  8,  and  4,  which  charges  were  given, 
asked  to  have  the  issues  submitted.  Inas- 
much as  the  second  of  these  charges  suffi- 
ciently discloses  that  the  court  had  already 
prepared  or  given  Its  charge  submitting  the 
issues,  we  think  it  does  not  present  a  case 
of  invited  error.  The  assignment  charges 
that  there  was  no  evidence  adduced  in  the 
case  which  tended  to  show  any .  liability  on 
the  part  of  the  defendant.  Under  this  as- 
signment, appellant  sets  forth  eight  proposi- 
tions of  law,  most  of  which  embody  indis- 
putable principles — ^we  might  say,  elementary 
principles. 

[2,3]  We  concede  the  principle  that  the 
employer's  duty  to  the  servant  is  to  use  ordi- 
nary care,  commensurate,  of  course,  with  the 
dangers  of  the  work,  to  furnish  the  servant 
with  safe  premises  and  appliances;  that  the 
burden  is  upon  the  servant  to  prove  the  negli- 
gence of  the  master;  that  proof  of  the  acci- 
dent and  Injury  to  the  servant  will,  alone, 
not  justify  a  recovery;  that  an  event  that 
cannot  reasonably  be  anticipated  or  avoided 
by  ordinary  care  Is  not  actionable. 

[4]  The  question  to  be  determined  from 
the  record,  as  Invoked  by  this  assignment.  Is 
whether  or  not  plaintiff  received  her  injury 
through  some  act  of  negligence  on  the  part 
of  her  employer,  or  her  agents,  which  was 
the  cause  of  the  flash  or  explosion  which  In- 
jured her.  The  testimony  is  clearly  sufficient 
to  show  that  she  was  injured  In  that  man- 
ner, and  as  there  Is  no  complaint  directed  to 
the  amount  of  the  verdict  the  extent  of  her 
Injuries  Is  not  a  proper  subject  of  inquiry. 

[SI  Appellant  states  that  the  undisputed 
evidence  showed  that  appellant  had  the 
standard  make  of  wire,  which  was  the  best 
make,  and  approved  by  the  Underwriters' 
Association;  that  these  wires  frequently 
break,  and  there  is  no  way  of  telling  when 
they  may  break;  that  when  the  insulation  on 
the  outside  of  the  wire  is  good  there  Is  no 
possible  way  to  tell  by  inspection  the  condi- 
tion of  the  wire  on  the  inside;  that  the  In- 
sulation on  the  outside  of  the  particular 
wire  which  broke  was  perfect;  that  cas- 
ual Inspections  were  made  In  the  laundry 
three  times  a  week,  and  8l>eclal  inspections  of 
each  wire  twice  a  week,  and  that  this  was  a 
sufficient  Inspection;  and  that  the  testimony 
of  the  six  experienced  electricians  was  undis- 
Iiuted  to  the  effect  that  these  wires  broke 
frequently,  and  that  there  was  no  way  to 
prevent  it,  even  with  the  best  make  of  stand- 
ard wires  made.  Appellant  insists  that  un- 
der the  foregoing  circumstances  no  negligence 
was  shown. 

It  may  be  admitted  that  when  a  wire  in- 
side of  its  coating  or  insulation,  which  is  in 
good  condition,  breaks,  or  is  about  to  break. 


or  becomes  defective,  no  act  of  Inspection, 
short  of  stripping  the  wire  of  this  Insulation, 
which  would  ruin  it,  would  discover  the  de- 
fect But  negligence  in  regard  to  inspection 
of  the  wires  for  breaks  and  defects  is  not  the 
only  negligence  that  was  relied  on.  It  was 
alleged  that  in  appliances  of  this  kind  it  was 
necessary,  in  order  to  prevent  explosions,  for 
the  defendant  to  maintain  proper  fuses,  and 
that  this  was  not  done. 

An  electrician  testified:  "The  wires  brought 
down  to  this  particular  point  to  supply  the 
current  to  this  Iron,  there  should  be  a  fuse 
there  to  protect  the  wires  supplying  the  cur- 
rent to  this  iron.  This  fuse  should  not  be 
larger  than  the  carrying  capacity  of  the  wire 
in  amperes,  and  If  the  proper  size  fuse  is  put 
In  this  attachment,  whatever  it  may  be,  then 
if  the  wires  get  together,  or  any  portion  of 
the  apparatus  becomes  defective,  then  the 
fuse  will  melt  out  and  stop  the  flow  of  the 
current;  but  If  the  fuse  Is  too  heavy  and 
above  the  carrying  capacity  of  the  wire,  then 
the  apparatus  would  flash,  bum,  and  sputter, 
and  in  some  Instances  cause  It  to  get  red  hot; 
the  insulation  will  melt  off  up  to  the  fuse, 
and  if  the  fuse  don't  melt  it  will  cause  fire. 
The  fuse  will  prevent  all  this,  if  tlie  proi)er 
size;  but  If  too  large  it  invariably  causes  se- 
rious results.  If  they  have  no  fuse  at>all,  it 
is  a  very-  dangerous  proposition,  and  liable 
to  hurt  somebody.  *  *  •  I  said  on  direct 
examination,  after  hearing  a  discussion  of 
the  way  this  accident  happened,  it  was  caus- 
ed by  improper  insulation  of  the  wires,  and 
that  is  my  opinion.  There  la  some  confusion 
about  whether  you  can  erect  or  arrange  an 
electric  wire  without  any  fuse  at  all.  The 
fuse  Is  put  there  as  a  safety  device,  so  in 
case  anything  happened  to  the  wire  the  fuse 
will  melt,  and  the  whole  thing  stops.  If 
there  be  no  fuse,  or  an  Improper  fuse,  that 
safeguard  Is  denied."  Another  witness,  also 
an  electrician,  testified  In  regard  to  the  fuse: 
"It  is  put  there  for  that  purpose,  and  if  it  is 
a  proper  fuse  we  expect  It  to  prevent  the  re- 
sult of  an  explosion." 

It  seems  to  us  that  the  very  difficulty  of  as- 
certaining, through  Inspection,  defects  that 
may  unexpectedly  occur  lu  the  wires  at  any 
time,  on  account  of  their  being  inclosed  In  the 
insulation,  and  the  high  degree  of  danger 
that  is  ever  present  to  employes,  involved  in 
such  defects  when  they  do  arise,  would  sug- 
gest to  any  prudent  person  the  adoption  of 
available  and  known  safeguards  against  the 
consequences  of  such  a  danger.  According  to 
the  above  testimony,  the  Injury  in  question 
could  not  have  happened  from  a  defect  in 
the  wires,  if  a  proper  fuse  had  been  In  use  In 
connection  with  the  appliance;  and  that  It 
did  happen  shows  that  no  proper  fuse  was 
there  to  prevent  It 

Appellant's  theory  of  the  cause  of  the  acci- 
dent is  that  the  undisputed  evidence  was  that 
the  wire  attached  to  the  electric  iron  broke 
on  the  Inside,  forming  a  short  current,  and 
that  an  electric  blaze  was  emitted,  burning 
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appellee.  The  evidence  shows  that  this  con- 
sequence from  that  cause  would  not  have 
been  possible  with  a  proper  fuse.  We  know 
from  the  record  that  whether  or  not  a  fuse, 
or  a  proper  fuse,  was  there  was  ascertainable 
by  Inspection.  Mr.  Orr,  who  was  chief  en- 
gineer In  the  hotel,  testified  to  his  frequent 
Inspections  of  these  appliances,  and  testified, 
among  other  things,  that  the  fuse  there  was 
In  good  condition  at  the  time;  that  it  was  In 
perfect  condition.  But  Mrs.  Cross,  who  was 
the  managing  laundress,  testified:  "I  have 
bad  them  tell  me  that  there  was  not  a  fuse 
attached  to  the  iron  at  all."  We,  therefore, 
conclude  that  there  was  proof  of  defendant's 
negligence.  This  disposes  of  the  subject  of 
the  third  assignment. 

[g]  It  cannot  be  maintained,  as  appellant 
endeavors  to  do  by  the  second  assignment, 
that  the  risk  of  Injury  in  this  case  was  one 
ordUiarlly  incident  to  plalntlflJ's  employmwit. 

[7]  The  fourth  assignment  Is  that  the  un- 
disputed testimony  shows  that  plaintiff  was 
a  Urst-class,  experienced  electric  ironer,  and 
that  the  causes  of  the  accident  were  as  dis- 
cernible^ open,  and  obvious  to  her  as  they 
were  to  her  employer;  that  her  opportunities 
and  means  of  knowing  that  such  an  accident 
might  happen  were  superior  to  those  of  de- 
fendant; and  that  the  undisputed  evidence 
shows  no  want  of  ordinary  care  on  defend- 
ant's part;  hence  a  new  trial  should  have 
been  granted.  The  testimony  does  not  show 
that  defendant's  failure  to  have  the  appliance 
in  condition  to  guard  the  employ^  against  an 
hijory  of  this  kind  was  open  and  obvious. 
No  duty  devolved  upon  the  employe  to  exam- 
ine and  inspect,  and  the  principle  is  ^el\  es- 
tablished that  the  employg  may  rely  on  the 
master  having  performed  his  duty  in  refer- 
ence to  the  safety  of  appliances  in  use,  and 
is  not  required  to  anticipate  the  master's 
negligoice.  It  would  have  been  error  upon 
the  evidence  for  the  court  to  have  given  a 
peremptory  charge  based  upon  such  ground. 

Judgment  afllrmed. 


SADROCK  T.   GALVESTON,  H.   ft   S.  A. 
RY.  CO. 

(Court  of  CHvil  Appeals  of  Texas.    San  Antonio. 

Nov.  8,  1911.     Rehearing  Denied 

Dec.  6,  1911.) 

1.  Dahaoes  (I  216*)— Instbuctions. 

In  a  personal  injury  action,  an  instruction 
that  M  any  impairment  of  plaintiff's  physical 
condition  was  due  wholly  or  partly  to  natural 
diseases,  and  not  to  injuries  sustained  in  the 
accident,  he  could  not  recover  on  account  of 
such  impairment,  was  erroneous  as  precluding 
recoTerj,  though  plaintiff  might  have  been  in- 
joied  through  defendant's  negligence  and  have 
suffered  mentally  and  physically  as  a  result  and 
may  have  lost  nme. 

_[Bl  Note. — For  other  cases,   see   Damages, 
Cent  Dig.  |§  548-555;  Dec.  Dig.  |  216.*] 


2.  Appeal  and  Bbrob  (|  1068*)— PB&nrDioiAi. 

BBBOB— I N  STRUCTIO  ITS. 

An  instruction,  erroneonsly  precluding  re- 
covery for  personal  injury  and  loss  of  time, 
was  prejudicial  error,  where  the  jury  found 
against  plaintiff  for  any  such  damages;  they 
having  found  a  verdict  for  plaintiff  tor  $2  for 
repair  of  a  wagon  damaged  in  the  accident,  an 
item  not  pleaded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4225-^228;  Dec.  Dig.  { 
106&*] 

3.  Afpeai.  and  Ebbob  (i  1031*)— Pbejudicial 
EBBOBt— Pbesukptions. 

An  erroneous  instruction  is  presumed  to 
have  been  injurious,  unless  appellee  shows,  or 
it  is  apparent  from  the  record,  that  it  was  harm- 
less. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ii  4038-4046;  Dec  Dig.  S 
1031.^] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Arthur  W.  Seellgson,  Judge. 

Action  by  Albert  Sadrock  against  the  Gal- 
veston, Harrisburg  ft  San  Antonio  Hallway 
Company.  From  the  Judgment,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

John  Seborn,  for  appellant.  Baker,  Botts, 
Parker  &  Garwood,  Templeton,  Brooks,  Na- 
pier ft  Ogden,  and  W.  F.  Bzell,  for  appellee. 

FliT,  J,  Appellant  sued  for  damages  al- 
leged to  have  accrued  to  him  by  reason  of 
injuries  Inflicted  through  the  negligence  of 
appellee.  The  cause  was  tried  by  Jury  and 
resulted  in  a  verdict  and  Judgment  in  favor 
of  appellant  for  $2. 

[1]  That  there  was  evidence  to  sustain  the 
verdict  is  not  denied  by  appellant;  the  only 
ccmtentlon  being  that  the  following  special 
charge  requested  by  appellee  and  given  by 
the  court  was  erroneous  and  reduced  the 
size  of  the  verdict:  "Bven  If  you  find  that 
plaintiff's  physical  condition  is  in  any  way 
Impaired,  but  that  such  Impairment  of  con- 
dition is  due  wholly  to  rheumatism  or  other 
natural  diseases  or  causes,  and  not  to  in-' 
Juries  sustained  in  the  alleged  accident,  then 
you  should  return  a  verdict  for  the  defend- 
ant; or,  if  you  should  find  that  such  liu- 
pairment  of  condition,  if  any,  is  due  partly 
to  rheumatism  or  other  diseases  or  causes, 
and  were  not  produced  by  Injuries  sustained 
in  the  alleged  accident,  then  you  cannot  in 
any  event  allow  him  anything  on  account 
of  any  Impairment  of  physical  condition  due 
to  rheumatism  or  to  such  other  natural  dis- 
eases or  causes."  The  effect  of  the  charge 
was  to  Instruct  the  Jury  that  If  the  physical 
condition  of  the  appellant  was  caused  by 
rheumatism  or  other  diseases,  he  could  not 
recover,  although  he  may  have  been  injured 
through  the  negligence  of  appellee  and  may 
have  suffered  mentally  and  physically  as  a 
result  of  such  injuries  and  may  have  been 
damaged  by  loss  of  time.  Those  elements  of 
damages  were  excluded  by  the  charge.  Green 
V.  Houston  Electric  Co.,  40  Tex.  Civ.  App. 
260,  89  S.  W.  442. 
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[2]  It  Is  not  claimed  by  appellee  that  the 
charge  was  not  erroneous;  but  it  Is  Insisted 
that  the  error  could  not  have  injured  ap- 
pellant because  the  verdict  was  not  respon- 
sive to  the  charge,  which  instructed  a  ver- 
dict for  appellee  in  case  the  physical  condi- 
tion of  appellant  was  caused  by  rheumatism 
or  other  disease,  and  the  Jury  gave  a  ver- 
dict for  appellant.  This  contention  might  be 
sustained  were  it  not  for  the  fact  that  there 
Is  evidence  in  the  record  that  the  jury  did 
find  against  appellant  for  any  damages  to 
his  person  arising  from  the  accident.  In 
the  Judgment  it  is  recited  that  the  Jury  "re- 
turned into  open  court  the  following  ver- 
dict, to  wit:  San  Antonio,  Nov.  17,  1910. 
We,  the  Jury,  find  a  verdict  for  plaintiff  for 
the  sum  of  two  dollars  for  repair  for  wagon 
and  defendant  to  pay  all  costs  of  court." 
The  Judgment  further  recites  that  the  court 
thought  the  verdict  informal  and  "directed 
It  to  be  reformed  at  the  bar,"  which  was 
done  so  as  to  cause  the  verdict  to  read:  "We, 
the  Jury,  find  for  the  plaintiff  in  the  sum 
of  two  dollars."  The  Jury  were  not  carried 
back  to  their  room,  but  assented  to  the  change, 
which  merely  was  the  striking  out  of  the 
specific  item  for  which  they  foimd  for  ap- 
pellant The  fact  remained  after,  as  ttefore, 
the  change  in  the  verdict,  that  the  Jury  had 
refused  to  find  for  any  damages  of  any  kind 
to  the  person  of  appellant  which  was  in 
direct  response  to  the  erroneous  charge  re- 
quested by  appellee.  The  jury  evidently  con- 
cluded, for  some  reason,  that  no  verdict 
could  be  found  for  personal  injuries,  and 
based  their  verdict  on  a  matter  not  alleged 
in  the  petition,  wlilcb  was  in  effect  a  ver- 
dict in  fiiTor  of  appellee,  and  the  court 
should  have  instructed  the  Jury  that  there 
was  no  claim  for  damages  to  the  wagon 
and  have  sent  them  back  to  again  consider 
the  verdict.  Had  this  been  done,  the  proba- 
bilities are  that  a  verdict  would  have  been 
returned  in  favor  of  appellee,  and,  had  that 
been  done,  no  doubt  could  have  been  enter- 
tained as  to  the  error  being  of  such  a  na- 
ture as  to  require  a  reversal. 

[31  The  rule  in  regard  to  an  erroneous 
charge  is  that  it  is  presumed  to  have  l>een  in- 
jurious, unless  the  appellee  shows,  or  it  is 
apparent  from  the  record,  that  it  was  harm- 
less. Railway  v.  Greenlee,  62  Tex.  844;  Em- 
erson V.  Mills,  83  Tex.  38S,  18  S.  W.  805;  Rail- 
way v.  Warner,  88  Tex.  642,  32  S.  W.  868; 
Railway  v.  Johnson,  91  Tex.  569, 44  S.  W.  106T. 
The  evidence  being  conflicting  as  to  the  per- 
sonal injuries,  and  it  appearing  from  the 
record  that  there  was  to  all  intents  and  pur- 
poses a  finding  by  the  Jury  against  appel- 
lant, and  the  erroneous  charge  forming  a 
basis  for  such  finding,  a  reversal  must  nec- 
essarily follow. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


BREED  V.  HIGGINBOTHAM  BBOS.  &  CO. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  U,  19U.) 

1.  Venue  (S  21*)— BiEsinENCE  of  Pasties. 

Where  a  note_  secured  hy^  a  mortgage  on 
land  was  payable  in  a  named  county,  and  the 
maker  had  left  the  statd,  and  those  claiming  the 
land  resided  in  other  counties,  an  action  could 
not  under  Rev.  St  1895,  art  1194,  providing 
that  no  person  shall  be  sued  out  of  the  county 
in  which  he  has  a  domicile,  save  in  certain  cas- 
es, as  where  there  are  several  defendants  resid- 
ing in  different  counties,  in  which  case  the  suit 
may  be  brought  in  the  county  where  any  one 
of  them  resides,  be  maintained  in  the  county 
where  the  note  was  payable. 

[Ed.  Note. — For  other  cases,  see  Venue,  Gent 
Dig.  g  34;   Dec.  Dig.  i  21.*] 

2.  Venue   (|  32*)— Rxsioxncx   or   Pabtibs-- 
Objections— Waiver. 

Where  a  defendant  while  cited  to  answer 
an  action  in  a  county  other  than  that  of  his 
domicile  did  not  file  an  answer  or  a  plea  of  privi- 
lege until  a  later  term,  and  plaintiff  did  not 
take  judgment  by  default,  defendant's  failure 
did  not  waive  his  privilege  of  being  sued  only 
in  the  county  of  his  domicile,  for  district  court 
rule  24  (67  S.  W.  zxii),  providing  that  all  mo- 
tions not  going  to  the  merits  shall  be  tried  at 
the  first  term  to  which  the  attention  of  the 
court  shall  be  called,  and  Rev.  St  1805,  art. 
1291,  providing  that  all  dilatory  pleas  shall  be 
determined  wnen  tke  case  is  called,  do  not 
make  a  failure  to  promptly  plead  matters  in 
abatement  a  waiver  thereof. 

[EM.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §1  47-50 ;   Dec  Dig.  §  32.*] 

3.  MOBTOAOES  (S  434*)— FOBECLOSUBB— NBCBS- 
8ABT  PaBTIES. 

Although  Rev.  St  1895,  arU.  1203,  1257, 
1259,  relating  to  the  relation  of  surety,  indors- 
er,  or  guarantor,  permit  actions  to  be  main- 
tained against  those  secondarily  liable  without 
joining  the  principal,  yet  the  maker  of  a  note 
secured  by  a  mortgage  upon  land  is  a  necessary 
party  in  an  action  to  recover  upon  the  note, 
foreclose  the  mortgage,  and  test  the  adverse 
claims  which  others  are  asserting  to  the  land. 

[E^.  Note.— For  other  cases,  see  Mortgages* 
Cent.  Dig.  fg  1272-1287;   Dec  Dig.  S  434.*] 

Appeal  from  District  Court  Comandie 
County;    J.  H.  Arnold,  Judge. 

Action  by  Higginbotham  Bros.  &  Go. 
against  W.  N.  Breed  and  others.  From  a 
judgment  for  plaintiffs,  defendant  Breed  ap- 
peals.   Reversed  and  remanded. 

E.  S.  X  Whitehead,  for  appellant  Good- 
son  &  Goodson,  for  appellees. 

CONNER,  G.  J.  On  January  17,  1910, 
Higginbotham  Bros.  &  Co.  filed  their  original 
petition  in  the  district  court  of  Comanche 
county  against  Geo.  W.  Hill,  alleging  that 
the  said  Hill  resided  in  Pecos  county,  Tex., 
and  declaring  upon  a  personal  account  for 
$23.70,  and  also  upon  a  promissory  note 
charged  to  have  been  executed  by  Hill  for 
the  sum  of  $3,961.25  made  payable  in  Co- 
manche county,  Tex.  Afterwards,  on  Novem- 
ber 2,  1910,  the  plaintiffs  in  the  suit  filed 
their  second  amended  original  petition  "in 
lieu  of  and  as  a  substitute  for  its  first  amend- 
ed petition  filed  on  March  15th,  1910,"  suing 
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as  before  upon  the  promissory  note  referred 
to,  and  further  alleging  that  certain  named 
defendants,  Including  appellant,  Mrs.  W.  N. 
Breed,  and  all  of  whom  were  alleged  to  be 
residents  of  counties  other  than  Comanche, 
were  asserting  rights  to  certain  property  in 
the  petition  described,  and  upon  which  it 
was  alleged  the  said  Hill  had  executed  mort- 
gage liens  for  the  purpose  of  securing  the 
note  declared  upon.  It  is  unnecessary  to 
malce  further  reference  to  property  claimed 
by  defendants  other  than  Mrs.  Breed,  inas- 
much as  they  present  no  complaint  of  the 
result  of  the  trial  below.  As  to  Mrs.  Breed, 
however.  It  was  charged  that  she  was  a  resi- 
dent of  Brown  county,  and  was  claiming 
"17  acres  of  land  in  the  eastern  part  of 
Zephyr,  Brown  county,  Tex.,"  referring  to  a 
certain  deed  -for  a  more  minute  description. 
The  petition  farther  recited  that  "the  said 
Geo.  W.  Hill  has  since  the  filing  of  this  suit 
and  before  service  on  him  become  a  nonresi- 
dent of  the  state  of  Texas  and  still  is  a  non- 
resident of  the  state  of  Texas,  against  whom 
a  personal  judgm^t  for  a  debt  named  in 
said  court  cannot  be  obtained  in  the  courts 
of  this  state,"  and  that  the  other  defendants 
bad  "heretofore  been  duly  dted  and  served 
herein."  Wherefore  the  plaintiffs  prayed 
for  a  Judgment  establishing  the  debt,  and  for 
foreclosure  of  the  asserted  liens.  The  trial 
was  before  the  court  without  a  Jury,  and 
resulted  In  a  Judgment  against  appellant  on 
her  demurrer  and  special  plea  of  privilege 
to  be  sued  In  Brown  county,  and  against  all 
defendants  establishing  the  plaintiffs'  debt 
and  liens  as  prayed  for,  etc.  Appellant  alone 
has  appealed. 

[1]  The  material  question  presented  on  this 
appeal  arises  from  the  court's  action  In  over- 
ralhig  appellant's  exception  to  the  plaintiffs' 
petition  and  her  special  plea  of  privilege, 
both  in  dne  order  asserting  appellant's  right 
to  be  sued  In  Brown  county.  The  general 
mle  is  declared  by  our  statute  to  be  that  "no 
person,  who  is  an  inhabitant  of  this  state, 
shall  be  sued  out  of  the  county  in  which  he 
has  his  domicile."  See  Revised  Statutes 
1895,  art  1104.  The  article  quoted,  however, 
makes  numerous  exceptions,  among  which  it 
Is  provided  that  "where  there  are  two  or 
more  defendants  residing  In  different  coun- 
ties, in  which  case  the  suit  may  be  brought 
in  any  cotmty  where  any  one  of  the  defend- 
ants resides."  There  can  be  no  pretense 
that  appellant  comes  within  any  other  ex- 
ception of  the  statute,  and  this  exception 
hag  no  application  for  the  reason  that  suit 
was  neither  Instituted  nor  maintained  in  a 
county  where  any  one  of  the  defendants  re- 
«=ided.  See  Behrens  Drug  Co.  v.  Hamilton,  92 
Tex.  284,  48  S.  W.  5,  and  St.  L.  &  S.  W.  Ry. 
Co.  V.  McKnlght,  99  Tex.  289,  89  S.  W.  755. 

[2]  Indeed,  the  court's  action  is  only  de- 
fended on  the  ground  that  appellant  waived 
her  prlvil^e,  but  in  this  we  cannot  concur. 
The  basis  of  the  court's  ruling,  as  recited  In 
the  Judgment,  is  that:  "The  defendant  Mrs. 


W.  N.  Breed  through  her  attorney,  B.  S.  J. 
Whitehead,  called  to  the  attention  of  the 
court  for  the  first  time  their  respective  pleas 
of  privilege  filed  herein  on  the  15th  day  of 
November,  A.  D.  1910,  and  It  appearing  to 
the  court  that  said  defendants  had  been  duly 
cited  to  answer  at  the  April  term,  A.  D.  1910, 
of  this  court,  and  had  not  and  did  not  during 
said  term  file  any  answer  or  plea  of  privilege, 
and  that  said  parties  did  not  answer  or  file 
any  plea  of  privilege  on  or  before  the  appear- 
ance day  of  this  term  of  this  court,  and  did 
not  at  any  time  before  this  day  In  any  way 
call  the  attention  of  the  court  to  their  said 
pleas  of  privilege.  It  is  ordered  by  the  court 
that  their  said  pleas  of  privileges  be  in  all 
things  overruled."  Other  than  from  this  re- 
cital and  a  recital  of  the  second  amended 
original  petition  hereinbefore  quoted,  It  does 
not  appear  when  appellees'  first  amended 
original  petition  malcing  Mrs.  Breed  a  party 
was  filed  or  when  she  was  cited,  as  neither 
said  first  amended  original  petition,  nor  the 
citation  and  return,  is  to  be  found  In  the 
record.  But,  conceding  that  the  rules  pro- 
vided for  an  earlier  answer,  we  Icnow  of  no 
penalty  for  the  delay  other  than  that  appel- 
lant thereby  subjected  herself  to  the  hazard 
of  a  Judgment  against  her  by  default  as  pro- 
vided by  article  1282,  Rev.  St.  For  some 
reason,  however,  not  explained  In  the  record, 
no  such  Judgment  was  taken  by  appellees,  and 
the  undisputed  fact  is  that  appellant  filed  no 
answer  of  any  kind  until  before  the  case  was 
called  on  the  day  of  trial  November  15,  1910. 
The  attention  of  the  court,  therefore,  could 
not,  strictly  speaking,  have  been  earlier  call- 
ed to  the  demurrer  or  plea  of  privilege^ 
Rule  24  (67  S.  W.  xxil),  regulating  the  prac- . 
tice  in  the  district  court  provides,  that:  "All 
dilatory  pleas,  and  all  motions  and  excep- 
tions relating  to  a  suit  pending,  which  do 
not  go  to  the  merits  of  the  case,  shall  be 
tried  at  the  first  term  to  which  the  attention 
of  the  court  shall  be  called  to  the  same,  un- 
less passed  by  agreement  of  parties  with  the 
consent  of  the  court;  and  all  such  picas  and 
motions  shall  be  first  called  and  disposed  of 
before  the  main  Issue  on  the  merits  is  tried." 
Article  1291  of  the  Revised  Statutes  reads: 
"When  a  case  is  called  for  trial,  the  Issues 
of  law  arising  on  the  pleadings,  and  all  pleas 
in  abatement,  and  other  dilatory  pleas  re- 
maining undisposed  of,  shall  be  determined, 
and  It  shall  be  no  cause  for  the  postponement 
of  a  trial  of  the  issues  of  law  that  a  party  Is 
not  prepared  to  try  the  issues  of  fact"  We 
are  of  the  opinion,  therefore,  that  the  court 
should  have  heard  and  determined  appel- 
lant's plea  of  privilege,  and  that  he  erred  in 
holding  that  the  same  had  been  waived.  The 
question  of  whether  a  right  has  been  waived 
is  generally  one  of  fact  and,  while  a  number 
of  cases  might  be  cited  to  the  effect  that 
where  a  plea  of  privilege,  or  other  plea  in 
abatement  of  any  kind,  has  been  filed,  and 
the  court  thereafter  has  been  permitted  to 
take  action  inconsistent  with  a  want  of  Jurls- 
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diction  without  having  Its  attention  called  to 
the  plea,  the  plea  will  be  deemed  to  have 
been  waived,  but  such  result  should  not  be 
ascribed  to  mere  inaction — a  simple  failure 
to  file  an  answer  at  the  earliest  possible 
moment — not  shown  to  be  prejudicial  nor  to 
have  In  any  way  influenced  the  course  of  the 
appellees. 

[31  Moreover,  while  there  were  some  non- 
objecting  parties  in  the  suit,  the  difficulty,  in 
so  far  as  appellant  was  affected,  Is  empha- 
sized by  the  fact  that  the  principal  defend- 
ant, Geo.  W.  Hill,  has  never  been  cited  or 
made  a  party  in  any  of  the  modes  provided 
by  law.  No  one  of  the  defendants  before  the 
court  was  a  resident  of  the  county  of  the 
trial  or  a  party  to  the  note  or  obligation 
which  was  the  foundation  of  the  action,  nor, 
as  alleged,  was  any  of  the  property  upon 
which  appellees  sought  to  establish  a  lien  sit- 
uated in  the  county  of  the  trial  or  by  at- 
tachment or  otherwise  brought  imder  the 
court's  jurisdiction.  How,  then,  as  against 
a  protesting  defendant,  could  the  court  have 
lawfully  proceeded?  The  asserted  lien 
against  the  property  of  appellant  was  an- 
cillary only — an  incident  merely  of  the  suit 
upon  the  note  which  constituted  the  basis 
of  the  proceedings — and  the  dependent  issue 
necessarily  failed  when  the  only  obligor 
therein  was  in  effect  dlamissed  by  appellees' 
declared  election  to  proceed  with  the  trial 
without  any  character  of  citation  or  notice 
to  the  maker  of  the  note.  There  is  a  class 
of  cases  specified  by  our  statute  in  which 
parties  secondarily  liable  may  be  sued  with- 
out the  necessity  of  joining  the  principal 
obligor,  or  in  which,  if  sued,  the  principal 
obligor  may  be  dismissed  from  the  suit  on 
the  ground,  among  others,  that  he  has  be- 
come a  nonresident  But  these  are  all  cases 
where  the  surety,  Indorser,  or  guarantor,  as 
the  case  may  be,  have  become  personally, 
though  secondarily,  liable  on  the  obligation 
itself.  See  Rev.  St  arts.  312,  1203,  1257, 
1259.  The  last  three  of  the  cited  articles 
are  as  follows:  Article  1203:  "The  acceptor 
of  any  bill  of  exchange  or  any  other  princi- 
pal obligor  in  any  contract,  may  be  sued 
either  alone  or  jointly  with  any  other  party 
who  may  be  liable  thereon;  but  no  judgment 
shall  be  rendered  against  such  other  party 
not  primarily  liable  on  such  bill  or  other  con- 
tract unless  judgment  shall  have  been  previ- 
ously, or  shall  be  at  the  same  time,  rendered 
against  such  acceptor  or  other  principal  ob- 
ligor, except  where  the  plaintlCT  may  discon- 
tinue his  suit  against  such  principal  obligor 
as  hereinafter  provided."  Article  1257: 
"Where  a  suit  is  discontinued  as  to  a  prin- 
cipal obligor,  no  judgment  can  be  rendered 
therein  against  an  indorser,  guarantor,  sure- 
ty or  drawer  of  an  accepted  bill  who  is  joint- 
ly sued,  tinless  it  Is  alleged  and  proven  that 
such  principal  obligor  resides  beyond  the  lim- 
its of  the  state,  or  in  such  part  of  the  same 


that  he  cannot  be  reached  by  the  ordinary 
process  of  law,  oc  that  his  residence  is  un- 
Imown  and  cannot  be  ascertained  by  the  use 
of  reasonable  diligence,  or  that  he  is  dead  or 
actually  or  notoriously  insolvent"  Article 
1259:  "The  court  may  permit  the  plaintiff  to 
discontinue  his  suit  as  to  one  or  more  of  sev- 
eral defendants  who  may  have  been  served 
with  process,  or  who  may  have  answered 
when  such  discontinuance  would  not  operate 
to  the  prejudice  of  the  other  defendants; 
but  no  such  discontinuance  shall  in  any  case 
be  allowed  as  to  a  principal  obligor,  except 
In  the  cases  provided  for  in  article  1257." 
Other  than  as  provided  in  these  articles,  we 
know  of  no  rule  which  in  this  state  author- 
izes the  prosecution  of  a  suit  to  judgment 
against  mere  sureties  without  at  the  same 
time  making  the  principal  obligor  a  party, 
and  it  is  evident  from  a  reading  of  the  ar- 
ticles alone  that,  as  before  stated,  they  refer 
only  to  parties  secondarily  liable  upon  the 
Instrument  declared  upon.  See,  also,  Muen- 
ster  V.  Tremont  Nat  Bank,  92  Tex.  422,  49 
S.  W.  362.  In  the  case  we  have  before  us 
neither  appellant  nor  any  one  of  the  other 
defendants  are  parties  to  the  instrument  sued 
upon,  or  personally  liable  in  any  sense.  As 
to  them,  the  only  charge  is  that  they  assert 
some  claim  to  property  upon  which  the  plain- 
tiff seeks  to  foreclose  a  lien.  Under  the  cir- 
cumstances stated,  we  do  not  think  the  suit 
can  lawfully  proceed  to  judgment  without 
Hill  being  made  a  party  by  citation  or  notice 
In  some  one  of  the  modes  familiar  to  a  read- 
er of  our  statutes. 

For  the  errors  discussed,  It  Is  ordered  that 
the  judgment  against  appellant  be  reversed, 
and  the  cause  remanded. 


HALEY  V.  WALKER. 

(Court  of  Civil  Appeals  of  Texas.    M  Paso. 

Nov.  23,  1911.) 

Appeai,  and  Ebbob  (J  488*)  —  Supebsedbas 

Bono — Stay. 

A  perpetual  injunction,  granted  on  final 
hearing  of  the  merits,  which  was  in  part  man- 
datory and  in  part  prohibitive,  was  stayed  by 
the  giving  of  a  supersedeas  bond  on  appeal; 
Rev.  St.  1895,  art.  1406,  providing  that  the 
giving  of  a  supersedeas  bond  on  appeal  from  a 
judgment  on  final  hearing  shall  stay  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2277-2278;  Dec.  Dig.  S 
488.*] 

Action  by  L.  Haley  against  J.  W.  Walker. 
Judgment  for  plaintiff  for  an  injunction,  and 
def^idant  api)eals.  Application  of  plaintiff 
for  contempt  proceeding  against  defendant 
denied. 

W.  Van  Sickle,  for  relator. 

PBTICOLAS,  C.  3.  This  was  a  suit  by 
Haley  against  Walker  in  the  district  court  of 
Brewster  county,  Tex.,  in  which  a  prelim- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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lutiTj  injunction  was  issued  against  Walker. 
On  September  14,  1011,  the  case  was  beard 
upon  Its  merits,  and  said  Injunction  was 
made  permanent  and  perpetual.  The  defend- 
ant gave  notice  of  appeal  In  due  time,  and, 
before  fbe  expiration  of  20  days  from  the 
date  of  said  final  Judgment,  filed  liis  super- 
sedeas bond  for  appeal  to  this  court. 

Is  the  final  judgment  referred  to,  the  tsaid 
J.  W.  Walker  was  perpetually  enjoined  from 
taking  possession  of  any  part,  or  interfering 
with  possession  and  enjoyment  by  plaintiff, 
L.  Haley,  of  certain  land  in  Brewster  coun- 
ty, Tex.  Said  injunction  also  mandatorily 
commanded  that  the  said  Walker,  within  30 
days  from  the  date  of  said  Judgment,  remove 
the  fence  erected  by  him  on  the  north  line  of 
said  land;  and  It  also  perpetually  enjoined 
him  from  erecting  any  fence  on  said  land. 
The  amount  of  the  supersedeas  bond  was 
fixed  in  the  Judgment  by  the  court  at  $500, 
and  was  filed  in  accordance  therewith  with- 
in the  time  stated. 

In  this  proceeding,  the  relator  filed  a  veri- 
fied motion,  or  application,  showing  that  the 
tine  within  which  the  respondent  was  order- 
ed to  remove  said  fence  expired  on  the  14th 
day  of  October,  1911 ;  that  the  respondent 
has  refused  to  remove  said  fence,  has  re- 
fnsed  to  give  possession  to  relator,  but  Is 
using  said  land  and  pasturing  goats  and  cat- 
tie  thereon,  and  refuses  to  give  relator  pos- 
session thereof.  The  prayer  of  the  applica' 
tlon  is  "that  this  court  Issue  such  orders 
and  documents  as  the  premises  require,  to 
the  end  that  the  jurisdiction  of  this  court 
may  be  enforced  and  that  the  appellee  (re- 
lator) may  have  the  rights  and  benefits  ac 
cmlng  to  him  under  said  judgment  and  order 
of  the  district  court  of  Brewster  county,  Tex., 
which  order  and  Judgment  of  the  said  dis- 
trict court  now  is  the  order  and  Judgment 
of  this  court" 

It  will  be  noted  that  this  application  con- 
sists only  of  the  described  application,  veri- 
fied by  the  afiSdavit  of  the  relator,  a  certified 
copy  of  the  Judgment  of  the  district  court 
Id  Brewster  county,  a  certificate  of  the  dis- 
trict clerk  of  that  county,  showing  when  the 
eonrt  began  and  when  it  adjourned,  and  a 
certified  copy  of  the  supersedeas  l>ond  given 
by  respondent.  There  is,  perhaps,  some 
qnestion  of  whether  the  matter  can  legally 
be  called  to  our  attention  in  this  way.  We 
construe  it  to  be  an  application  for  proceed- 
ings in  contempt  against  respondent,  and  It 
nay  be  that  we  have  original  and  not  ap- 
pellate Jurisdiction  of  such  proceedings ;  but 
ve  do  not  find  it  necessary  to  decide  this 
question,  as  we  are  denying  the  application 
and  rinsing  any  action  by  this  court,  either 
In  contempt  proceedings  or  otherwise,  on 
this  application. 

We  are  of  the  opinion  that,  as  the  injunc- 
tion was  perpetuated  on  final  bearing  of  the 
merits  of  the  case,  and  as  it  is  to  some  extent 
uiandatoiy,  the  supersedeas  bond  given  by 


the  respondent  stayed  the  injunction,  and 
the  same  will  remain  held  up  until  the  deci- 
sion of  the  case  on  the  appeal. 

The  relator  bases  his  contention  appar- 
ently on  the  case  of  the  Ft  Worth  Driving 
Club  T,  Ft.  Worth  Fair  AssocUtton,  121  S. 
W.  214.  That  was  a  case  In  which  the  ap- 
pellant had  leased  of  the  appellee  certain 
grounds,  with  the  provision  in  the  lease  that 
no  intoxicating  liquor  should  be  sold  there. 
The  lessee  having  violated  this  provision, 
the  lessor  applied  to  the  district  court  for 
an  injimctlon,  and,  on  preliminary  hearing, 
was  granted  an  injunction,  prohibiting  the 
lessee  from  selling  Intoxicating  liquors  on 
said  grounds,  from  which  order  the  lessee, 
under  the  act  approved  April  16,  1907,  au- 
thorizing appeals  from  orders  either  granting 
or  dissolving  temporary  injunctions  (General 
Laws  1907,  p.  206),  appealed,  giving  a  super- 
sedeas bond.  Upon  the  continuation  of  the 
sale  of  intoxicating  liquors,  application  was 
made  to  the  Court  of  Civil  Appeals  at  Ft 
Worth  for  contempt  proceedings  against  the 
lessee.  In  that  cause  It  was  held  that  the 
supersedeas  bond  did  not  suspend  the  efTect 
of  the  injunction,  and  that  the  lessee  was  In 
contempt,  and  a  fine  was  assessed  against  it 

We  think,  however,  that  the  case  mention- 
ed is  clearly  distinguishable  and  entirely  dif- 
ferent from  the  case  at  l>ar.  In  two  particu- 
lars: First  That  that  appeal  was  from  a 
preliminary,  or  temporary,  granting  of  an 
Injunction;  this  appeal  Is  from  a  final  hear- 
ing on  the  merits.  Second.  That  injunction 
was  merely  prohibitive;  this  injunction  Is 
in  Its  nature  mandatory.  Judge  Conner, 
who  decided  that  case,  held  that  article  1406 
of  the  Revised  Statutes  of  1895,  which  pro- 
vides that  upon  the  filing  of  a  supersedeas 
bond  the  execution  of  the  Judgment  shall  be 
stayed,  did  not  apply  to  the  facts  he  liad  be- 
fore him,  and  that  certain  cases  in  this  state, 
which  will  hereafter  be  referred  to,  did  not 
apply,  saying:  "The  decisions  referred  to, 
therefore,  are  not  in  necessary  conflict  with 
the  statute  quoted;  the  statute  evidently 
having  direct  reference  to  final  judgments 
only,  and  not  to  preliminary  orders."  Again 
he  states:  "It  can  be  stated  generally  that 
the  great  weight  of  authority  supports  the 
proposition  that  It  is  only  where  the  prelim- 
inary order  is  mandatory — that  Is,  requires 
affirmative  action,  performance  of  specified 
things — that  an  appeal  with  supersedeas  sus- 
pends the  orders."  It  seems  to  us,  also, 
that  Judge  Conner  put  his  decision  to  some 
extent  on  the  ground  that  whether  or  not  a 
preliminary  injunction  is  stayed  by  an  ap- 
peal with  supersedeas  is  governed,  not  by 
the  statute,  but  by  the  general  principles 
and  usages  of  courts  of  equity. 

In  the  case  of  Williams  against  Pouns,  48 
Tex.  141,  which  is,  we  believe,  the  leading 
case  In  this  state,  It  was  held  that  an  ap- 
peal from  a  final  Judgment  dissolving  in- 
junction, with  supersedeas  bond,  keeps  the 
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Injunction  In  force.  This  case  Is  sometimes 
carelessly  said  to  support  the  contention  that 
an  appeal  with  supersedeas  from  a  final 
Judgment  granting  an  injunction  continues 
the  injunction  in  force.  A  moment's  thought, 
however,  will  show  that  the  effect  of  the  de- 
cision Is  exactly  the  opposite — that  is  to  say, 
the  final  judgment  being  one  dissolving  the 
injunction,  the  judgment  but  for  the  super- 
sedeas would  terminate  the  injunction;  and 
to  hold  that  the  injunction  continues  in  effect 
is  to  hold  that  the  supersedeas  continues  the 
status  quo.  This  case  was  followed  In  Bail- 
way  V.  Railway,  68  Tex.  98,  2  S.  W.  189, 
and  Railway  v.  Railway,  68  Tex.  98,  3  S.  W. 
.  565;  both  decisions  being  by  the  Supreme 
Court,  and  as  we  read  the  decision  by  the 
holding  of  our  Supreme  Court  in  the  case  of 
Waters  Pierce  Oil  Company  v.  State,  106  S, 
W.  330,  where,  in  determining  whether  the 
appointment  of  a  receiver  could  be  made  ef- 
fective pending  an  appeal  with  supersedeas, 
Judge  Brown  holds  that  the  supersedeas 
stays  the  judgment  appointing  the  receiver, 
quotes  the  statute  referred  to,  end  continues 
as  follows:  "This  Is  plain  language  that  can- 
not be  misconstrued,  because  its  meaning  Is 
as  definite  as  could  be  expressed  to  the  ef- 
fect that  when  the  appellant,  or  plaintiff  in 
error,  complies  with  the  law,  the  judgment 
cannot  be  enforced  daring  the  pendency  of 
the  appeal." 

It  is  this  particular  reasoning  that  brings 
us  to  the  result  we  arrive  at  in  this  case. 
In  other  words,  the  statute  has  said  In  so 
many  words  that  on  an  appeal  from  a  final 
hearing  the  giving  of  a  supersedeas  bond 
shall  suspend  the  judgment  It  is  not,  to 
our  minds,  a  question  of  whether  it  is  a 
politic  rule  of  law,  or  whether  to  hold  that 
the  judgment  was  not  suspended  might  be 
more  effective  in  some  cases,  but  simply  a 
question  of  what  Is  the  law. 

The  case  at  bar  was  a  final  hearing  on 
the  merits ;  It  was  regularly  appealed,  with 
a  supersedeas  bond;  the  judgment  granted 
the  relator  a  mandatory  Injunction  and,  to 
some  extent,  a  prohibitive  injunction ;  and, 
with  the  statute  plainly  providing  that  on  an 
appeal  from  a  final  hearing  on  the  merits 
the  judgment  shall  be  suspended,  we  are  un- 
able to  do  anything  but  hold  that  the  judg- 
ment Is  suspended. 

It  follows  that  if  relator's  judgment,  grant- 
ing him  an  injunction,  is  suspended  pending 
respondent's  appeal,  the  injunction  is  stay- 
ed; therefore  the  respondent's  failure  to 
comply  with  the  orders  contained  in  the  judg- 
ment and  by  the  injunction  was  not  viola- 
tive thereof,  because  the  same  was  stayed 
pending  his  appeal. 

It  is  therefore  ordered  that  the  application 
of  the  relator  be  overruled  and  denied,  and 
that  he  pay  all  costs  of  this  proceeding. 

HIQGINS,  J.  I  concur  fully  in  the  con- 
clusion reached  by  the  Chief  Justice  that 


the  relator's  motion  shonld  be  denied,  but 
reach  my  conclusion  by  somewhat  differrait 
process  of  reasoning.  I  shall  state  very 
briefly  the  grounds  upon  which  I  base  my 
conclusion. 

The  relator's  motion  states  that  a  tem- 
porary injunction  was  issued  on  August  11, 
3911,  but  the  exact  nature  and  scope  there- 
of is  not  disclosed.  It  wUl  be  noted,  too, 
that  this  contempt  proceeding  Is  based  upon 
an  alleged  violation  of  the  provisions  of  the 
final  decree,  which  was  entered  on  Septem- 
ber 14,  1911,  after  hearing  upon  the  merits. 

Under  the  decisions  in  Williams  v.  Pouns, 
48  Tex.  141,  Railway  Co.  v.  Railway  Co.,  68 
Tex.  106,  2  S.  W.  199,  8  S.  W.  564,  Moore 
V.  Moore,  59  Tex.  54,  Lee  v.  Broocks,  51  Tex. 
av.  App.  344,  111  S.  W.  778,  it  was  held 
that  the  filing  of  supersedeas  bond  would 
suspend  a  final  decree,  dissolving,  temporary 
injunction  theretofore  Issued,  and  the  effect 
of  such  suspension  would  be  to  continue  in 
effect  the  temporary  injunction  pending  the 
appeal. 

The  same  mie  is  recognized  In  Hallway 
Co.  V.  EaUway  Co.,  68  Tex.  163,  7  S.  W. 
881,  and  Riggins  v.  Thompson,  96  Tex.  154, 
71  S.  W.  14;  but  In  those  cases  the  tempo- 
rary injunction  by  its  terms  was  effective 
and  operative  only  for  a  fixed  and  limited 
period,  and  it  was  held  that  an  appeal  by 
supersedeas  from  a  final  judgment  dissolving 
the  injunction  would  not  continue  the  tem- 
porary order  in  effect,  because  the  fixed  pe- 
riod had  expired,  and  the  order  was  not,  by 
its  own  terms,  to  be  effective  after  such  ex- 
piration. 

The  opinion  of  Judge  Gonnw,  In  Ft  Worth 
Driving  Club  v.  Ft  Worth  Fair  Association, 
121  S.  W.  214,  in  no  wise  confilcts  with  the 
authorities  cited.  The  effect  of  this  deci- 
sion, concisely  stated.  Is  that  Acts  of  1907, 
p.  206,  gives  a  right  of  appeal  from  inter- 
locutory orders  granting  or  dissolving  tem- 
porary Injunctions,  but  that  such  orders  are 
not   suspended  pending   the   appeal. 

In  the  cases  herein  first  cited,  the  tempo- 
rary injunction  was  dissolved  upon  final 
hearing;  whereas,  in  the  instant  case,  re- 
lator obtained  a  perpetual  injunction.  In 
my  opinion,  the  fact  that  relator  obtained 
a  perpetual  injunction  upon  the  final  hearing 
in  no  wise  affects  the  application  of  the  rule 
established  In  Williams  v.  Pouns,  and  other 
cases  cited.  It  might  be  contended  that  the 
rule  would  not  apply,  because  the  temporary 
injunction  was  merged  in  the  perpetual  In- 
junction given  by  tlie  final  decree ;  but  un- 
der the  authorities  cited,  the  supersedeas 
bond  entirely  suspended  the  final  decree, 
thus  operating  as  a  suspension  of  the  merger, 
which  would  leave  the  temporary  injunction 
in  force,  unless  by  its  terms  It  would  fall 
within  the  rule  announced  in  Railway  Co. 
V.  Railway  Co.,  68  Tex.  163,  7  S.  W.  381, 
and  Riggins  v.  Thompson,  supra. 

Relator's  motion  herein  being  based  whol- 
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ly  upon  an  alleged  violation  of  the  perpetual 
InjODctlon  granted  by  the  final  decree,  from 
wblch  decree  respondent  has  appealed  and 
filed  an  approved  supersedeas  bond,  It  fol- 
lows that  his  motion  should  be  oyermled 
and  denied. 

McKENZIB,  J.  I  concur  In  the  reasoning 
of  the  Chief  Justice,  believing  that  the  tem- 
porary writ  -would  merge  in  the  final  judg- 
ment, and  that  the  supersedeas  bond  would 
suspend  both. 


OROOAN  ▼.  ODBLIi  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Nov.  18,  1911.)! 

t  EviDXRcE  (§  472')— Conclusion  or  Wn- 

NES9— ADinseiBILITT. 

Where,  in  an  action  by  a  broker  for  com- 
mimiong,  the  testiinony  of  the  purchaser  that 
the  broker  was  the  procuring  cause  of  the  sale 
was  inadmissible  as  a  conclusion  of  the  witness. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |S  2186-2195;  Dec  Dig.  g  472.*] 

2.  BsTOFPXi,   (S  71*)  — Action  K)b   Coiona- 

SIORS. 

A  brcdcer  employed  to  procnre  a  purchaser 
la  not  estopped  from  claiming  commissions  on 
a  sale  on  mere  proof  that  the  owner,  prior  to  the 
dosing  of  the  sale,  was  informed  by  the  broker 
that  Q  the  sale  was  closed  there  would  be  no 
commissions  due,  in  the  absence  of  evidence  that 
the  owner  would  not  have  closed  the  sale  but 
for  such  statement. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  gS  173-182;   Dec.  Dig.  g  71.»] 

S.  Contracts  (g  346*>— Issues. 

Wbere  one  sues  on  an  express  contract 
withont  alleging  an  implied  contract,  proof  of 
an  unplled  contract  is  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  gf  1718-1763;  Dec.  Dig.  g  346.*] 

Appeal  frran  Ochiltree  County  Conrt;  R.  I. 
Hanna,  Judge. 

Acdon  by  B.  O.  Odell  and  another  against 
J.  G.  Grogan.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Beyersed  and  re- 
nianded. 

Hoover  &  Taylor,  A.  B.  Scott,  and  Leslie 
Hnmphrey,  for  appellant.  W.  P.  Shlpp,  R. 
T.  Correll,  and  Allen  &  Allen,  for  appellees. 

GRAHAM,  C.  J.  This  Is  an  appeal  from 
a  judgment  for  the  sum  of  $320,  based  on 
the  verdict  of  a  jury,  rendered  In  the  county 
court  of  Ochiltree  county  on  October  7,  1910. 
The  record  shows  that  B.  G.  Odell  and  B. 
T.  King,  as  plaintUTs  below,  appellees  In  this 
court,  as  real  estate  brokers,  sued  J.  G. 
Grogan,  as  defendant  below,  appellant  In 
this  court,  for  $320,  claimed  to  be  due  them 
as  commissions  for  negotiating  a  sale  of 
lands  for  Grogan.    The  material  portion  of 


'  FUad  la  tlie  Court  ot  Civil  Appeals  for  the  Sec- 
ond Supreme  Judicial  District  at  Ft  Wortb  Feb- 
ruary jL  1911,  and  transferred  to  this  court  by  or- 
der ot  the  Snprame  Court  July  1,  Ull. 


plaintiffs'  petition  and  wherein  their  cause 
of  action  Is  set  forth  and  alleged  In  full, 
after  describing  the  lands  and  alleging  the 
ownership  thereof  In  Grogan  and  his  desire 
of  selling  same,  states  the  contract  of  en- 
listment or  agency  as  follows:  "About  said 
date  he  listed  with  plalntUfs  for  sale  said 
section  of  land  and  employed  plaintiffs  to 
sell  same  at  the  price  of  $10.00  per  acre, 
and  agreed  to  pay  plalntlfTs  five  per  cent. 
on  the  price  of  said  land  as  compensation 
for  their  services  in  selling  said  land." 

The  statement  of  facts  shows  substantial- 
ly: That  some  time  before  the  sale  plain- 
tiffs, though  apparently  farmers,  had  been 
also  doing  some  real  estate  brokerage  busi- 
ness; Odell  showing  the  lands,  and  King 
procuring  prospective  purchasers.  That 
shortly  before  the  land  was  sold  Grogan 
asked  Odell  to  find  a  purchaser  for  him  for 
his  section  of  land,  and  Odell  informed  him 
that  he  would  probably  find  a  purchaser,  and 
asked  Grogan  the  least  figure  that  would 
buy  the  land.  The  evidence  also  shows  that 
Grogan  Informed  him  of  the  lowest  price 
that  would  buy  the  land,  though  the  evidence 
of  Grogan  and  Odell  is  confilctlng  as  to  the 
price  named.  That  thereafter  the  land  was 
conveyed  by  Grogan  to  McClung  and  Me- 
Cutcheon  for  $7.75  per  acre,  the  purchasers 
assuming  and  agreeing  to  pay  $2.25  per  acre, 
in  the  form  of  an  indebtedness  then  out- 
standing against  the  land  and  secured  by 
lien  thereon.  That  said  purchasers  resided 
outside  of  this  state  and  came  to  Ochiltree 
county  as  land-buying  prospectors  at  the 
Instance  of  the  plalntlffa  That  on  their  ar- 
rival Odell  showed  them  Grogan's  land,  but 
as  they  could  not  agree  on  a  sale  and  pur- 
chase thereof,  Odell  showed  the  proposed 
purchasers  other  lands  and  proposed  to  sell 
the  same,  though  no  sale  thereof  was  ef- 
fected; on  their  separation  the  proposed  pur- 
chasers indicating  that  they  would  likely 
take  lands  shovra  them  other  than  the  land 
of  Grogan.  That  thereafter  McCIung  ap- 
proached a  man  by  the  name  of  Llllle  and 
asked  him  what  he  had  in  lands  to  show 
him,  whereupon  LlUie  asked  McClung  If  he 
was  through  with  Odell,  and  McClung  in- 
formed him  that  be  was  through  with  Odell 
(and  in  effect  could  not  trade  with  him). 
Llllie  went  with  McClung  to  see  Grogan,  and 
the  sale  was  consummated,  puring  the  ne- 
gotiations, however,  on  the  occasion  when 
the  sale  was  consummated  and  before  the 
trade  was  closed,  King,  OdeU's  partner,  be- 
ing present,  in  the  presence  and  hearing  of 
the  proposed  purchaser,  Grogan  and  Llllle, 
stated  that,  If  the  sale  was  closed  on  the 
terms  proposed,  there  would  be  nothing  tn 
it  for  him;  Grogan  understanding  from  this 
statement  that  the  firm  of  Odell  &  King 
would  not  claim  any  commission  if  the  sale 
was  closed  on  the  terms  proposed,  as  Grog- 
an was  discounting  the  price  of  his  lands 
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In  order  to  close  the  same,  though  the  evi- 
dence fails  to  show  whether  or  not  Grogan 
would  have  closed  the  sale  but  for  King 
having  made  said  statement  and  Grogan 
having  so  believed  therefrom.  There  was  no 
evidence  introduced  showing,  or  tending  to 
show,  that  Grogan  had  agreed  to  pay  a  6 
per  cent,  commission,  as  alleged  in  plaintiffs' 
pleadings,  or  any  other  stated  compensation. 
In  fact,  the  record  is  silent  as  to  whether  or 
not  Grogan  agreed  to  imy  any  commissions. 
On  the  trial  of  the  case  below,  appellees 
were  permitted  to  prove,  over  appellant's  ob- 
jection preserved  by  proper  bill  of  excep- 
tion, that  5  per  cent  was  the  usual  and 
customary  charge  for  selUng  lands  in  that 
vicinity.  Appellees  were  also  permitted  to 
prove  by  the  purchasers,  over  appellant's 
objection,  preserved  by  proper  bill  of  excep- 
tion, that  Odell  &  King,  as  the  agents  of  Gro- 
gan, were  the  procuring  cause  of  the  sale. 

[1]  As  under  the  evidence  there  was  an 
issue  as  to  who  was  the  procuring  cause  of 
the  sale,  we  think  it  was  error  to  permit 
the  witness  to  answer  this  question.  His 
answer  on  this  issue  should  be  confined  to 
what  was  done  and  said,  allowing  the  jury, 
under  a  projter  charge,  to  decide  who  was 
the  procuring  cause  of  the  sale,  under  all  the 
circumstances. 

Ordinarily,  the  admission  of  this  class 
of  evidence  would  not  be  by  this  court  held 
reversible  error,  for  the  reason  that  ordi- 
narily a  purchaser  would  be  allowed  to  state 
who  induced  him  to  make  the  purchase; 
that,  however,  was  one  of  the  material  ques- 
tions in  this  case,  as  presented  by  the  rec- 
ord, and  to  permit  a  witness  to  answer  such  a 
question  we  think  amounts  to  allowing  the 
witness  to  answer  <Hie  of  the  questions  that 
should  be  left  exclusively  to  the  Jury. 

The  case  of  Duval  v.  Moody,  24  Tex.  Civ. 
App.  627,  60  S.  W.  269,  Is  in  many  respects 
like  the  one  under  consideration,  and  in  that 
case  Judge  Nelll,  late  of  the  San  Antonio 
Court  of  Civil  Appeals,  in  effect  held  that 
under  the  evidence  in  that  case  the  real  es- 
tate agent,  who  first  showed  the  land  to  the 
person  who  afterwards  became  the  purchas- 
er, was  not  the  procuring  cause;  another 
real  estate  agent  having  about  two  months 
thereafter  closed  the  sale. 

[2]  As  the  statement  of  facts  falls  to  show 
that  Grogan  would  not  have  closed  the  sale 
but  for  the  statement  made  by  King  in  his 
presence  before  the  sale  was  closed,  not- 
withstanding be  understood  from  said  state- 
ment that  no  commission  would  be  claimed 
by  Odell  &  King,  even  if  the  proof  was  suffi- 
cient to  warrant  him  in  so  believing,  we 
think  the  court  did  not  err  in  failing  to 
charge  on  estoppel,  for  the  reason  that,  as  we 
understand  the  law,  estoppel  will  not  avail 
except  it  be  shown  that  injury  will  result 
otherwise;  and,  unless  it  were  first  shown 
m  this  case  that  Grogan   was   Induced  to 


do  that  which  he  would  not  have  done  but 
for  said  statement,  no  injury  is  shown. 

[S]  There  was  also  error  in  admitting 
proof  tending  to  show  the  reasonable  com- 
pensation for  selling  lands  in  the  vicinity 
where  the  land  in  controversy  was  sold,  for 
the  reason  that  there  was  no  pleading  au- 
thorizing the  introduction  of  such  testimony. 

Our  courts  have  held  In  many  cases,  and 
so  far  as  we  are  aware  no  decision  to  the 
contrary  can  be  found,  that,  where  a  party 
sues  upon  an  express  contract,  there  being 
no  allegations  in  the  pleadings  of  an  Im- 
plied contract,  proof  of  an  implied  contract 
is  not  admissible,  nor  can  a  recovery  be  had 
on  proof  of  an  implied  contract  See  Gam- 
mage  V.  Alexander,  14  Tex.  414;  Orynski  v. 
Menger,  16  Tex.  Civ.  App.  448,  39  S.  W.  388; 
Morrison  v.  Bartlett  131  S.  W.  1146. 

On  the  record,  as  It  comes  before  us.  It 
would  appear  therefrom  thfit  appellant's  spe- 
cial charge  No.  5,  which  was  a  peremptory 
instruction  for  appellant,  should  have  been 
given,  as  the  record  fails  to  show  any  proof 
that  the  contract  sued  on  was  made  as  al- 
leged, though,  under  all  the  circumstances, 
we  have  concluded,  because  of  the  errors 
indicated,  to  reverse  and  remand  the  cause, 
and  it  is  so  ordered. 


MILLER  et  al.  t.  LINGUIST. 
(Court  o£  eivil  Appeals  of  Texas.    Ft  Worth. 
Oct.  21,  1911.    Kehearing  Denied  Ap- 
pellant Richards  Nov.  25,  1911.) 

1.  VERDOB    and    PUBCH^lSEB     (§    253*)— Vkr- 

dob's  Lien— Retention. 

Where  a  note  showed  that  it  was  given  to 
pay  the  balance  of  the  purchase  price  of  certain 
lots  and  contained  the  worda  "the  said  lots  to 
stand  good  till  paid,"  such  words  were  sufficient 
to  reserve  a  vendor's  lien  in  favor  of  the  payee, 
though  no  lien  was  reserved  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  637-640;   Dec.  Dig.  { 

2.  Vendob  and  Pcrchaseb  (§  257*)  — Vbn- 
DOB'S  Lien— Effect. 

Where  a  vendor's  lien  on  land  is  expressly 
retained  in  a  note  given  for  the  balance  of  the 
price,  the  superior  title  remains  in  the  vendor 
until  the  lien  is  satisfied. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  654;  Dec.  Dig.  S  257.*] 

3.  Vendor  and  Pubchaseb  (J  253*)  — Ven- 

DOB's  Lien — Instbuments — Constbuction. 
Where  a  note  for  the  balance  of  the  pur- 
chase price  of  land  reserved  a  vendor's  Hen,  and 
the  deed,  which  fully  described  the  land,  was 
executed  the  day  after  the  execution  at  the 
note,  the  two  instruments  were  parts  of  the 
same  transaction  of  purchase  and  sale,  and 
hence  it  was  not  material  that  the  note  reserv- 
ing the  lien  did  not  describe  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  637-640;   Dec.  Dig.  f 

4.  Vendob  and  Pubchaseb  (S  209*)  —  Ven- 
dor's Lien— Recovebt  of  Land— Lmita- 
tions. 

Where  a  vendor  brought  suit  to  recover 
the  land,  and  not  to  collect  a  note  reserving  a 
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rendoi*!  Uen  for  the  balance  of  the  price,  nor 
10  foFKlcae  the  Uen,  it  was  not  material  that 
no  action  on  the  note  or  to  foreclose  the  lien 
would  have  been  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaser,  Dec.  Dig.  S  299.*] 

5.  Vendor  and  Pdbchaseb  (|  299*)  —  Vkw- 
DOB's  Lien— Action  xd  Kecoveb  Land— 
Offeb  to  Rep  at. 

Where  a  vendee  failed  to  pay  a  note  for 
the  balance  of  the  price  of  the  land  and  re- 
serving a  vendor's  lien,  a  petition  by  the  vendoi 
to  recover  the  land,  alleging  that  the  vendee 
had  refased  to  pay  the  note,  but  -which  did  not 
allege  the  amount  of  the  purchase  money  that 
had  been  paid,  or  show  any  facts  which,  in  eqni- 
tf,  would  require  a  return  of  an^  part  of  the 
consideration  as  a  condition  to  his  right  to  re- 
scind the  sale,  was  not  objectionable  tor  failure 
to  contain  an  offer  to  repay  the  purchase  money 
the  vendor  had  received. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
I^irehaser,  Dec.  Dig.  i  299.*] 

6.  Vendob  and  Pubchaseb  (S  245*)— Unbb- 
CORDED  Deed — Question  fob  Jury. 

I2vidence  held  to  require  submission  to  the 
jury  of  the  question  whether  a  subsequent  pur- 
chaser of  certain  land  had  notice  of  a  prior  un- 
recorded  deed  of  an  undivided  interest  in  the 
land  by  his  vendor  to  another. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  245.*] 

7.  Vekdob  and  Pubchaber  <§  243*)  —  Pbiob 
Unbecobded  Deed — Noticb— Evidence. 

On  an  issue  as  to  whether  a  subsequent 
purchaser  had  notice  of  a  prior  unrecorded  deed 
from  his  vendor  to  L.  of  an  undivided  interest  in 
the  property,  Ia,  having  been  asked  by  such 
subsequent  purchaser's  attorney  why  he  did  not 
record  the  deed  sooner,  was  properfy  permitted 
to  state  not  only  that  he  had  been  informed  by 
an  attorney  that  the  only  person  that  could  beat 
him  ont  of  the  land  was  his  grantor  by  conve:r- 
ia;  it  to  someone  else,  and  tnat,  relying  on  his 
grantor,  he  did  not  place  the  deed  on  record,  but 
also  concerning  the  consideration  he  agreed  to 
pay  for  Ote  property  to  show  that  he  was  claim- 
ing the  same  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  tSO^-tiOS;  Dec.  Dig. 
1243.*] 

Appeal  from  District  Court,  Palo  Pinto 
Cotmty ;  W.  J.  Oxford,  Judge. 

Action  by  E.  W.  Miller  against  E.  J.  Wil- 
cox and  FranlE  Ricliards,  in  which  John 
Linguist  intervened.  From  a  Judgment  for 
defendants,  plaintiff  appeals,  and,  from  a 
jodgment  in  favor  of  intervener  Linguist, 
defendant  Richards  appeals.  Reversed  on 
plaintifTs  appeal,  and  affirmed  on  appeal  by 
defendant  Frank  Richards. 

W.  H.  OroBS,  for  appellant  Miller.  Penix 
&  Eberhart  and  J.  T.  Ranspot,  for  appellant 
Richards.    Eli  Oxford,  for  appellee  Linguist 

DUNKLIN,  J.  [1]  B.  W.  Miller  instituted 
this  suit  to  recover  of  E.  J.  Wilcox  an  undi- 
vided one-half  interest  in  a  block  of  land  in 
the  town  of  Mineral  Wells.  Subsequently, 
Frank  Richards  became  a  party  defendant 
and  John  Linguist  an  Intervener  in  the  suit 
The  cause  of  action  upon  which  plaintiff  re- 
lied for  a  recovery  oonsisted  in  the  allega- 
tions contained  in  the  second  count  of  his  pe- 
tition, substantially  as  follows :  On  or  about 


April  24,  1884,  plaintiff  contracted  with  de- 
fmidant  Wilcox  to  sell  the  property  in  con- 
troversy to  Wilcox,  who,  as  a  part  of  the 
consideration  therefor,  executed  and  deliv- 
ered to  plaintiff  a  promissory  note  reading: 
"Ft  Worth,  Texas,  Tarrant  County,  April 
24,  1884.  Sixty  days  after  date  I  promise  to 
pay  E.  W.  Miller  the  sum  of  one  hundred  and 
ten  dollars  ($110.00)  for  balance  due  on  some 
lots  in  Mineral  Wells,  Texas,  the  said  lots  to 
stand  good  till  paid,  this  note  is  to  draw  12, 
twelve,  per  cent  interest,  till  paid.  [Signed] 
E.  J.  Wilcox."  On  April  26,  1884,  plaintiff 
executed  and  delivered  to  Wilcox  his  deed  in 
writing  to  said  property,  and  said  promissory 
note  and  deed  were  executed  and  passed  be- 
tween the  parties  as  evidencing  the  one  con- 
tract of  sale  and  purchase  of  the  property. 
It  was  further  alleged,  in  substance,  that 
by  the  terms  of  the  note  a  vendor's  lien  was 
expressly  retained  upon  the  property  to  se- 
cure the  payment  of  the  note ;  that  the  note 
Is  past  due  and  unpaid  and  now  owned  by 
the  plaintiff;  that  by  reason  of  defendant's 
refusal  to  pay  same  plaintiff  had  elected  to 
rescind  the  sale;  that  defendant  has  never 
gone  into  possession  of  the  property,  but  is 
claiming  title  thereto,  and  is  ttius  clouding 
plalntUTs  title.  The  petition  then  concludes 
with  a  prayer  for  Judgment  for  the  title  and 
possession  at  the  property  and  for  general 
relief.  Richards  and  Linguist  urged  general 
and  special  demurrers  to  plaintiff's  petition, 
all  of  which  were  sustained.  Thereupon  the 
court  dismissed  plaintiff's  suit  and  from 
these  orders  plaintiff  has  appealed. 

[2]  The  contention  presented  by  some  of 
the  special  exceptions  was  that  no  vendor's 
lien  was  retained  upon  the  property  by  the 
terms  of  the  promissory  note  set  out  In  the 
petition  and  alleged  to  have  been  executed 
by  Wilcox  as  part  of  the  purchase  price  of 
the  property,  and,  as  the  petition  did  not  al- 
lege the  retention  of  such  Hen  in  the  deed  of 
conveyance  to  Wilcox,  it  did  not  appear  that 
In  the  sale  plaintiff  retained  the  sui)erior  ti- 
tle to  the  property.  While  the  note  was  in- 
artlstlcally  worded,  we  think  that  the  lan- 
guage, "the  said  lots  to  stand  good  till  paid," 
construed  in  connection  with  the  other  terms 
of  the  note,  was  sufficient  expressly  to  re- 
tain a  vendor's  lien  on  the  property.  It  must 
be  assumed  that  the  parties  to  the  Instrument 
meant  to  convey  some  meaning  by  using  the 
language  quoted,  and  we  are  unable  to  un- 
derstand how  any  other  meaning  than  the 
one  suggested  above  could  have  been  in- 
tended ;  and,  a  vendor's  lien  on  the  property 
bavi9g  been  expressly  retained  in  the  note, 
the  superior  title  remained  in  the  vendor. 
Buckley  v.  Runge,  136  S.  W.  633,  and  deci- 
sions there  cited. 

[3]  It  was  further  contended  by  special 
exceptions  that  the  petition  was  insufficient 
in  that  the  note  contained  no  description  of 
any  lots  upon  which  a  lien  was  reserved,  and 
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especUny  that  It  did  not  show  a  lien  npon 
the  particular  property  for  which  plaintiff 
sned.  As  above  noted,  while  the  deed  and 
note  show  different  dates,  the  note  being 
dated  April  24th  and  the  deed  dated  April 
25th,  yet  It  was  alleged  in  the  petition  sub- 
stantially that  the  two  instruments  were 
parts  and  parcels  of  the  same  transaction 
of  purchase  and  sale.  We  perceive  no  valid 
reason  why  that  rule  of  construction  should 
not  apply,  and,  so  construing  the  petition,  we 
overrule  appellee's  contention  now  under  dis- 
cussion. Busby  v.  Bush,  79  Tex.  666,  15  S. 
W.  638. 

[4]  Even  though  the  statutes  of  limitations 
furnished  a  good  defense  to  the  collection  of 
the  note  and  to  a  foreclosure  of  the  vendor's 
lien,  as  insisted  by  Richards  and  Linguist  in 
another  special  exception,  yet  as  the  suit  was 
to  recover  the  land,  and  not  to  foreclose,  that 
exception  should  have  been  overruled.  Nei- 
ther does  it  appear  that  any  statute  of  lim- 
itations would  bar  a  recovery  of  the  land, 
especially  in  view  of  the  allegation  that  de- 
fendant Wilcox  was  never  In  possession 
thereof. 

[(]  The  only  remaining  special  exception 
was  that  thb  petition  is  insufficient  because 
it  contained  no  offer  by  plaintiff  to  repay  the 
purchase  money  received  by  him  for  the  land. 
Plaintiff  alleged  that  Wilcox  had  refused  to 
pay  the  note,  and  the  petition  contained  no 
allegation  of  the  amount  of  purchase  money 
paid  to  plaintiff  by  Wilcox  and  shows  no 
facts  which  In  equity  would  in  any  event  de- 
prive plaintiff  of  the  right  to  rescind  the  sale 
to  Wilcox  without  a  return  to  him  of  any 
consideration  already  received,  if  he  receiv- 
ed any.  This  assignment  is  therefore  over- 
ruled. See  Moore  v.  Giesecke,  76  Tex.  543, 
13  S.  W.  290;  Burkltt  v.  McDonald,  26  Tex. 
Oiv.  App.  426,  64  S.  W.  694 ;  Moore  v.  Brown, 
46  Tex.  Civ.  App.  523,  103  S.  W.  242. 

Aside  from  the  questions  presented  by 
some  of  the  special  exceptions,  already  dis- 
cussed, appellees  have  urged  no  other  rea- 
sons, and  we  are  nnable  to  perceive  any,  why 
the  general  demurrer  to .  plaintiff's  petition 
should  have  been  sustained;  and  hence  we 
hold  that  there  was  error  In  sustaining  the 
general  demurrer. 

[I]  It  appears  from  the  record  that,  after 
the  Institution  of  this  suit  by  plaintiff,  de- 
fendant Wilcox  sold  to  I/inguist  an  undivided 
one-fourth  Interest  in  the  property  In  con- 
troversy, and  later  sold  the  entire  property 
to  Richards.  Issue  was  Joined  between  Rich- 
ards and  Linguist;  the  former  claiming  ti- 
tle to  the  entire  property  as  against  Lin- 
guist, who  sought  to  recover  of  Richards  an 
undivided  one-fourth  interest  therein.  This 
Issue  was  tried  after  plaintiff's  suit  was  dis- 
missed, and  a  judgment  was  rendered  in  fa- 
vor of  Linguist.  From  that  judgment  Rich- 
ards has  appealed. 

Linguist  did  not  record  his  deed  until  aft- 
er Richards  bad  purchased  from   Wilcox; 


but  he  alleged  In  his  pleading  that  Richards 
bad  notice  of  the  deed  to  Linguist  at  the  time 
he  (Richards)  purchased  from  Wilcox  Rich- 
ards insists  that  there  was  no  testimony 
which  warranted  the  court  In  submitting  this 
issue  to  the  jury,  as  was  done.  Linguist  tes- 
tified that  on  several  occasions  he  attended 
court  for  the  purpose  of  assisting  in  the  de- 
fense when  it  was  expected  this  case  would 
be  reached  for  trial;  that  be  and  WUcox 
were  nearly  always  together;  that  Wilcox 
introduced  him  to  a  number  of  people  as  his 
partner ;  that  Wilcox  Introduced  Linguist  to 
Richards  at  the  first  term  of  the  court  at 
which  the  case  was  expected  to  be  reached 
for  trial  and  prior  to  the  date  of  the  deed 
from  Wilcox  to  Richards;  that  at  the  time 
of  the  Introduction  Wilcox  told  Richards  that 
Linguist  was  bis  partner;  and  In  that  con- 
nection Linguist  further  testiflefl  as  follows : 
"And  we  all  there  had  a  little  conversation. 
In  a  short  while  Richards,  Wilcox,  and  I 
walked  across  the  courthouse  square  to  the 
post  office  and  stood  there  talking  for  a  few 
minutes,  talking  about  this  case  all  the  time. 
I  remember  that  in  the  conversation  at  the 
post  office  building  Wilcox  turned  to  me  and 
Richards  and  said:  'Well,  John,  I  guess  we 
will  have  to  give  up  this  property.  Mr.  Rich- 
ards here  says  he  can  hold  out  longer  than 
we  can.'  I  then  said:  'I  guess  we  have  lived 
so  long  without  it  and  I  guess  we  can  live 
further  without  It  if  necessary.'  And  Mr. 
Richards'  answer  to  the  same  conversation 
was  that  be  bad  his  money  here  and  lived 
here,  and  he  thought  he  would  be  able  to 
bold  it."  According  to  the  testimony  of  Lin- 
guist, this  conversation  occurred  prior  to  the 
date  Linguist  Intervened  In  the  suit  In  his 
testimony  Richards  positively  denied  the  con- 
versation in  toto,  and  be  insists  that  there 
is  no  other  testimony  in  the  record  tending 
to  show  that  he  had  any  notice  of  Linguist's 
deed  at  the  time  Wilcox  executed  the  deed 
to  Richards.  The  testimony  al)Ove  referred 
to  Is  set  out  in  appellant's  brief,  and  we 
think  that  it  was  sufficient  to  warrant  the 
submission  of  the  Issue  and  to  sustain  a  find- 
ing by  the  Jury  in  Linguist's  favor  upon  that 
issue.  The  case  of  Frost  v.  Wolf,  77  Tex. 
455,  14  S.  W.  440,  19  Am.  St  R^.  761,  and 
other  authorities  cited  in  appellant's  brief 
upon  the  proposition  that  the  testimony  re- 
ferred to  did  not  support  the  allegation  of 
notice  to  Richards  because,  if  the  same  be  ac- 
cepted as  true,  it  could  have  no  further  ef- 
fect than  to  show  that  Linguist  and  Wilcox 
owned  the  land  as  partners,  and  that  while 
they  were  partners  Wilcox  had  authority  as 
a  matter  of  law  to  dispose  of  the  interests  of 
both  partners  by  deed,  we  do  not  think  are 
in  i>olnt  Those  authorities  do  hold  that  one 
partner  can  transfer  the  equitable  title  of  all 
the  partners  in  real  estate  if  such  transfer  is 
made  within  the  scope  of  the  powers  given 
him  under  the  partnership  agreement.  But 
there  is  nothing  In  tliia  record  tending  to 
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show  any  character  of  agreement  whereby 
Linguist  ever  Invested  Wilcox  with  power  to 
sell  his  (Linguist's)  interest  in  the  land. 

[7]  Over  Richards'  objections,  Linguist  was- 
permitted  to  testify  as  follows :   "I  put  up  all 
the  money  that  was  paid  the  attorneys  for 
E.  J.  Wilcox  to  fight  this  case.    I  paid  W.  B. 
McConnell  $50  and  Ell  Oxford  |75,  and  I 
paid  Eli  Oxford's  expenses  coming  to  court 
I  also  put  up  the  money  for  Wilcox  to  come 
to  conrt    The  money  I  paid  the  attorneys 
was  for  them  to  prosecute  this  suit"    He  al- 
so testified :    "When  I  got  the  deed  from  E. 
J.  Wilcox  to  the  property  In  controversy,  I 
asked  Eli  Oxford  whether  it  was  necessary  to 
put  same  of  record,  and  they  told  me  that 
nobody  could  beat  me  out  of  the  land  but  E. 
J.  Wilcox  by  conveying  it  to  some  one  else ; 
and,  relying  upon  Wilcox,  I  did  not  place  the 
deed  of  record,  as  I  should  have  done."    The 
grounds  of  objection  to  this  testimony  were 
that  same  was  irrelevant,  immaterial,  and 
self-serring,  and  did  not  explain  any  issue  in 
the  case.    By  explanations  attached  to  the 
bills  of  exceptions  the  trial  Judge  stated  that 
the  testimony  relative  to  the  payment  of  at- 
torney's fees  was  admitted  because  other  tes- 
timony showed  that  Linguist  had  paid  $100 
cash  to  WUcox  for  the  interest  claimed  by 
him  and  had  agreed  to  pay  a  part  of  the  ex- 
penses in  defending  the  suit  against  Miller 
and  Blchards,  and  that  in  pursuance  of  that 
agreement  Linguist  came  from  Reno,  Nev., 
with  Wilcox  to  Palo  Pinto,  and  there  openly 
and  publicly  with   him  engaged   in  the  de- 
fense of  the  suit  and  was  treated  and  held 
ont  publicly  as  Wilcox's  partner  in  the  suit 
The  trial  Judge  further  explained  that,  in  the 
effort  by  Blchards  to  show  that  Linguist  did 
not  hold  the  title  to  the  property  claimed  by 
Um  in  good  faith  and  a  fraudulent  collusion 
between  Linguist  and  Wilcox,  counsel  for 
Bichards  asked  Linguist  why  he  did  not  put 
his  deed  of  record,  and  that  the  testimony  of 
Ungulst  giving  the  advice  of  Eli  Oxford  as 
bis  reason  for  not  so  doing  was  admitted  on 
a  redirect  examination  of  Linguist  after  he 
had  been  asked  by  Richards'  counsel  why  the 
deed  was  not  sooner  recorded.     We  think 
that  all  of  the  evidence  was  admissible.    It 
Is  insisted  by  Richards  that  there  is  no  evi- 
dence in  the  record  attacking  Linguist's  deed 
as  fraudulent  and,  further,  that  that  Issue 
was  not  raised  by  Richards'  pleadings ;   but 
we  do  find  in  the  statement  of  facts  in  the 
testimony  of  Linguist  that  that  witness  was 
asked  by  counsel  for  Richards  to  explain  his 
failure  to  record  his  deed,  as  stated  by  the 
tiial  Judge  in  his  explanation  to  the  bill  of 
exception.    Ldnguist  was  an  Interested  party, 
and,  the' good  faith  of  the  transaction  being 
thus  cliallenged  by  the  question,  it  was  proper 
for  Um  to  testify  as  he  did  in  order  to  re- 
move the  anspidon  implied,  and  for  the  same 
reason  to  testify  to  the  full  consideration 
which  lie  agreed  to  pay  for  the  property. 


For  the  reasons  above  stated,  the  Judgment 
sustaining  the  demurrer  to  plaintiff's  peti- 
tion and  dismissing  bis  suit  is  reversed,  and 
the  cause  remanded ;  but  the  Judgment  in 
favor  of  Linguist  against  Richards  is  af- 
firmed. 


HOI/T  et  aL  v.  ABBY  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  4,  1911.)  1 

1.  JuDOMENT  (§  747*)  —  Conclusiveness  — 
Mattebs  Concluded. 

A  judgment,  denying  plaintiff's  foreclosure 
of  a  mortgage  upon  defendant's  plea  that  the 
land  mortgaged  was  his  homestead,  is,  in  a  later 
suit  by  plaintiff  to  recover  such  land,  conclusive 
that  the  land  was  defendant's  homestead. 

[£!d.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  f  747,*] 

2.  BVIDENOB    (t    67*)  — PbESUHFTIONS  — CON- 
TINUITT. 

A  definite  state  of  facts,  shown  to  have 
once  existed,  is  presumed  to  continue,  unless  the 
contrary  is  established. 

[BH.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  87,  88,  103;  Dec.  Dig.  §  67.»] 

3.  hombstka.d  (§  181»)— aotionb— buedbn  of 
Proof. 

In  trespass  to  try  title  to  land  which,  in  a 
previous  action,  had  been  adjudicated  to  be  de- 
fendant's homestead,  the  presumption  of  con- 
tinuity placed  upon  plaintiff  the  burden  of  prov- 
ing that  defendant  had  abandoned  his  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §i  851-353;   Dec.  Dig.  i  181.*] 

4.  Fbaudulbnt  Conveyances  ($  62*)  — CoN- 

VETANOXa  OF  HOUBSTEADB. 

As  a  homestead  is  not  subject  to  the  de- 
mands of  the  owner's  creditors,  a  conveyance  of 
such  homestead,  whether  with  or  without  con- 
sideration, and  though  made  to  defraud  the  own- 
er's creditors,  is  vahd,  and  will  not  be  set  aside. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  llS-127:  Dec.  Dig. 
I  52.»] 

Appeal  from  District  Court,  Parmer  Coun- 
ty;   D.  B.  HUl,  Judge. 

Action  by  R.  M.  Holt  and  others  against 
W.  H.  Abby  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

See,  also,  140  S.  W.  473. 

T.  C.  Taylor,  for  appellants.  Knight  & 
Slaton  and  Carl  OlllUand,  for  appellees. 

HALL,  J.  Appellants,  plaintiffs  in  the 
court  below,  filed  this  suit  in  trespass  to 
try  title,  for  the  recovery  of  certain  lots  In 
the  town  of  Farwell,  and  pleaded  in  the 
alternative  that  prior  to  June  23,  1908,  ap- 
pellees, W.  H.  Abby  and  wife,  borrowed  $500 
from  one  of  the  appellants,  Mrs.  R.  M.  Holt, 
Executing  their  note  therefor,  secured  by 
a  mortgage  on  the  above-described  property; 
that  at  said  time  appellees  resided  upon  the 


>  This  appeal  was  Sled  In  the  Court  of  Civil  Ap- 
peals tor  the  Second  Supreme  Judicial  District,  at 
Ft.  Worth,  January  21,  1911,  and  transterred  to  this 
court  on  July  1,  1911. 
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property,  dalmlng  tbe  same  as  their  bome- 
stead;  that  suit  was  thereafter  filed  npon 
said  note  and  for  foreclosure  of  tbe  mort- 
gage, and,  on  June  23,  1908,  Judgment  was 
rendered  In  faror  of  appellants  and  against 
appellees  for  the  amount  of  said  note,  with 
interest  and  attorney's  fees,  but  foreclosure 
of  the  mortgage  was  denied,  because  the 
property  was  adjudged  to  be  the  homestead 
of  appellees;  that  thereafter  execution  was 
issued  upon  said  Judgment,  placed  In  the 
hands  of  tbe  sheriff,  and  said  property  levied 
upon  and  sold  on  the  5th  day  of  July,  1910, 
at  which  sale  the  appellant  Mrs.  R.  M.  Holt 
became  the  purchaser  for  the  sum  of  $300; 
that,  prior  to  the  time  of  said  sale  under 
execution,  appellees  Abby  and  wife  conveyed 
the  property  in  controversy,  on  January  4, 
1909,  to  appellee  Charles  Lacy.  Said  convey- 
ance to  Lacy  Is  attacked  upon  the  ground 
of  fraud  between  appellees,  alleging  at  tbe 
time  of  the  conveyance,  appellees  Abby  and 
wife  were  notoriously  insolvent,  and  with 
knowledge  of  that  fact  Lacy  purchased  the 
property,  with  the  fraudulent  Intent  of  aid- 
ing his  codefendants  in  hindering,  delaying, 
and  defrauding  their  creditors.  There  are 
other  facts  set  out  In  the  pleading  unneces- 
sary to  be  stated  here.  Appellants  submit 
the  case  to  us  under  numerous  assignments 
of  error,  which  it  will  not  be  necessary  to 
consider  In  detail,  or  recite. 

[1, 2]  The  trial  court  found  as  facts  that 
appellee  Lacy  paid  Abby  and  wife  a  valuable 
consideration  for  the  property,  and  that, 
"prior  to  the  23d  day  of  June,  1906,  the 
defendant  W.  H.  Abby  and  his  wife  had  oc- 
cupied the  said  property  as  a  resident  home- 
stead, and  continued  to  occupy  the  same  as 
such  homestead  until  the  date  of  the  said 
sale  to  the  defendant  Charles  Lacy."  That 
part  of  the  record  which  shows  that  the 
foreclosure  mentioned  above  was  denied  ap- 
pellants, because  of  appellee  Abby's  home- 
stead plea,  is  res  adjudicata  of  that  ques- 
tion. The  general  rule  is  that  a  state  of 
facts  having  been  shown  to  have  existed  Is 
presumed  to  continue,  unless  the  contrary  is 
made  to  appear.  Harle  v.  Richards,  78  Tex. 
80,  14  S.  W.  257;  Wood's  Practice  Ev.  f  62; 
Rice  on  Evidence,  §i  42,  50. 

[3]  Tbe  only  evidence  in  the  record  tending 
to  show  that  Abby  and  wife  abandoned  their 
homestead  at  any  time  between  the  date  of 
said  Judgment,  decreeing  it  to  be  such,  and 
the  4th  day  of  January,  1909,  at  which  time 
they  sold  it  to  Lacy,  is  tbe  testimony  of 
Lacy  that  Abby  moved  onto  his  New  Mexico 
claim  in  1909,  but  could  not  give  the  date.. 
The  effect  of  the  presumption  is  to  place  the 
burden  upon  appellants  to  show  an  abandon- 
ment of  the  homestead  prior  to  the  date  of 
the  conveyance  to  Lacy.  This  they  failed 
to  do.  Appellants  except  to  the  above^uot- 
ed  finding  of  the  court,  but  It  is  sustained 


by  the  presumption,  the  failure  of  appellants 
to  rebut  It,  and  the  statement  of  facts. 

[4]  It  has  been  frequently  held  in  this  state 
that  there  could  be  no  fraudulent  conveyance 
of  a  homestead,  since  a  debtor's  homestead 
is  not  subject  to  the  demands  of  his  cred- 
itors, and  a  conveyance  thereof,  whether 
made  with  or  without  consideration,  and  ir- 
respective of  the  intent  of  the  parties,  cannot 
be  set  aside  as  fraudulent  Cameron  v.  Fay, 
55  Tex.  68;  King  v.  Barter,  70  Tex.  579,  8 
S.  W.  308;  McDannell  v.  Ragsdale.  71  Tex. 
23,  8  S.  W.  625,  10  Am.  St  Rep.  729;  Har- 
gadene  Co.  v.  Whitfield,  71  Tex.  482,  9  S.  W. 
475;  Gaar,  etc.,  Co.  v.  Burge,  49  Tex.  Civ. 
App.  599,  110  S.  W.  181;  Taylor  v.  Fergnson, 
87  Tex.  1,  26  S.  W.  46;  Archenbold  &  Co.  v. 
Evans,  11  Tex.  Civ.  App.  138,  32  S.  W.  795. 
And  it  has  been  further  held  that  a  con- 
veyance of  a  homestead,  even  though  made 
without  a  consideration  and  with  Intent  to 
defraud  creditors.  Is  valid.  Heldelbach-Frled- 
lander  Co.  v.  Carter,  34  T«.  Civ.  App.  579, 
79  S.  W.  346;  Jolly  v.  Dlehl,  88  Tex.  Civ. 
App.  549,  86  S.  W.  965;  Wood  v.  Chambers, 
20  Tex.  247,  70  Am.  Dec.  382. 

We  find  no  reversible  error  in  the  record, 
and  tbe  Judgment  of  the  lower  court  is  af- 
firmed. 


BRAT  V.  HARRIS  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  25,  1911.    Rehearing  Denied 

Nov.  22,  1911.) 

Counties  (J  149*)— Comtbacts  fob  Iupbove- 

MBNTS— Validitt. 

Award  of  a  contract  to  paint  a  county  jail 
is  unenforceable,  if  no  special  tax  fund  therefor 
has  been  created,  and  current  expenses  exceed 
tbe  amount  of  the  general  fund. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  214;    Dec.  Dig.  {  149.»] 

Error  from  Harris  County  Court;  B.  P. 
Hamblen,  Judge. 

Action  by  John  W.  Bray  against  Harris 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

John  G.  Tod,  for  plaintiff  in  error.  R.  I<. 
Whitehead,  for  defendant  in  error. 

FLT,  J.  Tbe  parties  occupy  the  same  po- 
sition on  the  docket  in  this  court  as  in  the 
county  court  and  will  be  styled  plaintiff  and 
defendant  as  in  that  court  The  suit  was 
instituted  to  recover  of  Harris  county  dam- 
ages in  the  sum  of  $320,  claimed  to  have  ac- 
crued by  the  breach  of  a  contract  made  be- 
tween the  parties,  as  to  the  painting  of  the 
county  Jail.  The  cause  was  tried  by  Jury, 
which  was  instructed  to  and  did  return  a 
verdict  for  the  defendant 

We  will  briefly  review  the  evidence,  to  as- 
certain if  there  was  any  testimony  requiring 
a  submission  of  the  case  to  the  Jury.  lu 
March,  1908,  plaintiff,  in  response  to  an  ad- 
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rertlwmeiit  irabUshed  by  defendant,  filed  a 
bid  to  paint  the  Jail  with  the  county  auditor, 
and  the  contract  was  awarded  to  him,  on 
condition  that  a  bond  be  filed,  bnt  before  the 
contract  was  signed  the  award  was  rescind- 
ed by  the  commissioners'  conrt  Plaintiff 
had  incurred  no  expense,  and  had  taken  no 
steps  to  execute  the  contract.  The  bond  had 
not  been  approved,  nor  contract  signed.  The 
order  of  the  commissioners'  court  awarding 
the  contract,  does  not  api)ear  In  the  record; 
but  it  was  evidently  conditioned  on  the  ex- 
ecution of  a  written  contract,  signed  by 
plalntur  and  by  the  county  Judge,  because 
the  contract  was  prepared  and  signed  by 
plalntur,  and  he  endeavored  to  obtain  the 
signature  of  the  county  Judge  to  the  con- 
tract, but  failed. 

The  evidence  showed  that  no  levy  of  a  tax 
had  been  made  to  provide  a  special  fund  to 
pay  the  amount  for  painting  the  Jail,  and 
also  that  the  amount  could  not  be  paid  out 
of  the  general  fund,  because  the  current  ex- 
penses for  that  year  greatly  exceeded  the 
amount  of  such  fund.  The  same  question 
wa.8  presented  to  the  Supreme  Court  in  the 
case  of  Ault  ▼.  Hill  County,  102  Tex.  335, 
116  S.  W.  350,  and  It  was  held  that  a  con- 
tract for  constructing  Improvements  on  the 
coorthonse  was  unlawful,  If  made  without 
tbe  levy  of  a  special  tax  to  provide  a  fund 
for  its  iwyment,  where  the  entire  general 
fond  was  needed  to  meet  its  current  ex- 
penses. If  plaintiff  had  been  paid  out  of  the 
genoral  fund,  It  would  have  been  at  the  ex- 
pense of  some  other  account;  for,  without 
paying  him,  the  general  fund  failed  by  thou- 
sands of  dollars  to  meet  the  current  ex- 
penses. Not  only  did  the  current  expenses 
exceed  the  general  fund  In  1906,  but  a  like 
deficiency  had  occurred  for  each  year  for  five 
fears  before  the  cause  was  tried.  Plaintiff 
bad  no  cause  of  action,  and  a  verdict  was 
properly  Instructed  by  the  court. 

The  judgment  Is  afiEIrmed. 


PECOS  A  N.  T.  BY,  CO.  v.  BOSBNBLOOM 
et  al. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Oct  28,  1911.    Rehearing  Denied 

Nov,  24,  1911.)  1 

1.  Appxai,  awd  Ebrob  (§  1078*)  —  Bwefs— 
Failtjbe  to  Assign  Ebrok— Effect. 

Under  the  court  rules,  assignments  of  er- 
ror not  niged  in  appellant's  brief  will  not  be 
considered. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
&ior,  Dec.  Dig.  {  1078.*] 

2.  CotTBTs  (I  289»)— Jurisdiction— SoBJECT- 
Matteb  — Laws  Rglatino  to  Commebce>— 
E^iiPLOTKS's  Liability  Act. 

ESren  if  a  railroad  seal  clerk  killed  just 
after  he  bad  finished  iuspecting  a  train  contain- 


'Tbls  appMl  iru  filed  in  the  Court  of  Civil  Ap- 
9«al«  (or  Uie  Second  Supreme  Judicial  District  at 
Ttxu  at  Ft.  'Woi<!ti  m  December  27,  1910,  and 
trauferred  to  tbis  court  by  order  of  the  Supreme 
Court  July  1,  19U. 


ing  inteiBtate  freight  was  engaged  In  Interstate 
commerce  when  killed  by  being  struck  by  a 
switch  engine  not  engaged  in  interstate  com- 
merce, the  federal  courts  would  not  have  ju- 
risdiction of  an  action  for  his  death  under  the 
federal  employers'  liability  law  (Act  April  22, 

1908,  c.  149,  35  StaL  65  [U.  S.  Comp.  St.  Supp. 

1909,  p.  1171]),  since  to  ^ve  jurisdiction  ttiere- 
under  Doth  the  employ^  injured  and  the  negli- 
gent employ^  must  have  been  engaged  in  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  830;    Dec.  Dig.  i  289.*] 
8.  CouBTS  (§  289*)— JuBiSDicTioN— Laws  Re- 

I,ATIN0   to  COMMEBCI^— ESMFLOTEBS'    IdABIU- 
TT    Act— INTEBSTATE    COUKEBCE. 

A  seal  clerk  employed  by  a  railroad  com- 
pany, a  large  percentage  of  the  shipments  over 
which  was  destined  to  Interstate  points,  was 
killed  by  a  switch  engine  while  crossing  another 
track  just  after  be  bad  finished*  inspecting  and 
taking  a  record  of  a  freight  train,  which  con- 
tained a  number  of  cars  containing  interstate 
shipments,  and  which  was  being  pulled  out  of 
the  yards  when  decedent  was  struck ;  his  pur- 
pose in  crossing  the  other  trade  not  being 
shown.  Held,  that  decedent  was  not  engaged 
in  interstate  commerce  when  killed  so  as  to 
gire  the  federal  courts  jurisdiction  of  an  action 
for  his  death  under  the  federal  employer's  lia- 
bility law  (Act  April  22,  1908,  c.  149.  35  SUt 
65  [U.  S.  Comp.  St.  Supp.  1909,  p.  1171]). 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  830 ;    Dec.  Dig.  i  280.*] 

4.  COUBTB  ({  255*)— Fedebal  Coubts-Jubis- 

DICTION. 

The  federal  courts  are  entitled  to  jurisdic- 
tion only  when  the  facts  necessary  to  confer 
jurisdiction  appear  with  reasonable  clearness 
and  certainty. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  265.*] 

5.  Mabteb  and  <Sebtant  (g  228*) — Injubies— 
Discovered  Perii/— EJftect  or  Statute. 

Laws  1909  (1st  Ez.  Sess.)  c.  10,  {  2,  pro- 
vides that  in  all  actions  against  a  railroad  com- 
pany for  an  employe's  death  the  fact  that  the 
employ^  may  have  been  also  negligent  shall  not 
bar  a  recovery,  but  the  damages  shall  be  di- 
minished in  proportion  to  his  negligence,  pro- 
vided that  an  employe  shall  not  be  held  negli- 
gent where  the  carrier's  violation  of  the  stat- 
ute for  the  safety  of  employes  contributed  to 
the  injury.  Held,  construing  the  act  of  1909, 
in  view  of  the  prior  rules  as  to  assumption  of 
risk  and  contributory  negligence,  and  of  the 
act  of  1905  (Laws  1905,  c.  l&H),  abolishing  the 
plea  of  assumed  risk  in  certain  cases,  that  the 
act  of  1909  did  not  in  an^  way  affect  the  em- 
ployer's liability  for  injuries  to  an  employe  in 
cases  of  discovered  peril. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  228.*] 

6.  Statutes  (5  184*)  —  Constbuction  —  Pub- 
pose  OF  Statute. 

In  construing  a  statute,  especially  where 
its  language  is  ambiguous,  the  law  on  the  sub- 
ject before  its  enactment  and  the  evil  sought  to 
be  remedied  should  be  ascertained,  if  possible. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  {  184.*] 

7.  TBIAL   (i   191*)— INSTBUOTIONS- ASSUMINQ 

Facts. 

In  an  action  for  the  death  of  a  railroad 
seal  clerk,  struck  by  a  ballast  car  shoved  by  a 
switch  engine,  while  crossing  the  track  after 
inspecting  a  freight  train,  the  court  Instructed 
that  if,  before  the  ballast  car  struck  decedent, 
he  was  in  danger  of  bein^  strudi,  and  the  em- 
ployes in  charge  of  the  switch  engine  discovered 


•For  other  caaea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Berlei  *  Rep'r  indexes 


Digitized  by 


Google 


176 


141  SOUTHWESTERN  REPORTBB 


(Tex. 


his  peril  before  he  was  strnck  in  time  to  have 
avoided  strilcing  him  by  ordinary  care,  and  if 
such  employes,  after  so  discovering  Ills  peril,  if 
the:^  did  so^  failed  to  exercise  ordinary  care  to 
avoid  running  over  him,  the  jury  should  find 
for  plaintiff.  Held,  that  the  instruction  was 
not  erroneous  for  assuming  that  the  failure  of 
the  employes  in  charge  of  the  switch  engine  to 
exercise  ordinary  care  to  avoid  running  over 
decedent  was  negligence  causing  his  death,  and 
was  otherwise  correct. 

[EJd.  Note.— Ftor  other  cases,  see  Trial,  Cent. 
Mg.  a  420-431 ;    Dec.  Dig.  i  191.*] 

8.  Masteb  and  iSebvant  (S  299*)— Injuboss— 

INSTBUCTIONS— DiSOOVEBED    FERIL. 

In  an  action  for  a  railroad  employe's  death 
by  being  strucli  by  a  switch  engine  while  cross- 
ing the  tracli  after  inspecting  another  train,  de- 
fendant re<^uested  a  charge  that  if,  while  the 
switch  engine  was  advancing,  decedent  was 
seen  so  dangerously  near  the  track  as  to  make 
it  reasonably  appear  that  if  the  engine  kept  on 
approaching  him,  and  he  did  not  get  out  of  the 
way,  he  might  be  struck,  it  was  the  duty  of 
the  engineer  and  the  switch  crew  to  warn  him 
by  whistle,  etc.,  of  their  approach,  and  that 
after  giving  such  warning,  it  they  did  warn 
him,  the  engineer  and  crew  could  rel:^  upon  de- 
cedent heeding  the  warning,  and  taking  proper 
care  for  himself,  etc.,  and  could  proceed  until 
it  became  apparent  to  them  that  decedent  would 
not  or  could  not  get  oS  the  track,  and  that  if 
tite  engineer  and  crew  discovered  decedent  on 
or  80  near  the  track,  etc.,  it  immediately  be- 
came their  duty  to  use  all  proper  means  to 
avoid  striking  decedent,  but  such  duty  did  not 
arise  until  it  became  known  and  apparent  to 
the  engineer  and  crew  that  decedent  was  in 
such  danger.  Held,  that  the  instruction  was 
properly  refused  because  it  required  the  en- 
gineer and  crew,  which  included  each  member 
of  the  crew,  to  know  of  decedent's  peril  before 
the^  were  required  to  exercise  care  to  avoid  in- 
juring liim. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  296.*] 

9.  Tbial  (I  260*)- IsBTBUcmoNS. 

In  an  action  for  a  railroad  employe's  death 
by  being  struck  by  a  ballast  car  shoved  by  a 
(witch  engine,  the  court  instructed  that  if  de- 
cedent was  in  peril,  and  such  peril  was  discov- 
ered by  the  employes  operating  the  ballast  car 
and  engine,  they  could  presume  that  decedent 
would  get  off  the  track,  unless  it  became  ap- 
parent to  them  that  he  would  not  do  so,  so  that 
if  they  saw  decedent  on  the  track,  and  in  dan- 
ger, and  warned  him,  and  if  it  did  not  appear 
that  they  realized  that  he  would  not  get  off 
the  track  in  time,  by  the  exercise  of  ordinary 
care,  to  avoid  being  injured  after  such  warn- 
ing, the  jury  should  find  for  defendant.  Held, 
that  the  instruction  suflSciently  covered  the  is- 
sues raised  by  a  special  charge  requested,  that 
the  mere  fact  that  the  switch  crew  saw  de- 
cedent on  the  track  while  they  were  some  dis- 
tance from  him  and  l>efore  he  was  in  danger 
would  not  warrant  a  recovery,  but  that  plain- 
tiff could  only  recover  if  some  member  of  the 
switch  crew  failed  to  exercise  due  care  to 
avoid  injuring  him  after  actually  discovering 
bis  peril. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-659 ;   Dec.  Dig.  {  260.*] 

10.  Appeal  and  Errob  (J  1064*)- Habmless 
EjRbob— Constbuction. 

Even  if  the  instruction  was  not  technically 
correct,  it  was  as  favorable  to  defendant  as 
was  warranted,  and  did  not  mislead  the  jury 
to  its  prejudice. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4221-4224;  Dec.  Dig.  { 
1064.*] 


11.  MaSTBB  AlfD    SEBVAKT  (I  296*) — tlTJUBIEa 
— INSTBUCTIONS— DiaOOVEBED    PEBIL. 

In  an  action  for  a  railroad  employe's  death 
by  being  struck  by  a  switch  engine  shoving  a 
ballast  car,  defendant  requested  a  charge  tnat 
the  duty  of  the  "engineer  and  employes"  in 
charge  of  the  switch  .engine  to  exercise  care  to 
avoid  striking  decedent  in  a  position  of  dis- 
covered peril  would  not  arise  until  decedent 
was  in  fact  in  a  perilous  position,  and  was 
known  by  "such  employes"  to  be  so,  and  until 
they  knew  that  he  could  not,  or  would  not  be 
able  to,  extricate  himself  therefrom,  and,  un- 
less they  discovered  his  perilous  position  and 
failed  to  exercise  due  care  to  avoid  injuring 
him  thereafter,  the  jury  should  find  for  defend- 
ant. Held,  that  the  requested  charge  was  prop- 
erly refused  as  erroneous,  because  it  imposed 
no  duty  on  any  one  of  the  switch  crew  to  act 
until  all  of  them  knew  of  decedent's  perlL 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  296.*] 

12.  Masteb   and    Sebvant   (8  296*)— Neoli- 
oence— drscovebed  peril.      - 

In  order  to  impose  the  duty  on  the  crew 
of  a  switch  engine  which  struck  another  em- 
ploye on  the  track  to  take  steps  to  avoid  killing 
him  after  discovering  his  peril,  it  was  not  nec- 
essary that  it  appear  that  he  could  not  or  would 
not  extricate  himself  from  his  dangerous  posi- 
tion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  296.*] 

Appeal  from  ©istrict  Court,  Potter  Coun- 
ty;  L.  C.  Barrett,  Special  Judge. 

Action  by  M.  A.  Rosenbloom  and  otbera 
against  the  Pecos  &  Northern  Texas  Railway 
Company.  E^om  a  judgment  for  plalntltfs, 
defendant  appeals.    Affirmed. 

Terry,  Cavln  &  Mills,  Madden,  Trulove  & 
Kimbrough,  and  F.  M.  Rybum,  for  appellant. 
H.  H.  Cooper  and  J.  A.  Stanford,  for  appel- 
lees. 


GRAHAM,  C.  J.  Mrs.  M.  A.  Rosenbloom, 
for  herself  and  as  next  friend  for  her  minor 
children,  Milton  and  Matilda  Rosenbloom,  and 
for  the  use  and  benefit  of  Minnie  and  Isaac 
Rosenbloom,  mother  and  father  of  ber  de- 
ceased husband,  M.  A.  Rosenbloom,  sued  the 
Pecos  &  Nortbem  Texas  Railway  Company 
In  the  district  court  of  Potter  county,  Tex., 
to  recoTer  damages  alleged  to  have  resulted 
ttom  the  negligent  killing  of  M.  A.  Rosen- 
bloom while  he  was  engaged  in  the  serrloe  of 
appellant  From  a  judgment  based  on  the 
verdict  of  a  jury,  rendered  on  September  13, 
1910,  in  favor  of  appellees,  for  the  gross  sum 
of  $7,000,  and  apportioned  |2,000  each  to  the 
surviving  wife  and  the  two  children  and  $500 
each  to  the  mother  and  father  of  deceased, 
appellant  has  appealed  to  this  court 

Appellee's  third  amended  petition,  on  which 
they  went  to  trial,  was  filed  on  Jime  8,  1810, 
and,  as  groimds  of  negligence  on  the  part  of 
appellant  and  right  of  recovery  by  api>ellees, 
alleged,  in  substance,  that  Mrs.  M.  A.  Rosen- 
bloom is  the  surviving  wife  of  M.  A.  Rosen- 
bloom, deceased,  and  Milton  Rosenbloom  and 
Matilda  Rosenbloom  are  their  minor  chil- 
dren;   that   Isaac   Rosenbloom   and    Minnie 
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Bosenbloom  are  the  father  and  mother  of 
deceased;  that  Mrs.  M.  A.  Rosenbloom  sues 
for  herself  and  as  next  friend  for  her  chil- 
dren and  for  the  use  and  boneflt  of  such  par- 
ents; that  the  Pecos  &  Northern  Texas  Rail- 
way Company  Is  a  corporation,  owning  and 
operating  a  line  of  railroad  extending  from 
Amarillo  southwesterly  to  Plalnview  and 
Tezico,  own  extensive  switchyards,  etc.,  a 
AmarlUo,  having  at  the  point  of  occurrence 
In  question  seven  parallel  tracks,  extending 
north  and  south  and  located  east  of  Its  main 
line;  that  the  defendant  used  such  tracks  and 
yards  as  a  place  for  starting  cars,  operating 
Its  trains,  etc. ;  that  a  short  time  prior  to 
November  27,  1909,  M.  A.  Rosenbloom  was  in 
the  service  of  defepdant  In  the  capacity  of 
ticket  clerk  (properly  seal  clerk),  his  duties 
being  such  as  to  require  him  to  be  In  and 
about  such  yards  for  the  purpose  of  taking 
the  numbers  of  all  cars  coming  Into  and  leav- 
big  the  same  and  for  sealing  cars  and  pre- 
serving a  record  thereof;  that  tracks  4  and 
6  of  the  seven  side  tracks  which  are  num- 
bered from  1  to  7  consecutively,  going  from 
west  to  east,  are  only  about  6  feet  apart, 
so  that  trains  in  motion  running  abreast 
thereon  have  a  little  open  space  between  such 
tracks,  barely  enough  for  a  man  to  stand  in 
and  not  be  knocked  down;  that  on  the  eve- 
ning of  the  27th  of  November,  1909,  there  was 
a  long  freight  train  moving  out  north  on 
track  No.  4,  and  M.  A.  Rosenbloom,  in  the 
performance  of  bis  duties,  was  between 
tracks  4  and  6,  by  the  side  of  said  train, 
getting  a  record  of  the  cars  therein;  that 
while  he  was  there  so  doing  with  bis  face  to 
the  north,  and  walking  along  in  the  direc- 
tion such  train  was  moving,  and  while  he 
was  exercising  due  care  and  caution,  a  switch 
crew,  the  employes,  of  defendant,  pushed  a 
ballast  car  attached  to  an  engine  along  on 
track  5  in  the  same  direction  Rosenbloom 
and  sncb  freight  train  were  moving;  that 
snch  ballast  car,  which  was  very  wide,  was 
80  poshed  up  behind  M.  A.  Rosenbloom  rapid- 
ly and  with  great  force  and  violence,  and 
without  ringing  the  bell  or  blowing  the  whis- 
tle or  giving  other  warning;  that  such  bal- 
last car  while  being  so  moved  struck  M.  A. 
Bosenbloom,  knocked  him  down,  and  ran  over 
blm,  killing  him;  that  at  the  time  the  space 
between  such  train  on  track  4  and  ballast 
car  and  engine  on  track  5  was  so  narrow  that 
a  man  situated  between  them,  if  be  liappen- 
<d  to  move  to  one  side  or  the  other,  or  to 
stnmble  and  throw  his  body  to  one  side  or 
the  otha,  would  be  struck  by  the  moving 
cars;  that,  as  such  ballast  car  and  switch 
engine  so  approached  Rosenbloom,  the  em- 
ployes thereof  saw  him,  and  realized  that  he 
was  In  a  perilous  position,  and  liable  to  be- 
come confused  in  attempting  to  escape,  and 
get  caught  by  one  of  such  trains,  and  knew 
that  he  was  liable  to  sidestep  or  stumble  bo 
as  to  be  struck  by  the  moving  cars,  and  that, 
if  they  approached  Iiim  from  behind  without 
his  beln^  apprised  thereof,  lie  would  be  plac- 
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ed  In  a  i>erUous  position,  aAd  was  likely  to  be 
run  over  and  killed,  or  could  have  so  known 
by  the  use  of  ordinary  care;  that,  so  know- 
ing, such  switch  crew  negligently,  and  with- 
out regard  for  the  safety  of  M.  A.  Rosen- 
bloom, ran  such  engine  and  ballast  car  rapid- 
ly and  approached  him  from  behind  without 
^vlng  any  warning,  so  that  when  such  cars 
were  within  18  or  20  feet  of  M.  A.  Rosen- 
bloom, either  because  he  did  not  Imow  of  the 
approach  of  such  engine  and  car,  or  because 
he  became  confused  tit  the  unexpected  ap- 
proach thereof,  he  attempted  to  cross  switch 
track  No.  6  In  front  of  the  car  and  was  run 
over  and  killed;  that  the  killing  of  M.  A. 
Rosenbloom  was  the  result  of  the  negligence 
of  defendant  In  tbe  manner  In  which  such  en- 
gine and  ballast  car  were  operated  and  the 
failure  of  the  crew  to  give  him  warning; 
that  the  crew  in  charge'  of  such  switch  engine 
and  ballast  car,  seeing  M.  A.  Rosenbloom  for 
a  long  distance  before  reaching  him,  and 
when  about  20  or  26  feet  from  him,  seeing 
that  he  was  going  to  cross  track  No.  5,  and 
realizing  that  be  was  tn  a  perilous  position, 
and  liable  to  be  run  over  and  killed,  after 
discovering  and  knowing  such  dangers  and 
perilous  position,  failed  and  refused  to  exer- 
cise all  the  means  at  their  command  to  avoid 
running  over  and  killing  him,  failing  to  warn 
him,  to  slacken  their  speed,  or  in  any  man- 
ner trying  to  avoid  killing  him,  and  that 
plaintiffs  were  damaged  thereby. 

On  August  17,  1910,  appellant  filed  its 
amended  answer,  being  the  pleading  on  which 
it  went  to  trial  and  answered  appellees' 
pleading  substantially  as  follows : 

(1)  By  plea  to  the  jurisdiction  of  the  court, 
asserting  that  because  Rosenbloom  was  an 
employe,  engaged  in  Interstate  commerce,  the 
federal  courts  alone  had  jurisdiction. 

(2)  By  general  demurrer. 

(3)  By  special  exception,  pointing  out  (1) 
that  plaintHfs'  petition  failed  to  disclose 
whether  Rosenbloom  was  engaged  in  Intra- 
state or  interstate  commerce;  (2)  that  It  fail- 
ed to  show  that  plaintiff  was  entitled  to  sue 
in  tbe  capacity  tn  which  she  sued;  and  (3) 
that  It  failed  to  show  that  death  was  the  nat- 
ural and  proximate  result  of  the  alleged  neg- 
ligence. 

(4)  By  general  denial. 

(5)  By  special  plea,  setting  up  (1)  the  fed- 
eral employer's  liability  act,  alleging  that 
Rosenbloom  was  an  employe  engaged  in  in- 
terstate commerce  so  that  the  federal  courts 
had  jurisdiction,  and  plaintiff  had  no  right  to 
sue  In  the  capacity  in  which  she  sues ;  (2) 
contributory  negligence  on  the  part  of  M.  A. 
Rosenbloom;  and  (3)  assumed  risk  and  negli- 
gent manner  in  which  Rosenbloom  conducted 
himself. 

The  record  shows  that  certain  general  de- 
murrers and  special  exceptions  urged  by  ap- 
pellees were  by  the  lower  court  sustained 
and  tbe  rulings  excepted  to  by  appellant,  and 
that  a  general  demurrer  and  certain  special 
exceptions  urged  by  appellant  were  overrul- 
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ed,  and  the  rulings  excepted  to  by  appellant, 
but  as  the  appellant  has  failed  to  assign  er- 
ror in  this  court  on  any  of  said  rulings,  and 
appellees  have  briefed  their  cause  as  If  no 
such  rulings  had  been  made  by  the  court 
below,  on  appellant's  pleadings,  we  will  dis- 
pose of  the  Issues  only  as  raised  In  and  pre- 
sented by  the  bri^s  of  the  parties,  respec- 
tively, on  the  record. 

[1]  As  appellant  filed  many  assignments 
of  error  below  not  urged  In  Its  brief,  under 
the  rules,  we  will  consider  only  those  urged 
in  its  brief,  and  to  avoid  confusion,  where 
we  refer  to  an  assignment  in  this  opinion,  It 
will  be  by  Its  number  according  to  Its  order 
in  the  brief. 

As  appellant's  second  and  third  assign- 
ments, in  a  general  way,  bear  on  the  same 
question,  they  will  be  considered  together. 
Under  appellant's  second  and  third  assign- 
ments, it  is  contended  that  the  court  below 
committed  reversible  error  in  failing  to  give 
appellant's  special  charges  Nos.  1  and  13,  re- 
spectively, as  requested,  which  are  as  fol- 
lows: Second  assignment:  "The  trial  court 
erred  in  refusing  to  give  in  charge  to  the 
jury  special  charge  No.  1,  requested  by  de- 
fendant, which  is  as  follows:  The  court 
charges  the  Jury  that  plaintiffs  are  not  en- 
titled to  recover  in  the  capacity  In  which 
they  sue  herein,  and  you  are  therefore  In- 
structed to  return  a  verdict  for  the  defend- 
ant' "  Third  assignment:  "The  court  erred 
in  refusing  to  give  In  charge  to  the  Jury  spe- 
cial charge  Mo.  13,  requested  by  defendant, 
which  is  as  follows:  'If  M.  A.  Rosenbloom 
at  the  time  of  his  death  was  engaged  in  ex- 
amining seals  and  making  record  of  seals  on 
cars  being  transported  Interstate  over  the 
line  of  defendant  and  other  lines  of  con- 
necting carriers,  end  if  such  work  was  a 
necessary  part  and  customary  work,  reason- 
ably carried  on  by  defendant  as  a  part  of  its 
business,  transporting  freight  interstate  over 
Its  line,  or  If  he  had  then  Just  completed 
such  Inspection  of  said  train,  and  had  not 
yet  completed  his  record  and  placed  it  in  the 
place  where  nsually  kept,  then  you  wUl  re- 
turn a  verdict  for  the  defendani  on  its  spe- 
cial plea  that  plaintiff  has  no  right  to  main- 
tain this  suit  in  the  capacity  In  which  she 
sues.' " 

As  a  basis  for  the  disposition  we  make  of 
these  two  assignments,  and  in  connection 
with  the  disposition  we  shall  make  of  other 
assignments,  we.  find  that  the  following  facts 
are  established  and  proven  by  the  record, 
and  that  the  record  contains  no  other  facts 
tending  to  show  that  M.  A.  Rosenbloom  was 
at  any  time  engaged  In  interstate  commerce, 
to  wit: 

(1)  Appellant  Is  a  railway  corporation, 
owning  and  operating  a  line  of  railroad,  ex- 
tending from  Amarillo  southwesterly  to  the 
New  Mexico-Texas  state  line  at  Texlco, 
where  it  connects  with  the  line  of  the  Elast- 
em  Railway  Company  of  New  Mexico  and 
its  Une  connects  at  Amarillo  with  that  of 


the  Southern  Kansas  BaUway  Company  of 
Texas. 

(2)  On  and  prior  to  the  27th  day  of  No- 
vember, 1909,  defendant  company  was  en- 
gaged in  transporting  freight  and  passengers 
for  hire,  being  a, common  carrier,  duly  or- 
ganized and  chartered,  under  the  laws  of 
the  state  of  Texas,  and  engaged  in  a  rail- 
way transportation  business. 

(3)  In  connection  with  its  connecting  lines, 
known  as  the  "Santa  F€  System"  lines  and 
other  lines,  It  was  and  is  engaged  in  trans- 
porting goods  and  passengers  Intrastate  and 
Interstate,  about  85  per  cent  of  its  traffic 
for  the  month  of  November,  1909,  haying 
been  interstate  and  about  15  per  cent  there- 
of intrastate.  , 

(4)  In  connection  with  its  business  as  such 
common  carrier.  It  has  and  owns  and  owned 
and  was  operating  extensive  switchyards, 
storage  tracks,  shops,  etc.,  on  and  prior  to 
November  27,  1909,  at  AmarUlo,  in  Potter 
county,  Tex.  There  were  three  of  its  yards, 
known  as  the  "east,"  the  "middle,"  and  the 
"west"  yards,  respectively. 

(5)  M.  A.  Rosenbloom  became  an  employe 
of  defendant  about  the  1st  day  of  November, 
1909,  at  Amarillo,  Tex.,  In  the  capacity  of 
seal  clerk,  and  continued  to  be  so  engaged 
until  the  time  of  his  death,  which  was  about 
6  o'clock  p.   m.  November  27,  1909. 

(6)  As  such  clerk,  it  was  the  duty  of  M. 
A.  Rosenbloom  to  go  in,  on,  and  about  said 
yards,  and  there  seal  all  incoming  and  out- 
going trains  and  take  a  list  of  the  cars  In 
each  such  train  by  car  numbers  and  initials, 
note  the  condition  of  each  car,  especially  as  to 
the  door  being  sealed,  and  seal  all  unsealed 
doors,  look  about  icing  refrigerator  cars,  etc., 
and  report  cars  for  icing,  etc.,  and  note  bro- 
ken car  doors  and  report  losses  of  freight, 
etc.  Of  such  matters  It  was  his  duty  to 
make  a  record,  which  was  kept  in  a  book 
in  the  yardmaater's  office,  from  which  to  an- 
swer questions  and  correspondence  in  the 
future,  making  inquiries  as  to  the  condition 
of  cars  and  freight  passing  through  the  Ama- 
rillo yards. 

(7)  The  yards  aforesaid  were  in  constant 
use  day  and  night  during  the  time  Rosen- 
bloom was  so  engaged  with  switch  engines, 
with  their  cars,  and  incoming  and  outgoing 
trains,  coming  and  going  constantly. 

(8)  In  said  middle  yard  where  Rosenbloom 
was  killed,  there  were  seven  switches  or 
yard  tracks,  all  lying  east  of  appellant's 
main  line  track,  extending  practically  north 
and  south,  parallel,  and  numbered  from  1  to 
7,  inclusive,  and  consecutively  from  west  to 
east 

(9)  At  the  time  of  the  death  of  Rosenbloom 
there  was  a  long  freight  train  about  34  cars, 
leaving  from  track  No.  4  in  these  middle 
yards  to  go  out  at  the  north  end  of  the  line, 
and  thence  on  to  Wynoka,  Okl.,  Interstate 
over  the  line  of  the  Southern  Kansas  Rail- 
way Company.  Such  train  was  made  up  of 
cars  which  had  come  In  from  New  Mexico 
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over  appellant's  line,  and  was  going  out  over 
the  Southern  Kansas  to  points  in  Oklahoma, 
Kansas,  Missouri,  Illinois,  and  other  states, 
excepting  one  car,  -which  was  well  drilling 
tools,  consigned  to  Panhandle,  a  point  in 
Carson  county,  Tex.,  "which  would  be  reach- 
ed without  leaving  the  state,  and  which  car 
of  tools  had  originated  at  Amarillo,  Tex.,  to 
be  used  in  work  on  the  company's  water 
station  at  Panhandle. 

(10)  While  such  train  was  moving  out  slow- 
ly from  said  track,  Rosenbloom  was  going 
down  between  tracks  4  and  5  by  the  side  of 
said  ont-going  train  from  south  to  north, 
for  what  purpose  is  not  shown  by  the  testi- 
juony,  nor  is  it  shown  what  be  had  imme- 
diately preceding  his  being  killed  been  doing. 

(11)  As  such  out-going  train  and  Rosen- 
bloom  were  so  moving,  one  of  the  day  switch 
cars  having  coupled  an  engine  on  to  the 
sonth  end  of  a  ballast  car,  somewhere  to  the 
south  of  where  Rosoibloom  was,  came  north 
(tile  same  direction  as  the  out-going  train 
and  Rosenbloom  were  moving)  on  track  6,  in- 
tending to  go  a  few  car  lengths  beyond 
where  they  struck  Rosenbloom,  and  Uiere 
couple  onto  some  coal  cars  and  puU  them 
back  south  on  track  5.  The  crew  handling 
this  switch  engine  and  ballast  car  were  not 
engaged  In  interstate  commerce  at  the  time 
Rosenbloom  was  killed. 

(12)  As  this  switch  engine  and  ballast  car 
were  about  to  pass  Rosenbloom  from  some 
cause  and  by  some  means,  which  are  in  dis- 
pute, he  got  in  front  of  the  ballast  car,  was 
knocked  down,  run  over,  and  killed. 

(13)  Rosenbloom  was  the  husband  of  Mrs. 
M.  A.  Rosenbloom,  plaintiff,  the  father  of 
Milton  and  Matilda,  and  the  son  of  Isaac 
and  Minnie  Rosenbloom,  was  26  years  old 
at  the  time  of  his  death,  and  earning  $60 
per  month,  and  during  the  time  of  his  em- 
ployment be  had  resided  with  his  family  at 
Amarillo,  Tex. 

We  are  inclined  to  the  opinion  that  appel- 
lant is  not  in  a  position,  under  the  condition 
of  its  pleadings,  to  urge  the  questions  sought 
to  be  raised  under  these  assignments,  for  the 
reason  that  the  portion  of  Ita  pleading  chal- 
lenging the  right  of  appellees  to  prosecute 
this  suit  in  the  capacity  they  do  is  not  under 
oath,  as  required  by  article  1265,  Sayles' 
Civil  Statutes;  but,  as  there  may  be  some 
qnestlon  about  the  correctness  of  this  view, 
we  will  dispose  of  them  as  if  appellant  was 
in  a  position  legally  to  urge  them. 

[21  As  appellees'  pleadings  allege  no  fact 
tending  to  show  that  M.  A.  Rosenbloom  was 
at  any  time  engaged  in  interstate  commerce, 
and  tile  facts  above  stated  contain  every- 
thing that  can  be  fairly  drawn  from  the  rec- 
ord which  could  in  any  way  be  construed  as 
even  tending  to  show  that  he  was  so  engaged 
at  the  time  he  received  the  injuries  resulting 
In  his  death,  we  think  the  evidence  wholly 
fails  to  raise  the  issue  sought  to  be  submit- 
ted in  special  charges  Nos.  1  and  13,  the  re- 


fusal to  give  which  is  complained  of  under 
assignments  2  and  3,  respectively. 

Under  the  authorities  cited  by  appellant, 
if  the  evidence  had  affirmatively  shown  that 
Rosenbloom,  at  the  time  of  receiving  the  in- 
juries which  resulted  In  his  death,  was  ac- 
tually engaged  in  the  performance  of  his  du- 
ties, in  connection  with  the  freight  train 
which  was  just  leaving  and  which  was  made 
up  of  cars  containing  interstate  as  well  as 
intrastate  freight,  without  showing  which 
character  of  freight  he  was  then  giving  hla 
attention  to,  and  if  the  testimony  had  tended 
to  show  that  those  engaged  in  the  operation 
of  the  switch  engine  were  also  engaged  in 
interstate  commerce,  we  would  incline  to  the 
opinion  that  a  question  was  raised  as  to 
whether  or  not  Rosenbloom  was  engaged  in 
interstate  commerce  as  an  employe  at  the 
time  he  was  Idlled,  or  if  the  evidence,  as  a 
whole,  had  tended  to  show  that  at  the  time 
Rosenbloom  was  killed  he  was  as  an  em- 
ploye of  appellant,  performing  his  duties  in 
connection  with  one  of  the  cars  ladeo  with 
interstate  freight,  and  the  evidence  as  a 
whole  had  also  tended  to  show  that  those 
operating  the  engine  and  ballast  car  were 
engaged  In  interstate  commerce,  we  would 
incline  to  the  opinion  that  a  question  had 
been  raised  as  to  whether  or  not  Rosenbloom 
waa  engaged  in  Interstate  commerce  within 
the  meaning  of  the  federal  law,  when  consid- 
ered in  connection  with  the  duties  pertaining 
to  his  employment  The  evidence,  however, 
taken  as  a  whole,  as  we  view  it,  fails  to 
raise  such  an  issue  as  It  would  appear  from 
the  language  used  by  District  Judge  Wbltson 
in  the  case  of  Zykos  v.  Oregon  R.  &  Nav. 
Co.  (C.  O.)  179  Fed.  893,  that  it  would  be  nec- 
essary for  those  operating  the  engine  'and 
ballast  car,  as  well  as  Rosenbloom,  to  have 
been  engaged  in  Interstate  commerce  before 
the  questions  sought  to  be  presented  by  ap- 
pellant really  existed. 

In  discussing  the  facts  and  circumstances 
necessary  to  entitle  an  employ^  to  the  benefit 
of  the  federal  employer's  liability  act.  Judge 
Wbltson,  in  the  case  above  dted,  uses  the 
following  language:  "It  is  not  necessary,  in 
view  of  the  facts  disclosed  by  the  complaint, 
to  go  further  than  to  hold  that  interstate 
and  intrastate  service  are  separable  by  up- 
holding liability  when  the  injury  results  from 
the  negligence  of  fellow  servants  engaged  In 
Interstate  commerce,  and  denying  It  when  re- 
sulting from  the  negligence  of  an  intrastate 
employe  to  one  engaged  in  interstate  com- 
merce." Again,  in  the  same  opinion,  the 
same  judge  uses  the  following  language: 
"That  it  was  the  purpose  to  make  an  inter- 
state carrier  liable  to  an  employe  engaged  in 
interstate  commerce  for  the  negligence  of  a 
fellow  servant  also  engaged  in  such  com- 
merce is  beyond  controversy."  From  the 
above  language  it  would  appear  that  the 
proper  construction  of  the  federal  statute 
would  be  that  before  a  federal  question  waa 
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raised  the  evidence  must  tend  to  show,  not 
only  that  the  injured  party  was  engaged  in 
interstate  commerce,  but  that  the  servant  in- 
flicting the  injury,  which  In  law  is  the  princi- 
pal, was  also  so  engaged.  We  think  the  rea- 
soning in  the  majority  opinion  in  the  case  of 
Howard  v.  Illlnoia  Central  Railway  Com- 
pany, 207  U.  S.  463,  28  Sup.  Ct  40,  62  L.  Ed. 
151,  sustains  the  proposition  just  announced. 

[3,  4]  If,  however,  it  were  conceded  that 
the  evidence  tends  to  show  that  Rosenbloom 
had  been  engaged  in  interstate  commerce 
immediately  before  he  was  kUled  by  check- 
ing the  out-going  freight  train  or  inspecting 
the  seals  of  cars  therein,  and  otherwise  per- 
forming his  duties  under  his  employment  in 
connection  therewith,  and  the  evidence  had 
also  tended  to  show  that  those  in  charge 
of  the  engine  and  ballast  car  were  engaged 
In  Interstate  commerce^  as  the  evidence 
shows  without  question  that  at  the  time 
Rosenbloom  was  killed  the  out-going  freight 
train  was  leaving  the  yards  at  a  speed  of 
from  eight  to  ten  miles  an  hour,  that  Rosen- 
bloom had  ceased  to  perform  any  service  in 
connection  therewith  and  was  going  from 
said  train,  and  there  la  no  evidence  tending 
to  show  what  his  purpose  in  so  doing  was, 
unless  It  tends  to  show  that  he  was  attempt- 
ing to  cross  track  5  to  reach  a  place  of  safety, 
we  think  it  cannot  be  successfully  contended 
that  he  was  at  the  time  he  was  killed  en- 
gaged in  interstate  commerce  within  the 
meaning  of  the  federal  statute,  unices  the 
mere  fact  that  his  general  duties  required 
him  to  perform  service  in  connection  with 
interstate  commerce,  as  well  as  intrastate 
commerce  in  Amarlllo,  coupled  with  the  fur- 
ther fact  that  during  the  month  of  November, 
1909,  of  the  toUI  business  handled  by  his 
employer  in  Amarlllo  abont  86  per  cent  of 
same  was  Interstate  commerce,  and  the  re- 
maining 15  per  cent,  was  Intrastate  com- 
merce, and  the  further  fact  that  the  duties 
of  Rosenbloom  required  that  he  keep  a  rec- 
ord of  such  data  as  be  might  procure  from 
havlnj;  Investigated  and  Inspected  the  out- 
going train,  would  have  the  effect  of  proving 
or  tending  to  prove  that  as  a  result  of  the 
nature  of  his  employment  he  was  engaged 
in  Interstate  commerce  within  the  meaning 
of  the  federal  statute  at  the  time  he  was 
killed.  This  we  do  not  believe,  as  under  our 
governmental  policy  the  federal  government, 
including  the  federal  courts,  acquires  Juris- 
diction only  when  the  facts  necessary  to  be- 
stow such  Jurisdiction  appear  with  reason- 
able clearness  and  certainty.  For  the  rea- 
sons stated  we  hold  that  the  evidence  did 
not  raise  the  question  of  whether  or  not 
Rosenbloom  was  at  the  time  he  was  killed 
en.caged  In  Interstate  commerce,  and  we 
therefore  overrule  appellant's  second  and 
third  assignments  of  error. 

[C]  Under  appellant's  first  assignment, 
complaint  Is  made  that  the  court  below  re- 
fused to  give  in  charge  to  the  jury  special 
charge  No.  10,  requested  by  It,  which  Is  as 


follows:  "If  the  Jury  find  from  the  evidence 
that  defendant's  engineer  and  switch  crew 
in  charge  of  the  switch  engine  and  ballast 
car  that  ran  over  and  killed  M.  A..  Rosen- 
bloom, or  any  one  or  more  of  them  were  neg- 
ligent, as  is  alleged  by  plaintiff,  and  that 
such  negligence  was  a  producing  cause  of  the 
death  of  M.  A.  Rosenbloom,  and  If  yon  also 
find  that  M.  A.  Rosenbloom  was  himself 
guilty  of  negligence,  and  that  his  n^Iigence, 
concurring  with  that  of  such  employ^  or  em> 
ploy 6s  of  defendant,  was  a  producing  cause 
of  his  death,  and  if  because  of  such  negli- 
gence. If  any,  on  the  part  of  defendant's  em- 
ploye or  employes  you  determine  to  find  for 
plaintiff,  then  it  will  be  your  duty  to  dimin- 
ish the  damages  you  find  In  proportion  to 
the  amoimt  of  negligence  attributable  to  M. 
A.  Rosenbloom."  The  court  In  his  charge  to 
the  Jury  confined  appklant's  right  to  recover 
to  the  doctrine  of  discovered  peril,  as  Indicat- 
ed below.  In  that,  after  defining  "ordinary 
care,"  "negligence,"  and  "proximate  cause" 
In  the  first  three  paragraphs  of  the  charge^ 
he  in  the  fourth  paragraph  charged  the  Jury 
as  follows:  "If  you  find  and  believe  from  a 
preponderance  of  the  evidence  that  before 
the  ballast  car  struck  the  said  M.  A.  Rosen- 
bloom that  the  said  M.  A.  Rosenbloom  was  in 
peril  and  danger  of  being  struck  by  a  ballast 
car  and  engine  attached,  and  you  further  be- 
lieve from  the  evidence  that  the  employes 
of  the  defendant  company  in  charge  of  said 
ballast  car  and  engine  attached,  before  the 
said  M.  A.  Rosenbloom  was  struck  by  said 
ballast  car,  discovered  that  the  said  M.  A. 
Rosenbloom  was  in  peril,  and  that  the  said 
employes  so  discovered  the  peril  of  the 
said  M.  A.  Rosenbloom  in  time  to  have  avoid- 
ed running  against  him  by  the  exercise  of 
ordinary  care,  and  that  the  employes  operat- 
ing said  engine  and  ballast  car  killed  the  de- 
ceased, after  so  discovering  the  peril  and 
danger  to  the  said  M.  A.  Rosenbloom,  if  they 
did  so,  failed  to  exercise  ordinary  care  to 
avoid  miming  over  and  killing  him,  then 
and  in  such  event  you  will  find  for  the  plain- 
tiff." No  other  portions  of  the  charge  given 
authorized  a  recovery  by  appellees. 

A  proper  disposition  of  appellant's  first  aa- 
sigument  depends  upon  the  construction  that 
should  be  given  section  2  of  an  act  of  the 
Legislature  of  the  state  of  Texas  passed  In 
1909,  found  at  page  280  of  the  Session  Acts, 
which  reads  as  follows:  "That  in  all  actions 
wherever  brought  against  any  such  common 
carrier  or  railroad  under  or  by  virtue  of  any 
of  the  provisions  of  this  act  to  recover  dam- 
ages for  personal  injuries  to  an  employe,  or 
where  such  injuries  have  resulted  in  death, 
the  fact  that  the  employe  may  have  been 
guilty  of  contributory  negligence  shall  not 
bar  recovery,  but  the  damage  shall  be  di- 
minished by  the  Jury  in  proportion  to  the 
amoimt  of  negligence  attributable  to  such 
employe." 

[f]  In  properly  construing  any  legtslatiTe 
enuclment,  e9i)eciaUy  where  the  act  because 
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of  the  language  tised  la  susceptible  of  more 
than  one  constmctlon.  It  Is  necessary  to 
know  what  the  law  was  on  the  same  subject 
before  the  act  was  passed,  and,  If  possible,  to 
learn  the  corrections  sought  to  be  made  of 
the  existing  law;  that  Is,  the  evil  sought  to 
be  remedied.  We  wiU  therefore  first  decide 
what  the  law  was  bearing  on  the  question 
nnder  consideration  before  the  passage  of 
said  act  of  1909,  and  from  that  law,  as  con- 
strued by  the  courts,  ascertain,  If  possible, 
what  evil  the  Legislature  sought  to  remedy 
by  the  passage  thereof.  Prior  to  1805  It  had 
been  the  law  In  this  state  for  many  years 
that  no  recovery  would  Ue  for  damages  or 
injuries  resulting  In  death  of  an  employ^ 
where  the  Injury  or  death  resulted  from  one 
of  the  risks  ordinarily  Incident  to  the  em- 
ployment, known  as  the  "doctrine  of  assum- 
ed risk" ;  also,  that  as  a  general  proposition 
or  rule,  where  both  the  employer  and  the 
employe  were  guilty  of  negligence  proximate- 
ly causing  the  Injury  or  death,  neither  could 
recover,  Imown  as  the  "doctrine  of  contribu- 
tory n^ligence";  but  for  many  years  prior  to 
the  passage  of  said  act  of  1909  there  had 
been  recognized  by  the  courts  of  this  state, 
as  there  had  been  by  the  courts  of  many  of 
the  other  states,  and  by  the  federal  courts, 
an  exception  to  this  doctrine  of  contributory 
negligence,  to  the  effect  that  even  If  both 
parties  were  gnUty  of  n^ltgence.  If  one  of 
them  actually  discovered  the  perilous  posi- 
tion in  which  the  other  had  been  placed,  even 
as  a  result  of  his  own  negligence  or  wrong, 
it  was  the  duty  of  the  one  making  such  dls- 
corery  to  use  a  high  degree  of  care  there- 
after to  avoid  injuring  or  killing  the  other, 
and  a  fallnre  to  use  such  care.  If  the  proxi- 
mate cause  of  the  Injury  or  death,  subjected 
snch  one  bo  Inflicting  such  Injury  or  death 
to  a  recovery  for  damages,  arising  from  such 
independent  act  of  negligence^  called  the 
"doctrine  of  discovered  peril  or  last  clear 
dumce."  Our  laws  thus  standing,  the  Legis- 
lature of  this  state  In  1905  passed  a  law  on 
the  subject  of  assumed  risk,  which  Is  as 
follows:  "That  In  any  suit  against  a  person, 
corporation  or  receiver,  operating  a  railroad 
or  street  railway,  for  damages  for  the  death 
or  personal  Injury  of  an  employs  or  servant, 
caused  by  the  wrong  or  negligence  of  such 
person,  corporation,  or  receiver,  that  the  plea 
of  assumed  risk  of  the  deceased  or  Injured 
employ^,  where  the  grounds  of  the  plea  is 
knowledge  or  means  of  knowledge  of  the  de- 
fect and  danger  which  caused  the  Injury  or 
death,  shall  not  be  available  In  the  following 
cases:  First:  Where  such  employ©  had  an 
opportunity  before  being  Injured  or  killed  to 
inform  the  employer  or  superior  Intrusted  by 
the  employer  with  the  authority  to  remedy 
or  cause  to  be  remedied  the  defect  and  does 
notify  or  cause  to  be  notified  the  employer  or 
raperior  thereof,  within  a  reasonable  time, 
provided  It  shall  not  be  necessary  to  give 
such  information  where  the  employer  or  such 
raperlor  thereof  already  knows  of  the  defect 


Second:  Where  a  person  of  ordinary  care 
would  have  continued  In  the  service  with 
the  knowledge  of  the  defect  and  danger  and 
In  such  case  It  shall  not  be  necessary  that 
the  servant  or  employe  give  notice  of  the 
defect  as  provided  in  subdivision  1  hereof." 
Laws  1905,  c.  163. 

Referring  to  the  effect  this  act  bad  on  the 
assumed  risk  doctrine  in  this  state.  Justice 
Brown,  speaking  for  the  Supreme  Court,  in 
the  case  of  H.  4  T.  a  Railway  Co.  v.  Alex- 
ander, 102  Tex.  497, 119  S.  W.  1135,  used  this 
language:  "The  statute  did  not  abolish  the 
rule  of  the  law  that  one  who  enters  the  serv- 
ice of  a  railroad  company  assumes  all  risks 
which  are  ordinarily  Incident  to  his  employ- 
ment, also  the  risks  which  are  known  to  him, 
or  that  he  should  discover  in  the  proper  dis- 
charge of  his  duties.  The  effect  of  that  act 
Is  to  deny  to  the  railroad  company  the  de- 
fense of  assumed  risk  In  case  'the  defect  or 
danger'  which  causes  the  injury  was  such 
that  a  person  of  ordinary  prudence  under 
like  circumstances  'would  have  continued  In 
the  service.'  The  change  is  favorable  to  the 
employe,  which  we  cannot  explain  better 
than  to  contrast  its  aiH>llcatlon  with  the 
previous  rule  as  heretofore  applied."  The 
court  then  proceeds  to  refer  to  the  fact  that 
In  the  case  of  Railway  Company  v.  Drew,  59 
Tex.  10,  46  Am.  R^.  261,  that  court  had 
held  that  Drew  was  not  entitled  to  recover 
because  of  the  law  as  It  then  existed,  and 
then  announced  the  proposition  that  under 
the  law  as  it  existed  when  the  Alexander 
Case  was  decided  Drew  would  have  been  en- 
titled to  recover  by  showing  that  the  condi- 
tion of  the  locomotive  and  the  surrounding 
circumstances  were  such  that  a  prudent  man, 
situated  as  he  was,  would  have  used  the  lo- 
comotive as  he  did;  the  Drew  Case  having 
been  one  In  which  the  engineer  had  used  an 
engine  without  a  pilot,  knowing  that  the  en- 
gine had  no  pilot,  and  the  injuries  having 
resulted  to  him  because  of  tbe  want  of  a 
pilot.  On  April  13,  1900,  the  L^lslature 
passed  a  law  wliich  we  think  enlarges  the 
rights  of  employee,  and  imposes  more  bur- 
dens on  the  employer  than  had  prior  thereto 
existed  under  the  contributory  negligence 
doctrine,  above  announced,  section  2  of  which 
is  as  follows:  "That  In  all  actions  hereafter 
brought  against  any  such  common  carrier  by 
(or)  railroad  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages  for 
personal  Injuries  .to  an  employe,  or  where 
such  Injuries  have  resulted  In  his  death,  the 
fact  that  the  employe  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a  re- 
covery but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employe ;  pro- 
vided that  no  such  employe  who  may  be  in- 
jured or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any  case 
where  the  violations  by  such  common  carrier 
of  any  statute  for  the  safety  of  employes 
contributed  to  the  injury  or  death  of  such 
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employe."  An  Inspection  of  the  entire  act, 
from  which  section  2  Is  copied  above,  shows 
that  no  act  which  had  not  been  formerly 
held  to  be  contributory'  negligence  conld  un- 
der this  act  be  held  to  be  such. 

From  the  foregoing  It  would  appear  that 
at  the  time  the  act  under  consideration  was 
passed  the  doctrine  of  assumed  risk  former- 
ly existing  had  been  as  a  result  of  the  act 
of  1905,  as  construed  in  the  case  of  H.  & 
T.  G.  By.  y.  Alexander,  so  modified  as  to 
permit  a  recovery  by  the  employfi  under  dr- 
camstances  which  would  hare  barred  a  re- 
covery prior  thereto,  and  apparently  so 
modifying  the  former  doctrine  of  assumed 
risk  that  It  practically  became  one  of  con- 
tributory negligence  as  to  matters  mention- 
ed In  the  act.  No  court,  so  far  as  we  are 
aware,  has  held  that  the  act  of  1905  or  of 
April  13,  1809,  in  any  way  affected  the  doc- 
trine of  discovered  peril  above  announced, 
and  we  fall  to  see  how  rights  under  this 
doctrine  could  be  affected  by  either  the  act 
of  1905  or  of  1909,  since  the  very  doctrine 
Itself  presupposes  that  the  injured  party 
had  been  guUty  of  a  wrong,  but  for  which 
the  injury  would  not  have  occurred,  and  the 
wrong  may  have  been  negligence  on  his  part 
The  right  of  recovery  in  discovered  peril 
cases  appears  to  be  based  <hi  the  idea  that 
the  injury  has  resulted  In  part  from  an  In- 
dependent cause,  arising  after  the  wrong  on 
the  part  of  the  person  injured,  though  the 
injury  would  not  have  occurred  but  for  said 
wrong.  Judge  Denman,  speaking  for  the 
Supreme  Ck>urt  of  this  state,  in  the  case  of 
Texas  &  Pacific  Railway  Company  v. 
Breadow,  90  Tex.  26,  36  S.  W.  410,  in  dis- 
cussing the  right  of  recovery  under  this  doc- 
trine, uses  this  language:  "If  defendant, 
through  parties  In  charge  of  the  engine, 
knew  of  Breadow's  peril  in  time  to  have 
avoided  same,  such  knowledge  imposed  upon 
it  the  new  duty  of  using  every  means  then 
within  its  power  consistent  with  the  safe- 
ty of  the  engine  to  avoid  running  him  down; 
and  a  failure  so  to  do  would  render  it  lia- 
ble, notwithstanding  he  may  have  been  guilty 
of  contributory  negligence  In  being  expos- 
ed to  the  peril.  This  new  duty  and  liability 
for  its  breach  Is  imposed  upon  principles  of 
humanity  and  public  policy  to  prevent  what 
would  otherwise  be,  as  far  as  civil  liability 
is  concerned,  the  licensed  destruction  of  per- 
sons negligently  exposing  themselves  to 
peril." 

It  being  clear  that  neither  the  act  of  1005 
nor  that  of  1909  was  intended  to  enlarge 
the  defenses  of  employers  or  to  destroy  any 
right  theretofore  existing  In  the  employ^ 
which  had  existed  prior  thereto,  and  to  give 
the  act  of  1900  the  construction  contended 
for  by  appellant,  would  work  a  destruction 
of  a  right  enjoyed  by  employes  prior  there- 
to, we  conclude  that  the  act  of  1909  In  no 
way  limits  the  right  theretofore  existing  in 
discovered  peril  cases  as  to  the  employe,  and 


for  these  reasons  we  overrule  appellant's 
first  assignment  of  error. 

[7]  Under  appellant's  fifth  assignment, 
complaint  is  made  that  the  court  erred  in 
giving  In  charge  to  the  Jury  paragraph  4 
of  its  charge,  which  has  herein  been  copied, 
it  being  claimed  that  said  portion  of  the 
charge  assumes  that  a  failure  on  the  part 
of  appellant's  employes  to  exercise  ordinary 
care  to  avoid  running  over  Bosenbloom  was 
negligence  and  the  cause  of  his  death,  and 
does  not  require  the  Jury  to  find  from  a 
preponderance  of  the  evidence  tliat  defend- 
ant's servants  were,  in  fact,  negligent,  and 
that  such  negligence  caused  the  death  of 
Bosenbloom,  as  a  condition  precedent  to  re- 
turning a  verdict  for  plaintiff.  We  have 
critically  examined  the  portion  of  the  charge 
complained  of,  and  think  It  not  subject  to 
the  objections  made.  We  also  think  it  sub- 
mitted to  the  Jury  the  law  of  the  case  im- 
der  the  evidence  In  a  substantially  correct 
form  and  substance,  and  in  as  favorable  a 
manner  as  appellant's  rights  under  the  law 
warranted.  We  therefore  overrule  its  fifth 
assignment  of  error. 

[8]  Complaint  is  made  by  appellant  under 
its  sixth  assignment  that  the  court  below 
erred  in  falling  to  give  in  charge  to  the 
Jury  its  ninth  requested  special  charge, 
which  is  as  follows:  "If  while  the  switch 
engine  and  ballast  car  were  being  run  along 
down  track  No.  5  the  deceased,  M.  A.  Bosen- 
bloom, was  seen  so  dangerously  near  the 
track  ahead  of  him  as  to  make  it  reasona- 
bly appear  that  if  the  engine  and  car  kept 
on  running  towards  Bosenbloom,  and  he  did 
not  get  out  of  the  way,  he  might  be  struck 
by  the  car  and  hurt  or  killed.  It  was  the 
duty  of  the  engineer  and  switch  crew  to 
give  him  some  warning  of  the  approach  by 
blowing  the  whistle,  ringing  the  bell,  holler- 
ing at  ^'f"  or  some  other  warning,  such  as 
they  could  reasonably  expect  under  the  cir- 
cumstances would  be  sufficient  to  attract 
the  attention  of  a  reasonably  prudent  per- 
son in  possession  of  his  natural  sense  and 
desirous  of  securing  his  own  safety.  After 
giving  such  signal  or  warning,  If  they  did 
give  a  signal  or  warning,  said  engineer  and 
crew  had  a  right  to  presume  and  rely  upon 
M.  A.  Bosenbloom  heeding  such  signal  or 
warning,  and  exercise  such  reasonable  care 
to  clear  the  track  for  his  own  safety  as 
a  reasonably  prudent  person,  in  the  posses- 
sion of  all  his  natural  senses  and  faculties, 
would  have  exercised  under  the  existing  cir- 
cumstances, and  to  proceed  with  the  engine 
and  car  along  said  track  accordingly,  until 
it  became  apparent  to  such  engineer  and 
switch  crew  (If  It  did)  that  M.  A,  Bosen- 
bloom either  would  not,  or  could  not,  clear 
said  track  and  save  himself  from  injury  by 
such  car  and  engine.  If  said  engineer  and 
crew  discovered  said  Bosenbloom  on,  or  bo 
dangerously  near,  said  track,  that  it  was 
reasonably  apparent  to  them  that  he  would 
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not  or  could  not  save  himself  by  getting  out 
of  the  way  of  sach  passing  engine  and  car, 
bat  would  be  Btnick  and  injured  If  they 
kqit  going,  it  Immediately,  upon  so  learn- 
ing that  Roeenbloom  was  In  snch  perilous 
position,  and  either  would  not  or  could  not 
save  himself,  became  the  duty  of  such  en- 
gineer  and  crew  to  use  all  means  at  their 
command,  consistent  with  the  safety  of  oth- 
ers, to  avoid  running  onto  and  injuring  the 
said  Rosenbloom;  but  such  duty  did  not 
arise  untU  it  became  known  and  apparent 
to  snch  engineer  and  crew  that  Rosenbloom 
was  In  such  danger,  and  that  he  could  not 
or  would  not  save  himself.  Unless  you 
find  from  the  evidence  that  Rosenbloom  was 
80  in  danger,  and  by  said  engineer  and  crew 
dlacovered  to  be  in  such  danger,  when  he 
could  not  or  would  not  save  himself  by  the 
use  of  such  efforts  as  a  reasonably  prudent 
person  In  possession  of  all  his  natural  facul- 
ties and  senses  would  have  exercised  for  his 
own  safety,  and  that  such  engineer  and 
crew  in  charge  of  such  switch  engine  and 
ballast  car  failed  to  exercise  all  means  at 
their  command,  consistent  with  the  safety 
of  others,  to  avoid  striking  and  injuring 
him  and  that  such  failure  on  their  part 
was  the  cause  of  the  death  of  Rosenbloom, 
then  you  will  find  for  the  defendant."  We 
think  the  court  below  was  warranted  in 
refusing  to  give  in  charge  to  the  Jury  said 
special  charge,  because  same  was  so  worded 
as  to  require  that  appellant's  engineer  and 
crew  (which  of  course  Included  each  member 
of  the  crew  pulling  the  engine)  knew  of  the 
peril  of  Rosenbloom  before  the  engineer  or 
either  member  of  the  crew  was  required  to 
exercise  care  to  avoid  injuring  Roeenbloom. 
This  is  not  the  law,  bat  it  was  the  duty  of 
any  one  of  the  members  of  said  crew,  on 
discovering  that  Rosenbloom  was  in  peril, 
to  at  once  use  the  means  at  hand  to  avoid 
the  injury,  and  not  wait  until  each  member 
or  any  other  member  of  the  crew  discovered 
his  p^U. 

[1,10]  It  was  the  evident  purpose  of  ap- 
pellant's counsel  to  have  the  special  charge 
Inform  the  Jury,  in  substance,  that  the  mere 
fact  that  the  crew  or  some  member  thereof 
Baw  Rosenbloom  on  or  near  the  track  while 
they  were  yet  some  distance  from  him  and 
before  he  was  in  any  peril  would  not  war- 
rant a  recovery,  but  that  a  recovery  could 
only  be  had  if  some  member  of  the  crew 
failed  to  exercise  proper  care  to  avoid  In- 
juring htm,  after  actually  discovering  that  he 
wag  In  peril,  and  that  such  failure  to  act  re- 
salted  in  the  injury,  as  was  held  In  the  case 
of  Texas  &  Pacific  Railway  Company  v.  Rob- 
erts, 14  Tex.  Olv.  App.  632,  37  8.  W.  870. 
Under  the  facts  in  the  case,  such  an  issue 
was  perhaps  raised,  but  we  think  It  was 
fairly  submitted  In  special  charge  No.  9,  pre- 
pared by  the  court  and  given  to  the  Jury, 
which  is  as  follows:  "Gentlemen  of  the 
jnry,  if  jroa  find  that  deceased  was  in  peril, 


and  such  i>eril  was  dliscovered  by  the  servants 
oi)eratIng  the  ballast  car  and  engine,  then 
said  servants  had  the  right  to  preevime  that 
said  deceased  would  get  off  the  track  unless 
it  became  apparent  to  them  be  would  not  do 
so.  Now  if  you  find  that  defendant,  through 
the  servants  operating  the  engine  and  ballast 
car,  saw  deceased  on  the  track,  and  In  dan- 
ger, and  they  warned  him,  and  yon  fail  to 
find  said  servants  realized  that  he  would  not 
get  off  the  track  or  out  of  the  way  In  time 
by  the  exercise  of  ordinary  care  to  have 
avoided  Injuring  him,  after  such  warning, 
yon  will  find  for  the  defendant"  We  do  not 
hold  that  this  charge  was  technically  cor- 
rect, but  we  do  hold  that  It  sufllclently  cov- 
ered the  Issue  raised  in  appellant's  special 
charge  refused,  and  that  It  submitted  the  law 
In  as  favorable  a  manner  as  appellant's 
rights  warranted,  and  that  It  did  not  mislead 
the  Jury  to  appellant's  detriment  For  the 
reasons  given,  the  sixth  assignment  will  be 
overruled. 

[11]  Under  Its  seventh  assignment,  appel- 
lant complains  of  a  failure  to  give  In  charge 
to  the  Jury  Its  twelfth  special  charge,  which 
is  as  follows:  "The  court  charges  the  Jury 
that  the  duty  -of  the  defendant's  engineer 
and  employes  In  charge  of  the  switch  engine 
and  ballast  car  In  question  to  exercise  care 
to  avoid  striking  and  killing  M.  A.  Rosen- 
bloom in  a  position  of  discovered  peril  would 
not  arise  until  M.  A.  Rosenbloom  was  in  fact 
in  a  perilous  position,  and  until  he  was 
known  by  snch  employes  of  the  defendant  to 
be  In  such  perilous  position,  and  that  he 
could  not  or  would  not  be  able  to  extricate 
himself  from  such  perilous  position;  and  un- 
less they  discovered  him  in  snch  perilous  po- 
sition, and  failed  to  exercise  due  care  to 
avoid  injuring  him  after  so  discovering  him 
In  such  perilous  position,  you  will  -find  for 
the  defendant"  We  think  the  court  did  not 
err  tn  refusing  this  special  charge,  because  it 
imposed  no  duty  on  any  one  of,  the  employes 
to  act  unless  and  until  all  knew  of  Rosen- 
bloom's  peril,  and  therefore  the  seventh  as- 
sigrnmtfiit  will  be  overruled. 

Under  appellant's  fourth  assignment  com- 
plaint Is  made  that  the  court  erred  in  over- 
ruling the  twenty-ninth  ground  in  its  mo- 
tion for  a  new  trial,  which  is  as  follows: 
"The  verdict  and  Judgment  of  the  Jury  are 
contrary  to  and  unsupported  by  the  law  and 
the  facts  in  this  cause,  for  this :  (2)  The  evi- 
dence entirely  fails  to  show  any  actionable 
negligence  upon  the  part  of  the  defendant  Its 
agents,  servants,  and  employes  In  the  man- 
ner or  form  as  stated  in  plaintiff's  original 
petition,  (b)  The  evidence  shows  conclusive- 
ly that  the  deceased,  M.  A.  Rosenbloom,  was 
negligent,  and  that  his  negligence,  without 
any  concurrent  negligence  upon  the  part  of 
the  defendants  or  its  agents  or  employes, 
was  the  sole  producing  cause  of  the  death 
of  M.  A.  Rosenbloom.  (c)  There  Is  absolute- 
ly no  testimony  whatever  to  show  that  M.  A. 
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Rosenbloom  became  and  was  in  a  perllons 
position  from  which  he  could  not  and  would 
not  extricate  himself,  and  that  the  engineer 
or  other  employes  of  the  defendant  in  charge 
of  the  switch  engine  and  ballast  car  in  ques- 
tion saw  or  discovered  M.  A.  Rosenbloom  In 
such  perilous  position,  failed  to  exercise  due 
care  to  avoid  injuring  him.  (d)  The  evi- 
dence shows  clearly  that  M.  A.  Rosenbloom 
walked  upon  the  track  immediately  in  front 
of  the  ballast  car,  and  that  defendant's  em- 
ployes, members  of  the  switch  engine,  espe- 
cially the  engineer,  could  not  possibly  after 
discovering  M.  A.  Rosenbloom  on  the  track, 
or  going  on  the  track  In  front  of  the  car, 
have  avoided  strilchig  him  with  the  ballast 
car  in  question." 

As  the  evidence  shows,  without  contradic- 
tion, that  the  operatives  of  the  switch  engine 
and  car  that  ran  over  and  killed  Rosenbloom 
discovered  that  he  was  In  a  perilous  posi- 
tion while  he  was  yet  somewhere  between 
10  and  30  feet  from  nny  portion  of  the  engine 
or  car  attached  thereto,  and  the  evidence  In 
the  record  is  suflScient  to  sustain  the  conclu- 
sions that  the  engine  and  car  could  have 
been  stopped  with  the  means  at  band  by  the 
proper  use  thereof  within  less  even  than 
seven  feet,  and  that  the  engine  and  car  were 
at  the  time  in  good  condition,  but  that  they 
ran  about  60  to  70  feet  after  Rosenbloom's 
perilous  position  was  actually  discovered, 
and  there  is  also  evidence  in  the  record  suf- 
ficient to  sustain  the  conclusion  that,  if  the 
engine  and  car  had  been  stopped  in  less  than 
30  feet  after  Rosenbloom's  perilous  position 
had  been  actually  discovered  by  appellant's 
employes  in  charge  of  said  engine  and  car, 
Rosenbloom  would  not  have  been  injured  or 
killed,  no  error  was  committed  in  overrul- 
ing subdivision  "a"  of  the  twenty-ninth 
ground  of  appellant's  motion  for  a  new  trial. 
'While  the  evidence  does  tend  to  show  that 
Rosenbloom  had  been  guilty  of  negligence  in 
going  on  the  track  at  the  time  and  under  the 
circumstances,  yet  there  is  evidence  in  the 
record,  if  believed  by  the  jury,  sufficient  to 
support  the  condnsion  that  appellant's  em- 
ployes in  charge  of  the  switch  engine  and  car 
were  guilty  of  negligence  in  having  failed  to 
avoid  running  over  and  killing  Rosenbloom 
after  they  actually  discovered  his  peril,  and 
for  these  reasons  the  court  did  not  err  in 
overruling  subdivision  "b"  of  the  twenty- 
ninth  ground  of  appellant's  motion  for  a  new 
trial. 

[12]  We  do  not  believe  It  necessary  for  ap- 
pellees to  have  shown,  not  only  that  appel- 
lant's servants  in  charge  of  the  switdi  en- 
gine and  car  discovered  that  Rosenbloom  was 
in  peril,  but  also  to  prove  that  he  could  not 
or  would  not  extricate  himself  before  they 
were  required  in  law  to  take  steps  to  avoid 
injuring  or  killing  him,  and,  as  other  por- 
tions of  the  complaint  made  in  subdivision 


"c"  of  die  tw«ity-n]nth  groond  of  the  mo- 
tion for  a  new  trial  have  been  disoosed  of  In 
what  we  have  said  In  disposing  of  subdivi- 
sion "a"  thereof,  we  think  the  court  did  not 
err  in  overmling  said  subdivision  "a" 

What  we  have  said  in  disposing  of  subdi- 
visions "a"  and  "b"  of  the  twenty-ninth 
ground  of  appellant's  motion  for  a  new  trial 
necessarily  results  in  our  holding  that  the 
court  did  not  err  la  overmling  subdivision 
"d"  thereof,  and,  as' this  disposes  of  each 
ground  of  objection  urged  under  appellant's 
fourth  assignment,  adversely  to  It,  we  over- 
rule said  assignment 

Believing  that  the  material  issues  arising 
on  the  trial  of  the  cause  were  submitted  to 
the  Jury  by  the  court  In  its  charge  in  such 
form  and  substance  as  to  correctly  inform 
the  jury  as  to  the  law  of  the  case,  and  the 
jury  having  found  against  appellant  on  tbe 
facts,  and  there  appearing  no  reversible  er- 
ror in  the  record,  the  Judgment  of  the  trial 
court  will  be  affirmed,  and  it  is  so  ordered. 


THOMPSON  ▼.  FERRYMAN. 

(Court  of  Civil  Appeals  of  Texas.    Aostiil. 

Oct.  18,  1911.     Rehearing  Denied 

Nov.  29,  1911.) 

1.  COTJKTS    (I    121*)— COUHTT    OOUBTS-^TTBIB- 

DICTION. 

The  coonty  court  is  without  jurisdiction  of 
an  action  for  a  money  judgment  for  less  tbsA 
$100,  unless  the  amount  is  secured  by  a  lien  on 
property  worth  more  than  $200. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  {  121.»] 

2.  Chattei,  MoBTaAGES  (|  240*)— WAIVES  or 
Lien. 

Where  a  chattel  mortgagor  sold  a  part  of 
the  mortgaged  chattels  and  settled  with  the 
mortgagee  therefor,  the  mortgagee  waived  his 
lien  on  the  chattels  sold. 

[Bd.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  505,  606;  Dec.  Dig.  |  240l*> 

3w   COUBTS    (§    122*)— COUWTT    COtJBTS— JtrBM- 

DicTioN — Amount  in  Contbovekst. 

An  amended  petition  in  the  county  court, 
which  alleges  that  since  the  institution  of  the 
action  defendant  has  paid  off  a  $75  note  secur- 
ed by  a  chattel  mortgage,  renders  Qie  allegations 
in  the  original  petition  as  to  the  execuaon  of 
such  note  and  mortgage  ineffective  to  show  th» 
existence  of  a  lien  sumcient  to  confer  jurisdic- 
tion on  the  court. 

[Bid.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  I  427;   Dee.  Dig.  f  122.»] 

4.  Ooubts  (|  122*)— County  Coubts-^tibib- 
DiOTiON— Petition. 

A  petition  in  the  county  court,  which  seeks 
a  money  judgment  for  less  than  $100,  and  which 
alleges  that  defendant  had  executed  to  plaintiff 
a  $250  note  secured  by  a  chattel  mortgage  on 
five  bales  of  cotton,  a  horse,  and  a  harness,  that 
the  cotton  had  been  sold  by  the  mortgagor  and 
a  settlement  had  therefor,  that  since  suit 
bronght  plaintiff  has  sued  out  a  writ  of  seques- 
tration levied  on  property  not  covered  by  the 
mortgage,  and  which  tails  to  ailege  the  value  of 
the  property  mortgaged  and  to  show  that  a 
lien  exists  on  property  worth  more  than  $200, 
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faila  to  state  a.  canse  of  action  within  the  jn- 
risdiction  of  the  court. 

[£!d.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  427 ;   Dec.  Dig.  |  122.*] 

Appeal  from  Hill  County  Court;  Horton 
B.  Porter,  Judge. 

Action  by  J.  R.  Thompson,  Sr.,  against  B. 
F.  Penyman.  From  a  judgment  sustaining 
1  general  demurrer  and  special  exceptions  to 
the  petition,  plaintiff  appeals.    iJDrmed. 

F.  P.  Works,  for  appellant 

KE!T,  O.  J.  This  is  an  appeal  frcmi  the 
Jodgment  of  the  county  court  sustaining  a 
general  demurrer  and  certain  speciail  ezcq;>- 
tlons  to  the  plalntUTs  petition. 

[1]  The  petition  sought  a  moneyed  Judg- 
ment for  only  $91.84,  and,  of  course,  the 
county  court  was  -without  JurlBdictlon,  tin- 
lesB  the  petition  showed  that  the  amount 
songht  to  be  recovered  was  secured  by  a 
Uen  upon  property  of  the  value  of  more  tian 
1200.  Tills  the  trial  court  held  was  not  done, 
and  we  sustain  that  ruling.  The  petition  al- 
leged that  the  defendant,  B.  F.  Ferryman, 
had  executed  to  the  plaintiff  a  $260  note  se- 
cured by  a  chattel  mortgage  on  five  bales  of 
cotton,  one  horse,  and  a  set  of  harness. 

[2]  But  it  was  further  shown  by  the  i>eti- 
tion  that  the  cotton  referred  to  had  been 
sold  by  Ferryman  and  a  settlement  had  be- 
tween him  and  the  plaintiff  in  reference 
thereto.  Hence  it  appears  from  the  petition 
that  the  plaintiff  has  waived  whatever  lien 
be  bad  on  the  five  bales  of  cotton. 

[}]  The  first  allegations  made  in  the  petl^ 
tion  in  reference  to  the  execution  by  Perry- 
nun  of  a  $75  note  to  the  plaintiff,  and  the 
execution  of  a  chattel  mortgage  to  secure  the 
nme,  are  rendered  ineffective  to  show  the 
existence  of  a  lien  at  the  time  the  amended 
petition  was  filed,  because  the  final  allega- 
tion is  "that  since  the  institution  of  this 
rait  defendant,  B.  F.  Ferrymen,  has  paid  off 
and  discharged  in  fuU  said  $75  note ;  hence 
no  relief  is  herein  sought  as  to  seme." 

Id  Nowhere  In  the  petition  does  the  plain- 
tiff all^e  the  value  of  the  property  mort- 
gaged to  secure  the  $250  debt  He  alleges 
that  since  the  institution  of  the  suit  he  has 
soed  out  a  writ  of  sequestration  and  caused 
the  same  to  be  levied  "upon  one  dark  brown 
mare,  about  8  years  old,  about  16  hands 
liigh,  and  uiwn  the  two  bales  of  cotton  Nos. 
306  and  583  above  described."  Nowhere  In 
any  previous  part  of  the  petition  were  any 
bales  of  cotton  described  as  Nos.  505  and 
^,  or  by  any  other  number.  It  was  also  al- 
leged that  plaintiff  estimated  the  value  of 
the  mare  to  be  $100,  the  cotton  $60  per  bale, 
tbe  seed  of  each  bale  to  be  $8,  and  the  har- 
ness $10.  The  plaintiff  bad  transferred  the 
f250  note  to  a  bank  and  guaranteed  Its  pay- 
ment The  petition  shows  that  the  note  had 
been  paid;     but   the  plaintiff   claims   that 


through  a  mistake  in  settling  with  Perryman 
concerning  the  mortgaged  cotton  and  other 
matters  he  had  paid  to  Ferryman  more  thiui 
he  was  entitled  to,  and  that  as  Perryman 
had  used  the  same  to  pay  off  the  note,  he 
(the  plaintiff)  was  subrogated  to  the  rights 
of  the  bank  and  entitled  to  enforce  the  mort- 
gage given  to  secure  the  $250  note.  If  it  be 
conceded  that  bis  contention  as  to  subroga- 
tion is  correct  nevertheless  the  judgment 
must  be  affirmed  because  his  petition  does 
not  show  that  a  lien  still  exists  to  secure  the 
payment  of  that  note  upon  property  of  the 
value  of  more  than  $200,  and  that  he  is  seek- 
ing to  foreclose  such  lien.  As  above  stated, 
Perryman  sold  the  cotton  covered  by  that 
mortgage,  and  the  plaintiff  acquiesced  there- 
in by  settling  with  Ferryman  for  the  pro- 
ceeds of  the  cotton.  Therefore,  if  he  Is  sub- 
rogated to  any  rights  under  that  mortgage, 
it  applies  only  to  the  horse  valued  at  $100 
and  the  harness  valued  at  $10,  and,  possibly, 
the  seed  from  the  two  bales  of  cotton,  valued 
at  $16.  The  fact  that  the  writ  of  sequestra- 
tion has  been  levied  upon  two  other  bales  of 
cotton,  not  covered  by  the  mortgage  refer- 
red to,  does  not  show  that  the  plaintiff  bad 
a  lien  on  those  two  bales  to  secure  the  $91.- 
84  sued  for. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 


SOUTHERN  BADGB3  CO.  t.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Oct 

28,  1911.    Rehearing  Denied  Nov. 

25,  1911.) 

1.  ETVIDBNCB    (I    459*)  —  PABOI.    BVIDENCa  — 

Wbittbn  Obokbb. 

Ad  order,  addressed  to  the  manager  of 
the  emblem  bureaa  of  a  volnntary  association 
of  cotton  growers  having  subsidiary  organiza- 
tions in  each  of  the  cotton  states,  and  signed  by 
the  president  of  a  state  organization,  request- 
ing a  B^jecified  number  of  omcial  buttons  of  the 
association,  for  which  "we  agree"  to  pay  a  speci- 
fied sum,  does  not  show  on'  its  face  that  the 
president  is  personally  bound  thereby;  and 
parol  evidence  to  show  to  whom  credit  was  in 
tact  extended  when  the  order  was  given,  and 
that  the  president  was  not  to  be  individually 
liable,  is  admissible. 

[BM.   Note.— For   other   cases,   see   £lvidencet 
Cent  Dig.  U  2109-2114;  Dec.  Dig.  i  459.*] 

2.  EVIDENCK   (8   459*)  —  Pabol  Bvidehok  — 
Written  Obdbbs. 

Where  an  order  for  goods  signed  by  the 
president  of  a  voluntary  association,  was  pro- 
cured by  fraudulent  representations  that  he 
would  not  be  liable,  parol  evidence  to  show  to 
whom  credit  was  in  fact  extended  when  the  or- 
der was  p;lven,  and  that  the  president  was  not 
to  be  Individually  liable,  ia  admissible. 

[Ed.   Note.— For  other   cases,   see   Svldence, 
Dec.  Dig.  §  459.*] 

3.  Sales  (8  357*)— Action  fob  Pbioe— Evi- 
dence. 

Where  an  action  on  an  order  for  goods,  ad' 
dressed  to  the  manager  of  the  emblem  bureau 
of  a  voluntary  association  of  cotton  growers, 
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and  signed  by  the  president  of  a  state  organiza- 
tion of  the  association,  was  brought  by  a  firm 
claiming  to  be  the  owners  of  the  bureaa,  the 
,  firm  had  the  burden  of  proving  the  individual 
liability  of  the  president,  who  showed  by  parol 
testimony  that  at  the  time  of  the  making  of  the 
order,  it  was  agreed  that  he  should  not  be  per- 
sonally liable,  and  that  be  did  not  know  that 
the  firm  owned  the  bureau,  but  believed  that 
the  association  was  the  owner. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  357.»] 

4.  TbIAL  (8  233*)— InBTBUCTIORS— BUBDBN  OF 

Pboof. 

A  charge  on  the  burden  of  proof  must  con- 
fine the  jur:p  to  the  issues  raised  b^  the  plead- 
ings and  evidence,  and  an  instruction,  leaving 
it  to  the  jury  to  read  the  answer  and  determine 
for  themselves  the  .  allegations  found  therein, 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  527-630;  Dec.  Dig.  g  233.*] 

5.  Appeal  and  Erbob  (i  1047*)— Habicucss 
Ebrob— Ebboneoub  RnuNOS  on  Evidknoe. 

Where  the  controlling  issue  in  a  case  was 
whether  or  not  defendant  was  personally  liable 
on  the  instrument  sued  on,  and  there  was  no 
interrogatory  of  defendant,  whose  ez  parte 
deposition  had  been  taken,  which,  if  taken  as 
confessed,  rendered  him  personally  liable,  the 
error,  if  any,  in  denying  a  motion  to  take  as 
confessed  interrogatories  propounded  to  defend- 
ant, because  of  evasive  answers,  was  not  preju- 
dicial to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1047.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;   B.  L.  Jones,  Judge. 

Action  by  the  Southern  Badge  Company 
against  R.  E.  Smith.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

J.  P.  Leslie,  for  appellant.  Head,  Smith, 
Hare  &  Head  and  Wolfe,  Maxey,  Wood  & 
Uaven,  for  appellee. 

TALBOT,  J.  Appellants,  plaintiffs  In  the 
court  below,  and  as  surrivlng  partners  in  the 
IMirtnershlp  known  and  doing  business  as 
Southern  Badge  Company,  brought  this  suit 
against  the  appellee,  R.  EI  Smith,  on  the  fol- 
lowing Instrument:  "At  Sherman,  March  21, 
1905.  Mr.  B.  Dixon  Armstrong,  Mgr.  Em- 
blem Bureau  Southern  Cotton  Association, 
Atlanta,  Georgia — ^Dear  sir:  Please  send  the 
Texas  state  division  of  the  Southern  Cot- 
ton Association,  one  hundred  thousand  offi- 
cial buttons,  for  which  we  agree  to  pay  ten 
cents  each,  fifty  thousand  of  these  buttons 
to  be  delivered  at  Sherman,  Texas,  and  the 
balance  In  lots  of  one  to  ten  thousand  at 
such  places  as  may  by  me  be  directed.  Very 
respectfully,  R.  E.  Smith,  President,  Texas 
State  Division,  Southern  Cotton  Association." 

It  appears  that  in  February,  1905,  the 
cotton  growers  of  the  south  organized  what 
Is  known  as  the  "Southern  Cotton  Associa- 
tion," -with  subsidiary  organizations  in  each 
of  the  cotton  states,  known  as  the  Southern 
Cotton  Association  of  said  states,  and  fur- 
ther subsidiary  organizations,  known  as  par- 
ish or  county  divisions.  The  object  of  said 
organizations  was  to  reduce  the  acreage  of 


cotton,  and  thereby  increase  the  price.  The 
officers  of  the  parent  company  of  said  South- 
ern Cotton  Association  were:  Harvle  Jordan, 
president;  E.  S.  Peters,  vice  president;  Rich- 
ard  Cheatham,  secretary;  J.  H.  Latliam, 
treasurer;  T.  J.  Simmons,  Jr.,  manager  of 
press  bureau;  B.  Dixon  Armstrong,  manager 
of  emblem  bureau.  R.  E.  Smith,  appellee 
herein,  was  president  of  the  Texas  state  di- 
vision of  said  Southern  Cotton  Association. 
On  March  21,  1905,  while  Harvle  Jordan, 
president,  and  B.  Dixon  Armstrong,  manager 
of  the  emblem  bureau,  of  the  Southern  Cot- 
ton Association,  were  in  Sherman,  Tex.,  the 
matter  of  distributing  buttons,  tlie  emblem 
of  the  association,  in  the  state  of  Texas  was 
taken  up  by  said  officers  with  appellee,  as 
president  of  the  Texas  state  division. 

The  order  sued  on  was  written  upon  a  let- 
ter head  of  the  Southern  Cotton  Association, 
and  was,  as  shown  thereby,  addressed  to  B. 
Dixon  Armstrong,  manager  of  emblem  bu- 
reau, Southern  Cotton  Association.    The  name 
of  the  said  Armstrong  appears  on  this  let- 
ter head  as  manager  of  the  emblem  bureau 
of  the  Southern  Cotton  Association.    On  Fet>- 
ruary  28,  1905,  the  Southern  Cotton  Associa- 
tion, the  parent  company,  through  Its  presi- 
dent, Harvle  Jordan,  and  its  secretary,  Rich- 
ard Cheatham,  entered  Into  a  contract  with 
the  Southern  Badge  Company,  a  firm  com- 
posed of  A.  v.  Buck,  M.  S.  Carmlchael,  and  B. ' 
Dixon   Armstrong,    whereby   said    Southern 
Badge  Company  was  authorized  to  sell  to 
the  various  branches  of  the  Southern  Cotton 
Association  the  buttons  in  controversy,  upon 
terms  set  forth  in  said  contract     Appellee 
knew  nothing  of  said  contract,  and  It  seems 
to  have  been  kept  a  secret  from  him  until 
after  there  was  a  failure  to  sell  the  buttons, 
and  the  Southern  Badge  Company  had  prob- 
ably sustained  a  loss  by  reason  of  its  con- 
tract   It  was  then  for  the  first  time  that  ap- 
pellee,  according  to   bis  testimony,   learned 
that  the  Southern  Badge  Company,  of  which 
he  knew  nothing  at  the  time  he  made  tbe 
order  for  the  buttons,  was  the  owner  of  tbe 
emblem   bureau,    and    was    undertaking    to 
hold  htm  personally  responsible  on  the  or- 
der for  the  buttons.    Prior  to  the  date  of  the 
order,    signed    by    appellee,    requesting    the 
sending  of  the  buttons  to  the  Texas  divi- 
sion, he  had  received  letters,  purporting  to 
be  written  by  Harvle  Jordan,  president  of 
the  Southern  Cotton  Association.    Some,    If 
not  all,  of  these  letters  informed  the  appel- 
lee, In  effect,  that  the  Southern  Cotton  Asso- 
ciation, of  which  the  writer  was  president, 
had  prior  thereto  adopted  an  emblem,  and 
established  the  emblem  bureau  of  the  South- 
em  Cotton  Association  and  located  the  same 
at  Atlanta,  with  Mr.  B.   Dixon  Armstrong 
as  manager,  and  that  the  price  of  the  em- 
blem was  fixed  by  the  New  Orleans  conven- 
tion at  25  cents  each.    These  letters,  or  some 
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of  tbem,  nrged  that  eacb  member  of  the  a»- 
sodatlon  purchaM  and  wear  the  emblem 
adopted,  as  the  fonda  to  be  derived  from 
their  sale  "are  needed  by  the  association  to 
aid  In  carrying  on  the  great  battle  we  are 
now  waging  In  behalf  of  the  entire  cotton- 
producing  section  of  oar  country." 

It  Is  alleged  that  npon  receipt  of  the  In- 
strnment  sued  on  and  set  out  above  the 
plalntlffB  delivered  to  the  defendant  60,000 
of  said  buttons,  and  at  the  request  of  said 
Smith,  defendant,  plaintiffs  canceled  and  ac- 
cepted a  conntermand  of  20,000  of  said  but- 
tons; that  plaintiffs  had  at  all  times  been 
ready  and  wlUing  to  deliver  25,000  buttons, 
not  delivered  to  defendant,  and  still  had 
them  on  band,  but  that  defendant  had  fail- 
ed and  refused  to  give  directions  for  their 
shipment,  according  to  the  terms  of  the 
agreement  between  plaintiffs  and  defendant, 
and  that  the  same  became  and  are  worthless 
to  plaintiffs;  that,  after  said  Instrument  was 
executed  and  delivered  by  the  defendant,  the 
said  Armstrong  transferred  his  Interest  in 
the  said  partnership  to  his  partners,  A.  V. 
Buck  and  M.  S.  Carmlchael;  that  said  Arm- 
strong died  in  August,  1908,  and  the  said 
Bu(&  died  in  October,  1008,  leaving  surviving 
him  his  heirs,  as  stated  in  the  petition. 

FlatDtlffs  further  alleged  that  the  South- 
em  Cotton  Association  and  the  Texas  divi- 
sion is  and  were  a  voluntary  association  of 
persons,  not  incorporated,  and  having  no 
legal  status  or  existence,  and  that  It  had 
not  and  never  did  have  any  capital  or  as- 
sets, and  that  it  was  and  always  had  been 
an  irresponsible  association,  and  that  the  de- 
fendant had  no  right  to  buy  said  buttons  on 
the  credit  or  pretended  credit  of  said  associa- 
tion, and  did  not  do  so,  but  that  he  did  give 
said  order  and  promised  to  pay  for  said 
bnttons,  as  in  said  order  set  out;  that  de- 
fendant had  refused  to  pay  for  said  buttons, 
and  they  prayed  for  Judgment  for  80,000  but- 
tons, at  10  cents  each,  bearing  interest  at 
(5  per  cent  from  March  31,  1905. 

Defendant  answered  by  general  demurrer, 
general  denial,  and  special  answer,  alleging, 
in  substance,  that  the  Southern  Cotton  Asso- 
ciation was  composed  of  numerous  bureaus 
and  divisions,  among  which  was  the  emblem 
bureau  of  the  Southern  Cotton  Association; 
that  on  the  date  of  order  upon  which  suit 
is  based,  B.  Dixon  Armstrong  and  the  plain- 
tiffs were  members  of  the  Southern  Cotton 
Association,  and  that  said  Armstrong  was 
manager  and  in  control  of  said  emblem  bu- 
reau, and  defendant  Smith  was  president 
of  its  Texas  state  division,  and  a  member 
thereof;  that  the  defendant  signed  said  or- 
der at  the  personal  solicitation  of  said 
Armstrong,  after  it  had  been  discussed  and 
disttactly  understood  and  agreed  that  said 
order  would  and  should  in  no  manner  bind 
defendant  personally;  that  it  simply  was  an 
order  on  one  division  of  the  Southern  Cotton 
.Association  upon  another  division  or  bureau 


of  the  same  association,  and  that  defendant 
was  only  acting  as  an  officer  or  agent  of 
one  of  said  divisions,  and  not  In  his  own 
behalf  or  for  bis  own  benefit,  and  that  such 
is  the  fact  and  in  law  the  elTect  and  mean- 
ing of  said  order  on  its  face;  that,  if  said 
instrument  had  any  other  meaning  or  effect, 
then  defendant  was  caused  and  induced  to 
sign  the  same  by  the  deliberate  and  willful 
fraud  of  said  B.  Dixon  Armstrong,  who  at 
that  time  was  a  partner  of  plaintiffs,  and 
acting  for  them,  as  well  as  for  himself;  that 
said  Armstrong  stated  to  defendant  that  said 
Instrument  was  not  to  bind  and  would  not 
bind  him  personally,  and  was  only  intended 
and  to  be  considered  and  treated,  and  would 
be  construed  and  treated,  as  the  order  of 
said  Texas  division  of  Southern  Cotton  Asso- 
ciation to  the  general  or  parent.  Southern 
Cotton  Association,  and  to  be  disposed  of 
for  said  association  on  consignment;  that 
said  statements  were  deliberately  and  will- 
fully false  when  so  made,  and  that  said 
Armstrong  then  had  it  In  his  mind  and 
heart  to  entrap  defendant,  and  to  attempt 
to  blackmail  him  by  claiming  said  order  to 
be  binding  upon  defendant  individually;  that 
the  Southern  Badge  Company  was  and  is 
a  mere  guise  and  fraud,  conceived  and  gotten 
up  for  the  purpose  of  attempting  to  perpe- 
trate and  carry  out  such  fraud;  that  the 
plaintiffs  had  full  notice  of  all  these  facts 
before  they  acquired  any  interest  in  said 
Instrument  sued  on;  that  said  company  was 
not  a  manufacturer  of  badges,,  and  if  said 
order  was  turned  over  to  It  it  was  only  to 
enable  Armstrong  and  his  associates  to  profit 
at  the  expense  of  the  Southern  Cotton  Asso- 
ciation. 

The  trial  resulted  in  a  verdict  for  the  de- 
fendant, and  motion  for  new  trial  being  over- 
ruled plaintiffs  perfected  an  appeal  to  this 
court 

[1,  2]  We  do  not  think  the  court  erred  in 
admitting  the  testimony  offered  by  the  de- 
fendant, as  set  forth  In  plaintiffs'  bill  of  ex- 
ceptions No.  10,  and  of  which  complaint  Is 
made  in  the  first  assignment  of  error.  We 
agree  with  the  contention  of  the  appellee,  to 
the  effect  that  the  verbal  testimony  was  prop- 
erly admitted  as  tending  to  show  to  whom 
the  credit  for  the  buttons  in  question  was 
In  fact,  extended,  and  that  it  was  agreed  and 
understood,  when  the  order  was  given,  that 
defendant.  Smith,  was  not  to  be  individually 
liable.  The  Instrument  sued  on  does  not.  In 
our  opinion,  conclusively  show  on  its  face 
that  defendant  was  personally  bound  there- 
by. The  contention  of  the  appellee  is,  not 
simply  that  he  did  not  intend  to  be  personal- 
ly bound  by  the  instrument,  but  that  it  was 
distinctly  understood  and  agreed  that  he 
would  not  and  should  not  be  so  bound.  It  is 
well  established  that,  if  the  Instrument  sued 
on  clearly  shows  on  Its  face  that  it  Is  the 
obligation  of  the  person  who  signed  It,  "pa- 
rol evidence  will  not  be  received  to  exempt 
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him  from  liability,  on  the  ground  that  he 
meant  to  bind  only  hU  principal."  If,  how- 
ever, "the  Buggestlons  furnished  by  the  In- 
strument render  It  ambiguous,  so  that  it  Is 
uncertain  whether  It  was  Intended  to  bind 
the  principal  or  the  agent,  or  both,  parol 
evidence  of  the  circumstances  attending  Its 
execution  Is  admissible  to  show  the  real  un- 
derstanding." Marx  V.  Lullng  Co-Op.  Ass'n 
et  al.,  17  Tex.  Civ.  App.  408,  43  S.  W.  696; 
Zlegler  v.  Fallon,  28  Mo.  App.  299.  The  or- 
der for  the  buttons  In  this  Instance  Is  by  Us 
terms  a  request  that  the  same  be  sent  to  the 
Texas  state  division  of  Southern  Cotton  As- 
sociation, and  a  promise  that  "we"  wUl  pay 
therefore,  and  affixed  to  the  signature  of  the 
appellant  are  the  words,  "President,  Texas 
State  Division,  Southern  Cotton  Association." 
These  words  added  to  the  signature  of  appel- 
lee, and  the  language  used  In  the  body  of 
the  Instrument,  are  sufficient  to  at  least  sug- 
gest that  appellee.  In  signing  the  same,  was 
contracting  solely  In  a  representative  or  offi- 
cial capacity.  If,  however,  we  are  mlstal^en 
In  this,  then  It  seems  clear  that  the  allega- 
tions of  the  appellee's  answer,  to  the  effect 
that  he  was  fraudulently  Induced  to  believe 
that  he  was  dealing  with  a  bureau  or  branch 
of  the  Southern  Cotton  Association,  that  he 
would  not  be  personally  liable  for  the  buttons 
ordered,  but  was  merely  taking  them  on  con- 
signment, that  the  Southern  Badge  Company 
had  perpetrated  a  fraud  upon  him  In  pur- 
porting to  malie  a  contract  between  two  di- 
visions of  the  Southern  Cotton  Association, 
while  one  oT  said  divisions  was  owned  by 
individuals,  which  fact  was  kept  secret  for 
the  purpose  of  entrapping  and  defrauding 
appellee,  etc.,  were  sufficient  to  authorize  the 
admission  of  said  testimony  complained  of, 
and  that  said  testimony  was  sufflcl^it  to 
avoid  the  contract  for  fraud. 

[3,  4]  The  second  assignment  of  error  com- 
plains of  the  court's  refusal  to  give  plaintiff's 
special  charge,  which  reads  as  follows:  "You 
are  hereby  instructed  that  plaintiff's  cause  of 
action  in  this  suit  is  founded  on  an  order  or 
contract  in  writing,  signed  by  defendant,  and 
you  are  therefore  Instructed  that  the  burden 
of  proof  Is  on  defendant  to  prove  by  a  pre- 
ponderance of  the  evidence  any  allegations  in 
derogation  of  said  order;  and  If  you  do  not 
believe  from  the  evidence  that  said  allega- 
tions In  said  derogation  of  said  order  have 
been  proved  by  defendant,  by  a  preponder- 
ance of  the  evidence,  you  wUl  find  for  plain- 
tiffs." There  was  no  error  in  refusing  this 
charge.  It  was  doubtless  requested  upon  the 
theory  that,  although  signed  by  the  defend- 
ant In  his  representative  capacity,  yet,  as  the 
Instrument  did  not  expressly  stipulate  that 
be  was  not  to  be  personally  liable  thereon,  he 
was  so  liable.  In  this  view,  as  heretofore 
indicated  in  this  opinion,  we  do  not  concur. 
The  Instrument  sued  on  is  so  drawn  that  it 
is  at  least  doubtful  whether  the  parties 
thereto  intended  that  the  agent.  Smith,  or  his 
principal  should  be  personally  bound.   As  has 


been  seen,  the  Instrument  purports  to  be  an 
order  from  appellee,  as  president  of  the  Tex- 
as division  of  the  Southern  Cotton  Associa- 
tion, on  B.  Dixon  Armsth>ng,  as  manager  of 
the  emblem  bureau  of  the  same  association. 
The  suit  was  filed  by  plaintiffs  under  the 
name  of  the  Southern  Badge  Company,  a 
firm  composed  of  B.  Dixon  Armstrong,  A.  V. 
Buck,  and  M.  8.  Carmlchael,  claiming  to 
be  the  owners  of  the  emblem  bureau  of  the 
Southern  Cotton  Association.  The  allega- 
tions of  the  petition  were  denied,  and  the 
Introduction  of  the  instrument,  made  the 
basis  of  the  suit,  without  proof  of  the  alleged 
facts  referred  to  would  not,  it  occurs  to  us, 
entitle  the  plaintiffs  to  recover.  Besides,  we 
think,  as  urged  by  appellees'  counsel,  the 
charge  Is  incorrect  in  the  form  requested,  in 
that  it  Is  too  broad,  and  left  too  much  to  the 
Jury.  If,  however,  it  be  true  that  the  case 
made  by  the  plaintiffs  shifted  the  burden 
of  proof  to  the  defendant,  as  contended  by 
appellant,  then  a  charge  upon  that  phase  of 
the  case  should  have  confined  the  jury  to  the 
issues  raised  by  the  pleading  and  evidence, 
and  not  left  it  to  the  jury  to  read  the  de- 
fendant's answer,  and  determine  for  them- 
selves what  allegations  found  there  were  in 
derogation  of  the  instrument  sued  on. 

The  third  assignment  of  error  has  been  dis- 
posed of  against  appellants  by  what  we  have 
said  in  discussing  the  first  assignment. 

The  fourth  assignment  will  be  overruled. 
The  charge  here  complained  of  did  not  au- 
thorize the  jury  to  find  In  favor  of  the  de- 
fendant on  matters  which  the  law  did  not 
permit  to  be  pleaded  In  defense  of  plaintiffs' 
alleged  cause  of  action.  The  facts  grouped 
In  this  charge,  the  existence  of  which  would, 
according  to  the  court's  Instruction,  author^ 
ize  a  verdict  for  the  defendant,  were  legiti- 
mate matters  of  defense,  and  sustained  by 
the  evidence. 

[6]  The  fifth  assignment  is  to  the  effect 
that  the  court  erred  in  refusing  to  sustain 
plaintiffs'  motion  to  take  as  confessed  the 
interrogatories  propounded  to  the  defendant, 
whose  ex  parte  deposition  had  been  taken 
and  was  on  file,  because  the  interrogatories 
were  answered  evasively.  The  court  did  not 
commit  reversible  error  In  overruling  this 
motion.  It  is  clear,  we  think,  tliat  some  of 
the  answers  of  the  witness,  as  set  out  in  ap- 
pellants' brief,  were  not  evasive,  or  so  eva- 
sive as  to  authorize  the  taking  of  them  as 
confessed  under  our  statute.  And,  If  it  be 
conceded  that  some  of  them  were  evasive, 
still  we  do  not  regard  the  testimony  that 
would  have  been  obtained  by  taking  such  of 
the  interrogatories  as  confessed  as  were 
evaded  of  such  a  material  character  as  to 
warrant  this  court  In  saying  that  Its  admis- 
sion would  probably  have  resulted  In  a  dif- 
ferent verdict  from  that  returned  on  the 
trial.  In  other  words,  the  court's  action  in 
this  matter  resulted  in  no  substantial  injury 
to  appellants.  The  controlling  question  in 
the  case  was  whether  or  not  the  defendant 
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was  personally  liable  on  the  Instrument  made 
the  basis  of  tbe  suit  and  there  is  no  Inter- 
rogatory of  the  witness  which,  If  talcen  as 
confessed,  would  render  the  defendant  per- 
sonally responsible  for  the  buttons  ordered 
by  him;  therefore,  the  plaintlfCs  not  haying 
been  harmed  by  the  court's  mling,  the  ver- 
dict and  Jndgment  should  not  be  disturbed 
because  thereof. 

The  other  assignments  need  not  l>e  dis- 
cuss^ed.  It  is  sufficient  to  say  ttiat  none  of 
tbem  point  out  reversible  error. 

The  judgment  of  the  court  below  is  af- 
finned. 


STRICKUN  T.  ARRINGTON  ft  OAHTER. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jnne  24,  1911.    Rehearing  Denied 

Nov.  4,  1911.) 

L  Appeal  asd  Erbos  (|  778*)— PAiLTJa*  to 

File  Bbiets — I)ei.at. 
On  motion  to  dismiss  an  appeal  for  appel- 
lants' failure  to  file  briefs,  on  the  ground  taat 
the  appeal  was  taken  for  delay  onl^,  the  court 
vill  examine  the  entire  record,  and  if  any  error 
appeals  the  motion  will  be  overruled,  and  the 
jad«ment  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
&ror.  Cent.  Dig.  {{  3104-3110;  Dec.  Dig.  { 
773.*] 

2.  Appeal  ahd  Ebkob  (|  635*)— Auount  in 

COSTROVKBST — JXTBIBDICTION. 

Where,  in  a  suit  in  the  connty  court  to 
foreclose  a  chattel  mortgage,  the  petition  con- 
tained no  all^ation  of  the  value  of  the  prop- 
«ny  mortgaged,  a  judgment  for  plaintiff  will  be 
reversed  on  appeal  for  failnre  to  show  that  the 
amount  in  controversy  was  witMn  the  trial 
court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2776-2778;  Dec.  Dig.  | 
635.*] 

Appeal  from  Stonewall  County  Court ;  Er- 
nest Herring,  Judge. 

Action  by  Arrington  ft  Carter  against  Vf. 
H.  Strlcklin.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed. 

A.  H.  Kirby,  for  appellant  J.  M.  Carter, 
W.  }.  Arrington,  and  Theodore  Mack,  for 
appellees. 

DUNKLIN,  J.  W.  J.  Arrington  and  J.  M. 
Carter  recovered  a  judgment  in  the  county 
court  of  Stonewall  county  against  W.  H. 
Strlcklin  for  $603.35,  with  foreclosure  of  a 
mortgage  lien  on  5  horses  and  25  head  of  cat- 
tle. In  due  time,  defendant,  Strlcklin,  per- 
fected an  appeal  from  the  judgment,  by  giv- 
ing a  supersedeas  t>ond  in  terms  of  the  stat- 
ute, and  also  filed  assignments  of  error  in 
the  trial  court,  and  has  filed  the  transcript 
lo  this  court,  but  be  has  failed  to  file  briefs 
In  this  court,  as  required  by  the  rules.  Ap- 
ptilees  liave  presented  their  motion,  suggest- 
ing that  it  is  apparent  from  the  record  tliat 
the  appeal  tvas  for  delay  only,  and  request- 
log  that  the  Judgment  of  the  trial  court  be 


affirmed,  with  10  per  cent  thereof  added  as 
damages  for  such  delay. 

[1]  It  is  well  settled  that  by  reason  of  the 
motion  the  entire  record  must  be  noticed, 
and  if  any  error  appears  the  motion  must 
be  overruled,  and  the  judgment  must  be  re- 
versed. The  basis  of  plaintiffs'  suit,  as 
shown  by  their  petition,  was  a  promissory 
note  in  plaintiffs'  favor,  executed  by  de- 
fendant, in  the  principal  sum  of  $600,  draw- 
ing Interest  from  date  at  the  rate  of  10  per 
cent  per  annum,  and  secured  by  a  chattel 
mortgage  on  the  horses  and  cattle  described 
In  the  judgment;  but  the  petition  contained 
no  allegation  of  the  value  of  the  property 
embraced  In  the  mortgage. 

[2]  In  a  suit  to  foreclose  a  mortgage  on 
chattels,  the  amotmt  In  controversy  is  the 
alleged  value  of  snch  chattels.  Cotulla  v. 
Goggan,  7T  Tex.  82,  13  S.  W.  742 ;  Railway 
V.  Rucker,  38  Tex.  Civ.  App.  592,  88  S.  W. 
815;  Smith  v.  Carroll,  28  Tex.  Clv.  App.  330, 
60  S.  W.  863.  Tested  by  this  rule,  if  the  value 
of  the  property  upon  which  plaintiffs  sought 
a  foreclosure  had  been  alleged  to  be  a  simi 
in  excess  of  $1,000,  the  petition  would  have 
showed  that  the  county  court  was  without 
jurisdiction  to  hear  and  determine  the  suit. 
In  order  for  this  court  to  affirm  the  judg- 
ment, it  must  affirmatively  appear  from  the 
record  that  the  county  court  had  jurisdiction 
to  render  it,  and,  in  the  absence  of  such 
showing,  the  judgment  should  be  reversed. 
Ware  v.  Clark,  125  S.  W.  618,  and  decisions 
therein  cited. 

As  there  Is  no  such  affirmative  showing  of 
jurisdiction  in  the  trial  court,  appellees'  mo- 
tion to  affirm  must  be  denied,  and  the  judg- 
ment must  be  reversed  and  the  cause  re- 
manded, and  it  Is  so  ordered. 


KNOWLES  V.  GARY  ft  BURNS  CO. 

(Conrt  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  14,  1911.    Rehearing  Denied 

Nov.  18,  1911.) 

1.  AccoDHT,  Action  on   {|  12*)— Awsweb— 

Vebification— Necesbitt. 

Under  Snvles'  Ann.  Civ.  St.  1897,  art.  1265, 
requiring  verincation  of  an  answer,  stating  that 
a  verified  account  sued  on  is  not  just,  an  answer 
denying  the  justness  of  certain  items,  but  not 
den^ng  under  oath  other  items  sued  on,  is 
equivalent  to  a  confession  of  the  justness  of  the 
undenied  items. 

[Eld.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Cent  Dig.  (  37;  Dec.  Dig.  I  12.*] 

2.  Attaobkknt  (i  366*)— QBOUNns— NoNBESi- 

DENT8. 

Under  Sayles'  Ann.  Civ.  St  1897,  art  186, 
prescribing  grounds  for  attachment,  the  facts 
that  defendant  was  justly  indebted  to  plaintiCEa 
for  several  hundred  dollars,  and  was  a  nonresi- 
dent of  the  state,  show  probable  cause  for  suing 
out  the  writ  as  against  a  countendaim  for  dam- 
ages for  wrongfnl  attadiment 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  1339-1342;   Dec.  Dig.  i  366.*] 


•For  otlier  cases  see  same  topio  and  secUoa  NUUBER  In  Dm.  Dig-  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  indsxas 
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3.  ATTACHUEirr   (|   356*)— Mauce  in   Suiro 

OUT  Writ— Liability. 

One  ia  not  liable  for  maliciously  aning  out 
a  lawful  attachment 

[Ed.  Note.— For  other  caaes,  see  Attachment, 
Cent  Dig.  {{  131fr-1321:    Dec.  Dig.  g  35e.*] 

Appeal  from  District  Court,  Midland  Cotin- 
ty;  S.  J.  Isaacks,  Judge. 

Action  by  Oary  &  Bums  Company  against 
R.  B.  Knowles.  From  the  judgment,  defend- 
ant appeals.    Affirmed. 

Jno.  B.  Howard  and  C.  C.  Gibbs,  for  ap- 
pellant   Caldwell  &  Wbltaker,  for  appellee. 

DUNKLIN,  J.  In  a  salt  by  Gary  &  Bums 
Company  against  R.  B.  Knowles,  upon  a  veri- 
fied account  for  merchandise  sold  to  the  de- 
fendant, a  writ  of  attachment  was  sued  out 
and  levied  upon  certain  personal  property 
belonging  to  Knowles.  The  defendant  filed 
a  counterclaim  for  damages,  based  upon  an 
allegation  that  the  writ  had  been  sued  out 
maliciously  and  without  probable  cause. 
Plaintiffs  dismissed  their  suit,  and  the  court 
having  sustained  a  general  demurrer  to  de- 
fendant's cross-action  for  damages,  and  the 
defendant  having  declined  to  amend,  his  suit 
was  dismissed.  E^om  those  orders,  Knowles 
has  prosecuted  this  appeal. 

[1]  The  grounds  alleged  In  the  affidavit 
for  attachment  were  that  the  defendant  was 
Justly  Indebted  to  the  plaintiffs  In  the  sum 
of  $1,805.10,  the  amount  claimed  In  plaintiffs' 
petition;  and  that  the  defendant  was  a  non- 
resident of  the  state  of  Texas,  and  a  resi- 
dent of  the  territory  of  New  Mexico.  In  his 
answer  defendant  pleaded  certain  credits  up- 
on the  account,  consisting  of  four  payments, 
aggregating  $934.13,  and  uinder  oath  denied 
the  Justness  of  four  Items  charged  In  the  ac- 
count, aggregating  $77.63,  but  filed  no  veri- 
fied denial  of  any  other  Items.  By  virtue  of 
Sayles'  Civil  Statutes,  art  1265,  the  failure 
of  defendant  to  deny  under  oath  the  other 
items  In  the  account  was  tantamount  to  a 
confession  that  they  were  Just  Shuford  ▼. 
Ghlnskl,  26  S.  W.  141. 

[2]  The  counterclaim  for  damages  con- 
tained no  specific  denial  of  the  allegation  by 
plaintiffs  that  defendant  was  a  nonresident 
of  the  state  of  Texas  at  the  time  the  writ 
of  attachment  was  sued  out,  and  in  his  brief 
filed  herein  appellant  states  that  he  was  a 
nonresident  of  Texas  at  that  time.  It  thus 
appears  that  appellant  was  Justly  indebted 
to  plaintiffs,  at  all  events,  in  the  sum  of 
several  hundred  dollars,  and  that  he  was  a 
nonresident  of  the  state.  These  facts  show 
conclusively  that  there  was  probable  cause 
for  suing  out  the  writ  Saylee'  Civ.  Stat 
art  186. 

The  contention  nrged  by  appellant  that  he 
is  entitled  to  all  the  privileges  and  Immuni- 
ties of  citizens  of  Texas  is  sound,  as  a  mat- 
ter of  course.  But  we  know  ot  no  decisions 
giving  to  a  citizen  of  this  state  a  cause  of 


action  for  damages  under  tbe  facta  above 
stated.  The  statute  expressly  gives  the  right 
to  attach  the  property  of  a  debtor  living  be- 
yond the  confines  of  this  state.  While  the 
debtor  lives  In  another  state,  in  the  absence 
of  personal  service  on  him  in  this  state,  our 
courts  have  no  Jurisdlctlcm  to  render  a  per- 
sonal Judgment  against  him,  and  but  for  the 
statute,  permitting  a  seizure  of  his  property 
by  attachment,  there  would  be  no  power  In 
our  courts  to  subject  It  to  the  payment  of 
debts. 

[3]  Appellant  made  no  claim  that  the  prop- 
erty levied  upon  was  exempt  from  forced 
sale,  nor  that  the  levy  was  excessive.  The 
only  wrong  complained  of  was  that  the  writ 
was  sued  out  and  levied  maliciously,  and 
without  probable  cause.  As  the  statute  gave 
to  plaintiffs  the  right  to  the  seizure  made, 
it  was  not  wrongful,  and  defendant  could 
claim  no  damages  for  the  exercise  of  that 
legal  right,  even  though  In  suing  out  the 
writ  plaintiffs  were  actuated  by  a  malicious 
intent  Petty  v.  Lang,  81  Tex.  238,  16  S.  W. 
999;  Stiff  V.  Fisher,  85  Tex.  556,  22  S.  W. 
577;  Johnson  v.  King,  64  Tex.  226;  Holt  v. 
Follett,  65  Tex.  550;  Whltesell  v.  Study,  37 
Ind.  App.  429,  76  N.  B.  1010;  Culbertson  v. 
Cabeen,  29  Tex.  255;  Bear  v.  Marx,  63  Tex. 
303. 

We  have  found  no  error  In  the  record,  and 
the  Judgment  is  affirmed. 


HANNA  V.  ATCHISON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Oct  14,  1911.     Rehearing  Denied 

Nov.  11,  1011.) 

1.  Public  Lands  (f  173*)  — Texas  Schooi. 
Lands- Affidavit  bt  Purchaser— Necks - 
Birr. 

Under  Act  1905,  {  4  (Gen.  Laws  1905,  e. 
103),  requiring  purchasers  of  school  land  to 
settle  thereon  within  90  days  after  acceptance  ot 
their  applications,  and  to  file  an  affidavit  of  set- 
tlement in  good  faith  within  SO  days  after  the 
90  days,  and  under  section  5,  giving  preference 
rights  of  purchase  to  original  lessees  or  their 
assignees,  and  providing  that  if  one  purchasing 
under  the  section  does  not  comply  with  the  law 
as  to  settlement  and  residence,  the  sale  shall 
be  canceled,  a  purchaser  under  section  5  need 
not  file  the  affidavit  required  by  section  4. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  173.*] 

2.  Trial  (f  166*)— Deuubrbb  to  Evidenob— 
Effect. 

A  demurrer  to  evidence  admits  every  fact 
and  conclusion  that  the  evidence  tends  to  prove. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.. »  156.*] 

3.  Limitation  of  Actions  (|  13*)— Estoppel. 

In  a  mandamus,  brought  in  time  in  the 
Supreme  Court  to  compel  the  (yommissioner  of 
the  General  Land  Office  to  cancel  sales  of  lands 
to  defendants,  and  to  award  them  to  plaintiff 
nnder  his  prior  application,  defendants  pleaded 
coUusion  l^tween  plaintiff  and  another,  raising 
an  issue  of  fact  of  which  the  Sapieme  Court 
had  no  Jurisdiction,  and  the  proceeding  was  dis- 
missed.   In  a  subsequent  action,  brought  to  re- 
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cover  the  lands,  this  Issue  was  found  to  have 
been  fraudulently  raised  to  ouat  the  court's  ju- 
risdiction. Httd,  that  defendants  were  estopped 
in  tlie  second  action  to  set  up  the  one-year  stat- 
ute of  limitations. 

[EA.  Mote. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {  S8;   Dec  Dig.  \  13.*] 

Appeal  from  District  Court,  Midland  Coun- 
ty; S.  J.  Isaacks,  Judge. 

Action  by  S.  W.  Hanna  against  Jobn  At- 
cliison  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  ren- 
dered. 

Charley  Glbbs  and  Theodore  Mack,  for  ap- 
pellant   Jno.  B.  Howard,  for  appellees. 


SPEER,  J.  This  Is  a  controversy  over  sec- 
tions 11,  13,  14,  and  16,  in  block  73,  of  the 
public  school  lands  In  Andrews  county,  where- 
in appellant,  S.  W.  Hanna,  claims  by  virtue 
of  an  award  by  the  state  land  commissioner, 
and  appellees  claim  by  virtue  of  the  cancella- 
tion of  such  award  and  subsequent  award  to 
one  Armstrong.  The  case  Is  more  folly  11- 
ioBtrated  by  the  following  agreement  between 
the  parties : 

"Sections  11,  13,  14,  and  15,  In  block  73, 
public  school  lands  in  Andrews  county,  Tex., 
were  covered  by  a  state  school  land  lease, 
which  said  lease  was  owned  by  S.  W.  Hanna, 
as  assignee.  That  in  accordance  with  the 
provisions  of  section  5  of  chapter  103  of  the 
act  of  1905  said  Hanna  applied  to  purchase 
said  sections  11,  13,  14,  and  15,  In  block  73, 
under  his  right  as  assignee  of  said  lease. 
That  on  July  31,  1907,  said  lands  were  prop- 
erly awarded  to  said  Hanna  on  his  applica- 
tion, filed  In  the  land  office  on  June  15,  1907, 
but  said  Hanna  failed  to  cause  bis  affidavit 
of  settlement  to  be  filed  In  the  land  office  at 
Austin,  Tex.,  within  the  time  required  by 
law  for  filing  of  affidavits  of  settlement  on 
school  lands.  The  said  land  commissioner 
canceled  the  sale  and  award  of  said  lands  to 
said  Hanna  on  November  27,  1908,  and  on 
said  day  and  date  reclassified  said  lands  as 
dry  grazing,  and  revalued  said  lands,  and 
notified  the  connty  derk  of  Martin  county  pf 
the  fact,  to  which  said  Andrews  connty  was 
at  that  time  attached  for  all  purposes,  that 
said  lands  would  be  subject  to  sale  on  the 
2d  day  of  December,  1908,  at  the  price  of 
£2.50  per  acre.  That  said  cancellation  and 
said  reclasslflcatlon  and  revaluation,  and 
said  notice  to  said  clerk,  was  all  done  on  the 
27th  day  of  November,  1908,  by  the  said  land 
commissioner.  That  on  the  day  and  date  that 
said  lands  were  so  advertised  to  come  on  the 
market  under  said  new  classification,  to  wit, 
Deconber  2,  1908,  the  defendant  herein,  B. 
Armstrong,  filed  his  four  applications  to  par- 
chase  aaid  lands  in  due  form  in  the  land  of- 
fice at  Austin,  Tex.,  together  with  proper  ob- 
ligatlona  for  the  deferred  payment  of  the 
pnrchaae  mon^  on  said  land,  and  at  the 


same  time  paid  to  the  proper  authorities  the 
one-fortieth  of  the  purchase  price  of  said 
lands.  That  the  land  commissioner  accepted 
said  applications,  and  issued  his  award  there- 
of to  the  said  B.  Armstrong  on  the  12th  day 
of  Decemt)er,  1908.  B.  Armstrong  made  his 
settlement  on  said  lands  within  the  time  re- 
quired by  law  and  filed  affidavit  of  that  fact 
within  the  proper  time  with  the  land  com- 
missioner at  Austin,  Tex.,  and  resided  on  said 
land  continuously  for  more  than  one  year, 
and  until  he  sold  the  same  to  the  defendant 
John  Atchison,  at  which  said  time  said  At- 
chison became  an  actual  settler  upon  said 
land,  and  has  continued  to  reside  thereon  un- 
til this  date,  and  has  compiled  with  the  law 
in  regard  to  substitute  purchasers  in  all  re- 
spects." 

There  was  other  testimony  Introduced  on 
the  trial,  some  of  which  we  will  notice  in  its 
proper  place.  After  the  evidence  was  all  In, 
the  defendants,  Atchison  and  Armstrong,  In- 
terposed a  demurrer  to  the  Same,  and  the 
court  Instructed  a  verdict  in  their  favor,  and 
from  the  judgment  based  on  such  verdict  the 
plaintiff,  Hanna,  has  appealed. 

[11  The  principal  question  involved  on  this 
appeal  is  whether  or  not  one  who  purchases 
state  school  lands  under  the  provisions  of 
section  5  of  the  act  of  1905,  regulating  the 
sale  of  school  and  asylum  lands  (Oeneral 
Laws  1905,  p.  163),  is  required  to  file  an  affi- 
davit of  settlement  in  the  land  office  within 
120  days  from  the  acceptance  of  his  applica- 
tion to  purchase.  The  express  provision  re- 
quiring the  filing  of  such  affidavit  is  found  In 
section  4  of  the  act  above  referred  to,  and  la 
as  follows:  "The  applicant  shall  have  ninety 
days  from  the  date  of  the  acceptance  of  his 
application  within  which  to  actually  settle 
upon  the  land  so  purchased  and  he  shall 
within  thirty  days  after  the  expiration  of 
said  ninety  days  given  within  which  to  make 
settlement  file  in  the  land  office  his  affidavit 
that  he  has  in  good  faith  actually  In  person 
settled  upon  the  land  purchased  by  him. 
Should  the  applicant  fail  to  make  and  file 
the  affidavit  and  proof  of  settlement  as  here- 
in provided  within  the  time  specified  the 
commissioner  of  the  general  land  office  shall 
endorse  that  fact  upon  his  application  can- 
celling the  same  and  immediately  place  the 
same  upon  the  market  by  notice  to  the  clerk, 
fixing  a  date  not  less  than  thirty  days  there- 
after when  applications  may  be  fll^  for  the 
purchase  thereof,"  etc. 

The  contention  of  appellant,  however,  is 
that,  since  his  purchase  was  as  an  assignee 
of  an  entire  lease,  who  is  given  a  preference 
right  under  section  5  of  the  act,  the  regula- 
tion of  sales  to  whom  is  specifically  made  in 
that  section,  the  above-quoted  provision  has 
no  application  to  him;  but  he  is  controlled 
rather  by  the  provisions  of  the  particular 
section  (5),  giving  him  the  preference  right  to 
purchase.    That  section  provides:    "One  who 
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buys  oat  of  a  lease  aa  above  provided,  and 
does  not  comply  with  the  law  as  to  settle- 
ment and  residence,  the  commissioner  shall, 
when  snfflclently  Informed  of  that  fact,  can- 
cel such  sale  and  place  the  land  npon  the 
market  for  sale  as  provided  in  this  act  for 
cancelled  leases" — but  does  not  provide  for  a 
cancellation  by  the  commissioner  upon  the 
failure  of  such  purchaser  to  file  hla  afBdavit 
of  settlement,  as  required  of  other  purchas- 
ers. We  sustain  this  contention.  The  Legis- 
lature has  seen  fit  expressly  to  authorize  the 
commissioner  in  certain  cases  coming  under 
sections  3  and  4  of  the  act  under  considera- 
tion to  cancel  an  award  for  failure  of  the 
purchaser  to  file  an  affidavit  of  settlonent 
within  120  days  from  the  date  of  the  accept- 
ance of  the  application,  and  in  the  same  man- 
ner to  authorize  a  cancellation  of  an  award 
to  one  who  has  purchased  under  the  prefer- 
ence right  given  to  lessees  or  assignees  by 
section  5,  who  does  not  comply  with  the  law 
"as  to  settlement  and  residence";  but  we 
cannot  read  Into  the  last  section  the  further 
provision  that  such  officer  is  required  to  can- 
cel the  award  for  failure  to  file  an  affidavit 
of  settlement  when  it  is  not  so  written.  We, 
perhaps,  can  conceive  of  no  good  reason  for 
requiring  the  affidavit  to  be  filed  in  the  one 
instance  that  would  not  equally  obtain  in  the 
other;  but  this  of  itself  would  not  Justify 
our  supplying  such  omission.  Evans  v.  Ter- 
reU,  101  Tex.  169,  105  S.  W.  490.  Besides, 
forfeitures  are  not  favored  in  law,  and  we 
will  not  extend  the  scope  of  the  section  un- 
der which  appellant  purchased  by  construc- 
tion, 80  as  to  authorize  a  forfeiture  not  spe- 
cifically provided  for.  It  follows  from  this. 
In  view  of  the  agreed  statement  of  the  case, 
that  the  court's  instruction  was  erroneous, 
and  that  a  verdict  should  have  been  directed 
for  appellant,  unless  appellees'  plea  of  lim- 
itation of  one  year  prevents. 

[3]  It  appears  that  the  present  suit  was 
not  instituted  within  the  time  required  by 
law,  but  that  a  proceeding  was  begun,  by  an 
application  for  mandamus  in  the  Supreme 
Court,  to  require  the  Commissioner  of  the 
General  Land  Office  to  cancel  the  sales  to 
Armstrong  and  to  award  the  lands  in  con- 
troversy to  appellant.  That  proceeding, 
though  begun  in  time,  was  dismissed  by  the 
Supreme  Court  because  of  the  interposition 
of  an  answer,  wherein  Armstrong  pleaded 
collusion  between  appellant,  Hanna,  and  an- 
other, thus  raising  an  issue  of  fact  which  the 
Supreme  Court  was  without  Jurisdiction  to 
determine.  In  the  present  case,  in  answer 
to  the  plea  of  limitation,   that  proceeding 


was  shown,  and  the  allegation  made  that  the 
interposition  of  such  answer  by  Armstrong 
was  fraudulent,  and  for  the  purpose  of  oust- 
ing the  Jurisdiction  of  the  Supreme  Court 
Upon  this  Issue,  there  vms  the  testimony  of 
appellant  and  his  wife  and  another,  one  Al" 
len,  who  is  supposed  t«  have  been  a  party  to 
the  collusion,  if  there  was  any,  that  no 
agreements  of  any  kind  existed  among  the 
parties,  whereby  the  land  was  being  taken 
up  or  held  for  Allen.  Appellees  offered  no 
evidence,  but,  as  before  stated,  interposed  a 
demurrer  to  the  evidence. 

[2]  Now,  It  is  well  settled  that  a  demurrer 
to  the  evidence  admits  every  fact  and  con- 
clusion that  the  evidence  tends  to  prove,  or, 
in  other  words,  which  a  Jury  could  legally  in- 
fer from  the  evidence.  Bradbury  v.  Reed,  23 
Tex,  258 ;  Harwood  v.  Blythe,  32  Tex.  801 ; 
Pitt  V.  Texas  Storage  Co.  (App.)  18  S.  W. 
465 :  Brown  v.  Wallls,  100  Tex.  646,  101  S, 
W.  1068,  12  L.  R.  A.  (N.  S.)  1019.  We  think 
the  evidence  of  these  witnesses,  to  the  effect 
that  there  was  no  collusion,  along  with  the 
fact  that  appellees  offered  no  evidence  what- 
ever tending  to  show  collusion,  would  have 
authorized  a  finding  by  the  Jury  that  the  an- 
swer in  the  mandamus  proceedings  In  the 
Supreme  Court  was  fraudulently  Interposed 
for  the  purpose  of  ousting  the  Jurisdiction  of 
that  court  The  appellees  must  be  held  to 
have  known  the  legal  effect  of  filing  such  an 
answer,  and  to  have  contemplated  that  a  dis- 
missal would  necessarily  follow ;  and  to  file 
such  an  answer,  setting  up  facts  which  were 
untrue,  and  which  their  failure  to  offer  testi- 
mony in  this  trial  would  Indicate  they  had  no 
reason  to  believe  to  be  true,  must  be  held  to 
have  been  fraudulent,  the  effect  of  which 
would  be  to  deprive  them  of  their  right  to 
rely  upon. the  statute  of  one  year's  limitation 
In  this  case.  That  the  filing  of  the  manda- 
mus proceedings  In  the  Supreme  Court  was 
the  institution  of  such  suit  as  would  prevent 
the  running  of  the  statute,  we  have  no  doubt. 
It  was  before  a  court  of  competent  Jurisdic- 
tion, and  one  having  full  power  to  grant  to 
appellant  full  relief ;  that  is,  the  restoration 
of  the  very  land  sought  to  be  recovered  in 
this  suit  We  find  it  unnecessary  to  dlscusa 
other  interesting  questions  raised  by  appel- 
lant some  of  which  we  are  inclined  to  think 
would  themselves  call  for  a  reversal  of  tbe 
Judgment  below,  but  for  the  reasons  indi- 
cated the  Judgment  of  the  district  court  Is 
reversed,  and  Judgment  here  rendered  In  fa- 
vor of  appellant  Hanna,  for  tbe  lands  In  coo- 
troversy. 

Reversed  and  rendered  for  appellant 
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STEWART  V.  STEWART. 
(Supreme  Court  of  Arkansas.     Nov.  20,  1911.) 

1.  DivoECE  (I  210*)  —  Dkckeb  —  Application 
TO  Vacate — "Dubing  Pendency  of  tiie 
AonoN." 

A  petition  to  set  aside  a  divorce  decree  for 
fraud  may  be  properly  considered  as  filed  "dur- 
ing pendency  of  ttie  action"  for  divorce,  so  far 
u  relates  to  the  court's  power  to  malce  allow- 
ance for  maintenance  and  expenses  of  the  litiga- 
tion, under  Kirby's  Dig.  {  2679,  providing  that 
during  the  pendency  of  action  for  divorce  the 
court  may  allow  the  wife  maintenance  and  a 
reaaonable  fee  for  her  attorneys. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  §§  610-612;   Dec.  Dig.  )  210.* 

For  other  definitioiu,  see  Words  and  Phrases, 
ToL  3,  p.  2279.] 

2.  DivoKCB  (I  165*)  —  Deckee  —  Vacation  — 
Fbaud— False  u'estmony. 

Introduction  of  false  testimony  is  not  suffi- 
cient to  warrant  the  vacation  of  a  divorce  decree 
for  alleged  fraud  in  its  procurement. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  i!  533-548 ;   Dee.  Dig.  f  165.»] 

3.  DivoBCE  ({  165*)  —  Peckeb  —  Vacation  — 
Fbaud— Substituteo  Sebvioe. 

Where  plaintiff  left  his  wife  in  Kansas,  and 
after  moving  to  Arkansas  sued  for  divorce, 
charging  her  with  desertion,  and  though,  having 
knowledge  of  her  address,  obtained  constructive 
service,  and  failed  to  impart  any  information  as 
to  her  whereabouts  to  the  attorney  appointed  by 
the  court  to  represent  her,  resting  on  such  at- 
tome^'B  report  that  he  was  unable  to  ascertain 
the  wife's  whereabouts,  so  as  to  notify  her,  such 
conduct  constituted  fraud,  justifying  a  vacation 
of  the  decree. 

l£d.  >'ote. — For  other  cases,  see  Divorce,  Cent 
Dig.  §!  533-548;    Dec.  Dig.  |  165.*] 

Appeal  from  Pulaski  Chancery  Coart; 
J«lm  E.  Martineau,  Chancellor. 

Action  by  John  F.  Stewart  against  Sarah 
G.  Stewart  for  divorce.  On  defendant's  pe- 
tition to  annni  the  decree  for  complainant 
for  fraud.  From  an  order  granting  defend- 
iat  an  allowance  for  maintenance  and  at- 
torney's fees  pendente  lite,  plaintiff  appeals. 
Affirmed. 

George  L.  Basham,  for  appellant.  Terry, 
Downie  4c  Streepey,  for  appellee. 

McCUIXOCH,  C.  J.  Appelant,  John  F. 
Steirart,  in  December,  1910,  sued  his  wife, 
tlie  appellee,  Sarah  O.  Stewart,  In  the  chan- 
<*iy  court  of  Pulaski  county.  Ark.,  for  a 
dlTorce,  on  tbe  alleged  ground  of  willful  de- 
sertion, and  on  February  17,  1911,  the  court 
taidered  a  decree  in  accordance  with  the 
Pnyer  of  tbe  complaint  Appellee  resided  at 
Top^a,  Kan.,  and  the  decree  was  based  up- 
on constructive  service.  In  July,  1911,  ap- 
pellee filed  a  petition  in  the  chancery  court 
to  bare  said  decree  annulled  on  the  alleged 
pound  that  It  was  obtained  by  fraud,  and  she 
*lw  asked  for  an  allowance  for  maintenance 
ud  attorney's  fees,  etc.,  during  the  pend- 
BX!y  of  the  proceedings.  The  court  made  an 
order  directing  appellant  to  pay  appellee  an 
allowance  of  $26  per  month  during  the  pend- 
™<7  of  the  proceedings,  also  $50  for  attor- 


ney's fees  and  $15  for  other  expenses  of  suit 
From  this  order  of  allowance  an  appeal  has 
been  prosecuted. 

[1]  It  Is  insisted,  in  the  first  place,  that 
the  court  could  not  make  an  allowance  for 
temporary  alimony,  etc.,  without  first  setting 
aside  the  decree  for  divorce.  Our  statute 
provides  that,  "during  the  pendency  of  an 
action  for  divorce  or  alimony,  the  court  may 
allow  tbe  wife  maintenance  and  a  reasonable 
fee  for  her  attorneys."  Section  2679,  Kir- 
by's Digest  We  think  It  Is  clearly  within 
the  spirit  of  the  statute  to  treat  the  petition 
to  set  aside  tbe  divorce  decree  on  the  ground 
of  fraud  as  being  during  the  pendency  of  the 
action,  for  divorce,  so  far  as  relates  to  the 
power  of  the  court  to  make  an  allowance  for 
maintenance  and  expenses  of  the  litigation. 
The  manifest  purpose  of  the  statute  is  to 
provide  for  the  wife's  maintenance  so  long 
as  the  status  of  the  parties  is  in  litigation, 
and  while  proceedings  are  pending  to  set 
aside  the  divorce  decree  on  account  of  fraud 
the  pendency  of  the  litigation  continues. 
Learned  counsel  for  appellant  relies  upon 
Golden  v.  Golden,  102  Ala.  353,  14  South.  638, 
as  sustaining  his  contention  that  the  court 
should  not  have  made  the  allowance.  In  that 
case,  however,  it  appears  that  the  wife  filed  a 
petition  to  cancel  the  divorce  decree  and  to 
obtain  alimony,  and  tbe  court  refused  to  set 
aside  the  decree,  but  made  a  permanent  al- 
lowance as  alimony,  and  the  Supreme  Court 
of  Alabama  held  that  it  was  error  to  do  so. 
That  decision  was  clearly  correct,  because 
when  the  court  refused  to  set  aside  tbe  di- 
vorce decree  the  litigation  ended,  and  no 
allowance  for  alimony  should  have  been 
made.  In  the  present  case,  however,  the 
chancery  court  did  not  decline  to  set  aside 
the  divorce  decree,  and '  the  proceeding  is 
still  pending  there;  but  the  court  simply 
made  a  temporary  allowance  for  the  wife's 
maintenance  and  for  her  expenses  of  the  liti- 
gation during  the  pendency  of  the  proceed- 
ings. We  are  of  the  opinion  that  it  was 
within  the  province  of  the  court  to  do  that, 
and  that  it  falls  within  the  terms  of  our 
statute  which  authorizes  it 

[2]  It  Is  next  Insisted  that  appellee's  peti- 
tion does  not  state  suSaclent  grounds  for  set- 
ting aside  the  decree,  and  that  for  that  rea- 
son the  chancellor  erred  In  entertaining  it, 
and  In  making  the  temporary  allowance.  It 
is  alleged  in  the  petition  that  appellee  and 
appellant  resided  together  at  Topeka,  Kan.; 
that  appellant  came  to  Arkansas  and  left  ap- 
pellee In  Topeka,  she  being  an  invalid  and 
confined  to  her  bed;  and  that  her  condition 
has  been  such  that  she  has  never  been  able 
to  come  to  Arkansas  to  join  her  husband. 
She  denied  that  she  ever  deserted  appellant, 
and  alleged  that  the  testimony  upon  which 
the  divorce  decree  was  secured  was  false. 
She  also  alleged  that  she  continued  to  reside 
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at  the  place  wbere  her  husband  left  her  In 
the  year  1906,  and  that  he  knew  her  address 
at  the  time  the  action  for  divorce  was  Insti- 
tuted, but  that  she  was  not  notified  of  the 
pendency  of  the  action,  and  did  not  hear  of 
It  until  some  time  after  the  decree  had  been 
granted.  The  report  of  the  attorney'  ap- 
pointed by  the  court  for  the  nonresident  de- 
fendant (appellee)  recites  that  "he  has  been 
unable  to  learn  the  present  location  of  said 
.Sarah  Stewart,  defendant,  and  therefore  has 
been  unable  to  notify  her  of  the  pendency  of 
this  suit"  The  Introduction  of  false  testi- 
mony was  not  sufficient  to  warrant  the  court 
In  settiDg  aside  the  decree  on  account  of 
fraud  In  Its  procurement 

[31  The  other  allegation  Is,  however,  suf- 
ficient to  warrant  the  court  In  finding  that 
appellant  connived  at  the  suppression  of  In- 
formation of  the  pendency  of  the  action.  It 
ajipears,  from  the  allegations  of  the  petition 
iind  the  record  In  the  case,  that,  though  ap- 
pellant well  knew  of  appellee's  address  in 
Topeka  and  of  her  Ignorance  of  the  pendency 
of  the  suit,  he  failed  to  impart  this  informa- 
tion to  the  attorney  appointed  by  the  court, 
nnd  rested  upon  the  latter's  report  that  he 
had  been  unable  to  ascertain  appellee's 
whereabouts,  so  as  to  notify  her.  This,  If 
true,  was  equivalent  to  suppressing  informa- 
tion to  which  appellee  was  entitled.  It  was 
appellant's  duty  to  the  court  to  see  that  his 
wife  was  notified  of  the  pendency  of  the 
suit.  If  he  was  aware  of  her  situation.  Ap- 
pellant's conduct,  we  think,  if  established  as 
set  forth  In  the  petition,  amounted  to  sach 
fraud  as  would  justify  the  court  In  setting 
aside  the  decree.  Woma<&  t.  Womack,  T3 
Ark.  281,  83  S.  W.  937,  1136;  Johnson  v. 
Coleman,  23  Wi&  452,  99  Am.  Dec.  193.  It 
may  be  that  the  allegations  of  the  petition 
lack  certainty  and  deflniteness  in  failing  to 
state  specifically  that  appellant  failed  to 
give  Information  of  his  wife's  whereabouts 
to  the  attorney  appointed  by  the  court;  but 
the  petition  can  be  amended  in  that  respect 
In  its  present  condition  we  are  of  the  opin- 
ion that  In  the  absence  of  a  motion  to  make 
more  definite  and  certain,  it  states,  in  an  im- 
perfect manner,  grounds  for  setting  aside  the 
decree. 

We  cannot  see  that  the  chancellor  was  in 
error  in  making  an  allowance  to  appellee 
during  the  pendency  of  the  proceeding  and 
the  decree  to  therefore  afilrmed. 


I*  B.  PniCE  MERCANTILE  CO.  T. 
CUIIiLA. 

(Supreme  Court  of  Aikanaaa^     Oct  16,  1911.) 

1.  Maucious  Pboskcution  (J  21»)  — Anvici 

OF   OOONSM/— AVAII^ABILITY    AS    DEFENSE. 

Where  one  lays  all  the  facts  in  bia  posses- 
sion before  the  prosecuting  attorney  or  another 
attorney,  and  acts  on  his  advice  In  instituting 


a  criminal  prosecution,  the  advice  Is  a  complete 

defense  to  an  action  for  malicious  prosecution. 

[Ed.   Note.— For   other  cases,   see   Malicious 

Prosecution,  Cent  Di«.  U  40-44;    Dec.  Dig.  i 

2.  Malicious  Prosecution   (I   24*)  — Pbob- 
ABLB  Cause— Pbiica  Facie  Evidence. 

Tile  binding  over  of  plaintiff  to  the  grand 
juiy  by  an  examining  magistrate  is  prima  facie 
evidence  of  probable  cause  for  the  institution 
of  a  criminal  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malidous 
Prosecution,  Cent  Dig.  |{  49-65;    Dea  Dig.  f 

3.  TBIAL  (f   296*)— EiRBONZOUS    Inbtbuctions 

—Cure  by  Otheb  Instbuctions. 

Where  the  court  In  an  action  for  malicions 
prosecution,  charged  that  the  burden  was  on 
plaintiff  to  show  want  of  probable  cause  and 
malice  on  defendant's  part,  the  error  in  refus- 
ing to  charge  that  the  binding  over  by  the  mag- 
istrate of  plaintiff  made  a  prima  fade  case  of 
probable  cause  was  not  prejudicial. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  705-713 ;   Dec.  Dig.  i  296.*] 

4.  Trial  (J  194*)  — Instructions  — Provihcb 
OF  JuBT— Weight  of  Evidenck. 

An  instruction,  in  an  action  for  malicious 
prosecution,  that  the  jury  might  infer  malice 
from  want  of  probable  cause  was  objectionable, 
as  on  the  weight  of  the  evidence;  it  t)eing  for 
the  jury,  in  weiebing  the  evidence  to  determine 
wbeiher  want  of  probable  cause  showed  malice. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  194.*] 

Appeal  from  Circuit  Court  Sebastian 
County ;  J.  S.  Maples,  on  Exchange,  Judge. 

Action  by  Jack  Cullla  against  the  I>.  B. 
Price  Mercantile  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

A.  A.  McDonald,  6.  W.  Johnson,  and  J.  H. 
Grant  for  appellant  Rowe  ft  Rowe,  for  ap- 
pellee. 

McCULLOCH,  C.  J.  This  la  an  action  In- 
stituted by  the  appellee  against  the  appel- 
lant to  recover  damages  for  an  alleged  ma- 
licious prosecution  Instituted  against  him 
before  a  justice  of  the  peace  of  Sebastian 
county.  Ark.,  by  appellant's  agent  one  C.  F. 
Berwlnkle. 

Appellant  is  a  foreign  corporation,  domicil- 
ed and  engaged  in  business  at  Ft  Worth. 
Tex.,  with  branch  offices  at  Oklahoma  City, 
Okl.,  and  at  Ft  Smith,  Ark.  It  is  engaged 
In  the  business  of  peddling  merchandise  from 
house  to  house  through  sales  agents  sent  out 
for  that  purpose.  Appellee  was  one  of  appel- 
lant's sales  agents  for  a  year  or  more,  selling 
goods  on  commission,  under  the  Ft  Worth 
store.  In  September,  1907,  he  was  transfer- 
red to  the  Ft  Smith  office,  and  placed  In 
charge  thereof  as  manager,  on  a  salary  of 
|65  per  month  and  commissions  on  all  sales 
made  throush  his  office.  His  office  was  con- 
ducted under  the  general  supervision  of  Ber- 
wlnkle, who  was  appellant's  manager  of  the 
Oklahoma  City  office.  In  January,  1908,  ap- 
pellee was  found  to  be  short  in  his  accounts, 
and  Berwlnkle  went  to  Ft  Smith  for  the  pnr- 
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page  of  making  a  settlement  with  blm,  and 
placing  another  man  In  charge  of  the  office- 
Appellee  was  found  to  be  short  In  his  ac- 
coonts  for  the  months  of  Norember  and  De- 
conber,  1907,  In  the  aggregate  snm  of 
$233.43,  which  constituted  collections  made 
b;  him,  and  retained,  over  and  above  his 
salary  and  commissions,  and  also  a  shortage 
In  his  stock  report.  Upon  his  failure  to  set- 
tle the  amount,  Berwinkle  sought  the  advice 
of  iht  deputy  prosecuting  attorney  of  Sebas- 
tian county,  and  then  Instituted  the  prosecu- 
tion before  a  Justice  of  the  peace.  Appellee 
was  arrested  on  a  warrant  issued  by  the  Jus- 
tice, and  on  examination  was  bound  over  to 
await  the  action  of  the  grand  Jury,  but  the 
grand  Jury  failed  to  return  an  Indictment 
against  him,  and  he  was  discharged.  The  af- 
fidavit for  arrest  was  prepared  by  the  depu- 
ty prosecuting  attorney,  who  accompanied 
Berwinkle  to  the  office  of  the  Justice  of  the 
peace,  where  the  affidavit  was  signed.  Ap- 
pellee claimed  in  his  testimony  that  appellant 
was  Indebted  to  him,  at  the  time  of  this  oc- 
currence, in  the  sum  of  fl6  for  commissions, 
and  also  for  a  large  amount  of  commissions 
earned  while  he  was  working  for  the  Ft 
Worth  office.  He  does  not  deny  the  shortage 
In  bis  accounts  for  the  months  hereinbefore 
mentioned,  but  claims  that  Berwinkle  bad, 
some  time  in  October,  1907,  authorized  him 
to  Qse  collections  made  In  excess  of  the 
amoimt  due  him  for  salary,  and  that  the 
same  would  be  taken  out  of  the  commissions 
wbicb  would  subsequently  become  due.  Let- 
ters written  by  appellee  to  Berwinkle  were 
introduced  in  evidence,  showing  that  he  had 
credited  himself  with  more  salary  than  he 
was  entitled  to,  and  that  be  had  failed  to 
make  remittances  for  collections,  and  used 
tbe  money  for  his  private  purposes. 

[t]  The  law  is  well  settled  that,  where  one 
lafB  all  the  facts  In  his  possession  before  the 
public  prosecutor,  or  before  counsel  learned 
in  the  law,  and  acts  upon  the  advice  of  such 
coonsel  in  instituting  a  prosecution,  this  is 
conclosive  of  the  existence  of  probable  cause, 
and  is  a  complete  defense  In  an  action  for 
malicious  prosecution.  Kansas  &  Texas  Coal 
Co.  V.  Galloway,  71  Ark.  351,  74  S.  W.  521, 
100  Am.  St  Rep.  79.  In  the  present  case,  it 
is  Dodisputed  that  Berwinkle,  before  he  In- 
stituted tbe  prosecution,  went  before  the  dep- 
cly  prosecuting  attorney  and  acted  upon  his 
adrice  in  setting  the  prosecution  on  foot 
Tbe  affidavit  for  arrest  was  prepared  by  that 
officer,  and  was  filed  before  the  Justice  in 
bis  presence. 

Tbe  only  contention  made  by  appellee  Is 
tbat  Berwinkle  did  not  state  to  tbe  prosecu- 
tor all  the  facts  in  his  possession,  or  at  least 
tbat  the  Jury  were  warranted  In  so  finding. 
Appellee  testified  that  Berwinkle  authorized 
blm  to  use  the  money  of  appellant  in  excess 
of  bis  salary  and  commissions ;  but  the  let- 
ten  of  appellee  exhibited  In  tbe  recotd  tend 
to  show  that  this  statement  Is  not  true,  and 
placed. the  matter  fairly  In  dispute  as  to 


whether  or  not  he  had  been  previously  au- 
thorized by  Berwinkle  to  use  the  money. 
Berwinkle  testified  that  he  had  nothing  to 
do  with  the  prior  accounts  between  appellee 
and  appellant  while  he  was  working  through 
the  Ft.  Worth  office,  and  did  not  know  wheth- 
er there  were  unadjusted  accounts  between 
jthem.  As  tbe  case  is  to  be  reversed  on  other 
grounds,  and  the  testimony  may  be  dlCTereut 
in  the  next  trial,  we  will  not  decide  whether 
the  testimony  warranted  the  Jury  in  finding 
that  Berwinkle  did  not  in  good  faith  state  to 
the  prosecutor  all  tbe  facts  in  his  possession. 

[2,  3]  Appellant  asked  an  Instruction  which 
the  court  modified  by  stflklng  out  the  dec- 
laration to  the  effect  that  the  examination  of 
appellee  before,  and  the  binding  over  of  ap- 
pellee by,  the  magistrate  constituted  prima 
fade  evidence  of  probable  cause.  This  in- 
struction was  correct,  and  the  court  erred  in 
its  modification.  Wells  v.  Parker,  76  Ark. 
41,  88  S.  W.  602 ;  Casey  v.  Dorr,  94  Ark.  433, 
127  S.  W.  708.  We  are  of  the  opinion,  how- 
ever, that  tbe  error  of  tbe  court  was  harm- 
less, because  the  court  gave  several  instruc- 
tions, telling  the  Jury  that  the  burden  of 
proof  was  upon  appellee  to  show  by  a  pre- 
ponderance of  the  evidence  the  want  of  prob- 
able cause  for  the  prosecution,  and  malice  on 
the  part  of  appellant's  agent  in  instituting 
the  prosecution.  This  placed  the  burden  up- 
on appellee  of  overcoming  the  prima  facie 
case ;  and  there  was  therefore  no  prejudicial 
error  in  refusing  to  Instruct  the  Jury  in 
terms  that  the  binding  over  by  the  magis- 
trate made  a  prima  facie  case  of  probable 
cause. 

[4]  The  court  gave  the  following  instruc- 
tion, over  appellant's  objection,  which  is  al- 
so assigned  as  error:  "(4)  If  you  believe 
from  the  facts  and  circumstances  proven  on 
this  trial  that  the  defendant  did  not  have 
probable  cause  for  prosecuting  the  plaintiff, 
and  that  the  defendant  did  prosecute  him  as 
set  forth  In  the  complaint,  then  you  may  in- 
fer malice  from  said  want  of  probable  cause. 
If  want  of  probable  cause  existed."  This  In- 
struction was  erroneous  in  telling  the  Jury, 
as  a  matter  of  law,  that  they  might  Infer 
malice  from  want  of  probable  cause.  This 
amounted  to  an  Instruction  on  the  weight  of 
the  evidence ;  for  it  was  equivalent  to  saying 
to  the  Jury  that  a  finding  of  want  of  prob- 
able cause  was  sufficient  to  Justify  a  finding 
of  malice.  Now,  a  trial  Jury  in  a  case  of  this 
sort  may  or  may  not,  according  to  the  cir- 
cumstances of  the  case,  draw  an  Inference  of 
malice  from  a  want  of  probable  cause.  It  is 
a  mere  inference  of  fact,  and  not  presumption 
of  law,  and,  as  the  Jury  are  not  bound  to 
draw  snch  an  Inference  as  a  matter  of  law,  it 
amounts  to  an  instruction  on  the  weight  of 
the  evidence  to  tell  them  what  facts  are  of 
sufficient  weight  to  warrant  the  Inference. 
O'Neal  V.  McKlnna,  116  Ala.  606,  22  South. 
905 ;  Harpham  v.  Whitney,  77  111.  32 ;  Ton 
V.  Stetson,  43  Wash.  471,  86  I'ac.  668 ;  Gria- 
wold  V.  Griswold,  143  Cal.  617.  77  Pac.  672. 


Digitized  by 


Google 


196 


141  SOUTHWESTERN  SEFOBTEB 


(Ark. 


The  Illinois  court.  In  the  case  cited  above, 
said:  "To  maintain  an  action  for  malicious 
prosecution,  It  must  appear  that  there  was 
not  probable  cause  for  the  prosecution,  and 
also  that  the  parties  were  actuated  by  malice 
In  instituting  the  prosecution.  There  must  be 
both  want  of  probable  cause  and  malice.  It 
the  law  Imputed  malice  from  want  of  prob- 
able cause,  then  there  would  be  no  distinct 
requirement  of  malice ;  but  want  of  probable 
cause  would  be  the  sole  element  necessary. 
It  is  often  said  the  Jury  may  Infer  malice 
from  want  of  probable  cause.  They  may  do 
so  under  certain  circumstances,  but  not  in 
all  cases.  Malice  Is  in  no  case  a  legal  pre- 
sumption from  the  want  of  probable  cause; 
it  being  for  the  Jury  to  find  from  the  facts 
proved,  where  there  was  no  probable  cause, 
whetlier  there  was  malice  or  not" 

It  is  true  this  court  has,  In  two  cases,  laid 
down  the  rule  that  the  Jury  may  Infer  malice 
from  the  want  of  probable  cause.  Lavender 
V.  Hudgens,  32  Ark.  763 ;  Bozeman  v.  Shaw, 
37  Ark.  160.  But  this  was  not  said  in  dis- 
cussing instructions  given  by  the  trial  court, 
but  in  weighing  the  testimony  here,  for  the 
purpose  of  testing  its  legal  sufficiency. 

This  court  also,  in  Lwnay  v.  Williams,  32 
Ark.  166,  affirmed  the  Judgment  in  a  case 
where  an  instruction  similar  to  the  one  now 
under  consideration  had  been  given ;  but  the 
court  passed  over  that  instruction  In  the 
opinion  without  discussion,  and  did  not  de- 
cide the  particular  question  we  now  have 
before  us. 

In  discussing  the  legal  sufficiency  of  evi- 
dence, this  court  often  uses  language  which 
la  entirely  Inappropriate  in  an  Instruction, 
because  It  would  amount  to  a  statement  of 
law  upon  the  weight  of  evidence.  Often  lan- 
guage is  appropriately  used  in  opinlous  of 
this  court  which  would  be  entirely  inappro- 
priate In  declaring  the  law  to  the  Jury.  This 
court  properly  discusses  the  weight  of  evi- 
dence In  testing  its  legal  sufficiency ;  but  the 
Constitution  forbids  trial  courts  from  charg- 
ing Juries  upon  the  weight  of  testimony. 
Duckworth  v.  SUte,  83  Ark.  192,  103  S.  W. 
601;  Haley  v.  State,  49  Ark.  147,  4  S.  W. 
746.  A  trial  Jury,  In  determining  whether  a 
prosecution  was  maliciously  instituted,  may 
consider  the  fact  that  there  was  a  probable 
cause  for  the  prosecution  along  with  other 
facts  and  circumstances  proved  in  the  case, 
including  the  conduct  of  the  parties  who  in- 
stituted the  prosecution;  but  they  should 
not  be  told  that  the  want  of  probable  cause, 
any  more  than  any  other  fact  or  circumstance 
proved  in  the  case,  was  sufficient  to  Justify 
an  Inference  of  malice.  The  giving  of  this 
instruction  was  therefore  erroneous  and  prej- 
udicial, and  calls  for  the  reversal  of  the  case. 

SV>r  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


McILROX  V.  ARKANSAS  VAMiET  TRUST 

GO.  et  aL 
(Supreme  Coort  of  Arkansas.     Nov.  6,  1911.) 

1.  Appkal  and   Ebbob  (I  979*)  —  Rbvibw — 
Ordeb  Gbantino  New  Tbial. 

A  grant  of  a  new  trial  on  the  weight  of  the 
evidence  will  not  be  reversed,  unless  it  appears 
that  there  has  been  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3871-3873;  Dec.  Dig.  { 
979.*] 

2.  New  Tbiai.  (|  163*)  — Obdkb  Gbantino  — 

Validitt. 

An  order  granting  defendant  a  new  trial 
for  insufficiency  of  the  evidence  was  not  ren- 
dered erroneous  by  the  trial  judge's  statement 
that  there  was'no  legallv  sufficient  evidence  to 
sustain  the  verdict,  and  tnat  he  would  on  a  sub- 
sequent trial  direct  verdict  for  defendant  if  the 
evidence  should  be  the  same. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  li  330-332;    Dec.  Dig.  |  163.*] 

Wood  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;  Daniel  Hon,  Jludge. 

Action  by  Mary  L.  Mcllroy,  by  ber  father, 
O.  A.  Mcllroy,  against  the  Arkansas  Valley 
Trust  Company,  A.  H.  Berg,  and  another. 
From  an  order  granting  a  new  trial,  plaintiff 
appeals.  Afdrmed,  and  Judgment  absolute 
entered. 

Miles,  Pryor  &  Miles,  for  Appellant  Read 
&  McDonough,  for  appellees. 

McCULLOCH,  0.  J.  This  Is  the  second  ap- 
peal in  this  case;  the  court  having  formerly 
reversed  a  Judgment  in  favor  of  the  plain- 
tiff on  accotmt  of  erroneous  lAstructions  giv- 
en. The  facts  are  fully  stated  in  the  former 
opinion.  133  S.  W.  816.  In  remanding  the 
case  the  court  made  this  statement  as  to  the 
issues  upon  which  the  case  should  go  to  the 
Jury  in  the  next  trial :  "There  was  testimo- 
ny adduced  on  the  part  of  plaintiff  tending  to 
prove  that  Berg,  when  he  left  the  place  of 
the  fire,  requested  or  directed  plaintiff  to 
watch  and  guard  it  which  she  did  ;  and  that 
while  BO  guarding  the  fire  her  clothes  were 
ignited.  Under  such  circumstances  it  then 
became  a  question  of  fact  for  the  Jury  to  de- 
termine, after  taking  into  consideration  her 
age,  Intelligence,  and  capacity,  as  to  whether 
or  not  she  was  guilty  of  contributory  nei^- 
gence.  If  she  was  not  guilty  of  contributory 
negligence,  then  defendants  were  liable  tC 
Berg  directed  her  to  watch  and  guard  the 
fire  without  giving  her  proper  warning  ot 
the  danger  therefrom,  and  she  was  injured 
thereby."  The  plaintiff  amended  the  com- 
plaint in  order  to  bring  It  within  the  terms 
of  this  statement  of  the  law,  by  setting  forth 
an  allegation  that  Berg  "negligently  request- 
ed or  directed  plaintiff  to  watch  and  guard 
it  (the  fire)  without  instructing  the  plaintUI 
as  to  its  dangerous  character,  which  she  did, 
and  that  while  so  guarding  the  fire  her 
clothes  became  Ignited,"  etc.    The  case  waa 
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tried  before  a  jury  upon  conflicting  testimony 
as  to  this  Issue  and  resulted  In  another  ver- 
dict In  favor  of  the  plalntitt.  The  defendant 
filed  a  motion  for  new  trial,  setting  up  na- 
nieroos  grounds  therefor,  among  others: 
"First,  that  the  verdict  Is  contrary  to  law; 
and,  second,  that  the  evidence  Is  not  sufficient 
to  support  the  verdict"  The  court  granted 
a  new  trial  on  the  grounds  above  mentioned. 
The  bill  of  exceptions  further  recites  that 
"the  court.  In  passing  upon  the  motion  for 
a  new  trial,  stated  that,  upon  a  new  trial  he- 
Ing  bad,  If  the  evidence  was  the  same  as  had 
been  adduced  in  this  trial,  .he  would  instruct 
the  Jury  to  return  a  verdict  for  the  defend- 
ants." Plaintiff  thereupon  prayed  an  appeal 
to  the  Supreme  Court  from  the  order  grant- 
ing a  new  trial,  and  caused  to  be  entered  of 
record  an  agreement  and  consent,  as  provided 
by  statute,  that,  "If  the  Supreme  Court  shall 
determine  that  no  error  was  committed  In 
granting  a  new  trial,  they  shall  render  a 
judgment  absolute  upon  the  right  of  the  ap- 
pellant" 

[1]  This  court  has  In  recent  cases  held  that 
it  is  the  duty  of  the  trial  court  to  set  aside 
a  verdict  which  Is  found  to  be  against  the 
clear  preponderance  of  the  evidence,  and  the 
rule  is  stated  to  be  that  "where  there  is  de- 
cided conflict  in  the  evidence,  this  court  will 
leave  the  question  of  determining  the  pre- 
ponderance with  the  trial  court  and  will  not 
disturb  the  ruling  in  either  sustaining  a  mo- 
tion for  a  new  trial  or  overruling  same." 
Taylor  v.  Grant  Lumber  Co.,  94  Ark.  566,  127 
S.  W.  962;  Blackwood  v.  Eads,  135  8.  W. 
922;  McDonnell  v.  St  U  S.  W.  By.  Co.,  135 
S.  W.  825.  The  rule  is,  stating  it  In  other 
words,  that  this  court  will  not  reverse  a  de- 
dslon  of  the  trial  court  granting  a  new  trial 
on  the  weight  of  the  evidence,  unless  It  ap- 
pears that  there  has  been  an  abuse  of  the 
discretion  In  setting  aside  a  verdict  which  is 
sustained  by  a  clear  preponderance  of  the  ev- 
idence. In  the  present  case  there  was  a  de- 
cided conflict  In  the  testimony,  and  we  cannot 
ny  that  the  trial  court  erred  in  its  con- 
clnglon  that  the  verdict  was  against  the  pre- 
ponderance of  the  evidence  or  abused  Its  dis- 
cretion In  setting  it  aside.  The  turning  point 
in  the  case  was  whether  or  not  Berg  request- 
ed the  plaintiff  to  watch  and  guard  the  fire 
Titbout  giving  her  warning  of  the  danger. 
This  issue  depended  largely  upon  the  testimo- 
ny of  the  plaintiff  and  of  Berg,  which  was 
llatly  contradicted,  and  there  was  other  tes- 
timony adduced  on  both  sides  contradicting 
their  respective  statements,  and  it  is  difficult 
to  determine  where  the  prei)onderance  of  the 
testimony  lies,  and  we  certainly  are  unable 
to  gay  that  the  conclusion  of  the  trial  judge 
is  against  the  preponderance. 

[I]  It  Is  Insisted,  however,  that  the  state- 
ment made  by  the  trial  judge  at  the  time  he 
granted  the  new  trial  establishes  the  fact 


that  be  did  so  upon  the  ground  that  the  evi- 
dence was  not  legally  sufficient  to  sustain  the 
verdict,  and  that,  as  there  was  some  evidence 
of  a  substantial  nature  in  support  of  the  ver- 
dict, the  judgment  should  be  reversed  because 
the  court  erroneously  declared  that  there  was 
no  evidence.  The  only  statutory  ground  for 
granting  a  new  trial  concerning  the  weight 
of  the  evidence  is  that  "the  verdict  or  de- 
cision Is  not  sustained  by  sufficient  evidence." 
Kirby's  Digest  8  6215,  subd.  6.  This  was  the 
ground  upon  which  the  court  granted  the  new 
trial,  and,  as  above  stated,  we  cannot  say 
that  error  was  committed  In  so  doing.  The 
fact  that  the.  trial  judge  went  too  far  in  de- 
claring his  view  that  there  was  not  legally 
sufficient  evidence  to  sustain  the  verdict  and 
that  he  would  on  a  subsequent  trial  direct  a 
verdict  in  favor  of  the  defendant,  does  not 
render  Us  decision  In  granting  a  new  trial 
erroneous,  for  his  finding  that  there  was  no 
evidence  to  sustain  the  verdict  necessarily 
embraced  a  finding  that  the  verdict  was 
against  the  preponderance  of  the  evidence,- 
and  therefore  was  not  sustained  by  sufficient 
evidence.  Nor  does  it  constitute  reversible 
error  that  the  court  in  granting  a  new  trial 
declared  his  purpose  of  giving  a  peremptory 
instruction  at  the  next  trial  If  the  evidence 
adduced  was  the  same.  The  court  was  call- 
ed upon  to  make  a  ruling  either  granting  or 
overruling  a  motion  for  a  new  trial.  The 
declaration  as  to  what  his  future  purpose 
was  with  reference  to  a  new  trial  was  Im- 
material, as  that  conclusion  was  not  final 
until  the  purpose  was  carried  out  In  a  ruling 
when  the  new  trial  occurred. 

We  are  of  the  opinion,  therefore,  that  no 
reversible  error  was  committed  by  the  trial 
judge  In  granting  a  new  trial,  so  judgment 
absolute  will  be  entered  here  against '  the 
plaintiff  in  accordance  with  the  statute. 

WOOD  and  HART,  JJ.,  dissent 


COATS  v.  STATU 
(Supreme  Court  of  Arkansas.     Oct  80,  1611.) 

1.  Homicide  (8  263*)— MnnDisR  in  First  De- 
gree:— Evidence — Sufficiekct. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  88  523-632;  Dec.  Dig.  8  253.»] 

2.  Criminal  Law    (8  1159*)  —  Province  of 
Jury. 

The  jury  are  the  judges  of  the  weight  of 
the  evidence  and  the  credibility  of  the  witnesses, 
and  a  conviction  sustained  by  substantial  evi- 
dence is  conclusive  on  appeal. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  3074-3083;  Dec.  Dig.  f 
1159.»] 

3.  Criuinai.  Law  (8  429*)— Evidence— Wab- 
RANT— Error  in  Namb. 

Under  Kirby's  Dig.  8  2232,  providing  that 
error  as  to  the  name  of  accused  shall  not  vitiate 
the  indictment  or  proceedings  thereon,  etc.,  in  a 
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trial  for  mnTderins  an  officer  while  attempting 
to  serve  a  warrant  on  accused  for  illegally  sell- 
ing intoxicants,  the  warrant  was  not  fnadmissi- 
ble  in  evidence  because  issued  for  a  person  of 
different  name,  where  it  was  intended  for  ac- 
cused, who,  at  the  time  it  was  issued,  was  sup- 
posed to  bear  the  name  stated  in  the  warrant. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  428.*] 

4.  HoinciDK  (I  111*)  — JuBTmoATCOH  — B«- 

BISTANCX  TO   URLAWFUI.  ABBEST. 

One  is  not  entitled  to  kill  in  resisting  un- 
lawful arrest  unless  he  is  in  danger  of  losing  his 
own  life  or  receiving  great  bodily  injury  in  such 
arrest 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  143,  144;  Dec  EUg.  {  111.*] 

5.  JtXBY  (§  83*>— Disqualification  of  Jitrob 
— Hbabino  Pbevious  Discubbion  or  Gasb. 

A  juror  in  a  murder  trial  was  not  disquali- 
fied be<»U8e  be  ran  a  boat  for  the  persons  who 
bunted  for  decedent's  body;  he  having  heard  but 
little  discussion  of  the  case. 

[Ei.  Note.— For  other  cases,  see  Jury,  Dea 
Dig.  S  83.*] 

6.  Cbiminal  LiAW  (f  865*)— Conduct  of  Ju- 

BOBS— CONYEBSATION  WITH  THIBD  PEBBONB. 

It  was  not  misconduct  for  jurors  to  hold 
conversations  with  outside  persons  where  noth- 
ing was  said  about  the  case. 

[E3d.  Note. — For  other  cases,  see  Criminal 
I>aw,  Cent  Dig.  H  2048-2053;  Dec.  Dig.  { 
855.*] 

7.  CBDnNAL  Law  ({  703*)— Opeking  State- 
ment TO  JUBY — PBOPBIETY. 

In  a  trial  for  murdering  an  officer  when  be 
attempted  to  arrest  accused  for  unlawfully  sell- 
iag  intoxicants  on  an  island,  it  was  not  preju- 
dicial error  for  the  prosecuting  attorney  in  his 
opening  statement  to  exhibit  to  the  jury  a  map 
showing  the  surroundings  of  the  scene  of  homi- 
cide, containing  designations  as  "whisky  boats," 
"bootleggers,"  etc.,  especially  since  the  prosecut- 
ing attorney  offered  to  strike  the  objectionable 
matter. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law»  Cent  Dig.  t  1659;  Dec.  Dig.  {  703.*] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Mississippi 
County;   Frank  Smltb,  Judge. 

Henry  Coats  was  convicted  of  murder  in 
the  first  degree,  and  lie  appeals.    Affirmed. 

Owen  A  Lanier,  for  ap];>ellaiit  Hal  L.  Nor- 
wood, Atty.  Oen.,  and  Wm.  H.  Rector,  Asst 
Atty.  Gen.,  for  the  State. 

HART,  J.  Henry  Coats  was  indicted, 
tried  before  a  Jury,  and  convicted  of  tlie 
crime  of  murder  in  the  first  degree.  From 
the  judgment  of  conviction,  be  has  duly 
prosecuted  an  appeal  to  this  court 

R.  L.  Ferguson  was  the  city  marshal  of 
Osceola,  and  also  deputy  sheriff  of  Mississip- 
pi county.  Ark.  On  the  afternoon  of  April  3, 
1011,  In  company  of  Bob  Dean,  also  a  deputy 
sheriff  of  Mississippi  county,  be  attempted  to 
arrest  the  defendant,  Henry  Coats,  which  re- 
sulted in  the  death  of  Ferguson  and  the 
wounding  of  Dean.  The  officers  had  two 
warrants,  one  against  T.  L.  Wells,  and  the 
other  against  Bill  Smith,  charging  each  of 
them  with  the  Illegal  sale  of  whisky  in  Mis- 


sissippi county.  The  warrant  against  Bill 
Smith  was  the  one  used  by  the  officers  in 
attempting  to  arrest  the  defendant 

Robt  Dean  was  the  principal  witness  for 
the  state  and  testified  as  follows:  "Ferguson 
and  I  went  to  the  Mississippi  river  near 
Golden  Lake,  or  Idaho  Landing,  some  12 
miles  or  more  from  Osceola.  We  understood 
that  the  persons  named  in  the  warrants  and 
charged  with  selling  whisky  without  Uceose 
were  engaged  In  the  business  on  an  Island  In 
the  Mississippi  river  opposite  the  place  where 
we  went  When  we  got  there,  I  told  Fer- 
guson to  go  down  the  bank  and  call  the  par- 
ties over;  that  they  would  not  come  if  they 
saw  me.  As  Ferguson  went  down  the  bank, 
the  defendant.  Coats,  and  his  wife  and  four 
small  children  had  just  landed  on  the  Arkan- 
sas shore  to  pick  up  a  passenger.  Ferguson 
said,  'Come  ahead,'  and  I  went  on  down  the 
bank.  Coats  was  In  a  gasoline  boat  by  him- 
self. Tied  to  this  boat  was  a  skiff  wblch 
was  occupied  by  Mrs.  Coats  and  her  children. 
The  skiff  was  next  to  the  bank,  and  there 
was  an  eddy  in  the  river  there.  After  some 
conversation,  Ferguson  told  Coats  he  had  a 
warrant  for  him,  and  Coats  said,  'Read  It,' 
and  then  Ferguson  handed  the  warrant  to 
me,  and  I  began  to  read  It  I  read  to  him 
the  warrant  for  the  arrest  of  Bill  Smith. 
Coats  said  that  he  couldn't  go,  and  Ferguson 
asked  him  'Why.'  Coats  replied  that  his  wife 
was  over  here,  and  he  couldn't  go  without 
taking  her  back  to  the  Island.  He  made  oth- 
er excuses  about  not  going  with  us.  I  was 
acquainted  with  Coats,  and  said  to  him: 
'Henry,  you  don't  mean  to  say  you  are  go- 
ing to  resist'  He  talked  on  and  said,  'You 
have  the  best  of  me,'  and  kept  on  talking. 
Ferguson  said:  'We  have  got  to  take  you." 
He  started  to  step  in  the  boat,  and  just  as  be 
did  so,  Coats,  who  was  lying  in  the  boat 
'kinder'  on  one  side,  and  his  shoulder  against 
the  other  side  of  the  boat,  went  back  this 
way  (Indicating),  and  came  up  with  a  pistol 
and  shot  Ferguson.  Ferguson  fell,  and  I 
think  Coats  must  have  shot  him  in  the  stom- 
ach. Coats  shot  four  or  five  times,  and  Fer- 
guson two  or  three  times.  Ferguson  was  a 
right-handed  man,  and  lils  right  hand  was 
In  his  pocket,  when  Coats  first  shot  him.  I 
tried  to  shoot  Coats,  but  could  not  get  my 
pistol  to  work  for  some  time.  As  Ferguson 
fell.  Goats  turned,  and  shot  me  in  the  Jaw, 
and  as  I  fell  I  sliot  at  him.  As  I  lay  on  the 
ground,  he  came  up  to  shoot  me  again.  I 
said,  'You  have  done  enough,  Henry,'  and  he 
quit  Coats  then  said,  'Boys,  I  hated  to  do 
it  but  I  couldn't  be  arrested,'  and  he  went 
off  'kinder'  laughing  or  smiling.  He  told 
the  boy  whom  they  had  come  after  to  shove 
off  the  skiff  as  quickly  as  he  could,  saying. 
There  will  be  a  crowd  here  In  a  few  min- 
utes.' As  he  went  off  he  waved  bis  hand  to 
me.  When  Ferguson  fell,  I  think  his  right 
hand  caught   the   rope,   and   his   left  hand 
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caught  on  the  skiff  bj  the  side  ot  the  caao- 
Une  boat  He  had  a  death  grip  on  it,  and, 
when  they  puahed  oat  In  the  water  about 
10  feet,  Coats  took  the  oar  and  puahed  Fer- 
guBon's  hand  loose  from  the  boat  While 
Ferguson's  body  was  floating  around,  I  said, 
'Henry,  please  put  him  back  on  the  bank'; 
but  aU  Coats  would  say  was,  'Boys,  I  hated 
to  do  It,  but  I  couldn't  be  arrested.'  I  was 
never  onconBclona  at  any  time  after  or  dur^ 
ing  the  shooting.  I  Anally  made  to  a  place 
where  I  could  procure  assistance.  I  was 
then  taken  to  a  hospital  at  Memphis,  Tenn." 
On  cross-examination,  Dean  admitted  that 
be  had  been  Indicted  for  gambling,  selling 
whisky,  and  carrying  a  pistol,  and  had  paid 
a  fine  for  each  of  these  offenses.  He  said, 
bowerer,  this  was  about  three  years  before. 
It  is  also  shown  that  Dean  had  been  convict- 
ed of  grand  larceny  and  had  been  pardoned. 
On  croEB-examination  he  said  that  he  did  not 
make  any  statement  in  regard  to  the  killing 
to  one  Edgar  Smith.  He  specifically  denied 
that  he  told  Smith  that  Coats  offered  to  give 
op,  and  that  Ferguson  would  not  let  him,  or 
that  Coats  was  Justified  in  shooting  Fer- 
gason. 

Henry  Coats,  the  defendant,  testified: 
"■When  Ferguson  first  accosted  me,  he  asked 
me  how  long  it  would  take  to  get  to  the 
wblsky  and  get  back.  I  replied,  'About  half 
an  hour.'  He  said,  'I  want  to  go  over,  and 
there  are  some  other  boys  that  want  to  go 
with  me.'  He  then  went  up  the  bluff  part 
of  the  bank,  and  said,  'All  right,  boys.'  He 
came  back  down,  and  Dean  followed  him.  I 
did  not  know  Ferguson,  but  knew  Dean. 
When  th^  came  back,  Ferguson  drew  a  pis- 
tol, saying:  "There  is  no  use  to  go  any  far- 
ther. Yon  come  out  of  the  boat.'  I  said, 
'Who  are  yon,'  and  he  replied,  'I  am  Hall,  the 
high  sheriff  of  Osceola.'  I  said,  'Have  you 
got  a  warrant  for  me?'  and  he  replied,  'I 
liave.'  I  said,  'Read  it  and  let  me  see  what 
you  have  got  me  charged  with.'  He  pulled 
the  warrant  out  and  turned  to  Dean,  saying, 
'Bob,  read  this;  I  can't'  I  said,  'What!  the 
bigb  sheriff  can't  read  a  warrant?"  And  he 
didn't  make  any  reply  to  that  Bob  Dban 
commenced  to  read  the  warrant  to  me,  and, 
when  he  got  to  the  name  of  the  person  to  be 
arrested,  he  said,  'What's  your  name?'  I 
Mid,  Tou  bare  It  on  the  warrant,  liaven't 
yon?*  Be  said.  Tour  name  Is  Henry  Coats, 
all  right'  I  said,  'Snre,  Bob,  yon  know  me 
penonally,  and  you  know  my  name,  and  yon 
know  you  could  read  my  name  If  you  seen 
it'  Ferguson  said,  '"Son  don't  have  to  read 
that  to  him,'  and  said  to  me,  'I  say  for  you 
to  come  out  of  that  boat.'  I  was  sitting  In 
the  boat  and  said:  'I  want  to  see  you;  I 
don't  mean  any  fighting,  but  I  want  to  talk 
this  matter  over  with  you.'  I  crossed  my 
legs  and  locked  my  hands  over  them  and 
said:  'I  have  my  wife  and  family  in  here, 
and.  If  the  charge  Is  a  whisky  bill,  Bob 
knows  I  wouldn't  run  or  have  any  trouble.' 
I  tried  to  get  them  to  let  me  take  my  wife 


and  children  back  before  they  took  me.  I 
told  them  there  was  a  storm  brewing,  and 
I  was  afraid  for  them  to  be  on  the  river 
alone.  Ferguson  said:  'We  have  got  nothing 
to  do  with  your  wife  or  children.  I  am  after 
you  and  am  going  to  have  you.'  I  replied: 
'Well,  If  I  have  got  to  go,  I  can't  help  It  I 
have  stated  all  I  can  do.  I  have  offered  ev- 
erything I  can  offer.  I  have  a  gun  on  me  that 
I  want  to  lay  off.  I  am  coming  out  with 
you  and  don't  want  the  gun  on  me.'  Fer- 
guson did  not  say  anything,  but  when  I  got 
the  gun,  opened  fire.  I  returned  the  flre,  and 
whoi  I  saw  Ferguson  fall  his  pistol  slipped 
away  from  him,  and  I  quit  shooting  at  him. 
Dean  was  shooting  at  me,  and  I  turned,  and 
shot  at  him.  As  he  fell,  be  said,  'Henry, 
don't  shoot  me  any  more,'  and  I  said:  'Bob, 
throw  your  pistol  away  from  you.  I  don't 
want  to  kill  you.'  He  threw  his  pistol  back, 
and  I  commenced  to  start  my  engine  to  leave 
there.  I  did  not  take  an  oar  and  push  Fer- 
guson's hand  off  the  skiff."  On  cross-exam- 
ination be  admitted  that  he  had  been  selling 
whisky  on  the  island  in  the  river;  that  he 
bad  United  States  revenue  license,  and  did 
not  have  license  from  either  the '  state  of 
Tennessee  or  Arkansas ;  and  that  he  did  not 
know  whether  it  was  unlawful  to  sell  whisky 
at  the  place  where  be  was  selling  It  In  ei- 
ther of  those  states. 

Sophia  Dale  testified  that  she  passed  the 
scene  of  the  shooting  about  half  past  4 
o'clock  In  the  afternoon  of  the  day  of  the 
killing.  She  beard  two  coarse  sbots,  and 
four,  five,  or  six  fine  shots.  She  was  about 
a  hundred  yards  away  from  the  scene  of  the 
killing.  Other  evidence  showed  that  Coats 
used  an  automatic  pistol  which  could  be 
emptied  in  ten  seconds.  The  reports  of  the 
pistol  fired  by  Ferguson  made  a  louder  noise 
than  that  used  by  Coats. 

The  defendant  introduced  several  witnesses 
who  testified  that  Robt  Dean's  reputation 
for  truth  and  morality  was  bad,  and  some  of 
them  stated  that  from  that  reputation,  they 
would  not  believe  him  on  oath.  Edgar  Smith 
testified  that  on  the  7th  or  8th  day  of  April, 
1911,  he  delivered  a  package  at  the  hosplfSl 
where  Robt  Dean  was  being  treated;  that  he 
went  Into  the  room  where  the  physician  was 
dressing  Dean's  Jaw  to  deliver  the  package: 
that  the  physician  went  out  Of  the  room  for 
some  purpose;  and  that,  while  he  was  gone. 
Dean  told  him  that  Coats  offered  to  give  up, 
and  Ferguson  would  not  let  him.  He  also 
said  that  Coats  was  Justified  in  shooting  Fer- 
guson. In  rebuttal.  Bob  Dean  denied  having 
this  conversation  with  Smith,  and  it  was  also 
shown  that  no  one  would  be  admitted  In  the 
operating  room  while  the  patient  was  being 
operated  on  except  the  physician  or  relatives 
of  the  patient  Other  witnesses  said  that  on 
the  7th  or  8tb  of  April  In  question  Dean 
could  scarcely  speak  at  alL  Other  witnesses 
for  the  state  testified  that  the  reputation  of 
Dean  for  truth  and  morality  in  the  communi- 
ty where  be  lived  was  good,  and  that  they 
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would  believe  him  on  oatb  under  any  clTcam- 
stances. 

It  will  be  noted  that  the  only  two  persons 
who  testified  abont  the  killing  are  Dean  and 
the  defendnut.  They  flatly  contradict  each 
other.  An  effort  was  made  by  the  defendant 
to  impeach  Dean's  testimony,  but  he  did  not 
succeed  In  convincing  the  jury  that  Dean 
was  not  a  credible  person.  The  Jury  by  their 
verdict  show  that  they  did  not  believe  the 
testimony  of  the  defendant,  and  gave  full 
credence  to  that  of  Robt.  Dean. 

Dean  testified  that  Coats,  after  parleying 
with  them,  told  them  that  he  could  not  go 
with  them,  and,  when  asl^ed  If  he  was  going 
to  resist  arrest,  evaded  the  question;  kept  on 
talking.  Ferguson  finally  informed  him  that 
he  would  have  to  arrest  him,  and  started  to 
step  in  the  boat  for  that  puritose.  Coats  at 
once  drew  his  pistol  and  shot  Ferguson. 
Dean  says  that  Ferguson  at  the  time  was  not 
trying  to  shoot  the  defendant. 

Coats  was  engaged  in  the  unlawful  sale  of 
whisky,  and  says  he  did  not  think  the  state 
of  Arkansas  had  any  Jurisdiction  over  the 
Island  where  he  was  selling  the  whisky.  He 
first  tried  to  get  the  officers  to  go  over  to  the 
Island  with  him  on  the  pretext  that  he  want- 
ed to  take  his  wife  home,  on  account  of  a 
storm  being  about  to  come  up.  Dean  says 
there  was  no  storm  brewing.  Not  succeeding 
in  this,  he  made  an  excuse  that  he  was  not 
dressed  fit  to  leave  there,  and  as  above  stat- 
ed, when  he  finally  saw  that  the  officers  in- 
tended to  arrest  him,  he  immediately  pulled 
out  his  pistol  and  opened  fire  on  them. 

[1]  The  Jury  might  have  Inferred  from  the 
evidence  that  the  defendant  did  not  care 
whether  or  not  the  officers  had  a  warrant 
for  his  arrest;  that  he  was  engaged  in  the 
unlawful  sale  of  whisky  and  intended  to  defy 
the  laws  and  continue  his  Illegal  business; 
that  be  intended  to  resist  arrest  at  all  haz- 
ards, even  to  the  extent  of  killing  officers  who 
came  to  arrest  him  If  it  became  necessary  to 
prevent  his  arrest. 

The  killing  under  such  circumstances  evinc- 
ed a  depraved  mind,  regardless  of  human  life, 
and  showed  that  he  acted  with  malice  and 
premeditation  and  was  guilty  of  murder  in 
the  first  degree. 

[2]  We  deem  a  more  detailed  discussion  of 
the  evidence  unnecessary.  It  is  sufficient  to 
say  that  the  testimony  of  Kobt.  Dean,  when 
considered  in  the  light  of  the  other  evidence, 
was  sufficient  to  support  a  verdict  of  murder 
in  the  first  degree.  The  Jury  were  the  Judges 
of  the  weight  of  the  evidence  and  the  cred- 
ibility of  the  witnesses,  and,  according  to  the 
well-settled  rule  in  this  state,  their  verdict  is 
conclusive  on  appeal  where  there  is  substan- 
tial evidence  to  support  lt< 

[3]  2.  It  is  next  contended  by  counsel  for 
the  defendant  that  the  court  erred  in  allow- 
ing the  warrant  issued  for  Bill  Smith  to  be 
read  in  evidence  because  there  was  no  proof 
showing  that  there  was  any  connection  be- 
tween BUI  Smith  and  the  defendant,  Henry 


Coats.  Upon  this  issue,  w«  quote  from  the 
testimony  of  Bobert  Dean  as  follows:  *'Q. 
When  did  you  first  learn  that  you  wanted  to 
arrest  Coats?  When  yon  got  down  to  the 
river?  A.  Tes,  sir;  before  we  got  down 
there.  They  had  told  us  who  It  was  that  was 
coming  over  there.  Q.  Tou  knew  Coats  was 
coming  over  there?  A.  Yes,  sir;  that  was 
the  man  I  knew  they  wanted;  the  one  'that 
had  that  blind  tiger.  Q.  Tou  didn't  know 
when  you  left  Osceola  who  you  were  going 
for?  A.  I  knew  we  were  going  after  Wells 
and  the  fellow  that  run  the  blind  tiger.  Q. 
Known  as  Billy  Smith?  A.  Tes,  sir;  that 
was  the  name  that  they  said  he  gave.  Q. 
That  was  a  fictitious  name?  A.  Yes,  sir; 
that  was  the  name  they  said  he  was  going 
under."  And  on  page  189  the  following  is 
found:  "Q.  You  understood  that  the  warrant 
you  were  carrying  was  for  the  man  operating 
the  gasoline  boat  in  front  of  Golden  Lake? 
A.  Yes,  sir.  Q.  And  when  you  got  there  you 
found  it  was  Henry  Coats?    A.  Yes,  sir." 

Section  2232  of  Kirby's  Digest  reads  as  fol< 
lows:  "An  error  as  to  the  name  of  the  de- 
fendant shall  not  vitiate  the  indictment  or 
proceedings  thereon,  and  if  his  true  name  is 
discovered  at  any  time  before  execution,  an 
entry  shall  be  made  on  the  minutes  of  the 
court  of  his  true  name,  referring  to  the  fact 
of  his  being  indicted  by  the  name  mentioned 
In  the  indictment,"  etc. 

Section  2406  provides  that  "the  provisions 
of  law  regulating  proceedings  in  the  circuit 
court  In  criminal  cases,  so  far  as  applicable, 
shall  govern  the  trial,  verdict,  Judgment  and 
execution  in  Justices  courts  except  as  herein 
otherwise  provided." 

The  object  of  the  statute  is  that  whenever 
the  person  who  is  really  meant  Is  Indicted  or 
arrested,  though  by  a  wrong  name,  the  pro- 
ceedings are  not  thereby  invalidated,  but  that 
the  error  in  the  name  may  be  corrected. 

We  think  it  appears  from  the  testimony  of 
Robert  Dean  that  the  warrant  was  for  the 
person  operating  the  gasoline  boat  in  front 
of  Oolden  Lake  on  the  Mississippi  river,  and 
that  the  defendant,  Henry  Coats,  was  that 
person.  His  true  name  was  not  known  when 
the  warrant  was  Issued,  and  it  was  then  sup- 
posed that  he  was  named  Bill  Smith.  It  suf- 
ficiently appears,  however,  that  the  defendant 
was  the  person  Intended  to  be  designated  in 
the  warrant  and  for  whose  apprehension  the 
warrant  was  Intended.  The  proof  shows  that 
the  warrant  was  Issued  for  the  arrest  of  the 
defendant,  and  we  are  of  the  opinion  that, 
under  our  statutes  quoted  above,  the  warrant 
was  not  void.  The  statute  was  doubtless  en- 
acted to  cover  Just  such  cases  as  this. 

[4]  3.  Counsel  for  defendant  Insist  that 
the  court  erred  in  modifying  certain  instruc- 
tions asked  by  them.  We  do  not  deem  it  nec- 
essary to  set  out  the  instructions  in  question. 
It  is  sufficient  that.  If  given  in  the  language 
required,  they  would  have  warranted  the  Ju- 
ry in  acquitting  the  defendant,  even  though 
it  might  have  appeared  to  the  Jury  that  he 
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used  more  force  than  appeared  to  be  reasona- 
blf  necessary  to  blm  In  resisting  the  arrest. 
This  Is  not  the  law  even  In  the  case  of  an  Il- 
legal arrest  An  illegal  arrest  la  no  more 
titan  a  trespass  to  the  person.  "The  attempt 
to  take  away  one's  liberty  la  not  such  an  ag- 
gression as  may  be  resisted-  with  death. 
Nothing  short  of  an  endeavor  to  destroy  life 
wUl  justify  the  taking  of  life."  1  Bishop's 
New  Criminal  Law,  I  868 ;  Crelghton  v.  Com- 
monwealth. 84  Ky.  103,  4  Am.  St  Rep.  193 ; 
25  Am.  k  Eng.  Ency.  of  liRW,  p.  278,  and  cases 
cited;  Wharton  on  the  I-aw  of  Homicide  (3d 
Ea.)  I  407;  Roberson  v.  SUte,  43  Fla.  166, 
2»  South.  535,  52  L.  R.  A.  751. 

Mr.  Bishop  says  that  the  reason  why  a 
man  may  not  oppose  an  attempt  on  his  liber- 
ty by  the  same  extreme  measures  permissible 
in  an  attempt  on  his  life  may  be  because  lib- 
erty can  be  secured  by  a  resort  to  the  law. 

So  it  appears  that,  even  tn  a  case  where 
the  defendant  kills  an  officer  in  resisting  an 
Illegal  arrest,  he  can  only  oppose  force  with 
force  as  in  other  cases  where  he  is  assaulted, 
and,  if  the  circumstances  of  the  killing  show 
that  he  acted  with  malice  and  premeditation, 
be  Is  gnilty  of  murder  In  the  first  degree. 
In  short,  he  Is  placed  in  no  better  position 
than  is  any  other  person  assaulted,  and  can 
only  kill  his  assailant,  when  the  danger  ap- 
pears to  him  as  a  reasonable  person  so  ur- 
gent and  pressing  that  he  is  In  danger  of  los- 
ing his  own  life  or  receiving  great  bodily 
Injury. 

IS]  4.  The  fifth  assignment  of  error  is  the 
alleged  improper  conduct  of  the  Jurors 
Hayes,  Wood,  and  Mathews.  The  latter  was 
a  member  of  the  regular  panel.  It  was  de- 
veloped during  the  trial  that  he  went  with 
some  persons  to  bunt  for  Ferguson's  body, 
and  that  the  killing  was  discussed  on  the 
trip.  Mathews  says  that  he  was  the  owner 
of  the  boat,  and  only  went  along  to  run  it ; 
tbat  he  was  employed  at  the  g^asoline  engine 
and  heard  but  little  discussion  of  the  case. 
He  stated  that  when  he  was  examined  on  his 
Toir  dire  he  was  not  asked  about  this  trip  and 
forgot  to  state  it  himself.  He  had  answered 
the  osnal  questions  propounded  to  the  jurors, 
and  we  do  not  think  the  fact  that  he  ran 
the  boat  for  the  persons  who  went  to  hunt 
for  the  body  of  Ferguson  aiaquallfled  him 
from  serving  on  the  jury. 

[i]  In  this  connection,  It  Is  also  objected 
that  Jurors  Hayes  and  Wood  had  conversa- 
tions with  persons  over  the  telephone.  The 
Jnrors  testify  that  all  were  present  when  the 
ronrersatlons  over  the  telephone  took  place, 
and  nothing  whatever  was  said  about  the 
case  on  trial.  Hayes  went  home  and  talked 
with  his  son,  who  was  In  bed  sick ;  but  the 
other  jurors  were  just  outside  the  door, 
vhicb  was  opeo,  and  no  conversation  was  had 
about  the  case.  The  juror  was  only  concern- 
ed about  the  illness  of  his  son. 


[7]  6.  It  is  argued  by  connsel  for  defend- 
ant that  the  court  erred  in  permitting  the 
prosecuting  attorney  to  exhibit  to  the  jury,  In 
his  opening  statement,  a  map  on  which  they 
designated  places  to  be  known  as  whisky 
boats,  others  were  "bootleggers,"  and  the 
place  where  Ferguson  was  shot  as  the  place 
where  the  bootlegger  resisted  arrest  and  kill- 
ed Ferguson.  The  map  was  not  afterwards 
introduced  in  evidence.  The  object  of  the 
opening  statement  is  to  give  the  Jury  an  out- 
line of  the  evidence  to  be  Introduced  and  the 
nature  of  the  Issues  to  be  tried.  Counsel 
have  no  right  to  rehearse  facts  which  can- 
not be  introduced  in  evidence,  and  the  court 
should  not  allow  counsel  to  state  matters 
foreign  to  the  Issues,  and  which  have  a  tend- 
ency to  excite  the  prejudice  of  the  Jury. 
The  privilege  allowed  to  counsel  in  this  re- 
gard is  largely  within  the  'discretion  of  the 
trial  court,  but  is  subject  to  review  on  ap- 
peal where  it  appears  that  there  is  a  mani- 
fest abuse  of  its  exercise. 

The  defendant  admitted  tbat  he  and  one 
Wells  procured  a  United  States  revenue  li- 
cense, and  engaged  in  the  business  of  selling 
liquor  on  an  Island  in  the  Mississippi  river. 
He  ran  a  boat  for  the  purpose  of  bringing 
customers  to  and  from  the  Arkansas  and 
Tennessee  shores.  He  never  attempted  to  get 
a  license  from  either  of  the  states  mentioned, 
and  says  that  he  does  not  know  whether  the 
sale  of  whisky  was  prohibited  there  or  not 
The  place  where  Ferguson  was  killed  was 
undisputed.  The  matters  complained  of  were 
all  undisputed,  and  we  cannot  see  how  the 
defendant  was  prejudiced.  Besides,  the  prose- 
cuting attorney  offered  to  strike  out  the  mat- 
ter that  was  objected  to. 

We  have  carefully  considered  the  record. 
The  Instructions  of  the  court  were  full  and 
fair  to  the  defendant.  The  evidence  was  suf- 
flcient  to  support  the  verdict,  and  the  Judg- 
ment will  be  affirmed. 

KIRBY,  J.,  dlssmts. 


BBRTIG  BROS.  v.  NORMAN. 
(Supreme  Court  of  Arkansas.     Nov.  6,  1911.) 
i.  Action    (J   27*)  —  Natueb  —  (Jontbaot  ob 

TOET^ASStrMPSlT. 

An  action  of  assumpsit  is  an  action  for 
damages  for  the  nonjperformance  of  a  simple 
contract,  express  or  implied,  and  is  ex  con- 
tractu, not  in  tort 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  if  160-105;   Dec  Dig.  (  27.*] 

2.  Justices  of  thk  Peace  (|  174*)— Appkai 

TO    ClBOUIT   CODBT— PlBADINQS. 

A  complaint  in  justice's  court,  alleging 
that  plaintiff  had  deliTered  goods  to  aefendant, 
who  sold  the  same  and  refused  to  pay  therefor, 
and  an  amended  complaint  in  the  circuit  court 
on  appeal,  alleging  that  defendant  negligently 
failed  to  care  for  the  goods  intrusted  to  him, 
are  founded  on  a  contract  of  bailment  and  a 
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breach  thereof,  and  the  amendment  is  properly 
allowed. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Di^.  {{  665-683;  Dec.  Dig.  | 
174.»] 

3.  Bailmbnt  (I  5*)— Natubb  of  "Bailment." 

To  constitute  a  "bailment"  there  must  be 
kn  actual  deliver;^  to  and  acceptance  by  the 
l>ailee  so  as  to  give  him,  for  the  time  being, 
sole  custody. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  Jg  23,  24;   Dec.  Dig.  8  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  673-67a] 

4.  BaIUIENT   (j   14*)— lilABILITT  OF  BAILEE-^ 

Cabe  Reqttibbd. 

Where  the  benefit  arising  from  a  bailment 
Is  reciprocal,  the  bailee  need  exercise  only  ordi- 
narjr  care  and  diligence,  and  is  liable  only  for 
ordinary  neglect,  though  he  may  be  so  interested 
in  the  proper^  as  to  make  him  a  bailee  for  hire. 

lEd.  Note. — For  other  cases,  see  Bailment, 
Cent.  Dig.  H  45-66;   Dec.  Dig.  1 14.*] 

5.  Bailuent  (I  31*)— Neouoenob  of  Bailee 
— Bubden  of  Pboof. 

The  negligence  of  a  bailee  in  a  bailment, 
where  the  benefit  arising  therefrom  is  reciprocal, 
must  be  proved  by  the  party  asserting  negli- 
gence, and  mere  loss  of  the  property  does  not 
ordinarily  fix  a  liability  therefor. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent.  Dig.  $S  124-131;  Dec  Dig.  S  31.*] 

6.  Bailuent  (|  31*)— Neolioence  of  Bailee 
— Bubdbn  of  Pboof. 

The  rule  that  a  bailee  for  hire  must  show 
how  a  loss  occurred,  before  the  bailor,  to  estab- 
lish liability,  must  prove  that  the  loss  arose 
from  the  bailee's  negligence,  applies  where  the 
bailee  has  actual  and  exclusive  possession,  but 
does  not  obtain  where  the  possession  of  the 
bailee  is  not  exclusive,  or  where  the  owner  has 
such  charge  of  the  goods  that  be  is  equally  able 
to  show  the  facts. 

lEA.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  H  124-131;  Dec.  Dig.  i  31.*] 

7.  Bailiient  (I  31*)— Negligence  of  Bailee 
—Bubden  of  Pboof. 

An  owner  hauled  seed  cotton  to  a  gin  com- 
pany, which  ginned  and  baled  it.  After  ginning 
and  baling,  the  company  sent  the  bale  to  a 
public  platform  near  a  depot.  A  mercantile 
company  without  any  agreement  with  the  own- 
er weighed  the  bale  and  placed  on  it  a  tag 
marked  "to  hold,"  merely  to  identify  it  and 
to  keep  it  from  l>eing  shipped  with  other  cotton 
on  the  platform.  Subsequently  the  tag  was  re- 
moved, and  thereafter  the  bale  was  lost.  Held, 
that  the  mercantile  company  did  not  owe,  in  any 
event,  any  greater  duty  than  that  of  ordinary 
care,  and  was  liable  only  in  case  the  loss  was 
caused  by  its  negligence,  the  burden  of  proving 
which  was  on  the  owner,  and  that  the  mercan- 
tile company  was  not  bound  to  explain  how  the 
loss  happened  in  order  to  cast  such  burden  on 
the  owner. 

[Ed.  Note.— Tor  other  cases,  see  Bailment, 
Cent  Dig.  t|  124-131;   Dec.  Dig.  I  31.*] 

Kirby,  J.,  dissenting. 

Appeal  from  Clrcnlt  Court,  Greene  Coun- 
ty; Frank  Smith,  Judge. 

Action  by  Joseph  Norman  against  Bertlg 
Bros,  and  others.  From  a  Judgment  for 
plaintiff  against  defendants  named,  tbey  ap- 
peal.   Reversed  aid  remanded. 

Block  ft  Kirscb,  for  appellants.  Huddle- 
ston  &  Taylor,  for  appellee. 


FRAUENTHALt  3.  This  was  an  action 
Instituted  by  Joseph  Norman,  the  plaintiff 
below,  to  recover  the  value  of  a  bale  of  cot- 
ton which  he  owned.  It  was  originally  In- 
stituted In  a  justice  of  the  peace  court 
against  Bertig  Bros.,  the  Paragould  Grocer 
Company,  and  D.  D.  Hodges,  as  defendants. 
The  cause  of  action  was  in  that  court  based 
upon  allegations  that  the  plaintiff  bad  de- 
livered, or  caused  to  be  delivered,  to  tlie  de- 
fendants the  bale  of  cotton,  and  that  it  was 
sold  or  shipped  by  them,  and  that  they  bad 
refused  to  pay  therefor.  The  case  was  ap- 
pealed to  the  circuit  court,  and  In  that  court 
the  complaint  was  amended  and  in  sub- 
stance alleged  that  the  cotton  was  delivered 
to  Bertlg  Bros.,  and  that  by  the  negligence 
of  all  the  defendants  in  falling  to  properly 
care  for  same  the  cotton  was  lost  It  was 
also  alleged  that  defendants  had  converted 
the  cotton  to  their  own  use  and  benefit  Up- 
on the  trial  of  the  case  in  the  circuit  court 
and  after  the  Introduction  of  all  the  testi- 
mony, the  defendants  "moved  the  court  to 
require  plaintiff  to  state  whether  he  sued  up- 
on account,  in  bailment,  or  conversion. 
Thereupon  plaintiff  stated  that  the  action 
was  founded  upon  bailment" 

It  appears  from  the  testimony  that  In 
April,  1907,  the  plaintiff  hauled  a  lot  of  seed 
cotton  to  the  Farmers'  Gin  Company,  a  busi- 
ness corporation  located  at  Paragould,  in  or- 
der to  have  the  same  ginned  and  baled, 
which  was  done  In  a  short  time  thereafter. 
The  plaintiff  resided  in  the  county,  some 
distance  from  the  gin,  and  he  claimed  that 
he  gave  no  directions  to  the  ginner  as  to  the 
disposition  of  this  bale  of  cotton  at  the  time 
be  delivered  the  seed  cotton.  After  ginning 
the  cotton,  the  Gin  Company  sent  the  bale 
by  its  driver  to  a  public  platform  situated  at 
or  near  the  depot  in  that  city.  At  this  plat- 
form cotton  was  weighed  by  a  number  of 
mercantile  companies  located  in  said  dty 
who  were  engaged  In  buying  and  shipping 
cotton.  Two  of  these  mercantile  companies 
— Bertlg  Bros,  and  the  Joseph  Mercantile 
Company — had  weighers  at  this  cotton  plat- 
form who  weighed  and  placed  tags  upon  the 
bales  with  consecutive  numbers  thereon. 
The  bale  in  question  was  by  th^  Gin  Com- 
pany marked  "J  o  N,"  and  by  Its  driver  haul- 
ed to  the  public  platform,  where  the  weigher 
of  Bertlg  Bros,  was  at  work.  This  weigher 
weighed  the  cotton  and  placed  thereon  a  tag 
of  Bertlg  Bros,  marked  "B-2977,"  with  no- 
tation thereon  "to  hold."  The  bookkeeper  of 
Bertig  Bros,  was  notified  thereof,  and  he  en- 
tered the  bale  on  the  cotton  book  of  the  com- 
pany with  this  number,  the  name  of  the 
plaintiffs  as  owner,  and  the  notation  that  It 
was  not  to  be  shipped.  It  appears  that  the 
plaintiff  never  saw  Bertig  Bros,  relative  to 
this  cotton,  and  gave  no  direction  to  them  to 
take  possession  of  or  otherwise  to  control 
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or  bar*  castody  thereof.  The  drlrer  of  the 
Gin  Company  hauled  the  bale  at  the  direc- 
tion of  the  manager  of  the  gin  to  the  pobUc 
platform  and  there  unloaded  it 

It  appears  that  a  number  of  bales  owned 
by  various  merchants  and  others  was  upon 
this  public  platform,  and  that,  according  to 
the  custom,  when  cotton  which  was  not  sold 
to  any  of  these  merchants  was  placed  upon 
the  platform,  the  weigher  would  weigh  and 
tag  the  same  for  the  convenience  of  the  own- 
er and  also  of  these  mercantile  companies,  so 
|that  said  bale  could  be  identified  from  the 
other  bales  upon  the  platform.  The  notation 
"to  hold"  was  placed  thereon  t6  indicate  that 
It  was  not  owned  by  any  of  the  mercantile 
companies  and  should  not  be  shipped  out. 
The  number  of  the  bale  and  the  name  of  the 
owner  was  placed  upon  the  cotton  books  of 
Bertlg  Bros,  for  convenience  only.  The  no- 
tation was  made  on  the  books  showing  that 
It  was  not  bought  by  Bertlg  Bros.,  and  that 
they  had  no  interest  therein;  and,  if  subse- 
quently they  did  purchase  it,  the  entry  of 
the  number  of  the  bale  would  appear  in  con- 
Eiecutive  order  upon  their  books. 

It  appears  that,  about  a  we^  or  so  after 
he  had  delivered  the  cotton  to  the  Gin  Com- 
pany, the  plaintiff  made  an  arrangement 
with  the  Paragould  Grocer  Company  to  take 
tbe  cotton  from  the  gin  and  ship  same,  and, 
after  its  sale,  to  apply  the  proceeds  upon  cer- 
tain Indebtedness  due  by  the  plaintiff.  The 
bale  was  hauled  to  the  public  platform  with- 
out any  knowledge  or  direction  of  plaintlfT  or 
of  the  Faragould  Grocer  Company.  The  bale 
remained  <m  the  platform  for  about  two 
weeks,  when  some  one  whom  the  weigher  did 
not  personally  know,  but  whom  the  testimo- 
ny tended  to  prove  was  the  shipping  clerk  of 
tbe  Paragould  Grocer  Company,  representing 
the  Paragould  Grocer  Company,  notified  the 
weighn'  that  tbe  cotton  belonged  to  it  or  was 
la  the  charge  of  that  company,  and  thereupon 
tbe  weigher  notified  Bertlg  Bros.'  bookkeeper 
of  this,  and  be  directed  the  weigher  to  take 
the  tag  from  the  bale,  which  was  immediate- 
ly done.  Tbe  bale  was  then  left  upon  the 
pnblic  platform.  Just  as  It  was  when  hauled 
there  by  tbe  driver  of  the  Gin  Company.  It 
remained  on  the  platform  about  three  wedis 
thereafter,  when  it  disappeared. 

There  was  some  testimony  tending  to  show 
tbat  about  this  time  an  agent  of  the  Para- 
jn>ald  Grocer  Company  presented  to  the 
agent  of  tbe  railroad  company  at  that  place 
a  blU  of  lading  tor  tbis  bale  of  cotton  for  the 
purpose  of  shipping  it  The  depot  agent  tes- 
tified that  before  signing  same  he  went  to 
tbe  platform  to  check  the  bale  and,  not  find- 
log  it,  did  not  issue  the  bill  of  lading  there- 
for. No  inquiry  or  investigation  as  to  this 
bale  seems  to  have  been  made  by  any  one 
from  this  time  until  about  one  year  later, 
when  the  plaintiff,  seeking  settlement  there- 
for from  the  Paragould  Grocer  Company, 
learned  tbat  It  bad  not  shipped  or  sold  it 


During  all  this  time  tlw  plalntllf  imderstood 
that  the  Paragould  Grocer  Company  had  ob- 
tained the  cotton  under  his  direction  and 
had  sold  same  for  him. 

The  testimony  on  behalf  of  Bertlg  Bros, 
proved  that  the  bale  of  cotton  was  not  taken, 
shipped,  or  sold  by  them.  Upon  the  trial  of 
the  case,  a  verdict  was  returned  in  favor  of 
the  plaintiff  and  against  Bertlg  Bros,  only, 
and  they  alone  have  appealed  from  the  judg- 
ment entered  upon  this  verdict  to  this  court. 

It  is  urged  by  counsel  for  Bertlg  Bros, 
that  the  action  as  originally  brought  was 
one  sounding  In  tort  for  tbe  conversion  of 
the  property,  and  that  the  complaint  could 
not  be  amended  so  as  to  base  the  action  upon 
a  bailment.  But  we  are  of  the  opinion  that 
tbe  allegations  of  the  complaint  in  the  jus- 
tice of  the  peace  court,  and  as  it  was  amend- 
ed in  the  clrcnit  court,  were  sufficient  to 
make  the  action  one  of  assumpsit 

[1]  The  action  of  assumpsit  is  one  for  tbe 
recovery  of  damages  for  the  nonperformance 
of  a  simple  contract  Such  contract  may  be 
expressed  or  implied,  and  the  action  is  based 
upon  the  breach  thereof,  and  is  therefore  ex 
contractu.    2  Enc.  PI.  &  Prac.  888. 

[Z]  Giving  to  the  pleadings  that  liberal  con- 
struction accorded  by  our  practice,  the  com- 
plaint as  originally  filed  alleged  tbat  tbe 
defendants  bad  obtained  and  converted  the 
bale  of  cotton,  and  were  liable  to  plaintiff 
upon  an  Implied  promise  to  pay  for  the  val- 
ue thereof  thus  received  by  them.  At  the 
trial,  the  plaintiff,  when  required  to  elect  or 
specifically  name  his  cause  of  action,  In  ef- 
fect based  it  upon  the  allegations  that  a  con- 
tract of  bailment  existed  between  the  par- 
ties, and  that  tbe  defendants  had  breached 
that  contract  by  negligently  failing  to  care 
for  the  property  intrusted  to  them.  Under 
tbe  allegations  made  in  the  complaint  and 
imder  those  made  at  the  trial,  the  plaintiff 
founded  bis  cause  of  action  upon  a  contract 
of  bailment  and  the  breach  thereof.  In  the 
former,  upon  the  allegation  that  after  tbe 
bailment  tbe  defendants  had  sold  and  con- 
verted the  property  and  failed  to  account 
for  Its  proceeds;  in  the  latter,  that  after  the 
bailment  said  defendants  had  negligently  lost 
the  property.  Under  both  allegations,  the 
suit  was  for  damages  for  the  breach  of  con- 
tract and  was  founded  in  effect  upon  the 
same  cause  of  action.  Whether  tbe  breach 
of  contract  grew  out  of  the  failure  to  pay 
the  proceeds  of  the  bale  upon  an  implied 
promise  to  do  so  by  those  who  had  obtained 
it  or  out  of  the  negligence  of  those  who,  as 
bailees,  were  Intrusted  with  Its  care,  the 
remedy  was  an  action  of  assumpsit  Ferrler 
V.  Ward,  9  Ark.  85;  Stanley  v.  Bracht  42 
Ark.  210.  The  action  instituted  was  there- 
fore based  upon,  and  recovery  can  only  be 
had  upon,  a  contract  of  bailment  and  the 
breach  thereof  by  the  defendants. 

There  was  no  testimony  adduced  upon  the 
trial  of  this  case  proving,  or  tendhig  to 
prove,  that  Bertlg  Bros,  sold,  shipped,  or  oon- 
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verted  this  bale  of  cotton,  or  In  any  way  re- 
ceived anything  of  value  therefor.  Their  lla- 
bOlty  can  therefore  only  be  based  upon  the 
theory  that  an  express  or  Implied  contract 
of  bailment  existed  between  them  and  the 
plaintiff  by  which  they  had  the  possession, 
custody,  and  control  of  the  bale  of  cotton 
for  him,  and  during  the  continuance  of  that 
relation  the  cotton  was  lost  through  their 
negligence. 

[3]  A  "bailment"  has  been  differently  de- 
fined by  the  different  text-writers,  and  also 
In  the  different  opinions  of  the  courts.  By 
all,  however.  It  has  been  recognized  that 
there  must  be  a  contract  expressly  entered 
into  or  one  arising  by  implication,  growing 
out  of  the  delivery  of  property  to  the  party 
Intrusted  with  its  care  to  constitute  tliis  re- 
lation. Such  delivery  may  be  actual  or  con- 
structive; but,  in  order  to  constitute  the 
transaction  a  bailment,  there  must  be  a  de- 
livery to  the  bailee  and  also  an  actual  ac- 
ceptance thereof  by  him.  There  must  be  a 
full  delivery  of  the  property  to  the  bailee, 
80  as  exclude  the  possession  of  the  owner 
and  all  other  persons,  and  give  to  the  bailee 
for  the  time  being  the  sole  custody  thereof. 
In  addition  to  this,  the  party  who  is  sought 
to  be  charged  as  bailee  must  accept  the 
property,  because  the  relation  is  founded  up- 
on contract,  and  the  duty  and  liability  spring- 
ing therefrom  cannot  be  thrust  upon  one  with- 
out his  knowledge  or  consent  The  accept- 
ance, however,  may  be  proved  either  direct- 
ly or  by  circumstances;  but  in  either  event 
ttie  proof  must  show  that  the  person  to  be 
held  knows  that  he  is  bailee  of  the  proper- 
ty, or  has  notice  of  his  possession  or  custody 
thereof,  before  he  can  be  charged  with  the 
duties  and  responsibilities  growing  out  of 
this  relation.  Story  on  Bailments,  {  2;  Hale 
on  Bailments,  13;  Lawson  on  Bailments,  12; 
Van  Zile  on  Bailments,  {  3. 

The  relation  of  bailment  may  exist  from 
the  fact  that  the  property  has  come  into 
the  possession  of  a  person,  even  though  ac- 
cidentally or  by  mistake;  but  the  responsi- 
bilities and  duties  growing  therefrom  can 
only  exist  and  continue  so  long  as  the  party 
to  be  charged  has  and  knows  or  has  notice 
ttiat  he  has  possession  and  custody  thereof. 
Hale  on  Bailments,  p.  14;  Van  Zile  on  Bail- 
ments, §  18. 

[4]  The  degree  of  care  and  diligence  that 
must  be  given  by  the  bailee  to  the  proper- 
ty Intrusted  to  bis  care  depends  upon  the 
nature  of  the  bailment;  whether  it  is  for  the 
sole  benefit  of  the  bailor,  or  of  the  bailee,  or 
whether  the  benefit  is  reciprocal.  If  the 
benefit  arising  from  the  bailment  Is  recip- 
rocal, then  the  law  requires  ordinary  care 
and  diligence  on  the  part  of  the  bailee  and 
makes  him  responsible  only  for  ordinary 
neglect  Story  on  Bailments,  i  23.  And 
this  is  the  extent  of  bis  duty  and  liability, 
even  though  he  may  be  so  interested  in  the 
property  as  to  make  him  a  bailee  for  hire. 

[S]  In  such  case,  the  bailee  is  only  liable 


for  negligence;  and  such  negligence  most 
be  proved  by  the  party  seeking  to  make  him 
responsible  therefor.  The  mere  loss  of  the 
property  does  not  ordinarily  fix  a  liability 
for  the  loss  upon  him,  but  it  must  be  fur- 
ther shown  that  said  loss  arose  by  reason  of 
his  negligence. 

In  the  case  of  James  v.  Orrell,  68  Ark. 
284,  67  S.  W.  931,  82  Am.  St  Rep.  293, 
involving  an  action  against  a  bailee,  the 
trial  court  Instructed  the  jury  that  "the 
loss  of  the  cotton  being  admitted,  the  bur- 
den is  upon  the  defendant  to  show  that  such 
loss  was  not  caused  by  the  negligence  of  him 
or  his  servants;  and,  unless  you  find  by  the 
preponderance  of  the  evidence  that  the  loss 
was  not  caused  by  such  negligence,  your 
verdict  will  be  for  the  pUlntiff."  This  in- 
struction was  held  to  be  erroneous,  and  the 
court  in  that  case  quoted  the  following  with 
approval  from  Story  on  Bailments  ([8th  Ed.l 
§  410) :  "With  certain  exceptions,  which  will 
hereafter  be  taken  notice  of,  as  to  innkeep- 
ers and  common  carriers,  it  would  seem  that 
the  burden  of  proof  of  negligence  is  on  the 
bailor,  and  proof  merely  of  loss  is  not  suf- 
ficient to  put  the  bailee  on  his  defense. 
•  •  •  As  negligence  is  the  foundation  of 
the  action  between  bailor  and  bailee,  the 
duty  of  proving  such  negligence  is  on  the 
former,  rather  than  that  of  disproving  It  on 
the  latter."  To  the  same  effect  see  Tombler 
V.  Koelling,  60  Ark.  62,  28  S.  W.  795,  27  U 
R.  A.  502,  46  Am.  St  Rep.  146;  Union  Com- 
press Co.  V.  Nunnally,  67  Ark.  284,  64  S.  W. 
872. 

[6]  But  it  is  urged  by  counsel  for  appel- 
lee that  a  baUee  for  hire  must  first  explain 
the  loss  of  the  goods  which  came  into  his 
possession  before  it  can  be  held  that  the 
bailor  must  prove  that  such  loss  arose  from 
some  act  of  negligence  upon  the  part  of  the 
bailee.  But  this  rule  is  only  applied  to  those 
cases  where  the  bailee  has  actual  and  ex- 
clusive possession  of  the  property  intrusted 
to  his  care.  It  is  a  rule  which  ia  founded 
upon  necessity,  and  grows  out  of  the  fact 
that  the  bailee,  having  the  exclusive  posses- 
sion of  the  property,  has  also  the  exclusive 
means  of  showing  what  became  of  it  The 
rule  is  founded  upon  the  principle  that  the 
bailee,  having  peculiar  11  not  the  exclusive 
means  of  knowledge  of  the  facts,  growing 
out  of  his  exclusive  possession  and  custody 
of  the  property,  is  best  able  to  prove  them. 
Prince  v.  Alabama  State  Fair,  106  Ala.  340, 
17  South.  449,  28  L.  R.  A.  716;  Chaflln  ▼. 
Meyer,  75  N.  Y.  260,  31  Am.  Rep.  467. 

This  rule,  however,  does  not  obtain  where 
the  bailee  does  not  have  the  exclusive  pos- 
session of  the  property  at  the  time  of  its 
loss.  If  the  possession  of  the  bailee  Is  not 
actual  and  exclusive,  or  if  the  owner  has 
such  charge  or  possession  thereof  that  he 
is  equally  able  to  show  the  facts,  then  it 
does  not  devolve  upon  the  bailee  to  account 
for  its  loss  or  to  show  in  effect  that  he  tvas 
free  from  negligence.    St  L.,  I.  M.  &  S.  B. 
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Co.  T.  Weakley,  60  Ark.  307,  8  S.  W.  134,  7 
An.  St  Rep.  101. 

11]  In  tbe  case  at  bar,  the  evidence  does 
not  show  that  the  bale  of  cotton  was  In  the 
actual  possession  of  Bertlg  Bros.,  or  in  their 
eiclusive  possession  at  the  time  of  Its  loss. 
It  was  placed  upon  a  public  platform,  with- 
out 8D7  agreement  made  between  plaintiff 
and  Bsrtig  Bros,  that  they  should  have  the 
charge  thereof  or  should  care  therefor.    The 
tag  of  Bertlg   Bros,   was   placed   upon   the 
bale  by  the  weigher  only  for  the  purpose  of 
identifying   It,   and  to  keep  It  from  being 
shipped  with  the  other  cotton  on  the  plat- 
form.   If  by  this  act  Bertlg  Bros,  had  any 
kind  of  possession  or  custody  of  the  bale, 
they  shortly   afterwards,    and   long   before 
the  bale  disappeared  from  the  platform,  took 
this  tag  off  from  the  bale,  and  thus  relin- 
quished all  such  possession  or  custody  of  it 
They  did  not  put  the  tag  on  the  bale  by 
agreement  with  the  plalntifr,  and  were  there- 
fore under  no  obligation  or  duty  by  reason 
of  that  act  to  continue  their  tag  on  it    The 
bale,  when  placed  upon  the  public  platform, 
was  still  presumptively  In  the  constructive 
poesession  of  the  true  owner  thereof,  and 
especially   is  this   true  after   the  tag  was 
taken  off  the  bale.     At  that  time,  the  bale 
was  on  the  platform  Just  as  it  had  been  haul- 
ed there  by  the  driver  of  the  gin  company, 
and  so  remained   for  several   weeks   there- 
after.   The  defendants  Bertlg  Bros,  did  not 
possess  any   peculiar  means  of  knowledge 
relative  to  this  cotton,  or  as  to  where  It 
went,  beyond  that  possessed  by  the  owner 
thereof,  or  by  the  defendant  the  Paragould 
Grocer  Ck>mpany,   or  by   any  other  person 
who  had  cotton  weighed  on  this  public  plat- 
form.    Tbey   were  under  no  obligation  to 
pbintiff,  either  by  contract  express  or  im- 
plied, to  put  a  tag  on  the  bale  or  to  keep 
It  there  after  it  was  placed  thereon.    When 
the  bale  disappeared,  there  was  no  tag  of 
Bertlg  Bros,  thereon,  and  at  that  time  they 
did  not  have  possession  thereof  other  or  fur- 
ther than  the  true  owner  had.    Under  these 
facts  and  circumstances,  they  were  not  re- 
4Dlred  therefore  to  show  how  the  loss  of 
this  bale  of  cotton  occurred.     If  it  can  be 
said  that  they  were  at  the  time  of  its  dis- 
appearance   In   the   constructive   possession 
of  the  bale,  then  under  the  circumstances  of 
this  case  it  devolved  upon  the  plaintifl  to 
prove  by    evidence   that   its   loss   occurred 
through  tbelr  negligence. 

The  court  instructed  the  Jury  relative  to 
this  question  as  follows:  "(7)  You  are  In- 
ttmcted  that  if  you  find  from  the  evidence 
that  the  cotton  was  in  the  possession  of  Ber- 
tlg Bros.,  within  the  meaning  of  the  instruc- 
tions hereinbefore  given  you,  either  with  or 
without  tlie  directions  of  plaintiff,  and  if 
fon  further  find  that  Bertlg  Broa  either  took 
or  retained  possession  of  said  cotton  with 
the  expectation  of  buying  the  cotton,  and 


thereby  making  a  profit  then  Bertlg  Bros, 
would  be  bailees  for  hire  within  the  meaD< 
ing  of  tbe  law,  and  it  would  be  your  duty 
to  find  for  the  plaintiff  and  against  the  de- 
fendants Bertlg  Bros.,  unless  you  further 
find  that  Bertlg  Bros,  have  explained  the 
loss  of  the  cotton." 

We  are  of  the  opinion  that  the  court  erred 
by  telling  the  Jury  In  this  instruction  that 
it  was  the  duty  of  Bertlg  Bros,  to  explain 
the  loss  of  this  cotton.  Under  the  undisput- 
ed facts  and  circumstances  adduced  In  evi- 
dence in  this  case,  Bertlg  Bros,  did  not  owe 
in  any  event  any  greater  duty  than  that  of 
ordinary  care  in  regard  to  the  bale  of  cot- 
ton, and  were  liable  only  in  event  It  was 
lost  by  reason  of  their  negligence;  and  tbe 
burden  of  proving  such  negligence  was  upon 
the  plaintiff. 

For  the  error  in  giving  said  instruction 
No.  7,  the  Judgment  is  reversed,  and  this 
cause  is  remanded  for  a  new  trlaL 

KIRBT,  J.,  dissents. 


GKISWOLD,  HALLBTTB  &  PERSONS  t. 

DAVIS  et  aL 

(Supreme  Court  of  Tennessee.    Nov.  23,  1911.) 

1.  Bills  and'  Notes  (J  427*)— Payment. 

As  a  general  proposmen,  the  maker  of  a 
note  can  satisfy  it  only  by  paynMnt  to  its  bold- 
er or  his  authorized  agent 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  123S-1244;  Dec  Dig.  S 
427.»] 

2.  Bnxs  AND  Notes  (|  427*)— Payment— Pbb- 
SONS  TO  Whom  Payment  may  be  Made. 

One  to  tiave  apparent  authority  to  receive 
payment  of  the  principal  of  a  note  must  be  in 
possession  of  it,  and  make  this  fact  known  to 
tbe  debtor;  otherwise  tbe  debtor,  iiaving  made 
such  payment  to  him,  must  show  he  had  spe- 
cial authority  to  receive  the  payment  or  that 
he  had  been  represented  by  the  creditor  to  have 
such  authority. 

lEA.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {{  1233-1244;  Dec  Dig.  I 
427.»J 

3.  Bills   and   Notes   (i  356*)  —  Innocent 
Holdebb— Value. 

ComplainaQts  having,  at  the  time  they  pur- 
chased a  note  of  B.,  had  monejy  on  deposit  with 
him  to  their  credit,  and  havmg  then  credited 
him  with  the  value  of  the  note  against  the  de- 
posit and  he  having  charged  Its  value  against 
the  deposit  they  were  purchasers  for  value  as 
regards  question  of  twing  innocent  holders. 

[Ed.  Note.— For  other  coses,  see  Bills  and 
Notes,  Cent.  Dig.  |  008;  Dec.  Dig.  {  356.*] 

Appeal  from  Chancery  Court  McMlnn  Coun- 
ty; T.  M.  McConnell,  Chancellor. 

To  be  officially  reported. 

Suit  by  Griswoid,  Hallette  &  Persons 
against  James  D.  Davis  and  others.  Decree 
for  defendants.  Complainants  appeaL  Re- 
versed and  rendered. 

W.  D.  Carswdl  and  D.  O^  Yotmg,  for  ap- 
pellants. McCroskey  &  Peace  and  Norman 
B.  Morrell,  for  appellees. 
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LANSDEN,  J.  The  blU  In  this  case  1b 
Bled  for  the  purpose  of  foredoalng  a  deed  of 
trust  upon  a  tract  of  150  acres  of  land  ex- 
ecuted by  tbe  defendant  Davis  to  one  Allen, 
trustee,  for  tbe  purpose  of  securing  two 
notes  and  the  annual  Interest  coupons  at- 
tached thereto  payable  to  Burr  k  Knappe. 
The  chancellor  refused  to  foreclose  the  deed 
of  trust  and  dismissed  complainants'  bill. 
From  this  decree,  they  have  appealed  and 
assigned  errors. 

The  facts  necessary  to  be  stated  are  that 
In  1904  the  defendant  Davis  made  applica- 
tion to  the  Georgia  Loan  &  Trust  Company 
of  Macon,  Ga.,  through  Allen  for  a  loan  of 
$1,300.  This  application  was  forwarded  by 
Allen  to  the  Georgia  Loan  &  Trust  Company 
through  the  firm  of  Smith  &  Carswell,  at- 
torneys of  Chattanooga.  After  abstracts  of 
title  were  prepared  by  Allen  and  passed 
upon  favorably  by  Smith  A  Carswell,  the 
Georgia  Loan  &  Trust  Company  approved 
the  loan,  and  forwarded  to  them  tbe  deed  of 
trust,  together  with  the  notes  and  Interest 
coupons,  and  the  money  to  be  delivered  to 
Davis  through  Allen.  It  appears  that  at  the 
time  Davis  made  application  for  the  loan 
there  was  a  mortgage  on  his  farm  in  favor 
of  Mrs.  Bloom  for  $700,  and  he  owed  the 
First  National  Bank  of  Athens  about  $600, 
and  it  was  to  pay  these  debts  that  be  desir- 
ed the  money  secured  by  this  deed  of  trust. 

In  making  the  abstract  of  title  for  Davis, 
Allen  failed  to  show  in  the  abstract  that 
tbe  mortgage  existed  In  favor  of  Mrs.  Bloom. 
At  the  request  of  Allen,  Smith  &  Carswell 
forwarded  the  money  for  Davis  to  him  by 
express.  When  Allen  received  the  money, 
he  turned  over  $602.96  to  Davis  and  stated 
at  the  time  that  the  balance  of  tbe  $1,300 
had  not  come,  and  that  Mrs.  Bloom  would 
have  to  wait,  but  that  Davis  could  take 
the  $600  and  pay  the  debt  due  the  ttank. 
This  was  done.  Tbe  notes  were  dated  Sep- 
tember 1,  1904,  and  were  due  September 
1,  1907,  with  interest  payable  annually.  The 
interest  coui)on  on  the  $600  note  was  $36. 
Davis  paid  this  first  coupon  to  Allen  by  de- 
livering to  him  $34.50,  which  Allen  accepted 
with  some  exiilanation  to  Davis  that  is  not 
shown  in  the  record.  Allen  paid  the  Inter- 
est coupon  on  both  notes  by  remittance  to 
the  Georgia  Loan  it  Trust  Company  of  the 
sum  due.  Before  tbe  maturity  of  the  notes 
secured  by  the  deed  of  trust,  Davis  nego- 
tiated a  sale  of  his  farm  to  the  defendant 
Hicks.  He  made  known  to  Allen  his  sale 
to  Hicks,  stating  that  it  was  a  condition 
of  the  trade  that  tbe  deed  of  trust  to  secure 
Burr  &  Knappe  and  the  mortgage  in  favor 
of  Mrs.  Bloom  should  be  paid  off  and  satis- 
fied of  record.  Allen  agreed  to  accept  from 
Davis  the  $600  which  he  paid  him  at  the 
time  tbe  loan  was  made,  but  stated  that  be 
did  not  have  In  bis  possession  either  the 
deed  of  trust  or  tbe  two  notes  that  Davis 
had  previously  executed  in  favor  of  Burr  ft 


Knappe;  and  that  he  could  not  get  posses- 
sion of  the  securities  and  deliver  them  to 
Davis  before  the  following  September,  at 
which  time  an  interest  payment  was  due. 
Allen  agreed,  however,  to  satisfy  the  deed 
of  trust  upon  the  margin  of  the  record. 
This  was  done  by  Davis  paying  the  $000  to 
Allen  and  Allen  indorsing  upon  tbe  margin 
of  the  record  where  the  deed  of  trust  was 
recorded  that  he  (Allen)  was  tbe  holder  of 
the  notes  secured  by  the  deed  of  trust,  and 
he  aclmowledged  payment  of  the  same  and 
satisfaction  of  tbe  deed  of  trust  This  was 
all  explained  to  Hicks,  and  upon  this  sat- 
isfaction of  the  deed  of  trust  Hicks  paid  the 
purchase  price  to  Davis,  and  Davis  paid  off 
the  mortgage  to  Mrs.  Bloom. 

While  tbe  Georgia  Loan  ft  Trust  Company 
negotiated  the  loan  with  Davis,  through 
Smith  &  Carswell  and  Allen,  and  passed  upon 
Its  desirability,  the  money  which  was  ad- 
vanced upon  the  deed  of  trust  was  furnished 
by  Burr  &  Knappe,  and  the  notes  were  made 
payable  and  delivered  to  them  as  payees. 
On  the  29th  of  September,  1904,  Burr  ft 
Knappe  sold  the  two  notes  to  Griswold,  Hal- 
lette  &  Persons  for  full  value  and  indorsed 
them  without  recourse.  Burr  ft  Knappe  are 
bankers  and  brokers  in  the  city  of  Bridge- 
port, Conn.,  and  the  complainants  carry  an 
account  with  them  as  bankers.  Tbe  com- 
plainants are  brokers  and  are  regular  cus- 
tomers of  Burr  ft  Knappe.  Payment  was  made 
by  Burr  ft  Knappe  charging  the  account 
of  complainants  with  the  purchase  price  of 
the  notes  and  the  complainants  crediting  the 
account  of  Burr  ft  Knappe  with  like  amount 
The  complainants  sold  the  notes  to  A.  W. 
Healy  for  full  value  and  before  du&  After 
the  notes  became  due,  the  Georgia  Loan  ft 
Trust  Company  notified  Burr  &  Knappe 
that  tbe  notes  would  be  paid  upon  presenta- 
tion, and  Burr  ft  Knappe  in  turn  notified  the 
complainants,  who  likewise  notified  Healy. 
Healy  brought  tbe  notes  to  complainants  and 
received  payment  In  other  securities  for  their 
full  value.  This  was  after  their  maturity. 
The  notes  were  forwarded  to  the  Georgia 
Loan  ft  Trust  Company,  and  demand  of  pay- 
mmt  was  made  upon  due  presentation,  which 
was  declined. 

Allen  represented  himself  to  Hicks  as  tbe 
agent  of  Burr  ft  Knappe  and  executed  re- 
ceipts to  Hicks  for  sums  received  as  such 
agent  Burr  ft  Knappe  knew  nothing  of 
Allen  and  were  never  Informed  that  Allen 
was  receiving  moneys  from  Davis  pretending 
to  be  their  agent.  Interest  was  forwarded 
by  Allen  to  the  Georgia  Loan  ft  Trust  Com- 
pany, and  by  that  company  to  Burr  ft 
Knappe,  and  Burr  ft  Knappe  would  pay  in- 
terest received  to  the  holder  of  tbe  notes  at 
tbe  time.  There  is  nothing  to  indicate  that 
they  ever  knew  any  fact  that  would  suggest 
to  them  that  Allen  was  pretending  to  be 
their  agent  or  that  he  had  failed  to  deliver 
to  Davis  the  entire  amount  loaned  by  them. 
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or  that  DftTls  had  undertaken  to  pay  back 
the  leOO  received  from  Allen,  or  that  Allen 
had  tindertaken  to  aattafy  the  deed  of  trust 
nntll  after  the  maturity  of  the  notes  and  Just 
before  the  filing  of  this  bUl. 

Upon  these  facts,  it  la  said  In  support  of 
the  chancellor's  decree :  First,  that  Allen  was 
the  agent  of  Burr  &  Knappe,  and  as  such 
was  authorized  to  receive  the  $600  repaid  to 
him  by  Davis,  and  also  that  his  failure  to 
pay  over  to  Davis  the  full  amount  of  the 
loan  was  the  failure  of  Burr  &  Knappe; 
and,  second,  that  the  complainants  are  not 
porcbasers  for  value  In  due  course  of  trade, 
and  therefore  they  hold  the  securities  sub- 
ject to  the  defenses  that  might  be  Interposed 
to  them  In  the  hands  of  Burr  ft  Knappe. 
[t]  As  a  general  proposition,  the  maker  of 
a  negotiable  promissory  note  can  satisfy  It 
only  by  payment  to  the  holder  or  to  his 
dD^  authorized  agent  for  that  purpose. 
Marling  v.  Nommensen,  127  Wis.  863,  1U6  X 
W.  844,  5  I*  R.  A  (N.  S.)  412,  115  Am.  8t 
Rep.  1017,  7  Am.  ft  Eng.  Ann.  Cas.  364. 
.  It  is  not  claimed  that  AUen  was  especially 
authorized  by  Burr  ft  Knappe  to  receive  pny- 
ment  of  the  notes  In  question.  The  Inalst- 
ace  Is  that  Allen,  having  acted  for  them 
In  niaklng  the  appUcatlon  for  the  loan,  In 
appraising  the  property,  and  In  preparing 
the  abstracts  of  title,  and  also  In  receiving 
payment  from  Davis  of  one  interest  coupon, 
that  this  authorized  Davis  to  rely  upon  the 
rqjTesffltations  of  Allen  that  he  was  such 
agent,  and,  though  not  directly  authorized 
by  Us  principal  to  receive  payment,  he  was 
acting  within  the  apparent  scope  of  his  au- 
thority. 

[I]  We  are  of  opinion  that  as  a  general 
rule  the  debtor  is  not  Justified  In  paying  the 
principal  debt  to  an  agent  of  the  holder  who 
is  not  expressly  authorized  to  receive  it,  un- 
less the  agent,  at  the  time  of  payment,  has 
in  his  possession  the  securities  paid  and 
makes  the  fact  known  to  the  debtor,  and,  if 
the  person  to  whom  payment  is  made  is  not 
in  possession  of  the  written  securities,  the 
burden  la  upon  the  debtor  to  show  that  the 
one  to  whom  payment  was  made  had  special 
antbority  to  receive  payment,  or  that  he  has 
been  represented  by  the  creditor  to  have  such 
authority.  There  can  be  no  basis  for  the 
debtor  relying  upon  the  apparent  or  ostensi- 
ble authority  of  an  agent  not  in  possession 
of  the  written  securities  to  receive  payment 
The  mere  act  of  paying  the  principal  debt  to 
one  not  the  holder  of  negotiable  Instruments, 
and  not  in  possession  of  them,  Is  such  gross 
negligence  upon  the  part  of  the  debtor  that 
it  is  difficult  to  conceive  how  he  could  rely 
upon  an  apparent  or  ostensible  authority  of 
such  agent  to  receive  the  payment  Posses- 
sion of  the  securities  properly  indorsed  of 
ttsdf,  and  in  the  absence  of  countervailing 
facts,  dotbes  the  agent  with  apparent  au- 
thority to  receive  payment  from  and  deliver 
tbem  to  the  debtor.    And  the  absence  of  the 


securities  in  the  hands  of  the  alleged  agent 
la  such  a  powerful  circumstance  of  want  of 
authority  that  one  making  payment  to  him 
cannot  claim  that  he  appeared  to  have  au- 
thority to  receive  payment,  when  in  fact  he 
did  not 

Agency  rests  ui)on  contract  between  the 
principal  and  the  agent  This  contract  can- 
not be  made  to  appear  to  a  third  party  by 
the  declarations  of  the  agent  only,  nor  can 
the  principal  be  held  bound  by  a  course  of 
conduct  upon  the  part  of  the  agent  unknown 
to  him.  For  the  acts  of  his  agent  within 
bis  express  authority,  the  principal  is  liable 
because  the  act  of  the  agent  is  the  act  of  the 
principal.  For  the  acts  of  the  agent  within 
the  scope  of  the  authority  which  he  holds  the 
agent  out  as  having,  or  knowingly  permits 
him  to  assume,  the  principal  Is  made  respon- 
sible, because  to  permit  him  to  dispute  the 
authority  of  the  agent  in  such  case  would  be 
to  enable  him  to  commit  a  fraud  upon  inno- 
cent persons.  The  same  principle  of  equity 
which  forbids  the  principal  to  deny  respon- 
sibility for  the  acts  of  his  agent  within  the 
scope  of  his  apparent  authority  requires  that 
the  party  dealing  with  the  alleged  agent  shall 
show  that  he  was  aware  of  the  acts  from 
which  the  apparent  authority  is  deduced, 
that  he  acted  in  reliance  upon  them,  and  that 
he  did  not  act  negligently,  but  used  reason- 
able means  to  ascertain  whether  the  power 
was  possessed  by  the  agent,  and  that  in  good 
faith  he  believed  the  agent  was  especially 
authorized  to  do  the  thing. 

All  of  the  authorities  are  in  substantial  ac- 
cord with  the  views  herein  stated.  Some  of 
the  cases  seem  not  to  distinguish  between 
payment  to  an  agent  without  authority,  but 
claimed  to  be  acting  within  his  apparent  au- 
thority, and  an  agent  specially  authorized  to 
receive  payment  Expressions  can  be  found 
in  those  cases  to  the  effect  that  such  an  agent 
so  receiving  payment  of  the  principal  loan 
can  still  be  found  to  have  had  implied  au- 
thority to  receive  the  payment  and  the  ab- 
sence of  the  securities  from  his  possession  is 
merely  a  circumstance  to  be  considered  in 
connection  with  all  the  facts.  Campbell  v. 
Oowans,  35  Utah,  268,  100  Pac.  397,  23  Ii.  R. 
A.  (N.  S.)  414.  But  an  examination  of  the 
facts  of  these  cases  will  show  that  the  courts 
found  that  the  agent  was  authorized  to  re- 
ceive the  payment  or  else  the  principal,  by 
his  course  of  dealing  with  the  debtor  through 
the  alleged  agent  had  estopped  himself  to 
deny  the  authority  of  the  agent,  or  liad  rati- 
fied his  act.  Quinn  v.  Dresbach,  76  Gal.  159, 
16  Pac.  762,  7  Am.  St  Rep.  138 ;  Morgan  v. 
Nell,  7  Idaho,  629,  66  Pac.  66,  97  Am.  St 
Rep.  264. 

But,  as  we  have  said,  the  better  rule  sup- 
ported by  the  greater  weight  of  authority  is 
that  one  without  actual  authority  to  do  so, 
but  assuming  to  act  as  the  agent  of  another 
in  receiving  payment  of  the  principal  sum 
due,  who  has  not  the  aecuritles  in  his  iwsses- 
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slon,  cannot  be  deemed  to  have  snch  author- 
ity. It  la  indispensable  to  Investing  him  with 
such  apparent  authority  that  be  have  posses- 
sion of  the  securities,  and  that  knowledge  of 
such  possession  be  brought  home  to  the  debt- 
or at  the  time  of  making  the  payment 
Smith  y.  Kidd,  68  N.  X.  130,  23  Am.  Rep.  157 ; 
Lawson  v.  Nicholson,  62  N.  J.  Bq.  821,  31 
Atl.  386;  Crane  v.  Gruenewald,  120  N.  Y. 
274,  24  N.  E.  456,  17  Am.  St  Rep.  643;  Jones 
on  Mortgages,  f  964;  Meacham  on  Agency,  § 
373;  Wilson  v.  Campbell,  110  Mich.  580,  68 
N.  W.  278,  35  L.  R.  A.  544 ;  Williams  v.  Walk- 
er, 2  Sandf.  Ch.  (N.  Y.)  325. 

In  the  case  last  cited,  the  learned  assist- 
ant vice  chancellor  reviewed  the  English  and 
American  authorities  at  very  great  length, 
commencing  with  Henn  t.  Connisby,  Oases  in 
Chancery  93,  decided  In  1668,  and  reviewed 
each  case  down  to  the  date  of  the  decision  in 
1845.  He  found  perfect  harmony  in  all  of  the 
authorities  except  the  single  case  of  Spencer 
v.  Wilson,  4  Munf.  (Va.)  130,  and  this  case 
he  criticised  "as  either  carelessly  reported  or 
was  a  loose  decision."  This  case  Is  often 
cited  by  the  various  courts,  and  it  appears  to 
be  a  leading  case  upon  the  subject  The  rule 
Is  there  stated  as  follows: 

"The  debtoi*  Is  authorized  to  infer  that 
the  solicitor  or  agent  is  empowered  to  re- 
ceive both  interest  and  principal,  from  his 
having  possession  of  the  bond  and  mort- 
gage. *  *  •  But  SQCh  inference,  belngi 
founded  upon  the  custody  of  the  securities, 
ceases  whenever  they  are  withdrawn  by  the 
creditor;  and  ifa  Is  incumbent  upon  the  debt- 
or, who  makes  payment  to  the  solicitor  or 
agott,  relying  upon  such  inference,  to  show 
that  the  securities  were  In  his  possession  on 
each  occasion  when  the  payments  were 
made." 

The  rule  here  adopted  Is  not  only  sup- 
ported by  reason  and  authority,  but  It  Is 
easiest  understood  and  followed'  In  actual 
practice.  It  requires  only  the  most  natural 
and  prudent  thing  for  a  debtor  to  do  in 
the  matter  of  paying  the  principal  debt,  and 
makes  him  responsible  for  his  gross  negli- 
gence. It  tends  to  prevent  the  alleged  agent 
from  practicing  fraud  both  upon  the  debtor 


and  the  creditor  and  will  make  certain  such 
payments  and  minimize  litigation. 

[$]  While  what  has  been  said  Is  conclu- 
sive of  the  entire  case  for  the  reason  that 
payment  to  AU«i  was  not  a  payment  to  Burr 
&  Knappe,  it  is  proper  to  dispose  of  the 
second  contention  of  defendant's  counsel.  It 
is  said  that  the  complainants,  having  taken 
the  paper  from  Healy  after  Its  maturity, 
and  not  having  paid  value  for  the  same  at 
the  time  of  their  purchase  from  Burr  & 
Knappe,  are  not  innocent  holders  of  the 
notes  sued  on  for  value.  This  contention  is 
based  upon  the  statement  of  complainants 
to  the  effect  that,  at  the  time  they  purchas- 
ed the  notes  from  Burr  &  Knappe,  they  had 
money  on  deposit  with  them  to  their  credit, 
and  the  value  of  the  notes  was  credited  by 
them  to  Burr  &  Knappe  against  this  deposit, 
and  likewise  was  charged  by  Burr  &  Knappe 
to  the  complainants.  It  is  sought  to  bring 
this  case  within  the  authority  of  Banking 
Co.  V.  Hall,  119  Tenn.  548,  108  8.  W.  1068. 
In  that  case  the  notes  in  controversy  were 
purchased  by  the  Elgin  City  Banking  Com- 
pany from  W.  S.  Dunham,  and  were  paid 
for  by  the  cashier  of  the  Elgin  City  Banking 
Company  placing  the  amount  paid  for  the 
notes  to  the  credit  of  Dunham  at  the  First 
National  Bank  of  Elgin.  It  was  held  that 
it  was  not  shown  that  the  credit  given  to 
the  Dunhams  in  the  First  National  Bank 
was  ever  used  by  them,  and  therefore  the 
court  could  not  determine  whether  the  cred- 
it was  real  and  substantial.  However,  this 
case  Is  the  converse  of  the  Hall  Case.  The 
complainants  had  money  on  deposit  with 
Burr  ft  Knappe,  and,  when  they  purchased 
the  notes  sued  on,  they  credited  the  account 
of  Burr  ft  Ejiappe  with  the  purchase  pricey 
and  Burr  &  Knappe  in  turn  charged  their 
account  with  like  amount  Neither  party 
had  the  power  after  the  entry  of  the  debit 
and  credit  items  in  this  transaction  to 
change  them.  The  complainants  had  suflFer* 
ed  the  loss  of  their  credit  and  Burr  & 
Knappe  had  received  the  benefits  of  it  as 
effectually  as  If  the  money  had  actually 
passed.  The  result  is  that  the  decree  of  the 
chancellor  is  reversed,  and  a  decree  will  be 
entered  here  for  the  complainants. 
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PBREY  V.  STATE. 

(Coart  of  Criminal  Appeals  of  Texaa.     Not. 

22,  1911.    Rehearing  Denied  Dec. 

13,  1»11.) 

1.  Cbiuinai,  Law  (|  598*)  —  Continuanck  — 
Absence  of  Witnesses— Diligence. 

Defendant  waa  arrested  about  February 
4th,  charged  with  an  offense  against  the  liquor 
Uw,  and  liis  case  called  for  trial  on  April  6th. 
He  had  no  process  issued  for  an  absent  wit- 
ness ontil  two  days  before  his  cause  was  set 
for  trial,  and  the  witness  was  not  summoned. 
UeU,  on  a  motion  for  continuance  on  the 
jrround  of  the  absence  of  the  witness,  that  de- 
fendant's diligence  was  insufficient. 

[f^  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  S{  1335-1341;  Dec.  Dig.  i 
59&»] 

2.  Cbiminal    Law    (8    603*)— Cowtinuancb— 
Sufficiency  of  Application. 

An  application  for  a  continuance,  on  the 
ground  of  absence  of  a  witness,  which  does  not 
state  that  he  was  not  absent  by  procurement 
or  consent  of  the  defendant,  that  the  applica- 
tion is  not  made  for  delay,  and  that  there  was 
no  reasonable  expectation  that  the  attendance 
of  the  witness  could  not  be  secured  during  the 
term,  is  insxifficient. 

[B^.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1348-1361;  Dec  Dig.  i 
e03.»] 

8.  CRniiNAi,  Law  ((  1120*)— Affkal— Bill  of 

Exceptions. 
Where  there  is  no  bill  of  exceptions  show- 
ing what  the  evidence  would  have  been,  error 
in  its  exclusion  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {<  2931-2037;  Dec.  Dig.  | 
U20.*] 

4.  Intoxicating  Liodobb  (|  236*)— OFFEaiSES 

— Sufficienct  of  Evidence. 

Evidence  in  a  prosecution  for  violation  of 
the  liquor  law  held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  236.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfleld,  Judge. 

J.  B.  Perry  was  convicted  of  violating  the 
liquor  law,  and  he  appeals.     Affirmed. 

Robt  L  Russell,  for  appellant  C.  E.  Lane, 
Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appelant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  |75  and  30  days' 
confinement  in  the  county  Jail,  from  which 
judgment  he  presents  an  appeal  to  this  court. 

(1]  The  court  did  not  err  In  overruling  the 
motion  for  a  continuance.  It  appears  that 
appellant  was  arrested  about  the  4tb  day  of 
February,  charged  with  this  offense,  and  his 
case  called  for  trial  on  the  5th  day  of  the 
following  April.  He  had  no  process  Issued 
for  the  absent  witness  until  the  8d  day  of 
April,  or  Just  two  days  before  his  case  was 
set  for  trial.  The  witness  was  not  summon- 
ed, and  the  diligence  Is  insufficient. 

[2]  In  addition  to  this,  the  application 
does  not  state  that  vdtness  is  not  absent  by 
the  procurement  or  consent  of  the  defendant. 


that  the  application  is  not  made  for  delay, 
and  that  there  was  no  reasonable  expectation 
that  the  attendance  of  the  witness  could  not 
be  secured  during  the  term,  and  is  therefore 
Insufficient  in  law. 

[3]  There  being  no  bill  of  exceptions  In  the 
record  showing  what  the  evidence  of  the 
witnesses  C.  M.  Rogers,  J.  M.  Rogers,  J.  W. 
Llnch,  and  Walter  McCauIey  would  have 
been,  the  ground  In  the  motion  urging  that 
the  court  erred  in  excluding  the  testimony 
cannot  be  considered  on  appeal. 

[4]  The  only  other  ground  In  the  motion 
Is  that  the  evidence  does  not  sustain  the 
conviction.  The  record  shows  that  prohibi- 
tion Is  In  force  In  Brown  county,  and  the 
state's  witness  Crow  swears  positively  that 
appellant  sold  blm  whisky  on  or  about  the 
date  alleged  In  the  Information.  It  was 
shown  that  appellant  received  a  quantity  of 
whisky  about  this  time,  and  If  the  Jury  be- 
lieved the  state's  witnesses  the  evidence  ful- 
ly supports  the  Judgment 

Affirmed. 


LUSTER  V.  STATBl 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  8, 

1911.     Rehearing  Denied  Dec.  6, 

1911.) 

1.  Cbiuinal  Law  (J  603*)  —  Continuancb — 
Application— Sufficienct. 

Defendant's  motion  for  a  continuance  m 
a  trial  for  murder,  on  the  ground  that  his  at- 
torneys, who  were  appointed  by  the  court,  had 
not  had  sufficient  time  to  prepare  the  defense, 
alleged  that  defendant  was  indicted  Octot>er 
31st,  and  was  then  in  the  county  jail,  and  that 
the  court  set  November  18th  for  the  trial;  that 
after  his  indictment  defendant  was  removed  to 
another  county  jail,  and  brought  back  to  the 
first  jail  on  Novemoer  16th,  but  did  not  state 
in  what  particulars  his  attorneys  were  unable 
to  prepare  his  defense.  Held,  that  the  motion 
was  insufficient  to  show  any  ground  for  con- 
tinuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  1348-1361;  Dec.  Dig.  t 
603.*] 

2.  Cbiminal  Law  (§  1166*)— Appeal— Habm- 
less  Errob  —  Continuance  —  Absence  of 
Witnesses. 

The  trial  judge.  In  allowing  the  bill  of  ex- 
ception to  the  denial  of  a  motion  for  a  con- 
tinuance, on  the  ground  of  the  absence  of  two 
witnesses,  qualified  the  bill  by  stating  that  one 
of  the  witnesses  for  whom  the  motion  was  made 
was  present  and  testified  at  the  trial,  and  that 
defendant,  after  the  motion  was  overruled,  used 
no  diligence  to  secure  the  other  witness,  who 
was  his  relative,  and  whose  attendance  could 
have  been  procured ;  that  one  of  the  witnesses 
for  whose  testimony  the  motion  was  made  tes- 
tified the  reverse  of  what  defendant  in  his  mo- 
tion for  continuance  swore  he  would  testify; 
and  the  testimony  of  the  other  witnesses  was 
not  shown  to  have  been  material.  Held,  that 
any  error  In  overruling  the  motion  for  contin- 
uance was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3111,  3112;  Dec.  Dig.  i 
1166.*] 
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3.  iNDIOnlBRT    AKD    IRFOBMATIOM     (8    24*)  — 

Requisites  of  Indictuent— Tkrm  of  Coubt 

— Statutobt  Pbovisions. 

Code  Cr.  Proc.  1895,  art.  439,  relating  to 
the  requisitea  of  an  indictment,  provides  that 
it  shall  appear  therefrom  that  it  was  presented 
in  the  district  court  of  the  county  where  the 
grand  jury  was  in  session;  and  that  it  must 
appear  to  be  the  act  of  a  grand  jury  of  the 
proper  county.  An  indictment  recited  that  "the 
grand  jurors  for  the  county  of  Marion,  state 
aforesaid,  duly  organized  as  such  at  the  No- 
vember term,  A.  D.  1910,  of  the  district  court 
for  said  county,  upon  their  oaths  in  said  court, 
present,"  etc.,  when  in  fact  the  grand  jury  was 
organized  and  returned  the  indictment  at  the 
October  term,  1910,  begun  October  31.  1910, 
and  adjourned  on  Noyember  26th.  Held,  that 
the  indictment  complied  with  the  statute. 

[EM.  Note.— For  othe^  cases,  see  Indictment 
and  Information,  Cent.  Dig.  SI  105-107;  Dec. 
Dig.  I  24.»] 

4.  Cbiminal  Law  (|  628*)— Indictment— In- 
dobseuent  of  names  of  witnesses. 

Code  Cr.  Proc.  IS!)."),  art.  432.  which  re- 
quires that  the  state's  attorney  shall  prepare  all 
indictments,  and  shall  indorse  thereon  the  names 
of  the  witnesses  upon  whose  testimony  it  was 
found,  is  directory;  and  the  failure  to  place 
the  names  thereon  and  furnish  the  accused  with 
a  copy  of  them  is  not  reversible  error. 

[EA.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  fS  1409-1419;  Dec.  Dig.  { 
628.*'] 

5.  CsiinNAi.  Law  (J  627*)— Trial— Sbbvicb 
OF  Copt  of  Indictubnx— Statutobt  Pbovi- 
sions. 

Bill  of  Rights,  Const,  art.  1,  {  10,  pro- 
vides that  "in  all  criminal  prosecutions  the  ac- 
cused shall  *  •  *  have  the  right  to  demand 
the  nature  and  cause  of  the  accusation  against 
him  and  to  have  a  copy  thereof."  Code  Cr. 
Proc.  1895,  art  540,  requires  that  In  every 
case  of  felony,  when  the  accused  is  in  custody, 
or  as  soon  as  he  may  be  arrested,  the  clerk  of 
the  court  where  an  indictment  has  been  pre- 
sented shall  immediately  make  out  a  certified 
copy  thereof,  and  deliver  such  copy  to  the  sher- 
iff, with  a  writ,  commanding  him  to  deliver  it 
to  the  defendant ;  article  541  requires  the  sher- 
iff to  Immediately  deliver  the  copy  and  return 
the  writ  to  the  clerk  with  his  indorsement  of 
service ;  and  article  667  provides  that  defend- 
ant shall  be  allowed  two  entire  days  after  ar- 
rest and  during  the  term  of  court  to  file- writ- 
ten pleadings;  and  article  568  entitles  defend- 
ant to  two  days  to  file  written  pleadings,  where 
he  is  entitled  to  service  of  a  copy  of  the  in- 
dictment. After  defendant's  indictment  on  Oc- 
tober 31st,  the  clerk,  on  November  2d,  made  a 
true  copy  of  the  indictment,  although  he  did  not 
so  certify,  and  the  sheriff  actually  served  it 
upon  the  defendant,  although  he  had  no  pre- 
cept issued  by  the  clerk  commanding  him  to 
do  so.  Held,  that  a  motion  to  quash  the  in- 
dictment for  failure  to  serve  a  certified  copy 
was  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1399-1408;  Dec.  Dig.  f 
627.'] 

6.  Obiuinai.  Law  ({  681*)— TbiaI/— Time  of 
Skbtice  of  List  of  Jubobs. 

Code  Or.  Proc.  1895,  art.  653,  requires 
the  clerk  to  make  a  copy  of  the  list  of  the 
names  of  persons  summoned  upon  a  special 
venire,  and  issue  a  writ,  commanding  the  sher^ 
iff  to  deliver  such  copy  to  the  defendant,  and 
requires  the  sheriff  to  immediately  do  so,  and 
indorse  his  return  thereon,  showing  the  manner 
and  time  of  its  execution ;  and  article  654  pro- 
vides that  no  defendant  in  a  capital  case  snail 


be  brought  to  trial  nnttl  he  has  had  one  day's 

service  of  the  names  of  persons  summoned  un- 
der a  special  venire.  An  indictment  against 
defendant  was  presented  on  October  31st  And 
on  November  2a  the  case  was  set  for  trial  on 
November  18th,  and  a  special  venire  of  50  per- 
sons ordered  drawn,  returnable  November  16th. 
which  was  drawn  and  delivered  to  the  sher- 
iff on  November  2d,  who  summoned  43  of  the 
venire,  giving  the  name  of  each,  and  when  and 
how  he  was  summoned,  and  whb  gave  the  name 
of  seven  whom  he  had  not  summoned,  and  the 
diligence  used  in  summoning  them,  and  who  re- 
turned the  venire  to  the  clerk,  who,  on  Novem- 
ber 10th,  prepared  a  true  copy,  except  his  cer- 
tificate, dated  November  10th,  which  was  de- 
livered by  the  sheriff^o  defendant  on  November 
16th,  without  any  return  of  service,  and  on  No- 
vember 17th  the  clerk  filled  out  the  blank  cer- 
tificate on  the  original,  and  signed  it,  but  with- 
out his  official  seal.  Held,  that  a  motion  to 
quash  the  service  of  the  special  venire  apon 
defendant  was  properly  denied,  since  defendant 
had  more  than  two  days'  service  of  a  true  copy 
of  the  venire,  and  the  statute  was  substantial- 
ly complied  with. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1437-1466;  Dec.  Dig.  i 
631.*] 

7.  Cbiuinal  Law  (8  954*)— Motion  for  New 
Trial — Grounds— Sufficienct. 

A  ground  for  a  motion  for  new  trial  that 
"the  court  erred  in  failing  to  charge  the  iary 
on  manslaughter,  as  requested  by  the  defend- 
ant because  the  evidence  fully  justifies  such 
charge,"  without  any  requested  charge,  is  too 
general  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §g  2363-2367;  Dec.  Dig.  | 
954.*] 

8.  HoMiciDK  (f  309*)— iNSTBUcnoNS  — Grade 
OF  Offense— Manslauohteb. 

Defendant's  wife,  to  whom  he  was  married 
in  June,  1909,  had  prior  to  her  marriage  lived 
at  her  uncle's,  and  while  living  there,  two  or 
three  years  before  her  marriage,  had  had  an 
illegitimate  child  by  a  negro  named  Tyler,  who 
lived  at  her  uncle's  at  the  time  she  was  mar- 
ried, all  of  which  was  known  to  defendant. 
She  left  defendant's  home,  and  was  found  by 
defendant  at  her  uncle's,  and  told  him  that  she 
had  abandoned  him  for  Tyler,  and,  defendant 
having  talked  with  Tyler,  and  having  tried  all 
day  without  success  to  persuade  her  to  return 
to  him,  accompanied  the  party  fishing,  and  up- 
on his  wife's  continued  refusal  to  return,  and 
her  alleged  attack  upon  him  with  a  knife,  aald, 
"If  you  don't  do  me  no  good,  you  wont  do  no 
other  God  damn  negro  no  good,  and  killed  her 
by  stabs  upon  the  breast  and  back,  and  then 
cut  her  throat.  Held,  that  the  evidence  did  not 
call  for  a  charge  upon  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  {{  649-056 ;   Dec.  Dig.  g  309.*] 

Appeal  from  District  Court,  Marion  Coun- 
ty; P.  A.  Turner,  Judge. 

Marlon  Luster  was  convicted  of  murder, 
and  be  appeals.    A£3rmed. 

J.  M.  Singleton  and  J.  EL  Benefield,  for 
appellant.  C.  B.  Lane,  Asst  Atty.  Oen.,  for 
the  State. 

PRENDEB6AST,  J.  The  appellant  was 
indicted  by  the  grand  jury  of  Marlon  county 
for  the  murder  of  his  wife  on  April  26,  1910, 
was  convicted,  and  the  death  penalty  in- 
flicted. 
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Appellant  made  a  motion  for  a  continu- 
ance on  two  grounds:  The  first,  because 
ills  attorneys,  who  were  appointed  by  the 
court,  bad  not  bad  sufficient  time  to  prepare 
the  defense  for  the  defendant  Tbe  other 
ground  was  on  account  of  the  absence  of 
two  witnesses. 

[1]  The  facts  show  that  the  defendant  was 
iodicted  October  31,  1910,  and  was  then  in 
tbe  Marlon  county  lail;  that  the  court  tliat 
day  get  Noyember  18th  for  the  trial,  and  on 
October  31st  appointed  attorneys  to  repre- 
sent bim;  that  he  was  afterwards  removed 
from  Marion  county  jail  to  the  Harrison 
county  Jail  for  safe-keeping,  and  brought 
back  to  Marlon  and  replaced  In  the  jail  of 
that  county  on  November  16th,  The  motion 
does  not  set  up  in  what  particulars  his  at- 
torneys were  unable  to  prepare  his  case  for 
defense,  and  shows  no  grounds  for  contin- 
uance. 

[2]  As  shown  by  the  judge  in  allowing  the 
bill  to  the  action  of  the  court,  denying  the 
motion  for  continuance,  one  of  tbe  witness-! 
es  for  whom  the  application  was  made  was 
present  and  testified  on  the  trial,  and,  after 
the  application  was  overruled,  defendant 
made  no  effort  to  secure  the  other  witness. 
"He  could  have  attached  her  and  procured 
her  attendance  In  plenty  of  time  to  have 
had  her  evidence  on  the  trial.  She  was  a 
first  cousin  of  the  defendant  She  lived 
about  18  miles  from  Jefferson.  Trial  lasted 
ISth  and  19th;  argument  closed  night  of 
the  19th."  So  that  no  diligence  was  showi> 
to  procure  the  attendance  of  the  other  wit- 
ness. Besides  this,  one  of  the  witnesses  for 
whose  testimony  the  application  was  made 
testified  tbe  reverse  of  what  appellant  swore 
he  would  testify,  In  his  application  for  con- 
tinuance. Presumably  the  other  absent  wit- 
ness, if  she  had  been  procured,  would  have 
done  the  same  thing,  and  her  evidence  is 
not  sbown  to  have  been  suflJcIently  material 
anyway.  There  was  no  reversible  error  In 
the  court  overruling  the  motion  for  con- 
tinuance. 

[3]  Appellant  made  a  motion  to  quash  the 
Indictment  because  the  face  of  it  shows 
that  the  grand  jury  was  organized  at  the 
November  term,  1910,  when  in  truth  the 
grand  jury  returned  the  indictment  and  was 
organized  at  the  October  term,  on  October 
31,  1910.  The  motion  and  tbe  record  con- 
closlvely  show  that  the  term  of  court  began 
and  the  grand  jury  was  organized  on  October 
31,  1910,  and  adjourned  on  November  26th. 
The  indictment  fully  complies  with  all  the 
requisites  of  the  statute.  Code  Or.  Proc. 
1895,  art  439.  The  first  of  it  is:  "In  the 
name  and  by  the  authority  of  the  state  of 
Texas,  the  grand  jurors  for  the  county  of 
Marion,  state  aforesaid,  duly  organized  as 
such  at  the  November  term,  A.  D.  1910,  of 
the  district  court  for  said  county,  upon  their 
oaths  in  said  court,  present"  etc.  As  the 
term  of  the  court  began  on  the  last  day  of 
October,  exclusive  of  that  one  day,  and  the 


balance  of  nearly  four  weeks  was  held  In 
November,  It  might  properly  be  designated 
In  a  general  way  as  the  November  term.. 
"The  Indictment  Is  sufficient  If  the  aver- 
ments allege  definitely  that  the  indictment 
was  tbe  act  of  the  grand  jury  of  the  proper 
county,  and  that  it  was  presented  In  the 
district  court  of  the  county  when  that  grand 
jury  was  In  session."  Wright  v.  State,  35 
Tex.  Or.  R.  367,  33  S.  W.  973 ;  Hart  v.  State, 
44  S.  W.  1105.  The  lower  court  correctly  re- 
fused to  quash  the  Indictment  on  the  ground 
stated. 

Appellant  made  this  motion :  "Now  comes 
the  defendant  in  the  above-styled  and  num- 
bered cause,  and  respectfully  moves  the  court 
to  quash  the  service  of  the  Indictment  in 
said  cause,  a  certified  copy  of  wlilch  was 
purported  to  have  been  served  upon  this  de- 
fendant for  the  following  reasons:  That 
the  said  copy,  served  upon  this  defendant  by 
the  sheriff  of  Marion  county,  Tex.,  was  and 
Is  not  a  certified  copy  of  the  Indictment  as 
Is  required  by  the  state  to  be  served  upon 
this  defendant  two  days  before  the  trial  of 
the  defendant  upon  the  charge  of  murder, 
and  that  the  instrument  so  served  upon  him 
is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  of  this  motion.  Wherefore,  de- 
fendant prays  the  court  tliat  said  cause  be 
continued  until  such  time  as  this  defendant 
has  been  legally  served  with  a  certified  copy 
of  the  indictment  the  length  of  time  before 
the  trial  of  said,  cause  as  provided  by  law." 
The  court  heard  evidence  when  this  motion 
was  presented,  and  the  judge,  in  giving  the 
bill  to  his  action  in  overruling  It,  states 
this:  "This  term  of  court  opened  31st  day 
of  October,  1910.  Tbe  Indictment  in  this 
case  was  presented  and  filed  same  day.  No- 
vember second  case  was  set  for  trial  on 
November  18,  1910.  The  clerk  prepared  a 
copy  of  the  indictment  and  delivered  it  to 
the  sheriff,  to  be  delivered  to  the  defend- 
ant W.  B.  Stallcup  was  sheriff.  Hill  Thom- 
as was  his  deputy.  This  copy  was  delivered 
by  the  sherllf  to  Hill  Thomas,  to  be  delivered 
to  the  defendant,  which  he  did,  on  November 
2,  1910.  When  the  copy  was  delivered  by 
the  clerk  to  the  sheriff,  he  issued  no  pre- 
cept. The  sheriff  having  no  precept  made 
no  return  showing  service.  The  above  facts 
were  testified  to  by  the  sheriff  and  his  dep- 
uty. The  copy  served  on  defendant  was  a 
true  and  correct  copy  of  the  original  bill 
of  Indictment,  as  presented  by  the  grand 
jury,  but  It  was  not  certified  by  tbe  derk  at 
all.  The  original  bill  of  Indictment,  as  re- 
turned by  the  grand  jury,  had  four  witness- 
es Indorsed  on  it  The  copy  delivered  to 
defendant  had  these  same  four  witnesses 
indorsed  on  It  It  was  a  literal  copy.  After 
this  the  district  attorney  discovered  two 
other  vrltnesses,  and  wrote  their  names  on 
the  back  of  the  indictment  These  two 
names,  of  course,  did  not  appear  on  the  copy 
served  on  defendant.  After  these  facts  were 
established,  the  court  held  that  defendant's 


Digitized  by 


Google 


212 


141  SOUTHWESTERN  BBPOBTEE 


fFex. 


right  to  be  served  wltli  a  certified  copy  of 
the  Indictment  two  days  before  trial  had 
.been  substantially  complied  with,  and  over- 
ruled the  motion,  to  which  defendant  except- 
ed." It  further  appears  from  this  bill  that 
when  this  motion  was  made  the  clerk  Issued 
another  copy  of  the  indictment,  and  certi- 
fied thereto,  and  Issued  a  precept  to  the  sher- 
iff of  the  county  to  serve  It  on  the  appellant, 
and  the  sheriff  did  so,  and  made  his  writ 
on  the  precept  that  day;  but  the  court  says 
he  did  not  take  that  into  consideration  in 
passing  on  the  matter. 

[4]  It  will  be  seen  by  appellant's  motion 
that  his  motion  Is  to  qi^ash  the  service  of  the 
indictment;  but,  to  take  it  as  a  whole,  we 
understand  that  he  sought  to  quash  this,  be- 
cause the  copy  served  on  him  was  not  a  cer- 
tified copy  of  the  indictment.  Section  10, 
art.  1,  of  the  Bill  of  Rights  of  the  Constitu- 
tion, on  this  subject,  is,  "In  all  criminal 
prosecutions  the  accused  shall  •  »  •  have 
the  right  to  demand  the  nature  and  cause 
of  the  accusation  against  him  and  to  liave 
a  copy  thereof,"  not  that  he  Is  to  have  a 
certified  copy  thereof.  Article  540,  Code  of 
Criminal  Procedure,  requires  that  In  every 
case  of  felony,  when  the  accused  is  in  cus- 
tody, or  as  soon  as  he  may  be  arrested,  "It 
shall  be  the  duty  of  the  clerk  of  the  court 
where  an  indictment  has  been  presented  im- 
mediately to  make  out  a  certified  copy  of  the 
same  and  deliver  such  copy  to  the  sheriff, 
together  with  a  writ  directed  to  such  sher- 
iff, commanding  him  forthwith  to  deliver 
such  certified  copy  to  the  defendant"  The 
next  article  makes  it  the  duty  of  the  sher- 
iff to  immediately  deliver  this  copy  of  the 
Indictment  to  the  defendant,  and  return  the 
writ  to  the  clerk  Issuing  it,  with  his  Indorse- 
ment thereon,  showing  when  and  how  It  was 
executed.  Article  567,  Id.,  states  that  the 
defendant  shall  be  allowed  two  entire  days, 
exclusive  of  all  fractions  of  a  day,  after  his 
arrest  and  during  the  term  of  court  to  file 
written  pleadings;  and  the  next  article  states 
that  where  the  defendant  is  entitled  to  be 
served  with  a  copy  of  the  indictment  he 
shall  be  allowed  two  days  time,  mentioned 
In  the  preceding  article,  to  file  written  plead- 
ings after  such  service.  Article  432  requires 
that  the  state's  attorney  shall  prepare  all 
indictments,  and  shall  Indorse  thereon  the 
names  of  the  witnesses  upon  whose  testl- 
mouy  It  was  found. 

This  court,  in  construing  this  latter  arti- 
cle, has  repeatedly  held  that  where  such 
names  are  not  placed  upon  the  Indictment, 
and  the  copy  served  upon  the  accused  has 
not  these  names  on  it,  that  the  statute  on 
this  subject  was  directory,  and  the  failure  to 
place  the  names  thereon  and  furnish  the 
accused  with  a  copy  of  them  was  not  reversi- 
ble error.  Hart  v.  State,  16  Tex.  App.  202, 
49  Am.  Rep.  188;  Walker  v.  Stale,  19  Tex. 
App.  176;  Leslie  v.  State,  47  S.  W.  307.  In 
construing  the  other  articles  above  named, 
this  court,  in  Barrett  t.  State,  9  Tex.  App. 


35,  through  Judge  Clark,  says:  "^he  mere 
fact  that  the  clerk  failed  to  issue  a  writ  to 
the  sheriff,  directing  him  to  serve  the  de- 
fendant with  such  copy,  which  is  the  form 
prescribed  by  law  for  serving  copies  of  in- 
dictments (Code  Cr.  Proc.  art.  504),  did  tiot 
affect  the  substantial  validity  of  the  service, 
especially  in  view  of  the  fact  that,  upon  the 
case  being  called  for  trial  at  the  same  term 
of  the  court,  no  objection  was  interposed  by 
the  defendant  to  the  service  as  made,  and 
the  cause  was  continued  to  a  succeeding 
term  upon  his  own  application.  The  omis- 
sion to  issue  the  writ  affected  the  records 
of  the  court,  and  not  the  rights  of  the  de- 
fendant; and  the  writ  and  return  are  Im- 
portant, chiefly  as  preserving  record  evidence 
that  the  law  has  been  complied  with.  The 
defendant  received  in  person  a  certified  copy 
of  the  Indictment,  and  he  could  have  receiv- 
ed nothing  more,  had  the  writ  issued.  But, 
even  had  the  first  service  been  notably  de- 
fective, we  are  not  sure  that  the  defect  was 
not  entirely  cured  by  the  subsequent  official 
action  of  the  clerk  and  sheriff,  or  that  the 
signature  of  the  clerk  at  the  end  of  the  cer- 
tificate was  essential  to  the  validity  of  the 
certificate  accompanying  the  copy  of  the 
indictment  served  upon  the  defendant  a  sec- 
ond time.  There  is  no  pretense  that  the  copy 
received  by  the  defendant  was  not  an  exact 
copy  of  the  original,  and  the  clerk  testified 
that  the  copy  and  certificate  were  written 
by  himself  in  person.  The  signature  of  the 
clerk  appears  in  the  body  of  the  certificate, 
and  the  attesting  seal  of  the  court  afllrmed 
and  imparted  to  the  instrument  all  the  va- 
lidity requisite  under  the  law.  The  consti- 
tutional right  of  the  prisoner  'to  demand  the 
nature  and  cause  of  the  accusation  against 
him,  and  to  have  a  copy  thereof,'  has  cer- 
tainly not  been  denied  or  abridged ;  nor  is  it 
perceived  how  any  prejudice  could  Imve 
Inured  to  him  by  reason  of  the  alleged  de- 
fect, if  defect  it  be." 

And  this  court,  through  Presiding  Judge 
Davidson,  in  Hargrove  v.  State,  51  S.  W. 
1124,  says:  "When  the  case  was  called  for 
trial,  appellant  urged  that  he  had  not  been 
properly  served  with  a  copy  of  the  indict- 
ment A  contest  arose  over  this  question, 
and  the  bill  of  exceptions  shows  that  a  cer- 
tified copy  of  the  indictment  together  with 
the  writ  commanding  the  slieriff  to  serve  the 
same,  was  directed  and  given  to  the  sheriff 
of  Mills  county;  that  he  carried  these  pa- 
pers with  him  to  Ft.  Worth,  where  appellant 
was  confined,  and  there  handed  the  certified 
copy  of  the  Indictment  to  the  sheriff  of  Tar- 
rant county,  who  caused  said  copy  to  be  de- 
livered to  appellant;  the  sheriff  of  Mills 
county  making  the  return  upon  the  writ  of 
the  service  of  said  indictment.  The  certified 
copy  of  the  indictment  was  in  fact  served 
upon  appellant.  The  contention  of  apt>ellant 
seems  to  be  that  in  order  to  make  out  a 
legal  service,  it  was  necessary  that  the  sher- 


Digitized  by 


Google 


Tex.) 


liXTSTER  V.  STATE 


213 


Iff  of  HlUs  county  should  execute  the  writ 
and  make  the  serylce  la  person;  and  that 
this  most  be  performed  In  Mills  county. 
Tbis  we  understand  to  be  his  contention. 
We  do  not  believe  this  is  correct.  The  Im- 
portance of  the  writ  is  chiefly  to  furnish  rec- 
ord evidence  tliat  the  copy  has  been  deliver- 
ed to  defendant;  and,  if  this  has  been  in 
fact  done,  no  right  of  his  is  prejudiced  by 
the  neglect  or  failure  of  the  clerk  to  issue 
the  writ.  Barrett  v.  State,  9  Tex.  App.  33; 
Bonner  v.  State,  29  Tex.  App.  223,  15  S.  W. 
821.  The  statute  provides  that  a  certified 
copy  of  the  indictment  shall  be  made  out  by 
the  clerk,  whi(A  shall  be  delivered  to  the 
sberur,  together  with  the  writ  directed  to 
vach  BherUr,  commanding  him  forthwith  to 
deliver  such  certified  copy. to  t*ie  defendant. 
We  miderstand  that,  under  the  decisions,  if 
In  fact  the  defendant  has  had  the  certified 
copy  delivered  to  him  in  time  for  prepara- 
tion for  the  trial,  it  would  not  be  material 
that  it  should  be  done  by  the  sheriff  in  per- 
son. If  in  fact  the  certified  copy  has  been 
delivered  to  him,  although  by  some  one  else 
than  the  sheriff,  still  It  would  be  suflSclent 
nnder  the  statute." 

[t]  We,  therefore,  take  it  from  the  CJonsti- 
tntlon,  and  these  statutory  provisions  and 
decisions  quoted,  that  the  object  and  purpose 
of  the  law  is  that,  if  the  accused  is  Indicted 
for  a  felony,  and  Is  arrested  and  in  custody, 
be  shall  have  a  true  copy  of  the  Indictment, 
80  as  to  enable  bim  to  know  what  the  ac- 
cusation against  him  is,  and  that  he  shall 
have  this  at  least  two  days  before  his  trial, 
so  as  to  give  him  time  and  opportunity  to 
prepare  for  trial  and  his  defense.  The  rec- 
ord In  this  case  unquestionably  shows  that 
the  clerk  made  out  an  actual,  literal  copy  of 
the  bidlctment  on  November  2,  1910,  and 
that  the  sheriff  on  that  day  actually  served 
It  Dp«n  the  appellant  by  delivering  it  to  him 
In  tjerson.  The  certificate  of  the  derk  that 
a  copy  issued  by  bim  Is  a  true  copy  would 
Dot  make  it  so,  unless,  as  a  matter  of  fact, 
it  was  a  true  copy;  and  if  a  copy  was  not  a 
true  copy  in  any  essential  particular  it  would 
be  the  duty  of  the  court  to  quash  it,  and 
have  the  accused  properly  served  with  a 
tme  copy,  and  postpone  the  trial  of  the  case 
nntil  that  was  done,  as  was  held  should  be 
done  in  the  case  of  Ligbtfoot  v.  State,  77  S. 
W.  793;  but  where,  as  in  this  case,  the  clerk 
issued  an  absolutely  true  copy,  although  he 
did  not  certify  so,  and  the  sheriff  actually 
served  that  upon  the  appellant,  although  the 
sheriff  had  no  precept  Issued  by  the  derk, 
commanding  bim  to  do  so,  it  would,  in  our 
opinion,  fully  meet  the  objects  and  require- 
ments of  tbe  law.  And  especially  is  this 
trne  when,  as  In  this  case,  no  injury  is 
shown  to  liave  occurred  to  the  appellant  by 
reason  thereof.  If  any  injury  bad  been 
shown  to  have  occurred  to  the  appellant  by 
reason  thereof,  a  different  question  would  be 
nised.    So  that  we  conclude  that  the  lower 


court  did  not  err  in  not  quashing  the  service 
of  the  indictment  upon  the  appellant 

[6]  Appellant  made  a  motion  to  quash  and 
dismiss  the  service  of  tbe  special  venire  up- 
on him,  because  what  was  served  upon  bim, 
purporting  to  be  a  copy  thereof,  is  not  such 
copy  as  is  required  by  law  to  be  served  upon 
him.  Tbe  court  beard  the  evidence,  when 
passing  upon  this  motion,  and  the  bill  pre- 
senting the  question  shows  that  it  was  prov- 
ed thereon  that  the  term  of  court  convened 
October  31,  1910,  and  the  grand  Jury  pre- 
sented the  Indictment  on  that  day.  On  No- 
vember 2,  1910,  the  case  was  set  for  trial  on 
November  18th,  and  a  special  venire  of  60 
persons  ordered  drawn  in  accordance  with 
law,  and  made  returnable  November  16tb; 
that  In  accordance  with  this  order  the  clerk 
drew  the  venire  according  to  law,  and  de- 
livered it  to  tbe  sheriff  on  November  2, 
1910.  The  sheriff  at  once  proceeded  to  sum- 
mon the  Jurors  in  accordance  with  law.  He 
summoned  43,  giving  the  name  of  each,  and 
when  and  bow  he  summoned  him.  Seven 
he  failed  to  summon.  He  gave  the  name  of 
each  of  these,  the  diligence  used,  and  that 
he  did  not  summon  them,  because  six  had 
removed  from  the  county,  and  one  had  died. 
After  finishing  his  work,  he  returned  the 
whole  to  the  clerk.  On  November  10th  the 
clerk  prepared  a  true  and  correct  copy  of 
the  whole  thing — the  60  Jurors  drawn,  tbe 
43  summoned,  and  the  7  not  summoned,  and 
delivered  it  to  tbe  sheriff,  to  be  delivered  to 
the  defendant.  He  gave  him  no  process, 
and  issued  none.  On  November  16th  the 
sheriff  delivered  this  certified  copy  to  the  de- 
fendant in  person.  He  had  no  precept,  and 
made  no  return,  showing  service.  The  copy 
so  issued  by  the  clerk  and  served  by  the 
sheriff  on  the  appellant  was  a  literal  and  ex- 
act copy  of  the  original,  except  that  tbe  cer- 
tificate of  the  clerk  is  dated  November  lOtb. 
It  seenu  that  the  clerk,  on  November  17tb, 
examined  tbe  original  special  venire  and  the 
sheriff's  return  thereon  in  bis  ofllce,  and  con- 
cluded that  the  blank  certificate  thereon 
ought  to  be  filled  out  by  bim;  so,  on  Novem- 
ber 17th,  be  filled  out  the  blank,  made  the 
proper  certificate,  and  signed  it,  but  omitted 
placing  bis  official  seal  thereon.  The  law 
(article  653,  0.  G.  P.)  requires  the  clerk  to 
make  a  list  of  the  names  of  persons  sum- 
moned upon  a  special  venire,  make  a  copy 
thereof,  and  issue  a  writ,  commanding  the 
sheriff  to  deliver  such  copy  to  the  defend- 
ant, and  requires  tbe  sheriff  to  Immediately 
do  so,  and  indorse  bis  return  thereon,  show- 
ing the  manner  and  time  of  its  execution. 
The  next  article  requires  that  no  defend- 
ant in  a  capital  case  shall  be  brought  to  tri- 
al until  be  has  had  one  day's  service  of  the 
copy  of  the  names  of  persons  summoned  un- 
der a  special  venire,  unless  he  waives  the 
right,  or  is  on  bail.  In  our  opinion,  the  rec- 
ord on  this  question  clearly  shows  that  this 
statute  was  substantially  complied  with,  and 
that  the  appellant,  more  than  one  day,  in 
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fact,  more  than  two  days,  exclustve  of  the 
day  of  service  and  the  day  the  trial  began, 
was  served  actually  and  properly  with  a 
copy  required  by  this  law,  and  the  court  be- 
.low  did  not  err  In  not  quashing  the  special 
venire  on  the  grounds  set  up  In  the  motion 
for  that  purpose. 

The  appellant  nowhere,  as  shown  by  the 
record,  asked  any  special  charge,  nor  does 
the  record  show  any  bill  of  exceptions  to  the 
admission  or  exclusion  of  evidence. 

[7]  In  addition  to  the  questions  raised  by 
appellant  which  we  have  noted  above,  the 
seventh  ground  of  the  motion  for  new  trial 
is:  "The  court  erred  in  failing  to  charge 
the  Jury  on  manslaughter  as  requested  by 
the  defendant,  because  the  evidence  fully 
justifies  such  charge."  As  stated  above,  the 
record  shows  no  requested  charge  by  appel- 
lant. Under  the  circumstances,  this  ground 
of  the  motion  Is  too  general  to  be  considered. 
Mansfield  v.  State,  138  S.  W.  591. 

[8]  Besides  this,  we  have  time  and  again 
gone  carefully  over  this  record  and  all  the 
testimony,  and  it  is  our  opinion  that  no  Is- 
sue of  manslaughter  was  raised  or  should 
have  been  submitted,  even  if  asked  by  special 
charge  on  the  trial  of  the  case. 

The  record  shows  this  state  of  facts: 

The  appellant  was  married  to  the  deceas- 
ed June  30,  1909,  and  they  lived  together  un- 
til the  day  before  he  killed  her,  which  was 
on  April  26,  1910.  Prior  to  her  marriage,  the 
deceased  had  lived  at  her  uncle's,  and  while 
living  there,  two  or  three  years  before  her 
marriage  to  appellant,  she  had  an  illegiti- 
mate child  by  Anderson  Tyler,  who  lived  on 
her  uncle's  place  at  the  time  she  had  the 
megitimate  child,  when  she  married  appel- 
lant, and  when  she  was  killed.  The  appel- 
lant knew  about  the  illegitimate  child,  who 
was  the  father  of  it,  and  that  Tyler  had 
lived  on  her  uncle's  place  prior  to  his  mar- 
riage, and  that  he  was  living  there  during 
the  year  and  at  the  time  he  killed  her.  Ap- 
pellant and  his  wife  had  lived  several  miles 
from  her  uncle's  in  the  bottom.  On  the  Mon- 
day morning  before  appellant  killed  her  on 
Tuesday  evening  late,  when  he  went  to 
work,  he  left  her  at  his  home,  fie  did  not 
come  back  until  night  When  be  returned  at 
night,  she  was  gone;  she  left  home  in  the 
morning  some  time  after  he  left  home,  and 
went  to  her  nude's.  When  appellant  return- 
ed home  Monday  night  and  found  she  was 
gone,  he  at  once  went  to  her  uncle's,  bunting 
for  her.  He  reached  her  uncle's  between  10 
and  11  o'clock  Monday  night,  and  found  she 
was  there,  and  sleeping  with  a  daughter  of 
her  uncle.  A  pallet  was  made  for  him  in  an- 
other room,  where  he  slept  the  remainder  of 
the  night  The  next  morning  after  break- 
fast, as  soon  as  he  got  an  opportunity,  he 
talked  to  his  wife,  when  she  told  him  that 
she  had  abandoned  him  for  the  negro  Tyler. 
He  talked  to  her  during  that  morning  as 
oftm  as  he  could,  and  tried  to  shame  her, 
and  to  persuade  and  induce  her  to  return  to 


his  home  and  live  with  him,  bnt  She  per- 
sistently refused  to  do  so.  He  stayed  at  her 
uncle's,  where  she  was,  all  of  that  day  until 
perhaps  the  middle  of  the  evening,  when  they 
and  several  others  together  went  fishing. 
The  negro  Tyler  was  at  her  uncle's  Jost 
about  or  Just  after  noon  on  Tuesday,  vrhea 
appellant's  wife  was  there,  and  appellant 
saw  and  talked  to  him  at  that  time.  This 
was  after  his  v<rife  had  that  morning  told 
him  that  she  had  left  him  (appellant)  for  the 
said  negro  Tyler,  and  after  he  had  repeated- 
ly talked  to  her  about  it  trying  to  shame 
her,  and  persuade  and  induce  her  to  return 
to  his  home  and  live  with  him.  But  she  per- 
sistently refused  to  return  to  his  home  and 
live  with  him,  but  insisted  that  she  had  quit 
him  for  the  negro  Tyler. 

On  the  way  to  the  creek  going  fishing,  the 
state's  witnesses  claim  that  the  appelant 
was  along  with  the  crowd,  but  more  particn- 
larly  with  the  deceased,  and  that  he  was 
playing  and  fooling  with  her  in  a  good  hu- 
mor, and  in  that  way  making  love  to  her,  at- 
tempting to  induce  her  to  return  home.  He 
denied  all  this,  but  said  that  he  was  trying, 
during  the  day,  to  Induce  her  to  return  to 
him,  and  that  while  she  would  talk  to  him 
occasionally  friendly  she  was  mote  unfriend- 
ly than  friendly  during  the  whole  time. 

After  they  got  down  to  the  creek  and  be- 
gan fishing,  one  of  bis  witnesses  states  that 
appellant  left  them,  saying  he  was  going 
home,  and  told  his  wife  good-bye.  Another 
witness  testified  that  late  in  the  evening  the 
appellant  came  to  where  she  was  in  the 
field  plowing,  not  very  far  from  where  the 
crowd  was  fishing,  stating  to  her  that  he 
was  after  a  drink  of  water.  She,  hearinp; 
the  laughing  and  talking  down  on  the  creek 
by  the  others,  and  among  them  his  wife, 
asked  appellant  if  his  wife  was  going  back 
to  him,  and  he  replied,  "No";  that  he  couldn't 
get  her  to  come  back,  but  if  he  didn't  get 
her  to  come  back  somebody  was  going  to 
be  hurt  Appellont,  after  this  conversation 
with  this  witness,  returned  to  where  his 
wife  was  fishing.  One  of  the  state's  wit- 
nesses said  that  she  heard  appellant  and  his 
wife  immediately  before  he  killed  her,  and 
saw  the  killing,  and  heard  what  passed  be- 
tween them  at  the  time.  She  testified  that 
she  was  fishing  near  them  In  the  same  creek, 
and  was  close  enough  both  to  see  and  to 
hear.  The  appellant  stated  that  this  witness 
was  some  30  to  50  yards  from  him  and  his 
wife  at  the  time,  but  that  because  of  bushes 
and  weeds  she  could  not  see  them.  This 
state's  witness  in  efTect  testified  that  imme- 
diately before  the  killing  she  heard  the  ap- 
pellant ask  the  deceased  repeatedly  If  she 
was  going  to  go  home  with  him,  and  she 
as  often  replied,  "Jio,"  and  appellant  then 
struck  her  In  her  breast  with  his  fist.  The 
witness  testified  that  the  lick  was  with  his 
fist.  (The  evidence  would  Justify  the  finding 
that  it  was  not  with  his  fist  but  that  he 
stabbed  her  at  this  time  with  his  knife.) 


Digitized  by 


Google 


Tex.) 


PBESSI^T  V.  STATX 


215 


Tbat  tbe  effect  of  tbls  Uck  was  to  cause  the 
deceased  to  torn  around  and  around,  and 
as  8lie  vas  doing  so  she  exclaimed  two  or 
three  times,  "Oh,  111  take  you  back !"  That 
the  appellant  said:  "If  you  don't  do  me  no 
good,  you  wont  do  no  other  God  damn  negro 
no  good."  That  she  then  fell  or  was  knocked 
by  the  appellant  Into  the  water.  He  then 
jumped  astraddle  of  her  In  the  water,  and 
began  stabbing  her  with  his  knife.  The 
evidence  clearly  shows  that  he  stabbed  her 
two  or  three  times  In  the  breast;  one  of 
the  breast  stabs  opening  her  breast  several 
Inches;  that  he  stabbed  her  one  or  more 
Umes  in  the  stomach,  ten  times  in  the  back; 
and  that  he  cut  her  throat  from  ear  to  ear, 
catting  the  whole  of  the  windpipe  and  the 
neck  to  the  bone,  almost  severing  the  bead 
from  the  body.  This  state's  witness,  who  was 
nearest  to  him  at  the  time  of  the  killing,  as 
soon  as  appellant  knocked  deceased  into  the 
water,  called  to  one  of  the  other  women  who 
was  with  the  crowd  fishing  further  up  the 
creek  and  away  from  them,  and  that  that 
woman  at  once  came  down  to  where  she  was, 
and  they  both  started  down  to  where  the  de- 
ceased and  appellant  were  in  the  water, 
the  one  furthest  ofT,  who  had  not  seen  what 
had  occurred,  thinking  that  the  deceased 
had  fallen  Into  the  water  and  was  drowned; 
that  when  th^  got  near  to  where  appellant 
was  coming  out  of  the  water  he  cursed  them, 
and  ordered  them  away,  and  began  to  bunt 
for  aomethtng  to  hurt  them  with;  and  tbat 
they  thereupon  became  scared  and  ran  away, 
and  gave  the  alarm.  The  appellant  ran 
away,  and,  although  the  sheriff  and  his  dep- 
atlee  began  hunting  for  blm  that  night  they 
did  not  catch  him  until  on  the  sixth  day 
thereafter,  and  he  was  then  tn  some  other 
connty  than  the  one  in  which  the  killing 
occurred. 

The  appellant  claimed  in  his  testimony 
tbat  at  her  vntie'e  house,  when  he  talked 
over  the  matter  with  her  in  the  morning 
of  the  day  he  killed  her  in  the  evening,  "why 
she  told  me  she  was  quit  me  for  Anderson 
Tyler.  Of  course,  I  tried  to  shame  her  out 
of  it,  and  tried  to  get  her  to  come  on  back 
home;  that  la  what  she  told  me  before  we 
left  the  house.  •  •  •  I  would  talk  to 
her  as  often  as  I  could  get  her  to  talk  to 
me  when  she  wasn't  where  anybody  else 
wag.  »  •  •  As  to  what  I  said  to  my 
wife  oa  the  branch  at  the  time  of  the 
troable^  I  told  her  she  ought  not  to  talk 
aboat  telling  me  to  my  face  she  would  quit 
me  for  another  man,  and  she  said:  'Yes;  I 
did  say  so,  and  If  you  fool  around  with  me 
1  will  have  you  killed.'  I  told  her  not  to 
tell  me  that  any  more."  And  he  claims 
that  she  thereupon,  having  a  knife  In  her 
hand,  and  he  having  his  in  his  pocket,  got 
op  and  grabbed  him  by  the  collar,  and  be- 
gan raking  on  him  with  the  knife  she  had; 
that  he  had  on  a  slicker,  and  that  she  did 


not  cut  him,  and  she  made  no  impression  on 
the  slicker,  and  did  not  anywhere  cut  blm 
or  the  slicker;  and  he  claims  that  what  he 
did  then  was  all  through  passion;  that  he 
had  no  intention  to  kill  her;  that  he  loved 
her,  and  didn't  want  to  kill  her.  He  admits 
that  in  the  morning  when  he  first  talked 
to  his  wife  she  told  him  that  she  had  quit 
him  for  Anderson  Tyler;  that  at  noon  or 
about  that  time,  Anderson  Tyler  was  at  her 
uncle's  house,  where  he  and  bis  wife  and 
the  others  were,  and  tbat  he  himself  talked- 
to  Anderson  Tyler  at  that  time,  but  said 
nothing  to  him  about  his  wife  having  quit 
appellant  for  him  (Tyler).  He  claims,  also, 
that  at  the  Immediate  time  of  the  killing 
he  was  angry  and  scared,  angry  about  what 
his  wife  had  told  him  tbat  she  had  quit 
him  for  Tyler,  and  would  not  return  home 
with  him,  and  was  scared  because  she  was 
raking  on  him  with  her  knife,  and  that  he 
started  in  on  her  with  his  knife  because  he 
was  afraid,  and  through  the  heat  of  passion. 

Under  all  the  circumstances  and  the  tes- 
timony In  tbls  case,  It  is  our  opinion  that 
the  evidence  did  not  call  for  a  charge  on 
manslaughter;  that  the  killing  of  appellant's 
wife  by  him  was  premeditated,  after  study-- 
Ing  over  It  and  thinking  about  it,  and  talk- 
ing with  her  all  day,  and  after  falling  to 
Induce  her  to  return  to  him,  and  not  quit- 
ting him  for  Anderson  Tyler;  that  he  de- 
termined to  kill  her,  and  did  then  and  there 
kin  her,  as  testified  to  by  one  of  the  wit- 
nesses, 80  tbat  if  she  did  not  do  him  any  good  ' 
she  would  not  "do  no  other  God  damn  ne- 
gro no  good." 

There  being  no  reversible  error,  the  Judg- 
ment will  be  aflSrmed. 


PRESSLET  V.  STATES. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 

1911.     On  Motion  for  Rehearing, 

Dec.  6,  1911.) 

1.  Cbiuinal  Law  (§  539*)— Evidencb— Tes- 
timony OW  PRELraiNART  TBIAL. 

Accused's  testimoDv  before  the  examining 
magistrate  is  admissible  against  him  on  his 
subsequent  trial,  though  he  does  not  then  tes- 
tify. 

[Ed.   Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  1230;  Dec.  Dig.  |  639.*] 

On  Motion  for  Rehearing. 

2.  Criminal  Law  (|  539*>—Bvidknot— State- 
ment or  Accused. 

After  the  examination  of  the  other  wit- 
nesses on  accused's  examining  trial  before  a 
magistrate,  in  which  he  was  charged  with  horse 
theft,  be  signed  a  sworn  statement,  attested  by 
a  justice,  to  the  effect  that  he  bought  the  horse 
from  a  colored  man  and  paid  for  it  in  ttie  pres- 
ence of  certain  persons,  and  thereafter  sold  it. 
Held,  that  the  statement  was  admissible  on 
trial,  as  accused's  testimony  given  on  the  exam- 
ining trial,  irrespective  of  whether  it  was  ad- 
missible as  a  "statement"  made  after  the  statu- 
tory warning. 

[E3d.    Note. — For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  8  1230;   Dec.  Dig.  |  639.*] 
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Appeal  from  District  Court,  Austin  Coun- 
ty; John  T.  Duncan,  Special  Judge. 

Henry  Pressley,  alias  Tom  Pressley,  was 
convicted  of  theft,  and  he  appeals.    Affirmed. 

Carothers  &  Brown,  for  appellant  C.  B. 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

PRENDER6AST,  3.  Appellant  was  In- 
dicted and  convicted  of  the  theft  of  a  horse. 
This  Is  the  second  appeal  In  this  case.  The 
other  is  reported  in  131  S.  W.  332.  He  was 
found  guilty,  and  his  penalty  fixed  at  five 
years  confinement  In  the  penitentiary. 

The  report  of  the  other  case  sufficiently 
states  the  case,  so  that  an  extended  state- 
ment of  the  evidence  in  this  Is  unnecessary. 

1.  Appellant  contends,  in  his  motion  for 
a  new  trial,  that  the  evidence  Is  Insufficient 
to  sustain  the  conviction.  We  have  care- 
fully gone  over  It  several  times,  and,  with- 
out stating  it.  It  is  our  opinion  that  It  clearly 
justified  the  verdict 

2.  Appellant  raises  the  same  question  on 
this  appeal,  as  he  did  on  the  previous  ap- 
peal, of  the  claimed  insufficiency  of  the  In- 
dictment. The  question  was  correctly  decid- 
ed against  him  on  the  other  appeal.  It  Is 
unnecessary  to  further  notice  it 

3.  Another  question  Is  shown  by  appel- 
lant's bill  of  exceptions  No.  1  to  the  introduc- 
tion of  the  statement  given  by  the  appellant 
before  the  Justice  of  the  peace  on  the  exam- 
ining trial  of  his  case.  In  order  to  properly 
state  this,  we  will  give  the  testimony  in  full 
of  the  Justice  of  the  peace,  E.  A.  Wommel, 
including  therein  the  signed  statement  by 
the  appellant  Just  as  It  Is  in  the  statement 
of  facta:  "I  am  Justice  of  the  peace  of 
BellvlIIe,  Austin  county,  Tex.  I  conducted 
an  examining  trial  of  defendant  in  my  court, 
and  the  defendant  was  charged  with  stealing 
a  horse  from  Jotm  Vlck.  On  the  date  of  the 
trial  on  the  21st  day  of  July,  1909,  I  held 
the  examining  trial.  The  defendant  being 
brought  into  court  by  the  deputy  sheriff,  I 
informed  the  defendant  that  he  had  the  right 
to  make  the  statement  In  the  case  about  the 
offense  with  which  he  was  charged,  but  that 
any  statement  he  might  make  could  be  used 
in  evidence  against  him.  He  said  that  he 
wanted  to  make  a  statement  and  was  very 
anxious  and  willing  to  make  a  statement, 
and  after  I  had  given  him  this  warning  he 
then  made  the  statement  on  the  examining 
trial  which  I  have  here,  which  reads  as  fol- 
lows: 'The  State  of  Texas  v.  Henry,  alias 
Tom  Pressley.  No.  881.  Theft  of  a  horse. 
The  defendant  being  sworn  stated  that  he 
bought  the  horse  in  Bay  City.  I  bought  him 
from  a  colored  man  by  the  name  of  John. 
The  other  name  I  don't  remember.  I  paid 
for  the  horse  at  Eagle  Lake  In  the  presence 
of  W.  C.  Lamers,  Mr.  The  Huver.  I  paid 
thirty-eight  dollars  and  seventy-five  cents 
and  I  sold  him  for  fifteen  dollars.  I  bought 
the  horse  some  time  In  April  this  year. 
Two  days  after  I  traded  for  him  In  Bay 
City  I  paid  for  the  horse  at  Eagle  Lake. 


[Signed]  Henry  Pressley.'  (Said  statement 
was  sworn  to  by  defendant  before  and  at- 
tested by  E.  A.  Wommel,  Justice  of  the 
peace.)  My  recollection  is  that  the  foregoing 
statement  was  made  after  the  examination 
Of  any  other  witnesses.  My  practice  is  dif- 
ferent when  a  defendant  Is  represented  by 
counsel.  The  defendant  In  this  case  was 
not  represented." 

In  connection  with  this,  and  with  appel- 
lant's attack  on  the  charge  of  the  court  we 
will  give  some  further  of  the  testimony. 

On  July  22,  1909,  the  state  witness  Os- 
wald Rlchter  met  appellant  In  the  road  near 
Industry,  Austin  county,  Tex.  He  was  rid- 
ing a  good  horse  barebacked,  with  a  rope 
bridle.  He  seemed  nervous  and  excited.  He 
offered  to  sell  this  horse  to  this  state  witness 
for  $46,  and  finally,  after  parleying  with 
the  witness,  agreed  to  take  $15  for  the  horse. 
The  horse  was  shown  by  the  testimony  of 
this  and  other  witnesses .  to  be  worth  from 
$66  to  $75.  The  conduct  and  appearance  of 
the  appellant  excited  this  witness'  suspicion, 
and  he  Induced  appellant  to  go  with  him 
from  where  he  met  him  In  the  road  to  the 
town  of  Industry.  This  witness  asked  him 
from  whom  he  bought  this  horse,  and  he 
stated  that  he  could  not  remember;  it  was 
from  John  somebody. 

When  the  appellant  reached  Industry,  in 
talking  with  another  state  witness,  Henry 
Belcher,  he  told  this  vritness  that  he  bodght 
the  horse  in  Bay  City;  the  witness  statin? 
he  might  have  said  Eagle  Lake,  he  could  not 
remember  exactly.  To  another  witness,  Wil- 
liam Belcher,  on  the  same  date,  he  told  him 
that  he  bought  the  horse  from  a  man  by 
the  name  of  John  Schroeder  or  John  Schried- 
er,  or  some  name  like  that  In  the  town  of 
Bay  City. 

The  appellant  Introduced  several  witness- 
es, among  them  Merldy  Gates,  who,  among 
other  things,  testified  that  appellant  bought 
the  horse  near  Bay  City  from  a  strange  ne- 
gro man  whom  they  met  on  the  road,  and 
at  the  time  borrowed  $10  from  his  sister  to 
pay  on  the  horse.  His  sister,  Sarah  Mc- 
Jimpsey,  testified  that  they  met  this  man,. 
Johnnie  Hayden,  from  whom  appellant  bought 
the  horse,  about  three  miles  from  Eagle 
Lake,  and  that  she  loaned  appellant  the  $10 
to  pay  thereon  at  the  time.  Oreen  Seldera, 
another  of  his  witnesses,  testified  that  he 
saw  the  appellant  riding  this  horse  In  hia 
(witness')  field  some  time  in  May,  1009,  and 
that  the  appellant  stated  to  him  that  he 
bought  the  horse  from  a  man  on  the  road  be- 
tween Eagle  Lake  and  home. 

Now,  recurring  to  appellant's  bill  of  ex- 
ceptions as  to  the  introduction  in  evidence 
of  the  appellant's  written  statement  copied 
above  In  the  testimony  of  the  Justice  of  the 
peace,  the  appellant  by  the  biU  made  a  great 
many  objections  to  the  introduction  thereof. 
We  will  give  all  of  them  substantially.  They 
were  because  appellant  was  under  arrest 
charged  with  the  theft  of  the  horse,  and  In 
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the  cuatod?  of  tbe  officer;  and  becanse  the 
magistrate,  before  whom  the  examination 
was  held,  did  not,  before  tbe  examination  of 
the  witnesses,  inform  tbe  defendant  that  It 
was  bis  right  to  make  a  statement  relative 
to  the  accosatlonB  against  him,  nor  did  he 
then  inform  the  defendant  that  he  could  not 
be  compelled  to  mal^e  any  statement  what- 
erer,  and  that  if  he  did  make  any  statement 
it  might  be  nsed  in  evidence  against  him; 
and  farther  because  said  statement  was  not 
made  before  the  examination  of  any  of  tbe 
witnesses,  bnt  in  fact  made  after  the  wit- 
nesses for  the  state  had  been  examined;  and 
further  because  he  was  required  to  swear  to 
and  did  swear  to  the  statement;  and  further 
because  said  magistrate  did  not  at  any  time 
Inform  the  defendant  that  he  could  not  be 
compelled  to  make  any  statement,  but  sug- 
gested to  bim  tbe  making  of  the  statement 
after  the  state  had  introduced  its  witnesses; 
and  further  because  the  magistrate  did  not 
make  any  certificate  attesting  and  authenti- 
cating the  statement  certifying  that  he  in- 
formed defendant  of  bis  right  to  make  a 
statement  before  the  witnesses  were  exam- 
ined, or  at  any  other  time,  or  that  he  in- 
formed the  defendant  that  he  could  not  be 
compelled  to  make  any  statement  whatever, 
or  that  snch  statement,  if  made,  could  be 
nsed  in  evidence  against  him;  and  further 
because  said  statement  does  not  show  that 
be  had  been  warned  by  the  person  to  whom 
the  same  was  made  either  that  he  did  not 
have  to  make  any  statement  at  all,  or  that 
any  statement  made  might  be  used  in  evi- 
dence against  him  on  the  trial  for  the  of- 
fense concerning  which  the  statement  was 
made. 

These  objections  were  overruled,  and  the 
court  permitted  tbe  introduction  of  the  state- 
ment in  connection  with  the  testimony  of 
the  magistrate  and  the  other  testimony.  The 
coort,  in  allowing  the  bill,  explained  and 
qnallfled  it  thus:  "The  witness,  E.  A.  Wom- 
mel.  Justice  of  the  peace  at  BellviUe,  Austin 
connty,  Tex.,  testified  that  he  held  an  ex- 
amining trial  wherein  the  defendant  was 
charged  with  the  theft  of  a  horse,  and  tes- 
tifled  that  he  informed  the  defendant  of  bis 
right  to  make  a  voluntary  statement  That 
the  defendant  thereupon  made  a  voluntary 
statement;  the  witness  Wommel  testifying 
that  the  defendant  was  very  anxious  and 
wining  to  make  such  statement  Statement 
was  read  by  witness  and  admitted  as  evi- 
dence before  the  Jury,  it  appearing  to  the 
court  that  the  defendant  had  been  advised 
of  his  rights  as  above  indicated  to  make  and 
did  make  a  voluntary  statement  in  the  ex- 
amining trial,  it  being  my  opinion,  based  on 
the  aforesaid  facts  testified  to  by  tbe  witness 
Wommel,  that  said  statement  was  taken  in 
accordance  witlt  the  law  governing  examin- 
ing trials,  and  that  the  law  excluding  state- 
ments of  persons  under  arrest  did  not  re- 
peal or  apply  to  proceedings  had  in  an  ex- 
amining trial    If  this  law  did  apply,  then 


tbe  statement  should  have  l>een  excluded. 
If  it  did  not  apply,  the  statement  was  prop- 
erly admitted  in  evidence." 

From  tbe  record,  and  from  the  objections 
by  appellant,  it  seems  that  tbe  contention  in 
the  court  below  was  more  particularly  that 
the  statement  by  the  appellant  was  a  confes- 
sion under  article  790  of  the  Code  of  Crim- 
inal Procedure  of  1895,  and  that  the  amend- 
ment of  that  article  by  the  act  of  1907,  page 
219,  from  what  it  had  theretofore  been,  reg- 
ulated not  only  a  confession  as  such,  but  tbe 
statement  of  the  accused  made  on  an  exam- 
ining trial,  as  regulated  by  articles  282  and 
283  of  the  Code  of  Criminal  Procedure. 

It  is  our  opinion  that  the  change  of  said 
article  790  by  the  Act  of  1907  was  intended, 
and  In  fact  relates  wholly  to  confessions  as 
such,  and  did  not  and  was  not  Intended  to 
change  the  law  with  reference  to  statements 
of  an  accused  in  examining  trials.  A  con- 
fession as  regulated  by  law  is  an  entirely 
distinct  thing  from  a  statement  by  tbe  ac- 
cused in  an  examining  trial.  The  distinc- 
tions have  always  been  noticed  and  mark- 
ed by  tbe  decisions  as  well  as  by  the  stat- 
ute. So  that,  so  far  as  the  objections  by  the 
appellant  to  the  introduction  of  said  state- 
ment in  evidence  pertained  to  the  confession, 
they  are  inapplicable  and  were  correctly 
overruled. 

Tbe  appellant's  objections,  however,  would 
algo  Include  the  statement  by  the  accused  in 
an  examining  trial.  The  statute  on  that  sub- 
ject is  as  follows: 

"Art  282,  C.  C.  P.:  Before  tbe  examina- 
tion of  the  witnesses  the  magistrate  shall  in- 
form the  defendant  that  It  Is  bis  right  to 
make  a  statement  relative  to  tbe  accusation 
brought  against  him,  but  shall  at  the  same 
time  also  inform  him  that  he  cannot  be  com- 
pelled to  make  any  statement  whatever,  and 
If  he  does  make  such  statement  it  may  be 
used  in  evidence  against  him. 

"Art  283,  C.  O.  P.:  If  the  accused  shall 
desire  to  make  a  voluntary  statement  he 
may  do  so  before  the  exanrination  of  any  of 
the  witnesses,  but  not  afterward.  His  state- 
ment shall  be  reduced  to  writing  by  tbe 
magistrate,  or  by  some  one  under  his  di- 
rection, or  by  tbe  accused  or  his  counsel,  and 
shall  be  signed  by  the  accused,  but  shall  not 
be  sworn  to  by  him.  If  the  accused  be  un- 
able to  write  bis  name,  be  shall  sign  the 
statement  by  making  bis  mark  at  the  foot  of 
the  same,  and  the  magistrate  shall  In  every 
case  attest  by  his  own  certificate  and  signa- 
ture to  the  execution  and  signing  of  the 
statement." 

These  two  articles  have  been  frequently 
construed  by  this  court.  The  decisions  there- 
abouts have  not  always  marked  the  distinc- 
tions between  such  a  statement  thereunder 
and  a  confession  as  regulated  by  said  article 
790. 

[1]  The  accused  can  take  the  stand  and 
testify  not  only  on  the  final  trial  but  on  any 
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examining  Mai,  and,  wben  he  does  so,  such 
testimony  on  any  subsequent  trial  can  be  in- 
trodnced  against  him  even  thougb  be  does 
not  then  again  testify. 

We  think  that  wherein  articles  282  and 
283,  above  quoted,  require  the  magistrate  to 
Inform  the  accused  that  it  is  his  right  to 
malie  a  statement  before  the  examination  of 
the  witnesses,  and  that  he  may  then  do  so, 
and  not  after  the  state  witnesses  iiave  tes- 
tified, is  merely  directory.  We  cannot  see 
how  it  would  be  to  his  disadvantage,  but 
rather,  in  our  opinion,  it  would  inure  to  his 
advantage  not  to  malce  a  statement  until  aft- 
er he  had  heard  the  state  witnesses.  It  ap- 
pears in  this  case  the  magistrate  gave  him 
substantially  the  warning  required  by  the 
statute  in  making  his  statement.  The  magis- 
trate did  reduce  his  statement  to  writing, 
and  he  signed  it  It  does  not  appear  that 
the  Justice  required  him  to  swear  to  it,  but 
that  he  did  so  voluntarily.  Nor  can  we  see 
how  his  swearing  to  it  would  render  it  in- 
admissible. We  think  the  statute  in  that  re- 
gard, too,  is  directory,  and  that  the  fact  that 
he  did  swear  to  it  would  not  of  itself  make 
it  inadmissible.  It  seems  to  us  that.  Instead 
of  being  against  the  appellant,  it  would  tend 
to  be  in  bis  favor  that  he  did  swear  to  it, 
and  so  the  same  thing  with  reference  to  the 
magistrate  authenticating  his  signature. 
There  is  no  question  whatever  In  this  case 
that  it  was  actually  signed  by  the  appellant 
after  being  reduced  to  writing  by  the  magis- 
trate, and  that  the  statement  that  was  in- 
troduced was  ills  statement  reduced  to  writ- 
ing, and  tliat  he  was  not  only  willing  to 
make  it,  but  very  anxious  and  desirous  of 
doing  so.  In  our  opinion  there  was  no  re- 
versible error,  under  the  circumstances  of 
this  case,  in  permitting  this  statement  to  be 
introduced  in  evidence  over  appellant's  ol>- 
jections. 

4.  The  only  other  question  is  the  appel- 
lant's attack  upon  the  cliarge  of  the  court  in 
charging  on  the  question  of  his  being  found 
in  possession  of  the  horse  recently  after  it 
was  stolen,  and  Ills  explanation  of  his  i>os- 
session.  Practically  each  paragraph  of  the 
court's  charge  on  that  subject  in  this  case  is 
attacked  by  appellant.  It  is  unnecessary  to 
quote  the  charge,  or  the  appellant's  various 
attacks  thereon.  Substantially  the  same  at- 
tacks were  made  upon  this  charge  as  on  the 
charge  on  the  former  trial  of  tlie  case,  and 
were  passed  upon  adversely  to  appellant 
therein.  The  charge  given  on  this  trial  now 
attacked  is  almost  an  Identical  copy  of  the 
charge  on  that  subject  laid  down  by  this 
court  in  Wheeler  v.  State,  34  Tex.  Cr.  R.  354, 
30  S.  W.  913,  and  which  has  many,  many 
times  been  approved  by  this  court  since  then 
as  correct.  The  court's  charge  in  this  trial 
has  met  and  remedied  all  of  the  suggestions 
to  perfect  It  made  by  Presiding  Judge  David- 
son in  his  opinion  reversing  the  case  on  the 
former  triaL     It  is  our  opinion  that  the 


court  gave  a  correct  charge  on  the  subject, 
and  covered  every  phase  of  the  case  fully  as 
favorable  to  appellant  as  he  was  entitled, 
and  that  the  charge  is  correct  and  applicable 
to  the  case. 

There  being  no  reversible  error  in  the  rec- 
ord, the  Judgment  will  be  affirmed,  and  it  is, 
accordingly,  so  ordered. 

On  Motion  for  Rehearing. 

The  appellant  raises  but  one  question  In 
Ills  motion  for  rehearing,  stating  that  this 
court,  as  he  believed,  had  inadvertently,  in 
the  decision  of  the  case  originally,  overlook- 
ed the  question  he  had  raised.  His  conten- 
tion and  point  on  the  question  as  to  the 
admissibility  of  what  is  designated  the  state- 
ment made  by  appellant  liefore  the  Justice 
of  the  peace  In  the  examining  trial  is  as- 
follows:  "The  statute  requires  a  warning  of 
three  distinct  parts:  (1)  That  the  defendant 
has  a  right  to  make  a  statement;  (2)  that 
he  cannot  be  compelled  to  make  any  state- 
ment wliatever;  and  (3)  tliat  if  he  does 
make  such  statement  it  may  be  used  in.  evi- 
dence against  him.  Article  282,  C.  C.  P. 
The  magistrate  gave  the  defendant  the  first 
part  of  the  warning  and  the  third  part,  but 
he  Ignored  the  second  part  as  completely  as 
if  it  were  not  in  the  statute." 

We  regret  to  have  to  say  that  the  opin- 
ion as  handed  down  does  not  accurately  ex- 
press what  was  Intended  to  be  the  opinion 
of  this  court  on  this  point.  This  is  due  to 
the  writer  alone.  It  is  now  due  to  the  ap- 
pellant, the  court,  and  the  writer  that  the 
matter  be  explained  so  as  to  express  the 
opinion  and  holding  of  the  court  correctly. 

In  the  preparation  of  the  opinion  for  the 
court  by  the  writer,  it  was  prepared  and 
the  admissibility  of  the  evidence  discussed 
alone  under  the  idea  that  the  evidence  com- 
plained of  was  admissible,  even  aa  a  state- 
ment under  the  examining  trial  statute,  as 
cited,  regardless  of  whether  it  was  adinis- 
sibie  as  the  evidence  of  the  appellant  on  the 
examining  trial  or  not  In  the  original 
preparation  of  the  opinion,  in  place  of  this, 
as  it  appears  therein:  "The  accused  can 
take  the  stand  and  testify  not  only  on  the 
final  trial,  but  on  any  examining  trial,  and, 
when  he  does  so,  such  testimony  on  any 
subsequent  trial  can  be  introduced  against 
him,  even  though  he  does  not  then  again 
testify" — the  original  opinion  contained  this: 
"In  the  case  of  Salas  v.  State,  31  Tex.  Cr. 
R.  485  [21  S.  W.  44],  on  an  examining  trial 
before  the  Justice  of  the  peace,  the  appellant 
was  shown  to  have  made  this  statement, 
which  was  reduced  to  writing  by  the  mag- 
istrate: 'My  name  is  Pedro  Salas,  and  live 
on  the  ranch  of  De  Leon,  in  Nueces  county. 
Voluntarily  I  state  that  I  am  guilty  of  the 
charge  of  burglary  on  the  4tb  of  July,  in 
the  storehouse  of  George  Hobbs,  in  the 
town  of  Collins.'  Tills  was  signed  and 
sworn  to  by  him.  The  appellant  objected  to 
the  introduction  of  this  statement,  but  the 
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conrt  orerruled  the  objections,  and  It  was 
introduced  in  evidence.  Judge  Hurt,  for  this 
roart,  In  commenting  thereon,  said  this: 
'Let  OS  concede  that  appellant  should  not 
hare  been  sworn,  and  concede  that  his  state- 
ment is  not  properly  authenticated  by  the 
justice.  Still  he  was  cautioned  that  It 
might  be  used  against  him,  and  he,  under 
these  facts,  voluntarily  made  and  signed  it. 
Suppose  he  had  written  a  letter  containing 
the  statement  under  discussion.  Would  not 
the  letter  have  been  evidence  against  him? 
Being  cautioned  as  the  law  directs,  the  fact 
that  he  was  in  arrest  does  not  affect  the 
qDesUon;  for  with  the  caution  his  state- 
ment would  be  precisely  the  same  as  if  he 
was  not  under  arrest.  We  are  of  opinion 
the  statement  was  properly  admitted  in  evi- 
dence.' See,  also,  Grlmslnger  v.  State,  44 
Tex.  Cr.  K.  1  [69  S.  W.  583];  Williams  v. 
State,  87  Tex.  Cr.  R.  154  [38  S.  W.  899]; 
Briscoe  V.  State,  37  Tex.  Cr.  R.  464  [36  S. 
W.  281];  Kirby  v.  State,  23  Tex.  App.  13 
to  S.  W.  165];  DDl  v.  State,  35  Tex.  Cr.  R. 
•J40  [33  S.  W.  Via,  60  Am.  St.  Rep.  37]; 
Shaw  V.  State,  32  Te.x.  Cr.  R.  155  [22  S.  W. 
588].  In  the  cases  of  Alston  v.  State,  41 
Tei.  39,  and  Guy  v.  State,  9  Tex.  App.  161, 
It  was  held  that  if  the  statement  taken  on 
the  examining  trial  was  not  proi)erly  au- 
thenticated, or  If  defective  for  any  Irregu- 
larity, it  might  be  proved  by  parol  and  the 
testimony  Introduced" — which  is  now  made 
a  part  of  the  original  opinion,  as  the  writ- 
er's views. 

[2]  Upon  final  consultation,  before  the 
original  opinion  was  handed  down,  the 
whole  court  was  of  the  opinion,  and  still  is, 
that  what  is  called  the  "statement"  was 
tn  fact  the  "evidence"  of  the  appellant  given 
by  Urn  on  the  examining  trial  and  was  ad- 
missible as  his  testimony,  without  deciding 
whether  it  was  admissible  as  a  "statement" 
nnder  articles  282  and  2S3  of  the  Code  of 
Criminal  Procedure,  or  not.  It  did  not  oc- 
cur to  the  writer  at  the  time  that  the  bal- 
ance of  the  original  opinion  on  that  point 
woald  be  left  in  the  condition  it  was;  hence 
he  did  not,  as  he  should  have  rewritten  the 
opinion  on  that  point 

The  whole  court,  as  stated  above,  is  of  the 
opinion  that  the  evidence  of  the  appellant 
given  before  the  Justice  of  the  peace  on  the 
examining  trial  was  clearly  admissible  on 
this  trial  as  his  testimony  given  on  the  ex- 
amining trial.  The  writer  is  of  'the  opinion 
that  it  was  also  admissible  as  a  "statement" 
under  said  articles  of  the  C.  C.  P.,  though 
the  other  two  members  of  the  court  ex- 
press no  opinion  on  that  point,  as  they  deem 
it  unnecessary.  The  writer,  being  of  the 
opinion  that  under  the  whole  circumstances, 
as  detailed  by  the  testimony  of  the  Justice 
of  the  peace,  not  only  the  first  and  third 
grounds  of  the  appellant's  contention,  shown 


above  were  complied  with,  but  the  second 
thereof  in  substance  also  was  complied  with. 
The  motion  for  rehearing  will  therefore 
be  overruled. 


TRBADWELL  r,  STATE. 

(Court  of  Criminal   Appeals  of  Texas.     Nov. 

29,  1911.) 

Gbiuinai.  LiAw   (i  824*)— INSTBUCTIONS— Re- 
quests— Necessity. 

In  the  absence  of  any  request,  and  in  the 
absence  of  any  exception  to  the  charge  as  given, 
a  conviction  will  not  be  reversed  because  ot 
the  failure  to  charge  on  accused's  theory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.   Cent  Dig.  fS   1996-2004;    Dec.   Dig.   I 

Appeal  from  Throckmorton  County  Court; 
T.  J.  Wright  Judge. 

Eal  Treadwell  was  convicted  of  crimen  and 
he  appeals.    Afibmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  Indicted  by 
the  grand  Jury,  charged  with  tmlawfully 
breaking  and  pulling  down  the  fence  of  an- 
other without  the  consent  of  the  owner.  He 
was  adjudged  guilty,  and  his  punishment  as- 
sessed at  a  fine  of  $10. 

There  are  but  two  grounds  in  appellant's 
motion  for  a  new  trial;  the  first  being  that 
the  court  erred  in  refusing  to  give  special 
charge  No.  1,  requested  by  defendant.  There 
is  no  such  charge  in  the  record.  The  record 
containing  no  special  charge,  consequently  we 
cannot  consider  this  ground. 

The  second  is  based  on  the  insufficiency  of 
the  evidence.  The  testimony  for  the  state 
shows  that  defendant  tore  down  the  fence 
of  John  Odell.  Defendant,  in  his  testimony, 
admits  that  he  did  so,  but  says  it  was  neces- 
sary to  get  his  wagons  through  the  gates,  and 
while  he  left  the  fence  down  that  night,  as 
be  had  no  tools  with  which  to  repair  it,  he 
intended  to  return  the  next  morning  and  re- 
build the  torn-down  place,  and  he  would  have 
done  so  if  be  had  not  met  Mr.  Odell,  who  in- 
formed him  that  he  had  rebuilt  the  fence. 
Mr.  Odell  denies  appellant  telling  him  this 
until  he  informed  him  he  was  going  to  prose- 
cute him.  Had  the  defendant  requested  a 
charge  presenting  this  issue.  It  should  have 
been  given;  but  in  the  absence  of  any  re- 
quested charge,  and  in  the  absence  of  any  ex- 
ception to  the  charge  as  given,  this  being  a 
misdemeanor,  under  the  decisions  of  this 
court  we  would  not  be  authorized  to  reverse 
the  case  because  of  this  omission  in  the 
charge. 

If  in  fact  It  was  a  case  of  necessity,  and 
defendant  really  intended  to  return  and  re- 
build the  fence  as  soon  as  he  could  go  and  get 
tools  to  do  so,  the  conviction  would  seem  to 
be  a  hardship;  but  this  issue  of  fact  is  one 
for  the  Jury  to  pass  on  under  appropriate 
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Instructions,  and  in  misdemeanor  cases  It  is 
Incumbent  on  the  defendant  to  ask  special 
charges  presenting  his  theory,  and  except  to 
the  failure  of  the  court  to  properly  submit 
the  issue. 

This  not  being  done^  the  Judgment  must  be 
affirmed;  and  it  is  accordingly  so  ordered. 


MAGGIO  ▼.  STATE. 
(Court  of  Criminal   Appeals  of  Texas.     Not. 

29,  1911.) 
Cbihinai.  Law   (i  1000*)— Appkai.  — Statx- 

iiENT  OF  Facts. 

An  exception  to  the  overrallng  of  a  mo- 
tion for  a  new  trial  on  the  ground  that  the 
evidence  was  insufficient  to  support  the  verdict 
and  that  the  evidence  was  erroneously  admit- 
ted cannot  be  reviewed,  where  the  record  con- 
tains neither  a  statement  of  facts  nor  a  bill 
of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2804,  28^;  Dec.  Dig.  i 
1090.*] 

Appeal  from  Tarrant  County  Court;  R.  B. 
Bratton,  Judge. 

Frank  Maggio  was  convicted  of  unlawfally 
carrying  a  pistol,  and  he  appeals.    AfBrmed. 

0.  E.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

PRENDERGAST,  J.  On  a  complaint  and 
information  the  appellant  was  charged  with 
unlawfully  carrying  a  pistol  on  or  about  Iiis 
person,  duly  convicted,  and  a  fine  of  $100  as- 
sessed against  him. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  no  bill  of  exceptions.  The  only  ques- 
tions attempted  to  be  raised  are  in  the  mo- 
tion for  new  trial,  where  it  is  claimed  that 
the  evidence  is  insufficient  to  support  the  ver- 
dict, and  certain  testimony  of  witnesses  was 
erroneously  admitted  on  the  trial.  None  of 
these  questions  are  presented  by  a  bill  of  ex- 
ceptions, and  cannot  be  considered  by  ns. 
The  complaint  and  Information  are  regular, 
and  properly  charge  the  offense.  The  charge 
of  the  court,  and  the  special  charges  of  the 
appellant  requested  and  given  by  the  court, 
clearly  present  such  questions  as  could  be 
presented  under  the  complaint  and  informa- 
tion. 

The  Judgment  will  be  affirmed. 


ANDREWS  v.  STATBL 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 

1.  BuROLABT     ({     41*)  —  Evidence  —  SuFFi- 

CIENCT. 

Evidence  held  to  sustain  a  conviction  of 
burglary. 

[Ed.   Note. — ^For  other  cases,   see   Burglary, 
Dec.  Dig.  t  41.*] 

2.  Obiminai,  Law  (|  1171*)— Pbkjtjdicial  Eb- 

BOB— MiSCOItDUOT    OF    PBOSECUTINa    ATTOB- 
NET. 

It  was  prejudicial  error  for  the  prosecuting 
attorney  to  ask  questions  on  direct  examination 


and  make  statements  Indicating  that  witness' 
testimony  was  at  variance  with  statements  to 
the  attorney  out  of  court 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
lAw.^Cent  Dig.  ||  8126,  3127;    Dec.  Dig.   | 

3.  Witnesses   (|   48*)  — Cokpetknot— Con- 
victs. 

That  accused   was  a  county  convict  and 

had  been  hired  out  on  bond  would  not  render 

inadmissible  any  statements  he  might  make. 
[Ed.   Note. — For  other   cases,   see   Witnesses, 

Cent  Dig.  Si  109-115;  Dec.  Dig.  g  48.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty;   W.  0.  Bnford,  Judge. 

Cleveland  Andrews  was  convicted  of  bur- 
glary, and  he  appeals.  Reversed  and  re- 
manded. 

H.  N.  Nelson,  for  appellant  0.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted, 
charged  with  burglary,  and  when  tried  was 
convicted  and  sentenced  to  two  years'  con- 
finement in  the  penitentiary,  from  whicb 
Judgment  he  appeals. 

[1]  The  appellant  In  his  motion  for  a  new 
trial  vigorously  assails  the  Judgment  on  the 
ground  that  the  evidence  does  not  support 
the  verdict.  Some  meat,  flour,  and  other 
things  were  stolen  from  Mr.  George  Furrb, 
and  these  articles  were  taken  out  of  his 
smokehouse.  This  much  is  proven  beyond 
a  reasonable  donbt,  but  the  question  pre- 
sented is.  Does  the  evidence  prove  that  de- 
fendant was  the  person  committing  the  theft? 
Mr.  Furrh  states  he  left  defendant  and  an- 
other negro  at  his  house  when  he  went  away ; 
both  negroes  worked  for  him,  and  ate  at 
his  house.  This  witness  states -no  fact  that 
would  incriminate  defendant,  except  to  place 
him  in  position  to  commit  the  ofTense.  The 
witness  Louis  Jones  states  he  was  passing 
Mr.  Fnrrh's  when  he  saw  a  man  come  out 
from  between  the  smokehouse  and  the  kitch- 
en, and  tliat  the  man  had  a  bundle  nnder 
his  arm  and  one  in  his  hand.  That  he  took 
it  to  be  defendant,  and  spoke  to  him,  say- 
ing, "Is  tiiat  you,  Cleveland?"  no  answer 
being  returned;  that  on  Monday,  after  two 
negro  women  were  arrested  charged  with  the 
oftense,  this  witness  says  defendant  came  to 
him  and  asked  him  if  he  had  seen  him,  and 
witness  told  him  that  he  had  seen  him  be- 
tween Mr.  Furrh's  smokehouse  and  kitchen, 
when  defendant  replied  that  it  was  not  htm. 
Witness  says  he  saw  somebody,  and  took  It 
to  be  defendant,  because  defendant  worked 
at  that  place.  The  evidence  further  shows 
that  defendant  fled  that  night  and  went  from 
Panola  county  to  Rockwall  county,  where 
he  was  arrested  some  four  or  five  months 
later.  The  witness  Mollis  Lefotf,  in  whose 
house  the  meat  was  found,  the  constable  says, 
first  told  him  that  Nelson  Adams  had  given 
it  to  her,  but  on  the  trial  of  this  case  the 
witness  denies  making  such  statement  to  the 
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constable,  and  says  that  after  defendant 
was  arrested,  and  while  out  on  bond,  be  bad 
admitted  to  her  he  carried  the  meat  to  her 
house,  and  that  he  had  gotten  It  out  of  the 
smokehouse.  The  court  charged  the  jury 
that  the  witness  MolUe  Lefoff  was  an  ac- 
oompllce,  and  that  the  testimony  other  than 
hers  must  tend  to  connect  the  defendant  with 
the  commission  of  the  offense.  The  only  cir- 
cumstances connecting  him  with  the  offense, 
In  addition  to  her  testimony,  is  that  of  the 
witness  Jones,  who  testifies  that  he  saw  a 
man  coming  from  between  the  smokehouse 
and  kitchen  with  a  couple  of  bundles,  and 
asked,  "Is  that  yon,  Cleveland  ?"  and  that 
defendant  came  to  bim  the  following  Monday, 
and  asked  blm  If  be  bad  seen  him  (defend- 
ant), and  when  tbe  witness  told  him  be  had, 
defendant  fled  tbe  county.  While  this  tes- 
timony is  not  Tory  convincing,  yet  the  credi- 
bility of  witnesses  and  the  weight  to  be 
given  tbe  testimony  under  our  law,  Is  for 
tbe  jury,  and  where  there  is  testimony  au- 
thorizing their  verdict,  and  no  evidence  of- 
fered that  it  is  not  true,  we  are  not  disposed 
to  disturb  the  verdict 

[2]  The  state  Introduced  the  witness  Louis 
Jones,  and  after  the  witness  had  testified  as 
hereinbefore  stated,  tbe  following  proceed- 
ings were  had,  which  were  objected  to  in  bill 
of  ezceptlons  No.  3:  "Q.  Go  ahead  and  tell 
me  what  you  told  me  in  that  room  about  that 
transaction?  (Defendant:  We  object  to  that 
suggestion.  Ck>urt  overruled  tbe  objection.) 
"He  said  tbat  they  bad  arrested  Mollle  and 
Stella  for  getting  Mr.  Fiirrh's  meat,  and  I 
told  Cleveland.  I  been  telling  you  all  the 
rear  to  let  Stella  alone,  tbat  she  has  been 
against  yoa,  and  that  If  I  was  like  you  I 
would  let  her  alone,  and  that  If  they  get  to- 
(Tether  they'll  prove  you  got  that  meat,  and 
tbey  might  send  you  to  tbe  penitentiary,  and 
he  says,  'Well,  I  didn't  get  It.'  Q.  To  refresh 
roar  memory,  didn't  you  tell  me  there  In  the 
room  a  while  ago  that  he  said  tbat  she  was 
hmocent  of  the  transaction,  and  tbat  if  It  was 
not  for  sending  him  to  the  pen  be  would  tell 
tbe  truth  about  that?  'He  didn't  tell  me 
that'  Q.  Didn't  you  state  in  the  presence  of 
Mr.  Anderson  and  Mr.  Furrh  and  me  In  tbe 
room  there  tbe  next  day  when  you  bad  tbe 
nnversatioii  with  him  abont  tbe  arresting  of 
the  women  tbat  ht  said  his  wife  was  Inno- 
cent of  the  transaction  and  that  if  it  was  not 
for  sending  him  to  tbe  pen,  he  would  tell  the 
troth  about  It?  That  was  not  me  tbat  told 
ron  that'  Q.  Didn't  you  tell  me  that  you 
Imow  that  it  was  Cleveland  on  tbat  night  and 
ron  were  able  to  see  that  It  was  Cleveland 
coming  oat  from  t>etween  the  smokehouse 
and  the  kitchen?  'I  told  you  tbat  when  I  was 
Paasiog  Mr.  Furrb's  I  saw  some  one  coming 
from  between  Mr  Furrb's  house  and  the 
smokehouse,  and  I  taken  It  to  be  Cleveland, 
and  hollered  at  bim  but  he  didn't  answer,' 
(Defendant :  We  are  objecting  to  all  this.  He 
Is  trying  to  build  a  case  on  something  tbat 


didn't  happen  in  the  presence  of  the  defend- 
ant and  we  object  to  the  manner  of  the 
question  and  to  tbe  question,  and  it  appears 
like  be  is  trying  to  build  a  case  by  trying  to 
impeach  hU  own  witness  and  get  bis  own 
testimony  t>efore  tbe  Jury  when  the  witness 
has  answered  his  question  promptly.  Dis- 
trict Attorney:  I  am  not  offering  It  as  orig- 
inal testimony,  I  am  laying  a  predicate  for 
tbe  purpose  of  Impeachment  He  tells  me  a 
tale  now  and  told  me  a  different  tale  in  tbe 
room  a  while  ago.)" 

In  bis  charge  the  court  tells  the  jury  not 
to  consider  this  testimony,  nor  any  reference 
thereto  In  the  argument,  but  in  a  case  like 
this  where  the  testimony  is  not  very  strong, 
will  the  withdrawal  cure  tbe  error  in  admit- 
ting the  testimony?  Will  Its  effect  on  the 
minds  of  tbe  Jury  be  thus  removed?  The 
district  attorney  In  asking  the  questions  In 


the  form  he  does,  states  that  the  witness  had 
so  Informed  bim,  and  states,  when  objected 
I  to :  "I  am  not  offering  It  as  original  testimo- 
ny— I  am  laying  a  predicate  for  Impeach- 
ment. He  tells  me  a  tale  now,  and  told  me 
I  a  different  tale  In  tbe  room  a  while  ago ;" 
I  thus  Informing  the  jury  that  tbe  witness  had 
so  told  bim.  The  witness  had  not  testified 
to  any  fact  that  could  or  would  surprise  the 
district  attorney,  but  bad  merely  failed  to 
testify  to  what  be  apparently  expected  lilm 
to  testify,  and,  being  bis  own  witness,  was 
It  permissible  to  permit  him  to  lay  a  predi- 
cate to  impeach  bim,  and  thus  get  before  the 
jury  evidence  otherwise  Inadmissible?  In 
Bailey  v.  State,  37  Tex.  Cr.  R.  679,  40  S.  W. 
281,  It  is  held:  "A  party  can  only  impeach 
his  own  witness  when  such  witness  has  tes- 
tified to  some  damaging  fact,  and  mere  fail- 
ure to  testify  does  not  give  the  right  to  im- 
peach bim."  In  Wllllford  v.  State,  36  Tex. 
Cr.  R.  414,  37  8.  W.  761,  It  Is  held :  "Where 
the  state  asked  her  own  witness  if  tbe  de- 
fendant did  not  make  a  certain  declaration 
to  tbe  witness,  which  tbe  witness  denied  or 
stated  be  did  not  remember,  the  answer  of 
tbe  witness  is  conclusive,  and  It  Is  not  com- 
petent for  tbe  state  to  show  by  other  wit- 
nesses that  tbe  witness  had  so  stated  to  oth- 
ers." And  in  Thomas  v.  State,  14  Tex.  App. 
70,  it  is  said :  "A  party  can  impeach  his  own 
witness  only  when  be  has  testified  to  facts  In- 
jurious to  bis  cause.  A  mere  negative  an- 
swer, when  the  party  expected  an  affirmative 
answer,  will  not  give  tbe  right  to  contradict 
the  witness."  See,  also,  Bennett  v.  State,  24 
Tex.  App.  73,  6  S.  W.  527,  6  Am.  St  Rep.  876 ; 
Erwln  V.  State,  32  Tex.  Cr.  R.  619,  24  S.  W. 
904 ;  Kirk  v.  State,  35  Tex.  Cr.  R.  224,  32  S. 
W.  1045 ;  Shackelford  v.  State,  27  S.  W.  8 ; 
Gibson  V.  State,  29  8.  W.  471,  and  Finley  v. 
State,  47  8.  W.  1015.  Had  tbe  district  at- 
torney been  satisfied  with  asking  the  ques- 
tion, and  had  accepted  the  answer  of  the 
witness.  In  view  of  tbe  fact  that  the  testimo- 
ny was  subsequently  withdrawn,  the  error 
would  not  be  such  as  we  would  feel  called 
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upon  to  reverse  the  case,  but  when  he  follows 
it  np  by  stating  In  the  presence  of  the  jury, 
"I  am  laying  a  predicate  for  the  purpose  of 
.  impeachment.  He  tells  me  a  tale  now  and 
told  me  a  different  tale  In  the  room  awhile 
ago,"  it  was  in  effect  the  district  attorney 
stating  to  the  Jury  that  the  witness  had  told 
him  in  the  room  that  defendant  had  admit- 
ted to  the  witness  that  he  (defendant)  had 
committed  the  offense  for  which  he  was  be- 
ing tried,  and  had  told  him  the  witness  knew 
It  was  the  defendant  he  saw  near  the  smoke- 
house with  the  bundles  on  the  Saturday  night 
in  question.  That  withdrawal  of  improper 
testimony  when  of  an  immaterial  nature  will 
not  be  cause  for  a  reversal  has  been  frequent- 
ly decided  by  this  court,  but  when  the  testi- 
mony is  of  a  material  nature  its  withdrawal 
will  not  cure  the  error,  and  especially  as  the 
court  in  his  charge  did  not  Instruct  the  Jury 
to  disregard  the  comments  of  the  district  at- 
torney objected  to  at  the  time.  In  a  case 
wherein  improper  evidence  had  been  admit- 
ted this  court  says,  in  Clements  v.  State,  134 
S.  W.  729 :  "The  court,  however,  in  the  charge 
to  the  jury  withdrew  from  their  considera- 
tion this  evidence.  It  was  said  in  Darnell  v. 
State,  58  Tex.  Cr.  R.  686,  126  S.  W.  1122: 
'The  state  had  used  this  testimony  both  be- 
fore the  jury  and  in  the  argument  of  the  case 
as  the  moot  damaging  testimony  against  ap- 
pellant attacking  his  theory  of  self-defense.' 
It  was  further  said  in  the  Darnell  Case :  'We 
are  of  opinion  that  the  withdrawal  of  it  from 
the  Jury,  under  the  circumstances,  did  not 
cure  the  error.'  Quite  a  number  of  cases  are 
cited  in  the  Darnell  Case  in  support  of  the 
ruling.  In  McCandless  v.  State,  42  Tex.  Cr. 
R.  68,  57  S.  W.  672,  it  was  held  that  the  ad- 
mission of  evidence  of  a  material  character 
calculated  to  Influence  the  Jury  is  not  cured 
by  subsequent  withdrawal  from  their  consid- 
eration. And  in  Benard  v.  State,  46  Tex. 
Cr.  R.  90,  79  S.  W.  810,  this  language  was 
used:  'But  it  is  said  that  the  error  of  the 
court  in  admitting  this  testimony  is  cured  by 
the  subsequent  exclusion  thereof  and  with- 
drawal by  the  court  of  said  testimony  from 
the  consideration  of  the  Jury.  This  question 
has  been  before  the  courts  of  this  state  in  a 
number  of  cases.  See  Railway  v.  Levy,  59 
Tex.  542,  46  Am.  Rep.  269 ;  Miller  v.  State, 
31  Tex.  Cr.  R.  609,  21  8.  W.  925,  37  Am.  St 
Rep.  836.  We  think  the  true  rule  on  this 
subject  to  be:  If  the  testimony  is  not  of  a 
very  material  character,  it  may  be  with- 
drawn by  the  court,  and  the  error  thus  cured ; 
but  if,  on  the  contrary,  the  evidence  was  of  a 
material  character,  and  was  calculated  to  in- 
fluence or  affect  the  jury,  the  withdrawal  of 
the  same  from  their  consideration  would  not 
heal  the  vice  of  its  admission.' "  This  is  the 
rule  of  this  court,  especially  in  those  cases 
where  the  testimony  showing  guilt  is  weak, 
as  in  this  case. 
[3]  The  fact   that  the  defendant  was   a 


county  convict  and  had  been  hired  out  on 
bond  would  not  render  inadmissible  any 
statements  he  might  make. 

For  the  error  herein  pointed  oat,  the  Judg- 
ment is  reversed  and  the  cause  is  remanded. 


JENKINS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  29, 
1911.) 

1.  Cbiminal  Law  (J  1104*)^Appkai,  and  Eb- 

BOB— SUFFICIENOT     OJ"     RjECOBD— STATEMENT 

OF  Facts. 

Where,  on  an  appeal  of  a  criminal  case,  a 
statement  of  facts  is  not  embodied  in  the  tran- 
script, it  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {}  2776.  2885,  2886;  Dec  Dig. 
i  1104.*] 

2.  Indictment   and    Infobmation    ({   17*)  — 
Sufficiency— Motion  to  Quash. 

An  indictment  is  sufficient  as  against  a  mo- 
tion to  quash,  on  the  ground  that  it  is  muti- 
lated, though  drawn  on  two  pieces  of  paper, 
pasted  together,  where  it  is  probable  that  the 
grand  jury  took  this  method  of  having  the  bill 
prepared,  instead  of  writing  it  in  the  asual 
way ;  there  being  no  attempt  to  show  that  some 
one,  o^her  than  they,  was  responsible  for  its 
condition. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  g  89;  Dec  Die.  f 
17.»] 

Appeal  from  Sabine  County  Court;  T.  U. 
Smith,  Judge. 

Charlie  Jenkins  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

J.  H.  McGown  and  Gk>odrich  &  I^wis,  for 
appellant  C.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law. 

[1]  The  statement  of  facts  is  not  embodied 
In  the  transcript,  as  required  by  the  statute 
and  decisions  bearing  upon  this  matter,  and 
will  not  be  considered. 

[2]  There  is  a  bill  of  exceptions  in  the  rec- 
ord which  recites  that  before  appellant  an- 
nounced ready  for  trial  he  moved  the  court 
to  quash  the  Indictment,  because  it  consisted 
of  Instruments,  or  portions  of  two  instru- 
ments, pasted  together;  that  is  to  say,  tbat 
the  indictment  has  a  separate  piece,  cut  from 
another  and  different  instrument,  pasted  on 
the  face  of  the  indictment,  supposedly  to  tie 
used  and  read  as  a  part  of  the  indictment: 
that  the  Indictment  in  Its  present  condition  ia 
a  mutilated  instrument,  pasted  one  upon  tlie 
other,  and  that  by  reason  of  this  condition 
the  same  is  insufficient  in  law,  and  Is  void. 
because  not  in  compliance  with  the  terms  of 
the  statute;  that  by  reason  of  the  condition 
of  said  indictment  def^dant  does  not  know 
who  pasted  the  instruments  together.  Tlie 
motion  to  quash  upon  this  ground  was  over- 
ruled by  the  court,  and  a  bill  of  exertions 
taken.    The  motion  to  quash  the  Indictment 
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seems  to  be  omitted  from  the  record.  There- 
fore we  are  relegated  to  the  face  of  the  bill 
of  exceptions  to  ascertain  what  occurred  In 
regard  to  this  matter.  The  record  falls  to 
show  whether  there  was  any  Investigation  of 
the  matter  by  the  court,  or  any  evidence  in- 
trodnced  as  to  whether  the  indictment  was 
the  hidictment  in  fact  returned  by  the  grand 
jury,  or  not.  On  its  face  the  original  instru- 
ment, which  is  before  us,  after  alleging  the 
formal  parts  of  the  indictment  down  to  and 
Including  the  expression,  "did  then  and  there 
uniawfuUy  sell  to  Eddie  Roberts,"  is  written 
in  regular  form,  and  from  that  on  the  re- 
mainder of  the  indictment  is  on  a  piece  of 
printed  paper,  which  seems  to  have  been  cut 
from  some  other  paper  and  pasted  into  the 
indictment;  and  following  the  last  words 
above  quoted,  "sell  to  Eddie  Roberts,"  these 
words  occur,  "Intoxicating  liquors,  after  an 
election  had  been  held  by  the  qualified  voters 
of  said  county,"  etc.,  down  to  and  including, 
"in  the  manner  and  form,  and  for  the  length 
of  time  required  by  law."  Then  follows  the 
regular  form,  "against  the  peace  and  dignity 
of  the  state,"  and  the  name  of  the  foreman 
of  the  grand  Jury.  While  this  is  rather  un- 
usual, at  least  so  far  as  we  are'  aware.  In 
the  manner  of  writing  an  indictment,  or  pre- 
paring it,  still  it  Is  not  shown,  or  attempted 
to  be  shown,  that  this  was  not  done  by  the 
grand  Jury,  and  that  they  took  this  method 
of  writing  the  bill,  or  having  it  prepared,  in- 
stead of  writing  it  in  the  usual  way.  If 
the  foreman  of  the  grand  Jury  filed  the  in- 
dictment as  thus  prepared,  and  returned  it 
in  this  manner  into  court,  there  is  no  snfil- 
dent  reason  why  the  indictment  should  be 
gnashed.  It  is  rather  a  novel  way  of  prepar- 
ing an  indictment,  yet,  if  the  grand  Jury  pre- 
pared the  indlctm^  in  this  condition,  and 
returned  It  into  court,  it  would  constitute  fio 
reason  why  it  should  be  quashed.  Under 
snch  drcnmstances,  it  would  be  the  act  of 
that  body,  and  valid. 

The  other  matters  complained  of  In  the  mo- 
tion for  new  trial  cannot  be  reviewed,  in  the 
absence  of  a  statement  of  the  facts. 

The  Jadgment  is  affirmed. 


JENKINS  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  29, 
19U.) 

1.  CanaNAi.  Law  ({  1099*)— Affeai.  anu  Eb- 
BOB— Statement  or  Facts. 

A  statement  of  facts  which  is  not  filed  in 
the  lower  coart  and  copied  in  the  record  by  the 
clerfc  cannot  be  reviewed  on  a  conviction  for  a 
misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  2866-2880;  Dec  Dig.  i 
1099.*] 

2.  INDICTMENT  AND  INFOBMATION  ({  17*)— MO- 
TION TO  QUABH— FOBM. 

An  indictment  if  sofficient  as  against  an 
objectioa  tliat  it  is  mutilated,  though  it  con- 
sists of  two  pieces  of  paper,  pasted  together. 


where  one  portion  contains  a  printed  form  of 
the  preliminary  allegations,  and  the  other, 
which  is  pasted  securely  thereto,  contains  the 
body  of  the  charge  in  correct  terms  and  in 
print,  where  there  is  no  showing  that  its  con- 
dition was  caused  by  other  than  the  grand  jury 
presenting  it. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  $  89;  Dec.  Dig.  S 
17.*] 

Appeal  from  Sabine  County  Court;  T.  R. 
Smith,  Judge. 

Charles  Jenkins  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  appeals. 
Affirmed. 

J.  H.  McGown  and  Goodrich  &  Lewis,  for 
appellant  C.  B.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

PRENDERGAST,  J.  The  appellant  was 
indicted  for  selling  intoxicating  liquors  in 
violation  of  the  prohibition  law.  He  was 
tried  in  the  county  court,  found  guilty  by 
the  Jury,  and  a  fine  of  $20  and  20  days  in 
Jail  assessed  against  him, 

[1]  There  is  no  statement  of  facts  in  the 
record.  There  is  with  the  papers,  however, 
what  purports  to  be  a  statement  of  facts, 
separate  from  the  record.  This  court  has 
uniformly  held  that  in  county  court  misde- 
meanor cases  the  original  statement  of  facts 
could  not  be  sent  up  and  filed  in  tills  court ; 
that  it  must  be  filed  in  the  lower  court, 
and  copied  in  the  record  by  the  clerk  of 
that  court  We  cannot,  therefore,  consid- 
er this  purported  statement  of  facts.  Even 
if  we  could,  it  shows  that  only  one  witness 
was  Introduced,  and  he  clearly.  If  the  Jury 
believed  him,  established  the  guilt  of  the 
appellant 

[2]  The  only  question  raised  that  we  can 
consider  in  this  case  is  the  motion  by  the 
appellant  to  quash  the  indictment  shown  by 
his  bill  of  exceptions.  The  grounds  of  the 
motion,  in  substance,  claim  that  the  indict- 
ment consisted  of  two  Instruments,  pasted 
together;  that  is,  that  a  separate  piece  of 
printed  matter,  cut  from  another  and  dif- 
ferent instrument,  was  pasted  on  the  face 
of  the  indictment,  supposedly  to  be  used  and 
read  as  a  part  thereof,  and  that  the  indict- 
ment as  presented  is  mutilated  because  of- 
this.  By  order  of  the  court,  the  original  in- 
dictment was  sent  up  with  the  record  in  this 
case,  properly  authenticated.  It  shows  on 
one  piece  of  paper  a  printed  form  of  the 
preliminary  allegations  in  the  indictment, 
and  ttuit  when  it  comes  to  the  body  of  the 
charge  of  the  offense  another  correct  charge 
of  the  offense  in  print  is  pasted  securely  in 
the  face  of  the  indictment  and  becomes  a 
part  thereof.  There  is  no  evidence  that  this 
was  done  by  any  other  than  the  grand  Jury 
in  having  the  indictment  prepared,  and  pre- 
senting it  properly  in  the  court 

This  case  is  a  companion  case  to  the  case 
of  Jenkins  v.  State,  141  S.  W.  222,  exactly 
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In  tbe  same  condition  as  this  case,  wUcb 
was  this  day  affirmed  In  an  opinion  by  Da- 
vidson, P.  J.  The  court  did  not  err  In  not 
quashing  the  indictment,  and  the  judgment 
will  be  affirmed. 


JENKINS  T.  STATE. 

<Gourt  of  Criminal  Appeals  of  Texas.    Not.  29, 
iSll.) 

Cbiminai,  Law  (f  1090*)— Appeal  and  Bb- 
BOB— Bill  op  Exceptions— Necessity. 
An    objection    to   evidence    in    a    criminal 

prosecution  will  not  be  considered  on  appeal,  in 

tbe  al>sence  of  a  bill  of  exceptions. 
[Ed.    Note. — For    other    cases,    see    Criminal 

Law,   Cent  Dig.   g§  2803-2827;    Dec.  Dig.  i 

1090.*] 

Appeal  from  Sabine  County  Court;  T.  S. 
Smith,  Judge. 

Charlie  Jenkins  was  convicted  of  violat- 
ing the  local  option  law,  and  appeals.  Af- 
firmed. 

J.  H.  McQown  and  Ooodrlch  &  Lewis,  for 
appellant  C.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  Indicted, 
charged  with  violating  the  local  option  law, 
and  uiwn  conviction  his  punishment  was  as- 
sessed at  a  fine  of  $50  and  20  days  imprison- 
ment in  the  county  JaiL 

Appellant  moved  to  quash  the  Indictment 
on  the  same  grounds  as  he  did  in  the  in- 
dictments in  the  cases  of  Jenkins  v.  State, 
141  S.  W.  222,  223,  this  day  decided  by 
Presiding  Judge  Davidson,  and  by  Judge 
Prendergast  For  the  reasons  assigned  in 
those  cases,  we  bold  the  court  did  not  err 
In  overruling  the   motion. 

The  ground  in  the  motion  for  a  new  trial, 
complaining  that  the  court  erred  in  admit- 
ting the  testimony  of  tbe  witness  Ham' 
mond,  cannot  be  considered  by  us,  as  no 
bill  of  exception  was  reserved  to  the  action 
of  the  court  in  admitting  the  testimony. 

The  only  other  ground  in  the  motion  Is 
that  tbe  testimony  Is  insufficient  to  sustain 
the  conviction.  If  the  witnesses  for  the 
state  are  to  be  believed,  they  bought  from 
appellant  a  bottle  of  "Paul  Jones  whisky," 
and  paid  him  $1.50  for  it 

The  judgment  is  affirmed. 


BAILEY  V.  STATE. 

<C6ort  of  Criminal  Appeals  of  Texas.    Nov.  15, 

1911.    Rehearing  Denied  Dec.  13,  1911.) 

1.  Indictment  and  Infobication  (|  79*)— 
PoBM— Mistake  in  Spelling— Incest. 
Under  Code  Cr.  Proc.  1895,  arts.  441,  448, 
464,  providing  that  an  indictment,  charging  tbe 
commission  of  tbe  offense  in  ordinary  language, 
«o  as  to  enable  a  i>erson  of  common  understand- 
ing to  know  what  is  meant,  shall  be  sufficient, 


etc.,  an  Indictment  for  incest,  which  alleges  that 
accused  "did  •  •  •  unlawfully,  canally 
know,  and  Incestuously  have  carnal  Imowledge 
of,"  prosecutrix,  is  not  bad;  the  word  "canally" 
being  intended  for  "carnally." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  209-214;  Dec. 
Dig.  i  79.*] 

2.  Incest   ((  10*)— Indictubnt— Requisites. 

An  indictment  for  incest  wtiicn  alleges 
that  prosecutrix  was  the  dauchter  of  a  brother 
of  accused,  and  that  accused  and  tbe  brother 
were  children  of  the  same  fother  and  mother, 
sufficiently  shows  that  prosecutrix  was  a  niece 
of  accused;  and  it  is  not  necessary  to  allege 
that  accused  and  his  brother  were  lawful  issue 
of  their  parents;  nor  that  there  was  a  lawful 
marriage  of  their  parents;  nor  to  give  the  name 
of  the  mother  of  accused;    nor  to  allege  that 

grosecutrix  was  tbe  lawful  daughter  of  accused's 
rother;   nor  to  give  the  name  of  her  mother; 
nor  that  she  was  born  of  a  lawful  marriage. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent 
Dig.  S  9;   Dec.  Dig.  i  10.*] 

3.  Cbiuinal  Law  (j  687*)— Reopening  Case 
roB  Testihont— Discbetion  op  Coubt. 

Accused,  near  the  close  of  the  closing  argn- 
ment  of  the  state's  attorney,  asked  leave  to  offer 
the  testimony  of  a  physician  as  to  his  having 
treated,  at  the  time  of  the  offense,  a  brother 
of  prosecutrix  for  a  disease  resulting  from  ex- 
cessive intercourse;  and  that  the  brother  de- 
nied having  been  away  from  home.  The  phy- 
sician was  a  witness,  and  had  been  cross-exam- 
ined by  accused.  The  affidavits  of  prosecutrix's 
father  and  brother  showed  ttiat  the  physician 
had  treated  tbe  brother  the  year  before  the  of- 
fense. The  affidavits  of  third  persons  showed 
admissions  by  accused  of  his  guilt.  Held,  that 
tbe  court,  in  refusing  to  reopen  the  case  for 
the  admission  of  the  physician's  testimony,  did 
not  abuse  the  discretion,  conferred  by  Code  Cr. 
Proc.  1895,  i  698,  allowing  the  introduction  of 
testimony,  before  the  conclusion  of  the  argn- 
ment,  when  necessary  to  justice. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1621-1625;  Dec.  Dig.  S 
687.*] 

4.  Cbiminal  Law  (|  1153*)— Reopening  Case 
roB  Testimony— Discbetion  or  Coubt. 

The  discretion  of  the  trial  court  in  allow- 
ing or  refusing  to  allow  the  reopening  of  a  case 
for  the  admission  of  testimony,  before  the  con- 
clusion of  the  argument,  as  authorized  by  Code 
Cr.  Proc.  1895,  art.  698,  will  not  be  revised, 
unless  it  clearly  appears  to  have  been  abused. 
[Ei.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  8061-^066;  Dec.  Dig.  i 
1153.*] 

5.  Cbiminal  Law  (§  742*)— Weight  of  Tes- 
tiuony— Questions  for  Juby. 

The  weight  of  the  testimony  of  prosecutrix, 
based  on  the  grounds  that  it  is  unreasonable  in 
certain  particulars,  and  because  of  contradic- 
tiuus  of  her  testimony  by  other  witnesses,  is  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1138,  1719-1721;  Dec.  Dig. 
§  742.*] 

6.  Incest  (§  14*)— Evidence— SurFioiENor. 

Evidence  held  to  support  a  conviction  for 
incest. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent. 
Dig.  i  12;   Dec  Dig.  §  14.*] 

Appeal  from  District  Court,  Comanche 
County;  J.  H.  Arnold,  Judge. 

B.  M.  Bailey  was  convicted  of  Incest,  and 
he  appeals.    Affirmed. 
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0.  B.  Smith,  for  appellant.  O.  B.  Lone, 
Asst.  Atty.  Gen.,  for  the  States 

PRENDBRaAST,  J.  The  foUowlng  la  the 
Indictment  In  this  case,  to  wit:  "In  the  name 
aod  by  the  authority  of  the  state  of  Texas, 
the  grand  Jurors,  for  the  county  of  Co- 
manche, state  aforesaid,  duly  organized  as 
BQCb  at  the  April  term,  A.  D.  1911,  of  the 
district  court  for  said  county,  upon  their 
oaths  in  said  court,  present  that  B.  M.  Bail- 
ey, on  or  about  the  17th  day  of  August,  A. 
D.,  one  thousand  nine  hundred  and  ten  and 
anterior  to  the  presentment  of  this  indict- 
ment, in  the  county  of  Comanche  and  state  of 
Texas,  did  then  and  there  unlawfully,  canal- 
ly  know,  and  incestuously  have  carnal  knowl- 
edge of,  Satsey  Bailey;  the  said  Satsey 
Bailey  then  and  there  being  the  daughter  of 
the  brother  of  him,  the  said  B.  M.  BalJey, 
to  wit,  the  daughter  of  J.  J.  Bailey,  being 
then  and  there  the  brother  of  him,  the  said 
B.  M.  Bailey,  in  this,  that  B.  M.  Bailey  and 
3.  3.  BaUey  were  children  of  the  same  fa- 
ther and  mother,  against  the  peace  and  dig- 
nity of  the  state.  E.  B.  Dewey,  Foreman  of 
tlie  Grand  Jury."  Under  this  indictment  the 
appellant  was  tried,  found  guilty,  and  his 
penalty  fixed  at  six  years  in  the  pmiteu- 
tlary. 

The  appellant  made  a  motion,  which  was 
OTermled  and  to  which  he  excepted,  to  quash 
the  said  Indictment  on  these  grounds:  (1) 
Because  it  failed  to  charge  a  violation  of  the 
law.  (2)  It  does  not  allege  that  the  defend- 
ant did  carnally  know  Satsey  Bailey,  but  In- 
stead alleges  that  defendant  did  "canaliy 
know"  her;  the  word  "canaliy"  being  InsufU- 
doit  to  show  that  defendant  carnally  knew 
her.  (3)  Because  it  Is  insufficient  wherein  the 
foUowlog  language  is  used:  "The  said  3.  3. 
Bailey,  being  then  and  there  the  brother  of 
lihn,  the  said  B.  M.  BaUey,  in  this,  that  B. 
U.  Bailey  and  J.  J.  Bailey  were  children  of 
the  same  father  and  mother."  Said  allega- 
tion being  defective  (a)  in  that  it  does  not 
refer  to  or  identify  B.  M.  Bailey  as  the  de- 
fendant, nor  dqes  it  disclose  that  3.  3.  Bailey, 
tberehi  mentioned,  was  the  brother  of  the 
defendant;  (b)  it  does  not  disclose  that  B. 
a.  Bailey  and  J.  J.  Bailey  were  lawful  Is- 
sne  of  the  same  parents;  (c)  it  does  not  al- 
lege that  there  was  a  lawful  marriage  of 
tbe  father  and  mother  therein  mentioned; 
(d)  it  does  not  allege  the  name  of  the  father 
and  mother  of  B.  M.  Bailey  and  J.  J.  Bailey. 
(4)  It  does  not  allege  that  Satsey  Bailey  was 
the  lawful  daughter  of  the  said  J.  J.  Bailey, 
and  does  not  allege  the  name  of  the  mother 
of  Satsey,  or  a  lawful  marriage  of  her  par- 
ats. 

Article  464,  0.  O.  P.  1895,  says:  "An  in- 
dictment shall  not  he  held  Insufficient  nor 
shall  the  trial,  Judgment  or  other  proceedings 
thereon  be  affected  by  reason  of  any  defect 
or  imperfection  of  form  in  such  indictment 
141  S.W.— 15 


which  does  not  prejudice  the  substantial 
rights  of  the  defendant" 

Article  441,  0.  C.  P.,  is:  "Tbe  certatuty  re- 
quired in  an  indictment  is  such  as  will  ena- 
ble the  accused  to  plead  the  Judgment  that 
may  be  given  upon  it,  in  bar  of  any  prose- 
cution for  the  same  offense." 

Article  448,  C.  0.  P.,  is:  "An  indictment  for 
any  offense  against  the  penal  laws  of  this 
state  shall  be  deemed  sufficient  which  charg- 
es the  commission  of  the  offense  In  ordinary 
and  concise  language  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  meant,  and  with  that  degree  of 
certainty  that  will  give  the  defendant  notice 
of  the  particular  offense  with  which  he  is 
charged,  and  enable  the  court,  on  conviction, 
to  pronounce  the  proper  Judgment.    •    *   .*  " 

The  definition  of  incest  (P.  C.  arts.  349, 
350)  substantially  is  that  any  man  who  shall 
carnally  know  his  brother's  d'aughter  Is 
guilty  of  incest 

It  has  all  the  time  been  held  in  this  state 
that  bad  spelling  in  an  Indictment  will  not 
vitiate  it,  unless  thereby  the  meaning  is  ob- 
scured or  changed.  State  v.  Barp,  41  Tex. 
487;  Thomas  v.  Stote,  2  Tex.  App.  293 ;  Stln- 
son  V.  State,  5  Tex.  App.  31;  Somervllle  v. 
State,  6  Tex.  App.  433;  Hudson  v.  State,  10 
Tes.  App.  216;  Witten  v.  State,  4  Tex.  App. 
70;  Hutto  V.  State,  7  Tex.  App.  44;  Irvin  v. 
State,  7  Tex.  App.  109;  State  v.  Morris,  43 
Tex.  372;  State  v.  Williamson,  43  Tex.  600; 
Hennessy  v.  State,  23  Tex.  App.  340,  6  S.  W. 
215 ;  Keller  v.  State,  25  Tex.  App.  325,  8  S. 
W.  276 ;  Brumley  v.  State,  11  Tex.  App.  114; 
Taylor  v.  State,  29  Tex.  App.  466.  16  S.  W. 
302;  Williams  v.  State,  35  Tex.  Cr.  R.  391, 
33  S.  W.  1080.  Many  other  cases  might 
be  cited,  but  we  deem  it  unnecessary. 

[1]  Appellant,  in  his  brief,  contends  that 
there  is  no  such  word  as  "canaliy."  We 
agree  with  him.  We  have  been  unable  to 
find  any  such  word.  As  to  verdicts,  the  de- 
cisions of  this  court  are  to  the  effect  that 
they  are  to  have  a  reasonable  intendment 
and  construction,  and  are  not  to  be  avoided, 
unless  from  necessity  originating  from  doubt 
of  their  import;  and  that  in  construing  them 
the  object  is  to  arrive  at  the  meaning  of  the 
Jury.  Where  the  sense  of  a  verdict  is  clear. 
It  is  to  be  reasonably  construed;  and  neither 
Incorrect  orthography,  nor  ungrammatical 
language  wiU  render  it  illegal  or  void.  Mis- 
spelling does  not  vitiate  a  verdict  when  no 
doubt  can  be  entertained  as  to  the  words  In- 
tended, or  as  to  their  meaning.  See  section 
907,  White's  Ann.  Code  Cr.  Proc.  (1907  edi- 
tion) p.  579,  for  a  collation  of  the  authorities 
on  this  subject. 

It  is  perfectly  dear  that  the  word  "canal- 
iy" was  intended  for  "carnally";  the  letter 
"r"  having  been  omitted  in  the  first  syllable 
of  the  word.  The  words  following  this  mis- 
spelled word  in  the  Indictment,  taken  togeth- 
er with  the  few  words  preceding  this  mis- 
spelled word,  renders  it  beyond  question  that 
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the  word  "canaUy"  In  the  indictment  was  In- 
tended to  be  "carnally."  The  words  preced- 
ing and  immediately  succeeding,  inclndlng 
this  misspelled  word,  are  "did  then  and  there 
unlawfully,  canally  know,  and  inceetaously 
have  carnal  knowledge  of."  The  misspelling 
of  this  word  could  not  and  did  not  prejudice 
the  substantial  rights  of  the  defendant,  and 
there  can  be  no)  doubt  that  the  certainty  In 
this  Indictment  will  enable  the  accused  to 
plead  the  Judgment  that  may  be  given  upon 
it  in  bar  of  any  prosecution  for  carnally 
knowing  the  said  Satsey  Bailey,  if  prosecut- 
ed again  for  the  same  offense;  and  that  the 
charge  of  the  offense  In  this  case  is  in  such 
ordinai'y  and  concise  language  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  meant;  and  that  it  is  with  that  de- 
gree of  certainty  that  gave  the  defendant  no- 
tice of  the  particular  offense  with  which  he 
is  charged;  and  it  also  enabled  the  court  to 
pronounce  the  proper  Judgment  of  conviction 
against  him. 

[2]  The  other  grounds  of  the  motion  to 
quash  the  indictment  are  as  wholly  Insuffi- 
cient as  the  one  discussed  above.  The  in- 
dictment clearly  shows  that  Satsey  Bailey 
was  the  appellant's  niece,  the  daughter  of 
his  brother,  J.  J.  Bailey;  and  that  the  ap- 
pellant and  said  J.  J.  Bailey  were  chlldrai 
of  the  same  father  and  mother.  It  was  not 
necessary  for  the  indictment  to  allege  that 
the  said  B.  M.  and  J.  J.  Bailey  were  lawful 
issue  of  their  parents,  nor  that  there  was 
a  lawful  marriage  of  their  parents.  Neither 
was  it  necessary  for  the  indictment  to  give 
the  name  of  the  mother  of  said  Bailey;  nor 
was  it  necessary  for  the  indictment  to  allege 
that  Satsey  Bailey  was  the  lawful  daughter 
of  J.  J.  Bailey;  nor  was  it  necessary  for 
the  indictment  to  give  the  name  of  her  moth- 
er; nor  that  she  was  born  of  a  lawful  mar- 
riage of  her  parents. 

[3]  Another  complaint  of  appellant  is 
shown  by  a  bill  of  exceptions.  It  is  unneces- 
sary to  quote  the  bill,  as  it  is  quite  lengthy ; 
but  we  will  give  the  full  substance  thereof. 
It  shows  that  after  the  testimony  for  both 
parties  had  been  closed  and  the  opening  ar- 
gument of  the  county  attorney,  followed  by 
the  concluding  argument  of  the  appellant's 
attorney,  and  while  the  state's  attorney  was 
making  his  closing  argument  to  the  Jury, 
and  Just  before  he  concluded,  the  appellant 
requested  the  court  to  permit  him  to  rein- 
troduce Dr.  Self,  who  had  testified,  and 
have  him  testify  substantially  as  follows: 
That  some  time  during  the  first  of  Septem- 
ber, 1910,  J.  J.  Bailey,  one  of  the  state's 
witnesses,  who  testified  in  the  case,  the  fa- 
ther of  Satsey  Bailey,  and  his  son,  Carrol 
Bailey,  who  was  then  18  or  19  years  of  age, 
called  at  his  office  in  De  Leon,  where  he  was 
a  practicing  physician,  and  had  practiced 
for  more  than  eight  years,  to  examine  and 
treat  said  Carrol;  that  he  examined  him, 
and  found  a  very  much  Inflamed  prepuce  or 
foreskin,  which  showed  that  a  part  of  the 


foreskin  had  been  torn  away  from  the  penis, 
and  had  produced  a  swelling  of  the  foreskin 
and  connecting  tissues;  that  such  condition 
is  usually  caused  by  excessive  intercourse; 
that  at  the  time  he  (said  Dr.  Self)  inquired 
of  Carrol  if  he  had  been  away  from  home, 
running  around  with  any  women.  Carrol 
replied  that  be  had  not  been  away  from 
home;  that  Ills  father  (said  J.  J.  Bailey) 
confirmed  Carrol's  statement;  and  that  in 
said  conversation  Carrol  told  the  doctor  that 
his  penis  bad  been  in  that  condition  for  a 
week  or  two,  and  in  the  doctor's  opinion  Qiis 
condition  was  caused  or  brought  about  by 
excessive  intercourse  by  Carrol.  He  then 
fixed  the  time  as  during  the  first  week  in 
September,  1910,  by  the  fact  that  he  (the 
doctor)  had  had  a  spell  of  sickness  during 
that  first  week  of  September,  and  was  unable 
to  drive  into  the  country  to  visit  his  pa- 
tients, but  sat  about  his  office  doing  office 
practice  at  that  time,  and  he  remembered 
this  fact  distinctly. 

The  bill  also  shows  that  the  doctor  had 
testified  on  the  trial  as  a  state's  witness, 
and  had  been  fully  crossed  by  the  appellant; 
that  during  none  of  this  time  did  the  visit 
of  Carrol  and  his  father,  or  his  examinaUon 
of  Carrol's  penis,  occur  to  him,  and  not 
until  the  appellant's  attorney  was  addressing 
the  Jury,  when  it  did  occur  to  him;  and 
that  he  afterwards,  and  before  the  state's 
attorney  had  concluded  his  final  argument, 
told  the  appellant's  attorney.  The  appel- 
lant's attorney,  as  a  part  of  this  bill,  at- 
tached his  affidavit,  showing  that  he  did 
not  know  of  this  testimony,  and  had  noth- 
ing to  arouse  bis  suspicions  about  any  such 
testimony  by  the  doctor  until  the  time  above 
shown,  when  the  doctor  communicated  it  to 
him,  and  the  affidavit  of  the  appellant  him- 
self is  made  a  part  of  it,  to  the  same  effect. 

The  court,  in  allowing  the  bill,  made  this 
qualification  and  explanation:  "Offer  to  put 
this  witness  back  npon  the  stand  was  made 
as  district  attorney  was  saying  his  last 
words  in  argument  to  the  Jury,  but  Just  be- 
fore he  had  concluded;  witness  had  been  in 
attendance  on  court  all  day,  and  I  presumed, 
had  talked  privily  with  counsel.  In  view  of 
these  facts  and  the  further  conjectural  char- 
acter of  the  testimony,  I  did  not  feel  that 
my  discretion  should  be  used  in  allowing  tbe 
witness  to  testify  after  practically  all  the 
argument  for  both  sides  had  been  made, 
and  I  have  been  cohfirmed  in  such  view  by 
tbe  showing  made  in  contest  of  motion  for 
new  trial,  filed  by  state,  showing  condition 
of  Carrol  Bailey  to  have  been  produced  by 
other  causes  than  intercourse  with  prosecti* 
trix" 

The  appellant  made  the  matter  complained 
of  in  this  bill  one  of  the  grounds  of  hla  mo- 
tion for  new  trial.  The  record  shows  tliat 
the  county  attorney  contested  particularly 
this  ground  of  appdlant's  motion  for  new  tri- 
al, and  that  the  court  heard  the  affidavits  of 
said  Dr.  Self,  the  appellant,  and  bis  attor- 


Digitized  by 


Google 


Tex.) 


BAILEY  y.  STATB 


227 


ne;,  and  the  affidavits  of  Carrol  Bailey  and 
his  father,  J.  J.  Bailey,  C.  S.  Bell,  d^uty 
sberiff  of  Comanche  county,  and  E.  B.  Jor- 
dan. 

The  state's  attorney,  In  his  contest  of  this 
groimd  of  appellant's  motion  for  new  trial, 
in  substance  shows  that  the  testimony  of 
said  doctor  sought  to  be  Introduced  at  the 
close  of  the  case,  as  shown  above,  was  (1) 
immaterial,  irrelevant,  and  would  have 
tlirown  no  light  on  the  guilt  or  Innocence  of 
appellant ;  (2)  because  there  was  no  fact  or 
cirCTunstance  In  the  record,  either  by  direct 
or  circumstantial  evidence,  showing  or  tend- 
ing to  show  that  Carrol  Bailey  had  had  sez- 
nal  Intercourse  with  his  sister  Satsey;  but, 
on  the  other  hand,  the  testimony  of  Satsey 
absolutely  and  unconditionally  negatives  that 
any  person,  other  than  the  appellant,  ever 
had  intercourse  with  her;  (3)  he  denied  that 
snch  evidence  would  have  been  any  defense 
(or  appellant,  and  he  claimed  that  such  tes- 
timony by  the  doctor  was  untrue,  and  would 
prove  It  by  the  affidavits  of  other  parties 
hereinabove  stated,  and  that  under  all  the 
circumstances  of  this  case  the  court  did  not 
abuse  its  discretion  in  refusing,  at  that  late 
time,  to  hear  the  testimony  of  said  doctor, 
because  it  was  necessary  to  a  due  adminis- 
tiation  of  Justice,  and  that  the  Judge  did  not 
abuse  his  discretion,  but  exercised  a  proper 
discretion.  In  refusing  to  hear  It  at  the  time. 
The  county  attorney,  in  his  opposition  to 
this  ground  of  appellant's  motion  for  new 
trial,  goes  further  Into  detail  In  contesting 
it,  and  supports  the  court's  ruling  by  other 
and  additional  groxmds  of  contest  of  ap- 
pdlanf s  motion  unnecessary  to  further  state 
here. 

The  testimony  of  J.  3.  Bailey,  by  his  affi- 
davits heard  by  the  court  in  passing  upon 
tlie  said  motion  for  new  trial,  shows  that  he 
did  take  his  son  to  Dr.  Self  for  examina- 
tion and  treatment  substantially  as  shown  by 
Dr.  Self  in  his  affidavit,  but  he  and  his  son, 
too,  by  his  affidavit,  are  very  positive  that 
this  occurred,  not  in  September,  1910,  as 
shown  by  the  doctor's  affidavit,  but  In  De- 
cember, 1909,  and  they  fix  the  date  in  most 
positive  and  unconditional  terms,  by  showing 
that  it  was  while  J.  J.  Bailey  lived  at  a  cer- 
tain place,  and  that  In  January  following  he 
removed  to  the  place  he  was  living  when  ap- 
P^ant  is  charged  to  have  committed  the 
crime  of  which  he  was  convicted.  They  both 
fixed  the  time  all  this  occurred  with  all  of 
the  drcnmstances  and  positlveness  that  It 
could  be  done. 

The  testimony  of  C.  8.  Bell,  heard  by  the 
court  on  the  hearing  of  this  motion  by  affi- 
davit, shows  that  on  March  15,  1011,  when 
be  arrested  the  appellant  on  the  charge  In 
this  case,  the  appellant  Immediately  Insisted 
upon  making  a  statement  to  him  concerning 
the  matter  about  which  he  was  arrested; 
that  Bell  told  him  that  he  did  not  want  to 
hear  him,  and  not  to  make  a  statement,  but 
that  appellant  instated  upon  doing  so,  and 


did  do  so;  that  he  then  and  there  stated  to 
Bell  that  he  was  at  his  brother's  (J.  J.  Bai- 
ley's) home  on  or  about  August  17,  1910s 
that  his  brother  was  away  from  home  that 
night,  and  that  he  (appellant)  did  play  with, 
fondle,  and  caress  Satsey  Bailey,  the  daugh- 
ter of  his  brother,  then  about  15  years  of 
age,  and  that  he  finally  got  her  down  on  a 
cot,  and  rubbed  his  penis  on  her  private 
parts,  and  continued  to  do  so  until  a  dis- 
charge was  effected  by  him,  but  that  he  did 
not  penetrate  her  private  parts;  that  after 
appellant  made  this  statement  to  him  he 
asked  appellant  If  he  supposed  any'  other 
man  had  ever  had  Intercourse  with  said  Sat- 
sey, and  be  replied  that  he  did  not  believe 
that  any  other  man  had  ever  had  inter- 
course with  her:  and  he  further  stated  that 
what  he  had  said  was  true,  and  that  he  did 
not  intend  to  deny  it  in  court 

The  testimony  of  said  Jordan  by  his  af- 
fidavit, heard  by  the.  court  on  said  motion 
for  new  trial,  showed  that  while  he  was 
subpoenaed  as  a  witness  In  appellant's  case 
on  behalf  of  the  state  be  did  not  testify,  but 
that  he  heard  the  appellant  say,  after  he  was 
arrested  and  while  he  was  in  the  calaboose 
at  De  Leon,  on  or  about  March  15,  1911,  that 
some  time  on  or  about  August  17,  1910,  he 
played  with  and  fondled  the  person  of  Satsey 
Bailey,  the  daughter  of  his  brother,  J.  J.; 
and  that  he  (appellant)  rubbed  his  penis 
around  the  private  parts  of  the  said  Satsey 
until  he  bad  a  discharge. 

[4]  Article  698,  O.  C.  P.,  is:  "The  court 
shall  allow  testimony  to  be  Introduced  at  any 
time  before  the  argument  of  a  cause  is  con- 
cluded, if  it  appear  that  it  is  necessary  to  a 
due  administration  of  Justice."  Questions  of 
the  introduction  of  testimony  under  this 
statute  have  frequently  arisen  in  cases  be- 
fore this  court  The  principles  announced 
by  this  court  therein  have  been  and  are  that 
the  admission  of  such  testimony  under  such 
circumstances  as  disclosed  in  this  case  is 
within  the  sound  discretion  of  the  trial 
Judge,  and  this  discretion  wUl  not  be  revised, 
unless  it  clearly  appears  to  have  been 
abused;  and  that  a  refusal  to  permit  testi- 
mony at  that  stage  will  not  constitute  re- 
versible error,  unless  it  is  shown  that  de- 
fendant has  been  prejudiced  thereby.  This 
Is  the  case  whether  the  court  admits  or  ex- 
cludes the  offered  testimony.  Dement  v. 
State,  39  Tex.  Cr.  R.  271,  45  S.  W.  917;  Gon- 
zales V.  State,  82  Tex.  Cr.  R.  611,  26  S.  W. 
781;  Nalley  v.  State,  28  Tex.  App.  387,  13 
S.  W.  670;  Hendricks  v.  State,  28  Tex.  App. 
416,  13  S.  W.  672;  Farrls  v.  State,  26  Tex. 
App.  105,  9  S.  W.  487;  Testard  v.  State,  26 
Tex.  App.  260,  9  S.  W.  888;  Tlmbrook  v. 
State,  18  Tex.  App.  1;  Nolen  v.  State,  14 
Tex.  App.  474,  46  Am.  Bep.  247;  George  v. 
State,  11  Tex.  App.  95;  Moore  v.  State,  7 
Tex.  App.  15;  Noftslnger  v.  State,  7  Tex. 
App.  301;  Phillips  v.  State,  6  Tex.  App.  44^ 
Reardon  v.  State,  4  Tex.  App.  602;  Jones  v. 
State,  3  Tex.  App.  150.    We  deem  it  unneces- 
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saij  te  dte  other  cases.  The  court  did  not 
commit  reversible  error,  under  the  circum- 
stances shown  In  this  case,  in  refusing  to 
permit  Dr.  Self  to  testify  as  ofCered  by  ap- 
pellant 

[S]  The  appellant's  only  other  ground  of 
complaint  is  that  the  evidence  does  not  justi- 
fy the  verdict  He  pots  this  on  two  grounds: 
First,  the  Insufildency  as  to  the  evidence  as 
a  whole;  and,  second,  because  the  witness 
Satsey  Bailey  was  not  sufficiently  corrobo- 
rated. We  have  carefully  gone  over  the 
evidence  in  this  case  and  considered  all  of 
it  It  is  our  opinion  that  the  evidence  is 
amply  sufficient  to  sustain  the  conviction; 
and  that  the  prosecuting  witness  was  also 
amply  sufficiently  corroborated. 

[6]  The  appellant  makes  vigorous  attacks 
on  the  testimony  of  the  prosecuting  witness 
as  to  the  unreasonableness  In  certain  partic- 
ulars of  her  testimony,  and  of  some  slight 
contradictions  of  her  by  others  on  what,  we 
think,  more  properly  considered,  are  imma- 
terial matters.  All  these  questions  were  for 
the  Jury,  and  were  doubtless  fully  and  thor- 
oughly discussed  by  appellant's  able  attor- 
ney, who  r^resented  him.  Without  going 
Into  the  details  of  her  testimony.  It  fully  es- 
tablishes the  charge  against  appellant  The 
appellant  did  not  testify,  except  by  affidavit 
In  support  of  his  motion  for  new  trial,  on 
the  ground  of  the  introduction  of  the  testi- 
mony of  Dr.  Self,  shown  by  bis  bill.  His  af- 
fidavit in  this  respect  was  to  the  effect,  sole- 
ly and  simply,  that  he  knew  nothing  of  what 
he  offered  Dr.  Self  to  prove  as  to  the  con- 
dition of  Carrol  Bailey,  the  brother  of  Sat- 
sey, until  It  was  disclosed  by  him  (the  doc- 
tor) about  the  time  of  the  close  of  the  trial 
of  his  case.  The  prosecuting  witness  was 
corroborated  by  the  birth  of  the  child,  proven 
not  only  by  herself,  but  others,  nine  months 
after  August  17,  1910;  that  the  appellant 
stayed  all  night  at  her  father's  bouse,  Au- 
gust 17,  1910;  that  her  father  was  away 
from  home  that  night,  and  that  she  slept  at 
a  place  where  the  appellant  could  have  had 
sexual  intercourse  with  her;  that  she  bad  no 
sweetheart;  had  not  at  any  time  been  with 
or  about  any  men  or  boys  who  could  have 
had  any  opportunity  to  have  intercourse  with 
her.'  We  believe  that  the  record  shows  not 
a  scintilla  of  testimony  that  her  brother  Oar- 
rol  had  intercourse  with  her.  The  appellant 
was,  within  about  a  month  after  his  inter- 
course with  his  niece,  Informed  of  the  fact 
that  she  had  missed  her  menses.  About  that 
time  he  worked  in  a  drug  store  in  De  Leon, 
eight  miles  from  where  she  lived.  That  he 
was  repeatedly  Informed  afterwards  that  her 
menses  had  not  appeared.  Sometimes  the 
information  appears  to  have  been  commu- 
nicated to  him  by  her  father  or  mother, 
without  bis  soliciting  the  information.  At 
other  times  he  inquired  about  it  That  he 
furnished  her  medicine  on  about  three  differ- 


ent occasions  about  a  month  apart  for  the 
purpose  of  bringing  on  her  menses.  Two  of 
these  times  there  was  no  concealment  about 
it,  but  the  medicine  was  sent  to  her  by  him 
by  her  father.  At  another  time  he  is  shown 
to  have  taken  her  medicine  himself,  and  bad 
her  to  take  It  without  the  Imowledge  of  her 
father  or  her  mother  that  he  was  either  tak- 
ing the  medicine  to  her,  or  that  he  had  givm 
it  to  her.  Her  father  and  mother  were  not 
awara  of  her  condition  of  pregnancy  until 
perhaps  about  two  months  before  the  birth 
of  her  child.  The  appellant  knew  it  and 
told  Dr.  Self  of  the  fact  as  testified  to  by 
Dr.  Self,  as  early  as  January,  1911,  and  told 
the  doctor  at  that  time  that  they  were  keep- 
ing It  from  her-  father.  The  occasion  for  hia 
telling  Dr.  Self  this  at  that  time  was  that 
Dr.  Self  had  been  consulted  about  her  men- 
ses being  suppressed,  and  had  sentlier  med- 
icine before  that  but  that  she  was  to  be 
examined  that  day  by  Dr.  Self,  to  ascertain 
what  her  condition  was.  The  appellant  came 
in  the  wagon  with  his  niece  and  bis  broth- 
er from  their  home,  eight  miles  to  De  Leon; 
but  when  they  stopped  to  hitch  the  horses, 
and  got  out  he  preceded  them,  stating  that 
he  was  going  to  the  post  office  to  get  bis 
mail,  but  Instead  reached  the  doctor's  of- 
fice before  they  did,  and  told  the  doctor  of 
her  condition,  and  to  keep  it  from  her  fa- 
ther. The  doctor,  on  this  occasion,  made 
the  examination,  ascertained  the  fact  that 
the  girl  was  pregnant  but  withheld  the  in- 
formation from  her  father.  We  deem  it  xm- 
necessary  to  further  state  what  the  evidence 
tended  to  prove. 

There  being  no  reversible  error,  the  Jodg- 
meut  will  be  affirmed. 


WRIGHT  v.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 
Kll.) 

1.  BtJBGLABT   (I  41*)  —  Evidence  —  Sum- 

GIBNCY. 

Evidence  held  to  sustain  a  conviction   of 
burglary  of  a  house  in  the  daytime,  not  at  night. 
[Ed.    Note.— For  other  cases,   see   Burglary, 
Cent  Dig.  t  98;   Dec.  Dig.  §  41.*] 

2.  Criminal  Law  (5  417*)  — Evidence  — Ad- 
missibility. 

In  a  burglarjf  trial,  the  state  could  show 
by  a  deputy  sheriff  that  when  be  went  to  ar> 
rest  a  third  person  for  the  offense  he  found  ac- 
cused present  wearing  trousers  stolen  in  the 
burglary,  and  that  on  |}eine  asked  where  he  ob- 
tained them  accused  stated  that  the  third  per- 
son gave  them  to  bim,  and  that  such  person 
then  said:  "No,  I  didn't  give  them  to  you.  1 
told  you  you  were  going  to  get  into  trouble 
about  them  pants." 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {(  950-967;   Dec.  Dig.  {  417. •] 

3.  Cbdhnal  I<aw  (|  1169*)— Habmless  Esbob 
—Admission  of  Evidence. 

In  a  burglary  trial,  any  error  In  permitting 
a  witness  to  state  tliat  other  persona  identified 
the  stolen  property  in  his  presence  was  harm- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  DIa.  &  Am.  Dig.  Kej  No.  SerlM  *  Rep'r  Indexaa 
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Itas,  where  those  penona  testified  to  the  identi- 
ty, which  accused  did  not  deny, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.   Dig.   U  8127-3143;    Dec.   Dig.   i 

1168.»] 

i.  CBnaNAi.  IjAW  (|  617*)— Oonfessios— Ad- 

lOSSIBILITT. 

A  statement  by  accnsed,  reciting  that  be- 
ing under  arrest  for  barglar;  and  having  been 
warned,  etc.,  that  any  statement  he  might  make 
would  be  used  against  him,  and  that  the  state- 
ment was  voluntarily  made,  that  he  and  another 
vere  both  guilty,  that  they  were  together  when 
they  entered  the  house  and  obtained  the  proi>- 
erty  stolen,  that  the  house  was  dosed,  and  they 
opened  the  door,  was  properly  admitted  as  a 
confession,  over  objections  that  it  did  not  state 
what  house  was  burglarized,  or  when,  or 
whether  it  was  in  the  particular  county,  and 
that  it  did  not  show  what  accused  was  guilty 
of;  that  it  was  vagae,  Irrelevant,  inadmissible, 
etc. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {f  1146-1166;  Dec.  Dig.  i 
517.*] 

5.  GiinaiTAi.  I<aw  (i  103C*)—Bvidbi7CE— Ob- 
jections—Tnra  FOB  MaKINO. 

Objections  to  evidence  come  too  late  when 

first  presented  by  motion  for  new  trial. 
[Ed.    Note. — For   other   cases,    see    Orinkinal 

Uw,  Cent.   Dig.   U   a63»-2641;    Dec.   Dig.   f 

1038.*] 

<>.  CBDflNAI.  Law    (I  784*)  — iNSTBUCnOKS  — 
CiRCtrUSTAKTIAI.  EVIDKNOK. 

Instructions  on  circumstantial  evidence 
were  proi>erly  refused  in  a  burglaiy  trial,  where 
accused  was  found  in  possession  of  the  property 
itolen,  and  confessed  that  he  broke  and  entered 
the  house  and  took  the  property. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  ||   1883-188«;    Dec.   Dig.   { 

7.  CBnaiTAi.  Law  (J  1064*)— Ikbtbuctionb— 

Objictions— Stttficiknct. 
Objections,  on  a  motion  for  new  trial,  that 
the  court  erred  in  paragraphs  of  his  charge, 
identified  by  numl>er,  are  too  general  to  be  re- 
viewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.   H  2676-2684;    Dec.  Dig.   i 

Appeal  from  District  Oburt,  Lamar  Conn- 
ty;  Ben  H.  Denton,  Judge. 

Guy  Wright  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Roach  &  Sharp,  for  appellant  0.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted  by 
the  grand  jury  of  Lamar  county,  charged 
Tith  burglary.  The  indictment  contained 
two  counts;  one  charging  a  daytime 'bur- 
glary, and  the  other  burglary  of  a  private 
residence  at  night  The  Jury  adjudged  him 
guilty  of  burglary  of  a  house  in  the  day- 
time, and  assessed  bis  punishment  at  two 
years  confinement  in  the  penitentiary. 

[1]  Appellant  assigns,  in  his  motion  for  a 
new  trial,  the  ground  that  the  court  erred, 
"because  the  charge  [submitting  burglary  In 
the  daytime]  Is  not  supported  by  any  evi- 
dence, in  that  the  testimony  shows  that  if 
the  defendant  burglarized  any  house  it  was 


the  private  residence  of  Abe  Watson,  used 
and  occupied  by  him  as  a  private  residence; 
that  there  was  no  house  entered  or  broken. 
Is  shown  by  the  testimony  in  this  case,  with 
the  intent  to  commit  theft,  except  the  private 
residence  of  Abe  Watson,  and  that  at  night." 
We  do  not  understand  the  contention  of  ap- 
pellant in  this  assignment,  unless  it  is  that 
the  evidence  would  show  the  entry  of  a  pri- 
vate residence  at  night  This  Is  not  clear, 
hut  we  gather  from  the  brief  filed  that  this 
is  the  contention  now  made  under  this  as- 
slgnmeint  This  court  has  held  that  the  of- 
fense of  entry  of  a  private  residence  in  the 
nighttime  Is  a  separate  and  distinct  offense 
from  the  offense  mentioned  in  articles  838 
and  839,  P.  C.  1895;  but  entry  of  a  private 
residence  in  the  daytime  is  ptmishable  the 
same  as  the  entry  of  any  other  house  in 
the  daytime.  It  is  only  vrhea  the  entry  is 
made  in  the  nighttime  that  it  comes  within 
the  definition  of  article  839a,  as  added  by 
Acts  26th  Leg.  c.  178,  and  under  whicb  the 
punislmient  is  separate  and  distinct.  The 
appellant  having  been  convicted  under  the 
first  count,  which  alleged  daytime  burglary, 
under  the  holdings  of  this  court,  if  the  evi- 
dence, shows  undlsputably  that  the  entry 
was  made  in  the  nit^fat,  the  conviction  would 
not  be  authorized,  and  we  suppose  that 
while  the  motion  is  rather  general,  and  the 
assignment  should  be  more  specific,  this 
Is  the  question  appellant  desired  to  raise. 
We  have  examined  the  evidence  closely,  and 
do  not*thlnk  that  the  evidence  shows  a  night- 
time burglary  beyond  a  reasonable  doubt 
Article  844,  P.  C,  defines  daytime:  "By  the 
term  'daytime'  Is  meant  any  time  of  the 
twenty-four  hours  from  thirty  minutes  be- 
fore sunrise  until  thirty  minutes  after  sun- 
set." Now,  does  the  evidence  show  that  the 
burglary  took  place  more  than  30  minutes 
after  sunset?  Defendant,  In  answer  to  the 
question,  "What  time  did  you  go  In  the 
house?"  answered,  "Why,  the  sun  was  not — 
well.  It  was  a  little  after  sundown;  you 
could  see  all  around  you."  He  also  testified 
he  went  from  this  house  to  Jeff  Dean's,  and 
Dean  testifies:  "I  was  sitting  on  the  porch 
when  I  saw  him  [defendant],  and  It  was 
Just  beginning  to  get  dark.  You  could  tell 
a  person  off  25  or  30  yards."  While  there 
was  other  testimony  in  the  record  which 
would  have  supported  a  finding  that  the 
burglary  took  place  more  than  30  minutes 
after  sundown,  yet.  If  the  Jury,  in  giving  the 
defendant  the  benefit  of  a  reasonable  doubt 
on  every  Issue,  find  that  It  took  place  with- 
in 30  minutes  after  sundown,  it  is  not  a  mat- 
ter of  which  defendant  should  complain ;  for 
if  they  had  found  it  a  nighttime  burglary 
the  least  punishment  they  could  have  as- 
sessed would  have  been  five  years  in  the  pen- 
itentiary. Finding  blm  guilty  of  daytime 
burglary,  they  could  and  did  fix  a  much  less 
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term— only  two  years  In  the  penitentiary. 
So,  If  it  can  be  said  that  this  ground  of  the 
motion  sufficiently  raises  this  question,  we 
cannot  hold  that  there  was  no  eridence  up- 
on which  the  jury  could  base  its  finding  that 
the  evidence  did  not  show  beyond  a  reason- 
able doubt,  a  nighttime  burglary.  The  court 
submitted  both  counts  In  his  charge,  and  the 
Jury  found  that  the  entry  was  made  in  the 
dajrtlme. 

[2,  3]  Appellant  complains  that  the  deputy 
sheriff  was  permitted  to  testify  that  he  went 
to  the  home  of  Rich  Darden  to  arrest,  and 
did  arrest.  Rich  Darden,  this  defendant  be- 
ing present;  that  when  he  arrested  Darden 
Darden  asked  why  he  arrested  him,  when 
be  told  him  it  was  for  the  theft  of  the  pair 
of  pants,  alleged  to  have  been  stolen  In  this 
indictment  Darden  replied  he  did  not  have 
the  pants.  The  witness  says  he  had  been 
given  a  description  of  the  missing  pants; 
that  appellant,  Guy  Wright,  was  standing 
there,  and  noticing  that  the  pants  appellant 
bad  on  suited  the  description  be  asked  him 
where  be  got  the  pants;  appellant  replying 
that  Darden  bad  given  them  to  him.  Darden 
said:  "No;  I  didn't  give  them  to  you.  I 
told  you  you  were  going  to  get  Into  trouble 
about  them  pants."  The  objection  Is  to  this 
last  statement  of  Darden's,  "I  didn't  give 
them  to  you.  I  told  you  you  were  going  to 
get  Into  trouble  about  tbem  pants."  The 
deputy  sheriff  testifies  he  had  no  warrant 
for  appellant,  but  only  had  a  warrant  for 
Darden,  and  had  only  arrested  Dardeq.  Aj)- 
pellant  was  not  under  arrest,  and  the  officer 
was  not  seeking  blm;  In  fact,  he  had  no 
Idea  of  arresting  him  until  the  above  matters 
took  place,  and  then  be  questioned  appellant 
further,  when  the  circumstance  that  appellant 
was  wearing  the  missing  pants,  and  made 
contradictory  statements  in  regard  to  how 
he  came  into  possession  of  tbem,  caused  him 
to  arrest  appellant,  as  well  as  Darden.  Th« 
fact  that  Darden  was  under  arrest  when  he 
made  statements  to  appellant  In  the  presence 
of  an  officer  would  not  render  such  state- 
ments inadmissible  as  against  appellant,  be 
not  b^ing  under  arrest;  and,  as  the  state- 
ment was  made  direct  to  appellant.  In  an- 
swer to  the  charge  that  Darden  had  given 
the  pants  to  him  (appellant),  it  was  not 
hearsay.  Appellant  further  objected  to  this 
witness  stating  that  the  pants  were  Identi- 
fied by  Abe  Watson  and  John  Wood  as  the 
stolen  pants.  Inasmuch  as  both  Watson 
and  Wood  testified  In  this  case,  and  testified 
that  the  pants  tb%  witness  found  appellant 
wearing  were  the  stolen  pants,  and  appellant 
in  his  testimony  does  not  deny  that  they 
were  the  stolen  pants,  bat  only  claims  that 
be  was  holding  tbem  for  another,  which 
theory  was  fully  covered  in  the  charge,  no 
such  error  Is  manifest  as  would  call  for  a 
reversal  of  the  case.  It  might  bare  been 
proper  to  only  have  permitted  the  witness 
to  state  what  be  did  with  the  pants  after 


taking  them  from  appellant,  and  permitted 
only  Watson  and  Woods  to  testify  to  the 
identification;  but  under  the  evidence  the 
error.  If  any,  was  harmless  error. 

[4,  6}  Appellant  also  objected  to  a  con- 
fession, alleged  to  have  been  made  by  blm, 
being  admitted  in  evidence.  The  bill  states 
that  defendant  objected  to  the  introduction 
of  the  statement,  and  requested  the  court 
to  have  the  Jury  withdraw  and  bear  testi- 
mony on  Its  admissibility,  which  request  was 
by  the  court  granted.  After  hearing  the 
evidence,  the  court  ruled  that  the  confession 
was  admissible  in  evidence,  when  defendant 
objected,  on  the  grounds  "that  It  does  not 
state  what  house  was  burglarized;  does  not 
state  when  it  was,  and  whether  it  is  in 
Lamar  or  Delta  county,  and  does  not  set  out 
what  he  is  gnllty  of;  and  it  is  vague  and  In- 
definite, irrelevant,  and  inadmissible,  and 
does  not  show  he  is  guilty  of  burglary;  does 
not  say  be  went  Into  anybody's  bouse;  says 
a  certain  house."  These  are  all  the  grounds 
.stated  In  the  bill,  and  the  other  grounds  pre- 
sented and  urged  In  this  court  cannot  be  con- 
sidered by  us.  The  statement  shows  tliat: 
"I,  Guy  Wright,  being  under  arrest  for  bur- 
glary, and  being  warned,  etc,  that  any  state- 
ment I  may  make  wUl  be  used  In  evidence  > 
against  me  concerning  my  case  and  on  my 
trial  for  said  offense,  make  this  voltmtary 
statement"  He  states  he  and  Edgar  Har- 
rald  are  both  guilty.  "We  were  together 
when  we  entered  the  house  and  got  the 
pants.  The  bouse  was  closed;  we  opened 
the  door."  The  statement  as  a  whole,  shows 
it  was  in  regard  to  the  charge  for  which  be 
was  then  under  arrest,  and  for  which  he  was 
being  tried  in  this  case ;  and  none  of  the  ob- 
jections made  are  tenable,  and  the  court 
did  not  err  Aa  admitting  the  confession  in 
evidence,  over  the  objections  made,  as  shown 
by  the  bill  of  exceptions.  As  stated  before, 
the  objections  now  urged  to  the  admissi- 
bility of  this  confession  cannot  be  consid- 
ered by  us.  Objections  to  evidence  come  too 
late  when  first  presented  in  the  motion  for 
a  new  trial ;  and  we  deem  It  unnecessary  to 
discuss  the  objections  stated  in  the  motion 
for  new  trial,  and  which  are  not  shown  to 
liave  been  presented  during  the  trial  of  the 
case,  and  which  are  not  contained  in  the  bUl 
of  exceptions  reserved  to  the  introduction  of 
this  testimony. 

[8]  The  court  did  not  err  in  failing  to 
charge  on  circumstantial  evidence.  Defend- 
ant was  found  in  possession  of  the  pants, 
and  in  his  confession  he  stated  that  be  and 
Harrald  broke  and  entered  the  house,  and 
took  the  pants  out  of  the  bouse.  No  such 
charge  was  called  for  under  the  evidence. 

[7]  The  paragraph  in  the  motion  that 
states  the  court  erred  in  the  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth  paragraphs  of  bis  cliarge  is  too 
general  to  be  considered.  Kubacak  v.  State, 
59  Tex.  Cr.  R.  165,  127  S,  W.  830;  Decker  v. 


Digitized  by 


Google 


Tei.) 


SKINNER  T.  STATB 


231 


state,  58  Tez.  Gr.  R.  162,  124  S.  W.  912; 
PoUard  V.  States  58  Tex.  Or.  R.  306,  125  S. 
W.  390. 

There  being  no  reversible  error  pointed 
out  in  the  charge  of  the  court  In  the  motion 
for  a  new  trial,  and  as  we  are  precluded 
from  considering  any  matter  in  regard  to 
tbe  admissibility  of  evidence  not  presented 
In  a  bin  of  exceptions,  and  there  being  no 
spedal  charges  requested,  we  are  of  the 
opinion  the  case  should  be  affirmed. 

Afflmieds 


SKINNER  V.  STATB. 

(Court  of  Ciiminal  Appeals  of  Texas.    Nov. 
29,  1911.) 

1.  CBmNAi.  Law  (S  1104*)— Appkai,— Recobd 
— Statemkst  of  Facts. 

Where  an  original  statement  of  facta  was 
sent  to  the  Court  of  Ciiminal  Appeals,  instead 
of  being  incorporated  in  the  transcript,  it  could 
not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  iS  2776^  2885,  2886;  Dec.  Dig. 

2.  CBnONAI.  liAW  (§  1116*)— APPKAIi— INDIOT- 
HEHT— RBOULABITT. 

Where  the  original  indictment  did  not  ac- 
company tbe  transcript,  and  the  indictment  as 
copied  in  the  record  did  not  disclose  any  irreg- 
olarity,  an  objection  that  tbe  indictment  was 
a  mntUated  instrument,  because  it  consisted  in 
part  of  a  piece  of  paper,  cut  from  another  and 
different  instrument,  and  pasted  on  the  face 
of  the  indictment,  could  not  be  considered. 

[I!d.  Note. — For  other  cases,  see  Criminal 
Lav,  Cent.  Dig.  {  2924 ;   Dec.  Dig.  {  1116.*] 

3.  Indictment   ahd   ImrosMATiOR   (J   11*)  — 
Filing — Tnuc — Indobseuent. 

Where  a  bill  of  exceptions  showed  that  the 
indictment  contained  In  tbe  transcript  had  been 
on  file  in  the  county  clerk's  office  at  tbe  prop- 
er time  and  in  the  proper  manner,  but  that  the 
clerk  bad  neglected  to  mark  it  "Filed,"  it  was 
not  subject  to  exception  for  that  reason,  but 
tbe  court  properly  directed  the  clerk  to  mark 
it  filed  as  of  the  date  it  was  filed  in  fact. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ff  62-75;  Dec. 
Dig.  {  11.*] 

Appeal  from  Sabine  County  Court;  T.  R. 
Smith,  Judge. 

Alonzo  Skinner  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

J.  H.  McOown  and  Goodrich  ft  Lewis,  for 
appellant.  0.  B.  Lane,  Asst  Atty.  Oen.,  for 
the  Stote. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law. 

t1]  The  statement  of  facts  Is  not  incorporat- 
ed in  the  transcript,  but  Is  sent  up  In  a  sepa- 
rate document,  and  we  suppose,  by  the  file 
mark  of  tlie  county  clerk  being  upon  the  same, 
that  It  is  tbe  original  statement  of  facts  filed 
in  the  coart  below.    Under  our  statute  and 


the  decisions  of  the  different  courts,  this 
statement  of  facts  cannot  be  considered. 

[2]  The  first  bill  of  exceptions  recites  that, 
before  appellant  announced  ready  for  trial, 
he  moved  to  quash  the  indictment  on  the 
ground  that  said  indictment  consisted  of  two 
Instruments,  or  a  portion  of  two  Instru- 
ments, pasted  together — that  Is  to  say,  that 
the  alleged  Indictment  has  a  separate  piece, 
cut  from  another  and  different  instrument, 
pasted  on  the  face  of  said  Indictment,  sup- 
posedly to  be  used  and  read  as  a  part  of 
the  Indictment;  that  the  indictment  in  its 
present  state  was  a  mutilated  instrument, 
because  it  consisted  of  parts  of  two  separate 
instruments,  pasted  one  upon  the  other;  that 
by  reason  of  this  condition  of  the  indictment 
It  was  insufflclent  In  law  and  void,  because 
not  in  compliance  with  the  terms  of  the 
statute;  that,  by  reason  of  the  condition  of 
the  indictment,  defendant  does  not  know 
who  pasted  said  instruments  together,  nor 
by  what  authority  the  pasting  was  done. 
This  Is  in  no  way  verified  by  the  record. 
The  original  Instrument  does  not  accompany 
the  transcript.  The  Indictment  as  copied  in 
the  record  does  not  disclose  any  irregularity, 
but  appears  to  be  in  ordinary  form. 

[3]  The  second  bill  of  exceptions  recites: 
"After  the  state  and  defendant  had  both  an- 
nounced ready  for  trial,  and  after  defend- 
ant had  been  arraigned,  and  had  pleaded 
guilty,  defendant  excepted  to  the  Indictment 
upon  the  grounds  that  the  same  liad  not  been 
filed  in  the  county  court.  Defendant  except- 
ed to  the  indictment  upon  this  ground,  and 
asked  the  court  to  dismiss  the  case  upon 
the  grotmd  tliat  the  court  had  no  Jurisdic- 
tion to  try  the  case,  on  the  account  that 
tbe  Indictment  had  not  been  filed  in  the 
county  court"  After  the  court  examined 
the  transcript  in  the  case,  finding  the  same 
was  a  proper  one  and  was  filed  by  the  clerk 
of  the  court  on  the  29th  of  March,  1911,  he 
overruled  defendant's  exception  and  ordered 
the  county  clerk  to  file  the  indictment  back 
as  of  date  March  29,  1911,  the  date  of  its 
reception  by  him.  Whereupon  the  clerk 
in  open  court  did  indorse  upon  the  back  of 
the  indictment  the  following:  "By  order 
of  the  Court  Filed  March  29,  1911.  W. 
R.  Hyden,  Co.  Clk."  Exception  was  re- 
served to  this.  We  are  of  opinion  there  is 
no  merit  in  this  matter.  The  bill  shows  that 
the  indictment  in  the  transcript  had  been 
on  file  in  the  county  clerk's  office  at  the 
proper  time  and  in  the  proper  manner,  but 
that  the  clerk  had  neglected  to  mark  upon 
the  indictment  that  it  had  been  filed.  This 
matter  Is  without  merit 

In  tbe  absence  of  tbe  statement  of  facts, 
the  other  questions  suggested  for  revision 
cannot  be  intelligently  reviewed.  As  the 
record  is  presented  to  tub,  the  Judgment  will 
be  affirmed. 
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OAMPBELIi  T.  STATED 

(Court  of  Griininal  Appeals  of  Texas.  Oct.  11, 
1911.  On  Motion  for  Rehearing,  Not.  IS, 
1911.    Rehearing  Denied  Dec.  13,  1911.) 

1.  JUBY  (I  70*)— Spkcial  Vknikb— Numbeb  or 

JUBOBB— JUDICIAI.     DiSCBETION. 

It  was  not  an  abase  of  discretion  to  refnse 
accused's  request  for  a  venire  of  100  instead 
of  50  men  on  the  Round  that,  aa  a  codefendant 
had  just  been  tried,  doubtlessly  the  facts  shown 
on  that  trial  had  been  extensively  circulated  in 
the  county,  especially  since  in  selecting  the 
jury  accused  procured  11  jurors  out  of  the 
panel  summoned. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §823;  Dec  Dig.  {  70.»] 

2.  Rape  (|  18*)— Women  Mat  Bk  Quiltt. 

Under  Pen.  Code  1895,  art.  76,  making 
persons  who  aid  offenses  liable  as  principals, 
a  woman  may  be  guilty  of  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  J  21;  Dec.  Dig.  §  18.  •] 

3.  Rape  (J  41*)— E^idenob— Age  or  Pboseco- 

TRIZ. 

In  a  trial  for  rape  of  a  child  under.  16 
years  old,  it  was  proper  to  refnse  to  cause  pros- 
ecutrix to  put  on  a  certain  suit  which  she  had 
worn  that  the  jury  might  see  her  in  a  skirt 
longer  than  the  one  worn  by  her  at  the  trial  to 
show  that  she  would  appear  to  be  15  years  old, 
where  there  was  no  testimony  that  prosecu- 
trix was  over  14  years,  or  that  accused  was 
misled  as  to  her  age. 

[Eld.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  i  60;  Dec.  Dig.  {  41.*] 

4.  WlINKSSEB     (S     277»)— CBOSS-EXAMlNAnON 

or  Accused. 

In  the  trial  of  a  woman  for  aiding  rape  of 
a  child  under  the  age  of  consent,  it  was  not 
reversible  error  to  permit  the  state  to  show  on 
accused's  cross-examination  that  codefendant 
had  intercourse  with  accused  immediately  after 
the  rape,  and  in  the  child's  presence ;  accused 
having  admitted  several  acts  of  intercourse 
with  codefendant. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  H  979-984;    Dec.  Dig.  |  277.*] 

6.  Obivinal  Law  ({  433*)  —  EMdence  —  Ad- 
MissiBiLiTT— Letters. 

In  a  trial  for  rape,  a  letter  stating  "A—  la 
all  right,  she  is  sticking  like  glue,"  was  properly 
admitted  where  accused  testmed  that  she  wrote 
the  letter  to  her  codefendant  on  the  day  after 
the  offense,  and  that  "A—"  referred  to  prosecu- 
trix. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  §  1022;   Dec.  Dig.  g  433.*] 

e.  Cbiuinai.  Law  (J  517*)— EJvidence— Cow- 

FESSION— AOmSSIBILITT. 

In  a  rape  trial,  a  written  confession  made 
shortly  after  accused's  arrest,  stating  her  con- 
nection with  the  codefendant  and  all  surround- 
ing circumstances,  was  properly  admitted  in 
evidence. 

[Rd.    Note. — For   other   cases,   see   Criminal 
Law,  Dec.  Dig.  {  517.*] 

7.  Criminal  Law  (|  338*)— Bvidkncb— Reus- 

VANCT. 

In  a  rape  trial,  a  letter  written  by  accus- 
ed's mother  was  properly  excluded  from  evi- 
dence when  it  did  not  bear  on  any  issue  in  the 
case. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Dec.  Dig.  |  338.*] 

8.  Criminal  Law  (§  531*)— Confessions— 
Validitt— Presumptions, 

A  written  confession  meeting  all  legal  re- 
quirements   is   prima   facie   evidence    that   the 


confessor  was  duly  warned  by  tlte  person  to 
whom  the  statement  was  made  tiiat  be  did 
not  have  to  make  a  statement,  and  that  if  he 
did,  the  same  could  be  used  against  him,  but 
the  presumption  that  the  confession  was  volun- 
tarily made  is  not  conclusive,  and,  if  the  evi- 
dence raises  an  issue  as  to  its  voluntary  char- 
acter or  the  confessor's  understanding  as  to 
what  he  was  doing  or  as  to  whether  he  made 
certain  statements  therein  contained,  the  issue 
should  be  submitted  to  the  jury, 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law^   Cent   Dig.   {{   1212-1217;    Dec.  Dig.   f 

9.  Cbiminal  Law  (§  59*)- Pbinoipals— Who 
Abe. 

Mere  personal  presence  will  not  constitute 
one  a  principal  in  an  offense. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  71-74,  76^1;  Dec.  Dig.  f 
59.*] 

10.  Criminal  Law  (I  826*)— Inbtboctionb— 
Requests— Time  fob  Making. 

An  instruction  curing  an  omission  in  the  • 
charge   should  be  given,  though  not  requested 
until  the  jury  was  ready  to  retire. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2008;    Dec.  Dig.  |  826.*] 

On  Motion  for  Rehearing. 

11.  Rape  (|  59*)— Instbuottons— Rejtjsal. 

In  a  trial  for  rape,  it  was  proper  to  refuse 
to  instruct  that  unless  accused  induced  prosecu- 
trix to  accompany  codefendant  on  the  occasion 
in  question,  and  aided  in  the  offense,  etc.,  ac- 
cused could  not  be  convicted  where  the  court 
instructed  that,  though  codefendant  was  guilty, 
accused  should  be  acquitted  if  she  was  not  pres- 
ent, or,  if  present,  did  not  aid  codefendant  by 
acts  or  encourage  nim  by  words. 

[Ed.  Note. — For  other  cases,  see  Rape,  Gent 
Dig.  !i  88-100;  Dee.  Dig.  g  69.*] 

12.  Cbiminal  Law  (S  1110*)— Appeal— Bill 
of  EIxcEPnoNS— Conclusiveness. 

The  Court  ot  Criminal  Appeals  cannot  look 
to  other  parts  of  a  record  in  aid  of  a  bill  of 
exceptions  which  accused  has  accepted  and  filed, 
and  he  is  bound  by  qualifications  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2003-291T:  !>«&  Dig.  | 
1110.*] 

13.  Cbiminal  Law  (f  1111*)— Appeal— Bill 
of  Exceptions— Conclusiveness. 

On  appeal  from  a  conviction,  accused  is 
bound  by  a  qualification  in  a  bill  of  exceptions 
to  refusal  of  an  instruction  submitting  an  issue 
as  to  the  voluntary  character  of  a  confession, 
stating  that  there  was  nothing  In  the  proof  to 
indicate  that  accused  did  not  folly  understand 
everything  in  the  confession,  and  that  the  proof 
showed  that  it  was  freely  and  voluntarily  made. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  2894-2896;  Dec.  Dig.  f 
1111.*] 

Appeal  from  District  Court,  Hunt  Conn- 
ty;   R.  L.  Porter,  Judge. 

Ruth  Campbell  was  convicted  of  rape,  and 
she  appeals.    Affirmed. 

EJvans  &  Carpenter,  for  appellant  O.  B. 
Mead,  Asst  Atty.  Got.,  Walter  G.  Wood- 
ward, Asst  Atty.  Gen.,  G.  A.  Sweeton,  Dist 
Atty.,  and  C.  E.  Lane,  Aast  Atty.  Gen.,  for 

the  State. 

HARPER,  J.  Appellant  was  convicted  In 
the  district  court  of  Hunt  county  under  an 
indictment  charging  her  with  rape,  and  her 
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CAMPBELL  T.  STATE 


pimlgbmait  was  assessed  at  five  years  con- 
finement in  the  penitentiary. 

This  la  a  companion  case  to  the  case  of 
Lnther  Hntcherson,  recently  affirmed  by 
tblB  conrt  186  S.  W.  S3.  Appellant  in  this 
case  was  convicted  as  a  principal  npon  tbe 
tbeory  that  she  aided,  assisted,  and  encour- 
aged in  the  perpetration  of  the  crime  charg- 
ed. Appellant  has  reserved  some  20  bills 
of  exception,  but,  as  she  has  presented  all 
of  ber  supposed  errors  in  her  assignments, 
we  will  consider  them  in  the  order  in  which 
tbey  are  there  presented. 

[1]  1.  The  first  assignment  complains  of  the 
refusal  of  the  conrt  at  tbe  request  of  counsel 
for  defendant  to  order  a  venire  of  100  in- 
stead of  50  men.  As  stated  before,  this  Is  a 
companion  case  of  the  Luther  Hntcherson 
Case.  Luther  Hutcherson  was  tried  for  the 
same  oCTense  on  the  10th  day  of  October,  1910, 
In  Hunt  county,  and  was  convicted,  and  his 
ponishment  assessed  at  20  years  in  the  peni- 
tentiary. On  the  10th  day  of  October  this  case 
was  set  for  trial  on  the  31st  day  of  Octo- 
ber, 1910.  At  the  same  time  the  court  or- 
dered a  special  venire  to  be  drawn  of  60 
veniremen  in  this  case  which  was  to  be 
retnmable  on  October  28,  1910.  At  the  time 
(tf  the  ordering  of  this  venire,  counsel  for 
the  defendant  suggested  that,  as  the  Luther 
Hutcherson  Case  had  Jpst  been  tried  and 
doubtless  the  facts  proven  upon  the  trial 
had  been  extensively  circulated  in  Hunt 
county,  that  the  court  should  order  a  venire 
of  100  men.  Instead  of  60,  in  this  case.  The 
conrt  refused  to  adopt  the  suggestion  of  ap- 
pellant's counsel,  and,  as  before  stated,  or- 
dered a  venire  of  60  men  <xily.  Appellant's 
bill  No.  1  shows  that  some  time  between 
tbe  day  upon  which  tbe  trial  was  begun 
on  October  31st  and  December  21at,  at  which 
dffle  said  bill  was  filed,  appellant  took  ex- 
cation  to  said  action  of  the  trial  court  The 
statute  provides  that  the  court  shall  order  a 
special  venire  for  the  trial  of  cases  of  the 
nature  of  this  case,  and  places  it  within  the 
discretion  of  tbe  court  as  to  the  number  of 
venlranen  to  be  drawn.  The  court  quali- 
fies the  bill  of  exception  taken  by  the  ap- 
pellant by  stating  that  in  selecting  the  Jury 
when  this  case  was  called  for  trial  counsel 
for  appellant  procured  11  Jurors  out  of 
the  panel  summoned,  and  that,  therefore, 
he  was  not  Injured  by  the  refusal  of  the 
court  to  have  more  than  60  men  summoned 
Ml  this  venire.  The  court  did  not  abuse  his 
discretion  In  fixing  the  number  of  veniremen 
at  50. 

[2]  2.  The  second  assignment  urges  the  in- 
sufficiency of  the  indictment,  first,  because 
the  indictment  shows  on  its  face  that  the 
appellant  is  a  woman,  and,  therefore,  could 
not  be  guilty  of  rape;  second,  because  it  is 
not  shown  by  said  indictment  that  defendant 
had  unlawful  intercourse  in  giving  such 
aid  or  encouragement  as  alleged  therein.  Ar- 
ticle 76  of  the  Penal  Code  of  1896  provides: 
"When  an  offense  is  actually  committed  by 


one  or  more  persons,  but  others  are  present 
and,  knowing  the  unlawful  intent,  aid  by 
acts  or  encourage  by  words  or  gestures, 
those  actually  engaged  in  tbe  commission  of 
the  unlawful  act,  or  who  being  actually 
present  keep  watch  so  as  to  prevent  the 
interruption  of  those  engaged  in  committing 
the  offense,  such  person  so  aiding,  encour- 
aging or  keeping  watch,  are  principal  of- 
fenders and  may  be  prosecuted  and  convict- 
ed as  such."  The  evidence  for  the  state 
in  this  case  shows  that  the  appellant.  Both 
Campbell,  was  very  intimate  with  the  said 
Luther  Hutcherson,  who  actually  committed 
rape  upon  one  Arminta  Scott;  that  she 
induced  the  said  Arminta  Scott,  a  female 
under  15  years  of  age,  to  accompany  Luther 
Hutcherson  and  herself  to  the  woods  for 
tbe  purpose  of  having  Arminta  Scott  sub- 
mit to  carnal  intercourse  with  the  said 
Hutcherson;  that  she  was  present  at  the 
time  said  carnal  intercourse  was  had  by  the 
said  Hntcherson  with  the  said  Arminta  Scott, 
and  held  her  while  the  act  was  accomplish- 
ed. Under  these  facts,  she  would  be  a  prin- 
cipal, and  could  be  convicted  as  such  under 
the  law.  A  woman  may  be  guilty  of  rape 
as  an  abettor  or  principal.  See  State  v. 
Jones,  83  N.  C.  606,  86  Am.  Rep.  686;  3  Cblt- 
ty,  Crim.  Law,  811.  See,  also,  1  Hale,  620; 
1  Harg.  St  Trials,  388;  State  v.  Dowell, 
106  N.  C.  722,  11  S.  B.  626,  8  L.  R.  A.  297. 
19  Am.  St  Rep.  568;  People  v.  Chapman,  02 
Mich.  280,  28  N.  W.  896,  4  Am.  8t  Rep.  857. 

[3]  3.  The  third  assignment  complains  of 
tbe  refusal  of  the  court  to  permit  Mrs.  Wal- 
ter Scott,  mother  of  Arminta  Scott,  prose- 
cutrix, to  agree  upon  request  of  counsel  for 
defendant  to  cause  Arminta  Scott  to  put  on 
a  certain  coat  suit  said  to  have  been  worn 
by  her  on  one  occasion  and  appear  before 
the  Jury  trying  this  case,  so  that  they  might 
see  her  in  a  skirt  longer  than  the  one  worn 
by  her  when  she  appeared  as  a  witness  in 
this  case.  Appellant  insists  that  she  ex- 
pected to  show  to  the  Jury  by  this  method 
that  the  skirt  to '  the  coat  suit  was  much 
longer  than  the  skirt  she  wore  when  she 
testified  in  this  case,  and  that  if  dressed 
In  longer  skirts,  she  would  appear  to  be  16 
years  of  age.  Tbe  fact  that  her  general  ap- 
pearance might  mislead  one  as  to  her  age 
would  be  no  defense  to  the  offense,  especial- 
ly in  this  case,  in  which  no  one  tRStifles 
that  the  girl  is  over  14  years  of  age,  but  It 
is  proven  beyond  a  reasonable  doubt  that 
she  is  under  the  age  of  consent,  and  the 
court  did  not  err  in  that  particular.  If  the 
record  disclosed  that  diligence  bad  been  used 
to  ascertain  tbe  age,  and  one  had  been  mis- 
led, a  different  question  might  be  prenented. 
But  in  this  case  the  evidence  raises  no  such 
issue. 

4.  The  fourth  assignment  presents  the 
same  matter  as  discussed  under  assignment 
No.  3,  and  presents  no  error. 

[4]  6.  The  fifth  assignment  submits  that 
the  court  erred  In  permitting  the  state  on 
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cross-examination  of  defendant  to  prove  that 
Luther  Hntcherson  had  Intercourse  with  her 
after  he  had  Intercourse  with  Arminta  Scott. 
The  court  qualified  this  bill  as  follows:  "This 
act  of  Intercourse  occurred  immediately  after 
the  act  of  Intercourse  with  Arminta  Scott, 
and  this  witness  answered  that  Arminta 
Scott  was  within  15  or  20  feet  of  her  and 
Hutcherson  when  this  act  of  Intercourse  oc- 
curred." No  reason  la  assigned  in  this  bill 
why  said  testimony  was  objected  to  (Mc- 
Grath  v.  State,  35  Tex.  Cr.  R.  413,  34  S.  W. 
127,  941),  nor  Is  It  pointed  out  how  snch 
testimony  injured  the  rights  of  appellant 
Appellant  on  direct  examination  at  the  in- 
stance of  her  counsel  had  testified  that  she 
had  had  several  acts  of  Intercourse  with 
said  Hutcherson,  and,  if  the  bill  was  in 
shape  to  be  considered,  it  would  not  present 
error. 

[S]  6.  The  sixth  assignment  complains  of 
the  admission  In  evidence  of  a  letter  set 
out  in  appellant's  bill  No.  8,  in  which  the 
expression  is  used:  "A —  is  all  right,  she 
Is  sticking  like  glue."  The  court  in  approv- 
ing this  bill  says:  "The  proper  predicate 
was  laid  before  the  Introduction  of  this  let- 
ter. The  defendant  testified  that  said  letter 
was  written  by  her  to  Hutcherson  on  the 
day  following  the  alleged  rape.  She  also 
testified  that  she  referred  to  Arminta  Scott 
when  she  used  the  expression:  'A —  Is  all 
right,  she  is  sticking  like  glue.' "  Under  the 
evidence  the  letter  was  admissible. 

[6]  7.  Assignment  No.  8  complains  of  the 
admission  of  so  much  of  the  confession  of 
defendant  as  is  set  out  in  bills  Nos.  10  and 

11.  Appellant  shortly  after  her  arrest  made 
a  written  confession,  and  therein  stated  her 
connection  with  Hutcherson,  and  the  inci- 
dents leading  up  to  the  alleged  ottense  here- 
in charged,  and  all  the  circumstances  sur- 
rounding the  parties  at  the  time  it  is  al- 
leged Hutcherson  committed  the  otTense. 
There  was  no  error  In  admitting  this  con- 
fession. 

[7]  8.  The  ninth  asslgnluent  complains  of 
the  exclusion  of  a  letter  written  by  defend- 
ant's mother,  set  out  in  defendant's  bill  No. 

12.  The  letter  did  not  remotely  tend  to  prove 
or  disprove  any  Issue  In  the  case,  and  It 
was  therefore  properly  excluded  by  the  court. 

[I]  9.  In  a  number  of  assignments,  appel- 
lant Complains  of  the  action  of  the  court  In 
refusing  to  give  several  special  instructions 
requested  by  defendant  It  appears  that  the 
state  Introduced  a  confession  of  defendant, 
which  met  all  the  requirements  of  the  law. 
This  made  it  admissible,  as  It  was  prima  fa- 
cie evidence  that  she  had  been  duly  warned, 
by  the  person  to  whom  the  statement  was 
.made,  that  she  did  not  have  to  make  a  state- 
ment, and  that.  If  she  made  a  statement,  the 
same  could  be  used  against  her.  But  the 
presumption  that  it  was  voluntarily  made  un- 
der the  given  conditions  is  not  a  conclusive 
presumption,  and  If  the  evidence  on  behalf  of 
defendant  raises  the  issue  that  it  was  not  a 


voluntary  confession,  or  that  she  did  not 
understand  what  she  was  doing,  or  that  she 
did  not  make  certain  statements  therein  con- 
tained, the  issue  should  be  submitted  to  the 
Jury.  Appellant  denied  making  one  materi- 
al statement  in  the  confession.  She  further 
testified:  "That  she  had  about  two  or  three 
hours  prior  thereto  rec^ved  a  letter  from 
her  mother  telling  her  that  she  was  ex- 
pecting to  die,  and  was  so  worried  and  trou- 
bled that  she  could  not  tell  what  was  In  the 
statement"  If  her  testimony  is  to  be  believ- 
ed, she  was  considerably  agitated  at  the  time 
she  made  the  confession.  To  this  testimony 
the  court  may  have  given  little  credence,  and 
the  evidence  may  have  been  such  that  the 
Jury  would  have  given  to  it  but  little  or  no 
weight  yet,  when  the  issue  was  raised,  the 
court  should  have  given  that  part  of  the 
special  charge  requested:  "If  yon  find  from 
the  evidence  that  at  the  time  the  written 
statement  was  taken  down  that  she  had  re- 
ceived news  a  short  time  before  that  her 
mother  was  in  a  dying  condition,  and  at  the 
time  she  did  not  understand  and  comprehend 
the  meaning  and  import  of  the  written  state- 
ment, or  If  you  have  a  reasonable  doubt  as 
to  whether  she  so  understood  and  compre- 
hended the  same,  you  will  not  consider  the 
confession  embodied  in  the  statement  as  evi- 
dence in  this  case." . 

[1, 1 0]  10.  Again,  the  state's  evidence  shows 
that  appellant  was  personally  present  aiding 
and  abetting  Luther  Hutcherson  in  the  com- 
mission of  the  offense.  Appellant  in  her  tes- 
timony admits  her  presence,  but  positively 
denies  aiding,  encouraging,  or  doing  any  act 
or  making  any  statement  that  tended  in  any 
degree  to  cause  the  girl  to  submit  or  Hutch- 
erson to  accomplish  his  purpos&  Mere  per- 
sonal presence  will  not  in  law  constitute  a 
person  a  principal,  and  the  charge  requested 
by  appellant  presenting  her  theory  of  tbe 
case  should  have  been  given.  It  may  be  that 
the  charge  was  not  requested  until  after  the 
Jury  was  ready  to  retire,  but  one  can  com- 
plain of  an  omission  in  ttie  charge  in  a  mo- 
tion for  a  new  trial,  (uid  if  appellant's  cotin- 
sel  called  the  attention  of  the  court  to  such 
omission,  even  as  the  Jury  was  ready  to  re- 
tire, the  court  should  supply  the  omission. 
Appellant,  requested  the  court  to  charge  tbe 
Jury:  "Unless  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  Ruth  Camp- 
bell lured  and  induced  Arminta  Scott  to  ac- 
company Luther  Hutcherson  on  the  occasion 
in  question,  and  unless  you  believe  beyond  a 
reasonable  doubt  that  the  said  Luther  Hutch- 
erson was  unable  to  have  intercourse  with 
Arminta  Scott,  and,  with  the  Intent  to  as- 
sist him  and  aid  him  in  effecting  a  penetra- 
tion, the  said  Ruth  Campbell  held  tbe  said 
Arminta  Scott's  hands  or  legs  or  by  some  oth- 
er act  aided  the  said  Luther  Hutcherson  to 
accomplish  such  purpose,  than  you  will  ac- 
quit the  said  Ruth  Campbell."  This  charge 
was  applicable  to  the  evidence  of  the  defend- 
ant   As  the  charge  of  the  court  did  not  at- 
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firmatlvely  present  appellant's  theory  of  the 
rase,  the  jury  might  have  been  misled  by  the 
fact  that  she  admitted  she  was  present,  and 
merely  walked  ont  of  sight  while  the  of- 
fense was  committed,  had  gone  to  the  place 
with  Hutcberson  and  the  prosecuting  wit- 
ness, although  denying  she  knew  his  pnr- 
[lose. 

The  other  assignments  present  no  error, 
but,  on  account  of  the  matters  herein  point- 
ed ont,  the  Judgment  is  reversed,  and  the 
cause  remanded. 

DAVIDSON,  P.  J.,  absent 

On  Motion  for  Rehearing. 

HARPER,  J.    [11]  At  a  former  day  of  this 
term  this  cause  was  reversed  and  remanded. 
Tbe  state  has  filed  a  motion  for  a  rehearing, 
and  earnestly  insists  that  the  court  was  in 
error.     After  carefully  reviewing  the  mat- 
ters, we  adhere  to  the  opinion  that  if  at  tbe 
time  the  court  reads  his  charge  to  the  Jury, 
and  the  Jury  is  about  to  retire,  the  defendant 
presents  a  special  charge  calling  the  court's 
attention  to  an  omission  in  the  charge,  the 
court  should  have  the  Jury  returned  to  the 
bos,  and  supply  such  omission.    However,  in 
considering   the   case  before,  our  attention 
was  not  called  to  tbe  fact  that  the  court  had 
tHren     what     Is     termed     a     "supplemental 
ctiarge,"  and,  it  being  on  a  different  page  to 
tbe  main  charge  of  tbe  court,  we  overlooked 
it.  This  supplied  the  omission  in  the  charge. 
In  this  supplemental  charge  the  Jury  was  in- 
structed:   "If  you  believe  from  tbe  evidence 
that  the  said  Luther  Hutcherson  had  car- 
nal knowledge  of  the  said  Arminta  Scott  at 
tbe  time  and  place  alleged  In  tbe  Indictment, 
l>ut  the  defendant,  Ruth  Campbell,  was  not 
present  at  the  time  and  place  of  said  act  of 
Intercourse,  If  any,  or  If  you  believe  she  was 
present  at  said  time  and  place  and  knew  tbe 
unlawful  Intent  of  the  said  Hutcherson,  if 
any,  but  did  not  aid  by  acts  or  encourage  by 
words  tbe  said  Hutcherson  In  tbe  perform- 
ance of  the  unlawful  act,  if  any,  or  If  you 
bave  a   reasonable  doubt  as   to   either   of 
these  issues,  you  will  acquit  the  defendant." 
Tbis,  of  course,  covers  the  omission  In  the 
main  charge  referred  to  in  paragraph  10  of 
the  original  opinion,  and  had  it  been  con- 
tained In  tbe  main  charge,  or  bad  our  at- 
tention been  called  to  it  in  tbe  briefs  for  the 
appellant  or  the  state,  we  would  not  have 
fallen  Into  tbe  error  of  saying  that  tbe  court 
had  failed  to  present  this  theory  of  tbe  case. 
We  held  that  appellant  was  entitled  to  have 
her  theory  of  the  case  submitted  to  the  Jury, 
even  though  the  request  to  do  so  came  as  the 
Jury  was  about  to  retire.     Tbe  court  does 
this  In   tbis  supplemental   charge,   and,   of 
course.  It  was  not  necessary  to  give  the  spe- 
cial charge  requested,  inasmuch  as  this  sup- 
plemental charge  had  been  given,  and  as  ap- 


pellant's special  charges  were  not  presented 
to  the  court  until  the  Jury  was  about  to  re- 
tire, and  were  never  filed  with  the  clerk. 

[12,13]  Tbe  state  also  insists  that  the 
court  erred  In  paragraph  9  of  the  opinion. 
While  the  statement  of  facts  shows  that  ap- 
pellant testified  to  the  facts  stated  In  said 
paragraph  of  the  opinion,  yet  our  attention 
is  called  to  the  fact  that  the  court  in  ap- 
proving the  bill  qualified  it  as  follows:  "Ap- 
proved with  the  following  explanation:  The 
proof  shows  that  the  defendant  was  duly 
warned  by  C.  A.  Sweeton,  district  attorney, 
before  she  made  tbe  statement  The  proof 
further  showed  that  she  made  said  statement 
freely  and  voluntarily,  and  that,  as  she  made 
same.  It  was  reduced  to  writing,  said  writ- 
ing containing  the  statutory  warning.  After 
said  statement  was  reduced  to  writing,  it 
was  read  over  to  her  and  she  signed  it 
There  was  nofhing  to  Indicate  that  she  did 
not  fully  understand  everything  in  said 
statement" 

Appellant  accepted  this  bill  and  filed  It 
and  our  attention  is  called  that  we  cannot 
look  to  other  parts  of  a  record  in  aid  of  a 
bill  of  exceptions,  and,  when  accepted  and 
filed  by  appellant  he  is  bound  by  the  quali- 
fication. Blaln  V.  State,  34  Tex.  Or.  B.  448, 
31  S.  W.  368 ;  Hardy  v.  State,  31  Tex.  Cr.  B. 
289,  20  S.  W.-561;  Levlne  y.  State,  35  Tex. 
Cr.  B.  647,  34  S.  W.  969;  Brown  v.  State,  32 
Tex.  Cr.  Rep.  119,  22  S.  W.  596;  Boyett  v. 
State,  2  Tex.  App.  93. 

Thus,  under  the  holdings  of  those  cases, 
tbis  court  is  bound  by  tbe  qualification  when 
accepted  and  filed  by  appellant  and  as  the 
Judge  says,  "There  was  nothing  to  indicate 
that  she  did  not  fully  understand  everything 
In  said  statement  and  that  it  was  freely 
and  voluntarily  made,"  in  accordance  with 
the  former  decisions  of  this  court,  the  mo- 
tion for  rehearing  is  granted,  and  the  Judg- 
ment is  now  affirmed. 


ROBERTS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  14, 
1911.    On  Rehearing,  Dec.  6,  1911.) 

1.  Criminal  Law  (8  1120*)— Appbal— Rbcobd 
— Questions  Pbesented. 

A  bill  of  exceptiona,  complaining  of  the 
asking  of  certain  questions,  la  too  defective  for 
consideration,  where  it  does  not  show  that  they 
were   answered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2931-2937;  Dec.  Dig.  { 
1120.*] 

2.  Criminai.  Law  (|  730*)— Cube  of  Bbbob— 
Aboument  of  Counsel. 

•  In  a  prosecution  tor  cattle  theft,  where 
the  district  attorney,  in  questioning  a  witness 
who  was  a  relative  of  defendant,  in  answer  to 
the  witness'  remark,  "I  have  a  right,"  said, 
"Of  course,  if  you  want  to  save  your  uncle,  you 
have  a  riRht  to,"  and  the  court  sustained  an 
objection  thereto,  and  instructed  the  jury  not  to 


<For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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conalder  nch  remark,  defendant  was  not  preju- 
diced. 

[EH.  Note.— <For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1693;   Dec.  Dig.  |  730.*] 

3.  Labcknt  (S  44*)— PBOsxounoR— Bvidehob 

— ADiaSSIBIUTT. 

In  a  prosecution  for  cattle  theft,  where 
accused  claimed  that  he  killed  the  animal  in 
good  faith,  relying  on  an  earmark,  evidence  as 
to  the  age  of  the  mark  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Dec.  Dig.  i  44.*] 

4.  Criminai,  Law  (5  1120*)— Appeai/— Bills 
OP  EJxcEPTioN — Requisites. 

In  a  prosecution  for  the  theft  of  a  year- 
ling, a  bill  of  exceptions,  complaining  that  a 
witness  was  not  permitted  to  testify  that  ac- 
cused had  told  him  that  the  yearling  was  the 
property  of  his  principal,  is  defective,  and  pre- 
sents no  matter  for  review,  where  it  fails  to 
state  that  the  yearling  mentioned  was  the  one 
which  defendant  is  accused  of  stealing. 

[Ed.  Note.— "For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2931-2937;  Dec.  Dig.  | 
liarf.*] 

6.  Labcknt  (|  65*)— Pbobeoutioh— Evidence 

— StWFlClENOT. 

In  a  prosecution  for  the  theft  of  a  yearling, 
evidence  held  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S§  164-lTO;  Dec.  Dig.  {  55.*] 

6.  CsnaNAL   Law    ({   1159*)— Afpeai/— Vkb- 

DICT— CONOLUSIVKNESS. 

The  Juiy  in  the  trial  court  are  the  judges 
of  the  credibllil7  of  witnesses  and  the  weight 
to  be  given  their  testimony;  and  a  conviction 
will  not  be  disturbed  on  appeal,  unless  there 
is  comparatively  no  evidence,  or  the  great  pre- 
ponderance of  the  evidence  is  in  favor  of  ac- 
cused. 

[E<d.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.  {{  8074-3083;    Dec.   Dig.  | 

On  Motion  for  Rehearing. 

7.  LABCENT  (i  70*)— INSTBUCTIONS— ESCtJUA- 

TOBT  Statements. 

In  a  prosecution  for  theft,  where  the  state 
introduced  exculpatory  statements  of  accused, 
which  were  proven  to  be  untrue  and  which  ac- 
cused denied  making,  a  charge  that  the  state 
had  put  such  statements  in  evidence,  and  was 
bound  thereby,  unless  they  were  disproved,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Dec.  Dig.  i  70.*] 

8.  LABCBNT  (I   70*)— iNSTEUCnONS— Applioa- 

BiLiTT  TO  Evidence. 

In  a  prosecution  for  the  theft  of  a  yearling 
which  defendant  kiUed,  where  it  was  shown 
that  he  concealed  the  carcass,  and  told  one  who 
remonstrated  with  him  that  he  was  doing  the 
fcillii^,  a  charge  that  if  the  taking  was  under 
a  claim  of  right,  by  honest  mistake,  subsequent 
appropriation  would  not  be  theft  was  unnec- 
essary. 

[Ed.  Note. — ^For  other  cases,  see  Larceny, 
Dec.  Dig.  {  70.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;   C.  W.  Robinson,  Judge. 

C.  N.  Roberts  was  convicted  of  theft,  and 
appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted 
charged  with  the  theft  of  a  yearling,  the 


property  of  F.  0.  Robinson.  TTpon  a  trial  he 
was  convicted,  and  sentenced  to  two  years 
in  the  penitentiary. 

[1]  There  are  six  bills  of  exception  in  the 
record;  the  first  complaining  that  while 
the  witness  Volmw  was  on  the  witness  stand 
he  was  asked  the  following  questions:  'X>o 
you  know  F.  C.  Robinson?"  and,  uipon  the 
witness  answering  he  did,  he  was  asked  to 
state  whether  or  not  the  yearling  belonged 
to  him,  to  which  question  the  defendant  ob- 
jected, and,  upon  his  objection  being  over- 
ruled, the  defendant  reserved  a  bill  of  ex- 
ceptions ;  but  in  the  bill  it  is  nowhere  stat- 
ed that  the  witness  answered  the  question, 
or  what  the  answer  was.  This  bill  is  so  in- 
complete It  cannot  be  considered.  Tullls  v. 
State,  28  S.  W.  199. 

[2]  In  hlB  second  bill,  defendant  complains 
that.  In  answer  to  the  stat^nent  of  the  dis- 
trict attorney,  "You  place  it  now  on  the 
very  spot  where  it  was  killed,"  the  witness 
Tom  Roberts  stated:  "I  have  a  right  to; 
it  was  running  right  in  there" — when  the  dis- 
trict attorney  remarked:  "Of  conrse,  if  you 
want  to  save  your  uncle,  of  course,  you  tiave 
a  right  to — "  when  the  defendant  objected 
to  the  side-bar  remark,  and  the  court  sustain- 
ed the  objection,  and  the  district  attorney 
withdrew  the  question,  and  requested  the 
court  to  instruct  the  Jury  not  to  consider 
it;  and  the  court  instructed  the  Jury:  "Q«i- 
tlemen,  you  will  not  consider  this  remark  of 
counsel  in  considering  the  guilt  or  innocence 
of  the  defendant  in  this  c&ae."  This  could 
not  have  Injured  defendant  in  view  of  the 
pronlpt  instructions  of  the  court,  and  pre- 
sents no  error.  The  bill  in  itself  is  incom- 
plete. 

[3]  The  defendant  had  testified  that  the 
animal  belonged  to  McCnllough,  and  Tom 
Roberts  had  marked  the  animal  for  McCoI- 
lough ;  and  while  he  was  on  the  witness 
stand  the  state  asked  him,  "How  long  be- 
fore this  animal  was  taken  was  this  mark 
made?"  to  which  the  defendant  objected. 
The  bill  does  not  give  the  answer  of  the 
witness,  and  as  this  defendant  was  claim- 
ing he  killed  and  took  the  animal  in  good 
faith,  and  relied  on  the  earmarks  as  iden- 
tification, the  question  was  permissible. 
Adams  v.  State,  35  Tex.  Cr.  R.  285,  33  S.  W. 
354. 

[4]  In  bill  No.  4,  def aidant  complains  of 
the  following  proceedings,  while  the  witness 
Anderson  was  on  the  stand:  "Q.  Do  you 
know  whose  animal  it  was  he  [defendant] 
marked  at  that  time?  A.  He  told  me — 
The  Court:  Don't  tell  what  he  told  you.  Q. 
I  will  ask  yon  to  state  whose  animal  h» 
claimed  at  the  time  it  was,  and  who  he  was 
marking  It  for?  The  State:  I  object,  unless 
he  knows  of  his  own  knowledg&"  Witness 
stated  he  knew  nothing  of  his  own  knowl- 
edge, only  what  he  heard  defendant  say  at 
the  time.    The  court  sustained  the  objection. 
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yibm  defendant  stated  that  "if  permitted 
witness  would  have  testified  that  defendant 
,  said  at  said  time  that  the  animal  was  Mc- 
Cullough's  and  that  he  was  marking  It  for 
him  In  his  [Roberts']  mark."  The  bUl  is  In- 
complete, In  that  It  is  not  alleged  or  stated 
that  tUs  Is  the  animal  defendant  Is  charged 
witb  stealing;  and,  while  we  are  not  per- 
mitted to  look  to  the  statement  of  facts  In 
aid  of  a  bill,  yet,  if  we  do  so,  the  witness 
states  in  his  testimony,  "I  do  not  know  the 
animal  that  he  is  charged  as  having  stolen 
in  this  case."  Ghlldera  t.  Stat^  37  Tex.  Cr. 
R.  392,  36  S.  W.  651. 

In  bill  No.  5  the  defendant  again  falls  to 
state  what  the  answer  of  the  witness  would 
have  been,  and  Is  incomplete.  We  are  not 
permitted  to  conjecture  as  to  what  the  an- 
swer would  have  been.  Adams  v.  State,  35 
Tex.  Cr.  K.  285,  83  8.  W.  354. 

Bill  of  exception  No.  6  is  in  the  same  con- 
dition, and  It  Is  not  shown  that  any  answer 
was  given  to  the  question. 

[5]  There  Is  no  complaint  of  the  charge 
of  the  court,  and  the  only  other  ground  al- 
leged is  the  Insufficiency  of  the  evidence  to 
sustain  the  conviction.  F.  G.  Bobinson  testi- 
fied to  the  ownership  of  the  animal  alleged 
to  have  been  taken,  'and  says  It  was  taken 
without  his  consent  Upon  being  informed 
tliat  his  yearling  had  been  Idlled,  he  started 
to  meet  the  man  who  klUed  It,  and  upon 
overtaking  defendant  be  remarked:  "You 
have  a  beet,  as  I  see  there,  butchered.  I 
imderstand  it  Is  mine."  Defendant  replied, 
"I  guess  not,"  when  "I  told  him  I  knew  it 
was.  I  told  him,  'put  It  out,  so  that  I  can 
see  the  head,' "  wboi  defendant  remarked, 
"Oh,  it  is  branded."  Witness  replied:  "I 
gness  not;  It  is  not  branded;  it  Is  mine." 
"He  and  I  then  pulled  It  out  on  the  grass. 
I  saw  the  head,  and  recognized  the  flesh 
marks  on  the  head.  My  mark  was  on  it; 
swallow  fork  In  the  right  and  underslope 
in  the  left  ear.  Defendant  tried  to  show 
me  a  brand.  There  was  no  sign  of  a  brand 
on  it — ^nothing  that  looked  like  a  brand. 
Tliere  were  marks  on  the  beef,  by  which  I 
could  recognize  It.  It  was  about-  2V&  years 
old."  He  says:  "I  asked  defendant  about 
the  mark,  and  he  could  not  tell  me.  He  first 
said  he  bad  bought  it,  and  when  I  asked 
for  a  bill  of  sale  he  said  he  had  none.  I 
tiiea  asked  him  from  whom  he  got  it,  and  he 
said  McCullough,  and  upon  my  asldng  what 
be  paid  for  It  he  claimed  he  was  going  to 
IXt  half  for  going  out  there  and  killing 
it  He  said  McCullough's  mark  was  some- 
tUng  like  'W.  M.'  The  head  and  ears  were 
there,  and  be  then  said  it  was  marked  under- 
bit  in  the  left  and  swallow  fork  In  the  right 
I  have  owned  the  animal  since  it  was  a 
calt  and  milked  the  mother.  He  stated 
that  it  was  branded  "W.  M.,'  but  It  had  no 
brand  on  it" 

William  Volmer  testified  be  received  in- 
formatloo  a  beet  was  being  killed  over  on 
the  prairie^  and  be  saddled  his  horse  and 


went  over  there.  Found  defendant  and 
Noonle  Lewis.  Defendant  remarked  in  a 
joldng  manner,  "I  am  not  going  to  let  Mr. 
Volmer  see  the  meat"  As  he  threw  the 
head  In  he  said,  "See  here,  this  animal 
Is  marked  swallow  fork  In  one  ear  and  un- 
derslope In  the  other."  Witness  said,  "Tou 
have  lillled  Mr.  Robinson's  heifer,"  and  be 
answered,  "Well,  it  was  Roberts  killing  it" 
"It  was  F.  O.  Robinson's  yearling;  I  Imow 
that  of  my  own  Imowledge.  It  was  killed 
about  three  miles  from  Brunner.  Mr.  Robin- 
son's cattle  run  with  my  cattle.  Never 
saw  any  cattle  out  there  in  the  W.  M.  brand. 
He  did  not  make  any  statement  about  buy- 
ing It  from  anybody." 

William  Fuchs  testified:  "I  knew  that 
yearling  from  a  small  calf.  It  was  F.  0. 
Robinson's  calf.  There  is  no  question  about 
my  being  mistaken  about  it  I  examined 
the  head  and  hide  the  day  It  was  Idlled. 
There  was  no  brand  on  it  anywhere.  I  have 
experience  In  the  examination  of  hides  and 
cattle.  Had  there  been  a  brand  on  it,  I 
would  have  discovered  it  It  was  marlrad 
swallow  fork  in  the  right  and  underslope 
in  the  left  ear.  Roberts,  the  defendant 
claimed  It  was  branded  'U.  M.'  or  'UMA' — 
I  would  not  be  positive  which — but  did  not 
say  anything  about  the  ownership  of  the 
cow  in  my  presence.  I  was  called  in  to 
determine  whether  tbere  was  a  brand  on  It 
There  was  none." 

A.  J.  Tucker  testified  tliat  he  bad  been 
informed  about  defendant  butchering  Mr. 
Robinson's  yearling,  and  he  telephoned  Mr. 
Robinson.  Mr.  Robinson  recognized  It  as 
his  yearling.  "I  examined  the  hide  for  a 
brand.  There  was  no  brand  on  It  The 
hide  was  under  the  meat  Mr.  Robinson 
took  it  out  The  defendant  did  not  help 
him." 

F.  Frel,  Jr.,  testified  he  saw  defendant 
shoot  the  yearling.  He  was  about  six  miles 
from  Houston  end  three  miles  from  Brunner, 
and  he  identified  the  defendant  as  the  man 
who  Idlled  the  yearling. 

For  the  defendant  M.  D.  McCullough  tes- 
tified he  knew  the  animal  testified  to  in  this 
case,  and  had  known  it  since  it  was  drop- 
ped, and  It  belonged  to  him;  that  he  Icnew 
it  by  Its  flesh  marks.  He  did  not  tmow 
how  It  was  marked,  as  Tete  Roberts  (a  broth- 
er of  defendant)  bad  marked  it  In  his  mark, 
saying:  "  'Your  brand  hardly  shows  any, 
Mac,  and  I  put  my  mark  on  her.'  My  broth- 
er assisted  me  in  branding  her.  I  branded 
her  through  the  hide.  I  branded  her  light 
The  animal  was  killed  on  Saturday,  and  I 
examined  the  hide  the  following  Sunday.  I 
found  no  brand.  In  branding,  I  merely 
brand  the  hair.  That  hide  was  the  hide 
of  my  cow,  if  flesh  marks  go  for  anything. 
I  authorized  defendant  to  Idll  her  and  bring 
her  home;  that  la  as  far  as  the  contract 
went  I  expected  to  pay  him  for  his  serv- 
ices." 

Tom  Roberts  testified  that  defendant  was 
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hla  imcle;  that  be  marked' fii  kind  of  brown, 
mottled-faced  beifer  yearling  for  Mr.  McGul- 
lougb;  marked  it  swallow  fork  In  tbe  rlgbt 
and  nnderslope  in  tbe  left  ear;  that  tbe 
beifer  was  atwut  two  years  old  when  be 
marked  it;  that  the  mark  belonged  to  his 
grandfather,  and  be  (witness)  bad  been  rising 
it  for  34  years.  "I  examined  tbe  hide  of 
the  animal  that  defendant  is  charged  with 
stealing.  I  identify  that  hide,  to  the  best 
of  my  knowledge  and  belief,  as  being  the 
hide  of  the  animal  I  marked  for  Mr.  McCol- 
lough.  I  had  known  the  animal  for  about  a 
year.  It  was  In  tbe  winter,  before  tbe  No- 
vember in  which  it  was  killed,  I  marked  it." 

Miles  Anderson  testified  he  was  with  T.  B. 
Roberts  when  be  marked  a  little  black,  mottle- 
faced  yearling.  Did  not  know  whether  it 
was  tbe  yearling  defendant  was  charged 
with  stealing  or  not  He  was  with  him  only 
when  he  marked  one  yearling;  knew  noth- 
ing further,  except  what  T.  B.  Roberts  told 
him. 

Ira  McGuIIough  testified  that  he  was  a 
brother  of  M.  D.  McCSuUough,  and  knew  tbe 
animal  defendant  was  charged  with  steal- 
ing; tliat  his  brother,  M.  D.  McCuUough, 
had  raised  it,  and  it  belonged  to  his  brother ; 
that  he  helped  brand  the  animal.  It  was 
branded  in  August;  and  he  says  he  told  bis 
brotlier  at  the  time  it  w€L8  branded  so  light- 
ly that  the'  brand  would  not  bold  on  tbe 
hide,  and  be  said  he  was  afraid  to  brand 
it  too  deep  on  account  of  the  flies  and  worms. 
Did  not  know  anything  about  tbe  earmarks, 
but  identified  it  by  the  flesh  marks. 

C.  N.  Rol>ert8  (defendant)  testifled  he  knew 
the  animal  he  was  charged  with  killing,  and 
had  known  it  since  it  was  a  calf,  and  that 
M.  D.  McCulIough  owned  it,  and  he  killed 
it  nnder  instructions  from  McCulIough.  "I 
identlfled  the  animal  by  earmarks  and  flesh 
marks;  she  bad  been  branded,  but  it  did 
not  peal.  She  was  brown,  with  mottled 
face.  I  never  saw  tbe  brand  on  her.  I  bad 
seen  the  mark  on  the  animal,  and  had  known 
tbe  mark  since  I  was  a  boy."  On  cross-ex- 
amination he  says  be  did  not  tell  Mr.  Robin- 
son that  be  was  killing  the  animal  on  halves. 
The  marks  on  tbe  ears  had  all  healed  up, 
and  the  tiair  grown  out  on  them.  It  was 
not  such  a  very  old  mark,  not  over  four 
months  old.  The  mark  was  Just  there  the 
last  part  of  the  winter  l>efore  it  was  killed. 
"McCulIough  told  me  he  would  pay  me  for 
killing  it  Mr.  Robinson  did  not  take  the 
Iiide  out  to  examine  it  I  took  it  out  It 
was  not  concealed.  I  killed  the  animal  in 
broad  daylight  on  the  prairie  near  the  pub- 
lic road,  and  skinned  it  with  a  pocket  knife." 

The  state  in  rebuttal  again  placed  Mr. 
Volmer  on  tbe  stand,  and  he  testifled  he 
examined  tbe  hide  the  day  it  was  killed,  and 
had  seen  tbe  hide  since.  It  bad  no  brand 
on  it;  and  the  earmarks  had  been  on  tbe 
animal  for  2  or  2^  years.  Had  known  the 
animal  since  It  was  a  sucking  calf,  and  it 
belonged  to  Robinson  and  it  was  not  possible 


for  hlAi  to  be  mistaken ;  that  Robinson's  cat- 
tle run  with  witness'  cattle,  and  McCulIough 
had  no  cattle  on  that  range.  < 

F.  0.  Robinson,  recalled,  testified  that 
he  marked  the  heifer  when  It  was  two  or 
three  months  old.  Tbe  earmarks  on  the 
animal  were  old;  bad  been  there  a  long 
time.  "I  examined  the  hide  carefully.  In 
my  conversation  with  defendant,  be  claimed 
the  animal  belonged  to  McCulIough,  and  that 
McCulIough  bad  agreed  to  give  him  half  to 
kill  it" 

The  court  charged  the  Jury:  "Ton  are 
instructed  that,  if  you  believe  from  tbe  evi- 
dence that  tbe  cattle  described  in  tbe  in- 
dictment was  tbe  property  of  McCoUougb, 
you  wiU  acquit  the  defendant;  or,  if  yoa 
have  a  reasonable  doubt  thereof,  yon  will 
acquit  bim.  If  you  believe  from  the  evi- 
dence tliat  the  defendant  at  tbe  time  of 
taking  possession  of  tbe  cattle  descril>ed  in 
the  indictment  honestly  believed  that  the 
said  cattle  was  the  property  of  McCulIough. 
you  will  acquit  him,  whether  in  fact  the  one 
head  of  cattle  belonged  to  McCulIough  or 
not;  or,  if  you  have  a  reasonable  doubt 
upon  this  point  you  will  acquit  the  defend- 
ant" This  fairly  presented  the  theory  of 
the  defendant  to  the  Jury.  No  special  in- 
structions were  requested,  and  in  tbe  mo- 
tion for  new  trial  there  is  no  complaint  of 
the  charge.  The  Jury  saw  and  beard  tbe 
witnesses,  and  they  found  against  the  con- 
tention of  the  defendant  The  Judge  trying 
tbe  case  also  saw  and  heard  the  witnesses, 
and  be  finds  against  the  theory  of  defendant 
in  overruling  tbe  motion. 

[I]  The  Jury,  under  tbe  law  In  this  state, 
are  the  Judges  of  the  credibility  of  the  wit- 
nesses, and  tbe  weight  to  be  given  their 
testimony ;  and  where  there  is  ample  evi- 
dence to  sustain  their  finding,  we  are  not 
disposed  to  disturb  their  verdict  especiallj- 
in  view  of  the  fact  that  all  tbe  witnesses, 
both  for  tbe  state  and  defendant  testify  that 
the  hide  of  tbe  animal  bad  no  sign  of  a 
brand  on  it,  or  where  any  brand  had  attempt- 
ed to  be  placed  on  It  Also,  defendant's  the- 
ory was  that  the  animal  had  only  been  mark- 
ed a  few  months,  while  the  state's  evidence 
was  that  it  was  an  old  mark. 

There  is  evidence  to  support  the  conten- 
tion of  defendant  that,  even  though  the  an- 
imal belonged  to  Robinson,  he  took  it  under 
an  honest  belief  that  it  belonged  to  McCul- 
Iough. However,  Robinson  testified  that 
when  he  first  accosted  defendant  defendant 
told  him  that  the  animal  was  branded,  and 
McCulIough  was  giving  him  half  to  kill  it. 
Defendant  denies  this,  and  says  be  only  said 
McCuUough  bad  promised  to  pay  him.  ^Ic- 
CuUough  says  he  was  not  to  give  him  Iialf, 
but  only  to  pay  him  for  bis  labor.  The  wit- 
ness 'Volmer  says  defendant  gave  no  such 
explanation  when  first  accosted,  and  told 
him  it  was  Robinson's  heifer  he  was  killing, 
but  only  said,  "Well,  this  is  Roberts  killing 
it"     Under  the  (diarge  of  the  court,  that 
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eren  tboagh  the  Jury  believed  it  was  Rob- 
inson's yearling,  yet  If  defendant  believed 
at  tbe  time  be  took  it  It  belonged  to  McCul- 
lough,  or  if  tbe  Jury  had  a  reasonable  donbt 
on  tbls  point,  to  acquit  him.  It  Is  only  where 
tbere  Is  comparatively  no  evidence,  or  the 
great  preponderance  of  the  evidence  la  in 
favor  of  the  defendant,  that  we  feel  author- 
ized to  disturb  the  finding  of  a  Jury. 
Judgment  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  This  con- 
viction was  for  cattle  theft 

The  state's  evidence  is  to  the  ettect  that 
appellant  killed  an  animal  belonging  to  the 
alleged  owner,  Robinson.  Robinson  was 
used  as  a  witness,  and  his  testimony  was 
supported  by  other  witnesses  to  the  effect 
that  the  animal  did  belong  to  him.  Appel- 
lant's evidence  is  equally  strong  to  the  ef- 
fect that  the  animal  belonged  to  a  man  by 
tbe  name  of  McCulIongh.  The  witnesses  for 
tbe  state  identified  the  animal  as  Robinson's 
while  those  for  appellant  as  positively  iden- 
tified the  animal  as  McOnllough's.  All  of 
tbe  evidence  in  regard  to  marks  on  the  ani- 
mal shows  tliat  Robinson's  animal  had  a 
swallow  fork  in  the  right  ear  and  under- 
slope  in  the  left  AU  the  witnesses  who 
knew  McOullongb's  animal  testified  that  the 
animal  was  marked  with  a  crop  in  the 
right  ear  and  underslope  in  the  left  Rob- 
inson testified  since  the  trouble  came  up 
be  had  recorded  his  mark.  The  evidence 
sbows  for  the  appellant  that  one  of  the  wit- 
nesses (not  the  appellant),  named  Roberts, 
marked  McCullough's  animal  in  his  (Rob- 
ertsO  mark,  on  account  of  tbe  fact  that  Mc- 
CulIongh did  not  have  a  recorded  mark,  and 
tbat  the  mark  that  be  placed  upon  McCul- 
lough's animal  had  been  used  by  him  (Rob- 
erts) all  his  life,  and  In  addition  it  seems 
to  have  been  a  sort  of  inherited  family  mark 
for  cattl&  McCuIlougb  had  a  few  cattle 
tbat  he  used  for  mlUc  purposes  in  the  city 
of  Houston,  but  was  not  a  cattleman,  ex- 
cept in  that  manner.  In  fact,  hia  work  was 
building  houses,  and  work  of  that  character 
around  the  city.  Witnesses  showed  great 
familiarity  with  the  animal,  both  as  the 
property  of  McCulIongh  and  as  the  property 
of  Robinson. 

Appellant  did  not  own  the  animal,  but 
McCulIongh  owned  it  He  knew  the  animal. 
McCulIongh  authorized  him  to  drive  the 
animal  up.  He  found  some  difficulty  In  do- 
ing so,  and  so  informed  McCuUough.  Mo 
Cnllongh  then  authorized  him  to  kill  the 
animal,  which  appellant  did.  The  animal 
was  klUed  something  like  three  or  four  hun- 
dred feet  from  and  in  plain  view  of  the  pub- 
lic road,  known  as  the  Washington  county 
road,  which  all  the  v^ltnesses  say  was  a 
thoroughfare,  and  traveled  by  a  grSat  many 
people;  and  it  may  be  stated  that  It  was  the 
public  road  leading  from  Houston  to  Wash- 
ington coonty,  and  it  is  shown  to  have  been 


a  macadamized  or  shell  road  leading  from 
the  city  of  Houston.  The  animal  was  killed 
in  the  open  prairie  in  broad  daylight,  and 
there  was  a  party  with  appellant  when  he 
shot  it,  who  assisted  in  butchering  it  One 
or  more  parties  came  to  where  the  animal 
was  killed  while  the  butchering  was  in  prog- 
ress. The  matter  was  there  discussed.  Ap- 
pellant placed  the  meat  and  hide,  etc.,  in  his 
cart,  or  delivery  wagon,  and  started  into 
Houston.  One  or  more  of  the  parties  who 
were  aware  of  the  killing  and  butchering 
notified  Robinson,  Robinson  met  appellant 
going  down  one  of  the  main  streets  in  the 
suburbs  of  Houston,  and  a  colloquy  ensued. 
The  bide  was  taken  out  stretched  on  the 
ground  and  Investigated,  and  marks  exam- 
ined. When  Robinson  mentioned  the  mat- 
ter, appellant  stated  that  the  animal  did  not 
belong  to  him;  that  it  belonged  to  McCul- 
Iongh; and  that  he  had  killed  it  under  au- 
thority from  McCullough.  Robinson  testi- 
fied, as  did  all  the  olher  witnesses,  that 
there  was  nothing  secret  about  the  matter 
in  any  way;  that  appellant  did  not  under- 
take to  conceal  the  property,  but  frankly 
told  him  how  he  got  it,  and  why  he  took  it, 
and  from  the  beginning  to  tbe  end  of  the 
transaction  there  is  nothing  to  Indicate  that 
appellant  was  trying  to  secrete  the  proper- 
ty, or  that  he  took  it  otherwise  than  as  Mc- 
Cullough's animal.  In  fact,  all  the  evidence 
shows  that  the  taking  was  as  public  as  it 
possibly  could  be,  and  that  appellant  claim- 
ed the  property  to  be  that  of  McOulIough, 
with  McCullough's  authority  to  klU  it  Mc- 
Cullough so  testified.  This  was  not  even 
controverted. 

In  a  civil  transaction,  the  evidence  would 
have  been  sufficient  to  have  Justified  the  Jury 
in  returning  a  verdict  for  either  McCuUough 
or  Robinson.  The  testimony  was  quite. pos- 
itive on  both  sides,  about  as  much  so  as  the 
witnesses  could  testify.  It  is  nowhere  con- 
troverted or  sought  to  be  controverted  that 
appellant  had  authority  from  McCullough  to- 
kill  his  animal.  There  is  no  evidence  but- 
what  appellant  believed  at  the  time  he  was 
killing  the  animal  that  he  was  killing  Mc- 
Cullough's animal.  These  matters  are  not 
controverted,  as  I  understand  this  record. 
Under  this  state  of  facts,  I  am  of  opinion 
that  the  evidence  does  not  support  the  con- 
viction. There  must  be  a  fraudulent  taking 
in  order  to  constitute  theft.  It  has  been  de- 
cided that,  where  tbe  property  is  taken  un- 
der claim  of  right  and  if  the  taker  appeara 
to  have  had  any  fair  color  of  title  or  right 
to  take,  or  if  tbe  title  under  such  circum- 
stances be  brought  into  doubt  the  court 
should  direct  an  acquittal.  Harris  v.  State, 
17  Tex.  App.  177;  Evans  v.  State,  15  Tex. 
App.  38;  Smith  v.  State,  42  Tex.  444;  Boyd 
V.  State.  18  Tex.  App.  344. 

It  has  been  held  also  in  the  decisions  of 
this  court  that  where  the  taking  is  open  and 
under  claina  of  right  the  question  of  title 
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should  be  settled  In  the  dvil  suit,  and  not  In 
a  prosecution  for  theft.  Young  v.  State,  47 
Tex.  Cr.  R.  468,  83  S.  W.  808;  Seymore  t. 
State,  12  Tex.  App.  301;  Owens  t.  State,  21 
Tex.  App.  679,  2  S.  W.  808;  Parks  v.  State, 
29  Tex.  App.  597,  16  S.  W.  532;  McGowan  v. 
State,  27  Tex.  App.  183,  11  S.  W.  112;  Bro- 
kaw  V.  State,  85  S.  W.  801.  The  facts  do 
not  show  a  case  of  theft,  becanse  there  Is 
utter  absence  of  fraudulent  intent  I  might 
mention  cases  where  the  facts  are  even 
stronger  for  the  state  than  shown  by  this 
record,  in  which  the  Judgment  was  reversed 
and  remanded  for  want  of  sufficient  evidence, 
if  deemed  necessary.  However,  I  will  cite 
the  cases  of  Fruger  v.  State,  63  8.  W.  130; 
Green  v.  State,  27  Tex.  App.  670,  11  S.  W. 
«36;  Tarln  v.  State,  19  Tex.  App.  359; 
Brooks  V.  State,  27  S.  W.  141. 

Error  is  assigned  on  the  court's  charge, 
or  rather  in  an  omission  from  the  charge, 
in  regard  to  the  explanation  given  by  defend- 
ant of  his  possession  of  the  alleged  stolen 
animal,  and  why  he  slaughtered  It.  The 
principal  point  of  attack  on  the  charge  In 
this  respect  is  found  In  the  fact  the  court 
failed  to  tnstmct  the  Jury  that  the  state,  hav- 
ing put  In  evidence  exculpatory  statebients 
-of  the  defendant,  is  bound  by  the  same,  un- 
less such  statements  and  explanations  are 
disproved.  Under  our  authorities,  and  tn 
any  clear  sense  of  Justice^  this  proposition  is 
well  taken.  The  state  put  in  evidence  ap- 
pellant's statements  in  regard  to  the  taking 
of  the  animal.  These  statements  were  to 
the  effect  that  he  was  authorized  by  Mc- 
Cullough  to  kill  the  animal.  McCuUough 
claimed  the  animal,  and  sustained  his  claim 
to  it  by  quite  a  lot  of  testimony.  He  also 
swore  he  authorized  appellant  to  slaughter 
it  The  state  put  In  the  exculpatory  state- 
ments, and  was  therefore  bound  by  the 
statements,  unless  they  were  disproved. 
Pharr  v.  State,  7  Tex.  App.  472;  Combs  v. 
State.  62  Tex.  Cr.  R.  613,  108  S.  W.  649; 
Pratt  V.  State,  63  Tex.  Cr.  R.  281,  109  S.  W. 
138;  Jones  v.  State,  29  Tex.  App.  20,  13  S. 
W.  990,  25  Am.  St  Rep.  716;  Pratt  v.  State, 
50  Tex.  Cr.  R.  227,  06  S.  W.  8.  This  Is  a 
sufficient  number  of  cases  to  sustain  the 
X>roposition  announced.  This  charge  was 
not  given  by  the  court,  and  proper  exception 
was  reserved  in  the  motion  for  new  trial  for 
such  failure  on  the  part  of  the  court  I, 
therefore,  for  two  reasons,  enter  my  earnest 
protest  against  the  affirmance:  First  that 
the  facts  do  not  show  any  fraudulent  in- 
tent, conceding  the  animal  to  be  Robinson's 
and  not  McCuUough's ;  second,  the  failure  of 
the  court  to  submit  a  charge  to  the  Jury,  In- 
structing them  that  where  the  state  puts  in 
exculpatory  statements  of  the  accused,  it  is 
necessary  for  the  state  or  prosecution  to 
disprove  those  exculpatory  statements;  oth- 
erwise the  accused  Is  entitled  to  an  acquit- 
tal. I  am  fully  persuaded  this  judgment 
ought  to  be  reversed  on  both  propositions. 
I  therefore  dissent 


On  Rehearing. 

HARPIOt,  X  This  case  was  decided  at  a 
former  term  of  this  court  but  the  motion 
for  a  rehearing  was  not  heard  until  recently. 
In  his  motion,  appellant  contends  that  the 
court  was  in  error  in  holding  that  the  fol- 
lowing grounds  in  the  motion  did  not  prop- 
erly present  complaints  to  the  charge  of  the 
court.  The  three  grounds  upon  which  this  la 
based  are  as  follows:  "Because  the  court 
erred  in  the  charge  In  not  charging  on  the 
effect  of  the  reasonable  explanation  made  by 
defendant  and  put  In  evidence  by  the  states 
and  in  not  charging  the  jury  that  the  state 
was  bound  by  such  explanation,  unless  dis- 
proved. Because  the  court  erred  In  not  In- 
structing a  verdict  of  not  guilty;  the  evi- 
dence showing  an  open  taking  under  a  claim 
of  right;  and  it  being  improper  to  settle 
this  dispute  in  a  criminal  case.  Because  tbe 
court  erred  in  not  charging  the  Jury  that  if 
taking  was  under  a  claim  of  right  by  hon- 
est mistake,  that  subsequent  appropriation 
would  not  be  theft." 

[7]  Now  let  us  consider  them.  As  to  tbe 
first  In  the  dissenting  opinion  herein  filed. 
Judge  DAVIDSON  says:  "The  principal  point 
of  attack  on  the  charge  in  this  respect  la 
found  In  the  fact  that  the  court  failed  to 
Instruct  the  Jury  that  the  state,  having  pnt 
in  evidence  exculpatory  statements  of  the 
defendant  is  bound  by  the  same,  unless 
such  statements  and  explanations  are  dis- 
proved. Under  our  authorities  and  in  any 
clear  sense  of  Justice,  this  proposition  is  well 
taken" — and  appellant  insists  in  his  motion 
that  the  state  is  bound  by  the  explanation 
offered  by  appellant  Later  on  we  will  pre- 
sent the  law  as  charged  by  the  court  but 
first  we  want  to  go  to  the  evidence. 

Mr.  Volmer  testified:  "My  name  is  Wllllaxn 
Yolmer.    I  know  the  defoidant.    I  saw  him 
on    Saturday,   the   20th   day   of  November, 
1909.    I  received  information  that  there  were 
two    men — I    don't   remember   whether    he 
said  one  white  man  and  one  black  man,  or 
not— killing  a  beef  across  the  H.  &  T.    C 
track  near  old  section  1,  on  the  H.  &  T.  O. 
I  saddled  my  horse  and  rode  over  there, 
and  I  found  Mr.  Roberts  and  Noonle  Levris. 
They  were  working  at  a  killed  beef.     As   I 
rode  up,  Mr.  Roberts,  in  a  Joking  manner — 
he  had  some  beef  loaded  In  the  front  part  of 
bis  buggy,  two  quarters,  a  blanket  under- 
neath, and  two  quarters  loaded  above    the 
blanket — said,   'I  am  not  going  to  let   Mr. 
Volmer  see  the  meat'    I  said,  'Tou  are  put- 
ting that  blanket  in  a  nice  mess.'    He  said.  *i 
have  a  wife  to  wash  It,'  and  I  said,  *I   do 
not  believe  it  would  be  nice  to  put  any  more 
work  on  a  woman's  shoulders  than  neces- 
sary.'   He  had  three  quarters  loaded  In  the 
front  part  of  the  buggy.    I  suggested  to  Mr. 
Roberts  it  I  was  in  his  place  I  would  put 
the  head  underneath,  and  put  the  other  quar- 
ter on   top.     He  said  that  he  thought    be 
would  do  so,  and  as  be  throwed  tbe  bead 
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in  the  bnggy  be  said,  'See  here,  this  animal 
Is  marked  swallow  fork  in  one  ear  and  un- 
derslope  In  the  other.'  I  said,  'You  have 
lillled  Mr.  Robinson's  heUer  through  mis- 
take,' and  he  answered,  'Well,  it  was  Roberts 
tlfllng  it'" 

Thus  it  is  seen  that  when  appellant's 
attention  was  first  called  to  the  fact  that 
be  bad  killed  Robinson's  yearling  he  did  not 
explain,  and  did  not  make  any  exculpatory 
statements.  Only  said,  "Well,  it  was  Rob- 
erts killing  it"  When  his  possession  was 
thus  first  challenged  was  the  time  for  him 
to  explain  his  connection  with  the  killing 
of  another  man's  yearling.  Mr.  Volmer  got 
word  to  Mr.  Robinson,  and  some  distance 
from  this  point  Mr.  Robinson  approached 
him,  when  the  following  conversation  is  tes- 
tified to  by  Mr.  Robinson:  "I  stopped  him, 
and  I  said:  'You  have  a  beef,  as  I  see  there, 
butchered.  I  understand  it  is  mine.'  He 
gays,  *I  guess  not,'  or  something  to  that  ef- 
fect, and  I  told  him.  I  knew  it  was.  I  saw 
the  head;  recognized  the  flesh  marks  on  the 
head.  The  head  was  rolled  up  then,  very 
easily  recognized.  I  said,  'Put  it  out,  so  I 
can  see  the  head,'  and  he  said,  'Oh,  it  is 
branded.'  I  said:  'I  guess  not;  it  Is  not 
branded;  It  is  mine.'  He  then  palled  it  out; 
be  and  I  together  pulled  it  out  on  the  grass. 
I  am  not  sure  whether  he  did  or  I.  Anyway, 
it  was  pulled  out  and  laid  on  the  ground. 
There  was  my  mark  on  it — swallow  fork  in 
the  light  and  underslope  In  the  left.  He 
gets  down,  and  tries  to  show  me  a  brand. 
Before  that  I  asked  him  where  he  got  the 
yearling,  and  he  said  he  bought  it.  I  asked 
him  for  a  bill  of  sale,  and  he  said  he  had 
oone,  and  I  asked  him  from  whom  be  got  it, 
and  he  said  McCuUough,  a  man  living  in  the 
Heights.  I  said,  'What  did  you  pay  for  it?' 
He  said  he  was  going  to  get  half  for  going 
oot  there  and  killing  it  on  the  prairie.  He 
mdertook  to  show  me  the  brand;  there  was 
no  sign  of  bran4  on  it"  Thus  it  is  seen, 
when  accosted  the  second  time  by  the  owner, 
he  says  the  animal  is  branded,  and  that  he 
bought  it  He  was  then  asked  for  a  bill  of 
sale  and  said  he  had  none,  and  then,  asked 
what  be  paid  for  it,  be  gave  another  ex- 
planation, and  said  he  was  going  to  get  half 
for  going  out  there  and  killing  it  Is  the 
falsity  of  this  testimony  shown  by  the  evi- 
dence? and,  if  not,  should  the  state  be  bound 
by  his  failure  to  give  any  explanation  when 
first  accosted,  or  bound  by  the  explanation 
that  be  bought  It,  or  by  the  explanation  that 
be  was  killing  It  on  halves?  But  the  record 
discloses  the  falsity  of  all  the  explanations. 

Mr.  McCullough,  the  man  from  whom  he 
first  said  he  bought  the  animal,  and  then 
said  he  was  killing  it  on  halves  for,  says: 
"I  had  no  contract  with  defendant  further 
than  he  was  looking  after  my  cattle  in  a 
general  way.  I  paid  him  nothing  for  his 
services;  it  was  a  neighborly  act"  After 
testifying  that  be  (defendant)  had  reported 
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to  bim  about  some  of  his  cattle,  be  said  he 
asked  him:  "  '£>o  you  know  it  is  mine?  I 
know  that  the  brand  was  very  dim.'  And  he 
says,  'Yes.'  I  said,  'Could  you  see  If  the 
brand  was  on?  And  he  says,  'I  think  I 
could.'  I  said  she  was  branded  very  light; 
that  Mr.  Tete  Roberts  had  placed  his  mark 
on  her,  and  notified  me  of  the  fact  He 
says,  'Your  brand  hardly  shows  any,  Mac, 
and  I  put  my  mark  on  her.'  Tete  Roberts 
said  that  to  me.  He  said  to  me  that  he  did 
not  know  what  my  mark  was,  and  I  told 
him  I  never  marked  a  cow.  I  then  told  the 
defendant,  Roberts,  to  go  and  kill  her  if 
she  is  fat,  but  to  be  sure  she  is  mine.  I  said. 
'You  will  know  whether  it  is  mine  by  the 
flesh  marks,'  and  be  said,  'Ob,  it  is  yours,' 
and  I  said:  'That  will  be  all  right;  you  kill 
her  and  bring  her  home.'  That  is  as  far  as 
any  contract  went;  that  is,  of  course,  I  ex- 
pect to  pay  him  for  his  services."  Thus  the 
testimony  of  the  man  whose  animal  he  said 
he  thought  it  was  testified  that  he  neither 
sold  it  to  appellant,  nor  had  any  contract 
with  him  to  kill  it  on  halves.  Certainly,  the'i, 
the  state  ought  not  to  be  bound  by  such  ex- 
culpatory statements,  when  they  are  both 
shown  by  the  evidence  to  be  absolutely  un-  r 
true.  Again,  in  his  testimony,  appellant  him- 
self says:  "I  did  not  say  that  I  was  going 
out  there  to  kill  this  animal  on  halves,  and 
did  not  so  testify  on  the  former  trial  of 
this  case;  did  not  tell  Robinson,  when  he 
asked  me  about  the  yearling,  that  I  was 
killing  It  on  halves.  •  •  •  McCullough 
was  going  to  pay  me  for  killing  it  He  told 
me  be  would  pay  me  for  it"  Thus  it  Is 
seen  that  appellant  himself  denied  making 
the  exculpatory  statements  that  were  testi- 
fied to  by  Mr.  Robinson.  Not  only  was  the 
falsity  of  them  shown  by  the  testimony  of 
McCullough,  but  appellant  even  denied  the 
truth  of  such  statements,  and  said  he  was 
not  killing  the  animal  on  halves;  had  not 
bought  it,  but  McCullough  promised  to  pay 
him  for  killing  it  McCullough  says  he  had 
not  promised  to  pay  him  anything;  had  no 
contract  with  him,  but  that  he  did  expect 
to  pay  him.  For  this  reason  the  authorities 
cited  in  appellant's  brief  and  in  the  dissent- 
ing opinion  are  not  applicable  when  we  take 
the  evidence  on  the  trial,  as  any  one  can  see 
by  reading  the  cases  cited;  but  the  court 
correctly  charged  the  Jury:  "You  are  In- 
structed tliat,  if  yon  believe  from  the  evi- 
dence that  the  cattle  described  in  the  in- 
dictment was  the  property  of  McCullough, 
you  will  acquit  the  defendant;  or,  if  you 
have  a  reasonable  doubt  thereof,  you  will 
acquit  him.  If  you  believe  from  the  evidence 
that  the  defendant,  at  the  time  of  taking 
possession  of  the  cattle  described  In  the  in- 
dictment, honestly  believed  that  the  said 
cattle  was  the  property  of  McCullough,  you 
will  acquit  him,  whether  in  fact  the  one 
head  of  cattle  belonged  to  McCullough  or 
not;  or,  if  you  have  a  reasonable  doubt  upon 
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this  point,  you  will  acquit  tbe  defendant 
The  defendant  la  presumed  to  be  Innocent 
until  bis  guilt  is  established  by  tbe  evldenca 
to  your  satisfaction,  beyond  a  reasonable 
doubt,  and,  unless  the  evidence  in  this  case 
so  satisfies  you,  then  find  him  not  guilty." 
Inasmuch  as  defendant  denied  making  the 
explanation  to  Robinson,  and  if  he  made  it 
tbe  falsity  of  it  was  amply  proven  by  Mc- 
Gullough  and  defendant's  own  testimony,  no 
further  or  additional  charge  was  necessary 
or  proper. 

[I]  And  now  on  the  sufficiency  of  the  evi- 
dence, and  the  claim  that  tbe  animal  was 
taken  in  good  faith.  McCuUough  testified  he 
asked  if  the  animal  he  was  talking  about 
was  branded.  Ciould  be  (defendant)  see  tbe 
brand?  He  answered,  "I  think  I  could." 
This  was  before  she  was  killed.  Thus  bis 
attention  was  called  to  the  fact  that  McCul- 
lough's  animal  was  branded  before  he  killed 
any  animal.  The  animal  killed  had  no  brand 
on  it,  nor  semblance  of  a  brand  on  it,  if  the 
witnesses,  botb  for  the  state  and  defendant, 
are  to  be  believed,  and  there  was  nothing  on 
the  animal  to  lead  appellant  "to  think  he 
could  see  a  brand." 

Again,  appellant's  testimony  would  indi- 
cate that  Tete  Roberts  had  placed  a  mark 
on  an  animal  some  four  months  before  ap- 
pellant killed  this  animal,  consequently  were 
fresh  marks.  About  the  marks  on  tbe  ani- 
mal killed,  William  Voimer  testified:  "The 
earmarks  on  this  animal  were  very  old;  they 
bad  been  on  there  ever  since  it  was  a  smaU 
calf;  those  earmarks  had  been  on  that  ani- 
mal about  two  years  and  a  balf."  Robinson 
testified:  "The  earmarks  on  the  hide  were 
old;  bad  been  there  a  long  time;  examined 
the  hide  carefully;  the  yearling  was  about 
a  montb  or  two  old  when  I  pnt  my  marks  on 
it." 

No  witness  testifies  the  earmarks  on  tbe 
animal  killed  were  fresh,  or  had  been  placed 
thereon  recently.  Voimer,  a  cattleman,  tes- 
tifies that  no  cattle  belonging  to  McOuUough 
ran  on  that  range;  that  he  saw  the  cattle 
weekly;  that  be  had  never  seen  any  of  Mc- 
Cullougb's  cattle  running  on  that  range;  that 
he  lived  in  tbat  neighborhood. 

McCuUough  said  appellant  was  looking  aft- 
er bis  cattle  in  a  general  way;  It  was  a 
neighborly  act.  If  appellant  was  looking  aft- 
er the  cattle,  he  must  have  known  where 
they  ranged,  and  no  witness  says  McCuI- 
lough's  cattle  ranged  in  tbe  neighborhood 
where  this  animal  was  killed.  If  the  appel- 
lant's witnesses  are  to  have  credence  placed 
in  them,  McCuUough  did  not  seek  to  tell  ap- 
pellant where  to  find  bis  animal;  appellant 
brought  the  information,  and  when  cau- 
tioned about  the  brand  said  he  thought  he 
could  see  it,  but  before  killing  it  did  not  take 
the  trouble  to  look  for  the  brand.  When  It 
was  kiUed,  there  was  no  brand.  When  first 
bis  attention  was  caUed  that  be  had  killed 
another  man's  animal,  be  makes  no  explana- 
tion.    Whfn  next  asked  about  it,  be  says 


be  bought  it,  and  then,  when  asked  for  a 
bill  of  sale,  he  says  be  was  killing  It  on 
halves.  All  this,  tbe  testimony  shows,  Is 
false;  appellant  saying  himself  it  Is  not  true. 
While  it  is  true  that  appellant  killed  the  an- 
imal in  the  daytime,  yet,  when  we  take  what 
the  witnesses  for  the  state  say,  It  was  not 
such  an  open  taking.  Mr.  Tucker  says: 
"When  I  first  saw  Mr.  Roberts  with  this  an- 
imal. It  was  about  half  a  mile,  maybe  a  lit- 
tle further,  southwest  of  Eureka;  tbat  was 
where  the  animal  was  killed;  that  was  about 
300  yards  from  the  public  road,  maybe  a  lit- 
tle further.  •  •  * "  He  says  that,  in  load- 
ing the  animal,  defendant  so  placed  the  hide 
it  was  underneath  the  meat  In  tbe  bottom  of 
tbe  buggy. 

Mr.  Voimer  says  that  tbe  animal  was  killed 
about  three  mUes  from  Bmnner,  about  three 
or  four  hundred  feet  from  the  pubUc  road. 
"I  left  him  at  the  place  where  he  killed  tbe 
beef.  I  stayed  there  until  be  started  home; 
be  started  through  tbe  prairie.  He  had 
about  a  mile  to  travel  before  be  would  get  to 
the  county  road.  I  do  not  know  whether 
be  traveled  the  public  road  or  went  through 
the  woods." 

When  we  consider  bow  tbe  animal  was 
placed  in  tbe  vehicle,  no  one  passing  him 
could  or  would  discover  anything  wrong,  un- 
less, like  Mr.  Robinson,  be  bad  been  inform- 
ed tbat  it  was  bis  animal  tbat  bad  been 
killed,  and  it  bad  to  be  unloaded  to  get  at 
the  bide,  etc.,  that  tbe  fiesh  marks  could 
be  seen,  and  demonstrated  there  was  no 
brand  on  the  animal.  After  reading  and  re- 
reading the  case,  we  are  more  firmly  con- 
vinced that  the  court  in  bis  charge  submitted 
all  the  law  applicable  to  tbe  case,  and  tbat 
the  evidence  justifies  and  supports  the  ver- 
dict of  tbe  Jury,  especially  so  when  we  take 
into  consideration  tbe  evidence  given  and  the 
manner  in  wtiicb  it  is  stated  by  tbe  witness- 
es on  direct  and  cross-examination. 

Motion  for  rehearing  overruled. 

DAVIDSON,  P.  J.  (dissenting).  I  have 
read  the  opinion  of  the  majority,  overruling 
tbe  motion  for  rehearing.  I  have  revievred 
tbe  questions  and  tbe  authorities  referred  to 
by  my  Brethren,  and  am  more  firmly  con- 
vinced that  tbe  dissenting  opinion  ought  to 
be  tbe  law  of  tbe  caset  and  that  the  evidence 
is  not  sufficient  to  support  tbe  conviction. 
The  trial  court  nowhere  in  tbe  charge  In- 
structed tbe  jury,  in  substance  or  in  fact, 
that  before  the  Jury  could  convict  tbe  state 
must  disprove  the  exculpatory  statements  of 
tbe  defendant.  The  charge  given  by  the 
court  does  not  relate  to  this  subject  or  this 
question,  as  made  by  the  facts.  Tbe  cases 
cited  in  tbe  dissenting  opinion  are  directly 
in  point,  and  required  of  the  trial  court  to 
instruct  tbe  Jury  that  before  they  could 
convict  it  devolved  upon  the  state  to  dis- 
prove tbe  exculpatory  statement  admitted.  In 
evidence  by  the  court  at  the  instigation  of 
tbe  state.     I  see  no  necessity  for  making 
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this  case  an  exception  to  the  well-settled 
law.  The  decisions  cited  announce  the  prop- 
er role,  which  has  been  the  recognized  rule 
In  all  the  decisions  of  this  state,  and  should 
not  now  be  overturned.  They  are  correct, 
both  as  a  rule  of  decision  and  on  principle. 


WALKER  T.   STATE. 

(Conrt  of  CMmlnal   Appeals  of  Texas.     Nov. 
28.  1911.) 

1.  GBnoKAi.  Ij-w  (I  815*)— Presumptions— 
CosninTANCK  of  Condition— Law  of  0th- 
EB  Btaxe. 
Where  the  state  In  a  prosecution  for  big- 
tmj  has  introduced  copies  of  the  laws  of  an- 
other Btate  relating  to  the  celebration  of  mar- 
luige,  in  force  in  1908  at  the  date  of  defend- 
ants former  marriaee,  properly  certified  by  its 
Secretary  of  State  in  March,  1911,  such  laws 
will  be  presumed  to  still  be  the  law,  unless  a 
question  is  raised  as  to  whether  they  have  been 
reoealed. 

(fSd.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  748;  Dec.  Dig.  |  815.*] 

i.  CanciNAT.  Law  (8  4S0»)  —  Documbntabt 
Evidence— Ckbtimcation— Statutory  Pbo- 

vtSIONS. 

He  records  of  a  marriage  license  in  an- 
other state,  with  the  minister's  return  of  a 
marriage  thereunder  certified  to  by  the  judge  of 
probate,  who  is  custodian  of  such  records,  but 
not  proTen  as  an  examined  copy,  or  as  re- 
quired by  Rev.  St.  U.  a  M  9C6,  90tt  (U.  S. 
Comp.  St.  1901,  p.  677).  relating  to  the  au- 
thentication and  proof  of  state  records,  is  in- 
admissible in  a  prosecution  for  bigamy ;  there 
bein^  no  statute  in  this  state  authorising  its 
sdmission. 

[EU.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1019 ;  Dec.  Dig.  |  430.*] 

3.  Chuinal  Law  (J  441*)- Intbodoction  of 
DoccMEirrABY  Evidence— Fiuno. 

Where  an  original  marriage  license  was 
introduced  in  evidence,  in  a  prosecution  for 
bigamy,  it  was  not  necessary  to  file  it  with  the 
papers  and  give  notice  thereof  before  its  ad- 
mission in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Dec.  Dig.  }  441.*] 

4.  Witnesses  (§  191*)— Pbivileoed  Comitdn- 
ications— Husband  and   Wife. 

Under  Code  Cr.  Proc.  1895,  art.  774,  pro- 
viding that  neither  husband  nor  wife  shall  in 
any  case  testify  as  to  communications  made  by 
ope  to  the  other,  nor,  after  the  marriage  rela- 
tion ceases,  shall  they  be  made  witnesses  as  to 
any  such  communication,  a  letter  of  defendant, 
on  trial  for  bigamy,  to  his  alleged  former  wife, 
which  she  had  delivered  to  her  father  to  be 
used  as  evidence  against  the  defendant,  is  in- 
admissible as  being  a  privileged  communication. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  738;    Dec.  Dig.  {  191.*] 

5.  Cbixinai.  Law  (§  699*)— AppeaI/— Disobb- 
TioN  OF  Loweb  Coubt  —  Argument  fob 
Stats. 

Where  the  defendant's  counsel  declined  to 
address  the  jury,  the  permission  of  two  argu- 
ments in  behalf  of  the 'state  was  not  error: 
the  matter  being  in  the  discretion  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Criminal 
T»w,  Cent  £Kg.  §{  1G55,  16C6;  Dec.  Dig.  $ 
G99.*] 


6.  Cbiminai,   Law    (J    1090*)— Appkai^Bill 

OF   P^xceptions — Continuance. 

Error  in  overruling  defendant's  applica- 
tion for  a  continuance  cannot  be  considered, 
where  no  bill  of  exceptions  is  reserved. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2812;    Dec  Dig.  |  1090.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Robt.  B.  Seay,  Judge. 

A.  C.  Walker  was  convicted  of  bigamy,  and 
be  appeals.    Reversed  and  remanded. 

Wiley  &  Baskett,  for  appellant  0.  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  Indicted  by 
the  grand  jury  of  Dallas  county,  charged 
with  the  offense  of  bigamy,  and  when  tried 
was  adjudged  guilty  and  bis  punishment  as- 
sessed at  two  years  and  six  months  In  the 
penitentiary,  from  which  judgment  he  has 
prosecuted  an  appeal  to  tills  court 

The  court  did  not  err  In  overruling  the  mo- 
tion to  quash  the  Indictment,  as  it  charged 
an  offense  under  our  law  defining  bigamy. 
Bryan  v.  State,  139  S.  W.  981. 

[1]  The  state  introduced  certified  copies  of 
the  laws  of  Alabama,  relating  to  the  celebra- 
tion of  the  rites  of  matrimony,  which  was 
properly  certified  to  by  the  Secretary  of 
State  of  the  state  of  Alabama,  to  which  de- 
fendant objected  on  the  ground  that  said  ar- 
ticles of  the  Code  of  Alabama  of  1907  were 
not  shown  to  be  in  effect  and  operative  in 
April,  1008,  the  date  of  the  alleged  former 
marriage.  The  certificate  of  the  Secretary  of 
State  is  dated  March  15,  1911,  and,  it  having 
been  shown  that  the  law  was  adopted  prior 
to  the  date  of  marriage,  it  will  be  presumed 
to  still  be  the  law,  unless  there  was  some 
question  raised  as  to  whether  or  not  it  had 
been  repealed. 

[21  In  bis  fifth  bill  of  exceptions  defendant 
objected  to  the  introduction  of  a  certified 
copy  of  a  marriage  license  certified  to  by  the 
judge  of  the  probate  court,  who  certifies  that 
he  is  custodian  of  the  records,  and  that  the 
copy  offered  in  evidence  is  a  true  and  cor- 
rect copy  of  the  record  containing  the  mar- 
riage of  Cleveland  Walker  and  Hattle  Tins- 
ley,  as  the  same  appears  of  record  on  page 
248  of  Marriage  Record  IC,  of  the  records  of 
Henry  county,  Ala.  The  certified  copy 
shows  the  license  to  have  been  Issued  April 
4,  1908,  and  the  minister's  return  thereon 
showing  that  the  parties  were  married  on 
the  5th  day  of  April.  .1908.  Appellant's  ob- 
jection to  this  testimony  Is  that,  the  records 
of  a  foreign  state  not  having  been  made  ad- 
missible In  evidence  by  any  statute  of  this 
state,  such  records  are  only  admissible  by 
virtue  of  the  act  of  Congress  usually  known 
as  the  "full  faith  and  credit  act,"  and  they 
are  not  verified  In  the  manner  required  by 
that  act.  The  record,  being  certified  to  only 
by  the  Judge  4>t  the  probate  court,  who  Is 
a  custodian  of  these  records,  and  not  being 
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proven  as  an  examined  copy,  the  contention 
must  be  sustained,  and  the  court  erred  In  ad- 
mitting the  certified  copy  in  evidence.  It 
must  be  proven  up  as  is  required  by  this 
law;  we  having  no  statute  authorizing  it 
to  be  admitted  in  evidence,  unless  thus  au- 
thenticated or  proven.  Rev.  Stat  of  U.  S. 
H  905,  906  (U.  S.  Comp.  St.  1901,  p.  677); 
Encyclopeedia  of  Evidence,  vol.  4,  p.  828, 
and  cases  there  cited. 

[3]  Where  the  original  marriage  license 
was  introduced  in  evidence,  it  was  not  nec- 
essary to  file  it  with  the  papers,  and  give 
notice  thereof,  and  the  court  did  not  err  in 
admitting  the  marriage  license  In  evidence. 

[4]  It  appears  by  bill  of  exceptions  No.  7 
that  defendant  wrote  a  letter  of  date  Decem- 
ber 30,  1909,  to  his  alleged  former  wife,  and 
that  this  alleged  former  wife  had  delivered 
this  letter  to  her  father  to  be  brought  to 
Texas,  as  the  father  says,  for  the  purpose  of 
being  used  as  evidence  against  the  defend- 
ant; he  testifying:  "I  got  it  from  her  for  the 
purpose  of  bringing  it  here  to  use  as  evidence 
against  this  defendant  in  this  cause."  The 
state  offered  this  letter  in  evidence,  to  which 
the  defendant  objected,  because  same  was 
written  to  his  alleged  former  wife,  and  was 
therefore  a  privileged  communication.  The 
court  appends  a  lengthy  explanation  to  this 
bill,  which  we  do  not  deem  it  necessary  to 
copy;  but  it  is  apparent  that  the  letter  was 
introduced  in  evidence  over  the  objection  of 
defendant's  counsel.  Article  774  of  the  Code 
of  Criminal  Procedure  provides:  "Neither 
the  husband  nor  wife  shall  in  any  case  testi- 
fy as  to  communications  made  by  one  to 
the  other  while  married;  nor  shall  they, 
after  the  marriage  relation  ceases,  be  made 
witnesses  as  to  any  such  communication 
made  while  the  marriage  relation  subsisted." 
This  question  is  fully  discussed  in  the  case 
of  Gross  V.  State,  135  S.  W.  376,  33  L.  R.  A. 
(X.  S.)  477,  in  an  opinion  by  Presiding  Judge 
Davidson,  and  letters  written  to  the  wife  of 
the  p<s-son  on  trial  are  held  to  be  inadmissi- 
ble In  evidence  against  him,  and  especially  is 
this  true  where  the  wife  furnishes  the  letter 
to  be  thus  used.  It  may  be  that,  in  the 
opinion  of  some,  such  letters  ought  to  be 
admitted  in  cases  of  this  character;  but, 
until  the  Legislature  so  provides,  we  have 
no  alternative  but  to  enforce  the  law  as  it 
IS  written. 

The  remarks  of  the  county  attorney  com- 
plained of  in  bill  of  exceptions  No.  8  are  but 
deductions  from  the  testimony,  and  the  court 
did  not  err  in  refusing  to  give  the  special  in- 
structions requested. 

[5]  The  question  of  whether,  when  the  de- 
fendant's counsel  declines  to  address  the  Ju- 
ry, the  court  shall  permit  more  than  one 
argument  to  be  made  by  state's  counsel,  is 
one  of  discretion  in  the  trial  court,  and  In 
this  case  he  did  not  err  intermitting  two 
siieeches  to  be  made. 


[I]  These  are  all  the  bills  of  exceptions  In 
the  record,  and  we  cannot  consider  the 
ground  alleging  that  the  court  erred  in  over- 
ruling his  application  for  a  continuance,  as 
no  bill  was  reserved. 

For  the  errors  above  pointed  out,  however, 
the  Judgment  in  this  case  is  reversed,  and 
the  cause  remanded. 


Ex  parte  SAVAGE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  IH, 

1911.     State's  Rehearing  Denied  Dec  13, 

1911.) 

1.  Municipal  Oorfobations  (5  625*)— Obdi- 
KANCB— Reason  ableness—Pbes  umption  . 

A  mnnicipal  ordinance,  regulating  billpost- 
ing,  the  size,  location,  and  construction  of  bill- 
boards, will  be  presumed  to  be  reasonable.  In 
the  absence  of  a  showing  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  1378,  1379;  Dec 
Dig.  I  625.  •] 

2.  Monopolies  ({  4*)— Billboabds. 

An  ordinance  of  a  dty,' authorized  by  its 
charter  to  pass  ordinances  advisable  or  needful 
for  its  government  and  welfare,  and  to  regulate 
billposting  and  the  location  of  billboards,  and  to 
prescribe  penalties  for  violations  thereof,  wUch 
regulates  the  size,  location,  and  construction  of 
billboards,  and  provides  for  their  inspection, 
does  not  violate  Const,  art.  1,  J  20,  which  de- 
clares "that  perpetuities  and  monopolies  an 
contrary  to  the  genius  of  free  government  and 
shall  not  be  allowed." 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec  Dig.  {  4.*] 

3.  Municipal  CoBPOBAnoNs  (J  e02»)— Poucs 

POWBB— BiLLBOABDB. 

A  city,  authorized  by  its  charter  to  pass 
such  acts  and  ordinances  as  should  l>e  advisable 
or  needful  for  its  government  and  welfare,  and 
to  regulate  billpoBting,  the  location  of  bill- 
boards and  the  distribntion  of  other  advertising 
matter,  may,  in  the  exercise  of  its  police  power, 
regulate  the  erection  and  maintenance  of  bill- 
boards and  such  other  structures  as  are  used 
for  posting  advertising  matter,  and  prevent  the 
maintenance  of  others,  except  as  authorized  sul>- 
stantially  in  such  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  002*] 

4.  Monopolies  (i  4»)  — Police  Powers  — Li- 
censing BiLLPOBTERB— Billboards— AWTI- 
Tbust  Laws. 

The  state  anti-trust  laws  have  no  applica- 
tion to  the  questions  raised  in  a  proceeding  to 
test  the  constitutionality  of  an  ordinance  regu- 
lating the  size,  location,  and  construction  of 
billboards. 

[Ed,  Note. — For  other  cases,  see  Monopolies, 
Dec  Dig.  f  4.*] 

5.  Municipal  Corporations  (S  602*)— Poucb 
Power— Billboards— Obdinancb  CBEAXiNa 
Official  Billposteb. 

Paris  City  Charter  (Sp.  Laws  1905.  c.  6), 
by  section  6,  authorized  it  to  pass  such  acts 
and  ordinances  as  should  lie  advisable  or  needful 
for  its  government  and  welfare :  and  by  section 
101  to  regulate  the  location  of  billboards  and 
billposting,  and  to  prescribe  i>enalties  for  the  vi- 
olation thereof;  and  by  section  8  provided  for 
a  treasurer,  and  for  other  designated  officers  : 
and  by  section  36  required  that  the  treasurer 
should  be  such  officer  as  would  pay  the  highest 
rate  of  interest  to  the  city  for  its  funds.     Xha 
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city  by  ordinance  created  the  office  of  bUIpoater, 
with  a  term  of  one  year,  the  office  to*  be  given 
the  person  submitting  the  highest  bid  therefor, 
and  gave  such  officer  the  exclusive  right  to  post 
bills,  lease  rights,  erect  billboards,  and  make 
inspections,  and  fixed  his  charges.  Held,  that 
under  the  cliarter  the  city  had  no  power  to  cre- 
ate such  office  and  give  the  officer  exclusive 
rights  to  poet  bills,  etc..  and  that  to  that  extent 
the  ordinance  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  602.*] 

Habeas  Corpus  by  James  Savage  to  obtain 
discharge  from  arrest  for  violation  of  an  or- 
dinance. Prosecution  dismissed,  and  relator 
discharged. 

Edwards  &  Edwards,  for  appellant.  Wright 
&  Patrick  and  O.  E.  Lane,  Asst  Atty.  Gen., 
for  the  SUte. 

PRENDERGAST,  J.  On  January  80, 19U, 
a  complaint  was  filed  In  the  corporation 
court  of  the  dty  of  Parte,  Tex.,  charging 
that  the  relator  did  on  that  date  unlawfully 
post  and  cause  to  be  posted  on  a  billboard 
situated  on  the  west  side  of  South  Main 
street,  within  the  corporate  limits  of  said 
dty,  circulars,  handbills,  posters,  and  adver- 
tisements; he  at  the  time  not  being  city  bill- 
poster, or  one  of  bis  deputies,  or  acting  as 
such.  Upon  tbte  complaint  a  warrant  for 
his  arrest  was  issued,  and  the  city  marshal 
of  Paris  arrested  him  and  held  him  in  cus- 
tody thereunder.  On  the  same  date,  he  sued 
oat  a  writ  of  habeas  corpus  before  Judge 
Harper  of  thte  court,  which  was  granted, 
and  the  cause  set  for  hearing  before  this 
court  The  cause  was  submitted  some  time 
ago  by  both  oral  and  written  arguments  and 
briefs.  On  March  16,  1905,  the  Legtelature 
of  this  state  passed  an  act.  Incorporating  the 
dty  of  Paris  by  special  charter  (Sp.  laws 
1906.  c.  6).  By  one  of  Ite  provisions,  the 
courts  are  required  to  take  Judicial  notice 
thereof.  It  is  unnecessary  to  cite  but  few 
o(  the  provisions  of  this  charter,  as  only  a 
few  of  them  are  applicable  to  the  questions 
at  Issue.  Sections  6,  7,  8,  9,  and  10  are  as 
follows: 

"Sec.  6.  Said  corporation  of  the  dty  of 
Paris  may  pass  and  establish  such  acts,  laws, 
rules,  regulations  and  ordinances  not  incon- 
sistent with  the  constitution  of  this  state, 
ss  shall  be  advisable  or  needful  for  the  gov- 
ernment, interest,  welfare,  sanitation,  health 
and  general  good  of  said  corporation  and  of 
the  inhabitants  thereof.    •    *    • 

"Sec.  7.  The  municipal  government  of  the 
dty  of  Paris  shall  consist  of  the  city  coun- 
dl,  which  shall  be  composed  of  five  alder- 
men and  the  mayor. 

"Sec.  8.  The  other  officers  of  said  dty  shall 
be  a  recorder,  city  marshal,  city  attorney, 
dty  secretary,  an  assessor  and  collector,  city 
treasurer,  and  such  other  officers  and  em- 
ployees as  the  city  council  may  determine. 

"Sec.  9.  The  recorder,  city  marshal,  dty 
attorney,  dty  secretary,  city  assessor  and  col- 


lector, shall  be  elected  by  vote  of  the  people, 
and  shall  hold  their  offices  for  a  term  of 
two  years  and  untU  their  successors  are 
elected  and  qualified  except  as  herein  pro- 
vided. The  compensation  of  said  officers 
shall  be  fixed  by  the  dty  council. 

"Sec.  10.,  All  other  officers  and  employees 
of  the  dty,  except  treasurer,  which  is  other- 
wise herein  provided  for,  shall  be  appointed 
by  the  mayor  and  confirmed  by  the  council, 
and  shall  perform  such  duties,  and  receive 
such  compensation  as  may  be  decided  upon 
by  the  coundl,  and  shall  not  be  appointed 
at  any  one  time  for  a  longer  term  than  one 
year,  and  such  officers  and  employees  may  be 
removed  either  by  the  mayor  or  by  the 
coundl  at  any  time,  upon  the  payment  of 
salary  or  salaries  to  the  time  of  discharge." 

Section  36,  which  It  te  unnecessary  to  copy, 
provides  In  substance  that  the  council  shall 
select  for  treasurer  the  person  who  will  pay 
the  highest  Interest  on  the  dally  balances  of 
the  city  funds,  and  who  shall  be  the  highest 
and  best  bidder  therefor.  It  requires  him 
to  give  bond  and  pay  out  the  funds  In  ac- 
cordance with  law,  and  has  other  provisions 
relating  thereto,  such  as  are  usual  In  the 
various  charters  of  the  cities  of  Texas  on 
this  subject.  There  are  other  sections,  giv- 
ing the  city  control  over  streets,  alleys,  and 
public  places,  and  specifically  authorizing  It 
to  fix  and  regulate  public  carriers,  hacks, 
hauling  and  draying,  the  speed  of  engines, 
the  erection  of  market  houses,  markets,  and 
market  places,  etc.,  which  are  usually  given 
in  such  charters. 

The  only  provision  which  we  have  found, 
or  which  has  been  called  to  our  attention,  on 
the  subject  of  giving  to  the  dty  the  power 
to  regulate  billboards  and  blllpostlng  is  sec- 
tion 191,  as  follows:  "To  regulate  the  loca- 
tion of  billboards  and  blllpostlng  and  the  dte- 
trlbutlon  of  circulars  or  other  advertising 
matter  and  to  prescribe  penalties  for  a  vio- 
lation of  same." 

On  January  10,  1010,  by  virtue  of  the  said 
provisions  of  the  charter,  the  city  of  Paris 
passed  an  ordinance,  the  title  of  which  te: 
"An  ordinance  regulating  blllpostlng  and  the 
size  and  location  of  billboards  within  the  dty 
of  Paris,  and  providing  a  penalty  for  viola- 
tion." Thereby,  and  by  amendments  of  Sep- 
tember 7,  1910,  and  January  2,  1911,  It  cre- 
ated the  office  of  billposter,  with  the  term  of 
office  limited  to  one  year,  and  provided  that 
the  mayor  should  advertise  for  sealed  bids 
to  be  submitted  by  persons  wtehlng  to  be- 
come such  officer,  and  required  the  mayor 
to  nominate  and  authorize  the  council  to 
confirm  any  such  person  who  submitted  the 
highest  and  best  bid  for  the  office,  required 
such  person,  when  elected,  to  give  a  bond 
to  the  city  In  the  sum  of  $500,  conditioned 
for  the  faithful  performance  of  hte  duties 
and  the  observance  of  the  law  by  himself 
and  his  deputies,  and  authorized  him  to  ap- 


•for  atbar  turn  am  wun*  topie  and  Mctloa  NUMBBS  la  0«c.  Dls-  ft  Am.  Dig.  Kejr  No.  Saries  ft  Rep'r  Indazes 


Digitized  by 


Google 


24« 


141  SOUTHWESTERN  BEPOBTEB 


(Tex. 


point  bIx  diepaties.  Section  4  made  It  an 
offense  for  any  person,  other  than  this  of- 
ficer or  one  of  his  deputies,  "to  post  or  cause 
to  be  posted,  or  tacked  or  fixed  on  any  bill- 
board, building  or  other  place  within  the 
cori>orate  limits  of  the  city  any  circular, 
bill  poster  or  other  advertisement  whatso- 
ever." Prolilbited  any  billboard,  building, 
wall,  fence,  or  other  structure  situated  with- 
in five  feet  of  the  edge  of  any  sidewalk  or 
street  from  being  used  for  the  purpose  of 
posting,  tacking,  or  fixing  thereon  any  ad- 
vertisement, circular,  luindbill,  poster,  or 
advertisement  of  any  character  whatever. 
Prohibited  this  o£Qcer  and  his  deputies,  by 
posting  any  of  this  advertising  matter,  to 
obstruct  any  portion  of  the  street  or  ^de- 
walk  adjacent,  but  required  that  such  street, 
alley,  or  sidewalk  should  at  all  times  be 
open  for  free  and  uninterrupted  use  by  the 
public.  Required  all  such  billboards  and  oth- 
er structures  for  posting  these  advertise- 
ments securely  fixed  in  the  ground  by  braces 
or  other  means,  so  as  to  be  perfectly  stable. 
Prohibited  them  from  being  over  12  feet  high, 
but  required  they  should  be  adequate  for 
the  service  expected,  and  from  being  used 
until  approved  and  Inspected  by  the  chief 
of  police.  That  there  should  be  an  open 
space  of  at  least  three  feet  between  the  low- 
er edge  and  the  ground  of  every  billboard 
which  should  not  be  closed  In  any  manner, 
and  that  such  billboard  should  not  be  placed 
nearer  than  five  feet  of  any  building  or  to 
the  sidewalk  line  of  any  building,  sidewalk, 
street,  or  other  billboard.  Required  the  said 
officer  and  his  deputies  to  make  frequent  ex- 
aminations of  the  billboards  and  other  struc- 
tures used  for  that  purpose,  and  prevent  the 
same  or  any  portion  from  falling  on  the 
ground  or  getting  on  the  sidewalk  or  street, 
and  requiring  them  to  tear  off  and  clean 
such  boards,  and  prevent  them  from  present- 
ing an  unsightly  appearance. 

There  are  other  sections  of  the  ordinance 
and  amendments  which  required  the  billpost- 
er to  file  sworn  written  reports  with  the 
city  secretary,  showing  the  size  and  location 
of  all  billboards  and  other  structures  Intend- 
ed to  be  used  by  him  and  all  such  new  struc- 
tures as  were  thereafter  erected  by  him,  giv- 
ing the  cost  and  material  of  such  billboards 
and  structures  and  other  data  thereabouts, 
so  as  to  give  the  exact  cost  and  worth  there- 
of. Also,  In  effect,  requiring  that  in  taking 
leases  from  private  persons  for  any  of  their 
property  for  use  In  the  business,  so  as  to 
make  them  assignable  to  his  successor;  pro- 
viding for  a  committee  of  disinterested  per- 
sons to  value  all  such  property  In  the  event 
another  shall  succeed,  and  requiring  him  to 
transfer  all  leases  and  property  used  by  him 
for  that  purpose  to  his  successor,  and  If  his 
successor  refused  to  take  them  be  shall  have 
the  privilege  of  removing  all  of  his  property. 
It  is  unnecessary  to  give  further  details  of 
this  feature  of  the  ordinance  and  amend- 
ments.   The  ordinance,  however,  also  prohib- 


ited him  from  posting  any  adveitisonent, 
etc..  which  should  be  disapproved  by  the 
mayor  or  chief  of  police,  and  provided  that 
for  any  violation  of  the  provisions  of  the  or- 
dinance such  person  should  be  guilty  of  a 
misdemeanor,  and  fined  In  any  sum  not  lesa 
than  one  nor  more  than  $100.  The  ordinance 
also  regulated  the  maximum  charges  the  of- 
ficer could  make  for  posting  the  advertise- 
ments, etc. 

[1]  There  is  no  statement  of  facts  in  the 
record.  From  it,  we  take  it,  no  evidence  was 
Introduced.  The  relator  evidently  contests 
the  validity  of  the  ordinance  and  amoid- 
ments  thereto  solely  on  the  face  of  them. 
They  are  copied  into  and  made  a  part  of  his 
application  for  the  writ  of  habeas  corpus. 
Under  such  circumstances,  In  the  well-con- 
sidered opinion  of  this  court,  in  the  case  of 
Ex  parte  Gregory,  20  Tex.  App.  222,  64  Am. 
Rep.  516,  this  rule  is  laid  down:  "When  the 
question  as  to  the  reasonableness  of  a  mu- 
nicipal by-law  or  city  ordinance  is  raised, 
and  it  baa  reference  to  a  subject-matter  with- 
in the  corporate  Jurisdiction,  it  will  be  pre- 
sumed to  be  reasonable,  unless  the  contrary 
appears  on  the  face  of  the  law  itself,  or  is 
established  by  proper  evidence."  See,  also, 
St  Louis  Gunning  Ad.  Co.  ▼.  City  of  St. 
Louis  (Mo.)  137  S.  W.  929. 

Relator  contends  that  said  ordinance  and 
amendments  are  unconstitutional,  unreason- 
able, unauthorized,  and  void.  Under  this 
general  attack,  among  others,  the  relator 
claims :  (1)  That  it  is  contrary  to  article  1. 
§  26,  of  the  Constitution,  which  is  "that  per- 
petuities and  monopolies  are  contrary  to  the 
genius  of  free  government  and  shall  never  be 
allowed;"  (Z)  that  It  is  in  direct  conflict 
with  the  anti-trust  law  of  the  state ;  (3)  that 
the  city  has  no  power  to  enact  such  an  ordi- 
nance; and  (4)  in  ^ect  that  it  would  de- 
stroy the  legitimate  business  of  others,  and 
prevent  them  from  following  the  lawful  pur- 
suit of  such  business,  and  the  city  would 
thereby  undertake  for  itself  to  go  into  a  busi- 
ness not  authorized  or  permitted  by  law. 
There  are  many  other  objections  by  relator 
to  various  particular  provisions  of  the  ordi- 
nance. We  shall  not  undertake,  as  we  deem 
It  unnecessary,  to  give  or  discuss  them. 
What  we  have  said  above  is  sufficient  state- 
meat  of  the  case  to  show  the  points  discussed 
and  decided  herein. 

The  tendency  of  legislation  in'  this  state 
now  is  to  require  the  counties,  cities,  and 
school  districts — all  municipal  corporations — 
to  elect  such  person  treasurer  as  will  pay  to 
the  respective  municipal  corporations  inter- 
eat  on  the  funds  they  handle  and  keep  In  cus- 
tody. It  is  unnecessary  to  specifically  cite 
this  legislation,  as  It  is  known  of  all,  and 
seems  to  be  now  the  policy  of  the  state. 
Such  legislation,  requiring  the  appointment,  ^ 
under  certain  conditions,  of  pilots  for  the 
state,  and  prohibiting  any  other  than  such 
legally  appointed  pilots  to  follow  the  busi- 
ness, or  engage  therein,  is  sustained  by  the 
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conrts  (Petterson  ▼.  Board,  24  Tex.  Qv.  App. 
33,  57  S.  W.  1002 ;  Olaen  v.  Smith  [Civ.  App.] 
68  S.  W.  320,  which  case  was  appealed  to  and 
sustained  by  the  Supreme  Court  of  the  Unit- 
ed States  [105  V.  S.  332,  2S  Sup.  Ct  62,  49  L. 
Ed.  224]),  even  though  by  this  competent 
pilots  who  have  been  engaged  In  the  business 
before  are  thereby  prohibited  and  prevented 
from  following  such  business  and  making  a 
living  therein. 

Again,  this  state  has  by  legislative  acts 
provided  for  the  appointment  by  the  Oov- 
emor  of  public  weighers  for  the  large  cities, 
and  authorized  the  commissioners'  court  to 
provide  in  some  cities  and  smaller  towns  for 
the  election  of  public  weighers  for  such  cities 
and  towns,  and  prohibit  any  other  than  such 
officers  from  pursuing  that  business ;  and  the 
courts  of  this  state  have  uniformly  sustained 
such  legislation,  even  though  others  had  fol- 
lowed the  business,  and  were  competent  and 
able  to  engage  therein,  and  had  earned  and 
were  then  earning  a  living  from  such  legiti- 
mate business.  Davidson  v.  Sadler,  23  Tex. 
Civ.  App.  600,  67  S.  W.  54 ;  Johnson  t.  Mar- 
Un,  75  Tex.  33,  12  S.  W.  321. 

This  court  has  sustained  the  act  of  the 
Legislature  of  this  state,  making  It  a  penal 
offense  for  any  other  than  the  agent  of  a  rail- 
road company  to  sell  passengers  tickets  ( Jan- 
nhi  v.  State,  42  Tex.  Cr.  R.  631,  61  S.  W.  1126, 
62  S.  W.  419,  96  Am.  St  Rep.  821),  and  an  or- 
dinance of  the  dty  of  San  Antonio  to  the 
same  effect,  even  though  persons  had  there- 
tofore engaged  legitimately  in  the  business, 
and  had  earned  and  made  a  living  thereby. 
Ex  parte  Hughes,  60  Tex.  Cr.  R.  614,  100  S. 
W.  160.  It  seems  from  all  of  this  that  such 
l^islation  by  the  state,  or  by  the  cities 
which  are  expressly  given  full  power  and  au- 
thority in  such  cases,  Is  not  unconstltutlonaL 

[2]  We  think  it  may  be  taken  as  well  es- 
tablished, too,  that  wherever  the  state  has,  or 
any  of  its  municipalities  which  have  by  the 
legislation  been  expressly  given  the  power 
and  authority  have,  created  and  established 
an  office  and  an  officer  therefor  to  do  certain 
things,  and  prohibited  others  from  doing  such 
things,  that  while  such  office  may  create  in  a 
manner  a  monopoly  for  whatever  is  to  be  done 
by  and  through  such  officer  that  the  constitu- 
tional provision  prohibiting  monopolies,  above 
dted,  has  no  application  whatever;  for  the 
position  and  duties  of  every  officer,  in  a  gen. 
eral  sense,  is  a  monopoly  with  reference  to 
his  powers  and  duties.  No  one  else  can  dis- 
charge the  duties,  or  Is  authorized  to  per- 
form the  service,  or  can  receive  the  pay  there- 
for. 

We  think  It  unquestionable  that  under  the 
authority  and  the  power  given  to  the  city  of 
Paris  In  the  provisions  of  the  charter  we 
have  dted  above  (sections  6  and  191)  the  dty 
had  power  and  authority  to  regulate  the  busi- 
ness of  blllpostlng  and  the  billboards,  and 
other  structures  and  places  used  for  posting 
bills,  in  substantially  the  way  that  such  mat- 
ter was  regulated  by  this  ordinance.    One  of 


the  best-considered  cases  that  we  hare  found 
In  investigating  this  case  and  Questions  aris- 
ing therein  is  St.  Louis  Gunning  Advertising 
Company  v.  City  of  St  Louis,  137  S.  W.  929. 
In  this  case  the  Supreme  Court  of  Missouri 
reviewed  a  great  many  of  the  decisions  on 
the  subject  The  able  and  clear  opinion  in 
that  case  was  evidently  prepared  so  that  the 
questions  therein  decided  could  be  reviewed 
by  the  Supreme  Court  of  the  United  States, 
to  which  court  the  case  has  been  appealed. 
We  quote  with  approval  some  of  that  opinion 
with  reference  to  the  cliaracter  of  the  busi- 
ness of  biUposting,  and  regulations  of  the 
billboards  and  other  structures  and  places 
used  for  advertising,  and  the  character  of  ad- 
vertising which  can  be  placed  thereon,  which 
the  court  can  look  to,  especially  when  no  evi- 
dence was  introduced,  as  In  this  case,  as  fol- 
lows: 

"Speaking  generally,  plaintiff's  business 
consists  of  outdoor  advertising,  displayed  at 
conspicuous  points  and  places  by  means  of 
pictures,  signs,  and  letters.  The  more  con- 
spicuous and  public  the  place,  the  greater  Is 
the  desire  to  cover  it  with  that  class  of  ad- 
vertisements. The  privacy  of  the  home,  plac- 
es of  public  resort,  retreats  for  rest  and  rec- 
reation, seats  of  learning,  and  even  tlie 
sanctity  of  the  church,  are  as  much  within 
the  shadow  of  the  structures  hereinafter  de- 
scribed as  are  the  vacant  lots  and  command- 
ing views  along  the  public  thoroughfares  of 
the  city.  The  walls  and  roofs  of  many  resi- 
dences and  business  bouses  are  not  exempt 
from  this  intrusion.  While  all  kinds  of  busi- 
ness and  merchandise  are  advertised  by  this 
means  of  display,  yet  observation  and  com- 
mon experience  teach  us  that  probably  the 
greater  per  cent  thereof  proclaim  the  newest 
and  choicest  brands  of  liquors,  tobacco,  ci- 
gars, and  cigarettes,  and  announcements  of 
various  plays  which  are  to  be  presented  at 
the  various  theaters.  These,  however,  are 
interspersed  with  Information  regarding  the 
comforts  and  necessities  of  life.  These  bill- 
boards are  temporary  affairs,  consisting  of 
upright  timbers,  or  posts,  set  in  the  ground 
at  various  distances  from  each  other,  braced 
from  the  rear,  with  stringers  running  from 
one  to  the  other,  and  there  secured  by  means 
of  nails  or  bolts.  These  stringers  are  then 
covered  with  boards,  standing  on  ends  and 
nailed  thereto,  and  thereby  presenting  a 
smooth  vertical  surface,  upon  which  the  va- 
rious announcements  are  made  or  displayed. 
In  this  general  statement,  we  might  also  add 
that  there  Js  but  one  virtue  connected  with 
this  entire  business,  and  that  is  the  adver- 
tising Itself.  This  Is  a  legitimate  and  honor- 
able business,  If  honorably  and  legitimately 
conducted;  but  every  other  feature  and  in- 
cident thereto  liave  evil  tendencies,  and 
should  for  that  reason  be  strictly  regulated 
and  controlled.  The  signboards  and  bill- 
boards upon  which  this  class  of  advertise- 
ments are  displayed  are  constant  menaces  to 
the  public  safety  and  welfare  of  the  city; 
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they  endanger  the  public  health,  promote  Im- 
morality, constitute  hiding  places  and  re- 
treats for  criminals  and  all  classes  of  mis- 
creants. They  are  also  inartistic  and  un- 
sightly. In  cases  of  fire,  they  qften  canse 
their  spread,  and  constitute  barriers  against 
their  extinction ;  and  in  cases  of  high  wind 
their  temporary  character,  frail  structure, 
and  broad  surface  render  them  liable  to  l>e 
blown  down,  and  to  fall  upon  and  Injure 
those  who  may  happen  to  be  In  their  ylcinity. 
The  evidence  shows,  and  common  observation 
teaches  us,  that  the  ground  In  the  rear  there- 
of is  being  constantly  used  as  prlrles  and 
dumping  ground  for  all  kinds  of  waste  and 
deleterious  matters,  and  thereby  creating 
public  nuisances  and  Jeopardizing  public 
.health.  The  evidence  also  shows  that  behind 
these  obstructions  the  lowest  form  of  prosti- 
tution and  other  acts  of  immorality  are  fre- 
quently carried  on,  almost  under  public  gaze ; 
they  offer  shelter  and  concealment  for  the 
criminal  while  lying  In  wait  for  his  victim ; 
and  last,  but  not  least,  they  obstruct  the 
light,  sunshine,  and  air,  which  are  so  condu- 
cive to  health  and  comfort  House  signs  and 
sky  signs  are  similar  to  billboards,  and  are 
used  for  the  same  purposes,  except  they  are 
attached  to  the  walls  of  buildings,  or  are 
constructed  upon  the  roofs  thereof.  They 
endanger  the  public  safety  only  in  being  lia- 
ble to  be  blown  down  and  Injure  people  in 
their  fall.  They  also  assist  in  the  spread  of 
fire,  and  greatly  Interfere  with  their  extinc- 
tion. The  amount  of  good  contained  in  this 
class  of  this  business  is  so  small  in  compari- 
son to  the  great  and  numerous  evils  incident 
thereto  that  it  has  caused  me  to  wonder  why 
some  of  the  courts  of  the  country  hare  seen 
fit  to  go  as  far  as  they  have  in  holding  stat- 
utes and  ordinances  of  this  class  void,  which 
were  only  designed  for  the  suppression  of 
the  evils  incident  thereto,  and  not  to  the  sup- 
pression of  the  business  Itself.  While  ad- 
vertising, as  before  stated,  is  a  legitimate  and 
honorable  business,  yet  the  evUs  incident  to 
this  class  of  advertising  are  more  numerous 
and  base  in  character  than  are  those  incident 
to  numerous  other  businesses  which  are  con- 
sidered mala  in  se,  and  which  for  that  rea- 
son may  not  only  be  regulated  and  controll- 
ed, but  which  may  be  entirely  suppressed  for 
the  public  good,  under  the  police  power  of  the 
state.  My  individual  opinion  is  that  this 
class  of  advertising,  as  now  conducted.  Is  not 
only  subject  to  control  and  regulation  by  the 
police  power  of  the  state,  but  that  it  might 
be  entirely  suppressed  by  statute,  and  that, 
too,  without  offending  against  either  the  state 
or  federal  Constitution." 

And  again: 

"Common  observation  and  experience  teach 
us  that  generally  when  such  structures  are 
blown  down  the  upright  posts  supporting 
them  only  partially  break,  near  the  ground, 
thereby  permitting  the  entire  structure  to 
fall  prone  upon  the  ground,  with  the  lower 
parts  scarcely  displaced  from  their  natural 


I>ositlon„  while  the  top  parts  thereof  reach 
out  upon  the  ground  the  foil  number  of  feet 
that  the  boards  are  high.  If  they  are  14 
feet  in  height,  as  the  ordinance  permits  them 
to  be,  then  In  falling  they  would  fall  upon 
and  injure  any  one  who  should  be  passing 
along  the  street  within  14  feet  of  the  base 
line  of  such  billboards.  From  this  it  must 
be  seen  that  the  city  wisely  forbade  the  erec- 
tion of  such  boards  nearer  than  6  feet  to 
the  side  line  of  lots  fronting  upon  the  street, 
and  nearer  than  15  feet  to  the  front  line 
thereof.  The  ordinance  would  have  been  wis- 
er and  better  if  it  would  have  prohibited  all 
such  structures  from  being  erected  nearer 
than  15  feet  to  the  line  of  any  street,  avenue, 
or  any  other  public  thoroughfare. 

"Not  only  this,  but  the  record  also  shows 
that  the  ground  in  the  rear  of  all  such 
billboards  is  thereby  practically  converted 
into  and  Is  constantly  being  used  as  privies 
and  general  dumping  grounds  for  all  kinds 
of  rubbish  and  filth.  The  grass  and  weeds 
which  grow  back  of  these  billboards  cannot 
be  cut  or  destroyed  on  account  of  the  posts 
and  braces  extending  back  from  the  rear 
thereof,  as  shown  by  the  picture,  marked  'Be- 
hind the  Scene.'  And  these  billboards,  like 
snowsheds,  cause  a  suction  behind  them,  and 
when  the  wind  blows  against  their  fronts 
it  gathers  up  papers  and  all  kinds  of  trash 
and  combustible  material,  and  deposits  them 
In  the  rear  thereof,  which  are  securely  re- 
tained there  by  the  growing  grass  and  weeds 
until  the  fall  of  the  year,  when  the  frost  and 
snow  kills  the  grass  and  weeds,  which  in  the 
course  of  a  little  time  become  dry  and  high- 
ly combustible.  Under  that  condition  we  see 
hundreds,  and  perhaps  thousands,  of  these 
billboards,  with  their  solid  walls  and  rear 
supports,  extending  from  a  few  feet  up  to  25 
or  30  In  height,  and  i>088lbly  more,  composed 
of  boards  and  timbers,  dry  as  tinder,  covered 
with  paint  and  paper  posters,  and  packed  In 
behind  with  dry  grass,  weeds,  paper,  and 
other  combustible  materials,  which  have  been 
growing  and  accumulating  for.  months,  there- 
by creating  hundreds  of  menacing  conditions 
throughout  the  city,  which  may  at  any  mo- 
ment be  ignited  by  a  spark  from  a  nearby 
chimney,  a  lighted  match  in  the  hands  of 
some  thoughtless  child,  or  by  a  stump  of  a 
burning  cigar,  tossed  aside  by  some  careless 
hand.  By  looking  at  the  pictures  before 
mentioned,  it  will  be  readily  seen  that  a  fire 
thus  started  would  grow  and  spread  In  no 
mean  proportions;  and  In  case  of  high  wind 
the  results  thereof  might  in  all  probability 
result  very  seriously  In  the  destruction  of 
property  and  disastrously  to  human  life. 

"£3ven  in  the  absence  of  evidence,  common 
sense  tells  us  that  an  opening  of  three  or 
four  feet  between  the  ground  and  lower  ends 
of  such  billboards,  with  openings  In  them  at 
given  distances,  and  spaces  between  each 
other  and  between  them  and  nearby  build- 
ings, would  greatly  retard  the  spread  oC  the 
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fire  and  materially  aid  In  checking  its  prog- 
ress. It  Is  also  In  keeping  witb  common 
knowledge  that  the  natnral  tendency  of  all 
sucb  Btractures  is  to  create  and  maintain 
just  SQCh  nuisances  as  the  record  in  this  case 
shows  these  billboards  have  done  in  this 
case.  Their  ordinary  and  natural  condi- 
tions and  tendencies  are  nuisances  in  cliar- 
acter,  if  I  may  so  coin  that  word. 

"In  answer  to  these  suggestions,  counsel 
for  plaintiff  argae  that  the  same  nuisances 
might  be  committed  behind  fences  and  in 
landings.  While  that  is  possible,  yet  it  is 
not  probable;  nor  does  the  erection  and  main- 
tenance of  a  building  or  a  fence  along  the 
lines  of  private  property  bordering  upon  pub- 
lic streets  have  the  natural  tendency  to  cre- 
ate any  such  nuisances  as  those  mentioned. 
Buildings  and  fences  are  erected  for  the  pur- 
pose of  inclosing  grounds  and  excluding  there- 
from strangers  and  trespassers;  and  com- 
mon experience  teaches  us  that  they  are  ef- 
fectual for  that  purpose,  which  is  inconsistent 
with  the  idea  that  they  promote  and  harbor 
nolsances,  as  billboards  do,  which  rarely,  if 
erer,  Inclose  the  grounds  upon  which  they 
stand.  Tliat  is  not  the  purpose  of  their  erec- 
tion. Generally  they  are  built  along  only  one 
end  or  side  of  a  lot  or  plot  of  ground,  but 
occasionally  upon  two  sides,  and  In  rare  In- 
stances upon  three,  but  I  have  never  seen  or 
heard  of  a  lot  being  Inclosed  upon  all  four 
sides  by  bUlboards.  The  end  of  the  lot  front- 
ing upon  an  alley  is  almost  invariably  left 
open,  for  the  simple  reason  that  the  alley  is 
not  conspicnons  In  the  pablle  eye,  and  for 
that  reason  it  would  be  useless  to  display 
adrertlsements  at  such  places,  where  they 
could  not  be  seen.  The  nearer  the  lot  of 
ground  is  inclosed  by  such  structures,  pro- 
vided there  is  a  suiflcient  opening  for  in- 
gress and  egress,  the  greater  will  be  the  nui- 
sances committed  behind  them,  and  the  more 
dangerous  they  become  to  public  health  and 
safety. 

"If,  on'der  the  Constitution  and  laws  of 
this  state  and  nation,  the  plaintiff  is  ex- 
empt from  the  operation  of  all  statutes  and 
ordinances  of  the  character  here  under  con- 
sideration, and  may,  in  defiance  of  them,  erect 
and  maintain  structures  of  this  character — 
the  inducing  cause  and  natural  abiding  place 
for  flltb,  disease,  and  noxious  odors — then 
the  same  constitutional  provisions  and  laws 
would  warrant  plaintiff  in  erecting  counter- 
parts to  its  now  existing  billboards,  only  a 
few  feet  removed  therefrom,  close  up  the 
ends,  cover  the  space  thus  inclosed,  con- 
struct stools  therein,  and  place  a  door  or 
opening  every  few  feet  In  the  front  or  rear 
wall  thereof.  Plaintiff  might  also  leave 
them  unguarded,  as  now,  and  use  the  entire 
structure  for  advertising  purposes  and  pub- 
lic privies.  The  difference  between  the  two 
classes  of  structures  and  nuisances  which 
Would  follow  wonld  be  one  of  degree,  and  not 
of  principle.  The  latter  class  of  structures, 
perhaps,  would  Induce  a  large  number  of 


persons  to  commit  the  abominable  nuisances 
which  are  now  being  committed  behind  the 
former,  yet  they  are  no  more  objectionable 
in  the  one  case  than  they  would  be  In  the 
other,  barring,  of  course,  the  degree  or  ex- 
tent thereof.  The  greater  the  degree  or  ex- 
tent of  the  nuisance,  the  greater  are  the  of- 
fensive odors  Issuing  therefrom,  and  the 
more  likely  are  they  to  create  sickness  and 
disease.  But  neither  should  be  tolerated  for 
a  moment.  Decency  and  good  morals,  no 
less  than  the  health  and  general  welfare  of 
the  city,  imperatively  demand  their  suppres- 
sion; and  if,  as  the  evidence  in  the  cause 
shows,  and  as  common  knowledge  and  ob- 
servation teach  us,  they  cannot  be  abated  In 
any  other  way  than  by  regulating  and  con- 
trolling the  structures  which  Invite  and  In- 
duce their  commission,  then  the  police  power 
of  the  state  Is  ample  to  warrant  that  control 
and  regulation,  without  Infringing  upon  any 
constitutional  rights  of  plaintiff.  This  was 
the  view  taken  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed. 
205.  That  case  Involved  the  constitutionali- 
ty of  the  constitutioual  amendment  of  that 
state,  prohibiting  the  manufacture  and  sale 
In  that  state  of  any  and  all  intoxicating 
wines  and  liquors.  The  point  was  there  made 
that  it  was  not  the  manufacture  and  sale  of 
the  liquor  which  caused  the  evils  the  amend- 
ment was  designed  to  cure,  but  that  it  was 
the  excessive  use  thereof  that  caused  the 
evils  and  harmful  conditions  that  existed  in 
that  state,  and  for  that  reason  it  was  in 
effect  insisted  that  the  business  of  manu- 
facturing and  selling  Intoxicating  liquors  was 
not  a  nuisance  per  se.  Predicated  upon  those 
contentions,  plaintiff  further  insisted  that  its 
business  could  not  be  suppressed  under  the 
police  power  of  the  government,  and  for  tl^at 
reason  said  amendment  was  violative  of  the 
Constitution  of  the  United  States,  in  that  it 
took  his  property  for  public  use  without  Just 
compensation.  In  the  discussion  of  that  prop- 
osition, Mr.  Justice  Harlan,  in  a  masterly 
opinion.  In  speaking  for  the  court,  said: 

"'But  by  whom,  or  by  what  authority,  is 
it  to  be  determined  whether  the  manufacture 
of  particular  articles  of  drink,  either  for  gen- 
eral use  or  for  the  personal  use  of  the  mak- 
er, win  injuriously  affect  the  public?  Power 
to  determine  sucb  questions,  so  as  to  bind 
all,  must  exist  somewhere;  else  society  will 
be  at  the  mercy  of  the  few  who,  regarding 
only  their  own  appetites  or  passions,  may  be 
willing  to  imperil  the  peace  and  security  of 
the  many,  provided  only  they  are  permitted 
to  do  as  they  please.  Under  our  system, 
that  power  is  lodged  with  the  legislative 
branch  of  the  government.  It  belongs  to 
that  department  to  exert  what  are  known  as 
the  police  powers  of  the  state,  and  to  deter- 
mine, primarily,  what  measures  are  appropri- 
ate or  needful  for  the  protection  of  the  pub- 
lic morals,  the  public  health,  or  the  public 
safety.' " 
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Farther,  on  the  question  of  the  validity  of 
such  ordlnanceB,  see  City  of  Rochester  v. 
West,  164  N.  Y.  510,  58  N.  B.  673,  53  L.  R. 
A.  648.  79  Am.  St.  Rep.  659;  In  re  WUshlre 
<C.  G.)  103  Fed.  620;  Ounnlng  System  v. 
Buffalo,  76  App.  Dlv.  31,  77  N.  Y.  Supp.  987; 
Rideont  ▼.  Knox,  148  Mass.  368,  19  N.  E. 
390,  2  L.  B.  A.  81, 12  Am.  St  Rep.  560;  Whlt- 
mler  v.  Buffalo  (O.  C.)  118  Fed.  773;  City  of 
Grand  Rapids  y.  De  Tries,  123  Mich.  570,  82 
N.  W.  269;  Fischer  ▼.  St.  Louis,  194  U.  S. 
361,  24  Sup.  Ct  673,  48  I*  Ed.  1018;  Dayls  v. 
Mass.,  167  U.  S.  43, 17  Sup.  Ct  731,  42  L.  Ed. 
71;  Wilson  v.  Eureka  City,  173  U.  S.  82,  19 
Sup.  Ct  317,  43  L.  Ed.  605. 

[3]  All  of  the  authorities  establish  that  the 
regulation  of  billboards  and  blllpostlng  are 
clearly  within  the  police  i>owers  of  the  city. 
The  charter  of  the  city  of  Paris,  In  the 
broadest  and  most  comprehensive  terms, 
gives  to  It  practically  all  police  power,  in 
that  It  says:  "It  may  pass  and  establish  such 
acts,  laws,  rules,  regulations  and  ordinances 
not  inconsistent  with  the  Constitution  of  this 
state  as  shall  be  adv'oable  or  needful  for  the 
government  interest,  welfare,  sanitation, 
health  and  general  good  of  said  corporation 
and  the  Inhabitants  thereof."  And  then,  in 
addition  thereto,  specifically,  in  section  191, 
gives  it  the  power  "to  regulate  the  location 
of  billboards  and  blllpostlng  and  the  dis- 
tribution of  drculara  or  other  advertising 
matter  and  to  prescribe  penalties  for  viola- 
tion of  same."  We  believe  that  under  this 
power  and  authority  the  city  of  Paris  could 
substantially,  as  it  does  in  this  ordinance, 
attack,  regulate  the  erection  and  mainte- 
nance of  bill  boards,  and  such  other  struc- 
tures as  are  used  for  posting  advertising 
matter,  and  prevent  the  erection,  construc- 
tion, or  maintenance  of  any  others,  except  as 
authorized  substantially  in  said  ordinance, 
and  require  persons  before  pursuing  such 
business  to  procure  proi)er  license  therefor. 

This  court,  in  the  case  of  Anderson  v. 
State,  63  Tex.  Or.  R.  243,  109  S.  W.  193,  has 
expressly  held  that  under  the  charter  of 
the  city  of  Ft  Worth,  that  city  had  the 
power  to  regulate  the  subject  of  the  removal 
of  stable  manure,  swill,  or  other  garbage, 
and  could  prohibit  any  other  than  the  gar- 
bage officer  of  said  city  removing  nlgbt  soil. 
This  court  also,  in  the  case  of  Ex  parte 
Denny,  59  Tex.  Or.  R.  679,  129  8.  W.  1116, 
has  held  that  the  city  of  Paris,  under  the 
same  charter,  couM  properly  regulate  and 
require  drivers  of  vehicles,  hacks,  carriages, 
and  other  conveyances  to  procure  a  license 
and  prohibit  all,  not  licensed,  from  following 
the  business,  and  could  require  the  drivers, 
owners,  etc.,  of  such  conveyances  to  remain 
at  established  stands  when  not  -engaged  In 
actual  transportation  provided  for  by  the 
ordinance.  See,  also.  Brown  v.  Galveston, 
97  Tex.  1,  75  S.  W.  488;  Ex  parte  Gregory, 
20  Tex.  App.  210,  54  Am.  Rep.  516.  The  Su- 
preme Court  of  the  United  States  has  also 
sustained  such  ordinance  In  Michigan  and 


California,  where  even  municipalities  had 
entered  Into  contracts,  giving  to  certain  per- 
sons the  exclusive  power  and  authority  for 
a  long  number  of  years  to  remove  garbage, 
night  soil,  eta  Cal.  R.  Co.  v.  Sanitary  R. 
W.,  199  U.  S.  306,  26  Sup.  Ct  100,  50  L.  Ed. 
204;  Gardner  v.  Mich.,  199  U.  S.  825,  26 
Sup.  Ct  106,  60  h.  Ed.  212. 

[4]  It  is  unnecessary  for  ns  to  discnss  the 
question  of  whether  or  not  the  ordinance  in 
this  case  is  sucb  a  monopoly  as  Is  contem- 
plated by  our  Constitution,  in  view  of  what 
we  shall  hereafter  hold  with  reference  to 
this  ordinance.  The  anti-trust  laws  of  this 
state  have  no  application  to  any  of  the  ques- 
tions raised  in  this  case.  That  the  city  has 
the  power  and  authority  to  properly  regulate 
billboards  and  other  structures  for  billpost- 
ing,  and  the  business  of  blllpostlng  Itself, 
there  can  be  no  question. 

[5]  That  brings  us  to  the  only  other  ques- 
tion necessary  to  be  decided,  which  is  wheth- 
er or  not  the  dty  of  Paris,  under  the  charter 
provisions  hereinabove  quoted,  had  the  pow- 
er to  create  the  office  of  billposter,  let  the 
office  to  the  highest  bidder,  and  then  pro- 
hibit any  other  from  following  the  business. 
We  do  not  undertake  to  say  that  the  Legis- 
lature may  not  have  the  power  and  authori- 
ty by  express  legislative  enac&nent  to  give 
the  municipal  corporations  of  this  state  the 
IKiwer  and   authority  specifically  to  create 
such  an  office,  and  give  to  such  office  the  ex- 
clusive right  to  follow  the  business;    but 
what  we  do  bold  on  this  point  Is  that  under 
the  present  provisions  of  the  charter  of  the 
dty  of  Paris  it  was  not  the  intention  of  the 
Legislature  to  give  to  said  city  such  power 
and  authority.    We  think  this  is  evident  in 
view  of  the  fflct  that  the  only  express  au- 
thority given  to  the  dty  is  "to  regulate  the 
location  of  billboards  and  blllpostlng  and  the 
distribution  of  drcnlars  or  other  advertis- 
ing matter  and  to  prescribe  penalties  for  the 
violation  of  same."     Notwithstanding   that 
In  the  latter  pari  of  section  8,  specifying  the 
officers  of  the  city,  it  provides  tne  dty  has 
the  power  to   create   "such   other  officers 
•    •    *    as  the  dty  council  may  determine. " 
We  are  confirmed  further  in  this  opinion  In 
view  of  the  fact  that  by  this  section  8   a 
treasurer  Is  properly  provided  for  as  one 
of  the  officers.    But  by  section  36  it  is  par- 
ticularly required  that  the  treasurer  shall  be 
sucb  officer  In  effect  as  shall  bid  the  highest 
rate  of  Interest  to  be  paid  to  the  dty  for  Its 
funds.     We  believe  that  if  the  Legislature 
had  intended,  by  the  general  authority  slv- 
en  to  the  dty  to  create  "such  other  officers 
as  the  council  may  determine,"  and  that  the 
dty  should  have  the  power  to  create   the 
office  of  billposter,  and  give  him  the  exclu- 
sive authority  to  post  bills,  because  of   bis 
being  the  highest  bidder  for  the  office,    the 
Legislature  would  have  expressly  so  stated. 
Having  done  so  In  the  case  of  the  treasurer. 
which  office  is  expressly  enumerated  as  one 
of  the  offices  of  the  city,  and  regulated  how- 
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and  wbo  shonld  hold  such  office,  we  believe 
that  U  the  Legislature  had  Intended  to  give 
tbe  dty  any  such  authority  as  to  create  the 
office  of  billposter,  and  give  him  exclusively 
the  right  to  post  advertisements.  It  would 
have  done  so  by  express  provision.  The  city 
did  not  have  the  implied  power  by  reason  of 
tbe  provisions  of  the  charter  hereinabove 
noted.  We,  therefore,  hold  that  the  city  of 
Paris  did  not  have  tbe  power  and  authority 
to  create  the  office  of  billposte°r,  let  the  office 
ont  to  the  highest  bidder,  and  thereby  go 
into  the  business  Indirectly  of  billpostlng  it- 
self, and  prohibit  and  exclude  all  others 
from  following  that  business. 

The  prosecution  against  the  relator  Is 
therefore  ordered  dismissed,  and  tbe  relator 
ordered  to  be  discharged. 

DAVIDSON,  P.  J.,  absent 


CAIiDEBON  T.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  29, 
1911.) 

1.  CannRAi.  Law  (|  919*)— Triait— Arotjmknt 
—Denouncement  of  Accused— Gbound  fob 
New  Tbiai.. 

Where  the  prosecuting  attorney  in  a  trial 
for  murder  appealed  to  the  jury  to  assess  the 
death  penalty  and  reminded  them  that  laws 
were  enforced  for  the  protection  of  society,  that 
the  safety  of  human  life  was  vouchsafed  only 
by  prompt  infliction  of  severe  punishment  upon 
those  guilty  of  crime,  and  that  the  object  of  the 
law  prescribing  the  death  penalty  was  not  pun- 
iihment  or  revenge,  but  example,  there  was  no 
error  in  refusing  to  grant  a  new  trial  after  con- 
viction and  assessment  of  the  death  penalty,  l>e- 
ctnse  of  the  prosecuting  attorney's  language. 

[Ed.  Note. — For  other  cases,  see  Criminal 
UWj  Cent.  Dig.   if  2197-2201;    Dec   Dig.   { 

2.  CiinairAi.  Law  ({  1159*)— REvntw— Con- 
clusiveness OF  VEBDICT— WEIGHT  0»  EVI- 
DENCE. 

Where  the  evidence  is  con6icting,  the  ap- 
pellate court  simply  has  the  authority  to  deter- 
mine whether  there  was  sufficient  evidence  to 
justify  the  verdict. 

[Ed.  Note. — ^For  other  cttBes,  see  Criminal 
Uw,  Cent  Dig.  §{  3074-3083;  Dec.  Dig.  | 
1159.*] 

3.  HoiaciDB  (t  253*)— Tbiai/— SuFFicDCNCT  or 

BviDENCB— MUBDEB  IN  FiBST  DESBEE. 

Evidence  in  a  trial  for  murder  held  to  sus- 
tain a  conviction  of  murder  in  the  first  degree. 
[Bi.  Note. — For  other  cases,   see  Homicide, 
Cent  Dig.  Si  523-532;  Dec  Dig.  {  253.*] 

4.  HOICICIDE  (i  231*)— BurFIOBBNOT  OF  Bvi- 
DBNCE — EXTBESS   MaLICE. 

Eividence  in  a  trial  for  murder  held  suffi- 
cient to  sustain  a  finding  of  express  malice. 

[E31  Note. — ^For  other  cases,  see  Homicide, 
Dec.  Dig.  I  231.*] 

5.  Criminal  Law  (f  1159*)  —  Review  —  Veb- 
DicT— Assessment  of  Punishment. 

The  question  of  what  penalty  shall  be  in- 
flicted on  conviction  of  murder  in  the  first  de- 
cree, whether  that  of  death  or  a  life  sentence, 


is  peculiarlv  the  province  of  the  Jury  under  the 
guidance  ot  the  lower  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  8079;   Dec.  Dig.  f  1150.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   Edward  Dwyer,  Judge. 

Alejandro  Calderon  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.  Af- 
firmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  tbe  State. 

PRENDEROAST,  J.  The  appellant  was 
indicted,  tried,  and  convicted  for  the  murder 
of  D.  Morales  by  cutting  him  with  a  knife, 
and  the  death  penalty  was  assessed. 

There  is  no  complaint  whatever  of  the 
charge  of  the  court,  no  bill  of  exceptions,  and 
no  special  charges  asked  or  refused. 

There  are  but  two  Questions  raised  by  the 
motion  for  new  trial. 

[1]  One  of  these  is  complaining  of  the 
opening  argument  by  the  district  attorney  to 
the  Jury  wherein  it  is  claimed  he  denounced 
the  defendant  as  "a  red-handed  assassin  and 
murderer,"  which  language,  it  is  claimed  by 
this  motion,  was  calculated  to  and  did  prej- 
udice tbe  Jury  and  inflame  their  minds 
against  the  defendant  and  was  instrumental 
In  and  did  cause  It  to  assess  the  death  pen- 
alty, as  will  appear  by  defendant's  bill  of  ex- 
ception No.  1.  There  is  no  bill  of  exception 
No.  1  or  other  bill  in  the  record.  We  find, 
however,  in  the  record  a  contest  of  this 
ground  of  the  appellant's  motion  by  the  dis- 
trict attorney  wherein  he  says  that  said 
ground  of  the  motion  is  untrue,  and  tbe  af- 
fidavit made  by  him  la  further  as  follows: 
"The  district  attorney,  at  no  time  In  his  ar- 
gument to  the  Jury,  nor  at  any  other  time, 
referred  to  the  defendant  as  a  red-handed 
murderer  and  assassin.  In  appealing  to  the 
Jury  to  assess  the  death  penalty  in  this  case, 
during  ills  argument,  be  reminded  tbe  Jury 
that  laws  were  enacted  and  enforced  for  the 
benefit  and  protection  of  society,  and  that  tbe 
people  looked  to  them  for  the  safeguarding 
of  the  best  Interests  of  society ;  that  the  safe- 
ty of  human  life  was  vouchsafed  only  by 
prompt  Infliction  of  severe  punishment,  at  the 
bands  of  Juries,  upon  those  guilty  of  crime. 
He  reminded  them  that  infliction  of  tbe 
death  penalty,  the  forfeiting  of  a  fellow  be- 
ing's life,  was  a  severe  and  serious  matter; 
that  the  object  of  the  law  prescribing  the 
death  penalty  as  a  punishment  for  murder, 
assassination,  rape,  and  all  capital  offenses, 
was  not  the  punishment  itself,  nor  revenge, 
but  rather  as  an  example  calculated  to  for- 
cibly impress  others  with  the  sacredness  of 
human  life  and  the  grave  results  to  those 
who  wrongfully  take  it"  This  matter  was 
not  authenticated  by  a  bill  of  exceptions,  and 
we  have- stated  It  fully,  as  the  death  penalty 
was  assessed  in  this  case,  so  as  to  show  that 
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no  error  was  committed  by  tbe  court  below 
in  refusing  to  grant  a  new  trial  on  tbls 
ground. 

The  other  grounds  of  the  motion  for  new 
trial  are  as  follows:  "(1)  Because  the  ver- 
dict of  the  Jury  is  contrary  to  the  law.  (2) 
Because  the  verdict  of  the  Jury  is  not  sup- 
ported by  the  evidence  in  this,  to  wit:  (1) 
The  state  failed  to  prove  express  malice ;  the 
facts  proven  showing  conclusively  that  the 
deceased  and  defendant  were  good  friends  up 
to  and  immediately  prior  to  the  homicide. 
(2)  And  the  facts  show  that  defendant  was 
very  drunk  at  the  very  time  of  the  homicide 
and  was  therefore  incapable  of  cool  reflec- 
tion. (3)  Because  the  proof  shows  positively 
that  defendant  was  too  drunk  at  the  time  of 
the  killing  to  distinguish  the  difference  be- 
tween right  and  wrong  and  did  not  know 
what  be  was  doing  at  the  time  of  the  killing." 
This  presents  the  piaterial  question  in  this 
case. 

Each  of  the  Judges  of  this  court  have  time 
and  again  gone  over  and  considered  this 
whole  record  and  have  had  repeated  discus- 
sions and  consultations  thereabout. 

There  were  but  few  witnesses  who  testi- 
fied. There  were  but  three  besides  the  appel- 
lant of  the  eyewitnesses  who  testified.  In  ad- 
dition to  them,  only  the  undertakers  and  the 
officer,  who  was  called  to  the  scene  of  the 
murder  very  soon  after  it  occurred,  testified. 

Paul  Belbe,  one  of  the  undertakers,  testi- 
fied on  direct  examination  as  follows:  "My 
name  is  Paul  Reibe.  I  lire  in  San  Antonio, 
and  am  In  the  undertaking  business.  I  re- 
meml>er  the  occurrence  of  the  killing  of  a 
man  named  D.  Morales,  in  this  county  and 
state  on  or  about  the  10th  day  of  July,  1010. 
The  police  department  phoned  me  to  get  the 
remains  of  a  man  who  had  been  murdered. 
I  went  there  in  the  early  hours  on  Sunday 
morning  and  got  bis  remains  from  a  little 
hut  across  from  the  San  Fernando  Cemetery. 
I  have  a  brother  named  Will.  He  did  not 
visit  the  place.  He  prepared  body  after  it 
came  to  the  room.  I  went  and  got  it.  The 
remains  was  lying  on  the  bed,  and  be  had  ev- 
idently been  stabbed,  and  cut  I  did  not 
make  an  examination,  but  I  saw  some  of  the 
cuts.  I  paid  no  attention.  I  left  it  entirely 
to  my  brother.  He  prepared  tbe  body.  I 
saw  tibere  was  evidently  a  struggle,  and  there 
was  blood  everywhere  on  the  bed  and  on  the 
walls.  I  placed  tbe  remains  in  the  basket 
and  took  them  to  the  establishment  He  was 
dead.  This  occurred  in  this  county  and  state. 
It  was  so  dark  there  it  would  be  difficult  to 
have  made  any  kind  of  an  examination.  In 
preparing  the  body  we  removed  the  clothes. 
My  brother  prepared  the  body ;  I  was  about 
the  place,  but  I  paid  no  attention.  The  re- 
mains were  those  of  D.  Morales." 

Cross-examination:  "This  happened  on 
Saturday  night,  and  our  records  show  it  was 
on  July  10th.  It  was  early  In  the  morning, 
somewhere  around  3  or  4  o'clock,  Sunday 
morning.    I  got  the  call  about  that  time^  and 


as  soon  as  I  got  the  call  I  went  ont  and  got 
him.  I  went  out  immediately  and  got  the 
body." 

Will  Reibe,  tbe  other  undertaker,  testified 
on  direct  examination  as  follows :  "My  name 
is  Will  Reibe.  I  remember  the  occurrence  of 
the  killing  of  D.  Morales  in  this  city  on  July 
10,  1910.  When  my  brother  brought  the  re- 
mains to  tbe  establishment  I  examined  tbe 
wounds  and  dressed  him  there,  and  prepared 
him  for  burial.  I  found  two  knife  wounds 
over  the  right  ear  about  three-fourths  of  an 
inch  long.  I  found  another  one  across  the 
top  of  the  head  running  in  this  direction  (in- 
dicating), about  an  inch  long,  right  across  the 
top  of  the  head.  I  found  another  one  about 
three  inches  on  the  right  side  of  the  spinal 
column,  right  under  the  shoulder  blade,  three 
inches  long.  It  was  Just  a  deep  flesh  wound ; 
it  didn't  penetrate  the  cavity.  He  had  an- 
other one  which  was  on  the  line  three  inches 
back  from  tbe  right  nipple,  three  inches 
down,  between  the  fifth  and  seventh  rib. 
Tbe  sixth  rib  was  completely  severed  in  half 
(indicating  to  the  Jury).  Three  Inches  this 
way  (indicating),  and  three  Inches  down,  be- 
tween, between  the  fifth  and  seventh  rib,  cut- 
ting the  seventh  rib  In  half  and  penetrating 
the  cavity,  and  penetrated  the  liver,  and  be 
cut  a  piece  off  of  the  liver,  which  made  an  In- 
ternal hemorrhage.  Those  were  the  only 
wounds  that  he  had.  These  remains  were 
those  of  a  man  named  D.  Morales.  I  have 
had  several  years  experience  in  dressing 
wounded  men,  as  an  undertaker.  I  have 
dressed  qnlte  a  few  in  that  way.  I  think  it 
was  the  internal  hemorrhage  that  caused  the 
death  of  D.  Morales,  caused  by  the  stab 
wound ;  the  liver  being  cut  caused  the  inter- 
nal hemorrhage.  The  abdominal  cavity  was 
filled  with  blood.  There  was  lots  of  blood 
clots  on  the  Inside ;  there  was  space  for  it  to 
accumulate.  This  wound  in  the  right  side 
went  into  the  Cavity.  It  went  clean  through, 
severed  one  rib  right  in  half  and  went  Into 
the  cavity,  when  It  severed  the  rib  went  Into 
tbe  liver  and  severed  the  liver.  I  didn't  ex- 
amine closely  how  many  inches  it  cut  into  the 
liver;  don't  know  exactly  how  close  it  was, 
but  it  took  off  quite  a  piece.  The  wounds  ou 
the  top  of  the  head  were  Just  only  scalp 
wounds,  and  didn't  penetrate  the  skull  at 
all." 

Cross-examination:  "I  was  not  at  the  es- 
tablishment when  the  remains  were  brought 
there;  when  I  came  down  the  next  momlns 
the  remains  was  there." 

Mrs.  Reyes  Morales,  through  an  Interpre- 
ter, both  tbe  witness  and  Interpreter  belns 
duly  sworn,  testified  on  direct  examlnatiou 
as  follows:  "My  name  is  Mrs.  Reyes  Mo- 
rales. I  live  on  South  Colorado  street  near 
San  Fernando  Cemetery.  I  have  lived  here 
a  number  of  years;  I  was  here  long  before 
the  railroad  came.  I  have  a  son  In  Mexico, 
and  the  one  that  was  killed,  Doreteo  Morales. 
He  was  killed  four  or  five  months  ago  txx 
my  bouse  on  South  Colorado  street,  oppo- 
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site  the  Sao  Fernando  Cemetery.    Alejandro 
Calderoa— Alejandro   Is   right   there   (refer- 
ring to  defendant).     When  Alejandro   Cal- 
deron  killed  D.  Morales,  Vldal  Agnlar,  my 
gnuidEon,  and  a  nephew  of  this  man,  Moni- 
co  Calderon,  and  myself  were  there  present. 
He  was  Idlled  in  my  bouse,  over  my  body, 
and  I  caught  the  man.    Alejandro  Calderon 
came  to  my  house  and  asked  Doreteo  Morales 
to  take  a  walk  on  the  street    Doreteo  was  In 
my  bouse.     Alejandro  asked  him  to  take  a- 
walk  on  the  street,  to  look  around.    He  said 
he  didn't  want  to  go.    Then  Alejandro  went 
off  and  came  back  again  and  asked  him  to 
go  again,  and  he  told  him  he  wouldn't  go. 
Then  be  came  back  the  third  time.    Then  he 
says,  'Why  don't  you  want  to  go  on  out  of 
the  house?'     He  said  that  he  didn't  go  on 
the  street  when  he  didn't  have  any  business 
there.    Then  he  asked  his  nephew,  Monico 
Calderon,   to  go,   and  bis  nephew   said  he 
was  going  to  a  dance.    Alejandro  then  asked 
his  nephew,  Monico  Calderon,  to  go  out  with 
Um,  and  he  said  no,  be  was  going  to  a 
dance.    Every  time  Alejandro  came  he  came 
Into  the  house,  and  every  time  my  son  D. 
Morales  told  bim  be  didn't  want  to  go.    All 
this  time  my   son  D.   Morales   was   in    the 
house  sitting  down.    This  was  early  In  the 
night     The  last  time  be  came  must  have 
been  about  8  o'clock.     Now  after  Calderon 
came  back  the  third  time  and  asked  my  son 
D.  Morales   to   go   walking  with   him,    and 
Iforales  refused,  then  he  went  off  and  came 
back  again,  and  Monico  Calderon,  his  neph- 
ew, came  back  with  him.    This  was  the  third 
time  that  he  came  back.     Monico  Calderon 
Is  his  nephew.    Monico  Calderon  was  work- 
ing on  the  section.     As  long  as  be  wasn't 
working  be  bad  a  little  room  in  the  back 
part  of  my  lot     Tbis  man  here,  Alejandro 
Calderon,  and  Monico  Calderon,  bis  nephew, 
were  living  together.    This  defendant  lived 
on  the  back  part  of  my'lot.    All  the  time  this 
was  going  on  In  my  house  I  was  sitting  in- 
side of  my  house.    When  he  came  back  the 
third  time  he  got  his  dagger  Imlfe.     The 
back  door  was  closed  and  the  front  door  was 
open,  and   this  man  (the  defendant)   broke 
down  the  fence  and  came  into  the  house  and 
pat  out  the  light    Monico  Calderon  hollered 
for  ns  to  close  the  door.    The  back  door  was 
dosed,  and  the  front  door  was  open,  and  this 
Qian,  the  defendant  broke  down  the  fence 
and  came  into  the  house  and  put  out  the 
light    Monico  Calderon  hollered  because  be 
saw  this  man,  the  defendant  coming  with  a 
dagger.     They  were  together  in  the  house. 
Monico  C!alderon  hollered  for  us  to  close  the 
door,  that  be  (Alejandro  Calderon)  was  com- 
ing, but  he  didn't  say  anything  about  the 
dagger.    Me,  my  son,  and  Yidal  Agular  were 
in  the  house.   He  (Alejandro  Calderon)  didn't 
say  anything  until  after  he  had  cut  my  son 
In  the  top  of  the  head.     One  door  of  the 
hoQse  opened  towards  the  street,  and  the 
little  Ugh  fence  was  between,  cutting  off  the 
boose  from  the  little  garden,  a  little  flower 


garden,  from  the  street.  He  could  not  get 
Into  the  house  that  way  without  breaking 
down  that  fence,  and  be  broke  down  the 
fence.  Monico  Calderon  didn't  do  anything 
except  he  hollered  for  us  to  close  the  door, 
that  be  (defendant)  was  coming,  but  he 
didn't  say  anything  about  the  dagger,  and  he 
(Monico  Calderon)  didn't  come  into  the  house 
until  afterwards.  This  man  couldn't  get  in- 
to the  back  door,  so  he  came  In  the  front  door 
— ^broke  down  the  fence,  and  came  into  the 
front  door.  After  he  cut  my  son  in  the  head, 
then  he  cursed  bim.  He  didn't  speak  until 
after  he  came  into  the  bouse  and  blew  out 
the  light  He  knocked  the  lamp  chimney  off 
of  the  lamp  and  broke  it  and  put  out  the 
light  The  first  thing  he  did  when  he  came 
in  the  house  he  knocked  the  chimney  off  the 
lamp  and  pot  the  lamp  out,  and  then  be 
cut  my  son.  I  didn't  see  anything  in  his 
hand  when  he  came  Into  the  house,  because 
it  was  dark.  He  cut  my  son  on  the  head 
first.  Then  me  and  my  son  caught  this  man 
here  (the  defendant),  and  we  all  fell  togeth- 
er. My  son  fell  over  on  me.  I  do  not  know 
how  many  times  my  son  was  cut;  I  was 
scared.  He  bad  one  cut  here  (indicating) 
and  one  here  (indicating  the  head  and  side). 
When  this  defendant  came  in  and  stabbed 
my  son,  I  was  talking  to  my  son  and  wanted 
him  to  go  to  bed,  and  he  did  the  cutting 
without  saying  a  word.  My  son  didn't  have 
anything  more  than  I  have  now  in  my  hand. 
When  he  stabbed  my  son,  my  son  fell  on 
me,  and  I  grabbed  this  man  (the  defendant), 
and  commenced  hollering  for  the  people,  and 
Monico  Calderon  was  standing  up  at  that 
time.  I  held  defendant  and  I  called  on 
Monico  Calderon  to  help  take  the  dagger 
away  from  this  man,'  and  he  (Monico  Cal- 
deron) said  he  wouldn't  go  near  him.  Then 
I  held  him  until  the  oflJcers  came.  I  was  so 
scared  I  don't  know  how  long  I  held  him. 
While  I  was  holding  him  on  the  bed  he 
wanted  to  kill  me.  He  held  the  dagger  un- 
til the  officers  came.  Then  Monico  Calderon 
came  and  took  the  dagger  and  hid  it  in 
between  the  bedclothes.  When  I  was  hold- 
ing him  he  wonld  move  bis  hands  backward 
and  forward,  and  he  still  bad  the  dagger  iu 
his  hands  all  the  time  I  had  him  by  the 
arms.  He  tried  to  get  away,  but  the  Lord 
helped  me  and  He  wouldn't  let  him;  the 
Lord  gave  me  strength  enough  to  hold  him. 
During  the  scuffle  my  son  didn't  speak  at  all. 
He  Just  groaned.  He  never  had  time  to 
speak.  And  this  defendant  was  cursing  my 
son  all  the  time.  I  don't  remember  all  he 
said,  he  called  him  a  son  of  a  bitch,  a  chin- 
cado,  and  things;  I  don't  remember  all  of 
them.  My  son  never  spoke  during  the  scuf- 
fie.  He  groaned.  He  was  in  his  agony  after 
he  was  stabbed.  He  never  spoke  from  the 
time  he  was  cut  until  he  died.  While  I  was 
holding  this  man  (the  defendant),  he  was 
Just  abusing  me  and  cursing.  At  that  time 
my  son  was  dead.  The  officers  that  came 
were  the  officers  out  on  Guadalupe  street 
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When  the  officers  came  they  put  on  the  hand- 
cuffs, and  the  defendant  said,  'He  owed  It, 
and  he  paid  It'  This  happened  In  San  An- 
tonio, Bexar  county,  Tex.  When  the  .offi- 
cers came  they  took  charge  of  the  defendant, 
and  Monico  Calderon  took  the  dagger  and 
hid  It  in  between  the  bedclothes.  The  offi- 
cers found  the  dagger.  They  saw  where  he 
pnt  It.  I  didn't  see  that  I  don't  know 
'  whether  they  saw  him  or  not  When  the 
officers  came  one  of  them  took  hold  of  the 
defendant  on  one  side  and  the  other  one 
took  hold  of  the  other  side,  and  Monico  Cal- 
deron says  to  this  man  (the  defendant)  to 
give  him  the  dagger,  and  he  put  it  In  be- 
tween the  bedclothes.  Then  the  policeman 
took  it.  I  would  recognize  the  dagger.  It 
bad  a  ridge  around  It.  (Here  witness  Iden- 
tified the  dagger  as  the  one  defendant  had 
killed  D.  Morales  with.  Here  witness  left 
the  witness  stand  and  held  a  (xmversatlon 
with  the  district  attorney,  then  returned 
again  to  the  witness  stand.)  My  son  spoke 
Just  one  word  before  he  died.  The  last  word 
he  spoke  before  he  died,  he  put  his  hands 
on  the  defendant  and  told  him  not  to  kill  his 
mother.  The  court:  The  witness  said  the 
deceased  exclaimed:  'Infamous  man!  Don't 
kill  my  mother!'  (The  court  by  this  state- 
ment corrected  the  Interpretation  of  the  wit- 
ness' language  as  made  by  the  Interpreter.) 
At  that  time  I  had  him,  holding  him  until 
the  officers  came.  After  the  officers  came  I 
thought  my  son  was  still  living,  and  I  told 
the  officers  to  let  me  telephone  for  a  doctor, 
and  the  officers  told  me  a  doctor  wouldn't 
do  any  good;   that  be  was  dead." 

Cross-examination:  "The  last  time  the  de- 
fendant came  In  the  door  about  2  or  3  o'clock 
— I  don't  know  what  time  It  was.  It  was  in 
the  morning.  It  was  1  or  2  or  3  o'clock  in 
the  morning.  Neither  myself*  my  son,  D.  Mo- 
rales, nor  Agular,  my  grandson,  had  gone  to 
bed;  it  was  early  yet.  My  son  came  into  the 
house  the  last  time  that  evening  about  half 
past  8  or  9  o'clock,  I  don't  know  exactly.  He 
came  in  with  Monico  Calderon.  This  v^as 
on  Saturday  night  My  son  came  in  and 
asked  me  for  a  quarter.  I  asked  him  what 
he  wanted  with  it,  and  he  said  he  wanted 
to  get  some  beer.  He  went  off  with  this 
man  (the  defendant).  Monico  Calderon  came 
back  with  this  man,  brought  him  home.  I 
asked  him  where  my  son  was,  and  he  said, 
'He  is  right  there  near  by.'  Then  I  told 
him  to  go  and  get  my  son,  and  I  asked  him 
why  he  took  my  son  away.  Then  he  went 
and  got  my  son  and  brought  him  home,  and 
then  went  back  to  the  room  where  this  man 
(the  defendant)  was.  My  son  had  not  been 
drinking.  My  son  bad  been  working  on  the 
Leona,  but  liad  not  been  working  that  day. 
He  was  there  all  day,  and  left  the  house  for 
the  first  time  tliat  day  when  lie  went  off 
with  Alejandro,  about  8,  or  8:30,  or  9  o'clock. 
My  son  never  went  out  at  night;  he  Just 
went  to  this  work,  and  came  home.  I  don't 
know  how  old  my  son  is,  but  he  is  24  or  28, 


more  or  less.  I  don't  know  how  old  be  Is. 
I  had  often  seen  Alejandro  Calderon  drink, 
and  that  day.  Just  at  that  time,  he  had 
drunk  three  or  four  beers,  I  guess,  in  order 
to  do  what  he  did.  My  son  and  Alejandro 
liad  not  been  drinking  that  night,  and  they 
liad  not  been  out  at  the  saloon.  My  son 
never  had  been  oat  with  him.  We  had  only 
known  this  man,  Alejandro  Calderon,  a  short 
wliUe.  My  son  had  been  gone  to  Lorraine 
and  Iiad  not  been  back  but  four  or  five 
months.  The  defendant  had  been  llYing  in 
my  yard  for  10  or  15,  maybe  20  days.  When 
my  son  got  the  quarter  from  me  tliis  man 
had  come  for  my  son,  and  asked  him  to  go, 
three  times.  The  nearest  saloon  to  my 
house  is  at  the  comer  of  Colorado  and  EI 
Paso  street.  He  came  and  Inrlted  my  son 
to  go  out  and  he  went  out  Tliey  went 
out  and  had  a  friendly  drink.  I  bad  seen 
the  defendant  drinking  before.  But  this 
night  he  was  not  drinking;  be  was  Just 
putting  on.  He  was  not  drunk.  I  don't 
know  how  often  he  drank.  I  was  not  with 
him.  I  have  seen  him  at  times  before  when 
he  was  drunk  and  he  couldn't  walk;  but  be 
was  not  in  that  condition  this  time.  He 
was  not  drunk.  He  wasn't  so  drunk  be  vras 
not  able  to  walk.  He  could  walk.  When  a 
person  Is  drunk  they  stagger,  and  this  man 
did  not  stagger.  When  I  was  holding  the 
defendant  he  was  hard  to  hold.  It  is  not  a 
fact  tliat  he  was  so  drunk  that  he  went  to 
sleep  there  when  I  was  holding  blm.  He 
was  wider  awake  than  I  was.-  He  fell  on 
me  and  I  held  him.  We  were  tussling  wltb 
each  other  there,  and  he  was  trying  to  cut 
me,  and  I  held  him.  When  he  first  came  in- 
to the  house  he  put  out  the  lights  and  then 
cut  my  son.  Naturally  it  was  dark  after 
the  light  was  put  out  It  was  dark  inside 
of  the  room,  but  the  light  came  through  the 
window  from  the  moon.  The  only  light  we 
bad  there  was  from  the  moon  through  the 
window.  When  this  man  came  in  I  was 
trying  to  get  my  son  to  go  to  bed,  but  be 
wanted  to  go  and  listen  to  some  music.  He 
was  on  the  edge  of  the  bed  when  this  man 
came  in  and  put  out  the  light  I  didn't 
know  what  time  it  was  until  the  ofilcers 
came.  I  was  holding  this  man  more  than 
a  half  hour  before  the  officers  came.  They 
telephoned  for  the  ofQcers.  The  officers  can 
testify  I  was  the  only  one  holding  blm  when 
they  came.  My  son  and  the  defendant  had 
not  been  out  together  that  day.  He  had 
never  been  out  with  this  man  before.  This 
man's  sister,  Fellpa  Calderon,  defendant's 
sister,  had  known  us  for  five  or  six  years. 
He  was  not  friendly  wltb  my  son,  because 
my  son  was  not  here.  They  had  never  bad 
any  previous  trouble,  never  had  any  fussing 
before  that  time,  and  my  son  had  been  only 
a  short  time  from  Lorraine." 

Redirect  examination:  "An  undertaker 
came  that  night  and  took  the  remains  of  my 
son  and  put  him  in  a  basket  and  took  blm 
and  prepared  blm  for  burial.    I  don't  know- 
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what  undertaker  it  was.  I  saw  him  in  the 
hall  here,  to-day.  This  Iiappened  in  San 
Antonio,  Bexar  county." 

Vldal  Agular  testified  on  direct  examina- 
tion as  follows:  "My  name  is  Vidal  Agular. 
I  lire  on  South  Colorado  street  In  front  of 
the  graveyard,  with  my  father.  Mrs.  Reyes 
Morales  is  my  grandmother.  I  knew  D. 
Morales.  He  was  my  uncle.  I  was  present 
the  night  D.  Morales  was  killed.  Alejandro 
Calderon  killed  him.  Alejandro  Calderon  Is 
here  present  (referring  to  defendant).  I 
didn't  see  anytlilng  except  what  happened 
there  at  my  grandmother's.  She  was  ask- 
ing my  nnde,  D.  Morales,  to  go  to  bed,  and 
this  noan  (the  defendant)  came  in  and  cut 
my  uncle.  I  was  holding  my  uncle  trying 
to  get  him  to  go  to  bed  when  this  man  (de- 
fendant) cut  him.  My  uncle  was  inside  of 
the  house,  and  right  by  the  side  of  the  bed. 
He  was  not  sitting  on  the  bed.  I  was  hold- 
ing his  hands  trying  to  get  him  to  go  to 
bed.  My  grandmother  was  arguing  with 
him  trying  to  get  him  to  go  to  bed,  too,  and 
then  tills  man  (defendant)  came  in  and  cut 
my  ancle.  I  don't  know  how  many  times 
he  cut  him.  I  did  not  see  him  cut  blm.  He 
Jnst  came  running  in  and  cut  him,  came 
ninnlng  fast  I  had  my  uncle,  was  holding 
him,  and  my  grandmother  was  standing  up 
arguing  with  him  trying  to  get  him  to  go 
to  bed.  This  man,  the  defendant,  came  in, 
and  he  put  the  light  out,  put  the  caudle  out. 
Then  he  commenced  to  cut  my  uncle.  My 
uncle  fell  on  top  of  me,  and  he  was  too 
besLvy  for  me  so  I  got  under  the  bed.  Then 
my  grandmother  caught  this  man  (the  de- 
fendant). Then  she  hollered  for  me  to  go 
and  get  an  officer.  After  D.  Morales  was 
cnt  he  didn't  speak  except  to  say,  'Don't  kill 
my  mother !'  He  was  falling  when  he  said 
that  My  uncle  didn't  hare  anything  in  bis 
band.  This  occurred  In  Bexar  county,  Tex. 
After  my  grandmother  got  hold  of  this  de- 
fendant, I  didn't  see  what  she  did  with  him. 
My  grandmother  had  sent  me  out  to  get  an 
officer.  When  I  left  to  go  for  the  oliflcer, 
this  man  was  on  the  bed,  and  my  grand- 
mother was  there,  too,  holding  him.  I  don't 
now  whether  she  was  on  top  of  him  or  on 
the  side  of  him;  I  didn't  see  it.  I  went  and 
got  an  officer  and  came  back  with  the  offi- 
cer. When  I  came  back  with  the  officer  I 
don't  know  what  position  this  man  and  my 
grandmother  were  in  because  I  didn't  go  In- 
side. The  officer  went  on  the  inside  and  I 
stayed  on  the  outside.  After  that  when  I 
saw  my  uncle  he  was  on  the  bed,  dead.  I 
was  about  25  minutes  in  going  after  the  offi- 
cer: This  man  bad  a  dagger  in  bis  hand 
vbtax  be  rushed  into  the  room  and  attacked 
my  nnde.  I  did  not  see  it  at  that  time,  but 
I  saw  It  afterwards  when  the  officers  had  it 
^ere  witness  Identified  the  dagger.)  The 
(fficers  brought  the  defendant  to  the  station. 
I  did  not  hear  this  man  say  anything  when 
the  oflDlcers  got  there.  The  undertaker  came 
and  got  my  uncle's  body.    I  know  Monico 


C!a.lderon.  I  saw  him  there  that  night  in 
the  house  when  this  man  came  in,  but  be 
didn't  do  anything.  I  don't  know  whether 
or  not  he  was  there  when  the  officers  came. 
I  didn't  go  Inside,  and  I  don't  know.  I 
do  not  know  where  Monico  Calderon  Is  now. 
This  man  (the  defendant)  is  his  uncle." 

Cross-examination:  "There  was  a  lamp 
that  was  burning  on  the  table  there.  When 
tlie  defendant  came  in  be  put  out  the  light- 
I  don't  know  whether  be  had  anything  in 
his  hand  or  not  This  defendant  lived  in 
the  same  yard  with  my  uncle,  and  they  were 
good  friends.  The  defendant  and  my  uncle 
and  they  were  good  friends.  The  defendant 
and  my  uncle  had  been  out  drinking  togeth- 
er that  night  My  uncle  had  t>een  drinking 
a  little,  and  before  this  man  came  In  be 
wanted  to  go  out  again,  and  my  grandmoth- 
er was  trying  to  put  him  to  bed.  He  didn't 
say  where  he  wanted  to  go.  He  Just  said 
he  wanted  to  go  outside.  He  didn't  say  why 
he  wanted  to  go  out  I  don't  know  what 
time  it  was;  I  didn't  see  the  clock.  I  don't 
know  whether  the  defendant  was  drunk  or 
sober  that  night.  I  don't  know  whether 
he  liad  been  drinking  or  not.  I  did  not 
see  the  defendant  there  but  one  time  that 
night  I  don't  know  whether  he  was  there 
more  times  or  not  It  was  dark  in  the  room 
there  without  the  light  I  couldn't  see  what 
anybody  was  doing.  When  my  uncle  fell 
on  me,  I  crawled  under  the  bed." 

Redirect  examination:  "When  the  light 
was  out  it  was  perfectly  dark  in  there.  I 
do  not  know  whether  it  was  a  moonlight 
night.  The  window  and  door  were  open. 
When  I  left  the  room  I  could  not  see  the 
position  of  this  defendant  and  my  grand- 
mother. The  light  was  not  lighted  when 
I  got  back.  When  the  light  went  out  It  was 
plenty  dark.  I  found  my  way  to  the  door. 
It  wasn't  so  dark  but  what  I  knew  where 
the  door  was.  There  wasn't  any  light  com- 
ing In  the  door  or  window."  Here  the 
state  offered  in  evidence  the  dagger  testified 
to  by  Mrs.  Reyes  Morales,  mother  of  de- 
ceased, as  being  the  dagger  used  by  defend- 
ant the  night  her  son  was  killed. 

3.  F.  Ramble  testified  on  direct  examina- 
tion as  follows:  "I  am  a  police  officer  In 
San  Antonio,  Bexar  county,  Tex.  I  am  the 
one  who  arrested  the  defendant,  Alejandro 
Calderon.  When  I  got  down  to  the  house, 
I  went  inside.  There  was  another  fellow 
holding  this  fellow.  He  was  lying  down  on 
the  bed  on  h\a  back,  and  another  fellow 
holding  both  hands,  and  there  was  another 
fellow  lying  on  the  foot  of  the  bed,  or  next 
to  the  end  of  the  bed,  that  was  stabbed.  I 
put  the  handcuffs  on  this  fellow.  I  put  the 
handcuffs  on  one  hand,  and  when  I  went  to 
put  it  on  the  other  one  there  was  a  knife 
fell  out  and  fell  down  behind  the  bed,  and 
I  picked  the  knife  up.  I  would  know  the 
knife  if  I  saw  it.  (Here  witness  Iden- 
tifled  the  knife  offered  In  evidence.)  I  guess 
that  Is  what  you  might  call  a  dagger.    The 
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blade  lacks  a  little  ot  being  six  Inches  long. 
If  it  bad  not  been  broken  it  would  be  six 
inches  long.  It  is  an  inch  and  a  quarter 
wide.  It  looks  like  blood  on  the  blade,  and 
there  is  a  little  piece  broken  off  the  blade. 
When  I  got  there  that  night  the  blade  was 
broken  like  that,  it  looked  like  a  fresh  break. 
I  have  been  a  city  policeman  ever  since  a 
year  last  June.  I  bare  had  considerable  ex- 
.perience  as  an  officer,  with  reference  to 
knife  wounds.  I  would  call  that  dagger  a 
deadly  weapon;  it  is  a  deadly  weapon. 
After  r  arrested  the  defendant  I  took  him 
to  the  station,  and  then  I  brought  him  to  the 
city  hall.  We  walked  to  the  station.  I  guess 
it  was  about  three-fourths  of  an  hour  from 
the  time  I  arrested  this  defendant  until  I 
got  him  to  the  station,  maybe  a  little  long* 
er.  He  seemed  sober.  He  wasn't  what  I 
call  a  drunk  man.  I  looked  at  the  deceased, 
D.  Morales.  I  did  not  notice  anything  in 
his  hands.  I  did  not  see  any  weapon  or 
knife  lying  around  there.  I  went  and  look- 
ed for  one,  but  I  couldn't  find  any.  The 
•  weapon  that  dropped  out  of  the  hands  ot  the 
defendant  was  the  only  weapon  I  found.  At 
the  time  I  reached  there  the  deceased,  D. 
Morales,  was  living.  I  examined  the  wounds 
and  saw  only  one.  It  was  on  this  side  (in- 
dicating the  right  side).  I  didn't  examine 
him  good.  The  body  was  bloody.  I  couldn't 
tell  whether  Mrs.  Eeyes  Morales  had  any 
blood  on  her  or  not  I  didn't  notice  her 
much.  This  fellow's  cousin  was  holding 
the  defendanL  I  don't  know  what  his  name 
is." 

Cross-examination:  "They  told  me  it  was 
the  defendant's  cousin  that  was  holding  him. 
He  was  a  grown  man.  There  were  several 
people  there  when  I  got  there.  I  don't  know 
who  they  were,  but  there  were  several  wom- 
en in  the  house  and  several  outside.  I  got 
the  word  from  a  boy  who  came  to  the  sta- 
tion and  told  me.  I  would  call  the  defend- 
ant sober.  To  the  best  of  my  knowledge 
I  would  say  he  was  sober.  He  wasn't  drunk, 
I  state  that  positively.  He  did  not  stagger 
in  any  way.  I  do  not  know  exactly  how 
long  It  was  after  the  fight  took  place  that 
I  came  upon  the  scene,  but  it  wasn't  very 
long;  it  couldn't  have  been  more  than  20 
or  30  minutes.  Of  course,  I  don't  know  ex- 
actly. When  I  got  into  the  house  this  man's 
cousin  was  holding  him.  When  I  got  to  him 
there  was  no  one  else  holding  him.  There 
was  no  other  officer  there  when  I  arrested 
him.  I  did  not  take  this  knife  from  under 
the  bed,  for  when  I  went  to  put  the  band- 
cuff  on  it  fell  down  beside  the  bed,  and  I 
picked  it  up  Just  as  I  got  the  handcuffs  on 
him.  Nobody  but  myself  picked  the  knife 
up.  The  mother  was  not  holding  him  when 
I  got  there.  The  deceased  died  while  1 
was  at  the  station,  after  I  went  to  the  sta- 
tion. I  made  a  thorough  search  for  a  weap- 
on. I  went  back  the  second  time  to  look, 
and  I  looked  good.  When  I  went  down  there 
waa  a  candle,  I  believe^  bunUug  on  a  trunk. 


or  table,  I  am  not  sure.  It  was  dark.  I 
couldn't  see  very  much.  I  had  to  have  them 
carry  the  light  back  so  I  could  see  him 
good.  I  don't  know  exactly  what  time  it 
was  when  I  got.  there,  but  something  like 
1  o'clock,  I  believe,  in  the  morning." 

The  above  was  eXl  of  the  testimony  Intro- 
duced by  the  state  on  the  trial  of  the  case. 

The  defendant  introduced  but  one  witness 
besides  himself.  The  other  witness  was  his 
sister,  Fellpa  Calderon,  who  testlQed  on  di- 
rect examination  as  follows:  "The  defend- 
ant is  my  brother.  I  know  that  my  brother 
killed  D.  Morales.  I  was  In  the  kitchen  that 
night,  in  the  house  where  the  deceased  liv- 
ed. I  live  in  the  house  there.  My  brother, 
Alejandro  Calderon,  the  defendant,  lived  in 
a  little  hut  in  the  back  part  of  the  lot.  I 
saw  my  brother  and  the  deceased  on  tiiat 
night  because  they  both  were  there  In  the 
house.  I  don't  know  whether  the  defend- 
ant was  drinking  that  night  or  not  The  de- 
ceased was  not  drinking  upon  that  night 
At  the  time  this  killing  took  place  I  was  sit- 
ting up  in  the  kitchen.  My  brother  and  the 
deceased  had  been' out  two  times  that  even- 
ing, but  I  don't  know  what  time  it  was  when 
they  went  out  either  time.  The  first  time 
they  went  out  they  came  back  right  away. 
The  second  time  they  went  out  they  were  not 
gone  very  long.  That  was  the  first  time 
they  had  been  out  together.  I  do  not  know 
what  time  of  night  it  was  that  this  cutting 
took  place." 

The  appellant  himself,  testified  on  di- 
rect examination  as  follows:  "The  deceased 
and  I  were  together  on  July  10th.  We  first 
got  together  on  that  day  at>out  half  past  6  In 
the  afternoon,  at  the  house.  We  went  out 
together  afterwards,  twice.  We  stayed  out 
about  half  an  hour  each  time.  We  went  to 
the  saloon  each  time.  We  drank  beer  in  the 
saloon.  We  were  friends.  At  that  time  I 
was  living  in  a  house  adjoining  the  house  of 
the  old  lady  at  the  time.  I  had  known  the 
deceased  about  four  months,  and  I  had  been 
living  In  the  yard  with  the  deceased's  mother 
about  a  month.  On  that  day  I  was  working. 
I  worked  on  the  section,  and  I  quit  work  at 
6  o'clock.  When  I  quit  work  I  came  home. 
Then  I  went  to  the  saloon  and  drank  50 
cents'  worth  of  beer,  all  alone.  I  finished 
drinking  this  50  cents'  worth  of  I>eer  about 
half  past  6  o'clock.  Then  I  came  home  and 
asked  Mr.  Morales  to  go  out  with  me.  I 
went  home  and  got  a  dollar,  and  Morale:* 
and  I  drank  up  a  dollar  in  beer.  When  the 
money  gave  out  we  went  back  home  and  got 
some  more,  and  he  got  money  too.  I  got 
about  15  cents.  We  went  to  the  saloon 
again  and  Morales  bought  the  beer.  I  don't 
know  how  many  beers  we  drank  the  second 
time ;  I  was  getting  very  drunk.  Then,  we 
came  back  with  a  bottle  of  beer.  We  had 
four  bottles  of  beer.  When  we  got  in  front 
of  the  house,  the  deceased  asked  me  if  I 
had  anything  to  open  the  bottle  with,  and  I 
told  him,  'Ho.'    He  took  out  a  knife  and 


Digitized  by 


Google 


Tex.) 


CALDEBON  ▼.  STATE 


257 


broke  the  head  of  the  botUe  off.  The  knife 
was  about  that  long  (measuring  with  hands 
abant  14  Inches).  Then  the  deceased  went 
to  bis  house  and  I  went  to  mine.  Then  I 
went  and  got  60  cents  to  go  to  the  picture 
sbow.  Then  I  came  back  to  the  deceased's 
bouse.  Then  I  spoke  to  him.  I  hollered  .to 
bim,  'Come  on,  let's  go  to  the  picture  show.' 
Then  be  caught  me  around  the  waist  and 
tbrew  me  on  the  bed  and  commenced  choking 
me  and  beat  me  around  the  head,  and  then 
from  there  on  I  don't  know  nothing.  The 
mother  of  deceased  was  there.  The  old  lady 
fell  across  my  leg,  and  the  young  man  fell 
across  my  body  and  bad  me  around  the 
tbroat  Then  I  don't  know  what  I  done. 
Tbe  deceased  was  Just  as  drunk  as  I  was. 
We  were  friends  up  to  the  time  of  the  fight 
I  went  in  to  go  with  the  deceased  to  the 
moving  picture  show.  I  do  not  know  wheth- 
er I  had  a  knife  or  not." 

Cross-examination:  "I  also  drank  whisky 
that  night  I  did  not  drink  any  up  till  6 
o'clock,  up  tin  tbe  time  I  came  home  from 
work.  I  don't  know  what  time  this  cutting 
occurred.  I  do  not  know  whether  I  had  a 
knife  or  not  but  this  Is  my  knife.  I  do  not 
know  whether  I  got  the  knife  out  of  that  lit- 
tle house  back  there  just  before  the  cutting 
or  not  I  do  not  know  whether  I  had  It  on 
me  down  at  the  saloon.  I  don't  remember 
when  I  got  It  I  remember  everything  up  to 
where  I  was  knocked  down  on  the  bed.  My 
bead  was  kind  of  funny;  I  was  ell  out  of 
it  I  do  not  know  how  long  I  had  owned 
that  knife.  I  fonnd  It  but  I  don't  know 
what  time  it  was.  I  can't  calculate  the  time. 
It  was  about  three  months,  and  I  kept  this 
knife  in  tlie  house.  I  don't  remember  going 
back  that  night  after  I  had  Invited  Morales 
to  go  to  the  moving  pictures  twice,  but  I 
remember  this  man  knocking  me  down,  and 
somebody  beat  me  there  in  the  room,  either 
blm  or  his  mother,  I  don't  remember  which. 
I  don't  remember  using  the  knife.  The  knife 
bad  the  point  broken  off  when  I  found  It 
I  saw  my  sister  that  day  and  talked  to  her. 
That  was  my  sister  that  was  on  the  stand 
a  while  ago.  I  did  not  get  any  money  from 
her  that  night,  I  rememl>er  that  I  remem- 
ber going  into  Morales'  room  and  asking  him 
to  go  to  the  picture  show,  and  when  I  went 
into  tbe  bouse  he  caught  me,  and  that  Mor- 
ales" mother  and  nephew  were  there.  I  re- 
member everything  up  to  the  time  this  man 
caught  hold  of  me.  Then  I  don't  remember 
'oything  after  that  I  don't  know  what 
Morales  grabbed  me  and  Jumped  on  me  for, 
but  I  do  remember  that  he  attacked  me." 

We  have  copied  In  full  all  the  evidence 
Just  as  it  is  in  the  record  in  this  court 

As  stated  above,  no  complaint  whatever  is 
made  by  the  appellant  to  the  charge  of  the 
court  We  have  considered  it  fully  and  care- 
fully, and  in  our  opinion  it  is  substantially 
correct  in  every  particular  and  presents 
everything  that  could  be  claimed  by  the  ap- 
pellant as  raised  by  any  of  the  testimony 
1418.W.-17 


and  as  favorably  to  him  as  it  could  legally 
be.  In  this  charge  the  court  has  given  tbe 
style  and  number  of  the  cause,  the  court 
and  the  term,  and,  addressing  It  to  the  Jury, 
tells  them  what  tbe  appellant  is  charged 
with  and  that  he  has  pleaded  not  guilty.  We 
then  copy  the  charge  in  full: 

"(1)  Every  person  with  sound  memory  and 
discretion,  who  shall  unlawfully  kill  any  rea- 
sonable creature  in  being,  within  the  state, 
with  malice  aforethought,  either  express  or 
implied,  shall  be  deemed  guilty  of  murder. 

"(2)  Murder  Is  distinguishable  from  every 
other  species  of  homicide,  by  the  absence  of 
circumstances  which  reduce  the  offense  to 
negligent  homicide  or  manslaughter,  or  which 
excuse  or  Justify  the  homicide. 

"(3)  Malice  is  a  condition  of  the  mind 
which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief,  the  ex- 
istence of  wlilcti  is  inferred  from  acts  com- 
mitted, or  words  spoken. 

"(4)  Malice,  which  is  absolutely  essential 
to  constitute  the  offense  of  murder,  is  either 
express  or  Implied. 

"(5)  All  murder  committed  with  express 
malice  is  murder  in  the  first  degree. 

"(6)  Express  malice,  which  is  absolutely 
essential  to  constitute  murder  in  the  first 
degree,  is  where  one  with  tbe  sedate,  delib- 
erate mind  and  formed  design  unlawfully 
kills  another. 

"(7)  When  an  unlawful  killing  Is  establish- 
ed, the  condition  of  mind  of  the  party  kill- 
ing, at  the  time,  Just  before  and  Just  after 
the  killing,  is  an  Important  consideration 
in  determining  the  grade  of  the  homicide; 
and,  in  determining  whetlier  murder  has 
been  committed  with  express  malice  or  not, 
the  Important  questions  for  a  Jury  to  con- 
sider are:  Do  the  facts  and  circumstances 
In  the  case  at  the  time  of  the  killing,  and 
before  and  after  that  time,  having  connec- 
tion with  or  relation  to  it  furnish  satisfacto- 
ry evidence  of  a  sedate  and  deliberate  mind, 
on  the  part  of  the  person  killing,  at  the  time 
he  does  the  act?  And  do  these  facts  and 
circumstances  show  a  formed  design  to  take 
the  life  of  the  person  slain,  or  to  Inflict  on 
him  some  serious  bodily  harm,  which,  in  Its 
necessary  and  probable  consequences,  may 
result  In  his  death?  Or  do  the  facts  and 
circumstances  in  the  case  show  such  a  geir- 
eral  reckless  disregard  of  human  life  as 
necessarily  includes  the  formed  design  against 
the  life  of  the  person  slain?  If  they  do",  the 
killing,  if  It  amounts  to  murder,  will  be 
upon  express  malice.  . 

"(8)  In  order  to  warrant  a  verdict  of  mur- 
der In  the  first  degree,  malice  must  be  shown 
by  the  evidence  to  have  existed;  that  is, 
tlie  Jury  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt  that  the  killing 
was  a  consummation  of  a  previously  formed 
design  to  take  the  life  of  the  i)er8on  killed, 
and  that  the  design  to  kill  was  formed  de- 
liberately, with  a  sedate  mind;  that  is,  at 
the  time  when  tbe  mind  of  the  person  Icilling 
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was  self-possessed  and  capable  of  contem- 
plating the  consequences  of  the  act  proposed 
to  be  done.  There  Is,  however,  no  definite 
space  of  time  necessary  to  intervene  between 
the  formed  design  to  kill  and  the  actual  kill- 
ing. A  single  moment  of  time  may  be  suffi- 
cient All  that  is  required  is  that  the  mind 
be  cool  and  deliberate  in  forming  its  pur- 
pose, and  the  design  to  kill  Is  formed. 

"(0)  When  the  evidence. satisfies  the  mind 
of  the  jury,  beyond  a  reasonable  doubt,  that 
the  killing  was  the  result  of  a  previously 
formed  design  by  the  defendant  to  kill  de- 
ceased, and  that  the  design  was  formed  when 
the  mind  was  calm  and  sedate  and  capable 
of  contemplating  the  consequences  of  the  act 
proposed  to  be  done  by  him,  and  such  killing 
is  further  shown  to  have  been  unlawful  and 
done  with  malice,  then  the  homicide  is  mur- 
der in  the  first  degree,  and  your  verdict 
should  be  rendered  accordingly. 

"(10)  To  warrant  a  conviction  of  murder 
in  the  first  degree,  the  Jury  must  be  satis- 
fied by  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  before  the  act, 
deliberately  formed  the  design  with  a  calm 
and  sedate  mind  to  kill  deceased;  that  he 
selected  and  used  the  weapon  or  instrument 
reasonably  sufficient  to  accomplish  the  death 
by  the  mode  and  manner  of  its  use.  The  act 
must  not  result  from  a  mere  sudden,  rash, 
and  Immediate  design,  springing  from  an  in- 
considerate impulse,  passion,  or  excitement, 
however  unjustifiable  and  unwarrantable  it 
may  be. 

"(11)  Now,  If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  Alejandro  Calderon,  did,  in  the 
county  of  Bexar  and  state  of  Texas,  on  the 
10th  day  of  July,  A.  D.  1910,  as  charged  in 
the  indictment,  with  express  malice  afore- 
thought, with  a  knife  being  a  deadly  weapon, 
or  instrument  well  calculated  and  likely  to 
produce  death,  by  the  manner  in  which  It 
was  used,  with  a  sedate  and  deliberate  mind 
and  formed  design  to  kill,  unlawfully  cut 
with  a  knife  and  thereby  kill  said  D.  Mo- 
rales, you  will  find  him  guilty  of  murder  in 
the  first  degree  and  so  state  in  your  verdict, 
affixing  the  penalty  therefor. 

"(12)  The  punishment  for  murder  in  the 
first  degree  shall  be  by  death  or  by  confine- 
ment la  the  state  penitentiary  for  life,  as  the 
Jury  may  determine  and  state  in  their  ver- 
dict. 

"The  next  lower  grade  of  culpable  homi- 
cide than  murder  in  the  first  degree  Is  mur- 
der of  the  second  degree.  Malice  is  also  a 
necessary  ingredient  of  the  offense  of  mur- 
der in  the  second  degree.  The  distinguishing 
feature,  however,  so  far  as  the  element  of 
malice  Is  concerned,  is  that  In  murder  in 
the  first  degree,  malice  must  be  proved  to  the 
satisfaction  of  the  Jury,  beyond  a  reasonable 
doubt,  as  an  existing  fact  while  in  murder 
in  the  second  degree  malice  will  be  implied 
from  the  fact  of  an  unlawful  killing. 

"Implied  malice  Is  that  which  the  law  in- 


fers from  or  Imputes  to  certain  acts,  how- 
ever suddenly  done.  Thus,  when  the  fact  of 
an  unlawful  killing  is  established,  and  the 
facts  do  not  establish  express  malice  beyond 
a  reasonable  doubt,  nor  tend  to  mitigate,  ex- 
cuse, or  Justify  the  act  then  the  law  Im- 
plies malice,  and  the  murder  is  in  the  second 
degree;  and  the  law  does  not  further  define 
murder  in  the  second  degree,  that  if  the  kill- 
ing is  shown  to  be  unlawful,  and  there  Is 
nothing  in  evidence  on  the  one  hand  showing 
express  malice,  and  on  the  other  hand  there 
Is  nothing  in  evidence  that  will  reduce  the 
killing  below  the  grade  of  murder,  then  the 
law  Implies  malice,  and  the  homicide  is 
murder  in  the  second  degree. 

"The  Instrument  or  means  by  which  a  hom- 
icide I»  committed  are  to  be  taken  into  con- 
sideration in  Judging  the  intent  of  the  party 
offending.  If  the  Instrument  be  one  not  like- 
ly to  produce  death,  it  is  not  to  be  presumed 
that  death  was  designed,  unless  from  tbe 
manner  in  which  It  was  used  such  Intention 
evidently  appears. 

"Every  person  is  permitted  by  law  to  de- 
fend himself  against  any  unlawful  attack, 
reasonably  threatening  injury  to  his  person, 
and  is  Justified  in  using  all  the  necessary  and 
reasonable  force  to  defend  himself,  but  no 
more  than  the  circumstances  reasonably  indi- 
cate to  be  necessary.  Homicide  is  Justified 
by  law  when  committed  in  defense  of  one's 
person  against  any  unlawful  and  violent  at- 
tack, made  in  such  a  manner  as  to  produce 
a  reasonable  expectation  or  fear  of  death  or 
some  serious  bodily  Injury. 

"If  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  with 
a  deadly  weapon  or  Instrument  reasonably 
calculated  and  likely  to  produce  death  by 
the  mode  and  manner  of  Its  use,  did  unlaw- 
fully cut  the  deceased  with  implied  malice 
aforethought,  as  heretofore  defined,  and  In 
doing  so  he  did  not  act  under  the  Immediate 
Infiuence  of  sudden  anger,  rage,  resentment 
or  terror  arising  from  an  adequate  cause, 
that  Is,  such  cause  as  would  commonly  pro- 
duce such  passion  in  a  degree  that  would,  in 
a  person  of  ordinary  temper,  render  tbe- 
mlnd  incapable  of  cool  reflection,  and  not 
in  defense  of  himself  against  an  unlawful 
attack,  reasonably  producing  a  rational  fear 
or  expectation  of  death  or  serious  bodily  in- 
Jury,  with  the  Intent  to  kill,  did  cut  with  a 
knife  and  thereby  kill  D.  Morales  as  charged 
in  the  indictment,  you  will  find  him  guilty 
of  murder,  in  the  second  degree,  and  assess 
his  punishment  at  confinement  In  the  state 
penittotlary  for  any  period  that  the  Jury 
may  determine  and  state  In  their  verdict 
provided  it  be  for  not  less  than  five  years. 

"Manslaughter  Is  voluntary  homicide,  com- 
mitted under  the  Immediate  infiuence  of  sud- 
den passion,  arising  from  an  adequate  cause, 
but  neither  Justified  nor  excused  by  law. 

"By  the  expression,  'under  the  immediate 
influence  of  sudden  passion,'  is  meant:  (1) 
The  provocation  must  arise  at  the  time  of 
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the  commission  of  the  offense,  and  that  the 
passion  Is  not  the  result  of  a  former  provoca- 
tlon.  (2)  The  act  must  be  directly  caused  by 
the  passion  arising  out  of  the  provocation. 
It  is  not  enough  that  the  mind  Is  merely  agl- 
tntcd  by  the  passion  arising  from  some  other 
provocation,  or  a  provocation  given  by  some 
otber  person  than  the  party  killed.  (3)  The 
passion  intended  is  either  of  the  emotions 
ot  the  mind  known  as  anger,  rage,  sudden 
resentment,  or  terror,  rendering  It  incapable 
of  cool  reflection.  (4)  By  the  expression  'ade- 
quate cause'  is  meant  such  as  would  common- 
ly produce  a  degree  of  anger,  rage,  resent- 
ment, or  terror  in  a  person  of  ordinary  tem- 
per sufficient  to  render  the  mind  incapable  of 
cool  reflection. 

"Id  order  to  reduce  a  voluntary  homicide 
to  the  grade  of  manslaughter,  It  Is  necessary 
not  only  that  adequate  cause  existed  to  pro- 
(Ince  the  state  of  mind  referred  to,  that  is, 
of  anger,  rage,  sudden  resentment,  or  terror, 
sufficient  to  render  It  Incapable  of  cool  re- 
flection, but  also  that  such  state  of  mind  did 
actually  exist  at  the  time  of  the  commission 
of  the  offense. 

"Although  the  law  provides  that  the  prov- 
ocation causing  the  sudden  passion  must 
arise  at  the  time  of  the  killing,  it  is  your 
duty,  in  determining  the  adequacy  of  the 
provocation  (if  any),  to  consider,  in  connec- 
tion therewith,  all  the  facts  and  circumstanc- 
es in  evidence  in  the  case,  and  if  you  find 
that,  by  reason  thereof,  the  defendant's  mind 
at  the  time  of  the  killing  was  incapable  of 
cool  reflection,  and  that  said  facts  and  cir- 
cumstances were  sufllcient  to  produce  such 
state  of  mind,  in  a  person  of  ordinary  temper, 
then  the  proof  as  to  su£Qciency  of  the  prov- 
ocation satisfies  the  requirements  of  the 
law,  and  so  In  this  case  yon  will  consider 
all  the  facts  and  circumstances  In  evidence 
determining  the  condition  of  the  defendant's 
mind  at  the  time  of  the  alleged  killing,  and 
the  adequacy  of  the  cause  (if  any)  producing 
such  condition. 

"If  you  believe  from  the  evidence,  beyond 
a  reiisonable  doubt,  that  the  defendant  with 
a  deadly  weapon,  or  instrument  reasonably 
calculated  and  likely  to  produce  death,  by 
the  mode  and  manner  of  Its  use,  acting  under 
the  immediate  Influence  of  sudden  anger, 
rage,  resentment,  or  terror  arising  from  an 
adequate  cause,  that  is,  such  cause  as  would 
c-oomionly  produce  such  passion  In  a  degree 
that  would  In  a  person  of  ordinary  temper 
render  the  mind  Incapable  of  cool  reflection, 
and  not  in  defense  of  himself  against  an  un- 
lawful attack  reasonably  producing  a  ration- 
al fear  or  expectation  of  death  or  serious 
bodily  injury,  did  cut  with  a  knife  and  there- 
by killed  D.  Morales,  the  deceased,  as  charg- 
ed in  the  Indictment,  you  will  find  the  de- 
fendant guilty  of  manslaughter,  and  assess 
Us  punishment  at  confinement  In  the  state 
penitentiary  for  any  term  of  not  less  than 
two  nor  more  than  five  yean. 
"Should  you  find  the  defendant  guilty  of 


murder  in  the  first  degree,  guilty  of  murder 
in  the  second  degree,  or  guilty  of  manslaugh- 
ter, you  will  state  of  which  offense  found 
guilty;  and  if  of  murder  yon  will  state  of 
which  degree  of  murder;  and,  for  whatever 
offense  you  may  find  him  guilty,  you  will 
affix  the  punishment  for  that  crime  as  above 
directed. 

"If  from  the  evidence  you  are  satisfied,  he- 
yond  a  reasonable  doubt,  that  the  defendant 
is  guilty  of  murder,  but  have  a  reasonable 
doubt  whether  it  was  committed  upon  ex- 
press or  implied  malice,  then  you  must  give 
the  defendant  the  benefit  of  such  doubt,  and 
not  find  him  guilty  of  a  higher  grade  than 
murder  in  the  second  degree.  Or  if  from 
the  evidence  you  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  is  guilty  of  some 
grade  of  culpable  homicide,  but  you  have  a 
reasonable  doubt  whether  the  offense  is  mur- 
der of  the  second  degree  or  manslaughter, 
then  you  must  give  the  defendant  the  benefit 
of  the  doubt,  and  in  such  case  if  you  find 
him  guilty  it  could  not  be  of  a  higher  grade 
of  offense  than  manslaughter. 

"A  reasonable  apprehension  of  death,  or 
great  bodily  harm  will  excuse  a  party  in 
using  all  necessary  force  to  protect  his  life 
or  person,  and  It  is  not  necessary  that  there 
should  be  actual  danger,  provided  he  acted 
upon  a  reasonable  apprehension  of  danger  as 
it  appeared  to  him  from  bis  standpoint  at 
the  time,  and  in  such  case  the  party  acting 
under  such  real  or  apparent  danger  Is  in 
no  event  bound  to  retreat  in  order  to  avoid 
the  necessity  of  killing  his  assailant 

"If  from  the  evidence  you  believe  the  de- 
fendant killed  the  said  D.  Morales,  but  fur- 
ther believe  that  at  the  time  of  so  doing  the 
deceased  had  made  an  attack  on  him  which, 
from  the  manner  and  character  of  it,  caused 
him  to  have  a  reasonable  expectation  or  fear 
of  death  or  serious  bodily  injury,  and  that, 
acting  under  such  reasonable  expectation  or 
fear,  the  defendant  killed  the  deceased,  then 
you  should  acquit  him;  and  if  the  deceased 
was  armed  at  the  time  he  was  killed  and 
was  making  such  attack  on  defendant,  and 
If  the  weapon  used  by  him  and  the  manner 
of  its  use  were  such  as  were  reasonably  cal- 
culated to  produce  death  or  serious  bodily 
harm,  then  the  law  presumes  the  deceased  in- 
tended to  murder  or  aimed  to  Inflict  serious 
bodily  injury  upon  the  defendant 

"In  this  case  evidence  has  been  introduced 
in  behalf  of  the  defendant  to  show  that  at 
the  time  of  the  commission  of  the  offense 
(If  any)  he  was  in  a  state  of  drunkenness,  or 
Intoxication  by  the  recent  use  of  ardeut  spir- 
its, and  as  to  this  phase  of  the  case  you  are 
instructed: 

"That  neither  intoxication  nor  temporary 
Insanity  of  mind,  produced  by  the  voluntary 
recent  use  of  ardent  spirits,  constitutes  In 
this  state  any  excuse  for  the  commission  of 
crime,  nor  does  intoxication  mitigate  either 
the  degree  or  penalty  of  crime,  but  evidence 
of  temporary  Insanity,  produced  by  such  re- 
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cent  use  of  ardent  spirits,  shonid  be  consid- 
ered in  mitigation  of  tlie  penalty  attached 
to  tlie  offense  for  wtiicb  ttie  defendant  is  on 
trial,  and  in  cases  of  murder  for  the  purpose 
of  determining  the  degree  of  murder  of 
which  the  defendant  may  be  found  guilty. 

"However,  to  be  considered  at  all,  the  use 
of  ardent  spirits  must  have  been  Indulged  to 
the  extedt  of  producing  temporary  insanity, 
which  is  that  degree  of  Insanity  that  de- 
prives the  person  of  the  capacity  and  power 
to  distinguish  between  right  and  wrong  as  to 
the  particular  act  charged  against  him.  In 
other  words,  'temporary  insanity'  caused  by 
drunkenness  is  that  condition  of  the  mind 
directly  produced  by  the  use  of  ardent  spir- 
its, and  where  the  statQ  of  intoxication 
reaches  such  a  degree  that  the  person  b^ 
comes  Incapable  of  knowing  that  the  act  he 
is  doing  is  wrong  and  criminal.  Where  such 
is  the  case,  be  is  In  a  condition  of  temporary 
Insanity  within  the  meaning  of  our  statutes. 

"Now,  if  you  believe  from  the  evidence  in 
this  case  that  the  defendant,  at  the  time  of 
the  commission  of  the  offense  for  which  he 
is  on  trial  (if  you  find  him  guilty  of  such  of- 
fense), was  laboring  under  temporary  insani- 
ty as  above  defined,  produced  by  the  volun- 
tary recent  use  of  ardent  spirits,  you  will 
take  such  temporary  Insanity  into  considera- 
tion in  mitigation  of  the  penalty  attached  to 
the  offense  for  which  defendant  is  on  trial, 
and  arriving  at  the  degree  of  the  offense,  if 
any,  of  which  from  the  evidence,  if  any,  you 
may  find  the  defendant  guilty,  should  you 
find  him  guilty. 

"The  defendant  in  a  criminal  case  is  pre- 
sumed to  be  innocent  until  his  guilt  is  es- 
tablished by  legal  evidence,  beyond  a  reason- 
able doubt;  and  in  case  you  have  a  reason- 
able doubt  as  to  the  defendant's  guilt  you 
will  acquit  him  and  say  by  your  verdict,  'Not 
guilty.' 

"You  are  the  exclusive  judges  of  the  facts 
proved,  of  the  credibility  of  the  witnesses, 
nnd  of  the  weight  to  be  given  to  the  testi- 
mony ;  but  you  are  bound  to  receive  the  law 
from  the  court,  which  is  herein  given  you, 
and  be  governed  thereby." 

[2]  The  law — whether  wisely  or  not,  it  is 
needless  for  us  to  say — has  left  exclusively 
to  the  Jury  the  weight  to  be  given  to  the  tes- 
timony and  the  credibility  of  the  witnesses. 
They  see  and  hear  the  witnesses  and  are  bet- 
ter competent  to  Judge  of  these  matters  than 
this  court  when  what  is  testified  before  them 
is  only  written  down  By  the  court  stenog- 
rapher. They  are  all  disinterested,  unbiased, 
nnd  unprejudiced.  Besides  this,  the  trial 
judge,  who  is  also  unbiased  and  unpreju- 
diced, whoUy  disinterested,  hears  and  sees 
the  same  thing.  He  is  much  better  qualified 
to  Judge  of  the  weight  to  be  given  to  the  evi- 
dence and  the  credibility  of  the  witnesses 
than  this  court  can  be.  This  court,  under 
the  circumstances,  simply  has  the  power  and 
authority  to  determine  whether  there  was 


sufildent  evidence  to  Justify  and  authorize 
the  verdict  of  the  jury  and  the  action  of  the 
lower  court.  We  are  not  unmindful  of  the 
gravity  of  the  task  before  us  when  the  death 
penalty  has  been  inflicted,  and  we  always 
undertake  to  scrutinize  the  record  with  a 
great  deal  of  care  to  see  that  the  defendant 
has  had  a  fair  and  impartial  trial  and  that 
the  evidence  justifies  the  verdict  and  that 
there  are  no  reversible  errors  committed  in 
the  charge,  the  introduction  or  exclusion  of 
testimony,  properly  complained  of. 

[3,4]  In  this  case  we  hove  reached  the 
conclusion  that  the  evidence  fully  Justifies 
the  verdict  of  murder  in  the  first  degree  and 
that  it  clearly  Justified  the  jury  to  find  that 
the  killing  was  with,  express  malice. 

[B]  The  question  of  what  penalty  shall  be 
inflicted — whether  that  of  death  or  life  sen- 
tence— is  peculiarly  the  province  of  the  jury 
under  the  guidance  of  the  lower  court. 

We  are  thoroughly  satisfied  that  we  would 
not  be  Justified  in  reversing  and  remanding 
this  cause,  and  that  the  verdict  of  the  Jury 
is  fully  supported  by  and  is  in  accordance 
with  the  evidence.  The  case  will  therefore, 
be  afllrmed. 

DAVIDSON,  P.  J.  (dissenting).  My  Breth- 
ren have  set  out  pretty  fully  the  facts  in  the 
majority  opinion,  holding  them  sufficient  to 
Justify  the  verdict  of  the  jury  assessing  the 
death  penalty.  I  have  given  the  matter  very 
serious  consideration,  and,  while  I  would  be 
cautious  in  dissenting  on  a  question  of  fact 
ascertained  by  the  jury,  yet  I  do  not  believe 
the  evidence  in  this  case  is  suflScient  to  jus- 
tify the  death  penalty,  which  is  predicated 
in  this  case  alone  upon  express  malice.  If 
there  be  not  express  malice  shown  so  as  to 
justify  the  infilctlon  of  the  death  penalty,  the 
judgment  ought  to  be  reversed.  Had  the 
jury  assessed  a  verdict  of  murder  in  the  sec- 
ond degree,  with  a  severe  penalty,  I  would 
not  have  dissented.  There  Is  too  much  un- 
certainty about  the  facts,  as  shown  by  the 
record,  in  my  judgment  to  justify  the  inflic- 
tion of  death.  There  is  not  sufficient  evi- 
dence, as  I  read  the  statement  of  facts,  to 
show  express  malice.  The  evidence  for  the 
state  is  full  of  contradictions  on  the  most  ma- 
terial facts.  The  old  mother  contradicts  her- 
self about  every  material  question  almost 
upon  which  she  does  testify,  not  only  as  to 
the  details  of  the  homicide,  but  all  the  oc- 
currences of  the  night  upon  which  the  homi- 
cide is  said  to  have  been  committed.  Her 
testimony  is  out  of  harmony  with  that  of  her 
grandson,  Agular.  The  officers  contradict 
these  witnesses  about  the  condition  of  things 
when  they  reached  the  room  where  the  par- 
ties were,  and  the  killing  occurred.  The 
fact,  if  it  be  true,  that  the  old  mother  of  the 
deceased  and  the  grandmother  of  Agular  was 
able  to  hold  appellant  down  on  the  bed  and 
he  on  top  of  her  and  prevent  his  use  of  the 
knife  for  26  or  30  minutes  would  be  evi- 
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dence  of  the  fact  tbat  the  man  vas'  In  an 
Inebriated  condition,  as  be  claimed,  and  this, 
taken  In  connection  with  the  fact  that  the 
deceased  and  defendant  had  been  friends  to 
the  time  of  'the  difficulty,  and  had  been 
drinking  ti^ether  that  night — appellant  was 
dmnk— would  show  a  want  of  express  mal- 
ice. The  facts  show,  from  the  state's  stand- 
pohit,  a  sudden  quarrel  and  consequent  kill- 
ing. This  is  much  enhanced  by  defense  evi- 
dence. No  previous  ill  will,  animosity,  or 
trouble  la  shown  to  have  ever  existed  be- 
fore th^  night,  and  they  had  been  friendly 
and  drinking  together  that  night  The  evi- 
dence is  confusing  as  to  the  condition  of 
things,  and  contradictory  on  almost  every 
question  or  point  raised,  especially  the  evi- 
dence of  the  mother  of  deceased.  The  evi- 
dence of  the  officers,  to  some  extent,  breaks 
the  force  of  the  evidence  of  some  of  the  wit- 
nesses that  he  was  drunk.  They  said  they 
thought  he  was  simulating;  but  the  facts,  the 
amount  of  the  intoxicants  that  had  been  tak- 
en, are  in  the  case  as  a  part  of  it  and  must 
remain,  so  far  as  the  record  is  concerned. 
These  officers  thought  he  was  simulating. 
That  was  only  a  conclusion  on  their  part. 
While  drunkenness  is  not  an  excuse  for 
crime  under  onr  statute,  at  least  the  peculiar 
character  of  drunkenness  shown  here,  still  it 
Js  a  matter  our  statute  has  humanely  pro- 
Tlded  may  be  taken  into  consideration  in  as- 
certaining the  degree  of  homicide  and  in 
mitigation  of  the  penalty  attached  to  the  de- 
gree found.  Taking  the  testimony  in  Its  en- 
tirety and  all  the  circumstances  and  the 
manner  of  the  witnesses  testifying  In  connec- 
tion with  the  Immediate  facts,  as  shown  by 
the  testimony  of  all  the  witnesses  in  regard 
to  the  condition  of  the  room  where  the  par- 
ties were  and  where  the  homicide  occurred, 
In  my  Judgment,  they  are  not  sufficiently 
cogent  to  Justify  the  hanging  of  this  Mexi- 
can. I  am  unwilling  to  sanction  the  punish- 
ment under  the  state  of  case  made  by  the 
record. 

For  the  above  reasons  I  most  respectfully 
enter  my  dissent  I  believe  the  case  ought 
to  be  reversed,  and  the  cause  remanded  for 
another  trial. 


GRIMES  v.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov,  29, 
1911.) 

1.  Rxre  (S  45*)— BJviDEBfcB— Acts  of  Accused. 
_  Where,  in  a  prosecution  for  rape,  prosecn- 
tnx  testified  that  defendant  began  his  solicita- 
tion immediately  after  her  mother  and  brother 
Md  left  the  bouse  on  the  afternoon  of  the  day 
tie  offense  was  committed,  which  conduct  cul- 
nunated  in  the  attempt  to  ravish  her  that  even- 
ing, evidence  slMwing  what  was  said  and  done 
lathe  afternoon  at  the  time  prosecutrix's  mother 
and  brother  started  away  from  home,  including 
Qnendant's  objection  to  prosecutrix's  accompany- 


ing them,  which  would  furnish  an  opportunity 
for  tiis  misconduct,  was  admissible. 

[EM.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §§  52,  64;   Dec.  Dig.  |  45.*] 

2.  Cbdhnal  Law  ({  1169*)— AppbaI/— Pbej- 
■UDICE— Admission  of  Evidence. 

In  a  prosecution  for  assault  with  intent  to 
rape,  alleged  to  have  been  committed  in  the 
evening,  defendant  was  not  prejudiced  by  tin- 
court's  admitting  evidence  that  in  the  early  aft- 
ernoon of  the  same  day  defendant  refused  to 
Iiermlt  prosecutrix  to  go  to  town  with  her  moth- 
er and  brother  and  whipped  her  with  a  ropo, 
the  court  having  instructed  that  defendant  could 
not  be  convicted  for  whipping  prosecutrix,  and 
that  his  acts  could  only  be  considered  in  pass- 
ing on  his  motive  in  keeping. her  at  home,  if 
he  made  a  subsequent  assault,  as  alleged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3141 ;   Dec.  Dig.  §  1169.»] 

8.  Rape    (§    43*)^Evidencb— Condition    of 

Pbosectutbix. 

■In  a  prosecution  for  assault  with  intent  to 
rape,  evidence  that  two  days  after  the  alleged 
occurrence,  when  witness  saw  prosecutrix,  she 
noticed  that  her  lips  were  blue,  could  see  places 
on  her  neck,  bruised  spots  on  her  throat,  and  a 
bruised  place  on  her  lip,  was  admissible  as  res 
gestae. 

[EM.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §  65 ;  Dec.  Dig.  §  43.*] 

4.  Witnesses  (8  268*)— Ceoss-Examination— 
Reference  to  Former  Tbial. 

It  was  not  error  to  permit  the  state  to 
ask  one  of  defendant's  witnesses,  on  cross-ex- 
amination whether  be  had  testified  at  a  former 
trial. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §8  931-948;  Dec.  Dig.  (  268.*] 

5.  Criminal  Law  (J  683*)— Tbiai>-Recep- 
TioN  OF  Evidence- Rebuttal, 

Where,  in  a  prosecution  for  assault  with 
intent  to  rape,  alleged  to  have  been  committed 
by  defendant  on  his  stepdaughter,  her  mother 
testified  as  a  witness  for  defendant  that  prose- 
cutrix bad  never  told  her  anything  about  it,  it 
was  permissible  for  prosecutrix  to  testify  in  re- 
buttal that  she  told  her  mother  the  first  time 
she  saw  her  after  leaving  the  house  about  the 
occurrence  in  the  presence  of  another  woman. 

[EM.  Note.— ?For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  1615-1617;  Dec.  Dig.  § 
683.*] 

6.  Cbiminal  Law  (§  351*)— Evidence— Offer 
TO  Bribe  Witness. 

In  a  prosecution  for  assault  with  intent  to 
rape,  a  witness  was  properly  permitted  to  state 
that  defendant  had  come  to  him  after  a  former 
trial,  and  stated:  "If  you  had  testified  like  I 
wanted  you  to  do  at  the  trial,  you  would  have 
been  $25  better  off,"  such  being  an  Indirect  of- 
fer of  a  bribe,  if  the  witness  would  so  testify 
in  the  future. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  782;  Dec.  Dig.  J  351.*] 

7.  Criminal  Law  (§  829*)— Trial— Instruc- 
tions— Bequests. 

It  is  not  error  to  refuse  a  request  to  charge 
covered  by  instructions  given. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  2011;  Dec.  Dig.  §  829.*] 

8.  Cbiminal  Law  (§  706*)  — Conduct  of 
Counsel— ExXmination  of  Witnesses— Im- 
proper Questions. 

It  was  improper  for  a  county  attorney  to 
repeat  an  improper  question  after  the  court  had 
ruled  that  it  was  incompetent. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1661;  Dec.  Dig.  i  706.*] 
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9.  Cbiuinal  Law  (S  369*)— Other  Offenses 
—Assault  to  Rape. 

In  a  prosecution  for  assault  with  intent  to 
rape  on  a  person  more  than  15  years  of  age, 
evidence  of  prior  attempts  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  822-824;  Dec.  Dig.  §  369.*] 

10.  Criminal  Law  (§  728*)— Tbial— Miscon- 
duct OF  Attorney. 

In  a  prosecution  for  assault  with  intent  to 
rape  defendant's  stepdaughter,  the  county  at- 
torney, after  unsuccessfully  attempting  to  show 
other  assaults  on  prosecutrix's  sisters,  in  his 
closing  argument  stated  to  the  jury  that  they 
left  home  because  they  were  compelled  to  slave 
for  defendant  and  because  he  tried  to  debauch 
them.  He  characterized  defendant  as  a  "brute," 
and,  on  this  being  objected  to,  reiterated  that 
defendant  was  a  "brute  of  the  yUest  kind,"  that 
he  did  not  dare  put  his  character  in  issue,  be- 
cause the  state  had  a  dozen  witnesses  to  show 
how  other  girls  were  treated  and  how  they  had 
to  slave  tor  defendant  and  were  never  allowed 
to  go  to  achooL  Beld,  that  such  argument  eon- 
Btituted  misconduct  sufficient  to  require  a  re- 
yersal  on  proper  biUs  of  exception  being  reserved, 
though  no  special  charges  in  regard  thereto  was 
requested. 

[EM.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  fi  1689-1691;  Dec.  Dig.  § 
728.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robt.  B.  Seay,  Judge. 

George  Grimes  was  convicted  of  rape, 
and  he  appeals.    Reversed  and  remanded. 

Plerson,  O'Donnell  &  Plerson  and  Walker 
&  WilllAms,  for  appellant  C.  E.  Lane,  Asst 
Atty.  Gen.,  for  tlie  State. 

HARPER,  J.  Appellant  veas  indicted, 
charged  with  the  offense  of  assault  to  rape 
upon  his  stepdaughter  on  or  about  August 
9,  1909.  When  tried  he  was  convicted,  and 
■his  punishment  assessed  at  15  years  in  the 
penitentiary.  Appellant  complains  of  the 
action  of  the  court  in  overruling  his  appli- 
cation for  a  continuance.  In  view  of  the 
disposition  we  -will  make  of  this  case,  it  Is 
not  necessary  to  pass  on  this  question. 

The  prosecuting  witness,  Bessie  Smith, 
testified:  "Up  until  the  time  I  went  to 
Grand  Prairie  I  lived  with  my  stepfather, 
George  Grimes,  and  my  mother.  I  was  liv- 
ing with  them  on  the  5th  of  August,  1909. 
I  left  there  on  the  5th  of  August,  about  8 
o'clock,  after  dark.  I  went  to  Mrs.  Had- 
dock's and  stayed  all  night  After  I  left 
Mrs.  Haddock's  I  went  to  Mrs.  Morris' 
house,  and  stayed  a  night  and  two  days. 
On  the  5th  day  of  August  1909,  George 
Grimes  wanted  me  to  go  to  the  bottom  with 
him.  He  was  going  to  send  my  mother  and 
little  brother,  Everett  to  Grand  Prairie,  and 
make  me  go  to  the  bottom  with  him.  He 
sent  them  to  Grand  Prairie  for  some  groceries. 
I  got  ready  to  go  with  them,  and  told  him  I 
was  going,  and  he  told  me  that  I  would  not 
go,  that  I  had  to  go  to  the  bottom  with  him, 
and  I  says,  'No,  I  am  not  going,'  and  he 
says,  'I  will  show  you  whether  you  will  go  or 
not.'     He  sent  my  brother  after  a  check 


line,  and  whipped  me  to  the  bouse.  After  he 
got  the  strap  and  whipped  me  to  the  house, 
he  says,  *By  God,  I  will  show  yon  whether 
you  will  stay  with  me;  you  go  change  your 
clothes,'  and  I  commenced  crying.  My 
mother  was  right  there  when  he  did  this,  and 
then  they  hitebed  the  team  up  and  went 
off.  After  my  mother  left  I  went  in  my 
room  and  sat  down,  and  he  came  in  and 
asked  me  to  let  lilm  sit  behind  me,  and  I 
told  him  that  I  wouldn't  do  it  and  I  got 
up  and  Jumped  out  of  the  door,  and  he  said. 
'Come  in,  Bess.  I  am  not  going  to  do  any- 
thing to  you;  come  in.  If  you  will  Just  let 
me  do  what  I  want  to,  it  won't  take  me  but 
a  few  minutes,'  and  I  said  I  wouldn't  do  it 
and  he  Jumped  out  of  the  door  and  caught 
me,  and  I  Jerked  loose  from  him  and  was 
out  in  the  yard  crying,  and  he  went  in  the 
house.  He  kept  talking  to  me.  He  says, 
'Won't  you  come  In  and  let  me  do  it?'  And 
I  said  I  would  not,  and  he  said,  'I  will  do 
what  I  want  to  do,  or  I  will  have  my  neck 
broke,'  and  I  says,  'I  am  not  coming  In 
there,'  and  be  did  not  say  much  then  and 
let  me  alone  for  a  few  minutes,  and  then 
directly  he  commenced  again  wanting  me  to 
come  in  the  house.  He  said,  'Just  come  in. 
I  won't  hurt  you.'  He  said,  'If  I  hurt  you, 
holler,  and  I  will  turn  you  loose,*  but  I 
would  not  do  it.  After  my  mother  and 
brother  came  back  he  sent  my  brother  to  my 
other  brother's,  and  sent  my  mother  out  to 
the  barn  to  feed  the  mules.  My  mother 
came  back,  and  he  said  to  her:  *Xou  go 
back  out  there  and  stay  until  I  tell  you  to 
come  in  the  house,'  and  after  she  went  out 
again  he  commenced  after  me  to  come  in 
the  house.  He  says,  'Bess,  you  had  better 
come  in  the  house  and  let  me  do  wtiat  I 
want  to  do,'  and  I  told  him  that  I  wouldn't, 
and  he  says,  'I  will  do  it  if  it  breaks  my 
neck,'  and  he  grabbed  me  by  the  arms  and 
took  me  behind  the  door  and  pulled  m.v 
dress  up.  When  he  got  me  behind  the  door 
he  hit  me  in  the  mouth  and  choked  me. 
He  said  to  me,  'If  you  don't  shut  up  some- 
body will  come  in  here  and  take  me  out,' 
and  I  told  him  I  wanted  loose,  and  he  tried 
to  turn  me  round,  and  I  wouldn't  do  it 
He  had  his  person  out,  and  put  it  up  against 
me — behind  me.  He  would  try  to  turn  nie 
around,  and  every  time  he  would  get  m" 
around  I  would  Jerk  loose,  and  he  would 
Just  keep  on  trying.  He  never  did  get  me 
turned  around  good.  After  I  got  loose  from 
him  I  run  out  to  the  bam  where  my  mother 
was,  and  told  her  about  it  I  told  my  mother 
about  It  in  the  presence  of  my  sister,  Willie 
Smith.  This  occurred  about  7  o'clock  at 
night."  "George  Grimes  struck  me  three  or 
four  times  in  the  mouth,  and  choked  me. 
when  he  had  me  behind  the  door.  He  eilao 
hit  me  on  the  shoulders  and  on  the  arms. 
When  he  hit  me  in  the  mouth  It  made  a 
big  black  place  there."' 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  Mo.  Series  ft  Rep'r  Indexes 
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[1]  Various  objecttons  were  urged  to  this 
testimony,  especially  tbat  portion  of  same 
trbicli  relates  to  what  was  said  and  took 
place  In  tbe  afternoon  at  the  time  her  moth- 
er and  brother  started  to  Grand  Prairie. 

[2]  We  tblnk  it  was  all  admissible  except 
tbat  portion  wherein  she  says  he  whipped 
ber  with  a  rope,  In  view  ot  the  fact  that 
tbe  witness  states  appellant  began  the  at- 
tempt to  have  sexual  Intercourse  with  her 
immediately  after  her  mother  and  brother 
left,  and  which  conduct,  she  says,  culminat- 
ed Id  the  attempt  forcibly  to  do  so  at  7 
o'clock  that  evening.  His  objecting  to  her 
going  to  Grand  Prairie  would  furnish  an 
opportunity  for  him  to  accomplish  his  pur- 
pose, and,  while  admitting  lu  evidence  tbe 
statement  that  he  whipped  her  to  make  her 
stay  at  home,  might,  perhaps,  have  a  tend- 
ency to  prejudice  the  Jury  against  him,  yet, 
In  view  of  the  fact  that  the  court  limited 
in  his  charge  this  testimony,  and  the  Jury 
were  instructed  he  could  not  be  convicted 
for  whipping  ber  that  evening,  and  his  acts 
and  conduct  could  only  be  considered  In 
passing  on  his  motive  and  intent  in  keeping 
ber  at  home  If  he  made  a  subsequent  as- 
sault as  alleged,  no  such  error  is  presented 
as  would  necessitate  a  reversal.  The  facts 
are  so  entwined  with  each  other  as  to  ren- 
der the  entire  transaction  admissible  In  evi- 
dence, except  that  part  relative  to  the  whip- 
ping in  the  afternoon,  which  should  not  be 
admitted  on  another  trial. 

[3]  Appellant,  in  a  proper  bill,  complains 
tbat  the  prosecuting  witness'  sister,  Lettie 
Smith,  was  permitted  to  testify  that,  when 
she  saw  the  prosecuting  witness,  "her  lips 
Trere  blue;  I  could  see  places  on  her  neck 
and  the  prints  of  fingers,  bruised  spots  on 
her  throat  and  a  bruised  place  on  her  lip," 
claiming  that  it  was  two  full  days  after 
tbe  alleged  occurrence  before  this  sister  saw 
tbe  witness,  and  was  too  remote.  In  prose- 
cotlons  for  rape  it  has  always  been  held 
tbat  tbe  statements  of  the  witness  are  not 
admissible  as  original  testimony,  imless  so 
connected  with  the  offense  as  to  become  a 
part  of  tbe  res  gesUe,  but  a  different  rule 
bas  always  prevailed  In  regard  to  the  ap- 
pearance of  a  witness,  ber  condition  and 
tbe  condition  of  her  clothing,  and  this  is 
beld  to  be  admissible  in  evidence.  This  Is 
not  hearsay,  nor  does  one  depend  on  tbe 
knowledge  of  another,  but  Is  simply  stating 
as  facts  what  he  sees  and  knows.  The  case 
of  PetTerling  v.  State,  40  Tex.  492,  makes 
this  distinction  clear,  and  has  always  been 
regarded  as  a  leading  case  in  announcing 
the  true  rule.  This  rule  has  always  been 
followed  in  tills  state  so  far  as  we  have 
been  able  to  ascertain  In  cases  of  rap6  or 
assault  with  Intent  to  commit  rape.  This 
also  applies  to  the  testimony  of  Lettie  Smith 
and  the  other  witnesses  who  testify  to  the 
condition  of  prosecuting  witness  and  the 
bruises  on  her  i)erson.    None  of  her  state- 


ments to  those  witnesses  were  admissible, 
nor  did  the  court  admit  them.  The  court, 
as  shown  In  the  bill,  also  excluded  that 
portion  of  the  statement  wherein  the  wit- 
ness stated  "and  prints  of  fingers,"  this  be- 
ing a  conclusion  of  witness  as  to  what  caus- 
ed the  bruises  on  tbe  neck. 

[4]  There  was  no  error  in  permitting  the 
state  to  prove  by  the  witness  Threadglii 
tbat  he  had  not  testified  at  a  former  trial. 
This  was  a  witness  for  the  defendant,  and 
was  permissible  in  cross-examination.  It 
is  not  every  question  in  regard  to  a  former 
trial  that  is  inadmissible,  but  no  question 
must  be  asked  In  regard  to  a  result  of  a 
former  trial.  It  becomes  necessary  at  times 
to  refer  to  a  former  trial,  and  unless  the 
question  Is  so  framed  and  answer  given  as 
results  in  injury  to  defendant,  it  presents  no 
error. 

[6]  Neither  was  there  error  in  permitting 
the  prosecuting  witness  to  state  that  she  told 
her  mother,  the  first  time  she  saw  ber  after 
leaving  the  house,  about  the  occurrence  in 
the  presence  of  Mrs.  Ollie  Smith.  Her  moth- 
er had  stated  that  prosecuting  witness  had 
never  told  her  anything  about  it,  and  was 
used  as  a  witness  by  defendant  to  prove  this 
fact,  and  it  was  permissible  for  the  witness 
to  state  in  rebuttal  she  had  done  so. 

[6]  Nor  was  it  error  to  i>ermlt  a  witness 
to  state  that  defendant  bad  come  to  him  and 
stated,  "If  you  bad  testified  like  I  wanted 
you  to  do  at  the  trial  you  would  have  been 
$25  better  off."  This  was  an  indirect  way 
of  offering  the  witness  a  bribe  If  he  would 
so  testify  in  future. 

[7]  The  court  did  not  err  in  refusing  to 
give  defendant's  special  charges  Nos.  2  and 
3  inasmuch  as  these  charges  were  covered 
in  the  main  charge,  and  in  special  charge  No. 
1  given  at  defendant's  request,  which  suffi- 
ciently presented  the  question  of  "force," 
as  applied  to  this  character  of  offense. 

[S]  In  a  proper  bill  it  Is  shown  that  the 
county  attorney  asked  the  prosecuting  wit- 
ness, "Miss  Bessie,  state  whether  or  not 
George  Grimes  ever  made  any  similar  as- 
saults on  you  prior  to  August  5,  1909,"  which 
question  was  objected  to  by  the  defendant 
and  which  objection  was  sustained  by  the 
court.  The  bill  further  shows  that  on  the 
next  day  when  this  witness  was  again  on 
the  stand  the  county  attorney  stated  to  the 
court  that  he  was  going  to.  again  ask  tbe 
question  that  the  court  had  ruled  was  not 
admissible,  when  defendant  objected  to  him 
being  permitted  to  ask  tbe  question,  but  the 
court  permitted  the  county  attorney  to  again 
ask  the  question,  whether  or  not  appellant 
ever  made  a  similar  assault  on  ber  prior  to 
this  time,  and  when  tbe  question  was  asked, 
the  court  again  sustained  the  objection. 
Such  practice  should  not  be  Indulged  in.  It 
was  improper  to  repeat  tbe  question,  after 
the  court  had  ruled  thereon,  and  while  we 
perhaps  would  not  reverse  the  case  for  this 
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alone,  yet,  as  the  case  mnst  be  tried  again, 
we  hope  It  will  not  be  permitted  to  occur  on 
another  trial. 

[9]  This  is  not  a  case  in  which  preTioos 
offenses  would  be  admissible  In  evidence — 
it  is  a  rape  by  force  on  a  person,  or  assault 
with  Intent  to  rape  on  a  person,  more  than 
15  years  of  age — and  the  testimony  is  not 
such  as  would  render  admissible  prior  at- 
tempts, if  there  had  been  such,  and  this  way 
of  making  the  defendant  twice  object  to  the 
same  question  can  but  hare  the  effect  of 
creating  the  Impression  on  the  minds  of  the 
jury  that  there  had  been  prior  attempts. 

[10]  By  bills  of  exceptions  it  is  shown  that 
the  county  attorney  in  his  closing  argument 
said:  "Why  was  it  they  left  home?  It  Is 
because  they  slaved  for  him,  and  because  he 
tried  to  debauch  them;  that  Is  the  reason 
of  it.  Her  sisters  would  not  put  up  with  It 
Do  you  blame  them  for  not  living  with  him 
and  not  speaking  to  him?"  Again  he  said: 
"They  have  objected  because  I  have  referred 
to  him  as  a  brute.  I  say  to-day  that  he  Is  a 
brute  of  the  vilest  kind."  Again  he  said: 
"We  have  character  witnesses  here  by  the 
dozen  and  they  know  It  They  did  not  dare 
to  put  his  character  in  issue.  Did  they  at- 
tack the  character  of  these  girls?  No.  They 
did  not  dare  do  It.  If  they  had  put  his  char- 
acter in  issue  we  would  have  shown  you  how 
these  girls  were  treated;  how  they  had  to 
slave  for  him  and  were  never  allowed  to  go 
to  school."  Proper  bills  of  exceptions  were 
reserved,  but  no  special  charges  in  regard 
thereto  were  requested,  and  the  question-  is. 
Were  such  remarks  of  such  character  as 
to  work  a  reversal  of  this  case  when  no  spe- 
cial charges  were  requested?  There  was  no 
evidence  in  the  record  that  defendant  had 
debauched  the  prosecuting  witness'  sisters, 
and  had  it  been  offered  it  would  not  have 
been  admissible  in  this  case,  and  yet  the 
prosecuting  officer  Is  telling  the  Jury  that 
the  other  girls  had  left  home  because  defend- 
ant had  attempted  to  debauch  them.  Again, 
the  defendant  did  not  testify  in  this  cfise 
and  bad  not  put  his  reputation  in  issue.  He 
had  a  right  to  do  so,  if  he  so  desired,  but 
the  state  has  no  right  to  attack  his  rep- 
utation or  put  it  In  issue  if  he  does  not  do 
so.  And  whOe  the  testimony  of  the  char- 
acter witnesses  was  not  admissible,  the  coun- 
ty attorney  tells  the  Jury  he  has  a  dozen  of 
them  in  attendance  on  court,  and  if  the 
defendant  had  dared  to  put  bis  character  in 
issue  he  would  have  proven  by  them  how 
these  girls  were  treated,  hqw  they  had  slav- 
ed, and  were  never  permitted  to  go  to  school. 
Also  that  he  could.  If  permitted,  have  proven 
the  girls  had  a  good  reputation.  The  rules 
of  law  are  made  to  govern  the  state  as  well 
as  the  defendant,  and  when  it  says  testimony 
is  inadmissible,  prosecuting  officers  cannot 
make  witnesses  of  themselves,  and  state 
what  they   could   have   proved,    and,    using 


snch  testimony  as  a  basis,  built  denunciatory 
and  unauthorized  argument  thereon.  We  are 
of  the  opinion,  as  the  county  attorney  in  his 
closing  argument  testified  that  this  defend- 
ant iiad  tried  to  debauch  the  other  girls,  and 
for  this  reason  they  had  left  home,  bad  tes- 
tified as  to  defendant's  reputation,  which 
was  not  an  issue  in  the  case,  and  that  it  was 
bad,  and  bow  he  mistreated  the  girls,  and 
had  also  stated  that  the  girls'  reputation, 
whom  he  stated  defendant  had  attempted  to 
debauch,  was  good,  that  this  case  should  be 
reversed  for  such  improper  conduct  We  al- 
ways regret  to  reverse  a  case  because  of  im- 
proper argument,  yet,  when  prosecuting  offi- 
cers In  their  zeal  and  earnestness  so  far  step 
outside  the  bounds  of  the  ULw,  and  use  lan- 
guage that  is  denunciatory,  and  argue  facts 
so  detrimental,  which  have  no  basis  in  the 
testimony,  they  must  learn  that  verdicts 
thus  won,  come  too  dear,  and  this  court  will 
not  permit  such  conduct.  Trials  are  ex- 
pensive, and  take  up  time  of  the  trial  court, 
and  the  time  of  this  court,  and  we  trust  that 
all  prosecuting  officers  In  their  argument  will 
confine  themselves  to  the  evidence  and  prop- 
er deductions  therefrom. 

In  this  case  there  was  no  basis  in  the  tes- 
timony for  such  remarks,  no  excuse  for  them, 
and  they  are  of  so  hurtful  and  Inflammatory 
character,  this  cause  Is  reversed  and  re- 
manded for  another  trial. 


DAVIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Not.  22, 
1911.) 

1.  .Jury  (§  29»)— Waiver  of  Right  to  Jubt 
TbiaI/— Cbiminal  Cases. 

A  jury  trial  cannot  be  waived  in  a  criminal 
case. 

(Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  f$  197-203 ;    Dec.  Dig.  §  29.*] 

2.  Cbiminal  Law  (8  731*)— Tbial— Pbovisce 
OF  Jubt— Issues  of  Fact. 

The  jury  are  the  judges  of  the  issues  of 
fact. 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Big.  8§  1694,  IGOo;  Dec  Dig.  | 
731.*] 

3.  Cbiminai,  Law  (S  742*)— Tbiai^Pbovisck 
OF  Juby— Cbedibility  of  Witnesses. 

The  jury  are  the  judges  of  the  credibility 
of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1719-1721;  Dec  Dig.  { 
742.*] 

4.  Cbiminal  Law  (§  741*)— TbiaI/— Pbovisce 
OF  .TuRY— Weight  of  EvinENCB. 

The  jurors  are  made  the  judges  of  the 
weight  of  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1703,  1713;  Dec.  Dig.  i 
741.*] 

5.  Cbiminal   Law   (8   60S*)— Continuance- 
Application— IIeabing  AND  Pboof. 

On  a  hearing  on  an  application  for  a  con- 
tinuance on  the  ground  of  absence  of  witnesses, 
the  affidavit  or  statement  of  the  alisent  witness 
as  to  the  truth  of  the  allegations  in  the  applica- 
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tion  for  a  continuBnce  respecting  the  testimony 
he  woold  give  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  |{  1364-1368;  Dec.  Dig.  | 
tiO&»l 

6.  Cbiuinai.  Law  ({  917*)— MonoR  tob  New 
Tbui^Gonbidebation  of  Atfidavub  Sub- 
mitted  WITH  Application   fob  Continxt- 

A>XE. 

Where  an  application  for  a  continuance  is 
OTerruled,  it  and  its  contents  will  be  considered 
from  the  standpoint  of  the  facts  as  introduced 
before  the  jury,  when  raised  on  motion  for  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {|  2161,  2m;  Dec.  Dig.  I 
917.*] 

T.  Depositions  (|  1.S*)— Gboundb  fob  Tak- 

150— DiSABILITT— "IirriBM." 

The  statute  which  provides  that  depositions 
of  witnesses  may  at  the  request  of  defendant  be 
taken  when  the  witness  is  aged  or  infirm  has 
no  reference  to  a  woman  who  has  been  confined 
Id  childbirth,  and  such  fact  would  not  render 
her  "infirm." 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  f  28;  Dec.  Dig.  I  13.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4.  p.  3583.] 

8.  CsiMiNAi.  Law  (§  595*)— Continuanob— 
Gbounos— Absencx  or  Witness. 

Defendant,  on  his  trial  for  burglary,  made 
to  application  for  continuance  on  the  ground 
of  the  absence  of  witnesses,  and  made  a  showing 
of  sufficient  diligence,  and,  as  a  part  of  the  ap- 
plication, an  affidavit  Of  the  absent  witness 
showed  that  he  would  have  testified  as  was  set 
out  in  the  application,  and  a  certificate  made  a 
part  of  the  application  showed  that  another 
lierson  would  have  stated  that  he  met  defend- 
ant at  about  the  time  of  the  alleged  burglary. 
The  case  for  the  state  consisted  of  the  testimony 
of  witnesses  who  met  defendant  going  in  the 
direction  of  the  burglarized  house,  of  unsatis- 
factoiy  testimony  as  to  tracks  around  the  house, 
and  that  some  bacon  identified  by  the  alleged 
owner  was  found  buried  in  the  house  of  the 
defendant,  which  was  denied  by  defendant. 
Held,  that  as  the  inculpatory  facts  were  weak 
and  purely  circumstantial,  the  evidence  conflict- 
ing, and  as  the  absent  witnesses  would  have 
positively  testified  to  an  alibi,  that  the  applica- 
tion for  continuance  should  have  been  granted. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  {{   1325-1327;    Dec.   Dig.   i 

9.  Cbimisai.  Law  (J  596*)  —  Continuance — 
GBonNDS— Matebiautt. 

Testimony  of  an  absent  witness,  which,  as 
stated  in  an  application  for  a  continuance,  meets 
the  state's  case  at  its  strongest  points,  and  is 
in  direct  conflict  with  it,  ia  material. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.   {f  1323-1327 ;    Dec.   Dig.  i 

10.  Ckiminal  Law  (J  1037*)  —  Tbial  —  Re- 
quECTB  FOB  Instructions. 

As  a  general  rule  it  is  necessary  that  an 
appellant  ask  written  instructions  in  respect  to 
the  remarks  and  comment  of  opposing  connsel. 
It  he  desires  such  instructions. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Ij^.^Cent.  Dig.  |{  1691,  2645;    Dec.   Dig.  { 

11.  Cbiiiinai,  Law  (S  730*)  —  Abguuent  of 
CoossEL— Action  of  Ootjbt. 

.In  a  trial  for  burglary,  where  defendant's 
motion  for  continuance  on  the  ground  of  absent 
witnesses  bad  been  overruled,   the  prosecuting 


attorney  In  his  closing  argument  said  "Davis 
had  some  testimony  that  he  could  have  gotten, 
and  that  was  Ernest  Davis,  because  he  testified 
that  he  met  Ernest  Davis  as  he  went  home," 
and  upon  objection  the  court  instructed  the  jury 
orally  to  disregard  the  remark,  but  declined  to 
give  defendant's  special  charge  relating  to  such 
remark.  Held,  in  view  of  the  statute  requiring 
that  a  charge  be  given  iu  writing,  that  the  re- 
mark was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1693 ;   Dec.  Dig.  {  730.*] 

Appeal  from  District  Court  Clay  Countj'; 
P.  A.  Martin,  Judge. 

J.  Davis  was  convicted  of  burglary,  and  be 
appeals.    Reversed  and  remanded. 

Taylor  &  Jones,  for  appellant  C.  E.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict 
ed  of  burglary,  his  punishment  being  assessed 
at  two  years  confinement  In  the  penitentiary. 

1.  The  case  Is  one  of  circumstantial  evi- 
dence. No  witness  testifies  with  any  degree 
of  accuracy  or  certainty  to  facts  which  would 
show  appellant's  presence  at  the  time  and 
place  of  the  burglary.  It  is  claimed  by  one 
of  the  witnesses  for  the  state  that  he  met  ap- 
pellant and  two  other  parties  at  the  edge  of 
the  little  town  of  Charlie  going  in  the  direc- 
tion of  the  alleged  burglarized  house,  which 
is  something  like  two  miles  from  where  be 
met  them.  This  was  after  dark.  It  is  claim- 
ed by  the  witnesses  that  two  tracks  were 
found  at  the  burglarized  house;  they  were 
traced  from  the  burglarized  bouse  east  in 
the  direction  of  the  little  town  of  Charlie 
which  was  east,  until  they  reached  a  certain 
point  where  the  tracks  separated  and  both 
were  lost  The  witnesses  were  unable  to  fol- 
low tbem.  It  is  also  shown  that  appellant, 
when  met  by  the  witness,  going  In  a  westerly 
direction  of  the  little  town  of  Charlie,  was 
going  as  well  in  the  direction  of  borne  and 
could  have  gone  by  that  road  home,  bis  resi- 
dence l>elng  about  northwest  of  the  little 
town  of  Charlie  and  about  a  mile  distant. 
The  theory  of  the  state  was  that  L.  D.  Mc- 
Grew  and  his  son  were  the  other  two  parties. 
Somewhere  from  300  to  600  yards  from  Mc- 
Grew's  bouse  was  found  burled  some  bams 
and  shoulders,  which,  it  is  claimed,  were  tak- 
en from  the  burglarized  bouse.  This  meat 
was  practically  as  near  the  residence  of  other 
people  as  that  of  McGrew.  Near  the  resi- 
dence of  appellant  on  Monday  after  the  al- 
leged burglary  on  Saturday  night  was  found 
two  bams  and  one-half  of  a  shoulder  of  ba- 
con. One  of  these  bams  was  identified  by  the 
alleged  owner  by  reason  of  certain  marks 
placed  on  it  in  cutting  into  it  to  ascertain  if 
it  was  spoiled-  The  defensive  theory  was  an 
alibi.  The  appellant  himself  testified  that 
be  did  not  meet  the  state's  witness,  as  8tate<1 
by  that  witness  but  that  he  went  another, 
road  borne,  and  bad  no  connection  or  partlcl- 
paucy  in  the  burglary.    This  much  of  the  case 
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]b  stated  In  a  general  way  in  order  to  discuss 
the  application  for  a  continuance.  This  ap- 
plication was  sought  on  account  of  two  wit- 
nesses. The  diligence,  up  to  the  time  of  the 
application  being  overruled,  was  unquestiona- 
bly sufficient.  It  was  the  first  application. 
The  state's  contention,  after  overruling  the 
application  for  continuance,  was  that  the 
attendance  of  one  of  the  witnesses  could  have 
been  secured.  The  wife  of  the  defendant  was 
in  such  condition  that  she  could  not  attend 
the  trial.  She  had  recently  been  confined, 
and  had  not  sufficiently  recovered  to  leave 
home  and  attend  the  court.  By  his  wife  ap- 
pellant expected  to  prove  that  he  was  at 
home  on  the  night  of  the  alleged  burglary, 
and  reached  home  from  the  little  town  of 
Charlie  about  8:30  o'clock  and  remained  at 
the  house  the  entire  night  The  house  was 
evidently  burglarized  at  a  time  when  appel- 
lant, if  her  testimony  Is  true,  could  not  have 
been  a  participant  He  expected  to  prove 
that  appellant  never  brought  any  meat  to  bis 
bouse,  and  did  not  bury  the  meat  found  near 
their  home.  There  was  a  oertlflcate  of  a  phy- 
slclati  made  a  part  of  the  application  show- 
ing that  Mrs.  Davis,  appellant's  wife,  was 
not  able  to  attend  court  By  the  witness  Er- 
nest Davis  he  expected  to  prove  that  on  the 
night  of  the  alleged  burglary  he  met  appel- 
lant north  of  the  scboolbouse,  going  home; 
that  it  was  after  8  o'clock  when  be  met  him, 
and  be  was  alone  at  that  time,  and  that  he 
had  a  conversation  with  appellant  Among 
other  things,  he  mentioned  the  fact  that  he 
was  en  route  home;  that  this  testimony 
would  positively  contradict  the  witness  Neal, 
who  testified  he  met  appellant  going  west. 
The  absent  witness  Davis  placed  him  going 
north;  Neal  placed  him  going  west.  It  may 
be  stated  in  a  general  way  that  the  testimony 
of  the  absent  witnesses  would  have  contradict- 
ed the  state's  witness  Neal,  and  shown  that  it 
would  have  been  an  imiposstbllity,  under  their 
testimony,  for  appellant  to  have  been  con- 
nected with  the  burglary.  It  may  also  be 
stated  in  a  general  way  that  there  was  no 
question  of  the  fact  that  appellant  was  in  the 
little  town  of  Charlie  at  dark  and  was  seen 
and  talked  to  by  witnesses  who  testified  in 
the  case.  He  testifies  to  the  same  fact  and 
also  that  he  went  north  and  not  west  in  going 
home.  His  residence  was  fully  two  miles  or 
more  from  where  the  house  was  burglarized, 
and  a  mile  or  more  from  where  McGrew  liv- 
ed. It  is  also  stated  in  the  application  that 
they  did  not  have  time  to  take  the  deposi- 
tions of  the  wife;  and  further  stated  that 
they  did  not  believe  that  they  were  legally 
required  to  do  so.  A  bill  of  exceptions  was 
reserved  to  this  action  of  the  courj.  Upon 
the  motion  for  a  new  trial,  appellant  exhibit- 
ed, as  a  part  of  bis  application,  the  afiidavit 
of  the  absent  witness  Ernest  Davis  in  which 
he  swears  that  be  met  appellant  as  stated  by 
appellant  in  the  application.  In  other  words, 
he  would  have  testified,  be  swears,  as  was  set 
out  in  the  application.    The  affidavit  Is  suffi- 


ciently full  to  set  out  all  the  facts.  There  is 
also  a  certificate  of  John  BeverLng  madg  a 
part  of  this  application,  in  which  he  states 
that  he  went  to  a  party  at  Mr.  Leath's,  reach- 
ing there  about  half  past  9  o'clock.  The 
state  contested  this,  and  filed  also  an  affida- 
vit of  Ernest  Davis  showing  that  he  was  a 
nephew  of  appellant,  and  bis  father  told  him 
to  stay  at  home  and  that  accounted  for  bis 
absence  as  a  witness.  It  is  further  stated  in 
the  affidavit  that  no  attachment  was  issued 
for  him  after  his  disobedience  of  the  sub- 
poena, and  that  if  he  Iiad  been  phoned  to  corce 
to  court  as  a  witness  he  would  have  at- 
tended. It  is  also  made  to  appear  In  one  of 
the  affidavits  that  there  was  another  reason 
for  his  staying  at  home  besides  the  injunc- 
tion of  his  father,  and  that  is,  his  mother 
was  alone.  Leach  filed  an  affidavit  for  the 
state  to  the  effect  that  Ernest  Davis  was  at 
bis  house  at  a  party  that  night  and  tliat 
he  reached  there  about  8  o'clock  and  left 
about  11  o'clock.  All  of  this  controversy  on 
the  motion  for  a  new  trial  pertained  alone  to 
the  witness  Ernest  Davis  and  not  to  the  wife. 
The  contention  of  the  state  is  that  sufficient 
diligence  was  not  used  for  the  wife,  becanse 
her  depositions  were  not  sought  The  Idea 
underlying  this  contention  seems  to  be  that 
the  wife  was  brought  within  the  statutory 
terms  of  being  an  infirm  witness.  In  regard 
to  the  contest  over  the  motion  for  a  new 
trial,  we  would  say  that  if  such  contests  are 
to  prevail  it  would  amount  In  the  end  to  an 
abolition  of  the  trial  by  Jury.  If  an  applica- 
tion for  continuance,  good  on  its  face,  and 
setting  up  the  material  facts,  can  be  over- 
ruled, and  then  all  matters  In  regard  to  the 
materiality  of  the  testimony  be  tried  by  the 
Judge  on  affidavits  or  otherwise,  this  would 
be  transferring  from  the  Jury  the  trial  of 
cases  on  their  merits,  to  the  trial  by  tbe 
Judge  on  motion  for  new  trial.  The  mere 
statement  of  this  proposition  ought  to  show 
its  error. 

[1-4]  Under  our  system  we  have  the  Jury 
trial  In  order  to  ascertain  the  facts,  and  such 
trial  cannot  be  waived.  Tbe  Jurors  are  made 
the  Judges  of  the  facts,  credibility  of  the  wit- 
nesses, and  the  weight  to  be  given  their  tes-. 
tiraony.  These  matters  are  to  be  disposed  of 
on  the  trial  of  the  case,  and  not  by  affidavit 
or  the  production  of  tbe  witnesses  before  the 
court  on  motion  for  new  trial.  The  Jury  may 
have  believed  these  absent  witnesses  to  tbe 
exclusion  of  those  who  were  in  opposition  to 
them,  or  they  may  have  believed  the  other 
side.  What  the  Jury  would  have  decided 
with  all  this  testimony  before  them  is  a  mat- 
ter of  pure  speculation,  but  it  is  not  a  specu- 
lation to  say  that  under  this  character  of 
practice  the  Jury  was  not  permitted  to  pass 
on  the  facts.  It  would  necessarily  follow 
that  if  this  practice  is  to  obtain,  then  tbe  con- 
stitutional guaranty  of  the  right  of  the  ac- 
cused person  to  have  a  Jury  pass  on  the  facts 
as  bearing  upon  the  charges  preferred  against 
him,  would  be  transferred  from  the  Jur;  and 
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tried  before  tbe  judge  on  motion  for  new 
trial.  This  character  of  practice  is  not  to  be 
tolerated. 

IS.6]  It  bas  been  heretofore  considered 
legitimate  to  Introduce  the  affidavit  or  the 
statement  of  the  absent  witness  as  to  the 
truthfulness  of  the  allegations  In  the  aKtU- 
cation  for  a  continuance  as  to  what  he 
would  swear,  and  it  has  been  thought  that 
it  was  not  Infringing  the  rights  of  trial  by 
jury,  but  it  has  never  been  thought  to  be  a 
matter  of  great  moment,  for  the  general 
rule  is  that  the  application  for  continuance 
can  be  considered  upon  its  merits  as  pre- 
sented to  the  court,  and  if  overruled,  then 
tbat  application,  with  its  contents,  will  be 
viewed  from  the  standpoint  of  the  facts  as 
Introduced  before  the  jury  when  raised  on 
motion  for  new  trial.  These  statements  are 
made  In  view  of  the  fact  of  the  manner  in 
which  this  case  was  tried  before  the  judge 
as  to  the  merits  of  the  testimony  of  the  ab- 
sent witnesses. 

[7]  In  regard  to  tbe  seeming  position  of 
the  state  that  Mrs.  Davis  was  an  luflnn 
witness,  which  authorized  the  defendant  to 
take  her  deposition,  we  want  to  say  tbat 
this  Is  not  correct  The  statute  has  no  ref- 
erence to  a  woman  who  has  been  confined 
in  childbirth.  It  meant  what  the  statute 
said — an  infirm  witness.  We  do  not  pur- 
pose to  go  into  a  discussion  of  what  an  In- 
firm witness  Is,  but  do  propose  to  say  tbat 
the  simple  fact  tbat  a  woman  had  given 
bhrth  to  a  cblld  would  not  render  her  in- 
firm. The  mere  fact  tbat  under  tbe  laws 
of  nature  she  would  be  some  weeks  in  re- 
covering tbe  ordinary  vigor  and  strength  of 
womanbood  would  not  place  her  wltbln  tbe 
category  of  an  infirm  person.  In  fact,  we 
would  rather,  If  expressing  any  conclusions 
In  the  matter  one  way  or  the  other,  say  tbat 
it  is  pretty  clear  evidence  tbat  a  woman, 
nnder  those  circumstances,  would  be  exclud- 
ed from  any  definition  of  infirmity.  It 
would  ratber  exclude  the  idea  that  a  woman 
was  infirm.  We  do  not  believe  that  the  wo- 
men  who  are  young  enough  and  vigorous 
enough  to  bear  children  ought  to  be  consid- 
ered infirm  in  Clay  county,  and  are  satis- 
fied that  tbey  would  not  be  considered  so 
elsewhere. 

ill  As  to  tbe  merits  of  tbe  application  for 
continuance,  viewed  in  tbe  light  of  tbe  mo- 
tion for  new  trial,  we  are  of  opinion  it 
should  have  been  granted. ,  The  state's  case 
is  far  removed  from  being  satisfactory. 
Xeal  stated  that  be  met  appellant  and  two 
others  at  tbe  edge  of  the  little  town  of 
CharUe  going  west.  That  would  place  the 
three  men  going  in  the  direction  of  where 
tbe  house  was  burglarized,  and  it  was  some- 
thing like  two  miles  west  of  the  little  town 
of  Cbarllfe  He  says  be  recognized  the 
defendant  and  spoke  to  bim,  and  the  de- 
fendant grunted  at  bim.  There  were  'some 
tracks  at  the  burglarized  bouse  and  the  evi- 


dence in  that  respect  Is  very  confusing. 
However,  tbe  state's  witnesses  make  it  fairly 
clear  that  they  saw  two  trac^,  and  per- 
haps three,  one  being  very  large,  such  as 
would  liave  been  made  by  McGrew.  How- 
ever, it  is  satisfactorily  shown  also  that 
there  are  other  people  living  In  the  same 
neighborhood  who  wore  jabout  tbe  same 
number  of  shoe,  and  one  of  them  a  very 
close  neighbor  to  Mr.  McGrew.  Tbe  other 
track  the  witnesses  describe  as  a  small 
track,  and  they  differ  about  the  number  and 
size  of  the  shoe  worn — No.  6,  7,  or  8.  It  Is 
also  testified  by  one  of  tbe  witnesses,  an 
ofiBeer,  that  if  appellant  was  wearing  the 
shoes  he  had  on  at  the  trial  it  was  not  pos- 
sible for  him  to  have  made  tbe  tracks  un- 
der discussion.  The  shoes  were  not  so  con- 
structed as  to  have  made  that  track.  The 
other  facts  in  the  case  upon  which  tbe  state 
relied  was  that  near  tbe  bouse  of  tbe  de- 
fendant was  found  some  bacon  covered  up 
in  a  sack  which  had  been  buried;  one  piece 
of  this  had  been  identified  by  the  alleged 
owner.  Appellant  denied  all  knowledge  of 
this  meat  being  there,  and  testified  that  he 
was  not  with  McGrew  tbat  night  and  did 
not  see  bim.  With  the  statement  of  facts 
in  this  condition,  and  appellant  having  no 
witness  but  himself  before  the  Jury  to  tes- 
tify as  to  his  whereabouts  that  night,  tbe 
evidence  of  the  absent  witnesses  was  very 
material.  A  very  safe  rule  in  cases  of  this 
character  has  been  stated  by  tbls  court 
abont  as  follows:  "If  there  is  such  conflict 
between  the  inculpatory  facts  and  those  set 
forth  in  tbe  application  as  to  render  it  Im- 
probable that  the  facts  stated  in  the  appli- 
cation are  material  and  probably  untrue,  the 
continuance  should  be  refused;  and  hence, 
a  new  trial  based  thereupon  should  also  be 
refused.  There  must,  however,  not  only  be 
such  a  conflict,  but  tbe  inculpatory  facts 
must  be  so  strong  and  convincing  as  to  ren- 
der the  truth  of  the  facts  set  forth  in  the 
application  Improbable."  McAdams  v.  State, 
24  Tex.  App.  86,  5  S.  W.  826;  Hollis  T. 
State,  9  Tex.  App.  643;  Mitchell  v.  State,  36 
Tex.  Cr.  R.  279,  33  S.  W.  367,  36  S.  W.  456; 
Hooper  v.  State,  29  Tex.  App.  614,  16  S.  W. 
655;  Henry  v.  State,  38  Tex.  Cr.  R.  306,  42 
S.  W.  559.  The  Inculpatory  facts  are  weak, 
and  purely  circumstantial.  The  absent  wit- 
nesses would  have  positively  testified  to  the 
absence  of  appellant  from  the  scene  of  the 
alleged  crime,  making  It  impossible  under 
their  testimony  for  appellant  to  have  been 
connected  with  the  burglary.  It  was  about 
two  and  a  half  miles  from  the  scene  of  the 
burglary  to  where  appellant  lived.  Whether 
true  or  false.  It  was  in  direct  confiict  with 
the  state's  testimony  and  met  tbe  state's 
theory  at  every  point.  The  weight  to  be  giv- 
en the  testimony  of  these  witnesses  was 
for  the  Jury,  and  parties  accused  of  crime 
in  Texas  have  a  right  to  have  their  excul- 
patory testimony  passed  on  by  the  jury  be- 
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fore  life  or  liberty  Is  taken.  The  court 
charged  the  jury  with  reference  to  alibi,  but 
as  to  what  the  verdict  of  the  Jury  might 
be,  or  might  have  been  with  the  testimony 
of  these  absent  witnesses  before  them,  is  to 
some  extent  speculative. 

[|]  That  it  was  material  Is  not  the  subject 
of  discussion  for  it  met  the  state's  case  at 
its  strongest  points  and  was  in  direct  con- 
flict with  it 

2.  During  the  closing  argument  of  the 
prosecuting  officer,  he  said  to  the  jury: 
"Davis  had  some  testimony  that  be  could 
have  gotten,  and  that  was  Ernest  Davis, 
because  he  testified  that  he  met  Ernest  Da- 
vis as  be  went  home."  Objection  was  urged 
and  the  court  instructed  the  Jury  orally  to 
disregard  this.  Appellant  asked  a  special 
charge  in  writing  to  be  given  to  the  Jury. 
The  court  declined  to  give  this  written  in- 
struction. Whether  we  would  reverse  upon 
that  question  alone  Is  perbaps  not  neces- 
sary now  to  decide,  but  we  want  to  say  that 
our  statute  expressly  provides  that  the  court 
shall  give  a  charge  in  writing  to  the  Jury. 

[10]  We  have  also  held  in  cases,  as  a  usu- 
al rule,  that  It  is  necessary  for  appellant  to 
ask  a  written  instruction  in  regard  to  the 
remarks  and  comment  of  opposing  counsel 
if  they  desire  such  instruction. 

[11]  Here  the  court  not  only  did  not  give 
the  Instructions,  but  declined  to  give  one 
8i)ecially  prepared  by  appellant.  Before 
leaving  this,  we  desire  to  say  that  under  the 
peculiar  facts  of  this  case  this  statement  of 
the  prosecuting  officer  was  calculated  to 
impress  the  jury  adversely  to  appellant  and 
in  a  rather  illegitimate  way.  The  motion 
for  continuance  had  been  -overruled  asking 
for  the  presence  of  this  witness.  He  was 
not  there.  So  far  as  the  trial  was  concerned 
up  to  this  point,  this  statement  of  the  pros- 
ecution was  in  the  face  of  the  record.  The 
witness  bad  been  suntmoned  and  was  ab- 
sent; appellant  sought  a  continuance  to  se- 
cure his  attendance  and  the  court  overruled 
It.  Just  bow,  under  those  circumstances, 
appellant  could  have  been  responsible  for 
tbe  absence  of  the  witness  is  not  by  any 
means  clear.  We  wish  to  again  caution 
prosecuting  officers  to  avoid  arguments  of 
this  sort  before  tbe  Jury.  A  verdict  obtain- 
ed imder  those  circumstances  is  unfair  le- 
gally speaking,  and  Is  unfair  in  fact.  While 
in  many  instances  It  may  not  amount  to 
much,  in  others  it  becomes  of  serious  Im- 
port, and  to  such  an  extent  that  this  court 
has  been  called  upon  to  rebuke  by  revers- 
ing tbe  judgment.  We  wish  again  to  say 
that  these  matters  should  be  avoided  on 
the  trial.  Tbe  attorney  should  not  become 
so  enthused  In  pressing  for  success  as  to 
step  out  of  tbe  record  and  Inject  damaging 
matters  and  statements  Into  a  case. 

The  judgment  is  reversed  and  the  cause 
remanded. 


HERNANDEZ  r.  STATE. 

(Court  .of  CrimlDal   Appeals   of  Texas.     Nov. 

29,  1911.) 

1.  Criminal  liAW  (§  775»)  — Evidknci  — In- 

STBUCTIONS. 

Where,  on  a  trial  for  engaging  in  the  busi- 
ness of  selling  intoxicating  liquor  in  prohibi- 
tion territory  during  the  months  of  October, 
November,  and  December,  three  witnesses  tes- 
tified to  sales  of  liquor  by  accused  in  October 
and  on  or  about  November  1st,  and  accused 
testified  that  he  bad  removed  from  the  town 
about  May  15tb  preceding  and  had  lived  in 
another  town  to  about  tbe  middle  of  October, 
but  there  was  nothing  to  show  that  he  had  not 
visited  the  former  town  during  that  period,  the 
evidence  did  not  call  for  a  charge  on  alibi. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.   Dig.   {§   1833-1837;    Dec.   Dig.   f 

2.  Criminai,  Law  (J  1038*)— AppeaI/— Objec- 
tion Below— Sufficiency— Instbuctiohs— 
Issues. 

AVbere,  on  a  trial  for  engaging  in  the  busi- 
ness of  selling  liquor  in  prohibition  territory, 
the  court  correctly  defined  the  offense  and 
charged  on  the  presumption  of  innocence  and 
reasonable  doubt,  the  omission  to  charge  on 
alibi  in  the  absence  of  any  special  request  there- 
for was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2U46;    Dec  Dig.  |  1038.*] 

S.  Criminal  Law  m  741,  742*)  — Trial  — 
Credibilitt  of  Witnesses— Qdestion  fob 
Jury. 

The   credibility  of  tbe  witnesses   and  the 

weight  of  their  testimony  is  exclusively  for  the 

jury. 
[Ed.    Note.— For   other    cases,    see    Criminal 

Law,  Cent  Dig.  {{  1705-1728;.  Dec.  Dig.  §| 

741,  742.*] 

4.  Intoxicating  Liquors  (|  23C*)  — Viola- 
tion OP  Local  Option  Law— Evidence — 
Sufficiency. 

Evidence  held  to  support  a  conviction  of 
engaging  in  tbe  business  of  selling  intoxicating 
liquor  in  prohibition  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |i  300-322;  Dec.  Dig.  $ 
230.*] 

5.  Intoxicating  Liquors  (|  141*) — Viola- 
tion OF  Local  Option  IIaw— "Enqaoino 
IN  Business  of  Selling  Liquor." 

To  constitute  "engaging  in  the  business  of 
selling  liquor"  in  prohibition  territory,  it  must 
appear  that  accused  pursued  the  business  for 
profit  and  it  must  be  shown  that  at  least  two 
sales  of  liquor  had  been  made  between  tbe 
earliest  date  fixed  by  a  witness  who  testified 
to  the  purchase  of  liquor  and  the  finding  of  the 
indictment 

[Ed.  Note.— For  other  rases,  see  Intoxicating 
Liquors,  Cent.  Dig.  g  ir>l ;    Dec.  Dig.  I  141.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2392-2394 ;    vol.  8,  pp.  7649-7651.] 

Appeal  from  District  Court,  Reeves  Coun- 
ty;  S.  J.  Isaacks,  Judge. 

jfesus  Hernandez  was  convicted  of  enga;;- 
Ing  in  the  business  of  selling  Intoxicating  liii- 
uors  in  prohibition  territory,  and  he  api)eals. 
Affirmed. 

Ross  &  Hubbard,  for  appellant  G.  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PBENDERGAST,  J.  On  May  19.  1910,  the 
grand  Jury  of  Reeves  county  Indicted  the  ai>- 
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pellant  for  unlawfully  engaging  In  and  pur- 
suing the  occnpation  and  business  of  selling 
intoxicating  liquors  in  Justice  precinct  No.  1, 
of  Reeves  county,  Tex.,  after  prohibition  was 
properly  carried  by  a  vote  of  tbe  people  and 
the  prohibition  law  declared  in  force  in  said 
justice  precinct.  Tbe  Indictment  charged 
that  be- did  tbis  on  or  abont  November  1, 
1909,  and  tbat  on  or  about  the  same  ddte  be 
made  a  sale  of  intoxicating  liquors  to  Lucln- 
df  Barkley  and  another  to  Becky  Goosby, 
and  other  sales  to  persons  to  the  grand  Jury 
DDknown  and  tbat  during  the  months  of  Oc- 
tober, November,  and  December,  1900,  he 
made  more  than  two  sales  of  intoxicating  liq- 
uors in  violation  of  tbe  prohibition  law  which 
was  then  in  full  force  and  effect  In  said  pre- 
dDct.  The  case  was  tried  on  May  11,  1911, 
the  appellant  found  guilty  and  his  punish- 
ment assessed  at  two  years  in  the  peniten- 
tiary. 

On  the  trial  It  was  admitted  that  prohibl- 
tloD  was  in  effect  in  said  Justice  precinct  in 
Reeves  county,  Tex.,  long  prior  to  the  filing 
of  tbe  indictment,  at  tbe  time  of  tbe  trial,  and 
at  all  times  between  said  dates,  and  tbat 
Pecos  was  in  said  justice  precinct.  No  ques- 
tion is  made  about  prohibition  being  in  ef- 
fect in  said  justice  precinct  at,  since,  and 
prior  to  the  time  appellant  was  charged  with 
committing  tbe  offense. 

The  state  Introduced  Lucindy  Barkley,  who 
testified:  Tbat  she  knew  the  defendant  and 
knew  blm  in  the  summer  and  fall  of  1909, 
telling  where  he  lived  in  Pecos.  "I  had  oc- 
casion to  buy  whisky  from  tbe  defendant 
after  July  9,  1909.  I  bought  the  most  I  ever 
did  buy  from  him  right  straight  along,  be- 
fore then,  but  after  this  time,  and  up  to  tbe 
time  I  stopped  I  did  not  buy  so  awful  much 
from  him,  because  I  did  not  have  as  much 
money  to  throw  away,  I  guess.  I  do  not  re- 
member the  date,  but  I  bought  some  In  July, 
and  bought  some  in — from  then  on  until  about 
October;  I  bought  my  last  along  about  tben, 
I  think.  Sometimes  he  would  bring  it  to  my 
bouse  and  sometimes  I  would  go  for  it.  I 
paid  blm  different  prices,  $1.50  and  $2.00. 
•  *  *  1  bought  some  In  August,  not  very 
much.  I  bought  a  right  ^mart — ^pretty  regu- 
lar In  September  and  October."  She  then 
testified  that  she  knew  defendant  bad  left 
Pecos— in  the  fall  she  thought.  Did  not  re- 
member what  month  he  came  back,  though 
it  was  cool.  "I  don't  really  know  how  many 
times  I  bought  whisky  from  him  In  October. 
It  has  been  so  long  1  disremember,  but  it  was 
more  than  twice.  I  appeared  before  tbe 
grand  jury;  that  was  November  after  the 
October  1  bought  it  from  him— the  Ist  of  No- 
vember, 1909.  •  •  •  I  said  I  bought  tbe 
last  whisky  from  him  before  November  in 
October  and  that  I  bought  more  than  twice. 
I  bought  in  July  until  it  was  gone,  but  I  do 
not  remember  no  date." 

On  cross-examination  she  testified:  "I  do 
not  remember  Just  how  many  bottles  of  whis- 
ky I  have  bought  from  him  from  July  on;  tt 


has  been  so  long.  I  do  not  know,  but  I  think 
it  was  under  ten  bottles.  Do  not  know  how 
many  I  bought  in  July;  never  kept  no  'count 
of  them  every  one.  I  was  drinking  all  that 
whisky.  •  •  •  Don't  know  how  many 
bottles  I  bought  In  August  Was  buying  so 
much  and  drinking  so  much  I  never  kept 
'count  of  it  I  did  buy  some  in  August;  don't 
know  how  many  bottles.  It  has  been  so  long, 
I  done  forgot  I  rememb«r  he  went  away  en- 
durin'  of  that  time,  somewhere  along  before 
— well  It  was  before  court  or  the  grand  Jury 
or  November  and  he  come  back  before  It  ever 
commenced;  but  It  has  been  so  long  I  done 
forgot  it.  •  •  *  I  stated  that  I  bought 
whisky  In  July,  August,  and  September,  and 
October.    •    •    »" 

On  redirect  examination,  she  testified:  "I 
bought  wbiskjr  during  October,  the  month 
preceding  the  time  I  went  before  the  grand 
jury;  more  than  once — ^more  than  jtwice. 
Bought  It  from  'Jesus  Hernandez.  That  was 
in  Reeves  county,  state  of  Texas,  Pecos  City." 

On  recross-examlnation  she  testified:  "I  do 
not  know  the  date  when  I  bought  whisky 
from  him  from  July  to  October,  but  I  can 
remember  as  near  as  I  can  remember  than  at 
that  time,  I  bought  In  October  before  court, 
along  about  the  middle  of  October,  somewhere 
along  in  there.  I  bought  somewhere  about— 
I  know  it  was  the  middle;  I  know  it  was  not 
the  first  or  last  I  bought  in  September; 
about  tbe  middle,  somewhere  along  In  there. 
I  bought  in  September,  too,  and  know  I 
bought  some  about  the  first  of  August.  I 
think  I  bought  all  along  In  July.  *  •  • 
When  I  first  commenced  buying,  I  Just  kept 
on  buying  ubtil  he  quit  selling  it  *  *  * 
I  think  be  was  gone  for  a  while  somewhere 
along  about  August  •  *  •  I  was  buying 
all  along  endurin'  tbe  time  I  started,  until  be 
quit— until  the  time  be  left  •  •  •  If  1 
said  he  was  gone  in  August — it  must  have 
been  true  if  I  said  so.  I  know  I  bought  In 
July;  something  happened,  I  know  I  bought 
in  July.  In  the  month  of  August — it  was 
somewhere  about  August  when  I  went  after 
some  more  and  he  was  gone." 

On  redirect  examination  she  testified:  "I 
1)ought  whisky  from  Jesus  Hernandez  two  or 
three  times  in  October,  1909;  I  think  It  was 
in  October.  I  bought  two  or  three  times  in 
October. 

On  recross  she  testified:  "I  bought  some- 
where about  the  second  week  of  October.  1 
was  down  at  Uncle  Joe's  place.  The  next 
time  was  about  the  middle.  I  bought  a  bot- 
tle like  to-day  and  another  like  to-morrow 
night  and  didn't  buy  any  more.  I  said  about 
the  second  week,  and  tben  the  next  time  that 
I  remember  of,  buying  two  bottles  like  to-day 
and  one  to-morrow  night  That  is 'the  reason 
I  said  two  or  three  times;  It  might  have  been 
more.  *  •  *  The  whisky  I  bought  in  Oc- 
tober was  about  the  middle — the  second  week; 
that  was  the  last  I  bought." 

Becky  Goosby  testified  for  the  state:  "I 
know  the  defendant    I  knew  him  when  he  was 
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brought  back  here.  I  bought  some  whisky 
before  ever  he  was  arrested.  I  bought  the 
whisky  at  Pecos  before  Jesus  (appellant)  was 
arrested.  I  don't  know  exactly  how  long  It 
has  been — about  a  month  I  reckon.  I  don't 
know.  It  was  before  he  was  arrested.  Jesus 
(appellant)  just  brought  the  whisky  there  and 
I  bought  it.  I  paid  him  a  dollar  for  it  He 
brought  It  there  to  ray  house.  I  remember 
buying  the  whisky  and  that  is  all.  •  »  • 
1  disremember  how  long  before  tliis  man  was 
arrested  I  bought  the  whisky.  Seems  to  me 
like  it  was  about  a  month." 

On  cross-examination  she  testified:  "I  do 
not  know  what  year  it  was.  Cannot  remem- 
ber what  year  and  such  things  as  that.  I 
do  not  know  how  many  years  ago,  because  I 
never  kept  no  track.  I  remember  I  boUght 
the  whisky,  but  what  time  It  was  I  don't 
know.  I  paid  him  a  dollar  for  the  whisky. 
It  was  a  flat  small  bottle.  I  never  counted 
the  drinks  in  the  bottle.  Yes,  I  dnmk  it;  I 
like  whisky.  There  was  a  woman  down  there 
at  the  time,  but  I-  don't  remember  whether 
she  took  a  drink  or  not.  I  disremember 
whether  I  have  been  here  three  times.  Laura 
was  in  the  yard  washing." 

Laura  Post,  for  the  state,  testified:  "I 
know  the  defendant  when  I  see  him.  I  know 
B^ky  Groosby;  I  remember  when  Jesus  (ap- 
pellant) was  on  trial  and  put  in  jail.  I  was 
cooking  for  Mr.  Harrison  at  the  jail  then. 
Yes,  I  saw  somebody  buying  whisky  from 
Jesus;  It  was  before  ttmt  time.  One  cold 
morning  I  went  down  to  help  Becky  wash, 
and  this  gentleman  came  with  a  bottle  of 
whisky  and  Becky  gave  him  $2..  I  was  there 
at  Becky's.  When  he  came  I  came  in  the 
house  from  the  wash  place.  It  was  cold  that 
morning.  I  do  not  Imow  how  long  that  was 
before  he  was  arrested;  It  must  have  been  a 
month  before  he  was  arrested;  It  was  not  as 
long  as  fire  or  six  months;  that  was  down  at 
Becky's  house  In  Santa  Rosa,  in  Pecos, 
Reeves  county,  Texas." 

On  cross-examination  she  testifled:  "If 
Becky  says  there  was  nobody  at  the  house 
she  is  mistaken;  I  was  sure  there.  I  saw 
Becky  give  him  $2.  If  Becky  said  she  gave 
him  $1  she  is  mistaken,  for  I  seen  $2.  It  was 
a  long  bottle — what  they  call  a  quart  bottle. 
If  Becky  says  It  was  a  small  bottle  she  Is 
mistaken  about  that." 

The  state  then  proved  by  C.  Brown,  the 
sheriff  of  Reeves  county,  that  he  was  such 
sherlfF  in  January,  1010;  that  he  knew  the 
appellant  and  of  his  being  arrested.  He  went 
after  him  at  Amarlllo  some  time  between  the 
1st  and  10th  of  January,  the  exact  date  he 
did  not  know.  That  was  the  only  time  he 
ever  went  away  from  there  to  get  him. 

The  defendant  then  testifled,  himself,  as 
follows:  Direct  examination:  "My  name  Is 
Jesus  Hernandez.  I  live  In  Pecos.  On  or 
about  the  1st  day  of  January,  1909,  I  lived  in 
Amarlllo.  I  lived  there  at  that  time  about 
three  months.  From  Amarlllo  I  went  to 
Pecos.    I  went  to  Pecos  in  April.    I  went 


from  Pecos  in  May.  I  went  to  Amarlllo  In 
May.  I  remained  In  Amarlllo  about  four 
months;  I  was  working  in  camp  No.  4.  When 
I  left  Amarlllo  I  went  to  Pecos.  I  went  to 
Pecos  the  17th  of  October.  I  did  not  sell 
nothing  to  Luclnda  Barkley  during  the 
months  of  July,  August,  September,  and  Oc- 
tober. I  did  not  sell  any  whisky  during  those 
months  to  Becky  Goosby.  I  did  not  sell  dur- 
ing those  months  to  anybody  in  Pecos,  be- 
cause I  have  not  got  no  saloon  In  this  town." 

Cross-examination:  "I  went  to  Amarillo 
the  15th  of  May.  I  did  not  come  back  here 
for  about  four  months." 

Redirect  examination:  "When  -I  came  to 
Pecos  from  Amarlllo  I  lived,  while  In  Pecos, 
with  my  wife,  father,  and  mother,  and  sis- 
ter." 

Appellant's  wife,  Isabella  Olillo  Hernan- 
dez, testifled:  "I  am  married  with  Jesus 
Hernandez.  I  was  married  to  him  the  11th 
of  January,  1909.  Was  married  in  Amarll- 
lo. When  Jesus  was  In  Amarillo  when  we 
were  married  he  was  working  in  camp  No. 
7,  Santa  F6  Railroad.  Jesus  was  in  Amaril- 
lo in  January,  1000.  At  that  time  his  father 
and  mother  were  in  Amarillo.  Do  not  re- 
member how  long  he  remained  In  Amarillo 
at  that  time.  During  that  year  be  'left 
Amarlllo  and  came  to  Pecos.  He  came  to 
Pecos  in  April.  He  came  back  to  Amarlllo 
in  May.  When  he  came  back  to  Amarillo 
he  worked  In  the  same  camp.  Do  not  re- 
member how  long  he  stayed  in  Amarillo 
when  he  came  back  In  May — about  six 
months.  His  home  is  now  In  Amarillo.  He 
works  in  the  roundhouse  in  Amarillo  now. 
His  father  and  mother  are  now  in  Ama- 
rUlo." 

Cross-examination:  "I  was  not  at  either 
one  of  the  other  trials  of  this  case.  Jesus 
went  from  Pecos  to  Amarillo  the  15th  of 
May.  1  remember  exactly  It  was  the  10th. 
Jesus  was  not  engaged  In  bootlegging  in 
Amarillo;  be  was  working.  I  have  been 
in  Amarillo  all  the  time.  When  we  were 
married  we  came  down  here.  When  he  went 
back  to  Amarillo  in  May  I  went  with  him. 
I  did  not  come  back  to  Pecos  again  until 
now.  I  did  not  cohie  back  down  here  witli 
him  in  October." 

On  redirect  examination:  "I  did  not  come 
back  when  Jesus  was  being  tried  the  other 
time  because  I  could  not  come.  He  wanted  to 
come  down  himself,  with  bis  fath^.  His 
father  and  mother  could  not  come  thts 
time;  his  father  was  sick.  His  mother  did 
not  come  because  she  could  not  leave  her 
husband  alone." 

The  state  then.  In  rebuttal.  Introduced 
Charley  Hlght,  the  city  marshal  of  Pecos 
in  May  and  June,  1909,  who  testifled  that 
he  knew  the  defendant  and  saw  him  at  dif- 
ferent times  in  June,  1909,  on  the  streets  of 
Pecos. 

Also  the  state  introduced  Tom  Harrison,  a 
deputy  sheriff  of  Reeves  county,  who  testi- 
fled that  he  knew  the  defendant     It  w^as 
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shown  tliat  on  May  31,  1809,  a  complaint  was 
liled  against  appellant  at  Pecos,  and  this 
deputy  sheriff  testlfiecl  tbat  be  saw  him  in 
Pecos  several  times  after  that  for  several 
days  at  various  times  on  the  streets  and 
down  at  Santa  Bosa,  called  the  Mexican 
town,  in  Pecos. 

We  have  thos  given  in  snbstance  all  of 
tbe  testimony  Introduced  on  the  trial  of  this 
cause.  The  appellant  claims  and  assigns 
bnt  three  grounds  for  reversal.  In  his  brief 
he  presents  but  two  of  them. 

[1]  The  first  he  presents  is  he  claims  that 
the  court  erred  In  not  giving  to  the  Jury  a 
charge  on  alibi.  Claiming  that  that  was  bis 
sole  defense.  The  wbole  of  appellant's  bill 
of  exceptions  on  this  point  Is  as  follows: 
"Be  It  remembered  that  on  the  trial  of  the 
above  entitled  and  numbered  cause,  the 
court,  In  its  written  charge  delivered  to  the 
jury,  failed  to  charge  all  the  law  applicable 
to  and  demanded  by  the  facts  in  evidence, 
in  this:  That  the  evidence  fairly  raised 
and  called  for  a  charge  upon  the  Issue  of 
alibi,  inasmuch  as  the  defendant  introduced 
testimony  to  prove  that  he  was  not  in  said 
Reeves  county,  but  was  In  the  city  of  Ama- 
rillo,  Tex.,  during  the  period  of  time  in 
which  he  was  alleged  to  have  been  pursuing 
the  occupation  or  business  of  selling  Intoxi- 
cating liquor  unlawfully  In  Justice  of  the 
peace  precinct  No.  1,  in  said  Reeves  county, 
and  because  such  alibi  constituted  the  de- 
fendant's sole  defense.  And  the  defendant, 
at  the  time  of  said  trial,  excepted  to  said 
cbarge,  because  of  the  above-mentioned  de- 
fects therein,  and  tenders  this  bill  of  excep- 
tions and  asks  that  the  same  be  signed 
and  filed  as  a  part  of  the  record  in .  this 
cause."  The  only  mention  of  this  in  the  mo- 
tion for  new  trial  is  the  sixth  ground  there- 
of as  follows:  "Because  the  court,  in  its 
charge  to  the  Jury,  did  not  instruct  the  Jury 
that  defendant's  sole  defense,  to  wit,  an 
alibi,  was  a  proper  defense  under  the  law, 
and  did  not  instruct  the  Jury  upon  any  the- 
ory of  the  case  from  the  defendant's  stand- 
potait,  and  the  court's  failure  to  do  so  was 
material  error  and  calculated  to  Injure  the 
rights  of  the  defendant."  The  Assistant  At- 
torney General  contends  that  this  bill  of 
exertions  is  Insufficient  because  it  does 
not  show  the  facts  proven  calling  for  an 
alibi  charge. 

From  the  testimony  given  above  it  will 
be  seen  tbat  the  appellant  himself  testified 
that  he  removed  from  AmariUo  back  to  Pe- 
cos on  October  17,  1909,  and  tbat  he  lived 
at  Pecofl  at  the  time  of  this  trial.  He  de- 
nied that  he  sold  anything  to  Lucindy  Bark- 
ley  dnring  the  months  of  July,  August,  Sep- 
tember, and  October,  and  denied  that  he 
sold  any  whisky  during  those  montbs  to 
Be(kj  Ooosby,  stating  "I  did  not  sell  dur- 
ing those  months  to  anybody  In  Pecos  be- 
cause I  have  not  got  no  saloon  in  this  town." 
The  sales  by  appellant  to  said  persons,  Lu- 
cindy Barkley  and  Becky  Goosby,  were  al- 


leged to  have  been  made  by  appellant  on 
or  about  November  1,  1909.  The  testimony 
of  these  witnesses  and  Laura  Post  clearly 
shows  that  the  appellant  did  sell  to  them 
respectively  in  October,  1909.  Lucindy  Bark- 
ley  shows  that  she  bought  whisky  from 
the  appellant  many  times  in  July,  August, 
and  September  in  addition  to  the  two  pur- 
chases In  October,  1909,  and  tbat  he  was  in 
Pecos  on  the  several  dates  when  she  bought 
this  liquor  from  him  in  July,  August,  and 
September.  It  is  only  by  inference  from 
the  testimony  of  the  appellant  and  his  wife 
that  they  claim  he  was  not  in  Pecos  any 
time  during  July,  August,  and  September. 
As  we  understand  their  testimony  it  sim- 
ply Is  to  the  effect  that  he  removed  from 
Pecos  to  Amarillo  about  May  15,  1909,  and 
lived  at  Amarillo  from  that  time  to  October 
17tb  according  to  appellant's  testimony,  and 
till  about  the  middle  of  October,  accord- 
ing to  Lucindy  Barkley's  testimony.  Neither 
the  appellant  nor  his  wife  testified  that  he 
was  not  back  in  Pecos  at  any  time  during 
these  months.  Taking  their  testimony  alone, 
the  Jury  could  have  believed  tbat  notwith- 
standing he  had  moved  from  Pecos  In  May 
and  did  not  move  back  from  Amarillo  to  Pe- 
cos until  the  middle  of  October,  1909,  yet  that 
he  was  in  Pecos  from  time  to  time  during 
the  months  of  July,  October,  and  September. 
Taking  the  testimony  as  a  whole,  it  is  our 
opinion  tbat  a  charge  on  alibi  was  not  call- 
ed for. 

The  appellant  in  his  brief  in  presenting 
.this  question  cites  us  only  to  the  case  of 
Ballentlne  v.  State,  52  Tex.  Cr.  R.  360,  107 
S.  W.  516,  and  the  cases  therein  cited,  and 
claims,  as  shown  by  his  said  bill,  that  he 
called  tbe  attention  of  the  court  at  the  time 
the  charge  was  given  to  the  fact  that  the 
court's  charge  failed  to  charge  on  alibi  and 
that  be  excepted  thereto  at  the  time,  because 
of  such  defect.  He  does  not  claim  to  have 
requested  any  special  charge  on  that  sub- 
ject, and  the  record  shows  that  he  did  not 
request  any  such  charge.  Since  the  decision 
in  the  Ballentlne  Case,  this  court  bad  oc- 
casion, in  the  case  of  Jones  v.  State,  53  Tex. 
Cr.  B.  131,  110  S.  W.  741,  126  Am.  St  Rep. 
776,  to  take  up  the  question  of  a  cbarge 
on  alibi,  and  to  discuss  and  distinguish  the 
cases  on  that  subject  In  the  original  opin- 
ion of  this  court  by  Judge  Ramsey  in  the 
Jones  Case,  he  said:  "It  is  well  settled  In 
this  state  by  repeated  decisions  of  this  court 
that  the  defense  of  alibi  is  sufficiently  em- 
braced in  a  general  charge  to  the  effect 
that  a  defendant  is  presumed  to  be  Inno- 
cent until  his  guilt  is  established  by  com- 
petent evidence  beyond  a  reasonable  doubt 
where  no  additional  Instruction  Is  requested 
more  explicitly  amplifying  the  law  upon  that 
subject  Oxford  v.  State,  32  Tex.  Cr.  R. 
272  [22  S.  W.  971];  Davis  v.  State,  14  Tex. 
App.  645;  Ninnon  v.  State,  17  Tex.  App. 
650;  McAfee  v.  State,  17  Tex.  App.  131; 
Ayers  v.  State,  21  Tex.  App.  399  [17  S.  W. 
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253];  Hunnlcutt  r.  State,  18  Tex.  App.  498 
[51  Am.  Rep.  330];  and  Quintana  t.  State, 
29  Tex.  App.  401  [16  S.  W.  258,  25  Am.  St 
Rep.  730]."  The  appellant  In  that  case  on 
rehearing  attacked  the  holding  of  the  court 
on  that  subject,  just  above  quoted,  and  cit- 
ed many  of  the  cases  on  the  subject.  The 
court,  then,  in  the  opinion  on  rehearing  by 
.Tudge  Ramsey,  took  up  and  discussed  the 
cases  and  the  doctrine,  and  discussed  also 
article  723,  Code  Cr.  Proc,  In  connection 
therewith.  On  that  subject  in  that  case  the 
court  said :  "Appellant  however  insists  that, 
since  the  enactment  of  article  723  of  the 
Code  of  Criminal  Procedure,  tiie  rule  laid 
down  herein  is  no  longer  the  law  of  this 
state.  Article  723,  approved  March  12,  1897 
(Laws  1897,  c.  21),  Is  as  follows:  'Whenever 
it  appears  by  the  record  In  any  criminal 
action,  upon  appeal  of  the  defendant,  that 
any  of  the  requirements  of  the  eight  pre- 
ceding articles  have  been  disregarded,  the 
judgment  shall  not  be  reversed  unless  the 
error  appearing  from  the  record  was  cal- 
culated to  injure  the  righte  of  the  defend- 
ant, which  error  shall  be  excepted  to  at  the 
time  of  the  trial,  or  on  motion  for  a  new 
trial.'  This  article  as  It  theretofore  stood 
was  as  follows:  'Whenever  it  appears  by 
the  record  in  any  criminal  action,  upon  ap- 
peal of  the  defendant,  that  any  of  the  re- 
quiremente  of  the  eight  preceding  articles 
have  been  disregarded,  the  judgment  shall 
be  reversed;  provided,  the  error  Is  excepted 
to  at  the  time  of  the  trial.'  The  cases  cited 
In  the  original  opinion  were  delivered  before 
the  adoption  of  article  723  as  it  now  stands. 
That  article  was  In  the  nature  of  remedial 
legislation,  and  its  purpose  was  to  prevent 
a  reversal  of  criminal  cases  for  mere  mat- 
ters of  form  where  there  had  been  no  in- 
vasion of  any  substantial  right  of  a  defend- 
ant, and  to  require,  in  matters  of  procedure, 
that  counsel  for  defendanta  should  give  the 
court  below  an  opportunity  to  correct  any 
error  Into  which  by  Inadvertence  or  other- 
wise they  had  fallen.  It  certainly  was  nev- 
er Intended  that  article  723  of  the  Code  of 
Criminal  Procedure  would  institute  a  more 
rigorous  or  technical  rule  than  had  existed 
nforetime,  and  we  cannot  see  any  reason 
why,  in  respect  to  the  matter  complained 
of,  a  case  should  be  reversed  that  would 
not  have  been  the  subject  of  reversal  under 
the  law  as  it  stood  before  the  adoption  of 
the  article  in  question."  Then  specially  held 
as  follows:  "We  believe,  as  stated.  In  the 
original  opinion,  that  the  true  and  correct 
doctrine  is  that  where  the  defense  of  alibi 
arises  in  a  case,  and  the  court  submits  the 
issue  of  defendant's  guilt,  and  charges  the 
doctrine  of  reasonable  doubt,  that  this  in- 
cluded of  necessity  a  finding  by  the  jury 
on  this  issue  as  to  whether  the  defendant 
was  present  and  in  fact  committed  the  crime 
charged,  and  that  a  case  ought  not  to  be 
reversed  for  the  failure  of  the  court  to 
particularly  charge  on  alibi,  unless  the  ac- 


tion of  the'  court  was  excepted  to  at  the 
time,  and  a  full  and  more  particular  sub- 
mission of  the  issue  of  alibi  sought  This 
was  the  rule  in  Texas  time  out  of  mind,  and 
so  laid  down  repeatedly  in  an  unbroken  line 
of  decisions  until  the  case  of  Allen  y.  State, 
45  Tex.  Cr.  R.  468,  76  S.  W.  458.  The  only 
reason  given  in  any  of  the  cases  why  a  dif- 
ferent rule  should  be  instituted  Is  based 
upon  construction  and  consideration  of  ar- 
ticle 723  of  the  Code  of  Criminal  Procedure. 
As  stated,  that  was  a  remedial  statute  de- 
signed to  prevent  reversals  for  mere  techni- 
cal errors,  and  to  hold,  as  seems  to  tiave 
been  done  in  the  cases  last  cited,  that  a 
reversal  must  follow  for  the  failure  of  the 
court  to  charge  on  alibi,  solely  because  the 
issue  was  raised  on  motion  for  a  new  trial 
Is,  in  effect  to  nullify  the  statute  and  make 
our  last  statute  worse  than  the  first  This 
we  do  not  believe  was  the  intention  of  the 
Legislature,  nor  do  we  believe  that  this 
construction  is  correct" — and  thereupon  over- 
ruled certain  cases  holding  a  different  doc- 
trine. 

Still  later,  in  the  case  of  Phillips  r.  State, 
57  Tex.  Cr.  R.  162,  121  S.  W.  1111,  the  ques- 
tion came  up  again,  and  Judge  Davidson,  for 
this  court  in  that  case  on  the  subject  of  a 
special  Instruction  on  alibi,  said:  "Appel- 
lant did  not  request  special  instructions. 
His  objections  to  the  charge  are  urged  in 
motion  for  a  new  trial.  In  the  recent  case 
of  Jones  V.  State,  63  Tex.  Cr.  R.  131  [110 
S.  W.  741,  126  Am.  St  Rep.  776],  the  rule 
was  laid  down.  In  regard  to  charges  on  alibi 
and  the  failure  of  the  court  to  give  same, 
that  It  would  not  be  ground  for  reversal  un- 
less appellant  requested  special  instruction 
covering  that  question  and  it  was  refused, 
and  it  was  further  held  In  that  case  that  the 
charge  given  sufficiently  covered  that  ques- 
tion. The  charge  in  this  case  perhaps  more 
strongly  presents  the  question  of  alibi  than 
was  done  in  the  Jones  Case,  supra.  Under 
that  authority  this  contention  of  appellant 
is  not  well  taken." 

[2]  In  this  case  the  court  in  the  charge  to 
the  jury  told  them  in  the  preliminary  state- 
ment to  them  of  the  case  that  the  appellant 
"stands  charged  by  Indictment  with  having 
unlawfully  engaged  in  and  pursued  the  busi- 
ness of  selling  intoxicating  liquors  In  precinct 
No.  1,  In  Reeves  county,  Texas,  on  or  about 
the  1st  day  of  November,  A.  D.  1909,  and 
that  on  or  about  said  date  he,  the  defend- 
ant did  make  a  sale  of  intoxicating  liquor 
to  one  Luclndy  Barkley,  and  did  on  or  aboiit 
the  said  date  make  a  sale  of  Intoxicating; 
liquor  to  one  Becky  Goosby,  and  did  make 
other  sales  to  persons  unknown  to  the  grand 
jury;  to  which  Indictment  the  defendant 
has  pleaded  not  guilty." 

In  the  next  charge  the  court  defined  the  of- 
fense substantially  as  prescribed  by  the  stat- 
ute. In  the  next  he  told  them  that  the  sale 
of  Intoxicating  liquor  has  been  prohibited  by 
law  In  said  Justice  precinct  of  said  county. 
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In  the  next  tbree  paragraphs  he  charged 
the  Jnry  as  follows:  "In  order  to  constitute 
engaging  in  or  pursuing  the  occupation  or 
bnsicegs  of  selling  Intoxicating  liquor  It  must 
appear  that  defendant  pursued  such  business 
(or  profit  or  gain,  and  It  must  be  shown 
that  at  least  two  sales  of  intoxicating  liquor 
had  been  made  by  the  defendant  between  the 
15tb  day  of  July,  1909,  and  the  9th  day  of 
May,  1910.  Now,  If  yon  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  Jesus  Hernandez,  did  on  or 
abont  the  Ist  day  of  November,  A.  D.  1909, 
and  after  the  15th  day  of  July,  1909,  and 
prior  to  the  9th  day  of  May,  1910,  in  the  coun- 
ty of  Reeves  and  state  of  Texas,  and  in  jus- 
tice precinct  No.  1  of  said  county,  engage  in 
and  pursue  the  business  of  selling  intoxicat- 
ing liquors,  and  did  on  or  abont  the  Ist  day 
of  November,  A.  D.  1909,  make  a  sale  of 
intoxicating  liquor  to  one  liUdndy  Berkley, 
and  did  on  or  about  tlie  said  date  make 
I  sale  of  Intoxicating  liquor  to  one  Becky 
Goosby,  you  wUl  find  the  defendant  guilty 
aa  charged  in  the  indictment,  and  assess  hla 
ponishment  at  confinement  in  the  penitentia- 
17  for  any  period  of  years  not  less  than  two 
nor  more  than  five.  The  defendant  in  this 
case  is  presumed  to  be  innocent  until  his 
guilt  is  established  by  legal  evidence,  beyond 
a  reasonable  doubt,  and  if  you  have  a  rea- 
sonable doubt  of  the  defendant's  guilt  you 
TlU  acquit  lilm."  In  the  last  he  told  the 
Jnry  they  were  the  exclusive  Judges  of  the 
tacts  proven  and  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  their  tes- 
thnony,  but  they  must  receive  the  law  from 
the  court  and  be  governed  thereby. 

As  stated  above,  the  appellant  did  not  at 
any  time  request  of  the  court  a  special 
charge  on  allbL  Under  the  authority  of  the 
above  two  cases  we  are  of  the  opinion  that 
eren  if  the  testimony  authorized  or  required 
the  court  to  charge  on  alibi,  as  no  special 
charge  was  requested,  no  reversible  error  is 
shown. 

The  only  other  assigned  error,  presented 
b;  appellant  In  his  brief,  is  in  effect  that  the 
conrt  erred  In  not  setting  aside  the  verdict 
and  refusing  to  grant  the  appellant  a  new 
trial  because  the  verdict  is  contrary  to  the 
law  and  evidence,  and  is  unsupported  by  the 
eridence  in  that  there  was  no  proof  that  de- 
fendant was  engaged  in  or  pursuing  the  busi- 
Beis  or  occupation  of  selling  intoxicating 
Ugnors  within  the  meaning  of  the  law  and 
becaose  the  evidence  of  the  said  witnesses 
Batkley  and  Goosby  is  so  incoherent  and 
unintelligible  as  to  preclude  the  extraction 
thvefrom  of  any  sensible  meaning  and  fixes 
so  dates  by  which  the  jury  could  determine 
when  any  such  alleged  sales  were  made,  if 
any  were  made. 

[3]  As  stated  in  the  charge  of  the  court 
uid  by  onr  statute,  the  credibility  of  the 


witnesses  and  the  weight  to  be  given  to  their 
testimony  Is  exclusively  for  the  jury. 

[4]  After  a  careful  examination  of  the 
whole  of  it  and  that  given  above  in  a  state- 
ment of  the  testimony  we  are  of  the  opin- 
ion that  the  evidence  clearly  supports  the  ver- 
dict, and  the  court  did  not  err  in  not  grant- 
ing a  new  trial  on  that  account. 

[5]  The  only  other  error  assigned  by  ap- 
pellant is  to  the  definition  of  what  it  takes 
to  constitute  engaging  in  or  pursuing  the 
occupation  or  business  of  selling  intoxicating 
liquor  given  by  the  court,  contending  it  is 
not  correct,  and  that  the  court  erred  in  re- 
fusing his  special  charge  on  that  subject 
which  was  laid  down  as  defining  those  terms 
in  the  case  of  Cohen  v.  State,  53  Tex.  Cr.  R. 
422,  110  S.  W.  66.  We  take  it  that  per- 
haps the  appellant,  after  raising  this  ques- 
tion In  the  lower  court,  saw  the  holding  of 
this  court  on  that  subject  in  the  case  of 
Fitch  V.  State,  58  Tex.  Cr.  R.  381,  127  B.  W. 
1040,  and  Clark  v.  State,  136  S.  W.  260,  in 
wiiich  it  was  held  that  the  charge  requested 
by  appellant  in  following  the  Cohen  Case 
had  been  expressly  held  not  to  be  the  cor- 
rect definition  in  the  Fitch  and  Clark  Cases, 
and  that  the  charge  of  the  court  in  this  case 
was  substantially  in  accordance  with  the 
holding  of  this  court  in  the  Fitch  and  Clark 
Cases;  hence,  did  not  present  the  question 
further  for  our  consideration. 

It  is  our  opinion  that  the  charge  of  the 
conrt  on  this  subject  in  this  case  was  sub- 
stantially correct  and  in  accordance  with  the 
holding  of  this  court  in  the  Fitch  and  Clark 
Cases,  supra. 

There  being  no  reversible  error  pointed 
out  the  Judgment  will  be  affirmed. 


FT.  WORTH  ft  D.  0.  KT.  CO.  v.  WININQBE. 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

1911.    On  Motion  for  Rehearing, 

Dec.  1,  1911.)  1 

1.  Railboads  (g  398*)  —  iRjrnaiEs  to  Licen- 
sees— Actions — Sufmcienct  of  Kvidencx. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  child  in  crossing  defendant's 
yards  in  company  with  her  father,  evidence  held 
to  show  that  the  father  knew  that  the  train 
which  struck  the  girl  was  moving  continuously 
from  the  time  he  went  into  the  vards  until  the 
injury,  and  that  the  trainmeu.  Being  aware  of 
such  knowledge,  properly  acted  on  the  assump- 
tion that  he  would  protect  the  child  against  in- 
jury. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  i  398.*] 

2.  NEOLIOENCE  (§  89*>— CORTBIBXrTOBT  NBOLI- 
BENCE— PBESDMPTIORB. 

Train  employes  who  knew  tliat  a  cliild  five 
years  of  age  was  accompanied  by  Iier  father  in 
going  through  the  yards,  could  assume,  without 
being  negligent,  that  the  father  would  not  per- 


>  Filed  in  the  Court  of  Civil  Appeals  tor  tbe  Sec- 
ond District  at  Ft  Wortb,  Jan.  18,  1911,  and  trana- 
terred  to  tlili  court  bj  order  ot  the  Supreme  Court 
July  1.  19U. 
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mit  the -child  to  perform  any  act  which  would 
be  negligent  if  done  by  him,  at  least  until  the 
contrary  appeared,  and  were  not  themselves 
bound  to  take  charge  of  the  child  for  its  protec- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Dec.  Dig.  §  89.«] 

3.  Railboadb  (§  35S*)  —  INJUBIBB  to  Licen- 
6BE9— Care  Required. 

One  using  railroad  yards  according  to  the 
custom  of  the  public  to  use  them  as  a  way,  was 
at  most  a  licensee,  and  the  company  was  not 
liable  for  injuries  resulting  merely  from  the  dan- 
gerous condition  of  the  yards. 

[£}d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §!  1236-1237;  Dec.  Dig.  i  35a*] 

4.  Railroads  (§  372*)  —  Injuries  to  Lioxn- 

SEEs— Negligence— Speed  of  Train. 

Negligence  in  the  speed  of  a  freight  train 
when  a  licensee  was  injured  in  railroad  yards 
cannot  be  claimed,  if,  considering  the  weight 
and  power  of  the  engine,  it  could  not  have  prop- 
erly made  the  coupling  had  it  been  running  at 
a  less  speed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  372.*] 

5.  Railroads  (|  378*)  —  Injuries  to  Licen- 
sees—Negligence. 

Plaintiff,  a  girl  five  years  and  eight  months 
of  age,  was,  with  her  father,  crossing  through 
defendant's  railroad  yards,  and  was  struck  when 
she  and  her  father,  after  walking  between  tracks, 
turned  and  crossed  track  No.  2,  which  the  train 
employes  could  not  have  learned  that  they  in- 
tended to  do,  without  having  inquired  of  the 
father  as  they  passed  him  shortly  before  that 
time,  nor  could  they  have  anticipated  any  dan- 
ger to  plaintiff  until  she  and  her  father  sudden- 
ly turned  to  cross  track  No.  2,  and  then  could 
not  have  avoided  injurying  them.  Held,  that 
no  negligence  of  the  train  employ^,  contribut- 
ing to  plaintiff's  injuries,  was  shown. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  1281,  1282;  Dec.  Dig.  i  378.*] 

On  Motion  for  Rehearing. 

6.  Railroads  (8  389*)  —  Injuries  to  Licen- 
sees— Negligence— Proximate  Cause. 

Any  negligence  by  train  employ^  in  failing 
to  look  out  for  plaintiff  while  she  was  in  the 
yards,  and  in  not  ringing  the  bell,  could  not 
have  been  the  proximate  cause  of  her  injury  by 
being  struck  by  a  train  j  it  appearing  that 
plaintiff  knew  that  the  tram  was  m  motion,  and 
that  it  was  impossible  for  the  emi)loye8  to  have 
prevented  the  injury  after  plaintiff  started 
across  the  track  even  if  they  bad  been  looking 
at  her. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Oent.  Dig.  §§  1319-1323;   Dec.  Dig.  §  3S9.*] 

Appeal  from  District  Court,  Donley  Coun- 
ty ;  J.  N.  Browning,  Judge. 

Action  by  Halys  Wininger,  by  her  next 
friend,  E.  H.  Wininger,  against  the  Ft.  Worth 
&  Denver  City  Railway  Company.  From  e 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

Spoonts,  Thompson  &  Barwise,  H.  B. 
White,  and  Turner  &  Wharton,  for  appellant. 
A.  T.  Cole  and  Odell  &  Johnson,  for  appellee. 

GRAHAM,  O.  J.  This  appeal  Is  from  a 
Judgment  based  on  the  verdict  of  a  Jury,  ren- 
dered In  the  district  court  of  Donley  county 
on  November  3,  1910,  awarding  dnrnages  for 
Injuries  sustained  by  Halys  Wininger  as  a 


result  of  her  right  foot  and  leg  being  run 
over  and  crushed  by  one  of  appellant's  freight 
trains  in  its  yards  in  tlie  city  of  Clarendon, 
In  Donley  county,  Tex.,  on  Sunday  morning 
about  April  20, 1909 ;  the  injury  resulting  in 
the  leg  being  amputated  about  three  or  four 
inches  below  the  knee.  As  appellant's  road 
does  not  run  through  Clarendon  either  north 
and  south  or  east  and  west,  but  in  a  north- 
west and  southeast  direction,  some  confu- 
sion is  presented  In  the  record,  botii  in  the 
pleadings  and  the  evidence,  and  to  avoid 
such  confusion  in  this  opinion,  we  shall  treat 
appellant's  road  as  running  east  and  west 
through  said  city.  As  a  basis  for  tlie  dis- 
position we  make  of  this  appeal,  we  find 
that  the  record  sustains  the  following  ma- 
terial facts,  to  wit: 

That  for  more  than  ten  years  before  the 
occurrence  out  of  which  this  suit  grew,  and 
at  the  time  thereof,  the  city  of  Clarendon 
had  been  and  was  laid  off  and  located  with 
its  churches,  schoolhouses,  business  bouses, 
and  most  of  its  residences,  on  the  south  side 
of  appellant's  tracks  and  right  of  way,  and 
with  its  hotels  and  a  small  portion  of  its 
residences  on  the  north  side  thereof.  That 
the  company  Imd  its  yards  and  switch  tracks, 
including  the  Y  in  the  southeast  portion  of 
said  city,  through  which  its  main  line  also 
ran;  the  yards  being  in  length  about  3,000 
feet  east  and  west  and  about  400  feet  north 
and  south,  except  that  about  700  fdet  from 
the  east  end  they  are  about  600  feet  wide 
for  about  500  feet,  the  Y  being  constructed 
on  this  wide  portion  and  on  the  north  side 
of  all  the  other  tracks.  Lengthwise  through 
these  yards  appellant  had  three  switch 
tracks,  parallel  with  the  main  line  on  the 
north  Bide  thereof,  numbered  1,  2,  and  3, 
In  the  order  mentioned,  from  the  main  line 
north,  and  one  switch  track  on  the  south 
side  of  the  main  line,  all  extending  froui 
within  about  40O  feet  of  its  yard  limits  on 
the  east  to  within  about  400  feet  of  Its  yard 
limits  on  the  west,  except  that  the  one  on 
the  south  side  of  the  main  line  passed  on 
out  of  the  yards  at  the  west  end  and  ex- 
tended to  appellant's  passenger  and  freight 
depot,  which  is  some  three  blocks  on  its  main 
line  and  west  of  Its  yard  limits;  slightly 
nearer  the  east  than  the  west  end  of  these 
yards  and  between  the  main  line  and  the 
switch  track  south  thereof  was  appellant's 
water  tank,  and  to  the  east  of  the  water 
tank  and  beginning  about  100  or  150  feet 
of  it  were  Its  coal  chutes,  also  being  between 
the  main  line  and  the  south  switch  track. 

The  company's  said  yards  were  inclosed  by 
a  post  and  wire  fence  and  had  been  for  many 
years,  but  the  fence  was  not  in  good  repair 
at  the  time  of  the  injury,  and  had  not  been 
for  some  time  prior  thereto,  there  being  plac- 
es where  the  wire  was  loose  from  the  posts. 
and  In  one  or  two  places  the  top  wires  had 
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been  tied  together  so  as  to  allow  ee^y  pas- 
sage of  pedestrians  tbrough  tbe  fence,  and 
those  wbo  had  occasion  so  to  do,  when  it 
suited  their  convenience,  had  been  for  many 
years  going  through  and  over  said  fence  and 
across  said  yards  and  tracks  to  such  an  ex- 
tent as  to  make  reasonably  well-beaten  paths 
along  and  across  said  yards,  and  which  exist- 
ed at  the  time  of  the  occurence.  Children  liv- 
ing in  the  same  vicinity  with  appellee  on 
the  north  side  of  the  tracks  had  been  habitu- 
ally going  and  coming  across  said  yards  in 
attending  school  on  the  south  side  thereof, 
though  no  streets  or  public  roads  had  ever 
been  opened  up  on  any  part  of  the  yards. 
The  portions  of  the  city  north  and  south  of 
the  yards  are  located  on  separate  and  dis- 
tinct additions,  and  the  streets  and  alleys 
running  north  and  south  on  both  the  south 
and  north  sides  of  the  yards  stop  at  the 
yard  limits.  Garnet  street  is  the  first  open 
street  east  of  the  yards  connecting  the  north 
ond  south  sides  of  the  city,  and  it  was  gen- 
erally used  by  persons  In  the  northeast  and 
southeast  portions  of  the  city  in  passing 
from  north  to  south  over  the  line  of  rail- 
road. Gentry  street  was  the  first  open  one 
on  the  west  of  the  yards,  the  next  one  being 
Gorst  street,  which  was  also  open,  and  the 
next  one  west  of  It  was  Kearney  street,  which 
ran  just  east  of  appellant's  passenger  and 
freight  depot,  and  being  the  one  usually  trav- 
eled by  those  in  either  the  northwest  or 
southwest  portion  of  the  city  in  going  to 
the  depot.  Appellee  resided  with  her  father 
in  the  southeast  comer  of  block  No.  238, 
the  east  boundary  line  of  which  forms  the 
west  boandary  of  Garnet  street,  and  it  la 
the  second  block  north  from  the  company's 
yards,  his  residence  being  about  500  or  600 
feet  a  little  -west  of  north  from  where  the 
company's  main  line  crosses  Garnet  street; 
the  chnrcb  to  which  appellee  and  her  father 
had  started  when  she  received  her  injuries 
was  situated  in  the  northeast  comer  of  block 
N'o.  42,  being  the  fourth  block  and  about 
'00  or  800  feet  south  of  the  company's  main 
Hoe,  and  between  Gorst  and  Kearney  streets. 
It  is  thns  seen  that  appellee  resided  north- 
east of  the  company's  yards,  and  the  church 
to  which  she  was  going  was  southwest 
thereof. 

On  Sunday  morning,  about  9  o'clock,  about 
April  20, 1909,  appellee,  in  company  with  her 
father,  left  their  home  to  go  to  church,  In- 
tending to  cross  the  railroad  on  Garnet 
street,  but  as  they  came  out  of  their  res- 
idence they  saw  that  an  engine  and'  train 
attached  headed  east  was  standing  across 
Garnet  street,  so  they  took  one  of  the  trails 
or  paths  mentioned,  leading  in  a  southwest 
direction,  and  followed  it  until  after  they 
got  into  the  company's  yards,  passing  on  to 
the  yards  about  1,000  feet  east  of  the  water 
tank,  end  reached  switch  track  No.  3  at 
abont  050  feet  east  of  the  water  tank ;  but 
as  there  was  a  string  of  cars  on  track  No. 
3,  they  continued  in  a  west  course  on  the 


north  side  of  the  track  until  getting  within 
about  500  or  600  feet  of  the  -water  tank. 
They  came  to  the  caboose  which  had  been 
ait  loose  from  the  train,  and  here  they 
crossed  track  No.  3  east  of  the  caboose  so 
as  to  be  between  It  and  track  No.  2,  and  con- 
tinued their  Journey  west.  About  the  time 
they  were  passing  the  caboose  they  passed 
also  the  conductor,  who  was  on  the  ground 
between  tracks  Nos.  2  and  3  and  near  the 
west  end  of  the  caboose,  he  seeing  them  and 
they  him ;  there  then  being  e  string  of  cars 
on  track  No.  2,  they  continued  their  Journey 
west  between  tracks  2  and  3  to  a  point 
slightly  east  of  the  water  tank,  when  they 
tried  to  cross  track  No.  2,  either  by  going 
between  cars  and  which  were  separated  a 
space  of  six  to  eight  feet,  or  by  going  under 
a  car  on  track  2  (appellee's  father  claims 
there  was  a  space  as  above  indicated,  and 
that  they  tried  to  pass  over  the  track  be- 
tween the  cars,  while  there  are  circumstanc- 
es tending  to  show  that  there  was  no  open- 
ing and  that  they  tried  to  go  under  a  car), 
and  in  attempting  to  cross  track  No.  2 
at  this  point  appellee  received  her  injury 
by  a  car  which  was  moving  west  on  track 
No.  2,  the  father  at  the  time,  according  to 
his  evidence,  being  from  one  to  two  steps 
ahead  of  her.  At  the  time  they  passed  the 
conductor  and  brakeman,  as  hereinafter  men- 
tioned, the  father  was  slightly  ahead  of  the 
child.  While  appellee  and  her  father  were 
going  west  between  tracks  2  and  3,  after  they 
had  passed  the  conductor,  they  saw  the  rear 
brakeman  on  top  of  the  train  then  on  track 
No.  2  and  he  saw  them,  and  they  passed  on 
by.  No  switch  engine  or  crew  was  kept  at 
these  yards  bo  that  the  different  freight 
crews  did  such  switching  as  wos  required, 
and  there  were  usually  a  number  of  empties 
standing  on  the  switch  tracks  on  the  yards. 
On  the  morning  in  question  a  long  freight 
train,  going  east,  came  into  the  yards  and 
stopped  to  do  some  switching  In  order  to 
change  the  position  in  the  train  of  a  car  that 
bad  a  defective  drawhead,  the  same  being 
near  the  middle  of  the  train  and  the  purpose 
being  to  put  It  next  to  the  caboose  in  the 
rear  of  the  train;  the  train  came  in  on 
track  3  and  was  cut  so  as  to  take  the  bad 
order  car  out  and  set  the  portion  of  the  train 
to  which  It  was  then  attached  at  the  rear 
on  track  No.  2,  thus  placing  the  bad  order 
car  on  the  west  end;  the  engine  then  came 
back  and  got  the  remainder  of  the  train  ex- 
cept the  caboose  and  went  with  it  also  to 
track  No.  2,  in  this  way  getting  the  bad 
order  car  in  the  rear  of  the  entire  train; 
In  going  from  track  3  to  track  2  the  entire 
train  bad  to  pass  east  onto  the  main  line 
and  then  back  in  on  track  No.  2.  There  was 
at  the  time  this  train  came  into  the  yards 
a  long  string  of  empty  box  cars  standing  on 
track  No.  2,  extending  from  about  15  to  20 
cars  east  of  the  water  tank  to  20  or  25  cars 
west  of  it;  this  string  of  cars  being  un- 
coupled in  two  or  three  places,  leaving  a 
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short  space  between  where  uncoupled.  As 
the  crew  were  backing  in  on  track  No.  2 
thei  second  time  to  pick  up  the  first  division 
of  their  train  left  there,  while  moving  from 
two  to  six  miles  per  hour,  they  backed  against 
it,  causing  it  to  move  the  string  of  cars  west 
and  on  the  same  track,  and  appellee  was  In- 
jured about  15  cars  west  of  where  the  crip- 
pled car  was,  and  by  one  of  the  cars  which 
was  on  the  track  when  the  freight  train 
pulled  into  the  yards,  and  one  not  belonging 
to  the  train  being  handled  by  the  crew. 

At  the  time  the  injury  was  inflicted,  the 
east  end  of  the  train  was  pointing  south 
of  east  and  the  west  end  of  it  south  of  west, 
so  as  to  place,  the  most  northerly  portion  of 
the  train  about  the  middle  thereof  and  about 
opposite  where  the  caboose  stood,  making 
a  curve  in  the  south  side  of  the  train.  The 
injury  occurred  about  67  car  lengths  from 
the  engine,  the  engineer  and  fireman  being 
In  such  position,  because  of  the  curve  in  the 
train,  it  was  impossible  for  them  to  have 
seen  either  appellee  or  her  father  while  on 
the  north  side  of  track  No.  2.  The  conduc- 
tor, at  the  time  of  the  Injury,  was  about  31 
to  35  car  lengths  from  the  engine,  end  was 
on  the  north  side  and  could  have  seen  ap- 
pellee and  her  father  at  all  times  after  they 
passed  him,  until  they  passed  behind  or  un- 
der a  car  on  track  No.  2,  had  be  been  watch- 
ing, but  he  had  not  seen  them  after  they 
pateed  him,  as  he  had  been  engaged  in  direct- 
ing the  movements  of  his  crew  In  handling 
bis  train,  all  of  them  being  In  the  opposite 
direction  or  east  of  him.  The  rear  brake- 
man,  as  well  as  the  head  brakeman,  were  on 
the  south  side  of  the  train,  giving  to  the  en- 
gineer signals  for  the  movement  of  the  train; 
the  head  brakeman  being  about  the  switch 
stand,  which  was  on  the  south  side  of  the 
main  line  and  about  15  or  20  cars  west  of 
the  engine,  while  the  rear  brakeman  was 
nearly  south  of  the  conductor  and  about  op- 
posite the  point  where  the  back  end  of  the 
portion  of  the  train  then  being  moved,  would 
couple  on  to  the  portion  that  had  formerly 
been  set  on  track  No.  2,  evidently  for  the 
purpose  of  making  the  coupling. 

The  train  and  crew  were  under  the  con- 
trol and  direction  of  the  conductor,  the  crew 
consisting  of  the  conductor,  the  rear  and 
head  brakeman,  and  the  fireman  and  engi- 
neer. Neither  of  the  crew,  except  the  con- 
ductor and  rear  brakeman,  as  hereinbefore 
mentioned,  knew  that  appellee  or  her  father 
were  on  the  right  of  way  or  had  been,  and 
the  rear  brakeman  and  conductor  did  not 
know  they  were  on  the  yard  at  the  time  of 
the  injury  until  after  it  occurred,  it  having 
been  from  four  to  six  minutes  since  either 
the  rear  brakeman  or  the  conductor  had  seen 
them,  and  that  being  when  tbey  passed  them 
respectively  as  hereinbefore  mentioned.  The 
conductor  and  brakeman,  at  the  time  tbey 
saw  appellee  and  her  father  going  west,  sup- 
posed that  they  were  going  off  of  the  yards 
at  the  west  end,  and  further  than  this  tbey 


bad  no  knowledge  of  where  appellee  and  her 
father  were  going.  In  what  direction  they 
desired  to  go.  If  other  than  west,  or  where 
they  had  come  from,  though  the  evidence 
shows  that  appellee  and  her  father  were 
nicely  and  cleanly  dressed.    At  the  time  of 
the  injury,  Halys  Wininger  was  five  years 
and  eight  months  old;    was  a  reasonably 
well-developed  child  for  her  age;    was  fair 
of  form  and  an  average  as  to  looks  and  men- 
tal development;    had  always  been  healthy 
and  cheerful,  though  she  had  never  gone  to 
school  as  her  parents  thought  her  not  suffi- 
ciently developed  mentally  to  attend.    Halys 
did  not  testify  on  the  trial,  though  she  was 
placed  upon  the  witness  stand,  and  her  In- 
jured limb  exhibited  to  the  jury,  they  thus 
having  on  opportunity  of  judging  her  capa<s 
itles,  Including  her  discretion.    The  conduc- 
tor in  charge  of  the  crew  had  worked  only 
a  short  time  for  the  company  over  this  por- 
tion of  its  tracks,  and  claimed  that  he  had 
no  notice  that  the  yards  and  grounds  of  the 
company  therein  were  used  or  had  been  used 
by  persons  other  than  employes  of  the  com- 
pany, and,  while  the  other  members  of  the 
crew  had  worked  over  this  portion  of  the 
track  longer,  they  also  disclaimed  a  knowl- 
edge that  the  company's  yards  and  grounds 
were  used  by  pedestrians  or  persons  other 
than  employes.    The  freight  train  in  question 
came  into  the  switch  yards  in  Clarendon  on 
the  occasion  of  the  Injury,  about  9  o'clock 
a.  m.,  and  from  its  arrival  In  the  yards  until 
the  Injury  the  crew  were  continually  engaged 
in  doing  the  switching  above  mentioned;    it 
being  clear  from  the  evidence  that  the  cars 
which  were  on  track  3  when  appellee  and  her 
father  reached  it  was  the  remnant  of  the  train 
being  switched,  which  was  left  there  while 
taking  the  first  section  to  track  2,  and   at 
the  time  appellee  and  her  father  saw  the 
rear  brakeman  on  the  cars  on  track  2  after 
passing  the  caboose^  he  was  evidently  on  the 
first  section  of  the  train  which  had  been 
moved  from  track  3  to  track  2.    The  mem- 
bers of  the  train  crew  claimed  that  the  en- 
gine bell  was  continuously  ringing  while  the 
switching  was  being  done  and  at  the  time 
of  the  injury,  while  appellee's  father  clatoied 
that  no  whistle  was  blown  or  beU  rung  at 
any  time  after  he  and  his  daughter  came  on 
the  yards.    The  evidence  shows  that  appel- 
lee had  suffered  physical  and  mental   pain 
since  her  Injury  and  to  the  time  of  the  trial, 
and  would  likely  continue  to  so  sutTer  for 
the  remainder  of  her  life;    it  also  shews 
her  ability  to  earn  money  from  the   time 
she  reaches  her  majority  to  the  end  of  tier 
life  has  been  depreciated  as  a  direct  result 
of   her   injuries.     The   space   between    tbe 
south  rail  on  track  3  and  the  north  rail  on 
track  2,  at  the  place  where  the  Injury   oc- 
curred, and  for  several  hundred  feet  east 
thereof,  was  about  eight  or  nine  feet,  and  tli« 
distance  between  the  ends  of  the  ties  under 
track  3  end  those  under  track  2,  at  the  place 
where  the  Injury  occurred,  as  well  as    for 
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several  hundred  feet  east  thereof,  was  about 
four  or  five  feet  The  space  between  tracks 
2  and  3  was  ample  for  appellee  and  her 
father  to  have  walked  together  In  safety, 
even  with  a  train  moving  <m  both  of  said 
tracks  at  the  same  time. 

The  evidence  falls  to  show  any  stop  or  de- 
lay of  any  kind  by  appellee  or  her  father  at 
the  place  of  the  Injury  before  starting  across 
track  2,  between  the  cars  or  under  one  of 
them,  and  the  evidence  shows  they  were 
walking  at  an  ordinary  gait,  and  while  ap- 
pellee's father's  evidence  shows  most  clearly 
that  he  was  on  his  way  to  church  with  his 
child  as  above  stated,  there  was  no  fact  proven 
on  the  trial  tending  to  put  appellant's  em- 
ployes on  notice  that  appellee  or  her  father 
would  likely  desire  or  attempt  to  go  across 
track  No.  2  or  south  thereof,  and  the  evidence 
when  taken  as  a  whole  shows  that  if  appel- 
lant's conductor,  and  In  fact  all  of  the  em- 
ployes operating  said  train,  bad  been  looking 
at  appellee  and  her  father  when  he  and  ap- 
pellee started  across  track  No.  2,  either  be- 
tween the  cars  or  under  one  of  them,  It 
«^>Qld  bave  been  Impossible,  with  the  means 
at  hand,  to  have  stopped  the  car  which  ran 
orer  appellee  and  injured  her  before  the  in- 
jury occurred,  and  after  they  so  started 
across  eald  track. 

[1]  Prom  the  fact  that  the  switching  was 
continuous  from  the  time  appellee  and  her 
father  came  on  the  yards  until  the  Injury,  we 
find  that  the  father  knew  of  this  fact,  and 
that  the  conductor  and  hrakeman  who  had 
seen  them  so  knew. 

Cnder  appellant's  first  assignment,  com- 
plaint is  made  that  the  court  erred  in  failing 
to  give  its  first  special  charge,  as  follows: 
"Ton  are  charged  that  the  evidence  In  this 
case  falls  to  disclose  any  legal  liability  upon 
the  part  of  defendant,  and  It  therefore  be- 
comes the  duty  of  the  court  to  instruct  you 
peremptorily  that,  under  the  law  and  the 
evidence,  you  cannot  find  for  plaintiff,  and 
It  is  therefore  your  duty  to  let  your  verdict 
be  for  the  defendant,  the  form  of  which 
will  be:  'We,  the  Jury,  find  for  the  defend- 
ant'" 

We  are  of  the  opinion  that  the  evidence, 
taken  as  a  whole,  falls  to  show  such  negli- 
gence as  is  alleged  In  the  petition,  on  the 
part  of  appellant  or  Its  employSa,  proximate- 
ly causing  the  injury  complained  of,  and  that 
therefore  the  requested  charge  should  have 
been  given,  and  that  for  failure  to  give  same 
this  cause  should  be  reversed;  and  as  the 
case  appears  to  have  been  folly  developed  on 
the  trial  below.  Judgment  should  be  rendered 
for  appellant;  and  we  think  the  facts  here- 
inbefore found,  together  with  the  necessary 
deductions  to  be  drawn  therefrom,  sustata 
said  conclusion. 

[2]  Within  the  knowledge  of  the  conduce 
tor,  under  whose  direction  and  control  the 
other  members  of  the  crew  were  acting,  as 
well  as  the  knowledge  of  the  rear  hrakeman, 
(they  being  the  only  ones  of  the  crew  who 


knew  that  appellee  and  her  father  had  ever 
been  on  the  yards),  appellee  was  In  the  com- 
pany of,  and  under  the  direct  and  immediate 
control  and  management  of,  her  father,  on 
whom  the  employes  had  a  right  to  rely  to 
Insure  her  doing  no  act  that  would  amount 
to  negligence,  if  committed  by  the  father 
himself.  In  other  words,  the  employes,  un- 
der the  circumstances,  had  a  right  to  rely  and 
act  on  the  presumption  that  appellee,  though 
herself  of  such  tender  years  as  to  be  want- 
ing In  discretion,  would  not  be  permitted  by 
her  father  to  perform  an  act  of  Indiscretion 
that  would  amount  to  negligence  if  perform- 
ed by  the  father. 

[3]  At  best  Halys  was  a  mere  licensee  on 
the  yards  of  the  company,  and  as  stated  in 
the  case  of  Blossom  Oil  &  Cotton  Co.  v.  Po- 
teet  (Sup.)  136  S.  W.  432,  could  not  recover 
merely  because  of  the  condition  of  the  yards 
or  the  location  of  the  string  of  cars  thereon. 

The  law  Imposes  on  the  father  the  duty  to 
protect  his  child,  and  the  employes  operating 
the  train  had  a  right  to  rely  upon  his  per- 
forming  this  duty,  at  least  until  It  appeared 
to  them  that  be  would  not  do  so,  and  to  so 
rely  cannot  be  held  negligence;  and  if  it 
be  said  that  when  be  started  to  lead  his 
child  between  the  cars  or  under  them,  it  was 
the  duty  of  the  employes  to  then  know  he 
would  not  perform  bis  duty,  we  answer 
that  from  the  evidence  in  the  record  the 
conclusion  is  irresistibly  forced  that  in  the 
very  nature  of  handling  the  train  the  em- 
ployes then  handling  it,  in  the  performance 
of  their  duties,  could  not  have  avoided  the 
injury,  as  the  signal  to  back  the  train  had 
unquestionably  been  given  by  the  conductor 
to  the  engineer  at  a  time  when  no  danger 
was  apparent,  and  when  danger  did  appear 
as  a  result  of  appellee  and  her  father  at- 
tempting to  go  between  the  cars  or  under 
one  of  them,  no  act  on  the  part  of  the  con- 
ductor, who  was  the  only  one  of  the  employes 
who  could  have  then  seen  appellee  or  her 
father,  could  have  resulted  In  avoiding  the 
injury,  as  the  evidence  shows  beyond  doubt 
that,  before  he  could  have  given  the  engineer 
a  stop  signal  and  it  had  been  obeyed  by  the 
engineer,  the  injury  had  been  inflicted,  as 
the  father's  evidence  shows  that  the  space 
between  the  cars  where  they  tried  to  cross 
was  only  about  six  or  eight  feet,  and  the 
other  evidence  shows  that  at  the  time  the 
injury  was  inflicted  the  train  was  moving 
from  two  to  seven  miles  per  hour. 

[4]  We  think  it  cannot  be  successfully  con- 
tended that  there  was  any  negligence  in  the 
speed  at  which  the  train  was  moving  at  the 
time  of  the  injury,  as  it  is  made  to  appear 
from  the  evidence  that  taking  Into  consid- 
eration the  length  and  weight  of  the  train 
being  moved,  and  the  power  of  the  engine,  it 
could  not  have  been  kept  moving  at  a  less 
speed  than  it  was,  and  successfully  make 
the  coupling  that  was  to  be  made;  hence  If 
negligence  at  all,  it  must  be  in  having  moved 
the  train,  or  In  failing  to  stop  before  the 
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injury  was  Inflicted,  and  after  It  became 
apparent  that  the  father  would  not  perforin 
his  legal  duty  by  keeping  his  child  out  of 
danger,  but  would  lead  her  Into  It  by  sudden- 
ly attempting  to  cross  the  track,  either  be- 
tween the  cars  or  under  one  of  them.  It 
must  be  borne  in  mind  that  appellee  was  at 
no  time  seen  In  danger  by  any  employ^  of 
the  company,  and  in  fact  she  was  In  no  dan- 
ger until  she  attempted  to  follow  her  father 
in  crossing  the  track. 

The  facts  in  this  case  on  the  Issue  of  lia- 
bility, It  is  believed,  can  be  no  stronger  in 
faTor  of  appellee  than  the  case  supposed  by 
Justice  Ramsey  in  the  Poteet  Case,  above 
referred  to,  wherein  he  uses  this  language: 
"If  we  conld  assume  that  the  managing  of- 
ficer of  plaintiff  in  error  had  seen  the  child 
in  the  mill  with  her  father  at  the  time  in 
a  place  of  safety  as  she  was,  could  it  not  be 
assumed,  and  ought  it  not  to  be  held,  that 
the  company  might  rely  on  the  natural  af- 
fection common  to  all  humanity — an  affec- 
tion which  money  cannot  buy  nor  time  with- 
er— as  to  dangers  known  to  the  father  to 
take  proper  and  effective  steps  to  secure 
such  child  from  injury?  In  order  to  hold 
the  oil  mill  liable  there  must  be  evidence  of 
negligence,  and  that  its  conduct  In  the  cir- 
cumstances appearing  in  the  case  was  viola- 
tive of  some  duty  which  the  law  Imposed 
on  It  So  situated,  might  It  not  trust  to  the 
protection  which  both  law  and  duty  would 
assure?  The  duty  to  protect  the  child  In 
the  possession  and  under  the  immediate  con- 
trol of  both  father  and  mother  is  both  legal 
and  moral  and  is  continuing  and  affirmative, 
and,  at  least  until  it  is  known  they  have 
abandoned  the  child  and  its  danger  becomes 
apparent,  the  master  is  not  liable." 

The  Poteet  Case  was  one  in  which  an  in- 
fant was  injured  by  coming  in  contact  with 
machinery  in  the  mill  in  which  her  father 
was  an  employ^,  the  child  having  gone  to 
and  Into  the  mill  with  her  mother,  who  car- 
ried to  the  father  his  noon  meal;  the  injury 
having  occurred  after  both  the  father  and 
mother  knew  the  child  was  in  the  mill  and 
the  machinery  In  operation.  In  the  Poteet 
Case  a  Judgment  was  rendered  for  plalntUT 
In  the  trial  court,  which  was  also  affirmed 
by  the  Court  of  Civil  Appeals  (127  S.  W. 
240)  but  the  Supreme  Court  reversed  the 
case  and  rendered  the  Judgment  for  the  oil 
mill  on  the  ground  that  no  culpable  negli- 
gence was  shown. 

In  the  Nesblt  Case,  43  Tex.  Civ.  App.  630, 
97  S.  W.  825,  cited  by  appellee  in  her  brief, 
it  will  be  observed  that  the  child  was,  by  It- 
self, going  parallel  with  the  railroad  track 
in  a  trot  and  in  the  same  direction  as  the 
train  was  moving,  and  toward  a  public  cross- 
ing, and  while  some  12  or  15  feet  from  the 
track,  turned  toward  it  on  the  crossing;  the 
engineer  being  blind  in  one  eye,  and  the  fire- 
man so  deaf  be  could  not  hear  warning  cries 
of  bystanders,  all  of  whom  apparently  saw 
the  danger  before  the  injury,  and  in  time 


for  the  employes  to  have  avoided  It  if  a 
proper  lookout  had  been  maintained.  The 
recovery  was  unquestionably  permitted  to 
stand  in  part  because  of  the  negligence  of 
the  company  in  having  in  its  employ  an  en- 
gineer and  fireman  so  defective  in  their  sen- 
ses; and  because  these  defects  were  the 
proximate  cause  of  the  Inji^ry,  plaintiff  In 
the  pleadings  having  charged  negligence  on 
these  grounds  among  others,  as  being  the 
cause  of  the  injury,  the  child  was  run  over 
and  Injured  on  the  crossing. 

In  the  Vallejo  Case,  found  In  102  Tex.  at 
page  70,  113  S.  W.  at  page  4,  Justice  Brown, 
speaking  for  the  Supreme  Court,  held  that 
the  fact  that  employee  of  a  railway  company 
saw  a  child  three  years  old,  by  itself,  after 
dark  walking  on  the  main  line  of  the  rail- 
road in  the  opposite  direction  from  that  the 
train  was  moving  on  a  switch  track,  about 
14  feet  from  the  main  line,  would  not  render 
the  company  liable  for  running  over  the 
child  a  few  minutes  thereafter  without  ac- 
tual knowledge  of  those  operating  the  train 
that  it  bad  chamged  Its  position ;  and  in  dis- 
posing of  the  case  he  uses  this  language: 
"The  question  then  arises.  What  should  the 
employ^  of  the  railroad  company  have  done 
under  the  circumstances  to  guard  that  little 
child  against  injury?  It  is  manifest  that 
there  was  nothing  for  them  to  do  but  what 
they  did  do — Cleave  the  child  in  its  then  se- 
cure condition  and  attend  to  their  duties,  or 
stop  the  train  and  send  some  one  to  carry 
the  boy  to  its  mother.  Would  any  one  con- 
tend that  it  was  the  duty  of  the  railroad 
company  to  cease  the  operation  of  its  train 
In  order  to  perform  duties  of  nurse?  If 
there  had  been  any  probability  that  by  the 
continued  movement  of  the  train  the  injury 
would  be  inflicted  on  the  boy,  the  duty  to 
stop  the  train  would  have  arisen,  but  no 
such  result  was  indicated  by  the  facts." 

[SI  In  view  of  the  fact  that  we  think  the 
evidence  conclusively  shows  that  there  was 
no  fact  or  circumstance  tending  to  put  the 
operatives  of  the  train  on  notice  that  the 
father  would  not  perform  his  duty  to  his 
child,  by  protecting  it  from  dangers  patent 
to  him,  the  employes  were  not  guilty  of  any 
degree  of  negligence  charged  In  the  pleading; 
in  having  failed  to  take  charge  of  the  child; 
and  in  view  of  the  further  fact  that  if  all 
the  employ^  had  been  watching  appellee 
and  her  father,  from  the  time  they  were  first 
seen  on  the  yards,  they  could  not  In  the  ex- 
ercise of  any  degree  of  care,  short  of  inquiry 
from  the  father,  have  learned  that  apiiellee 
and  her  father  would  likely  attempt  to  turn 
south  and  cross  track  No.  2;  and  In  view  of 
the  fact  that  without  such  knowledge  the 
employes  could  by  the  exercise  of  no  degree 
of  care  known  to  the  law  have  anticipated 
any  danger  to  either  appellee  or  her  father 
until  they  suddenly  turned  south  to  cross 
said  track  No.  2;  and  in  view  of  the  fact 
that  the  evidence  shows  conclusively  that 
had  all  of  the  employes  at  the  time  they 


Digitized  by 


Google 


Tex^ 


FT.  WORTH  ft  D.  C.  RT,  CO.  r.  WININGEB 


279 


started  to  cross  the  track  seen  tbem,  nothing 
coald  have  been  done  to  avoid  tbe  Injury — 
we  think  beyond  doubt  no  such  negligence 
as  is  alleged  in  appellee's  pleadings  can  be 
held  to  iiaTe  in  any  way  been  proximately 
the  cause  of  the  Injury.  The  facts,  showing 
as  they  do,  that  the  injury  was  the  direct 
and  proximate  result  solely  of  tbe  act  of  ai>- 
pellee  and  her  father  attempting  to  so  sud- 
denly cross  track  No.  2,  as  to  allow  no  op- 
ixirtunity  on  the  part  of  the  employes  with 
any  or  all  means  at  hand  to  have  then  avoid- 
ed tbe  injury,  they  having  been  guilty  of  no 
negligence  proximately  causing  appellee  and 
her  father  to  at  that  time  attempt  to  cross 
the  track,  can  certainly  not  be  held  to  show 
liability,  whether  appellee  be  an  Infant  or 
an  adult 

In  disposing  of  the  case  of  Texas  A  Pacific 
Railway  Company  v.  Shivers,  48  Tex.  Civ. 
App.  112,  106  S.  W.  894,  which  was  a  case 
where  the  evidence  shows  that  Shivers,  by 
his  own  voluntary  act,  went  from  a  place  of 
safety  to  a  place  of  danger  so  suddenly  as 
not  to  allow  the  operatives  of  the  train  to 
avoid  injuring  blm.  Justice  Speer  held  that 
no  recovery  could  be  had;  holding  that  no 
sach  lookout  as  could  have  been  maintained 
hy  the  employes  could  have  prevented  the  in- 
jury; further  holding  that  in  such  case  the 
question  of  whether  or  not  the  employes  had 
kept  a  proper  lookout  was  not  an  issue  in 
the  case. 

In  view  of  the  fact  that  the  father  in  this 
case  was  within  the  knowledge  of  the  em- 
ployte  with  his  child,  and  that  they  were  in 
a  place  of  safety  when  last  seen  by  the  em- 
ployes, and  that  from  the  time  they  left  the 
place  of  safety  to  the  time  of  the  injury 
nothing  could  have  been  done  by  °  the  em- 
ployfe  to  avoid  tbe  Injury,  they  having  been 
guilty  of  no  negligence  causing  the  act  of 
goii^  from  a  place  of  safety  to  a  place  of 
clanger,  under  the  reasoning  in  the  Foteet, 
Vallejo,  and  Shivers  Cases,  above  quoted 
from,  we  find  no  evidence  in  the  record  in 
this  case  tending  to  show  negligence  on  tbe 
pert  of  tbe  company  of  which  appellee  can 
complain. 

Believing  that  tbe  evidence  Is  insufficient 
to  show  n^ligence  on  the  part  of  the  defend- 
ant in  any  particular  charged  in  the  petition, 
it  follows  that  the  trial  court  erred  in  fail- 
ing to  give  special  charge  No.  1  requested 
by  appellant,  and  as  the  case  appears  to  have 
been  fally  developed  on  the  trial  below  and 
no  good  purpose  could  be  served  by  remand- 
ing the  same  for  another  trial,  it  will  be  re- 
versed and  here  rendered  for  appellant,  and 
it  is  80  ordered. 

On  Motion  for  Rehearing. 

Appellee,  in  her  motion  for  rehearing, 
among  other  things,  complains  that  this 
court,  in  its  former  opinion,  used  this  lan- 
guage:   "The   members   of   the   train   crew 


claim  that  the  engine  bell  was  continually 
ringing,  whUe  switching  was  being  done, 
and  at  the  time  of  the  injury." 

[6]  WhUe  this  statement  was  made  in  tbe 
original  opinion  only  as  a  means  of  calling 
attention  to  the  fact  that  there  was  an  issue 
of  fact  raised  by  the  evidence  Introduced 
by  appellant  and  appellee  on  the  question 
of  whether  or  not  the  bell  was  being  rung, 
and  we  think  the  statement  cannot  possibly 
do  appellee  any  injury,  we  will  withdraw 
that  statement,  and  here  state  succinctly  the 
facts  as  shown  by  the  evidence  on  that  issue 
as  follows:  The  father  of  appellee  testified 
in  substance  that  the  bell  was  not  rluglug 
either  when  the  accident  occurred  or  at  any 
time  while  be  and  his  daughter  were  on  tbe 
yards,  while  the  fireman  testified,  in  sub- 
stance, that  the  bell  was  ringing  not  only 
when  the  accident  occurred,  but  during  the 
entire  time  the  switching  was  in  progress. 
No  other  witness  testified  on  this  issue, 
though  a  sworn  statement  formerly  made 
by  the  engineer  to  the  same  effect  as  the 
fireman's  evidence  is  found  in  the  record. 

Our  former  opinion  is  in  no  way  or  partic- 
ular based  on  any  supposed  negligence  of 
Halys  Wlnlnger,  or  of  her  father,  but  is 
based  on  the  proposition  that  as  we  view 
the  record  in  its  entirety,  the  evidence  falls  to 
raise  an  issue  of  negligence  on  the  part  of 
the  company  or  its  employ^,  in  any  partic- 
ular charged  in  appellee's  pleadings,  that 
could  have  caused  the  injury  complained  of. 

If  it  were  admitted  that  the  employes  were 
guilty  of  negligence,  both  in  falling  to  keep 
an  eye  on  appellee  and  her  father  at  all 
times  while  they  were  on  the  yard,  and  in 
failing  to  continually  ring  the  bell,  in  the 
light  of  the  other  evidence  found  in  the  rec- 
ord, we  think,  neither  of- said  acts  can  be 
held  to  in  any  way  have  had  any  thing  to 
do  with  the  Injury  complained  of,  for  tbe 
reasons  that  the  record,  without  controversy, 
shows  that  the  train  was  continually  in  mo- 
tion during  all  the  time  appellee  and  her 
father  were  on  the  yards,  and  that  appellee 
and  her  father  knew  this  fact,  and  ringing 
the  bell  could  have  served  no  purpose  ex- 
cept to  inform  appellee  and  her  father  of  the 
fact  that  tbe  train  was  in  motion,  or  was 
about  to  be  put  in  motion;  and  we  also  think 
the  record  conclusively  shows  that  had  every 
employ^  been  looking  at  appellee  and  her 
father.  Immediately  before  and  at  the  time 
they  started  to  cross  the  track,  where  appel- 
lee was  injured,  because  of  the  suddenness 
of  their  turning  and  attempting  to  cross  said 
track,  it  was  impossible  for  appellant  to 
have  done  anything  to  avoid  said  injury. 

In  deference  to  the  earnestness  and  ability 
with  which  appellee's  counsel  has  urged  a 
rehearing  in  this  case,  we  have  again  care- 
fully gone  over  the  record,  but  finding  no 
merit  in  the  motion,  except  as  Indicated 
herein,  the  motion  will  be  overruled,  and  it 
is  so  ordered. 
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JONES  et  aL  y.  WAGNBE. 

(Court  of  cavil  Appeals  of  Texas.     Galveston. 

Not.  10,  1911.    Rehearing  Denied 

Dec.  7.  1911.) 

1.  DlSUIBSAI,     AND     NONSOIT     (J     42*)  —  CON- 
STBIJOTION  OF  PLKADINO  AFFECTED  BT. 

Plaintiffs'  i>etition  may  be  looked  to  in  aid 
of  defendant's  answer  in  a  suit  to  try  title, 
notwithstanding  plaintiffs  bad  dismissed  their 
suit,  for  the  purpose  of  identifying  and  fur- 
nishing a  'description  of  the  land  mentioned  in 
defendant's  plea  of  limitation,  on  which  defend- 
ant prayed  affirmative  relief. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  i§  75-83;  Dec.  Dig.  i 
42.*] 

2.  JtTDGMKNT     (J    251*)— PLEADINQB    TO     StTP- 
POBT. 

Though  a  plea  of  limitation  may  be  used 
as  defensive  in  trespass  to  try  title,  it  may  also 
be  used  as  the  basis  of  affirmative  relief,  and 
when  coupled  with  a  prayer  for  the  recovery 
of  the  land  to  which  it  is  soaght  to  be  applied 
it  becomes  an  affirmative  plea  of  title  and  will 
support  a  judgment  for  recovery  of  the  land. 

[E<d.  Note.— For  other  cases,  see  Judgment, 
Cent,  Dig.  {  437 ;   Dec.  Dig.  {  251.*] 

8.  Pleading  (§  148*)— Defensive  Plea— Af- 

FiBMATivE  Relief. 

If  the  facts  stated  in  a  defensive  plea  show 
no  more  than  that  plaintiflF  is  not  entitled  to 
recover,  such  plea  will  not  support  a  prayer  for 
affirmative  relief,  but  if  the  facts  are  sufficient 
to  entitle  defendant  to  maintain  an  action  there- 
on, the  fact  that  the  allegations  in  the  plea 
are  sufficient  to  defeat  plaintiff's  claim,  and  are 
pleaded  for  that  purpose  as  well  as  to  show 
an  affirmative  right  in  defendant  does  not  de- 
stroy or  in  any  way  affect  their  sufficiency  to 
support  a  prayer  for  affirmative  relief. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  299:   Dec.  Dig.  i  148.*] 

4.  DisMissAi.  ARD  Nonsuit  ({  42*)— Effect— 

Plba— AFratMATiYE  Relief. 

In  trespass  to  try  title,  defendant  answered 
that  he  was  not  guilty  of  the  trespasses  charged 
and  demanded  strict  proof  thereof,  and  then 
alleged  that  be  was  and  for  more  than  thirty 
years  had  been  the  bead  of  a  family,  had  re- 
sided in  peaceable  and  adverse  possession  of  the 
land  described  in  the  petition  together  with 
his  family  for  more  than  ten  years  continuous- 
ly before  the  filing  of  plaintiffs'  petition,  culti- 
vating, using,  and  enjoying  the  same,  claiming 
it  adversely  against  all  others,  and  tbnt  his  oc- 
cupancy was  open  and  notorious,  praying  that 
he  have  judgment  for  title  and  possession  of 
the  land,  for  damages,  and  for  such  other  re- 
lief as  he  was  entitled  to  in  law  or  in  equity. 
Beld,  that  such  plea  of  limitation  was  intend- 
ed as  an  affirmative  plea  in  reconvention  for 
the  recovery  of  the  land,  and  not  merely  plead- 
ed in  defense ;  and  hence,  defendant'^s  right 
to  recover  thereon  was  not  affected  by  plain- 
tiffs' dismissal.  t 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Gent  Dig.  {{  75-^;  Dec.  Dig.  i 
42.*] 

6.  EviDENCB  (t  175*)— Best  Evidence— Rbc- 

OBDS. 

In  trespass  to  try  title,  the  original  record 
in  a  volume  of  the  "State  Abstract  of  Titles 
to  Patented  Lands,"  showing  that  the  lands  in 
controversy  had  been  patented  to  L.,  held  pri- 
ma facie  admissible  as  primary  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ${  661-569;   Dec.  Dig.  S  175.*] 


Error  to  District  Court,  Newton  County; 
W.  B.  Powell,  Judge. 

Action  by  Jesse  H.  Jones  and  others  against 
A.  R.  Wagner.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

J.  R.  West,  for  plaintiffs  in  error.  B.  B. 
Moore,  for  def«idant  In  error. 

PLEASANTS,  C.  J.  This  Is  an  acUon  of 
trespass  to  try  title  brought  by  plaintiffs  in 
error  against  the  defendant  In  error  to  re- 
cover a  tract  of  160  acres  of  land  on  the  Lew- 
is survey  In  Newton  county.  In  addition 
to  the  usual  allegations  In  an  action  of  tres- 
pass to  try  title,  plaintiffs'  petition  alleged 
that  they  feared  defendant  would  make  use 
of  his  possession  to  commit  injury  and  waste 
by  cutting  and  removing  growing  timber  from 
the  land,  and  prayed  for  the  Issuance  of  a 
writ  of  sequestration.  This  writ  was  Issued 
as  prayed  for  and  the  land  taken  into  posses- 
sion by  the  officer  charged  with  the  execution 
of  the  writ  The  defendant's  answer  contains 
a  plea  of  not  guilty  and  plea  of  limitation  of 
ten  years,  and  also  plea  in  reconvention  for 
damages  for  the  levy  of  the  writ  of  seques- 
tration. Upon  the  trial  in  the  court  below  a 
general  demurrer  presented  by  plaintiffs  to 
defendant's  answer  was  overruled,  but  two 
special  exceptions  presented  to  that  portion 
of  the  answer  seeking  to  recover  damages  for 
the  unlawful  levy  of  the  writ  of  sequestration 
were  sustained.  After  the  court  had  ruled 
upon  the  general  demurrer  and  special  ex- 
ceptions, plaintiffs  dismissed  their  suit  The 
cause  then  went  to  trial  on  defendant's  plea 
of  title  by  limitation  and  prayer  for  recovery 
of  the  land,  and  the  trial  resulted  In  a  ver- 
dict and  Judgment  in  favor  of  defendant  for 
the  title  and  possession  of  the  land. 

The  answer  of  the  defendant,  omitting  th« 
plea  in  reconvention  for  damages,  to  which 
exceptions  were  sustained,  as  before  stated. 
Is  as  follows:  "In  this  cause  comes  the  de- 
fendant, A.  R.  Wagner,  demurs  to  plaintiffs' 
petition,  says  same  shows  no  cause  of  action 
and  prays  Judgment  If  required  to  further 
answer,  the  defendant  says  he  is  not  guUty 
of  the  several  wrongs,  injuries  and  treepas* 
ses  charged  in  plaintiffs'  petition,  and  he  de- 
mands strict  proof  of  same  and  puts  himself 
upon  the  country.  This  defendant  shows  to 
the  court  that  he  Is  now,  and  for  more  than 
80  years  has  been,  the  head  of  a  family  and 
that  he  resided  upon  and  in  peaceable  and  ad- 
verse possession  of  the  land  described  In 
plaintiffs'  petition,  together  with  his  said 
family,  for  a  period  or  more  than  10  years 
continuously  t>efore  the  filing  of  plaiaturs' 
said  petition,  cultivating,  using  and  mjoying 
the  same,  claiming  same  adversely  against 
all  others,  and  that  his  said  occupancy  was 
op«i  and  notorious.     Wherefore,  defendant 
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prays  that  npan  a  hearing  he  have  judgment 
for  title  and  possession  of  the  land  herein 
named,  for  his  damages  and  costs,  and  for 
gadi  other  relief  as  the  facta  show  him  enti- 
tled to  In  law  or  in  eQulty." 

Under  appropriate  assignments  of  error 
plaintiffs  complain  of  the  Judgment  of  the 
conrt  below  on  the  ground  that  defendant's 
answer  was  not  suflSclent  to  entitle  him  to 
proeecnte  a  suit  for  the  recovery  of  the  land 
against  plaintiffs,  or  to  entitle  him  to  a  hear- 
ing on  his  prayer  for  the  recovery  of  the  land 
after  plaintiffs  had  dismissed  their  suit 
against  him. 

[1]  It  is  contended  that  the  cross-bill  con- 
tains no  description  of  the  land,  no  allega- 
tion that  defendant  has  title  thereto,  nor  that 
he  was  in  possession  and  was  ejected  by 
plaintiffs,  and  as  the  allegations  of  the  an- 
swer would  be  wholly  Insufficient  to  main- 
tain an  independent  suit  for  recovery  of  the 
land,  or  to  remove  cloud  from  title,  such  an- 
swer Is  insufficient  to  entitle  defendant  to  af- 
flrmative  relief  In  this  suit. 

We  cannot  agree  with  plaintiffs'  counsel  In 
this  contention.  Notwithstanding  plaintiffs 
had  dismissed  their  suit,  their  petition  could 
be  looked  to  In  aid  of  defendant's  answer  for 
the  purpose  of  identifying  and  furnishing  a 
description  of  the  land  mentioned  In  the  plea 
of  limitation.  Thla  plea,  while  It  does  not 
allege  in  terms  that  defendant  has  title  to 
the  land,  alleges  facts  which,  if  true,  show 
that  title  had  vested  in  him  under  the  statute 
of  limitation  in  the  absence  of  pleading  and 
proof  of  disability  on  part  of  the  prior  hold- 
era  of  the  title. 

[2]  It  is  true  this  plea  may  be  used  as  a  de- 
fensive plea  and  Is  often  used  only  In  this 
way,  but  when  coupled  with  a  prayer  for  re- 
covery of  the  land  to  which  It  is  sought  to  be 
applied.  It  becomes  an  affirmative  plea  of  ti- 
tle and  will  support  a  judgment  for  the  re- 
covery of  the  land. 

[t]  If  the  facts  stated  In  a  defensive  plea 
show  no  more  than  that  the  plaintiff  is  not 
entitled  to  recover,  such  plea  would  not  sup- 
port a  prayer  for  affirmative  relief.  This 
was  the  decision  In  the  case  of  Hoodless  v. 
Winter,  80  Tex.  638, 16  B.  W.  427.  But  where 
the  facts  stated  in  the  plea  are  sufficient  to 
entitle  the  defendant  to  maintain  a  cause  of 
action  thereon  the  fact  that  the  allegations 
of  the  idea  are  sufficient  to  defeat  plaintiffs 
dalm  and  are  pleaded  tor  that  purpose,  as 
veil  as  for  the  purpose  of  showing  an  af- 
firmative right  in  defendant,  do  not  destroy 
or  In  any  way  effect  their  sufficiency  to  sup- 
port a  prayer  for  affirmative  relief.  We  un- 
derstand tills  to  be  the  rule  announced  In 
Short  V.  Hepburn,  89  Tex.  622,  86  S.  W.  1056. 

[*]  We  think  the  allegations  and  prayer 
clearly  Indicate  that  the  defendant  Intended 
to  intdst  upon  the  plea  of  limitation  as  an  af- 
flnnatlve  plea  in  reconvention  for  the  recov- 


ery of  the  land,  and  did  not  make  such  plea 
only  In  defense  of  plaintiffs'  suit 

[5]  The  only  remaining  question  iwesented 
by  appellants'  brief  is  whether  the  trial  court 
erred  in  permitting  defendant  to  show  by  the 
witness,  R.  E.  King,  that  a  book  which  wit- 
ness had  in  his  hands  was  "Vol.  2  of  the  State 
Abstract  Books,"  and  that  said  book  showed 
that  the  land  in  controversy  had  been  patent- 
ed to  Lewis. 

The  proposition  advanced  under  the  as- 
signment presentUg  tills  question  Is  the  fol- 
lowing: "The  Memoranda  contained  in  the 
'Abstract  of  Titles  and  Patented  Lands'  were 
not  competent  to  prove  that  the  land  in  con- 
troversy had  been  patented,  especially  in  the 
absence  of  any  proof  accounting  for  the  ab- 
sence of  the  original  evidence,  as  in  this  case." 

We  think  the  evidence  was  admissible  for 
the  purpose  of  showing  that  the  state  had 
parted  with  its  title  to  the  land.  The  book 
in  question  was  Issued  by  the  state  and  plac- 
ed in  the  hands  of  its  officers  for  the  purpose 
of  enabling  them  to  ascertain  what  lands  are- 
subject  to  taxation  and  the  entry  in  this  book 
showing  that  the  survey  of  land  in  questioa 
had  been  patented  by  the  state  was  prima 
facie  evidence  of  that  fact  and  was  admissi- 
ble as  primary  evidence. 

We  think  none  of  the  assignments  present 
ed  In  appellants'  brief  should  be  sustained, 
and  that  the  Judgment  of  the  court  below 
should  be  affirmed,  and  it  has  been  so  or* 
dered. 

Affirmed. 


TRUEHEART  v.  QRAHAM  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  9,  1911.) 

1.  TBIAL  (i  251*)  — iNSTBUOnORS  — Appuoa* 
BIUTT  TO  EVIDBNOE. 

Where,  in  trespass  to  try  title,  the  court 
instructed  as  to  adverse  posseBsion,  and  there 
was  no  issue  as  to  whether  the  grantee  of  the 
original  occupant  under  whom  defendants  claim- 
ed was  holding  the  land  under  the  mistaken  be- 
lief that  It  was  a  part  of  the  public  domain, 
the  court  properly  refused  to  charge  that  if 
such  grantee  took  possession  of  land.  Intending 
to  acquire  160  acres  from  the  state  or  recog- 
nize the  land  as  belonging  to  the  state,  then 
limitations  would  not  run  in  his  favor  until  he 
and  his  children  ceased  to  look  on  and  treat 
the  land  as  state  land. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  261.*] 

2.  ADVXB8B  Possession  (|  60*)— Pbiob  Hold- 
ing. 

Where  G.  took  possession  of  certain  land 
under  an  agreement  with  R.,  who  had  had  it 
surveyed,  when  both  thought  it  waa  public 
land,  and  they  Intended  to  obtain  It  from  the 
state  by  pre-emption,  such  belief  could  not  af- 
fect R.  s  adverse  possession  after  he  purchased 
G.'s  interest;  R.  having  then  claimed  to  own 
the  land,  and  having  rendered  it  for  taxes  as 
the  G.  survey. 

[Bid.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  60.*] 
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3.  Adverse  Possbsbion  (S  100*)— Occupanct 

—Cultivation. 

Where  defendant  claimed  certain  land  by 
adverse  possession,  and  the  evidence  showed 
that  a  portion  of  the  land  was  cultivated  by  de- 
fendant and  those  under  whom  he  claimed  for 
more  than  10  saccessive  years  before  action 
brought,  though  one  of  the  small  fields  on  the 
land  was  not  cultivated  continuously,  the  court 
properly  refused  to  charge  that  defendants  must 
have  had  possession  of  the  land  for  10  years, 
each  and  every  year,  without  any  break  in  the 
use  and  enjoyment  thereof,  since  cultivation  of 
either  of  the  fields  during  each  year  was  suf- 
ficient to  show  adverse  possession  of  the  whole 
tract. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  S  100.*] 

Appeal  from  District  CJourt,  Tyler  County; 
W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  H.  M.  True- 
beart  against  Jack  Grabam  and  others. 
Judgment  for  defendants  for  part  of  the  land 
sued  for,  and  plaintiff  appeals.    Affirmed. 

J.  A.  Mooney  and  T.  C.  Mann,  for  appel- 
lant   Joe  W.  Thomas,  for  appellees. 

PLEASANTS,  C.  J.  This  is  an  action  of 
tresposs  to  try  title  brought  by  appellant 
against  appellees  and  others  to  recover  a 
tract  of  483.7  acres  of  land,  a  part  of  a  640- 
acre  survey  in  Tyler  county,  patented  by  the 
state  of  Texas  to  John  L.  Sleight,  assignee. 
Appellees  answered  in  the  court  below  by 
general  demurrer  and  plea  of  not  guilty,  and 
by  plea  of  limitation  of  10  years  as  to  100 
acres  of  said  land.  Tbe  land  claimed  under 
tbe  plea  of  limitation  was  fully  described  In 
tbe  plea.  Tbe  trial  In  tbe  court  below  with 
a  Jury  resulted  in  a  verdict  and  judgment  in 
favor  of  appellees  for  tbe  160  acres  claimed 
under  their  plea  of  limitation. 

The  record  discloses  tbe  following  facts: 
Tbe  land  involved  in  tbe  suit  is  a  part  of 
section  No.  56,  O.  &  B.  Nav.  Co.,  patented  to 
Jobn  L.  Sleight,  assignee,  in  1872.  Appellant 
claims  through  regular  chain  of  title  under 
Jobn  U.  Sleigbt  Some  time  in  the  year  1872, 
whether  before  or  after  the  location  of  said 
survey  No.  56,  O.  &.  B.  Nav.  Co.,  la  not 
shown,  N.  B.  Bawls,  wbo  owned  and  resided 
upon  a  tract  of  land  near  the  survey  in  ques- 
tion, entered  into  an  agreement  with  Tom 
Gray  to  pre-empt  tbe  160  acres  of  land  iii 
controversy.  Under  this  agreement.  Gray 
was  to  live  upon  the  land  the  required  length 
of  time  to  secure  title  as  a  pre-emptor,  and 
Rawls  was  to  bear  all  expenses  of  tbe  survey 
and  procuring  tbe  Issuance  of  title,  and  they 
were  to  own  the  land  equally.  In  pursuance 
of  this  agreement,  Rawls  had  tbe  land  sur- 
veyed, and  Gray  moved  thereon  and  inclosed 
a  small  field  which  he  put  in  cultivation. 
After  remaining  on  the  land  about  a  year, 
Gray  left,  and  sold  his  interest  to  Kawls. 
No  one  has  lived  on  the  land  since  Gray  left, 
but  the  field  put  in  cultivation  by  him  and 
another  small  field  of  6  or  8  acres  on  a  dif- 
ferent part  of  tbe  160  acres  which  was  put 


in  by  Rawls  was  cultivated  by  him  up  to  tbe 
time  of  his  death,  and  since  his  death  have 
been  cultivated  by  appellees,  who  are  his 
children  and  heirs  at  law.  The  160-acre  sur- 
vey is  within  the  boundaries  of  tbe  6.  &  B. 
Nav.  Co.  survey  No.  56.  It  was  generally 
known  as  tbe  Gray  survey,  and,  after  bis 
purchase  from  Gray,  Bawls  rendered  it  for 
taxes,  and  paid  taxes  on  it  as  tbe  Gray  160- 
acre  survey.  After  his  death,  It  was  render- 
ed for  taxes  by  appellees  under  tbe  same  de- 
scription until  about  a  year  before  this  suit 
was  filed,  when  it  was  rendered  as  a  part  of 
G.  &  B.  Nav.  Co.  survey  No.  56.  Rawls  made 
no  effort  to  procure  title  from  tbe  state,  but, 
after  bis  purchase  from  Gray,  be  continu- 
ously claimed  the  land,  and  since  his  death 
bis  heirs,  the  appellees,  have  continuously 
claimed  it.  This  claim  to  the  land  has  been 
open  and  notorious  and  against  all  the 
world.  There  Is  evidence  to  justify  tbe  con- 
clusion that  at  least  one  of  the  two  fields  on 
the  land  in  controversy  was  cultivated  by 
Rawls  or  persons  holding  under  him  each 
year  for  more  than  30  years  before  this  suit 
was  brought  The  undisputed  evidence 
shows  that  one  or  the  other  of  the  fields 
before  mentioned  was  cultivated  each  year 
from  tbe  years  1891  to  1902,  Inclusive,  by 
Rawls  or  those  holding  under  him.  This 
suit  was  brought  In  1908. 

[1]  Tbe  first  and  second  assignments  of 
error  complain  of  the  refusal  of  tbe  court 
to  give  the  jury  the  following  Instruction  re- 
quested by  tbe  plaintiff:  "You  are  instructed 
in  this  cause  that  if  Bony  (N.  B.)  Rawls 
took  possession  of  this  land  as  public  land, 
intending  to  acquire  said  160  acres  from  the 
state,  or  recognized  said  land  as  belonging 
to  the  state  of  Texas,  then  limitation  would 
not  ran  in  his  favor  until  said  Rawls  and 
bis  children  ceased  to  look  upon  and  treat 
said  land  as  state  land,  and  you  will  find  for 
plaintiff,  unless  you  find  from  the  evidence 
that  defendants  in  this  case  have  bad  10 
years'  possession  of  160  acres  for  each  con- 
secutive year,  claiming  the  same  adversely 
to  all  the  world."  This  charge  was  proper- 
ly refused.  Tbe  court  in  the  main  charge 
had  correctly  instructed  the  jury  as  to  the 
meaning  of  adverse  possession  and  claim, 
and  the  issue  sought  to  be  injected  by  this 
charge  of  whether  Rawls  was  holding  the 
land  under  the  mistaken  belief  that  it  was 
a  part  of  tbe  public  domain,  and  not  intend- 
ing to  claim  It  against  the  owners,  was  not 
raised  by  the  evidence. 

[2]  The  mere  fact  that  at  the  time  Rawls 
had  the  land  surveyed 'and  Gray  took  i>o8ses- 
sion  of  it  under  bis  agreement  with  Rawls 
they  thought  it  was  public  land,  and  Intend- 
ed to  obtain  It  from  tbe  state  under  the  pre- 
emption laws,  could  in  no  way  affect  the  ad- 
verse possession  of  Rawls  after  be  purchased 
from  Gray.  The  positive  undisputed  evi- 
dence is  that,  after  his  purchase  from  Gray, 


•For  other  cases  see  same  topic  uid  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serlw  ft  Rep'r  Ind*xet 


Digitized  by 


Google 


Tex.) 


GOLDMAN  ▼.  BROYIiES 


283 


Rawls  claimed  to  own  the  land;  and  bis  de- 
scribing it  In  his  rendition  tliereof  for  taxes 
as  tiie  Gray  survey  does  not  tend  in  Uie 
least  to  contradict  this  positive  testimony  as 
to  the  adverse  character  of  his  claim  and 
possession.  Smith  v.  Jones  (Sup.)  132  S.  W. 
471,  31  L.  R.  A.  (N.  S.)  153. 

[3]  The  third  assignment  complains  of  the 
refusal  of  the  court  to  give  the  following 
charge  requested  by  the  plaintiff:  "You  are 
instructed  in  this  case  that  defendants  must 
bave  had  possession  of  said  land  of  160  acres 
for  10  years,  each  and  every  year,  without 
any  break  in  the  use  and  enjoyment  thereof." 
There  was  no  error  In  refusing  this  charge. 
As  before  stated,  the  undisputed  evidence 
shows  that  a  portion  of  the  land  was  culti- 
vated by  Bawls  and  those  holding  under  him 
for  more  than  10  consecutive  years  before 
this  suit  was  filed.  There  is  evidence  to  the 
effect  that  one  of  the  small  fields  upon  the 
land  was  not  cultivated  continuously  for  10 
years,  but  the  cultivation  of  either  of  said 
fields  was  sufficient  to  show  adverse  posses- 
sion of  the  whole  tract,  and  the  uncontra- 
dicted evidence  shows  that  each  year  from 
1891  to  1902,  inclusive,  one  of  said  fields 
was  cultivated  by  Rawls  or  those  holding 
under  him. 

This  disposes  of  the  only  questions  raised 
by  the  assignments  presented  in  appellant's 
brief. 

We  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed,  and  it  has 
been  so  ordered. 

Affirmed* 


GOLDMAN  T.  BROTLES. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  16,  1911.     On  Rehearing, 

Dec.  6,  1911.) 

L  WOBDS  AND  PhBASES— "BT." 

"By,"  as  indicating  a  terminal  point  of 
time,  means  "not  later  than ;  as  early  as" 
(citing  1  Words  and  Phrases,  930). 

2.  Lardlord  and  Tenant  (§  M»)— Termina- 
tion or  Lease. 

Under  a  lease  for  a  definite  term,  with 
priTilege  to  the  lessor  to  terminate  it  earlier 
on  notice,  notice  by  the  lessee  to  a  sublessee 
reciting  that  the  lessee  must  vacate  the  prem- 
ises "by"  or  "on  or  before"  a  certain  date,  and 
requesting  bim  to  vacate  on  that  date,  did  not 
relieve  bun  from  liability  for  rent  to  that  day 
on  his  removing  earlier. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  04.»] 

3l  Estoppel  (J  55*)— Landlord  and  Tenant. 
That  the  lessee  did  not  reply  to  the  sub- 
lessee's letter  stating  that  he  would  vacate 
"on  or  before"  the  day  fixed,  and  would  pay 
rent  nntil  able  to  remove,  though  the  notice 
terminated  his  obligation  to  remain,  does  not 
estop  the  lessee  to  claim  rent  accruing  after 
tlie  sublessee's  removal  and  before  such  date, 
essential  elements  of  estoppel  being  absent,  in 
tbat  it  does  not  appear  that  the  sublessee  relied 
npon  any  representation  made   by  the  lessee, 


and  since  the  former  was  not  ignorant  of  the 
surrounding  facts. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {f  186-141 ;   Dec  Dig.  |  55.*] 

4.  Landix)bd  and  Tenant  (J  109»)— Subebn- 
DEB  OP  Lease— Rexjuisiteb. 

To  constitute  a  surrender  of  a  lease,  there 
must  be  a  mutual  agreement  between  the  lessor 
and  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  ||  350-371;  Dec.  Dig.  $ 
109.*] 

5.  Appeal   and   Ebror   (§   1011*)— Review- 
Findings— Conoltjsitbness. 

Findings  on  conflicting  evidence  are  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !§  3983-3989;  Dec.  Dig.  ji 
1011.*] 

6.  Landlord  and  Tenant  (§  195*)— Breach 
BT  Tenant— Damages. 

On  a  tenant  wrongfully  vacating  the  prem- 
ises before  expiration  of  his  term,  the  land- 
lord need  not  relet  for  the  tenant's  benefit. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  IS  790-793;  Dec.  Dig.  $ 
195.*] 

7.  Pleading  (8  246*)  — Trial  Amendment  — 
Judicial  Discbetion. 

It  was  not  an  abuse  of  discretion  to  per- 
mit one  suing  on  a  lease  to  make  a  trial  amend- 
ment of  the  petition  to  correct  a  clerical  error 
in  stating  the  date  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  {  245.*] 

8.  Jury  (5  25*)— Jubt  Tbial— Right  to. 

Demand  for  a  jury  made  by  defendants, 
brought  in  by  plaintiS  during  the  trial,  was 
properly  refused ;  the  demand  being  made  to 
postpone  the  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  i  26.*] 

9.  Appeal  and  Ebbob  (S  396*)—Notice— Ne- 
cessity. 

Due  notice  of  appeal  is  essential  to  appel- 
late jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2099-2102;  Dec  Dig.  i 
396.*] 

10.  Appeal    and    Erbob    (f   509*)— Record- 
Requisites— Showing  OF  Notice. 

Giving  of  notice  of  appeal  should  appear 
from  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  2317;   Dec.  Dig.  §  509.*] 

11.  Appeal  and   Error   (8   509*)- Reoobd— 
Insufficiency. 

The  Court  of  Civil  Appeals  will  notice  of 
its  own  motion  failure  of  the  record  to  show 
notice  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  509.*] 

On  Rehearing, 

12.  Costs  (8  231*)— On  Appeai^Taxatioh. 

Costs  will  not  be  taxed  against  appellee  on 
reformation  of  the  judgment  by  reducing  the 
amount,  if  the  error  in  computation  was  not 
drawn  to  the  trial  court's  attention. 

VEd.  Note.— For  other  cases,'  see  Costs,  Dec. 
Dig.  8  231.*] 

Appeal  from  El  Paso  County  Court;  Al- 
bert S.  Eylar,  Judge. 

Action  by  J.  I.  Broyies  against  H.  W. 
Goldman  and  others.    Judgment  for  plaintiff. 
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and  defendant  Goldman  appeals.    Beformed 
and  afllrmed. 

Patterson  &  Wallace  and  P.  B.  Gardner, 
for  appellant.  Stanton  &  Weeks  and  Jay 
Good,  for  appellee. 

McKENZIB,  J.  Appellee,  J.  I.  Broyles,  In- 
stituted this  suit  In  the  county  court  of  El 
Paso  county  against  appellant,  H.  W.  Gold- 
man, to  collect  rents  alleged  to  be  dne  by 
virtue  of  a  written  contract  of  lease  for  a 
certain  store  building.  Before  filing  the  suit 
appellee  sued  out  a  distress  warrant,  and 
caused  It  to  be  levied  upon  property  belong- 
ing to  the  appellant,  which  the  appellant  re- 
plevied, making  his  replevy  bond  with  B. 
Blumentbal  and  E.  C.  Pugh  as  sureties 
thereon. 

The  appellant  answered,  pleading  general 
demurrer,  general  denial,  and  specially  that 
he  did  not  owe,  because  the  notice  to  vacate 
which  he  had  received  from  appellee  and  his 
answer  thereto  constituted  a  termination  of 
the  lease  contract  when  be  removed  from  the 
premises,  and,  further,  that  appellee  was  es- 
topped from  asserting  any  claim  for  rents 
because  of  his  silence  and  failure  to  object 
to  the  appellant's  construction  of  the  effect 
of  the  notice  as  to  the  time  and  manner  of 
the  termination  of  the  lease  contract;  and 
also  appellant  pleaded  a  counterclaim  con- 
sisting of  two  items,  the  first  item  being  the 
amount  which  said  premises  should  have 
brought  had  appellee  used  ordinary  care  to 
sublet  same  after  appellant  had  removed 
therefrom,  and  the  second  item  was  for  the 
sum  of  $88,  alleged  to  be  due  by  appellee  on 
account  of  a  wrongful  conversion  by  him  of 
certain  shelving  and  lumber  which  were  left 
in  the  store  building  after  appellant  had 
removed  therefrom.  The  case  was  tried  by 
the  court  without  a  Jury,  and  during  the 
progress  of  the  trial  the  appellee  made  B. 
Blumenthal  and  E.  O.  Pugh,  who  were  sure- 
ties on  the  replevy  bond,  parties  defendant 
In  the  suit  It  is  not  shown  by  what  author- 
ity they  were  made  such  parties,  but  we  con- 
clude that  they  were  made  parties  by  mutual 
consent.  Immediately  upon  their  being  made 
parties,  the  defendants  B.  Blumenthal  and 
E.  C.  Pugh  demanded  a  trial  by  Jury  and 
deposited  with  the  clerk  the  necessary  Jury 
fee,  which  demand  the  court  refused.  It 
also  further  appears  that  during  the  progress 
of  the  trial  the  court  permitted  the  appellee, 
by  trial  amendment,  to  amend  his  petition, 
correcting  an  allegation  as  to  the  date  of 
the  lease  contract.  The  court  rendered  ver- 
dict for  appellee,  and  Judgment  was  entered 
for  the  sum  of  $240.70  and  for  foreclo- 
sure of  the  landlord's  lien  provided  for  In 
the  lease  contract,  and  rendered  Judgment 
against  B.  Blumenthal  and  B.  0.  Pugh  as 
sureties  on  the  replevy  bond. 

It  api)ears  from  the  evidence  that  the  lease 
contract  was  dated  July  16,  1908,  and  pro- 
vided that  the  lease  of  the  premises  should 


commence  on  the  Ist  day  of  August,  1908, 
and  end  the  Slst  day  of  December,  1910,  un- 
less sooner  terminated,  as  provided  for  in  the 
sixth  paragraph  of  said  contract    The  sixth 
paragraph  reads  as  follows:   "It  is  further 
agreed  and  understood  that  if  the  present 
owner  of  this  property,  W.  J.  Pewel,  shall 
sell  or  desire  to  build  on  said  premises,  the 
party  of  the  first  part  may  terminate  the 
aforesaid  lease  by  giving  a  notice  of  six  (6) 
months,  in  which  event  all  the  rights  of  the 
party  of  the  second  part,  herein  provided  for, 
shall  thereby  terminate,  and  said  party  of 
the  second  part  agrees  to  peaceably  vacate 
the  said  premises  according  to  the  terms  of 
said  notice."    It  further  appears  that  on  No- 
vember 18, 1909,  W.  J.  Fewel,  the  party  men- 
tioned In  the  sixth  paragraph  of  the  lease 
contract,  wrote  the  appellee  the  following 
letter:    "Notice  to  J.  I.  Broyles  from  W.  J. 
Fewel.   El  Paso,  Texas.   Mr.  James  I.  Broyles, 
El  Paso,  Texas — ^Dear  Sir:     In  accordance 
with  paragraph  'Seventh'  of  my  certain  con- 
tract and  lease  with  you,  of  date  Decem- 
ber 15th,  1905,  which  is  of  record  in  Book 
102,  at  page  60  of  the  records  of  El  Paso 
county,  Texas,  I  hereby  terminate  and  can- 
cel said  contract  and  lease,  and  request,  no- 
tify, and  demand  that  you  surrender  pois- 
session  to  me  by  the  20th  day  of  May,  1910, 
the  property  described  in  said  contract  and 
lease,  to  wit,  the  westerly  81  feet  of  lot  35, 
in  block  6,  in  the  city  of  El  Paso,  Texas, 
according  to  the  map  of  said  city  by  Anson 
Mills,   together  with   the  buildings,  bouses 
and  Improvements  thereon.    It  is  provided  in 
paragraph   'Seventh'   of   said   contract   and 
lease  that  In  case  I  shall  sell  or  desire  to 
build  on  the  property  above  deeoribed  I  may 
terminate  said  contract  and  lease  by  giving 
you  a  notice  of  six  months.  In  which  event 
all  the  rights  which  you  have  by  virtue  of 
said  contract  and  lease  shall  thereby  termi- 
nate, and  that  you  will  peaceably  vacate  said 
premises.    You  are  notified  that  I  desire  to 
buUd  on  the  property  above  described,  and 
in  accordance  with  that  desire  I  hereby  give 
you  the  notice  of  six  months  provided  in  said 
paragraph  of  said  contract,  and  demand  that 
you  vacate  said  premises  by  the  20th  day  of 
May,  1910.     Very  truly  yours  [Signed]  WUl 
J.  Fewel.    Dated  this  18th  day  of  November, 
1909."    And  on  the  same  day,  appellee,  hav- 
ing received  the  Fewel  letter,  wrote  appel- 
lant a  letter  inclosing  a  true  copy  of  the 
Fewel  letter,  which  letter  is  as  follows:    "I 
herewith  hand  you  a  true  copy  of  a  letter 
this  day  received  by  me  from  Will  J.  Fewel, 
notifying  me,  as  you  will  observe,  that  I  am 
to  vacate  the  premises  on  or  before  the  20th 
day  of  May,  1910.    I  desire  to  give  you  no- 
tice of  the  foregoing,  which  is  In  accordance 
with  the  provisions  of  my  lease,  and  request 
you  to  arrange  to  vacate  on  the  date  named 
in  said  letter,  viz.:    May  20th,  1910.    Yours 
very  truly,  J.  I.  Broyles."     The  appellant, 
upon  receiving  the  Broyles  and  the  Fewel 
letters,  wrote  appellee  as  follows:  "Yours  of 
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tbe  ISttk  Inst.,  glying  me  notice  to  vacate  the 
premises  leased  from  you,  duly  received.  I 
hereby  accept  your  notice,  and  agree  to  va- 
cate tbe  same  on  or  before  the  20th  day  of 
May,  1910.  While  this  terminates  my  obli- 
gation to  remain  in  tbe  premises,  or  to  pay 
any  rent  after  vacating  the  same,  I  agree  to 
pay  the  rate  provided  in  the  lease  until  I 
am  able  to  move  into  some  new  premises. 
Tours  truly,  H.  W.  Goldman."  It  further 
appears  from  the  evidence  that,  upon  the 
appellee  receiving  the  last-mentioned  letter 
from  the  appellant,  there  was  no  reply  made 
thereto,  nor  was  there  any  statement  made 
by  either  party  as  to  the  contents  of  said 
letter. 

On  the  2Ttb  day  of  March,  1910,  the  appel- 
lant removed  from  the  premises,  having  paid 
tbe  rent  thereon  to  the  date  of  his  vacating. 
After  vacating  the  premises,  it  appears  that 
tbe  appellant  on  several  different  occasions 
tendered  to  the  appellee  the  keys  to  tbe  store 
bolldlng,  and  each  time  tbe  appellee  refused 
to  accept  same.  The  appellant  finally  sent 
his  porter  to  appellee  with  the  keys.  The 
porter  placed  the  keys  upon  the  counter  in 
tbe  appellant's  place  of  business,  and  ran 
ont.  It  further  appears  that,  after  the 
appellant  had  removed  from  tbe  premises,  a 
party  approached  appellee,  making  Inquiry  as 
to  tbe  renting  of  the  premises;  however,  mak- 
ing no  definite  offer.  Appellee  told  said  par- 
ty that  be  had  nothing  to  do  with  the  rent- 
ing of  the  premises,  and  referred  him  to  the 
appellant  Appellant  testlUes  that  tbe  party 
came  to  see  him  about  renting  the  premises, 
and,  under  the  advice  of  the  appellant's  at- 
torney, said  party  was  referred  to  the  appel- 
lee No  contract  was  made  for  the  lease  of 
the  premises  with  this  party,  and  neither 
party,  it  seems,  made  special  effort  to  relet 
tbe  premises.  Tbe  premises  remained  vacant 
except  during  the  months  of  April  and  May, 
when  the  appellee  relet  the  same  for  tbe  sum 
of  $30.  The  evidence  is  conflicting  as  to  tbe 
appellee's  conversion  of  the  lumber  and 
shelving. 

[1,21  Appellant's  first  assignment  of  error 
it  as  follows:  "Tbe  court  erred  in  finding  a 
Terdlct  in  favor  of  the  plaintiff  In  this  cause 
because  the  uncontroverted  testimony  was 
that  tbe  plaintiff  had  notified  the  defendant 
to  vacate  said  premises  by  tbe  20th  day  of 
May,  1910.  [The  word  "by"  meaning  "on  or 
before."]"  Under  which  appellant  submits 
the  following  as  a  proposition:  "Plalntlfl  hav- 
ing notified  defendant  of  tbe  termination  of 
Us  lease,  and  receiving  written  acceptance 
of  this  notice  from  the  defendant  of  his  in- 
tention to  move,  the  same  constituted  a  can- 
cellation of  the  lease  at  such  time  as  defend- 
ant should  elect  to  move  out  of  the  premises, 
and,  wh«i  defendant  moved  from  tbe  prem- 
ises and  offered  to  surrender  tbe  keys,  the 
lease  thereby  became  canceled."  We  do  not 
agree  with  the  appellant  in  his  proposition. 
The  word  "by"  has  many  significations,  but, 
when  nsed  to  designate  a  terminal  point  of 


time,  it  is  defined  by  the  Century  Dictionary 
to  mean  "not  later  than;  as  early  as."  Tbe 
Standard  defines  It  "not  later  than,"  and 
Webster's  "not  later  than;  as  soon  as."  1 
Words  and  Phrases,  p.  930.  And  as  used  In 
the  Fewel  letter,  it  could  mean  no  other 
than  that  tbe  premises  should  be  vacated  not 
later  than  the  20th  day  of  May,  1910.  By  a 
reading  of  the  several  letters,  we  think  there 
coud  be  no  doubt  as  to  their  meaning,  be- 
cause tbe  letter  of  the  appellee  specifically 
stated  a  day  certain.  The  language  is  clear 
and  convincing,  as  follows:  "I  desire  to  give 
you  notice  of  tbe  foregoing,  which  Is  in  ac- 
cordance with  tbe  provisions  of  my  lease, 
and  request  you  to  arrange  to  vacate  on 
the  date  named  in  said  letter,  viz..  May  20tb, 
1910."  Appellant,  if  he  desired,  could  re- 
move from  the  premises  at  an  earlier  date, 
but  his  removing  therefrom  could  not  oper- 
ate as  a  termination  of  the  lease  contract, 
nor  did  his  removing  therefrom  release  him 
from  the  payment  of  tbe  rents  due  or  to  be^ 
come  due  under  same.  The  notice  as  con- 
tained in  the  Fewel  letter,  and  as  reiterated 
in  the  appellee's  letter  to  the  appellant,  fixed 
a  date  certain  for  tbe  termination  of  the 
lease  contract,  and  when  the  notice  was  re- 
ceived by  tbe  appellant,  which  was  in  terms 
of  the  sixth  paragraph  of  the  contract,  the 
date  was  thereby  fixed  as  much  so  as  if 
same  had  been  written  in  the  contract  at 
the  time  of  its  execution,  and  was  as  binding 
upon  the  parties  as  if  made  then. 

[3,4]  Under  tbe  second  assignment  of  er- 
ror, appellant  contends  that  when  the  appel- 
lee received  appellant's  letter,  and  was  In- 
formed by  said  letter  that  he  (appellant)  in- 
tended to  move  from  the  leased  premises  at 
such  time  as  he  should  secure  a  new  loca- 
tion, and  in  the  absence  of  protest  on  the 
part  of  the  appellee  to  the  appellant  as  to 
tbe  statement,  or  on  account  of  tbe  appel- 
lee's silence  when  such  statement  was  made 
in  said  letter,  the  contract  would  thereby 
terminate  when  appellant  moved  from  or«va- 
cated  the  premises,  and  that  the  appellee 
would  thereby  be  estopped  from  claiming 
otherwise.  We  do  not  agree  with  tbe  appel- 
lant, because,  to  constitute  an  estoppel,  a 
number  of  essential  elements  are  necessary, 
and  must  enter  Into  and  form  a  part  thereof 
in  all  its  phases  and  applications,  some  of 
which  elements  are,  in  substance,  that  the 
truth  concerning  the  facts  of  tbe  representa- 
tions must  be  unknown  to  the  party  claiming 
tbe  benefit  of  the  estoppel  at  ,the  time  of 
such  representations  and  at  tbe  time  when 
the  representations  are  acted  upon,  and  also 
tbe  representation  or  the  conduct  of  the  es- 
topped party  must  be  made  with  the  intent, 
or,  at  least,  with  the  expectation  that  it  will 
be  acted  upon  by  the  other  party,  or  under 
such  circumstances  that  it  is  both  natural 
and  probable  that  it  will  be  acted  upon  by 
such  other  party,  and  we  further  believa 
that  the  cases  all  agree  that  there  can  be  no 
estoppel  unless  the  party  who  alleges  it  re- 
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lied  In  good  faith  upon  tbe  representation 
or  upon  the  silence  was  induced  to  act  by 
it,  and,  thus  relying  and  induced,  did,  as  a 
fact,  take  some  action. 

In  this  case  it  cannot  be  said  that  the  ap- 
pellant relied  upon  any  representation  made 
by  the  appellee^  nor  can  it  be  said  that  ap- 
pellant was  ignorant  of  the  facts  as  to  tbe 
contents  of  the  contract  as  between  him  and 
the  appellee  or  as  to  the  coijtents  and  mean- 
ing of  the  notice  which  the  appellee,  through 
his  letter,  served  upon  him.  The  contract 
and  the  notice  were  susceptible  of  but  one 
construction,  and  the  appellant  was  in  pos- 
session of  and  was  familiar  with  the  terms 
of  each.  If  either  party  was  at  fault,  it 
seems  to  us  that  it  was  the  appellant 
Again,  there  arises  the  further  question  of 
good  faith  on  tbe  part  of  the  appellant  in 
making  the  representation  as  contained  in 
the  letter.  Tbe  construction  as  placed  by 
the  appellant  upon  the  notice  was,  no  doubt, 
by  the  trial  court  construed  to  be  self-serv- 
ing. It  was  certainly  to  the  advantage  of 
the  appellee,  the  time  being  short  when  the 
lease  contract  was  to  expire  on  account  of 
the  notice  given,  to  have  the  premises  occu- 
pied during  that  time,  and  to  have  the  lessee 
to  pay  to  him  the  rentals  which  would  nec- 
essarily accrue  to  the  appellee  under  the 
contract,  and  it  was  known  to  the  api>ellant 
by  reason  of  the  copy  of  the  letter  which 
the  appellee  had  received  from  W.  J.  Fewel 
that  on  the  20th  of  May  appellee  was  re- 
quired to  surrender  the  premises  to  the  said 
l-'ewel.  Appellant  could  not  claim  a  surren- 
der of  tbe  premises  because,  in  order  to  con- 
stitute a  surrender  of  a  contract  of  lease, 
there  must  be  a  mutual  agreement  between 
tbe  lessor  and  the  lessee.  A  lease  in  writing 
constitutes  a  written  contract,  and  the  lessee 
cannot  surrender  it  or  be  released  from  its 
terms  without  the  consent  of  the  lessor,  and 
It  is  essential  to  the  termination  of  the  term 
of  a  lease  that  both  the  lessor  and  the  lessee 
agrte  to  the  surrender.  Higglns  v.  Street, 
19  Okl.  45,  92  Pac.  153,  13  L.  R.  A.  (N.  S.) 
398.  Nor  can  a  lessee  terminate  a  written 
contract  of  lease  In  contravention  of  Us  ex- 
press terms  by  his  acts  alone.  Faseler  v. 
Kothman,  70  S.  W.  321.  We  hold  that  the 
lessor  did  not  agree  to  the  surrender. 
Again:  "The  intention  to  abandon  the  con- 
tract at  some  future  date  is  no  breach  of  it ; 
bnt,  when  that  intention  Is  declared  in  posi- 
tive terms  and  unconditionally,  it  has  the 
effect,  in  so  iar  as  the  promisor  is  able  to 
do  so,  to  repudiate  the  contract  Itself,  and 
to  terminate  the  contractual  relations  be- 
tween the  parties.  This  affords  to  the  other 
party  the  opportunity  to  accept  the  declara- 
tion. If  be  chooses  to  do  so,  and  thus  make 
effective  the  declaration  of  Intention  not  to 
perform,  rendering  the  contract,  tberefby,  one 
that  is  broken  on  the  part  of  tbe  promisor 
himself.  But,  to  have  this  effect,  the  dec- 
laration  of  an  intention  not  to  perform  the 
contract  in  the  future  must  be  unconditional 


in  Its  terms."  Kilgore  ▼.  K.  W.  T.  Bapt  Ed. 
Ass'n,  90  Tex.  139,  ST  S.  W.  698.  Was  the 
appellant's  notice  of  Intention  to  abandon  the 
lease  contract,  if  same  can  be  considered  a 
notice,  before  its  expiration,  in  positive 
terms  and  unconditional?  We  think  not 
The  notice  was  predicated  upon  the  Iiappen- 
ing  of  a  condition,  as  expressed  in  appel- 
lant's own  words  "until  I  am  able  to  move 
Into  some  new  premises,"  which  condition 
might  or  might  not  happen  before  the  expira- 
tion of  the  contract  by  the  very  terms  of  the 
notice,  viz..  May  20,  1910.  The  mere  silence 
of  appellee,  under  the  facts  in  this  case,  does 
not  estop  him  from  asserting  his  claim  for 
tbe  rents  due  under  the  contract. 

[5, 6]  Appellant's  third  assignment  of  error 
and  the  proposition  thereunder,  in  substance, 
complain  of  tbe  verdict  and  of  the  court's 
failure  In  arriving  at  the  verdict  to  deduct 
from  the  rental  as  due  under  the  contract 
the  amount  for  which  the  appellant  by  the 
use  of  ordinary  care  could  hare  rented  the 
premises  to  other  parties  for.  The  appellee 
testified  to  collecting  about  $30  as  rental  on 
the  premises  during  the  months  of  April  and 
May,  and,  from  an  examination  of  the  Judg- 
ment as  to  the  amount,  it  would  appear  that 
the  court  did  deduct  the  $30  from  the 
amount  which  he  evidently  found  to  be  due 
under  the  contract.  The  evidence  being  con- 
flicting as  to  the  use  on  the  part  of  the  ap- 
pellee of  ordinary  care  in  the  subletting  of 
the  premises,  and  the  fact  that  appellee  re- 
ferred the  party  who  approached  lilm  for  the 
purpose  of  leasing  tbe  premises  to  the  appel- 
lant, and  the  court's  verdict  being  in  favor  of 
tbe  appellee,  the  question  is  concluded  in  fa- 
vor of  tbe  appellee.  We  hold,  however,  as  a 
matter  of  law,  that,  where  a  tenant  breaches 
the  contract,  the  landlord  is  not  obliged  to 
endeavor  to  let  the  premises  for  the  benefit 
of  the  tenant  who  refuses  to  continue  In  oc- 
cupancy under  the  lease.  Minnie  Racke  v. 
Anheuser  Buscb  Brewing  Ass'n,  17  Tex.  Civ. 
App.  167,  42  S.  W.  774;  Davidson  v.  Hlrsch. 
45  Tex.  Civ.  App.  631,  101  S.  W.  269.  In 
Jones  on  Landlord  and  Tenant  the  rule  is 
stated  as  follows  (section  549):  "After  an 
unauthorized  abandonment  by  a  tenant  the 
landlord  may,  by  taking  proper  precautions, 
relet  to  another,  without  creating  a  surren- 
der by  operation  of  law;  but  he  is  not  bound 
to  do  so.  In  a  recent  case  it  was  said:  The 
rule  sanctioned  by  the  decided  weight  of  au- 
thority, if,  indeed,  there  can  be  said  to  be  a 
diversity  of  opinion  on  the  subject  is  that 
the  landlord  may  'in  such  cases,  at  his  elec- 
tion, relet  the  premises  upon  the  abandon- 
ment thereof  by  the  tenant  in  which  case 
the  measure  of  his  damage  will  be  the 
agreed  rental,  less  tbe  amount  realized  on 
account  of  such  reletting;  or  he  may  permit 
the  premises  to  remain  vacant  until  the  end 
of  the  term  and  recover  his  rent  in  accord- 
ance with  the  terms  of  the  lease.'  Merrill 
V.  Willis,  51  Neb.  162,  70  N.  W.  914."  And 
in  this  case^  tbe  landlord,  had  he  so  desired. 
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coald  have  accepted  the  premises  and  sublet 
tbem,  and  have  collected  his  rent  as  against 
the  tenant  less  the  amount  for  which  he  had 
sublet  said  premises.  But  it  appears  that 
tbe  landlord  refused  to  accept  the  surrender 
of  the  premises,  and  sought  to  hold  the  ten- 
ant for  the  full  amount  as  due  under  the 
contract,  less  the  amount  of  $30  which  the 
premises  brought  during  the  months  of  April 
and  May. 

Tbe  fourth  assignment  of  error  raises 
practically  the  same  issue  as  the  third  as- 
slgmnent  of  error,  and,  for  the  reasons  al- 
ready given,  the  same  is  overruled. 

The  fifth  assignment  of  error,  which  com- 
plains of  the  court's  failure  to  find  for  ap- 
pellant on  his  counterclaim  for  conversion 
of  lumber  and  shelving,  is  overruled.  The 
evidence  is  conflicting  as  to  the  conversion, 
and  the  court's  finding  in  favor  of  appellee 
concludes  the  question. 

[7]  The  sixth  assignment  of  error  com- 
plains of  the  action  of  the  court  in  permit- 
ting the  appellee  to  amend  his  petition  after 
announcement  of  trial  and  after  appellee  had 
Introduced  part  of  bis  testimony.  It  appears 
from  the  record  that  tbe  amendment  was  for 
the  purpose  of  making  a  correction  as  to  the 
date  of  the  lease  contract.  The  allegation 
in  the  petition  showed  a  diiTerent  date, 
which  was  made,  evidently,  through  a  mis- 
take and  was  merely  clerical  In  its  nature 
It  has  been  frequently  held  that  tbe  court 
may  In  the  exercise  of  a  sound  discretion 
permit  an  amendment  after  an  announce- 
ment of  ready  for  trial  by  the  parties,  pro- 
Tided  it  seems  necessary  to  attain  the  ends 
of  justice.  T.  &  N.  O.  Ry.  Co.  v.  Chas.  Gold- 
tierg,  68  Tex.  685,  5  S.  W.  824;  Radam  v. 
Capital  Microbe  Destroyer  Co.  et  al.,  81  Tex. 
122. 16  S.  W.  990,  26  Am.  St  Rep.  783.  We 
hold  that  tbe  court  did  not  abuse  this  dis- 
cretion, and  we  overrule  the  assignment 

li]  The  seventh  assignment  of  error  com- 
plains of  tbe  action  of  the  court  in  refusing 
tbe  demand  of  tbe  defendants  B.  Blumenthal 
and  E.  C.  Pugh  for  a  Jury.  It  appears  from 
the  record  that  the  defendants'  names  were 
inserted  in  the  plaintiff's  petition  after  the 
trial  had  commenced  in  the  case,  and  tbe  de- 
fendants Immediately  demanded  a  Jury. 
Immediately  upon  the  demand  for  a  Jury, 
the  plaintiff  offered  to  withdraw  the  names 
of  said  defendants,  but  tbe  defendants  ob- 
jected to  the  withdrawal,  and  the  court  re- 
fnsed  the  defendants'  demand  for  a  Jury. 
It  appears,  we  think,  from  the  actions  on  the 
part  of  the  defendants  that  tbe  demand  for 
a  Jnry  was  for  the  purpose  of  postponement 
of  the  trial.  They  had  not  been  cited  in  the 
case,  and  their  appearance,  after  the  plain- 
tiff bad  inserted  their  names  in  his  petition, 
ud  daring  the  progress  of  the  trial,  showed 
a  consent  and  an  agreement  on  their  part  to 
sbide  the  Issue  of  the  case  and  to  accept 
*ame  In  its  then  condition,  and  we  think  the 


court  was  Justified,  under  the  circumstances, 
in  refusing  the  defendants'  demand. 

[9-11]  It  appears,  however,  from  the  record 
that  the  defendants  B.  Blumenthal  and  E. 
O.  Pugh  failed  to  give  notice  of  appeal,  and, 
on  account  of  their  failure  to  give  the  notice 
of  appeal,  which  was  required  by  law,  as  to 
tbem  the  appeal  has  not  been  perfected.  It 
is  a  general  rule  of  appellate  practice  that 
due  notice  of  the  appeal  is  essential  to  give 
the  appellate  court  Jurisdiction.  W.  U.  Tel. 
Co.  V.  O'Keefe,  87  Tex.  423,  28  S.  W.  945. 
The  giving  of  notice  of  appeal  should  be 
shown  by  the  record.  Leon  &  H.  Blum  v. 
Wettermark,  58  Tex.  125.  Although  the  mat- 
ter has  not  been  called  to  our  attention  by 
the  brief  of  either  party,  yet.  It  being  one 
of  jurisdiction,  we  think  it  is  the  duty  of 
this  court  to  take  notice  that  the  record  does 
not  show  that  the  defendants  B.  Blumenthal 
and  E.  C.  Pugh  gave  such  notice. 

Having  disposed  of  all  the  assignments, 
the  Judgment  of  tbe  court  below  is  afilrmed. 

Affirmed. 

On  Rehearing. 

In  appellant's  motion  for  rehearing  It  is 
suggested  that  the  court  below  entered  Judg- 
ment for  the  sum  of  $240.70,  which,  under 
the  undisputed  facts  in  the  case,  should  have 
been  for  $231.  We  therefore  reform  the 
Judgment,  as  affirmed  in  our  original  opin- 
ion, and  now  here  render  Judgment  for  the 
sum  of  $231.  [12]  It  Is  also  suggested  that 
the  costs  in  this  appeal  should  be  charged  to 
tbe  appellee.  We  do  not  agree  with  the  ap- 
pellant in  this  contention,  because  it  appears 
that  the  error  in  the  Judgment  had  the  same 
be&a  called  to  tbe  attention  of  the  trial 
court  could  have  I>een  corrected  without  the 
necessity  of  this  appeal,  and  our  attention 
having  been  called  to  the  error  for  tbe  first 
time  upon  the  motion  for  rehearing,  we 
therefore  tax  the  costs  of  the  appeal  against 
the  appellant  Henry  v,  Benoit  70  S.  W. 
359 ;  Gunn  v.  MUler,  26  8.  W.  278;  Helm  v. 
Weaver,  69  Tex.  143,  6  S.  W.  420;  White  v. 
Manning,  46  Tex.  Civ.  App.  298,  102  S.  W. 
1160;  Cummlngs  &  Co.  v.  Masterson,  42  Tex. 
Civ.  App.  549,  93  S.  W.  500;  Yoe  v.  Milam 
County  Co-operative  Cotton  Mercantile  Alli- 
ance, 32  S.  W.  162;  Dodge  v.  Richardson, 
70  Tex.  209,  8  S.  W.  30. 

The  other  matters  complained  of  in  the 
motion  for  rehearing  are  overruled. 


BEVIL  V.  TROTTI. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  17,  1911.) 

JunoMENT    (J    427*)  —  Equitablb    Relief  — 
Grounds. 

Where  the  uncontroverted  answer  of  a  gar- 
nishee requirrd  his  discharge  under  Rev.  St. 
ISO.'i,  art  227.  he  was  not  guilty  of  culpable 
negligence  in  failing  to  appear  and  see  that  a 
judgment   of   discbarge   was   entered,   and    the 
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enforcement  of  a  judgment  against  him,  rendered 
on  an  erroneous  construction  of  the  answer, 
will  ,be  enjoined,  and  the  judgment  set  aside, 
on  the  garnishee  promptly  seeking  relief  on  ob- 
taining information  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  f  427.*] 

Appeal  from  Hardin  County  Ciourt;  W.  H. 
Davidson,  Special  Judge. 

Gamlstunent  by  3.  R.  BbtU,  a  judgment 
creditor  of  the  South  Sllsbee  Lumber  Com- 
pany, against  W.  B.  Trottl,  as  garnishee. 
There  was  a  judgment  against  the  garnishee, 
and  he  sued  to  enjoin  proceedings  to  collect 
the  judgment,  to  set  it  aside,  and  to  grant  a 
new  trial.  From  a  judgment  granting  re- 
lief to  the  garnishee,  the  judgment  credi- 
tor appeals.     Affirmed. 

W.  W.  Blalie  and  B.  I*  Aycock,  for  appel- 
lant   D.  F.  Singleton,  for  appellee. 

McMEANS,  J.  J.  K.  BevU,  having  recov- 
ered a  judgment  against  the  South  Sllsbee 
Lumber  Company  for  $02  in  the  county 
court  of  Hardin  county,  sued  out  a  writ  of 
garnishment  against  W.  El  Trottl,  who  was 
in  fact  a  resident  of  Jasper  county,  but  who 
was  served  vrlth  the  writ  In  Hardin  county, 
where  he  was  temporarily  staying  at  the 
time.  Trottl  answered,  denying  any  indebt- 
edness to  the  defendant,  in  the  terms  of  the 
statute,  or  that  he  had  any  property  or  ef- 
fects of  defendant  in  Us  possession,  except 
certain  open  accounts  which  had  been  left 
with  him  for  collection.  In  the  list  of  ac- 
counts so  set  out  it  was  stated  that  certain 
of  them  had  been  paid;  the  meaning  of  the 
answer  clearly  being  that  they  had  been 
paid,  not  to  Trottl,  but  to  the  judgment  deb- 
tor. Trotti  had  a  lawyer  prepare  his  answer 
and  file  it,  by  whom  he  was  assured  that  he 
would  be  discharged  upon  his  answer. 

Plaintiff,  Bevll,  did  not  controvert  the 
answer,  bat  moved  the  court  to  render  judg- 
ment against  the  garnishee  upon  the  answer, 
on  the  ground  that  it  admitted  an  indebted- 
ness to  the  judgment  debtor  in  an  amount  in 
excess  of  the  judgment  This  conclusion  was 
arrived  at  by  construing  the  answer  to  mean 
that  the  accounts  that  were  stated  to  have 
been  paid  had  been  paid  to  Trottl,  and  that 
be  owed  defendants  the  money.  The  court 
rendered  judgment  in  accordance  with  the 
motion.  Trottl  knew  nothing  of  this  judg- 
ment until  September,  1910,  more  than  a 
year  after  the  rendition  of  the  judgment 
when  he  promptly  brought  this  suit  against 
Bevll  and  the  sheriff  of  Hardin  county  to 
enjoin  proceedings  to  collect  the  judgment 
to  set  aside  the  judgment  and  to  grant  him 
a  new  trial.  The  court  granted  his  petition, 
set  aside  the  judgment  and,  on  the  new 
trial  granted,  rendered  judgment  on  the 
garnishment  for  the  garnishee,  from  which 
Bevll,  the  plaintiff  in  the  garnishment,  ap- 
peals. 


The  petition  alleged  that  appellee  had  a 
good  defense,  that  in  fact  his  answer  had 
been  misconstrued,  and  that  lie  was  not 
liable  on  the  garnishment  We  think  the 
excuse  alleged  for  failure  to  move  for  a  new 
trial  during  the  term  was  sufficient  It  ap- 
pears with  reasonable  clearness,  we  think, 
that  the  answer  of  the  garnishee  Was  suffl- 
ciffltt  to  require  his  discharge,  unless  it  was 
controverted,  which,  as  we  have  seen,  was 
not  done.  Having  filed  such  answer  as  to 
entitle  him  to  be  discharged,  appellee  was 
not  guilty  of  culpable  negligence  in  failing 
to  appear  in  court  and  see  that  such  judg- 
ment was  entered.  The  judgment  against 
tilm  was  unauthorized.  When  a  garnishee  an- 
swers, denying  any  indebtedness,  or  that  he 
had  In  his  hands  any  effects,  etc.,  and  that 
he  knows  of  no  one  who  is  so  Indebted  or 
has  effects  of  the  defendant  in  his  hands, 
the  statute  requires  that  the  court  "shall 
enter  judgment  discharging  lilm."  R.  S. 
1885,  art  227.  Appellee  was  not  culpably 
negligent  in  regard  to  his  ignorance  of  the 
rendition  of  the  judgment  As  we  have  stat- 
ed, he  brought  this  suit  promptly  when  he 
first  obtained  Information  of  the  judgment, 
and  it  was  shown  clearly  and  conclusively 
that  the  judgment  was  rendered  upon  a  mis- 
take and  that  appellee  was  not  in  any  way 
liable  upon  the  garnishment 

We  think  the  trial  court  did  not  err  in  80 
holding,  and  the  judgment  is  affirmed. 

Affirmed. 


DUNNAGAN  et  al.  v.  WINGFIELD  et  aL 

(Court  of  Civil  Ai)t)eals  of  Texas.    Dallas.    Nov. 

18,  1911.    Rehearing  Denied  Dec.  9,  1911.) 

1.  Manoaitds  (i  141*)— FOWXBS  IN  Vacatiok. 

Judges  of  the  district  court  may  grant  a 
writ  of  mandamus  in  vacation. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Dec.  Dig.  {  141.»] 

2.  Mandakus    (i    187*)— ApfeaIt— DKCistoifs 

REVIKWABtS. 

No  appeal  lies  from  an  order  of  a  district 
judge  granting  a  writ  of  mandamus  in  vacation. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  429;  Dec.  Dig.  {  187.*] 

Appeal  from  District  Court  Delta  County ; 
T.  D.  Montrose,  Judge. 

Application  by  J.  F.  Wlngfield  and  others 
for  a  writ  of  mandamus  directed  to  C.  G. 
Dunnagau  and  others,  as  the  Commissioners' 
Court  of  Delta  County,  requiring  that  court 
to  declare  the  result  of  an  election.  From  an 
order  granting  the  writ  respondents  appeal. 
Appeal  dismissed. 

J.  L.  Young,  for  appellants.  Newman 
Phillips,  for  appellees. 

RAINET,  O.  3.  This  la  an  appeal  from  an 
order  of  the  district  judge  of  the  Sixty-Sec- 
ond judicial  district  of  Texas,  granting,  in 
vacation,  a  writ  of  mandamus,  directed  to 
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the  commlBsloneia'  court  of  Delta  county,  re- 
qoirlBg  said  court  to  count  the  votea  and  de- 
clare the  result  of  an  election  held  for  the 
purpose  of  determining  whether  or  not  a 
certain  school  district  should  Issue  bonds. 

[1,  I]  The  right  of  a  district  Judge  to 
grant  the  writ  of  mandamus  In  racatlon  is 
affirmatively  settled  by  our  Supreme  Court 
In  the  case  of  Thome  r.  Moore,  101  Tex.  205, 
106  S.  W.  985.  While  the  district  judge  has 
the  power  to  so  act  in  vacation,  the  Legisla- 
ture has  not  granted  the  right  of  appeal 
from  such  action.  Shepard  v.  City  Council 
of  Hubbard  City,  42  S.  W.  862. 

As  the  right  of  appeal  is  not  authorized 
by  law,  this  court  cannot  entertain  this  ap- 
peal, and  the  same  Is  therefore  dismissed, 
and  the  case  is  stricken  from  the  docket. 


DUNIiAP  T.  BROTLES. 

(Court  of  GItU  Appeals  of  Texas.    Amarillo. 

Nov.  4.  1911.    Rehearing  Denied 

Dec.  2,  1911.)! 

L  Affkai.   and   Ebbob   (|  1091*)— Pbksttup- 

TIONS. 

On  an  appeal  from  a  Judgment  rendered  in 
the  county  court  upon  a  cause  of  action  com- 
menced in  the  justice  court,  the  Court  of  Civil 
Appeals  will  presume  that  the  county  court 
properly  acquired  jurisdiction  by  appeal,  though 
the  record  shows  no  copy  of  the  judgment  ren- 
dered in  the  justice  court,  and  the  only  refer- 
ence to  an  appeal  bond  is  one  in  the  judgment 
of  the  county  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4302-4311;  Dec  Dig.  i 
1091.»] 

2.  Afpeai,  awd   Bbbob  (I   1040*)— Rbvibw— 
H*bmlb8B  Ebbob. 

.  The  overmling  of  defendant's  special  ex- 
ception that  plaintiiFs  statement  of  nis  cause 
of  action  did  not  suflSciently  put  defendant  on 
notice  as  to  the  nature  of  the  claim  sued  on 
*as  harmless,  if '  erroneous,  where  defendant's 
plea  to  the  merits  showed  that  he  fully  under- 
atood  the  nature  of  the  claim,  and  there  was 
nothing  to  indicate  that  be  could  have  pro- 
dnctd  any  evidence  not  produced  at  trial  had  he 
been  better  advised  of  plaintiffs  claim. 
_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eror^  Cent  Dig.  H  4089-4105;    Dec.  Dig.  i 

3.  Afpeal  and   Ebbob  (}  544*)  —  Recobd — 
Bill  of  Bxcbptiows— Necessity. 

In  the  absence  of  a  bill  of  exceptions  to 
the  failore  of  the  trial  court  to  prepare  find- 
isgi  of  fact  and  conclusions  of  law,  such  fail- 
uw  will  not  be  reviewed  on  appeal. 
_WId.  Note.— For  other  cases,  see  Appeal  and 
Eitor,  Cent  Dig.  |S  2412-2426;  Dec.  Dig.  { 
Ml*] 

*-^«Ai,  AHD  Ebbob  (i  1071*)— Habuusss 

Where  the  record  contained  a  statemefit  of 
J»««  which  did  not  show  that  the  trial  judge's 
ttUnre  to  file  conclusions  of  law  and  fact  in- 

J/Ued  In  the  Court  of  Civil  Appaals  for  the 
swond  Supreme  Judicial  District  at  Ft.  Worth  on 
•["•  n,  ISll,  and  transferred  to  this  court  by  or- 
«r  of  the  Supreme  Court  on   July  1,  IJU. 


jured  defendant  the  fallnie  wUI  be  considered 
harmless,  though  erroneous. 

(EkI.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4234;   Dec.  Dig.  S  1071.*] 

5.  Apfkai.   and   Ebbob   (|   1011*)— Rkvbcw— 

BINDINGS  OF  Fact. 
A  finding  of  fact  by  the  trial  court  made 
upon  conflicting  evidence  li  binding  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3983-3980;  Dec.  Dig.  I 
lOlL*] 

Appeal  from  Deaf  Smith  County  Court; 
W.  H.  Russell,  Judge. 

Action  by  W.  O.  Broyles  against  Eli  Don- 
lap.  There  was  a  Judgment  for  plaintiff  In 
the  justice  court,  and  on  appeal  to  the  coun- 
ty court  Judgment  was  again  rendered  for 
plaintiff,  from  which  defendant  appeals.  Af- 
firmed. 

Barcus  &  North,  for  appellant  Knlgbt  & 
Slaton,  for  appellee. 

GRAHAM,  G.  J.  [1]  This  cause  originat- 
ed In  the  Justice  court  of  precinct  No.  1,  Deaf 
Smith  county,  by  Broyles  suing  Dunlap  on  a 
moneyed  demand,  the  amended  memoranda 
or  statement  of  the  cause  of  action  filed  In 
the  Justice  court  on  August  22,  1910,  showing 
that  the  claim  was  for  certain  interest  on 
outstanding  Indebtedness  which  had  been 
paid  by  Broyles  and  which  Dunlap  had 
agreed  to  pay,  together  with  accrued  Interest 
on  the  sums  so  paid,  aggregating  $150.  The 
record  does  not  show  when  the  Judgment 
was  rendered  In  the  Justice  court,  and  the 
only  way  shown  by  the  record  how  the  case 
found  its  way  into  the  county  court  is  found 
in  a  statement  In  the  Judgment  rendered 
against  Dunlap  and  his  sureties  on  his  ap- 
peal bond  (evidently  the  appeal  bond  given 
by  Dunlap  In  appealing  the  case  from  the 
Justice  to  the  county  court).  A  trial  was 
had  in  the  county  court  of  Deaf  Smith  coun- 
ty on  the  merits  of  the  cause  before  the 
court  without  a  Jury  on  October  13,  1910, 
and  resulted  in  favor  of  Broyles  and  against 
Dunlap  and  his  sureties  on  an  appeal  bond, 
L.  E.  Cobb  and  W.  L.  Broyles,  for  the  sum 
of  $125.60,  with  6  per  cent  Interest  thereon 
from  date  of  Judgment,  from  which  Judg- 
ment Dunlap  alone  has  appealed  to  this 
court.  While  no  question  Is  raised  as  to  the 
Jurisdiction  of  this  court  by  either  party  to 
the  appeal,  in  view  of  the  fact  that  the  rec- 
ord shows  affirmatively  that  the  amount  in 
controversy  was  not  one  over  which  the 
county  court  had  original  Jurisdiction,  and 
no  copy  of  a  Judgment  rendered  in  the  Jus- 
tice court,  nor  a  copy  of  appeal  bond  per- 
fecting an  appeal  from  a  Judgment  In  the 
Justice  court  to  the  county  court,  being  found 
in  either  the  transcript  or  statement  of  facts, 
and  there  being  nothing  In  the  record  show- 
ing that  the  county  court  had  acquired 
Jurisdiction  of  the  cause  except  the  state- 
ment  found   in   Its   Judgment    hereinbefore 
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referred  to,  we  at  first  doubted  our  Juris- 
diction to  dispose  of  the  cause  on  its  merits; 
but  under  the  authority  and  line  of  reason- 
ing found  In  the  cases  of  Heath  r.  Garrett, 
50  Tex.  264,  and  Shiner  t.  Shiner,  14  Tex. 
Civ.  App.  489,  40  S.  W.  439,  we  have  reach- 
ed the  conclusion  that  it  is  our  duty  to  dis- 
pose of  the  appeal  on  its  merits.  The  case 
is  not  briefed  In  this  court  by  appellee  but 
appellant  has  briefed  three  assignments  of 
error  which  we  will  dispose  of  in  their  order. 

[2]  Under  his  first  assignment,  contention 
is  made  by  appellant  that  the  court  below 
erred  in  overruling  bis  special  exception  to 
appellee's  cause  of  action  as  stated,  in  that 
said  cause  of  action,  as  stated,  did  not  suffi- 
ciently put  appellant  on  notice  as  to  the  na- 
ture of  the  claim  sued  on. 

It  is  possible  that  the  cause  of  action  as 
stated  by  appellee  should  have  been  more 
specific  in  some  particulars,  but  as  appel- 
lant's pleadings  on  the  merits  of  the  con- 
troversy, which  are  found  in  the  same  iMper 
as  that  containing  the  exception,  show  clear- 
ly that  appellant  fully  understood  and  knew 
the  nature  and  grounds  of  appellee's  claim, 
and  there  is  nothing  in  the  record  indicating 
that  any  injury  could  have  been  done  ap- 
pellant as  a  result  of  the  action  of  the  court 
In  overruling  his  said  special  exception,  the 
case  having  been  fully  developed  by  evidence 
introduced  by  both  parties  on  its  merits,  and 
there  being  nothing  in  the  record  Indicating 
that  appellant  could  Iiave  produced  any  evi- 
dence not  produced,  bearing  on  the  Issue 
raised  by  the  exception,  we  think  no  Injury 
was  sustained  by  him  as  a  result  of  the 
action  of  the  trial  court  complained  of  under 
this  assignment,  and  therefore  overrule  said 
assignment. 

[3]  Under  appellant's  second  assignment 
complaint  is  made  that  the  trial  court, 
though  requested  by  him  In  writing  so  to  do, 
failed  to  file  findings  of  fact  and  conclusions 
of  law. 

As  we  understand  the  law,  as  administered 
in  this  state  on  this  question,  we  are  not  at 
liberty  to  consider  this  assignment  or  give 
relief  thereunder  because  the  record  falls  to 
show  that  any  bill  of  exception  was  reserved 
by  appellant  to  the  action  of  the  trial  court 
in  falling  to  prepare  and  file  findings  of  fact 
and  conclusions  of  law.  See  the  case  of 
CotuUa  V.  Goggan,  77  Tex.  32,  13  S.  W.  742. 

[4]  If,  however,  there  was  a  bill  of  excep- 
tion in  the  record  covering  this  question 
(but  there  is  not).  It  would  not  necessarily 
work  a  reversal  because  we  find  in  the  rec- 
ord a  statement  of  facts,  and  It  is  not  in 
any  way  made  to  appear  from  the  record 
that  appellant  has  sustained  any  Injury  as 
a  result  of  the  court  having  failed  to  prepare 
and  file  findings  of  fact  and  conclusions  of 
law.  See  Haywood  v.  Scarborough,  102  S. 
W.  4€9.  For  the  reasons  stated,  appellant's 
second  assignment  will  be  overruled. 


[{]  Under  appellant's  third  assignment  the 
sufficiency  of  testimony  to  sustain  the  Judg- 
ment is  challenged  In  several  particulars; 
but  we  have  carefully  read  the  statement  of 
facts,  and  find  therein  at  least  some  evidence 
sustaining  the  Judgment  of  the  trial  court  on 
each  issue  suggested  under  this  assignment, 
and  while  this  court  might  not  have  disposed 
of  each  of  these  Issues  as  did  the  trial  court, 
had  we  been  sitting  as  a  trial  court,  yet  the 
trial  court  had  the  witnesses  before  them 
and  we  have  not,  and  the  law  presumes  he 
was  in  a  better  position  to  Judge  of  the 
weight  of  the  evidence  than  we. 

The  evidence  being  confiictlng  on  the 
Issues  mentioned,  and  there  being  at  least 
some  evidence  supporting  the  conclusions 
reached  by  the  trial  court,  and  there  being 
nothing  In  the  record  tending  to  show  that 
the  trial  court  was  in  any  way  Infiuenced  in 
his  Judgment  by  anything  lmpr<^)er,  this 
court  is  bound  by  the  conclusions  reached 
by  It  on  the  issues  of  fact 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  trial  court  will  be  af- 
firmed, and  It  is  so  ordered. 


CHARLTON  v.  CHARLTON. 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  18,  1911.) 

Divorce   (8  lOl*)— Jurisdiction— Residescb 

or  PARTIE.S— Statutes. 

A  defendant  in  a  suit  for  divorce,  who  de- 
fends the  suit  and  who  files  a  cross-bill,  need 
not  allege  in  the  cross-bill  that  he  has  been  a 
resident  of  the  county  in  which  the  suit  is  pend- 
ing for  six  months  immediately  preceding,  not- 
withstanding Rev.  St  1895,  art  2978,  providing 
that  no  suit  for  divorce  shall  be  maintained  un- 
less "the  petitioner  for  such  divorce"  shall  have 
resided  in  the  countv  six  months  next  preceding 
the  filing  of  the  suit,  which  is  applicable  only 
to  plaintiff  instituting  the  suit 

[EM.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  322-327;  Dec.  Dig.  {  101.*] 

Appeal  from  District  Court,  Nacogdoches 
County ;  James  I.  Perkins,  Judge. 

Action  for  divorce  by  C.  O.  Charlton 
against  A.  L.  Charlton,  who  filed  a  crossbill 
for  divorce.  From  a  Judgment  granting  a 
divorce  to  defendant  on  his  cross-bill,  plain- 
tiff appeals.    Affirmed. 

A.  T.  Russell,  for  appellant 

REESE,  J.  C.  O.  Charlton  InsUtuted  this 
suit  for  divorce  against  her  husband,  A.  L^ 
Charlton,  in  the  district  court  of  Nacogdoch- 
es county.  PlalntlfT  alleged  that  she  was  a 
bona  fide  Inhabitant  of  the  state  of  Texas, 
and,  that  she  was  at  the  time  of  the  Institu- 
tion of  the  suit,  and  had  been  for  more  than 
six  months  preceding,  a  resident  of  Nacog- 
doches county.  The  record  contains  only  a 
meager  statement  as  to  the  contents  of  the 
pleadings,  from  which  It  does  not  appear 
what  the  allegations  of  the  petition  were  as 
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to  tbe  defendant's  residence.  Defendant  an- 
swered by  gmeral  demurrer  and  general  de- 
oial,  and  by  cross-bill  pleaded  a  cause  pt  ac- 
tion against  plaintiff  for  divorce  on  tbe 
grooDd  of  adultery.  The  cross-bill  does  not 
allege  that  defendant  had  for  six  montbs 
next  preceding  the  filing  of  tbe  same  been  a 
bODA  fide  resident  citizen  of  Nacogdoches 
county.  It  was  filed  on  the  day  of  the  trial. 
By  supplemental  petition  plaintiff  demurred 
generally  to  tbe  cross-bUl  and  pleaded  tbe 
general  issue.  Upon  hearing  Judgment  was 
rendered  denying  divorce  to  plaintiff  on  her 
petition,  but  granting  the  divorce  to  defend- 
ant on  bis  cross-action.  Plaintiff  moved  for 
a  new  trial,  on  tbe  ground  that  the  court 
erred  in  overruling  the  general  demurrer  to 
tbe  defendant's  cross-bill,  for  the  reason  that 
tbe  cross-bill  failed  to  allege  that  defendant 
had  been,  for  six  months  preceding  the  filing 
of  tbe  same,  a  resident  of  Nacogdoches  coun- 
ty. Tbe  motion  was  overruled,  to  which 
plaintiff  excepted,  and  brings  tbe  case  to 
this  court  on  appeal. 

The  single  question  presented  by  tbe  re- 
cord, which  is  in  tbe  nature  of  an  agreed 
case,  can  I>e  thus  stated:  Is  It  necessary  In 
tbls  state,  when  a  defendant  Is  sued  for  di- 
vorce, and,  defending  tbe  suit,  flies  a  cross- 
bill for  divorce  against  tbe  plaintiff,  that 
said  cross-bill  should  contain  an  allegation 
tbat  the  defendant,  at  the  time  of  tbe  filing 
of  tbe  cross-bill,  bad  been  a  resident  of  tbe 
conn^  in  which  the  suit  Is  pending  for  six 
montbs,  immediately  preceding?  To  state 
the  question  more  broadly,  do  the  require- 
ments ot  tbe  statute  (R.  S.  art  2978)  apply 
to  a  defendant  seeking  a  divorce  by  cross- 
action  In  the  original  suit?  Tbe  article  of 
tbe  statute  is  as  follows:  "No  suit  for  di- 
vorce from  the  tionds  of  matrimony  shall  be 
maintained  in  tbe  courts  unless  tbe  peti- 
tioner for  such  divorce  shall,  at  the  time  of 
exbibiting  his  or  her  petition,  be  an  actual 
bona  fide  inhabitant  of  tbe  state,  and  shall 
have  resided  In  tbe  county  where  the  suit  is 
filed  six  months  next  preceding  tbe  filing  of 
tbe  snlt."  It  has  been  held  tbat  a  plaintiff, 
suing  for  a  divorce,  must  allege  and  prove 
inbabitance  in  tbe  state  and  six  months'  res- 
idence in  the  county.  Raymond  v.  Hay- 
mond,  74  Tex.  414,  12  S.  W.  90. 

The  question  presented  by  this  appeal  has 
not  been  decided,  so  far  as  we  can  find,  by 
any  of  tbe  appellate  courts  of  Ibis  state. 
Uwking  to  tbe  terms  of  the  statute,  and  con- 
nming  tbe  language  used  in  tbe  light  of  the 
reason  and  general  purpose  of  its  enactment, 
we  would  be  prepared  to  bold,  In  tbe  absence 


of  authority,  tbat  tbe  requirements  of  tbe 
statute  as  to  residence  were  only  Intended  to 
apply  to  the  plaintiff — In  tbe  language  of  the 
statute,  "the  petitioner  for  divorce,"  tbe 
person  who  puts  the  machinery  of  the  courts 
In  motion  in  a  divorce  proceeding.  The  pur- 
pose of  the  statute  was  to  protect,  not  only 
the  defendant  in  divorce  proceedings,  but 
also  tbe  interests  of  society,  against  fly-by- 
night  divorce  suits  instituted  by  birds  of 
passage,  who,  with  no  stability  of  residence, 
might  use  the  courts  to  procure  divorces 
upon  false  grounds,  and  sometimes  by  col- 
lusion with  the  opposite  party.  The  inter- 
ests of  society  in  ithe  preservation  of  tbe 
marriage  relation  forbid  tbat  tbe  parties  to 
snch  litigation  be  allowed  to  conduct  It  as 
they  think  best,  but  certain  safeguards  liave 
been  thrown  around  such  procedure  for  tbe 
prevention  of  collusive  divorces.  We  do  not 
think  tbat  It  was  thought  necessary,  In  'order 
to  effectuate  this  purpose,  to  make  the  same 
requirements,  as  to  residence,  of  a  defendant 
in  a  divorce  proceeding,  unwillingly  brought 
into  court,  as  is  made  of  a  plaintiff  institut- 
ing tbe  suit.  The  general  rule,  deduced  from 
tbe  authorities  on  this  question,  is  thus  stated 
in  14  Cyc.  p.  589 :  "A  statute  making  residence 
of  plaintiff  a  prerequisite  to  tbe  exercise  of 
divorce  jurisdiction  does  not  preclude  a  non- 
resident defendant  from  filing  a  cross-bill 
and  obtaining  a  decree  of  divorce  against 
plaintiff.  Nor  will  a  nonresident  defendant 
be  deprived  of  bis  right  to  relief  on  a  cross-  ' 
bill  by  a  dismissal  or  discontinuance  of  tbe 
original  petition."  Tbe  statement  In  the  text 
is  supported  by  the  following  authorities: 
Sterl  V.  Sterl,  2  111.  App.  (2  Bradw.)  223-226 ; 
Jenness  v.  Jenness,  24  Ind.  356,  87  Am.  Dec. 
335;  Glutton  v.  Glutton,  108  Mich.  267,  66 
N.  W.  62,  31  L.  R.  A.  160;  Flsk  v.  Flsk,  24 
Utah,  333,  67  Pac.  1064;  Abele  v.  Abele,  62 
N.  J.  Bq.  644,  60  Atl.  686;  Pine  ▼.  Pine,  72 
Neb.  463,  100  N.  W.  938;  Duke  v.  Duke,  70 
N.  J.  Eq.  149,  62  Atl.  472;  Barrett  v.  Bar- 
rett, 11  Ky.  Law  Rep.  287.  See,  also,  note 
to  Succession  of  Benton,  59  L.  R.  A.  149, 
150;  0  Am.  &  Eng.  Eney.  of  Law,  738.  Tbe 
contrary  doctrine  is  supported  by  Coultburst 
V.  Coultburst,  58  Cal.  239,  and  Valk  v.  Vaik, 
18  R.  I.  639,  29  Atl.  490. 

There  may  be  other  cases  in  which  tbe 
same  doctrine  is  announced,  which  we  have 
not  been  able  to  find.  Tbe '  decided  weight 
of  authority  Is  in  favor  of  the  rule  herein 
quoted.  We  are  of  tbe  opinion  that  the  rul- 
ing of  the  trial  conrt  was  correct,  and  the 
Judgment  is  aflirmed. 

Affirmed. 


Digitized  by 


Google 


141  SOUTHWESTEBN  BEPORTER 


(Tex. 


BARLOW  T.  OOTUIXA. 

(Conrt  of  CiTil  Appeals  of  Texas.    San  Antonio. 

Not.  1,  1611.    Rehearini;  Denied 

NoY.  29,  1911.) 

Contracts  (J  237*)— Modificatiom— Consid- 

EBATIOn. 

A  contract,  without  a  new  consideration, 
entitling  a  vendor  to  retain  interest  on  a  note 
assigned  by  the  purchaser  for  credit  on  the  price 
is  unenforceable  if  the  vendor  under  a  pre-exist- 
ing contract  was  not  entitled  to  such  interest. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  }{  1119-1122;   Dec.  Dig.  f  237.*] 

Appeal  from  District  Court,  La  Salle  Coun- 
ty; J.  F.  Mullally,  Judge. 

Action  by  Joseph  CotuUa  against  M.  J. 
Barlow.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

C.  L.  Bass,  for  appellant.  Covey  O.  Thom- 
as, for  appellee. 

COBBS,  J.  This  case  comes  up,  npon  a 
second  appeal,  having  been  reversed  by  a 
former  opinion  of  this  court  and  returned 
for  a  new  trial.  Cotulla  v.  Barlow,  115  S. 
W.  294.  On  the  7th  day  of  July,  1903,  Jo- 
seph Cotnlla  and  Mary  Cotulla  executed 
their  note  for  $31,770,  payable  four  years 
after  date  to  M.  J.  Barlow,  with  6  per  cent. 
Interest  per  annum,  interest  payable  annu- 
ally, and  contemporaneously  therewith  exe- 
cuted and  delivered  their  deed  of  trust,  to 
secure  said  note,  upon  something  like  20,000 
acres  of  land,  situated  in  La  Salle  county, 
Tex.  The  deed  of  trust  did  not  contain  any 
provision  for  the  release  of  the  lien  to  por- 
tions of  the  land.  On  the  23d  day  of  Febru- 
ary, 1904,  Joseph  Cotulla  conveyed  to  W.  L. 
Hargus  survey  No.  4,  containing  408  acres, 
out  of  the  above  tract,  among  other  con- 
siderations, taking  his  promissory  note  for 
$2,590.15,  payable  three  years  after  date, 
to  the  order  of  Joseph  Cotulla,  with  8  per 
cent,  interest  per  annum  from  date  until 
paid,  interest  payable  annually,  and  retain- 
ing a  vendor's  Hen  upon  said  land.  By  an 
instrument,  dated  the  26th  day  of  February, 
1904,  M.  J.  Barlow  released  the  lien  on  said 
land,  reciting  In  said  release  the  following 
words,  among  other  things :  "And  whereas 
said  Joseph  Cotulla  has  this  day  indorsed 
to  me,  M.  J.  Barlow  (the  owner  of  said  note 
for  $31,770.00)  note  of  W.  L.  Hargus  for  the 
sum  of  $2,596.15,  secured  by  vendor's  lien  on 
the  above-described  tract  of  land;  now 
therefore,  know  aU  men  by  these  presents 
that  I,  M.  J.  Barlow,  of  La  Salle  county, 
Texas,  in  consideration  of  the  premises,  and 
the  indorsement  and  delivery  of  said  ven- 
dor's lien  note,  executed  by  W.  L.  Hargus, 
have  this  day,  and  do  by  these  presents  re- 
mise, release,"  etc.  On  the  3d  day  of  March, 
1904,  Joseph  Cotnlla  and  M.  J.  Barlow  en- 
tered into  the  following  written  agreement: 
"The  State  of  Texas:  County  of  La  Salle: 
Whereas,  M.  J.  Barlow,  to  secure  a  note  exe- 


cuted by  me  in  his  favor  for  $31,770.00,  holds 
a  trust  deed  on  all  my  land  In  La  Salle 
County,  Texas:  and  whereas,  I  have  sold 
one  tract  of  said  land  to  W.  L.  Hargus,  be- 
ing survey  No.  4  of  408  acres  in  the  names 
of  Adams,  Beatty  &  Monlton,  and  as  a  part 
consideration  for  said  land  said  Hargus  lias 
executed  to  me  his  note  for  $2,596.15,  se- 
cured by  a  lien  on  said  land,  and  I  Iiave 
transferred  said  note  to  M.  J.  Barlow;  now, 
in  consideration  of  said  Barlow  having  re- 
leased his  trust  deed  lien  on  said  land,  I 
agree  that  he  collect  said  note  of  $2,596.15 
at  Its  maturity,  together  with  Interest,  and 
that  at  the  maturity  date  of  said  note  for 
$31,770.00,  he,  M.  J.  Barlow,  credit  same 
with  $2,696.15  of  money  collected  from  said 
Hargus,  and  that  he  have,  as  a  considera- 
tion for  releasing  said  trust  deed  on  said 
land,  all  interest  collected  on  said  Har- 
gus'  vendor's  lien  note.  Witness  my  liand 
this  8d  day  of  March,  1904 :  Joseph  Cotulla. 
M.  J.  Barlow.  Attest:  M.  F.  Barlow,  O.  H. 
Knaggs." 

On  the  trial  of  said  cause  the  foregoing 
facts  were  substantially  set  out  by  the  agree- 
ment of  parties,  and  at  the  end  of  said  agree- 
ment pertaining  to  the  issues  to  be  tried,  we 
find  the  following  language:  "This  release 
was  obtained  and  delivered  to  Hargus,  and 
the  question  at  issue  for  the  Jury  to  decide 
in  this  case  is  as  to  the  terms  on  wtilch  the 
release  from  Barlow  was  made."  The 
amount  In  controversy  on  the  trial  of  said 
cause  was  the  interest  on  the  said  note  in 
dispute,  amounting  to  $839.40,  which  tiad 
been  collected  by  appellant  on  said  Hargus's 
note. 

Appellee  submitted  proof  on  his  conten- 
tion that  there  was  an  antecedent  parol 
agreement  between  them,  made  at  the  time 
appellee  delivered  to  appellant  the  Hargus 
note;  that  appellant  was  to  release  the  lieu 
on  the  land  so  that  Hargus  could  get  a  title 
free  from  the  Hen,  and  that  appellant  was 
to  either  give  him  credit  for  the  note  at  once, 
to  be  applied  on  the  large  note,  or  hold  the 
Hargus  note  as  collateral  security  and  col- 
lect principal  and  interest,  and  give  appellee 
credit  for  such  principal  and  interest  on  said 
note,  due  at  maturity.  Appellant  denied 
there  was  any  such  parol  agreement,  but 
contended  that  the  entire  matter  was  con- 
trolled by  the  foregoing  written  agreement. 
Appellee  'further  contended  that,  if  such 
agreement  was  made,  it  was  null  and  void 
for  want  of  consideration,  since  appellant 
was,  by  the  oral  agreement,  made  prior  to 
March  3,  1904,  compelled  to  execute  the  re- 
lease of  the  lien.  There  was  evidence  intro- 
duced to  sustain  the  contention  of  both  par- 
ties, and  these  were  the  only  Issues  submit- 
ted, without  objection,  by  the  court 

First  assignment  of  error.  "The  court 
erred  in  .  refusing  to  give  in  charge  to  the 
Jury     defendant's     first     requested     special 
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diarge,  wherein  tbe  Jury  were  Instrncted  to 
return  a  verdict  for  defendant"  The  charge 
requested  Is  as  follows :  "Under  the  evidence 
Id  this  case,  you  are  charged  to  retnm  a 
Terdlct  for  the  defendant.  Barlow." 

Since  the  Jury  found  against  appellant's 
contention  on  the  issues  agreed  upon,  and 
BO  complaint  being  made  or  any  error  as- 
signed, otherwise  than  on  the  evidence,  that 
he  was  entitled  to  an  instructed  charge,  the 
qaestion  arises,  therefore,  as  to  whether 
there  was  sufDclent  evidence  to  support  the 
verdict 

The  Issues  were  submitted  by  the  court  to 
the  Jury  in  an  unusually  clear  and  lucid 
charge^  and  no  complaint  is  made  of  the 
court's  cliarge  In  any  particular,  nor  as  to 
the  Introduction  of  any  testimony. 

We  can  see  no  error  committed  in  refus- 
ing the  charge,  since  we  find  that  the  evi- 
dence introduced  upon  the  agreed  issues,  to- 
gether with  the  oral  evidence,  sufficiently 
supports  the  verdict  Appellant  bases  his  en- 
tire rl^ht  to  recover  upon  the  written  con- 
tract of  March  4th,  and  under  said  assign- 
ment of  error  submits  three  propositions, 
as  follows : 

First  proposition.  "All  the  evidence 
proTes  tliat  Gotulla  voluntarily  executed  and 
delivered  a  writing  to  Barlow,  by  the  terms 
of  which  he  assigned  and  conveyed  to  Bar- 
low his  right  to  the  interest  under  the  Uar- 
gus  note,  and  did  not  promise  to  execute  an 
assignment  of  such  interest  to  Barlow." 

Second  proposition.  "Barlow  alleged,  and, 
without  contradiction,  proved  tliat  Cotnlla 
executed  in  writing  an  assignment  to  ^ar- 
low  transferring  to  lilm  all  of  Cotulla's  title  to 
the  interest  under  the  Hargus  note,  and  that 
Ootolla  delivered  this  writing  to  Barlow,  and 
that  Cotulla  also  delivered  the  note  to  Bar- 
low with  his  (Cotulla's)  indorsement  upon  it; 
and  Cotulla  has  neither  pleaded  nor  proven 
any  grounds  for  avoiding  the  transfer  to  him' 
by  Cotulla  of  all  of  Cotulla's  rights  and  ti- 
tle to  such  Interest  arising  on  such  note." 

Third  proposition.  "The  Instrument  under 
consideration  by  statute  is  presumed  to  be 
based  upon  a  sufficient  consideration  whe- 
ther it  is  Interpreted  as  a  present  transfer 
or  as  a  promise  to  transfer  the  interest  of 
the  Hargus  note  to  Barlow  by  Cotulla;  and 
if  the  plea  of  want  of  conMderation  is  a 
snfflclent  answer  to  the  instrument  as  plead- 
ed by  Barlow,  then  it  would  be  incumbent 
npon  Cotulla  to  not  only  prove  that  the  spe- 
cific consideration  recited  in  the  instrument 
Is  wanting,  but  that  there  is  no  other  con- 
sideration whatever  for  the  execution  and 
deliver;  of  the  instrument,  but  Cotulla  has 
failed  to  prove  that  there  was  no  other  con- 
sideration." 

Wben  appellant  submitted  tlie  special 
cliarge  requesting  the  court  to  Instruct  a 
verdict  under  the  evidence,  the  court's  mind 
could  not  be,  and  was  not,  directed  to  any 


other  reason  for  such  requested  cliarge,  than 
as  to  the  sufficiency  of  the  evidence  upon  the 
issues  agreed  upon  by  the  parties,  relating 
"to  the  terms  on  which  the  release  from 
Barlow  was  made." 

As  the  Jury,  by  their  verdict,  found  ttiat 
there  was  a  parol  agreement  between  the 
parties  In  respect  to  the  disposition  of  the 
Hargus  note  and  interest,  antedating  the 
written  agreement  of  March  3,  1904,  we  see 
no  way  in  which  that  finding  may  be  dis- 
turbed. 

We  hare  given  due  consideration  to  the 
well-considered  brief  and  argument  of  coun- 
sel, but  to  agree  with  him  would  compel  us, 
in  efTect,  to  hold  valid  a  new  contract  vary- 
ing the  terms  of  a  previous  binding  contract 
upon  the  same  subject-matter,  without  a  new 
consideration.  This  we  cannot  hold.  Jones 
V.  Rlsley,  91  Tex.  7,  82  S.  W.  1027;  Kahle  v. 
Plummer,  74  S.  W.  786;  Railway  Co.  v. 
Carter,  9  Tex.  Civ.  App.  677,  29  S.  W.  565. 

We  find  no  error  assigned  that  requires  a 
reversal,  and  the  Judgment  of  the  court  Is 
accordingly  affirmed. 


WOODS  et  aL  v.  WARREN. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  16,  1911.) 

1.  Bills  and  Notes  ({{  618,  627*)— Want  or 
CoNBiDEBATioN— Evidence. 

In  an  action  on  a  note,  executed  to  the 
payee  in  consideration  of  the  mailer's  debt  to  a 
bank,  the  testimony  of  the  bank's  cashier,  that 
be  did  not  know  that  the  debt  ever  existed,  and 
that  if  there  was  snch  a  debt  at  the  time  of  the 
execution  of  the  note  it  was  charged  to  profit 
and  losa  and  no  entry  of  the  note  was  shown  on 
such  books,  did  not  show  that  the  bank  had  re- 
leased the  maker  from  the  debt  and  did  not 
show  a  teilnie  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  ||  618,  527.  *1 

2.  Bills  and  Notes  (S  443*)— Actions— Suit 
BT  Legal  Holdeb. 

The  payee  of  a  note,  executed  in  considera- 
tion of  the  maker's  debt  to  a  third  person,  may 
sue  thereon  as  a  legal  holder,  though  the  third 
person  is  the  equitable  owner. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  443.*] 

3.  Bills  and  Notes  (|  489*)  — Failubb  of 

CONSIDEBATION— NEOESSITT    OF   PlEADINO. 

That  a  bank  had  released  a  debtor  from  a 
debt  for  which  a  note  of  the  debtor  to  a  third 
person  was  given  Is  not  available  to  the  maker 
when  sued  by  the  third  person  unless  pleaded. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  489.*] 

Appeal  from  Houston  Connty  Court;  B. 
WInfree,  Judge. 

Action  by  R.  L.  Warren  against  Cato 
Woods  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Moore  &  Sallas,  for  appellants.  Adams  ft 
Toung,  for  appellee. 
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PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellants,  Cato  Woods 
and  William  Fobbs,  to  recover  the  amount 
due  upon  a  promissory  note  for  the  sum  of 
$206.60,  alleged  to  have  been  executed  by 
the  defendants  in  favor  of  plaintiff. 

The  defendants  answered  by  plea  of  non 
est  factum,  and  further  pleaded  as  follows: 
"These  defendants  each  say  for  themselves, 
further:  That  the  only  Instrument  they  or 
either  of  them  ever  executed  for  the  plaln- 
tltr  wag  executed  and  made  in  the  following 
way  and  manner,  to  wit:  About  the  year 
1906  the  plaintiff  was  having  ties  made  as  he 
claimed  for  the  First  National  Bank  of  Crock- 
ett, and  was  buying  ties  for  them  and  ia. 
their  name.  That  these  defendants  made 
and  sold  the  plaintiff  a  large  number  of  ties 
and  at  one  time  was  largely  Indebted  to  the 
said  bank  in  their  dealings  with  plaintiff. 
That  they  delivered  to  the  plaintiff  ties 
sufficient  to  settle  all  demand  due  plaintiff, 
and  made  full,  fair,  and  complete  settle- 
ment of  all  matters  by  and  between  them, 
and  the  plaintiff  informed  these  defendants 
that  he  was  at  that  time  out  of  the  tie  busi- 
ness at  Crockett,  but  that  he  was  contem- 
plating going  to  Cracker  Bend  under  a  dif- 
ferent contract  and  wanted  all  his  old  em- 
ployes to  go  with  him.  That  theretofore  ne- 
groes had  not  been  permitted  to  work  there, 
but  he  was  engaging  a  lot  of  good  men  to 
go  with  him  and  he  would  afford  them  am- 
ple protection,  and  each  of  these  defendants 
agreed  to  go.  Whereupon  the  plaintiff  stat- 
ed that  all  the  others  who  had  agreed  to  go 
with  him  had  entered  into  contract  and  de- 
sired these  defendants  to  do  so.  The  plain- 
tiff then  produced  what  he  termed  a  con- 
tract to  go  and  work  for  plaintiff  and  re- 
quested that  they  each  sign  the  same.  Hav- 
ing confidence  in  the  statements  so  made 
by  the  plaintiff,  and  without  reading  the 
same,  or  having  it  read  to  them,  they  each 
signed  and  caused  their  names  to  be  sign- 
ed thereto,  but  had  not  the  slightest  idea 
that  they  or  either  of  them  were  signing  or 
having  tbetr  names  affixed  to  any  note  or 
promise  to  pay  any  money  or  other  thing 
of  value.  That  unless  such  instrument  Is 
the  note  sued  on  herein,  these  defendants 
deny  that  they  or  either  of  them  ever  ex- 
ecuted any  promise  to  pay  the  plaintiff  any 
sum  of  money  whatever.  They  further  say : 
That  if  such  an  instrument  exists,  It  was 
obtained  from  them  and  each  of  them  by 
fraud  and  misrepresentations,  and  is  not 
therefore  the  act  or  deed  of  either  of  these 
defendants,  and  was  and  is  without  any  con- 
sideration to  support  the  same.  That  since 
the  purported  execution  of  such  Instrument 
neither  of  these  defendants  has  ever  at 
any  time  had  any  demand  to  pay  the  same 
or  any  part  thereof.  That  such  claim  has 
never  at  any  time  been  presented  to  these 
defendants  for  payment.  Wherefore  these  I 
defendants  each  respectfully  pray  for  them- 1 


selves  that  proof  be  heard  hereon,  and  that 
upon  hearing  they  and  each  of  them  t>e 
permitted  to  go  hence  without  day  and  re- 
cover of  and  from  the  plaintiff  all  costs  in 
this  behalf  expended,  and  for  special  and 
general  relief." 

The  trial  in  the  court  below  without  a  jury 
resulted  In  a  Judgment  in  favor  of  plalntUf. 
In  compliance  with  defendants'  request  for 
bis  conclusions  of  fact  and  law,  the  trial 
Judge  filed  the  following: 

"Finding  of  Facts. 

"(1)  I  find  that  on  January  15,  1906,  Cato 
Woods  and  Wm.  Fobbs  were  indebted  to 
R.  L.  Warren  in  a  sum  In  excess  for  $400. 

"(2)  That  In  settlement  of  this  indebted- 
ness Woods  and  Fobbs  executed  the  note 
sued  on  in  this  case  for  the  sum  of  $206.60 
on  January  15,  1906,  payable  November  1, 
1906,  and  bearing  10  per  cent,  interest  there- 
on from  date  stipulating  for  10  per  cent,  at- 
torney fee  If  sued  on  or  placed  with  an  at- 
torney for  collection. 

"(3)  That  said  note  was  placed  with 
Messrs.  Adams  &  Young,  attorneys,  for  col- 
lection, and  the  fee  sttpnlated  agreed  to  be 
paid  by  Warren,  and  that  such  fee  is  rea- 
sonable. 

"(4)  That  Warren  Is  the  legal  owner  and 
holder  of  said  note,  and  that  the  defend- 
ants executed  said  note  to  Warren  for  a 
full  consideration. 

"Conclusion  of  Law. 

"I  think  the  plaintiff,  under  foregoing 
findings  of  fact,  is  entitled  to  a  Judgment 
against  the  defendants  Jointly  and  several- 
ly for  the  amount  of  the  note,  principal,  in- 
terest, and  attorney  fees  to  date,  and  10 
per  cent,  per  annum  interest  on  such  Judg- 
ment from  this  date,  and  It  is  so  ordered 
•by  the  court." 

The  evidence  fully  sustains  the  finding 
of  fact  that  the  note  sued  on  was  executed 
by  the  defendants  as  alleged  In  the  peti- 
tion. The  finding  that  the  note  was  execut- 
ed In  consideration  of  an  indebtedness  due 
the  plaintiff  by  the  defendants  is  not  sup- 
ported by  the  evidence.  On  the  contrary, 
plaintiff's  own  testimony  shows  that  the 
debt  for  which  the  note  was  given  was  due 
by  the  defendants  to  the  First  National 
Bank  of  Crockett.  Plaintiff  claims  that  he 
was  authorized  by  the  president  or  cashier 
of  said  bank  to  adjust  said  indebtedness, 
which  grew  out  of  transactions  between 
the  defendants  and  the  bank  In  which  he 
was  the  agent  of  the  bank,  and  acting  un- 
der such  authority  he  procured  the  execu- 
tion of  the  note  by  the  defendants.  The 
cashier  testified:  That  he  had  not  author- 
ized the  plaintiff  to  make  any  settlement 
with  the  defendants  for  the  bank  and  he 
never  heard  the  president  of  the  bank  au- 
thorize the  plaintiff  to  collect  any  amount 
due  by  the  defendants  to  the  bank.     That 
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he  did  not  know  whether  the  defendants 
veie  Indebted  to  the  bank  at  the  time  the 
note  was  executed,  and  If  they  were  the 
amoant  had  been  charged  to  profit  and  loss 
account  on  the  books  of  the  bank,  and  he 
latew  nothing  about  the  note  In  suit  until 
he  was  called  ui)on  to  testify  in  this  case. 
The  president  of  the  bank  was  absent  from 
the  state  at  the  time  of  the  trial,  and  his 
testimony  was  not  obtained.  Upon  these  facts 
it  Is  very  earnestly  Insisted  by  appellants' 
counsel  that  the  trial  court  erred  In  render- 
log  Judgment  for  the  plaintiff. 

Appellants'  contention  is,  in  substance, 
that  because  the  undisputed  evidence  shows 
that,  tf  the  defendants  owe  the  debt  evi- 
denced by  the  note  sued  on,  it  is  due  to 
the  bank,  and  that  the  bank  Is  making  no 
claim  against  the  defendants,  the  court  was 
not  authorised  to  render  judgment  against 
them  in  favor  of  plaintiff  for  the  amount 
of  said  indebtedness. 

There  are  two  answers  to  this  contention. 
Id  the  first  place,  appellants  did  not  plead 
that  they  had  been  released  or  discharged 
of  their  indebtedness  by  the  bank,  the  bene- 
ficial owner  of  the  note,  and  in  the  absence 
of  such  pleading  evidence  of  ^  that  fact  could 
not  avail  them. 

[1]  In  addition  to  this,  we  do  not  think 
the  evidence  conclusively  establishes  such 
release  or  discharge  by  the  bank.  The  tes- 
timony of  the  cashier  only  goes  to  the  ex- 
tent of  showing  that  he  did  not  know  that 
the  bank  was  now  claiming  such  indebted- 
ness, or  tliat  it  ever  existed,  and  if  there 
vas  such  an  indebtedness  at  the  time  the 
note  was  executed  it  was  charged  to  ac- 
count of  profit  and  loss  on  the  books  of  the 
bank,  and  no  entry  of  the  note  was  shown 
on  said  books.  This  testimony  does  not 
compel  the  finding  tliat  the  bank  had  re- 
leased def^idants  from  such  indebtedness, 
nor  does  it  show  that  the  president  of  the 
bank  had  not  authorized  plaintiff  to  make 
such  settlement  or  adjustment  of  the  mat- 
ters as  he  could  with  the  defendants. 

[2]  As  before  said,  the  evidence  is  amply 
Buffldent  to  sustain  the  finding  that  the  de- 
fendants owed  the  debt  to  the  bank  and  that 
they  executed  the  note  to  plaintiff  in  con- 
cideration  of  such  indebtedness.  The  note 
was  payable  to  plaintiff,  and  he,  being  its 
legal  holder  and  owner,  could  maintain  suit 
thereon,  though  the  equitable  or  beneficial 
ownership  was  in  the  bank.  Thompson  v. 
Cartwrigfat,  1  Tex.  87,  46  Am.  Dec.  05;  De 
Cordova  v.  Atchison,  13  Tex.  372. 

[3]  If  the  bank  had  released  defendants 
from  the  indebtedness  for  which  the  note 
was  given,  and  because  of  such  failure  of 
consideration  the  plaintiff  was  deprived  of 
his  right  to  maintain  the  suit,  such  fact, 
to  be  available  to  defendants,  must  have 
been  pleaded.    Wlmbish  v.  Holt,  26  Tex.  675. 


We  are  of  opinion  that  the  Judgment  of 
the  court  below  should  be  affirmed,  and  it 
has  been  so  ordered. 

Affirmed. 


KIRBY  LUMBER  CO.  v.  STEWART. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  16,  1911.) 

1.  Evidence  (|  94*)  — Bubden  of  Proof  — 
Shifting. 

The  burden  remains  on  plaintiff  to  prove 
the  afiSrmative  matter  essential  to  the  cause  of 
action  alleged,  and  does  not  shift  though  plain- 
tiff proves  a  prima  facie  case,  unless  defendant 
seeks  to  overthrow  by  proof  of  a  substantive 
defense,  in  which  case  defendant  has  the  burden 
of  proving  the  defense  relied  on. 

[Ei.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  116,  117;  Dec.  Dig.  |  94.*] 

2.  Tbkspass  a  44*)— Tbespabb  to  Bealtt— 
Issues— BuBDER  of  Pboof. 

Plaintiff  suin^  for  cutting  timber  on  hia 
land  mast  prove  hia  ownership  of  the  land,  and 
that  the  timber  taken  was  his  timber,  and  de- 
fendant relying  on  a  contract  of  sale  of  timber 
executed  by  plaintiff's  predecessor  in  title  does 
not  have  the  burden  oi  proof  to  show  that  the 
timber  taken  was  on  the  land  included  in  the 
conveyance  to  him. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  ||  112-115;  Dec.  Dig.  {  44.*] 

3.  Trial  (|  1M*)— Instructions— Weight  of 
Testimont. 

Where,  in  an  action  for  damages  to  land, 
the  only  testimony  of  damage  was  the  testimony 
of  plaintiff  that  it  was  hard  for  him  to  tell  how 
much  the  land  was  damaged,  but  that  it  was 
damaged  at  least  $100,  a  charge  authorising 
damages  for  $100  was  erroneous  as  on  the 
weight  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  413-466;  Dec.  Dig.  §  194.*] 

4.  Trespass  (|  68*)— Trespass   to  Realty- 
Evidence— Instructions. 

Where,  at  the  time  of  the  purchase  of  tim- 
ber on  land  described  by  metes  and  bounds,  the 
lines  were  pointed  out  to  the  purchaser,  who  did 
not  claim  any  other  line  until  a  short  time  be- 
fore the  filing  of  an  action  against  liim  for  cut- 
ting tiinber  on  a  tract  not  included  within  the 
lines  pointed  out,  and  the  description  did  not 
justify  a  new  line  claimed  by  the  purchaser,  an 
instruction  authorizing  a  verdict  for  the  pur- 
chaser if  the  new  line  relied  on  would  strike  a 
line  referred  to  in  the  description  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  I  68.*] 

Appeal  from  District  Court,  Tyler  County; 
W.  B.  Powell,  Judge. 

Action  by  W.  T.  Stewart  against  J.  R. 
Chapman  and  others.  From  a  Judgment  for 
plaintiff  against  defendant  Klrby  Lumber 
Company,  it  appeals.  Reversed  and  lr<>- 
manded. 

J.  A.  Mooney  and  Andrews,  Ball  &  Street- 
man,  for  appellant  Joe  W.  Thomas,  for 
appellee. 

McMEANS,  J.  This  suit  was  brought  by 
W.  T.  Stewart  against  J,  R.  Chapman,  D.  G. 
Mann,  and  the  Kirby  Lumber  Company  to 
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recover  damages  for  timber  alleged  to  have 
been  cat  from  a  tract  of  24^  acres  of  land 
in  Tyler  county,  claimed  by  plaintiff,  and 
for  injury  and  damage  to  the  land  itself  al- 
leged to  have  been  caused  by  hauling,  and 
dragging  logs  over  the  same;  the  damages 
claimed  aggregating  |2,544.90.  The  defend- 
ants each  pleaded  a  general  denial,  and  the 
Kirby  Lumber  Company  brought  In  by  cross- 
action  its  remote  warrantors  who,  prior  to 
trial,  were  dismissed  from  the  case.  A  trial 
resulted  In  a  verdict  and  judgment  for  plain- 
tiff against  the  defendant  Klrby  Lumber 
Company  for  the  sum  of  $85  for  timber 
and  $100  for  damages  to  the  land  caused  by 
hauling  and  dragging  timber  over  the  same, 
and  against  plaintiff  in  favor  of  the  other 
defendants  Mann  and  Chapman.  From  this 
judgment  the  Kirby  Lumber  Company,  after 
its  motion  for  a  new  trial  had  been  over- 
ruled, has  appealed. 

The  24^  acres  of  land  in  question  Is  a 
part  of  a  tract  of  200  acres  described  in  a 
deed  from  Wm.  Neyland  to  R.  0.  Fulgham. 
On  the  western  side  of  the  200-acre  tract 
there  are  two  lines  running  north  and  south 
and  paralleling  each  other,  and  the  24^acre 
tract  is  that  lying  between  these  two  lines. 
The  200-acre  tract  was  conveyed  by  Fulgham 
to  S.  A.  Hawthorne,  and  under  Hawthorne 
both  appellee  and  appellant  claim  in  the  fol- 
lowing manner :  (a)  On  June  21,  1902,  Haw- 
thorne and  wife  and  the  said  Fulgham  con- 
veyed to  W.  W.  Wilson  the  timber  on  100 
acres  of  the  200-acre  tract,  describing  the 
100  acres  by  metes  and  bounds,  and  Wilson's 
title  passed  to  the  Klrby  Lumber  Company, 
(b)  On  October  31,  1906,  after  the  aforesaid 
conveyance  had  been  duly  recorded,  Haw- 
thorne and  wife  conveyed  the  200  acres  of 
land  to  W.  B.  Fondren  and  wife,  and  the 
parties  last  named  afterwards  conveyed  the 
same  to  appellee,  W.  T.  Stewart.  The  de- 
scription in  the  timber  deed  from  Hawthorne 
and  wife  and  Fulgham  to  Wilson  is  as  fol- 
lows: "All  of  the  timber,  standing,  lying 
and  growing  upon  the  following  described 
tract  or  parcel  of  land  lying  and  being  sit- 
uated in  Tyler  county,  Texas,  and  a  part  of 
the  Wm.  Campbell  league  in  said  county  and 
state,  containing  100  acres  more  or  less,  and 
being  a  part  of  the  same  tract  of  land  con- 
veyed to  me,  the  said  S.  A.  Hawthorne  by 
R.  F.  Fulgham,  on  the  31st  day  of  December, 
A.  D.  1897,  and  described  as  follows:  Be- 
ginning at  the  northeast  comer  of  said  tract; 
thence  west  to  the  northwest  comer  of  said 
tract;  thence  south  to  where  the  present 
farm  fence  now  stands ;  thence  in  an  east- 
erly course  with  said  fence  to  Wolf  creek; 
thence  down  said  creel:  to  where  the  east 
line  of  said  tract  crosses  said  creek;  thence 
north  to  the  place  of  beginning,  and  for 
further  description  reference  is  hereby  made 
to  land  records  of  Tyler  county  in  Book  J, 
page  525."  By  the  terms  of  the  timber  deed 
Wilson  and  bis  heirs  were  given  the  right  of 
ingresB  and  egrew  to  and  from  all  portions 


of  said  land  and  the  adjoining  lands  for  the 
purpose  of  cutting  and  removing  the  timber. 

Appellee's  contention  is  that  the  west  line 
of  the  100-acre  tract  described  in  the  timber 
deed  was  the  interior  one  of  the  two  lines 
running  north  and  south  on  the  west  side  of 
the  200-acre  tract  and  not  the  exterior  line 

Appellant  by  its  first  assignment  of  error 
complains  of  the  fourth  paragraph  of  the 
court's  charge,  which  is  as  follows:  "Tou  are 
instructed  that,  the  plaintiff  having  shown 
himself  to  be  the  owner  of  all  the  Fulg- 
ham 200-acre  survey,  the  burden  of  proof  to 
establish  by  a  preponderance  of  the  evidence 
rests  upon  defendant  to  show  the  timber  cut 
by  the  Kirby  Lumber  Company  was  upon  the 
land  Included  in  the  field  notes  in  the  deed 
from  Hawthorne  and  wife  and  Fulgham  to 
W.  W.  Wilson;  and  if  you  believe  that  all 
of  the  timber  cut  by  D.  G.  Mann  for  the  Klr- 
by Lumber  Company  was  off  of  the  said  100 
acres,  then  you  will  find  for  the  defendants." 

Appellant  under  this  assignment  argues 
that  the  burden  of  proof  remains  on  a  party 
a£Brming  a  fact  in  support  of  his  case,  and 
does  not  change  under  any  aspect  of  tbe 
cause,  though  the  weight  of  evidence  may 
shift  from  side  to  side  according  to  the  na- 
ture and  strength  of  the  proof  offered  in  sup- 
port or  denial  of  the  main  fact  to  be  es- 
tablished ;  and  the  defendant  having  filed  a 
general  denial  to  plaintitrs  petition,  eeekins 
tbe  recovery  of  damages  for  timber  cut  from 
the  land  described  in  tbe  petition,  the  bur- 
den of  proof  was  upon  idalntiff  throughout 
the  case,  and  that  it  was  error  for  the  court 
to  Impose  the  burden  of  proof  upon  tbe  de- 
fendant, and  cites  Clark  v.  Hills,  87  Tex. 
142,  2  S.  W.  356,  in  support  of  tUa  conten- 
tion. 

We  think  the  contention  is  sustained  bj 
the  case  cited,  as  well  as  by  the  following: 
Railway  v.  Bums,  71  Tex.  481,  9  S.  W.  407 ; 
Scott  v.  Pettigrew,  72  Tex.  329,  12  8.  W.  161; 
Jester  y.  Stelner,  86  Tex.  419,  25  S.  W.  411. 

Appellee's  counsel,  in  oral  argument  before 
this  court,  contended  that,  as  appellee  had 
shown  himself  to  be  the  owner  of  tbe  200 
acres  which  included  the  24%  acres  in  ques- 
tion, a  prima  facie  case  In  his  favor  for  the 
damages  sued  for  was  made,  and  that  there- 
upon the  burden  of  proving  that  tbe  24Vi- 
acre  tract  was  included  in  tbe  timber  deed 
rested  upon  tbe  defendant,  and  cited,  among 
other  cases,  in  support  of  his  contention, 
Ayers   v.  Lancaster,  64  Tex.  311. 

[1]  It  appears  to  be  the  true  rule  that  the 
burden  remains  upon  the  plaintiff  to  prove  all 
affirmative  matter  essential  to  the  estab- 
lishment of  the  cause  of  action  alleged  In 
his  petition,  and  that  the  burden  does  not 
shift  to  the  defendant,  even  though  plain- 
tiff has  by  his  evidence  established  his  case 
prima  facie.  It  is  only  in  those  cases  where 
the  plaintiff  lias  made  out  his  case  which 
tbe  defendant  seeks  to  overtlirow  by  prooC 
of  some  substantive  defense,  such,  for  In- 
stance^   as    limitation,    contributory    negU- 
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pnce,  or  matten  pleaded  In  confession  and 
iToldance,  that  It  is  proper  for  the  court 
by  ItB  cbarge  to  place  the  burden  upon  de- 
feDdant,  and  then  only  to  prove  the  matters 
constituting  such  defense. 

[2]  In  this  case  plaintiff  sought  a  recovery 
for  damages  occasioned  by  taking  timber  be 
dalned  to  own.  In  order  to  recover  it  was 
not  only  Incumbent  upon  him  to  allege  and 
prore  tiiat  be  was  the  owner  of  the  land  In 
qnestlon,  bat  that  the  timber  taken  was  Ms 
timber,  and  until  this  was  shown  he  did  not 
discharge  the  burden  resting  upon  him.  It 
follows  therefore  that  the  giving  of  the 
cliarge  complained  of  was  error  for  which 
the  jodgment  of  the  trial  court  must  be  re- 
Tersed. 

[}]  At  plalntifTs  request  the  court  gave 
to  the  Jury  the  following  special  charge: 
'7oa  are  charged  that,  the  evidence  being 
Dndispnted  as  to  damages  to  the  land,  yon 
are  Instructed  that,  if  yon  find  for  plaintift 
for  the  timber,  you  will  find  for  him  as  to 
damages  to  the  land  in  the  sum  of  $100." 
The  Jury  in  resiJonse  to  this  special  charge 
returned  a  verdict  in  favor  of  the  plaintiff 
for  |10O  damages  to  the  land.  The  only  tes- 
thnony  serving  as  a  basis  for  the  cbarge,  was 
that  of  plaintiff,  himself,  who  testified: 
"They  damaged  the  land  in  hauling  off  that 
timber.  They  damaged  it  a  right  smart — ^it 
It  would  be  hard  for  me  to  tell  just  how 
much  tliey  did  damage  it  for  farming  pur- 
poses, at  least  $100."  There  was  no  testi- 
mony as  to  the  amount  of  damage  to  the 
land  other  than  this  testimony  of  plaintiff. 
Appellant  contends  that,  there  being  no  tes- 
tlfflony  other  than  that  of  plaintiff  as  to  the 
amonnt  of  damages  to  the  land,  the  charge 
was  erroneous,  in  that  it  was  a  charge  upon 
theveight  of  the  evidence  and  withdrew  from 
the  jary  the  privilege  of  ijasslng  upon  the 
credibility  of  the  witness  and  the  weight  to 
be  given  his  testimony. 

Tbe  assignment  must  be  sustained.  The 
plaintiff  was  an  interested  witness,  and  the 
Jury  had  the  right  to  consider  such  interest 
la  determining  the  credibility  and  the  weight 
to  be  given  his  testimony.  Brown  v.  Griffin, 
7i  Tex.  659,  9  S.  W.  646;  Qoggan  v.  Synnott, 
184  S.  W.  1186;  Railway  v.  Brock,  35  Tex. 
Civ.  App.  155,  80  S.  W.  424;  Railway  v. 
Batte,  107  8.  W.  636, 

[4]  The  refusal  of  the  court  to  give  appel- 
lant's special  charge  No.  1  is  made  the  basis 
of  appellant's  third  assignment  of  error. 
"Rie  requested  charge  Is  as  follows:  "You 
are  instructed  that  if  you  find  that  a  line 
from  the  northwest  comer  of  the  Fulgham 
200-acre  tract  run  due  south  will  strike  the 
Une  of  the  farm  fence  as  It  was  in  1902,  and 
tliat  by  following  said  fence  in  an  easterly 


direction  Wolf  creek  will  be  reached,  you 
will  find  for  defendants  without  reference  to 
any  other  isspe  in  this  case."  This  charge 
is  based  upon  the  following  state  of  facts: 
It  is  conceded  that  there  are  two  parallel 
lines  running  north  and  south  on  tbe  western 
boundary  of  the  200-acre  tract  The  evi- 
dence Indisputably  shows,  we  think,  that  the 
most  western  of  these  is  the  true  west  boun- 
dary line  of  the  survey.  The  timber  deed 
dated  June  21,  1902,  calls  to  run  from  the 
northwest  comer  of  the  survey  south  to 
where  the  present  farm  fence  now  stands; 
thence  In  an  easterly  course  with  the  fence 
to  Wolf  creek,  etc.  It  was  shown  that  a  line 
run  due  south  with  either  of  the  western 
lines  would,  in  1902,  strike  a  farm  fence,  and 
this  fence,  when  followed  in  an  easterly  di- 
rection, would  lead  to  Wolf  creek.  It  was 
shown,  however,  that  the  distance  in  reach- 
ing the  fence  by  following  the  exterior  west- 
em  line  would  be  much  greater  tlian  on  the 
interior  line,  and  that  on  account  of  a  bend 
in  the  creek  the  creek  would  be  crossed  twice 
before  the  southwestern  comer,  as  contended 
for  by  appellant,  would  be  reached.  In  other 
words,  starting  from  the  place  api)ellant 
contends  is  the  southwestern  comer  of  the 
100  acres  described  in  tbe  deed,  and  proceed- 
ing eastwardly  with  the  fence,  Wolf  creek 
would  be  reached  in  a  short  distance.  Then 
following  the  creek  on  the  next  call  it  would 
be  necessary  on  account  of  bend  to  go  In  a 
westerly  direction  crossing  the  exterior  line 
and  passing  on  to  another  tract,  thence  cir- 
cling back  again,  across  this  line  on  its  east- 
ward course,  and  so  on  to  the  next  call. 
Again,  several  witnesses  testified,  and  no 
contradiction  of  their  testimony  has  been 
called  to  our  attention,  that,  when  Wilson 
bought  tbe  timber  on  the  100  acres,  the  in- 
terior of  the  eastern  of  the  two  lines  was 
pointed  out  to  him  as  the  western  line  of  the 
tract,  and  that  the  intersection  of  the  inte- 
rior line  with  the  north  boundary  line  was 
pointed  out  to  him  as  bis  northwest  comer, 
and  that  be  did  not  claim  to  the  westward 
of  this  line  and  take  the  timber  therefrom 
untU  a  short  time  before  the  filing  of  this 
suit 

We  think  that  under  these  facts  the  court 
did  not  err  in  refusing  to  give  the  requested 
special  instraction,  and  the  assignment  is 
overruled. 

Other  assignments  presented  by  appellant 
in  its  brief  have  been  examined  by  us  and 
found  to  point  out  no  reversible  error. 

For  the  errors  Indicated,  the  judgment  of 
tbe  court  below  is  reversed,  and  tbe  cause 
remanded. 

Reversed  and  remanded. 
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BARKER  T.  ST.  LOUIS  SOUTHWESTERN 

BY.  CO.  OF  TEXAS. 
(Ck>urt  of  Civil  Appeals  of  Texas.     Texarkana. 
Nov.  23,  1911.) 

1.  Railboads  (S  355*)— Invitees— Cab£  Be- 

QUIBED. 

Where  a  person  is  at  the  stockyard  of  a 
railroad  company  to  deliver  stock  for  shipment, 
he  is  an  invitee  on  the  premises,  and  the  com- 
pany must  use  reasonable  care  to  render  the 
premises  reasonably  safe  for  him. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent.  Dig.  S  1226 ;   Dec.  Dig.  i  355.*] 

2.  BaILBOADS     (§    398*)— lilCENSEES    AND    IN- 
VITEES— Evidence. 

In  an  action  for  injuries  received  by  a 
shipper  of  stock  while  on  his  way  from  the  de- 
fendant company's  stockyards  and  passing 
along  a  path  near  its  track,  evidence  held  to 
show  that  a  relation  of  invitee  bad  terminated 
and  that  of  licensee  existed  at  the  time  of  the 
injury. 

[£}d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i%  1356-1363;   Dec  Dig.  i  398.*] 

3.  Railboads  (i  355*)— Invitees. 

Where  a  railroad  company  constructed  a 
stockyard  and  approaches  thereto,  so  as  to  pro- 
vide for  shippers  of  stock  a  safe  way  to  enter 
and  leave,  it  thereby  discharged  its  duty  to  such 
shippers,  and  cannot  be  said  to  have  invited 
them  to  approach  the  yard  by  other  and  less 
convenient  ways,  so  that  the  relation  of  invitee, 
which  it  l>ears  to  a  shipper  taking  advantage 
of  the  accommodations  offered,  cannot  be  ex- 
tended to  such  other  approaches  or  paths  which 
may  have  been  used. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1226 ;   Dec.  Dig.  {  355.*] 

4.  Railboads   (J   358*)— Condition— Liabil- 
ity FOB  Injury  to  Licensee. 

Where  a  person  on  railway  premises  as  a 
mere  licensee  is  injured  by  failing  ofC  a  bridge, 
and  there  is  no  showing  that  there  was  negli- 
gence in  the  construction  thereof,  he  must  be 
held  to  have  accepted  the  premises  as  he  found 
them,  and  no  liability  will  attach  for  bis  injury. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1236;  Dec.  Dig.  |  358.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  H.  C.  Barker  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Appellant  made  a  shipment  of  cattle  from 
a  point  in  Arkansas  to  Mt.  Vernon,  Tex.,  via 
Texarkana,  and  was  accompanying  the  same. 
These  cattle  were  brought  Into  Texarkana 
about  12  o'clock  at  night  on  April  12,  1910, 
and  delivered  by  the  Initial  carrier  to  ap- 
pellee at  its  stock  pens.  It  was  necessary  that 
the  cattle  should  be  unloaded  from  the  cars 
into  the  stock  pens  in  order  tliat  they  might 
be  loaded  the  next  morning  in  the  cars  of  ap- 
pellee and  carried  on  to  Mt.  Vernon.  And 
cattle  were  delivered  by  day  and  night  at 
these  stock  pens.  The  stock  pens  were  located 
about  one-half  mile  from  the  Union  Depot. 
The  main  line  of  appellee  runs  by  the  stock 
pens,  passing  its  yard  office  about  100  yards 
distant,  crossing  Deutchman  creek  at  what 


is  called  Double  bridge,  about  300  yards 
from  the  pens,  thence  in  a  northeasterly  di- 
rection across  the  transcontinental  branch  of 
the  Texas  &  Pacific  Railway,  and  on  to  the 
Union  Depot.  Double  bridge  is  about  80 
feet  long,  and  consists  of  concrete  abutments 
on  either  side  of  the  creek  from  8  to  10  feet 
high,  the  sides  of  which  are  perpendicular, 
and  the  center  is  supported  by  a  concrete 
abutment  upon  which  are  laid  the  sills  of 
the  bridge.  It  is  a  flat  structure,  unguarded 
on  the  sides.  A  dump  was  built  approach- 
ing the  creek  and  bridge  each  way,  and  is 
wide  enough  for  two  tracks.  The  Texas  & 
Pacific  main  line  in  running  from  the  yard 
office  mentioned  to  the  Union  Depot  paral- 
lels appellee's  road  and  also  crosses  this 
bridge;  hence  a  double  bridge.  It  was  shown 
that  the  Texas  &  Pacific  Railway  Company 
owned  the  right  of  way  Into  the  city  of  Tex- 
arkana, and  that  the  appellee's  track  was 
placed  on  the  dump  by  contract  only.  From 
near  the  stock  pens  and  by  the  track  of  ap- 
pellee, thence  running  between  the  tracks  of 
appellee  and  the  Texas  &  Pacific  Railway 
from  the  yard  office  mentioned,  crossing  the 
bridge,  thence  to  where  the  two  tracks  cross 
the  transcontinental  line,  thence  to  Oak 
street,  there  is  a  well-beaten  and  traveled 
pathway.  Oak  street,  it  is  sho\vn.  is  743 
yards  from  the  stockyard.  It  was  also 
shown  by  evidence  offered  on  the  part  of  ap- 
pellant that  the  pathway  was  a  customary 
route  of  travel  by  pedestrians  both  to  and 
from  the  stockyards  and  vicinity,  which  has 
considerable  population,  to  the  main  business 
portion  of  the  city.  Sometimes,  It  appears, 
shippers  of  stock  returned  from  the  pens  by 
way  of  this  path  to  Oak  street.  The  stock- 
yard is  constructed  against  a  public  street 
on  the  west,  which  comes  against  the  corner 
of  the  yards,  and  the  street  leads  to  Leila 
street,  half  a  block  away,  running  into  Phe- 
nie  avenue,  and  by  regular  public  streets, 
and  for  the  most  part  sidewalks,  by  which 
people  could  and  did  go  to  and  from  the 
stock  pens  to  the  main  business  portion  of  the 
city.  An  iron  gate  of  the  stockyards  leads 
from  the  stockyard  to  the  street  on  its  weet 
This  street  is  the  only  way  vehicles  can 
reach  the  stockyards. 

After  unloading  and  caring  for  the  cattle, 
the  appellant  and  his  assistant,  Dawson,  de- 
cided to  return  to  the  city  proper  to  find 
lodging  for  the  balance  of  the  night;  there 
being  no  such  accommodations  at  the  stock 
pens  or  vicinity.  Proceeding  from  the  stock 
pen  premises  up  the  track  of  appellee  to  the 
yard  office,  thence  down  the  pathway  men- 
tioned between  the  two  tracks,  they  reached 
Double  bridge,  and  ai^ellant  suddenly  step- 
ped into  the  open  space  between  the  two 
bridges,  or  double  bridge,  and  fell  beneath 
and  was  Injured.  From  the  dirt  approach 
and  between  the  two  tracks  across  the  dou- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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ble  bridge  there  is  an  open  space  across  the 
creek.  Apiwllant,  according  to  his  evidence, 
did  not  know  the  bridge  was  there,  or  of  any 
opening,  and  could  not  see  It  because  of  the 
darkness.  From  the  stock  pens  to  the  point 
of  injary  it  is  by  accurate  measurement  1,150 
feet.  Appellant  by  bis  petition  claimed 
tlut  he  was  Invited  to  use  the  pathway  as 
a  walk  at  the  time  and  in  the  manner  he 
iras  using  same,  and  that  appellee  was 
jniilty  of  n^ligence  proximately  causing  his 
injury. 

Hart,  Mabaffey  &  Thomas,  for  appellant. 
Glass,  Estes,  King  &  Burford,  E.  B.  Perkins, 
and  D.  Upthegrove,  for  appellee. 

LEVT,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  peremptorily  instruct- 
ed a  verdict  in  favor  of  appellee,  and  this 
ruling  is  presented  as  being  error.  Ckinslder- 
ing  the  evidence  in  its  strongest  feature,  as 
against  a  peremptory  instruction,  it  could  be 
said  that  appellant  was  at  the  stockyard  of 
appellee  as  a  shipper  of  live  stock,  and  to 
deliver  the  same  for  shipment  He  was 
therefore,  while  at  the  stockyard,  In  the 
legal  relation  to  appellee  of  an  invitee  on 
the  premises,  and  there  was  imposed  by  law 
upon  appellee  the  legal  duty  to  use  reason- 
able care  and  prudence  to  render  the  prem- 
ises reasonably  safe  for  him.  But  according 
to  appellant's  own  testimony  he  had  finished 
his  business  with  appellee,  and  was  after- 
wards Injured  by  falling  into  an  open  space 
at  the  double  bridge  situated  on  the  main 
line  track  about  300  yards  distant  from  the 
stockyard.  By  actual  measurement  on  the 
ground,  it  appears  that  the  point  of  injury 
was  1,150  feet  distant,  and  to  that  distance 
disconnected  from  the  premises  as  actually 
occupied  and  used  for  stockyard  purposes. 
It  farther  conclusively  appears  that  the 
stockyard  premises  were  confined  by  fencing, 
and  established  and  maintained  by  appellee 
against  a  public  street  for  free  and  acces- 
sible approach  thereto,  and  that  appellee 
maintained  and  constructed  no  other  ap- 
proadi  or  entrance  thereto  for  shippers.  The 
pathway  across  the  railway  tracks  was 
made.  It  conclusively  appears,  and  used  by 
pedestrians  for  their  own  convenience,  and 
appellee  did  not  construct  or  maintain  It  as 
a  necessary  approach  or  entrance  to  the  stock- 
yard for  shippers  from  the  public  streets. 
Therefore  it  must  be  said  that  it  appears  as 
an  nncontroverted  fact  that  the  appellee  had 
constmcted  and  maintained  the  stockyard 
with  plain  and  visible  limits,  and  bad  con- 
structed and  maintained  it  against  a  public 
street  of  the  city  on  the  west,  with  entrance 
adjacent  thereto,  that  shippers  might  and 
would  enter  and  approach  it  direct  from  the 
used  public  streets,  and  constructed  and 
maintained  no  other  approach  or  entrance. 
And  it  further  appears  conclusively  that  ap- 
pellant did  not  suffer  injury  through  any 
condition  at  or  about  the  stockyard  premises. 


but  was  injured  at  a  point  remote  and  dis- 
connected from  the  stockyard  premises  as 
actually  maintained  and  used  for  stockyard 
purposes. 

[2]  So,  admitting  that  It  appears  as  a  fact 
that  appellant,  because  a  stock  shipper,  was 
upon  the  stockyard  premises  In  the  first  In- 
stance as  an  Invitee,  still  it  must  be  further 
said,  we  think,  that  it  conclusively  appears 
that  such  relation  had  terminated,  and,  in 
consequence,  the  legal  duty  imposed  In  such 
relation  on  appellee  had  ended,  when  appel- 
lant, upon  finishing  his  business  with  appel- 
lee, had  voluntarily  passed  out  of  and  be- 
yond the  limits  of  the  stockyard  premises 
with  safety,  as  was  the  case. 

[3]  The  pathway  In  evidence,  and  on  the 
route  of  which  was  the  bridge  where  the  inju- 
ry occurred,  not  having  been  constructed, 
maintained,  or  provided  by  appellee  as  a  nec- 
essary approach  from  the  streets  of  the  city 
to  the  stockyard  for  shippers,  the  appellant 
could  predicate  no  claim  to  have  his  rights 
measured  in  the  relation  of  invitee  on  the 
stockyard  premises  in  respect  thereto.  His 
invitation  to  be  upon  the  stockyard  premises 
necessarily  could  not  be  extended,  we  think, 
to  other  parts  of  appellee's  premises  beyond 
the  stockyard  premises  and  approach  there- 
to as  constructed  and  maintained  or  provided 
by  appellee  for  such  purposes  for  shippers. 
When,  as  it  conclusively  appears,  appellee  so  . 
constructed  Its  yard  and  maintained  it  as  to 
provide  a  full,  free  and  safe  way  to  enter 
and  leave  the  same  on  the  adjacent  public 
street  on  the  west,  as  it  did,  and-  this  was 
the  only  approach  provided,  it  discharged  its 
full  duty  to  shippers  and  appellant.  In  con- 
sequence shippers  could  not  be  said  to  be  In- 
vited by  appellee  to  approach  or  leave  the 
yard  by  any  other  way.  If  the  pathway  by 
the  yard  was  not  constructed  or  provided  by 
the  appellee  for  shippers  as  an  approach  to 
the  yard  from  the  streets  of  the  city,  and  it 
not  being  made  necessary  to  so  use  the  same, 
as  here,  then  the,  use  of  such  pathway  by 
appellant  to  reach'  the  main  business  portion 
of  the  city  would  not  rest  in  Invitation  to  use 
It  as  an  approach  or  appurtenant  of  the  yard, 
but  the  right  to  Its  use  by  him  would  be  ref- 
erable to  mere  license  heretofore  granted 
pedestrians  to  use  that  particular  portion  of 
its  premises  along  the  route  of  the  pathway. 
Therefore  when  appellant  left  the  limits  of 
the  stockyard  and  voluntarily  chose,  as  he 
did,  to  go  to  the  pathway  made  by  pedestri- 
ans along  the  main-line  track,  instead  of  go- 
lug  from  the  yard  to  the  adjacent  public 
street,  be  was  upon  such  pathway  on  the 
premises  by  license  merely,  and  his  rights 
would  be  measured  In  that  relation. 

[4]  The  evidence  shows  that  the  bridge  at 
the  point  of  injury  is  a  permanent  structure, 
and  the  evidence  does  not  show  or  tend  to 
show  any  negligence  In  the  construction  or 
maintenance  of  the  same  as  such.  In  such 
case,  as  -a  licensee  on  the  premises  at  the 


Digitized  by 


Google 


300 


141  SOUTHWESTERN  &EFOBTEE 


CTex. 


point  of  injury,  appellant  must  be  beld  to 
have  accepted  the  premises  as  be  found  them, 
and  appellee  would  not  be  liable.  Railway 
Co.  V.  Montgomery,  31  Tex.  Civ.  App.  491,  72 
S.  W.  617;  Railway  Co.  v.  Splvey,  97  Tex. 
143,  76  S.  W.  748;  Railway  Co.  v.  Sgallnskl, 
19  Tex.  Civ.  App.  107,  46  S.  W.  113. 
Tbe  Judgment  was  ordered  affirmed. 


FIRST  STATE  BANK  OF  BONHAM  v. 

HILL. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  16,  1911.) 

1.  Banks  akd  Banking  (i  ISO*)— Relation 
TO  Depositob— Deposit  by  Tbustee  ob 
Aqent.  • 

'  A  depositor,  though  holding  money  In  a 
fiduciary  capacity,  may  draw  it  from  the  bank 
at  his  will,  and  the  l>ank  incurs  no  liability  to 
the  beneficiary  by  merely  honoring  the  check 
presented. 

[Bi.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  320 ;    Dec.  Dig.  {  130.*] 

2.  Banks  and  Banking  ({  130*)— Relation 
TO  Depositob  —  Deposit  bt  tbdstee  ob 
Agent. 

Where  a  bank  has  notice  that  funds  de- 
posited are  trust  funds,  it  cannot  assist  the 
trustee  to  divert  such  funds  or  acquire  an  in- 
terest in  or  a  benefit  therefrom. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  320;    Dec.  Dig.  {  130.*] 

8.  Banks  and  Banking  (I  130*)— Relation 
to  Depositor— Trust  Ponds— Misappbo- 
fbiation  by  depositor  —  liability  ojt 
Bank. 

Though  an  agent  commits  a  breach  of  trust 
in  depositing  funds  in  bis  own  name  and  using 
such  funds,  where  the  bank  had  no  knowledge 
that  any  one  other  than  the  depositor  bad  an 
interest  in  such  proceedings,  the  fact  that  it 
charged  against  such  deposits  tbe  amount  of  an 
overdraft  of  such  depositor  and  interest  thereon 
with  Ills  consent  is  not  such  a  participation 
with  liim  in  tlie  breach  of  trust  as  will  render 
the  bank  liable  in  conversion  for  such  amounts. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  820;   Dec.  Dig.  i  130.*] 

4.  Appeal  and  EIbbob  (|  1008*)— Review— 
Tbial  by  Ooubt  —  Conclusiveness  of 
Findings. 

The  determination  of  a  trial  court  without 

a  Jury  as  to  what  facta  are  established  by  the 

evidence  is  conclusive  on  appeal. 
[Eld.  Note. — ^For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  II  3955-3969;    Dec  Dig.  { 

1008.*] 

Appeal  from  Fannin  County  Court;  H.  A. 
Cunningbam,  Judge. 

Action  by  D-  V.  Hill  against  the  First  State 
Bank  of  Bonham.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
rendered. 

On  July  16,  1910,  and  for  about  two 
months  prior  thereto,  J.  A.  Freeman,  who 
was  located  in  Bonham,  had  an  account  with 
and  conducted  his  business  with  appellant 
bank.  He  was  engaged  In  the  commission 
and  brokerage  business.  On  July  15,  1910, 
Freeman  drew  a  draft  for  $88.65  on  a  party 
in  Midland,  with  bill  of  lading  attached,  for 


a  car  of  hay  sold,  and  delivered  It  to  the 
bank  for  collection.  The  bonk,  upon  the  de- 
livery of  the  draft,  gave  Freeman's  account 
credit  for  the  amount,  and  entered  same  on 
his  passbook.  Appellee' had  no  Interest  in 
this  car  of  hay  or  the  proceeds.  At  that 
date  Freeman's  account  stood  over-drawn 
$68.23,  and  this  entry  of  the  credit  made  tbe 
same  stand  $20.32  in  favor  of  Freeman.  On 
August  8,  1910,  the  draft  was  returned  un- 
paid, and  the  bank,  at  Freeman's  request, 
charged  the  amount  back  to  him  and  deliv- 
ered the  draft  and  bill  of  lading  to  him.  The 
bank  then  on  August  11,  1910,  charged  Free- 
man's account  with  $1.90  as  Interest  on  his 
overdraft  of  $68.23  appearing  on  July  15tb, 
when  the  credit  for  the  amount  of  the  re- 
turned draft  was  given.  Shortly  prior  to 
July  18, 1910,  the  appellee,  who  was  shipping 
hay  from  a  point  in  Oklahoma,  employed 
Freeman  to  sell  his  hay  on  a  conmilsslon  of 
$3  per  car.  Freeman  was  to  find  the  pur- 
chaser, make  the  sale,  direct  the  shipping, 
and  collect  the  price.  Freeman  contracted 
six  cars  of  the  hay  to  W.  T.  Wilson  Grain 
Company  of  Nacogdoches,  Tex.  On  July 
18th  and  on  July  25th  and  on  August  2d 
Freeman  made  out  drafts  on  the  Wilson 
Grain  Company,  payable  to  the  order  of 
appellant,  for  the  price  of  each  car  of  hay 
on  those  dates  respectively  shipped,  and  de- 
livered the  same  to  appellant,  and  took  cred- 
it on  his  passbook  for  the  same  less  the 
cost  of  exchange  charged  him.  These  drafts 
were  paid  in  due  course  of  business  by  the 
Wilson  Grain  Company  on  August  8th,  Au- 
gust 10th,  and  September  2d.  These  drafts 
were  accepted  by  the  bank  in  the  usual 
course  of  business  for  transmission  and  collec- 
tion for  Freeman,  but  the  appellant  permitted 
Freeman  to  check  against  the  proceeds  there- 
of as  soon  as  he  took  credit  on  the  books, 
subject  to  the  claimed  right  of  appellant  to 
refuse  payment  of  his  checks  when  the  con- 
dition of  the  account  in  its  Judgment  Justi- 
fied such  refusal.  On  several  dates,  but  after 
July  18th,  in  July  and  August,  and  on  Sep- 
tember 2d,  Freeman  made  deposits  of  money, 
but  these  deposits  were  in  addition  to  the 
drafts  for  the  six  cars  of  hay  and  checked 
against  by  Freeman,  On  September  6tb 
the  appellant  balanced  tbe  passbook  of 
Freeman,  and  there  was  but  a  small  balance 
to  his  credit  Appellee  brought  suit  against 
the  bank,  claiming  that  It  had  converted 
the  proceeds  of  bis  six  cars  of  hay.  The 
trial  was  to  the  court,  and  Judgment  for  ap- 
pellee for  $90.46. 

J.  O.  McGrady  and  Mark  McMahon,  for 
appellant    B.  L.  Agnew,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as 
above).  The  court  made  the  finding,  which 
is  fully  supported  by  the  evidence,  that  the 
bank  had  no  notice  that  appellee  or  any  other 
than  Freeman   himself  owned  or  had  any 
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Interest  In  the  six  cars  of  hay  or  the  pro- 
ceeds of  the  sale  deposited  In  the  bank  until 
after  September  2d.    The  account  and  pass- 
book were  balancod  on  September  6th.     It 
was  upon  this  finding,  and  the  further  fact 
tliat  the   deposit   of   the    proceeds   of   the 
gale  of  the  hay  In  the  bank  by  Freeman  In 
Us  name  was  not  without  actual  authority 
from   appellee,  that  the  court  declined  to 
hold  the  bank  responsible  to  appellee  to  such 
amounts  as  were  merely  paid  out  on  Free- 
man's checks.    But  upon  the  further  finding 
that  when  the  bank  charged  back  on  August 
8th  the  item  of  $88.K  for  the  returned  draft 
of  July  16th,  and  on  August  11th  the  item  of 
11.90  as  Interest  on  the  overdraft  account 
prior  to  July  18th,  It  resulted  In  paying  Free- 
man's own  debt  to  It  out  of  money  belong- 
ing to  apiteUee  for  his  six  cars  of  hay,  the 
court  concluded  that  such  act  of  the  bank 
constituted  participation   in  an  actual  mis- 
appropriation of  the  funds  by  Freeman,  and 
it  was  therefore  liable  In  conversion  for  such 
amounts.    It  la  this  latter  conclusion  of  the 
court  tliat  Is  challenged  by  the  four  assign- 
ments Of  error  first  presented.    If  the  finding 
In  the  record  by  the  court  of  what  the  facts 
are  surrounding  the  two  debits  mentioned 
to  correct,  and  the  testimony  conclusively  so 
(hows,  then   the  only  proper  conclusion  of 
fact  to  be  made  therefrom  Is  that  Freeman 
consented   that   the   bank   make   the   same 
against  him.    Thus  in  the  record  it  does  not 
appear  that  the  bank  ia  arbitrarily  withhold- 
in;  such  amount  against  Freeman's  consent. 
So  with  this  fact  being  clear,  and  bearing 
in  mind  the  court's  finding  that  the  bank  at 
the  time  had  no  notice  that  appellee  or  any 
one  besides  Freeman  himself  had  any  inter- 
est in  the  bay  or  proceeds  of  sale  deposited 
b7  Freeman  In  his  own  name  in  the  bank, 
ve  are  of  the  opinion  that  the  court  erred 
in  holding  appellant  liable  to  appellee  for 
the  two  items  for  which  Judgment  was  en- 
tered. 

[1]  It  la  the  established  doctrine  that  a 
depositor,  although  holding  money  in  a  fidu- 
ciary capacity,  may  draw  It  out  of  the  bank 
ad  libitum,  and  the  bank  Incurs  no  liability 
in  merely  honoring  the  check  drawn  by  him. 
Coleman  v.  Bank,  94  Tex.  607,  63  S.  W.  867, 
86  Am.  St.  Kep.  871. 

12]  But  It  should  also  be  said  to  be  the 
rale,  we  think,  that  a  bank  stands  as  any 
other  person  when  seeking  to  acquire  an  in- 
terest or  benefit  from  a  fund  held  in  trust 
1*7  a  depositor.  If  It  have  notice  that  the  de- 


positor is  an  agent  or  trustee,  and,  so  know- 
ing, aids  the  trustee  or  agent  In  diverting 
trust  funds  from  the  beneficiary.  Bank  t. 
Jones,  18  Tex.  811;  Bank  v.  Claxton,  97  Tex. 
576,  80  S.  W.  604,  65  L.  B.  A.  820,  104  Am. 
St.  Rep.  885. 

[3]  The  rules  applicable  to  conversion  of 
specific  property  cannot  be  made  applicable 
to  this  character  of  case.  Here,  when  Free- 
man made  a  general  deposit  of  the  funds  In 
his  own  name,  the  relation  of  debtor  and 
creditor  was  simply  created  between  him  and 
the  bank.  It  Is  true  that  it  could  be  said 
that  E^eeman  as  the  tLgeat  or  trustee  has 
by  the  application  to  his  own  debt  of  the 
fimds  belonging  to  the  beneficiary  breached 
his  trust,  and  is  liable  to  the  beneficiary  for 
such  amount  But  It  Is  not  enough  in  order 
to  hold  the  bank  a  wrongdoer  to  the  benefi- 
ciary by  accepting  to  the  offsetting  of  the 
debt  due  by  the  agent  out  of  the  general 
funds  in  the  name  of  the  agent  or  trustee 
that  the  agent  himself  was  committing  a 
breach  of  his  trust  Clearly  we  think,  under 
the  rules  of  law  prescribed  by  the  authorities 
mentioned,  the  proof  must  also  show  that 
the  bank  had  knowledge  at  the  time  of  the 
agency  of  the  depositor,  and,  so  knowing, 
participated  with  him  In  the  breach  of  the 
trust,  before  it  could  be  said  that  the  bank 
by  the  act  of  offsetting  the  debt  by  the  en- 
try of  debit  was  fraudulently  or  Illegally 
participating  with  or  aiding  the  agent  or 
trustee  in  diverting  the  payment  of  the  funds 
from  the  beneficiary;  for,  having  notice  of 
the  rights  of  the  beneficiary,  then  the  wrong 
the  bank  would  be  doing  the  beneficiary 
would  consist  in  and  depend  upon  the  act  of 
joining  with  or  aiding  the  agent  In  misapply- 
ing or  diverting  bis  funds;  so,  If  notice  on 
the  part  of  the  bank  of  agency  in  the  deposi- 
tor Is  wanting,  then  the  basic  element  under- 
lying the  principle  of  law  rendering  liable 
those  who  participate  In  or  agree  to  commit 
a  wrong  Is  absent. 

[4]  Appellee  files  cross-assignments  com- 
plaining of.  the  refusal  of  the  court  to  find 
that  certain  specific  facts  were  established 
by  the  evidence.  The  court  made  full  find- 
ings of  fact,  and  omitted  none,  but  refused 
appellee's  request  as  made.  It  is  within  the 
province  of  the  trial  court  to  determine  from 
all  the  evidence  what  facts  are  and  are  not 
established.  And  we  have  also  treated  the 
assignments  as  attacking  the  court's  findings 
as  being  contrary  to  the  evidence,  and  think 
they  should  be  overruled. 

Reversed  and  rendered. 
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GALVESTON  TRIBUNE  v.  JOHNSON. 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

Nov.  9,  1911.     Rehearing  Denied 

Dec.  7,  1911.) 

1.  Libel  and  Slandkk  {§  34*)— Pbivilbqed 
Matteb— Actual  Malice. 

A  publication  Iii)elous  in  its  nature  can- 
not be  made  the  basis  of  an  action  for  libel  if 
the  matter  is  privileged,  unless  there  is  proof 
of  actual  malice,  as  provided  by  Laws  1901,  c. 
26,  S  3. 

[Ed.  Note. — For  other  cases,  see   Libel   and 
Slander,  Cent.  Dig.  §  113;   Dec.  Dig.  S  34.*] 

2.  LiBEI.  AND    SLANDEB   ({  48*)  —  PBIVILEOED 

Publications— Requisites. 

While  Laws  1901,  c.  26,  §  8,  provides  that 
a  reasonable  or  fair  comment  on  or  criticism 
of  the  official  acts  of  public  officials  and  of  oth- 
er matters  of  public  concern  published  for  gen- 
eral information  shall  be  privileged,  other  state- 
ments, if  statements  of  fact  as  distinguished 
from  the  mere  opinion  of  the  writer,  in  order 
to  be  privileged,  must  be  "fair,  true,  and  im- 
partial." 

[Ed.  Note.-^For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §|  144-147;    Dec.  Dig.  { 

3.  Libel    and    Slandeb    (f    SO*)— Libexoub 
Statements— Pbivilege— Petition. 

A  petition  for  libel,  alleging  that  defend- 
ant published  of  and  concerning  plaintiff,  a 
member  of  the  state  Legislature  and  chairman 
of  the  committee  on  municipal  corporations) 
that  during  the  hearing  of  proposed  amend- 
ments to  Galveston  city  charter,  plaintiff  en- 
gaged in  villification,  slander,  misrepresenta- 
tion, and  profanity,  that  no  snch  public  exhibi- 
tion among  the  many  given  by  plaintiff  and 
another  had  ever  equalled  that  before  the  com- 
mittee, and  that  it  outdid  everything  of  the 
kind  ever  presented  before  a  committee  of  the 
Legislature,  charged  the  making  of  statements 
of  fact  as  distinguished  from  comment  or  crit- 
icism, and  was  therefore  not  objectionable  on 
the  ground  that  the  matter  stated  was  priv- 
ileged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
gander.  Cent,  Dig.  SS  184-186;  Dec.  Dig.  i 
80.  J 

4.  Appeal  and  Ebkob  ({  1042*)— Review- 
Rulings  ON  PLEADINOa— PbKJUDICE. 

Where  no  innuendo  or  explanation  was  nec- 
essary to  show  that  an  alleged  libelous  publica- 
tion was  intended  to  refer  to  plaintiff,  and  the 
statements  therein  were  libelous,  and  entitled 
plaintiff  to  general  damages  unless  true,  defend- 
ant was  not  prejudiced  by  the  court's  action  in 
striking  out  certain  immaterial  allegations  by 
way  of  innuendo. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4110-4114;  Dec.  Dig.  { 
1042.*] 

5.  Libel    and    Si,ande8    (|    118*)  —  Special 
Damages. 

Where  defendant  published  a  libelous  pub- 
lication concerning  plaintiff's  conduct  as  a  mem- 
ber of  a  legislative  committee,  injury  to  plain- 
tiff's political  career  and  his  opportunities  to 
secure  public  offices  were  proper  elements  of 
special  damage. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {{  845,  346;    Dec.  Dig.  i 

6.  Appeal  and  Ebbob  (|  1068*)— Review. 

Where  the  jury  in  an  action  for  libel 
awarded  plaintiff  general  damages  only,  defend- 


ant was  not  prejudiced  by  the  court's  refusal 
to  submit  a  particular  element  of  special  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4225-4228 ;  Dec  Dig.  f 
1068.*] 

7.  Evidence  (|  472*)  —  Opinions  —  Matters 

rOB  JUBT. 

In  an  action  for  libel,  the  opinion  of  wit- 
nesses as  to  the  effect  the  article  had  on  plain- 
tltPa  reputation  and  standing  in  the  community 
was  inadmissible;  the  matter  being  for  the 
jury. 

r,^^^--rJ^''^h~^S'^  °^"  <=»■««.  «««  Evidence, 
Cent  Dig.  Si  2186-2195;  Dec.  Dig.  {  472.*] 

8.  Appeal  and  Ebbob  (f  1051*)— Habmlbss 
Ebbob— Evidence. 

In  view  of  the  presumption  of  injury  from 
a  libelous  publicadou  which  is  neither  privileged 
nor  true,  where  the  facts  stated  are  such  on 
their  face  as  to  expose  plaintiff  to  public  ha- 
tred, contempt,  or  ridicule  or  to  impeach  his 
reputation,  the  erroneous  admission  of  the  opin- 
ions of  witnesses  as  to  the  effect  of  the  words 
18  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4169;    Dec.  Dig.  |  1051.*J 

9.  Libel   and   Slander   (J   28*)  —  Libewus 
Publication— Defenses— Otheb    Pdbuoa- 

TION. 

Where  defendant  published  a  libelous  ar- 
ticle  against  plaintiff,  it  was  no  defense  that 
defamatory  statements  to  the  same  effect  were 
published  in  another  newspaper  at  the  same 
time. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  (  104 ;    Dec.  Dig.  |  28.*] 

10.  Libel  and  Slandeb  (§  123*)— Libel  Pes 

Se— INSTBUCTIONS. 

Where  a  defamatory  publication  was  such 
that  it  necessarily  must,  or  as  a  natural  and 
probable  result  would,  tend  to  injure  plaintiff's 
reputation,  and  expose  him  to  public  hatred, 
contempt,  or  ridicule,  or  impeach  his  reputation, 
and  was  therefore  libelous  per  se  as  provided 
by  Laws  1901,  c.  26,  it  was  proper  for  the  court 
to  instruct  the  jury  that  the  publication  was 
libelous  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  SS  866-364;  Dec.  Dig.  t 
123.*] 

11.  Libel  and  Slandeb  (S  41*>— Statutes- 
Qualified  Privilege. 

Laws  1901.  c.  26,  relating  to  libel,  defines 
the  matters  which  shall  be  privileged,  and  can- 
not be  made  the  basis  of  an  action  for  libel 
w;ithout  proof  of  actual  malice,  and  then  pro- 
vides (section  4)  that  nothing  in  the  act  shall 
be  construed  to  take  away  any  existing  defense 
to  a  civil  action  for  libel.  Held,  that  the  pro- 
vision of  section  4  did  not  so  qualify  the  defini- 
tion of  privileged  matter  given  in  the  preced- 
ing sections  as  to  retain  the  defense  of  condi- 
tional or  qualified  privilege  so  as  to  make  a 
fair  and  impartial  account  of  such  matters  as 
are  privileged  under  the  statute,  privileged  in 
fact,  though  untrue,  in  case  they  are  published 
without  actual  maUce.  vuuuwiea 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S|  127-129;    Dec.  Dig.   i 

12.  Tbial  (I  252*)— iNSTBUcnoKS— Applica- 
bility TO  Evidence. 

Where  there  was  no  attempt  to  prove  th«t 
an  alleged  libelous  publication  was  either  lit- 
erally or  substantially  true,  the  court  did  not 
err  in  refusing  to  charge  that  defendant  need 
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only   establish    that   the  statements   were   sub- 
stantially true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (i  596-612;   Dec.  Dig.  i  252.*] 

13.  I<iBKi.  AND  Slandeb  (|  124*)— Instbuo- 
noNB— Daicaqbb. 

In  an  action  for  libel,  a  request  to  charge 
that  the  jury  could  not  include  damages  suf- 
fered by  plaintiff  that  resulted  from  any  other 
publication  than  the  one  declared  on  was  prop- 
erly modified  so  as  to  read  that  the  jury  would 
render  no  judgment  against  defendant  for  dam- 
ages except  such,  if  any,  ^  as  were  naturally 
or  proximately  caused  by  its  own  action,  but 
the  fact  that  the  action  of  another  may  hare 
contributed  to  the  injury  and  damage  constitut- 
ed no  defense  in  the  action  being  tried,  or  to 
the  amount  of  recovery. 

[Ed.  Note.— For  other  cases,  see  liibel  and 
Slander,  Cent  Dig.  H  366-373;  Dec.  Dig.  i 
124.*] 

14.  Appeal  and  Ebbob  (|  1064*)— Hab\[I,es8 
E^BOB  —  Request  to  Ohabqe— Modifica- 
noN. 

While  a  party  is  entitled  to  hare  charges 
requested  by  him  either  given  or  refused  as 
asked,  yet  there  is  no  prejudicial  error  in  a 
modification  of  a  request  which  renders  the 
request  more  intelligible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4219-4224;  Dec.  Dig.  ( 
1064.*] 

Appeal  from  District  Court,  Oalveston 
County;  Robt  O.  Street,  Judge. 

Action  by  Marsene  Johnson  against  the 
Galveston  Tribune.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affli'med. 

Mart  H.  Royston,  for  appellant.  Marsene 
Johnson,  D.  D.  McDonald,  K.  C.  Barkley,  and 
Chester  H.  Terrell,  for  appellee. 

REESE,  J.  This  is  an  action  Instituted  in 
the  district  court  by  Marsene  Johnson 
against  the  Galveston  Tribune,  a  corporation 
owning  and  publishing  a  newspaper  of  that 
name  in  the  city  of  Galveston,  for  damages 
growing  out  of  certain  libelous  statements 
published  in  said  newspaper  of  and  concern- 
ing plaintiff.  In  addition  to  general  dam- 
ages alleged  to  be  160,000,  plaintiff  claimed 
special  damages  on  the  ground  that  said 
publication  Iiad  injured  iiim  in  his  business 
of  attorney  at  law,  and  also,  on  the  ground 
that  the  said  libelous  publication  had  been 
made  with  actual  and  express  malice,  claim- 
ed exemplary  damages.  Defendant  by  its 
answer  set  up  as  defenses  to  the  action,  first, 
the  truth  of  the  statements;  second,  that 
they  were  privileged ;  and,  third,  that,  if  not 
absolutely  privileged,  they  were  qualifledly 
privileged,  in  that  the  occasion  with  regard 
to  which  the  statements  were  made  was  priv- 
ileged, and  that,  if  the  statements  were  not 
true,  they  were  believed  to  be  true  upon  rea- 
sonable groimds  and  were  made  without  mal- 
ice in  regard  to  a  matter  of  public  concern. 
The  cause  was  tried  with  the  assistance  of 
a  jury,  and  the  trial  resulted  in  a  verdict  in 
faTor  ot  plaintiff  for  $1,260  general  dam- 
ages, the  jury  finding  against  the  plaintiff 


upon  the  issues  of  special  and  exemplary 
damages.  From  the  judgment,  its  motion 
for  a  new  trial  having  been  overruled,  the 
defendant  appeals. 

Appellee  is  an  attorney  at  law,  and  at  the 
time  of  the  publication  was  a  representative 
in  the  Legislature  for  Galveston  county.  On 
March  5,  1909,  there  was  published  in  the 
Galveston  Tribune,  a  newspaper  published  In 
the  city  of  Galrestop,  and  having  a  general 
circulation  in  said  city  where  appellee  resid- 
ed, the  following  article  including  the  head- 
lines thereof,  which  were  in  large  type: 

"Galveston  Disgraced. 

"Tile  Language  Used  Before  Committee. 
"Johnson  and  Fly  Kill  Amendments. 

"House  Committee  was  Insulted. 
"Galveston's  Interests  Now  Upheld. 
"Special  to  the  Tribune. 

"Austin,  Texas,  March  6. — ^An  exciting  and 
disgraceful  scene  was  ■  enacted  before  the 
house  committee  on  municipal  corporations 
yesterday  just  after  the  Tribune  dispatches 
had  been  filed  for  the  day.  It  was  during 
the  hearing  on  the  Galveston  charter  amend- 
ments proposed  by  Hon.  Marsene  Johnson. 

"Villiflcation,  slander,  misrepresentation 
and  profanity  were  resorted  to  by  those  from 
Galveston  In  attendance  upon  the  bearing  rep- 
resenting the  opposition  to  the  City  Com- 
mIs.sIon.  The  principal  actors  on  this  side 
of  the  question  were  ex-mayor  A.  W.  Fly  and 
his  supporter,  Hon.  Marsene  Johnson.  No 
such  public  exhibition  among  the  many  given 
by  these  two  men  In  past  campaigns  have 
ever  equalled  this  one.  It  outdid  anything 
of  the  kind  ever  presented  before  a  commit- 
tee of  the  Legislature  in  Austin. 

"If  the  various  Johnson  amendments  ever 
had  a  chance  of  enactment  the  life  was  com- 
pletely beaten  out  of  them  yesterday  by 
the  actions  of  Johnson  liimself  and  his  co- 
horts before  the  committee  of  which  he  is 
chairman  and  with  which  be  might  have  had 
some  influence  bad  he  deported  himself  de- 
cently." 

Evidence  was  introduced  to  show  special 
damages  and  also  actual  malice  in  support 
of  appellee's  claim  for  exemplary  damages, 
but  the  Jury  found  against  appellee  as  to 
these,  and,  as  he  does  not  complain  of  this 
result,  it  is  not  necessary  to  consider  any- 
thing except  what  bears  upon  the  question  of 
general  damages.  A  general  demurrer  and 
various  special  exceptions  were  urged  to  the 
petition.  The  general  demurrer  was  over- 
ruled, and  also  all  of  the  exceptions  except 
those  going  to  the  allegations  of  the  peti- 
tion, by  way  of  innuendo,  that  by  the  state- 
ments in  the  article  appellee  was  charged 
with  the  violation  of  the  penal  lavra  of  the 
state,  and  the  court  also,  upon  si)eclal  ex- 
ception, struck  out  allegations  in  the  petition 
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referring  to  an  artlde  pablished  an  the  fol- 
lowing day,  after  the  publication  of  tbe  arti- 
cle made  the  basis  of  the  suit.  It  will  not 
be  necessary  here  more  fully  to  set  oat  the 
exceptions,  which  will  be  referred  to  as  far 
as  Is  necessary  In  disposing  of  the  several 
assignments  of  error.  The  conrt  Instructed 
the  Jury  that  the  publication  was  libelous 
per  se,  and  that,  unless  they  believed  the 
statements  In  tbe  article  were  true,  plain- 
tiff was  entitled  to  a  verdict.  The  Jury  was 
further  Instructed  as  to  general,  special,  and 
exemplary  damages,  and  as  to  the  facts  un- 
der which  he  would  b9  entitled  to  recover 
either,  with  instructions  as  to  the  distinc- 
tion between  tbe  several  kinds  of  damages. 
By  the  charge  the  jury  was  instructed,  if 
tbey  found  for  plaintiff,  to  say  what  charac- 
ter of  damages  and  the  amount  of  each.  The 
Jury  found  only  general  damages. 

By  Its  first  and  sixth  assignments  of  error, 
appellant  complains  of  the  action  of  the 
court  in  overruling  the  general  demurrer. 
The  ground  of  demurrer  stated  in  the  propo- 
sitions is  that  tbe  article  In  question  ap- 
peared upon  its  face  to  be  a  reasonable  and 
fair  comment  or  criticism  of  the  ofiBclal  acts 
of  public  officials  published  for  general  in- 
formation, and  was  privileged. 

[1]  A  publication  libelous  in  its  nature 
cannot  be  made  the  basis  of  an  action  for 
libel  if  It  comes  under  the  head  of  privi- 
leged matter,  unless  there  Is  proof  of  actual 
malice.    Section  8,  Acts  1001,  p.  30. 

[21  Among  other  publications  made  priv- 
ileged by  the  statute  Is  "a  reasonable  and 
fair  comment  or  criticism  of  the  official  acts 
-of  public  officials  and  of  other  matters  of 
public  concern  published  for  general  infor- 
mation." It  will  be  noticed  from  a  reading 
of  the  entire  act  that  other  statements,  in 
order  to  entitle  them  to  the  character  of 
privileged  statements,  are  required  to  be 
'"fair,  true  and  Impartial."  These  other  pub- 
lications Involve  statements  of  facts  that 
have  occurred,  and,  when  such  statements  of 
facts  are  made  and  they  come  under  tbe  def- 
inition of  libel  in  section  1  of  tbe  act  re- 
ferred to,  they  must  be  true  to  be  privileged. 
This  standard  of  truth,  however,  cannot  be 
practicably  applied  to  a  "comment  or  criti- 
cism" which  does  not  involve  a  statement  of 
fact  at  all,  but  only  the  opinion  of  the  writ- 
■er,  and  hence  is  only  required  to  be  fair 
and  reasonable  to  be  privileged. 

[3]  It  does  not  require  a  very  close  or  care- 
ful reading  of  the  publication  made  the  basis 
of  this  action  to  see  that,  while  there  may  be 
found  some  statements  in  the  nature  of  com- 
ment or  criticism  for  the  most  part.  It  con- 
tains statements  of  facts  of  and  concerning 
the  conduct  and  actions  of  appellee  at  the 
meeting  of  the  legislative  committee  of  which 
he  was  chairman.  A  close  analysis  of  the 
publication  is  not  necessary  to  show  this. 
It  is  apparent  on  the  face  of  it.  As  to  such 
'Statements  of  fact  tbey  are  not  privileged 


unless  true.  26  Cyc.  401.  Tbe  petition  al- 
leged that  the  statements  were  false.  The 
general  demurrer  was  properly  overruled. 

By  the  second,  third,  and  fifth  assignments 
of  error  appellant  complains  of  the  action 
of  the  court  in  overruling  its  first,  second, 
and  fourth  special  exceptions  to  the  petition. 
These  exceptions  present  objections  that  the 
matter  of  tbe  publication  is  not  reasonably 
susceptible  of  meaning  sought  to  be  attached 
thereto  by  the  explanations  or  Innuendoes  in 
the  petition.  The  court  upon  exception 
struck  out  certain  allegations  of  the  petition 
by  way  of  Innuendo,  in  substance,  that  by 
the  statements  in  the  article  appellee  was 
charged  with  a  violation  of  the  penal  laws 
of  the  state. 

[4]  As  to  tbe  other  matters  urged  by  way 
of  explanation  of  the  meaning  of  the  state- 
ments ta  the  publication,  we  think  tbey 
were  fairly  Justified  by  the  language  of  the 
publication.  In  so  far,  however,  as  they  are 
not  so  Justified,  the  action  of  the  court  in 
overruling  the  exception  Is  harmless.  No  in- 
nuendo or  explanation  was  necessary  to  show 
that  tbe  publication  was  Intended  to  refer 
to  appellee,  and  that  the  statements  with 
regard  to  him  come  within  the  definition  of 
libel  In  the  statute,  and  entitled  appellee  at 
least  to  general  damages  unless  true.  The 
innuendoes  in  the  petition  were  unnecessary 
for  this  purpose,  and  whether  they  remained 
In  the  petition  or  were  stricken  out  was  real- 
ly Immaterial.  Light  Pub.  Ck).  v.  Lewy,  52 
Tex.  Civ.  App.  22,  113  a  W.  679;  25  Cyc. 
452;  NeweU  on  Blander  &  Libel,  628,  |  38; 
Johnston  v.  Morrison,  3  Ariz.  109,  21  Paa 
465.    The  assignments  cannot  be  sustained. 

[S]  Appellant  specially  excepted  to  certain 
portions  of  the  petition  wherein  appellee  set 
up  as  elements  of  special  damages  injury  to 
his  political  career  and  his  opportunities  to 
secure  public  offices,  which  were  overruled. 

[61  In  this  we  do  not  think  tbe  court  erred, 
but,  if  there  was  error,  it  was  harmless  in 
view  of  the  verdict  of  the  Jury  which  was 
in  favor  of  appellant  as  to  such  damages. 

[71  Much  of  the  testimony  admitted  over 
objection  of  appellant,  and  set  out  in  tbe 
ninth  assignment,  was  merely  the  opinion 
of  the  several  witnesses  as  to  the  effect  the 
article  in  question  had  on  the  reputation  and 
standing  of  appellee  In  tbe  city  of  Galveston. 
We  think  such  testimony  was  not  properly 
admissible.  Of  this  the  Jury  could  Ju^e  as 
well  as  the  witnesses.  Bradstreet  v.  Gill, 
72  Tex.  119,  9  S.  W.  768,  2  L.  B.  A.  406,  13 
Am.  St.  Bep.  768. 

[t]  But,  as  to  all  of  such  testimony,  it  went 
no  farther  that  tbe  presumption  which  the  law 
attaches  to  a  publication  whldi  ia  Hbeloos  per 
se  such  as  this  was.  Unless  sadi  publication 
Is  privileged  under  the  statute,  or  the  state- 
ments therein  are  true,  if  the  facts  stated 
were  on  their  face  such  as  to  expose  appellee 
to  public  hatred,  contempt,  or  ridicule,  or  to 
Impeach  his  reputation,  it  is  a  conclusive  pre- 
sumption that  they  did  have  such  effect;  and 
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the  opinion  of  the  witnesses  that  the  publica- 
tion In  question  did  have  this  effect  added 
nothing  to  the  force  of  the  presumption.  Such 
of  the  testimony  as  did  not  disclose  the  opin- 
ion of  the  witnesses,  but  involved  positive 
statements  in  particular  Instances  of  such  ef- 
fect, we  think  was  admissible.  We  do  not 
think  the  assignment  presents  reversible  er- 
ror. 

[9]  There  was  no  error  In  admlttlng^  the 
testimony  referred  to  In  the  tenth  assign- 
ment of  error.  It  was  no  protection  to  ap- 
pellant that  defamatory  statements  to  the 
same  effect  were  published  In  another  news- 
paper, and  that  the  Injury  to  appellee's  rep- 
utation was  to  be  attributed  to  both  publica- 
tions. If  this  were  a  defense,  then  neither 
of  two  or  more  newspapers  each  making  the 
same  libelous  publication  could  be  made  lia- 
ble. Each  must  answer  for  Its  own  wrong, 
irrespective  of  the  other,  although  neither 
could  be  made  to  respond  in  damages  for 
the  wrong  of  the  other,  as  was  clearly  set 
out  in  the  charge  of  the  court. 

[10]  It  was  not  error  for  the  court  to  in- 
struct the  Jury  that  the  publication  was  a 
libel  per  se,  as  claimed  in  the  eleventh  as- 
signment The  statute  (section  1,  Acts  1001, 
sopra)  defines  a  libel  to  be:  "A  libel  is  a 
defamation  expressed  in  printing  or  writing, 
or  by  signs  and  pictures,  or  drawings,  tend- 
ing to  blacken  the  memory  of  the  dead,  or 
tending  to  injure  the  reputation  of  one  who 
is  alive,  and  thereby  expose  him  to  public 
batred,  contempt  or  ridicule,  or  finandal 
injury,  or  to  impeach  the  honesty,  integrity 
or  virtue  or  reputation  of  any  one,  or  to  pub- 
lish the  natural  defects  of  any  one,  and 
thereby  expose  such  person  to  public  hatred, 
ridicule  or  financial  injury."  If  the  defama- 
tory publication  was  such  that  it  necessarily 
must,  or  as  a  natural  and  probable  result 
thereof  would,  tend  to  injure  the  reputation 
of  a  living  person  or  expose  him  to  public 
batred,  contempt  or  ridicule,  or  to  impeach 
Us  reputation,  such  defamatory  publication 
is  libelous  per  se.  If  the  statements  are 
true,  or  if  they  ere  privileged,  such  libel 
is  not  actionable.  It  Is  not  necessary  to  do 
more  than  refer  to  the  writing  in  question  to 
show  that  the  necessary  result  of  the  publi- 
cation was  to  injure  the  reputation  of  appel- 
lee, and  to  expose  him  to  hatred,  contempt, 
or  ridicule.  Outside  of  the  presumption  of 
law  arising  from  the  language  of  the  article, 
it  was  shown  by  the  undisputed  evidence 
that  It  did  have  this  effect  The  court  there- 
fore committed  no  error  in  charging  the  Jury 
that  the  article  was  a  libel  per  se.  Whether 
it  was,  was  a  question  of  law.  But  under 
this  and  other  assignments  a  question  Is 
raised  which  may  as  well  be  decided  here. 
[Ill  The  fftct  of  the  publication  was  es- 
tablished. So  far  as  we  can  find  from  the 
record,  no  attempt  was  made  to  establish 
the  truth  of  the  statements,  although  the 
court  submitted  the  issue  to  the  Jury,  but 
4[>peUant  attempted  to  defend  on  the  ground 
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that  the  statements  were  a  t&tt  and  reason- 
able criticism  or  comment  on  the  ofiSdal  con- 
duct of  appellee,  and  that  if  not  true,  and 
If  not  absolutely  privileged,  they  were  con- 
ditionally or  quallfledly  privileged,  and  ap- 
pellant was  not  liable  if  it  acted  without 
malice  and  in  the  honest  belief  that  the 
statements  were  tme.  In  support  of  this 
contention,  It  is  insisted  by  appellant  that 
the  occasion  being  a  public  meeting  of  a 
committee  of  the  Legislature  was  privileged, 
and  that  any  publication  made  by  it  with 
reference  to  the  proceedings  in  good  faith 
without  actual  malice  and  from  a  sense  of 
public  duty  which  was  believed  to  be  true, 
whether  true  or  not  constituted  privileged 
matter,  for  the  publication  of  which  it  can- 
not be  made  liable. 

The  following  matters  are  declared  privi- 
leged by  the  statute,  and  it  Is  declared  that 
they  shall  not  be  made  the  basis  of  any  ac- 
tion for  libel  without  proof  of  actual  malice: 

"(1)  A  fair,  true  and  impartial  account  of 
the  proceedings  in  a  court  of  Justice,  unless 
the  court  prohibits  the  publication  of  the 
same,  when  in  the  Judgment  of  the  court  the 
ends  of  Justice  demand  that  the  same  should 
not  be  published,  and  ttie  court  so  orders ;  or 
any  other  official  proceedings  authorized  by 
law  in  the  administration  of  the  law. 

"(2)  A  fair,  true  and  impartial  account  of 
all  executive  and  legislative  proceedings  that 
are  made  a  matter  of  record,  including  re- 
ports of  legislative  committees,  and  of  any 
debate  in  the  Legislature  and  in  its  commit- 
tees. 

"(3)  A  fair,  true  and  impartial  account  of 
public  meetings,  organized  and  conducted  for 
public  purposes  only. 

"(4)  A  reasonable  and  fair  comment  or 
criticism  of  the  official  acts  of  public  officials 
and  of  other  matters  of  public  concern  pub- 
lished for  general  information." 

The  effect  of  ai^ellant's  contention  would 
be  to  make  a  fair  and  impartial  account  of 
such  matters  as  are  privileged  under  the 
statute,  unless  actual  malice  Is  proved,  priv- 
ileged in  fact.  If  such  account  is  believed  in 
good  faith  to  be  true,  whether  true  in  point 
of  fact  or  not,  provided  only  that  there  be  no 
actual  malice.  This  is  what  In  the  authori- 
ties Is  spoken  of  as  conditional  or  qualified 
privilege.  Such  privilege,  if  the  condition  is 
shown,  is  as  complete  a  defense  as  the  abso- 
lute privilege  of  the  statute  and  would,  in 
substance  and  effect,  add  to  the  conditions 
under  which  such  accounts  are  entitled  to 
the  privilege — that  is,  that  they  be  fair,  true, 
and  impartial — the  important  alternative  con- 
dition that  they  be  believed  In  good  faith  to 
be  true.  We  cannot  believe  that  the  Legisla- 
ture Intended  by  what  is  said  In  section  4  of 
the  act,  to  wit,  "that  nothing  in  this  act  shall 
be  construed  to  take  away  any  existing  de- 
fense to  a  civil  action  for  libel"  to  so  qualify 
the  definition  of  privileged  matter  given  in 
the  preceding  sections  of  the  act    At  the 
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time  of  the  passage  of  the  act,  other  matters 
than  those  referred  to,  when  published  in  a 
newspaper  without  malice  and  upon  reason- 
able grounds  in  good  faith  believed  to  be 
true,  were  privileged.  We  tlilnk  that  such 
matters  are  now  so  privileged,  but  we  do  not 
think  that  since  the  passage  of  the  act  the 
doctrine  of  qualified  privilege  as  it  existed 
prior  thereto,  as  a  defense  to  the  action  of  li- 
bel can  be  invoked  to  protect  appellant  in  the 
publication  of  an  untrue  account  of  such  pro- 
ceedings as  are  referred  to  In  the  statute,  on 
the  ground  that  the  publisher  honestly  be- 
lieved the  statements  to  be  true.  The  Legis- 
lature did  not  intend,  when  in  the  last  sec- 
tion of  the  statute  it  preserved  existing  de- 
fenses, to  practically  destroy  the  limitations 
and  conditions  made  essential  by  the  other 
sections  of  the  statute  to  the  privilege  declar- 
ed to  be  a  defense.  This  is  evidently  the 
view  taken  of  the  statute  by  the  Court  of  Civ- 
il Appeals  of  the  Fourth  District  in  the  case 
of  Light  Pub.  Co.  V.  Lewy,  52  Tex.  Civ.  App. 
22,  113  S.  W.  575,  In  discussing  the  fourth 
subdivision  of  section  3  of  the  act  on  page  581. 
We  can  find  no  case  arising  under  the  statute 
referred  to  that  sustains  appellant's  conten- 
tion, and  we  do  not  think  it  is  sound.  The  Su- 
preme Court  In  Cranfill  v.  Hayden,  97  Tex. 
544,  80  S.  W.  609,  discusses  the  question  of 
conditional  privilege  as  a  defense  to  an  ac- 
tion for  libel,  but  nowhere  refers  to  the  stat- 
ute which  was  passed  after  the  cause  of  ac- 
tion arose  in  that  case.  The  action  was  com- 
menced before  the  passage  of  the  act  and  by 
the  express  terms  of  section  4  it  did  not  ap- 
ply. Appellant  requested  several  special  in- 
structions presenting  this  contention  in  dif- 
ferent forms,  all  of  which  were  refused,  and 
the  refusal  Is  complained  of  in  several  as- 
signments of  error,  all  of  which  are  overrul- 
ed for  the  reasons  indicated. 

[12]  Appellant  requested  a  special  Instruc- 
tion that  It  need  only  establish  that  the 
statements  In  the  article  were  substantially 
true.  If  there  had  been  any  evidence  to 
show  that  the  statements,  while  not  literally, 
were  substantially,  true,  It  would  have  been 
proper  to  instruct  the  Jury  as  requested,  but 
so  far  as  appears  from  the  record,  as  pointed 
out  In  appellant's  brief,  there  was  no  attempt 
to  show  that  the  statements  were  either  liter- 
ally or  substantially  true,  and  there  was  no 
occasion  for  the  charge. 

[13]  Appellant  requested  the  court  to  give 
the  following  instruction:  "The  jury  are 
further  Instructed  that  you  cannot  include  in 
your  verdict,  and  must  exclude  therefrom,  all 
damages  suffered  by  the  plaintiff  that  result- 
ed from  any  other  publication  than  the  one 
declared  upon  by  the  plaintiff  In  this  case." 
The  court  refused  to  give  the  charge  as  ask- 
ed, but  did  give  it  with  the  following  qualifl- 
cation:  "You  will  render  no  verdict  against 
the  defendant  for  damages  except  such,  it 


any,  as  are  naturally  and  proximately  caused 
by  its  own  wrongful  action,  but  the  fact  that 
the  action  of  another  may  have  contributed 
to  the  injury  and  damage  constitutes  no  de- 
fense In  this  case  either  to  the  action  itself 
or  the  amount  of  the  recovery."  The  charge 
as  qualified  by  the  addition  made  by  tbe 
court  presents  correctly,  we  think,  tbe  law 
applicable  to  this  Issue.  As  thus  given,  the 
charge  presented  an  Intelligible  whole,  and 
is  not  subject  to  the  objection  that  the  cliarge 
requested  was  rendered  unintelligible  t>y  the 
court's  qualification. 

[14]  It  Is  true,  as  contended  by  appellant, 
and  as  has  been  clearly  settled  in  this  state, 
that  It  is  the  right  of  a  party  litigant  to  hare 
charges  requested  by  him  either  given  or  re- 
fused as  asked.  Cotton  Press  Co.  v.  Bradley, 
52  Tex.  802;  Trezevant  v.  Bains,  25  S.  W. 
1095.  But  it  was  held  by  the  Supreme  Conrt 
in  Mo.  Pac.  By.  Co.  v.  Williams,  75  Tex.  9,  12 
S.  W.  837,  16  Am.  St.  Rep.  867,  quoting  from 
appellant's  brief:  "We,  think,  however,  that 
when  a  modification  Is  appended  to  a  request- 
ed charge  In  such  a  manner  as  to  show  the 
precise  charge  asked,  and  tbe  precise  modifi- 
cation, and  the  whole  is  intelligible  to  the 
jury,  that  no  Injury  resulted  to  tbe  party 
making  the  request.  The  action  of  tbe  court 
shows  that  the  charge  as  requested  is  refus- 
ed, and.  If  the  modification  be  proper  there  Is 
no  ground  for  complaint"  The  action  of  the 
court  in  refusing  the  requested  charge,  except 
with  the  qualification  referred  to,  presents  no 
reversible  error. 

The  only  remaining  assignment  of  error  Is 
as  to  the  action  of  the  court  In  refusing  to 
grant  appellant  a  new  trial.  The  special 
ground  set  up  in  the  assignment  is  that  tbe 
occasion  of  the  publication  was  conditionally 
privileged  as  a  matter  of  law,  and  the  ver- 
dict of  the  Jury  found  there  was  no  malice. 
What  we  have  already  said,  we  think,  sufll- 
clently  disposes  of  this  assignment 

We  have  carefully  examined  each  of  the 
assignments  of  erroy,  and  the  several  propo- 
sitions thereunder,  and  In  our  opinion  none 
of  them  presents  sufllcient  grounds  for  revers- 
ing tbe  judgment,  which  is  therefore  affirmed. 

Affirmed. 


BELL  et  al.  v.  JUDSON  «t  al. 

(Court  of  Civil  Appeals  of  Texas.     Qalveatoa. 
Nov.  10,  1911.) 

Appeal  and  Ebhob  (|  781*)— Decisions  Re- 
viewable—Moot  Case. 

Where  the  vendors  of  land  who  were  en- 
titled to  part  of  the  crops  as  lutyment  ob- 
tained an  injunction  restraining  the  buyers 
from  interfering  with  their  taking  the  crops, 
and  the  parties,  before  a  decision  upon  tbe  ap- 
peal from  tbe  order  granting  the  injunction 
was  bad,  entered  into  a  stipulation  whereby 
the  crops  were  deposited  with  warehousemen 
to  await  pesult  of  litigation  and  tbe  injunction 
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was  saperseded,  the  appeal  will  be  dismissed, 
the  case  being  wholly  moot. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3122;   Dec.  Dig.  I  781.*] 

Appeal  from  District  Court  Matagorda 
County;  Wells  Thompson,  Judge. 

Salt  by  Henry  S.  Judson  and  anotlier 
against  C  R.  and  B.  R.  Bell.  From  an  order 
granting  an  injonctlon  in  vacation,  defend- 
ants appeal.    Appeal  dismissed. 

W.  S.  Holman,  for  appellants.  Linn  Con- 
ger &  Austin,  for  appellees. 

REESE,  J.  This  is  an  appeal  from  an 
order  made  in  vacation  granting  a  temporary 
injanctlon  In  a  suit  by  Henry  S.  Judson  and 
the  Colonial  Land  Company  against  C.  R. 
Bell  and  B.  B.  Bell,  who  prosecute  this  ap^ 
Ileal. 

The  suit  is  pending  in  the  district  court  of 
Matagorda  county.  The  petition  alleges,  in 
substance,  that  Henry  S.  Judson  is  a  resident 
citizen  of  the  state  of  Illinois  and  the  Colo- 
nial Land  Company  is  a  foreign  corporation 
created  under  the  laws  of  the  state  of  Dela- 
ware, with  its  principal  office  in  the  city  of 
Wilmington  in  said  state,  and  a  branch  of- 
fice in  the  city  of  Chicago;  that  on  Noveml)er 
3.  1909,  appellants  and  appellees  entered  into 
a  contract  in  writing  by  the  terms  of  which 
appellees  agreed  to  convey  to  appellants  cer- 
tain lands  in  Matagorda  county  upon  certain 
terms  and  conditions  as  follows:  The  con- 
sideration to  be  paid  by  appellants  was  $7,- 
362,  payable  in  tlie  following  manner:  One 
note  for  $1,350  payable  May  3,  1910,  the 
balance  to  be  paid  by  the  delivery  Co  appel- 
lees of  two-flfths  of  the  rice  crop  to  be  grown 
and  harvested  each  year  on  the  land  to  be 
conveyed,  after  deducting  from  such  rice 
crop  a  sufficient  portion  thereof  to  pay  the 
water  rent,  until  the  entire  purchase  price 
of  the  land,  with  interest,  was  paid,  when  a 
deed  was  to  be  executed.  It  was  provided  in 
the  contract  that  until  the  full  payment  of 
said  purchase  price  by  the  delivery  of  the 
said  portion  of  the  rice  crop  for  each  year, 
"the  legal  title  and  ownership  of  all  the 
crops  raised  each  year  should  remain  the 
property  of  appellees." 

It  was  alleged  that  possession  of  the  prem- 
li'es  had  been  delivered  under  said  contract 
of  sale;  that  the  same  bad  been  planted  in 
rice  for  the  year  1911  by  appellants,  the  crop 
anonntlng  to  1,200  or  1,400  barrels,  worth 
%62SZ;  that  appellants  had  threshed  and 
wid  451  sacks  of  the  rice  of  the  value  of 
$1,337.94,  being  $C83.94  in  excess  of  the  wa- 
ter rent,  and  that  appellees'  two-fifths  of 
»ach  excess  is  $273.57.  It  was  alleged  that 
appellants  bad  failed  and  refused  to  deliver 
"ny  portion  of  appellees'  share  of  said  rice 
*'rop,  and  had  notified  appellees  that  they 
proposed  to  hold  all  of  their  share  to  off- 
set a  daim  of  damages  for  an  alleged  breach 
«f  contract  by  appellees  to  water  the  crop  on 


this  and  other  lands  of  appellants;  that  ap- 
pellees have  no  irrigation  plant,  made  no 
such  contract  with  appellants,  whose  eon- 
tract  for  water  was  with  the  Gravity  Irriga- 
tion Company,  which  is  liable  to  appellants, 
if  there  is  any  such  liability.  It  was  further 
charged  that  appellants  have  refused  to 
permit  plalntifts  or  any  of  their  agents  to 
enter  upon  said  premises  to  checlc  and  re- 
ceive their  share  of  said  rice  or  to  give  them 
any  information  with  regard  to  the  same. 
and  are  threatening  to  hold  the  same  for 
their  own  use  and  benefit;  that  by  the  e.t- 
press  stipulations  of  the  contract  it  has 
become  null  and  void,  on  account  of  the 
breach  thereof  by  appellants,  and  all  pay- 
ments made  thereon  have  become  forfeited 
to  appellees. 

There  was  prayer  for  cancellation  of  the 
contract  of  sale,  that  appellees'  title  be  quiet- 
ed, and  a  Judgment  for  possession  of  the 
land.  There  was  also  a  prayer  for  a  tem- 
porary writ  of  injunction  as  follows:  "Plain- 
tiffs pray  that  your  honor  grant  them  your 
most  gracious  writ  of  injunction,  enjoining 
and  restraining  the  defendants,  their  agents, 
servants,  employes  and  attorneys  from  inter- 
fering with  plaintifTs,  in  taking  possession 
of  their  rices  as  the  same  is  threshed,  sacked 
and  sewed  by  the  defendants,  and  in  remov- 
ing said  rices,  or  any  part  of  said  rice  crop 
of  1911,  from  said  premises,  and  in  exercis- 
ing all  the  powers  of  ownership  thereof;  and 
restraining  the  defendants,  or  either  of  them, 
their  agents,  servants,  employes  or  attorneys 
from  intimidating  the  servants,  agents,  or 
employes  of  the  plaintiffs,  and  preventing 
them  from  entering  upon  the  premises,  for 
the  purpose  of  taking  possession  of  or  re- 
moving from  the  premises  the  said  rice 
owned  by  them  and  restraining  the  said  de- 
fendants or  either  of  them,  their  agents, 
servants,  employes  or  attorneys  from  col- 
lecting the  purchase  price  of  the  451  sacks 
or  barrels  of  rice  sold  and  delivered  by  them 
to  Bay  City  Rice  Milling  Company,  of  Bay 
City,  Texas,  but  commanding  the  said  de- 
fendants to  deliver  to  the  possession  of  these 
plaintiffs  the  account  of  sale  properly  as- 
signed that  the  plaintiffs  may  collect  the  pur- 
chase price  thereof."  This  petition  was  pre- 
sented to  the  district  Judge  in  vacation  in  an 
application  for  the  temporary  writ,  who  on 
October  9,  1911,  granted  the  writ  as  prayed 
for,  fixing  the  injunction  bond  at  $6,000. 
which  was  given  and  approved  on  October 
12th.  The  record  shows  the  issuance  and 
service  of  the  writ  and  also  the  following 
proceedings  subsequent  thereto: 

On  October  14th  an  order  was  made  by 
the  Judge  raising  the  amount  of  the  injunc- 
tion bond  from  $6,000  to  $13,000  and  setting 
the  matter  for  hearing  10  days  after  service 
of  the  motion  to  dissolve.  The  record  does 
not  show  that  this  bond  was  ever  given.  On 
October  10th,  appellants  filed  a  motion  to  dls- 
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solTe  the  Injunction  on  several  grounds  not 
necessary  to  set  out  here  as  the  motion  was 
never  acted  on.  Notice  of  tbe  motion  was 
duly  served  on  appellees  on  October  16th. 
On  October  18th  the  parties  to  the  litigation 
by  their  respective  attorneys  entered  Into  the 
following  agreement  which  was  reduced  to 
writing  and  executed  by  both  parties:  "Hen- 
ry S.  Judson  et  al.  v.  C.  B.  Bell  and  B.  B. 
Bell.  (No.  3,129.)  In  the  District  Court  of 
Matagorda  County,  Texas.  In  vacation,  1911. 
The  parties  herein  agree  that  pending  a 
hearing  in  this  cause  the  flat  of  the  Judge 
and  the  writ  of  Injunction  granted,  shall 
be  modified  as  follows:  Of  the  $1,162.94 
retained  by  the  Bay  City  Rice  Milling  Cpm- 
pany,  pending  the  litigation  between  the 
Gravity  Irrigation  &  Power  Company  and 
these  defendants,  No.  3,130  on  the  docket  of 
this  court,  $719.40  shall  be  placed  In  the 
First  National  Bank  of  Bay  City,  Texas,  In 
trust  to  await  the  litigation  In  said  cause, 
the  sum  of  $249.40  shall  be  placed  in  the 
First  National  Bank,  Bay  City,  Texas,  to 
be  .held  in  trust  to  await  the  litigation  in 
cause  No.  3,129,  the  remainder  of  said  sum 
shall  be  delivered  by  the  Bay  City  Rice  Mill- 
ing Company  to  defendants.  Two-fifths  of 
the  rice  held  under  the  writ  of  injunction 
in  this  cause  shall  be  placed  in  trust  In  the 
Farmers'  Rice  Milling  &  Storage  Company, 
for  the  benefit  of  the  First  National  Bank 
as  trustee,  to  await  tbe  termination  of  this 
suit;  the  remaining  three-fifths  shall  be  de- 
livered by  the  plaintiOs  and  the  Farmers' 
Rice  Milling  &  Storage  Company  to  defend- 
ants. The  rice  grown  by  the  defendants 
shall  be  threshed  by  defendants,  and  two- 
fifths  of  same  shall  be  delivered  by  defend- 
ants at  the  thresher  to  the  Farmers'  Rice 
,  MlUing  &  Storage  Company,  for  the  First 
National  Bank,  trustee,  to  be  hauled  by  de- 
fendants to  Wadsworth,  Texas,  where  It  will 
then  be  transported  to  Bay  City,  and  there 
placed  in  the  warehouse  of  the  Farmers'  Rice 
Milling  &  Storage  Company  to  be  held  In 
trust  to  await  the  termination  of  this  suit, 
unless  sold  as  hereinafter  provided.  Said 
rice  shall  be  sold  by  the  First  National  Bank, 
as  trustee,  not  later  than  December  31,  1911, 
and  if  sold  prior  to  that  time  shall  be  sold 
with  the  consent  of  the  defendants,  and 
shall  be  held  by  it  in  trust  to  await  the  ac- 
tion of  the  courts  in  this  cause.  This  agree- 
ment shall  be  strictly  construed,  and  shall 
not  operate  to  the  prejudice  of  the  rights  of 
either  party  in  this  litigation,  but  shall  af- 
fect only  the  matters  contained  herein.  This 
October  18,  1911." 

On  October  19th  the  district  Judge  In 
chambers  made  the  following  order:  "In 
Chambers.  October  19th,  1911.  It  appear- 
ing to  the  court  that  the  parties  to  the  above 
cause  have  agreed  uiwn  the  modification  of 
the  Injunction  heretofore  rendered  In  this 
cause  together  with  the  modification  hereto- 
fore entered  by  me  on  the  14th  day  of  Octo- 
ber, A.  D.  1911,  which  agreed  modification 


is  contained  In  an  agreement  of  tbe  parties 
herein,  and  filed  in  this  cause,  on  October 
18th,  A.  D.  1911,  by  which  three-fifths  of  the 
crop  raised  by  defendants  Is  relieved  from 
the  injunction,  It  Is  hereby  ordered  that  the 
Injunction  heretofore  entered  in  this  cause 
and  granted  be  modified  in  accordance  with 
the  terms  of  said  agreement  of  the  parties 
and*  as  controlled  by  said  agreement,  that 
It  be  continued  In  full  force  for  bearing 
thereon,  at  tbe  regular  term  of  the  district 
court  of  Matagorua  county,  Texas,  In  Janua- 
ry, 1911.  Wells  Thompson,  Judge  of  the 
Twenty-Third  Judicial  District." 

Other  pleadings  were  filed,  including  sup- 
plemental petition  and  answer  to  the  motion 
to  dissolve  and  original  answer  of  appellants 
to  the  petition,  none  of  which  are  material 
to  the  disposition  of  this  appeal.  Appellees 
have  presented  in  this  court  a  motion  to  dis- 
miss the  appeal  on  the  ground,  among  others, 
that  the  agreement  of  October  18th  herein 
set  out  settles  all  matters  involved  in  the  in- 
junction, and  there  is  in  fact  now  nothing 
to  litigate  about  so  far  as  tbe  temporary  in- 
Junction  is  concerned. 

There  can  be  no  doubt  that  the  agreement 
effectually  settles  and  disposes  of  all  matters 
involved  In  this  appeaL  The  terms  of  the 
injunction  are  set  out  In  tbe  writ  which 
follows  substantially  the  prayer  of  the  peti- 
tion as  above  set  out.  The  effect  of  it  was 
to  enjoin  appellants  from  interfering  with 
appellees  In  taking  possession  of  their  rice 
as  the  same  Is  threshed,  sacked,  and  sewed 
by  appellants,  and  removing  said  rice  crop 
of  1911,  or  any  part  thereof,  from  said  prem- 
ises, and  exercising  all  the  powers  of  owner- 
ship thereof,  and  to  command  appellants  to 
desist  and  refrain  from  intimidating  the  serv- 
ants, etc.,  of  appellees,  and  preventing  them 
from  entering  upon  the  premises  and  taking 
possession  of  and  removing  the  rice,  to  re- 
frain from  collecting  the  purchase  price  of 
the  451  sacks  of  rice  sold  to  the  Bay  City 
Rice  Milling  Company,  and  to  deliver  to  ap- 
pellees the  account  of  sale  of  said  rice  In 
order  that  they  may  collect  the  money. 

It  Is  perfectly  clear  that  the  agreement 
settles  all  of  these  matters  fully  and  etCec- 
tually.  By  Its  terms,  $719.40  of  the  purchase 
price  of  the  451  sacks  of  rice  sold  by  api)el- 
lants  is  to  be  placed  In  the  First  National 
Bank  of  Bay  City  to  await  the  result  of  the 
litigation  between  appellants  and  tbe  Irri- 
gation Company  then  pending  in  another 
suit.  Of  the  balance  of  said  purchase  money. 
$249.40  is  placed  in  said  bank  to  await  the 
result  of  the  litigation  In  this  case,  and  the 
balance  Is  to  be  paid  over  to  appellants. 
Two-fifths  of  the  rice  crop  Is  placed  in  trust 
with  the  Farmers'  Rice  Milling  Company,  tor 
the  benefit  of  the  First  National  Bank, 
trustee,  to  await  the  termination  of  this 
suit,  and  the  remaining  three-fifths  Is  de- 
livered to  appellants.  Provision  Is  made  for 
threshing  the  rice  and  for  the  sale  of  the 
two-fifths  and  deposit  of  the  proceeds. 
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The  entire  subject-matter  of  the  injonc- 
tion  Is  disposed  of  by  the  agreement,  and 
there  Is  nothing  left  for  It  to  act  upon.  The 
effect  of  the  agreement  is  to  destroy  and 
render  absolutely  Inoperative  the  writ  of  in- 
junction. It  can  have  no  possible  effect 
upon  the  rights  of  the  parties  whether  the 
order  of  the  Judge  granting  the  injunction 
is  sustained  or  set  aside.  By  the  acts  of 
the  parties  the  writ  has  become  functus 
officio.  This  was  the  condition  before  this 
appeal  was  prosecuted,  and  there  was  no 
possible  occasion  for  the  appeal  except  to 
get  the  opinion  of  this  court  upon  certain 
purely  abstract  questions  of  law,  the  deci- 
sion of  which  can  liaTe  no  effect  on  the 
rights  of  the  parties  on  this  appeal.  Ail  of 
these  are  shown  by  the  record.  In  such  case 
it  is  settled  by  the  authorities  that  the  ap- 
peal, or  the  case,  will  be  dismissed.  It  Is 
not  necessary  to  burden  this  opinion  with 
a  discussion  of  these  authorities,  and  we 
merely  cite  some  of  them  which  will  settle 
the  principle  InToIved.  California  t.  San 
Pablo  &  Tullave  R.  R.  Co.,  149  U.  S.  808,  13 
Sup.  Ct  876,  37  L.  Ed.  747;  Little  v.  Bowers, 
1^4  n.  S.  552, 10  Sup.  Ct  620,  S3  L.  Ed.  1016; 
La  Costa  v.  Duffy,  49  Tex.  767,  30  Am.  Rep. 
122;  Gordon  v.  State,  47  Tex.  208;  Robinson 
T.  State,  87  Tex.  565,  29  S.  W.  649;  S.  W. 
Tel.  Co.  y.  Galreston  County,  59  S.  W.  689. 

The  motion  must  be  granted  and  the  ap- 
peal dismissed,  and  it  Is  so  ordered. 


SMITH  v.  QUEEN  CITY  LUMBER  CO. 

(Court  of  ClTil  Appeals  of  Texas.     Texarkana. 
Nov.  16,  1911.) 

1.  Appeal  and  Ebbor  (S  927*)— Rktibw— Di- 

RZCTXD    VeBDICT. 

On  appeal  from  a  judgment  for  defendant 
upon  a  directed  verdict,  testimony  conflicting 
with  that  favorable  to  plaintiff  and  tending  to 
support  the  defense  will  not  be  considered; 
the  evidence  being  reviewed  from  the  standpoint 
most  favorable  to  plaintiff  that  the  Jury  might 
have  used. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8748;   Dec.  Dig.  {  927.*] 

2.  Master  and  Sesvant  (S  286*)— Juby  Ques- 
Tiou— Nkglioekcb. 

Evidence,  in  an  employe's  action  for  personal 
injuries  by  being  caught  by  a  set  screw  while 
going  under  a  revolving  shaft,  held  to  make  it 
a  jury  Question  whether  defendant  was  negli- 
gent in  failing  to  protect  the  set  screw,  and  in 
not  warning  plaintiff  of  the  danger  in  passing 
nnder  it  In  its  unprotected  condition. 

fEId.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  286.*] 

3.  Masixb  and  Servant  (§  289*)— Injubies— 
Just    Qcestion  —  Contbibutobt    Neoli- 

OKNCB. 

Bvidence,  in  an  employe's  action  for  per- 
sonal injuries  by  being  caught  by  an  unprotect- 
ed set  screw  while  passing  under  a  shaft  to 
pat  on  a  belt,  held  to  malie  it  a  jury  question 
whether  plaintiff   acted   as  a   reasonably  pru- 


dent person   in  attempting  to  pass  nnder  the 
shaft  for  such  purpose. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  289.*] 

4.  Master  and  Sebvant  (§  289*)— Injuries- 
Jury    Question  —  Contbibutoby    Negli- 

OENCE— KNOWUEDQE  OF  DANGER. 

Evidence,  in  an  employe's  action  for  per- 
sonal injuries  by  being  caught  by  a  set  screw 
on  a  revolving  shaft  while  passing  under  the 
shaft  to  put  on  a  belt,  held  to  malce  it  a  jury 
question  whether  plaintiff  Icnew  or  should  have 
known  of  the  existence  of  the  set  screw,  so 
that  he  assumed  the  risk  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  289.*] 

Error  to  District  Court,  Bowie  County;  P. 
A.  Turner,  Judge. 

Action  by  J.  E.  Smith  against  the  Queen 
City  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded  for  new  trial. 

See,  also,  129  S.  W.  1145. 

J.  A.  Hurley,  Chas.  S.  Todd,  and  J.  M.  Wil- 
liams, for  plaintiff  in  error.  Hart,  Mabaffey 
&  Thomas,  for  defendant  in  error. 

WILLSON,  C.  J.  Plaintiff  in  error  yfM 
an  employs  of  defendant  in  error  as  night 
watchman  at  its  sawmill.  As  he  passed  un- 
der a  shaft  revolving  at  the  rate  of  70  or  80 
revolutions  to  the  minute,  his  clothing  was 
caught  by  an  unprotected  set  screw  project- 
ing therefrom,  and,  as  a  result,  he  was 
whirled  around  the  shaft  and  severely  injur- 
ed. After  the  testimony  had  been  heard  at 
the  trial  of  bis  suit  against  defendant  in 
error  for  damages,  the  court  on  motion  of 
defendant  in  error  peremptorily  Instructed 
the  Jury  to  return  a  verdict  in  its  favor. 
The  appeal  is  from  a  Judgment  rendered  In 
accordance  with  a  verdict  returned  In  obe- 
dience to  such  InstructionB,  and  the  only 
question  presented  for  review  is  the  action 
of  the  court  in  so  Instructing  the  Jury. 

The  testimony  in  the  record  as  to  the 
character  of  the  mill  machinery  and  the 
manner  in  which  it  w«s  placed  is  very  unsat- 
isfactory. Portions  of  .it  were  given  with 
reference  to  a  diagram,  which,  had  it  been 
made  a  part  of  the  record,  doubtless  would 
have  enabled  us  to  be  better  satisfied  than 
we  are  that  we  understand  the  circumstanc- 
es under  which  plaintiff  in  error  was  injured 
as  the  parties  and  trial  court  understood 
same.  It  seems  that  a  hopper  was  situated 
under  the  saw,  for  the  purpose  of  catching 
the  sawdust  as  it  fell  during  the  operation 
of  the  mill  In  the  daytime,  and  that  an  end- 
less chain  operated  by  a  shaft  which  revolv- 
ed under  the  platform  on  which  the  saw  was 
situated  carried  off  the  sawdust  which  fell 
into  the  hopper.  All  the  sawdust  did  not 
fall  from  the  saw  into  the  hopper,  however. 
Some  of  it  fell  to  the  sides  thereof  on  the 
floor  of  the  platform.  It  was  a  part  of 
plaintiff  in  error's  duty  during  the  night  to 
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remove  from  the  mill  the  towdust  which  dur- 
ing the  day  accumulated  on  the  platform. 
Defendant  In  error  furnished  him  a  scoop 
and  a  wheelbarrow  to  use  in  removing  such 
sawdust.  It  was,  however,  more  difficult, 
and  required  more  time,  to  remove  it  by 
means  of  the  scoop  and  wheelbarrow  tlrnn 
to  s)iovel  it  into  the  hopper  and  remove  it  by 
operating  the  machinery  provided  to  carry 
it  off.  Plaintiff  in  error  began  working  for 
defendant  in  error  on  a  Monday  night  In 
February,  1909.  He  was  injured  on  the  fol- 
lowing Thursday  night.  While  he  was  oper- 
ating the  machinery  provided  to  carry  off 
the  sawdust,  a  belt  slipped  off  the  sawdust- 
conveyer  wheel  situated  under  the  platform. 
In  order  to  operate  the  sawdust-conveyer  it 
was  necessary  to  replace  the  belt  He  endeav- 
ored to  replace  it  and  failed.  By  sounding 
the  whistle  of  the  engine  he  signaled  other 
employes  to  come  to  the  mill.  Several  came, 
among  them  being  one  Boyd,  the  filer. 
These  employes  also  failed  in  an  attempt 
to  replace  the  belt.  Tlie  employes  who  came 
in  response  to  plaintiff  in  error's  signal  then 
left  the  mill,  but  before  Boyd  left  he  told 
plaintiff  In  error  to  let  the  belt  alone  until 
morning.  Plaintiff  in  error  replied,  he  testi- 
fied, that  he  "needed  the  belt  to  get  that 
sawdust,"  and  that  he  thought  he  could  put 
it  back.  Boyd  replied  to  this,  "All  right," 
and  walked  off.  It  seems  tbat  the  difilculty 
about  replacing  the  belt  was  due  to  the  fact, 
discovered  by  plaintiff  in  error  while  the 
other  employ^  were  at  the  mill  to  assist 
him  in  replacing  it,  that  the  sawdust-con- 
veyer had  become  choked  up.  After  said 
employes  left,  plaintiff  in  error  cleaned  out 
the  conveyer  and  then  undertook  to  replace 
the  belt  To  do  this  it  was  necessary  that 
he'  should  get  to  the  shaft  which  operated 
the  conveyer,  and  this  could  be  reached  only 
by  going  over  or  under  the  line  shaft,  which 
occupied  a  horizontal  position  under  the  plat- 
form 2%  or  3  feet  from  the  gxound.  It  was 
obviously  dangerous  to  attempt  to  reach  the 
conveyer  shaft  by  going  over  the  line  shaft, 
because  of  cogwheels  which  operated  Just 
above  it.  Plaintiff  in  error,  in  a  recumbent 
position,'  made  necessary  by  the  closeness  of 
the  line  shaft  to  the  ground,  passed  under 
same  as  it  revolved,  and  after  replacing  the 
belt  on  the  conveyer  shaft  was  carefully — to 
avoid,  he  testified,  getting  in  contact  with 
cogwheels  above  the  shaft — attempting  to 
pass  back  under  the  line  stiaft,  when  his 
clothing  was  caught  by  a  set  screw  thereon, 
resulting  in  the  injury  he  sustained.  The  set 
screw  had  a  three-fourth  inch  square  head, 
and  it  projected  from  the  line  shaft  about 
three-fourtlis  of  an  inch.  It  was  improtected 
by  boxing  or  otherwise.  Plaintiff  in  error 
testified  that  he  was  employed  as  night 
watchman  by  one  Houston,  defendant  in  er- 
ror's foreman  in  charge  of  the  mill;  that  on 
the  Monday  night  he  commenced  work  Hous- 
ton  was  at   the  mill   and  instructed   him 


"about  what  had  to  be  done  at  the  mill  at 
night";  that  when  Houston  reached  the  mill 
the  machinery  for  operating  the  sawdust- 
conveyer  was  running,  it  having  been. started 
by  the  night  watchman  whose  place  he 
(plaintiff  in  error)  had  been  employed  to  fill; 
that  be  did  not  know  whether  defendant  In 
error  permitted  the  mill  to  1>e  operated  at 
night  or  not;  that  he  Informed  Houston  tbat 
the  retiring  watchman  had  started  the  mach- 
inery, and  after  remarking  to  Houston,  "I 
don't  Isnow  whether  you  allow  it  or  not," 
asked  him  "if  it  was  all  right  to  run  tlie 
machinery  to  carry  that  dust  out";  and  tliat 
Houston  replied  that  it  was  all  right  Plain- 
tiff in  error  further  testified  that  the  only 
light  at  the  mill  was  a  dimly  burning  lan- 
tern, and  that  he  bad  never  seen  the  set 
screw  on  the  line  shaft  and  did  not  know, 
and  had  not  been  advised,  that  it  was  there. 
He  further  testified  that  he  was  27  years  of 
age,  and,  before  he  went  to  work  for  defend- 
ant in  error,  had  worked  as  a  night  watch- 
man at  another  sawmill,  and  in  other  capac- 
ities at  other  sawmills,  but  had  never  before 
undertaken  to  operate,  and  had  had  no  ex- 
perience in  operating,  the  machinery  of  such 
a  mill;  and  that  during  atx>ut  nine  months 
he  worked  in  a  railroad  company's  machine 
shop,  during  part  of  which  time  he  operated 
a  turning  lathe.  He  further  testified:  "I 
know  that  machinery  is  always  dangerous, 
and  you  have  got  to  guard  against  it;  but 
anybody  employed  around  about  machinery 
had  got  to  take  chances."  And  he  further 
testified  that  he  knew  it  was  dangerous  to  go 
as  he  did  under  the  line  shaft — not  because 
he  thought  he  might  be  injured  by  getting  in 
contact  with  the  shaft  while  it  revolved,  but 
because  of  the  close  proximity  of  the  cog- 
wheels immediately  above  It. 

[1]  Because,  in  passing  upon  the  question 
presented  by  the  assignments,  the  case  should 
be  viewed  from  the  standpoint  from  which 
the  Jury  might  have  reviewed  it,  we  Iiave 
not,  in  the  statment  made  above,  referred 
to  testimony  conflicting  with  that  favorable 
to  plaintiff  in  error's  contention  and  tending 
to  support  defenses  urged  by  defendant  in 
error.  So  looking  at  it,  the  case  may  be 
said  to  have  been  about  as  follows:  That 
plaintiff  in  error,  inexperienced  in  the  oper- 
ation of  such  machinery  and  ignorant  of  the 
existence  of  the  set  screw,  and  therefore 
liaving  no  reason  to  anticipate  danger  fronc 
it,  while  exercising  due  care  in  returning 
in  the  only  way  he  could  return  from  a  place 
necessary  for  him  to  go  in  order  to  start 
machinery  defendant  in  error  had  provided 
for  the  purpose  and  authorized  him  to  use  in 
discharging  bis  duty  to  remove  the  sawdust, 
was  injured  because  of  an  unprotected  set 
screw  projecting  from  a  revolving  shaft  it 
was  necessary  for  him  to  pass  under. 

[2]  It  is  clear  to  us  that  on  such  facts  the 
Jury  might  have  found  that  a  reasonably  pru- 
dent person  charged  with  the  duty  to  provide 
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a  reasonably  safe  place  for  his  employ^  to 
work  In  and  reasonably  safe  Instrumental- 
ities with  which  to  do  the  work  would  bare 
anticipated  tliat  the  belt  might  slip  off  the 
conveyer  shaft  as  It  did,  and  that,  as  it 
could  be  replaced  in  no  other  way  than  by 
going  under  the  line  shaft  to  the  conveyer 
shaft,  if  the  belt  should  slip  off  as  it  did, 
plaintiff  in  error  would  go  under  the  shaft 
as  he  did,  and  that  If  he  so  went  under  the 
shaft  bis  clothing  might  be  caught  as  it  was 
by  the  set  screw  projecting  therefrom;  and 
from  such  findings  conclude  that  defendant 
in  error  was  negligent  in  falling  to  have  the 
set  screw  properly  protected,  and  in  failing 
to  warn  plaintiff  in  error  of  the  danger  to 
be  anticipated  from  it  in  its  unprotected  con- 
dition if  be  attempted  to  pass  under  the  line 
shaft  for  the  purpose  of  replacing  the  belt 
if  it  should  slip  off  the  conveyer  shaft 

[3,  4]  We  think  the  Jury  also  might  have 
found  that  a  reasonably  prudent  person,  un- 
der the  circumstances,  would  have  attempted 
as  plaintiff  in  error  did  for  the  purpose  he  did 
to  pass  as  he  did  under  the  line  shaft;  and 
might  further  have  found  that  he  did  not 
tinow,  and  was  not  chargeable  with  knowl- 
edge, of  the  existence  of  the  set  screw,  and 
therefore  had  not  assumed  the  risk  arising 
from  Its  existence.  Copper  Co.  v.  Pierce,  136 
Fed.  150.  69  C.  C.  A.  148;  Oil  Co.  v.  Thomp- 
son, 76  Tex.  Z.'lo,  13  S.  W.  60;  Miller  v.  Oil 
Co.,  41  S.  W.  366;  Oil  Co  v.  Thurmond,  65 
Tex.  Civ.  App.  499.  119  S.  W.  130;  4  Thorn. 
Neg.  it  4022.  4023.  4024.  4124;  1  Labatt.  Mast 
&  Serv.  {f  76.  77,  and  notes;  Peck  v.  Peck,  99 
Tex.  13,  87  S.  W.  248;  Smith  v.  Oil  Co.,  41 
Tex.  Civ.  App.  267,  91  S.  W.  384. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trlat 


HOUSTON,  B.  A  T.  RY.  CO.  v.  HORN- 
BERGER.t 

(Conrt  of  Civil  Appeals  of  Texas.     Galveston. 
May  16,  1911.) 

1.  CouBTs  (I  207*)— JxjKiSDicTioN— Courts  of 
Civil  Appkai«  —  Power  to  Issue  Injunc- 
tions. 

Under  Rev.  St.  1895,  art.  997,  giving  the 
Conrts  of  Civil  Appeals  authority  to  issue  writs 
of  mandamas  and  all  other  writs  necessary  to 
enforce  the  jurisdiction  of  the  courts,  such 
cooTts  having  no  original  jurisdiction,  may  not 
issne  an  Injunction  unless  necessary  to  enforce 
the  appellate  jurisdiction  of  the  court. 

[EA.  Note.— For  other  cases,  see  Courts,  Dec. 
V\g-  i  207.*] 

2.  Appeal  and  Bhros  (|  454»)— Jurisdiction 
OF  Court. 

Where  an  appeal  was  properly  taken  from 
a  judgment  of  the  county  court  which  adjourn- 
ed witbont  modifying  it,  the  jurisdiction  of  the 
whole  matter  vested  in  the  Court  of  Civil  Ap- 
peals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2216;  Dec.  Dig.  {  454.*] 


3.  Courts  (J  207*)— Court  of  Civil  Appeals 
—Jurisdiction  —  Eight  to  Issue  Injunc- 
tion. 

Where  the  county  court  denied  the  risrht  of 
a  railroad  to  condemn  a  right  of  way  rendering 
judgment  for  defendant  and  awarding  him  pos- 
session, and  an  appeal  was  properly  taken,  the 
Court  of  Civil  Appeals  properly  issued  an  in- 
junction restraining  defendant  from  enforcing 
the  judgment  under  authority  given  by  Rev.  St. 
1895,  art.  997,  to  issue  such  writ  to  enforce  its 
jurisdiction,  and,  it  such  writ  was  not  issued, 
the  appeal,  when  decided,  might  well  be  merely 
the  decision  of  an  abstract  question,  the  subject- 
matter  having  practically  been  destroyed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  207.*] 

4.  Eminent  Douain  (i  244*)  —  Possession 
Pending  Appeal. 

Acts  26th  Leg.  c.  70,  entitled  "An  act  to 
amend  article  4471"  of  the  Revised  Statutes 
1895,  so  as  to  permit  railroads  and  other  corpo- 
rations, having  the  right  of  eminent  domain,  to 
take  possession  of  the  property  sought  to  he 
condemned  pending  litigation,  provides  that  in 
no  case  shall  a  corporation  be  permitted  to  enter 
without  first  having  paid  the  damages  awarded 
and  having  deposited  in  the  court  a  further  sum 
equal  to  any  additional  damages  awarded,  and 
should  it  be  determined  on  final  decision  that 
the  right  to  condemn  does  not  exist,  the  proper- 
ty shall  be  surrendered,  and  the  owner  compen- 
sated for  any  damages,  and  if  the  cause  shall  be 
appealed  from  the  county  court,  the  appeal  shall 
be  governed  by  the  law  in  other  cases  save  that 
such  judgment  shall  not  be  suspended.  Held, 
that  the  provision  that  the  judgment  of  the 
county  court  shall  not  be  suspended  cannot  be 
interpreted  as  meaning  that  an  appeal  by  the 
condemning  corporation  will  not  have  that  ef- 
fect, for  the  corporation  is  given  the  right  to 
hola  possession  pending  litigation  until  the  final 
decision  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  632;  Dec.  Dig.  i  244.*] 

Condemnation  proceedings  by  the  Houston, 
Belt  &  Terminal  Railway  Company  against 
Jacob  Horuberger.  From  an  award  of  the 
commissioners,  defendant  appealed  to  the 
county  court  where  Judgment  was  rendered 
for  defendant.  An  appeal  was  taken,  and 
the  Court  of  Civil  Appeals  granted  an  in- 
junction restraining  defendant  from  grant- 
ing the  Judgment.  On  motion  to  dismiss  the 
Injunction.    Motion  denied. 

Andrews,  Ball  &  Streetman,  A.  L.  Jackson, 
and  C.  K.  Burns,  for  applicant  Campbell 
&  Sewall,  for  respondent 

PLEASANTS,  Ct  J.  The  appellant,  a 
terminal  railway  company,  organized  and 
chartered  under  the  laws  of  this  state,  and 
claiming  as  such  the  right  of  eminent  do- 
main, filed  its  application  and  statement 
with  the  county  Judge  of  Harris  county,  in 
accordance  with  the  provisions  of  the 
statute,  seeking  to  condemn  for  right  of  way 
purposes  a  strip  of  laud  96.4  feet  In  width 
by  1,442  feet  in  length  over  and  upon  a  tract 
of  75  acres  of  land  near  the  city  of  Houston 
in  Harris  county,  Tex.,  belonging  to  appellee, 
Homberger.  Commissioners  were  appointed 
as  required  by  the  statute,  and  the  appellee 
being  cited  appeared  and  filed  answer.    Upon 
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a  hearing  before  said  commissioners  botb 
parties  introduced  evidence  of  tbe  value  of 
the  land  sougbt  to  be  condemned  and  of  tbe 
damages  to  the  remainder  of  tbe  land  of  ap- 
pellee. After  bearing  and  considering  the 
evidence,  tbe  commtssioners,  on  July  2,  1910, 
found  that  the  value  of  tbe  land  sougbt  to 
be  condemned,  and  tbe  consequential  dam- 
ages to  tbe  remainder  of  appellee's  tract 
amounted  to  $1,600,  and  made,  signed,  and 
filed  their  findings  in  writing  to  that  ^ect 
On  July  7,  1910,  appellee  filed  bis  written 
objections  and  opposition  to  tbe  award  of  the 
commissioners,  and  gave  notice  of  appeal  to 
the  county  court  of  Harris  county.  Thereup- 
on appellant  tendered  to  the  appellee  tbe 
sum  of  $1,600,  the  amount  of  said  award, 
and  upon  bis  refusal  to  accept  same  deposit- 
ed said  amount  with  the  clerk  of  tbe  county 
court  of  Harris  county  subject  to  appellee's 
order,  and  at  the  same  time  paid  the  cost 
adjudged  against  it,  made  the  additional 
deposit,  and  executed  the  bond  required  by 
the  statute  to  entitle  it  to  take  possession  of 
said  right  of  way.  After  fully  complying 
with  the  statute,  as  aforesaid,  appellant  took 
possession  of  tbe  strip  of  land  sougbt  to  be 
condemned  by  it  and  constructed  thereon  its 
roadbed  and  track  for  permanent  use  in  con- 
nection with  tbe  remainder  of  its  track. 

Upon  the  trial  of  appellee's  appeal  in  tbe 
county  court  of  Harris  county,  after  render- 
ing a  judgment  on  April  3,  1911,  on  tbe  ver- 
dict of  a  jury  In  favor  of  plaintiff  for  con- 
demnation of  the  right  of  way,  and  in  favor 
of  defendant  for  damages  in  tbe  sum  of 
$7,392.50,  the  court,  on  April  10,  1911,  sus- 
tained a  moti<Hi  by  defendant  In  arrest  of 
judgment  and  entered  a  final  judgment  va- 
cating tbe  former  Judgment  rendered  on 
AprU  3d,  and  denying  appellant's  right  to 
condemn  appellee's  property,  on  the  ground 
that  appellant  is  not  a  common  carrier  and 
not  subject  to  regulation  by  the  Railroad 
Commission  of  tbe  state  of  Texas,  and  there- 
fore the  statute  giving  it  tbe  right  of  emi- 
nent domain  is  unconstitutional.  This  judg- 
ment further  decrees  that  appellee  have  a 
writ  of  possession  for  the  right  of  way  over 
his  land  now  in  the  possession  of  appellant. 
From  this  judgment  appellant,  having  ex- 
cepted thereto  in  open  court  and  given  no- 
tice of  appeal,  perfected  Its  appeal  to  this 
court  by  filing  In  due  time  a  supersedeas 
bond  in  an  amount  more  than  double  tbe 
value  of  tbe  property  and  the  damages  claim- 
ed by  appellee  and  the  probable  cost  There- 
after, on  application  to  this  court  by  appel- 
lant, it  was  made  to  appear  that  notwith- 
standing said  appeal  and  the  filing  of  said 
supersedeas  bond  by  appellant,  appellee  bad 
procured  or  was  about  to  procure  tbe  is- 
suance of  a  writ  of  possession  by  tbe  county 
clerk  of  Harris  county  and  to  proceed  there- 
under to  oust  appellant  from  tbe  possession 
of  said  right  of  way  pending  the  decision  of 
the  appeal  to  this  court    Upon  this  showing 


we  ordered  tbe  issuance  of  a  writ  of  injunc- 
tion restraining  appellee  from  executing  the 
judgment  of  tbe  court  below  pending  tbe 
final  decision  of  the  appeal.  This  writ  having 
been  issued  and  served,  appellee  has  filed  a 
motion  to  dissolve  said  injunction  upon  the 
grounds  hereinafter  Indicated. 

First,  it  is  contended  that  the  ordering  of 
the  injunction  by  this  court  was  the  assump- 
tion of  a  power  or  jurisdiction  not  conferred 
by  the  Constitution  or  law  upon  Courts  of 
Civil  Appeals  or  tbe  judges  thereof. 

[1]  The  authority  conferred  by  the  statute 
upon  Courts  of  Civil  Appeals  to  grant  an 
Injunction  is  confined  to  cases  in  which  the 
issuance  of  such  writ  is  necessary  to  enforce 
tbe  jurisdiction  of  the  court  granting  the 
writ,  and  it  is  well  settled  that  such  courts 
have  no  original  Jurisdiction  to  iseae  wrlta 
of  injunction,  it  matters  not  bow  necessary 
such  relief  may  be  for  the  protection  of  the 
rights  of  the  applicant  therefor.  R.  S.  1896, 
art  997;  Ellis  v.  Harrison,  24  Tex.  Civ.  App. 
13,  56  S.  W.  592,  67  S.  W.  984;  City  of  Lare- 
do V.  Martin,  62  Tex.  548. 

It  follows  that  unless  the  writ  of  Injunc- 
tion heretofore  issued  by  this  court  restrain- 
ing  the  execution  of  the  judgment  of  the 
court  below  pending  tbe  appeal,  was  neces- 
sary to  enforce  the  jurisdiction  of  this  court, 
said  injunction  was  unauthorized  and  should 
be  dissolved. 

[2,  3]  Assumhig  that  the  Judgment  of  the 
court  below  was  suspended  by  the  filing  by 
appellant  of  the  supersedeas  bond,  we  think 
the  issuance  of  the  Injunction  was  necessary 
to  the  enforcement  of  the  jurisdiction  of 
this  court  Tbe  perfection  of  the  appeal  by 
tbe  filing  of  the  supersedeas  bond  conferred 
upon  this  court  complete  and  active  jurisdic- 
tion of  tbe  subject-matter  of  the  suit  and  of 
tbe  parties  in  their  relation  to  such  matter 
so  long  as  the  appeal  may  be  pending  in  this 
court.  Until  the  adjournment  of  tbe  county 
court  this  Jurisdiction  was  subject  to  the 
power  of  that  court  to  set  aside  or  modify 
its  decree,  but  that  court  having  adjourned 
without  further  action  In  the  premises,  the 
jurisdiction  of  this  court  is  now  uncondition- 
al. ChurchUl  v.  MarOn,  65  Tex.  368;  Ellis 
V.  Harrison,  24  Tex.  Civ.  App.  13,  56  S.  W. 
592,  57  S.  W.  984;  Gordon  t.  Rhodes,  104  S. 
W.  786.  Having  thus  obtained  complete 
jurisdiction  of  tbe  res,  or  subject-matter  of 
the  suit,  the  power  of  this  court  to  preserve 
the  status  quo  and  maintain  and  protect  tbe 
possession  of  tbe  property  which  forms  the 
subject-matter  of  the  suit  as  it  existed  at 
the  time  the  appeal  was  taken  is  inherent 
and  the  issuance  of  an  injunction,  where 
necessary  for  this  purpose,  is  a  proper  exer- 
cise of  the  authority  conferred  upon  Courts 
of  Civil  Appeals  by  the  statute  to  issue  writs 
of  injunction  when  necessary  to  enforce 
their  Jurisdiction.  The  right  to  the  perma- 
nent possession  of  the  right  of  way  Includes 
the  right  to  its  possession  pending  the  final 
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decision  of  the  case,  and  Is  the  material 
Iggne  Involved  in  tbe  appeal,  and  in  order  to 
preserve  tbis  right  in  its  entirety  tbe  super- 
tedeas  bond  was  executed.  If,  notwithstaud- 
iDg  tbe  execution  of  said  bond,  appellee  Is 
permitted  to  onst  appellant  from  tbe  pos- 
session of  tbe  land  pending  the  appeal,  it  is 
manifest  that  tbe  orderly  exercise  of  the 
Jnrlsdiction  of  this  court  to  determine  the 
vbole  issue  of  appellant's  right  of  possession 
will  be  infringed,  and  a  writ  of  injunction 
issued  in  tbe  necessary  protection  of  this 
jurisdiction  is  authorized  under  tbe  statute 
before  cited.  If  appellate  courts  could  not 
enforce  their  jurisdiction  in  this  way,  the 
right  given  a  litigant  to  suspend  a  judgment 
of  a  trial  court  by  appeal  and  the  filing  of  a 
supersedeas  bond  would  have  no  protection, 
and  the  final  decision  of  the  appellate  court 
would  often  be  merely  tbe  decision  of  an 
abstract  question,  tbe  subject-matter  or 
substance  of  the  appeal  having  been  prac- 
tically destroyed  by  tbe  execution  of  the 
judgment  of  the  lower  court  pending  tbe  ap- 
peal. No  construction  of  tbe  statute  confer- 
ring power  upon  appellate  courts  to  issue 
■writs  of  injunction  when  necessary  to  en- 
force their  jurisdiction  which  would  pro- 
duce such  results  can  be  sound.  Waters- 
Pierce  OU  Co.  -9.  State  (Sup.)  106  S.  W.  S26; 
Railway  Co.  ▼.  Railway  Co.,  68  Tex.  08,  2 
8.  W.  199,  3  8.  W.  664;  Havemeyer  v.  Su- 
perior Court,  84  Cal.  827,  24  Pac.  121,  10  L. 
B.  A.  627,  18  Am.  St  Rep.  192. 

[4]  It  Is  next  very  earnestly  insisted  by 
counsel  for  appellee  in  a  learned  and  able 
brief  and  oral  argument  presented  on  the 
bearing  of  tbe  motion  to  dissolve  that  the 
statute  regulating  appeals  from  the  judg- 
ment of  a  county  court  in  a  condemnation 
proceeding  expressly  provides  that  such  judg- 
ment shall  not  be  suspended  by  the  appeal, 
and  that  therefore  appellant  has  no  right  to 
an  injunction  restraining  tbe  execution  of 
tbe  judgment  of  tbe  trial  court 

Tbe  statute  in  question  is  found  in  the 
Acts  of  tbe  Twenty-Sixth  Legislature,  p.  105, 
c.  70.  Tbe  act  in  full.  Including  the  caption 
and  emergency  clause.  Is  as  follows: 

"An  act  to  amend  article  4471,  of  chapter  8, 
Utle  94,  of  tbe  Revised  avll  Statutes  of 
the  state  of  Texas,  of  1895,  so  as  to  per- 
mit railroads  and  other  corporations  hav- 
ing the  right  of  eminent  domain  to  en- 
ter upon  and  take  possession  of  property 
sought  to  be  condemned,  pending  litiga- 
tion, upon  the  payment  or  security  of  the 
award  of  the  commlBSioners  appointed  to 
appraise,  and  costs;    and  the  deposit  of 
money  sufficient  to  cover  additional  dam- 
ases  that  may  be  adjudged,  and  tbe  giv- 
ing of  a  bond  for  future  costs;    and  to 
rwal  all  laws  in  conflict  herewith. 
"Section  1.  Be  it  enacted  by  the  Legisla- 
ture of  the  state  of  Texas:  That  article  4471, 
of  chapter  8,  title  94,  of  tbe  Revised  Stat- 
ntea  of  the  state  of  Texas,  of  1895,  b«  and 


the  same  is  hereby  amended  so  as  to  hereaft- 
er read,  as  follows: 

"Article  4471.  In  no  case  shall  such  corpo- 
ration be  entitled  to  enter  upon  and  take  the 
property  condemned  without  first  having  paid 
whatever  amount  of  damages  and  costs  may 
have  been  awarded  or  adjudged  against  it  by 
such  commissioners,  or  deposited  money  to 
cover  tbe  same  in  the  court  wherein  con- 
demnation proceedings  are  pending.  But  if 
the  plnintilT  in  tbe  condemnation  proceedings 
should  desire  to  enter  upon  and  take  posses- 
sion of  the  property  sought  to  be  condemned 
pending  litigation,  it  may  do  so  at  any  time 
after  tbe  award  of  the  commissioners,  upon 
tbe  following  conditions,  to  wit: 

"First  It  shall  pay  to  the  defendant  the 
amount  of  damages  awarded  or  adjudged 
against  it  by  the  commissioners,  or  deposit 
the  same  in  money  In  court  subject  to  tbe 
order  of  the  defendant;  and  also  pay  the 
costs  awarded  against  it 

"Second.  In  addition  thereto,  it  shall  de- 
posit in  said  court  a  further  sum  of  money 
equal  to  tbe  amount  of  the  damages  awarded 
by  tbe  commissioners,  and  which  shall  be 
held,  together  with  the  award  Itself  (should 
It  be  deposited  in  court  instead  of  being 
paid),  exclusively  to  secure  all  damages  that 
may  be  awarded  or  adjudged  against  the 
plaintiff;  and  it  shall  execute  a  bond  with 
two  or  more  good  and  solvent  sureties,  to  be 
approved  by  tbe  judge  of  the  court  in  which 
such  condemnation  proceedings  are  pending, 
conditioned  for  tbe  payment  of  any  further 
costs  that  may  be  adjudged  against  It,  either 
in  the  court  below  or  upon  appeal. 

"Third.  Should  it  be  determined  on  final 
decision  of  the  case  that  tbe  right  to  con- 
demn the  property  in  question  does  not  ex- 
ist, the  plaintiff  shall  surrender  possession 
thereof  (if  be  bad  taken  possession  pending 
litigation)  and  the  court  shall  so  adjudge  and 
order  a  writ  of  possession  for  the  property 
in  favor  of  the  defendant,  and  the  court  may 
also  Inquire  what  damages,  if  any,  have  been 
suffered  by  the  defendant  by  reason  of  the 
temporary  possession  of  tbe  plaintiff,  and 
order  tbe  same  paid  out  of  tbe  award  or 
other  money  deposited;  provided,  that  in  any 
case  where  the  award  paid  tbe  defendant  or 
appropriated  by  him  exceeds  the  value  of 
the  property  as  determined  by  the  final  judg- 
ment, the  court  shall  adjudge  the  excess  to 
be  returned  to  the  plaintiff. 

"If  the  cause  should  be  appealed  from  tbe 
decision  of  tbe  county  court  tbe  appeal  shall 
be  governed  by  tbe  same  law  as  in  other  cas- 
es, except  the  judgment  of  the  county  court 
shall  not  be  suspended  thereby.  The  rules 
hereinbefore  laid  down  for  governing  rail- 
road corporations  shall  likewise  apply  to  all 
persons  and  corporations  having  the  right  of 
eminent  domain. 

"Sec.  2.  That  all  laws  and  parts  of  laws  in 
conBlct  herewith  be  and  the  same  arc  here- 
by repealed. 

"Sec  8.  Tbe  fact  that  great  enterprises  are 
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necessarily  delayed  and  hindered  In  their 
right  to  enter  upon  and  take  possession  of 
property  by  the  present  condition  of  our  law, 
creates  an  emergency  and  an  imperative  pub- 
lic necessity  requiring  the  suspension  of  the 
constitutional  rule  requiring  bills  to  be  read 
.  on  three  several  days  in  each  house,  and  said 
rule  is  so  suspended,  and  that  this  act  go 
in  force  and  take  effect  from  and  after  Its 
passage,  and  it  is  so  enacted." 

If  the  first  sentence  In  the  last  paragraph 
of  section  1  of  this  act  be  considered  without 
any  regard  being  paid  to  the  remainder  of 
the  act,  and  the  last  clause  of  that  sentence 
be  given  Its  literal  meaning,  appellee's  con- 
struction of  the  act  must  be  adopted,  but  to 
so  construe  and  Interpret  the  act  would  vio- 
late well-established  fundamental  rules  for 
the  construction  of  statutes. 

The  main  purpose  of  the  act,  as  shown  by 
Its  caption,  repeatedly  expressed  in  the  body 
of  the  act  and  reiterated  In  the  emergency 
clause,  was  to  permit  corporations  having  the 
right  of  eminent  domain  to  take  possession 
of  property  sought  to  be  condemned  pending 
litigation,  and  a  final  decision  of  the  right  of 
the  corporation  to  subject  the  property  to 
public  use,  and  to  give  the  clause  before 
mentioned  the  literal  Interpretation  contend- 
ed for  by  appellee  would  defeat  the  mani- 
fest purpose  and  intent  of  the  act.  The  right 
Is  expressly  given  the  corporation  seeking 
to  condemn  to  enter  upon  and  take  possession 
of  the  property  "pending  litigation,"  and  the 
right  of  the  landowner  to  his  writ  of  resti- 
tution, if  the  corporation  has  taken  posses- 
sion of  the  property  pending  litigation,  only 
accrues  when  upon  a  "final  decision  of  the 
case"  it  is  determined  that  the  right  to  con- 
demn the  property  does  not  exist 

We  think  it  clear  that  the  term  "pending 
litigation"  as  used  in  this  act  means  while 
or  as  long  as  the  litigation  of  the  right  to 
condemn  continues  and  the  term  "final  deci- 
sion of  the  case"  means  the  determination 
of'  the  litigation  in  the  conrt  of  last  resort 
to  which  it  may  be  carried.  Of  course.  If 
no  appeal  Is  taken  from  the  judgment  of  the 
•county  court,  that  judgment  becomes  the 
"final  decision  of  the  case,"  but  if  the  cause 
Is  appealed  the  judgment  of  the  county  court, 
though  a  final  Judgment  In  the  sense  that 
It  is  a  complete  and  final  disposition  by  that 
court  of  all  the  Issues  In  the  suit  as  distin- 
guished from  an  interlocutory  or  incomplete 
Judgment  by  which  the  court  does  not  un- 
dertake to  dispose  of  the  entire  litigation  be- 
fore it.  Is  not  a  "final  decision  of  the  case." 
The  plain  Intent  and  purpose  of  the  act  be- 
ing to  give  the  corporation  the  right  to  the 
possession  of  the  property  pending  a  "final  de- 
-clsion  of  the  case"  by  compliance  with  the 
provision  of  the  act  requiring  the  deposit  of 
double  the  amount  of  the  award,  the  pay- 
ment of  the  costs,  and  the  giving  of  a  bond 
to  secure  the  owner  against  any  damage  he 
may  suffer  by  being  deprived  of  the  posses- 
sion of  his   property   "pending  litigation," 


the  clause  of  the  act  which  provides  that  in 
case  of  an  appeal  "the  judgment  of  the  coun- 
ty court  should  not  be  suspended  thereby" 
should  not  be  given  a  construction  tliat  would 
defeat  this  plain  Intent  and  purpose. 

If  appellee's  contention  that  the  clause 
Inhibiting  the  suspension  of  the  judgment  by 
appeal  should  be  Interpreted  literally  is 
adopted,  then  a  Judgment  for  damages  In  a 
condemnation  suit  cannot  be  suspended  by 
appeal,  and  however  excessive  such  judg- 
ment might  be  it  could  be  enforced  against 
the  appealing  corporation,  and  unless  the 
landowner  was  solvent  a  reversal  of  the 
judgment  on  appeal  would  give  the  corxwra- 
tion  no  relief.  Such  result  is  so  Incongruous 
and  out  of  harmony  with  our  entire  system 
of  judicial  procedure  that  a  construction  of 
the'  statute  which  could  bring  it  about 
should  not  be  adopted  unless  the  Intent  of 
the  Legislature  to  so  enact  is  clear.  We 
cannot  bring  ourselves  to  believe  that  this 
was  the  Intention  of  the  Legislature  in  the 
passage  of  this  act 

We  think  the  proper  Interpretation  of  this 
clause  Is  that  it  was  inserted  In  reaflSrmatlon 
of  the  right  expressly  given  the  corporation 
in  other  portions  of  the  act  to  take  and  hold 
possession  of  the  property  pending  the  litiga- 
tion, and  that  it  should  be  construed  to 
mean  only  that  the  appeal  of  the  case  by  the 
landowner,  If  the  judgment  of  the  county 
court  should  be  against  him  would  not  sus- 
pend the  judgment  giving  the  corporation 
the  right  to  the  possession  of  the  land  pend- 
ing the  final  decision  of  the  case.  This  con- 
struction harmonizes  and  gives  effect  to  all 
portions  of  the  act  and  is  not  only  permis- 
sible, but,  we  think,  required  by  the  well- 
established  fundamental  rules  governing  tbe 
construction  of  statutes.  The  rule  of  con- 
struction that  the  intention  of  the  Legisla- 
ture, gathered  from  the  act  as  a  whole,  must 
prevail  against  a  literal  Interpretation  of 
the  language  used  In  any  segregated  portion 
of  the  act  is  so  fundamental  that  it  Is  hard- 
ly necessary  to  cite  authorities  in  Its  support. 

In  Forshey  v.  Railroad  Co.,  16  Tex.  52S, 
our  Supreme  Court,  speaking  through  Ju.s- 
tlce  Wheeler,  says:  "In  interpreting  a  stat- 
ute it  is  not  in  general,  a  true  line  of  con- 
struction to  decide  according  to  the  strict 
letter  of  the  act;  but  the  courts  will  rather 
consider  what  is  its  fair  meaning  and  will 
expound  it  differently  from  the  letter  in  or- 
der to  preserve  the  Intent" 

In  Runnels  v.  Belden,  51  Tex.  48,  Justice 
Moore  says:  "It  Is  unquestionably  a  fun- 
damental cannon  of  construction  that  sacli 
Interpretation  shall  be  given  to  acts  of  the 
Legislature  as  will  effectuate  the  intent  and 
purpose  of  the  lawmakers  in  their  enactment, 
when  the  intent  of  the  law  Is  plain  and 
obvious,  rather  than  to  follow  its  Import  or 
mere  grammatical  construction." 

If  courts  should  adopt  the  contrary  rtde 
and  always  give  to  the  language  used  in  stat- 
utes its  literal  meaning  without  regard   to 
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the  plain  intent  and  purpose  of  the  Legisla- 
ture in  the  passage  of  the  act  as  sbovm  by 
the  act  Itself,  the  effect  of  such  rule  woyld 
be  a  usurpation  by  the  courts  of  legislative 
power,  and  laws  which  the  Lieglslature  never 
intended  to  be  made  would  be  promulgated. 
This  is  forcibly  expressed  by  Justice  Moore 
in  the  case  of  Russell  v.  Farquhar,  55  Tex. 
359:  "If  courts  were  in  all  cases  to  be  con- 
trolled in  their  construction  of  statutes  by 
the  mere  literal  meaning  of  the  words  in 
which  they  are  couched,  it  might  well  be 
admitted  that  appellants'  objection  to  the 
evidence  was  well  taken.  But  such  is  not  the 
case.  To  be  thus  controlled,  as  has  often 
been  held,  would  be  for  the  courts  in  a  blind 
effort  to  refrain  from  an  interference  with 
legislative  authority  by  their  failure  to  apply 
well-established  riiles  of  construction  to, 
in  fact,  abrogate  their  own  power  and  usurp 
that  of  the  Legislature,  and  cause  the  law 
to  be  held  directly  the  contrary  of  that 
which  the  Legislature  had  in  fact  intended 
to  enact.  While  it  is  for  the  Legislature  to 
make  the  law,  it  is  the  duty  of  the  courts  to 
try  oat  the  right  intendment'  of  statutes 
upon  which  they  are  called  to  pass,  and  by 
their  proper  construction  to  ascertain  and 
enforce  them  according  to  their  true  intent 
For  it  is  this  which  constitutes  and  is  in 
fact  the  law,  and  not  the  mere  verbiage  used 
by  inadvertence  or  otherwise  by  the  Legisla- 
ture to  express  Its  intent,  and  to  follow 
which  would  pervert  that  Intent." 

This  rule  of  construction  has  been  rec- 
ognized .and  followed  by  our  courts  in 
numerous  cases  among  which  we  cite  the 
following:  Wheeler  v.  Wheeler,  76  Tex.  490, 
13  8.  W.  305;  Edwards  v.  Morton,  92  Tex. 
152.  46  S.  W.  792;  Ellis  County  v.  Thompson, 
^  Tex.  32,  64  S.  W.  927,  66  S.  W.  48;  City 
of  Houston  V.  Dooley,  40  Tex.  Civ.  App.  371, 
89  S.  W.  777. 

We  are  of  opinion  that  the  motion  to  dis- 
solve the  injunction  should  be  overruled  and 
it  lias  been  so  ordered. 


MARSHALL  ft  E.  T.  RT.  CO.  v.  WALDROP 
et  al. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  24,  1911.     Rehearing  Denied 

Dec.  7,  1911.) 

L  Tbial  (I  252*)  — Ihstbuctionb  — Applica- 
BiUTT  TO  Facts. 

A  requested  charge  not  correctly  presenting 
the  law  applicable  to  the  facts  is  properly  re- 
fused. 

[Bi.  Note.— For  other  cases,  see  Trial,  Cent. 
IMg.  f  596;  Dec.  Dig.  i  252.*] 

2.  TBiAL  (I  203*)— Refusal  of  Instructions. 
Where  the  court  in  submitting  the  case 
omitted  any  reference  to  one  issue  presented  by 
the  petition,  and  limited  the  consideration  of  the 
jury  to  other  matters,  in  determining  the  liabil- 
ity of  defendant,  the  refusal  of  a  charge  that 


plaintiff  could  not  recover  by  reason  of  the  mat- 
ter so  alleged  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  477-479;  Dec  Dig.  S  203.*] 

3.  Tbial  (J  251*)— Instbuctions— Issues. 

Where  the  petition  sought  a  recovery  for 
personal  injuries  received  by  a  father  and  his 
two  minor  sons,  and  limited  a  recovery  for  loss 
of  time  to  the  time  lost  by  the  father,  a  charge 
allowing  a  recovery  for  any  time  lost  by  the 
father  and  the  children  was  erroneous  because  a 
charge  on  issues  not  made  by  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  587-595;   Dec.  Dig.  f  251.*] 

4.  Appeal  and  Ebbob  (§  1140*)— Ebboneotjs 
Instbuctions  — Cubing  by  Remittitub  — 
Harmless  Ebbob. 

Where  a  petition  by  a  father  for  himself 
and  as  next  friend  of  two  minor  children  sought 
a  recovery  for  personal  injuries  sustained  by 
them,  and  alleged  damages  for  time  lost  by  the 
father,  and  the  jury  found  a  verdict  for  each, 
the  error  in  a  charge  authorizing  a  recovery  for 
time  lost  by  the  father  and  the  children  could 
not  be  cured  by  a  remittitur  of  gums  awarded 
the  children,  since  the  error  might  have  enlarg- 
ed the  verdict  for  the  father. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1140.*] 

5.  Appeal  and  Erbob  (§  187*)— Misjoindeb— 
Objections  in  Loweb  Goubt. 

The  objection  that  a  petition  embracing 
three  distinct  and  independent  causes  of  action 
for  three  separate  persons  sustaining  personal 
injuries  improperly  joins  causes  of  action  can 
only  be  corrected  on  proper  objection  in  the  tri- 
al court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1185;  Dec.  Dig.  {  187.*] 

Appeal  from  District  Court,  Harrison 
County;    W.  C.  Buford,  Judge. 

Action  by  E.  E.  Waldrop,  for  himself  and 
as  the  next  friend  of  two  minor  sons,  against 
the  Marshall  &  East  Texas  Railway  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant  appeals.     Reversed  and   remanded. 

F.  H.  Prendergast  for  appellant  Beard 
ft  Davidson,,  for  appellees. 

HODGES,  J.  E.  B.  Waldrop  and  his  two 
minor  sons,  Clifford  and  Calvin,  were  in- 
jured while  crossing  the  appellant's  track 
in  the  city  of  Marshall.  This  suit  was  in- 
stituted by  the  father  for  himself  and  as  the 
next  friend  of  his  two  minor  sons  to  re- 
cover damages  for  the  injuries  which  all 
of  them  sustained.  There  was  no  pleading 
raising  the  question  of  misjoinder  of  causes 
of  action  and  of  parties,  and  a  trial  upon 
the  merits  resulted  In  a  verdict  In  favor  of 
Waldrop,  Sr.,  for  the  sum  of  $2,500,  and 
for  $200  in  favor  of  each  of  the  minors.  Ac- 
cording to  the  evidence  offered  by  the  ap- 
pellee, on  the  morning  of  the  accident,  they 
were  traveling  in  their  wagon  along  a  pub- 
lic highway  leading  into  the  city  of  Mar- 
shall. When  they  reached  a  point  about 
20  or  25  feet  distant  from  where  the  high- 
way crossed  the  appellant's  tracks,  they  dis- 
covered an  engine  within  a  few  feet  of  the 
crossing  on  the  west  side,  with  Its  rear  end 
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toward  the  east  They  stopped  their  team 
at  this  point,  but  later,  upon  receiving  a 
signal  from  one  of  the  appellant's  employes 
on  the  engine  to  proceed,  they  drove  on  and 
attempted  to  pass  over  to  the  opposite  side. 
WhUe  doing  this  the  engine  was  baclced 
against  the  wagon,  pushing  It  off  the  em- 
bankment upon  which  the  road  was  con- 
structed, and  causing  the  injuries  of  which 
they  here  complato.  The  appellant  offered 
evid^ice  tending  to  show  that  there  was  In 
fact  no  collision  between  the  wagon  and  the 
engine,  but  that  the  overturning  of  the  wag- 
on and  the  resulting  Injuries  were  caused 
by  the  team  taking  fright  at  the  approach 
of  the  engine,  and  rushing  over  the  embank- 
ment. 

[1]  Special  charges  Nos.  1  and  4,  request- 
ed by  the  appellant,  did  not  correctly  pre- 
sent the  law  applicable  to  the  facts,  and 
were  properly  refused 

[2]  Special  charge  No.  2i  which  was  also 
refused,  requested  that  the  jury  be  instruct- 
ed that  "the  plaintiff  cannot  recover  on 
any  supposed  defect  in  the  construction  of 
the  approaches  to  the  crossing  on  the  wag- 
on road.  If  the  plaintiff  recover,  it  must 
be  on  account  of  the  other  matters  in  evi- 
dence." In  their  petition  the  appellees  have 
alleged  that  the  appellant  had  negligently 
failed  to  restore  the  street  and  crossing  at 
that  point  to  its  former  state.  It  may  be 
that  under  the  facts  of  this  case  no  Injury 
would  have  resulted  to  the  plaintiffs  had 
this  charge  been  given,  but  it  can  hardly 
be  said,  we  think,  that  Its  refusal  caused 
any  to  the  appellant  In  submitting  the 
Issues  of  fact  upon  which  the  plaintiffs 
might  recover,  the  court  omitted  any  ref- 
erence to  those  presented  in  that  portion  of 
the  pleadings  charging  negligence  In  the 
construction  of  the  road  and  crossing,  and, 
in  effect  limited  the  consideration  of  the 
Jury  to  other  matters  in  determining  the  ap- 
pellant's liability.  The  conditions  which 
would  make  the  giving  of  that  charge  es- 
sential to  properly  safeguarding  the  rights 
of  the  appellant  did  not  exist,  and  there 
was  no  reversible  error  in  refusing  it 

[8]  The  tenth  paragraph  of  the  court's 
main  charge  contains  the  following:  "If 
you  find  for  the  plaintiffs,  or  either  of  them, 
you  may  take  into  consideration  the  na- 
ture, character,  and  extent  of  the  injuries 
that  you  may  find  from  the  evidence  were 
sustained  by  plaintiffs,  or  either  of  them, 
as  the  direct  and  proximate  result  of  de- 
fendant's negligence.  If  any,  in  the  partic- 
ulars above  specified,  and  any  physical  pain, 
lost  time,  necessary  medical  attention,  and 
medicine,  if  any,  that  you  may  find  from  the 
evidence  has  been  suffered  by  the  plaintiffs,  or 
eitlier  of  them,  as  the  direct  result  of  said 
injury  and  negligence,  if  any,  and  any  di- 
minished capacity  to  labor,  if  any,  that  yon 
may  find  from  the  evidence  has  been  suf- 
fered by  plaintiffs,  or  either  of  them,  as 


the  direct  and  proximate  result  of  said  in- 
Jury  and  negligence,  If  any,  and  you  will 
consider  and  determine  by  your  verdict  what 
amount  of  money,  paid  in  cash  now,  will 
fairly  and  reasonably  compensate  plaintiffs 
for  said  injury,  if  any,  and  you  will  make 
the  same  the  amount  of  your  verdict     If 
you  find  for  the  plaintiffs,  you  will  state 
in  your  verdict   the  amount  you  find   for 
each    of    the    plaintiffs    s^arately."     The 
complaint  made  of  this  charge  is  that  there 
was  neither  pleading  nor  evidence  to  war- 
rant a  verdict  for  damages  on  account  of 
any  time  lost  by  the  minor  plaintiffs.     In 
the   petition  damages   for   lost   time   were 
limited  to   the  time  lost  by  Waldrop,   Sr. 
There  is  no  evidence  that  the  boys  lost  any 
time.      The    verdict    was    general,    and    it 
is   impossible   for  us   to   say  that  the   In- 
struction   was    not    misleading.     Oivlng    a 
charge  upon  issues  not  made  by  the  plead- 
ings or  the  evidence  has  often  been   held 
sufilciently  erroneous  to  Justify  a  reversal 
of  the  case.    T.  ft  P.  Ry,  Co.  v.  McCoy,  90 
Tex.  266,  38  S.  W.  36;    G.,  C.  &  S.  F.  Ry. 
Co.  V.  Rowland,  90  Tm.  369,  38  8.  W.  758; 
Railway  Co.  v.  Hannig,  91  Tex.  347,  43  S. 
W.  608;   G.,  C.  &  S.  P.  Ry.  Co.  ▼.  Johnson, 
91  Tex.  669,  44  S.  W.  1067;   Texas-Mexican 
Ry.  Co.  ▼.  Lewis,  99  S.  W.  577;    C,  R.  I. 
&  G.  Ry.  Co.  V.  Forrester,  137  S.  W.  102. 
In   the  McCoy   Case  cited  above  our   Su- 
preme Court  said:    "It  has  frequently  been 
held  reversible  error  to  submit  in  a  charge 
to  a  jury  an  issue  not  made  by  the  evidence, 
unless  it  is  clear  that  the  jury  was  not  mis- 
led thereby."    In  the  Hannig  Case  the  same 
court  used  this  language:  "The  rule  is  that 
in  such  a  case,  in  order  to  hold  that  the  er- 
ror does  not  require  a  reversal  of  the  Judg- 
ment  it  ought  clearly  to  appear   that   no 
injury  could  have  resulted  from  the  admis- 
sion of  the  evidence."    There  are  other  de- 
cisions equally  as  explicit  in  holding  tbat 
the  submission  of  issues  not  made  by  the 
pleadings   is   reversible  error  unless   it   ap- 
pears that  no  Injury  has  resulted. 

[4]  Appellees,  insist  that  this  error.  If  it 
be  one,  may  be  cured  in  this  court  by  re- 
quiring a  remittitur  of  all  that  portion  of 
the  judgment  awarding  a  recovery  in  favor 
of  the  two  minors,  or  that  If  this  should 
not  be  done,  the  judgment  in  favor  of  EI 
EL  Waldrop  should  be  afilrmed,  and  only 
that  portion  of  the  judgment  reversed  which 
awards  a  recovery  In  favor  of  the  minors. 
We  do  not  think  that  the  situation  produced 
by  the  erroneous  charge  is  one  which  the 
law  contemplates  may  be  remedied  by  a 
remittitur.  An  inspection  of  the  petition 
shows  that  there  are  embraced  in  this  suit 
three  distinct  and  independent  causes  of 
action  In  favor  of  three  separate  parties. 

[61  There  was  no  more  propriety  in  Join- 
ing those  three  parties  in  one  suit  than  there 
would  have  been  in  so  combining  in  the 
same  suit  an  action  by  forty  adults  who  may 
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IttTe  been  tnjnred  by  the  same  accident 
resulting  from  the  negligence  of  the  same 
party.  The  dlfBculty  of  charging  properly 
npoD  the  issues  presented  where  such  a 
situation  exists,  and  the  confusion  likely 
to  arise  by  the  unnecessary  and  unauthor- 
ized combination  of  independent  parties 
Witt)  independent  suits  in  the  same  action, 
is  well  Illustrated  in  the  present  case.  The 
error,  however,  is  one  of  procedure,  which 
should  have  been  corrected  upon  proper  ob- 
jection In  the  trial  court,  and  is  not  one 
which  may  be  here  remedied  in  the  absence 
of  any  objection  seasonably  presented.  If 
the  entire  sums  awarded  in  the  Judgment 
to  the  minors  were  remitted,  we  would  still 
be  unable  to  say  that  the  error  bad  been 
cured.  The  language  of  the  charge  author- 
ized a  recovery  by  B.  E.  Waldrop  for  any 
time  which  the  minors  may  have  lost,  and 
the  error,  therefore,  may  have  enlarged 
his  Judgment  as  well  as  that  rendered  in 
favor  of  his  two  sons. 

While  we  do  not  feel  disposed  to  reverse 
the  judgment  rendered  in  this  case  because 
of  any  other  vice  in  the  charge  on  the  mea- 
sure of  damages,  still  we  think  it  proper  to 
say  that  upon  another  trial  the  court  should 
make  clearer  the  elements  the  Jury  should 
consider  in  assessing  the  amount  of  dam- 
ages, and  remove  all  danger  of  double  dam- 
ages. 

For  the  error  in  giving  the  charge  above 
referred  to,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded. 


PATH  V.  VARDEMAN  et  aL 

(Court  of   (Svil   Appeals   of   Texas.      Austin. 

Nov.  22,  1911.) 

1  Appkal  and  Ebsob  (I  759*)  —  BBiEra — 
CoPTiNQ  Aaaiamasna  of  Ebbob. 

Under  the  conrt  rales,  appellant  must  cor- 
rectly copy  his  assignments  of  error  in  his  brief, 
and  is  subject  to  censure  for  willfully  copying 
therein  material  matter  not  contained  in  his 
assignments. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3094 ;    Dec.  Dig.  S  759.*] 

2.  Apfsai,    and    Ebbob    (|    766*)— Bsmra— 

Waivbb  of  Defect. 

Where  appellant  did  not  personally  prepare 
Us  brief,  and  the  appellate  court's  refusal  to 
consider  some  assignments  of  error  probably 
involTiog  fundamental  error,  because  not  cor- 
rectly copied  into  appellant's  brief,  would  work 
fieat  injustice  to  him,  the  appellate  court  may, 
m  its  discretion,  hear  the  appeal  upon  its 
merits,  notwithstanding  appellant's  violation  of 
the  court  rules  in  incorrectly  copying  his  as- 
signments of  error  into  his  brief. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  I  3101;   Dec.  Dig.  J  766.*] 
8.  Sei-Opf    and    Oountebclaim    ({    83*)  — 

■Wboropol    Attaohicknt— Diffebbnt    Ait- 

TArmiENTS. 

Where  defendant  levied  several  wrongful 
■ttariinients  against  plaintiff's  property,  the 
second  one  only  being  levied  upon  cotton,  an 
amount  paid  by   defendant  to  plaintiff,  after 


satisfying  plaintiff's  debt  from  the  proceeds  of 
a  sale  of  the  cotton,  could  only  be  set  off  against 
plaintiff's  right  to  recover  for  the  wrongful 
attachment  of  the  cotton,  making  it  error  to 
authorize  it  to  be  set  off  against  any  damages 
sustained  by  plaintiff  from  the  attachments 
generally, 

[EkI.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Dec  Dig.  |  33.*] 

4.  Attachiosnt  (8  879*)— Wbonoful  Attach- 
UENT— sTuBT  Question— Undisputed  Ques- 
tions. 

Where  the  undisputed  evidence  in  an  ac- 
tion for  wrongful  attachment  showed  facts  mak- 
ing the  attachment  wrongful,  it  was  error  to 
submit  the  question  whether  it  was  wrong- 
ful to  the  jury;  only  disputed  questions  of  fact 
and  the  amount  of  damage  being  for  it. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  ||  1376,  1377;    Dec.  Dig.  f  379.*] 

5.  Set-Off  and  Countebclaim  (|  33*) — 
Whonoful  Attachment— Set-Off  of  Con- 
tract LlABIUTT. 

In  a  suit  for  damages  for  the  unlawful  sei- 
zure of  exempt  property  under  legal  process, 
plaintiff's  indebtedness  to  defendant  cannot  be 
offset  against  his  right  to  damages. 

[E5d.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Dec.  Dig.  |  33.*] 

6.  Exeicptions  (I  133*)— Wbonqfdi,  Attaoh- 
meni^-Davaoe. 

The  seizure  under  writ  of  attachment  of 
unpicked  cotton  growing  on  the  debtor's  home- 
stead was  unlawful,  making  its  severance  by 
the  creditor's  direction  wrongful,  so  as  to  au- 
thorize the  debtor  to  recover  damages  for  its 
seizure. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  i  161 ;   Dec.  Dig.  |  133.*] 

7.  Attachment     (|     37C*)— Wbonoful     At- 

TAOnUENT— MEASUBK  OF  DAMAGES. 

The  owner  of  cotton  wrongfully  attached 
was  entitled  to  recover  its  value,  less  the  amount 
received  by  him  from  the  proceeds  of  a  sale 
thereof,  in  the  absence  of  his  consent  to  its 
sale,  and  the  application  of  the  proceeds  to  the 
payment  of  his  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  |  1394;   Dec  Dig.  {  375.*] 

8.  Attachment  (|  876*) — Wbongful  At- 
tachment. 

If  the  gronnds  alleged  for  attachment 
were  not  tme,  the  party  could  recover  at  least 
nominal  damages,  even  if  he  snffered  no  actual 
damage. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  I  1387;   Dec  Dig.  |  375.*] 

Appeal  from  District  Court,  Parker  Coun- 
ty;  J.  W.  Patterson,  Judge. 

Action  by  J.  B.  Pate  against  W.  H.  Varde- 
man  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded. 

J.  M.  Richards,  for  appellant  Hood  k 
Sliadle,  for  appellees. 

KET,  C.  J.  J.  B.  Pate  instituted  this 
suit  In  the  district  court,  seeking  to  recover 
damages  from  the  defendant  W.  H.  Varde- 
man. 

The  plaintiff  alleged  In  his  petition  that 
the  defendant  had  unlawfully  sued  out  an 
attachment  In  the  justice  of  the  peace  court 
of  precinct  No.  8  of  Parker  county,  and  had 
caused  the  same  to  be  levied  upon  two  bales 
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of  cotton,  two  work  mares,  ■  and  two  colts. 
It  was  alleged  that  In  order  to  procure  that 
attachment  Vardeman  made  affidavit  that 
Pate  was  aboat  to  dispose  of  his  property 
for  the  purpose  of  defrauding  his  creditors, 
which  affidavit  the  petition  in  this  suit 
charged  was  false.  It  was  also  charged  that 
the  attachment  procured  upon  that  affidavit 
was  levied  upon  two  work  mares  belonging 
to  Pate  that  were  exempt  from  forced  sale, 
and  upon  two  colts  belonging  to  blm.  It 
was  also  alleged  that  that  suit  was  after- 
wards dismissed,  because  It  was  made  to  ap- 
pear that  Pate  did  not  reside  In  precinct 
No.  S  of  Parker  county.  It  was  also  alleged 
that  on  the  day  following  the  dismissal  of 
the  suit  referred  to  Vardeman  filed  another 
suit,  and  caused  a  writ  of  attachment  to  be 
Issued  thereon  In  Justice  precinct  No.  4  of 
Parker  county,  and  caused  said  writ  of  at- 
tachment to  be  levied  upon  600  pounds  of 
seed  cotton  and  20  acres  of  unpicked  cotton 
on  Pate's  homestead.  It  was  alleged  that 
in  order  to  procure  that  writ  of  attachment 
Vardeman  executed  a  bond  in  the  sum  of 
$200,  with  Isaac  Grindstaft  and  John  Lamm 
as  sureties,  both  of  whom  were  made  par- 
ties to  this  suit.  It  was  further  alleged  that 
that  writ  of  attachment  was  unlawfully  is- 
sued, because  the  affidavit  ui)on  which  It 
was  issued  failed  to  state  any  statutory 
grounds  for  the  Issuance  thereof,  but  merely 
stated  that  Pate  was  indebted  to  Vardeman 
and  had  refused  to  pay  him,  and  that  that 
writ  of  attachment  was  afterwards  dismiss- 
ed. The  petition  contained  some  other  aver- 
ments, tending  to  show  a  right  to  recover 
punitory  damages,  as  against  Vardeman,  and 
concluded  with  a  prayer  for  actual  and  pu- 
nitory damages  against  him,  and  for  actual 
damages  against  GrindstafT  and  Lamm,  the 
sureties  upon  the  attachment  bond. 

The  defendants'  answer  Included  a  general 
demurrer,  a  number  of  special  exceptions, 
a  general  denial,  and  a  special  plea,  alleging, 
in  effect,  that  the  plaintiff,  Pate,  had  con- 
sented and  agreed  that  the  cotton  seized  un- 
der the  second  attachment  might  be  sold  by 
the  constable,  the  latter  having  levied  a 
third  attachment,  which  Vardeman  had  caus- 
ed to  be  issued  in  the  second  suit,  and  agreed 
that  the  proceeds  of  the  sale  should  be  ap- 
plied to  the  satisfaction  of  the  Judgment 
which  Vardeman  had  obtained  in  that  suit; 
the  excess,  if  any,  to  be  paid  to  him  (Pate). 

There  was  a  Jury  trial,  which  resulted  in 
a  verdict  and  Judgment  for  the  defendants, 
and  the  plaintiff  has  appealed,  and  presented 
the  case  In  this  court  upon  four  assignments 
of  error,  to  a  consideration  of  which  counsel 
for  appellees  object,  because  the  assignments 
have  not  been  presented  In  appellant's  brief 
in  the  manner  required  by  the  rules  regulat- 
ing that  subject. 

[1. 2]  Appellant's  brief  fails  in  several  par- 
ticulars to  comply  with  the  rules,  and  this 
is  particularly  true  as  to  the  fourth  assign- 
ment,  which,  as  pointed   out  in  appellees' 


brief.  Is  not  correctly  copied  In  appellant's 
brief.  Appellant's  brief  correctly  copies 
about  two-thirds  of  that  assignment,  and  sub- 
stitutes, tn  lieu  of  the  remainder,  certain 
language,  not  contained  In  the  assignment, 
and  presenting  questions  not  embraced  there- 
in. The  rules  require  an  appellant,  when  he 
presents  an  assignment  of  error,  to  correct- 
ly copy  it  in  his  brief,  and  to  fail  to  do  so, 
and  willfully  substitute  something  material 
that  Is  not  contained  In  the  assignment,  is 
conduct  so  reprehensible  as  to  Justify  and 
require  condemnation  at  the  hands  of  the  ap- 
pellate court.  However,  as  api>ellant  did 
not  prepare  the  brief  himself,  and  inasmuch 
as  a  failure  to  consider  some  of  the  ques- 
tions presented  therein  would  result  in  g^reat 
injustice  to  him,  and  as  perhaps  fundamental 
error  is  suggested,  we  have  concli^ded  to  ex- 
ercise our  discretion  and  consider  the  appeal 
upon  its  merits,  as  was  done  by  the  Court  of 
Civil  Appeals  for  the  Sixth  district,  in  Mitch- 
ell V.  Rushing,  55  Tex.  Civ.  App.  281,  118  S. 
W.  582. 

[3]  We  think  it  is  highly  probable,  if  not 
absolutely  certain,  that  the  Jury  were  mis- 
led by  the'  court's  charge,  which  was  entire- 
ly too  voluminous  and  prolix,  and  which  con- 
tained positive  and  perhaps  fundamental  er- 
ror in  the  last  paragraph,  wherein  the  Jury 
were  told  that  if  the  plaintiff  was  entitled  to 
recover  actual  damages  the  defendants  were 
entitled  to  have  deducted  from  such  actual 
damages  such  amount  as  bad  been  paid  to 
tlie  plaintiff,  after  Vardeman's  debt  against 
the  plaintiff  had  been  discharged.  That  off- 
set was  available  only  as  against  the  plain- 
tiff's right  to  recover  for  the  cotton  alleged 
to  have  been  unlawfully  seized  under  the 
second  writ  of  attachment,  and  the  Jury 
should  not  have  been  instructed  to  allow 
such  offset  as  against  any  other  claim  assert- 
ed by  the  plaintiff. 

[4]  As  to  the  procurement  and  levy  of  the 
second  writ  of  attachment  by  the  defend- 
ant Vardeman,  and  the  execution  of  the  at- 
tachment bond  by  his  codefendants,  it 
was  not  necessary  to  submit  any  question 
to  the  Jury,  except  the  value  of  the  cot- 
ton so  seized,  which  constituted  the  meas- 
ure of  actual  damages  in  that  regard, 
and  whether  or  not  Pate  had  subsequently 
agreed  that  the  proceeds  of  the  cotton  should 
be  applied  to  the  payment  of  his  debt  to  Var- 
deman. All  the  other  facts  necessary  to  en- 
title plaintiff  to  recover  the  value  of  the  cot- 
ton seized  under  that  writ  were  clearly  es- 
tablished by  undisputed  testimony  comiug 
from  both  sides;  and  the  court  should  not 
have  submitted  to  the  Jury  for  them  to  find 
whether  or  not  the  suit  was  instituted  by 
Vardeman,  and  whether  or  not  he  made  the 
affidavit  upon  which  the  attachment  was  Is- 
sued, and  whether  or  not  It  was  levied  upon 
the  unpicked  cotton  on  Pate's  homestead,  and 
whether  or  not  the  other  defendants  had  exe- 
cuted an  attachment  bond.  As  before  said, 
all  such  matters  were  clearly  established  by 
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uncontFoverted  testimony;  and  the  court 
sboDld  hare  Instructed  the  Jury  that  tbe  writ 
ot  attacliment  referred  to  was  unlawfully 
issued,  and  Uiat  the  levy  thereof  upon  the 
cotton  referred  to  constituted  a  conversion 
of  that  property,  and  entitled  the  plaintiff  to 
recover  Its  value,  less  the  amount  subse- 
quently paid  to  him  out  of  the  proceeds  of 
the  sale  of  the  cotton,  unless  he  bad  volun- 
tarily consented  that  It  might  be  sold,  and 
tbe  proceeds  applied  to  the  payment  of  the 
judgment  which  Vardeman  had  obtained 
against  him. 

[1-1]  It  is  well  settled  in  this  state  tliat  in 
a  suit  to  recover  damages  for  unlawful  sei- 
zure, under  legal  process,  of  exempt  property, 
the  plaintiff's  Indebtedness  to  the  defendant 
cannot  be  offset  against  his  right  to  recover 
damages.  Craddock  v.  Williams,  5i  Tex. 
578;  Cone  v.  Lewis,  64  Tex.  331,  53  Am.  Rep. 
767.  Therefore,  it  being  made  to  appear  by 
clear  and  tmdisputed  testimony  that  the  sec- 
ond attachment  was  levied  upon  certain  un- 
picked cotton,  which  was  a  product  which 
bad  not  been  severed  from  tbe  soil  upon  tbe 
plaiutiff'B  homestead,  such  unsevered  prod- 
uct was  a  part  of  tlie  plaintiCT's  homestead, 
and  its  seizure  under  the  attachment  was 
therefore  unlawful,  and  Its  severance  from 
the  soil  thereafter  by  the  coustable,  under 
the  direction  of  Vardeman,  was  also  unlaw- 
ful ;  and  the  plaintiff  had  the  right  to  treat 
it  as  a  conversion  of  the  cotton  so  severed 
and  carried  away,  and  was  entitled  to  recov- 
er for  its  value,  less  the  amount  received  by 
him  from  the  proceeds,  unless  he  had  agreed 
and  consented  that  it  might  be  sold,  and  the 
proceeds  applied  to  the  payment  of  his  in- 
debtedness to  Vardeman. 

[I]  As  to  the  first  writ  of  attachment,  if 
the  grounds  for  the  attachment  were  not 
tme,  as  alleged  by  Pate,  he  was  entitled  to 
recover  at  least  nominal  damages;  but  we 
do  not  hold  that  the  case  should  be  reversed 
for  that  reason,  nor  do  we  intimate  that  he 
was  entitled  to  recover  anything  more  than 
nominal  damages  on  account  of  the  issuance 
of  that  attachment.  What  lias  already  been 
said,  as  to  how  the  Jury  should  have  been  in- 
structed In  reference  to  the  second  attach- 
ment, applies  to  the  first  According  to  the 
undisputed  testimony,  the  only  questions  that 
should  have  been  submitted  to  tbe  Jury  as  to 
that  attachment  were  as  to  the  truth  or  falsi- 
ty of  tbe  afiSdavit  upon  which  the  attachment 
was  Issued,  and.  In  the  event  it  was  found 
that  such  affidavit  was  untrue,  the  amount  of 
liamage  wtiich  plaintiff  sustained  by  reason 
of  its  issuance  and  execution.  Instead  of  pur- 
suing that  course,  the  court's  charge  submitted 
to  tbe  Jury  nearly  every  averment  contained 
in  the  plaintiff's  petition. 

As  to  tbe  points  urged  by  appellant  In  ref- 
erence to  the  court's  charge  on  the  subject  of 
exemplary  damages,  we  deem  it  sufficient  to 
say  that.  In  our  opinion,  the  testimony  did 


not  present  any  question  of  exemplary  dam- 
ages, and  the  court  should  not  have  submit- 
ted that  question  to  the  Jury;  and,  it  not 
being  probable  that  the  case  will  be  different 
upon  another  trial,  we  deem  it  unnecessary 
to  pass  upon  the  court's  charge  upon  that 
subject. 

For  the  errors  pointed  out,  tbe  Judgment 
is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


JEFFERSON  FIRE  INS.  CO.   OF  PHILA- 
DELPHIA   V.    GREENWOOD. 

(Court   of   Civil    Appeals    of    Texas.      Austin. 

Oct.  18,  1911.    Rehearing  Denied 

Dec  6,  1911.) 

1.  Appeal  and  Bbbob  (S  733*)— Assignments 
OF  E]BBOB — Specifications  of  Gbounds. 

Under  Rev.  St.  1895,  art.  1018,  and  rules 
24-26  (67  S.  W.  xv)  of  the  Courts  of  Civil  Ap- 
peals, requiring  appellant  to  file  assignments  of 
error,  disclosing  the  specific  grounds  relied  on, 
etc.,  an  assignment  of  error  that  the  evidence 
and  verdict  do  not  support  the  judgment,  which 
fails  to  specifically  point  out  the  error  complain- 
ed of,  and  which  is  followed  by  a  proposition 
merely  reiterating  tbe  objection,  will  not  be  con- 
sidered on  apped. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3025;   Dec.  Dig.  |  733.*] 

2.  ETviDENCB  (J  461*)— Pabol  Evidence— Ad- 

UI8SIBILITT. 

Where  an  applicant  for  fire  insurance  re- 
turned to  the  soliciting  agent  the  policy  issued, 
and  wrote  that  the  policy  was  not  drawn  up  as 
desired,  that  the  agent  should  "let  it  alone  until 
I  see  you  before  you  make  another  policy,"  evi- 
dence of  the  applicant's  purpose  in  returning  the 
policy,  and  that  he  thought  that  the  policy^  un- 
til corrected,  would  remain  in  force,  was  inad- 
missible to  show  the  applicant's  undisclosed  in- 
tent. 

[B3d.    Note.— For  other  cases,    see  Evidence, 
Cent.  Dig.  §§  2129-2133;   Dec.  Dig.  {  461.»] 

3.  INSUBANCE    (5    651*)— Action— Evidence— 
Admissibility. 

Where  an  applicant  for  fire  insurance  re- 
turned to  tbe  soliciting  agent  the  policy  issued, 
on  the  ground  that  it  was  not  drawn  as  directed, 
and  required  the  agent  not  to  make  another 
policy  until  tbe  applicant  saw  him,  evidence 
that  tbe  applicant  prior  to  a  loss  had  not  re- 
ceived any  notice  from  the  agent  of  the  cancel- 
lation of  the  policy,  or  any  notice  of  the  agent's 
construction  of  the  applicant's  directions  until 
after  the  fire,  was  inadmissible:  no  duty  devolv- 
ing on  insurer  to  give  notice  of  the  cancellation 
of  the  policy,  or  of  its  construction  of  the  ap- 
plicant's directions. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Dec.  Dig.   {  651.*] 

4.  Insurance   (§   143*)  — Fibb   Insubancb  — 
Contbacts— Refobmation. 

Where  a  fire  policy  issued  was  not  in  ac- 
cordance  with  the  contract  of  the  parties,  and 
was  not  accepted  by  insured,  who  returned  it, 
and  the  policy  was  subsequently  canceled  by  in- 
surer, the  policy  was  not  the  subject  of  refoi-ma- 
tion,  but  the  liability  of  insurer  must  rest,  if  at 
nil,  on  the  verbal  agreement  originally  made  be- 
tween the  parties  for  a  policy. 

TEd     Note— For    other    cases,    see    Insurance, 
Cent. 'Dig.  §S  265-272:    Dec.  Dig.  §  143.»J 

Appeal  from  District  Court,  Grimes  Coun- 
ty;  S.  W.  Dean,  Judge. 
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Action  b7  X  W.  Greenwood  against  the 
Jefferson  Fire  Insurance  Company  of  Phila- 
delphia. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded  for 
new  trial. 

H.  L.  Lewis,  for  appellant  Boone  &  Fah- 
ey  and  Gordon  Boone,  for  appellee. 

RICE,  J.  According  to  appellee's  conten- 
tion, he  applied  to  appellant's  agent,  on  the 
7th  of  October,  1908,  for  the  purpose  of  ob- 
taining $1,000  insurance  on  his  dwelling 
bouse,  situated  in  the  town  of  PlantersTlUe, 
in  said  coiuty,  which  appellant  agreed  to  In- 
sure for  one  year,  it  being  understood  that 
the  premium  might  be  paid  by  appellee  In  30 
or  60  days;  and  thereafter  appellant  issued 
and  mailed  to  appellee  a  policy  of  insur- 
ance, differing  from  the  one  contracted  for 
in  this :  That  tlie  same  was  Issued  to  cover 
loss  against  fire  on  bis  dwelling  for  $800  and 
$200  on  bis  household  and  kitchen  furniture 
and  other  personal  effects  therein  situated, 
which  policy,  on  the  20tb  of  the  same  month, 
he  refused  to  accept,  and  returned  by  mail 
to  appellant's  agent,  with  the  letter  herein- 
after referred  to;  and  thereafter,  on  the 
30th  of  October,  his  dwelling  house  was  de- 
stroyed by  fire,  and  notice  thereof  given  to 
appellant.  This  suit,  as  originally  brought, 
was  to  recover  on  the  policy  as  issued,  but, 
by  amendment,  plaintiff  set  up  the  original 
agreement  in  accordance  with  his  contention, 
and  sought  to  reform  the  policy  in  accord- 
ance therewith,  and  to  recover  upon  same  as 
reformed.  Appellant  replied,  denying  that 
it  had  ever  agreed  to  Insure  the  dwelling  for 
$1,000,  but  only  agreed  to  Issue  a  policy  on 
said  building  for  $800  and  $200  on  the  fur- 
niture; that,  before  the  loss  occurred,  appel- 
lee returned  the  policy,  declining  to  accept 
It,  and  that  the  same  was  canceled  by  it  in 
accordance  with  his  tustructions ;  wherefore 
it  was  not  liable  thereon.  It  further  plead 
that  it  was  not  notified  of  the  loss,  as  re- 
quired by  said  policy,  within  the  time  there- 
in prescribed ;  hence  plaintiff  was  precluded 
from  recovery  thereon.  Plaintiff  set  up  In 
answer  to  said  last  defense  that  this  feature 
had  been  waived,  in  that  the  company  de- 
nied liability  and  refused  to  furnish  blank 
proofs  of  loss,  upon  demand.  A  trial  was 
had,  resulting  In  a  verdict  for  plaintiff  in 
the  sum  of  $1,000,  and  Judgment  was  entered 
in  accordance  therewith. 

[1]  The  first  assignment  Is  to  the  effect 
that  the  pleadings,  evidence,  and  verdict  are 
insufficient  to  Justify  or  support  the  Judg- 
ment, reforming  the  iwllcy  and  awarding 
the  relief  decreed  in  said  Judgment.  The 
second  assignment  urges  that  the  court 
erred  In  refusing  to  submit  to  the  Jury  de- 
fendant's special  charge  No.  1.  Both  propo- 
sitions under  these  assignments  merely  re- 
Iterate  the  same.  Appellee  contends  that 
these  assignments  should  not  be  considered, 
because  they  do  not  conform  with  the  stat- 
ute and  the  rules  of  court  upon  the  subject 


We  think  this  objection  la  well  taken.  Where 
an  assignment  fails  to  specifically  point  out 
the  error  complained  of,  but  merely  urges  in 
a  general  way  that  the  verdict  is  not  sup- 
ported by  the  evid^ice,  and  is  not  followed 
by  a  proposition  presenting  the  question 
raised  by  the  assignment,  the  same  will  not 
be  considered.  See  article  1018,  R.  S.;  rules 
24,  25,  and  26,  Courts  of  Civil  Appeals  (67 
S.  W.  XV) ;  First  State  Bank  v.  Jones  &  Nix- 
on, 139  S.  W.  671. 

[2]  The  fourth,  fifth,  sixth,  and  seventh 
assignments  present,  in  different  phases,  the 
same  question,  and  therefore  will  be  consid- 
ered together.  During  the  progress  of  the 
trial,  the  following  letter  was  offered  in  evi- 
dence by  the  plaintiff,  to  wit :  "Plantersvllle, 
Texas,  October  20,  1908.  Col.  E.  L.  Bridges, 
Navasota,  Texaa— Dear  Sir  and  Friend:  I 
herewith  enclose  yon  the  policy  you  made 
out  and  sent  me,  as  It  is  not  drawn  up  as  I 
wanted  It  I  did  not  want  any  insurance  on 
the  furniture,  and  told  you  so.  I  want  $1,000 
on  the  building  alone,  so  let  It  alone  until  I 
see  you  before  you  make  out  another  policy. 
Respectfully,  John  W.  Greenwood."  After 
plaintiff  bad  testified  that  he  returned  the 
policy  with  the  above  letter  to  the  agent 
of  appellant,  he  was  allowed,  over  appel- 
lant's objection,  to  testify  what  he  meant  by 
said  letter,  stating,  among  other  things,  that : 
"I  expected  friend  Bridges  to  hold  It  [mean- 
ing the  policy]  to  stand  until  I  could  get 
there,  because  that  was  the  only  thing  I 
could  refer  to.  I  sent  It  back  for  correction, 
and  did  not  Intend  for  him  to  dispose  of  It 
I  thought  he  would  bold  the  policy  until  we 
corrected  It  It  was  not  my  Intention  to  re- 
lease the  Insurance  company  from  the  con- 
tract they  had  made;  It  was  not  my  Inten- 
tion to  release  anything.  I  sent  It  back  to 
Col.  Bridges  for  the  purpose  of  having  it 
corrected."  The  appellant  objected,  on  the 
ground  that  the  letter  was  the  best  evidence 
of  what  it  contained,  and  that  plaintiff  should 
not  be  permitted  to  state  anything  showing 
or  tending  to  show  what  bis  purpose  was  in 
sending  the  letter,  and  had  no  right  to  give 
bis  explanation  thereof.  These  objections 
should,  in  our  opinion,  have  been  sustained, 
and  the  various  assignments  presenting  the 
question  are  well  taken.  The  letter  was  the 
best  evidence  of  what  It  contained.  Appel- 
lant ought  not  to  have  been  In  anyway  affect- 
ed by  the  secret  Intentions  or  purpose  of  the 
appellee  In  writing  the  letter.  The  present 
case  does  not  come  within  any  of  the  ex- 
ceptions allowing  a  party  to  testify  as  to 
his  Intent  In  doing  an  act.  It  Is  admissible 
to  show  intent  alone,  upon  the  ground  that 
his  conduct  should  be  viewed  In  the  light  of 
his  Intention,  not  that  the  secret  undisclosed 
intent  of  the  plaintiff  should  affect  or  in- 
fluence the  rights  of  the  opposite  party,  for 
which  reason  we  think  the  court  erred.  See 
Cheveral  v.  McCormick,  68  Tex.  440;  Arm- 
strong, Cater  &  Co.  v.  Snyder,  IS  lex.  Gir. 
App.  394,  39  S.  W.  879. 
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[3]  We  also  sustain  appellant's  third  as- 
gl^unent  of  error,  complaining  of  the  ac- 
tion of  the  court  In  admitting  in  erldence, 
over  defendant's  objection,  plaintiflTs  testi- 
mony to  the  effect  that  he  had  noT  received, 
prior  to  the  fire,  any  notice  from  appellant's 
agent  that  he  had  canceled  the  policy,  nor 
djxy  notice  as  to  said  agent's  construction  of 
the  letter  until  after  the  fire,  for  the  reason 
that  no  dnty  devolved  upon  the  company  to 
give  notice  of  the  cancellation  of  said  policy, 
nor  the  construction  it  had  placed  upon  the 
letter;  and  to  admit  evidence  showing  ap- 
pellant's failure  in  this  respect,  we  think, 
was  prejudicial  to  the  rights  of  appellant, 
as  It  may  have  improperly  influenced  the 
jury  against  It. 

[4]  While  some  of  the  charges  complained 
of  in  the  remaining  assignments  may  be  sub- 
ject to  the  objection  that  they  are  upon  the 
weight  of  evidence,  still,  as  this  will  not 
likely  recnr  upon  another  trial,  we  are  not 
inclined  to  sustain  the  objections  made,  but 
merely  suggest  that  the  charge,  upon  an- 
other trial,  be  so  framed  as  to  be  free  from 
this  objection.  The  suit  as  brought  was  to 
reform  the  policy  as  issued.  If  appellee  had 
kept  the  policy  and  not  returned  the  same, 
this,  under  the  authorities  cited  by  him, 
would  have  been  the  proper  course ;  but  we 
are  inclined  to  believe  that  the  action,  if 
any  he  has,  should  be  brought  upon  the  ver- 
bal contract  claimed  to  have  been  made  be- 
tween him  and  the  insurance  company, -un- 
der the  authority  of  Orient  Insurance  Co.  v. 
Wlngfleld,  49  Tex.  Civ.  App.  202,  108  S.  W. 
788,  wherein  it  was  held  that  an  action  may 
be  maintained  on  a  contract  to  renew  a  fire 
insurance  policy  where  no  renewal  policy  in 
fact  Issned.  So  that  in  the  present  case,  if 
the  policy  issned  was  not  In  accordance  with 
the  contract  of  the  parties,  and  was  not  ac- 
cq>ted  by  the  insured,  but  was  returned  by 
him  and  afterwards  canceled  by  the  compa- 
ny. It  was  not  the  subject  of  reformation; 
and  therefore  the  action  should  be  brought, 
If  at  all,  upon  the  verbal  contract  originally 
made  between  the  parties,  if  any.  But  this 
defect  is  hardly  material  here,  since  plain- 
tilTs  petition  sets  np  all  the  facts  relied  up- 
on, and  asks  Judgment  In  his  behalf  thereon. 

For  the  errors  indicated,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded  for  another  trlaL 

Reversed  and  remanded. 


CROSBY  et  aL  v.  DI  PALMA  et  al. 
(Court  of  Civil  Appeals  of  Texas.     Bl  Paso. 
Nov.  16,  1911.    On  Rehearing,  Dec. 
18,  1911.) 

1.  JTrDOiiKiiT  (I  142*)— Dbtault— Nkw  Trial 

— GioTJNDs— Sebvics  bt  Pubuoation. 

A  defendant  who  actually  appeared  in  a 

SDit   ia  Dot  within   Rev.   St   1895,   art.   1375, 

giving  to  a  par^  dted  by  publication  the  right 


to  move  for  new  trial  within  two  yean  after 
judgment,  though  there  waa  a  subsequent  issu- 
ance of  citation  and  service  thereof  by  publica- 
tion on  defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  253 ;   Dec.  Dig.  |  142.*] 

2.  DisinsBAi.  AND  Nonsuit  ({  60*)— Want  of 

Pbosecution. 

A  delay  of  10  years  in  the  prosecution  of 
an  action  after  the  death  of  the  attorneys  of 
the  parties,  during  which  time  nothing  evidenc- 
ing an  intention  to  prosecute  waa  done  except- 
ing the  filing  of  a  motion  to  substitute  for  a 
lost  petition,  and  the  issuance  and  service  of 
process  thereon  on  some  of  the  defendants, 
operates  as  a  discontinuance  notwithstanding 
Rev.  St.  1895,  art.  1279.  providing  that  undis- 
posed of  cases  are  continued  by  operation  of 
law. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Gent.  Dig.  i|  140-152;  Dea  Dig.  | 
60.*] 

8.  JnoouENT  (i  418*)— Action  to  Sit  Asms— 
Obounds— Loss  of  JnaisDiorioN. 

A  judgment  rendered  after  the  discontina- 
ance  of  a  cause  for  failure  to  prosecute  may 
be  attacked  by  action  to  set  aside  the  judgment, 
the  discontinuance  depriving  the  court  of  ju- 
risdiction. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  793;  Dec.  Dig.  {  4ia*] 

4.  Judgment  (|  443*)— Action  to  Vacatb- 
Geounds— Fraud. 

A  judgment  by  default  in  trespass  to  try 
title  begun  in  1887  was  rendered  in  1907.  Dur- 
ing the  period  there  was  no  actual  prosecution 
of  the  suit  except  the  filing  of  a  motion  to  sub- 
stitute for  a  lost  petition  and  issuance  and 
service  of  process,  of  which  a  defendant  had 
no  notice  and  on  which  no  order  was  entered 
until  1007,  without  notice  of  the  resumption 
of  the  prosecution.  The  original  attorneys  had 
been  dead  for  at  least  10  years,  and  the  defend- 
ant and  bis  purchaser  had  been  absent  from 
the  state  for  many  years.  The  judgment  was 
rendered  without  a  legally  substituted  petition 
before  the  court  as  to  defendant.  Held,  that 
the  judgment  was  obtained  by  fraud  against 
defendant  and  bis  purchaser,  and  they  could 
sue  in  equity  for  reuef  against  it. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  836 ;    Dec.  Dig.  |  443.*] 

5.  Pleading  (§  840*)— Substitution  of  Prai- 
TioN— Notice— Statutes. 

Rev.  St.  1895,  art.  1458,  providing  that  no- 
tice of  motions  in  a  suit  pending  is  given  by 
the  filing  of  a  motion  and  entry  thereof  in  the 
motion  docket  during  the  term,  is  controlled 
b^  article  1498,  providing  for  three  days  no- 
tice of  motions  to  substitute  for  lost  papers  in 
a  cause,  and  a  defendant  i>ersonally  appearing 
in  a  cause  is  not  chargeable  with  constructive 
notice  of  a  motion  alleging  the  loss  of  the  orig- 
inal petiton  and  praying  for  a  substituted  pe- 
tition, the  notice  contemplated  referring  to  no- 
tice in  some  of  the  modes  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  1031 ;   Dec.  Dig.  |  340.*] 

6.  Judgment  ({  447*)— Default  Judgment- 
Action  TO  Set  Aside— Sufficiency  of  De- 
fense. 

A  defendant  suing  to  set  aside  a  default 
judgment  against  him  in  trespass  to  try  title 
need  only  reasonably  show  that  the  result 
would  probably  have  been  different  had  his 
defense  been  interposed,  and  proof  that  he  had 
actual  possession  of  the  land  for  many  years 
prior  to  the  institution  of  the  action  established 
a  prima  facie  defense,  justifying  the  relief  and 
relegating  the  parties  to   their  original  status 
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of  plaintiff  and  defendant,  with  the  burden  of 
proof  resting  on  plaintiff  to  establish  his  case, 
and  leaving  defendant  the  right  to  rely  merely 
on  the  weakness  of  plaintiff's  case. 

[Edj  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  849-851 ;   Dec.  Dig.  §  447.*] 

7.  Judgment  (§  436*)— Default  Judgment— 
Negligence. 

A  defendant  in  trespass  to  try  title  em- 
ployed an  attorney  who  promised  to  look  after 
the  case.  Defendant  left  the  state  three  years 
later,  during  which  time  there  had  been  no  ac- 
tive prosecution.  He  relied  oh  the  promise  of 
his  attorney,  and  for  17  years  thereafter  no 
active  prosecution  of  the  case  was  had.  Held, 
that  defendant  was  not  guilty  of  negligence, 
but  be  could  sue  to  vacate  the  default  judgment 
rendered  against  him. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  823-826 ;   Dec.  Dig.  |  436.*] 

8.  Tbespass  to  Tbt  Titlb  (|  33*)— Pleading 
—Cboss- Action. 

An  answer  in  trespass  to  try  title  consist- 
ing of  a  general  demurrer,  plea  of  not  guilty, 
limitations,  and  suggestion  of  valuable  improve- 
ments made  in  good  faith,  and  praying  for  a 
decree  auieting  title  in  defendant  or  for  the 
value  of  improvements,  is  not  a  cross-action 
for  affirmative  relief. 

[EA.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  §  33. •] 

9.  Dismissal  and  Nonbuit  (8  60*)— Dutt  to 
Pbosecutb. 

A  defendant  who  does  not  present  a  cross- 
action  with  prayer  for  affirmative  relief  need 
not  give  any  attention  to  the  case  with  a  view 
of  forcing  a  trial,  but  he  may  remain  passive, 
and  he  may  rely  on  plaintiff's  failure  to  prose- 
cute as  a  discontinuance  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  §S  140-152;  Dec.  Dig. 
i  60.*] 

On  Rehearing. 

10.  Appeal  and  Ebbob  (J  854*)— Questions 
Reviewable. 

Where  the  question  on  appeal  involved  the 
correctness  of  the  action  of  the  trial  court  in 
giving  a  peremptory  instruction,  questions  in- 
volving the  correctness  of  the  trial  court's  filed 
conclusions  of  law  and  fact  would  not  be  con- 
sidered, the  statute  contemplating  the  filing  of 
such  conclusions  only  in  cases  tried  by  the 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3402 ;   Dec.  Dig.  {  854. •] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  F.  Woodson,  Special  Judge. 

Action  by  Richard  Di  Palma  and  another 
against  Josephine  Crosby  and  others  to  va- 
cate a  Judgment.  From  a  judgment  for 
plalntUts,  defendants  appeal.    Affirmed. 

D.  Storms,  F.  G.  Morris,  and  Stanton  & 
Weeks,  for  appellants.  M.  Nagle  and  Mc- 
Broom  &  Scott,  for  appellees. 

HIGGINS,  J.  On  July  28,  1887,  Joslah  F. 
Crosby,  Bennett  H.  Davis,  Charles  Davis, 
Juan  M.  Ocboa,  and  William  W.  Williams 
filed  suit  In  trespass  to  try  title  In  district 
court  of  EI  Paso  county  against  Richard  Di 
Palma  and  about  30  other  defendants  for  re- 
covery of  the  Ascarate  grant  of  land  in  said 
county,  numbered  832  on  docket  of  said 
court.     The  Ascarate  grant  conflicted  with 


certain  lands  claimed  by  DI  Palma  in  the 
Ysleta  grant  The  Di  Palma  lands  consisted  of 
119  acres  In  the  Rio  Grande  valley,  known  as 
tracts  lto6,  and  certain  other  tracts  known 
as   bill   numbers,   amounting  to   about  133 
acres.     Bennett  H.  Davis,  one  of  the  plain- 
tiffs, was  the  attorney  for  plaintiffs,  and  Di 
Palma  and  some  of  the  other  defendants  em- 
ployed J.  P.  Hague  to  represent  them.    Davis 
and  Hague  were  both  residents  of  the  city 
of  El  Paso.    An  answer  was  filed  for  Di  Pal- 
ma by  his  attorney  in  1887,  the  exact  nature 
of  which  Is  not  disclosed,  and  on  October  7, 
1889,  another  answer  was  flled  for  him  sign- 
ed by  Hague  &  Barnhart,  attorneys.     This 
answer  did  not  purport  to  be  an  amendment, 
but  was  Indorsed  as  an  original  answer  and 
consisted  of  a  general  demurrer,  plea  of  not 
guilty,  limitation  of  three,  five  and  ten  years, 
suggestion  of  valuable  improTements  made 
in  good  faith,  concluding  with  prayer  as  fol- 
lows:    "Wherefore,    defendant    prays    that 
plaintiffs   take   nothing   by   this  suit,   that 
defendant  be  awarded  a  decree  forever  quiet- 
ing him  in  his  title  to  said  land  and  proper- 
ty;   but,  if  plaintiffs  should  recover  ot  de- 
fendants any  part  of  said  property  or  prem- 
ises, then  this  defendant  prays  Judgment  for 
the  value  of  said  Improvements  on  said  prop- 
erty, and  for  general,  special,  and  equitable 
relief  and  for  costs  of  suit."     Demand  for 
Jury   was  made   by  defendants,   and  cause 
placed  upon  Jury  docket,  where  it  was  car- 
ried by  the  clerk  until  the  rendition  of  final 
judgment,  which  was  entered  June  23,  1909. 
the  validity  of  which  judgment  is  attacked 
in  the  present  case.     B.  H.  Davis  died  in 
May,  1897,  and  Hague  died  about  1895.    Or- 
ders of  continuance  in  cause  832  were  made 
in   February  and  July,  1888,  and  no   otber 
orders  or  proceedings  therein  were  had  until 
May  21,  1900,  when  a  motion  was  filed  In 
behalf  of  plaintiffs  alleging  that  all  of  the 
papers  in  the  cause  had  been  lost,  and  pray- 
ing that  the  original  petition  be  substituted, 
a  certified  copy  thereof  being  attached.    No- 
tice thereof  was  served  upon  certain  of  the 
defendants  in  M  Paso  county,  but  no  notice 
of  any  kind  was  served  upon'  Di  Palma.    Ko 
order  of  substitution  upon  said  motion  was 
made  at  that  time,  nor  any  other  order  or  pro- 
ceeding of  any  kind  was  bad  in  said  cause  un- 
til 1907,  when  the  prosecution  thereof  was  ac- 
tively resumed  by  the  plaintiffs,  numerous 
suggestions  of  deaths  being  made,  new  par- 
ties being  made,  and  many  other  proceedings 
and  orders  had  therein,  terminating  in  said 
judgment  for  the  plaintiffs  (appellants  here) 
for  a  portion  of  the  land  involved,  in<duding 
that  of  Di  Palma.    On  November  11,  1907. 
an  order  was  entered  substituting  plalntlfTs' 
original  petition  based  on  foregoing  motion 
to    substitute    flled    in    1900.      In    1808    an 
amended  supplemental  petition  was  filed,  al- 
leging that  the  original  petition  had  not  been 
substituted  as  to  some  of  the  defendants. 
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and  praying  that  It  be  now  sabstituted  as  to 
them.  In  this  petition  Di  Palma  was  alleged 
to  be  a  resident  of  the  city  of  Albuquerque, 
territory  of  New  Mexico.  Service  of  this  as 
to  Dl  Palma  and  numerous  other  defendants 
was  had  by  publication,  as  in  the  case  of  an 
original  petition.  Tliis  amended  supple- 
mental petition  merely  prays  for  substitution 
of  the  petition  and  certain  other  papers 
therein  named,  and  for  general  relief,  but  no 
order  of  substitution  based  thereon  was 
made,  and  plaintiffs  evidently  treated  same 
as  sufiScient  upon  which  to  base  a  judgment, 
as  an  attorney  was  appointed  to  defend  the 
salt  for  the  defendants  therein  naihed  who 
were  cited  by  publication,  among  them  being 
Dl  Palma.  At  time  of  rendition  of  Judgment 
there  were  15  plaintiffs  and  157  defendants, 
these  additional  parties  having  been  brought 
into  the  suit  upon  suggestions  of  death,  mar- 
riage, etc. 

It  appears  that  in  El  Paso  county  there  Is 
a  bar  committee  which  has  control  of  the 
setting  of  oases,  and  that  their  action  In 
these  matters  is  usually  acquiesced  in  and 
observed  by  the  courts.  Attorneys  desiring 
to  continue  cases  could  do  so  through  the 
medium  of  this  committee.  Plaintiffs'  at- 
torney, Davis,  was  chairman  of  this  commit- 
tee, and  It  is  inferable  from  the  evidence 
that  the  cause  was  continued  from  time  to 
time  up  until  death  of  Hague  at  the  instance 
of  Hague.  At  the  time  of  the  institution  of 
the  suit  Dl  Palma  and  those  under  whom  he 
claimed  for  many  years  had  been  in  actual 
possession  of  portions  of  the  land  in  con- 
troversy and  had  the  same  In  a  state  of  cul- 
tivation, and  this  continued  up  until  the 
rendition  of  the  Judgment  Di  Palma  was 
a  Catholic  priest,  holding  the  land  In  trust 
for  the  "Society  of  Jesus."  He  left  the  state 
in  June,  1890,  and  since  that  date  has  resid- 
ed In  Colorado  and  New  Mexico.  On  October 
12,  1800,  he  conveyed  the  land  to  Joseph 
Marra,  a  Catholic  priest,  and  wIk>  likewise 
holds  same  in  trust  for  the  "Society  of 
Jesns."  Dl  Palma  testified  that  he  employ- 
ed Hague  to  defend  the  suit  for  him;  that, 
when  he  left  El  Paso  county,  he  went  to 
Hague's  office,  and  told  him  he  was  going 
away,  and  desired  to  be  Icept  Informed  of 
anything  done  in  the  case,  and  his  attorney 
promised  to  keep  him  posted  on  all  changes, 
issues,  and  steps  taken  in  his  suit.  He 
learned  of  Mr.  Hague's  death  in  1900.  He 
thinks  he  left  all  of  his  papers  pertaining  to 
the  case  in  his  attorney's  hands.  Marra 
knew  about  the  suit  at  the  time  he  conveyed 
the  land  to  him.  Marra  asked  him  about 
the  salt,  and  "I  told  him  I  would  look  after 
that.  I  never  beard  a  word  from  Hague 
about  this  suit  after  I  left  here.  Never 
wrote  him,  because  I  was  expecting  bim  to 
write  me.  I  told  him  he  could  ascertain  my 
whereabouts  by  Inquiring  of  any  of  the  Fa- 
thers bere.  I  relied  on  Hague's  promise  to 
notify  me  if  I  was  needed.  It  also  appears 
from  tlw  testimony  of  Di  Palma  that  Marra 


had  been  abroad  for  seven  or  eight  years 
after  the  land  was  conveyed  to  him  and 
away  from  the  land  most  of  the  time.  It 
also  appears  that  during  the  entire  pendency 
of  cause  832  the  valley  land  had  been  in  ac- 
tual possession  of  the  associate  priests  of 
Dl  Palma  and  Marra,  and  in  cultivation. 
With  reference  to  the  loss  of  the  papers  in 
832,  it  appears  from  receipt  in  clerk's  office 
that  they  were  last  In  possession  of  Hague 
and  Barnhart.  When  the  priests  in  charge 
of  the  land  learned  of  the  judgment  rendered 
in  832,  the  answer  of  Di  Palma  filed  October 
7,  1889,  was  found  in  possession  of  one  of 
them,  and  was  delivered  to  Mr.  McBroom, 
one  of  the  attorneys  for  plaintiffs  in  the 
present  case. 

After  adjournment  of  the  term  of  court  in 
which  the  judgment  was  rendered,  an  ab- 
stracter informed  one  of  the  associate  priests 
of  Dl  Palma  and  Marra  of  said  judgment, 
and  In  the  early  part  of  1910  the  present  suit 
was  filed  by  Di  Palma  and  Marra  against 
the  plaintiffs  in  cause  832. 

Without  undertaking  to  state  in  detail  the 
petition  in  the  cause,  it  Is  sufficient  to  say 
that  it  was  a  suit  to  set  aside  the  Judgm^it 
in  cause  832,  based  upon  the  following  the- 
ories: 

First.  That  the  same  as  to  Dl  Palma  was 
based  upon  service  of  citation  by  publication 
and  he  was  entitled  to  a  new  trial  for  good 
cause  shown  under  article  1375,  R.  S.  1895. 

Second.  If  he  was  not  entitled  to  proceed 
under  the  provisions  of  said  article,  then 
the  petition  should  be  treated  a's  a  direct 
suit  to  set  aside  the  judgment,  and  the  same 
should  be  set  aside,  because  (a)  cause  No. 
832,  by  reason  of  Inaction  and  failure  to 
prosecute  by  plaintlSs,  had  been  abandoned, 
whereby  the  cause  had  been  discontinued 
and  the  court  had  lost  jurisdiction,  of  the 
subject-matter  and  parties,  so  that  no  valid 
Judgment  could  be  rendered,  (b)  If  the  suit 
liad  not  been  discontinued,  then  the  judg- 
ment should  be  set  aside  because  Di  Palma 
had  a  meritorious  defense,  and  the  Judgment 
was  rendered  through  fraud,  accident,  or 
mistake  without  negligence  upon  plaintiffs' 
part. 

Upon  trial  of  the  cause  before  a  jury,  the 
court  gave  a  peremptory  instruction  for 
plaintiffs,  and  judgment  was  rendered  in 
their  favor. 

'  [1]  Passing  now  to  a  consideration  of  the 
questions  presented  by  this  appeal,  we  are 
of  the  opinion  that  appellees  were  not  en- 
titled to  the  benefit  of  article  1375,  giving 
to  parties  cited  by  publication  the  right  to 
file  a  motion  for  new  trial  within  two  years 
after  the  rendition  of  the  judgment.  The 
recitals  in  the  judgment  in  cause  832  as  to 
service  upon  Di  Palma  are  conflicting.  It 
first  recites  that  he  had  been  personally  serv- 
ed with  citation,  and  had  appeared  by  his 
attorney,  James  P.  Hague.  Thereafter  it 
recites  that  he  had  been  served  with  citation 
by  publication,  bad  made  default,  and  an 
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attorney  had  been  api>olnted  to  represent 
him.  Eren  If  we  give  controlling  effect  to 
the  last  recital,  the  undisputed  fact  never- 
theless remains  that  he  did,  In  fact,  appear 
In  the  cause  and  this  gave  the  court  juris- 
diction oyer  his  person,  which  was  not  af- 
fected by  the  subsequent  issuance  of  citation 
and  service  thereof  by  publication ;  provided 
the  cause  had  not  been  discontinued.  We 
think,  though,  the  direct  attack  upon  the 
Judgment  was  well  taken,  and,  under  the 
undisputed  facts,  the  court  properly  instruct- 
ed the  jury  to  find  for  appellees. 

[2]  From  statement  of  the  case  made.  It 
will  be  noted  that  attorneys  for  both  plain- 
tiffs and  defendants  were  dead  in  1897.  No 
action  whatever  was  taken  from  1887,  to 
1897,  except  entry  of  two  orders  of  continu- 
ance In  1888,  and  certainly  there  was  no  ac- 
tive prosecution  of  the  cause  during  this 
period  of  time.  It  may  have  been  the  two  at- 
torneys had  the  case  in  mind,  and  that  this 
inaction  did  not  operate  as  a  discontinuance, 
but  from  1897  until  1907  there  was  no  order 
In  the  cause  whatever,  the  same  remained' 
wholly  passive,  and  nothing  evidencing  an  In- 
tention to  prosecute,  except  the  filing  of  the 
motion  In  1900 -to  substitute  petition  and  the 
issuance  and  service  of  process  thereon  upon 
certain  of  the  defendants  then  residing  in  El 
Paso  county.  Under  the  decisions  In  Beck  v. 
Avondlno,  20  Tex.  Civ.  App.  330,  50  S.  W.  209, 
Punchard  ▼.  Delk,  77  Tex.  104,  13  S.  W.  616, 
Flanagan  v.  Smith,  21  Tex.  493,  Johnson  v. 
Ward,  21  Tex.  476,  and  Pennlman  v.  Tinsley 
(Civ.  App.)  76  8.  W.  367,  we  think  it  clear 
that,  under  the  facts  stated,  it  would  be  pre- 
sumed that  the  cause  had  been  abandoned 
and  discontinued  as  a  matter  of  law,  and,  If 
In  law  these  facts  did  operate  as  a  discontin- 
uance, then  the  court  lost  jurisdiction  of  the 
subject-matter  and  parties,  which  could  only 
be  regained  by  the  institution  of  a  new  suit 
In  Beck  v.  Avondlno  it  was  held  a  delay  of 
five  years  in  failing  to  prosecute  would  ordi- 
narily be  held  to  be  an  abandonment  and  to 
operate  as  a  discontinuance.  In  Punchard  v. 
Delk,  a  delay  of  26  years  was  held  to  have 
the  same  effect,  and  the  court  said  a  much 
shorter  delay  would  have  warranted  the 
same  conclusion.  In  Flanagan  v.  Smith  a  de- 
lay of  nearly  five  years  in  the  justice  court 
was  held  to  have  the  same  effect 

There  is  no  merit  In  the  contention  of  ap- 
pellants that  a  discontinuance  was  prevented 
by  article  1279,  R.  S.,  by  the  terms  of  which 
undisposed  of  cases  are  continued  by  opera- 
tion of  law.  We  do  not  see  the  applicability 
of  the  statute  quoted  to  the  question  Involv- 
ed, and,  besides,  this  statute  had  been  enact- 
ed prior  to  the  rendition  of  the  decisions 
quoted. 

[3]  In  the  cases  quoted,  the  point  was  rais- 
ed upon  appeals,  and  not  by  direct  attack  up- 
on the  judgment,  but  the  direct  question  of 
discontinuance  was  decided,  and,  if  there  was 
a  discontinuance,  the  point  can  be  as  well 


made  In  direct  attadc  as  by  appeal,  for  the 
effect  of  a  discontinuance  Is  to  deprive  the 
court  of  Its  jurisdiction.  It  may  be  well  here 
to  also  state  that  in  reaching  the  conclusions 
expressed  in  this  opinion  the  court  has  dear- 
ly In  mind  the  fact  that  a  different  rule  ap- 
plies In  cases  of  appeal  or  writ  of  error  and 
in  direct  attack  upon  a  judgment  as  to  errors 
which  are  available.  Many  errors  which 
would  be  available  in  the  first  Instance  would 
not  be  In  the  second. 

[4]  If  it  be  conceded  that  cause  832  had  not 
been  discontinued  so  as  to  derive  the  court 
of  jurisdiction  to  render  the  judgment  tawein 
attacked,  then  we  are  of  the  further  opinion 
that  appellees  brought  themselves  clearly 
within  the  rule  which  grants  relief  against 
a  judgment  obtained  by  fraud,  unmixed  with 
negligence  upon  their  part  In  a  suit  against 
which  there  was  a  good  defense.  The  fact 
that  the  judgment  was  taken  when  there  had 
been  an  Intervening  period  of  20  years  during 
which  there  appears  to  have  been  no  active 
prosecution  of  the  suit  except  the  filing  of 
motion  to  substitute  in  1900,  of  which  appel- 
lees had  no  notice,  and  upon  which  no  order 
was  entered  until  1907,  no  notice  of  the  re- 
sumption of  the  prosecution ;  after  the  origi- 
nal attorneys  had  both  been  dead  for  at  least 
10  years;  after  Di  Palma  and  his  vendee  had 
been  absent  from  the  state  for  many  years, 
and  the  parties  must  reasonably  have  known 
that  they  bad  been  lulled  into  a  sense  of  se- 
curity by  the  long  period  of  time  which  had 
elapsed;  the  further  fact  that  the  judgment 
was  rendered  without  any  legally  substituted 
petition  before  the  court  so  far  as  Di  Palma 
was  concerned — these  facts  we  think  In  law 
constituted  such  a  fraud  upon  appellees  as 
would  entitle  them  to  have  the  judgment  set 
aside,  provided  they  had  a  good  defense,  and 
were  not  negligent  We  do  not  mean  to  im- 
ply that  appellants,  their  attorneys,  or  the 
honorable  court  rendering  said  judgment 
were  guilty  of  any  active  fraud  or  deception, 
practiced  upon  appellees,  but  that  the  facts 
stated  In  law  constituted  such  fraud  as 
would  Invoke  the  aid  of  a  court  of  equity  to 
relieve  against  It 

[S]  As  to  the  substitution  of  petition.  It  la 
urged  that  Di  Palma  had  constructive  notice 
thereof  by  virtue  of  entry  of  motion  upon 
the  motion  docket  Article  1468,  R.  S.,  pro- 
vides that  notice  of  motions  in  a  suit  pending 
is  given  by  the  filing  of  the  motion  and  entry 
thereof  In  the  motion  docket  during  the  term. 
This  article,  however.  Is  controlled  by  article 
1498,  providing  for  three  days  notice  of  mo- 
tions to  substitute,  and  the  notice  contem- 
plated refers  to  notice  In  some  of  the  modes 
prescribed  by  law.  Watson  v.  Miller,  68  Tex. 
176,  6  S.  W.  680.  The  judgment  in  cause 
832  was  rendered  by  default  by  court  when, 
ns  we  have  seen,  a  jury  was  demanded  by  de- 
fendants, and  the  cause  was  on  the  Jury 
docket.  The  failure  to  try  cause  before  ai 
jury  Is  one  of  the  fraudulent  acts  alleged  by 
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appellees,  bnt  this  la  Immateriel,  If  the  Jndt;- 
ment  was  otberwlse  rightfully  rendered.  Aa 
a  matter  of  fact,  Dl  Palma  did  not  appear 
and  was  defaulting  at  time  Judgment  was 
rendered,  and  he  lost  no  snbstantial  rlirht  be- 
cause of  the  court's  failure  to  Impanel  a  Jury 
and  submit  the  case  to  It. 

[I]  It  is  strenuously  urged  that  a  good  de- 
fense was  not  shown,  and  that  appellees  ap- 
pear to  have  been  negligent.  Tliat  appellees 
did  not  show  a  good  record  title  or  a  good 
limitation  title,  and  that  they  must  have  af- 
flrmatively  shown  the  result,  would  have  beoi 
different  had  they  been  permitted  to  urge 
tbelr  defense.  We  apprehend,  however,  that 
this  Is  not  the  rule.  The  writers,  perhaps 
liare  not  always  been  exact  In  their  state- 
ment of  the  rule.  It  is  sometimes  stated  that 
a  good  or  a  meritorious  defense  must  be 
Bbown,  but  we  think  the  correct  statement  of 
the  rule  is,  and  that  the  terms  quoted  mean 
only,  that  it  is  necessary  to  reasonably  show 
the  result  would  probably  have  been  differ- 
ent Owens  T.  Foley,  42  Tex.  Civ.  App.  49, 93 
8.  W.  1003;  Plummer  v.  Power,  29  Tex.  6; 
Overton  v.  Blum,  60  Tex.  423;  Johnson  v. 
Templeton,  60  Tex.  288;  Davis  v.  Cfaalfant, 
81  Cal.  627,  22  Pac.  972.  When  this  is  shown, 
the  measure  of  the  law  is  fulfilled,  and  the 
parties  are  then  relegated  to  their  original 
status  of  plaintiff  and  defendant,  with  the 
burden  of  proof  resting  upon  the  plaintiff  to 
make  his  case,  leaving  the  defendant  the 
right,  if  he  sees  fit,  to  rely  merely  upon  the 
weakness  of  his  adversary's  case.  Appellees 
showed  beyond  question  that  as  to  portions 
of  the  land  in  controversy  they  had  had  ac- 
tual possession  thereof  for  many  years  prior 
to  1S87,  and  certainly  made  a  prima  fade  de- 
fense on  question  of  limitation.  It  was  not 
necessary  for  them  to  assume  the  burden  of 
proving  title  as  an  original  plaintiff,  but,  in 
order  to  set  Judgment  aside,  It  was  necessary 
only  to  show  a  prima  facie  title.  The  appel- 
lants offered  no  evidence  of  their  own  title 
except  the  Judgment  in  controversy,  and, 
when  the  requirements  of  the  law  were  met 
by  appellees  so  as  to  show  as  a  matter  of  law 
that  this  Judgment  should  be  set  aside,  then 
the  parties,  as  stated  above,  were  relegated  to 
theh:  original  status  as  plaintiff  and  defend- 
ant, and,  plaintiffs  there  (appellants  here) 
chowlng  no  title,  verdict  was  properly  in- 
■tmcted  for  appellees. 

[7]  rrom  the  testimony  of  Dl  Palma  quot- 
ed it  is  clear  he  was  guilty  of  no  negligence. 
He  did  not  leave  the  country  until  three 
yean  after  the  Institntion  of  the  suit,  during 
which  time  there  was  no  active  prosecution. 
Be  had  employed  an  attorney  who  had  prom- 
ised to  look  after  his  Interests  and  keep  him 
adrlsed  and  upon  which  he  relied,  and  as  a 
nutter  of  fact  for  17  years  the  cause  had 
■lumbered,  and  any  reasonable  man  would 
hara  supposed  it  had  been  permanently  aban- 
doned.   Under  these  circumstances,  we  do 


not  think  Di  Palma's  fallnre  to  make  Inquiry 
can  be  imputed  to  him  as  negligence. 

[I]  It  is  Insisted  that  his  answer  constitut- 
ed a  crosfi-action  and  prayer  for  affirmative 
relief,  and  he  was  thereby  charged  with  the 
duty  of  prosecuting  his  cross-action.  The 
contention  that  it  constituted  a  cross-action 
Is  based  upon  the  language  of  the  prayer 
quoted  above.  Such  was  not  its  legal  effect 
Free  v.  Burgees  (Sup.)  133  8.  W.  421;  Wet- 
sell  V.  Hopkins,  29  Tex.  Civ.  App.  218,  67  S. 
W.  1076;  Hoodless  v.  Winter,  80  Tex.  638,  16 
8.  W.  427;  Short  v.  Hepburn,  89  Tex.  622,  35 
B.  W.  1057. 

[1]  Being  defendants,  no  duty  rested  upon 
appellees  to  give  attention  to  the  cause  with 
view  of  forcing  a  trial,  but  they  could  remain 
entirely  passive.  Latta  v.  Wiley  (Civ.  App.) 
92  &  W.  436. 

Conceding,  then,  that  the  cause  had  not 
been  discontinued,  we  therefore  hold  that  ap- 
pellees under  the  facts  shown  were  entitled 
as  a  matter  of  law  to  have  the  Judgment  In 
832  set  aside  upon  the  ground  of  fraud,  that 
the  result  would  probably  have  been  different 
had  they  been  permitted  to  urge  their  defens- 
es, and  that  they  were  not  guilty  of  negli- 
gence such  as  would  bar  such  right 

By  their  flfterath  assignment  of  error  up- 
pellants  complain  of  the  action  of  the  court 
in  peremptorily  instructing  the  Jury  to  And 
for  appellees;  their  contention  being  that  it 
was  for  the  Jury  to  determine  whether  the 
appellees  were  entitled  to  have  the  Judgment 
in  832  set  aside. 

As  we  have  seen,  the  only  evidence  of  title 
offered  by  appellants  was  this  Judgment  It 
we  are  correct  In  onr  holding  that  cause  832 
had  been  discontinued,  then  the  Judgment  as 
a  matter  of  law  was  properly  set  aside,  and 
the  parties  relegated  to  their  original  status 
of  plaintiffs  and  defendants,  with  the  burden 
of  proving  title  resting  upon  appellants.  The 
Judgment  upon  which  their  title  rested  hav- 
ing fallen,  the  court  properly  Instructed  for 
the  defendants  in  cause  832,  who  are  here  aa 
appellees.  Under  the  other  view  of  the  case, 
the  facta  in  regard  to  the  alleged  fraud  and 
negligence  are  undisputed.  The  undisputed 
facts  also  show  a  prima  fade  defense  of  title 
by  limitation  in  appellees,  and  that  the  result 
would  probably  have  been  different  had  they 
been  permitted  to  urge  the  same.  Under 
this  theory  of  the  case  the  Instructed  verdict 
wae,  therefore,  proper. 

The  record  and  briefs  in  this  case  are  most 
voluminous,  requiring  most  tedious  and  ex- 
haustive examination.  Appellants  present  53 
assignments  of  error,  all  of  which  are  over- 
iiiled.  It  would  serve  no  useful  purpose,  and 
protract  this  opinion  to  an  unreasonable 
length,  to  discuss  them  in  detail.  Many  of 
them  are  necessarily  Involved  in  and  dispos- 
ed of  by  the  views  herein  expressed.  They 
have  all  received  the  careful  consideration 
demanded  by  the  Importance  of  the  questions 
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raised  by  this  appeal  and  by  the  great  value 
of  the  subject-matter  of  the  litigation. 
Affirmed. 

PETICOLAS,  C.  J.,  disqualified  and  not 
sitting. 

On  Rehearing. 

HIGOINS,  J.  [10]  In  deference  to  request 
of  counsel  for  appellants,  the  trial  court  filed 
conclusions  of  law  and  fact,  although  the 
cause  was  tried  before  a  jury,  which  render- 
ed a  verdict  for  appellees  in  accordance  with 
ai  peremptory  instruction.  In  their  motion 
for  rehearing  appellants  vigorously  insist 
that  this  court  erred  In  failing  to  sustain 
various  assignments  of  error  directed  against 
the  correctness  of  such  conclusions  of  the 
trial  court. 

We  attach  no  Importance  whatever  to  such 
conclusions,  and  regard  them  as  surplusage 
wholly.  The  statute  contemplates  the  filing 
of  such  statements  in  cases  tried  before  the 
court.  The  question  presented  to  this  court 
is  the  correctness  of  the  trial  court's  action 
In  giving  a  peremptory  instruction  for  appel- 
lees, and,  If  this  action  was  proper,  it  is  un- 
important to  determine  whether  the  trial 
court  predicated  its  action  upon  correct  or  in- 
correct conclusions  of  law  and  fact 

Motion  for  rehearing  is  overruled. 


COX  et  al.  V.  JANES. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Nov.  22,  1911.) 

Execution  (I  201*)— Claimants  —  Rbtubw — 

Pbopebtt  Claimed. 

Under  Rev.  St.  1895,  art  5S10,  providing 
that,  where  property  upon  which  execution  has 
been  levied,  is  claimed  by  a  third  person,  and 
taken  by  him,  and  judgment  has  been  rendered 
against  sncli  claimaut,  a  return  of  the  property 
in  as  good  condition  as  received  shall  operate 
as  a  satisfaction  of  the  judgfment  claimants  of 
property  attached  cannot  discharge  a  judgment 
against  themselves  by  an  offer  to  return  only 
a  part  of  the  property,  and  pay  for  the  part 
which  they  had  sold. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Dec  Dig.  S  201.»] 

Appeal  from  District  Court,  Comanche 
County;   J.  H.  Arnold,  Judge. 

Action  by  R.  T.  Janes  against  Claude  Cox 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  rendered. 

O.  E.  Smith,  for  appellants.  Callaway  & 
Callaway,  for  appellee. 

RICE.  J.  On  the  20th  of  April,  1909,  ap- 
pellant Cox  obtained  Judgment  in  the  district 
court  of  Comanche  county  for  the  sum  of 
$1,213.36  against  J.  Hatley  and  J.  B.  Fielder. 
Thereafter,  on  the  30th  of  said  motath,  he 
caused  execution  to  be  issued  on  said  Judg- 
ment and  levied  upon  a  stock  of  drugs  and 
druggist  sundries,  as  the  property  of  said  J. 


Hatley,  situated  In  the  town  of  Bibb,  in 
said  county.  On  the  4th  of  May  thereafter, 
J.  B.  Green  made  claim  thereto,  executing 
affidavit  and  bond,  as  required  by  law,  with 
R.  T.  Janes  and  J.  C.  Evans  as  sureties  there- 
on, whereuiJon  V.  L.  Jackson,  the  sheriff,  re- 
leased said  property  to  safd  Green,  the 
claimant  who  took  possession  thereof;  said 
officer  making  the  proper  return  of  the  claim- 
ant's oath,  bond,  and  writ  to  the  district 
court,  as  required  by  law,  where  said  case 
was  duly  filed  and  docketed.  Thereafter,  on 
the  20th  of  October,  judgment  was  rendered 
therein  by  default  against  Green  and  his 
sureties  for  the  value  of  said  property,  as 
fixed  by  the  sheriff  at  the  sum  of  $800,  with 
legal  interest  thereon  from  the  date  of  such 
Itond.  No  appeal  having  been  taken  from 
said  judgment  on  the  1st  of  January  there- 
after said  Cox  caused  execution  to  be  issued 
thereon  against  Green  and  his  sureties, 
which  was  placed  in  the  hands  of  Jackson, 
the  sheriff,  for  execution.  Whereupon  ap- 
pellee, Janes,  one  of  the  sureties  on  said 
bond,  and  against  whom  judgment  had  beai 
rendered,  filed  suit  in  the  district  court 
against  Cox  and  Jackson,  seeking  to  enjoin 
the  levy  of  said  execution  upon  his  property, 
chiefly  upon  the  ground  that  said  Judgment 
had  been  satisfied,  in  that  be,  in  behalf  of 
himself.  Green,  and  his  cosurety,  Evans,  bad. 
within  10  days  after  the  roidltlon  of  said 
judgment  tendered  said  stock  of  drugs  to  the 
sheriff  of  said  county  in  as  good  condition 
as  when  claimant  received  them,  which  ten- 
der was  refused  by  said  sheriff.  Said  writ 
was  issued  as  prayed  for,  and  served  upon 
Cox  and  the  sheriff,  restraining  them  from 
further  undertaking  to  collect  said  judgment. 
Appellants  Cox  and  Jackson  answered  in 
said  cause,  denying  that  said  stock  of  goods 
was  ever  tendered  or  returned  by  appellee 
to  said  sheriff,  but  that  only  a  part  thereof 
was  tendered,  for  which  reason  he  declined 
to  accept  the  same.  A  trial  of  the  issue 
thus  presented  was  had,  resulting  in  a  ver- 
dict in  behalf  of  appellee,  and  Judgment  was 
entered  that  the  temporary  injunction  there- 
tofore issued  be  made  perpetual,  from  which 
this  appeal  is  taken. 

Appellants  requested  the  court  to  peremp- 
torily Instruct  the  Jury  to  return  a  verdict 
in  their  behalf,  on  the  ground  that  the  un- 
contradicted evidence  showed  that  only  a 
part  and  not  all  of  the  stock  of  drugs,  if 
tendered  at  all,  was  tendered  back  by  ap- 
pellee to  the  sheriff  in  as  good  condition  as 
when  taken  tmder  the  claimant's  bond.  As 
the  refusal  of  this  instruction  goes  to  the 
merits  of  the  controversy  here  raised,  we 
think  it  only  necessary.  In  the  view  we  hare 
taken  of  this  case,  to  pass  upon  it,  though 
there  are  several  other  assignments.  We 
have  carefully  considered  the  entire  evidence 
with  the  view  of  determining  the  question 
here  presented,  and,  after  so  doing,  we  are 


*For  other  cases  u«  sams  topic  and  section  NUMBBR  la  Dec.  Dig.  *  i 
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constrained  to  believe  that  the  nncontradlct- 
ed  evidence,  as  claimed,  shows  that  only  a 
part  of  the  property  levied  upon  was  ten- 
dered back  to  the  sherlfl.  It  appears  that 
soon  after  the  execution  of  the  claimant's 
bond  the  stock  of  goods  was  exposed  for  sale 
by  Green  and  the  party  to  whom  he  sold 
them.  It  seems,  according  to  the  lowest  es- 
timate as  fixed  by  the  evidence,  that  at  least 
$T0  worth  of  the  stock  had  been  sold  during 
the  interim  between  the  giving  of  the  claim- 
ant's bond  and  the  Judgment  thereon.  And 
plaintlfT  himself  testified  that  when  he  un- 
dertook to  tender  the  property  to  the  sheriff 
that  said  officer  stated  that  he  was  willing 
to  receive  it,  provided  all  of  the  goods  were 
there;,  and  that  he  admitted  at  that  time 
that  a  lot  of  said  goods  had  been  sold  off; 
that  be  could  not  return  them  all  because  of 
that  fact,  but  that  be  was  willing  to  pay 
the  difference,  damages,  and  costs,  etc. 
There  was  other  evidence  tending  to  show 
that  much  more  of  the  goods  had  been  sold 
off  than  embraced  In  the  estimate  of  |70. 

Article  6310  of  the  Revised  Civil  Statutes 
of  1S95,  provides  that  in  this  class  of  cases, 
it  within  10  days  from  the  rendition  of  Judg- 
ment against  a  claimant  he  shall  return  such 
property  in  as  good  condition  as  be  received 
It,  and  pay  for  the  use  of  the  same,  together 
with  damages  and  costs,  such  delivery  and 
payment  shall  operate  as  a  satisfaction  of 
such  judgment.  This  statute  is  intended  for 
the  benefit  of  the  claimant  and  his  sureties, 
allowing  them  to  discharge  a  judgment  ren- 
dered against  them  by  the  return  of  the 
property  In  as  good  condition  as  when  it  was 
received,  paying  for  Its  use,  etc.  Such  being 
the  case,  it  seems  to  us  that  they  must  bring 
themselves  substantially  within  its  provi- 
sions before  they  are  entitled  to  its  benefits. 
Can  they  do  this  by  returning  only  a  part 
of  the  property,  offering  to  pay  the  value  of 
the  missing  part,  if  any?  We  think  not. 
The  statute  requiring  a  return  of  the  prop- 
erty means,  we  think,  the  identical  property 
Itself,  and  nothing  less  than  this  will  satisfy 
this  requirement.  This  was  held  in  Better- 
ton  V.  Buck,  2  WiUson,  Civ.  Cas.  Ct.  App. 
{  202.  In  Parlin  &  Orendorff  Co.  v.  Coffey, 
25  Tex.  Civ.  App.  218,  61  S.  W.  612,  where 
it  was  contended  that  If  the  property  when 
tmdered  back  was  in  as  good  condition,  rea- 
sonable wear  and  tear  thereof  resulting  from 
careful  use  excepted,  then  it  met  the  require- 
ments of  the  statute.  Mr.  Justice  Bookout, 
discussing  this  feature  of  the  case,  said: 
"The  statute,  however,  requires  that  that 
property  when  tiendered  back  shall  be  in  as 
good  condition  as  when  the  claimant  received 
it.  This  Is  the  condition  upon  which  the 
claimant  Is  permitted  to  satisfy  the  Judg- 
ment by  return  of  the  property.  The  condi- 
tion is  absolute;  it  does  not  admit  of  the 
construction  songht  to  be  placed  upon  it  by 
the  plaintiff  in  error." 


In  other  Jurisdictions  cases  have  gone  to 
Judgment  on  forthcoming  bonds,  given  In  ac- 
tions of  replevin,  in  which  it  has  been  held 
that  the  obligors,  in  order  to  discharge  the 
bond,  must  return  the  identical  property 
which  they  have  received.  Hazlett  v.  Wlth- 
erspoon  (Miss.)  2S  South.  150,  and  cases  there 
cited;  Binkley  v.  Dewall,  58  Pac.  1028;  ^ 
84  Cyc.  675.  In  Willis  v.  Chowning,  18  Tex. 
Civ.  App.  625,  46  S.  W.  45,  It  was  suggested 
that  a  substantial  compliance  with  the  stat- 
ute in  this  respect  was  sufficient  The  facts, 
horwever,  In  that  case  were  quite  different 
from  those  in  this  with  reference  to  this  fea- 
ture of  the' case.  In  the  Instant  case,  a  sub- 
stantial part  of  the  stock  of  drugs  had  been 
disposed  of  by  sale  before  the  claimant  of- 
fered to  return  them.  Certainly  it  cannot 
be  contended,  under  these  conditions,  that 
the  claimant  or  his  sureties  would  have  the 
right  to  return  the  remainder  and  be  en-, 
titled  to  a  discharge,  even  though  he  should 
proffer  to  pay  for  the  value  of  the  articles 
sold. 

Believing  that  the  court  erred  In  falling  to 
give  the  special  charge  requested,  the  Judg- 
ment Is  reversed  and  here  rendered  in  behalf 
of  appellants. 

Reversed  and  rendered. 


PECOS  &  N.  T.  RY.  CO.  et  at  T.  COX. 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Oct.  18,  1911.    Rehearing  De- 
nied Dec.  13,  1911.) 

1.  Apfs&l  and  Error  (J  !)07*)  —  Presump- 
tions—Absence  OF  Statement  of  Facts— 
Pleadings. 

In  the  absence  of  a  statement  of  facts,  it 
must  be  presumed  on  appeal  that  allegations 
of  fact  In  the  petition  were  proved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  2011-2915;    Dec.  Dig.  S 

2.  Railboads  a  24*)  —  Actions  —  Service — 
Sebvics  upon  Agent. 

If  several  railroads,  though  ostensibly  op- 
erated independently  are  in  fact  parts  of  one 
line,  owned  and  controlled  by  one  of  the  roads, 
for  which  the  others  act  as  agents,  the  controll- 
ing company  is  liable  for  the  acts  of  tiie  oth- 
ers, so  that  service  upon  any  of  the  others  is 
sufficient  as  service  upon  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  52-56 ;    Dec.  Dig.  §  i!4.»] 

3.  Appeai,  and  Error  (§  914*)  —  Presump- 
tions—Sebvick  OF  Process. 

Though  a  petition  alleged  that  defendant 
railroad  company  had  an  agent  in  H.  county, 
if  it  was  also  served  in  P.  county,  it  will  be 
presumed  that  the  necessary  steps  were  taken 
to  make  the  issuance  of  the  process  in  P.  coun- 
ty legal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3093-3698;  Dec.  Dig.  § 
914.»] 


'  Reported  In  full  In  tbe  Pacific  Reporter;  report- 
ed as  a  memorandum  decision  without  opinion  In  0 
Kan.  App.  891. 
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4.  Appkai.  aitd  Ebbob  ({  671*)— STAmaNT 

OF  Facts— Effect  of  Absence. 

An  assignment  of  error  depending  on  the 
facts  cannot  be  considered,  In  the  absence  of  a 
statement  of  facts. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2867-2872;  Dec  Dig.  i 
671.*] 

Appeal  from  District  Court,  Etale  County; 
L.  S.  Kinder,  Judge. 

Action  by  C.  B.  Cox  against  the  Pecos  & 
Northern  Texas  Railway  Company  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

See,  also,  140  S.  W.  1078. 

Terry,  Gavin  &  Mills,  Roscoe  Wilson,  and 
Madden,  Trulove .  &  KImbrough,  for  appel- 
lants. R.  R.  Hazlewood  and  Lumpkin,  Mer- 
rill &  Lumpkin,  for  appellee. 

FLY,  J.  This  is  a  suit  by  appellee  against 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany, the  Southern  Kansas  Railway  Com- 
pany of  Texas,  and  the  Atchison,  Topeka  & 
Santa  fi  Railway  Company  for  damages  to 
a  shipment  of  617  cattle  from  Plainvlew, 
Tex.— 225  to  Hamilton,  Kan.,  104  to  Toronto, 
Kan.,  88  to  Higglns,  Tex.,  and  200  to  Kansas 
City,  Mo. — which  It  was  alleged  arose  from 
delay  at  the  initial  point  and  along  the  route. 
The  last-named  railroad  company  did  not  an- 
swer, Irat  an  amicus  curise  presented  an  ex- 
ception to  the  service  on  that  company.  The 
other  companies  filed  answers,  denying, 
among  other  things,  the  partnership  alleged 
to  exist  between  them  and  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company.  A 
trial  by  Jury  resulted  in  a  verdict  and  Judg- 
ment against  all  of  the  appellants  for  $5,- 
609.56. 

The  statement  of  facts  and  bills  of  excep- 
tion filed  with  the  record  have  been  strick- 
en out  by  this  court,  and  a  written  opinion 
filed  giving  the  reasons  for  that  action.  That 
opinion  is  adhered  to,  and  the  assignments 
must  be  considered  without  aid  from  the 
statement  of  facts  or  bills  of  exception. 

It  was  alleged  In  the  petition  "that  in  trutb 
and  In  fact  said  defendants,  although  sep- 
arately Incorporated,  are  in  reality  but  one 
corporation,  and  are,  and  were  on  all  the 
dates  herein  mentioned,  an  entirety,  and  are 
and  were  under  the  same  management  and 
control,  and  that  the  parts  of  said  continuous 
line  of  railway  which  extends  from  Plain- 
view,  Tex.,  to  Higglns,  Tex.,  as  aforesaid, 
while  ostensibly  owned  and  operated  by  the 
Pecos  &  Northern  Texas  Railway  Company 
and  the  Southern  Kansas  Railway  Company 
of  Texas,  are  in  fact  owned  and  operated 
by  the  defendant  Atchison,  Topeka  &  Santa 
F6  Railway  Company,  and  are  but  agents, 
partners,  and  subcorporatlons  of  the  said  de- 
fendant the  Atchison,  Topeka  &  Santa  F6 
Railway  Company." 

[1, 2]  If  those  allegations  were  proved,  and 
In  the  absence  of  a  statement  of  facts  we 


must  presume  they  were,  service  on  either 
of  the  roads  was  service  upon  the  Oul^ 
Colorado  &  Santa  Ffi  Railway  Company. 
This  matter  was  fully  settled  In  the  case  of 
Rule  V.  RaUway,  05  Tex.  51,  65  a  W.  27, 
55  L.  R.  A.  861,  where  It  is  held:  "The  au- 
thorities cited  fully  sustain  the  proposition 
that,  when  one  corporation  makes  use  of 
another  as  its  instrument  through  which  to 
perform  its  business,  the  principal  corpo- 
ration is  really  represented  by  the  agents 
of  the  Bubcorporation,  and  its  liability  is 
Just  the  same  as  if  the  principal  corporation 
had  done  the  business  In  its  own  name." 
Again,  it  was  said  by  the  court:  "By  organ- 
izing the  Chicago,  Hock  Island  &  Texas  Rail- 
way Company,  and  through  it  operating  the 
railroad  in  Texas,  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  was  doing  its 
business  in  Texas  by  and  through  those  per- 
sons who  purported  to  represent  the  sub- 
corporation,  and  the  principal  corporation 
was  legally  in  Texas  through  Its  said  agents, 
and  was  liable  to  suits  In  the  courts  of  this 
state  by  service  of  process  upon  the  agents 
which  represented  It  In  that  business."  The 
decision  is  well  fortified,  by  precedents  and 
decisions  of  courts  of  the  highest  authority. 
A  corporation  will  not  be  allowed  to  escape 
liability  by  the  flimsy  subterfuge  of  changing 
its  name  at  the  state  border,  but  the  trans- 
parent mask  will  be  thrust  aside  by  the 
courts,  and  the  true  actor  exposed  to  view 
and  responsibility  fixed  upon  It 

[3]  Under  the  tacts  alleged  In  this  case, 
and  found  by  the  Jury  to  have  been  proved, 
the  Gulf,  Colorado  &  Santa  FS  Railway 
Company  was  in  court  by  service  upon  the 
other  two  railroad  companies,  and  was  also 
In  court  by  service  upon  its  agent  In  Potter 
county,  if  it  was  so  cited,  as  the  presump- 
tion would  prevail  that  the  necessary  steps 
were  taken  to  render  the  issuance  of  the 
process  to  Potter  county  legal,  although  it 
was  alleged  that  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  had  an  agoit 
in  Hale  county.  Baber  v.  Brown,  64  Tex. 
99;  Lauderdale  v.  Ennla  Stationery  Co.,  80 
Tex.  496,  16  S.  W.  308.  The  first  assignment, 
which  attacks  the  service  as  to  the  Atchison, 
Topeka  &  Sant»  F£  Railway  Company  is 
therefore  overruled. 

There  is  no  merit  in  the  second  assignment 
of  error,  even  though  supported  by  the  facts- 
stated  in  the  brief,  which  it  is  not 

All  of  the  assignments  of  error  from  the 
second  to  the  fifty-eighth  Inclusive  are  based 
upon  the  statement  of  facts  and  bills  of  ex- 
ception which  have  been  stricken  out,  and 
have  therefore  no  basis  to  entitle  them  to- 
consideration. 

[4]  The  fifty-ninth  assignment  of  error  is 
based  on  the  proposition  that  the  facts  show- 
ed a  delay  at  a  certain  place,  and  that,  as 
there  was  no  allegation  to  support  damages 
for  delay  at  that  particular  place,  the  court 
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Bbonld  bare  witbdrawn  tliat  matter  from 
consideration  of  the  jury,  as  was  reqaested 
In  a  apedal  charge.  The  vitality  of  the  as- 
glgmnent  necessarily  flows  from  the  facts, 
and,  there  being  none,  it  must  therefore 
fall.  The  same  is  true  of  the  remaining  as- 
dgnments  of  error. 
The  Judgment  is  affirmed. 


RUSHING  et  aL  t.  MITCHBLIj. 

(Coart  of  CStU  Appeals  of  Texas.    Aastin. 

Nov.  22,  19U.) 

EVIDEHCE  (J  460*)— CONTBACT  FOB  COMMIS- 
SIONS—PaROI,  Evidence. 
An  addition  was  platted,  the  plat  being 
ncorded,  bat  only  part  of  the  addition  was 
known  by  its  name.  Plaintiff  contracted  to 
sell  all  of  the  lota  "known  as"  the  named  ad- 
dition, except  those  already  sold.  A  receipt 
for  payments  of  lots  sold  recited  that  the  de- 
fendants had  received  from  plaintiff  certain 
money  as  credit  on  a  contract  concerning  the 
tale  of  lands  in  the  named  addition.  Held, 
that  parol  evidence  was  not  admissible  to  show 
that  the  contract  referred  to  only  that  part  of 
the  addition  known  by  its  name;  it  being  the 
obvious  intention  of  the  parties  to  include  all 
the  addition. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2115-a28;   Dec.  Dig.  S  460.*] 

Appeal  from  District  Court,  Bosque  Coun- 
ty; O.  li.  Lodcett,  Judge. 

Action  by  L.  B.  Mitchell  against  J.  A. 
Rushing  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

3.  S.  Bounds  and  Cureton  &  Cureton,  for 
appdlants.  E>.  B.  Mayfleld  and  Lumpkin, 
Merrill  &  Lompkln^  for  appellee. 

SET,  0.  J.  Ttals  Is  the  second  appeal  In 
this  case,  the  former  having  been  decided  by 
the  Court  of  Civil  Appeals  for  the  Sixth 
district,  and  we  refer  to  that  decision  for  a 
foil  and  correct  statement  of  the  nature  of 
the  suit  Mitchell  v.  Rushing,  55  Tex.  Civ. 
App.  281,  118  S.  W.  582.  With  one  excw 
Oon,  we  think  that  court  correctly  construed 
the  contract,  and  that  the  trial  court  com- 
mitted no  error  at  the  last  trial  in  accepting 
that  decision  as  the  law  of  the  case.  The 
salt  is  founded  npon  a  written  contract  set 
ont  and  construed  on  the  former  appeal. 

We  commend  the  action  of  the  trial  court 
In  Bobmittlng  the  case  to  the  jury  upon  spe- 
cial Issaes,  and  beiieve  that  the  law  would  be 
better  administered  and  fewer  cases  reversed 
If  that  coarse  was  more  frequently  pursued 
In  the  trial  of  dvll  cases.  Responding  to 
the  special  Issues  submitted,  the  jury  found 
0)  that  the  plalntUT,  Mitchell,  had  not  re- 
ceived one-fonrth  of  the  proceeds  of  all 
sales  of  lots  sold  prior  to  the  filing  of  this 
■Bit;  (2)  that  said  one-fourth  of  such  pro- 
weds  amounted  to  1756.77;  (3)  that  the  lots 
and  blocks  north  of  Denmark  street  were  In- 
dnded  in  the  written  contract  between  the 


parties;  and  (4)  that  the  plalntUT,  Mltdiell, 
had  used  reasonable  and  proper  diligence  In 
the  performance  of  his  part  of  the  contract 
There  was  testimony  which  supports  all  of 
these  findings,  and  we  adopt  the  same  as  tbe 
findings  of  fact  by  this  court  Upon  these 
findings  the  trial  court  rendered  judgment 
for  the  plalntUT,  Mitchell,  for  $756.77,  to- 
gether with  6  per  cent.  Interest  thereon,  and 
for  an  undivided  one-fourth  interest  in  the 
lots  and  blocks  remaining  unsold  In  Fair- 
view  and  Roundhouse  additions  to  the  town 
of  Walnut  Springs.  The  decree  specifically 
describes  the  lots  and  blocks  referred  to, 
and  a  portion  of  them  are  north  of  Denmark 
street  but  are  part  of  Falrvlew  addition  to 
Walnut  Springs,  as  tbe  same  was  surveyed, 
platted,  and  recorded  by  the  defendants 
prior  to  the  making  of  the  contract  sued  on. 
The  defendants  have  appealed,  and  presented 
the  case  In  this  court  upon  numerous  as- 
signments of  error,  some  of  which  raise 
questions  which  were  decided  against  appel- 
lants upon  the  former  appeal.  All  the  ques- 
tions have  been  duly  considered,  and  we 
have  reached  the  conclusion  that  no  revers- 
ible error  Is  made  to  appear. 

If  we  could  agree  with  the  Court  of  Civil 
Appeals  for  the  Sixth  district  that  the  con- 
tract was  uncertain  as  to  its  subject-matter, 
and  that  parol  evidence  was  admissible  for 
the  purpose  of  showing  whether  or  not  the 
property  described  In  the  contract  Included 
the  lots  and  blocks  lying  north  of  Denmark 
street,  then  we  would  sustain  appellant's 
assignments  of  error,  which  complain  of  the 
action  of  the  trial  court  In  excluding  testi- 
mony tending  to  show  that  at  the  time  the 
contract  was  made  the  land  south  of  Den- 
mark street  was  generally  known  In  the 
community  as  Falrvlew  addition  to  Walnut 
Springs,  and  that  located  north  of  Denmark 
street  was  not  generally  known  as  any  part 
of  that  addition.  It  Is  true  that  the  contract 
describes  the  property  In  these  words:  "All 
those  certain  lots  and  blocks  of  land  known 
as  Falrvleyr  and  Roundhouse  additions  to 
the  town  of  Walnut  Springs,  Bosque  county, 
Texas,  except  those  heretofore  sold."  The 
tmdlsputed  testimony  shows  that  the  defend- 
ants caused  the  addition  referred  to  to  be 
surveyed  and  platted,  and  the  plat  recorded 
under  that  name.  In  other  words,  the  land 
covered  by  that  addition  was  platted  Into 
blocks,  which  were  subdivided  Into  lots  and 
separated  by  streets.  The  streets  running 
east  and  west  were  named  Virginia,  Ken- 
tucky, Norway,  Sweden,  and  Denmark,  and 
there  was  another  street  north  of  Denmark 
which  contained  no  name,  as  shown  by  the 
plat.  The  streets  running  north  and  south 
were  Waco,  Dallas,  Austin,  and  Hamilton. 
All  the  blocks  south  of  Denmark  street  were 
numbered,  and  those  north  of  Denmark  street 
were  lettered.  The  lots  in  the  several  blocks 
were  numbered  as  far  as  the  unnamed  street 
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beyond  Denmark  street.  In  other  words,  tbe 
territory  between  Denmark  and  the  un- 
named street  was  platted  Into  blocks  and 
subdivided  into  lots;  tbe  blocks  being  desig- 
nated by  letters  and  the  lots  by  munbers, 
ruoning  from  one  to  ten.  The  plat  in  ques- 
tion was  made  by  D.  C.  Morris,  a  dvil  en- 
gineer, In  February,  1906,  and  he  certified 
that  it  was  correct  on  the  18th  day  of  April, 
1906,  and  the  defendants  made  this  indorse- 
ment upon  It:  "State  of  Texas,  C!ounty  of 
Bosque.  We,  J.  A.  and  C.  C.  Rushing,  do 
hereby  adopt  the  above  plat  and  certify  that 
all  sales  hereafter  made  by  ua  shall  be  in 
accordance  with  the  above  plat  Witness 
our  hands  at  Walnut  Springs,  this  the 


day  of  April,  1906.  J.  A.  Rushing  and  C.  C. 
Rushing."  The  plat  with  the  indorsements 
referred  to  upon  it  was  filed  for  record  on 
May  18,  1906,  and  was  duly  recorded  by  the 
county  clerk  of  Bosque  county,  as  shown  by 
his  certificate. 

The  undisputed  testimony  shows  that  the 
map  and  plat  referred  to  was  exhibited  to 
the  plaintiff  before  the  contract  was  made  on 
July  24,  1906;  and  that  he  had  a  copy  of  it 
in  his  hands  when  he  wrote  the  contract 
The  plaintiff  conducted  one  auction  sale  on 
August  29,  1906,  and  disposed  of  about  66 
of  the  lots  lying  south  of  Denmark  street, 
and  did  not  sell  any  lots  lying  north  of  that 
street  Thereafter  he  had  a  partial  settle- 
ment with  the  defendants,  and  they  executed 
and  delivered  to  him  a  receipt,  which  reads 
as  follows:  "Walnut  Springs,  Texas,  8—29 — 
1906.  Received  from  !•.  B.  Mitchell  cash  to 
the  amount  of  $2,114.96,  and  vendor's  lien 
notes  to  the  amount  of  $1,295.04,  making  a 
total  of  $3,410.00  which  is  received  and  ac- 
cepted as  a  credit  on  a  contract  executed  by 
and  between  the  parties  hereto,  dated  July 
24, 1906,  concerning  the  sale  of  lands  in  Fair- 
view  and  Roundhouse  additions  to  Walnut 
Springs,  Bosque  county,  Texas.  J.  A.  Rush- 
ing.   C.  O.  Rushing." 

It  win  be  observed  that  this  receipt,  which 
was  executed  by  the  defendants,  does  not 
describe  the  lots  that  were  sold  as  being  in 
"what  was  knovM  as  Falrvlew  and  Round- 
house additions,"  but  as  being  in  "Falrvlew 
and  Roundhouse  additions."  In  view  of  the 
foregoing  and  undisputed  facts,  we  believe 
that  it  was  the  Intention  of  the  parties  to  in- 
clude in  the  contract  all  the  territory  em- 
braced In  Falrvlew  and  Roundhouse  addi- 
tions to  the  town  of  Walnut  Springs,  as 
such  additions  were  platted,  recorded,  and 
dedicated  by  the  defendants,  and  that  parol 
evidence  was  not  admissible  for  the  purpose 
of  showing  that  It  was  not  Intended  to  In- 
clude that  portion  of  the  Falrvlew  addition 


situated  north  of  Denmark  street  Trae  It 
is  that  part  of  the  addition  was  separated 
from  the  other  portion  by  a  pasture  fence, 
and  was  leased  for  the  current  year  to  a 
tenant;  but,  notwithstanding,  it  was  a  part 
of  that  addition  as  the  same  was  made  by, 
established  by,  and  known  to  the  defend- 
ants, and  as  it  was  made  to  appear  by  the 
recorded  map  to  the  plaintiff. 

In  Kneeland  v.  Valkenburgh,  46  Wis.  434, 
1  N.  W.  63,  32  Am.  Rep.  719,  the  Supreme 
Court  of  Wisconsin  used  this  language:  "We 
also  think  there  Is  sufficient  in  the  deed  to 
Mrs.  Todd  to  show  that  the  plaintiff  did  not 
intend  to  limit  the  grant  to  the  outer  lines 
of  the  streets.  It  is  stated  therein  that  the 
land  conveyed  'is  known  as  the  east  part  of 
lot  number  1,'  etc.  Counsel  for  plaintiff  ar- 
gues that  the  use  of  the  words  'known  as'  in 
the  description  destroys  its  significance  as 
manifesting  an  intention  to  convey  tbe  east 
part  of  the  lot  We  think  otherwise.  A  con- 
veyance of  a  lot  in  a  given  plat,  'known  as 
lot  1,'  or  of  a  parcel  of  land,  'known  as  the 
N.  W.  %  of  section  1,'  in  a  specified  town- 
ship and  range,  without  further  description, 
would  undoubtedly  convey  the  whole  of  the 
lot  or  quarter  section,  even  though  tbe  same 
Included  a  larger  area  than  it  was  generally 
supposed  to  Include.  The  better  opinion 
seems  to  be  that  these  words,  unexplained 
by  the  context,  are  a  mere  formula  to  which 
no  restrictive  effect  can  be  given  when  they 
so  occur  in  a  grant  Hence  we  think  the 
deed  to  Mrs.  Todd  describes  the  premises 
conveyed  to  her  as  the  east  part  of  lot 
1;  and  that  part  of  the  lot  necessarily  ex- 
tends to  the  center  of  the  streets." 

In  this  case,  as  In  that  the  words  "known 
as"  are  not  explained  by  the  context  and  It 
would  seem  that  they  should  be  treated,  as 
they  were  In  that  case,  as  a  mere  formula, 
to  which  no  restrictive  effect  can  be  given. 

We  fully  indorse  all  the  other  rulings  of 
the  Court  of  Civil  Appeals  for  the  Sixth 
district  as  so  well  and  clearly  expressed  in 
the  opinion  of  Mr.  Justice  Hodges,  and  re- 
gret that  we  feel  compelled  to  overrule  that 
court  on  the  question  now  under  considera- 
tion. However,  as  that  Is  not  the  tribunal 
of  final  authority,  and  as  the  course  we  are 
pursuing  will  facilitate  a  decision  of  the 
question  by  the  Supreme  Court,  the  final  au- 
thority in  civil  cases,  we  feel  constrained  to 
decide  tbe  question  as  we  believe  it  should, 
and  finally  will  be,  decided.  This  is  tbe  only 
question  in  the  case  we  desire  to  discuss  in 
this  opinion. 

No  reversible  error  has  been  shown,  and 
the  judgment  is  afiSrmed. 

Affirmed. 
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GORDON  ▼.  AMERICAN  PATRIOTS  OF 
SPRINGFIELD,  ILL. 

(Conrt  of  Civil  Appeals  of  Texas.    Dallas.  Nov. 

4,  1911.    On  Rehearing,  Dec.  2, 

1011.) 

L  Corporations    (|   690*)— Consolidation— 

STATUTOBT  AUTHOBITT. 

Corporations  created  by  different  states 
mg]'  not  consolidate,  unless  the  power  to  do  so 
is  expressly  conferred  by  their  charter  or  by 
the  charter  of  one  of  them,  or  by  some  other 
itatute. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2672;   Dec.  Dig.  S  690.*] 

2.  CoBPOBATions  (I  e90*)— Consolidation- 
Statutory  AtTTHOBITT. 
Where  two  corporations  created  by  differ- 
ent states  attempt  to  consolidate  without  any 
statute  authorizing  consolidation,  the  attempted 
consolidation  is  a  nullity,  and  does  not  create 
a  de  facto  corporation  by  user,  and  the  new 
corporation  is  not  liable  for  the  obligations  of 
either  of  the  corporations  joining  in  the  at- 
tempted consolidation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  }  2672;    Dec.  Dig.  i  690.*] 

8.  iNStjBANCE  (§  705*)— Mutual  Benefit  In- 

SUBANCB— LlABILITT— ESTOPPKL. 

An  Illinois  mutual  benefit  society  author- 
ized by  the  laws  of  Illinois  to  issue  certificates 
for  death  or  disability  benefits,  and  prohibited 
from  diverting  the  fund  for  any  other  purpose, 
attempted  to  consolidate  with  a  Missouri  mu- 
tual benefit  society ;  bnt  there  was  no  statute 
of  either  state  authorizing  the  consolidation. 
A  member  of  the  Missouri  society  knew  the 
facts  before  he  made  payments  of  assessments 
to  the  consolidated  society.  Held,  that  the  con- 
•oiidated  society  was  not  estopped  from  relying 
on  the  illegality  of  the  copsolidation  and  from 
den}-iDg  liability  on  the  certificate  issued  to 
the  member. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1840;    Dec.  Dig.  §  705.*] 

Appeal  from  District  Court,  Navarro  Coun- 
ty;  H.  B.  DetIss,  Judge. 

Action  by  Robert  L.  Gordon  against  the 
American  Patriots  of  Springfield,  Illinois. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.  Affirmed. 

R.  S.  Neblett,  R.  R.  Owen,  and  J.  M. 
Blandiug,  for  appellant  McClellan  &  Prince, 
for  appellee. 

BOOKHOITT,  J.  The  American  Benevo- 
lent Association  was  a  fraternal  order  In- 
corporated under  the  laws  of  the  state  of 
Missouri  for  the  purpose  of  "providing  for 
lelief  and  aid  of  members  and  their  families, 
heirs,  blood  relatives,  afiiauced  wives  or  af- 
fianced husbands,  wldow^s,  orphans  and  de- 
pendents of  deceased  members,  and  by  as- 
sisting such  as  may  be  sick  or  disabled  from 
the  proceeds  of  assessments  of  the  members 
of  the  association,  and  to  that  end  to  issue 
to  monbers  beneficial  certificates  payable 
at  such  times  and  In  such  manner  as  shall 
be  provided  In  the  certificates  of  member- 
ship and  these  by-laws."  Only  persons  of 
white  parentage,  males  from  18  to  55,  in- 
clnstve,  of  good  moral  character.  In  sound 


bodily  health  with  no  malm  or  defect  cal- 
culated to  shorten  life  or  render  it  -more  un- 
certain, and  capable  of  earning  a  livelihood 
by  complying  with  the  by-laws  and  regula- 
tions of  the  order  on  making  application  on 
blanks  furnished  by  the  order  and  after  be- 
ing elected  and  Initiated  in  accordance  with 
the  laws,  rules,  and  regulations  of  the  order, 
were  eligible  to  membership.  For  such  pur- 
pose, above  set  forth,  by  a  Judgment  of  the 
circuit  court  of  8t  Louis,  state  of  Missouri, 
at  the  June  term.  A,  D.  1894,  to  wit,  on  Sep- 
tember 3,  1894,  the  said  American  Benevo- 
lent Association  was  incorporated,  and  such 
decree  and  the  snld  constitution  and  by- 
laws were  filed  with  the  Secretary  of  State 
of  Missouri  on  September  6,  1894,  as  the 
charter  of  said  American  Benevolent  As- 
sociation. 

Under  above  charter  provisions  and  de- 
cree of  court,  the  American  Benevolent  As- 
sociation was  authorized  by  law  to  issue  only 
to  male  persons  fraternal  Insurance  based 
on  assessments.  The  American  Benevolent 
Association  issued  to  appellant,  who  was  61 
years  old,  a  certificate  providing  for  a  sur- 
render value  as  In  ordinary  life  Insurance, 
and  appellant  scaled  the  benefits  thereunder 
30  per  cent,  thus  admitting  he  was  entitled 
to  only  70  per  cent,  of  the  full  benefit  The 
American  Benevolent  Association  Issued  two 
kinds  of  certificates,  to  wit:  (1)  The  ordinary 
fraternal  certificate  carrying  the  benefits 
authorized  by  its  charter;  and  (2)  a  certif- 
icate carrying  a  surrender  yalue  as  In  or- 
dinary life  insurance.  The  certificates  pro- 
viding for  ordinary  fraternal  benefits  com- 
posed the  general  membership  of  the  Ameri- 
can Benevolent  Association,  and  were  issued 
under  legal  authority;  the  certificates  car- 
rying a  surrender  value  as  In  ordinary  life 
Insurance  composed  a  class  membership,  and 
were  Issued  contrary  to  the  charter  rights 
of  the  association.  This  class  membership 
covered  policies  calling  for  a  surrender  val- 
ue of  $1,000  Class  A;  a  surrender  value 
of  $750  Class  B ;  a  surrender  value  of  $500 
Class  C;  a  surrender  value  of  $250  Class  D. 
The  funds  arising  from  the  members  holding 
these  class  certificates  were  kept  separately, 
and  disbursed  separately  from  the  funds 
arising  from  the  general  membership,  and 
collected  and  disbursed  only  for  holders  of 
the  class  certificates.  Appellant  holds  a 
Class  A  certificate  issued  by  the  American 
Benevolent  Association  and  is  headed  "Class 
A,"  and  by  Its  terms  provides  that  appellant 
"Is  entitled  to  the  benefits  prescribed  ap- 
plicable to  'aass  A,'  •  *  •  and  that  the 
General  Assembly  of  the  American  Benevo- 
lent Association  agrees  to  pay  out  of  the 
beneficiary  fund  applicable  to  the  above- 
named  class."  So  tiat  by  his  very  contract 
he  constituted  himself  a  member  of  Class 
A,  and  agreed  to  look  only  to  the  fund  ap- 
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pllcable  to  Class  A.  Appellant's  policy  was 
Issued  August  20,  1895,  and  Adelaide  Vic- 
toria Louisa  Gordon,  appellant's  sister,  was 
made  beneficiary.  Appellant  brings  this  suit 
for  the  surrender  value  of  said  policy  under 
section  20  thereof,  which  reads:  "Benefit 
for  Old  Age. — Any  member  who  shall  have 
paid  all  monthly  assessments  for  a  term  of 
ten  consecutive  years,  may  upon  giving  the 
secretary  ninety  days'  notice,  have  the  right 
to  withdraw  from  tjie  order  upon  the  proper 
application  and  surrender  of  his  benefit  cer- 
tificate, and  shall  be  entitled  to  receive  with- 
in 90  days  thereafter  his  or  her  equitable 
Interest  in  the  benefit  reserve  fund,  but  not 
to  exceed  on  Class  A,  $1,000.00;  Class  B, 
$750.00;  Class  C,  $500.00;  Class  D,  $250.00 
(as  shown  in  table  of  benefits)  less  any  bene- 
fits advanced,  and  by  the  payment  of  $2.00 
may  renew  his  or  her  certificate  In  the  same 
class  and  continue  his  or  her  membership 
In  the  association,  or  may  continue  payment 
of  monthly  assessments,  and  in  case  of  sick- 
ness or  accident  be  entitled  to  receive  weekly 
benefits,  and  on  the  member's  death  the  ben- 
eficiary shall  receive  the  amount  due  at 
that  time  under  the  conditions  of  this  cer- 
tlflcate."  By  the  terms  of  this  section  any 
membOT  who  has  paid  premiums  10  consec- 
otive  years  can  claim  the  surrender  value 
Irrespective  of  such  member's  age.  If  a  per- 
son became  a  member  at  18,  he  could  by  pay- 
ing 10  consecutive  years  claim  the  surrender 
value  at  28,  if  he  complied  with  other  con- 
ditions. Such  provision  is  manifestly  a  sur- 
render value  clause  as  in  ordinary  life  in- 
surance, and  not  a  benefit  for  members  who 
have  reached  70  years  and  are  physically 
disabled.  The  appellant  does  not  claim  same 
because  of  bis  age  and  physical  disability, 
because  the  evidence  shows  he  is  not  physi- 
cally disabled,  but  his  claim  rests  on  the  pay- 
ment of  10  consecutive  premiums.  The  date 
at  which  appellant  could  have  demanded  the 
surrender  value  of  bis  ceitlficate  was  10 
years  after  Its  date,  or  August  20,  1905. 
He  never  made  any  demand  at  that  date. 
He  never  surrendered  his  certificate  at  that 
date  or  any  other  time.  The  only  demand 
ever  made  was  August  20,  1907,  two  years- 
after  the  option  accrued  and  after  the  con- 
solidation hereinafter  mentioned.  The  Amer- 
ican Patriots  is  a  fraternal  order  Incorpo- 
rated under  the  laws  of  Illinois,  for  the  pur- 
pose of  providing  Indemnity  for  Its  members 
carrying  benefit  certificates  against  disability 
or  death.  Under  the  fraternal  insurance 
laws  of  Illinois  (Hurd's  Rev.  St.  1909,  { 
258  et  eeq.),  a  fraternal  beneficiary  society 
can  only  make  prorvlsion  for  the  payment  of 
benefits  in  case  of  disability  and  death,  or 
of  either,  and  to  pay  the  benefits  may  create 
a  reserve  fund;  but  no  part  thereof  shall 
be  used  for  expenses  or  for  any  purpose  ex- 
cept the  payment  of  death  and  disability 
claims,  and  membership  in  such  societies  is 
confined  to  persons  under  60  years  of  age. 


Said  laws  of  Illlnds  farther  provide  (sec- 
tion 270)  that:  "Any  person  who  shall  have 
violated  any  of  the  provisions  of  the  act  re- 
lating to  fraternal  beneficiary  societies  shall 
be  subject  to  a  fine  of  not  less  than  $25.00 
nor  more  than  $600.00,  or  by  imprisonment 
in  the  county  jail  for  not  less  than  80  days 
nor  more  than  one  year  or  by  both  fine  and 
Imprisonment"  The  laws  of  the  state  of 
Missouri  were  not  proved  In  this  case,  so 
that  the  presumption  exists  that  such  laws 
are  the  same  as  the  laws  of  Texas. 

On  August  19,  1907,  the  above  two  men* 
tloned  fraternal  orders  entered  into  a  con- 
tract of  consolidation;  the  first  mentioned 
society  having  a  membership  of  7,000  and 
the  latter  6,500.  Of  the  7,000  members  of 
the  American  Benevolent  Association,  only 
11  held  Class  A  certificates  calling  for  sur- 
render value.  At  that  date  there  were  no 
funds  In  Class  A,  and  none  turned  over  to 
appellee.  At  that  time  the  appellant  had 
made  no  demand  for  his  surrender  value. 
At  that  time  the  period  at  which  be  conld 
have  demanded  the  surrender  value  bad 
passed  two  years.  After  the  consolidation 
took  place,  the  appellee  sent  to  the  am>ellant 
on  August  27,  1907,  to  be  attached  to  his 
policy,  the  following  rider:  "In  considera- 
tion of  the  contract  of  consolidation  by  and 
between  the  American  Patriots  of  Spring- 
field, Illinois,  and  the  American  Benevo- 
lent Association,  of  St.  Louis,  Missouri,  the 
American  Patriots  hereby  assumes  and 
agrees  to  pay  the  benefits  promised  in  cer- 
tificate No.  4,410  issued  to  R.  L.  Gordon  by 
the  American  Benevolent  Association ;  pro- 
vided that  the  member  is  in  good  standing 
at  the  date  of  death  or  disability  insured 
against."  And  on  same  date  wrote  appellant. 
In  which,  among  other  things,  It  said:  "In- 
closed herewith  we  hand  you  a  rider  which 
shows  that  the  American  Patriots  assumes 
and  agrees  to  pay  the  death  boieflt,  the  ac- 
cident benefits,  and  health  Insurance  which 
your  certificate  provides  for.  Please  attach 
this  rider  to  your  policy."  This  was  two 
years  after  the  surrendw  value  expiration, 
and  no  promise  is  made  to  pay  any  surren- 
der value,  but  only  such  benefits  as  a  frater- 
nal beneficiary  society  could  pay  under  the 
law  are  promised  by  such  rider  and  letter. 
Under  this  letter  promising  only  legal  beoe- 
flti9  from  death  or  disability,  the  appellant 
attached  the  rider  to  his  policy.  On  Sep- 
tember 9,  1907,  the  appellant  wrote  appellee 
as  follows:  "On  20th  of  last  month  I  noti- 
fied American  Benevolent  Association  that 
there  was  $1,000.00  due  me  on  my  policy 
No.  4,410  A  for  old  age  benefit.  It  seems 
they  were  too  busy  with  your  company  to 
take  notice  of  It  I  now  notify  you  that  I 
want  It  paid."  In  answer  to  which,  the  ap- 
pellee wrote  appellant,  on  September  14. 
1907,  that  there  were  no  funds  in  Class  A, 
and,  among  other  things,  said:  "The  fact 
Is  neither  the  laws  of  this  stat«  nor  the  laws 
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of  UIsBoarl  under  which  the  American  Bo- 
neTolent  Association  did  business  will  permit 
a  fraternal  society  to  pay  surrendw  values. 
Hoping  yon  will  continue  your  Insurance 
In  force  by  making  your  regular  monthly 
payments  as  heretofore,  I  am,"  etc. 

Ajssessments  were  due  by  appellant  on  the 
IStb  of  each  month.  The  one  due  August  15, 
1907,  was  paid  before  consolidation  to  Amer- 
ican Benevolent  Association.  The  first  as- 
sessment due  after  consolidation  was  on 
September  15,  1907.  Before  this  first  assess- 
ment was  paid,  appellant  had  demanded  the 
surrender  value  as  shown  by  his  letter  of 
September  9th,  and  had  been  notified  by 
letter  that  the  rider  covered  only  death,  ac- 
cident, and  health  benefits,  and  that  there 
were  no  funds  in  his  class  and  no  law.  au- 
tborlzlng  the  payment  of  a  surrender  value, 
and  requesting  appellant  to  continue  Ills  fra- 
ternal Insurance.  After  these  letters,  ap- 
pellant made  no  further  reply,  but  continued 
to  pay  his  assessments  for  a  few  months,  and 
tben  forfeited  his  policy  by  nonpayment  and 
Tas  suspended  for  nonpayment  of  dues. 

At  the  (dose  of  the  testimony  the  court 
instructed  a  verdict  for  defendant 

Under  the  facts,  as  stated  above,  the  ap- 
pellee urges,  among  others,  the  following  de- 
fenses in  bar  of  appellant's  right  to  recover 
any  surrender  value  on  the  certificates  sued 
on,  to  wit:  (1)  The  American  Benevolent 
Association  was  organized  as  a  corporation 
under  the  laws  of  MLssouri,  and  the  Ameri- 
can Patriots  was  organized  under  the  laws 
of  Illinois,  and  their  consolidation  was  il- 
legal, ultra  vires,  and  void.  (2)  Section  20 
of  the  certificate  sued  on,  under  which  appel- 
lant brings  this  suit,  provides  for  a  surren- 
der value  as  in  ordinary  life  insurance,  and 
Bnch  section  is  illegal,  against  public  policy, 
and  void,  because  fraternal  beneficiary  as- 
sociations are  inhibited  by  law  and  public 
policy  from  payment  of  surrender  values, 
and  a  payment  of  such  out  of  funds  raised 
by  assessmmt  for  death  or  disability  bene- 
fits would  be  an  illegal  diversion  of  funds 
subjecting  the  person  paying  same  for  the 
■odety  to  a  criminal  prosecution.  The  de- 
fense first  above  set  out  must  be  sustained. 

[f]  Neither  the  charter  nor  the  laws  of 
Missouri  under  which  the  American  Benevo- 
lent .Association  was  chartered  and  organiz- 
ed, nor  the  laws  of  the  state  of  Illinois,  un- 
der which  the  American  patriots  of  Spring- 
field, 111.,  was  chartered  and  organized,  au- 
thorized these  two  companies  to  consolidate. 
These  corporations  having  been  created  by 
•different  states,  they  did  not  have  the  power 
to  consolidate,  unless  siich  power  was  ex- 
pressly conferred  by  their  charter,  or  the 
charter  of  one  of  them,  or  by  some  other 
(tatute.  As  was  said  by  Judge  Nelll  in  the 
case  of  Whaley  v.  Bankers'  Union  of  the 
World,  39  Tex.  Civ.  App.  388,  88  S.  W.  261: 
"Corporations  have  no  power  to  consolidate 
nnless  the  power  is  expressly  conferred  by 
tbeli  charter,  or  by  the  charter  of  one  of 


I  them,  or  by  some  other  statute,  and  the  coq- 
I  solidatlon  must  be  effected  in  compliance 
I  with  the  tmna  of  the  statute.  And,  when 
I  corporations  are  created  by  dUferent  states, 
as  were  those  involved  in  this  case,  they 
I  can  only  consolidate  imder  concurrent  legis- 
lation of  each  state;  but  in  such  a  case, 
'  since  the  laws  of  the  state  have  no  extrater- 
I  ritorial  effect,  and  cannot  create  or  aid  in 
I  creating  a  corporation  in  another  state,  there 
is,  in  law,  a  separate  and  distinct  oorpora- 
I  tlon  in  each  state  when  corporations  are  con- 
I  solidated  by  virtue  of  concturrent  legislation. 
When  a  consolidation  of  corporations  has 
been  attempted,  but  the  result  of  the  pro- 
ceedings, through  some  defect  or  want  of 
power,  has  not  been  a  corporation  de  jure, 
the  rights  and  obligations  accruing  will  be 
determined  by  ascertaining  whether  a  de 
facto  corporation  has  been  formed.  Unless  a 
consolidation  statute  in  force  at  the  time  of 
the  proceedings  authorized  the  proposed  con- 
solidation, the  result  was  a  nullity,  even  if 
there  was  an  attempt  in  good  faith  to  con- 
solidate, followed  by  an  assumption  of  cor- 
porate powers.  American  Loan,  etc.,  Co.  v. 
Minnesota,  etc.,  Ry.  Co.,  157  111.  641,  42  N. 
E.  153.  An  attempt  to  do  that  which  the 
law  does  not  permit  can  produce  no  result 
that  the  law  will  recognize.  A  body  which 
cannot  become  a  corporation  de  Jure  cannot 
become  a  corporation  de  facto.  The  mere 
user  of  corporate  powers  which  might  have 
been  lawfully  acquired,  without  a  bona  fide 
attempt  to  acquire  them  by  forming  a  con- 
solidation, does  not  create  a  consolidated  cor- 
poration de  facto,  nor  does  an  attempt  to 
organize  without  user  have  that  effect.  An 
attempted  consolidation,  when  no  statute 
authorizes  consolidation,  is  a  nullity^  and 
the  corporate  existence  of  a  nominally  con- 
solidated corporation,  formed  in  the  absence 
of  legislative  authority  for  such  consolida- 
tion, may  be  collaterally  attacked,  its  acts 
and  contracts  are  void,  and  it  cannot  be  held 
liable  for  the  debts  of  one  of  the  corpora- 
tions attempting  to  consolidate."  See,  also, 
Bankers'  Union  v.  Crawford,  67  Kan.  449, 
73  Pac.  79,  100  Am.  St  Rep.  465;  Am.  Loan 
Ass'n  V.  Railway  Co.,  157  111.  641,  42  N.  E. 
153;  Kavanagh  v.  Omaha  Life  Ass'n  (C.  C.) 
84  Fed.  295. 

[2]  It  follows,  under  the  holding  in  the 
cases  cited,  the  attempted  consolidation  in 
the  instant  case  was  a  nullity,  and  the  Amer- 
ican Patriots  did  not,  by  virtue  of  the  at- 
tempted consolidation,  become  liable  for  the 
debts  of  the  American  Benevolent  Associa- 
tion. 

[3]  It  is  insisted  by  appellant  that  though 
the  consolidation  of  the  two  societies  was 
illegal,  and  though  the  certificate  sued  on  is 
Illegal,  the  appellee  cannot  defeat  this  suit 
on  that  ground,  but  is  estopped  by  having 
collected  some  assessments  from  the  appel- 
lant after  consolidation.  Under  the  laws  of 
Illinois  any  agreement  attempt,  promise,  or 
undertaking  to  divert  the  fund  derived  from 
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assessmenti  of  Its  members  for  death  and 
disability  benefits  to  the  payment  of  a  profit 
or  surrender  value  on  any  certificate  is  Il- 
legal and  void  and  subject  to  punisliment  un- 
der the  law.  Under  the  contract  of  consoli- 
dation and  the  provisions  of  the  rider  sent 
appellant  by  appellee,  and  under  the  terms 
of  the  letter  accompanying  said  rider,  which 
must  be  construed  with  it,  the  appellee  only 
assumed  the  death  and  disability  benefits  in 
the  certificate  sued  on,  and  did  not  assume 
any  surrender  value  of  said  certificate.  As 
stated,  the  laws  of  Illinois  allowed  the  is- 
suance of  certificates,  only,  for  death  or  dis- 
ability benefits  and  forbade,  under  penalty, 
the  diversion  of  the  fund  collected  to  pay  the 
same  to  any  other  purpose.  The  appellant 
was  informed  of  these  facts  before  payment 
of  the  assessments  to  appellee.  It  is  clear, 
under  these  facts,  that  the  appellee  was  not 
estopped  by  having  collected  some  assess- 
ments from  appellant  after  the  consolidation. 
Finding  no  error  in  the  reco'rd,  the  Judg- 
ment is  affirmed. 

On  Rehearing. 

The  appellant  has  filed  a  motion  for  re- 
hearing in  this  case,  wherein  vigorous  com- 
plaint is  made  of  our  findings  of  fact  as  to 
the  nature  and  character  of  the  policy  held 
by  him  in  the  American  Benevolent  Asso- 
ciation and  his  rights  thereunder.  The 
American  Benevolent  Association  is  not  a 
party  to  this  suit,  and  we  are  not  called 
upon  to  determine  what  appellant's  rights 
are  as  against  that  company.  The  question 
presented  by  the  appeal  was  whether  by  its 
consolidation  with  the  American  Patriots  of 
Springfield,  111.,  that  company  was  liable  on 
a  policy  Issued  to  appellant  by  the  American 
Benevolent  Association.  We  held  that  the 
act  of  consolidation  was  illegal,  and  that  ap- 
pellee did  not,  by  virtue  thereof,  become  lia- 
ble for  the  debts  of  the  American  Benevolent 
Association.  We  further  held  that  appellee 
was  not,  under  the  facts,  estopped  from  de- 
nying liability  on  appellant's  policy.  These 
holdings  make  the  findings  as  to  the  charac- 
ter and  rights  of  appellant  as  against  the 
American  Benevolent  Association  Immaterial. 

The  motion  for  rehearing  is  overruled. 


BEST  V.  PARMEaiS'  &  MERCHANTS' 

BANK. 

(Court  of  CSvll  Appeals  of  Texas.     Amarillo. 

Nov.  25,  1911.)! 

1.  (Thattkl  Mobtoaoes  (i  225*)— REifovAL  or 
Propertt— Neqligence  of  Mortoaoees. 
A  mortgage  of  horses  gave  the  mortEagee 
the  right  to  take  possession  at  any  time  It  felt 

•  Plied  In  the  Court  of  Civil  Appeals  for  the  Sec- 
ond District  at  Ft.  Worth  February  20,  1911.  and 
transferred  to  this  court  by  order  of  the  Supreme 
Court  July  1,  1«11. 


Its  security  insufficient  or  the  property  was  mov- 
ed out  01  Oklahoma.  The  owner,  with  the 
knowledge  of  the  mortgagee's  agent,  moved  the 
horses  to  Texas  and  there  held  them  for  some 
time  before  selling  them  to  a  third  person. 
Held,  that  the  mortgagee  was  guilty  of  negli- 
gence in  not  obtaining  possession  of  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, (3ent.  Dig.  {  4T0;  Dec.  Dig.  i  225.*] 

2.  Chattel  Mobtgaqes  (8  82*)  —  Cokstbuc- 
TivE  Notice— FoBEiGN  laws. 

While  foreign  contracts  and  mortgages,  if 
valid  when  made,  will  be  enforced  between  the 
original  parties  tliereto  according  to  the  laws  of 
the  place  where  made,  the  constructive  notice 
obtained  by  registering  a  chattel  mortgage  in  b 
foreign  state  depends  wholly  upon  the  statutes 
of  that  state,  which  can  Iiave  no  extraterrito- 
rial effect. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  f  151;  Dec.  Dig.  8  82.»] 

3.  Chattel  Mobtgaqes  (|  82*)— Recobdiko — 
CoNPUCT  OF  Laws. 

A  lien  acquired  by  the  registration  of  » 
chattel  mortgage  in  a  foreign  state  will  not  ,be 
pveu  priority  in  Texas;  the  constructive  notice 
imparted  as  a  result  of  the  registration  depend- 
ing wholly  upon  a  foreign  law,  which  will  not 
be  enforced  in  the  domestic  forum. 

[Ed.  Note.— For  other  cases,  see  CSiattel  Mort- 
gages, Dec.  Dig.  §  82.*] 

4.  Chattel  Mobtgages  (§  89*)- Rbcobdinq — 
Removal  of  PBOPESiy  —  Innocent  Pob- 
chasebs. 

Where  chattels,  which  were  mortgaged  in  m 
foreign  state,  the  mortgage  being  recorded  there, 
were  brought  into  Texas  with  the  knowledge  of 
the  mortgagee,  who  did  not  register  his  mort- 
gage there,  an  innocent  purchaser  for  value  will 
take  priority  over  the  lien  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  166;  Dec.  Dig.  i  89.*] 

Appeal  from  Lipscomb  County  Court;  P. 
B.  Mills,  Judge. 

Action  by  the  Farmers'  &  Merchants'  Bank 
against  Daniel  Best  There  was  a  Judg- 
ment for  defendant  in  the  Justice  Court, 
from  which  plaintiff  appealed  to  the  County 
Court.  Prom  a  Judgment  there  rendered 
for  plaintifT,  defendant  appeals.  Reversed 
and  rendered. 

E.  C.  Gray,  for  appellant  Adkins  &  Se- 
well  and  W.  H.  Springfield,  for  appellee. 


GRAHAM,  C.  J.  This  cause  originated 
In  Justice  court,  precinct  No.  4,  Lipscomb 
county,  Tex.,  and  from  a  Judgment  rendered 
in  favor  of  appellant  in  that  court  on  Sep- 
tember 12,  1910,  appellee  appealed  to  the 
county  court,  wherein  the  cause  was  tried 
before  the  court  without  the  intervention 
of  a  Jury  on  November  23,  1910,  and  result- 
ed in  a  Judgment  in  favor  of  appellee  and 
against  appellant  for  the  sum  of  $103.52  and 
all  costs,  from  which  latter  Judgment  ap- 
pellant appealed  to  the  Conrt  of  Civil  Ap- 
peals for  Second  District,  and  on  proper 
order  of  our  Supreme  Court  the  cause  la 
now  pending  in  this  conrt 

The  trial    court,   having  been   requested 


•For  other  cues  see  same  topic  and  aecUon  NUMBER  In  Deo.  Dig.  Jk  Am.  Dig.  Key  No.  Series  *  Bep'r  Indexes 
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80  to  do,  filed  his  findings  of  facts  and  con- 
clusions of  law  as  follows: 

"Findings  of  fact  In  tbe  trial  of  the  above 
CDtltled  and  numbered  cause: 

"(1)  I  find  that  on  the  18tb  day  of  Feb- 
ruary, 1909,  B.  G.  McNeely  did  execute  «nd 
delirer  to  A.  £>.  Johnson  one  promissory  note 
(or  the  principal  sum  of  $71.00,  due  ten 
months  after  date,  l>earing  interest  at  the' 
rate  of  10  per  cent  per  annum,  and  that 
said  note  was  assigned  by  tbe  said  Johnson 
to  one  C.  E.  Owens,  and  by  the  said  Owens 
tbe  note  was  assigned  to  the  Farmers'  & 
Merchants'  Bank,  a  banking  corporation  of 
Amett,  Okl.,  Ellis  county,  of  said  state,  for 
a  valuable  consideration,  without  notice  and 
before  maturity.  I  further  .find  that  at 
tbe  same  time  that  the  said  f .  G.  McNeely 
executed  and  delivered  said  note  as  afore- 
said, and  as  a  part  of  the  transaction,  he, 
to  secure  the  payment  of  said  note,  executed 
and  delivered  to  tbe  said  Johnson  a  cliattel 
mortgage  on  the  following  described  person- 
al property,  to  wit,  one  bay  horse,  five 
years  old,  weight  1,100  pounds,  and  one 
brown  horse,  stz  years  old,  weight  1,100 
pounds;  the  same  l>elng  at  the  time  of  the 
execution  of  said  mortgage  the  property  of 
the  said  E.  G.  McNeely,  and  located  on  the 
farm  of  the  said  E.  6.  McNeely,  in  Little 
Robe  township,  in  the  county  of  Ellis  and 
the  state  of  Oklahoma. 

"(2)  I  find  that  tbe  aforesaid  mortgage  was 
on  tbe  20tb  day  of  February,  1909,  filed  in 
the  office  of  the  register  of  deeds  of  said 
Ellis  county,  Okl.,  at  2  o'clock  p.  m. 

"(3)  I  find  that  the  aforesaid  mortgage  con- 
tains a  recitation  of  $20  as  attorney's  fees 
if  foreclosed,  and  that  said  plaintiff  had  ob- 
ligated to  pay  its  attorneys  of  record  more 
than  tills  amount  for  this  suit,  and  that 
the  $20  is  In  all  respects  reasonable,  and  that 
the  recitation  in  said  mortgage  also  pro- 
rides  the  said  $20  for  the  recovery  of  the 
property. 

"(4)  I  find  that  the  note  above  descril)ed 
was,  at  tbe  time  of  this  suit  and  at  all  times 
prior  thereto  from  the  time  of  the  assign- 
ment of  the  note  to  the  plaintiff,  as  afore- 
said, the  property  of  plaintiff;  that  no 
part  of  said  note,  either  principal  or  Inter- 
est, bad  been  paid.  I  further  find  that  this 
note  in  connection  with  another  note  was 
extended,  said  extension  being  evidenced  by 
a  new  note  which  has  for  its  principal  sum 
tbe  amount  of  this  note,  both  principal  and 
interest  and  the  same  of  tbe  other  note 
which  was  likewise  extended,  and  that  this 
not«  was  marked  collateral  and  attached  to 
the  new  note,  which  note  is  also  past  due, 
and  no  part  of  said  note,  either  principal 
or  interest,  has  been  paid. 

"(6)  I  find  that  the  said  B.  O.  McNeely 
did  bring  into  the  state  of  Texas  and  sell, 
witboat  tbe  Imowledge  or  consent  of  the 
plaintiff  or  any  of  its  agents,  the  horses  de- 
scribed in  the  mortgage  from  the  said  E.  O. 


McNeely  to  the  said  Johnson,  and  the  said 
horses  were  sold  to  Daniel  Best,  the  de- 
fendant, in  Higgins,  Lipscomb  county,  Tex., 
and  that  the  sale  was  made  after  the  assign- 
ment of  the  said  note  to  plaintiff,  and  that 
the  said  sale  was  made  March  3,  1910. 

"(6)  I  find  that  the  horses  that  were  mort- 
gaged by  tbe  said  E.  G.  McNeely  and  de- 
scribed in  said  mortgage  as  follows:  One 
(1)  bay  horse  five  years,  weight  1,100  pounds; 
one  brown  horse,  6  years,  weight  1,100 
pounds,  owned  entirely  by  and  now  in  the 
possession  of  said  E.  G.  McNeely,  on  his 
farm  in  Little  Robe  township,  Ellis  county, 
state  of  Oklahoma — are  the  horses  sold  by 
the  said  McNeely  to  the  said  Best  as  afor^ 
said. 

"(7)  I  find  that  the  said  Best  paid  valu- 
able consideration  for  the  said  horses  that 
he  purchased  from  the  said  E.  G.  McNeely, 
and  that  he  did  not  have'  actual  knowledge 
of  the  existence  of  said  mortgage  at  the  time 
be  made,  the  purchase. 

"(8)  I  find  that  the  plaintiff  bank  in  faU- 
ing  to  ascertain,  prior  to  the  time  that  Best 
made  the  purchase  of  said  horses,  that  B. 
G.  McNeely  had  brought  tbe  horses  into 
Lipscomb  county,  Tex.,  was  not  guilty  of 
negligence. 

"(9)  I  find  that  at  the  time  that  the  said 
plaintiff  learned  that  the  said  E.  G.  McNeely 
had  brought  the  said  horses  into  Lipscomb 
county,  Tex.,  and  sold  same  to  Daniel  Best, 
plaintiff  through  its  agents  immediately  de- 
manded of  the  said  Beet  tbe  delivery  of  the 
said  horses  or  the  payment  of  said  note, 
and  that  tbe  said  Best  refused  to  do  either. 

"(10)  I  find  that  the  said  Daniel  Best 
used  no  sort  of  diligence  to  ascertain  If  said 
horses  were  Incumbered,  and  by  tbe  use  of 
proper  diligence  he  would  have  discovered 
this  mortgage. 

"(11)  I  find  that  the  said  a  G.  McNeely 
had  no  authority  whatever  to  sell  to  the 
said  Best  or  any  other  party  the  said  hors- 
es, and  that  the  extent  of  bis  authority  was 
that,  should  he  find  a  prospective  purchaser, 
he  should  take  the  said  purchaser  to  plain- 
tiff bank,  and  the  negotiations  of  sale  and 
purchase,  if  any,  should  be  entered  Into  be- 
tween the  said  prospective  purchaser  and 
plaintiff  bank. 

"Conclusions  of  law  by  the  court  in  the 
above  entitled  and  numbered  cause: 

"From  tbe  findings  of  facts  herein  filed 
in  this  cause,  I  conclude  that  the  law  of  this 
case  entitles  the  plaintiff  to  recover  of  and 
from  the  defendant  the  sum  of  $71,  to- 
gether with  interest  thereon  from  the  18th 
day  of  February,  1909,  at  the  rate  of  10 
per  cent,  per  annum  and  an  attorney's  fee 
of  $20  and  all  costs  in  this  l>ehalf  expended." 

Appellant,  in  his  assignments  of  error, 
properly  briefed,  attacks  most  of  said  find- 
ings of  fact  as  not  being  supported  by  tbe 
evidence.  He  also  attacks  the  conclusions 
of  law  on  many  grounds;  among  others  be- 
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Ing  that  tbere  Is  no  finding  as  to  the  valne 
of  the  property  alleged  to  have  been  convert- 
ed. From  an  Inspection  of  the  statement  of 
facts,  on  file  In  this  case,  we  are  Inclined  to 
the  opinion  that  in  several  Instances  the 
trial  court's  findings  of  fact  are  not  support- 
ed by  the  evidence  in  the  particulars  com- 
plained of  by  appellant;  but,  under  the 
view  we  take  of  the  case,  It  becomes  nnnec- 
essary  to  pass  on  any  of  said  assignments, 
except  as  hereinafter  Indicated. 

[1]  By  one  assignment,  appellant  attaclu  the 
sufficiency  of  the  evidence  to  support  the  trial 
court's  eighth  finding  of  fact,  and  we  think 
this  must  be  sustained  for  the  reason  that  Mc- 
Neely,  having  moved  from  Ellis  county,  Okl., 
to  Lipscomb  county,  Tex.,  in  December,  1809, 
at  that  time  bringing  the  horses  with  Iiim, 
and  there  remained  with  the  horses  until 
after  the  sale  of  them  to  appellant,  and  the 
proof  further  showing  that  In  January  or 
February,  1910,  appellee,  through  its  author- 
ized agent,  saw  the  horses  in  Lipscomb  coun- 
ty, Tex.,  In  McNeely's  possession,  where  he 
was  then  living,  and  appellee's  mortgage  on 
Its  face  showing  that  the  right  was  therein 
given  to  take  possession  of  the  property  at 
any  time  it  felt  its  security  insufficient,  or 
in  the  event  the  property  was  moved  out  of 
Ellis  county,  Oklahoma. 

[2]  Another  of  appellant's  assignments  at- 
tacks the  sufficiency  of  the  evidence  to  sustain 
the  trial  court's  tenth  finding  of  fact,  for  the 
reasons  Just  given,  coupled  with  the  further 
fact  that  the  evidence  fails  to  show  that 
said  mortgage  had  ever  been  filed  for  record 
In  any  county  in  Texas,  while  it  does  show 
that  McNeely  Informed  appellant  when  he  pur- 
chased the  horses  that  they  were  unincum- 
bered. We  think  this  finding  of  the  trial 
court  shows  that  he  applied  the  doctrine  of 
constructive  notice  flowing  from  the  f^ct  that 
the  mortgage  had  been  flled  for  record  in 
Oklahoma?  and  for  reasons  hereinafter  given 
we  think  this  Incorrect 

Under  other  assignments,  appellant  con- 
tends that  the  conclusions  of  law  and  the 
Judgment  are  not  supported  by  the  court's 
findings  of  fact  nor  the  testimony  Introduced 
on  the  trial,  mentioning  especially  the  fact 
that  no  finding  of  fact  is  made  as  to  the  val- 
ue of  the  horses  alleged  to  have  been  convert- 
ed at  the  time  and  place  of  their  alleged  con- 
version. 

As  we  view  the  record  in  its  entirety,  un- 
less appellant  is  chargeable  with  constructive 
notice  of  the  filing  of  the  mortgage  in  Ellis 
county,  Okl.,  no  such  cUlegations  or  proof 
were  made  on  the  trial  below  as  would  sus- 
tain a  recovery  by  appellee  against  appellant 

While  foreign  contracts  and  mortgages,  if 
valid  where  made,  will  be  by  the  courts  of 
this  state  expounded  and  enforced  in  this 
state,  as  between  the  original  parties  thereto, 
according  to  the  laws  of  the  state  where 
made,  we  do  not  think  the  statutory  provi- 
sions of  one  state  as  to  notice  flowing  from 


its  registration  laws  can  properly  be  held  to 
liave  any  extraterritorial  effect 

In  discussing  a  similar  question,  in  the 
case  of  Crosby  t.  Huston,  1  Tex.  204,  at  page 
238,  Chief  Justice  Hemphill,  speaking  for 
the  Supreme  Court  of  this  state,  says:  "But, 
whatever  may  have  been  the  effect  of  reg- 
istration in  Mississippi,  it  cannot  be  extended 
beyond  the  territorial  limits  of  the  state. 
The  operation  of  such  municipal  regulation 
is  local  and  cannot  affect  property  in  a  for- 
eign Jurisdiction." 

In  Snyder  t.  Xates  et  al.,  112  Tenn.  SOQ, 
79  S.  W.  796,  64  L.  R.  A.  35S,  105  Am.  St 
Rep.  941,  Justice  Williams,  speaking  for  the 
Supreme  Court  of  Tennessee  on  a  similar  is- 
sue, uses  this  language:  "The  statute  iawa 
of  a  state  hf),ve  of  themselves  no  extrater- 
ritorial force,  and,  wtiatever  effect  they  have 
In  foreign  states,  they  have  by  virtue  of  the 
laws  of  such  state  or  under  the  doctrine  of 
comity  of  states." 

Justice  Long,  in  the  case  of  Corbett  v. 
LitUefleld,  84  Mich.  30,  47  N.  W.  581,  11  L. 
R.  A.  95,  22  Am.  8t  Rep.  681,  speaking  for 
the  Supreme  Court  of  Midiigan,  says:  "It 
may  be  true  that  this  mortgage  lien  was 
valid  in  Nebraska,  and  might  have  been  en- 
forced there  as  against  creditors,  or  even 
purchasers  in  good  faith.  It  is  the  duty  of 
courts  to  extend  the  principles  of  comity  to 
our  sister  states,  and  to  tecognize  generally 
the  existence  of  liens  under  foreign  statates. 
But  we  are  asked  to  give  this  mortgage  pri- 
ority of  lien  over  the  attachment  levies.  The 
recognition  of  the  existence  and  validity  of 
such  Uens  by  the  foreign  state  is  not  to  be 
confounded,  however,  with  the  giving  them 
a  superiority  or  priority  over  all  other  li«i8 
and  rights  Justly  acquired  in  this  state  mere- 
ly l>ecause  the  former  liens  in  the  state 
where  they  first  attached  have  there,  by  force 
of  their  statute,  a  superiority  or  priority." 

On  a  similar  question,  in  the  case  of  Don- 
ald ▼.  Hewitt,  33  Ala.  534,  73  Am.  Dec  431, 
Justice  Walker  for  the  Supreme  Court  of 
Alabama  says:  "The  preference  given  by  the 
Koitucky  statute  cannot  operate  to  defeat 
liens  acquired  by  virtue  of  attachments  and 
libels  in  this  state  before  it  was  set  ap.  The 
priority  of  liens  given  by  the  Kentucky 
statute  is  not  a  matter  of  contract  It  Is 
intrinsic  and  is  rather  a  matter  of  person- 
al privilege  given  by  lex  loci  contractus. 
•  •  •  The  Just  comity  which  is  recognised 
in  the  law  requires  that  a  contract  should 
be  expounded  and  its  obligations  ascertained 
according  to  the  law  of  the  country  where 
It  is  made.  Bnt  tills  principle  does  not  ex- 
tend to  a  recognition  of  liens  given  by  the 
foreign  law  when  it  would  operate  preju- 
dicially to  the  rights  of  others  in  the  country 
where  such  lien  is  asserted.  The  liens  glveu 
by  the  statute  in  one  country  upon  movables 
have  no  superiority,  to  liens  subsequently 
acquired  In  another  country  to  which  th<j8e 
movables  are  carried." 
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To  the  same  etFect  speaks  the  Supreme 
Court  of  the  United  States,  In  the  case  of 
Harrison  ▼.  Sterry,  6  Cranch,  298,  3  L.  Bd. 
101 

[3]  Having  reached  the  conclusion  that  the 
priority  to  which  the  lien  In  controversy 
would  be  entitled  if  the  alleged  conversion 
liad  occurred  in  Oklahoma,  as  a  result  of 
tlie  constructive  notice  imparted  in  that  state 
as  a  result  of  its  registration  law,  the  al- 
leged conversion  having  occurred  in  this 
state,  it  only  remains  to  decide  the  duty  of 
the  courts  of  this  state,  arising  from  the  law 
of  comity  between  states,  as  applied  to  this 
case,  and  we  take  It  Is  not  the  duty  of  the 
coarts  of  this  state  to  extend  to  a  citizen  of 
anotber  state  a  right  or  privilege  that  would 
not  be  extended  to  one  of  our  own  citizens 
In  a  matter  of  this  kind. 

[4]  In  enforcing  the  mortgage  ta  contro- 
Tersy  in  this  state,  we  think,  in  the  absence 
of  actual  notice  by  appellant,  the  mortgage 
should  be  treated  as  if  executed  and  deliver- 
ed in  this  statei  as  of  the  date  the  property 
and  its  owner  and  possessor,  McNeely,  came 
into  the  state  with  it ;  and,  if  tlils  t>e  cor- 
rect, it  is  clear,  from  the  holdings  of  our 
courts  in  controversies  among  our  own  dt^ 
Izms,  that  the  mortgage  is  absolutely  void 
under  the  facts  In  this  case  as  to  appellant, 
whom  the  record  shows  was  an  innocent 
purchaser  for  value  and  without  actual  no- 
tice of  the  mortgage.  See  Hacliney  v.  Schow 
et  aL,  21  Tex.  Civ.  App.  613,  53  S.  W.  713; 
McCarthy  v.  North  Texas  Land  Company, 
101  8.  W.  83B;  and  First  National  Bank  of 
Portales,  N.  M.,  et  al.  v.  McElroy,  61  Tex.  Olv. 
App.  284>  112  S.  W.  801. 

Because  the  alleged  chattel  mortgage  of 
appellee  on  the  property  purchased  by  ap- 
pellant was  absolutely  void  €is  to  appellant 
under  the  facts  In  this  case,  and  appdlee 
shows  no  right  of  recovery  except  through 
and  by  virtue  of  said  mortgage,  the  trial 
court  erred  In  rendering  Judgment  for  any 
sum  in  favor  of  appellee  and  against  appel- 
lant; and  fi8  the  case  appears  to  have  been 
folly  developed  on  the  trial  below,  and  no 
good  purpose  could  be  served  by  remanding 
It  for  further  proceedings  in  that  court,  the 
Judgment  of  the  trial  court  will  be  reversed, 
and  Judgment  will  be  here  rendered  for  ap- 
pellant, together  with  all  costs  Incurred  in 
the  Justice  court,  the  county  court,  and  in 
this  court,  and  it  Is  so  ordered. 


BURKS  ▼.  BUKKS. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana, 

Nov.  22,  1911.    Rehearing  Denied 

Dec  7,  1911.) 

1.  Tbiai,   (5  343*)— Vebdiot— Eftect. 

Where  the  issues  preaented  by  the  petition 
and  answer  in  trespass  to  try  title  by  a  mort- 
gagor who  had  given  a  deed  of  land  to  secure  a 


debt,  involved  simply  the  title  to  premises  and 
the  right  of  possession,  and  only  these  issues 
were  submitted  in  the  charge,  a  general  verdict 
for  plaintiff,  settled  in  his  favor  the  issues  of 
title  and  imasession  only,  and  did  not  decide  the 
question  whether  the  mortgage  on  the  land  was 
due  or  valid  or  invalid. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  80&-S12;   Dec.  Dig.  S  343.*] 

2.  MoBTOAOEs  (S  137*)— Right  of  Mobtgaoob 

TO  POSSKSBION. 

The  mortgagor  is  considered  the  real  owner 
of  the  property,  being  entitled  to  possession  in 
the  absence  of  any  agreement  to  the  contrary. 
[Ed.   Note. — For  other  coses,  see  Mortgages, 
Cent.  Dig.  ii  270-276 ;   Dec.  Dig.  §  137.*] 

3.  MOBTGAGES    (§    591*)— REDEMPTION— RiGHT 
or   MOBTOAGOB   TO   REDEEU. 

Where  a  mortgagee  refuses  to  accept  pay- 
ment and  extinguish  the  mortgage,  the  mortgag- 
or may  institute  an  action  to  redeem  which  will 
remove  the  lien  of  the  mortgage  from  the  prem- 
ises. 

[Ed.   Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i|  1693-1708;  Dec.  Dig.  f  691.*] 

4.  Pleading  (|  51*)— Joindeb  of  Actions. 

The  right  of  a  mortgagor  to  recover  posses- 
sion and  to  redeem  are  separate  and  independ- 
ent causes  of  action  which  must  l>e  presented  by 
appropriate  pleadings,  although  they  may  be 
joined  in  the  same  suit. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  S  112;   Dec  Dig.  |  61.*] 

5.  Pleading   (S   72*)— Pbateb  fob   Oenebal 
Relief. 

A  prayer  for  general  relief  has  reference  to 
the  relief  which  the  facts  alleged  would  author- 
ize, but  does  not  entitle  the  plaiiitift  to  any 
other. 

[Ed.   Note.— For  other   cases,    see   Pleading, 
Cent.  Dig.  §§  143,  144 ;  Dec  Dig.  i  72.*] 

6.  Pleading   (f   72*)- Pbateb   fob   Relief- 
Statutes. 

Under  the  statute,  the  grayer  for  relief  is 
an  essential  part  of  the  i>etition. 

[Ed.    Note— For   other    cases,    see    Pleading, 
Cfent.  Dig.  81  143,  144 ;    Dec.  Dig.  $  72.*] 

7.  Pleading  (J  274*)— Supplemkntai,  Peti- 
tion—Pubpose. 

Supplemenal  petitions  should  not  be  used 
for  supplying  averments  of  fact  which  should 
have  been  made  in  the  original  petition. 

[Ed.   Note.— For  other   cases,    see   Pleading, 
Cent.  Dig.  i  832;  Dec.  Dig.  |  274.*] 

8.  Judgment  (I  256*)— Vbbdiots— Sufficien- 
cy OF  Verdict  to  Suppobt. 

In  an  action  by  a  mortgagor  for  the  title 
and  possession  of  the  mortgaged  premises,  where 
his  supplemental  petition  sought  a  redemption 
from  the  mortgage  and  the  facts  therein  were 
generally  denied  by  defendant,  a  general  verdict 
for  plaintiff  will  not,  under  Rev.  St.  1895,  art. 
1335,  requiring  the  judgment  to  conform  to  the 
pleadings,  the  nature  of  the  case  and  the  ver- 
dict, warrant  a  judgment  of  redemption,  that 
issue  not  having  been  submitted  to  the  jury  in 
the  diarge. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  446-454 ;   Dec  Dig.  i  256.*] 

9.  APPBAL    and    EBBOB    (I    1172*)— MODIFICA- 

TioiT  or  Judgment. 

In  an  action  by  a  mortgagor  to  try  title, 
to  recover  possession  and  to  redeem  from  the 
mortgage,  where  the  verdict  did  not  warrant  a 
judgment  that  he  redeem,  but  did  warrant  a 
judgment  of  possession  and  title,  that  part  of 
the  judgment  awarding  the  mortgagor  posses- 
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sion,  and  estabUshlng  Us  title  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Vig.  ft  4555-4561;  Dec.  Dig.  i 
1172.*] 

10.  MOBTGAGES     (8     605*)— REDEMPTION— CON- 
DITIONS Preckdbnt. 

In  an  action  by  a  mortgagor  to  redeem 
where  he  alleges  and  shows  that  the  mortgage 
is  due  and  he  tenders  payment  and  the  tender 
has  been  refused,  the  mortgagor  is  not  required, 
as  a  condition  precedent  to  recover,  to  actually 
deposit  the  money  due  in  court. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1788-1794;   Dec  Dig.  §  605.*] 

Appeal  from  District  Court,  Marlon  Comi- 
ty;  P.  A.  Turner,  Judge. 

Action  by  Sam  Burks  against  L.  A.  Burks. 
From  a  judgment  for  plaintiff,  defendant 
appeals..  Modified  and  affirmed. 

R.  R.  Taylor,  Schluter  &  Singleton,  Greer 
&  Minor,  and  F.  D.  Minor,  for  appellant  T. 
D.  Rowell,  for  appellee. 

HODGES,  J.  The  appellee,  Sam  Burka, 
Instituted  this  suit  In  the  court  below  In  the 
usual  form  of  an  action  of  trespass  to  try 
title,  asking  for  the  recovery  of  the  title 
and  possession  of  a  tract  of  land  fully  de- 
scribed in  his  pleading.  The  prayer  of  the 
petition  •was  as  follows:  "Wherefore  plain- 
tiff prays  the  Judgment  of  the  court  that 
defendant  be  cited  to  appear  and  answer 
this  petition,  and  that  on  final  hearing  plain- 
tiff have  Judgment  for  the  title  and  posses- 
sion of  said  above-described  land  and  prem- 
ises, and  that  a  writ  of  restitution  Issue,  and 
for  rents,  damages,  and  costs  of  suit,  and 
for  such  other  and  further  relief,  special  and 
general.  In  law  and  In  equity  that  he  may 
be  Justly  entitled  to."  The  appellant,  de- 
fendant below,  answered  by  general  demur- 
rer, general  denial  and  plea  of  not  guilty, 
and  specially  pleaded  the  statutes  of  limita- 
tion of  three  and  five  years,  and  concluded 
with  a  prayer  for  Judgment,  for  costs  and 
quieting  her  title.  To  this  answer  the  ap- 
pellee replied  by  a  supplemental  petition  al- 
leging.  In  substance,  that  about  December 

11,  1905,  he  was  Indebted  to  one  John  W. 
Mosley,  and,  desiring  to  procure  further  ad- 
vances for  his  family,  and  In  order  to  secure 
Mosley,  he  agreed  to  and  did  execute  and 
deliver  to  the  latter  a  mortgage  upon  -the 
premises  Involved  In  this  suit  and  which 
were  at  the  time  owned  by  him;  that  the 
mortgage  was  executed  and  was  In  the  form 
of  a  deed,  but  that  Mosley  agreed  that  upon 
payment  of  the  debt  he  would  reconvey  the 
land  to  the  appellee ;  that  In  February,  1906, 
Mosley  demanded  payment  of  the  debt,  and 
he  (Burks)  being  without  means  with  which 
to  satisfy  the  demand,  applied  to  the  appel- 
lant, Mrs.  L.  A.  Burks,  for  a  loan ;  that  they 
entered  Into  an  agreement  by  which  she  ad- 
vanced him  the  money  with  which  to  pay 
Mosley  and  took  a  conveyance  from  Mosley 
as  security  for  the  money  thus  loaned,  the 


amount  of  the  loan  being  $100;  that  she 
at  the  time  agreed  to  convey  the  land  back 
to  him  (Burks)  whenever  he  repaid  the  loan 
together  with  Interest  at  the  rate  of  10  per 
cent  per  annum  from  date;  that  the  appel- 
lant, Mrs.  L.  A.  Burks,  at  the  time  of  this 
transaction  had  full  knowledge  of  the  terms 
and  conditions  upon  which  Mosley  held  the 
deed  to  the  land.  He  further  alleges  that 
he  thereafter  on  more  than  one  occasion  ten- 
dered to  the  appellant  full  payment  of  the 
amount  of  the  debt,  and  demanded  a  deed 
reconveylng  the  title  to  him;  that  after 
some  delay  this  demand  upon  his  part  was 
refused,  and  the  appellant  set  np  a  claim  to 
the  absolute  ownership  of  the  premises.  The 
supplemental  petition  then  concludes  as  fol- 
lows :  "Plaintiff  admits  that  he.  owes  defend- 
ant $100  with  interest  on  same,  and  admits 
that  the  deed  executed  to  defendant  by  Mosley 
on  his  homestead  was  for  the  purpose  of  se- 
curing the  payment  of  this  money ;  that  plain- 
tiff is  ready  to  pay  off  all  he  owes  defendant 
both  principal  and  interest  and  here  tenders 
the  same  into  conrt  subject  to  the  future 
orders  of  this  court  The  said  premises  being 
the  homestead  of  plaintiff,  the  same  cannot 
be  incumbered  with  a  mortgage,  and  plain- 
tiff prays  the  Judgment  of  the  oonrt  that 
he  take  his  land  with  his  costs  as  prayed 
for  In  his  original  petition,"  etc.  To  this  the 
appellant  replied  by  exceptions  and  a  general 
denial.  She  fnrther  alleged  that  the  deed 
from  appellee  to  Mosley  was  executed  in  con- 
sideration of  a  past-due  debt  from  Sam 
Burks  to  Mosley,  and  that  this  was  the  ex- 
clusive consideration.  She  denies  that  the 
appellee  was  ever  in  actual  possession  of  the 
premises,  and  avers  that  neither  Mosley  nor 
herself  ever  had  any  notice  that  the  ap- 
pellee was  claiming  the  premises  as  a  home- 
stead at  the  time  the  conveyance  was  made 
to  her.  She  also  alleges  that  she  purchased 
the  land  in  good  faith  from  Mosley,  without 
any  notice  of  any  homestead  claim  or  of  any 
equities  in  the  land  in  favor  of  the  appeUee. 
In  short,  this  answer  pleads  a  purchase  from 
Mosley  In  good  faith  for  value  and  without 
notice  of  any  equitable  rights  claimed  by  the 
appellee. 

The  court  Instructed  the  Jury  as  follows: 
(1)  That  the  written  Instruments  ezecnted  by 
Sam  Burks  and  wife  to  Mosley,  and  by  Mos- 
ley to  Mrs.  It.  A.  Burks,  were  ui>on  their 
faces  deeds  and  sufficient  to  convey  the  pron- 
ises  in  controversy.  (2)  That  if  the  deed 
from  Burks  to  Mosley  was  executed  and  de- 
livered as  security  for  a  debt  it  should  be 
construed  as  a  mortgage;  and  if  the  deed 
from  Mosley  to  Mrs.  L.  A.  Burks  was  In- 
tended as  a  means  of  securing  the  latter  In 
the  payment  of  a  debt  it  should  likewise 
be  regarded  as  a  mortgage  (3)  If  the  Jury 
found  that  both  of  these  were  mortgages, 
they  should  return  a  verdict  in  favor  of  the 
plaintiff,  Sam  Burks.    (4)  The  Jury  was  also 
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directed  to  tetarn  a  Terdict  for  the  plaintiff 
If  they  helleved  the  deed  from  Burks  and 
wife  to  Moaley  was  intended  by  the  parties 
as  a  mortgage  and  that  Mrs.  L.  A.  Bnrks 
bonght  the  land  from  Mosley,  bnt  at  that 
time  had  notice  that  the  deed  to  Mosley  was 
Intended  merely  as  security  for  a  debt  (6) 
To  find  for  the  defendant  tf  a  preponderance 
of  the  evidence  did  not  show  that  the  deed 
from  Sam  Burks  and  wife  to  Mosley  was 
a  mortgage.  (6)  To  find  for  the  defendant 
if  the  Jury  believed  that  the  deed  to  Mosley 
was  in  fact  a  mortgage,  and  that  Mrs.  L.  A. 
Bnrks  bought  and  paid  value  for  the  land 
without  notice  of  that  fact  (7)  To  find  for 
the  defendant  if  the  jury  believe  that  Mrs. 
L.  A.  Burks  bought  the  land  from  Mosley, 
and  that  Sam  Burks  agreed  to  the  purchase. 
(8)  The  form  of  the  verdict  In  case  the  jury 
foond  for  the  plaintiff  should  be,  "We,  the 
Jury,  And  for  the  plaintiff." 

The  Jury  returned  a  verdict  substantially 
fat  that  form.  Upon  this  the  court  entered 
a  Judgment  in  favor  of  the  plaintiff,  Sam 
Burks,  against  the  defendant,  Mrs.  "L.  A. 
Bnrks,  for  the  title  and  possession  of  the 
land,  a  personal  Judgment  in  favor  of  the 
defendant  against  the  plaintiff  for  the  sum  of 
one  hundred  dollars  and  interest  at  the  rate 
of  10  Iter  cent  per  annum  from  the  24th 
day  of  February,  1906,  and  in  addition  there- 
to made  the  following  order:  "It  Is  further 
ordered  by  the  court  that  the  mortgage  and 
lien  existing  on  the  land  above  described  to 
secure  the  payment  of  the  said  one  hundred 
dollars  ($100.00)  and  interest  be  foreclosed, 
and  in  the  event  this  case  is  not  appealed  to 
the  Court  of  Ovll  Appeals,  6th  Supreme  Judi- 
cial District  of  Texas,  the  plaintiff,  Sam 
Bnrks,  shall  have  thlr^  days  from  the  ad- 
journment of  court  to  tender  to  defendant, 
Mrs.  Laura  A.  Burks,  the  sum  of  one  hundred 
dollars  ($100.00)  with  ten  per  cent  Interest 
per  annum  from  February  4,  1906,  the  date 
of  said  tender,  in  full  satisfaction  of  this 
judgment  In  the  event  of  an  appeal  of  this 
cause  from  this  Judgment  to  said  appellate 
court,  then  in  said  event,  the  plaintiff,  Sam 
Burks,  shall  have  forl7  (40)  days  from  the 
date  of  filing  in  this  court  of  the  mandate 
of  said  court  to  which  it  may  be  appealed 
in  which  to  make  tender  of  the  said  one 
hundred  dollars  ($100.00)  and  interest  from 
February  24,  1906,  to  the  date  of  said  tender. 
In  the  event  said  plaintiff,  Sam  Burks,  shall 
fail  to  tender  to  the  said  Mrs.  Laura  A. 
Burka,  defendant,  within  forty  days  from 
the  adjournment  of  this  court,  in  the  event 
this  cause  is  not  appealed,  and  if  appealed 
within  forty  days  after  filing  in  this  court 
the  mandate  from  the  court  to  which  said 
cause  may  be  appealed,  the  sum  of  one  hun- 
dred doUars  ($100.00),  with  interest  there- 
on from  February  24,  1906,  to  the  date  of 
tender,  then  the  clerk  of  this  court  is  or- 
dered to  Issue  an  order  of  sale,"  etc.  Then 
follow  the  usual  directions  as  to  the  seizure 
and  sale  of  the  land. 


Appellant  objecta  to  the  portion  of  the 
Judgment  quoted,  for  the  following  reasons: 
(1)  Because  It  did  not  require  the  plaintiff 
to  make  an  absolute  tender  and  pay  the 
money  into  the  registry  of  the  court  subject 
to  its  order;  (2)  because  it  was  contrary  to 
the  "proof  In  this  case"  to  the  effect  that 
the  evidence  showed  the  tender  of  a  check 
for  the  sum  of  $137.50;  (S)  because  the  Judg- 
ment left  It  optional  with  the  plaintiff  to 
pay  the  money,  and  gave  him  an  Indefinite 
time  within  which  to  exercise  that  option. 
These  objections  are  embraced  in  the  as- 
signment, which  is  followed  by  this  proposi- 
tion: "The  Judgment  of  the  court  must  con- 
form to  the  pleadings,  the  nature  of  the  case 
proved  and  the  verdict"  The  proposition  is 
but  a  partial  quotation  from  article  1335 
of  the  Revised  Civil  Statutes.  This  assign- 
ment and  proposition  are  sufficient,  perhaps, 
to  challenge  the  validity  of  that  portion  of 
the  judgment  complained  of  upon  the  ground 
that  it  Is  not  supported  by  the  verdict;  that 
Is,  It  Is  not  a  judgmoit  which  the  court  was 
here  empowered  to  render  upon  the  particu- 
lar verdict  returned. 

[1]  The  issues  presented  by  the  original 
pleadings  of  both  parties  simply  Involved  the 
titie  to  the  premises,  and  the  right  of  pos- 
session; and  these  were  the  only  Issues  sub- 
mitted in  the  charge  of  the.  court  and  passed 
upon  by  the  Jury.  The  Jury  was  Instructed 
to  return  a  general  verdict  for  the  plaintiff 
if  It  found  that  both  of  the  deeds  referred 
to  in  the  testimony  were  intended  as  mort- 
gages, or  that  the  one  to  Mosley  was  intend- 
ed as  such  and  that  the  appellant,  defendant 
below,  bought  the  premises  with  a  knowledge 
of  that  fact  The  general  verdict  rendered 
for  the  plaintiff  below  settied  In  his  favor 
the  Issues  of  tttte  and  right  of  possession 
only.  If  the  plaintiff  below  was  the  owner  of 
the  premises  and  had  not  parted  with  his 
tiUe  nor  the  right  of  possession,  but  had 
merely  given  a  mortgage  to  secure  the  pay- 
ment of  a  debt  and  the  mortgagee,  or  one 
who  had  purchased  from  him  with  notice, 
was  asserting  ownership,  the  plaintiff  liad 
the  right  to  bring  an  action  in  the  form  he 
did  to  try  the  titie  and  the  rlj^t  of  posses- 
sion. 

[2]  In  this  state  the  mortgagor  Is  consider- 
ed the  real  owner  of  the  mortgaged  proper- 
ty, and  Is  entltied  to  the  possession  in  the 
absence  of  some  stipulations  to  the  contrary; 
and  he  may  bring  an  action  against  the  mort- 
gagee when  the  latter  unlawfully  obtains  pos- 
session, or  wrongfully  asserts  title  to  the 
mortgaged  premises.  Morrow  v.  Morgan,  48 
Tex.  304;  Loving  v.  Milliken,  59  Tex.  423; 
Mann  v.  Falcon,  26  Tex.  274.  A  Judgment 
awarding  titie  and  possession  to  the  mortgag- 
or is  not  inconsistent  with  the  continued  ex- 
istence and  unimpaired  validity  of  an  un- 
foreclosed  mortgage  held  by  the  mortgagee. 

[3]  If  It  appeared  that  the  instrument  In 
controversy  was  In  fact  a  mortgage  held  as 
security  for  a  debt  then  due  and  unpaid. 
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bnt  that  the  creditor  had  refused  to  accept 
payment  and  extinguish  the  mortgage,  the 
mortgagor  would  have  the  right  to  institute 
an  action  to  redeem  his  premises  from  the 
incumbrance  thus  continued.  3  Pomeroy, 
Equi.  Jur.  {  1219.  The  author  above  refer- 
red to  says:  "It  is,  however,  a  settled  doc- 
trine in  all  these  states  that  the  mortgagor 
in  possession  may  maintain  a  similar  equita- 
ble suit  whenever,  from  dispute  as  to  the 
amount  due  or  any  other  cause,  the  mort- 
gagee refuses  to  accept  payment  and  dis- 
charge the  mortgage.  The  mortgagor  can  al- 
ways come  into  a  court  of  equity  and  obtain 
a  decree  removing  the  lien  of  the  mortgage. 
Although  this  suit  is  uniformly  termed  a 
suit  'to  redeem,'  and  the  relief  called  're- 
demption,' yet  it  is  really  one  to  free  the 
mortgagor's  land  from  the  Incumbrance,  to 
compel  the  mortgagee  to  accept  the  amount 
actually  due,  and  to  discharge  the  mortgage 
of  record."  Continuing,  the  same  writer 
says,  concerning  the  right  to  bring  such  a 
suit:  "The  essential  requisites  of  maintain- 
ing the  suit  are  that  the  mortgaged  debt 
should  be  due  and  payable,  that  the  mort- 
gagor should  offer  to  pay  whatever  amount 
Is  due,  and  should  pay  the  same  whenever 
ascertained  and  fixed  by  the  decree,  and  that 
relief  should  be  sought  in  equity."  See,  also, 
Daubenspeck  t.  Flatt,  22  Cal.  330. 

[4]  The  same  right  is  recognized  by  nu- 
merous decisions  of  this  state.  However,  the 
two  causes  of  action,  the  right  to  try  title 
and  recover  possession,  and  to  redeem,  are 
two  separate  and  Independent  causes  of  ac> 
tlon,  and  each  must  be  presented  by  appro- 
priate pleadings,  wlille  it  is  true  that  under 
our  system  both  might  be  Joined  in  the 
same  suit,  where  the  parties  and  the  proper- 
ty in  litigation  are  the  same,  yet  that  does 
not  dispense  with  the  necessity  for  plead- 
ing the  facts  essential  to  show  the  rights 
claimed  and  to  support  the  particular  judg- 
ments sought  Edrlngton  v.  Newland,  57 
Tex.  631;   Mann  v.  Falcon,  25  Tex.  274. 

[(]  If  the  record  in  this  case  contains  any 
pleadings  upon  the  part  of  either  party  suf- 
ficient to  warrant  the  trial  court  In  render- 
ing that  portion  of  the  Judgment  complained 
of  it  must  be  found  in  the  plaintiff's  supple- 
mental petition,  and  in  that  part  which  has 
been  literally  quoted.  There  was  no  allega- 
tion In  that  pleading  that  the  debt  Is  due, 
and  the  prayer  for  relief  is,  to  say  the  least, 
ambiguous  and  uncertain.  The  language  of 
the  prayer  is,  "and  plaintiff  prays  the  Judg- 
ment of  the  court  that  he  take  hia  lan4  with 
his  costs  as  prayed  for  in  his  original  peti- 
tion," etc.  The  Judgment  prayed  for  in  the 
original  petition  was  "for  the  title  and  pos- 
session of  the  said  above  described  land  and 
premises,  and  that  a  writ  of  restitution  issue, 
and  for  rents,  damages,  and  costs  of  suit," 
•ind  for  general  relief.  The  prayer  for  gen- 
eral relief  in  the  original  petition  must  be 
held  to  have  reference  to  the  relief  which 


the  facts  there  alleged  would  authorize  and 
no  other.    Jordan  v.  Massey,  134  S.  W.  804. 

[a]  Under  our  statute  the  prayer  tor  relief 
is  an  essential  part  of  the  petition.  Jordan 
T.  Massey,  supra,  and  cases  there  cited. 

[7]  The  difficulty  of  resolving  this  am- 
biguity of  meaning  in  favor  of  that  con- 
struction which  would  make  the  supplemen- 
tal petition  form  the  basis  of  an  independent 
cause  of  action  is  Increased  when  the  rules 
adopted  for  the  regulation  of  pleading  are 
considered.  Supplemental  petitions  are  not 
designed  for  supplying  averments  of  fact 
which  should  have  been  made  in  the  original 
petition.  Townee'  Pleading,  pp.  309,  321.  If 
by  reason  of  this  uncertainty  it  may  proper- 
ly be  held  that  there  are  no  pleadings  in  the 
record  which  would  authorize  the  court  to 
render  a  Judgment  which  in  effect  grants  the 
right  of  redemption  to  the  plaintiff  in  the 
action,  that  portion  of  the  Judgment,  at  least. 
Is  fundamentally  erroneous.  Edrlngton  y. 
Newland  and  Mann  v.  Falcon,  supra.  Bnt 
conceding  that  the  pleading  is  sufficient  to 
form  the  basis  of  the  judgment  rendered, 
still  another  difficulty  arises,  and  that  is 
the  failure  of  the  jury  to  pass  upon  the  facts 
essential  to  warrant  that  character  of  relief. 

[8]  Article  1336  of  the  Bevised  ClvU  Stat- 
utes is  as  follows:    "The  Judgment  of  the 
court  must  conform  to  the  pleadings,  the  na- 
ture of  the  case  proved  and  the  verdict,  if 
any,  and  shall  be  so  framed  as  to  grive  the 
party  all  the  relief  to  which  he  may  be  en- 
titled either  in  law  or  in  equity."    Olvlng  to 
the  pleadings  of  the  plaintiff  that  constrac- 
tlon  which  is  necessary  to  sustain  a  Judg- 
ment of  the  kind  here  being  considered,  it 
may  be  said  that  they  asserted  the  existence 
of  a  debt  secured  by  a  mortgage  upon  tlie 
premises  involved,  that  the  debt  was  due, 
that  the  plaintiff  had  tendered  payment,  and 
that  this  had  been  refused.    In  view  of  the 
fact  that  proceedings  instituted  for  redemp- 
tion are  considered  adversary  in  their  na- 
ture, and  may  be  resisted  by  the  mortgagee, 
the  general  denial  Interposed  by  the  defend- 
ant below  in  her  supplemental  answer  put 
those  facts  In  issue,  and  required  their  Bob- 
mlssion  to  the  Jury  in  a  Jury  trial,  and  a 
finding  one  way  or  another  by  the  Jury  be- 
fore the  court  could  enter  a  Judgment  there- 
on.   Ablowlch  V.  Bank,  95  Tex.  429,  67  S.  W. 
79,  881;  Waller  v.  LUes,  96  Tex.  21,  70  S.  "W. 
17;   Allen  v.  Allen,  101  Tex.  362,  107  B.   W. 
628 ;  May  v.  Taylor,  22  Tex.  340 ;   Darden  v. 
Taylor,  126  S.  W.  944;   McKey  v.  Weleli,  22 
Tex.  396.   In  the  second  case  above  referred 
to,  in  discussing  Ablowlch  v.  Bank,  the  coart 
said:    "It  Is  dedudble  from  the  ruling  tliat 
the  findings  of  the  jury  upon  the  issues  made 
by  the  pleadings  in  the  case,  although  against 
the  undisputed  evidence,  or  without  evidence 
to  support  them,  cannot  be  disregarded,  bnt 
must  constitute  the  only  basis  upon  which 
any  proper  Judgment  can  be  rendered."      in 
the  Ablowlch  Case  the  Supreme  Court  was 
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coDslderlng  the  power  of  the  trial  court  to 
render  a  judgment  upon  an  Issue  which  had 
been  submitted  but  upon  which  no  specific 
flDdlng  had  been  made.  In  May  t.  Taylor, 
supra,  which  is  later  cited  with  approval  by 
the  Supreme  Oourt,  one  feature  of  the  situa- 
tion was  not  materially  unlike  that  here  pre- 
sented. There  the  question  was  whether  the 
conrt  had  authority  to  enter  a  Judgment  up- 
on facts  not  submitted  to  the  Jury  nor  passed 
upon  by  It.  Judge  Roberts  said :  "The  prov- 
ince of  the  verdict  Is  to  declare  the  facts  up- 
on which  the  Judgment  Is  to  be  predicated. 
Tbe  existence  of  the  mortgage  as  well  as  the 
note  was  put  In  Issue,  and  tbe  entire  omis- 
sion of  a  finding  upon  the  mortgage  is  fatal 
to  tbe  Judgment  so  far  as  It  relates  to  the 
mortgage."  The  legal  effect  of  that  part  of 
the  trial  court's  decree  wherein  a  personal 
Jndgment  Is  rendered  In  favor  of  tbe  defend- 
ant against  the  plaintiff  for  the  debt  referred 
to  In  the  pleadings,  allowing  tbe  plaintiff  a 
speclfled  length  of  time  in  which  to  pay  the 
same,  and  In  the  event  of  failure  directing 
a  gale  of  the  premises  as  In  foreclosure  pro- 
ceedings, was  to  provide  for  tbe  extinction  of 
tbe  debt  and  removal  of  tbe  incumbrance. 
It  may  be  that  the  defendant  below  did  not 
want  that  done.  Her  pleadings  unqualifiedly 
challenged  the  truth  of  the  facts  upon  which 
■neb  a  Judgment  must  rest,  and  no  alterna- 
tive relief  was  sought  by  her.  Nor  is  that 
all.  She  brings  that  portion  of  the  jndg- 
ment to  this  court  on  appeal,  and  here  as- 
sails it  upon  the  ground  that  It  is  not  re- 
sponsive to  the  verdict. 

[I]  We  sustain  the  objection,  for  the  rea- 
sons stated ;  but  we  do  not  consider  it  neces- 
sary to  disturb  that  portion  of  tbe  Judg- 
ment disposing  of  the  issue  of  title  to  the 
premises,  in  as  much  as  it  relates  to  a  sep- 
arable controversy,  and  is  not  complained  of 
except  upon  tbe  ground  that  the  evidence 
was  insufficient.  While  it  is  true  the  evi- 
dence was  conflicting,  still  we  think  it  is 
sufficient  to  sustain  the  finding  of  the  Jury 
open  that  issue.  It  may  be  proper  to  say 
in  passing,  that  we  do  not  regard  some  of 
tbe  specific  objections  urged  in  tbe  assign- 
ment first  considered  as  tenable. 

11 9 j  Where  tbe  mortgagor  resorts  to  tbe 
equitable  action  of  redemption,  and  alleges 
and  proves  that  the  debt  is  due,  and  that  he 
bas  tendered  payment  and  this  has  been  re- 
fused by  tbe  mortgagee,  the  mortgagor  is  not 
required,  as  a  condition  upon  which  be  may 
recover,  to  actually  make  profert  in  curia  of 
tbe  money  due.  It  is  sufUcient  If  be  offers 
in  tils  pleading  to  do  equity  by  paying  to  the 
creditor  whatever  sum  may  l>e  found  to  be 
doe.  2  Jones  on  Mort,  S  1095;  17  Ency. 
Plead.  A  Prac.  pp.  967,  968;  Baumann  v. 
Pinkney,  118  N.  Y.  604,  2S  N.  E.  916;  Potter 
V.  Schaffer,  209  Mo.  686,  108  S.  W.  60.  It 
would  seem  that  this  rule  is  especially  ap- 
plicable where  the  mortgagee  persists  in  his 


refusal  to  accept  payment  and  is  asserting 
title  to  tbe  property  upon  which  the  mort- 
gage lies.  Luckett  v.  Townsend,  3  Tex.  127, 
49  Am.  Dec.  723. 

The  judgment  In  this  case  will  be  reformed 
by  eliminating  that  portion  embraced  within 
the  assignment  of  error  considered,  and  as 
reformed  will  be  affirmed. 


auLr,  a  &  s.  F.  ry.  go.  v.  gebbn. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Nov.  1,  1911.    On  Motion  for  Re- 
hearing, Nov.  29,  1911.) 

1.  Gabbikrs  (S  363*)— EjEcnoR  or  Passenoxb 
—Place. 

While  a  carrier  is  not  bound  ordinarily 
to  awake  a  sleeping  passenger  that  he  may  dis- 
embark at  his  station,  and,  after  he  is  carried 
by  without  fault  of  the  carrier,  he  becomes  a 
trespasser  subject  to  ejection,  the  carrier  is  nev- 
ertheless bound  not  to  pat  him  off  at  an  unsafe 
place,  which  might  jeopardize  bis  health  or  like- 
ly injure  his  life. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  li  1445, 1446;  Dec.  Dig.  |  863.*] 

2.  Cabbiebs   (I  351*)— EjBonoN  of  Passem- 
OEB — Statutes. 

Paschal's  Dig.  art.  4892,  prohibiting  tbe  ejec- 
tion of  passengers  between  stations,  having  been 
omitted  from  the  revision  of  the  statutes,  and 
not  having  been  re-enacted,  is  do  longer  the  law 
of  the  state. 

[ESd.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  I  361.*] 

3.  Cabbiebs  ({  383*)— Passenoebs— Ejection 
— Pbopeb  Place— QxjESTion  fob  Jdbt. 

In  an  action  for  wrongful  ejection  of  a 
passenger,  evidence  held  to  require  submission 
to  the  jury  of  the  question  whether  the  place 
of  ejection  was  proper. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  a  1492-1496;   Dec.  Dig.  {  383.*] 

4.  Cabbiebs   ({  369*)— Ejection   of  Passen- 

OEB— INJUBIEB— PBOXIMATE   CaUSE. 

Plaintiff,  a  lad  13  or  14  years  old,  who 
bad  never  l>een  in  tbe  state  before,  was  carried 
by  bis  station  while  asleep  some  time  after  2 
oclock  in  tbe  morning,  and  then  ejected  in  the 
country,  where  there  was  no  house  near  tnr>  some 
2\f>  miles  past  the  station,  and  just  after  the 
treiin  had  passed  over  a  long  bridge  and  trestle. 
He  testified  that  the  conductor  told  him  that 
the  station  was  about  a  mile  back,  and  that, 
when  he  struck  the  trestle,  it  was  so  dark  that 
he  was  required  to  cross  by  "cooning  it";  that, 
when  be  ^ot  part  way  across,  he  saw  another 
train  coming  onto  the  trestle  by  which  he  was 
greatly  frightened,  though  he  escaped  unhurt, 
reaching  the  opposite  side  of  the  bridge  before 
the  train  passed,  but  this  frightened  him  to  such 
an  extent  and  caused  such  a  nervous  shock  that, 
he  was  thereafter  unable  to  sleep  or  rest  at 
night  because  of  nightmares  and  dreams,  which 
resulted  in  serious  mental  injury.  Seld,  that 
the  carrier's  breach  of  duty  in  ejecting  plaintiff 
at  an  improper  place  was  the  proximate  cause 
of  such  injury. 

[Ed.    Note. — For   other   cases,    see   Carriers, 
Dec.  Dig.  {  369.*] 

5.  Tbial  (I  253*)— Instbtjctions. 

In  an  action  for  injuries  to  a  passenger 
caused  by  his  alleged  wrongful  ejection  at  an 
improper  place,  a  request  to  charge  that  if  the 
carrier  made  the  usual  announcement  of  the  sta- 
tion in  a  manner  loud  enough  to  be  heard  by 
passengers,  and  tbe  train  stopped  a  reasonable 
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length  «f  time  at  the  passenger's  destination, 
but  he  failed  to  alight  because  of  his  being 
asleep,  and  was  carried  by  the  station,  then 
he  became  a  trespasser,  and  the  carrier  was  en- 
titled to  eject  him,  and  it  was  the  junr's  duty 
to  find  for  defendant,  was  properly  refused  as 
omitting  the  carrier's  alleged  negligence  in  eject- 
ing plaintiff  at  an  improper  place,  and  as  fail- 
ing to  submit  the  quastion  of^  negligence  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial  Dec. 
Dig.  I  253.*] 

6.  Tbial  (I  262*)  — Instbuctions— Applioa- 
BiLiTT  TO  Evidence 

Where  a  passenger  after  being  carried  by 
his  station  was  ejected  at  an  alleged  improper 
place,  and  there  was  no  evidence  of  any  de- 
mand and  refusal  to  pay  fare  to  the  next  sta- 
tion, a  request  to  charge  that  if  plaintiff  was  ex- 
pelled on  account  of  his  failure  to  pay  fare  to 
the  next  station,  provided  the  conductor  had  no 
reason  to  believe  that  putting  him  off  at  the 
particular  place  would  result  in  injury,  plaintiff 
could  not  recover,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  596-612;  Dec.  Dig.  {  252.*] 

7.  Caeriebs  (S  13*)— Free  Pass  Law— A^pu- 

OATION. 

Acts  30th  Leg.  c.  42,  prohibiting  carriers 
from  transporting  passengers  gratis,  does  not 
prevent  railroad  companies  on  carrying  a  pas- 
senger past  his  station  at  night  by  mistake  from 
carrying  him  free  to  the  next  station. 

[EA.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  {  13.*] 

8.  Appeal  akd  Bbbob  <{  1060*)— Betiew— 
Pbbjtudice. 

Where  the  preponderance  of  the  evidence 
was  not  against  the  verdict  which  was  not  ex- 
cessive, and  there  was  no  reason  to  believe  that 
the  verdict  was  affected  by  comment  of  plain- 
tiffs attorney  to  the  jury  on  defendant's  excep- 
tions, and  an  alleged  improper  statement  of  the 
law,  such  acts  were  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;    Dec.  Dig.  f  1060.*] 

On  Rehearing. 

9.  Neglioence  (S  61*)— "Pboximate  Cause." 

To  constitute  a  neg^gent  act  the  proximate 
cause  of  an  injury,  it  is  not  necessary  that  it 
be  the  sole  cause,  but  it  is  sufficient  if  it  is  a 
concurring  cause  from  which  the  result  mi^bt 
reasonably  have  been  contemplated  as  involvmg 
the  result  which  actually  happened  under  the 
circumstances,  it  not  being  necessary  that  the 
injury  in  the  precise  form  in  which  it  in  fact 
resulted  should  have  been  foreseen;  it  being 
sufficient  that  it  appears  after  the  accident  to 
have  been  a  natural  and  probable  consequence 
(quoting  6  Words  &  Phrases,  p.  5760). 

[Ed.   Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §1  74,  76;   Dec.  Dig.  §  61.*] 

10.  Cabbiebs  (S  363*)— Injubies  to  Passen- 
gers— Ejection- Iupbopeb  Place. 

Where  the  conductor  of  a  passenger  train 
'ejected  a  lad  traveling  alone  at  night  after  he 
had  been  carried  2V&  miles  beyond  his  destina- 
tion, owing  to  his  being  asleep  when  the  train 
stopped  at  his  station,  the  conductor  was  charg- 
ed with  knowledge  of  the  nature  of  the  roadbed 
and  trestles  the  boy  would  be  required  to  re- 
cross  to  go  back  to  his  destination,  and  with 
the  knowledge  of  the  schedule  of  trains  which 
he  would  probably  meet  in  the  course  of  liis 
journey,  which  should  be  considered  in  deter- 
mining whether  the  conductor  was  negligent  im 
ejecting  him  at  that  point,  and  whether  ejection 
there  would  probably  result  in  injury  or  harm 
to  him. 

[Eld.    Note. — B\>r    other    cases,    see    Carrien, 
Cent  Dig.  »  1446,  1446;   Dec.  Dig.  |  363.*] 


Appeal  from  District  Court,  MUam  Goan- 
ty;  J.  0.  Scott,  Judge. 

Action  by  Sanford  Green,  by  W.  J.  Green, 
his  next  friend,  against  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  At' 
firmed. 

Terry,  Gavin  ft  Mills  and  A.  H.  Culwell, 
for  appellant. 

RICE,  J.  This  suit  was  instituted  to  re- 
cover damages  for  the  alleged  wrongful 
ejectment  of  appellee  Sanford  Oreen  from 
the  cars  by  appellant's  conductor,  it  being 
charged  that  he  was  carried  by  tiis  station 
in  the  nighttime  and  ejected  at  a  lonely 
place,  and  as  a  result  thereof  sustained  seri- 
ous and  permanent  injuries.  Appellant  an- 
swered by  general  and  special  exceptions, 
and,  further,  that  thei  station  of  Cameron, 
which  was  the  destination  of  the  boy  Sanford 
Green,  was  announced  In  the  car  in  which  he 
was  riding  Just  before  the  train  reached 
that  station,  at  which  time  the  boy  w^as 
asleep  and  failed  to  alight,  owing  to  the 
fact  that  he  was  asleep;  that  he  was  eject- 
ed at  a  convenient  place;  and  that  the  em- 
ployte  of  the  company,  in  so  ejecting  him, 
liad  no  notice  that  he  would  suffer  injury 
thereby.  There  was  a  Jury  trial,  resulting 
In  a  verdict  and  Judgm»it  for  plaintiff,  from 
which  appellant  prosecutes  this  appeal. 

It  appears  from  the  evidence  that  on  the 
13th  of  October,  1909,  plaintiff's  father  pur- 
chased  a   ticket  at  Featherstone,   OkL,    for 
plaintiff,  who  was  then  a  boy  13  or  14  years 
of  age,  for  Cameron,  Tex.,  and  thereafter 
placed  him  on  board  of  the  cars  for  his  des- 
tination.   The  train  upon  which  he  was  rid- 
ing arrived  at  Cameron  some  time  after  2 
o'clock  on  the  morning  of  the  14th  of  Oc- 
tober, at  which  time  the  boy  was  asleep,  and 
did  not  hear  the  announcement  of  the  name 
of  the  station  which  it  is  claimed  was  made 
by  appellant's  employ^,  and  for  which  rea- 
son, it  is  presumed,  be  was  carried  beyond 
said  station.    After  passing  the  station  aome 
2^  miles,  the  conductor  aroused  and  com- 
pelled the  boy  to  alight  from  the  train,  tell- 
ing him  before  be  left  the  train  that  he  ba.d 
reached  bis  station,  and  that  the  depot  •wa.a 
only  a  short  way  back,  but,  after  he   luid. 
alighted  from  the  car,  be  stated  to  him  ttxat 
it  was  some  mile  or  sach  distance  up   tbe 
track,    and   Immediately   started   the   train, 
leaving  the  boy  on  the  ground.     The    boy 
was  not  awakened  at  Cameron  by  the  con- 
ductor or  porter,  and  it  appears  that    bis 
hat  check,   indicating  bis  destination,    bad 
not  beoi  taken  up  by  the  conductor.     Tbere 
was  no  demand  on  the  part  of  the  conductor 
that  be  should  pay  his  fare  to  the  next  sta- 
tion, nor  was  anything  said  about  it  at   tJie 
time  be  was  ejected;   but  the  boy  testified 
that  he  would  have  been  willing  to  pay  tiis 
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fore,  If  be  had  known  that  be  was  not  at  a 
station  when  be  was  put  off.  He  was  eject- 
ed In  Little  River  bottom,  about  2%  miles 
from  Cameron.  The  night  was  very  dark, 
and  It  Is  not  shown  that  be  was  near  any 
house.  The  boy  was  a  stranger,  never  hav- 
ing been  In  the  state.  The  evidence  shows 
that  this  bottom  was  spanned  by  a  long 
trestle  and  bridge,  and  that  the  boy  under- 
took at  once,  as  directed  by  the  conductor, 
to  go  to  the  depot,  encountering  this  trestle 
or  bridge,  which  he  undertook  to  cross  by 
"coonlng"  it,  and  while  so  doing  a  rapidly 
approaching  train  from  the  south  ran  onto 
the  trestle,  whereby  the  boy  was  greatly 
frightened,  though  he  escaped  unhurt,  reach- 
ing the  opposite  side  of  the  bridge  before 
the  train  passed.  It  is  abundantly  shown 
by  the  testimony  that  from  this  fright  he 
experienced  a  great  nervous  shock,  by  rea- 
son of  which  his  mind  was  aCCected,  and  he 
was  unable  to  sleep  or  rest  at  night  on  ac- 
count of  nightmares  and  dreams,  from  which, 
when  aroused,  he  would  scream  that  the 
trahi  was  running  over  him.  This  condition 
iras  shown  to  have  continued  for  a  long 
while,  and  physicians  testified  that  they 
were  unable  to  say  bow  long  he  might  re- 
•iialn  in  this  condition. 

The  chief  contention  on  the  part  of  ap- 
pellant Is  tliat  the  court  erred  in  refusing 
to  grant  a  new  trial  on  the  ground  that  the 
evidence  failed  to  sustain  the  Judgment 

[1]  The  only  issue  submitted  for  the  con- 
sideration of  the  Jury  by  the  charge  of  the 
court  was  whether  or  not  the  appellant  was 
goUty  of  negligence  in  compelling  the  boy 
to  disembark  from  the  train  at  the  time  and 
place  under  tlie  circumstances  indicated, 
telling  the  Jury  that  he,  after  leaving  Cam- 
eron, had  ceased  to  be  a  passenger,  and  if 
they  believed  that  the  company  was  guilty 
of  negligence  in  causing  him  to  disembark, 
and  that  the  same  was  the  direct  and  proxi- 
mate cause  of  his  leaving  the  car  and  being 
Injured,  then  to  find  for  the  plaintiff .  It  is 
the  contention  of  appellant  that  it  was  not 
its  duty  to  awaken  appellee,  but  was  only 
reqnired  to  announce  the  station  before  reach- 
ing Cameron,  and  to  stop  a  sufficient  length 
of  time  to  allow  passengers  to  disembark 
from  the  train,  all  of  which  It  did,  whereby 
appellee,  on  account  of  his  failure  to  leave 
the  train  at  Cameron,  became  a  trespasser, 
and  It  had  the  unrestricted  right  to  compel 
blm  to  leave  the  train  at  any  point  after 
passing  Cameron  without  being  liable  there- 
for. Counsel  for  appellant  has  cited  us  to 
cases  announcing  the  doctrine  that  It  is  not 
the  duty  of  a  railway  company  under  such 
drcmnstances  to  awaken  a  sleeping  passen- 
ger, and  that  it  is  not  required,  without  pay- 
ment of  additional  fare,  to  carry  the  pas- 
senger to  the  next  station,  and  also  to  cases 
which  establish  the  doctrine  that  the  com- 
pany under  such  circumstances  would  not 
ordinarily  be  liable  in  damages  for  the  ex- 
pulsion of  a  passenger  between  stations.  But, 


while  this  we  concede  to  be  the  true  rule, 
yet  it  is  not  without  limitation  or  exception. 
We  think  that,  notwithstanding  the  right 
thus  to  expel  a  traveler  who  has  been  car- 
ried beyond  bis  destination  on  account  of 
his  own  fault,  still  the  railroad  company 
rests  under  the  duty  of  not  putting  him  off 
at  an  imsafe,  insecure,  or  dangerous  place, 
which  might  Jeopardize  the  health  or  likely 
injure  the  life  of  the  passenger.  In  several 
of  the  states  statutes  have  been  enacted  for- 
bidding railway  companies  from  ejecting 
passengers  between  stations,  but  requiring 
them  to  proceed  to  the  usual  and  customary 
stopping  point  before  doing  so.  See  note  to 
Burch  V.  Baltimore  &  Potomac  R.  B.,  26  t,. 
R.  A.  129,  for  a  collation  of  such  statutes 
and  decisions  thereunder. 

[2}  There  was  formerly  such  'a  statute  in 
Texas  (Paschal's  Dig.  art.  4892),  but  this  pro- 
vision was  omitted  in  the  revision  of  the 
statutes  and  has  not  been  re-enacted,  and 
is  therefore  no  longer  a  law  in  this  state. 
See,  also,  T.  &  P.  By.  Co.  v.  Casey,  62 
Tex.  112.  And,  in  states  where  there  Is 
such  a  statute,  recoveries  have  been  al- 
lowed where  passengers  were  put  off  be- 
tween stations,'  Irrespective  of  the  manner 
of  their  ejectment,  or  the  character  of  the 
place  at  which  they  were  expelled;  but,  in 
the  absence  of  such  statutory  provision.  It 
seems  that  the  company  is  only  liable  In 
the  event  that  such  expulsion  is  accompanied 
by  unnecessary  force  or  violence,  or  the 
ejectment  was  made  at  an  Improper  place, 
such  as  would  Jeopardize  the  life  or  health 
of  the  passenger,  and  injury  was  proximate- 
ly caused  therefrom.  See  note  to  Burch  v. 
B.  &  P.  Ry.  Co.,  supra;  the  question  of  lia- 
bility being  one  of  fact  for  the  Jury,  under 
all  the  circumstances  of  the  case.  T.  &  P. 
R.  R.  Co.  v.  McDonald,  2  Wlllson  Civ.  Cas 
Ct  App.  I  164;  I.  &  G.  N.  R.  R.  Co.  v.  Gil- 
bert, 64  Tex.  636;  International  &  G.  N.  B 
Co.  v.  Smith  (Sup.)  1  S.  W.  665  (Oct.  19 
1886):  Malone  v.  Pittsburg  &  !•.  F  R.  B, 
162  Pa.  3»3,  25  AU.  638;  Hall  v.  8.  C  R.  F 
Co.,  28  S.  0.  261,  5  S.  B.  623;  111.  Cent  B 
R.  ▼.  Latimer,  28  111.  App.  662.  In  Burtd 
V.  Baltimore  *  Potomac  R.  E.,  supra,  it  wav> 
said,  in  discussing  the  right  of  the  companj 
to  eject  a  person  wrongfully  upon  its  train' 
"It  may  not  eject  him  with  undue  violence 
It  may  not  eject  blm  at  an  unsafe  or  danger- 
ous place,  upon  a  trestlework,  for  example, 
or  in  a  marsh  or  in  a  desert,  or  upon  a  bunk 
of  snow.  Then  again,  when  such  trespasser 
is  a  person  more  or  less  incapable  of  taking 
care  of  himself — a  child,  a  lunatic,  an  Im- 
becile, a  person  under  the  Influence  of  In- 
toxicating liquor — consideration  of  humanity 
will  demand  that  they  receive  different  treat- 
ment from  that  awarded  to  the  ordinary 
adult  man,  in  full  possession  of  all  of  his 
faculties,  as  was  the  plaintiff  in  this  casa" 
See  Louisville,  C.  &  L.  R.  Co.  v.  Sullivan, 
81  Ky.  624,  60  Am.  Rep.  186.  In  Moore  on 
Carriers,  S  U,  P*  749,  where  this  question  la 
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discussed,  It  Is  said:  "In  the  absence  of  a 
statute  providing  at  what  places  the  carrier 
may  lawfully  eject  l)erson8  from  Its  cars 
or  trains,  the  passenger  who  has  forfeited 
his  right  to  travel  may  be  ejected  at  any 
point  where  he  will  not  be  subjected  to  or 
reasonably  liable  to  peril;  but  he  may  not 
be  ejected  at  any  place  on  the  road  where 
he  is  likely  to  be  Injured,  such  as  in  a  pond 
of  water,  on  a  high  trestle  or  in  a  danger- 
ous swamp  or  other  place  of  danger.  Where 
a  passenger  Is  carried  beyond  his  station 
through  no  fault  of  his  own,  he  may  not  be 
arbitrarily  and  violently  put  off  where  there 
is  no  dwelling  and  remote  from  any  station; 
and,  if  he  Is  put  off  under  such  circum- 
stances, he  may  recover  substantial  damages. 
The  question  as  to  whether  the  place  where 
the  passenger  was  ejected  was  a  proper 
place  or  an  improper  one  In  such  cases  has 
been  usually  held  to  be  one  of  fact  for  the 
Jury,  under  the  circumstances  of  each  case" 
— citing  numerous  authorities  In  support 
of  the  text  See,  likewise,  6  Gyc.  563,  where 
It  is  said:  "The  servants  of  the  carrier 
should  not  expel  a  passenger  (or  even  a  tres- 
passer) at  a  time  or  place  which  is  danger- 
ous; and  the  carrier  will  be  liable  in  such 
case,  not  only  for  injuries  directly  suffered 
in  connection  with  such  expulsion,  but  also 
for  subsequent  injuries  proximately  due 
thereto,  such  as  injury  from  other  trains, 
which  the  ejected  person  could  not  reason- 
ably avoid,  the  probable  consequences  of 
improper  exposure,  and  the  like.  And  It 
will  be  no  answer  that  the  person  was  in- 
jured by  reason  of  his  helplessness  due  to 
Intoxication,  or  like  cause,  if  bis  condition 
was  known  to  the  servant  of  the  carrier, 
and  the  consequent  injury  resulting  from 
the  expulsion  could  have  been  reasonably  an- 
ticipated." 

[3]  So  that  it  seems  the  question  Is  one 
of  fact  for  the  determination  of  the  Jury  un- 
der a  proper  charge  as  to  whether,  under  all 
the  circumstances,  the  expulsion  In  the  pres- 
ent case  was  rightful  or  not.  This  question 
has  been  resolved  by  the  Jury  in  favor  of  the 
appellee  and  against  the  appellant,  and  we 
think  the  evidence  abundantly  Justifies  such 
finding,  for  which  reason  the  several  assign- 
ments presenting  this  question  are  overruled. 

[4]  The  third  assignment  Insists  that  a 
new  trial  should  have  been  granted,  for  the 
reason  that  appellant  was  not  responsible  for 
the  Injuries  which  occurred  to  the  boy  aft- 
er leaving  the  train  and  on  his  way  to  Cam- 
eron. The  rule  seems  to  be  well  settled  that 
the  company  would  be  responsible  for  all  in- 
juries proximately  resulting  from  their 
wrongful  act  in  ejecting  a  passenger  under 
such  circumstances  which  could  have  been 
reasonably  anticipated,  and,  if  In  attempting 
to  reach  his  station  the  boy  encountered  dan- 
gers from  a  passing  train,  it  seems  to  us 
that  the  company  would  be  liable  therefor, 
provided  the  Jury  should  believe  that  such 
dangers  could  have  reasonably  been  antici- 


pated to  ensue  from  the  wrongful  conduct 
6  Cyc.  563;  I.  ft  O.  N.  &  &  T.  Terry.  82 
Tex.  380,  50  Am.  Rep.  529. 

[I]  Three  special  charges  asked  by  appel- 
lant made  the  basis  of  the  fourth,  fifth,  and 
seventh  assignments  of  error,  were  refused, 
each  of  which  was  predicated  upon  the  the- 
ory that  if  the  company  made  the  usual  an- 
nouncement of  the  station  in  a  manner  loud 
enough  to  be  heard  by  the  passengers,  and 
that  they  stopped  a  reasonable  length  of  time 
at  Cameron  for  passengers  to  alight  and 
that  plaintiff  foiled  to  alight  therefrom  on 
account  of  being  asleep  and  was  carried  be- 
yond the  station,  then  he  became  a  tres- 
passer, and  the  company  had  the  right  to 
eject  him,  and  It  was  the  duty  of  the  Jury 
to  find,  under  such  circumstances,  In  favor 
of  the  defendant  These  charges  were  prop- 
erly refused,  because  they  required  a  finding 
In  favor  of  the  defendant  Irrespective  of 
whether  It  was  guilty  of  negligence  In  eject- 
ing the  plaintiff  at  an  improper  place,  and 
because  the  same  failed  to  submit  the  ques- 
tion of  negligence  vel  non  to  the  Jury. 

[6]  There  was  no  error  In  refusing  special 
charge  No.  4,  which  directed  a  finding  in  fa- 
vor of  the  defendant  If  the  Jury  believed  that 
the  plaintiff  was  expelled  on  account  of  his 
failure  to  pay  his  fare  to  the  next  station, 
provided  the  conductor  had  no  reason  to  be- 
lieve that  putting  him  off  at  the  particular 
place  would  result  in  injury.  In  the  first 
place,  there  was  no  evidence  that  raised  any 
Issue  whatever  relative  to  the  payment  of 
fare;  and,  besides  this,  the  conductor,  upon 
the  nonpayment  of  fare,  is  not  authorized 
to  expel  a  trespasser  at  an  improper  place, 
and  he  would  have  the  right  to  recover  If  he 
had  been  put  off  at  such  Improper  place,  not- 
withstanding the  conductor  had  no  reason  to 
believe  that  the  place  at  which  he  was  eject- 
ed was  an  Improper  place,  if  In  fact  It  was 
such. 

[7]  Nor  do  we  think  that  the  court  erred 
In  refusing  special  charge  No.  6,  which  in- 
structed the  Jury,  In  effect  that  It  would 
have  been  unlawful  under  the  circumstances 
for  the  company,  in  the  absence  of  payment 
of  fare  on  the  part  of  ifialntiff,  to  carry  him 
to  the  next  station,  as  it  is  contended  that 
to  do  so  would  contravene  the  anti-free  pass 
law  (Acts  of  the  80th  Leg.  c.  42,  p.  93),  clt> 
ing  in  support  of  Its  contention  Trinity  ft 
B.  V.  B.  R.  Co.  Y.  Carpenter,  132  S.  W.  S37. 
We  do  not  believe  this  act  was  intended  to 
prevent  railway  companies  under  such  cir- 
cumstances as  shown  by  this  record  from 
carrying  a  passenger  free  to  the  next  sta- 
tion. To  have  refused,  it  seems  to  us,  "would 
have  been  contrary  at  least  to  the  spirit  of 
said  act  In  the  case  last  cited,  which  waa 
an  action  brought  against  the  company  for 
rudely  threatening  to  expel  plaintUT's  wife 
from  the  cars,  unless  she  paid  fare  for  her 
child,  which  was  over  five  years  of  age,  but 
who.  It  seems  had  taken  the  child   aboard 
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wAa  tbe  belief  that  It  had  the  right  to  ride 
free,  It  was  held  that  It  was  improper  to  re- 
fose  a  charge,  in  effect  telling  the  jury  that 
the  conductor  had  tbe  right  to  state  to  plaln- 
tUTa  wife  that  it  was  unlawful  for  him  to 
carry  the  child  without  the  paymoit  of  fare, 
provided  that  in  so  doing  no  rude  or  insult- 
ing language  was  used  towards  her.  Cer- 
tainly that  case  is  not  authority  for  the  con- 
tention made  here.  The  ppirit  of  the  statute 
would  not  have  been  violated  by  carrying 
the  boy  free  to  tbe  next  station,  even  if  its 
letter  could  be  held  to  uphold  the  conduct 
on  the  part  of  the  conductor,  which  we  very 
much  doubt  In  Waldstein  ▼.  State,  29  Tex. 
App.  82,  14  S.  W.  394,  where  a  saloon  keep- 
er was  prosecuted  for  unlawfully  selling  liq- 
uor to  a  minor,  it  was  held  that  the  spirit 
of  the  law  was  not  violated  where  It  was 
shown  that  the  minor  falsely  r^resented 
to  the  defendant  that  his  father  had  sent 
him  in  a  hurry  to  get  whisky  for  his  sick 
mother;  the  coort  holding  that  whenever  a 
thing  done  is  not  within  the  mischief  evi- 
dently intended  by  tbe  statute,  though  with- 
in its  words,  the  deed  is  not  punishable,  cit- 
ing in  illustration  a  technical  violation  of 
the  ancient  law  which  provided  that  who- 
ever drew  blood  in  the  street  should  be  pun- 
ished. This  Btatnte  was  construed  as  not 
being  applicable  to  a  surgeon  who  opened 
the  veins  of  a  person  who  fell  down  In  the 
street  in  a  fit 

[t]  The  tlilrteentb  and  fourteenth  assign- 
ments complain  of  the  argument  of  counsel 
on  behalf  of  appellee,  who  was  allowed  to 
read  to  tlie  jury  certain  of  appellant's  ex- 
ceptions, and  to  comment  thereon  in  connec- 
tion with  the  testimony  of  the  conductor,  as 
well  as  certain  other  testimony  in  the  case. 
These  exceptions  were  couched  in  a  humor- 
ous vein,  and  seemingly  were  Intended  to 
make  light  of  plaintiff's  case.  Tbe  conductor 
had  testified  that  be  did  not  remember  hav- 
ing ejected  plaintiff  from  the  train.  Coun- 
sel for  appellee  in  commenting  on  the  testi- 
mony of  the  conductor  said  that  he  did  not 
blame  lilm  for  failing  to  remember  that  he 
iud  pat  the  boy  off  the  car,  and  then  took 
op  and  read  said  special  exceptions,  and, 
commenting  thereon,  said:  "Tliat  is  the  way 
tbe  company  feels  about  this  thing.  It  is 
immaterial  that  you  take  a  young  farmer 
boy,  and  carry  him  out  here,  and  wreck  his 
mind  and  memory,  and  destroy  his  useful- 
ness for  life,  it  is  a  matter  that  the  attor- 
ney for  the  corporation  makes  sport  of  and 
light  of,  to  laugh  it  out  of  court"  Coun- 
sel, continuing,  said:  "A  railroad  owes  a 
care  to  its  passengers,  and  it  owes  to  its  pas- 
sengers tbe  highest  degree  of  care,  but  it 
does  not  owe  to  every  passenger  the  same 
degree  of  care.  It  is  not  true  that  you  owe 
to  me  the  same  degree  of  care  that  you  owe 
to  a  Uttle  child.  The  chUd  fell  off  to  sleep. 
They  knew  he  was  on  the  train.  They  took 
his  tidtet  np.    They  knew  he  was  a  child. 


His  physical  appearance  showed  that  They 
knew  be  was  alone,  because  they  got  his 
ticket  from  him,  and  they  were  charged  with 
the  duty  to  bring  that  boy  safely  to  Cam- 
eron, and  to  afford  him  an  opportunity  to 
alight  safely  from  that  train,  and  that  very 
duty  Itself  which  the  law  imposed  upon  them 
Includes  with  it,  under  the  circumstances  in 
this  case,  tbe  duty  to  wake  him  up  at  that  sta- 
tion, and  give  him  an  opportunity  to  alight. 
It  would  not  do  it  to  me  or  you.  It  would 
not  be  included  in  the  railroad's  duty  to  me 
or  to  you."  These  last  remarks  were  ob- 
jected to  on  tbe  ground  tltat  they  were  not 
a  correct  statement  of  the  obligation  of  the 
defendant  to  the  plaintiff,  and  that  the  com- 
pany owed  him  no  such  duty  as  contended 
for  in  said  argument  While  we  are  not  pre- 
I)ared  to  say  that  it  was  proper  practice  for 
counsel  to  read  appellant's  exceptions  to  the 
Jury,  and  while  we  do  not  hold  that  his  state- 
ment of  the  law  as  applied  to  the  duty  of 
the  defendant  was  correct  still  we  have  been 
cited  to  no  case  where  it  has  been  held  that 
the  mere  reading  to  the  Jury  of  the  excep- 
tions of  the  adverse  par^  and  commenting 
thereon  was  reversible  error.  Nor  do  we 
think  that  simply  because  counsel  in  their 
zeal  may  have  made  a  misstatement  of  the 
law  of  the  case  should  be  held  ground  for 
reversal.  No  complaint  is  made  here  that 
the  verdict  is  excessive,  nor  does  it  seem 
that  the  language  used  was  calculated  to 
arouse  tbe  prejudices  of  the  Jury  against  the 
defendant  It  is  held  in  I.  &  O.  N.  R.  R.  Co. 
V.  Irvin,  64  Tex.  535,  that  tbe  use  of  improp- 
er language  in  course  of  argument  by  ad- 
verse counsel,  within  Itself  furnished  no  suf- 
ficient reason  for  reversing  a  Judgment  and 
it  is  only  in  cases  in  which  the  preponderance 
of  tbe  evidence  seems  to  be  against  the  ver- 
dict, and  in  cases  in  which  the  verdict  seems 
to  be  excessive,  and  there  is  reason  to  be- 
lieve that  the  verdict  may  have  been  affect- 
ed by  such  course  of  conduct,  that  it  be- 
comes a  groimd  for  reversal,  for  which  rea- 
sons we  overrule  these  assignments. 

The  remaining  assignments  have  been  duly 
considered,  and  are  regarded  without  merit 

Finding  no  error  in  the  proceedings  of  the 
trial  court  its  Judgment  is  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

Appellant  has  filed  its  motion  for  rehear- 
ing, as  well  as  an  elaborate  argument  in 
support  thereof,  stressing  chiefly  the  conten- 
tion that  we  erred  In  overruling  its  third, 
ninth,  and  tenth  assignments,  wherein  the 
verdict  was  questioned  on  the  ground  that 
the  principal  damage  complained  of  could  not 
have  been  properly  considered  as  the  proxi- 
mate result  of  the  act  of  its  employes  in 
ejecting  the  boy  from  the  train.  We  deem 
It  advisable  in  this  connection  to  amplify, 
to  some  extent,  our  statement  as  to  what 
happened  at  the  time  of  the  expulsion,  as 
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well  as  the  resultant  effects  thereof  upon  the 
health  and  mental  status  of  the  boy. 

The  boy  testified  that  he  was  aroused  from 
his  sleep  and  told  by  the  conductor  that  he 
had  arrived  at  his  station.  Upon  his  asking 
the  conductor  where  the  station  was,  the  lat- 
ter replied  It  was  back  down  the  track.  The 
conductor  did  not  tdl  him  that  he  had  been 
taken  by  his  station,  nor  did  he  offer  to  take 
him  to  the  next  station,  nor  ask  him  to  pay 
fare  to  that  point.  The  boy  testified:  "He 
merely  told  me  that  this  was  my  station,  and 
put  me  off.  He  told  me  which  way  to  go  to 
the  station.  He  said,  'Oo  back  down  the 
track,'  and  I  went  the  way  he  told  me.  The 
night  was  dark.  I  had  never  been  to  this 
place  before,  and  had  never  been  in  Texas 
before.  I  did  not  see  any  house  around 
where  I  was  put  off.  After  I  found  out  that 
I  was  not  at  my  station,  the  train  bad  gone. 
I  conld  not  see  Cameron  at  all.  The  onljr 
way  that  I  knew  which  direction  to  go  was 
the  conductor's  directions.  He  said  before 
leaving  it  was  a  mile  and  a  half  to  the  sta- 
tion from  where  he  put  me  off.  I  knew 
where  the  railroad  bridge  is  across  Little 
River.  It  was  beyond  that  bridge.  They  had 
just  got  across  the  bridge  good.  If  I  had 
known  that  I  was  so  far  from  the  station 
when  I  was  put  off,  I  would  have  paid  my 
fare  to  the  next  station.  When  the  train 
left  me  there  on  the  track  alone,  I  could  not 
see  about  me.  It  was  so  dark  I  could  hardly 
see  my  hand  before  me.  I  undertook  to  go 
back  to  town  as  the  conductor  directed  me. 
I  Just  got  on  the  track  and  went  on.  When 
I  got  to  the  bridge,  I  could  feel  that  I  was 
on  a  board  or  something.  I  had  to  feel  my 
way  across  the  bridge  'coontng'  It,  as  I  was 
afraid  I  might  fall  off.  I  heard  and  conld 
see  the  train  coming.  It  was  going  north." 
The  boy  stated  that  he  was  very  much  fright- 
ened, and  that  by  dint  of  effort  he  reached 
the  opposite  side  before  the  train  passed. 
He  was  almost  transfixed  to  the  spot  by  fear 
and  unable  to  proceed  for  some  30  minutes, 
and  the  testimony  of  those  who  saw  him  the 
next  day  show  that  he  appeared  to  be  dazed, 
half  crazy,  as  It  were;  that  prior  to  that  time 
he  was  a  boy  of  average  and  ordinary  intelli- 
gence, able  to  work  intelligently.  Since  then, 
however,  the  evidence  shows  he  has  scarcely 
any  memory,  unable  to  understand  or  Intelli- 
gently work  at  any  task.  A  number  of  phy- 
sicians who  testified  stated  that  their  exam- 
ination disclosed  that  his  mental  status  was 
far  below  that  of  a  boy  of  his  age ;  that  be 
bad  a  soreness  about  the  spine  and  spinal 
column,  which  Indicated  a  nervous  trouble, 
and  that  the  conditions  described  by  the  oth- 
er witnesses  as  to  his  appearance  and  mental 
condition  might  have  been  brought  about  by 
the  fright  that  he  had  undergone,  which 
conditions  existed  since  the  time  of  the  trial, 
and,  in  their  opinion,  might  probably  be  per- 
manent 

[I]  In  this  case  the  negligence  alleged  and 


proven  upon  which  the  plaintiff  relied  tor 
recovery  was  expelling  the  boy  from  the  train 
at  an  Improper  place.  The  autboritieB  In 
the  original  opinion  amply  support  the  view 
that,  notwithstanding  the  fact  that  the  car- 
rier may  have  the  right  between  stations  to 
eject  a  passenger  who  has  for  any  cause  been 
carried  by  his  station,  still  this  right  is  a 
limited  one,  and  can  only  be  exercised  bj 
ejecting  the  passenger  at  a  proper  place,  one 
where  he  is  not  likely  to  receive  injury  or 
harm  In  his  efforts  to  reach  bis  destination. 
So  In  the  present  case,  if  the  boy  was  eject- 
ed from  the  train  at  an  Improper  place,  then 
the  only  question  remaining  for  consideration 
is  whether  or  not  such  expulsion  was  the 
proximate  cause  of  his  injury.  If  It  was, 
then  appellant  should  be  held  liable,  otb^- 
wlse  not 

It  Is  said  In  13  Cyc.  p.  27,  that :  "The  ques- 
tion as  to  what  damages  will  be  considered 
the  natural  and  proximate  consequences  of 
the  injury,  and  what  damages  will  be  con- 
sidered remote,  is  one  difficult  of  decision. 
It  may  be  stated  as  a  general  rule,  however, 
that  where  the  result  of  an  unlawful  act  is 
a  natural  one,  and  one  that  would  naturally 
flow  from  the  act  done.  It  is  not  remote,  but 
proximate.    If,  upon  the  contrary,  the  dam- 
ages complained  of  would  not  naturally  or 
usually  flow  from  the  negligent  act,  but  were 
brought  about  by  some  unforeseen  casualty, 
then  they  would  be  remote.    Within  the  rule 
which  limits  a  recovery  for  injury  to  those 
damages  which  are  its   natural   and  proxi- 
mate effects,  the  natural  effects  are  those 
which  might  reasonably  be  foreseen,   those 
which  occur  in  the  ordinary  state  of  things, 
and   proximate   effects    are   those    between 
which  and  the  injury  there  Intervenes   no 
culpable  and  efficient  agency.    The  matter  Is 
usually  one  of  evidence,  which  should  be  left 
to  the  decision  of  the  jury.    The  general  rule 
in  actions  for  torts  Is  that  one  is  liable  tor 
all  injuries  resulting  directly  from  his  wrong- 
ful acts,  whether  they  could  or  could  not 
have  been  foreseen  by  him,  provided  the  par- 
ticular damages  in  respect  to  which  he  pro- 
ceeds are  the  legal  and  natural  consequenc- 
es of  the  wrongful  act  imputed  to  the  de- 
fendant, and  are  such  as  according  to  com- 
mon   experience    and    the   usual    course    of 
events  might  reasonably  have  been  antlelpat- 
ed.    Remote,  contingent,  or  speculative  dam- 
ages  wUl  not  be  considered  in  conformity  to 
the  general  rule  above  laid  down.    To  ren- 
der a  wrongdoer  liable  In  damages  where  the 
connection  is  not  Immediate  between  the  in- 
jurious act  and  the  consequence,  such  ne&r- 
ness  tn  the  order  of  events  and  closeness  In 
the  relation  of  cause  and  effect  must  subsist, 
as  that  the  Influence  of  the  injurious  act  w^iu 
predominate  over  that  of  other  causes    to 
produce  the  consequences,   or  be  traceable 
to  those  causes."    "To  constitute  a  negligent 
act  the  proximate  cause  of  the  injury,    it 
need  not  be  the  sole  cause,  but  it  Is  sufficient 
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if  it  li  the  concorrlng  canse  from  wblcb  snch 
a  result  mlgbt  reaaonably  have  been  contem- 
plated, aa  InTolrtng  the  resnlt  under  the  at- 
tending circumstances."  6  Words  ai  Phrases, 
p.  6760;  S.  A.  4  A.  P.  Ry.  Co.  v.  Jaw),  25 
S.  W.  712.  In  discussing  this  subject,  Mr. 
Hntchinson  on  Carriers  (vol.  3,  {  1429)  says: 
"Wliere,  therefore,  the  carrier  has  wrongfully 
set  the  passenger  down  short  of  his  destina- 
tion, w  carried  him  beyond  It,  and  has  there- 
by imposed  upon  him  the  necessity  of  getting 
to  his  destination  by  other  means,  the  car- 
rier must  respond,  whether  the  action  be 
brought  for  breach  of  contract  or  for  the 
tort,  if  the  passenger  while  In  the  exercise 
of  reasonable  care  and  prudence  for  his  safe- 
ty has  received  an  injury  while  sedtlng  to 
extricate  himself  from  the  situation  in  which 
the  carrier  has  thus  wrongfully  placed  him, 
as  where  a  man  with  bis  wife  and  child,  pas- 
sengers to  M.,  were  told  by  a  bralceman  that 
they  had  reached  that  place,  and  to  get  out, 
when,  In  fact,  they  were  three  miles  distant 
They  were  set  down  In  the  nighttime  at  a 
place  where  they  could  find  no  shelter,  and 
therefore  walked  to  their  destination,  expos- 
ed to  the  weather,  which  had  been  rainy, 
thereby  causing  serious  illness  to  the  wife, 
the  carrier  was  held  liable.  So  where  the 
carrier  neglected  to  stop  at  the  passenger's 
destination,  and  carried  her  five  miles  beyond, 
and  put  her  otF,  saying  that  she  would  there 
find  a  conveyance  bacli,  which  was  not  fur- 
nished, and  she  therefore  walked  for  three 
hoars  on  a  hot,  sultry  afternoon,  crossing 
streams,  climbing  fences,  and  pursued  and 
frightened  by  dogs,  all  of  which  brought  on  a 
dege  of  Illness,  the  carrier  was  held  liable. 
So  the  carrier  has  been  held  liable  to  the  pas- 
senger for  sickness  caused  by  willful  delay, 
by  unjustifiable  detention  and  exposure  to  an 
nnhealtby  climate,  for  Injury  to  health  caus- 
ed by  exposure  to  the  weather  after  having 
been  wrongfully  expelled  from  the  train,  for 
bodily  suffering  caused  by  being  compelled  to 
walk  back  to  his  destination  after  being  neg- 
ligently carried  beyond  It,  for  sickness  and 
snlTering  caused  by  failure  to  stop  at  a  reg- 
ular and  advertised  landing  place,  and  there- 
by leaving  passengers  exposed  all  night  to 
the  weather,  and  for  an  Injury  sustained  In 
getting  back  to  the  station  after  having  been 
wrongfully  ejected." 

See,  also,  I.  &  O.  N.  R.  B.  Co.  t.  Gilbert, 
64  Tex.  536, 'where  It  was  held  that  the 
plaintiff  was  entitled  to  recover  for  bodily 
and  mental  Injuries  resulting  from  her  efforts 
to  reach  a  place  of  comfort  and  safety,  she 
having  been  ejected  from  the  cars,  where 
Justice  Willie  says  In  passing  upon  a  de- 
murrer to  the  petition:  "Of  course,  it  is  not 
urged  by  the  defendant  that  these  were  not 
the  direct,  natural,  and  proximate  results  of 
the  misconduct  of  the  conductor.  But,  if  it 
were,  the  position  would  be  so  contrary  to 
reason  and  authority  as  to  require  no  argu- 
ment to  overthrow  It.  But  it  is  said  that 
the  damages  resulting   to   defendant  from 


having  walked  back  to  Longylew  from  the 
place  where  she  was  ejected  from  the  cars 
were  too  remote  to  be  allowed.  As  to  wheth- 
er or  not  she  was  justified  In  going  back 
to  Longvlew  depends  upon  the  circumstanc- 
es by  which  she  was  surrounded  when  left 
by  the  train.  As  already  stated,  the  plain- 
tiff was  unaccompanied  by  any  male  protect- 
or. She  had  with  her  a  sister  and  two  in- 
fant children.  She  was  In  the  swamp  of  a 
river  in  a  strange  land.  It  was  a  cold,  dark 
night,  and  she  could  get  no  shelter,  except 
with  negroes;  and,  whilst  she  and  her  com- 
panions mlgbt  have  been  as  safe  with  them 
as  anywhere  else,  it  was  certainly  justifiable 
In  her  to  seek  security  at  the  nearest  point, 
where,  within  her  knowledge,  it  could  be 
afforded.  The  condition  and  surroundings  of 
the  place  where  she  was  forced  from  the 
cars  were  well  known  to  the  employes  of  the 
road.  The  Influence  that  they  would  have 
upon  a  person  In  the  plaintiff's  condition 
must  also  have  been  known  to  them;  and 
they  might  reasonably  have  contemplated  that 
she  would  take  such  precautions  as  In  her 
judgment  would  contribute  to  her  safety  and 
comfort  This  is  precisely  what  she  did; 
and,  it  she  committed  an  error,  it  was  an 
Innocent  one,  and  those  who  forced  her  into 
the  condition  in  which  she  was  placed  by 
their  own  wrongful  acts  have  no  right  to 
complain"— dtlng  H.  &  T.  O.  Hy.  Co.  v.  De^ 
valney,  63  Tex.  174.  In  T.  &  P.  Ry.  Co.  v. 
Mansell,  23  S.  W.  549,  it  was  held,  Mr.  Jus- 
tice Ralney  delivering  the  opinion,  that 
where  a  passenger  was  carried  half  a  mile 
past  his  station  on  a  dark  and  damp  night, 
be  could  recover  for  the  exposure,  fatigue, 
and  mental  distress  caused  by  his  walk  back 
to  the  station.  It  appears  that  one  of  the 
injuries  complained  of  in  the  last  case  cited 
was  fright  from  a  passing  railway  train. 
In  Atchison,  Topeka  4  Santa  F6  Ry.  Co.  v. 
Parry,  67  Kan.  515,  73  Pac.  105,  it  was  held, 
as  shown  by  the  syllabus,  that  negligence, 
to  be  the  proximate  cause  of  an  Injury,  must 
be  such  as  a  person  of  ordinary  caution  and 
prudence  must  have  foreseen  would  likely 
result  in  Injury,  not  that  the  specific  injury 
would  '  result  The  question  whether  neg- 
ligence is  the  proximate  cause  of  an  Injury 
is  ordinarily  one  of  fact  for  the  jury.  In 
that  case  a  judgment  for  damages  was  sus- 
tained where  the  plaintiff,  having  been  re- 
moved from  the  car  by  the  conductor  and 
left  in  charge  of  a  station  agent  was  by  the 
latter  permitted  after  a  short  time,  and  be- 
fore his  recovery,  to  go  where  he  pleased; 
the  cause  of  the  removal  being  that  be  had 
had  a  fit  upon  the  car.  Some  time  after- 
wards he  was  found  four  or  five  miles  from 
the  station  dead,  having  been  run  over  by 
a  train.  In  passing  upon  the  question  aa  to 
whether  the  company  was  responsible,  the 
court  said:  "  "The  duty  of  the  railroad  com- 
pany, however,  with  respect  to  Weber  did 
not  end  with  his  removal  from  the  train. 
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He  was  anconsclons  and  unable  to  care  for 
bimselt.  The  company  could  not  leave  Mm 
upon  the  platform  helpless,  exposed,  and 
without  care  or  attention.  It  was  its  duty 
to  exercise  reasonable  care  and  diligence  to 
make  temporary  provision  for  his  protection 
and  comfort.  As  was  said  by  the  learned 
judge  who  tried  the  cause:  "Of  course,  the 
carrier  ia  not  required  to  keep  hospitals  or 
nurses  for  sick  or  Insane  passengers;  but, 
when  a  passenger  Is  found  by  the  carrier  to 
be  In  such  a  helpless  condition.  It  is  the 
duty  of  the  carrier  to  exercise  the  reason- 
able and  necessary  oflSces  of  humanity  to- 
ward Urn  untU  some  suitable  provision  may 

be   made. The    court    also    remarking 

In  passing:  "It  is  further  contended  tliat, 
even  though  the  depot  master  was  negligent 
In  his  manner  of  treatment  of  the  deceased, 
such  negligence  was  not  the  proximate  cause 
of  the  death;  that  no  reasonably  prudent 
man  would  have  foreseen  that  Parry  would 
have  wandered  away  for  a  distance  of  Ave 
miles,  and  have  laid  down  or  fallen  upon 
the  track  In  such  a  place  and  position  that 
he  would  be  run  over  by  the  train  and  thus 
killed;  and  that  the  company,  therefore,  was 
not  required  to  guard  against  so  Improbable 
a  result.  Negligence,  to  be  the  proximate 
cause  of  an  injury,  must  be  such  that  a 
person  of  ordinary  caution  and  prudence 
would  have  foreseen  that  an  injury  would 
likely  result  therefrom;  not  that  the  specific 
injury  would  result,  but  an  injury  of  some 
character.  '"It  la  not  necessary,"  say  the 
Supreme  Court  of  Minnesota,  following  the 
Supreme  Judicial  Court  of  Massachusetts, 
"that  the  injury,.  In  the  precise  form  in  which 
it  in  fact  resulted,  should  have  been  foreseen. 
It  is  enough  that  it  now  appears  to  have 
been  a  natural  and  probable  consequence." 
In  other  words,  it  Is  not  necessary  to  a  de- 
fendant's liability,  after  his  negligence  has 
been  established,  to  show,  In  addition  there- 
to, that  the  consequence  of  his  negligence 
could  have  been  foreseen  by  him.  It  is  suffi- 
cient that  the  injuries  are  the  natural,  though 
not  the  necessary  and  Inevitable,  result  of 
the  negligent  fault'  Thompson's  Com.  Law 
of  Neg.  §  69.  It  here  appears  that  the 
place  where  the  depot  master  permitted  Par- 
ry to  go  by  himself  was  a  street  crossing, 
over  which  tracks  were  laid,  along  which 
trains  passed.  It  was  a  place  of  danger  to 
one  not  In  the  possession  of  his  faculties — a 
place  where  the  depot  master  might  reason- 
ably have  apprehended  that  harm  of  some 
sort  would  come  to  Parry  in  his  then  condi- 
tion; so  that,  although  he  wandered  for 
hours  and  was  run  over  five  miles  from  this 
place,  the  act  of  the  depot  master  in  per- 
mitting him  to  go  was  no  less  the  proximate 
cause  of  Ills  death  than  it  would  have  been 
if  it  had  occurred  within  a  short  distance 
and  a  few  moments." 

See,  also,  Johnson  ▼.  Louisville  &  Nash- 
ville R.  R.  Oo.,  104  Ala.  241,  16  South.  75, 
63  Am.  St  Rep.  39,  where  a  drunken  pas- 


senger who  was  ejected  was  afterwards  run 
over  and  killed  by  another  train.     It  was 
said  by  the  court  in  discussing  the  question 
under    consideration:      "There    is    another 
principle  of  law  to  be  observed,  which  re- 
quires of  all  persons,  in  the  exercise  of  • 
right  or  the  performance  of  duty,  that  it 
be  done  with  reasonable  regard  to  the  pres- 
ervation   of   life   and    prevention    of    great 
bodily  harm  or  the  infliction  of  unnecessary 
injury  to  others,  and  they  will  be  held  re- 
sponsible for  the  manner  in  which  the  right 
is  exercised  or  duty  performed.     It  is  an 
exceptional  case  where  the  law  does  not  sub- 
ordinate personal   rights    to   the   preserva- 
tion of  life.     A  conductor   has  the  right 
under  proper  circumstances,  to  eject  a  pas- 
senger from  a  car;  but  he  would  not  be  Jus- 
tified in  exercising  this  right  wliile  the  car 
was  at  a  high  rate  of  speed,  or  when  upon 
a  high  trestle,  nor  would  he  be  Justified  in 
putting  off  a  person  who  was  blind  or  deaf, 
knowing  his  Infirmity,  except  at  a  safe  place. 
Upon   like    principles,    the   law    would    not 
Justify  a  conductor  in  putting  off  a  paasen- 
ger  at  a  time  and  place,  and  under  condi- 
tions and  circumstances,  which  would   ex- 
pose him  unnecessarily  to  great  peril  of  life 
or  bodily  barm;  and  this,  too,  whether  the 
danger  arose  from  the  natural  infirmity  of 
the  person  or  was  self-imposed.    If  the  con- 
ductor did  not  know  of  the  infirmity  of  the 
person  and  the  peril  attending  the  ejection, 
there  would  be  no  liability  arising  from  the 
exercise  of  the  right  and  performance  of  the 
duty.    It  is  the  fact  of  notice  or  knowledge 
of  the  danger  on  the  part  of  the  conductor 
under  such  circumstances   that  constitutes 
the  act  culpable  or  willfully  wrong."     6ee, 
also,  15  Dec.  Ed.  Cent.  Dig.  {  59,  under  the 
subject  of  "Negligence,"  supported  by  many 
authorities,  where  It  is  said:     "To  give   a 
right  of  action  on  the  ground  of  defendant's 
negligence,  the  injury  must  have  been  the 
natural  and  probable  consequence  of  sacb 
negligence,  and  such  as,  under  the  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen."    See,  also,  M.,  K.  &  T.  Ry. 
Co.  T.  Hennessy,  20  Tex.  Civ.  App.  316,   4d 
S.  W.  917,  T.  &  P.  Ry.  Co.  v.  Qott  20  Tex. 
Civ.  App.  335,  50  S.  W.  193,  T.  &  P.  Ry.  Co. 
V.  Casey,  52  Tex.  112,  and  6  Gyc.  p.  566,   on 
the  question  of  the  right  of  a  passenger  to 
recover  for  personal  injuries  resulting  from 
efforts  to  reach  some  place  of  security  after 
expulsion. 

It  would  seem,  therefore,  to  be  the  settled 
law  of  this  state  that  If  the  plaintiff  in  this 
case  was  ejected  at  an  Improper  place,  ana 
in  his  effort  to  reach  his  station  he  was  In- 
jured and  hurt,  if  such  Injuries  ought  to  have 
been  anticipated  as  the  natural  and  prob- 
able result  of  such  expulsicm,  the  carrier 
would  be  liable  therefor. 

[10]  Ought  the  conductor  to  have  foreseen 
that  an  inexperienced  boy,  who  had  been  di- 
rected by  him  to  leave  the  train  under  the 
belief  that  he  had  readied  his  station,  would 
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not  likely  stiifer  some  injury  in  endeavoring 
to  reach  Ms  destination  by  walking  up  the 
track  and  across  the  trestle,  in  the  dark,  as 
be  had  directed  him  to  do?  Was  the  con- 
ductor not  charged  with  a  knowledge  of  the 
gchednle  of  appellant's  trains,  and  with  such 
familiarity  with  its  roadbed  and  trestles 
as  to  have  anticipated  danger  to  tlie  boy  in 
bis  effort  to  cross  the  same?  Conld  it  not  be 
fairly  said  that  he  should  have  anticipated 
that  this  boy  whom  be  had  put  off  in  the 
dark  would  likely  follow  his  directions  in 
BO  effort  to  reach  the  station,  and  that  in 
doing  80  he  would  undertake  to  cross  this 
tlver  bridge  and  trestle,  and  that  while  so 
doing  the  north-bound  train  would  probably 
overtake  him  while  on  the  bridge,  thereby 
cansing  him  injury  and  harm?  Was  not  the 
wrongful  act  of  putting  the  boy  oft  in  the 
nlgbt,  under  the  circumstances,  the  proxi- 
mate cause  of  the  terrible  fright  occasioned 
by  the  swiftly  approaching  train,  from  which 
he  narrowly  escaped  death  by  dint  of  hia 
presence  of  mind  and  energy,  but  which  left 
bim  almost  transfixed  to  the  spot  with 
fright,  and  the  results  of  which  are  shown 
to  have  been  so  damaging  to  him.  Can  ap- 
pellant shield  itself  from  responsibility  by 
urging  that  the  boy,  a  stranger,  should  have 
remained  in  the  woods  till  morning  before 
attempting  to  reach  his  station  and  the 
friends  who  were  there  expecting  him?  Was 
it  not  the  most  natural  thing  for  him  to  en- 
deavor to  reach  Cameron,  and  in  so  doing 
follow  up  the  right  of  way,  as  directed  by 
the  conductor,  and  ought  not  the  conductor 
to  hare  reasonably  anticipated  that  accident 
or  damage  might  befall  him  under  the  cir- 
cofflstances?  We  think  so.  We  have  care- 
foUy  considered  each  of  the  cases  cited  by 
appellant  in  support  of  its  contention  that 
appellee's  injuries  In  this  case  are  not  shown 
to  have  been  the  proximate  result  of  Us 
eipnlslon.  We  think  the  facts  In  each. of 
them  distinguish  them  from  the  case  at  bar, 
and  the  law  announced  in  neither  of  them 
should  control  the  present  appeal. 

Believing  that  appellee's  Injuries  were  the 
proximate  result  of  the  negligence  of  appel- 
lant hi  ejecting  him  from  the  cars,  and  that 
the  correct  result  has  been  reached  by  us 
in  the  original  opinion,  its  motion  for  re- 
hearing 1b  therefore  overruled. 

Motion  overruled. 


BEAUMONT  RICE  MH^LS    et  al.  t.  PORT 
ARTHUR    RIOE    MILLING   CO. 

[Coan  of  Civil  Appeals  of  Texas.     Qalveston. 

Oct  81,  1911.     Rehearing  Denied 

Nov.  23,  1911.) 

L  Chattbl  Mobtoaois  (I  48*)— Description 
or  Paoprarr— SuFFiciENCT. 

A  chattel  mor^ge  describing  the  property 
•»  all  trops  ^wD  by  the  mortgagor  in  a  given 
year  oo   2,600   acres   constituting    part    of   a 


3,540-acre  tract,  and  including  all  north  of  a 
certain  line,  with  certain  definite  exceptions, 
etc.,  sufficiently  described  the  property,  aided  by 
extrinsic  evidence. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gagee, Cent.  Dig.  {|  93-95;    Dec.  Dig.  i  48.*] 

2.  LiMITATlOH    OK    ACTIONS    (J    55*)— AOOBUAL 

or  Oadsb  of  Action— TntB. 

A  cause  of  action  in  favor  of  a  chattel 
mortgagee  for  conversion  of  the  property  ac- 
crued when  the  property  was  applied  to  claims 
other  than  the  mortgages  in  repudiation  of  the 
mortgage,  unless  he  was  excusably  ignorant  of 
the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ${  299-306;  Dec.  Dig. 
g  55.*] 

3.  Limitation  of  Actions  (8  197*)— Iqno- 
BANCK  OF  Right  of  Action —Evidencb— 
Sufficiency. 

Bvidence  held  insufficient  to  show  that  a 
chattel  mortgagee  was  ignorant  of  the  accrual 
of  a  cause  ot  action  for  conversion,  as  affecting 
bar  by  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  {  197.*] 

Appeal  from  District  Court,  Jefferson 
County;   L.  B.  Hightower,  Jr.,  Judge. 

Action  by  Port  Arthur  Rice  Milling  Com- 
pany against  the  Beaumont  Rice  MUls  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  rendered. 

Taliaferro  &  Barry  and  A.  D.  Lipscomb, 
for  appellants.  Smith,  Crawford  &  Sonfield, 
J.  V.  Fleming,  and  D.  W.  Glasscock,  for  ap- 
pellee. 


McMEANS,  J.  The  Fort  Arthur  Rice  Mill- 
ing Company,  a  corporation,  brought  this 
suit  against  the  Beaumont  Rice  Mills,  a  part- 
nership composed  of  J.  E.  Broussard,  J.  M. 
Hebert,  Im  M.  Hampshire,  M.  6.  Hampshire, 
E.  J.  Le  Blanc,  and  B.  C.  Hebert,  and  against 
said  individuals  as  partners,  to  recover  the 
value  of  a  rice  crop  alleged  to  have  been 
grown  by  R.  T.  Burge  on  that  part  of  the 
Stivers  league,  in  Jefferson  county,  which 
lies  south  of  the  Gulf  &  Interstate  Railway 
track.  Plaintifr  alleged  that  the  crop  was 
covered  by  two  mortgage  liens  in  Its  favor 
under  two  contracts  of  date  February,  1905, 
and  June,  1905,  respectively,  and  that  same 
was  planted  and  cultivated  with  seed  and 
supplies  furnished  by  plaintiff  to  said  Burge ; 
that  150  acres  farmed  by  Burge  south  of  the 
railroad  track  was  excepted  from  the  mort- 
gage as  well  as  was  all  crops  south  of  the 
railroad  farmed  by  "other  than  Burge";  that 
the  crop  in  question  was  about  500  acres; 
that  the  same  was  really  farmed  by  Burge, 
though  its  ownership  was  concealed  by  a 
succession  of  transfers  designed  to  conceal 
the  fact  that  it  was  farmed  by  Burge  and 
therefore  included  in  plaintiff's  mortgages; 
and  that  finally  defendants,  in  confederacy 
with  those  who  were  parties  to  said  fraudu- 
lent transfers,  received  the  proceeds  of  the 
sale  of  the  rice  crop  and  by  afllrmative  rep- 
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redentatlons  of  their  managing  partner  con- 
cealed from  plaintiff  tlie  fact  of  having  re- 
ceived the  same,  so  that  the  cause  of  action 
was  not  discovered  by  plaintiff  until  the  year 
1907,  the  suit  having  been  filed  November  27, 
1907.  The  petition  does  not  show  when  the 
alleged  conversion  occurred.  Plaintiff's  pe- 
tition involved  other  crops  besides  that 
grown  south  of  the  railway  track;  but  all 
these  are  eliminated  on  this  api>eal.  The  de- 
fendants, partners,  answered  both  as  part- 
ners and  as  individuals,  urged  many  excep- 
tions  to  the  petition,  pleaded  the  general  de- 
nial and  the  two  years'  statute  of  limita- 
tions. The  case  was  tried  before  a  Jury  and 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff for  $11,360.98  against  the  Beaumont  Rice 
Mills  "as  a  partnership  and  against  no  in- 
dividual thereof."  The  Judgment  of  the 
court  was  for  said  sum  against  the  partner- 
ship and  each  individual  member  thereof. 
From  this  Judgment  the  defendants,  after 
their  motion  for  new  trial  had  been  over- 
ruled, have  prosecuted  this  appeal. 

The  description  contained  In  the  two  con- 
tracts or  mortgages  in  question  from  Surge 
to  plaintiff  are  practically  Identical.  That 
In  the  mortgage  of  February  11,  1905,  Is  as 
follows:  "In  consideration  of  such  advances 
*  *  *  the  said  J.  F.  Surge  has  granted, 
sold  and  conveyed  *  •  *  nnto  the  Port 
Arthur  Bice  Milling  Company  •  *  •  the 
following  described  personal  property,  to  wit: 
Being  all  of  the  rice  crop  and  all  other  crops 
of  every  kind  and  nature  to  be  raised  dur- 
ing the  year  1905,  which  is  to  be  grown  and 
made  upon  •  •  •  2,500  acres  of  land  in 
Jefferson  county,  Texas,  being  part  of  the 
same  land  that  is  leased  to  J.  F.  Surge,  un- 
der contract  dated  January  1,  1904,  which 
lease  is  to  run  for  three  years  from  that 
date,  from  W.  C.  Tyrrell,  of  Beaumont,  Tex- 
as, land  described  in  lease  being  3,540  acres, 
for  more  particular  description  of  which  land 
reference  is  made  to  deed  from  John  H. 
Brooeks  to  W.  C.  Tyrrell,  of  record,  in  deed 
records  of  Jefferson  county;  also  S.  ^  of  T. 
&  N.  O.  school  section  14  and  all  land  in 
Stivers  league  that  is  at  date  of  lease  un- 
der lease  to  W.  C.  Tyrrell,  all  of  said  land 
being  in  Jefferson  county,  Texas.  This  is 
not  to  Include  any  portion  of  the  above-de- 
scribed land  that  is  now  farmed  by  other 
than  the  said  Surge;  neither  does  this  mort- 
gage cover  about  150  acres  that  the  said 
Burge  Is  farming  south  of  the  O.  &  I.  R.  R. 
It  being  the  Intention  to  Include  in  this  mort- 
gage all  rice  grown  on  land  situated  north 
and  west  of  the  O.  &  I.  B.  R.  and  leased 
from  W.  G.  Tyrrell,  except  about  250  acres 
now  farmed  by  A.  Hamilton." 

The  description  in  the  lease  referred  to  is: 
"All  the  land  owned  by  first  party  (W.  C. 
Tyrrell)  in  what  is  known  as  the  Stivers 
league  in  Jeffersou  county,  Texas,  being  3,540 
acres,  for  a  more  particular  description  of 
which  land  reference  la  made  to  a  deed  from 


John  H.  Sroocks  to  said  first  party,  now  of 
record  in  the  deed  records  of  Jefferson  coun- 
ty, Texas;  also  the  south  one-half  of  what 
Is  known  as  the  Texas  ft  New  Orleans  Rail- 
road Company's  school  section  No.  14,  In  Jef- 
ferson county,  Texas ;  also  all  the  land  in 
the  above-mentioned  Stivers  league  that  is 
at  this  date  under  lease  to  said  first  party.'' 

No  deed  from  Brooeks  to  Tyrrell  for  3,540 
acres  was  introduced;  but  the  plaintiff  did 
Introduce  the  description  in  a  deed  from 
Brooeks  to  Tyrrell  of  1,878.8  acres  of  the 
Stivers  league,  which  is  as  follows:  "All 
that  certain  lot,  tract  or  parcel  of  land  lying 
and  being  situated  in  Jefferson  county,  Tex- 
as, about  five  or  six  miles  in  a  southwesterly 
direction  from  the  city  of  Beaumont,  and  de- 
scribed as  follows:  Being  a  portion  of  the 
Samuel  Stivers  league  survey,  and  contain- 
ing one  thousand  eight  hundred  and  seven- 
ty-eight and  eight-tenths  acres,  same  begin- 
ning at  a  point  on  the  south  boundary  line 
of  said  Samuel  Stivers  league  survey  where 
the  east  boundary  line  of  the  right  of  way 
of  the  G.  &  I.  R.  B.  of  Texas  crosses  said 
line.  Thence  east  with  the  south  boundary 
line  of  said  league  to  the  southeast  comer 
thereof.  Thence  north  with  the  east  bound- 
ary line  of  said  league  to  where  said  east 
boundary  line  strikes  Double-Point  bayou. 
Thence  up  said  bayou  with  Its  meanders  to 
the  east  boundary  line  of  the  right  of  way 
of  the  said  6.  &  I.  By.  of  Texas.  Thence 
southwesterly  following  the  said  east  bound- 
ary line  of  the  said  right  of  way  of  said  rail- 
way to  the  place  of  beginning,  containing  as 
aforesaid  one  thousand  eight  hundred  sev- 
enty-eight and  eight-tenths  acres." 

The  Stivers  league  is  rectangular  In  form, 
practically  equilateral,  and  its  lines  mn 
with  the  cardinal  points  of  the  compass. 
The  Gulf  &  Interstate  Ballway  traverses 
same  from  Its  northeast  to  Its  southwest  cor- 
ner, intersecting  its  north  boundary  line  a 
short  distance  west  of  Its  northeast  comer, 
and  intersecting  its  south  boundary  line  a 
short  distance  east  of  its  southwest  comer, 
thus  dividing  the  league  into  two  tracks 
about  equal  size  and  form  and  being  almost 
triangles.  One  of  the  triangles  lies  north 
and  west  of  the  railway,  and  the  other  lies 
south  and  east  thereof.  All  of  the  latter  tri- 
angular half  of  the  league  lying  south  and 
east  of  the  railway  track  is  described  in  the 
deed  from  Sroocks  to  Tyrrell  exc^t  a  very 
small  tract  cut  off  the  upper  or  north  comer 
thereof  by  Double-Point  bayon. 

In  the  execution  of  the  mortgages  herein 
referred  to,  and  in  other  transactions,  B.  T. 
Surge  pretended  to  be  acting  as  agent  and 
attorney  for  his  father,  J.  F.  Surge;  but  It 
was  shown  by  the  testimony  and  admitted  by 
the  parties  that  in  all  such  tranaactions  R. 
T.  Surge  was  acting  for  himself.  We  will 
treat  him  in  this  opinion  as  the  real  princi- 
pal In  all  his  transactions  that  we  may  hare 
occasion  to  mention. 
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On  Febmary  16,  1905,  Bnrge,  In  retnmlnc 
to  plaintiff  the  mortgage  dated  Febmary  11, 
1906,  wrote  to  George  M.  Craig,  plaintiff's 
general  manager,  In  effect  that  he  had  chang- 
ed the  mortgage  prepared  for  his  'signature 
so  as  to  make  It  read  that  it  did  not  cover 
abont  200  acres  farmed  by  Hamilton,  nor  a 
field  aonth  of  the  railway  which  he  intend- 
ed planting  with  abont  SO  bags  of  imported 
seed;  and  on  this  letter  is  a  notation  of  Mr. 
Craig  instmctlng  his  derk  to  accept  the 
mortgage  excluding  260  acres  north  and  west 
of  the  railroad  and  the  160  acres  south  of 
the  railroad,  and  reciting  that  Burge  says  he 
will  farm  2,500  acres  exclusive  of  what  Ham- 
ilton la  farming. 

[1]  By  their  first  assignment  of  error  ap- 
pellants complain  of  the  refusal  of  the  trial 
court  to  instruct  the  jury  to  return  a  verdict 
in  their  favor.  Their  propositions  under  the 
assignment  are  as  follows: 

"A  mortgage  on  all  crops  to  be  grown  by 
the  mortgagor  in  a  given  year  on  2,500  acres 
of  land,  part  of  what  appears  on  the  face  of 
the  mortgage  to  be  at  least  a  3,860-acre  body, 
with  a  qualification  that  it  Is  intended  to  in- 
clude all  north  of  a  certain  line,  with  cer- 
tain definite  exceptions,  but  is  not  to  Include 
certain  crops  south  of  said  line,  and  which 
contains  no  other  elements  of  description,  is 
good  as  to  that  north  of  the  line,  but  wholly 
void  for  patent  ambiguity  as  to  any  land 
south  of  said  line  that  may  have  been  in  the 
minds  of  the  parties ;  and,  if  it  was  intend- 
ed to  apply  to  any  south  of  said  line,  it  could 
only  be  given  that  effect  in  a  suit  for  refor- 
mation. 

"An  action  for  conversion  of  property  al- 
leged to  be  mortgaged  to  plaintiff,  when 
prosecuted  against  persons  not  parties  to  the 
mortgage,  falls  where  the  plaintiff  falls  to 
show  by  consistent  extrinsic  evidence  that 
the  property  was  within  the  Intent  of  the 
parties  as  expressed  on  the  face  of  the  in- 
strument" 

In  overruling  the  assignment  and  proposi- 
tions, we  tblnk  It  sufilcient  to  say  that  In 
onr  opinion  there  Is  no  patent  ambiguity  in 
the  description  of  the  land  upon  which  the 
mortgaged  crops  were  to  be  grown,  but  the 
description  is  such  that  such  land  and  the' 
mortgaged  crops  might  be  identified  by  ex- 
trinsic evidence.  As  before  stated,  the  crops 
grown  north  of  the  railroad  track  are  not 
indvded  In  this  appeaL  Regardless  of  the 
snffldency  of  the  description  as  applied  to 
the  land  north  of  the  railway  track,  we  think 
it  clear  that  it  was  the  intention  of  the  par- 
ties, as  expressed  In  the  mortgage,  that  the 
lien  should  apply  to  all  crops  raised  by 
Bnrge  on  the  land  described  In  the  deed  from 
Broo&i  to  l^rrell,  with  the  exception  noted; 
and,  a*  the  Broocka  deed  conveyed  practical- 
ly all  the  land  In  that  part  of  the  Stivers 
leagne  lying  south  of  the  railway  track,  the 
mortgage  unquestionably  applied  to  all  crops 
raJaed  thereon  save  the  160  acres  to  be  grown 


by  Burge  which  was  excluded,  and  save  the 
crops  grown  thereon  by  "other  than  the  said 
Burge."  We  think  it  was  sufficiently  shown 
by  "consiBtent  extrinsic  evidence  that  the 
property  was  within  the  intent  of  the  parties 
as  expressed  on  the  face  of  the  instrument" 
The  view  we  take  as  to  the  disposition  that 
should  be  made  of  the  case  obviates  a  more 
extended  discussion  of  the  question  raised  by 
the  assignment 

[2, 1]  Appellants'  third  assignment  com- 
plains of  the  refusal  of  the  court  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  de- 
fendants on  their  plea  of  llipitation.  They 
contend  by  their  proposition  under  this  as- 
signment that  where  plaintiff  has  delayed 
salt  for  conversion  of  mortgaged  property 
more  than  two  years  after  defendants'  ap- 
propriation of  it,  the  delay  is  not  excused 
unless  plaintiff  proves  the  discovery  of  some 
new  essential  element  of  his  cause  of  ac- 
tion within  the  statutory  period  before  suit, 
and  also  proves  circumstances  which  au- 
thorize the  inference  that  reasonable  dili- 
gence on  the  part  of  plaintiff  would  not 
have  resulted  in  such  discovery  earlier  than 
the  statutory  period  before  suit  snd  cite 
Calhoun  v.  Burton,  64  Tex.  511;  Kuhlman 
▼.  Baker,  60  Tex.  6S7;  Alston  v.  Richard- 
son, 51  Tex.  6;  Connoly  v.  Hammond,  68 
Tex.  17;  Vemor  v.  D.  Sullivan,  126  S.  W. 
641 — all  of  which  support  their  contention. 

The  pleadings  of  plaintiff.  In  so  far  as 
material  to  this  assignment  are,  substan- 
tially, that  Burge  fraudulently  obtained 
from  them  about  (16,000  In  advancements 
on  the  representation  that  be  had  2,600 
acres  In  rice  subject  to  their  mortgage, 
when  he  only  bad  about  1,800  acres,  and 
only  about  800  acres  if  the  crop  In  question 
be  excluded;  that  the  crop  in  question  was 
in  fact  cultivated  by  Burge  with  seed  and 
supplies  furnished  by  plaintiff,  and  was  in- 
cluded In  their  mortgage,  but  by  a  series 
of  fraudulent  Instruments  placing  the  ap- 
parent ownership  in  others  the  fact  was 
concealed  from  plaintiff;  that  the  proceeds 
of  the  crop  in  question  were  received  by  de- 
fendants, whom  they  allege  to  be  parties  to 
all  said  fraud  by  Burge;  and  further  al- 
leging tliat  defendants,  through  their  man- 
ager, had  told  plaintiff  that  defendants 
had  not  received  said  proceeds  and  had  no 
knowledge  of  them;  that  although  plain- 
tiff. Its  manager  and  Its  federal  court  re- 
ceiver, had  made  diligent  efforts  to  ascer- 
tain what  had  become  of  said  proceeds,  they 
had  been  unable  to  do  so  until  just  prior  to 
the  filing  of  this  suit  Plaintiff  did  not  al- 
lege the  date  of  the  appropriation. 

It  appears  from  the  evidence  that  plain- 
tiff discovered  some  time  in  July,  1906,  that 
Burge  did  not  have  a  sufficient  acreage  In 
rice  to  justify  It  in  supplying  him  further, 
and  that  they  then  so  notified  him  and  cut 
off  his  supplies.  It  also  appears  that  the 
defendants  were  supplying  Hamilton,  at 
Surge's  Instance,  on  the  crop  planted   by 
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Hamilton  north  of  tbe  track,  and  plaintiff 
knew  this. 

The  testimony  tn  tbe  record  abundantly 
shows  that  tbe  50O-acre  crop  sontb  of  the 
railroad.  In  controversy,  was  farmed  and 
owned  by  Surge,  and  that  under  the  con- 
tract between  Burge  and  tbe  plaintiff  all 
of  It  except  150  acres  was  subject  to  the 
latter's  mortgage.  Burge,  however,  with  tbe 
fraudulent  intent  of  deceiving  plaintiff  as  to 
tbe  ownership,  placed  the  crop  in  the  name 
of  Cannon,  one  of  bis  tenants,  and,  Cannon 
having  died  In  tbe  early  part  of  the  season, 
Burge  then  placed  tbe  crop  in  the  name  of 
one  Naylor,  and  later  in  the  season  tbe  crop 
was  transferred  by  Naylor  to  one  W.  A, 
Hebert.  All  these  transactions  were  simu- 
lated and  fraudulent,  and  appellants  so  ad- 
mit. 

The  record  further  justifies  tbe  oonda- 
Bion,  and  we  so  find,  that  tbe  appellants 
knew  tbe  500  acres  were  farmed  by  Burg£ 
and  knew  that  tbe  various  transfers  of  said 
crop  above  referred  to  were  simulated  and 
flctltlous,  and  that  tbe  crop  was  subject  to 
plaintiff's  mortgage. 

After  plaintiff's  refusal  to  further  furnish 
Bnrge  with  supplies,  the  latter  arranged 
with  the  ^eaumont  Bice  Mills  to  furnish 
supplies  to  Naylor,  and,  when  Naylor  pre- 
tended to  sell  out  to  Hebert,  continued  to 
furnish  Hebert  until  the  amount  aggregated 
several  thousand  dollars. 

About  harvest  time  tbe  crop  In  question 
was  publicly  sold  on  competitive  bids  and 
bought  In  by  the  McFaddln-Wiess-Kyle  Bice 
Milling  Company.  Notice  of  tbe  sale  was 
given,  and  tbe  plaintiff  knew  of  the  time 
and  place  of  sale,  but  had  no  representative 
at  the  sale  nor  did  it  submit  a  bid.  It  also 
knew  that  tbe  McFaddln-Wiess-Kyle  Bice 
Milling  Company  purchased  tbe  rice,  and 
that  the  same  was  delivered  to  it  Wbea 
the  sale  was  made,  the  following  written 
memorandum  of  sale  was  executed:  "This 
instrument  and  contract,  made  and  entered 
into  by  and  between  W.  A.  Hebert  and  Mc- 
Faddln-Wiess-Kyle Bice  Milling  Company, 
both  of  Beaumont,  Texas,  witness:  That  for 
and  In  consideration  of  the  sum  of  one 
($1.00)  to  W.  A.  Hebert  In  band  paid,  the 
receipt  of  which  is  hereby  acknowledged, 
and  for  tbe  further  consideration  of  three 
(3.80)  dollars  apd  eighty  cents,  per  barrel, 
f.  o.  b.  cars  Broocks  Switch,  Texas,  said  He- 
bert lias  this  day  sold  to  McFaddln-Wless- 
Kyle  Bice  Milling  Company,  all  rice  now 
threshed  on  tbe  south  side  of  tbe  Oulf  &  In- 
terstate Bailway  located  on  what  is  know 
as  the  Tyrrell  farm,  together  with  all  rice 
still  unthresbed  on  the  said  farm  on  the 
south  side  of  said  railway,  conditioned  that 
same  be  threshed  in  a  d^  condition,  it  be- 
ing understood  that  all  rice  be  weighed  and 
accepted  at  Broocks  Switch,  Texas,  and 
drafts  given  In  exchange  for  bills  of  lading 
at  said  place,  all  drafts  to  be  drawn  in  fa- 
vor of  the  Beaumont  Bice  Mills,  of  Beau- 


mont, Texas,  the  said  rice  to  be  loaded  on 
cars  by  the  said  W.  A  Hebert  as  tbe  can 
are  furnished  by  the  Oulf  &  Interstate  Ball- 
way.  It  Is  also  understood  between  the  par- 
ties hereto  that  all  the  said  purchased  rice 
la  to  be  accepted  by  said  McFaddln-Wiess- 
Kyle  Bice  Milling  Company  at  tbe  aforesaid 
price  excepting  wet  and  musty  rice.  Wit- 
ness the  hands  of  the  parties  hereto  this 
31st  day  of  October,  A  D.  1905.  McFaddln- 
Wless-Kyle  Milling  Co.,  by  W,  P.  H.  McFad- 
dln." 

Although  plaintiff  knew  of  the  sale  and 
of  tbe  fact  that  the  rice  was  purchased  by 
the  McFaddln-Wiess-Kyle  Bice  Milling  Com- 
pany, It  did  not  know  of  the  written  memo- 
randum of  sale,  nor  that  tbe  proceeds,  by  its 
terms,  should  be  paid  over  to  the  Beaumont 
Bice  Mills,  but  could  have  ascertained  this 
fact  by  the  exercise  of  ordinary  diligence. 
Tbe  rice  was  not  delivered  to  the  purchaser 
on  the  day  of  sale,  and  some  of  it  was  not 
delivered  untU  as  late  as  December  9,  1905. 

The  trial  judge  in  bis  charge  to  the  jury 
fixed  as  tbe  time  of  conversion  of  the  rice 
the  31st  day  of  October,  1905.  Appellee  has 
filed  no  cross-assignment  of  error  attacking 
this  charge.  We  hold,  with  tbe  trial  court, 
that  the  sale  of  the  rice  and  the  execution 
of  the  written  memorandum  of  sale  was  a 
distinct  appropriation  of  tbe  rice  to  the  sat- 
isfaction of  the  claims  and  liens  other  than 
plaintiff's  and  a  repudiation  of  plaintiff's 
mortgages,  and  the  conversion  was  complete 
on  tbe  day  of  sale,  viz.,  October  31,  1805, 
and  that  upon  that  date  the  statute  of  lim- 
itations began  to  run  against  plaintiff,  and 
that  its  claim  was  barred  in  two  years  un- 
less the  statute  was  postponed  by  reason 
of  the  excusable  Ignorance  of  plaintiff  of  its 
cause  of  action.  But  if  plaintiff  knew  of  its 
cause  of  action,  or  If  it  would  have  been 
known  to  a  person  ordinarily  att^itlve  to 
his  business,  or  if  plaintiff  was  in  posses- 
sion of  facts  which  if  pursued  with  reason- 
able diligence  would  have  led  to  a  disclos- 
ure to  it  of  its  cause  of  action,  then  the 
statute  was  not  postponed.  In  other  words. 
It  having  been  indisputably  shown  that 
plaintiff  knew  of  the  sale  of  tbe  crop  of 
rice  on  October  31,  1905,  if  at  that  time 
It  also  knew  that  its  mortgage  liens  applied 
to  the  crop,  or  if  It  knew  facts  which.  If 
diligently  pursued,  would  have  led  plaintiff 
to  the  discovery  that  the  crop  was  subject  to 
its  mortgages,  then  tbe  statute  was  not  post- 
poned, and  plaintiff's  cause  of  action  was 
barred  In  two  years  thereafter.  Upon  care- 
ful inspection  of  the  testimony,  we  have 
concluded  that  the  evidence  indispntably 
shows  that  plaintiff  not  only  possessed  infor- 
mation which  if  diligently  pursued  would 
have  led  to  the  discovery  that  tbe  crop  was 
farmed  by  Bnrge  and  therefore  subject  to 
its  mortgage,  but  that  It  had  actual  knowl- 
edge of  this  fact  This  brings  us  to  a  dis- 
cussion of  the  evidence  Introduced  upoa 
this  issue. 
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It  will  be  remembered  that  plaintiff  ceased 
fDmlBhlng  money  and  supplies  to  Burge  in 
Jnly,  1906,  when  it  ascertained  tbat  Barge 
did  not  have  2,500  acres  in  a  rice  crop.  As 
before  sbown,  plaintiff  knew  tliat  the  defend- 
ant BeauDont  Rice  Mills  was  furnishing 
supplies  to  Hamilton  and  Naylor  at  Surge's 
instance,  and  that  plaintiff  knew  this,  and  it 
Is  Inferable  from  the  testimony  that  plaintiff 
knew  that  the  Beaumont  Rice  Mills  had  taken 
a  mortgage  from  Naylor  to  secure  it  for  ad- 
rances,  for  on  September  12,  1905,  the  date 
said  mortgage  was  filed  for  registration  in 
'  the  county  clerk's  office  of  Jefferson  county, 
George  M.  Craig,  general  manager  of  plain- 
tiff, wrote  to  the  defendant  Beaumont  Rice 
Mills  the  following  letter:  "You  are  hereby 
notified  that  the  Port  Arthur  Rice  Milling 
Company  claims  and  asserts  a  lien  covering 
the  rice  crop  raised  on  that  portion  of  the 
S.  Stivers  league  south  of  the  Oulf  &  Inter- 
state Railroad  track,  being  the  rice  crop  com- 
monly known  as  belonging  to  Naylor,  but  be- 
ing in  fact  the  rice  crop  belonging  to  J.  F. 
Burge,  whose  agent  is  R.  T.  Burge.  We  ad- 
vise you  of  this  fact  so  that  if  you  make 
any  loans  or  advances  on  that  crop,  you  do 
so  subject  to  our  prior  lien." 

This  letter,  in  addition  to  raising  a  rea- 
sonable inference  that  plaintiff  knew  the 
defendant  Beaumont  Rice  Mills  had  taken  or 
would  take  a  mortgage  on  the  crop  in  ques- 
tion. Indisputably  shows  that  at  its  date 
plaintiff  was  denying  that  the  crap  was  Nay- 
lor's,  but  claiming  that  the  same  belonged  to 
Bnrge  and  was  subject  to  Its  mortgage.  That 
this  claim  on  the  part  of  plaintiff  was  con- 
tinued until  as  late  as  October  7,  1905,  is 
sbown  by  a  letter  written  on  said  date  by 
Messrs.  Greer,  Minor  &  MUler,  attorneys  for 
plaintiff,  to  W.  A.  Hebert,  which  reads  as 
follows:  "Having  heard  that  you  contem- 
plate buying  from  P.  D.  Naylor  the  rice 
crop  grown  on  the  Stivers  league  south  of 
the  Golf  &  Interstate  Railroad  track,  we  beg 
to  notify  you  that  the  Port  Arthur  Rice  Mill- 
ing Company  has  filed  a  suit  in  the  federal 
court  against  J.  F.  Burge,  asserting  in  such 
salt  tliat  It  has  a  lien,  .to  secure  in  part  an 
indebtedness  of  some  twenty  thousand  dol- 
lars and  more,  on  that  rice  crop,  and  that  if 
you  make  any  such  purchase  you  do  Bo  at 
yonr  own  peril." 

Here,  upon  dates  wide  apart,  the  plaintiff 
makes  claim  that  the  crop  in  question  is 
subject  to  its  mortgage. 

Turning  now  to  the  actual  knowledge  of 
plaintiff  as  to  the  ownership  of  Burge  to  the 
crop  in  question,  upon  which  the  claim  made 
in  the  two  letters  copied  was  evidently  based, 
we  find  from  the  testimony  of  George  M. 
Craig,  plaintiff's  vice  president  and  general 
manager,  that  he  not  only  had  reason  to  be- 
lieve, but  did  believe  all  along,  that  the  crop 
in  question  was  farmed  by  Burge  and  sub- 
ject to  plaintiff's  mortgage.  He  testified: 
"The  Port  ArthoT  Rice  Milling  Company 
X41S.W.-28 


claimed  at  that  time  (September  13,  1905), 
the  date  the  receiver  of  Burge's  crops  was 
appointed  by  the  federal  court,  that  the  rice 
south  of  the  track  on  the  Stivers  league  was 
covered  by  their  lien;  we  thought  it  was. 
We  made  that  claim  to  our  attorneys;  I 
don't  remember  to  who  else  we  made  .that 
claim.  I  had  no  conversation  with  Mr.  Nay- 
lor about  that.  I  saw  Mr.  Naylor  once  in 
the  attorney's  office,  in  which  we  discussed 
the  matter;  but  we  were  not  making  demand 
on  him  for  it.  We  were  trying  to  find  out 
what  interest,  if  any,  Naylor  had  in  there. 
He  told  us  he  was  getting  $100  a  month 
salary.  Our  attorneys,  I  think,  followed  that 
Inquiry  up.  I  did  not  do  anything  further 
in  that  connection.  I  suppose  I  saw  Mr.  R. 
T.  Burge  during  that  time.  We  claimed 
from  him  this  rice  south  of  the  track.  He 
claimed  that  he  was  not  planting  It  south  of 
the  track.  He  claimed  that  It  was  tfther 
parties'.  He  claimed  that  a  man  by  the 
name  of  Cannon  was  farming  some  in  there.. 
He  dalmed  that  it  belonged  to  Cannon. 
Later  on  he  claimed  that  it  was  Naylor's. 
I  don't  remember  the  exact  time  he  claimed 
to  me  that  It  belonged  to  Naylor.  It  was 
along  in  the  summer  some  tlma  It  was 
about  the  time,  I  think,  of  the  filing  of  the 
federal  suit  I  saw  him  a  time  or  two  about 
it.  I  don't  remember  that  I  had  any  other 
conversation  with  him  after  the  filing  of  the 
suit  about  who  that  rice  belonged  to  south 
of  the  track.  After  the  filing  of  the  suit,  the 
relations  between  Burge  and  I  were  not  very 
friendly.  We  remained,  so  far  as  I  know, 
imfrlendly.  I  felt  very  badly  about  it  I 
thought  be  was  trying  to  beat  us  out  of  that 
part  of  the  land.  I  thought  be  was  farming 
that  part  of  the  tract  I  told  him  I  thought 
so.  He  denied  It  I  told  him  I  thought  we 
could  prove  it,  and  that  we  were  going  to 
try  to,  and  Intimated  to  him  that  we  might 
bring  some  personal  action  against  him  for 
that,  If  we  'did  find  the  proof.  He  denied 
that  it  was  him  that  was  doing  It.  I  told 
him  that  I  liad  t>een  Informed  that  he  was 
using  our  money  and  our  seed  and  his  mules 
on  the  south  of  the  track,  and  he  denied  It, 
and  I  told  blm  that  reports  kept  coming  to 
me  to  that  effect,  and  he  then  told  me  that 
sometimes  he  did,  but  It  was  exchange  work, 
but  denied  that  he  owned  It  and  denied  that 
it  was  subject  to  our  mortgage.  I  did  not 
makd  any  further  demand  after  that  on  Burge 
or  on  Naylor.  I  tried  to  get  our  attorneys 
to."  He  farther  testified:  "I  understood,  ac- 
cording to  the  original  mortgage,  he  (Burge) 
was  to  put  in  150  acres  (south  of  the  track); 
but  I  say  here  that  he  put  in.  In  truth 
and  in  fact  500  acres."  Again:  ••  •  •  • 
He  (Burge)  claimed  he  was  not  putting  in 
anything  south  of  the  track,  and  we  thought 
he  was,  and  the  more  we  dug  into  it  the 
more  we  thought  he  was."  And  again:  "We 
thought  the  Burge  was  making  advances  to 
Naylor  with  oar  money;  we  bad  every  rea- 
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8on  to  believe  that  be  was  making  both 
crops,  north  and  Boutb  (of  the  railroad  track), 
on  our  money,  on  our  seed.  He  got  too  much 
seed  for  that  land  north  of  the  track.  We 
thought  at  that  time,  and  all  along  down 
through  there,  that  our  seed  was  planting 
that  crop.  We  were  sure  of  our  claim  all 
the' way  through,  but  couldn't  get  him  to  ad- 
mit it.  We  were  afraid  we  couldn't  prove 
It  He  had  the  reputation  of  browbeating 
witnesses  and  things  like  that."  He  further 
test i fled:  "I  stated  to  Mr.  Barry  that  I  was 
claiming  that  our  lien  covered  the  land  south 
of  the  railroad,  and  I  wanted  to  go  after 
Burge  on  that,  and  the  reason  we  did  not  go 
after  it  was  because  our  attorneys  advised 
against  It  It  was  this:  Cannon,  Nay  lor, 
and  Hebert  were  there.  We  couldn't  dis- 
prove their  claims.  We  felt  morally  and 
legally  and  every  other  way  certain  that  it 
did:  *  •  •  In  swearing  to  this  bill  (bill 
In  equity  filed  In  the  federal  court)  I  ex- 
cluded the  land  south  and  east  of  the  O.  &  I. 
(railroad)  through  the  advice  of  Greer  & 
Minor.  I  insisted  that  It  should  go  in,  and 
they  told  me,  unless  we  could  overcome  all 
the  evidence  which  he  (Burge)  might  bring 
to  appear,  that  the  garnishee  would  jump 
into  that  rice  and  throw  us  into  a  damage 
suit  We  were  sure  It  was  our  money  and 
our  seed.  If  Burge  was  not  farming  it,  we 
were  not  then  to  have  it  under  our  mort- 
gage. We  did  not  decide  that  he  was  not 
farming  it  ••  *  As  I  told  you,  Burge 
was  very  successful  in  litigation,  he  was  in 
it  all  the  time,  and  we  were  afraid  he  would 
produce  any  kind  of  evidence.  •  •  •  I 
did  not  take  any  action  after  the  sale  of  the 
rice  was  made  only  through  our  attorneys. 
I  wanted  to  do  that  very  badly,  but  my  at- 
torneys said  that  if  I  thought  I  could  beat 
Burge  in  a  lawsuit,  which  I  was  afraid  I 
couldn't  do,  because  he  was  very  resource- 
ful In  those  matters." 

F.  C.  Gaertner,  who  In  1905  was  the  cred- 
it agent  of  plaintiff,  and  whose  duties  con- 
sisted of  going  to  the  various  rice  farms  and 
Inspecting  rice  crops  upon  which  plaintiff 
held  Hens  "to  see  what  they  had"  and  "that 
they  had  it,"  and  to  report  thereon  to  plain- 
tiff, testified  that  he  had  made  several  visits 
to  the  land  farmed  by  Burge;  that  after  the 
rice  came  up  he  discovered  that  Burge  had 
between  400  and  QUO  acres  in  rice  south  of 
the  railroad;  and  that  he  reported  this  fact 
to  the  company.  "My  understanding  right 
along  was  that  Burge  was  owning  that  crop. 
•  •  •  Burge  told  me  the  latter  part  of  the 
season  that  he  was  farming  that  land  south 
of  the  railroad." 

We  think  the  testimony  above  quoted  suffi- 
cient to  show  that  plaintiff  knew  from  the 
time  the  crop  came  up  until  Its  sale  on  Oc- 
tober 31,  1905,  that  the  500  acres  of  rice 
south  of  the  railroad,  less  the  150  acres  ex- 
cluded from  the  mortgage,  was  farmed  and 
owned  by  Burge  and  subject  to  its  mortgage, 
and  that  plaintiff  delayed  the  bringing  of  its 


suit,  not  because  of  want  of  knowledge  of 
its  cause  of  action,  hut  because  it  feared,  on 
account  of  Burge's  resourcefulness  as  a  liti- 
gant, it  could  not  prevail  in  a  suit  against 
him.  It  appears  that  the  suit  was  not  filed 
until  about  the  time  plaintiff  received  a  let- 
ter from  Burge  indicating  a  willingneas  to 
furnish  evidence  In  behalf  of  plaintiff  against 
defendants  in  a  suit  for  conversion  of  the 
rice  In  question,  written  from  Roswell,  N. 
M.,  where  Burge  was  then  living,  in  which 
he  says:  "I  would  like  to  know  if  the  fol- 
lowing documentary  Information  would  be 
of  any  assistance  in  a  case  against  the  Beau- 
mont Rice  Mills :  Pay  rolls  of  the  party  sup- 
posed to  be  the  owner  of  the  rice  known  as 
the  Burge-Naylor-Hebert  crop,  some  showing 
that  Burge  was  really  the  owner  and  paid 
the  labor?  Itemized  statements  from  the 
mill  showing  that  said  mill  paid  neither  Nay- 
lor  nor  Hebert,  but  that  they  paid  over  $25,- 
000.00  to  some  one?  Letters  over  the  sig- 
nature of  an  officer  of  said  mill  showing  that 
he  was  the  director  general  of  the  whole 
'cheese'?  Affidavit  from  the  supposed  pur- 
chasers of  some  of  this  rice,  that  they  only 
held  the  same  in  trust,  having  had  an  un- 
derstanding that  the  mill  was  to  receive  the 
same  or  the  proceeds  if  sold?  An  affidavit 
from  all  or  some  of  the  members  showing  P. 
A.  R.  M.  (Do.'s  seed  was  used  to  sow  the  whole 
crop  on  the  Tyrrell  farm?  If  the  above  in- 
formation would  be  of  any  assistance,  kindly 
notify  me,  as  I  have  reason  to  believe  that  It 
might  be  possible  for  these  facts  to  exist, 
and  If  such  Is  really  the  true  state  of  affairs, 
I  may  be  able  to  get  them  as  above  out- 
lined." 

Upon  receipt  of  this  letter  this  suit  was  at 
once  filed.  It  contained  no  actual  informa- 
tion upon  the  points  suggested,  but  did  clear- 
ly Indicate  that  plaintiff  no  longer  had 
Burge's  resourcefulness  as  a  litigant  to  com- 
bat and  that  plaintiff  could  rely  upon  him 
as  an  ally  and  not  dread  him  as  a  foe.  We 
think  that  this  turn  In  the  situation  of  af- 
fairs, and  not  the  suggestion  of  facts  that 
could  be  proved,  resulted  in  the  immediate 
bringing  of  this  suit  The  letter  added  noth- 
ing in  the  way  of  information  stronger  than 
the  testimony  of  plaintiff's  agent  Gaertner, 
that  it  was  his  understanding  all  along  that 
the  400  or  600  acres  south  of  the  railroad 
was  owned  by  Burge,  and  that  Burge  toldl 
him  in  the  latter  part  of  the  season  be  was 
farming  the  land  south  of  the  railroad,  nor 
to  the  testimony  of  Craig,  plaintiff's  Tlce 
president  and  general  manager,  that  he  felt 
morally,  legally,  and  in  every  other  way  cer- 
tain that  the  crop  was  covered  by  plalntUTa 
lien,  but  that  they  did  not  proceed  against 
him  because  he  was  a  resourceful  and  snc- 
cessf ul  litigant  and  he  was  afraid  that  But-ge 
would  defeat  the  suit 

But  plaintiff  contends  that  it  did  not  kno'w 
that  the  Beaumont  Bice  Mills  had  received 
the  proceeds  of  the  sale  of  the  rice  until  It 
received  the  letter  from  Burge  above  copied. 
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and  that  it  did  not  until  tlien  know  of  Its 
cause  of  action  against  defendants  for  con- 
version, and  that  defendants  by  affirmative 
misrepresentations  misled  plaintiff  and  con- 
cealed from  It  the  fact  of  the  receipt  of  such 
proceeds  by  them.  As  before  stated,  plaintiff 
knew  that  the  rice  had  been  purchased  by 
the  McFaddln-Wless-Kyle  Rice  Milling  Com- 
pany, and  by  the  exercise  of  ordinary  dili- 
gence might  have  ascertained  that  defendants 
received  the  proceeds.  The  claims  of  atHrm- 
atlve  concealment  are  based  upon  a  conver- 
sation between  George  M.  Craig,  plaintiff's 
general  manager,  and  Joe  Broussard,  the 
manager  of  defendants.  Craig  testified  that 
he  met  Broussard  some  time  In  the  early  fall 
of  1903,  and  they  began  to  discuss  Burge,  and 
the  former  asked  the  latter  how  he  came  out 
with  Burge  and  what  fix  he  was  In,  and  the 
latter  replied  "that  he  was  in  about  the  same 
box  as  we  were";  that  he  did  not  then  know 
that  the  Beaumont  Rice  Mills  had  received 
the  proceeds  of  the  sale  of  the  rice,  and  the 
first  he  knew  of  it  was  when  he  received  the 
letter  from  Burge  above  copied.  Broussard, 
asked  about  this  conversation,  admitted  that 
it  might  have  occurred  as  testified  by  Craig, 
but  added  that  he  did  not  tell  Craig  anything 
aboat  Ills  connection  with  the  rice.  "He 
knew  it;  why  should  I?"  He  further  said 
that  he  had  become  an  Indorser  on  Burge's 
paper,  which  he  had  to  pay,  and  Burge  had 
"cleaned  him  up"  for  $4,500. 

We  do  not  think  that  the  testimony  la  suf- 
ficient to  prove  an  afiSrmative  or  fraudulent 
concealment  of  any  cause  of  action  plaintiff 
may  have  had  against  defendant  for  conver- 
sion of  the  proceeds  of  the  rice  In  question. 
Broussard  was  not  asked  about  the  receipt  of 
the  proceeds,  and  in  answering  Craig's  ques- 
tion was  not  called  upon  to  disclose  to  him 
the  fact  of  their  receipt.  That  he  answered 
the  question  propounded  to  him  truthfully  is 
disclosed  by  the  testimony  which  shows  that 
both  parties  had  been  "cleaned  up"  for  large 
sums  by  Burge.  Besides  this,  it  was  shown 
that  the  plaintiff  knew  that  the  rice  had 
been  sold  in  open  hostility  to  its  mortgage, 
and  it  also  knew  who  the  purchaser  was, 
and  It  seems  to  us  that  any  sort  of  diligence 
by  plaintiff  would  have  resulted  in  a  disclo- 
sure to  it  that  the  proceeds  were  paid  to  the 
defendant  Beaumont  Rice  Mills. 

We  think  that  under  the  undisputed  testi- 
mony plaintiff's  cause  of  action  accrued  on 
the  date  of  the  sale  of  the  rice;  that  plain- 
tiff was  not  In  Ignorance  of  its  cause  of  ac- 
tion at  that  time,  and  the  statute  of  limita- 
tion was  not,  therefore,  postponed ;  and  that 
Its  claim  against  defendant  for  conversion 
was  barred  by  the  two  years'  statute  at  the 
time  this  suit  was  filed.  For  this  reason  the 
Judgment  of  the  district  court  will  be  revers- 
ed, and  Judgment  here  rendered  for  the  ap- 
pellants. 

Beversed  and  rendered. 


CHICKASHA  MIIiliINQ  CO.  T.  CEUTCHER 
etaL 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  16,  1911.) 

1.  Appeai,  and  Ebbob  (I  614*)  —  Rkcobd — 
AoBESD  Statement  —  Authsntication  — 
Who  Mat  Certify— "Coubt" — "Judge." 

Rev.  St  1895,  art.  1293,  provides  that  the 
parties  may  submit  the  matter  in  controversy 
between  them  to  the  court  upon  an  agreed  state- 
ment of  facts  made  out  and  signed  by  counsel 
and  filed  with  the  clerk,  and  in  such  case  the 
statement  so  agreed  to  and  assigned  and  certi- 
fied by  the  "court"  to  be  correct,  and  the  Judg- 
ment rendered  thereon,  shall  constitute  the  rec- 
ord of  the  case.  Held,  construing  the  section 
in  view  of  the  prior  statutes  on  tke  subject 
(Acts  7th  Leg.  c.  92,  8  12,  Rev.  St  1879,  arts. 
1293,  1379,  and  Rev.  St.  1895,  art.  1381),  and 
in  view  of  article  3268,  requiring  the  court  to 
look  for  the  legislative  intention,  keeping  in 
view  the  old  law,  the  evil  and  the  remeay,  that 
article  1293  did  not  authorize  a  statement  of 
facts  to  be  authenticated  by  the  "judge,"  the 
term  "court"  as  used  therein  not  being  equiva- 
lent to  "Judge,"  BO  that  a  certificate,  by  the  trial 
jndge  attached  to  a  purported  agreed  statement 
of  facts  long  after  the  term  and  after  the 
"court"  had  ceased  by  the  expiration  of  the 
term,  was  not  a  compliance  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  2708-2713;  Dec  Dig.  | 
614.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1672-1682;  vol.  8,  p.  7622;  vol.  4, 
pp.  3823-3826;  vol.  8,  p.  7695.] 

2.  Appeal  and  Ebbob  (|  671*)  —  Becobd — 
Staieuent  or  Facts. 

In  order  to  review  a  Judgment  as  to  mat- 
ters depending  upon  the  facts,  the  appellate 
court  should  be  placed  In  possession  In  the  au- 
thorized manner  of  all  the  material  facts  upon 
which  it  was  based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2867-2872;    Dec.  Dig.  i 

3.  Appeai.  and  EkBOB  (|  673*)  — Aobeed 
Statement  of  Facts. 

Rev.  St.  1895,  art.  1414,  providing  that  the 
parties  may,  without  setting  out  all  of  the  pro- 
ceedings at  length,  agree  upon  such  a  brief 
statement  of  the  case  and  of  the  facts  proven  as 
shall  enable  the  appellate  court  to  determine 


whether  there  has  been  any  error  in  the  judg- 
ment, and,  if  the  judge  approves  and  signs  such 
statement,  it  shall  constitute  a  part  of  the  rec- 


ord and  may  be  copied  into  the  transcript  on 
appeal  in  lieu  of  the  proceedings,  is  not  appli- 
cable to  a  case  tried  upon  an  agreed  statement 
of  facts  which  recited  that,  to  obviate  the  neces- 
sity of  the  introduction  of  witnesses  to  prove 
the  facts  thereinafter  shown,  it  was  agreed  that 
the  following  facts  were  true,  enumerating  cer- 
tain facts  and  signed  by  the  attorneys  and  to 
which  was  attached  a  certificate  by  the  Judge, 
made  after  the  term,  stating  that  the  cause  was 
tried  upon  the  agreed  statement  of  facts  attach- 
ed and  that  no  other  evidence  was  introduced. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2560-2566;  Dec.  Dig.  { 
573.*] 

4.  Appeal  and  Ebbob  (|  629*)— "Statement 
ov  Facts"- Faildbx  to  E*ii.b  in  Time— Rk- 

UBF. 

An  agreed  statement  of  facts,  made  for 
purpose  of  the  trial,  and  not  certified  by  the 
court  as  provided  by  article  1293,  cannot  be 
treated  as  a  statement  of  facts  within  Rev.  St 
1895,  art.  1382,  authorizing  the  Court  of  Civil 
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Appeals  for  good  eaase  sbown  to  permit  the  fil- 
ing of  gtatements  of  fact  after  tne  expiration 
of  the  statutory  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2765;  Dec.  Dig.  §  629.* 

For  other  definitions,  aee  Words  and  Phrases, 
ToL  7,  pp.  6643,  6644.] 

5.  Appeal  and  Ebbob   (I  607*)  —  Pbksump- 

TIONS— Detectivb  Recobd. 

In  absence  of  a  statement  of  facts  or  con- 
clusions of  the  trial  court,  the  appellate  court 
must  presume  that  the  Judgment  is  correct 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errojr,  Cent  Dig.  {|  29U-2915;    Dec.  Dig.  { 

Error  to  District  Oonrt,  Smith  County; 
B.  W.  Simpson,  Judge. 

Action  by  the  Chickasha  Milling  Company 
against  I.  H.  Crutcher  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Lawrence  Mills,  for  plaintiff  in  error. 
Marsh  &  Mcllwaine,  for  defendants  in  error. 

HODGES,  J.  This  was  a  suit  by  the  plain- 
tiff in  error  against  the  defendants  in  error 
to  recover  the  sum  of  $998.40  claimed  as  the 
price  of  goods,  wares,  and  merchandise  sold 
and  deliyered.  The  case  was  tried  before 
the  court  without  a  jury,  and  a  Judgment 
rendered  in  faror  of  the  defendants  in  error. 
It  is  brought  to  this  court  upon  a  writ  of 
error  by  the  plaintlfT. 

The  defendants  in  error  have  filed  a  mo- 
tion asking  that  what  purports  to  be  an 
agreed  statement  of  facts  be  stricken  from 
the  record.  The  transcript  shows  that  the 
case  was  tried  at  a  term  of  the  district  court 
of  Smith  county  which  began  on  the  7th  day 
of  February,  1910,  and  adjourned  on  the  18th 
of  March  following.  The  purported  agreed 
statement  of  facts  contains  the  style  and 
number  of  the  case,  and  begins  as  follows: 
"To  obviate  the  necessity  of  the  Introduction 
of  witnesses  to  prove  the  facts  as  hereinafter 
shown,  it  is  agreed  by  and  between  the  par- 
ties hereto  that  the  following  facts  are  true." 
Then  follows  an  enumeration  of  facts  show- 
ing the  existence  of  the  debt  due  to  plaintiff 
in  error,  the  drawing  of  drafts  by  it  in  favor 
of  the  First  National  Bank  of  Chickasha, 
Okl.,  their  transmission  and  presentation  to 
the  defendants  in  error,  and  the  method  the 
latter  adopted  In  making  payment  This 
statement  is  signed  by  the  attorneys  for  both 
parties,  and  was  filed  by  the  clerk  of  the 
district  court  February  25, 1910,  and  Indorsed 
"Agreed  Statement  of  Facts."  Attached  to 
the  statement  is  the  following  certificate: 
"I,  K.  W.  Simpson,  Judge  Seventh  judicial  dis- 
trict of  Texas,  hereby  certify  that  the  cause 
of  Chickasha  Milling  Company  v.  L  H. 
Crutcher,  I.  H.  Crutcher,  Jr.,  and  I.  H. 
Crutcher  &  Son,  No.  6,471,  tried  in  the  dis- 
trict court  of  Smith  county,  Tex.,  was  tried 
upon  the  agreed  statement  of  facts  hereto 
attached,  and  that  no  other  evidence  was 


introduced  upon  the  trial  of  said  cause  save 
and  except'  the  agreed  statement  of  facts 
aforesaid.  Witness  my  liand  this  October 
31,  1910.  R.  W.  Simpson,  Judge  Seventh  Ju- 
dicial District  Texas."  Defendants  in  error 
urge  the  foIlowLng  objections  to  the  consid- 
eration of  this  agreed  statement :  It  does  not 
show  upon  Its  face  that  it  is  an  agreed  state- 
ment of  all  the  facts  upon  which  the  case 
was  submitted  to  the  court,  and  it  does  not 
appear  from  the  Judgment  entry  that  the 
case  was  decided  by  the  district  Judge  upon 
such  agreed  statement  of  facts,  nor  does  it 
otherwise  appear  from  the  record  that  no 
other  evidence  was  introduced  at  the  trial 
except  from  the  certificate  of  the  Judge  at- 
tached to  the  statement  long  after  the  ex- 
piration of  the  term  at  which  the  cause  was 
tried,  and  at  a  time  when  the  judge  had 
no  authority  to  certify  to  such  statement 
They  further  object  to  the  same  statement 
appearing  as  a  part  of  the  transcript,  pur- 
porting to  be  a  statement  of  facts  made  by 
the  trial  Judge,  because  it  appears  that  this 
cause  was  tried  at  the  February  term,  1910, 
of  the  district  court  of  Smith  county,  and 
tliat  the  term  of  court  at  which  the  cause 
was  tried  adjourned  on  tlie  18th  of  Marcli, 
1910,  and  the  statement  shows  upon  its  face 
that  it  was  not  made  up  by  the  Judge  imtU 
October  SI,  1910,  and  was  not  filed  in  the 
district  court  of  Smith  county  imtil  the  Ist 
day  of  November,  1010. 

[1]  Plaintiff  in  error  relies  upon  article 
1293  of  the  Revised  Civil  Statutes,  which  IB 
as  follows:  "The  parties  may  in  any  case 
submit  the  matter  in  controversy  between 
them  to  the  court  upon  an  agreed  statement 
of  facts  made  out  and  signed  by  them  or 
their  counsel,  and  filed  with  the  clerk,  upon 
which  judgment  shall  be  rendered  as  in  oilier 
cases;  and  in  such  case  the  statement  so 
agreed  to  and  signed  and  certified  by  the 
court  to  be  correct,  and  the  judgment  ren- 
dered thereon,  shali  constitute  the  record  of 
the  causa" 

[2]  The  law  contemplates  that,  where  an 
appeal  is  taken  and  the  judgment  of  the  trial 
court  is  to  be  reviewed  with  reference  to  the 
facts  upon  which  it  is  based,  the  appellate 
court  shall  be  placed  in  possession,  in  soiue 
authorized  manner,  of  all  the  material  fac*ts 
which  form  the  basis  of  the  Judgment  ap- 
pealed from.  State  v.  Connor,  86  Tex.  136, 
23  S.  W.  1103.  WhUe  article  1293  requires 
the  agreed  statement  to  be  used  on  appeal 
to  be  signed  and  certified  by  the  court,  yet 
it  has  been  held  that  such  certificate  is  not 
absolutely  essential  when  it  otherwise  ap- 
pears from  the  record  that  the  agreed  state- 
ment contained  all  the  facts  upon  which  tbe 
judgment  was  predicated.  Bomar  v.  West, 
87  Tex.  300,  28  S.  W.  619;  Bull  v.  Jones. 
9  Tex.  Civ.  App.  348,  29  S.  W.  804.  There 
is  nothing  in  the  record  before  us  whl<di 
shows  that  this  statement  alone  formed  tbe 
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basis  of  the  Judgment  from  which  this  ap- 
peal Is  taken,  or  that  no  other  evidence  was 
beard  and  considered,  except  the  certificate 
made  hj  the  trial  Judge  In  vacation  and 
seven  months  after  the  adjournment  of  the 
term  at  which  the  cause  was  tried.  Plaintiff 
In  error  Insists  that  this  Is  sufHcIent.  We 
do  not  think  so.  Article  1293  requires  the 
authentication  to  be  made  by  the  court.  This 
implies  that  It  must  be  made  by  the  Judge 
while  sitting  as  a  court.  Counsel  for  plain- 
tiff In  error  contends  that  the  term  "court," 
as  there  used,  means  the  same  as  "Judge  of 
the  court,"  and  he  refers  to  decisions  of 
other  states  which  seem  to  support  that  view, 
bat  dtea  none  from  the  courts  of  this  state. 
The  general  provisions  of  the  article  above 
referred  to  were  first  enacted  In  1858,  and 
were  as  follows:  "After  the  trial  of  any 
cause,  when  either  party  Intends  to  remove 
the  same  into  the  Supreme  Court  for  revi- 
sion, the  parties  may,  with  the  consent  and 
approval  of  the  Judge  who  tried  the  cause 
and  without  the  necessity  of  copying  the  en- 
tire proceedings,  agree  upon  such  a  statement 
of  the  case,  and  the  facts  proven,  if  any,  as 
in  their  opinion  will  be  necessary  to  show 
whether  there  has  been  any  error  In  the 
proceedings;  and  such  statement  shall  be 
signed  by  the  attorneys  of  the  parties,  and 
certified  by  the  Judge,  and  filed  as  a  part 
of  the  record  of  the  cause;  and  a  copy  of 
such  statement  and  of  the  Judgment  in  the 
case  and  the  assignment  of  errors  certified 
by  the  clerks  of  the  court,  shall  be  a  suffi- 
cient transcript  of  the  proceedings  to  be 
taken  to  the  Supreme  Court,  and  to  entitle 
the  parties  to  a  trial  therein  upon  the  points 
presented  for  revision.  In  all  cases  proposed 
to  be  removed  to  the  Supreme  Court,  where 
■neb  agreed  statement  is  not  made,  approved 
and  filed,  as  In  this  section  provided,  the 
clerks  shall  make  out  and  send  up  the  full 
transcript  of  the  proceedings  as  Is  now  pro- 
vided by  law."  See  Acta  1868,  p.  112,  |  IZ 
Article  1293  appears  In  the  Code  of  1879  un- 
der the  same  number  and  literally  in  Its  pres^ 
ent  terms,  and  was  doubtless  a  modification 
of  tlie  original  act  made  by  the  codiflers. 
Prior  to  the  codification  of  1879  there  was 
no  law  authorizing  the  preparation  and  filing 
of  a  statement  of  facts  In  vacation.  The  pro- 
visions allowing  10  days  after  adjournment 
in  which  to  prepare  and  file  a  statement  of 
facta,  upon  an  order  to  that  effect  made  by 
the  court,  and  which  appear  as  article  1381, 
Rev.  Civ.  Stat  1895,  and  as  article  1379  of 
the  revision  of  1879,  were  added  by  the  codi- 
flers of  1879.  See  Report  of  CommlBsioners, 
WUlson's  Hev.  Civ.  &  Crlm.  Stat  p.  22.  The 
evident  purpose  of  this  addition  to  the  law 
was  to  allow  more  time  for  the  preparation 
and  filing  of  statements  of  fact  in  cases 
where  the  trial  court  should  deem  it  essen- 
tial to  the  ends  of  Justice.  The  statements 
there  provided  for  were  those  to  be  made  up 


from  the  testimony  of  witnesses  and  other 
sources,  adduced  upon  the  trial,  and  which 
might  require  much  time,  and  possibly  the 
intervention  of  the  trial  Judge  to  settle  dis- 
putes between  parties,  or  their  attorneys,  as 
to  what  should  be  Incorporated  in  the  record 
Bills  of  exception  also  were  then  required 
to  be  filed  'in  term  time,  and  this  continued 
to  be  the  law  till  within  recent  years.  Ar- 
ticle 3268,  Rev.  Civ.  Stat,  provides  that  "In 
all  interpretations  the  court  shall  look  dili- 
gently for  the  intention  of  the  Legislature, 
keeping  in  view  at  all  times  the  old  law,  the 
evil  and  the  remedy."  The  "evil"  which  the 
act  of  1868  sought  to  remedy  was,  doubtless, 
the  trouble  and  labor  incident  to  the  ordinary 
method  of  preparing  a  statement  of  facts 
and  which  might  be  dispensed  with  In  those 
cases  where  the  facts  had  already  been 
agreed  to  by  the  parties  In  advance  of  the 
trial  and  the  case  had  actually  been  disposed 
of  upon  that  agreed  statement  alone.  No 
better  record  could  be  sent  to  the  appellate 
court  than  the  identical  agreed  statement 
upon  which  the  Judgment  was  based.  It 
would  be  unreasonable  to  suppose  that  the 
Legislature  Intended  to  allow  more  time  for 
the  Judge  trying  the  case  to  add  his  authen- 
tication to  this  statement,  which  in  any 
event  would  only  require  a  few  moments, 
when  other  statements  of  fact  and  bills  of 
exception,  involving  in  their  preparation 
much  labor  and  time,  were  to  be  filed  in 
term  time. 

That  the  terms  "court"  and  "Judge,"  as 
need  in  the  statute  relating  to  the  regulation 
of  appeals,  are  not  Intended  to  be  used  inter- 
changeably, is,  we  think,  settled  by  the  Su- 
preme Court  of  this  state.  Oouturle  v.  Crespl, 
131  S.  W.  404;  Plttman  v.  Byars,  100  Tex. 
518,  101  S.  W.  789.  If  there  is  no  other 
sufficient  evidence  in  the  record,  aside  from 
this  certificate  of  the  Judge,  to  Justify  us  in 
saying  that  this  statement  alone  furnished 
all  the  facts  upon  which  the  Judgment  is 
based,  that  certificate,  made  long  after  the 
adjournment  of  the  court  added  nothing  to 
the  authenticity  of  the  statement 

[3,4]  This  "agreed  statement"  cannot  be 
said  to  be  a  compliance  with  the  provisions 
of  article  1414  of  the  Revised  CivU  Statutes; 
neither  can  it  be  said  that  the  plaintiff  in 
error  has  brought  Itself  within  the  provisions 
of  article  1382,  authorizing  the  Courts  of 
Civil  Appeals,  for  good  cause  shown,  to  per- 
mit the  filing  of  statements  of  fact  after  the 
expiration  of  the  time  fixed  by  statute.  The 
motion  to  «trlke  out  the  statement  must  be 
sustained. 

[t]  There  being  no  statement  of  facts 
which  we  can  consider  and  no  conclusions 
of  the  trial  court,  we  must  presume  that  the 
Judgment  is  correct  McDowell  v.  Fowler, 
80  Tex.  587,  16  S.  W.  431 ;  Taylor  ▼.  Camp- 
bell, 59  Tex.  316. 

The  Judgmott  is  therefore  affirmed. 
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MDOOA  FIRB  INS.  CO.  v.  BLOHOPOLO. 

(Court  of  Civil   Appeals  of  Texas.     Bl  Paso. 
Nov.  16,  1911.     Rehearing  Denied 
Dea  18,  1911.) 

1.  CouBTS  (S 122*)  —  JuBiSDicnoN  —  AKOUirr 
In  Contbovebst. 

iWbere  the  district  court  in  an  action  on  a 
Sre  policy  sustained  an  exception  to  the  petition 
alleging  that  defendant  became  indebted  to  plain- 
tiff in  the  sum  of  11,250,  that  defendant  had 
refused  to  pay  the  same  to  plaintiff's  damage 
$500,  and  praying  for  the  recovery  of  $1,250, 
and  plaintiff  filed  a  trial  amendment  alleging 
that  the  refusal  to  pay  Sl,250  resulted  in  dam- 
ages to  the  sum  of  $1,750,  for  frhich  he  ^ked 
judgment,  the  court  had  jurisdiction  of  the  case. 
[Ed.  Note.— ror  other  cases,  see  Courts,  Cent. 
Dig.  I  427;   Dec.  Dig.  |  122.»] 

2.  IRSTTBANOI    (J   579*)— ACTS   CONSTITUTIHa. 

Insured  in  a  fire  policy  for  $1,250  sustained 
a  loss  in  excess  of  that  sum  and  objected  to  a 
receipt  of  $992.12  by  bis  wife  as  a  settlement  in 
fnll,  and  the  agent  of  insurer  stated  that  the 
wife  could  accept  such  sum,  and  that  insured 
could  sue  for  the  balance.  The  sum  was  re- 
ceived by  the  wife,  who  gave  a  receipt  in  fnll. 
Held  not  to  show  a  settlement  in  full,  and  in- 
sured could  recover  the  balance  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1417, 1419;   Dec.  Dig.  }  679.*] 

Appeal  from  District  ^urt,  Harris  Coun- 
ty ;  Norman  G.  Kittrell,  Judge. 

Action  by  John  Blohopolo  against  the  Mec- 
ca Fire  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  L.  Eason,  for  appellant  R.  M.  Hall, 
for  appellee. 


PETICOIiAS,  C.  J.  This  was  a  suit  by  ap- 
pellee against  appellant  on  a  policy  of  fire 
Insurance  covering  $750  on  a  dwelling  and 
$500  on  household  and  kitchen  furniture. 
The  appellant  pleaded  a  settlement  and  con- 
tended that  $902.12  had  been  paid  in  settle- 
ment of  the  claim  on  the  policy. 

[1]  The  ninth  assignment  of  error  is  to  the 
effect  that  the  trial  court  erred  In  failing  to 
dismiss  the  suit  for  want  of  jurisdiction. 
In  plaintiff's  original  petition  was  a  clause 
reciting,  in  substance,  "that  defendant  be- 
came Justly  indebted  to  plaintiff  in  said  sum 
of  $1,250,  but  defendant  has  ever  failed  and 
refused  to  pay  the  same,  to  plaintiff's  dam- 
age $500."  The  prayer  was  for  the  recovery 
of  $1,250.  The  appellant,  defendant  below, 
demurred  on  the  ground  that  this  was  a  suit 
for  exactly  $500,  and  therefore  that  the  dis- 
trict court  had  no  Jurisdiction.  The  trial 
court  sustained  this  demurrer,  evidently  be- 
cause of  said  allegation  set  out  above,  and 
appellee  took  leave  to  amend  and  filed  a 
trial  amendment  changing  said  clause,  and 
alleging  "the  defendant's  refusal  to  pay  the 
said  sum  of  $1,250  was  to  plaintiff's  damages 
the  sum  of  $1,750,  for  which  he  sues  and 
asks  Judgment."     The  trial  amendment  was 


not  further  excepted  to  and  the  case  proceed- 
ed. We  are  of  opinion  that  the  trial  court 
had  Jurisdiction  of  the  case. 

The  trial  court's  conclusions  of  law  and 
fact  are  aa  follows: 

"Conclusions  of  Fact 

"In  this  cause  plaintiff  brings  suits  npoB 
a  policy  of  insurance  made  by  the  defendant 
company,  insuring  his  home  and  household 
effects  in  the  sum  of  $1,260. 

"The  nncontroverted  evidence  comcluslve- 
ly  shows:  That  the  building  was  destroyed 
by  fire,  as  alleg:ed  in  plaintlfTs  petition,  as 
well  as  the  contmts  of  said  building.  That 
the  aggregate  loss  of  the  building  and  con- 
tents exceeded  in  value  'the  amount  of  In- 
surance. That  the  plaintiff  John  Blohopolo, 
after  the  fire,  presented  proofs  of  loss  to 
the  agent  of  the  defendant  company,  Charles 
R.  Munger.  That  draft  payable  to  plaintUTs 
wife  for  the  sum  of  $992.12  was  sent  by  the 
defendant  to  its  agent,  Charles  R.  Munger, 
reciting  In  full  for  all  loss  upon  the  policy 
sued  on.  That  the  plaintiff  and  his  wife 
called  at  the  office  of  said  Charles  R.  Mun- 
ger, at  Munger's  request,  and  plaintiff's  wife 
Indorsed  said  draft  as  well  aa  receipted  on 
the  back  of  the  policy  In  full  of  all  claims, 
this,  however,  over  the  objection  of  the  plain- 
tiff who  insisted  upon  receiving  the  full 
amount  of  the  policy;  the  said  defendant's 
agent  stating  that  plalntiCTs  wife  could  take 
check  and  sue  for  the  balance.  That  the 
plaintiff  knew  that  his  wife  had  signed  the 
receipt  and  had  indorsed  the  draft,  at  which 
time  the  plaintiff  and  his  wife  objected  to 
the  amount  of  said  draft  and  claiming  the 
whole  of  said  Insurance  $1,250.  That  the 
agent  of  the  defendant  and  plaintifTs  wife 
went  to  the  Lumberman's  National  Bank. 
and  deposited  said  draft  for  collection,  the 
defendant's  agent  indorsing  same  who  there- 
upon deducted  $100  due  defendant's  agent  by 
plalntlff  and  paid  plaintiff's  wife  by  his  per- 
sonal check  $892.12.  That  the  original  draft 
was  not  paid  by  the  defendant  company, 
and  thereafter  the  plaintiff  executed  a  re- 
ceipt to  the  defendant  company  for  $992.12 
merely  for  the  purpose  of  collecting  the 
draft,  but  not  in  full  of  his  claim,  and  not 
waiving  claim  for  balance  due.  That  the 
plaintiff  at  no  time  consented  to  the  acc^t- 
ance  of  said  draft  or  the  payment  of  $992.12 
as  a  settlement  In  full  of  his  claim  against 
said  defendant  company,  but  refused  to  sign 
receipt  for  $992.12  as  payment  or  settlement 
in  full  or  indorse  draft  for  such  purpose. 

"Conclusions  of  Law. 
"I  therefore  conclude  that  the  defendant 
company  Is  liable  to  plaintiff  for  the  differ- 
ence between  the  amount  of  the  policy  and 
the  amount  paid  plaintiff's  wife,  and  con- 
clude from  the  above  and  foregoing  facts 
that  the  plaintiff  is  not  estopped  from  recov- 
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ering  herdn  by  reason  of  his  acts  hereinbe- 
fore stated. 

"A.  B.  Hamblen,  Special  Judga" 

[2]  Appellant's  otber  assignments  are  bas- 
ed largely  npon  the  contention  tbat  the  on- 
contradicted  evidence  shows  that  the  sum  of 
$902.12  was  paid  in  full  settlement  of  the 
dalm  on  the  policy.  The  attorney  for  ap- 
pellant does  not  dte  any  authorities  in  sup- 
port of  any  of  his  contentions.  It  will  be 
seen  from  the  court's  conclusions  of  fact 
that  he,  In  substance,  concluded  that  the 
negotiations  between  the  agent  of  the  insur- 
ance company  and  the  wife  of  plalntUC,  and 
the  matters  which  accompanied  them  with 
reference  to  the  indorsing  and  reception  of 
checks  and  the  signing  of  the  receipt  by 
plaintiff's  wife,  were  all  over  plalntUTs  ob- 
jection. He  also  finds  that  the  insurance 
company's  agent  stated  to  plaintiff  that  the 
$892.12  was  paid  on  account,  and  that  plain- 
tiff's wife  could  take  the  check  and  he  could 
me  for  the  balance.  He  finds,  also,  that  the 
plaintiff  at  no  time  consented  to  an  accept- 
ance of  said  draft  or  the  payment  of  $992.12 
as  settlement  in  fall  of  bis  claim  against  the 
defendant  company. 

We  are  of  the  opinion  that  the  trial  court's 
findings  of  fact  are  amply  sustained  by  the 
evidence.  It  follows,  then,  that  when  the 
plaintiff  John  Blohopolo  objected  to  the  re- 
ceipt of  $992.12  by  his  wife  as  a  settlement 
in  full  of  the  claim  against  the  Insurance 
company,  and  the  Insurance  company's  agent 
stated  that  plaintiff's  wife  could  accept  the 
same  and  plaintiff  could  sue  for  the  balance, 
the  payment  of  the  $992.12  was  therefore 
not  a  settlement  in  full  of  the  claim,  and 
tbat  plaintiff  was  not  precluded,  in  law,  from 
recovering  the  balance,  if  any,  and  as  the 
undisputed  evidence  shows  that  the  value  of 
the  property  was  greater  than  the  amounts 
of  the  policies,  and  especially  as  no  question 
Is  raised  as  to  plaintiff's  right  to  recover  the 
full  amount  of  the  insurance,  save  the  one 
of  settlonent,  that  the  defendant  was  liable 
to  the  plaintiff  for  the  balance  of  said  poli- 
cies, the  correct  result  was  arrived  at  below 
without  error. 

Therefore  the  case  is  affirmed. 


SOUTEfER  V.  HUNT  et  nr. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Oct  18, 1911.    On  Motion  for  Re- 
hearing, Nov.  29,  1911.) 

1.  Apfeai.  and   Ebbob  (i   1058*)— Babulkss 
Erbob  —  EsBonsovs    Enci-usioir   or   Evi- 

DKKCI. 

The  error  In  excluding  evidence  is  not  re- 
versiUe  where  the  evidence  was  subsequently 
received  without  objection. 

lEd.  Note.r— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4196-1206;    Dec.  Dig.  I 

ioea»] 


Z  WiTiTESsss  (I  870*)— Bias— Fbierdlt  Re- 

I.ATI0NS. 

Where,  in  an  action  for  the  wrongful  sei- 
snre  by  defendant  of  plaintiffs'  goods,  a  mar- 
shal testified  for  defendant,  it  was  proper  to 
permit  plaintiff  to  prove  that  the  maisbal  was 
on  friendly  terms  with  defendant,  who  bad 
supported  him  for  the  office  in  former  elections, 
and  that  he  was  a  candidate  for  re-election,  to 
show  prejudice  of  the  officer  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1180;   Dec.  Dig.  i  370.*] 

8.  Evidence   (§   571*)  —  Opimion  —  "Mabkbt 

Value"— Weight. 

The  market  value  of  secondhand  goods  is 
what  it  will  cost  one  to  purchase  them  in  the 
open  market,  and  the  testimony  of  a  second- 
hand dealer  that  he  had  examined  secondhand 
furniture,  and  that  it  was  worth  a  specified 
sum,  when  new,  and  a  specified  sum  in  the 
condition  it  was  in,  without  stating  whether  he 
meant  what  he  would  give,  or  what  he  would 
ask  for  it,  does  not  prove  market  value. 

[Ed.  Note.— For  '  other  cases,  see  Evidence, 
Cent  Dig.  Si  S95-2398;   Dec.  Dig.  g  571.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4383-4388;   vol.  8,  p.  7717.] 

4.  Troveb  and  Conversion  (|  39*)— Evidence 
— Damages. 

Where,  in  an  action  for  the  wrongful  sei- 
zure by  defendant  of  the  secondhand  furniture 
of  plaintiffs,  no  market  value  for  the  goods  was 
shown,  it  was  competent  for  plaintifb  to  prove 
that  the  goods  were  valuable  to  them,  in  or- 
der to  show  the  damages  sustained,  and  the 
wrongdoer  could  not  complain  because  he  was 
required  to  pay  plaintiffs  what  the  goods  were 
worth  to  them. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  H  229-231 ;  Dec.  Dig.  i 
39.*] 

5.  Appeal  and  Ebbob  (J  1033*)— Ebbob  Fa- 

VOBABLE   to    PaRTT    COMPLAINING— DAMAG- 
ES— E  VI DENCB— I NSTBDCTIO  NB. 

Where,  in  an  action  for  the  wrongful  sei- 
zure of  secondhand  furniture,  the  evidence  did 
not  show  any  market  value  for  such  goods,  and 
plaintiff  without  objection  testified  as  to  their 
value,  though  admitting  that  he  did  not  know 
the  market  value,  an  instruction  that  the  meas- 
ure of  damages  was  the  reasonable  cash  value 
was  too  favorable  to  defendant,  and  he  could 
not  complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062;  Dec.  Dig.  } 
1033.*] 

6.  Appeal  and  Ebbob  (§  688*)— Recobd— Re- 
fusal OF  Instbuctions  —  Abgument  of 
Counsel. 

Error  in  refusing  a  requested  charge  with 
reference  to  argument  of  counsel  cannot  be  re- 
viewed where  the  record  does  not  show  that 
such  argument  was  made.  . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Digi  ii  2894-2896;  Dec.  Dig.  t 
688.*] 

7.  Tbial  (I  261*)—In8TBUotion&— Requests— 
Sufficiency. 

A  requested  charge  embodying  more  than 
one  proposition,  in  part  correct  and  in  part 
incorrect,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  660,  671,  675 ;   Dec.  Dig.  |  261.*] 

8.  Tboveb  and  Contibsion  (|  32*)— Petition 

— sufficienct. 

A  petition  in  an  action  for  the  wrongful 
seizure  of  household  and  kitchen  furniture, 
which  enumerated  the  articles  taken  and  the 
value   of   each,   and    which   alleged    that    two 


•For  otbtr  casM  ■••  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dls.  Kay  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


360 


141  SOnXHWESTBBN  BBPOBTEB 


(Tex. 


trunks  weie  taken,  that  the  personal  effects  in 
the  trunks  were  of  a  specified  value,  sufficient- 
ly described  the  goods  seized,  especially  where 
Slalntiff  was  unable  to  give  a  more  accurate 
escription  of  the  goods;  they  being  in  posses- 
sion of  defendant. 

[Ed.  Mote.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  S§  191-202 ;  Dec.  Dig.  i 
32.*] 

9.  Tboveb  and  Convbbsion  (J  82*)— Wbonq- 
FtTL  Seizube — Petition— Damages. 

A  petition  in  an  action  for  the  wrongful 
seizure  of  household  furniture  which  alleges 
the  seizure  of  enumerated  articles,  and  which 
sets  forth  insulting  language  of  defendant  and 
his  agent  at  the  time  of  the  seizure,  and  which 
avers  that  defendant  and  his  agent  made  di- 
vers other  insinuations  and  charges,  is  not  ob- 
jectionable for  failing  to  set  forth  with  suffi- 
cient particularity  the  insulting  language  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  H  191-202;  Dec.  Dig.  i 
82.*] 

10.  Husband  and  Witb  (t  22»>— Pubdgb  of 
Goods — Adthokitt  of  Witb. 

A  wife  may  not  legally  pledge  the  goods 
Of  her  husband  to  secure  a  debt  from  him,  un- 
less she  acts  as  his  agent. 

[Eld.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  Si  140,  141;  Dec.  Dig.  |  22.*] 

11.  Affeai,  and  Ebbob  (I  1040*)— HABUUCsa 
Ebbob— EBBONKons  Rulings  on  Pleadings. 

The  error  in  sustaining  special  exceptions 
to  allegations  of  an  answer  is  not  prejudicial, 
where  the  facts  provable  under  the  allegations 
were  received  under  the  general  denial. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  40S9-4105;  Dec.  Dig.  « 
1040.*] 

IZ  Etidenox  (I  194*)— DraiONSTBATiTX  Evi- 
dence—AoiassiBiLiTT. 

Where,  in  an  action  for  the  wrongful  sei- 
zure of  household  furniture,  the  evidence  showed 
that  the  goods  had  tieen  in  defendant's  posses- 
sion for  18  months  at  the  time  of  the  trial, 
and  the  court  permitted  defendant  to  have  each 
article  examined  by  his  own  witnesses,  who  tes- 
tified as  to  the  character,  kind,  and  condition 
of  the  articles  and  their  market  value,  the  re- 
fusal to  allow  defendant  to  exhibit  the  articles 
to  plaintiff  while  testifying  as  a  witness  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  679;   Dec.  Dig.  i  104.*] 

On  Rehearing. 

18.  Evidence  (|  471*)— Oonolusion  of  Wit- 
ness—' 'Undebtake.  ' ' 

In  an  action  for  the  wrongful  seizure  by 
defendant  of  plaintiff's  goods,  the  testimony  of 
an  officer  who  assisted  defendant  in  the  sei- 
zure and  who  testified  in  his  behalf  that  he  did 
not  undertake  to  compel  plaintiff  to  give  de- 
fendant the  goods  was  properly  excluded  as  a 
conclusion  of  the  witness;  the  word  "under- 
take" not  being  used  in  the  sense  of  purpose 
or  intent,  but  In  the  sense  that  he  did  no  act 
calculated  to  effect  such  .purpose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2149-2185 ;   Dec.  Dig.  S  471.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  7163.] 

14.  Appeal  and  Erbob  (J  1058*)— Harmless 
Ebbob  —  Ebbonbous  Exclusion  or  £}vi- 
dence. 

Where,  in  an  action  for  the  wrongful  sei- 
zure by  defendant  of  plaintiff's  goods,  the  offi- 


cer  assisting  defendant  In   sdalng   the   good* 

testified  as  to  his  purpose,  and  that  he  told 
plaintiff  that  he  was  an  officer,  but  that  he  was 
not  there  to  force  the  giving  up  of  the  goods, 
the  error,  if  any,  in  ezdudii^  the  testimony  of 
the  officer  that  he  did  not  undertake  to  compel 
plaintiffs  to  give  defendant  the  goods,  was  not 
prejudicial,  though  it  be  assumed  that  the  word 
"undertake"  was  synonymous  with  "purpose." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4195-4206;    Dec.  Dig.  i 

Appeal  from  Johnson  County  Conrt;  J.  B. 
Haynes,  Judge. 

Action  by  Hugh  Hunt  and  wife  against 
Alta  Souther.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Phillips  &  Bledsoe,  for  appellant  E.  A. 
Rlce^  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  Appellees,  Hugh  Hnnt  and 
wife,  brought  suit  against  appellant.  Souther, 
to  recover  $250  actual  damages  and  $500  puni- 
tory damages,  and  alleged  as  their  cause  of 
action  that  on  the  14tta  day  of  March,  1909, 
they  were  man  and  wife,  living  In  Clebnme, 
Tex.,  and  were  the  owners  of  certain  house- 
hold and  kitchen  furniture,  to  wit,  two  trunks 
of  the  value  of  $2.76  each,  one  feather  bed 
of  the  value  of  $16,  one  pillow  of  the  value 
of  $3,  one  oil  stove  of  the  value  of  $2,  one 
suit  case  of  the  value  of  $136,  one  ooat  and 
pair  of  pantaloons  of  the  value  of  $5,  one 
suit  of  men's  underwear  of  the  value  of  $1.25, 
one  small  album  of  the  value  of  40  cents, 
famUy  portraits  and  photographs  of  the  val- 
ue of  $5,  one  tonnterpane  of  the  value  of 
$1.75,  one  set  of  beads  of  the  value  of  $12.50. 
four  ladles'  waists  of  the  value  of  $4.25, 
three  dresses  of  the  value  of  $9,  blocks  for 
six  quilts  of  the  value  of  $12,  two  suits  of 
ladles'  underwear  of  the  value  of  $1,  two 
aprons  of  the  value  of  $2,  one  broom  of  the 
value  of  35  cents,  one  rope  of  the  value  of 
25  cents,  net  for  waist,  not  made,  of  the  valne 
of  $1.50,  goods  for  one  dress,  not  made,  of 
the  value  of  $3,  and  other  personal  ^ects 
contained  in  said  trunks  of  the  cash  value 
of  $10.  That  said  goods  were  all  of  the  per- 
sonal effects  belonging  to  appellees,  except 
the  clothes  that  they  were  wearing  at  said 
time;  that  on  said  day  and  date  the  appel- 
lant entered  the  rooms  rented  by  appellee 
and  In  which  said  property  was  situated,  and 
forcibly  took  possession  of  the  same,  claim- 
ing that  appellee  Hugh  Hunt  was  indebted 
to  him ;  that,  when  appellant  first  came  for 
said  goods,  he  brought  with  him  an  express 
wagon  and  driver  for  the  purpose  of  taking 
them  away;  that  he  bad  been  to  the  rooms 
where  said  goods  were  situated  a  short  time 
before  In  the  absence  of  Mrs.  Hunt,  and  that 
during  his  absence  for  the  purpose  of  getting 
said  express  wagon  api)ellee  Mrs.  Hunt,  wltb 
the  assistance  of  a  lady  who  lived  in  the  ad- 
joining rooms  in  said  house,  had  moved  said 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  S*rt«a  *  Rep'r  Index** 


Digitized  by 


Google 


Kex.) 


SOUTHER  T.  HUKT 


861 


goods  Into  said  lady's  room;  that  upon  ap- 
pellant's return,  as  aforesaid,  finding  said 
goods  moved  from  appellee's  room,  he  forci- 
bly entered  the  room  to  which  said  goods  had 
been  moTed,  and  that,  upon  the  occupant  of 
said  room  advising  appellee  Mrs.  Hunt  to 
call  an  officer,  be  said  that  he  would  do  so 
himself,  and  went  away  and  shortly  returned 
with  G.  H.  McLean,  the  city  marshal  of  Cle- 
bome ;  that  both  he  and  McLean  in  bis  pres- 
ence accused  said  Mrs.  Hunt  and  her  husband 
of  being  dishonest  and  threatened  to  bring 
a  county  officer  and  seize  said  goods,  and  re- 
quire Mrs.  Hunt  to  attend  court  and  expose 
her  and  her  husband,  and  have  her  husband 
arrested.  Her  husband,  Hugh  Hunt,  had  left 
that  evening  for  Hlllsboro,  where  he  obtained 
onployment,  and  where  he  was  living  at  the 
time  of  this  salt  He  had  formerly  been  in 
the  employ  of  appellant  as  a  hack  driver, 
and  had  quit  such  employment  on  the  day 
the  above  events  occurred.  Appellant  admit- 
ted getting  the  goods,  but  both  he  and  Mc- 
Lean denied  that  they  used  any  insulting 
language  towards  Mrs.  Hunt,  or  made  any 
threats  such  as  were  claimed  by  her,  but,  on 
the  contrary,  alleged  that  she  consented  to 
appellant's  taking  said  goods. 

Tlie  court  submitted  the  Issues  raised  to 
the  Jury,  and  the  Jury  by  returning  a  verdict 
in  favor  of  appellees  for  $60  actual  damages 
and  $250  exonplary  damages  found,  in  ef- 
fect, that  the  allegations  in  said  petition  as 
to  the  forcible  taking  of  said  goods  and  the 
insults  and  threats  alleged  were  true.  The 
evidence  is  sufficient  to  sustain  these  find- 
ings. 

Opinion. 

Appellant  complains  of  the  action  of  the 
conrt  in  sustaining  objections  to  the  answer 
of  witness  McLean,  as  follows:  "I  am  not 
nnder  any  obligations  to  plaintiff  or  the  de- 
fendant in  this  case  in  any  way.  I  did  not 
in  any  manner  undertake  to  compel  Mrs. 
Hunt  to  give  Souther  the  goods  In  question." 
The  trial  court  did  not  err  in  sustaining 
these  objections.  They  were  but  expressions 
of  opinion  concerning  which,  the  facts  being 
stated,  the  Jury  were  in  as  good  position  to 
know  as  was  the  witness.  This  is  unlike  a 
case  where  the  intent  of  a  witness  ia  a  ma- 
terial fact,  and  to  which  intent  he  may  tes- 
tify as  a  fact.  It  presents  no  exception  to 
the  general  rule  that  the  witness  state  the 
facta,  and  not  his  opinion.  5  Ency.  Evld.  pp. 
651-689;  Railway  Co.  v.  Long,  87  Tex.  148, 
27  S.  W.  113,  24  L.  R.  A.  637,  47  Am.  St 
Rep.  87;  Railway  Co.  v.  Smith,  62  Tex.  186. 

[1 1  Even  had  the  answer  of  the  witness 
that  he  was  not  under  obligation  to  appel- 
lant been  admissible  in  evidence,  its  exclu- 
sion would  not  have  been  reversible  error  in 
this  case,  for  the  reason  that  in  another  por- 
tion of  his  deposition  he  did  so  testify  with- 
oat  objection. 

[2]  Appellant  assigns  as  error  the  action 
of  tlte  oonrt  in  permitting  appellee  to  prove 


by  said  McLean  that  he  (McLean)  was  on 
friendly  terms  with  appellant;  that  appel- 
lant had  supported  him  for  city  marshal  in 
former  elections,  and  that  he  was  at  the  time 
of  said  occurrence  a  candidate  for  re-elec- 
tion ;  that  he  was  boarding  a  horse  with  ap- 
pellant; and  that  he  had  borrowed  money 
from  appellant  The  objection  to  this  testi- 
mony is  that  it  Is  Unmaterial.  The  bias  or 
prejudice  of  a  witness  for  or  against  a  party 
to  a  suit  is  always  a  material  fact  2  Ency. 
Evld.  p.  406.  The  facts  above  proven  by  the 
witness  were  such  as  to  show  a  probable  bias 
In  favor  of  appellant  To  what  extent  he 
might  be  influenced  by  such  facts  was  a  ques- 
tion for  the  Jury. 

[S]  Appellant  assigned  as  error  the  action 
of  the  court  In  admitting  over  appellant's  ob- 
jection the  following  testimony  of  J.  P.  Fer- 
guson: "No;  secondhand  goods  are  not  worth 
much  on  the  market  Tbey  might  be  worth 
a  good  deal  more  to  somebody  ttiat  already 
had  them  and  needed  them  than  they  would 
to  get  out  and  try  to  sell  them."  This  wit- 
ness Ferguson  had  been  Introduced  by  appel- 
lant to  prove  the  value  of  a  portion  of  the 
goods  described  In  plaintlthi'  petition,  and  the 
above  testimony  was  elicited  on  cross-exam- 
ination. Ferguson  testified  that  he  was  in 
the  secondhand  furniture  business;  that  he 
had  examined  a  certain  oU  stove  and  album 
and  feather  bed  exhibited  to  him  the  night 
befora  These  articles  were  the  same  re- 
ferred to  in  appellees'  petition.  The  witness 
testified  as  to  the  value  of  these  articles  In 
the  condition  when  he  saw  them,  which  was 
about  13  months  after  they  had  been  taken 
from  appellees'  possession.  The  witness  stat- 
ed tliat  the  oil  stove  was  a  $4  stove  when 
new,  but  In  the  condition  he  saw  it  it  was 
worth  about  $L  He  does  not  explain  what 
he  means  by  the  market  value  of  these  ar- 
ticles; that  is  to  say,  he  does  not  state 
whether  he  means  what  be  would  give  for 
them  as  a  secondhand  furniture  dealer,  or 
what  he  would  ask  for  them  as  such  dealer. 
No  other  witness  examined  by  appellant  upon 
this  subject  stated  that  there  was  any  market 
in  Cleburne  for  secondhand  goods  of  the  kind 
described  in  appellees'  petition.  The  evi- 
dence is  insufficient  to  establish  such  mar- 
ket even  as  to  the  few  articles,  the  value  of 
which  was  testified  to  by  the  witness  Fergu- 
son. The  market  value  of  secondhand  goods 
is  not  what  one  might  get  for  them  from  a 
secondhand  dealer,  but  what  it  would  cost 
a  person  to  purchase  such  goods  in  the  open 
market.  If  there  was  a  market  for  such  goods. 
Lincoln  t.  Packard,  26  Tex.  Civ.  App.  22,  60 
S.  W.  682 ;  Insurance  Co.  v.  Wood,  133  S.  W. 
288. 

[41  No  market  value  for  such  goods  being 
shown,  it  was  competent  for  appellee  to  prove 
that  such  goods  were  valuable  to  him,  which 
Is  as  far  as  the  testimony  of  the  witness 
Ferguson  goes  in  this  respect.  Where  a  par- 
ty by  'his  wrongful  act  willfully  done,  de- 
prives the  owner  of  property,  he  ought  not 
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to  be  heard  to  complain  tf  he  Is  required  to 
make  good  the  damage  occasioned  by  hla 
tort,  and  to  pay  the  injured  party  what  such 
goods  were  worth  to  him  would  be  no  more 
than  making  good  such  injury. 

[5]  Appellant  complains  of  the  refusal  of 
the  court  to  give  a  special  charge  to  the  ef- 
fect that  the  cash  market  value  of  the  goods 
mentioned  In  appellees'  petition  was  the 
measure  of  damages  and  to  instruct  the  Jury 
that  no  evidence  of  any  other  value  was  ad- 
mitted, and  that  the  argument  of  counsel  to 
the  effect  that  the  coats,  pants,  dresses,  and 
other  things  mentioned  in  the  pleading  "were 
of  some  value  to  plaintiffs,  notwithstanding 
the  fact  that  Fred  Alexander  would  not  have 
the  same  on  exhibition  In  the  plate  glass 
window  of  the  American  Dry  Goods  Com- 
pany," was  Improper,  not'justified  by  the  evi- 
dence, and  therefore  "you  are  instructed  not 
to  consider  the  same  for  any  purpose."  The 
court  did  instruct  the  jury  that  the  measure 
of  damages  was  the  reasonable  ca^h  market 
value  of  the  goods  mentioned  In  appellees' 
petition,  and  in  this  respect  the  charge  was 
more  favorable  than  appellant  was  entitled 
to.  Both  appellees  testified,  without  objec- 
tion, as  to  the  value  of  said  goods,  each  of 
them  admitted  that  the  market  value  of  said 
goods  was  not  known  to  the  witness.  ' 

[I]  The  remainder  of  the  charge  with  ref- 
erence to  the  argument  of  counsel  may,  for 
aught  that  appears,  have  been  refused  by 
the  court  for  the  reason  that  no  such  argu- 
ment was  made.  It  does  not  appear  from 
the  record  that  such  argument  was  made  by 
counsel,  and,  if  such  was  the  fact,  no  bill  of 
exception  was  reserved,  so  far  as  the  record 
shows. 

[7]  Where  a  charge  embodies  more  than 
one  proposition,  even  though  It  may  be  in 
part  correct,  if  In  part  it  is  not  correct,  it 
is  not  error  to  refuse  to  give  such  charge. 
Lanyon  v.  Edwards,  28  S.  W.  626;  Bank  v. 
Convery,  49  S.  W.  926;  Riviere  v.  Railway 
Co.,  40  S.  W.  1074;  Hurst  v.  McMullen,  47 
S.  W.  666. 

[t]  The  court  did  not  err  In  overruling  ap- 
pellant's first  special  exception,  which  was  to 
the  effect  that  the  articles  mentioned  In  ap- 
pellees' petition  were  not  described  with  suf- 
ficient certainty,  and  tliat  the  allegations  of 
value  were  not  as  to  each  article,  and  espe- 
cially as  to  that  portion  of  said  petition 
which  alleged  other  personal  effects  contain- 
ed in  said  trunks  of  the  cash  value  of  $10. 
We  think  the  articles  were  described  with 
sufiicient  particularity,  in  view  of  the  fact 
that  they  were  in  the  possession  of  the  ap- 
pellant, and  he  was  thus  in  position  to  meet 
the  allegations  as  tQ  value.  Appellees,  by 
amended  petition,  alleged  tliat  they  could  not 
give  a  more  accurate  description  of  the  arti- 
cles contained  in  said  trunks  for  the  reason 
that  the  same  were  in  the  possession  of  ap- 
pellant. This  would  be  sufficient,  even  where 
such  possession  was  gained  without  any 
intentional    wrongdoing.      Railway    Co.    t. 


Weatherby,  41  Tex.  Civ.  App.  409,  92  8.  W. 
61.  For  a  stronger  reason  it  should  be  held 
sufficient  where  the  articles  have  been  wrong- 
fully seized  by  the  defendant  in  a  case  and 
remain  in  his  possession  at  the  time  of  tbe 
trial.  Piano  Co.  v.  Phelpe,  47  Tex.  Civ.  App. 
385,  105  S.  W.  227. 

[9]  Appellant  excepted  to  appellees'  peti- 
tion, upon  the  ground  that  the  insulting  con- 
duct and  language  of  appellant  and  McLean 
were  not  set  forth  with  sufficient  particular- 
ity. This  assignment  is  not  well  taken.  Tbe 
substance  of  appellees'  petition  in  this  regard 
is  set  forth  in  the  findings  of  fact  herein, 
and  said  petition  is  not  objectionable,  in  that, 
in  addition  to  the  particular  language  and 
conduct  set  forth,  It  also  alleged  that  "the 
defendant,  his  agent  and  servant  (McLean), 
then  and  there  made  divers  and  sundry  other 
similar  threats,  insinuations,  and  cliarges  to 
and  against  plaintiff." 

[10]  Appellant  complains  of  the  action  of 
the  court  In  sustaining  appellees'  special  ex- 
ceptions to  appellant's  answer,  wherein  it 
was  alleged  that  the  goods  mentioned  in  ap- 
pellees' petition  were  delivered  to  appellant 
by  Mrs.  Hunt  of  her  own  free  will  and  ac- 
cord, and  that  in  doing  so  she  also  acted  as 
the  agent  of  her  husband,  and  that  said  goods 
were  so  delivered  as  security  for  a  debt  of 
$13.45  claimed  by  appellant  to  be  due  Iiim 
from  appellee  Hugh  Hunt  It  appeared  from 
appellant's  answer'  that  Mrs.  Hunt  at  the 
time  of  said  transaction  was  a  married  wo- 
man, and  therefore  she  could  not  legally 
pledge  said  goods  to  secure  a  debt  She 
could,  however,  act  as  the  agent  of  her  hus- 
band, and  for  this  reason  the  court  erred  in 
sustaining  said  exception. 

[11]  However,  appellant  suffered  no  injury 
by  said  ruling  of  the  court  for  the  reason 
that  all  of  said  allegations  were  properly 
provable  under  the  general  denial,  and  the 
court  permitted  evidence  to  the  full  extent 
In  reference  to  these  matters.  The  undis- 
puted evidence  showed  that  Mrs.  Hunt  was 
not  acting  as  the  agent  of  her  husband  in 
delivering  said  goods  to  appellant  if  she 
did  so.  Her  husband  knew  nothing  of  said 
transaction  until  Informed  thereof  by  bis 
wife  after  said  goods  had  been  taken,  and 
he  did  not  in  any  manner  ratify  tbe  delivery 
of  said  goods  to  appellant  The  evidence  of 
Mrs.  Hunt  was  that  she  did  not  deliver  said 
goods  to  appellant  at  all.  This  issue  was 
submitted  to  the  jury  in  the  following  charge 
of  the  court:  "If  you  believe  from  the  evi- 
dence that  the  plaintiff  Mattie  Hunt  volun- 
tarily turned  over  to  defendant  the  property 
in  question,  and  that  defendant  nor  Charley 
McLean  did  not  use  insulting  language  to  said 
Mattie  Hunt  and  the  defendant  nor  Charley 
McLean  did  not  make  any  threats  to  said 
Mattie  Hunt  and  that  the  taktug  of  said 
goods  was  not  done  in  an  Insulting  manner. 
then,  if  you  so  believe,  you  cannot  find  for 
plaintiffs  any  exemplary  damages."  The  Jury 
found  exemplary  damages,  which  amounted 
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to  a  special  finding  tbat  tbe  facts  with  ref- 
erence to  the  taking  of  said  goods  were  not 
as  alleged  by  appellant — that  is,  that  they 
were  not  Toluntarlly  tamed  over  to  appellant 
—but  that  he  forcibly  took  them,  and  in 
doing  80  used  Insulting  languoge  and  made 
threats  to  Mrs.  Hunt 

[12]  There  was  no  error  In  the  refusal  of 
the  conrt  to  allow  the  appellant  to  exhibit 
said  articles  to  Mrs.  Hunt  in  the  presence 
of  tbe  Jury  while  she  was  upon  the  witness 
stand.  It  was  not  necessary  to  do  so  In  or- 
der to  identify  said  articles.  The  same  were 
fully  identlfled,  and  were  examined  by  wit- 
nesses for  the  appellant  The  court  makes 
this  explanation  to  tbe  bill  of  exceptions  in 
regard  to  this  matter:  "The  court  permitted 
defendant  to  have  each  and  every  article, 
goods  mentioned  in  plaintifla'  petition,  exam- 
ined by  witnesses  of  defendant's  own  selec- 
tion, and  permitted  said  witnesses  to  testify 
as  to  tbe  character,  kind,  and  condition  of 
said  articles  and  the  market  value  of  each 
of  said  articles."  They  had  been  in  appel- 
lant's possession  for  13  months,  and  the  evi- 
dent pnipose  of  appellant  was  to  make  profert 
of  said  articles  to  the  Jury,  in  order  that  they 
might  be  Induced  to  believe  tbat  they  were 
not  of  tbe  value  claimed  by  appellees. 

The  evidence  shows  that  appellee  Hugh 
Hunt  was  not  Indebted  to  appellant  at  the 
time  he  seized  said  goods,  but,  on  the  con- 
trary, tbe  appellant  was  Indebted  to  said 
Hunt 

The  verdict  of  the  Jury  being  fully  sus- 
tained by  the  evidence,  and  finding  no  error 
in  the  record,  the  Judgment  of  tbe  trial  court 
is  affirmed. 

Affirmed. 

On  Motion  for  Behearing. 

[13]  The  zeal  and  evident  good  faitii  with 
which  counsel  for  appellant  have  insisted  in 
their  motion  for  rehearing  tbat  this  conrt 
erred  in  not  sustaining  appellant's  assign- 
ment of  error  as  to  the  exclusion  of  the  evi- 
dence of  tbe  witness  McLean,  wherein  he 
stated,  "I  did  not  in  any  manner  undertake 
to  compel  Mrs.  Hunt  to  give  Souther  the 
goods  in  question,"  constrains  us  to  write 
this  additional  opinion  in  said  case.  Appel- 
lant dtes  in  support  of  his  contention  the 
cases  of  Boddy  v.  H^iry,  US  Iowa,  462,  85 
N.  W.  771,  53  li.  B.  A.  789,  *nd  Wimple  v. 
Patterson,  117  S.  W.  1034.  These  cases  were 
actions  for  deceit,  in  which  it  was  necessary 
to  show,  not  only  tbe  falsity  of  the  repre- 
sentations made,  but  also  that  defendants 
Icnew  such  representations  to  be  false,  and 
made  tbem  with  intent  to  deceive.  In  this 
case  appellees'  cause  of  action  does  not  rest 
upon  the  proposition  that  the  witness  McLean 
Intended  to  force  Mrs.  Hunt  to  give  up  the 
goods.  The  intent  of  appellant  may  be  con- 
sidered material  upon  the  issue  of  exemplary 
damages;    but  as  to  tbe  witness  McLean, 


tbe  issue  Is  not  as  to  his  Intent,  but  as  to 
his  acts. 

We  do  not  think  that  appellant  would  have 
been  injured  by  the  exclusion  of  the  answer 
of  the  witness  McLean,  even  had  it  been  ad- 
missible, for  tbe  reason  that  if  the  Jury 
believed  his  statement  as  to  what  occurred, 
they  could  not  reasonably  have  concluded 
that  it  was  the  purpose  and  Intent  of  Mc- 
Lean to  compel  Mrs.  Hunt  to  deliver  the 
goods.  It  is  evident  from  the  verdict  that 
the  Jury  believed  Mrs.  Hunt,  and  not  Mc- 
Lean, as  to  what  occurred,  and  we  do  not 
think  that  McLean's  testimony  would  have 
been  strengthened  in  the  estimation  of  the 
Jury  by  his  being  permitted  to  state  what 
was  his  purpose  in  the  transaction. 

We  do  not  think  said  evidence  was  ad- 
missible for  the  further  reason  tbat  tbe  word 
"undertake"  was  not  used  by  the  witness  In 
tbe  sense  of  "purpose"  or  "Intent"  but  rather 
in  the  sense  that  he  did  no  act  calculated  to 
effect  such  purpose ;  and,  if  so,  the  evidence 
sought  was  but  the  expression  of  an  opinion 
by  the  witness,  and  for  that  reason  not  ad- 
missible. It  is  as  if  one  should  say:  "I 
went  with  the  purpose  and  intent  of  doing 
so  and  so,  but  I  did  not  undertake  to  carry 
my  purpose  into  effect"  That  the  word  "un- 
dertake" was  used  by  the  witness  in  this 
sense  is  further  evidenced  by  the  interroga- 
tory propounded  to  said  witness,  which  is 
as  follows:  "Did  you  in  any  manner  under- 
take to  compel  Mrs.  Hunt  to  deliver  the  prop- 
erty to  the  defendant  Alta  Souther?  If  so, 
state  what  you  said  and  did,  giving  the 
particulars."  Tbe  witness  was  permitted  to 
give  all  the  particulars. 

[14]  Again,  if  tbe  word  "undertake"  was 
used  by  the  witness  as  synonymous  with 
"purpose,"  we  do  not  think  the  exclusion  of 
this  answer  was  reversible  error  for  the  fur- 
ther reason  that  the  witness  was  permitted 
to,  and  did,  testify  as  to  his  purpose,  lie 
said:  "I  told  Mrs.  Hunt  that  I  was  an  of- 
ficer, but  that  I  was  not  there  for  the  pur- 
pose of  forcing  ber  to  give  up  these  goods. 
•  •  •  I  told  her  that  I  was  not  there  for 
tbe  purpose  of  using  my  official  authority  in 
taking  tbe  goods  or  to  cause  ber  to  give  them 
up.  •  ♦  •  I  told  her  that  she  would  not 
have  to  give  Mr.  Souther  the  goods  unless 
she  wanted  to." 

Tbe  motion  for  rehearing  is  overruled. 


LANE  et  ux.  v.  KUBHN. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  13,  1911.    On  Motion  for  Rehearing, 

Dec.  7,  1911.) 

1.  Judgment  (i  715*)— Rbb  Jcdicata. 

A  judgment  for  plaintiff  in  a  suit  to  try 
title,  in  which  plaintiff  claimed  under  a  deed  of 
gift  from  her  husband  and  defendant  claimed 
under  a  judgment  and  execution  against  the  hus- 
band, which  judgment  was  based  upon  the 
ground  tbat  defendant's  judgment  against  the 
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husband  was  yoid  and  did  not  determine  the 
validity  of  the  husband's  deed  to  plaintiff,  was 
not  res  judicata  of  a  subsequent  action  by  the 
defendant  as  a  creditor  of  the  hu8l>and  attacking 
the  deed  of  gift  to  plaintiff  as  in  fraud  of  credi- 
tors; the  validity  of  the  husband's  deed  to 
plaintiff  not  being  in  issue  in  the  former  action. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  I  715.*] 

2.   FBAUDUUtNT  CORTETAHOKS  (f  208*)— WAKT 
or  CONBIDEBATIOK. 

To  enable  third  persons  to  attaclc  a  deed  of 
gift  from  husband  to  wife  on  the  ground  that 
It  was  without  consideration,  they  must  have 
been  creditors  of  the  husband  when  the  deed 
was  executed;  Sayles'  Ann.  Civ.  St  1897,  art 
2545,  making  every  gift  by  a  debtor  not  upon  a 
-valuable  consideration  void  as  to  prior  creditors, 
unless  the  debtor  was  then  possessed  of  pro^rty 
subject  to  execution  sufficient  to  pay  existing 
debts. 

[E>].  Note.— For  other  cases,  see  B'raudnlent 
Conveyances,  Cent  Dig.  K  631,  633;  Dec.  Dig. 
I  208.*] 

On  Motion  for  Rehearing. 

8.  JuDGifENT  (f  540*)— Res  Judicata. 

A  matter  is  not  res  judicata  unless  four 
conditions  exist,  namely,  identity  in  the  thing 
sued  for  in  the  two  actions;  in  the  causes  of  ac- 
tion; identity  of  parties  to  the  cause  of  action; 
and  identity  of  the  quality  of  the  persons  for  or 
against  whom  the  actions  are  brought 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  1 1079;  Dec.  Dig.  {  540.*] 

Appeal  from  District  Court,  Clay  OonntT; 
A.  H.  Oarrigan,  Judge. 

Action  by  Charles  Kuehn  against  Joe  Lane 
and  wife  and  another.  S'rom  a  Jndgment  for 
plaintiff  foreclosing  a  judgment  lien,  defend- 
ants Iiane  appeal.   Affirmed. 

Allen  ft  Allen,  for  appellants.  Taylor, 
Jones  &  Humphrey,  for  appellee. 


WILIiSON.  C.  J.  Lot  18,  block  2,  In  OU 
City,  Clay  county,  belonged  to  the  community 
estate  between  Frank  Kuehn  and  Pearl 
Kuehn,  his  wife.  Frank  Kuehn  was  Insol- 
vent, and*among  the  debts  he  was  unable  to 
pay  was  one  due  to  appellee.  Under  these 
circumstances,  Frank  Kuehn  gave  to  his  wife 
and  by  a  deed  conveyed  to  her  the  lot  men- 
tioned. Afterwards  appellee  brought  suit  on 
the  debt  referred  to,  and  recovered  a  judg- 
ment against  Frank  Kuehn.  By  virtue  of 
an  execution  Issued  on  this  Judgment  the  lot 
was  sold,  and  appellee  and  P.  L.  Kuehn  were 
the  purchasers  at  the  execution  sale.  After- 
wards Pearl  Kuehn,  then  Pearl  Lane,  she 
having  been  divorced  from  her  former  hus- 
band, Frank  Kuehn,  and  having  married  ap- 
pellant Joe  Lane,  brought  a  suit  against 
Frank  Kuehn,  appellee,  and  P.  L^  Kuehn  to 
try  the  title  to  the  lot  Her  petition  was 
in  the  form  ordinarily  used  in  an  action  of 
trespass  to  try  title.  Frank  Kuehn  answered 
her  suit  disclaiming  title.  Appellee  and  P. 
L.  Kuehn  answered  it  by  a  plea  of  not  guilty. 
On  the  trial  Mrs.  Lane  for  title  relied  on 
the  deed  of  gift  to  her  from  her  former  hus- 
band.   Appellee  and  P.  L.  Kuehn  offered  evi- 


dence showing  the  deed  of  gift  to  be  fraud- 
ulent and  void  as  to  Charles  Kuehn,  tbe 
plaintiff  in  the  judgment  under  which  they 
claimed,  and  relied  upon  that  judgment  and 
their  deed  from  the  sheriff  as  proof  of  title 
In  tbem.  The  court  held  the  judgment  to 
be  void,  "because  it  did  not  properly  dispose 
of  the  parties"  to  the  suit  in  which  it  was 
rendered,  and  thereupon  rendered  a  judg- 
ment in  favor  of  appellant  Pearl  Lane.  "Said 
judgment,"  It  is  recited  in  the  statement  of 
facts,  "did  not  save  or  except  from  its  adju- 
dication any  of  the  issues  made  in  said 
cause,  but  declared  in  general  terms  that 
the  said  plaintiff  (Pearl  Lane)  recover  of 
and  from  said  defendants  the  title  and  pos- 
session" of  the  lot  Afterwards  appellee  re- 
covered a  valid  judgment  against  Frank 
Kuehn  on  said  debt,  and  had  an  abstract 
thereof  registered  as  provided  by  law  so  as 
to  create  a  valid  lien  on  all  real  estate 
owned  by  said  Frank  Kuehn  in  Clay  county. 
Claiming  that  the  deed  of  gift  from  Frank 
Kuelin  to  his  wife  was  void  as  to  him.  and 
therefore  that  the  lien  of  his  judgment  at- 
tached to  the  lot  as  property  belonging  to 
Frank  Kuehn,  Charles  Kuehn  by  a  suit 
against  Frank  Kuehn,  Pearl  Lane  and  ber 
then  husband,  Joe  Lane,  sought  a  foredosare 
of  the  lien  he  asserted.  Frank  Kuebn,  it 
seems,  did  not  answer  the  petition  in  this  suit. 
Pearl  Lane  and  her  husband  answered  by  a 
general  denial,  and  set  up  the  judgment  ren> 
dered  in  favor  of  Pearl  Lane  in  her  snit 
against  Frank  Kuelm,  appellee,  and  P.  Ii. 
Kuehn  as  a  bar  to  the  relief  appellee  sought. 
This  appeal  is  from  a  Judgment  in  faror  of 
appellee  foreclosing  the  lien  he  claimed  as 
prayed  for  and  directing  a  sale  of  the  lot  In 
satisfaction  of  his  judgment  against  Frank 
Kuehn. 

[1]  The  only  question  xwesented  by  the  as- 
signments is  one  as  to  tbe  effect  of  the  Judg- 
ment rendered  In  favor  of  Pearl  Lane  In  ber 
suit  against  Frank  Kuehn,  appellee,  and  P. 
L.  Kuehn.  Appellants  Insist  that  the  effect 
of  that  Judgment  was  to  conclusively  estab- 
lish as  between  the  parties  to  It  that  tbe 
title  to  the  lot  was  in  Pearl  Lane,  and  to 
preclude  appellee  from  claiming  a  right  to 
foreclose  a  lien  against  it  as  the  property 
of  Frank  Kuehn.  We  do  not  tliink  ttiat  Judg- 
ment had  that  effect  The  ultimate  issue  in 
that  suit  was  pne  of  title  only.  Pearl  Lane 
claimed  tbe  title  by  virtue  of  the  deed  ot 
gift  from  ber  husband.  Appellee  and  P.  L. 
Kuehn  claimed  it  by  virtue  of  the  judgment 
and  execution  against  Frank  Kuehn  and  tbe 
sheritTs  deed  conveying  his  title  to  tbem. 
A  question  as  to  the  validity  of  the  deed  of 
gift  to  Pearl  Lane  was  not  litigated  and 
determined  in  that  suit  The  judgment  in 
favor  of  Pearl  Lane  was  not  based  on  a  find- 
ing that  tbe  deed  of  gift  to  her  as  against 
Charles  Kuehn  and  P.  L.  Kuehn  was  valid. 
The  necessity  for  the  determination  of  snch 
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t  question  did  not  arise,  and  it  was  not  de- 
termined, because  the  court  found  tbat  the 
Judgment  Charles  Kuehn  and  P.  Ii.  Knehn 
relied  upon  was  void.  That  finding  neces- 
sarily led  to  a  Judgment  in  favor  of  Pearl 
Lane,  without  reference  to  the  validity  of 
her  deed;  for  the  right  of  Charles  Kuehn 
and  P.  Ij.  Kuehn  to  make  a  question  as  to 
its  ralidity  depended  upon  the  validity  of  the 
judgment  they  claimed  under.  In  that  suit 
tbey  were  not  asserting  a  right  as  creditors 
of  Frank  Kuehn  at  the  time  he  made  the 
deed  of  gift,  and  U  the  Judgment  they  relied 
upon  was  void  they  did  not  stand  in  the 
place  of,  and  Itad  not  acquired  the  rights  of, 
such  a  creditor,  as  purchasers  at  his  execu- 
tion sale.  [2]  To  be  entitled  to  question  the 
validity  of  the  deed  on  the  ground  tliat  it 
vas  without  consideration,  they  must  have 
been  In  the  attitude  In  that  suit  of  such  a 
creditor,  for  the  deed  of  gift  could  be  at- 
taclied  as  invalid  on  the  ground  stated  only 
b;  such  a  creditor.  Sayles'  Stat  1897,  art 
2545.  In  the  suit  resulting  in  the  Judgment 
appealed  from,  appellee  was  asserting  as 
against  the  validity  of  the  deed  a  right  as 
a  creditor  of  Frank  Kuehn  at  the  time  the 
deed  was  made.  That  he  was  such  a  cred- 
itor, that  the  deed  to  Pearl  Lane  from  Frank 
Kuehn  was  without  consideration,  and  that 
Frank  Kuehn  at  the  time  be  made  it  was  in- 
solvent were  conclusively  shown.  We  think 
it  clear  that  the  Judgment  in  favor  of  Pearl 
Lane  In  the  former  suit  did  not  preclude  bjm 
from  obtaining  the  relief  granted  him  by  the 
Judgnaent,  and  therefore  It  will  be  affirmed. 
Moore  v.  Snowball,  98  Tex.  20,  81  S.  W.  5, 
«6  L.  E.  A.  745,  107  Am.  St  Rep.  596;  Wylle 
T.  Langhorae,  45  Tex.  Civ.  App.  618,  101  S. 
W.  527;   Manning  v.  Green,  121  S.  W.  723. 

On  Motion  for  Rehearing.  , 

[3]  Because,  in  the  suit  of  Mrs.  Lane 
against  appellee  and  others,  an  Issue  as  to 
the  validity  of  the  conveyance  to  her  from 
her  husband  was  made  by  the  pleading  and 
the  proof,  we  do  not  think  it  necessarily 
follows,  as  appellants  insist  It  does,  that  the 
effect  of  the  Judgment  In  her  favor  in  that 
suit  was  to  estop  appellee  from  litigating 
that  question  in  this  suit  The  rule  seems 
to  be  that  a  matter  is  not  to  be  regarded  as 
res  adjndicata  unless  there  Is  a  concurrence 
of  four  conditions:  First,  Identity  in  the 
thing  sued  for ;  second,  identity  of  the  cause 
of  action;  third,  identity  of  persons  and  of 
parties  to  the  cause  of  action ;  fourth,  iden- 
tity of  the  quality  of  the  persons  for  or 
against  whom  the  claim  Is  made.  Jackson 
y.  Cable,  27  S.  W.  203 ;  PhilipowskI  v.  Spen- 
cer, es  Tex.  607 ;  Cromwell  v.  Sac  County, 
94  U.  S.  351,  24  L.  Bd.  197.  The  rule  in- 
voked by  appellants  that  a  Judgment  of  a 
court  of  competent  Jurisdiction,  upon  the 
merits  of  a  controversy,  is  conclusive  be- 
tween the  parties  and  those  in  privity  with 
them,  upon  every  question  of  fact  in  issue, 
or  which  might  in  the  suit  resulting  in  the 


Judgment  have  been  litigated  between  them, 
would  apply  if.  In  addition  to  the  other  req- 
uisites. It  appeared  that  appellee's  cause  of 
action  In  this  suit  was  identical  with  the 
defense  he  interposed  to  a  recovery  by  Mrs. 
Lane  in  her  suit  But  it  did  not  so  appear. 
On  the  contrary,  it  appeared  that  in  that 
suit  appellee  defended  on  the  ground  that  be 
had  title  to  the  land,  while  in  this  suit  be 
sought  to  foreclose  a  lien  he  claimed  to  have 
acquired  on  the  land  after  the  adjudication 
in  favor  of  Mrs.  Lane  in  her  suit  As  stated 
by  the  Supreme  Court  of  the  United  States 
in  a  case  cited  above  (Cromwell  v.  Sac  Coun- 
ty), "there  is  a  difference  between  the  effect 
ol^  a  Judgment  as  a  bar  or  estoppel  against 
the  prosecution  of  a  second  action  upon  the 
same  claim  or  demand,  and  its  effect  as  an 
eistoppel  In  another  action  between  the  same 
parties  upon  a  different  claim  or  cause  of 
action."  Discussing  the  difference  it  referred 
to,  that  court  said :  "In  the  former  case,  the 
Judgment  if  rendered  upon  the  merits,  con- 
stitutes an  absolute  bar  to  a  subsequent  ac- 
tion. It  Is  a  finality  as  to  the  claim  or  de- 
mand in  controversy,  concluding  parties  and 
those  in  privity  with  them,  not  only  as  to 
every  matter  which  was  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand, 
but  as  to  any  other  admissible  matter  which 
might  have  been  offered  for  that  purpose. 
•  •  •  But  where  the  second  action  be- 
tween the  same  parties  is  upon  a  different 
claim  or  demand,  the  Judgment  in  the  prior 
action  operates  as  an  estoppel  only  as  to 
those  matters  in  Issue  or  points  controverted, 
upon  the  determination  of  which  the  finding 
or  verdict  was  rendered.  In  all  cases,  there- 
fore, where  it  is  sought  to  atply  the  estoppel 
of  a  Judgment  rendered  upon  one  cause  of 
action  to  matters  arising  la  a  suit  upon  a 
different  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actually 
litigated  or  determined  in  the  original  ac- 
tion; not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such  mat- 
ters Is  the  Judgment  conclusive  In  another 
action."  Applying  the  rule  stated  to  the  rec- 
ord before  us.  It  is  clear  that  the  appeal 
has  been  properly  disposed  of.  It  not  onl^ 
was  not  shown,  as  It  must  have  been  to  sus- 
tain appellants'  contention  (24  A.  &  E.  Knc 
Law  [2d  Ed.]  pp.  773-776,  and  notes ;  West 
V.  Cole,  50  S.  W.  151;  James  v.  James,  81 
Tex.  380,  16  S.  W.  1087;  Raddey  v.  Fowlkes, 
89  Tex.  616,  36  S.  W.  77 ;  Griffin  v.  Barbee, 
29  Tex.  Civ.  App.  325,  68  S.  W.  698;  Noel 
V.  Clark,  25  Tex.  Civ.  App.  136,  60  S.  W. 
360;  Land  Mort.  Co.  v.  Macdonell,  93  Tex. 
398,  65  S.  W.  739;  PhilipowskI  v.  Spencer, 
63  Tex.  607),  that  a  question  as  to  the  valid- 
ity of  the  conveyance  to  Mrs.  Lane  was  deter- 
mined in  her  suit  against  appellee  and  others, 
but  it  affirmatively  appeared  that  the  Judg- 
ment in  her  favor  was  based  alone  upon  the 
finding  by  the  court  that  the  Judgment  ap- 
pellee relied  on  for  title  was  invalid. 
The  motion  is  overruled. 


Digitized  by 


Google 


366 


141  S0UTHWB8TBRN  EBPORTEB 


(Ky. 


OOMMONWEAI/TH  ▼.  CORNEJTT  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  15, 1911.) 

1.  Taxation  rt  851*)— Failusb  to  List  fob 
Taxation— £\>B]rEiTDBB—E>TiDENCK. 

In  an  action  under  Ey.  St.  M  4076b-4076k 
(Russell's  St  11  6970-69%),  proTiding  for  the 
forfeiture  of  land  for  continued  failure  to  list 
for  taxation,  evidence  that  the  defendant  did 
not  know  how  much  land  he  owned,  owing  to 
conflicting  claims  and  litigation,  is  competent  to 
show  defendant's  good  faith,  but  not  to  show  his 
title  to  the  lands. 

[Ed.  Note.— For  other  cases,  se«  Taxation, 
Dec.  Dig.  8  861.*] 

2.  Taxation  ft  848*)— Failubk  to  List  fob 
Taxation— FoBFEiTUBK. 

Where  the  owner  of  a  patent  of  land  did 
not  know  how  many  acres  belonged  to  him,  be- 
cause of  conflicting  patents  and  adverse  posses- 
sion on  parts  of  the  land,  and  listed  bis  patent 
for  taxation  from  year  to  year  at  a  less  number 
of  acres  than  he  really  owned,  and  the  state 
authorities  accepted  the  returns  made  by  him, 
assessing  the  land  and  receiving  assessments 
thereon,  his  title  to  that  part  of  the  land  not 
listed  was  not  forfeited,  under  E^.  St.  H  4070b- 
4076k  (Russell's  St.  fg  6970-6983). 

[Kd.  Note. — For  otiier  eases,  see  Taxation, 
Gent.  Dig.  {  1664 ;  Dec.  Dig.  I  848.*] 

3.  Taxation  (I  851*)— Failubk  to  Lmtt  fob 
Taxation— FOBFEiTDRK. 

In  a  proceeding  by  the  state  under  Ey.  St 
H  4076b-«)76k  (Russell's  St  §1  6970-6983),  to 
forfeit  land  because  of  the  owner's  failure  to  list 
the  same  for  taxation,  the  state  cannot  com- 
plain that  the  alleged  owner  did  not  establish 
his  title  by  competent  proof. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  861.*] 

Appeal  from  Clrcnit  Court,  Laurel  County. 

Action  by  tbe  Commonwealth  of  Ken- 
tucky against  A  B.  Comett  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

James  Breatliitt,  Atty.  Gen.,  James  H. 
Jeffries,  and  Ira  Fields,  for  the  Common- 
wealth.   H.  C.  Clay,  for  appellees. 

CLAY,  C.  Tbe  commonwealth  of  Kentuc- 
ky brought  this  action  against  A.  B.  Cor- 
nett  under  the  provisions  of  article  2,  c.  22, 
Acts  of  1906,  which  are  embraced  In  sections 
4076b  to  4076k,  inclusive,  of  the  Kentucky 
Statutes  (RuBsell's  St.  H  6970-6983).  The 
petition  charged  that  the  defendant,  A.  B. 
Comett,  was  the  owner  and  claimant  of  all 
the  land  embraced  In  a  patent  for  17,2(X>  acres 
of  land  issued  to  Boyd  Dlckerson  July  6, 
1846;  that  he  and  those  through  whom  he 
claims  failed  to  list  it  with  the  assessor  and 
to  pay  the  taxes  thereon  for  the  years  1901 
to  1905,  Inclusive.  The  same  allegations  were 
made  with  reference  to  prior  years,  but  that 
Is  Immaterial,  as  the  statutes  provide  for 
a  forfeiture  only  In  the  event  the  owner  or 
claimant  failed  to  list  and  pay  taxes  on  the 
land  for  any  three  years  from  1901  to  1905, 
inclusive.  Subsequently,  by  amended  peti- 
tions, William  Low,  trustee,  David  F.  Mann, 
Sarah   B.   Reamer,   Elmira    M.    Dougherty, 


and  others,  the  unknown  deviseeB  and  heirs 
of  William  Fendley  Mann,  were  made  par- 
ties defendants.  The  defendant  Comett  an- 
swered, and  d«iled  that  he  was  the  owner 
of  all  the  17,200  acres  of  the  Boyd  Dicker- 
son  patent,  but  claimed  that  he  was  tbe  own- 
er of  only  certain  small  tracts  embraced  there- 
in, and  that  he  gave  these  tracts  in  for  as- 
sessment for  three  of  the  years  in  contro- 
versy and  paid  all  the  taxes  thereon.  The 
suit  was  originally  brought  In  Leslie  coun- 
ty, but  by  consent  of  the  parties  was  trans- 
ferred to  the  Laurd  circuit  court,  where 
by  agreement  it  was  submitted  to  the  court 
without  the  intervention  of  a  Jury,  and  upon 
final  hearing  the  petition  and  amended  pe- 
titions were  dismissed,  and  from  that  Judg- 
ment the  commonwealth  appeals. 

[1]  It  appears  from  the  evidence  that  for 
the  year  1903  (3oraett  listed  "a  portion  of 
a  17,200-acre  tract  of  land"  at  $3,000;  that 
for  the  year  1904  he  listed  three  tracts,  one 
of  100  acres,  one  of  200  acres,  and  one  of 
300  acres,  at  $3,500;  that  for  the  year 
1905  he  listed  three  tracts  of  300  acres  each 
and  one  of  200  acres  at  $4,100;  that  for  the 
year  1906  he  listed  four  tracts,  aggregat- 
ing 650  acres,  at  $3,350;  while  for  the  year 
1907  he  listed  four  tracts,  aggregating  750 
acres,  at  $4,500.  He  listed  this  land  with  the 
county  assessor,  and  the  list  was  accepted 
and  approved  by  the  board  of  supervisors.  At 
the  time  he  listed  the  land  for  1903,  Coraett 
testified  that  he  had  not  had  a  survey  of  the 
land  made  and  was  unable  to  state  the  exact 
number  of  acres,  for  about  three-fourths  of 
the  Boyd  Dlckerson  patent  was  covered  by 
senior  grrants,  and  nearly  all  the  remainder 
had  either  been  sold  to  others  by  the  patentee, 
Boyd  Dlckerson,  or  was  claimed  and  held  by 
others  lyider  possessory  title.  This  evidence 
was  conrpetent,  not  for  the  purpose  of  estab- 
lishing title,  but  for  the  purpose  of  showing 
that  Comett  acted  In  good  faith  in  listing  the 
lands.  By  1904  Comett  had  some  surveying 
done,  and  definitely  located  three  small  boun- 
daries of  land  inside  the  patent,  which  con- 
sisted of  about  600  acres,  and  which  he  liBted 
at  $3,600.  During  all  this  time  the  land  was 
In  litlgaUon.  By  1905  some  of  the  litigation 
was  settled  by  compromise  and  Judgment, 
and  he  then  listed  the  land  at  1,100  acres. 
By  1006  he  had  lost  a  part  of  the  land  by  lit- 
igation, and  then  listed  660  acres.  In  listing 
the  lands  for  1903,  he  listed  them  in  the  same 
manner  as  they  bad  theretofore  been  listed — 
as  omitted  property  by  the  sheriff  of  tbe 
county. 

[2]  It  is  earnestly  insisted  for  the  common- 
wealth that  the  title  of  Comett  to  all  land 
In  excess  of  660  acres  shonld  be  forfeited; 
and  an  attempt  is  made  to  differentiate  this 
case  from  that  of  Loclchaid  v.  Commonwealth, 
133  Ky.  369,  118  S.  W.  331.  In  our  opinion 
however,  the  facta  are  substantially  the  aame. 
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Lockhard  claimed  under  a  patent  for  40,400 
acres,  but  listed  only  15,000  acres.  Prior  to 
Uie  Institution  of  tbe  action  for  tbe  forfei- 
ture of  his  land,  be  recovered  Judgment 
against  a  number  of  persons,  wbich  determin- 
ed tbat  he  was  the  owner  of  about  40,400  ac- 
res of  land,  and  the  commonwealth  instituted 
proceedings  insisting  on  the  forfeiture  of  all 
tills  land  In  excess  of  tbe  number  of  acres 
he  actually  listed.  In  discussing  the  question 
tbis  court  said:  "But  it  was  never  tbe  inten- 
tion of  the  Legislature,  where  an  owner  In 
good  faith  bad  each  year  after  be  received 
his  patent  listed  what  he  thought  or  believed 
was  aU  the  land  that  be  could  legally  claim 
under  it,  and  this  return  had  been  accepted 
by  the  fiscal  officers  of  the  state,  that  in  a 
procedure  such  as  this  the  remainder,  if  It 
developed  that  there  was  more  than  was  re- 
turned, might  be  forfeited  to  the  common- 
wealth. The  law  does  not  favor  forfeitures, 
and  in  order  that  they  may  be  upheld  or  en- 
forced there  must  be  a  clear  and  undoubted 
authority  therefor.  They  cannot  be  aocom- 
pUshed  by  indirection  or  by  implication.  They 
orast  be  enforced  by  an  undoubted  decree  of 
the  lawmaking  power.  This  principle  is  too 
dementary  to  require  either  elucidation  by 
argoment  or  tbe  dtatlou  of  authority.  The 
condition  that  we  have  In  this  record  is  not 
covered  by  the  language  of  the  statute.  At 
most  it  would  only  be  by  a  strained  construc- 
tion of  It  that  tbe  land  In  question  could  be 
brought  within  its  terms.  This,  as  we  have 
said  before.  Is  not  permissible.  The  Lock- 
hard  patent  is  neither  within  tbe  language 
nor  the  spirit  of  the  statute  which  tbe  com- 
monwealth bas  invoked  in  this  case.  Of 
coorse,  we  do  not  mean  to  say  or  intimate 
that  the  commonwealth  may  not  by  ai^ropri- 
ate  procedure  collect  the  taxes  for  tbe  num- 
ber of  acres  covered  by  the  patent  upon  which 
the  owner  has  not  paid;  but  this  is  a  very 
different  proposition  from  forfeiting  the  land. 
We  are  of  the  opinion  that  the  motion  of  all 
the  defendants  for  a  peremptory  instruction 
to  the  Jury  to  find  a  verdict  for  them  should 
have  been  sustained  at  the  conclusion  of  the 
evidence."  We  think  the  evidence  in  the  case 
at  bar  Sbows  that  Comett  made  a  bona  fide 
attempt  to  list  all  the  land  he  claimed  to 
own.  Tbe  lists  were  accepted  by  the  board 
of  supervisors,  and  Comett  paid  all  tbe  taxes 
doe.  Under  these  drcumstancea,  we  con- 
dnde  that  tbe  trial  court  proiterly  adjudged 
that  a  case  of  forfeiture  bad  not  been  made 
oat 

[3]  In  the  brief  for  the  commonwealth  our 
attention  is  called  to  the  fact  that  Cornett 
did  not  establish  his  title  by  competent  proof, 
and  to  certain  alleged  defects  in  Ciomett's  ti- 
tle. Tbe  sole  purpose  of  the  statute  was  to 
have  a  forfeiture  decreed  for  nonlistlng  of 
tbe  land  and  a  failure  to  pay  the  taxes  there- 
on for  any  three  of  the  five  years  embraced 


In  the  statute.  It  was  not  tbe  purpose  of  tbe 
statute  to  require  a  defendant  to  litigate 
with  the  commonwealth  bis  title  in  any  other 
respect  Of  course,  the  commonwealth  may 
show  that  those  through  whom  the  defend- 
ant claims  failed  to  comply  witb  the  statute 
and  that  his  title  has  been  forfeited  by  reason 
of  their  failure.  Tbe  proof  in  this  case  fails 
to  come  up  to  this  requirement 
Judgment  affirmed. 


PRICKBTT  V.  PRICKETT. 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1011.y 

1.  Husband  and  Wins  (|  2^*)— Sepabatb 
Maintenance  —  Gboundb  —  Cbuel   Tbeat- 

UENT. 

In  an  action  for  separate  maintenance, 
held,  that  the  wife  was  entitled  to  alimony  and 
a  separate  ntaintenance  for  herself  and  13  year 
old  daughter  oh  the  ground  of  cruel  and  in- 
human treatment 

[Ed.  Note. — Foi^  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  H  1062-16^;  Dec.  Dig.  i 
283.*] 

2.  Husband  and  Wife  (J  283*)  —  Bbfabatx 
Maintknanck. 

A  husband,  required  to  contribute  to  the 
separate  maintenance  of  bis  wife  and  young 
daughter  because  of  cruel  treatment  to  the  wife, 
will  not  be  required  to  contribute  to  the  support 
of  a  10  year  old  son,  who  supporta  hlmseli  and 
also  contributes  to  the  family  support 

[ESd.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  {  283.*] 

Appeal  from  Circuit  Court,  Ckmpbell 
County. 

Action  by  Beatrice  Prickett  against  Da- 
vid W.  Prickett  From  a  Judgment  for  de- 
fendant plalntifF  appeals.  Reversed  and  re- 
manded, with  directions  to  enter  Judgment 
as  stated. 

Howard  M.  Benton,  for  appellant  Bar- 
bour ft  Bassmann,  for  appellee. 

CLAY,  0.  Appellant  Beatrice  Prickett 
and  appellee,  David  W.  Prickett  were  mar- 
ried in  Newport  Ky.,  in  tbe  year  1890.  From 
that  time  until  a  few  days  before  the  insti- 
tution of  this  action  they  lived  together  In 
that  city,  witb  the  exception  of  a  few  months, 
when  appellee  was  absent  in  the  state  of 
Texas.  Two  children  were  bom  of  the  mar- 
riage a  boy  now  19  years  of  age,  and  a  girl 
13  years  of  age.  Appellee  is  the  owner  of 
a  house  and  lot  in  Newport  worth  about 
$3^000.  He  and  appellant  occupied  this 
house  until  a  few  days  before  tbe  Institution 
of  this  action,  which  appellant  brought 
against  appellee  for  the  puri>ose  of  obtaining 
alimony  and  maintenance  for  herself  and 
children.  Her  suit  is  predicated  upon  two- 
grounds:  Abandonment  and  habitual  behav- 
ior toward  her  on  the  part  of  appellee,  for 
not  less  than  six  months,  in  such  cruel  and 
Inhuman  manner  as  to  indicate  a  settled 
aversion  to  her,  and  to  destroy  ber  peace 
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and  happiness.  The  chancellor  denied  ber 
the  relief  prayed  for,  and  she  appeals. 

In  addition  to  the  charges  of  abondonment 
and  cruel  and  Inhuman,  treatment,  the  peti- 
tion alleges  that  both  children  are  in  her 
custody,  and  that  appellee  is  not  a  suitable 
and  proper  person  to  have  their  custody; 
that  appellee  is  physically  able  to  support 
himself  and  family,  and  owns  real  estate  of 
considerable  value ;  that  appellant  is  in  poor 
health,  without  Income  or  means  of  support, 
except  from  ber  own  labor  and  that  of  ber 
son,  which  are  inadequate  to  support  them ; 
that  she  owns  no  property,  except  the  house- 
bold  furniture  and  effects  located  in  defend- 
ant's residence.  The  petition  concludes  with 
a  prayer  to  the  effect  that  she  be  given  tbe 
custody  of  tbe  children,  and  that  she  be 
awarded  alimony  and  maintenance  for  her- 
self and  children ;  also  that  she  be  adjudged 
the  owner  of  the  household  furniture  and 
effects.  A  temporary  restraining  order  was 
issued,  restraining  appellee  from  disposing 
of  any  of  tbe  household  goods  and  effects, 
or  of  his  real  estate  or  other  property.  Ten 
days  later  an  injunction  was  granted  in  de- 
fault of  an  appearance  by  appellee.  Appel- 
lee simply  denied  the  grounds  relied  upon  by 
appellant  in  support  of  her  action,  and  al- 
leged that  he  did  not  own  any  real  estate 
in  excess  of  $2,200.  He  also  denied  any  in- 
tention of  disposing  of  his  property  or  the 
household  goods. 

The  evidence  of  appellant  consisted  of  dep- 
ositions given  by  her  two  children  and  by 
a  divorced  wife  of  appellee's  brother.  Ac- 
cording to  these  depositions  appellee  kicked 
appellant  six  or  seven  years  prior  to  the  time 
the  testimony  was  given.  He  formerly  paid 
the  grocery  bUls,  but,  whenever  there  was 
anything  on  it  such  as  crackers  and  cakes, 
be  scratched  the  items  off  and  would  not  pay 
for  them,  saying  they  were  not  necessities. 
During  the  past  five  or  six  years  he  stopped 
paying  the  grocery  bills.  On  one  occasion, 
when  appellee  asked  for  money  with  which 
to  pay  a  grocery  bill,  he  said  he  was  getting 
his  board  for  the  rent.  During  the  last 
year,  he  worked  only  five  or  six  weeks  dur- 
ing tbe  summer.  While  at  work,  he  contrib- 
uted $2  or  $3  a  week  for  the  support  of  tbe 
household.  While  the  children  were  younger, 
appellant  herself  worked  in  order  to  support 
them.  After  they  grew  older,  she  kept  board- 
ers for  a  while.  On  one  occasion,  when  his 
daughter  went  into  appellee's  room  to  see 
what  time  it  was,  he  forbade  her  lighting 
a  candle,  which  she  carried,  and  when  she 
lighted  it,  in  obedience  to  the  directions  of 
her  mother,  to  find  out  the  time,  he  struck 
her,  and,  when  ber  mother  interfered  in  ber 
behalf,  be  struck  the  mother.  Appellee  ob- 
jected to  tbe  family  receiving  any  company. 
He  objected  to  bis  wife  going  to  church,  or 
anywhere  else.  On  Monday  preceding  tbe 
departure  of  appellant  and  the  children, 
be  ordered  bis  brother's  divorced  wife  from 


the  house.  Appellant  pirotested,  and  stated 
she  could  stand  it  so  long  and  no  longer. 
Thereupon  he  told  ber,  if  she  did  not  like 
the  way  things  were  run,  she  could  pack  her 
things  and  go.  Appellee  purchased  a  piano, 
which  he  afterwards  locked  up  and  refused 
to  permit  the  diildren  to  use.  He  complain- 
ed because  tbe  children  were  not  musical, 
and  yet  be  was  angry  because  of  the  noise 
made  when  tbey  attempted  to  play  on  tbe 
piano.  Upon  cross-examination  of  these  wit- 
nesses, it  devdoped  that  appellee  was  not 
accustomed  to  drink  or  to  swear,  but  that  be 
was  a  man  of  good  habits.  During  the  past 
few  years  be  succeeded  in  paying  off  tbe 
mortgage  on  the  home  place.  He  objected  to 
tbe  presence  of  his  brother's  divorced  wife  at 
bis  borne,  on  the  ground  that  she  caused 
trouble.  He  slaK)ed  bis  daughter,  because 
she  disobeyed  him  when  be  directed  her  not 
to  make  a  light  in  his  room.  Appellee  in- 
troduced no  evidence  whatever,  but  relied 
upon  the  InsuflJclency  of  appellant's  evidence. 

[1]  While  it  is  true  that  the  first  time  the 
evidence  shows  appellee  struck  bis  wife  was 
several  years  ago,  it  also  appears  that,  a  few 
months  prior  to  their  separation,  be  struck 
her  when  she  was  in  feeble  condition.  Tbeae 
two  acts,  illustrating  his  attitude  toward  ber, 
taken  in' consideration  with  the  ftict  tliat  he 
had  ceased  to  contribute  anything  to  tbe  sup- 
port of  the  family,  that  be  on  more  than  one 
occasion  told  bis  wife  that  if  she  was  not 
satisfied  with  matters  as  they  were  she  could 
pack  ber  things  and  get  out,  and  that  be  ob- 
jected to  any  of  tbe  family  having  company 
or  to  bis  wife  going  to  church  and  elsewhere, 
are  sufficient,  we  think,  to  establish  appel- 
lant's right  to  alimony,  and  to  maintenance 
for  bateelt  and  daughter.  It  is  not  necessary 
always  to  prove  acts  of  physical  violence  in 
order  to  establish  cruel  and  inhuman  treat- 
ment on  tbe  part  of  tbe  husband.  When  a 
husband  makes  his  wife's  position  in  the 
home  intolerable  by  reason  of  bis  indiffer- 
ence and  neglect,  and  tbe  fact  that  be  fre- 
quently subjects  ber  to  humiliation  in  the 
presence  of  others,  and  robs  ber  of  the  pleas- 
ure which  she  would  otherwise  have  from 
attendance  on  ber  church  or  visits  to  her 
friends  by  protesting  against  her  leaving  tbe 
bouse,  and  she  is  thus  forced  to  leave  her 
husband's  residence,  which  had  lost  all  the 
elements  of  a  home,  we  cannot  say  that  she 
deprives  herself  of  all  right  to  support  and 
maintenance  for  herself  and  children. 

[2]  As  tbe  evidence  in  this  case  abovrs 
that  tbe  son  not  only  takes  care  of  himself, 
but  contributes  a  part  of  bis  earnings  to  tbe 
support  of  tbe  family,  it  will  not  be  neces- 
sary for  appellee  to  contribute  anything  to- 
wards the  support  of  the  son.  We  conclude, 
however,  that  it  is  his  duty  to  contribute 
something  towards  the  support  of  appellant 
and  her  daughter.  After  carefully  consider- 
ing the  circumstances  of  tbe  parties,  we  con- 
clude that  toi  tbe  present  appellee  should 
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contribute  towards  the  support  of  appellant 
and  her  daughter  the  sum  of  $16  per  month. 
Should  a  change  take  place  in  the  condition 
of  the  parties,  the  cliancellor  may  provide 
for  a  different  snm.  In  case  appellee  fails 
to  pay  the  alimony  so  awarded,  the  chancel- 
lor will  rent  oat  the  house  belonging  to  ap- 
pellee, and  apply  the  rents  to  the  payment 
of  the  sum  so  fixed,  or  to  the  sum  that  may 
hereafter  be  fixed  by  the  cliancellor,  as  above 
pro^-lded.  In  addition  to  the  above,  the 
chancellor  will  turn  over  to  the  wife  such 
household  goods  and  fixtures  as  the  evidence 
shows  are  her  property.  The  sum  of  $25, 
allowed  appellant's  attorneys  and  taxed  as 
costs,  is  too  small.  The  chancellor  wUl  fix 
their  fee  at  $S0. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  in  con- 
formity with  this  opinion. 


CHILES  ▼.  SHBFFER'S  EX'RS. 

(C!oart  of  Appeals  of  Kentucky.    Dec.  15,  1911.) 

1  Pbohibition  (S  20*)  —  Pktition— CoHOtu- 
siON  OF  Law. 

A  iwtition  for  a  writ  of  prohibition,  re- 
■training  a  justice  of  the  i>eace  from  proceeding 
in  the  trial  of  an  action,  in  so  far  as  it  mere- 
1t  alleged  that  the  justice  had  no  jurisdiction 
over  petitioners,  who  were  garnishees,  witliout 
stating  any  facts  tending  to  show  that  the  jus- 
tice was  without  jurisdiction,  was  insufficient. 
u  such  allegation  was  a  mere  conclusion  of 
law. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dec  Dig.  S  20.*] 

2.  GABifisHifENT  (I  86*)— Pbopbbtt  Subject 
— Cdstodia  Leois. 

In  the  trial  of  a  suit  to  construe  a  will, 
the  court  had  entered  judgment  directing  the 
necutoiB  to  pay  N.  $70,  and  $10  a  month 
uereafter  until  further  order  of  the  court. 
BeU  that.  It  not  appearing  that  the  fund  was 
in  cpstodia  legis,  N.  was  entitled,  as  a  matter 
of  right,  to  the  amount  Bi)ecified  as  against  the 
eiecators,  and  hence  such  amount  was  STibject 
to  garnishment  in  any  court  having  jurisdiction 
of  the  parties  and  subject-matter  of  the  action. 
fEd.  Note.— For  other  cases,  see  Oarnishment, 
Cent.  Dig.  !|  63-65 ;   Dec.  Dig.  |  36.»] 

3.  Pbohibition  (|  11*)— Right  to  Wbit-^u- 
bisdiction. 

Where  a  court  has  jurisdiction  to  decide 
a  question,  such  jurisdiction  cannot  be  inter- 
fered with  by  prohibition  merely  because  the 
court  may  decide  the  question  erroneously. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {  36;    Dec.  Dig.  {  11.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  was  brought  before  a  Justice  of  the 
peace  by  J.  Alexander  Chiles  against  Nathan 
Johnson,  In  which  J.  Howard  SheCfer's  ex- 
ecutors were  named  as  garnishees.  The 
garnishees'  demurrer  to  the  Jurisdiction  of 
the  Justice  having  been  overruled,  they  filed 
a  petition  in  the  circuit  court  for  a  writ  of 
prohibition,  restraining  the  Justice  from  pro- 
ceeding further  in  the  case.  From  an  order 
overmUng  plaintiff's  demurrer  to  such  pe- 


tition, and  from  a  Judgment  holding  that  the 
Justice  had  no  Jurisdiction  of  the  fund  sought 
to  be  garnished,  plaintiff  appeals.  Reversed 
and  remanded. 

3.  Alexander  Chiles,  pro  sa 

CLAY,  C.  Appellant,  J.  Alexander  Chiles, 
sued  one  Nathan  Johnson  in  the  court  of  Ben 
D.  BeU,  a  Justice  of  the  peace  of  Fayette  coun- 
ty, to  recover  on  a  note  of  $20,  subject  to  cer- 
tain credits  amounting  to  $5.60.  Judgment 
was  rendered  in  his  favor,  and  subsequently 
an  execution  issued  upon  the  Judgment.  Ap- 
pellees, W.  W.  and  R.  G.  EatlU,  executor«> 
under  the  wUl  of  J.  Howard  Sheffer,  were 
summoned  as  garnishees.  They  answered 
tliat  they  had  no  property  in  their  hands  be- 
longing to  Johnson.  Whereupon  Chiles  filed 
an  amended  petition,  making  appellees  par- 
ties defendant,  and  charging  that,  under  and 
by  virtue  of  the  will  of  J.  Howard  Sheffer, 
they  had  in  their  bands  certain  funds  be- 
longing to  the  defendant  Johnson.  Appel- 
lees filed  a  special  demurrer  to  the  Juris- 
diction of  the  court.  This  was  overruled. 
They  then  filed  their  petition  in  the  Fayette 
circuit  court,  and  asked  for  a  writ  of  pro- 
hibition restraining  Ben  D.  BeU,  Justice  of 
the  peace  of  Fayette  county,  from  proceed- 
ing further  in  the  case  of  J.  Alexander  CbUes 
V.  Nathan  Johnson,  so  far  as  appellees  were 
concerned.  To  this  proceeding  appellant, 
ChUes,  was  made  a  party  defendant  He 
demurred  to  the  petition,  and  his  demurrer 
was  overruled.  Thereupon  the  court  ad- 
Judged  that  Ben  D.  Bell,  Justice  of  the  peace, 
was  without  Jurisdiction  over  appellees,  or 
the  trust  fund  or  income  thereof,  and  enter- 
ed Judgment  prohibiting  the  Justice  of  the 
peace  from  taking  any  further  steps  or  pro- 
ceedings against  the  appellees  in  the  case 
pending  in  this  court  From  that  Judgment 
ChUes  appeals. 

It  appears  from  the  petition  that  some 
years  ago  J.  Howard  Sheffer  died  testate, 
and  that  appellees,  W.  W.  EstiU  and  R.  O. 
Estill,  were  appointed  his  executors.  By 
the  third  item  in  Ills  wUl  Sheffer  provided 
as  follows:  "My  executors  wUl  place  two 
thousand  dollars  on  loan  weU  secured  so 
long  as  Harrison  Blanton,  an  old  and  faith- 
ful servant  of  mine  lives,  the  interest  of 
which,  or  so  much  thereof  as  they  deem 
necessary,  they  will  apply  to  help  him  in  his 
old  age  and  sickness,  and  also  to  help  Nath- 
an, son  of  Aggie,  a  former  faithful  servant 
of  mine.  At  the  death  of  said  Harrison 
Blanton  and  Nathan  the  two  thousand  dol- 
lars Is  to  be  divided  among  my  said  daugh- 
ters and  their  descendants  as  the  residue  of 
my  estate  is  hereinafter  directed  to  be  divid- 
ed, and  the  portion  of  Mrs.  Spurr  and  her 
children  is  to  be  held  by  her  trustee  in  the 
same  manner  and  on  the  same  trust  as  the 
property  hereinafter  devised  to  them."  The 
Harrison   Blanton   referred   to   in   the  wUl 
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died  several  years  ago.  After  his  death 
Nathan  Johnson  sued  appellees  In  the  Fay- 
ette circuit  court  to  recover  under  the  will. 
At  that  time  the  accretions  to  the  trust  fund 
amounted  to  more  than  $1,000.  Nathan  was 
67  years  of  age.  The  court  was  of  the  opin- 
ion that  Nathan's  condition  was  such  as  to 
require  an  income  in  addition  to  that  receiv- 
ed from  a  pension  end  derived  from  his  own 
efforts.  The  court  was  also  of  the  opinion 
that  it  was  the  duty  of  the  executors  to  keep 
the  money  at  interest  until  both  Nathan  and 
Harrison  were  dead,  and  that  during  their 
lives  and  during  the  life  of  the  survivor  it 
was  the  duty  of  the  executors  to  use  sound 
discretion  in  applying  the  interest,  or  such 
part  of  it  as  was  necessary,  to  help  them  or 
the  survivor  in  their  old  age.  The  court 
then  entered  a  Judgment  directing  that  the 
executors  pay  Nathan  the  sum  of  $70,  and 
from  the  time  of  the  Judgment  until  the  fur- 
tlier  orders  of  the  court  the  sum  of  $10  per 
month.  In  addition  to  the  above  facts,  ap- 
pellees allege  in  their  petition  that  the  mag- 
istrate's court,  district  No.  1,  of  Fayette 
county,  over  which  the  said  Ben  D.  Bell 
then  presided,  had  no  jurisdiction  over  ap- 
pellees, or  either  of  them,  nor  over  the  trust 
fund,  or  the  income  thereof,  before  men- 
tioned. 

[1]  While  the  petition  does  charge  that 
the  justice's  court  had  no  jurisdiction  over 
appellees,  tills  is  merely  a  conclusion  of  law. 
No  facts  are  stated  wliich  tend  to  show  that 
the  justice's  court  is  without  such  jurisdic- 
tion. As  the  sum  involved,  exclusive  of  in- 
terest and  costs,  is  under  $50,  the  Justice's 
court  had  Jarisdiction  so  far  as  the  amount 
in  controversy  is  concerned. 

[2]  But  it  may  be  insisted  that,  because  of 
the  Judgment  rendered  in  the  case  of  Nathan 
Johnson  v.  J.  Howard  SheSer's  Executors, 
the  Justice's  court  has  no  jurisdiction  of  the 
trust  fund.  It  does  not  appear,  however, 
tttat  that  fund  is  in  custodla  legis.  While 
by  its  judgment  the  Fayette  circuit  court  re- 
served the  right  to  change  the  amount  pay- 
able by  the  appellees  as  executors  to  Nathan 
Johnson,  the  judgment  directed  the  pay- 
ment of  $10  per  month  until  the  further  or- 
ders of  the  court  Until  that  Judgm»it  is 
modified  or  reversed,  Johnson,  as  a  matter  of 
right,  is  entitled  to  the  sum  directed  to  be 
paid,  and  appellees  must  make  the  payment 
That  being  true,  neither  the  trust  fund,  nor 
the  income  therefrom,  is  in  the  custody  of 
the  court,  but  is  in  the  custody  and  control 
of  appellees. 

[3]  Whether  or  not  the  fund  may  be  sub- 
jected to  the  payment  of  Nathan  Johnson's 
debts  is  a  question  which  the  Fayette  jus- 
tice's court  lias  the  same  power  to  hear  and 
determine  as  any  other  court  having  juris- 
diction of  the  parties  and  of  the  subject- 
matter  of  their  action.  Having  the  right  to 
decide,   its   jurisdiction   may    not   be   taken 


away  because  it  may  decide  the  question  er- 
roneously. Scott  V.  TuUy,  106  Ky.  69,  4?  8. 
W.  1063,  20  Ey.  Law  Bep.  1784;  Bank  Uck 
Co.  T.  Phelps,  81  Ey.  613. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  sustain  appellant's  de- 
murrer to  the  petition. 


GILLIAM  V.  GILLIAM  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 
19U.) 

L  ExECUTOBs  ANn  Aduinistbatobs  ({  449*)— 
C1.AIUS  Againbi  Estats— Action— Fkoof— 
Vabiarcs. 

Thoa(;h  the  pleadings,  asserting  a  widow's 
claim  against  her  husband's  estate,  alleged  tliat 
her  hasband  received  a  sum  belonging  to  her 
and  converted  it  to  his  own  use,  a  judgment  for 
her  for  such  sum  will  be  sostained,  where  the 
evidence  shows  that  her  husband  promised  to 
repay  such  sum. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  if  1850-1854; 
Dec.  Dig.  i  449.*] 

2.  TBUSTS  (§  30%*)- CBKATION- AQBOaiBHT 

Between  Husband  and  Wifk. 

Though  the  married  woman's  act  was  not 
in  force  when  a  husband  took  possession  of 
money  belonging  to  his  wife,  his  subsequent 
promise  to  repay  it  created  a  trust  in  her  fa- 
vor, entiUing  her  to  recover  Uiat  sum  from  Us 
estate. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Dec. 
Dig.  {  30%.*] 

3.  EXBCUTOBB  AND  Aduinistbatobb  ({  217*) — 

Claiub    Aoainbt    Estate  —  Patment    of 

Debts. 

A  widow  could  recover  from  her  husband's 
estate  an  amount  paid  by  her  to  discharge 
valid  debts  of  the  estate. 

[E}d.  Note.— For  other  cases,  see  Xixeeutors 
and  Administrators,  Cent  Dig.  {  758 ;  Dec.  Dig. 
i  217.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Proceeding  by  Nathaniel  61111am  to  settle 
an  estate.  In  which  Mary  Gilliam  and  others 
filed  claims.  From  a  judgment  for  claim- 
ants as  stated,  the  administrator  appeals. 
Affirmed. 

Roscoe  Vanover,  for  appellant  J.  S.  Cllne, 
for  appellees. 

CABBOm  J.  D.  L.  Gilliam  died  Intes- 
tate, leaving  surviving  him  his  widow,  Mary 
Gilliam,  and  a  large  number  of  collateral 
kindred.  In  a  suit  brought  by  the  adminis- 
trator to  settle  the  estate,  his  widow  assert- 
ed a  claim  against  it  for  $500,  with  Interest 
from  January  1,  1893,  alleging  that  her  hus- 
band had  received  this  amount  of  money  that 
belonged  to  her,  and  converted  it  to  his  own 
use;  also  a  claim  of  $134  paid  by  her  on  ac- 
count of  his  burial  expenses  and  doctors' 
bills.  Delmond  Johnson  asserted  a  claim  for 
$500  for  labor  performed  for  the  decedent, 
and  Grundy  Johnson  presented  a  claim  of 
$480  for  work.  The  lower  court,  after  con- 
sidering the  evidence,  allowed  the  widow 
$500  on  account  of  the  money  advanced  to 
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ber  hosband,  and  |134  the  amount  paid  by 
her  for  tbe  estate,  and  allowed  Delmond 
Jobnson  $100,  and  Grundy  Johnson  $50.  Tbe 
administrator  appeals  from  these  varlons 
Judgments,  and  insists  that  no  part  of  these 
claims  should  have  been  allowed. 

The  $500  dalm  asserted  by  Mrs.  Mary  Oll- 
Ilam  was  created  In  this  way:  She  was  mar- 
ried to  the  decedent  some  time  before  1893, 
and  In  1893  she  received  In  the  settlement 
and  distribution  of  her  father's  estate  $500. 
Tills  amount  her  husband  took  possession  of 
witbont  her  consent  and  converted  It  to  his 
OTm  nse.  The  evidence  shows  that  he  recog- 
nized his  Indebtedness  to  his  wife  in  this 
snm,  and  one  witness  testifies  that  the  de- 
cedent told  him,  in  a  conversation  some  time 
before  his  death,  that  "he  had  received  $500 
of  Mary  Gilliam's  money  that  she  had  re- 
ceived from  her  father,  and  that  he  had  usnd 
the  money  to  pay  off  some  loans  and  a  bond 
he  bad  become  surety  on  for  Benton  Gilliam, 
and  that  he  Intended  to  give  Mary  Gilliam  a 
note  for  that  $500." 

[1]  Counsel  for  appellant  does  not  contro- 
rert  tbe  fact  that  the  husband  received  this 
money  of  his  wife's,  nor  does  he  seriously 
qaestion  the  truth  of  the  testimony  that  he 
promised  to  return  it  to  her,  but  he  insists 
that,  as  she  did  not  expressly  rest  her  right 
of  recovery  upon  the  ground  that  her  hus- 
band had  promised  to  repay  it  to  her,  but 
rather  sought  to  recover  it  upon  the  theory 
that  without  her  consent  he  had  converted 
her  money  to  his  own  use,  she  is  not,  under 
the  pleadings,  entitled  to  the  Judgment  In 
her  favor.  This  argument  is  based  upon  the 
SToond  that  the  conversion  of  this  money 
fry  the  husband  took  place  before  the  pas- 
sage of  the  present  married  woman's  act,  and 
that,  under  the  law  at  the  time  the  husband 
took  possession  of  it,  he  had  the  right  so  to 
do,  and  his  wife  could  not  assert  any  claim 
agHlnst  him  for  it.  It  may  be  conceded  that 
her  pleading  does  not  aptly  set  up  the  real 
?ronnd  upon  which  her  right  of  recovery  Is 
rested,  bnt  we  think  it  Is  sufficient  to  sustain 
the  Judgment  in  her  favor,  if  supported  by 
ertdence  that  the  husband  promised  to  repay 
it. 

12]  Altbongh  the  presoit  married  woman's 
act  was  not  in  force  at  the  time  the  husband 
took  iKJssession  of  this  money,  yet  if  he 
recognized  his  obligation  to  repay  it  to  her, 
we  know  of  no  reason  why  she  should  not 
recover  it,  when  the  rights  of  creditors  will 
not  be  affected.  There  is  no  claim  in  this 
case  that  the  rights  of  creditors  will  be 
prejudiced  by  the  allowance  of  the  wife's 
claim.  The  only  contest  is  between  the  wid- 
ow on  tbe  one  side  and  some  nieces  and 
nephews  and  other  collateral  kindred  of  the 
husband  on  the  other.  We  think  the  evidence 
of  the  husband's  recognition  of  his  Indebt- 
edness to  Ma  wife  on  account  of  this  money 
was  sufficient  to  create  a  trust  In  her  behalf 


that  entitled  her  to  recov^  from  his  estate 
the  amount  he  held  for  her.  Bonhannon  v. 
Bohannon,  92  S.  W.  697,  29  Ky.  Law  Bep. 
143. 

[S]  As  to  her  claim  for  $134,  If  she  paid 
ont  of  her  own  money,  as  the  evidence  shows 
she  did,  this  amount  in-  settlement  of  valid 
debts  against  the  estate,  we  know  of  no  rea- 
son why  she  should  not  be  allowed  to  assert 
a  demand  against  the  estate  for  the  amount 
so  paid.  Where  the  widow  pays  out  of  her 
own  means  demands  due  by  ber  husband 
that  she  is  not  personally  responsible  for, 
she  has  the  same  right  to  collect  the  amount 
so  paid  from  the  estate  as  any  other  creditor. 

It  is  said  In  brief  that  there  was  a  sur- 
plus of  $25,  and  that  one-half  of  this  was 
paid  to  the  widow,  when  no  part  of  the  sur- 
plus should  have  been  paid  to  her  until  the 
debts  were  paid,  and  therefore  her  claim 
should  have  been  reduced  at  least  by  this 
sum.  But,  if  we  understand  the  record,  it 
does  not  show  that  she  received  any  part  of 
this  surplus  of  $25. 

The  evidence  also  shows  that  there  was 
set  apart  to  the  wife  personal  property  of 
the  value  of  about  $184,  upon 'her  claim  that 
it  was  her  separate  property  and  no  part  of 
her  husband's  estate.  Appellant  contends 
that  the  evidence  does  not  show  that  she 
was  entitled  to  this  property.  The  evidence 
is  conflicting,  but  we  think  there  was  suffi- 
cient to  Justify  the  court  in  holding  that 
it  belonged  to  the  widow. 

It  Is  further  contended  that  the  court 
should  not  have  allowed  the  Johnsons  any- 
thing on  account  of  the  claims  asserted  by 
them,  as  the  evidence  does  not  show  that 
they  were  entitled  to  recover  anything  on 
these  claims.  There  is  considerable  evidence 
on  both  sides  in  the  record  as  to  the  validity 
of  these  debts  and  the  amount  due;  bur  we 
are  not  disposed  to  disturb  the  finding  of  the 
trial  Judge  on  these  questions  of  fact 

Wherefore  the  Judgment  Is  affirmed. 


DAI/rON  V.  DALTON. 

(Court  of  Appeals  of  Kentucky.     Dee.  15, 
1911.) 

1.  Appeai  aud  Ebbob  (f  608*)— Tbanscbipt— 
Schedule. 

Under  Civ.  Code  Prac.  |  737,  requiring  a 
schedule  showing  what  part  of  the  record  is 
desired,  appellant  must  file  a  schedule  of  tbe 
part  required,  where  a  complete  record  is  not 
filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  2673-2684;  Dec,  Dig.  t 
608.*] 

2.  Appeal  and   Ebbob   f§   907*)— Questions 
Reviewable— Recobd—Pbesumptions. 

Where,  on  the  trial  of  a  motion  by  a  hus- 
band to  reduce  alimony,  oral  testimony  was 
heard.  In  addition  to  afBdaWts  copied  in  the 
record,  and  the  record  on  appeal  contains  no 
transcript   of  the  oral   testimony,    and   no  bill 
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of  exceptions  was  prepared,  the  court  cannot 
pass  on  the  merits,  but  must  presume  that  the 
evidence  justified  the  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2911-2915;    Dec.  Dig.  i 

8.   APPEAI.  and   EBBOB   (§   272*>— EXCKPTIONS, 

BiLi.  or  ({  39*)  —  Exceptions   in   Lowkb 

COUBT. 

The  provision  in  Civ.  Code  Prac.  S  334, 
that  a  party  objecting  must  except  when  the 
decision  is  made,  and  that  time  given  to  prepare 
a  bill  of  exceptions  may  not  exceed  a  day  in  the 
succeeding  term,  is  mandatory,  and  appellant 
who  fails  to  comply  therewith  loses  lus  right 
to  a  review  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1611-1619;  Dec.  Dig.  i 
212;*  Exceptions,  BiU  of,  Dec.  Dig.  |  39.*] 

Appeal  from  Circuit  Court,  Fayette 
County. 

Action  by  Annie  L.  Dalton  against  F.  R. 
Dalton  for  divorce.  From  a  Judgment  re- 
fusing to  reduce  the  amotmt  allowed  plain- 
tiff as  alimony,  defendant  appeals.    Affirmed. 

W.  C.  G.  Hobbs,  for  appellant.  Allen  ft 
Duncan,  for  appellee. 

LASSING,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Fayette  dreuU  court,  refus- 
ing to  reduce  the  amount  allowed  as  alimony 
to  the  appellee,  Annie  L.  Dalton.  It  appears 
from  tbe  record  that,  prior  to  1905,  the  ap- 
pellee was  divorced  absolutely  from  her  hus- 
band, F.  R.  Dalton,  the  appellant,  and  he  was 
directed  to  pay  her  $65  a  month  for  tbe  sup- 
port of  herself  and  eight  children  until  fur- 
ther order  of  court  For  some  years  appel- 
lant complied  wltlt  this  order  of  court,  but 
finally,  conceiving  that  it  was  burdensome 
to  bim,  and  that  the  changed  condition  of  his 
family  Justified  its  reduction,  be  made  ap- 
plication, upon  notice,  to  liave  tbe  amount 
reduced.  After  hearing  this  motion  the 
Judge  refused  to  make  the  reduction  asked, 
and  dismissed  tbe  application.  From  that 
rullug  and  Judgment  this  appeal  is  prose- 
cuted. 

For  appellee  it  is  insisted  that  the  appeal 
should  be  dismissed  upon  two  grounds: 
First,  because  no  schedule  was  filed  in  the 
lower  court,  as  provided  by  section  737  of  tbe 
Civil  Code;  and,  second,  because  no  bill  of 
exceptions  was  filed,  as  provided  by  section 
334  of  tbe  Code. 

[1]  As  to  the  first  ground  relied  upon  to 
support  tbe  motion  to  dismiss  tbe  appeal,  it 
is  sufficient  to  note  that  In  Cassella  v.  Sea- 
man &  Hughes,  13  Busb,  244,  Louisville  & 
Nashville  B.  B.  Co.  y.  Brice,  83  Ky.  210,  and 
Nelson  County  t.  Bardstown  ft  Louisville 
Turnpike  Co.,  72  S.  W.  1104,  24  Ky.  Law 
Rep.  2056,  it  was  beld  that,  where  an  ap- 
peal is  prosecuted  from  a  Judgment  of  tbe 
lower  court  to  this  court,  it  must  be  ac- 
companied by  a  transcript  of  the  entire  rec- 
ord, imless  the  appellant  wishes  to  rely  up- 


on only  a  partial  record,  In  which  event  a 
schedule  must  be  filed  within  the  time  pre- 
scribed, and  this  must  show  specifically  tbe 
portions  of  tbe  record  desired  transcribed. 
In  the  case  at  bar  no  schedule  at  all  was  filed, 
and  it  Is  apparent  that  the  record  before  us 
is  but  a  partial  record  of  the  proceedings  in 
that  case. 

[2]  Upon  the  second  ground  relied  upon, 
it  appears  from  the  affidavit  of  the  clerk  that 
upon  the  trial  of  this  motion  oral  testimony 
was  beard,  in  addition  to  tbe  affidavits  which 
have  been  copied  in  the  record.  But  there  is 
no  transcript  of  this  oral  evidence  in  the  rec- 
ord. No  bill  of  evidence  was  prepared,  and 
we  cannot  pass  upon  the  merits  of  this  con- 
troversy upon  the  partial  record  before  us, 
and  must  presume  that  the  evidence  before 
tbe  trial  judge  Justified  tbe  conclusion  reaCh- 
ed  by  him. 

[3]  This  Code  provision,  requiring  tbe  un< 
successful  party  to  enter  bis  objection  to  tbe 
ruling  of  tbe  court  at  tbe  time  it  la  made, 
and  ask  for  and  receive  time  within  which 
to  prepare  and  tender  a  bill  of  erldence  and 
exceptions,  either  at  that  term  or  at  any  time 
given  Cy  tbe  court,  not  to  exceed  a  day  in 
tbe  succeeding  term,  to  be  fixed  by  tbe  court. 
Is  mandatory;  and  when  appellant  failed  to 
comply  with  this  provision  of  the  Code  he 
lost  his  right  to  have  the  rulings  of  the  trial 
judge  upon  his  motion  reviewed  here.  Tbis 
identical  question  was  decided  in  Layton  ▼. 
Weed  Sewing  Machine  Co.,  4  Ky.  Law  Rep. 
263,  Louisville  &  Atlantic  Coal  Co.  t.  Morris, 
132  Ky.  223,  116  S.  W.  330,  DUon  T.  Wood, 
64  S.  W.  724,  23  Ky.  Law  Rep.  1004,  and 
Southern  Railway  Co.  y.  Tburman,  76  S.  W. 
409,  25  Ky.  Law  Rep.  804. 

Judgment  affirmed. 


McCANDLBS  y.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec  15, 1011.) 

1.  Intoxicating   Liquobs   (t   140*)  — Locai. 

Option  Law— Statutes— Constbcotion. 
Under  Ky.  St  if  2557b  (Russell's  Bt  fi 
3637-3640),  one  having  in  his  possession  intox- 
icating liquors  for  the  purpose  of  himself  selling 
them  in  local  option  territory  is  guilty  of  a 
violation  of  the  statute,  though  not  having  such 
liquors  In  his  possession  tor  the  purpose  of  fur- 
nishing or  selling  them  to  another  for  resale  io 
local  option  territory. 

[EM.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  140.*] 

2.  intoxioatino  llqxtobs  (s  '  140*)— locai. 
Option  Law — Offenses. 

It  is  no  defense  to  a  proaecntion  under  Ky. 
St  §  2557b  (Russell's  St  H  3637-3640).  making 
it  unlawful  for  any  person  to  have  in  his  iKwses- 
sion  intoxicating  liquors  for  the  purpose  of  sale 
in  local  option  territory,  that  accused  is  a  drug- 
gist, where  it  was  not  shown  that  he  had  a  li- 
cense authorizing  him  to  sell  liquors,  or  that  in 
making  the  sale  he  complied  with  the  statutes 
requiring  a  physician's  certificate. 

[Ed.  Note. — For  other  cases,  see  Intoxicatinff 
Liquors,  Dec.  EMg.  (  140.*] 
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3.  Intoxicating    LaqvovB    (|   140*)  — LocAi 
Option  Law— Offenses. 

Aa  the  offense  of  having  intoxicating  llqaoTB 
la  one's  possession  for  the  purpose  of  sale  in 
local  option  territory,  as  defined  by  Ky.  St.  i 
2o.57b  (Russell's  St.  i§  3637-3G40),  may  be  con- 
summated withoat  a  sale,  the  defendant's  intent 
being  shown  by  the  circumstances,  it  is  distinct 
from  the  offense  of  selling  liquor  in  local  option 
territory,  even  though  sales  may  be  relied  on  to 
prove  the  first. 

[E2d.  Note. — For  other  cases,  see  Intoxicatiag 
liqaoia,  Dec.  Dig.  140.*] 

4.  INTOXICATISQ   LKJDOBS   (J  236*)— OrFBNSES 
— BVIDENCB— SDFFICIKNCT. 

In  a  prosecution  for  having  in  one's  posses- 
sion intoxicating  liquor  for  the  purpose  of  sale 
in  local  option  territory,  contrary  to  Ky.  St.  S 
2S57b  (Russell's  St.  {{  3637-8640),  evidence 
held  to  stistain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  236.*] 

Appeal  from  Circuit  Court,  Metcalfe 
County. 

Bud  McCandles  was  convicted  of  having 
unlawfully  In  his  possession  intoxicating 
liquors  for  tbe  purpose  of  selling  them  In 
local  option  territory,  and  appeals.    Affirmed. 

'j.  R.  Beaucbamp,  for  appellant  Jamee 
Breathitt,  Atty.  Gen.,  and  Chaa.  H.  Morris, 
for  api;)ellee. 

CLAY,  a  On  October  8,  1910,  the  grand 
Jury  of  Metcalfe  county  returned  an  Indict- 
ment against  appellant,  Bud  McCandles, 
charging  him  with  the  otTense  of  having  un- 
lawfully in  his  possession  spirituous,  vinous, 
and  malt  liquors  for  the  purpose  of  selling 
them  in  local  option  territory.  The  Indict- 
ment charged  that  McCandles,  on  the 


day  of  December,  1910,  and  within  12  months 
before  the  finding  of  the  indictment,  "did  un- 
lawfully have  in  bis  possession  spirituous, 
Tlnous,  and  malt  liquors  for  sale,  and  did 
sell  same  to  Leeper  Yates  in  violation  of  lo- 
cal option  law  then  and  there  In  force,  con- 
trary to  the  form  of  the  statutes  In  such 
«»Be8  made  and  provided  and  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky."  When  the  case  was  called,  ap- 
pellant moved  the  court  to  require  the  com- 
monwealth to  elect  whether  it  would  prose- 
cute talm  for  the  offense  of  selling  or  for  the 
offense  of  having  such  liquors  In  his  posses- 
sion for  the  purpose  of  sale  in  local  option 
territory.  The  motion  was  sustained,  and  the 
commonwealth  elected  to  prosecute  for  the  of- 
fense of  having  the  liquors  in  his  possession 
for  the  purpose  of  sale  In  local  option  terri- 
tory. Appellant  then  demurred  to  the  indict- 
ment, but  is  was  overruled.  A  trial  was  had, 
and  the  Jury  returned  a  verdict  of  guilty,  fix- 
ing the  punishment  at  a  fine  of  $80  and  10 
days  in  jail,  and  this  appeal  is  prosecuted 
from  the  Judgment  of  conviction. 

The  only  evidence  in  the  case  Is  that  given 
by  Leeper  Yates,  a  witness  for  the  common- 
wealth. He  testified  that  he  bought  one  pint 
of  whisky   from  Bud  McCandles  In  Decem- 


ber, 1909,  at  his  place  of  business  In  Bd- 
mondson,  Metcalfe  county,  Ky.,  and  paid 
him  60  cents  for  it;  that  after  that,  but  In 
the  same  month  and  year,  and  at  the  same 
place,  he  bought  another  pint  of  whisky 
from  appellant,  and  paid  him  50  cents  for 
it ;  that  at  the  times  be  purchased  the  whis- 
ky he  saw  some  other  bottles  on  the  shelf 
where  appellant  got  the  ones  he  sold  him, 
which  had  something  in  them,  but  he  did 
not  know  what  it  was,  whether  It  was  whis- 
ky or  not,  but  that  the  bottles  were  like  the 
ones  appellant  sold  him,  and  the  iMttle  con- 
tained whisky.  On  cross-examination,  the 
witness  stated  that  appellant  was  engaged  in 
the  family  grocery  business,  and  also  ran  a 
drug  store  in  the  same  building,  at  the  time 
he  bought  the  whisky  from  him.  The  wit- 
ness went  before  the  grand  jury  of  Metcalfe 
coimty  and  indicted  appellant  for  selling 
blm  the  whisky  in  two  cases,  and  at  the 
October  term,  1910,  the  indictments  were 
called  for  trial,  and  appellant  withdrew  his 
plea  of  not  guilty,  and  entered  a  plea  of 
guilty  In  each  case,  and  was  fined  $60  In 
each  one.  The  witness  did  not  know  what 
was  In  the  bottles  on  the  shelves.  After  ap- 
pellant was  fined  in  both  cases  for  selling 
the  witness  the  whisky,  the  witness  again 
went  before  the  grand  jury  and  told  about 
buying  the  whisky,  and  the  grand  Jury  found 
the  present  indictment  against  appellant 
for  having  whisky  in  his  possession  for  the 
purpose  of  i<ale.  Appellant  sold  the  witness 
the  whisky  to  drink,  and  he  did  drink  It 
He  was  not  acting  as  agent  for  any  one,  and 
appellant  did  not  sell  blm  the  whisky  to  sell 
to  another  to  carry  into  local  option  terri- 
tory to  sell. 

[1]  It  is  Insisted  for  appellant  that  the  In- 
dictment and  evidence  were  not  sufficient  to 
sustain  the  conviction,  because  it  was  not 
alleged  nor  proved  that  he  had  whisky  In 
his  possession  for  the  purpose  of  furnishing 
or  selling  it  to  another  for  the  purpose  of 
resale  in  local  option  territory.  In  support 
of  this  contention  appellant  relies  upon  the 
case  of  Sizemore  v.  Commonwealth,  140  Ky. 
338,  131  S.  W.  37.  While  one  or  two  expres- 
sions In  that  opinion  may  tend  to  support 
appellant's  contention,  it  was  not  Intended 
to  hold  In  that  case  that  In  order  to  convict 
a  person  under  section  2557b,  Ky.  St  (Rus- 
sell's St  {{  3637-3640),  for  the  offense  of 
having  in  one's  possession  spirituous,  vinous, 
and  malt  liquors  for  the  purpose  of  selling 
them  in  any  territory  where  the  local  option 
law  Is  in  force,  the  indictment  should  charge 
and  the  proof  show  that  defendant  had  such 
liquors  In  his  possession  for  the  purpose  of 
furnishing  or  selling  them  to  another  for 
the  purpose  of  sale  by  the  latter  In  local 
option  territory.  On  the  contrary,  it  has 
been  held  In  several  cases  that  a  person  may 
be  punished  under  subsection  2  of  section 
2557b,  Ky.  St.,  if  he  has  in  his  possession 
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spirltnoua,  vlnoas,  or  malt  liquors  for  the 
purpose  of  selling  them  Mmself .  in  local  op- 
tion territory.  Anderson  v.  Commonwealth, 
143  Ky.  87,  136  S.  W.  134,  and  King  t.  Com- 
monwealtb,    143   Ky.    125,    136   S.   W.    147. 

[2]  It  is  next  Insisted  that,  as  appellant  is 
a  druggist,  he  is  not  liable  under  the  statutes 
for  having  spirituous,  vinous,  or  malt  liquors 
in  his  possession  for  the  purpose  of  selling 
them  In  local  option  territory.  This  defense 
Is  not  available,  because  It  was  not  shown 
that  he  had  a  license  authorizing  him  to  sell 
liquors,  or  that  in  making  the  sale  he  com- 
piled with  the  provisions  of  the  statutes  re- 
quiring a  physician's  certificate. 

[3]  Lastly,  it  is  insisted  that,  appellant 
baTlng  been  convicted  of  the  offense  of  sell- 
ing In  local  option  territory,  he  cannot  be 
again  convicted  upon  exactly  the  same  evi- 
dence for  having  intoxicating  liquors  In  bis 
possession  for  the  purpose  of  selling  them 
in  local  option  territory,  as  two  offenses 
cannot  be  carved  out  of  the  same  state  of 
facts.  Under  our  statutes,  the  selling  of 
spirituous,  vinous,  or  malt  liquors  In  local 
option  territory  and  having  in  one's  posses- 
sion such  liquors  for  the  purpose  of  selling 
them  in  local  option  territory  are  separate 
and  distinct  offenses.  To  prove  the  first 
there  must  be  evidence  to  the  effect  that  a 
sale  was  actually  made,  but  to  sustain  a 
conviction  for  the  latter  offense  proof  of  an 
actual  sale  is  not  necessary.  The  defend- 
ant's purpose  may  be  shown  by  proof  of 
the  circumstances  attending  his  possession. 
Thus  it  will  be  seen  that  an  additional  ele- 
ment of  proof  is  required  to  sustain  a  con- 
viction for  the  offense  of  selling  in  local 
option  territory. 

[4]  Whether  or  not  the  defendant  could 
be  convicted  of  the  offense  of  selling  and 
then  of  the  offense  of  having  In  his  posses- 
sion for  the  purpose  of  sale  the  identical 
whisky  which  he  was  charged  with  selling 
is  a  question  we  deem  unnecessary  to  decide, 
for  the  evidence  tends  to  show  that  appellant 
had  In  his  possession  for  the  purpose  of 
sale  In  local  option  territory  other  whisky 
than  that  he  sold  to  the  prosecuting  witness. 
While  the  prosecuting  witness  was  unable  to 
say  whether  or  not  the  bottles  he  observed 
upon  appellant's  shelves  contained  whisky, 
he  did  state  that  they  contained  something 
and  were  similar  In  size  and  appearance  to 
the  two  bottles  which  he  purchased,  and  it 
is  by  no  means  probable  that  the  two  partic- 
ular bottles  which  appellant  sold  the  pros- 
ecuting witness  were  the  only  ones  out  of  a 
large  number  of  similar  bottles  that  contain- 
ed whisky.  That  he  had  these  bottles  of 
whisky  for  sale  is  shown  by  the  fact  that  he 
was  a  groceryman  and  druggist,  and  had 
them  upon  his  shelves  where  he  had  other 
things  for  sale.  Disregarding,  therefore,  the 
sale  of  the  two  particular  pints  which  the 
prosecuting  witness  bought  and  for  the  sale 


of  vhlch  appellant  was  previously  prosecut- 
ed and  convicted,  we  conclude  that  there 
was  sufficient  evidence  that  appellant  had 
In  his  possession  other  whisky  for  the  pur- 
pose of  selling  It  in  local  option  territory 
to  sustain  a  conviction. 
Judgment  afilrmed. 


LOUISVILLE  ft  N.  R.  CO.  v.  ENGLEMA>"S 
ADM'X. 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1911.) 

1.  Railboads  (S  350*)— Cbossino  Accidbni— 
Evidence— CosToit. 

Where,  in  an  action  for  death  at  a  rail- 
road crossing,  plaintiff  introduced  a  number  of 
witnesses  who  testified  that  it  was  the  custom 
of  those  in  charge  of  defendant's  trains  to  give 
signals  of  their  approach  to  the  crossing,  sucb 
witnesses  estimating  that  from  50  to  90  per 
cent,  of  the  trains  observed  the  custom,  evidence 
to  the  contrary,  given  by  only  one-fourth  of 
the  engineers  operating  over  that  part  of  de- 
fendant's road  that  they  were  not  in  the  habit 
of  giving  signals  at  that  crossing,  did  not  over- 
come plaintiff's  proof  of  the  custom  as  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  330.*] 

2.  Death   (i   99*)— Damages— Excbssivkness. 

In  an  action  for  death  of  a  giil  16  years 
of  age  at  a  railroad  crossing,  a  verdict  al- 
lowing her  administrator  $10,000  damages  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  125-130;   Dec.  Dig.  {  99.*] 

3    TBIAL  (§  219*)— INSTBTTCTIONS— DEFINITIOS 

or  Terms. 

On  an  issne  of  a  railroad  cominny's  neg- 
ligence in  failing  to  give  customary  signals  of 
its  trains'  approach  to  a  crossing,  the  jury 
having  been  told  that  the  signals  must  have 
been  given  to  such  an  extent  that  persons  us- 
ing the  crossing  had  reason  to  rely  on  their 
being  given,  an  objection  that  the  court  failed 
to  define  the  word  "customary"  was  unsustain- 
able. 

[Ed.  Note. — For  other  rases,  see  Trial,  Cent. 
Dig.  S  489;   Dec  Dig.  i  219.*] 

4.  Tbial  ({  216*)~InsTBucTi0NS— Amoukt  of 
Recovebt. 

Where    an    instruction    limited    plaintiff's 

recovery  to  $30,000,  which  was  in  tact  the 
amount  sued  for,  it  was  not  objectionable  for 
failure  to  state  to  the  jury  that  such  was  the 
amount  claimed  in  the   petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  484 ;    Dec.  Dig.  i  216.*] 

6.  Death    (|   95*)— Childben— Eabnino    Ca- 

PACITT. 

The  right  of  a  parent  to  the  services  of  a 
child  censes  on  its  wrongful  death,  so  that  her 
administrator  is  entitled  to  recover  for  the  ben- 
efit of  her  estate,  is  not  based  on  loss  of  serv- 
ices, but  on  loss  of  decedent's  earning  power 
from  the  time  of  her  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  f  115 ;  Dec.  Dig.  §  95.*] 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  Bessie  K.  Engleman's  adminis- 
tratrix against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 


•For  otlier  cases  see  same  topic  and  aectloa  NUMBER  In  Dec.  Dlx.  *  Am.  Dig.  Key  No.  Series  ft  R«p'r  IndaxM 
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J.  W.  Alcorn,  Benjamin  D.  Warfield,  and 
Fred  P.  Caldwell,  for  appellant  Robt  Hard- 
ing, E.  V.  Pnryear,  and  P.  M.  McRoberts,  for 
appellee. 

I/ASSIN6,  J.  This  Is  tbe  second  appeal  of 
tbls  case.  The  former  opinion  Is  found  In 
135  Ky.  515,  122  S.  W.  833.  The  facts  are 
folly  stated  In  that  opinion,  and  for  tbe  pur- 
poses of  this  appeal  need  not  be  restated 
here.  Upon  the  former  appeal  a  Judgment 
for  $10,000  was  reversed  and  the  case  re- 
manded for  a  new  trial  because  of  error  In 
tbe  instructions.  tJpon  tbe  last  trial  plain- 
tiff again  recovered  a  verdict  for  |10,000, 
and  the  railroad  appeals.  A  reversal  Is 
sought  upon  four  grounds:  First,  that  the 
conrt  erred  in  refusing  to  peremptorily  in- 
Btmct  the  Jury  to  find  for  the  defendant; 
second,  that  the  verdict  is  not  sustained  by 
sn£Scient  evidence,  and  a  new  trial  should  be 
granted  for  that  reason ;  third,  that  the  dam- 
ages are  Excessive;  and,  fourth,  that  tbe 
court  did  not  properly  and  fully  Instruct  tbe 
jury. 

[1]  The  accident  occurred  at  a  private 
crossing,  and  upon  tbe  former  trial  there  was 
evidence  tending  to  show  that  tbe  defendant 
company,  through  Its  agents  in  charge  of  its 
trains,  bad  been  in  the  habit  or  custom  of 
giving  signals  of  their  approach  to  the  Woods 
crossing,  tbe  one  at  which  appellant's  intes- 
tate was  killed.  One  of  the  grounds  for  re- 
versal was  that  the  court  bad  failed  to  In- 
struct tbe  Jury  on  this  point;  that  Is,  left 
it  to  determine  whether  or  not  tbe  agents  of 
appellant  road  in  charge  of  its  trains  had 
been  tn  tbe,  habit  or  custom  of  giving  signals 
of  tbe  approach  of  trains  to  this  crossing  to 
such  an  extent  that  persons  living  in.  that 
locality  and  using  tbe  crossing  bad  reason 
to  rely  on  such  signal  being  given.  Upon  tbe 
last  trial  much  of  tbe  evidence  of  both  plain- 
tiff and  defendant  was  directed  toward  es- 
tablishing this  mooted  question.  Plaintiff 
introduced  quite  a  number  of  witnesses  who 
testified  that  It  was  tbe  custom  of  those  in 
charge  of  trains  to  give  signals  of  their  ap- 
proach to  this  crossing,  tbe  estimates  of  these 
witnesses  varying  from  60  to  90  per  cent 
that  Is,  from  50  to  90  per  cent,  of  tbe  trains 
passing  over  this  road  signaled  for  this 
croming;  and  all  agreed  that  this  custom 
was  so  universally  observed  that  tbey  relied 
on  such  signals  being  given.  To  combat  this 
evidence  the  appellant  company  Introduced 
■  twelve  of  its  engineers,  eleven  of  whom  testi- 
fied that  it  was  not  their  custom  to  signal  tbe 
train's  approach  to  this  crossing,  and  that 
tbey  never  did  so  except  in  cases  where  they 
saw  some  one  or  something  upon  or  near 
It  One  engineer,  the  one  who  was  in  charge 
of  tbe  train  that  ran  over  appellee's  intes- 
tate, testified  that  he  Invariably  gave  warn- 
ing of  his  train's  approach  to  this  crosslne. 
It  appears  that  these  12  engineers  constitsi;.! 
about  one-fourth  of  the  total  number  of  en- 
gineers operating  trains  over  this  division 


of  appellant's  road,  and  inasmncb  as  11  of 
these  men  testified  positively  that  it  was  not 
their  custom  to  give  warning  of  their  train's 
approach  to  this  crossing,  it  la  urged  that 
this  positive  evidence  outweighs  and  In  fact 
overwhelms  tbe  evidence  offered  by  plaintiff 
to  tbe  effect  that  it  was  customary  for  trains 
passing  over  that  road  to  give  warning  of 
their  approach  to  this  crossing.  To  this  line 
of  reasoning,  however,  we  cannot  subscribe, 
for,  conceding  that  these  11  engineers  who 
have  testified  told  the  truth,  they  constituted 
but  one-fourth  of  all  tbe  engineers  running 
on  that  division  of  tbe  road,  and  there  is 
nothing  In  the  record  to  negative  tbe  idea 
that  the  other  three-fourths  may  not  have 
regularly  given  warning  of  their  trains'  ap- 
proach to  this  crossing.  Had  appellant  want- 
ed to  show  that  those  In  charge  of  its  trains 
were  not  in  the  habit  of  giving  warning  of 
their  approach  to  this  particular  crossing.  It 
bad  It  in  its  power  to  do  so  by  introducing 
tbe  evidence  of  all,  or  at  least  a  majority,  of 
its  engineers.  The  evidence  introduced  by 
plaintiff  made  out  a  prima  facie  case  of  cus- 
tom on  the  part  of  the  company  to  give  warn- 
ing of  its  trains'  approach  to  this  crossing, 
and  this  evidence  is  not  overcome  by  tbe  evl-  - 
dence  of  lees  than  twenty-five  per  cent  of 
those  operating  its  trains  to  tbe  effect  that 
they  bad  not  observed  such  a  custom.  Cer- 
tainly, with  tbe  evidence  In  this  condition 
we  would  not  be  Justified  In  holding  that 
appellant  was, entitled  to  a  peremptory  In- 
struction on  the  groand  that  plaintiff  bad 
failed  to  show  that  such  custom  had  been 
observed  by  tbe  employes  of  appellant  compa- 
ny. Nor  would  we  feel  warranted  In  holding 
upon  this  point  that  tbe  evidence  offered  by 
the  appellant  was  stronger  or  more  convlnc-  - 
ing  than  that  offered  by  appellee  upon  tbe 
subject  of  its  custom  to  give  signals  at  this 
crossing.  This  disposes  of  grounds  1  and 
2  relied  upon  for  a  reversal. 

[2]  Measured  by  the  standard  fixed  by  this 
court  in  some  of  Its  earlier  opinions  as  com- 
pensation for  the  loss  of  a  life  negligently 
taken,  it  is  possible  that  tbe  sum  awarded 
by  the  Jury  in  this  case  might  be  looked  up- 
on as  excessive;  but  in  its  recent  decisions 
a  much  more  liberal  policy  has  been  adopted, 
due,  no  doubt  to  the  Increased  cost  of  liv- 
ing and  the  diminished  purchasing  power  of 
a  dollar.  Illustrating  this  fact  are  cited  L. 
&  N.  R.  R.  Co.  V.  Taylor's  Adm'r,  104  S. 
W.  776,  81  Ky.  Law  Kep.  1143,  where  $10,- 
000  was  awarded  as  damages  for  the  neg- 
ligent killing  of  a  boy  13  years  old.  In 
Board  of  Internal  Improvement  of  Lincoln 
County  V.  Moore's  Adm'r,  66  S.  W.  417,  23 
Ky.  Law  Rep.  1885,  $13,000  was  awarded 
as  damages  for  killing  a  girl  14  yeare  old. 
And  In  tbe  recent  case  of  Chesapeake  &  Ohio 
R,  R.  Co.,  etc.,  V.  Cleotlne  Ward's  Adm'r, 
141  S.  W.  72,  decided  December  7,  1911, 
$12,600  was  awarded  as  damages  for  tbe 
negligent  killing  of  a  girl  15^^  years  of  age, 
whose  earning  power  was  shown  to  be  about 
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$20  per  month.  In  the  light  of  these  opin- 
ions we  would  be  unwilling  to  say  that  $10,- 
000  for  the  negligent  killing  of  a  girl,  pos- 
sessing the  talent  and  .earning  capacity 
which  the  deceased  is  shown  to  have  had,  is 
excessive. 

The  only  remaining  question  for  deter- 
mination is,  Did  the  court  properly  instruct 
the  jury?  The  court  gave  the  following  In- 
structions: "If  you  believe  from  the  evi- 
dence In  this  case  that  prior  to  the  accident 
it  had  been  customary  for  the  trains  to  give 
signals  of  their  approach  to  the  Woods  cross- 
ing, and  that  this  custom  liad  prevailed  to 
such  an  extent  that  persons  using  the  cross- 
ing had  reason  to  rely  on  such  signals  being 
given,  and  the  train  In  question  failed  to 
give  reasonable  signal  of  its  appoach  to  the 
crossing,  and  by  reason  of  such  failure  the 
decedent  Bessie  Engleman  was  struck  and 
hurt,  you  will  find  for  the  plaintiff  in  dam- 
ages such  a  sum  as  you  believe  from  the  ev- 
idence will  reasonably  compensate  the  es- 
tate of  the  deceased  for  the  destruction  of 
her  power  to  earn  money,  not  exceeding  the 
sum  of  thirty  thousand  dollars.  Unless  you 
so  believe  you  will  find  for  defendant.  A  sig- 
nal of  the  train's  approach  was  reasonable, 
which  was  ordinarily  sufficient  to  give  no- 
tice of  Its  coming  to  persons  who  were  them- 
selves exercising  ordinary  care  for  their  safe- 
ty and  in  possession  of  their  ordinary  facul- 
ties. It  was  the  duty  of  the  deceased,  Bessie 
K.  Engleman,  on  approaching  the  crossing,  to 
use  such  care  as  may  be  usually  expected  of 
an  ordinarily  prudent  person,  to  learn  of 
the  approach  of  the  train  and  keep  out  of 
Its  way ;  that.  If  the  crossing  was  especially 
dangerous.  It  was  lncumt>ent  on  her  to  ex- 
ercise increased  care,  commensurate  with 
the  danger;  and  tf  yon  believe  from  the  ev- 
idence tliat  she  failed  to  exercise  such  care, 
and  but  for  this  would  not  have  been  In- 
jured, then  the  law  Is  for  the  defendant,  and 
you  should  so  find,  even  though  you  may  be- 
lieve from  the  evidence  that  the  defendant, 
or  Its  employ^  were  negligent  as  set  out  in 
Instruction  No.  1.  Ordinary  care,  as  used 
In  these  Instructions,  Is  that  degree  of  care 
which  a  person  of  ordinary  prudence  would 
exercise  for  bis  or  her  own  safety  under  the 
same  or  similar  circumstances." 

[3]  It  is  urged  that  the  Instructions  as  a 
whole  are  faulty  because  the  court  failed  to 
define  the  word  "customary"  as  Used  in  In- 
struction No.  1.  This  point  is  not  well  taken, 
for  the  reason  that,  in  instruction  No.  1,  the 
'  meaning  of  the  word  "customary"  as  used 
therein  is  explained  to  the  jury,  for  they  are 
told  that  this  signal  must  have  been  given 
"to  such  an  extent  that  persons  using  the 
crossing  had  reason  to  rely  on  such  signals 
being  given."  With  this  explanation  it  is  Im- 
possible that  the  Jury  could  have  failed  to 
understand  the  meaning  of  the  word  "cus- 
tom," or  "customary,"  as  used  in  this  Instruc- 
tion; and  In  the  light  of  this  explanation  no 
additional  Instruction  defining  the  word  "cus-  < 


tomary"  could  have  In  any  wise  aided  the 
Jury. 

The  case  of  Huston  et  aL  v.  Peters,  Har- 
din &  Co.,  1  Mete.  561,  Is  relied  upon  as  sup- 
porting appellant's  contention  that  the  word 
"custom"  should  have  been  defined.  An  ex- 
amination of  this  case,  however,  shows  that 
the  court  la  that  opinion  says:  "The  court 
should  have  Instructed  the  jury  precisely  as 
to  the  character  of  custom  which  would  have 
been  available  to  the  defendants,  and  then 
have  left  the  Jury  to  find  whether  or  not  such 
custom  were  proved."  That  is  exactly  what 
the  court  did  in  Instruction  No.  1.  He  told 
the  Jury  that  If  those  In  charge  of  appellant's 
train  had  given  signals  of  the  train's  ap- 
proach to  this  crossing  "to  such  an  extent 
that  persons  using  the  crossing  had  reason 
to  rely  on  such  signals  being  given,  etc.,  yon 
will  find  for  the  plaintiff,"  thus  clearly  defin- 
ing the  extent  to  which  the  custom  must 
have  prevailed  before  the  appellant  company 
could  be  charged  with  the  duty  o9  giving  a 
signal  at  all  for  this  crossing. 

[4]  A  further  objection  Is  made  to  Instrae* 
tlon  No.  1  In  that  the  court  failed  to  tell  the 
Jury  that  the  maximum  limit  which  might  be 
placed  upon  the  value  of  the  life  taken  was 
the  amount  claimed  in  the  petition.  The  In- 
struction fixed  the  amount,  to  wit,  $30,000, 
but  failed  to  Inform^the  jury  that  tills  was 
the  amount  sued  for.  While  it  has  been  the 
generally  accepted  practice  In  trial  courts  in 
this  state  to  limit  the  recovery  to  the  amount 
claimed  in  the  petition,  the  measure  of  dam- 
ages  In  every  case  is  such  sum  as  wUl  rea- 
sonably compensate  the  estate  of  the  deceas- 
ed for  the  destruction  of  his  irawer  to  earn 
money,  and  this  without  regard  to  the  amount 
sued  for.  In  some  Jurisdictions,  In  instruct- 
ing the  jury,  no  mention  Is  made  of  the 
amount  sued  for,  and  the  Jury  Is  left  to  say 
what  is  right  and  proper  under  the  circum- 
stances as  a  fair  compensation  for  the  value 
of  the  life  taken,  without  an  intimation  as  to 
wliat  sum  the  plaintiff  seeks  to  recover. 
There  is  much  to  be  said  In  favor  of  such  a 
practice;  but  In  this  state  the  universal  rule 
has  been  to  instruct  the  Jury  that  they  must 
award  such  a  siun  as  will  compensate  the  es- 
tate of  the  deceased  for  the  destruction  of 
his  or  her  power  to  earn  money,  not  exceed- 
ing, however,  the  amount  sued  for.  We  fall 
to  see  wherein  the  omission  of  the  words  "the 
amount  sued  for"  or  "the  amount  claimed  In 
the  petition"  In  any  wise  prejudiced  aprel- 
lant's  rights.  The  Jury  was  In  fact  limited 
in  its  award  to  $30,000,  and  this  was  the 
amount  sued  for. 

Instructions  in  which  these  words  were 
omitted  have  frequently  been  approved  by 
this  court.  In  Schneider  v.  McOUl,  64  S.  W. 
835,  23  Ky.  Law  Rep.  587,  the  instruction 
fixing  the  measure  of  damages  authorized  a 
recovery  for  both  compensatory  and  punitive 
damages,  the  instruction  closing  with  these 
words,  "but  in  no  event  to  exceed  the  sum 
of  $5,000."    This  was  the  amount  claimed  la 
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tbe  petition,  though  the  instruction  did  not 
so  state.  That  case  was  reversed  and  that 
lostmctlon  condemned,  but  not  on  account  of 
Its  fallnre  to  state  that  the  $3,000  was  the 
amount  sued  for  or  the  amount  claimed  In  the 
petition.  Again,  in  Cross  v.  Illinois  Central  R. 
E.  Co.,  110  S.  W.  290,  where  the  case  was  re- 
versed and  remanded  for  a  new  trial,  and  the 
court  directed  to  give  certain  instructions  pre- 
pared by  this  court,  in  the  instrnctlou  fixing 
tbe  measure  of  damages  the  court  was  told  to 
direct  a  recovery  "not  exceeding  in  all  the  sum 
of  $10,000."  This  was  the  amount  sued  for, 
tbongh  in  the  instruction  the  jury  was  not 
80  told.  In  Weiskoff  v.  Ritter,  97  S.  W. 
1120,  29  Ky.  Law  Rep.  1269,  the  lower  court 
had  instructed  the  Jury  that  they  might 
award  damages,  compensatory  and  punitive, 
"not  exceeding  in  all  $10,000,"  and  upon  con- 
sideration here  this  instruction  was  approv- 
ed. Again,  In  Crocker  v.  Haley,  02  S.  W.  674, 
the  case  was  reversed  and  the  lower  court 
directed  to  give,  in  lieu  of  certain  instruc- 
tions given  upon  the  former  trial,  an  instruc- 
tion defining  the  measure  of  damages,  in 
which  the  jury  was  limited  in  its  finding  to 
a  sum  "not  exceeding  In  all  $10,000,"  the 
words,  "the  amount  claimed  in  the  petition" 
or  "the  amount  sued  for,"  being  omitted  in 
this  Instruction.  The  addition  of  the  words 
"the  amount  sued  for"  or  "the  amount  claim- 
ed in  the  petition"  cannot  add  anything  to 
the  sam  which  plaintiff  is  entitled  to  recover, 
nor  can  their  omission  detract  therefrom. 
The  recovery  in  cases  for  injury  is  limited 
to  tbe  damage  done,  as  shown  by  the  proof, 
and  in  cases  of  death  to  such  sum  as  will 
compensate  the  estate  of  the  deceased  for  tbe 
destruction  of  his  or  her  power  to  earn  mon- 
ey. The  case  of  Gllbertson  v.  Forty-Second 
Street  Ry.  Co.,  14  App.  Div.  294,  43  N.  T. 
Sapp.  782,  relied  upon  by  counsel  for  appel- 
lant as  supporting  a  contrary  view,  cannot 
in  the  light  of  the  repeated  adjudications  of 
this  court  be  accepted  as  authority.  The 
reasoning  of  the  court  in  that  opinion  is 
highly  technical  and  tbe  conclusion  reached 
far  from  satisfactory. 

($]  Lastly,  it  is  urged  that  tbe  court  erred 
hi  failing  to  Instruct  the  jury  In  instruction 
No.  1  that  tbe  earning  power  of  the  deceased 
from  tbe  time  of  her  death  until  she  reached 
her  majority  oould  not  be  taken  into  consid- 
tfation;  that  is,  as  deceased  was  16  years 
of  age,  her  earning  power  belonged  to  her 
mother,  and  her  administrator  was  not  en- 
titled to  recover  for  this  period.  The  fault 
of  tms  argument  lies  in  the  fact  that  the 
right  of  the  parent  to  the  services  of  a  child 
ceases  with  its  death.  Tbe  moment  that 
Bessie  E.  Engleman  was  killed  the  right  of 
the  parent  to  her  services  ceased.  This  ques- 
tion was  directly  involved  in  tbe  case  of 
Harris 't.  Kentucky  Timber  &  Lumber  Co., 
43  S.  W.  482;  46  S.  W.  94,  19  Ky.  Law  Rep. 


1731,  where  the  court  said:  "It  is  a  familiar 
principle  of  common  law  that  the  death  of  a 
human  being  could  not  be  complained  of  as 
an  injury  in  a  cIvU  court  It  could  not  be 
made  the  grounds  for  an  action  for  damages. 
It  is  only  when  the  statute  or  Constitution 
provides  for  recoveries  for  injuries  resulting 
in  death  that  an  action  can  be  maintained. 
*  •  •  The  right  of  the  father  to  the  serv- 
ices of  his  son  ceased  and  determined  at  his 
death." 

Hence  the  parents  of  the  deceased  child 
could  not  sue  for  loss  of  services  as  their 
right  to  such  services  ceased  with  her  death. 
The  award,  in  cases  of  this  character,  is 
not  for  services,  but  for  tbe  destruction  of 
tbe  decedent's  power  to  earn  money.  As 
held  in  L.  &  N.  R.  R.  Co.  v.  Kimble's  Admx., 
140  Ky.  759,  131  S.  W.  790,  a  girl  9  years 
old  has  an  expectancy  of  living  39  years 
longer.  "Her  expectancy  is  hers,  not  her 
father's,  though  her  services,  until  she  is 
21  years  old,  may  belong  to  him.  But  the 
Jury  do  not  award  compensation  for  her  la- 
bor. It  is  for  the  destruction  of  her  power 
to  earn  money,  a  power  which  is  hers  alone, 
and,  while  it  may  be  difficult  to  prove,  is 
nevertheless  of  certain  and  substantial  value." 

A  different  rule  would  undoubtedly  apply 
if  this  were  an  action  for  damages  resulting 
from  an  injury,  when,  in  such  case,  the  par- 
ent would  be  entitled  to  recover  for  loss  of 
services  during  the  minority  of  his  child,  and 
the  child  would  be  entitled  to  recover  for 
any  permanent  impairment  of  its  power  to 
earn  money.  But  as  the  right  of  the  parent 
to  the  services  of  the  child  ceased  with  the 
death  of  the  cliild,  no  cause  of  action  ex- 
ists in  the  parent  for  loss  of  services,  and 
the  only  action  which  may  be  maintained  in 
such  cases  is  one  for  the  destruction  of  tbe 
decedent's  power  to  earn  money.  Hence  the 
court  did  not  err  in  refusing  to  modify  in- 
struction No.  1  as  indicated  by  appellant  it 
should  have  been. 

Upon  tbe  whole  case  we  fail  to  find  any 
error  which  would  justify  a  reversal.  Two 
Juries  have  heard  the  facts,  and  in  their 
•verdicts  have  said  that  $10,000  is  a  fair  and 
reasonable  compensation  to  tbe  estate  of 
deceased  for  the  destruction  of  her  power  to 
earn  money,  and  we  are  unwilling  to  disturb 
that  finding. 

Judgment  affirmed. 


MADISON  COUNTY  FISCAL  COURT  r. 
McCHORD,  Sheriff. 

(Court  of  Appeals  of  Kentucky.    Dec  7,  1911.) 

1.  Taxation   ({  540*)— Collkction— Diffeb- 
XNT  Fdnds. 

All  taxes  levied  by  the  fiscal  court,  for 
whatever  purpose,  Including  a  special  uHx  to 
create  a  sinking  fund  to  pay  a  railroad  debt, 
constitute  one  fund  for  the  purpose  of  estimat- 
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ing  tbe  sheriff's  commissions  for  collecting  the 
same. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  649.*] 

2.  Statutes  (J  162*)— Subsequent  Genebal 
Law— Repeal  of  Special  Act. 

Under  Const.  S  1,  of  the  schedule  providing 
for  uniformity  of  the  laws  throughout  the  state 
and  for  tbe  repeal  of  inconsistent  laws,  Ky.  St 
§  1720  (Kussell's  St.  {  2731),  enacted  in  1893, 
fixing  the  sheriffs  compensation  for  collecting 
county  revenue  at  lO  per  cent,  on  the  first 
$5,000  and  4  per  cent  of  the  residue,  repealed 
so  much  of  the  Special  Acts  of  1890  (Laws  1889- 
90,  c.  1390),  auuiorizing  the  creation  of  a  rail- 
road aid  deht  by  Madison  county  and  providing 
a  tax  to  create  a  sinking  fund,  as  declared  that 
the  sheriff  or  other  officer  collecting  tbe  tax 
should  receive  10  per  cent,  on  tbe  first  $6,000 
and  4  per  cent,  of  the  residue  so  collected,  as  in 
tbe  case  of  state  taxes;  tbe  sheriff's  compensa' 
tion  thereafter  being  entirely  fixed  by  Ky,  St.  i 
1729,  prescribing  the  compensation  for  the  col- 
lection of  county  revenue  genfrally. 

[Ed.  Note.— For  other  cases,  see  Statutet, 
Cent  Dig.  §S  236-23T;   Dec.  Dig.  {  ie2.»] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

Gontroveray  between  David  A.  McOhord,  as 
Sberltr  of  Madison  County,  and  the  Madison 
County  Fiscal  Court  Judgment  for  the 
former,  and  tlie  latter  appeals.    Reversed. 

O.  P.  Jackson,  for  appellant  John  C. 
Cbenault,  for  appellee. 

CARROLL,  J.  This  controversy  came  up 
between  the  fiscal  court  of  Madison  county 
and  the  sheriff  of  the  county  in  respect  to 
tbe  commission  tbat  the  sheriff  was  entitled 
to  charge  and  receive  for  collecting  a  tax 
levied  by  the  fiscal  court  of  Madison  county 
for  the  purpose  of  creating  a  slnldng  fund 
to  pay  a  railroad  debt  created  by  tbe  coun- 
ty under  authority  of  an  act  of  the  Leg- 
islature passed  In  1890,  Laws  1889-90,  c. 
1390.  The  act  made  It  the  duty  of  the 
sheriff  to  collect  any  taxes  levied  under 
antborlty  of  the  act  and  also  required  that 
he  execute  a  special  bond  for  tbe  faittafal 
performance  of  the  duties  in  the  collection 
and  disbursement  of  the  taxes.  And  further 
provided  that  "the  sheriff  or  other  officer 
collecting  said' taxes  shall  receive  the  same 
compensation  as  are  allowed  by  law  for  the 
time  being  for  collecting  state  revenoe."  In 
other  sections  of  the  act  it  is  provided  that 
the  sheriff  shall  pay  to  the  commissioner  ap- 
pointed for  that  purpose  all  tbe  taxes  col- 
lected by  him  within  seven  months  from  the 
time  the  tax  Is  levied,  and  subjects  the  sher- 
iff to  a  high  penalty  for  his  failure  to  so 
collect  and  pay  over  the  tax.  As  the  general 
law  allows  the  sheriff  for  collecting  the  state 
revenue  10  per  cent  on  the  first  $6,000  and 
4  per  cent  on  the  residue,  it  is  the  conten- 
tion of  the  sheriff  that  this  railroad  tax 
should  be  treated  as  a  separate  fund  and 
that  be  shonld  be  allowed  as  commission  for 


collecting  it  the  per  cent  named  in  tbe 
special  act  or  10  per  cent  on  the  first  $5,000 
and  4  pet  cmt  on  the  remainder.  On  tbe 
other  hand.  It  is  tbe  contention  of  the  fiscal 
court  that  this  railroad  tax  is  to  be  treated 
as  a  part  of  the  revenue  of  the  county,  and 
tbat,  as  the  whole  revenue  of  tbe  county  col- 
lected by  the  sheriff  Is  to  be  treated  as  one 
fund,  the  sheriff  Is  only  entitled  to  receive 
10  per  cent  on  the  first  $5,000  and  4  per 
cent  on  the  residue.  In  other  words.  If  tbe 
sheriff  is  right,  his  commission  for  collecting 
this  tax  in  1910,  which  amounted  to  $7,038.- 
25,  would  be  10  per  cent  on  the  first  $5,000 
and  4  per  cent,  on  the  residue,  or  a  total  of 
$681.53,  while  If  the  contention  of  the  fiscal 
court  is  correct  he  is  only  entitled  to  four 
per  cent,  for  collecting  this  tax,  or  $281.53. 

[1]  Section  1729  of  the  Kentucky  Statutes 
(section  2731,  Russell's  St),  fixing  the  com- 
pensation that  the  sheriff  shall  be  entitled 
to  for  collecting  the  county  revenue,  provides 
that  "the  sheriff,  for  collecting  the  county 
revenue,  ten  per  cent  on  the  first  five  thou- 
sand dollars,  and  four  per  cent  upon  tbe 
residue."  And  it  has  been  held  in  Mont- 
gomery County  Court  v.  Cbenault,  47  S.  W. 
457,  20  Ky.  Law  Rep.  704,  Pendleton  ▼.  Mc- 
Millan, 104  Ky.  816,  48  8.  W.  154,  20  Ky. 
Law  Rep.  1017,  Pence's  Adm'r  v.  Nelson 
County,  107  Ky.  67,  53  S.  W.  25,  21  Ky.  Law 
Rep.  724,  Little  V.  Strow,  112  Ky.  527,  66  S. 
W.  282,  23  Ky.  Law  Rep.  1829,  and  Hall  y. 
Ballard  County,  140  Ky.  84,  180  8.  W.  975, 
as  well  as  in  other  cases,  that  all  of  the  tax- 
es levied  by  the  fiscal  court  and  collected. 
or  that  may  be  collected  by  the  sheriff,  for 
whatever  purpose  levied,  constitute  one  fand, 
and  that,  in  estimating  the  sherlfTs  commis- 
sion for  collecting  these  taxes,  he  is  to  be 
allowed  commission  on  them  as  a  single 
fund. 

[2]  But  it  is  insisted  by  counsel  for  tbe 
sheriff  tbat  as  this  railroad  fund  is  to  be 
collected  at  a  different  time  from  the  re- 
mainder of  the  county  taxes,  and  the  sheriff 
is  required  to  execute  a  special  separate  bond 
on  account  of  it,  and  tbe  act  under  which 
the  tax  is  collected  fixes  the  commission  tbe 
sheriff  shall  recelte,  these  provisions  of  tbe 
act  take  it  out  of  the  general  rule  referred 
to  in  the  cases  mentioned  and  there  is  mncb 
force  in  this  argument.  But,  all  of  these 
questions,  except  the  one  growing  out  of  tbe 
fact  tbat  tbe  act  under  which  this  tax  1b  col- 
lected fixes  the  commission  of  the  sherlft, 
were  directly  ruled  In  the  cases  cited.  In 
the  McMillan  Case  a  turnpike  tax  levied,  by 
the  fiscal  court  was  collected,  in  the  Nelson 
County  Case  a  courthouse  tax  levied  by  tbe 
fiscal  court  was  collected,  In  the  Ballard 
County  Case  a  school  tax  levied  by  the  fiscal 
court  was  collected,  and  in  the  Strow  Case 
a  railroad  tax  levied  by  the  fiscal  court  was 
collected.  It  will  thus  be  seen  that  the  conrt 
has  extended  the  rule  of  treating  all  taxes 
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levied  by  the  fiscal  court  as  one  fund  to  al- 
most every  possible  case  that  could  come  up. 
If,  therefore,  the  right  of  the  sheriff  to  the 
commission  claimed  by  him  cannot  be  sus- 
tained on  the  ground  that  the  special  act 
aathorizing  the  levy  and  collection  of  this 
tax  fixed  his  compensation  at  a  sum  different 
from  that  fixed  by  the  general  law,  we  are 
controlled  by  the  ruling  fai  the  cases  men- 
tioned. In  this  view  of  the  case,  the  only 
open  question  is:  Was  so  much  of  the  spe- 
dal  act  as  fixes  the  compensation  repealed 
by  the  gmeral  law  fixing  the  compensation 
of  sheriffs  for  collecting  the  county  revenue? 

That  there  is  irreconcilable  conflict  be- 
tween the  special  act  and  the  general  act 
must  be  conceded,  because  the  special  act  as 
applied  to  the  case  before  us  gives  to  tbe 
sherifT  10  per  cent  on  the  first  $5,000  of  the 
rallroacl  tax  and  4  per  cent  on  the  remaind- 
er, as  that  is  the  compensation  fixed  for  the 
collection  of  state  revenue  by  section  4168 
of  the  Kentucky  Statutes  (section  6028,  Rus- 
sell's  St),  while  under  section  1729.  supra, 
he  would  only  be  allowed  4  per  cent  com- 
mission for  collecting  this  tax.  That  the 
I^egislature  has  authority  to  change  the  com- 
pensation to  which  officers  are  entitled,  pro- 
vided the  change  does  not  affect  their  com- 
pensation during  the  term  for  which  they 
are  elected,  is  too  well  settled  to  need  even 
the  citation  of  authority  in  support  of  it 
Section  1729  of  the  Kentucky  Statutes,  fix- 
ing the  sherlfTs  commission  for  collecting 
connty  revenue,  became  a  law  in  1893,  many 
years  before  tbe  present  sheriff  was  elected 
to  office,  and,  of  course,  if  Its  provisions  are 
applicable  to  this  tax,  be  is  only  entitled  to 
the  commission  therein  allowed,  provided 
this  section  repeals  the  special  act  to  the  ex- 
tent it  la  In  conflict  with  it.  In  section  1 
of  the  schedule  to  tbe  Constitution  it  is  pro- 
vided that:  "AU  laws  of  this  commonwealth 
in  force  at  the  time  of  the  adoption  of  this 
Constitution,  not  inconsistent  therewith, 
shall  remain  in  full  force  until  altered  or 
repealed  by  the  General  Assembly.  ♦  •  • 
The  provisions  of  all  laws  which  are  Incon- 
sistent with  this  Constitution  shall  cease  up- 
on Ite  adoption,  except  that  all  laws  which 
are  inconsistent  with  such  provisions  as  re- 
quire legislation  to  enforce  them  shall  re- 
main in  force  until  sndi  legislation  is  had, 
bnt  not  longer  than  six  years  after  the  adop- 
tion of  this  Constitution,  unless  sooner 
amended  or  repealed  by  the  General  Assem- 
bly." 

It  was  the  dominant  purpose  of  the  Con- 
stitution, except  where  otherwise  provided, 
to  have  the  laws  of  the  state  uniform  as  far 
as  it  was  practicable  to  make  them  so  by 
general  legislation;  and  this  constitutional 
bitent  has  frequentiy  been  applied  and  up- 
held by  tbis  court  In  cases  where  there  was 
conflict  between  special  acts  enacted  prior 
to  the  adoption  of  tbe  Constitution  and  gen- 


eral legislation  covering  the  same  Bubject- 
matter  oiacted  after  the  adoption  of  tbe 
Constitution.  In  Joyes  v.  Jefferson  County 
Fiscal  Court  106  Ky.  615,  51  S.  W.  435,  21 
Ky.  Law  Rep.  199,  the  QiieBtion  before  the 
court  was  whether  or  not  a  general  law 
passed  in  1892  after  the  adoption  of  tbe  Con- 
stitution, providing  that  tbe  county  Judge 
and  eight  Justices  should  constitute  the  fis- 
cal court  of  the  coimty,  repealed  an  act  of 
1888  placing  the  fiscal  affairs  of  the  county 
in  the  hands  of  commissioners,  and  in  an 
elaborate  opinion  It  was  held  that  it  did.  To 
tbe  same  effect  Is  Richardson  v.  Boske,  111 
Ky.  893,  64  S.  W.  919,  23  Ky.  Law  Rep.  1209 ; 
Mclnemey,  Sheriff,  v.  Huelfeld,  116  Ky.  28, 
76  S.  W.  237,  25  Ky.  Law  Rep.  272 ;  Camp- 
bell County  V.  Newport  A  Cincinnati  Bridge 
Co.,  112  Ky.  659,  66  S.  W.  526,  23  Ky.  Law 
Rep.  2056.  In  Commonwealth  v.  Porter,  113 
Ky.  575,  68  8.  W.  621,  24  Ky.  Law  Rep.  364, 
the  question  before  tiie  court  was  whether 
or  not  a  bank  officer  guilty  of  embezzlement 
should  or  could  be  punished  under  a  provi- 
sion in  the  special  act  chartering  the  bank, 
passed  many  years  before  the  adoption  of 
the  present  Constitution,  or  under  the  gen- 
eral law  relating  to  embezzlement  enacted 
after  the  Constitution.  The  court  held  that 
the  general  law  controlled. 

We  think  the  case  before  us  presenta  con- 
crete examples  of  special  and  general  leg- 
islation that  are  in  direct  conflict  with  each 
other,  and  while  recognizing  the  general  rule 
of  construction  that  a  local  or  special  act  Is 
not  repealed  by  the  enactment  of  a  general 
one  covering  the  same  subject,  unless  it  ex- 
pressly so  declares  or  it  follows  by  neces- 
sary implication  that  the  lawmaking  depart- 
ment of  the  government  so  Intended,  we  are 
of  the  opinion  that  the  general  law  relating 
to  the  compensation  of  the  sheriff  repealed 
by  necessary  implication  the  special  act  re- 
ferred to.  A  case  in  point  Is  City  of  Louis- 
ville V.  Vreeland,  140  Ky.  400,  181  S.  W.  195. 
In  that  case  it  appears  from  the  opinion  that 
the  Louisville  Gas  Company  was  incorporat- 
ed by  an  act  of  March  1888  (Sp.  Laws  1888, 
c.  558).  In  one  section  of  the  act  it  waa 
provided  that  the  mayor  of  the  dty,  with 
the  approval  of  the  general  council,  should 
appoint  a  gas  Inspector  at  a  salary  of  $3,000 
per  year.  This  act  continued  In  force  with- 
ont  amendment  until  1909,  when  Vreeland 
was  appointed  by  the  mayor  as  gas  inspector 
for  the  term  of  four  years.  The  charter  of 
the  dty  of  Louisville  does  not  expressly  pro- 
vide for  tbe  appointment  of  a  gas  inspector ; 
but  the  dty  council,  under  tbe  general  au- 
thority conferred  by  the  charter,  enacted  an 
ordinance  in  1908  providing  that  tbe  salary 
of  gas  Inspector  should  be  $1,800  a  year. 
For  the  purpose  of  having  it  determined 
wbether  Vreeland  was  entitted  to  a  salary 
of  $3,000  under  the  act  of  1888  or  $1,800  a 
year   under  the  ordinance,  an   agreed  case 
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was  made  up,  and  it  was  held  tbat  so  mucb 
of  the  act  of  1888  as  was  In  conflict  wltb 
the  city  ordinance  enacted  under  aathority 
of  the  charter  was  repealed.  In  the  course 
of  the  opinion  the  court  said:  "The  Consti- 
tution required  all  the  municipaiities  in  the 
state  to  be  governed  by  general  laws.  All 
the  special  acts  governing  any  of  the  munic- 
ipalities were  repealed  by  the  general  law 
adopted  by  the  Legislature  pursuant  to  the 
constitutional  requirement  for  the  govern- 
ment of  the  cities  of  the  state.  It  is  not 
necessary  that  section  9  of  the  charter  of 
Louisville  Gas  Company  should  be  specifi- 
cally repealed.  The  general  law  passed  pur- 
suant to  the  Constitution  conferred  all  the 
laws  of  the  state  governing  municipalities. 
All  previous  special  legislation  as  to  this  city 
necessarily  ceased  when  the  general  laws 
were  passed.  •  •  ♦  If  the  provisions  un- 
der consideration  are  in  force  as  to  the  city 
of  Louisville,  then  similar  provisions  as  to 
other  cities  of  the  state  are  also  In  force, 
and  the  government  of  the  cities  will  not  be 
under  general  laws  passed  by  the  Oeneral 
Assembly  for  that  purpose,  but  under  them 
and  the  existing  special  acts  in  force  when 
the  Constitution  was  adopted.  The  purpose 
of  the  adoption  of  the  Constitution  was  to 
do  away  wltb  all  this  mass  of  special  legis- 
lation as  to  the  government  of  the  cities  of 
the  state  and  to  have  one  uniform  law  for 
all  cities  of  the  same  class. 

Another  case  directly  in  point  is  Alexander 
y.  Owen  County,  136  Ky.  420,  124  S.  W.  386. 
In  that  case  the  sheriff  claimed  that  under 
a  special  act  passed  before  the  adoption  of 
the  present  Constitution  for  the  benefit  of 
sheriffs  of  Owen  county,  he  was  entitled  to 
7  per  cent  commission  in  place  of  the  10  per 
cent  on  the  first  $5,000  and  the  4  per  cent 
on  the  residue,  allowed  by  the  general  law. 
In  rejecting  this  contention  the  court  said: 
"Section  106  of  the  Constitution  requires 
that  the  fees  for  the  county  officers  shall  be 
regulated  by  law,  and  that  means  under  sec- 
tions 59,  60,  Const,  a  general  law  applicable 
alike  to  every  officer  of  the  class.  The  spe- 
cial act  applying  to  Owen  county  was  re- 
pealed by  the  general  law  subsequently  en- 
acted regulating  the  fees  of  the  sheriffs  gen- 
erally, as  being  utterly  repugnant  thereto. 
It  is  of  the  class  of  local  tax  statutes,  special 
municipal  acts,  and  that  host  of  enabling 
and  partial  acts  so  rife  under  the  former 
Constitution  as  to  have  grown  into  an  abuse, 
calling  into  being  the  convention  to  frame 
a  new  Constitution,  the  dominant  feature  of 
which  is  uniformity,  and  equal  benefits  and 
burdens  in  the  matter  of  government  The 
fiscal  court  was  without  lawful  power  to 
agree  to  a  different  rate  than  fixed  by  the 
statute.;' 

Wherefore  the  Judgment  of  the  lower  court 
is  reversed,  with  directions  to  enter  a  Judg- 
ment in  conformity  with  this  opinion. 


BANKS  T.  COMMONWBAI/FH. 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1911.) 

1.  CONSTJTUTIONAI.  LA.W  (S  26*)— Leoislativb 
Power — Constitdtional  Limitations. 

The  Legislature  has  power  to  pass  any 
laws  not  prohibited  by  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  J  30;   Dec.  Dig.  i  20.* J 

2.  Courts   ({   64*)— Spboiai,   Tbsiis— Statu- 
tory AUTHORITZ. 

Const.  §  131,  providing  that  there  shall  be 
at  least  three  regular  terms  of  a  circuit  in  each 
county  in  every  year,  does  not  prohibit  special 
terms,  and  the  Legislature  may  provide  for  spe- 
cial terms  as  is  done  by  Ky.  St  i  964  (Russell's 
St  §  2811),  authorizing  special  terms  when  nec- 
essary to  transact  the  business  of  the  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Wg.  §§  218-229;  Dec.  Dig.  §  64.*] 

3.  Courts  (i  32*)— Courts  of  General  Jubis- 
DicnoN— Proceedings— Presumptions. 

The  circuit  court  is  a  court  of  general  ju- 
risdiction, and,  when  calling  a  special  term  as 
authorized  by  Ky.  St  {  964  (Russell's  St  i 
2811),  its  record  need  not  show  the  facts  nec- 
essai7  to  justify  the  exercise  of  the  power  to 
call  a  special  term,  but  a  party  assail iag  the  or- 
der must  affirmatively  show  that  the  court  did 
not  have  jurisdiction  to  so  act 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  §i  134,  137,  139 ;   Dec  Dig.  |  32.*] 

4.  Criminal  Law  ({  456*)— Opinions  of  Nok- 

KXPEBT    WiTNESBES— ADMISSIBILITT. 

A  nonexpert  witness  who  of  liis  own  knowl- 
edge testifies  to  the  habits,  conduct  and  con- 
versation of  accused,  relying  on  the  defense  of 
insanity,  and  showing  that  he  was  a  paranoiac, 
may  give  his  opinion  whether  accused  was  of 
sound  or  unsound  piind,  and  whether  he  had 
sufficient  mind  to  know  right  from  wrong. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent. Dig.  S  1045;   Dec  Dig.  {  456.*] 

6.  Gbihinal  Law  (J  456*)— Opinions  of  Non- 
expert Witnesses— Aduisbibilitt. 

A  nonexpert  witness  who  of  his  own  knowl- 
edge testifies  as  to  tlie  habits,  conduct,  and  con- 
versation of  accused  relying  on  the  defense  of 
insanity,  and  who  I>a8e8  his  opinion  of  the  men- 
tal soundness  of  accused  on  a  long  series  of  in- 
cidents surveyed  as  a  whole,  may  give  his  opin- 
ion as  to  the  mental  soundness  of  accused, 
though  unable  to  express  an  opinion  as  to  tlie 
condition  of  the  mind  of  accused  at  the  moment 
be  committed  the  crime  charged ;  the  insanity 
relied  on  not  being  a  sudden  disturbance  of  the 
mental  faculties,  but  the  result  of  a  gradual 
growth. 

[Ed.    Note.— For   other   cases,   see    Criminal 
Law,  Cent  Dig.  S  1045;   Dec  Dig.  f  456.*] 

6.  CfiunNAL  Law  (§  456*)— Opinions  of  Nok- 
expert  Witnesses— Aduissibiuty. 

Where  accused,  relying  on  the  defense  of 
insanity  and  showing  tbat  he  was  a  paranoiac, 
showed  by  a  number  of  nonexpert  witnesses 
that  his  affliction  made  itself  known  to  them  in 
numerous  ways  that  attracted  their  attention, 
a  nonexpert  was  properly  permitted  to  testify 
that  in  bis  opinion  accused  was  sane  and  could 
distinguish  between  right  and  wrong,  as  against 
the  objection  that  no  one  but  a  medical  esp<irt 
could  understand  the  disease. 

[EM.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  1045 ;  Dec.  Dig.  {  456.*] 

7.  Criminal  Law  (|  48*)— "Insanitt"  as    a. 
Defense. 

Insanity,  whatever  its  form,  to  l)e  an  ex- 
cuse for  crime,  must  be  the  result  of  mental 
unsoundness,  leaving  one  without  sufficient  rea- 
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son  to  know  what  he  is  doing  or  to  know  right 
from  wrong,  or  withont  sufficient  will  power  to 
gorem  his  actions  by  reason  of  an  insane  im- 
pulse which  he  cannot  control  or  resist. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  53-58;    Dec.  Dig.  §  48.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  pp.  8635-3644;   toI.  8,  p.  T688.] 

8.  Homicide  ({  340*)— Habulbss  Ebbor— In- 

STBUCrlONB. 

Where  accused  under  the  evidence  was  ei- 
ther guilty  of  murder  or  entitled  to  an  acquit- 
tal on  the  ground  of  insanity,  the  failure  to 
define  the  words  "malice  aforethought"  In  the 
instructions  submitting  mnrder  was  not  rever- 
sible  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {f  716-720;   Dec.  Dig.  i  340.*] 

Appeal  from  Circnlt  Court,  Todd  Cdunty. 
Morris   Banks   was   convicted  of   murder, 
and  he  appeals.    Affirmed. 

S.  Walton  Forgy  and  Dorsey  k  Stanley, 
for  appellant  Selden  Y.  Trimble,  Jas. 
Breathitt,  Atty.  Gen.,  Trimble  &  Bell,  and 
Theo  B.  Blakey,  Asst  Atty.  Gen.,  for  tbe 
Commonwealth. 

CARROLL,  J.  The  appellant  under  an  In- 
dictment charging  him  with  the  murder  of 
Mrs.  Elizabeth  Sebree  was  convicted  and 
sentenced  to  confinement  In  the  state  peni- 
tentiary for  life.  His  only  defuse  was  that 
at  the  time  of  the  homicide  he  was  afflicted 
with  that  species  of  insanity  known  as  "par- 
anoia," and  therefore  not  responsible  for  his 
act. 

Before  considerlnjr  the  law  applicable  to 
his  defense,  the  questions  raised  as  to  the 
admissibility  of  evidence,  and  the  correct- 
ness of  the  instmctlons,  we  will  dispose  of 
some  preliminary  iquestlons  presented  by 
counsel.  The  appellant  was  indicted  by  the 
grand  jury  of  Todd  county  in  December, 
1910.  At  the  March  term,  1911,  the  prose- 
cntlon  was  continued — ^not  to  the  next  regu- 
lar term  of  the  court  which  convened  in 
July,  1911,  but  to  a  special  term  which  was 
called  for  May  5,  1011,  and  at  this  special 
term  the  trial  was  Altered  Into  and  con- 
cluded. The  order  of  court  altered  at  the 
March  term  calling  the  special  term  and  set- 
ting this  case  for  trial  thereat  Is  as  follows: 
"It  appearing  that  It  Is  necessary  in  order 
to  transact  the  business  of  this  court,  it  is 
now  ordered  that  a  special  term  of  the  Todd 
drcnit  court  be  and  it  Is  hereby  called  to 
meet  at  Elkton,  Todd  county,  Kentucky,  on 
Friday,  the  5th  day  of  May,  1911,  for  the 
trial  of  the  case  of  the  Commonwealth  of 
Kentucky  v.  Morris  Banks,  on  the  charge  of 
willful  murder;  and  said  court  will  continue 
until  said  case  is  tried  and  disposed  of,  to 
all  of  which  the  defendant  by  his  attorney 
objects  and  excepts,"  It  is  now  the  conten- 
tion of  counsd  for  the  appellant  that  this 
order  calling  the  special  term  must  be  treat- 
ed as  void,  and  therefore,  as  the  trial  of  ap- 
pellant was  not  had  at  a  term  of  the  circuit 


court  called  or  held  under  authority  of  law, 
it  must  be  treated  as  a  nullity,  and  the  judg- 
ment of  conviction  set  aside.  The  argument 
made  In  support  of  this  is  that  the  circuit 
judge  in  calling  special  terms  exercises  a 
limited  jurisdiction,  and  has  no  authority 
to  make  the  call  unless  It  appears  that  the 
business  cannot  be  transacted  at  and  during 
the  regular  term  fixed  by  the  statute;  and 
th^  when  a  special  term  Is  called,  the  order 
of  the  court  calling  It  must  set  out  as  a  ju- 
risdictional fact  the  reasons  why  It  Is  neces- 
sary to  call  the  term.  It  Is  provided  in  sec- 
tion 131  of  the  Constitution  that  "there  shall 
be  at  least  three  regular  terms  of  the  cir- 
cuit court  in  each  county  every  year."  In 
compliance  with  this  section  of  the  Consti- 
tution, provision  is  made  in  section  965  of 
the  Kentucky  Statutes  (section  2812,  Rus- 
sell's St.)  for  the  holding  of  three  regular 
terms  of  the  circuit  court  In  each  county  in 
tbe  state  except  In  those  In  which  they  are 
courts  of  continuous  session.  The  Constitu- 
tion does  not  mention  special  terms  of  the 
circuit  court  or  make  any  provision  for  the 
calling  of  such  terms.  Special  terms  ere 
neither  prohibited  nor  authorized  by  the 
Constitution,  but  this  circumstance  does  not 
furnish  any  reason  why  the  Legislature 
should  not  make  provision  for  special  terms. 
[1]  It  Is  not  at  all  essential  to  the  validi- 
ty of  legislation  that  there  should  be  ex- 
press warrant  for  it  In  the  Constitution. 
The  well-established  principle  controlling  tbe 
state  Legislature  Is  that  It  has  authority 
to  pass  such  laws  as  are  not  prohibited  by 
the  Constitution.  When  there  Is  no  consti- 
tutional limitation  upon  Its  authority,  the 
Legislature  may  act  Orlswold  v.  Hepburn, 
2  Duv.  20;  L.  ft  N.  R.  R.  CO.  T.  Herndon, 
126  Ky.  680,  104  S.  W.  732,  81  Ky.  Law 
Rep.  1069.  [2]  The  Legislature,  having  am- 
ple authority  to  provide  special  terms,  did 
80  In  section  964  of  the  Kentucky  Statutes 
(section  2811,  Russell's  St),  reading:  "In 
each  county  of  said  districts,  except  counties 
having  continuous  session,  there  shall  be 
held  each  year  the  number  of  terms  of  the 
circuit  court  provided  for  by  law,  and  the 
term  In  any  district  may  be  extended.  If 
the  business  requires,  so  that  It  does  not 
Interfere  with  any  other  term  In  the  district ; 
and  whenever  It  is  necessary  to  transact  the 
business,  a  special  term  may  be  held  in  any 
county,  either  by  an  order  entered  of  record 
at  the  last  preceding  regular  term  In  the 
county  or  by  notice  signed  by  the  judge  and 
posted  at  the  courthouse  door  of  tbe  county 
for  ten  days  before  tbe  special  term  is  held. 
Tbe  order  or  notice  shall  specify  the  day 
when  the  special  term  Is  to  commence,  and 
shall  give  the  style  of  each  case  to  be  tried, 
or  In  which  any  motion,  order  or  judgment 
may  be  made  or  entered  at  the  special  term. 
•  •  •  "  The  statute  leaves  to  the  circuit 
judge  or  the  Judge  holding  the  regular  term 
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the  right  to  order  a  special  term  -whenever 
It  Is  necessary  to  transact  the  business  of 
the  court  There  Is  no  limitation  Imposed  by 
the  statute  upon  the  authority  conferred. 
Of  course,  the  Legislature  could  not  make 
specific  proTislon  for  the  calling  of  special 
terms,  because  the  legislative  department 
could  not  know  in  advance  what  the  condi- 
tion of  the  business  in  any  given  district 
might  be  or  -whether  it  would  be  necessary 
to  have  special  terms  or  not;  and  so,  as  the 
power  to  order  special  terms  must  be  lodged 
In  some  person  or  tribunal,  it  Is  apparent 
that  the  Judge  of  the  court  Is  the  most  appro- 
priate person  to  be  vested  with  this  author- 
ity. In  the  conduct  of  the  business  of  the 
district  and  court  the  circuit  Judge  is  pre- 
sumed to  be,  and  Is,  better  advised  than  any 
other  person  as  to  the  necessity  of  holding 
special  terms  to  transact  -with  expedition  the 
business  of  the  court,  and  It  would  be  a 
most  extraordinary  state  of  case  tn  which 
we  -would  feel  inclined  to  interfere  -with  the 
Judgment  of  the  Judge  as  to  the  necessity 
for  calling  a  special  term.  Blimm  v.  Com- 
monwealth, 7  Bush,  320;  Huber  v.  Arm- 
strong, 7  Bush,  590 ;  White  v.  Commonwealth, 
120  Ky.  178,  85  S.  W.  753,  27  Ky.  Lav7 
Bep.  561;  Penman  v.  Commonwealth,  141 
Ky.  660,  133  S.  W.  540. 

[3]  Nor  is  counsel  correct  in  asserting  that 
the  circuit  court  or  the  Judge  thereof  la  call- 
ing a  special  term  is  a  court  of  limited  Ju- 
risdiction, and  therefore,  when  It  acts,  the 
record  must  show  the  facts  necessary  to 
confer  Jurisdiction — that  Is,  the  reason  why 
It  is  necessary  to  call  the  term.  It  is  true 
that,  when  courts  of  limited  Jurisdiction  act, 
the  record  must  show  the  existence  of  the 
Jurisdictional  facts.  1  Freeman  on  Judg- 
ments, S  123 ;  Jacob's  Adm'r  v.  L.  &  N.  B 
R.  Co.,  10  Bush,  263;  Taylor  v.  Moore,  112 
Ky.  830,  65  S.  W.  612,  23  Ky.  Law  Bep.  1572. 
But  the  circuit  court  is  not  a  court  of  limited 
or  special  Jurisdiction.  It  is  a  court  of  gener- 
al Jurisdiction,  and  the  presumption  of  validi- 
ty follows  all  orders  and  Judgments  made  and 
entered  by  it,  except  In  cases  in  -which  the 
statute  has  expressly  pointed  out  that  cer- 
tain facts  must  appear  in  the  record  before 
it  can  have  Jurisdiction,  which  it  does  not 
do  In  respect  to  the  matter  we  are  consider- 
ing. In  cases  In  which  the  statute  does  not 
expressly  point  out  the  Jurisdictional  facts 
necessary  to  confer  Jurisdiction,  the  party 
assailing  the  verity  of  Its  orders  and  Judg- 
ments must  aflSrmativelj  aho-w  that  it  did 
not  have  Jurisdiction.  It  is  not  necessary 
that  the  Jurisdictional  facts  should  appear  in 
the  record.  Freeman  on  Judgments,  §  122; 
Jacob's  Adm'r  v.  L.  &  N.  B.  B.  Co.,  supra; 
Crown  Beat  Estate  Co.  v.  Bogers„lS2  Ky. 
790,  117  S.  W.  276,  136  Am.  St  Rep.  202. 

Coming  now  to  the  merits  of  the  case,  Mrs. 
Sebree,  -whom  the  appellant  an  unmarried 
man  about  26  years  of  age,  killed,  was  his 
aunt,  a  widow  about  60  years  old,  and  a 
most  estimabls  woman.     She  -was  killed  In 


cold  blood,  without  excuse  or  provocation, 
on  the  streets  of  the  little  to-wn  of  Trenton 
about  10  o'clock  in  the  forenoon.  Briefly, 
the  facts  Immediately  relating  to  the  homi- 
cide are  these:  Appellant  went  to  the  borne 
of  a  Mr.  Cook  and  borrowed  a  shotgun. 
Leaving  the  residence  of  Mr.  Cook  in  « 
buggy,  he  drove  to  a  point  In  front  of  the  post 
office  in  Trenton.  As  he  drove  up,  Mrs.  Se- 
bree was  approaching  in  a  buggy  from  an- 
other direction.  Without  speaking  to  any 
one,  appellant  got  out  of  his  buggy,  walked 
a  few  steps  towards  the  buggy  in  which  Mrs. 
Sebree  sat,  and  without  any  exchange  of 
words  between  them  deliberately  raised  his 
gun  and  fired  both  barrels,  killing  her  in- 
stantly in  the  presence  of  a  number  of  per- 
sons who  were  within  a  few  feet  of  him. 
He  then  returned  to  his  own  buggy,  placed 
the  gun  in  the  rear  thereof,  and  walked 
down  the  street  towards  his  father's  borne. 
On  the  way  he  met  a  Mr.  Denton  and  got  In 
the  buggy  with  him,  and  drove  to  his  fa- 
ther's, and,  while  thus  riding,  he  met  his 
sister  and  cousin,  and  said  to  them  In  sub- 
stance: "You  need  not  go  to  Elkton.  I 
have  shot  and  killed  Aunt  Bettye." 

The  commmonwealth  finds  a  motive  for 
this  atrocious  crime  in  the  fact  that  by  the 
death  of  Mrs.  Sebree  appellant  and  his  fam- 
ily would  receive  by  inheritance  quite  a  large 
estate.  Mrs.  Sebree  was  the  widow  of  F.  A. 
Sebree,  an  uncle  of  appellant  and  a  son  of 
Col.  E.  6.  Sebree.  F.  A.  Sebree  died  in 
1908,  leaving  by  will  his  large  estate  in  fee 
to  his  wife.  The  probate  of  the  will  was 
resisted  in  the  county  court  by  the  heirs  of 
Col.  E.  G.  Sebree,  but  in  that  court  the  will 
was  probated.  No  appeal  had  been  prosecut- 
ed from  the  probate  of  the  wUl  at  the  time 
of  the  homicide,  but  the  statute  allows  five 
years  in  which  to  take  the  appeal,  so  that 
there  was  yet  ample  time  in  whidi  to  pros- 
ecute it  It  appears  that  Mrs.  Sebree  for 
some  time  before  she  was  killed  had  been 
negotiating  for  the  sale  of  all  of  the  real 
estate  devised  to  her  by  the  will,  and  that 
as  soon  as  the  contestants,  including  appel- 
lant, learned  of  her  purpose,  they  began  to 
take  steps  to  prosecute  their  appeal,  and 
thus  prevent  the  sale.  On  the  day  of  the 
homicide,  they  had  arranged  to  perfect  the 
appeal,  add  Mrs.  Sebree  was  in  Trenton  on 
that  day  for  the  purpose  of  executing  a  con- 
veyance to  the  land,  which  would  have  been 
completed  except  for  her  death  before  the  ap- 
peal could  be  perfected;  and,  if  the  sale  bad 
been  dosed  before  the  api)eal  was  taken,  the 
purpose  of  the  appeal  would  in  a  large 
measure  be  defeated.  It  is  the  theory  of 
the  commmonwealth  that  the  appellant  was 
so  incensed  at  his  aunt  because  she  was 
taking  measures  to  keep  the  estate  out  of 
the  possession  of  the  contestants  that  he 
was  induced  by  this  feeling  of  anger  and 
greed  to  take  her  life. 

On  the  trial  appellant  did  not  testify,  bat 
many  witnesses  Introduced  in  his  behalf  gave 
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e?ldenoe  tending  to  snpport  his  plea  of  In- 
eanltr.  The  eyldence,  as  la  usual  when  the 
defense  of  In8anlt7  Is  relied  on,  took  a  wide 
range,  and  called  forth  every  noticeable  In- 
cident In  the  life  xtt  appellant  from  early 
boyhood  to  the  day  of  the  crime.  His  hab- 
its, conversation,  and  conduct  were  minutely 
inquired  Into,  and  every  peculiarity  that  he 
possessed,  as  well  as  eccentricity  that  he 
manifested,  was  the  subject  of  Investigation. 
A  number  of  witnesses  who  had  known  him 
at  different  Intervals  were  called  for  the 
prosecution  and  the  defense,  and  gave  evi- 
dence for  and  against  him.  Medical  experts 
were  Introduced  and  testified  in  his  behalf 
and  for  the  commonwealth,  and  gave  their 
opinion  as  to  his  sanity  on  elaborately  pre- 
pared hypothetical  questions.  Upon  the  facts 
and  circumstances  shown  by  the  hypothetical 
qaestlons,  the  medical  experts  In  his  behalf 
said  that  he  was  a  paranoiac;  while  the 
medical  experts  Introduced  by  the  common- 
w^lth  when  called  on  to  express  an  opinion 
upon  the  same  facts  and  circumstances  said 
be  was  not. 

In  1  Wharton  A  Btllle'%  Medical  Jurispru- 
dence. I  1020,  "paranoia"  Is  treated  as  a 
distinct  and  well-recognlzed  species  of  In- 
sanity, and  Is  defined  as:  "A  form  of  In- 
sanity which  is  characterized  by  systematiz- 
ed delusions  or  by  the  tendency  to  form  such 
delusions  that  present  themselves  In  a  par- 
ticular manner  of  evolution."  Thus  it  is 
said  that:  "In  the  first  stage,  the  patient 
passes  through  a  period  of  disquietude,  tn 
which  he  begins  to  realize  that  he  Is  out  of 
harmony  with  his  environments.  He  Is  un- 
easy and  dissatisfied.  He  becomes  Introspec- 
tive, and  subjects  himself  to  analysis  In  an 
attempt  to  interpret  his  disorderly  feelings 
and  thoughts.  The  patient  In  full  possession 
of  his  intelligence .  comes  to  realize  that  he 
is  not  in  accord  with  others,  and  from  this 
it  is  but  a  step  for  him  to  believe  that  others 
are  not  in  accord  with  him.  He  is  gradually, 
as  it  were,  breaking  up  the  ties  of  confidence 
and  harmony  upon  which  all  rational  so- 
ciety is  founded.  He  becomes  to  himself 
something  peculiar  and  apart  from  others. 

*  *  *  In  the  second  stage  the  patient 
passes  on  to  the  formation  of  delusions  of 
snspidon  and  of  persecution.  •  •  *  The 
victim  believes  that  he  is  the  object  of  the 
evil  designs  of  other  persons;  he  is  talked 
about  and  maligned;  he  is  shunned;  his 
plans  are  thwarted;  he  is  unjustly  dealt 
with;  he  is  defrauded  of  his  rights;  he  is 
tormented  by  unknown  and  unseen  foes.  In 
time  he  may  fasten  his  suspicions  upon  some 
particular  person  or  persons.  He  meditates 
plana  of  protection  and  then  of  resentment 
He  baa  now  become  the  persecuted  paranoiac, 
tbe    most    dangerous    of    all    the    insana 

*  *  *  In  the  third  stage  the  patient  un- 
dergoes what  has  been  called  the  trans- 
formation of  the  personality.  Either  gradu- 
ally or  quite  suddenly,  he  conceives  delusions 
of  grandeur.    He  who  was  persecuted  and 


was  reviled  by  man  rises  superior  to  this  ad- 
verse fate,  and  he  becomes  a  personage  of  ex- 
alted destiny."  It  la  also  said  by  this  au- 
thority that  the  second  stage  of  the  disease, 
or  the  persecutory  form,  is  the  most  dan- 
gerous ;  and  it  was  the  theory  of  the  defense 
that  appellant  when  he  killed  Mrs.  Sebree 
was  in  the  second  stage  of  the  disease  and 
laboring  under  the  delusion  that  she  was 
the  cause  of  his  misfortunes.  The  medical 
experts  In  his  behalf  testified  that  his  men- 
tal condition  was  such  at  the  time  of  the 
homicide  that  he  was  not  responsible  for  his 
acts.  On  the  other  hand,  the  expert  testi- 
mony in  behalf  of  the  commonwealth  wets 
that  the  history  of  his  Ufe  and  antecedents 
did  not  furnish  a  basis  upon  which  to  rest 
the  opinion  or  conclusion  that  appellant  was 
a  paranoiac  or  In  the  persecutory  stage  of 
that  disease. 

[4]  Without  further  elaboration  of  this 
feature  of  the  case,  we  will  proceed  to  a 
consideration  of  tbe  two  principal  reasons 
urged  by  counsel  for  a  reversal — one  relat- 
ing to  the  evidence,  the  other  to  the  Instruc- 
tions. Taking  up  first  the  question  of  evi- 
dence, the  nonexpert  witnesses  for  the  com- 
monwealth, after  giving  evidence  of  their 
knowledge  of  the  habits,  conduct,  and  con- 
versation of  appellant  formed  from  acquaint- 
ance and  association  with  him,  were  asked 
In  substance,  "if,  In  their  opinion,  he  was  a 
person  of  sound  or  unsound  mind,"  and 
the  further  question,  "If,  in  their  opinion,  he 
had  mind  sufficient  to  Imow  right  from 
wrong,"  and  were  permitted,  over  the  objec- 
tion of  counsel  for  appellant,  to  answer 
these  questions,  and  say  that  In  their  opinion 
he  was  of  sound  mind  and  did  have  suffi- 
cient mental  capacity  to  know  right  from 
wrong;  while  the  witnesses  Introduced  for 
the  appellant,  after  qualifying  themselves  to 
express  an  opinion  in  answer  to  these  ques- 
tions, said  that  he  was  of  unsound  mind, 
and  did  not  have  sufficient  mental  capacity 
to  know  right  from  wrong.  It  is  not  ques- 
tioned that  It  was  permissible  for  the  wit- 
nesses to  relate  every  incident  and  circum- 
stance in  the  life  of  appellant  tending  to 
show  that  he  was  of  sound  mind,  and  that 
he  did  know  right  from  wrong,  but  It  Is 
said  that  it  was  for  the  Jury  to  find  in  their 
deliberations  and  say  In  their  verdict  from 
the  facts  thus  testified  to  whether  the  ac- 
cused was  of  sound  or  unsound  mind,  or 
did  or  did  not  have  sufficient  mental  ca- 
pacity to  Imow  right  from  wrong.  And  It  ia 
earnestly  submitted  that  the  questions  ob- 
jected to  and  especially  the  second  one  were 
incompetent  and  highly  prejudicial  for  two 
reasons:  First,  because  In  answering  these 
questions  the  witnesses  were  permitted,  to 
usurp  the  functions  of  the  Jury  by  giving 
an  opinion  upon  the  very  point  under  investi- 
gation and  which  the  Jury  would  be  called 
upon  to  answer  for  themselves ;  and,  second, 
because  a  paranoiac  is  not  a  nmniac  or 
limatlc  In  the  usual  or  technical  meaning 
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ot  these  terms,  but  is  a  person  laboring  un- 
der an  Infirmity  that  renders  him  only  Inca- 
pable of  distinguishing  between  right  and 
wrong  In  respect  to  the  particular  act  or 
thing  that  Is  the  subject  of  his  persecutory 
delusion.  And  so  it  is  said  the  right  and 
wrong  test  should  be  confined  to  the  time 
the  crime  was  committed,  and  limited  to 
that  act.  Yet  another  objection  urged  is 
that,  as  paranoia  is  a  peculiar  aflSictlon,  no 
one  but  an  expert  Is  competoit  to  express 
an  opinion  as  to  when  the  accused  is  or  Is 
not  suffering  from  It  The  question  of  the 
admissibility  of  opinion  evidence  in  criminal 
cases  as  well  as  in  other  legal  proceedings 
has  come  before  the  courts  in  Innumerable 
cases,  and  its  consideration  has  engaged  the 
attention  of  all  the  text-writers  upon  the 
subject  of  evidence,  as  will  be  seen  by  an 
examination  of  1  Oreenleaf  on  Evidence^  f 
440;  3  Wigmore  on  Evidence,  {  1920;  1 
EUiott  on  Evidence,  i  681,  vol.  3,  i  2290; 
17  Cyc.  p.  138,  12  Am.  &  Eng.  Ency.  of  Law, 
p.  414;  and  the  copious  notes  contained  in 
these  publications.  But,  in  view  of  the 
well-established  rules  in  respect  to  opin- 
ion evidence  prevailing  in  this  state,  it  does 
not  seem  necessary  to  resort  to  text-books  or 
decisions  of  other  courts  for  precedent  un- 
less it  be  that  the  general  principles  we  have 
so  often  announced  do  not  embrace  a  case 
presenting  the  character  of  defense  here 
made.  Brown  ▼.  Commonwealth,  14  Bush, 
398,  is  the  leading  Kentucky  case  on  the 
subject  of  the  competency  of  opinions  by 
nonexperts  in  criminal  prosecutions;  and 
this  case  which  fally  sets  forth  the  grounds 
upon  wlilch  this  evidence  is  admitted,  has 
been  followed  in  many  others,  among  which 
we  may  mention  Phelps  v.  Commonwealth, 
32  S.  W.  470,  17  Ky.  Law  Bep.  706;  Wright 
V.  Commonwealth,  72  S.  W.  340,  24  Ky.  Law 
Uep.  1838;  Abbott  v.  Commonwealth,  107 
Ky.  624,  55  8.  W.  196,  21  Ky.  Law  Bep. 
1372.  In  the  Abbott  Case  it  is  said:  "It  is 
well  settled  in  this  state  that  persons  who 
are  not  experts,  but  by  association  and  ob- 
servation have  had  an  opportunity  to  form  an 
opinion  as  to  the  sanity  of  the  person,  may 
testify  to  that  opinion;  giving,  also,  the 
facts  upon  which  the  opinion  is  based,  so 
that  the  Jury  may  Judge  for  themselves 
what  weight  the  opinion  ia  entitled  to." 

From  these  authorities  It  will  appear  that 
the  practice  of  permitting  nonexpert  witness- 
es to  express  an  opinion  upon  the  question  of 
the  soundness  or  unsoundness  of  the  mind 
of  the  accused  is  not  an  open  question  in  this 
Jurisdiction.  But,  conceding  this,  let  us  see 
if  this  character  of  opinion  evidence  is  com- 
petent when  the  witness  is  called  on  to  ex- 
press an  opinion  as  to  whether  the  accused 
had  mind  sufficient  to  know  right  from  wrong. 
Without  dealing  In  the  refined  or  confusing 
distinctions  of  which  the  subject  is  capable, 
bnt  treating  it  as  a  practical  question  In  the 
administration  of  the  criminal  law,  we  are 
unable  to  make  any  distinction  between  the 


legal  effect  that  should  be  attadied  to  the 
competency  of  a  question  involving  the 
soundness  of  mind  of  the  accused  and  a  ques- 
tion involving  his  capacity  to  know  right 
from  wrong.  If  a  person  is  of  sound  mind, 
as  soundness  of  mind  Is  commonly  understood 
by  nonexpert  witnesses,  then  he  Is  capable 
of  distinguishing  between  right  and  wrong, 
and  should  be  held  accountable  for  his  acts. 
On  the  other  hand,  if  he  is  of  unsound  mind, 
he  should  not  be  held  legally  responsible  for 
what  he  does.  Therefore,  when  a  nonexpert 
witness  is  allowed  to  express  an  opinion  that 
the  accused  Is  of  sound  mind,  there  seems 
no  reason  why  he  should  not  also  be  permit- 
ted to  express  an  opinion  that  he  knows 
right  from  wrong.  One  opinion  does  not  re- 
quire more  knowledge  than  the  other,  nor  is 
one  more  than  the  other  a  usurpation  of  the 
functions  of  the  Jury.  The  reasons  that 
would  Justify  the  admission  of  this  evidence 
in  the  one  instance  Justify  it  in  the  other; 
and  the  practice  that  would  reject  one  opin- 
ion would  reject  the  other.  The  reason  why 
both  questions  were  asked  is  that  the  in- 
struction, as  we  will  presently  point  out,  sub- 
mitted to  the  Jury  in  connection  with  an  In- 
quiry Into  tlie  soundness  of  mind  of  the  ac- 
cused, his  ability  to  distinguish  between 
right  and  wrong,  and,  under  our  rule,  the 
Jury  were  entitled  to  have  the  opinion  of 
the  witnesses  upon  both  of  these  proposi- 
tions. Of  course,  the  Jury  is  not  obliged  to, 
and  it  cannot  be  assumed  that  they  will,  ac- 
cept the  opinion  of  the  witness  as  binding 
upon  them,  or  give  to  It  any  more  wei«bt 
than  they  would  to  any  other  evidence.  The 
facts  the  witness  testifies  to,  and  the  In- 
dividual opinion  he  expresses  upon  these 
facts,  all  go  to  the  Jury  for  their  considera- 
tion. 

[I]  Nor  do  we  think  the  opinion  of  the 
witness  should  be  confined  to  the  act  under 
Investigation  or  limited  to  the  victim.  Un- 
soundness of  mind  and  Incapacity  to  distin- 
guish between  right  and  wrong  was  in  tills 
case,  as  It  is  in  all  others  in  which  there  is 
not  a  sudden  or  abrupt  destruction  or  dis- 
turbance of  the  mental  faculties,  the  resnit 
of  a  gradual  growth.  The  nonexpert  wit- 
nesses who  testified  were  present  during  this 
growth,  and  had  opportunity  to  see  and  hear 
and  know  its  developu^ent  and  its  effect. 
Their  opinion  was  not  based  on  one  act  or 
circumstance,  but  upon  a  long  series  of  in- 
cidents that,  when  surveyed  as  a  whole  and 
weighed  together,  left  the  Impression  upon 
their  minds  that  the  accused  was  or  fvas 
not,  as  they  looked  at  it,  a  responsible  ha- 
man  being,  and  it  is  this  cliaracter  of  an 
opinion  that  the  witness  under  our  practice 
has  the  right  to  convey  to  the  Jury.  Many 
of  the  witnesses  Introduced  did  not  knovv  or 
have  opportunity  to  know  what  the  state  of 
mind  of  the  accused  was  at  the  Immediate 
time  of  the  homicide,  and  to  have  deprived 
the  witnesses  of  the  right  to  express  an 
opinion  based  on  their  knowledge  of  the  ac- 
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cased  acquired  hj  association  and  observa- 
tion up  to  the  time  they  last  had  an  oppor- 
tnnlty  to  observe  his  acts  and  conduct  would 
bare  taken  from  their  opinion  much,  If  not 
all,  the  weight  to  which  It  was  entitled.  We 
tbUik  that  when  a  nonexpert  witness  quali- 
fies 'himself  to  express  an  opinion  he  may  do 
80  on  the  facts  that  have  come  under  his 
notice,  although  he  may  not  be  able  to  ex- 
press an  opinion  as  to  the  condition  of  the 
mind  of  the  accused  at  the  moment  he  com- 
mitted the  crime  charged. 

This  question  was  before  the  court  In 
Montgomery  v.  Commonwealth,  88  Ky.  609, 
11  S.  W.  475, 11  Ky.  Law  Rep.  40,  in  which  It 
was  said:  "Evidence  of  Insanity,  both  before 
and  after  the  criminal  act,  may  be  given  to 
the  Jnry  for  the  purpose  of  enabling  them 
to  determine  whether  or  not  the  same  condi- 
tion of  mind  existed  at  the  time  the  act  was 
committed;  but  no  legal  presumption  arises 
from  the  proof  of  previous  or  after  Insanity 
that  the  person  was  Insane  at  the  time  he 
committed  the  criminal  act,  but  the  Jury  may 
draw  such  Infermces  of  fact  from  these  con- 
ditions as  they  may  deem  proper."  And, 
again,  in  Moore  v.  Commonwealth,  92  Ky. 
630,  18  S.  W.  833,  13  Ky.  Law  Hep.  833,  in 
speaking  upon  the  question  of  testimony  to 
show  the  condition  of  mind  of  the  accused 
before  and  after  the  act  charged,  the  court 
said:  "It  is,  of  course,  not  sufficient  to  show 
that  be  was  insane  before  or  after;  but  If 
there  be  testimony,  as  there  was  in  this  in- 
stance, tending  to  show  that  his  affection  is 
of  a  continuing  or  permanent  character,  then 
it  Is  comi)etent  to  prove  his  mental  condition 
after,  as  well  as  before,  the  time  when  the 
act  was  done." 

[8]  Nor  must  nonexperts  be  excluded  from 
testifying  because  paranoia  Is  so  peculiar  a 
disease  that  no  one  but  a  medical  expert  who 
has  made  it  a  study  can  understand  or  por- 
tray it.  The  record  in  this  case,  assuming 
that  appellant  was  a  paranoiac,  exposes  the 
fallacy  of  the  theory  advanced  by  counsel 
that  paranoia  Is  so  singular  an  ailment  that 
no  person  except  he  be  versed  in  diseases  of 
the  mind  is  qualified  to  speak  concerning  it. 
A  number  of  nonexpert  witnesses  were  in- 
troduced for  the  appellant,  and  they  told  of 
Incident  after  incident  in  his  life  that  indi- 
cated to  them  his  want  of  mental  capacity 
and  his  inability  to  distinguish  right  from 
wrong.  His  affliction  made  Itself  known  to 
them  in  a  hundred  dlffereht  ways  that  at- 
tracted their  attention ;  and  the  occurrences 
testified  to  by  them  were  not  beyond  the 
power  of  the  nonexpert  to  distinguish  as 
manifestations  of  impaired  intelligence.  So 
that,  taking  appellant  as  he  is  exhibited  In 
the  record  as  an  example  of  a  paranoiac,  we 
think  that  nonexperts  were  equally  as  com- 
petent to  give  opinion  evidence  as  nonex- 
perts would  be  in  any  other  ordinary  case 
of  Insanity,  and  that  their  evidence  furnished 
to  the  Jnry  a  much  clearer  and  more  satis- 
factory picture  of  the  condition  of  the  ap- 
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pellant's  mind  than  did  the  trained  experts, 
who  with  much  show  of  learning  attempted 
to  enlighten  the  Jury  upon  the  subject  of 
paranoia  and  the  train  of  evils  that  follow 
in  its  wake.  In  this  connection  we  think  it 
appropriate  to  repeat  what  was  well  said  In 
Brown  v.  Commonwealth,  supra :  "Those  who 
have  bad  anything  like  an  extensive  prac- 
tice of  law  know  how  unreliable  and  worth- 
less Is  the  evidence  of  the  average  expert. 
Often  the  opinion  is  honestly  formed  and 
expressed  to  suit  some  pet  theory  that  has 
no  foundation  in  fact  or  experience,  and 
sometimes  it  occurs  that  an  over-weening 
desire  to  place  a  rival  practitioner  In  an 
unfavorable  light  before  the  Jury  and  the 
local  public  leads  the  expert  to  the  expres- 
sion of  an  opinion  that  Is  not  the  result  of 
observation  and  experience,  and  does  not 
correspond  with  the  deduction  that  should 
be  made  from  the  facts." 

[7]  Much  complaint  Is  made  of  the  In- 
structions upon  the  subject  of  insanity, 
which  were  copied  from  the  Abbott  Case, 
and  are  as  follows: 

"(1)  Although  the  Jury  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  the  deceased 
Elizabeth  Sebree,  yet,  if  they  further  be- 
lieve from  the  evidence  that,  at  the  time  of 
the  killing  the  defendant  was  of  unsound 
mind,  then  they  should  acquit  him. 

"2.  The  law  presumes  every  man  sane  un- 
til the  contrary  is  shown  by  the  evidence; 
and,  before  the  defendant  can  be  excused  on 
the  ground  of  insanity,  the  Jury  must  be- 
lieve from  the  evldeuce  that  the  defendant 
was  at  the  time  of  the  killing  without  suffi- 
cient reason  to  know  what  he  was  doing,  or 
had  not  sufficient  reason  to  know  right  from 
wrong,  or  that,  as  the  result  of  mental  un- 
soundness, he  had  not  then  siifflcient  will 
power  to  govern  his  actions  by  reason  of 
some  insane  impulse  which  he  could  not  re- 
sist or  control." 

The  criticism  of  these  Instructions  is  that 
they  are  not  applicable  to  the  case,  or,  in 
other  words,  did  not  submit  for  the  consid- 
eration of  the  Jury  the  form  or  species  of  in- 
sanity upon  which  the  defense  was  predicat- 
ed. It  is  said  that  a  paranoiac  does  know 
right  from  wrong  in  the  sense  that  he  knows 
it  is  unlawful  to  do  a  forbidden  thing  or 
to  commit  a  crime,  and  yet  his  mind  is  so 
diseased  as  that  he  may  not  know  it  is 
wrong  to  do  the  particular  thing  he  is  ar- 
raigned for  committing.  In  short,  the  ar- 
gument is  that,  although  a  person  may  have 
mind  sufficient  to  Imow  right  from  wrong, 
yet,  if  he  has  not  the  capacity  to  appreciate 
the  wrongfulness  of  the  particular  act  he 
is  about  to  do,  he  should  not  be  held  ac- 
countable to  the  law  for  Its  commission. 
It  is  further  argued  that,  as  there  are  a 
great  many  well-deflned  classifications  of  In- 
sanity, the  instructions  should  conform  to 
the  imrticular  species  of  this  disease  that  is 
relied  on.     Both  legal  and  medical  author- 
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itles  recognize  that  there  are  varieties  of 
Insanity — the  diseaae  manifesting  itself  in 
different  forms.  But  the  prevailing  legal 
rule,  and  the  one  adopted  in  this  state,  is 
that  insanity,  whatever  form  It  may  as- 
sume, to  be  an  excuse  for  crime  must  be  the 
result  of  mental  unsoundness.  What  is 
known  as  "moral  insanity,"  defined  to  be 
"a  morbid  state  of  the  affections  and  pas- 
sions, or  unsettling  of  the  moral  system, 
the  mental  faculties  remaining  normal  and 
sound,  an  Irresistible  impulse  to  commit  a 
criminal  act  coexisting  with  mental  sanity" 
(1  Wharton  &  Stale's  Medical  Jurispru- 
dence, i  195),  as  an  excuse  for  crime,  found 
apparent  recognition  In  the  cases  of  Smith 
v.  Commonwealth,  1  Duv.  24,  Kriel  v.  Com- 
monwealth, 5  Bush,  382,  and  Scott  v.  Com- 
monwealth, 4  Mete.  227,  83  Am.  Dec.  461, 
decided  many  years  ago,  but  never  obtained 
a  foothold  in  this  state,  nor  has  it  in  any 
other.  While  the  law  does  not  desire  or 
demand  that  incapables  shall  be  punished 
for  violating  its  mandates,  the  frequency 
with  which  this  often  mysterious  and  always 
alarming  mental  state  known  as  insanity  Is 
put  forward  as  an  excuse  for  crime  makes 
it  necessary  for  the  protection  of  life  that 
this  defense  should  be  as  carefully  guarded 
from  abuse  as  Its  nature  will  permit.  And, 
although  medical  writers  are  generally 
agreed  that  there  Is  a  well-defined  disease 
called  moral  insanity,  as  distinguished  from 
mental  insanity  as  the  latter  is  usually  un- 
derstood, the  doctrine  of  moral  Insanity  as 
a  protection  against .  punishment  has  been 
repudiated  by  all  courts  as  dangerous  to  the 
safety  of  society.  1  Wharton's  Crimijial 
Law,  I  46.  Under  our  practice,  in  every 
case  where  the  defense  of  insanity  Is  made 
the  accused  is  allowed  the  widest  latitude  in 
bringing  before  the  jury  the  peculiarities 
of  the  particular  affection  he  i8_  suffering 
with,  whatever  its  technical  name  may  be; 
but,  when  this  is  done,  he  must  submit  to 
the  Inexorable  test  that  It  Is  only  unsound- 
ness of  mind  as  a  result  of  mental  disease 
that  will  save  him  from  the  consequences 
of  his  act  McCarthy -v.  Commonwealth,  114 
Ky.  620,  71  S.  W.  656,  24  Ky.  Law  Rep. 
1427.  If  appellant  was  a  paranoiac,  and  un- 
der the  coercive  influence  of  an  Insane  delu- 
sion that  he  could  not  resist,  he  was  not 
entitled  to  an  acquittal  unless  the  Jury  be- 
lieved that  this  impelling  power  was  the 
result  of  mental  disease;  and,  this  being  so, 
the  very  point  In  his  defense  was  covered 
by  that  part  of  the  instruction  telling  the 
Jury  that  they  should  acquit  him  if  "as  a 
result  of  mental  unsoundness  he  did  not 
then  have  sufficient  will  power  to  govern  his 
actions  by  reason  of  some  Insane  Impulse, 
which  he  could  not  resist  or  control."  From 
a  careful  examination  of  the  record,  we  are 
satisfied  that  the  test  of  insanity  that  would 


authorize  the  discharge  of  appellant  was 
properly  applied  in  the  instructions. 

[I]  Another  objection  urged  to  the  Instmc- 
tlons  Is  that  they  did  not  define  the  words 
"malice '  aforethought"  It  la  usual  and 
proper  In  cases  in  which  the  facts  author- 
ize an  instruction  upon  the  subject  of  capi- 
tal punishment  and  degrees  of  the  offense 
to  define  in  the  instructions  the  words  "mal- 
ice aforethought"  Jolly  v.  Commonwealth. 
110  Ky.  190,  61  S.  W.  49,  22  Ky,  Law  Rep. 
1622,  96  Am.  St  Rep.  429.  But  the  faUure 
to  define  these  words  Is  not  always  prejudi- 
cial error.  Hathaway  v.  Commonwealth,  82 
S.  W.  400,  26  Ky.  Law  Rep.  630,  In  this 
case,  if  the  appellant  was  not  insane,  there 
cannot  be  any  doubt  that  his  act  was  mall- 
clous  in  the  extreme,  and  it  would  be  tri- 
fling with  Justice  to  order  a  new  trial  be- 
cause of  the  omission  of  words,  the  inser- 
tion of  which  could  not  under  any  dream- 
stances  that  we  can  conceive  of  have  been 
helpful  to  appellant  He  was  either  enti- 
tled to  an  acquittal  on  the  ground  of  In- 
sanity, or  he  was  guilty  of  murder.  There 
could  not  be  any  degrees  of  his  offense.  If 
the  evidence  in  any  given  case  was  such 
that  the  Jury  might  In  their  discretion  be- 
lieve that  the  accused  was  guilty  of  a  low- 
er degree  of  the  offense  than  that  charged 
in  the  indictment,  as,  for  example,  voluntary 
manslaughter  when  the  Indictment  was  for 
murder,  and  there  were  facts  and  circum- 
stances from  which  the  jury  might  conclude 
that  the  act  under  Investigation  was  not 
malicious,  it  would  probably  be  prejudicial 
error  to  fall  to  define  the  words  "malice 
aforethought"  because  In  such  a  case  the 
jury  in  the  absence  of  a  definition  might  not 
be  able  to  distinguish  between  the  facts 
necessary  to  constitute  murder  and  the  facts 
necessary  to  constitute  voluntary  man- 
slaughter. But  where  the  defendant  is 
guilty  of  murder,  or  not  guilty  at  all,  the 
failure  to  define  the  meaning  of  these  words 
will  not  of  Itself  be  sufficient  to  justify  a 
reversal. 

Upon  the  whole  case,  we  are  satisfied  that 
the  defendant  had  a  fair  trial,  and  tbe 
judgment  is  affirmed. 


STANFORD  COLLEGK  v.  BOARD  OF  EDU- 
CATION OF  LINCOLN  COUNTY. 

STANFORD  GRADED  COMMON  SCHOOL 

DIST.   NO.   1   V.   STANFORD 

COLLEOB. 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1911.) 

1.  Colleges  and  Uhivebsities  (|  11*>— Own- 
EBSHiF  or  School  Pbofebtt. 

Ky.  St  S  323  (RusaeU's  St  i  2906),  pio- 
vides  that,  if  any  society  holding  lands  saall 
be  dissolved,  title  thereto,  with  its  appurtenanc- 
es, shall  vest  in  the  trustees  of  the  county  sem- 
inary, and,  if  there  be  none,  then  in  the  Coun- 
ty court  for  the  benefit  of  the  common  schools 
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in  the  county.  Section  4484  (section  6762)  pro- 
vides that  title  to  all  common  school  and  coun- 
ty seminary  property,  "the  county  court  and 
tbe  board  of  trustees  of  said  seminary  consent- 
ing," in  the  limits  of  any  ^aded  common  school, 
sluil  be  vested  in  tbe  board  of  trustees  of  the 
jraded  common  school  district,  who  are  empow- 
ered to  sell  it  or  use  it  for  school  purposes. 
Held  that,  unless  the  county  board  and  board 
of  trustees  of  a  county  seminary  consented  that 
the  property  of  a  dissolved  seminary  _  be  turned 
over  to  a  graded  common  school  district,  section 
323  applied,  making  the  property  that  of  the 
schools  of  the  whole  county ;  the  giving  of  snch 
consent  being  within  their  discretion. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Unirersities,  Dec.  Dig.  i  11.*] 

2.  COIXEOES      AND      UNIVKBSITUS     (i      11*)  — 

ScHOoi,  Pbopektt  — Dissolution  of  Semi- 

HABT. 

A  college  to  which  a  female  academy  was 
sold  on  condition  that  it  forever  maintain  a  fe- 
male school  could  not  complain  that,  upon  its 
inability  to  maintain  a  girls'  school  pursuant 
to  the  grant,  the  property  of  such  academy  be 
adjudged  that  of  the  county  board  of  education, 
puisoant  to  Ky.  St.  S  323  {Russell's  St  §  2306), 
providing  that,  upon  the  dissolution  of  any 
society  holding  lands,  title  thereto  shall  vest 
in  the  county  court  for  the  benefit  of  the  com- 
mon schools  of  the  connty,  if  there  be  no  coun- 
ty seminary,  rather  than  in  the  original  con- 
tribntors  to  the  fund  to  establish  the  seminary 
or  in  tbe  local  school  district. 

[Bd.  Note.— For  other  cases,  see  Colleges  and 
Uoiversities,  Dec.  Dig.  i  11.*] 

3.  Colleges    and    Dnivebsities    (J    11*)  — 
School  Pbopebtt — Dissolution  of  Sem- 

CTABT. 

Where  the  state  and  town  in  which  a 
school  was  situated  were,  under  statutory  au- 
thority, large  contributors  to  the  establishment 
of  a  female  academy,  upon  the  dissolution  of 
the  academy,  because  of  its  Inability  to  carry 
ont  the  purposes  of  the  corporation,  the  orig- 
inal contributors  to  the  fund  for  its  establish- 
ment would  not  be  entitled  to  the  property, 
title  to  which  is  still  in  the  society ;  Ky.  St. 
1323  (Russell's  St.  §2306),  providing  that,,  if 
any  society  holding  lands  shall  dissolve,  title 
thereto,  with  its  appurtenances,  shall  vest  in 
the  trustees  of  the  county  seminary  or  in  the 
county  court  for  the  benefit  of  the  common 
schools,  would  apply. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Universities,  Dec.  Dig.  S  11.*] 

Appeals  from  Circuit  Court,  Llncolii 
Connty. 

Proceedings  between  Stanford  College  and 
tbe  Board  of  Edncation  of  Lincoln  County 
and  between  Stanford  Graded  Common 
School  District  No.  1  and  Stanford  College, 
Involving  the  right  to  the  property  of  a 
dissolved  academy.  From  a  judgment  dis- 
posing of  the  property,  tbe  first-named  par- 
ty in  each  proceeding  appeals.    AflBrmed. 

J.  B.  Pazton,  for  Stanford  College  and 
Trustees.  Geo.  M.  Davison,  for  City  of 
.Stanford  and  W.  N.  Craig.  J.  W.  Alcorn 
and  K.  S.  Alcorn,  for  Stanford  Graded 
School.  W.  S.  Burch  and  P.  M.  McRoberts, 
for  Lincoln  Connty  Board  of  Education. 

HOBSON,  C.  J.  By  an  act  approved  De- 
cember 22,  1798  (2  Llttells'  Laws,  c.  172),  a 
number  of  Institutions  of  learning  were  in- 


corporated, among  them  Stanford  Academy, 
and  6,000  'acres  of  the  vacant  lands  of  tbe 
state  were  donated  to  it  With  the  proceeds 
arising  from  tbe  sale  of  tbe  land  a  lot  was 
purchased  in  Stanford  and  a  bnildlng  erect- 
ed tbereon  which  was  used  for  a  school  for 
both  sexes  until  about  tbe  year  1870,  tbe  in- 
stitution being  designated  in  tbe  acts  some- 
times as  tbe  "Stanford  Male  and  Female 
Academjr"  and  sometimes  the  "Stanford 
Male  and  Female  Seminary."  About  tbe 
year  1870,  tbe  Stanford  Female  College  was 
incorporated,  and  the  trustees  of  Stanford 
Academy  were  given  power  to  apply  any 
part  of  tbe  funds  under  their  control,  not 
exceeding  $4,000,  for  the  purpose  of  erecting 
a  female  seminary  building  at  Stanford. 
They  appropriated  $4,000  out  of  their  funds. 
Tbe  trustees  of  tbe  town  of  Stanford  un- 
der authority  conferred  upon  them  made 
similar  appropriation  for  tbe  establishment 
of  the  Stanford  Female  College,  and  numer- 
ous private  subscriptions  were  made.  Prop- 
erty was  bought,  and  buildings  were  erected, 
and  the  property  was  used  as  a  female 
school  from  that  time  until  the  year  1904, 
when,  tbe  Institution  not  being  self-sustain- 
ing, the  trustees  conveyed  the  property  to 
tbe  Stanford  Academy.  Tbe  conditions  of 
tbe  grant  are  thus  set  out  in  a  resolution 
of  tbe  trustees  which  Is  copied  in  tbe  deed: 
"Whereas  this  institution  has  a  lien  debt  on 
its  real  property  that  it  is  not  able  to  pay, 
and  is  not  now  self-sustaining,  and  it  being 
the  sense  of  this  board  that  It  would  be  for 
the  best  interest  of  this  Institution  and  of 
the  community  In  which  it  Is  located  to  sell 
the  real  and  personal  property  of  tbe  Stan- 
ford Female  College  to  tbe  Stanford  Male 
and  Female  Academy;  Therefore  be  it  re- 
solved that  all  of  tbe  property  of  the  Stan- 
ford Female  College  be  offered  to  tbe  Stan- 
ford Male  and  Female  Academy  in  consid- 
eration of  its  assuming  Its  indebtedness  of 
$3,090,  on  condition  that  tbe  trustees  of  the 
last-named  institution  perpetually  conduct 
therein  a  school  for  the  education  of  male 
and  female  scholars,  as  provided  in  its  char- 
ter; that  It  carry  out  all  of  tbe  terms  of  the 
contract  between  tbe  city  of  Stanford  and 
tbe  Stanford  Female  College;  that  the  num- 
ber of  its  trustees  be  made  11;  and  with  tbe 
further  proviso  and  condition  that  If  this 
proposition  is  accepted  and  a  sale  made  to 
tbe  Stanford  Male  and  Female  Academy, 
and  the  same  should  ever  be  held  invalid, 
then  all  of  tbe  property  so  sold  hereimder  is 
to  revert  to  tbe  Stanford  Female  College, 
and  all  the  money  that  may  be  paid  by  tbe 
Stanford  Male  and  Female  Academy  is  to 
revert  to  It."  After  tbls  deed  was  made, 
tbe  Stanford  Academy  took  charge  of  the 
property  and  ran  It  as  a  girls'  school  In  con- 
nection with  tbe  male  school  conducted  by 
it  In  the  year  1907  the  name  of  the  "Stan- 
ford Academy"  was  changed  to  "Stanford 


•For  otber  cues  sec  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


388 


141  SOUTHWESTERN  BEPORTEB 


(Ky. 


Gt)IIege,"  but,  after  the  establishment  of  a 
graded  school  in  Stanford,  the  trustees  found 
themselves  unable  to  maintain  the  female 
school;  the  state  la  the  meantime  having 
also  provided  for  the  establishment  of  coun- 
ty high  schools.  So  the  trustees  of  the  Stan- 
ford Academy,  now  known  as  Stanford  Col- 
lege, being  unable  to  comply  with  the  condi- 
tions of  the  grant,  proposed  to  surrender  the 
property  as  therein  provided.  Thereupon 
this  litigation  ensued.  The  Stanford  graded 
school  insisted  that  it  was  entitled  to  the 
property.  The  county  board  of  education  set 
up  claim  to  It,  and  some  of  the  subscribera. 
to  the  fund  with  which  the  school  was  es- 
tablished set  up  claim  to  it.  The  case  was 
heard  before  the  circuit  court,  and  he  ad- 
Judged  the  property  to  the  county  board  of 
education  to  be  used  for  a  county  high 
school.  From  this  judgment  the  other  claim- 
ants appeal. 

[1]  Section  323,  Ky.  St.  (section  2306,  Rus- 
sell's St.),  among  other  things,  provides:  "If 
any  society  holding  lands  shall  dissolve,  the 
title  to  such  land  and  appurtenances  shall 
vest  in  the  trustees  of  the  county  seminary 
in  which  the  land  may  lie,  for  the  use  of  such 
seminary;  and  If  there  be  no  such  semi- 
nary, then  in  the  county  court  for  the  bene- 
fit of  common  schools  in  the  county."  Sec- 
tion 4484  (section  5782)  also  provides :  "The 
title  to  all  common  school  and  all  county 
seminary  property,  the  county  court  and  the 
board  of  trustees  of  said  seminary  consent- 
ing, in  the  limits  of  any  graded  common 
school  district  organized  under  the  provi- 
sions of  this  law,  shall  be,  and  the  same  is 
hereby,  vested  in  the  board  of  trustees  of 
said  graded  common  school  district,  and  they 
are  hereby  empowered  to  sell  and  convey  the 
same,  or  to  use  the  same  for  graded  com- 
mon school  purposes,  as  to  tbem  shall  seem 
best;  but  when  county  seminary  property 
shall  be  appropriated,  all  pupils  of  the  coun- 
ty shall  be  permitted  to  attend  such  school 
at  such  reduced  tuition  from  what  is  ordi- 
nary as  shall  be  equitable  and  made  good  to 
them  their  Interest  in  said  seminary  proper- 
ty. It  Is  further  provided  that  when  any 
graded  school  district  shall  embrace  any 
school  property  owned  or  held  in  trust  by 
trustees,  said  trustees  by  a  majority  of  their 
board  are  hereby  authorized  and  empower- 
ed to  convey  their  school  property  to  the 
trustees  of  the  graded  school  at  such  price 
and  on  such  conditions  as  may  be  agreed 
upon  by  the  trustees  of  both  parties." 

We  had  these  statutes  before  us  in  Estill 
Co.  V.  Board  of  Trustees  of  Estill  Collegiate 
Ins.,  124  S.  W.  412,  and,  construing  them, 
there  said:  "If  a  graded  common  school 
district  has  been  organized  in  Irvine,  Ky., 
and  the  county  court  and  the  board  of  trus- 
tees of  the  seminary  consent,  any  fund  com- 
ing to  the  trustees  from  the  sale  of  the  prop- 
erty may  be  turned  over  to  the  graded  com- 
mon school  district;  but,  if  no  such  consent 
Is  made,  then  the  fund  will  pass  under  sec- 


tion 323,  and  vest  in  the  county  court  for  the 
benefit  of  the  common  schools  in  the  county, 
if  it  appears  that  the  seminary  contemplated 
by  the  acta  of  the  Legislature  cannot  be 
maintained  by  the  trustees,  and  a  condition 
exists  bringing  the  case  within  the  opera- 
tion of  section  323."  It  will  be  observed 
that  section  4484,  Ky.  St,  is  only  operative 
where  the  county  court  and  the  board  of 
trustees  of  the  seminary  consent.  It  is  In- 
sisted here  that,  it  being  averred  that  they 
had  no  good  reason  not  to  consent,  the  sec- 
tion should  be  held  applicable.  But  we  do 
not  so  construe  the  statute.  The  purpose  of 
the  statute  !»  to  vest  the  discretion  in  the 
county  authorities  and  the  trustees.  If  they 
see  proper,  they  can  turn  over  the  property 
to  the  local  district,  but,  if  they  do  not 
see  proper  to  turn  It  over  to  the  local  dis- 
trict, section  323  applies,  and  it  belongs  to 
the  schools  of  the  whole  county.  In  the  case 
at  bar  reading  the  record  as  a  whole,  it  is 
evident  that  the  county  authorities  refused 
to  consent  for  the  reason  that  they  wished 
to  use  the  property  for  the  county  high 
school.  We  cannot  control  their  Judgment 
on  this  question.  They  have  the  right  to 
devote  the  property  to  county  purposes  if  In 
their  judgment  this  is  for  the  best  interest 
of  the  cause  of  education  in  the  county. 
We  do  not  therefore  see  that  the  court  erred 
in  not  adjudging  the  property  to  the  Stan- 
ford graded  school. 

[2]  Stanford  College  has  no  ground  to  com- 
plain of  the  Judgment  adjudging  the  proper- 
ty to  the  county  board  of  education  for  a 
county  high  school.  It  professes  Itself  un- 
able to  maintain  a  school  or  to  comply  wltb 
the  conditions  of  the  grant  to  it 

[3]  It  is  Insisted,  however,  that  the  orig- 
inal contributors  to  the  fund  have  a  right 
to  demand  that  the  property  be  sold,  and  tlie 
proceeds  divided  among  them.     To  sustain 
this  view,  we  are  referred  to  the  case   of 
Taylor  v.  Rogers,  130  Ky.  112,  112    S.    W. 
1105 ;  but  that  was  entirely  a  different  case 
from  the  one  here.    It  was  peculiarly  a  pri- 
vate enterprise.     The  property  was  deeded 
for  a  special  purpose,  and  when  the   pur- 
poses of  the  grant  failed,  the  title  reverted. 
This  was  not  a  purely  private  enterprise. 
It  was  a  public  enterprise  in  which  the  state 
and  town  of  Stanford  under  special  autbor- 
Ity  were  large  contributors.    No  reverter  la 
anywhere  shown  in  the  record.    Under  sec- 
tion 323,  Ky.  St,  the  property  belonging  to 
the  charity  goes  as  therein  directed,  but.  If 
the  charity  has  failed,  and  upon  the   fail- 
ure of  the  charity  the  property  reverts,  tben 
there  is  nothing  upon  which  section  323  may 
act;  for  it  was  only  intended  to  operate  on 
the  property  of  the  society.    Property  wWeli 
has  reverted  is  no  longer  the  property    of 
the  society,  and  is  not  affected  by  the   sec- 
tion.   There  Is  nothing  in  the  record  to  show 
that  the  property  in  contest  had  reverted. 
On  the  contrary,  it  appears  from  the  record 
that  it  is  still  the  property  of  the  society. 
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and  that   tbe  Boclety  Is   dissolved   and   is 
wholly  powerless  to  carry  out  tbe  purposes 
of  its  incorporation. 
Judgment  affirmed. 


liOniSYIIiLO  &  N.  R.  CO.  T.  COX. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  6,  1011.) 

1.  Hastes  and   Servant   (|  86*)— Oontbact 

or   EUFLOTHENT — BHEACH. 

Wbere  plaintiff  sued  for  breadi  of  an  al- 
leged contract  to  pay  him  $500  and  furnish 
him  permanent  employment,  in  consideration  of 
his  waiver  of  a  cause  of  action  for  injuries,  it 
was  no  objection  that  he  failed  to  return  tbe 
$500  received. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec,  Dig.  |  36.*] 

2.  Pleading  (|  176*)— Rejoindeb— Issue. 
Prac.  I  126,  providing  that  ei 

material  allegation  of  a  pleading,  with  certain 


Civ.  Code  Prac.  |  126,  providing  that  every 
:erial  allegation  of  a  pleading,  with  certain 
exceptions,  must  be  taken  as  true,  unless  spe- 
cially traversed,  only  •  refers  to  affirmative  al- 
legations, and  does  not  require  that  a  traverse 
in  a  rejoinder  which  makes  up  an  issue  must 
be  responded  to. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  343-353;   Dec.  Dig.  i  176.*] 

8.  Pbincipai.  and  Agent  (|  102*)— Adtuob- 

iiT  OF  Agent. 

Wbere  defendant  railroad  company  sent  an 
agent  to  plaintiff  to  make  a  settlement  of  a 
cause  of  action  for  injuries,  the  agent  had 
ostensible  authority  to  agree,  in  consideration 
of  such  settlement,  to  furnish  plaintiff  per- 
manent employment,  so  that  such  contract  would 
be  binding  on  defendant. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  274-277,  347;  Dec.  Dig. 
i  102.*1 

4.  CONTBACTB  (I    10*)— VALIDITT— MXJTUAI,ITT. 

Where  plaintiff  surrendered  a  cause  of  ac- 
tion for  injuries  against  defendant  in  consid- 
eration of  $500,  and  defendant  agreed  to  give 
him  permanent  employment,  the  settlement  did 
not  lack  mutuality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  21-40;    Dec.  Dig.  {  10.*] 

5.  Contracts  (|  123*)— Permanent  Bi£PL0T- 
MENT^PuBLio  Pouor. 

It  is  not  against  pablie  policy  for  a  public 
service  corporation  to  contract  to  give  an  em- 
ploye permanent  employment;  it  being  neces- 
sarilj   implied    that    the    servant    is    properly 

Soahfied  to  perform  his  duties,  and  may  be 
iscliarged  for  any  cause  that  would  justify 
the  discharge  of  a  servant  employed  for  a  fixed 
term. 

[Ei.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  570-675 ;   Dec.  Dig.  i  123.*] 

6.  Dauaoes  ({  140^  —  CoNTBAOT  —  Breach— 

EXCESSIVENESS — MABTEB  AND    SERVANT. 

Where,  in  an  action  against  a  railroad  com- 
pany for  a  breach  of  contract  to  give  plaintiff 
pemunent  employment,  the  jury  awarded  plain- 
tiff $6,800,  and  the  interest  on  this  sum  was 
more  than  plaintiff  bad  earned  for  a  number 
of  years  prior  to  his  final  discharge,  and  was 
nearly  as  much  per  year  as  he  bad  made  most 
of  the  time  the  verdict  was  excessive. 

[XSl  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  it  404,  405;    Dec.  IMg.  i  140.*] 

7.  Hastes  and  Servant  (J  30*)— Contract  of 
Emplotment— Right  of  Discharge. 

Where  defendant  agreed  to  give  plaintiff 
pemunent  employment  as  a  part  consideration 
tor  a  settlement  for  injuries,  plaintiff  was  sub- 


ject to  discharge  for  -violation  of  defendant's 
rule,  providing  for  discbarge  of  an  employ^  who 
is  garnished,  or  for  drinking  while  on  du^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S§  30-36;   Dec.  Dig.  |  30.*] 

8.  Master  and  Servant  ({  30*)— Contract  of 
Emploticent— Intbbbuftion  of  Service. 

Wbere  plaintiff  worked  for  defendant  under 
contract  to  give  him  permanent  employment  he 
was  entitled  to  lay  off  while  sick  or  disabled, 
but  be  could  not  stop  work  at  pleasure,  or  re- 
main away  without  reasonable  necessity,  and 
then  return  and  demand  his  position. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  30-36 ;  Dec.  Dig.  |  30.*] 

9.  Master  and  Servant  (§  30*)— Contract  of 
Employment — "Permanent    Employment." 

Where,  as  part  of  a  contract  for  the  settle- 
ment of  a  cause  of  action  for  injuries  to  a  serv- 
ant, it  was  agreed  that  he  should  have  subse- 
quent "permanent  employment"  as  a  switch 
tender,  it  was  necessarily  implied  that  the  con- 
tract should  continue  only  as  long  as  the  road 
continued  in  business  at  tbe  place  where  plain- 
tiff was  employed,  and  he  remained  willing  and 
able  to  render  the  services  properly,  and  con- 
formed to  defendant's  rules. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  30-36 ;    Dec.  Dig.  i  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  6311;  vol.  8,  p.  7751.] 

10.  Master  and  Servant  (|  3*)— Contract 
OF  Employment— Definiteness. 

A  contract  to  give  plaintiff  steady  or  {ler- 
manent  employment,  without  providing  the  posi- 
tion be  was  to  bold  or  the  pay  he  was  to  re- 
ceive, would  be  too  indefinite  for  enforcement 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  2-4 ;   Dec  Dig.  $  3.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Divi- 
sion. 

Actlpn  by  Forest  W.  Cox  against  ttie  Louis- 
ville &  NashviUe  Railroad  Company.  Judg- 
ment for  plalntiir,  and  defendant  appeals. 
Reversed. 

Benjamin  D.  Warfleld  and  S.  D.  Rouse,  for 
appellant    F.  J.  Hanlon,  for  appellee. 

HOBSON,  C.  J.  Forest  W.  Cox  was  a 
switchman  in  tbe  yards  of  tbe  Louisville  & 
Nashville  Railroad  Company  at  Lutoula,  and 
was  injured  there  on  December  6,  1894,  by 
getting  bis  Iiand  mashed  between  two  cars; 
tbe  result  of  tbe  injury  being  that  be  lost 
tbe  use  of  that  band.,  On  February  15,  1908, 
be  brought  this  suit  against  tbe  railroad  com- 
pany, alleging  that  on  March  22,  1895,  be 
made  a  settlement  with  it,  by  wbicb  it  paid 
blm  $500,  and  agreed  to  give  him  permanent 
employment  as  a  switch  tender  In  its  yards 
at  Latonia  as  long  as  it  was  in  business  in 
Kenton  county.  He  alleged  that  the  com- 
pany bad  given  bim  tbe  employment  as  agreed 
until  December  16,  1907,  when  it  discharged 
bdm  without  cause.  He  prayed  Judgmeat 
against  it  for  the  breach  of  the  contract  in 
the  sum  of  $25,000.  The  defendant  filed  an 
answer,  controverting  tbe  allegations  of  the 
petition.  The  case  was  tried  before  a  Jury  on 
November  10,  1910. 

At  tbe  time  ttiat  Cox  was  injured,  Edward 
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Meyer  was  general  yardmaster  of  the  dnctn- 
nati  terminal,  which  included  the  yard  of 
I^tonla.  Ben  Arnold  was  the  superintendent 
of  the  terminals  of  the  Kentucky  division, 
and  general  freight  agent  After  Cox  was 
hurt,  Arnold  sent  a  man  to  see  Cox,  to  know 
whether  be  was  going  to  sue  or  would  settle, 
and  what  he  wanted.  Gox  said  that  he  needed 
money  to  live  on  until  he  was  able  to  go  to 
work,  and  that  if  they  would  give  him  that, 
and  give  him  a  Job  that  he  could  do  when  be 
got  able,  be  would  not  bring  suit  against 
them.  Gox  suggested  that  he  thought  $500 
would  run  him  until  he  got  able  to  go  to 
work,  and  that  be  would  want  a  position  that 
he  could  work  at  with  only  one  band.  After 
this  conversation,  Arnold  and  Meyer  called 
at  Cox's  borne,  and  Cox  says  that  it  was 
there  agreed  that  the  defendant  would  pay 
blm  $500,  and  give  him  a  permanent  position 
as  switch  tender  as  long  as  they  did  business 
In  Kenton  county.  His  mother,  who  was 
present  when  the  contract  was  made,  says 
that  they  agreed  to  give  him  $500  to  help  bim 
along  until  be  was  able  to  go  to  work,  and 
when  be  got  able  to  work  tbey  would  give 
him  a  permanent  job  as  switch  tender.  An- 
other witness  Introduced  by  the  plaintlfT,  who 
also  heard  the  contract  made,  makes  this 
statement:  "They  said  that  they  would  give 
him  a  }ob  that  he  could  make  a  living  out 
of;  it  looked  like  they  were  willing  to  do 
what  was  right  They  said  that  tbey  would 
take  care  of  him;  there  was  nothing  said 
about  what  tbey  would  give  him;  that  is, 
how  much."  Arnold  was  not  Introduced  as 
a  wituess  on  behalf  of  the  defendant.  Mey- 
er, who  was  the  only  witness  Introduced  by 
the  defendant  as  to  the  contract,  said  that 
tbey  paid  blm  $500  in  settlement  of  his  claim, 
telling  him  that  that  was  a  full  and  final  set- 
tlement He  also  made  this  statement:  "He 
[Cox]  said  be  would  like  to  get  a  position, 
and  I  told  him  he  was  still  employed  by  the 
railroad  company,  and  that  when  he  got  ready 
for  work  to  report  to  me,  and  I  would  give  him 
employment  •  »  •  There  was  nothing 
said  by  either  of  as  as  to  permanent  employ- 
ment" He  also  testified  that  he  bad  no  au- 
thority to  make  a  contract  for  permanent  em- 
ployment. When  Cox  received  the  $500,  be 
signed  a  writing,  releasing  the  company  from 
all  liability,  and  accepting  the  $500  In  full 
settlement  of  bis  claim  against  It  for  dam- 
ages. But  be  testified  that  be  signed  this 
paper  without  reading  it,  at  the  direction  of 
Meyer,  who  told  him  It  was  only  a  receipt  for 
$500.  Meyer  denied  this.  Cox  got  so  he 
could  go  to  work  on  June  18,  1895.  He  was 
given  a  place  as  switch  tender,  which  he  held 
nntU  May  12,  1897.  He  says  tbat  he  then 
laid  off;  Meyer  says  tbat  he  then  quit  the 
service  of  the  company.  He  returned  to  Mey- 
er In  October,  1897.  There  was  no  vacancy 
then  as  switch  tender,  and  Meyer  gave  blm 
the  place  of  extra  switch  tender;  tbat  is,  be 
worked  when  any  of  the  regular  men  were 
sick  or  absent    Be  held  the  place  as  extra 


switch  tender  nntll  March  1,  1898,  when  he 
was  discharged,  as  Meyer  says.  Bat  Cox 
says  be  again  laid  off.  In  October,  1898,  he 
again  went  to  work  for  the  company  as  extra 
switch  tender,  and  worked  in  this  position 
until  May  23,  1899,  when  he  took  a  position 
in  the  roundhouse,  where  he  remained,  hold- 
ing a  position  as  an  extra  man,  until  August 

1900.  He  worked  as  extra  switch  tender 
again  ttom  August,  1900,  up  to  November, 

1901,  and  in  November,  1901,  be  was  made  a 
regular  switch  tender,  and  held  this  position 
untU  November,  1906,  when  he  was  given  the 
position  of  herder.  The  position  of  switch 
tender  pays  $1.75  a  day;  the  position  of 
herder  $2.20.  Meyer  says  he  changed  Cox 
at  bis  request;  Cox  says  the  changes  were 
all  made  by  the  requirement  of 'Meyer.  Cox 
held  the  position  of  herder  until  bis  discbarge 
on  December  16, 1907.  He  was  then  <ll8cbarg- 
ed  by  Meyer,  because  Meyer  had  been  in- 
formed tbat  he  had  been  drinking  on  duty. 
The  herder  had  charge  of  an  engine  in  the 
yards,  discharging  there  the  duties  of  an  en- 
gineer. 

On  this  evidence  the  court  instructed  the 
Jury  as  follows: 

"(1)  If  you  believe  from  the  evidence  tbat 
defendant  company  agreed  with  plaintitC  in 
settlement  of  his  claim  for  damages  arising 
oat  of  the  Injury  suffered  by  him  on  the  5th 
day  of  October,  1894,  that  it  would  pay  bim 
the  sum  of  $500,  and  give  blm  steady  and 
permanent  employment  as  a  switch  tender  so 
long  as  defendant  company  engaged  In  busi- 
ness In  Kenton  county,  Ky.,  you  will  find  a 
verdict  for  plaintiff,  unless  you  find  for  de- 
fendant under  instructions  Nos.  2  and  3. 

"(2)  If  you  believe  from  the  evidence  tbat 
defendant  company  did  not  agree  to  give  to 
plaintiff  steady  or  permanent  employment  as 
a  switch  tender  so  long  as  defendant  was 
engaged  in  business  in  Kenton  county,  or  If 
you  believe  from  the  evidence  tbat  E^lward 
Meyer,  defendant's  servant  or  employfi,  did 
agree  as  a  part  consideration  for  the  settle- 
ment of  defendant's  claim  that  the  defend- 
ant would  give  plaintiff  steady  and  perma- 
nent employment  as  long  as  defendant  com- 
pany was  engaged  in  business  in  Kenton  coun- 
ty, but  tbat  said  Meyer  was  without  author- 
ity to  make  such  an  agreement,  or  if  you 
believe  from  the  evidence  tbat  defendant 
company  did  agree,  by  and  through  an  offi- 
cer or  agent  having  authority  to  make  such 
an  agreement,  that  plaintiff  was  to  have 
steady  and  permanent  employment  as  a 
switch  tender  so  long  as  defendant'  company 
was  engaged  in  business  in  Kenton  county, 
and  that  the  employment  of  plaintiff  by  de- 
fendant company  was  pursuant  to  said  axree- 
ment,  if  you  believe  there  was  such  an  agree- 
ment, and  you  farther  believe  tbat  plalntlll 
at  any  time  during  said  employment  volun- 
tarily gave  up  the  position  or  employment 
then  held  by  him  with  defendant  company, 
or  was  guilty  of  drinking  while  on  duty,  and 
was  for  this  reason  discharged,  then  in  ^ther 
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or  an;  of  said  events  yon  will  find  a  verdict 
for  the  defendant. 

"(3)  The  written  contract  referred  to  In 
the  evidence  and  filed  as  a  part  of  the  proof 
herein  is  a  full  and  complete  settlement  and 
release  of  all  claims  for  damages  against  the 
detendant  company  arising  out  of  the  Injury 
recdved  by  plaintiff  on  or  about  the  6th  day 
of  December,  1894,  and  yon  must  retnm  a 
verdict  for  defendant,  unless  you  believe 
trom  the  evidence  that  said  contract  was 
not  read  to  plaintiff,  or  read  by  him,  and  that 
defendant's  agents  represented  to  liim  that 
it  contained  only  a  receipt  for  the  sum  of 
$500,  and  that  plaintiff  believed  and  relied 
opon  said  representations,  and  that  but  for 
Bald  representations  he  would  not  have  sign- 
ed said  contract 

"(4)  If  you  find  a  verdict  for  plaintiff,  you 
will  award  him  such  a  sum  of  money  as  you 
may  believe  from  the  evidence  will  fairly  and 
reasonably  represent  the  wages  he  would 
have  received  as  switch  tender,  if  so  employ- 
ed since  his  discharge  by  defendant  company, 
and  which  you  believe  from  the  evidence  it 
la  reasonably  certain  he  would  receive  as 
switch  tender,  for  such  time  in  the  future  as 
yon  believe  from>the  evidence  it  is  reasonably 
certain  he  will  be  capable  of  performing  the 
dnties  of  a  switch  tender,  if  so  employed, 
less  what  you  believe  from  the  evidence  he 
has,  or  by  reasonable  diligence  could  have, 
earned  in  other  employments,  or  can  in  the 
future  by  reasonable  diligence  earn  in  other 
employment,  but  not  exceeding  in  all  the  sum 
of  125,000,  the  amount  prayed  for  in  the  peti- 
tion." 

The  Jury  returned  a  verdict  In  favor  of 
the  plaintiff,  fixing  the  damages  at  $6,800. 
The  court  refused  a  new  trial,  and  the  rail- 
road company  appeals. 

[11  The  defendant  insists  tliat  the  Jury 
shonld  have  been  Instructed  peremptorily  to 
find  for  it,  because  Cox  had  not  returned  to 
it  the  1500  which  he  had  received;  but  this 
is  not  an  action  to  set  aside  the  settlement 
for  fraud.  It  ia  an  action  to  enforce  the  set- 
tlement. It  is  (mly  insisted  by  Cox  that  by' 
fraud  a  certain  writing  was  obtained  from 
him,  which  be  was  told  was  a  receipt  for 
the  $500,  but  which  was  in  fact  a  contract 
of  settlement  The  case  falls  within  the  rule 
laid  down  In  McGUl  v.  L.  &  N.  R.  R.  Co.,  114 
Ky.  358,  70  8.  W.  1048,  24  Ky.  Law  Rep. 
U44;  Ingram  v.  Covington,  etc.,  R.  R.  Co., 
88  8.  W.  541,  28  Ky.  Law  Rep.  608 ;  Bram- 
ble V.  andnnatl,  etc.,  R.  R.  Co.,  132  Ky.  547, 
lit*  8.  W.  742. 

[i]  It  is  also  insisted  that  under  the  plead- 
ings it  is  admitted  that  the  agent  with  whom 
the  settlonent  was  made  had  no  authority 
to  make  It  In  a  reply  the  plaintiff  averred 
that  the  settlement  was  made  with  the  claim 
agent  of  the  road.  By  its  rejoinder  the  de- 
fendant denied  that  the  settlement  was  made 
with  the  claim  agent  or  that  the  claim  agent 
bad  authoritj  to  make  the  settlement    It  is 


insisted  tliat,  there  being  no  pleading  filed 
controverting  the  allegations  of  the  rejoin- 
der, its  allegations  stand  confessed.  By  sec- 
tion 126  of  the  Code,  every  material  allega- 
tion of  a  pleading,  with  certain  exceptions, 
must  be  taken  as  true,  unless  specially  tra- 
versed; but  this  provision  of  the  Code  only 
refers  to  affirmative  allegations.  There  is  no 
requirement  of  the  Code  that  a  traverse  in  a 
rejoinder  which  makes  up  an  Issue  must  be 
responded  to.  The  plaintiff  had  averred  in 
his  petition  that  his  contract  was  made  with 
the  defendant.  By  his  reply  after  the  settle- 
ment was  pleaded  in  the  answer,  he  set  up 
the  fact  that  the  claim  agent  made  the  con- 
tract with  Iiim.  He  did  not  In  words  aver 
that  the  dalm  agent  had  authority  to  make 
it,  but  the  defendant  In  rejoining  to  the  reply 
assumed  that  this  was  the  meaning  of  the 
allegation,  and  denied  the  fact.  The  denial 
made  up  the  issue  as  fully  as  if  the  fact  had 
been  specifically  averred  In  the  reply. 

[3]  It  is  also  Insisted  that  the  testimony  of 
Meyer  to  the  effect  that  he  had  no  authority 
to  employ  Cox  permanently  is  uncontradicted 
and  unimi)eached,  and  therefore  must  be  ac- 
cepted as  true.  But  the  plaintiff  shows  that 
the  defendant  sent  Meyer  to  make  the  settle- 
ment. If  it  authorized  him  to  make  a  settle- 
ment, it  cannot  escape  liability  for  the  set- 
tlement he  made,  on  the  ground  that  In  mak- 
ing the  settlement  he  exceeded  his  authority. 
It  was  within  the  apparent  scope  of  his  au- 
thority to  make  a  settlement,  and  if  be  made 
the  settlement  as  claimed  by  Cox  the  defend- 
ant is  bound  by  It  As  between  the  principal 
and  the  agent,  the  principal  who  sends  out 
his  agent  to  make  a  settlement  may  say  that 
the  agent  exceeded  his  authority ;  but,  as  be- 
tween the  person  settled  with  and  the  prin- 
cipal, the  principal  cannot  show  the  secret 
Instructions  he  gave  as  to  the  character  of 
the  settlement  he  should  make.  It  is  evident 
from  the  proof  that  the  defendant  wished  a 
settlemait  made  with  Coz,  so  as  to  avoid  a 
suit  by  him  to  recover  for  his  injuries,  and 
there  Is  evidence  tending  to  show  that  Meyer 
was  selected  by  it  to  make  the  settlement  It 
is.  If  this  is  true,  bound  by  the  settlement  he 
made. 

[4,  6]  If  the  contract  was  as  stated  by  Cox, 
it  did  not  lack  mutuality,  for  he  gave  a  valu- 
able consideration  for  the  defendant's  prom- 
ise to  employ  him,  and  It  cannot,  after  receiv- 
ing the  consideration,  repudiate  the  contract 
with  impunity.  The  contract  as  alleged  In 
the  petition  and  proven  by  the  plaintiff  him- 
self, falls  within  the  rule  laid  down  In  Yel- 
low Poplar  Lumber  Company  v.  Rule,  106 
Ky.  466,  60  S.  W.  685,  20  Ky.  Law  Rep.  2006. 
It  is  not  against  public  policy  for  a  public 
service  corporation  to  enter  into  a  contract 
to  give  an  employ^  permanent  employment 
for  the  reason  that  it  is  necessarily  implied 
in  such  a  contract  that  the  servant  is  prop- 
erly to  perform  his  duties,  and  may  be  dis- 
cliarged  by  the  master  for  any  cause  thnt 
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would  Justify  the  discharge  of  a  servant  em- 
ployed for  a  fixed  term. 

[6]  But,  while  we  are  of  opinion  that  the 
case  was  properly  submitted  to  the  Jury,  we 
are  also  of  opinion  that  the  amount  found 
by  the  Jury  is  excessive,  and  that  the  ver- 
dict is  against  the  evidence.  The  intertot 
on  the  sum  found  by  the  Jury  is  more  than 
Cox  earned  for  a  number  of  years  previous 
to  his  final  discharge  by  the  railroad  com- 
pany, and  is  nearly  as  much  per  year  as  he 
made  most  of  the  time. 

Cox  testifies  that  be  did  not  leave  the 
service  of  the  railroad  company  after  he 
began  in  1895  until  he  was  discharged  in 
1907;  he  says  he  laid  off,  because  his  hand 
hurt  him  at  times,  but  he  does  not  ade- 
quately explain  why  he  laid  off  so  long  in 
1897  or  1898,  or  why  he  served  without  com- 
plaint as  an  extra  man  when  he  returned  to 
the  service  of  the  company.  The  weight 
of  the  evidence  shows  that  there  was  an 
agreement  between  him  and  the  railroad  offi- 
cials that  they  were  to  give  him  a  steady  or 
permanent  Job.  The  amount  they  paid  him 
was  SO'  disproportionate  to  the  extent  of  his 
injury  as  to  well  warrant  the  Jury  in  con- 
cluding that  there  must  have  been  some  oth- 
er consideration  for  the  settlement.  But 
there  is  nothing  in  the  evidence  to  indicate 
that  any  of  the  parties  contemplated  that  the 
company  would  quit  doing  business  in  Ken- 
ton county  at  any  time.  It  is  a  public  serv- 
ice corporation,  and  cannot  at  pleasure  stop 
serving  the  public  at  this  point  or  that;  its 
tracks  and  switches  are  permanent  struc- 
tures. 

We  see  no  substantial  error  in  the  instruc- 
tions to  the  prejudice  of  appellant,  so  far 
as  they  go. 

[7]  The  defendant  may  show  that  it  has 
a  rule  providing  for  the  discharge  of  an  em- 
ploy6  who  is  garnished;  that  Cox  was  gar- 
nished, and  that  he  was  discharged  pursuant 
to  the  rule.  If  he  was  thus  discharged,  it 
is  a  bar  to  this  action  Just  as  a  discharge 
for  drinking  while  on  duty. 

[t]  Cox  had  the  right  to  lay  off  when  he 
was  sick  or  was  disabled  by  the  condition  of 
his  band,  or  otherwise ;  but  he  had  no  right 
to  stop  work  at  pleasure,  and  then  come 
back  after  a  number  of  months  and  demand 
his  place  again.  On  another  trial  the  court 
will  instruct  the  Jury  tliat  Cox  had  a  right 
to  lay  off  while  he  was  sick  or  disabled,  so 
long  as  the  sickness  or  disability  continued, 
but  that  if  he  quit  work  without  such  ne- 
cessity for  quitting,  or  remained  away  from 
his  work  a  longer  time  than  was  for  this 
cause  reasonably  necessary,  this  was  a  vol- 
untary giving  up  of  his  position,  as  set  out  in 
instruction  No.  2. 

[I]  It  remains  to  determine  what  were 
Cox's  rights  if  the  contract  was  simply  to 
give  him  steady  or  permanent  employment  as 
switch  tender,  and  not  to  employ  him  as 
long  as  the  railroad  company  did  business 
In  Kenton  county.    In  Perry  v.  Wheeler,  12 


Bush,  641,  a  resolution  of  the  church  pro- 
vided that  Dr.  Parry  was  elected  permanent- 
ly to  the  rectorship  of  the  church.  He  in- 
sisted that  he  had  a  right  to  retain  his  posi- 
tion during  life,  as  long  as  he  was  capacitat- 
ed to  discharge  the  duties  of  the  ofilce.  The 
court,  however,  held  that  the  word  "perma- 
nent" was  used  as  the  opposite  of  "tempora- 
ry," and  that  he  was  simply  elected  as  the 
regular  pastor  of  the  church.  In  Lord  v. 
Goldberg,  81  CaL  586,  22  Pac.  1126,  16  Am. 
St  Rep.  82,  the  plaintiff  was  employed  as 
the  permanent  attorney  of  the  company,  but 
it  was  held  that  this  indicated  no  more  than 
a  regular  employment  as  contradistinguished 
from  a  special  employment.  But  the  princi- 
ple applied  in  these  cases  should  not  govern 
in  a  case  like  that  before  us,  where  the  serv- 
ant relinquishes  his  right  of  action  in  consid- 
eration of  the  promise  of  permanent  employ- 
ment In  construing  a  contract  the  first 
point  to  ascertain  is  what  the  parties  under- 
stood by  the  words  employed,  and  as  an  aid 
In  this  respect  the  object  in  making  the 
agreement  may  be  taken  Into  consideration. 
In  a  contract  of  hiring,  where  no  definite 
period  is  expressed,  it  is  generally  presumed 
to  be  hiring  at  will;  but  if  the  future  em- 
ployment at  a  stated  sum  per  year  is  part  of 
the  consideration  of  a  sale  it  is  not  contem- 
plated that  a  large  portion  of  the  considera- 
tion was  subject  to  be  defeated  at  the  pleas- 
ure of  the  employer.  Jennings  v.  Brother- 
hood Accident  Co.,  44  Colo.  68,  96  Pac.  9S2, 
18  L.  B.  A.  (N.  S.)  109,  130  Am.  St  Rep. 
109;  Weidman  v.  United  Cigar  Store  Co., 
223  Pa.  160,  72  Atl.  377,  132  Am.  St  Rep. 
727.  In  many  of  the  cases  to  which  we  hare 
been  referred,  where  contracts  of  this  sort 
have  been  sustained,  the  contract  was  to 
give  employment  until  some  event  happened, 
as,  for  instance,  as  long  as  the  servant  may 
be  able  to  do  the  work  (Smith  v.  St  Paul 
R.  R.  Co.,  60  Minn.  330,  «2  N.  W.  392),  or 
until  he  gets  well,  or  so  long  as  the  servant 
lives,  or  the  employer  is  in  business.  Pierce 
V.  Tenn.  Coal  Co.,  173  U.  S.  1,  19  Sup.  Ct 
335,  43  L.  Bd.  691;  Tellow  Poplar  Lumber 
Co.  V.  Rule,  106  Ky.  455,  50  S.  W.  685,  20 
Ky.  Law  Rep.  2006;  NortonvUle  Coal  Co.  t. 
Sisk,  145  Ky.  55,  139  S.  W.  1086.  In  Penn. 
Co.  V.  Dolan,  6  Ind.  App.  109,  32  N.  E.  802, 
51  Am.  St  Rep.  289,  an  injured  employe  was 
paid  $100,  and  was  promised  steady  and  per- 
manent employment  at  a  compensation  equal 
to  that  he  was  then  receiving.  Holding  this 
contract  valid,  the  court  said:  "Words  are 
to  be  taken  in  their  most  usual  and  known 
signification,  but  they  get  their  meaning  al- 
most wholly  from  the  time,  place,  and  cir- 
cumstances under  which  they  are  used.  The 
words  'steady  and  permanent'  usually  sig- 
nify stability  and  duration,  and  tliis  is  es- 
pecially true  when  they  are  applied  to  the 
subject-matter  and  the  peculiar  circumstanc- 
es under  which  they  are  here  used.  We 
think,  when  reasonably  construed,  they  show 
an  agreement  on  the  part  of  appellant  to 
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fornisb  appellee  with  employment  as  long 
as  the  latter  la  able,  ready,  and  willing  to 
perform  such  services  as  ttie  company  may 
bare  for  him  to  perform." 

A  like  question  was  before  the  Supreme 
Coart  of  Masaacbusetts  in  Carnig  t.  Carr, 
167  Mass.  544,  46  N.  E.  117,  35  L.  R.  A.  612, 
ST  Am.  St  Rep.  488.  There  the  contract  was 
to  give  the  plaintiff  permanent  employment 
at  stipalated  wages.  The  court,  after  laying 
domi  the  rule  that  in  construing  the  con- 
tract it  should  consider  the  circumstances 
earrounding  the  making  of  it,  and  the  situ- 
ation of  the  i>artie8  at  the  time,  said:  "Look- 
ing at  the  matter  in  that  way,  we  think  that 
tbe  words  would  be  commonly  understood  as 
meaning  that,  so  long  as  the  defendants 
irere  engaged  in  enameling,  and  had  work 
wMcb  the  plaintiff  could  do,  and  desired  to 
do,  and  so  long  as  the  plaintiff  was  able  to 
do  his  work  satisfactorily,  the  defendant 
vonld  employ  him,  and  that  in  that  sense 
the  employment  would  be  permanent ;  that 
is,  tbe  plaintiff  would  be  under  no  necessity 
of  looking  for  work  elsewhere,  but  could  rely 
on  tbe  arrangement  thus  made.  So  con- 
strued, the  contract  would  be  capable  of  en- 
forcemoit,  and  there  would  be  no  want  of 
motnality,  because  the  plaintiff  might  not 
hare  bound  himself  to  continue  in  the  de- 
fendant's employment."  To  same  effect,  see 
Harrington  t.  Kansas  City  Cable  Co.,  60  Mo. 
App.  223. 

The  rule  laid  down  In  these  cases  seems 
to  us  sound,  and,  if  the  contract  was  that 
Cox  was  to  have  permanent  employment  as 
switch  tender,  it  was  necessarily  implied 
that  this  was  to  continue  only  as  long  as 
the  road  was  in  business  at  the  yards  there, 
and  80  long  as  Cox  was  willing  and  able  to 
render  the  services  properly.  It  was  also 
Implied  that  he  was  to  stand  as  any  other 
servant,  and  would  be  discharged  for  cause, 
if  he  did  not  properly  discharge  the  duties 
or  conform  to  the  rules  of  the  company. 
Bnt  it  was  not  necessary  that  all  these 
things  that  were  implied  should  be  mention- 
ed in  the  contract;  for  what  is  necessarily 
Implied  need  not  be  expressed. 

[10]  On  the  other  hand,  if  the  contract 
was  simply  to  give  Cox  steady  or  permanent 
employment,  and  neither  the  ijositlon  he  was 
to  hold  nor  the  pay  he  was  to  receive  was 
stipulated,  this  contract  would  be  too  indefi- 
nite for  enforcement  On  another  trial  the 
court  will  so  instruct  the  jury. 

Judgment  reversed,  and  cause  remanded 
tor  a  new  trial. 


DANIELS  V.  BANISTER. 

(Court  of  Appeals  of  Kentucky.    Dec.  16,  1911.) 

Husband  awd  Wifi:  (S  29*)  —  Aktenuptial 
CoNTBACT— Validity. 

Where  plaintiff  and  her  husband  married 
when  they  were  59  and  63  years  of  age,  re- 


spectively, each  knowing  the  estate  owned  by 
the  other,  and  each  voluntarily  agreeing  to  re- 
linquish all  rights  in  the  estate  of  tbe  other 
which  they  would  acquire  by  virtue  of  the  con- 
templated marriage,  that  the  husband  had  a 
large  estate  and  made  no  provision  for  his  wife 
did  not  establish  a  prima  facie  case  of  fraud 
or  designed  concealment;  the  rule  that,  if  the 
provision  made  for  the  wife  is  unreasonably  dis- 
proportionate to  the  husband's  means,  the  pre- 
sumption of  concealment  and  the  burden  of 
disproving  the  same  is  on  him,  not  being  ap- 
plicable. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |  168 ;    Dec.  Dig.  S  29.*] 

Appeal  from  Circuit  Court  Marion  County. 

Action  by  Lucy  Daniels  against  R.  M.  Ban- 
ister, as  administrator  of  the  estate  of  R.  C. 
Daniels,  deceased.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Ben  Spalding,  for  appellant  H.  W.  Rives, 
H.  S.  McEIroy,  and  P.  K.  McBlroy,  for  ap- 
pellee. 

CLAY,  C.  This  action  involves  the  valid- 
ity of  an  antenuptial  contract  entered  into 
between  appellant  Lucy  Daniels,  and  her 
husband,  R.  C.  Daniels.  The  question  arises 
in  the  following  way:  Upon  the  death  of 
R.  G.  Daniels,  appellant  brought  this  action 
against  appellee,  R.  M.  Banister,  as  adminis- 
trator of  her  husband,  R.  G.  Daniels,  to  re- 
cover dower  in  certain  land  which  R.  C. 
Daniels,  prior  to  his  death,  conveyed  to  R.  M. 
Banister,  and  also  to  recover  her  distribut- 
able share  in  the  personal  property  left  by 
R.  G.  Daniels.  R.  M.  Banister,  as  adminis- 
trator, answered,  and  pleaded  tbe  antenup- 
tial contract  in  bar  of  appellant's  right  to 
recover;  and  appellee  replied,  charging  that 
the  contract  was  obtained  by  fraud.  Upon 
submission  of  the  case,  the  chancellor  denied 
appellant  the  relief  prayed  for,  and  she  pros- 
ecutes this  appeal  to  reverse  his  finding. 

The  contract  in  question  was  entered  into 
November  26,  1887.  At  that  time  R.  C.  Dan- 
iels was  63  years  of  age,  and  appellant  was 
59  years  of  age,  and  a  widow  with  three 
grown  children.  She  was  living  with  one 
of  her  daughters,  who  contemplated  moving 
to  Oregon,  and  R.  C.  Daniels  was  living 
alone.  The  marriage  was  one  for  mere  con- 
venience. E^ch  was  lonesome  and  desired 
company.  On  the  morning  of  the  day  the 
marriage  was  to  be  consummated,  R.  C.  Dan- 
iels went  to  the  office  of  Hon.  John  McChord 
and  stated  to  him  the  terms  of  the  contract 
he  desired  drawn.  Shortly  thereafter  Mr. 
Daniels  returned,  bringing  appellant  with 
him.  According  to  Mr.  McChord's  best  recol- 
lection, the  terms  of  the  contract  were  dis- 
cussed in  the  presence  of  appellant  and  Mr. 
Daniels,  and  tbe  contract  was  read  to  and 
signed  by  them.  The  contract  sets  out  the 
fact  that  Mr.  Daniels  owned  between  500  and 
600  acres  of  land  and  some  personal  prop- 
erty, and  that  appellant  the  other  contract- 
ing party,  owned  certain  property.  The  con- 
tract referred  to  the  approaching  marriage, 
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and  provided  that  neither  staould  acquire 
any  rights  In  the  property  of  the  other  by 
reason  thereof.  The  effect  of  the  contract 
Is  stated  In  the  following  words:  "It  being 
the  purpose  of  this  contract  for  the  parties 
to  this  agreement  to  hold  their  respective 
property  rights  in  all  respects  as  if  the  mar- 
riage herein  contemplated  had  never  taken 
place."  The  contract  also  contains  the  fol- 
lowing provision:  "Nothing  in  the  last  pre- 
ceding clause,  however,  is  intended  to  pre- 
clude the  survivor  from  taking  under  or  by 
virtue  of  a  last  will  and  testament  executed 
by  the  other  in  due  form  of  law." 

At  the  time  the  contract  was  entered  into, 
appellant  had  a  dower  interest  in  her  former 
husband's  land,  from  which  she  derived  an 
Income  of  from  $125  to  $150  a  year.  Two  or 
three  witnesses  testified  that  appellant  was 
a  dutiful  wife  and  faithfully  performed  her 
household  and  other  duties.  There  is  also 
evidence  to  the  eftect  that  she  spent  a  por- 
tion of  her  own  income  in  the  maintenance 
of  her  husband's  home.  While  it  was  charg- 
ed in  appellant's  reply  that  R.  C.  Daniels 
promised  to  convey  or  will  to  her  the  home 
place,  in  which  she  is  now  asserting  a  dower 
right,  she  admits  that  her  husband  never  ac- 
qnireid  it  until  several  years  after  the  con- 
tract was  executed.  The  evidence  shows 
that,  even  when  appellant  gave  her  deposi- 
tion in  this  case,  at  the  age  of  83,  she  was 
still  a  woman  of  fine  Intelligence  and  un- 
usual spirit.  The  contract  was  entered  Into 
about  23  years  prior  to  the  time  appellant 
testified,  and  it  shows  what  property  R.  C. 
Daniels  owned,  and  appellant  admits  she 
knew  what  property  he  owned  at  tHe  time 
she  signed  the  contract  This  is  not  a  case 
where  the  husband  took  advantage  of  the 
youth  and  inexperience  of  a.  woman  whom  he 
intended  to  marry,  concealed  the  character 
and  kind  of  his  property,  and  persuaded  her 
to  enter  into  a  contract  whereby  she  relin- 
quished all  claim  to  his  property  in  consid- 
eration of  an  Insignificant  settlement  upon 
her.  It  is  a  case  where  two  old  people,  sim- 
ply for  comfort  and  convenience,  each  know- 
ing the  estate  owned  by  the  other,  voluntari- 
ly aud  freely  agreed  to  relinquish  all  rights 
tn  the  estate  of  the  other  which  they  would 
acquire  by  virtue  of  the  contemplated  mar- 
riage. The  contract  was  made  about  23 
years  prior  to  the  death  of  the  husband,  but 
during  all  that  time  there  was  no  complaint 
as  to  its  terms.  About  one  year  prior  to  bis 
death  Mr.  Daniels  conveyed  certain  portions 
of  bis  land  to  two  of  his  heirs,  and  conveyed 
the  tract  in  which  appellant  is  seeking  to 
recover  dower  to  appellee.  The  latter  con- 
veyance was  made  subject  to  a  charge  of 
$150  per  year  In  favor  of  appellant  She 
knew  these  deeds  had  been  executed,  but  in- 
stituted no  action  to  set  them  aside  during 
the  lifetime  of  her  husband.  While  it  may 
be  true  that  in  the  opinion  of  some  R.  C. 
Daniels  should  have  made  more  ample  provi- 


sions for  his  wife,  this  is  not  of  ItseSf  evi- 
dence of  fraud  or  overreaching  on  his  part. 

Appellant  contends  that  the  mere  fact  ttiat 
R.  C.  Daniels  had  a  large  estate,  and  made 
no  provisions  whatever  for  his  wife,  made 
out  a  prima  facie  case,  which  threw  the  har- 
den of  showing  that  the  contract  was  fairly 
and  freely  entered  into  upon  appellee;  and 
the  case  of  Tilton  t.  Tllton,  130  Ky.  281, 
113  S.  W.  134,  132  Am.  St  Rep.  SB9,  is  cited 
to  support  the  contention.  The  court  used  the 
following  language  in  that  opinion:  "Good 
faith  is  the  cardinal  principle  in  such  con- 
tracts. If  the  provision  made  for  the  wife  is 
unreasonably  disproportionate  to  the  means 
of  the  husband,  the  presumption  of  designed 
concealment  is  raised,  and  the  burden  of  dis- 
proving the  same  is  upon  him."  Manifestly 
that  rule  has  no  application  to  the  facts  of 
this  case.  Here  the  contract  stated  wbat 
property  R.  G.  Daniels  had,  and  appellant 
admits  that  she  knew  what  property  be  own- 
ed. If  the  fact  that  no  provision  was  made 
for  her  raised  the  presumption  of  designed 
concealment  then  this  presumption  was  over- 
come by  the  statement  in  the  contract  set- 
ting out  how  much  property  the  husband 
had,  and  by  appellant's  admission  that  she 
knew. 

Being  of  the  opinion  that  the  evidence 
failed  to  show  that  the  contract  was  obtain- 
ed by  fraud  on  the  part  of  R.  G.  Danitis, 
and  that  appellant  entered  into  the  contract 
fully  appreciating  her  legal  rights  and  the 
effect  of  the  contract,  we  condnde  that  the 
Judgment  of  the  chancellor,  denying  ber  the 
relief  prayed  for,  was  proper. 

Judgment  affirmed. 


GITT  OP  COLUMBUS  v.  KERR  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1011.) 

Municipal  Cobposations  (J  978*)  —  Taxks 
Uncollected— Liability  of  Mabshaxi — Es- 
toppel. 

Where,  on  tbe  resignation  of  a  city  mar- 
shal, the  council  appointed  a  committee  to 
make  a  settlement  for  taxes  collected,  and  they 
took  tbe  tax  books  into  their  possession,  and 
refused  to  return  them  to  the  marshal  to  enable 
him  to  make  further  collections,  the  city  -was 
estopped  thereafter  to  claim  that  the  marshal 
was  responsible  for  taxes  which  he  might  have 
collected,  except  for  the  committee's  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  97a»] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Action  by  the  City  of  Colnmbus  against 
M.  V.  Kerr  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    AfBrmecL 

J.  M.  Brummal,  Jr.,  for  appellant.  R.  B. 
Piatt,  for  appellees. 

CARROLL,  J.  On  June  7,  1909,  the  aj*- 
pellee  Kerr  was  appointed  marshal  of  Colum- 
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bus,  a  dtj  of  tile  fifth  class,  and  on  Jnne 
14Ui  be  qnalified  by  execnting  bond.  Some 
time  during  the  month  of  Jnne,  and  after 
his  qualification,  the  taxes  due  the  dty  for 
the  year  1909,  as  well  as  the  uncollected 
taxes  for  the  year  1808,  were  placed  In  his 
hands  for  collection.  On  January  1,  1910, 
Kerr  resigned  as  marshal,  and  soon  there- 
after brou^t  snit  against  the  city  to  recover 
about  $100  he  alleged  was  due  him  on  ac- 
count of  salary  and  commissions.  To  this 
salt  the  city  filed  an  answer  and  cdunter- 
clalm,  seeing  to  charge  Kerr  on  his  bond 
as  marshal  with  the  amount  of  the  taxes 
placed  in  his  hands  for  collection  that  was 
uncollected  by  him  when  be  went  out  of 
office.  On  a  hearing  of  the  case  In  equity, 
the  lower  court  rendered  a  Judgment  for  a 
small  amount  in  favor  of  Kerr,  and  the  dty 
appeals. 

Seettoi  3629  of  the  Kentucky  Statutes 
(Busseirs  St.  i  1661),  a  part  of  the  charter 
of  fifth  class  dtles,  provides  that  the  mar- 
shal "shall  collect  all  taxes  placed  In  his 
hands  by  the  dty  coundl  for  collection." 
Section  3644  (section  1682)  provides  that  "the 
city  council  shall  have  i>ower,  and  it  shall 
be  their  duty,  to  provide  by  ordinance  a  sys- 
tem for  the  assessment,  levy  and  collection 
of  all  dty  taxes  not  Inconsistent  with  the 
provisions  of  this  chapter,  which  system 
shall  conform,  as  nearly  as  the  drcimi- 
stances  of  the  case  may  permit,  to  the  pro- 
visions of  the  laws  of  this  state  In  reference 
to  the  assessment,  levy  and  collection  of 
state  and  county  taxes." 

We  do  not  find  in  the  record  any  ordi- 
nance on  this  subject  passed  by  the  dty 
coundl  of  Columbus,  but  the  case  was  prac- 
ticed as  If  such  an  ordinance  had  been  en- 
acted, and  there  is  some  evidence  that  the 
marshal  could  have  collected  the  taxes  placed 
in  his  hands,  or  at  least  more  than  be  did 
collect,  before  January  1,  1910.  On  Janu- 
ary 1,  1910,  when  Kerr  resigned  as  marshal, 
the  city  council  appointed  a  committee  of 
two  of  its  members  to  make  a  settlement 
with  him,  and  this  committee  did  ma&e  such 
a  settlement,  and  their  settlement  shows  the 
amount  of  taxes  Collected  and  the  amount 
uncollected,  and  further  shows  that  the 
marshal  paid  over  the  amount  he  had  col- 
lected. When  this  settlement  was  complet- 
ed, the  committee  did  not  return  to  the  mar- 
shal the  tax  books,  but  retained  possession 
of  tbem,  or  delivered  them  to  the  derk  of 
the  city  council,  who  kept  them;  and,  al- 
though the  marsbal  demanded  the  return  to 
him  of  the  books  that  be  had  placed  in  their 
hands  for  the  purpose  of  making  a  settle- 
ment, they  refused  to  deliver  them  to  blm. 

The  evidence  Is  conflicting  upon  the  sub- 
ject as  to  whether  the  marshal  could  have 
collected  during  the  time  he  had  the  books 
more  taxes  than  be  did.  But,  passing  this, 
the  prlndpal  question  in  the  case  Is:  Was 
the  marshal  exonerated  from  the  collection 


of  the  uncollected  taxes  by  the  failure  and 
refusal  of  the  committee  to  deliver  to  him 
the  tax  books?  Of  course,  the  marslial 
could  not  collect  the  taxes  unless  he  had 
the  tax  books  In  bis  possession,  and  if  the 
committee  appointed  by  the  dty  council  to 
settle  with  the  marshal  took  possession  of 
the  books,  and  refused  upon  demand  to  de- 
liver them  to  him.  It  would  seem  that  the 
city  is  not  in  a  position  to  hold  him  respon- 
sible for  his  failure  to  collect  taxes  that  It, 
through  its  agents,  deprived  him  of  the  op- 
portunity to  collect  The  city  council  had 
authority  to  remove  the  marshal  at  any  time, 
and  80  had  authority  to  take  out  of  his 
hands  at  any  time  the  collection  of  the  taxes 
and  the  tax  books,  and  also  had  the  right  to 
appoint  a  committee  to  take  possession  of 
the  books. 

There  can  be  no  doubt  that  it  was  the 
duty  of  the  marshal  to  collect,  as  promptly 
as  could  be  done  and  within  the  time  and 
manner  provided  by  law,  the  taxes  placed 
in  bis  hands  for  collection;  but  as  the  or- 
dinance relating  to  the  collection  of  taxes 
is  not  in  the  record,  we  are  unable  to  say 
what  duty  this  ordinance  imposed  upon  the 
marshal  in  respect  to  the  collection  of  taxes. 
His  contention  is  that  when  the  tax  books 
were  taken  out  of  his  bands  by  the  dty 
council,  acting  through  its  committee,  and 
when  a  new  marshal  was  appointed  in  his 
place,  he  was  not  only  deprived  of  the  pow- 
er to  collect  taxes  thereafter,  but  that  the 
duty  of  collecting  the  taxes  was  put  upon 
his  successor  tn  office.  While  the  dty  In- 
sists that  the  committee  had  no  authority 
to  take  imssession  of  the  tax  books  longer 
than  was  necessary  to  enable  them  to  make 
a  settlement  with  the  marshal,  and  when 
this  settlement  was  made  the  marshal  should 
have  taken  such  action  as  was  necessary 
to  recover  from  the  committee  the  tax  books 
so  that  he  might  continue  the  collection  of 
the  taxes.  If  the  marshal  had  no  right  to 
collect  taxes  after  his  term  had  expired,  or 
after  his  successor  in  office  had  been  elected 
or  appointed,  it  would,  of  course,  have  ac- 
complished no  good  if  the  tax  books  had  been 
returned  to  him. 

But  we  do  not  think  it  necessary  on  the 
state  of  the  record  to  go  Into  the  question 
of  the  right  of  a  marshal  in  a  city  of  the 
fifth  class  to  collect  taxes  after  he  has  been 
removed  and  his  successor  appointed.  We 
think  the  case  may  very  properly  be  affirm- 
ed upon  the  g:round  assigned  by  the  lower 
court  in  its  Judgment,  viz.,  that  as  the  com- 
mittee appointed  by  the  dty  coundl  took 
possession  of  the  tax  books,  and  refused  to 
deliver  them  to  him,  the  council  is  estopi>ed 
by  the  act  of  its  committee  from  seeking 
to  bold  the  marshal  responsible  for  uncol- 
lected taxes  that  he  might  have  collected 
except  for  its  action. 

W^berefore  the  Judgment  of  the  lower  court 
Is  affirmed. 
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JONES  v.  GRIFFIN. 

(Court  of  Appeals  of  Kentucky.     Dec.  13, 
1911.) 

JuDiciAi,  Sai;es  S  63*)  — Fees  of  Gomuis- 

BIONESS. 

Under  Ky.  St.  §  1740  (Ensseirs  St.  §  2T08), 
regulating  the  fees  of  commissioners  for  sales 
under  decrees,  providing  for  selling  land,  where 
the  amount  of  the  sale  does  not  exceed  $2,000, 
S7.50;  where  the  sale  amounts  to  between 
$2,000  and  $5,000,  $10;  where  it  amounts  to 
between  $5,000  and  $10,000,  $15;  and.  where 
it  exceeds  $10,000,  $25;  and  providing  that 
where  more  than  one  tract  is  sold  under  the 
same  decree  the  court  may  allow  not  to  exceed 
$5  for  each  additional  tract  sold— the  fee  is 
based  on  the  number  of  sales  made,  rather  than 
the  number  of  tracts  embraced  in  the  sale ;  so 
that  but  a  single  fee,  depending  on  the  amouut 
of  the  bid,  is  allowable,  where  the  commission- 
er cries  and  sells,  at  one  time,  several  con- 
tiguous tracts,  constituting  one  body  of  land, 
to  a  single  person. 

[EA.  Note.— For  other  cases,  see  Judicial 
Sales,  Dec.  Dig.  i  63.*] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

John  H.  Jones,  trustee.  In  a  suit  to  enforce 
a  lien,  appealed  from  the  order  allowing  a 
certain  amount  to  O.  S.  Grlffln,  the  commis- 
sioner, for  making  the  sale.  Reversed,  with 
instructions. 

J.  A.  Sullivan  and  S.  M.  Wallace,  for  ap- 
pellant  L.  W.  Bethurum,  for  appellee. 


MILLER,  J.  The  appellant,  Jones,  held  a 
mortgage  for  about  $40,000  upon  the  property 
of  the  Big  Hill  Coal  Company,  conslBting  of 
ahont  11,000  acres  of  land,  located  in  Rock- 
castle and  Jackson  counties,  and  on  March 
11,  1911,  he  filed  his  suit  in  the  Rockcastle 
circuit  court  to  enforce  his  lien.  The  Big 
HUl  Coal  Company  having  answered,  Joining 
in  the  prayer  of  the  petition  that  the  land  be 
sold  to  pay  the  debt,  a  Judgment  was  duly 
entered,  directing  a  sale  of  the  land  to  pay 
the  debt;  and  the  appellee,  G.  S.  Griffin,  as 
master  commissioner  of  the  Rockcastle  cir- 
cuit court,  was  ordered  to  execute  the  Judg- 
ment At  the  sale  Jones,  the  plaintiff  in  the 
suit  bought  the  property  for  $7,773.70,  for 
which  amount  he  took  credit  upon  his  judg- 
ment. By  an  order,  entered  July  16,  1910, 
Grlffln,  as  master  commissioner,  was  allowed 
$425.36  for  making  the  sale;  but  said  order 
having  been  made  without  notice  it  was,  upon 
Jones'  motion,  subsequently  set  aside.  Upon 
a  rehearing  of  the  motion.  Griffin  was  allow- 
ed the  sum  of  $331.60  as  his  fee  for  making 
said  sal&  The  appellant  excepted  to  said  al- 
lowance, and  has  prosecuted  this  appeal  from 
the  order  making  it. 

The  commissioner's  compensation  is  con- 
trolled by  section  1740  of  the  Kentucky  Stat- 
utes (section  2708,  Russell's  St.),  which  reads, 
in  part  as  follows :  "For  selling  land  or  per- 
sonal property,  where  the  amount  of  the  sale 
does  not  exceed  two  thousand  dollars,  seven 


dollars  and  fifty  cents.  Where  the  sale 
amounts  to  more  than  two  thousand  dollars, 
but  does  not  exceed  five  thousand  dollars, 
ten  dollars.  Where  the  sale  amounts  to 
more  than  five  thousand  dollars,  but  does 
not  exceed  ten  thousand  dollars,  fifteen  dol- 
lars. Where  the  sale  exceeds  ten  thousand 
dollars,  twenty-five  dollars.  Where  the  of- 
ficer goes  out  of  the  county  to  make  the  sale 
he  shall  be  allowed  his  actual  expenses  and 
five  dollars  per  day  In  addition  to  the  fees. 
Where;  more  than  one  tract  of  land  is  sold 
under  the  same  decree,  the  court  shall  have 
power  to  allow  not  exceeding  five  dollars  for 
each  additional  tract  sold." 

The  allowance  was  made  upon  the  basis 
of  $15  for  making  a  sale  which  amounted  to 
more  than  $5,000,  and  $5  each  for  63  addi- 
tional tracts,  and  $1.50  for  making  the  deed. 
The  fee-simple  title  in  26  lots  was  sold,  wiille 
in  the  remaining  tracts  only  the  mineral 
rights  and  timber  interests  were  sold.  Ap- 
pellant contends  that  although  the  judgment 
describes  64  separate  tracts  of  land,  they 
were  nevertheless  all  sold  at  one  time,  under 
a  single  ofter,  and  in  no  more  time  than  It 
would  take  to  make  a  single  sale. 

The  only  evidence  in  the  record  showing 
the  relation  of  the  several  tracts  of  land  to 
each  other  is  found  in  the  affidavit  of  the  ap- 
pellant and  in  the  commissioner's  advertise- 
ment and  report  of  sale.  In  bis  afiBdavlt 
Jones  says  he  was  present  at  the  sale ;  that 
it  was  made  In  accordance  with  tlte  orders 
and  judgment  of  the  court ;  that  the  proper- 
ty was  offered  for  sale  as  a  whole,  and  not  In 
separate  tracts;  that  no  separate  tract  or 
tracts 'were  offered  for  sale,  and  none  sold, 
but  the  property  was  offered  for  sale  and. 
sold  as  a  whole. 

The  Judgment  briefly  describes  each  tract 
of  land,  and  directs  a  sale  of  so  much  thereof 
as  may  be  necessary  to  pay  the  debt;  and, 
in  the  event  the  commissioner  shall  be  nn- 
able  to  sell  less  than  the  whole  for  an  amount 
sufficient  to  pay  the  debt  he  shall  sell  the 
several  tracts  of  land  as  a  whole  The  com- 
missioder's  advertisement  of  sale  recites  that 
all  of  the  tracts  are  contiguous.  The  report 
of  sale  shows  that  the  property  was  sold  aa 
a  whole  to  the  appellant  as  above  Indicated. 
The  Big  Hill  Coal  Company  had  acquired  ti- 
tle to  this  land  from  different  individual  oyra- 
ers,  under  separate  conveyances,  and  the  de- 
scription for  the  entire  tract  of  land  waa 
made  up  of  the  several  descriptions  contained 
in  the  deeds  from  the  vendors  of  the  coal 
company.  There  was  no  new  description 
made  of  the  whole  boundary,  but  the  entire 
tract  was  described  in  the  pleadings  by  copy- 
ing all  of  these  different  descriptions;  and, 
although  there  was  only  one  body  of  land, 
there  were  63  different  descriptions  of  that 
many  separate  tracts  of  land.  As  above 
shown,  all  the  separate  tracts  comprising  this 
body  are  contiguous  to  each  other,  and  make 
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up  one  single  tract,  containing  about  11,000 
acres. 

To  sustain  the  Judgment  of  the  lower  court, 
appellee  relies  upon  the  authority  of  Weller 
V.  Hull's  Assignee,  74  S.  W.  172,  24  Ky.  Law 
Rep.  218S,  2188.  In  that  case  the  commis- 
sioner sold  330  separate  tracts  of  land,  and 
claimed  95  for  selling  each  of  said  tracts, 
making  an  aggregate  fee  claimed,  Including 
expenses,  of  $1,700.  The  circuit  court  allow- 
ed bim  $1,500  in  full  of  his  services,  and  this 
court  sustained  that  allowance.  The  sales 
realized  about  $60,000.  Furthermore,  the 
opinion  puts  stress  upon  the  fact  that  it  was 
not  shown  that  the  tracts  in  Knott,  Leslie, 
Perry,  and  Clay  constituted  one  body,  or  even 
three  bodies  of  land.  On  the  contrary,  they 
appear  to  hare  been  comprised  of  something 
over  330  separate  patents.  Furthermore,  it 
did  not  appear  in  that  case  that  the  tracts 
Trere  contiguous.  The  Judgment  in  that  case 
directed  that  all  the  land  lying  in  Knott  and 
Perry  counties  should  be  sold  In  one  lot, 
thereby  Indicating,  by  implication,  tliat  the 
tracts  in  Leslie  and  Clay  counties  were  in- 
capable of  being  so  sold.  In  upholding  the 
allowance  of  $1,500,  this  court  said:  "We  are 
of  opinion,  that  under  the  section  of  the  stat- 
ute the  commissioner  was  entitled  to  receive, 
within  the  discretion  of  the  court,  not  ex- 
ceeding $5  for  each  of  the  tracts  named  and 
sold  under  the  said  decree.  In  view  of  the 
state  of  the  record,  the  character  of  the  land, 
the  prices  realized,  the  services  necessarily 
rendered  and  to  be  rendered  by  the  commis- 
Eioner  in  fully  executing  the  Judgment,  we 
are  not  Inclined  to  disturb  the  circuit  court's 
Jodgment,  fixing  his  compensation.  It  was 
within  the  terms  of  the  statute." 

It  will  be  seen,  therefore,  that  the  record 
In  Weller  v.  Hull  did  not  present  a  clear-cut 
case  to  which  the  statute  could  be  accurate- 
ly applied.  The  amount  realized  at  the  sale 
was  large,  and  the  record  failed  to  show  that 
the  tracts  were  contiguous,  or  that  they  con- 
stituted one  or  more  separate  and  distinct 
tx>dies  of  land.  Under  the  state  of  the  record 
in  that  case,  this  court  might  well  have  con- 
cluded not  to  disturb  the  allowance  made  by 
the  circuit  Judge. 

According  to  our  view  of  the  law,  the  case 
at  tar  does  not  present  the  question  of  ap- 
pellee's right  to  charge  the  maximum  sum  of 
$5  for  each  additional  tract  sold,  but  the 
question  of  his  right  to  charge  anything  more 
than  $15,  which  Is  the  maximum  fee  for 
making  a  single  sale  which  amounts  to  more 
than  $5,000  and  less  than  $10,000.  The  fee  is 
based  upon  the  number  of  sales  made  by  the 
commissioner,  rather  than  the  number  of 
tracts  of  land  embraced  in  the  sale.  It  recog- 
nisses  the  fact  that  it  Is  no  more  trouble 
or  labor  to  the  commissioner  to  cry  and  offer 
for  sale  a  large  tract  of  land  than  a  small 
tract  of  land.  The  mere  fact  that  the  de- 
scription of  the  larger  tract  la  a  long  and 


complicated  single  description,  or  Is  made  up 
of  several  descriptions  of  the  component 
smaller  tracts,  does  not  add  materially  to  the 
responsibilities  or  labors  of  the  commissioner 
In  mailing  the  sale.  True  he  may  have  a  lit- 
tle more  labor  in  making  an  extended  notice 
and  report  of  sale  in  one  case  than  would  be 
required  in  the  other ;  but  this  would  be  no 
more  unusual  than  often  happens  in  ordinary 
sales,  and  the  difference  was  evidently  in- 
tended to  be  covered  in  the  statutory  scale  of 
fees,  based  upon  the  amount  of  the  sale.  In 
our  opinion,  a  proper  construction  of  the  stat- 
ute is  given  when  the  emphasis  is  placed  up- 
on the  sale  made,  rather  than  the  land  sold 
at  the  sale.  When  the  commissioner  is  re- 
quired to  cry  and  sell  each  additional  tract, 
there  may  be,  and  often  is,  a  separate  buyer 
for  each  tract,  and  this  necessitates  addition- 
al labor  in  the  way  of  making  his  report  and 
taking  the  sale  bonds  required  by  law.  In 
short,  in  such  a  case,  each  tract  sold  consti- 
tutes a  separate  sale;  and  there  is  no  rea- 
son, under  the  statute,  why  the  commission- 
er should  not  be  allowed  the  statutory  fee  for 
making  such  a  sale.  But,  where  he  cries  and 
sells,  at  one  time,  several  contiguous  tracts, 
constituting  one  body  of  land,  to  a  single 
person,  it  constitutes  In  our  opinion  but  one 
sale,  under  the  statute.  In  no  event  could 
appellee  be  allowed  the  maximum  fee  by 
treating  the  sale  as  one  sale,  and  then  charge 
a  further  fee  for  selling  each  of  the  tracts 
which  had  been  included  in  making  up  the 
maximum  amount,  as  was  done  in  this  case. 
This  amounts  to  a  duplication  of  amounts, 
and  a  consequent  duplication  of  fees. 

The  Judgment  is  reversed,  with  instruc- 
tions to  set  it  aside,  and  to  allow  the  appel- 
lee $16  for  making  the  sale. 


ADAMS  EXPRESS  CO.  y.  HIBBARD. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 1911.) 

1.  Cabbiebs  (I  9014*)— Dead  Bodies— Reou- 
LATioNS— Reasonableness. 

A  regulation  of  an  express  company,  de- 
clining delivery  of  freight,  including  dead  bodies, 
from  night  trains  at  a  small  station  where  no 
night  office  is  maintained,  and  providing  for 
carriage  to  the  next  station  and  return  the  next 
morning  to  the  destination,  is  a  reasonable  rule. 
[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  397 ;  Dec.  Dig.  f  96^.*] 

2.  Carbiebs  (I  90%*)— Dead  Bodies— Dnrr 

TO  CONSIONEK. 

An  express  company  was  not  bound  to  in- 
form the  consignee  of  a  dead  body  of  a  rule 
preventing  delivery  at  night  at  a  station  where 
no  night  office  was  maintained. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Dec.  Dig.  i  9Gl^.•] 

3.  Cakriers  (§  106*)— Dead  Bodies— Deli v- 
ebt— instbuctions. 

In  an  action  against  an  express  company 
for  refusing  to  deliver  a  dead  body  at  niglit  at 
a  Station  where  no  night  office  was  maintained, 
the  body  l>elng  carried  to  the  iirst  night  station 
and  returned  the  next  day,  an  instruction  that 
if   defendant's    agent   at   the   destination   knew 
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before  the  arrival  of  the  body  at  night  that  it 
woald  then  arrive,  and  plaintiff  was  there  to 
receive  it,  and  ready,  willing,  and  able  to  pay 
the  charges,  defendant  was  boand  to  deliver  to 
him  on  the  first  arrival  at  the  destination,  was 
erroneons,  as  ignoring  the  validity  of  the  com- 
pany's rule  preventing  delivery  at  night  at  that 
station,  and  as  bein^  unsupported  by  evidence, 
there  being  no  showing  that  the  agent  had  the 
knowledge  predicated  by  the  instruction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  EHg.  ^  106.  •] 

4.  TbiAI.  (8  252*)  — iNSTBUOITOnS  — Appuoa- 

BiLiTY  TO  Evidence. 

An  instruction  that  plaintiff  could  recover 
against  an  express  company,  if  it  negligently 
permitted  a  box  containing  a  dead  body  to  remain 
"in  the  hot  sun  until  about  11  o'clock"  July 
31st,  was  erroneous,  where  there  was  no  evi- 
dence that  the  day  waa  warm. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  69ft-612;  Dec.  Dig.  8  252. •] 

Appeal  from  Circuit  Court,  Laurel  County. 

Action  by  Hugh  Hibbard  against  the 
Adams  Express  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
tor  new  trial. 

Lawrence  Maxwell,  W.  I*  Brown,  and  Jo- 
sepb  8.  Graydon,  for  appellant  Sam  O. 
Hardin,  for  appellee. 

MILLER,  J.  At  an  early  hour  on  July  30, 
1909,  Sophia  Hibbard,  the  wife  of  appellee, 
died  at  the  Eastern  Kentucky  Lunatic  Asy- 
lum, in  Lexington,  Ky.  Appellee  resided  In 
Clay  county,  at  a  point  about  20  miles  from 
London,  Ky.,  the  nearest  railroad  station. 
The  body  of  Mrs.  Hibbard  was  delivered  to 
the  appellant  in  Lexington  on  the  evening  of 
July  30th  for  shipment  and  delivery  to  the 
appellee  at  London.  Appellee,  having  recelT- 
ed  a  telephone  message  from  the  asylum  of- 
ficials that  the  body  would  reach  London  at 
about  2  o'clock  that  night,  proceeded  with  a 
wagon,  accompanied  by  several  of  his  friends, 
to  London,  for  the  purpose  of  receiving  the 
body  upon  Its  arrival,  and  carrying  it  from 
London  to  his  home  in  Clay  county  for  burial. 
They  met  the  train,  and  went  to  the  express 
car  for  the  purpose  of  receiving  the  body; 
but,  as  London  was  not  a  night  station,  and 
there  was  no  express  agent  on  duty  at  that 
time,  the  route  agent  of  appellant  declined  to 
deliver  the  body  to  the  appellee,  and,  acting 
under  Its  rule  in  such  cases,  it  carried  the 
body  a  few  miles  farther  down  the  road  to 
Corbln,  which  was  a  night  station,  and  held 
it  there  until  the  next  morning,  when  it  was 
returned  to  London  on  the  north-bound  train, 
which  reached  there  at  11:55  midday.  Ap- 
pellee and  bis  friends  received  the  body,  and 
immediately  started  to  his  home  In  Clay 
county,  arriving  there  between  8  and  9 
o'clock  at  night  The  body  was  carried  in  an 
ordinary  road  wagon,  over  a  rough  road. 
When  they  reached  appellee's  home,  the  body 
was  so  far  decomposed  that  appellee  could 
not  dress  it  for  burial,  or  remove  it  from  the 
wooden  shipping  box  which  contained  it  but 


was  compelled  to  bury  It  as  It  was  received, 
after  a  brief  funeral  service.  Appellee  sued 
the  appellant  for  damages,  alleging  that  its 
agent  willfully  and  wrongfully  refused  to  de- 
liver the  body  to  the  appellee  when  it  first  ar- 
rived at  London,  and,  further,  that  It  bad 
placed  the  body  on  the  railroad  trucks  at  Cor- 
bln, and  had  willfully  and  wrongfully  per- 
mitted and  allowed  it  to  remain  on  the  rail- 
road platform,  in  the  sun,  until  about  11 
o'clock  of  July  31st  before  it  reshipped  it 
back  to  London,  thereby  causing  the  decom- 
position of  the  body,  the  consequent  delay, 
and  distress  of  mind  attending  the  final  buri- 
al of  his  wife.  He  obtained  a  verdict  for 
$500,  and  from  a  Judgment  based  upon  that 
finding  the  company  prosecutes  this  appeal. 

The  evidence  shows  that  if  the  body  had 
been  held  at  Lexington  for  shipment  on  the 
morning  train  of  July  Slst  it  would  not  have 
reached  London  sooner  than  liSO  o'clock 
p.  m.  of  that  day,  which  would  have  been  an 
hour  and  a  half  later  than  the  actual  deliv- 
ery of  the  body  at  noon  of  that  day.  Appel- 
lant distinguishes  its  principal  or  larger  of- 
fices from  those  kept  in  smaller  towns,  by 
keeping  a  night  agent  in  the  larger  ofiBcee, 
and  closing  the  smaller  offices  after  business 
hours ;  and,  in  delivering  freight  after  office 
hours,  consigned  to  an  office  which  is  not  a 
night  office,  it  carries  the  freight  to  the  near- 
est night  office,  where  it  Is  held  ontil  the 
next  day,  when  It  Is  carried  to  its  destina- 
tion. London  was  not  a  night  office.  The 
company  received  no  freight  for  delivery  at 
London  by  its  night  train,  except  when  there 
was  a  request  by  the  shipper  and  a  prepay- 
ment of  the  charges ;  and,  in  such  cases,  spe- 
cial arrangements  could  be  made  for  a  night 
delivery.  It  will  also  sometimes  receive 
freight  to  be  delivered  and  put  off  at  tl>e 
owner's  risk.  No  request  was  made  of  appel- 
lant for  a  night  delivery  in  this  case,  and  no 
notice  was  given  to  the  appellant  in  advance, 
either  at  Lexington  or  at  London,  that  the 
appellee  would  be  at  London  to  claim  tbe 
body  of  his  wife  when  the  train  should  reach 
there  at  2  o'clock  in  the  morning.  The  train 
made  a  stop  of  only  one  minute  at  London, 
and  that  was  one  of  the  reasons  why  appel- 
lant did  not  liave  a  night  office  there. 

[1]  The  question  for  decision,  therefore,  is 
this:  Is  tbe  rule  of  tbe  appellant  by  which 
it  declined  to  deliver  tbe  body  at  tbe  night 
train,  but  carried  it  through  Liondon  to  Cor- 
bin,  tbe  nearest  night  station,  and  held  it 
there  for  the  return  train  next  morning,  a 
reasonable  rule,  considering  the  nature  of 
the  shipment  and  the  exigencies  of  the  case? 
While  the  precise  question  has  not  been  de- 
cided by  this  court  we  have  approved  a  sim- 
ilar regulation  made  by  a  telegraph  compa- 
ny, wlilch  is.  In  no  substantial  respect  dif- 
ferent In  principle  from  the  regulation  in  the 
case  at  bar.  In  Western  Union  Telegraph  Co. 
V.  Bibb,  136  Ky.  817, 125  S.  W.  267,  29  L.  R. 
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A.  (N.  S.)  802,  tbe  telegraph  company  receiv- 
ed a  telegram  at  Owensboro  at  5 :42  p.  m.  on 
a  Sunday.  By  a  regulation  of  the  company, 
the  office  at  Owensboro  was  kept  open  on 
Sundays  only  from  8  to  10  o'clo<;k  In  the 
morning,  and  from  4  to  6  o'clock  In  the  aft- 
ernoon. It  was  conceded  that  the  message 
coald  not  have  been  dellyered  to  Bibb  before 
the  closing  hour  of  6  o'clock,  because  there 
was  no  direction  given  as  to  where  he  could 
be  found.  The  message  was  not  delivered  to 
Bibb  until  8  o'clock  the  next  day,  and  Bibb 
sned  for  damages  for  a  failure  to  deliver  the 
message  promptly.  The  telegraph  company 
relied  upon  Its  rule  as  to  Sunday  business 
as  an  exoneration  of  it  from  liability  for 
failure  to  deliver  the  message  sooner.  In  up- 
holding tbe  rule  this  court  said:  "The  reg- 
ulation of  the  telegraph  company  closing  the 
office  on  Sunday,  except  during  the  hours 
named,  was  a  reasonable  and  proper  one." 
In  Western  Union  Telegraph  Co.  ▼.  Van 
Cleave,  107  Ky.  469,  64  S.  W.  828,  22  "Ky.  Law 
R^.  65,  02  Am.  St  Rep.  866,  we  said:  "We 
think  it  likewise  competent  for  such  compa- 
nies to  establish  reasonable  hours  within 
which  their  business  may  be  transacted ;  and 
they  may  fix  those  hours  with  reference  to 
the  quantity  of  business  done.  They  may  not 
be  required  to  employ  both  a  day  and  night 
messenger,  if  it  be  apparent  that  the  busi- 
ness of  the  company  will  not  Justify  such  em- 
ployment. This  we  understand  to  be  the  rule 
everywhere.  Telegraph  Company  v.  Hard- 
ing. 103  Ind.  505,  3  N.  B.  172 ;  W.  U.  Co.  v. 
Wlngate,  6  Tex.  Civ.  App.  304,  25  S.  W.  480 ; 
W.  U.  Co.  T.  McCoy  (Tex.  Civ.  App.)  81  S. 
W.  210.  Under  the  proof  on  the  point  last 
named,  the  law  is  for  the  defendant,  and  a 
peremptory  instruction  should  have  been  giv- 
en." • 

Again,  in  Western  Union  Telegraph  Co.  v. 
Steenbergen,  107  Ky.  472,  64  S.  W.  829,  21 
Ky.  Law  Rep.  1290,  we  said:  "The  office 
hours  of  the  company,  where  the  message 
was  to  be  delivered  to  the  sendee,  were 
from  7  o'clock  a.  m.  to  the  same  hour  in  the 
evening,  and  the  message  in  question,  hav- 
ing been  received  during  the  night  of  the 
19th,  need  not  have  been  delivered  until 
within  a  reasonable  time  after  7  o'clock  on 
the  morning  of  the  20th."  And  in  Western 
Union  Telegraph  Company  v.  Crider,  107 
Ky.  eOO,  64  S.  W.  963,  21  Ky.  Law  Rep. 
1336,  we  again  said:  "It  seems  to  be  well 
settled  that  telegraph  companies  may  make 
reasonable  rules  and  regulations  for  the  con- 
duct of  their  business,  and  may,  where  the 
volume  of  the  business  does  not  require  it, 
or  Justify  the  expense,  close  their  office  for 
night  delivery.  Ordinarily,  whether  such  a 
rule  or  regulation  is  a  reasonable  one,  is  a 
question  for  the  court  and  not  for  the 
Jury.  And  certainly  such  is  the  law  when, 
as  In  this  case,  tl^re  is  no  contrariety  of 
testimony  on  the  subject." 

[J]  It  Is  insisted,  however,  that  a  duty  was 
teposed  upon  appellant  to  Inform  appellee 


of  its  rule  relied  on  herein,  and,  if  it  ac- 
cepted the  I>ody  for  shipment,  it  should  have 
delivered  it  upon  its  first  arrival  at  London, 
and  that  It  could  not,  under  the  facts  of  this 
case,  have  refused  delivery  after  it  had  ac- 
cepted the  shipment,  without  having  first  ex- 
plained to  the  appellee  the  reason  why  it 
could  not  so  deliver  the  body.  It  cannot 
be  seriously  claimed  that  so  high  a  duty  is 
required  of  a  carrier  in  the  case  of  a  ship- 
ment of  ordinary  freight;  and,  in  principle, 
we  see  no  difference  why  the  rule  should  be 
applied  to  a  shipment  of  one  class  of  freight 
and  not  to  another.  It  was  not  explained 
to  the  appellant  that  tbe  body  would  be 
demanded  or  could  be  received  at  London 
from  the  night  train;  and,  acting  under  its 
rule  of  carrying  it  to  the  next  night  office, 
and  returning  it  the  next  morning,  the  body 
reached  London  an  hour  and  a  half  earlier 
than  it  would  have  reached  that  point  If  it 
had  been  held  for  the  next  morning's  train. 
The  rule  upon  this  subject  has  been  stated 
in  a  note  to  Sweet  v.  Postal  Telegraph  Cable 
Co.,  in  53  L.  R.  A  733,  as  follows:  "The 
general  rule  is  that,  In  the  absence  of  a  spe- 
cial contract  to  transmit  a  telegram  imme- 
diately, or  an  express  request  for  informa- 
tion as  to  its  delivery,  it  la  not  obligatory 
upon  a  telegraph  company  to  acquaint  a  cus- 
tomer with  the  office  hours  of  the  company 
at  tbe  point  to  which  a  message  delivered  by 
him  for  transmission  is  directed." 

The  same  general  rule  should  be  applied 
to  express  companies.  They  are  held  to  the 
highest  degree  of  resi}on8lbility  in  the  carry- 
ing and  delivery  of  freight  Their  bn.slness 
can  only  be  successfully  conducted  by  deliver- 
ing goods  through  their  agents  at  their  des- 
tination. An  express  company  could  not, 
for  many  reasons,  undertake  to  deliver  goods 
to  whomsoever  should  claim  them  from  tbe 
route  agent  In  the  first  place,  the  route 
agent  could  not  possibly  attend  to  the  busi- 
ness in  the  limited  time  a  train  stops;  and 
neither  would  he  I>e  Justified  in  delivering 
goods  to  persons  unknown  to  him.  To  re- 
quire him  to  do  so  would  put  an  end  to 
a  successful  operation  of  the  business.  It 
necessarily  follows,  therefore,  that  such  com- 
panies are  Justified  in  adopting  reasonable 
rules  and  regulations  that  will  secure  the 
safe  delivery  of  the  goods  shipped,  to  the 
true  consignee.  The  regulation  as  to  night 
offices  in  this  case  was  a  reasonable  regula- 
tion that  the  defendant  company  might  make. 

[3]  The  trial  Judge  instructed  the  Jury  that 
if  the  defendant's  agent  at  London  had  no- 
tice or  knowledge,  on  the  evening  before  the 
arrival  of  the  body  at  London,  that  It  would 
reach  there  on  the  early  morning  train,  and 
that  plaintiff  was  there  for  the  purpose  of 
receiving  it,  and  was  ready,  willing,  and  able 
to  pay  the  charges,  it  was  the  duty  of  the 
appellant  to  deliver  the  body  to  the  plaintiff 
on  its  first  arrival  at  London  at  2  o'clock 
a.  m.  Under  our  view  of  the  law,  this  in- 
struction did  not  properly  present  the  law  of 
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the  case.  It  not  only  failed  to  recognize  the 
validity  of  defendant's  rule  as  to  night  oflSces, 
but  there  was  no  eTidence  that  defendant's 
agent  at  London  had  notice  or  knowledge,  on 
the  evening  before  the  arrival  of  the  body  at 
London,  that  it  would  be  there  on  the  train 
indicated  In  the  instruction;  on  the  con- 
trary, not  only  was  no  arrangement  made 
with  the  company,  or  its  agent,  either  at 
London  or  Lexington,  for  the  body  to  be  put 
off  at  2  o'clocic  in  the  morning,  but  there  is 
no  evidence  tliat  the  agent  at  London  knew 
that  the  body  would  be  at  London  on  the 
early  morning  train.  He  says  he  had  heard 
that  It  would  be  down  the  next  day,  or  the 
next  morning;  but  no  arrangement  had  been 
made  with  him  whatever,  nor  was  it  even 
suggested  to  him,  that  he  should  be  at  the 
night  train  to  receive  the  body,  and  it  is 
clear  that  he  understood,  not,  however,  from 
any  special  notice  or  knowledge,  but  in  a 
general  way,  that  the  body  would  be  there 
the  next  day,  and  not  at  midnight,  or  two 
honrs  thereafter.  He  further  says  he  would 
have  been  at  the  2  o'clock  train  to  receive 
the  body,  if  appellee  had  requested  him. 

In  Instructing  the  Jury  that  appellant  was 
required  to  deliver  the  body  to  appellee 
upon  its  arrival  at  London,  if  its  agent  at 
London  had  notice  or  knowledge,  on  the 
evening  before  the  arrival  of  the  body  at 
London,  that  it  would  reach  there  on  the 
early  morning  train,  in  the  absence  of  any 
arrangement  between  the  appellee  and  the 
appellant's  agent  that  he  would  be  there  to 
receive  said  body,  the  court  went  further 
tlian  the  rule  of  the  company  Justified  it  in 
going,  since  appellee  could  require  that  duty 
of  the  agent  only  in  case  an  arrangement 
liad  been  made  in  advance  between  the 
appellee  and  the  agent  of  the  company.  And, 
as  it  is  not  claimed  that  such  an  arrange- 
ment was  made,  the  instruction  was  erro- 
neous. 

[4]  By  the  second  instruction  the  court 
recognized  the  controlling  force  of  the  com- 
pany's rule  governing  its  night  offices,  and 
specifically  declared  that  the  company  might 
lawfully  carry  the  body  to  Corbln  and  re- 
turn it  the  next  day,  as  it  did;  but  it  fur- 
ther directed  that  if  the  company  negligently 
and  carelessly  set  off  the  box  contaiulug  the 
body  on  its  trucks  or  platform  at  Corbln, 
and  negligeatly  and  carelessly  suffered  and 
permitted  the  same  to  be  exposed  and  re- 
main on  said  truck  or  platform  "in  the  hot 
sun  until  about  11  o'clock  the  next  day,"  and 
that  said  body  was  thereby  caused  to  and 
did  become  decomposed  solely  by  being  so 
exposed,  the  Jury  should  find  for  the  plain- 
tiff. The  latter  part  of  this  instruction  is 
not  warranted  under  the  evidence.  While  it 
is  probably  true  that  the  31st  day  of  July 
was  a  warm  day,  there  is  no  evidence  upon 
that  point,  or  that  the  box  containing  the 
body  was  allowed  to  set  "in  the  hot  sun,"  or 


at  all,  or  for  any  length  of  time,  or  that 
the  sun  was  shining  at  Ciorbin.  Neither  is 
there  any  evidence  as  to  the  condition  of 
the  body  when  it  was  delivered  to  appellant 
at  Lexington.  We  cannot  say  this  instruc- 
tion was  not  prejudicial  to  the  appellant's 
substantial  rights,  although  it  was  based  upon 
facts  which  might  have  been  true.  In  the 
absence  of  testimony  upon  that  point,  it 
should  not  have  been  given. 

Appellant  was  Justified,  under  its  rule,  in 
carrying  the  l>ody  to  Corbln  for  delivery  at 
London  by  the  morning's  train;  but,  if  it  was 
negligent  in  handling  it  at  Corbln,  or  else- 
where, so  as  to  thereby,  cause  the  decomposi- 
tion complained  of,  it  is  liable.  As  heretofore 
stated,  however,  the  record  fails  to  show  any 
such  negligence  upon  the  part  of  appellant 

Judgment  reversed  for  a  new  trial. 


CITY   OP  BLOOMFIELD  T.   ALLEN. 

(Court  of  Appeals  of  Kentucky.     Dec  15, 
1911.) 

L  Demcation  (S  20*)— Deoioatior  of  Sidb< 

WALK— Sufficiency. 

Though  the  sidewalk  in  front  of  plaintiff's 
lot  was  originally  built  by  another  lot  ownre 
with  plaintiff's  permission,  in  front  of  plain- 
tiff's lots,  where  the  public  had  used  the  side- 
walk continuously  for  more  than  15  years,  and 
other  abutting  owners  bad  acquired  property 
upon  the  faith  of  the  right  to  use  the  propertv, 
and  had  built  connecting  sidewalks  in  front  of 
their  property,  there  was  a  sufficient  dedication 
of  the  sidewalk  in  front  of  plaintiff's  lots  to 
the  public  use. 

[B}d.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §§  20-30;   Dec.  Dig.  i  20.»] 

2.  Dedication    (f  42*)  —  Acceftancb  —  Pre- 
sumption. 

Where  a  pathway  has  been  used  by  the 
public  continuously  as  a  sidewalk  for  more  than 
16  years  without  interference  frSm  the  land- 
owners, the  acceptance  of  the  way  as  a  public 
highway  by  the  proper  authorities  will  be  con- 
clusively presumed,  as  well  as  its  dedication  as 
such  by  the   landowner. 

[E<d.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {  81 ;   Dec.  Dig.  {  42.*] 

3.  Dedication  ({  85*)— Acceptance— Action 

OF  City. 

A  town,  by  enacting  an  ordinance  direct- 
ing tlie  property  owners  along  a  way  thereto- 
fore used  by  the  public  to  construct  brick  pave- 
ments, assumed  control  over  the  way  as  a  pub- 
lic sidewalk. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  68-71,  75,  76;   Dec.  Dig.  {  35.»1 

4.  Dedication   (J  16*)- Acts  Constitutiuc. 

A  property  owner,  by  building  a  gravel 
sidewalk  pursuant  to  an  ordinance  requiring 
property  owners  in  his  block  to  construct  brick 
sidewalks  dedicated  the  way  over  which  the 
sidewalk  was  built  to  the  public  use  as  a  side- 
walk. 

[E>1.  Note.— For  other  cases,  see  Dedication. 
Cent.  Dig.  iS  15-49;    Dec.  Dig.  S  16.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  J.  A.  Allen  against  the  City  of 
Bioomfield.  From  a  Judgment  for  pialntlff, 
defendant  appeals.  Reversed  and  remanded. 
with  directions  to  dismiss  petition. 


•For  other  cases  see  same  topic  and  section  NUUBER  In  Dec.  Dig.  A  Am.  Dlx.  Key  No.  8erl«a  &  Rep'r  lodexea 
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Morgan  Yewell,  G.  F.  AtklnBon,  and  John 
A.  Fnlton,  for  appellant.  Nat.  W.  Halstead, 
John  D.  Wlckllffe,  and  Kelly  &  Cherry,  for 
appellee. 

CLAY,  O.  The  town  of  Bloomfleld,  a  city 
of  the  slxjth  class,  through  Its  board  of  trus- 
tees, passed  an  ordinance  directing  the  build- 
ing of  a  sidewalk,  according  to  certain  speci- 
fications therein  named,  in  front  of  the  prop- 
erly of  James  A.  Allen  and  others.  Instead 
of  complying  with  the  ordinance,  appellee, 
Allen,  built  a  fence  across  the  old  sidewalk. 
Thereupon  the  town,  by  its  board  of  trustees, 
directed  that  the  town  marshal  remove  the 
fence.  This  he  did.  The  ordinance  provid- 
ed that,  in  case  any  property  holder  sbould 
fall  to  build  the  sidewalk  as  required  by  the 
ordinance,  the  town  marshal  should  proceed 
to  build  the  same. 

Clalailng  that  the  ground  upon  which  the 
town  was  proceeding  to  build  a  sidewalk  was 
bis  private  property,  appellee  brought  this 
action  to  restrain  tbe  town  and  its  officers 
from  proceeding  in  the  matter.  The  town  de- 
fended on  the  ground  that  the  sidewalk  had 
been  dedicated  to  tbe  public  use,  and  the 
dedication  accepted  by  tbe  town.  A  tempo- 
rary injunction  was  granted,  and,  upon  final 
bearing,  tbe  injunction  was  made  permanent 
From  that  judgment  the  town  of  Bloomfleld 
appeals. 

It  appears  from  the  record  that,  in  tbe 
year  1881,  the  Cumberland  &  Ohio  Railroad 
completed  a  branch  road  to  the  town  of 
Bloomfleld  This  branch  road  was  after- 
wards acquired  by  the  Louisville  &  Nasb- 
Tille  Railroad  Company,  and  is  now  owned 
and  operated  by  it.  Tbe  railroad  tracks  ter- 
minated with  the  Bloomfleld  and  Fairfield 
turnpike.  Tbe  depot  is  situated  about  400 
yards  from  this  pike.  The  railroad  company 
owns  a  right  of  way,  86  feet  in  width,  ex- 
tending from  the  depot  to  the  pike.  The 
western  half  of  this  right  of  way  is.  used 
by  the  road  for  its  tracks  and  switches.  The 
eastern  half  is  used  by  the  public  in  going 
to  and  from  the  depot.  While  there  was  for- 
merly another  route  to  the  depot,  which  pass- 
ed over  Simpson's  creek,  a  majority  of  the 
public  no  longer  use  this  route,  because  at  cer- 
tain times  in  the  year  it  is  impassable.  The 
record  shows  that  perhaps  90  per  cent,  of  the 
PDblic  travel  is  along  the  railroad  right  of 
way,  extending  from  the  Bloomfleld  and  Fair- 
field turnpike. 

Appellee  owns  two  lots  which  abut  on  the 
right  of  way.  One  of  these  lots  has  a  store- 
house on  it,  and  fronts  on  the  pike.  Next 
to  this  lot  is  the  property  of  the  colored  Odd 
Fellows.  Just  south  of  the  property  of  the 
colored  Odd  Fellows  is  the  other  lot  owned 
by  appellee  A  portion  of  these  lots  and  the 
other  lots  abutting  on  tbe  right  of  way  has 
t>een  used  by  the  traveling  public,  In  going 
to  and  from  tbe  depot,  for  27  or  28  years. 
^  eridence  for  appellee  is  to  the  effect 
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that  he  never  dedicated  that  part  of  bis  own 
lot  in  controversy  to  the  public  use.  On  the 
contrary,  he  permitted  a  man  by  the  name  of 
Huston,  who  had  bought  a  lot  in  that  vicin- 
ity, to  build  along  the  lot  in  question  a  side- 
walk composed  of  ties  and  cinders.  In  doing 
this,  Huston  asked  his  permission,  and  also 
stated  to  his  vendee  that  he  had  made  and 
used  the  sidewalk  merely  by  the  permission 
of  appellee.  Several  former  marshals  and 
other  officers  of  the  town  of  Bloomfleld  testi- 
fied that  tbe  town  had  never  exercised  any 
control  over  either  that  portion  of  the  right 
of  way  used  by  the  traveling  public,  or  that 
portion  of  the  abutting  lots  used  by  pedestri- 
ans ;  on  the  contrary,  they  did  not  claim  any 
control  over  either. 

The  evidence  for  appellant  is  to  the  effect 
that,  ever  since  the  railroad  opened  up  its 
right  of  way  to  the  traveling  public,  and  the 
other  route  to  the  depot  was  practically  aban- 
doned, the  public,  In  large  numbers,  have 
used  the  sidewalk.  This  use  has  continued 
for  more  than  25  years.  Prior  to  1890,  the 
Davis  and  Thomas  lots  originally  extended 
across  the  railroad  right  of  way,  and  the  then 
owners  built  a  fence  near  the  east  line  of  tbe 
right  of  way  to  inclose  their  lots.  At  that 
time  the  traveling  public  passed  over  the 
Allen  lot  at  the  south  end,  then  over  the  Odd 
Fellows'  lot,  then  over  the  vacant  lot  in  con- 
troversy, along  the  east  edge  of  the  right  of 
way  to  the  Thomas  lot;  thence  around  the 
ends  of  the  Thomas  and  Davis  lots  to  the  de- 
pot. When  Huston  bought  the  Davis  lot,  in 
1890,  he  moved  his  west  fence  back  tbe  full 
width  of  the  sidewalk.  At  that  time  the 
public  was  crossing  tbe  west  end  of  the  Da- 
vis lot;  the  fence  being  down  at  each  side, 
leaving  the  sidewalk  clear  from  the  pike  to 
the  depot  grounds.  The  sidewalk  is  now  lo- 
cated as  it  existed  over  the  lots  of  appellee 
and  tbe  colored  Odd  Fellows'  lot  for  nearly 
30  years,  and  over  tbe  lots  of  Huston  (now 
Gore)  and  Davis  (now  Merrifield)  for  over  16 
years.  The  two  latter  have  not  only  dedi- 
cated the  sidewalks  in  front  of  their  lots,  but 
have  made  gravel  walks  with  substantial 
curbing.  In  the  year  1906,  the  colored  Odd 
Fellows'  lodge  built  a  brick  pavement  in 
front  of  their  lot,  In  obedience  to  an  ordi- 
nance of  the  town  council.  At  the  south  end 
of  appellee's  store  was  a  plank  platform, 
about  a  foot  high  and  12  feet  In  width. 
There  was  a  pump  in  this  platform,  and  ve- 
hicles were  set  upon  part  of  it  This  plat- 
form was  also  used  by  the  public.  After- 
wards a  gravel  walk  was  substituted  for  the 
platform.  From  this  lot  to  the  Huston  lot, 
planks  and  stepping  stones  were  used  in 
muddy  places,  until  Huston  set  bis  fence 
back  and  built  bis  sidewalk.  When  the  rail- 
road was  completed  into  Bloomfleld,  in  the 
year  1881,  there  was  not  a  house  on  the  east 
side  of  the  railroad  right  of  way  that  front- 
ed in  the  direction  of  the  railroad.  There 
was  then  but  one  dwelling  bouse  between  the 
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pike  and  tbe  depot,  and  that  house  fronted  on 
the  east  Since  that  time  there  have  been 
built  four  new  residences,  one  large  tobacco 
warehouse,  and  the  colored  lodge  building, 
and  the  dwelling  bouse  then  owned  by  Thom- 
as has  been  changed  so  as  to  front  towards 
the  railroad  right  of  way. 

There  was  also  evidence  to  the  effect  that, 
ebout  the  year  1907,  the  board  of  trustees  of 
the  town  of  Bloomfield  enacted  an  ordinance, 
requiring  the  property  owners  abutting  on 
the  railroad  right  of  way  to  construct  brick 
pavements.  In  response  to  this  ordinance, 
the  colored  Odd  Fellows  had  built  a  brick 
pavement.  Appellee  declined  to  build  a  brick 
pavement,  but  went  before  the  board  of  trus- 
tees and  agreed  to  build  a  gravel  pavement, 
because  that  was  better  suited  to  the  heavy 
hauliug  which  was  necessary  in  his  business. 
This  fact  Is  testified  to  by  a  former  marshal 
and  one  of  tbe  board  of  trustees.  Appellee 
denies  that  he  built  the  gravel  walk  in  pur- 
suance of  any  ordinance  of  the  town  of 
Bloomfield,  or  of  any  agreement  with  it,  but 
claims  that  he  built  it  merely  for  his  own 
convenience. 

[1]  For  appellee,  it  is  insisted  that  the 
Judgment  of  the  chancellor  was  proper,  be- 
cause whatever  use  the  public  made  of  the 
sidewalk  in  question  was  merely  permissive, 
and  the  facts  in  the  case  do  not  show  that, 
even  if  there  was  a  dedication,  it  was  ever 
accepted  by  the  town  of  Bloomfield.  While  it 
is  true  that  appellee  permitted  Huston  to 
build  tbe  sidewalk,  it  is  also  true  that  the 
public  from  that  time  on,  without  let  or  hin- 
drance, nsed  tbe  sidewalk  which  Huston  had 
built,  and  even  before  that  time  they  had 
made  a  like  use  of  the  ground  where  the  side- 
walk was  built,  although  the  sidewalk  then 
existing  was  of  a  very  unsubstantial  kind. 
Ui)on  the  faith  of  the  right  to  use  the  side- 
walk In  front  of  the  lot  In  question,  the  oth- 
ers acquired  property  and  made  it  front  to- 
wards the  railroad,  and  built  sidewalks  in 
front  of  their  property.  They  used  the  side- 
walk in  question  along  with  the  traveling 
public.  This  use  has  continued  for  more  than 
15  years  since  Huston  built  the  sidewalk. 
Upon  these  facts,  we  think  there  was  a  suf- 
ficient dedication  of  the  sidewalk  in  question 
to  the  public  use. 

[2]  In  tbe  case  of  Riley  v  Buchanan,  116 
Ky.  625, 76  S.  W.  527,  25  Ky.  Law  Rep.  863,  63 
L.  R.  A.  642,  this  court,  In  a  lengthy  discus- 
sion of  the  question  of  dedication  and  accept- 
ance of  public  highways,  announced  the  rule 
that,  where  a  passway  has  been  used  by  the 
public  continuously  for  more  than  15  years, 
without  let  or  hindrance  from  the  owners 
of  the  land  over  which  it  runs,  both  a  dedi- 
cation by  the  owner  of  the  land  and  an  ac- 
ceptance by  the  proper  legal  authority  of 
the  passway  as  a  public  highway  will  be  con- 
clusively presumed  to  have  taken  place. 


[3,  41  In  addition  to  the  long-oontinQed  use 
by  the  public  of  the  sidewalk  in  question,  the 
weight  of  the  evidence  is  to  tbe  effect  that 
the  town  of  Bloomfield,  about  tfie  year  1907, 
enacted  an  ordinance,  directing  the  property 
owners  along  the  passway  in  question  to  con- 
struct brick  pavements.  In  response  to  this 
ordinance,  appellee  appeared  before  the  board 
of  trustees  and  agreed  to  construct  a  gravel 
sidewalk,  which  he  subsequently  did.  By 
enacting  the  ordinance  in  question,  the  town 
assumed  control  over  the  sidewalk  in  question 
as  a  public  sidewalk,  and  appellee,  by  build- 
ing the  gravel  sidewalk  in  response  to  the  or- 
dinance, plainly  dedicated  it  to  the  public  use. 
These  acts  upon  the  part  of  the  town  and  of 
the  appellee  were,  we  think,  sufficient  to 
show  a  dedication  and  an  acceptance. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


BATES  T.  PIGMAN. 
(Court  of  Appeals  of  Kentucky.    Dec.  15.  1911.) 
Adverse  Posbesbion  ({  114*)— Ovidbrcb— STTr- 

FICIENCT. 

£?yidence  held  insnfficient  to  show  adverse 
poBsession  by  plaintiff  of  land  claimed  by  de- 
fendant under  a  prior  patent. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  ^  114.*] 

Appeal  from  the  Circuit  Court,  Letcher 
County. 

Action  by  Robert  Bates  against  Gns  Pig- 
man.  Judgment  dismissing  the  petition,  and 
plaintiff  appeals.    Affirmed. 

R.  Monroe  Fields,  S.  B.  Disbman,  and 
Dlsbman  &  Dishman,  for  appellant  Bailey 
P.  Wootton,  Jesse  Morgan,  and  Greene  &  Van 
Winkle,  for  appellee. 

HOBSON,  C.  J.  In  1848  Nathaniel  CoUins 
had  a  survey  made  of  150  acres  of  land  in 
what  was  then  Letcher  county,  and  In  1850 
a  patent  was  issued  to  him  for  It  In  1851 
Polly  Bentley  had  a  survey  made  of  100 
acres  of  land,  and  on  this  survey  a  patent 
was  issued  to  her  in  1852.  These  two  pat- 
ents lapped.  Robert  Bates  claims  under  tbe 
Bentley  patent,  and  Gus  Pigman  tmder  the 
Collins  patent ;  the  dispute  between  them  be- 
ing as  to  which  one  of  them  owns  now  the 
land  within  the  lap.  It  is  conceded  that  the 
OoUius  patent  is  the  older,  but  Bates  In- 
sists that  he  owns  the  lap  now  by  adverse 
possession.  He  brought  this  action  against 
Pigman  to  quiet  his  title,  and,  the  drcutt 
court  having  dismissed  Ids  petition,  he  ap- 
peals. 

The  proof  on  the  trial  shows  that  John 
Taylor,  who  claimed  under  the  Bentley  pat 
ent,  moved  on  the  land  in  18S5,  building  hlsc 
house  outside  of  the  lap,  and  that  while  he 
lived  there  he  extended  hia  clearing  over  the 
line  and  included  about  three  acres  of  the 
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lap.  He  conttnued  to  lire  there,  holding  the 
land  In  this  way,  until  1888,  when  he  aold 
it  to  Bates,  and  Bates  has  since  been  In 
possession.  It  Is  Insisted,  for  him,  that  at 
the  time  Taylor  entered  within  the  lap  no 
possession  had  been  taken  under  the  Collins 
patent,  and  that  therefore  his  possession  ex- 
tended to  the  calls  of  his  patent  But  the 
proof  does  not  sustain  this  view.  It  shows 
tliat  Taylor  did  not  Intend  to  intrude  upon 
the  Collins  patent  He  recognized  the  Col- 
lins title,  and  it  was  a  mistake  on  his  pairt 
when  he  accidentally  got  oTer  the  line.  The 
original  bond  which  he  gave  to  Bates  is  pro- 
daced,  and  we  agree  with  the  circuit  court 
that  this  bond  has  been  mutilated  since  it 
was  originally  drawn.  It  called  for  Collins' 
line.  The  proof  Is  also  to  the  effect  that 
after  Bates  came  in,  Collins  told  Bates  that 
be  was  over  the  line  and  that  be  would  have 
to  sue  him;  that  Bates  then  said  that  he 
would  pay  him  for  the  laud.  The  record, 
taken  as  a  whole,  shows  no  adverse  holding 
in  the  lifetime  of  Collins  of  any  part  of  the 
Collins  tract;  and,  there  being  no  adverse 
possession  of  the  land  within  the  lap  for  15 
years,  the  circuit  court  properly  dismissed 
Bates'  petition,  seeking  to  quiet  his  title  to 
the  land  outside  of  his  Inclosure. 
Judgment  affirmed. 


BLAKE  V.  BLACK  BEAR  COAL  CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  18,  1911.) 

1.  GoRTBACTs  (§  93*)— Wbitten  Contracts— 

KKOWI.BDOE  OF  TEBMS — OBLIOATION  OF  PAB- 
TIE8. 

A  party  to  a  contract  reduced  to  writing:, 
who  thereby  assumes  obligations  created  by  oth- 
er contracts  reduced  to  writing,  is  cliargeable 
with  knowledge  of  the  terms  of  such  contracts 
before  him  at  the  time  of  the  execution  of  the 
contract,  in  the  absence  of  facts  showing  that 
he  was  misled. 

[Bd.  Note. — ^Por  other  cases,  see  Contracts, 
Cent  Dig.  SS  415-419;   Dec.  Dig.  t  93. 'J 

2.  RXFOKlfATION     OF    InSTBUHENIB    (jj    16*)  — 
CONTBAOIS— NEGLIOENCE. 

Where  a  party  to  a  contract  reduced  to 
writing  negligently  signed  it  without  knowing 
that  it  contained  a  provision  that  he  assumea 
obligations  of  other  contracts,  he  was  not  en- 
titled to  a  reformation  of  the  contract  by  ex- 
dnding  snch  provision,  in  the  absence  of  any- 
thing to  show  that  be  was  misled  by  the  acts  of 
the  other  party  to  the  contract. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  68;  Dec.  Dig.  { 
16.*] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  Edward  Blake  against  the  Black 
Bear  Coal  Company  to  reform  a  lease  and  to 
recorer  money  paid  under  the  lease  as  re- 
duced to  writing.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.    Affirmed. 

Metcalf  &  Jeffries,  for  appellant  D.  B. 
Lc^;an,  for  appellee. 


CLAY,  C.  On  May  15, 1902,  Vincait  Bore- 
ing  leased  to  bis  son-in-law.  Dr.  A.  H.  Mel- 
eon,  about  600  acres  of  coal  land  lying  on 
Four  Mile  creek  in  B^  county,  Ky.  By  the 
terms  of  the  lease  Melcon  was  given  the  right 
to  mine,  ship,  and  sell  coal  from  said  prop- 
erty for  a  p^od  of  25  years  from  the  date 
of  the  lease.  In  consideration  therefor  he 
was  to  pay  the  lessor  a  royalty  of  8%  cents 
per  ton  on  all  coal  mined  there.  The  ship- 
ping point  for  the  mines  was  Four  Mile  sta- 
tion, and  this  mine  and  the  other  mines  on 
Four  Mile  creek  were  reached  by  a  branch  or 
spur  railroad  btillt  oat  from  the  main  line  of 
the  Louisville  &  Nashville  Railroad.  By  the 
terms  of  the  lease  from  Borelng  to  Melcon 
It  was  provided  that  this  branch  line  or  rail- 
road spur  should  be  built  by  the  Louisville 
&  Nashville  Railroad  and  paid  for  by  the  coal 
mining  companies  operating  on  Four  Mile 
creek,  but  that  said  coal  mining  companies, 
including  the  mine  leased  by  Melcon,  were  to 
be  repaid  for  building  this  spur  or  branch 
line  by  charging  the  cost  of  same  up  to  Vin- 
cent Borelng  and  deducting  the  amount  from 
royalties  owing  to  Borelng  under  the  lease, 
so  that  in  the  end  said  spur  or  branch  line 
would  be  paid  for  by  Borelng,  Instead  of  by 
the  mine  operators.  By  the  further  terms  of 
said  lease  it  was  provided  that  the  side 
tracks  necessary  for  use  at  the  tipples  and 
mine  openings  should  be  constructed  and  paid 
for  entirely  by  the  lessee,  Melcon,  and  his  as- 
signs. 

On  December  30,  1902,  A.  H.  Melcon,  in 
consideration  of  the  issual  and  delivery  to 
him  of  20  per  cent,  of  the  entire  original  cap- 
ital stock  of  the  Black  Bear  Coal  Company 
and  a  like  amount  of  any  subsequent  Issue, 
assigned  and  transferred,  in  writing,  all  of 
his  rights,  interests,  and  privileges  under 
said  lease  to  the  Black  Bear  Coal  Company, 
and  the  latter  company,  in  consideration 
therefor,  assumed  and  agreed  to  perform  all 
the  covenants  and  undertakings  Imposed  up- 
on Melcon  as  lessee.  On  March  9,  1903,  the 
Black  Bear  Coal  Company  and  the  Louisville 
&  Nashville  Railroad  Company  entered  into 
a  contract  for  the  construction  of  that  part 
of  the  spur  or  branch  railroad  which  the 
Black  Bear  Coal  Company,  by  agreeing  to 
perform  the  obligations  Imposed  upon  Melcon 
by  the  Borelng-Melcon  lease,  was  required  to 
build,  as  well  as  the  side  tracks  necessary 
for  the  conduct  of  the  company's  business  in 
mining  coal.  In  consideration  for  the  con- 
struction of  these  tracks  the  Black  Bear  Coal 
Company  agreed  to  pay  the  Louisville  & 
Nashville  Railroad  Company  the  cost  thereof 
at  the  rate  of  not  less  than  $250  per  month. 
It  also  agreed  to  pay  the  railroad  company  in 
cash,  semiannually,  a  rental  equal  to  6  per 
cent  interest  on  the  value  o'f  the  rails  and 
splices,  which  value  was  fixed  in  the  contract 
at  |29  per  ton  for  the  rails,  and  45  cents  per 
joint  for  splices.    The  coal  company  was  glv- 
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en  the  privilege  of  paying  the  railroad  com- 
pany in  coal  at  the  price  prevailing  In  that 
district  for  similar  coal  at  the  time  of  de- 
livery. The  Black  Bear  Coal  Company  oper- 
ated the  mine  a  few  months.  Its  only  offi- 
cers and  stockholders  were  L.  A.  Ault,  pres- 
ident, W.  H.  Field,  secretary  and  treasurer, 
and  A.  H.   Melcon,  general  manager. 

By  contract  dated  November  30,  1904,  the 
Black  Bear  Coal  Company  leased  to  one  Ed- 
ward Blake  the  mine  referred  to,  together 
with  all  the  rights  and  privileges  vested  in 
It  by  virtue  of  the  Borelng-Melcon  lease  and 
the  assignment  thereof  to  the  Black  Bear 
Coal  Company.  Among  the  provisions  of  this 
contract  are  the  following:  "In  consideration 
of  this  lease  and  the  rights  and  privileges 
herein  granted  and  given  by  said  company 
to  said  Blake,  the  said  Blake  hereby  cove- 
nants and  agrees  with  said  company:  (1) 
That  during  the  entire  term  of  said  lease  he 
will  punctually  make  all  the  payments  and 
keep  and  perform  each  and  all  of  the  obliga- 
tions which,  by  the  terms  and  conditions  of 
said  Borelng-Melcon  contract,  are  to  be  paid, 
kept,  and  performed  by  said  A.  H.  Melcon 
and  his  assigns,  and  will  hold  and  keep  the 
said  Melcon  and  his  assigns  and  the  said 
company  harmless  on  account  of  their  obliga- 
tions, duties,  or  responsibilities  under  said 
Borelng-Melcon  contract.  (2)  That  during 
the  entire  term  of  this  lease  he  will  punctual- 
ly make  all  the  payments  and  keep  and  per- 
form each  and  all  the  obligations  which,  by 
the  terms  and  conditions  of  said  railroad  con- 
tract, are  to  be  paid,  kept,  and  performed  by 
said  company  Gessor  herein),  and  will  hold 
and  keep  the  said  company  harmless  on  ac- 
count of  its  obligations,  duties,  and  responsi- 
bilities under  said  railroad  contract."  It  was 
further  stipulated  in  said  lease  from  the 
Black  Bear  Coal  Company  to  Blake  that  the 
latter  was  to  pay  a  rental  of  $250  each  and 
every  month  during  the  continuance  of  the 
lease.  Blake  was  further  required  to  pay  to 
the  Louisville  &  Nashville  Railroad  Company 
$250  per  month  until  the  debt  of  that  com- 
pany for  the  construction  of  the  spur  and 
side  tracks  was  fully  liquidated.  It  was  also 
stipulated  that  Blake  was  to  pay  all  taxes, 
charges,  and  assessments  against  the  proper- 
ty. There  was  also  a  provision  for  the  for- 
feiture of  the  lease  in  case  Blake  failed  to 
comply  with  Its  provisions. 

In  the  month  of  March,  1907,  Charles  W. 
T>ogan,  who  had  been  appointed  receiver  of 
the  Boreiug  estate,  took  legal  steps  against 
the  Black  Bear  Coal  Company,  by  motion  and 
rule  in  the  Bell  circuit  cour^  to  require  that 
company  to  pay  to  him,  as  receiver  for  the 
Boreiug  estate,  certain  sums  of  money  which 
Blake  had  theretofore  paid  to  the  railroad 
company  In  payment  of  the  construction 
charge  for  the  side  track.  These  sums,  to- 
gether with  the  interest  thereon,  amounted 
to  $4,264.03.  Subsequently  the  contract  of 
lease  was  rescinded  by  mutual  consent. 
Charging  that  the  real  agreement  entered 


into  between  him  and  the  Black  Bear  Goal 
Company  was  that  the  entire  cost  due  the 
Louisville  &  Nashville  Railroad  Company  for 
the  construction  of  both  tne  spur  and  side 
tracks  should  be  charged  to  the  Borelng  es- 
tate and  paid  for  out  of  royalties  due  it,  and 
that  by  mutual  mistake  of  law  and  fact  the 
contract  of  lease  entered  into  between  him 
and  the  Black  Bear  Coal  Company  provided 
that  he  should  perform  the  obligations  of 
Melcon  in  the  Borelng-Melcon  lease  to  dis- 
charge the  indebtedness  due  the  railroad 
company  for  the  side  tracks  on  his  own  ac- 
count, and  that  by  virtue  of  said  mistake  be 
had  paid  to  the  Borelng  estate,  for  the 
benefit  of  the  Black  Bear  Coal  Company,  the 
sum  of  $4,264.03,  Blake  brought  this  action 
against  the  Blake  Bear  Coal  Company  to 
have  the  contract  of  lease  reformed,  so  as 
to  express  the  real  intention  of  the  parties 
and  to  recover  said  sum  and  Interest  The 
Black  Bear  Coal  Company  denied  the  alle- 
gations of  the  petition,  and  also  pleaded  a 
counterclaim  for  certain  sums.  Upon  final 
hearing  the  trial  court  dismissed  Blake's  pe- 
tition, and  sustained  the  defendant's  counter- 
claim for  $52.10,  being  the  amount  of  taxes 
which  the  court  held  plalutifT  was  liable  for 
under  his  contract  of  lease.  From  that  Judg- 
ment the  plalntlfC  appeals. 

As  there  Is  no  complaint  of  that  part  of 
the  judgment  with  reference  to  the  $52.10, 
and  as  the  Black  Bear  Coal  Company  has  not 
appealed  from  that  part  of  the  Judgment  dla- 
mlsslng  the  remainder  of  the  items  constitat- 
ing  its  counterclaim,  it  will  not  be  necessary 
to  discuss  the  propriety  of  the  court's  Judg- 
ment in  these  respects.  We  shall,  therefore, 
proceed  to  the  discussion  of  the  main  point 
in  controversy. 

Blake  claims  that,  when  he  first  approach- 
ed Melcon,  the  latter  fixed  the  valuation  of 
the  mining  property  at  $30,000,  and  agreed 
to  dispose  of  it  at  that  price,  or  to  lease  it 
to  blm  on  the  basis  of  10  per  cent  of  that 
valuation,    or   $250   per   mouth.     He   after- 
wards went  to  the  county  clerk's  office  and 
examined  the  Borelng-Melcon  lease.    He  ex- 
amined it  for  the  purpose  of  ascertaining  tbe 
amount  of  royalty  to  be  paid.    Through  care- 
lessness he  did  not  examine  the  provislona 
with  reference  to  Melcon's  bearing  tbe  ex- 
pense of  constructing  the  side  trade,  and  was 
not  aware  of  this  provision.    On  November 
12, 1904,  he  received  a  letter  from  L.  A.  Ault. 
president  of  the  Black  Bear  Coal  Company, 
to  the  effect  that  they  would  turn  tbe  prop- 
erty over,  free  from  all  debt  save  a  construc- 
tion charge  of  $6,963.02  due  the  Louisville 
&  Nashville  Railroad  Company,  which  sum, 
however,  was  to  be  deducted  from  the  royal- 
ties due  the  Borelng  estate,  and  so  constitut- 
ed no  charge  at  all  against  tbe  property;  tbe 
only  charge  being  that  of  the  royalty  men- 
tioned by  Blake  In  his  letter.     Blake  tben 
went  with  Melcon  to  Cincinnati.     In  all   his 
conversations  with  the  officers  of  the  Black. 
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Bear  Coal  Gomiuiiiy  It  was  understood  that 
the  construction  charge  of  the  railroad  for 
both  the  spur  and  the  side  tracks  was  to  be 
paid  out  of  royalties  due  to  the  Borelng  es- 
tate. While  In  Cincinnati  he  never  saw  a 
copy  of  the  Borelng-Melcon  lease,  or  the  con- 
tract between  the  coal  company  and  the  rail- 
road company.  When  he  signed  the  contract 
finally  entered  between  him  and  the  coal 
company,  he  did  so  before  it  was  finished. 
The  Inventory,  which  was  to  be  made  a  part 
thereof,  together  with  the  Borelng-Melcon 
lease  and  the  railroad  contract,  were  not 
sent  to  talm  for  several  days  after  his  con- 
tract with  the  coal  company  was  signed. 

On  cross-examination  he  stated  that  he 
signed  the  contract  In  question  carelessly, 
without  knowing  that  It  contained  provisions 
to  the  effect  that  he  was  to  comply  with  all 
the  obligations  of  Melcon  In  the  Borelng- 
Melcon  lease  and  all  the  obligations  assumed 
by  the  Black  Bear  Coal  Company  In  Its  con- 
tract with  the  railroad.  He  was  of  the  opin- 
ion that  the  officers  of  the  company  innocent- 
ly misrepresented  to  him  the  effect  of  the 
Borelng-MelcoD  lease.  At  the  time  of  the 
signing  of  the  contract^  It  was  understood, 
by  the  officers  and  agents  of  the  Black  Bear 
Coal  Company  and  by  him,  that  every  charge 
which  was  for  the  account  of  the  construc- 
tion of  the  main  line  and  side  tracks  was  to 
be  paid  by  the  Borelng  estate.  He  raised 
the  question  after  getting  his  copy  of  the 
contract,  and  the  officers  assured  him  person- 
ally that  it  was  a  mistake ;  that  the  railroad 
construction  was  to  be  charged  to  the  ac- 
count of  royalty  due  the  Borelng  estate. 
Later  on,  all  of  said  officers  reaffirmed  their 
belief  that  everything  payable  to  the  Louis- 
ville &  Nashville  Railroad  Company  for  the 
construction  of  the  railroad  and  side  tracks 
was  to  be  charged  to  the  royalty  account 
He  knew  of  the  provisions  of  the  Borelng- 
Melcon  lease  with  reference  to  Melcon  pay- 
ing for  the  side  track  himself  at  the  time  he 
made  the  payments  to  Charles  W.  Logan,  re- 
ceiver. He  made  these  payments  because  he 
.  wag  afraid  the  receiver  would  close  him  up, 
or  that  the  Black  Bear  Coal  Company,  from 
whom  he  was  negotiating  a  loan  of  $2,000, 
would  fall  to  furnish  him  the  money.  Being 
"between  the  devil  and  the  deep  blue  sea,"  he 
made  the  payments  under  compulsion. 

The  testimony  for  the  Bla<&  Bear  Goal 
Company  Is  to  the  effect  that  the  negotia- 
tions for  the  lease  of  the  mine  were  first  be- 
gun by  Blake  and  Dr.  Melcon.  The  contract 
agreed  upon  was  that  Blake  was  to  stand 
In  the  shoes  of  the  coal  company,  and  take 
the  property  subject  to  all  the  obligations 
imposed  by  the  Borelng-Melcon  lease  and 
the  railroad  contract  A  rough  draft  of  a 
lease  was  made  by  D.  B.  Logan,  of  PlnevlUe. 
Blake  and  Melcon  took  this  with  them  to 


ClndnnatL  The  contract  was  drawn  up  by 
Ault's  lawyer.  The  greater  part  of  two  days 
was  consumed  In  Its  preparation.  The  con- 
tract was  first  written  up  and  discussed, 
item  by  Item.  Several  changes  were  made. 
Subsequently  it  was  redrafted  and  signed  by 
the  parties  as  drawn,  with  the  exception  of 
two  or  three  Immaterial  Interlineations. 
During  the  whole  of  the  proceedings  the 
Borelng-Melcon  lease  and  the  railroad  con- 
tract were  before  the  parties  and  carefully 
considered.  The  witnesses  for  appellee  up- 
on this  point  are  L.  A.  Ault  president,  W. 
H.  Field,  secretary  and  treasurer,  A.  H.  Mel- 
con, general  manager,  and  W.  F.  Boyd,  the 
attorney  who  drafted  the  lease  in  question. 

[1]  Here,  then,  we  have  a  case  where  a 
party,  who  seeks  to  avoid  the  consequences 
of  a  contract  on  the  ground  of  mistake,  ad- 
mits that  he  read  another  contract,  the  ob- 
ligations of  which  he  assumed  in  the  contract 
in  question,  but  failed,  through  carelessness, 
to  notice  one  of  Its  Important  provisions. 
Besides  this,  the  overwhelming  weight  of  the 
evidence  is  to  the  effect  that  the  Borelng- 
Melcon  lease,  as  well  as  the  railroad  con- 
tract were  before  the  parties  at  the  time  of 
the  execution  of  the  lease  between  appellant 
and  appellee.  As  he,  in  the  lease  in  question, 
assumed  the  provisions  of  each  one  of  these 
contracts.  It  was  Incumbent  upon  him  to 
know  their  provisions.  As  was  said  lii  the 
case  of  Upton  v.  Trlbilcock,  91  U.  S.  45,  23 
L.  Ed.  203,  and  cited  with  approval  by  this 
court  in  J.  I.  Case  Thi-eshing  Machine  Co.  v. 
Mattingly,  142  Ky.  581,  184  S.  W.  1131:  "It 
will  not  do  for  a  man  to  enter  into  a  con- 
tract, and,  when  called  upon  to  respond  to  its 
obligations,  to  say  that  be  did  not  read  it 
when  he  signed  it,  or  did  not  know  what  It 
contained.  If  this  were  permitted,  contracts 
would  not  be  worth  the  paper  on  which  they 
are  written.  Blit  such  is  not  the  law.  A 
contractor  must  stand  by  the  words  of  his 
contract;  and,  if  he  will  not  read  what  he 
signs,  he  alone  is  responsible  for  his  omis- 
sion." A  different  rule  prevails  where  the 
party  Is  misled  as  to  the  nature  of  the  writ- 
ing, and  Is  not  himself  negUgent.  Western 
Mfg.  Co.  V.  Cotton  &  Long,  126  Ky.  749.  104 
S.  W.  758,  31  Ky.  Law  Rep.  1130,  12  L.  K.  A. 
(N.  S.)  427. 

[2]  The  evidence  in  this  case  fails  to  show 
that  appellant  was  misled.  Being  an  intelli- 
gent and  shrewd  business  man,  and  having 
been  engaged  the  greater  part  of  two  days  in 
the  preparation  of  a  satisfactory  contract.  It 
was  certainly  negligence  on  his  part  to  sign 
the  contract,  without  knowing  that  It  con- 
tained provisions  to  the  effect  that  he  assum- 
ed all  the  obligations  of  two  other  contracts, 
and  without  knowing  what  those  obligations 
were. 

Judgment  affirmed. 
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BBBODT  et  ux.  t.  0IJ>  KENTUCKY  MFG. 

00.  et  al. 
(Ooart  of  Appeals  of  Kentucky.    Dec.  7,  19U.) 

1.  Acknowledgment  (|  55*)  —  Pbivt  B}xau- 

INATION   OF  Wife  — GBBTITICATE— OONCLU- 

SIVENEBS. 

A  certificate  to  acknowledgment,  showing 
privy  examination  of  a  wife,  cannot  be  con- 
trolled by  her  and  her  husband's  testimony  that 
he  was  present. 

[Ei.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §{  290-314 ;   Dec.  Dig.  i  55.*] 

2.  Deeds  (|  211*)— Execution— Ddbess—Bvi- 

DB»iCE— WEIGHT. 

Evidence  held  to  show  that  plaintiffs  were 
not  forced,  under  threat  of  prosecution  for  an 
offense  against  defendant  corporation,  _  to  con- 
vey property  to  it,  and  to  execute  certain  notes. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  646 ;   Dec  Dig.  §  211.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  John  W.  B|ebout  and  wife 
against  the  Old  Kentucky  Manufacturing 
Company  and  others.  From  the  Judgment, 
plaintiffs  appeal  and  defendants  cross-ap- 
peal. Affirmed  on  original  appeal;  reversed, 
with  instructions,  on  cross-appeal. 

Hendrlck  &  Crice,  for  appellants.  Wheel- 
er &  Hughes,  for  appellees. 

liASSING,  3.  In  May  1904,  there  was 
organized  in  Padncah  a  trading  corporation, 
known  as  the  CHd  Kentucky  Manufacturing 
Company.  This  corporation  was  organized 
to  deal  In  proprietary  stock  foods.  The  af- 
fairs of  the  company  were  controlled  by  a 
board  of  directors  and  a  general  manager. 
The  directors  were  H.  R.  Lindsey,  H.  0. 
Overby,  and  Charles  R.  Allcott.  John  W. 
Bebont  was  a  stockholder  and  the  general 
manager  of  the  company,  and  to  him  was 
Intrusted ,  practically  the  management  and 
control  of  the  company.  Under  his  direction 
and  immediate  supervision,  the  affairs  of 
the  company  were  conducted  until  in  May, 
1909,  when  he  was  called  upon  by  the  stock- 
holders and  officers  to  render  a  detailed 
statement  of  the  affairs  of  the  company. 
About  that  time  he  was  taken  sick,  and  not 
until  June  1st  was  the  statement  as  to  the 
condition  of  the  company's  affairs  rendered 
by  him.  In  this  statement  he  charged  to 
his  personal  account  about  $8,000,  $4,200 
of  which  he  claimed  represented  accounts 
owing  by  the  company  for  merchandise  and 
supplies  which  had  not  been  paid  or  credit- 
ed by  him,  and  $3,800  thereof  was  represent- 
ed as  having  been  added  to  the  merchan- 
dise sales  account,  for  the  purpose  of  mak- 
ing it  appear  that  the  company  was  doing 
a  larger  business  than  it  really  was.  This 
disclosure  of  the  real  condition  of  the  af- 
fairs of  the  company  resulted  In  a  meeting 
between  Bebont  and  the  other  directors  and 
stockholders,  in  which  he  agreed  to  settle 
his  indebtedness  to  the  company  by  transfer- 


ring to  It  a  house  and  lot  owned  by  blm, 
wliich  he  valued  at  $3,000,  and  by  transfer- 
ring to  the  other  stockholders  all  of  his 
stock  in  the  company,  to  wit,  75  shares,  up- 
on which  there  was  an  incumbrance  of  $4,- 
500.  This  stock  was  to  t>e  taken  at  a  val- 
uation of  50  cents  on  the  dollar,  and  he  was 
to  give  to  the  company  his  two  notes,  one 
for  the  difference  between  the  value  of  the 
stock  and  the  incumbrance  on  it,  amounting 
to  $750,  and  the  other  for  the  difference  be- 
tween his  Individual  indebtedness  to  the 
company  and  the  value  of  the  house  and  lot 
which  he  transferred  to  it;  this  second  note 
calling  for  something  over  $4,600. 

In  accordance  with  this  arrangement,  the 
deed  was  executed,  the  notes  signed,  the 
stock  transferred  and  delivered,  and  the 
matter  closed.  But  after  the  lapse  of  a 
short  time  he  and  his  wife  Instituted  a  suit 
against  the  company  and  its  directors,  a1)ove 
named,  in  which  they  sought  to  have  the 
deed  set  aside,  the  notes  canceled,  and  the 
whole  transaction  nullified,  on  the  ground 
that,  under  threats  of  a  criminal  prosecu- 
tion, they  were  forced  to  convey  the  prop- 
erty and  sign  the  notes  as  indicated,  and 
tliat,  in  ignorance  of  the  law  and  his  rights, 
they  had  yielded  to  the  urgent  demands  of 
the  directors  of  the  company  and  conveyed 
their  property  and  signed  the  notes  solely  to 
avoid  a  criminal  prosecution.  They  insisted 
that,  while  the  entries  made  upon  the  Ixwks 
by  Bebout  were  Irregular,  and,  as  he  ex- 
pressed it,  for  the  purpose  of  juggling  the 
company's  affairs  in  such  a  way  as  that  it 
would  appear  to  be  in  a  prosperous  condi- 
tion and  making  money,  he  had  in  fact  done 
no  wrong,  and  had  not  misappropriated  any 
of  the  company's  money;  that  his  padding 
of  the  invoices  had  the  effect  only  of  mak- 
ing it  appear  that  the  company  had  made 
more  money  than  It  in  fact  had,  and  that 
bis  failure  to  transfer  certain  accounts  to 
the  suspense  account  was  simply  a  violation 
of  the  instrii/:Uons  which  he  had  received 
from  the  directors  as  to  the  way  in  which 
these  accounts  should  be  kept;  and  that, 
while  he  had  reported  sales  in  excess  of 
what  they  really  were,  the  company  had  not 
been  Injured,  because  be  had  accurately  ac- 
counted for  all  moneys  which  be  had  re- 
ceived. 

The  company  and  the  directors  defended, 
and  denied  that  the  transaction  between  the 
plaintiffs  and  themselves  was  the  result  of 
an  effort  on  their  part  to  coerce  or  enforce 
him  into  the  execution  of  the  notes  and  the 
sale  of  the  house  and  lot,  but  stated,  rath- 
er, that  it  was  the  voluntary  act  of  the 
plaintiff  and  his  wife,  in  an  effort  on  their 
part  to  right,  as  far  as  they  could,  the 
wrong  which  the  plaintiff  Bel>out  had  done 
the  company. 

Proof  was  taken  in  support  of  the  respec- 
tive claims  as  made  by  the  pleadings,  and 
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upon  BubmlBslon  the  cbancellor  found  In  fa- 
vor of  the  defendants  as  to  the  execution  of 
the  deed  and  the  transfer  of  the  stock,  but 
held  that  the  evidence  showed  that  plain- 
tiff and  hla  wife  had  surrendered  the  house 
and  lot  and  the  75  shares  of  stock  In  set- 
tlement of  Bebont'B  Indebtedness  to  the  com- 
pany; and  that  there  was  no  consideration 
for  the  execution  of  these  two  notes.  He 
accordingly  directed  that  they  be  canceled. 
From  this  Judgment  the  plalntlfTs  have  pros- 
ecuted an  appeal,  and  the  defendants  have 
prosecuted   a  cross-appeal. 

Two  questions  are  raised:  First,  it  is  in- 
sisted that  there  was  no  privy  examination 
of  the  wife  In  the  execution  of  this  deed, 
and  therefore  she  is  not  bound  by  its  terms ; 
and,  second,  it  Is  urged  that,  as  Bebont  and 
his  wife  were  forced,  under  the  threat  of 
Immediate  prosecution,  to  convey  to  the  com- 
pany their  house  and  lot,  this  conveyance 
should  be  set  aside.  For  appellees,  on  their 
cross-appeal,  it  is  urged  that  the  execution 
of  tlie  deed  and  the  notes  and  the  transfer 
of  the  stock  evidenced  one  contract  and 
agreement,  or  understanding;  that  either 
they  were  the  free  and  voluntary  acta  of 
Bebont,  or  else  he  was  forced  to  sign  them ; 
that  they  are  entitled  to  have  the  trade  np- 
held  in  its  entirety,  or  else  it  should  be  set 
aside  as  having  been  procured  by  means  not 
countenanced  by  the  law. 

[1]  Disposing,  first,  of  the  question  of  the 
privy  examination  of  the  wife,  the  evidence 
shows  tliat  this  acknowledgment  was  taken 
in  a  storeroom.  Bebout  wrote  the  deed  him- 
self, and  he  and  his  wife  took  it  to  AH- 
cott'B  storeroom.  He  had  previously  signed 
It  A  young  lady,  who  was  a  notary,*  was 
called  upon  to  take  their  acknowledgment 
Mr.  Allcott  testified  that  after  Bebout  ac- 
knowledged the  deed  he  walked  with  hlin 
toward  the  other  end  of  the  store,  and, 
whUe  they  were  some  distance  away  from 
the  notary  and  Mrs.  Bebout,  her  acknowl- 
edgment was  taken.  As  opposed  to  his  tes- 
timony, Bebout  and  his  wife  say  that  he  was 
present  when  her  acknowledgment  was  tak- 
en. The  certificate  of  the  ofilcer  shows  th^t 
It  was  acknowledged  in  due  form,  and  In 
snch  case,  as  was  expressly  held  in  Ck>z  ▼. 
Gill,  83  Ey.  669:  "Parties  will  not  be  per- 
mitted to  show  under  the  allegation  of  a  mis- 
take that  the  certificate  was  not  in  the  form 
of  or  as  required  by  law,  or  that  the  clerk 
was  out  of  the  county  when  he  took  the 
acknowledgment  When  the  certificate  is 
regular  and  proper  on  its  face,  and  admit- 
ted to  be  signed,  and  the  deed  acknowledged 
before  one  authorized  to  take  the  acknowl- 
edgment, what  the  clerk  states  as  to  when  It 
was  acknowledged,  and  the  manner  of  ac 
knowledgment,  cannot  be  assailed  on  the 
idea  that  the  clerk  has  made  a  mistake,  and 
parol  proof  allowed  to  contradict  the  legal 
effect  of  the  certificate,  by  showing  that  the 
derk  certifying  took  the  acknowledgment 
somewhere  else,  or  that  the  husband  was 


present  when  the  deed  was  acknowledged  by 
the  wife,  or  that  the  clerk  failed  to  read  and 
explain  the  contents  of  the  deed  to  her." 

The  principle  announced  in  this  case  was 
approved  in  the  later  case  of  Tlclienor  v. 
Yankee,  89  Ky.  508,  12  S.  W.  947,  11  Ky.  Law 
Kep.  712,  in  which  the  court  says:  "Undoubt- 
edly, the  officer  may  sometimes  fall  to  fully 
discharge  his  duty,  bat  the  desired  stability 
of  title  to  real  estate,  and.  tlie  protection  of 
purchasers  and  the  public,  demanded  the 
adoption  of  the  statute.  Individual  hard- 
ships wUl  occasionally  result  from  the  en- 
forcement of  any  law,  however  salutary,  and 
It  would  be  exceedingly  hazardous,  as  well 
as  productive  of  much  litigation,  to  permit 
the  vtilldity  of  such  conveyances  to  depend 
upon  parol  evidence  as  to  their  due  execu- 
tion. If  the  certificate  may  be  thus  question- 
ed as  to  whether  the  officer  has  done  his 
duty,  then  the  future  vendee,  however  re- 
mote, has  no  protection.  This  conrt  con- 
strued this  statute  in  the  case  of  Cox  t. 
Gill,  83  Ky.  660 ;  and  it  was  there  held  that 
the  liCgislature  in  providing  that  the  certifi- 
cate of  an  officer  might  be  called  in  question 
for  a  mistake  on  his  part,  did  not  apply  to 
the  form  or  manner  of  acknowledgment  of  a 
deed  of  a  married  woman.  If  made  before 
a  proper  officer,  then  his  certificate  as  to 
when  and  how  it  was  acknowledged  cannot 
be  assailed  by  parol  testimony  contradict- 
ing it,  and  showing  that  it  was  elsewhere 
acknowledged,  or  that  the  husband  was  pres- 
ent, or  that  the  clerk  failed  to  explain  it 
to  the  wife.  By  virtue  of  the  statute.  It 
cannot  be  shown  that  the  officer  failed  to 
do  what  his  certificate  imports.  The  law 
Intended  to  give  to  it,  to  the  extent  indi- 
cated, absolute  verity ;  otherwise  no  confi- 
dence can  be  placed  in  the  record  of  convey- 
ances." 

Again,  in  the  case  of  Keith  et  al.  t.  Fed 
er,  SUberg  &  Cole,  29  S.  W.  316,  16  Ky.  Law 
Rep.  588,  this  same  principle  was  recog- 
nized in  the  following  language:  "Under 
the  provision  of  section  17,  c.  81,  General 
Statutes,  'no  fact  officially  stated  by  an 
officer  in  respect  of  a  matter  about  which  he 
is  required  by  law  to  make  a  statement  in 
writing,  either  in  the  form  of  a  certificate, 
return  or  otherwise,  shall  be  called  In  ques- 
tion except  upon  the  allegation  of  fraud  in 
the  party  benefited  thereby,  or  mistake  on 
the  part  of  the  officer,  unless  in  a  direct  pro- 
ceeding against  the  officer  or  his  sureties.' 
This  provision  has  been  interpreted  by  this 
court  in  a  number  of  cases,  and  the  decisions 
are  uniform  in  holding  that  the  certificate 
of  the  officer  cannot  be  contradicted  by  parol 
evidence.  It  is  of  immeasurable  importance 
that  protection  should  be  given  to  purchasers 
in  the  transmission  of  title  to  realty.  If 
the  details  of  the  manner  tn  which  the  officer 
took  acknowledgment  of  the  feme  covert 
can  be  Inquired  into  and  its  validity  ques- 
tioned and  the  certificate  destroyed  by  parol 
evidence,  proving  there  was  not  a  privy  ex- 
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amlnatlon,  or  that  he  did  not  explain  the 
contents  and  effect  of  the  instrument.  It 
would  make  doubtful  and  Insecure  the  titles 
to  a  vast  amount  of  realty.  It  would  invite 
litigation,  destroy  the  confidence  in  the  veri- 
ty of  the  records  of  conveyances  of  realty, 
and  rob  Innocent  purchasers.  It  would  be 
opening  a  rich  mine  of  fraud  and  perjury. 
It  would  produce  a  feeling  of  insecurity  and 
unsafety  In  many  peaceful  and  happy  homes 
In  the  country." 

Under  these  authorities,  it  is  apparent  that 
the  effort  on  the  part  of  appellants  to  at- 
tack the  validity  of  the  conveyance  on  the 
part  of  Mrs.  Bebout,  upon  the  ground  that 
she  was  not  subjected  to  a  privy  examina- 
tion, is  of  no  avail,  and  the  chancellor  cor* 
rectly  held  that  she  was  bound  by  the  ack- 
nowledgment, and  her  interest  in  the  title 
to  the  property  passed. 

[2]  This  leaves  for  our  consideration  the 
larger  and  controlling  question  in  the  case, 
to  wit :  Were  the  deed  and  notes  procured  by 
the  appellees  through  fear,  brought  about 
by  a  threat  on  their  part  to  institute  crim- 
inal proceedings  against  Bebout  In  the  event 
he  did  not  make  them?  This  is  purely  a 
question  of  fact  The  only  parties  direct- 
ly cognizant  of  what  passed  between  them 
are  the  three  directors  on  the  one  side,  and 
Bebout  himself  on  the  other.  He  says  that 
they  told  him  he  would  be  prosecuted  and 
put  in  the  penitentiary,  for  from  two  to  ten 
years  in  the  event  he  did  not  make  repara- 
tion, as  far  as  possible,  by  conveying  to 
them  his  bouse  and  lot,  transferring  to  them 
his  stock,  and  executing  his  notes  for  the 
balance ;  that  only  under  the  fear  of  Immed- 
iate prosecution  was  he  induced  to  enter  in- 
to this  arrangement  On  the  other  hand, 
they  state  they  knew  nothing  of  the  condi- 
tion in  which  he  had  the  company's  aftairs 
until  he  voluntarily  disclosed  it  to  them; 
that  under  the  statement  made  he  acknowl- 
edged an  indebtedness  to  the  company  in 
the  sum  of  $7,649.96.  Naturally  they  were 
chagrined  and  disappointed  over  the  condi- 
tion in  which  they  found  the  affairs  of  the 
company,  and  called  upon  him  for  an  ex- 
planation. He  voluntarily  admitted  that 
he  had  done  wrong,  and  had  purposely  falsi- 
fied the  records  of  the  company  in  order 
to  mislead  and  deceive  them;  that  to  right 
the  wrong,  as  far  as  possible,  he  had  trans- 
ferred to  his  own  account,  or  charged  him- 
self with,  the  sum  which  he  alleged  adjust- 
ed the  matter  between  himself  and  the  com- 
pany. They  accepted  his  own  figures  as  the 
basis  ui)on  which  they  made  their  settle- 
ment, and,  accepting  the  valuations  which 
he  placed  upon  his  property,  and  which  they 
placed  upon  the  shares  of  stock,  and  to 
which  he  evidently  at  the  time  agreed,  the 
notes  show  that  the  adjustment  was  made 
upon  that  basis.  It  is  in  testimony,  and  un- 
disputed in  the  record,  that  since  the  date 
of  the  execution  of  the  notes  and  the  trans- 
fer of  the  property  further  exammatlon  into 


the  affairs  of  the  company  has  disposed, 
not  only  startling  irregularities  in  tlie  con- 
duct of  the  business,  but  a  shortage  on  the 
part  of  Bebout,  amounting  to  several  thous- 
and dollars.  In  Us  cash  account  alone, 
there  is  a  shortage  of  more  than  $2,800; 
that  la,  he  has  charged  himself  with  cash 
received  In  a  sum  in  excess  of  $2,800  above 
what  he  has  paid  out  The  suspense  ac- 
count likewise  shows  a  shortage  of  more 
than  $900.  Appellant  admits  having  falsi- 
fied the  books  as  to  the  inventories,  the  sales, 
and  in  other  particulars,  and,  with  the  booka 
In  this  condition,  it  is,  of  course,  impossible 
to  tell  the  extent  of  his  shortage  to  the  comi 
pany.  According  to  his  books,  the  B.  O. 
Billings  Printing  Company  owed  about  $1,- 
900;  and  it  has  since  been  developed,  not 
only  that  tills  company  owed  his  firm  noth- 
Ing  whatever,  but  that  it  held  an  evidence 
of  indebtedness,  on  the  part  of  the  Old  Ken- 
tucky Manufacturing  Ck>mpany,  for  about 
$400.  A  firm  in  which  appellant's  brother 
was  interested  likewise  presented  for  pay- 
ment an  evidence  of  indebtedness  which  ia 
not  shown  by  the  books.  Appellees  have 
no  means  of  showing  the  exact  indebtedness 
on  the  part  of  appellant;  but  since  he  vol- 
untarily admitted  it  to  be  $7,649.96,  and 
charged  himself  therevrlth  before  presentins 
the  statement  to  his  associates,  they  had  a 
right  to  rely  upon  tills  statement,  and  to 
hold  and  claim  that  he  was  indebted  to 
them  in  this  amount.  Although  he  testified 
in  this  case  and  denied  any  indebtedness 
whatever,  he  failed  to  show  wherein  the 
figures  presented  by  appellees  were  wrong, 
or  that  they  had  made  any  mistake  In  the 
calculation  made  by  them.  His  own  testi- 
mony condemns  bim.  He  admits,  to  use  his 
language,  that  he  Juggled  the  figures  for  the 
purpose  of  deceiving  his  associates;  that  he 
padded  the  inventories  and  the  sales  ac- 
counts, and  kept  books  In  such  a  manner  as 
to  purposely  mislead  and  deceive  any  one 
unfamiliar  with  his  peculiar  methods  of 
bookkeeping.  His  testimony  is  entitled  to 
no  consideration,  when  weighed  and  com- 
pared with  the  testimony  of  appellees,  wbo 
appear  to  be  honest,  capable,  and  truthful 
men.  Having  admitted  that  he  falsified  the 
record  for  the  purpose  of  deceiving  his  as- 
sociates, in  order  that  he  might  encourage 
them  to  put  more  money  Into  the  business 
and  continue  him  as  its  head  and  manager 
at  a  salary  satisfactory  to  himself.  It  would 
be  a  matter  of  small  surprise  if  now,  when 
confronted  with  his  wrongdoing,  he  should 
attempt  to  excuse  himself,  and,  by  again 
Juggling  the  figures,  seek  to  confuse  the 
court  as  to  the  real  condition  of  the  com- 
pany's affairs.  We  have  given  but  little 
heed  to  his  explanation  of  the  tangled  con- 
dition of  the  affairs  and  the  books  of  this 
company,  for  the  reason  that  his  explana- 
tions do  not  explain. 

He  says  he  was  coerced  Into  making  the 
settlement  which  he  did.    They  say  that  he 
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was  not.  He  Introduced  his  brother  and 
brotheT'ln-Iaw,  and  some  circumstances  which. 
It  Is  claimed  for  blm,  corroborate  his  testl- 
mony,  to  the  effect  that  he  was  coerced  or 
forced  Into  making  this  settlement.  When 
these  statements,  which  the  witnesses  say 
the  appellees  made,  are  viewed  and  weighed 
In  the  light  of  the  attendant  circumstances, 
there  Is  nothing  in  them  that  conflicts  In  the 
slightest  degree  with  appellees'  testimony  to 
the  effect  that  tbe  settlement  and  adjustment 
of  appellant's  differences  with  the  company 
were  Yolimtarlly  made  on  his  part.  Appel- 
lees, according  to  the  testimony,  which  is 
not  disputed,  were  careful  to  state  their 
position  fully,  fairly,  and  freely  to  appel- 
lant; and,  while  they  notified  him  that  he 
bad  violated  tbe  law  and  done  wrong,  they 
assured  him  that  they  would  not  take  the 
initiative  looking  toward  his  punishment,  as 
that  would  do  them  no  good,  although  they 
told  him  at  the  same  time  that  they  would 
do  nothing  to  shield  him  in  the  event  a  pros- 
ecution was  set  on  foot  From  all  the  tes- 
timony, we  are  satisfied  this  settlement  was 
made  as  appellees  say  it  was,  freely  and 
voluntarily,  so  far  as  appellants  were  con- 
cerned. In  consideration  of  having  bis  debt 
to  the  company  canceled,  be  agreed  to  deed 
them  Ids  house  and  lot,  transfer  to  them 
his  stock,  and  execute  the  two  notes  which 
be  did;  and  they  obligated  themselves  to 
pay  off  the  $4,500  which  he  owed  upon  this 
stock,  and  for  which  it  was  pledged.  The 
evidence  shows  that  they  have  paid  this 
indebtedness  and  compiled  fully  with  their 
part  of  the  contract 

The  chancellor  correctly  held  the  deed 
valid,  and  that  appellees  were,  by  the  assign- 
ment of  the  stock,  invested  with  the  title 
thereto.  He  erred  in  holding,  however,  that 
the  two  notes  wbich  were  executed  by  ap- 
pellant to  appellees  and  the  company  were 
without  consideration.  The  judgment  upon 
the  original  appeal  is  affirmed,  and  upon 
the  cross-appeal  It  is  reversed,  with  instruc- 
tions to  tbe  chancellor  to  enter  a  Judgment, 
setttng  aside  the  cancellation  of  these  two 
notes. 


KETTERER  v.  NELSON  et  al.t 

(Court  of  Appeals  of  Kentucky.     Dec.  IB, 
1911.) 

1.  Cdktest  (5  11*)— Right  Subject  to  In- 
cumbrances. 

Under  Ky.  St  |  2132  fRnsseU's  St  f  4637), 
providing  that,  after  the  deatb  of  a  wife,  tbe 
husband  shall  have  an  estate  for  big  life  in  one- 
third  of  all  her  real  property  of  wbich  she  was 
seised  of  an  estate  in  coverture,  unless  the 
rigbt  shall  have  been  barred  or  relinquished,  a 
husband  liBving  joined  his  wife  in  incumbering 
her  land  takes  bis  curtesy  subject  to  such  in- 
cnmbrances,  and  also  subject  to  a  lien  debt  due 
the  city  for  improvements. 

(Ed.    Note.— For    other    cases,    see    Curtesy, 
Cent  Dig.  tS  31-42;   Dec.  Dig.  |  11.*] 


2.  Husband  and  Wira  (t  19*)— Bubial  Ex- 
FENSEs  OF  Wife. 

A  husband  is  primarily  liable  for  medical 
and  burial  expenses  for  his  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  121-138;   Dec.  Dig.  f  19.*j 

3.  Husband   and  Wife   (g   141*)— Impbove- 
UENis  Upon   Wife's  Estate— Reimbubse- 

UENT. 

Where  a  husband  placed  improvements  up- 
on the  land  of  bis  wife,  paying  for  them,  be 
could  not  claim  reimbursement  out  of  her  estate, 
for,  the  payments  having  been  voluntary,  it  will 
be  presumed  that  the  consideration  was  that  be 
sbould  be  reimbursed  by  the  use  and  enjoyment 
of  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  538-640;  Dec.  Dig.  1 141.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  David  W.  Eetterer  against  Will 
Nelson  and  others.  From  a  Judgment  dis- 
tributing the  property  of  a  deceased,  plaintiff 
appeals.    Affirmed. 

J.  F.  Stewart,  for  appellant.  Geo.  B.  Mar- 
tin, for  appellee. 

SETTLE,  J.  This  case  presents  a  contro- 
versy between  the  appellant  and  the  broth- 
ers and  sisters  of  his  deceased  wife  over  the 
distribution  of  the  proceeds  of  her  real  es- 
tate; she  having  died  childless  and  intes- 
tate. There  seems  to  have  been  no  adminis- 
tration of  tbe  decedent's  estate,  and  this  ac- 
tion was  brought  by  the  husband  to  settle 
tbe  estate. 

The  decedent  owned  at  the  time  of  her 
death  a  lot  In  tbe  city  of  Ashland  upon  which 
was  situated  a  combined  residence  and  busi- 
ness house.  She  owed  no  debts  except  a  note 
of  $1,000  to  Mrs.  Casebolt  a  note  of  $850 
to  Mrs.  Gartrell,  both  secured  by  mortgage 
liens  upon  her  real  estate,  and  to  the  city  of 
Asbland  $275.73  for  street  improvement,  for 
which  it  had  and  asserted  a  statutory  lien 
upon  the  property  In  Question.  The  circuit 
court  adjudged  tliat  the  creditors  named  had 
liens  upon  the  real  estate  left  by  the  deced^it 
to  secure  their  respective  debts,  directed  its 
sale  to  pay  ttaem,  and  that  a  sufficiency  of 
the  residue  of  Its  proceeds  be  applied  to  the 
payment  of  appellant's  curtesy  or  dower  right 
In  the  real  estate,  and  tbe  remainder  to  tbe 
decedent's  two  brothers  and  sister,  who  are 
her  only  heirs  at  law. 

The  appellant  complains  of  the  Judgment, 
and  insists  It  should  have  directed  that  be  be 
paid  bis  curtesy  or  dower  upon  the  basis  of 
tbe  entire  price  realized  by  the  sale  of  the 
decedent's  real  estate,  instead  of  out  of  the 
surplus  after  payment  of  tbe  liens  thereon, 
as  was  adjudged.  He  also  contends  that,  be- 
fore tbe  distribution  of  any  part  of  the  pro- 
ceeds of  the  real  estate  among  the  decedent's 
heirs  at  law,  the  Judgment  should  .have  di- 
rected that  he  be  reimbursed  out  of  same  for 
certain  sums  he  paid  for  the  burial  of  his 
wife,  in  satisfaction  of  pliyslcians'  and  nurs- 
es' bills  Incurred  during  her  last  illness,  and 
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for  Improvements  upon  ber  real  estate  made 
liefore  her  deatb.  These  several  contentions 
we  will  now  consider  in  the  order  named. 

[1]  The  surviving  husband's  Interest  in  the 
deceased  wife's  real  estate  is  declared  by  sec- 
tion 2132,  Kentucky  Statutes  (section  4637, 
Russell's  St),  which  provides:  "After  the 
death  of  either  the  husband  or  wife,  the  sur- 
vivor shall  have  an  estate  for  his  or  ber  life, 
in  one-third  of  all  the  real  estate  of  which 
he  or  she,  or  any  one  for  his  or  her  use,  was 
seised  of  an  estate  in  fee  simple  during  the 
coverture,  unless  the  right  to  such  dower  or 
interest  shall  have  been  barred,  forfeited,  or 
relinquished ;  and  the  survivor  shall  have  an 
absolute  estate  in  one  half  of  the  surplus  per- 
sonalty left  by  such  decedent."  It  will  be  ob- 
served that  by  the  language  of  the  statute 
appellant's  curtesy  or  dower  only  extended 
to  such  of  the  wife's  real  estate,  or  interest 
therein,  as  liad  not  been  barred,  forfeited,  or 
relinquished.  By  his  act  in  Joining  in  the 
mortgages  wliicb  the  wife  gave  upon  the 
property,  appellant  relinquished  his  curtesy 
or  dower  therein  to  such  part  thereof  as 
might  be  required  to  pay  the  mortgage  liens, 
and  the  lien  debt  due  the  city  of  Ashland  for 
the  street  improvement  being  in  the  nature 
of  a  tax  Hen  upon  the  property  was  also  su- 
perior to  his  curtesy  or  dower.  In  view  of 
these  facts,  be  was  not  entitled  to  be  paid 
out  of  the  surplus  proceeds  of  the  real  estate 
a  curtesy  or  dower  valuation  based  upon  the 
entire  value  of  the  property.  In  Harrison  v. 
Orifflth,  etc.,  4  Bush,  146,  we  held  that  a 
widow  is  entitled  to  dower  in  what  remains 
of  the  proceeds  of  the  sale  of  the  house  and 
lot,  to  which  her  husband  held  an  equitable 
title  at  his  death,  after  satisfying  a  vendor's 
lien,  and  also  satisfying  an  execution  lien  in 
favor  of  the  commonwealth,  to  pay  which  he 
had  surrendered  the  house  and  lot  in  writing. 
We  think  this  case  conclusive  of  the  one  at 
bar  as  to  the  question  of  appellant's  curtesy 
or  dower.  Therefore  the  Judgment  of  the 
lower  court  on  that  point  was  not  error. 

[2]  Appellant's  claim  to  be  reimbursed  out 
of  the  proceeds  of  the  property  for  the  wife's 
physician's  and  nurse's  bills  and  burial  ex- 
penses cannot  be  sustained,  these  items  being 
demands  in  the  nature  of  necessaries  for  the 
wife  for  which  he  was  primarily  liable.  We 
do  not  think  the  case  of  Carpenter  v.  Hazel- 
rlgg,  103  Ky.  538,  45  S.  W.  666,  20  Ky.  Law 
Rep.  231,  relied  on  by  appellant,  militates 
against  this  conclusion.  It  is  true  the  wife's 
physician's  bill  and  funeral  expenses  were 
in  that  case  ordered  to  be  paid  out  of  the 
proceeds  of  ber  land,  but  it  was  because  the 
husband  bad  failed  to  pay  them.  In  the 
opinion  It  is  said:  "Whilst  the  husband  is 
bound  In  law  to  pay  the  necessary  physi- 
cian's bill  for  bis  wife  and  ber  funeral  ex- 
penses, yet,  if  the  husband  fall  to  pay  them, 
ber  estate  is  liable  therefor.  The  husband 
seems  to  have  failed  to  pay  them,  and  it  was 
not  error  for  the  court  to  order  the  land 


sold  subject  to  the  basband's  cnrtei^  right 
to  pay  these  expenses.  If  the  land  is  sold 
to  pay  them,  the  husband  can  be  compel- 
led by  appropriate  proceedings  to  reimburse 
those  to  whom  her  estate  descended." 

Appellant  also  relies  upon  the  case  of 
Towery  v.  McGaw,  56  S.  W.  727,  982,  22  Ky. 
Law  Bep.  155,  in  which  it  was  held  that  the 
wife's  personalty  should  first  be  subjected  to 
the  payment  of  funeral  expenses,  but  also 
held  that  medical  services  and  the  care  of 
the  wife  were  necessaries  within  the  meaning 
of  the  statute  providing  that  the  husband 
shall  be  liable  for  necessaries  furnished  the 
wife.  The  holding  that  the  wife's  personal- 
ty should  be  subjected  to  the  payment  of 
funeral  expenses  seems  to  have  t)een  based 
upon  the  ground  that  the  bills  for  medical 
services  and  care  of  the  wife  had  not  In  fact 
been  paid  by  the  husband;  the  claims  there- 
for being  asserted  by  the  creditors  directly 
against  the  wife's  estate.  These  facts  seem 
to  distinguish  Towery  v.  McOaw  from  Car- 
penter V.  Hazelrlgg,  supra,  with  which  it  is 
apparently  in  conflict,  and  also  distinguishes 
It  from  the  case  at  bar.  In  Long  v.  Beard, 
48  8.  W.  158,  20  Ky.  Law  Rep.  1036,  it  was 
held  that  the  husband  is  bound  in  law  for 
the  physician's  bill  and  burial  expenses  of 
his  deceased  wife,  as  these  are  obligations 
for  which  he  is  primarily  liable.  In  Brand's 
Ex'r  V.  Brand,  116  Ky.  785,  76  S.  W.  868,  25 
Ky.  Law  Bep.  987, 63  L.  B.  A.  206,  it  was  held 
that  the  share  of  the  husband  In  the  wife's 
estate  may  be  charged  with  the  funeral  ex- 
penses and  physicians'  bills  of  the  wife,  as 
he  is  primarily  liable  for  debts  contracted  by 
her,  for  necessaries,  after  marriage.  The 
opinion  in  Brand's  Ex'r  v.  Brand  is  the  last 
decision  of  this  court  on  the  question  un- 
der consideration,  and  we  adhere  to  the 
conclusion  therein  expressed. 

[3]  We  are  also  of  opinion  that  the  drcait 
court  did  not  err  in  rejecting  appellant's 
claim  for  the  amount  expended  by  him  in 
improving  the  wife's  real  estate.  In  Nail  v. 
Miller,  95  Ky.  448,  26  S.  W.  1106, 16  Ky.  Law 
Bep.  862,  it  was  held  that  "equity  will  not 
imply  a  promise  by  her  (the  wife)  to  pay  him 
(the  husband)  for  improvements  or  repairs  on 
her  land  while  possessed,  used  and  enjoyed 
in  virtue  of  his  marital  rights,  nor  even  for 
money  advanced  by  him  to  remove  an  in- 
cumbrance from  it.  On  the  contrary,  the  pre- 
sumption arises  in  all  such  cases  the  consid- 
eration and  motive  was  that  he  would  be 
reimbursed  by  use  and  enjoyment  of  tlw 
land."  The  same  principle  was  announced 
in  Carpenter  v.  Hazelrlgg,  supra,  it  being 
there  held  that  the  husband  was  not  entitled 
to  enforce  a  claim  against  his  wife's  land  for 
Improvements  erected  thereon  by  him  wheth- 
er with  her  money  or  his  own. 

We  do  not  question  that  the  wife's  estate 
at  the  suit  or  upon  the  claim  of  the  cred- 
itors could  have  been  made  to  pay  the  claims 
for  which  appellant  demanded  reimburse- 
ment, but  as  they  seem  to  liave  been  volon- 
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urily  paid  by  him  before  the  wife's  death, 
and  were  demands  for  wblcb  be  could  have 
been  made  primarily  liable,  he  is  now  estop- 
ped to  Insist  upon  their  payment  oat  of  the 
proceeds  of  the  wife's  realty.  Especially  is 
this  true  la  view  of  tbe  fact  that  appellant 
has  neither  alleged  nor  proved  any  express 
promise  on  tbe  part  of  tbe  wife  to  repay 
blm  tbe  soms  expended  by  blm  for  her. 
Judgment  affirmed. 


VARNEY  T.  DESKINS  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1911.) 

1.  Verdob  and  Pubchaskb  (g  244*)  —  Bona 
Fide  Pubchasebs  —  Evidence  —  Suffi- 
ciency. 

Though  defendant  had  possession  of  the  nn- 
recoided  deed  under  which  the  plaintiff  claimed, 
evidence  held  sufficient  to  rebut  the  presumption 
therefrom  that  he  had  notice  of  plaintiff's  claim, 
and  to  support  a  finding  that  ue  was  a  bona 
fide  purchaser  without  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  609-611;  Dec.  Dig. 
5  244.*] 

2.  Vendor  and  Purchabbb  ({  238*)  —  Bona 
Fide  Pubchasebs. 

The  grantee  of  a  bona  fide  purchaser  with- 
out notice  is  protected  against  prior  equities, 
even  though  he  himself  has  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  o8(>-582;  Dec.  Dig.  | 
238.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Melvln  Varney  against  Thomas 
Deskins  and  othprs^.  From  a  Judgment  for 
defendants,  plaiutiS  appeals.     Affirmed. 

Willis  Staton,  for  appellant  Butler  & 
Moore,  J.  M.  Uobsion,  Kosco  Vanover,  and 
Cbllders  &  CbUders,  for  appellees. 

CLAY,  C.  On  January  15,  1900,  Anderson 
Varney  and  his  wife  signed,  admowledged, 
and  delivered  to  their  sou  Melvln  Varney  a 
deed  to  a  small  tract  of  land  in  Pike  county, 
Ky.  Melvln  Varney  delivered  the  deed  to 
his  sister  for  safe-keeping.  Shortly  there- 
after, Melvln  Varney,  though  he  was  an  In- 
fant only  20  years  of  age,  sold  the  land  by 
oral  contract  to  his  brother  Henry  Varney. 
The  consideration  was  $176,  for  which  Hen- 
ry delivered  to  Melvln  a  mule  valued  at  ?100, 
two  shotguns,  some  geese  and  hogs,  and 
$23  In  cash.  According  to  Henry's  testi- 
mony, this  was  the  full  value  of  the  land. 
Subsequently  Henry  Varney  sold  the  land 
to  Thomas  Deskins,  and  for  this  purpose 
the  deed  executed  by  Anderson  Varney  to 
Melvln  Varney  was  obtained  from  Melvln's 
sister,  Lydla  May,  and  the  parties  repaired 
to  the  house  of  Anderson  Varney,  whereup- 
on he  and  his  wife  executed  and  delivered 
to  Deskins  a  deed  to  the  land  In  question. 
It  is  evident  the  parties  thought  that,  as  the 
deed  to  appellant  had  not  been  put  to  rec- 
ord, tbe  title  was  still  In  Anderson  Varney. 


About  two  years  later  Deskins  sold  and  con- 
veyed the  land  to  bis  sister,  N.  J.  Plilllips. 
In  the  spring  of  1907,  N.  J.  Phillips  and  her 
husband  sold  the  timber  on  tbe  land  in  ques- 
tion to  H.  Q.  Bush;  and  on  May  25,  1907, 
they  sold  the  land  to  Polly  A.  Williams. 
The  deed  to  Polly  A.  WlUlams  embraced  two 
tracts,  and  the  whole  consideration  was 
$G0O,  of  which  1380  was  paid  and  $220  was 
due  at  the  time  Polly  A.  WUllams  testified 
In  this  case. 

Appellant,  Melvln  Varney,  brought  this 
suit  against  Thomas  Deskins  and  N.  J. 
Phillips  for  the  purpose  of  canceling  the 
deeds  from  Anderson  Varney  to  Thomas 
Deskins,  and  from  Thomas  Deskins  to  N. 
J.  Phillips.  Subsequently  Polly  A.  Williams 
and  H.  O.  Rush  were  made  parties  defend- 
ants. Appellant  bases  his  right  to  recover 
on  the  fact  that  the  land  had  been  previ- 
ously conveyed  to  him,  and  tbe  further  fact 
that  his  father,  Anderson  Varney,  at  the  time 
of  the  making  of  the  deed  to  Deskins,  was 
mentally  Incapable  of  entering  into  such  a 
transaction.  All  the  defendants  answered, 
pleading  that  they  were  Innocent  purchasers 
for  value  without  notice  either  of  appel- 
lant's deed  or  of  his  father's  Incompetency. 
Upon  a  submission  of  the  case,  appellant 
was  denied  relief,  and  he  prosecutes  this  ap- 
peal to  review  the  propriety  of  the  finding. 

[1]  At  the  time  appellant  filed  his  suit,  be 
was  not  In  possession  of  the  deed  upon 
whldt  he  relied,  but  It  subsequently  devel- 
oped that  It  was  In  tbe  possession  of  N.  J. 
Phillips  and  her  husband,  who,  upon  being 
ruled,  produced  it  In  court  As  this  deed  was 
in  possession  of  the  Phillips,  It  Is  Insisted 
that  this  was  sufficient  proof  that  they  pur- 
chased the  land  with  notice  thereof.  Both 
Mrs.  Phillips  and  her  husband,  W.  T.  Phil- 
lips, who  attended  to  the  transaction  for 
her,  swear  that  the  trade  was  closed  with- 
out their  knowing  anything  of  the  deed  in 
question.  They  testified  that  at  the  time 
of  the  transaction  all  tbe  purchase  money 
was  paid,  part  In  cash  and  part  by  assign- 
ing a  note  without  recourse;  that  shortly 
after  the  transaction  was  closed  Thomas 
Deskins  said  to  them  they  had  better  take 
these  deeds,  and  W.  T.  Phillips,  thinking 
they  were  deeds  from,  prior  owners  of  the 
land,  took  them,  and,  without  examining 
them,  placed  them  In  his  saddle  pockets, 
carried  them  home,  and  deposited  them  In 
a  safe.  Both  Mr.  and  Mrs.  Phillips  also  tes- 
tified that  they  knew  nothing  of  Anderson 
Varney's  mental  condition  when  the  trade 
was  made.  Their  evidence  Is  corroborated 
by  that  of  Thomas  Deskins,  who  claims  that 
be  said  nothing  either  to  Mr.  or  Mrs.  Phil- 
lips before  the  deed  was  made  to  them  with 
reference  to  tbe  deed  to  Melvln  Varney; 
that  after  the  trade  was  closed  he  delivered 
that  deed  along  with  others  to  W.  T.  Phil- 
lips  under    the    circumstances    detailed    by 
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tbe  latter.  In  oar  opinion  the  explanation 
given  by  all  these  parties  is  sufficient  to 
overcome  the  strong  presumption  of  notice 
arising  from  the  possession  of  the  deed. 
While  there  is  substantial  evidence,  pro  and 
con,  as  to  the  mental  condition  of  Anderson 
Vamey  when  he  made  the  deed  to  Desklns, 
there  is  nothing  In  the  record  tending  to 
show  that  his  Incompetency,  if  any  existed, 
was  known  to  either  N.  J.  PliUlips  or  her 
husband,  who  acted  as  her  agent  Upon 
these  facts  we  are  not  inclined  to  disturb 
the  finding  of  the  chancellor  to  the  effect 
that  N.  J.  Phillips  was  an  Innocent  purdias- 
er  for  value  without  notice. 

[2]  As  to  the  other  appellees,  Polly  A. 
Williams  and  H.  G.  Rush,  the  weight  of  the 
evidence  Is  to  the  ettect  that  they  purchased 
without  notice;  but,  even  If  they  had  notice, 
the  law  is  well  settled  that  a  purchaser  with 
notice  from  a  bona  fide  purchaser  for  value 
without  notice  will  be  protected  against  prior 
eqnitles..  23  Am.  &  Eng.  Ency.  of  Law,  p. 
477;  Moore  v.  Dodd,  1  A.  K.  Marsh.  140; 
Lindsey  v.  Rankin,  4  Bibb  482.  The  wis- 
dom of  this  rule  is  well  Illustrated  in  this 
case,  for  at  the  time  Polly  A.  Williams  testi- 
fied she  still  owed  a  balance  on  the  land 
in  question,  which  was  due  to  N.  J.  Phillips, 
and,  If  it  could  be  subjected  by  appellant  on 
the  ground  that  Polly  A.  Williams  was  not 
a  purchaser  for  value,  the  effect  would  be 
to  deprive  N.  3.  Phillips  of  her  rights  as 
a  bona  fide  purchaser  for  value  and  without 
notice. 

As  to  whether  appellant  Is  entitled  to  a 
personal  judgment  against  Thomas  Desklns, 
no  opinion  is  expressed  as  the  pleading^s  are 
not  snflBclent  to  present  this  question.  This 
Is  an  action  to  cancel  certain  deeds  and  re- 
cover the  land.  Amett's  Com.  v.  Owens, 
etc.,  65  S.  W.  151,  23  Ky.  Law  Rep.  14(». 

Judgment  a£armed. 


MONROE  V.  BAILEY  et  ox. 
(Court  of  Appeals  of  Kentucky.    Dec.  13, 1911.) 

L  Specific  Pkkfobmanoe  (5  121*)— Evihencb 

—Weight  and  Sufficienct. 

Evidence  in  support  of  the  plea.  In  a  suit 
for  specific  performance  of  a  written  contract, 
seeking  to  avoid  it  on  the  ground  that,  wben  the 
parties  signed  it,  they  agreed  that  neither  should 
be  bound  by  it,  but  that  they  were  to  meet  on  a 
subsequent  day  and  draw  up  another  contract, 
held  not  to  come  up  to  the  requirement  that  it 
must  be  clear  and  convincing. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  I  121.*] 

2.  Vkndob   and   Pitbchaseb   (|   26*)  — Con- 
tracts—Delivery. 

A  contract  for  sale- and  purchase  of  land, 
signed  by  the  purchaser  and  delivered  to  the 
vendor's  agent,  is  in  effect  delivered  to  the  ven- 
dor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  30;  Dec.  Dig.  {  25.*] 


3.  Vkndob  and   Pobohaseb    (|  78*)  — Con- 
tbacts— tluk  as  essence. 

Time  is  not  of  the  essence  of  a  contract  for 
sale  of  land,  though  providing  that  the  deed  is 
to  be  delivered  not  later  than  June  20th,  so  that 
tender  of  deed  on  the  morning  of  June  2l8t  is 
sufficient 

[Ed.  Note.— For  other  casei,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  121-125;  Dec  Dig.  i 
7&*] 

4.  FBAUDS,    STATCTB  of   (I  11«*)— CONTBACTS 

— Signing  bt  Owe  Joint  Owneb  — Pabol 

authoritt. 

Parol  authority  to  sell  land  is  sufficient  so 
that  one  cannot  avoid  his  contract  to  purchase 
land,  jointly  owned  by  B.  and  wife,  though  the 
contract  to  sell  is  signed  only  in  the  name  of 
B.,  without  Indicating  the  parol  authority  he 
had  from  his  wife. 

[Ed.  Note. — For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  K  251-260;  Dec.  Dig.  1 11«.*J 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  J.  R.  Bailey  and  wife  against  T. 
J.  Monroe.  Judgment  for  i^aintUTs.  De- 
fendant appeals.    Affirmed. 

E.  M.  Hardin,  Robert  Harding,  and  B.  V. 
Puryear,  for  appellant  E.  H.  Galther,  for 
appellees. 

CLAY,  C.    Appellee  J.  R.  Bailey,  and  MU- 
dred  E.  Bailey,  his  wife,  brought  ttUs  ac- 
tion against  appellant  T.  J.  Monroe,  for  spe- 
cific performance  of  a  written  contract  for 
the  sale  of  a  tract  of  land  containing  about 
283  acres.    Upon  the  submission  of  the  case, 
the  chancellor  awarded  appellees  the  rellet 
prayed  for,  and  Monroe  ai^eals.    The  con- 
tract was  dated  May  7,  1010.    The  contract- 
ing parties  were  John  R.  Bailey  and  appel- 
lant, T.  J.  Monroe,  and  the  contract   was 
signed  by  each  of  them.    The  consideration 
to  be  paid  was  $35,000,  of  which  |7,000  was 
to  be  paid  on  the  delivery  of  the  deed,  auiT 
$500  of  the  $7,000  was  paid  by  a  check  as 
earnest  money,  but  was  to  be  credited  upon 
the  payment  to  be  made  when  the  deed  was 
delivered;  and  $14,000  was  to  be  paid  by  as- 
suming a  mortgage  on  the  land  held  by  an 
insurance  company.    The  remainder  was   to 
be  paid  in  1,  2,  3,  4,  and  5  years  from  the 
date  of  the  deed,  for  which  five  notes  were 
to  be  executed.    The  contract  also  contained 
certain  stipulations  in  regard  to  wheat  and 
some  other  things  on  the  farm.    The  deed 
was  to  be  made  to  Monroe  not  later  than 
June  20,   1010.     The   petition,  after  settinjr 
forth  the  execution  and  terms'  of  the  con- 
tract, alleged  that  appellees  duly  signed,  ac- 
knowledged,   and   tendered  to   appellant    a 
deed  to  the  land  on  June  21,  1010,  and  that 
appellant  refused  to  accept  it    The  petition 
also  charged  that  on  June  20,  1910,  appellees* 
agent,  between  the  hours  of  12  and  8  o'clock 
p.  m.,  visited  appellant's  home  and  made  a 
diligent  effort  to  find  him,  but  was  unable 
to  do  so  because  he  was  either  absent  from 
home  or  concealed  himself  so  tluit  the  agent 
could  not  find  him  to  make  a  tender  of  the 
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deed.  It  was  also  charged  In  the  petition 
that  appellee  J.  R.  Bailey  was  fully  author- 
ized by  hla  wife,  Mildred  Bailey,  to  make  the 
contract  on  her  behalf.  Appellant's  demur- 
rer to  the  petition  was  overruled.  He  then 
answered  denying  the  allegations  of  the  pe- 
tition and  pleaded  that  the  contract  was  nev- 
er mutually  agreed  upon  by  appellant  and 
appellees;  that  it  was  signed  by  them  with 
tbe  agreement  that  neither  of  them  was  to 
be  bound  by  it,  and  that  it  was  never  deliv- 
ered by  either  of  them  to  the  other.  He  also 
pleaded  that  after  the  contract  was  signed 
it  was  held  by  a  real  estate  agent  who  knew 
it  was  signed  at  bis  request  and  that  it 
was  agreed  that  it  should  not  be  binding  on 
either  of  tbe  parties  thereto.  Appellant  also 
defended  upon  the  ground  that  Mildred  Bai- 
ley, the  wife  of  J.  B.  Bailey,  had  not  sign- 
ed the  contract,  and  that  no  deed  was  ever 
tendered  to  him  until  after  June  20,  1910. 
.  Tbe  answer  also  contained  the  additional 
defense  that  the  contract  was  abandoned  by 
tbe  parties. 

Tbe  evidence  for  appellees  is  to  the  effect 
that  they  are  tbe  Joint  owners  of  the  land 
in  controversy;  that,  on  tbe  day  the  contract 
was  entered  into,  the  terms  of  it  were  dis- 
cussed and  all  embraced  in  tbe  written  con- 
tract sued  upon;  that  J.  R.  Bailey  bad  au- 
thority from  his  wife  to  make  tbe  contract; 
that  at  the  time  It  was  signed  appellant  ex- 
ecuted to  appellees  a  check  for  $500  as  ear- 
nest money.  This  check,  though  executed  on 
the  7tb,  was  dated  May  10th.  After  the 
check  and  contract  were  signed,  they  were' 
delivered  to  Mr.  Poteet,  who  was  acting  as 
appellees'  agetat  in  making  the  sale.  After 
the  contract  was  signed,  appellant  wanted 
to  know  If  appellee  would  give  him  the  op- 
tion for  January  1st  instead  of  June.  J.  R. 
Bailey  replied  that  he  would  see  Col.  Galther 
and  ascertain  if  it  was  legal.  The  parties 
were  engaged  in  making  the  trade  from 
about  noon  until  sundown.  On  Tuesday 
morning  the  parties  met  at  Col.  Galther's, 
and  he  bad  the  contract  drawn  with  the 
change  desired  by  appellant,  but  appellant  de- 
clined to  execute  it;  and  suit  was  therefore 
brought  upou  the  contract  in  question.  On 
June  20th,  W.  J.  Poteet,  appellees'  agent, 
went  to  the  residence  of  appellant  in  Mercer 
county  with  a  deed  drawn  in  accordance  with 
the  contract,  which  was  signed  and  acknowl- 
edged by  J.  R.  Bailey  and  Mildred  Bailey, 
for  tbe  purpose  of  tendering  it  to  appellant. 
The  agent  was  Informed  that  appellant  was 
not  at  his  residence  but  was  on  some  part 
of  bis  farm.  Tbe  agent  sought  appellant  at 
that  point,  and  found  bis  horse  and  buggy 
bitcbed  there,  but  was  unable  to  And  appel- 
lant. He  returned  to  appellant's  house  and 
sprat  tbe  entire  afternoon  searching  for  him, 
bnt  could  not  find  bim,  and  about  dark  re- 
turned to  bis  home. 

Tbe  evidence  of  appellant  and  his  neph- 
ew. Com,  Is  to  tbe*  effect  that,  during  the 
t3m»   that  Poteet  was  preparing  tbe  con- 


tract and  before  It  was  signed,  Bailey  told 
appellant  he  would  not  be  bound  by  any 
contract  unless  his  attorney  prepared  or 
approved  It;  that  some  one  then  went  to 
the  telephone  and  called  Mr.  Gaither,  but 
was  unable  to  get  him.  Appellant  and  Bailey  , 
then  signed  the  contract  with  the  under- 
standing and  agreement  that  it  was  not 
binding  or  complete,  but  that  they  were  to 
return  the  following  Tuesday,  when  a  prop- 
er contract  would  be  prepared  under  the  di- 
rections of  Bailey's  attorney.  On  cross-ex- 
amination, appellant  admitted  that  he  agreed 
to  the  provisions  in  the  contract  which  be 
signed,  but  stated  that  he  wanted  the  privi- 
lege of  taking  possession  either  in  June  or 
January,  and  that  to  this  extent  the  parties 
did  not  agree  upon  the  contract  Appellant 
also  stated  that  he  was  at  his  home  and 
out  in  his  tobacco  patch  on  the  afternoon 
of  June  20th,  when  Mr.  Poteet  claims  to 
have  called-  there,  and  that  he  never  hid 
himself  nor  sought  in  any  way  to  avoid  tbe 
tender  of  the  deed.  Appellant  also  testifled 
that  tbe  reason  be  did  not  sign  tbe  con- 
tract prepared  by  Col.  Gaither  on  Tuesday 
was  that  J.  R.  Bailey's  wife's  name  was 
not  signed  to  the  contract  and  he  did  not 
consider  it  binding.  He  also  testified  that 
on  that  occasion  Mr.  Poteet  told  him  that 
If  he  did  not  sign  the  new  contract  he  would 
not  get  tbe  land.  Mr.  Demaree  testifled  tliat 
Mr.  Poteet  told  him  Mr.  Bailey  would  not 
accept  the  contract  until  his  lawyer  looked 
over  It  Mr.  Bailey  admitted  tliat,  after 
the  execution  of  the  contract,  he  attempted 
to  sell  the  land  to  others,  bnt  said  that  he 
did  this  on  the  advice  of  bis  attorney,  who 
told  him  titat,  as  appellant  had  refused  to 
take  tbe  land,  he  could  sell  it  to  some  one 
else.  Our  attention  is  also  called  to  certain 
statements  made  by  Bailey  and  Poteet  in 
their  testimony  to  the  effect  that  Mr.  Bailey 
said  he  did  not  want  a  binding  contract  un- 
less his  lawyer  did  the  writing.  A  careful 
reading  of  their  testimony,  however,  con- 
vinces us  tuat  these  statements  were  made 
with  reference  to  any  alteration  of  tbe  con- 
tract In  other  words,  if  the  contract  was 
to  be  altered,  Bailey  wanted  bis  attorney  to 
make  the  alteration  or  approve  it 
'  [1]  In  a  case  of  this  kind  where  a  party 
seeks  to  avoid  liability  on  a  written  con- 
tract on  tbe  ground  that,  when  he  and  the 
other  parties  thereto  signed  It,  they  agreed 
that  neither  was  to  be  bound,  but  that 
they  were  to. meet  on  a  subsequent  day  and 
draw  up  another  contract,  tbe  evidence  In 
support  of  such  a  plea  must  be  clear  and 
convincing.  Appellant's  evidence  does  not 
come  up  to  this  requirement  It  is  not  prob- 
able that  two  men  would  sign  a  written 
contract  involving  a  sale  of  a  farm  ^or  the 
large  sum  of  $35,000  merely  for  tbe  conven- 
ience of  a  real  estate  agent  and  without  any 
intention  of  being  bound  thereby.  Consid- 
ered in  the  light  of  all  the  facts  and  circum- 
stances, it  is  much  more  reasonable  to  sup- 
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pose  that  the  contract  was  actnally  consnm- 
luated,  but  that  It  was  suggested  that  a 
change  be  made  therein  with  regard  to  the 
time  of  possession,  and  It  was  In  reference 
to  this  change  that  BaUey  desired  the  ap- 
proval of  his  attorney.  To  hold  the  present 
contract  not  enforceable  on  the  ground  that 
the  signers  did  not  Intend  to  be  bound  would 
be  to  adopt  a  rule  that  would  rob  written 
contracts  of  their  efficacy  and  enable  the 
parties  thereto  to  escape  liability  whenever 
they  desired.  We  conclude  that  the  chancel- 
lor's finding  was  correct 

[2]  As  the  COTitract  in  question  was  sign- 
ed by  appellant  and  delivered  to  Mr.  Poteet, 
Bailey's  agent,  it  was,  in  effect,  a  delivery 
to  Bailey. 

[3]  Under  the  facts  of  this  case,  we  are 
not  disposed  to  hold  that  time  was  the  es- 
sence of  the  contract,  bnt  are  of  the  opin- 
ion that  the  tender  of  the  deed  on  the  morn- 
ing of  June  21st  was  sufficient 

[4]  It  is  insisted,  however,  that  as  Mrs. 
Bailey  was  not  a  party  to  the  contract  and 
did  not  sign  it  she  was  not  liable  thereon. 
The  law  is  well  settled  In  this  state  that 
parol  authority  to  sell  land  is  sufficient 
(Whitworth  V.  Pool,  96  S.'W.  880,  29  Ky. 
Law  Bep.  1104),  and  the  evidence  in  this 
case  shows  that  Mrs.  Bailey  authorized  her 
husband  to  make  the  sale.  While  it  is  true 
that  J.  B.  Bailey  alone  was  the  contracting 
party  and  he  signed  the  contract  in  his  own 
name  without  indicating  his  agency,  yet  we 
conclude  that  his  agency  could  be  establish- 
ed by  parol  testimony,  and  when  establish- 
ed the  contract  was  binding  upon  his  wife 
as  well  as  himself.  This  precise  question 
was  before  the  Supreme  Court  of  Indiana  in 
the  case  of  Tewksbury  v.  Howard  et  al., 
138  Ind.  103,  37  N.  B.  355.  In  that  case  L. 
L.  Howard,  one  of  the  Joint  owners  of  a 
tract  of  land,  alone  signed  the  contract  of 
sale.  In  discussing  the  question  that  court 
said:  "It  will  be  observed  that  the  contract 
is  signed  by  L.  L.  Howard,  and  not  by  Jane, 
Samuel,  Harvey,  Bobert  G.,  Thomas  B.,  and 
William  Howard,  who  are  appellees,  and 
were,  with  the  appellee  Lewis  L.  Howard, 
plaintiffs  in  the  circuit  court  This  fact  is 
said  to  vitiate  the  contract  under  the  alle- 
gations of  the  several  paragraphs  of  the  com- 
plaint that  at  the  time  of  the  making  of 
said  contract  all  of  the  appellees  owned  said 
lands.  But  it  was  further  alleged  that  the 
contract  was  executed  by  said  Lewis  L. 
Howard  as  the  authorized  agent  for  and  on 
behalf  of  his  coappellees,  and  In  denial  of 
the  force  of  this  allegation  appellant  asserts 
that  the  contract  was  required  to  be  in  the 
name  of  the  principals,  and  to  disclose  the 
relation  of  the  agent  to  the  contract  and 
that  the  true  relation  could  not  be  shown 
by  parol.  This  contention  has  been  held  to 
be  unayailing  in  a  case  Involving  this  ex- 
act question.    Boehl,  Adm'r,  v.  Haumesser, 


114  Ind.  311,  15  N.  B.  345.  See,  also,  lit 
addition  to  the  anthoritlee  cited  in  the  case 
last  referred  to,  the  case  of  Brlggs  v.  Mun- 
chon,  56  Mo.  570.  It  may  be  regarded  aa 
doubtful  if  the  appellant  should  be  permit- 
ted to  deny  the  authority  of  the  agent  or  tlie 
existence  of  the  agency,  since  it  was  made  to 
appear  further  that  the  appellees  executed 
sufficient  deeds  of  warranty  to  the  appel- 
lant and  not  only  tendered  them,  but  took 
them  Into  court  with  their  complaint" 
Judgment  affirmed. 


WHITE  T.  BOARD  OF  REGENTS  OP 

NORMAL  SCHOOL,  DIST.  NO.  2. 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 1911.) 

1.  Schools  and  School  Distbicts  (§  139*) — 

CONTKACT  WITH  TEACHER— TEBUINATIOH. 

Whether  a  music  teacher  employed  by  a 
school  was  employed  for  the  term  of  40  or  4(i 
weeks,  his  resignation  at  the  end  of  40  weeks 
terminated  the  contract,  so  that  the  school  was 
not  bound  to  thereafter  continue  his  services 
for  the  remaining  6  weeks,  even  if  he  tendered 
them. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  130.*] 

2.  Tbial  (8  140*)— Jdbt  Question— Ceedibii.- 
iTT  OF  Witnesses. 

The  jury  may  believe  the  testimony  of  one 
of  the  parties  rather  than  that  of  another. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |{  334,  335 ;   Dec.  Dig.  §  140.»] 

3.  JtTBT  (8  90*)— Disqualification  of  Jubob 
—Relationship  of  Pabtt. 

That  a  juror,  in  an  action  against  a  state 
normal  school,  was  a  third  or  fourth  cousin  of 
a  member  of  the  board  of  regents,  would  not 
disqualify  the  juror. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  413^22;   Dec.  Dig.  {  90.»] 

Appeal  from  Circuit  Court  Warren  County. 

Action  by  W.  A.  White  against  the  Board 
of  Regents  of  Normal  School,  District  No. 
2.  From  a  Judgment  for  defendant  plalntifr 
appeals.    Affirmed. 

Guy  H.  Herdman,  Bodes  ft  Wallace,  and 
W.  B.  Gardner,  for  appellant  Sims  &  Bodes 
and  Wright  &  McElroy,  for  appellee. 

CABBOLL,  J.  In  the  spring  of  1909,  the 
appellant,  a  teacher  of  music,  entered  into 
a  contract  with  the  president  of  the  appel- 
lee Normal  School  to  act  as  director  of  the 
school  of  music  at  the  institution  for  the 
school  year  of  1909-10,  to  begin  in  Septem- 
ber, 1909,  for  the  agreed  compensation  of 
$1,800.  This  controversy  grows  out  of  the 
difference  between  the  appellant  and  the 
appellees  as  to  whether  under  the  contract 
appellant  was  to  conduct  the  musical  depart- 
ment for  40  weeks  or  46  weeks.  The  appel- 
lant insists  that  his  contract  was  for  a  40 
weeks  session,  while  appellees  contend  that 
it  was  for  a  46  weeks  session.  It  is  con- 
ceded that  appellant  only  performed  the  du- 
ties of  the  place  for  40  weeks,  and  nnder 
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tbeir  constmctlon  of  the  contract  the  appel- 
lees deducted,  from  tbe  ^,800,  $234.80,  on 
account  of  the  failure  of  appellant  to  con- 
duct tbe  school  46  weeks.  Thereupon  appel- 
lant brought  this  action  to  recover  the  amount 
stated,  upon  the  theory  that  the  whole 
contract  price  was  earned  when  he  ren- 
dered services  for  40  weeks.  In  the  low- 
er court  the  case  was  decided  adversely  to 
plaintiff,  and  be  appeals. 

The  whole  controversy  between  these  par- 
ties turns  upon  the  question  as  to  whether 
appellant  under  his  contract  was  obliged  to 
conduct  the  musical  department  for  40  or 
46  weeks.  There  is  no  charge  of  bad  faith 
or  Intentional  desire  on  the  part  of  either  of 
the  UtlgantB  to  misconstrue  the  contract 
or  take  any  unfair  advantage  of  the  other. 
They  simply  differ  as  to  the  terms  of  the 
contract  The  evidence  shows  that  appel- 
lant, who  is  a  resident  of  New  York,  secur- 
ed the  employment  through  a  teachers'  agen- 
cy at  NashvlUe,  Tenn.,  and,  as  a  result  of 
correspondence  between  the  parties  and  the 
Tennessee  agency,  appellant  went  to  Bowl- 
ing Green,  Ky.,  in  March,  1909,  and  had  a 
series  of  conversations  with  H.  H.  Cherry, 
president  of  the  board  of  regents,  and  Dr. 
Kinneman,  dean  of  the  school,  In  which  the 
salary,  the  period  of  employment,  the  duties 
to  be  performed,  and  other  matters  relevant 
to  tbe  service  were  freely  discussed.  Ap- 
pellant testifies  that  in, these  conversations 
he  told  Mr.  Cherry  that  be  would  accept 
the  employment  at  a  salary  of  $2,000,  and 
also  Informed  him  that  he  had  a  contract 
to  teach  a  three  weeks  summer  school  in 
Chicago.  The  contract  was  not  closed  during 
these  interviews,  but  in  April  Cherry  tele- 
graphed appellant  that  they  would  pay  "eight- 
een hundred  dollars  annually,"  and  this  prop- 
osition was  accepted.  Cherry  testifies  that,  in 
the  conversations  had  with  appellant  in 
JUarcti,  it  was  expressly  understood  ana  agreed 
that.  If  tbe  contract  was  entered  into,  the 
term  of  service  would  be  46  weeks,  as  appel- 
lant would  be  expected  to  continue  the  musi- 
cal department  for  6  weeks  after  the  regular 
term  of  40  weeks  expired ;  and  he  is  strong- 
ly supported  in  this  by  Dr.  Kioneman,  who 
says  that  he  also  told  appellant  that  he 
would  be  expected  to  conduct  this  depart- 
ment for  46  weeks.  It  also  appears  that  the 
manager  of  the  teachers'  agency  at  Nashville 
wrote  a  letter  to  appellant  in  reference  to 
this  employment,  in  which  he  said:  "I  know 
that  Prof.  Cherry  is  considering  favorably 
yooT  application,  and  the  fact  that  you  have 
beard  nothing  definite  from  him,  as  I  wrote 
you,  is  evidence  that  be  is  considering  your 
application  favorably.  Prof.  Cherry  tells 
me  that  he  will  either  offer  you  $1,800.00  or 
$2,000.00,  for  forty-six  weeks  work.  •  •  ♦  " 
The  appellant  denies  that  he  understood 
from  any  source,  9r  that  It  was  contemplated 
in  tbe  conversations  had  with  Cherry  and 
Ktnnonan,  that  the  term  should  be  46  weeks, 
dedartog  that  they  were  folly  advised  by 


him  tbat  be  could  not  do  any  summer  work, 
as  he  was  already  employed  elsewhere.  In 
January,  1910,  the  appellant  wrote  to  Prof. 
Cherry  this  letter:  "I  hereby  respectfully 
tender  my  resignation  as  head  of  the  school 
of  music  in  the  Western  Kentucky  State  Nor- 
mal School,  and  ask  that  I  be  relieved  of 
tbe  duties  connected  with  tbat  position  at 
the  end  of  the  present  academic  year."  Up- 
on receipt  of  this  communication,  his  res- 
ignation was  accepted  by  the  board.  Appel- 
lant's version  of  this  letter  is  that  be  wrote 
It  so  tbat  tbe  board  of  regents  might  know 
that  be  would  not  teach  longer  than  tbe 
single  term  for  which  he  was  employed,  and 
that,  having  in  mind  that  his  contract  only 
obligated  him  to  teach  40  weeks,  he  meant 
he  would  resign  this  place  at  the  end  of  the 
40  weeks.  After  this  resignation  was  ac- 
cepted, the  board  of  regents  employed  an- 
other teacher  to  take  the  place  of  appellant 
during  the  6  weeks  term.  It  is  further  shown 
in  the  evidence  that  it  was  customary  for  the 
school  at  the  close  of  what  might  be  called 
the  school  year  of  40  weeks  to  conduct  a 
summer  school  of  6  weeks,  and  that  all  of 
the  teachers  were  expected  to  remain  during 
these  6  weeks. 

[1]  Serious  complaint  is  made  of  the  fail- 
ure of  the  trial  court  to  permit  appellant  to 
file  a  reply,  setting  up  that,  when  he  learned 
there  was  a  misunderstanding  as  to  the  term 
of  his  employment,  be  tendered  his  services 
for  the  six  weeks  school  and  was  able  and 
willing  to  discharge  tbe  usual  duties  of  his 
position  for  the  six  weeks  in  controversy, 
and  to  show  by  evidence  tbat  tbe  board  of 
regents  refused  to  permit  blm  to  do  so.  Tbe 
reason  assigned  by  the  board  for  declining 
to  permit  appellant  to  conduct  tbe  department 
for  tbe  summer  session  of  six  weeks  was  tbat, 
after  bis  resignation  bad  been  tendered  and 
accepted,  they  employed  another  teacher  to 
take  his  place  for  the  six  weeks  term.  It 
does  not  seem  to  us  that  the  failure  to  allow 
this  amended  pleading  to  be  filed  or  to  per- 
mit appellant  to  rely  on  Its  averments  as  sup- 
porting bis  right  of  recovery  was  error. 
When  appellant  tendered  his  resignation  to 
take  effect  at  the  expiration  of  40  weeks, 
and  it  was  accepted,  that  ended  the  contract 
relations  between  the  parties,  and  the  board 
of  regents  was  not  thereafter  imder  any  con- 
tract obligation  to  continue  the  appellant's 
employment  for  the  summer  school.  Nor  was 
appellant  in  a  position  to  demand  tbat  they 
should  do  so.  The  trial  court  instructed  the 
jury  as  follows:  "If  tbe  jury  believe  from 
the  evidence  that  the  contract  between  plain- 
tiff, White,  and  the  defendant  was  for  the 
period  of  40  weeks  as  claimed  by  plaintiff, 
they  will  find  for  the  plaintiff  the  amount  of 
balance  due  him  on  his  salary,  $234.80;  but, 
if  tbe  jury  believe  from  the  evidence  that 
said  contract  was  to  include  the  summer 
term  of  six  weeks  in  addition  to  tbe  40 
weeks,  then  they  will  find  for  the  defendant." 
This   instruction  presented   accurately  and 
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aptly  tbe  whole  law  of  the  case,  and  submit- 
ted to  the  jury  the  only  issue  between  the 
parties. 

It  Is  said  that  there  was  some  Incompetent 
eTldence  admitted ;  but  a  careful  reading  of 
the  record  satisfies  as  that  no  evidence  was 
permitted  to  go  to  the  Jury  that  was  calcu- 
lated to  or  did  prejudice  the  rights  of  appel- 
lant. Both  aides  were  properly  allowed  to 
bring  before  the  Jury  every  fact  and  circum- 
stance that  served  to  support  their  respective 
contentions. 

[2]  Tn  its  last  analysis,  the  issue  resolved 
Itself  Into  the  question  whether  the  Jury 
would  accept  the  testimony  of  appellant  or 
that  of  Cherry  and  Kinneman,  and  they 
chose  to  believe — as  they  had  the  right  to  do 
— ^the  statements  made  by  the  latter. 

[3]  A  question  Is  also  made  that,  as  one 
of  the  Jurors  was  a  third  or  fourth  cousin 
of  J.  Whit  Potter,  one  of  the  members  of  the 
board  of  regents,  and  as  this  fact  was  not 
discovered  until  after  the  trial,  a  new'  trial 
should  have  been  granted  on  this  ground. 
We  do  not  think  so.  The  Normal  School  is 
a  state  institution,  and,  although  Potter  may 
have  had  some  personal  Interest  In  the  mat- 
ter, he  was  not  a  party  to  the  action,  and 
certainly  bad  no  financial  interest  in  the  re- 
sult of  the  litigation.  However  the  case  was 
decided,  It  would  not  benefit  or  cost  him 
anything. 

ITpon  the  whole  case,  we  see  no  reason  for 
disturbing  the  Judgment  of  the  lower  court, 
and  It  is  afQrmed. 


CECIL  et  al.  v.  CITIZENS*  NAT.  BANK  OF 

DANVII/LB. 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  1911.) 

1.  Fbincifal  and  Aoint  (I  145*)— Tbanbao 
TiONs  WITH  Undisclosed  Principal. 

One  dealing  with  an  agent  of  an  undisclosed 
principal,  may,  on  learning  of  bis  agency,  hold 
the  principal  for  debts  incurred  in  the  transac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {f  513-620;   Dec.  Dig.  | 

2.  ASSIONMSNTB    FOB    BENEFIT    OF    CREDITOBS 

(§  12*) — Acts  Constituting — Prefebences. 
Ad  agent  of  an  undisclosed  principal  pur- 
chased farm  produce  in  his  own  name  for  the 
principal.  He  discounted  at  a  bank  a  note  of 
the  principal  and  checked  out  the  proceeds. 
Checks  given  for  produce  shipped  by  the  agent 
to  the  principal,  were  turned  over  to  the  bank 
to  take  up  the  note  and  to  apply  the  balance  to 
an  overdraft  of  the  agent  for  produce  purchased. 
Held  that,  since  it  was  the  duty  of  the  agent  to 
apply  his  principal's  money  to  the  payment  of 
his  principal's  debt,  the  payment  by  the  agent  to 
the  bank  was  not  within  Ky.  St.  {  1910  (Rus- 
sell's St.  S  2104)  declaring  that  any  act  done  by 
a  debtor  in  contemplation  of  insolvency  and  with 
design  to  prefer  creditors  to  the  exclusion  of 
others,  shall  operate  as  an  assignment  for  the 
benefit  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  H  15-10; 
Dec.  Dig.  I  12.*] 


3.  ASBIONIIENTS    FOB    BENEFIT   OF    CRBDITOBS 

(I  12*)— Acts  Constitutino — Pbefkbences 
— Evidence  —  "Contemplation  of  Insol- 
vency"—"Design  to  Pbefeb  a  Cbeditob." 
A  creditor  alleging  that  a  payment  by  hia 
debtor  to  another  creditor  was  made  in  "con- 
templation of  insolvency"  and  with  the  desiim 
to  prefer  such  creditor  within  Ky.  St  {  1910 
(Russell's  St  I  2104)  must  show  that  the  pay- 
ment was  made  in  contemplation  of  insolvency 
and  with  a  design  to  prefer  a  certain  creditor  to 
other  creditors,  and  either  that  a  preference 
was  designed  or  that  the  circumstances  were 
such  that  the  debtor  had  no  reasonable  grounds 
for  his  course,  and  should  have  contemplated 
that  the  payment  would  work  a  preference  view- 
ed from  the  facts  before  the  debtor  at  the  time 
of  the  payment 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  {{  15-10; 
Dec.  Dig.  §  12.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  2.  pp.  1488,  1489.1 

4.  ASSIONtlENTS    FOB    BENEFIT    OF    CREDITORS 

(i  51*)— Acts  Constituting— Pbefebencb — 

Evidence. 

Where  a  transaction  is  attacked  under  Ky. 
St.  i  1910  (Russell's  St  §  2104)  providing  that 
any  act  by  a  debtor  in  contemplation  of  insol- 
vency and  with  a  design  to  prefer  a  creditor, 
shall  operate  as  an  assignment  for  the  benefit 
of  creditors,  all  the  facts  may  be  shown,  and 
where  the  petition  attacking  a  payment  by  a 
debtor  is  denied,  the  evidence  that  the  payment 
by  the  debtor  was  from  money  received  from  an 
undisclosed  principal  to  satis^7  a  debt  due  from 
the  principal  was  admissible. 

[E3d.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  Jj  208-211; 
Dec.  Dig.  S  51.*] 

5.  ABSIQNtlENTB    FOB    BENEFIT    OF    CBBDITOBS 

rt  12*)— Acts  Conbtitutino— Payments  as 

Pbefebenceb. 

An  attorney  having  for  collection  a  claim 
against  a  debtor  for  $3,250,  agreed  to  allow  a 
term  of  court  to  pass  without  suit  if  $1,500  was 
paid.  The  debtor  made  the  payment  on  sudi 
condition  to  preserve  his  credit  and  save  his 
business.  Held,  that  the  payment  was  not  with- 
in Ky.  St.  I  1010  (Russell's  St  i  2104)  unless 
a  man  of  ordinary  prudence,  situated  as  the 
debtor  was,  would  have  known  that  he  was  in- 
solvent and  that  the  necessary  effect  of  the  pay- 
ment would  be  to  prefer  the  creditor  to  other 
creditors. 

[Ed.  Note.— For  other  cases,  see  AssignmeDts 
for  Benefit  of  Creditors,  Cent  Dig.  If  15-10; 
Dec.  Dig.  f  12.*] 

0.  Assignments  fob  Benefit  of  Cbeditobs 
(I  12*)— Acts  Constituting — Pbefebences 
—  Insolvenct  —  Evidence  —  "Contemplji- 
TioN  OF  Insolvency"- "Design  to  Prbfkb 
A  Cbeditor." 

A  creditor  attacking  a  payment  by  a  debtor 
to  another  creditor  as  made  in  contemplation  of 
insolvency  and  with  a  design  to  prefer  the  credi- 
tor, showed  that  the  debtor  was  worth  abont 
$5,000  less  than  his  liabilities,  but  be  had  % 
large  credit  by  reason  of  the  confidence  of  the 
people  in  his  integrity.  The  payment  attacked 
was  a  payment  of  $1,600  on  a  debt  of  $3,250 
made  to  preserve  his  credit  and  save  liia  busi- 
ness. Shortly  thereafter  the  debtor  lost  his 
mind,  while  if  he  had  been  able  to  manage  his 
business,  he  would  have  succeeded  in  continuing 
in  business.  Held  not  to  show  that  the  pay- 
ment was  made  "in  contemplation  of  insolven- 
cy" and  with  a  "design  to  prefer  a  creditor" 
within  Ky.  St.  §  1910  (RusseU's  St  S  2101). 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  |{  15-19; 
Dec.  Dig.  i  12.*] 


•For  other  cases  see  lama  topic  and  mcUod  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rap'r  Indaza« 
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Appeal  from  Circuit  Court,  Boyle  Oonnty. 

Action  by  C.  P.  Cecil  and  others  as  credit- 
ors of  George  Cogar,  attacking  payments 
to  tbe  Citizens'  National  Bank  of  DanTlUe 
and  to  the  Ltnen  Thread  Company  on  the 
ground  that  the  payments  were  made  In  con- 
templation of  Insolvency  and  with  the  de- 
sign to  prefer  creditors  so  as  to  be  an  as- 
signment for  the  benefit  of  creditors.  F^m 
a  Judgment  granting  Insufficient  relief,  plain- 
tiffs appeal,  and  the  committee  of  George 
Cogar  prosecutes  a  cioss-appeal.  Judgment 
on  original  appeal  affirmed  and  on  cross-ap- 
pefil  reversed  and  remanded. 

Chas.  C.  Fox,  Chas.  H.  Bodes,  and  Geo. 
Stone,  for  appellants.  Robert  T.  Quisenber- 
ry.  William  J.  Price,  and  Alex.  P.  Humphrey, 
for  appellee  Citizens'  Nat.  Bank  of  Danville. 
Bobert  Harding  and  Emmet  V.  Puryear,  for 
appellee  Cogar's  committee. 

HOBSON,  C.  X  This  action  was  Institut- 
ed by  C.  P.  Cecil  and  others  as  creditors  of 
George  Cogar  attacking  under  section  1910, 
Ky.  St  (section  2104,  Russell's  St.)  certain 
payments  made  by  him  to  the  Citizens'  Nat- 
ional Bank  of  Danville  on  the  ground  that 
the  payments  were  made  by  him  In  contem- 
plation of  insolvency,  and  with  the  design  to 
prefer  the  bank  over  his  other  creditors.  By 
an  amended  petition  a  payment  made  to  the 
Linen  Thread  Company  was  attacked  on  the 
same  ground.  The  allegations  of  the  peti- 
tion were  denied.  The  proof  showed  prac^ 
tically  these  facts:  George  Cogar  had  been 
in  business  In  Danville  for  many  years  as  a 
buyer  of  farm  products  such  as  hemp,  wheat, 
com,  oats,  etc.  He  had  done  a  large  busi- 
ness on  a  very  small  capital,  his  chief  assets 
apparently  being  the  general  confidence  of 
the  people  in  his  Integrity  and  correctness. 
He  would  buy  crops  and  give  the  farmers  a 
dieck  When  these  checks  were  presented  to 
the  bank,  the  bank  would  decline  to  pay 
them  except  as  Cogar  directed  and  when  he 
would  put  money  in  the  bank  he  would  in- 
dicate what  checks  were  to  be  paid.  In 
this  way  the  farmers  frequently  held  checks 
for  several  months.  For  several  years  pre- 
vious to  the  year  1000,  he  had  been  acting 
as  the  undisclosed  agent  of  the  American 
Trading  Company  buying  hemp  for  it  as 
its  agent,  but  in  his  own  name.  In  this  way 
he  bought  a  large  quantity  of  hemp.  In  the 
simimer  of  1909  he  discounted  at  the  bank  a. 
note  of  the  Trading  Company  for  $10,000, 
and  the  proceeds  were  placed  to  his  credit 
and  checked  out  On  October  1,  1909,  he 
gave  a  check  for  $1,500  to  the  Linen  Thread 
Company  which  Is  the  payment  attacked  as 
to  It.  Cogar  had  shipped  ott  a  large  quantity 
of  hemp,  and  he  Instructed  his  bookkeeper  as 
the  cbeclcs  came  in  for  the  hemp  to  turn  them 
over  to  the  Citizens'  National  Bank.  The 
bookkeeper  did  this,  the  deposits  beginning 
on  October  7,  1009,  and  continuing  to  Decem- 
ber 24,  1909,  being  13  In  all  and  aggregating 
$18,377.82.  The  bookke^er  who  made  the 
141  S.W.— 2T 


deposits  being  asked  to  whom  this  money  be- 
longed, and  on  whose  Indebtedness  It  was 
paid,  answered  as  follows:  "That  money  was 
paid  to  the  Citizens'  National  Bank  first,  to 
take  up  a  note  of  $10,000  and  Interest  with 
the  American  Trading  Company,  the  balance 
to  apply  to  an  overdraft  of  Mr.  Cogar's  ac- 
cording to  direction  from  Mr.  Cogar  to  mc. 
This  overdraft  is  for  hemp.  Q.  To  whom  did 
these  various  sums  belong?  A.  They  be- 
longed to  the  American  Trading  Company; 
they  were  from  proceeds  of  hemp  shipmenta 
Q.  And  whose  Indebtedness  was  that  $10,000 
note  due  the  Citizens'  National  Bank?  A. 
The  American  Trading  Company." 

Cogar  had  a  stroke  of  paralysis  November 
4th,  which  in  time  afTected  his  mind  and  not 
long  thereafter  a  committee  was  appointed  to 
take  charge  of  his  affairs.  The  circuit  court 
dismissed  the  plaintiff's  petition  against  the 
l>ank,  holding  that  the  payments  to  it  were 
not  within  the  statute;  but  adjudged  that 
the  payment  to  the  Linen  Thread  Company 
of  $1,500  was  within  the  statute  and  operated 
as  an  assignment  of  all  of  Cogar's  property 
for  the  benefit  of  all  his  creditors.  From 
this  Judgment,  the  plaintiffs  appeal  in  so 
far  as  it  dismissed  their  petition  against  the 
bank,  and  the  committee  of  Cogar  has  prose- 
cuted a  cross-appeal  from  so  much  of  the 
Judgment  as  adjudged  the  payment  to  the 
Linen  Thread  Company  to  be  a  preference. 

We  will  take  up  first  the  question  as  to  the 
payments  to  the  bank.  The  statute  among 
other  things  provides:  "Every  sale,  mort- 
gage, or  assignment  made  by  debtors,  and 
every  Judgment  suffered  by  any  defendant, 
or  any  act  or  device  done  or  resorted  to  by 
a  debtor,  in  contemplation  of  Insolvency  and 
with  the  design  to  prefer  one  or  more  cred- 
itors to  the  exclusion,  in  whole  or  In  part, 
of  others,  shall  operate  as  an  assignment 
and  transfer  of  all  the  property  and  effects 
of  such  debtor,  and  shall  inure  to  the  bene- 
fit of  all  his  creditors.    •    •    •" 

[1]  Although  Cogar  was  the  undisclosed 
agent  of  the  American  Trading  Company, 
persons  who  dealt  with  him  upon  learning 
that  he  was  its  agent  could  look  to  his  prin- 
cipal for  their  debts.  [2]  The  sum  of  the 
matter  was  that  he  was  buying  hemp  for  the 
Trading  Company,  giving  checks  for  the 
hemp  and  paying  the  checks  out  of  the  mon- 
ey of  the  Trading  Company  as  it  was  re- 
mitted to  him.  The  bank  to  whom  the  over- 
draft had  been  made  for  hemp  had  a  right 
to  look  to  the  Trading  Company  for  this 
money;  for  in  making  the  overdraft,  Cogar 
had  acted  as  its  agent  In  paying  for  the 
hemp  which  he  had  bought  as  its  agent  And 
so  when  Cogar  received  the  checks  from  the 
Trading  Company  It  was  the  money  of  the 
Trading  Company  In  his  hands  as  agent 
which  it  was  his  duty  to  apply  to  the  pay- 
ment of  the  debt  of  the  Trading  Company. 
When,  as  agent,  he  applied  his  principal's 
money  to  the  payment  of  his  principal's  debt, 
he  violated  no  duty  which  he  owed  his  credi- 
tors.   Hla  creditors  had  the  right  to  demand 
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tbat  blB  property  should  be  applied  to  the 
payment  of  their  debts  but  they  had  no  right 
to  demand  that  he  should  apply  to  the  pay- 
ment of  their  debts  the  money  of  his  princi- 
pal that  had  been  sent  to  him  to  pay  its 
debts.  When  be  paid  his  principal's  money 
upon  his  principal's  debt,  it  was  not  a  trans- 
fer of  any  of  his  property,  or  an  act  or  de- 
vice In  contemplation  of  insolvency  with  the 
design  to  prefer  one  or  more  creditors  to 
the  exclusion  in  whole  or  in  part  of  others. 

[3]  It  Is  Insisted  that  this  defense  Is  not 
presented  by  the  answer.  The  petition  al- 
leged that  the  payments  in  question  were 
made  in  contemplation  of  Insolvency  and 
with  the  design  to  prefer  tbe  bank  to  his 
other  creditors.  The  allegations  of  the  pe- 
tition were  traversed;  The  burden  was  then 
upon  the  plaintiffs  to  malce  out  their  case. 
To  succeed  in  the  action  they  had  to  estab- 
lish two  propositions:  (1)  That  the  payments 
were  made  In  the  contemplation  of  Insolven- 
cy; (2)  that  they  were  made  with  the  design 
to  prefer  the  bank  to  Ck>gar's  other  credi- 
tors. When  they  proved  that  the  payments 
were  made  by  Cogar  when  he  was  Insolvent, 
this  did  not  make  out  their  case,  and  when 
tbe  proof  as  to  the  payments  showed  that 
they  were  not  made  to  prefer  the  bank  to 
his  other  creditors,  the  plaintiffs  failed  to 
make  out  their  case. 

[4]  When  a  transaction  is  attacked  under 
the  statute  all  the  facts  of  the  transaction 
may  be  shown,  and  the  court  must  decide 
from  all  the  facta  whether  the  transaction 
was  made  In  contemplation  of  insolvency 
and  with  the  design  of  the  debtor  to  give  one 
of  his  creditors  a  preference  over  others.  In 
Deweese  v.  Deweese,  121  Ky.  747,  90  S.  W. 
256,  28  Ky.  Law  Rep.  726,  the  plaintiff  alleg- 
ed that  a  certain  conveyance  was  made  in 
contemplation  of  Insolvency  and  with  the  in- 
tention of  preferring  the  grantee  to  the 
grantor's  other  creditors.  The  allegations  of 
the  petition  were  denied.  The  defendant 
proved  that  the  land  conveyed  was  a  home- 
stead and  relied  on  this  fact  to  show  that  tbe 
conveyance  was  not  preferential.  It  was  in- 
sisted that  the  evidence  could  not  be  consid- 
ered und^  the  traverse,  but  that  the  facts 
should  liave  been  specially  pleaded.  Holding 
the  plea  good,  the  court  said:  "It  was  un- 
necessary for  the  defendant  in  bis  answer 
to  do  more  than  deny  the  allegations  of  the 
petition.  Under  tbe  general  denial  of  the 
allegations  of  the  petition  be  could  prove 
facts  showing  that  the  deed  was  not  made 
fraudulently  in  contemplation  of  insolvency 
and  with  a  design  to  prefer  one  creditor  to 
another.  The  answer  putting  in  issue  the 
allegations  of  the  petition,  tbe  burden  was 
on  the  plaintiff  to  make  out  liis  case;  and 
when  it  was  shown  that  tbe  property  con- 
veyed was  exempt  from  execution,  a  state  of 
facts  was  made  out  which  showed  that  the 
conveyance  was  not  within  the  statute.  The 
rule  is  that  It  is  unnecessary  to  plead  evi- 
dence. It  was,  therefore,  unnecessary  for 
the  defendant  to  amend  his  answer.     The 


proof  which  he  made  was  competent  under 
the  general  issue  to  show  that  the  deed  was 
not  a  fraud  on  tbe  other  creditors,  and  waa, 
therefore,  not  within  the  statute." 

[S]  It  remains  to  determine  whether  tbe 
payment  of  $1,600  to  the  Linen  Thread  Com- 
pany on  October  1st  was  within  the  statute. 
Cogar  owed  that  company  $3,250.  Tbe  claim 
was  in  the  hands  of  an  attorney  for  collec- 
tion; he  agreed  to  allow  the  term  of  court 
to  pass  without  suit  if  $1,500  was  paid.  Co- 
gar paid  the  $1,600  upon  this  condition  tell- 
ing the  attorney  at  the  time  that  he  had  a 
counterclaim  against  the  Linen  Thread  Com- 
pany which  he  would  assert  as  to  the  bal- 
ance of  tbe  claim.  Tbe  proof  leaves  no 
doubt  in  our  minds  that  Cogar  made  this 
payment  Just  as  he  had  made  a  number  of 
payments  in  the  last  5  years  for  the  pur- 
pose of  preserving  his  credit  and  in  an  ef- 
fort to  save  his  business.  In  Union  Trust 
Co.  V.  Taylor,  139  Ky.  283,  129  8.  W.  82S. 
where  several  payments  of  money  were  at- 
tacked, refusing  to  apply  tiie  statute,  we 
said:  "A  payment  of  money  in  the  usual 
course  of  business  will  not  be  regarded  as  a 
violation  of  the  statute,  where  it  is  done  in 
good  faith  and  with  no  intent  to  prefer  one 
creditor  to  another,  but  simply  in  honest 
effort  by  the  debtor  to  meet  bis  obligations. 
Were  tbe  rule  otherwise,  many  men  wbo 
are  seriously  involved  and  who  by  success- 
ful management  pay  off  their  obligations  and 
accumulate  quite  a  fortune,  would  be  oblig- 
ed to  suspend  business  and  bring  ruin  upon 
themselves.  It  is  true  a  payment  of  money 
made  with  the  Intention  to  prefer  one  credi- 
tor to  another  and  in  contemplation  of  in- 
solvency is  within  the  statute.  But  a  pay- 
ment of  money  in  good  faith  by  an  Involved 
debtor  to  maintain  his  credit  and  preserve 
his  estate  is  not  within  the  statute,  wbere 
there  is  in  fact  no  intention  to  prefer,  and 
the  circumstances  show  that  a  preference 
was  not  contemplated." 

In  Fairbanks,  Morse  ft  Co.  v.  MadisonviUe 
Savings  Bank.  141  Ky.  374,  132  S.  W.  540. 
refusing  again  to  apply  the  statute  in  tbe 
case  of  a  payment  of  money,  we  said:  "Tbe 
statute  must  not  receive  so  rigorous  a  con- 
struction aa  to  deprive  struggling  debtors 
of  an  opportunity  to  pay  all  their  creditors 
and  save  themselves  from  ruin,  when  the 
facts  show  they  acted  with  no  intention  to 
prefer,  and  had  reasonable  grounds  for  tbeir 
course  of  business." 

Again,  in  Union  Trust  Co.  y.  Tajlot,  on 
petition  for  rehearing,  142  Ky.  183,  134  S.  W. 
196,  we  said:  "The  operation  of  the  statute 
does  not  depend  upon  what  is  the  secret 
working  of  the  assignor's  mind.  His  mental 
processes  do  not  control  the  statute.  Wben 
a  man  knows  what  he  owes,  and  knows  -wbat 
property  he  has,  and  a  man  of  ortlInar7 
prudence  situated  as  he  is  would  know  tbat 
he  is  insolvent,  then  in  the  contemplation  of 
the  statute,  he  knows  that  he  is  insolvent. 
In  other  words,  he  is  charged  vrith  knowing 
wbat  a  man  of  ordinary  prudence^  sitoated 
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as  he  is,  would  know.  In  like  manner  whoi 
he  makes  a  txansfer  when  he  la  insolvent 
and  when  a  man  of  ordinary  pmdence  situ- 
ated as  he  is  would  know  that  the  necessary 
effect  of  the  transfer  is  to  prefer  one  cred- 
itor to  another,  he  will  be  presumed  to  in- 
tend that  which  a  man  of  ordinary  pmdence 
would  hare  contemplated  under  like  circom- 
stances;  or.  to  put  it  in  other  words,  if  a 
man  of  ordinary  prudence  under  like  cir- 
eamstances  would  know  that  the  transfer 
would  prefer  one  creditor  to  the  exclusion  of 
others,  then  the  debtor  is  held  to  know  that 
the  transfer  would  so  ojperate,  and  knowing 
that  this  wonld  be  the  operation  of  the  trans- 
action, he  is  held  to  have  Intended  the  natur- 
al and  necessary  effects  of  his  own  acts." 

There  is  nothing  in  the  evidence  to  indi- 
cate that  Ck>gar  in  making  the  paymmt  of 
$1,500  to  the  Linen  Thread  Company  design- 
ed to  prefer  that  company  th«:«by  to  any  of 
his  other  creditors.  He  made  this  payment 
jnst  as  be  bad  made  a  number  of  other  pay- 
ments shortly  before,  and  in  fact  just  as  he 
had  made  other  payments  for  several  years 
to  bis  creditors,  with  the  design  of  preserv- 
ing his  credit  and  keeping  his  business  going. 
But  although  he  did  not  intend  in  fact  to 
prefer  the  Linen  Thread  Company  to  his 
other  creditors,  still,  as  we  have  held,  the 
payment  Is  within  the  statute  if  a  man  of 
ordinary  prudence  situated  as  Cogar  was, 
should  have  known  that  he  was  insolvent, 
and  that  the  necessary  effect  of  the  payment 
would  be  to  prefer  one  creditor  to  another. 
On  the  other  hand,  if  he  had  reasonable 
grounds  for  his  course,  and  did  not  intend  it 
as  a  preferential  transaction,  it  is  not  within 
the  statute.  The  burden  of  proof  is  on  the 
plaintlfr.  The  plaintiff  must  show  either 
that  a  preference  was  designed  or  that  the 
drcomstancea  were  such  that  the  debtor  had 
no  reasonable  grounds  for  his  course,  and 
should  have  contemplated  that  the  payment 
would  work  a  preference.  We  conclude  from 
all  the  proof  that  the  plaintiff  has  not  shown 
this.  The  question  is  to  be  tried  not  in  the 
light  of  subsequent  developments,  but  on  the 
proof  as  to  the  facts  before  Cogar  at  the 
time  of  the  transaction. 

[8]  The  proof  shows  that  he  owed  in  round 
numbers  158,000;  of  this  in  round  numbers 
^6,000  was  a  debt  of  the  American  Trading 
Company  representing  hemp  which  be  had 
bought,  and  he  had  the  hemp.  The  American 
Trading  Company  afterwards  took  possession 
of  it.  When  we  deduct  this  $26,000  from  his 
total  debts,  we  have  a  balance  of  $32,000. 
He  bad  $16,000  of  stock  in  the  American 
Trading  Company  of  the  par  value  of  $100 
a  share.  The  only  proof  In  the  record  as  to 
Its  value  la  that  it  was  hypothecated  to  se- 
cure a  debt  of  $7,500  and 'that  banks  usually 
take  collateral  at  from  30  i)er  cent  to  60  per 
cent,  of  its  value.  In  the  absence  of  evidence 
showing  the  value  of  the  stock  at  the  time 
we  cannot  say  that  Cogar  erred  if  he  valued 
It  at  par.    The  burden,  as  we  have  said,  is 


on  the  plaintiffs  to  make  out  their  case.  Co- 
gar had  $5,000  worth  of  real  estate.  He  bad 
$6,000  owing  him  on  his  books;  he  had  an 
interest  in  a  tobacco  warehouse  from  which 
his  committee  afterwards  realized  $900. 
There  is  no  proof  in  the  record  as  to  its  value 
on  October  Ist  These  sums  foot  up  nearly 
$27,000,  which  would  show  that  his  assets 
were  about  $5,000  less  than  his  liabilities. 
But  he  had  another  asset  which  must  not  be 
overlooked  in  determining  whether  he  had 
reasonable  grounds  for  the  course  which  he 
pursued.  It  takes  years  to  build  up  a  bus- 
iness. When  built  up  it  may  be  very  val- 
uable. It  may  be  destroyed  in  a  very  short 
time  if  the  credit  of  the  owner  is  not  pre- 
served, and,  when  once  destroyed,  it  is  often 
practically  impossible  to  reinstate  it  Cogar 
was  doing  a  large  business.  He  had  credit 
far  beyond  his  means  by  reason  of  the  con- 
fidence of  the  people  in  his  absolute  integri- 
ty. What  his  business  was  worth  we  cannot 
determine  from  the  record,  but  we  cannot 
say  from  the  record  that  he  was  not  Justi- 
fied as  a  man  of  ordinary  prudence  in  mak- 
ing the  payment  referred  to,  to  preserve  his 
business.  There  is  testimony  in  the  record 
that  he  had  a  counterclaim  against  one  of  his 
creditors,  and  the  proof  in  the  record  leaves 
it  doubtful  whether  he  owed  the  American 
Trading  Company  or  that  company  owed 
him.  He  has  lost  his  mind  and  cannot  testi- 
fy. As  the  burden  of  proof  is  on  the  plain- 
tiffs, we  do  not  see  that  the  plaintiffs  have 
shown  that  Cogar  must  have  known  that  a 
payment  of  $1,500  on  a  debt  of  $34260  was 
a  preference  of  that  creditor  over  others. 
We  are  satisfied  from  the  record  that  if  Co- 
gar had  not  been  subsequently  paralyzed, 
but  had  been  able  to  manage  his  business  as 
before,  no  complaint  would  have  been  made 
of  the  payment  of  $1,600  to  the  Linen  Thread 
Company.  This  court  in  the  cases  referred 
to  and  in  others  which  preceded  them,  has 
drawn  a  sharp  distinction  between  a  pay- 
ment of  money  in  the  usual  course  of  busi- 
ness by  a  debtor,  and  the  making  of  a  mort^ 
gage  or  a  transfer  of  his  property.  The 
reason  of  the  distinction  is  obvious.  One  is 
an  act  in  the  usual  course  of  business  and 
the  other  is  not  Thus  in  the  case  of  Union 
Trust  Company  v.  Taylor  above  dted,  the 
payments  of  money  by  the  debtor  were  held 
not  within  the  statute,  while  the  mortgage 
which  he  executed  subsequently  securing 
certain  of  his  creditors  was  held  within  the 
statute.  We  do  not  see  that  the  payment  at- 
tacked here  can  be  distinguished  from  the 
payments  which  were  sustained  in  that  case, 
or  in  Fairbanks,  Morse  &  Go.  v.  MadisonTllle 
Savings  Bank.  We  therefore  conclude  that 
the  circuit  court  erred  in  adjudging  the  pay- 
ment to  the  Linen  Thread  Company  a  pref- 
erential transfer. 

On  the  original  appeal  the  Judgment  is  af- 
firmed; on  the  cross-appeal  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  Judg- 
ment as  above  indicated. 
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BOGGS  ▼.  TUKNER  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1911.) 

1.  Costs  (8  231*)— Justices  of  the  Peace- 
Reduced  Rbcovebt — Judicial  Dibcbstion. 

Under  Civ.  Code  Prac.  g  727,  making  costs 
on  appeal  discretionary,  where  appellant  suc- 
ceeds in  reducing  the  recovery  against  him,  a  cir- 
cuit court,  on  appeal  from  a  justice's  judgment, 
did  not  abuse  its  discretion  in  refusing  to  allow 
defendant  costs,  though  the  recovery  was  reduc- 
ed from  $161.05  to  $112.62;  appellant  having 
made  no  tender. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  {|  847-875;   Dec.  Dig.  S  231.»] 

2.  Justices  op  the  Peace  (|  174*) — Pleading 
—Amendment  on  Appeal  —  Judiciai.  Dis- 
obetion. 

On  appeal  from  justice  court,  the  circuit 
court  did  not  abuse  its  discretion  in  permitting 
plaintiffs  to  amend  by  increasing  the  amount 
sued  for,  to  conform  to  the  proof;  the  nature  of 
the  action  being  unchanged. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  605-693;   Dec.  Dig.  $ 
174.*] 
8.  Witnesses  (|  204*)— Recalling— Judicial 

DlSCBETION. 

The  trial  judge  did  not  abuse  his  discretion 
tn  refusing  to  permit  defendant  to  recall  a  wit- 
ness at  the  close  of  defendant's  case  to  prove 
that  plain tifTs  character  was  not  good;  no  other 
evidence  on  the  point  being  offered. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  905;   Dec.  Dig.  {  264.*] 

Appeal  from  Circuit  Court,  Harlan  Coun- 
ty. 

Action  by  R.  S.  Turner  and  others  against 
Bishop  Boggs.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Charles  B.  Turner,  for  appellant.  H.  I/. 
Howard,  for  appellees. 

HOBSON,  C.  J.  B.  S.  Turner  and  others 
brought  this  suit  against  Bishop  Boggs  in 
the  Harlan  quarterly  court,  charging  in  their 
petition  that  he  entered  into  a  contract  with 
them  by  which  he  agreed  to  pay  them  15 
cents  a  log  for  each  sawlog  that  they  deliv- 
ered out  of  the  left-hand  fork  of  the  Big 
Laurel  creek;  that  they  delivered  the  logs, 
and  that  at  the  contract  price  there  was  a 
balance  due  them  of  $161.05.  He  filed  an 
answer.  In  which  he  controverted  the  allega- 
tions of  the  petition  and  pleaded  a  counter- 
claim of  $175.  The  case  was  tried  In  the 
quarterly  court,  and  resulted  In  a  Judgment 
In  favor  of  the  plalntiCfs  for  the  amount 
claimed.  An  appeal  was  taken  to  the  circuit 
court  by  Boggs.  In  that  court  the  plaintiffs 
amended  their  petition,  alleging  that  they 
had  delivered  3,531  logs,  which  at  the  con- 
tract price  came  to  $529.61;  that  he  had  paid 
them  $300.80,  leaving  a  balance  due  them  of 
$228.85.  The  case  was  tried  In  the  circuit 
court,  resulting  in  a  judgment  in  favor  of 
the  plaintlCFs  for  $112.62.  Boggs  appeals. 
Four  grounds  of  reversal  are  relied  on: 
[1]  1.  As  the  judgment  was  reduced  in 
the  circuit  court,  it  is  insisted  that  the  court 
erred  in  taxing  the  defendant  with  the  plain- 


tiffs' cost  In  that  court.  Section  727  of  the 
Code  of  Practice,  regulating  such  appeals, 
provides:  "Unless  the  judgment  on  the  ap- 
peal be  more  favorable  to  the  appellant  tlian 
the  original  judgment,  he  shall  pay  the  costs 
of  the  appeal.  If  he  merely  succeeds  in  re- 
ducing the  amount  of  a  judgment  rendered 
against  him,  it  shall  be  at  the  discretion  of 
the  court  to  allow  him  costs  or  not"  Boggs 
merely  succeeded  in  reducing  the  amount  of 
the  judgment  rendered  against  him  from 
$161.06  to  $112.62.  In  Gentry  v.  Doolln,  1 
Bush,  1,  Doolln  recovered  a  judgment  against 
Gentry  In  the  quarterly  court  for  $80.  Gen- 
try appealed  to  the  circuit  court,  where  the 
judgment  was  reduced  to  $60,  and  the  cir- 
cuit court  entered  a  judgment  adjudging  to 
Doolln  his  costs  against  Gentry.  This  court, 
reversing  the  judgment,  said:  "We  do  not 
construe  the  discretionary  power  thus  con- 
ferred (see  section  727,  supra)  on  the  court 
as  extending  further  than  to  authorize  the 
court  to  adjudge  to,  or  withhold  from,  the 
appellant,  as  In  this  case,  his  own  costs — ^not, 
in  such  a  case,  to  authorize  the  court  to 
give  judgment  against  him  for  the  costs  of 
the  other  party.  While,  therefore,  we  ai)- 
prove  and  affirm  the  judgment  for  the  sum 
assessed  by  the  jury,  we  are  constrained  to 
reverse  the  judgment  for  costs." 

When  that  case  was  decided  the  provision 
of  the  Code  was  the  same  as  It  is  now.  But 
section  17,  c.  25,  of  the  Revised  Statutes, 
on  which  the  ruling  was  really  rested,  was 
as  follows:  "When  an  appeal  or  writ  of  er- 
ror or  traverse  shall  be  prosecuted  In  the 
circuit  court  to  a  judgment  of  the  county 
court  or  a  justice  of  the  i)eace,  or  In  the 
county  court  from  the  Judgment  of  a  Justice 
of  the  peace,  and  the  defendant  before  the 
appeal  or  traverse  is  taken  shall  tender  to 
the  plaintiff  the  amount  he  Is  willing  to  pay, 
and  the  same  shall  be  refused,  and  the 
amount  recovered  upon  the  appeal  shall  not 
exceed  the  amount  tendered,  the  original 
plaintiff,  If  he  is  the  appellant  or  plaintiff  in 
error  or  traverser,  shall  not  recover  his  costs, 
but  shall  pay  the  costs  In  the  court  trj-ins 
the  appeal  or  writ  of  error  or  traverse;  Dut 
If  the  decision  on  such  appeal,  writ  of  er- 
ror, or  traverse  Is  more  favorable  to  the  par- 
ty prosecuting  the  same  than  the  decision 
of  the  inferior  tribunal,  he  shall  recover  Ills 
costs  on  the  same  if  no  such  tender  be  made, 
or  not  enough  shall  be  tendered." 

In  the  Kentucky  Statutes,  the  last  clause 
I>ermitting  a  recovery  of  costs  in  the  absence 
of  a  tender  is  omitted,  and  the  section  is 
made  to  read  as  follows:  If  a  party,  before 
an  appeal  is  taken,  tenders  to  the  adverse 
party  the  amount  he  Is  willing  to  pay,  and 
the  same  shall  be  refused,  and  the  amount 
recovered  upon  the  appeal  shall  not  exceed 
the  amount  tendered,  the  appellant  shall  not 
recover  his  costs,  but  shall  pay  the  cost  in 
the  court  trying  the  appeal;   but  if  the  de- 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  In4«x«a 
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dsion  (m  sndi  appeal  is  for  more  than  tbe 
amount  tendered  be  shall  recover  his  costs." 
Ky.  St  890  (Russell's  St  |  2678). 

The  purpose  of  the  Legislature  In  omitting 
BO  much  of  the  former  act  as  allowed  a  re- 
covery by  the  appellant  of  his  costs,  where 
the  Judgment  on  the  appeal  was  more  favora- 
ble to  him  than  the  decision  of  the  inferior 
tribunal,  was  intentional,  and  was  designed  to 
leave  the  matter  of  costs,  on  an  appeal  to  the 
circuit  court,  to  the  discretion  of  the  court, 
where  the  amount  of  the  Judgment  was  re- 
duced, and  no  tender  had  been  made  by  ap- 
pellant Tbe  Code  provision  was  not  intend- 
ed as  tbe  whole  law  on  the  subject,  but  is  to 
be  read  In  connection  with  the  statute  on 
costs.  That  statute  now  provides  that  the 
party  recovering  in  the  action  should  recover 
his  costs.  A  party  may,  by  tender  or  by  of- 
fer to  confess  Judgment,  protect  himself  from 
cost  In  cases  like  this;  and  we  see  nothing 
in  tbe  statute  to  indicate  that  these  cases 
should  stand  as  a  class  to  themselves.  It 
often  happens  that  no  defense  is  made  in  the 
quarterly  court,  and  If,  on  appeal,  the  Judg- 
ment is  merely  reduced,  there  is  no  reason 
why  the  plaintUC  should  not  recover  his 
costs.  On  all  the  facts  here  we  do  not  think 
the  drcult  court  abused  a  sound  discretion 
In  adjudging  the  plaintiffiB  their  costs,  as  no 
tender  had  been  made. 

[2]  2.  It  is  insisted  that  the  court  erred 
in  allowing  the  plaintiff's  to  file  the  amended 
petition  increasing  the  amount  sued  for.  But 
this  pleading  was  filed  to  conform  the  plead- 
ing to  tbe  proof,  and  we  do  not  see  that  the 
court  abused  a  sound  discretion  in  allowing 
it  filed,  as  it  in  no  way  changed  the  nature 
of  tbe  action,  but  simply  increased  the  num- 
ber of  logs  alleged  to  have~been  delivered. 

[3]  3.  Bennett  Lewis  testified  in  chief,  and,' 
after  all  the  other  evidence  for  the  defend- 
ant had  been  introduced,  and  the  amended 
petition  had  been  filed,  the  defendant  propos- 
ed to  recall  Bennett  Lewis  to  the  stand  and 
prove  by  him  that  the  general  character  of 
the  plaintiff  R.  S.  Turner  was  not  good.  No 
other  evidence  on  the  subject  was  offered, 
and  we  cannot  say  that  the  court  abused  a 
sound  discretion  in  refusing  to  allow  the 
witness  to  be  recalled  for  this  purpose. 

4.  It  iB  insisted  that  the  evidence  is  not 
sufildent  to  support  the  verdict  of  tbe  jury. 
While  the  evidence  is  conflicting,  w6  cannot 
say  tliat  the  verdict  Is  palpably  against  the 
evidence. 

Judgment  affirmed. 


TOEBBB  et  nx.  v.  CITT  OF  COVINGTON. 
(Conn  of  Appeals  ot  Kentucky.    Dec.  7,  1911.) 

L  MUNICIFAI.  COBPOBATIONS  (§  845*)— SEW- 
ERS—lRJT7BIKB—PlEBUAIIKRT  iNJtTBiBS— Dak- 
ages. 

Where  tlie  property  owner  did  not  claim 

tliat  a  sewer  wiu  which  hia  property  was  con- 


nected was  not  properly  conatmcted,  but  claim- 
ed damage  to  his  property  because  of  negligence 
in  permitting  it  to  become  stopped  up,  he  was 
not  entitled  to  recover  damages  for  permanent 
injury  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  S45.*] 

2.  Municipal  Coefosationb   (g  845*)— Sew- 

EBS— INJDKIBS    to    PBOPERTT—OAUSB— QUES- 
TION FOB  JUBT. 

In  an  action  by  a  property  owner  against 
a  city  for  damages  to  his  property  by  permit- 
ting a  sewer  to  become  stopped  up,  flooding  his 
cellar,  whether  the  water  in  fact  came  from  tbe 
sewer  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Mtmicipal 
Corporations,  Dec  Dig.  |  845.*] 

3.  Municipal  Cobpobationb   (|  845*)- Sbw- 

EBS— INJUBIES  to  PBOPBBTT— IRBTBUCTIONS. 

In  a  property  owner's  action  for  injury  by 
the  flooding  of  his  cellar,  claimed  to  have  been 
caused  by  defendant  city's  negligence  in  per- 
mitting a  sewer  with  which  bis  property  had 
formerly  been  connected  to  become  stopped  up, 
the  court  instrncted  that  if  the  sewer  was  neg- 
ligently permitted  to  become  and  remain  stop- 
ped ap,  causing  sewage  to  flow  back  into  plain- 
tiff's property,  injuring  him,  and  the  city  knew, 
or  by  ordinary  care  could  have  known,  of  the 
stoppage  in  time  to  have  enabled  it  by  ordinary 
care  to  have  removed  the  stoppage  and  prevent- 
ed the  injury,  plaintiff  could  recover,  and  fur- 
ther instructed  that  if  the  sewer  was  not  stop- 
ped up,  or  if  it  was  stopped  up  bnt  defendant 
did  not  know  of  the  stoppage,  or  by  ordinary 
care  could  not  have  known  thereof  in  time  by 
ordinary  care  to  have  removed  it  before  tbe 
water  backed  Into  plaintiff's  property,  or  if  the 
stoppage  did  not  cause  the  sewage  to  flow  back 
into  plaintiff's  property,  or  if  it  flowed  back 
from  any  other  cause  than  the  stoppage,  the 
jury  should  find  for  defendant.  The  court  also 
correctly  defined  tbe  woid  "negligently,"  as  used 
in  the  instructions.  Held,  that  the  instructions 
fairly  presented  plaintiff's  claim. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  845.*] 

4.  Municipal  Cobpobationb  (J  845*)— Sew - 

BBS— INJUBT  TO  PaOPEBTT— DAMAGES. 

A  property  owner,  whose  property  was 
temporarily  damaged  by  a  city  negligently  per- 
mitting a  sewer  to  become  stopped  up,  causing 
the  water  to  flow  back  into  bis  cellar,  could 
recover  such  sum  as  would  fairly  compensate 
him  for  the  cost  of  disconnecting  the  cellar  from 
the  sewer  and  for  any  diminution  in  value  of 
the  property  arising  solely  from  the  water  flow- 
ing bacic. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1802;  Dec.  Dig.  | 
845.*] 

6.  Dauaqes  (§§  109,  110*)— Measube— INJUBT 

TO  Realtt. 

Where  injury  t»  realty  is  permanent,  the 
measure  of  damages  is  the  depreciation  in  its 
market  value  resulting  therefrom ;  but  if  tbe 
injury  is  temporary,  so  that  it  can  be  remedied 
by  removing  the  cause  thereof  and  repairing 
the  property,  the  measure  of  damages  is  the 
reasonable  cost  of  repairing  it  and  the  depreci- 
ation in  its  rental  value  during  the  period  sued 
for  if  it  be  rented,  or  if  the  owner  occupied  it, 
the  diminution  in  the  value  of  its  use. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §i  27»-278;  Dec  Dig.  i|  109,  110.*] 

Appeal  from  Clrcnlt  Oourt,  Koiton  Coun- 
ty, Criminal,  Common  Lew,  and  Elqnity  Di- 
vision. 
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Action  by  J.  H.  Toebbe  and  wife  against 
the  City  of  Covington.  From  a  judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

F.  J.  Hanlon,  for  appellants.  Jobn  B. 
Sbepard,  for  appellee. 

LASSING,  J.  J.  H.  Toebbe  Is  the  owner 
of  property  on  Nineteenth  street  in  the  city 
of  Covington.  In  1903  a  sewer  was  con- 
structed in  Nineteenth  street  In  1906  a 
drainpipe  was  laid  from  Toebbe's  property  to 
this  sewer,  the  sewer  was  tapped,  and  the 
pipe  attached.  In  November,  1910,  Toebbe 
and  his  wife  brought  a  suit  against  the  city 
of  Covington,  in  which  they  sought  to  recov- 
er damages  alleged  to  have  been  sustained 
by  reason  of  the  city's  permitting  the  said 
sewer  to  become  closed  or  stopped  up,  where- 
by water  was  caused  to  back  up  into  the  cel- 
lar. The  city  denied  liability,  and  upon  tills 
issue  the  case  was  tried  out,  with  the  result 
that  a  verdict  was  returned  In  favor  of  the 
city.    The  plaintiffs  appeal. 

From  the  pleadings  and  proof  it  appears 
that  as  early  as  in  July,  1910,  water  began 
to  accumulate  In  the  plaintiffs'  cellar,  and 
continued  to  do  so  until  In  October  follow- 
ing, when  plaintiffs  had  the  drain  from  their 
cellar  taken  up  and  entirely  disconnected 
with  the  sewer.  The  hole  which  had  been 
made  in  the  sewer  was  closed  and  cemented, 
and  the  space  In  between  the  sewer  and  the 
cellar  wall  filled,  and  the  hole  in  the  cellar 
wall  closed.  The  water,  however,  continued 
to  come  into  the  cellar  as  it  had  theretofore 
done. 

It  is  the  theory  of  the  city  that  the  drain- 
pipe from  plaintiffs'  property  to  the  sewer 
was  not  properly  laid,  that  is,  that  it  was 
laid  too  deep,  and  that  this  caused  the  water 
to  back  up  from  the  sewer  in  the  drainpipe; 
and  after  the  drainpipe  was  disconnected  It 
was  the  theory  of  the  city  that  the  accumu- 
lation of  water  In  the  cellar  was  due  to  seep- 
age through  the  wall  from  an  old  wooden 
drain  which  ran  near  the  cellar  wall  and 
had  been  theretofore  used  to  drain  the  cel- 
lars of  adjacent  property  owners.  Plaintiffs' 
entire  complaint  was  that  the  city  negligent' 
ly  pennltted  its  sewer  to  become  closed  or 
stopped  up  with  mud  and  trash  and  suffered 
it  to  remain  in  this  condition  after  it  knew 
that  their  property  was  being  damaged  be- 
cause thereof. 

Several  grounds  are  relied  upon  for  re- 
versal, but  they  may  all  be  grouped  under 
two  general  heads:  First,  that  the  court 
erred  in  restricting  the  plaintiffs  In  the  In- 
troduction of  their  evidence  to  such  as 
would  tend  to  show  temporary  damage  rath- 
er than  permanent  Injury  to  the  property ; 
and,  second,  that  the  court  did  not  properly 
instruct  the  jury. 

[1]  As  to  the  first  question,  a  sufficient  an- 
swer Is  found  in  the  statement  of  plaintiffs' 
cause  of  action  embodied  in  the  petition  and 


its  several  ammdments.  There  la  no  com- 
plaint made  that  the  sewer  was  not  proper- 
ly constructed,  or  that  the  plan  upon  wlilcb 
it  was  constructed  was  Imperfect  But  the 
sole  cause  of  complaint  is  that  the  dty  neg- 
ligently suffered  and  permitted  it  to  become 
stopped  up.  The  remedy  for  this  trouble,  of 
course,  would  be  to  clean  out  the  sewer,  and, 
if  this  was  the  cause^  of  plaintiffs'  damage, 
as  soon  as  the  sewer  was  cleaned  out  the 
cause  producing  the  damage  would  be  remov- 
ed. We  are  of  opinion  that  the  court  cor- 
rectly held  that  the  damage  to  the  property 
from  this  cause  was  not  a  permanent  one, 
but  a  temporary  one,  and  hence  the  court 
properly  limited  the  evidence  toward  proving, 
the  claim  set  up  by  plaintiffs  in  their  plead- 
ings. 

[2]  If  the  sewer  was  properly  constructed. 
It  is  difficult  to  understand  how  the  water 
could  have  escaped  therefrom  into  plaintiffs' 
cellar  after  the  connection  was  broken  and 
the  drainpipe  taken  out  Yet  the  evidence 
offered  by  plaintiffs  undoubtedly  showed 
that  water  did  accumulate  in  the  cellar  after 
this  connection  was  broken  much  after  tbe 
same  manner  as  it  had  previously  done.  On 
this  showing  the  jury  was  warranted  in  find- 
ing that  the  water  which  was  causing  the 
plaintiffs  annoyance  did  not  come  from  the 
sewer  at  all,  but  from  the  old,  unused  drain, 
or  source  other  than  from  the  sewer.  At  all 
events,  It  was  a  question  for  the  jury  to  say 
whether  or  not  this  water  did  come  from  the 
sewer,  and,  as  they  found  against  plalntUTa, 
their  verdict  must  be  upheld,  unless  the  sec- 
ond ground  for  reversal  relied  upon  by  plain- 
tiffs, to  wit  that  the  court  did  not  properly 
Instruct  the  jury ,_  Is  well  taken. 
.  [3,4]  The  court  gave  the  jury  the  follow- 
ing instructions: 

"If  you  l>elieTe  from  the  evidence  that  tbe 
sewer  in  Nineteenth  street  referred  to  In  tbe 
proof  was  negllgei)tly  permitted  to  become 
and  remain  stopped  up,  and  that  by  reason 
thereof  the  water  or  sewage  from  said  sewer 
was  caused  to  flow  back  into  plaintiffs'  prop- 
erty through  the  connecting  pipe  referred  to 
in  the  proof,  and  plaintiffs  were  thereby  In- 
jured, and  you  further  believe  from  the  evi- 
dence that  defendant  knew  or  by  the  exer- 
cise of  ordinary  care  could  have  known  of 
the  stoppage  in  said  sewer,  if  there  was  any, 
long  enough  before  the  flowing  back  of  the 
water  or  sewage  into  plaintiffs'  property 
through  the  connecting  pipe,  if  any  there 
was,  so  as  to  have  enabled  the  defendant  by 
tbe  exercise  of  ordinary  care  to  have  remov- 
ed or  caused  to  be  removed  said  stoppage 
before  said  flowing  back  of  said  water  or 
sewage  into  plaintUEs'  property  and  thereby 
prevented  the  Injury  to  plaintiffs'  property, 
if  there  was  any  on  said  account  then  yoa 
will  find  a  verdict  for  plaintiffs. 

"If  you  believe  from  the  evidence  that  the 
sewer  in  Nineteenth  street  referred  to  In  the 
proof  was  not  stopped  up,  or  U  you  believe 
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from  tlie  evidence  that  It  was  stopped  up, 
bnt  that  defendant  did  not  know  of  satd 
stoppage  or  by  the  exercise  of  ordinary  care 
could  not  here  known  of  said  stoppage  long 
enough  before  the  flowing  back  of  the  water 
or  sewage  through  the  connecting  pipe  Into 
plaintiffs'  property  to  have  enabled  defend- 
ant In  the  exercise  of  ordinary  care  to  have 
removed  or  caused  to  be  removed  said  stop- 
page before  said  backing  of  said  water  or 
sewage  Into  plaintiffs'  property,  or  if  you  be- 
lieve from  the  evlden<^  that  there  was  a 
stoppage  In  the  sewer  In  Nineteenth  street, 
but  that  said  stoppage  did  not  cause  the 
wBter  or  sewage  to  flow  back  through  the 
connecting  pipe  Into  plaintiffs'  property,  or 
If  yon  believe  from  the  evidence  that  the 
water  or  sewage  was  caused  to  flow  back  Into 
plaintiffs'  property  through  the  connecting 
pipe  by  reason  of  any  other  cause  whatso- 
ever other  than  the  stoppage  of  the  sewer 
In  Nineteenth  street,  then  In  either  or  any 
of  said  events  you  will  find  a  verdict  for 
defendant. 

*'Tbe  word  'negligently'  as  used  In  the 
foregoing  Instruction,  means  the  failure  to 
exercise  ordinary  care,  and  the  words  'ordi- 
nary care'  mean  that  degree  of  care  which 
ordinarily  careful  and  prudent  persons  en- 
gaged In  the  same  or  a  similar  business  or- 
dinarily exercise  under  the  same  or  similar 
circumstances. 

"If  yon  find  a  verdict  for  plaintiffs,  you 
will  award  them  such  sum  of  money  as  you 
may  believe  from  the  evidence  will  fairly 
and  r^sonably  compensate  them  for  the 
cost  of  disconnecting  the  drain  referred  to 
in  the  proof,  not  exceeding  on  this  account 
the  sum  of  $28,  and  for  the  diminution,  If 
any.  In  the  value  of  the  use  and  occupancy 
of  the  property  referred  to  in  the  proof  to 
plaintiffs  from  the  time  of  the  flowing  back 
of  the  water  or  sewage  Into  plaintiffs'  prop- 
erty In  July,  1910,  up  to  the  date  of  the  fil- 
ing of  the  petition  herein  arising  solely  and 
exclusively  by  reason  of  the  water  or  sewage 
flowing  back  Into  the  property  and  cellar  of 
plaintiffs  through  the  drainpipe  referred  to 
in  the  proof.  If  you  believe  from  the  evidence 
that  said  water  or  sewage  did  so  flow  back 
Into  said  cellar  through  said  drainpipe,  but 
yoor  verdict  must  not  In  any  event  exceed 
the  sum  of  |1,500,  the  amount  prayed  for  by 
plaintiffs  in  their  petition. 

"The  conit  tostructa  the  jury  that  they 
shall  not  consider,  in  arriving  at  a  verdict 
In  tills  case,  any  damage  or  Injury  to  the 
plaintiffs,  or  their  use  or  enjoyment  of  their 
property  occarioned  by  any  overflowing  of 
said  property  prior  to  the  overflow  described 
in  tbe  proof  as  occnrring  In  July,  nor  subse- 
quent to  the  disconnecting  of  the  pipe  from 
plaintiff's  property  to  said  sewer,  up  to  the 
filing  of  tbe  petition  on  November,  7,  1910." 

These  InstmctlonB  certainly  presented  fair- 
ly and  fully  plaintiffs'  claim  for  tbe  consider- 
ation of  the  Jury.    If  they  liad  believed  from 


th0  evidence  that  the  accumulation  of  water 
In  plaintiffs'  cellar  was  due  to  a  stoppage  In 
the  sewer,  and  that  this  fact  was  known  to 
the  dty  authorities  In  time  to  have  enabled 
them  to  have  cleaned  the  sewer  and  avoid- 
ed tbe  damage  to  plaintiffs'  property,  then 
they  must  have  found  for  plaintiffs.  Tbe  only 
theory  upon  which  tb^  could  find  for  the 
dty  is,  either  that  they  did  not  believe  from 
the  evidence  that  this  water  came  from  the 
sewer,  or  else,  if  It  did,  that  the  dty  had  no 
notice  that  the  sewer  was  stopped  up.  There 
Is  evidence  In  the  record  to  the  effect  that, 
at  different  times  when  examined  by  the 
witnesses  who  testified  in  this  case,  the 
sewer  was  found  to  contain  standing  water, 
evidencing  that  it  was,  to  some  extent,  ob- 
structed, but  not  BO  as  to  prevent  the  pass- 
age of  water  through  it.  And  in  tbe  absence 
of  any  further  showing  the  Jury  would  have 
been  warranted  in  accepting  the  contention 
of  the  plaintiffs  that  this  accumulation  of 
mud  or  dirt  In  tbe  sewer  caused  the  water 
to  back  up  Into  their  cellar;  but,  when  the 
Jury  was  shown  that  after  plaintiffs'  drain- 
pipe was  disconnected  with  tbe  sewer  the 
water  continued  to  accumulate  in  plaintiffs' 
cellar  then  necessarily,  In  the  absence  of 
some  showing  that  the  sewer  was  faultily 
constructed  or  out  of  repair,  the  Jury  was 
warranted  In  believing  that  this  water  was 
not  coming  from  the  sewer  at  all,  but  from 
some  other  source.  The  two  possible  theories 
as  to  bow  It  came  there  were  presented  to 
tbe  Jury,  and  we  are  not  prepared  to  say 
on  the  evidence  before  us  that  tbe  finding 
is  not  In  accord  with  the  weight  thereof. 

The  instruction  on  tbe  measure  of  damages 
is  In  accord  with  that  approved  by  this  court 
In  tbe  case  of  City  of  Madlsonvllle  v.  Hard- 
man,  92  S.  W.  931,  29  Ky.  Law  Rep.  254,  In 
which  the  court  said:  "If,  however,  the  nui- 
sance is  temporary  In  its  character,  and  such 
a  thing  that  it  may  be  readily  remedied,  re- 
moved, or  abated,  the  measure  of  damage  is 
the  depreciation  in  the  rental  value  of  tbe 
property,  If  It  be  rented  out,  or,  if  It  is  oc- 
cupied by  tbe  owner,  the  damage  to  its  use 
and  occupation,  and  In  this  class  of  cases  suc- 
cessive actions  may  be  brought  for  damages 
caused  by  continuance  of  tbe  nuisance.  In 
applying  these  rules.  It  is  often  a  difilcuU 
matter  to  determine  whether  tbe  nuisance 
is  permanent  or  temporary,  or  to  establish 
any  fixed  rule.  The  solution  of  tbe  question 
depends  in  a  large  measure  upon  the  facts 
of  each  case.  In  tbe  case  at  bar  tbe  sewer 
was  completed  to  a  point  In  front  of  appel- 
lee's bouse  In  the  spring  of  1903,  and  the 
dty  could  at  any  time  have  removed  the 
trouble  by  extending  the  sewer  beyond  bis' 
premises  and  to  the  place  where  it  seems, 
to  have  been  contemplated  it  would  go; 
but  when  tbe  trial  was  had  In  January,  1905, 
no  change  had  been  made,  and  it  is  fair  to 
assume  that  the  dty  intends  the  sewer  to 
remain  as  It  was  when  work  on  it  was  stop- 
ped In  1903,  and  therefore  it  may  be  said 


Digitized  by 


Google 


424 


141  SOUTHWESTEKN  REPORTER 


(i 


to  foil  within  the  line  of  permanent  struc- 
tures, and  the  measure  of  damage  to  ap- 
pellee's property  was  as  stated  In  the  in- 
structions—the depreciation  In  Its  market 
value  directly  caused  by  the  nuisance."  In 
that  case  the  damage  was  permanent;  but 
the  court  pointed  out  clearly  the  difference 
between  a  case  In  which  damage  for  per- 
manent Injury  is  allowed  and  one  in  which 
the  recovery  can  be  had  only  for  Injuries 
that  are  temporary  in  their  nature. 

[5]  In  the  more  recent  case  of  Ewlng  v. 
City  of  LoulsylUe,  140  Ky.  726,  131  S.  W. 
1016,  31  L.  R.  A.  (N.  S.)  612,  the  distinction 
between  that  class  of  cases  in  which  a  re- 
covery is  allowed  for  permanent  Injury  from 
that  In  which  recovery  is  allowed  for  tempo- 
rary injury  only  is  clearly  drawn;  the  court 
saying:  "The  rule  approved  by  this  court 
as  to  the  measure  of  damages  In  a  case  like 
this  Is  that,  where  the  Injury  or  nuisance 
complained  of  is  permanent,  the  measure 
of  recovery  is  the  depreciation  in  the  market 
value  of  the  property,  and  the  one  recovery 
must  suffice.  •  •  •  If,  however,  the  in- 
jury to  the  property  Is  temporary  in  its  char- 


acter— ^that  Is,  snCh  as  can  be  remedied 
abating  the  nuisance,  or  removing  the  cat 
of  the  Injury,  and  readily  repairing  the  pr( 
erty — the  measure  of  damages  is  the  ri 
sonable  cost  of  repairing  the  property  a 
the  depreciation  in  Its  rental  value  durl 
the  period  sued  for,  if  it  be  rented  out, 
owned  for  renting;    or  If  It  be  occupied 
the   owner,   in   addition   to   the   reasonal 
cost  of  repairs,  the  damage  to  its  use — tt 
is,  the  diminution,  if  any,  in  the  value 
the  use  of  the  property  during  the  contli 
ance  of  the  nuisance  or  injury,  covered 
the  period  for  which  the  action  Is  brougfa 

Measured  by  this  rule,  it  is  apparent  tl 
the  Injury  of  which  appellant  complains 
In  fact,  of  a  temporary  character,  one  tl 
could  be  entirely  remedied,  and  the  cat 
of  the  injury  removed  by  cleaning  the  sew 
tf  that  is  what  produced  the  injury, 
the  light  of  the  decisions  of  this  court,  i 
instruction  on  the  measure  of  damages  i 
thorlzed  the  jury  to  give  to  the  plaintl 
all  that  under  their  pleadings  th^  were  i 
titled  to  recover. 

Judgment  affirmed. 
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AUSTIN  V.  SHIPMAN. 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 

&  1911.    Rehearinc  Denied  Dec.  S, 

1911.) 

1.  GOHTBACTB     (i     170*)— CONBTBTJOXION      BT 

Pabths. 

Where  the  parties  to  a  contract  have  giv- 
en it  a  particular  construction,  that  construc- 
tion will  generally  be  adopted  oj  the  court  in 
giving  effect  to  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent.  Dig.  i  753;   Dec.  Dig.  |  170.*] 

2.  Vbrdob   and    Pubchasbb   U    140*)— Gon- 

STRUCnOR     OF     COITTBAOT  —  AORKEUENI     TO 

FuBNisH  Abstract. 

A  contract  for  the  sale  of  land  provided 
that  the  vendor  would  "convey  and  assure" 
to  the  purchaser,  "in  fee  simple,  clear  of  all 
encumbrances  whatever  by  a  good  and  sufficient 
warranty  deed,  and  abstract  of  title,"  certain 
land  described.  After  the  contract,  the  ven- 
dor had  an  affidavit  made  and  filed,  relating 
to  the  property,  and  made  a  part  of  the  ab- 
stract and  sent  the  abstract  to  the  purchas- 
er. Held,  in  an  action  by  the  purchaser  to 
recover  a  payment  oiade  on  the  contract,  that, 
in  view  of  uie  subsequent  acts  of  the  parties, 
the  terms  of  the  contract  bound  the  vendor  to 
furnish  an  abstract  of  titie,  showing  a  perfect 
titie  in  bimself.and  that  his  title  was  in  fact 
good  was  insufficient,  if  the  abstract  did  not 
so  show  it 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  282-264 ;   Dec.  Dig.  f 

8.  VzNDOB  ABO  Pubchasbb  ({  110*)— Biohi 
TO  Resciitd — Bbeach  of  Contract. 

Upon  failure  of  a  vendor  to  furnish,  within 

a   reasonable  time,   the  abstract   agreed   upon 

by  the  contract  between  the  parties,  the  vendee 

was  entitled  to  rescind  the  contract  and  recover 

the  money  i>aid  thereon. 
[Ei.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  H  18^  197;    Dec.  Dig. 

I  110.*] 

4.  LnoTATioif  OF  Actions  (|  83*)— Ezbot7- 
TOBS  AND  Adicinistbatobs  (I  334*)— Dbbts 
OF  Dbcedknt— Bab  bt  Limitations. 

In  the  absence  of  administration  on  the 
estate  of  an  owner  of  land,  who  died  in  1863, 
hia  debts  would  not  be  barred  by  the  general 
statute  of  limitations,  which  does  not  run  un- 
der such  circumstances ;  nor  by  Laws  1909, 
p.  102;  {  1  (Rev.  St  1900,  |  188),  ptescribing 
a  limitation  of  ten  years  for  enforcing  debts 
b^  sale  of  the  lands  of  a  debtor  who  "shall" 
die,  where  there  is  no  adminiatration,  the  sec- 
tion being  wholly  prospective;  nor,  under  sec- 
tion 2  of  the  same  act  (Rev.  St  1909,  {  189), 
providing  that  as  to  such  persons  who  "have 
died"  more  tlian  ten  years  before  the  act  tootc 
effect,  the  limitation  against  enforcing  his  debts 
by  sale  of  his  lands  should  be  two  years  from 
the  taking  effect  of  the  act  would  the  defense 
of  limitations  be  available  in  a  suit  begun  in 
Jnne,  1910. 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  ActioiM.  Gent  Dig.  M  426,  431-438;  Dec. 
'Dig.  I  83;*  Executors  and  Administrators, 
Cent  Dig.  {|  1376-1378 ;   Dec  Dig.  i  334.*] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;   W.  N.  Brans,  Judge. 

Action  by  Lyman  A.  Austin  against  Isaac 
Sblinnan.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  witli  directions 
to  enter  judgment  for  plalntUt. 


J.  P.  McCammon,  for  appellant.  B.  S. 
Hogan,  for  respondent 

NIXON,  P.  J.  On  the  18th  day  of  Nov- 
ember, 1008,  the  plaintiff,  Lyman  A.  Austin, 
entered  into  a  written  contract  vrlth  Mullln 
k  Dumell,  real  estate  brokers  at  Mountain 
View,  in  Howell  county.  Mo.,  for  the  pur- 
chase of  160  acres  of  land  owned  by  the  de- 
fendant, Isaac  Shipman,  in  said  county.  The 
contract  contained,  among  other  provisions, 
the  following:  "•  •  •  The  said  party  of 
the  first  part  vMl  convey  and  assure  to  the 
party  of  the  second  part,  in  fee  simple,  clear 
of  all  enoumbrances  whatever  hy  a  good  and 
sufHolent  warranty  deed,  and  aibstraot  of  title, 
the  following  lot,  piece  or  parcel  of  ground, 
viz.,  160  acres,  owned  by  Isaac  Shipman, 
situated  In  Howell  county,  Missouri,  three 
mUes  southwest  of  Mountain  View,  said 
premises  to  be  delivered  In  as  good  condition 
as  when  this  contract  is  made,  and  the  party 
of  the  second  part  hereby  agrees  to  pay  said 
party  of  the  first  part  the  sum  of  |3,700  In 
the  manner  following,  $200  cash  In  hand 
paid,  the  receipt  whereof  is  aclmowledged, 
and  the  balance  $3,600  to  be  paid  by  assum- 
ing a  mortgage  now  against  land  of  $1,480 
and  the  balance  $2,020  in  sixty  days  from 

date,  with  Interest  at  the  rate  of per 

cent  per  annum,  and  to  pay  all  taxes,  as- 
sessments or  impositions  upon  said  land  sub- 
sequent to  the  year  1008.    •    •    • " 

The  plaintiff,  after  entering  into  this 
agreement  and  paying  the  $200,  returned  to 
his  home  at  Malta,  Mont  An  abstract  of 
title  to  the  land  in  question  was  sent  to  him, 
and,  because  his  attorney  In  Montana  ad- 
vised him  that  It  did  not  show  a  marketable 
title,  he  refused  to  consummate  the  deal. 
This  suit  was  brought  by  him  on  June  7, 
1910,  In  the  circuit  court  of  Howell  county, 
for  the  purpose  of  recovering  the  $200;  his 
theory  being,  as  stated  in  the  petition,  "that 
defendant  agreed  to  furnish  an  abstract  of 
titie  to  said  land,  showing  the  title  thereto 
well  vested  in  defendant,  clear  of  all  Incom- 
brances,  and  to  convey  the  same  to  plain- 
tiff by  a  good  and  sufficient  warranty  deed, 
upon  which  plaintiff  should  pay  the  remain- 
der of  the  purchase  price";  and  that  this 
agreement  was  breached  by  defendant  In 
falling  to  furnish  such  an  abstract  of  title. 
The  issue  was  made  by  a  general  denial. 
The  case  was  tried  without  a  Jury,  and  Judg- 
ment went  for  the  defendant  Plaintiff  has 
appealed. 

The  first  conveyance  shown  by  the  ab- 
stract of  tiUe  sent  to  plaintiff  was  to  one 
Isaac  Shipman,  by  patent  (This  man  is  not 
the  defendant)  Immediately  following  this 
conveyance  are  shown  conveyances  of  this 
land,  or  interests  therein,  as  follows:  (1) 
Warranty  deed  from  W.  A.  Norrls  and  Zii- 
pha  J.  Norrls,  bis  wife,  to  D.  F.  Shipman 
and  W.  I.  Shipman.    (2)  Quitclaim  deed  from 
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Charity  C.  McNlel  and  G.  L.  McNlel,  her  hus- 
band, to  said  grantees.  (3)  Quitclaim  deed 
from  D.  F.  Sbipman  and  Mary  J.  F.  Ship- 
man,  his  wife,  to  W.  I.  Shipman.  (This  Is 
the  defendant  herein.) 

It  seems  that  attached  to  the  abstract  of 
title  was  an  affidavit  of  Zllpha  J.  Norrls, 
which  puriwrted  to  have  been  filed  for  record 
In  the  office  of  the  recorder  of  deeds  of  How- 
ell county.  Mo.,  on  November  20,  1908  (seven 
days  after  the  date  of  the  contract  In  ques- 
tion), wherein  she  deposed  that  Isaac  Ship- 
man,  the  entryman,  died  In  1863  intestate, 
and  that  he  left  as  his  only  heirs  at  law 
Zllpha  J.  Norrls  (formerly  Zllpha  3.  Ship- 
man),  Charity  C.  McNlel  (formerly  Charity 
C.  Shipman),  D.  F.  Shipman,  and  Isaac  Ship- 
man,  and  that  Martha  A.  Shipman,  widow 
of  the  entryman,  died  on  April  5,  1001. 

The  evidence  In  the  case  consisted  largely 
of  the  correspondence  which  ensued  upon 
plaintiff's  refusal  to  accept  the  title,  as 
shown  by  the  abstract.  Plaintiff's  attorney 
gave  him  a  written  opinion,  on  December  1, 
1908,  concerning  alleged  defects  in  the  record 
title,  as  shown  by  the  abstract  furnished. 
Among  other  objections  was  the  absence  of 
anything  in  the  abstract  to  show  by  what 
right  the  conveyances  mentioned  above  (Im- 
mediately following  the  patent  to  the  entry- 
man)  were  made;  his  position  being  tliat  the 
recorded  affidavit  of  Zllpha  J.  Norrls  was  no 
part  of  the  record  title,  and  had  no  right  to 
be  on  the  records  of  Howell  county,  and  that, 
so  far  as  the  abstract  went,  the  title  would 
appear  to  still  be  in  the  entryman;  also  that 
the  title  was  dangerous,  because  It  appeared 
from  said  affidavit  that  the  entryman  died 
in  1863  intestate,  and  no  administration  of 
his  estate  is  shown,  and  that  deceased  may 
have  owed  debts.  On  January  7,  1909,  plain- 
tiff was  notified  by  letter  that  defendant  had 
deposited  a  warranty  deed  and  the  abstract 
in  the  Bank  of  Mountain  View,  to  be  turned 
over  to  plaintiff  upon  compliance  with  his 
agreement. 

At  the  close  of  the  evidence,  the  plaintiff 
requested  and  the  court  refused  to  give  the 
following  declarations  of  law: 

"1.  The  court  declares  the  law  to  be  that 
under  the  evidence  the  verdict  and  Judgment 
must  be  for  the  plaintiff  for  the  amount 
sued  for,  with  interest  from  the  date  of 
payment. 

"2.  The  court  declares  the  law  to  be  that 
the  abstract  of  title  offered  in  evidence  did 
not  show  a  perfect  title,  free  and  clear  of 
all  incumbrance,  nor  such  a  title  as  defend- 
ant could  compel  the  plaintiff  to  accept 

"3.  That,  since  the  abstract  of  tlOe  of- 
fered Id  evidence  did  not  show  any  adminis- 
tration of  the  estate  of  Isaac  Shipman,  the 
father  of  defendant,  the  title  of  the  land 
contracted  for  by  plaintiff  so  shown  was  and 
remained  subject  to  the  debts  of  said  Isaac 
Shipman,  and  was  not  a  merchantable  title. 

"4.  There  having  been  no  administration  of 
the  estate  of  Isaac  Sbipman,  or  none  shown 


by  the  abstract  of  title  to  the  land  in  quest 
the  said  title  so  shown  was  not  a  merdu 
able  title,  nor  such  a  title  as  defendant  i 
obliged  to  furnish  plaintiff." 

No  declarations  of  law  were  given. 

[1]  The  whole  controversy  on  this  api 
turns  upon  the  proper  construction  of 
contract  entered  into  by  and  between 
parties.  The  respondent  has  not  favored 
with  a  brief;  but  his  contention  would 
that  he  was  merely  required  to  make  g 
title,  and  not  to  furnish  an  abstract  wt 
showed  good  title.  The  material  clause 
the  contract  is:  "The  said  party  of  the  f 
part  will  convey  and  assure  to  the  party 
the  second  part,  in  fee  simple,  clear  of 
encumbrances  whatever  fby  o  (food  and  i 
flcient  warranty  deed,  and  abstract  of  ti 
the  following  lot"  etc.  This  evidoitly  me 
that  the  grantor  will  assure  a  fee-slm 
title — a  title  clear  of  all  incumbrances  I 
cepting,  of  course,  the  deed  of  trust  wt 
the  grantee  was  to  assume),  and,  hav 
first  furnished  an  abstract  showing  sue! 
title,  convey  by  a  good  and  sufficient  vt 
ranty  deed.  He  could  not  convey  by  an 
street  of  title;  nor  could  he  assure  a  1 
simple  title,  clear  of  all  incumbrances,  b; 
good  and  sufficient  warranty  deed.  Tbt 
fore,  in  order  to  give  any  meaning  whate 
to  the  words,  "and  abstract  of  title,"  it  m 
be  held  that  the  intention  was  to  assun 
clear  title  by  an  abstract  of  the  record  trs 
fers.  That  this  was  the  construction  pla 
upon  the  contract  by  both  parties  is  am 
evidenced  by  the  subsequent  events.  1 
agreement  was  entered  Into  on  November 
1908.  On  November  20,  1908,  there  was  fi 
for  record  in  the  office  of  the  recorder 
deeds  of  Howell  county,  Mo.,  the  afflda 
of  which  a  copy  was  attadied  to  the 
stract  of  title.  Defendant  was  evidently  t1 
preparing  to  send  the  abstract  for  exami 
tion.  On  December  1,  1908,  we  find  by 
written  opinion  of  that  date  that  plainti 
Montana  lawyer  has  received  and  exam! 
the  abstract  On  December  10,  1908,  1 
abstract  has  been  returned  by  plaintiff 
defendant's  agents,  with  the  objections; 
on  that  date  defendant's  attorney  at  IfV 
Plains,  Mo.,  writes  to  defendant  that 
objections  are  unfounded,  and  on  the  n 
day  defendant's  agents  communicate  1 
opinion  of  their  attorney  to  the  plaint 
saying:  "He  examined  the  abstract  from 
ginning  to  end,  and  he  pronounced  It  a  ge 
ine  title,  which  yon  will  see  by  his  Indo 
letter.  Hoping  it  will  meet  with  your 
proval,"  etc.  On  December  24,  1908,  defe 
ant's  attorney  advised  defendant's  agente 
present  the 'abstract  and  warranty  deed 
plaintiff,  "and  demand  payment  for  the  la 
and  if  he  refuses  then  claim  the  forfe 
On  January  7,  1909,  plaintiff  was  nott 
that  the  deed  and  abstract  had  been  depc 
ed  In  the  bank,  awaiting  compliance  on 
part.  On  January  16,  1909,  defendai 
agents  wrote  to  plalntUf  as  follows:    ' 
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coune  we  know  we  were  to  make  vo^^  o 
dear  tUle  to  said  land  and  we  fully  believe 
ire  have  done  so,  bat  your  lawyer  contend^ 
\re  have  not  and  this  calls  us  to  a  halt  when 
our  lawyer  says  we  have.  •  •  •  Now,  as 
stated,  we  promised  to  make  you  a  clear 
title  to  Mr.  Sbipman's  farm  in  good  faith 
aod  still  agree  If  Mr.  Shipman's  title  is  not 
good  to  make  it  good  and  wiU  do  so  yet,  but 
as  our  lawyers  differ,  we  know  of  no  other 
course  to  take,  so  please  let  ns  know  what 
foa  intend  to  do  about  It" 

How  could  plaintiff  know  that  a  clear  title 
vas  being  famished,  if  he  was  bound  to  con- 
stunmate  the  deal  before  receiving  the  ab- 
stract? Why  was  the  affidavit  made  and 
filed  for  record  seven  days  after  the  contract 
was  signed,  and  attached  to  the  abstract, 
unless  it  was  with  the  intention  of  attempt- 
ing tberd>y  to  make  up  the  title?  And, 
above  all,  why  was  the  abstract  sent  to  the 
Tendee  before  the  consummation  of  the  deal 
on  bis  part,  if  the  intention  of  the  parties 
onder  the  contract  was  that  it  was  to  be 
furnished  afterwards?  If  the  agreement 
meant  simply  that  the  vendor  was  to  furnish 
an  abstract  as  a  condition  precedent,  then, 
ander  the  authorities  hereinafter  cited,  he 
was  bound  to  furnish  an  abstract  showing 
dear  title.  It  does  not  stand  to  reason  that 
plaintiff  would  agree  to  pay  down  $200,  and 
then,  after  waiting  60  days,  pay  the  balance, 
after  assuming  the  obligation  of  the  deed  of 
tmst  which  was  on  the  land,  and  after  that 
take  a  deed  and  abstract,  with  the  chance 
of  getting  an  imperfect  title,  and  inddentally, 
a  lawsuit  Business  is  not  ordinarily  done 
that  way,  and  courts  will  not  construe  con- 
tracts so  as  to  bring  about  such  results,  on- 
less  it  clearly  appears  that  the  parties  so  in- 
tended. "Where  the  parties  to  a  contract 
have  given  it  a  particular  construction,  such 
construction  will  generally  be  adopted  by  the 
court  in  giving  effect  to  Its  provisions.  And 
the  subsequent  acts  of  the  parties,  showing 
the  construction  they  have  put  upon  the 
HCTeement  themselves,  are  to  be  looked  to 
by  the  court,  and  in  some  cases  may  be  con- 
trolling." 9  Cyc.  588.  See,  also,  Mathews  v. 
Danahy,  26  Mo.  App.  660;  St  Louis  Gas- 
light Co.  V.  City  of  St  Louis,  46  Mo.,  loc. 
cit  127,  128:  Rose  v.  Eclipse  Carbonating 
Cb.,  60  Mo.  App.  28;  Reisenleiter  v.  Kirche, 
29  Mo.  App.  201;  St  Joseph  Union  Depot 
Co.  V.  Railway,  131  Mo.  291,  31  8.  W.  908; 
Meyer  v.  Christopher,  176  Mo.  580,  75  S.  W, 
750;  Welch  V.  Mischke,  154  Mo.  App.  728, 
136  8.  W.,  loc.  dt  40. 

[2]  It  is  a  well-known  fact  that  few  per- 
sons purchase  real  estate  at  the  present  time 
wltbont  first  obtaining  from  the  vendor  an 
abstract  of  the  record  oitrles,  showing  the 
condition  of  the  vendor's  title,  and  with  the 
view  of  having  such  title  {Missed  upon  by  a 
lawyer  of  his  own  choice. 

In  the  case  of  Taylor  v.  Williams,  2  Colo. 
App.  559,  31  Pac.  504,  the  contract  read  as 
follows:  "ReCed  of  C.  M.  WUUams  five  hun- 


dred, payment  on  ace.  of  the  sale  of  City 
Hotel  property.  Bale,  of  $7,000  to  be  paid 
on  or  before  Apl.  1st  on  del.  of  warranty 
deed  conveying  clear  title,  with  abstract" 
The  abstract  was  furnished,  as  in  the  case 
at  bar,  and  did  not  show  perfect  title,  and 
the  vendee  refused  to  perform,  and  sued  to 
recover  the  $500.  The  court,  in  affirming  the 
Judgment  for  the  vendee,  said:  "We  have  no 
doubt  but  that  the  parties  to  this  transac- 
tion, at  the  time  of  the  execution  of  the  writ- 
ing and  the  payment  of  the  $600,  well  under- 
stood that  the  abstract  should  precede  the 
execution  and  delivery  of  the  warranty  deed, 
and  that  it  should  receive  the  consideration 
of  such  solicitors  as  the  vendee  might  select 
This  is  confirmed  by  the  action  of  Taylor 
[the  vendor]  in  procuring  an  abstract,  and 
In  retaining  within  bis  possession  the  war- 
rant? deed,  and  his  frequent  consultation 
with  parties  having  the  abstract  under  con- 
sideration. It  is  nowhere  claimed  in  this 
record  that  the  abstract  so  furnished  did 
show  a  i)erfect  title.  On  the  contrary,  it  is 
insisted  that  notwithstanding  the  admission 
that  the  title  was  faulty,  as  shown  by  the 
abstract  yet  nevertheless,  in  an  action  to 
recover  back  the  money  paid  as  part  of  the 
purchase  price,  the  defendant  was  entitled  at 
the  trial  to  show  that  he  had  a  complete 
and  perfect  title  to  the  premises.  We  can- 
not agree  with  this  contention.  The  contract 
was  to  furnish  an  abstract  of  title,  and  such 
abstract  should  contain  whatever  concerns 
the  sources  of  the  title,  and  its  conditions. 
Not  only  should  the  descent  and  line  of  title 
be  clearly  traced  out,  and  all  incumbrances, 
all  chances  of  eviction,  or  adverse  claims 
Bhoold  be  shown,  but  material  parts  of  all 
patents,  deeds,  wills.  Judicial  proceedings, 
and  other  records  or  documents  which  touch 
the  title,  and  also  liens  and  incumbrances  of 
every  nature,  should  be  set  forth.  And  in 
every  contract  for  the  sale  of  real  estate  it 
iB  implied  that  the  seller  will,  before  the 
completion  of  the  contract,  show  a  good, 
marketable  title." 

Boas  T.  Farrington,  85  Cal.  535,  24  Pac. 
787,  Is  a  similar  case.  The  contract  provided 
that  $6,000  was  to  be  paid  at  once,  and  the 
balance  within  two  years,  "title  to  be  good, 
or  the  money  to  be  refunded;  party  of  the 
first  part  to  furnish  abstract  of  title  to  said 
land."  The  abstract  was  furnished,  as  in  the 
case  at  bar,  and  did  not  show  perfect  title, 
and  the  vendee  refused  to  perform,  and  sued 
to  recover  back  his  $5,000,  obtaining  Judg- 
ment In  affirming  the  Judgment,  the  court 
said:  "The  appellant  contends  that  the  con- 
tract did  not  require  him  to  fumtsh  an  ab- 
stract showing  a  good  title,  or,  at  most,  that 
he  was  not  bound  to  furnish  it  at  the  time 
the  defective  one  was  furnished,  or  at  any 
time  before  the  time  for  the  final  payment 
of  the  purchase  money;  and  that  as  it  ap- 
peared at  the  trial  that  he  had  a  good  title 
to  the  property,  he  was  entitled  to  Judgment. 
We  cannot  so  construe  the  contract    It  is 
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apparent  from  the  terms  of  the  agreement 
that  the  question  of  title  was  to  be  determin- 
ed before  the  respondent's  grantor  could  be 
required  to  make  the  second  payment,  as,  at 
that  time,  the  subsequent  payments  were  to  be 
secured.  •  •  •"  See,  also,  Brown  y.  Wid- 
en (Iowa)  103  N.  W.  158;  Kane  v.  Rlppey,  24 
Or.  S3S,  3S  Pac.  936;  Mastin  t.  Grimes,  88 
Mo.,  loc.  clt.  400;  Thompson  v.  Dlckerson, 
68  Mo.  App.,  loc.  clt  540;  Ives  v.  Klmlln, 
140  Mo.  App.,  loc.  dt  301,  124  S.  W.  25. 

We  bold  that  under  the  terms  of  the  con- 
tract defendant  was  bound  to  furnish  an  ab- 
stract of  title  showing  a  perfect  title  In  the 
vendor. 

[3]  Having  reached  this  conclusion,  the  In- 
quiry Is  whether  such  an  abstract  was  fur- 
nished. If  not,  plaintiff  was  entitled  to  re- 
cover back  the  $200.  We  have  set  forth  the 
facts  concerning  the  condition  of  the  abstract 
as  furnished,  and  it  is  unnecessary  to  repeat 
them.  There  is  nothing  in  the  abstract  of 
title  to  show  whether  an  administration  was 
had  of  the  estate  of  Isaac  Shlpman,  the  en- 
tryman,  and  common  source  of  title.  The 
affidavit  wbl(±  was  flled  with  the  recorder 
of  deeds,  and  which  was  attached  to  the  ab- 
stract of  title,  states  that  the  entryman  died 
In  1863,  Intestate.  It  Is  not  probable  that 
there  are  any  outstanding  debts  against  his 
estate;  hot  the  plaintiff  had  the  right  to 
obviate  any  chances  of  litigation.  Contracts 
like  the  present  are  not  only  for  title,  but 
for  an  abstract  which  shall  show  title,  and 
nothing  less  than  an  abstract  showing  title 
will  satisfy  the  agreement  of  the  vendor  in 
this  case,  no  matter  what  the  vendor's  real 
title  may  be;  and  it  is  not  enough  that  the 
title  be  in  fact  perfect,  but  it  must  further 
appear  to  be  such  on  the  records  of  the  coun- 
ty, as  epitomized  In  the  abstract.  Lessenich 
V.  Sellers,  119  Iowa,  814,  03  N.  W.  348,  350. 
Upon  failure  of  the  vendor  in  a  reasonable 
time  to  furnish  the  abstract  agreed  upon, 
the  vendee  was  entitled  to  rescind  the  sale 
and  recover  the  money  paid.  Loring  v.  Ox- 
ford, 18  Tex.  Civ.  App.  415,  45  S.  W.  395. 

[4]  If  there  are  any  debts  against  the  es- 
tate of  the  entryman,  they  are  not  barred, 
because  the  statute  of  limitations  does  not 
run  in  favor  of  an  estate  during  the  time 
there  is  no  administration.  Ayers  v.  Don- 
nell,  57  Mo.,  loc.  clt  398.  "The  setUed  rule 
in  this  state  is  that  the  statute  of  limitations 
does  not  run  in  favor  of  an  estate  during  the 
time  there  is  no  administration;  or  In  other 
words,  where  the  general  statute  of  limita- 
tions Is  Invoked  in  favor  of  an  administrator 
as  here,  the  time  elapsing  between  the  death 
of  bis  decedent  and  his  own  appointment  must 
be  excluded  from  the  computation  of  time." 
Uttle  V.  Reid,  75  Mo.  App.,  loc.  dt  269.  "The 
rule  is  that  where  the  decedent  is  the  debtor, 
limitation  does  not  run  against  his  creditor  in 
favor  or  his  estate  during  the  time  admin- 
istration is  delayed."     Stanton  v.  Glbblns, 


103  Mo.  App.,  loc.  dt  267,  T7  S.  W. 
These  authorities  are  condnsive  In  this  a 
The  statutes  enacted  by  the  General  . 
sembly  in  1909  (sections  188  and  189)  w 
designed  to  meet  Just  such  a  situation 
we  find  disclosed  in  this  record,  but  they  i 
not  available  In  this  action,  because  sect 

188  applies  only  to  the  future,  and  sect 

189  provides  that  the  bar  shall  not  be  at 
lute  until  two  years  after  said  section  (1 
went  into  effect  Hence,  by  the  terms  of  t 
section,  the  title  to  this  land  would  not 
cleared  of  any  debts  the  entryman  may  hi 
owed  at  the  time  of  his  death  until  dur 
the  present  year  (1911). 

Other  errors  are  assigned,  but  under 
view     we  have  expressed,  it  is  unnecesa 
to  give  them  consideration  in  this  opinl 

For    the    reasons    herein    appearing, 
judgment   is    reversed,    and   the   cause 
manded,  with  directions  to  the  trial  co 
to  enter  Judgment  for  the  plaintiff  for 
sum  of  $200,  together  with  interest  on  t 
amount   from   the   13th    day   of   Novemt 
1906,  at  6  per  cent  per  annum,  and  for 
costs.    All  concur. 


MORRIS  V.  DONOVAN, 

(Kansas  CMty  Court  of  Appeals.    Missou^ 

Nov.  20,  1911.) 

1.  CONTBAOTS    (51    22,    216*)— CONSTBCCnO 

Support. 

Where  decedent  in  his  lifetime  wrote  pli 
tiff  that  if  she  was  willing  to  move  to  MisM 
and  live  with  him  he  would  take  care  of 
the  rest  of  her  life,  and  would  expect  the  si 
of  her  in  return,  plaintiff,  by  performing  m 
ices  in  caring  for  him  during  his  life,  complc 
a  contract,  by  wbidi  decedent  was  bound, 
only  to  support  plaintiff  during  the  rest  of 
life,  but,   if  she  survived   him,  to  provide 
her  suitable  maintenance  for  the  remaindei 
her  life. 

[Ed.   Note. — For  other  cases,   see  Contra 
Cent.  Dig.  {{  75,  996-1010;    Dec.  Dig.  {{ 
216.*] 

2.  Appeal  and   Ebrob   (f  1068*)— Inbtb 

TIONS— PBEJCDICE. 

Plaintiff  was  not  prejudiced  by  an  insti 
tlon,  submitting  the  question  of  the  making 
the  contract  sued  on  to  the  jury,  where  the 
ry  found  tliat  issue  In  her  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal 
Ettot,  Cent  Dig.  K  4225-1228;    Dec   Di| 
1068.^] 

3.  CONTBACTS    (I   322*)— PKBrOBKARCK. 

Where  decedent  contracted  to  fori 
plaintiff  support  during  her  life,  in  coosidi 
tion  of  services  rendered  to  him  aa  his  hoi 
keeper,  property  bought  and  deeded  to  her, 
money  paid  to  her  by  decedent  in  his  lifetl 
should  be  considered  in  determining  whel 
the  legacy  left  for  her  in  decedent's  will  ' 
sufficient  to  constitute  a  performance  of 
contract. 

[Ed.    Note.— For  other  eases,  see  Gontra 
Dec  Dig.  {  322.*] 

4.  CONTBACTS    ((    229*)— PBXSBIfT    PATMKK 

Computation. 

Where  plaintiff  was  entitled  to  life  sup] 
from  decedent,  in  consideration  of  services  i 
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dered  as  his  hoasekeeper,  she  was  entitled  to 
an  annnitr  equal  to  the  rea8onal>Ie  cost  of  her 
maintenance,  and,  on  election  of  the  parties  to 
commute  the  annuity  into  a  lump  sum,  this 
should  be  done  by  ascertaining  pfaintifTB  life 
expectancy  In  accordance  with  the  annuity 
Ubie  prescribed  by  Rev.  St.  1009,  §  8489. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1045-1070;    Dec.  Dig.  {  229.*] 

Error  to  Circuit   Court,  Dekalb   County; 

A.  D.  Bumes,  Judge. 

Action  by  Mary  Morrla  against  WUllam 
Donovan,  executor  of  the  estate  of  John  Don- 
ovan, deceased.  Judgment  for  plaintiff  for 
less  than  the  relief  demanded,  and  she  brings 
error.    AflSrmed. 

W.  H.  Haynes  and  Hewitt  &  Hewitt,  for 
plaintiff  In  error.    W.  M.  Fltcb  and  Kendall 

B.  Randolph,  for  defendant  in  error. 

JOHNSON,  J.  This  suit  was  Instituted  in 
the  circuit  court  of  Dekalb  county  against 
the  executor  of  the  estate  of  John  Donovan, 
deceased,  to  recover  the  sum  of  $5,000,  al- 
leged to  be  due  plaintiff  under  a  contract  of 
employment  she  bad  with  Donovan.  A  trial 
to  a  Jury  resulted  in  a  verdict  and  Judgment 
for  plaintiff  for  $200,  but  plaintiff,  dissatis- 
fied with  this  Judgment,  brought  the  case 
here  by  proceedings  In  error. 

Donovan  died  at  bis  home  In  Maysvllle  in 
November,  1907,  leaving  a  modest  estate, 
whlcb  be  disposed  of  by  will.  He  devised 
and  l>equeathed  to  plaintiff,  who  was  his 
niece  and  housekeeper,  his  home  place  and 
household  goods,  of  a  total  value  estimated 
by  the  witnesses  at  from  $1,200  to  $1,800. 
Plaintiff  accepted  this  property  as  a  payment 
on  account  of  her  demand  for  services,  and 
brought  this  suit  for  the  remainder,  alleging 
that  "s.iid  John  Donovan  died,  having  made 
a  partial  but  not  sufficient  provision  In  his 
will  for  her  support  during  the  remainder  of 
her  life,  and  without  fully  compensating  her 
for  the  services  rendered  him,  as  aforesaid, 
under  said  agreement." 

[1]  The  facts,  relating  to  the  agreement  re- 
ferred to,  thus  may  be  stated:  In  March, 
1S9S,  Donovan,  tben  a  widower,  old  and  In 
1)1  health,  wrote  a  letter  to  plaintiff's  sister 
in  Wisconsin,  with  whom  plaintiff  was  liv- 
ing, in  which  he  proposed  that  plaintiff 
shonld  come  to  Maysvllle  and  serve  in  the 
dual  role  of  housekeeper  and  nurse  for  him, 
and  be  inclosed  a  remittance  of  $20,  to  de- 
fray plaintUTs  traveling  expenses  from  Wis- 
consin to  Maysvllle.  The  gist  of  the  letter 
is  contained  in  the  following  sentence:  "If 
she  [meaning  plaintiff]  is  willing  to  come 
here,  cast  her  lot  with  me,  I  am  satisfied.  I 
will  take  care  of  her  the  rest  of  her  life,  and 
I  will  expect  the  same  of  her  In  return." 
The  letter  and  remittance  were  banded  to 
plaintiff,  who,  In  acceptance  of  the  offer, 
went  to  MaysvUle,  and  was  accepted  by  her 
nncle  as  his  housekeeper  and  nurse.  Defend- 
ant concedes  that  plaintiff  faithfully  served 


her  nnde  until  his  death,  bat  contends  that 
these  facts  do  not  support  the  contract 
pleaded  In  the  petition,  viz.,  the  acceptance 
and  performance  of  the  proposal  that  If 
she  would  leave  her  home  In  Wisconsin  and 
come  to  his  home  in  Dekalb  county.  Mo.,  and 
take  care  of  him,  he  would  provide  and  care 
for  her  the  rest  of  her  life.  We  think  the 
acceptance  and  fulfillment  of  this  proposal 
by  plaintiff  constituted  a  contract  of  em- 
ployment, by  the  terms  of  which  Donovan 
nndertooj:.  not  only  to  support  plaintiff  dar- 
ing bis  life,  but,  if  she  survived  him,  to  pro- 
vide for  her  suitable  maintenance  for  the  re- 
mainder of  her  life;  and,  as  the  performance 
of  this  contract  by  plaintiff  was  admitted  by 
defendant,  the  court  would  have  been  war- 
ranted in  giving  to  the  Jury  an  instruction, 
asked  by  plaintiff.  In  which  the  only  issue 
of  fact  submitted  would  be  whether  or  not 
the  provision  made  for  plaintiff  in  the  will 
of  her  uncle  constituted  full  performance  of 
the  obligation  Incurred  by  him,  and  which 
accrued  at  the  time  of  his  death. 

[2]  The  court  refused  this  Instruction  and 
gave  one  on  Its  own  motion,  submitting  as 
an  issue  of  fact  the  questions  of  whether 
Donovan  made  the  offer  In  evidence,  and 
plaintiff  accepted  and  complied  with  it.  Plain- 
tiff complains  of  this  action  of  the  court,  but 
we  fall  to  perceive  any  reason  for  regarding 
it  as  prejudicial,  since  the  Jury  resolved  this 
Issue  (unnecessarily  submitted)  in  her  favor. 
Under  the  instructions  given,  they  could  not 
find  for  her,  except  on  the  theory  of  the  ex- 
istence of  the  contract  pleaded  in  the  peti- 
tion, and,  finding  that  there  was  such  a  con- 
tract, and  that  plaintiff  performed  it,  bow 
could  plaintiff  be  injured  by  the  failure  of 
the  court  to  declare,  as  a  matter  of  law,  that 
the  contract  existed,  and  had  been  perform- 
ed? Plaintiff  obtained  the  same  result  at 
the  hands  of  the  Jury  she  requested  from  the 
court,  and  the  only  questions  we  have  to 
solve  are  those  relating  to  the  issue  of 
whether  or  not  the  provision  made  for  plain- 
tiff in  the  will  of  Donovan  constituted  a  per- 
formance of  the  full  obligation  imposed  on 
him  by  the  terms  of  the  contract 

[3]  In  addition  to  providing  for  plaintiff  in 
his  will,  Donovan,  during  plaintiff's  service, 
bought  and  had  deeded  to  her  a  small  resi- 
dence, for  which  he  paid  about  $700.  Plain- 
tiff contends  that  this  transaction,  as  well 
as  another  small  cash  payment  be  made  to 
her,  should  be  treated  as  gifts,  and  not  as 
payments  made  on  account  of  her  services. 

[4]  We  regard  everything  that  was  done 
by  Donovan  towards  making  provision  for 
plaintiff,  in  anticipation  of  her  survivorship, 
as  being  done  in  the  performance  of  the 
obligation  imposed  on  him  by  his  agreement 
to  provide  for  her  maintenance  for  life.  She 
still  owned  this  property  at  the  time  of  his 
death,  and  is  deriving  a  rental  of  $7  per 
month  for  it  Certainly  it  should  be  tak- 
en into  account  in  the  solution  of  the  ques- 
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tlon  of  whether  the  will  made  suitable  pro- 
vision for  her  support  Altogether,  plalntm 
has  received  and  Is  In  the  enjoyment  of  prop- 
erty worth  at  least  $2,000.  There  Is  evidence 
tending  to  show  that  the  cost  of  her  sup- 
port in  the  style  to  which  she  has  been  ac- 
customed would  be  from  $200  to  $250  per 
year.  She  would  be  entitled  to  an  annuity 
from  the  estate  equal  to  the  reasonable  cost 
of  her  maintenance,  bnt  in  this  action  she 
seeks  to  commute  the  annuity  into  a  lump 
sum,  payable  at  once,  and,  as  defendant  is 
willing  this  should  be  done,  we  say  the 
proper  rule  to  follow  was  that  applied  in 
the  Instructions  given  by  the  court,  in  which 
the  Jury  were  told  to  multiply  the  amount 
of  the  cost  of  one  year's  maintenance  by 
the  figures  9,524,  to  subtract  the  value  of  the 
payments  already  received  from  the  product 
thus  obtained,  and  to  find  for  plaintiff  in 
the  amount  of  the  remainder,  if  any.  Plain- 
tiff was  55  years  old,  and,  according  to  the 
annuity  table  in  section  8499,  R.  S.  1909,  the 
commutative  value  of  an  annuity  during  her 
life  should  be  ascertained  by  the  method 
used  in  the  instructions.  We  do  not  agree 
with  the  contention  of  plaintiff  that  the  stat- 
ute does  not  contemplate  the  use  of  the 
table  in  cases  of  this  character,  and,  as  the 
verdict  appears  to  have  been  the  result  of  a 
fair  application  of  the  true  rule,  we  cannot 
do  otherwise  than  give  it  our  sanction.  This 
case  Is  essentially  different  from  that  con- 
sidered by  us  In  Coleman  v.  Coleman,  122 
Mo.  App.  715,  99  S.  W.  458. 

Other  points  made  by  plaintiff  have  been 
considered,  and  are  ruled  against  her.  The 
cause  was  fairly  tried,  and  the  Judgment 
will  be  affirmed.  It  is  so  ordered.  All  con- 
cur. 


LBHNHARD  v.   SIDWAY. 

(SpringSeld  Court  of  Appeals.    Missouri.    Nov. 

6,  1911.    Rehearing  Denied  Dec. 

8,  1911.) 

1.  BiLtfi  AND  Notes  (5§  68,  83*)— Acceptancb 
—Conditions. 

Under  the  negotiable  Instrument  law  (Rev. 
St.  1909,  i§  10,102-10.104),  defining  an  ac- 
ceptance of  a  bill  of  exchange,  and  independent 
thereof,  an  acceptance  of  a  draft  may  be  on  a 
separate  paper  and  the  acceptor  may  impose 
conditions. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |$  110-115,  123,  143-148 ; 
Dec.  Dig.  §S  68,  83.*] 

2.  Contracts    (§    147*)  —  Oonstbuction— In- 
tent OF  Pasties. 

The  court,  in  construing  contracts,  must 
seek  the  intention  of  the  parties  gleaned  from 
the  contract,  when  considered  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  f$  730,  743;   Dec.  Dig.  $  147.*] 

3.  Biixs  AND  Notes   (||  75,  335*)— Bnx  of 
Exchange— "Acceptance." 

Where  a  drawee,  on  his  acceptance  of  a 
draft  payable  to  a  bank,  transmitted  the  draft 
to  the  bank  by  letter  stating  that  the  accept- 
ance was  on  the  terms  indicated  in  a  prior  let- 


ter reciting  that  the  acceptance  was  foi 
commodation  only  and  without  any  intentic 
be  bound  to  pay  anything  thereon,  the  le 
showed  that  there  was  no  acceptance  withii 
negotiable  instrument  law  (Rev.  St.  19C 
10,102),  defining  an  "acceptance"  of  a  bill  o 
change,  and  one  taking  the  draft  from  the 
with  full  knowledge  of  the  facts  could  noi 
force  liability  against  the  drawee. 

[Ed.  Note.— For  other  cases,  see  Bills 
Notes.  Cent.  Dig.  K  136,  817;  Dec  Di| 
75.  335.* 

For  other  definitions,  see  Words  and  Phr 
vol.  1,  pp.  53-58.] 

Appeal  from  Circuit  Court,  Webster  C 
ty;   C.  H.  Skinker,  Judge. 

Action  by  Carl  W.  Lehnhard  against  I 
Sldway.  From  a  Judgment  for  plaintiff, 
fendant  appeals.     Reversed. 

T.  D.  Steele,  for  appelant.    Mayhew, 
er  &  Gardner,  for  respondent 

COX,  J.  Action  upon  an  accepted  d 
for  $3,(li00  drawn  by  J.  H.  McQuary  upon 
fendant  and  made  payable  to  the  First 
tional  Bank,  Monett,  Mo.,  and  transfe 
by  the  bank  to  plaintiff.  Trial  by  cc 
Judgment  for  plaintiff,  and  defendant  has 
pealed. 

The  defense  is  that  defendant  is  merel: 
accommodation  indorser,  and  that  he  int 
ed  the  draft  for  the  accommodation  of 
bank,  the  assignor  of  plaintiff,  and  that  t 
was  no  consideration  for  the  same  and  ' 
the  expressed  agreement  at  the  time  by 
temporaneous  writing  that  defendant  sb 
not  be  called  upon  to  pay  the  debt,  and 
plaintiff  knew  all  the  facts  when  he  took 
draft 

Plaintiff  was  president  of  the  bank,  an( 
the  business  relating  to  this  draft  was  ti 
acted  through  him;  hence  he  took  the  d 
from  the  bank  with  full  knowledge  ol 
the  facts  and  does  not  claim  to  be  an  i 
cent  purchaser  for  value. 

It  appears  from  the  record  in  this 
that  the  draft  in  suit  was  a  renewal  of 
mer  and  similar  drafts,  and,  wlien  this  d 
was  presented,  to  defendant  for  accepts 
It  was  sent  to  him  through  the  mail  by 
Bank  of  Monett,  the  payee  therein.  Def 
ant  indorsed  thereon  an  acceptance  in 
usual  form;  but  in  returning  it  to  the  I 
accompanied  it  with  the  following  le 
"Chicago,  111.,  July  17,  1908.  First  NaU 
Bank,  Monett,  Mo. — Gentlemen:  I  was 
sent  when  yours  of  June  29th  readied 
office  but  now  inclose  draft  for  $3,000.0 
be  signed  by  J.  H.  McQuary,  which  is 
accepted  on  the  same  terms  as  was  indlc 
in  mine  of  -January  3,  1908.  Yours  tnU^ 
B.  Sidway." 

The  letter  of  January  3,  1908,  referre 
in  the  foregoing  letter,  is  as  follows:  *'I 
National  Bank,  Monett,  Mo. — G^entleme 
have  Just  received  a  notice  from  the  O 
nental  National  Bank  of  Chicago  tlu 
draft  drawn  upon  me  by  J.  H.  McQuary 
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$3,000.00  becomes  due  Jannaiy  6,  1908,  and 
presume  It  is  the  last  one  given  yon  under 
the  arrangement  of  your  bank  wltb  Mr.  Mc- 
Qtiary  to  facilitate  your  dealings  with  him. 
The  understanding  was,  when  the  acceptance 
of  the  first  was  made,  that  I  was  never  to 
be  called  upon  for  the  sum,  but  the  money 
was  loaned  to  Mr.  McQuary  upon  bis  per- 
sonal credit,  and  the  several  drafts  that  have 
heretofore  been  exchanged  have'  been  at  your 
request,  knowing  that  I  had  not,  and  was 
not  receiving  any  consideration,  but  were  to 
be  In  effect  the  personal  notes  of  him.  This 
was  and  has  always  been  my  understanding, 
and  was  to  accommodate  yourselves  In  your 
transactions  with  Mr.  McQuary.  Tours 
truly,  I*  B.  Sldway." 

The  draft  mentioned  in  the  letter  of  Jan- 
nary  3d  was  recalled  by  the  bank  and  an- 
other draft  sent  to  defendant  for  bis  accept- 
ance, which  was  indorsed  as  accepted  in  the 
usual  form  and  returned  on  January  8,  1908, 
accompanied  by  the  following  letter:  "Ohl- 
cago,  January  8,  1908.  Mr.  Carl  W.  Lehn- 
bard,  Pres.^  First  National  Bank,  Mouett, 
Mo.— Dear  Sir:  Your  favor  of  the  6th  Inst  is 
at  band,  inclosing  the  draft  upon  me  for  $3,- 
000.00  to  be  signed  by  Mr.  X  H.  McQuary 
after  its  return  to  you.  I  retura  draft  here- 
with duly  signed  by  me,  in  the  manner  re- 
quested, and'  am  pleased  to  be  of  assistance 
to  yon  in  the  matter,  until  Mr.  McQuary  is 
able  to  pay  the  draft  Of  course,  it  ia  un- 
derstood that  this  draft  is  to  be  treated  the 
same  as  the  preceding  ones,  and  that  I  am 
not  to  be  called  upon  by  you  to  pay  it  I 
observed  recently  the.  very  strong  position  of 
your  t>ank  and  sincerely  hope  that  it  and 
your  other  enterprises  may  all  have  a  suc- 
cessful new  year.  Yours  truly,  L.  B.  Sid- 
way." 

A  renewal  draft  was  indorsed  accepted,  in 
a  slmUar  way,  and  returned  with  a  similar 
letter  on  April  10,  1908.  The  one  in  suit 
was,  as  above  stated,  indolrsed  as  accepted 
and  returned  accompanied  by  a  similar  letter 
on  July  17, 1008.  A  draft  la  renewal  of  this 
was  sent  to  defendant  and  indorsed  as  ac- 
cepted in  the  usual  way  by  him  and  return- 
ed to  the  bank  with  a  similar  letter  dated 
November  2,  1908.  This  last  draft  the  bank 
refused  to  accept  by  reason  of  the  letter 
accompanying  it  and  the  transfer  of  the 
draft  in  controversy  was  made  to  plaintiff, 
and  this  suit  followed. 

The  evidence  does  not  disclose  the  form 
of  acceptance  of  the  first  draft  of  which  the 
otbers  were  renewals;  but  it  does  show 
that  at  each  renewal  the  former  draft  was 
canceled  and  returned  to  defendant  so  that 
the  later  drafts,  including  the  one  in  snlt, 
stand  each  upon  its  own  facta 

Tbe  first  question  that  confronts  us  is: 
Sboidd  the  letter  accompanying  the  draft 
when  It  was  returned  by  defendant  to  the 
bank  and  the  letter  of  January  3,  1908,  re- 
ferred to  therein,  be  considered  In  determin- 
ing what  obligation  defendant  assumed  in 


relation  to  it?  Plaintiff  admitted  that  the 
letter  of  July  17th  accompanied  the  draft  in 
suit  when  It  was  received  by  the  bank,  and 
that  he  had,  as  president  of  the  bank,  trans- 
ferred the  draft  to  himself,  and  no  claim 
of  being  an  innocent  holder  for  value  is  made 
by  him;  therefore,  if  the  letters  are  to  be 
considered  as  a  part  of  defendant's  contract, 
then  the  rights  of  the  parties  are  to  be  de- 
termined by  the  construction  of  the  contract 
and  that  duty  rested  with  the  court  and 
there  was  no  issue  to  be  determined  by  the 
trior  of  the  facts. 

[1]  It  has  long  been  the  law  that  an  ac- 
ceptance of  a  draft  may  be  upon  a  separate 
paper  and  the  acceptor  may  Impose  any  con- 
ditions whldi  he  may  choose.  7  Cyc.  765; 
Ford  V.  Anglenrodt  37  Mo.  50,  88  Am.  Dec. 
174.  This  is  also  recognized  by  our  nego- 
tiable instrument  law.  Stat  1909,  §§  10,102- 
10,104.  Since  the  acceptance  itself  may  be 
by  letter  alone,  it  logically  follows  that  a 
letter  accompanying  the  draft  may  be  used 
to  qualify  or  Ibnit  an  acceptance  indorsed 
on  the  draft  in  the  absence  of  any  question 
as  to  an  innocent  holder,  and  that  question 
does  not  arise  in  this  case.  We  are  clearly 
of  the  opinion  that  the  letters  referred  to 
are  to  be  regarded  as  a  part  of  defendant's 
contract  the  same  as  If  the  provisions  and 
limitations  stated  therein  had  been  Indorsed 
on  the  draft  itself.  When  we  consider  the 
letter  in  connection  with  the  indorsement  on 
the  draft  what  does  It  all  mean?  Was  there 
in  fact  an  acceptance  at  all?  "Acceptance" 
is  defined  under  our  statute  as  follows:  "The 
acceptance  of  a  bill  is  the  signification  by 
the  drawee  of  his  assent  to  the  order  of 
the  drawer.  The  acceptance  must  be  in 
writing  and  signed  by  the  drawee.  It  must 
not  express  that  the  drawer  will  perform 
his  promise  by  any  other  means  than  the 
payment  of  money."    Stat  1909,  (  10,102. 

[2]  The  polar  star  to  guide  the  court  in 
the  construction  of  all  contracts  is  the  in- 
tent of  the  party  or  parties  executing  them, 
and,  while  this  intent  must  be  gleaned  from 
the  contract  itself,  if  unambiguous,  yet  in 
searching  for  the  true  interpretation  the 
contract  must  be  considered  as  a  whole. 
Meyer  v.  Christopher,  176  Mo.  580,  594,  75 
S.  W.  750;  Donovan  v.  Boodt,  217  Mo.  70, 
87,  116  S.  W.  643. 

[3]  Applying  tills  test  to  the  acceptance  in 
this  case,  and  taking  the  formal  acceptance 
and  the  letters  together,  there  can  be  no 
question  that  the  intention  of  defendant  was 
only  to  accept  the  draft  for  the  accommoda- 
tion of  the  bank,  and  this  without  any  inten- 
tion to  be  bound  to  pay  anything  thereon, 
for  the  letters  expressly  so  state.  The  bank, 
having  received  the  draft  with  the  conditions 
named  in  the  letters,  is  bound  thereby,  and 
since  It  was  the  party  to  be  accommodated 
by  the  acceptance  of  defendant  and  being 
also  the  payee  In  the  draft  there  was  In 
fact  no  acceptance  at  all,  and  hence  no  lia- 
bility upon  the  part  of  defendant  to  the 
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bank,  and,  nfi  plaintiff  took  with  fnll  knowl- 
edge of  all  the  facts,  no  liability  to  blm. 

The  result  la  that  the  Judgment  must  be 
reversed,  and  It  Is  so  ordered. 

NIXON,  P.  J.,   concurs.     GRAY,   J.,   not 
sitting. 


STATE   V.    STAMPER. 

(Kansas  City  Court  of  Appeals.    lUssoarL 

Not.  20,  1911.) 

1.  INTOXICATINQ   LiQUOBS    (§{    168,   189*)— OF- 
FENSES—SALES    BT  AQENT. 

Where  the  clerk  or  agent  of  another  Il- 
legally sells  Intozicatine  liquors,  either  the  prin- 
cl]^l  or  the  agent  may  be  indicted;  the  principal 
being  held  liable,  unless  he  shows  that  the  sale 
was  made  without  his  assent. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  187-192;    Dec.  Dig.  SI 

2.  Intoxicating    I/Iquobs     (|    224*)  — Or- 

TISSSE8 — BUBDEN  OF  PBOOF, 

In  a  prosecution  against  a  druggist  for  an 
illegal  sale  of  intoxicating  liquors  made  by  his 
deik,  the  burden  of  proof  was  upon  the  drug- 
gist to  show  that  the  sale  was  without  his  con- 
sent. 

[E!d.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  IMg.  Si  275-281;  Dea  Dig.  § 
224.«] 

8.  CBmiNAL  Law    ($   744*)— EJvidknce— Uh- 

CONTBOTEBTED   EVIDENCE. 

In  a  prosecution  of  a  druggist  for  HIegal 
sale  of  intoxicating  liquors  made  by  his  clerk, 
the  state  having  proved  the  sale,  the  truth  of 
testimony  offered  by  the  druggist  to  show  that 
he  had  forbidden  bis  clerk  to  make  such  sale, 
though  not  directly  controverted  or  impeached, 
was  for  the  determination  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1715,  1727,  1728;  Dec.  Dig. 
S  744.*] 

4.  Intoxicatino   Liquohs   (8  228*)  — Pbosb- 

CUTION— EJVIDBNCB— ADMISSIBILITT. 

In  a  prosecution  of  a  druggist  for  an  ille- 
gal sale  of  intoxicating  liquor  made  by  his 
clerk,  evidence  that  the  cleik  was  reputed  to 
be  a  violator  of  the  liquor  laws  was  admissible. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  288;  Doc.  Dig.  S  228.*] 

6.  Crihinai.  Law  (S  372*)— Otheb  Offenses 

— ^Evidence— Aduisbibilitt. 

In  a  prosecution  against  a  druggist  for  an 
illegal  sale  of  intoxicating  liquor  made  by  his 
clerk,  where  the  druggist  claimed  that  the  sale 
was  without  his  consent,  evidence  that  both  the 
clerk  and  the  druggist  had  made  other  illegal 
sales  was  admissible,  as  showing  a  habit  or 
course  of  business,  thus  tending  to  rebut  the 
testimony  that  the  druggist  had  forbidden  his 
clerk  to  make  such  sale  and  to  show  tacit  con- 
sent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  833,  834;  Dec.  Dig.  S  372;* 
Intoxicating  liquors.  Cent  Dig.  S  286.] 

6.  Cbiminai,   Law    (S    723*)  —  Tbial— ABQir- 
UENT  OF  Counsel. 

In  a  prosecution  for  an  illegal  sale  of  in- 
toxicating liquors,  the  prosecuting  attorney  in 
his  argument  to  the  jury  told  them  that,  if  they 
wanted  the  criminal  laws  enforced,  convict  this 
man;  that  though  he  and  the  other  oflScers 
might  do  their  duty,  unless  they  convicted  men 
for  selling  liquor,  the  officers  could  do  nothing. 
Held  that  in  view  of  the  reluctance  of  juries  to 


convict  for  illegal  sales  of  Uqaor,  this  argnni 
was  not  improper;    It  not  appearing  that 
conviction  was  urged  regardless  of  guilt 

[Ed.  Note. — For  other  cases,  see  Crimi 
Law,  Cent  Dig.  S  1676;  Dec  Dig.    723.*] 

Appeal  from  Circuit  Court,  Ray  Coud 
Francis  H.   Trimble,   Judge. 

James  A.  Stamper  was  convicted  of  an 
legal  sale  of  intoxicating  liquor,  and  appe 
Affirmed. 


A.  P.  Hamilton,  for  appellant 
O.  Roberts,  for  the  State. 
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BROADDUS,  P.  J.  The  defendant  i 
indicted  as  a  druggist  for  the  Illegal  sale 
Intoxicating  liquor,  tried  and  convlcl 
From  the  judgment  he  has  appeeded. 

On  the  trial  it  was  admitted  that  defe 
ant  at  the  time  the  alleged  Illegal  sale  ^ 
made  was  a  pharmacist  and  dealer  in  dr 
in  the  town  of  Lawson,  Ray  county,  I 
and  that  one  Henry  Gordon,  In  his  em; 
as  clerk  and  pharmacist,  was  a  reglste 
pharmacist  In  said  county  and  state, 
witness  by  the  name  of  Hlghtower  testli 
that  he  bought  of  said  Henry  Gordan 
pint  of  whisky,  for  which  he  paid  25  cei 
in  defendant's  said  drug  store,  in  July 
August,  1967,  that  he  had  no  written  ] 
Bcrlption  from  a  physician,  and  that  th 
was  no  one  in  the  store  at  the  time  exc 
himself  and  said  Gordon.  Another  wlti 
for  the  state  testified  that  he  was  in  s 
drug  store  several  times  during  the  somi 
of  1907;  that  he  saw  both  the  defend 
and  Gordon  sell  intoxicating  liquor  in 
store  without  prescriptions,  and  that 
also  bought  liquors  from  both  of  them  w 
out  having  a  prescription.  Several  wltn( 
es  testified  that  Gordon  had  the  repntat 
of  selling  liquor  in  defendant's  drug  st 
during  the  summer  without  prescript!* 
The  defendant  testified  that  he  Instruc 
his  pharmacist,  Gordon,  in  good  faith 
to  sell  liquor  without  the  written  presci 
tion  of  a  physician.  And  defotdant  fnrt 
testified  that  if  Gordon  did  sell  liquor 
the  summer  of  1907  without  a  prescriptl 
he  had  no  Imowledge  of  it.  His  son,  Da^ 
testified  that  he  heard  his  father  Insti 
Gordon  not  to  seU  liquor  without  a  presci 
tion. 

The  prosecuting  attorney  in  his  address 
the  Jury  used  the  following  language: 
you'  men  want  the  criminal  laws  of  t 
county  enforced,  convict  this  man."  ] 
feudant  asked  the  court  to  r^rtmand  t 
for  using  such  language,  which  the  co 
refused  to  do.  At  another  time  he  8p< 
as  follows:  "I  may  do  my  duty.  The  sli 
iff  may  do  his,  and  the  Judge  may  do  hia,  I 
you  can  go  back  to  EJioxTille  township  « 
Grape  Grove  township,  and  howl  all  : 
please  about  the  ofilcers  falling  to  do  th 
duty,  yet  unless  you  convict  these  n 
for  selling  liquor,  the  officers  can  do  no 
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Ing."  Again,  counsel  for  defendant  asked 
tbe  court  to  reprimand  the  attorney,  and 
tbe  court  again  refused  to  do  so.  The  attor- 
ney, then  continuing,  said:  "Gentlemen,  by 
tbe  court  falling  to  reprimand  me,  I  take  It 
that  I  am  using  the  right  kind  of  argument." 

[1,  2]  The  appellant  contends  that  It  was 
tbe  drug  derk  -who  was  tried  Instead  of  the 
defendant;  there  being  no  evidence  offered 
to  contradict  tbe  defendant's  eyldence  that 
tbe  liquor  was  sold  contrary  to  his  Instruc- 
tions, and  no  efTort  to  Impeach-  his  reputa- 
tion or  that  of  bis  witnesses  for  truth  and 
veracity.  It  Is  beld  In  this  state  that, 
wbere  a  person  acts  as  clerk  or  agent  of  an- 
otber  In  selling  Intoxicating  liquors  in  vio- 
lation of  law,  either  may  be  Indicted.  State 
V.  Brown,  151  Mo.  App.  349,  131  S.  W.  760. 
"A  druggist  will  be  held  criminally  liable 
for  tbe  act  of  his  clerk  committed  In  liia  al>- 
sence  In  selling  liquor  in  violation  of  law, 
unless  he  shows  that  the  sale  was  made  with- 
out bis  assent"  State  v.  Reiley,  75  Mo.  521. 
And  it  is  held  that:  "If  an  agent  sells  in- 
toxicating liquors  without  tbe  consent  of 
bis  principal,  tbe  principal  will  still  be  lia- 
ble, unless  he  shows  such  sale  was  unau- 
thorized and  forbidden,  and  the  burden  of 
so  showing  would  be  upon  him."  State  v. 
Helnze,  45  Mo.  App.  403.  This  case  fajls 
witliln  tbe  rule  stated,  and,  as  the  burden 
was  upon  defendant  to  show  that  it  was  for- 
bidden by  tdm,  it  was  for  tbe  Jury  to  say 
whether  he  had  so  shown. 

[3]  Defendant  seems  to  think  that,  be- 
cause bis  evidence  was  not  directly  contra- 
dicted and  himself  and  witnesses  unlmpeach- 
ed,  the  prima  fade  case  made  out  by  tbe 
state  was  rebutted.  But  in  this  defendant 
la  in  error.  It  was  for  the  jury  to  pass 
upon  the  credibility  of  defendant  and  his 
witnesses,  and  tbe  court  properly  submitted 
tbat  question  to  the  jury. 

[4]  And  there  was  no  error  in  the  admis- 
sion of  evidence  as  to  tbe  reputation  in  the 
community  of  the  clerk,  Gordon,  as  a  viola- 
tor of  the  law  regulating  the  sale  of  intoxi- 
cating liquors.  State  v.  Ollphant,  128  Mo. 
App.  252,  107  S.  W.  82. 

[S]  It  is  a  rule  in  this  state  to  confine  tbe 
prosecution  to  evidence  relating  to  the  sale 
alleged.  State  v.  Seigenthaler,  121  Mo.  App. 
510,  97  S.  W.  271.  And  there  can  be  no  good 
reason  assigned  why  it  is  not  a  Just  and 
proper  rule,  for  it  would  be  a  hardship  up- 
on defendant  to  charge  him  with  a  specific 
act  and  convict  him  with  another  and  dlfFer- 
ent  act  of  which  he  had  no  notice  and  per- 
liape  was  unprepared  to  ■  meet.  But  there 
are  circumstances  in  which  proof  of  other 
nnlawfol  sales  of  liquor  is  competent,  not 
for  the  purpose  of  proving  the  specific  act 
charged,  but  to  show  a  Itabit  or  course  of 
Tinsiness  of  the  defendant  As  in  this  case, 
defendant  seeks  to  escape  liability  for  the 
speciSc  act  of  his  clerk  la  selling  the  intoxi- 


cating liquor  contrary  to  law  on  the  ground 
that  he  had  forbidden  him  to  sell  without  a 
prescription.  Evidence  therefore  should  be 
admissible  to  show  that  both  he  himself 
and  his  clerk  had  been  in  the  habit  of  mak- 
ing sales  of  liquor  contrary  to  the  provisions 
of  tbe  drug  law.  The  evidence  tends  to  re- 
but tbat  of  defendant  tbat  be  bad  in  good 
faith  forbidden  bis  agent  to  make  such  il- 
legal sales  and  as  such  it  is  impeaching  evi- 
dence. State  V.  Ollphant  supra,  128  Mo. 
App.,  loc.  dt  261,  107  S.  W.  32.  Further- 
more,  it  is  said:  "If  there  be  knowledge  with 
acquiescence,  it  is  tantamount  to  consent, 
and  therefore  the  consent  may  sometimes  be 
established  by  proving  knowledge.  So  con- 
sent may  be  proven,  though  it  cannot  be 
shown  that  the  proprietor  knew  of  the  spe- 
cific act  charged,  for  his  consent  may  be  gen- 
eral, and  in  most  Instances  is  general,  rath- 
er than  special."  State  v,  Crawford,  161 
Mo.  App.,  loc.  dt  406,  132  S.  W.  44.  Under 
the  ruling  in  that  case,  we  bdieve  evidence 
of  other  sales  made  by  his  clerk  and  sales 
made  by  himself  was  competent  to  show  in 
a  general  way  defendant's  consent  to  the 
specific  act  charged. 

[•]  The  language  used  by  the  prosecuting 
attorney  to  which  exceptions  are  taken  was 
somewhat  unusual  on  such  occasions.  It  was 
a  strong  appeal  to  the  jury  to  perform  their 
duty  and  enforce  the  law,  and  to  convict 
the  defendant  And,  when  we  take  into  con- 
sideration the  reluctance  of  jurors  as  a  rule 
to  enforce  the  laws  prohibiting  the  sale  of 
intoxicating  liquors,  we  are  not  prepared  to 
say  that  the  prosecuting  attorney  in  Ids  re- 
marks went  outside  of  the  pale  of  legiti- 
mate discussion.  There  is  nothing  in  what 
be  said  that  can  properly  be  construed  to 
mean  that  the  jury  should  convict  the  de- 
fendant whether  he  was  guilty  or  not  guilty, 
but  that  they  should  enforce  tbe  law  be- 
cause be  was  guilty. 

Tbe  cause  is  affirmed. 


STARK  BROS.  NURSERIES  &  ORCHARDS 
CO.  V.  MAYJIEW  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 

6,    1911.     Rehearing   Denied 

Dec.  8,  1911.) 

1.  Fbaud  (§  13*)— Elements— NAT0EE  of  Pre- 
tense, 

Actionable  fraud  in  inducing  a  purchase  of 
property  must  consist  either  of  a  misrepresen- 
tation of  a  material  matter  upon  wbicti  the  pur- 
chaser relies  to  his  injury,  and  which  the  seller 
knows  to  b«  false,  or  of  an  assertion,  made  by 
the  seller  of  his  own  knowledge,  with  an  Intent 
to  deceive,  when  he  has  no  knowledge  as  to 
whether  It  is  true  or  false. 

[EJd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  it  3-C;   Dec.  Dig.  S  13.*] 

2.  Fbaud  (|  9»)— Elements— Natuim  of  Rbp- 
besentation. 

A  general  description  of  the  grade  of  trees 
sold  may  support  an  action  for  breach  of  con- 
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tract,  bat  It  will  not  snpport  an  action  for  de- 
ceit 

[E<d.  Note.— For  other  oases,  see  Fraud,  Gent 
Dig.  {  8;   Dec.  Dig.  i  0.«] 

3.  Salks  (8  435*)— Answer— Failube  of  Coh- 
bidebatior. 

An  answer  to  an  action  for  the  price  of 
trees,  merely  alleging  that  the  amount  paid  by 
defendant  exceeds  in  value  the  contract  price 
of  all  trees  shipped  that  were  of  any  value 
whatever,  sets  up  a  partial  failure  of  considera- 
tion, and  not  a  breach  of  warranty,  though  it 
alleges  that  plaintiff  warranted  the  trees  to  be 
of  a  certain  description,  and  true  to  name,  and 
they  were  not. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  123»-1245;    Dec.  Dig.  §  435.*] 

4.  Sales  (i  364*)- Instbdctions— Fail0BE  or 
Consideration. 

In  an  action  for  the  price  of  goods,  in 
which  defendant  pleaded  partial  failure  of  con- 
sideration, an  instruction  properly  submitting 
the  issue  of  partial  failure  of  consideration  was 
not  misleading  because  of  a  statement  therein 
that  the  trees  sold  were  "warranted"  first-class 
and  true  to  name. 

[EH.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  8§  10C5-1076 ;   Dec.  Dig.  {  S64.*] 

5.  Sales  (§  181*)— Action  foe  Pmce— Fail- 
ure OF  CioNsiDERATioN— Evidence. 

In  an  action  for  the  price  of  trees,  evidence 
held  to  support  a  finding  of  a  partial  failure  of 
consideration  because  of  a  failure  to  furnish 
variety  and  quality  of  trees  agreed  upon. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  a  473-491;   Dec.  Dig.  |  181.*] 

6.  Sales  (S  348*)- Action  pob  Pbicb  — De- 
rENSE>— Failure  of  Considebation. 

Where  an  article  furnished  under  a  con- 
tract does  not  comply  with  the  terms  thereof, 
the  purchaser  retaining  the  property  may,  in  an 
action  for  the  price,  set  oS  as  for  partial  failure 
of  consideration  the  difference  between  the  value 
of  the  article  as  delivered  and  the  price  agreed 
to  be  paid. 

[Ed.  Note. — For  other  cases,  see  Salea,  Cent 
Dig.  Si  973-986;   Dec.  Dig.  {  348.*] 

7.  Appeal  and  Ebbob  (8  1039*)  —  Habklxsb 

EBBOB— MiSJOIN  DEB. 

An  objection  that  there  is  a  misjoinder  of 
defenses  in  an  answer  will  not  be  considered  on 
appeal,  where  one  of  the  defenses  was  eliminated 
by  a  peremptory  Instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8!  4078,  4079;  Dec.  Dig.  | 
1089.*] 

Appeal  from  Circuit  Court,  Barry  Connty; 
Carr  McNatt,  Jadge. 

Action  by  Starlc  Bros.  Nurseries  9c  Or- 
chards Company  against  D.  S.  Maybew  and 
another.  From  a  Judgment  for  defendants 
on  the  main  Issue  and  against  them  on  their 
counterclaim,  both  parties  appeal.    Affirmed. 

Geo.  R.  Clay  and  R.  H.  Davis,  for  plalntUT. 
J.  S.  Davis,  J.  T.  Burgess,  and  J.  B.  Sater, 
for  defendants. 

COX,  J.  Action  on  two  promissory  notes. 
The  petition  Is  in  the  usual  form.  The  an- 
swer is  In  two  counts.  The  first  count  Is 
what  defendants  denominate  a  total  failure 
of  consideration.  The  second  count  is  a 
counterclaim  by  D.  S.  Maybew,  based  upon 
fraud  In  the  sale  of  certain  trees  which  was 


the  consideration  for  the  notes.  The 
admits  the  sale  of  the  trees  and  glvtUi 
notes  in  consideration  therefor,  denies 
erally  all  other  allegations,  and  then  p 
the  five-year  statute  of  limitations.  ' 
was  a  trial  by  jury,  and  verdict  against  i 
tiff  on  the  notes,  and  by  peremptory  dirt 
from  the  court  a  verdict  against  defeni 
on  the  counterclaim,  and  both  parties 
appealed. 

The  charge  of  fraud  upon  which  the 
terclaim  of  defendant  D.  S.  Mayhew  Is  I 
is  that  plaintiff  represented  that  the 
purchased  were  good,  first-class  XX 
true  to  name,  and  that  plaintiff  knew 
said  trees  were  false  and  fraudulently  i 
ed  and  labeled  at  the  time  it  shipper 
same  to  defendants,  and  that  plaintiff 
that  defendant  had  no  way  to  detect 
fraud;  that  defendant  did  not  detect 
fraud  until  the  trees  bore  fruit,  when  Ii 
discovered  that  part  of  them  were  not  < 
varieties  ordered — the  last  ailegatlo 
avoid  the  statute  of  limitations.  Th< 
dence  to  sustain  the  charge  of  fraud  con 
of  the  statements  in  the  orders  for  the 
which  were  evidently  written  on  blanki 
nisbed  by  plaintiff,  and  proof  that  the 
were  set  In  good  soil  and  properly  culti^ 
tnit  many  of  them  did  not  grow  and  deve 
they  should;  that  some  apple  trees,  Is 
black  Ben  Davis,  proved  to  be  of  other 
eties.  Some  trees,  bought  for  Elberta  : 
trees,  proved  to  be  seedlings,  and  of  no 
whatever.  There  was  no  evidence  tha 
plaintiff  knew  at  the  time  the  trees  were 
ped  that  any  of  them  were  not  as  oit 
The  orders  for  the  trees  which  defei 
sent  each  contained  the  following  he 
and  statement:  "Stark  Bros.  Nurseries 
chards  Company.  Order  Sheet  Three 
(besides  bargain  size)  are  made  in  our 
ing  cellars ;  2  yr.  trees  are  graded  as  b 
XX,  %  inch  and  up,  largest  and  finest 
in  the  rows,  the  size  sure  to  please.  X 
%  to  %  inch,  usual  first  class,  even 
%  inch,  equal  to  "Ist  Class"  of  some 
young,  healthy,  thrifty,  1st  class  of  the 
Of  course,  dwarfish  growing  sorts  are  i 
tall,  nor  are  kinds  of  various  habits  of  gi 
all  alike.  Larger  sizes  are  graded  by  a 
(diameter)  to  similar  thickness  of  stoc 
of  body — a  true  test  of  quality.  When  g. 
by  both  caliper  and  height  the  caliper 
erns,  as  height  then  named  Is  approxlmt 

Did  the  proof  show  a  prima  fkde  ca 
fraud? 

[1]  Generally  speaking,  to  make  a  cai 
fraud,  based  upon  false  representations  I 
ing  a  purchase  of  property,  there  mu 
a  misrepresentation  of  a  material  inatt( 
on  which  the  purchaser  relies  to  his  li 
and  the  representation  must  be  known  t 
sdler  to  be  false,  or  be  must  make  the  i 
tlon  as  of  his  own  knowledge  when.  In 
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be  lias  no  knowledge  whether  It  be  true  or 
false,  and  must  intend  to  deceive  the  other 
party  by  the  representation.  The  flrat  step 
in  fraud  of  the  kind  complained  of  here  is 
a  false  representation. 

[2]  The  only  proof  offered  of  a  representa- 
tion of  any  kind  l>eing  made  by  plaintiff  is 
what  is  found  upon  the  orders  for  the  trees, 
which  defendant  signed.  These  orders,  when 
accepted  by  plaintiff,  became  the  contract  be- 
tween the  parties  for  the  sale  of  the  trees, 
and  we  do  not  think  the  statement  therein, 
describing  the  trees,  can  fairly  be  construed 
as  a  representation  inducing  the  purchase. 
A  distinction  must  be  drawn  between  the 
terms  of  the  contract  itself  and  representa- 
tions Inducing  the  execution  of  the  contract 
When  the  matters  complained  of  are  incor- 
porated In  the  contract  In  such  a  way  as  to 
become  a  part  of  it,  and  the  property  deliv- 
ered under  It  does  not  measure  up  to  the  re- 
quirements of  the  contract,  there  is  clearly 
a  breach  or  failure  of  consideration,  but  If 
nothing  more  be  shown  it  is  not  fraud.  In 
tbis  case  the  statement  that  XX  trees  were 
"%  Inch  and  up,  all  young,  healthy,  thrifty, 
1st  class  of  the  size,"  was  descriptive  of  the 
kind  of  trees  defendant  was  buying,  and 
plaintiff  was  bound  to  furnish  trees  of  that 
description,  because  It  had  agreed  to  do  so. 
It  was  as  much  bound  to  furnish  trees  meet- 
ing that  description  as  to  furnish  the  number 
sold.  The  agreement  was  to  furnish  a  cer- 
tain number  of  trees  of  designated  varieties, 
and  of  a  certain  description  as  to  size  and 
condition  and  each  of  these  speclflcationB  was 
one  of  the  terms  of  the  contract,  and  a  fail- 
ure to  comply  therewith  in  any  particular 
was  a  breach  of  the  contract,  but  nothing  fur- 
ther appearing  it  was  not  fraud.  The  per- 
emptory Instruction  to  find  for  plaintiff  on 
the  fraud  issue  was  properly  given. 

[3]  Plaintiff  contends  that  the  facts  plead- 
ed tai  the  first  count  of  the  answer  amount 
to  a  breach  of  warranty,  and  as  no  damages 
are  alleged  it  states  no  defense,  and  a  per- 
emptory Instruction  to  find  for  plaintiff  on 
tbe  notes  should  have  been  given.  This  count 
in  tbe  answer  sets  up  that  the  consideration 
for  the  notes  was  the  purchase  of  certain 
fruit  trees  from  plaintiff;  then  alleges  that 
plaintUT  warranted  the  trees  to  be  of  a  cer- 
tain description  and  true  to  name,  and  that 
tbey  were  not;  then  closes  as  follows:  "That 
defendants  have  paid  on  the  purchase  price 
of  said  trees  the  ram  of  1254.07;  that  the 
amount  defendants  have  paid  exceeds  in  val- 
ue tbe  contract  price  of  all  the  fruit  trees 
shipped  to  defendants  by  plaintiff  that  were 
of  any  value  whatever ;  that  by  reason  of  the 
facts  above  stated  defendants  say  there  has 
been  an  entire  failure  of  consideration  for 
tbe  notes  sued  on,  and  that  defendants  owe 
plaintiff  nothing  by  reason  thereof."  What 
tbe  facts  pleaded  in  this  count  of  the  answer 
really  mean  la  that  defendants  bought  from 
plaintiff  a  certain  number  of  fruit  trees  of 


a  specified  variety  and  quality,  and  that  tbe 
trees  furnished  by  plaintiff  were  not  of  that 
character,  and  that  defendants  have  paid  to 
plaintiff  the  contract  price  of  all  the  trees 
that  were  of  any  value  at  all.  This  is,  io 
fact,  a  plea  of  partial  failure  of  consideration 
and  payment  of  the  balance. 

[4,  S]  The  court,  in  submitting  the  issue 
under  this  count  In  the  answer,  gave  the  fol- 
lo\^ing  instruction :  "The  court  Instructs  the 
}ury  that  if  you  find  and  believe  from  the  evi- 
dence in  this  case  that  plaintiff  contracted 
with  imd  warranted  tbat  it  would  sell  to  de- 
,  fendant  1,800  black  Ben  Davis  apple  trees 
and  690  Cherry  trees,  230  Elberta  seedling 
peach  trees  and  200  Elberta  cling  peach  trees 
and  636  Blberta  Queen  peach  trees,  and  if 
you  further  find  that  plaintiff  delivered  to 
defendant  the  number  of  trees  it  contracted 
to  sell  him,  and  that  plaintiff  warranted  that 
all  of  said  trees  were  first-class  and  true  to 
name,  and  if  you  find  that  the  notes  sued  on 
in  this  case  were  executed  and  delivered  by 
defendant  to  plaintiff  with  D.  S.  Mayhew  as 
principal,  and  S.  M.  Mayhew,  as  surety,  and 
that  said  notes  were  given  in  payment  for 
said  trees,  and  if  you  shall  further  find  and 
believe  from  the  evidence  that  said  trees,  or 
any  part  thereof,  were  not  first-class  trees, 
and  were  not  the  kinds  and  quality  warrant- 
ed by  plaintiff,  and  if  you  shall  further  find 
and  believe  from  the  evidence  that  D.  S. 
Mayhew  has  paid  in  money  on  the  purchase 
price  of  said  trees  an  amount  equal  to  or 
greater  than  the  contract  price  of  all  of  said 
trees  that  were  true  to  name  and  first-class 
as  warranted  by  plaintiff,  and  If  you  find 
from  the  evidence  tbat  the  remainder  of  said 
trees  were  of  no  value,  then  in  that  event 
you  will  find  the  consideration  for  said  notes 
has  wholly  failed,  and  your  verdict  will  be 
for  the  defendant  on  said  notes."  The  use 
of  tbe  term  "warranty"  In  the  answer  and  in 
the  instruction  means  nothing  more  than 
that  plaintiff  had  agreed  to  furnish  a  certain 
number  of  trees  of  a  certain  description.  The 
use  of  tbis  term  was  unnecessary  but  its  use 
did  not  change  the  meaning  of  the  pleading 
or  the  instruction,  and  could  not  have  misled 
the  jury.  The  Jury,  in  finding  for  defendant, 
must  have  found  that  plaintiff  had  not  fur- 
nished the  varieties  and  quality  of  trees  it 
bad  agreed  to  furnish,  and  that  defendant  had 
paid  the  contract  price  for  all  the  trees  fur- 
nished that  met  the  requirements  of  the  con- 
tract, and  that  the  other  trees  were  worth- 
less. There  was  substantial  evidence  to  sup- 
port this  finding,  and  this  made  a  complete 
defense  to  the  notes. 

[I]  A  plea  of  failure  of  consideration,  total 
or  partial,  when  pleaded  as  a  defense  to  a 
suit  for  the  purchase  price  of  property,  rests 
upon  the  theory  that  tbe  purchaser  did  not 
get  what  he  bought  If  the  purchaser  did 
get  what  he  bought  that  ends  the  matter. 
If  the  article  furnished  does  not  comply  with 
the  contract,  and  the  property  be  retained 
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by  tlie  purchaser,  then  the  defense  of  failure 
of  consideration  is  open,  and  the  result  Is  to 
be  determined  hj  comparing  the  value  of  the 
article  delivered  with  the  price  agreed  to 
be  paid  for  the  article  bought  If  the  artlde 
received  is  equal  In  value  to  the  price  agreed 
to  be  paid,  the  defense  falls.  If  It  be  worth- 
less, the  defense  is  complete.  If  it  be  of 
some  value,  but  less  than  the  price  agreed  to 
be  paid,  It  Is  a  defense  pro  tanto.  BtowL  v. 
Weldon,  99  Mo.  664,  13  S.  W.  342;  Shephard 
V.  Padgltt  et  al.,  91  Mo.  App.  473;  Ferguson 
Implement  Co.  v.  Farmer,  128  Mo.  App.  300, 
107  S.  W.  469;  Broderlck  v.  Andrews,  135 
Mo.  App.  67,  116  8.  W.  519 ;  Noble  v.  Nelson, 
IW  Mo.  App.  616,  136  S.  W.  12.  The  issue 
of  failure  of  consideration  was  properly  sub- 
mitted under  the  pleadings,  and  the  evidence 
supports  the  verdict 

Instructions  were  asked  by  plaintiff  upon 
the  theory  that  if  any  of  the  trees  were  of 
any  value  the  plaintiff  should  recover  the 
full  amount  of  the  notes.  These  were  prop- 
erly refused. 

[7]  Some  questions  are  raised  as  to  the 
right  of  defendants  to  join  the  different,  de- 
feases pleaded,  but  as  the  fraud  issue  was 
eliminated  by  peremptory  instruction,  and 
only  one  issue  submitted  to  the  Jury,  it  is 
not  necessary  to  discuss  the  question  of  mis- 
joinder. 

Judgment  aflrmed.    All  concur. 


WHITE  v.  MISSOURI  PAC.  RT.  CO. 

(Kansas  City  Conrt  of  Appeals.     Missoari. 

Dec.  4,  1911.) 

1.  Master  and  Servant  (|  276*)— Railboads 
— Employ^  on  Track— Action  i«8  Death- 
Evidence— Weight. 

In  an  action  against  a  railroad  company  for 
death  of  a  flagman  struck  by  a  train  while 
asleep  on  the  track,  evidence  heJd  to  show  that 
the  train  was  only  275  feet  away  when  decedent 
was  discovered. 

[EH.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  276.*] 

2.  Master  and  Servant  (i  248*)— Railroadb 
— EJMPLOit;  ON  Track— NEOUOENCK. 

A  locomotive  engineer,  on  discovering  a 
flagman  asleep  on  the  track  275  feet  in  front 
of  the  train,  which  was  rnnning  35  or  40  miles 
an  hour,  was  not  guilty  of  actionable  negli- 
gence in  attempting  to  stop  the  train,  instead  of 
sounding  the  whistle. 

[E>].  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  801-804;  Dec.  Dig.  | 
248.*] 

Appeal  from  Circuit  Court,  Cole  County; 
Wm.  O.  Martin,  Judge. 

Action  by  Anna  White  against  the  Mis- 
souri PadSc  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

C.  D.  Coram,  W.  C.  Irwin,  and  Roy  D. 
Williams,  for  appellant.  Silver  &  Dumm 
nnd  A.  W.  Walker,  for  respondent 


ELUSON,  J.  PlalntUTs  deceased  h 
band  was  an  employ^  of  the  defendant  a 
brakeman  on  a  freight  train.  He  was  kil 
by  one  of  defendant's  engines  while  out 
a  flagman,  and  plaintiff,  charging  his  de 
to  defendant's  negligence,  brought  this 
tlon  and  recovered  Judgment  in  the  t 
court 

[1]  Deceased  and  his  crew  had  been 
dered  to  assist  in  clearing  away  a  wr 
at  a  station  called  Etlah.  This  had  b 
about  accomplished  when  the  conductor,  \ 
was  at  the  station  with  deceased,  orde 
him  to  go  eastwardly  down  the  track 
flag  an  ezi>ected  west-bound  passenger  tr 
lie  started  to  his  post  Shortly  after  thj 
local  east-bound  freight  train  came  in  fi 
the  west  and  stopped  at  Etlah,  at  nea 
o'clock  p.  m.,  when  it  was  concluded  t 
there  was  time  to  run  east  about  three  m 
to  another  small  station  and  get  in  on  a  i 
track  before  the  expected  west-bound  pasi 
ger  train  would  get  there.  The  train  t 
started  up  for  that  short  run  at  a  rapid  ap< 
stated  to  have  been  at  the  rate  of  35  oi 
miles  per  hour.  The  bluffs  come  close  to 
river,  and  the  railway  track  follows  th 
thereby  making  several  curves.  This  h 
freight  had  not  gone  far  in  its  eastwai 
run  until  it  came  upon  deceased,  sit 
asleep  on  one  of  the  rails  of  the  track,  v 
his  head  inclining  forward  on  his  breast 
legs  inside  the  rails,  and  his  flag  across 
arm,  rolled  up.  Immediately  on  seeing 
the  engineer  shut  off  steam,  set  the 
brakes,  and  opened  the  sand  boxes,  and 
the  time  he  had  done  that  the  engine 
upon  deceased,  and  he  was  injured  so  i 
he  shortly  died.  The  train  came  to  a  i 
300  feet  further  on.  No  one  saw  the  e 
dent  but  the  engineer,  and  he  fixes  the 
tance  positively  between  the  point  of 
bluffs  where  he  could  first  see  deceased 
where  the  latter  sat  in  the  track  at  275  1 
He  took  an  engine  and  some  person  to  1 
him  and  went  to  the  place.  He  put  a  i 
on  the  rail  where  deceased  sat  and  t 
went  with  his  engine  back  to  the  p 
where  the  man  could  be  Orst  seen,  and 
distance  was  measured. 

Plaintiff  also  had  a  measurement  ta 
but  without  the  aid  of  an  engine,  which 
stated  to  be  325  feet  But  this  is  well 
counted  for  by  the  engineer  showing 
a  seat  up  10  or  12  feet  in  the  cab  of  the 
glne,  where  he  sat,  would  be  more  obsti 
ed,  on  account  of  the  formation  of  the  b 
than  would  a  view  from  the  ground;  In 
er  words,  that  one  could  see  further  a 
the  track  from  the  ground  than  he  c 
from  the  engine  cab.  Then  plaintiff  r< 
upon  another  part  of  the  evidence  as  t 
ing  to  contradict  the  engineer  on  dlstai 
To  show  that  deceased  was  not  so  far  d 
the  track,  by  several  hundred  feet,  as 
engineer  placed  him,  a  section  foreman 
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Introduced  by  plaintiff,  who  stated  that  at 
8  o'clock  that  morning  (near  six  hours  be- 
fore the  accident  occurred),  he  had  seen  de- 
ceased flagging  at  a  certain  place,  and  that 
the  next  morning  thereafter  he  saw  a  cap  at 
the  same  place,  close  by  the  track,  which  be 
thought — indeed,  felt  sure — ^was  the  one  he 
saw  deceased  wearing  the  morning  before. 
This  place  was  located  by  the  witness  in 
such  way  as  to  be  wholly  unintelligible. 
He  attempted  to  make  known  where  it  was 
by  a  mile  post,  a  mile  board,  a  whistling 
board,  a  whistling  post,  and  a  telegraph  pole, 
with  the  miles  marked  on  it,  and  these  he 
used  Interchangeably  until,  as  best  we  can 
gather  from  reading  it,  the  court,  counsel, 
and  the  witness  himself  became  confused 
with  his  tangling  statements.  The  mile 
board  and  the  mile  post  and  the  whistling 
board  seem  to  be  different  objects.  The 
mile  poeta,  he  said,  were  150  feet  apart. 

After  the  witness  mixed  matters  past  our 
comprehension,  viewing  them  in  print,  the 
trial  court  suggested  to  him  that  he  could 
not  understand,  and  questions  were  then 
put  to  make  things  clearer.  So  it  was  ask- 
ed him :  "What  is  the  distance  between  the 
mile  post  and  the  whistling  board?"  At  this 
point  (to  show  how  he  was  understood)  a 
lawyer  broke  in  with  the  statement:  "He 
says  about  7<X)  feet."  Another  lawyer  said : 
"That  is  not  what  I  understood  him  to  say." 
Tet  another  adds  that :  "He  said  five  or  six 
telegraph  posts."  And  then  the  court  stated: 
"I  think  he  is  confused."  Then  this  follows: 
"Q.  That  is,  it  is  a  half  mile  between  the 
whistling  post —  A.  And  the  whistling 
board.  Q.  That  is,  in  other  words,  the  west 
pole?  A.  Tes,  sir.  Q.  And  going  on  east, 
why,  the  first  you  come  to  is  the  whistling 
board?  A.  The  whistling  board.  Q.  The 
whistling  board  or  whistling  post?  A.  The 
whistling  board — the  mile  board.  By  the 
Court:  That  Is  what  you  call  the  mile 
board?  A.  The  mile  board;  yes,  sir.  Q. 
Now,  then,  you  come  to  that  first?  A.  Ooing 
east,  you  come  to  the  mile  post  70  first.  Q. 
That  is  what  I  say,  going  east  yon  come  to 
mile  post  70?  A.  Yes,  sir.  Q.  And  the  next 
thing  yon  come  to  is  the  whistling  board? 
A.  The  mile  board;  yea,  sir.  Q.  The  mile 
board?"  At  this  point  another  lawyer,  silent 
up  to  this  part  of  the  examination,  stated 
what  the  witness  meant.  Then  the  witness 
was  asked:  "Now,  with  reference  to  that 
(the  mile  board)  where  did  you  find  that 
cap?  A.  Well,  about  something  like,  I  think, 
about  five  or  six  poles,  or  seven,  or  some- 
thing like  that"  This,  be  said,  was  about 
700  feet  west  of  the  mile  board.  Upon  such 
confused  statements  It  is  sought  to  base 
measurements  of  distances  in  which  the  en- 
gineer could  have  seen  deceased  on  the  track, 
and  to  contradict  the  engineer. 

But  If  we  allow  to  this  witness'  testimony 
the  understanding  placed  upon  it  by  plaintiffs 
counsel  in  argument,  it  is  this:  That  de- 
ceased was  seen  on  the  track  In  the  morning, 


about  six  hours  before  the  accident,  engaged 
in  flagging;  and  near  by  this  place  the  wit- 
ness fouifd  a  cap  the  next  day,  which  be 
thought  was  the  one  worn  by  deceased  when 
he  saw  Iiim  the  day  before.  How  does  that 
show,  or  reasonably  tend  to  show,  that  de- 
ceased was  not  at  another  part  of  the  track, 
a  short  distance  away,  at  another  time,  where 
the  definite  testimony  of  the  engineer  placed 
him?  It  Is  an  attempt  by  mere  conjecture  to 
overturn  definite  and  positive  testimony  giv- 
en by  persons  who  had  afiirmatlve  knowl- 
edge. We  think  none  of  it  is  inconsistent 
with  the  evidence  plaintiff  sought  to  combat. 

[2]  Plaintiff,  however,  does  not  base  her 
case  alone  upon  testimony  of  the  foregoing 
character.  It  is  Insisted  that  the  engineer 
should  have  sounded  the  whistle  immediately 
upon  seeing  deceased,  instead  of  attempt- 
ing to  stop,  and  much  speculation  is  litdulg- 
ed  in  as  to  there  being  time  for  deceased  to 
be  aroused  from  his  sleep  and  to  get  off  the 
track  before  being  struck:  Measurements, 
to  the  foot,  and  time,  to  the  half  second, 
are  stated,  and  many  conjectures  and  possi- 
bilities as  to  what  deceased  might  have  done, 
are  put  forward  to  fasten  guilt  of  negligence 
upon  the  engineer.  The  Supreme  Court 
calls  such  character  of  evidence  "the  fog  of 
conjecture"  and  not  "a  basis  of  fact."  Mc- 
Oee  V.  RaUway  Co.,  214  Mo.  530,  114  S.  W. 
33.  It  must  be  borne  in  mind  that  this  is  a 
case  where  the  negligence  of  the  deceased 
is  conceded,  and  where  the  only  ground  of 
recovery  may  be  called  the  lack~~of  humanity 
on  the  part  of  the  engineer.  In  such  a  case 
the  Supreme  Court  has  said  that:  "It  re- 
quires more  than  the  showing  of  a  mere 
possibility  that  the  accident  might  have  been 
avoided  in  order  to  bring  a  case  within  the 
humanitarian  doctrine."  Markowitz  v.  Rail- 
way Co.,  186  Mo.  350.  See,  also,  Degonia  v. 
Railway  Co.,  224  Mo.  564,  123  S.  W.  807, 
and  Yotmg  ▼.  Railway  Co.,  227  Mo.  307,  127 
S.  W.  10.  As  he,  at  rapid  speed,  rounded 
the  curves  following  the  formation  of  the  ad- 
Joining  bluffs,  the  engineer  came  in  view  of 
a  man  on  the  track,  with  his  bead  down  on 
his  breast,  only  276  feet  away.  What  was 
he  to  do?  If  he  had  time  for  reflection  at 
all,  he  might  have  thought  it  impossible  to 
save  him;  but  the  instinct  of  humanity  was 
alive,  and  he  instantly  began  to  try  to  stop. 
His  effort  was  of  no  avail,  and  be  did  not 
get  the  train  down  to  a  stand  untU  300  feet 
beyond  the  point  of  collision. 

Now,  if  we  permit  ourselves  to  conjecture 
and  say,  in  plaintiff's  behalf,  that  if  the  en- 
gineer had  sounded  the  whistle,  instead  of 
attempting  to  stop,  there  is  a  possibility  that 
deceased  may  have  been  awakened,  brought 
to  a  sense  of  his  danger,  and  got  off  the 
track  in  time,  and  that  therefore  the  en- 
gineer made  a  mistake,  it  will  not  aid  pTain- 
tifTs  case.  The  law  Is,  above  all  things,  rea- 
sonable, and  it  is  formed  in  recognition  of 
the,  frailty  and  falllblHty  of  human  Judg- 
ment, and  it  refuses  to  make  culpable  negll- 
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gence  out  of  error  of  Judgment  In  an  emer- 
gency cansed  by  the  fault  of  the  other  par- 
ty. There  was  a  case  In  this  court  where  a 
man  ran  to  get  into  a  moving  street  car  as 
It  was  going  upon  a  viaduct.  He  caught  the 
railing  and  was  being  carried  toward  an 
upright  that  would  knock  him  oflT.  The  con- 
ductor saw  his  peril,  and,  instead  of  signal- 
ing to  stop  by  pulling  the  bell  cord,  he  at- 
tempted to  help  the  man  in  his  struggle  to 
get  aboard.  He  failed,  and  the  man  fell  to 
the  street  below  and  was  killed.  We  held 
that  the  conductor  could  not  be  blamed,  even 
though  a  signal  to  stop  might  have  saved 
the  man;  Judge  Johnson  saying  that  "mere 
error  of  judgment  committed,  under  stress  of 
exciting  and  Imminent  danger,  alone  is  no 
proof  of  negligence."  Mathews  v.  St  Ry. 
Co.,  166  Mo.  App.  716,  137  S.  W.  1003.  And 
that  statement  Is  supported  in  a  number  of 
interesting  cases  in  Pennsylvania,  which 
have  been  cited,  as  well  as  in  the  federal 
courts.  Brown  v.  French,  104  Pa.  604;  Sek- 
erak  ▼.  Jutte,  153  Pa.  117,  25  Atl.  994 ;  Floyd 
V.  Ry.  Co.,  162  Pa.  29,  29  Ati.  396 ;  Macham 
T.  City  of  New  York  (C.  0.)  35  Fed.  604; 
Fulton  V.  Holmes,  122  Fed.  406,  59  C.  0.  A. 
345.  In  the  first  of  the  two  last  cases  It  is 
said  that  to  be  injudicious  In  an  emergency, 
brought  about  by  the  fault  of  the  complain- 
ing party,  is  not  negligence.  And  in  the 
last  one  it  is  said  that,  In  such  circumstanc- 
es, to  be  unwise  is  not  a  fault. 

After  careful  consideration,  we  conclude 
that  no  case  was  made,  and  hence  reverse 
the  Judgment    All  concur. 


GALIiOP  V.  MURPHY  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

4,  1911.) 

1.  (La-ndlobd  and  Tenant  (I  109*)— Subben- 
DKB  of  IiEABiJ— Want  of  Considebatioh — 

FBAUD — BUEDEN   OF   PEOOF. 

A  lessee  who  asserts  that  his  surrender  of 
the  lease  was  without  consideration  and  was 
procured  by  fraud  has  the  burden  of  proving 
want  of  consideration  and  fraud. 

[EA,  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  g  109.*] 

2.  Mines  and  Minebai.8  (|  66*)— Lkasb— Sub- 

BENDEB— OONSIDEBAnON — NECESSITT. 

'Where  a  mining  lease  gave  the  lessee  the 
right  to  mine  the  premises  tor  a  specified  term 
and  for  a  specified  royalty,  but  did  not  com- 
pel him  to  mine,  the  lessee's  surrender  of  the 
lease  was  valid,  without  any  new  consideration. 
[Bd.  Note.— «For  other  cases,  see  Mines  and 
Minerak,  Dec.  Dig.  {  66.*] 

3.  Mines  and  Minebals  (i  66*)— Lxasb- Sns- 
bendeb—Fbaud— Evidence. 

EMdence  k«ld  not  to  show  that  a  surren- 
der of  a  lease  was  procured  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  66.*] 

4.  liAMVUOaV  AND  TENANT  (|  109*)— SUSBEN- 
DKB  BT  (^BBATION  OF  LAW— ACTS  OONSTI- 
TUUH0« 

A  sntreader  by  operation  of  law  of  a  lease 
takes  place  when,  by  consent  of  both  parties,  a 


third  person  becomes  a  tenant  of  the  premii 
and  the  landlord  collects  rent  from  him. 

[Ed.  Note. — BV>r  other  cases,  see  Landlord  a 
Tenant,  Cent.  Dig.  g  862;  Dec.  Dig.  {  109.*] 

Appeal  from  Circuit  Court,  Jasper  Goon 
David  E.  Blair,  Judge. 

Action  by  J.  H.  Gallop  against  James  Mi 
phy  and  others.  From  a  Judgment  of  d 
missal,,  plaintiff  appeals.    Affirmed. 

C.  y.  Buckley,  for  appellant    Sapp  &  'n 
son  and  Spencer,  Grayston  &  Spencer,  for 
spondents. 

GRAY,  J.  An  action  for  partnership  i 
coimting.  The  plaintiff's  petition  was  d 
missed  and  he  appealed.  While  this  cont 
versy  is  a  part  of  the  partnership  matt< 
considered  by  this  court  in  Seller  v.  Murpl 
139  Mo.  App.  663,  123  S.  W.  1029,  and  Ste 
bach  V.  Murphy,  143  Mo.  App.  537,  128  S. 
207,  the  issues  in  this  case  are  entirely  d 
ferent. 

June  6,  1895,  Patrick  Murphy  delivered 
mining  lease  on  land  in  Kansas  to  sevei 
parties,  including  himself,  for  a  term  of 
years.  Thereafter  James  Murphy,  one  of  t 
lessees  and  a  brother  of  Patrick,  acquired 
one-half  interest  in  the  fee.  Immedlati 
after  the  delivery  of  the  lease  the  part: 
thereto_  entered  upon  and  mined  the  land 
accordance  with  its  terms  and  provisloi 
They  worked  during  the  summer  season,  c 
by  mutual  consent  suspended  during  t 
winter.  On  the  12th  day  of  September,  18! 
the  plaintiff  acquired  a  one-sixth  interest 
the  lease  from  one  of  the  original  lessees,  a 
from  that  time,  he,  with  the  others,  carrl 
on  mining  operations  until  1899,  at  whi 
time  be  ceased  to  have  anything  to  do  w1 
the  lease,  and  his  first  claim  of  any  interi 
therein  since  that  date  was  made  when  tl 
suit  was  filed,  March  1,  1910. 

Patrick  Murphy  died  on  or  about  the  12 
day  of  October,  1900,  and  this  suit  was  co 
menced  against  his  heirs  and  legatees  a 
James  Murphy.  The  answer  of  the  defei 
ants  consisted  of  a  general  denial,  spec 
pleas  of  the  five  and  ten  year  statutes  of  11 
itatlons,  and  that  plaintiff  in  1899  execut 
to  James  and  Patrick  Murphy  his  writt 
surrender  of  all  his  rights  and  interest  In  t 
lease  and  premises,  and  that  the  Murph; 
relying  and  acting  thereon,  took  possess! 
of  the  premises  and  executed  a  new  mini 
lease  thereon  to  others,  and  thereafter  a 
rled  on  mining  operations  with  and  throu 
such  other  persons;  that  the  plaintiff  ne\ 
since  said  date  claimed  or  asserted  any  ric 
or  Interest  in  said  leasehold,  and  afterwai 
pennitted  suits  to  be  brought  and  prosecut 
by  other  persona  claiming  an  interest  In  « 
leasehold,  and  permitted  in  such  suits  an  ) 
counting  to  be  had  between  these  deftodai 
and  said  other  persons,  and  at  all  such  tin 
the  plaintiff  admitted  that  be  had  no  Inten 
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in  nid  premises,  and  asserted  no  rlgbt  there- 
to. 

The  reply  denied  tbe  new  matter  contained 
in  tlie  answer,  and  In  regard  to  the  defense 
of  surrender,  allied  the  following:  "Fur- 
ther replying  plalntlfl  says  that  he  did  not 
execute  any  release  In  writing  of  his  Interest 
in  the  lease  mentioned  In  his  petition.  And 
that  said  release  was  without  consideration 
and  therefore  void,  and  plalntlfl  further  says 
that  the  release  pleaded  by  the  defendants 
was  obtained  from  him  by  false  and  fraudn- 
leit  representations  of  tbe  defendants  that 
they  had  forfeited  said  lease  on  all  the  par- 
ties interested  therein;  that  they  were  all 
ont;  that  said  parties  had  nothing  further  to 
do  with  said  lease  or  no  further  Interest 
therein;  that  plalntlfl  executed  said  release 
relying  on  tbe  truth  of  said  statements  of  de- 
foidants;  that  said  statements  of  defendants 
were  false  and  untrue  and  known  to  be  un- 
tme,  and  they  were  made  for  the  purpose  of 
cheating  the  plaintiff  out  of  his  valuable  in- 
terest In  said  lease." 

The  evidence  shows  that  In  the  original 
lease,  the  tenants  were  to  pay  a  rent  or  royal- 
ty of  10  per  cent  of  the  value  of  the  ore  min- 
ed on  the  lands;  that  after  the  execution  6f 
the  surrender  by  plalntlfl,  the  Murphys  made 
a  new  lease  to  other  persons,  and  by  the  terms 
of  which  a  rent  or  royalty  of  20  per  cent,  was 
reserved.  The  plaintiff's  theory  is  that  the 
sorrender  was  obtained  without  consideration, 
aad  by  fraud,  and  on  account  thereof,  was 
void,  and,  as  an  owner  of  an  undivided  one- 
sixth  Interest  In  the  original  lea^  and  as  a 
partner  with  the  others  named  la  that  lease, 
he  is  entitled  to  recover  one-sixth  of  the  extra 
10  per  cent  royalty  which  accrued  to  the  co- 
partnership by  means  of  the  new  lease.  In  the 
cases  of  Beller  and  Steinbach  against  these 
defendants,  the  plaintiffs  were  permitted  to 
recover  on  the  theory  that  attempted  forfei- 
tures of  their  interests  by  the  Murphys  were 
void,  and  therefore  the  lease  remained  in  full 
force  for  the  term  of  10  years,  for  which  It 
was  given. 

[1]  In  this  case,  however,  tbe  plaintiff  does 
not  rely  on  an  attempt  to  forfeit  but  solely 
on  the  ground  that  his  surrender  was  without 
consideration  and  was  procured  by  false  and 
fraudulent  representations  of  the  defendants. 
The  surrender  was  admitted,  and  therefore 
the  burden  was  upon  tbe  plaintiff  to  show 
that  the  same  was  without  consideration,  or 
that  it  was  procured  by  fraud. 

[2]  The  terms  of  the  original  lease  are  im- 
portant in  conslda4ng  the  question  of  failure 
of  consideration.  Whlie  by  the  terms  of  that 
lease  the  lessees  had  tbe  right  and  privilege 
to  mhie  the  premises  for  a  period  of  10  yeaifs, 
they  were  not  compelled  to  do  bo.  In  an 
ordinary  lease  of  a  building  the  lessee  agrees 
to  keep  the  premises  for  a  certain  time  and 
to  pay  the  rent  thereon  during  that  period, 
t>ut  In  this  lease  the  only  consideration  to  tbe 
leaser  was  the  prospective  royalties  to  arise 
frea  exploration  and  derelopments  of  the 


mine.  The  lessees  had  the  right  to  surrender 
the  lease  or  abandon  the  premises  at  any . 
time,  and  the  lessor  would  have  had  no  re- 
course against  them  for  so  doing,  and-  there- 
fore, when  the  plalntlfl  executed  the  surren- 
der, he  was  only  doing  something  ttiat  he 
was  authorized  to  do  by  the  terms  of  the 
original  lease,  and  no  new  consideration  was 
necessary. 

[3]  On  the  Issue  tliat  the  surrender  was 
obtained  by  fraud,  the  plalntlfl  testified  as 
follows:  "I  came  back  In  the  spring  of  1899 
to  go  to  work  on  the  lease.  A  few  mornings 
afterwards  I  met  Mr.  Howard  Murphy  on 
the  street,  and  I  said  to  him,  1  guess  we  are 
all  out  I  have  no  use  for  these  papers,  Just 
as  well  return  them  to  you  If  we  are  all  out 
and  not  going  to  do  anything  more.'  He 
asked  me  then  If  I  had  signed  a  release.  I 
forget  just  the  words  I  said  but  I  remarked 
that  I  didn't  wish  to  hold  anything  against 
the  land  and  I  would.  He  asked  me  to  go  to 
Mr.  Moore's  ofiSce.  I  told  him  I  was  going 
home  that  night  if  we  wasn't  going  to  do 
anything  more,  and  he  asked  me  to  go  to 
Mr.  Moore's  office  and  sign  the  release.  I 
said  to  him,  If  we  are  all  out  and  couldn't 
do  anything  more  on  the  lease  it  was  for- 
feited, and  I  had  no  use  further  for  the  drill' 
records,  and  brought  them  down  expecting  to 
use  them.  Very  little  passed  between  us  on 
the  street  I  told  him  if  we  were  out  I  don't 
want  to  hold  anything  against  your  property, 
and  I  went  and  signed  the  surrender  of  my 
rights." 

At  the  time  of  the  surrender  Patrick  Mur- 
phy and  James  Murphy,  the  owners  of  the 
land,  were  both  living,  and  the  record  is  si- 
lent as  to  anything  said  by  either  of  them  to 
the  plalntlfl  relating  to  the  lease  or  the  sur- 
render thereof.  Howard  Murphy  is  a  son  of 
Patrick  Murphy,  but  he  had  no  Interest  in 
the  lease,  and  the  testimony  of  the  plaintiff 
does  not  show  that  even  Howard  said  any- 
thing to  him  that  caused  him  to  execute  the 
surrender.  The  plaintiff's  own  testimony 
shows  that  In  the  conversation  with  Howard 
Murphy  he  did  nearly  all  the  talking,  and 
that  all  that  Mr.  Murphy  did  was  to  ask  Um 
to  go  to  Moore's  office  and  sign  the  release 
after  he  had  told  him  that  he  did  not  want 
to  bold  anything  against  the  land. 

[4]  The  facts  disclosed  a  surrender  by  op- 
eration of  law.  Such  a  surrender  takes  place 
when  by  consoit  of  both  parties  another  be- 
comes a  tenant  of  the  premises  and  the  land- 
lord collects  rent  from  him.  Huling  v.  Roll, 
43  Mo.  App.  234;  Buck  v.  Lewis,  46  Mo.  App. 
227;  Robertson  Bros.  v.  Wlnslow  Bros.,  90 
MO.  App.  546,  74  S.  W.  44ii. 

When  it  is  conceded,  as  it  must  be,  that  by 
the  terms  of  the  original  lease  the  plaintiff 
was  not  required  to  keep  the  leased  premises 
for  the  full  term  of  the  lease,  but  had  the 
right  to  surrender  the  same,  and  when  It  is 
conceded,  as  it  must  be,  that  by  the  above 
testimony  the  plaintiff  entirely  failed  to 
prove  that  the  surrender  was  procured  by 
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fraud,  then  It  Is  apparent  tbat  plaintiff  was 
not  entitled  to  recover,  and  tbat  tbe  trial 
court  was  right  in  dismissing  bis  bill.  It 
was  almost  11  years  from  the  time  he  exe- 
cuted the  surrender  until  he  brought  this 
suit  A  short  time  after  the  execution  there- 
of the  Mnrpbys  leased  the  land  to  other  ten- 
ants, who  mined  the  same  for  a  period  of  10 
years  before  this  suit  was  Instituted,  and 
when  plaintiff  failed  to  prove  that  the  sur- 
render was  procured  by  fraud,  no  equity  re- 
mained In  his  case,  and  the  Judgment  of  tbe 
chancellor  dismissing  his  bUl  will  be  affirmed. 
All  concur. 


BRIDGET  et  al.  ▼.  MISSOURI,  K.  &  T. 

RY.  CO. 
(Kansas  City  Court  of  Appeals.     Missouri. 
Dec.  4,  1911.) 

RAn.aoADs  (§  103*)—  DuTT  TO  Fence. 

A  railroad  company  is  not  exempted  from 
fencing  part  of  its  road  covered  by  double 
tracks,  unless  they  constitnte  part  of  switch- 
yards. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  315-332;   Dec.  Dig.  |  103.*] 

Appeal  from  Circuit  Court,  Cooper  Coun- 
.  ty;  Wm.  H.  Martin,  Judge. 

Action  by  O.  T.  Bridges  and  another 
against  the  Missouri,  ECansas  &  Texas  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Lee  W.  Hagerman  and  Pendleton  &  Pen- 
dleton, for  appellant.  W.  V.  Draffen  and 
Jeffries  &  Corum,  for  respondents. 

PER  CURIAM.  This  action  was  before  us 
on  a  former  appeal  (132  Mo.  App.  576,  112  S. 
W.  87)  from  a  Judgment  rendered  in  the  cir- 
cuit court  In  favor  of  the  defendant  We  re- 
versed the  Judgment  and  remanded  the 
cause.  At  the  second  trial  a  Jury  was  waiv- 
ed. The  cause  was  submitted  to  the  court 
and  Judgment  was  rendered  for  plaintiff. 
Defendant  appealed,  and  complains  of  the 
overruling  of  the  demurrer  to  the  evidence 
and  of  tbe  rulings  of  the  court  in  Its  declara- 
tions of  law. 

As  we  view  the  record,  the  case  now  pre- 
,  sented  does  not  differ  in  material  respects 
from  that  we  considered  on  the  former  ap- 
peal. The  new  evidence  introduced  by  de- 
fendant was  merely  cumulative,  and  the  is- 
sues it  presents  were  analyzed  and  deter- 
mined In  our  opinion.  We  find  the  rulings 
of  the  circuit  court  were  in  substantial  con- 
formity with  the  law  of  the  case  pronounced 
by  us,  and  therefore  are  constrained  to  be- 
lieve that  the  real  object  of  the  present  ap- 
peal Is  to  Induce  us  to  change  our  opinion. 
We  do  not  feel  disposed  to  do  this.  A  care- 
ful re-examinatlon  of  the  case  has  strength- 
ened our  conviction  that  we  decided  it  by  the 
application  of  true  rules  and  sound  logic. 
The  expansion  and  development  of  the  means 


of  railroad  transportation,  as  well  as 
growth  of  defendant's  business,  is  compell 
the  gradual  expansion  of  the  road  inti 
double-track  railroad  through  the  mediun 
building  long  passing  tracks,  with  consti 
ly  diminishing  distances  between  them. 

Defendant  Is  asking  us  to  stretch  a  pui 
Judicial  rule  exempting  railroad  compai 
from  the  duty  of  fencing  their  traces 
tween  proper  station  limits  to  cover  porti 
of  its  railroad  It  has  double-tracked  to  n 
the  requirements  of  its  general  busin 
The  statute  contemplates  that  whettaei 
railroad  be  a  double  or  a  single  track 
shall  be  fenced,  and  the  only  exception 
could  make  would  be  to  exempt  necess 
switchyards  from  the  operation  of  tbe  s 
ute.  If  defendant  wishes  to  be  relieved 
the  burden  of  fencing  the  double-track  pi 
of  its  railroad,  it  should  go  to  the  Legl 
ture.  The  courts  have  no  power  to  le 
late,  nor  can  they  ignore  plain  provlslont 
the  statutes. 

The  Judgment  Is  affirmed. 


'      LOBBAN  V.  WABASH  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Misson: 
Nov.  6,  1911.    Rehearing  Denied 
Dec.  14^  1911.) 

1.  Mastxb  ahd  Sebvant  (I  278*)— INJURI 
Sebvant  —  Nbougenok  —  Qdestiok 

JUBT. 

In  an  action  for  injuries  to  an  emp 
caught  by  a  key  projecting  from  a  revol' 
shaft,  evidence  held  to  sustain  a  finding  of 
tlonable  negligence  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master 
Servant  Cent  Dig.  H  954^-072;    Dec   Di 
278.*] 

2.  Masteb  ard  Sebyart  d  289*>— iNJUBi 
Servant  —  Oontbibutobt  Neolioehc: 
Question  fob  Jdbt. 

Whether  an  employs  injured  by  b 
caught  by  a  key  projecting  from  a  revol 
shaft  was  guilty  of  contributory  negligence,  ) 
under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master 
Servant  Cent  Dig.  Ii  10S9-1132;   Dec  Di 
289.*] 

3.  Masteb  anu  Sebvant  (|  288*)— Injubi 
Sebvaniv-Absumftion  of  Risk-— QuEsi 
fob  Jubt. 

Whether  an  employ^  injured  by  b 
caught  by  a  key  protruding  from  a  revol 
shaft  assumed  the  risk,  held,  under  the  evide 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master 
Servant  Cent  Dig.  H  106S-1088;    Dec  Di 
288.*] 

4.  Masteb  and  Sebvant  (|  206*)— Asstj 
HON  OF  Rise. 

The  risks  assumed  by  an  employ^  are  < 
those   incident  to  the  employment 

[Ed.  Note.— For  other  cases,  see  Master 
Servant  Cent  Dig."  i  550 ;    Dec  Dig.  i  2f} 

6.  Damages  (5  62*)— Personal  Injdbiks— 

DDCTION    OF    Loss— ObUOATION    OF    PKB 
INJUBED. 

One  sustaining  a  iMrsonal  Injury  must 
all  reasonable  means  within  his  power  to  el 
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a  care,  and  lie  mast  resort  to  treatment  advised 
by  a  competent  physician  in  wliose  diaige  he 
has  placed  himself  if  such  treatment  is  reason- 
ably proper,  and  where  a  part  of  the  injuries 
complained  of  was  dne  to  a  refusal  to  follow 
such  advice,  no  damage  can  be  allowed  there- 
for unless  he  bad  reasonable  ground  to  believe 
that  the  course  of  treatment  advised  would 
{>rove  fatal  to  him  in  view  of  tus  physical  condi- 
tion. 

[Ed.  Note.— For  ether  cases,  see  Damages, 
Cent.  Dig.  gS  119-131 ;  Dec.  Dig.  (  62.*] 

6.  Master  and  Sebvart  (|  270*)— Irjubt  to 

SEBVART— NeOUOENCE— GVIDBNCK. 

Where,  in  an  action  for  injuries  to  an  em- 
ployfi  caught  by  a  key  protruding  from  a  shaft, 
the  evidence  showed  that  a  file  which  projected 
from  the  shaft  was  used  for  a  key  and  that  the 
projection  was  dangerous  to  employes,  the  testi- 
mony of  a  witness  as  to  how  a  key  should  fit 
and  that  it  should  be  flush  with  the  shaft,  was 
properly  received. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gj  913-027;    Dec.  Dig.  » 

Appeal  from  Circuit  Court,  Bandolpb  Coun- 
ty; A.  H.  WaUer,  Judge. 

Action  by  J.  P.  Lobban  against  the  Wabasli 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  li.  Minnis  and  Robertson  &  Robertson, 
for  appellant.  M.  3.  Lilly  and  PbUllps  & 
Phillips,  for  respondent. 

ELUSON,  J.  Plaintiff  was  an  employe  of 
defendant  engaged  in  operating  a  drill.  He 
was  Injured  by  a  revolving  shaft  which  op- 
erated the  drill,  and  brought  this  action  for 
damages.  He  worked  for  defendant  abont 
two  montlis.  Before  this,  he  bad  been  a  farm- 
er, a  merchant,  and  a  postmaster.  He  re- 
covered Judgment  in  the  trial  court.  .  The 
drill  was  fastened  into  an  upright  shaft  by 
means  of  what  was  called  a  key.  Instead  of 
using  a  proper  metal  key,  defendant  used  an 
old  file  which  stuck  out  from  the  shaft  three- 
fourths  of  an  Inch  according  to  plaintiff's  evi- 
dence, though  defendant's  evidence  tended  to 
show  that  it  stood  ont  not  bo  far  aa  that. 
The  shaft  revolved  rapidly,  and  when  the 
drill  would  become  heated  It  was  necessary 
to  pour  water  upon  It  This  was  obtained 
from  a  faucet  which  was  within  five  or  six 
inches  from  the  drill.  Plaintiff  had  been 
operating  the  drill  for  near  two  months,  and 
at  the  time  he  was  hurt  he  got  water  from 
the  faucet  and  in  withdrawing  his  hand  the 
end  of  his  Jacket  sleeve  was  caught  by  the 
revolving  and  protruding  file  so  used  as  a 
key,  which  had  the  effect  of  jerking  his  hand 
aroimd  the  shaft  or  spindle  and  breaking 
both  bones  of  his  forearm.  There  was  evi- 
dence tending  to  show  that  A  proper  key 
would  have  been  flush  with  the  spindle,  which 
conld  have  been  removed  and  Inserted  with- 
out Injury  to  the  spindle. 

[11  There  was  ample  ground  to  sustain  the 
finding  of  negligence  on  defendant's  part  In 
oslng  racfa  contrivance  for  a  key  with  the 


I  water  faucet  only  five  or  six  Inches  away, 
and  the  only  question  Is  as  to  the  contribu- 
tory negligence  of  plaintiff  or  his  assumption 
of  risk. 

[2, 3]  He  testified  that  in  reaching  over  to 
tnm  the  faucet  and  withdrawing.  It  would 
bring  his  hand  or  wrist  within,  perhaps,  two 
inches  of  the  key.  He  stated  that  he  did  not 
realize  the  danger  of  it  and  did  not  think  of 
his  sleeve  being  caught  So  we  conclude  that 
the  trial  court  was  right  In  refusing  to  de- 
clare, as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence,  or  that  he 
assumed  the  risk  of  Injury.  Those  questions 
were  properly  for  the  Jury  to  decide.  The 
rules  of  law  applicable  thereto,  so  frequently 
stated  by  the  Supreme  Court  were  given 
clear  and  practical  application  in  the  instruc- 
tions requested  by  each  of  the  parties.  Plain- 
tiff bas  cited  Curtis  v.*  McNalr,  173  Mo.  270, 
73  S.  W.  167,  Dakan  v.  Chase  Mer.  Co.,  197 
Mo.  238,  94  S.  W.  944,  Coin  v.  Lounge  Co.. 
222  Mo.  488,  121  S.  W.  1,  25  L.  R.  A.  (N.  S.) 
1179,  and  George  v.  Railroad,  225  Mo.  864, 
126  S.  W.  196,  and  these  are  only  a  few  of 
a  great  number  to  the  same  effect  Though 
plaintiff  saw  that  the  key  stuck  out  from  the 
revolving  spindle  as  much  as  three-fourths 
of  an  Inch,  yet  If  the  danger  therefrom  was 
not  so  glaring  as  to  preclude  a  man  of  ordi- 
nary prudence  from  continuing  the  work,  and 
he  thought  he  could  do  so  safely,  he  was  not 
guilty  of  contributory  negligence. 

[4]  The  question  of  assumption  of  risk  was 
properly  submitted  to  the  jury  by  plaintiff's 
instruction  No.  3,  under  the  rulings  of  the 
Supreme  Court  in  a  great  number  of  cases; 
that  Is  to  say,  that  the  risk  assumed  Is  only 
that  which  is  incident  to  the  employment. 
Curtis  y.  McNalr,  supra,  and  the  late  case  of 
George  t.  Railroad,  supra.  The  Instructions 
given  for  the  defendant  were  fair  to  it  and 
embodied  every  proper  theory  In  defense  of 
the  action.  Three  of  them  were  modified  by 
Interlineation  of  words  by  the  court  The 
modifications  In  two  of  them  properly  made 
it  necessary  that  plaintiff  had  knowledge  of 
the  danger  before  he  should  be  held  to  have 
assumed  the  risk. 

[S]  The  modification  of  the  third  was  oc- 
casioned by  the  following  matters  of  evi- 
dence: That  when  plaintiff  was  hurt  he  was 
taken  in  charge  by  defendant's  surgeon,  with 
his  own  consent,  and  that  some  days  after 
he  was  advised  by  the  surgeon  that  he  should 
be  put  under  the  infiuence  of  an  amesthetic 
and  have  "his  arm  set"  He  refused.  But 
there  was  evidence  tending  to  show  that  be 
refused  on  account  of  the  condition  of  his 
heart,  and  that  fatal  consequences  might  re- 
sult A  few  weeks  after  he  consulted  another 
physician,  and  the  latter  advised  him  that 
the  condition  of  his  heart  was  such  that  he 
should  not  be  placed  under  the  Influence  of 
an  ansesthetic.  In  that  state  of  the  evidence, 
defendant  offefed  an  Instruction  to  the  effect 
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that  plaintiff  was  bonnd  to  use  all  means 
reasonably  under  bis  control  and  within  his 
power,  to  effect  a  cure,  and  was  therefore  un- 
der obligation  to  resort  to  treatment  advised 
by  a  competent  physician  in  whose  charge  he 
had  placed  himsdf,  if  such  treatment  was 
reasonably  proper,  and  that  If  a  part  of  the 
ill  results  to  plaintiff's  arm  was  due  to  refus- 
ing to  follow  such  advice,  then  no  damage 
could  be  allowed  for  such  part  of  the  Injury. 
It  is  doubtless  true  that,  under  the  rule  of 
avoidable  consequences,  one  should  use  all 
reasonable  means  reasonably  within  his  power 
to  lessen  the  evil  consequences  of  the  negli- 
gent act  of  another.  And  if  one's  physician 
advises  him  to  adopt  a  reasonable  course  of 
treatment,  which,  if  followed.  In  the  opinion 
of  the  Jury  would  have  lessened  the  Injury, 
and  such  course  could  have  been  followed  with 
reasonable  safety,  he  ought  not  to  recover 
damages  for  that  part  of  the  resulting  injury 
so  aggravated.  But  if  such  person  has  reason- 
able groimd  to  believe  that  such  course  of 
treatment  would  prove  fatal  to  him,  he  may 
refuse  to  allow  or  follow  it  In  this  case,  as 
we  have  already  said,  plaintiff,  on  account 
of  the  condition  of  his  heart,  was  afraid  of 
fatal  results  if  he  submitted  to  an  amesthetic. 
His  opinion  was  corroborated  by  that  of  an- 
other physician  with  whom  he  consulted.  In 
view  of  the  entire  evidence  on  this  part  of 
the  case  the  trial  court  modified  defendant's 
instruction  so  that  the  Jury  in  passing  on  the 
question  should  consider  what  plaintiff's  con- 
dition was,  In  view  of  the  opinion  of  both  the 
physicians.  The  phraseology  of  the  instruc- 
tion is  not  the  best,  before  or  after  modifica- 
tion, but  the  idea  conveyed  to  the  Jury  in  the 
light  of  the  evidence  was  better  expressed  in 
the  modified  form  than  in  the  original. 

[6]  Referring  to  the  objection  stated  to  the 
court's  permitting  the  testimony  of  witness 
Maupin,  we  have  concluded  that  there  was 
nothing  in  that,  objected  to,  which  could  ma- 
terially have  affected  the  merits  of  the  ac- 
tion. It  was  properly  shown  by  him  how  the 
key  in  a  drill  press  should  fit  or  be  placed, 
and  that  It  should  be  fi-ush  with  the  spindle. 
He  was  not  permitted  to  say  whether  using  a 
file  for  a  key,  which  stuck  out  from  the  spin- 
dle, was  dangerous.  And  his  statement  that 
the  machine  in  controversy  was  "defective  In 
some  respect,"  was  stricken  out.  We  are 
satisfied  that  nothing  improperly  stated  by 
the  witness  could  have  affected  the  verdict, 
and  it  would  be  unfair  and  unjust  to  re- 
verse the  Judgment  on  that  account 

The  act  of  d^mdant  in  maintaining  a  pro- 
truding key  in  the  shape  of  an  old  file,  was  a 
species  of  inexcusable  negligence,  worse  even 
than  that  so  earnestly  condemned  by  Judge 
Thompson  In  the  4th  Tolnme,  |  492,  of  his 
work  on  Negligence.  And  whether  plaintiff 
should  be  barred  of  recovery  on  account  of 
his  own  negligence  or  assumption  of  risk, 
was  properly  left  to  the  Jury*. 


A  full  examination  of  all  otbesc  points  nu 
satisfies  ns  that  there  is  no  proper  cause 
interfere,  and  the  Judgment  will  be  affirm 
All  concur. 


BURK  BROS.  MEAT  &  PROVISION  C» 
FOSTER. 

(Kansas  City  Court  of  Appeals.    Missour 

Nov.  6,  1911.     Rfihearing  Denied 

Dec.  14,  1911.) 

1.  AnjOININO    LiAITDOWNERS    ({    4*)— liATO 

SuppoBT— Actions  fob  Injuribb— Pktitk 
A  petition  in  an  action  for  the  fall  o 
wall  of  a  building,  caused  by  excavations  by 
fendant  on  bis  adjoining  property,  wliich  mei 
alleges  negligence  of  defendant  m  excavating 
his  own  land  withont  charging  a  tresimss  by 
tending  the  excavation  over  his  own  line,  d 
not  authorize  a  recovery  on  proof  that  the 
cavation  extended  over  on  plaintifTs  prope 
but  a  recovery  must  l>e  restricted  to  the  acti 
able  negligence  of  defendant  on  his  own  land. 

[Ed.  Note.— For  other  cases,  see  Adjoin 
Landowners,  Cent.  Dig.  SS  21-44;  Dec.  I 
8  4.*] 

2.  Adjoining  Landowrkbs  ({  4*)  — I<atb] 
ScppoBT— Pbotbction  of  Buildings. 

A  boilding  wall  near  the  boundary  line 
after  the  adjacent  owner  had  made  an  exca 
tion  on  liis  own  land,  but  the  fall  was  caused 
the  disintegrating  action  of  the  air  on  the  c 
bank.  The  owner  and  the  occupant  of 
building  knew  of  the  excavation  as  It  i 
gressed,  and  of  the  likelihood  of  the  bank  giv 
way  in  time,  and  bad  ample  opportnnijOr  to  i 
tect  the  wall,  but  failed  to  do  so.  Held,  t 
the  negligent  failure  of  the  owner  and  the  oc 
pant  to  protect  the  wall  was  the  proxira 
cause  of  the  injuries,  relieving  the  adjoin 
landowner  from  liability. 

[Ed.  Note. — For  other  cases,  see  Adjoin 
Landowners,  Cent.  Dig.  IS  21-44 ;  Dec.  I 
{  4.»] 

3.  Adjoining  Landowners  (|  4*)— Latei 
Support— Pbotection  of  Buildinob. 

An  owner  of  a  building  has  no  natural  et 
ment  for  lateral  support  of  it  by  the  land  of 
adjacent  owner,  and  he  must  protect  the  bu 
ing  on  notification  of  an  intended  excavat 
by  the  adjacent  owner,  and  personal  knowle 
of  the  progress  of  the  excavation  is  eqaival 
to  notice. 

[Ed.  Note. — For  other  cases,  see  Adjoin 
Landowners,  Cent  Dig.  If  21-44;  Dec.  I 
5  4.*] 

Appeal  from  Circuit  Court,  Adair  Ooun 
Nat  M.  Shelton,  Judge. 

Action  by  Burk  Bros.  Meat  ft  Proviso 
Company  against  W.  P.  Foster.  From 
Judgment  for  defendant  plaintiff  appeals.  . 
firmed. 

C. 
lant 


E.  Murrell  and  P.  J.  Rleger,  for  api 
Millan  &  Banning,  for  respondent 


JOHNSON,  J.  This  is  an  action  to  reco^ 
damages  sustained  by  plaintiff  in  con 
quence  of  the  falling  of  a  wall  of  the  bul 
ing  plaintiff  occupied  as  a  tenant,  the  inji 
being  caused,  the  petition  alleges,  by  the  n 
ligence  of  the  defendant,  the  adjoining  oi 
er.  In  making  an  excavation  on  his  o 
land.    At  the  close  of  the  evidence  of  pla 
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tiff  the  conrt  peremptorily  Instructed  the  Ju- 
ry to  And  for  the  defendant  and  after  un- 
saccessfnlly  moving  for  a  new  trial,  plaintiff 
brought  the  case  here  by  appeal. 

Plaintiff,  a  corporation  engaged  in  the 
wholesale  and  retail  meat  business  In  Kirks- 
Tille,  had  occupied  a  one-story  brick  building 
for  seven  years  as  the  tenant  of  the  owner, 
Mr.  Dockery.  Defendant  owned  the  lot  Just 
east  of  this  building,  and  in  the  spring  of 
1909  began  to  excavate  his  lot  preparatory  to 
erecting  a  building  thereon.  He  dug  to  the 
west  line  of  his  lot  and  to  a  depth  of  eight 
or  nine  feet,  which  was  deeper  than  the  foun- 
dation of  plaintiff's  east  wall.  He  gave  no 
written  notice  either  to  plaintiff  or  to  Mr. 
Dockery  of  his  intention  to  excavate,  but 
plaintiff's  managing  officers  and  Mr.  Dock- 
ery were  there  during  the  progress  of  the 
work  and  saw.  what  was  done.  The.  east 
wall  of  plaintiff's  building  was  about  one 
inch  from  the  property  line,  but  Its  founda- 
tion, which  was  of  rock,  projected  three  or 
four  inches  beyond  the  perpendicular  line  of 
tlie  wall,  and,  consequently,  projected  two  or 
three  inches  on  defendant's  land.  In  digging 
below  the  base  line  of  the  foundation  defend- 
ant dug  to  his  property  line  and  in  so  doing 
removed  Uie  earth  from  under  the  part  of 
the  rode  foundation  projecting  over  that  line. 
No  effort  was  made  by  any  of  the  interested 
parties  to  protect  the  wall  from  falling,  and 
two  or  three  weeks  after  the  work  we  have 
descrit>ed  was  done,  a  part  of  the  wall  fell 
from  the  lack  of  proper  support  and  damaged 
property  of  plaintiff  in  the  building.  There 
is  evidence  to  the  effect  that  the  foundation 
rested  on  a  kind  of  clay  that  slacks  and  dis- 
integrates after  exposure  to  the  air  and  tliat 
the  clay  supporting  the  wail  became  weaken- 
ed by  such  process  to  an  extent  to  render  it 
an  insufficient  support  for  the  wall. 

Plaintiff  allies  in  the  petition  "that  on 
and  for  a  long  time  prior  to  said  23d  day  of 
October,  1909,  the  defendant  was  engaged  In 
excavating  and  removing  earth  from  his 
said  tract  of  land  adjoining  the  said  one-story 
brick  bnilding  occupied  by  plaintiff,  and  that 
said  excavation  was  of  the  depth  of  from  8 
to  9  feet;  that  on  the  east  aide  of  the  said 
21  feet  on  which  said  brick  building  occupied 
by  plaintiff  stood  was  the  east  wall  of  said 
brick  building  running  north  and  south  the 
length  of  said  lot  6;  that  the  defendant  so 
carelessly  and  negligently  dug  out  and  re- 
moved the  earth  along  the  east  wall  of  said 
buUdlng,  and  negligently  failed  to  support 
the  said  east  wall  of  said  building,  but  re- 
moved the  dirt  and  earth  so  carelessly  and. 
negligently  and  without  leaving  any  support 
for  the  said  east  wall  of  said  building,  and 
wTongfuUy,  negligently,  and  carelessly  re- 
moved the  earth  from  under  said  east  wall 
and  the  dirt  that  was  supporting  said  wall 
so  that  said  wall  was  left  without  proper 
support,  and  negligently  failed  to  properly 
shore  up  and  protect  the  earth  under  said 
east  wall,  and  failed  to  protect  and  brace 


the  said  wall  In  a  good  workmanlike  man- 
ner, and  negligently  failed  to  use  ordinary 
care  In  excavating  as  aforesaid,  and  wrong- 
fully left  said  wall  without  support,  and 
left  the  dirt  and  earth  under  the  said  wall 
exposed  to  the  storms  and  elements  for  an 
unreasonable  length  of  time;  that  because  of 
the  wrongful,  negligent,  and  careless  acts  of 
defendant  aforesaid  the  said  east  wall  of 
said  building  fell  and  caused  great  damage 
to  plaintiff's  said  property  and  machinery," 
eta 

[1]  It  wiU  be  noticed  the  gravamen  of  the 
cause  thus  pleaded  is  negligence  of  defend- 
ant in  digging  on  his  own  land.  There  is  no 
charge  that  be  committed  any  trespass  on  the 
land  of  plaintiff  by  extending  the  excava- 
tion over  the  property  line.  There  is  some 
evidence  adduced  by  plaintiff  tending  to  show 
that  the  west  wall  of  the  excavation  was 
on  the  same  perpendicular  line  as  that  of 
the  brick  wall,  and,  therefore,  that  the  exca- 
vation was  one  inch  over  on  plaintiff's  prop- 
erty, but  we  miist  disregard  such  evidence 
since,  as  we  have  shown,  the  cause  of  action 
pleaded  does  not  include  trespass  nor  negli- 
gence of  defendant  in  extending  the  excava- 
tion beyond  his  own  property.  No  rule  is 
better  settled  than  that  which  restricts  a 
plaintiff  to  recovery  upon  the  cause  of  action 
he  pleads  In  his  petition,  and,  applying  that 
rule,  we  confine  ourselves  to  the  hypothesis 
that  defendant  was  guilty  of  a  negligent 
breach  of  a  duty  he  owed  plaintiff  in  the 
manner  in  which  he  made  use  of  his  own 
property.  Plaintiff  claims  In  his  brief  that 
defendant  was  negligent  in  two  respects: 
"First,  because  of  undermining  the  wall; 
second,  because  defendant  did  not. protect  the 
earth,  but  left  it  exposed  to  the  elements 
which  caused  it  to  crumble  and  fall." 

[2]  It  does  not  appear  that  the  removal  of 
the  earth  from  beneath  the  projecting  part 
of  the  foundation  was  the  immediate  cause 
of  tbe  Injury  nor  that  the  wall  would  have 
fallen  but  for  the  disintegrating  action  of 
slow  atmospheric  processes.  Consequently  the 
negligence  that  may  be  considered  as  the 
proximate  cause  of  the  event  consisted,  not 
of  the  act  of  defendant  in  withdrawing  lat- 
eral support  by  digging  to  his  line,  but  of  the 
failure  of  the  person  charged  in  law  with 
the  duty  of  protecting  the  bank  or  of  shor- 
ing up  the  wall.  Both  of  the  adjoining  own- 
ers had  full  knowledge  of  the  situation  and 
of  the  likelihood  of  the  bank  to  give  way  in 
time  to  the  ravages  of  elemental  action  and 
each  had  ample  opportunity  In  which  to 
prevent  the  injury. 

[3]  Defendant  was  under  no  duty  to  plain- 
tiff or  to  plaintiff's  landlord  to  maintain  an 
adequate  support  for  the  wall.  We  do  not 
know  the  terms  of  the  tenancy  existing  be- 
tween plaintiff  and  its  landlord  but,  measur- 
ing the  rights  and  duties  of  plaintiff  by  those 
of  the  landlord,  we  hold  that  it  was  the  duty 
of  tile  owner  of  the  wall  to  maintain  itt: 
support.    "The  owner  of  a  building  has  no 
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natural  easement  for  the  latoral  support  of 
It  by  the  land  of  his  neighbor.  He  Is  under 
obligation  to  shore  or  protect  It  on  notifica- 
tion of  an  Intended  adjoining  excavation  by 
the  proprietor  of  the  adjacent  land."  Qates 
y.  Fnlkerson,  129  Mo.  App.  820,  107  S.  W. 
1032.  But  personal  knowledge  of  the  prog- 
ress of  the  Intended  improTement  is  the 
legal  equivalent  of  notice.  The  owner  of  a 
building  would  not  be  suffered  to  complain 
of  the  lack,  of  formal  notice  after  he  had  sat 
by  and,  without  objection  or  effort  to  protect 
bis  property,  had  watched  his  neighbor  do 
that  which  he  had  a  legal  right  to  do.  Lar- 
son v.  Street  Ry.  Co.,  110  Mo.  234,  19  S.  W. 
416,  16  Ia  R.  A.  830,  33  Am.  St  Rep  439; 
Oerst  V.  City,  185  Mo.  191,  84  S.  W.  84,  106 
Am.  St  Rep.  680. 

Following  an  unbroken  line  of  decisions  to 
wUch  those  cited  belong  we  must  hold  that 
the  proximate  cause  of  the  Injury  was  neg- 
ligence of  the  owner  of  the  wall  and  that 
defendant  was  not  guilty  of  any  negligence 
since  he  owed  no  duty  to  plaintiff  to  main- 
tain supports  for  the  walL  The  demurrer 
was  properly  sustained. 

The  judgment  Is  affirmed.    All  concur. 


BRANDT  T.  KANSAS  OITX  BBBWERIES 
CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.  4.  1911.) 

1.  Master  and  Sbbvant  (|  19e»>— "Fbixow 
Sbbvakt"— Who  abb. 

A  brewery  maintained  brewing  and  bottling 
departments  under  separate  foremen,  and  the 
brewers  and  bottlers  woiked  under  different  con- 
tracts of  employment,  made  in  their  behalf  by 
their  respective  unions.  A  shipping  clerk,  super- 
vising the  loading  of  cars,  selected  men  from  the 
two  departments  to  load  cars  under  his  super- 
vision. Beld,  that  the  men,  while  loading  cars, 
were  "fellow  servants,"  within  the  rule  that 
fellow  servants  are  those  who  are  so  related  in 
their  work  that  they  may  observe  and  have  an 
influence  over  each  other's  conduct  and  report 
delinquencies  to  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  486-488;  Dec.  Dig.  8 
196.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;   vol.  8,  p.  7662.] 

2.  Mastbb  and  Sebvant  ({  137*)— Injubt  to 
Sebvani— Neolioence. 

A  brewer,  entitled  to  load  cars  to  their  ca- 
pacity, is  not  negligent  where  he  places  casks  of 
bottled  beer  on  their  sides  on  the  top  of  two 
tiers  of  standing  casks,  where  there  is  no  other 
way  to  load  the  car  to  its  capacity,  though  there 
is  a  possibility  that  a  cask  placed  on  its  side 
may  roll  off. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  209-274;  Dec.  Dig.  | 
137.*1 

3.  Mastxb  and  Sebvant  (f  206*)— Injubt  to 
Sebvant— AsstrUFTioN  of  Rise. 

A  brewery  loaded  cars  of  bottled  beer  in 
casks  by  placing  them  in  tiers.  In  the  first  and 
second  tieis,  the  casks  were  placed  on  end,  while 
the  casks  In  the  third  layer  were  placed  on  their 


sides.  An  employs^  knowlBg  of  the  custom, 
injured  by  a  cask  in  the  third  tier  lolUng 
Held,  that  the  possibility  of  a  cask  placed  o 
side  rolling  off  was  a  risk  incident  to  the 
ployment,  and  was  not  a  risk  caused  by 
brewery's  negligence  in  selecting  an  unsafe  b 
od  for  the  worlc 

[EM.  Note.— For  other  eases,  see  Master 
Servant  Cent  Dig.  |  660 ;  Dec.  Dig.  {  206^' 

Appeal  from  Circuit  Ccurt,  Jackson  O 
ty;  John  O.  Park,  Judge. 

Action  by  Wm.  J.  Brandt  against  the  I 
sas  City  Breweries  Company.  From  an 
der  granting  a  new  trial  after  verdict 
plaintiff,  he  appeals.    Affirmed. 

li.  A.  Lau^in,  for  appellant  J.  E. 
Fadden  and  O.  Q.  Claflin,  Jr.,  for  respond 

JOHNSON,  J.  Plaintiff,  a  brewer  em[ 
ed  at  a  brewery  operated  by  defendan 
Kansas  City,  was  injured  while  engagei 
loading  keg  beer  into  a  car,  and  alleges 
his  Injuries  were  caused  by  the  neglig< 
of  defendant  in  falling  to  provide  blm  a 
Bonably  safe  place  in  which  to  work, 
answer  contains  a  general  denial. and  i 
of  assumed  risk  and  contributory  neglige 
At  the  close  of  the  evidence  the  court 
fused  the  request  of  defendant  for  a  pen 
tory  instruction  and  submitted  Issues  of 
to  the  jury.  A  verdict  was  returned 
plaintiff,  but  afterwards  defendant's  me 
for  a  new  trial  was  sustained,  on  the  grc 
"that  the  court  erred  in  not  sustaining 
said  demurrer  to  the  evidence  •  •  • 
in  not  finding  the  plaintiff  to  be  injnre< 
a  fellow  servant."    Plaintiff  appealed. 

Material  facts  disclosed  by  the  evid 
may  be  stated  as  follows:  Plaintiff  bad  1 
employed  as  a  brewer  by  defendant  for  i 
than  a  year  preceding  the  injury,  and 
quently  had  been  required  to  assist  in  1 
ing  beer  in  railroad  cars  for  shipment.  <i 
often  keg  beer  and  bottled  beer  were  lot 
in  the  same  car  to  make  a  load,  and 
Is  what  was  being  done  in  the  present  < 
There  is  evidence  tending  to  show  that 
brewing  and  bottling  departments  were 
der  separate  foremen,  and  that  the  b 
ers  and  bottlers  belonged  to  separate  L 
unions  and  worked  under  different  conti 
of  employment  made  with  defendant 
their  behalf  by  their  respective  unions, 
shipping  clerk,  however,  attended  to  sv 
vising  the  loading  of  cars.  Where,  as  I 
the  load  was  to  be  partly  of  keg  and  pe 
of  bottled  beer,  the  clerk  selected  men  i 
the  two  departments  to  do  the  loading; 
we  are  accurate  in  saying  that  cars  '^ 
loaded  under  the  direction  and  supervl 
'of  a  single  foreman  (the  shipping  4d< 
though  the  men  for  the  work  were  dr 
from  different  departments  of  the  brevi 
Some  bottled  beer  was  packed  in  cases 
some  in  casks.  In  this  instance  the  I)of 
beer  loaded  into  the  car  was  In  casks, 
one  half  of  the  car  was  filled  with    i 
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casks  before  the  brewers  began  loading  the 
other  balf  with  kegs  of  unbottled  beer. 
When,  as  often  happened,  the  roof  of  the 
car  was  not  high  enough  to  admit  three  tiers 
of  casks  stood  on  end,  it  was  the  custom 
of  the  loaders,  followed  dnrlng  the  whole 
period  of  plalntUTs  employment  and  known 
to  plaintiff,  to  place  the  third  layer  of 
casks  on  their  sides  on  top  of  the  second 
layer.  The  casks  under  consideration  were 
loaded  In  the  manner  Just  described,  and 
one  of  these  top  caaks,  which  had  been 
placed  on  its  side,  rolled  off  and  fell  on  plain- 
tiff while  he  waa  placing  a  keg  of  beer  In 
position.  There  is  no  evidence  before  us 
tending  to  show  negligence  of  the  men  in 
the  placing  of  this  partlcniar  cask;  bat 
the  negligence,  If  any,  on  which  plaintiff's 
canse  must  be  founded,  was  in  the  method 
of  placing  the  top  casks  on  their  sides,  a 
position  less  secure  and  less  safe  to  men 
working  in  the  car  than  that  of  casks  placed 
on  end.  The  petition  alleges:  "It  was  the 
duty  of  the  foreman  in  charge  of  said  work 
to  see  that  the  casks  were  carefully  piled 
in  a  safe  and  secure  manner,  so  that  they 
voald  not  fall  npon  persons  who  might  en- 
ter the  car;  that  it  waa  the  duty  of  the 
foreman  under  whom  plaintiff  was  working 
to  provide  plaintiff  with  a  reasonably  safe 
place  in  which  to  work;  that,  thereafter,  the 
gang  in  which  plaintiff  was  working  was  sent 
by  the  foreman  to  the  same  car  to  load  the 
remainder  of  the  space  in  said  car  with  kegs 
of  beer;  that  while  plaintiff  was  engaged  in 
said  work,  and  was  stooping  over  handling 
a  keg,  said  cask,  which  had  been  negligently 
placed  in  an  unsafe  and  insecure  position  as 
aforesaid,  fell  and  struck  plaintiff,  injuring 
him  internally." 

The  gist  of  the  pleaded  cause  is  that  de- 
fendant, the  master,  negligently  failed  to  ex- 
ercise reasonable  care  to  provide  plaintiff, 
its  servant,  a  reasonably  safe  place  in  which 
to  work,  and  it  is  the  theory  of  plaintiff 
that  the  men  who  loaded  the  casks  were  not 
fellow  servants  of  plaintiff,  but  being  em- 
ployed in  a  different  department,  and  being 
nnder  different  supervision,  should  be  re- 
garded merely  as  servants  whose  duties  in 
loading  the  car  related  to  the  performance 
of  the  defendant's  nondelegable  duty  towards 
plaintiff  of  furnishing  him  a  reasonably  safe 
place  for  doing  his  work,  and  therefore  that 
their  negligence  should  be  treated  as  defend- 
ant's negligence. 

[1]  The  rule  Invoked  by  plaintiff,  that 
"they  are  coservants  who  are  so  related  and 
associated  In  their  work  that  they  can  ob- 
serve and  have  an  Influence  over  each  oth- 
er's conduct  and  report  delinquencies  to  a 
common  correcting  power,  and  they  are  not 
coservants  who  are  engaged  in  different  and 
distinct  departments  of  work"  (Relyea  v. 
RaUway,  112  Mo.  86,  20  S.  W.  480,  18  U  R. 
A.  817;   Koerner  v.  Car  Co.,  209  Mo.  141, 

•ToroUier 


107  S.  W.  481,  17  Lu  R.  A.  [N.  S.]  20'_»),  may 
be  conceded;  but,  in  the  view  we  entertain 
of  the  facts  of  the  case,  it  does  not  aid  the 
position  of  plaintiff.  There  was  but  one 
foreman  In  charge  oil  the  work  of  loading 
cars.  All  of  the  servants  engaged  In  that 
work  under  his  control  and  supervision  were 
fellow  servants,  regardless  of  whether  or  not 
they  were  drawn  from  different  departments 
of  the  brewery.  In  the  work  of  loading  they 
could  observe  each  other  and  have  an  In- 
fluence over  each  other's  work,  and  they 
had  a  common  vice  principal,  to  whom  any 
of  them  might  complain  of  the  delinquencies 
of  his  coworkers. 

[2]  But  if  it  could  be  said  that  we  oiter- 
tain  an  incorrect  view  of  the  duties  of  the 
shipping  derk,  and  that  he  had  no  right  to 
supervise  or  control  the  work  of  loading  the 
car,  still  we  think  the  demurrer  to  the  evi- 
dence would  have  to  be  sustained,  on  the 
ground  that  the  proof  will  not  sustain  a 
reasonable  conclusion  that  defendant  was 
negligent  In  providing  an  unsafe  method  of 
loading  cars.  The  right  of  the  master  to 
conduct  his  business  In  his  own  way  is  lim- 
ited only  by  his  duty  to  exercise  reasonable 
care  to  conduct  his  business  In  a  reasonably 
safe  way.  He  Is  not  compelled  to  choose  the 
safest  method,  but  some  method  that  ordi- 
nary care  and  prudence  would  regard  as 
reasonably  safe.  There  was  no  other  way 
to  load  the  car,  except  by  leaving  out  tlie 
top  layer  of  casks  and  sending  the  car 
out  without  a  full  load.  Defendant  had  the 
right  to  load  the  car  to  Its  capacity  in  tbe 
usual  way,  and  to  employ  men  to  do  that 
work. 

[3]  Obviously  tbe  possibility  that  a  cask 
placed  on  its  side  might  roll  off  the  top  of 
the  two  tiers  of  standing  casks  was  a  risk' 
incident  to  the  work  of  loading  cars  to  their 
capacity,  and  therefore  was  not  a  risk  caused 
by  negligence  of  defendant  In  selecting  an 
unsafe  method  for  doing  the  work.  Being  an 
inherent  risk,  obvious  and  known  to  plain- 
tiff. It  was  one  of  the  hazards  he  assumed 
as  part  of  bis  contract  of  employment 

It  follows  that  the  court  did  not  err  in 
granting  a  new  trial,  and  the  Judgment  is 
affirmed.    All  concur. 


STATE  ex  reL  GEORGE,  City  Collector,  v. 
DIX. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  8,  1911.    Rehearing  Denied 

Dec.  14,  1911.) 

1.  Licenses   (S  32*)  — Liobnsk  Tax  — Obdi- 
rancb— coixbotion. 

Rev.  St  1900,  IS  9354,  9355,  authorizing 
boards  of  aldermen  of  cities  of  the  fourth  class 
to  provide  by  ordinance  for  the  levy  and  collec- 
tion of  all  taxes,  licenses,  wharfage,  and  other 
duties,  and  for  neglect  or  refusal  to  pay  the 
snme,  to  Hz  such  penalties  as  are  or  may  be  au- 
thorized by  law  or  ordinance,  confer  authority 
on  the  board  of  aldermen  to  provide  by  ordi- 
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nance  for  the  collection  of  the  tax  by  action  in 
addition  to  the  penal  remedy  by  fine,  etc. 

[Ed.  Note.— For  other  cases,  see  Licenaes, 
Cent  Dig.  i  66;   Dec  Dig.  I  82.*] 

2.. Licenses  ({  32*)— License  Tax— Bbmsdies. 
Statutoiy  remedies  for  the  collection  of  ad 
valorem  taxes  are  not  applicable  to  license 
taxes,  unless  expressly  made  so  in  the  statutes 
or  ordinances  relating  to  licenses,  there  being  a 
distinction  between  an  occupation  or  license  tax 
and  an  ad  valorem  property  tax. 

[Ed.  Note. — For  other  cases,  see  Ucenses, 
Cent.  Dig.  {  66;  Dec  Dig.  S  32.*] 

3.  Taxation  (|  1»)— Natdbe  o»  "Tax." 

A  tax  is  not  a  debt  founded  on  contract, 
bat  is  an  impost  levied  by  the  government  oper- 
ating in  invitum. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  t  1 ;   Dec  Dig.  {  I.* 

For  other  definitions,  aee  Words  and  Phrases, 
vol.  8,  pp.  6867-6886;    voL  8,  p.  7813.] 

4.  Licenses  ({  32*)— Business  License— Col- 
lection—Remedies. 

A  general  city  ordinance  provided  that  a 
special  tax  was  levied  on  all  business  conducted 
within  the  city  of  $24  per  year,  to  be  collected 
and  paid  to  the  city  treasurer  as  a  part  of  the 
general  revenue  fund,  the  only  remedy  provided 
in  the  ordinance  for  enforcing  the  tax  being  a 
provision  that  any  one  attempting  to  do  busi- 
ness without  paying  the  tax,  and  upon  convic- 
tion, should  pay  a  fine  of  not  leas  than  |10  or 
more  than  $25  for  each  offense.  Held,  that 
such  ^nal  remedy  was  adequate  and  therefore 
exclusive,  and  that  an  action  could  not  be  main- 
tained against  a  ddinquent  for  the  recovery  of 
the  tax  unpaid. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  i  32.*] 

Appeal  from  Orcuit  Court,  Platte  County ; 
A.  D.  Burnes,  Judge. 

Action  by  the  State,  at  the  relation  and  to 
the  use  of  WUllam  George,  City  Collector 
of  the  City  of  Dearborn,  against  M.  L.  Dix. 
Judgment  for  defendant,  and  plaintlfF  ap- 
peals.   Affirmed. 

Warren  Bogers  and  Guy  B.  Park,  for  ap- 
pellant   James  H.  Hull,  for  respondent 

JOHNSON,  J.  Dearborn,  a  city  of  the 
fourth  class,  brought  this  action  In  a  justice 
court  to  recover  Judgment  in  the  amount  of 
an  occupation  tax  which  defendant,  the  pro- 
prietor of  a  general  store  In  that  dty  refused 
to  pay.  A  general  ordinance  of  the  city  pro- 
vided that  "a  special  license  or  tax  Is  hereby 
levied  upon  all  business  conducted  within 
the  dty  of  Dearborn"  of  $12  for  each  six 
months  or  |24  per  year  and  imposed  on  the 
dty  collector  the  duty  of  collecting  such  tax- 
es lu  advance  on  the  Ist  days  of  January  and 
July  of  each  year  and  of  paying  over  the 
proceeds  to  the  dty  treasurer  "as  a  part  of 
the  general  revenue  fund."  The  only  rem- 
edy provided  in  the  ordinance  for  enforcing 
the  payment  of  the  tax  appears  In  the  fol- 
lowing section:  "Any  one  attempting  to  do 
business  without  paying  the  above  tax  shall 
be  arrested  and  upon  conviction  shall  pay 
a  fine  of  not  less  than  $10.00,  nor  more  than 
$28.00  for  each  offense."     The  present  suit 


is  not  for  the  enforcement  of  snch  penalty, 
but  is  in  the  nature  of  an  action  In  assomp- 
8it  to  obtain  a  personal  judgment  for  the  de- 
linquent tax. 

The  point  at  issue  is  whether  the  remedy 
provided  In  the  ordinance  is  exduslve  or 
merely  cnmulative.  If  excluslTe,  an  action 
for  a  money  judgment  for  the  dellnqaent 
tax  will  not  lie,  bat  if  cumulative  the  pres- 
ent suit  was  properly  brought,  and,  as  the 
facts  are  undisputed,  the  judgment  shonid 
have  been  for  the  dty.  The  drcnit  court 
held  the  remedy  provided  In  the  ordinance 
to  be  exduslve  and  rendered  jndgmoit  for 
defendant    Plaintiff  appealed. 

[1]  The  statutes  (Rev.  St  1909,  |{  9354, 
9355)  authorize  the  boards  of  aldermen  of 
cities  of  the  fourth  class  "to  provide  by  ordi- 
nance for  the  levy  and  collection  of  all  taxes, 
licenses,  wharfage,  and  other  duties  not  here- 
in enumerated,  and  for  neglect  or  refusal  to 
pay  the  same  shall  fix  such  penalties  as  are 
now  or  may  hereafter  be  authorized  by  law 
or  ordinance,"  but  contain  no  express  provi- 
sion that  a  license  or  occupation  tax  so  lev- 
ied shall  constitute  a  debt  or  be  enforceable 
by  a  civil  action  regardless  of  other  remedies 
provided  by  ordinance.  Undoubtedly  the 
powers  conferred  by  the  statute  gave  author- 
ity to  the  board  of  aldermen  to  provide  by 
ordinance  for  the  collection  of  the  tax  in  the 
manner  now  attempted  in  addition  to  the 
penal  remedy  mentioned  in  the  ordinance 
before  us,  but  the  board  did  not  exercise  such 
authority,  and  our  inquiry  must  tnrn  to  the 
question  of  Whether  or  not  the  dty  is  right 
in  the  contention  that  it  has  a  common-law 
remedy  it  is  seelcing  to  enforce,  to  which 
the  ordinance  remedy  is  merely  cumulative. 

On  its  face  the  ordinance  dlsdoses  that 
the  main  purpose  of  the  enactment  was  to 
raise  revenue  for  the  dty,  and,  therefore, 
that  the  Ucense  fee  In  reality  is  a  tax  im- 
posed by  the  taxing  power,  of  the  municipal- 
ity. Kansas  City  t.  Grush,  161  Mo.,  loc.  dt 
134,  62  S.  W.  286 ;  City  of  Lamar  ▼.  Adams. 
90  Mo.  App.,  loc.  cit.  40.  In  the  case  last 
dted  this  court  say:  "The  imposition  of  such 
a  tax  may  be  referable  to  the  taxing  power, 
the  police  power,  or  both ;  to  the  police  pow- 
er alone  If  the  object  is  merely  to  regnlate 
and  the  amount  received  merely  pays  the 
expense  of  enfordng  the  regulations,  and  to 
the  taxing  power  alone  If  its  main  object  Is 
revenue.  St.  Louis  v.  Green,  7  Mo.  App. 
468;   Id.,  70  Mo.  562." 

[2]  But  though  a  tax,  the  courts  of  this 
state  always  have  drawn  distinctions  be- 
tween a  strictly  occupation  or  license  tax  and 
an  ad  valorem  property  tax  (State  ▼.  Alt, 
224  Mo.  493,  123  S.  W.,  loc  dt  880);  and 
statutory  remedies  for  the  collection  of  ad 
valorem  taxes  are  not  applicable  to  license 
taxes  unless  expressly  made  applicable  in 
the  statutes  or  ordinances  relatli\g  to  the 
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latter  class.  We,  tberefore,  dlamlas  as  In- 
applicable "general  ordinance  No.  24"  Intro- 
duced tn  evidence  on  tbe  ground  that  It  re- 
lates only  to  tlie  collection  of  ad  valorem 
taxes. 

[3]  Beginning  with  the  case  of  City  of  Ca- 
roudelet  v.  Plcot,  38  Mo.  125,  and  ending 
with  State  ex  rel.  v.  Tmst  Co.,  209  Mo.,  loc. 
eit  490,  108  S.  W.  97,  the  courts  of  this  state 
in  an  unbroken  line  of  decisions  have  held 
that  a  tax  is  not  a  debt  or  in  the  nature  of 
a  debt,  but  is  an  Impost  levied  by  govern- 
ment, and  that  it  is  not  founded  on  contract, 
but  operates  in  Invitum.  The  duties  of  citi- 
zenship impose  an  obll^tlon  on  each  citizen 
to  pay  Ills  taxes.  As  vre  said  in  Phelps  v. 
Bramback,  107  Mo.  App.  25,  80  S.  W.  680, 
"whether  taxes  should  be  considered  as  an 
ordinary  debt,  or  not  so  considered,  can 
make  no  difTerence  In  the  duty  and  obligation 
of  the  delinquent"  But  farther  we  said: 
"However  the  payment  and  collection  and 
mode  of  collection  of  taxes  are  necessarily 
regulated  by  statute,  and  if  the  statute  names 
a  remedy  which  may  be  fairly  said  to  be  ex- 
clusive, no  other  can  be  had."  And  a  sped- 
fled  remedy  will  be  held  to  be  exclusive 
where  do  otber  is  provided,  and  the  ordi- 
nance is  entirely  silent  with  respect  of  any 
other.  State  ex  rel.  v.  Snyder,  139  Mo.,  loc. 
dt  554.  41  8.  W.  216.  The  rule  in  this  state 
is  that  where  the  statute  or  ordinance  whol- 
ly fails  to  provide  a  remedy,  an  Implication 
arises  that  the  legislative  body  intended  that 
a  civil  suit  at  law  would  lie  for  tbe  collec- 
tion of  the  tax,  but  where  an  adequate  rem- 
.edy  Is  provided  tbe  Implication  must  be  the 
other  way.  That  Is  to  say  that  the  legisla- 
tive body  considered  the  whole  subject  of 
remedy  and  chose  that  which  it  deemed  best 
to  the  exclusion  of  all  other  possible  cumu- 
lative remedies.  This  rule,  which  always 
has  been  sanctioned  by  the  Supreme  Court, 
is  thus  stated  in  Cooley  on  Taxation  (2d  Ed.) 
16 :  "But,  In  general,  the  conclusion  has  been 
reached  that  when  the  statute  undertakes  to 
provide  remedies,  and  those  given  do  not  em- 
brace an  action  at  law,  a  common-law  action 
for  the  recovery  of  the  tax  as  a  debt  will 
not  He.  This  is  the  generally  accepted  doc- 
trine, tliough  there  are  exceptions  to  this  gen- 
eral rule,  for  instance  where  right  to  bring 
suit  is  expressly  given  by  statute,  or  where 
the  implication  of  an  Intent  to  give  a  remedy 
by  snlt  may  be  so  strong  as  to  be  conclusive; 
as  where  the  statute  provides  for  tax,  but  is 
silent  as  to  the  method  of  collection."  Quot- 
ed approvingly  In  State  ex  rel.  v.  Snyder, 
supra. 

[4]  We  think  the  penal  remedy  given  in 
the  ordinance  was  adequate,  and  therefore 
exclusive.  It  follows  that  the  court  did  not 
err  in  giving  judgment  for  the  defendant 
Accordingly  tbe  Judgment  is  affirmed.  All 
concur. 


MclNlNCH  et  el.  y.  SCHALL  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  4.  1911.) 

MOBTOAOXS  (S  406*)— Obuoation  Secobbd— 

FObbclosube. 

A  mortgage  which  recites  that  the  mort- 
gagee has  indorsed  for  the  mortgagor  two  notes 
set  out,  and  that  it  is  contemplated  that  the 
notes  may  be  renewed  from  time  to  time,  and 
that  the  mortgagor  ia  dMirous  of  securing  the 
mortgagee  against  responsibility  as  indorser,  and 
which  provides  that  to  secure  the  indorser  from 
tbe  payment  of  the  notes  the  mortgagor  grants 
described  land  on  the  express  condition  that,  if 
the  mortgagor  shall  pay  to  the  mortgagee  or  a 
third  person  the  notes  and  indemnify  the  mort- 
gagee from  the  payment  thereof,  tbe  estate  shall 
cease,  is  a  mortgage  to  indemnify  the  mortgagee 
as  indorser,  and,  in  the  absence  of  evidence  that 
the  mortgagee  was  compelled  to  pay  the  notes, 
the  mortgage  may  not  be  foreclosed.^ 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |  U68 ;    Dec.  Dig.  §  405.»] 

Appeal  from  Circuit  Court,  Buchanan 
County;   L.  J.  Eastln,  Judge. 

Action  by  Amos  A.  Mclnincb  and  others 
against  Matilda  Schall  and  others.  From 
a  judgment  for  defendants,  plaintiCCs  ap- 
peaL    Affirmed. 

Spencer  ft  Landis,  for  appellants.  H.  K. 
White,  for  respondents. 

ELLISON,  J.  This  action  was  instituted 
to  foreclose  a  mortgage  on  property  in  the 
city  of  St  Joseph,  executed  in  1872.  The 
judgment  In  the  trial  court  was  for  the  de- 
fendants. 

Plaintiffs  claim.  In  their  bill  to  foreclose, 
that  on  the  Ist  day  of  March,  1872,  one  Ben- 
jamin Fetzner  was  tbe  owner  of  two  lots  in 
St  Joseph,  and  that  on  that  day  be  exe- 
cuted to  Louis  Mentzel  his  note  for  $600, 
payable  90  days  after  date,  with  interest 
The  bill  further  alleges  that  on  said  March 
1,  1872,  Mentzel  became  Fetzner's  Indorser 
on  a  note  to  one  Beattie  for  $2,0(X).  It  then 
alleges  that  Fetzner  and  his  wife  executed 
a  mortgage  on  tbe  property  to  Mentzel  to 
secure  payment  to  Mentzel  of  the  note  for 
$600  and  to  indemnify  him  as  Indorser  of 
the  note  to  BeatUe  for  $2,000.  It  Is  then 
alleged  that  in  1873  Mentzel,  as  mortgagee, 
and  with  Fetzner's  permission,  entered  into 
possession  of  the  mortgaged  property,  and 
while  yet  in  possession  he  died  In  1876,  bis 
rights  therein  as  mortgagee  descending  to 
his  heirs,  and  that  by  mesne  conveyances 
from  tbe  heirs  tbe  plaintiffs  have  become 
owners  of  the  mortgage  and  the  Indebted- 
ness. It  Is  next  alleged  that  Fetzner,  the 
mortgagor,  and  his  wife,  are  both  dead,  and 
that  their  heirs  are  tbe  defendants  in  the 
present  action,  and  that  the  notes  had  not 
been  paid  at  the  time  of  bis  death,  and  that 
no  administration  had  ever  I>een  had.  It 
is  then  further  stated  that  plaintiffs  should 
be  charged  with  the  rental  value  of  the 
property  stated  to  be  $10  per  year,  and  de- 
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fendants  with  taxes.  The  prayer  Is  for  au 
accounting  and  a  foreclosure  of  the  mort- 
gage for  nonpayment  of  the  notes  above 
mentioned.  Plaintiffs  excuse  nonpayment  of 
the  notes  by  Fetzner,  the  mortgagor,  for  the 
long  period  of  38  years,  by  alleging  that  he 
long  since  died  and  there  has  been  no  ad- 
ministration on  his  estate,  and  also  that 
Mentzel  and  his  successors  have  been  In  pos- 
session of  the  property  as  mortgagees. 

It  will  be  noticed  that  the  allegation  of 
the  petition  is  that  the  mortgage  was  given 
to  secure  payment  of  one  note  to  Mentzel 
as  the  payee,  and  to  Indemnify  him  as  In- 
dorser  of  the  other  in  case  he  bad  it  to  pay. 
But  In  our  opinion  the  mortgage  Itself  does 
not  Justify  those  allegations.  It  seems  clear 
that  neither  of  the  notes  nor  the  mortgage 
represented  a  direct  indebtedness  to  Ment- 
zel. It  is  true  the  one  for  $600  was  payable 
on  its  face  "to  the  order  of  Louis  Mentzel" ; 
liut  it  was  written  on  a  blank  of  the  St. 
Joseph  Fire  &  Marine  Insurance  Company 
and  was  payable  at  the  office  of  that  com- 
pany. It  is  altogether  probable  that  it  was 
made  payable  to  Mentzel  that  he  might  in- 
dorse it  for  accommodation,  and  thereby  be- 
come liable  for  its  payment  At  any  rate, 
the  mortgage  Itself  contains  a  copy  of  the 
notes,  and  it  begins  by  reciting:  "That  where- 
as, the  said  Louis  Mentzel  has  indorsed  for 
said  Benjamin  Fetzner  ttoo  certain  promis- 
sory notes  in  words  and  figures  following." 
The  notes  are  then  copied,  and  the  mortgage 
continues:  "And  which  said  notes  It  Is  con- 
templated may  be  renewed  from  time  to 
time,  and  the  said  Benjamin  Fetzner  is  de- 
sirous of  securing  the  said  Louis  Ment- 
zel against  all  responsibility  as  indorser  of 
the  notes  aforesaid:  Now,  therefore,  the 
said  Benjamin  Fetzner,  for  the  purpose  of 
securing  the  said  Louis  Mentzel,  indorser, 
from  the   payment   of  the  notes  aforesaid, 

♦  •  •  have  granted,  bargained,  and  sold, 
etc.  (describing  the  land) ;  •  •  •  provid- 
ed, this  conveyance  la  made  on  the  express 
condition  that  if  the  said  Benjamin  Fetz- 
ner, his  heirs,  etc.,  shall  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  A.  Beat- 
tie  and  Louis  Mentzel  the  aforesaid  prom- 
issory notes  on  the  day  In  said  notes  appoint- 
ed for  the  payment  thereof,  or  by  other  law- 
ful means  save  and  keep  harmless  and  In- 
demnify the  said  Louis  Mentzel  from  the 
payment  of  said  notes,  or  any  part  thereof, 

*  *  *  then  this  indenture  and  estate  shall 
cease  and  determine." 

We  consider  that  the  language  of  the  mort- 
gage Is  only  subject  to  one  interpretation, 
and  that  1b  that  Mentzel  was  Indorser  of 
both  notes  and  was  indemnified  against  loss 
by  having  to  pay  either  of  them.  The  only 
words  appearing  to  bear  out  plaintiffs'  the- 
ory are  those  near  the  close  of  the  fore- 
$:oing  quotation  reciting  that  the  notes  were 
to  be  paid  to  "A.  Seattle  and  Louis  Ment- 


zel" but  these  ought  not  to  control  the 
equivocal  declaration  that  Mentzel  waa 
dorser  of  both  notes  and  the  mortgage  > 
to  Indemnify  him  as  such.  The  parties 
this  contest  were  engaged  in  litigation 
quiet  title  to  this  property,  and  this  mi 
gage  figured  In  that  controversy  (indeed,  t 
case  is  relied  on  here  by  defendants  as 
adjudlcata),  and  the  Supreme  Court  legi 
ed  the  mortgage  as  one  of  indemnity  o 
(Hayes  v.  Schall,  229  Mo.  114,  122-123, 
S.  W.  222,  224);  Judge  YalUant  stating 
the  course  of  the  opinion  "that  this  mi 
gage  waa  not  to  secure  a  debt  that  Fetz 
owed  Mentzel,  but  to  tademnify  him  ogaJ 
his  contingent  liability  for  his  Indorseme) 
Regarding  the  mortgage  as  one  to  Indemi 
the  mortgagee  as  Indorser,  In  case  he  sho 
be  compelled  to  pay  them  by  reason  of  t 
relation,  it  was  an  indispensable  prere< 
site  that  plaintiffs  should  have  shown  1 
Mentzel,  or  his  representative,  has  met 
contingency  provided  for  by  paying  the  ni 
in  whole  or  In  part.  In  Hayes  v.  Sd 
supra,  the  Supreme  Court  stated  that  tl 
was  no  evidence  in  that  case  that  Men 
had  been  compelled  to  pay  the  debt,  "or  '. 
ever  acquired  the  right  to  foreclose  the  m 
gage."  No  such  showing  was  made  In  i 
case,  and  the  judgment  necessarily  was 
the  defendants. 
It  is  therefore  affirmed.    AU  concur. 


RIDDLD  V.  MOFFITT. 

(Kansas  City   Court  of  Appeals.     Misson 
Nov.  6,  1911.     Rehearing  Denied 
Dec.  14,  1911.) 

1.  Absault  and  Battebt  (|  26*)— Jtrsxin 

TION— BUBDEN    OF   PEOOF. 

A  defendant  who  pleads  justification  in 
action  for  assault  and  battery  has  the  but 
of  proving  it  unless  it  appears  from  plaint 
evidence. 

[Ed.  Note. — For  other  cases,  see  Assault 
Battery,  Cent.  Dig.  g  36;   Dec.  Dig.  f  28.»] 

2.  Assault  and  Battebt  (§{  3,  39*)— E^ 
PLABT  Damages. 

Where   an   assault  was   unjustifiable, 
mere  fact  that  it  resulted  from  sudden  pasi 
does  not  show  absence  of  malice  implied  f 
an  unjustifiable  assault,  and  exemplary  dami 
are  recoverable. 

[Ed.  Note. — For  other  cases,  see  Assault 
Battery,  Cent.  Dig.  §§  2,  54;    Dec.  Dig.  {< 
39.*] 

Appeal  from  Circuit  Court,  Sullivan  Co 
ty;  Fred  Lamb,  Judge. 

Action  by  John  S.  Riddle  against  Ed  \ 
fltt  From  a  judgment  for  defendant,  pli 
tiff  appeals.    Reversed  and  remanded. 

J.  M.  Wattenbarger,  John  W.  Clapp,  ; 
Calfee  &  Painter,  for  appellant.     Jno. 
Bingham,  Jno.  P.  Butler,  and  Ekrl  F.  ] 
son,  for  respondent 

ELLISON,  J.  PlalntUTs  action  Is  for  d 
ages  resulting  from  an  assault  and  bat< 
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b;  defendant     The  judgment  in  the  trial 
conrt  was  for  the  defendant 

The  record  recites  that  evidence  was  Intro- 
duced by  plaintiff  tending  to  prove  the  as- 
sanlt  and  battery  as  charged.  It  further 
shows  that  son  assault  demesne  was  the  de- 
fense. 

[1}  It  was  declared  by  instructions  1  and 
7  for  defendant  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  that  the  assault 
upon  him  was  not  made  by  defendant  in 
self-defense.  This  was  error.  The  Justifica- 
tion for  assault  and  battery  must  be  shown 
by  the  defendant  who  pleads  It,  unless  it 
appears  in  the  evidence  for  plaintiff.  The 
gronnd  upon  which  this  statement  of  law  is 
based  is  fully  stated  In  Morgan  v.  Mnlhall, 
214  Mo.  451,  459,  114  S.  W.  4,  and  Orschelh 
T.  Scott,  90  Mo.  App.  352,  306. 

[2]  The  following  instruction  was  improp- 
erly given  for  the  defendant:  "If  the  Jury  find 
from  the  evidence  that  as  the  result  of  pas- 
sion, suddenly  arising,  defendant  and  plaintiff 
bad  a  difficulty  in  which  plaintiff  sustained 
the  injury  or  some  of  the  injuries  of  which  he 
complains,  yet  the  court  instructs  the  jury 
that  any  assault  upon  the  plaintiff,  whether 
in  self-defense  or  not  was  not  malicious  as 
meant  by  these  instructions  and  there  could 
be  no  finding  on  account  of  the  punitive  dam- 
ages claimed  in  the  petition." 

If  the  assault  was  unjustifiable,  the  mere 
fact  tliat  It  resulted  from  sudden  passion 
does  not  take  malice  out  of  the  case.  Proof 
of  an  assault  which  is  unjustifiable  is  proof 
of  malice;  that  is,  as  more  frequently  ex- 
pressed, the  law  implies  maUce.  And  ex- 
emplary damages  can  be  based  on  such 
character  of  malice.  Callahan  v.  Ingram, 
122  Mo.  355,  26  S.  W.  1020,  43  Am.  St  Rep. 
583;  Anderson  v.  Shockley,  140  S.  W.  755 
(decided  this  term). 

It  would  be  better  to  amend  instruction  4 
for  defendant  by  adding  the  words  "not  in 
self-defense"  after  "threatening  attitude"  in 
the  fifth  line- 
Defendant's  other  Instructions  given  fully 
covered  his  case.  Instructions  for  plaintiff 
are  not  discussed  by  counsel,  and  we  dis- 
cover no  objection  to  them.  The  judgment 
Is  reversed  and  cause  remanded.    All  concur. 


WRAY  V.  WABASH  R.  CO. 

(Kansas  City   Court  of  Appeals.     Missouri. 

Nov.  6, 1011.    Rehearing  Denied 

Dec.  14, 1011.) 

1.  Master  and  Sebvant  (f  289*)— Injust  to 

SEBVANT  —  CONTBIBUTOBY      NeOLIGBNCE  — 

Question  fob  Jubt. 

Whether  an  engineer,  injured  in  a  collision 
with  a  train  of  another  railroad  company  at  a 
crossing  of  the  two  roads,  was  guil^  of  con- 
tributory negligence,  held,  under  the  evidence, 
for  the  jnry. 

[Ed.  Note.— JFor  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  1089-1132;  Dec.  Dig.  § 
.SO.*] 


2.  Masteb  and  Skbvant  (|  110*)— Injubies 
TO  Sebvant— Nkguoence— Defective  Ap- 
pliances. 

A  locomotive  engine,  which  laclcs  capacity 
to  produce  sufficient  steam  to  operate  the  head- 
liglit  successfully  so  as  to  enable  the  engineer 
to  discover  his  approach  to  a  crossing  over  an- 
other road,  is  defective,  and  the  company  is 
^Ity  of  actionable  negligence  resulting  in  in- 
jury to  the  engineer  from  his  inability  to  dis- 
cover the  crossing  until  too  late  to  prevent  a 
collision  with  another  train  there,  though  the 
engine,  as  a  mechanical  construction,  was  good. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  214,  214%:  Dec.  Dig.  { 
110.*] 

3.  Witnesses  (§  397*)— Inconsistent  State- 
ments—Effect. 

That  a  witness,  under  cross-examination, 
makes  statements  differing  from  statements 
made  on  direct  examination,  is  not  alone  suffi- 
cient to  impute  to  him  willful  perjury;  but  the 
jury,  in  considering  the  weight  to  be  given  to 
nis  tesdmon^,  should  consider  his  conduct  on 
the  stand,  his  attitude  toward  the  trial,  and 
his  interest  in  the  result. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g  1265;   Dec.  Dig.  i  307,*] 

4.  Witnesses  (|  379*)— Cbedibiutt— Anins- 

SIONS. 

Admissions  by  a  party  against  his  interest 
are  admissible  to  affect  his  credibility  as  a  wit- 
ness, but  admissions  not  affecting  his  interest 
are  immaterial  and  do  not  go  to  his  credibility. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1220 ;  Dec.  Dig.  |  370.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  A.  H.  Waller,  Judge. 

Action  by  Wallace  T.  Wray  against  the 
Wabash  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  L.  Mlnuls  and  Robertson  &  Robertson, 
for  appellant.  M.  J.  Lilly  and  Phillips  & 
Phillips,  for  respondent 


BROADDUS,  P.  J.  In  this  action  plain- 
tiff claims  that  he  was  injured  on  the  12th 
day  of  February,  1910,  by  reason  of  a  defect 
in  one  of  defendant's  locomotive  engines.  He 
was  In  charge  of  the  engine  in  question  in  a 
train  running  from  Moberly  to  Council  Bluffs. 
He  was  an  experienced  engineer,  but  had  not 
made  a  run  over  this  part  of  defendant's  road 
for  a  period  of  two  years,  although  he  had 
been  familiar  with  it  previously. 

Plaintiff  was  injured  by  reason  of  his  train 
coming  in  collision  with  a  train  of  the  Quin- 
cy,  Omaha  &  Kansas  City  Railroad  at  a 
point  where  they  cross,  between  the  sta- 
tions of  Jameson  and  Pattonsburg.  After 
passing  through  Jameson  going  in  a  north- 
westerly direction,  there  is  a  downgrade  for 
Eiomething  over  a  mile,  after  which  the  track 
is  straight  and  level  to  said  crossing.  There 
was  a  board  on  the  right-hand  side  of  the 
track  at  a  distance  of  one-half  mile  in  ad- 
vance to  indicate  the  crossing  of  the  two 
roads,  which  is  called  the  "half-mile  board," 
or  "crossing  board." 

The  engine  in  question,  known  as  "No. 
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C56,"  was  equipped  with  an  electric  headlight 
which  was  operated  by  steam.  The  appara- 
tus of  the  headlight  was  In  good  condition, 
but  would  not  furnish  light  unless  there  was 
a  pressure  of  110  pounds  of  steam,  and  not  a 
good  light  unless  there  was  a  pressure  of  at 
least  130  pounds.  A  man  by  the  name  of 
Zellner  was  the  regular  fireman  and  was  fa- 
miliar with  the  road.  It  was  shown  that  the 
engine  was  of  peculiar  construction,  In  that 
the  distance  between  the  crown  sheet  of  the 
boiler  head  and  the  flr6  box  was  about  seven 
feet,  a  distance  much  greater  than  that  of 
any  other  engine  In  use  on  that  particular 
division,  except  one.  It  was  shown  that  this 
engine  did  not  "steam  well."  The  fireman 
had  previously  had  trouble  with  the  engine 
for  the  cause  mentioned. 

On  the  trip  in  question  the  steam  varied 
from  90  to  150  pounds;  consequently,  there 
was  an  absence  of  headlight  whenever  the 
steam  fell  below  110  pounds.  After  passing 
Jameson  it  was  out  or  burned  dimly,  and 
from  the  time  plaintltF  reached  the  foot  of 
the  hill  and  came  to  level  ground,  where  he 
shut  off  the  engine,  there  was  no  headlight 
The  plaintiff  linew  that  the  crossing  was 
somewhere  ahead  after  he  reached  the  foot 
of  the  hill,  and  from  the  time  he  reached  the 
level  traclt  kept  a  lookout  for  the  crossing 
board.  He  failed  to  see  the  board  because 
of  the  failure  of  the  headlight  In  approach- 
ing the  crossing  there  is  a  bridge,  where 
plaintiff  realized  that  he  was  getting  near 
the  crossing  board  and  shut  off  the  steam 
and  commenced  to  look,  or,  as  expressed  by 
trainmen,  to  "feel"  for  the  crossing  board. 
He  failed  to  see  It  for  want  of  sufllclent  light 
and  the  first  knowledge  he  obtained  that  he 
had  passed  the  board  was  when  he  saw  a 
light  from  the  fire  box  of  the  Qulncy,  Omaha 
&  Kansas  City  engine  at  the  crossing,  which 
was  BO  near  that  he  was  unable  to  stop,  and 
the  engine  collided  with  the  side  of  the  oth- 
er train,  overturning  the  engine  and  breaking 
his  leg. 

It  was  an  early  winter  morning,  very  cold, 
and  quite  dark.  It  was  shown  that,  although 
the  headlight  was  operated  by  steam,  it  could 
be  operated  separately  from  the  engine  from 
the  surplus  steam  that  was  required  to  op- 
erate the  engine.  There  was  evidence  to  the 
effect  that  under  ordinary  conditions  the 
method  at  night  for  locating  the  crossing 
would  be  by  the  crossing  board,  and  an  en- 
gineer could  not  locate  it  under  such  condi- 
tion unless  his  familiarity  was  such  that  he 
knew  its  location  at  night  as  well  as  by  day. 

The  bridge  before  reaching  the  crossing 
board  was  a  high  truss  bridge,  and  It  was 
shovm  that  the  fireman  and  a  passenger,  who 
was  on  the  train,  recognized  the  bridge  by 
the  sound  the  train  made  in  passing  over  it, 
and  by  this  means  were  able  to  locate  the 
crossing  board. 

Defendant  introduced  evidence  to  the  ef- 
fect that  for  two  or  three  miles  the  two 
roads  ran  parallel,  and .  gradually  approach- 


ed each  other  before  the  crossing  was  read 
ed ;  that  the  crew  of  the  other  train,  few  \ 
number,  testified  that  they  had  a  headllgl 
on  their  train  and  lights  in  the  cab  and  si 
nal  lights  on  the  caboose;  that  their  tral 
stopped  at  the  proper  place  before  startii 
over  the  crossing;  that  it  sounded  tl 
whistle  for  the  stop  and  again  for  the  star 
that  the  headlight  of  defendant  was  bur 
ing  as  It  approached  the  crossing,  and  It  wi 
discovered  by  them  back  a  mile  or  two  ai 
was  seen  at  different  places  as  it  approach* 
the  crossing.  Defendant's  evidence  as 
whole  tends  to  show  that  plaintiff's  injuria 
were  the  result  of  his  own  negligence.  C 
cross-examination  of  plaintiff  his  evident 
differed  somewhat  from  a  former  stateme: 
made  by  him  in  regard  to  the  facts  of  tl 
case. 

The  court  refused  defendant's  instructlo; 
8  and  9  as  asked,  and  modified  them.  I 
stniction  8,  as  asked,  reads  as  follows :  "Tl 
court  instructs  the  Jury  that  If  you  belle 
from  the  evidence  in  this  case  that  any  w: 
uess  sworn  in  the  case  has  intentionally  • 
willfully  sworn  falsely  to  any  material  fa 
In  issue  In  this  case,  then  you  are  at  liber 
to  disregard  the  whole  of  the  evidence 
such  witness;  and  you  are  further  instru< 
ed  that  you  are  the  sole  judges  of  the  welg 
of  the  evidence  and  credibility  of  the  w 
nesses ;  and  in  considering  what  weight  ai 
credit  you  shall  give  to  the  testimony  of  ai 
witness  you  will  take  into  consideration  t 
interest  of  such  witness  in  the  result  of  t 
trial,  his  attitude  toward  the  trial,  and  1 
conduct  upon  the  witness  stand,  and  yon  w 
take  into  consideration  all  of  the  other  fat 
and  circumstances  given  in  evidence  in  t 
case."  As  given.  It  reads  as  follows:  "T 
court  instructs  the  jury  that  you  are  the  » 
judges  of  the  weight  of  the  evidence  anu  t 
credibility  of  the  witnesses ;  and  in  consi 
ering  what  weight  and  credit  you  shall  gi 
the  testimony  of  any  witness  you  will  ta 
Into  consideration  the  interest  of  such  w 
ness  in  the  result  of  the  trial,  his  attitu 
toward  the  trial,  and  his  conduct  upon  t 
witness  stand,  and  you  will  take  into  cons 
eration  all  of  the  other  facts  and  circu 
stances  given  in  evidence  In  the  case." 

Instruction  9,  as  asked,  reads-  as  follov^ 
"The  court  instructs  the  jury  that  admlsslo 
made  by  a  party  to  a  case  against  his  int 
est  are  always  admissible  in  evidence  agali 
him;  and,  If  you  believe  from  the  evidez 
in  this  case  that  the  plaintiff  has  in  tt 
made  admissions  contrary  to  his  testimo 
given  from  the  witness  stand,  then  you  w 
in  passing  upon  this  case,  take  such  adzD 
sions  into  consideration."  As  given,  It  res 
as  follows:  "The  court  Instructs  the  it 
that  admissions  made  by  a  party  to  a  ci 
against  his  interest  are  always  admissible 
evidence  against  him;  and,  if  you  bell* 
from  the  evidence  in  this  case  that  the  pla 
tiff  has  in  fact  made  admissions  against  1 
Interests,  then  you  will,  in  passing  upon  t^ 
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case,  take  such  admissions  into  considera- 
tion." 

The  plaintiff  recovered  Judgment  for  $1,- 
500,  from  which  the  defendant  appealed. 
The  principal  contention  of  defendant  Is  that 
plaintiff  was  not  entitled  to  recover  under 
the  evidence. 

[1]  If  plaintiff's  evidence  Is  to  be  taken 
Into  consideration,  his  Injury  was  caused  by 
want  of  power  In  the  engine  to  generate  suf- 
ficient steam  to  operate  the  headlight  at  the 
time  and  under  the  circumstances.  Not< 
withstanding  the  lines  of  the  two  roads  ran 
parallel  for  some  miles  before  the  crossing 
was  reached,  and  that  the  engine,  caboose, 
and  other  parts  of  the  train  on  the  other 
road  were  lighted,  and  plaintiff  could  have 
seen  tbem  had  he  looked,  it  was  still  a  ques- 
tion for  the  jury  to  say,  had  he  looked, 
would  they  have  indicated  to  him  the  posi- 
tion of  the  crossing  in  time  for  tilm  to  have 
avoided  the  collision.  The  mere  fact  that 
tbe  courses  of  the  two  roads  within  seeing 
distance  of  each  other  ran  parallel  for  a 
distance  of  two  mUes  before  reaching  the 
crossing  would  not,  we  imagine,  indicate  to 
plaintiff  on  a  dark  night  the  exact  position 
of  such  crossing.  Common  observation 
teaches  us  that  lights  outside  of  the  line  of 
tlie  engineer's  vision  looking  ahead  would 
not  be  a  safe  guide  for  him  in  the  manage- 
ment of  his  train.  He  must  rely  on  what 
be  can  see  on  the  track  before  him.  He 
says  he  did  see  tbe  other  engine  when  it 
stopped  at  the  crossing,  but  it  was  too  near 
at  that  time  to  prevent  collision.  When  it 
Is  remembered  that  the  plaintiff  had  not 
been  on  the  line  for  two  years,  and  the 
night  being  very  dark,  it  would  not  be  rea- 
sonable to  conclude  that  he  would  have  been 
able,  without  the  aid  of  a  sulfflcient  bead- 
light,  to  see  the  crossing  board.  It  Is  true 
the  fireman  and  a  passenger  knew  the  cross- 
ing was  Just  ahead  when  the  train  passed 
over  the  bridge.  But  their  knowledge  was 
derived  from  the  fact  that  they  were  famil- 
iar with  the  location,  an  advantage  which 
the  plaintiff  evidently  did  not  have  at  that 
time.  And  the  fact  that  be  did  not  make 
hiqulry  of  tbe  fireman  as  to  tbe  location  of 
the  crossing  Is  not  conclusive  evidence  of 
negligence  on  the  part  of  the  plaintiff.  It 
may  perhaps  have  been  the  better  course  to 
have  pursued;  but,  as  the  crossing  boards 
are  placed  by  the  company  for  the  express 
purpose  of  governing  the  action  of  engi- 
neers, under  the  circumstances,  It  was  for 
the  Jury  to  say  whether,  the  light  being 
poor,  plaintiff  should  have  sought  informa- 
tion from  the  iSreman. 

[2]  The  argument  of  appellant  to  tbe  ef- 
fect that  the  engine  was  in  no  way  defec- 
tive, and  for  that  reason  the  plaintiff  failed 
to  make  out  a  case,  is  of  no  force.  Although 
the  engine  as  a  mechanical  construction 
was  good,  it  was  generally  defective  for  the 


purposes  for  which  it  was  used,  for  the  rea- 
son that  under  the  conditions  existing  at 
the  time  In  question  it  lacked  tbe  capacity 
of  producing  sufficient  steam  to  operate  the 
headlight  successfully. 

[3]  Instruction  8  should  not  have  been 
given  as  asked.  Because  a  witness  under 
severe  and  critical  cross-examination  may 
In  some  respects  make  statements  that  dif- 
fer from  former  statements  made  by  him 
about  the  same  matter  is  not  sufficient  cause 
to  impute  to  him  willful  perjury,  and  for 
that  reason  the  court  was  Justified  In  re- 
fusing to  instruct  tbe  Jury  as  asked,  making 
willful  perjury  of  plaintiff  an  Issue  in  the 
case.  The  court  gave  one  in  its  stead  that 
was  entirely  proper  and  of  which  appellant 
has  no  good  cause  to  complain. 

[4]  We  do  not  think  the  change  made  in 
the  expression  in  No.  9,  as  to  admissions 
made  by  plaintiff  different  from  his  sworn 
evidence  to  that  of  admissions  contrary  to 
his  interest,  was  error.  The  latter  is  the 
better  expression  of  the  law,  as  it  could 
only  be  admissions  relating  to  the  interest 
of  the  witness  that  could  affect  his  cred- 
ibility. Admissions  that  did  not  affect  bis 
Interest  were  immaterial  and  did  not  go  to 
bis  credlbUity. 

Other  questions  raised  in  the  argument 
we  do  qot  think  of  sufficient  Importance  to 
discuss. 

Upon  the  whole,  the  cause  was  well  tried, 
and  it  seems  to  us  the  judgment  was  for 
the  right  party. 

Affirmed.     All  concur. 


FINNELL  V.  METROPOLITAN  ST.  RY.  CO. 

(Kansaa  City  Court  of  Appeals.     MissourL 

Dec  4,  1911.) 

1.  Plkadino   (i   64*)— Gausks  or  Action  — 

JOINDEB— DOPLICITT. 

Plaintiff  in  a  single  count  alleged  that, 
notwithstanding  he  had  paid  bis  fare,  defend- 
ant's conductor  demanded  it  a  second  time,  as- 
saulted him,  and  forcibly  ejected  lilm  from  the 
car;  that  afterwards  defendant  caused  plain- 
tiff to  be  arrested  for  disturbing  the  peace, 
prosecuted  him  on  that  charge ;  and  that  plain- 
tiff was  acquitted  by  the  Jury.  Held,  that  the 
petition  improperly  Joined  in  a  single  count, 
causes  of  action  for  assault,  false  arrest,  and 
malicious  prosecution. 

[Ed.    Note.— Foe    other    cases,    see    Pleading, 
Dec.  Dig.  t  64.»] 

2.  Pleading  (J  406*)— Duplicity— Waiver  or 
Objection. 

Where  plaintiff  improperly  Joined  in  a 
single  count  a  cause  of  action  for  assault,  false 
arrest,  and  malicious  prosecution,  it  was  de- 
fendant's duty  to  move  to  compel  separation 
or  election,  and,  having  failed  to  do  so,  he  waiv- 
ed the  objection;  the  actions  being  capable  of 
joinder  in  different  counts. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  §  1370;    Dec  Dig.  i  406.*] 

3.  Trial  (§  380*)  —  Verdict  —  Sxifficienct- 
Separate  Issxteb. 

Where  plaintiff  improperly  joined,  in  a 
single  count,  three  causes  of  action  which  might 
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have  been  Joined  in  tbe  same  petition  in  dif-i 
ferent  counts,  and  all  of  them  were  good  and 
supported  by  evidence,  tlie  verdict  was  not  sub- 
ject to  objection  ou  the  theory  that  it  could 
not  be  told  on  which  cause  of  action  it  was 
based. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  It  777-781% ;  Dec.  Dig.  {  330.»] 

4.  Appeai.  and  E<bbob  (§  701*)— Instructions 

—Modification— Review. 

Alleged  error  in  modification  of  a  request 
to  charge  cannot  be  reviewed  in  the  absence  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2933-2035;  Dec.  Dig.  { 
701.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  Vt.  Park,  Judge. 

Action  by  William  M.  Flnnell  against 
the  Metropolitan  Street  Railway  Company. 
Judgment  for  plaintitf,  and  defendant  ap- 
peals.   Affirmed. 

John  H.  Lucas,  for  appellant  Stubbs  ft 
Stubbs,  for  respondent. 

JOHNSON,  J.  [1]  Plaintiff  claims  that, 
after  he  became  a  passenger  on  one  of  de- 
fendant's street  cars  and  had  paid  his  tare, 
the  conductor  attempted  to  collect  the  fare 
again,  and,  on  plalntUTs  refusal  to  pay  a 
second  time  assaulted  him  with  verbal  abuse 
and  physical  violence  and  forcibly  ejected 
him  from  the  car;  that  afterward  defendant 
caused  plaintiff  to  be  arrested  on  a  charge 
of  disturbing  the  peace  and  prosecuted  blm 
on  that  charge;  and  that  plaintiff  was  ac- 
quitted by  the  Jury  before  which  the  ease 
was  tried.  Plaintiff  brought  this  suit  to  re- 
cover compensatory  and  exemplary  damages, 
and  in  his  petition  alleged,  in  a  single  count, 
causes  of  action  for  wrongful  assault,  false 
arrest,  and  malicious  prosecution.  Defend- 
ant did  not  attack  the  petition  by  demurrer 
or  motion,  but  answered  to  the  merits,  and, 
at  the  trial,  interposed  the  general  objection 
that  the  petition  failed  to  state  a  cause  of 
action,  and  renewed  that  objection  by  motion 
in  arrest  of  Judgment  The  cause  was  sub- 
mitted to  a  Jury,  and  a  verdict  was  returned 
for  compensatory  damages  only.  After  un- 
successfully moving  for  a  new  trial  and  In 
arrest  of  Judgment,  defendant  appealed. 

The  only  reference  to  the  evidence  in  the 
abstract  of  the  record  filed  by  defendant  is 
that  "there  was  evidence  tending  to  prove 
the  several  allegations  of  the  petition  and 
evidence  tending  to  disprove  each  and  every 
one  thereof."  The  •principal  contention  of 
defendant  in  this  court  is  that  the  petition 
is  fatally  defective  and  will  not  support  a 
single  verdict  because  It  contains  In  one 
count  statements  of  two  or  more  separate 
and  distinct  causes  of  action. 

We  do  not  agree  with  the  view  of  defend- 
ant that  a  cause  for  slander  is  pleaded.  The 
verbal  abuse  suffered  by  plaintiff  was  a  part 
of  the  cause  inuring  to  him  from  the  wrong- 


ful assault,  and,  as  we  construe  the  i>et 
it  pleads  causes  for  assault  and  for 
arrest  and  malidons  prosecution. 

[2]  We  shall  concede  these  causes  wet 
properly  Joined  in  one  count,  and  the 
tion  for  our  decision  is  whether  that  def 
the  pleading  was  one  defendant  could  an 
waive  or  was  one  of  such  vital  charactei 
it  could  not  be  cured  by  verdict.  The 
ment  of  defendant  concedes,  in  effect, 
the  different  causes  pleaded  could  be  pi 
ly  Joined  In  one  action  If  stated  in  sep 
counts,  and,  further,  it  must  be  con 
that  there  is  no  repugnancy  or  inconsis 
between  these  causes.  Proof  of  one  'n 
not  tend  to  disprove  the  other.  It  ecu 
true  that  defendant  wrongfully  assa 
plaintiff  and  followed  up  that  wrong  w 
false  arrest  and  a  malicious  proseci 
We  hold  that  by  answering  to  the  n 
without  attacking  the  petition  defei 
waived  the  objection  of  a  misjoinder  of 
es  in  a  single  count,  and  we  find  tha 
cases  cited  by  defendant  do  not  suppoi 
contrary   view. 

In  Flowers  v.  Smith,  214  Mo.  98,  112 
499,  the  petition  In  a  libel  suit  alleg< 
causes  In  one  count,  five  of  which  were 
The  court  held  that  the  defect  was  so 
the  objection  could  be  raised  for  the 
time  In  the  motion  In  arrest  We  quote 
the  opinion:  "On  principle  It  must  o 
that  where  the  several  causes  of  actio: 
united  tn  one  count,  and  the  case  Is  trl 
all,  and  a  simple  verdict  and  assessme 
damages  in  favoifof  the  plaintiff,  If  o 
more  of  the  causes  of  action  assigned  be 
so  as  not  to  support  the  verdict,  the  v< 
must  be  bad  as  to  all.  How  Is  It  poi 
for  the  court  to  tell  whether  the  Jury 
one  or  all  the  alleged  slanderous  wordi 
their  estimation?  How  much  proof  o 
Imperfect  cause,  and  bow  much  of  the 
did  the  jury  consider?  Was  It  the  fact 
ed  touching  the  bad  count  that  influence 
verdict,  and,  if  so,  to  what  extent?" 

[3]  This  rule  would  have  applicatl( 
the  present  case  If  any  of  the  pleaded  c 
were  bad,  but  with  all  of  them  good 
with  evidence  supporting  them  all,  the 
diet  could  not  possibly  have  any  other 
datlon  than  a  good  cause,  and,  consequ 
could  not  be  subject  to  the  Just  cril 
made  of  the  verdict  in  the  case  to  whlc 
have  just  referred. 

The  rule  pertinent  to  the  petition  In 
thus  Is  stated  by  the  Supreme  Cou 
Jordan  v.  Transit  Co.,  202  Mo.,  loc.  cit 
101  S.  W.  12:  "Where  two  causes  of  i 
that  may  by  authority  of  the  statute  (8< 
593,  R.  S.  1899)  be  united  in  one  pel 
each  In  a  separate  count,  are  imprc 
blended  in  one  count,  the  defect  is  re 
by  a  motion  to  require  the  plaintiff  to 
one  and  to  strike  out  the  other.  O 
Bank,  35  Mo.  128;    State,  to  Use,  v.  I 
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35  Mo.  40C;  Cbristal  y.  Craig,  80  Mo.  367; 
State  ex  rel.  r.  Tittmann,  103  Mo.  553,  loc. 
cit.  ')Ca  [15  S.  W.  936];  GUlds  y.  Railroad, 
117  Mo.  414  [23  S.  W.  373].  And  In  Paddock 
T.  Somes.  102  Mo.  226,  loc.  Clt  235  [14  S.  W. 
746,  10  L.  R.  A.  254],  it  was  held  that  by 
pleading  to  the  merits  the  defendant  waived 
tlie  defect.  To  the  same  effect  it  was  held 
In  Chrlstal  v.  Craig,  snpra.  The  rule  laid 
down  In  those  cases  Is  that  when  a  defend- 
ant pleads  to  the  merits  he  waives  all  mere 
Informality  and  Irregularity  in  the  petition 
and  can  thereafter  object  to  it  only  on  the 
gronnd  that  it  states  no  cause  of  action  or 
tliat  the  court  has  no  Jurisdiction  of  it." 

Following  the  authorities,  we  must  hold 
tbat  the  objection  to  the  petition  comes  too 
late. 

[4]  Objections  are  urged  to  the  instmc- 
tlons,  but  we  find  them  free  from  prejudicial 
error.  We  think  defendant  may  be  right 
in  saying  the  court  erred  in  its  modification 
of  defendant's  instruction  numbered  10;  but 
we  can  think  of  a  state  of  proof  where  the 
error  would  have  been  harmless  to  defend- 
ant, and,  therefore,  since  the  evidence  is  not 
before  us,  we  have  no  means  of  knowing 
wbat  eflCect  the  erroneous  instruction  could 
liaye  had  on  the  minds  of  the  Jury.  The 
harden  is  on  the  appellant  of  showing  that 
be  has  been  injured  by  prejudicial  error 
committed  against  him,  and  that  burden  is 
not  discharged  by  the  mere  exposition  of  an 
erroneous  ruling  that  might  or  might  not 
liave  been  of  a  prejudicial  character. 

The  Judgment  is   affirmed.     All   concur. 


MILLION  v.  COMMEaiCIAL  BANK  OF 

BOONVILLB. 

(Kansas    City    Court    of   Appeala.      Missouri. 

Dec.  4,  1011.) 

1.  hcsband  awd  wlm  ({  129»)— estatb  0» 
Wife  —  Ghakoes  —  Riohis  of  Husband's 
Cbeditors. 

Where  a  husband,  with  the  consent  of  bis 
wife,  used  her  personal  property  as  his  own,  on 
the  credit  of  which  he  contracted  debts,  the 
wife  was  estopped,  when  the  husband  became  in- 
solvent, to  set  up  her  ownership  of  the  property 
against  his  creditors. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  46&-470;  Dec.  Dig.  J  120;* 
atoppel,  Cent.  Dig.  H  181,  195,  197.] 

2.  Ba:7K8  and  Banking  (|  116*)— Notiob  to 
Casdiib. 

Where  a  cashier  of  a  bank,  in  dealing  with 
a  patron,  discovered  that  be  was  insolvent,  such 
knowledge  of  the  cashier  was  notice  to  the  bank 
of  his  insolvency. 

_[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  282-287;  Dec.  Dig.  { 
110.*] 

Appeal  from  Circuit  Court,  Cooper  Coun- 
ty; Wm.  H.  Martin,  Judge. 

Action  by  William  R.  Million,  trustee  in 
bankruptcy  of  the  estate  of  Joseph  B.  Var- 
num,    bankrupt,    against    the    Commercial 


Bank  of  Boonville.    From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  Cosgrove,  for  appellant  Roy  D. 
Williams,  for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  by  a 
trustee  In  bankruptcy. 

The  defendant  held  a  note  of  $1,700,  sigu- 
ed  by  the  bankrupt  Joseph  B.  Varnum,  and 
his  wife.  This  note  was  a  renewal  of  two 
former  notes  given  to  defeindant  by  Varnum 
and  wife,  or  by  Yamum  alone  (there  is  a 
dispute  as  to  that  matter),  one  for  $1,200, 
and  the  other  for  $500.  There  were  four  or 
five  months  rent  due  the  defendant  for  a 
storeroom  occupied  by  Yamum,  which  be- 
longed to  defendant  The  interest  on  the 
$1,700  note  and  the  back  rent  amounted  to 
$1,942.60.  Yamum  had  been  engaged  in  the 
hardware  business  at  BoonvUle,  when  he 
met  with  reverses,  and  filed  a  petition  in  the 
bankrupt  court  Before  coming  to  Boonville, 
he  had  been  living  at  Rocheport  where  he 
had  also  been  engaged  in  the  hardware  busi- 
ness, and  it  seems  that  the  stock  of  goods 
carried  at  Rocheport  was  purchased  with' 
funds  he  procured  of  his  wife.  This  stock 
of  goods  was  taken  to  Boonville.  The  busi- 
ness at  Boonville  was  conducted  solely  by 
Yamum.  The  sign  over  the  front  door  bore 
his  name,  and  he  had  exclusive  management 
of  the  business.  The  stationery  and  bill- 
heads were  printed  in  his  name;  and  his 
wife  did  not  claim  to  own  any  interest  in 
the  business,  and  did  not  make  any  sugges- 
tions bow  it  was  to  be  conducted.  And  it 
appears  that  Yamum  held  himself  out  to 
the  world  as  the  owner  of  the  goods.  When 
he  moved  to  Boonville,  he  rented  a  building, 
in  which  he  conducted  his  business,  from  de- 
fendant, and  deposited  his  funds,  which  at 
that  time  amounted  to  about  $2,000,  in  his 
own  name  with  defendant  bank.  Soon  after 
going  into  business  at  Boonville,  he  began 
to  borrow  money  of  defendant.  First  he 
borrowed  $i300,  and  afterwards  $1,200,  as 
has  been  stated.  Afterwards  they  were  re- 
newed, and  the  amount  Incorporated  in  the 
one  note  for  $1,700.  All  the  money  so  bor- 
rowed was  deposited  In  defendant  bank  to 
the  credit  of  Yarnum.  It  appeared  tbat  Yar- 
unm  was  unable  to  pay  what  he  owed  de- 
fendant, but  also  defaulted  in  the  payment 
of  interest  and  in  the  payment  of  rent  for 
several  months.  Dauwalter,  defendant's 
cashier,  loaned  him  $600  with  which  to  pay 
Interest  due  and  past  rent,  and  a  deed  of 
trust  was  given  to  secure  it  on  Mrs.  Var- 
num's .  home. 

There  is  no  doubt  but  what  Yarnum  grad- 
ually and  constantly  became  financially  em- 
barrassed, and  the  defendant's  cashier  had 
knowledge  that  such  was  the  case,  which 
knowledge  he  obtained  through  transactions 
he  bad  with  him  as  such  cashier.  The  cash- 
ier was  told  by  Yamum  that  the  stock  of 
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goods  waa  all  the  property  he  had,  and  that 
he  owed  about  $1,000  to  other  creditors. 
Vamtim  was  advised  by  the  cashier  that  the 
best  thing  he  could  do  would  be  to  sell  out, 
if  he  could  only  get  75  per  cent  of  the  value 
of  his  stock.  Vamum  accordingly  sold  to  a 
Mr.  Davis.  The  Inventory,  taken  at  75  per 
cent,  amounted  to  $1,942.80.  The  cashier 
prepared  a  check  for  that  amount,  payable 
to  Varnum,  which  was  signed  by  Davis,  and 
thereupon  the  cashier  prepared  another  check 
for  the  amount  payable  to  defendant,  which 
Varnum  signed,  by  means  of  which  the  en- 
tire proceeds  of  the  sale  were  paid  to  the 
bank. 

The  court  instructed  the  jury  on  the  main 
issue  in  the  case  as  follows:  "The  jury  are 
Instructed  that  if  they  believe  from  the  evi- 
dence that  Mrs.  Varnum,  wife  of  J.  B.  Var- 
num, gave  money  belonging  to  her  to  her 
husband,  and  permitted  him  to  invest  the 
same  In  a  stock  of  goods,  wares,  and  mer- 
chandise, and  to  hold  himself  out  to  the 
public  as  the  owner  thereof,  and  to  engage  in 
business  as  a  retail  merchant  in  the  city  of 
Boonville  in  bis  own  name,  and  that  said 
Varnum  purchased  goods,  wares,  and  mer- 
chandise as  such  merchant  and  afterwards 
became  a  bankrupt  then  the  facts  that  the 
money  invested  in  said  goods  belonged  to  his 
wife,  and  that  she  signed  the  note  to  the 
Commercial  Bank,  Is  no  defense  to  this  suit" 
Instructions  B,  O,  and  D,  given  for  the 
plaintiff,  are  to  the  effect  that  knowledge  of 
defendant's  cashier  was  notice  to  defendant 
The  Instructions  asked  by  the  defendant 
were  predicated  upon  the  theory  that  If  the 
stock  In  trade  was  the  property  of  Mrs.  Var- 
num the  verdict  should  be  for  defendant 
The  court  refused  to  so  instruct  The  plain- 
tiff recovered,  and  defendant  appealed. 

[1]  We  are  of  the  oplidon  that  there  was 
no  error  in  the  trial.  The  court  applied  the 
law  properly  to  the  facts  of  the  case,  and  the 
verdict  of  the  Jury  was  amply  sustained  by 
the  facts.  Notwithstanding  the  goods  be- 
longed to  the  wife,  they  were  liable  to  the 
demands  of  the  creditors.  The  evidence 
conclusively  shows  that  Varnum,  with  the 
consent  of  his  wife,  all  the  time  held  himself 
out  to  the  world  as  the  owner  of  the  goods, 
on  the  credit  of  which  he  contracted  debts. 
Under  such  circumstances,  the  wife  was  es- 
topped, when  her  husband  became  insolvent 
to  withdraw  the  goods  from  the  process  of 
the  law  instituted  by  creditors  to  subject 
them  to  the  payment  of  their  demands 
against  her  husband.  The  holdings  in  Mc- 
Clain  v.  Abshlre,  63  Mo.  App.  340,  and  Ri- 
ley V.  Vaughan,  116  Mo.,  loc.  cit  178,  22 
S.  W.  707,  38  Am.  St  R^.  586,  are  decisive 
of  this  question,  and  support  fully  instruc- 
tion A. 

[2]  And  instructions  B,  O,  and  D  properly 
declared  the  law  as  to  notice  to  defendant. 
It  seems  to  ns  there  can  be  no  dispute  but 


what  the  defendant's  cashier  had  fall 
complete  knowledge  of  the  falling  cond 
of  Vamum's  business  as  it  progressed, 
that  he  knew  of  his  insolvency  at  the 
he  applied  the  entire  amount  of  money 
num  received  from  the  sale  of  the  e 
stock  of  goods  to  the  payment  of  the 
Vamum  owed  to  his  bank,  and  that  h 
tabled  all  bia  knowledge  as  cashier,  in  t 
actions  within  the  sc(^)e  of  the  businei 
the  bank;  in  fact,  directly  in  business  t 
acted  between  Vamum  and  the  bank, 
such  instances,  the  knowledge  acquire 
the  cashier  is  imputable  to  the  bank, 
chanics'  Bank  v.  Schaumburg,  38  Mo. 
Wheeler  v.  Terminal  Co.,  66  Mo.  App. 
Leonard  r.  Latimer,  67  Mo.  App.  138. 

The  defendant  makes  objection  as  t( 
su£Bciency  of  the  plaintiff's  petition,  v 
at  most  is  extremely  critical.  We  thli 
sufficient  after  judgment  Upon  a  re  vie 
the  whole  case,  we  hold  that  there  < 
have  been  no  proper  judgment,  other 
that  rendered. 

Affirmed.   All  concar. 


MERRILL  V.  MASON. 

(Kansas  City  Court  of  Appeals.     Missoi 
Nov.  6,  1911.     Rehearing  Denied 
Dec  14,  1911.) 

1.  Thoveb  and  Convebsion  ({  32*)— PET] 
— RsquisiTES. 

In  an  action  for  conversion,  a  pet 
failing  to  state  that  plaintiff  was  the  own 
and  entitled  to  the  possession  of  the  pro 
at  the  time  of  the  alleged  conversion,  wa 
murrable. 

[E2d.  Note.— For  other  cases,  see  Trovei 
Conversion,  Cent  Dig.  §{  191-202 ;  Dec  I 
82.»] 

2.  Plbadinq  (1 433*)— AiasNDicEHT  Apteb 

DICT. 

Where,  in  conyersion,  defendant  did 
demur  on  the  ground  that  the  petition  J 
to  allege  that  plaintiff  was  the  owner  am 
titled  to  the  possession  of  the  property  a 
time  of  the  conversion,  but  first  raised  th 
jection  after  verdict,  it  was  properly  over 
and  plaintiff  permitted  to  cure  the  defe< 
amendment 

[Ed.  Note. — For  other  cases,  see  Plea 
Cent  Dig.  H  1451-1477 ;   Dec.  Dig.  S  433. 

3.  Tenancy  in  Common  (|  38*)— Joint  C 
EBSHiF — Conversion  . 

One  joint  owner  of  personal  propertj 
no  cause  of  action  severally  for  conve 
against  a  joint  owner. 

[Ed.  Note.— For  other  cases,  see  Tenan< 
Common,  Cent  Dig.  §S  100-118;  Dec.  E 
38.*] 

4.  Tenancy  in  Common  (§  27*)— Conveks 

A  tenant  in  common  can  only  be  held  I 
for  conversion  where  he  so  appropriates 
common  property  as  to  render  its  future 
by  his  cotenant  Impossible;  such  action 
arising  by  the  mere  refusal  of  the  cotpna; 
recognize  the  other's  interest  in  the  pror 
[Ed.  Note. — For  other  cases,  see  Tenan< 
Common,  Cent  Dig.  §}  70-75 ;  Dec.  Dig.  { 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dtf.  *  Am.  Dig.  Key  No.  Seriee  &  Rep'r  la 


Digitized  by 


Google 


Uo.) 


MTlRRIIJi  y.  MASON 


455 


5.  Tbnakct  iw   OouKOir  (i  8*)  —  Peksonai 

PBOPEBTT— MORTOAGB— FOBECLOSTJBE. 

Where  a  tenant  in  common  of  personal 
property  mortgaged  the  same  and  the  mortgage 
Vis  thereafter  foreclosed,  such  mortgage  was 
inTalid  in  so  far  as  it  affected  plaintiFs  inter- 
est in  the  property,  and  the  foreclosure  there- 
of only  operated  to  terminate  the  cotenancy  as 
between  plaintifP  and  the  mortgagor,  creating 
a  new  one  between  plaintiff  and  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Gent.  Dig.  {  20 ;    Dec.  Dig.  f  8.*] 

Appeal  from  Circuit  Ck>urt,  Nodaway  C!ouii- 
ty;  Wnn.  C.  EUison,  Judge. 

Action  by  Charles  Merrill  against  A.  O. 
Mason.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Rerersed. 

W.  O.  Sawyers  and  Cook,  Cummins  & 
Dawson,  for  appellant.  W.  E.  Wiles,  for 
respondent. 

BROADDUS,  P.  J.  This  Is  a  snlt  for  con- 
Teislon,  In  which  plaintiff  seeks  to  recover 
from  defendant  damages  for  alleged  conver- 
sion of  a  one-half  Interest  in  a  threshing  out- 
fit consisting  of  an  engine  and  separator. 
The  defendant  Mason  was  an  implement  mer- 
chant located  at  Maryvllle,  and  plaintiff  was 
a  farmer  living  In  the  same  vicinity.  It  Is 
admitted  tliat  in  February,  1910,  the  defend- 
ant was  the  owner  of  said  threshing  outfit, 
and  that  at  said  date  he  sold,  according  to 
plaintiff's  evid^ice,  a  one-balf  interest  in  it 
to  one  Samuel  Moon,  bnt,  according  to  de- 
fendant's evidence,  the  whole  property. 
Mx)on,  in  payment,  executed  his  promissory 
note  to  pay  for  tiie  purchase  price  in  the 
sum  of  $800,  to  secure  which  he  executed  a 
mortgage  upon  the  property.  This  mortgage 
was  not  recorded.  According  to  plaintiff's 
evidence,  during  the  time  Moon  had  a  con- 
tract for  one-half  of  the  machine;  but  be- 
fore the  papers  had  been  signed  he  was  op- 
erating it  at  the  home  of  plaintiff.  Plaintiff, 
baring  learned  that  Moon  was  the  owner  of 
one  half  of  the  machine,  wanted  to  purchase 
the  other  half,  and  with  that  purpose  he  and 
Moon  met  defendant  at  his  place  of  business. 
The  defendant  priced  the  one-half  of  the  ma- 
chine at  $400.  The  plaintiff  agreed  to  the 
price,  and  under  the  terms  of  the  sale  plain- 
tiff executed  two  notes  payable  to  defendant, 
one  for  $50  and  the  other  for  $350,  due  re- 
spectively September  1,  and  December  1, 
1910,  to  secure  the  payment  of  which  he 
executed  a  mortgage  upon  the  machine  and 
two  of.  his  horses. 

Defendant  testlfled  that  at  the  time  he 
made  the  sale  to  plaintiff  it  was  the  under- 
standing that  he  would  have  to  pay  off  the 
Moon  mortgage;  that  "he  understood  that 
he  was  to  give  $400  for  half  of  the  machine, 
but  he  would  have  to  see  that  Moon's  $800 
was  paid  off,  and  as  the  machine  was  in  my 
possession  he  agreed  to  that  before  he  could 
get  themachlne."  Plaintiff  denies  any  such 
understanding'  or  agreement    Moon  made  de- 


fault In  the  payment  of  his  note  to  defend- 
ant who  took  possession  of  the  machine  on 
the  29th  day  of  December,  1910,  and  after- 
wards on  the  13th  day  of  January,  1911, 
after  having  posted  notice  of  his  intention 
to  foreclose  the  mortgage  by  sale  of  the  prop- 
erty, sold  the  same  to  one  Elmer  Rinehart. 
who  took  possession.  The  evidence  of  the 
plaintiff  was  that  the  outfit  at  the  time  of 
the  sale  was  of  the  value  of  $900  or  $1,000. 
It  was  also  shown  that  be  paid  to  defend- 
ant in  full  the  amount  of  the  two  notes  be 
executed  to  him  for  his  one-half  interest  in 
the  machine.  At  the  close  of  all  the  evi- 
dence the  defendant  asked  the  court  to  in- 
struct the  Jury  to  return  a  verdict  In  his  be- 
half. The  instruction  was  refused.  The 
Jury  returned  a  verdict  for  plaintiff  for  $400. 

After  the  jury  had  returned  the  verdict, 
plaintiff  asked  leave  to  amend  his  petition 
to  conform  to  the  proof.  Leave  was  grant- 
ed, and  plaintiff  filed  his  amended  petition, 
as  follows:  "Plaintiff  for  cause  of  action 
states  tliat  on  the  13th  day  of  January,  1911, 
he  was  lawfully  possessed  as  of  his  own 
property,  and  was  entitled  to  the  Immediate 
possession  of  a  one-half  interest  in  certain 
goods,  chattels,  and  personal  property,  of 
the  reasonable  aggregate  value  of  $800,  to 
wit,  a  one-half  Interest  in  one  Russell,  30x40. 
separator  and  threshing  machine,  and  one- 
balf  interest  in  one  Russell  (or  Gaar-Scott) 
10  H.  P.  engine,  which  said  goods,  chattels, 
and  personal  property  were  then  of  the  val- 
ue of  $400;  that  afterwards,  to  wit,  on  the 
13th  day  of  January,  1911,  the  defendant  be- 
ing then  and  there  in  possession  of  said 
goods,  chattels,  and  personal  property,  un- 
lawfully converted  to  his  own  use  and  dis- 
posed of  the  same,  to  plaintiff's  damage  in 
the  sum  of  $400.  Wherefore  plaintiff  prays 
Judgment  against  the  defendant  for  the  sum 
of  $400,  together  with  Interest  on  the  same 
from  the  13th  day  of  January,  1911,  and  all 
costs,  and  all  other  relief,  meet  and  Just." 
The  defect  In  the  original  petition  was  a 
failure  to  allege  that  plaintiff  at  the  time 
of  the  alleged  conversion  was  the  owner  of 
and  entitled  to  the  possession  of  one-lialf  of 
the  property. 

[1]  The  defendant  appealed  from  the  Judg- 
ment, and  insists  In  the  first  place  that  un- 
der the  pleadings  and  evidence  plaintiff  did 
not  make  out  his  case.  One  reason  assigned 
for  this  position  Is  that  the  petition  did  not 
state  that  plaintiff  was  the  owner  of  and  en- 
titled to  the  possession  of  the  property  at 
the  time  of  the  alleged  conversion.  Had  de 
fendant  made  this  objection  to  the  petition 
by  demurrer,  it  would  have  been  good,  an£ 
there  is  no  doubt  but  what  the  court  would 
have  BO  decided.  Bank  v.  Fisher,  55  Mo. 
App.  61;  Schwald  v.  Brungis,  139  Mo.  App. 
616,  123  S.  W.  472;  Bank  v.  Land  Co.,  15? 
Mo.  146,  132  S.  W.  753;  Golden  v.  Moore, 
126  Mo.  App.  518,  104  S.  W.  481.     [2]  But 
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defendant  should  have  demurred  to  the  peti- 
tion before  be  went  into  trial.  The  courts 
are  not  inclined  to  encourage  sncb  lack  of 
diligence.  This  court  held  that  such  a  de- 
fect may  be  cured  by  amendment  when  it  is 
called  to  the  attention  of  the  trial  court  on 
hearing  of  the  motion  In  arrest  of  Judgment. 
Golden  T.  Moore,  supra.  It  is  also  held, 
where  no  demurrer  to  the  petition  is  filed, 
such  objection  is  not  good  after  Terdlct. 
State  ex  rel.  v.  Reynolds,  137  Mo.  App.  261, 
117  S.  W.  653;  McDonald  v.  Mangold,  61 
Mo.  App.  291. 

[3]  It  is  insisted  that  as  platatlfl  and  Moon, 
being  partners  in  the  property,  each  had  a 
Joint  interest  in  the  whole,  but  not  a  sepa- 
rate interest  In  any  particular  part  of  the 
partnership  property,  he  has  no  cause  of  ac- 
tion seTerally  for  conversion  against  a  joint 
owner.  Such  is  the  rule  as  to  joint  owners 
of  personal  property.  Johnson  v.  Bank,  102 
Mo.  App.  395,  76  S.  W.  699.  [41  And  It  Is 
held  that:  "A  tenant  in  common  can  only 
be  held  liable  for  conversion  where  he  so 
appropriates  the  common  property  as  to  ren- 
der its  future  use  to  his  cotenant  impos- 
sible." The  fact  that  one  tenant  in  common 
refused  to  recognize  his  cotenant's  right  In 
the  property  will  not  give  the  latter  a  cause 
of  action  for  conversion  against  the  former. 
Sbeffler  v.  Mudd,  71  Mo.  App.  78. 

(6)  As  we  see  the  case,  Moon  and  plaintiff 
after  the  foreclosure  sale  of  the  property 
by  defendant  were  no  longer  tenants  in  com- 
mon. Although  the  mortgage  as  to  plaintiff 
was  invalid  in  so  far  as  his  one-halt  interest 
in  the  property  was  concerned,  it  was  valid 
in  so  far  as  it  affected  the  Interest  of  Moon, 
and  the  foreclosure  sale  at  which  Rlnehart 
was  the  purchaser  Invested  in.  him  Moon's 
Interest,  and  he  thereby  became  a  tenant  in 
common  with  the  plaintiff.  The  plaintiff  Is 
in  no  position  to  claim  that  the  foreclosure 
sale  was  Invalid  as  his  one-half  interest  was 
in  no  way  affected  thereby.  The  action  of 
defendant  In  selling  the  property  under  his 
.mortgage  in  no  way  affected  the  rights  of 
the  plaintiff,  as  he  still  retains  his  one-half 
interest  therein. 

Reversed.    All  concur. 


JERABBK  V.  ClTr  OF  ST.  JOSEPH. 

(Kansas    City    Court    of    Appeals.      Missouri. 
Dec.  4,  1911. 

JuBT  (j  58*)— Selection— Statutes— Appli- 
cation—Popt'LATioN. 

Rev.  St.  1909  c.  64,  art.  4,  provides  that  in 
all  conndes  having  cities  of  more  than  100,000 
population  and  less  than  400,000  petit  jurors 
shall  be  selected  by  a  board  of  jury  commission- 
ers, composed  of  judges  of  the  circuit  and  crim- 
inal courts  of  such  counties.  By  the  federal 
census  of  1900,  the  city  of  St  Joseph  bad  more 
than  100,000  population,  and  the  judges,  as  jury 
commissioners,  proceeded,  in  October,  1910,  to 
draw  a  jury  for  the  term  in  accordance  with 


such  act;  but  before  this  transpired  the  fede 
census  for  1910  was  officially  announced,  sh< 
ing  that  the  city  had  fallen  from  the  fon 
enumeration,  and  was  below  the  minimum  p 
nlation  required  by  the  statute.  Held,  that 
statute  was  no  loneer  applicable,  and  that 
jury  was  illegally  drawn. 

[Ed.  Note.— For  other  cases,  see  Jury,  I 
Dig.  f  58.»] 

Appeal  from  Circuit  Court,  Buchai 
County;  C.  A.  Mosman,  Judge. 

Action  by  Charles  Jerabek  against  i 
CMty  of  St  Joseph.  Judgment  for  plaint 
and  defendant  appeals.    Reversed. 

W.  B.  Norrls,  O.  E.  Shnltz,  and  Phil 
Slattery,  for  appellant  Mytton  &  Park 
son,  for  respondent 

ELLISON,  J.  Plaintiff  Is  a  minor,  \i 
was  Injured  on  one  of  defendant's  sldewal 
Charging  his  injury  to  the  negligence  of 
feudant  in  Its  care  of  the  walk,  he  broai 
this  action  to  recover  damages,  and  obtaii 
judgment  in  the  circuit  court. 

Before  the  trial,  defendant  moved  to  qui 
the  panel  of  Jurors  for  illegality  in  the  m< 
of  securing,  selecting,  and  summoning.  1 
trial  court  overruled  the  motion.  The  pa 
was  selected  and  obtained  in  accordance  w 
article  4,  c.  64,  R.  S.  1909,  which  provii 
that  In  all  counties  of  this  state  having 
ties  of  more  than  100,000  populatton  and  1 
than  400,000  petit  Jurors  shaU  be  selected 
a  board  of  Jury  commissioners,  composed 
the  judges  of  the  circuit  and  criminal  cou 
of  such  counties.  The  mode  of  selection 
pointed  out  in  detail  by  the  statute,  cons 
ing,  in  part,  of  putting  names  in  a  wheel  t 
drawing  names  therefrom.  By  the  fede 
census  of  1900,  the  defendant  city  Iiad 
proper  population  for  the  application  of  tl 
statute,  and  the  Judges,  as  jury  commissi 
ers,  as  required  by  that  act  selected  the  pa 
for  the  October,  1910,  term  of  the  court — 
term  at  which  this  case  was  tried.  Bat 
fore  this  transpired  the  federal  census 
1910  was  oflScially  annotmced,  whereby 
appears  that  the  city  had  fallen  from 
former  enumeration,  and  was  below  the  n 
imum  population  required  by  the  stat 
aforesaid.  To  determine  and  settle  the  < 
turbed  condition  into  wliicfa  this  placed 
gal  procedure  in  Buchanan  county,  a  v 
of  quo  warranto  was  brought  to  oust 
judges  aforesaid  from  their  office  of  }\ 
commissioners.  In  that  proceeding,  the 
preme  Court  determined  tliat  the  loss  of  p 
nlation  left  Buchanan  county  outside 
statute,  and  the  law  no  longer  applied 
that  county,  and  ousted  the  commissioiM 
State  ex  rel.  v.  Ryan,  232  Mo.  77, 133  8.  W 

But  In  avoidance  of  this  plaintiff  says  t 
left  the  old  jury  law  applicable,  and,  thoi 
there  was  a  failure  to  comply  with  that  1 
in  selecting  the  panel,  yet  such  law  was  dm 
ly  directory,  and  no  harm  was  dcine. 
cannot  countenance  such  view.    It  is  doi 
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less  true  that  many  provisions  of  a  law  un- 
der which  a  panel  of  jorors  la  selected  are 
regarded  as  directory,  and  are  not  consid- 
ered a  cause  for  disturbing  a  verdict,  yet  it 
ought  not  to  be  supposed  that  the  mode  pre- 
scribed by  law  can  be  disregarded  in  its 
essential  particulars.  State  v.  Austin,  183 
Mo.  478,  82  S.  W.  6.  In  this  case,  instead 
of  selecting  Jurors  as  required  by  article  3, 
c.  64,  R.  S.  1909,  providing  that  in  counties 
baTtng  cities  of  more  than  50,000  and  less 
than  300,000  population  Jurors  shall  be  se- 
lected under  the  supervision  of  the  county 
court,  and  their  names  placed  In  a  wheel, 
whence  they  shall  be  drawn,  when  needed, 
by  the  clerk  of  the  county  court,  In  the  pres- 
eoce  of  the  Judge  of  the  court  requiring  a 
jury,  the  law  was  set  aside  In  toto,  and  the 
Jury  selected  by  unauthorized  persons.  This 
cannot  be  allowed.  State  v.  Austin,  supra; 
State  V.  Xewhouse,  20  La.  Ann.  824;  State  v. 
Jenkins,  32  Kan.  477,  4  Pac.  809 ;  1  Thomp- 
son on  Trials,  |  33.  We  think  the  demurrer 
to  the  evidence  was  properly  overruled. 

It  Is  well  to  add  here  that  this  case  was 
tried  in  the  circuit  court  before  the  decision 
hi  State  ex  rel.  v.  Ryan,  supra,  was  an- 
nounced. 

The  Judgment  will  be  reversed,  and  the 
canse  remanded.    All  concur. 


SEDGWICK  FURNirORB  (XX  v.  CRAIG. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

4,  1911.) 

1.  MANDAHT7B    ({    S*)— AnXqUACT    07    Othxb 

Reuedt. 

Mandamus  does  not  lie  where  there  is  any 
other  remedy  which  will  secure  the  same  relief 
without  unnecessary  delay,  and  though  the  rem- 
edy b;  mandamus  may  be  open  to  a  party,  he 
may  choose  another  remedy  also  open, 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent.  Dig.  If  10-34;  Dec.  Dig.  i  3.*] 

2.  JusncBS  OF  THE  Pback  (11  73,  74*)— Fail- 
c«E  to  Change  Venue — Kemedt. 

Though  mandamus  lies  to  compel  a  justice 
of  the  peace  to  grant  a  change  of  venue  on  time- 
ly application,  a  party  need  not  resort  to  man- 
damus, but  may  allow  the  case  to  go  to  judg- 
ment before  the  justice,  and  on  appeal  to  the 
circuit  court,  he  may  by  motion  have  the  case 
remanded  with  directions  to  set  aside  the  judg- 
ment and  grant  a  change  of  venue. 

[EH.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  23&-242;  Dec.  Dig.  {$ 
73,  74.»J 

8.  Justices  or  the  Peace  (§  138*)— Docket 

Eniries— Btatdtes. 
Under  Rev.  St  1909,  f  7406,  authorizing  a 
justice  of  the  peace  to  enter  in  his  dockpt  any 
proceedings  befon  him  which  he  shall  think  is 
Bsefnl  to  enter  therein,  an  entry  in  a  justice's 
docket  showing  that  a  witness  in  a  pending  case 
before  him  was  sworn  on  a  designated  date,  and 
mat  the  case  was  then  continued  to  a  future 
date  for  further  hearing  is  a  proper  entry,  if 
correctly  stating  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ii  449^64 ;  Dec.  Dig.  { 
138.*] 


4.  Justices  op  the  Peace  (H  73,  74*)  — 
Change  op  Venue— Appucation— Time  to 
Make. 

Under  Rev.  St  1909,  |i  7481,  7482.  7503. 
authorizing  a  change  of  venue  in  justice's  court 
before  the  jury  is  sworn  or  trial  is  begun,  on 
the  filing  of  an  application  therefor,  and  pro- 
viding that  before  the  justice  shall  begin  an  in- 
vestigation of  the  merits  of  the  cause  by  an  ex- 
amination of  witnesses  or  the  hearing  of  any 
other  testimony,  either  party  may  demand  a 
jury  trial,  a  trial  is  not  begun  by  the  mei-c 
swearing  of  a  witness,  but  is  only  begun  by  tak- 
ing of  testimony,  or  swearing  of  the  jury,  where 
one  is  demanded,  and  until  that  time,  an  appli- 
cation for  a  change  of  venue  is  timely. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S§  236-242;  Dec.  Dig.  H 
73,  74.*] 

5.  Justices  of  the  Peace  (i  59*)— Denial  op 
Change  of  Venue— (Peesumptions. 

A  defendant  in  justice's  court  who  files  an 
application  for  a  change  of  venue  and  who  com- 
plains of  the  overruling  thereof  must  show  that 
the  application  was  timely,  for,  though  no  pre- 
sumption is  indulged  in  favor  of  the  jurisdic- 
tion of  a  justice,  and  the  facts  showing  jurisdic- 
tion must  afSrmatively  appear  on  the  face  of 
the  proceedings,  yet  where  a  justice  has  once 
acquired  jurisdiction,  a  party  asserting  that  he 
has  lost  jurisdiction  because  of  the  failure  to 
grant  a  change  of  venue  must  support  it  by 
proof. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  i  216 ;   Dec.  Dig.  |  59.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;   David  E.  Blair,  Judge. 

Action  by  the  Sedgwick  Furniture  Com- 
pany against  Lydla  M.  Craig  begun  before  a 
Justice  of  the  peace.  From  an  order  of  the 
circuit  court  dismissing  the  proceedings  in 
that  court  on  appeal  and  remanding  the  case 
to  the  Justice  with  directions  to  grant  a 
change  of  venue,  plaintiff  appeals.  Reversed 
and  remanded. 

M.  R.  Lively,  for  appellant  S.  W.  Bates, 
for  respondent 

COX,  J.  This  is  an  action  upon  an  ac- 
count begun  before  a  justice  of  the  peace. 
The  defendant  filed  before  the  Justice  an  ap- 
plication for  a  change  of  venue  which  the 
Justice  overruled  and  proceeded  with  the  tri- 
al to  Judgment.  Defendant  appealed  to  the 
circuit  court  and  in  that  court  filed  a  motion 
to  dismiss  the  proceedings  in  that  court  aud 
asking  that  the  cause  be  remanded  to  the 
Justice  with  directions  to  grant  the  change 
of  venue.  This  motion  was  sustained,  and 
the  order  made  as  requested,  and  from  this 
action  of  the  circuit  court  plaintiff  has  ap- 
pealed to  this  court 

Plaintiff's  first  contention  is  that  If  it  be 
true  that  the  Justice  of  the  peace  improperly 
overruled  the  application  of  respondent  for 
a  change  of  venue,  yet  that  question  could 
not  be  determined  In  this  proceeding  but  re- 
siKmdent's  only  remedy  was  by  mandamus  to 
compel  the  Justice  to  grant  a  change  of 
venue. 

[11  Mandamus  does  not  lie  except  as  a  der- 
nier ressort.    If  a  party  has  any  other  ade- 
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quate  remedy,  mandamus  will  be  denied. 
State  ex  rel.  Carroll  v.  Cape  Girardeau 
County  Court,  109  Mo.  248,  19  S.  W.  23; 
State  ex  rel.  Mary  Frances  Realty  Co.  v. 
Homer,  150  Mo.  App.  325,  130  S.  W.  610. 
It  does  not  follow,  however,  that  in  every 
case  where  the  same  result  may  be  reached 
by  some  other  form  of  procedure  that  man- 
damus will  be  denied.  To  deprive  a  party 
of  his  remedy  by  mandamus  the  other  rem- 
edy open  to  him  must  be  an  adequate  one; 
that  is,  a  remedy  that  will  secure  the  same 
result  without  unnecessary  delay  or  circum- 
locution. Although  remedy  by  mandamus 
may  be  open  to  a  party,  yet,  if  there  be  any 
other  remedy  and  he  chooses  to  follow  it  be 
may.  State  v.  Sneed,  105  Tenn.  711,  58  S. 
W.  1070. 

[2]  While  mandamus  will  lie  to  compel  a 
Justice  of  the  peace  to  grant  a  change  of 
venue  upon  a  timely  application  (State  ex 
rel.  Lloyd  v.  Clayton,  34  Mo.  App.  563;  State 
ex  rel.  v.  McCracken,  60  Mo.  App.  650);  yet 
the  party  is  not  required  to  resort  to  that 
remedy,  but  may  allow  the  case  to  go  to 
Judgment  before  the  Justice  and  on  appeal  to 
the  circuit  court  may,  by  motion  in  a  prop- 
er case,  have  the  case  remanded  with  direc- 
tions to  set  aside  the  Judgment  and  grant 
the  change  of  venue  (Eudicott  v.  Hale,  61 
SIo.  App.  185 ;  Baskowitz  v.  Guthrie,  99  Mo. 
App.  304,  73  S.  W.  227). 

Did  the  facts  in  this  case  warrant  the 
court  in  sending  the  case  back  to  the  Justice 
with  directions  to  grant  a  change  of  venue? 
At  the  hearing  of  the  motion  no  evidence 
was  offered,  but  it  was  passed  upon  merely 
from  the  recitals  of  the  transcript  of  the 
Justice.  This  transcript  shows  the  account 
was  filed  and  summons  Issued  December  2, 
1910,  returnable  December  15th.  December 
15th  parties  appear,  cause  continued  by  con- 
sent to  December  17th.  December  17th  both 
parties  appear  In  person  and  by  attorney. 
Then  the  entry  on  that  day  proceeds  as  fol- 
lows: "Cause  being  called  for  trial  and  wit- 
ness sworn,  defendant's  attorney  asks  that 
further  hearing  of  the  cause  be  postponed  on 
account  of  the  absence  of  a  material  witness, 
who  was  attending  court  In  Carthage,  Mo., 
and  cause  is  continued  to  December  30th  for 
further  hearing  at  10  o'clock  a.  m."  Decem- 
ber 30,  1910,  "Now  on  this  day  this  cause  is 
taken  up  for  further  hearing;  •  •  » 
comes  defendant  in  person,  who  moves  the 
court  to  dismiss  this  cause  for  want  of  Ju- 
risdiction ;  motion  overruled.  Defendant  of- 
fers affidavit  for  diange  of  venue  which  is 
refused  because  it  was  not  offered  before 
trial  was  commenced  and  the  Justice  after 
hearing  all  the  evidence  renders  Judgment 
In  favor  of  the  plaintiff.    •    •    •  •• 

The  statutory  provisions  pertinent  to  this 
Investigation  are  as  follows:  Section  7481, 
Stat  1909,  provides  that  either  party  to  a 
civil  cause  pending  before  a  Justice  of  the 
peace  shall  be  entitled  to  a  change  of  venue. 


'  "If  he  shall,  before  the  Jury  is  sworn  or 
trial  is  commenced  before  the  Justice  file 
affidavit,"   etc.     Then  follows  the   grow 
upon  which  the  change  may  be  awarded. 

Section  7482.  "That  upon  filing  of  the 
fldavit  In  due  time  the  Justice  must  all 
the  change  of  venue  and  note  the  ta.ct  In 
docket"  Then  follows  a  provision  for 
transmission  of  the  case  to  some  other  JusI 
or  to  some  other  township.  Thm  the  i 
tion  closes  as  follows:  "Provided  that  wl 
such  affidavit  for  a  change  of  veane  shall 
filed  the  Justice  shall  have  no  further  Jn: 
diction  in  the  cause  except  to  grant  m 
change  of  venue." 

The  first  disagreement  of  opposing  coui 
is  as  to  the  effect  of  the  entries  in  the  j 
tlce  docket  of-  December  17th  showing  tl 
a  witness  was  sworn  and  cause  then  c 
tinned  to  December  30th  for  further  be 
Ing;  and  the  entry  of  December  30th  she 
ing  the  filing  of  application  for  change 
venue  and  its  being  overruled  because  i 
filed  before  the  trial  was  commenced.  ] 
spondent  contends  that  the  entry  of  the  J 
tice  showing  that  the  trial  had  begun  bef 
the  application  for  change  of  venue  was  fl 
Is  a  mere  conclusion  of  the  Justice,  and 
not  such  an  entry  as  the  statute  requires 
be  made,  and  therefore  is  not  binding  u] 
the  circuit  court.  This  question  is  not  : 
portant  In  this  case,  for  the  Justice  did  d< 
the  application  for  a  change  of  venue,  i 
the  fact  that  he  denied  It  is -sufficient  pr 
that  in  the  Judgment  of  the  Justice  the  b 
had  begun  before  the  application  was  fil 
therefore  the  entry  of  his  reason  for  de 
ing  It  in  this  case  adds  no  force  to  the 
der. 

[3]  Appellant  contends  that  the  entry 
the  docket  showing  that  a  witness  was  bw< 
on  December  17th,  and  the  case  then  c 
tinned  for  further  hearing,  is  a  proper  do 
et  entry.    In  this  we  think  he  Is  correct, 
it  is  merely  a  recital  of  the  steps  taken 
the  case,  and  is  proper  as  showing  the  c 
ditlon  of  the  case  at  the  time  the  order 
continuance  to   December  30th   was   ma 
This  entry  in  the  docket  was  Justified  un( 
section  7406,  Stat  1909,  which  after  cert 
provisions   says:    "And  In  addition  ther 
the  Justice  may  enter  any  other  proceed!] 
had  before  him  in  the  cause  which  he  sti 
think  Is  useful  to  enter  In  such  docket" 
long  as  the  Justice  confines  the  entries  In 
docket  to  a  correct  recital  of  the  proceedli 
before  htm,  the  entries  are  proper. 

[4]  If  section  7481  stood  alone  we  sho 
incline  to  the  view  that  when  a  witness  \ 
swom  for  the  purpose  of  giving  testlm< 
In  the  cause  the  trial  had  comment 
though  no  testimony  was  taken;  but  w^l 
we  construe  this  section  In  connection  in 
section  7503  we  are  of  the  opinion  that 
a  trial  before  a  Justice  of  the  peace,  the 
al  is  not  commenced  when  a  witness 
swom  merely,  and  the  time  for  filing  an 
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plication  for  cbange  of  venue  does  not  expire 
until  the  taking  of  testimony  bas  begun. 
Section  7503  provides:  "Before  the  justice 
sball  conunence  an  Investigation  of  tbe  mer- 
its of  tbe  cause  by  an  examination  of  tbe 
witnesses  or  hearing  of  any  otber  testimony, 
either  party  may  demand  tbat  the  cause  be 
tried  by  a  jury.  •  •  •  »  Section  7481,  au- 
thorizing a  change  of  venue  In  a  justice 
court,  provides  that  the  affidavit  must  be 
filed  before  the  jury  Is  sworn  or  the  trial 
commenced  before  the  Justice.  Under  sec- 
tion 7503  a  jury  may  be  demanded  after  a 
witness  la  sworn  If  the  call  for  the  jury  Is 
made  before  any  testimony  is  taken,  and,  if 
a  jury  Is  demanded,  a  change  of  venue  may 
be  secured  If  the  affidavit  Is  filed  before  the 
jury  Is  sworn.  If  the  party  should  have  any 
doubt  as  to  his  right  to  file  an  affidavit  for 
cbange  of  venue  after  a  witness  was  sworn 
bat  before  any  testimony  was  taken,  all  he 
would  have  to  do  to  avoid  the  question 
would  be  to  demand  a  jury  and  then  ffie  his 
affidavit  for  change  of  venue  before  the  jury 
were  sworn.  Our  conclusion  is  that  as  to 
tbis  question  tbe  trial  was  not  begun  by  the 
swearing  of  a  witness,  but  could  only  begin 
by  a  taking  of  testimony  or  swearing  a  Jury 
If  one  were  demanded. 

[S]  This  brings  us  to  the  question  of  the 
burden  of  proof  and  the  efTect  of  the  justice 
transcript.  Aa  we  construe  the  docket  en- 
tries it  is  tbe  same  as  if  there  was  nothing 
tliere  except  the  fact  that  defendant  filed 
an  application  for  change  of  venue  and  it 
was  overruled.  Contention  is  made  that  the 
filing  of  the  application  for  change  of  venue 
ousts  the  justice  of  Jurisdiction  to  proceed 
with  the  trial,  and  all  that  he  can  do  is  to 
grant  tbe  change  of  venue.  If  the  applica- 
tion was  filed  In  time  that  Is  true  by  the  ex- 
press terms  of  the  statute;  but  if  it  was 
not  filed  in  time  then  it  was  the  duty  of  the 
Justice  to  overrule  It  How  are  we  to  do- 
termine  whether  or  not  it  was  filed  in  time? 
It  has  been  held  tbat  there  are  no  presump- 
tions indulged  in  favor  of  the  Jurisdiction  of 
a  justice  orf  the  peace  In  any  cause  and  that 
the  facts  showing  Jurisdiction  must  affirma- 
tively appear  on  the  face  of  the  proceedings. 
Warden  v.  M.,  K.  &  T.,  78  Mo.  App.  664; 
State  V.  Sexton,  141  Mo.  App.  694,  125  S.  W. 
519,  and  cases  cited.  This  applies  to  juris- 
diction of  the  cause,  and  in  this  case  there 
is  no  question  tbat  the  justice  had  Jurisdic- 
tion of  the  cause  and  of  the  parties,  and  we 
take  it  that  when  It  is  once  shown  that  jn- 
ri.<idictlon  has  attached,  then,  If  It  is  claimed 
tbat  jurisdiction  has  been  lost,  the  party 
making  tbe  claim  must  support  it  by  proof. 
Of  course  if  the  want  of  Jurisdiction  appears 
on  the  ftice  of  the  proK:eedlngs  the  court  can 
determine  the  question  by  Inspection.  Sclen- 
tiflc  American  Club  v.  Horcbltz,  128  Mo. 
App.  575,  106  S.  W.  1117,  but  if  the  fact 


which  ousts  the  justice  of  jurisdiction  does 
not  appear  upon  tbe  face  of  the. proceedings, 
but  depends  upon  some  fact  dehors  the  rec- 
ord, the  party  asserting  want  of  jurisdiction 
based  upon  such  fact  must  prove  it  This 
was  not  done  In  tbis  case.  After  the  Justice 
overruled  tbe  application  for  change  of  ven- 
ae, the  court  could  not  presume  tiiat  the  rul- 
ing was  wrong  when  It  may  have  been  cor- 
rect We  cannot  presume  that  the  presenta- 
tion of  the  application  for  a  change,  of  venue 
was  timely.  It  was  upon  this  question  that 
the  right  of  respondent  to  a  change  of  venue 
depended,  and  as  no  proof  was  ofTered  on 
that  question,  the  court  should  have  over- 
ruled the  motion  to  remand  to  the  justice. 
Judgment  reversed  and  cause  remanded, 
with  directions  to  proceed  to  bear  the  case 
npcn  its  merits.    All  concur. 


TATE  V.  WABASH  R.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  '20,  1911.     Rehearing  Denied 

Dec  14.  1911.) 

1.  Release  ({  24*)  —  Exbct7Tion— Sioratubb 
OF  Husband. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  a  wife,  the  husband  was  requested 
by  tbe  carrier's  claim  agent  to  sign  a  release  of 
the  wife's  claims  aa  a  witness,  but  by  mistake 
he  signed  in  such  a  way  aa  to  make  it  appear 
that  he  was  a  party  to  the  instrument,  he  was 
entitled  to  have  the  same  reformed  so  as  to 
speak  the  truth,  on  the  carrier  pleading  the  re- 
lease aa  a  defense  to  the  husband's  action  for 
loss  of  his  wife's  services,  companionship,  and 
society. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  {{  41^6;   Dec.  Dig.  8  24.*] 

2.  BviDBWCB  (1 77*)— Presumptions— FAiLUBit 
TO  Call  Witnbsb. 

Where  a  wife's  release  to  a  carrier  of  her 
claim  for  injuries  appears  also  to  be  executed 
by  the  husband,  and  the  husband  testified  that 
he  only  signed  as  a  witness  at  request  of  the 
carriers  claim  agent,  failure  of  the  carrier  to 
call  such  agent,  though  present  in  court,  war- 
rants the  presumption  that  his  evidence  would 
be  adverse  to  the  carrier. 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  97;  Dec.  Dig.  {  77.*] 

3.  Carriers   ({  315*)  —  Pleading  —  General 
Alleqations  of  Negligence. 

Where  the  petition  in  a  husband's  action 
against  a  carrier  for  injuries  to  his  wife  al- 
leged that  the  wife  without  her  fault,  but 
through  the  negligence  of  defendant's  servants 
in  charge  of  its  roadbed  and  track,  and  in 
charge  of  the  train  on  which  tbe  wife  was  rid- 
ing, seriously  and  permanently  injured  her,  etc., 
such  general  allegations  of  negligence  were  suf- 
ficient to  authorize  evidence  that  defendant's 
roadbed  and  track  at  the  point  of  the  derail- 
ment of  the  train  were  defective,  and  also  tbat 
the  train  was  operated  at  a  negligent  speed  on 
such  track. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1270,  1281,  1282;  Dec.  Dig.  S 
315.*] 

4.  Damages  (f  168*)— Evioenck— SxrBSBqxrENT 
Condition. 

In  an  action  for  injuries  to  plaintiff's  wife, 
a  question  as  to  her  present  condition  as  the 
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result  of  or  a  continuation  ot  the  injury  in- 
flicted, and  calling  for  an  answer  as  to  whether 
the  physical  condition  caused  by  the  injury  had 
been  getting  better  or  worse,  was  not  objec- 
tionable as  showing  her  physical  condition  at 
the  time  of  the  trial,  without  proof  that  it  was 
of  such  a  character  as  would  be  the  natural 
result  of  the  injuries  received. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  482-486;   Dec.  Dig.  §  168.*] 

5.  Evidence  ({  318»)  —  Hearsay  —  Unswobn 
Statements. 

In  an  action  for  injuries  to  plaintiff's  wife, 
a  physician's  unsworn  statement  in  his  certifi- 
cate attached  to  an  application  for  life  insur- 
ance, made  by  the  wife  after  the  alleged  inju- 
ries, was  inadmissible  on  the  issue  of  the  ex- 
tent of  her  injuries. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  119»-1200;   Dec.  Dig.  {  318.*] 

6.  Appeal  and  Ebbob  (§  882*)— Right  to  Ai.- 
UEOE  Ebbob— JoiNDEB  in  Ebbob. 

Defendant  could  not  object  that  an  in- 
struction given  for  plaintiff  failed  to  define  the 
term  "fault"  used  therein,  where  defendant  pro- 
cured a  similar  instruction  using  the  same  term 
without  any  attempt  to  define  it.  , 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8591-3610;  Dec.  Dig.  i 
882.*] 

7.  Appeal  and  Ebbob  (S  216*)— Riohx  to  Ai.- 
LEGE  Ebbob— Failube  to  Chabob. 

In  an  action  for  negligence,  defendant 
could  not  object  that  the  jury  were  left  without 
instructions  on  the  subject  of  negligence,  where 
no  objection  or  request  to  supply  the  omission 
was  made  by  defendant;  nondirection  in  a  civ- 
il action  not  being  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  216;*  Trial,  Cent.  Dig.  ii 
627-641,  660-^76.] 

Error  to  Circuit  Court,  Adair  County; 
Nat  M.  Shelton,  Judge. 

Action  by  J.  T.  Tate  against  the  Wabash 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

J.  L.  Hinnis  and  Higbee  &  Mills,  for  plain- 
tiff in  error.  John  T.  Barker  and  Camp- 
bell &  Ellison,  for  defendant  in  error. 

ELLISON,  J.  PlalntifC's  wife  was  injured 
in  the  wreclc  of  one  of  defendant's  passen- 
ger trains  while  she  was  being  carried  over 
Its  railway.  This  action  was  brought  to  re- 
cover for  the  loss  of  her  services,  compan- 
ionship and  society.  He  prevailed  In  the 
trial  court 

There  was  an  adjustment  and  settlement 
of  the  wife's  claim,  for  which  she  gave  a 
release,  and  It  is  defendant's  contention  that 
such  settlement  included  this  plaintiff's  claim, 
and  that  be  joined  in  the  release.  The  re- 
lease is  in  the  following  words: 

"Release  of  All  Claims.  Accounts  Payable. 
Wabash  Railroad  Co.  to  Mrs.  Ella  M.  Tate, 
Dr.  Address,  La  Plata,  Mo.  I  hereby  agree 
to  accept,  and  do  accept,  of  the  Wabash  Rail- 
road Company,  the  sum  of  five  thousand  and 
eight  hundred  dollars,  as  evidenced  by  my 
signature  to  the  receipt  annexed,  in  full  sat- 
isfaction, release  and  discharge  of  all  claims 
for  damages  that  I  now  have,  or  may  here- 


after have  against  said  company  on  accoi 
of  personal  injuries  received  by  me  tn  wn 
of  train  No.  20  near  Warrenton,  Mo.  A 
loss  of  time  for  services,  etc.,  on  the  1 
of  the  Wabash  raUroad,  on  or  about  the  sb 
day  of  September,  A.  D.  1904.  And  also 
full  of  all  claims  whatsoever  for  loss  or  ds 
age  to  personal  property,  in  consequence 
said  accident  And  it  is  hereby  further 
pressly  agreed,  that  In  case  suit  has  been 
stituted  for  said  claim,  said  suit  shall 
dismissed  at  the  cost  of  no  suit  and  s 
company  forever  discharged  from  all  liab 
ty  growing  out  of  said  injuries. 

"$5800.00.  Received,  January  5,  1005,  fr 
the  Wabash  Railroad  Company,  the  sum 
five  thousand  and  eight  hundred  dollars, 
full  for  the  above  settlement,  as  per  agi 
ment  recited.  Ella  M.  Tate.  [Seal.]  J. 
Tate.     [Seal.] 

"The  above  was  read  to  and  signed  by 
said  Mrs.  Ella  M.  Tate  in  our  presence 
the  fifth  day  of  January,  A.  D.  1905.    W. 
Smith,  Witness." 

[1]  Plaintiff  finding  that  his  name  appc 
ed  signed  to  said  release  in  the  place  whei 
party  thereto  would  sign,  be  asked  in  bis 
ply  that  it  be  reformed  and  made  to  show 
fact  that  he  merely  signed  as  a  witness 
Ills  wife's  signature,  and  by  inadvertence  ; 
his  name  at  an  improper  place.    The  ti 
court  took  this  view,  and  we  think  it  v 
sustained  by  the  evidence.    Besides  affiri 
tive  testimony  in  plaintiff's  behalf,  there 
two  significant  circumstances  which  go 
to  justify  the  trial  court's  conclusion— on< 
that  the  draft  drawn  by  defendant  in  p 
ment  of  the  sum  agreed  upon  In  the  set 
meut  was  payable  to  the  wife  alone;    i 
the  other  that  plaintiff  testified  his  sig 
ture  was  put  to  the  paper  by  reason  of 
fendaut's  claim  agent,  who  was  making 
settlement,  requesting  him  to  sign  with  I 
as  a  witness. 

[2]  This  agent  was  present  in  the  coi 
room  and  was  pointed  out  by  plaintiff, 
defendant  did  not  call  him  to  deny  the  sti 
ment  Presumably  be  would  have  t)een  c 
ed  if  he  could  truthfully  have  denied  pit 
tiff's  testimony.  Bryant  v.  Lazarus,  23o  '. 
606,  139  S.  W.  558;  Insurance  Co.  T.  Sm 
117  Mo.  261,  22  S.  W.  623. 

[3]  It  is  said  that  the  court  erred  in 
mlttlng  evidence  that  the  track  was  in  a 
fective  and  unsafe  condition  at  the  point 
derailment  The  charge  in  the  petition  i 
as  follows:  "That  plaintiff's  said  wife  I 
Tate,  without  any  fault  on  her  part,  waa 
the  carelessness,  negligence^  and  want 
skill  of  defendant's  agents  In  charge  of 
roadbed  and  track  about  three  miles  8« 
of  the  city  of  Warrenton,  in  Warren  coui 
Mo.,  and  by  the  carelessness  and  neglige 
of  defendant's  agents  and  servants  in  etas 
of  said  train  seriously  and  permanently 
Jured  and  crippled   for  life  in  this," 
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It  It  be  said  that  the  evidence  shonld  not 
bave  been  admitted  on  tbe  ground  that  it 
was  making  proof  of  specific  negligence 
where  only  general  negli^nce  is  alleged,  we 
answer  that  while,  when  specific  negligence  Is 
alleged,  no  other  can  be  proved,  yet  no  reason 
can  exist,  if  a  plalntlfF  la  willing  to  take  upon 
himself  an  unnecessary  burden  and  prove 
particular  negligence  wliy  he  may  not  do  so. 
We  do  not  see  that  authorities  cited  by  de- 
fendant, including  Beave  v.  Transit  Co.,  212 
Mo.  331.  Ill  S.  W.  52,  are  applicable.  This 
is  not  a  case  where  the  plaintiff  proves  spe- 
dSc  negligence  under  an  allegation  of  gen- 
eral n^igence,  and  then,  in  effect,  abandons 
bis  evidence  by  instructions  founded  upon 
the  rule  of  res  Ipsa  loquitur.  Now,  whether 
this  be  called  an  allegaUon  of  general  or 
specific  negligence,  It  is  certain  that  t^e  evi- 
dence wa«  responsive  to  the  charge.  Proof 
of  the  defective  condition  of  the  roadbed 
and  track  at  the  point  of  derailment  of  the 
train  tended  to  prove  the  negligence  of  de- 
fendant's agents  in  charge  of  such  roadbed 
and  track  as  alleged  in  the  petition.  Fur- 
thermore, it  tended  to  prove  negligence  of 
those  agents  who  were  in  charge  of  the  train 
in  numing  it  at  the  speed  shown  upon  such 
B  track.  We  do  not  see  the  application  of 
Beave  v.  Transit  Co.,  supra,  Evans  v.  Rail- 
way Co.,  222  Mo.  435,  121  S.  W.  36,  and  other 
cases  cited  by  defendant. 

[4]  It  is  Insisted  that  the  court  erred  in 
admitting  evidence  of  the  physical  condition 
of  the  wife  at  the  time  of  trial  without  a 
showing  that  it  was  of  such  a  character  as 
would  be  a  natural  result  of  the  injuries  re- 
ceived In  the  wreck.  The  particular  question 
objected  to  by  Its  wording  does  embrace  the 
idea  Insisted  upon  by  defendant.  The  ques- 
tion would  only  be  understood  as  asking  for 
a  present  condition  which  was  the  result  of, 
or  a  continuation  of,  the  Injury  inflicted.  It 
called  for  an  answer  whether  the  physical 
condition  made  by  the  injury  had  been  get- 
ting better  or  worse.  The  admission  of  evi- 
dence on  this  part  of  the  case  is  tn  no  wise 
opposed  to  the  ruling  in  Moore  v.  Transit 
Co.,  228  Mo.  689,  698-705,  126  S.  W.  1013. 

[SI  It  seems  that  plaintitTs  wife  made  ap- 
plication for  life  insurance  some  time  after 
her  injury  in  the  wreck,  to  which  was  at- 
tached a  certificate  of  an  examining  physi- 
cian tending  to  show  a  recovery  from  the  In- 
jury in  the  -wreck.  Defendant  offered  both 
papers  in  evidence,  and  plaintiff  objected. 
The  court  admitted  the  application  made  by 
the  wife,  but  excluded  the  doctor's  certifi- 
cate in  which  be  answered  certain  questions 
as  to  her  condition  as  to  health,  and  that  he 
considered  her  a  good  risk.  In  excluding 
the  certificate  we  think  there  was  no  error. 
It  was  made  in  private,  without  the  presence 
of  the  plaintlflr  or  any  one  else.  It  is  an  un- 
sworn statement  out  of  which  it  is  proposed 
to  niake  evidence.    If  allowed  as  evidence, 


It  would  destroy  a  fundamental  requisite 
to  admissibility;  that  Is,  cross-examination. 
For  aught  that  appears  the  plaintiff  may  not 
have  believed  anything  contained  therein. 

[B]  Defendant  finds  objection  to  the  in- 
structions. Each  of  the  parties  asked  but 
two,  and  all  were  given.  Thle  first  for  plain- 
tiff was  "that,  when  a  married  woman  Is 
injured  through  the  fault  of  another,  there 
arises  two  causes  of  action.  •  •  • "  The 
criticism  is  that  the  court  should  have  "defin- 
ed what  facts  would  constitute  'fault.'  "  The 
defendant  did  not  ask  the  court  to  state  what 
would  constitute  "fault,"  but,  on  the  con- 
trary, condoned  the  error  by  tracking  in  the 
same  steps  as  follows:  "That,  when  a  mar- 
ried woman  without  fault  on  her  part  Is  in- 
jured by  the  negligence  of  another,  two  caus- 
es of  action  arise.  •  *  • "  Biieh  of  these 
is  called  an  instruction  by  the  parties.  In 
truth  they  are  mere  abstract  statements,  and, 
though  they  should  not  have  been  given  in 
such  form,  they  are  harmless.  At  any  rate, 
if  that  for  plaintiff  was  an  error,  it  was 
adopted  by  defendant 

[7]  If  it  be  said  that  plaintiff's  case, 
though  bottomed  on  negligence,  is  thus  left 
without  any  instruction  on  that  subject, 
plaintiff  so  left  it,  and  defendant,  though 
excepting,  seems  really  not  to  have  had  any 
objection,  for.  If  that  was  harmful  to  It,  it 
could  Itave  supplied  the  omission.  But  it 
chose  to  stand  by,  and  see  the  case  submit- 
ted, and  save  any  objection  for  a  later  time. 
This  it  cannot  do.  If  there  was  no  direction 
on  the  subject  of  negligence,  when  none  was 
asked,  no  harm  was  done,  for  nondirectlou, 
in  a  civil  case,  is  not  error.  Morgan  v.  Mul- 
hell.  214  Mo.  451,  462,  114  S.  W.  4;  Wilson 
V.  Railway  Co.,  122  Mo.  App.  667,  672,  90  S. 
W.  4Co.  In  each  of  these  cases  the  reasons 
governing  this  rule  are  stated. 

There  are  other  objections  stated.  Most  of 
them  are  covered  by  what  we  have  written. 
In  our  opinion  none  will  Justify  our  inter- 
ference. PlalntlfTs  wife  was  shown  to  be 
in  a  deplorable  condition,  and  it  appears 
clear  enough  that  that  condition  was  the  re- 
sult of  the  serious  injury  she  received  In  the 
wreck  on  defendant's  road;  and  the  allow- 
ance which  has  been  made  to  the  husband 
on  account  of  his  loss,  by  being  deprived  of 
her  service  and  society,  is  not  unreasonable. 

The  Judgment  Is  affirmed.    All  concur. 


ANDERSON  v.  METROPOLITAN  ST. 
BY.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  20,  1911.     Rehearing  Denied 

Dec.  14,  1911.) 

1.  Appeal  and   Errob   (}  930*)— Vebdicts— 
Pbesumption. 

After  a  verdict  for  plaintiff,  all  the  evi- 
dence in  his  behalf  must  be  accepted  as  true. 
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and   all   reasonable   inferences   for   his   benefit 
should  be  drawn  therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dip.  i  3755;    Dec.  Dig.  §  930. 'J 

2.  CaSBIERS  (5  315*)— INJXTRT  TO  Passkngeb^ 
Actions— Pleadings— Pboof. 

Where  the  petition  alleged  that  plaintiff 
was  a  passenger,  and  was  thrown  upon  the 
streets  through  the  negligence  of  the  carrier's 
servants  by  starting  up  the  car  with  a  sudden 
jeric  as  she  was  preparing  to  alight,  suchavei^ 
meets  are  not  allegations  that  the  car  had  come 
to  a  stop  and  was  then  started,  and  it  could 
be  shown  that  the  starting  with  a  rapid  jerk 
was  after  the  car  had  slowed  down  as  if  to 
stop. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1282 ;   Dec.  Dig.  ;  315.*] 

3.  Carriers  (J  333*)—In juries  to  Passenoeb 
-Contributory  Negligence. 

Where  a  passenger  on  a  street  car,  after 
^gnaling  for  a  stop,  went  to  the  platform  to 
alight  when  the  car  which  was  slowing  down, 
stopped,  she  was  not  guilty  of  negligence  for 
the  car  company  permitted  persons  to  ride  on 
platforms  and  in  the  aisles,  and  for  the  fur- 
ther reason  that,  if  passengers  were  not  ready 
to  alight  when  cars  were  stopped,  traffic  would 
be  delayed. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent:  Dig.  gg  1385-1397 ;   Dec.  Dig.  g  333.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   John  Q.  Park,  Judge. 

Action  by  Elizabeth  E.  Anderson  against 
tbe  Metropolitan  Street  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

John  H.  Lucas  and  Charles  N.  Sadler,  for 
appellant.  C.  W.  Prince  and  J.  C.  Bubank, 
for  respondent. 

ELLISON,  J.  Plaintiff  was  a  passenger 
on  one  of  defendant's  street  cars  in  Kansas 
City.  In  making  ready  to  alight  from  the 
car  she  was  thrown  violently  to  the  street 
and  sustained  tbe  injuries  for  which  she 
brought  this  action.  She  recovered  Judgment 
in  the  circuit  court 

[1]  Since  the  verdict  was  for  the  plaintiff, 
we  must  assume  all  the  evidence  In  ber  be- 
half to  be  true,  and  must  allow  to  her  all 
reasonable  inferences  to  be  drawn  there- 
from. It  appears:  That  she  was  traveling 
east  and  signaled  the  car  to  stop  at  McGee 
street  That  she  then  arose  from  her  seat 
and  proceeded  to  the  platform  of  the  car  pre- 
paratory to  alighting  when  it  should  stop. 
As  tbe  car  slowed  down  as  though  to  stop, 
she  stepped  close  to  tbe  edge  of  the  platform, 
at  the  same  time  gathering  her  skirts  in  her 
band  so  as  to  be  ready  for  stepping  off  when 
tbe  car  should  stop.  Just  at  this  time  the 
motorman  caused  tbe  car  to  be  suddenly  and 
violently  Jerked  forward  so  that  plaintiff 
was  thrown  with  great  force  upon  tbe  street 
from  whence  she  was  taken  up  by  persons 
who  witnessed  tbe  fall.  There  was  no  at- 
tempt made  by  plaintiff  to  get  off  tbe  car. 
She  suffered  serious  injury. 

It  Is  somewhat  difficult  to  follow  the  dif- 


ferent objections  taken  to  the  Jndgn 
The  petition  clearly  charges  that  plaii 
was  a  passenger,  and  that  she  was  tbn 
upon  the  street  tb^ougta  the  carelessness 
negligence  of  defendant's  servants  by  tbe  i 
den  Jerking  or  starting  of  the  car  as  she 
"preparing  to  alight  therefrom."  These 
legations  were  sustained  by  the  short  st 
ment  of  facts  which  we  have  Just  set 

[21  Defendant  mistakenly  assumes  i 
plaintiff  alleged  tbe  car  bad  stopped,  beet 
it  is  stated  the  car  was  suddenly  Jerked 
started.  There  was  no  allegation  of  the 
having  come  to  a  stop,  nor  was  the  ( 
submitted  to  the  Jury  on  that  ground, 
case  stated  and  made  by  tbe  evidence 
that  the  signal  was  given  for  the  car  to  e 
and  that,  in  obedience  thereto,  it  had  slo 
down  as  though  going  to  stop,  when  suddi 
It  was  caused  to  Jerk  or  start  forw 
Starting  up  by  a  sudden  Jerk  does  not  ne 
sarlly  mean  the  car  was  started  from  a  e 
but  may  well  mean,  in  connection  sact 
in  this  Instance  a  starting  in  rapid  moven 
from  a  slow  movement 

[3]  So  tbe  only  question  in  tbe  case 
Was  the  plaintiff  guilty  of  contributory  ; 
llgence  in  leaving  her  seat  after  signa 
for  a  stop,  and  going  to  tbe  platform 
preparing  to  alight  when  she  saw  the  car 
slowing  down  as  though  to  come  to  a  si 
In  view  of  the  well-nigh  universal  habit 
custom  of  passengers  to  so  act,  there  cai 
but  one  answer  to  the  question.  If  i>as 
gers  who  are  not  incumbered  in  such  a 
as  to  render  tbe  act  dangerous,  and  who 
In  full  capacity  to  care  for  themselves 
most  of  them  are,  should  remain  seated  v 
the  car  has  come  to  a  full  stop,  travel  w( 
be  much  hampered  and  impeded.  It  is  c 
mon  observation  that  street  railways  do 
require  or  encourage  this  from  their  patr 
Cases  showing  it  to  be  negligence  to  al 
from  a  moving  car  do  not  meet  the  ques 
now  presented. 

Street  railway  companies  encourage  rii 
on  cars  by  standing  on  the  platforms, 
vestibules,  or  aisles.  They  do  this  by 
mitting  it  and  by  inviting  it  by  stopping 
taking  on  passengers  when  there  is  no  oi 
place  to  ride.  The  evidence  shows  that  : 
sengers  were  riding  on  the  platform  at 
time  of  plaintiff's  injury.  Then  what  ret 
can  there  be  for  putting  blame  upon  her 
going  to  the  platform  preparatory  to  geti 
off  when  the  car  should  stop? 

The  Instructions   properly   submitted 
case  to  the  Jury,    What  we  have  said  a: 
the  facts  really  disposes  of  all  ohjecti 
made  thereto.    None  of  them  assumed 
car  had  stopped. 

The  objection  to   the  instruction  on 
measure  of  damages  is  extremely  critl 

The  instructions  for  the  defendant  vi 
entirely  fair,  and  presented  every  phasf 
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the  case  to  tbe  Jury  apon  which  Ita  defense 
could  rest  The  modlflcatlon  made  to  two 
of  them  was  without  fault  Nor  is  there 
any  ground  to  supiwrt  the  suggestion  that 
one  of  them  would  confuse  the  Jury  In  re- 
ferring to  an  Instruction  as  "Instruction  1" 
instead  of  "instruction  1-P." 

We  cannot  discover  any  ground  for  the 
Interference  with  the  verdict,  and  the  Judg- 
ment is  accordingly  affirmed.     All  concur. 


McMURBAT  t.  PRAIRIB  OIL  &  OAS  00. 

(Kansas  City  Court  of  Appeals.     MIbbootI. 

Not.  6,  1911.    Rehearing  Denied 

Dec.  14,  1911.) 

1.  UlNXS  AND  MiNEBAM  (J  123*)— PiM  LlNB 
— BSEACH— NEeuaENCB--Vis  Majob. 

Where  an  oil  pipe  line  hiolie  at  a  point 
where  it  crossed  a  nver,  as  the  result  of  an  ex* 
traordinary  flood,  but  it  was  shown  that  the 
breaking  could  have  been  prevented,  had  defend- 
ant used  proper  care  in  construction  and  main- 
tenance, by  reinforcing  the  joints  with  clamps, 
defendant  was  not  relieved  from  liability,  on 
tlie  theory  that  the  breaking  of  the  line  was 
tbe  result  of  vis  major. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  $  245 ;   Dec.  Dig.  i  123.*] 

2.  Pbopkbtt  (S  9*)— Ownership— Evidence. 

In  an  action  against  a  third  person  for 
injuries  to  land,  proof  of  plaintiff's  possession 
under  a  claim  of  ownership  is  sufficient  proof 
of  title,  notwitliatanding  defendant's  denial 
thereof. 

[Ed.  Note.- For  other  cases,  see  Property, 
Dec.  Dig.  i  9.*] 

3.  Neolioence  (S  119*)— Gbounds  or  Nkoli- 

OEKCE— PBOOF. 

Though  plaintiff,  in  an  action  for  negligent 
injury,  must  prove  the  specific  acts  of  negli- 
gence charged,  and  may  not  recover  on  proof 
of  ne^igence  generally,  he  is  not  bound  to  prove 
more  than  one  of  the  acts  of  negligence  charged. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  200-216 ;   Dec  Dig.  i  110.*] 

4.  Mines  and   Minebals  (I  125*)- Injubies 
10  Land — ^Defective  Pipe  Li1nb--Overflow. 

In  an  action  for  injuries  to  plaintiff's  land 
by  its  being  overflowed  by  oil  escaping  from 
defendant's  pipe  line,  evidence  held  to  warrant 
a  finding  that  the  injury  was  cansed  by  de- 
fendant's specific  negligence  in  failing  to  secure 
the  pipe  line  by  clamps. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  247 ;    Dec.  Dig.  t  125.*] 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Actlim  by  Joseph  A.  McMurray  against  the 
Prairie  Oil  &  Oas  Company.  Judgment  for 
plalntlir,  and  defendant  appeals.    Affirmed. 

Judge  Gates,  Joseph  Park,  Smoot  &  Cool- 
ey,  and  J.  M.  Jayne,  for  appellant.  N.  M. 
Pettinglll  and  John  T.  Barker,  for  respond- 
ent 

BROADDtTS,  P.J.  This  is  an  action  to 
recover  damages  on  the  ground  of  the  al- 
leged negligence  of  defendant,  whereby  plain- 
tiff's  growing  crop  of  com  was  injured  by 


reason  of  petroleum  escaping  from  the  for- 
mer's transportation  pipe  line.  There  are 
several  specific  allegations  of  negligence  in 
the  x)otition,  among  which  is  the  following: 
That  defendant  failed  to  strengthen  said 
pipes  at  the  Joints  with  clamps.  Others 
equally  as  specific  were  assigned,  but  as  they 
were  not  sustained  by  the  evidence  it  is  un- 
necessary to  give  them. 

The  defendant  is  a  pipe  line  company,  car- 
rying crude  oil  from  the  oil  fields  of  Kansas 
to  points  in  the  East  to  be  refined.  At  the 
point  in  controversy,  it  has  its  pl|)e8  laid 
along  the  right  of  way  of  the  Santa  F6  Rail- 
way, and  plalntiers  land  is  situated  Just 
south  of  this  right  of  way.  A  stream,  called 
the  Fabius  river,  runs  under  the  railroad 
track  and  through  plaintifTs  land  in  its 
downward  course.  The  plaintiff's  crop  of 
com,  alleged  to  have  been  injured,  is  about 
two  miles  below  tbe  point  where  defendant's 
pipe  line  crosses  said  stream.  This  pipe  line 
is  made  of  steel  tubing,  8  inches  in  diameter 
and  three-eighths  of  an  inch  in  thickness. 
The  ends  of  the  pipe  are  threaded  with  IS 
threads  to  the  inch,  and  the  threads  are  cut 
back  from  the  ends  of  the  pipe  3  inches.  A 
collar  about  6  inches  in  length  is  put  on  one 
end  of  each  section  of  the  pipes,  which  are 
from  18  to  25  feet  in  length,  and  the  end  of 
the  next  section  is  screwed  into  this  collar, 
which  Is  also  threaded.  The  collar  is  of  the 
same  thickness  as  the  pipe.  By  this  means 
a  continuous  line  of  pipe  Is  constracted.  The 
pipes  are  laid  about  1%  feet  under  the 
ground,  except  where  they  cross  under 
streams.  In  crossing  the  Fabius  river,  the 
excavation  was  deepened  at  the  angle  of  the 
banks  to  decrease  the  curve  of  the  line  ia 
reaching  the  bed  of  the  stream,  where  the 
pipe  was  buried  in  the  ground  about  2>^ 
feet.  It  was  shown  that  defendant,  in  con- 
structing its  line  on  the  bottom  of  some 
rivers,  in  order  to  secure  the  pipe  against 
danger  of  being  broken  from  the  flow  of  wa- 
ter, used  clamps  at  the  Joints  in  the  pipe. 
By  the  use  of  these  clamps,  the  Joints  in  the 
pipes,  which  were  the  weakest  points  in  the 
line,  were  made  as  strong  as  the  other  parts 
of  the  pipes.  The  river  in  question  was 
small,  and  during  the  dry  weather  of  tbe 
summer  ceased  to  become  a  running  stream. 
But  when  excessive  rains  occurred  its  banks 
overflowed  and  covered  the  lowlands  both 
above  and  below  the  railroad  bridge  and  pipe 
line,  and  the  force  of  the  water  in  the  chan- 
nel frequently  changed  the  character  of  the 
bottom,  leaving  what  is  called  "washouts." 

In  May,  1008,  the  river  was  swollen  by  an 
unusual  flood,  and  the  water  overflowed  the 
lowlands,  and  the  pipe  line  broke  in  the 
middle  of  tbe  channel,  which  permitted  the 
oil  to  escape  and  spread  upon  the  water. 
There  was  evidence  to  the  effect,  however, 
that  the  overflow  did  not  exceed  others  that 
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occurred  previously.  Plaintiff's  evidence 
tended  to  show  that  many  thousand  gallons 
of  oil  escaped,  and  when  the  water  subsided 
In  a  few  days  It  left  "a  black,  slimy  coat" 
of  oil  all  over  the  lowlands  on  plaintiff's 
farm,  destroying  his  crops  and  Injuring  his 
land;  that  defendant's  agents  who  construct- 
ed the  pipe  line  were  familiar  with  the  riv- 
er, and  knew  that  It  was  Uable  to  overflow 
at  any  time.  The  charge  of  negligence  is 
that  defendant  failed  to  properly  construct 
and  maintain  the  pipe  line  at  the  place  In 
question. 

The  line  had  been  constructed  about  three 
years  prior  to  the  time  In  question,  during 
which  defendant  had  given  reasonable  in- 
spection, except  to  that  part  of  the  Una  in 
question,  which  it  had  failed  to  Inspect  at 
any  time  since  its  construction.  It  was 
shown  that  the  earth  had  been  washed  from 
over  and  under  the  pipe  for  a  distance  of 
about  30  feet;  and  that  it  was  broken  by 
reason  of  its  exposure  to  the  force  of  the 
current  of  water.  There  was  evidence  also 
tending  to  show  If  a  proper  inspection  had 
been  made,  and  proper  precaution  exercised. 
In  all  probability  the  pipe  line  would  not 
have  separated  at  the  time  it  did. 

Plaintiff  was  asked  If  he  was  the  owner  of 
the  land  upon  which  the  crop  was  destroyed. 
Defendant  objected  to  the  competency  of 
the  question,  which  the  court  overruled,  and 
he  testified  that  he  was  the  owner. 

There  was  also  objection  made  at  one  time 
to  the  manner  in  which  plaintiff  was  at- 
tempting to  prove  bis  damages,  but  much 
other  evidence  of  the  same  character  was  of- 
fered without  any  objection  whatever. 

The  defendant's  evidence  tended  to  show 
that  the  amount  of  oil  alleged  by  plaintiff  to 
have  escaped  was  greatly  exaggerated;  that 
the  amount  that  reached  plaintiff's  farm 
was  not  sufficient  to  injure  his  crops;  and 
that  whatever  injury  they  sustained  was 
caused  by  the  overflow  of  water. 

It  Is  insisted  by  defendant  that  the  plain- 
tiff failed  to  make  out  a  case;  and  that 
therefore  the  court  erred  in  refusing  its  de- 
murrer to  plaintiff's  evidence.  It  is  con- 
tended, first,  that  the  fiood  which  caused 
the  injury  being  the  act  of  God,  defendant 
was  not  liable. 

[1]  If  it  was  shown  that  the  flood  which 
caused  the  pipe  line  to  break  was  wholly  the 
result  of  an  extraordinary  flood  in  the  river 
in  question,  unmixed  with  negligence  on  the 
part  of  the  defendant,  such  showing  would 
exclude  the  right  of  plaintiff  to  recover  for 
the  injury  he  sustained  In  consequence  of 
such  flood.  But,  as  the  evidence  tends  to 
show  that  the  breaking  of  the  pipe  line  could 
have  been  prevented,  had  the  defendant  used 
proper  care  in  the  construction  and  main- 
tenance of  the  same,  the  question  was  one 
for  the  Jury. 

The  defendant's  agents,  according  to  the 
plaintiffs  evidence,  were  familiar  with  the 
river,  and  knew  that  It  was  liable  to  over- 


flow during  excessive  rains ;  and  that  dm 
high  water  it  scoured  the  earth  in  the  I 
tom  of  the  channel,  creating  washouts,  lil 
this  knowledge,  it  appears  to  us  that  it  co 
have  secured  its  pipes  by  clamps,  whict 
was  shown  should  be  used  in  places  wh 
the  line  was  likely  to  become  exposed  in 
bottoms  of  rivers.  Had  these  damps  b 
used.  It  is  scarcely  necessary  to  say  that 
force  of  the  water  is  question  would 
have  caused  the  pipe  to  separate.  We  th 
the  case  falls  within  the  rule  that,  wb 
there  Is  negligence  concurring  with  the  ' 
of  Ood,"  and  but  for  such  negligence  the  in] 
would  not  have  occurred,  the  person  guilty 
such  negligence  is  liable.  Such  is  the  w 
established  law  of  this  state.  Standle; 
Railroad,  121  Mo.  App.  637,  9T  S.  W.  : 
Brash  v.  St  Louis,  161  Mo.  433,  61  S. 
808;  Scharfl  v.  Company,  115  Mo.  App.  157 
S.  W.  126;  Harrison  v.  Light  Co.,  195 
606.  93  S.  W.  951,  7  L.  R.  A.  (N.  S.)  293. 

[2]  Next,  it  is  insisted  that  plaintiff 
not  make  proof  of  his  ownership  of  the  U 
He  was  In  possession,  claiming  to  be 
owner,  which  was  sufficient,  until  it  ■ 
challenged  by  some  one  claiming  a  be 
title.  Defendant  denied  his  title,  it  Is  t 
but  that  did  not  create  such  an  issue  as 
quired  him  to  produce  his  title  deeds. 

[3]  A  great  part  of  defendant's  argnn 
and  brief  is  based  upon  the  alleged  f  allnr 
plaintiff  to  prove  the  specific  allegatiom 
his  petition.  The  rnle  is  not  disputed  i 
In  such  cases  the  plaintiff,  in  order  to 
cover,  must  prove  the  specific  acts  char: 
and  be  will  not  be  permitted  to  recover 
proof  of  negligence  generally.  We  will 
incumber  this  opinion  with  reference  to  s 
cases.  But  it  is  nowhere  held  that  a  pi 
tiff  Is  required  to  prove  all  such  specific 
legations.  A  plaintiff  may  allege  many 
cific  allegations  of  negligence,  as  was  i 
in  this  case,  upon  proof  of  any  one  of  wl 
he  would  be  entitled  to  recover.  The  cas 
Galm  V.  Railroad,  113  Mo.  App.  591,  87  S. 
1015,  and  numerous  cases  cited  by  appell 
do  not  bear  out  its  contention.  It  m 
Just  as  well  be  said  that  a  plaintiff  in 
attachment  suit  would  be  held  to  prove 
the  grounds  alleged  as  cause  for  such 
tachment,  although  he  might  have  recovi 
by  alleging  and  proving  any  one  of  thenc 

[4]  We  believe  there  was  evidence  sufiic 
to  authorize  the  verdict  of  the  jury  upon 
specific  act  of  negligence  charged,  that 
fendant  had  failed  to  secure  Its  pipe  liiK 
clamps.  And  we  think  it  was  sufflcic 
shown  that  the  Injury  to  plaintiff's  groi 
crops  and  land  was  caused  by  the  oil 
escaped  from  the  broken  pipe  line. 

The  court,  at  the  instance  of  defent 
gave  21  instructions  covering,  as  we  tl 
every  debatable  issue  in  the  case,  an 
they  did  not  It  was  defendant's  own  ft 
for  in  a  plain  case  like  this  only  a  fev 
structlons  were  necessary  to  fully  and  ] 
erly  instruct  the  Jury  as  to  the  law  apx 
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ble  to  the  facts.  The  Issues  were:  Was  the 
defendant  negligent  in  failing  to  properly 
coustruct  its  pipe  line,  so  as  to  resist  ex- 
eessive  floods  in  the  river  in  question?  and, 
if  negligent,  was  the  plaintiff  damaged  by 
reason  of  such  negligence,  and  the  extent 
of  such  Injury?  Plaintiff  introduced  evi- 
dence to  support  these  issues,  and  defendant 
on  Its  part  introduced  evidence  tending  to 
contradict  such  showing  of  the  plaintiff; 
and,  further,  that  the  injury  was  caused  by 
the  vis  major.  The  Jury  found  the  issue  for 
the  plaintiff,  and  we  do  not  see  that  defend- 
ant has  any  right  to  complain,  as  there  was 
no  material  error  committed  by  the  court  in 
the  admission  or  rejection  of  evidence,  or  In 
the  giving  or  refusing  of  instructions. 
Affirmed.    All  concur. 


DONOHUE  v.   DONOHUE. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  20,  1911.    Rehearing  Denied 

Dec.  14,  1911.) 

1.  OoNTBACTs  (I  111*)— Agreements  fob  Di- 
voBCE — Validitt— Public  Policy. 

An  antenuptial  agreement,  whereby  the 
wife  agreed  to  obtain  a  divorce  in  consideration 
of  certain  payments,  and  the  husband  agreed 
not  to  contest  it,  cannot  be  enforced,  because 
void  as  against  public  policy. 

[Ed.   Note. — For   other  cases,   see   Contracts, 
Cent.  Dig.  if  515-520;    Dec.  Dig.  i  111.*] 

2.  DivoBCE  (f  56*)— Agreements  fob— Valid- 
iTT— Collusion. 

An  antenuptial  agreement,  whereby  the 
wife  was  to  obtain  a  divorce,  and  the  husband 
was  not  to  contest  it,  cannot  be  enforced,  l)e- 
caose  it  would  show  collusion  between  the  par- 
ties. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  {{  166-168;   Dec.  Dig.  S  56.*] 
8.  Mabsiagb  (j  18*)— VALiDnr- Motive. 

Though  the  parties  to  a  marriage  did  not 
intend  that  the  marital  relation  should  be  per- 
manent, the  marriage  having  been  performed 
with  all  the  rights  and  duties  imposed  on  the 
law  of  the  land,  was  valid,  regardless  of  the 
motives  of  the  contracting  parties. 

[Ed.   Note. — For   other   cases,    see   Marriage, 
Cent.  Dig.  J  9;   Dec.  Dig.  {  la*] 

4.  DivoBCE   a  46*)  —  Adultebt  —  Justifica- 
tion. 

The  mere  fact  that  spouses  are  living  apart 
will  not  justify  adultery. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent.  Dig.  |  151 ;    Dec.  Dig.  |  46.*] 

6.  DivoBCE  (S  45*)— Defense— OoNNiVAKCE. 

Where  a  man  and  woman  entered  into  a 
formal  marriage,  which  they  agreed  should  be 
dissolved,  and  the  husband  deserted  his  wife 
while  she  was  ill  and  unable  to  care  for  herself, 
and  after  her  recovery  hired  witnesses  to  catch 
her  in  some  act  that  would  enable  him  to  ob- 
tain a  divorce,  and  the  husband  expressed  sat- 
isfaction that  her  Incontinence  had  been  found 
out,  and  remained  on  terms  of  friendship  with 
ner  paramour^  he  was  not  entitled  to  a  divorce, 
not  being  an  injured  and  innocent  party  coming 
into  court  with  clean  hands. 

[Ed.  Note. — For  other  cases,  gee  Divorce,  Dec. 
Dig.  {  45.*] 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  H.  Slover,  Judge. 

Action  by  Patrick  H.  Donohue  against 
Rosa  Donohue.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Judgment  reversed. 

N.  F.  Heitman,  for  appellant.  Lowe  & 
Shannon,  for  respondent. 

BROADDUS,  P.  J.  This  is  a  suit  for 
divorce.      On   the   10th   day   of   December, 

1906,  the  parties  were  lawfully  married  in 
Kansas  City,  Kan.,  and  lived  together  until 
August,  1907,  when  they  separated.  The 
ground  alleged  for  divorce  is  adultery.  The 
defendant  In  her  answer  denies  the  allega- 
tion of  adultery,  and  pleads  that  plaintiff 
abandoned  her  in  August,  1907,  while  she 
was  sick  in  bed,  and  refused  to  provide  her 
with  medical  attention;  and  further  alleges 
that  in  September,  1907,  plaintiff  commenced 
divorce  proceedings  against  her,  making 
many  charges  against  her  character  and  con- 
duct which  were  imtrue;  and  that  after  all 
the  evidence  was  Introduced  plaintiff  dis- 
missed his  case.  The  answer  also  alleges 
that,  on  the  day  upon  which  they  were  mar- 
ried, plaintiff  required  and  compelled  de- 
fendant to  enter  Into  a  certain  agreement  In 
writing,  whereby  and  according  to  the  terms 
of  which  defendant  was  to  procure  a  divorce 
from  plaintiff,  and  pay  all  the  costs  and  ex- 
penses Incident  thereto;  and  that  plaintiff 
was  not  to  contest  said  suit,  but  in  the  con- 
tract agreed  to  let  the  same  go  by  default, 
in  consideration  of  all  which  he  was  to  pay 
her  $1,500,  In  monthly  Installments  of  |50 
each. 

Plalntur  testified  tliat  prior  to  August  6, 

1907,  the  time  he  left  defendant,  the  two 
did  not  get  along  well  together;  that  defend- 
ant was  quarrelsome  and  wanted  to  fight; 
and  that  she  blackened  his  eye,  scratched 
him,  and  spit  In  his  face,  and  committed  oth- 
er offenses.  While  the  former  divorce  pro- 
ceedings were  pending,  the  conduct  of  de- 
fendant was  shown  to  have  been  of  the  most 
disgraceful  ctiaracter.  She  got  drunk,  and 
said  and  did  things  too  vile  and  disgusting 
to  he  repeated,  and  such  as  no  self-respecting 
female  would  have  been  guilty  of  saying  or 
doing.  The  evidence  is  overwhelming  that 
she  visited  a  house  well  known  and  ac- 
knowledged by  the  proprietor  to  be  a  house 
of  prostitution,  and  that  she  committed  adul- 
tery. While  such  has  been  the  conduct  of 
defendant,  the  testimony  as  a  whole  goes 
to  show  that  plalntlfTs  conduct,  in  so  far  as 
his  habits  were  concerned,  as  a  whole  was 
not  bad.  It  is  true  he  conducted  a  saloon, 
but  It  was  not  shown  that  he  was  a  drunk- 
ard, and,  barring  the  statements  of  defend- 
ant, his  manner  of  life  was  free  from  any 
stigma  of  gross  immorality.  The  defendant 
had  been  twice  divorced  according  to  her 
own  te.stimony.     She  Insinuated  that  It  was 
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through  plaintiff's  Influence  that  she  obtain- 
ed a  divorce  from  her  last  husband. 

[1,2]  It  was  admitted  by  plaintiff's  at- 
torney during  the  trial  that  the  parties  had 
been  cohabiting  as  man  and  wife  up  to  the 
time  of  their  marriage.  And  It  Is  to  be  un- 
derstood that  their  marriage  was  merely 
formal,  and  not  entered  Into  in  good  faith, 
with  an  understanding  that  the  relation 
should  continue.  The  evidence  of  this  fact  is 
found  in  the  writing,  entered  into  on  the  day 
of  their  marriage,  which  was  Introduced  In 
evidence,  and  which  reads  as  follows:  "This 
agreement,  made  and  entered  Into  this  lOtb 
day  of  December,  1906,  by  and  between  Ro- 
sa Cooper,  of  Kansas  City,  Missouri,  party  of 
the  first  pa,rt,  and  Patrick  H.  Donohue,  of 
Kansas  City,  Missouri,  party  of  the  second 
part,  wltnesseth:  (1)  That  as  an  Inducement 
to  said  second  party  to  marry  the  said  first 
party,  Rosa  Cooper  Is  willing  to  accept 
$1,500,  payable  monthly,  in  lieu  of  all  rights 
she  may  be  entitled  to  as  the  wife  of  said 
second  party;  and  Is  further  willing  to  pro- 
cure a  divorce  from  said  first  party  and  to 
pay  costs  of  such  proceedings.  (2)  That  said 
second  party  is  willing  to  marry  said  first 
party  on  the  above  terms:  Now,  therefore,  It 
is  hereby  agreed  by  and  between  the  party  of 
the  first  part  and  the  party  of  the  second 
part  that  they  will  have  a  marriage  cere- 
mony performed  making  them  man  and  wife, 
on  or  about  Monday,  December  10,  1906; 
that  said  Donohue  agrees  to  pay  the  said 
Rosa  Cooper  $50  each  and  every  month  until 
the  sum  of  $1,500  has  been  paid,  which  said 
sum  the  said  first  party  agrees  to  accept  in 
full,  and  in  lieu  of  all  her  right,  title  and  in- 
terest in  the  property,  real  or  personal,  or 
Income  of  the  said  second  party,  hereby  ex- 
pressly waiving  rights  which  would  other- 
wise accrue  to  her  as  the  wife  of  said  sec- 
ond party;  and  it  is  further  agreed  that  the 
said  Rosa  Cooper  shall  procure  a  divorce 
from  said  Donohue  and  that  she  shall  pay 
all  expenses  and  costs  Incident  thereto;  and 
that  the  said  Donohue  will  not  contest  said 
divorce  suit,  but  on  the  contrary  agrees  here- 
by to  let  the  same  go  by  default.  In  witness 
whereof  we  have  hereunto,  and  to  a  dupli- 
cate copy  hereof,  set  our  hands  this 


day  of  December,  1906.  Mrs.  Rosa  Cooper, 
P.  H.  Donohue."  Signed  in  duplicate.  The 
result  shows  that  defendant  did  not  at- 
tempt to  avail  herself  of  the  so-called  con- 
tract, which  the  court  would  have  disre- 
garded for  two  reasons,  viz.:  First,  that  It 
was  void  as  against  public  policy;  second, 
because  It  would  show  collusion. 

[3,4]  Notwlthstnuding  plaintiff  and  defend- 
ant entered  into  the  marital  relation  with 
the  understanding  that  it  should  not  be  per- 
manent, but  be  dissolved  at  the  instigation 
of  the  defendant,  the  marriage  carried  with 
it  all  the  rights  and  duties  imposed  by  the 
law  of  the  land.  The  motives  that  Induced 
the  marriage  did  not  render  It  void;  It  was 
just  as  binding,  as  a  matter  of  law,  as  if  it 


had  been  the  result  of  the  utmost  good  fal 
Ryan  v.  Ryan,  137  S.  W.  1014.  And  becai 
the  parties  were  living  apart  at  the  time 
defendant's  offense  cannot  be  taken  as 
plea  of  Justification  on  the  part  of  defei 
ant.  To  so  hold  would  be  putting  a  p 
mium  on  immorality  and  infidelity. 

[S]  Notwithstanding  we  find  that  the  < 
fendant  is  to  be  condemned  for  her  condi 
as  a  wife,  the  conduct  of  the  plaintiff  mi 
determine  his  right  to  a  decree  of  divor 
The  law  has  wisely  provided  that  a  pai 
invoking  the  power  of  the  court  must  coi 
with  clean  hands.  The  law  imposes  np 
the  plaintiff  the  burden  of  satisfying  t 
court  that  he  has  lived  up  to  his  obligatic 
as  a  husband.  The  record  discloses  ti 
plaintiff  has  not  "faithfully  demeaned  hi 
self  and  discharged  all  his  duties  as  the  hi 
band  of  the  defendant,  and  at  all  times  tre 
ed  her  with  kindness  and  affection."  Duri 
the  short  time  that  elapsed  from  the  date 
the  marriage  until  plaintiff  left  defenda 
It  seems  that  they  did  not  live  together 
harmony.  All  the  evidence  shows  that  th 
quarreled  and  were  In  almost  constant  6 
agreement,  mostly  through  the  fault  of  ' 
fendant.  WhUe  such  a  situation  may,  p 
haps,  have  justified  plaintiff  in  not  cobal 
Ing  with  defendant,  it  in  no  sense  afforc 
him  an  excuse,  as  long  as  the  relation 
husband  and  wife  existed,  of  wholly  abi 
donlng  her,  and  leaving  her  without  the  i 
cessities  for  her  support  At  or  about  t 
time  plaintiff  abandoned  defendant,  she  v 
suffering  from  an  affliction  that  required 
surgical  operation  to  remedy,  aud  bad  to 
taken  to  a  hospital  for  that  purpose.  £ 
remained  In  the  hospital  for  many  wee 
without  sufficient  funds  to  pay  for  necessi 
service,  and  was  compelled  to  sell  some  of  1 
personal  effects  for  the  purpose.  Her  c 
ditlon  was  known  to  the  defendant,  but 
failed  to  aid  her  In  any  way. 

The  record  further  discloses  that  defei 
ant  had  been  twice  divorced  before  her  m 
rlage  to  plaintiff,  and  her  statement  that 
was  the  cause  of  her  alienation  from  1 
last  husband  stands  uncontradicted,  and  i 
record  further  discloses  that  plaintiff,  at  i 
time  of  the  marriage  and  up  to  the  time 
his  abandonment  of  defendant,  knew  1 
well  that  she  was  not  virtuous,  and  that  i 
was  generally  immoral,  and  when  he  marr 
defendant  the  writing  entered  Into  betwi 
them  shows  beyond  all  question  that  he  • 
not  marry  her  In  good  faith,  and  that 
did  not  Intend  to  perform  the  duti^  oi 
husband,  and  that  he  was  looking  for  an 
portunlty  to  free  himself  from  the  relati 
as  is  evidenced  by  the  fact  that  he  em  pi 
ed  witnesses  to  watch  defendant,  for  the  p 
pose  of  catching  her  in  some  act  that  wo 
afford  him  a  pretext  to  get  a  divorce, 
succeeded  In  his  purpose,  and  his  wife  ■< 
caught  under  circumstances  that  Indica 
she  had  committed  adultery  with  a  cert 
individual.    This  individual  was  one  of 
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patrons,  and  drank  at  his  bar  both  before 
and  afterward.  He  took  no  offense  at  the 
man  or  his  conduct,  but,  on  the  contrary, 
'was  gratified  at  the  result.  He  was  asked: 
"The  fact  is  you  were  glad  to  find  out  he 
had  been  up  there  with  your  wife,  weren't 
you?"  He  answered:  "Well,  I  was  glad  to 
find  out  that  she  had  made  a  bad  break  of 
that  kind,  and  I  could  brhig  It  on  her."  The 
plaintiff  placed  himself  In  the  attitude  of 
rejoicing,  because  the  Infamy  of  his  wife  had 
been  discovered  in  such  a  way  that  b%  could 
have  the  evidence  of  her  misconduct  to  use, 
we  are  justified  In  presuming,  in  procuring  a 
divorce. 

Under  the  drcnmstances  we  hare  related, 
is  the  plaintiff  both  an  injured  and  innocent 
party,  coming  into  court  with  clean  hands, 
with  the  right  to  appeal  to  the  court  for  the 
wrongs  his  wife  has  committed  against  him? 
We  do  not  believe  that  he  was  either  the  in- 
jured or  the  innocent  party.  He  was  not 
injured,  because  he  never  as  a  fact  took 
upon  himself  the  obligations  of  the  marital 
relation;  and  he  was  not  innocent,  because 
he  did  not  comply  with  the  conditions  of  that 
obligation.  He  entirely  failed  in  so  doing 
when  he  stood  by  without  extending  a  help- 
ing hand  to  his  wife  when  she  was  sick  and 
in  want  of  necessities,  as  he  should  have 
done.  He  had  no  right  to  abandon  her  as 
long  as  she  was  his  wife,  however  erring  she 
may  have  been,  and  untU  the  bonds  of  mat- 
rimony bad  been  severed  by  competent  au- 
thority she  was  entitled  to  receive  at  his 
hands  the  necessities  for  her  support.  We 
have  great  respect  for  the  judgment  of  the 
able  and  upright  judge  who  rendered  the  de- 
cree; but  we  feel  Impelled  to  come  to  a  dif- 
ferent conclusion,  and  feel  that  it  is  our 
duty  to  deny  plaintlfTs  petition  for  a  decree 
of  divorce,  and  we  hereby  reverse  the  judg- 
movt    All  concur. 


McGUINN  v.  FEDERATED  MINES  & 

MILLING  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

4,  1911.) 

1.  Mechanics'  Libns  (S  61  •)— Materialman's 
l.iek— contbacting  parties. 

Under  Rev.  St  1909,  S  8212,  giving  labor- 
ers and  materialmeQ  a  lien  for  labor  performed 
and  material  furnished  under  "any  contract 
with  the  owner  or  proprietor  thereof  or.  his 
a?«>nt,  tmstee,  contractor,  or  subcontractor,"  a 
mechanic's  lien  cannot  be  had  unless  the  work 
was  done  or  the  material  was  famished  under  a 
contract  with  the  owner,  etc. 

[Ed.  Note. — For   other  cases,  see   Mechanics' 
Uens,  Cent.  Dig.  U  77-81 ;   Dec.  Dig.  {  «1.*] 

2.  Mechanics'  Liens  (S  72*)— Materialman's 
Lies— Contracting  Parties  —  "Aoe.n-t"- 
Tesant. 

A  tenant  is  not,  by  virtue  of  his  relation  as 
such,  the  landlord's  agent  so  as  to  subject  the 
latter's  property  to  a  materialman's  lien  under 
Rev.  St.  1909,  {  8212,  giving  a  lien  for  material 


furnished  under  a  contract  with  the  owner  or 
his  agent,  nor  is  he  the  landlord's  agent  within 
the  statute  for  making  repairs  by  reason  of  a 
general  covenant  bv  the  tenant  to  keep  the 
premises  in  repair,  but  he  is  the  latter's  agent 
within  the  statute  if  the  landlord  binds  the  ten- 
ant for  a  compensation  to  make  substantial  im- 
provements upon  the  property,  so  as  to  entitle 
one  furnishing  material  for  the  improvements 
under  contract  with  the  tenant  to  a  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f  86;   Dec.  Dig.  i  72.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  262-270;  vol.  8,  p.  7569.] 

8.  Mechanics'  LifcNs  (I  63*)— Materialman's 
Lien— Contracting  PABTiKa— Contract  by 
Tenant. 

Defendant  leased  a  mining  plant  consisting 
of  boilers,  engines,  etc.,  under  a  lease  which  re- 
cited that  the  tenant  acknowledged  receipt  of 
the  plant  in  good,  first-class  condition  and 
agreed  to  keep  it  in  good,  first-class  repair  at 
his  own  expense,  and  if  any  part  thereof,  includ- 
ing the  boilers,  etc.,  wore  out  during  his  opera- 
tion under  the  lease  he  would  replace  it  with 
new  material  of  the  same  kind,  and  would  de- 
liver up  the  plant  in  as  good  condition  as  re- 
ceived, usual  wear  excepted.  Held,  that  the 
plant  was  not  subject  to  a  materialman's  lien 
for  repairs  to  the  boiler  by  patching,  made  under 
a  contract  with  the  tenant;  the  tenant  not  be- 
ing required  by  the  lease  to  make  any  improve- 
ments. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec  Dig.  {  63.*] 

4.  Mechanics'  Liens  (S  279*)  —  Material- 
man's Lien- BiTROKN  or  PRoor— Execution 
OF  Contract. 

The  burden  is  upon  one  seeking  to  enforce 

a  materialman's  lien  for  repairs  to  a  mining 

plant,  made  under  a  contract  with  the  tenant. 

to  show   that   he  was   the   owner's  authorized 

agent  to  have  the  repairs  made. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 

Liens,  Dec.  Dig.  i  279.*] 

6.  Landlord  and  Tenant  (|S  150,  152*)— Re- 
pairs—Duty  OF  Landlord. 

Particular  repairs  must  be  stipulated  for  in 

the  lease,  and  the  landlord  is  not  liable  for  other 

repairs  than  those  particularly  stipulated  for  in 

the  lease. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 

Tenant,  Cent.  Dig.  8i  536-657;    Dec.  Dig.  {§ 

150,  152.*] 

6.  Mechanics'  Liens  (§  6*)  —  Construction 

OF  Statutes. 

While  the  mechanics'  lien  law  should  be 
liberally  construed  to  effectuate  the  legislative 
purpose,  it  cannot  be  extended  to  facts  not  fair- 
ly within  its  general  scope. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  Si  3,  5;  Dec.  Dig.  g  5.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

Action  by  W.  H.  McGulnn  against  the 
Federated  Mines  &  Milling  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

F.  M.  Cummlngs,  for  appellant  Spencer, 
Grayston  &  Spencer,  for  respondent 


GRAY,  J.  This  action  was  Instituted  to 
foreclose  a  mechanic's  lien  filed  by  the  plain- 
tiff against  a  certain  mining  plant  composed 
of  boilers,  engines,  and  other  machinery,'  and 
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building  Inclosing  same,  situated  upon  cer- 
tain real  estate  in  Jasper  county. 

The  evidence  discloses  that  the  defendant 
was  the  owner  of  a  mining  lease  on  the  real 
estate  In  question,  and  was  also  the  owner 
of  the  mining  plant  above  mentioned:  that 
it  leased  the  same  to  one  Pottorff,  who  as- 
signed the  same  to  one  Hollywood.  After 
Hollywood  took  possession  of  the  property 
under  the  lease,  he  had  the  plaintiff  repair 
the  boiler  by  putting  a  patch  on  it,  and  by 
replacing  the  tubes.  The  case  was  tried  be- 
fore the  court  without  a  Jury,  Judgment  was 
rendered  for  the  defendant,  and  plaintiff  ap- 
waled.  No  declarations  of  law  were  asked 
or  given,  and  the  only  error  assigned  is, 
that  under  the  law  and  the  evidence,  the 
court  should  have  found  for  the  plaintiff. 

The  lease  under  which  Hollywood  was  op- 
erating at  the  time  he  engaged  plaintiff  to 
do  the  work  sued  for  contained  the  follow- 
ing: "The  party  of  the  second  part  hereby 
acknowledges  receipt  of  said  concentrating 
plant,  tools,  and  supplies,  all  of  said  mining 
plant,  tools,  and  supplies  being  in  good,  flrst- 
class  condition.  And  agrees  to  keep  the  same 
in  good,  flrst-class  repair  at  his  own  expense, 
and  if  any  portion  of  the  same,  including  ma- 
chinery, boilers,  belts,  or  pulleys  break  or 
wear  out  during  his  operation  under  this 
agreement,  that  he  will  replace  the  same 
with  new  material  of  the  same  kind  and  not 
Inferior  In  any  respect.  And  that  he  will 
deliver  up  all  of  said  concentrating  plant, 
tools,  and  suppliea  in  as  good  condition  as 
they  are  at  the  present  time,  usual  wear  and 
tear  only  excepted." 

[1]  The  only  question  submitted  on  this 
appeal  Is  whether  by  the  above  terms  of  the 
lease  the  tenant  was  authorized  as  the  agent 
of  the  defendant  lessor,  to  bind  its  prop- 
erty for  the  Uen  account.  Our  statute  (sec- 
tion 8212,  Rev.  St  1909)  gives  the  laborer 
and  materialman  a  lien  for  labor  performed 
and  material  furnished  "under  or  by  virtue 
of  any  contract  with  the  owner  or  proprietor 
thereof,  or  his  agent,  trustee,  contractor,  or 
subcontractor."  And  our  courts  hold  in  or- 
der for  the  plaintiff  to  recover  be  must  show 
that  he  did  the  work,  or  furnished  the  ma- 
terial under  a  contract  with  the  owner  or 
his  agent  Badger  Lbr.  Co.  t.  Stepp  et  al., 
157  Mo.  366,  67  S.  W.  1059;  Hengstenberg 
V,  Hoyt  109  Mo.  App.  622,  83  S.  W.  539. 

[2]  And  the  rule  is  universal  that  under 
such  a  .statute  a  tenant  merely  by  his  rela- 
tion as  such  is  not  the  agent  for  the  land- 
lord so  as  to  subject  the  latter's  estate  to 
the  lien.  Wlnslow  Bros.  Co.  v.  McCully 
Stone  Mason  Co.,  169  Mo.  236,  69  S.  W.  304 ; 
.Stenberg  v.  Liennemaun,  20  Mont.  457,  52 
Pac.  84,  63  Am.  St  Rep.  636;  Beebler  v. 
Ijams,  72  Md.  193,  19  Atl.  646;  Moore  v. 
Vaughn,  42  Neb.  696,  60  N.  W.  914 ;  Reed  v. 
Kstes,  113  Tenn.  200,  80  S.  W.  1086 ;  Meade 
Plumbing  Co.  v.  Irwin,  77  Neb.  385,  109  N. 
\V.  391;   Carter  t.  Keeton  (Va.)  Tl  S.  E.  554. 

On  the  other  hand,  the  rule  Is  very  gen- 


erally recognized  and  established  that  wl 
the  landlord  binds  the  tenant  to  make  i 
stantial  improvements  upon  the  prope 
that  be  thereby  constitutes  the  latter 
agent  within  the  meaning  of  the  mechan 
Hen  law,  and  his  property  is  subject  to 
lien  for  labor  performed  and  material  1 
nlshed  In  making  such  improvements  nn 
the  contract  with  the  tenant  Doughe 
Moss  Lbr.  Co.  t.  Churchill,  114  Mo.  App.  i 
90  S.  W.  405;  Westport  Lbr.  Co.  t.  Hai 
131  Mo.  App.  94,  110  S.  W.  609;  Cur 
Clark  Hardware  Co.  v.  Churchill,  126  : 
App.  462,  104  S.  W.  476 ;  Kremer  v.  Wal 
et  al.,  16  Wash.  139,  47  Pac.  238;  Cai 
Lombard  Lbr.  Co.  v.  Jones  et  al.,  187  111.  ! 
68  N.  E.  347;  Whltcomb  v.  Cans,  90  A 
469,  119  S.  W.  676;  Boisot  on  Mechan 
Liens,  {  290;  27  Cyc  58. 

Boisot  says:    "Where  a  tenant  contrt 
with  his  landlord  to  build  or  repair  bn 
ings  for  compensation  to  be  made  by 
landlord,  either  in  money  or  the  occupat 
and  use  of  the  premises,  the  tenant  Is 
landlord's  agent"     But  a  general  coven 
on  the  part  of  the  tenant  to  keep  the  pr 
Ises  In  repair,  does  not  make  him  the  ag 
of  the  landlord  so  as  to  bind  the  latt 
estate  for  repairs  furnished  by  the  direct 
of  the  tenant    WInslow  Bros.  Co.  v.  McC; 
Stone  Mason  Co.,  supra ;  Mtxi&  Elevator 
T.  Deeves,  57  Misc.  Rep.  632, 108  N.  Y.  Sn 
718;   s.  c,  126  App.  Div.  842,  110  N.  X.  St 
124;     Conant   v.    Brackett   112    Mass. 
Dougherty-Moss  Lbr.   Co.  v.   Churchill, 
pra;    A.    &    Eng.    Ency.   Law,    vol.    20 
Ed.)  310. 

In  the  WInslow  Case,  supra,  our  Suprc 
Court  said:  "The  mere  fact  that  an  ow 
consents  to  a  tenant's  making  alterations 
Improvements  upon  the  demised  premises, 
the  fact  that  the  tenant  has  contracted  « 
the  owner  to  make  certain  improvements 
the  leased  premises,  does  not  make  the  h 
or  the  landlord's  Interest  in  the  land  e 
Ject  to  a  mechanic's  Uen.  For  In  such  ca 
the  tenant  acts  for  himself  and  not  as  ag 
for  the  owner." 

In  the  notes  to  Belnap  r.  Condon  (Ut 
23  L.  B.  A.  (N.  S.)  601,  the  authorities 
collected  and  digested,  and  from  thena 
clearly  appears  that  the  landlord's  intei 
In  the  premises  Is  not  liable  for  ordinary 
pairs  ordered  by  the  tenant,  whether  un 
his. legal  duty  to  keep  the  premises  in  rep 
or  under  a  general  covenant  to  that  ell 
in  the  lease. 

In  New  York  the  statute  authorizes  a  ] 
where  the  work  was  performed  or  the  cdi 
rial  furnished  under  a  contract  with 
owner,  or  by  his  consent,  and  even  nn 
such  a  statute,  the  courts  of  that  state  t 
that  in  a  lease  wherein  the  tenant  expre: 
agreed  to  keep  the  premises  In  good  ot 
and  repair  during  the  term,  and  at  hla  < 
cost  and  expense,  the  landlord  Is  not  lU 
under  a  contract  for  repairs  made  by 
tenant.     JEtna  Elevator  Co.  t.  Deeves, 
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Misc.  Rep.  032,  108  N.  T.  Supp.  718;    a.  c, 
125  App.  DIt.  842,  110  N.  Y.  Supp.  124. 

[3]  By  the  terms  of  tbe  lease  In  ques- 
tion, we  are  Informed  that  tbe  premises  were 
In  first-class  condition  at  tbe  time  tbe  lease 
was  made,  and  tbere  is  nothing  In  the  Iciase 
requiring  tbe  tenant  to  malce  any  Improve- 
ments  upon  tbe  property.  He  Is  only  re- 
quired to  keep  the  property  in  Its  then  first- 
class  condition,  and  in  case  any  part  shall 
break,  to  replace  tbe  same  with  new  mate- 
rial not  Inferior  to  the  old. 

The  machinery  was  a  mining  plant  and  the 
tenant  was  to  operate  tbe  same,  using  the 
boiler  and  other  parts  of  the  machinery.  It 
is  a  well-known  fact  that  boilers  will  leak 
and  will  have  to  be  patched,  and  that  the 
flues  do  not  last  always,  and  whenever  the 
tenant  or  person  operating  the  same  is  to 
have  tbe  use  thereof,  It  is  necessary  to  re- 
pair the  same  from  time  to  time.  If  tbe 
boiler  was  in  first-class  condition  when  the 
tenant  received  It,  then  it  is  fair  to  presume 
that  the  patch  put  on  by  plaintiff  was  tin 
ordinary  repair,  caused  from  its  use  and 
wear.  And  so  far  as  we  are  Informed  from 
the  record,  the  flues  were  repaired  for  the 
same  reason.  In  other  words,  It  cannot  be 
said  from  the  testimony  that  tbe  tenant  was 
not  under  tbe  legal  obligation  to  make  the 
repairs  without  the  clause  to  that  effect,  in 
tbe  lease.  And  if  this  is  true,  then  tbe  case 
must  be  determined  by  the  general  rule,  to 
wit:  That  the  property  of  the  landlord  Is 
not  liable  in  this  state  for  ordinary-  repairs 
made  to  the  premises  under  a  contract  with 
the  tenant 

[4,  f]  The  burden  was  upon  the  plaintiff 
to  show  that  tbe  tenant  was  the  authorized 
agent  of  tbe  defendant  to  have  the  repairs 
made,  and  it  seems  to  us  if  he  claimed  they 
were  special  repairs  required  under  the  par- 
ticular provisions  of  the  lease,  then  he  should 
have  offered  testimony  to  prove  that  fact,  as 
the  goieral  rule  is  that]  the  particular  re- 
pairs must  be  provided  for  in  the  lease,  and 
even  though  a  lease  provided  for  certain  re- 
pairs, the  landlord  is  not  liable  for  others. 
Hanklnson  v.  Vantlne,  152  N.  Y.  20,  46  N.  E. 
292;  Cowen  v.  Paddock,  137  N.  Y.  188,  33 
N.  E.  154:  Hammond  v.  Martin,  15  Tex. 
Civ.  App.  570,  40  S.  W.  347. 

The  appellant  relies  on  tbe  cases  of  Dough- 
erty-Moss Lbr.  Co.  V.  Churchill,  supra,  West- 
port  Lbr.  Co.  v.  Harris,  supra,  and  kindred 
cases.  In  the  Dougherty  Case,  the  tenant 
was  required  to  expend  a  large  sum  of  mon- 
ey fai  changing  the  property  so  as  to  make 
it  nsetnl  as  a  theater,  and  by  tbe  terms  of 
the  lease  the  tenant  was  compelled  to  make 
such  changes  and  Improvements,  and  it  was 
solely  from  the  fact  that  the  lease  provided 
for  substantial  improvements  that  the  lien 
was  upheld.  The  court  expressly  recognized 
the  mle  declared  herein,  and  said:  "We  are 
n»tto  be  understood  as  holding  that  tbe  | 


making  of  ordinary  repairs  or  alterations  by 
a  lessee  with  the  consent  of  the  lessor  will 
subject  to  liens  more  than  the  leasehold  es- 
tate, for  it  is  the  duty  of  tbe  lessee  to  keep 
the  premises  in  repair  during  bis  tenancy. 
In  doing  this  he  maintains  the  property  but 
does  not  enlarge  it,  and  such  repairs  are 
considered  as  being  for  his  sole  benefit." 
The  repairs  on  the  boiler  in  this  case  un- 
doubtedly were  made  for  the  sole  benefit  of 
the  tenant,  and  in  order  that  he  might  oper- 
ate tbe  mining  plant  for  bis  profit. 

In  JEltBa.  Elevator  Co.  v.  Deeves,  supra, 
tbere  was,  as  we  have  stated,  in  the  lease, 
a  covenant  to  keep  the  premises  iu  repair, 
and  the  court  said:  "A  provlsloor  similar  to 
tbe  covenant  under  consideration  has  been 
in  common  use  ever  since  the  enactment  of 
the  mechanics'  lien  statute,  and  we  cannot 
find  that  it  has  ever  been  held  to  constitute 
the  necessary  consent  upon  which  to  base 
tbe   landlord's   liability." 

[8]  The  statute  which  gives  to  the  laborer 
and  materialman  a  lien,  created  a  remedy 
not  known  to  the  common  law;  and  while  It 
should  receive  a  liberal  construction  to  se- 
cure the  purposes  which  tbe  Legislature  in- 
tended, it  cannot  be  extended  to  a  state  of 
facts  not  fairly  within  its  general  scope  and 
purview. 

In  this  case  tbe  plaintiff  asked  for  a  gen- 
eral Judgment  against  tbe  defendant,  and 
if  he  is  entitled  to  the  Hen  prayed  for  he  is 
entitled  to  such  Judgment.  The  defendant 
did  not  personally  make  the  contract  with 
plaintiff,  and  we  cannot  see,  under  the  evi- 
dence in  this  case,  anything  that  warrants 
a  general  Judgment  against  it  It  is  not 
claimed  that  Hollywood  was  the  agent  of  de- 
fendant, unless  made  so  by  the  provisions  of 
the  lease  above  quoted. 

We  are  of  the  opinion  that  for  all  that  ap- 
pears in  tbe  evidence  in  this  case,  the  tenant 
was  legally  bound  to  have  the  repairs  made, 
even  though  the  lease  had  been  silent  upon 
that  question.  This  being  true,  it  is  quite 
clear  that  tbe  defendant  is  not  liable. 

The  Judgment  will  be  affirmed.    All  concur. 


SPERRY  V.  IIURD  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  4,  1911.) 

Costs  (8  244*)— Judgment  of  Affiruancb— 
Provision  tor  Costs. 

A  Judgment  of  affirmance  of  an  order  grant- 
ing defendant  a  new  trial  on  the  ground  of  the 
evidence  not  making  a  case  is  not  a  final  deter- 
mmation  of  the  case;  so  that  the  provision  of 
the  judgment  that  respondent  recover  of  appel- 
lant costs  and  charges  herein  expended  does  not 
cover  and  include  the  costs  in  the  trial  court. 

rJ^i.^°}^irK°'  o**""  c^ses,  see  Costs,  Cent. 
Dig.  {§  940-046;    Dec.  Dig.  {  244.*1  „ 

Appeal  from  Circuit  Court,  Dekalb  Coun- 
ty; A.  D.  Barnes,  Judge. 
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Action  by  Samud  Sperry  against  James 
Hurd  and  others.  From  a  Judgment  denying 
plaintiffs  motion  to  quash  a  writ  of  execu- 
tion, platDtifT  appeals.  Reversed  and  re- 
manded, with  directions. 

See,  also,  151  Mo.  App.  579,  132  S.  W.  66. 

Hubbell  Bros,  and  Fitch  &  Williams,  for 
appellant  Hewitt  &  Hewitt,  for  respond- 
ents. 

ELLISON,  J.  Plaintiff  obtained  a  verdict 
against  the  defendants  in  the  circuit  court 
of  Dekalb  county,  and  the  latter  In  due  time 
filed  a  motion  for  new  trial,  which  the  court 
sustained.  An  appeal  was  taken  from  the 
order  sustaining  the  motion,  to  this  court, 
and  this  court  afBrmed  in  these  words :  "Now 
at  this  day  come  again  the  parties  aforesaid 
by  their  respective  attorneys,  and  the  court 
here  being  now  sufficiently  advised  of  and 
concerning  the  premises,  doth  consider  and 
adjudge  that  the  Judgment  aforesaid.  In  form 
aforesaid  by  the  said  circuit  court  of  Dekalb 
county  rendered,  be  in  all  things  affirmed, 
and  stand  in  full  force  and  effect.  It  is  fur- 
ther considered  and  adjudged  by  the  court 
that  the  said  respondent  recover  against  the 
said  appellant  costs  and  charges  herein  ex- 
pended, and  have  therefor  execution."  A 
copy  of  this  order  of  affirmance  and  Judg- 
ment for  costs,  under  the  certificate  of  the 
clerk,  was  sent  by  the  clerk  of  this  court  to 
the  clerk  of  the  circuit  court  of  Dekalb  coun- 
ty, who  filed  the  same.  The  costs  of  the 
appeal  to  this  court  were  $55.60,  and  the 
costs  In  the  trial  court  were  $326.80.  Plain- 
tlft  paid  the  former,  and  afterwards  defend- 
ants bad  an  execution  issued  against  him  on 
this  Judgment  for  tbe  latter  sum,  and  plain- 
tur  afterwards  filed  his  motion  in  the  dr- 
cnlt  court  to  quash  tbe  writ,  which  the  court 
overruled,  and  plaintiff  thereupon  appealed 
to  this  court. 

The  plaintiff,  losing  the  case  In  tliis  court, 
was  liable  for  the  costs  of  the  appeal,  and, 
as  Just  stated,  he  paid  them.  The  only 
question  is:  Did  the  Judgment  in  this  court 
cover  and  include  the  costs  of  the  case  made 
In  the  Dekalb  circuit  court?  If  this  court 
had  made  a  final  determination  of  the  case, 
we  would  answer  yes,  for  our  Judgment  for 
costs  would  have  included  the  costs  In  the 
trial  court  as  well  as  the  costs  of  appeal 
(Musser  T.  Harwood,  23  Mo.  App.  495);  but 
the  only  thing  finally  determined  in  this 
court  was  tbe  order  of  the  trial  court  grant- 
ing a  new  trial.  When  a  new  trial  Is  grant- 
ed, and  nothing  more,  no  Judgment  can  be 
rendered  on  the  verdict,  and.  If  no  further 
Judgment  Is  rendered  than  granting  a  new 
trial,  the  case  stands  pending  as  if  the  trial 
had  not  been  had.  An  amended  pleading 
may  be  filed,  if  the  case  permits,  or  different 
evidence  may  be  discovered.  In  this  case 
plaintlfTs  petition  was  based  on  the  trespass 


statute  regarding  inclosures,  and  the  t 
court  held  that  the  evidence  did  not  m 
a  case  under  that  statute,  and  granted  a  i 
trial;  and  this  court,  taking  the  same  vl 
affirmed  that  order.  But  we  did  not 
that  the  petition  could  not  be  amended, 
that  other  and  different  evidence  might 
be  bad.  In  point  of  fact,  an  amended  i 
tlon  was  filed  and  ,  the  case  again  tr 
again  appealed,  and  the  Judgment  revei 
and  the  cause  remanded.  151  Mo.  App.  I 
132  S.  W.  66. 

It  seems  clear  that  no  Judgment  had  t 
r«idered  which  would  authorize  an  ex( 
tlon  for  more  than  the  appeal  costs  in  i 
court,  and,  as  we  have  seen  that  they  v 
paid,  there  was  nothing  left  to  Jnstlfy 
execution. 

The  motion  to  dismiss  the  appeal  for  w 
of  compliance  with  the  rules  Is  overru 
The  judgment  Is  reversed,  and  the  cause 
manded,  with  directions  to  quash  the  ex( 
tlon.    All  concur. 


HURST   V.    NINETEEN    HUNDRED    A 

NINE  MINING  CO. 
(Springfield  Court  of  Appeals.    Missouri.    1 
4,  1911.) 

1.  Appeal  and  Errob  (5  927*)  —  Ruling 
Demubbeb  to  Testimont— Review. 

The  court,  in  reviewing  the  overruling  < 
demurrer  to  the  evidence,  must  give  plaintiff 
benefit  of  the  testimony  most  favorable  to  1 
and  allow  every  reasonable  inference  in  his 
vor  therefrom,  and  will  not  weigh  the  evide 
(Bd.  Note.— For  other  cases,  see  Appeal 
Error,  Cent.  Dig.  {  2912;  Dec.  Dig.  i  aJ7.»] 

2.  Tbial  (I  139*)— QuBsnoM  fob  Jubt— 1 

DENCE. 

Where  the  evidence,  when  considered  i 
favorably  for  jplaintiff  with  every  reason 
inference  in  hia  favor,  establishes  a  case 
when  reasonable  minds  may  differ  as  to  tli( 
feet  of  the  evidence,  the  case  is  for  the  jurj 
[Ed.  Note.— For  other  cases,  see  Trial,  C 
DiK.  §i  332,  333,  33S-341,  365;  Dec.  Di 
139.  •] 

3.  Masteb   and   Servant   (§   286*)  — Iwj 

TO     SebVANT— NEOLIOENCK  —  Q0ESTIOIT 
JUBY. 

In  an  action  for  injuries  to  an  emploj 
a  mine,  while  assisting  in  timbering  a  reac 
a  drift  caused  by  dirt  falling  from  the  ro< 
the  drift,  evidence  held  to  require  submissia 
tbe  jury  of  the  issue  of  the  master's  neglig 
in  failing  to  properly  inspect  and  trim  the 
[E^d.  Note.— For  other  rases,  see  Master 
Servant,  Dec.  Dig.  §  286.*] 

4.  Master  and   Sebvant  (i|  124,  125*)- 
JOBT  TO  Servant— Negligence. 

To  hold  a  master  liable  for  injuries  t 
employs  caused  by  a  failure  to  furnish  a  rei 
ably  safe  place  in  which  to  work,  the  evic 
must  show  that  the  defect  complained  of 
known  to  the  master,  or  by  the  use  of  ordi 
care  could  have  been  known,  in  time  to 
remedied  it  before  the  injury,  and  the  dul 
inspect  and  remedy  defects  is  commeasi 
with  the  danger. 

[Ed.  Note.— For  other  cases,  see  Master 
Servant,  Cent.  Dig.  H  235-251;  Dec  Di 
124,  125.*] 
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Appeal  from  Circnlt  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

Action  by  A.  H.  Hurst  against  the  Nine- 
teen Hundred  and  Nine  Mining  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AtBrmed. 

Spencer,  Grayston  &  Spencer,  for^appel- 
lant  Thompson  &  Thompson,  for  respond- 
ent 

COX,  J.  Action  for  damages  for  Injury  to 
plaintiff  caused  by  rock  and  dirt  falling 
from  the  roof  of  a  mine  while  plaintiff  was 
at  work  therein.  Judgment  for  plaintiff  for 
1200,  and  defendant  has  appealed. 

Defendant  Is  the  owner  of  a  mine  near 
Neck  City  in  Jasper  county  In  which  plain- 
tiff was  employed  and  at  work  at  the  time  of 
the  alleged  Injury.  All  the  men  in  the  mine 
were  under  a  ground  foreman,  and  he  di- 
rected and  controlled  all  the  work.  Plaln- 
tUTs  usual  duties  were  to  run  a  machine 
used  In  drilling  holes  for  blasting,  but  he 
was  also  required  to  do  whatever  he  was 
told  to  do  by  the  ground  foreman.  On  the 
12tb  of  March,  1910,  plaintiff  was  directed  to 
assist  in  timl>erlng  a  reach  in  a  drift  of  this 
mine  and  while  be  was  thus  engaged  rock 
and  dirt  fell  from  the .  roof  of  the  drift, 
struck  and  injured  him.  The  ground  of  neg- 
ligence upon  which  plaintiff's  action  is  based 
is  a  failure  of  defendant  to  perform  Its  duty 
to  him  In  not  furnishing  blm  a  reasonably 
safe  place  to  work.  The  speciflc  negligence 
in  that  regard  Is  alleged  to  be  a  failure  to 
inspect  and  trim  the  roof  of  the  drift  and 
pull  down  the  loose  stuff,  rocks,  and  boulders 
tberefrom. 

Appellant's  counsel  with  commendable 
frankness  concedes  the  well-settled  rule  of 
law  that  it  was  the  duty  of  defendant  to  use 
ordinary  care  to  furnish  plaintiff  a  reasonably 
safe  place  in  which  to  work,  and  that  the  in- 
structions to  the  Jury  in  this  case  fairly  sub- 
mitted the  issue  as  to  whether  or  not  that 
duty  was  properly  performed,  but  contends 
that  the  evidence  is  Insufficient  to  support 
the  verdict  and  insists  that  the  demurrer  to 
the  testimony  should  have  been  sustained, 
and  this  is  the  only  question  for  our  deter- 
mination. 

[1]  The  rule  of  law  by  which  we  are  to  be 
guided  In  determining  this  question  is  also 
well  settled.  We  cannot  weigh  the  testimo- 
ny, for  that  duty  Is  placed  upon  the  Jury 
alone;  but  we  must  give  the  plaintiff  the 
benefit  of  the  testimony  most  favorable  to 
him  and  allow  every  reasonable  Inference 
in  his  favor  therefrom.  Hollweg  v.  Bell 
Td.  Co.,  195  Mo.  149,  165,  93  S.  W.  262; 
Phelan  v.  Granite  Bituminous  Paving  Co., 
115  Mo.  App.  423,  432,  91  S.  W.  440. 

[2]  If,  when  the  testimony  is  considered 
in  the  light  of  the  above  rule,  it  is  found 
that  a  case  is  made,  or  if  it  appear  that 
reasonable  minds  might  differ  as  to  the  ef- 
fect of  the  evidence,  the  question  is  one  for 
the  Jury.    Eckhard  t.  Transit  Co.,  190  Mo. 


593,  611,  89  S.  W.  602;  Powers  v.  Transit 
Co.,  202  Mo.  267,  280,  100  S.  W.  655;  WU- 
llamson  v.  Transit  Co.,  202  Mo.  345,  376,  100 
S.  W.  1072. 

[S]  Keeping  these  rules  of  law  in  mind, 
and  looking  to  the  testimony,  we  find  the 
following  state  of  facts:  This  mine  had  sev- 
eral drifts.  These  were  12  to  14  feet  wide 
and  12  to  14  feet  high.  The  composition  in 
which  the  mineral  was  found  was  not  hard, 
but  the  mining  was  done  by  boring  holes 
therein  with  a  drill  machine  and  blasting. 
The  roof  of  the  drift  was  of  a  soapstone 
and  mondic  formation  and  liable  to  loosen 
at  any  time,  then  take  weight,  as  the  wit- 
nesses describe  it,  and  finally  fall  of  its  own 
weight  When  a  drift  bad  been  nm  back 
for  12  or  14  feet,  timbers  were  then  placed 
in  It  to  brace  the  roof  and  prevent  caving. 
Until  the  timbering  was  done  and  the  drift 
made  secure  against  the  possibility  of  cav- 
ing. It  was  the  custom  to  Inspect  and  trim 
the  roof  at  intervals  and  take  down  the  loose 
stuff  before  it  would  gather  enough  weight 
to  fall,  and  in  this  way  the  safety  of  the 
drift  for  the  workmen  was  maintained  until 
the  timbering  was  done.  The  Inspection  was 
usually  done  by  prodding  the  roof  with 
some  metallic  tool,  and  its  condition  was  de- 
termined by  the  sound.  If  it  gave  a  dead 
sound,  it  was  safe,  and,  if  it  gave  a  drummy 
sound,  that  Indicated  looseness,  and  it  was 
then  the  duty  of  the  trimmer  to  take  down 
the  loose  material.  There  were  two  men  in 
this  mine  that  did  all  the  inspecting  and 
trimming,  but  they  did  it  as  directed  by  the 
ground  boss.  The  plaintiff  did  no  inspecting 
or  trimming,  and  it  is  conceded  that  the 
ground  boss  was  a  vice  principal  in  this  case. 
The  plaintiff  at  the  time  of  the  injury  was 
assisting  in  putting  in  timbers,  and  wben  lie 
was  directed  to  do  so  he  was  informed  by 
the  ground  boss  that  the  drift  was  In  good 
shape  for  timbering  and  that  it  would  be 
safe  to  go  ahead  and  work.  The  plaintiff 
bad  been  at  work  30  minutes  to  an  hour 
before  the  accident,  and  the  last  inspection 
and  trimming  was  done  two  or  three  hoars 
before  he  began  work,  so  that,  at  the.. time 
of  the  injury,  there  had  been  no  Inspection 
or  trimming  for  from  2^  to  3^^  hours.  The 
witnesses  all  agreed  that  the  roof,  by  reason 
of  its  peculiar  formation,  was  liable  to  loos- 
en at  any  time,  and  that  it  might  become 
loose  in  a  short  time  after  trimming.  Plain- 
tiff testified  that  it  could  be  rendered  tem- 
porarily safe  by  trimming,  which  meant,  of 
course,  that  for  a  short  time  after  trimming 
it  would  remain  safe.  There  was  no  testi- 
mony that  it  would  become  loose  and  drop 
suddenly;  but  the  tendency  of  plaintiff's 
testimony  was  to  tile  effect  it  would  gradual- 
ly loosen  until  it  bad  gathered  sufficient 
weight  to  fall. 

Was  there  sufficient  evidence  to  take  the 
case  to  the  Jury? 

[4]  To  bold  a  master  liable,  the  evidence 
must  show  that  the  defect  complained  of 
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was  known  to  tbe  master,  or  by  the  use  of 
ordinary  care  could  bave  been  known  In  time 
to  have  removed  or  remedied  It  before  the 
Injury.  Wojtylak  v.  Coal  Co.,  188  Mo.  260, 
87  S.  W.  506:  Abbott  v.  Mining  Co.,  112  Mo. 
App.  550,  87  S.  W.  110;  Clonts  t.  li?iclede 
Gaslight  Co.,  144  Mo.  App.  582,  589;  129  S. 
W.  238. 

The  defendant  in  this  case  seems  to  have 
realized  that  It  was  its  duty  to  use  some 
care  to  protect  Its  workmen  from  Injury,  for 
It  had  .'a  ground  boss  overseeing  tbe  entire 
work  and  had  placed  two  men  at  his  dispos- 
al who  at  his  bidding  were  required  to  in- 
spect and  trim  the  roof  of  all  drifts  in  the 
mine.  The  vital  question  in  this  case  is 
whether  or  not  the  Inspection  and  trimming 
was  done  as  frequently  as  the  nature  of  the 
work  and  condition  of  the  roof  of  the  drift 
required.  Had  the  roof  been  of  solid  rock 
with  no  reasonable  apprehension  of  caving  in, 
no  inspection  or  trimming  would  have  been 
necessary,  because  no  danger  from  that 
source  could  be  reasonably  apprehended. 
This  case  presents  a  different  situation. 
Here  it  Is  known  that  the  roof  Is  not  per- 
manently safe  until  timbers  are  put  in  to 
support  it.  The  men  while  cutting  the  drift 
back  a  distance  of  12  to  14  feet,  and  while 
erecting  timbers,  must  work  under  the  roof 
of  this  drift,  the  material  of  which  Is  likely 
to  crack  and  loosen  at  any  time,  and  if  not 
trimmed  will  gather  weight  until  It  falls. 
The  duty  to  Inspect  and  trim  a  roof  of  this 
character  must  be  commensurate  with  the 
danger.  If  tbe  danger  be  constant,  then  tbe 
vigilance  to  avert  It  must  be  constant,  as 
far  as  danger  would  be  apparent  to  a  man  of 
ordinary  prudence  and  care.  Under  defend- 
ant's own  testimony  in  this  case,  no  inspect- 
ing or  trimming  was  done  for  at  least  two 
hours  before  plaintiff  was  sent  to  work  in 
this  drift,  while  there  was  direct  testimony 
that  tbe  roof  was  liable  to  loosen  and  fall 
in  an  hour  after  being  trimmed.  Under 
this  testimony  we  are  clearly  of  the  opinion 
that  the  question  whether  the  inspecting  and 
trimming  was  done  as  frequently  as  it  should 
have  been  done  was  one  for  the  Jury. 

Judgment  affirmed.    All  concur. 


WHEELER  T.  WABASH  R.  CO. 

(Kansas   City  Court  of  Appeals.     Missouri. 

Nov.  0,  1911.    Rehearing  Denied 

Dec.  14,  1911.) 

1.  Ratlboadb  (i  360*)— Opbhation  of  Trains 
— Cabb  Reqtiibed  fob  Pbotection  op  Tbav- 

ELEBS   ON  HiGIIWATS. 

In  passing  places  where  the  railroad  and 
a  public  road  parallel  each  other,  an  engineer 
mast  not  allow  the  engine  to  emit  unusual  and 
unnecessary  noises  so  as  to  frighten  horses,  and, 
where  he  actually  sees  that  horses  are  becoming 
unmanageable  he  must  reasonably  employ  means 
for  preventing  injury  when  be  may  safely  do  so. 
[BM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |$  1241-1214 ;  Dec.  Dig.  {  360. •] 


2.  Railboads  (J  381*)— Tbavelebs  on  Pn 
Lie  Highways  Pabai.lkl  to  RAiuiOADi 
Cabe  Requibed. 

Travelers    on    country    highways    mnni 
parallel  to  railroad  tracks  most  guard  agaii 
perils   necessarily  produced  in  the  running 
trains  on   schedule,  and   such  t>eril8  tninm 
need  not  watch  for  and  prevent 

[Erf.  Note.— For  other  cases,  see  Railioai 
Cent.  Dig.  §§  1285-1293 ;    Dec.  Dig.  {  381.»] 

3.  Railboads  (§  360*)— Opebatiow  of  TSai 
— Cabb  Requibed. 

Where  an  engineer  approaching  a  rail  no 
crossing  for  which,  under  Rev.  St  1909, 
3140,  he  may  ring  the  bell  or  blow  the  whisi 
sees  that  a  team  on  the  highway  parallel  to  ( 
track  is  likely  to  become  unmanageable  if  t 
whistle  is  blown,  the  sounding  of  the  whis 
for  the  crossing,  instead  of  ringing  the  bell, 
actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroa 
Cent  Dig.  §§  1241-1244;  Dec.  Dig.  S  360.*] 

4.  Railboads  (§  360*)— Opebation  of  Thai 
— Cabb  Requibed— Negligerok. 

An  engine  was  150  feet  away  when 
team  on  a  parallel  highway  first  exhibit 
fright.  The  engineer,  when  the  locomotive  ¥ 
opposite  the  team,  whistled  for  a  dangen 
crossing.  The  engineer  had  but  three  secoi 
in  which  to  dicsover  tbe  traveler's  peril,  and 
refrain  from  sounding  the  whisUe,  instead 
ringing  tbe  bell.  The  team  became  unmana 
able  at  the  giving  of  the  whistle  which  was  \ 
ordinary  whistle.  Held  not  to  show  actions 
negligence  in  sounding  the  whistle,  instead 
ringing  the  bell. 

[Ed.  Note.— For  other  cases,  see  Railroa 
Cent.  Dig.  {{  1241-1244;    Dec.  Dig.  {  360.* 

Appeal  from  Circuit  Court,  Boone  Conn 
N.  D.  Thurmond,  Judge. 

Action  by  Ella  H.  Wheeler  against  1 
Wabash  Railroad  Company.  From  a  Ja( 
ment  for  defendant,  plaintiff  appeals,  j 
firmed. 

Charles  J.  Walker  ond  A.  B.  Wheeler,  i 
appellant.  J.  L.  Mlnnis  and  E.  W.  Hint 
for  respondent 

JOHNSON,  J.  Action  to  recover  damaj 
for  personal  Injuries  alleged  to  have  b< 
caused  by  negligence  of  defendant  At  1 
close  of  the  evidence,  the  court  Instrud 
the  jury  to  return  a  verdict  for  defenda 
and  plaintiff  appealed  from  a  judgment  r 
dered  on  such  verdict. 

The  injury  occurred  at  midday  October 
1909,  en  a  public  highway  about  one  n 
northeast  of  Columbia.  Plaintiff  and  I 
niece.  Miss  Nellie  Gray  were  driving  towai 
the  northeast  in  a  two-horse  buggy,  and  W( 
on  a  part  of  the  highway  that  adjoins  a 
runs  parallel  to  the  right  of  way  of  defei 
ant's  branch  line  to  Columbia,  when  i 
team  took  fright  at  a  passing  freight  tr) 
coming  from  the  northeast,  ran  a'way,  s 
upset  the  buggy,  injuring  plaintiff.  1 
highway  was  east  of  tbe  railroad  and 
west  half  wos  macadamized  or  gravel 
while  the  other  half  was  an  ordinary  i 
road  two  or  three  feet  lower  than  the  g:r 
eled  part.  The  team  and  buggy  were  us 
the  graveled   roadway  and  were  about 
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feet  from  the  railroad  track  at  the  time  the 
team  became  unmanageable,  and,  bolting 
away  from  the  train,  whirled  the  buggy  on 
to  the  dirt  road,  and  upset  it.  The  place  of 
the  accident  was  about  opposite  a  whistling 
post  for  a  road  crossing  known  as  the  "Keene 
crossing,"  approximately  a  quarter  of  a  mile 
southwest.  There  was  another  road  cross- 
ing called  the  Kurtz  crossing,  about  the 
ranie  distance  northeast  and  the  whistling 
post  for  that  crossing  for  northbound  trains 
was  about  100  feet  south  of  the  whistling 
IKist  for  the  Keene  crossing,  which  was  for 
ssouth-bound  trains.  Northeast  of  the  post 
for  the  Keene  crossing  the  railroad  ran 
through  a  cut,  and  plalntur  was  unable  to 
see  the  approaching  train  until  the  engine 
emerged  from  the  cut  at  a  point  600  feet  or 
more  in  front  of  the  team.  The  track  was 
curved  slightly  in  a  way  to  give  the  train 
the  appearance  of  coming  head  on,  and  to 
cause  the  engineer  to  pay  close  attention  to 
the  crossing  ahead  which  was  regarded  as 
a  dangerous  crossing.  The  engine  was  in 
front  of  the  train,  but  was  running  back- 
ward at  the  rate  of  25  or  30  miles  per  hour. 
Consequently  the  engineer  was  in  the  east 
8ide  of  the  cab,  and  was  leaning  far  out  of 
the  window  watching  the  track  ahead  of  the 
tender.  The  team  noticed  the  train  when 
the  engine  was  about  150  feet  from  the 
Keene  post,  stopped,  and  pricked  up  their 
ears,  but  did  not  become  unmanageable  un- 
ta  the  engineer  blew  the  whistle  for  the 
Keene  crossing.  On  this  point  Miss  Gray 
testified:  "When  they  first  saw  the  engine, 
they  stopped  and  pricked  up  their  ears,  and 
then,  when  the  wliiatle  blew,  they  began 
backhig.  Q.  At  what  point  did  they  be- 
gin to  run?  A.  When  the  whistle  began.  Q. 
Had  they  moved  imtll  after  the  whistle  be- 
gan? A.  They  had  shown  fright  and  were 
backing.  Q.  Had  they  started  to  run?  A. 
No;  I  don't  think  so.  Q.  How  near  was  the 
engine  to  you  when  the  whistling  began?  A. 
Almost  opposite,  Just  slightly  opposite." 
Plaintiff  testified:  "Q.  When  did  your  horses 
show  signs  of  fright?  A.  When  they  saw 
the  train  approaching,  they  stopped,  and  be- 
gan to  swerve  back,  and  then  I  saw  I  had 
no  time  to  do  anything,  and  planted  my  feet 
against  the  dashboard,  and  thought  I  could 
hold  them  in  the  road  until  they  passed  me, 
and  then  I  would  be  all  right.  But  they 
b^an  whistling  when  they  passed  me  and 
kept  it  up  repeatedly.  Q.  The  train  was 
very  close  to  them  when  the  team  began  to 
back?  A.  Not  so  close  as  when  they  began 
to  whistle.  Q.  Can  you  tell  me  how  far  they 
were  when  the  horses  began  to  back?  A. 
That  would  be  a  matter  of  speculation.  Q. 
Simply  your  best  recollection  of  it.  Was  the 
train  100  feet  from  them  when  they  began 
to  stop  and  back?  A.  A  little  farther,  per- 
haps. Q.  As  much  as  200  feet  from  them? 
A  How  wide  Is  it  across  this  room?  Q. 
About  40  or  50  feet,  I  suppose.  I  would  say 
three  times  across  this  room — about  150  feet. 


I  would  say.  Q.  When  the  horses  began  to 
show  fright?  A.  When  they  first  saw  the 
train."  These  witnesses  say  that  the  whistle 
sounded  six  shrill  blasts,  and  that  the  team 
bolted  at  the  first  or  second  blast.  Further. 
Miss  Gray  testified  that,  when  the  whistling 
began,  she  motioned  to  the  engineer,  who 
was  looking  towards  them,  to  stop  the  whis- 
tling, but  no  attention  was  given  the  signal. 
The  evidence  shows  beyond  dispute  that  the 
engineer  was  whistling  for  the  Keene  cross- 
ing at  the  lawful  place  for  giving  such  sig- 
nal, and  we  think  the  weight  of  the  evidence 
shows  that  he  gave  the  usual  signal— two 
long  and  two  short  blasts  of  the  whistle. 
But  the  evidence  of  plaintiff  that  six  blasts 
were  given  Is  substantial,  and  we  shall  con- 
sider it  in  passing  on  the  questions  raised  by 
the  demurrer  to  the  evidence. 

For  present  purposes,  we  shall  regard  as 
proved  the  following  facts:  First,  that  the 
engine  was  150  feet  from  the  horses  when 
they  stopped  and  began  to  exhibit  signs  of 
becoming  unmanageable;  second,  that  the 
engineer  began  whistling  for  the  crossing  at 
the  place  for  that  signal,  that,  when  the 
whistling  began,  the  engine  was  opposite  the 
team,  and  that  the  whistle  was  sounded  six 
times;  third,  that  the  team  became  unman- 
ageable at  the  first  or  second  blast;  fourth, 
that  one  of  the  occupants  signaled  the  en- 
gineer to  stop  at  the  first  blast  at  a  time 
when  the  engineer  was  looking  in  the  direc- 
tion of  the  team;  and,  fifth,  that  the  team 
became  unmanageable  on  accoimt  of  the 
blowing  of  the  whistle. 

The  petition  alleges  "that  the  agents, 
servants,  and  employes  of  defendant  In 
charge  of  said  engine  and  train  of  cars,  with- 
out any  necessity  therefor,  carelessly,  negli- 
gently, unlawfully,  wantonly,  and  willfully, 
and  with  a  reckless  disregard  of  plaintiff's 
safety  began  and  continued  to  blow  said 
whistle  after  they  discovered,  or  by  the  ex- 
ercise of  reasonable  and  ordinary  care  and 
diligence  might  have  discovered,  plaintiff's 
peril  and  danger,  and  after  they  discover- 
ed, or  by  the  exercise  of  reasonable  and  or- 
dinary care  and  diligence  might  have  discov- 
ered, that  the  blowlug  and  continued  blowing 
of  said  whistle  had  greatly  increased  plalh- 
tlff's  peril  and  danger,  and  that  the  whistling 
of  said  engine  was  causing  plaintiff's  team 
to  become  frightened,  unmanageable,  and  to 
run  awny."  It  will  be  observed  that  the 
blowing  of  the  whistle  is  the  act  on  which 
the  charge  of  negligence  is  predicated.  There 
is  no  evidence  that  the  whistle  was  not  the 
ordinary  locomotive  whistle,  and  we  think 
the  evidence  of  plaintiff  discloses  the  imma- 
teriality of  the  controversy  over  the  que.s- 
tlon  of  whether  four  or  six  blasts  were  giv- 
en. If  the  team  became  unmanageable  at 
the  second  or  even  third  blast,  and  immedi- 
ately capsized  the  buggy,  the  additional 
whistling  could  not  possibly  have  co-operat- 
ed in  the  production  of  the  injury,  and  wo 
are  concerned  only  with  negligent  acts  that 


Digitized  by 


Google 


474 


141  SOUTHWESTERN  REPORTER 


had  some  place  In  the  cbatn  of  causal  events. 
The  real  question  for  our  determination  Is 
whether  or  not  the  act  of  giving  the  usual 
crossing  signal  at  the  lawful  place  should  be 
characterized,  in  the  light  of  plaintiff's  evi- 
dence, as  a  negligent  breach  of  a  duty  de- 
fendant owed  to  plaintiff,  a  traveler  on  an 
independent,  but  adjoining,  public  highway. 

[1,2]  First,  we  shall  Inquire  into  the  na- 
ture of  the  duty,  if  any,  defendant  owed 
plaintiff,  and  at  the  outset  we  must  say  that 
necessarily  the  duty  of  a  locomotive  engineer 
towards  the  drivers  of  horses  on  parallel 
highways  In  the  country  must  be  limited  in 
its  scope  to  harmonize  it  with  other  duties 
imposed  on  him  by  the  rules  of  the  statutory 
and  the  common  law.  Trains  must  be  run 
on  schedule  and  at  high  speed,  crossing  sig- 
nals must  be  given,  and  it  Is  the  duty  of  an 
engineer  to  keep  a  lookout  for  crossings.  All 
of  the  cases  In  this  state,  as  well  as  those 
in  the  great  majority  of  other  Jurisdictions, 
unite  in  saying  that  the  perils  of  the  wayside 
traveler  occasioned  by  noises  and  sights  nec- 
essarily produced  in  the  running  of  trains  In 
the  country  on  schedule  are  things  the  trav- 
eler must  guard  against,  and  are  not  perils 
the  operators  of  trains  must  watch  for  and 
prevent  Of  course,  it  is  the  duty  of  an  en- 
gineer in  passing  places  where  the  railroad 
and  a  public  road  adjoin  and  parallel  each 
other  not  to  allow  the  engine  to  emit  unusual 
and  unnecessary  noises,  and,  further,  many 
cases  hold,  we  think  properly,  that  where  he 
actually  sees  that  horses  are  becoming  un- 
manageable, and  has  the  means  at  hand  for 
preventing  the  Infliction  of  an  Injury,  he 
should  reasonably  employ  such  means  when 
he  may  safely  do  so. 

[3]  To  Illustrate  with  the  facts  of  the  pres- 
ent case,  the  statute  (section  3140,  Rev.  St 
1909)  allows  a  crossing  signal  In  the  country 
to  be  given  either  by  sounding  the  whistle  or 
ringing  the  bell,  and,  though  It  Is  the  usual 
practice  to  whistle,  still.  If  the  engineer  had 
observed  that  the  team  of  plaintiff  was  like- 
ly to  break  from  under  control  and  that 
blowing  the  whistle  would  excite  the  animals 
to  the  breaking  point,  the  sounding  of  the 
whistle  in  the  face  of  such  knowledge,  when 
the  ringing  of  the  bell  would  have  constitut- 
ed a  legal  performance  of  his  duty  towards 
the  crossing,  could  appear  in  no  other  light 
than  as  a  negligent  and  even  flagrant  viola- 
tion of  a  duty  born  of  the  most  elemental* 
impulses  of  common  humanity. 

[4]  But  the  difllculty  of  plaintiff's  position 
is  that  her  evidence  will  not  support  a  reason- 
able inference  that  the  engineer  was  guilty 
cf  such  breach  of  duty.  In  the  first  place, 
her  own  testimony  that  the  engine  was  only 
150  feet  away  when  the  team  first  exhibited 
fright  discloses  tbat  the  engineer  had  less 
than  three  seconds  In  which  to  discover  her 
plight,  and  to  refrain  from  sounding  the 
whistle — an  act  he  then  must  have  been  pre- 
paring to  perform.  If  this  were  a  case 
where  the  engineer  was  duty  bound  to  be 


on  the  lookout  for  plaintiff,  we  would 
that  an  Inference  requiring  him  to  gras] 
situation  and  alter  his  course  of  condu 
so  short  a  time,  to  say  the  least,  woul 
of  very  doubtful  tenablUty.  But,  in  th( 
sence  of  any  duty  to  be  on  the  lookout  I 
tiff,  to  maintain  her  cause,  must  show 
the  engineer  had  discovered  her  peril  In 
to  save  her  by  acts  not  inconsistent  wltl 
obligation  to  operate  his  train  in  a  la 
and  proper  manner. 

The  evidence  adduced  by  plaintiff  pre 
the  conclusion  that  the  engineer  discoi 
the  peril  In  time  to  refrain  from  wbls 
as  a  product  of  the  merest  conjecture.  € 
that  the  restive  team  was  in  the  ran; 
the  engineer's  vision  when  first  be  blev 
whistle,  that  does  not  prove  that  he  rea 
her  peril  or  even  noticed  her  or  her  t 
He  was  in  the  very  performance  of  a 
of  the  highest  importance.  He  had  to 
a  signal  and  look  out  for  a  dangerous  c 
ing.  When  one's  mind  is  concentrated 
special  object  or  on  the  doing  of  a  ce 
act,  many  extraneous  things  before  his 
are  unseen  or  unnoticed.  Apropos  Is  th 
terance  of  the  Supreme  C!ourt  in  Ha 
Railroad,  219  Mo.,  loc.  cit  588,  118  S.  *« 
"He  might  have  had  his  face  In  the  dire 
of  plaintiff  and  no  doubt  did,  because  be 
taking  signals  from  the  brakeman  whlc 
quired  him  to  look  in  the  direction  of  t 
tiff,  but  this  does  not  show  that  he  sav 
plaintiff,  or  saw  and  knew  that  the  poll 
was  not  In  the  clear.  The  evidence  If 
sufficient  to  convict  the  engineer,  nor  tb< 
fendant  for  the  alleged  negligence  of  th 
gineer."  The  most  that  can  be  deduced 
the  evidence  of  plaintiff  Is  that  there 
possibility  or  even  probability  to  suppon 
belief  that  the  engineer  observed  the 
In  time  to  save  plaintiff,  but  there  ah 
deducible  from  the  same  evidence  a  p) 
bUity  Just  as  strong  in  support  of  tb< 
posite  belief  which  leaves  us  without 
dence  tending  to  actual  proof  and  coe 
the  conclusion  that  plaintiff  has  falle 
discharge  her  burden  of  proof.  What 
have  Just  said  is  aptly  expressed  in  the 
lowing  quotation  from  the  opinion  In  Di 
Railroad,  96  Me.  207,  62  AtL  771,  90  An 
Rep.  335:  "Of  course,  it  is  possible  tlu 
noticed  the  hand  car.  Indeed,  It  ma; 
quantitatively  probable'  that  he  did.  Q 
tltative  probability,  however.  Is  only 
greater  chance.  It  is  not  proof,  nor 
probative  evidence,  of  the  proposition  t 
proved.  That  in  one  throw  of  dice  the 
a  quantitative  probability,  or  greater  chi 
that  a  less  number  of  spots  than  sixes 
fall  uppermost  is  no  evidence  whatever 
in  a  given  throw  such  was  the  actual  te 
Without  something  more,  the  actual  n 
of  the  throw  would  still  be  utterly  unkn 
The  slightest  real  evidence  that  sixes 
in  fact,  fall  u^ermost  would  outweigt 
the  probability  otherwise.  Granting,  tl 
fore,  the  chances  to  be  more  numerous 
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the  plalntilTB  Intestate  did  notice  the  lutnd 
car  than  that  he  did  not,  we  still  bare  only 
tbe  doctrine  of  chances.  We  are  still  with- 
out evidence  tending  to  actual  proof.  How- 
ever confidently  one  in  his  own  affairs  may 
base  his  judgment  on  mere  probability  as  to 
a  past  event,  when  he  assumes  the  burden 
of  establishing  such  event  as  a  proposition  of 
fact  as  a  basis  for  a  Judgment  of  a  court, 
lie  mast  adduce  evidence  other  than  a  ma- 
jority of  chances." 

Tbe  learned  trial  Judge  committed  no  er- 
ror in  instructing  a  verdict  for  defendant, 
and  tbe  Judgment  will  be  affirmed.  It  is  so 
ordered.    All  concur. 


JOHNSON  T.  ST.  LOUIS  ft  S.  F.  R.  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
4,  1911.) 

1.  Master  and  Sbbvant  <g  280*)— Death  or 
Servant  —  Contbibutoby  Neolioence  — 
Question  >«b  Jubt. 

Whether  a  railroad  employ^,  killed  by  be- 
iag  caaght  between  two  cars  suddenly  jammed 
tO!:ether  by  a  switch  engine,  was  guilty  of  con- 
tributory negligence  in  attempting  to  pass  be- 
tween the  cars  held,  under  the  evidence,  for  tbe 
jury. 

(Ed.  Note.— for  other  cases,  see  Master  and 
Arrant,  Cent.  Dig.  {{  1089-1132;   Dec.  Dig.  } 

2.  Apfbai,  and  Error  (|  927*)— 'Dekubbeb  to 
TESTiifONT— Review  op  Testimony. 

The  appellate  court,  in  considering  a  demur- 
rer to  tbe  evidence  of  plaintiff,  must  give  plain- 
tiff tbe  benefit  of  the  testimony  most  ibvorable 
to  him. 

(Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error.  Cent.  Dig.  K  2912,  2917,  8748,  4024; 
Dec.  Dig.  {  927.*]   ••'"•• 

3.  MAsrrsB  and  Sebtant  (|  233*)— Injtibt  to 
Sebvant— Contributory  Nequoence. 

An  employ^,  loading  cars  on  switch  tracks, 
on  completing  the  work,  passed  between  two 
ears,  and  be  was  killed  by  a  switch  engine  jam- 
ming them  together.  He  could  have  left  the 
premises  witiK>ut  passing  between  the  cars; 
but  passing  between  them  was  not  dangerous, 
unless  the  switch  engine  should  be  brought  in 
against  them  while  be  was  between  them. 
Held,  that  tbe  question  of  his  contributory  neg- 
ligence depended  on  whether  he  had  reasonable 
ground  to  apprehend  the  coming  of  the  engine 
at  the  time;  and  the  rule  that,  where  there 
ia  a  aafe  way  and  an  unsafe  way  open  to  a 
person,  and  he  voluntarily  takes  the  unsafe  one, 
he  is  guilty  of  contributory  negligence  was  inaiH 
plicable. 

[EH.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig;  {{  684-688,  701-742;  Dec. 
Dig.  {  233.*] 

4.  Appeal  and  Ebbob  (f  1001*)— Vebdict— 
Conclusiveness. 

A  verdict,  rendered  under  proper  instruc- 
tionsi  and  sustained  by  substantial  evidence,  is 
ronclnsive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Knot.  Cent  Dig.  IS  3928-3934;  Dec.  Dig.  { 
1001.*] 

5.  Death  ({  76*)  —  Servant  —  Negligence — 
Evidence. 

In  an  action  for, the  death  of  an  employ^, 
oaacht  between  two  cars  on  a  switch  track, 
jammed  together  by  a  switch  engine,  evidence 
held  to  gfaow  that,  according  to  custom  known 


to  decedent,  the  men  in  charge  of  the  switch 
engine  had  no  right  to  come  in  on  the  track 
until  the  switch  foreman  had  received  the  switch 
list,  which  was  not  delivered  until  the  cars 
were  loaded,  and  that  the  custom  was  violated 
at  tbe  time  of  the  accident,  anthorizing  a  re- 
covery under  Rev.  St  1909,  §  5425,  for  death 
caused  by  negligence  in  operating  engines. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  94  ;   Dec.  Dig.  {  76.*] 

6.  Death   (i   14*)— Sebvant— Ofebation    or 

TBains— Statutes. 

Where  tbe  movements  of  a  switch  engine 
were  controlled  by  tbe  presence  and  absence  of 
lights,  and  the  lights,  when  present  were  notice 
that  the  engine  should  not  be  moved  against 
cars  on  a  switch  track,  because  men  engaged  in 
loading  and  reloading  them  had  not  completed 
their  work,  the  negligent  failure  to  maintain 
lights,  so  as  to  prevent  the  premature  running 
of  the  engine  against  the  cars,  was  within  Rev. 
St  1009,  S  5425,  authorizing  actions  for  death 
caused  by  negligence  in  tbe  operation  of  en- 
gines or  trains. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  16;  Dec  Dig.  {  14.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;   David  El  Blair,  Judge. 

Action  by  John  R.  Johnson,  administrator 
of  J.  O.  Johnson,  deceased,  against  the  St. 
Louis  ft  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    iLffirmed. 

W.  F.  Evans  and  Mann,  Johnson  &  Todd, 
for  appellant    Sizer  &  Kemp,  for  respondent 

COX,  J.  Action  by  administrator  of  J. 
0.  Johnson  for  damages  for  the  death  of 
Johnson.  Judgment  for  plaintiff  for  ^,000, 
and  defendant  tias  appealed. 

Deceased  was  in  tbe  employ  of  defendant 
at  Monett  Mo.,  as  "freight  digger,"  and 
while  attempting  to  pass  between  two  freight 
cars  was  caught  and  killed  by  the  cars 
being  suddenly  Jammed  together.  Monett  is 
a  division  point  on  defendant's  road,  and  a 
large  amount  of  freight  is  removed  from 
cars  there  and  reloaded  for  shipment  to  its 
destination.  To  facilitate  this  work,  three 
switch  tracks  are  maintained,  each  of  which 
connects  with  tbe  lead  track  that  leads  to 
the  roundhouse,  where  engines  are  kept  In 
a  general  way,  these  switch  tracks  run 
east  and  west  and  connect  with  the  lead 
track  on  the  east.  These  tracks  are  number- 
ed 1,  2,  and  3,  counting  from  the  north. 
North  of  track  1  is  the  office.  Between 
tracks  1  and  2  is  a  covered  platform,  640 
feet  long,  the  floor  of  which  is  on  a  level 
with  tbe  floor  of  the  cars.  Johnson  worked 
at  night  and  his  duties  were  to  go  inside 
the  cars  and  dig  out  or  separate  the  freight 
therein,  and  pass  it  out  to  the  truckers  on 
the  platform,  who  would  truck  it  to  the 
proper  car  for  reloading.  His  time  to  quit 
work  was  usually  1  a.  m.,  but  if  the  work 
was  not  done  at  that  time  he  was  required 
to  stay  until  it  was  finished.  When  the 
freight  was  all  reloaded,  the  cars  were  then 
sealed,   and  this   was  the  last  act  of  the 
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workmen  before  the  cars  were  turned  over 
to  tbe  switch  crew  to  be  placed  In  the  prop- 
er train.  On  the  night  of  Johnson's  death, 
there  were  several  cars  on  track  1,  three 
of  which  extended  east  of  the  office.  John- 
son was  apparently  the  last  man  that  left 
the  platform  that  night  He  sealed  a  car 
on  track  2,  and  evidently  started  across  to 
the  office,  and  in  doing  so  attempted  to  pass 
between  two  cars  on  track  1  by  stepping  on 
the  dead  woods  of  the  cars,  which  were 
beams  on  the  ends  of  tbe  cars  on  a  level 
with  the  floor  of  the  platform.  One  of  the 
two  cars  between  wliich  he  attempted  to 
cross  was  a  bad  order  car,  having  the  draw- 
bar out,  and  was  fastened  to  the  other  car 
with  a  dialn.  The  condition  of  this  car  per- 
mitted these  two  cars  to  come  closer  to- 
gether than  the  other  cars,  and  as  Johnson 
passed  through  tbe  engine  came  against  the 
cars  on  this  track,  and  as  these  two  cars 
came  together  Johnson  was  caught  between 
the  truss  rods  of  tbe  two  cars,  and  killed. 
It  was  the  common  practice  for  the  work- 
men after  quitting  their  work  to  go  across 
to  the  office  to  give  in  their  time,  get  their 
coats,  lunch  baskets,  etc.,  before  going  home. 
It  was  also  a  common  practice  for  them  In 
doing  so,  and  while  at  their  work  also,  to 
cross  from  one  platform  to  another  between 
the  cars  by  stopping  on  the  dead  wood.  Thus 
far  there  is  no  conflict  in  the  testimony. 
Plaintiff's  testimony  further  tended  to  show 
that  when  the  work  was  completed  the  fore- 
man made  up  a  switch  list;  that  is,  a  state- 
ment, giving  the  number  and  location  of 
each  car  to  be  taken  out  This  switch  list 
was  then  turned  over  to  the  foreman  of  the 
switch  crew,  and  he  then  determined  which 
cars  should  be  first  taken  out,  and  gave  or- 
ders to  the  engineer  in  charge  of  the  switch 
engine  accordingly;  that  it  was  the  duty 
of  the  engineer  to  keep  his  engine  on  the 
lead  track,  and  not  come  in  on  the  switch 
track  until  he  was  ordered  to  do  so;  that 
the  reloading  should  be  completed,  the  cars 
sealed,  and  the  switch  list  made  out  and 
delivered  to  the  switch  foreman  before  any 
orders  to  come  in  on  a  switch  track  were 
given  to  the  engineer,  and  that  tbe  work- 
,  men  were  all  familiar  with  these  practices; 
that  for  a  long  time  prior  to  the  accident 
blue  lights  had  also  been  maintained  on  the 
track  t>etween  the  cars  and  the  lead  track, 
or  on  the  ends  of  the  cars,  to  prevent  the 
switch  engine  coming  in  on  the  switch  track 
l>efore  the  cars  were  ready  to  be  moved, 
but  that  for  two  or  three  weeks  just  prior 
to  the  accident  tbe  use  of  these  lights  had 
been  discontinued,  and  none  were  in  use  on 
this  night  The  engineer,  without  receiving 
any  orders  to  come  in  on  track  1,  at  al>out 
1:10  a.  m.,  ran  against  the  cars  on  this 
track,  and  thus  caught  and  killed  Johnson. 
Other  facts  will  be  noticed  in  the  course  of 
tbe  opinion. 

[1]  Tbe  first  contention  of  appellant  is  that 
the  demurrer  to  the  testimony  should  Iiave 


been  sustained,  upon  the  ground  that 
flrmatlvely  appears  that  deceased  was  j 
of  contributory  negligence.  This  contc 
is  based  upon  two  grounds:  First  tt 
was  negligence  per  se  for  deceased  t 
tempt  to  pass  between  the  two  cars  i 
the  circumstances  of  this  case.  As  v 
from  defendant's  standpoint,  the  one  ci 
ing  out  of  repair,  thus  making  it  sure 
in  case  the  engine  would  strike  the  ca 
tliat  track  while  he  was  passing  th; 
between  them  they  would  likely  be  Ja) 
so  close  together  that  he  would  be  ct 
and  that  Johnson  did  not  know  and 
not  know  that  the  engine  was  not  IVn 
come  against  the  cars  at  any  time,  t 
him  to  have  been  guilty  of  negligence, 
matter  of  law,  in  attempting  to  pass  bei 
the  cars  at  that  time,  and  Cites  us  t 
following  cases  to  sustain  this  contei 
Hudson  V.  Railroad,  101  Mo.  13,  14  i 
15;  Hudson  v.  Railroad,  123  Mo.  44 
S.  W.  717;  Corcoran  v.  Railroad,  1(K 
309,  16  S.  W.  411,  24  Am.  St  Rep. 
Beau  V.  Employer's  Liability  Assurano 
50  Mo.  App.  459,  and  numerous  cases 
other  states.  All  the  cases  cited  fron 
state  were  cases  in  which  tbe  raiIroa< 
stopped  cars  on  a  public  crossing,  an 
party  was  injured  while  attempting 
between  the  cars,  or  to  climb  over  bet 
them.  In  none  of  these  cases  is  it  b< 
be  negligence  per  se  to  attempt  to  croi 
tween  the  cars  alone,  but  coupled  wit 
act  of  crossing,  is  the  further  fact  tht 
attempt  was  made  without  looking  t 
whether  or  not  tbe  engine  was  attachec 
the  further  fact  that  as  the  compan] 
obstructing  tbe  street  with  the  cars  th* 
ties  should  have  expected  the  cars  ' 
moved  by  tbe  company,  as  It  was  Its 
to  do.  So  In  this  case,  if  it  were  con 
that  Johnson  ought  to  have  expected  tbt 
to  be  moved  by  tbe  engineer  coming 
that  track  at  any  time,  then  it  would 
been  negligence  for  him  to  have  attei 
to  cross  between  two  cars  that  were  Ilk 
be  jammed  so  close  together  as  to  catcl 
when  the  engine  should  strike  them. 

[2]  But  if  we  give  plaintiflC  the  boic 
the  testimony  most  favorable  to  him,  t 
must  do  in  considering  a  demurrer  t 
testimony,  we  have  here  a  very  difl 
state  of  facts.  Defendant  and  other  ' 
men  were  constantly  passing  betweei 
cars  while  at  work  and  in  going-  to  the 
after  work.  These  cars  were  not  to  be 
ed  until  work  was  completed  and  the  s 
list  made  and  delivered  to  the  switch 
man.  Tbe  switch  list  was  not  complete 
til  the  cars  were  all  sealed,  and  it  wa 
duty  of  the  engineer  to  keep  his  engii 
the  lead  track  until  ordered  in  on  the  s 
track.  Jolinson  knew  of  the  usual  pra 
and  as  be  sealed  the  last  car  and  start 
the  office  he  bad  every  reason  to  Ix 
that  he  had  ample  time  to  get  across  t 
the  switching  would  begin.    There  was 
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Ing  to  apprise  htm  of  the  fact  thnt  an  en- 
gine might  come  In  on  track  1  while  he  was 
attempting  to  cross.  While  the  place  at 
which  he  attempted  to  cross  was,  by  reason 
of  the  bad  order  car,  less  safe  In  case  the 
engine  should  come  in  than  It  would  have 
been  between  other  cars,  yet,  If  the  engine 
did  not  come  In,  one  was  as  safe  as  the  oth- 
er, for  there  was  no  danger  tn  either,  unless 
the  cars  should  be  moved.  No  bell  was  rung 
nor  whistle  sounded,  and  in  addition  the  en- 
gineer ran  In  on  that  track  without  waiting 
for  orders,  when  In  fact  he  was  not  wanted 
on  that  track  at  that  time  at  all.  Under 
these  facts.  It  was  not  negligence,  as  a  mat- 
ter of  law,  for  Johnson  to  attempt  to  pass 
between  these  cars  at  th'e  time  be  did,  but 
the  question  of  his  negligence  was  one  for 
the  Jury. 

[3,4]  The  evidence  disclosed  that  there 
were  steps  at  the  ends  of  the  long  platform 
on  which  Johnson  was  when  he  sealed  the 
last  car,  and  he  could  hare  passed  down 
these  steps,  and,  by  going  around  the  cars 
on  track  1,  conld  have  reached  the  office 
without  crossing  from  one  platform  to  an- 
other between  the  cars  as  be  attempted  to 
do.  Upon  this  testimony,  appellant  seeks  to 
Invoke  the  doctrine  that  when  there  is  a 
safe  way  and  an  unsafe  way  open  to  a  par- 
ty, and  be  voluutarlly  takes  the  unsafe  way, 
he  is  guilty  of  contributory  negligence.  Ap- 
pellant's position  as  to  the  proposition  of 
law  asserted  is  correct,  as  held  by  all  the 
authorities ;  but  it  does  not  fit  in  this  case. 
Ab  we  have  already  said,  the  way  Johnson 
adopted — that  of  passing  between  the  cars — 
was  not  unsafe,  unless  the  engine  should  be 
broaght  in  against  the  cars  while  he  was  at- 
tempting to  cross  between  them.  This  ground 
for  asserting  that  Johnson  was  guilty  of 
contributory  negligence  is  refuted  by  the 
same  facts  which  destroy  the  other  ground. 
Both  hinge  upon  the  question  whether  de- 
ceased had  reasonable  ground  to  apprehend 
the  coming  in  of  the  engine  at  that  time.  If 
be  did,  he  was  guilty  of  negligence,  and  vice 
versa.  The  issue  as  to  the  negligence  of  de- 
ceased was  submitted  under  Instructions 
fair  to  appellant,  and  the  finding  of  the  Jury 
thereon  Is  sustained  by  substantial  testi- 
mony, and  is  therefore  binding  upon  us. 

The  other  instructions  are  assailed  as  er- 
roneous. The  action  Is  based  on  the  penal- 
ty statute  (section  5425,  Stat.  1909),  and  the 
Jury  were  instructed  that  if  they  found  for 
plaintiff  to  assess  the  damages  at  not  less 
than  ^,000  nor  more  than  $10,000,  as  pro- 
vided in  that  section.  In  another  instruc- 
tion, sabmitting  the  question  of  negligence 
of  defendant,  three  acts  of  negligence  were 
submitted,  as  follows:  "First  The  failure 
to  ring  the  l>ell  or  sound  the  whistle  of  the 
locomotive,  or  give  other  sufficient  warning 
of  their  intention  to  run  the  switch  engine 
in  upon  said  trade  at  the  time.  Second.  The 
running  of  said  switch  engine  In  upon  track 
No.  1  before  the  foreman  of  the  switch  crew 


had  secured  the  switch  list,  and  had  deter- 
mined which  track  was  to  be  or  should  be 
first  pulled.  Third.  The  failure  to  keep 
proper  signal  lights  by  nigbt,  so  placed  and 
displayed  at  or  near  the  switches  as  to  pre- 
vent the  switch  engine  from  being  rnn  in 
against  the  cars  on  track  1,  over  and  be- 
tween which  said  Johnson  was  then  pass- 
ing." 

15]  The  first  act  of  negligence  submitted 
is  conceded  to  l>e  unobjectionable.  The  sec- 
ond—that of  running  the  engine  in  on  track 
1  before  the  foreman  of  the  switch  crew  had 
received  the  switch  list  and  determined 
which  track  was  to  be  first  pulled — is  attack- 
ed on  the  ground  that  it  is  not  warranted  by 
tlie  testimony.  It  is  contended  by  appellant 
that  there  was  no  custom  in  vogue  as  to  that 
matter,  but  that  the  engine  was  likely  to 
come  in  at  any  time,  and  especially  after  1 
a.  m.,  when  the  work  was  expected  to  be  done 
and  the  cars  ready,  and  that  the  engine 
did  often  come  in  before  the  switch  list  was 
delivered.  Some  of  the  testimony  supported 
that  view,  but  there  was  testimony  to  the 
contrary.  J.  L.  Hobbs,  the  foreman  in 
charge  of  the  work,  and  whose  duty  it  was 
to  deliver  the  switch  list  to  the  switch  fore- 
man, testified  in  part  as  follows :  "Q.  When 
would  you  turn  this  switch  list  over  to  them? 
A.  I  usually  turned  the  switch  list  over  to 
them  after  the  freight  was  all  loaded,  and 
I  was  through  with  the  list  myself.  Q. 
Would  that  switch  list  Inform  the  foreman 
of  anything?  A.  No,  sir;  only  that  our 
work  was  completed,  and  we  were  closing 
the  house.  As  soon  as  the  men  were  through 
with  their  work,  he  would  be  notified,  and 
would  hook  onto  them.  Q.  What  was  the 
custom  with  reference  to  them  coming  down 
and  coupling  on ;  with  reference  to  the  time 
the  foreman  gave  them  the  switch  list?  A. 
They  had  no  right  to  do  that  until  he  told 
them  which  to  pull  first.  Q.  State,  if  you 
know,  what  knowledge,  if  any,  Mr.  Johnson 
had,  and  your  men  had,  with  reference  to 
your  custom  of  handling  the  switch  list?  A. 
My  custom  df  handling  the  switch  list?  Q. 
Yes,  sir.  A.  They  were  all  familiar  with 
that,  I  think.  I  had  warned  them  time  and 
again  that  they  would  be  notified,  and  that 
the  switch  engine  wouldn't  be  allowed  to 
come  against  the  cars  until  they  were  given 
permission.  Q.  When  would  you  give  per- 
mission? A.  When  the  men  were  through 
their  work.  '  When  the  cars  were  all  closed 
and  sealed." 

This  testimony  alone  tends  to  show  that 
the  men  in  charge  of  the  engine  had  no  right 
to  come  in  on  the  switch  track  until  the 
switch  foreman  had  received  the  switch  list, 
and  then  directed  them  where  to  come  in, 
and  that  this  was  not  done  until  the  switch 
list  was  delivered  to  the  switch  foreman, 
and  that  the  switch  list  was  not  delivered 
until  the  work  was  completed  and  the  cars 
sealed;  that  Johnson  and  the  other  workmen 
were  familiar  with  the  custom.    If  this  were 
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true,  then  the  workmen  understood  that  un- 
til the  work  was  completed,  the  switch  list 
made  out  and  delivered  to  the  switch  fore- 
man, and  his  order  conveyed  to  the  engineer, 
the  engine  would  not  come  against  any  of  the 
cars,  and  there  would  be  no  danger  in  pass- 
ing across  between  them.  Johnson  knew 
when  he  sealed  the  last  car  that  he  would 
have  ample  time  to  cross,  before  the  engine^ 
If  It  followed  the  usual  custom  as  above 
described,  could  get  to  the  cars  on  track 
1,  and  It  was  negligence  for  the  engineer  to 
come  in  and  butt  against  those  cars  at  the 
time  be  did.  This  contention  must  be  ruled 
against  appellant. 

ISJ  The  third  act  of  negligence,  to  wit, 
failure  to  keep  proper  signal  lights  to  pre- 
vent the  engine  coming  in  on  the  switch 
track,  is  assailed  as  not  coming  under  sec- 
tion 5425,  which  Is  confined  exclusively  to 
negligence  in  running  or  operating  the  en- 
gine or  cars.  Appellant  insists  that  If  the 
failure  to  keep  proper  signal  lights  was  neg- 
ligence at  all  It  came  under  section  5427, 
where  the  damages  recoverable  are  not  to 
exceed  $10,000,  with  no  minimum  fixed,  as 
Is  the  case  in  section  5425.  This  action  is 
bottomed  on  section  5425 ;  and  if  the  failure 
to  keep  proper  signal  lights  had  nothing  to 
do  with  the  operation  of  the  engine  then  It 
did  not  come  under  section  5425,  and  It  was 
error  to  include  that  act  of  negligence,  and  at 
the  same  time  fix  the  measure  of  damages  at 
not  less  than  $2,000  nor  more  than  $10,000, 
as  provided  under  that  section.  The  cases 
cited  by  appellant  as  authority  on  this  ques- 
tion, to  wit,  Culbertson  v.  Met.  St.  Ry.,  140 
Mo.  35,  loc.  clt.  62,  36  S.  W.  834,  Rapp  v. 
Railroad,  106  Mo.  423,  17  S.  W.  487,  Crump- 
ley  V.  Railroad,  98  Mo.  34,  11  S.  W.  244, 
King  T.  RaUroad,  08  Mo.  235,  11  S.  W.  663, 
Flynn  v.  Railroad,  78  Mo.  195,  47  Am.  Rep. 
99,  McKenna  v.  Railroad,  54  Mo.  App.  161, 
have  been  carefully  examined  by  us,  and 
we  find  that  they  are  all  cases  under  one 
or  another  of  the  following  heads:  Failure 
to  erect  and  maintain  a  sign  at  crossing  of 
a  highway.  Permitting  -obstructions  to  re- 
main on  the  right  of  way  in  such  a  way  as 
to  obstruct  the  view  of  travelers  on  the 
highway  when  approaching  the  Crossing. 
Defective  crossing  or  track.  Failure  to  keep 
sufficient  or  competent  watchmen  at  a  cross- 
ing. It  is  apparent  that  none  of  these,  un- 
less It  be  the  failure  to  keep  a  watchman  at 
the  crossing,  could  have  anything  to  do  with 
the  operation  of  the  train,  and  therefore 
could  not  come  under  section  5425.  The 
watchman  at  the  crossing  is  usually  station- 
ed there  to  warn  travelers  on  the  highway 
of  the  approach  of  a  train,  so  they  may  not 
attempt  to  cross  when  a  train  is  near;  and 
in  the  performance  of  that  duty  his  conduct 
has  nothing  to  do  with  the  operation  of  the 
train,  but  is  for  the  accommodation  of  the 
traveler  on  the  highway.    If  it  were  shown. 


however,  that  it  was  the  duty  of  th 
charge  of  the  train  to  stop  it  at  the  ci 
under  certain  conditions,  and  the  wat 
was  placed  there  for  the  purpose  of  i 
ing  those  In  charge  of  the  train  when  b 
we  should  have  no  hesitancy  in  holdln 
his  duty  was  connected  with  the  ope 
of  the  train.  In  this  case  It  was  show 
when  the  blue  lights  were  kept  on  the 
by  appellant  they  were  put  thete  f< 
purpose  of  notifying  the  switch  cri 
charge  of  the  engine  that  men  were  e 
work  In  the  cars,  and  not  to  come  in. 
the  work  was  finished  and  the  cars  rel 
the  lights  were  removed,  and  that  was 
to  the  switchmen  that  the  cars  were 
to  be  taken  out.  The  movements  of  t 
gine  were  controlled  in  that  particular 
presence  or  absence  of  the  lights,  and, 
from  the  operation  of  the  mglne,  the 
served  no  purpose  at  all.  When  the 
were  used,  they  served  a  useful  purp 
preventing  the  engine  from  premature! 
ting  against  cars,  and,  had  there  been  i 
on  track  1  on  the  night  Johnson  was 
the  engine  would  have  stopped  before 
Ing  the  cars,  apd  the  accident  would 
been  averted. 

After  a  careful  examination  of  this  i 
our  conclusion  is  that  the  case  wai 
tried.  The  evidence  supports  the  fl 
and  the  Judgment  will  therefore  be  afi 
All  concur. 


LORTON  T.  WABASH  R.  00. 

(Kansas    City   Court    of    Appeals.      Mi 
Nov.  6,  1911.     Rehearing  Denied 
Dec.  14,  1911.) 

1.  Master  ahd   Sebvant  ($  276*)— In, 
TO  Sebvant— Cause  of  Accident. 

In  an  action  for  injuries  to  a  servi 
the  alleged  creeping  of  a  locomotive,  ei 
held  to  justify  an  inference  that  the  moi 
of  the  engine  was  not  caused  by  human  i 
but  was  the  result  of  steam  escaping  ii 
steam  chest  through  a  worn  and  de 
throttle,  and  that  the  defect  had  been 
erable  by  reasonably  prudent  inspectit 
proximately  six  months  before  the  injaiy 
[Ed.  Note.— For  other  cases,  see  Mast 
Servant.  Cent.  Dig.  iS  950-952,  954,  959 
Dig.  f  276.*] 

2.  Master  and  Servant  ({  258*)— In. 
TO  Sebvant-^Neoligence— Petition. 

Plaintiff,  an  engine  hostler,  was  i 
by  the  alleged  creeping  of  the  engine  wl 
was  underneath  it.  His  petition  charget 
the  engine  having  been  placed  by  other  set 
it  was  defendnnt's  duty  to  inspect  the  ( 
and  see  that  it  was  in  such  condition  th 
machinery  would  not  start  without  the 
vention  of  some  human  agency ;  that  def 
negligently  failed  to  discbarge  such  dut; 
negligently  placed  the  engine  on  the 
track  when  it  was  in  such  a  dangeroi 
defective  condition,  and  was  so  out  of 
that  it  was  liable  to  start  without  the 
vention  of  human  agency,  and  so  negli 
left  the  appliances  and  means  for  stoppii 
starting  thF  engine  in  such  position  that 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Kay  No.  Series  *  Rep'r  1 
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liable  to  move,  and,  when  !t  did  more,  placed 
plaintiff,  who  was  thereunder,  in  imminent  peril 
of  life  and  limb ;  and  that  plaintiff  was  injured 
while  attempting  to  extricate  himself  from  such 
perilous  position.  Held,  that  the  petition  was 
not  demurrable  for  want  of  facts. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  g§  816-836;    Dec.  Dig.  { 

3.  Mabtek  and  Sbbtant  (|  265*)— Injuries 
TO  Sebvant— Defectivi  Enoii<ii>— Res  Ipsa 
LoQunuE. 

Where  plaintiff,  an  engine  hostler,  was  in- 
inred  by  the  sndden  involuntary  starting  of  an 
enjdne  while  he  was  underneath  it,  due  to  a 
defective  throttle,  the  mere  starting  of  the  en- 
gine was  not  prima  facie  proof  of  negligence 
under  the  res  ipsa  loquitur  rule,  but  proof  that 
the  engine  could  not  move  except  by  human 
agency  which  was  absent,  or  a  defective  throt- 
tle, and  that  a  test  made  after  the  event  show- 
ed that  the  throttle  was  defective,  and  that  the 
origin  of  such  defect  had  been  in  existence  long 
enoagh  for  defendant  bjr  reasonable  care  to 
have  discovered  and  repaired  it,  was  sufiScient 
to  show  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent   Dig.   |f  877-908;    Dec.  Dig.  § 

4.  Master  and  Servant  (g  265*)— Injt7BIES 

TO  Servant— BuBDEN  or  Proof. 

In  an  action  for  injuries  to  a  servant, 
plaintiff's  burden  of  proof  requires  him  to  pro- 
dnce  evidence  which,  if  believed,  would  admit 
of  no  other  reasonable  conclusion  than  that  of 
negligence  on  the  part  of  his  employer,  which 
became  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  877-908;  Dec.  Dig.  { 
265.*] 

5.  Master  and  Servant  (S  264*)— Injuries 
TO  Servant— Issues  and  Froof. 

Where,  in  an  action  for  injuries  to  an 
engine  hostler  by  the  automatic  movement  of 
an  engine,  plaintiff  pleaded  negligence  in  de- 
fendant's failure  to  inspect,  and  also  in  failing 
to  deliver  the  engine  to  plaintiff  with  its  motive 
levers  set  to  hold  it  stationary,  and  the  evi- 
dence indicated  that  pleintifTs  injury  was  the 
direct  result  of  defendant's  negligence  in  fail- 
ing to  exercise  reasonable  care  to  provide  plain- 
tiff with  a  reasonably  safe  place  in  which  to 
work,  and  in  failing  to  inspect  the  engine  and 
omission  to  repair  a  defect  m  the  throttle  after 
its  discovery,  the  evidence  sufficiently  establish- 
ed the  specified  negligence  alleged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  {§  861-876;    Dec  Dig.  { 

6.  Dauaoes  (8  132*)— Personal  Injuries— 
Excessivenebs. 

Plaintiff,  an  engine  hostler,  was  injured  as 
he  attempted  to  escape  from  underneath  an 
engine  when  it  began  to  move  involuntarily  by 
reason  of  a  defective  throttle.  His  injuries 
consisted  entirely  of  a  sprained  ankle,  and 
while  lus  experts  testified  that  the  injury  was 
permanent,  and  that  he  would  always  have  a 
weak  ankle,  he  lost  no  time  by  reason  thereof, 
but  continued  in  defendant's  employment  for 
five  months  without  complaint,  and,  after  leav- 
ing defendant's  service,  worked  as  a  carpenter, 
earning  full  wages.  Held,  that  a  verdict  allow- 
ing plaintiff  $3..^00  was  excessive,  and  should 
be  reduced  to  $2,000. 

[Eld.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  K  372-385;   Dec.  Dig.  i  132.*] 

Appeal  from  Circuit  Court,  Callaway  Coun- 
ty; N.  D.  Thurmond,  Judge. 
Action  by  Louis  Ix>rton  against  the  Wa- 


bash Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed  on  con- 
dition of  remission  of  part  of  the  recovery.    . 

J.  h.  Mlnnls  and  Robertson  &  Robertson,, 
for  appellant.  E.  Rosenberger  &  Son  and 
Barclay,  Fauntleroy  &  CuUen,  for  respondent 

JOHNSON,  J.  This  Is  an  action  by  a  serv- 
ant against  his  master  to  recover  damages 
for  personal  injuries  alleged  to  hare  been 
caused  by  negligence  of  the  master.  In  ef- 
fect, the  answer  is  a  general  traverse.  Ramp 
V.  Metropolitan  Street  Ry.  Co.,  133  Mo.  App. 
700,  114  S.  W.  59.  A  trial  to  a  Jury  resulted 
in  a  verdict  and  judgment  for  plaintiff  in 
the  sum  of  $3,500,  and  the  cause  Is  here  on 
the  appeal  of  defendant. 

The  Injury  occurred  about  2  o'clock,  a.  m. 
November  18,  1907,  in  defendant's  yards  at 
Montgomery  City,  where  plaintiff  was  em- 
ployed as  engine  watchman  and  cleaner.  A 
compound  mogul  freight  engine  came  into 
the  yards  from  a  trip  late  In  the  afternoon 
of  November  17th,  and  at  6:30  p.  m.  was  run 
on  a  spur  track  by  the  engineer,  &nd  turned 
over  to  plaintiff  as  caretaker  during  the 
night  PlaintlfTs  duties  towards  su'>h  en- 
gines required  him  to  "keep  water  In  them, 
keep  fire  in  them,  wipe  the  jackets,  fill  th« 
lubricators,  fill  the  hand  oilers,  and  change 
the  tools  from  one  engine  to  the  other."  Be- 
fore resigning  control  of  the  engine,  It  was 
the  duty  of  the  engineer  to  leave  "the  re- 
verse lever  on  center,  close  the  throttle  tight,, 
and  see  that  they  were  In  a  stationary  con- 
dition." An  engine  left  In  such  condition.  If 
In  good  order,  will  remain  stationary,  and 
cannot  move  without  the  interference  of  hu- 
man agency.  The  evidence  of  plaintiff  tends 
to  show  that  the  engine  in  question  was  left 
by  the  engineer  In  the  condition  Just  describ- 
ed, and  there  Is  no  suggestion  in  any  of  the 
evidence  that  the  engineer  was  remiss  In  the 
performance  of  his  duties.  Plaintiff  states 
he  did  nothing  to  cause  the  engine  to  move, 
and  that  it  did  not  move  from  the  place 
where  the  engineer  "spotted"  It  until  2  o'clock 
in  the  morning  when  suddenly,  and,  without 
warning,  it  started  forward  slowly  at  a  tim* 
when  plaintiff  was  under  the  engine  where 
he  had  placed  himself  for  the  purpose  of 
taking  out  ashes  and  cinders.  While  extri- 
cating himself  from  his  highly  perilous  posi- 
tion plaintiff  became  caught  in  some  way 
and  In  Jerking  loose,  one  of  his  ankles  was 
severely  Injured.  Immediately  after  bis  es- 
cape, plaintiff  climbed  Into  the  cab  and  mov- 
ed the  reverse  lever  In  a  way  to  stop  the  en- 
gine, then  descended  to  the  ground,  and  block- 
ed the  wheels  to  prevent  a  recurrence  of  a 
movement  of  the  engine.  After  this,  he  re-en- 
tered the  cab  to  ascertain  the  cause  of  his 
mishap,  and  found  from  closing  the  throttle 
and  opening  the  cylinder  cocks  that  steam  was 
escaping  Into  the  steam  chest — a  result  that 
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could  be  achieved  by  no  other  cause  than 
that  of  a  defective  throttle.  It  appears  from 
the  evidence  of  plaintiff  that  a  throttle  by 
long  usage  may  become  worn  at  the  point 
to  an  extent  to  preclude  it  from  entirely 
shutting  off  steam  from  the  steam  chest,  and 
that  such  defective  condition  may  be  discov- 
ered in  the  way  it  was  discovered  by  plain- 
tiff after  his  Injury. 

Plaintiff  states  that  it  was  no  part  of  his 
duties  to  make  such  inspection,  but  that  his 
duty  compelled  him  to  allow  the  motive  ap- 
pliances to  remain  in  the  state  the  engineer 
had  left  them.  There  Is  evidence  in  the 
record  to  the  effect  that  before  Ji  leaky  throt- 
tle will  become  so  seriously  defective  as  to 
allow,  when  closed,  the  escape  of  sufficient 
steam  into  the  chest  to  move  the  engine, 
there  would  be  a  period  of  six  months  where- 
in the  defect  would  be  discoverable  by  ordi- 
nary Inspection.  Plaintift  accounts  for  the 
fact  that  the  engine  remained  stationary  for 
over  seven  hours  by  stating  that  shortly  be- 
fore the  accident  he  stoked  the  fire,  and  rais- 
ed the  steam  to  a  higher  pressure  than  it 
had  even  at  the  time  the  engine  was  "spot- 
ted." His  theory  Is  that  the  high  pressure 
forced  enough  steam  through  the  aperture 
caused  by  the  defective  throttle  to  move  the 
engine,  and  his  evidence  tends  to  show  that, 
but  for  the  defect,  no  obtainable  amount  of 
steam  pressure  would  have  produced  such 
result  Some  of  defendant's  witnesses  admit 
that  an  engine  may  be  caused  to  "creep" 
by  a  defective  throttle,  but  all  of  them  say 
that,  with  ttie  throttle  and  cylinder  cocks 
closed,  an  engine  would  not  move  after  it 
had  been  stationary  10  minutes  on  account 
of  the  impediment  to  the  passage  of  vagrant 
steam  into  the  chest  offered  by  accumulated 
water  from  condensed  steam. 

[1]  We  cannot  say  as  a  matter  of  law 
that  plaintltTs  version  of  his  injury  Is  op- 
posed to  physical  facts  or  laws,  or  is  so 
unreasonable  as  to  overtax  credulity.  We 
say  his  evidence,  taken  as  a  whole,  reason- 
ably Jastifles  the  inference  tliat  the  motion 
of  the  engine  was  not  caused  by  human  agen- 
cy, but  was  caused  by  the  escape  of  steam 
into  the  steam  chest  through  a  worn  and 
defective  throttle,  and  that  the  defect  had 
been  discoverable  by  reasonably  careful  in- 
spection for  approximately  six  months  be- 
fore the  injury. 

[2]  The  petition  alleges  "that  said  engine 
was  placed  on  said  track  not  by  him,  but 
by  other  servants  and  agents  of  the  defend- 
ant, and  it  was  the  duty  of  the  defendant 
and  its  servants  and  ag^its  to  Inspect  said 
engine,  and  to  see  that  it  was  in  such  con- 
dition that  the  machinery  thereof  would  not 
start  without  the  intervention  of  some  hn- 
ttian  agency;  but  plaintiff  says  that  said 
defendant,  its  agents  and  servants  negli- 
gently failed  to  discharge  this  duty,  and 
negligently  placed  said  engine  on  said  tra<& 
when  It  was  in  such  a  dangerous  and  de- 
fective condition  and  was  so  out  of  repair, 


and  it  was  liable  to  start  and  attem 
run  without  the  intervention  of  human 
cy,  and  so  carelessly  and  negligently  lei 
appliances  and  means  used  on  such  e 
for  stopping  and  starting  the  same  in 
position  and  condition  that  such  engln< 
liable  to  move  forward  without  the 
ventlon  of  any  human  agency,  and  sal 
gine  moved  as  aforesaid  as  a  result  c 
negligence  of  the  defendant  aforesaid, 
when  it  so  moved,  it  placed  plaintiff, 
was  thereunder,  in  inunlnent  peril,  o 
and  limb,  and  be  attempted  to  extricate 
self  from  bis  perilous  position."  Defe 
demurred  to  the  petition  on  the  ground 
no  cause  of  action  was  stated,  but  it 
clear  the  court  did  not  err  in  overrulli 
demurrer  that  we  shall  not  discuss  the 
though  defendant  still  urges  it  in  brie 
argument.  And  for  the  same  reason  we 
not  consume  time  and  space  In  the  disci 
of  the  further  points  that  the  court  en 
overruling  defendant's  motions  to  elect 
that  the  petition  be  made  more  definlt 
certain  and  in  allowing  plaintiff  to  sue 
poor  person.  We  pass  to  the  consldei 
of  the  questions  presented  by  the  dem 
to  the  evidence  which  defendant  1 
should  have  been  given. 

[3]  Counsel  for  defendant  argue  (ai 
think  convincingly)  that  this  is  not  a 
for  the  application  of  the  rule  of  res 
loquitur,  and  the  mere  fact  that  the  € 
moved  does  not  constitute  prima  fade 
of  negligence.  The  gravamen  of  the 
of  action  disclosed  by  the  evidence  of 
tiff  is  negligence  of  defendant  In  falll 
exercise  reasonable  care  to  provide  its 
ant  a  reasonably  safe  place  in  wbi 
work;  i.  e.,  with  a  reasonably  safe  ei 
The  existence  of  such  negligence  as  the 
imate  cause  of  the  injury,  while  not  ; 
sarily  established  by  proof  of  the  fact 
the  engine  moved  of  its  own  accord,  ap 
as  a  reasonable  inference  from  the 
that  the  engine  moved;  that  it  could  so 
from  but  one  of  two  causes,'  viz.,  fa 
agency  or  a  defective  throttle;  that  the 
mentioned  of  such  causes  was  nonexl 
that  a  test  made  immediately  after  the 
disclosed  the  presence  of  the  remalnini 
sible  cause;  and  that  the  origin  of  such 
had  been  in  existence  long  enough  fo 
defendant  by  the  exercise  of  reasonabh 
to  have  discovered  and  repaired  it  Tc 
that  such  facts  and  circumstances  d 
support  a  reasonable  Inference  of  negll 
would  be  to  say  that  the  fact  of  negll 
must  be  proved  by  direct  and  'ix>sitiv< 
dence  and  cannot  be  established  by  ci 
stantlal  evidence. 

[4]  PlaintifTs  burden  of  proof  requirei 
to  produce  evidence  which,  if  believed  I 
triers  of  fact  would  admit  of  no  othe: 
sonable  conclusion  than  that  of  negll 
on  the  part  of  Us  employer  which  b4 
the  proximate  cause  of  the  injury.  PIi 
has  done  this,  and  we  proceed  to  the 
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tlon  of  whether  or  not  be  has  satisSed  tbe 
rule  that,  -where  the  petition  alleges  a  spe- 
dflc  act  of  negligence,  a  recovery  by  the 
plaintiff  will  be  allowed  on  no  other  act, 
though  anch  other  act  be  never  so  strongly 
established   by   proof. 

[S]  Defendant  Insists  that  the  allegations 
of  negligence  in  the  petition  comprise  two 
specific  acts:  First,  failure  to  inspect,  and, 
second,  negligence  of  the  engineer  iu  failing 
to  turn  the  engine  over  to  plaintiff  with  its 
motive  appliances  set  to  hold  it  stationary. 
Concededly  the  last  averment  is  entirely  uu-, 
supported  by  proof,  and  therefore  is  out  of 
the  case,  and  defendant  argues  that  the 
first  charge  of  failure  to  Inspect  is  unsup- 
ported, since  the  proof  left  the  triers  of  fact 
completely  in  the  dark  as  to  whether  failure 
to  inspect  or  the  omission  to  repair  the  de- 
fect after  discovery  was  the  proximate  cause 
of  the  Injury. 

We  have  shown  that  the  Inference  present- 
ed by  the  evidence  of  plaintiff  is  that  the 
Injury  was  the  direct  result  of  general  neg- 
ligence—of  the  omission  of  the  master  to 
exercise  reasonable  care  to  provide  Its  serv- 
ant a  reasonably  safe  place  in  which  to  work 
—and  an  analysis  of  such  negligence  In  the 
ligbt  of  plaintifrs  evidence  shows  that  it 
could  be  composed  of  but  two  ingredients, 
two  wrongful  acts  of  different  degrees  of 
culpability;  the  first  being  mere  negligence 
in  failing  to  inspect  a  defective  machine, 
and  ttte  second  the  omission  to  repair  a  de- 
fect BO  serious  and  dangerous  after  its  dis- 
covery. The  facts  and  circumstances  we 
hare  mentioned  portray  the  latter  act  not 
as  a  mere  negligent  breach  of  the  master's 
doty,  but  as  a  wanton  and  reckless  disre- 
gard of  the  safety  of  the  servant  The  In- 
ference is  not  reasonable,  uor  should  it  be 
indulged,  that,  with  knowledge  of  the  de- 
fect In  ample  time  to  have  repaired  it,  de- 
fendant, knowing  that  its  servant.  Ignorant 
of  the  defect,  would  place  himself  in  range 
of  its  dangerous  proclivities,  nevertheless 
continued  the  dangerous  maclilne  in  use  and 
sent  it  out  to  malm  and  kill.  In  our  view  of 
the  case  the  allegation  of  negligence  was 
specific,  but  the  only  humane  and  reasonable 
view  of  defendant's  conduct  afforded  by  the 
hypothesis  of  plaintitTs  evidence  is  that  de- 
fendant negligently  Injured  its  servant  by 
falling  to  Inspect  the  engine,  and  did  not 
wantonly  or  recklessly  injure  him  by  know- 
ingly sending  him  into  a  place  of  certain 
danger.  The  inference  of  negligence  in  faU- 
Isg  to  inspect  is  sustained  by  the  evidence  of 
plaintiff,  and  la  the  only  reasonable  infer- 
ence that  may  be  drawn  from  that  evidence. 
The  demtirrer  to  the  evidence  was  properly 
overruled,  and  we  find  the  instructions  given 
by  the  court  to  be  i^e  from  prejudicial  error. 

($1  We  find  the  verdict  excessive.  i>Iaintiff 
was  48  years  old  at  the  time  of  the  injury, 
and  the  fact  Is  that  he  suffered  no  other 


injury  of  consequence  than  a  sprained  ankle. 
His  expert  witnesses  say  the  injury  is  per- 
manent, and  that  he  always  will  have  a 
weak  ankle.  This  may  be  so,  but  other  un- 
disputed facts  and  circumstances  in  evidence 
convince  us  that  plaintiff  magnifies  his '  in- 
Jury,  and  has  succeeded  In  Inducing  the  Jury 
to  overstep  the  limits  of  the  wide  field  the 
law  accords  them  for  the  exercise  of  their 
Judgment  in  the  assessment  of  damages  for 
personal  injuries.  Plaintiff  continued  in  the 
emx)Ioyment  of  defendant  for  five  months 
after  his  injury  without  complaint,  and  with- 
out the  loss  of  a  single  day's  time.  He  ex- 
plains this  by  saying  that  for  some  time  his 
sons  helped  htm  do  his  work,  but  he  report- 
ed for  duty  every  day,  and  used  the  injured 
member  well  enough  to  hold  his  Job.  After 
leaving  the  service  of  defendant,  he  worked 
as  a  carpenter,  and  earned  full  wages.  He 
made  no  claim  in  his  instructions  on  the 
measure  of  damages  for  lost  earnings,  nor 
for  Injury  to  his  earning  capacity.  We  re- 
call the  saying  that  a  bad  sprain  is  worse 
than  a  broken  bone,  but  an  assessment  of 
13,500  for  the  pain  and  suffering  caused  by 
a  sprain  of  no  worse  consequences  tlum 
those  suffered  by  plaintiff  is  unreasonable. 

We  think  a  Judgment  in  excess  of  $2,000 
should  not  be  allowed  to  stand,  and,  accord- 
ingly, we  affirm  the  Judgment  on  condition 
that  within  10  days  a  remittitur  of  $1,500 
be  entered  by  plaintiff.    All  concur. 


FLEEMAN  v.  BEMIS  BROS.  BAG  GO. 

(Kansas    City    Court   of   Appeals.      Missouri, 

June  26,  1911.    Rehearing  Denied 

Dec.   li,   1911.) 

1.  Master  and  Servant  (§  238*)— Injtjbiks— 
Contributory  Neolioence. 

It  was  usual  in  the  bag  factory  where 
plaintiff  worked,  in  stacking  against  the  walls 
bales  of  burlap,  which  were  five  feet  high  and 
weighed  1_,600  pounds,  to  block  each  of  them 
with  a  piece  of  wood  to  ;ptevent  them  fix>m 
falling,  and  this  was  invariably  done  with  the 
end  bale,  and  it  was  the  business  of  plaintiff, 
his  foreman,  and  two  other  laborers  to  put  up 
the  bales.  While  plaintiff  was  loading  bolts  of 
burlap  on  top  of  the  bales  an  end  bale,  placed 
into  jHisition  by  his  foreman  without  blocking, 
fell  and  Injiured  plaintiff.  Plaintiff  did  not 
know  that  it  was  not  secure,  but  might  have 
learned  of  that  fact  by  careful  inspection.  It 
appeared  that  some  of  the  bales  fell  daily. 
Held,  that  plaintiff  was  guilty  of  contributory 
negligence,  it  being  his  duty,  under  the  cir- 
cumstances, to  see  that  his  place  of  work  was 
safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  745;    Dec.  Dig.  §  238.*] 

2.  Master   and    Servant    (J   190*)— Fellow 
Servant— Act  of  Foreman. 

Plaintiff's  foreman  acted  as  a  fellow  serv- 
ant in  placing  in  position  the  bale  which  fell ; 
it  being  the  character  of  a  negligent  act  which 
determines  the  relation  of  the  negligent  employ^ 
to  employ^  injured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  449-474;  Dec.  Dig.  { 
190.*] 
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3.  Mabteb    and    Servaht    (§    97*)— Negli- 
gence. 

In  yiew  of  the  composition  of  the  bales  and 
of  the  fact  tiiat  they  were  placed  in  position 
by  the  workmen,  plaintiff's  employer  could  not 
have  reasonably  anticipated  that  a  bale  would 
fall  and  injure  plaintiff  as  it  did. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  IMg.  g  163 ;   Dec.  Dig.  §  97.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thos.  J.  Seehom,  Judge. 

Action  by  Tobe  Fleeman  against  the  Bemls 
Bros.  Bag  Oomiwiny.  From  a  Judgment  (or 
plaintiff,  defendant  appeals.    Reversed. 

Boyle  &  Howell,  for  appellant  Bird  & 
Pope,  for  respondent. 

BROADDUS,  P.  J.  This  Is  a  suit  to  re- 
cover damages  for  an  injury  plaintiff  suf- 
fered while  In  the  employ  of  defendant.  The 
defendant  Is  a  corporation  engaged  in  the 
manufacture  and  sale  of  burlap  and  other 
cloths.  The  injury  was  inflicted  on  the  27th 
day  of  October,  1908,  whUe  the  plaintiff 
was  working  in  the  basement  of  defendant's 
building. 

The  plaintiff's  evidence  was  to  the  effect 
that  there  had  been  placed  against  the  walla 
of  the  building  in  a  row  about  one  dozen 
bales  of  burlap.  These  bales  were  34  inches 
thick,  36  inches  wide  and  5  feet  in  length, 
and  weighing  about  1,600  pounds,  and  were 
rounded  at  the  corners.  A  man  by  the 
name  of  HcPbeeters  was  the  defendant's 
foreman  who  supervised  the  work  and  also 
at  times  did  a  part  of  it  himself.  It  was 
usual  when  a  bale  was  stood  up  on  its 
end  in  the  row  to  block  it  in  position  to 
keep  it  from  falling  with  a  piece  of  wood 
placed  between  the  lower  edge  of  the  bale 
and  the  floor.  It  was,  however,  the  invari- 
able custom  to  so  block  the  end  bale  in  the 
row.  On  the  top  of  these  bales  were  placed 
bolts  of  burlap  weighing  100  pounds.  Short- 
ly before  plaintiff  was  injured  McPheeters 
set  a  bale  of  burlap  at  the  end  of  the  row, 
but  failed  to  secure  it  from  falling  by  block- 
ing it  The  plaintiff  and  another  workman 
while  working  trucked  a  quantity  of  the 
bolts  to  the  row  In  question  and  proceeded 
to  pile  them  on  the  burlap.  While  so  do- 
ing, and  as  be  was  reaching  around  to  take 
a  bolt  from  the  truck,  the  said  bale  fell  up- 
on him  and  crushed  him  against  the  truck 
Inflicting  severe  and  lasting  Injuries.  He 
did  not  know  that  the  bale  was  unsecured, 
yet  he  might  have  ascertained  that  fact  by 
careful  inspection,  as  there  was  suffldent 
light  for  that  purpose-,  although  It  was 
shown  that  the  light  in  the  basement  was 
not  good.  McPheeters  was  close  by  at  the 
time  and  was  directing  the  work.  The  floor 
of  the  basement  was  uneven  which  it  is 
claimed  was  a  contributory  cause  for  the 
failure  of  the  bale  to  stand  when  placed 
against  the  wall.  It  appeared  that  a  great 
number  of  these  bales  were  handled  daily 


and  there  were  long  rows  of  them;  an< 
it  waa  the  business  of  McPheeters,  the 
tiff,  and  two  other  laborers  to  put  u 
take  down  the  bales.  It  was  sbowi 
some  of  these  bales  fell  down  dally, 
defense  was  contributory  negligence; 
respondent  assumed  the  risk  of  the  ei 
ment;  and  that  one  of  the  risks  was  ti 
bility  that  a  bale  would  fall  upon  hii 

The  appellant  contends  that  as  it  < 
part  of  respondent's  duty  to  set  up  an< 
down  the  bales  in  question,  it  was  hi 
ther  duty  to  see  that  they  were  seci 
their  positions;  and  that  as  the  bal< 
standing  when  he  began  placing  the 
on  top  of  it  it  was  his  duty  before  h« 
menced  the  work  to  see  whether  it  wa 
in  Its  position,  and,  if  not,  to  make  It 

[1]  In  a  similar  case  this  court 
that  there  was  no  evidence  of  a  neg 
breach  of  duty  upon  the  part  of  the  i 
to  furnish  his  servant  a  reasonably 
place  in  which  to  do  his  w^rk.  Dickin 
Jenkins,  144  Mo.  App.  132,  128  S.  W 
And  it  is  said  in  another  case  by  this 
that:  "We  have  not  yet  reached  tliat 
in  our  Jurisprudence  where  the  entire 
for  the  safety  of  the  servant  devolv 
the  master,  and  the  safety  of  the  at 
is  not  to  be  intrusted  to  his  own  reasi 
and  independent  action."  Conrter  v. 
cantile  CO.,  136  Mo.  App.  617,  118  S.  ¥ 
It  appears  from  the  respondent's  ow 
dence  that  it  was  as  much  his  duty  a 
of  appellant  to  guard  against  danger,  1 
to  be  anticipated  from  the  fall  of  a  bt 
it  was  that  of  the  appellant     Idem. 

[2]  Furthermore,  we  hold  that  McPhi 
act  was  that  of  a  fellow  servant  It  1 
that:  "It  is  the  character  of  the  nej 
act  itself  which  determines  the  relat 
the  actor  to  the  injured  servant;  if  t 
be  In  the  exercise  of  delegated  authorl 
master  is  liable;  if  it  arises  from  mc 
labor  it  remains  the  act  of  the  ser 
Stephens  v.  Lumber  Co.,  110  Mo.  Api 
86  S.  W.  481.  There  is  no  dlsput 
what  is  was  McPheeter,  the  foreman 
while  working  at  the  business  left  tli 
unblocked.  This  constituted  him  a 
servant  and  colaborer  so  far  as  thi 
was  concerned. 

But  respondent  contends  that:  " 
one  acting  in  the  dual  capacity  of  yic4 
dpal  and  fellow  servant  to  another 
the  working  place  unsafe  by  his  net 
act  as  fellow  servant,  and  then  in  t 
paclty  as  vice  principal  orders  the  s 
Into  the  unsafe  place,  whereby  the  b 
is  injured,  the  master  is  liable  to  the  1 
servant"  And  it  Is  so  held  In  Rigi 
Supply  Co.,  115  Mo.  App.  297,  91  S.  V 
Mack  V.  Railway  Co.,  123  Mo.  App.,  1< 
ri39,  101  8.  W.  142;  Hordler  t.  Rani 
1.36  Mo.,  loc.  dt  15,  37  8.  W.  115. 
this  rule  might  apply  were  it  not  fc 
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other  rnle  as  already  stated,  that  It  was  as 
much  tbe  dnty  of  the  plaintiff  under  the  cir- 
cumstances to  see  that  his  place  for  work 
was  reasonably  safe  as  It  was  that  of  the 
master,  and  notwithstanding  the  negligent 
act  of  the  foreman,  respondent's  own  con- 
tributory negligence  forbids  his  right  to  re- 
cover. 

[3]  And  it  may  be  further  said  that,  owing 
to  tbe  composition  of  the  bales,  and  the  dr- 
cumstance  as  to  the  workmen,  whose  duty 
It  was  to  put  them  up  and  take  them  down. 
It  could  not  have  been  In  the  reasonable  an- 
ticipation of  the  master  that  one  of  them 
would  fall  upon  and  injure  one  of  the  work- 
men as  the  plaintiff  was  in  this  instance. 
The  result,  it  is  true,  has  not  suggested  its 
probability  in  the  ordinary  course  of  events, 
yet.  It  was  not  impossible.  For  the  reasons 
given,  the  cause  is  reversed.    All  concur. 


STILLER  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas   City  Cburt  of  Appeals.     Missouri. 

Nov.  6,  1911.     Rehearing  Denied 

Dec.  14,  19U.) 

1.  Plbading  (g  428*)  —  Dbmubbes— Misjoin- 
der OF  Causes  of  Aotiok. 

Objection  to  a  petition  on  tbe  ground  that 
it  charges  two  separate  grounds  of  negligence 
in  one  count  which  are  repugnant  to  each  oth- 
er, where  not  taken  by  demurrer  or  by  motion 
to  compel  an  election,  cannot  l>e  made  available 
t>y  objection  to  receiving  any  evidence  there- 
under. 

[Ed.    Note. — For  other    cases,   see    Pleading, 
Dec.  Dig.  f  428.»] 

2.  Tbiai,  (J  76*)— Reception  of  BJvidbncb— 
Tisiic  FOE  Objection. 

Where  evidence  that  it  was  the  custom  for 
street  cars  to  run  at  least  one  block  apart  was 
admitted  in  an  action  against  a  street  railway 
company  for  personal  injuries  without  objec- 
tion when  the  question  was  asked,  it  is  too  late 
to  object  after  answer. 

TEd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  if  183-190;   Dec.  Dig.  S  76.*] 

3.  Street  Railroads  (|  118*)— Action  fob 
Injubies— INSTBUCTIONS— Dun  TO  Sound 
Gong. 

An  instruction,  in  an  action  against  a 
street  railway  company  for  personal  injuries, 
which  omitted  any  hypothesis  of  the  motor- 
man's  duty  to  have  sounded  the  gong,  and 
placed  the  whole  right  to  a  verdict  for  defend- 
ant upon  the  sole  ground  of  the  motorman  be- 
ing unable  to  stop  the  car,  was  properly  re- 
fused. 

[EA.  Note. — For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  S  lis.*] 

4.  Appeal  and  Ekbor  (|  100^*)— Vebdict— 
Conclusiveness— Amount  of  Damages. 

The  amount  of  recovery  in  an  action  for 
personal  injuries,  within  the  bounds  of  reason, 
u  for  the  determination  of  the  jury  in  the  trial 
court. 

[E>d.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  §g  3944-{i947;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Jackson  Cotm- 
ty ;  John  O.  Park,  Judge. 


Action  by  Louise  G.  Stiller  against  the 
Metropolitan  Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  H.  Lucas,  for  appellant  Heniy  J. 
Latshaw,  for  respondent 

ELLISON,  J.  Plaintiff  suffered  severe 
.personal  Injury  as  the  result  of  being  struck 
by  one  of  defendanjfs  street  cars  while  be- 
ing operated  on  the  streets  of  Kansas  City. 
She  brought  this  action  and  obtained  Judg- 
ment In  the  trial  court 

[1]  It  is  alleged  as  error  that  the  circuit 
court  should  have  sustained  defendant's  ob- 
jection to  the  admission  of  any  evidence  in 
plaintifTs  behalf,  on  the  ground  that  no 
cause  of  action  was  stated  In  the  petition. 
The  particular  point  of  this  objection  Is  that 
the  petition  charges  two  separate  grounds  of 
negligence  in  one  count  which  are  repugnant 
one  to  the  other.  We  think  that  was  cause 
for  a  demurrer,  or  motion  to  elect  which 
ground  would  .be  relied  upon,  and  In  the  ab- 
sence of  such  action  the  objection  to  any 
evidence  was  not  well  taken. 

It  appears  that  plaintiff  was  struck  by  a 
car  running  east.  She  was  intending  to  take 
an  approaching  car  running  west,  but  wait- 
ed, before  crosRlng  over,  to  let  an  east-bound 
car  pass.  When  that  car  passed,  her  atten- 
tion then  being  on  the  car  she  intended  to 
take,  she  was  struck  by* another  east-bound 
car  which  was  following  closely  upon  tbe 
first  one. 

[2]  Evidence  of  it  being  the  custom  for 
th;  cars  to  run  a  distance  of  at  least  one 
block  apart  was  admitted  without  objection 
made  at  the  time  the  questions  were  asked. 
After  they  were  answered  unfavorably  to 
the  defendant,  and  then,  we  suppose  by  way 
of  emphasis,  unnecessarily  repeated,  defend- 
ant objected  because  a  custom  was  not  plead- 
ed. The  objection  was  too  late.  It  should 
have  been  made  when  the  question  was  ask- 
ed. It  Is  not  proper  to  wait  for  a  favorable 
answer  and  then,  if  disappointed,  object 
Osbom  V.  Railway  Co.,  144  Mo.  App.  119, 
129  S.  W.  226;  Thomas  v.  Railway  Co.,  125 
Mo.  App.  131,  135,  100  8.  W.  1121.  The  de- 
murrer to  the  evidence  was  properly  over- 
ruled. Plaintiff,  as  already  stated,  was  in- 
tending to  take  a  west-bound  car.  She  had 
attracted  the  attention  of  the  motorman  of 
this  car  Just  before  the  first  east-bouud  car 
passed,  and  when  it  got  out  of  her  way  she 
proceeded  along  that  track  towards  the  rear 
of  the  west-bound  car  which  was  then  com- 
ing to  a  stop,  80  as  to  go  around  the  rear 
end  to  get  on.  In  walking  along  the  track 
she  was  struck  by  the  second  east-bound  car, 
which  she  had  not  observed.  The  case  was 
submitted  on  the  humanitarian  rale;  that  is, 
that  if  plaintiff  was  negligent  the  motor- 
man  of  the  second  east-bound  car  saw  her. 
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or  could  bare  seen  her,  If  attending  to  bis 
business,  in  time  to  baye  warned  ber  to  get 
out  of  the  way,  or  to  bave  stopped  bis  car. 
There  was  abundant  evidence  to  sustain  the 
case.  We  do  not  think  the  case  of  Markowltz 
V.  RaUway  Co.,  186  Mo.  350,  85  S.  W.  351, 
69  L.  R.  A.  389,  or  that  of  Haffey  v.  RaU- 
way Co.,  154  Mo.  App.  493,  135  S.  W.  987,  In 
tbls  court  or  that  of  Hawkins  v.  Railway  Co., 
135  Mo.  App.  524,  116  S.  W.  16,  Jn  the  St 
Louis  Court  of  Appeals,  are  applicable. 

The  objection  to  plaintiff's  instruction  No. 
1  Is  not  well  taken.  It  does  not  assume  that 
if  the  gong  bad  been  sounded  it  would  bave 
warned  plaintiff.  The  instruction  is  qualifled 
by  the  proposition  that  If  the  gong  bad  been 
sounded  it  would  have  prevented  the  strik- 
ing of  plaintiff. 

[3]  Instruction  D,  foi"  defendant,  was  prop- 
erly refused.  In  that  It  omitted  any  hypothe- 
sis of  the  motorman'8  duty  to  bave  sounded 
the  gong  and  based  the  whole  right  to  a  ver- 
dict for  defendant  upon  the  sole  ground  of 
tbe  motorman  being  unable  to  stop  the  car. 

[4]  Nor  do  we  think  we  would  be  Justlfled 
in  saying  the  verdict  of  $2,500  was  excessive. 
We  perhaps  would  have  approved  a  smaller 
sum,  but  tbe  amount  of  recovery,  within  the 
bounds  of  reason,  Is  for  the  Jury  to  deter- 
mine. 

Tbe  Judgment  is  affirmed.    AU  concur. 


KIRKSVILLE  LIGHT,  POWER  ft  ICE  00. 
v.  CITY  OF  KIRKSVILLB  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  6,  1911.    Rehearing  Denied 

Dec  14,  1911.) 

Waticrs  and  Watkb  Coubseb  (j  201*)— Wa- 
TEB  Supply— CoNTBACTS  or  City. 

A  municipality  owning  and  operating  wa- 
terworks under  Rev.  St.  1909,  |  9925,  con- 
tracted with  an  electric  light  company  to  fur- 
nish all  the  water  it  might  use  in  its  manu- 
facture of  ice,  the  company  to  be  charged  only 
for  the  net  quantity  used  by  it  and  for  water 
not  returned,  and  the  company  had  the  water 
pass  through  coils  in  its  ice  plant  and  returned 
all  of  it  not  congedled  and  formed  into  ice  to 
the  city,  so  tliat,  by  the  parties'  construction 
of  the  contract,  the  city  got  nothing  for  its  use. 
Held,  in  an  action  to  restrain  the  city  from 
shutting  off  Trater,  that  the  contract  amounted 
to  a  loan  or  gratuitous  use  of  water,  the  pro- 
vision for  its  return  being  only  a  subterfuge, 
and  was  void. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  i  201.*] 

Error  to  Circuit  Court,  Adair  Comity;  J. 
G.  Trimble,  Special  Judge. 

Action  for  an  Injunction  by  the  KlrksviUe 
Light,  Power  ft  Ice  Company  against  the 
City  of  Klrksvllle  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

A.  Doneghy,  for  plaintiffs  in  error.  Hig- 
bee  &  Mills,  for  defendant  in  error. 


ELLISON,  J.  Klrksvllle  is  a  city  ot 
third  class,  and  It  owns  and  operates  w) 
works  under  tbe  provisions  of  article  2 
84,  Rev.  St  1909.  In  the  year  1908,  t 
was  an .  electric  light  corporation  in  i 
city,  with  Its  plant  in  proximity  to  the 
terworks  plant  In  tliat  year  the  ele 
light  company  concluded  to  begin  tbe  m 
facture  of  ice,  and  to  that  end  entered 
a  written  contract  with  the  city,  on  tbe 
of  June,  1908,  to  furnish  water  to  it  t 
Iieriod  of  five  years.  After  stipulating 
the  city  should  furnish  all  the  water 
light  plant  "may  use  for  the  purpose  of  i 
ufacturlng  ice,"  at  schedule  rates  per  t 
sand  gallons,  the  contract  contains  tbe 
lowing,  and  it  Is  the  matter  now  In  coi 
versy  between  tbe  parties:  "It  being 
ther  agreed  and  understood  between  lioth 
ties  to  this  contract  that  second  party  f 
receive  allowance  and  credit  for  all  w 
returned  by  second  party  to  first  party, 
vlded  that  the  water  so  returned  to 
party  be  returned  in  as  clean  and  pure 
dltiou  as  when  received  by  second  party, 
that  said  second  party  shall  be  cliarge 
tbe  rate  above  mentioned,  only  for  tbe 
amount  or  quantity  of  water  used  b 
and  for  tbe  water  not  returned  by  se 
party  in  as  clean  and  pure  condition  as  v 
received  by  second  party;  and  It  is 
ther  agreed  and  understood  by  the  pa: 
hereto  that  payments  for  all  water  tun 
ed  by  first  party  to  second  party,  as  bei 
l>ef ore  '  provided,  shall  be  made  by  se 
party  at  tbe  end  of  each  month  from 
date  of  this  contract" 

The  authority  claimed  for  the  city  to  i 
the  contract,  is  based  on  section  9925  ol 
statute  aforesaid,  reading  as  follows:  " 
such  city  which  sliall  erect  or  acquire  a 
tem  of  waterworlcs  under  sections  992 
9946,  inclusive,  may,  and  is  hereby  an) 
ized  and  empowered  to,  supply  water  ] 
its  waterworlcs  to  persons  and  private 
porations  for  use  In  or  beyond  tlie  cc 
rate  limits  of  the  city,  and  to  enter  into 
such  contracts  therefor,  upon  such  terms 
under  such  rules  and  regulations  as 
be  agreed  upon  by  the  contracting  part 
The  city  afterwards  refused  to  recognizi 
contract  and  the  Light  Company  bro 
this  action  in  equity  to  restrain  It  from  e 
ting  off  the  supply  of  water  and  to  coi 
it  to  continue  to  famish  water  as  agi 
The  trial  court  rendered  Judgment  for 
company. 

The  evidence  disclosed  that  the  water 
by  the  light  plant  which  was  congealed 
formed  Into  blocks  of  ioe,  was  measure) 
a  separate  meter,  and  of  that  there  ii 
complaint  The  trouble  between  the 
ties  has  arisen  over  that  part  of  tbe  conl 
embodied  in  the  clause  for  a  return  of 
water  to  the  dty.  There  was  to  be 
charge  for  such  water.     Tbe  meaning 
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object  of  tbls  Clause  was  shown  to  be  tbat 
the  light  company  was  to  be  permitted  to 
run  the  city  water  from  the  reservoir  over 
and  across  the  heated  colls  of  the  light  com- 
pany's Ice  pl€int  for  the  purpose  of  cooling 
them  off — the  water  to  be  measured  by  a 
meter  as  It  came  In  at  one  point  and  by 
another  meter  as  It  passed  out  back  Into 
the  reservoir  at  another  point — the  difference 
between  the  In  and  the  out  flow,  caused  by 
evaporation,  being  the  quantity  not  "return- 
ed" by  the  light  company,  for  -which  it  would 
pay  the  dty.  The  light  company  then  so  ar- 
ranged or  constructed  the  necessary  part  of 
Its  ice  plant  tbat  the  evaporation  caused  by 
the  water  passing  over  the  heated  coils 
ceased.  This  was  done  by  having  the  wa- 
ter pass  through  coUs  constructed  for  that 
purpose  from  its  entrance  to  its  exit  back 
into  the-  dty  reservoir.  The  result  was 
that  all  of  the  water  was  returned,  and  the 
dty  got  nothing  for  its  use.  The  dty  water 
commissioner,  corroborated  by  others,  testi- 
fied that  for  the  year  1910  the  company  used 
over  51,000,000  gallons  of  the  dty's  water, 
returning  aU  of  it  and  not  paying  anything 
to  the  dty.  Thus  the  dty  was  operating 
a  substantial  part  of  the  plaintifC's  Ice  plant 
free  of  charge. 

It  ought  not  to  require  argument  or  Il- 
lustration to  show  that  the  dty,  a  trustee 
for  the  inhabitants  thereof,  had  not  the  au- 
thority to  gratuitously  divert  the  dty  water 
for  private  use  without  compensation.  Nec- 
essarily the  city  was  put  to  great  expense 
In  constructing  and  maintaining  a  water 
plant  whereby  water  was  pumped  from  a 
distant  river  into  reservoirs.  The  water 
thus  obtained  and  stored  was  for  the  use 
of  dUzens  upon  payment  of  uniform  prices 
by  aU  of  a  like  class ;  and  any  device  where- 
by one  or  more  would  obtain  the  use  of  it 
wltbont  rendering  compensation,  is  contrary 
to  the  Intent  of  the  statute  and  object  of 
the  power  conferred  upon  the  city  and  Is  un- 
lawful. 

There  Is  an  interesting  opinion  by  Justice 
Johnson,  of  the  Supreme  Court  of  the  Unit- 
ed States,  in  a  case  not  like  this,  yet  in- 
volving a  like  principle,  wherein  It  is  said 
that  "a  fraud  upon  a  statute  is  a  violation 
of  the  statute"  And  that  It  Is  a  "universal 
rule,  that  It  is  unlawful  to  contract  to  do 
that  wlildi  It  Is  unlawful  to  do."  And  that 
"wherever  the  consideration  which  is  the 
ground  of  the  promise,  or  the  promise  which 
is  the  consequence  or  effect  of  the  consid- 
eration, be  unlawful,  the  whole  contract  is 
void."  Bank  v.  Owens,  2  Pet.  527,  7  L.  Ed. 
508. 

The  evidence  showed  that  the  act  done  un- 
der the  contract,  as  interpreted  by  the  par- 
ties, was  that  the  entire  dally  capacity  of 
the  waterworks  was  diverted  to  the  use  of 
the  Ice  plant  without  so  much  as  a  cent  of 
compensation.    This  Is  sought  to  be  excused 


by  the  provision  that  the  water  thus  bor- 
rowed was  to  be  returned  to  the  dty.  That 
Is  but  a  subterfuge.  The  law  contemplates 
that  the  dty  Is  a  vendor  and  not  a  lender 
of  the  use  of  water.  To  uphold  the  provi- 
sions of  the  contract  here  considered  would 
be  to  Justify  the  city  in  permitting  the  di- 
version and  free  use  of  public  property  ac- 
quired at  great  expense,  to  any  enterprise 
carried  on  for  private  gain. 

We  have  no  doubt  that  the  contract  la 
void,  and  the  Judgment  must  therefore  be 
reversed.     AU  concur. 


SCHEFFLER  v.  ROBINSON. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  6,  1911.    Rehearing  Denied 

Dec.  14,  1911.) 

1.  Husband  akd  Wife  (|  848*)— Criminal 
CoNVEBBATioN—EviDENCB— Relations  Pbk- 

VIOUB   to    LdMITATIOn    OF   AOTIOR. 

Evidence  in  an  action  for  criminal  con- 
versation, where  the  illicit  relations  were  shown 
to  have  been  continuous,  of  the  commission  of 
adulterous  acts  outside  of  the  statute  of  limita- 
tions, is  admissible  to  corroborate  evidence  of 
such  acts  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  U  1132,  1133;  Dec  Dig.  | 
348.»] 

2.  WrrNESSES  (g  58*)— Pbivimsokd  Commdni- 
OATiONS— Action  fob  Cbiminal  Conversa- 
tion—Divorced  Wife  as  Witness. 

In  an  action  by  a  husband  for  criminal 
conversation,  he  offered  as  a  witness  his  di- 
vorced wife,  who  made  no  claim  of  privilege, 
and  who  testified  in  her  former  husband's  be- 
half. Beld,  that  the  rule  that  husband  and 
wife  are  incompetent  to  testify  for  or  against 
the  other  had  no  application,  and  that,  as  to 
any  Icnowledge  she  had  gained  bj  outside  ob- 
servation, she  was  a  competent  witness,  though 
not  as  to  what  she  had  acquired  by  reason  of 
married   life. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g{  162,  164;   Dec.  Dig.  !  58.»] 

3.  Husband  and  Wife  ($  350*)  —  Cbiuinal 
Conversation— Tbial—Dibection  of  Ver- 
dict. 

Evidence  in  an  action  for  criminal  con- 
versation, where  the  testimony  of  plaintifT* 
two  principal  witnesses  was  impeached,  held  not 
to  warrant  a  directed  verdict  tor  defendant. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  350.*] 

4.  Husband  and  Wife  (§  342*)— Cbiuinai. 
Conversation- Rioht  of  Action. 

Where  defendant  in  an  action  for  criminal 
conversation  is  guilty  of  adultery  with  the  wife 
of  plaintiff  without  his  consent,  he  must  re- 
spond in  substantial  damages,  and  it  is  no  ex- 
cuse that  the  wife  was  immoral  at  the  time  of 
the  beginning  of  her  relations  with  defendant. 
[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1129;   Dec.  Dig.  §  342.*] 

5.  Husband  and  Wife  (§  349*)— Criminal 
Conversation— Damages. 

A  verdict  for  plaintiff  for  ?3,000  actual 
damages  in  bis  action  for  criminal  conversation, 
brought  after  his  divorce,  held  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  $  1134;   Dec.  Dig.  S  349.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty; A.  D.  Burnes,  Judge. 


*For  otbar  gum  sae  siime  topic  and  section  NUMBEiR  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  SerlM  ft  Rep'r  Indues 
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Action  by  Bernard  Q.  Scbeffler  against  Si- 
las O.  Robinson.  Judgment  for  plaintiff,  and 
defendant  appeals.   Affirmed. 

R.  H.  MuBser,  M.  H.  Milllgan,  and  Lavelock 
&  Kirkpatrlck,  for  appellant  3.  L.  Farrls 
and  F.  P.  Dlvelblss,  for  respondent. 

JOHNSON,  J.  Action  for  criminal  con- 
versation between  defendant  and  tbe  wife  of 
plaintiff.  Verdict  and  Judgment  were  for 
plaintiff  for  $3,000  actual  damages,  and  the 
cause  Is  before  us  on  the  appeal  of  defendant. 

The  suit  was  commenced  March  7,  1910, 
and  the  original  petition  alleged  "that  on  the 
day  of  September,  1908,  at  Ray  coun- 
ty, Missouri,  and  on  divers  other  days  and 
places  since  that  day,  the  defendant  wickedly 
and  wantonly  did  debaucb  and  carnally  know 
Alice  M.  Scbeffler,  then  the  wife  of  plaintiff," 
etc.  During  the  trial  plaintiff  was  allowed  to 
amend  the  petition,  over  the  objections  of 
defendant,  by  changing  the  date  of  the  first 
offense  from  September,  1908,  to  July,  1907. 

[1]  Tbe  evidence  introduced  by  plaintiff 
tends  to  show  that  Illicit  relations  between 
defendant  and  Mrs.  Scbeffler  began  In  July, 
1907,  and  continued  for  more  than  two  years, 
but  tbe  Instructions  given  at  the  request  of 
plaintiff  restrict  tbe  cause  of  action  to  adul- 
terous acts  committed  within  two  years  next 
preceding  the  bringing  of  this  suit  The  stat- 
ute of  limitations  in  cases  of  this  character 
provides  that  the  action  must  be  commenced 
within  two  years  after  the  commission  of  the 
offense.  Section  1891,  R.  S.  1909.  But  we 
think  the  court  did  not  err  in  permitting  tbe 
amendment  and  in  receiving  evidence  of  acts 
of  adultery  committed  more  than  two  years 
before  the  institution  of  the  suit,  as  tbe  crim- 
inal relation  ia  shown  to  have  been  continu- 
ous. As  Is  well  said  by  the  Supreme  CJourt 
of  Iowa  in  Conway  v.  Nicol,  34  Iowa,  533: 
"While,  therefore,  it  is  true  that  acts  of  sex- 
ual intercourse  had  anterior  to  tbe  statute  of 
limitations  cannot  be  made  the  basis  of  a 
claim  for  damages,  yet  tbey  may  all  be  used 
and  considered  by  tbe  Jury  to  corroborate  and 
strengthen  tbe  evidence  introduced  in  support 
of  the  act  of  adultery  which  is  Inside  of  tbe 
statute  of  limitations."  To  the  same  effect  is 
tbe  decision  of  tbe  Supreme  Court  of  Indiana 
in  Wales  v.  Miner,  89  Ind.  118,  and  of  tbe  Su- 
preme Court  of  Alabama  In  Long  v.  Booe,  106 
Ala.  670,  17  South.  716. 

[2]  At  the  trial  plaintiff  offered  proof  of  a 
divorce  granted  him  from  his  wife  by  tbe 
circuit  court  of  Ray  county  on  February  21, 
1910,  and  then  introduced  his  divorced  wife 
as  a  witness.  The  defendant  objected  that 
she  was  Incompetent  to  prove  any  fact  which 
occurred  while  she  was  the  wife  of  plaintiff, 
bnt  the  objection  was  overruled,  and  the  court 
held  "she  can  tell  nothing  that  she  acquired 
by  reason  of  her  married  life,  but  as  to  any 
knowledge  she  gained  by  outside  observation 
she  ie  competent"  The  true  reason  for  the 
rule  that  husband  and  wife  are  incompetent 
to  testify  for  or  against  each  other  Is  the  so- , 


Udtude  of  the  law  that  tbe  ntmost  oo 
dence  may  be  maintained  between  sitoai 
and  that  neither  should  have  ground  to 
prehend  that  anything  might  occur  to  bn 
the  seal  of  such  confidence.  But,  where 
reason  fails,  the  rule  itself  does  not  obt« 
and  we  think  a  case  of  this  nature  Is  bey< 
the  scope  of  the  rule.  The  marriage  relat 
had  been  dissolved  by  divorce.  The  wife  » 
called  by  the  husband  as  a  witness,  i 
voluntarily  appeared  and  made  no  claim 
privilege,  and  she  had  no  Interest  to  spt 
In  his  favor.  We  fall  to  perceive  any  groi: 
on  which  may  be  founded  the  claim  that 
receive  the  testimony  in  question  might  U 
to  breed  distrust  between  husband  and  w 
by  invading  the  proper  secrecy  of  the  au 
tal  relation.  The  rule  for  application 
criminal  conversation  cases  thus  is  stated 
Dickerman  v.  Graves,  6  Cush.  (Mass.)  1 
dt  309,  53  Am.  Dec.  41:  "Mr.  PhUlips, 
his  treatise  on  Evidence  (1  Phil.  Ev.  S3; 
[3d  Am.  Ed.]  75),  thus  states  the  reea 
of  the  rule:  This,  as  Lord  Elleuborot 
has  said,  is  on  the  ground  that  tbe  coi 
dence  which  subsisted  between  them  at  I 
time  shall  not  be  violated  in  consequei 
of  any  future  separation.  Thus  one  gr( 
source  of  distrust  Is  removed  by  makj 
the  confidence  which  once  subsists  ever  aft 
wards  Inviolable  in  courts  of  law.'  The  g 
oral  rule  that  the  husband  and  wife  are  i 
competent  to  testify  against  each  other  as 
what  occurred  during  the  marriage  relatl 
even  after  tbe  marriage  contract  is  dlssolv 
is  no  doubt  a  wise  and  salutary  rule.  1 
object  of  tbe  law  is  that  tbe  most  entire  o 
fidence  may  exist  between  those  sustaiul 
tbe  relation  of  husband  and  wife,  and  tl 
there  may  be  no  apprehension  that  sach  o 
fidence  can  ever  at  any  time,  or  in  any  eve 
be  violated,  so  far  at  least  as  regards  a 
testimony  or  disclosure  in  a  court  of  U 
But  the  case  now  under  consideration  eon 
neither  wltuln  tbe  rule  nor  tbe  prlndpie 
the  rule.  The  wife  was  not  called  here 
testify  against  tbe  husband,  but  on  the  ci 
trary,  she  was  called  to  testify,  and  did  t 
tlfy.  In  his  favor,  and  on  his  behalf.  Sbe  b 
self  made  no  objection,  but  testified  fre< 
and  voluntarily.  There  was  and  would  be 
violation  of  any  confidence  reposed  In  ber 
the  husband,  for  he  himself  called  her  to  t 
tlfy,  and  she  testified  wholly  at  his  requ« 
and  by  his  procurement.  There  is  nothli 
therefore,  in  tbe  rule  of  law  on  this  snbji 
which  would  warrant  the  exclusion  of  t 
testimony  of  this  witness  in  the  prese 
case." 

Another  reason  may  be  given  in  support 
the  ruling.  The  secrecy  of  the  offense  a 
its  hostility  to  the  marital  relation  shoi 
render  the  guilty  spouse  a  competent  witni 
ex  necessitate,  and  in  furtherance  of  the  pi 
poses  of  public  i>ollcy  and  public  morall 
As  is  truly  observed  in  Ratcliff  v.  Wales, 
Hill  (N.  Y.)  loc.  dt  65:  "In  bastardy  cas 
where  the  mother  Is  a  married  woman. 
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bas  been  antformly  held  that  the  wife  was 
not  a  competent  witness  to  prove  the  nonac- 
cesB  of  the  husband;  but  from  the  neces- 
sity of  the  thhig  she  has  been  constantly  ad- 
mitted to  prove  the  criminal  Intercourse  by 
which  the  child  was  begotten.  The  King  v. 
Reading,  Cas.  Temp.  Hardw.  79;  The  King 
r.  Inhabitants  of  Bedell,  Andr.  8;  The  King 
r.  Lofle,  8  East,  193;  The  King  t.  Inhabit- 
ants of  Kea,  11  Id.  132.  See,  also,  Goodrlgbt 
T.  Moss,  Gowp.  594;  Canton  t.  Bentley,  11 
Mass.  441.  If  the  wife  was  properly  admit- 
ted In  these  cases  to  prove  her  criminal  in- 
tercourse with  the  defendant,  and  tbat,  too, 
when  called  without  the  consent  of  the  hus- 
band, I  do  not  see  how  she  could  properly  be 
rejected  here,  where  she  was  called  to  prove 
the  same  fact,  and  with  the  assent  of  the 
husband."  We  find  the  ruling  of  the  learned 
trial  judge  to  be  well  supported  by  authority 
(1  Greenleaf  on  Evidence  [14th  Ed.]  {  344, 
and  note;  1  Wharton  on  Evidence  [2d  Ed.] 
{  429;  Babcock  v.  Booth,  2  Hill  [N.  Y.]  181, 
38  Am.  Dec.' 578;  Carpento:  y.  White,  46 
Barb.  [N.  T.]  291;  Toovey  v.  Baxter,  59  Mo. 
App.  470;  Long  v.  Martin,  152  Mo.,  loc.  clt. 
675,  64  S.  W.  473;  McCloskey  v.  Pub,  Co.,  163 
Mo.,  loc.  dt  27,  63  S.  W.  99;  Yowell  v. 
Tanghn.  85  Mo.  App.  206;  French  v.  Ware, 
65  Vt.  338,  26  Atl.  1096 ;  Coy  v.  Humphreys, 
142  Mo.  App.  92,  125  S.  W.  877;  Smith  v. 
Meyers,  52  Neb.  70,  71  N.  W.  1006),  and  give 
it  our  approval,  restricting  Its  application, 
however,  to  cases  of  the  character  of  that 
now  under  consideration. 

[3]  Defendant  contends  that  his  Instruction 
in  the  nature  of  a  demurrer  to  the  evidence 
should  have  been  given  for  the  reason  that 
he  successfully  impeached  the  credibility  of 
Mrs.  Scheffler  and  a  negro  woman  on  whose 
testimony  the  verdict  must  stand,  if  at  all, 
and  Invokes  the  rule  that  impeached  testi- 
mony is  not  sufficient  to  sustain  a  verdict  A 
number  of  witnesses  introduced  by  defendant 
testified  that  the  reputation  of  both  witnesses 
for  veracity  was  bad.  Other  witnesses  testi- 
fied to  carnal  knowledge  of  Mrs.  Scheffler, 
both  before  and  during  the  period  of  her 
meretricious  relation  with  defendant,  and.  In 
addition,  It  appears  beyond  dispute  that  aft- 
er tbe  storm  broke  she  accepted  $3,000  of  de- 
fendant, and  in  return  gave  blm  her  affidavit, 
in  which  she  attempted  to  exculpate  him 
from  the  charge  of  wrongdoing.  Afterwards 
she  paid  the  money  back  to  defendant,  but  he 
is  urging  her  affidavit  as  strong  impeaching 
evidence.  On  the  other  hand,  we  find  sub- 
stantial evidence  tending  to  show  that,  until 
her  Intercourse  with  'defendant,  Mrs.  Schef- 
fler was  a  virtuous  woman,  and  that  she  bad 
criminal  intercourse  with  no  other  man  than 
him.  We  think  the  impeaching  evidence  was 
not  conclusive,  and  that  the  question  of  her 
credibility  was  an  issue  for  the  jury  to  de- 
termine.  Moreover,  we  hold  the  verdict  does 


not  stand  alone  on  the  testimony  of  the  two 
assailed  witnesses.  There  are  many  things 
in  the  conduct  and  testimony  of  defendant 
strongly  Indicative  of  guilt,  not  tbe  least  of 
which  is  tbe  fact,  about  which  there  is  no 
real  controversy,  that  he  sought  out  the  wife 
of  plaintiff,  and  gave  her  a  large  sum  of  mon- 
ey for  an  affidavit  be  vainly  thought  would 
tie  her  tongue.  If  defendant  is  Innocent,  he 
has  acted  with  tbe  greatest  folly,  since,  at 
all  times,  from  the  beginning  of  the  alleged 
liaison  in  his  conversations  and  actions  he 
has  placed  himself  in  the  unenviable  state  of 
those  spoken  of  in  the  proverb  who  lie  down 
with  the  dogs  and  get  up  full  of  fleas.  Un- 
questionably the  verdict  is  supported  by  sub- 
stantial and  credible  evidence,  and  we  rule 
that  the  court  committed  no  error  in  sendhig 
the  case  to  the  jury. 

[4]  The  principal  ground  on  which  defend- 
ant complains  of  the  refusal  of  some  of  the 
instructions  asked  by  him  is  untenable.  It  Is 
the  idea  of  defendant  that  on  the  hypothesis 
that  plaintiff's  wife  was  unchaste  and  im- 
moral at  the  time  of  the  beginning  of  her  re- 
lations with  defendant  plaintiff  can  recover 
only  nominal  damages.  "The  authorities  rec- 
ognize a  pronounced  distinction  between  the 
essential  elements  of  an  action  for  the  aliena- 
tion of  affections  and  an  action  for  criminal 
conversation.  In  the  latter  the  fact  of  adul- 
tery is  all-important,  and  the  fact  of  which 
of  the  guilty  parties  was  the  seducer  is  un- 
important; while  in  the  former  the  crucial 
issue  is  whether  the  defendant  enticed  the 
wife,  alienated  her  affections,  and  Injected 
himself  between  husband  and  wife,  to  the  de- 
struction of  their  mutual  happiness."  De 
Ford  y.  Johnson,  152  Mo.  App.,  loc.  dt.  214, 
133  S.  W.  896.  There  is  no  room  in  the  evi- 
dence for  the  thought  that  plaintiff  knew  of 
and  acquiesced  in  the  delinquencies  of  his 
wife  and  to  hold  that  he  could  recover  only 
nominal  damages  if  his  wife  secretly  had 
been  immoral  with  other  men,  and  was  not 
seduced  by  defendant,  would  be  a  most  perni- 
cious doctrine.  No  man  has  a  right  to  Invade 
the  home  of  another,  and,  If  be  does,  be  can- 
not find  excuse  in  the  fact  that  be  is  not  the 
only  sinner.  The  only  issue  In  a  case  of 
criminal  conversation  is  whether  or  not  the 
defendant  was  guilty  of  adultery  with  the 
wife  of  plaintiff  without  the  consent  of  tbe 
latter.  If  guilty,  he  must  respond  in  substan- 
tial damages.  We  find  no  prejudicial  error 
In  the  rulings  of  the  court  In  the  giving  and 
refusing  instructions. 

[B]  The  verdict  is  not  excessive.  While  the 
sum  defendant  attempted  to  pay  to  defeat 
the  action  affords  no  legal  criterion  for  meas- 
uring tbe  damages,  there  Is  poetic  justice  in 
awarding  to  the  Injured  husband  the  exact 
sum  defendant  attempted  to  use  in  the  fur- 
ther degradation  of  tbe  wife  he  debauched. 

The  Judgment  is  affirmed.    All  concur. 


Digitized  by 


Google 


488 


141  SOUTHWESTERN  REPORTER 


,! 


MBTZKBR  T.  FIEI/D. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  6,  1011.     Rehearing  Denied 

Dec.  14,  1911.) 

Defosits  in  Coubt  (§  1*)— Anchxabt  Relief. 
A  bill  alleged  that  plaintiff  sold  defend- 
ant a  stock  of  goods,  taking  his  note  for  the 
price  under  an  agreement  by  which  the  goods 
were  to  be  held  by  a  trustee  who  should  sell 
them  and  place  the  proceeds  in  a  bank  to  plain- 
tiffs credit,  to  be  applied  on  the  note,  and  that 
the  parties  afterwards  agreed  that  defendant 
might  sell  the  entire  stock,  if  he  placed  the 
proceeds  in  bank  for  plaintiff's  credit,  and  the 
relief  asked  was  that  the  sum  received  for  the 
goods  be  paid  into  court  and  turned  over  to 
plaintiff,  or  that  the  agreement  for  a  lien  be 
enforced.  Held,  that  defendant  was  properly 
ordered  to  pay  the  proceeds  of  the  stock  into 
court  pending  the  action,  subject,  however,  to 
any  defense  defendant  might  have  to  the  en- 
forcement of  the  lien  or  any  prior  right  of 
garnishment  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Deposits  in 
Court,  Cent.  Dig.  S  1 ;   Dec.  Dig.  S  1.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  J.  Seehom,  Judge. 

Suit  by  Ptiil  Metzlcer  against  Frank  H. 
Field  and  ottiers.  From  an  interlocutory  or- 
der requiring  defendant  named  to  deposit  a 
certain  sum  in  court,  he  appeals.    Affirmed. 

Jos.  F.  Aylward  and  I.  J.  Ringolsky,  for 
appellant  W.  L.  McSpadden,  L.  A.  Laugli- 
iin,  and  Ed  Woodburn,  for  respondent 

ELLISON,  J.  Flaintifl  filed  Ills  blU  in  eq- 
uity in  the  circuit  court  against  tlie  sev- 
eral defendants  herein,  asking  among  other 
things,  tliat  pending  the  trial  of  the  matters 
alleged  the  defendant  Field  be  required  to 
pay  to  the  clerk  of  that  court  $700  in  money 
alleged  to  be  held  by  Field  in  a  safety  depos- 
it box  in  one  of  the  banks  of  Kansas  City. 
The  trial  court  made  the  Interlocutory  order 
as  requested,  and  from  that  order  defendant 
Field  took  his  appeal. 

It  appears  that  plaintiff  was  the  owner  of 
a  stock  of  goods,  wares,  and  merchaudlse, 
and  that  on  the  20th  of  April,  1910,  he  en- 
tered into  an  agreement  with  defendant 
Field  whereby  he  sold  it  to  Field,  on  credit, 
for  $800  which  was  to  be  evidenced  by  the 
la  Iter's  promissory  note  for  that  amount, 
with  8  per  cent,  interest  from  date.  It  w«is 
further  agreed  that  defendant  Henry  J.  Wen- 
del  was  to  act  as  trustee,  and  the  stock  put 
in  his  possession  and  the  goods  sold  at  re- 
tail, the  proceeds  to  be  deposited  with  the 
defendant  bank  to  plaintiff's  credit,  and  to 
be  applied  upon  the  note.  It  further  appears 
that  after  said  agreement  Wendel  took  pos- 
session and  sold  therefrom  at  retail,  and  de- 
posited in  the  bank  $24.50  to  plaintifTs  cred- 
it but  that  he  also  sold  $85  worth  of  such 
goods  and  did  not  deposit  it  in  the  bank.  It 
further  appears  that  these  parties  then  en- 
tered into  a  supplementary  agreement  in 
writing,  whereby  defendant  McWilllamB  was 


substituted  for  Wendel  as  trustee,  and  i 
all  goods  placed  In  the  store  since  the  c 
inal  agreement  should  be  included  in 
agreement  as  thus  supplemented,  and  t 
defendant  McSpadden  should  be  paid  $2! 
an  attorney's  fee  out  of  sales.  It  further 
pears  that  shortly  thereafter  defendant  F 
stated  that  he  could  sell  the  goods  in  buU 
defendant  Klein  for  $700  in  cash  in  addl 
to  the  two  sums  above  mentioned  already 
alized  from  sales.  That  plaintiff  agreed  1 
if  the  $700  was  deposited  with  the  defend 
bank  to  his  credit  the  sale  might  proceed 
he  would  satisfy  Ills  claim,  and  that  Field 
ceived  the  $700  from  Klein,  but  instead  of 
positing  it  to  his  (plaiotifrs)  credit  In 
bank,  put  it  in  a  safety  deposit  to  his  ( 
credit  The  prayer  was  that  the  $700  t 
paid  to  defendant  Field  be  paid  into  cc 
and  ordered  turned  over  to  plaintiff;  an( 
not  so  paid  and  turned  over  to  plaintiff,  t 
the  agreement  for  a  lien  be  enforced  and 
property  sold,  etc.,  and  for  such  other 
further  relief  as  might  be  propSr. 

The  trial  court  ordered  tliat  defend 
Field  be  required  to  show  cause  wliy 
should  not  pay  said  sum  into  court  F 
came  in  and  filed  a  lengthy  return  setl 
out  a  number  of  reasons  why  he  ought 
to  be  required  to  pay  the  money  into  co 
all  of  them  matters  pertaining  to  the  tU 
of  the  parties  on  a  defense  that  may  flnall: 
made  at  the  trial  on  the  merits.  He  allc 
in>such  return  that  plaintiff  allowed  good 
be  taken  out  of  the  stock  "of  the  cash  vi 

of  " ;   that  he  sold  on  credit  to  I 

sponsible  parties  to  the  amount  of  $> 
which  was  lost  to  defendant;  that  he  ] 
mitted  a  horse  and  two  wagons,  worth  $: 
to  be  taken  from  defendant ;  that  he  obti 
ed  $175  more  than  he  was  entitled  to,  t 
foreclosure  of  another  mortgage  on  e 
stock ;  that  one  W.  M.  Crawford  was  at  t 
time  also  interested  In  said  stock,  and  t 
plaintiff's  misappropriations  also  affected  b 
but  that  he  had  assigned  his  interest 
defendant  Field.  It  is  then  further  alle 
that  plaintiff  authorized  the  sale  of  the  st 
to  defendant  Klein,  and  that  the  latter  p 
to  defendant  $1,200  in  cash  and  tliree  lots 
Kansas  City,  Kan. ;  and  that  nothing  is  ( 
to  plaintiff  out  of  that  sum,  and  that  on 
contrary  plaintiff  Is  Indebted  to  him.  It 
further  stated  in  the  return  that  he  lias  b 
gamisheed  by  an  attaching  creditor  of  pit 
tiff  in  the  sum  of  $588.  On  a  hearhig  of  t 
return  to  the  citation,  the  court  ordered  t 
"after  hearing  the  admissions  of  defend 
under  oath  and  his  answers,  finds  that  s 
motion  should  be  sustained,  and  doth  sust 
said  motion,"  and  ordered  that  said  paym 
of  $700  be  made  by  Field  on  or  before  M 
day,  June  27,  1910,  and  the  money  be  held 
the  clerk  pending  the  result  of  this  suit  i 
the  prior  claim  thereon,  if  any,  by  reason 
the  garnishment  set  up  by  defendant 
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We  pass  by  the  question  raised  by  plaintifl 
as  to  defendant's  right  to  appeal  from  an  in- 
terlocDtory  order  such  as  this,  as  we  find  the 
tnpeal  to  be  without  merit  We  do  not  un- 
derstand why  defendant  should  consider  the 
order  for  the  money  to  be  paid  into  court 
nntU  the  rights  of  the  parties  could  be  deter- 
mined should  be  considered  of  sufficient  im- 
portance to  stop  further  proceedings  to  await 
the  result  of  an  appeal.  The  return  to  the 
citation  Is  no  less  than  a  defense  on  the 
merits  by  setting  up  a  variety  of  matter  re- 
quiring extended  examination  of  matters  per- 
taining to  the  merits.  The  order  does  not 
conclude  defendant  in  any  of  these  matters 
if  they  are  legal  and  real.  Nor  does  it  en- 
danger defendant  by  reason  of  any  garnish- 
ment which  he  claims  may  finally  ripen  into 
a  Hen,  for  the  order  Is  drawn  bo  as  to  avoid 
tbat.  We  think  the  court  justified  in  making 
the  order,  and  have  only  to  consider  Its  au- 
thority to  do  so. 

Neither  party  cites  us  to  any  direct  au- 
thority on  the  question  and  seem  to  content 
themselves  with  their  respective  assertions  of 
opposite  opinions.  The  bill  alleges  an  agree- 
ment for  a  lien  on  personal  property  to  se- 
cure a  debt  and  an  agreement  for  a  trustee 
(and  a  substituted  trustee)  who  was  to  take 
possession  of  the  property,  sell  It  at  retail 
and  deposit  the  proceeds  in  a  certain  bank  to 
be  appUed  on  the  debt  It  then  alleges.  In 
the  conditions  before  recited,  that  defendant 
had  misappropriated  $700  of  the  proceeds  of 
a  sale  of  the  stock,  by  placing  it  in  a  safety 
deposit  box  inaccessible  to  plaintiff,  and  asks 
for  a  foreclosure  of  the  lien. 

In  our  opinion  plaintlft  has  a  right  to  en- 
force his  lien  in  a  court  of  equity.  His  peti- 
tion states  such  a  case  and  puts  him  in  posi- 
tion to  do  this.  For  while  it  Is  true  that  he 
asks  that  the  $700  be  paid  into  court  to 
await  the  ascertainment  of  his  lien  rights 
and  the  amount  thereof,  yet  It  is  all  based 
on  the  idea,  as  clearly  stated,  that  if  this  Is 
not  paid  in  that  his  lien  be  enforced  against 
the  goods. 

Defendant  claims  that  his  failure  to  de- 
posit the  $700  in  the  bank  was  merely  a  con- 
version of  the  money,  for  which  an  ordinary 
action  at  law  would  lie.  But  that  claim  over- 
looks the  case  stated  and  the  prayer  made 
for  an  enforcement  of  the  lien. 

We  are  clearly  of  the  opinion  that  the 
judgment  of  the  court  should  be  affirmed. 
All  concur. 


JACOBS  V.  STATU. 

(Supreme  Court  of  Arkansas.    Oct  28,  1911.) 

1.  Oamiko  ({  74*)— Offkhsb— Sbttiwo  up  Dk- 
rcRscs. 

Kirby's  Dig.  {  1732,  makes  it  a  misdemean- 
or to  let  up,  keep,  or  exhibit  any  gaming  table 
or  gambling  device  commonly  called  roulette, 
looge  et  DoTr,  or  faro  bank,  or  any  other  gam- 


ing table  or  gambling  device  or  bank  of  the 
like  or  similar  kind,  or  of  any  other  description, 
designed  for  playing  any  game  of  chance.  Sec- 
tions 1732-1738,  relate  exdasively  to  banking 
games,  and  section  1735  imposes  a  penalty  upon 
the  owner  or  occupant  of  any  house  who  know- 
ingly permits  or  suffers  any  of  the  above-men- 
tioned games  to  be  exhibited.  Held,  that  sec- 
tion 1732  was  intended  to  prohibit  the  exhibi- 
tion of  any  and  all  of  the  devices  mentioned, 
rather  than  the  general  business  of  operating 
a  gambling  bouse,  so  that  the  setting  up  and 
exhibiting  of  any  of  the  devices  constituted  a 
separate  offense  without  regard  to  whetber  more 
than  one  is  exhibited  at  the  same  time  and 
place. 

[EM.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  §i  190-198;    Dec  Dig.  {  74.»] 

2.  Criminal  Law  ({  335*)— Formes  Jkofabdt 
-Burden  of  Proof. 

The  burden  of  proof  is  upon  accused,  un- 
der a  plea  of  former  conviction,  to  show  that 
the  offense  charged  in  the  present  indictment 
was  the  same  as  that  of  which  be  had  been  pre* 
viously   convicted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  335.*] 

3.  Criminai.   Law    ({   197*)  —  Fobmkb   Jbof- 

ABDT. 

A  former  conviction  is  a  bar  to  a  subse* 
quent  indictment  for  any  offense  of  which  ac- 
cused might  have  been  convicted  under  the  in- 
dictment and  evidence  In  the  first  case. 

[Ed.  Note.— For  other  cases,  see  Criminat 
Law,  Cent  Dig.  {  407 ;    Dec.  Dig.  {  197.*] 

4.  Cbimihai  Law  (f  197*)— Fobmkb  Cokvio- 

TION. 

Kirby's  Dig.  {  1732,  makes  it  a  misdemean* 
or  to  set  up,  keep,  or  exhibit  any  gaming  table 
or  gambling  device  commonly  called  roulette, 
rouge  et  noir  or  faro  bank,  or  any  other  gaming 
table  or  gambling  device  or  bank  of  the  like  or 
similar  kind,  or  of  any  other  description,  de- 
signed for  playing  any  game  of  chance.  Beli 
that,  since  one  is  guilty  of  an  offense  whenever 
he  sets  up  any  one  of  tue  devices  named  or  sim- 
ilar devices  without  regard  to  whether  he  sets 
up  more  than  one  at  the  same  time  and  place,  a 
conviction  for  maintaining  a  gaming  device  call- 
ed "Klondike"  was  not  a  bar  to  separate  convic- 
tions for  setting  up  devices  called  a  crap  table, 
roulette  wheel,  faro  bank,  and  another  device; 
all  set  np  at  the  same  time  and  place. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  ^  197.*] 

Hart  and  Frauenthal,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Oarland  Coun- 
ty;   C.  T.  Catham,  Judge. 

W.  S.  Jacobs  was  convicted  on  five  sepa- 
rate indictments  for  exhibiting  gambling  de- 
vices, and  he  appeals.     Affirmed. 

One  Indictment  charged  him  with  exhib- 
iting a  gambling  device  commonly  called 
IClondike;  another  with  exhibiting  a  gam- 
bling device  commonly  called  a  crap  table; 
another  with  exhibiting  a  gambling  device 
commonly  called  roulette;  the  fourth  with 
exhibiting  a  gambling  device  commonly  called 
faro  bank;  and  the  fifth  charged  him  with 
exhibiting  a  device  commonly  called  bird 
cage.  He  pleaded  guilty  to  the  indictment 
which  charged  him  with  having  exhibited 
the  gambling  device  known  as  Klondike,  and 
a  judgment  of  conviction  was  rendered  upon 
the  plea.    Upon  the  trial  of  each  of  the  other 
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indictments,  respectively,  charging  the  set- 
ting up  and  exhibiting  of  a  crap  table,  rou- 
lette wheel,  faro  bank,  and  bird  cage,  re- 
spectively, a  plea  of  former  conviction  based 
upon  said  Judgment  was  Interposed  as  a  bar 
to  the  prosecution.  It  was  agreed  that  the 
several  devices  were  exhibited  at  the  same 
time  and  place  as  the  device  known  as  Klon- 
dike, upon  trial  for  exhibition  of  which  a 
Judgment  of  conviction  had  been  rendered, 
and  the  indictment  and  judgment  of  con- 
viction were  also  read  In  evidence.  The 
four  cases  were  heard  by  the  court  upon  the 
indictments,  the  plea  of  former  conviction, 
the  agreement  of  counsel,  and  the  record  in 
said  case  in  which  the  plea  of  guilty  was  en- 
tered. The  plea  of  former  conviction  was 
overruled,  and  a  fine  of  $100  and  costs  was 
assessed  In  each  case.  From  the  Judgments, 
this  appeal  comes. 

Rector  &  Sawyer,  for  appellant  Hal  L. 
Norwood,  Atty.  Gen.,  and  Wm.  H.  Rector, 
Asst  At^.  Gen.,  for  the  State. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  Each  of  the  Indictments  charges  ap- 
pellant with  keeping  and  exhibiting  a  cer- 
tain gambling  device,  naming  It,  In  violation 
of  section  1782  of  Kirby's  Digest,  which  reads 
as  follows:  "E}very  person  who  shall  set  up, 
keep  or  exhibit  any  gaming  table  or  gam- 
bling device,  commonly  called  A.  B.  C,  O  R, 
roulette,  rouge  et  nolr,  or  any  faro  bank,  or 
any  other  gaming  table  or  gambling  device, 
or  bank  of  the  like  or  similar  kind,  or  of 
any  other  description,  although  not  herein 
named,  be  the  name  or  denomination  what 
it  may,  adapted,  devised  or  designed  for  the 
purpose  of  playing  any  game  of  chance,  at 
which  any  money  or  property  may  be  won 
or  lost,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall 
be  fined  in  any  sum  not  less  than  one  hun- 
dred dollars,  and  may  be  Imprisoned  any 
length  of  time,  not  less  than  30  days  nor 
more  than  one  year." 

It  is  contended  by  appellant  that,  having 
set  up  and  exhibited  each  and  all  of  the 
gambling  devices,  with  the  exhibition  of 
which  be  was  separately  charged  In  the  dif- 
ferent indictments  at  the  same  time  and 
place,  he  was  guilty  of  but  one  offense,  and, 
having  pleaded  guilty  and  t>een  convicted  un- 
der one  of  said  indictments,  that  the  court 
erred  in  denying  his  plea  of  former  convic- 
tion as  a  bar  to  his  prosecution  ut)on  the 
other  charges. 

The  first  seven  sections  of  the  statute 
against  gaming  (sections  1732-1738,  Kirby'a 
Digest)  relate  exclusively  to  the  banking 
games,  whether  called  by  the  names  specified 
or  by  any  new  name  or  device;  and  the  court 
construing  the  fourth  section  (1735),  which 
denounces  a  penalty  against  the  owner  or 
occupant  of  any  house,  who  "shall  knowing- 
ly permit  or  suffer  any  of  the  beforementioned 
tables,  games  or  banks  to  be  carried  or  ex- 


hibited in  their  house,"  etc..  held:  "T 
fense  prohibited  in  the  fourth  section 
that  of  keeping  a  common  gamins  : 
which  Implies  frequency  or  contlnaai 
the  act  permitted,  but  the  offense  c 
owner  or  occupant  is  complete  if  he  bu 
single  act  of  the  exhibition  of  any  < 
games  designed  to  be  so  prohibited.  * 
Our  opinion  is  that  the  offense,  des 
to  be  punished  by  the  fourth  section, 
suffering  or  permitting  to  be  carried 
exhibited  in  any  house,  etc.,  by  the  ( 
or  occupant  thereof,  any  of  the  ba 
games,  gaming  tables,  or  devices,  prob 
in  the  first  section."  Stlth  v.  State,  li 
080.  These  games  are  usually  exhibit 
persons  whose  occupation  It  Is  to  prey 
the  community,  and  who  are  therefore 
tlcularly  obnoxious  to  the  laws,  and  tl 
hlbltlon  of  the  games  is  commonly  \ 
stood  to  be  a  challenge  to  all  persons  ^ 
against  them. 

[1]  The  statute  denounces  a  penalty  aj 
"every  person  who  shall  set  up,  keep  ( 
blbit  any  gaming  table  or  gambling  de 
etc.,  and  is  intended  to  prohibit  the  s 
up  and  exhibition  of  either,  any  one 
all  of  said  devices,  rather  than  the  ba 
of  operating  a  gambling  bouse,  and  1 
lated  by  every  one  who  sets  up,  ke^ 
exhibits  any  of  said  games,  without  i 
to  whether  more  than  one  is  exhibited  i 
same  time  and  place; 

[2, 3]  Having  interposed  a  plea  of  f 
conviction  as  a  bar  to  his  prosecutloi 
burden  of  proof  was  upon  appellant  to 
that  the  offense  charged  in  the  indict 
in  these  cases  was  the  same  as  tha 
which  be  had  been  previously  con^ 
Eknerson  v.  State,  43  Ark.  372;  Grayj 
State,  92  Ark.  418,  123  S.  W.  388;  Spa 
State,  88  Ark.  622,  114  Pac.  1133.  "Tl 
tabllshed  rule  is  that  the  former  conv 
is  a  bar  to  a  subsequent  indictment  fo 
offense  of  which  the  defendant  might 
been  convicted  under  the  indictment  an 
timony  in  the  first  case."  State  v.  Nun 
43  Ark.  68;  State  v.  Lismore,  94  Ark 
126  S.  W.  855. 

Mr.  Bishop,  speaking  of  the  plea  of 
fols  convict,  says:  "The  test  Is  wh 
if  what  is  set  out  in  the  second  indie 
had  been  proved  under  the  first,  there 
have  been  a  conviction.  When  there  ( 
the  second  cannot  be  maintained;  when 
could  not,  it  can  be." 

[4]  Applying  this  test  and  rule,  it  wl 
be  contended  that  proof  that  appellai 
hlbited  a  gambling  device  called  ro 
would  support  an  indictment  where  h« 
charged  only  with  exhibiting  a  gamblli 
vice  called  faro  bank,  and  since  he 
not  have  been  convicted  under  either  c 
indictments  in  these  cases,  upon  proof  < 
exhibition  of  the  gambling  device  desc 
in  the  indictment  upon  whldi  be  was  co; 
ed,  the  evidence  of  the  record  in  that 
introduced  by  him  did  not  tend  to  su 
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his  plea  of  former  conviction,  and  it  was 
properly  denied. 

There  Is  no  question  in  this  case  of  du- 
plicity in  the  indictment,  or  a  ctiarge  of  more 
tban  one  offense,  since  appellant  is  only 
charged  in  eacli  of  said  indictments  with 
the  exhibition  of  one  gambling  device,  and 
the  authorities  relating  to  such  matters  are 
of  little  weight  in  determining  the  question 
under  consideration  here. 

Appellant,  liaving  failed  to  maintain  his 
said  plea  of  former  conviction,  by  proving 
coDTlction  upon  a  charge  of  exhibiting  a 
gambling  device  entirely  different  from  each 
of  the  ones,  with  the  exhibition  of  which 
he  was  separately  charged  in  these  case.<« 
and  for  the  exhibition  of  which  he  could 
not  have  been  convicted  upon  proof  of  set- 
ting up  either  of  the  devices  mentioned  in 
these  indictments  and,  having  admitted  the 
exblbition  of  each  of  the  gambling  devices, 
as  charged  in  the  several  indictments,  he 
wag  properly  adjudged  guilty  upon  the  trial 
of  each,  without  regard  to  whether  all  of 
said  devices  were  exhibited  at  the  same 
time  and  place.  Grayson  v.  States  02  Ark. 
413,  123  S.  W.  388. 

The  judgment  is  affirmed. 

FRADENTHAI.,  J.,  dissents. 

HART,  J.  (dissenting).  Although  the  set- 
ting up  or  exhibiting  each  of  the  gaming 
tables  mentioned  in  section  1732  of  Kirby's 
IMgest  may  be  a  separate  offense  when  done 
by  different  persons  at  the  same  time  or  by 
the  same  person  at  different  times,  I  think 
the  setting  up  or  exhibiting  two  or  more  of 
the  tables  by  the  same  person  at  the  same 
time  and  at  the  same  place  are  co-operating 
acts  and  constitute  but  one  offense,  for  which 
but  one  punishment  can  be  inflicted.  Hinkle 
V.  Commonwealth,  4  Dana  (Ky.)  518;  Com- 
monwealth V.  Carson,  6  Phlla.  (Pa.)  381; 
Leath  v.  Commonwealth,  32  Grat  (Va.)  873; 
Wlngard  v.  State,  13  Ga.  396.  See,  also. 
Grant  v.  State,  70  Ark.  290,  67  S.  W.  897, 
and  Keonn  r.  State,  64  Ark.  231,  41  S.  W. 


ROGERS  V.  STATE. 
(Supreme  Court  of  Arkansas.     Nov.  20,  1911.) 

1.  Cbimiwal   Law    (J   673*)— Inbtruotionb— 

ApPLICAnON   0»  EVIOENCK. 

When  evidence  is  admitted  for  a  particular 
porpose,  the  trial  court  should  instruct  the 
jory  to  limit  its  consideration  of  the  evidence 
to  such  purpose. 

^  (Ed.  Note. — For  other  cases,  see  Criminal 
Ifw.  Cent.  Dig.  {{  1872-1876;  Dec.  Dig.  { 
<>i3."] 

2.  SBDUCnON    (8    46*)  —  iHSTBUCnONS  —  COB- 
BOBOBATino  EVIDENCB. 

In  a  trial  for  seduction,  it  was  error  to  re- 
fnse  to  instmct  that,  if  the  only  evidence  that 
certain  letters  and  postal  cards  were  written  by 


accused  was  prosecutrix's  testimony,  they  conid 
not  be  considered  as  evidence  tending  to  cor- 
roborate her. 

[£kl.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  H  83-86;  Dec.  Dig.  {  46.*] 

Appeal  from  Circuit  Court,  White  County; 
Hance  N.  Button,  Judge. 

Nathan  Rogers  was  convicted  of  seduction, 
and  be  appeals.    Reversed  and  remanded. 

S.  Brundidge,  for  appellant.  Hal  U.  Nor- 
wood, Atty.  Gen.,  and  Wm.  H.  Rector,  Asst. 
Atty.  Gen.,  for  the  State. 

HART,  J.  Nathan  Rogers  has  appealed 
from  the  Judgment  of  conviction  for  the 
crime  of  seduction.  The  prosecuting  witness 
identified  a  number  of  letters  and  postal 
cards  as  having  been  written  by  the  defend- 
ant The  letters  and  postal  cards  were  not 
identified  or  proved  to  be  the  letters  of  the 
defendant  by  any  other  witness.  They  were 
read  in  evidence.  With  reference  thereto, 
the  defendant  asked  the  court  to  Instruct  the 
Jury  as  follows:  "(9)  The  Jury  are  instructed 
tliat  while  certain  letters  and  postal  cards 
have  been  read  to  you  as  evidence  in  this 
case,  yet  if  you  find  that  the  only  evidence 
that  these  were  the  letters  and  postal  cards 
of  the  defendant  Is  that  of  the  prosecuting 
witness,  Oliie  Dugger,  and  she  alone  under- 
takes to  Identify  the  same,  then  said  letters 
and  postal  cards  cannot  tie  considered  by  you 
as  testimony  tending  to  corroborate  the  prose- 
cuting witness,  Ollie  Dugger." 

[1, 2]  The  court  should  have  given  the  in- 
struction. It  Is  well  settled  that,  when  evi- 
dence is  admitted  for  a  particular  purpose,  it 
is  the  duty  of  the  court  to  tell  the  jury  to 
confine  the  application  of  the  evidence  to 
such  purpose.  So,  in  the  case  before  us,  the 
letters  and  postal  cards  were  not  identified 
or  proved  to  be  the  letters  and  postal  cards 
of  the  defendant  hy  any  other  witness  ex-' 
cept  the  prosecuting  witness  herself.  Hence 
they  were  a  part  of  her  evidence,  and  their 
probative  force  was  due  to  her  testimony. 
Carrens  v.  State,  77  Ark.  16,  91  S.  W.  30. 
The  instruction,  as  asked,  told  the  Jury  that 
if  they  should  find  that  the  only  evidence 
that  the  letters  and  postal  cards  were  writ- 
ten by  the  defendant  was  that  of  the  prose- 
cuting witness,  and  that  she  alone  undertook 
to  identify  them,  the  Jury  could  not  consider 
them  as  testimony  tending  to  corroborate 
the  prosecutrix.  Without  any  Instruction 
from  the  court  explaining  that  under  these 
circumstances  the  letters  and  postal  cards 
of  the  defendant  had  no  probative  force  of 
their  own,  and  could  only  speak  as  a  part  of 
the  evidence  of  the  prosecuting  witness  her- 
self, their  effect  upon  the  jury  may  have 
had  an  Illegitimate  and  undue  weight  in  pro- 
ducing or  affecting  their  verdict.  This  is 
conceded  by  the  Attorney  Gaieral,  but  he 
claims  that  the  proposition   was  fully  cor- 
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ered  by  other  instructions  given  by  the  court 
In  tlie  instruction  referred- to,  the  Jury  were 
told  that  there  must  be  such  corroborating 
evidence  In  the  case,  outside  of  the  prose- 
cuting witness,  as  tends  to  connect  the  wit- 
ness with  the  crime  charged.  And  again  the 
court  said:  "It  [referring  to  the  corrobora- 
tion required]  must  be  of  such  a  nature  and 
character,  Independent  of  the  prosecuting 
witness,  as  to  connect  the  defendant,  or  tend 
In  some  degree  to  connect  him,  with  the 
crime.  •  •  •  In  determining  that  ques- 
tion, you  will  not  consider  the  testimony  of 
the  prosecuting  witness,  together  with  the 
other  circumstances.  Xou  talce  the  circum- 
stances Independent  of  her  testimony  here, 
and  find  it  from  the  legal  evidence  in  the 
case."  It  will  be  observed,  however,  that  In 
these  instructions  the  court  does  not  explain 
that  the  letters  and  postal  cards,  if  iden- 
tlfled  and  proved  by  the  prosecutrix  alone, 
could  only  be  considered  by  the  Jury  as  a 
part  of  her  testimony,  and  did  not  explain  to 
the  Jury  that  the  letters  and  postal  cards 
bad  no  probative  force  independent  of  her 
testimony.  Therefore  we  are  of  the  opinion 
that  the  court  erred  in  refusing  to  give  In- 
struction No.  9  as  asked  by  the  defendant. 
Thomas  v.  State,  72  Ark.  682,  82  S.  W.  202. 
We  do  not  deem  It  necessary  to  set  out 
the  testimony  In  detail.  It  Is  sufficient  that 
It  was  sufficient  to  warrant  the  verdict  of 
the  Jury. 

For  the  error  Indicated,  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CO.  v.  HIX. 
(Supreme  Court  of  Arkansas.    Nov.  20,  1911.) 

1.  Appeal  and  Ebbob  (§  368*)— Obdkb  Gbakt- 
ING  New  Tbia]>-Requisite8. 

Kirby'a  Dig.  {  1188,  subd.  2,  provides  that 
DO  appeal  from  an  order  gran  tins  a  new  trial 
shall  be  effectual  unless  the  nonce  of  appeal 
contains  an  aasent  on  appellant's  part  that  if 
the  order  is  affirmed  Judgment  absolute  shall  be 
rendered  against  him.  Held,  that  a  statement 
that  on  the  granting  of  a  new  trial,  as  to  one 
of  the  alleged  causes  of  action,  plaintiff  de- 
clined to  take  a  new  trial  but  elected  to  stand 
on  cross-appeal,  was  not  a  compliance  with 
the  statutory  requirements  and  required  a  dis- 
missal of  the  cross-appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1997;  Dec.  Dig.  §  368. •] 

2.  Damages   (|   e2*)— Exckssivkness— Iwteb- 
boption  of  joubnet. 

Where,  after  plaintiff,  a  traveling  sales- 
man, missed  his  train  because,  as  alleged.  It  fail- 
ed to  stop  at  the  station,  be  drove  to  another 
town  for  his  own  pleasure  and  on  the  next  day 
went  to  his  originally  intended  destination  on 
the  same  ticket  he  had  purchased  the  day  he- 
fore,  and  he  could  have  remained  in  comfort  in 
a  hotel  in  the  place  where  he  was  left,  a  verdict 
allowing  him  $400  for  interruption  of  his  jour- 
ney was  excessive. 

[EM.    Note.— For  other   cases,   see  Damages, 
Cent  Dig.  H  119-132;  Dec.  Dig.  {  62.»] 


3.  Action  ({38*)— Causes  o»  Action— B 

HENTS   OF  DAMAOE. 

Where  a  passenger  was  left  at  a  statioi 
he  claimed,  because  of  the  failure  of  the  t 
to  stop  to  receive  passengers,  and  allefied  c 
ages  resulting  from  the  interruption  of  his  j 
ney,  and  also  for  Injuries  claimed  to  have  I 
sustained  by  his  attempting  to  board  the  t 
while  in  motion,  the  complaint  did  not  a 
two  different  causes  of  action,  but  one  cam 
action  with  two  elements  of  damage. 

[Ed.  Note.— For  other  cases,  see  Action,  C 
Dig.  §  549;  Dec.  Dig.  S  38.*] 

Appeal  from  Circuit  Court  Marion  C 
ty ;  B.  B.  Hudglns,  Judge. 

Action  by  H.  L.  Hix  against  the  St  U 
Iron  Mountain  &  Southern  Railway  ( 
pany.  From  a  Judgment  denying  defendi 
motion  for  a  new  trial  as  to  the  cans 
action  alleged  in  one  paragraph  of  plalni 
complaint  defendant  appeals,  and,  fron 
order  granting  a  new  trial  as  to  the  o 
paragraph,  plaintiff  appeals.  Plaintiff's 
peal  dismissed,  and  reversed  on  defend) 
appeal. 

W.  E.  Hemingway,  E.  B.  Kinswoi 
Ilorton  &  South,  and  Jas.  H.  Stevenson, 
appellant  Jones  &  Seawell  and  Pac 
Pace,  for  appellee. 

McCULliOCH,  C.  J.  The  plaintifT,  B 
Hix,  Is  a  traveling  salesman,  and  on  J 
ary  7,  1910,  purchased  a  ticket  at  Pya 
station  on  defendant's  road  In  Marion  c 
ty.  Ark.,  preparatory  to  taking  passagt 
one  of  defendant's  passenger  trains  i 
that  station  to  Batesvllle.  He  failet 
board  the  train,  because,  as  he  clahne 
did  not  stop,  and  as  he  attempted  to  b 
it  while  it  passed  slowly  by,  he  was  thi 
down  and  Injured.  He  sued  the  rail 
company  to  recover  damages  resulthig  1 
his  physical  injuries  and  also  damages  a 
ed  to  have  resulted  from  interruption  ol 
Journey.  The  cause  of  action  Is  state 
two  paragraphs  of  the  complaint  in  the 
for  the  interruption  of  his  Journey,  am 
the  second  for  the  physical  Injuries  recel 
Defendant  In  its  answer,  denied  that 
servants  failed  to  stop  the  train  at  the 
tlon,  and  alleged  that  the  plalntifTs  inji 
resulted  from  bis  own  negligence  In  atte 
ing  to  board  the  moving  train.  There 
some  testimony  tending  to  show  that 
train  was  not  stopped  bat  was  only  slo 
down  at  the  station.  The  decided  pre 
derauce  of  the  testimony  is,  however,  to 
effect  that  the  train  came  to  a  full  stop 
that  passengers  alighted  and  others  got 
Inasmuch  as  the  testimony  was  to  some 
tent  conflicting  on  this  point,  we  must 
cording  to  well-established  rules,  treat 
Issues  as  settled  by  the  verdict  of  the  j 
The  Jury  returned  a  verdict  In  favor  of 
plaintiff,  assessing  his  damages  on  the 
paragraph  at  the  sum  of  $400  and  on  the 
ond  paragraph  at  the  sum  of  $250.    Def 
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ant  filed  a  motion  for  a  new  trial,  assigning 
nomerouB  errors;  among  others,  that  the 
verdict  was,  on  each  paragraph,  excessive. 
Tbe  conrt  overruled  the  motion  as  to  the  first 
para^aph,  but  granted  it  as  to  tbe  second, 
and  required  plaintiff  to  remit  tbe  $250  re- 
covered on  that  paragraph.  This  the  plain- 
tiff declined  to  do  and  "elected  not  to  take 
a  new  trial."  Both  parties  appealed.  That 
part  of  the  Judgment  reads  as  follows:  "It 
Is,  therefore,  by  the  court  considered,  order- 
ed, and  adjudged  that  the  seventh  paragraph 
of  defendant's  motion  be  and  Is  hereby  sus- 
tained, and  the  verdict  of  the  jury  on  behalf 
of  the  plaintiff  in  the  sum  of  $250  on  para- 
graph second  of  the  complaint  is  hereby  set 
aalde,  and  the  Judgment  herein  r«idered  Is 
rednced  by  the  said  sum,  $250,  to  which  rul- 
ing of  the  conrt  the  plaintiff  at  tbe  time 
excepted  and  elected  not  to  take  a  new  trial 
W  to  stand  upon  a  cross-appeal.  It  is  fur- 
thw  by  the  court  considered,  ordered,  and 
adjudged  that  said  motion  to  set  aside  the 
verdict  and  Judgment  and  to  grant  a  new 
trial  herein  be  and  is  hereby  overruled  In  all 
things  and  paragraphs  thereof  except  as  to 
the  seventh  paragraph  thereof  above  men- 
Uoned,  which  is  sustained,  to  which  ruling  of 
the  court,  in  overruling  said  motion  except 
as  to  the  seventh  paragraph  thereof,  the  de- 
fendant at  the  time  duly  and  severally  ex- 
cepted." 

[1]  The  first  question  presented  is  as  to 
the  status  of  plaintiff's  appeal  from  the  or- 
der of  the  court  granting  a  new  trial  as  to 
the  second  paragraph  of  the  complaint  Both 
parties  treated  the  complaint  as  stating  two 
distinct  causes  of  action.  The  court  so  treat- 
ed it,  and  the  case  was  tried  on  that  theory. 
That  being  tme,  the  case  is  still  pending  in 
the  lower  court  for  a  new  trial  on  the  second 
paragraph,  unless  the  plaintiff  has,  by  ap- 
peal, properly  brought  that  branch  of  the 
case  here  for  review.  The  statute  provides 
that  "no  appeal  to  the  Supreme  Court  from 
an  order  granting  a  new  trial,  in  a  case 
made  or  bUl  of  exceptions,  shall  be  effectual 
for  any  purpose,  unless  the  notice  of  appeal 
contains  an  assent  on  the  part  of  the  ap- 
pellant that  If  the  order  be  affirmed.  Judg- 
ment absolute  shall  be  rendered  against  the 
appellant."  Section  1188,  subd.  2,  Klrby's 
Digest  This  provision  of  the  statute  was 
not  complied  with  by  plaintiff,  so  his  appeal 
must  be  dismissed.  Plaintiff's  election  "not 
to  take  a  new  trial,  but  to  stand  upon  a 
cross-appeal,"  is  not  a  compliance  with  the 
statute,  which  requires  that  the  appeal  must 
"contain  an  assent  on  the  part  of  the  appel- 
lant that  If  the  order  be  affirmed.  Judgment 
ahfjolnte  shall  be  rendered  against  the  ap- 
pellant." Osbom  V.  Le  Malre,  82  Ark.  -491, 
102  S.  W.  372. 

rzi  On  tbe  other  branch  of  the  case  the 
Jnry  awarded  damages  In  the  sum  of  $400, 
which  we  think  to  clearly  excessive.    There 


is  no  evidence  of  any  substantial  injury  re- 
sulting from  the  interruption  of  plaintiff's 
Journey.  After  he  missed  the  train  he  drove 
over  from  Pyatt  to  Yellville,  which  was  only 
for  his  own  pleasure  and  convenience,  as  he 
intended  to  go  to  BateevUle,  and  did  go  there 
the  next  day,  using  the  saime  ticket  which 
he  had  purchased  at  Pyatt  There  was  a 
hotel  at  Pyatt  where  he  could  have  stayed 
In  comfort,  and  he  cannot  exact  damages 
from  the  railway  company  on  accovmt  of 
inconvenience,  additional  expense,  and  ex- 
posure which  was  avoidable  and  which  he  vol- 
untarily brought  on  by  his  own  choice  rather 
than  to  remain  at  Pyatt  awaiting  tbe  next 
train.  In  going  to  Yellvllle  he  was  not  pur- 
suing the  interrupted  Journey,  but  was  only 
going  there  by  choice  in  order  to  get  to  a  place 
where  he  preferred  to  stay  while  waiting  to 
resume  the  Journey.  He  says,  it  is  true,  that 
he  wanted  to  get  to  a  place  where  there  was 
a  telegraph  office  so  that  he  could  keep  in 
communication  with  bia  bouse;  but  he  ad- 
mits that  he  did  not  send  any  message  and, 
therefore^  had  no  substantial  reason  for  go- 
ing to  TellvlUe.  In  response  to  a  question 
by  the  trial  Judge,  he  frankly  stated  that  he 
drove  over  to  Yellville  merely  because  he  pre- 
ferred to  stay  there,  and  the  court  Instructed 
the  Jury  not  to  assess  any  damages  on  ac- 
count of  plaintiff's  going  to  YellvIUe. 

[3]  As  the  case  Is  to  be  remanded  for  a 
new  trial,  we  deem  it  proper  to  say  that  the 
court  and  counsel  were  In  error  in  trying 
the  case  on  the  theory  that  there  were  two 
separate  causes  of  action  stated  In  the  com- 
plaint There  was  only  one  cause  of  action 
stated — that  for  failing  to  stop  the  train — 
but  two  elements  of  damage  were  stated,  one 
for  interruption  of  the  Journey,  and  the  other 
for  the  physical  injuries  alleged  to  have  re- 
sulted from  plaintiff's  unsuccessful  attempt 
to  board  the  moving  train.  Of  coarse,  the 
right  to  recover  damages  for  physical  in- 
juries dep«ids  npon  tbe  further  question 
whether  plaintiff  was  negligent  in  attempting 
to  board  the  train,  for,  if  he  was  negligent  In 
that  respect,  the  proximate  cause  of  the  In- 
Jury  was  not  the  failure  of  defendant's  serv- 
ants to  stop  the  train,  but  plaintiff's  own 
negligence  In  attempting  to  board  It  "wlille  in 
motion. 
Beversed  and  remanded. 


JOHNSON  V.  STATE. 
(Supreme  Court  of  Arkansas.    Nov.  27,  1911.) 

1.   CBDaNAL   LiA.W    ({    196*)— FOBMEB    CONVIC- 
TION. 

To  sustain  a  plea  of  former  conviction,  the 
two  offenses  must  be  identical,  and,  if  the  first 
offense  charged  ia  so  distinct  from  that  charged 
in  the  second  prosecution  that  evidence  of  one 
will  not  support  the  other,  the  former  convic- 
tion will  not  oar  the  subsequent  proaecntion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  884;   Dec  DigTl  196.*] 
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2.  Cbiminai.  Law  (J  202*)— Foemkr  Convic- 
tion. 

Kirby's  Dig.  g  1732,  makes  every  person 
who  shall  exhibit  any  gaming  table  or  gaming 
device,  commonly  called  "roulette  rouge  et  noir, 
or  any  faro  bank,  or  any  other  gaming  table  or 
gaming  device,  or  bank  of  like  kind,  or  of  any 
other  description,  though  not  named,  designed 
for  the  purpose  of  playing  any  game  of  chance, 
guilty  of  a  misdemeanor;  and  section  1739  re- 
quires any  person  to  be  fined  upon  coavictioD, 
who  shall  be  guilty  of  betting  any  money  or 
valuable  thing  on  any  game  of  poker,  etc.,  or 
at  any  other  game  at  cards.  Held,  that  the  sec- 
tions define  distinct  offenses,  so  that  a  conviction 
for  "shooting  craps"  or  gaming  would  not  bar 
a  subsequent  indictment  for  the  crime  of  exhib- 
iting a  gambling  device  at  which  a  game  of 
cards  was  played. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  38&-403;   Dec.  Dig.  §  202.*] 

3.  Gamino  (8  74*)— Offenses. 

Kirby's  Dig.  §  1732,  makes  every  person 
who  shall  show  off  or  exhibit  any  gaming  table 
or  gaming  device,  commonly  called  "roulette 
rouge  ct  noir,"  or  any  faro  bank,  or  any  other 
gaming  table  or  gaming  device,  or  bank  of  like 
liind,  or  of  any  other  description,  though  not 
named,  designed  for  the  purpose  of  playing  any 
game  of  chance,  guilty  of  a  misdemeanor;  and 
section  1733  provides^  if  any  person  shall  direct- 
ly or  indirectly  be  interested  or  concerned  in 
any  gaming  prohibited  by  the  prior  section,  in 
furnishing  money  or  other  articles  for  carrying 
on  gaming,  or  being  interested  in  the  loss  or 
gain,  he  snail  be  guilty  of  a  misdemeanor.  Beld, 
that  the  offense  was  committed  when  the  exhib- 
itor of  a  gambling  device  obtained  a  price  for 
the  use  thereof,  though  the  players  contended 
only  against  one  another,  and  not  against  the 
exhibitor  of  the  device. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Dec 
Dig.  {  74.*] 

4.  Gaming  (|  68*)  —  Ottenses  —  Exhibitino 
"Gaublino  Device." 

An  instrument  which  is  adapted  and  design- 
ed for  the  purpose  of  playing  a  game  of  chance 
for  money  and  property,  and  is  so  used,  is  a 
"gambling  device,"  within  Kirby's  Dig.  f  1732. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  IS  140-162;  Dec.  Dig.  g  68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3029-3032.] 

5.  Gaming  (§  98*)— Prosecution— Sufficien- 
cy of  E^VIDENCE. 

Evidence,  in  a  prosecution  for  exhibiting  a 
gambling  device,  held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  SI  291-298;  Dec.  Dig.  {  98.*] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty;   Eugene  Lankford,  Judge. 
.  George  Johnson  was  convicted  of  unlaw- 
fully exhibiting  a  gambling  device,  and  he 
appeals.    Affirmed. 

Geo.  M.  Chapline  and  Tom  C.  Trimble,  Jr., 
for  appellant.  Hal  L.  Norwood,  Atty.  Gen., 
and  Wm.  H.  Rector,  Asst  At^.  Gen.,  for 
the  State. 

FRAUBNTHAL,  J.  The  defendant,  George 
Johnson,  was  convicted  of  the  crime  of  ex- 
hibiting a  gambling  device,  and  tias  appealed 
to  this  court  to  obtain  a  reversal  of  the  judg- 
ment The  grounds  which  are  alleged  why 
the  judgment  should  be  reversed  are:  (1) 
That  the  court  erred  In  sustaining  the  de- 


murrer to  tlte  plea  of  former  convict] 
terposed  by  blm ;  and  (2)  because  the  t 
was  not  warranted  by  the  evidence  ac 
upon  the  txtai  of  the  case. 

[1]  1.  The  Indictment  charged  tliat  t 
fendant  did  on  July  4,  1911,  exhibi 
maintain  a  gaming  device  at  which  tbc 
of  "craps"  was  played,  in  violation  of  e 
1732  of  Kirby's  Digest  He  filed  a  p 
former  conviction,  in  which  he  allege 
be  bad  pleaded  guilty  and  been  cod 
before  a  justice  of  the  peace  of  the  < 
of  the  crime  of  gaming,  by  "shooting 
on  said  July  4,  1911,  which  was  tlie 
game  and  offense  as  that  charged  in  1 
dlctment  In  order  to  sustain  a  plea  < 
mer  conviction  or  acquittal.  It  is  est 
to  show  that  the  two  offenses  are  ide 
If  the  offense  charged  in  the  forfner 
cution  Is  so  distinct  from  that  in  tbe 
quent  prosecution  that  evidence  of  tl 
will  not  support  the  other,  then  the  ol 
are  not  the  same,,  and  the  conviction 
one  will  not  be  a  bar  to  the  prosecnt 
tbe  other.  Thus,  in  the  case  of  Ru 
State,  51  Ark.  170,  10  S.  W.  262,  it  wa 
that  the  sale  of  liquor  without  licena 
Its  sale  to  a  minor  without  the  writte 
sent  of  his  iwreoits  or  guardian,  are  se: 
offenses,  and  may  both  be  committed  I 
act  of  selling.  Likewise  it  has  beei 
that  the  crime  of  keeping  a  gambling 
or  gambling  aiH>aratus,  and  the  crl 
gambling  and  betting  in  such  house 
such  apparatus,  are  separate  and  dl 
and  the  conviction  of  either  Is  no  ba: 
prosecution  for  the  other.  Tuberson  v. 
26  Fla.  472,  7  South.  868;  Tutt  v. 
(Tex.  Cr.  App.)  29  S.  W.  268. 

[2]  In  this  case,  the  defendant  was  ; 
ed  for  tbe  crime  of  exhibiting  a  gai 
device.  In  his  plea  of  former  convicti^ 
alleged  that  he  had  been  convicted  of  " 
Ing  craps,"  or  gaming.  The  two  are 
distinct  offenses  by  the  proylsions  c 
gambling  statutes.  Kirby's  Digest,  S) 
and  1739.  The  evidence  which  wouli 
port  a  prosecution  for  the  one  would  n 
the  other.  The  court  did  not,  therefoi 
in  sustaining  the  demurrer  to  the  plea 

[3]  2.  The  testimony  on  the  part  ( 
state  tended  to  prove  that  the  def< 
had  some  dice  and  a  cloth,  pinned  i 
ground,  with  which  the  game  of  crap 
played.  He  carried  on  his  operation 
ran  his  crap  game  In  the  woods  net 
house.  A  number  of  negroes  went  t 
place,  and  there  with  his  dice  engaged 
game  of  shooting  craps  upon  said 
whereby  money  was  won  and  lost. 
game  was  played  with  a  pair  of  dia 
each  time  a  player  passed  twice  In  s 
sion,  the  defendant  would  retain  or  t 
nickel  out  of  the  winnings.  The  def« 
supervised  the  game,  and  noted  when 
bet   was  made,   and    who   had   won. 
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player  would  shoot  or  throw  the  dice  when 
bis  time  would  come,  and  it  appeafs  that  the 
defendant  himself,  in  addition  to  operating 
the  game,  was  also  engaged  in  making  bets 
and  tlirowing  the  dice. 

In  the  earliest  decisions  of  this  court,  it 
was  held  that  the  gist  of  the  otteuse  created 
b'y  the  sections  of  the  gaming  statute,  which 
are  now  sections  1732  and  1733  of  Kirby's 
Digest,  consisted  in  exhibiting  these  gam- 
bling devices  and  engaging  in  those  games 
where  many  play  for  and  against  the  money 
exhibited  or  understood  to  be  in  bank,  to  be 
bet  against  and  paid  out  by  the  conductor 
or  owner  of  the  game  or  device  to  those  who 
might  win  the  chances.  Drew  v.  State,-  10 
Ark.  82;  Parrott  v.  State,  10  Ark.  674; 
Brown  T.  State,  10  Ark.  607;  Stith  v.  State, 
13  Ark.  683;  Portia  v.  State,  27  Ark.  360. 
Id  those  cases  this  court  held  that  these 
sections  applied  to  banking  games,  where 
the  one  played  against  the  many,  and  to 
gambling  tables  and  devices  at  which  such 
banking  games  were  played.  But  tills  con- 
stmction  was  modified  by  the  case  of  State 
T.  Sanders,  86  Ark.  353,  111  S.  W.  454,  19 
U  R.  A.  (N.  S.)  913.  In  this  latter  case,  it 
was  held  that  tliis  section  of  the  gambling 
statute  applied  when  the  keeper  or  exhibitor 
ot  a  gambling  device  obtained  a  price  for 
the  use  thereof,  although  the  participants  in 
the  game  contended  only  against  each  other, 
and  not  against  the  keeper  or  exhibitor  of 
the  device.  In  that  case  the  keeper  of  a 
pool  table  was  Interested  In  the  game  only 
to  the  extent  of  receiving  his  price  for  the 
use  of  Ills  device. 

In  the  case  of  TuUy  v.  State,  88  Ark.  411, 
114  S.  W.  920,  it  was  held  that,  before  the 
keeper  or  exhibitor  of  a  gambling  table  or 
device  could  be  convicted  under  this  section 
of  the  gambling  statute,  it  must  be  shown 
that  he  was  Interested  in  the  game  as  such 
exhibitor  of  the  game  or  device;  that  is, 
that  he  received  pay  or  profit  out  of  the 
game  played  by  the  many  for  the  use  of  his 
table  or  device.  It  was  there  held  that  mere 
participation  in  the  game  by  the  keeper  of 
the  table  or  device  does  not  constitute  the 
offense  under  this  section  of  the  gambling 
statute.  To  violate  this  section,  it  is  essen- 
tial that  the  game  of  chance  be  played  by 
means  of  the  device  by  two  or  more  persons, 
who  contend  for  the  fund  that  is  put  up, 
either  by  the  players  or  the  exhibitor,  and 
that  the  keeper  Is  interested  in  the  game  by 
receiving  a  price  or  a  percentage  of  the  gam- 
bled money  for  the  use  of  his  device  or  ap- 
paratns.  The  element  or  principle  which  or- 
dinarily characterizes  gaming  tables  or  bank- 
ing games  is  that  they  have  a  keeper,  dealer, 
or  exhibitor,  and  that  be  bets  against  ah 
players,  or  is  interested  in  the  game  of 
rhuice  against  all  the  players.  This  may 
result  either  directly  or  indirectly.  It  re- 
salts  directly,  as  in  the  game  of  faro,  wlien 


the  keeper  or  dealer  bets  against  all  the 
players.  But  it  also  results  In  a  violation 
of  this  section  of  the  statute  when  the  play- 
ers seem  to  contend  against  each  other,  as 
In  the  game  of  keno,  where  the  Interest  of 
the  exhibitor  or  keeper  of  the  game  is  only 
in  the  percentage  of  the  money  put  up  by 
the  players.  Portis  v.  State,  27  Ark.  360. 
But,  In  all  such  cases,  the  owner  of  the  de- 
vice or  apparatus  or  instrumentality  is  in- 
terested In  the  game  by  reason  of  the  price 
or  percentage  which  he  receives;  and  it  Is 
by  virtue  of  such  Interest  that  he  violates 
this  section  of  the  statute  when  exhibiting 
any  device,  apparatus,  or  instrumentality  by 
which  money  or  property  is  won  and  lost 
through  chance  or  skill,  or  both  combined. 
Whether  the  keeper  has  a  fund  himself, 
which  he  puts  up,  or  whether  the  players 
themselves  put  up  the  fund  that  is  gambled 
for,  the  keeper  or  exhibitor  of  the  device 
is  Interested  in  the  game  If,  for  the  use  of 
his  device  by  which  the  game  is  played,  he 
receives  a  price  or  pay. 

[4]  The  instrumentality  or  structure  which 
is  furnished,  by  which  the  game  is  played, 
is  not  material.  Any  instrumentality  by 
meads  of  which  the  chance  or  skill,  or  both 
combined,  are  developed  may  constitute  a 
gambling  device.  The  gambling  device  may 
consist  of  dice  and  the  throwing  thereof. 
If  the  Instrumentality  is  adapted  and  de- 
signed for  the  purpose  of  playing  a  game  of 
chance  for  money  or  property,  and  is  so 
used,  then  it  constitutes  such  a  device  which 
comes  within  the  prohibition  of  this  section 
of  the  statute  against  gaming.  State  T.  Os- 
wald, 59  Kan.  608,  63  Pac.  525;  Bell  v.  State, 
32  Tex.  Or.  R.  187,  22  S.  W.  687. 

[S]  We  are  of  the  opinion  that  there  was 
evidence  suflScient  to  warrant  the  verdict 
which  the  Jury  returned,  and  the  Judgment 
is  accordingly  afSrmed. 


WILUAMS  T.  GRIFFITH  et  al. 

(Supreme  Court  of  Arkansas.     Nov.  20,  1911.) 

DxcEPTioNS,    Bill   of    (J  66*)  —  Qualified 
Bill. 

Judge's  certificate  to  the  bill  of  exceptions 
was  Inenfficipnt,  where  the  judge  added  after  bis 
signature,  "Proper  corrections  to  be  made,  if  any 
necessary,"  which  was  attested  by  bis  initials, 
though  the  statement  preceding  his  signature  re- 
cited that  the  bill  of  exceptions  was  "examined, 
found  correct,  and  is  by  the  court  signed,  sealed, 
and  made  a  part  of  the  record." 

[Ed.  Note.— For  other  rases,  see  Exceptions. 
BUI  of,  Cent.  Dig.  §$  94-96 ;   Dec.  Dig.  g  56.*J 

Appeal  from  Circuit  Court,  Fqlton  County ; 
Eugene  Laukford,  Judge  on  Exchange. 

Action  between  C.  C.  Williams  and  B.  A. 
Gri£Bth  and  others.  On  appellee's  motion 
on  appeal  to  strike  the  bill  of  exceptions. 
Motion  granted,  and  Judgment  afDrmed. 
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PER  CURIAM.  Appellee  moves  to  strike 
oat  tbe  bill  of  exceptions  on  the  ground  tbat 
it  was  not  properly  certified  by  the  trial 
Judge.  An  examination  of  the  bill  of  excep- 
tions shows  that  within  the  time  allowed  by 
tbe  court  It  was  duly  presented  to  the  judge, 
who  signed  It,  but  immediately  following  his 
signature  added  the  words,  "Proper  correc- 
tions to  be  made,  if  any  necessary,"  and  at- 
tested the  latter  by  bis  Initials. 

We  bare  held  that  the  bill  of  exceptions 
must  be  an  unqualified  certificate  of  the  trial 
Judge  tbat  tbe  matters  and  things  therein 
contained  are  true.  A  qualified  certificate  is 
insufficient.  Kansas  City  So.  Ry.  Co.  v.  Oy- 
ler,  61  Ark.  280,  10  S.  W.  766;  Sims  v. 
Xonng,  81  Ark.  65,  98  S.  W.  681;  Huff  V. 
Citizens'  Bonk,  137  S.  W.  802. 

In  Sims  T.  Young,  supra,  tbe  trial  judge 
certified  the  bill  of  exceptions  as  follows: 
"Wherefore,  the  defendant  tenders  this  his  bill 
of  exceptions,  together  with  tbe  stenographer's 
official  report  of  the  case,  -which  is  signed 
and  sealed  by  the  court  and  ordered  to  be 
made  a  part  of  the  record.  This  bill  of  ex- 
ceptions, presented  on  the  18th  day  of  No- 
vember, 1905,  and  the  time  for  filing  expires 
on  to-morrow,  the  same  is  signed  with  the 
distinct  understanding  tbat  any  cmd  all  valid 
objections  which  may  or  can  be  urged  by 
counsel  for  plaintiff  may  be  done,  and  any 
and  all  corrections  which  should  be  made, 
shall  be  made."  The  court  held  that  this 
certificate  was  a  qualified  one  and  InsuflS- 
clent  for  the  purpose  of  bringing  the  record 
up  for  review. 

In  Huff  V.  Citizens'  Bank,  supra,  tbe  judge 
signed  the  bill  of  exceptions  and  added,  as 
in  the  present  case,  an  indorsement  of  the 
words:  "Signed  subject  to  approval  on  ex- 
amination." This  court  held  that  tbe  cer- 
tificate was  insufficient,  saying  that  "it  is 
not  a  sufficient  certificate  of  the  circuit  judge 
that  the  bill  of  exceptions  is  correct,  but, 
on  the  contrary,  the  certificate  shows  tbat 
a  further  examination-  of  the  same  is  to  be 
made  to  test  its  accuracy." 

Tbe  present  case  cannot  be  distinguished 
from  those  cited.  The  language  of  the  in- 
dorsement is  substantially  the  same  as  that 
of  the  trial  judge  in  Sims  ▼.  Young,  supra, 
where  the  judge  certified  that  tbe  bill  of 
exceptions  "is  signed  with  tbe  distinct  un- 
derstanding that  any  and  all  valid  objections 
which  may  or  can  be  urged  by  counsel  for 
plaintiff  may  be  done,  and  any  and  all  cor- 
rections which  should  be  made,  shall  be 
made."  That  was  equivalent  to  certifying 
that  all  proper  corrections  would  subsequent- 
ly be  made.  It  ia  Insisted  by  counsel  tbat 
the  present  case  may  be  distinguished,  be- 
cause the  statement  which  precedes  the  sig- 
nature of  the  Judge  is  to  the  effect  that  tbe 
bill  of  exceptions  is  "examined,  found  cor- 
rect, and  is  by  the  court  signed,  sealed,  and 
made  a  part  of  tbe  record  in  this  cause." 


It  will  be  observed  that  snbstantlall: 
same  certificate  was  made  in  Sims  v.  Y 
supra ;  the  only  difference  being  tha 
qualified  certificate  preceded  the  signati 
the  judge,  while  in  the  present  case  th 
nature  was  preceded  by  the  unqnalifiec 
tlficate  and  then  followed  by  the  certi 
qualifying  it  Tbe  court  is  of  the  op 
however,  that  this  does  not  distinguisl 
two  cases,  for  the  indorsement  made  b 
trial  judge  at  the  time  he  signed  the  b 
exceptions  shows  that  he  intended  to  < 
fy  his  certificate  and  leave  tbe  record 
for  correction. 

The  bill  of  exceptions  Is  Insuffldenl 
will  be  stricken  out 

Appellant's  abstract  and  brief  has 
filed,  and  it  is  not  insisted  that  there  i 
error  appearing  upon  the  face  of  the  i 
outside  of  the  bill  of  exceptions,  so  an  a 
ance  of  the  Judgment  must  necessarll; 
low,  and  It  is  so  ordered. 


LEE  V.  VAUGHAN  SBESD  STORE 
(Supreme  Court  of  Arkansas.     Nov.  6, 

1.  Fbauds,  Statute  of  ({  115*)— "Pak 
BK  Chabged." 

Tte  "party  to  be  charged"  within  K 
Dig.  i  3656,  requiring  certain  contracts  t 
goods,  etc.,  to  be  evidenced  in  writing,  sigi 
the  party  to  be  charged,  means  the  one  a; 
whom  the  contract  is  sought  to  be  enfot 

[Ed.  Note. — ^For  other  cases,  see  Frauds, 
ute  of.  Cent  Dig.  Ji  242-250;   Dec  Dig.  | 

For  other  definitions,  see  Words  and  Ph 
vol.  7,  p.  6513.] 

2.  Frauds,    Statute   of   (H    115*)— "Sj 
tube'  • — sutficiknot. 

That  defendant's  name  was  printed  I 
body  and  on  the  back  of  a  blank  order  for 
received  by  its  agent  did  not  constitute  a 
ture  within  Kirby's  Dig.  |  3656,  requirin, 
tain  contracts  to  sell  goods  to  be  evidenc 
a  signed  note  or  memorandum. 

[£)d.  Note.— For  other  cases,  see  Frauds, 
ute  of.  Cent  Dig.  U  242-250;  Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Pfa 
vol.  7,  pp.  6508-6512.] 

3.  SlONATUBES    (i    l*]h-RBQUISIIB8. 

A  signature  consists  both  of  the  i 
writing  one's  name  and  of  intention  there 
finally  authenticate  the  instrument. 

[EU.  Note.— For  other  cases,  see  Signs 
Cent  Dig.  ({  1-4;  Dec.  Dig.  i  I.*] 

4.  Fbauds,    Statute    of   (J    116*)— "Si 
tube"— Sufficiency. 

A  name  merely  printed  in  an  instn 
where,  according  to  its  purport  the  name  e 
be  mentioned  in  the  recitals,  is  not  a  sigt 
within  the  statute  of  frauds. 

[E}d.  Note.— For  other  cases,  see  Frauds, 
ute  of.  Cent  Dig.  {{  242-250;  Dec  Dig.  {  : 

5.  Fbauds,  STATtTTs  of  (|  106*}— Mekob 
—Authentication. 

A  letter  from  defendant  to  plaintiff  at 
tbat  defendant  could  not  fill  a  "contract  c 
given  defendant's  salesman,  etc.,  and  otbe 
ters  refusing  to  accept  the  order,  were  i) 
cient  to  authenticate  the  order  within  K 
Dig.  {  3636,  requiring  certain  contracts  t 
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loods  to  be  evidenced  in  writing  signed  by  tbe 
party  to  be  charged. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  1 106.*] 
6.  Principai,  awd  Agent  (J  103*)— Commbb- 

CIAl    TBAVELEBS— AUTHOBITT — SCOPE. 

A  commercial  traveler's  implied  authority 
is  limited  to  soliciting  orders  tor  tbe  sale  ot 
foods,  and  the  burden  is  on  one  asserting  special 
(athority  in  him  to  prove  it. 

[Ed.  Note.— For  otier  cases,  see  Principal  and 
Agent,  Dec  Dig.  1 103.*] 

Appeal  from  Circuit  Court,  Sebastian 
County;   Daniel  Hon,  Judge. 

Action  by  Arthur  G.  Lee  against  tbe  Vaug- 
ban  Seed  Store.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

The  appellant  sued  appellee  on  an  alleged 
contract  for  the  sale  of  onion  sets,  as  fol- 
lows: "Contract  for  onion  sets  between 
Vaughan'B  Seed  Store  of  the  city  of  Chicago, 
state  of  Illinois,  party  of  the  first  part,  and 
Arthur  G.  Lee,  of  the  city  of  Ft  Smith, 
state  of  Arkansas,  party  of  tbe  second  part 
Said  party  of  the  first  part  sells  said  party 
of  the  second  part  the  following  amount  of 
onion  sets  for  delivery  Jan.  '08."  Then  fol- 
lows description  of  the  onion  sets,  and  the 
terms  of  sale  and  sliipment  are  set  forth. 
The  allied  contract  is  signed  by  appellant 
and  bears  date  April  8,  1907.  It  Is  made 
subject  to  certain  (quoting)  "terms  and  con- 
ditions on  the  back  thereof  which  are  here- 
by agreed  to."  Among  other  recitals  on  the 
back  is  the  following :  "It  is  further  agreed 
that  the  said  Vaughan's  Seed  Store  will  care 
fot  this  stock,  keep  it  in  the  same  warehouse 
aud  give  it  the  same  attention  and  care  that 
tbey  give  any  unsold  portion  of  their  ovra 
crop."  Appellant  alleged  an  offer  to  accept 
and  comply  with  the  terms  of  the  contract 
on  liis  part,  and  a  refusal  on  the  part  of  tbe 
appellee  to  comply  with  tbe  contracts  on  its 
part  to  the  damage  of  appellant  in  the  sum 
of  $642.  Tbe  amended  answer  speclBcally 
denies  every  allegation  in  tbe  complaint  ex- 
cept that  appellee  Is  a  corporation;  then  al- 
leges tliat  the  appellant  gave  to  H.  Cheese- 
man,  a  traveling  salesman,  an  order  for  a 
car  of  onion  sets  to  be  submitted  to  appellee 
for  acceptance  or  rejection ;  that  appellee  re- 
fused to  accept  the  order  and  at  once  noti- 
fied appellant  of  such  refusal.  The  answer 
also  alleges  that  the  appellee  made  no  con- 
tract with  appellant  for  the  sale  of  such  on- 
ion sets,  and  that  said  H.  Cheeseman  made 
no  contract  with  appellant  in  ap];>ellee's  be- 
half; and  tliat  tbe  said  Cheeseman  had  no 
authority  to  make  sale  of  onion  sets.  Then 
tbe  answer  sets  up  a  custom  of  tbe  trade  to 
the  effect  that  all  such  orders  must  be,  and 
are.  taken  subject  to  confirmation,  and  that 
appellant  knew  of  the  custom.  The  last  para- 
graph of  the  answer  sets  up  tbe  statute  of 
frauds  in  bar  of  the  action  for  the  reason 
there  was  no  memorandum  or  contract  of 
sale  signed  by  tbe  party  to  be  charged.    The 


appellant  testified  to  the  execotion  of  the  al* 
leged  contract.  His  testimony  shows  that 
one  Cheeseman  was  tbe  agent  of  appellee  in 
tbe  territory  where  Ft  Smith  is  located,  and 
that  he  made  the  alleged  contract  on  behalf 
of  appellee  with  the  apjpellant  The  hand- 
writing in  tbe  body  of  the  instrument  ex- 
cept tbe  last  sentence,  was  that  of  Cheese- 
man. Appellant  wrote  the  last  sentence,  to 
wit,  "to  be  shipped  when  ordered  out  during 
January."  The  alleged  contract  was  signed 
by  appellant  and  the  name  of  appellee  was 
printed  in  capital  letters  in  the  body  of  the 
contract  but  was  not  written  or  printed  at 
tbe  bottom  of  tbe  contract  where  the  signa- 
ture of  appellant  appears.  Nor  was  the 
name  of  appellee  written  anywhere  in  the  in- 
strument by  the  agent  of  appellee.  On  April 
16th  appellee  wrote  appellant  as  follows: 
"We  regret  that  we  are  unable  to  take  care 
of  your  contract  order  for  onion  sets  given 
our  Mr.  Cheeseman,  as  we  seem  to  be  pretty 
well  booked  up  on  the  varieties  in  question." 
After  this  a  correspondence  followed  be- 
tween appellant  and  appellee,  in  which  it  ap- 
pears that  appellant  insisted  that  he  Iiad  a 
contract  with  appellee  for  the  delivery  of 
the  onion  sets  and  apjpellee  on  tbe  other  hand 
claimed  tliat  it  had  not  booked  appellant's 
order  and  therefore  had  not  approved  or  ac- 
cepted same  and  had  not  entered  into  a  con- 
tract for  the  sale  and  delivery  of  the  onion 
sets.  Appellee  also  claimed  in  its  letters 
that  the  agent  taking  the  order  had  no  au- 
thority to  bind  appellee  to  approve  and  ac- 
cept same;  that  tbe  order  so  taken  was,  ac- 
cording to  tiie  custom  of  appellee  and  tbe 
usual  custom  of  the  trade  subject  to  its  ap- 
proval before  it  became  a  binding  contract 
and  that  it  bad  never  been  accepted  and  ap- 
proved, but  on  the  contrary  tiad  been  ex- 
pressly rejected  by  appellee's  letter  in  wUcfa 
it  stated  that  it  was  "unable  to  take  care  of 
your"  (appellant's)  "contract  order  for  onion 
sets."  Appellant  testified  to  tbe  difference 
between  the  price  of  onion  sets  under  the  al- 
leged contract  and  the  market  price,  Us 
evidence  tending  to  show  that  he  was  entitl- 
ed to  recover,  should  the  alleged  contract  be 
upheld,  in  the  sum  of  $710.  He  asked  the 
court  to  direct  a  verdict  for  him  in  tiiat  sum, 
but  the  court  directed  a  verdict  instead  in 
favor  of  appellee,  and  appellant  excepted 
and  duly  prosecutes  this  appeaL 

Read  &  McDonough,  for  appellant  George 
W.  Dodd,  for  appellee. 

WOOD,  J.  (after  stating  tbe  facts  as  above). 
[1,2]  1.  Section  3656  of  Klrby's  Digest  pro- 
vides: "No  contract  for  the  sale  of  goods, 
wares  and  merchandise  for  the  price  of 
$30.00  or  upward,  shall  be  binding  on  the 
parties,  unless,  first  there  be  some  note  or 
memorandum  signed  by  the  party  to  be 
charged."  Under  the  above  section,  in  or- 
der to  bind  appellee  to  tbe  alleged  contract 
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it  must  appear  that  same  was  signed  by  ap- 
pellee. "The  party  to  be  charged"  Is  the 
one  against  whom  the  contract  Is  sought  to 
be  enforced.  20  Cyc.  272,  and  note.  See,  also, 
Vance  t.  Newman,  72  Ark.  359,  80  S.  W. 
574,  106  Am.  St  Rep.  42;  Century  Dig.  p. 
2286,  i  244,  where  cases  are  collected; 
Browne  on  the  Statute  of  Frauds,  (  365. 

Does  the  printed  name  of  appellee  In  the 
body,  and  on  the  back,  of  the  instrument  con- 
stitute a  signature  within  the  meaning  of 
the  above  statute?  Browne  on  the  Statute 
of  SYauds  says:  "In  regard  to  the  place  of 
signature,  there  Is  no  restriction.  It  may 
be  at  the  top,  or  In  the  body  of  the  memoran- 
dum as  well  at  at  the  foot  •  •  •  But 
the  name,  besides  being  In  his  handwriting, 
must  always  be  Inserted  In  such  a  manner 
as  to  authenticate  the  Instrument  as  the  act 
of  the  party  executing  It,  or  In  other  words, 
to  show  the  Intention  of  the  party  to  admit 
his  liability.  The  mere  Insertion  of  his  name 
In  the  body  of  an  Instrument,  where  It  Is 
applicable  to  a  particular  purpose  will  not 
constitute  a  signature  in  the  meaning  of  the 
statute,  and  although  it  be  so  Inserted  as  to 
control  and  direct  the  entire  instrument  still 
the  better  opinion  seems  to  be  that  Its  In- 
sertion must  also  be  intended  as  a  final  signa- 
ture, and  that  if  it  appear  that  the  Instru- 
ment was  to  be  further  executed,  It  will  not 
be  taken  to  have  already  been  sufficiently 
signed."  Browne  on  the  Statute  of  Frauds, 
'  §  357. 

The  agent  of  appellee  was  furnished  with 
a  form  of  contract  containing  blanks  to  be 
filled  and  with  the  name  of  appellee  printed 
in  the  body  and  on  the  back  thereof.  The 
agent  when  he  took  the  order  for  goods  filled 
in  the  blanks,  but  he  did  not  sign  the  name 
of  appellee  to  the  Instrument  and  did  not 
write  It  in  the  alleged  contract  The  letters 
of  appellee  to  appellant  written  after  the  In- 
sti^ument  was  signed  by  appellant  (but  intro- 
duced by  appellant  himself)  indicate  that  ap- 
pellee's agent  who  took  the  order  had  no  au- 
thority to  sign  appellee's  name  to  the  alleged 
contract.  His  authority  according  to  these 
letters,  was  only  to  solicit  orders  and  submit 
them  for  consideration  and  confirmation  of 
appellee  at  its  home  office.  But  even  if  it 
could  be  assumed  that  the  sales  agent  had 
authority  to  sign  appellee's  name.  It  does  not 
appear  that  he  did  so. 

[3]  "A  signature  consists  both  of  the  act 
of  writing  the  party's  name  and  of  the  In- 
tention of  thereby  finally  authenticating  the 
Instrument"  Oreenleaf  on  Evidence,  !  674, 
quoted  in  Vines  et  al.  v.  Cllngfost  Ex.,  21 
Ark.  312,  and  in  Sevmth  Street  (Colored 
Church  v.  Campbell,  48  La.  Ann.  1546,  21 
South.  184;  Davis  v.  Sanders,  40  S.  C.  510, 
19  S.  B.  138;  Watson  v.  Pipes,  32  Miss.  466; 
25  Am.  ft  Eng.  Ency.  of  Law,  1065. 

[4]  A  name  merely  printed  in  an  instru- 
ment where  according  to  its  purport  the 
name  should  be  mentioned  in  the  recitals  is 
not  a  signature  within  the  meaning  of  the 


statute  of  frauds.  See  Evans  v.  Ashley,  8 
Mo.  181.  There  must  be  a  writing,  stampins 
or  printing  of  the  name  by  the  party  to  be 
charged,  in  person  or  through  a  duly  au- 
thorized agent  with  the  intention  of  authen- 
ticating and  finally  adopting  the  writing  as 
his  own.  There  is  no  proof  to  that  effect 
in  this  record.  We  conclude  therefore  that 
the  name  of  appellee  printed  In  the  instru- 
ment under  conslderatiofi  did  not  constitute 
a  signing  thereof  within  the  meaning  of  the 
statute  of  frauds. 

[{]  Whether  or  not  the  letters  of  appellee 
to  appellant  after  the  order  of  April  8tb  was 
taken  and  with  reference  thereto,  amount- 
ed to  a  signature  authenticating  the  terms  of 
the  memorandum  as  a  contract  on  the  part 
of  appellee  within  the  statute  was  a  proper 
Question  for  the  court  In  the  first  letter  of 
April  16th  apiiellee  Informed  appellant  that 
it  was  "unable  to  take  care  of  his  contract 
order"  for  onion  sets.  In  this  letter,  appel- 
lee plainly  told  appellant  that  it  could  not 
fill  his  order.  The  designation  of  the  in- 
strument as  "your  contract  order"  meant  no 
more  than  that  it  was  a  contract  on  the 
part  of  appellant  whoi  accepted  by  appellee, 
but  informing  him  In  the  same  letter  that  it 
could  not  accept  it  In  Capital  City  Brick 
Co.  V.  Atlanta  Ice  &  Coal  Co.,  5  Oa.  App. 
436,  63  S.  E.  562,  It  is  held  that  a  letter  ts 
sufficient  to  take  the  agreement  out  of  the 
statute  if  it  acknowledges  the  existence  of 
the  contract  even  though  the  same  letter  at- 
tempts to  repudiate  the  contract  But  the 
letter  of  April  16th  cannot  be  considered  as 
anything  more  than  information  to  appellant 
that  appellee  had  received  his  order  but 
could  not  accept  and  fill  same.  The  subse- 
quent letters  but  emphasize  the  fact  that 
appellee  did  not  recognize  the  order  as  a  con- 
tract on  its  part  and  that  according  to  the 
custom  of  the  trade  it  would  not  become  a 
contract  until  confirmed  or  adopted  by  it 
which  it  had  not  done  and  would  not  do.  We 
are  of  the  opinion  that  the  above  is  the 
only  reasonable  conclusion  to  be  drawn  from 
the  letters  of  appellee  which  we  have  care- 
fully examined.  No  useful  purpose  could  be 
attained  by  setting  them  out  in  detail.  The 
letters  show  that  the  agent  of  appellee  was 
but  a  traveling  salesman  or  drummer,  and 
that  be  had  no  authority  beyond  that  of  the 
ordinary  drummer,  to  solicit  orders  for  the 
sale  of  goods  to  be  sent  to  his  principal  for 
the  latter's  acceptance  or  rejection. 

[6]  The  appellant  testified  that  Cheeseman 
represented  appellee  in  the  Ft  Smith  terri- 
tory, but  he  does  not  pretend  to  state  the 
extent  of  his  authority.  Appellant  does  how- 
ever introduce  the  letters  of  appellee  which, 
as  we  have  stated,  show  that  the  extent  of 
his  authority  was  that  only  of  a  commercial 
traveler  or  drummer.  As  a  general  role  a 
commercial  traveler  or  drummer  has  no  au- 
thority except  that  of  soliciting  orders  for 
the  sale  of  goods.  Ex  parte  Taylor,  58  Miss. 
478,  38  Am.  Rep.  336.     "In  the  abaoice  of 
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special  autborlty  to  bind  his  principal,  a 
drummer  can  merely  solicit  and  transmit  the 
order  and  the  contract  of  sale  does  not  be- 
come complete  nntil  the  order  is  accepted  by 
Us  principal."  6  Am.  &  Eng.  Bncy.  Law  (2d 
Ed.)  227,  and  note. 

If  any  special  authority  existed  beyond 
tbat  of  soliciting  orders  the  burden  was  on 
appellant  to  show  it  Holland  v.  Van  Bell, 
89  Ga.  223,  16  S.  B.  302 ;  Kornernan  t.  Mon- 
aghan,  24  Mich.  36;  6  A.  &  B.  Ency.  Law, 
5  224. 

Tbe  Judgment  is  correct,  and  is  affirmed. 


THORNTON  et  aL  v.  ALLEN,  County  Judge. 
(Supreme  Court  of  Arkansas.  Nor.  20,  1911.) 
L  Appeal  and  Brrob  ({  1210*)— Pboceedings 

AITEB    REHAND— TBIAL    DK    NOVO. 

Where  a  drainage  proceeding  was  appealed 
from  the  county  to  the  circuit  court,  and  from 
there  to  the  Supreme  Court  whence  it  was  re- 
manded, it  was  error  for  the  circuit  court  to  re- 
mand the  proceeding  to  the  county  court,  for 
the  appeal  to  the  circuit  court  brought  the  en- 
tire matter  there  for  trial  de  novo  just  as  if 
the  proceeding  had  first  been  brought  in  that 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ISrror,  Dec.  Dig.  t  1210.*] 

2.  Pboiiibition  (I  3*)— Existence  of  Oteeb 
Sembdt. 

Where  the  circuit  court  in  a  proceeding 
commenced  in  the  county  court,  and  appealed  to 
the  circuit  court,  and  thence  to  the  Supreme 
Court,  on  receipt  of  the  mandate  from  the  Su- 
preme Court,  erroneously  remanded  the  proceed- 
ing to  the  county  court,  such  a  remand  was  in 
effect  a  determination  of  the  appeal  to  the  cir- 
cuit court,  and  an  appeal  to  the  Supreme  Court 
could  be  had,  and  hence  a  writ  of  prohibition  to 
prevent  the  county  conrt  from  trying  the  action 
Rhonld  not  be  granted. 

[Bd.  Note.— For  other  cases,  see  Prohibition, 
Dec  Dig.  {  S.*l 

Appeal  from  Circuit  Court,  Clark  Connty; 
Jacob  M.  Carter,  Judge. 

Application  by  Charles  S.  Thornton  and 
others  for  a  writ  of  proliibition  directed  to 
A  H.  Allen,  County  Judge.  From  a  judg- 
ment denying  a  writ,  petitioners  appeal.  Af- 
firmed. 

This  was  an  application  by  appellant  to 
the  circuit  court  of  Clark  county  for  a  writ 
of  prohibition  against  appellee,  as  connty 
judge  of  said  county,  to  prohibit  him  from 
{woceeding  further  In  the  cause  of  Terre 
Nolr  Drainage  District  t.  Thornton. 

The  petitioner  alleged  that  at  the  Janu- 
ary term,  1906,  of  said  county  court,  upon 
petition,  viewers  were  appointed  for  the  pur- 
pose of  ascertaining  the  practicability  of  es- 
tablishing a  drainage  district  in  Clark  coun- 
ty along  Terre  Nolr  creek,  and  that  said 
conrt,  on  March  S,  1908,  by  an  order  enter- 
ed of  recwd,  established  a  drainage  district 
designated  as  "Terre  Nolr  Drainage  Dis- 
trict No.  3,"  for  the  purpose  of  constructing 


a  ditch  along  said  creek.  After  the  appoint- 
ment of  viewers  and  upon  the  coming  in  of 
their  report,  and  the  report  of  the  engineer, 
the  conrt,  on  April  17,  1909,  fixed  the  assess- 
ment npon  all  of  the  lands  embraced  within 
the  district,  including  the  lands  of  petition- 
ers, that  petitioners  and  more  than  40  other 
landowners  within  the  district  appealed 
from  said  Judgment  of  the  county  court  and 
duly  lodged  their  appeal  in  the  CSark  cir- 
cuit court,  and  that  the  term  of  the  county 
court  at  which  said  judgment  fixing  the  as- 
sessment against  the  lands  was  rendered  had 
lapsed,  and  said  court  had  lost  Jurlsdictiou 
to  alter  or  amend  the  same. 

In  the  circuit  court  petitioners  demurred 
to  the  jurisdiction,  and  the  demurrer  was 
sustained,  and  the  drainage  district  appealed 
to  the  Supreme  Court,  which  reversed  the 
judgment  of  the  circuit  court  and  remanded 
the  case  for  further  proceedings.  That  npon 
the  filing  of  the  mandate  from  the  Supreme 
Court  petitioners  were  ready  to  try  the  ques- 
tion as  to  the  Justness  of  the  assessment 
made  against  their  lands  lying  within  said 
district,  but  that  the  district  by  motion  made 
at  the  August  term  of  1910,  of  the  circuit 
court,  asked  said  court  to  remand  said  cause 
to  the  county  court  with  directions,  which 
the  circuit  court  did, ,  on  August  25,  1910, 
over  their  objections.  A  copy  of  said  mo- 
tion with  the  order  of  circuit  conrt  remand- 
ing the  cause  are  attached  as  exhibits.  That 
the  appeals  of  the  petitioners  were  not  heard 
in  the  circuit  court  and  have  not  been  dispos- 
ed of,  tried  or  dismissed,  except  as  stated. 
That  prior  to  the  certification  of  the  judg- 
ment of  the  circuit  court  to  the  county 
court,  the  county  court,  on  the  5th  of  Decem- 
ber, 1910,  proceeded  to  appoint  another  &x- 
glneer  for  said  district,  and  npon  the  5th  of 
December,  1910,  npon  the  petition  of  three 
owners  of  lands  in  said  district,  entered  its 
order  permitting  said  drainage  district  to 
proceed  under  the  act  of  1909.  That  on  De- 
cember S,  1910,  petitioners  filed  in  said  coun- 
ty court  their  motion  to  dismiss  said  cause 
in  said  court,  and  to  strike  same  from  the 
docket  for  the  reason  that  the  said  court 
had  no  Jurisdiction  of  said  cause,  which  mo- 
tion was  remanded.  Copies  of  said  motion 
and  order  were  also  exhibited. 

That  the  circuit  court  was  wholly  without 
jurisdiction  to  remand  said  cause  to  the 
county  court  with  directions;  the  organiza- 
tion of  said  district  bad  been  held  to  be  val- 
id by  the  Supreme  Court  and  the  fixing  of  as- 
sessment of  benefits,  the  appointment  of 
viewers  and  reports  of  the  engineer  and 
viewers  had  all  become  final  in  the  county 
court,  except  in  so  far  as  the  appeals  which 
had  been  granted  had  transferred  the  assess- 
ments of  the  parties  appealing  to  the  circuit 
court  for  adjudication,  and  the  circuit  court 
was  wholly  without  Jurisdiction  to  direct  the 
county  court  to  cause  a  reassessment  of  bene- 
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fits  as  to  all  tbe  property  In  said  district 
Tbat  the  county  court  was  proceeding  un- 
der said  order  of  tbe  circuit  court  to  read- 
judlcate  every  question  wblch  has  been  final- 
ly adjusted,  except  tbe  question  of  tbe  or- 
ganization of  tbe  district,  and  to  make  a  re- 
surrey  and  reassessment  of  all  of  the  Iand6 
in  said  district,  which  it  had  not  tbe  power 
to  do;  tbat  petitioners  are  entitled  to  adjudi- 
cation of  their  appeals  in  tbe  circuit  court 
Prayer  for  a  writ  of  prohibition  directed  to 
tbe  county  court  prohibiting  it  from  proceed- 
ing further  In  said  cause.  A  general  de- 
murrer was  Interposed  to  tbe  petition  and 
sustained,  and  from  tbe  judgment  dismissing 
tbe  complaint  this  appeal  was  taken. 

The  facts  In  the  case  substantially  are 
that  a  petition  by  landowners  of  tbe  dis- 
trict to  be  affected  was  filed  in  the  county 
court  for  the  establishment  of  a  drainage 
district,  to  be  formed  under  section  1414  et 
seq.  of  Kirby's  Digest  as  amended  by  the 
act  of  March  26,  1907  (Laws  1907,  p.  276). 
An  engineer  and  ylewers  were  appointed, 
and  tbe  drainage  district  afterwards  declar- 
ed to  be  established  and  known  as  Terre 
Nolr  Drainage  District  No.  3.  The  engi- 
neers and  Tlewers  made  ttaelr  reports,  con- 
taining an  assessment  of  tbe  benefits  tbat 
would  be  received  by  each  and  every  tract  of 
land,  railroad.,  etc.,  within  tbe  said  district 
wblch  report  the  coimty  court  considered, 
and  on  April  17,  1909,  approved.  From  the 
confirmation  of  said  reports,  as  to  tbe  assess- 
ments of  benefits,  as  well  as  to  tbe  proper  or- 
ganization of  the  district  the  appellants  here- 
in, and  many  others  similarly  situated,  who 
had  intervened  in  said  drainage  district  pro- 
ceeding, appealed  to  the  circuit  court  where 
their  demurrer  challenging  the  proper  organ- 
ization of  the  district  was  sustained.  From 
tbat  judgment  tbe  drainage  district  appealed 
to  this  court  where  the  circuit  court's  action 
on  tbe  demurrer  was  reversed  and  the  cause 
was  remanded  to  tbe  circuit  court  for  fur- 
ther proceedings.  Terre  Nolr  Drainage  Dis- 
trict V.  Thornton,  93  Ark.  832,  124  S.  W. 
774.  After  the  filing  of  tbe  mandate  in  tbat 
court  the  drainage  district  filed  its  motion 
to  remand  tbe  whole  proceeding  to  tbe  coun- 
ty court  alleging  that  tbe  viewers  omitted 
to  report  the  total  amount  of  benefit  tbat 
the  lands  aftected  would  receive  by  the  con- 
struction of  the  improvement  and  included 
only  an  approximate  apportionment  of  tbe 
estimated  cost  of  construction,  which  they 
erroneously  termed  an  assessment  of  bene- 
fits and  that  they  and  the  engineer  failed  to 
Include  in  their  report  the  estimate  of  the 
cost  of  location  of  said  improvement  and 
tbat  the  engineer  erred  In  his  estimate  of 
tbe  cost  of  construction  of  the  improvement 
This  motion  was  granted  by  the  court  over 
the  protest  of  appellants,  and  tbe  whole  pro- 
ceeding was  remanded  to  tbe  county  court 
with  instructions  to  appoint  a  new  engineer, 
and  direct  him  and  tbe  viewers  to  make 
another  report  as  to  benefits,  that  will  be 


received  by  tbe  lands,  railroads,  etc.,  in 
district 

After  the  case  was  remanded  to  the 
ty  court,  it  took  jurisdiction  and  appe' 
made  their  motion  to  dismiss  the  ca 
that  court  for  want  of  jurisdiction,  s< 
up  the  facts  as  already  recited,  whict 
tion  was  denied.  Then  they  filed  in 
circuit  court  tbe  foregoing  petition  i 
writ  of  prohibition,  wblch  on  demurrei 
denied  by  said  court 

J.  H.  Crawford  and  Jas.  H.  Stevensoi 
appellants.    Callaway  &  Huie,  for  api 

KIRBT,  J.  (after  stating  the  fac 
above).  [1]  It  Is  contended  that  the  C 
court  erred  in  refusing  to  try  tbe  ca 
novo,  which  had  been  first  appealed 
tbe  county  court  to  it  after  same  had 
reversed  by  the  Supreme  Court  and  rei 
ed  for  a  new  trial,  and  this  contentl 
correct 

The  appeal  in  tbe  first  instance,  froi 
county  court  brought  the  entire  matt 
the  circuit  court  for  a  trial  de  novo. 
is  the  duty  of  the  circuit  court  when  a 
is  appealed  from  the  county  court,  to 
the  matter  de  novo,  and  to  try  the  casi 
to  exercise  tbe  same  discretion  therein  1 
same  manner  in  wblch  the  county  court  i 
have  done  originally.  When  a  case  i 
pealed  from  tbe  county  court  to  the  c 
court  the  latter  court  obtains  jurlsd: 
over  tbe  matter  to  tbe  same  extent  as 
bad  been  originally  brought  In  that 
and  it  must  proceed  to  fully  try  and  < 
mine  the  cause.  It  does  not  pass  upo 
question  as  to  whether  or  not  the  ci 
court  has  committed  error  In  any  of  lb 
Ings,  error  In  law  or  fact  but  It  mue 
the  case  upon  its  merits,  either  of  law 
fact  just  as  if  it  bad  been  originally  br< 
in  the  circuit  court  It  does  not  either  i 
or  reverse  the  findings  of  tbe  Judgment  < 
county  court  but  tries  the  cause  alone 
its  merits  and  determines  the  same  b: 
exercise  of  its  own  discretion  and  judg 
It  must  come  to  a  final  determination  o 
matter  and  enter  a  final  judgment  the 
after  such  final  judgment  has  been  mac 
It  it  can  then  order  the  same  back  t< 
county  court  with  directions  to  enter 
judgment  as  it  has  made,  but  it  ba 
authority  to  remand  the  cause  with  i 
of  the  county  court  to  proceed  further  1 
in,  as  it  may  determine.  *  ♦  •  Hi 
tbis  jurisdiction  of  tbe  cause  and 
clothed  with  this  power  and  discretion 
circuit  court  erred  in  not  trying  the 
ter  anew  and  in  remanding  the  same  t 
county  court"  City  of  BatesviUe  v. 
140  S.  W.  712. 

[2]  In  that  case  the  court  also  decided 
tbe  circuit  court  in  remanding  the  cau 
tbe  county  court  for  further  proceeding! 
refusing  to  entertain  jurisdiction  of  the 
ter  and  finally  pass  upon  the  same  ti 
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trial  anew,  was  In  effect  a  final  dismissal 
«f  appeal  and  determination  of  the  caose 
for  wMch  an  appeal  would  He. 

It  tbns  appears  that  the  error  of  the  cir- 
cuit court  in  remanding  said  cause  to  the 
county  court,  with  directions  to  proceed  fur- 
ther therein,  Instead  of  trying  same  anew, 
as  the  law  requires,  could  have  been  correct- 
ed by  an  appeal  to  this  court  and  "prohibi- 
tion Is  only  granted  when  the  usual  and 
ordinary  forms  of  remedy  are  Insufficient." 
FInley  v.  Moose,  74  Ark.  220,  85  S.  W.  239 
(109  Am.  St.  Rep.  74).  See,  also,  32  Cyc.  pp. 
613-615,  and  notes. 

Said  county  court  would  doubtless  not 
have  undertaken  to  proceed  In  the  matter, 
had  an  appeal  been  taken  from  the  Judgment 
of  the  circuit  court  remanding  it,  and  if  it 
had  proceedings  therein  could  have  been  stay- 
ed by  an  appropriate  order  of  this  court  up- 
on the  appeal  being  lodged  here.  No  error 
was  committed  by  the  court  In  denying  the 
writ  of  prohibition,  and  the  judgment  was 
affirmed. 


MOORB  T.  PRICE  et  aL 
(Supreme  Court  of  Arkansas.     Nor.  27,  1911.) 

1.  Equitt  ff  419*)  — Vacation  of  Dbckei!— 
Want  ov  Sebvicb— OoNTaAoicnNo  Retubn. 

Where  a  sheriff  made  a  false  return  of 
service,  and  a  decree  was  bad  on  such  return, 
the  record  reciting  service,  though  the  record 
and  retnm  import  absolute  verity,  both  might 
be  impeached  on  a  petition  to  set  aside  the  de- 
cree by  showing  that  defendant  was  not  served 
and  iiad  no  notice  of  the  suit. 

lEd.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  IS  972-985;    Dec.  Dig.  i  419. •] 

2.  Equity  (f  419*)— Motion  to  Vacate  De- 
CBEE— Gbounds. 

One  seeking  to  impeach  a  judgment  or  de- 
cree on  the  ground  that  be  was  never  served 
Mith  process  must  show  that  he  did  not  know 
of  the  proceeding  in  time  to  make  a  defense. 
[£d.  Note.— For  other  cases,  see  E>iuity,  Cent. 
Dig.  i;  972-985 ;    Dec.  Dig.  |  419!*] 

3.  Equity  (i  419»)— Motion  to  Vacate  De- 
CBEE— Want  ot  Sibvice— Evidence. 

On  a  petition  to  impeach  a  decree  on 
the  gTonnd  that  defendant  was  never  served 
with  process,  the  mere  fact  that  defendant  was 
informed  that  certain  property  owned  by  him 
wag  the  subject  of  litigation  between  others  is 
not  inch  notice  as  to  prevent  him  from  setting 
aside  the  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  i  419.»] 

4.  Equity  (J  419*)  —  Conpibmation— Motion 
TO  Vacate  Judoi£ent— Efteot. 

Where  the  trial  court,  after  a  motion  to 
set  aside  a  decree  had  been  filed,  confirmed  a 
sale  made  under  the  decree  without  disposing 
of  the  motion,  the  only  effect  of  the  confirma- 
tion was  to  ratify  and  confirm  the  sale,  and, 
as  all  the  parties  were  still  before  the  court, 
it  conld  still  act  upon  the  petition  to  set  aside' 
the  decree. 

(Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  I  419.*] 


5.  Afpeai.  and  Bbeob  (1 117S*)— Affbai.  by 

Only  Pabt  of  Defendants. 

Where  only  one  of  two  defendants  appealed, 
the  decree  is  final  as  to  the  party  not  appealing, 
though  erroneous  as  to  the  apiwllant. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  4562-4672;  Dec.  Dig.  i 
1173.''] 

Appeal  from  Crittenden  Cliancery  Court* 
Edward  D.  Robertson,  Chancellor. 

Action  by  Andy  Price  and  others  against 
M.  L.  Moore.  From  a  decree  refusing  to  set 
aside  a  decree  in  favor  of  plaintiffs,  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

D.  W.  De  Haven  and  J.  P.  Holt,  for  appel- 
lant. 


McCULLOCH,  C.  J.  This  is  an  appeal 
from  a  decree  of  the  chancery  court  of  Crit- 
tenden county.  Ark.,  rendered  at  the  Febru- 
ary term,  term  1911,  refusing  to  set  a  decree 
of  said  court  rendered  against  appellant  at 
a  former  term  in  favor  of  appellee.  In  June, 
1906,  appellees  instituted  the  original  action 
against  appellant  and  one  John  Roily,  alleg- 
ing, in  substance,  that  a  copartnership  exist- 
ed between  appellees  and  Roily  under  the 
firm  name  of  Edmonson  Investment  Compa- 
ny, engaged  In  the  operation  of  a  sawmill  at 
Edmonson,  Crittenden  county.  Ark.;  that  said 
copartnership  owned  a  sawmill,  which  was 
leased  to  Roily  upon  certain  terms ;  and  tliat 
Roily  subsequently,  without  the  Imowledge  or 
consent  of  appellees,  sublet  the  mill  to  appel- 
lant, Moore,  who  had  since  operated  the  same. 
The  prayer  of  the  complaint  was  that  the 
partnership  be  dissolved  and  an  account  stat- 
ed between  the  parties,  and  that  appellees  re- 
cover of  Roily  and  appellant  a  fair  rental  for 
the  mill.  Summons  was  duly  Issued  and  was 
by  the  sheriff  of  the  county  returned  as  liav- 
Ing  been  served  on  both  Roily  and  appellant 
This  was  a  mistake,  as  it  is  now  clearly  es- 
tablished that  appellant  was  not  served. 
Roily  filed  a  separate  answer,  tendering  an 
issue  upon  the  allegations  of  the  complaint, 
and  upon  final  hearing  of  the  cause,  at  the 
September  term,  1908,  the  court  rendered  a 
decree  in  favor  of  appellees  against  both  the 
defendants  in  that  action  for  the  recovery  of 
the  sum  of  $750,  as  rental  for  the  mill,  and 
also  decreeing  a  dissolution  of  the  partner- 
ship and  a  sale  of  the  mill  property.  The 
property  was  sold  by  a  commissioner  of  the 
court  and  bid  in  by  appellees,  and  at  the  next 
term  appellant  filed  bis  petition  to  set  aside 
the  decree  on  the  ground  that  he  bad  not 
been  served  with  process  and  had  a  meritori- 
ous defense,  which  was  set  forth  in  the  peti- 
tion. The  court  made  an  order  at  that  term 
confirming  the  sale  of  the  mill  property,  but 
did  not  pass  on  appellant's  motion.  At  the 
next  term  of  the  court,  which  was  the  Febru- 
ary term,  1909,  the  present  petition  was  filed, 
setting  forth   with   more  particularity   the 
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merits  of  appellant's  defense  to  tbe  original 
action,  and  also  the  fact  that  lie  had  not  been 
served  with  process.  This  was  heard  by  the 
court  upon  depositions  of  witnesses  and  the 
record  of  the  former  proceeding,  with  tbe  re- 
sult as  annotmced  in  the  outset  of  this  state- 
ment The  court  based  Its  decree  denying  the 
prayer  to  vacate  the  former  decree  on  the 
ground  that  the  testimony  showed  that  appel- 
lant had  notice,  before  the  decree,  of  the 
pendency  of  the  action  against  bim,  and  also 
that  be  was  concluded  by  the  decree  of  con- 
firmation of  the  sale  of  the  property  in  liti- 
gation after  he  had  made  himself  a  party  to 
tbe  suit  by  filing  a  petition  to  set  aside  the 
decree. 

[1]  The  record  In  the  case,  both  by  the  re- 
turn of  the  officer  and  the  recitals  of  tbe  de- 
cree, shows  that  appellant  was  duly  serred 
with  summons  to  appear  In  the  action,  and 
the  record  must  be  taken  to  import  absolute 
verity.  It  can  only  be  impeached  for  fraud 
in  procuring  the  decree  or  by  showing  that  It 
was  rend^«d  without  tbe  service  of  sum- 
mons upon  or  notice  to  tbe  losing  party.  "The 
consideration  of  public  policy,"  said  Cblef 
Justice  Cockrill  in  State  v.  HUl,  50  Ark.  468, 
8  S.  W.  401,  "which  requires  that  a  record 
shall  be  taken  as  bearing  incontrovertible 
truth  upon  its  face,  yields  to  the  equitable 
principle  that  one  who  is  guilty  of  no  laches 
shall  not  be  held  to  pay  the  penalty  of  anoth- 
er's fraud  or  mistake,  if  he  takes  prompt  and 
proper  steps  to  be  relieved  from  the  danger 
of  Impending  Injury." 

[2]  The  learned  Judge,  in  stating  the  fur- 
ther principle  in  the  same  case,  said:  "One 
who  is  aggrieved  by  a  judgment  rendered  in 
his  absence  must  show  not  only  that  be  was 
not  summoned,  but  also  tbat  he  did  not  know 
of  the  proceeding  in  time  to  make  a  defense, 
in  order  to  get  relief  in  equity." 

[|]  The  evidence  in  the  present  case  does 
not,  however,  establish  the  fact  that  appel- 
lant knew  of  the  pendency  of  the  proceeding 
against  him  before  the  decree  was  rendered. 
The  only  testimony  tending  to  show  that  he 
had  any  notice  of  tbe  proceedings  was  that  of 
Mr.  Southall,  an  attorney  at  law  who  repre- 
sented Roily  In  the  litigation.  Mr.  Southall 
states  that,  during  the  pendency  of  the  case, 
he  met  appellant  on  the  street  in  Memphis, 
Tenn.,  where  the  latter  resided,  and  had  a 
conversation  with  him  concerning  the  case.  In 
which  conversation  appellant  insisted  that  he 
was  not  interested  in  the  case,  as  the  machin- 
ery he  claimed  was  not  a  part  of  the  old  mill, 
which  was  the  subject-matter  of  tbe  litiga- 
tion. Mr.  Southall  does  not  state  that  he  In- 
formed appellant  that  the  latter  was  named 
as  a  party  to  the  suit  or  tbat  the  record 
showed  that  he  had  been  served  with  process. 
The  most  that  can  be  gotten  out  of  the  testi- 
mony is  tbat  the  witness  informed  appellant 
that  tbe  sawmill  at  Edmonson  was  the  sub- 
ject of  the  litigation.  Now,  it  would  be  car- 
rying the  doctrine  too  far  to  say  tbat  appel- 
lant is  concluded  by  tbe  judgment  because  he 


knew  of  the  pendency  of  an  action  between 
other  parties  in  which  title  to  his  property 
was  attempted  to  be  litigated.  He  was  not 
called  upon  to  appear  in  the  action  for  any 
purpose  unless  he  was  informed  that  he  bad 
been  made  a  party  to  the  action  and  tbat  a 
decree  against  him  was  sought  Under  tbo«e 
circumstances,  b«  should  appear  at  least  tor 
the  purpose  of  moving  to  quaab  tbe  aarlce, 
and  he  could  not  absent  himself  and  after- 
wards ask  the  court  to  set  aside  the  decree. 
This  is  especially  true  In  tbe  present  case, 
for  the  reason  tbat  there  was  machinery 
connected  with  the  mill  which  was  not 
claimed  by  appellant  and  which  he  could  rea- 
sonably have  assumed  was  the  subject-mat- 
ter of  the  controversy  between  appellees  and 
'  Roily. 

I  [4]  The  order  of  confirmation  did  not  dls- 
I  pose  of  appellant's  motion  to  set  aside  tbe 
i  decree,  which  was  left  pending.  The  rec- 
ord does  not  disclose  any  action  of  the  court 
upon  this  motion,  but  at  the  next  term  of 
the  court  tbe  present  petition  was  filed.  The 
only  effect  of  the  order  of  confirmation  was 
to  ratify  and  confirm  the  sale  of  the  prop- 
erty, and,  as  all  the  parties  were  still  before 
the  court,  It  was  within  the  power  of  the 
court  to  act  upon  tbe  petition  to  set  aside 
tbe  decree. 

We  are  therefore  of  tbe  opinion  that  the 
chancellor  erred  in  holding  that  appellant 
was  bound  by  the  decree  on  account  of  hav- 
ing had  notice  of  the  pendency  of  the  action 
or  on  account  of  the  confirmation  after  tbe 
filing  of  tbe  petition  to  set  aside  tbe  decree. 
[B]  Roily  bas  not  appealed,  and  therefore 
the  decree  must  stand  as  to  bim.  The  evi- 
dence astablishes  the  fact  tbat  appellant 
entered  Into  an  agreement  with  Roily,  who 
was  in  possession  of  the  mill,  situated  on  a 
piece  of  ground  at  Edmonson  owned  by 
tbe  Edmonson  Home  Investment  Ck>mpany. 
I  whereby  he  agreed  to  put  in  a  new  mill,  ex- 


cept the  engine,   and  operate  the  same   in 


I  cutting  bis  own  (appellant's)  timber  and  to 
give  Roily  credit,  at  a  certain  price  based 
on  the  amount  of  timber  sawed,  on  the  cost 
of  the  new  mill.  The  evidence  further  shows 
that  appellant  put  In  a  new  mill  at  a  cost 

!of  about  $.3,800,  and  that  after  giving  tbe 
proper  credits  for  the  amount  of  lumber 
sawed  there  is  a  balance  due  appellant  of 
$1,600.  Appellees  lived  in  Edmonson  and 
must  have  known  tbat  appellant  was  put- 
ting in  a  new  mil],  and  It  does  not  appear 
that  they  made  any  objection  thereto.  They 
do  not  own  tbe  machinery  claimed  by  ap- 
I)ellnnt  which  constituted  the  new  mill,  and 
could  not  imder  those  circumstances  object 
to  appellant  removing  his  machinery  in  the 
event  he  was  not  reimbursed  for  the  cost 
of  the  same  in  accordance  with  tbe  contract 
with  Roily. 

Tbe  decree  is  reversed,  and  tbe  cause  re- 
manded, with  directions  to  enter  a  decree, 
setting  aside  the  former  decree,  and  order- 
ing restitution  by  appellees  of  the  macblii- 
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ei7  dalmed  bj  appellant,  togetber  wltb  dam- 
ages for  detention  since  appellees  went  Into 
possession  of  same,  or,  if  the  property  can- 
not now  be  restored,  for  the  value  of  same 
at  the  time  it  went  Into  the  poBsesslon  of 
appeUees.  Apptileee  should,  however,  be 
accorded  the  privilege  of  redeeming  the  prop- 
erty by  paying  the  balance  of  $l,flOO  due  by 
Bolly. 


CHISM  v.  TUCKER. 
(Supreme  Court  of  Arkansas.    Nov.  20,  1911.) 

OmcEBs  (I  88*)— Actions  fob  Usubpation— 

Issues. 

Where  the  officers  of  election  refused  to 
hold  an  election  because  they  had  not  been  sup- 
plied with  the  necessarr  official  ballots  as  pro- 
vided by  Kirby's  Dig.  f  2788  et  seq.,  prohibit- 
ing  the  reception  of  nonofficial  ballots,  tne  court 
in  a  suit  for  the  usurpation  of  the  office  could 
not  determine  that  plaintiff  would  have  been 
elected  if  an  election  had  been  had  on  the  mere 
allegation  that  the  election  officers  refused  to 
receive  ballots  for  plaintiff,  and  that  no  ballots 
for  defendant  were  offered.  Const,  art.  S,  |  11, 
teguiring  the  counting  of  ballots,  unlawfully 
rejected  by  election  officers,  on  the  trial  of  an 
election  contest,  being  inapplicable  to  the  action. 

[Bd.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  i  88.») 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   Guy  Fulk,  Judge. 

Action  by  R.  C.  Chism  against  R.  D.  Tuck- 
er. From  a  Judgment  of  dismissal,  plaintiff 
appeals.    Affirmed. 

This  was  a  suit  for  the  osorpatioti  of  the 
office  of  justice  of  the  peace  of  Eagle  town- 
ship, Pulaski  county.  Ark.,  upon  the  follow- 
ing  complaint: 

"Flatntiff,  for  cause  of  action,  states  that 
be  was,  on  the  18th  day  of  September,  1910, 
duly  and  legally  elected  to  the  office  of  jus- 
tice of  the  peace  for  Eagle  township,  in  the 
county  of  Pulaski  and  state .  of  Arkansas. 
Plaintiff  would  further  state  that  he  was  so 
duly  and  legally  elected  as  such  justice  of 
the  peace  for  said  township,  that  the  de- 
fendant herein  is  exercising  and  usurping 
the  office  to  which  this  plaintiff  was  so  elect- 
ed, the  said  Tucker  never  having  been  at 
any  time  or  place  legally  elected  to  said  of- 
fice which  he  Is  so  usurping.  Plaintiff  would 
further  state  that  on  said  12th  day  of  Sep- 
tember the  judges  of  election  appointed  by 
the  county  election  commissioners  to  hold 
the  election  in  said  Eagle  township,  opened 
the  polls  at  the  precinct  in  said  township, 
but  at  that  time  aimounced  that  no  tickets 
had  been  received  to  be  used  by  the  voters 
in  said  township.  Plaintiff  would  further 
state  that  there  had  and  did,  during  the  day, 
appear  upon  the  ground  at  the  said  voting 
prednct,  for  the  purpose  and  with  the  inten- 
tion of  voting  for  this  plaintiff,  more  than 
two  hnndred  and  fifty  (250)  voters,  whereas 
there  were  only  two  hundred  and  eighty 
(280)    legal    electors   in    the    township,    as 


shown  by  the  list  of  legal  electors  iwinted 
and  famished  by  the  county  election  com- 
missloDers.  PlaintlS  would  farther  state 
that  bad  the  tickets  been  received  and  the 
voters  all  permitted  to  have  voted,  that  the 
defendant  would  not  have  received  exceeding 
twenty-flve  (25)  votes,  and  that  this  plaintiff 
would  have  received  the  remainder,  which 
would  have  been  a  large  majority  of  the 
votes  cast  at  said  election.  Plaintiff  would 
further  state 'that  when  it  was  learned  that 
no  tickets  were  to  be  had,  that  a  large  num- 
ber of  the  electors  of  said  township,  all  of 
whom  were  legal  electors  thereof,  prepared 
their  tickets  by  writing  them  out  and  pre- 
sented them  to  the  judges  of  the  election, 
asking  permission  to  cast  their  said  ballots 
so  prepared  and  presented ;  that  all  of  said 
ballots  so  prepared  were  prepared  so  as  to 
vote  for  the  plaintiff  herein ;  that  more  than 
fifty  (50)  of  the  legal  electors  of  said  town- 
ship so  prepared  their  tickets.  Plaintiff 
would  further  state  that  when  said  voters 
had  so  prepared  said  tickets  that  some  twen- 
ty-flve (25)  in  number  actually  presented 
their  tickets  to  the  judges  of  said  election  in 
said  township  on  the  said  12th  day  of  Sep- 
tember, 1910,  and  requested  that  said  tickets 
be  received  and  deposited  in  the  ballot  box 
to  be  by  said  judges  counted,  but  that  the 
said  judges  refused  to  receive  any  of  said 
tickets  and  threatened  the  voters  who  were 
presenting  their  tickets  with  violence  tf  oth- 
ers attempted  to  cast  their  vote,  as  a  result 
of  which  many  who  had  actually  prepared 
their  tickets  did  not  present  them  to  the 
Judges.  Plaintiff  would  further  state  that 
the  defendant  herein  received  no  votes  at 
all  at  said  election,  not  a  single  ballot  bar- 
ing been  offered  to  be  deposited  for  him. 
Wherefore,  plaintiff  would  pray,  all  the  mat- 
ters and  things  herein  stated  being  consider- 
ed, that  the  election  in  said  kagle  township 
be  Inquired  into  as  per  chapter  155,  Kirby's 
Digest,  K  7981  to  7989,  and  that  the  d^end- 
ant  herein  be  ousted  from  the  office  which 
be  is  so  usurping,  and  that  this  plaintiff  be 
adjudged  to  be  entitled  to  the  same,  and 
that  he  have  Judgment  against  the  said  de- 
fendant for  the  fees  and  emoluments  whiqh 
he  has  collected  from  said  office  and  for 
costs  and  all  and  proper  relief." 

A  general  demurrer  was  interposed  to  the 
complaint  which  was  by  the  court  sustained, 
and,  the  plaintiff  declining  to  plead  further, 
the  cause  was  dismissed,  from  which  judg- 
ment an  appeal  was  taken. 

Bratton  &  Fraser,  for  appellant.  J.  H. 
Harrod,  for  appellee. 

KIRBY,  J.  (after  stattog  the  facts  as 
above).  It  is  true  said  complaint  alleges  that 
the  plaintiff  was  duly  and  legally  elected  to 
the  office  and  notwithstanding  such  election 
that  the  defendant  is  exercising  and  usurp- 
ing the  office  to  which  he  was  elected,  with- 
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out  at  any  time  or  place  ever  having  been 
leKslly  elected  thereto.  But  the  complaint 
goes  further  and  sets  out  the  facts  fnlly  upon 
which  the  cause  of  action  is  founded  and  said 
allegations  cannot  be  considered  more  than  a 
statement  of  l^al  conclusions  which  are  in 
no  way  supported  by  the  statement  of  the 
facts,  constituting  the  cause  of  action  as  al- 
leged. The  complaint,  when  its  allegations 
are  considered,  cannot  be  held  to  be  more 
than  a  statement  that  if  an  election  had  been 
held  in  said  township  on  the  date  alleged, 
as  the  law  requires,  and  if  the  votes  of  the 
electors,  as  tendered  to  the  election  Judges 
upon  other  than  ballots  furnished  by  the 
election  commissioners  under  the  law  had 
been  in  fact  received  and  counted  end  none 
others  polled,  then  he  would  have  been  elect- 
ed. Nowhere  does  it  state  that  an  election 
was  held,  and  it  is  expressly  alleged  that 
while  the  polls  were  regularly  opened  by 
the  election  Judges  in  the  township,  that  they 
announced  that  no  tickets  had  been  received 
to  be  used  by  the  voters  of  the  township, 
and  that  certain  electors,  25  in  number,  of 
the  280  residing  in  the  township,  actually 
prepared  a  ticket  voting  for  him  and  present- 
ed It  to  the  said  Judges,  requesting  that  such 
ticket  be  received  and  deposited  In  the  ballot 
box  to  be  counted  by  them,  "but  that  the 
said  Judges  refused  to  receive  any  of  said 
tickets,"  and  that,  "the  defendant  received 
no- votes  at  all  at  said  election,  not  a  single 
ballot  bavlQg  been  ofCered  to  be  deposited 
for  him." 

The  law  prescribes  how  elections  shall  be 
held  and  requires  the  election  commissioners 
to  provide  printed  ballots,  all  alike,  150  in 
number,  for  each  60,  or  fraction  thereof, 
of  electors  in  each  township  or  ward  of  an 
incorporated  city  or  town,  according  to  the 
number  of  votes  polled  in  the  last  preceding 
election  and,  "no  ballot  shall  be  received  or 
counted  at  any  election  to  which  this  act 
applies,  except  It  be  provided  by  the  county 
election  commlBsioners,  as  herein  prescribed." 
Sections  2789  and  2790,  Klrby^s  Digest 

Said  commissioners  are  required  to  fur- 
nish such  ballots  to  the  sheriff  or  other  elec- 
tion officer  three  days  before  the  election, 
who  is  required  to  deliver  them  to  the  Judg- 
es of  the  election  when  they  have  assembled 
at  the  voting  place  for  the  purpose  of  holding 
the  election.  Sections  2787  to  2794.  One  of 
such  ballots  Is  to  be  given  to  each  elector 
upon  entering  the  polling  room,  after  at  least 
one  of  the  Judges  has  written  his  name  or 
Initials  on  the  back  of  it,  and  no  person  Is 
permitted  to  carry  a  ballot  outside  of  the 
polling  room.  It  being  a  misdemeanor  to  do 
so.  Sections  2818  and  2821.  And,  "No  bal- 
lot shall  be  received  from  any  elector  or 
deposited  in  the  ballot  box,  which  does  not 
have  the  name  or  initials  of  at  least  one  of 
the  Judges  endorsed  on  the  back  of  it"  Sec- 
tion 2820. 

Penalties  are  denounced  against  all  elec- 
tion officers  who  willfully  neglect  or  omit 


to  perform  the  duties  prescribed  by  tb< 
tlon  laws,  or  who  do  anything  which 
it  forbidden,  and  it  la  made  a  felony  f< 
election  officer  *  *  *  to  steal,  d( 
secrete,  or  otherwise  make  way  wW 
election  ballots  •  *  *  either  befti 
after  the  closing  of  the  polls,"  puni 
by  imprisonment  in  the  penltoitlary  f 
less  than  two  nor  more  than  seven 
Sections  2824,  2825,  and  2826. 

None  of  these  provisions  of  the  la^ 
complied  vrlth.  The  Judges  in  the  fii 
stance  were  not  supplied  with  the  < 
ballots,  or  had  made  way  with  them  coi 
to  the  law,  and  could  not  and  did  not  f 
them  to  the  electors,  neither  could  th 
ceive  from  the  electors  any  ballots  othe; 
official  ones  and  as  prescribed  and  rt 
ly  provided  in  accordance  with  the  tei 
the  law.  Nor  did  they  attempt  to  do  i 
declined  to  receive  ballots  not  official! 
pared  and  presented  by  a  few  electors 
which  plaintiff's  name  had  been  writi 
each  of  them  as  they  had  the  right 
In  fact,  they  did  not  hold  any  electloi 
expressly  declined  to  do  so,  because  i 
fact  that  they  bad  not  been  supplied  wi 
official  ballots  necessary  for  the  purpos 

Article  3,  I  11,  of  the  Constitution 
vides:  "If  the  officers  of  any  election 
unlawfully  fall  or  refuse  to  receive, 
or  return  the  vote  or  ballot  of  any  qu 
elector,  such  vote  or  ballot  shaU  ne\ 
less  be  counted  upon  the  trial  of  an; 
test  arising  out  of  said  election." 

But  It  cannot  be  contended  in  thli 
ceedlng,  which  la  not  a  contest  of  an  eU 
that  said  ballots,  as  presented  to  the  el 
Judges  on  the  day  of  the  election,  sh 
counted  and  will  entitle  plaintiff  to  ti 
flee  imder  said  provision  of  the  Constlt 
for  it  was  not  only  not  unlawful  to  refui 
fall  to  receive  such  ballots  and  count 
but  unlawful  for  said  Judges  to  do  so. 
voice  of  the  people  is  supreme  and  not 
thwarted  nor  their  choice  overridden, 
it  Is  expressed  under  the  forms  of  li 
made  for  their  protection  and  the  secui 
their  ballots  and  the  prevention  of  fra 
the  expression  of  such  choice.  But  it  t 
be  said  that  their  voice  has  been  hear 
rejected  and  their  will  thwarted  and 
garded  when  they  have  not  spoken  i 
no  election  having  been  held. 

The  machinery  provided  furnishes 
opportunity  for  a  fair  expression  and  c 
record  of  the  people's  choice  when  the 
tlon  officers  do  their  duty  as  they  an 
sumed  to  do,  and  the  law  requires  they 
under  heavy  penalties  for  failure;  but 
failure  to  hold  an  election  does  not  ai 
Ize  the  court  in  a  proceeding  of  this  Id 
declare  what  might  have  been  the  cho 
the  voters  of  any  township  or  coonl 
case  such  election  had  been  held  an 
people  permitted  to  vote  as  it  la  alleged 
desired  to  do. 

The  Judgment  Is  affirmed. 
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STEWART  •t  uz.  ▼.  PRITCHABI). 

(Supreme  Court  of  Arkansas.     Not.  20,  1911.) 

1.  Homestead    (|    154*>— Abahdonment— In- 

TEHT. 

The  abandonment  of  a  homestead  is  princi- 
pally a  matter  of  intent 

[Ed.  Note.— For  other  cases,  «ee  Homestead, 
Cent.  Dig.  |  307;   Dec.  DigTl  154.*] 

2.  Homestead  (|   162*)— Abakdonmxnt— Re- 

MOTAL. 

An  owner's  mere  removal  from  a  home- 
stead, or  temporary  change  of  residence,  will 
not  ^eat  the  right,  where  there  is  a  fixed  and 
abiding  intention  to  return. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Dec  Dig.  S  162.*] 

8.  Homestead  (|  161*)— Abardokiieniv-Bvi- 

DENCB— Intent. 

Whether  an  owner  intends  to  abandon  a 
homestead  must  be  determined  from  all  the  cir- 
eamstances  accompanying  his  removal,  the 
adaptability  of  the  land  for  purposes  of  home- 
stead, and  the  length  of  the  absence. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec  Dig.  I  161.*] 

4.  Homestead     (|    175*)  —  Abandonment — 

STATtTTE. 

While  Kirby's  Dig.  |  3901,  provides  that 
no  conveyance  or  other  instrument  conveying 
the  homestead  shall  be  of  any  validity  unless 
the  wife  shall  join  in  the  execution  thereof,  it 
does  not  in  any  way  restrict  the  right  of  aban- 
donment by  the  owner,  and,  when  he  has  exer- 
cised the  right  of  abandonment,  the  homestead 
becomes  subject  to  sale  or  other  alienation 
vrithout  the  wife's  ooncarrence. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Cent.  Dig.  if  341,  343;   Dec.  Dig.  §  17S.*] 

5.  Homestead  (|  181*)— Abandonment— EIvi- 

DBNCE— SumCIENCT. 

In  an  action  to  specifically  enforce  a  con- 
tract to  convey  land,  defended  on  the  ground 
that  the  land  was  the  owner's  homestead  and 
that  the  wife  had  not  joined  therein,  evidence 
held  to  show  that  the  owner's  removal  from  the 
land  was  with  the  intent  to  abandon  it. 

[Ed.  Note — For  other  cases,  see  Homestead, 
Cent.  Dig.  f |  351-353 ;   Dec.  Dig.  f  181.*] 

Kirby,  J.,  dissenting. 

Appeal  from  Miller  Chancery  Court;  Jas. 
P.  Sharer,  Chancellor. 

Action  by  J.  T.  Pritchard  against  T.  J. 
Stewart  and  wife.  From  a  decree  for  plaln- 
tUf,  defendants  appeal.    Affirmed. 

li.  A.  Byrne,  for  appellants.  W.  H.  Arnold, 
for  appellee. 


PRAUENTBAL,  J.  This  was  an  equita- 
ble action  Instituted  by  J.  1.  Pritchard,  the 
plaintur  below,  to  obtain  the  specific  per- 
formance of  a  verbal  contract  of  sale  of 
land  made  by  defendant  to  him.  The  plain- 
tiff alleged  that  in  February,  1910,  the  de- 
fendant sold  the  land  to  him  by  verbal  con- 
tract (or  $500  In  pursuance  of  said  con- 
tract, he  was  placed  in  possession  of  the 
land,  and  made  valuable  and  permanent  Im- 
provements thereon.  He  also  alleged  that 
the  consideration  was  to  be  paid  with  a  note 
and  mortgage  for  |500,  which  was  owned  by 
blm,  and  that  be  turned  same  over  to  de- 


fendant's agent  In  pursuance  of  their  agree- 
ment to  that  effect. 

The  defendant  resisted  the  action  upon 
two  grounds:  (1)  He  alleged  that  the  con- 
sideration was  to  be  paid  In  cash,  which  was 
not  done;  (2)  and  that  the  land  was  bis 
homestead,  and  that  his  wife  Iiad  not  joined 
In  the  execution  of  a  conveyance  thereof,  or 
in  a  contract  of  the  sale  therefor.  Consid- 
erable testimony  was  taken  relative  to  these 
two  issues,  and,  upon  final  hearing  of  the 
cause,  the  chancellor  made  findings  in  favor 
of  the  plaintiff,  and  entered  a  decree  direct- 
ing specific  performance  of  the  contract  for 
the  sale  of  the  land.  Upon  this  appeal  the 
only  ground  urged  by  the  defendant  why  the 
decree  should  be  reversed  is  that  the  land 
was  his  homestead,  and  the  alleged  sale 
thereof  was  void  because  his  wife  had  not 
Joined  in  the  execution  of  such  contract  or 
of  the  conveyance  for  the  land.  The  sole 
question  to  be  determined,  then,  is  whether 
or  not  the  land  was  the  homestead  of  the 
defendant  at  the  time  he  sold  same  to  plain- 
tiff. Defendant  bought  the  land  about  five 
or  six  years  prior  to  the  time  be  entered  into 
the  verbal  contract  for  its  sale  to  plaintiff, 
and  moved  thereon  with  his  family,  and  im- 
proved same  as  his  homestead.  He  remain- 
ed in  possession  of  the  land  until  January, 
1908,  when  he  moved  off  the  land  and  has 
never  returned  to  it.  It  is  claimed  by  the 
plaintiff  tbat  he  abandoned  the  land  as  a 
homestead  at  that  time,  and  that  It  was  not 
his  homestead  when  the  defendant  sold  same 
to  him  in  February,  1910. 

[1]  The  abandonment  of  a  homestead  is  al- 
most, if  not  entirely,  a  question  of  intent 
This  Intent  must  be  determined  from  the 
facts  and  circumstances  attending  each  case. 

[2]  The  mere  removal  of  the  owner  with 
his  family  from  the  homestead  will  not  con- 
stitute such  an  abandonment.  It  is  well  set- 
tled that  a  temporary  absence  from  the  land, 
where  l^ere  is  a  fixed  and  abiding  Intent  to 
return  to  it,  virlU  not  occasion  an  abandon- 
ment of  it  as  a  homestead.  It  luis  been  fre- 
quently held,  that  if  a  removal  from  a  home- 
stead is  caused  by  necessity  or  for  business 
purposes,  or  for  any  other  reason  which  re- 
quires the  temporary  absence  of  the  owner, 
who  at  the  time  has  and  retains  a  fixed  and 
unqualified  intention  to  preserve  it  as  a 
homestead  and  to  return  to  it,  this  will  not 
result  in  an  abandonment  of  the  land  as  a 
homestead.  •  Tumlinson  v.  Swlnney,  22  Ark. 
400,  76  Am.  Dec.  432;  Euper  v.  Alklre,  37 
Ark.  283;  Brown  v.  Watson,  41  Ark.  309; 
Gates  V.  Steele,  48  Ark.  539,  4  8.  W.  53; 
Robinson  v.  Swearlngen,  55  Ark.  55,  17  S.  W. 
365;  Wllks  v.  Vaughan,  73  Ark.  174,  83  S. 
W.  013.  On  the  other  hand,  if,  at  the  time 
of  the  removal,  there  is  no  present  or  con- 
stant and  abiding  intention  to  return  to  It 
and  preserve  same  as  a  homestead,  then  such 
removal  from  the  land  will  constitute  an 
abandonment  of  it  as  a  homestead. 
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[$]  The  Intent  of  the  owner  will  be  gath- 
ered from  all  the  facts  and  circumstances 
accompanying  his  removal  and  absence  from 
the  homestead,  from  his  express  declarations 
relative  thereto,  from  the  adaptability  of  the 
land  as  a  homestead  according  to  the  own- 
er's views  and  desires,  as  well  as  from  his 
acts  thereafter  and  the  prolongation  of  bis 
absence  therefrom.  Ijewton  v.  Russian,  74 
Ark.  88,  85  S.  W.  407;  Glbbs  v.  Adams,  76 
Ark.  675,  89  8.  W.  1008;  Farmers*  B.  &  L. 
Ass'u  V.  Jones,  68  Ark.  76,  56  S.  W.  1062. 
82  Am.  St  Rep.  280.  While  a  temporary 
change  of  residence  will  not  constitute  an 
abandonment  of  a  homestead,  yet  an  actual 
removal  therefrom  will  result  in  such  an 
abandonment,  unless  there  is  at  the  time  a 
fixed  and  deifinlte  purpose  to  return  to  it  and 
preserve  it  as  a  homestead. 

[4]  The  act  of  March  18,  1887  (Klrby's  Di- 
gest, 8  3901),  providing  that  no  conveyance 
or  other  instrument  affecting  the  homestead 
shall  be  of  any' validity  unless  the  wife  shall 
join  In  the  execution  thereof,  does  not  In  any 
manner  restrict  the  right  of  abandonment 
by  the  owner.  When  be  has  chosen  to  exer- 
cise the  right  of  abandonment,  and  actually 
does  abandon  the  property  which  formerly 
was  his  homestead  it  thereby  becomes  sub- 
ject to  sale  or  other  alienation  without  his 
wife's  concurrence.  Farmers'  B.  &  Ii.  Ass'n 
T.  Jones,  supra.  In  construing  the  above 
act,  this  court  in  the  case  of  SIdway  v.  Law- 
son,  58  Ark.  117,  23  S.  W.  648,  said:  "It 
vested  no  additional  interest  in  the  wife. 
The  husband  could  abandon  the  homestead, 
and  it  would  become  liable  to  his  debts  not- 
withstanding the  act  of  March  18,  1887." 
Newton  v.  Russian,  supra.  In  the  case  of 
Hart  v.  Randolph,  142  111.  521,  32  N.  E.  517, 
it  was  held  that  where  the  husband  and 
family  left  his  former  homestead,  and  there- 
upon sold  and  conveyed  the  property  and 
placed  the  purchaser  in  possession  thereof, 
and  never  returned  or  attempted  to  return, 
nor,  so  far  as  appeared  from  the  testimony, 
claimed  it  as  a  homestead  for  a  number  of 
years  thereafter,  this  clearly  constituted  an 
abandonment  thereof  as  a  homestead.  See, 
also,  Anderson  v.  Kent,  14  Kan.  207;  Nether- 
cutt  V.  Herron  (Ky.)  8  S.  W.  13.  But,  as 
before  stated,  the  abandonment  of  a  home- 
stead by  the  owner  thereof  Is  entirely  a 
question  of  intention  upon  his  p'krt,  and 
must  be  determined  by  the  facts  and  cir- 
cumstances adduced  in  evidence  in  the  case. 
Thompson  on  Homestead  and  Exemptions,  i 
273  et  seq. 

[S]  The  testimony  In  the  case  at  bar  tend- 
ed to  prove  that  in  January,  1908,  the  de- 
fendant removed  from  the  land  which  was 
his  homestead,  and  has  never  returned  to  it. 
The  land  consisted  of  40  acres,  with  a  small 
house  thereon.  At  the  time  of  his  removal, 
there  was  no  chimney  to  the  house,  and  no 
sash  in  the  windows;  and  the  panels  of  the 
doors  had  been  broken  out  and  the  roof 
leaked.     The  well  on  the  place  had  failed 


to  fnmish  water,  and  posts  which  Iiad 
placed  under  the  house  had  rotted  to 
an  extent  that  It  was  in  danger  of  ft 
The  defendant  was  a  white  man,  an 
removing  from  the  land,  placed  a  neg 
possession  of  the  hous^  who  rented  the 
during  the  year  1908.  In  1909  defei 
rented  the  land  to  another  negro,  bu 
house  remained  unoccupied.  In  iSC 
moved  about  16  miles  from  the  place 
some  time  later  moved  to  the  city  of  1 
kana,  which  la  about  three  or  four 
from  the  place.  Here  be  remained  ab 
year,  when  he  moved  to  a  farm  in  tb 
joining  state  of  Texas.  He  spoke  to  ( 
ent  parties  relative  to  selling  the  land 
to  his  sale  thereof  to  the  plaintiff,  and 
ed  that  bis  wife  would  not  live  on  the 
because  there  was  no  water  there,  and 
she  desired  to  move  to  Texas.  It  ap 
that  bis  wife  also  made  this  declar 
During  aU  the  time  since  bis  remo%-t 
f  endant  has  evinced  no  Intention  of  reta 
to  the  land,  either  by  word  or  act.  Alt! 
he  stated  In  his  testimony  that  be  <: 
the  land  as  his  homestead,  he  did  not  t 
either  that  it  was  bis  intention  to  retv 
the  land  and  preserve  It  as  a  bomeste 
the  time  that  he  removed  therefrom,  oi 
he  entertained  any  such  intention  at 
time  since  said  removal. 

The  testimony  tends  further  to  prove 
in  March,  1910,  after  he  had  entered 
the  contract  of  sale  of  the  land  wltl 
plaintiff,  he  placed  the  plaintiff  in  p 
slon  thereof,  who  with  this  knowledge 
lasting  improvements  upon  the  land.  1 
original  answer  filed  In  this  case,  be  re 
the  action  instituted  by  the  plaintiff  i 
upon  the  ground  that  tite  land  was  sol 
a  cash  consideration  which  bad  not 
paid,  and  he  did  not  therein  set  up  as 
fense  the  invalidity  of  the  sale  by  rees 
the  land  being  bis  homestead.  Subseqi 
he  filed  an  amended  answer  in  whU 
made  this  defense. 

We  have  carefully  examined  the  testl 
in  this  case,  and  we  have  come  to  th( 
elusion  that  it  sufBciently  shows  that 
the  defendant  moved  from  the  land  in 
be  bad  no  present  Intention  of  return! 
the  same,  or  of  preserving  It  as  a  home 
that  since  his  removal  he  has  not,  b; 
declaration  or  act,  evinced  any  intent! 
returning  to  the  land  or  preservLug  It 
homestead.  And  we  are  convinced  tlu 
finding  of  the  chancellor  that  the  defe 
had  abandoned  the  land  as  a  homestea< 
or  to  the  time  be  entered  into  the  coi 
for  the  sale  thereof  to  the  plaintiff  1 
against  the  clear  preponderance  of  tb( 
dence. 

It  follows  that  this  finding  of  the  chi 
lor,  according  to  the  repeated  rulings  ol 
court,  should  not  be  disturbed.  The  d 
is  accordingly  affirmed. 

KIRBT,  J.,  dissents. 


Digitized  by 


Google 


Art) 


FEKDESOBASS  T.  LANX-AIiLEaT 


507 


PBNI>E!R6RASS  t.  IiANE>-ALIiEN. 
(Supreme  Court  of  Arkansas.    Nov.  20,  1911.) 

1.  EviDBNCE  (I  159*)— Best  Evidince— Bn- 
TBIE8  IN  Probate  Recobos. 

Where  the  records  of  a  probate  court  were 
in  evidence  in  an  action  to  foreclose  a  mortgage, 
bnt  did  not  show  any  dischatKe  of  plaintiff  as 
executrix  nnder  the  will  by  which  she  claimed, 
testimony  of  the  probate  clerli  was  competent 
to  show  that  there  were  no  further  record  en- 
tries after  that  of  a  certain  date,  and  that  two 
years  bad  elapsed  from  that  date  to  the  time 
of  trial. 

[E^.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {|  471,  474;    Dec.  Dig.  i  159.*] 

2.  ExEOrTOBS  AND  Aduinistrators  (i  427*) 
— AonoNS— Pebbonai,  ob  Representative 
Capacitt. 

Where  the  probate  records  show  that  no 
debts  were  ever  probated  against  the  estate  of 
a  mortgagee,  and  that  the  plaintiff  in  an  action 
to  foreclose  the  mortgage  was  the  sole  legatee 
under  the  will,  plaintiff  as  executrix  had  no 
contingent  interest  in  the  estate,  and  the  action 
was  properly  brought  in  her  capacity  as  legatee. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  1666-1672; 
Dec.  Dig.  S  427.*] 

3.  Appeal  and  Ebbob  (§  926*)— Pbesuuption 
—Evidence  Considered. 

The  chancellor  in  an  action  to  foreclose  a. 
mortgage  is  presumed  to  have  considered  only 
competent  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
B)rror,  Cent.  Dig.  f  3742;   Dec.  Dig.  §  926.*] 

4.  Afpeai,  and  Ebbob  (§  1036*)— Review— 
Habkless  Ebbob— Pasties. 

Where  no  debts  were  proved  against  the  es- 
tate of  a  mortgagee  during  the  time  in  which 
they  might  have  been  legiQly  proved,  the  fact 
that  in  an  action  to  foreclose  the  mortgage 
plaintiff,  who  was  sole  legatee  under  the  will, 
sued  in  her  individual  capacity  and  not  as  ex- 
ecutrix, is  not  prejudical. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4069-4074;  Dec.  Dig.  $ 
1036.*] 

Appeal  from  Carroll  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  Ida  V.  Lane-Allen  against  Fred 
B«)le8,  C.  W.  Pendergrass,  and  another  to 
foreclose  a  mortgage.  Decree  for  plaitatiff, 
and  defendant  Pendergrass  appeals.  Af- 
firmed. 

On  the  15th  day  of  October,  1903,  Laura 
And  Fred  Boles  executed  to  Peter  Lane  their 
promlssorj'  note  for  the  sum  of  $850,  due  one 
year  from  date,  and  also  executed  a  mort- 
sage  on  certain  town  lots  in  the  city  of  Eu- 
rel£a  Springs  to  secure  same.  Peter  Lane 
died  in  April,  1906,  and  by  his  last  will  and 
testament  his  widow,  Ida  V.  Lane,  became 
the  owner  of  said  mortgage.  On  the  19th 
day  of  June,  1909,  she  filed  a  bill  In  the 
chasceiy  conrt  against  Laura  and  Fred  Boles 
to  foreclose  the  mortgage.  Subsequently  she 
learned  that  they  had  conveyed  the  property 
to  G.  W.  Pendergrass,  and  he  was  made  a 
party  defendant  to  the  suit.  The  will  of 
Peter  Lane  was  exhibited  for  probate  to  the 
clerk  in  vacation,  and  the  clerk  received  the 
probate  thereof   in  common   form.     Ida  Y. 


Lane  was  the  sole  legatee  under  the  will,  and 
was  appointed  the  executrix  thereof.  At  the 
July  term,  1906,  of  the  probate  court,  the 
action  of  the  clerk  in  admitting  the  will  to 
probate  was  duly  confirmed  by  the  court. 
The  subsequent  records  of  the  court  in  re- 
gard to  the  administration  of  the  estate 
were  introduced  in  evidence.  These  records 
contain  nothing  except  orders  for  continu- 
ances until  the  April  term,  1908.  At  this 
term  a  citation  was  issued  to  the  executrix 
to  show  cause  why  she  had  not  reported. 
At  the  July  term,  1908,  the  record  shows  that 
the  matter  was  continued  until  the  next  term 
of  the  court  Ida  V.  Lane  testifies  that  her 
husband  owed  no  debts  when  he  died,  and 
that  the  probate  court  discharged  her  as  ex- 
ecutrix of  the  last  will  and  testament  of 
Peter  Lane  deceased.  E.  M.  Bare,  deputy 
county  and  probate  clerk,  testified  that  Ida 
V.  lijuie  received  her  discharge  from  the  pro- 
bate court,  but  the  order  was  never  entered 
of  record.  He  also  testified  that  there  is 
no  other  entry  of  record  after  that  of  July 
31,  1908,  and  that  for  the  last  two  years  the 
records  of  the  probate  court  do  not  show 
that  any  proceedings  were  had  In  reference 
to  said  estate.  The  chancellor  rendered  a 
decree  foreclosing  the  mortgage,  and  the  de- 
fendant Pendergrass  alone  has  appealed. 

Walker  &  Walker,  for  appellant.  Charles 
D.  James,  (or  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  not  contended  by  the  defendant  Pender- 
grass that  either  he  or  his  codefendants  have 
paid  the  note.  He  relies  for  a  reversal  of 
the  decree  on  the  ground  that  the  discharge 
of  the  executrix  cannot  be  established  by  oral 
evidence,  and  that  the  action  should  have 
been  brought  by  Ida  V.  Lane,  as  executrix, 
instead  of  in  her  own  name.  This  may  be 
conceded  as  an  abstract  proposition  of  law, 
and  still  the  plaintiff  was  entitled  to  a  decree 
of  foreclosure  under  the  facts  of  this  case. 

[1  ]  The  records  show  that  the  will  was  ad- 
mitted to  probate,  and  the  plaintiff  appointed 
executrix  on  the  9th  day  of  May,  1906.  She 
was  the  sole  legatee  under  the  will,  and  testi- 
fied that  no  part  of  the  mortgage  debt  has 
ever  been  paid.  All  the  records  of  the  pro- 
bate court  were  introduced  in  evidence,  and 
it  does  not  appear  that  any  claims  were  ever 
probated  against  the  estate.  While  the  testi- 
mony of  the  clerk  was  not  competent  to  prove 
the  discharge  of  the  executrix,  it  was  com- 
petent to  show  by  him  that  there  were  no 
further  record  entries  after  that  of  July  31, 
1908,  and  that  two  years  had  elapsed  from 
that  time  to  the  time  at  which  the  clerk  was 
testifying. 

[2,  3]  Hence,  it  may  be  said  that  the  pro- 
bate records  show  that  no  debts  were  ever 
probated  against  the  estate,  and  that  the 
plaintiff  was  the  sole  legatee  under  the  will. 
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and  the  chancellor  Is  presumed  to  have  con- 
sidered only  competent  testimony.  Therefore 
it  is  apparent  that,  if  the  administration 
might  be  still  considered  open,  the  executrix 
has  no  contingent  Interest  in  the  estate. 
Reed  v.  Ash,  30  Ark.  776. 

[4]  There  being  no  debts  probated  against 
the  estate  during  the  time  in  which  they 
might  have  been  legally  exhibited  and  the 
plaintifT  being  the  sole  legatee  under  the  will, 
it  could  make  no  dlfFerence  to  the  defendant 
whether  she  brought  suit  as  executrix,  or  in 
her  individual  capacity.  It  Is  well  settled 
that  this  court  will  not  reverse  for  errors 
that  are  not  prejudicial  to  the  rights  of  the 
party  appealing. 

The  decree  will  be  affirmed. 


FREEMTER  et  al.  v.  INDTTSTRTAIi  MUT. 

INDEMNITY  CO. 
(Supreme  Court  of  Arkansas.     Nov.  6,  1911.) 

1.  iMStTBARCE  (|  699*)— MUTUAI.  BENETIT  SO- 
CIETIES—ReINSXTBANCE  CONTBAOTS— VALIDI- 
TT. 

A  mutual  benefit  society  organized  under 
Kirby's  Die.  {  937  et  seq.  could  validly  use  a 
reserve  fund  created  by  by-law  in  procuring  re- 
insurance of  its  policies  in  an  independent  stock 
company  under  a  resolution  adopted  by  the 
stockholders  of  the  society,  e8i)ecially  since  the 
reinsurance  contract  had  been  executed  by  all 
but  a  few  of  the  13,000  policy  holders,  and  the 
dissenting  policy  holders  are  permitted  to  re- 
ceive a  Justly  proportionate  share  of  the  reserve 
fund  in  lieu  of  reinsurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  e99.»] 

2.  Ihsukancb  (§  708*)— Appointment  or  Re- 

CBIVEB— MUTUAI.  BERERT  SOCIETIES. 

Appointment  of  a  receiver  for  a  mutual 
benefit  society  organized  under  Kirby's  Dig.  f 
937  et  seq.,  on  its  practical  dissolution  by  rein- 
surance of  its  policies  by  a  stock  company  under 
authority  of  nearly  all  of  the  13,000  policy  hold- 
ers, was  properly  refused;  the  dissenting  policy 
holders  having  been  awarded  a  justly  propor- 
tionate share  of  the  as&ets  in  lieu  of  reinsurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1845;  Dec.  Dig.  f  708.*] 

Kirby,  J.,  dissenting. 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Martineau,  Chancellor. 

Action  by  A.  M.  Freemyer  and  others 
against  the  Industrial  Mutual  Indemnity 
Company.  From  the  decree,  Freemyer  and 
other  plaintiffs  appeal.    Affirmed. 

Chamberlln  &  Townsend,  for  appellants. 

Mcculloch,  C.  J.  [1,  2]  The  industrial 
Mutual  Indemnity  Company  was  In  the  year 
1000  organized  under  the  statutes  of  this 
state  authorizing  the  incorporation  of  as- 
sociations "for  benevolent  purposes  or  for 
the  mutual  benefit  of  its  members."  Kirby's 
Digest,  I  937  et  seq.  This  statute  provides 
that  "no  profits  or  dividends  shall  ever  be 
declared  or  paid  under  this  act;  provided, 
dividends  may  be  paid  to  the  amount  of  mon- 


ey paid  In  by  the  stockholders  on  the! 
spectlve  jshares."  Kirby's  Digest,  ( 
The  purpose  of  the  organization  wt 
issue  policies  of  life,  health,  and  acddei 
surance  to  its  members  on  a  mutual 
the  character  of  the  business  to  be  wt 
known  as  "industrial  Insurance."  The 
ness  of  this  company  was  successfully 
ducted  from  year  to  year  until  It  att 
considerable  proportions;  there  being  s 
time  of  the  occurrences  which  form  the 
of  the  present  controversy  about  13,00( 
ley  holders  or  members,  and  an  accumt 
reserve  fund  amounting  to  about  $2 
which  constituted  the  total  assets  ol 
company.  This  reserve  was  accumv 
pursuant  to  the  following  by-law  adopt 
the  outset  by  the  association  as  a  part 
working  plan,  to  wit:  "This  company 
accumulate  and  hold  as  rapidly  as  the 
ness  of  the  company  will  perinlt  a  re 
or  emergency  fund,  which  shall  be  sa( 
kept  to  pay  alone  its  policy  contracts  to 
bers  that  may  become  due  at  any  tli 
case  the  current  or  ordinary  fund  of  the 
pany  Is  Insufficient  to  meet  the  same, 
reserve  fund  shall  be  the  same  as  the 
of  Arkansas  require  of  regular  legal  re 
life  insurance  companies."  At  the  a 
meeting  of  stockholders  In  1909,  a  plai 
proposed  to  organize  an  independent 
company  for  the  purpose  of  doing  the 
character  of  business,  and  a  resolutloi 
passed  authorizing  this  to  be  done.  I 
thought  by  the  managing  officers  of  th« 
pany  that  It  had  reached  the  limit  t 
volume  of  business,  and  that  to  orgai 
new  company  on  a  stock  basis  would  m 
possible  to  do  a  much  larger  and  safer 
ness  and  to  extend  operations  beyon 
limits  of  the  state.  The  plan  was  to  orj 
a  new  company,  with  an  authorized  capl 
1200,000,  of  which  $100,000  was  to  b< 
scribed  and  paid  in,  the  amount  of  |i 
was  to  be  offered  at  par  to  policy  hi 
of  the  old  company  in  proportion  to  tb< 
eral  amounts  of  their  policies,  and  tl 
mainder  to  be  sold  to  any  takers  at  a  pre 
of  60  percent,  above  par  value.  The  n 
ganlzation  was  effected  under  the  name 
Arkansas  Life  Insurance  Company,  an 
requisite  amount  of  stock  was  sold  and 
for  according  to  the  plan  outlined, 
officers  of  the  new  company  were  the 
individuals  wbo  were  officers  of  th( 
company.  At  the  annual  meeting  o 
stockholders  of  the  old  company  in  Jai 
1911,  the  new  company  being  then  du 
ganized  according  to  law  and  ready  for 
ness,  the  following  resolution  was  ad( 

"Resolved,  by  the  policy  holders  of  tl 
dustrlal  Mutual  Indemnity  Company,  i 
nual  meeting,  as  aforesaid: 

"(1)  That  the  board  of  directors  o 
Industrial  Mutual  Indemnity  Compai 
and  they  are  hereby  authorized,  empo'' 
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and  instructed  to  enter  into  a  reinsurance 
agreement  wttb  tbe  said  Arkansas  Life  In- 
Barance  Oompany,  whereby  tbe  said  Arkan- 
las  Life  Insurance  Company  agrees  to  as- 
sume all  insurance,  risks,  and  all  otber 
obligations  covered  by  or  embodied  in  the 
policies  of  insurance  by  and  in  force  in  the 
said  Industrial  Mutual  Indemnity  Company, 
together  with  any  and  all  other  debts  and 
liabilities  outstanding  against  the  Industrial 
Mutual  Indemnity  Company. 

"(2)  That,  when  the  said  reinsurance 
agreement  is  executed,  the  said  directors  of 
the  said  Indnstrlal  Mutual  Indemnity  Com- 
pany are  hereby  authorized,  empowered  and 
instructed  to  transfer  to  the  said  Arkansas 
Life  Insurance  Company  all  existing  and 
outstanding  contracts  of  insurance,  together 
with  all  assets.    *    •    * 

"(3)  That  the  said  directors  are  hereby 
authorized,  empowered  and  instructed  to  use 
their  own  Judgment  as  to  the  proper  time 
and  method  of  making  the  said  transfer, 
provided  the  same  shall  be  made  at  such 
time  and  in  such  manner  as  In  their  Judg- 
ment will  be  to  the  best  interest  of  the  pol- 
icy holders  of  the  said  Industrial  Mutual 
Indemnity  Company." 

Pursuant  to  the  above  resolution,  the 
board  of  directors  of  the  old  company  enter- 
ed into  a  contract  with  the  Arkansas  Life 
Insurance  Company,  whereby  the  latter  took 
over  the  assets  of  the  old  company,  and,  in 
consideration  thereof,  undertook  to  reinsure 
all  policies  of  tbe  old  company  then  In  force, 
and  to  assume  all  its  debts  and  liabilities. 
The  assets  of  the  old  company  at  that  time 
amounted  to  $20,553.07,  having  been  recently 
reduced  by  losses  in  business  caused  by  in- 
roads made  by  a  rival  company  which  had 
secured  the  services  of  the  corps  of  soliciting 
agents  of  this  company.  This  amount  was, 
according  to  tbe  evidence  in  the  case,  less  than 
the  sum  necessary  to  procure  reinsurance  of 
tbe  company's  policies  in  any  other  reputable 
stock  insurance  company.  The  plaintiff,  A. 
M.  Freemyer,  who  was  a  policy  holder  In  the 
Industrial  Mutual  Indemnity  Company  and 
bad  been  a  soUcltiug  agent  for  that  company 
until  he  went  over  to  a  rival  company  at  the 
time  mentioned  above,  Instituted  this  action 
In  tbe  chancery  court  of  Pulaski  county 
against  the  Industrial  Mutual  Indemnity 
Company  and  its  principal  officers,  W.  W. 
Hurst,  H.  H.  Julian,  and  O.  Strickland,  to 
restrain  said  transfer  of  assets  to  the  Arkan- 
sas Life  Insurance  Company.  It  Is  alleged, 
In  substance,  that  said  oflScers  of  the  com- 
pany were  grossly  mismanaging  its  business 
and  affairs,  and  were  fraudulently  attempting 
to  divert  the  assets  of  the  company  by  trans- 
ferring the  same  to  the  Arkansas  Life  In- 
anrance  Company  without  the  consent  of  the 
stockholdera.  Subsequently  12  other  policy 
holders  appeared  In  the  action,  and  on  their 
notion  were  Joined  as  parties  plaintiff.  Sub- 
stantlaUy  aU  of  the  other  13,000  policy  hold- 
ers accepted  the  terms  of  the  reinsurance 


contract,  and  surrendered  their  several  pol- 
icies for  the  purpose  of  having  a  reinsurance 
slip  attached  thereto.  Said  defendants.  In- 
dustrlal  Mutual  Indemnity  Company  and  its 
officers,  answered  the  complaint,  denying 
said  allegations  as  to  mismanagement  or 
fraudulent  transfer  of  assets,  and  alleged  that 
said  transfer  had  been  made  upon  due  author- 
ity of  the  stockholders  as  hereinbefore  recited. 
The  Arkansas  Life  Insurance  Company  filed 
an  interplea  setting  forth  its  Interest  in  the 
litigation  by  reason  of  said  reinsurance  con- 
tract and  acquisition  of  the  assets  of  tbe 
Industrial  Mutual  Indemnity  Company  under 
said  contract  It  offered  to  pay  any  amount 
which  the  court  should  find  to  be  due  said 
plaintiffs,  if  anything,  out  of  the  assets  of 
the  old  company.  The  plalntlffa  then  filed  a 
supplemental  complaint  and  reply  to  the  In- 
terplea of  the  Arkansas  Life  Insurance  Com- 
pany, concluding  with  a  prayer  that  tbe  con- 
tract between  the  Industrial  Mutual  Indem- 
nity Company  and  the  Arkansas  Life  Insur- 
ance Company  be  canceled,  and  that  a  re- 
ceiver be  apiwlnted  to  take  charge  of  the 
restored  assets  of  the  former  company,  and 
to  carry  out  tbe  further  orders  of  the  court 
with  respect  thereto.  Testimony  was  taken 
in  the  case,  and,  on  final  hearing,  the  chan- 
cellor denied  the  prayer  of  the  complaint  for 
an  injunction  and  for  the  appointment  of  a 
receiver,  and  found  that  the  plaintiffs  were 
entitled  to  their  proportions  of  tbe  assets 
of  the  old  company  which  constituted  the 
reserve  under  the  by-laws  and  rendered  a 
decree  therefor  as  follows:  To  A.  M.  Free- 
myer 58.22;  Pearl  Freemyer  $.93;  Nellie 
Freemyer  |9.74;  Viola  Smith  fl9;  Josephine 
Cameron  $.68;  A.  B.  Cameron  $5.12;  J.  L. 
Cameron  $5.02;  Jewell  Cameron  $5.20;  B.  L. 
Scott  $29.70;  D.  L.  Ewell  $7.89;  Viola  Ewell 
$7.28;  and  Jeff  Stanley  $4.54.  Pour  of  the 
plaintiffs,  after  the  rendition  of  the  decree, 
elected  to  accept  the  reinsurance  contract  of 
the  Arkansas  Life  Insurance  Company,  in- 
stead of  the  amounts  awarded  to  them  out  of 
the  reserve,  and  the  otber  plaintiffs  appealed 
to  this  court. 

It  is  contended  here  by  counsel  for  plain- 
tiffs that,  under  the  record  made,  "the  con- 
tract should  be  rescinded  and  a  receiver  ap- 
pointed to  take  charge  of  the  defendant  com- 
pany and  its  assets,  to  reorganize  It,  or.  If 
It  is  found  so  badly  disorganized  as  to  war- 
rant that,  its  affairs  be  wound  up  according 
to  the  statute  and  its  assets  distributed 
among  the  rightful  owners."  Tbe  argument 
of  counsel  has  taken  a  much  broader  range 
than  we  deem  It  necessary  to  cover  in  decid- 
ing this  case  upon  its  merits,  as  we  do  not 
think  the  general  subject  of  the  power  of  a 
corporation  of  this  kind  to  merge  Inself  into 
or  consolidate  with  another  or  to  reorganize 
Itself  Into  a  new  company  is  involved.  Tbe 
reserve  fund,  which  constituted  the  so-called 
assets  of  the  company  and  which  was  ac- 
cumulated, not  under  an  express  statute  au- 
thorizing it  but  under  a  by-law  of  the  com- 
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paov,  could  be  used  in  procuring  reinsurance 
upon  tbe  same  authority  which  provided  for 
the  accumulation  of  the  fund,  vis.,  the  stock- 
holden  acting  through  a  majority  thereof. 
There  to  nothing  in  the  statute  wMch  ex- 
pressly or  by  implication  forbids  the  use  of 
accumulated  funds  in  reinsuring  policies,  nor 
was  It  Inconsistent  with  the  company's  plan 
to  use  the  fund  foe  that  purpose.  The  fund 
being  a  voluntary  accumulation  under  the  by- 
laws, we  cannot  see  bow  a  limitation  can  t>e 
placed  on  the  power  of  the  company,  under 
the  direction  of  the  majority  of  the  stock- 
holders, to  use  it  for  any  legitimate  purpose 
in  the  protection  of  policy  holders.  The  con- 
tract for  reinsurance  has  been  fully  executed 
and  accepted  by  the  large  body  of  policy 
holders,  all  save  the  few  dissenting  plaintlfts. 
The  old  company  has  ceased  to  do  business, 
and  its  tangible  assets  are  gone,  having  been 
used  in  paying  for  reinsurance.  It  Is,  for  all 
practical  purposes,  dead,  and  cannot  be  re- 
habilitated by  any  action  of  the  court  Noth- 
ing could  be  accomplished  by  the  appoint- 
ment of  a  receiver,  and  in  this  situation  the 
court  can  do  that  which  works  out  substan- 
tial Justice  to  all  Interested  parties.  This  the 
chancellor  did  by  awarding  to  the  plaintiffs 
a  Justly  proportionate  share  of  the  reserve- 

The  practical  dissolution  of  the  old  com- 
pany having  been  effectuated  beyond  the 
power  of  the  court  to  prevent  it,  the  remain- 
ing question  is  only  one  as  to  the  remedy  of 
dissenting  stockholders;  and,  as  said  by  the 
Missouri  Supreme  Court  in  a  recent  case, 
when  "the  case  turns  on  a  question  of  rem- 
edy, the  court  applies  the  law  ex  sequo  et 
bono,  with  due  regard  to  the  rights  of  the 
plaintiff,  and  also  with  due  regard  to  the 
rights  of  the  defendants  and  others  whose 
Interests  may  have  become  involved."  Tan- 
ner V.  liindell  By.  Co.,  180  Mo.  1,  79  8.  W. 
155,  103  Am.   St  Rep.  534. 

The  same  principle  was  clearly  announc- 
ed by  the  Maryland  Court  of  Appeals  In  a 
case  which  involved  the  distribution  of  the 
fund  of  a  corporation  which  had  been  improp- 
erly transferred  to  another  corporation  with 
the  consent  of  a  large  majority  of  the  stock- 
holders and  the  appointment  of  a  receiver 
was  asked  to  wind  up  the  affairs  and  distrib- 
ute the  fund.  The  court  said:  "We  are  of 
opinion  that  the  rights  of  all  parties  may  be 
disposed  of  in  a  court  of  equity  without  re- 
gard to  the  validity  of  the  agreement  and 
transfer.  Whether  void  or  not  they  have 
been  so  far  executed  that  it  would  be  im- 
possible to  place  the  parties  in  statu  quo. 
If  a  mistake  was  made  by  the  association 
and  the  railroad  company  In  the  method 
adopted  to  wind  up  the  former,  and  if,  as 
we  have  seen,  20,000  of  the  21,000  members 
of  the  dissolved  corporation  ratified  and  con- 
firmed the  supposed  error  because  it  was 
clearly  to  their  benefit  to  do  so,  as  is  the 
case  here,  the  assignee  of  the  assets  of  the 


dissolved  corporation  la  already  In  a 
of  equity,  admitting  its  entire  responsl 
to  account  for  the  same,  as  the  court 
order,  and  has  shown  that  it  i>  readj 
able  to  give  ample  security  for  the  pa] 
of  any  sum  of  money  the  appellee  mt 
entitled  to,  we  see  no  reason  why,  a 
case  now  stands,  the  defendant  shouli 
be  allowed  and  required,  as  trustee,  to 
with  the  appellee  and  those  In  like  po 
with  him  in  such  manner  as  the  court 
direct"  Baltimore  &  Ohio  R.  R.  C 
Cannon,  72  Md.  493,  20  AU.  123. 

It  is  quite  clear  from  the  evidence 
the  organization  of  the  new  company 
intended  to  be  for  the  best  interests  o 
policy  holders  in  the  old  company,  and 
the  change  was  fairly  accomplished  tvI 
fraud  or  Intentional  disregard  of  the  i 
of  any  one.  It  should  be  added  to  wt 
already  said  that  the  testimony  wholly 
to  sustain  the  charge  of  mismanageme 
bad  faith  on  the  part  of  the  officers  o 
company. 

We  conclude  that  the  chancellor  wai 
rect  In  refusing  to  appoint  a  receiver, 
that  he  awarded  to  plaintiffs  all  the 
to  which  they  were  entitled  after  h 
refused  to  accept  the  terms  of  the  rei 
ance  contract 

Decree  affirmed. 

HART,  J.,  concurs  In  the  Judgment. 
BY,  J.,  dissents. 


GERMAN   INV.    GO.    v.    WE8TBR0< 
(Supreme  Court  of  Arkansas.     Nov.  27,  : 

JUSTICKS  OF  THE  PeaCK  (§  84*>— APPKAS. 

By  filing  an  affidavit  and  oond  for  a 
from  a  justice's  Judgment,  defendant  app< 
precluding  objection  to  service  of  summons 
him  In  another  county. 

[Ed.  Note.— For  other  cases,  see  Justii 
the  Peace,  Cent  Dig.  |§  266-278;    Dec 

Appeal  from  Circuit  Court,  Pulaski  < 
ty;  Guy  FnIk,  Judge. 

Action  by  the  German  Investmat 
pany   against  J.   F.   Westbrook.     Judg 
dlamlssing  the  cause,  and  plaintiff  ap] 
Reversed  and  remanded. 

W.  Tucker,  for  appellant 

FBAUENTHAL,  3.  This  was  an  a 
instituted  by  the  German  Investmoit 
pany,  the  plaintiff  below,  the  assignee 
note,  against  J.  F.  Westbrook,  the  m 
and  D.  R.  Miller,  the  payee  and  lnd4 
thereof.  The  suit  was  instituted  befon 
of  the  Justices  of  the  peace  of  Pulaski 
ty,  in  the  township  where  D.  R.  Millei 
of  the  defendants,  resided,  and  summon 
J.  F.  Westbrook,  the  other  defoidukt, 
issued  to  the  constable  of  Prairie  co 
where  he  resided,  and  service  thereof 
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dal;  made  upon  blm  there,  In  pursuance  of 
section  4558  ot  Kirby's  Digest.  On  the  re- 
turn day  of  the  summons  against  both  de- 
fendants, neither  made  defense  to  the  suit. 
Judgment  by  confession  was  rendered  by  the 
Justice  of  the  peace  against  defendant  Mil- 
ler, and  by  default  against  defendant  West- 
brook.  Four  days  thereafter,  defendant 
Westbrook  filed  with  said  Justice  of  the 
peace  an  affidavit  and  bond  for  appeal  to 
tbe  circuit  court  from  said  Judgment.  The 
transcript  was  duly  lodged  in  the  circuit 
court,  which,  upon  motion,  "quashed  the 
sendee  of  summons  had  herein"  on  said 
Westbrook.  and  adjudged  that  the  cause  as 
to  him  should  be  dismissed.  From  this  Jndg- 
lueut  of  dismissal,  the  plaintiff  has  appealed. 

The  filing  of  the  affidavit  and  bond  for  ap- 
peal by  Westbrook  was  such  a  substantial 
act  as  to  constitute  an  appearance  by  him 
to  the  suit,  and  gave  Jurisdiction  over  his 
person  to  the  circuit  court  upon  the  appeal. 
Whether  oi  not  service  of  the  summons  upon 
blm  in  Prairie  county,  issued  upon  a  suit  in- 
stituted against  him  in  a  county  not  of  his 
residence,  was,  under  the  circumstances  of 
this  case,  authorized  by  statute,  the  defend- 
ant Westbrook  made  himself  a  party  to  the 
proceeding  by  the  act  of  filing  his  affidavit 
and  bond  for  appeal,  and  could  not  thereaft- 
er object  to  the  Jurisdiction  which  the  clr- 
mit  court  by  this  act  acquired  over  IiIb  per- 
son. When  the  transcript  was  duly  lodged 
In  the  circuit  court,  that  court  obtained  Ju- 
risdiction over  the  subject-matter  of  the  suit 
and  the  person  of  the  defendant  Westbrook. 
He  could  not  then  object  in  the  circuit  court 
to  the  want  of  service  of  summons  upon  him 
In  the  Justice  of  the  peace  court  He  was 
precluded  from  raising  the  question  as  to 
whether  be  had  been  properly  Served  with 
summons  in  the  Justice  of  the  peace  court  by 
the  appeal  which  he  prosecuted  therefrom  to 
the  circuit  court  Garden  v.  Bailey,  87  Ark. 
230,  112  S.  W.  743;  Kansas  City  So.  &  M. 
B.  Co.  ▼.  Snmmers,  46  Ark.  296;  Hopkins  v. 
Harper,  46  Ark.  251;  HoUoway  v.  Holloway, 
85  Ark.  431,  108  S.  W.  837;  Ball  v.  Kuyken- 
daU,  2  Ark.  196;  McKee  v.  Murphy,  1  Ark. 
56. 

The  court,  therefore,  erred  in  ordering  the 
cause  dismissed  on  account  of  any  alleged 
improper  service  of  the  summons  on  West- 
brook. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  new  trial. 


STU'lTQART  &  R.  B.  It  CO.  v.  KOOOUREK 

et  al. 
(Supreme  Court  of  Arkansas.     Nov.  20,  l&ll.) 

1.  EmnENT  Domain  (§S  96,  203*)— Evidenck 
(S  497*)— AcQxnsiTiON  of  Land  foe  Rail- 
BOAD  Right  of  Wat— Damages. 

The  elements  which  must  be  considered  in 
determining  the  compensation  for  the  taking  of 


land  for  a  railroad  right  of  way  include  the  in- 
jury to  the  owner's  remaining  land,  in  view  of 
the  location  and  condition  of  the  land ;  and 
evidence  of  the  condition  of  the  land  not  taken 
and  the  purpose  for  which  the  same  was  used, 
and  the  opinion  of  witnesses  as  to  the  damages 
to  the  land  not  appropriated,  are  admissible  to 
determine   the   comi>ensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  245-249:  Dec.  Die.  §§  96, 
203;*  Evidence,  Cent  Dig.  it  2285-2288;  Dec. 
Dig.   S  497.»] 

2.  Eminent    Domain    (   262*)  — Amount    of 

Compensation — ^Evidence. 

Where,  in  proceedings  to  condemn  land  for 
a_  railroad  right  of  way,  the  evidence  was  con- 
flicting on  the  question  of  injury  to  the  land 
not  appropriated,  a  verdict  for  a  less  sum  than 
the  amount  of  damages  testified  to  by  many 
witnesses  will  not  be  disturbed  as  excessive. 

[E3d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  262.*] 

Appeal  from  Circuit  Court,  Prairie  County; 
Eugene  Lankford,  Judge. 

Proceedings  by  the  Stuttgart  &  Rice  Belt 
Railroad  Company  to  condemn  a  right  of 
way  through  the  lands  of  Frank  Kocourek 
and  another.  From  a  Judgment  fixing  com- 
pensation, the  company  appeals.    Affirmed. 

The  railroad  company  ffied  a  petition  in 
the  Southern  district  of  Prairie  circuit  court, 
to  condemn  a  right  of  way  through  ICO  acres 
of  lands  la  Prairie  county,  the  property  of 
Frank  and  Anna  Kocourek.  They  answered 
that  tlie  land  actually  taken  was  7  acres,  of 
the  value  of  $350,  and  tbat  the  building  of 
the  road  damaged  the  market  value  of  their 
land  $1,000;  that  it  was  good  rice  land,  and 
that  because  of  the  building  of  the  road 
across  It,  It  could  not  be  used  for  cultivation 
of  rice,  without  two  pumping  stations,  which 
would  cost  $2,500;  that  the  crop  on  the  right 
of  way  taken,  when  the  road  was  built  was 
of  the  value  of  $100,  and  the  shade  trees 
thereon  another  $100;  and  that  they  incur- 
red $15  expense  in  keeping  the  cattle  out  of 
their  field,  while  the  railroad  was  being  con- 
structed. They  prayed  judgment  for  $4,080 
damages.  It  was  agreed  that  the  right  of 
way  occupied  and  consumed  7  acres  of  the 
tract  of  land.  The  testimony  tends  to  show 
that  the  entire  tract  of  land  was  fenced  with 
barbed  wire  fences,  and  had  a  good  house, 
bam,  milk  house,  and  cow  shed  upon  it;  that 
30  acres  in  the  northwest  comer,  upon  which 
the  Improvements  were  located  and  defend- 
ants resided,  were  In  cultivation;  that  the 
railroad  runs  diagonally  across  the  west  80 
acres,  leaving  40  acres  of  the  land  west  of 
the  railroad  and  120  acres  east  of  it;  that 
the  land  east  of  the  railroad  was  being  used 
as  a  pasture  and  for  cutting  hay,  no  part  of 
it  being  in  cultivation;  that  only  one  cross- 
ing of  the  railroad  track  was  made,  and  that 
on  the  north  line  of  the  tract  of  land,  and 
the  right  of  way  was  fenced  through  it. 
Many  witnesses  testified,  variously  estimat- 
ing the  damage  on  account  of  the  taking  of 
the  said  property,  from  the  value  of  the  7 
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Acres  at  |35  per  acre  to  $2,000  aa  a  general 
farming  proposition,  and  on  up  to  $4,000; 
the  damage  thereto  being  considered  wltta 
reference  to  its  adaptability  for  rice  culture. 
Lands  in  the  vicinity  were  shown  to  have 
sold  for  $35  per  acre,  and  some  of  the  wit- 
nesses testified  that  the  damages  amounted 
to  $10  or  $15  per  acre  for  the  entire  tract 
The  court  instructed  the  Jury,  and  they  re- 
turned a  verdict  assessing  the  damages  at 
$1,500,  and  from  the  Judgment  the  railroad 
appealed. 

J.  H.  Harrod,  0.  B.  Thweatt,  and  John  I* 
Ingram,  for  appellant  Manning  &  Emerson, 
for  appellees. 

EIBBT,  J.  (after  stating  the  facts  as 
above).  [1]  The  appellant  contends  that 
the  scope  of  the  inquiry  as  to  the  damages 
permitted  by  the  court  in  the  introduction 
of  the  testimony  and  Its  instructions  to  the 
Jury  was  entirely  too  large,  without  definitely 
pointing  out  wherein,  and  that  the  damages 
allowed  are  excessive. 

In  Ballway  v.  Woodruff,  49  Ark.  381,  391. 
6  8.  W.  792,  794  (4  Am.  St  Bep.  51),  the 
court  said:  "As  a  general  guide  to  the  range 
which  the  testimony  should  be  allowed  to  as- 
sume, we  think  it  is  safe  to  say  that  the 
landowner  should  be  allowed  to  state,  and 
have  his  witnesses  state,  every  fact  concern- 
ing the  property  which  he  would  naturally  be 
supposed  to  adduce  in  order  to  place  it  in  an 
advantageous  light  if  he  were  attempting  to 
negotiate  a  sale  of  it  to  a  private  individual. 
•  *  *  This  is  only  another  way  of  stat- 
ing the  rule  as  laid  down  as  follows,  in 
Boom  Co.  V.  Patterson,  supra  (98  U.  S.  403, 
25  Ll  Ed.  206):  <In  determining  the  value  of 
land  appropriated  for  public  purposes,  the 
same  considerations  are  to  be  regarded  as  in 
the  sale  of  property  to  private  parties.'" 

In  Railway  v.  Anderson,  39  Ark.  168,  the 
court  said:  "The  elements  which  enter  into 
such  an  estimate  are  not  alone  the  market 
value  of  the  land  actually  appropriated,  but 
include  also  the  injury  to  the  owner's  re- 
maining land,  arising  from  the  increased  dif- 
ficulty of  communication  between  the  parts 
of  the  severed  tract,  the  inconvenient  shape 
in  which  the  remaining  land  is  left,  the  cost 
of  new  fences  required  in  consequence  of  the 
construction  of  the  railroad,  the  increased 


exposure  to  fire,  so  far  as  it  depreciates 
value  of  the  residue  of  the  land,  and  vai 
other  causes,  provided  they  are  not  of  a 
mote  or  speculative  character." 

In  Bailway  v.  McGehee,  41  Ark.  20. 
condemnation  suit  for  a  piece  of  land  on 
river  front  entirely  unfit  for  cultivation 
not  susceptible  of  use  for  any  probable 
pose  whatever,  except  a  ferry  landing,  ^ 
no  ferry  established  upon  it  the  court  <1 
ing  from  Boom  Co.  v.  Patterson,  98  V 
403,  25  L.  Ed.  206,  said:  "In  determining 
value  of  land  appropriated  for  public 
poses,  the  same  considerations  are  to  be 
garded,  as  in  a  sale  of  property  between 
vate  parties.  The  inquiry  in  such  cases  i 
be:  What  is  the  property  worth  in  the  i 
ket,  viewed,  not  merely  with  reference  to 
uses  to  which  it  is  at  the  time  applied, 
with  reference  to  the  utet  to  toMch  i 
plainly  adapted;  that  is  to  say,  what 
worth  from  its  availability  for  valuable  t 
*  *  *  As  a  general  thing,  we  should 
that  the  compensation  to  the  owner  is  t 
estimated  by  reference  to  the  uses  to  u 
the  property  is  suitable"  See,  also,  BaU 
T.  Allen,  41  Ark.  431;  Bailway  Co.  ▼.  Co 
61  Ark.  324,  11  S.  W.  418;  fiaUway  v.  B 
51  Ark.  330,  11  S.  W.  418 ;  Bailway  v.  1 
field  Co.,  94  Ark.  135,  126  S.  W.  83,  26  I 
A.  (N.  S.)  1111;  BaU  way  v.  Kirby,  44 
103;  Bailway  v.  Boles,  88  Ark.  533,  11 
W.  375;  Combs  ▼.  Lake,  91  Ark.  128,  12 
W.  977. 

From  these  authorities,  it  appears  ^ 
range  the  inquiry  as  to  the  damages  ca 
by  the  condemnation  and  taking  of  lane 
public  purposes  may  properly  take,  hot 
to  the  elements  of  damage  and  the  witne 
opinions  and  estimates  thereon,  and  w( 
not  find  that  its  scope  was  extended  be; 
the  prescril)ed  limits  in  this  cause,  nor 
any  error  was  committed  by  tlie  lower  <: 
on  that  account 

[2]  The  amount  of  the  verdict  seems  li 
but  it  is  far  less  than  many  of  the  witn( 
testified  the  damage  amounted  to,  and  w 
question  for  the  Jury,  who  could  have  f( 
it  more  or  less  upon  the  conflicting  t 
mony,  and  there  was  sufiBcient  evidenc 
sustain  it 

Finding  no  error  in  the  record,  the  J 
ment  is  aflarmed. 
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CHICAGO.  R.  I.  &  P.  RT.  CO.  y.  ANDER- 
SON et  al. 
(Supreme  Coart  of  Texas.    Dee.  20,  1911.) 

1  AiaCUS     CtJBIiB    (I    3*)— POWMB— SUGGBS- 

irow  OF  Want  of  Sebtiob. 

Tlie  court  may  consider  a  suggestion  of  an 
unicus  curise  that  there  has  been  no  valid 
lervice  against  defendant. 

[Ed.    Note.— For    other    cases,    see    Amicus 
Corite,  Cent  Dig.  H  3-5;  Dec.  Dig.  {  3.*] 
2.  Judgment    (J    144*)  —  Default  —  Settino 

Aside  DsFAnrT— Mebitobioub  Defense. 
An  amicus  cnrin,  afterwards  acting  as 
counsel  for  defendant,  on  the  day  before  the 
appearance  day  filed  a  sivscstion  that  there 
iiad  been  no  viJid  service  on  the  defendant,  and 
OD  plaintiff's  motion  for  judgment  of  default 
the  trial  court  heard  arguments  and  postponed 
its  decision,  and  the  day  after  the  defendant's 
answer  was  filed  the  trial  court  entered  default 
judgment  for  plaintiff;  neither  plaintiff  nor  the 
court  then  having  knowledge  of  the  answer 
filed.  HeU^  that  a  motion  to  set  aside  the  de- 
fault, allegmg  a  meritorious  defense,  should 
have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  255;  Dec.  Dig.  f  144.*] 

Error  to  Court  of  ClvU  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  Neil  P.  Anderson  and  others 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  From  a  judgment  by  de- 
fault for  plaintiffs,  afilrmed  by  the  Court  of 
Civil  Appeals  (130  S.  W.  182),  defendant 
brings  error.    Reversed  and  remanded. 

N.  H.  Lasslter,  for  plaintiff  in  error.  Wm. 
J.  Berne,  for  defendants  in  error.  Robert 
Harrison,  amicus  curise. 

RAMSEY,  J.  Suit  was  instituted  in  the 
district  court  of  Tarrant  county  by  Nell  P. 
Anderson  &  Co.,  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company;  the  pe- 
tition alleging,  in  substance,  that  said  com- 
Iiany  was  a  corporation,  hut  without  any 
other  or  further  averment  as  to  whether  it 
was  a  domestic  or  foreign  corporation;  and 
alleging,  further,  that  J.  W.  Robins,  who  is 
alleged  to  reside  in  Tarrant  county,  Tex., 
was  the  local  agent  of  said  railway  company. 
Service  in  said  county  was  had  on  Robins  in 
due  time,  and  return  made  by  the  sheriff, 
stating  that  the  citation  had  been  duly  serv- 
ed by  delivery  to  Robins  in  person,  in  thei 
city  of  Ft  Worth,  In  Tarrant  county,  a  true 
«opy  of  the  writ,  and  that  Robins  was  then 
and  there  the  local  agent  of  the  said  railway 
company,  representing  it  in  said  county.  On 
February  1,  1900,  the  day  before  the  appear- 
ance day  of  said  court  to  which  suit  was 
brought,  there  was  filed  In  said  cause  by  the 
said  {.  W.  Robins,  the  following  affidavit; 
"Now  comes  J.  W.  Robins,  and  makes  oath 
and  says  that  be  is  the  general  superintend- 
ent of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  and  is  not  an  agent  of 
any  character  for  It  in  Tarrant  county,  and 
that  the  said  company  is  a  foreign  corpora- 
tion, and  not  doing  business  in  the  state  of 


Texas,  and  has  never  done  business  in  the 
state  of  Texas."  There  was  also  filed  at  the 
same  time  by  Robert  Harrison,  appearing  as 
amicus  curise,  the  following  suggestion:  "Now 
comes  Robert  Harrison,  as  amicus  curlte,  and 
respectfully  shows  to  the  court  that  there  is 
on  file  an  affidavit  of  J.  W.  Robins  to  the 
effect  that  the  defendant,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  is  not 
doing  business  In  the  state  of  Texas,  and 
has  never  done  any  business  in  the  state  of 
Texas,  and  is  not  an  agent  of  any  character 
for  said  company  In  Tarrant  county,  Tex.; 
wherefore,  the  said  Robert  Harrison  respect- 
fully calls  the  court's  attention  to  the  fact 
that  there  is  no  valid  service  in  this  case 
against  the  said  defendant."  On  the  follow- 
ing day  (February  2,  1909),  on  the  calling  of 
the '  appearance  docket,  counsel  for  Anderson 
&  Co.  demanded  Judgment  by  default,  and 
on  the  same  day  said  counsel  filed  a  motion 
to  strike  out  Robins'  affidavit,  and,  in  sub- 
stance, praying  a  Judgment  by  default  This 
motion  was  to  the  effect  that  Robins  was  not 
a  party  to  the  cause;  that  the  affidavit  was 
Irrelevant  and  immaterial,  and  seeks  to 
raise  an  issue  that  the  railway  company  is  a 
foreign  corporation,  and  that  such  issue  could 
not  be  raised  by  the  affidavit  of  Robins,  an. 
outsider,  or  by  Harrison,  as  amicus  curiae, 
but  could  only  be  raised  by  defendant;  that 
if  these  matters  were  decided  adversely  to 
Robins  it  would  not  affect  or  bind  the  de- 
fendant, while,  if  decided  adversely  to  plain- 
tiffs, it  would  be  binding  on  them,  and  that 
the  allegations  stated  conclusions  only,  and 
did  not  state  issuable  facts.  And,  further, 
that  the  affidavit  on  Its  face  shows  that 
the  defendant  was  doing  business  in  the 
state,  in  that  It  shows  that  said  railway 
company  had  sufficient  business  in  the  state, 
and  was  doing  such  a  business  therein,  as  is 
sufficient  to  keep  in  this  state  and  county 
its  general  superintendent.  The  question  was 
not  at  the  time  decided,  but  during  the  day 
the  court  heard  argument  touching  the  is- 
sues thus  raised,  and,  at  the  conclusion  there- 
of, announced,  in  substance,  that  the  matter 
would  be  postponed  until  the  following  Sat- 
urday, February  6,  1909. 

There  was  some  dispute  as  to  the  facts  at 
this  point  Mr.  Berne,  who  represented  the 
plahitiffs  in  the  case,  testified  that  "at  the 
conclusion  of  the  argument  the  court  an- 
nounced that  he  would  render  his  decision  at 
9:00  o'clock  on  February  6tb,  and  his  deci- 
sion was  deferred,  with  the  understanding 
that  the  rights  of  all  the  parties  should  be 
preserved  as  they  were  on  appearance  day." 
This  was  not  admitted  by  Mr.  Harrison,  who 
testified  as  follows:  "I  want  to  say  that  Mr. 
Berne  is  wrong  in  his  statement  that  the 
court  declared  that  tf  he  did  render  a  Judg- 
ment with  a  writ  of  inquiry  that  he  would 
let  it  relate  back  to  Berne's  request,  made  on 
appearance  day,    Mr.  Berne  tried  to  get  the 
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court  to  do  that,  and  the  court  respectfully 
declined  to  do  that,  and  the  court  intimated 
to  me,  though  he  did  not  commit  himself, 
that  If  at  the  end  of  the  hearing  I  decided 
to  file  an  answer  he  would  be  inclined  to 
permit  it  to  be  done,  and  he  said  that  he 
would  decide  that,  however,  when  the  hear- 
ing was  through."  The  record  does  not  sug- 
gest anything  other  than  mere  difference  in 
the  recollection  of  the  parties,  as  is  not  in- 
frequent, and  as  could  be  readily  accounted 
for  without  intimation  of  bad  faith  on  the 
part  of  either  counsel;  and,  as  we  gather 
from  the  record,  there  is  some  uncertainty 
as  to  Just  when  the  statements  were  made  by 
the  court.  The  court  states  In  one  place 
that,  in  substance,  Mr.  Berne  had  stated 
what  occurred,  and  that  there  were  some  au- 
thorities presented  to  the  court,  and  after 
examining  these  authorities  he  came  to  the 
conclusion  that  it  was  his  duty  to  render 
Judgment,  as  he  did,  and  that  it  related  back 
to  the  date  of  the  appearance  day.  The  court 
also  states  that  this  conversation  and  state- 
ment did  not  occur  on  appearance  day,  and 
that  it  occurred  after  the  case  bad  been  ar- 
gued. We  do  not  deem  it  important  to  de- 
termine Just  what  the  precise  statement  of 
the  court  was,  and  liave  set  out  what  ap- 
pears above,  for  the  purpose,  mainly,  of  sug- 
gesting that  the  failure  to  file  an  answer  ear- 
lier than  when  same  was  filed,  as  hereinafter 
stated,  was  not  due  to  any  deliberate  inten- 
tion not  to  file  same,  or  to  any  culpable  neg- 
ligence in  not  filing  same  earlier.  An  answer 
was  filed  on  behalf  of  the  company  on  Fri- 
day, February  5th.  On  the  following  day 
(February  6th),  counsel  for  plaintiff  sought 
and  obtained  from  the  court  a  Judgment  by 
default  In  the  case,  with  a  writ  of  inquiry; 
neither  the  court  nor  counsel  at  this  time 
knowing  or  being  in  any  way  advised  that 
an  answer  had  been  filed  for  the  railway 
company  the  day  before.  On  his  attention 
being  called  to  the  Judgment  by  default,  Mr. 
Harrison,  with  other  counsel,  filed  a  motion 
to  set  aside  the  default,  alleging,  among 
ottier  things,  that  the  railway  company  had 
a  good  and  meritorious  defense  to  the  claim 
asserted  in  the  petition,  and  that  an  answer 
had  been  filed  prior  to  the  rendition  of  the 
default  Judgment.  This  motion  was  contest- 
ed by  the  plaintiff,  and  on  hearlag  of  the 
motion  and  answer  the  court  declined  to  set 
aside  the  Judgment  by  default,  which  Judg- 
ment was,  by  the  Court  of  Civil  Appeals  for 
the  Sixth  Supreme  Judicial  District,  afiSrmed 
(130  S.  W.  182). 

[1]  We  think  both  courts  were  In  error, 
and  that  the  Judgment  by  default  should,  un- 
der the  circumstances,  have  been  set  aside, 
and  the  case  tried  on  its  merits.  A  review 
of  the  entire  record  has  convinced  us  that 
there  is  nothing  In  it  to  suggest  any  purpose, 
other  than  the  declared  purpose  of  the  sng- 
ttestlon  of  lack  of  service,  and  pending  the 
decision  of  this  question  an  answer  was  filed. 
There  ia  no  suggestion  in  the  record  that 


the  question  of  lack  of  service  was  obti 
upon  the  attention  of  the  court,  eltbe 
any  sinister  or  improper  purpose,  or 
any  Intent,  or  that  the  same  had  the  t 
to  delay  the  proceedings.  ^  The  fact  thai 
suggestion  was  made  by  Mr.  Harrison, 
thereafter  filed  an  answer  for  the  ral 
company,  should  not  and  does  not,  of  I 
imply  any  such  purpose.  It  must  and  si 
be  assumed  in  favor  of  counsel,  and  al 
the  court  below,  that  their  conduct  in 
matter  was  within  the  limits  of  profess 
propriety.  If  the  court  had  acted  oi 
motion  on  appearance  day,  on  the  at 
tlon  made  by  amicus  curlee,  and  had 
service  sufficient,  undoubtedly  that  re 
able  discretion  which  must  guide  and 
trol  all  Judges  would  have  impelled  and 
polled  him  to  permit  an  answer  to  have 
filed.  If  the  statement  of  the  court  be 
credited,  and  as  applying  to  a  time  whei 
Harrison  was  present,  that  if  the  motioi 
sustained  that  the  rights  of  all  parties  a 
be  preserved  as  they  were  on  appea 
day,  should  not  the  right  to  file  an  ai 
be  preserved  to  a  defendant?  It  bai 
been  and  is  not  the  policy  of  the  law  t 
off  defenses  arbitrarily  and  deny  Uti 
their  day  In  court.  When  a  suggest! 
made  by  one  acting  as  amicus  curlee.  If 
is  covinous  or  corruptly  done,  or  in  si 
manner  as  to  deliberately  trlfie  witt 
court,  authority  rests  in  the  court  to 
such  an  issue,  as  it  should  be  met,  wll 
the  power  and  authority  the  court  posw 
but,  in  the  absence  of  such  conditions. 
If  it  be  conceded  that  the  persons  makln 
suggestion  were  in  error  as  to  the  fact 
had  misconceived  the  law,  it  certainly  s. 
not  be  the  policy  of  the  law  to  deprlv 
client  of  any  hearing,  and  thus  suma 
dispose  of  his  rights  by  a  default  Jud{ 
against  him. 

A  somewhat  similar  question  came  t 
this  court  in  the  case  of  Jones  v.  Ot 
Jefferson,  66  Tex.  678,  1  S.  W.  903.  In 
case  service  was  had  upon  certain  pei 
alleged  to  be  officers  of  the  city  of  Jeff« 
They  appeared  and  filed  affidavits,  de: 
the  fact  of  their  official  capacity.  Gc 
members  of  the  bar  appeared  as  frien^ 
the  court,  and  suggested  that  Jud« 
should  not  be  rendered  against  the  citj 
cause  the  parties  served  with  citation  i 
officers  were  not  in  fact  such,  and  aske 
court  to  hear  testimony  upon  the  que 
At  the  fall  term  of  court  thereafter 
court  proceeded  to  hear  the  testimony 
Jones,  plaintiff  in  the  case,  asked  Judg 
by  default,  which  the  court  refused  to  { 
to  which  be  excepted,  and  declined  to 
tinne  the  case  for  further  service.  The 
dismissed  the  case,  and  an  appeal  res' 
In  discussing  the  matter,  the  court  use: 
language:  "It  would,  therefore,  seem 
when  It  is  broxight  to  the  knowledge  o 
court  by  the  affidavit  of  the  person 
whom  the  citation  has  been  served  tl 
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Judgment  by  default  la  being  sougbt  against 
a  corporation  by  service  upon  lilm  as  its  of- 
ficer or  agent,  and  tbat  be  is  not  such,  the 
court  should  have  the  power  to  inquire  Into 
the  fact,  or  at  least  should  require  of  plaln- 
tlir  proof  of  the  official  character  or  agency 
of  the  person  before  proceeding  to  Judgueut. 
The  office  of  a  friend  of  the  court  is  restrict- 
ed to  making  suggestions  as  to  questions  ap- 
parent upon  the  record,  or  matters  of  prac- 
tice presenting  themselves  for  determination 
in  course  of  proceedings  in  open  court  But 
in  the  case  of  State  v.  Jefferson  Iron  Co., 
60  Tex.  312,  a  doubt  as  to  the  service  Is 
specified  as  one  of  tlie  matters  about  which 
it  was  permissible  for  him  to  be  heard.  And 
the  opinion  in  that  case  holds  tbat  the  court 
could  only  do  with  the  suggestion  of  counsel 
what  it  could  do  without,  and  no  more.  But 
if  the  court  could,  of  its  own  motion,  inquire 
Into  a  jurisdictional  fact,  would  It  be  error 
to  permit  counsel  to  assist  It  in  making  the 
inquiry?" 

Many  years  thereafter  the  same  case  (City 
of  Jefferson  r.  Jones,  74  Tex.  635,  12  S.  W. 
749)  came  before  this  court  on  another  ap- 
peal, and  Judge  Henry  there  stated  broadly 
tliat  "at  any  time  before  a  judgment  by  de- 
fault has  been  actually  announced  by  the 
court  a  defendant  has  the  right  to  file  his  an- 
swer." In  tbat  case  the  record  shows  tbat 
the  suit  was  brought  in  1883,  tbat  a  judg- 
ment was  demanded  on  the  20th  day  of  De- 
cember, 1886,  and  tbat  no  answer  was  filed 
in  the  case  until  the  succeeding  day,  Decem- 
ber 21,  1886. 

[2]  We  think,  in  view  of  the  fact  that  the 
answer  in  this  case  was  filed  only  three  days 
after  appearance  day,  and  pending  the  de- 
termination of  the  suggestion  of  lack  of 
service,  tbat  the  action  of  the  court  In  grant- 
ing a  default  judgment  was  improvident  and 
Improper,  and  that  the  court  on  timely  ap- 
plication should  have  set  aside  the  order, 
and  let  the  case  stand  for  trial  on  its  merits. 
From  these  conclusions,  it  results  tbat  the 
judgments  of  the  Court  of  Civil  Appeals  and 
district  coprt  will  be  reversed,  and  judgment 
by  default  be  set  aside,  and  the  cause  re- 
manded for  further  proceeding  in  accordance 
with  law. 


GASTON  ft  ATRES  v.  J.  I.  CAMPBELL  CO. 
(Supreme  Court  of  Texas.     Dec.  20,  1911.) 

Receitebs  (§  163*)—Ci.ArMs— Interest. 

A  holder  of  a  note  execated  by  a  corpora- 
tioa  in  the  hands  of  a  receiver,  if  entitled  to 
recover,  is  entitled  to  judgment  for  interest  to 
the  date  of  the  judgment,  if  the  corporation  is 
Folvent;  while,  if  the  corporation  is  insolvent, 
interest  mnst  be  allowed  only  to  the  date  of  the 
iM'ginning  of  the  receivership  proceedings. 

[Ed.  Note.— For  other  cases,  see   Receivers, 
Dec.  Dig.  i  163.*] 

On  rehearing.    Former  opinion  modified. 
For  former  opinion,  see  1-10  S.  W.  770. 


RAMSET,  J.  In  an  opinion  rendered  at  a 
former  day  of  this  court  It  was  ordered 
"that  the  judgment  of  the  Court  of  Civil 
Appeals  be  and  the  same  is  hereby  revers- 
ed, and  the  cause  is  remanded,  with  instruc- 
tions to  the  district  court  to  render  judg- 
ment in  favor  of  Gaston^  ft  Ayres  for  the 
full  amount  of  the  note  sued  on  and  for  all 
costs."  Complaint  is  made  in  a  motion  for 
rehearing  that  this  order  Is  obscure,  and 
that  it  is  not  entirely  clear  from  the  opinion 
whether  the  court  Intended  to  instruct  the 
district  court  to  render  judgment  for  the 
principal  of  the  note  sued  on  and  all  inter- 
est up  to  the  date  of  the  judgment,  or  to 
render  judgments  for  the  principal  and  for 
Interest  up  to  the  time  the  property  of  the 
J.  I.  Campbell  Company  went  into  the  hands 
of  the  receiver.  If  the  company  should  be 
insolvent,  or  up  to  the  date  of  the  judgment, 
if  the  company  should  prove  to  be  soivMit 

We  think  the  motion  Is  meritorious,  and 
tbat  the  judgment  is  obscure  in  the  respect 
noted.  For  this  reason  the  judgment  here- 
tofore directed  to  be  entered  will  be  modi- 
fled,  so  as  to  direct  the  district  court  to  ren- 
der judgment  for  the  Interveners,  Gaston  & 
Ayres,  for  the  principal  of  the  note  sued  on, 
with  interest  as  specified  in  the  note  up  to 
the  date  of  the  judgment,  if  the  company 
shall  be  found  to  be  solvent,  together  with 
its  attorney's  fees;  but,  if  said  company 
should  be  found  to  be  insolvent,  then  inter- 
est should  be  allowed  up  to  the  14tta  day  of 
February,  1908,  when  the  receivership  pro- 
ceedings l)egan,  and  the  court  is  directed  to 
enter  judgment  accordingly.  Thomas  v.  Car 
Co.,  140  U.  S.  D5,  13  Sup.  Ct  824,  37  L.  Ed. 
663;  People  v.  Loan  &  Trust  Co.,  172  N.  Y. 
379,  65  N.  E.  200;  Brazelton  &  Johnson  v. 
J.  I.  Campbell  Co.  (Civ.  App.)  108  S.  W. 
773;  First  National  Bank  of  Houston  v.  J. 
I.  Campbell  Co.,  52  Tex.  Civ.  App.  445,  114  S. 
W.  887;  Atlantic  Nat.  Bank  v.  Four  States 
Grocer  Co.  (Ov.  App.)  135  S.  W.  1136. 


ROTH  et  al.  v.  MURRAY,  Clerk  of  (Jourt 
(Supreme  Court  of  Texas.    Dec  20,  1911.) 

1.  Courts  (f  207*)— Appellate  Courts— I»- 
BUANCB  OF  Mandamus — Purpose  of  Relixf 
— Compelling  Judicial  Duty. 

The  Supreme  Court  has  inherent  power  to 
compel  the  performance  of  le^al  acts  essential 
to  bring  cases  before  it  for  review,  and  by  man- 
damus compel  the  clerk  of  the  (3ourt  of  Civil 
Appeals  to  file  a  petition  for  writ  of  error  pre- 
sented to  him,  which  he  should  under  the  law 
have  filed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {{  755,  756;  Dec.  Dig.  {  207.*] 

2.  Appeal  and  Erbok  (J  297*)— Motion  fo« 
Rehearing — Second  Motion. 

Under  Supreme  Court  rule  1  (67  S.  W.  xl), 
providing  tbat  a  motion  for  rehearing  in  the 
Court  of  Civil  Appeals  must  t>e  overruled  before 
npplyins  for  a  writ  of  error,  and  that  the  peti- 
tion shall  include  specific  assignments  of  error 
confined  to  the  points  of  law  presented  in  the 
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motion  for  rehearing  in  the  Court  of  Civil  Ap- 
peals, where  the  second  motion  for  rehearing 
tiled  in  such  court  complained  of  errors  in  the 
matters  decided  in  the  second  opinion,  which 
were  different  from  those  decided  in  tae  first 
opinion,  the  second  motion  for  rehearing  was 
proper,  ajid  even  necessary,  to  enable  appellant 
to  apply  for  a  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  1722,  1723;  Dec.  Dig.  S 
297.*] 

Application  for  mandamus  by  Henry  Roth 
and  others  against  Joseph  Murray,  Clerk  of 
Court    Application  granted. 

Sam  C.  Lackey  and  Proctor,  Vandeuberge, 
Craln  &  Lewrlgbt,  for  petitioners. 

RAMSEY,  J.  Suit  was  instituted  In  the 
district  court  of  De  Witt  county  on  Septem- 
ber 3,  1906,  by  Henry  Roth  and  others  against 
Alvlna  Schroeter  and  others  to  recover  cer- 
tain lands.  On  a  trial  had  In  said  court  on 
January  8,  1909,  a  judgment  w«3  rendered  In 
favor  of  the  defendants.  Au  appeal  to  the 
Court  of  Civil  Appeals  for  the  First  Su- 
preme Judicial  District  was  prosecuted,  and 
the  case  was  thereafter  transferred  to  the 
Court  of  Civil  Appeals  for  the  Fourth  Su- 
preme Judicial  District,  and  on  May  4,  1910, 
the  Judgment  of  the  court  below  was  by  the 
Court  of  Civil  Appeals  for  said  district  af- 
firmed in  a  written  opinion  (129  S.  W.  203), 
in  which  it  was  held,  in  substance,  "that  in 
an  action  of  trespass  to  try  title,  in  which 
the  pleadings  of  plaintiff  are  simply  the  stat- 
utory form  of  trespass  to  try  title  and  the 
answer  of  defendant  a  plea  of  not  guilty,  eq- 
uitable relief  cannot  be  obtained  by  either 
party,  although  equities  may  arise  from  the 
evidence  in  the  case,"  and,  since  the  evident 
purpose  of  the  evidence  was  to  Ingraft  a  pa- 
rol trust  upon  the  deed  of  plaintiff's  father, 
that,  under  the  pleadings,  no  recovery  could 
be  had.  Thereafter  in  due  time  the  appellants 
filed  a  motion  for  rehearing,  which  was  con- 
fined exclusively  to  the  question  discussed 
and  decided  by  the  Court  of  Civil  Appeals, 
and  to  that  question  only.  Thereafter,  on 
June  8,  1910,  the  Court  of  Civil  Appeals  filed 
another  opinion,  in  which,  in  substance,  in 
respect  to  the  question  diiscussed  and  decided 
in  its  first  opinion,  it  was  held  that  the  rule 
therein  laid  down  had  no  application  to  a 
"case  like  this,  where  no  equitable  relief  is 
sought,  but  where  plaintlfTs  right  of  recov- 
ery is  simply  based  upon  an  equitable  title  to 
the  land."  However,  the  case  was  neverthe- 
less afllrmed  on  its  merits;  the  second  opin- 
ion discussing  and  disposing  of  practically  all 
the  Issues  and  questions  raised  on  the  appeal. 
This  motion  for  rehearing  was  not  In  terms 
iiranted,  bat  in  both  opinions  the  judgment 
of  the  court  below  was  afllrmed. 

Within  15  days  from  the  filing  of  this  sec- 
ond opinion,  relators  I^uls  B.  Schroeter  and 
Otto  P.  Schroeter  filed  in  said  Court  of  Civil 
.\ppeal8  a  motion  for  rehearing  in  said  cause, 


relating  to  and  complaining  of  the  actioi 
ruling  of  said  court  In  respect  to  the  ma 
and  things  discussed  and  ruled  in  the  s( 
opinion.  This  motion  was  on  June  30, 
by  the  said  Court  of  Civil  Appeals  dlsml 
There  was  no  written  opinion  filed  b] 
court,  or  reason  given  for  dismissing  tbii 
tion;  but  the  action  of  the  court  in  so  < 
was  based,  presumably,  on  the  ground 
relators  were  not  legally  entitled  unde 
law  to  file  the  second  motion  for  a  rebet 
Thereafter,  on  July  30,  1910,  relators  t 
mltted  and  presented  to  Mr.  Murray 
clerk  of  the  Court  of  Civil  Appeals,  a  pei 
for  writ  of  error  in  said  cause  to  this  < 
including  therein  complaint  and  assign 
of  the  several  errors  claimed  to  have 
committed  by  the  court  in  its  second  and 
opinion  and  decision  in  the  case.  Respoi 
both  failed  and  refused  to  file  said  pel 
for  writ  of  error,  on  the  ground,  as  avc 
and  none  other,  that  same  was  not  presi 
and  tendered  for  filing  within  30  days 
June  8, 1910,  the  date  of  the  rendition  c 
first  opinion;  said  clerk  being  of  the 
ion,  as  stated  In  the  petition,  that  there 
no  warrant  in  law  for  the  filing  of  saic 
ond  motion  for  rehearing,  and  that  ttaer 
the  t>etitlon  for  writ  of  error  came  too 
There  is  no  dispute  as  to  any  of  the  i 
and  the  questions  disputed  are:  Shoal 
clerk,  imder  the  circumstances,  have  file 
petition?  and,  having  declined  to  do  so 
relators  entitled  to  a  peremptory  mand 
directing  and  requiring  him  to  do  so?  ' 
questions  must,  we  think,  be  answered  I 
affirmative. 

[1]  There  can,  we  think,  be  no  doubt 
this  court,  as  a  power  essential  to  Its  ( 
ence  and  proper  exercise  of  Its  unquest 
jurisdiction,  has  authority  to  compel  the 
formance  of  the  essential  acts  provide 
law  to  bring  cases  before  it  for  rev 
While  in  terms  denied,  the  effect  of  th 
tion  of  the  Court  of  Civil  Appeals  on  the 
motion  for  rehearing  was  to  grant  t 
The  only  question  and  matter  decided 
held  In  the  first  opinion  was  both  aband 
and  withdrawn  in  the  second  opinion, 
first  motion  for  rehearing  was  confined, 
properly  confined,  to  the  only  question  t 
ed  upon  and  decided  in  the  first  opinion. 
second  opinion,  which  decided  the  case  c 
merits,  related  to  and  adjudged  wholly 
f erent  questions.  The  second  motion  fc 
hearing  complained  of  and  assigned  err 
respect  to  all  the  several  matters  disci 
and  decided  In  the  second  opinion. 

[2]  The  first  rule  for  this  court  (67  ! 
xi)  provides,  among  other  things,  that  "i 
tion  for  rehearing  must  be  made  in  the  ( 
of  Civil  Appeals  and  overruled  before  a 
ing  for  the  writ  of  error,"  and,  further, 
the  petition  for  writ  of  error  shall  ini 
"specific  assignments  of  error  confined  ti 
points  of  law  presented  In  the  motion  fo 
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hearing  in  tbe  Court  of  Civil  Appeals."  In 
the  light  of  these  provisions  it  seems  to  us 
that  In  order  to  present  the  case  properly  to 
this  court  It  was  not  only  proper,  hnt  requir- 
ed, that  relators  should  have  filed  their  sec- 
ond motion  for  rehearing.  This  was,  in  ef- 
fect, ruled  In  the  case  of  Knox  t.  McElroy, 
127  S.  W.  798,  where  it  was  held  that  where 
the  Court  of  CItII  Appeals  had  stricken  out 
the  statement  of  facts,  and  thereupon  affirm- 
ed tbe  Judgment,  and  thereafter  rescinded  its 
order  striking  out  such  statement,  and  decid- 
ed the  case  on  the  merits,  with  the  same  re- 
sult, asslgnmentB,  to  be  reviewable,  must  bo 
raised  by  motion  for  rehearing  In  the  Court 
of  Civil  Appeals. 

The  mandamus  will  therefore  be  awarded 
as  prayed  for,  and  the  costs  of  this  proceed- 
ing will  be  taxed  against  the  respondent. 


J.  M.  ABOTT  OIL  CO.  et  al.  v.  SAN  AN- 
TONIO BREWING  ASSN. 
(Supreme  Court  of  Texas.    Dec.  20,  1911.) 

Appeal  and  Ebbob  (§  1122*J— Disposition- 
Findings. 

Since  the  Court  of  Civil  Appeals  bag  no 
power  to  find  facts  in  the  first  instance,  it 
coold  not  render  judgment  against  defendant 
on  a  bond  which  was  excluded  from  evidence 
by  the  trial  court,  even  though  the  execution 
of  the  bond  was  admitted  in  the  answer,  leav- 
ing its  legal  effect  and  construction  the  only 
matter  in  dispute. 

[£;d.  Note. — For  other  cases,  see  Appeal  and 
Birror,  Cent  Dig.  {  4420;   Dec.  Dig.  i  1122.»] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  the  San  Antonio  Brewing  Asso- 
ciation against  the  J.  M.  Abott  Oil  Com- 
pany and  others.  Judgment  for  plaintiff  in 
the  Court  of  Civil  Appeals  (129  S.  W.  373), 
and  defendants  bring  error.  Reversed  and 
remanded. 

Hunt,  Myer  &  Townes,  for  plaintiffs  in  er- 
ror. Newton  &  Ward,  Griggs  &  Barclay,  and 
Wilson,  Dabney  &  Meachum,  for  defendant  in 
error. 

RAMSEY,  J.  The  opinion  of  the  Court 
of  Civil  Appeals  for  the  Fourth  Supreme 
Judicial  District,  as  reported"  in  129  S.  W. 
373,  states  the  case  with  sufficient  fullness 
and  particularity,  except  that  it  does  not 
distinctly  appear  from  that  opinion  that  the 
bond  executed  by  the  United  States  Fidelity 
&  Guaranty  Company,  dated  March  3,  190tS, 
on  which  a  recovery  is  sought,  was  not  only 
not  admitted  in  evidence,  but  was  in  terms 
by  the  trial  court  expressly  excluded.  In 
this  state  of  tbe  record,  it  was  Improper  that 
the  Court  of  Civil  Appeals  should  have  ren- 
dered judgment  in  favor  of  the  defendant 
in  error  against  said  United  States  Fidelity 
4  Guaranty  Company.  This  question  was  di- 
rectly ruled  in  the  recent  case  of  Eidson  v. 


Reeder,  101  Tex.  202,  105  S.  W.  1113.  In 
that  case  certain  testimony  was  offered  by 
the  defendants,  and  was  by  the  trial  court 
excluded.  Notwithstanding  this,  the  judg- 
ment of  the  district  court  was,  by  the  Court 
of  Civil  Appeals,  reversed,  and  judgment 
(102  S.  W.  750)  entered  against  Eidsou  and 
In  favor  of  Reeder  and  Wiley  for  the  land 
in  controversy;  the  Court  of  Civil  Appeals 
basing  Its  judgment  on  the  excluded  testi- 
mony. 

In  discussing  this  matter.  Chief  Justice 
Brown,  who  wrote  for  tbe  court,  said :  "Tbe 
authority  of  the  Court  of  Civil  Appeals  to 
enter  the  judgment  in  this  case  rests  upon 
the  following  article  of  the  Revised  Statutes: 
'Art  1027.  When  the  Judgment  or  decree  of 
the  court  below  shall  be  reversed,  the  court 
shall  proceed  to  render  such  Judgment  or  de- 
cree as  the  court  below  should  have  render- 
ed, except  when  it  is  necessary  tliat  some 
matter  of  fact  be  ascertained  or  the  damage 
to  be  assessed  or  the  matter  to  be  decreed 
is  uncertain,  in  either  of  which  cases  the 
cause  shall  be  remanded  for  a  new  trial  in 
the  court  below.'  The  Jurisdiction  of  the 
Court  of  Civil  Appeals  is  appellate,  and  it 
has  no  power  to  find  facts  in  the  first  In- 
stance. Patriclc  V.  Smith,  90  Tex.  267  [38 
S.  W.  17].  In  the  case  cited,  Chief  Justice 
Gaines  said:  'It  is  not  the  province  of  tbe 
Court  of  Civil  Appeals  to  determine  a  ques- 
tion of  fact  in  the  first  Instance;  their  juris- 
diction is  to  set  aside  a  finding  by  the  court 
or  Jury,  when  contrary  to  the  evidence,  or 
against  such  a  preponderance  of  the  evidence 
that,  in  their  opinion,  it  ought  not  to  stand.' 
The  article  above  quoted  confers  authority 
upon  the  Court  of  Civil  Appeals  to  enter  the 
Judgment  which  the  trial  court  should  have 
entered  upon  the  evidence  presented  and  ad- 
mitted, and  there  is  no  difference  between 
cases  tried  by  the  jury  and  those  tried  before 
tbe  Judge.  The  trial  judge  in  this  case,  after 
tiaving  excluded  the  evidence,  could  not  have 
entered  Judgment  based  upou  it,  although  it 
might  be  regarded  as  undisputed,  for  the 
simple  reason  that  it  could  not  form  the  basis 
of  his  Judgment  until  it  had  been  placed  be- 
fore the  court  in  the  proper  manner.  Evi- 
dence cannot  be  said  to  be  undisputed  until, 
being  before  the  court  it  has  not  been  de- 
nied or  controverted,  by  the  opposing  party. 
The  Court  of  Civil  Appeals  erred  in  entering 
Judgment  in  this  case,  based  upon  evidence 
not  admitted  at  tbe  trial  of  the  case,  for 
which  error  the  judgment  must  be  reversed." 

Here  the  bond  which  formed  tbe  basis  and 
foundation  of  the  suit  was  by  the  district 
court  excluded.  However  erroneous  this  rul- 
ing may  have  been,  the  Court  of  Civil  Ap- 
peals was  not  authorized  to  base  a  final  judg- 
ment on  testimony  which  had  been  by  the 
trial  court  excluded. 

It  was,  however,  suggested  in  argument  by 
the  learned  counsel  for  defendant  in  error- 
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that,  Inasmuch  as  the  execution  of  the  bond 
was  admitted  in  the  answer  of  the  guaranty 
company,  and  since,  as  they  aver,  the  only 
matter  in  dispute  was  the  legal  effect  and 
proper  construction  of  same,  the  Court  of 
Civil  Appeals  was  authorized  on  appeal  to 
assume  its  due  execution,  existence,  and  va- 
lidity. This  proposition  cannot  be  sustained. 
In  the  case  of  Duncan  v.  Magette,  25  Tex. 
245,  it  was  held  that,  if  the  allegations  of 
the  plaintUTs  petition  are  put  in  Issue  by 
one  of  the  defendant's  pleas,  the  plalntlfit 
cannot  give  in  evidence  the  allegation  of 
another  of  defendant's  pleas,  in  order  to 
maintain  his  cause  of  action.  SUUman  y. 
Gano  et  al.,  90  Tex.  647,  39  S.  W.  559,  40  S. 
W.  391;  Bauman  v.  Chambers,  91  Tex.  Ill, 
41  S.  W.  471. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals, therefore,  in  so  far  as  It  renders  judg- 
ment in  favor  of  the  San  Antonio  Brewing 
Association  against  the  United  States  Fideli- 
ty &  Guaranty  Company,  will  be  reversed. 

We  feel,  In  view  of  the  entire  record,  that 
we  are  not  only  not  called  on  to  discuss  and 
adjudicate  the  other  questions  raised  on  the 
appeal,  but  that  it  would  be  premature,  if 
not  improper,  to  undertake  to  do  so.  To  the 
extent  as  stated  above,  the  judgment  of  the 
Court  of  Civil  Appeals  is  reversed,  and  the 
cause  will  be  remanded. 


BOSS  v.  MABTIN. 
(Supreme  Court  of  Texas.    Dec.  20,  1911.) 

On  motion  for  rehearing.  Granted,  and 
former  judgment  (140  S.  W.  432)  reversed, 
and  judgment  of  Court  of  Civil  Appeals  (128 
S.  W.  418)  reversed,  and  cause  remanded. 

BBOWN,  C.  J.  For  the  facts  of  this  case 
we  looked  to  the  opinion  of  the  Chief  Jus- 
tice of  the  Court  of  CivU  Appeals  and  found 
this  statement:  "Deck  Martin  and  Charley 
Rogers  are  the  grandchildren  of  Terrell  and 
Seely  Martin,  deceased,  and  are  their  only 
surviving  heirs.  Rogers  lost  In  the  court  be- 
low, and  did  not  appeal,"  I  do  not  find 
In  the  petition  for  writ  of  error,  nor  In  the 
defendant  in  error's  reply,  any  challenge  of 
the  facts  stated  In  th»  opinion  of  the  Ctdef 
Justice.  The  natural  conclusion  was  that 
Sim  died  before  his  father;  otherwise,  Deck 
could  not  be  an  heir  to  the  grandfather. 

Upon  examining  the  statement  of  facts  we 
find  evidence  from  which  a  jury  might  find 
that  Sim  Martin  was  living  when  Terrell, 
his  father,  died.  If  that  be  true,  Seely  Mar- 
tin was  the  owner  of  half  of  the  land,  and 
Deck  Martin  the  other  half.  Therefore  the 
sale  of  the  land  under  an  order  of  the  pro- 
bate court  made  in  the  administration  of 
Seely  Martin's  estate  vested  in  the  purchaser 
only  the  right  and  interest  of  Seely  Martin, 


unless  the  plaintUT  in  error  or  his  vi 
purchased  in  good  faith,  without  notice 
the  land  was  community  property  of  Ti 
and  Seely  Martin,  and  paid  a  valuable 
slderatlon  for  it. 

The  judgment  heretofore  entered  ii 
aside,  and  it  is  ordered  that  the  jadg 
of  the  Court  of  Civil  Appeals  be  revc 
and  the  cause  remanded.  It  is  furthe 
dered  that  the  plaintm  in  error  recov( 
defendant  In  error  all  costs  in  the  Cou 
Civil  Appeals  and  this  court. 


HUGO,  SOHMELTZEIB  ft  CO.  v.  PAIZ 

(Supreme  Court  of  Texas.    Dec.  20,  19: 

1.  Death   (§   33*)— Action   foe   Negu 
Death— Statutes— "Person." 

A  private  corporation  is  a  "person," 
in  Rev.  St.  1895,  art.  3017,  authorizing 
covery  for  death  caused  by  the  wrongful  a 
negligence  of  another  person. 

[Eid.  Note. — For  other  cases,  see  Death, 
Dig.  I  49;   Dec.  Dig.  |  33.» 

For  other  definitions,  see  Words  and  Phi 
VOL  6,  pp.  5322-5335 ;   vol.  8,  p.  7752.] 

2.  Master    and    Sebvant    ({    189*)  —  " 
Pbincipal"— Who  is. 

A  servant  who  has  authority  to  direci 
supervise  the  work  of  those  under  him  a: 
hire  and  discharge  such  subordinate  servai 
a  "vice  principal,"  whose  negligence  is  th 
the  master. 

[Ed.  Note.— For  other  cases,  see  Mastei 
Servant,  Ctent  Dig.  {{  427-448;  Dec.  I 
189.» 

For  other  definitions,  see  Words  and  Phi 
vol.  8,  pp.  7813-7316;  voL  8,  p.  7827.1 

3.  Mastek    and     Servant    (5    287»)  — 
PBiNciPAir— Who  i»— Question  foa  J 

Though  the  question  whether  a  serva 
a  vice  principal  is  a  mixed  question  of  lav 
fact,  it  is  for  the  jury. 

[E3d.  Note.— For  other  cases,  see  Mastei 
Servant,  Cent  Dig.  S  1064;   Dec  Dig.  |  : 

4.  Mastbb    and    Servant    ({    297*)  — 
PbinoipaI/— Who  is— Fiwdinos. 

A  finding  that,  in  a  department  of  a 
ter'a  business,  a  servant  was  the  foreman 
power  to  supervise  the  work  ddne  in  the  d< 
ment  and  with  power  to  hire  and  discharg 
ploygs  working  in  such  deportment,  aap 
the  legal  conclusion  that  be  was  a  vice  p 
pal. 

[EA.  Note.— For  other  cases,  see  Mastei 
Servant,  Dec.  Dig.  ^  297.*] 

5.  Appeal  and  Brbok  (|  1094*)— FnrDiifi 
Fact  by  Coubt  or  Civil  Appbals— 

clusiveness. 

A  finding  of  fact  bjr  the  Court  of  Civi 
peals,  sustained  by  evidence,  is  conclusii 
the  Supreme  Court  on  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appea 
Error,  Cent  Dig.  ff  4322-4352;  Dec.  I 
1094.*] 

6.  Masteb  and  Servant  (S  190*)— iHJtn 

Servant— Neolioencb—jLiabilitt. 
Where  a  servant  was  killed  while  att 
ing  to  release  a  freight  elevator  under  t1 
rection  of  a  vice  principal,  the  questions  in 
er  the  elevator  was  a  safe  appliance  and  vi 
er  the  elevator  became  disabled  in  the  c 
of  its  use  through  the  negligence  of  f^ow 
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ants  were  Immaterial  in  determining  the  lialril- 
ity  of  the  master. 

[Bd.  Note.— i'or  other  cases,  see  Master  and 
Serrant,  Cent  Dtg.  ti  449-474;    Dec.  Big.  i 

7.  Mabtkb  and  Servant  «  278*)— Injubt  to 
Srbvaht— Negligence— BviDBNCE. 

In  an  action  for  the  death  of  a  servant 
vltile  attemptin|:  to  release  a  freight  elevator 
tmder  the  direction  of  a  vice  principal,  evidence 
A«til  to  support  a  finding  of  actionable  negli- 
lence,  based  on  the  failure  of  the  master  to 
tarnish  decedent  a  safe  place  in  which  to  work. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  27&*] 

&  Masteb  and  Servant  (|  126*)— Injubt  to 
Sesvant — Defectitb  Appuances— Knowi-- 
idob  of  Master. 

A  master  is  chargeable  with  a  knowledge 
of  the  condition  of  a  freight  elevator,  stalled  in 
conaeqaence  of  the  wheels  of  a  truck  on  the 
etevator  becoming  wedged  between  the  floor  of 
the  elevator  and  the  floor  of  the  building,  and 
of  the  dangers  of  the  work  in  extricating  the 
wheels,  and  where  he  knew,  or  by  the  exeiclse  of 
ordinary  care  might  have  known,  of  the  condi- 
tion of  the  elevator,  or  the  probable  conse- 
quences, he  was  chargeable  witn  notice  of  the 
actual  condition  of  the  elevator,  at  the  time  a 
servant  was  directed  to  pull  out  the  truck 
wheels  from  their  place  of  wedging  so  as  to 
permit  farther  use  of  the  elevator. 

[Bd.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !§  243-251;  Dec.  Dig.  i 
126.*] 

9.  Masteb  and  Sebtant  ({§  222,  226*)— In- 
jubt TO  Sebvant— Assumption  of  Risk. 

Olie  risks  which  a  servant  assumes  are 
each  only  as  arise  after  the  exercise  of  due  care 
by  tlie  master,  and,  where  a  servant  was  killed 
while  attempting  to  release  a  freight  elevator 
pursuant  to  his  orders,  the  master,  to  invoke 
the  doctrine  of  assumed  risk,  must  show  that 
ordinaiy  care  had  been  exercised  to  ascertain 
the  condition  of  the  elevator. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  648-651,  659-667;  Dec. 
Dig.  ii  222,  226.*] 

10.  Mastkb  and  Servant  (S  190*)— Injubt 
TO  SEBVAirr  —  Vice  Pbincipal  —  Pbbfobu- 

ARCK  OF  DUTT. 

A  vice  principal,  in  charge  of  his  master's 
flipping  department,  and  intrusted  with  the 
duty  of  superintending  the  filling  of  different 
orders  of  goods,  and  iu  taking  goods  from  dif- 
ferent floors  of  the  master's  building  to  fill  the 
orders,  and  to  see  that  men  under  him  put  the 
goods  in  correct  stacks,  had  authority  to  direct 
a  servant  to  assist  in  releasing  an  elevator,  used 
in  the  performance  of  the  work,  which  had  be- 
come stalled  in  consequence  of  the  wheels  of 
a  truck  tiaving  t)ecome  wedged  between  the  floor 
of  the  elevator  and  the  floor  of  the  building. 

(Ed.  Note. — For  other  rases,  see  Master  and 
Servant,  Gent  IMg.  U  449-474;  Dec.  Dig.  « 
190.*] 

11.  Masteb  and  Sebvant  (J|  101, 102,  108*)— 
Oblioationb  or  Mabteb. 

The  law  imposes  on  a  master  the  duty  of 
famishing  a  reasonably  safe  place  of  work  and 
appliances,  and,  while  such  duty  may  be  dele- 
gated, tie  is  responsible  for  its  proper  perform- 
ance. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  135,  171-174.  175,  178- 
184,  IM;  Dec.  Wg.  |{  101,  102,  103.*] 

EtTor  to  Coart  of  Civil  Appeals  of  Fonrtti 
Supreme  Jadlcial  District 
Action  by  Locarla  G.  De  Paiz  and  others 


against  Hngo,  Schmeltzer  ft  Company. 
There  was  a  Judgment  of  the  Court  of  Civil 
Appeals  (128  S.  W.  012)  affirming  a  judgment 
for  plaintiffs,  and  defendant  brings  error. 
AflSrmed. 

Wm.  Aubrey  and  Onion  &  Henry,  for 
plaintiff  in  error.  Anderson  &  Belden,  A.  E. 
Heilbron,  Edmund  Haltom,  and  J.  D.  Cbllds, 
for  defendants  in  error. 

DIBRELL,  J.  Locarla  G.  De  Paiz,  for 
herself  as  the  mother  of  deceased,  Louis 
Paiz,  and  as  next  friend  for  Frank  and 
Otlla  Paiz,  minor  children  of  deceased  by  a 
first  marriage,  end  Moliie  Paiz  for  herself  as 
surviving  wife  of  deceased  and  as  next 
friend  of  Louisa  Paiz,  a  minor  cbUd  of  her- 
self and  deceased  by  the  second  marriage, 
brought  this  suit  against  Hugo,  Schmeltzer 
ft  Co.,  a  corporation,  to  recover  damages  for 
the  death  of  said  Louis  Paiz,  an  employ^  of 
defendant 

The  grounds  upon  which  plalntifte  seek  to 
recover  damages  may  be  stated  summarily 
as  follows:  That  Louis  Paiz  was  an  em- 
ploye of  defendant  who  owned  and  conduct- 
ed a  wholesale  grocery  business  in  the  dty 
of  San  Antonio,  and  was  oigaged  in  receiv- 
ing such  goods  into  its  building  therein  sit- 
uated and  shipping  out  such  goods  to  the 
various  points  throughout  the  state.  That 
on  the  occasion  of  the  injury  received  by 
said  Louis  Paiz  from  which  he  died,  he  was 
engaged  in  the  work  of  assisting  two  other 
employes  of  defendant,  aU  of  whom  were 
working  under  the  direction  and  supervision 
of  one  Charles  Huermann,  a  vice  principal 
of  defendant,  in  removing  about  75  cases 
of  snuff  from  an  elevator  in  the  building  and 
in  extricating  the  wheels  of  a  truck  from 
between  the  floor  of  the  building  end  the 
floor  or  platform  of  the  elevator.  That 
there  was  In  use  in  said  building  a  freight 
elevator  running  from  the  basement  to  the 
third  floor  of  said  building,  which  was  used 
for  taking  goods  up  and  down  from  and  to 
the  different  floors  of  the  building  for  stor- 
age and  shipment  Just  prior  to  the  atoi- 
dent  two  porters,  Henry  McCuUoch  and  Bar- 
tolo  Martinez,  under  the  supervision  of 
Charles  Huermann,  were  engaged  in  remov- 
ing about  75  cases  of  snuff  from  the  first 
floor  to  the  second  or  from  the  second  to  the 
third,  and,  when  they  rolled  the  truck  load- 
ed with  the  snuff  onto  the  platform  of  the 
elevator  which  was  on  a  level  with  the  floor, 
the  platform  of  the  elevator  began  to  de- 
scend, and  one  of  the  porters  Jumped  onto 
the  elevator  and  by  pulling  one  of  the  ropes, 
there  being  two  ropes,  one  to  lower  and  one 
to  ^evate,  reversed  the  elevator,  which 
started  to  ascend,  when  two  of  the  wheels  of 
the  truck  were  caught  and  wedged  in  between 
the  floor  of  the  building  and  the  platform 
or  floor  of  the  elevator.    The  wheels  of  the 
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truck  stopped  the  elevator  in  its  ascent 
About  this  time  the  deceased  came  from  the 
basement  and  was  engaged  in  assisting  Mar- 
tinez and  McCuUoch,  the  two  porters,  in  re- 
moving from  the  elevator  the  snuff  that  had 
fallen  from  the  truck  prior  to  deceased's 
arrival.  It  is  not  alleged  or  shown  posi- 
tively by  the  testimony  just  how  deceased 
cams  to  assist  the  porters,  Martinez  and  Mc- 
CuUoch, but  deceased  with  the  two  porters 
were  directed  how  and  in  what  manner  to  re- 
move the  snuff,  and,  after  the  snuff  had  been 
removed  to  the  floor  of  the  building,  Charles 
Huermann,  who  was  alleged  to  have  been 
the  vice  principal  of  defendant,  directed  the 
deceased  and  the  two  porters  to  remove  and 
extricate  the  wheels  of  the  truck  from  be- 
tween the  floor  of  the  building  and  the  plat- 
form or  floor  of  the  elevator.  As  soon  as  the 
wheels  of  the  truck  were  extricated,  the  ele- 
vator began  to  ascend  with  great  velocity 
and  carried  deceased  to  the  third  floor  or 
floor  above,  where  his  leg  and  other  portions 
of  his  body  were  caught  l>etween  the  upper 
floor  of  the  building  and  the  platform  of  the 
elevator,  by  which  Injuries  were  inflicted 
from  which  he  died. 

It  was  alleged  by  plaintiff,  among  other 
grounds  of  negligence,  that  the  work  of  re- 
moving the  truck  wheels  from  the  position 
described  above  was  unsafe  and  dangerous, 
and  that  it  was  negligence  on  the  part  of  the 
defendant,  acting  through  its  vice  principal, 
Charles  Huermann,  to  have  directed  the  de- 
ceased, who  was  "green  and  inexperienced," 
to  extricate  the  truck  wheels  from  the  posi- 
tion between  the  elevator  platform  and  floor 
of  the  building,  without  warning  him  of  the 
dangerous  character  of  the  work.  On  this 
point  we  quote  the  following  from  plaintiffs 
petition:  "At  the  time  of  said  occurrence  de- 
fendant owed  the  said  Louis  Paiz  the  duty 
to  famish  lilm  a  reasonably  safe  place  to 
work,  and  reasonably  careful,  experienced, 
and  skillful  servants  to  assist  him,  and  an 
experienced  and  competent  overseer  or  mas- 
ter to  direct  the  work,  and  to  also  furnish 
him  with  reasonably  safe  machinery  and  ap- 
pliances with  which  to  do  said  woi^,  and 
that  notwithstanding  said  duties  so  owing  by 
defendant  to  said  Louis  Paiz,  who  was  then 
and  there  green  and  inexperienced  in  such 
work,  the  said  defendant  then  and  there, 
through  its  vice  principal  so  acting  for  the 
master,  either  directed  and  ordered  said 
Louis  Paiz,  or  accepted  his  said  service,  to 
go  into  or  upon  the  platform  or  floor  of 
said  elevator  and  engage  upon  a  piece  of 
work  that  was  unsafe  and  dangerous,  and 
thereby  cause  his  death  as  aforesaid.  That 
it  was  unsafe  and  dangerous  for  defendant, 
through  its  said  vice  principal,  to  have  order- 
ed or  permitted  its  said  servants  to  release 
the  elevator,  which  it  did,  by  pulling  or  pry- 
ing the  wheels  of  the  truck  loose  from  be- 
tween the  said  floors,  which  defendant 
.should  have  known,  and  such  act  was  cal- 
culated to  causa  just  such  a  disaster  as  ac- 


tually occurred."    There  are  other  groi 

of  negligence  alleged  in  plaintiff's  petl 
cliargeable  against  defendant,  which  1 
the  view  we  take  of  the  case  it  will  no 
necessary  to  state  except  as  they  ma: 
applicable  incidentally  in  framing  this  < 
ion. 

The  defendant  answered  by  general 
special  exceptions,  general  denial,  conti 
tory   negligence,   and  that,  if  the  dece 
was  not  injured  and  kUled  through  his 
negligence,  his  death  was  caused  by  the 
ligence  of  his  fellow  servants. 

The  cause  in  the  lower  court  was  1 
with  a  jury,  who  found  for  plaintiff  upoi 
the  issues  presented  and  gave  damage 
the  sum  of  $3,300,  which  was  duly  ap 
tioned  among  the  several  plaintiffs, 
cause,  having  been  appealed  by  the  del 
ant,  was,  on  April  27,  1910,  by  the  Coui 
Civil  Appeals,  Fourth  District,  afiarmed. 
due  time  a  petition  for  writ  of  error 
sued  out  in  this  court,  and  on  4th  da: 
October,  1910,  granted. 

[1]  The  cause  of  action  Is  based  on  si 
vision  2  of  article  2899,  now  article  i 
of  the  Revised  CivU  Statutes,  as  folI< 
"When  the  death  of  any  person  Is  ca 
by  the  wrongful  act,  negligence,  unskil 
ness  or  default  of  another  (person)." 

It  will  not  be  necessary  to  enter  ini 
discussion  of  the  question  of  the  const 
tion  to  be  given  the  foregoing  subdlTii 
since  it  has  been  frequently  construed 
the  courts  of  this  state.  We  will  pass 
that  question  with  the  statement  that,  ui 
the  application  of  said  subdivision  to  Inji 
to  persons  resulting  in  death,  it  is  the  sel 
law  of  this  state  tiiat  private  corporal 
are  "persons"  within  its  meaning  and 
port.  Fleming  v.  Texas  Loan  Agency 
Tex.  238,  27  8.  W.  126,  26  L.  R.  A.  250. 

The  basic  questions  in  the  case  are: 
Charles  Huermann  a  vice  principal  of  tbt 
fendant,  Hugo,  Schmeltzer  St,  Compan; 
private  corporation,  and  was  he  at  the  i 
of  the  injury  that  resulted  In  the  deatl 
deceased  directing  the  deceased  to  do  s< 
thing  that  was  required  to  be  done  by 
master?  If  so,  then  his  acts  in  the  co 
of  executing  the  business  of  the  corpora 
were  those  of  the  master.  If  the  evid< 
shows  direction  on  the  part  of  the  vice  i 
cipal  to  the  deceased  in  the  performano 
any  work  In  and  about  the  master's  t 
ness  and  in  the  administration  of  i 
business,  and  in  the  due  performance 
such  work  under  the  direction  of  the 
principal,  the  deceased  received  injuries  t 
which  death  resulted,  the  master  wouU 
liable,  provided  there  was  negligence  sh 
on  the  part  of  the  vice  principal  in  dlrec 
the  performance  of  the  work — in  this  < 
the  releasing  of  the  truck  wheels  from 
grip  of  the  elevator  so  as  to  continue  in 
performance  of  the  work  previously  b« 
and  which  liad  been  suspended  by  the  fae 
ing  of  such  wheels  between  the  floors  of 
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building  and  elevator  so  as  to  arrest  tbe 
movement  of  the  elevator. 

As  to  what  constitutes  a  servant  a  vice 
principal  has  been  the  subject  of  much  legal 
discussion  and  divergent  opinion  In  nearly 
every  state  In  the  Union.  But,  whatever 
may  be  thought  of  the  logic  or  wisdom  of  the 
conclusion,  the  rule  in  this  state  is  definitely 
settled  to  be:  "That  mere  differeace  in  the 
grade  of  employment,  or  the  fact  that  one 
servant  Is  the  foreman  or  boss  of  another, 
does  not  take  them  out  of  tbe  general  rule 
of  the  common  law  upon  the  subject;  and 
tbat  the  common  master  is  not  responsible 
for  the  negligent  act  of  the  foreman  or  boss 
unless  the  latter  has  been  intrusted  with  tbe 
power  to  employ  and  discharge."  Toung  v. 
Hahn,  96  Tex.  101,  70  S.  "W.  930. 

[2]  If  such  servant,  in  addition  to  his  au- 
thority to  direct  and  supervise  the  work  of 
those  under  him,  has  authority  to  hire  and 
discharge  such  subordinate  servants,  he  be- 
comes a  vice  principal,  and  bis  "wrongful 
act,  negligence,  unakillfulness  or  default"  is 
tbat  of  the  master. 

[31  While  the  question  whether  a  servant 
is  a  vice  principal  of  the  master  Is  one  part- 
ly of  fact  and  partly  of  law,  or  a  mixed 
qnestlon  of  law  and  fact,  yet  It  Is  a  proper 
subject  to  be  submitted  to  the  determination 
of  tbe  Jury,  and,  when  properly  submitted  to 
tlie  jury  as  a  determinable  issue  upon  suffi- 
cient supporting  or  conflicting  evidence,  their 
finding  is  as  conclusive  upon  that  question  as 
npon  any  other.  La  Batt's  Master  &  Servant, 
vol.  2,  If  Sll-664a ;  Devlne  v.  Tarrytown  & 
1.  Union  Gaslight  Co..  22  Hun  (N.  Y.)  26. 

In  this  case  such  question  was  properly 
submitted  by  the  trial  court  to  the  jury,  and 
tbey  found  the  employ^  Charles  Huermann 
to  be  tbe  vice  principal  of  the  defendant.  It 
is  assigned  as  error  and  made  the  subject 
of  emphatic  complaint  that  the  court  submit- 
ted the  issue  of  vice  principal  to  the  jury; 
tbe  contention  being  that  there  was  no  evi- 
dence on  the  subject  authorizing  its  submis- 
sion. 

[41  The  Court  of  Civil  Appeals,  after  set- 
ting oat  at  length  and  in  detail  the  testimony 
of  several  witnesses  taken  from  the  record 
upon  the  issue  of  the  vice  princlpalshlp  of 
Charles  Huermann,  make  this  clear  and  suc- 
cinct finding  of  fact  upon  the  subject  under 
discussion:  "In  the  country  shipping  depart- 
ment Charles  Huermann  was  foreman  with 
power  to  supervise  the  work  done  in  that  de- 
partment and  with  power  to  hire  and  dis- 
charge employes  working  in  that  depart- 
ment." This  finding  of  fact  by  the  Court  of 
Civil  Appeals  brings  Charles  Huermann  with- 
in the  rule  definitely  and  authoritatively 
enunciated  by  this  court  In  the  case  of  Young 
T.  Hahn,  96  Tex.  101,  70  S.  W.  950,  making 
him  the  vice  principal  of  the  defendant'  be- 
low. 

IS)  A  careful  Inspection  of  the  record 
shows  that  the  Court  of  Civil  Appeals  based 
Its  findings  on  this  issue  upon  the  testimony 


of  witnesses  whose  credibility  was  considered 
and  approved  by  the  jury,  and  we  think  such 
testimony,  if  believed  by  the  Jury,  was  amply 
sufficient  to  support  the  finding  that  Charles 
Huermann  was  plalntill  in  error's  vice  prin- 
cipal. It  is  not  within  tbe  Jurisdiction  of 
this  court  to  pass  upon  the  credibility  of  the 
witnesses,  or  to  assail  the  findings  of  fact  by 
the  Court  of  CivU  Appeals  when  there  is  evi- 
dence of  sufficient  probative  force  to  estab- 
lish such  fact.  The  testimony  upon  which 
these  findings  of  fact  by  the  Court  of  Civil 
Appeals  were  made  may  be  seen  in  the  ex- 
cellent opinion  In  that  case  by  Chief  Justice 
James.  Hugo  Scbmeltzer  Co.  v.  Frank  Paiz 
et  al.,  128  S.  W.  912. 

Having  determined  from  the  findings  of 
fact  by  the  Court  of  Civil  Appeals  and  the 
evidence  In  the  record  that  Charles  Huer- 
mann was  the  vice  principal  of  the  defend- 
ant, we  will  next  determine  whether  the  In- 
Jury  and  death  of  deceased  was  the  proxi- 
mate result  of  the  performance  of  some  work 
or  act  for  defendant  by  tbe  deceased  while 
in  tbe  employment  of  defendant,  and  which 
work  or  act  was  in  the  furtherance  of  de- 
fendant's business  and  performed  under  tbe 
direction  of  defendant's  vice  principal,  and 
whether  in  directing  the  deceased  to  per- 
form such  work  or  act  under  the  circum- 
stances attendant  upon  the  performance  of 
such  work  or  act  by  deceased  there  was  neg- 
ligence on  the  part  of  such  vice  principal. 

The  record  discloses  tbat,  just  prior  to 
the  accident  in  which  deceased  received  his 
fatal  injuries,  defendant's  vice  principal 
Charles  Huermt^nn  and  the  two  porters,  Bar- 
tolo  Martinez  and  Henry  McCuUoch,  were 
performing  tbe  work  of  moving  about  75 
cases  of  snuft  from  tbe  first  to  the  second 
fioor  of  defendant's  warehouse  or  place  of 
business  by  means  of  a  freight  elevator  that 
belonged  to  defendant  and  which  was  used 
for  such  purpose,  and  that  they  had  placed 
tbe  cases  of  snuff  on  a  truck  wagon  and  were 
in  the  act  of  rolling  the  truck  on  the  plat- 
form of  the  elevator  when  It  began  to  de- 
scend with  the  front  wheels  of  the  truck  on 
the  platform.  One  of  the  porters  Jumped  in- 
to the  elevator  and  by  means  of  pulllug  one 
of  the  ropes  attached  to  it  for  that  purpose 
reversed  the  motion  of  the  elevator,  which 
began  to  ascend  when  the  front  wheels  of 
the  truck  were  caught  between  tile  floors  of 
the  building  and  elevator  and  there  wedged. 
The  cases  of  snuff  were  scattered  over  Che 
elevator  platform,  and,  while  the  two  porters 
under  the  direction  of  Cliarles  Huermann 
were  removing  the  snuff  from  the  elevator, 
the  deceased,  whose  chief  business  was  that 
of  driver  of  a  delivery  wagon  for  defendant 
in  connection  with  its  wholesale  business, 
was  called  from  tbe  basement  by  one  Hartung, 
under  whom  he  chiefly  worked.  When  de- 
ceased reached  the  first  floor  from  the  base- 
ment in  tbe  view  of  said  Hartung  and  in  the 
presence  and  at  least  with  the  tacit  consent 
of  Charles  Huermann,  defendant's  vice  prln- 
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dpal,  got  down  Into  the  elevator  and  began 
work  assisting  the  two  porters  In  removing 
the  scattered  snuff  to  the  building  floor.  The 
proof  does  not  show  who  directed  the  deceas- 
ed to  assist  in  this  work,  bnt  it  was  shown 
by  the  evidence  that  deceased  and  the  other 
drivers  were  expected  and  required  to  as- 
sist the  porters  In  assembling  and  removing 
the  goods  in  the  building  when  they  were 
not  engaged  in  driving  their  delivery  wagons, 
and  that  they  customarily  did  such  work  as 
deceased  was  doing.  After  the  snuff  had 
been  removed  from  the  elevator,  the  record 
shows  that  the  elevator  was  fastened  or 
lodged,  and  that,  in  order  to  discbarge  or 
unfasten  it  so  ttiat  the  work  of  taking  the 
snuff  to  the  second  floor  could  be  resumed, 
it  was  necessary  to  extricate  or  remove  the 
truck  wheels  from  their  lodgment  between 
the  floors  of  the  building  and  elevator.  The 
deceased  in  connection  with  the  two  porters 
was  directed  to  pull  out  or  extricate  the 
truck  wheels  from  the  position  before  men- 
tioned. 

After  the  truck  wheels  had  become  wedg- 
ed in  between  the  floors  of  the  elevator  and 
building,  no  inspection  or  Investigation  of  the 
condition  of  the  elevator  was  made  by  de- 
fendant; no  precautionary  steps  were  taken 
to  prevent  the  rapid  ascent  of  the  elevator 
when  released  by  the  removal  of  the  truck 
wheels;  the  elevator  car  and  weights  were 
not  hung  with  ropes  or  chain  blocks  from  the 
headwork  so  as  to  prevent  the  happening  of 
the  very  thing  that  did  happen  when  the 
truck  wheels  were  pulled  out  by  deceased 
and  his  assistant,  the  rapid  and  wild  ascent 
of  the  elevator  to  the  top  of  the  building,  by 
means  of   which  the  deceased  was   killed. 

[6]  The  contention  that  the  elevator  was  a 
safe  appliance  for  the  use  of  defendant's 
servants  and  that  it  had  been  recently  in- 
spected is  without  any  relevant  force.  That 
if  it  became  disabled  in  the  course  of  its 
use  such  defect  was  the  result  of  the  negli- 
gence of  the  fellow  servants  of  deceased  is 
also  without  any  relevant  force.  Concede 
that  the  elevator  was  in  good  working  condi- 
tion and  had  been  properly  inspected,  and 
that  the  cause  of  its  descent  when  the  load- 
ed truck  was  rolled  upon  it  was  due  to  the 
fact  the  brakes  were  not  properly  applied, 
and  that  the  negligent  application  of  the 
brakes  was  due  to  the  negligence  of  a  fellow 
servant  of  deceased.  By  reason  of  the  im- 
proper application  of  the  brakes  the  elevator 
began  to  descend  when  the  truck  was  rolled 
upon  its  platform,  and  when  the  elevator 
was  reversed  its  ascent  was  arrested  by  the 
falling  of  the  truck  wheels  between  the  floor 
of  the  elevator  and  building.  Up  to  this 
time  no  injury  had  been  done  any  servant  of 
defendant  But  when  the  deceased  was  di- 
rected to  pull  out  the  truck  wheels  from 
their  wedged  position,  in  order  that  the  el- 
evator might  be  used  in  the  furtherance  of 
the  master's  business,  a  different  question 


arises  involving  defoidant's  UabUity  f 
death  of  deceased. 

[7]  John  D.  Connelly,  an  expert  w 
whose  business  It  was  to  repair  electr 
vators,  testified  as  follows,  as  to  the  n 
and  invariable  effect  of  reversing  ai 
resting  the  ascent  of  such  elevators  a 
In  use  by  defendant:  "When  this  tmi 
caught  between  the  floor  of  the  elevate 
the  floor  of  the  building,  something  wi 
to  give  way  always.  With  any  kind 
elevator,  something  is  bound  to  break 
whenever  an  accident  of  that  kind  < 
the  weakest  place  In  the  machinery 
way;  something  is  bound  to  go.  WIu 
truck  got  caught  there,  an  accident  n 
evltable,  couldn't  be  helped,  and  somi 
of  that  machinery  had  to  break." 

It  appears  from  the  testimony  of  th: 
ness,  which  is  not  contradicted  in  the  i 
that  when  such  an  elevator  as  that  In  i 
defendant  is  stopped  in  its  ascent  by 
wheels  as  in  this  case,  when  reversed 
this  case,  some  part  of  such  elevato 
bound  to  break.  This  same  witness  te 
as  follows,  on  the  subject  of  the  prope 
to  have  released  the  truck  wheels  and 
the  dangerous  character  of  the  work 
moving  the  truck  wheels  under  the  c 
stances  deceased  was  directed  to  i 
them  by  defendant:  "If  an  electric  el 
was  ascending  between  the  bottom  ^ 
shaft  and  the  top,  and  was  caught  b 
wheels  of  a  truck  fastened,  and  that  el 
was  in  that  condition.  I  wouldn't  th 
would  be  ordinarily  safe,  In  my  oplnl 
go  into  that  elevator  and  pull  loose  t 
structlon  that  was  holding  it  In  my 
ment,  as  to  the  proper  manner  in  wh 
have  released  that  elevator,  under  tho 
cumstances,  I  would  have  hung  the  a 
weights  both  with  ropes,  chain  bloc 
something  of  tliat  kind,  and  we  woulcJ 
to  take  the  chain  blocks  and  hani 
weights  from  the  headworks.  It  won 
have  been  proper  or  ordinarily  safe, 
opinion,  to  have  gone  into  that  car 
the  circumstances  and  pulled  the  wheel 
that  were  obstructing  it" 

By  this  testimony,  uncontradicted,  t 
fendant  stands  convicted  of  culpable 
gence.  It  is  immaterial  by  whose  negl 
the  elevator  brakes  were  not  proper 
piled,  so  as  to  have  prevented  it  from 
down  when  the  loaded  truck  was  rolle<3 
its  platform.  When  the  elevator  was  i 
ed  by  the  porter  pulling  the  proper  rop 
its  upward  movement  stopped  by  the 
wheels  before  described,  some  portion 
machinery  was  bound  to  break,  and 
came  dangerous  and  unsafe  to  the  pere 
moving  the  truck  wheels  without  the  p 
tionary  measures  suggested  by  the  w 
or  without  some  other  adequate  precai 
ry  measures. 

[8]  Defendant  was  chargeable  wit 
knowledge  of  the  6ondltion  of  said  n 
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er;,  and  tbe  dangerous  and  nnsafe  diameter 
of  the  work  In  extricating  the  truck  wbeels 
as  by  It  directed.  If  defendant  knew,  or  by 
Uie  exercise  of  ordinary  care  mlgbt  have 
known,  tbe  condition  of  tbe  elevator  after  it 
had  been  stopped  in  its  upward  movement  by 
the  track  wheels,  or  knew,  or  by  the  exercise 
of  ordinary  care  and  diligence  might  have 
knovn,  tbe  natural  or  probable  consequences 
of  arresting  the  upward  motion  of  tbe  eleva- 
tor by  other  means  than  those  provided  for 
In  the  construction  of  the  appliance,  and  that 
SQCh  probable  consequence  would  be  the 
breaking  of  some  portion  of  the  machinery 
of  the  elevator  and  rendering  it  unsafe  as  a 
place  to  work.  It  was  chargeable  with  notice 
of  the  actual  condition  of  the  elevator  at  the 
thne  deceased  was  directed  to  remove  or  pull 
ont  the  track  wheels  from  their  place  of 
wedging. 

In  directing  the  deceased  to  remove  or  as- 
sist In  removing  the  truck  wheels,  he  was  so 
directed  by  defendant's  vice  principal,  and 
therefore  by  the  defendant  itself,  to  perform 
a  piece  of  work  that  was  attendant  with  haz- 
ard and  great  danger,  and,  being  directed 
and  required  to  go  upon  the  elevator  plat- 
form In  order  to  perform  the  required  work, 
deceased  was  not  furnished  a  safe  place  In 
which  to  work — an  Imperative  duty  imposed 
b;  law  upon  defendant  The  neglect  of  such 
dnty  on  the  part  of  the  defendant,  out  of 
which  proceeded  Injury  and  death  to  tbe  de- 
ceased, renders  defendant  liable  to  respond  In 
damages. 

[9]  The  su^estion  that  deceased  In  per- 
forming the  work  he  was  engaged  In  at  the 
time  of  the  accident  assumed  the  risk  of  the 
Injiuy  which  caused  his  death  is  not  tenable. 
Tbe  do<itrlne  of  assumed  risk  Is  not  applica- 
ble to  the  facts  of  this  case.  To  Justify  the 
invocation  of  the  doctrine  of  assumed  risk 
in  this  case.  It  was  incumbent  upon  defend- 
ant to  show  that  ordinary  care  and  prudence 
was  exercised  to  ascertain  the  condition  of 
the  elevator  after  It  had  become  wedged  by 
the  truck  wheels.  The  record  is  silent  as  to 
anything  the  defendant  did  in  that  respect 
after  the  obstrnction  of  the  elevator  machin- 
ery. The  injuries  growing  out  of  those  acci- 
dents and  casualties  which  the  servant  has 
Impliedly  agreed  to  risk  are  such  only,  as 
arise  after  the  exercise  of  due  care  and  dili- 
gence on  the  part  of  the  master.  Wood's 
Uw  of  Master  &  Servant,  {  8^;  Producers' 
Oil  Co.  V.  Barnes  (Civ.  App.)  120  S.  W.  1023. 

It  should  be  observed  that,  at  the  time  the 
elevator  was  lodged  or  disabled,  the  deceas- 
ed was  not  present  and  knew  nothing  of  the 
condition  of  the  elevator,  and  was  not  ex- 
pected to  know  anything  of  Its  condition,  or 
tbe  dangerous  character  of  the  work  he  was 
directed  to  perform,  or  the  unsafe  place  he 
occupied  in  removing  the  truck  wheels.  He 
came  upon  the  scene  after  the  lodgment  of 
the  elevator. 

[18]  It  is  contended  by  plaintiff  in  error 
■hat  the  vice  principal,  Charles  Huermann, 


was  acting  beyond  and  not  withbi  the  scope 
of  his  authority  when  he  directed  the  deceas- 
ed to  take  out  the  wedged  truck  wheels,  and 
that  by  reason  of  such  fact  the  defendant  is 
not  liable  for  th«  death  of  Faiz.  This  con- 
tention is  not  supported  even  by  the  testi- 
mony of  defendant,  as  it  was  shown  by  Ralph 
Hugo  that  Charles  Huermann  had  charge  of 
tbe  country  shipping  department;  that  his 
duty  was  to  superintend  the  filling  of  the  dif- 
ferent orders;  that  in  taking  the  goods  from 
the  different  floors  It  was  his  duty  to  be  pres- 
ent and  see  that  they  (the  porters)  worked 
and  that  they  pat  the  goods  in  "correct 
stacks";  that  he  had  charge  of  the  porters 
in  the  performance  of  this  work. 

Upon  the  testimony  of  defendant  it  is  clear, 
as  we  think,  that  the  vice  principal  was  act- 
ing within  the  scope  of  his  authority  in  di- 
recting the  porters  and  in  seeing  that  the 
goods  were  properly  moved  and  put  in  "cor- 
rect stacks,"  and  when  the  elevator,  which 
was  used  for  the  purpose  of  taking  the  goods 
up  and  down  for  the  specified  purposes,  be- 
came disabled  by  the  falling  of  the  truck 
wheels,  it  was  within  tbe  scope  of  bis  au- 
thority and  in  the  performance  of  a  clear  du- 
ty to  direct  tbe  releasing  of  the  elevator  and 
the  taking  oat  of  the  track.  This  was  more 
especially  within  the  line  of  his  duty  as  the 
evidence  showed  the  truck  wagon  was  also 
one  of  the  Instruments  used  In  carrying  on 
the  work  of  the  master  in  assembling  the 
goods  and  In  moving  them\  from  different 
parts  of  the  floor  to  the  elevator.  To  deny 
the  superintendent  or  director  of  the  ship- 
ping department  the  authority  to  direct  the 
releasing  of  the  truck  from  its  position  be- 
tween tbe  floors  of  the  building  and  the  ele- 
vator would.  In  effect,  be  equivalent  to  say- 
ing that,  if  In  rolling  the  truck  from  one  part 
of  the  building  to  another  the  wheels  should 
be  caught  in  a  crack  of  the  floor  and  there 
fastened,  the  superintendent  was  denied  the 
authority  to  direct  the  loosening  of  such 
trucks,  but  should  suspend  work  and  report 
the  matter  to  headquarters.  Besides  this, 
sight  is  lost  of  the  fact  that  the  defendant 
was  present  and  acting  in  the  person  of  its 
vice  princIpaL 

[11]  In  support  of  plaintiff  in  error's  con- 
tention, we  are  cited  by  its  counsel  to  12  Am. 
&  Eug.  Ency.  of  Law,  946,  where  will  be 
found  the  following  general  principles:  "There 
can,  of  course,  be  no  recovery  under  this 
statute  unless  the  negligence  is  that  of  a  per- 
son whose  orders  the  plaintiff  Is  bonnd  to 
obey.  To  authorize  a  recovery  under  this 
statute,  the  injury  must  be  the  result  of  tbe 
negligent  person  giving  the  orders  and  of  the 
plaintiff  conforming  to  tbe  orders.  It  has, 
however,  been  held  that  it  was  not  necessary 
that  the  orders  should  be  per  se  negligent, 
but  if,  while  In  obedience  to  orders,  injury 
arises  through  the  negligence  of  the  one  giv- 
ing the  orders,  it  is  sufficient.  The  law  Im- 
poses ppon  the  master  certain  duties  which 
concern  the  safety  of  bis  servants,  and,  while 
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be  may,  of  coarse,  delegate  tbe  duties  to  an- 
other, his  doing  so  In  no  wise  affects  bis  re- 
sponsibility for  their  proper  performance.  If 
one  servant  Is  injured  by  reason  of  the  neg- 
ligent performance  of  one  of  these  duties  by 
another  servant  to  whom  It  has  been  delegat- 
ed by  the  master,  the  master  cannot  escape 
liability  on  the  ground  that  the  negligence 
was  that  of  a  fellow  servant.  In  other  words, 
where  a  servant  is  intrusted  with  the  per- 
formance of  one  of  the  master's  personal  du- 
ties, be  is,  with  respect  to  that  duty,  a  vice 
principal  or  representative  of  tbe  master, 
who  will  be  liable  to  another  servant  for  tbe 
negligent  performance  by  the  A'lce  principal 
of  the  delegated  personal  duty  to  the  same 
extent  as  for  bis  own  negligence." 

The  above  enunciation  of  the  law  is  in  per- 
fect harmony  with  the  holding  in  this  state 
upon  that  subject  and  Impresses  us  as  au- 
thority to  sustain  the  position  we  maintain. 

From  the  above  authority  it  will  also  be  ob- 
served that  It  is  stated  the  law  Imposes  upon 
the  master  certain  personal  duties  which  con- 
cern the  safety  of  the  servant  Referring  to 
the  same  authority  above  quoted  from  under 
the  head  of  Master  and  Servant  (volume  20, 
p.  88),  we  find  the  following  rule  laid  down 
upon  tbe  subject:  "It  is  the  duty  of  tbe  mas- 
ter to  use  reasonable  care  to  furnish  his  em- 
ployes with  a  reasonably  safe  place  of  work 
and  with  reasonably  safe  and  suitable  ma- 
chinery and  appliances.  The- master's  duty 
in  this  regard  does  not  end  here,  but  is  a  con- 
tinuing one.  The  law  Imposes  on  him  the 
further  obligation  of  using  reasonable  care 
to  keep  such  place  of  work  and  such  instm- 
mentaUtles  In  a  reasonably  safe  condition, 
and  this,  of  course,  is  to  be  accomplished  by 
a  proper  and  timely  inspection  for  defects 
and  tbe  repair  thereof." 

We  have  given  a  careful  consideration  to 
all  the  assignments  of  error  contained  in  the 
petition  for  writ  of  error,  and  have  conclud- 
ed that  no  material  error  has  been  committed 
in  the  rendition  of  jndgment  for  plaintiffs. 
The  pleadings  are  sufBdent,  and,  while  the 
evidence  is  conflicting  on  many  material 
points,  such  Issues  seem  to  have  been  fairly 
submitted  to  the  jury,  and  their  finding  is 
binding,  under  such  circumstances,  upon  this 
court.  It  is  mete  to  say  that  an  exceptional 
degree  of  earnestness,  research,  and  legal 
learning  has  been  bestowed  on  this  case  by 
tbe  learned  counsel  for  both  sides. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Court  of  Civil  Appeals  be 
affirmed,  and  it  is  so  ordered. 


JOHNSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  6, 
19U.) 

Cbiuinal  Law  (J  796*)— Instbuctions— Pon- 
ISHMENT— Separate  Codnts. 

Where  an  indictment  charged  in  separate 
counts   the  ottenses   denounced   by   Pen.    Code 


1885,  art.  786,  punishing  by  fine  of  no 
than  $10  nor  more  than  $200  any  peisoi 
fully  maiming  any  domestic  animal,  and  ; 
787,  punishing  by  fine  not  to  exceed  $25 
person  wantonly  maiming  any  domestic  a 
an  instruction  that,  if  accused  wantonly 
ed  a  domestic  animal,  he  was  guilty,  ai 
jury  should  fix  his  punishment  at  a  £ 
not  less  than  $10  nor  more  than  $20€ 
erroneous,  because  authorizing  tbe  jury  f 
accused  guilty  under  one  article  and  aui 
ing  the  punishment  prescribed  by  the  otl 
[Ed.  Note. — For  other  cases,  see  Cr 
Law,  Cent  Dig.  i  1933;    Dec.  Dig.  f  79( 

Appeal  from  Madison  County  Court; 
D.  Clark,  Judge. 

Nelse  Johnson  was  convicted  of  crimi 
he  appeals.    Reversed  and  remanded. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 

DAVIDSON,  P.  3.  The  Indletmenl 
talus  two  counts;  the  first  charging 
lant  unlawfully  and  maliciously  m« 
wounded,  and  disfigured  a  horse,  the 
erty  of  Jack  Johnson,  with  the  intent 
and  there  to  Injure  tbe  said  Jack  Jol 
Tbe  second  count  charges  that  be  did  v 
fully,  willfully,  and  wantonly  maim,  w 
cut,  and  bruise  one  horse,  the  propei 
Jack  Johnson. 

The  first  count  was  framed  under  j 
786  of  tbe  Penal  Code,  and  the  second 
under  article  787.  The  court  gave  tb 
lowing  Instruction  to  the  jury:  "If  yo 
beyond  a  reasonable  doubt  that  the  d( 
ant,  Nelse  Johnson,  did  on  or  about  th( 
day  of  October,  A.  D.  1910,  wantonly  \ 
or  malm  a  domestic  animal  or  hort 
charged  in  the  indictment,  tbe  propei 
Jack  Johnson,  you  will  find  him  guilty 
fix  his  punishment  at  a  fine  of  not  less 
$10  nor  more  than  $200."  Appellant  e 
ed  to  this  charge.  Among  other  objectii 
this  charge,  appellant  says  it  affirms 
misdirects  the  jury  as  to  tbe  law  an 
punishment.  Article  786  denounces  pi 
ment  against  any  one  who  willfully  and 
ciously  wounds,  maims,  or  disfigures  a  I 
and  article  787  punishes  where  wUlfu 
wantonly  wounded,  etc.  The  pnnlshmei 
der  article  786  is  not  less  than  $10  nor 
than  $200.  Under  article  787  the  pi 
ment  is  not  to  exceed  $250.  Tbe  pimlsl 
assessed  by  tbe  Jury  was  $10. 

It  is  insisted  In  tbe  bUt  that  the  i 
punishment  was  given.  If  he  wanton! 
it,  as  charged  by  the  court,  the  pnnisi 
should  have  been  given  as  prescribed  1 
tide  787,  and  not  In  786.  It  is  evident 
tbe  charge  is  erroneous  under  any  view 
taken  of  it  If  the  accused  was  to  b< 
victed  under  article  786,  then  tbe  cour' 
in  error  in  authorizing  the  jury  to  o 
for  wantonly  injuring  the  animal.  The 
charged  wantonly,  and  not  malicious 
willfully.  If  be  was  to  be  convicted 
article  787,  then  the  court  has  glvei 
wrong  punishment    The  charge  seems 
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t  confused  statement  In  regard  to  the  law 
ind  the  punishment,  In  that  the  court  In- 
structed the  Jury  to  find  under  one  article 
and  gare  the  puolsbment  under  the  other. 
We  are  of  opinion  that  this  is  such  error  as 
reqolres  a  reversal  of  the  Judgment.  The 
conrt  cannot  submit  one  offense,  and  author- 
ize a  conviction  for  the  punishment  denounc- 
ed for  another  offense. 

There  are  other  matters  complained  of, 
but  we  hardly  think  them  of  sufficient  im- 
portance to  require  a  reversal. 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 


STATEN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  15, 

1911.     RehearinB  Denied  Dec. 

13,  1911.) 

L  Cbiuirai.  L>a.w  (fi  1102*)— AppeaI/— State- 
ment OF  Facts — Sionature  of  Judge. 
A  statement  of  facts  not  signed  and  ap- 
proved by  the  judge  of  the  trial  court  will  be 
stricken  from  the  record. 

[Ed.   Note. — For    other    cases,    see    Criminal 
Uw,  Dec.  Dig.  |  1102.*] 

Z  Criminai,  Law  (8  1160*)— Appbai,— Harm- 
less E^ROB— Aduissior  of  Evidence. 
Where,  in  a  prosecution  for  peddling  bug- 
gies without  paying  an  occupation  tax  for  the 
;ear  1910,  the  order  of  the  commissioners'  court 
lev^ng  the  taxes  for  the  year  1910  was  in  evi- 
dence, any  error  in  admitting  in  evidence  the 
order  levying  an  occupatioa  tax  for  the  year 
1009,  on  the  ground  that  the  jury  might  infer 
therefrom  that  a  similar  tax  had  been  legally 
levied  for  the  year  1910,  was  not  prejudicial 
to  accused. 

[Ei.   Note.— For   other   cases,    see   Criminal 
Uw,  Dec.  Dig.  i  1160.*] 

3.  CRnaNAi,  Law  ({  1036*)— AppeaI/— Pbes- 
e.\tation  of  Objections  Below  —  Admis- 
sion OF  Evidence. 

The  ground  of  objection  to  the  introduction 
of  an  order  of  the  commissioners'  court  levying 
an  occupation  tax  in  a  prosecution  for  pursu- 
ing an  occupation  without  having  paid  such 
tax  that  the  order  "had  not  been  read  over  and 
signed  at  the  end  of  the  term  by  the  judge 
as  is  required  by  law"  did  not  affirmatively 
show  that  the  order  was  not  in  fact  signed  by 
the  judge,  and  was  insufficient. 

[Ed.   Note.— For    other   cases,    see    Criminal 
Uw,  Dec  Dig.  {  1036.*] 

4.  Counties    (8    190*)  —  Taxation  —  Levy — 

TEBM  of   COMMISaiORERS'    COURT— REGULAR 

Term. 

.\ct  July  22,  1876  (Rev.  St.  1895.  art. 
IMO),  provides  that  no  county  tax  shall  be 
levied  except  at  a  regular  term  of  the  court, 
and  article  1552  provides  that  the  regular 
terms  shall  commence  on  the  second  Mondays 
in  February,  August,  and  November  in  each 
rear,  and  continne  for  one  week.  The  act  of 
1S79  (Rev.  St.  1895,  8  5120)  created  another 
term  by  requiring  the  court  to  convene  as  a 
hoard  of  equalization  on  the  second  Monday  in 
Jane  of  each  year.  Held,  that  the  term  created 
by  the  act  of  1879  became  a  regular  and  not  a 
called  term,  so  that  a  county  tax  could  be  levied 
at  sneb  term  under  article  1540. 

[Bi.  Mote.— For   other   cases,   see   Counties, 
Dec.  Dig.  8  190.*] 


5.  Criminal  L.aw  (8  1038*)— AppeaI/— Pres- 
entation Below  —  Requesting  Special 
Charge  —  Necessity  in  Misdemeanor 
Cases. 

Error  in  an  instruction  will  not  be  review- 
ed in  a  misdemeanor  case  where  a  special 
charge  covering  the  same  matter  was  not  re- 
quested at  trial  by  the  objecting  party. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2640;   Dec.  Dig.  8  1038.*] 

6.  Criminal  Law  (8  1144*)  —  Appeal  —  Pre- 
sumptions. 

In  absence  of  a  statement  of  facts,  the  ai>- 
pellate  court  presumes  that  the  trial  court 
charged  all  of  the  law  applicable  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  3032;  Dec.  Dig.  8  1144.*] 

Appeal  from  Delta  County  Court 
J.  W.  Staten  was  convicted  of  pursuing  an 
occupation  without  having  paid  the  occupa- 
tion tax,  and  he  appeals.    Affirmed. 

Patteson  &  Patteson,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted  by 
information  and  complaint  charged  with  pur- 
suing the  occupation  of  peddling  buggies,  the 
said  occupation  being  one  taxed  by  law. 
Upon  a  trial  he  was  convicted,  and  his  pun- 
ishment assessed  at  a  fine  of  $475,  being  the 
amount  of  the  state  and  county  tax. 

[1]  The  Assistant  Attorney  General  has  fil- 
ed a  motion  asking  that  the  statement  of 
facts  be  stricken  from  the  record,  because 
not  signed  by  nor  approved  by  the  county 
Judge.  From  an  inspection  of  the  record 
it  appears  that,  while  the  statement  of  facts 
was  agreed  to  by  defendant's  counsel  and 
the  county  attorney,  the  county  Judge  has 
not  approved  same,  and  his  signature  does 
not  appear  thereon.  Therefore  the  motion 
should  be  sustained,  and  the  paper  ptirport- 
ing  to  be  a  statement  of  facts  is  ordered 
stricken  from  the  record.  Brooks  v.  State, 
2  Tex.  App.  1;  Lawrence  v.  State,  7  Tex. 
App.  192;  Bennett  v.  State,  16  Tex.  App.  143; 
Johnson  r.  State,  29  Tex.  4(^;  Opperman  v. 
State,  35  Tex.  364;  Baldwin  v.  State,  39 
Tex.  Cr.  R.  248,  45  S.  W.  714. 

[2]  The  state  Introduced  the  order  of  the 
commissioners  levying  an  occupation  tax  dur- 
ing the  year  1909,  which  was  objected  to  on 
the  ground  "that  same  was  prejudicial  to 
defendant,  in  this:  that  the  Jury  might  in- 
fer that  because  the  commissioners'  conrt 
had  levied  or  attempted  to  levy  a  tax  for 
1909  that  an  occupation  tax  had  been  valid- 
ly and  legally  levied  on  peddling  buggies 
for  the  year  1910."  Inasmuch  as  the  order 
levying  the  tax  for  the  year  1910  was  also 
introduced  in  evidence,  the  objection  made 
presents  no  error. 

[3,  4]  However,  defendant  also  objected  to 
the  Introduction  of  the  order  levying  an  oc- 
cupation tax  for  the  year  1910  by  the  com- 
missioners' court  This  order  reads  as  fol- 
lows:   "It  is  further  ordered  by  the  court 
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that  there  be  levied  a  tax  on  all  occupations 
taxable  by  law,  equal  to  one-half  the  amount 
of  state  tax  on  such  occupation."  This  or- 
der Is  shown  to  have  been  made  by  the  com- 
missioners' court  at  a  session  held  on  June 
13,  1910.  Appellant  objected  to  the  Intro- 
duction of  the  order  on  the  grounds:  "(1) 
Because  the  same  were  the  proceedings  of  a 
called  term  of  said  court,  and  no  county  tax 
could  be  levied  thereat;  and  (2)  the  same 
had  not  been  read  over  and  signed  at  the 
end  of  the  term  by  the  Judge  as  is  required 
by  law."  These  are  the  grounds  of  the  ob- 
jection, and  as  the  grounds  of  objection 
do  not  affirmatively  show  that  same  had 
not  been  signed  by  the  Judge,  and  the  bUl 
does  not  allege  nor  state  It  to  be  a  fact,  oth- 
er than  it  is  stated  as  a  ground  of  objection, 
the  second  ground  is  insufficient.  The  bill 
does  show,  however,  that  the  order  was 
made  on  June  13,  1910.  Article  1540  of  the 
Revised  ClvU  Statutes  provides:  "No  coun- 
ty tax  shall  be  levied  except  at  a  regular 
term  of  the  court  and  when  all  members 
of  said  court  are  present"  Article  1552 
reads:  "The  regular  terms  of  the  commis- 
sioners' court  shall  commence  and  be  held 
at  the  courthouse  of  their  respective  coim- 
ties  on  the  second  Mondays  in  February,  May, 
August  and  November  in  every  year,  and 
may  continue  in  session  one  week."  This  act 
was  adopted  July  22,  1876,  but  in  1879  the 
Legislature  provided  by  law  for  another  reg- 
ular term  of  the  commissioners'  court  Arti- 
cle 5120  of  the  Revised  Civil  Statutes  reads: 
"The  commissioners'  court  of  the  several 
counties  of  this  state  shall  convene  and  sit 
as  a  board  of  equalization  on  the  second 
Monday  in  June  of  each  yeat,  or  as  soon 
thereafter  as  practicable  before  the  1st  day 
of  July,"  etc.  This  term  being  fixed  by  law, 
it  became  a  regular,  and  not  a  called,  term, 
aud  there  being  no  provisions  of  law  limit- 
ing the  acts  of  the  commissioners'  court  when 
in  session  at  a  regular  term,  and  inasmuch 
as  June  13th  would  come  within  the  week 
in  which  the  second  Monday  in  June  would 
occur,  we  hold  that  the  tax  was  levied  at  a 
regular  term,  and  not  a  called  term  of  the 
commissioners'  court. 

[5]  Appellant  reserved  a  bill  of  exceptions 
to  the  fifth  paragraph  of  the  court's  charge, 
but  Inasmuch  as  no  special  charge  was  asked 
In  regard  to  the  matter  presented  in  the  bill, 
and  this  being  a  misdemeanor,  no  error  is 
presented.  It  was  held  by  this  court  in  the 
case  of  Basquez  v.  State,  56  Tex.  Cr.  R.  329, 
119  S.  W.  861:  "This  conviction  is  for  a  mis- 
demeanor. The  rule  in  misdemeanor  cases 
is,  In  order  to  have  the  charge  of  the  court 
reviewed,  exception  must  be  taken  to  the 
charges  given,  and  that  special  Instructions 
lie  requested  such  as  are  desired,  otherwise 
this  court  under  the  statute,  will  not  revise 
supposed  errors.  It  may  be  well  enough  to 
repeat  here  what  was  said  in  the  case  of 


Woods  V.  State,  76  S.  W.  87:  This  1 
misdemeanor  case,  omissions  in  the 
of  the  court  must  be  cured  at  the  t 
special  written  charge  requested  by 
lant  His  failure  to  make  such  requei 
though  the  omission  In  the  Charge  t 
neous,  will  not  authorize  this  court 
verse  the  case.  However,  appellant' 
sel,  in  argument  before  this  conrt 
that  article  723,  Code  of  Criminal  Pp 
of  1895,  has  changed  the  rule  witt 
ence  to  misdemeanors.  We  have  a 
examined  this  question,  and  in  our 
said  article  merely  extends  the  time 
ception  to  the  charge  of  the  court, 
no  way  cures  the  failure  of  the  defen 
misdemeanors  to  tender  special  cha 
the  court  at  the  time  of  the  trial.  Si 
adoption  of  article  723  this  quest! 
been  before  this  court  several  times, 
each  instance  we  have  held  that  the 
of  authorities  on  the  question  of  cb 
misdemeanor  cases  still  applied.  Rai 
State,  66  S.  W.  187;  Oamer  t.  Stati 
W.  213 ;  Bush  v.  State^  70  S.  W.  55 
authorities  under  the  old  article,  see 
Annotated  Code  of  Criminal  Procedv 
715,  I  813,  subd.  6.' " 

[6]  In  the  absence  of  a  statement  i 
that  we  can  consider,  this  court  presu 
trial  court  charged  the  law  and  all  i 
applicable  to  the  evidence  introduced, 
the  charge  is  applicable  to  any  state 
that  might  be  proven  under  the  infer 
the  Judgment  will  be  affirmed.  Wi 
State,  37  Tex.  Cr.  R.  146,  38  S.  W 
Jones  V.  State,  34  Tex.  Cr.  R.  642,  3 
644;  BeU  v.  State,  33  Tex.  Or.  R 
8.  W.  769;  HaU  v.  State,  S3  Tex.  Cr. 
28  S.  W.  200;  Choate  v.  State,  59  1 
R.  267,  128  S.  W.  624;  BSnerson  y.  S 
Tex.  Cr.  R.  28,  124  S.  W.  684. 

The  Judgment  is  affirmed. 


DORMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas. 
1911.) 

1.  Witnesses  (8  414*)— CoNTRADicnoi 

BOBOBATION. 

Where  accused  did  not  impeach  i 
witness,  but  merely  contradicted  bis  tei 
the  state  could  not  support  the  testimor 
witness  by  proving  nis  statement  at 
time  and  -place  in  conformity  to  his  tei 
[Ed.  Note.— For  other  cases,  see  W 
Cent  Dig.  §  1288;   Dec  Dig.  {  414.*] 

2.  Intoxicatino  Liquors  ($  39*)— Vk 
OF  Local  Option  Law — Evidence. 

The  state,  on  a  trial  for  violatin;  I 
option  law,  must  show  that  prohibiti< 
force,  though  it  ia  immaterial  whether 
ders  relating  to  a  local  option  election 
result  thereof  are  introduced  in  evideno 
absence  of  any  contest  aa  to  their  letca 

[Ed.  Note. — ^For  other  cases,  see  Into 
liquors.  Cent  Dig.  {  33;   Dec  Dig.  {  S 
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3.  CBnniTAi,  Law  (|  301*)— Judicial  Notice 

—Local  ob  Special  Laws. 

The  local  option  law  is  a  local  or  special 
law,  and  is  in  force  only  in  those  counties 
where  the  people  have  adopted  it,  and  the  court 
»n  appeal  does  not  judicially  know  in  what 
territory  it  has  been  adopted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dea  Dig.  |  804.*] 

Appeal  from  Madison  County  Court;  Tom 
D.  Clark,  Judge. 

Gus  Dorman  was  convicted  of  selling  In- 
toxicating liquors  in  violation  of  the  local  op- 
tion law,  and  be  appeals.  Reversed  and  re- 
manded. 

C  £.  Lane^  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  Indicted  by 
the  grand  Jury,  charged  with  selling  intoxi- 
cating liquors  after  local  option  had  been 
adopted. 

1.  In  his  first  bill  of  exception  appellant 
complains  of  the  refusal  of  the  court  to 
qoash  the  Indictment.  The  Indictment  is 
drawn  in  accordance  with  the  form  frequent- 
ly approved  by  this  court,  and  the  court  did 
not  err  in  overruling  the  motion  to  quash. 

[1]  2.  The  state  introduced  John  Lambert, 
who  testified  he  bought  two  bottles  of  whisky 
from  appellant.  On  direct  examination  he 
also  testified:  "I  testified  before  the  grand 
jury  In  this  case,  and  I  first  told  them  I 
bought  the  whisky  from  Ed  Evans.  I  went 
back  before  them  In  a  few  days,  and  then 
told  them  I  did  not  buy  the  whisky  from  Ed 
Evans,  but  I  bought  It  from  Gus  Dorman 
(the  appellant).  I  told  the  grand  Jury  I 
bought  it  from  Ed  Evans,  because  I  had 
beard  Dorman  say  that  he  would  kill  any- 
body that  put  him  in  for  selling  whisky." 
This  was  all  elicited  by  the  state,  and  when 
this  witness  was  examined  the  state  placed 
George  Sheeler,  a  member  of  the  grand  jury 
that  returned  the  bill  of  indictment  in  this 
case,  on  the  stand,  who  testified:  "The  wit- 
ness John  Lambert  was  twice  before  the 
grand  Jury.  He  first  testified  tbat  he  bought 
the  whisky  from  Ed  Evans,  and  several  days 
thereafter  came  back  before  us  and  said  he 
wanted  to  make  another  statement,  and  then 
said  be  did  not  buy  the  whisky  from  Evans, 
but  tbat  he  bought  it  from  Gus  Dorman." 
The  appellant  objected  to  the  witness  Sheeler 
being  permitted  to  thus  testify,  on  the 
ground  "that  said  testimony  could  not  be 
used  for  any  purpose,  only  to  strengthen  the 
testimony  of  the  prosecuting  witness;  that 
defendant  bad  not  made  any  attack  on  the 
testimony  of  the  witness,  and  said  statement 
was  inadmissible  for  any  purpose."  As  here- 
inbefore stated,  this  testimony  was  introduc- 
ed by  the  state  on  its  direct  examination  of 
the  witness,  and,  of  course,  was  inadmissible 
at  this  time,  as  the  state  cannot  support  its 
witness  by  proving  his  statement  at  other 
times  and  places,  uutil  defendant  seeks  to 
impeach  the  witness  by  showing  contradic- 


tory statements,  or  In  some  other  manner. 
This  the  defendant  had  not  sought  to  do, 
and  from  a  careful  examination  of  the  rec- 
ord It  does  not  appear  that  he  at  any  time 
sought  to  impeach  the  witness.  He  simply 
denied  the  sale,  as  did  tils  witnesses.  This 
does  not  give  the  state  the  right  to  support  a 
witness;  neither  can  the  state  itself  show 
contradictory  statements  by  its  witness,  and 
thus  secure  the  right  to  support  them.  This 
testimony  of  the  witness  Sheeler  should  not 
have  been  admitted. 

[2]  8.  The  appellant  requested  the  court 
to  charge  the  Jury:  "You  are  Instructed  that 
if  the  state  of  Texas  failed  to  introduce  and 
read  the  order  of  the  commissioners'  court  of 
Madison  county,  Tex.,  ordering  the  election, 
and  the  order  showing  the  result  of  said 
election,  and  the  order  showing  the  ptibllca- 
tlon  of  said  election  as  required  by  law,  you 
will  acquit  the  defendant."  While  this  court 
has  held  that,  if  the  order  of  the  county 
Judge  showing  a  publication  has  been  intro- 
duced, it  would  be  Immaterial  whether  the 
other  orders  were  introduced  In  evidence  or 
not.  In  the  absence  of  any  contest  as  to  their 
legality,  yet  It  has  always  been  held  that 
the  state  must  In  some  way  show  that  pro- 
hibition Is  in  force  In  the  territory  before 
the  sale  Is  alleged  to  have  been  made.  From 
the  statement  of  facts  It  does  not  appear 
that  any  of  these  orders  were  Introduced  In 
evidence,  and  by  requesting  this  special 
charge  It  appears  that  the  court's  attention 
was  called  to  the  matter  before  the  final  ter- 
mination of  the  case.  The  failure  of  the 
court  to  give  this  charge  was  excepted  to  at 
the  time,  as  is  shown  by  bill  of  exceptions 
No.  4,  and  is  assigned  as  error  In  motion 
for  a  new  trial.  This  matter  Is  also  com- 
plained of  in  the  motion  for  a  new  trial  In 
paragraph  5,  wherein  it  is  alleged  that  the 
judgment  Is  contrary  to  the  evidence.  In  that 
the  evidence  did  not  show  that  prohibition 
was  In  force  In  Madison  county. 

[3]  The  local  option  law  Is  a  local  or  spe- 
cial law,  and  is  in  force  only  in  those  coun- 
ties where  the  people  have  adopted  it,  and 
this  court  does  not  Judicially  know  in  what 
territory  it  has  been  adopted,  and  the  evi- 
dence must  show  this  law  to  be  in  force  in 
the  territory  where  the  sale  is  alleged  to 
have  been  made,  or  the  Judgment  cannot  be 
sustained. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded. 


ADAMS  V.  STATa 

(Court  of  Criminal  Appeals  of  Texas. 

Nor.  29,  1911.    Rehearing  Denied 

Dec.  20,  1911.) 

1.  Crimtnal  Law  (§§  1001,  1064*)— Review- 
Instructions— Sufficiency  OF  Objec- 
tions. 

Objection  to  an  instruction  in  a  criminal 

case  is  not  reviewable  where  the  bill  of  eicep- 
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tiona  and  the  motion  for  new  trial  fail  to  speci- 
fy the  ground  of  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2818,  2683;  I>ec.  Dig.  §{ 
1091,  1084.*] 

2.  Cbiminai.    Law    (S    1091*)— Review— BJvi- 
dence— supnciency  of  objection. 

A  bill  of  exceptions  to  the  admission  of 
testimony  is  insufficient  to  be  reviewable,  where 
the  mere  fact  of  objection  apjjears  without 
statement  of  the  ground  of  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2935;   Dec  Dig.  {  1091.»] 

3.  Witnesses   (§   380*)  —  Impeachment  —  In- 
consistent Statements— Wife  of  Accused. 

In  order  to  impeach  accused's  wife  as  his 
witness,  the  state  could  show  that  she  had  stat- 
ed to  impeaching  witness  facts  tending  to  show 
accused's  guilt 

[BM.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  380.*] 

4.  Incest  (|  14*)— Evidence— SopnciBNOX. 

Evidence  held  to  sustain  ft  conviction  of 
incest 

[Ed.  Note. — For  other  cases,  see  Incest,  Cent. 
Dig.  {  12;   Dec.  Dig.  i  14.*J 

Appeal  from  District  Court,  Callaban  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

P.  S.  Adams  was  convicted  of  incest,  and 
be  appeals.    AfDrmed. 

Otis  Bowyer  and  F.  S.  Bell,  for  appellant. 
C.  B.  Lane,  Asst  Atty.  Gen.,  for  tbe  State. 

HARPER,  3.  Appellant  was  Indicted  by 
tbe  grand  jury  of  Callahan  county  charged 
with  Incest,  and,  when  tried,  was  convicted, 
and  bis  punishment  assessed  at  five  years 
confinement  in  the  penitentiary. 

[1]  1.  In  tbe  first  ground  of  bis  motion  for 
a  new  trial  the  appellant  complains  of  the 
following  paragraph  of  the  court's  charge: 
"I  instrnct  yon  that  if  In  fact  a  crime  was 
committed,  the  witness.  Birdie  Graham,  is 
an  accomplice.  Now  yon  cannot  convict  tbe 
defendant  upon  her  testimony  alone,  unless 
you  first  beUeve  that  her  testimony  is  true, 
and  shows  that  tbe  defendant  Is  guilty  of  tbe 
offense  with  which  he  Is  charged,  and  then 
you  cannot  convict  tbe  defendant  upon  said 
testimony,  unless  you  further  believe  that 
there  is  other  testimony  in  tbe  case  corrob- 
orative of  tbe  accomplice's  testimony  tend- 
ing to  connect  the  defendant  with  tbe  offense 
charged,  and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  the  commission  of 
the  offense  charged,  but  It  must  tend  to  con- 
nect the  defendant  with  tbe  commission." 
The  bill  recites  that,  "as  soon  as  the  charge 
was  read  to  the  Jury,  tbe  defendant  object- 
ed to  tbe  above  portion  of  same,  and  the 
court  overruled  defendant's  objection,  to 
which  action  of  the  court  defendant  except- 
ed," etc.  No  reason  is  assigned  as  a  ground 
of  objection,  and  it  is  not  attempted  to  point 
out  any  error  therein.  Neither  is  this  done 
In  the  motion  for  a  new  trial.  Therefore 
the  complaint  is  too  general  to  t>e  considered. 
But  the  charge  is  in  tbe  form  approved  by 
this  court  in  the  cases  of  Qunpbell  v.  State, 


57  Tex.  Cr.  R.  301,  123  S.  W.  583;  K 
State,  57  Tex.  Cr.  R.  363,  123  S.  AV 
Brown  v.  State,  57  Tex,  Cr.  E.  670,  : 
W.  101. 

2.  Tbe  court  did  not  err  In  charglni 
Birdie  Graham  was  an  accomplice, 
testimony  would  make  her  an  accoc 
Sessions  v.  State,  37  Tex.  Cr.  B.  58, 
W.  605;  Spencer  v.  State,  52  Tex.  Cr.  I 
106  S.  W.  886. 

[2,  3]  3.  In  his  second  bill  of  exce 
the  defendant  complains  of  the  testlm< 
the  witness  Mrs.  Callie  Kolb.  In  ti 
the  defendant  does  not  state  any  groi 
objection,  but  merely  states  that  he  ob 
to  tbe  testimony.  Tbe  bill,  therefore, 
sufficient  to  bring  tbe  matter  before 
review;  but,  in  the  light  of  tbe  conr 
planation,  tbe  testimony  would  be  admi 
The  court  states:  "This  bill  is  approve 
with  tbe  following  explanation  and 
ficatlon,  to  wit:  Tbe  following  Is  a  o 
the  stenograptier's  notes  as  to  what 
spired  concerning  tbe  testimony  of  tbl 
ness:  'Mrs.  Callie  Kolb  was  called  I 
state  as  a  witness  on  direct  testlmoi 
the  state,  and  with  reference  to  any  ob; 
to  her  testimony  by  defendant's  couns 
following  occurred:  "Q.  (Mr.  Morris): 
to  tbe  jury  whether  or  not  Mrs.  Adan 
wife  of  defendant,  has  ever  at  any  tim 
plained  to  you —  Mr.  Bowyer:  I  obj 
detailing  as  to  tbe  relationship  existl 
tween  her  and  Birdie  Gratiam.  I  obj 
him  using  the  testimony  of  tbe  wife  a 
tbe  defendant  The  Court:  I  sustain  t 
jection.  Mr.  Morris:  I  believe  his  obj 
is  well  taken.  Mr.  Bowyer:  No  que 
(Witness  excused.)"  At  this  Junctui 
witness  was  excused,  and  later  on  was 
by  the  state  In  rebuttal,  and  during  I 
buttal  testimony  defendant's  counsel 
no  objection  whatever.'  After  tbe  dlie 
tlmony  of  this  witness  on  page  8  of 
ment  of  facts,  tbe  defendant  then  placei 
P.  S.  Adams  (wife  of  defendant  on  the  f 
who  denied  every  material  element  < 
state's  case,  and  on  cross-examinatlc 
the  purposes  of  impeachment  the  state 
her,  without  objection  from  tbe  defe 
If  some  time  in  February,  at  tbe  bo 
Mrs.  McPhail,  she  had  not  stated  to 
Callie  Kolb  that  her  husband  and 
Graham  had  been  sleeping  together,  ) 
about  a  week  or  ten  days  later,  at  the 
place,  she  did  not  tell  Mrs.  Callie  Kol 
she  had  arranged  to  leave  home,  and  h 
clothes  out  about  the  bam,  but  did  n 
off.  All  of  this  she  denied.  (The 
on  his  own  motion  limited  this  evidei 
Impeachment.)  Then,  in  rebuttal,  the 
without  any  objection  whatever  from  t 
fendant  proved  the  predicate  by  Mrs. 
Kolb,  and  tbe  court  on  bis  own  motion 
limited  this  evidence  to  Impeachmeui 
poses  only." 
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4.  In  his  third  bill  of  exceptions  the  de- 
fendant states  he  objected  to  a  portion  of  the 
testimony  of  the  witness  Felix  Raines  In  the 
tin,  defendant  stating:  "And  the  defendant 
at  the  time  It  was  offered  objected  to  that 
part  of  said  testimony  concerning  the  man- 
ner in  which  the  sheriff  fixed  up  the  cell, 
but  stated  no  reason  to  the  court  for  such 
objections,  and  the  court  overruled  defend- 
ant's objections  to  said  testimony."  In  this 
condition  we  cannot  consider  the  bill,  for 
he  cannot  assign  reasons  in  this  court  not 
orged  in  the  trial  court  However,  we  have 
read  the  testimony,  and  there  is  nothing 
that  could  be  hurtful  In  that  part  objected 
to. 

[4]  5.  The  only  other  ground  in  the  mo- 
tion for  a  new  trial  Is  that  the  testimony  is 
insufiSclent  to  convict,  in  that  the  testimony 
of  Birdie  Graham  is  insufficiently  corrobo- 
rated. The  testimony  of  Dr.  Frazler  shows 
that  Birdie  Graham  had  Intercourse  with 
some  one.  Birdie  Graham  testifies  that  all 
the  acts  of  intercourse  were  in  the  bed  with 
defendant  and  his  wife.  The  testimony  of 
E.  A  Lucy,  Mrs.  CaiUe  Kolb,  Fonnle  CaUa- 
han,  and  others  tends  to  show  that  Birdie 
Graham,  defendant,  and  hla  wife  all  slept 
in  the  same  bed.  The  witness  Joe  Tisdale 
corroborates  the  testimony  of  Birdie  Gra- 
ham in  regard  to  defendant  shaking  his  head 
at  Birdie  Graham  when  they  were  called  to 
appear  before  the  grand  Jury.  From  read- 
ing the  statement  of  facts  carefully,  we  are 
of  opinion  that  the  testimony  of  Birdie  Gra- 
ham is  fully  corroborated. 

The  judgment  is  affirmed. 


BARKER  V.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.    Dec.  6, 
19H.) 

1.  Husband  and  Wife  (1 107*)— Capacity  to 
Commit  Crimb— BCakbied  Woukn. 

A  married  woman  may  be  convicted  as 
principal  with  her  husband  in  the  commission 
of  a  crime,  where  she  did  not  act  under  coer- 
cion or  duress. 

[Ed.  Note. — For  other  cases,  see  Husband  and 

Wife,  Cent.  Dig.  !  386;    Dec.  Dig.  {  107.*] 

2.  HnsBANn  and  Wine  (§  108*)— Capacity,  to 
Commit  Cbimk  —  Mabrikd  women  — Coer- 
cion OF  Husband. 

Where,  on  the  trial  of  a  married  woman 
for  keeping  a  bawdy  house,  her  husband  tes- 
tified tliat  he  rented  the  bouse,  and  that  when 
be  was  away  from  home  bis  wife  loolced  after 
the  house  and  controlled  it,  and  there  was  evi- 
dence that  the  house  was  a  bawdy  house,  and 
a  police  ofScer  testified  that  accused  had  ad- 
mitted to  him  that  the  house  was  a  bawdy 
house,  and  that  she  was  Iteeping  it,  the  evi- 
dence justified  a  finding  that  accused  was  a 
prindpal  and  did  not  act  under  coercion  or 
dttiesB. 

[Ei.   Note.— For   other   cases,    see    Husband 
and  Wife,  Cent  Dig.  {  891 ;  Dec.  Dig.  §  108.*] 

3.  Cbiminai,  Law  (§  1064*)— Questions  Rb- 
vixwablb— Instructions. 

The  refusal  to  give  requested  instructions 
in  a  misdemeanor  case   not  complained   of  in 


the  motion  for  new  trial  cannot  be  oonsidered 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  2C83 ;    Dec.  Dig.  §  1064.*] 

4.  DiBosDEBi.T  House  (8  16*)— Evidence — 
Admissibilitt. 

On  a  trial  for  keeping  a  disorderly  house, 
evidence  of  the  general  reputation  of  the  house, 
that  it  had  the  reputation  of  being  a  disorder- 
1;^  house  where  lewd  women  resorted  and  re- 
sided, was  admissible. 

[Ejd.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  i  22 ;   Dec  Dig.  {  IS.*] 

5.  Criminal  Law  ({  1091*)  —  Questions  Re- 
viKWABLt— 1nbiructi«M8— Bill  of  Excep- 
tions. 

A  bill  of  exceptions  complaining  of  in- 
structions which  does  not  point  out  any  er- 
ror in  the  instructions  cannot  be  considered  on 
appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2818;   Dec.  Dig.  S  1091.*] 

&  CRimNAi.  Law  (!{  1056,  1038,  1064*)— 
Questions    Beviewablb— Ikstbuctiohs  — 

BlIX  or  EZOEFTIONB. 

Where  the  court  in  a  misdemeanor  case 
approved  a  bill  of  exceptions  complaining  of 
instructions  and  certified  that  no  exception  was 
taken  at  the  time,  and  it  appeared  that  no 
special  charge  was  requested,  and  the  motion 
for  new  trial  did  not  complain  of  the  instruc- 
tions, the  instructions  were  not  reviewable  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ii  2668,  2670,  2646,  2683;  Dec. 
Dig.  U  1066,  1088,  1064.*] 

Appeal  from  Dallas  County  Court,  at  Law; 
W.  F.  Whltehurst,  Judge. 

MoUie  Barker  was  convicted  of  crime,  and 
she  appeali.    Affirmed. 

F.  D.  Cosby  and  W.  T.  Strange,  for  appel- 
lant. C.  Bl  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted 
under  information  and  complaint  charging 
that  she  "did  unlawfully  and  directly  keep 
and  was  concerned  in  keeping  a  certain 
house,  then  aud  there  situated,  as  a  house 
where  prostitutes  were  permitted  to  resort 
and  reside  for  the  purpose  of  plying  their 
vocation,  and  as  a  house  kept  for  the  pur- 
poses of  prostitution." 

The  motion  for  a  new  trial  contains  but 
three  grounds,  all  i-elating  to  the  same  mat- 
ter. It  alleges:  (1)  That  the  court  erred  In 
Instructing  the  Jury  upon  the  law  of  prin- 
cipals, claiming  that  no  such  issue  was  raised 
by  the  evidence,  as  the  defendant  was  a 
married  woman  living  with  her  husband;  (2) 
that  the  evidence  showing  appellant  is  a 
married  woman,  living  with  her  husband, 
who  is  the  head  of  the  family  and  controls 
the  bouse,  the  evidoice  is  insufficient  to  con- 
vict; and  (3)  that  the  defendant  being  a 
married  woman,  could  not  make  a  contract 
for  renting  or  leasing  premises  upon  which  a 
disorderly  house  might  exist. 

[1]  A  married  woman  can  in  law  be  con- 
victed as  a  principal  with  her  husband  in  the 
commission  of  an  offense  against  the  law,  if 
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the  facta  so  Justify  and  she  Is  not  acting 
under  coercion  or  duress,  and  that  she  was 
so  acting  Is  not  suggested  by  the  testimony. 

[2]  On  the  other  hand,  her  husband  testifi- 
ed that  he  rented  the  house,  but  when  he  was 
away  from  home  his  wife  (appellant)  looked 
after  the  house  and  had  control  of  it.  The 
evidence  Justified  the  Jury  in  finding  that  the 
house  in  question  was  one  where  prostitutes 
were  permitted  to  resort  for  the  purpose  of 
plying  their  vocation,  and  one  witness,  Po- 
liceman John  Murray,  testified  that  appel- 
lant admitted  to  him  it  was  a  house  of  pros- 
titution, and  admitted  she  was  keeping  it, 
but  requested  him  not  to  tell  her  son  that 
she  was  running  such  a  house. 

[3]  There  are  in  the  record  three  special 
charges  requested  by  appellant;  but  in  the 
motion  for  a  new  trial  appellant  does  not 
complain  of  the  failure  of  the  court  to  give 
them,  and,  of  course,  they  cannot  be  consid- 
ered by  this  court,  this  being  a  conviction  for 
a  misdemeanor.  However,  we  have  read  the 
charges,  and  In  so  far  as  they  are  applicable 
to  the  evidence  they  were  covered  in  the 
charge  of  the  court  given  to  the  Jury. 

[4]  While  not  mentioned  In  the  motion  for 
a  new  trial,  there  are  several  bills  of  ex- 
ception in  the  record  complaining  that  cer- 
tain witnesses  were  permitted  to  testify  to 
the  general  reputation  of  the  house  in  ques- 
tion, and  it  had  the  reputation  of  being  a 
bawdy  house  and  a  house  where  prostitutes 
resorted  and  resided.  This  question  has 
been  before  this  court  in  a  number  of  cases, 
and  this  testimony  held  to  be  admissible  in 
this  character  of  case. 

In  bills  of  exception  Nos.  7,  8,  9,  10,  and  11 
it  Is  alleged  that  the  court  erred  in  certain 
paragraphs  of  his  charge,  but  in  the  bill 
merely  stating:  "Be  it  remembered  that  on 
the  trial  of  the  above  cause,  the  court,  over 
the  objection  of  defendant,  charged  the  Jury 
aa  follows:  •  •  •  Defendant  duly  ex- 
cepted to  said  charge  and  tenders  this  bis 
bill  of  exception  and  prays  that  same  be  ex- 
amined, approved,  and  filed  as  a  part  of  the 
record  of  this  cause."  Which  bills  are  in- 
dorsed: "Approved  with  this  qualification: 
No  objection  was  made  at  the  time  the 
charge  was  given  to  the  Jury."  Signed  by 
the  Judge.  This  case  was  tried  January  31, 
1911.  Motion  for  a  new  trial  was  overruled 
on  same  day,  while  these  bills  bear  date 
March  24,  1911,  and  are  not  mentioned  in  the 
motion  for  new  trial. 

[SI  In  the  first  place,  they  do  not  point  out 
any  error  in  the  charge,  and  cannot  be  con- 
sidered for  this  reason.  Pollard  v.  State,  58 
Tex.  Cr.  R.  299,  125  S.  W.  390. 

[8]  Again,  not  being  contained  in  the  mo- 
tion for  a  new  trial,  and  the  court  certifying 
that  no  exception  was  taken  at  the  time  of 
tlie  trial,  and  it  further  appearing  that  no 
special   charge  was  requested  in  regard  to 


the  matters  complained  of  in  these  MI 
present  no  error;  this  being  a  ooi 
under  a  misdemeanor  charge. 

Other  matters  are  assigned  in  th 
not  mentioned  In  the  bills  of  except! 
in  the  motion  for  a  new  trial,  and,  of 
we  caimot  consider  same. 

The  Judgment  is  affirmed. 


owia^s  V.  STAxa 

(Court  of  Criminal  Appeals  of  Texas.    1 
1911.    Rehearing  Denied  Dec.  20,  1 

1.  Homicide  (S  300*)  —  Sku -DKransx 

DENOE — iNSTBtJCnOIfS. 

Where  there  was  no  suggestion  in 
dence  that  any  other  person  than  deced 
third   persons   named   were   doing  any 
which  accused  could  justify  the  killing, 
decedent  and  the  third  persons  were  at 
or  appeared  to  be  attacking,  some  perso 
than  accused   and   his  codefendants,   a 
restricting  the  right  of  self-defense  to 
of  decedent  and  the  third  persons  towi 
cused  and  his  codefendants,  wSs  propc 
[Ed.   Note.— For   other  cases,   see   H 
Cent  Dig.  ${  614r-632 ;   Dec.  Dig.  {  30( 

2.  HoMiciDK  (S  300*)  —  Sklf-Dkfxnsi 

DERCB— InBTRUOTIONS. 

Where  the  evidence  of  threats  was 
to  threats  by  decedent  to  kill  accused  or 
a  charge  on  self-defense,  limiting  the  i 
to  threats  to  kill  accused  or  liis  son,  as  i 
the  right  of 'self-defense,  was  proper. 

[Ed.  Note. — For  other  cases,  see  H 
Cent.  Dig.  §g  614r-632 ;   Dec.  Dig.  i  30( 

3.  Homicide   (§    300*)  —  SELF-DKFKifs 

STBUCTIONS. 

A  charge  on  self-defense,  which  si 
the  first  paragraph  that  accused  could 
a  reasonaole.  apprehension  of  danger  a 
peared  to  him,  viewed  from  his  standi 
the  time,  and  which  then  in  sepaarat 
graphs  applied  the  law  to  the  particuls 
and  presented  accused's  theory,  was  si 
as  against  the  objection  that  the  charge 
present  self-defense,  as  viewed  from  8 
standpoint,  merely  because  in  the  i 
paragraphs  the  court  did  repeat  the  ml 
in  the  first  paragraph. 

lEd.  Note.— FV)r  other  cases,  see  H 
Dec.  Ddg.  f  300.*] 

4.  CannNA.!.  Law  ({  720*)— Ikpbofkb 
UENT  or  Counsel. 

The  argument  of  the  district  atton 
sisting  of  a  comment  on  the  evidence  o: 
ness,  and  asserting  that  the  witness  ] 
liimself,  is  not  improper,  and  the  failur 
court  to  charge  on  request  that  it  is  i 
and  must  not  be  considered  is  not  gro 
reversal. 

[Ed.  Note.— For  other  cases,  see  ( 
Law,  Dec.  Dig.  §  720.*] 

5.  CannwAL  Law  (8  1037*)— Iupbopei 
itsyr  OF  CoDNSKi/— Review. 

In  the  absenoe  of  a  requested  cb 
improper  remarks  of  the  district  atto 
his  argument  to  the  jury,  the  court  oi 
will  not  review,  the  remarks,  unless  th 
flagrantly  abusive  or  improper. 

[Ed.  Note.— For  other  cases,  see  ( 
Law,  Cent.  Dig.  H  1691,  2645;  Dec 
1037.*] 
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6.  HoviciDE  (S  254*)— MuBDKB  a  THE   Sec- 
ond Degree— Evidence. 

Evidence  held  to  justify  a  conviction  of 

murder  in  tlie  second  degree. 
[EU.  Note.— For  otlier   caaes,   see  Homicide, 

Cent  Dig.  ii  533-538;  Dec.  Dig.  {  254.*] 

Appeal  from  District  Court,  Leon  Ck>uiil7 ; 
S.  W.  Dean,  Judge. 

Isaac  Owens,  Sr.,  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals. 
Affiimed. 

Ik  T.  Dashiell  and  Wm.  Watson,  for  ap- 
pellant 0.  B.  Lane,  Asst  Atty.  Oen.,  for 
the  State. 

HARPER,  J.  Appellant,  together  with  Isaac 
Owens,  Jr.,  Mose  Owens,  and  Bell  Henry, 
were  indicted  by  the  grand  Jury  of  Leon  coun- 
ty, charged  with  murder.  The  trial  resulted 
in  the  acquittal  of  all  the  defendants,  except 
appellant  Isaac  Owens,  Sr.,  who  was  found 
gnilty  of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  five  years  con- 
finement In  the  penitentiary. 

The  principal  complaint  in  appellant's  mo- 
tion for  a  new  trial  is  that  the  court  erred 
in  presenting  the  law  of  self-defense.  The 
court  charged  the  jury : 

"You  are  further  instructed,  gentlemen, 
that  a  homicide  is  Justified  by  law  when 
committed  under  a  reasonable  apprehension 
of  death  or  serious  bodily  Injury ;  and  a 
person  acting  under  such  reasonable  appre- 
hension of  death  or  serious  bodily  injury  is 
justified  in  using  all  the  force  that  appears 
to  bim  to  be  necessary  to  protect  his  life  or 
person,  or  the  life  or  person  of  another ;  and 
it  is  not  necessary  that  there  should  be 
actual  danger,  provided  be  acted  upon  a 
reasonable  apprehension  of  danger  as  It  ap- 
peared to  him,  viewed  from  his  standpoint 
alone,  at  the  time ;  and  in  such  case  the  par- 
ty acting  under  such  apprehension  of  dan- 
ger, real  or  apparent,  is  in  no  event  bound 
to  retreat  to  avoid  tiui  necessity  of  killing 
his  assailant 

"Now,  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defend- 
ants killed  the  said  William  Lawrence,  but 
yon  further  believe  that  at  the  time  of  so 
doing  the  deceased,  either  alone  or  acting 
together  with  Web  Lawrence,  Wes  Lawrence, 
and  Dennis  Lawrence,  or  either  of  them,  had 
made  an  attack,  or  appeared  to  be  about  to 
make  an  attack,  on  said  defendants,  or  ei- 
ther of  them,  which,  from  the  manner  of  it, 
and  all  the  facts  and  circumstances  surround- 
ing the  parties  at  the  time,  and  the  defend- 
ant's Imowledge  of  the  character  and  disposi- 
tion of  the  deceased  and  of  the  said  Web 
Lawrence,  Wes  Lawrence,  and  Dennis  Law- 
rence, caused  them  to  have  a  reasonable  ex- 
pectation or  fear  of  death  or  serious  bodily 
harm,  and,  acting  under  such  expectation  or 
(ear,  the  defendants  killed  the  deceased,  then 
yon  should  acquit  them;   or.  If  you  believe 


from  the  evidence,  beyond  a  reasonable 
doubt  that  either  of  the  defendants  killed 
the  said  William  Lawrence,  but  you  further 
believe  at  the  time  of  so  doing  the  deceased, 
together  with  Web  Lawrence,  Wes  Law- 
rence, and  Dennis  Lawrence,  or  alone,  had 
made  an  attack,  or  appeared  to  be  about  to 
make  an  attack,  on  him  or  either  of  said 
defendants,  which,  from  the  manner  of  It 
and  all  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time,  and  the  de- 
fendant's knowledge  of  the  character  and 
disposition  of  the  deceased  and  of  the  said 
Web  Lawrence,  Wes  Lawrence,  and  Dennis 
Lawrence,  caused  him  to  have  a  reasonable 
expectation  or  fear  of  death  or  serious  bodily 
Injury  to  himself  or  either  of  the  other  de- 
fendants, or  any  other  person  present  and 
acting  under  such  expectation  or  fear  the 
said  defendant  killed  the  deceased,  you 
should  acquit  him.  And  if  the  deceased  was 
armed,  or  either  the  said  Web  Lawrence, 
Wes  Lawrence,  or  Dennis  Lawrence  was 
armed,  at  the  time,  and  was  making  such  at> 
tack  on  said  defendants  or  other  person,  or 
all  together  were  making  such  attack,  and 
if  the  weapon  or  weapons  used  by  him  or 
them,  and  the  manner  of  its  use  or  their  use, 
was  such  as  was  reasonably  calculated  to 
produce  death  or  serious  bodily  Injury,  then 
the  law  presumes  that  the  deceased  and  the 
said  Dennis  Lawrence,  Wes  Lawrence,  and 
Web  Lawrence  intended  to  murder  the  de- 
fendants, or  Intended  to  Inflict  on  them  se- 
rious bodily  injury.    •    •    • 

"In  this  case,  you  are  further  instructed 
that  if  you  believe  from  the  evidence  that 
the  deceased  had  made  threats  to  take  the 
life  of  Isaac  Owens,  Jr.,  or  Isaac  Owens,  Sr., 
or  against  their  lives,  or  the  life  of  either  of 
them,  and  the  deceased,  at  the  time  of  the 
homicide,  if  any,  by  some  act  then  done, 
manifested  an  Intention  to  execute  the 
threats  so  made,  then  the  homicide  would  be 
justified,  and  you  should  acquit  the  defend- 
ants; or,  if  you  believe  that  Dennis  Law- 
rence, or  either  of  said  parties,  Wes  or  Web 
Lawrence,  had  made  threats  to  take  the  life 
of  Isaac  Owens,  Sr.,  or  Isaac  Owens,  Jr.,  or 
against  their  lives,  or  the  lives  of  either  of 
them,  and  It  appeared  to  the  defendants  at 
the  time  of  the  killing  of  the  deceased,  if 
any,  that  Dennis  Lawrence  and  William 
Lawrence,  Wes  Lawrence  and  Web  Law- 
rence, were  acting  together,  or  either  of 
them  alone,  and  by  some  act  then  done  man- 
ifested an  intention  to  execute  the  threats 
so  made,  then  the  homicide  would  be  justi- 
fied, and  you  should  acquit  the  defendants." 

[1]  The  first  contention  is  "that  it  restricted 
defendant's  right  to  defend  himself  alone  in 
case  the  deceased,  either  acting  alone  or  to- 
gether with  Web  Lawrence,  Wes  Lawrence, 
and  Dennis  Lawrence,  or  either  of  them,  made 
an  attack  upon  him  and  his  codefendant,  or 
either  of  them,  or  any  other  person  present 
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or  was  about  to  make  such  attack,  when  the 
law  gives  him  the  right  to  defend  himself 
and  his  codefendants,  or  any  other  person 
present,  against  the  attack  of  the  deceased, 
Web  Lawrence,  Wes  Lawrence,  or  Dennis 
Lawrence,  or  any  or  either  of  them,  whether 
said  deceased  was  making  such  attack  or 
threatened  attack  or  not,  provided  he  was 
present  and,  viewed  from  the  standpoint  of 
defendant,  appeared  to  be  one  of  the  attack- 
ing party."  We  can  hardly  understand  what 
the  objection  really  means,  but  If  it  la  In- 
tended to  say  that  the  defendant  bad  the 
right  to  defend  on  account  of  the  conduct  of 
any  person,  other  than  the  deceased,  Web 
Lawrence,  Wes  Lawrence,  and  Dennis  Law- 
rence, then  there  is  nothing  In  the  evidence 
on  which  to  base  the  objection ;  for  there  Is 
no  suggestion  that  any  other  person  was  do- 
ing any  act,  by  which  the  defendants  could 
justify  the  killing.  If  it  Is  intended  to  main- 
tain that  if  the  persons  named  were  attack- 
ing, or  appeared  to  be  attacking,  some  per- 
son, other  than  the  defendant,  defendant 
would  have  the  right,  there  is  no  basis  in  the 
evidence  for  such  contention. 

[2]  The  next  criticism  is  that  the  charge 
is  "too  restrictive  in  limiting  defendant  to 
defend  himself  against  the  apparent  inten- 
tion of  the  deceased  to  execute  his  threats, 
if  any,  in  case  deceased  had  threatened  to 
take  the  life  of  defendant  or  Isaac  Owens, 
Jr.,  when  the  law  gives  him  the  right  to  de- 
fend himself  against  such  threatened  attack, 
if  the  deceased,  and  all  or  any  of  the  other 
parties  above  named,  by  some  act  then  done, 
viewed  from  defendant's  standpoint,  mani- 
fested an  intention  to  execute  such  threats, 
whether  such  threats  were,  to  take  the  life 
of  defendiant  or  Isaac  Owens,  Jr.,  or  either 
of  them,  or  to  inflict  on  them  some  serious 
bodily  injury."  There  is  no  suggestion  in 
the  record  that  any  person  had  made  any 
threats  against  any  person,  except  the  de- 
fendant and  his  son,  Isaac  Owens,  Jr.,  and 
these  threats,  as  testified  to  by  defendant  and 
his  witnesses,  were  to  take  the  life  of  one 
or  the  other  of  these  two,  and  no  other  per- 
son; and  the  testimony  of  defendant  wonld 
indicate  that  deceased  was  seeking  to  take 
life,  for  he  says  deceased  first  fired  with  a 
shotgun  twice,  and  then  four  times  with  a 
pistol.  The  charge,  as  a  whole,  is  as  favor- 
able to  defendant  as  one  could  have  well 
been  framed. 

[3]  The  next  criticism  is  tliat  the  charge 
does  not  present  self-defense  as  viewed  from 
the  standpoint  of  defendant  In  the  first 
paragraph  of  the  charge  herein  copied,  it 
will  be  seen  that  the  court  instructed  the 
jury  that  the  defendant  had  the  right  to  act 
upon  a  reasonable  apprehension  of  danger 
as  it  appeared  to  him,  viewed  from  his  stand- 
point alone,  at  the  time.  It  was  not  neces- 
sary to  repeat  this  in  every  paragraph  of  the 
charge.    Under  the  evidence  in  tills  case,  the 


court  presented  every  theory  of  the  d« 
ant's  defense  in  these  paragraphs,  in  s 
as  his  plea  of  self-defense  is  concerned. 

[4]  Another  ground  of  the  motion  is 
the  court  failed  to  give  the  following 
clal  charge,  requested  by  defendant: 
this  cause  you  are  charged  by  the  cou 
the  request  of  counsel  for  the  defendant 
the  following  remarks  of  the  district  : 
ney  in  his  argument,  to  wit,  'Has  It  coi 
the  point  where  a  negro  murderer  w: 
acquitted  In  Leon  county,  because  a 
man  will  get  upon  the  stand  and  pt 
himself  by  swearing  that  he  heard  a 
shooter,  or  a  monkey-wrench,  one.  In  hii 
dlebags,'  were  improper,  and  you  wil 
consider  said  remarks  in  your  dellbert 
on  this  case."  In  approving  this  bill 
court  says:  "This  bill  is  approved,  wit 
explanation  that  it  was  in  criticism  of  i 
ness  who  testified  tliat  the  deceased  ro 
him  on  the  day  of  the  homicide,  and 
something  in  his  saddle  pockets  that  8 
ed  like  a  pistol  or  a  monkey-wrench.' 
thus  qualified,  'it  appears  that  the  dl 
attorney  was  merely  commenting  on  th 
dence. 

[S]  As  to  the  other  remarks  of  the  dl 
attorney,  complained  of  in  the  motion 
new  trial,  no  special  charge  was  reqi 
in  regard  thereto ;  and  they  were  not 
as  would  be  calculated  to  inflame  a  Jm 
be  injurious  to  him.  In  the  absence  i 
structlons  being  requested,  this  court  b 
numerous  cases  held  it  would  not  r 
these  matters,  unless  such  remarks  wei 
grantly  abusive  or  improper. 

[(]  These  are  all  the  grounds  In  tta< 
tion,  except  one  alleging  the  insafllcleD 
the  evidence.  There  was  a  sharp  confl 
the  evidence.  The  state's  evidence  t 
make  a  strong  case  against  appellant, 
the  testimony  offered  in  hla  I>ehalf  shov 
tenuatlng  circumstances,  and  if  all  of  hi 
timony  had  been  believed  by  the  Jui 
would  have  been  acquitted ;  but,  inas 
as  appellant  was  walking  around  in  the 
with  his  Winchester  gun  in  his  hand  t 
deceased  appeared  on  the  scene,  and 
Just  said,  if  a  witness  is  to  be  believed, 
"he  was  going  to  kill  the  d — ^m  b — ^n 
b— h,"  meaning  deceased,  we  will  not  di 
the  verdict. 

The  Judgment  Is  affirmed. 


LEWIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    I 
1911.) 

HioHWATs  (8  163*)— OBSTBncnoN— Cmi 

RESPONSIBILrrT. 

^Vhere  a  county  commissioners'  coa 
dered  a  road  to  be  opened  between  two  se 
of  land,  and  the  county  surveyor  found  thi 
defendant  bad  a  part  of  the  adjoining  a 
fenced,  and  bad  been  in  possession  of  sad 
tion   for   more    than   10   years,    claiming 
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thnvto,  and  Iw  was  giren  no  notice  of  the  ap- 
poiatment  of  a  jnry  of  freeholden  to  view  the 
road  aa  prescribed  by  law,  be  was  not  criaai- 
nally  reaponsible  for  obatmctin^  the  road, 
where  he  rebuilt  his  fence  upon  its  being  cut 
down  by  tlie  road  overseer  in  opening  up  the 
road. 

[Ed.  Note.— For  other  case*,  aee  Highways, 
Dec.  Dig.  i  163.  •] 

Appeal  from  Nolan  County  Court;  John  3, 
Ford,  Judge. 

W.  T.  Lewis  was  conyicted  of  obstructing 
a  public  road,  and  appeals.  Reversed  and 
remanded. 

J.  F.  Bidson,  Cbas.  Lewis,  Beall  &  Beall, 
and  McGregor  &  Gaines,  for  appellant  C.  E. 
Lane.  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
for  obstructing  a  public  road. 

It  appears  from  the  evidence  that  the  com- 
missioners' court  of  Nolan  county  ordered  a 
road  to  be  opened,  known  as  the  Blackwell 
and  Sanco  road,  and  it  further  appears  that 
there  is  a  dispute  as  to  the  true  boundary 
line  of  sections  248  and  271,  appellant  owning 
section  248.  The  county  surveyor  surveyed 
these  sections,  and  testifies  that  the  owner 
of  section  248  has  a  part  of  section  271  fenc- 
ed, and  the  commissioners'  court  settled  with 
the  owner  of  section  271  for  the  land  it  de- 
sired for  a  road,  although  the  land  was  in 
the  inclosure  belonging  to  appellant,  all  the 
witnesses  stating  that  he  and  those  under 
whom  he  claims  bad  had  the  land  fenced  for 
14  years,  consequently,  even  though  the  land 
originally  was  a  part  of  section  271,  yet  by 
.  lapse  of  time,  appellant  having  tiad  posses- 
sion thereof,  claiming  same  for  more  than 
'  10  years,  he  could  not  be  dispossessed  with- 
out his  consent. 

The  issues  are  so  fully  stated  in  the  brief 
filed  by  Messrs.  McGregor  &  Gaines,  attor- 
neys for  appellant,  we  adopt  it  as  the  opinion 
of  the  conrt: 

"In  the  court  below  appellant  was  found 
guilty  of  obstructing  a  public  road.  Among 
other  errors  he  assigned  that  the  verdict  is 
contrary  to  the  law  and  the  evidence.  Ap- 
pellant owned  section  248,  which  was  Imme- 
diately north  of  section  271,  and  the  alleged 
public  road  was  laid  oft  to  run  on  a  line  be- 
tween these  two  sections.  The  record  aflSrm- 
.atively  shows  that  the  part  of  the  road  In 
qnestion  was  opened  over  land  inclosed  and 
lield  by  appellant  as  a  part  of  section  248 
for  more  than  14  years.  The  record  further 
affirmatively  shows  that,  if  a  Jury  of  free- 
holders was  ever  appointed  to  view  out  and 
establish  a  road  as  prescribed  by  law,  no 
written  or  other  notice  of  this  fact  was  ever 
served  on  appellant  When  the  commissioner 
and  road  overseer  undertook  to  open  up  that 
portion  of  the  road  relating  to  section  248, 
they  cut  appellant's  fence  on  the  south  side 
of  said  section,  and,  passing  along  through 
the  south  side  of  same,  cut  the  fence  in  four 
lilaces  in  order  to  go  in  and  out  in  going 


around  ravlnea.  Appellant,  finding  the  fence 
cut  rebuilt  it  hence  this  prosecution. 

"The  Constitution  of  this  state  (article  1,  i 
17)  provides  that,  "no  person's  property  shall 
be  taken,  damaged  or  destroyed  for  or  ap- 
plied to  public  use  without  adequate  compen- 
sation l>ring  made,  unless  by  the  consent  of 
such  person;  and,  when  taken,  except  for  the 
nae  of  the  state,  such  compensation  shall  be 
first  made  or  secured  by  a  deposit  of  money.' 
Again,  In  section  19  of  the  same  article,  it  is 
provided  ttiat  'no  citizen  of  this  state  shall 
be  derived  of  •  *  •  property  *  *  • 
except  by  the  due  course  of  the  law  of  the 
land.'  This  is  the  organic  law  of  this  state, 
and  it  must  prevail. 

"It  has  l)eeu  the  uniform  holding  of  this 
court  that  the  property  of  the  citizen  cannot 
l>e  taken  for  a  public  road  until  the  statutes 
prescribing  the  'due  course  of  law'  have  been 
strictly  followed.  These  statutes  prescribe 
notice  to  the  owner,  and  that  compensation 
must  first  be  made,  neither  of  which  was 
done  in  this  case.  Rev.  St  arts.  4688-4694, 
inclusive;  Bradley  t.  State,  22  Tex.  App.  330 
[2  S.  W.  828];  Davidson  v.  State,  16  Tex. 
App.  336.  To  the  same  effect,  see  Thompson 
V.  State,  22  Tex.  App.  328  [3  S.  W.  232]; 
Floyd  T.  Turner,  23  Tex.  292;  Evans  T.  Land 
Co.,  81  Tex.  622  [17  S.  W.  232);  Railway  v. 
Austin  [Civ.  App.]  40  S.  W.  35." 

Appellant  having  l)een  in  peaceable  and 
adverse  possession  of  the  land  for  more  than 
10  years,  and  he  having  had  no  notice  that 
it  was  sought  to  be  condemned  for  public 
purposes,  the  action  of  the  conrt  nor  the  Jury 
of  view  could  not  deprive  him  of  h'is  rights  in 
the  premises. 

The  Judgment  is  reversed,  and  the  cause  la 
remanded. 


BEVERSDORFF  v.  DIEKGER. 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Dec.  20,  1911.    On  Motion  for 
Rehearing,  Jan.  17,  1912.) 

Wills  (J  3e7»)—PB0BATE— Appeal— Notice. 

Though  Rev.  St  1885,  art.  22.'>5,  permit- 
ting a  person  aggrieved  by  decision  of  the 
county  court  to  appeal  therefrom  on  compliance 
with  proTisions  of  that  chapter,  and  article 
2256  merely  requiring  filing  of  an  appeal  bond 
within  15  days,  do  not  require  a  notice,  the 
requirements  of  article  1387,  relating  to  ap- 
peals for  both  district  and  county  courts  and 
requiring  notice  of  appeal,  are  general,  and 
an  appeal  cannot  be  taken  from  the  probate  of 
a  will  by  giving  bond  without  notice. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  (  832;   Dec.  Dig.  {  367.»] 

Appeal  from  District  Court,  Kendall  Coun- 
ty;  R.  H.  Bumey,  JudgQ, 

Proceedings  by  Joe  Dienger  for  the  probate 
of  the  will  of  Johanna  UUe,  deceased.  From 
a  Judgment  admitting  the  will  to  prol>ate, 
Mary  Beversdorff  appeals.    Appeal  dismissed. 

Carlos  Bee,  foi;  appellant  Cobbs,  Talia- 
ferro &  Cunningham,  for  appellee. 
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FLT,  J.  In  the  county  court  of  Kendall 
county  appellee  sought  to  probate  the  will  of 
Jobauna  Ulle,  deceased,  and  obtain  letters 
testamentary  for  himself.  The  probate  of 
the  win  was  contested  by  Mary  Beversdorff, 
a  daughter  of  Johanna  Ulle.  The  will  was 
probated  by  the  county  court;  the  Judgment 
probating  it  being  rendered  on  June  12,  1909. 
No  exception  was  urged  against  the  Judg- 
ment, and  no  notice  of  appeal  given.  On 
June  23,  1909,  an  appeal  was  attempted  by 
ttUng  an  appeal  bond  In  the  county  court. 
In  the  district  court,  the  appeal  was  dis- 
missed, because  no  notice  of  appeal  was  giv- 
en. The  legality  of  that  action  Is  the  sole 
question  Involved  In  this  appeal. 

In  article  2255,  Rev.  St  1895,  It  Is  provid- 
ed: "Any  person  who  may  consider  himself 
aggrieved  by  any  decision,  order,  decree  or 
Judgment  of  the  county  court,  shall  have  the 
right  to  appeal  therefrom  to  the  district 
court  of  the  county,  upon  complying  with 
the  provisions  of  this  chapter."  In  article 
2256  it  is  provided  that  the  appeal  bond  con- 
taining certain  conditions  shall  be  filed  with- 
in 15  days  after  such  decision,  order,  or  de- 
cree shall  have  been  rendered.  It  is  the  con- 
tention of  appellant  that,  no  notice  being  re- 
quired by  the  terms  of  article  2255,  none 
was  necessary,  and  that,  having  filed  her 
appeal  bond  within  the  statutory  15  days, 
the  appeal  was  perfected.  In  article  1387, 
which  provides  a  rule  in  cases  of  appeals  for 
both  district  and  county  courts,  notice  of  ap- 
peal Is  required,  and  that  rule  is  general 
and  applies  to  all  cases  appealed,  unless  In 
terms  excepted  from  the  provisions  of  the 
rule.  No  exception  la  made  in  probate  casjes 
appealed  from  the  county  court;  the  statute 
being  silent  merely  as  to  notice  of  appeal. 
The  general  law  of  appeals  as  to  notice 
would  therefore  apply  to  probate  cases  ap- 
pealed from  the  county  court  to  the  district 
court.  No  reason  can  be  assigned  for  reliev- 
ing that  class  of  cases  from  the  rule.  The 
statute  has  not  aftorded  any  such  relief;  its 
silence  on  the  subject  leaving  the  general 
rule  in  operation. 

As  far  back  as  1855,  the  Supreme  Court  of 
Texas,  .while  holding  that  no  notice  was  re- 
quired in  the  statute  in  regard  to  appeals  in 
probate  cases,  held:  "On  general  principles, 
he  who  would  appeal  from  the  Judgment  of 
any  court  must  do  so  in  open  court  at  the 
time  when  the  Judgment  is  procured,  and 
the  fact  should  appear  in  the  proceedings  in 
the  case.  This  Is  all  the  notice  which,  in 
practice,  the  law  has  been  held  to  require 
in  any  case.  In  the  present  case  the  admin- 
istrator appealed  from  the  Judgment  of  the 
probate  court  and  the  fact  was  entered  of 
record,  and  we  are  of  opinion  that  nothing 
more  was  necessary  to  give  the  district  court 
jurisdiction."  Battle  v.  Howard,  13  Tex.  348. 
In  the  case  of  Smithwick  v.  Kelly,  79  Tex. 
564,  15  S.  W.  486,  the  question  under  con- 
Kideratiou  was   fully   discussed  and  Battle 


T.  Howard  indorsed,  and  the  decision  t< 
contrary  in  Olenn  v.  Kimbrough,  70  Tex, 
8  S.  W.  81,  by  the  commission  of  api 
overruled.  Strong  reasons  are  given  fo 
holding  in  the  Smithwick  v.  Krtly  Case, 
it  was  made  In  an  appeal  perfected  froD 
probate  court  to  the  district  court 
court  said:  "That  notice  should  be 
given  we  have  no  doubt  In  the  absence 
law  requiring  notice  to  be  given  in  some 
er  manner."  After  referring  to  the  dec 
In  Glenn  v.  Kimbrough  the  court  said: 
are,  however,  of  opinion  that  the  rule  ai 
ed  in  Battle  v.  Howard  is  the  correct 
and  persons  who  may  not  be  able  th) 
give  notice  of  appeal  may  have  a  Jndg 
in  probate  revised  in  the  district  com 
certiorari  upon  proper  application  anc 
tlce."  The  case  of  Glenn  v.  Kimbrongl 
never  been  cited  except  In  the  one  Inst 
when  It  was  overruled,  but  the  caa 
Smithwick  v.  Kelly  was  cited  and  appi 
in  the  case  of  Western  Union  Telegrapl 
V.  O'Keefe,  87  Tex.  423,  28  S.  W.  945. 
The  appeal  is  dismissed. 

COBBS,  3.,  did  not  participate  In  tbi 
clslon. 

On  Motion  for  Rehearing. 

FLY,  J.  While  the  decision  was  mai 
a  case  of  trespass  to  try  title  in  Smltti 
V.  Kelly,  heretofore  cited,  it  was  direct 
regard  to  the  absolute  necessity  of  not! 
appeal  being  given  on  appeal  from  a 
ment  in  probate  matters  In  the  county  < 
to  the  district  court,  and  the  Smith' 
Kelly  Case  has  been  approved  by  the 
preme  Court  in  the  case  of  Western  I 
TeL  Co.  T.  O'Keefe,  87  Tex.  423,  28  S 
945,  in  an  opinion  delivered  by  the 
Chief  Justice  R.  R.  Gaines.  In  that  ca 
was  said:  "Smithwick  v.  Kelly  is  als 
authority  In  point.  That  case  involvec 
validity  of  an  appeal  from  the  county  t 
district  court  In  a  probate  proceeding, 
notice  of  an  appeal  appeared  in  the 
script  of  the  proceedings  of  the  county  c 
Upon  collateral  attack,  the  Judgment  ol 
district  court  was  held  void  for  the  wai 
such  notice,  although  the  recitals  conti 
in  it  showed  that  the  appellee  had  appc 
and  the  case  ha'd  been  tried  upon  its  me: 
These  decisions  are  so  plain  that  it  U 
necessary  to  discuss  or  construe  them, 
notice  of  appeal  and  the  filing  of  an  ai 
bond  within  15  days  were  absolutely  n 
sary  to  give  the  district  court  Jurisdl( 
We  could  not  decide  dlfTerently  without ' 
ruling  decisions  of  the  Supreme  Court 
case  of  Glenn  v.  Kimbrough,  70  Tex.  1 
S.  W.  81,  relied  on  by  appellant,  has  i 
been  dted  but  once,  so  far  as  we  knov 
the  Supreme  Court  and  that  was  in  c 
to  overrule  it,  or  at  least  to  adopt  ani 
and  dltferent  rule. 

The  motion  for  rehearing  la  overrule) 
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VARRELL  T.  STATE. 

(Gout  of  Criminal  Appeals  of  Texas.    Oct  18, 

1911.    On  Motion  for  B«t>earing, 

"Dec.  20,  1911.) 

1.  GaaaiXAi.  L<aw   (|   1099*)— Staixhbrt  of 
Facts— BxQij  isnxs. 

A  statement  of  facta  in  county  court  mis- 
demeanor cases  mnst  be  filed  within  the  statuto- 
ry time,  and  made  a  part  of  the  record  as  cer- 
tified to  by  the  clerk;  the  stenonapher's  act 
for  felMiy'  cases  not  beins  applicable. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2866-2880;  Dec.  Dig.  | 
10O9.»] 

2.  Cbihiital  Law  (J  1097*)— Questions  Re- 
vnwABLK— Stateiient  or  Facts. 

In  the  absence  of  a  statement  of  facts,  the 
court  on  appeal  may  not  review  the  giving  or 
refusal  of  instructions  on  various  poases  of 
the  evidence. 

tBd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Vlf.  i  2941;    Dea  Dig.  |  1097.*] 

3.  iHDICnCENT   AND    Infobmahon   (S    110*)— 
DisoBDEBLT  House— FoixowiNa  Lamguaos 

OF   SXATUTX. 

An  indictment  for  keeping  a  bawdyhouse, 
which  aubetantially  follows  the  form  for  an 
indictment  laid  down  in  the  Penal  Code,  is  suf- 
ficient 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  289-294;  Dec. 
Dig.  i  110.*] 

4.  DiSOKDEBLT    HOCBE    (i    12*)  —  OrFKNSES — 

Statutes. 
Under  Pen.  Code.  1895,  arts.  859,  361,  as 
amended  by  Acts  30th  Iieg.  c  132,  defining  a 
bawdyhouse,  and  punishing  any  person  who  di- 
rectly, or  as  agent  for  another,  keeps,  or  assists 
in  keeping,  a  Dawdvbouse,  etc.,  a  tenant  of  a 
house,  who  keeps  the  house  as  a  bawdyhouse, 
is  gnutr  of  a  criminal  offense;  and  an  indict- 
ment enarging  the  offense,  need  not  allege  that 
he  knowingly  permitted  the  keeping  of  the 
house. 

[Eld.  Note. — For  other  cases,  see  IMsorderly 
House,  Cent  Dig.  U  14-19;    Dec.  Dig.  {  12.*] 

5.  DlBOBDEKLT    HOUSE    (|    12*)— INDICTMENT— 
RE<}UiaiTES. 

An  indictment  charging  accused  with  keep- 
ing a  bawdybouse,  which  specifically  charges 
that  the  house  was  in  the  county  in  which  the 
indictment  was  found,  need  not  give  any  fur^ 
ther  description  of  the  location  of  the  house. 

(Dl  Note. — For  other  cases,  see  Disorderly 
Hoose,  Cent  Dig.  H  14-19;    l!>ec.  Dig.  f  12.*] 

On  Motion  for  Rehearing. 

6.  Cbuqnai.  Law  (|  1110*)— Record— Cobbeo- 
noN  or  RxcoBD— Cebtiobabi. 

Under  Court  of  Criminal  Appeals  rule  2 
<31  Tex.  Cr.  R.  652,  102  Tex.  xxxvi,  67  S.  W. 
xz),  and  Courts  of  Civil  Appeals  rules  8,  11 
(102  Tex.  xxvi,  xxvii,  67  S.  W.  xiv),  provid- 
ing that  motions  for  certiorari  to  perfect  the 
recotd  on  appeal  must  be  filed  before  tbe  day 
on  which  the  cause  is  set  for  hearing,  it  is  too 
late,  after  submission  and  decision,  to  complete 
the  record  by  certiorari,  where  accused  through 
his  attorney  knew  before  and  at  the  time  of  the 
submission  of-  the  defects  in  the  record. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Uw,  Dec.  Dig.  |  1110.*] 

Appeal  from  Wicblta  County  Court;  M. 
F.  Teager,  Judge. 

N.  G.  Farrell  was  conivlcted  of  crime,  and 
he  appeals.    AfDrmed.  > 


Brooks  &  Brooks,  for  appellant  O.-  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  On  July  7,  19ip,  tbe 
grand  jury  of  Wichita  county  Indicted  appel- 
lant, charging,  after  the  formal  part,  that 
on  or  about  July  1,  1910,  In  Wichita  county, 
appellant  "was  then  and  there  tbe  lessee 
and  tenant  of  a  certain  bouse,  then  and 
there  situate,  which  said  house  he  did  then 
and  there  unlawfully  keep  and  was  concern- 
ed In  keeping  as  a  house  for  tbe  purpose  of 
prostitution,  and  where  prostitutes  were  per- 
mitted to  resort  and  reside  for  tbe  purpose 
of  plying  their  vocation,"  then  concluding  as 
the  statute  requires.  Tbe  case  was  tried 
October  12,  1910,  before  a  Jury,  and  appel- 
lant was  convicted,  with  tbe  penalty  of  |200 
fine  and  20  days'  confinement  in  tbe  county 
jaU. 

[1]  There  is  no  statement  of  facts  at  all' 
In  the  record.  There  Is,  however,  a  separate 
paper  filed  in  this  court,  which  purports  to 
be  tbe  original  of  a  statement  of  facts.  Por- 
tions of  It  are  erased,  and  many  interllnea- 
tloDs  are  made  therein.  We  have  too  often 
held  to  need  citation  of  cases  that  tbe  stat- 
ute requires  tbe  statement  of  facts  In  coun- 
ty court  misdemeanor  cases  to  be  properly 
filed  within  tbe  time,  and  made  a  part  of  tbe 
record  as  certified  to  by  tbe  clerk;  and  that 
tbe  stenographer's  act  for  felony  cases,  re- 
quiring statements  of  facts,  where  tbe  court 
has  a  stenographer,  to  be  made  up  by  blm 
In  duplicate  and  certified,  tbe  original  sent 
up  instead  of  baring  it  copied  in  the  record, 
and  the  duplicate  kept  on  file  in  tbe  lower 
court,  does  not  apply.  Therefore  we  cannot 
and  do  not  consider  tbe  separate  paper  filed 
here',  purporting  to  be  a  statement  of  facts. 

[2]  Without  a  statement  of  facts,  we  can- 
not consider  any  of  tbe  appellant's  claimed 
errors,  which  are  to  the  charge  of  tbe  court 
on  various  phases  of  tbe  evidence,  and  spe- 
cial Charges  requested,  which  were  refused, 
on  various  phases  of  tbe  evidence,  and  some 
bills  of  exceptions,  as  none  of  them  can  be 
considered  properly  without  a  statement  of 
facts. 

However,  tbe  appellant  made  a  motion  to 
quash  the  indictment,  which  is  presented 
properly,  and  it  is  necessary  for  us  to  pass 
upon  this  motion.  The  grounds  of  It  are: 
(1)  That  tbe  indictment  does  not  charge  tbe 
defendant  with  keeping  a  bawdybouse,  In 
that  It  does  not  allege  that  the  bouse  was  a 
bawdybouse;  (2)  that  It  alleges  that  tbe  de- 
fendant was  a  lessee  and  tenant  of  said 
bouse,  and  does  not  allege  that  be  knowingly 
permitted  tbe  keeping  of  said  bawdybouse; 
and  (3)  because  tbe  Indictment  has  two  file 
numbers,  one  2003  and  tbe  other  1143;  and 
it  is  not  shown  with  sufficient  certainty  that 
the  said  Indictment  was  presented  by  a 
grand  Jury  of  Wicblta  county,  Tex.;  and 
tbe  Indictment  falls  to  state  that  the  bouse 
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was  situated  In  Wichita  county.  Tex.,  and 
does  not  describe  the  house  alleged  to  be  A 
bawdyhouse. 

[3]  The  Indictment  follows  substantially,  if 
not  literally,  the  form  for  such  an  Indict- 
ment laid  down  in  White's  Penal  Code,  i 
5G4,  which  has  been  speclflcally.  held  by  this 
court  to  be  good  in  Scbultz  v.  State,  66  S. 
W.  918;  WImbefly  v.  State,  63  Tex.  Or.  R. 
11,  106  8.  W.  384. 

[4]  The  indictment  clearly  alleges  that  the 
appellant  was  the  lessee  and  tenant  of  the 
house  which  was  kept  by  him,  as  charged  in 
the  indictment,  under  the  statute  (P.  0.  arts. 
861  and  359,  as  amended  by  the  act  of 
1907;  Acts  30th  L^.  c.  132).  That  itself 
is  made  an  offense,  and  it  was  unnecessary 
to  allege  that  he  knowingly  permitted  the 
keeping  of  said  bawdyhouse. 

[t]  The  record  clearly  shows  that  the  In- 
dtetment  was  presented  by  the  grand  jury  of 
Wichita  county  in  the  district  court  thereof, 
and  that  the  number  in  the  district  court 
was  1143;  that  it  was  transferred  to  the 
county  court,  and  the  number  therein  was 
2003.  The  indictment  speclflcally  charges 
that  the  house  which  was  unlawfully  kept 
by  appellant  was  in  Wichita  county,  Tex. 
It  was  unnecessary  to  give  any  further  de- 
scription of  the  location  thereof.  The  in* 
dictment  was  not  subject  to  any  of  the 
grounds  of  appellant's  motion  to  quash  it. 

There  being  no  reversible  error  pointed 
out,  the  Judgment  will  be  affirmed. 

DAVIDSON,  P.  J.,  absent 

On  Motion  for  Rehearing. 

PRENDERGASX,  J.  This  cause  was  sub- 
mitted May  17,  1911.  On  account  of  the 
large  number  of  cases  for  decision,  this  court 
could  not  reach  and  decide  this  case  until 
the  original  opinion  was  delivered  herein 
October  18,  1911. 

[6]  At  the  time  of  its  submission,  one  of 
appellant's  attorneys  appeared  and  ably 
orally  argued  the  case,  having  tlie  record  be- 
fore him  and  the  court  at  the  time.  Of 
course,  at  that  time  the  appellant,  through 
his  attorneys,  if  he  did  not  know  it  before, 
knew  the  condition  of  the  record,  and  knew 
that  what  purported  to  be  the  original  state- 
ment of  facts  bad  not  been  copied  nor  certi- 
fied In  the  record  by  the  clerk  of  the  court 
below,  but  that  what  purported  to  be  the 
original  statement  of  facts  was  filed  in  this 
court.  This  being  the  case,  it  is  too  late,  aft- 
er the  submission  of  the  case  and  the  deci- 
sion of  it  by  this  court,  for  the  appellant 
to  then  undertake  to  complete  the  record,  by 
then  applying  for  a  writ  of  certiorari,  of 
which  he  had  actual  and  full  notice  before 
and  at  the  time  of  Its  submission.  See  Tuck" 
er  v.  State.  141  S.  W.  533.  this  day  decided, 
and  rule  2  of  this  court  (31  Tex.  Gr.  R.  652, 


102  Tex.  xxxvl,  67  S.  W.  xi);   rules  8 
11  (102  Tex.  xxvl,  xxvll,  67  S.  W.  xlv). 

There  might  be  an  extreme  case  wl 
this  court  might  permit  the  record  to  be  < 
pleted  at  so  late  a  date,  but  this  case  ( 
not  present  such  a  case;  and  we  are 
more  satisfied  with  refusing  the  motion 
rehearing  and  certiorari  in  tills  case, 
cause  we  have  gone  over  what  purport 
be  the  statement  of  facts  in  connection  y 
the  assigned  errors  by  appellant,  and  are 
Isfied  that  no  reversible  error  is  shown, 
that  the  Judgment  of  the  lower  court 
correct  and  right 

The  appellant's  motions  for  rehearing 
certiorari  will  therefore  be  overruled. 


HEAD  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    De 
19U.) 

1.  INTOXICATINO   LlQUOBS  (|  132*)— SlATI 

— LoCAt,  Option  Law— Construction. 
Act  April  24,  1909  (Acta  31st  Leg. 
E!x.  Seas.]  c.  35),  providinK  that,  "if  any 
son  shall  sell  any  intozicatine  liquor  in  any 
trict  in  which  the  sale  of  intoxicants  i 
hereafter  be  prohibited,  be  shall  be  ponishe 
confinement  in  the  penitentiary,"  does  not  a 
to  counties  which  had  adopted  local  optioi 
fore  the  passage  of  the  act 

[Ed.  Note.— For  other  cases,  see  Intoxici 
Liquors,  Dec.  Dig.  §  132.*] 

2.  Intoxicating    Liquobs   (i   200*)— Iin 

MATioN— Sufficiency. 

Under  Code  Cr.  Proo.  1895,  art.  466, 
viding  that  an  information  to  be  sufficient  i 
be  presented  in  a  court  having  jurisdictia 
the  offense  set  forth,  an  information  file< 
county  court,  charging  that  accused  sold  im 
eating  liquors  on  September  29,   1909.   w 
was  after  Act  April  24,  19(/9  (Acts  3l8t 
[Ist  Ex.  Sess.]  c.  35),  went  into  effect  and 
the  sale  was  made  after  an  election  had  1 
held  In  the  territory,  was  insnfficient  in  fa; 
to  show  that  the  county  court  had  jurisdic 
of  the  offense,  for  the  county  court  has  jurii 
tion  only  of  misdemeanors,  and,  if  the  elec 
tras  held  after  act  of  April  24,  1909,  went 
existence,  the  sale  was  a  felony. 

[Ed.  Note.— For  other  cases,  see  Intoxica 
Liquors,  Dec.  Dig.  |  200.*] 

Appeal  from  Dallas  County  Court  at  I 
W.  P.  Whitehurst  Judge. 

John  Head  was  convicted  of  a  viola 
of  the  local  option  law,  and  appeals, 
versed  and  dismissed. 

Plerson,  O'Donnell  &  Pierson,  for  ai 
lant.    C.  Ei.  Lane,  Asst.  Atty.  Gen.,  for 

State. 

HARPER,   J.     Appellant  was   proseci 
under  a  complaint  and  information  chari 
him  with  violating  the  local  option  law. 
complaint  and  information  allege  the  sal 
have  been  made  on  the  29th  day  of  Sep  I 
ber,  1909,  but  in  the  complaint  and  infot 
tion  it  is  not  allege^  when  prohibition 
adopted   in  the  territory  described  in 
complaint  and  information;    the  allega 


•For  otber  easM  (M  Mon*  topic  and  iMtlon  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Ksjr  No.  ScrUw  *  Rsp'r  Ind 


Digitized  by 


Google 


Tex.) 


HEAD  y.  STATE 


637 


being  that  said  sale  Iiad  been  made  "after 
an  election  had  been  held  In  said  territory," 
etc. 

When  the  case  was  called  for  trial,  ap- 
pellant filed  the  following  plea  to  the  Juris- 
diction: "Comes  now  the  defendant,  and 
shows  to  the  court  that  the  information  here- 
in is  defective,  in  that  it  falls  to  meet  one 
of  the  requirements  of  the  Code  of  Criminal 
Procedure,  in  tliat  it  does  not  show  that  this 
court  has  Jurisdiction  of  the  offense  attempt- 
ed to  be  charged  in  the  said  indictment,  in 
this,  to  wit:  The  court  Judicially  icnows  that 
the  Thirty-First  Legislature  in  its  regular 
session  in  1909  passed  a  law  making  the  sale 
of  liquor  In  a  local  option  territory  a  felony. 
The  court  further  Judicially  knows  that  said 
law  does  not  apply  to  counties  nor  to  subdi- 
Ylslons  thereof,  unless  a  local  option  elec- 
tion in  said  county,  or  said  subdivision  was 
held  subsequent  to  the  passage  of  said  law 
aforesaid.  The  court  does  not  Judicially 
know  when  the  local  option  election  alleged 
to  have  been  held  in  this  indictment  was 
held,  and  does  not  Judicially  know  that  such 
election  was  held  at  all.  That  the  court  Ju- 
dicially knows  that  unless  said  election,  if 
there  was  such  an  election,  was  held  prior  to 
the  passage  of  the  aforesaid  law  by  the  said 
Legislature,  that  this  court  has  no  Jurisdic- 
tion, because  there  is  no  allegation  in  said 
information  as  to  the  time  and  date  of  the 
holding  of  such  election.  Wherefore,  the  de- 
fendant prays  the  affldayit  and  information 
herein  be  quashed  and  set  aside,  and  tliat 
the  defendant  go  hence  without  day." 

{1,21  The  court  overrnled  the  plea.  Ap- 
pellant wa's  convicted,  and  prosecutes  au  ap- 
peal to  this  court,  assigning  as  error  the  ac- 
tion of  the  court  in  overruling  the  plea.  By 
article  402  of  the  Revised  Penal  Code  the 
I^egislatnre  has  provided:  "If  any  person 
shall  sell  any  intoxicating  liqnor  in  any 
county.  Justice  precinct,  city  or  town  in 
which  tl>e  sale  of  intoxicating  liquor  has  been 
prohibited  under  the  laws  of  this  state,  or 
if  any  person  shall  give  away  any  intoxicat- 
ing liquor  in  any  such  county.  Justice  pre- 
dnct,  city  or  town,  with  the  purpose  of  evad- 
ing the  provisions  of  'said  laws,  he  shall  be 
punished  by  fine  of  not  less  than  twenty-five 
nor  more  than  one  hundred  dollars,  and  by 
imprisonment  in  the  county  Jail  for  not  less 
than  twenty  nor  more  than  sixty  days.  Or, 
if  any  person  sliall  sell  any  intoxicating  liq- 
uor in  any  county,  Justice  precinct,  school 
district,  city  or  town,  or  subdivision  of  a 
comity,  in  which  the  sale  of  intoxicating 
liquors  shall  hereafter  be  prohibited  under 
the  laws  of  this  state,  or  if  any  person  shall 
give  away  any  intoxicating  liquor  in  any 
such  county.  Justice  precinct,  school  district, 
city  or  town,  or  subdivision  of  a  county, 
with  the  purpose  of  evading  the  provisions 
of  said  law,  he  shall  be  punished  by  confine- 
ment in  the  penitentiary  not  less  than  one 
nor  more  than  three  years."  As  said  by  ap- 
pellant in  his  plea,  the  sale  of  Intoxicating 


liquors  was  made  a  felony  by  the  LegUlatttre 
in  1900,  which  law  became  effective  July  24, 
1900  (Act  31st  Leg.  [Ist  £x.  Sess.]  c  35). 
The  sale  in  this  case  in  the  complaint  and 
information  is  alleged  to  have  been  made 
September  29,  1009,  or  two  months  after  the 
the  statute  making  it  a  felony  had  become 
effective.  Of  course,  under  the  above  statute, 
and  the  decision  of  tliis  court  in  Lewis  v. 
State,  58  Tex.  Cr.  R.  351, 127  S.  W.  808,  it  is 
only  a  felony  to  sell  intoxicating  liquors  in 
the  prohibited  territory  where  the  election  has 
been  held  subsequent  to  July  24,  1900,  and  in 
all  territory  where  the  prohibition  law  had 
been  adopted  prior  to  July  24,  1909,  the 
offense  is  only  a  misdemeanor.  The  question 
raised  in  this  case  is  that  the  information 
having  alleged  the  sale  at  a  date  subsequent 
to  the  adoption  of  the  felony  statute,  and 
not  alleging  that  the  election  had  been  held 
prior  to  July  24,  1909,  inasmuch  as  the  coun- 
ty court  at  law  in  Dallas  county  has  Juris- 
diction only  in  misdemeanor  cases,  the  in- 
formation did  not  allege  facts  showing  tliat 
said  court  had  Jurisdiction  of  said  offense. 

In  the  Code  of  Criminal  Procedure  it  is 
provided,  among  other  things  (article  466) : 
"An  information  is  suflScient  if  it  has  the 
follwlng  requisites:  (1)  It  shall  commence  In 
the  name  and  by  the  authority  of  the  state 
of  Texas;  (2)  that  it  shall  appear  to  have 
been  presented  in  a  court  having  Jurisdiction 
of  the  offense  set  forth." 

In  the  case  of  Plttman  v.  State,  14  Tex. 
App.  578,  it  is  held  by  this  court:  "Amoug 
the  several  exceptions  to  the  information  and 
aflldavit,  there  is  one  which  in  our  opinion 
is  well  taken,  and  this  reaches  only  to  the 
information.  There  is  no  allegation  in  the 
information  of  the  value  of  the  hog  charg- 
ed to  have  been  stolen.  Whenever  the  value 
of  a  stolen  article  affects  the  penalty  for 
the  offense,  such  value  must  be  alleged  and 
proved.  Sheppard  v.  State,  1  Tex.  App.  522; 
Meyer  v.  State,  4  Tex.  App.  121;  Simpson  t. 
State,  10  Tex.  App.  681.  In  this  case  it 
depends  upon  the  value  of  the  property  stolen 
whether  the  theft  is  a  felony  or  a  misde- 
meanor, and  this  question  can  only  be  de- 
termined and  the  punishment  of  the  offender 
regulated  by  allegation  and  proof  of  such 
value.  Pen.  Code,  art.  748."  Under  the 
statute  under  which  appellant  is  prosecuted 
in  this  case,  the  date  when  the  election  i» 
held  fixes  the  penalty  attached  to  the  of- 
fense. If  the  election  was  held  prior  to  July 
24,  1909,  the  offense  is  punishable  as  a  mis- 
demeanor, and,  if  the  election  was  held  sub- 
sequent to  that  date,  it  is  punishable  as  a 
felony,  and  we  are  of  the  opinion  that,  where 
the  sale  is  alleged  to  have  been  made  at  a 
date  subsequent  to  the  passage  of  the  felony 
statute,  the  county  court  has  no  Jurisdiction 
of  the  offense,  unless  it  is  alleged  and  prov- 
en that  the  election  was  held  prior  to  such 
date.  2  Bishop,  Crim.  Proc.  (3d  Ed.)  {  713. 
In  every  case  when  a  sale  is  alleged  sub- 
sequent to  the  enactment  of  the  felony  stat- 
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ute,  If  the  election  was  held  prior  to  the 
enactmeat  of  that  law,  the  complaint  and 
Information  must  so  allege,  as  the  Criminal 
Code  provides  that  the  allegations  In  the  In- 
formation must  state  facts  showing  that  It  is 
presented  In  a  court  having  jurisdiction. 

The  court  erred  In  not  sustaining  the  plea, 
and,  as  the  Information  and  complaint  do 
not  by  their  alleg^ations  state  a  case  of  which 
the  county  court  at  law  would  have  Juris- 
diction, this  case  Is  reversed  and  dismissed. 


GULP,  T.  &  W.  RT.  eO.  y.  LUNN  et  aLt 

(Court  of  Civil  Appeals  of  Texas.    Tbxarkana. 

Nov.  9,  1911.     Rehearins  Denied 

Dec.  7,  1911.) 

1.  Dismissal  and  Nonsuit  (|  58*)— Moxion 
TO  Disioss  Petition— Effect. 

A  motion  to  dismiss  tbe  petition  is  In  the 
nature  of  a  demurrer  thereto,  admitting  the 
truth  of  all  material  allegations  for  the  purpose 
of  testing  its  sufficiency. 

[Ed.    Note.— For   other   cases,    see   Dismissal 
and  Nonsuit,  Gent.  Dig.  |i  134r-139;   Dec.  Dig. 

2.  Appeal  and  Ebbob  (|  750*)— Assignment 
OF  Ebbob— EiiTECT. 

If  appellant  i>redlcateB  Its  assignment  of 
error  upon  a  certain  inference  as  to  plaintiff's 
ground  for  recovery,  appellant  cannot  complain 
on  appeal  of  any  injury  from  indulging  in  such 
inference. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  750.*] 

3.  Statutes  (|  117*)— Titles  and  Subjects 
—Invalidity. 

Acts  31st  Leg.  c  47,  is  entitled  "An  act  to 
regulate  the  presentation  and  collection  of 
daima  for  personal  services  or  for  labor  render- 
ed or  for  overcharges  on  freight,  etc.,  against 
any  person  or  corporation  doing  business  in  this 
state,  and  providing  a  reasonable  amount  of  at- 
torney's fees,  to  be  recovered  in  cases  where  the 
amount  of  such  claim  shall  not  exceed  $20,"  etc., 
and  section  1  permits  a  recovery  of  attorney's 
fees  in  all  suits  on  such  claims  without  regard 
to  the  amount  thereof.  Held,  that  the  statute 
was  unconstitutional  because  its  provisions  are 
not  embraced  within  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  §  117.*] 

4.  Justices  of  the  Peace  (|S  141, 146*)- Ap- 
peal—Poweb  OF  Review. 

Under  the  Constitution,  the  district  court 
has  no  power  to  revise  tbe  judgments  of  justice's 
courts  except  where  it  is  given  appellate  juris- 
diction and  where  the  amount  in  controversy  ex- 
ceeds |20  exclusive  of  costs. 

[Ei.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  S{  141, 145.*] 

6.  Judgment  (t  423*)— Equitable  Relief— 

Gbodnds  of  Relief. 

Equity  will  grant  relief  from  a  judgment 
which  is  void  for  lack  of  jurisdiction  over  the 
subject-matter  or  parties,  or  which  was  procured 
by  fraud,  accident,  or  mistake,  but  will  not 
grant  relief  where  It  was  merely  erroneous,  the 
court  having  jurisdiction.  ' 

[EA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  797-801;  Dec.  Dig.  |  423.*] 

a  Justices  of  the  Peace  (|  31*)— Jubisdio- 

TION. 

The  court's  jurisdiction  of  tbe  subject-mat- 
ter must  be  determined  from  the  nature  of  the 
cause  of  action  asserted  when  the  suit  was  be- 


gun, and  if  a  justice  of  the  peace  had  Jniii 
tion  over  the  subject-matter  when  the  action 
begun,  the  fact  that  tbe  debt  sued  for  was  a 
wards  extinguished  would  not  deprive  hii 
jurisdiction  to  render  Judgment,  though  the  J 
ment  rendered  might  be  erroneous. 

[Ed.  Note.— For  other  cases,  see  Justice 
the  Peace,  Cent  Dig.  |  71;  Dec  Dijc.  |  31.* 

7.  Coubtb  (S  1*)— Jubisdiction— Test. 

The  test  of  jurisdiction  is  whether 
court  has  power  tp  enter  upon  the  inquiry, 
not  whether  Its  determination  is  correct 

[Ed.  Note. — SV)r  other  cases,  see  Conrts, 
Dig.  f  1.*] 

8.  Justices  of  the  Peace  (J  119*)^Jin>aii 
— JuBiBDicnoH— Attobnet'b  Fees. 

If  a  justice  of  the  peace  had  Jurisdictic 
the  parties  and  of  a  suit  to  recover  for  pers 
services,  the  fact  that  the  law  did  not  auth( 
a  recovery  of  a  sum  asked  for  as  attorney's 
did  not  deprive  the  court  of  purisdiction  so  t 
make  its  judgment,  awarding  attorney's 
void,  it  being  merely  erroneous. 

[Ed.  Note. — For  other  cases,  see  Justice 
the  Peace,  Dec.  Dig.  {  119.*] 

9.  CouBTS  (I  17*)— "JuBisDicnON"— SuBJ 

MATTER. 

Jurisdiction  of  the  subject-matter  is 
power  to  hear  and  determine  cases  of  the  g< 
al  class  to  which  the  particular  proceeding! 
long. 

[Ed.  Note.— For  other  cases,  see  Conrts, 
Dig.  S  17.* 

B'or  other  definitions,  see  Words  and  Phn 
vol.  4,  pp.  3876-3885;   voL  8,  pp.  7697,  769 

Appeal  from  District  Court,  Jack  Ooni 
J.  W.  Patterson,  Judge. 

Suit  by  the  Gulf,  Texas  ft  Western  I 
way  Company  against  Earl  Lunn  and  ott 
From  a  Judgment  for  defendants,  plal 
appeals.    Affirmed. 

Siporar  ft  McClure  and  Ben  B.  Gain, 
appellant    B.  W.  Nicholson,  for  appellee 

HODGES,  J.  The  appellant  Instituted 
suit  in  the  district  court  of  Jack  count; 
restrain  the  enforcement  of  a  personal  ]i 
ment  rendered  against  it  in  a  Justioe  o 
in  favor  of  the  appellee  Earl  lionn. 
petition  all^;es,  in  substance,  that  on 
10th  day  of  May,  1910,  the  app^ee  L 
filed  a  suit  against  it  upon  an  account 
claim  for  wages,  amounting  to  ^.60,  ch 
ing  that  the  wages  were  due  for  persi 
services  rendered,  and  in  addition  the 
for  |10  attorney's  fee.  Citation  was  dnl; 
sued  and  served  upon  the  appellant  On 
12th  day  of  May,  1910,  the  account  for  f 
was  paid  In  full  by  the  appellant  to  Li 
and  the  latter's  receipt  taken  therefor, 
the  28th  day  of  June  thereafter  the  case 
caUed  for  trial  by  R.  S.  Blair,  the  Justlc 
the  peace  presiding  over  the  court  in  w! 
the  suit  was  pending,  and  the  following  J' 
ment  was  .entered:  "This  day  this  a 
was  regularly  called  for  trial,  and  the  pi 
tltr  appeared  by  counsel  and  announced  n 
for  trial;  and  the  defendant  also  appei 
by  counsel  and  announced  ready  for  ti 
and  a  Jury  having  been  waived  by  both 
ties  hereto,  and  the  matters  of  things 
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fact,  as  well  as  of  law,  haTing  been  sub- 
mitted to  the  court,  and  tbe  court  having 
heard  all  of  the  evidence  and  the  argument 
of  counsel,  and  having  been  fully  advised 
In  the  premises,  Is  of  the  opinion  that  the 
law  is  with  the  plaintiff  and  against  the 
defendant,  and  that  the  plaintiff  ought  to  re- 
cover of  the  defendant  as  hereinafter  shown ; 
and  it  satisfactorily  appearing  to  the  court, 
from  the  evidence  herein,  that  this  Is  a  suit 
by  the  plaintiff  against  the  defendant  for 
the  sum  of  ^.60  for  labor  done  and  perform- 
ed by  the  plaintiff  for  the  defendant  and 
for  his  reasonable  attorney  fees  In  the  sum 
of  |10:  and  it  further  appearing  to  the 
court  firom  the  evidence  herein  that  after 
the  said  suit  was  filed  and  citation  issued 
and  served  upon  the  defendant  the  said 
defendant  paid  to  the  plaintiff  the  said  sum 
of  $3.50  as  sued  for,  and  that  no  further 
judgment  should  be  recorded  for  the  plain- 
tiff against  the  defendant  for  tbe  said  sum 
of  $3^  by  reason  of  the  facts  above  stated ; 
and  It  further  appearing  to  the  court  from 
the  evidence  herein  that  the  plaintiff,  Barl 
Lunn,  duly  and  regularly  employed  B.  W. 
Nicholson,  Esq.,  a  practicing  lawyer  of  the 
Jacksboro  Bar,  to  bring  and  prosecute  for 
blm  this  suit  against  said  defendant:  It  is 
therefore  adjudged,  decreed,  and  considered 
by  the  court  that  the  plaintiff.  Earl  Lunn, 
do  have  and  recover  of  and  from  the  de- 
fendant, the  Oulf,  Texas  &  Western  Rail- 
way Ck>mpany,  the  sum  of  $10  for  his  attor- 
ney fees  herein  to  be  taxed  as  part  of  the 
costs,  herein,  and  that  said  sum  of  $10  be 
paid  as  soon  as  collected  to  the  said  E.  W. 
'  Nicholson,  plaintiff's  attorney  herein,  as 
aforesaid;  and  further  that  the  plaintiff 
EJarl  Lunn  do  have  and  recover  of  and  from 
the  defendant,  the  Oulf,  Texas  &  Western 
Bailway  Company,  all  costs  in  this  behalf 
expended,  and  for  all  of  which  execution 
may  issue.    [Signed]  B.  8.  Blair,  J.  P."     . 

It  is  further  alleged  that  upon  the  call  of 
the  case  for  trial  the  following  evidence 
was  offered:  The  receipt  given  by  Lunn  at 
the  time  the  account  vras  paid.  E.  W.  Nichol- 
son, counsel  for  the  plaintiff,  testified  as  to 
the  presentation  of  the  account,  the  length 
of  time  during  which  it  remained  unpaid, 
and  the  demands  for  its  payment  He  also 
offered  testimony  to  prove  that  $10  was  a 
reasonable  attorney's  fee  in  such  a  case. 
The  defendant  offered  testimony  tending  to 
show  that  Lunn  had  never  worked  for  It; 
that  It  did  not  owe  him  anything,  but  that 
the  debt  claimed  was  due  from  the  Scranton 
Construction  Company,  and  the  delay  in  the 
payment  by  that  company  was  caused  by 
an  evMsight  in  making  out  the  accounts 
and  the  inability  to  locate  Lunn  and  pay 
blm  the  money;  that  the  money  was  paid 
upon  the  first  opportunity  afforded.  It  is 
further  alleged  that  a  motion  for  a  new  trial 
was  filed  In  the  Justice  court  and  overruled. 
The  petition  concludes  with  the  following 
prayor:  "That  the  amount  of  said  Judgment 


is  such  that  the  plaintiff  cannot  appeal  from 
the  same  and  is  without  any  remedy  at  law, 
and  wlU  be  deprived  of  his  legal  rights  and 
suffer  gross  injustice  and  Irreparable  injury 
unless  this  honorable  court  will  interpose 
to  prevent  same  by  the  issuance  of  Its  most 
gracious  writ  of  Injunction.  Wherefore 
plaintiff  prays  that  your  honor  issue  your 
most  gracious  writ  of  injimctlon  prohibiting 
and  enjoining  the  said  Earl  Lunn,  his  agents, 
attorneys,  and  all  persons  representing  or 
pretending  to  represent  him,  and  also  the 
said  B.  S.  Blair,  from  suing  out  and  Issuing 
an  execution  based  upon  said  Judgment,  and 
from  levying  and  executing  the  execution 
already  Issued;  and  that  on  final  hearing 
hereof  that  such  Injunction  be  made  per- 
petual; and  also  that  It  recover  all  costs 
in  this  behalf  expended,  and  for  all  such 
other  and  further  relief,  either  In  law  or 
equity,  as  may  seem  meet  and  proper." 

On  the  28th  day  of  July  following,  the  dis- 
trict Judge  granted  the  temporary  restrain- 
ing  order  prayed  for.  At  the  next  succeed- 
ing term  of  the  court  the  appellees,  plain- 
tiffs below,  answered  by  a  motion  to  dismiss 
the  cause  for  various  reasons,  among  which 
was  that  the  petition  for  the  writ  disclosed 
no  equity  upon  its  face.  This  motion  was 
sustained  by  the  court,  and  the  cause  dis- 
missed. From  that  Judisment  this  appeal  is 
prosecuted. 

[1]  The  motion  to  dismiss  must  be  re- 
garded as  in  the  nature  of  a  demurrer,  and 
for  the  purpose  of  testing  its  legal  sufficiency 
admits  the  truth  of  all  the  material  aver- 
ments in  tbe  petition.  Floyd  v.  Turner,  28 
Tex.  292. 

Appellant  insists  that  under  the  facts 
stated  In  its  petition  the  Justice  court  was, 
for  two  reasons,  without  power  to  render  the 
Judgment  against  which  relief  is  here  sought: 
First,  because  the  plaintiff  in  the  Justice 
court  had  no  right  to  and  did  not  "obtain  a 
judgment  for  the  full  amount  of  tbe  claim 
sued  for;"  second,  because  the  statute  by 
virtue  of  which  the  attorney's  fees  were 
sought  and  recovered  was  unconstitutional 
and  void.  The  petition  does  not  set  out  or 
state  the  substance  of  the  pleadings  of  either 
party  In  the  Justice  court,  and  we  are  left 
to  infer  that  tbe  plaintiff  there  relied  upon 
the  statute  referred  to  for  his  right  to  re- 
cover the  attorney's  fees  claimed. 

[21  In  view  of  the  fact  that  the  appellant 
has  predicated  its  only  assignment  of  error 
upon  that  assumption,  it  cannot  here  com- 
plain of  any  prejudicial  consequences  follow- 
ing the  Indulgence  of  such  an  inference.  The 
statute  referred  to  is  as  follows:  "That 
hereafter  any  person  in  this  state,  having  a 
valid,  bona  fide  claim  against  any  person  or 
corporation  doing  business  in  this  state,  for 
personal  services  rendered  or  for  labor  done, 
or  for  material  furnished,  or  for  overcharges 
on  freight  or  express,  or  for  any  claim  for 
lost  or  damaged  freight,  or  for  stock  killed 
or  Injured  by  such  person  or  corporation, 
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Ita  agents  or  employes,  may  present  tbe 
same  to  such  person  or  corporation  or  to 
any  duly  authorized  agent  thereof,  in  any 
county  where  suit  may  be  instituted  for  the 
same;  and  if,  at  the  expiration  of  80  days 
after  the  presentation  of  such  claim,  the 
same  has  not  been  paid  or  satisfied,  he  may 
immediately  institute  suit  thereon  in  the 
proper  court,  and  if  he  shall  finally  estab- 
lish his  claim,  and  obtain  Judgment  for  the 
full  amount  thereof,  as  presentied  for  pay- 
ment to  such  person  or  corporation  in  such 
court  he  shall  be  entitled  to  recover  the 
amount  of  such  claim  and  all  costs  of  suit, 
and  In  addition  thereto  a  reasonable  amount 
as  attorney's  fees,  provided,  he  has  an  at- 
torney employed  in  the  case,  not  to  exceed 
twenty  (|20.00)  dollars,  to  be  determined  by 
the  court  or  Jury  trying  the  case ;  provided, 
however,  that  nothing  in  this  a£t  shall  be 
construed  to  repeal  or  in  any  manner  affect 
any  provision  of  tbe  law  now  in  force  giving 
a  remedy  to  persons  having  claims  of  the 
character  mentioned  in  this  act,  but  tbe 
same  shall  be  considered  as  cumulative  of  all 
other  remedies  given  to  such  a  person  or 
persons."    Acts  81st  Leg.  c.  47. 

[3]  In  Ry.  Co.  v.  Lloyd,  132  S.  W.  899, 
decided  by  the  Ciourt  of  Civil  Appeals  for 
the  Second  district,  it  was  held  that  this 
law  is  nncoustitutlonal  upon  the  ground  that 
its  provisions  were  not  embraced  within  the 
caption.  A  writ  of  error  was  subsequently 
denied  by  the  Supreme  Court,  and  that  ques- 
tion may  now  be  considered  as  having  been 
definitely  settled  In  favor  of  the  appellant's 
contention.  This  being  true,  the  proposition 
'based  upon  the  absence  of  any  law  author- 
izing the  recovery  of  an  additional  sum  as 
attorney's  fees  In  this  class  of  suits  is  real- 
ly the  only  one  which  need  be  considered. 

[4]  Under  our  present  Constitution  the  dis- 
trict court  has  no  general  power  to  revise 
the  Judgments  of  Justice  courts  except  in 
those  instances  where  it  is  given  appellate 
Jurisdiction  and  where  the  Judgment  ap- 
pealed from,  or  tbe  amount  in  controversy, 
exceeds  $20  exclusive  of  costs.  G.  H.  &  S. 
A.  Ry.  Co.  v.  Dowe,  70  Tex.  S,  6  S.  TV.  790. 
The  petition  here  under  consideration  does 
not  belong  to  that  class  of  cases. 

[51  In  order  to  entitle  the  appellant  to  the 
relief  sought  in  this  proceeding  it  must  appear 
from  the  petition  that  it  alleged  the  existence 
of  facts  that  called  for  the  exercise  of  the 
general  power  of  the  district  court  to  grant 
equitable  relief  from  a  Judgment  rendered  In 
a  court  of  law.  This  relief  will  be  given 
when  it  is  shown  that  the  Judgment  attacked 
is  void  for  lack  of  Jurisdiction  in  the  court 
over  the  subject-matter  of  the  litigation,  or 
over  the  parties  to  the  suit  (Railway  Co.  v. 
Rawlins,  80  Tex.  680,  16  S.  W.  430 ;  Railway 
Co.  v.  Dowe,  supra);  or  when  It  is  shown  that 
the  Judgment  was  procured  by  fraud,  acci- 
dent, or  mistake.  G.,  C.  &  S.  F.  Ry.  Co.  v. 
King,  80  Tex.  683,  16  S.  W.  641;  L.  R.  &  F. 
S.  Ry.  Co.  v.  Wells,  61  Ark.  354,  33  S.  W.  208, 


30  L.  R.  A.  560,  64  Am.  St  Rep.  216,  and 
notes;  4  Pomeroy  on  Eq.  Juris.  {  1364.  Ap- 
pellant has  not  alleged  that  there  was  any 
fraud,  accident,  or  mistake  in  procuring  the 
Judgment  in  the  Justice  court;  neither  is  it 
claimed  that  the  Justice  court  did  not  have 
Jurisdiction  over  the  parties  and  over  the 
subject-matter  when  the  suit  was  filed,  at 
least  as  to  that  portion  embraced  in  the  ac- 
count sued  on.  If  the  Judgment  was  subject 
to  none  of  the  objections  above  mentioned, 
but  was  nevertheless  unjust,  it  was  simply 
an  erroneous  adjudication  from  whlclt  the 
law  has  provided  no  means  of  escape. 

[(]  In  their  brief  counsel  for  appellant 
seem  to  place  much  stress  upon  the  allega- 
tion that  the  account  sued  on  had  previous 
to  trial  been  paid  in  full ;  that  no  Judgment 
was  rendered  upon  it,  and  that  the  judgment 
was  for  the  attorney's  fees  alone.  The  Juris- 
diction of  the  court  over  the  subject-matter 
must  be  determined  from  the  nature  of  the 
cause  of  action  asserted  at  the  time  the  suit 
was  Instituted,  a  time  when  the  court  was 
called  upon  to  take  Judicial  cognizance  of  the 
controversy.  1  Black  on  Judgments,  {{  243, 
244.  If  at  the  inclpiency  of  tbe  litigation  tbe 
Justice  court  had  Jurisdiction  over  the  sub- 
ject-matter, the  authority  to  determine  the  is- 
sues involved  was  not  lost  by  the  subsequent 
extinguishment  of  the  Aebt  in  part,  or  in  ita 
entirety.  The  court  would  still  liave  tbe  ju- 
dicial power  to  pass  upon  the  issues  involved, 
and  to  render  a  Judgment  for  or  against  ei- 
ther party.  It  might  render  one  wholly  un- 
supported by  tbe  evidence.  In  such  an  event 
the  adjudication  would  be  merely  erroneous, 
and  not  void.    Rotzein  v.  Cox,  22  Tex.  63. 

[7]  The  test  of  Jurisdiction  is  whether  the 
court  bad  the  power  to  enter  upon  tlie  In- 
quiry, not  whether  Its  conclusion  was  rigbt 
or  wrong.  Board  of  Commissioners  v.  Piatt. 
79  Fed.  567,  25  C.  0.  A.  87;  New  Dunderbers 
Mining  Co.  v.  Old,  79  Fed.  698,  25  C.  C.  A. 
116. 

[I]  But  the  further  contention  Is  made: 
Conceding  that  the  Justice  court  had  the 
power  to  determine  the  issues  arising  from 
tbe  suit  on  tbe  account,  it  bad  no  power  to 
render  the  judgment  for  the  $10  attorney's 
fees.  The  reason  assigned,  when  reduced  to 
its  practical  signification,  is  that  there  was 
no  warrant  of  law  for  such  a  recovery.  It 
is  iuininterial  whether  the  absence  of  the- 
legal  right  to  such  a  recovery  resulted  from 
the  nullity  of  tbe  statute  upon  wblch  tbe 
claim  is  founded,  or  from  the  fact  that  no 
right,  either  statutory  or  common  law,  ever- 
existed.  Coming,  then,  to  the  ultimate  ques- 
tion, tbe  lade  of  power  in  the  court  to  render 
this  particular  judgment  for  the  attorney'^ 
fees,  if  it  is  lacking,  must  l>e  due  to  the  fact 
that  there  was  no  law  authorizing  such  a  re- 
covery. To  sustain  that  proposition  would 
be  tantamount  to  saying  that  if  the  fbcts  al- 
leged in  the  pleadings  show  no  right  to  tbe 
relief  sought,  the  court  had  no  Judicial  power 
to  grant  such  relief.    Such  a  holding  woulA 
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in  effect  be  limiting  tbe  Judicial  powers  of 
courts  to  the  determination  of  Issues  of  fact 
cDlf.  and  excluding  any  authority  to  pass  up- 
on issues  of  law.  In  every  legal  controver- 
sy presented  to  the  court  the  sufficiency  of 
tlie  tRCta  alleged  to  entitle  tbe  complaining 
sQltor  to  the  relief  which  he  seeks  is  the  very 
first  question  which  it  is  called  upon  to  de- 
termine. The  power  to  make  such  a  deter- 
mination Is  a  necessary  incident  to  the  au- 
tlwrlty  to  pass  upon  the  merits  of  the  con- 
troversy. If  the  court  which  tries  the  case 
bas  no  authority  to  determine  whether  or  not 
the  facts  alleged  constitute  a  Justiciable  con- 
troversy, where  is  that  power  lodged?  If, 
baring  that  power.  It  reaches  an  incorrect 
conclusion  and  awards  the  plaintiff  relief  to 
vrhich  he  is  not  in  law  entitled,  the  adjudica- 
tion is  erroneous,  but  not  void  for  want  of 
IJOwer  in  the  court  > 

[S]  Jurisdiction  of  the  subject-matter  is 
the  power  to  hear  and  determine  oases  of  the 
general  class  to  which  the  proceedings  in 
<iae8tion  belong.  11  Cyc.  609;  17  A.  &  B. 
Bncy.  (2d  Ed.)  1060;  Freeman  on  Judgments, 
1 135;  1  Black  on  Judgments,  {  241;  State  t. 
Neville,  110  Mo.  345,  19  S.  W.  491:Caruthers 
V.  Harnett,  67  Tex.  127,  2  S.  W.  623.  Black, 
in  the  section  referred  to  above,  says:  "In- 
deed it  would  be  impossible  upon  any  ration- 
al theory  to  make  the  Jurisdiction  depend  up- 
on the  validity  of  tbe  case  stated  by  the 
plalntifT.  For  tbe  court  must  pass  upon  tbe 
SDfflclency  of  the  declaration,  and  Jurisdic- 
tion to  proceed  at  least  so  far  must  be  ac- 
quired by  the  mere  filing  of  the  pleadings  and 
service  of  the  process."  In  the  case  of  Caru- 
tbers  V.  Harnett,  cited  above,  the  Jurisdic- 
tion of  tlie  district  court  to  issue  a  writ  of  in- 
junction was  questioned  upon  the  ground 
that  the  petition  disclosed  no  right  to  the  re- 
lief sought.  After  referring  to  the  authority 
of  the  district  courts  to  grant  writs  of  in- 
junction generally,  the  court  says:  "The  de- 
termination whether  such  a  case  is  made  by 
tbe  petition  as  entitled  tbe  appellant  to  the 
relief  which  he  sought  is  the  exercise  of  Juris- 
diction. This  involved  the  inquiry  whether 
the  facts  stated  would  entitle  any  iiersou  to 
relief,  and  also  the  further  inquiry  whether 
the  appellant  showed  that  he  bad  such  in- 
terest in  the  qnesttons  involved  as  would  en- 
title him  to  tbe  relief  sought  We  are  of  tbe 
opinion  that  the  district  court,  under  the 
tTermoits  of  the  petition,  bad  Jurisdiction 
of  tbe  eve,  though  relief  may  have  been 
sought  whidi  the  appellant  did  not  show  him- 
self mtltled  to." 

When  tbe  aalt  was  instituted  by  the  appel- 
lees against  the  appellant  In  the  Justice  court 
seeking  the  recovery  of  13.60  for  services 
rendered  and  for  tbe  further  sum  of  $10  as 
reastMiable  attorney's  fees,  a  demurro'  might 
have  bera  interposed  as  to  the  latter  item, 
because  upon  the  face  of  the  pleadings  the 
plaintiff  in  the  suit  was  not  entitled  to  recov- 


er such  fees.  The  Justice  court  had  the  pow- 
er to  pass  upon  that  demurrer.  Suppose  the 
Justice  had  overruled  it;  would  his  ruling 
be  a  nullity?  Clearly  not  But  suppose  the 
defendant.  Instead  of  presenting  an  objection 
to  that  item  In  tbe  form  of  a  demurrer  to  the 
pleadings,  had  raised  tbe  question  of  the  suf- 
ficiency of  the  evldoice,  aa  he  seems  to  have 
done;  would  the  Judicial  authority  of  the 
Justice  court  to  determine  that  issue  be  any 
the  less  manifest? 

We  conclude  that  the  Judgment  of  tbe  Jus- 
tice cburt  was  not  void,  however  erroneous 
it  may  have  been,  and  that  the  court  below 
correctly  held  that  the  petition  for  the  writ 
of  injunction  failed  to  show  any  grounds  for 
the  equitable  relief  sought  The  Judgment 
is  afSrmed. 


UNITia)  BBNEV.  ASS'N  v.  BAEER.t 

(Court  of  (Svil  Appeals  of  Texas.    Texarkana. 

Nov.  16,  1911.     Rehearing  Denied 

Dec.  7,  1911.) 

insubancb    ({    723*)  —  repbbsentations  — 
"Risk  Assumbd." 

Under  Acte  Slst  Leg.,  Ist  Galled  Sess.  c.  36, 

L8,  as  amended  by  Acts  31st  Leg.  2d  Called 
ss.,  c.  22,  !  1,  providing  that  all  benefit  cer- 
tificates issued  by  fraternal  associations  shall 
be  noncontestable  on  account  of  any  statement 
or  representation  made  unless  material  to  the 
risk  assumed,  the  term  "risk  assumed"  must  be 
taken  to  mean  the  hazard  of  the  contract  de- 
termined by  the  perils  menacing  tile  life  of  tbe 
insured,  and  hence  a  false  representation  that 
defendant  bad  never  had  a  certain  practicably 
incurable  disease  was  material  to  the  risk  and 
would  avoid  the  policy  which  provided  that  a 
false  answer  to  such  question  avoided  tbe  pol- 
icy, even  though  the  applicant  died  of  a  wholly 
different  disease. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §1  1859-1865;   Dec.  Dig.  {  723.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6245-6246.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   W.  T.  Simmons,  Judge. 

Action  by  Willie  Baker,  by  his  guardian, 
against  the  United  Benevolent  Association. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  rendered. 

N.  J.  Wade,  for  appellant  McLean  & 
Bcott  and  R.  C.  Fuller,  for  appellee. 

HODGES,  J.  The  appellant  Is  a  fraternal 
benefit  association  Incorporated  under  the 
laws  of  this  state,  and  this  suit  was  Insti- 
tuted against  It  to  recover  the  sum  of  $1,000 
upon  a  policy  theretofore  issued  upon  the 
life  of  C.  T.  Baker,  deceased.  Payment  was 
resisted  upon  tbe  ground  that  in  bis  appli- 
cation for  insurance  Baker  made  false  state- 
ments and  representations  concerning  a  dis- 
ease with  which  he  bad  previously  been  af- 
flicted. The  case  was  tried  before  the  court 
wlthont  a  Jury,  and  a  Judgment  rendered 
against  tbe  appellant  for  the  amount  of  tbe 
policy.     The  court  found  that  the  evidence 
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established  the  following  facts :  That  the  de- 
ceased, on  the  27th  day  of  Novemher,  1909, 
became  a  member  of  appellant's  order,  and 
there  was  Issued  to  him  a  certlflcate  of  in- 
snrance  for  the  snm  of  (1,000.  That  Baker 
had  paid  his  assessments  and  was  In  good 
standing  at  the  time  of  his  death,  which 
occurred  In  May,  1910.  That  In  his  examina- 
tion at  the  time  of  making,  his  application 
for  insnrance  Balcer  was  asked  If  he  had 
ever  been  afflicted  with  syphilis,  to  which  he 
answered,  "No,"  and  that  this  answer  was 
false.  That  Baker  had  in  fact  been  afflicted 
with  syphilis,  and  had  been  treated  for  that 
disease  for  three  or  four  years  and  up  to 
within  a  year  or  two  before  making  his  ap- 
plication for  insurance,  but  that  he  had  been 
cured  before  becoming  a  member.  That 
Baker  died  "from  paralysis  and  dulled  men- 
tal faculties,  but  that  the  same  were  not 
caused  by  syphilis,  and  that  syphilis  did  not 
contribute '  to  his  death."  Upon  these  facts 
the  court  concluded  as  a  matter  of  law  that 
the  policy  of  Insurance  was  enforceable,  and 
rendered  Judgment  accordingly. 

The  application  for  insurance  made  by 
Baker  contained,  among  others,  the  follow- 
ing stipulations  and  provisions:  "I  hereby 
agree  that  I  am  in  sound  mental  and  physi- 
cal condition  and  that  the  foregoing  answers 
and  statements,  whether  written  by  my  own 
hand  or  not,  together  with  the  answers  and 
statements  made  or  to  be  made  to  the  medi- 
cal examiner  In  the  continuance  of  this  ap- 
plication are  warranted  to  be  full,  complete, 
and  true,  and  shall,  together  with  all  the 
agreements  hereinafter  made,  form  the  basis 
for  any  certificate  or  membership  issued 
thereon.  It  is  agreed  by  myself  and  bind- 
ing upon  all  parties  who  may  hereafter  be- 
come Interested  that  if  any  statement  in 
this  application,  or  to  the  medical  examiner, 
or  In  any  certificate  of  health  that  may  be 
hereafter  given,  or  In  the  proofs  of  loss  or 
death  by  which  any  certificate  or  member- 
ship issued  thereon  mature,  is  untrue  said 
certificate  shall  be  null  and  void  and  all 
rights,  title  and  Interest  in  and  to  the  same 
as  well  as  the  rights  of  my  heirs  and  beue- 
fldaries  to  the  benefits  and  privileges  ac- 
cruing to  members  of  the  association  In  good 
standing  shall  be  forfeited.  In  addition  to 
the  above  provisions,  I  hereby  agree  that  I 
will  be  governed  and  this  contract  shall  be 
controlled  by  the  laws,  rules,  and  regula- 
tions enacted  by  the  Supreme  Lodge,  United 
Benevolent  Association,  and  the  rules  and 
regulations  which  may  be  adopted  by  the 
Supreme  Lodge  of  the  Association  governing 
said  assodatlen  now  in  force  or  that  may 
hereafter  from  time  to  time  be  enacted  by  said 
Supreme  Lodge,  or  submit  to  the  penalties 
therein  contained."  It  was  further  stipulat- 
ed in  the  application  as  follows :  "It  is  here- 
by agreed  that  all  the  foregoing  statements 
and  answers  made  to  the  medical  examiner 
are  warranted  to  be  true  and  are  ofFered  to 
ttie  United  Benevolrat  Association  as  a  con- 


sideration of  this  contract"  The  cec 
sued  on  recited  that  It  is  "issued  In  con 
tion  of  representations,  warranties  and 
ments  contained  In  applications  whici 
be  deeined  as  of  legal  binding  effect 
failure,  default,  concealment  of  t&( 
subtle  deception  will  r»ider  this  o 
null  and  void."  It  further  recited  tb 
tlement  of  claim  based  thereon  '^ 
made  in  accordance  with  the  const! 
laws,  and  rules  of  the  association  i 
force  or  that  may  at  any  time  herea: 
enacted."  The  constitution  and  laws  i 
3S)  among  other  things  provide:  ' 
beneficiary  member  who  shall  have  be 
ly  elected  and  obligated  or  initiated 
subordinate  lodge  and  stood  the  ne< 
medical  examination  of  the  subordlna 
Supreme  Examiner  Is  entitled  •  • 
a  beneficiary  certificate'  •  *  •  a« 
to  his  application  and  the  recommenc 
of  the  medical  examiners.  •  •  • 
certificate,  however,  shall  be  subject 
requirements  and  qualifications  cot 
therein  and  these  laws  and  as  recited 
application."  Article  60  of  the  const 
and  laws  of  the  appellant  reads  as  f 
"Any  person  who  shall  secure  a  memi 
and  certificate  in  this  association  t 
false  and  fraudulent  statements  or  tl 
any  misstatement  or  concealment  of  ai 
which  would  in  any  degree  have  affed 
decision  of  the  medical  examiners  whei 
ing  upon  his  application  shall  have  h 
tlflcate  canceled,  and  In  case  of  his 
before  discovery  by  the  executive  con 
of  such  flraiid,  his  beneificlaries  or  heir 
not  be  entitled  to  receive  anything 
the  money  actually  paid  by  the  mem 
the  Supreme  Lodge,  with  legal  Interest 
on."  The  appellant  ofTered  in  evidea 
following  agreement  of  counsel :  "It  is 
that  the  supreme  officers  of  the  defe 
including  the  supreme  president,  si 
secretary,  supreme  medical  examlnei 
executive  committee  had  no  notice  and 
edge  of  the  fact  that  the  deceased,  C. 
ker,  had  had  syphilis,  or  been  treat 
same  at  any  time,  until  after  the  date 
death,  and  tliat  defendant  is  a  frt 
beneficiary  association  as  alleged." 
L.  Cooper,  supreme  medical  examiner  1 
appellant,  testified  that  In  passing  up 
application  he  discovered  nothing  whl 
dicated  that  the  applicant  had  evei 
afflicted  with  or  treated  for  syphilis, 
cepted  his  answers  as  given  In  that  a 
tlon  as  true,  and  so  assumed.  I  api 
his  application  for  |1,000.  I  had  no 
matlon  other  than  the  application  as 
physical  condition  or  previous  history 
deceased.  •  •  •  If  it  had  come 
knowledge  that  G.  T.  Baker  had  bean  t 
for  syphilis  within  less  than  five  yean 
to  the  date  of  his  application,  I  cei 
would  not  have  approved  his  appUcatl 
Section  8  of  an  act  passed  fay  th 
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called  session  of  the  Thirty-First  Leglslatare 
(chapter  30)  defining  and  regulating  frater- 
nal benefit  asaodatlons  as  amended  contains 
the  following  proTlslon:  "All  benefit  certif- 
icates shall  from  the  date  of  their  Issnance 
be  noncontestable  on  acconnt,  of  any  state- 
ment or  representation  made  by  said  appli- 
cant for  membership,  either  in  his  applica- 
tion or  otherwise,  or  his  medical  examina- 
tion, unless  such  representation  shall  be 
material  to  the  risk  assumed,  and  the  bar- 
den  of  proof  shall  be  upon  the  defendant  to 
affirmatively  establish  sncb  defense."  See 
Acts  1909,  2d  Called  Sess.  p.  443.  It  is  evi- 
dent that  the  trial  Jndge  based  his  ruling 
npon  the  conclusion  that  the  misrepresenta- 
tion made  by  Baker,  the  insured,  concern- 
big  his  preTloas  syphilitic  affection,  was  not 
material  to  the  risk  assumed,  because  the 
testimony  failed  to  show  that  his  death  was 
attributable  to  that  disease.  While  the  court 
finds  as  a  fact  that  the  paralysis  of  which 
Baker  died  was  not  caused  by  syphilis,  there 
1b  very  strong  evidence  to  the  contrary.  But 
that  issue  is  of  no  importance  if  It  suffi- 
ciently appears  that  this  previous  affection 
was  such  as  might  reasonably  have  been  con- 
sidered a  menace  to  the  prolongation  of 
Baker's  life,  and  that  had  it  been  revealed 
the  application  would  have  been  rejected  by 
the  appellant  The  question  Is:  What  is 
meant  by  the  words  "risk  assumed,"  as  used 
in  the  statute?  Webster  defines  "risk"  as  the 
"chance  of  encountering  hazard,  or  peril,  or 
exposure  to  such  a  chance;  hazard,  danger; 
degree  of  exposure  to  loss  or  injury;  an 
obligation  or  contract  of  insurance  on  the 
part  of  the  insurer."  Black  tn  his  Law  Dic- 
tionary thus  defines  "risk"  in  insurance  law: 
"The  danger,  or  hazard,  of  a  loss  of  the  prop- 
erty Insured;  the  casualty  contemplated  in  a 
contract  of  insurance;  the  degree  of  hazard." 
We  know  of  no  reason  why  the  statutory 
signification  of  the  word  "risk"  should  be 
different  from  that  given  by  the  above  au- 
thorities. In  contracts  of  life  insurance  the 
insurer  agrees,  in  consideration  of  the  pay- 
ment of  stipulated  premiums,  at  stated  in- 
tervals, to  pay  to  a  named  beneficiary  a 
specific  sum  npon  the  death  of  the  insured. 
The  particular  ritk  is  assumed  at  the  time 
this  contract  Is  made,  and  Its  magnitude  Is 
determined  from  the  sum  of  all  the  perils 
which  then  menace  the  prolongation  of  the 
life  of  the  Insured,  and  those  which  may 
reasonably  be  expected  to  arise  in  the  course 
of  time.  The  risk  of  Insuring  the  life  of  one 
afflicted  with  a  malignant  and  incurable  dis- 
ease is  considered  much  greater  than  that 
of  Insuring  the  life  of  a  perfectly  healthy 
Individual  without  any  trace  of  inherited 
disorders;  yet  tke  latter  may  be  the  first  to 
die.  The  risk,  then,  is  measured  when  the 
contract  is  made,  not  when  death  occurs. 
It  may  also  be  said  that  in  another  sense  the 
expression  "risk  assumed"  should  be  regard- 
ed as  referring  to  the  contract  of  insurance 
itself,  and  that  any  matter  which  was  ma- 


terial to  be  considered  In  the  making  of  that 
contract,  or  which  if  known  would  have  pre- 
vented either  party  from  executing  It  npon 
the  terms  agreed  on,  should  properly  be  con- 
sidered as  material  to  the  risk  assumed.  This 
construction  is,  we  think,  supported  by  the 
weight  of  authority  in  other  states  having 
laws  similar  to  our  own.  In  the  state  of 
Pennsylvania  there  is  a  statute  which  pro- 
Tides  that,  whenever  the  application  for  the 
policy  of  life  insurance  contains  a  clause  of 
warranty,  no  mlBrepresentatlonkOr  untrue 
statement  made  in  good  faith  shall  avoid  the 
policy,  unless  it  relates  to  some  matter  ma- 
terial to  the  risk.  In  construing  that  pro- 
vision of  the  statute  the  court  of  last  resort 
in  Pennsylvania  took  occasion  to  pass  upon 
the  very  question  here  Involved.  In  Murphy 
V.  Prudential  Ins.  Co.,  206  Pa.  444,  55  Atl. 
19,  the  court  had  under  consideration  a  suit 
upon  an  Insurance  policy  where  the  defense 
was  based  upon  the  fact  that  the  insured  had 
made  false  representations  concerning  his 
former  health.  The  application  contained 
the  following  questions:  "Are  you  In  good 
health?  Tes.  When  were  yon  last  attended 
by  a  physician?  Four  years  ago.  For  what 
complaint?  Neuralgia  of  the  face,  due  to  a 
bruise.  Have  you  ever  had  (answer  "yes'  or 
'no'  to  each)  spitting  of  blood?  No.  Have  you 
ever  had  any  serious  illness?  No."  After  dis- 
cussing the  issues  of  fact  and  quoting  the 
statute  above  referred  to,  the  court  reiterat- 
ed with  approval  the  following  extract  from 
a  previous  decision  rendered  In  that  state: 
"The  plaintiff  can  only  recover  if  the  declara- 
tion of  the  assured,  upon  the  faith  of  which 
the  risk  was  taken,  was  strictly  true  in 
every  material  part.  It  will  not  do  to  say 
that  this  was  Immaterial.  Every  fact  Is 
material  which  increases  the  risk,  or  which 
if  disclosed  would  have  been  a  fair  reason 
for  demanding  a  higher  premium;  nor  Is 
it  of  any  consequence  that  the  death  was 
not  in  fact  produced  by  a  cause  connected 
with  the  subject  of  the  misrepresentation. 
One  who  falsely  declares  himself  free  from 
consumption  cannot  effect  a  valid  insurance 
on  his  own  life,  though  he  died  of  cholera. 
A  soldier  or  sailor  who  warrants  himself  a 
merchant  has  a  void  policy,  even  though  he 
is  not  slain  in  battle  or  does  not  perish  at 
sea."  The  court  then  concludes:  "Under  the 
Interpretation  placed  upon  the  act  of  1885 
(the  one  abo^e  referred  to)  by  the  numerous 
decisions  of  this  court,  it  Is  clear  that  the 
statements  or  answers  made  by  the  insured 
in  this  case  alleged  by  the  defendant  to  be 
false  relate  tc  matters  material  to  the  risk. 
The  statements  were  made  in  reply  to  ques- 
tions asked  for  the  evident  purpose  of  ascer- 
taining the  true  condition  of  the  applicant's 
health  at  the  time  of  the  delivery  of  the 
policy  and  prior  thereto.  The  acceptance  or 
rejection  of  the  risk,  as  well  as  the  rate  of 
the  premium,  would  depend  on  the  informa- 
tion elicited  by  the  questions.  *  *  *  A 
truthful  response  to  any  of  the  qnestlona  was 
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a  prerequisite  to  the  Intelligent  and  safe  ac- 
tion by  the  defendant  in  passing  upon  tbe 
application  of  the  insured." 

The  Supreme  Court  of  Texas,  in  the  case 
of  Fidelity  Mutual  Ufe  Association  y.  Har- 
ris, 94  Tex.  25,  67  S.  W.  635,  86  Am.  St.  Rep, 
813,  bad  under  consideration  a  policy  of  In- 
surance Issued  and  delivered  under  the  laws 
of  Pennsylvania.  In  a  suit  upon  tbe  policy 
,  recovery  was  resisted  upon  the  ground  that 
the  insured  had  made  false  representations 
regarding  a  matter  material  to  the  risk  as- 
sumed. It  was  shown  that  tbe  insured  did 
not  die  of  tbe  disease  about  which  the  mls- 
r^resentatlon  was  made,  but  of  another. 
Tbe  court  said,  after  discussing  several  deci- 
sions rendered  by  tbe  Pennsylvania  court: 
"It  thus  appears  that  by  the  law  of  Pennsyl- 
vania statements  such  as  those  made  in  Har- 
ris' application  concerning  previous  medical 
attendance  are  material  to  the  risk,  and  when 
untrue  avoid  the  policy.  This  is  a  rule  of 
substantive  law,  and  not  merely  one  of  pro- 
cedure. How  It  is  to  be  made  effectual  In 
the  trial  of  a  case,  whether  by  peremptory 
instruction,  or  by  a  declaration  In  tbe  charge 
that  the  matter  is  material,  or  by  setting 
aside  a  verdict  rendered  in  disregard  of  it, 
is  a  question  of  procedure;  and  we  agree 
with  the  Court  of  Civil  Appeals  that  tbe 
practice  in  Pennsylvania  as  shown  by  tills 
decision  is  not  materially  different  from  our 
own.  In  both  states  when  tbe  evidence  Is 
clear  and  uncontroverted  it  Is  error  to  sub- 
mit the  question  to  the  Jury,  and  error  to 
allow  a  verdict  thus  against  the  law  and  evi- 
dence to  stand.  That  the  representations  un- 
der discussion  were  material  is  suflSclently 
shown  by  the  quotations  from  the  decisions. 
See,  also.  Bliss,  Insurance,  Cobb  v.  Associa- 
tion, 153  Mass.  176,  26  N.  E.  230  110  L.  R.  A. 
666,  25  Am.  St  Rep.  619];  Numricb  Y.  Lodge 
[City  Ct  N.  Y.]  3  N.  Y.  Supp.  553.  It  may 
be  true  tlutt  an  error  In  statement  In  an  ap- 
plication concerning  medical  attention  might 
in  some  cases  appear  to  be  immaterial,  but 
this  cannot  be  held  as  to  those  in  this  case." 
A  statute  of  Massachusetts  provides  that 
no  representation  or  warranty  made  in  the 
negotiation  of  a  contract  of  insurance  shall 
be  deemed  material  to  defeat  the  policy  un- 
less made  with  actual  Intent  to  deceive,  or 
unless  the  matter  misrepresented  or  made  a 
warranty  increased  the  risk.  In  the  case  of 
Brown  Y.  Greenfield  Life  Association,  172 
Mass.  498,  53  N.  B.  129,  after  discussing  a 
number  of  previous  decisions  and  upon  a  re- 
view of  the  facts  of  the  case  then  under  con- 
siderutiou,  the  court  said:  "The  charge  was 
also  wrong  in  Intimating  that  the  plaintiff 
might  recover  even  if  the  assured  had  con- 
sumption when  be  obtained  his  insurance,  un- 
less be  dies  of  the  consumption  to  which  he 
was  then  subject.  Whether  bis  misrepresen- 
tation as  to  consumption  was  as  to  a  matter 
which  Increased  the  risk  of  loss  did  not  de- 


pend upon  whether  be  dies  of  tbe  d 
but  upon  whether  the  fact  that  be  ha 
sumption  increased  tbe  risk  that  be 
soon  die." 

In  the  case  of  Jeffrey  y.  United  Ord< 
97  Me.  170,  53  Atl.  1102,  It  was  said: 
answers  of  an  applicant  for  lire  insura 
to  Ills  present  and  past  condition  of 
are  unquestionably  material  to  the  ins 
risk  proposed.  The  policy,  if  Issued 
will  be  Issued  on  the  faith  that  they  ai 
These  answers  afford  in  part  tbe  t 
which  it  is  determined  whether  to  1 
policy  at  all  or  not  Hence  it  follow 
such  answers  are  material  and  must  b 
If  they  were  warranties,  of  course  thi 
result  would  follow."  See,  also,  25  Cj 
811,  for  collection  of  similar  authorltl 

Tbe  foregoing  authorities  all  constr 
language,  "material  to  the  risk  assi 
and  other  equivalent  expressions,  as 
ring  to  those  matters  which  enter  in 
materially  affect  the  burden  assumed 
making  of  the  contract  of  insurance, 
should  the  courts  of  this  state  hold  dil 
ly?  There  appears  to  us  no  good  reas 
so  doing.  If  the  Legislature  of  this 
had  intended  to  confine  tbe  materia! 
matter  affecting  the  risk  assumed  t 
as  caused,  or  contributed  to  cause,  the 
of  the  insured,  it  could  easily  have 
that  intention  beyond  doubt  The  tes 
is  uncontradicted  that  the  disease  wbi 
ker  concealed  materially  affected  bin 
subject  of  Insurance,  and  that  bad  1 
closed  the  truth  would  luive  caused  1 
jectlon  of  his  application. 

In  this  state  of  tbe  record,  we  tbii 
Judgment  of  tbe  trial  conrt  sbould  be  ; 
ed.  and  the  Judgment  here  rendered  1 
appellant;  and  it  is,  accordingly,  so  oi 


HOUSTON  OIL  CO.  OF  TEXAS  v.  B 
et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oal 
Nov.  7,  1911.    Rehearing  Denied 
Dec  7,  1911.) 

1.  Venue  (§  17*)— Action  fob  Land— V 
OF  Objections. 

Ri^ht  of  a  defendant  to  have  a  soft  a 
int;  land  brought  in  the  county  whete 
under  Rev.  St  1895,  art  1194,  |  14,  is 
by  failure  to  object  on  suit  l>eing  brought 
other  county,  though  the  suit  be  against  an 
heirs,  cited  by  publication. 

[Ed.  Note.— For  other  cases,  see  Venue 
Dig.  Si  28-81;  Dec  Dig.  f  17.*] 

2.  Judgment  (I  495*)  — Validixt  —  Pbi 

TIONS. 

In  the  attsence  of  proof  to  the  contra 
to  sustain  a  judgment  concerning  land, 
be  presumed  that  an  attorney  ad  litem  w 
pointed    to    represent   unknown   heirs   d 
publication. 

[Ed.  Note.— For  ether  cases,  see  Jnd 
Cent  Dig.  fS  933,  934;   Dec.  Dig.  {  495.* 
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&  JuDGMXiTT    (I    497*)  —  Recitals  —  SxTTFi- 

CIENCy. 

A  judgment,  reciting  that  seiriee  of  citation 
against  unknown  heirs  was  perfected  according 
to  law,  Bufficiently  shows  that  the  citation  was 
sufficiently  pnblished. 

[HM.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {|  937,  938;   Dec.  Dig.  {  497.*] 

4.  Vendor  and  Pubchaskr  (S  231*)— Noticii!. 

A  judgment  concerning  land,  rendered  in  a 
county  other  than  where  the  land  lies,  is  not 
constructive  notice  to  one  purchasing  before  the 
judgment  is  recorded  in  the  latter  county. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  513-539;  Dec.  Dig.  { 
231.*] 

5.  Appeal,  akd  Error  (f  757*)— Briefs— Req- 
uisites. 

Appellant's  brief  should  contain   all  such 

facta  from  the  record  as  are  pertinent  to  the 

proposition  made  under  an  assignment  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  g  3092;  Dec.  Dig.  §  757.*] 

6.  Vendor  and   Purchaser  ({  238*)— Bona 
Fide  Purchasers. 

Defendant  in  trespass  to  try  title  cannot 
rely  on  want  of  notice  to  his  predecessor  of  a 
judgment  as  constituting  him  an  innocent  pur- 
chaser, where  the  judgment  does  not  affect  the 
title  conveyed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  238.*] 

Error  to  District  Court,  Hardin  County; 
L.  B.  Hightower,  Judge. 

Action  by  F.  H.  Bayne  and  others  against 
the  Houston  Oil  Company  of  Texas.  Judg- 
ment for  plalntlfls,  and  defendant  brings 
error.     Affirmed. 

H.  O.  Head  and  Wear,  Orgain  &  Butler, 
for  plaintiff  In  error.  J.  M.  Crook,  for  de- 
fendants In  error. 

REESE,  3.  Tbis  is  an  action  in  trespass 
to  try  title  by  F.  H.  Bayne  et  nl.,  os  heirs 
of  S.  J.  W.  Long,  deceased,  against  the  Hous- 
ton Oil  Company  to  recover  540  acres  of 
land  situated  in  Hardin  county,  Tex.  A  trial 
without  a  Jury  resulted  in  a  judgment  for 
plaintiffs,  from  which  defendant  appeals. 

The  land  in  controversy  vias  patented  In 
1SC2  to  the  heirs  of  John  M.  Seaton,  deceas- 
ed, by  vlrture  of  a  donation  warrant  issued 
to  John  H.  Seaton.  Appellees  are  the  sole 
heirs,  and  as  such  entitled  to  the  property 
and  estate,  of  Samuel  J.  W.  Long,  deceased, 
and  claim  title  under  a  judgment  rendered 
In  the  district  court  of  Houstou  county. 
This  Judgment  was  rendered  in  a  suit  by 
J.  C.  Wooters,  administrator  of  Samuel  J. 
W.  liong,  deceased,  against  the  unknown 
heirs  of  John  M.,  Seaton,  deceased,  at  the 
November  term,  1872,  of  said  court.  It  was 
shown  that  the  courthouse  of  Houston  coun- 
ty was  d^troyed  by  fire  in  1882,  and  that 
all  of  the  records  and  papers  were  destroyed. 
A  certified  copy  of  the  Judgment  was  Intro- 
dnced  in  evidence,  from  which  It  appears 
that  suit  was  instituted  in  said  court  by  J. 
C.  Wooters,  administrator  of  Samuel  J.  W. 
I-ong,  against  the  unlmown  heirs  of  John 


M.  Seaton,  to  recover  certain  land  and  land 
certificates;  among  others,  the  tract  of  land 
herein  sued  for,  which  was  then  and  Is  now 
situated  in  Hardin  county.  The  judgment 
contains  a  statement  of  the  evidence  and  al- 
so the  following  recitals:  "Plaintiff  proved 
the  following  facts,  to  wit:  By  the  affidavit 
of  the  printer  and  the  sheriff's  return,  tliat 
the  notice  has  been  published  in  the  East 
Texas  Herald  for  eight  successire  weeks 
previous  to  the  last  term  of  the  court,  and 
that  the  service  has  been  i)erfected  in  ac- 
cordance with  law." 

By  the  terms  of  the  Judgment,  following 
the  statement  of  the  evidence,  It  was  ad- 
Judged  "that  plaintiff,  as  administrator  as 
aforesaid,  do  have  and  recover  of  defendants, 
the  unknown  heirs  of  James  Seaton  and  John 
M.  Seaton,  the  property  sued  for  (including 
the  land  in  controversy),  and  that  all  the 
title  and  interest  which  said  defendants 
ever  had  in  the  property  be  divested  out  of 
them,  and  be  vested  in  the  said  Wooters,  as 
administrator  of  Long,  for  the  purposes  of 
administration,  and  the  legal  heirs  of  said 
Long  in  fee  simple  forever."  A  certified 
copy  of  this  Judgment  was  filed  for  record 
in  the  office  of  the  county  clerk  of  Hardin 
county  on  August  2,  1901,  and  recorded  on 
August  14,  1901.  TUs  Judgment  and  proof 
that  appellee  was  heir  of  Samuel  J.  W.  Long, 
deceased,  constituted  appellees'  title.  All 
of  the  parties  connected  with  the  Judgment 
as  parties  or  attorneys  were  shown  to  be 
dead. 

In  1861  B.  M.  Seaton,  claiming  to  be  broth- 
er and  heir  of  John  M.  Seaton,  as  appears 
from  the  deed,  executed  a  power  of  attorney 
to  M.  P.  Nlckols  and  H.  B.  Cranberry,  au- 
thorizing them  to  sell  and  convey  the  said 
donation  certificate  (with  other  property). 
In  18(K>  Jane  M.  Davis,  styling  herself  in 
the  deed  sister  and  heir  at  law  of  Jotm  M. 
Seaton,  deceased,  executed  a  like  power  of 
attorney  to  said  Nickols  and  Cranberry. 
Under  these  powers  of  attorney,  Nickols  and 
Cranberry,  for  themselves  (claiuiing  a  half 
interest)  and  their  principals,  B.  M.  Seaton 
and  Jane  M.  Davis,  conveyed  the  said  cer- 
tificate to  J.  M.  Killough,  who,  hi  18C1,  con- 
veyed it  to  A.  B.  Mitchell.  The  certificate 
having  been  located  by  Mitchell  and  patent 
issued,  whatever  title  he  had  by  virtue  of 
the  above-recited  deeds  passed  by  a  consec- 
utive chain  of  transfers  to  and  became  vest- 
ed In  appellant,  the  Houston  Oil  Company, 
to  whom  the  land  was  conveyed  by  John  H. 
Klrby  In  1903.  The  land  was  conveyed  to 
Kirby  by  Alva  Jones,  one  of  the  vendees 
in  the  chain  of  transfers  referred  to,  on  Jan- 
uary 10,  1901;  and  with  reference  to  this 
sale  and  conveyance  the  following  agreement 
of  counsel  was  entered  into,  and  Introduced 
in  evidence:  "It  Is  also  agreed  that  when 
John  H.  Kirby  bought  this  land  in  controver- 
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sy  In  this  suit  on  January  10,  1001,  from 
Alva  Jones,  as  evidenced  by  deed  of  that 
date,  recorded  In  Book  X,  pages  538  and 
539,  Deed  Records  of  Hardin  county,  Texas, 
the  said  John  H.  Klrby  paid  the  considera- 
tion named  In  said  deed,  to  wit,  $950.00,  to 
Alva  Jones,  and  purchased  said  land  In 
good  faith  without  actual  notice  of  the 
Judgment  through  which  plaintiffs  claim, 
which  was  rendered  In  Houston  county,  in 
the  case  of  J.  C.  Wooters,  administrator  of 
Samuel  J.  W.  Long,  deceased,  against  the 
Unknown  Heirs  of  John  M.  Seaton,  deceas- 
ed, and  at  the  time  of  said  purchase  by  John 
H.  Klrby  and  the  payment  of  purchase  mon- 
ey be  had  no  notice  of  the  existence  of  such 
judgment  or  any  claim  thereunder,  except 
such  notice,  if  any,  as  the  law  gave  him 
by  reason  of  the  condition  of  the  record." 

Among  other  defenses  relied  upon  by  ap- 
pellant was  that  of  limocent  purchaser,  for 
value,  without  notice  of  the  Judgment  which 
was  the  basis  of  appellees'  title. 

[1]  Under  the  first  assignment  of  error, 
appellant  presents  the  proposition  that  the 
Judgment  in  the  case  of  Wooters,  Adminis- 
trator, V.  Unknown  Heirs  of  Seaton,  Is  void, 
on  the  ground  that  the  land  sued  for 
was  situated  in  Hardin  county,  and  the  dis- 
trict court  of  Houston  county  had  no  Juris- 
diction. Appellant  relies  upon  section  14  of 
article  1194,  R.  S.  1895,  which  is  as  follows : 
"Suits  for  the  recovery  of  lands  or  damages 
thereto,  suits  to  remove  Incumbrances  upon 
the  title  to  land,  suits  to  quiet  the  title  to 
land,  and  suits  to  prevent  or  stay  waste  on 
lands,  must  be  brought  In  the  county  in 
which  the  land  or  a  part  thereof  may  He." 

It  was  held  In  De  La  Vega  v.  League,  64 
Tex.  205,  that  this  requirement  of  the  statute 
confers  a  mere  personal  privilege,  which  may 
be  waived,  and  the  Judgment  of  the  district 
court  of  some  other  county,  whose  Jurisdic- 
tion has  been  submitted  to  without  objection, 
win  settle  the  title  to  the  land  as  effectually 
as  if  suit  had  been  brought  In  the  county  in 
which  the  land  Is  situated.  This  doctrine 
was  approved  In  Bonner  v.  Heame,  75  Tex. 
251,  12  S.  W.  38,  and  has  been  repeatedly 
followed.  State  v.  Snyder,  68  Tex.  685,  18 
S.  W.  106;  WIUls  v.  White,  29  S.  W.  819; 
Moody  V.  Bank,  51  S.  W.  526;  Dlttman  v. 
Iselt,  62  S.  W.  96. 

Not  denying  the  authority  of  these  deci- 
sions, appellant  contends  that  they  have  no 
application  to  a  suit  against  unknown  heirs, 
cited  by  publication.  In  reply  to  this  con- 
tention, appellee  cites  Railroad  Co.  v.  De 
Berry,  34  Tex.  Civ.  App.  180,  78  S.  W.  737, 
as  conclusive  against  it  In  that  case  the 
same  Judgment  as  in  this  was  under  discus- 
sion, but  the  matter  in  controversy  was  one 
of  the  land  certificates  covered  by  the  Judg- 
ment None  of  the  cases  cited  by  appellee 
nor  any  case  we  have  been  able  to  find,  de- 
cide the  precise  question  presented.  We  nre 
of  the  opinion,  however,  that  the  general 
rule  announced  by  the  authorities,  and  above 


stated,  applies  to  this  case.  The  pr 
tlon  is  that  the  court  obeyed  the  plal 
mand  of  the  statute,  and  appointed 
tomey  ad  litem  to  represent  the  defei 
and  they  are  bound  by  his  waiver  of 
tlons  to  the  venue.  The  assignment  n 
overruled. 

[2,3]  Appellant  makes  the  further 
tlon  to  the  Judgment  that  it  does  not 
that  an  attorney  ad  litem  was  appoln 
the  court  to  represent  the  defendants 
Judgment,  who  -v^ere  cited  by  publl 
and,  further,  that  It  does  not  appea 
the  citation  was  published  as  requii 
law.  It  Is  true  that  It  Is  not  recited 
Judgment,  nor  otherwise  shown,  that 
toruey  was  appointed  to  represent  t 
fendants.  It  does  appear,  however,  tl 
requirements  of  the  statute  that  the  < 
not  called  for  trial  until  the  next  si 
lug  term  after  service  perfected,  and 
Incorporating  In  the  record  a  stateui 
the  evidence,  were  carefully  observ* 
was  likewise  expressly  required  by  th 
ute  that  an  attorney  be  appointed  to 
sent  the  defendants.  In  the  absence 
dence  to  the  contrary,  we  must  pi 
that  the  court  complied  with  the  pro 
of  the  statute  In  this  regard.  Especi 
this  true  In  this  case.  It  certainly 
necessary  to  the  validity  of  the  ju( 
that  it  show  that  the  attorney  was  app 
It  could  be  shown  otherwise.  Rallro 
V.  De  Berry,  supra.  All  of  the  recori 
papers  In  this  case  have  been  destro 
the  burning  of  the  courthouse  of  E 
county.  All  of  the  parties  and  attorne; 
nected  with  the  litigation,  by  whoi 
fact  could  be  established,  are  dead, 
judgment  bears  Internal  evidence  th 
court  was  carefully  mindful  of  the 
sions  of  the  statute.  The  presumption 
obtain,  however,  we  think,  wlthou' 
In  the  absence  of  evidence  to  the  coi 
that  the  attorney  was  duly  appoiui 
required. 

The  Judgment  recites  that  the  p 
tlon  was  made  for  the  requisite  len 
time  In  the  East  Texas  Herald,  a  newt 
but  does  not  recite  that  this  paper  w{ 
lished  in  Houston  county,  or  any  facts 
lug  that  the  publication  was  anthori 
be  made  in  this  paper.  The  Judgmei 
recite,  however,  that  It  was  made  to  : 
"that  service  had  been  perfected  In  i 
ance  with  law."  This  was  sufiScImt 
road  Co.  v.  De  Berry,  supra. 

[4-6]  By  its  third  assignment  of  err 
pellant  complains  of  the  Judgment,  i 
ground  that  the  undisputed  evidence 
that  John  H.  Klrby,  appellant's  vendo 
an  Innocent  purchaser  of  the  land  for 
and  without  notice  of  the  Judgment, 
case  of  Wooters,  Adm'r,  v.  Heirs  of  i 
The  agreement  as  to  the  facts  bearini 
this  issue  has  been  set  out  in  our  < 
sions  of  facts.  This  shows  that  Klrby  I 
from  Alva  Jones;    that  he  t>aid  vain 
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had  no  actual  notice  at  the  time  of  bis  pur- 
chase and  the  couveyar.ce  to  Wm  of  the 
Judgment  referred  to.  It  must  be  conceded 
that  the  record  of  the  Judgment  in  Hous- 
ton county  was  not  constructive  notice  to 
him.  It  was  recorded  in  Hardin  county  aft- 
er his  purchase  and  the  conveyance  to  him. 
These  facts  would  constitute  Kirby  an  inno- 
cent purchaser,  and  entitle  him  to  protec- 
tion In  his  title  as  such,  if  the  evidence 
connected  him  with  the  title  of  the  defend- 
ants in  the  Judgment.  For  all  that  appears, 
the  title  that  he  acquired  from  Jones  bad  no 
connection  with  their  title.  In  the  state- 
ment in  appellant's  brief,  where  we  must 
look  for  such  facts  from  the  record  as  are 
pertinent  to  the  proposition,  no  reference  is 
made  to  any  evidence  tending  to  connect 
Jones  with  the  title  of  John  M.  Seaton. 
Looking,  however,  to  the  statement  of  facts, 
we  find  no  evidence  that  the  persons  who 
made  the  powers  of  attorney  to  Granberry 
and  Nickels  were  the  heirs  of  John  M.  Sea- 
ton,  or  had  any  connection  with  the  title 
granted  by  the  patent  to  such  heirs.  The 
Judgment  does  not  affect  the  title  held  by 
Klrby  and  conveyed  to  appellant.  As  pur- 
chasers from  parties  who  are  not  shown  to 
be  heirs  of  John  M.  Seaton,  their  title  is  not 
affected  by  the  Judgment,  and  want  of  no- 
tice of  It  presumably  could  not  have  afCected 
their  action  In  buying  under  their  title.  Ap- 
pellee showed  title  from  the  sovereignty, 
through  the  Judgment,  and  appellants  did  not 
connect  themselves  In  any  way  with  this 
title;  and  hence  were  not  affected  by  the 
want  of  notice  of  the  Judgment.  We  must 
conclude  that  there  is  no  merit  in  the  as- 
signment. 

Finding  no  error,  the  Judgment  is  af- 
firmed. 

Affirmed. 


AUSTIN  et  al.  v.  RUPE  et  al. 

fCourt  of  Civil  Appeals  of  Texas.     Dallas. 

Xov.  11,  1911.     Rehearing  Denied 

Dec.  9,  1911.) 

1.  Principai.  and  Agent  (f  167*)— Agency 
FOB  Advebsb  Pabties. 

A  statement  by  a  joint  agent  for  the  con- 
tracting parties  is  not  binding  on  one  of  the 
parties  if  not  authorized  by  him. 

[Ed.   Note.— For   other   cases,   see   Principal 
and  Agent,  Cent.  Dig.  S  588;  Dec.  Dig.  i  157.*] 

2.  HOMESTEIAD    (§   131*)— CONVETANCB— VaLID- 

nr— Fbaud. 

A  wife  signine  and  acknowledging  a  deed 
executed  by  herself  and  husband  conveying  the 
homestead  may  not  attack  the  deed  on  the 
ground  of  fraud  of  an  agent  who  made  the  sale 
unless  she  shows  fraud  of  her  husband  or  the 
pu<.-haser. 

(Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  if  235-243 ;   Dec.  Dig.  §  131.*] 

3.  Homestead  (§  133*)— Conveyance— Avoid- 

ASCE. 

Where  notes  executed  by  a  party  in  a  con- 
tract for  the  exchange  of  land  owned  by  him 


for  thiB  homestead  of  the  other  party  were  giv- 
en as  indemnity  against  liens  on  the  property 
conveyed  by  him,  the  wife  of  the  other  party, 
suing  to  set  aside  the  deed  of  the  homestead, 
could  not  rely  on  her  under^tanding  that  the  * 
notes  were  a  part  of  the  consideration  for  the 
homestead  land ;  it  being  immaterial  whether 
she  knew  that  the  notes  were  executed  as  in- 
demnity. 

[ISd.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  235-243;   Dec.  Dig.  S  133.*] 

4.  Homestead  (f  133*)  —  Conveyance  —  Acts 
OP  Husband. 

Where,  in  an  action  by  a  widow  and  chil- 
dren to  cancel  a  deed  of  a  homestead  executed 
by  herself  and  husband  in  consideration  of  land 
conveyed  by  the  grantee  who  executed  notes, 
the  issue  was  whether  the  notes  were  executed 
as  a  part  of  the  consideration  of  the  homestead 
land,  or  were  given  as  an  indemnity  against 
liens  on  the  property  conveyed  by  the  grantee, 
and  the  husband  had  released  the  notes,  the 
widow  was  twund  by  the  release,  unless  execut- 
ed through  fraud  committed  by  the  husband  af- 
fecting her  rights. 

[Ed.  Note.-^For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  235-243;  Dec.  Dig.  $  133.*] 

5.  EJviDENCE  (S  179*)— Secondaby  Evidence 
— Admissibility. 

Where  a  party,  when  testifying,  admitted 
the  receipt  of  a  letter  from  the  adverse  party, 
and  stated  that  she  did  not  have  it  with  her, 
and  the  letter  was  in  conflict  with  her  testi- 
mony, a  copy  of  the  letter  was  admissible. 

[EM.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  ii  595-699;   Dec.  Dig.  {  179.*] 

6.  Witnesses  (§  178*)— Competency— Tbans- 
actions   with   deceased  persons. 

Where  the  matter  brought  out  on  the  ex- 
amination of  the  adverse  party  related  to  a 
transaction  between  the  adverse  party  and  a 
third  person  without  inquiring  into  any  part 
of  a  transaction  with  a  deceased  person,  through 
whom  the  party  claimed,  evidence  of  such 
adverse  party  involving  a  transaction  with  de- 
cedent was  not  rendered  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  722-725 ;   Dec.  Dig.  "I  178.*] 

Appeal  from  District  Court,  Van  Zandt 
County;  R.  W.  Simpson,  Judge. 

Action  by  Buth  E.  Rupe  and  others  against 
W.  D.  Austin  and  another.  From  a  Judg- 
ment for  plaiutiffs  against  defendant  named, 
be  appeals.    Reversed  and  remanded. 

T.  B.  Rldgell  and  I.  J.  Austin,  for  appel- 
lant T.  R.  Yantis  and  Allen  &  Allen,  for 
appellees. 

RAINErr,  C.  J.  Ruth  B,  Rupe  and  Or- 
lena,  Sallie,  and  Albert  Rupe,  widow  and 
children  of  S.  C.  Rupe,  deceased,  appellees, 
brought  this  suit  against  W.  D.  Austin  and 
O.  C.  Rochell  to  set  aside  and  cancel  a  cer- 
tain deed  of  conveyance  executed  by  the  said 
S.  C.  Rupe  and  Ruth  E.  Rupe  on  October  31, 
1906,  to  said  W.  D.  Austin.  The  considera- 
tion expressed  in  said  conveyance  was  $5,000 
cash  and  three  promissory  notes  for  $1,000 
each,  made  by  said  Austin,  due,  respectively, 
January  1,  1009,  1910,  and  1911,  reserving  a 
vendor's  lien  to  secure  payment  of  same  and 
payable  to  S.  C.  Rupe,  said  conveyance  con- 
veying 391  acres  of  land  in  Van  Zaudt  coun- 
ty,  which   was  the  homestead  of  the   said 
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S.  C.  and  Ruth  E.  Rupe.  At  tbe  same  time 
said  Austin  conveyed  to  S.  C.  Rupe  two  brick 
buildings  in  the  town  of  Rockwall,  the  con- 
sideration recited  being  $5,000;  tbe  land 
mentioned  In  both  conveyances  being  Incum- 
bered, which  incumbrances  said  Austin  was 
to  pay  off  and  discharge.  The  petition,  in  ef- 
fect, alleged  as  grounds  for  setting  aside  and 
canceling  said  conveyances  that  Austin  and 
his  agent  by  false  representations  deceived 
Ruth  El  Rupe,  and  she,  relying  thereon,  was 
Induced  to  sign  said  conveyance.  Austin  an- 
swered by  general  and  special  demurrer,  not 
guilty,  specially  that  the  considerations  ex- 
pressed in  the  deeds  were  not  the  true  consid- 
erations,  but  that  they  exchanged  proper- 
ties, he  putting  In  his  building  at  |5,000,  and 
Rupe's  property  was  put  In  at  $6,480;  that 
Austin  assumed  tbe  Incumbrances  on  both 
tracts,  and  that  the  three  notes  of  $1,000 
each  were  not  a  part  of  the  consideration 
of  the  Van  Zandt  county  land,  and  not  to  be 
IHiid  by  him,  but  were  executed  by  him  to 
indemnify  Rupe  against  the  liens  on  the 
Ivockwall  buildings;  that  Rupe  and  he  had 
a  settlement  of  all  matters  connected  with 
said  transaction  and  said  notes  had  been 
discharged.  Rochell  answered  that  he  bought 
tbe  land  from  Austin,  paying  value  without 
notice,  and  was  therefore  an  innocent  pur- 
chaser. Appellants  filed  a  supplemental  i>eti- 
tion  setting  up  the  three  notes  and  praying 
for  Judgment  thereon  In  the  event  they  were 
not  permitted  a  recovery  for  the  land.  A 
trial  was  had,  and  under  peremptory  instruc- 
tions a  verdict  was  returned  in  favor  of 
Rochell,  and  verdict  and  judgment  were  ren- 
dered for  plaintiffs  against  Austin  for  the 
amount  of  the  notes,  principal,  interest,  and 
attorney's  fees.  From  this  Judgment  Austin 
alone  appeals. 

[1]  The  court,  over  appellant's  objection, 
permitted  Ruth  E.  Rupe  to  testify  as  fol- 
lows: "When  I  saw  this  $5,000  cash  men- 
tioned In  the  deed,  which  we  were  to  give 
for  the  brick  building,  I  said,  'I  won't  sign 
the  doggone  thing  at  all,  because  it  won't 
pay  5  per  cent.  Interest  on  the  .|0,000  be  has 
wrote  up;'  and  I  said,  'I  won't  sign  it'  I 
refused  to  sign  the  deed  on  that  account, 
and,  when  that  other  deed  was  made,  I  said, 
'We  have  got  other  notes  to  pay  up  and  then 
paying  way  up  yonder.'  I  said,  'I  won't  give 
$5,000  for  the  brick  buildings,  for  it  won't 
pay  5  per  cent  interest  renting  at  $20  per 
month;'  and  then  Mr.  Mason  8i)oke  up,  and 
said,  'Mrs.  Rupe,  your  indebtedness  is  taken 
up  in  the  $5,000,  and  your  deed  and  notes 
is  all  right;'  and  then  I  signed  them  deeds 
to  my  home."  The  objection  made  to  this 
testimony  was  that  it  was  hearsay,  that 
Mason  had  no  authority  to  make  such  repre- 
sentation on  behalf  of-  appellant,  and  there- 
fore it  was  not  binding  on  him. 
'  Appellant  Austin  was  not  present  when 
Mason  made  the  statement,  as  claimed,  and 
knew  nothing  of  it  having  been  made,  and 
there  Is  no  evidence  showing  that  he  au- 


thorized Mason  to  make  any  sue 
ment.  But  appellees  claim  that  Ma 
the  agent  of  Austin,  and  his  repress 
were  binding  on  Austin.  The  evlden 
that  Austin  had  authorized  Mason  U 
brick  buildings,  and  had  paid  him 
commissions  for  making  this  trade 
further  shows  tliat  Mason  was  in  th 
action  also  the  agent  of  S.  C.  Rupe  a 
E.  Rupe,  and  therefore  a  joint  agei 
contracting  parties.  Mason  being 
agent,  and  not  being  authorized  1 
such  a  statement,  his  statement  was 
and  not  binding  on  Austin.  Blalr  i 
43  Tex.  Civ.  App.  134,  94  S.  W.  121. 

[2]  Again,  said  representation  was 
as  a  basis  for  the  rescission  of  the 
between  the  parties.  Mrs.  Rupe  hav 
ed  and  acknowledged  her  deed,  she  i 
attack  the  same,  there  being  no  allej 
evid^ice  of  fraud  on  the  part  of  1 
band,  S.  C.  Rape,  nor  any  proof  of  1 
the  part  of  Austin.  Webb  v.  Bumey, 
322,  7  S.  W.  841; .  Pierce  v.  Fort, 
4C4.  We  are  of  ttie  opinion  ttmt  i 
dence  was  not  legitimate,  and  the  coi 
in  admitting  it 

[3]  Under  the  evidence  the  main  i! 
whether  the  three  notes  for  $1,000 
ecuted  by  Austin  and  recited  in  the  d 
Rupe  to  Austin  were  executed  as  a  ps 
consideration  for  the  Van  Zandt  com 
or  given  as  an  indemnity  for  tbe  pa] 
the  liens  against  the  Rockwall  coon 
ings.     , 

The  court  in  its  charge  based  p 
right  of  recovery  on  the  question  oi 
edge  of  Mrs.  Rupe  as  to  tbe  const 
for  the  execution  of  said  notes.  If  t 
were  in  fact  executed  as  indemnity 
the  liens  on  the  Rockwall  proper! 
immaterial  as  far  as  Mrs.  Rupe  knc 
not  know  they  were  so  executed.  T 
it  was  error  In  the  court  basing  a 
recovery  on  what  she  understood  at 
she  executed  the  deed. 

[4]  The  consideration  for  the  not 
the  Issue,  and  there  being  evidence 
lease  of  said  notes  by  S.  O.  Rupe, 
band  and  father,  during  bis  llfetl 
court  erred  in  refusing  the  followlni 
requested  by  appellant,  viz.:  'Tou 
structed  that  If  you  believe  from 
dence  that  S.  C  Rupe  made,  execu 
delivered  the  release  in  evidence  bef 
whereby  the  three  vendor's  lien  note 
dence  were  released,  and  if  you  f  urthe 
that  said  release  was  made  for  a  valui 
slderatlon  paid  as  secured  to  be  paid  1 
Austin,  and  if  you  lielleve  same  wa 
ingly  and  willingly  made  by  S.  0.  R 
for  value,  then  you  are  instructed  thi 
tiffs  would  not  be  entitled  to  recovei 
would  be  your  duty  to  find  for  dc 
Austin."  To  avoid  such  release.  If  e 
some  fraud  must  have  been  committet 
husband  that  affected  the  rights  of  t 

[S]  The  court  erred  in  not  permlttln 
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lant  to  Introduce  In  evidence  a  copy  of  a  let- 
ter written  by  him  to  her,  dated  February 
IT,  1909,  stating  that  be  did  not  owe  the 
notes,  and  that  be  held  a  release  of  same. 
Mrs.  Rupe,  when  testifying,  admitted  receiv- 
ing the  letter,  but  did  not  have  it  with  her. 
She  testified  that  appellant  had  made  no  de- 
mand for  the  notes,  or  made  any  claim  that 
be  bad  a  release  for  the  same.  The  letter 
was  admissible  under  the  circumstances  to 
rebut  the  testimony  of  Mrs.  Rupe. 

[t]  Appellant  complains  that  the  court  erred 
"In  not  permitting  the  defendant,  Austin, 
irben  on  the  witness  stand  to  explain  bow  it 
came  that  he  was  not  In  the  possession  of 
the  notes  sued  upon,  and  why  they  were  not 
dellrered  to  him  at  the  time  the  release  was 
executed,  because  same  was  proper  and  was 
in  response  to  matters  brought  out  by  the 
plaintiffs."  The  court  refused  to  permit  the 
introduction  of  said  evidence  as  to  the  heirs, 
they  suing  as  heirs  of  S.  C.  Rupe,  but  offered 
to  allow  It  as  to  Mrs.  Rupe,  she  suing  in  her 
own  right  Counsel,  not  caring  to  introduce 
it  as  to  Mrs.  Rupe,  then  withdrew  the  ques- 
tion. The  record  shows  that  the  testimony 
involved  an  agreement  between  Austin  and  S. 
C.  Rupe,  deceased,  and  was  therefore  lllegiti- 
mate,  while  the  matter  brought  out  by  plain- 
tiffs involved  an  independent  transaction  be- 
tween Cobb  and  Austin,  and  no  part  of  the 
transaction  with  Rupe  was  inquired  into. 
We  think  there  was  no  error  In  excluding 
the  testimony. 

For  the  errors  above  Indicated,  the  judg- 
ment In  favor  of  Ruth  E.  Rupe  and  her  chil- 
dren is  reversed,  and  the  cause  remanded. 


OLSON  V.  BURTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  11,  1911.) 

1.  Appeal  and  Ebbob  ({  1033*)  —  Habmless 
Eebob— iNSTBTTcnON  Favoeable  to  APPKIc 

LASr. 

In  an  action  upon  an  account  for  work 
done,  which  defendant  claimed  was  discharged 
by  a  settlement,  an  instruction  that  if  the  jury 
believed  that  the  work  was  completed  in  ac- 
cordance with  the  contract,  and  that  there  was 
no  final  settlement,  verdict  should  be  for  plain- 
tiff, was  not  harmful  to  defendant  though  er- 
roneous In  imposing  on  plaintiff  the  burden  of 
refuting  the  affirmative  defense  of  settlement. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  U  4052-4062;    Dec.  Dig.  § 

2.  Tbial  (8  296*)  —  iNSTBucTioN  —  Curb  of 
Ore  Instruction  by  Another. 

In  an  action  upon  an  account,  which  de- 
fendant claimed  had  been  discharged  by  an  ac- 
cord and  satisfaction,  where  tv;&  instructions 
charged  that  plaintiff  must  establish  his  case  by 
preponderance  of  evidence,  an  instruction  charg- 
ing that  a  settlement  would  be  binding,  unless 
there  was  a  mutual  mistake,  could  not  have 
misled  the  jury  into  believing  that  plaintiff  was 
relieved  of  the  burden  of  establishing  his  plea 
of  mutual  mistake. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  705-713;    Dec.  Dig.  {  286.*] 


3.  Tbial   (§  253*)— Inbtbuctions  —  Applica- 
bility TO  Issues. 

Where  defendant  pleaded  an  accord  and 
satisfaction,  and  plaintiff  pleaded  that  it  was 
not  binding  because  of  mutual  mistake,  re- 
quests by  plaintiff  which  ignored  the  issue  of 
mutual  mistake  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  613-623;    Dec.  Dig.  J  253.*] 

4.  AccoBD   AND    Satisfaction   (§  12*)— Pakt 
Payment— Acceptance. 

Where  there  was  a  controversy  between 
parties  as  to  the  amount  due  on  an  account,  the 
creditor's  acceptance  of  a  check,  stating  that 
it  was  in  full  satisfaction  for  all  demands, 
work^  an  accord  and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  U  92-97;    Dee.  Dig. 

5.  Contracts  (8  284*)- Buildinq  Contbacts 
—Construction. 

A  building  contract  providing  that  the  con- 
tractor agreed  to  pay  the  subcontractor  when 
all  the  W'Ork  was  accepted  by  the  architect  did 
not  make  the  architect  a  judge  of  whether  the 
work  was  completed  according  to  specifications. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  8  284.*] 

6.  Contracts   (8  30.5*)  —  rEHFORMANCE  —  Ac- 
ceptance—Equitable I'^STOPPEL. 

That  a  contractor  accepted  work  done  by 
a  subcontractor,  and  failed  to  complain  that 
it  was  not  in  accordance  with  the  contract,  did 
not  estop  him  from  asserting  that  the  work  was 
inferior,  for  such  conduct  did  not  induce  the 
subcontractor  to  change  his  position  in  any  par- 
ticular. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1460;    Dec.  Dig.  8  3(».*] 

Appeal  from  Palo  Pinto  County  Court;  J. 
C.  Houts,  Judge. 

Action  by  C.  L.  Burton  against  A.  J.  Olson 
and  another.  From  a  judgment  for  plaintiff, 
the  named  defendant  appeals.  Reversed  and 
remanded. 

Earl  Conner  and  J.  T.  Ranspot,  for  appel- 
lant. Penix  &  Eberhart  and  Brown  &  Wil- 
son, for  appellees. 


DUNKLIN,  J.  C.  L.  Burton  recovered  a 
judgment  against  A.  J.  Olson,  as  principal, 
and  Marlon  Phillips,  as  guarantor,  and  Olson 
has  appealed. 

[1]  The  basis  of  Burton's  suit  was  an  ac- 
count for  a  balance  .claimed  to  be  due  Phillips 
originally  for  work  performed  by  him  at  Ol- 
son's instance,  and  which  account  was  trans- 
ferred to  Burton  by  Phillips;  the  latter  giv- 
ing to  Burton  at  the  time  a  written  guaranty 
of  payment.  Olson  was  the  contractor  for 
the  construction  of  a  courthouse  In  Stanton, 
and  by  written  contract  sublet  to  Phillips 
certain  parts  of  the  work.  He  paid  to  Phil- 
lips numerous  sums  aggregating  more  than 
$1,600,  and  the  account  of  $220.50  sued  on 
was  the  amount  claimed  by  Phillips  as  the 
balance  due  for  the  entire  .work.  Olson  plead- 
ed a  payment  to  Phillips  of  $291.50  under  an 
agreement  between  the  parties  that  the  same 
should  l>e  in  full  satisfaction  of  the  balance 
due  for  the  entire  work  done  by  Phillips.    Ol- 
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son  further  pleaded  that  the  work  done  by 
Phillips  was  of  a  quality  inferior  to  and  was 
^^-orth  less  than  the  work  which  be  bad 
agreed  to  perform,  and  that  the  contract  price 
should  be  abated  by  reason  thereof. 

The  court  instructed  the  jury  as  follows: 

"(1)  Now  if  you  find  and  believe  from  a 
preponderance  of  the  evidence  that  the  de- 
fendant Phillips  completed  his  work  on  the 
courthouse  at  Stanton,  Tex.,  In  compliance 
with  the  written  contract  entered  Into  be- 
tween himself  and  A.  J.  Olson,  and  you  fur- 
ther believe  that  the  said  Olson  failed  to  pay 
to  the  said  Phillips  all  that  was  due  him  un- 
der said  contract,  and  that  there  was  no  final 
settlement  between  them,  and  you  further  be- 
lieve that  the  said  Phillips  transferred  his 
said  claim  against  defendant  Olson  to  plain- 
tiff for  a  valuable  consideration,  and  guaran- 
teed its  payment  In  writing,  you  will  find  for 
the  plaintiff  in  such  sum  as  you  may  find  to 
be  due  on  said  contract  not  to  exceed  the 
amount  sued  for,  with  6  per  cent  interest 
from  August  31,  1909. 

"(2)  On  the  other  hand,  you  are  Instructed 
that  If  you  believe  from  a  preponderance  of 
the  evidence  that  there  was  a  settlement  had 
between  defendant  Olson  and  the  defendant 
Phillips  of  the  matters  mentioned  In  plain- 
tiff's petition,  and  that  the  sum  due  from  Ol- 
son to  Phillips  was  agreed  on  by  them,  then 
such  agreement  would  be  binding  on  the  par- 
ties, and  the  same  cannot  in  this  case  be  set 
aside  unless  It  is  shown  that  there  was  a 
mutual  mistake  made  in  such  settlement,  if 
there  was  a  settlement.  Therefore,  if  you 
find  that  there  was  a  settlement  bad  between 
Olson  and  Phillips  on  or  about  the  17th  day 
of  May,  1909,  and  that  the  sum  due  from  Ol- 
son to  Phillips  was  agreed  on  by  them  at  said 
time,  and  you  further  find  that  there  was  no 
mutual  mistake  made  between  them  on  that 
occasion,  then  defendant  Olson  would  not 
be  liable  in  this  suit;  but,  If  there  was  such 
mutual  mistake,  such  settlement,  if  there  was 
a  settlement,  would  not  be  bindhag  on  any 
of  the  parties. 

"(3)  The  burden  Is  on  the  plaintiff  to  estab- 
lish his  right  to  recover  by  a  preponderance 
of  the  testimony,  and  if  he  has  failed  to  do 
your  verdict  will  be  for  the  defendant  Olson, 
the  defendant,  plaintiff  is  liable  on  his  guar- 
antee to  the  plaintiff  in  any  event.  Ton  are 
the  exclusive  Judges  of  the  facts  proved,  the 
credibility  of  the  witnesses,  and  the  weight 
to  be  given  to  their  testimony,  but  you  will 
receive  the  law  from  the  court,  and  be  gOT- 
erned  thereby." 

There  was  no  error  in  the  instruction  given 
and  quoted  above  of  which  Olson  could  com- 
plain; but  In  the  first  paragraph  of  the  charge 
there  was  an  error  against  Burton  in  placing 
upon  him  the  burden  to  refute  the  plea  of 
settlement  urged  by  Olson. 

[2]  The  instruction  given  in  the  second  par- 
agraph of  the  charge  was  an  affirmative 
presentation  of  Olson's  plea  of  accord  and 


satisfaction.  In  effect,  the  Jury  we 
that,  if  Olson  and  Phillips  had  made  t 
tlement  pleaded,  then  a  verdict  shoulc 
turned  in  favor  of  Olson  in  the  absen 
fiurther  finding  that  such  st<tlemei 
made  under  a  mutual  mistake  of  the 
relative  to  the  controversy  settled.  Tl 
could  not  have  understood  by  this  Inst 
that  plaintiff  was  relieved  of  the  burdc 
ed  upon  him  by  the  first  and  third 
graphs  of  the  charge  to  make  out  his 
a  preponderance  of  the  evidence  befori 
diet  could  be  returned  In  his  favor.  1 
of  another  trial,  however,  we  would  i 
that  the  burden  was  upon  Burton  to 
by  a  preponderance  of  the  evidence  l 
of  mutual  mistake  in  the  settlement,  t 
jury  should  be  so  instructed. 

[3, 4]  Appellant  complains  of  the  ref 
his  requested  instructions  Nos.  2  and 
effect  of  which  was  that  the  jury  she 
turn  a  verdict  in  favor  of  Olson,  i 
should  find  in  favor  of  bis  plea  of  accc 
satisfaction.  These  instructions  were  ; 
ly  refused  because  each  Ignored  the  i 
mutual  mistake  In  the  settlement  ur 
Burton  and  amounted  to  a  perempti 
struction  against  such  plea,  notwlthst 
Burton  had  Introduced  evidence  tend 
support  it  To  sustain  his  plea  of 
ment,  Olson  Introduced  evidence  to  sho 
he  gave  a  check  for  $291.50  to  Phlllipe 
Ing  that  it  was  in  full  satisfaction 
demands  by  Phillips  for  work  done.  I 
introduced  evidence  to  show  that  he  < 
ceive  a  check  from  Olson  for  the  amoui 
ed,  but  that  it  contained  a  recitation  tl 
same  was  In  part  payment  for  the  won 
Upon  another  trial  we  suggest  that  tl 
should  be  Instructed  that,  If  Phillips 
ed  a  check  with  the  stipulation  therei 
it  was  in  full  satisfaction  for  all  work 
in  the  absence  of  any  mutual  mistake 
parties  in  that  transaction,  the  check 
be  conclusive  and  binding  upon  both  i 
and  would  preclude  Burton  from  a  re 
against  Olson.  See  Crlstler  v.  WUliai 
S.  W.  608;  Hunt  v.  Ogden,  125  S.  V 
By  special  instruction  No.  3  Olson  soi 
have  his  plea  of  failure  of  consideratlt 
sented.  As  there  was  evidence  tend 
support  this  plea,  the  court  should  hi 
structed  the  jury  upon  the  issue  so  pre 
but  failed  to  do  so.  The  requested  i 
tlon,  however,  was  Incorrect,  in  that 
not  give  the  proper  measure  for  estli 
the  amount  of  offset  to  be  allowed  up 
account  In  the  event  the  plea  should  I 
talned. 

[S]  The  court  also  gave  the  followii 
cial  instruction  requested  by  Burton:  " 
case  you  are  charged  that,  if  you  belle 
find  from  the  evidence  that  the  work 
fendant  Phillips  was  accepted  by  the 
tect  on  the  Stanton  county  courthouse 
defendant  Olson  cannot  offset  plaintiff's 
in  whole  or  in  part  by  defective  work. 
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(lone  bj  defendant  Ptallltps."  This  Instruc- 
tion was  erroneous.  A  stipulation  In  the  con- 
tract iiiunedlately  foUowlug  a  statement  of 
prices  to  be  paid  for  various  Items  of  work 
reads:  "Which  said  Olson  agrees  to  pay  to 
said  Phillips  the  above-mentioned  prices  when 
all  vork  has  been  accepted  by  architect  in 
eetimates  of  75  per  cent,  of  work  done,  ex- 
cept the  first  one  hundred  dollars  to  be  held 
back  as  a  guarantee  of  good  faith  until  work 
Is  completed."  Evidently  the  purpose  of  this 
stipulation  was  to  fix  the  time  when  the  pay- 
ments were  to  become  due.  It  lacked  the  es- 
sential elements  of  an  agreement  that  the 
architect  should  be  the  arbiter  to  determine 
and  settle  differences  that  might  arise  upon 
the  question  whether  or  not  the  'work  had 
been  completed  according  to  the  terms  of  the 
contract,  and  there  was  evidence  tending  to 
show  that  the  work  was  not  In  accordance 
with  the  contract 

[6]  Nor  do  we  think  that  Olson's  accept- 
ance of  the  work  done  by  Phillips  and  his 
failure  to  make  complaint  that  It  was  not  In 
accordance  with  the  contract  should  have  the 
effect  to  estop  Olson  from  asserting  his  plea 
of  failure  of  consideration  as  was  contended 
bj  Burton  in  bis  supplemental  petition;  no 
evidence  appearing  to  show  that  by  reason  of 
those  facts  Phillips  was  Induced  to  change 
his  position  In  any  particular.  Perrln  v.  Per- 
rln,  62  Tex.  477. 

For  this  error,  the  Judgment  must  be  re- 
versed and  the  cause  remanded,  and  It  Is  so 
ordered. 


Eli  PASO  ICE  &  REFRIGERATOR  CO.  v. 
CONSUMERS'  ICE  &  COLD  STOR- 
AGE CO. 
(Court  of  Civil  Appeals  of  Texas.     EI   Paso. 
Not.  16,  1911.    On  Rehearing,  Dec 
20,  1911.) 

1.  Joint  Adventures   (J   4*)— Pbofits    and 
LcssEs— Division— Presumption. 

Where  plaintiff  and  defendant,  independ- 
ent ice  manufacturers,  jointly  contracted  to 
ice  railroad  cars  for  certain  car  linea.  and  the 
contracts  were  silent  as  to  the  relative  duties 
of  plaintiff  and  defendant,  and  also  concern- 
ing the  division  of  profits  and  losses.  It  would 
t>e  presumed  that  the  duties  of  the  parties  and 
the  division  of  profits  and  losses  were  to  be 
equal,  though  such  presumption  was  not  con- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Dec.  Dig.  I  4.*] 

2.  Pastkehship    (§    20*)  —  Evidence  —  CoN- 

TBACr— CONTEKPOBANEOUS    GONSTBUCTION. 

Plaintiff  and  defendant  had  had  separate 
contracts  with  certain  refrigerator  lines,  by 
which  they  furnished  one-half  of  the  ice  nec- 
essary for  the  refrigerator  cars.  Plaintiff, 
whose  plant  was  adjacent  to  the  track  of  the 
T.  Railway,  furnished  the  ice  for  the  cars 
switched  over  that  road,  and  defendant,  whose 
plant  was  nearest  the  G.  and  R.  I.  roads,  fur- 
nished the  ice  for  cars  l>eing  transported  over 
them,  and,  in  case  of  a  shortage,  each  would 
purchase  ice  from  the  other,  paying  therefor  at 
a  specified  rate.     Thereafter  plaintiff  and   de- 


fendant joined  in  single  contracts  with  the  car 
companies,  by  which  they  agreed  jointly  and 
severally  to  furnish  the  necessary  ice  for  the 
cars.  Thereafter  plaintiff  and  defendant  con- 
tinued to  ice  the  cars  in  the  same  manner  as 
before,  dividine  the  business  as  before,  until 
there  was  a  change  of  management  in  defend- 
ant company,  when  it  was  first  claimed  that 
plaintiff  and  defendant  were  partners  under 
the  contract.  Beld  that,  in  accordance  with 
the  contemporaneous  construction  of  the  con- 
tract by  the  parties,  there  was  no  partnership 
relation,  and  that  plaintiff  and  defendant  were 
each  entitled  to  the  profits  and  subject  to  the 
losses  occurring  in  a  severance  of  the  business 
in  the  same  manner  as  previously  conducted. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  §  20.*] 

McEenzie,  J.,  dissenting. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   A.  M.  Walthall,  Judge. 

Suit  by  the  Consumers'  Ice  te  Cold  Storage 
Company  against  the  El  Paso  Ice  &  Refrig- 
erator Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Peyton  F.  Edwards  and  T.  A.  Falvey,  for 
appellant     Davis  &  Goggln,  for  ap];>ellee. 

HIGGINS,  J.  Consumers'  Company,  appel- 
lee, brought  suit  against  the  El  Paso  Com- 
pany, appellant,  to  recover  $2,415.80,  with  in- 
terest, alleged  to  be  due  upon  open  account 
for  Ice  sold  and  delivered  during  months  of 
June  and  July,  1908.  In  bar  of  the  action, 
and  by  way  of  counterclaim  and  cross-action, 
the  Ea  'Paso  Company  pleaded  two  certain 
Contracts,  dated  March  5,  1904,  one  made  by 
the  parties  hereto  as  first  parties,  with  Ar- 
mour Car  Lines  and  Continental  Fruit  Ex- 
press as  second  parties,  the  other  with  the 
parties  hereto  as  first  parties  and  Armour 
Packing  Company  as  second  party. 

The  contracts,  omitting  immaterial  por- 
tions, are  as  follows: 

First 

"This  agreement,  made  and  entered  into 
this  5th  day  of  March,  \  D.  1904,  by  and 
between  the  El  Paso  Ice  ft  Refrigerator  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Texas,  and  the  Consumers' 
Ice  &  Cold  Storage  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
Texas,  parties  of  the  first  part;  and  Ar- 
mour Car  Lines,  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey, 
and  Continental  Fruit  E-xpress,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Illinois,  parties  of  the  second  part  wit- 
nesseth:  That  the  parties  of  the  first  part 
hereby  Jointly  and  severally  sell  and  agree 
to  deliver  to  the  parties  of  the  second  part, 
and  the  parties  of  the  second  part  hereby 
purchase  and  agree  to  accept  from  the  par- 
ties of  the  first  part,  either  Jointly  or  sever- 
ally, all  such  Ice  as  parties  of  the  second 
part  may  require  during  the  life  of  this 
contract  for  the  icing  and  relcing  at  Ei  Pa.so, 
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Texas,  of  their  refrigerator  cars  engaged  In 
tbe  transportation  of  perishable  fruits  and 
'  vegetables,  upon  the  following  conditions: 
(1)  Parties  of  the  second  part  shall  notify 
parties  of  the  first  part  as  to  the  cars  be- 
longing to  parties  of  the  second  part  which 
require  Icing  or  relcing  at  El  Paso,  Texas ; 
notice  to  either  of  said  parties  of  the  first 
part  being  acceptable  to  said  parties  of  the 
first  part  as  notice  to  both.  (2)  Parties  of 
the  first  part,  either  jointly  or  severally, 
shall  loe  or  reice  such  cars  promptly.  It 
is  understood  and  agreed  that  any  deviation 
from  the  established  practice  of  icing  cars 
moving  via  the  Southern  Pacific  Atlantic  Sys- 
tem, and  Rock  Island  System  of  railroad  at  the 
El  Paso  ice  plant  of  the  El  Paso  Ice  &  Re- 
frigerator Company,  and  cars  moving  via 
the  Texas  &  Pacifio  Railway  at  the  El  Paso 
Ice  plant  of  tbe  Consumers' '  Ice  &  Cold  Stor- 
age Company,  may  be  made  only  when  no 
additional  loss  of  time  will  be  suffered  by 
the  shipments  In  question  as  a  result  of  such 
diversions ;  and  with  the  further  understand- 
ing and  agreement  that  the  parties  of  the 
first  part,  either  Jointly  or  severally,  wUl  as- 
sume and  pay  any  switching  expense  caused 
thereby.  Such  diversions  shall  be  arranged 
for  in  advance  by  parties  of  the  first  part  in 
order  to  avoid  possibility  of  confusion  on 
the  part  of  transportation  companies  han- 
dling the  cars,  or  on  the  part  of  representa- 
tive of  parties  of  the  second  part  (4)  It  Is 
mutually  agreed  that  said  Ice  is  sold,  to  be 
•  delivered  and  accepted  at  the  price  of  three 
dollars  and  fifty  cents  ($3.50)  per  ton  of 
2,000  pounds  placed  in  bunkers  of  cars  at 
El  Paso,  Texas.  (5)  Payment  to  be  made  by 
parties  of  the  second  part  within  thirty  (30) 
days  after  the  end  of  each  month,  as  bills 
may  be  rendered  for  Ice  furnished  by  either 
of  first  parties.  (6)  This  contract  to  govern 
on  the  settlement  of  bills  for  any  ice  furnish- 
ed parties  of  the  second  part  by  parties  of 
the  first  part  from  January  1st,  1904,  until 
the  date  hereof,  and  shall  remain  In  eCtect 
and  be  binding  upon  the  parties  hereto,  their 
heirs,  administrators,  successors  and  assigns, 
until  its  termination,  December  31st,  1908. 
In  witness  whereof,  the  parties  hereto  have 
affixed  their  respective  signatures  the  day  and 
year  first  above  written.  El  Paso  Ice  &  Re- 
frigerator Company,  by  A.  Courchesue,  Pres. 
Consumers'  Ice  &  Cold  Storage  Co.,  by  J.  P. 
Dieter,  Pres.  Armour  Car  Lines,  by  P.  W. 
Ellis,  Genl.  Manager.  Contiueutal  Fruit  Ex- 
press, by  F.  W.  Ellis,  Vice  President." 

Second. 

"This  agreement,  made  and  entered  Into 
this  fifth  day  of  March,  1904,  by  and  be- 
tween the  El  Paso  Ice  &  Refrigerator  Com- 
pany a  corporation  organized  under  the  laws 
of  the  state  of  Texas,  and  the  Consumers' 
Ice  &  Cold  Storage  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
Texas,  parties  of  the  first  part;    and  the 


Armour  Packing  Company,  a  corporati 
ganlzed  under  the  laws  of  the  state  o 
Jersey,  party  of  the  second  part,  wita 
That  parties  of  the  first  part  hereby  , 
and  severally  sell  and  agree  to  deliver 
party  of  the  second  part,  and  the  pa 
the  second  part  hereby  purchases  and 
to  receive  from  the  parties  of  the  firs 
either  Jointly  or  severally,  all  such 
party  of  the  second  part  may  require 
the  life  of  this  contract,  (a)  for  the 
eratlon   of  the  cold   storage  rooms 
branch  house  at  El  Paso,  Texas ;   (b)  i 
Icing  and  relcing  of  such  of  its  refrif 
cars  as  may  be  required  to  be  Iced  at 
so,  Texas ;  and  (c)  for  packing  and  st 
purposes  generally  of  party  of  the 
part  at  said  point,  upon  the  followln 
dltions:    (1)  Parties  of  the  first  part 
furnish  the  Ice  for  the  refrigeration  c 
sold  storage  rooms  upon  ten  days'  i 
for  the  Icing  and  relcing  of  cars  ai 
packing    and    shipping    purposes    gei 
promptly  upon  the  request  of  the  pa 
the  second  part;    said  cars  to  be  Ice 
relced  with  suflSclent  promptness  so  > 
to  delay  their  movement    (2)  The  Ice 
supplied  under  this  contract  Is  to  be  d 
ed  as  follows:    For  use  In  furnishing 
eratlon  for  the  cold  storage  rooms  at 
party's  branch  house  at  El  Paso,  Tes 
be  delivered  at  the  door  of  said  bous( 
use  in  icing  and  relcing  cars,  to  be  del 
properly  stored  away  In  the  bunkers  c 
cars;    and  for   packing   and   siiippinj 
poses  generally,  to  be  delivered  at  Uu 
of  the  Consumers'  Ice  &  Cold  Storage 
pany  plant  at  El  Paso,  Texas.    (4)  It 
tually  agreed  that  said  Ice  Is  sold  to 
Uvered  and  accepted  at  the  price  of 
($3.00)    dollars    per    ton   of    two   the 
(2,000)  pounds  each,  except  the  Ice  fur 
for  icing  and  relcing  of  cars,  for  whl' 
sum  of  three  and  one-half  ($3.50)  doila 
ton  of  two  thousand  (2,000)  pounds  e 
to  be  paid.    (5)  Payment  to  be  made  b 
ty  of  the  second  part  within  thirty  da: 
er  the  end  of  each  month,  as  bills  a 
rendered,  for  Ice  furnished  by  either 
first  parties.    (7)  This  agreement  Is  t 
tinue  In  force  for  the  period  of  five 
from  December  thirty-first  1903,  unlese 
er  terminated  by  mutual  agreement    I 
ness  whereof,  the  parties  hereto  have  i 
their  resitectlve  signatures  the  day  an( 
first  above  written.    El  Paso  Ice  &  I 
erator  Company,  by  A.  Courcbesne, 
The  Consumers'  Ice  &  Cold  Storage  C 
J.  P.  Dieter.    Armour  Packing  Compai 
Charles  H.  PItklns,  Secy." 

The  El  Paso  Company  alleged  It  ha 
nisbed  under  the  first  contract  far  mori 
one-half  of  the  Ice  required  to  fnlfi 
same,  and.  Its  own  plant  being  Insul 
to  supply  the  necessary  ice,  it  had  been 
ed  to  purchase  same  from  the  Consi 
Company  and  others  in  tha  opoi  marl 
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a  great  loss,  the  net  loss  arising  from  pur- 
chasing ice  and  icing  of  cars  under  first  de- 
scribed contract  amounting  to  $22,609.92; 
that  plaintiff  and  defendant  were  jointly 
and  severally  liable  for  the  performance  of 
said  contracts,  and  it  had  been  obliged  to 
incur  this  loss  in  order  to  protect  itself  and 
the  Consumers'  Company  from  heavy  dam- 
ages which  would  have  been  incurred  had 
said  contract  not  been  performed;  that  plain- 
tiff and  defendant  were  partners  in  said  con- 
tracts, equally  interested  in  the  profits  and 
losses  arising  therefrom,  and  each  bound  to 
famish  one-half  of  the  ice  required  in  per- 
forming the  same.  Said  El  Paso  Company 
further  alleged  a  profit  made  by  the  Consum- 
ers' Company  on  ice  furnished  under  second 
contract,  for  one-half  of  which,  amounting 
to  $440.79,  It  was  liable  to  the  El  Paso  Com- 
pany. Certain  other  amounts  in  controversy 
were  alleged,  a  particular  statement  of  which 
it  is  unnecessary  to  malce  in  considering 
this  appeal,  and  the  El  Paso  Company  con- 
cluded its  answer  with  prayer  for  an  account- 
ing, alleging  a  balance  due  it  on  account  of 
said  loss  of  $10,569.02,  for  which  It  prayed 
judgment  over  against  the  Consumers'  Com- 
pany. 

Upon  trial  before  court  judgment  was  ren- 
dered for  Consumers'  Company  for  $2,310.15 
upon  the  account  sued  upon,  and  prayer  of 
El  Paso  Company  for  accounting  and  judg- 
ment over  for  losses  incurred  by  it  was  de- 
nied. 

Conclusions  of  fact  and  law  by  trial  court 
are  as  follows: 

"Findings  of  Fact 

"First  That  plaintiff  sold  and  delivered  to 
defendant  during  the  months  of  June  and 
July,  1908, 1,183,460  pounds  of  ice  of  the  rea- 
sonable marliet  value,  in  El  Paso,  Tex.,  of 
iiiM  per  ton,  and  for  which  defendant  prom- 
ised to  pay  plaintiff  at  the  rate  $3.50  per 
ton,  and  plaintiff  sold  and  delivered  to  de- 
fendant during  said  months  103,500  pounds 
of  ice,  for  which  defendant  promised  to  pay 
plaintiff  at  the  rate  of  $3  per  ton. 

"Second.  That  plaintiff  promised  and  agreed 
to  pay  one-half  of  the  switching  charges  on 
113  cars  diverted  from  defendant's  to  plain- 
tiff's plant  in  the  city  of  El  Paso,  Tex.,  which 
half  of  said  switching  charges  amounts  to 
the  sum  of  $282.50. 

"Tliird.  That  plaintiff  and  defendant  are 
Corporations  incorporated  under  the  laws  of 
the  state  of  Texas. 

"Fourth.  That  plaintiff  and  defendant  en- 
tered into  the  two  contracts  of  date  March 
5. 1904,  attached  to  defendant's  pleadings. 

"Fifth.  That,  prior  to  entering  Into  said 
two  contracts,  plaintiff  and  defendant  for 
several  years  had  followed  a  practice  under 
■which  plaintiff  iced  all  cars  going  out  over 
the  Texas  &  Pacific  Railway,  the  tracks  of 
said  railway  being  near  plaintiff's  ice  plant 
in  the  dty  of  El  Paso,  Tex.,  and  defendant 
Iced  all  cars  going  out  over  the  Southern 


Pacific  Railway,  the  tracks  of  which  were 
near  defendant's  plant  In  said  city,  and  that 
in  icing  said  cars  plaintiff  and  defendant 
performed  the  business  separately,  and  each 
for  Itself  accepted  the  profits  and  losses  of 
its  performance  of  the  business. 

"Sixth.  I  find  that  the  same  arrangement 
was  carried  into  the  contracts  of  March  5, 
1904,  and  that  it  was  contemplated  by  plain- 
tiff and  defendant  that,  as  had  been  the  pre- 
vious practice,  plaintiff  should  ice  cars  uuder 
said  contracts  going  out  over  the  Texas  & 
Pacific  Railway  and  have  the  profits  end 
losses  of  that  undertaking,  and  that  defend- 
ant should  ice  cars  going  out  over  the  Rock 
Island  and  Southern  Pacific  Railways,  and 
have  the  profits  and  losses  arising  out  of  that 
undertaking. 

"Seventh.  That  with  the  exception  of  the 
one-half  of  the  switchifig  charges  on  113  cars 
switched  over  to  the  Texas  &  Pacific  tracks, 
to  be  iced  by  the  plaintiff,  .amounting  to 
$282.50  as  hereinabove  found,  there  was  no 
agreement  or  understanding  between  plain- 
tiff and  defendant  whereby  plaintiff  in  any 
way  bound  itself  to  pay  the  other  switching 
charges  and  trucking  charges  claimed  by  de- 
fendant in  Its  pleading. 

"Eighth.  That  there  was  no  agreement  or 
understanding  between  plaintiff  and  defend- 
ant whereby  they  were  to  equally  share  the 
profits  and  losses  arising  out  of  a  joint  per- 
formance  of  the  contracts  of  March  5,  1004. 

"Ninth.  That  there  was  no  agreement  of 
partnership  or  in  the  nature  of  partnership 
or  Joint  undertaking  between  plaintiff  and 
defendant,  either  express  or  implied,  where- 
by one  became  bound  by  the  acts  of  the  oth- 
er in  the  nature  of  copartners  in  the  per- 
formance of  the  contracts  of  March  5,  1904. 

"Tenth.  That  at  the  time  of  entering  into 
the  contracts  of  March  6,  1904,  plaintiff  was  ■ 
indebted  to  defendant  in  the  sum  of  $852 
due  for  ice  theretofore  furnished  by  defend- 
ant to  plaintiff.  That  thereafter  plaintiff 
furnished  to  defendant  ice  from  time  to  time 
to  be  used  by  defendant  in  icing  cars  under 
said  contracts  of  March  6,  1904,  which  de- 
fendant purchased  from  plaintiff  at  the  rate 
of  $3.60  per  ton.  Thereafter  defendant  per- 
mitted plaintiff  to  offset  the  value  of  the 
ice  purchased  by  defendant  from  plaintiff  for 
use  under  said  contracts  of  March  5,  1904, 
against  said  $852.  That  plaintiff  and  de- 
fendant had  settlements  of  their  accounts 
for  ice  purchased  and  sold.  That  on  the 
24th  day  of  July,  1905,  their  running  ac- 
counts were  adjusted  by  defendant  paying  to 
plaintiff  the  sum  of  $435.75,  and  that  on  the 
16th  day  of  August,  1905,  their  running  ac- 
counts were  adjusted  by  defendant  paying 
to  plaintiff  the  sum  of  $257.25,  and  that  on 
the  19th  day  of  September,  1905,  their  run- 
ning accounts  were  adjusted  by  defendant 
paying  to  plaintiff  the  sum  of  $48.83,  and  that 
on  the  23d  day  of  May,  1906,  their  ruuniuK 
accounts  were  adjusted  by  defendant  payin;; 
to  plaintiff  the  sum  of  $81.90,  and  that  on  the 
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7th  day  of  August,  1906,  their  ruDning  ac- 
counts were  adjusted  by  defendant  paying 
to  plaintiff  the  sum  of  |1,202.78,  and  that 
on  the  IGth  day  of  August,  190G,  their  run- 
ning accounts  were  adjusted  by  defendant 
paying  to  plaintiff  the  sum  of  $506.45,  and  on 
the  15tb  day  of  August,  1908,  all  the  pre- 
existing accounts  were  settled  between  plain- 
tiff and  defendant,  except  that  covering  Ice 
furnished  by  plaintiff  to  defendant  during 
the  months  of  June  and  July  of  the  year 
190S,  defendant  then  and  there  paying  to 
plaintiff  the  sum  of  $512.11  in  full  satisfac- 
tion of  all  prior  existing  accounts  and  claims, 
except  the  account  for  ice  sold  to  defendant 
by  plaintiff  during  the  months  of  July  and 
August,  1908. 

"Eleventh.  That  on  or  about  the  13th  day 
of  June,  1908,  plaintiff  and  defendant  en- 
tered Into  an  agreement  that  plaintiff  would 
sell  defendant  Ice  for  the  purpose  of  carry- 
ing out  said  contracts  of  March  5,  1904,  at 
the  rate  of  $3  per  ton,  delivered  on  the  plat- 
form at  plaintiff's  plant  in  the  city  of  El 
Paso,  Tex.  That  It  was  not  agreed  between 
the  parties  as  to  how  long  and  as  to  how 
much  ice  plaintiff  should  furnish  defendant 
at  said  rate,  and  that  after  plaintiff  had 
furnished  to  defendant  103,500  pounds  of 
Ice  at  said  rate,  covering  ice  furnished  the 
13tb,  14th,  15th,  and  10th  days  of  June, 
plaintiff  refused  to  furnish  defendant  any 
more  ice  at  said  rate  under  said  agreement 
for  ice  at  $3  per  ton.  That  at  all  times 
when  defendant  desired  to  purchase  Ice  to 
comply  with  the  contracts  of  March  5,  1904, 
it  applied  first  to  the  plaintiff  before  pur- 
chasing elsewhere. 

"Conclusions  of  Law. 

"First.  Plaintiff  and  defendant,  being  Tex- 
as corporations,  could  not  under  the  law 
form  such  a  copartnership  as  is  alleged  and 
relied  upon  by  defendant. 

"Second.  That  they  could  not  lawfully 
agree  to  share  the  profits  and  losses  of  a 
Joint  undertaking  so  that  one  t>f  the  parties 
might  be  bound  to  the  other  for  contribution 
on  account  of  the  losses  Incurred  by  such 
other  in  its  performance  of  the  Joint  con- 
tract ;  for  the  reason  that  such  a  copartner- 
ship or  Joint  obligation  would  subject  the 
assets  of  the  corporation  to  loss  through  an 
agency  beyond  the  power  and  control  of  Its 
boards  of  directors,  and  would,  therefore,  be 
contrary  to  public  policy,  and  Invalid. 

"Third.  In  view  of  the  testimony  and  the 
consideration  that  an  agreement  to  share  the 
profits  and  losses  of  a  Joint  performance  of 
the  contracts  of  March  5,  1904,  would  be 
invalid,  I  construe  said  contracts  as  provid- 
ing for  and  hold  that  the  parties  contem- 
plated that  plaintiff  and  defendant  should 
sever  in  the  performance  of  said  contracts, 
and  I  conclude  that  it  was  contemplated  that 
each  should  receive  the  profits  and  sustain 
the  losses  incident  to  the  separate  perform- 


ance by  It  of  its  share  of  the  businee 
said  contracts,  and  that  It  should 
bound  to  the  other  for  the  losses  arl 
of  the  performance  by  the  other  of  I 
of  the  contracts.  In  other  words,  1 
plaintiff  should  Ice  cars  going  out 
Texas  &  Pacific  Railway  under  s« 
tracts  and  enjoy  the  profits  and  sus 
losses,  if  any,  arising  out  of  such  i 
ance,  and  that  defendant  should  Ice 
ing  out  on  the  Southern  Pacific  an 
Island  Railways,  and  enjoy  the  pro 
sustain  the  losses,  if  any,  growing 
such  performance  of  the  contracts,  a 
neither  should  be  liable  to  the  other 
losses  arising  out  of  such  other  perfi 
of  the  contracts  or  the  expenses  Incu 
such  other  party  in  the  performanc 
part  of  the  contract. 

"Fourth.  Under  the  agreement  ■ 
plaintiff  promised  to  sell  to  defen<j 
for  the  purpose  of  carrying  out  sj 
tracts  of  March  5,  1904,  at  the  rat 
per  ton,  nothing  having  been  said  as 
much  Ice  should  be  furnished  at  si 
and  for  how  long  ice  at  said  rate  \t 
furnished,  the  plaintiff,  under  the  li 
the  right  to  end  such  agreement  at  v 
did  end  said  agreement  on  the  — 
of  June,  1908,  when  It  refused  to 
any  more  Ice  to  defendant  at  said  n 
thereafter  insisted  upon  receiving  the 
$3.50  per  ton. 

"Fifth.  That  defendant  Is  entltlec 
cover  on  Its  cross-action  and  have  ' 
against  plaintiff's  claim  as  an  offset 
of  $282.50,  one-half  of  the  switching 
on  the  aforesaid  113  cars. 

"Sixth.  That  plaintiff  is  enUUed  to 
of  defendant  balance  after  deductl 
$282.50  the  sum  of  $2,034.65,  with 
thereon  from  the  Ist  day  of  Januar 
at  the  rate  of  6  per  cent,  per  annum 
date,  amounting  to  the  total  sum  of 
15,  and  that  It  Is  entitled  to  legal 
thereon  from  date  of  Judgment  unti 

It  is  urged  that  the  contracts  of  i 
1904,  if  they  created  a  partnership  1 
the  parties,  as  alleged  by  the  El  Pa: 
pany,  were  In  that  respect  void,  un 
rule  Inhibiting  corporations  from  ( 
into  partnership  agreements,  and  tl 
no  cause  of  action  based  thereon 
maintained.  We  deem  It  unnecessar; 
cide  this  question,  but  for  the  pun 
this  appeal  shall  assume  the  conti 
partnership  alleged  by  the  El  Paso  C 
to  be  valid.  It  then  remains  only  ti 
mine  what  the  relative  rights  of  the 
were  thereunder. 

It  Is  contended  by  the  El  Paso  C 
that  the  contracts  being  silent  as  to  t 
live  duties  and  obligations  of  the  1 
panics  in  furnishing  ice,  and  also  u] 
question  of  how  profits  and  losses  sb 
divided,  the  law  Implies  and  presume 
ity  in  all  of  those  respects,  and  the  pi 
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tioD  thus  raised  is  concluBlve  and  cannot  be 
rebutted  or  varied. 

[1]  As  to  profits  and  losses,  it  Is  fairly 
well  settled  that  the  law  Implies  an  equal 
division  in  the  absence  of  an  agreement  to 
the  contrary.  Cyc.  23,  pp.  459,  460 ;  Llndley 
on  Part  (2d  Am.  Ed.)  *pp.  349,  350.  We 
think  the  same  rule  should  apply  as  to  the 
relative  duties  and  obligations  of  the  parties 
where  the  partnership  agreement  in  that  re- 
spect is  also  silent  These  presumptions  and 
implications  of  the  law,  however,  are  not 
conclusive;  and,  where  the  contracts  are 
silent,  recourse  may  properly  he  had  to  ex- 
trinsic evidence  for  the  purpose  of  determin- 
ing the  rights  of  the  parties  In  this  respect, 
and  it  is  not  necessary  that  there  be  an  ex- 
press agreemefit  upon  the  subject,  but  the 
same  may  be  inferred  from  the  acts  and  con- 
duct and  course  of  dealing  of  the  parties 
with  reference  to  the  subject-matter.  In 
Pars.  Partn.  (3d  Ed.)  'p.  258,  it  is  said :  "Part- 
ners may  agree  to  own  the  stock,  as  they 
may  to  share  the  profits,  in  any  proportions 
that  they  please,  and,  if  they  make  no  agree- 
ment there  is  a  presumption  of  law  in  favor 
of  an  equality  of  interest  in  the  case  of  the 
property  as  there  is  of  the  profits.  The  au- 
thorities dted  in  the  note  will  show  that  this 
presumption,  though  very  general,  is  not  quite 
universal;  and  it  may  be  rebutted,  both  in 
relation  to  the  property  and  to  the  profits." 
And  In  same  work  (*page  259,  in  note  "p") 
it  Is  said:  "The  presumption  of  equality  of 
interest  may  be  rebutted,  not  only  by  proof 
of  an  express  agreement  between  the  parties 
to  share  unequally,  but  by  evidence  of  any 
modes  of  dealing,  or  of  any  transactions 
from  which  such  a  contract  can  be  Implied" 
—citing  English  case  of  Stewart  v.  Forbes,  1 
Mac  &  Q.  137.  Again,  on  'page  260  it  is 
said  to  be  pretty  well  settled,  both  in  Eng- 
land and  this  country,  that  prevailing  rule 
of  law  is  that  partners  are  Interested  in 
stock  and  profits  In  equal  proportions,  In  the 
absence  of  any  evidence  to  the  contrary.  In 
Cyc.  30,  p.  696,  it  is  said:  "All  partners  are 
entitled  to  share  equally  In  the  firm  profits, 
nnless  this  right  is  varied,  as  it  frequently 
is,  by  ttie  express  pi  implied  agreement  of 
the  partners."  And  on  page  451:  "The  prof- 
its of  a  partnership  are  to  be  divided  equally 
between  the  partners,  however  unequal  may 
be  their  contributions  of  capital  or  of  >  serv- 
ices. In  the  absence  of  an  agreement  express 
or  implied  to  the  contrary,  or  unless  some 
fact  or  circumstance  exists  from  which  it 
may  be  inferred  that  the  partners  Intended 
that  the  profits  should  be  divided  in  unequal 
proportions."  In  Johnston  v.  Ballard,  83  Tex. 
486,  18  S.  W.  686,  our  Supreme  Court  cites 
Mr.  Justice  Story  with  approval,  as  follows: 
"In  the  absence,  however,  of  all  precise  stip- 
ulations between  the  partners  In  respect  to 
their  respective  shares  In  the  profits  and 
losses,  and  in  the  absence  of  all  other  con- 
trolling  evidence    and    drctunstances,    the 


rule  of  the  common  law  is  that  they  are  to 
share  equally  of  both,  for  in  such  case  equal- 
ity would  seem  to  be  equity."  In  same  case 
the  court  also  says:  "The  rule,  we  think, 
should  be  extended  further,  and  that  where 
there  is  no  evidence,  either  direct  or  circum- 
stantial, as  to  their  respective  shares  In  the 
capital  stock,  the  presumption  Is  also  that 
they  hold  an  equal  interest."  In  case  at  bar 
the  service  to  be  performed  constitutes  or 
corresponds  to  the  capital  stock  of  the  ad- 
venture, and  the  quotation  last  cited  is  pecul- 
(arly  applicable  In  support  of  appellee's  con- 
tention that  resort  could  be  had  to  extrane- 
ous facts  and  circumstances  to  show  what 
were  the  respective  obligations  of  the  parties 
as  between  themselves  with  regard  to  fur- 
nishing the  ice.  In  support  further  of  forego- 
ing propositions,  see,  also,  Bates  on  Part.  {§ 
181,  211. 

[2]  Passing  now  to  a  consideration  of  the 
contracts  relied  upon  by  appellant.  It  will  be 
noted  they  do  not  In  any  respect  undertake 
to  define  the  respective  rights  and  obligations 
of  the  ice  companies  as  between  themselves. 
They  merely  fix  their  obligations  to  and 
rights  against  the  second  parties.  From  the 
fact  alone  that  their  obligations  to  and  rights 
against  the  second  parties  were  equal.  It 
would  properly  be  inferred  that  their  rights 
and  obligations  as  between  themselves  were 
equal;  but,  when  we  resort  to  and  consider 
the  situation  and  condition  of  the  parties  at 
the  time  the  contracts  were  entered  into,  and 
the  testimony  of  the  parties  as  to  the  inter- 
pretation apparently  placed  by  them  upon 
their  respective  obligations,  and  their  con- 
duct up  until  1908,  we  think  the  trial  court 
was  amply  warranted  In  concluding  that, 
as  to  the  first-mentioned  contract,  the  parties 
contemplated  and  intended  that  the  Con- 
sumers' Company  severally  should  ice  cars 
passing  over  the  Texas  &  Pacific  Railway, 
receiving  the  profits  and  bearing  the  losses 
thereto  Incident,  and  the  El  Paso  Company 
should  severally  ice  cars  passing  over  the 
Galveston,  Harrlsburg  &  San  Antonio  and 
Rock  Island  Railway  Companies,  receiving 
the  profits  and  bearing  the  losses  thereto  in- 
cident Prior  to  March  5,  1904,  the  two  com- 
panies had  separate  and  several  contracts 
with  the  fruit  express  companies,  by  the 
terms  of  which  each  agreed  to  furnish  one- 
half  of  the  Ice  necessary  for  Icing  refrigera- 
tor cars,  but  the  practice  above  stated  was 
observed  apparently  without  regard  to  wheth- 
er or  no  each  furnished  one-half  of  the  neces- 
sary ice.  The  plant  of  the  Consumers'  Com- 
pany was  adjacent  to  the  tracks  of  the  Tex- 
as &  Pacific  Railway,  and  the  plant  of  the  El 
Paso  Company  was  In  the  yards  or  adjacent 
to  the  Galveston,  Harrlsburg  &  San  Antonio 
tracks,  and  the  Rock  Island  road  It  seems 
used  the  yards  of  the  Galveston,  Harrlsburg 
&  San  Antonio.  With  this  prior  practice  ex- 
isting with  reference  to  the  icing  of  refriger- 
ator cars  and  their  respective  plants  thus 
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situated,  the  parties  then,  on  March  5,  1904, 
entered  Into  the  contracts  Ip  controversy. 
Were  these  the  only  facts  and  circumstances 
relied  upon  by  appellee  to  overturn  the 
legal  presumption  In  regard  to  the  status 
of  the  parties  under  the  contracts,  we  do  not 
think  It  would  be  sufflcleut,  but  we  find  from 
the  testimony  that  the  parties  continued  this 
practice  without  any  question  ever  being 
raised  as  to  its  propriety  and  correctness 
until  the  summer  of  1908,  when  the  control 
and  management  of  the  El  Paso  Company 
passed  Into  new  hands,  and  at  a  time  when 
they  were  overwhelmed  with  demands  for 
Icing  of  cars  passing  over  the  Galveston,  Har- 
rlsburg  &  San  Antonio  and  Rock  Island. 
During  all  this  time  the  parties  had  been 
buying  ice  from  each  other  at  $3.50  per  ton, 
as  it  was  necessary  to  enable  them  to,  re- 
spectively, ice  oars  passing  over  the  said 
roods  adjacent  to  their  respective  plants. 
Numerous  settlements  and  adjustments  of 
accounts  for  such  ice  had  been  made  between 
the  parties,  with  no  Intimation  or  conten- 
tion of  liability  or  responsibility  on  part  of 
Consumers'  Company  to  ice  the  Galves- 
ton, Harrlsburg  &  San  Antonio  and  Rock 
Island  cars,  but,  so  far  as  their  conduct  was 
concerned,  it  seemed  to  be  understood  by  all 
parties  that,  as  between  themselves.  It  was 
the  duty  of  the  Consumers'  Company  to  ice 
the  Texas  &  Pacific  cars,  and  of  the  El  Paso 
Company  to  Ice  the  Galveston,  Harrlsburg  & 
San  Antonio  and  Rock  Island  cars,  each  be- 
ing paid  separately  and  directly  for  such 
service,  and  making  no  report  or  accounting 
thereof  to  each  other. 

The  second  paragraph  of  first-described 
contract  would  clearly  Indicate  that  all  of 
the  parties  contemplated  the  continuance  of 
the  established  practice  with  reference  to  who 
should  ice  the  cars  passing  over  the  different 
roads.  This  paragraph  reads  as  follows: 
"Parties  of  the  first  part,  either  jointly  or  sev- 
erally, shall  ice  or  relce  such  cars  promptly. 
It  is  understood  and  agreed  that  any  devia- 
tion from  the  established  practice  of  icing  cars 
moving  via  the  Southern  Pacific  Atlantic  Sys- 
tem and  Rock  Island  System  of  railroad  at 
the  El  Paso  Ice  plant  of  the  El  Paso  Ice  & 
Refrigerator  Company,  and  cars  moving  via 
the  Texas  &  Pacific  Railway  at  the  EI  Paso 
ice  plant  of  the  Consumers'  Ice  &  Cold  Stor- 
age Company,  may  be  made  only  when  no 
additional  loss  of  time  will  be  suffered  by 
the  shipments  In  question  as  a  result  of 
such  diversions."  If  it  was  contemplated 
that  the  established  practice  with  reference 
to  division  of  the  obligation  to  ice  cars 
should  continue,  then  it  would  be  a  fair  in- 
ference to  conclude,  further,  that  the  Ice  com- 
panies contemplated  that  they  should  con- 
tinue to  severally  receive  the  profits  or  bear 
the  losses,  as  had  been  the  established  prac- 
tice in  the  past.  B.  W.  Neff,  general  man- 
ager of  the  El  Paso  Company,  who  consum- 
mated and  executed  the  contracts  In  Its  be- 


half, testified  that  there  was  no  agri 
as  to  sharing  profits  or  losses,  and  his 
matlon  was  that  one  was  to  ice  the  T 
Pacific  cars  and  the  other  the  Gal 
Harrlsburg  &  San  Antonio  and  Rock 
That  he  never  heard  of  any  partnen 
partnership  ice  account.  The  testim 
Peterson,  manager  of  the  Consumers 
pany,  fully  sustains  that  company's 
of  the  respective  rights  and  obligati 
the  parties  as  between  themselves. 

Upon  the  whole,  we  find  there  was 
press  agreement  between  the  parties 
the  division  of  business  and  of  pro£ 
losses,  but  It  was  contemplated  and  lui 
understood  at  the  time  the  contract 
made  that  the  Consumers'  Company 
lee  the  Texas  &  Pacific  cars,  receiv) 
profit,  if  any,  or  bearing  the  loss  1 
thereto,  and  the  El  Paso  Company 
Ice  the  Galveston,  Harrlsburg  &  San  i 
and  Rock  Island  cars,  receiving  the 
If  any,  or  bearing  the  loss  incident  t 
that  such  was  the  established  coun 
conduct  of  the  original  parties  who  mt 
contracts,  and  no  question  as  to  its  < 
ness  was  ever  raised  until  the  change 
trol  and  management  of  El  Paso  Ic< 
pany  in  1908,  and,  under  this  condl 
the  record,  we  hold  that  the  Com 
Company  Is  not  liable  to  the  EI  Pas 
pany  for  the  losses  sustained  in  IcI 
cars  passing  over  the  Galveston,  Har 
&  San  Antonio  and  Rock  Island  Ra 
It  appears  that  considerably  more  i 
furnished  by  the  Consumers'  Compai 
by  the  EI  Paso  Company  to  the  ^ 
Packing  Company  under  second  at 
scribed  contract,  and,  as  above  stated, 
Paso  Company  is  claiming  $440.79 
share  of  the  profit  made  by  the  Com 
Company  under  this  contract  for  ex 
furnished  by  It. 

The  conclusions  of  the  trial  court  ! 
testimony  also  is  very  vague  and  inc( 
as  to  the  respective  rights  of  the  part 
der  this  contract ;  but,  in  view  of  tl 
that  both  contracts  were  made  and  i 
Into  at  the  same  time,  we  hold  that  t 
ties  contemplated  and  understood  tbi 
should  sever  in  their  performance  i 
contract  also,  each  of  the  parties  re 
the  profits  accruing  from  their  parti 
formance.  This  holding  is  supported 
by  the  course  and  conduct  of  the  part 
El  Paso  Company  raising  no  questioi 
gard  thereto  until  1908,  when  this 
controversy  originally  arose.  So  far 
record  discloses,  no  objection  was  ra 
the  Consumers'  Company  furnishing 
than  one-half  of  the  Ice  until  the  r 
business  In  the  summer  of  1908  had  b( 
lessen.  Indeed,  from  the  record  it  is  ai 
that  the  El  Paso  Company  during  tli 
season  of  1908  did  not  have  sufficlenl 
supply  the  demands  of  its  city  trade 
ice  the  Galveston,  Harrlsburg  ft  San  i 
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and  Rock  Island  cars  under  the  other  con- 
tract. 

The  Judgment  is  therefore  In  all  things  af- 
firmed. 

On  Rehearing. 

PER  CURIAM.     Rehearing  denied. 

McKBNZIE,  J.  (dissenting).  I  do  not  agree 
n-tth  my  associates  In  the  affirmance  of  this 
case.  The  trial  court,  among  other  findings 
of  fact,  found  as  follows: 

"Third.  That  plaintiff  and  defendant  are 
corporations  incorporated  under  the  laws  of 
the  state  of  Texas. 

"Fourth.  That  plaintiff  and  defendant  en- 
tered into  the  two  contracts  of  date  March 
5,  1904,  attached  to  defendant's  pleadings. 

"Fifth.  That  prior  to  entering  into  said 
two  contracts  plaintiff  and  defendant  for  sev- 
eral years  had  followed  a  practice  under 
which  plaintiff  iced  all  cars  going  out  over 
the  Texas  &  Pacific  Railway,  the  tracks  of 
said  railway  being  near  plaintiffs  Ice  plant 
in  the  clt7  of  El  Paso,  Tex.,  and  defendant 
iced  all  cars  going  out  over  the  Southern 
Pacific  Railway,  the  tracks  of  which  were 
near  defendant's  plant  in  said  city,  and  that 
in  icing  said  cars  plaintiff  and  defendant 
performed  the  business  separately,  and  each 
for  itself  accepted  the  profits  and  losses  of 
Us  performance  of  the  business. 

"Sixth.  I  find  that  the  same  arrangement 
was  carried  Into  the  contracts  of  March  6, 
1904,  and  that  it  was  contemplated  by  plain- 
tiff and  defendant  that,  as  had  been  the 
previous  practice,  plaintiff  should  ice  cars 
under  said  contracts  going  out  over  the  Tex- 
as &  Pacific  Railway,  and  have  the  profits 
and  losses  of  -that  undertaking,  and  that  de- 
fendant should  Ice  cars  going  out  over  the 
Kock  Island  and  Southern  Pacific  Railways, 
and  have  the  profits  and  losses  arising  out 
of  that  undertaking. 

"Seventh.  That  with  the  exception  of  the 
one-half  of  the  switching  charges  on  113  cars 
switched  over  to  the  Texas  &  Pacific  tracks, 
to  be  iced  by  the  plaintiff,  amounting  to 
$2S2.50  as  hereinabove  found,  there  was  no 
agreement  or  understanding  between  plain- 
tiff and  defendant  whereby  plaintiff  in  any 
way  bound  Itself  to  pay  the  other  switch- 
ing charges  and  trucking  charges  claimed  by 
defendant  in  Its  pleading. 

"Eighth.  That  there  was  no  agreement  or 
understanding  between  plaintiff  and  defend- 
ant whereby  they  were  to  equally  share  the 
profits  and  losses  arising  out  of  a  Joint  per- 
formance of  the  contracts  of  March  5,  1904. 

"Ninth.  That  there  was  no  agreement  of 
partnership  or  in  the  nature  of  partnership 
or  Joint  undertaking  between  plaintiff  and 
defendant,  either  express  or  implied,  where- 
by one  became  Twund  by  the  acts  of  the  other 
In  the  nature  of  copartners  In  the  perform- 
ance of  the  contracts  of  March  5,  1004." 

And  also  found,  among  other  conclusions 
of  law,  the  following: 


"First.  Plaintiff  and  defendant,  being  Tex- 
as corporations,  could  not  under  the  law 
form  such  a  copartnership  as  is  alleged  and 
relied  upon  by  defendant. 

"Second.  That  they  could  not  lawfully 
agree  to  share  the  profits  and  losses  of  a 
Joint  undertaking  so  that  one  of  the  parties 
might  be  bound  to  the  other  for  contribution 
on  account  of  the  losses  incurred  by  such 
other  in  its  performance  of  the  Joint  con- 
tract; for  the  reason  that  such  a  copartner- 
ship or  Joint  obligation  would  subject  the  as- 
sets of  the  corporation  to  loss  through  an 
agency  beyond  the  power  and  control  of  its 
Boards  of  Directors,  and  would,  therefore, 
be  contrary  to  public  policy  and  invalid. 

"Third.  In  view  of  the  testimony  and  the 
consideration  that  an  agreement  to  share 
the  profits  and  losses  of  a  Joint  performance 
of  the  contracts  of  March  5,  1904,  would  be 
invalid,  I  construe  said  contracts  ad  provid- 
ing for,  and  bold  that  the  parties  contem- 
plated that  plaintiff  and  defendant  should 
sever  in  the  performance  of  said  contracts, 
and  I  conclude  that  It  was  contemplated  that 
each  should  receive  the  profits  and  sustain 
the  losses  incident  to  the  separate  perform- 
ance by  it  of  its  share  of  the  business  under 
said  contracts,  and  that  it  should  not  be  bound 
to  the  other  for  the  losses  arising  out  of  the 
performance  by  the  other  of  its  share  of  the 
contracts.  In  other  words,  that  the  plaintiff 
should  ice  cars  going  out  on  the  Texas  &  Pa- 
cific Railway  under  said  contracts  and  enjoy 
the  profits  and  sustain  the  losses,  if  any, 
arising  out  of  such  performance,  and  that 
defendant  should  Ice  cars  going  out  on  the 
Southern  Pacific  and  Rock  Island  Railways 
and  enjoy  the  profits  and  sustain  the  losses, 
if  any,  growing  out  of  such  performance  of 
the  contracts,  and  that  neither  should  be  li- 
able to  the  other  for  the  losses  arising  out 
of  such  other  performance  of  the  contracts  or 
the  expenses  incurred  by  such  other  party 
in  the  performance  of  its  part  of  the  con- 
tract" 

It  appears  from  the  foregoing  findings  of 
fact  and  conclusions  of  law  that  the  trial 
court  expressly  held  the  contracts  of  March 
5,  1904,  void  and  against  public  policy,  and 
accordingly  excluded  them  from  considera- 
tion in  arriving  at  the  verdict.  I  think  this 
action  of  the  trial  court  reversible  error. 

Article  651,  subd.  7,  Rev.  St  1S95,  expressly 
provides  that  private  corporations  may  enter 
into -any  obligation  or  contract  essential  to 
their  authorized  business.  In  this  case,  it 
is  undisputed  that  the  undertaking  as  an 
enterprise  of  itself  was  within  the  corpor- 
ate power  and  purpose  of  each  corporation. 
From  a  reading  of  the  contracts,  which  are 
fully  set  out  in  the  majority  opinion,  there 
Is  to  my  mind  no  element  of  partnership  or 
of  mutual  agency  which  extends  to  the  con- 
trol or  management  of  the  affairs  of  either 
corporation.  There  is  no  agreement  to  be- 
come partners,  no  partnership  name  adopted. 
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no  firm  name  could  be  slgiied,  no  authority 
given  whereby  the  oue  could  use  or  sign  the 
name  of  the  other,  no  mutual  agency,  no  con- 
trol or  management  of  the  corporation  Is 
provided  for.  The  only  element  of  partner- 
ship which  could  be  claimed  is  that  of  the 
sharing  of  profits  and  losses.  This  has  been 
held  to  be  insufficient  to  make  the  contracts 
void.  It  is  not  the  element  of  partnership 
in  carrying  out  a  Joint  undertaking,  which 
undertaking  being  within  the  corporate  pow- 
er and  purpose  of  corporations,  that  the  law 
protests  against,  but  the  loss  of  control  of 
Its  own  affairs  by  the  corporation.  I  think 
the  contracts  valid  and  binding  upon  the 
parties.  Markowitz  v.  Greenwall  Theatrical 
Circuit  Co.,  75  8.  W.  74;  Bates  v,  Coronado 
Beach  Co.,  100  Cal.  160,  41  Pac.  855.  The 
trial  court  having  excluded  said  contracts 
from  Its  consideration  in  arriving  at  the 
verdict  committed  reversible  error.  I  think 
the  error  is  as  fatal  to  the  verdict  as  if  the 
cause  had  been  one  tried  by  Jury,  and  the 
court  bad  instructed  the  Jury  that  it  should 
not  consider  the  two  contracts  because  they 
were  void,  and  were  not  binding  upon  the 
parties.  The  fact  that  the  trial  court  erro- 
neously excluded  from  his  consideration  the 
contracts,  such  action  is  presumed  to  have 
been  injurious  to  the  defendant,  and  the  bur- 
den is  upon  the  appellee  to  demonstrate  that 
appellant  was  not  Injured  by  the  error.  G., 
C.  &  S.  F.  By.  Co.  V.  Greenlee,  62  Tex.  349; 
O.,  0.  te  8.  F.  By.  Co.  v.  Johnson,  91  Tex. 
560,  44  8.  W.  1067;  G.,  H.  &  S.  A.  Ry.  Co.  v. 
Parish,  03  S.  W.  682;  T.  M.  Ry.  Co.  v.  Lewis, 
99  S.  W.  577;  Ft.  W.  &  D.  C.  Ry.  Co.  v. 
Lynch,  136  S.  W.  580. 

I  also  differ  with  the  majority  of  this  court 
as  to  the  proper  construction  to  be  placed 
upon  the  second  paragraph  of  the  first  con- 
tract It  is  to  be  presumed  that,  the  contract 
being  in  writing,  it  embodied  all  the  terms 
of  the  agreement  This  being  true,  I  con- 
strue the  two  contracts  simply  to  mean  that 
the  cars  were  to  be  iced  promptly,  and  that 
any  deviation  from  the  established  practice 
in  icing  the  cars  was  to  be  made  only  when 
no  additional  time  would  be  suffered  by  the 
shipments  In  question  or  as  a  result  of  any 
diversion,  and,  if  a  diversion  became  neces- 
sary in  order  to  ice  the  cars  promptly,  the 
expense  for  same  was  to  be  borne  by  the 
ice  companies  Jointly  and  severally,  and, 
further,  that  if  diversion  became  necessary 
in  order  to  ice  the  cars,  certain  notice  should 
be  given  and  arrangements  made  in  advance 
for  the  express  purpose  of  avoiding  confusion 
or  delay  on  the  part  of  the  transportation 
companies  handling  the  cars  or  on  the  part 
of  the  agents  of  the  owners  of  the  refrigera- 
tor cars  who  were  parties  of  the  second  part 
in  said  contracts.  What  intimation  is  there 
that  this  paragraph  holds  that  the  establish- 
ed practice  meant  the  sharing  of  the  profits 
and  losses,  or  as  to  how  the  labor  and  ex- 
pense in  complying  with  the  conditions  of 
the  contracts  were  in  any  manner  to  be  divid- 


ed as  between  the  parties  of  the  firs 
If  there  is  any  rdation  as  between  tl 
"established  practice"  with  the  divi 
the  profits  and  losses  or  sharing  of  tt 
and  expense  In  the  performance  of  t 
tract  as  between  the  two  ice  compt 
fail  to  detect  It  It  seems  to  me  to  t 
and  clear  that  the  established  practice 
is  mentioned  in  the  two  contracts  me 
manner  of  icing  the  cars.  It  meant  t 
cars  should  be  iced  promptly  and 
lines  of  the  railroad  that  the  cars  wei 
sent  over;  and,  If  for  any  reason  it 
necessary  to  divert  the  car  or  cars, 
pense  of  such  diversion  should  be  b< 
the  ice  companies  jointly  and  severa 
that  the  diversion  should  be  made  ' 
delay  or  confusion.  It  further  appea 
the  Armour  Car  Lines  and  the  Cont 
Fruit  Express,  as  parties  of  the  secoi 
were  not  In  any  mauner  concerned  ai 
division  of  the  profits  and  losses  as  t 
the  contracting  ice  companies,  nor  we 
concerned  as  to  which  one  perforn 
labor  and  furnished  the  ice  for  the  1 
the  ears.  They  were  concerned,  howe 
to  the  manner  of  the  icing  of  the  ca 
that  said  cars  should  be  iced  prompt 
without  delay  or  confusion  to  them.  ] 
therefore,  that  a  holding  that  the  tei 
tabllshed  practice"  included  as  betwi 
parties  a  division  of  the  profits  and 
according  to  any  previous  practice  or 
is  error.  I  do  not  agree  with  the  m 
of  the  court  that  it  Is  necessary  to  d 
presumptions  in  construing  the  two  co 
as  between  the  parties  further  than 
sume  that  if  the  two  contracts  are  si 
the  subject  as  to  the  division  of  the 
and  losses,  and,  if  silent  the  presn 
would  be  that  the  profits  and  losses  \ 
be  equally  divided  as  between  them, 
presumption,  however,  when  indulgei 
aids  the  appellant's  contention  that 
was  done  it  by  the  trial  court  in  exi 
from  consideration  the  two  contract 
this  extent  the  api)ellant  by  reason 
two  contracts,  upon  the  trial  of  thi 
should  have  had  the  benefit  of  this  pr 
tion. 

Neither  do  I  agree  with  my  ass 
that  the  two  contracts  are  silent  as 
relative  duties  and  obligations  of  the 
In  the  performance  of  same.  It  appea 
the  contracts  are  written  in  plain  lai 
there  being  no  ambiguity,  and  each 
that  the  parties  shall  jointly  and  se 
perform  and  do  the  several  things 
respective  contracts  mentioned,  and  thi 
were  Jointly  and  severally  bound  to  p 
the  contracts  according  to  their  terme 
tainly  plaintiff  should  not  be  permit 
say  that  It  was  bound,  jointly  and  se^ 
to  perform  the  duties  and  obligations 
quired  of  it  by  the  contracts  as  to  J 
Car  Lines,  Continental  Fruit  Exprei 
the  Armour  Packing  Company,  and 
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next  breath  contend  that,  as  between  it  and 
the  appellant,  It  was  not  so  bound,  and  If, 
perchance,  it  was  eo'  bound  by  said  contracts. 
It  was  bound  by  a  mere  presumption  of  law 
which  presumption  could  be  overcome  by 
oral  testimony;  nor  should  the  appellee  be 
pennltted  to  say  that  it  was  bound  in  its 
liability  to  the  Armour  Car  Lines  and  the 
other  contracting  parties,  but  as  to  appellant 
another 'rule  should  prerail,  or  that  the  con- 
tract had  been  abandoned  and  was  not  bind- 
hig  upon  it  I  tlilnk  that,  if  the  appellee 
was  bound  to  the  Armour  Car  Lines  and  the 
other  contracting  companies  under  said  con- 
tracts, then,  except  under  proper  pleadings, 
substantiated  by  proper  evidence,  tliat  it 
would  be  bound  to  the  appellant  by  said  con- 
tracts. If  appellee  desires  to  urge  a  defense 
as  against  the  appellant  that  the  written 
contracts  did  not  embrace  all  the  agreements 
as  between  them,  or  that  there  was  an  agree- 
ment contemporaneous  with  the  one  which 
was  embraced  in  the  two  written  contracts 
and  that  said  agreement  was  not  Included  in 
said  written  contracts,  then  it  devolved  upon 
the  appellee  to  have  properly  pleaded  the 
omitted  part  and  to  have  alleged  that  said 
omission  was  made  by  fraud,  accident,'  or 
mistake.  Or,  if  the  appellee  sought  to  avoid 
the  effect  of  the  two  written  contracts  by 
reason  of  a  change  made  subsequently  or  t}y 
reason  of  an  abandonment,  I  think  that  it 
was  required  of  It  to  liave  made  a  proper 
pleading  setting  up  such  defenses.  The  con- 
tracts, being  in  writing,  and,  to  my  mind. 
In  plain,  unambiguous  language,  except  as 
to  the  determination  of  the  term  "established 
practice,"  cannot  be  varied  or  avoided  by 
the  mere  introduction  of  oral  testimony  ex- 
cept under  a  proper  pleading.  Self  t.  King, 
28  Tex.  552;  East  Line  &  Red  River  Rail- 
road Co.  V.  Garrett,  52  Tex.  133;  Belcher  v. 
Mnlball  &  Scaling,  57  Tex.  17;  Loonie  v. 
Tillman,  3  Tex.  Civ.  App.  332,  22  S.  W.  524; 
Janes  v.  Perd  Heim  Brewing  Co.,  44  S.  W. 
896;  Earle  v.  Marx,  80  Tex.  39, 15  S.  W.  505; 
Schwantkowsky  v.  Dykowsky,  132  S.  W.  373. 

As  to  the  suflaclency  of  the  evidence  to 
sustain  the  judgment  bad  there  been  proper 
pleadings  to  authorize  the  introduction  of 
such  evidence,  I  refrain  from  making  any 
comments  further  than  to  say  that  I  do  not 
concur  in  ail  of  the  deductions  as  made  by 
the  majority  opinion  as  to  the  effect  of  such 
evidence.  For  the  reasons  above  assigned, 
it  is,  to  my  mind,  clear  that  this  cause  should 
be  reversed  and  remanded. 

The  defendant's  defense  was  predicated 
upon  the  validity  of  the  two  written  con- 
tracts. The  court  held  said  two  contracts 
void  and  against  public  policy.  Su(di  action 
on  the  part  of  the  court  deprived  the  defend- 
ant of  a  legitimate  defense,  and  the  error 
is  sndi  that  it  should  not  be  overlooked  by 
tUs  court  I  think  appellant's  motion  for 
rehearing  should  be  granted. 


BURLESON  et  al.  r.  DAVIS. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Nov.  8,   1911.     Rehearing  Denied 

Dec.  20,  1911.) 

1.  Banks  and  Bankino  (|  80*)  — Branch 
Bank— Assets  on  Insolvency  —  Disposi- 
tion. 

Depositors  of  a  branch  bank  are  on  the 
same  footing  as  depositors  in  the  parent  bank, 
and  are  only  entitled  to  their  pro  rata  of  the 
entire  assets  of  the  company  on  insolvency  to 
be  paid  to  them  in  due  course  of  the  admin- 
istration of  its  estate  by  the  receiver;  the  as- 
sets of  the  branch  not  constituting  a  trust  fund 
in  the  hands  of  a  receiver  to  be  applied  to 
the  payment  of  the  branch  bank's  depositors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  U  184-100;  Dec.  Dig.  | 
80.*] 

2.  Banks  and  Banking  (8  39*)— Pubchasb 
OF  Stock— Rescission. 

Where  stockholders  of  a  branch  bank  were 
induced  to  purchase  stock  by  false  representa- 
tions, they  were  entitled  to  have  the  contract 
rescinded  and  recover  back  the  purchase  price, 
and,  if  able  to  identify  the  money  or  prop- 
erty or  trace  the  proceeds  after  it  reached  the 
hands  of  the  bank,  they  might  enforce  an  eq- 
uitable lien  theteon;  their  rights,  however,  be- 
ing subject  to  the  superior  rights  of  innocent 
third  parties  who  were  purchasers  without 
notice. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  44r-48;  Dec.  Dig.  § 
39.*] 

3.  Banks    and    Banking    (§   47*)— Capital 

Stock— Tbdst  Funds. 

The  capital  stock  of  a  bank  is  a  trust 
fund  for  the  benefit  of  its  creditors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  iS  64-68;  Dec.  Dig.  i 
47.*] 

4.  Banks  and  Banking  (§  80*)— Insolvency 
—  Admin.  srBATioN  Assets  —  Dkfbauded 
Stockholdebs. 

Rights  of  stockholders  of  an  insolvent  bank 
who  had  been  induced  to  purchase  stock  by 
false  representations  of  the  corporation  or  its 
agents  are  subordinated  to  the  rights  of  depos- 
itors, who,  without  knowledge  of  such  fraud, 
subsequently  became  creditors  of  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f§  184-196;  Dec.  Dig.  | 
80.*] 

5.  OoBPOBATioNS  (J  80*)  —  Subscription  to 
Stock— Fbaud. 

A  subscription  to  the  stock  of  a  corpora- 
tion induced  by  fraud  is  voidable  only  when 
repudiated  by  the  subscriber,  and  is  not  void. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  284;    Dec.  Dig.  {  80.*] 

Appeal  from  District  Court  Travis  Coun- 
ty;  Geo.  Calhoun,  Judge. 

Action  by  James  G.  Burleson  and  others 
against  T.  H.  Davis,  as  receiver  of  the  Union 
Trust  Company.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

Houston,  Boyle,  Storey  &  Davis,  for  ap- 
pellants. James  H.  Robertson  and  J.  B.  Rob- 
ertson, for  appellee. 
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Findings  of  Fact 

JENKINS,  J.  By  an  act  of  the  Legisla- 
ture approved  May  23,  1871,  James  Cruteher 
and  his  associates  and  successors  were  con- 
stituted a  body  corporate  for  the  purpose  of 
doing  a  general  banking  business,  with  the 
privilege,  among  other  things,  of  establishing 
branch  banks.  The  capital  stock  was  au- 
thorized to  be  $200,000,  with  the  privilege  of 
Increasing  the  same  $100,000  for  each  branch 
bank  established.  Nothhig  appears  to  have 
been  done  under  this  charter  until  1008, 
when  a  bank  was  organized  under  it  at  San 
Antonio,  Tex.,  under  the  name  of  the  Union 
Trust  Company,  with  an  alleged  capital  stock 
of  $200,000.  Said  capital  stock,  In  fact,  con- 
sisted of  $1,500  cash,  the  charter,  valued  at 
$2G,000,  and  the  balance  in  notes  signed  by 
C.  L.  Bass  and  L.  C.  Balch.  After  running 
10  mouths  by  revaluing  the  charter  at  $55,- 

000,  It  was  made  to  appear  that  said  bank 
had  made  a  profit  of  $13,000,  when,  in  fact. 
It  had  been  run  at  a  loss  of  over  $10,000. 
At  this  time,  July,  1909,  J.  G.  Burleson,  who 
had  theretofore  been  engaged  in  the  banking 
business  at  Lockhart,  Tex.,  was  undertaking 
to  establish  a  state  bank  In  said  town.  The 
agents  of  the  Union  Trust  Company  came 
to  Lockhart  at  this  time  with  the  view  of 
establishing  a  branch  bank  of  said  company 
at  that  place.  There  being  no  demand  for 
two  additional  banks  at  Lockhart,  Burleson 
and  his  friends  agreed  with  the  agents  of 
the  trust  company  to  take  stock  in  said  com- 
pany, and  aid  in  establishing  a  branch  bank 
of  said  company  in  Lockhart,  for  which  pur- 
pose an  additional  $100,000  was  to  be  added 
to  the  capital  stock  of  said  trust  company, 
with  the  further  agreement  that  on  January 

1,  1910,  said  branch  bank  was  to  be  convert- 
ed into  a  state  bank.  Burleson  and  the 
others,  who  are  styled  in  plaintiffs'  petition 
"stockholder  plaintiffs,"  subscribed  and  paid 
in  cash  to  said  additional  capital  stock  $20,- 
7.17.81,  and  executed  their  notes  for  $9,168.- 
04.  Burleson  and  the  other  stockholder 
plaintiffs  were  Induced  to  subscribe  for  this 
stock  by  the  false  and  fraudulent  representa- 
tions of  the  agents  of  said  trust  company, 
to  the  effect  that  said  trust  company  had 
a  paid-up  capital  stock  of  $200,000,  and  had 
earned  a  surplus  of  $13,000  in  the  preceding 
10  months.  Subsequent  to  the  organization 
of  the  Lockhart  branch  bank,  said  Union 
Trust  Company  organized  other  branch 
banks,  and  the  capital  stock  of  said  Union 
Trust  Company  was  increased  to  a  total  of 
$.")00,000.  Said  Union  Trust  Company  had 
its  principal  bank  at  San  Antonio,  and  at 
.snid  bank  and  its  branch  banks  continued  to 
do  a  general  banking  business  until  Jan- 
uary 10,  1910,  when  It  was  placed  in  the 
hands  of  a  receiver,  T.  H.  Davis,  the  ap- 
pellee herein.  At  the  time  said  receiver  took 
charge  of  the  assets  of  said  Lockhart  branch 
the  same  amounted  to  $59,549.63.  The  liabil- 
ities of  said  Lockhart  branch  bank  at  said 


time  were  $60,673.49,  showing  a  lost 
operation  of  said  branch  bank  of 
The  other  plaintiffs  herein,  who  are 
Inated  in  plaintiffs'  jtetition  "depositc 
tiffs,"  had  deposited  In  said  branc 
the  amounts  for  which  they  sua  Th 
tiffs  brought  this  suit  against  said  i 
alleging  said  fraudulent  representati< 
asked  that  the  assets  of  said  I 
branch  bank  In  the  bends  of  said 
be  declared  a  trust  fund,  first,  for  th 
ment  of  the  depositor  plaintiffs;  a 
ond,  for  the  repayment  of  the  sto( 
plaintiffs.  Said  receiver,  in  addition 
eral  and  si)ecial  exceptions  to  plalnti! 
tlon  and  general  denial,  reconvened  i 
ed  Judgment  against  the  stockholde 
tiffs  for  the  balance  due  by  them  < 
subscription   to  said  stock. 

Subsequent  to  the  subscription  to  t1 
of  said  Union  Trust  Company  made 
stockholder  plaintiffs,  there  was  depo 
the  various  banks  of  said  Union  Tru 
pany  $153,000.  Such  deposits  wer 
without  knowledge  on  the  part  of  s 
positors  of  the  fraudulent  represe 
made  to  the  stockholder  plaintiffs,  oi 
fact  or  circumstance  from  which  the 
have  inferred  that  said  stockholder  ii 
had  been  induced  to  subscribe  for  sto 
fraudulent  representations,  or  of  an 
fact  which  might  entitle  them  to  w 
the  capital  stock  subscribed  by  the 
part  of  said  deposits  have  been  rep 
the  same  are  now  valid  subsistln 
against  said  Union  Trust  Company, 
resentations  were  made  to  the  d 
plaintiffs  to  induce  them  to  deposit 
Lockhart  branch  bank.  The  Unioi 
Company  is  shown  to  be  hopelessly  ii 
Its  assets  are  not  sufficient  to  pay  1 
itors. 

The  court,  trying  this  case  without 
rendered  Judgment  against  all  of  th 
tiffs  and  in  favor  of  the  receiver  age 
stockholder  plaintiffs  for  the  balance 
them  on  their  subscription  to  the 
stock  of  said  Union  Trust  Compan 
court  filed  25  findings  of  fttct,  but  t 
which  we  take  of  this  case  renderi 
necessary  for  us  to  make  findings 
further  than  are  above  set  out,  excec 
same  may  be  Indicated  in  the  opioloi 

Opinion. 

[1]  1.  We  think  the  Judgment  of  i 
court  as  to  the  depositor  plaintiffs  si 
sustained  upon  the  facta  berelnbei 
out  Nothing  was  shown  which  wot 
authorized  the  court  to  hold  that  th 
of  the  Lockhart  branch  bank  were 
fund  in  the  hands  of  the  receiver  ti 
plied  to  the  payment  of  the  claims 
depositor  plaintiffs.  They  stand  n; 
same  footing  as  other  depositors 
Union  Trust  Company,  and  are  entit 
to  their  pro  rata  of  the  Bssets  of  u 
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pany  to  be  paid  to  them  In  dne  course  of 
the  administration  of  the  estate  of  said  com- 
pany by  said  receiver. 

[2]  2.  It  is  a  well-recognized  principle  of 
law  that,  where  a  party  has  been  Induced 
to  enter  into  a  contract  by  false  representa- 
tions as  to  material  matters,  he  will  be  en- 
titled, upon  the  discovery  of  such  fraud,  and 
upon  tendering  back  the  thing  received  by 
him  In  such  transaction,  to  tiave  such  conr 
tract  rescinded,  and  to  recover  bacli  the 
purchase  price  paid  by  him.  If  he  can  Iden- 
tify the  money  or  property  paid  by  him,  he 
Is  entitled  to  recover  the  same  In  Uind ;  If 
be  cannot,  if  he  can  trace  the  proceeds  of 
each  payment  and  Identify  the  same,  be  has 
an  equitable  lien  upon  such  proceeds.  The 
rights  of  the  party  defrauded,  however,  may 
be  subjected  to  the  superior  rights  of  Inno- 
cent third  parties.  Such  rights  are  Illus- 
trated In  the  case  of  Innocent  purchasers; 
that  is  to  say,  purchasers  for  value,  without 
notice. 

[3]  3.  It  Is  also  a  well-recognized  legal 
principle  that  the  capital  stock  of  a  bank 
Is  a  trust  fund  for  fie  benefit  of  its  cred- 
itors. Cook  on  Stocks,  §  199;  Sawyer  v. 
Hoag,  17  WaU.  610,  21  L.  Ed.  735 ;  Morgan 
V.  Struthers,  131  U.  S.  246,  9  Sup.  Ct  726, 
33  L.  Ed.  135.  Such  being  the  law,  under 
the  facts  of  this  case,  which  has  the  superior 
right,  the  stockholder  plaintiffs  or  the  de- 
positors, who  are  represented  herein  by  the 
receiver? 

[4]  4.  It  is  well  established  upon  authority, 
and  we  think  upon  reason,  that  the  rights 
of  the  stockholders  who  have  been  Induced 
to  purchase  stock  by  the  fraudulent  repre- 
sentations of  the  coriraratlon  or  Its  agents 
are  subordinated  to  the  rights  of  those  who, 
withont  any  knowledge  of  such  fraud,  have 
SQbsequently  become  creditors  of  the  cor- 
poration. Mathis  V.  Pridham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015;  Scott  v.  Deweese, 
181  U.  S.  202,  21  Sup.  Ct  586,  45  L.  Ed.  824; 
Wasbbnm  t.  Qreen,  133  U.  S.  40,  10  Sup. 
Ct  280,  33  L.  Ed.  516 ;  Cook  on  Stockholders, 
H  154,  164;  Morawetz  on  Private  Corpora- 
tions, f  839;  26  Ency.  Law,  p.  1011;  10 
Cyc  p.  441.  In  Scott  v.  Deweese,  supra, 
Scott  was  Induced  by  false  and  fraudulent 
representations  as  to  the  solvency  of  a  na- 
tional bank  to  subscribe  for'  50  shares  of 
the  increased  capital  stock  of  said  bank,  for 
vhicb  he  paid  par  value  In  cash.  The  re- 
ceirer  of  said  bank  brought  suit  against 
Scott  to  recover  of  him  an  amount  equal 
to  the  capital  stock  held  by  him,  as  provided 
in  the  national  bank  act  Scott  pleaded  the 
fraud  by  which  he  was  induced  to  subscribe 
for  said  stock  as  a  defense  to  said  action, 
and  tendered  his  stock  for  cancellation.  Mr. 
Justice  Harlan,  delivering  the  opinion  of  the 
court  said:  "If  the  subscriber  became  a 
stockholder  in  consequence  of  fraud  practiced 
upon  him  by  others,  •  •  •  he  must  look 
to  them  for  such  redress  as  the  law  author- 
izes, and  Is  estopped,  as  against  creditors, 
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to  deny  that  he  Is  a  shareholder  within  the 
meaning  of  [Kev.  St.]  section  5151  [U. 
S.  Comp.  St  1901,  p.  3465]."  "When  a  perr 
son  subscribes  to  the  capital  stock  of  a  cor- 
poration, he  must  be  held  to  contemplate 
and  Intend  that  the  coti)oration  shall  Incur 
debts  and  pledge  Its  capital  stock  as  security. 
Creditors  who  in  good  faith  trust  the  cor- 
I)oratlon  upon  the  faith  of  this  security  stand 
In  the  position  of  Innocent  purchasers  for 
value."  Morawetz  on  Private  Corporations, 
supra. 

Counsel  for  appellants  recognize  this  gen- 
eral principle  of  law  In  the  following  lan- 
guage as  set  out  in  their  brief:  "We  are 
not  unmindful  of  the  fact  that  the  weight 
of  American  authorities,  outside  of  the  state 
of  Texas,  is  against  the  proposition  here 
made,  that  a  stockholder  may  rescind  his 
subscription  procured  through  fraud  and  re- 
cover bads  the  money  paid,  notwithstanding 
the  Insolvency  of  the  corporation  and  the 
appointment  of  a  receiver  and  subsequent 
creditors,  if  he  has  not  been  guilty  of  laches 
in  discovering  the  fraud  and  commencing  his 
action;  but  we  believe  the  better  reasoning 
sustains  the  Texas  cases  cited  by  us,  as  prov- 
ing the  proposition  of  law  here  made."  We 
do  not  agree  with  appellants  that  the  Texas 
cases  cited  by  them  announce  a  doctrine  con- 
trary to  that  hereinabove  stated  by  us.  The 
Texas  cases  referred  to  are  Robinson  v. 
Dickey,  14  Tex.  Civ.  App.  70,  36  S.  W.  499, 
and  Byers  Bros.  v.  Maxwell,  73  S.  W.  437. 
It  does  not  appear  that  the  rights  of  subse- 
quent creditors  were  made  an  Issue  In  either 
of  these  cases,  nor  that  the  court  made  any 
decision  as  to  the  rights  of  creditors  of  In- 
solvent corporations  as  against  stockholders 
who  had  been  induced  by  fraudulent  repre- 
sentations to  purchase  stock.  There  was  no 
pleading  upon  which  evidence  as  to  subse- 
quent creditors  could  have  been  offered  In 
the  case  of  Robinson  v.  Dickey ;  and  no  evi- 
dence as  to  such  creditors  was  adduced  In 
Byers  v.  Maxwell.  This  issue,  however,  was 
raised  in  the  Texas  case  of  Mathis  v.  Prid- 
ham, supra.  In  that  case  Williams,  Chief 
Justice,  speaking  for  the  court,  said :  "There 
was  no  error  in  sustaining  the  exceptions 
to  the  answer.  Admitting  the  facts,  if  timely 
set  up,  would  have  availed  against  the  com- 
pany, they  could  be  of  no  avail  against  the 
creditors."  The  facts  referred  to  were  that 
the  Ft.  Worth  stockholders  were  induced  to 
subscribe  to  the  capital  stock  of  a  meat 
packing  corporation  by  fraudulent  repre- 
sentations made  by  said  corporation,  and 
they  pleaded  these  facts  against  th^  action 
of  the  rec-eiver  to  recover  of  them  the  un- 
paid portion  of  their  capital  stock.  Appel- 
lants say :  "Where  property  Is  prncnred  by 
one  person  from  another  through  fraud,  the 
legal  title  does  not  In  fact  pass,  and  the 
person  defrauded  should  not  be  deprived  of 
his  property,  unless  by  reason  of  his  own 
act  or  neglect,  subsequent  to  the  discovery 
by  blm  of  the  fraud,  other  persons  ar«  in- 
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duced  to  extend  credit  to  the  person  or  coi> 
poration  defrauding  him  npon  the  faith  of 
the  apparent  ownership  by  such  person  or 
corporation  of  the  property  so  obtained  by 
it  through  fraud."  That  the  I^al  title  does 
not  pass  under  such  circumstances  Is  not 
a  correct  legal  proposition. 

[8]  "A  subscription  (of  stock)  Induced  by 
fraud  is  voidable,  but  does  not  become  void 
nntU  it  is  repudiated  by  the  subscriber." 
Cook  on  Stocks,  §  ISl.  This  Is  true  as  to 
any  other  transaction  Involving  the  sale  or 
exchange  of  property.  In  such  case  the  sub- 
scriber to  the  capital  stock  of  a  corporation 
by  his  own  act  has  Induced  the  subsequent 
creditors  of  such  corporation  to  believe  that 
the  capital  stock  subscribed  by  him  has  been 
or  will  be  paid  In,  and  will  remain  a  trust 
fund,  to  which  subsequent  creditors  may 
look  for  security.  The  stockholder  plaintiffs 
herein  subscribed  to  the  stock  of  the  Union 
Trust  CJompany  with  the  view  of  making  a 
profit  on  their  investment.  By  such  act  on 
their  part  they  Invited  the  depositors  to  de- 
posit their  money  with  said  trust  company, 
and  thereby  represented  that  their  subscrip- 
tion to  the  capital  stock  was  bona  fide,  and 
would  remain  in  the  vaults  of  said  company 
to  meet  any  demands  that  might  be  made 
by  the  depositors.  They  now  by  their  acts 
say  to  the  depositors:  "True,  we  made  such 
representations  and  pledges  to  you,  but  we 
now  seek  to  repudiate  the  pledges  so  made 
by  us  because  we  were  Induced  to  do  so  by 
fraudulent  misrepresentations  made  to  us." 
By  whom?  Not  by  the  subsequent  creditors, 
and  therefore  the  subsequent  creditors  should 
not  be  made  to  suffer  by  reason  of  such 
fraud.  Where  a  party  has  trusted  and  been 
deceived^  he  ought  to  bear  the  loss  occasioned 
by  his  own  credulity,  rather  than  that  the 
same  should  be  borne  by  another  who  was 
not  a  party  to  such  transaction. 

Believing  that  the  trial  court  did  not  err 
In  rendering  judgment  for  the  appellee,  we 
affirm  said  Judgment 

Affirmed. 


FOEDTRiN  et  al.  v.  CUNNINGHAM. 

(Court  of  Civil  Appeals  o{  Texas.     El   Paao. 

Nov.  23,  1911.     On  Rehearing,  Dec. 

20,  1011.) 

1.  Vbmdob  and  Pubcuasbb  ({  342*)— Aonon 

BY   PURCHASBB— NATUKE. 

An  action  by  a  purchaser  of  land  against 
his  vendors  most  be  treated  as  one  to  recover 
damages  for  claimed  fraudulent  misrepresenta- 
tions concerning  the  existence  of  a  lien,  and 
not  as  one  to  rescind  the  contract  on  account 
of  such  misrepTesentations,  where  the  petition 
does  not  show  readiness  and  willingness  of 
plaintiff  to  restore  the  consideration  received  by 
him,  though  the  prayer  is  in  the  alternative 
for  return  of  the  consideration  furnished  by 
plaintiff,  or  his  damages  in  a  speciiied  sum. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ig  1018,  1019 ;  Dec.  Dig. 
S  342.»] 


2.  Fkauo  (I  31*)— REincom. 

One  indnoed  by  false  represents 
enter  into  a  contract  may,  on  discover 
fraud,  either  rescind  the  contract  and 
back  what  he  has  paid  nnder  it,  or 
affirm  the  contract  and  sue  for  recovei 
damages  sustained  by  the  deception. 

[Ed.  Note. — For  other  cases,  see  SYai 
Dig.  i  27:   Dec.  Dig.  |  31.*] 

8.  ArrOBRKT     AHD     <3UBNT     (|     104*; 

OF  Vkwdo*— None*  TO  Atiobnkt 

AS  Notice  to  Pubchasbb. 

Notice  to  an  attorney  examining 
stract  of  title  for  a  purchaser  of  the  i 
of  a  lien  is  notice  to  the  purchaser,  pi 
an  action  for  damages  or  rescission  oi 
tract  by  the  purchaser  against  the  y* 
account  of  ttacb  lien. 

[Ed.  Note.— For  other  cases,  see  Attoi 
Ghent  Cent  Dig.  H  92,  93 ;  Dec.  Dig. 

Error  to  District  Court  Harris 
Norman  O.  Kittrell,  Judge. 

Action  by  W.  B.  Cunningham  ags 
B.  Fordtran  and  another.  Judgu 
plaintiff,  and  defendants  bring  em 
versed  and  remanded. 

Elliott  Cage,  for  plaintiffs  in  erroi 
M.  Duncan  and  Johnson,  Barkley 
son,  for  defendant  In  error. 

HIGGINS,  J.  On  November  28,  IS 
sett  Blakley,  acting  by  his  agent 
Fordtran,  both  plaintiffs  in  error,  c 
by  general  warranty  deed  to  W.  B.  C 
ham,  defendant  In  error,  certain  prei 
city  of  Houston.  The  property,  whl 
lug  In  name  of  Blakley,  In  fact  bel( 
Fordtran.  The  consideration  exprc 
the  conveyance  was  the  payment 
cash,  the  conveyance  by  Cunninghan 
tain  lots,  valued  at  $450,  and  tru 
certain  notes,  valued  at  $466.86,  exec 
certain  vendor's  lien  notes,  and  ass 
by  Cunningham  of  a  lien  of  $2,600, 
terest  thereon,  held  by  H.  0.  Hoof 
premises  were  incumbered  by  anotl 
amounting  to  $1,300,  no  mention  of  ^ 
made  in  the  deed. 

At  the  time  of  his  purchase,  an  abi 
title  to  the  property  was  submitted  t 
tran  to  Cunningham,  and  Cunnlngb 
ployed  an  attorney  to  examine  the  tl 
who  did  examine  and  report  thereon 
nlngham.  The  testimony  is  confik 
to  whether  or.  not  the  $1,300  lien  \ 
closed  by  the  abstract,  but  the  nm 
testimony  is  that  the  attorney  ezamli 
title  for  Cunningham  was  aware  ol 
istence,  and  that  he  obtained  this  1 
tton,  either  from  the  abstract  or  fro: 
tran,  and  while  Investigating  the  Uti 
nlngham  denied  that  he  was  Informe 
of,  either  by  his  attorney  or  by  F 
The  attorney  and  Fordtran  both  testl 
they  Informed  him  of  Its  existence^ 

The  deed  of  conveyance  reserved  < 
to  remove  some  of  the  Improvement: 
premises  within  one  year,  and  Fordt 
tided  that  it  was  understood  betwe 
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ningham  and  himself  that  when  he  removed 
same  he  would  obtain  a  release  of  the  |1,- 
300  lien  from  the  holder  thereof. 

Cunningham  also  testified  that  Fordtran 
represented  to  him  that  the  $2,600  lien  was 
the  only  Hen  upon  the  premises ;  that  he  re- 
lied npon  this  representation,  and  was  there- 
by indnced  to  make  the  purchase. 

The  caae  was  tried  before  the  court  with- 
out a  Jury,  resulting  in  Judgment  in  favor 
of  Cunningham  for  sum  of  $1,363 ;  the  same 
being  the  then  value  of  the  notes  and  lots 
transferred  and  conveyed  by  Cunningham  to 
Blakley,  plus  the  cash  payment  of  $250. 

[1]  There  is  a  difference  of  opinion  be- 
tween the  attorneys  r^resentlng  the  respec- 
tive parties  as  to  the  nature  of  the  present 
suit  Attorneys  for  defendant  to  error  Insist- 
ing It  should  be  regarded  as  an  action  for 
damages,  based  upon  the  alleged  false  and 
fraudulent  representations  as  to  the  $1,900 
lien,  rather  than  an  action  based  npon 
breach  of  the  warranty  of  title.  In  portions 
of  bis  brief,  defendant  in  error  intimates 
that  the  suit  might  be  construed  as  an  action 
to  rescind  the  contract,  based  npon  such  rep- 
resentations ;  but,  correctly  Interpreted,  we 
think  the  petition  should  be  construed  as  an 
action  for  damages,  based  upon  false  and 
fraudulent  representations. 

[2]  One  induced  by  false  representations  to 
enter  into  a  contract  may,  on  discovery  of 
the  fraud,  either  rescind  the  contract  and 
demand  back  what  he  has  paid  under  it,  or 
be  may  affirm  the  contract  and  sue  for  re- 
covery of  the  damages  sustained  by  the  de- 
ception. 

The  prayer  of  the  petition  reads:  "Where- 
fore, premises  considered,  the  plaintiff  prays 
that  said  defendants  be  cited  to  appear  and 
answer  herein,  and  that  upon  the  trial  here- 
of he  have  his  Judgment  against  such  de- 
fendants for  the  consideration  paid  by  him 
for  said  equity,  being  the  sum  of  $1,233, 
with  interest  from  November  23,  1907  and 
for  costs;  or.  In  the  alternative,  for  his 
judgment  for  $250,  with  Interest  from  No- 
vember 28,  1907,  and  Judgment  canceling 
deeds  given  defendants  by  plaintiff  to  lots 
35  and  36,  block  151,  Houston  Heights,  and 
relndorslng  to  plaintiff  the  vendor's  lien 
note  Indorsed  by  him  to  defendants;  or,  in 
the  alternative,  his  damages  in  the  sum  of 
$2,000,  for  damages  sustained  by  reason  of 
the  existence  of  said  lien,  for  interest  and 
costs,  and  for  such  other  relief,  both  gener- 
al and  special,  tor  which  he  is  entitled  in 
law  and  equity." 

The  prayer  for  recovery  of  the  $1,233,  and 
the  alternative  one  for  recovery  of  $250, 
cancellation  of,  deed,  and  surrender  of  notes, 
convey  the  idea  that  the  suit  is  for  rescis- 
sion; but  the  petition,  taken  as  a  whole, 
cannot  be  so  treated,  because  there  is  no  of- 
fer to  restore  to  Blakley  the  premises  con- 
veyed by  him.  In  the  absence  of  an  alle- 
gation showing  readiness  and  willlnguess  of 
Connlngham    to    restore   such   premises   to 


Blakley,  It  must  be  held  that  the  petition  Is 
properly  to  be  construed  as  an  action  for 
the  recovery  of  the  damages  prayed  for  in 
the  last  alternative  prayer.  The  views  here- 
after expressed,  however,  would  be  equally 
applicable.  If  the  petition  Is  susceptible  of 
the  construction  that  it  Is  an  action  to  re- 
scind. 

[3]  The  trial  court.  In  his  conclusions  of 
fact,  found  that  Cunningham  was  not  advis- 
ed of  the  $1,300  lien,  and  the  correctness  of 
this  finding  is  assailed  by  the  first  assign- 
ment of  error.  The  undisputed  facts  show 
that  he  employed  an  attorney  to  examine 
the  title,  and  that  the  attorney  was  advised 
of  the  lien.  Whether  or  not  the  attorney  ad- 
vised defendant  In  error  of  its  existence  is 
wholly  immaterial.  The  ordinary  rules  of 
notice,  as  applied  to  principal  and  agent, 
are  applicable  here ;  and  It  is  weU  settled  by 
an  unbroken  line  of  authority  that  the  prin- 
cipal is  charged  with  knowledge  of  all  ma- 
terial facts  of  which  the  agent  receives  no- 
tice or  acquires  knowledge,  while  acting  in 
the  course  of  his  employment  and  within  the 
scope  of  his  authority,  although  the  agent 
may  not  in  fact  inform  his  principal  thereof. 
Irvln  V.  Grady,  85  Tex.  120,  19  S.  W.  1028; 
Presidio  County  v.  Shock,  24  Tex.  Civ.  App. 
622,  60  S.  W.  287;  Bexar  B.  &  °L.  Ass'n  v. 
Lockwood,  54  S.  W.  253;  Cyc.  vol.  31,  p 
1587.  The  attorney  having  full  notice  and 
knowledge  of  the  lien,  which  he  acquired  in 
the  course  of  his  employment  and  within  the 
scope  of  his  authority,  his  principal  Is  there- 
fore charged  with  knowledge  thereof,  and  in 
such  case  neither  an  action  for  damages  nor 
rescission  of  the  contract  will  lie. 

As  to  whether  or  not  an  action  for  breach 
of  warranty  will  lie,  we  express  no  opin- 
ion; that  question,  we  think,  not  being 
raised  by  the  pleadings. 

The  facts  in  the  former  trial  having  been 
fully  developed,  the  cause  should  be  reversed 
and  roidered  for  plaintiffs  in  error,  and  It  is 
so  ordered. 

On  Rehearing. 

In  our  original  opinion,  we  held  that  the 
undisputed  testimony  showed  that  the  at- 
torney examining  the  title  for  Cunningham 
was  aware  of  the  $1,300  lien  against  the 
property,  and  upon  this  finding  our  action 
in  reversing  and  rendering  the  case  was  bas- 
ed. This  finding  of  fact  was  based  upon  the 
testimony  of  Fordtrtm  and  the  attorney,  and, 
while  it  is  not  directly  contradicted,  yet,  be- 
cause of  the  peculiar  relationship  of  the  par- 
ties to  the  matters  concerning  which  they  tes- 
tified, and  some  other  circumstances  con- 
nected with  the  entire  transaction,  the  Jury 
or  court  trying  the  cause  might  have  been 
warranted  In  disregarding  their  testimony, 
and  finding  that  the  attorney  was  not  noti- 
fied of  the  lien. 

Our  former  order,  reversing  and  render- 
ing the  case.  Is  therefore  set  aside,  end 
same  here  now  reversed  and  remanded. 
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SAN  ANTONIO  A  A.  P.  RT.  CO.  ▼. 
NAPPIER. 
(Court  of  CItU  Appeals  of  Texas.     San  An- 
tonio.   Dec.  6, 1911.) 

1.  Witnesses  (S  361*)  —  Impbacmment— Cob- 
boboration. 

Where  the  undisputed  evidence  showed  that 
a  passenger  had  a  ticket,  a  question  as  to 
whether  he  Isnew  it  was  against  the  laws  for  a 
man  to  ride  without  having  purchased  a  ticket, 
with  his  affirmative  answer,  did  not  amount  to 
an  attack  on  the  pa;ssenger's  character,  and  it 
was  error  to  admit  evidence  of  his  good  reputa- 
tion for  truth  and  veracity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  361.*] 

2.  Witnesses  (|  361*)  —  Impkaohmknt-Cob- 
eobokation. 

Tliat  the  testimony  of  a  party  was  con- 
tradicted by  that  of  the  adverse  party  did  not 
justify  evidence  of  the  party's  good  reputation 
for  truth  and  veracity. 

[EM.  Note.— FV>r  other  cases,   see  Witnesses, 
Dec.  Dig.  S  361.*] 
8.  Oaebiers   (8   376*)— Injuries   to   Passkn- 

OERS — Liability— Negligence. 

The  liability  of  a  carrier  for  the  miscon- 
duct of  its  agent  at  a  station  in  confining  in 
the  station  room  a  passenger  ejected  from  the 
train  for  his  failure  to  pay  fare  or  produce  a 
ticket  does  not  depend  on  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  376.*] 

Appeal  from  District  Court,  Wilson  Coun- 
ty; E.  A.  Stevens,  Judge. 

Action  by  J.  H.  Nappler  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
E^om  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

R.  J.  Boyle,  Berry  &  Kleberg,  and  Robt 
W.  Stayton,  for  appellant  Canfield  &  King, 
for  appellee. 

JAMES,  0.  3.  Appellee  sued  for  damages, 
alleging  in  substance  tbat  be  was  a  clergy- 
man, entitled  to  travel  on  defendant's  trains 
at  half  fare,  and  presented  his  book  and  his 
fare  to  the  agent  at  Floresville  for  the  pur- 
pose of  taking  a  train  to  Runge,  and  tbat 
the  agent  failed  to  deliver  to  bim  his  ticket 
Inside  of  said  book,  when  he  handed  it  back 
to  bim,  as  was  customary;  that,  relying  on 
said  custom,  he  put  the  book  into  his  pocket 
and  boarded  the  train;  that  when  the  train 
collector  came  around  It  was  discovered  that 
the  ticket  was  not  in  the  book,  and,  as  he 
had  no  money,  tbat  official  told  him  he  would 
bare  to  get  off;  that  plaintiff  replied  that 
be  had  bought  a  ticket,  and  that  tils  book, 
duly  stamped,  was  proof  of  the  fact,  and 
plaintiff  requested  to  be  let  off  while  the 
train  was  within  the  city  limits  of  Flores- 
ville and  moving  slowly,  and  again  asked  to 
be  let  off  at  the  town  of  Poth,  and  that  the 
collector  refused  to  do  so  short  of  the  station 
of  Falls  City,  at  which  place  he  ejected  plain- 
tiff, knowing  at  the  time  that  Falls  City  bad 
no  accommodations  for  negroes,  and  that  Its 


inhabitants  had  a  violent  prejudice  against 
negroes;  that,  on  being  ejected,  defendant's 
agent  at  that  place,  under  duress  and  against 
his  will,  locked  him  in  the  station  room  and 
confined  him  there  all  night;  that  during 
the  night  three  men  attempted  to  break  in, 
and  frightened  plaintiff,  and  he  suffered 
great  bodily  and  mental  pain  as  direct  re- 
sults of  said  wrong,  and  by  reason  thereof 
was  confined  to  liis  room  by  sickness  for  sev- 
eral days  after  returning  to  Floresville;  and 
that  plaintiff  was  compelled  to  sleep  on  the 
floor  during  the  night,  wlilch  caused  his 
limbs  and  back  to  ache  and  produce  great 
bodily  pain,  which,  together  with  the  shock 
and  fright  and  mental  strain  produced  by 
such  treatment,  caused  him  to  sustain  the 
damages  for  which  he  prayed.  The  court 
sustained  a  demurrer  to  the  claim  of  exem- 
plary damages,  of  which  no  complaint  is 
made.    There  was  a  verdict  for  $260. 

Defendant  answered  by  general  and  spe- 
cial demurrers;  general  denial;  that  the  fail- 
ure to  evict  plaintiff  short  of  Falls  City  was 
Justifiable,  because  contrary  action  would 
have  been  against  the  reasonable  rules  and 
regulations  of  defendant;  that  plaintiff  could 
have  avoided  the  consequences  of  the  alleged 
wrongs;  and  tbat  his  injuries  were  brought 
about  by  bis  contributory  negligence  in  los- 
ing his  ticket. 

[1]  By  the  first  and  second  assignments 
appellant  complains  of  th6  court's  allowing 
plaintiff  to  show  by  witnesses  that  his  repu- 
tation for  truth  and  veracity  was  good.  The 
court,  it  appears  from  the  bill,  admitted  this 
testimony  for  the  reason  that  a  question  had 
been  put  to  plaintiff  while  on  the  stand, 
which,  taken  together  with  plaintiff's  answer, 
was  in  the  nature  of  Impeachment.  This 
we  find,  on  examination  of  the  record.  Is  the 
only  possible  reason  for  admitting  such  tes- 
timony. The  question  and  answer  referred 
to  by  the  court  occurred  in  the  cross-exam- 
ination of  plaintiff,  and  was  as  follows:  "Do 
you  know  it  Is  against  the  laws  of  Texas  for 
a  man  in  your  position  to  ride  on  a  train 
without  having  purchased  a  tldket?"  An- 
swer: "I  am  satisfied.  They  told  me."  This 
question  bad  reference  to  plaintiff's  return 
trip  from  Falls  City  to  Floresville  the  next 
morning.  The  undisputed  evidence  shows 
tbat  plaintiff  did  not  ride  on  that  train  with- 
out having  purchased  a  ticket.  He  went 
back  to  Floresville  on  his  book,  upon  which 
a  ticket  was  issued  him  at  Falls  City,  and  it 
was  paid  for  by  the  porter  at  that  station. 
There  was  clearly  no  violation  of  law,  nor 
intention  to  violate  the  law,  in  this  trans- 
action. The  question  and  answer,  under 
these  circumstances,  did  not'  amount  to  an 
attack  on  plaintiff's  character ;  hence  It  was 
error  to  give  it  that  effect  and  to  admit  the 
testimony. 

[2]  The  said  testimony  cannot  be  Justified 
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npon  the  gronnd  that  defendant  undertook  to 
Bhow  tbat  plaintiff  feigned  the  injuries  he 
claimed  to  have  sustained.  PlalntifT  claimed 
to  have  sustained  certain  discomforts  and 
sufferings  during  the  night  at  Falls  City, 
while  locked  in  the  station  room,  and  some 
sickness  afterwards.  He  testified  to  all 
this,  and  his  testimony  is  all  there  Is  upon 
this  matter.  It  does  not  even  appear,  that 
there  was  any  effort  made  to  disprove  what 
he  said  on  these  subjects.  But  mere  con- 
tradictory testimony  would  not  have  been 
Bufnclent  to  allow  him  to  corroborate  himself 
by  proof  of  his  good  character,  or  character 
for  truth  and  veracity.  It  may  be  true  that 
plalntlETs  mental  anxiety,  or  his  fright,  or 
lack  of  it,  and  its  extent,  could  only  have 
been  testified  to  by  himself;  but  it  Is  not 
the  law  that  such  situation  alone  entitles  a 
party  to  support  his  statement  by  proof  of 
his  reputation  for  truth  ond  veracity.  The  tes- 
timony of  these  character  witnesses  cannot 
In  this  case  be  said  to  have  been  harmless, 
and  therefore  the  judgment  must  be  reversed. 

[3]  The  court,  by  its  charge,  permitted  a 
recovery,  not  for  eviction  at  Falls  City,  nor 
for  not  letting  plaintiff  olT  short  of  Falls 
City,  but  solely  for  what  was  done  to  plain- 
tl£F  by  defendant's  agents  or  employes  at  its 
station  upon  his  eviction  at  Falls  City.  An 
examination  of  this  record  and  the  briefs 
satisfies  us  that,  under  the  testimony  in- 
troduced, this  was  the  correct  submission  of 
plaintiff's  case,  so  far  as  he  was  shown  en- 
titled to  claim  damages.  The  charge  sub- 
mitting this  matter  was  a  correct  one,  not- 
withstanding It  failed  to  require  the  jury 
to  find  that  the  enumerated  acts  Involved 
negligence.  The  acts  were  such  as  afford- 
ed ground  for  the  action,  regardless  of  the 
feature  of  negligence.  There  Is  nothing  In 
the  charges  of  the  court  of  which  appellant 
can  complain. 

We  are  of  opinion  that  none  of  the  assign- 
ments show  error,  except  the  first  and  sec- 
ond, which  we  have  sustained. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
MUSKS  et  al. 

(Court  of  Civil  Appeals  of  Tezaa.     Galveston. 

Nov.    7,    1911.      Rehearing    Denied 

Nov.  23,  1011.) 

1.  Railboads  (i  872*)— Nkglioenck. 

A  railroad  company  was  negligent  in  run- 
ning a  passenger  train  by  a  station  at  a  speed 
of  from  35  to  60  miles  an  hour,  where  another 
passenger  train  was  standing  on  an  adjoining 
track  and  numerous  persons,  standing  on  the 
station  platform,  were  awaiting  the  arrival  of 
another  train,  as  affecting  liability  for  death  of 
one  passing  from  the  train  on  the  adjoining 
track  to  the  station  platform. 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  1267-1269,  1271-1274 ;  Dec.  Dig. 
i  372.*] 


2.  Railboads  (§  386*)— Death  of  Pebson  on 
Tbaok — Contbibutobtt  Negligence. 

A  railroad  company  cannot  avoid  liability 
for  death  of  a  pedestrian,  struck  by  a  train 
negligently  running  at  a  hijjh  speed  by  a  sta- 
tion while  he  was  attempting  to  regain  the 
station  platform  in  passing  m>m  a  train  on 
an  adjoming  track,  though,  had  he  remained 
between  the  two  tracks,  he  might  not  have  been 
injured ;  the  space  between  them  being  only 
about  3^  feet 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1285 ;  Dec.  Dig.  {  386.*] 

3.  Appeal  and  Ebbob  (8   1050*)— Habmlkss 

EBBOB — AOUIBSION  OF  EVIDENCE. 

In  an  action  against  a  railroad  company 
for  death  of  a  pedestrian,  struck  by  a  train 
which  negligently  ran  by  a  station  at  high 
speed,  it  was  not  prejudicial  error  to  admit  in 
evidence  a  rule  promulgated  by  the  company 
after  the  accident,  requiring  traina  of  certain 
classes  to  approach  stations  under  control, 
though  the  i>articular  train  belonged  to  a  dif- 
ferent class,  where  the  rule  was  substantially 
the  same  as  one  in  force  at  the  time  of  the  ac- 
cident, and  where  negligence  in  running  the 
particular  train  proximately  causing  decedent's 
death  was  clearly  shown. 

[Ed.  Note.— For  other  ctises,  see  Appeal  and 
Error,  Cent  Dig.  {{  4163-4160;  Dec.  Dig.  { 
1050.*] 

4.  Railboads  (|  397*)— Dieath  of  Pebson  on 
Tbaok— E>vidence— Admissibility. 

In  an  action  against  a  railroad  company 
for  death  of  a  pedestrian,  struck  bv  a  train 
negligently  running  by  a  station  at  a  high  speed 
while  he  was  returning  to  the  station  platform 
from  a  train  on  an  adjoining  track,  where  he 
had  gone  to  deposit  mail,  evidence  that  a  signal 
board  at  the  station  indicated  that  the  ap- 
proaching train  would  stop  when  he  first  crossed 
the  track  was  admissible  on  the  question  of  de- 
cedent's contributory  negligence,  though  it  does 
not  appear  that  he  noted  the  position  of  the 
signal  or  understood  it 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  8  397.*] 

5.  Tbial  (8  194*)— iNSTBUonoNa— Weight  of 
TILE  Evidence. 

In  an  action  against  a  railroad  company 
for  death  of  a  pedestrian,  struck  by  a  train 
which  ran  by  a  station  at  high  speed,  an  in- 
struction that  the  engineer  was  bound  to  use 
ordinary  care  in  keeping  a  reasonable  lookout 
for  persons  on  the  track  was  not  objectionable 
as  tieing  upon  the  weight  of  the  evidence. 

[Ekl.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  439^66;    Dec.  Dig.  8  194.*] 

6.  Railboads  (8  400*)— Death  of  Pebson  on 
Tback— Negligence  —  Evidence  —  Suffi- 
ciency. 

In  an  action  against  a  railroad  company 
for  death  of  a  pedestrian,  struck  by  a  train 
which  ran  by  a  station  at  high  speed,  evidence 
held  sufficient  to  raise  an  issue  of  negligence  of 
the  enginemen  in  failing  to  keep  a  proper  look- 
out 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  400.*] 

Appeal  from  District  Court,  Waller  Coun 
ty;  Wells  Thompson,  Judge. 

Action  by  A.  A.  Muske  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  Judgment  for  plaintiffs,  and 
defendant  appeals.     Affirmed. 
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Alexander  S.  Coke,  lane,  Woltera  ft  Bto- 
r^,  and  Wm.  A.  Vinson,  for  appellant  K. 
B.  Hannay  and  Meek  &  Hlghsmith,  for  ap- 
pellees. 

McMEANS,  J.  The  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  prosecutes 
this  appeal  from  a  judgment  rendered  against 
it,  on  the  verdict  of  a  Jury,  for  the  sum  of 
$20,000,  In  favor  of  the  widow  and  minor  chil- 
dren of  K.  D.  Muske,  who  was  killed  by  a 
passenger  train  of  appellant  at  the  town  of 
Katy,  in  Harris  county. 

Plaintiffs  alleged  in  their  petition :  That 
the  tracks  of  the  appellant  at  the  station  of 
Katy  run  practically  east  and  west,  and  con- 
sist of  a  main  line  track,  next  to  the  depot, 
and  certain  side  tracks;  the  depot  being 
south  of  the  main  line,  and  the  side  tracks 
being  north  of  the  main  line.  On  the  mom- 
ing>of  the  accident  a  north-bound  passenger 
train  arrived  at  Katy  at  about  8  o'clock,  and 
backed  in  on  the  side  track  to  allow  the 
south-bound  flyer  to  pass.  That  while  stand- 
ing on  the  side  track  passengers,  baggage, 
and  mail  were  discharged  from  said  train 
and  taken  aboard,  and  that  parties  who  had 
any  business  with  the  train,  or  the  employes 
thereon,  were  permitted  to  pass  backward 
and  forward  from  the  depot  across  the  main 
line  to  the  train  standing  on  the  side  track. 
That  before  the  arrival  of  the  south-bound 
train,  which  was  expected  by  the  public  at 
large,  the  signal  board  indicated  that  pass- 
ing trains  would  stop  at  that  station.  That 
while  the  north-bound  train  was  standing 
on  the  side  track,  and  while  passengers  were 
leaving  the  same,  and  baggage  was  being 
discharged  and  taken  on,  the  deceased,  K. 
D.  Muske,  crossed  the  main  line  track  and 
went  to  the  maU  car  for  the  purpose  of  mail- 
ing a  post  card,  and  that  while  attempting 
to  mail  said  postal  card,  and  without  any 
warning  of  any  kind,  the  appellant  negli- 
gently caused  a  train,  known  as  a  "special," 
to  pass  through  the  station  of  Katy  at  a 
high  rate  and  dangerous  rate  of  speed  of 
about  60  or  70  miles  an  hour,  which  placed 
deceased  in  a  position  that  seemed  to  threat- 
en his  life,  and  that,  when  he  saw  the  train 
approaching  at  such  high  and  dangerous 
rate  of  speed,  he  made  an  attempt  to  cross 
the  main  line  back  to  the  depot,  and  just  as 
he  was  about  to  do  so,  and  had  almost  cross- 
ed the  track,  he  was  struck  by  the  train  and 
killed.  It  was  further  alleged  that  the  track 
east  and  west  of  the  depot,  for  a  considerable 
distance,  was  straight,  and  that  the  employes 
on  said  train,  under  all  the  circumstances, 
were  cliarged  with  the  duty  of  exercising  or- 
dinary care  to  keep  a  lookout  for  the  purpose 
of  seeing  people  who  might  be  upon  the 
tracks  at  that  time  and  place,  and  that  if 
such  employes  tiad  kept  such  a  lookout  they 
could  and  would  have  discovered  the  de- 
ceased In  ample  time  to  have  avoided  injur- 
ing him,  with  the  means  at  their  command, 
and  that  on  account  of  the  failure  of  such 


employes  to  keep  such  lookout  they  failed 
to  discover  the  deceased,  and  thereby  caused 
hia  death.  It  was  also  alleged  that  the  dis- 
tance between  the  side  track  and  the  main 
line  was  only  about  six  feet,  and  tliat  it  was 
negligence  to  run  said  train  through  said  sta- 
tion at  such  a  high  speed,  under  the  circom- 
Btances,  while  the  north-bound  train  was 
standing  on  the  side  track.  It  was  alleged 
that'  immediately  west  of  the  depot  and 
grounds,  and  the  point  where  deceased  was 
struck,  there  was  a  public  highway  which 
crossed  the  appellant's  tracks  and  which  was 
constantly  used  by  the  traveling  public;  that 
immediately  west  of  said  crossing,  a  distance 
of  about  300  feet,  was  auiother  public  cross- 
ing which  was  constantly  and  universally 
used;  that  the  appellant's  agents  and  serv- 
ants must  have  known  that  a  large  number 
of  people  were  at  the  depot  and  upon  and 
near  the  crossing  at  the  time  said  train  pass- 
ed, and  that  it  was  negligence  for  the  ap- 
pellant to  permit  said  train  to  pass  said 
point  at  such  high  speed;  that  it  also  was 
negligence  for  the  defendant  to  maintain  its 
main  line  track  so  near  its  side  track,  be- 
cause one  could  not  safely  remain  between 
the  two  trains  while  passing  at  that  rate  of 
speed;  that  it  was  also  the  duty  of  the  ap- 
pellant's agents  and  servants  to  have  given 
warning  of  the  approach  of  said  train,  as  re- 
quired by  the  statute  with  reference  to  cross- 
ing signals;  and  that,  if  said  servants  and 
employes  did  sound  the  whistle,  they  negli- 
gently failed  to  ring  the  bell,  as  required  by 
law. 

The  appellant  answered  by  general  denial, 
and  specially  pleaded  that  the  death  of  K. 
D.  Muske  was  not  caused  or  contributed  to 
by  or  on  account  of  any  negligence  of  ap- 
pellant, but  that  the  same  was  proximately 
caused  and  contributed  to  by  the  negligence 
and  want  of  ordinary  care  of  the  said  Muske, 
and  without  such  n^ligence  on  his  part  he 
would  not  have  been  killed. 

[1, 2]  Appellant  requested  the  court  to  give 
to  the  Jury  the  following  peremptory  instruc- 
tion: "The  undisputed  testimony  in  this 
cause  shows  that  Doc  Muske,  the  deceased, 
was  guilty  of  negligence  such  as  contributed 
to  his  death,  and  was  the  proximate  cause 
thereof;  therefore  you  will  return  a  verdict 
for  defendant."  The  refusal  of  the  court  to 
give  this  charge  is  made  the  basis  of  ap- 
pellant's first  assignment  of  error. 

The  evidence  in  the  record  warrants  the 
following  fact  conclusions  on  the  issue  of  the 
negligence  or  contributory  negligence  of  de- 
ceased as  a  proximate  cause  of  his  death: 

Trains  running  on  appellant's  railway  from 
Katy  In  the  direction  of  Houston  are  called 
"south-bound  trains,"  and  those  running  In 
the  opposite  direction  are  called  "north- 
bound trains."  The  track  as  It  passes  through 
the  town  of  Katy,  however,  runs  practically 
east  and  west.  The  depot  at  Katy  is  situat- 
ed south  of  the  main  line  track.  To  the 
north  ot  the  main  line  and  parallel  with  it  is 
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a  switch  track,  and  these  tracks  are  prac- 
tically eight  feet  apart. 

On  the  morning  of  October  3,  1910,  appel- 
lant's north-bound  passenger  train  arrived  at 
Katy  and  was  placed  on  the  side  track  to 
allow  a  south-bound  passenger  train,  known 
as  the  "flyer,"  to  pass  on  the  main  line,  and 
while  standing  on  the  side  track  passengers, 
baggage,  and  mall  were  discharged  from  It 
and  taken  aboard.  Katy  is  a  regular  stop- 
ping place  for  all  regular  south-bound  pas- 
senger trains,  and  at  the  time  in  question 
the  signal  board,  displayed  in  open  view  In 
front  of  appellant's  depot,  indicated  that  the 
south-bound  train  would  stop  at  that  station. 
Between  20  and  40  persons  had  congregated 
at  the  depot  pending  the  arrival  of  the  south- 
bound; some  intending  to  take  passage  on 
that  train  for  Houston  and  others  to  gratify 
an  idle  curiosity.  Among  others  there  was 
K.  D.  Muske,  the  deceased,  who,  as  the  evi- 
dence shows,  came  for  the  purpose  of  mailing 
a  postal  card  on  the  north-bound  train  then 
standing  on  the  side  track. 

The  south-bound  passenger  train  was  known 
as  "No.  5,"  and  on  the  morning  in  question 
this  train  was  being  run  in  two  sections. 
The  first,  carrying  an  opera  troupe  to  Hous- 
ton, was  doing  no  local  business  and  making 
no  stops  except  where  ordered  by  appellant's 
train  dispatcher.  This  section  was  run  on 
No.  5's  time  and  had  all  the  rights  of  that 
train.  The  second  section  followed  the  first, 
and  it  did  all  the  local  work,  such  as  taking 
on  and  discharging  passengers,  baggage,  and 
mail,  but  surrendered  none  of  its  rights  by 
reason  of  Its  being  run  as  a  second  section. 

The  trade  leading  into  Katy  from  west 
or  north  was  straight  and  the  country  level, 
so  that  the  smoke  from  a  train  approaching 
from  that  quarter  could  be  seen,  under  prop- 
er atmospheric  conditions,  as  far  as  Brook- 
shire,  eight  miles  distant,  and  at  night  the 
headlight  of  an  engine  could  be  seen  much 
further.  A  train  could  be  seen  In  daylight 
quite  a  distance  before  it  reached  the  sta- 
tion. Several  persons  saw  the  approach  of 
the  first  section  of  the  train  in  question  a 
long  ways  before  the  whistle  was  sounded 
for  the  station;  but  all  these,  with  the  ex- 
ception of  the  operatives  of  the.  north-bound 
train,  the  station  agent,  and  one  person  who 
intended  to  take  passage  on  the  south-bound 
train  and  who  had  been  informed  by  the 
station  agent,  were  In  ignorance  of  the  fact 
that  the  approaching  train  was  a  first  sec- 
tion and  that  it  would  not  stop  at  Katy,  but 
lupposed  it  was  the  regular  train  No.  6  and 
as  such  would  make  its  regular  stop  at  the 
depot. 

The  operatives  of  the  first  section  had  or- 
ders to  wait  at  Katy  until  8:10  a.  m.  for 
the  north-bound;  but  when  the  engineer  of 
first  No.  5,  upon  approaching  the  station, 
discovered  that  the  north-traund  had  already 
arrived,  he  knew  the  necessity  for  the  stop 
no  longer  existed,  so,  when  he  reached  the 
whistle  board  about  a  half 'mile  west  of  the 


depot,  he  sounded  the  whistle  for  the  station, 
and  then,  when  within  a  distance  variously 
estimated  as  between  300  and  650  feet  from 
the  depot,  but  which  upon  actual  measure- 
ments was  shown  to  be  S50  feet,  he  sound- 
ed four  blasts  of  the  whistle  to  apprise  the 
operatives  of  the  north-bound  that  be  was 
carrying  signals  indicating  another  train 
having  the  same  rights  was  following  his, 
and  without  checking  speed  dashed  by  the 
station  at  a  negligent  and  dangerously  rapid 
rate,  estimated  at  between  85  and  60  miles 
per  hour;  the  lowest  estimate  being  made  by 
the  engineer  lilmself. 

While  first  No.  5  was  approaching  and  was 
in  view  of  persons  looking  in  its  direction, 
the  deceased,  Muske,  started  to  mall  a  postal 
card  on  the  mall  car  In  the  north-bound.  He 
crossed  the  main  line,  and,  going  to  the  bag- 
gage car,  tendered  the  card  to  the  baggage- 
man, evidently  mistaking  him  for  the  route 
agent,  and,  being  Informed  by  the  baggage- 
man that  the  maU  car  was  further  toward 
the  west  and  toward  the  engine,  he  proceed- 
ed In  tliat  direction;  but  before  he  bad  reach- 
ed the  door  of  the  mail  car,  and  before  he 
had  time  to  deposit  the  postal  card,  the 
four  blasts  of  the  whistle,  before  mentioned, 
were  sounded  by  the  engineer  of  first  No.  6, 
whereupon  Muske  threw  up  his  head  and 
looked  toward  the  approaching  train  and  then 
after  an  instant's  hesitation  turned  and  ran 
hurriedly  In  an  attempt  to  cross  the  main 
line  upon  which  the  train  was  coming,  but 
was  struck  Just  before  he  crossed  the  south 
rail,  hurled  a  distance  of  80-odd  feet,  and  In- 
stantly killed. 

As  before  stated,  the  distance  between  the 
two  tracks  was  about  8  feet.  A  passenger 
car  is  0^  feet  wide,  and  It  Is  common  knowl- 
edge that  the  distance  between  the  rails  of  a 
standard  gauge  railroad,  such  as  appellant's 
Is,  Is  4  feet,  2  and  a  fraction  inches,  so  that 
the  space  between  two  passenger  cars  when 
upon  the  tracks  in  question  is  approximate- 
ly 3%  feet.  This  space  was  sufficiently  wide 
for  Muske  to  stand  In  while  the  first  No.  5 
was  passing,  and  bad  he  remained,  instead 
of  attempting  to  cross  the  main  line  as  he 
did,  he  probably  would  not  have  been  hurt 
There  Is  evidence  in  the  record  that  justified 
the  jury  in  believing,  and  this  court  in  con- 
cluding, and  we  do  so  conclude,  that  it  rea- 
sonably appeared  to  Muske,  and  he  did  In 
fact  believe,  that  it  would  have  been  dan- 
gerous to  him  to  have  remained  between  the 
tracks  by  the  side  of  the  cars  of  the  stand- 
ing train  when  the  other  train  passed  at 
such  high  rate  of  speed.  One  witness  tes- 
tified that  the  wind  produced  by  such  rapid- 
ly moving  train  would  be  of  such  force  as 
to  throw  down  a  person  situated  as  Muske 
was,  and  the  suction  which  followed  after 
the  engine  passed  would  have  a  tendency  to 
draw  him  under  the  cars;  but  this  was 
strongly  denied  by  apimllant's  witnesses. 

The  witness  Babcock  testified  that,  before 
Muske  reached  the  mall  car,  "It  looked  to 
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me  like  he  looked  up  and  saw  tbe  train,  saw 
he  was  in  danger,  and  turned  and  went 
across  the  track."  But  whether  the  wind  of 
the  train  would  have  been  sufficient  to  knock 
Muske  down,  or  regardless  of  the  effect  of 
the  suction,  we  conclude  that  it  was  negli- 
gence on  the  part  of  the  operatives  of  first 
No.  5  to  run  tbe  train  by  the  depot  at  the 
rate  of  speed  it  was  run,  and  under  the  cir- 
cumstances detailed — and  appellant  does  not 
contend  it  was  not — that  this  act  of  negli- 
gence had  the  effect  of  putting  the  deceased 
in  a  place  of  apparent  danger,  and  whether 
he  then  acted  wisely  or  cautiously,  or  oth- 
erwise, in  trying  to  cross  the  track  ahead 
of  the  train,  and  thus  extricate  himself  from 
a  situation  which  appeared  to  him  to  threat- 
en his  life  or  serious  injury  to  his  person 
the  appellant,  whose  negligence  caused  the 
result,  must  be  held  responsible,  even  though 
It  may  develop  that,  had  the  deceased  re- 
mained where  he  was,  he  would  not  have 
been  injured.  I.  &  G.  N.  R.  R.  Co.  v.  Neff, 
87  Tex.  SOS,  28  S.  W.  283,  and  authorities 
cited;  Railway  v.  Seln,  11  Tex.  Civ.  App. 
386,  33  S.  W.  560;  Railway  v.  Bryant,  54 
S.  W.  364;   Railway  v.  Bird,  61  S.  W.  147. 

As  said  by  our  Supreme  Court  in  tbe  case 
first  cited:  "If  the  standard  by  which  the 
conduct  of  the  imperiled  party  is  to  be  Judg- 
ed is  to  be  that  which  persons  of  ordinary 
prudence  might  be  expected  to  do  under 
like  circumstances,  how  can  it  be  determined 
what  a  man  of  prudence  would  do  under 
such  conditions?  A  Jury  is  presumed  from 
their  knowledge  of  men  and  their  affairs  in 
ordinary  transactions  tp  know  what  a  man 
of  ordinary  pimdence  would  do  under  a 
given  state  of  facts;  but  when  prudence  it- 
self is  destroyed,  and  Judgment  yields  to 
sudden  Imjiulse,  when  there  is  neither  time 
nor  capacity  to  reflect,  how  can  any  one  say 
what  a  man,  prudent  under  ordinary  circum- 
stances, would  do  If  he  should  be  so  sit- 
uated? The  rule  Is  sound  and  Just  which 
holds  tbe  party  guilty  of  negligence  responsi- 
ble for  the  result,  if  that  negligence  has 
caused  another  to  be  surrounded  by  such  cir- 
cumstances as  to  him  appear  to  threaten  the 
destruction  of  his  life  or  serious  injury  to  bis 
person,  whether  that  person  be  prudent  or 
Imprudent,  if,  in  an  effort  to  save  his  life, 
he  make  choice  of  means  from  which  the  In- 
Jury  results,  and  notwithstanding  it  may  turn 
out  that  If  he  had  done  differently,  or  done 
nothing,  he  would  have  escaped  injury  al- 
together." 

The  assignment  is  overruled,  as  is  also  the 
assignment  which  complains  of  the  refusal  of 
the  court  to  grant  appellant  a  new  trial  upon 
the  ground  that  the  undisputed  evidence  es- 
tablished that  deceased's  death  was  caused 
by  bis  contributory  negligence. 

Appellant's  third  assignment  of  error  must 
be  overruled.  The  court  properly  submitted 
to  the  Jury  whether,  under  all  the  facts  and 
circumstances  in  evidence,  the  train  was  run 
at  an  excessive  and  dangerous  rate  of  speed, 


and,  if  the  Jury  so  found,  whether  the  run- 
nlag  of  the  train  at  such  speed  at  the  time 
and  place  and  under  the  circumstances  was 
negligence  and  authorized  the  Jury,  if  they 
found  it  was,  to  find  for  plaintiffs,  if  deceas- 
ed, at  the  time  he  was  struck,  was  free  from 
negligence.  We  think  the  paragraph  com- 
plained of  correctly  charged  the  law  as  ap- 
plied to  the  facts  of  this  case. 

[3]  Tbe  fourth  and  fifth  assignments  com- 
plain of  the  action  of  the  court  in  admitting 
in  evidence,  over  objections  of  appellant,  rule 
98-D,  contained  in  the  time-table  and  rules 
promulgated  by  appellant  in  January,  1910, 
subsequentiy  to  the  death  of  Muske,  govern- 
ing the  operation  of  certain  trains  therein 
mentioned.  The  rule  reads  as  follows:  "Third 
class  and  extra  trains  are  required  to  ap- 
proach and  pass  all  water  tanks,  coal  chutes, 
yards  and  stations  completely  under  control. 
Speed  must  be  reduced,  and  the  enginemen 
and  trainmen  must  commence  to  get  their 
train  in  hand  in  ample  time  so  that  under  no 
circumstances  whatever  shall  it  t>e  possible 
for  it  to  strike  any  train,  car  or  engine  which 
may  be  occupying  the  track.  Responsibility 
for  safety  rests  with  the  approaching  third 
class  or  extra  trains." 

Appellant  contends  that  the  introduction  of 
this  rule  in  evidence  was  erroneous  fbr  the 
reason  that  the  time-card  in  which  tbe  rule 
was  promulgated  was  issued  after  the  date 
that  Muske  was  killed.  It  was  shown,  bow- 
ever,  that  this  rule  was  substantially  the 
same  as  the  rule  in  ^ect  at  the  time  of 
Muske's  death,  and  appellant's  counsel,  in 
his  able  oral  argument  before  this  court, 
waived  the  fourth  assignment,  which  presents 
the  point    ■ 

Appellant  contends  under  its  fifth  assign- 
ment that  the  undisputed  testimony  shows 
that  the  train  that  killed  Mnske  was  neither 
a  third  class  nor  an  extra  train,  referred  to 
in  said  rule,  but  was  a  first-class  train,  be- 
ing section  No.  1  of  regular  train  No.  5,  and 
that  therefore  its  special  charge  No.  10  should 
have  been  given  as  requested.  The  special 
charge  Is  as  follows:  "The  undisputed  tes- 
timony in  this  case  is  to  tbe  effect  that  the 
train  which  struck  deceased  was  not  a  special 
ot  extra  traki,  and  therefore  rule  No.  98-D, 
introduced  by  plaintiff,  is  not  applicable  to 
this  case." 

The  testimony  complained  of  was  lmpor> 
tant  only  on  the  Issue  of  appellant's  negli- 
gence in  the  manner  of  the  operation  of  the 
train. 

We  may  concede  that  the  train  In  question 
was  neither  a  special  nor  an  extra  train 
within  the  meaning  of  the  rule,  and  that  the 
rule  did  not  apply  to  It,  and  therefore  the 
Introduction  of  the  rule  in  evidence  was  er- 
roneous. But  we  do  not  think  that  its  ad- 
mission or  the  irefnsal  to  give  the  special 
charge  was  such  error  as  to  require  a  re- 
versal of  the  Judgment.  We  think  the  testi- 
mony showing  that  the  engineer  of  first  No. 
5  ran  his  train  i^  tbe  depot  at  such  an  ex- 
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ceBsive  rate  of  speed  was  ao  overwhelming, 
and  tbat  this,  under  the  facts  In  evidence, 
was  negligence  which  proximately  caused 
Hnske's  death,  that  the  conclusion  cannot  be 
escaped  that  the  verdict  of  the  Jury  was  bas- 
ed upon  this  evidence,  and  could  not  have 
been  influenced  by  the  Introduction  In  evi- 
dence of  the  rule  referred  to.  The  train  was 
being  run  upon  the  time  of  the  regular  south- 
bound passenger  train,  which  always  stopped 
at  the  station,  and  which  in  order  to  do  so 
must  slow  up  and  be  gotten  under  control 
to  make  the  stop;  that  persons  expecting  to 
become  x>a88engers  believed  tbat  the  first  sec- 
tion was  the  regular  train  and  began  to  get 
their  suit  cases  and  otherwise  make  prepara- 
tion to  board  it;  that  the  signal  displayed 
Indicated  the  train  would  stop;  that  from  20 
to  40  persons  were  upon  the  depot  premises 
and  were  seen  by  the  engineer;  that  be  pass- 
ed over  two  much  traveled  street  crossings 
just  west  of  and  a  short  distance  from  the 
depot  without  reduction  of  speed;  that  he 
knew  his  train  would  pass  between  the  depot 
and  the  standing  north-bound  passenger  train, 
yet,  notwithstanding  these  facts,  be  dashed 
by  at  a  rate  of  speed  estimated  by  by-stand- 
ers  at  from  60  to  60  miles  per  hour,  and  by 
the  engineer  himself  at  36  miles  per  hour. 
Taking  all  the  evidence  into  consideration, 
we  conclude  that  it  is  not  conceivable  that 
the  Jury  should  have  been  Influenced  by  the 
introduction  of  the  rule  In  reaching  the  con- 
clusion they  did  that  the  engineer  was  negli- 
gent Railway  v.  Shapard.  64  Tex.  Civ.  App. 
696,  118  S.  W.  600;  Railway  v.  Groves,  44 
Tex.  Civ.  App.  63,  97  S.  W.  1084. 

As  said  in  the  case  last  cited,  and  quoted 
with  approval  In  the  Shapard  Case:  "It  Is 
a  common  thing  for  the  appellate  courts  to 
look  to  the  state  of  the  proof  in  determining 
whether  some  slight  error,  either  of  law  or 
procedure,  la  harmless.  The  fact  that  the 
evidence  strongly  preponderates  In  favor  of 
the  verdict  is  of  weight  in  such  an  inquiry." 
The  assignment  is  overruled. 

[4]  The  sixth  assignment  complains  of  the 
action  of  the  court  In  admitting  in  evidence, 
over  appellant's  objection,  the  testimony  of 
the  witness  Abbott,  to  the  effect  that  he  saw 
the  signal  board  at  the  depot  Just  b  -fore  the 
train  which  killed  Muske  came  through,  and 
that  the  position  of  the  board  was  a  stop  sig- 
nal, but  that  Just  before  the  train  reached 
the  station  and  struck  Muske  the  station 
agent  pulled  it  In,  so  that  it  did  not  call  for  a 
stop  of  the  approaching  train. 

Appellant  contends  that  It  not  having  been 
shown  tbat  Muske  saw  the  position  of  the 
signal  board  before  going  in  between  the 
tracks,  or,  even  If  be  had  seen  it,  that  he 
understood  the  meaning  of  It  In  such  position, 
It  was  immaterial  and  Irrelevant  that  the 
board  was  out  just  before  he  went  between 
the  tracks. 

We  think  the  fact  that  the  signal  board  In- 
dicated that  the  train,  which  was  approach- 


ing when  Muske  crossed  the  track  to  mall 
the  postal  card,  would  stop  at  the  depot  was 
admissible  on  the  issue  of  his  contributory 
negligence  In  going  between  the  tracks  at  a 
time,  when,  by  looking,  he  could  have  seen 
the  train  approaching.  It  is  true  that  there 
was  no  testimony  to  show  that  he  saw  the 
signal  board,  or  tbat  be  knew  the  meaning 
of  signals  when  displayed;  but  the  fact  testi- 
fied to  was  a  circumstance  to  be  taken  by  the 
Jury  with  other  facts  and  circumstances  hav- 
ing a  bearing  upon  the  Issue  of  the  deceased's 
negligence.  Muske  was  dead  and  could  not 
testify.    The  assignment  Is  overruled. 

[5,  (]  The  seventh  assignment  of  error  as- 
sails the  eighth  paragraph  of  the  court's 
charge,  wherein  the  Jury  are  Instructed  that 
it  was  the  duty  of  those  In  charge  of  the  en- 
gine drawing  first  No.  5  to  exercise  ordinary 
care  In  keeping  a  reasonable  lookout  for  the 
purpose  of  discovering  persons  who  might  be 
upon  the  track.  The  contention  Is  that  the 
evidence  conclusively  shows  that  the  employes 
of  appellant  In  charge  of  the  train  which 
killed'  Muske  were  keeping  a  lookout  as  the 
train  approached  the  station,  and  that  the 
charge  for  that  reason,  is  upon  the  weight  of 
the  evidence. 

Even  if  the  testimony  was  conclusive  that 
appellant's  agents  were  keeping  a  reasonable 
lookout,  the  contention  that  the  charge  Is 
upon  the  weight  of  the  evidence  Is  untenable. 
But  we  do  not  think  that  It  was  established 
by  the  undisputed  evidence  tbat  a  lookout 
was  kept.  It  was  shown  that  the  track  was 
straight  and  level,  and  that  there  was  no  ob- 
struction to  obscure  the  view  of  the  engineer. 
The  engineer  does  not  expressly  say  he  kept 
a  lookout,  but  did  testify  that  he  saw  people 
at  the  depot,  and  that,  when  he  sounded  the 
whistle  to  attract  the  attention  of  the  opera- 
tives of  the  north-bound  train  to  the  fact 
that  he  was  carrying  signals  for  a  train  that 
was  following,  he  saw  Muske  standing  be- 
tween the  tracks,  and  that  he  did  not  see  him 
thereafter  until  Muske  had  been  struck.  The 
fireman  testified  that  he  was  keeping  a  look- 
out, but  that  the  range  of  his  vision  was  ob- 
scured by  smoke  and  steam  escaping  from  the 
engine  on  his  side,  but  that  this  did  not  ob- 
struct the  view  of  the  engineer,  and  that  a 
person  in  the  position  occupied  by  Muske 
could  have  been  seen  by  the  engineer  at  all 
times  until  the  engine  came  within  about  20 
feet  of  him.  In  these  circumstances  we  think 
the  evidence  was  sufficient  to  raise  the  issue 
of  the  negligence  of  the  operatives  In  failing 
to  keep  a  proper  lookout  But,  even  had  the 
operatives  testified  that  they  did  keep  a  look- 
out the  Jury,  in  view  of  the  fact  that  the 
track  was  level  and  straight,  and  that  there 
was  nothing  to  obstruct  their  view,  and  the 
further  fact  that  the  engineer  testified  that 
he  saw  Muske  when  some  distance  away  and 
did  not  see  him  again  until  he  had  been 
struck,  would  not  have  been  bound  to  believe 
that  they  kept  a  reasonable  lookout;   but  an 
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Issue  would  have  been  raised  sufficient  to 
take  the  question  to  the  jury  for  their  deter- 
mination. Brown  V.  Griffin,  71  Tex.  657,  9 
S.  W.  546;  Railway  t.  Brock,  35  Tex.  Civ. 
App.  155,  80  S.  W.  424. 

The  further  contention  under  this  assign- 
ment is  to  the  effect  that  whether  it  was  the 
duty  of  the  employes  of  first  No.  5  to  keep  a 
lookout  was  a  question  of  fact  for  the  deter- 
mination of  the  jnry,  and  that  it  was  error 
for  the  court  to  take  this  question  from  the 
jury  by  charging  that  such  was  their  duty. 
We  think  that  to  have  run  the  train  by  the 
station  at  the  rate  of  speed  shown,  and  un-. 
der  all  the  circumstances  existing  at  the  sta- 
tion at  the  time,  without  keeping  a  reasona- 
ble lookout  for  persons  who  might  be  law- 
fully upon  the  track,  or  in  such  proximity  as 
to  be  injured  by  the  passing  train,  would  be 
an  act  so  wanting  in  ordinary  care  that  the 
court  could  declare  it  to  be  negligence  as  a 
matter  of  law.    The  assignment  Is  overruled. 

We  have  found  no  reversible  error  in  the 
record,  and  the  Judgment  of  the  court  below 
is  affirmed. 

Affirmed. 


STOCKING  V.  HUTH. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  22,  1911.    On  Motion  for  Rehearing, 

Dec.  20,  1911.) 

Bbokebs    (t    60*)  —  CoKuissiONB  —  When 

Eabneo. 

A  broker  procured  a  purchaser  who  enter- 
ed into  a  contract  for  the  purchase.  The  pur- 
chaser, though  not  satisfied  with  the  title, 
agreed  to  complete  the  transaction,  if  the  own- 
er would  execute  a  bond  not  called  for  by  the 
contract.  The  owner  and  the  purchaser  could 
not  agree  on  the  bond,  and  voluntarily  re- 
ecinded  the  contiact.  Held,  that  the  broker  had 
earned  his  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  91 :  Dec  Dig.  S  60.*] 

Appeal  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Action  by  A.  L.  Stocking  against  Alvln 
Huth.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  rendered. 

Leonard  Brown,  for  appellant  M.  B. 
Buckley,  for  appellee. 

COBBS,  J.  This  suit  was  for  the  recovery 
hy  appellant  against  appellee  for  |125,  be- 
ing his  alleged  commission  as  a  real  estate 
agent  in  securing  William  Zlegler,  a  purchas- 
er, for  Huth,  who  entered  into  a  written  con- 
tract with  appellee  to  purchase  certain  real 
estate  property  for  $2,500.  The  reason  the 
■sale  was  not  completed  was  because  the  at- 
torney for  Zlegler  claimed  there  were  cer- 
tain defects  in  the  title,  pointed  out  by  him 
in  writing,  necessary  to  be  cured,  and  as  a 
mode  suggested  a  bond  for  title  wa^  to  be 
given  to  guarantee  that  such  defects  would 
be  cnred.     They  attempted  to  agree  upon 


form  of  bond;  Zlegler  sabmlttlng  form  of 
bond  toe  Huth  to  sign,  to  which  be  would 
not  agree.  The  trade  was  canceled,  and 
Zlegler  permitted  by  Huth  to  withdraw  the  de- 
posit for  liquidated  damages  of  $50.  Stock- 
ing Instituted  this  suit  because  Huth  would 
not  pay  his  commission.  We  shall  not  dis- 
cuss all  the  assignments  of  error,  but  con- 
sider only  the  questions  presented  that  we 
think  control  the  case. 

In  this  case  the  record  presents  the  find- 
ings of  fact  ,of  the  court  and  statement  of 
facts  as  weU,  which  seems  unnecessary.  The 
first  proposition  presented  is,  in  effect,  plain- 
tiff procured  a  purchaser  for  the  property 
of  defendant,  who  entered  Into  a  valid,  en- 
forceable contract  with  defendant,  which 
entitled  him  to  his  commissions,  whether  the 
contract  was  consummated  or  not. 

The  proof  submitted,  briefly,  appellant  se- 
cured and  brought  to  Huth  Mr.  William  Zleg- 
ler, who  was  ready,  willing,  able,  and  anx- 
ious to  purchase  tiie  property,  and  he  and 
Huth  entered  into  a  satisfactory  written 
agreement  It  is  a  contract  for  sale  and 
purchase  of  real  property  in  question,  and 
we  shall  only  comment  on  that  portion  nec- 
essary to  be  considered,  to  wit:  "Party  of 
the  first  part  obligated  himself  to  deliver  a 
complete  abstract  of  title  to  said  property; 
party  of  the  second  part  to  have  ten  days 
from  date  of  delivery  for  examination  there- 
of, and  if  title  is  found  good  then  party  of 
the  first  part  shall  deliver  to  party  of  the 
second  part  a  general  warranty  deed,  con- 
veying said  property  to  said  party  of  the 
second  part  provided  said  party  of  the  sec- 
ond part  pays  in  cash  the  balance  agreed 
upon,  and  assume  said  vendor's  lien  notes 
for  the  remainder.  Should  there  be  defects 
in  title  to  said  property,  said  defects  being 
pointed  out  in  writing,  party  of  the  first  part 
shall  have  reasonable  time  to  cure  said  de- 
fects. If  party  of  the  first  part  has  good  ti- 
tle, and  thereupon  tenders  party  of  the  sec- 
ond part  a  deed,  as  hereinbefore  provided, 
and  party  of  the  second  pavt  falls  to  accQE>t 
said  deed,  and  pay  balance  of  purchase  mon- 
ey, and  execute  said  notes,  then  in  that  case 
the  said  W.  M.  Ziegler's  fifty  dollars  shall 
be  forfeited  as  liquidated  damages,  and  said 
above-named  party  is  directed  in  such  event 
to  pay  over  said  money  to  said  party  of  the 
first  part  on  demand.  If,  however,  said  title 
is  not  good,  and  not  made  good,  In  a  rea- 
sonable time,  then  it  shall  be  the  duty  of 
the  above-named  party  to  refund  the  said 
fifty  dollars  deposited  as  earnest  money  to 
the  party  of  the  second  part  then  this  con- 
tract shall  become  null  and  void.  Witness 
our  signatures  in  duplicate,  on  day  and 
date  above  set  out  Alvln  Huth.  W.  M.  Zleg- 
ler. Witness:  A.  L.  Stocking."  The  contract 
gave  Huth  a  reasonable  time  In  which  to 
cure  the  defects  after  being  pointed  out  Un- 
der this  contract  Huth  could  not  condemn 
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tbe  Uqnldated  damageB  of  |50  as  such,  nn- 
lesB  he  exhlUted  a  good  title  upon  wblch  he 
stood  ready  to  execute  and  tender  to  Zlegler 
a  general  warranty  deed  conveying  the  prop- 
erty, providing  for  the  assumption  of  ven- 
dor's lien  notes  for  the  remainder,  which 
Ziegler,  on  his  part,  refused  to  carry  out 
It  further  provided,  in  case  title  is  not  good 
or  made  good  in  a  reasonable  time,  then 
Huth  was  required  to  refund.  Without  con- 
sent of  appellant,  Huth  and  Ziegler,  not 
agreeing  to  a  form  of  bond  for  title,  not  con- 
templated in  the  contract,  canceled  the  trade, 
and  Huth  turned  the  money  back  to  Ziegler, 
and  thereby  released  him. 

We  think  It  becomes  immaterial  whether 
title  was  satisfactory  or  not  because  seller 
and  proposed  purchaser  failed  to  agree  upon 
a  form  of  bond,  not  contemplated,  and  both 
rescinded  and  abandoned  the  contract.  The 
purchaser  never  declined  to  allow  Huth  to 
make  his  title  satisfactory,  never  declined  a 
deed,  for  none  was  tendered,  and,  had  Huth 
given  a  satisfactory  bond  to  i)erfect  the  title, 
the  trade  would  Iiave  been  completed.  The 
agent  did  Ills  duty — ^he  brought  tbem  togeth- 
er. They  made  a  satisfactory  contract.  They 
mutually  dissolved  the  contract  because 
Huth  would  not  execute  a  satisfactory  bond; 
the  purchaser  then  showing  his  willingness 
to  purchase.  According  to  the  opinion  of 
the  purchaser's  attorney,  Mr.  Victor  Keller, 
the  abstract  did  not  show  a  record  title,  what 
he  construed  as  "a  complete  abstract  of  title 
to  said  property,"  as  the  contract  provided. 
It  was  not  a  mere  caprice,  but  such  a  sub- 
stantial objection  as  to  cause  him  to  put  in 
writing,  and  request  made  for  Huth,  under 
the  terms  of  the  contract,  to  correct  in  a 
reasonable  time,  all  showing  the  purghaser's 
good  faith  and  willingness  to  purchase  and 
to  perform.  Huth  did  not  stand  upon  his 
contract  and  tender  deed,  insisting  his  title 
was  "good,"  80  as  to  forfeit  the  money  put 
np  upon  the  purchaser's  refusal  to  go  on, 
but  seemed  willing  to  give. a  bond  for  title 
as  demanded  by  the  purchaser,  but,  acting 
under  the  advice  of  his  attorney,  refused  to 
sign  the  bond  offered,  and  his  attorney  drew 
another  in  lieu  thereof  which  Zlegler  refused 
to  sign  and  here,  they  not  being  able  to 
agree  upon  this  method,  about  which  ap- 
pellant seems  not  to  be  informed,  and,  with- 
out consulting  him  in  the  matter,  they  an- 
nulled the  contract,  and  returned  the  liqui- 
dated damages.  In  other  words,  Huth  re- 
fused to  stand  on  the  contract,  refused  to 
cure  the  defects,  if  any,  in  efrect,.and  did  not 
put  himself  in  a  position  where  he  could 
say  Ziegler  refused  to  purchase,  for  he  did 
not  refuse  to  purchase,  and  the  proof  show- 
ed he  was  still  ready  and  able  to  do  so.  This 
record  presents  a  case  where  the  agent  pro- 
cured a  purchaser  ready,  able,  and  willing  to 
purchase,  and  seller  and  purchaser  enter  in- 
to a  written  agreement  satisfactory  to  them- 


selves, and  sdler  refused  to  carry  out  the 
contract,  cure  the  defects  pointed  out  In  tlie 
abstract,  thought  to  be  material,  and  seem- 
ed so  material  on  the  trial  below  as  to  cause 
him  to  support  his  abstract  and  title  by  parol 
testimony  on  the  outside 

Under  the  view  we  take  of  this  case^  it 
is  not  necessary  to  consider  the  title,  for 
all  this  was  waived  by  Huth,  who  believed 
hla  title  good  when  he  released  Ziegler,  hav- 
ing the  right  to  stand  on  it  and  require 
Zlegler  to  decline  to  purchase.  He  did  not 
do  so,  but,  in  effect,  refused  to  go  on  with 
the  contract,  rescinded  it,  and  returned  the 
money.  The  agent  did  all  required  of  him, 
and  he  is  therefore  entitled  to  liis  commis- 
sions for  producing  a  satisfactory  purchaser, 
who  showed  Ids  willingness  to  perform.  We 
think  this  case  comes  under  the  rule  an- 
nounced in  Smye  v.  Oroesbeck  et  al.,  73  S. 
W.  972.  While  it  is  true  this  case  was  tried 
by  the  court  below  without  a  jury,  we  re- 
gard the  facts  upon  which  we  pass  upon 
this  case  as  undisputed,  and  so  found  by  the 
court  below,  notwithstanding  his  Judgment 
on  the  law  as  applicable  thereto  with  which 
we  cannot  agree. 

For  the  reasons  given,  tlie  Judgment  of 
the  lower  court  is  reversed  and  here  render- 
ed for  appellant' 

On  Motion  for  Behearing. 

Because  the  action  of  this  court  Is  final, 
we  have  carefully  reviewed  our  former  opin- 
ion and  reconsidered  the  cas&  We  can  see 
no  reason  to  change  oar  views.  We  have 
not  in  any  way  found  facts  differing  with 
those  found  by  the  court. 

The  appellant  found  a  purchaser  ready, 
able,  and  willing  to  buy.  Not  being  satisfied 
with  the  title,  he  did  not  refuse  to  go  on, 
but  was  still  willing  to  buy  if  the  seller 
would  execute  a  bmid  satisfactory  to  him. 
This  was  outside  of  the  written  contract 
They  could  not  agree  on  the  bond,  and  this 
mode  was  abandoned.  Neither  the  seller  or 
proposed  purchaser  stood  on  their  respective 
rights  under  the  contract,  but  voluntarily  re- 
scinded the  same.  The  broker  had  done  his 
duty.  He  brought  them  together,  their  minds 
met  They  made  a  satisfactory  contract  for 
themselves,  and  for  reasons  still  satisfac- 
tory to  themselves  the  seller  allowed  the 
proposed  purchaser  to  withdraw  his  money, 
thereby  to  all  intents  and  purposes  conced- 
ing the  contention  of  defect  of  title.  He 
claimed  his  title  was  good,  and  refused  to 
cure  the  alleged  defects.  His  action  must  be 
treated,  for  the  purposes  of  this  suit  as 
though  his  title  was  "not  good,  and  not  made 
good  in  a  reasonable  time,"  so  as  to  au- 
thorize the  withdrawal  of  the  deposit  by  the 
purchaser  under  terms  of  the  contract,  which 
cannot  under  the  circumstances,  be  a  de- 
fense to  appellant's  claim  for  commission. 

Motion  is  overruled. 
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(Conrt  of  Civil  Appeals  of  Texas.     San  Antonio. 

Not.  22,  1911.    Rehearing  Denied  Dec.  20, 

1911.) 

1.  Affbai,  and   Bbbob  (§  1040*)— Habulkss 
Brrob— Exceptions  to  Plkadino. 

Any  error  in  overruling  an  exception  to 
part  of  the  petition  was  harmless  to  defendant 
where  the  issues  were  fairly  submitted  to  the 
jury,  and  it  does  not  api)ear  that  the  matter 
complained  of  came  to  the  jury's  attention. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error    Cent  Dig.  S§  4089-4103;    Dec  Dig.  g 

2.  Stbbkt    Railroads    (§   117*)  — Death   of 
Child  on  Tback— Jubt  Questions. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  a  child  struck  by  a  car,  held, 
under  the  evidence,  jury  questions  whether  the 
company  was  negligent,  or  the  child  was  guilty 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  gee  Street  Rail- 
roads, Cent  Dig.  gg  239-257;  Dec.  Dig.  g 
117.*] 

3.  Stbeet  Railboads  (g  93*)— Injubt  to  Fk- 
DESTBIANS— Liability. 

A  street  railroad  company  is  liable  for  In- 
jury to  a  pedestrian  resulting  from  breach  of 
the  company's  duty  to  know  that  its  track  is 
clear,  unless  the  injured  person  was  guilty  of 
contributory  negligence,  or  went  upon  the  track 
so  near  the  approaching  car  that  the  motor- 
.man,  by  usin^ -ordinary  care,  could  not  have 
avoided  the  injury  after  the  person  was  seen  or 
might  have  been  seen. 

[Ed.  Note.— For  other  cases,  8««  Street  Rail- 
roads, Gent.  Dig.  gg  195-200 ;   Dec.  Dig.  g  93.*] 

4.  Evidence  (g  588*)— Weight— Credibility 
OF  Witnesses. 

A  jury  can  believe  or  disbelieve  any  wit- 
ness giving  contradictory  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2437;    Dec.  Dig.  g  588.*] 

6.  Tbial    (g    139*)  —  Pbovinck   op   Jubt  — 

Weight  or  Evidence. 

Where  the  evidence  raises  a  substantial 
issue  of  fact,  its  weight  is  for  the  jury,  and  not 
for  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  332,  833,  338-341 ;  Dec.  Dig.  g  139.*] 

8.  Death    (g    99*)— Infants— Dauaoes—Ex- 

CESSIVENESS. 

Three  thousand  five  hundred  dollars  to 
each  of  the  parents  of  a  boy  under  11  years  old 
was  not  excessive  recovery  for  his  negligent 
death  where  he  was  unusually  large  for  his  age, 
intelligent,  and  greatly  assisted  his  parents  in 
their  work. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  gg  125-130;  Dec.  Dig.  g  99.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; T.  T.  Vander  Hoeven,  Special  Judge. 

Action  by  Elmer  B.  Young  and  another 
against  the  San  Antonio  Traction  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Ogdeu,  Brooks  &  Napier,  for  appellant 
Augustus  McCloskey,  Perry  J.  Lewis,  and  H. 
C.  Carter,  for  appellees. 

COBBS,  J.  This  suit  was  brought  by  El- 
mer E.   and  Annie  M.   Young  for  damages ; 


against  appellant  for  the  death  of  their  minor 
son,  Freddie  Young,  who  was  alleged  to  have 
been  negligently  run  down  and  killed  by  one 
of  appellant's  street  cars.  The  Judgment  of 
the  Jnry  was  $3,500  for  each  of  the  plain- 
tiffs, aggregating  $7,000. 

[1]  The  first  assignment  of  error  Is,  "The 
court  erred  In  overruling  defendant's  second 
special  exception,"  and  the  proposition  there- 
under is:  "The  law  does  not  render  the  de- 
fehdant  liable  for  damages  merely  because  it 
could  have  discovered  a  person's  peril  by  the 
exercise  of  ordinary  care,  but  the  peril  of  a 
person  In  danger  must  have  been  actually 
discovered  before  such  new  duty  is  imposed: 
and  the  fact  that  the  court  overruled  an  ex- 
ception to  such  an  allegation  and  permitted 
It  to  be  read  to  the  jury  and  to  remain  as  a 
part  of  the  petition  was  misleading,  in  that 
it  tended  to  produce  in  the  minds  of  the  Jury 
the  idea  that  the  defendant  was  liable,  if 
It  failed  to  exercise  ordinary  care  to  dis- 
cover the  position  of  the  plaintiffs'  son." 
There  is  no  complaint  whatever  as  to  the 
court's  charge  anywhere  in  submitting  the 
Issues;  but,  as  we  understand  it,  the  appel- 
lant submits  his  case  upon  several  theories: 
First,  the  supposed  error  In  not  sustalninir 
this  objection;  second,  In  not  granting  a  new 
trial  l>ecause  the  great  preponderance  of  evi- 
dence shows  that  defendant  was  not  guilty 
of  negligence  causing  death  of  the  child;  the 
ttilrd  to  the  same  effect;  fourth,  the  verdict 
was  excessive;  fifth,  the  verdict  was  the  re- 
sult of  passion. 

Let  us  see  what  was  alleged  by  plaintiff 
in  the  paragraph,  the  portion  which  the  ap- 
pellant claims  was  error  in  the  court  not 
to  sustain  its  objection.  The  paragraph  is 
as  follows:  "PlaintiflTs  further  aver  that  at 
the  said  intersection  of  Marshall  street  and 
North  Flores  street  It  was  the  duty  of  de- 
fendant's employte,  in  charge  of  said  oar, 
to  have  said  car  under  control,  to  sound  the 
gong,  and  keep  and  maintain  a  lookout  for 
persons  using  said  streets,  and  plaintiffs 
aver  that  defendant's  said  employ^  In  charge 
of  said  car  knew,  or  by  the  exercise  of  ordi- 
nary care  would  have  known,  that  plain- 
tiffs' son  was  In  a  perilous  position  In  time 
by  the  use  of  the  means  at  tbelr  command 
to  have  stopped  said  car  before  striking  him, 
or  to  have  so  slowed  Its  speed  that  he  would 
not  have  been  run  down  and  injured,  and 
defendant's  said  employ^  negligently  fail- 
ed to  stop  said  car  or  so  slow  its  speed  as 
to  prevent  striking  plaintiffs'  said  son  and 
Injuring  him,  but  negligently  propelled  said 
car  against  plaintiffs'  son,  and  negligently 
dragged  his  body  a  considerable  distance  aft- 
er he  was  struck."  In  reading  the  petition 
as  a  whole  In  connection  with  this  para- 
graph, we  cannot  see  that  any  harm  could 
come  to  appellant  were  its  contention  cor- 
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rect,  wblcb  we  do  not  believe,  becanse  all 
tbe  Issues  were  fairly  submitted  by  the  court 
In  its  charge  to  the  Jury,  and  It  was  the 
duty  o(  the  Jury  to  be  governed  by  the 
court's  charge,  and  It  Is  not  shown  that  the 
Jury  were  Influenced  by  the  allegations  in 
the  petition  at  all,  or  that  tbe  matters  com- 
plained of  were  in  the  manner  pointed  out 
submitted  to  tbe  Jury  at  all.  Michael  y. 
Babe,  120  8.  W.  565. 

[2-4]  Tbe  appellant  really  presents  Its  case 
under  tbe  second  and  third  assignments  of 
error,  and  they  are  as  follows: 

"Second  Assignment  of  Error. 

"The  court  erred  in  overruling  defendant's 
motion  for  a  new  trial,  because  tbe  great 
preponderance  of  the  evidence  shows  that 
the  defendant  was  not  guilty  of  negligence 
causing  tbe  death  of  plaintiff's  son,  Freddie 
Young. 

"Third  Assignment  of  Error. 

"The  court  erred  In  overruling  defendant's 
motion  for  a  new  trial,  because  the  verdict 
of  the  Jury  is  contrary  to  tbe  law  and  the 
evidence.  In  this:  the  great  preponderance 
of  the  evidence  shows  that  tbe  plaintiffs' 
son,  Freddie  Young,  Jumped  or  ran  immedi- 
ately in  front  of  a  moving  car,  so  close  there- 
to that  It  was  impossible  for  the  motorman 
to  have  stopped  tbe  car  In  time  to  have  pre- 
vented killing  him,  and  that  his  death  was 
caused  by  the  act  of  the  said  Freddie  Young 
in  Jumping  in  front  of  said  car,  and  not 
through  any  negligence  on  the  part  of  this 
-defendant" 

Where  tbe  accident  happened  was  tbe  in- 
tersection of  North  Flores  and  Marshall 
streets,  where  there  is  a  Bchoolhouse.  The 
school  had  Just  recessed,  and  many  small 
children  were  on  tbe  street  on  their  way  to 
dinner.  Some  were  playing,  and  they  were 
not  conscious  of,  nor  did  they  appreciate,  the 
danger  from  the  approaching  cars.  On 
North  Flores  street  is  a  double  track  taking 
up  a  good  part  of  tbe  street  On  east  side 
Is  a  ditch  where  sidewalk  would  ordinarily 
be,  and  where  accident  happened  was  from 
three  to  six  feet  from  curbing  of  the  ditch, 
and  tbe  strip  between  track  and  ditch  curb- 
ing narrows  as  you  go  northward  on  Flores 
street.  Some  of  the  little  boys  were  playing 
•on  this  narrow  strip,  and  were  seen  by  ap- 
pellant's employes  a  considerable  distance 
before  the  point  was  reached.  This  was  the 
condition  as  tbe  car  was  approaching,  and 
the  little  boy  was  running  and  playing  across 
tbe  track,  he  and  tbe  car  going  In  tbe  same 
direction,  and,  the  farther  the  child  went,  the 
narrower  became  tbe  strip  of  street  lietween 
tbe  ditch  and  the  track,  and,  while  thus 
running  and  angling  across  the  track  with 
his  back  to  tbe  car.  he  was  knocked  down 
and  dragged  from  20  to  .^0  feet,  and  was 
killed.    There  was  testimony  that  the  car 


was  crossing  at  a  rapid  speed  at  this  Inter- 
section and  particular  place,  and  not  under 
control.  There  was  testimony  that  no  gong 
was  sounded  or  alarm  given.  The  child  did 
not  look  back  or  know  of  tbe  approaching 
car.  The  dying  child  said:  "Papa,  it  wasn't 
my  fault  I  couldn't  help  it  I  didn't  see 
the  car,  and  didn't  hear  It" 

The  motorman  himself  said:  "I  saw  the 
children  had  been  running  hither  and  thither 
upon  tbe  track  and  across  the  track  playing. 
There  bad  not  any  of  them  crossed  when  I 
got  in  sight  I  suppose  I  had  a  plain  view 
there  of  100  yards,  something  like  that — I 
expect  I  had  ample  time  to  see  100  yards 
ahead  of  me."  He  also  said  a  car  running 
five  miles  an  hour  could  be  stopped  within 
five  feet  "If  I  had  had  10  feet  I  could 
have  stopped  the  car  before  striking  him, 
and,  if  there  bad  been  16  feet,  it  would  have 
been  easy  to  stop."  The  conductor  knew  a 
school  was  there  and  time  to  let  out  for  din- 
ner; saw  the  children  there;  saw  children 
running  after  Freddie;  thought  they  were 
playing  some  kind  of  game,  was  watching 
the  boys.  It  was  shown  the  car  was  run- 
ning fast,  and  tbe  boy  running  on  tbe  track 
In  front  25  or  30  feet  ahead,  with  his  back 
to  the  car,  running  ahead  of  two  or  three 
boys  running  along  the  ditch  after  him.  The 
car  did  not  ring  tbe  bell  or  give  any  sound. 
This  is,  in  substance,  part  of  plaintiffs'  tes- 
timony. Tbe  motorman  testified  when  be 
first  saw  tbe  boy  he  was  on  the  sidewalk; 
crowd  of  boys  on  the  sidewalk ;  did  not  know 
be  was  going  to  get  on  the  track;  Jumped 
off  sidewalk,  was  right  up  against  the  fend- 
er. When  he  first  discovered  that  he  was 
going  to  get  on  the  track,  reversed  car  and 
did  all  be  could  to  stop  It  and  applied 
brakes.  Tbe  car  ran  about  five  or  five  and 
a  half,  or  six  feet,  something  like  that  aft- 
er the  boy  got  on  the  track.  The  conductor 
testified  to  the  same  effect,  as  did  passengers 
on  the  car,  also  that  signals  were  given. 
Some  testimony  on  part  of  plaintiffs  was  to 
tbe  effect  that  tbe  boy  was  playing  about  25 
feet  ahead  of  the  car,  and  the  car  had  got- 
ten a  pretty  good  start  Some  one  hallooed 
at  the  boy,  and  with  that  be  turned  and 
faced  towards  tbe  car,  and  the  car  was  on 
him. 

So  we  have  a  case  of  conflict  in  tbe  tes- 
timony. We  could  not  spare  tbe  space  to 
quote  the  testimony  more  fully,  pro  and  con, 
but  each  side  supports  his  theory.  It  may 
be  assumed  as  a  matter  of  law  that  it  is 
tbe  duty  of  a  street  railway  company  to 
know  that  the  track  in  advance  of  its  car  Is 
clear,  and  that  it  will  be  liable  for  any  In- 
Jury  resulting  from  the  want  of  this  knowl- 
edge, unless  its  liability  is  defeated  by  con- 
tributory negligence  of  the  person  injured, 
or  unless  it  appears  that  the  person  Injured 
went  upon  tbe  track  so  near  tbe  approaching 
car  that  tbe  driver,  by  the  exercise  of  ordi- 
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nary  care,  could  not  avoid  the  Injury  after 
tbe  person  was  seen,  or  might  have  been 
seen.  Bailway  v.  Hewitt,  67  Tex.  473,  3  S. 
W.  705,  60  Am.  Rep.  32 ;  Street  <m  Personal 
Injuries  In  Texas,  §  297  et  seq. 

[5]  The  evidence  in  this  cause  was  suffi- 
cient, and  would  support  a  verdict  either 
way,  for  tbe  Jury  were  the  Judges  and  had 
the  right  to  believe  or  disbelieve  any  of  the 
witnesses. 

What  is  meant  by  the  preponderance  of 
the  evidence  In  the  charge  Is  merely  a 
guide  to  the  Jury  as  one  of  the  methods 
whereby  they  can  weigh  and  dispose  of  sharp 
conflicts  when  they  have  trouble  in  sifting 
the  testimony  and  the  witnesses  are  equally 
credible.  But  they  may  disbelieve  any  wit- 
ness or  regard  the  one  side  as  more  reasona- 
ble and  satisfactory.  It  is  not  for  the  court 
to  say  in  passing  upon  their  verdict  there  is 
more  testimony  ofTered  for  the  defendant  on 
a  particular  state  of  facts  than  the  plaintiff 
has  Introduced.  If  there  is  sufficient  evi- 
dence to  raise  a  substantial  issue  of  fact.  It 
is  for  the  Jury,  and  not  for  the  court,  wheth- 
er it  preponderates  for  plaintiff.  S.  A.  &  A. 
P.  By.  Co.  V.  Manning,  20  Tex.  Civ.  App.  504, 
50  S.  W.  179;  Martin  v.  St  Louis,  etc..  By. 
Co.,  56  S.  W.  1011. 

[S]  It  Is  contended  by  assignments  4  and 
5  that  the  verdict  is  excessive ;  that  it  shows 
the  result  of  prejudice  and  passion.  There 
Is  no  fact  stated  or  circumstance  urged  to 
show  that  the  passion  of  the  Jury  was  arous- 
ed, or  that  they  were  prejudiced,  and  we 
cannot,  under  the  facts  in  this  case,  hold  as 
a  matter  of  law  that  the  Jury  was  preju- 
diced. 

On  the  question  that  the  verdict  is  exces- 
sive, the  appellant  quotes  from,  a  very  small 
portion  of  the  father's  testimony.  The  facts 
show  the  boy  unusually  large,  for  his  age; 
wore  clothes  for  11  or  12  year  old  boy;  was 
intelligent;  was  attending  school;  assisted  his 
father,  who  drove  a  laundry  wagon,  to  de- 
liver packages  after  hie  father  got  home. 
Tbe  parents  had  a  cow  and  sold  from  |9  to 
$12  worth  of  milk  per  month  that  the  boy 
delivered;  was  a  great  help  to  his  mother, 
who  was  sick  a  great  deal,  and  she  depend- 
ed upon  him,  after  school,  to  help  her.  He 
did  help  her,  and  helped  to  play  with  the 
baby,  that  was  very  delicate,  giving  his 
mother  great  help  and  assistance.  She  has 
two  little  girls.  Although  young,  he  was  per- 
forming valuable  service  to  his  parents,  who 
were  very  poor.  The  boy  was  doing  his 
part,  and  the  parents  would  be  entitled  to 
his  services  until  he  was  an  adult.  It  was 
all  for  the  Jury  then  to  say  whether,  under 
the  circumstances,  be  would  thereafter  and 
in  their  old  age  continue  to  contribute  to 
their  support  At  date  of  the  death  of  the 
boy  the  father  was  49,  and  the  mother  go- 
ing on  32  years  of  age.    Tbe  facts  were  all 


before  the  Jury,  and  we  cannot,  from  any- 
thing shown,  disturb  their  verdict 

The  principle  laid  down  in  O.,  H.  &  S. 
A.  B.  B.  T.  Plgott,  64  Tex.  dy.  App.  367, 
116  S.  W.  841,  is  In  point  here.  There  be 
was  nearly  an  adult;  but  we  can  see  no  rea- 
son to  apply  a  different  rule  to  this  case  be- 
cause of  the  child's  tender  years.  The  par- 
ents would  be  entitled  to  his  services  had 
be  lived  until  he  arrived  at  the  age  of  21 
years,  and,  as  in  Plgott  Case,  It  was  for  tbe 
Jury  to  say  under  the  circumstances  whether 
thereafter  he  would  further  contribute  to 
their  support 

We  see  no  error  assigned  that  requires  a 
reversal,  and  the  cause  is  affirmed. 


.     HERMANN  v.  THOMAS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  29,  1911.    Rehearing  De- 
nied Dec.  21,  1911.) 

1.  Advbbse  Possession  (|  104*)  —  Pkesump- 
TIONS— Gbawt. 

A  legal  presumption  of  a  grant  may  be  bas- 
ed upon  long-continued  poasession  and  use; 
such  presumption  being  a  rule  of  law  adopted 
upon  principles  of  public  policy  for  the  pur- 
pose of  quieting  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  686-602;  Dec.  Dig.  { 
104.*] 

2.  Advebse  PoasEsaion   (I   104*)— Pbbboiip- 
HON  07  Gbant. 

Acquiescence  of  A.  in  B.'8  possession  un- 
der a  claim  of  title  from  C.,  the  common  source 
of  title,  does  not  justify  or  support  a  presump- 
tion of  a  conveyance  from  A.  to  B. 

[B3d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  595^-602;  Dec.  Dig.  { 
104.»] 

3.  TBIAL  (8  252*)  —  INSTKUOTIONB  —  Appuca- 
BILITT    TO    IBSTJKS. 

Where  the  evidence  in  trespass  to  try  title 
does  not  raise  the  issue  of  a  presumption  that 
plaintiff's  grantors  had  ever  executed  a  deed  or 
release  to  the  land  in  controversy  to  defend- 
ants' predecessors,  an  instruction  authorizing 
the  jury  to  conclude  that  such  a  deed  or  release 
had  been  executed  is  erroneous  as  being  inap- 
plicable to  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !§  596-612;  Dec.  Dig.  i  252.*] 

4.  VENDOB  ANn  PUBCHASEB  (J  244*)— BONA 

Fide  Pubchase— Eviuence. 

Evidence,  in  an  action  of  trespass  to  try 
title,  held  sufficient  to  authorize  a  nnding  that 
a  conveyance  from  a  common  grantor  to  de- 
fendants' predecessors  was  in  pursuance  of  a 
sale  or  contract  made  by  such  grantor  prior  to 
his  conveyance  to  plaintiff's  grantors,  and  that 
at  the  time  he  purchased  plaintiff's  grantor  had 
knowledge  of  such  sale  or  contract  of  sale. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  609-611 ;  Dec.  Dig.  | 
244.*] 

5.  Deeds  d  114*>— Indetinite  Debobiption— 
Selection  of  Land  fbou  Labqeb  Tbact. 

Where  defendant  establishes  a  right  to  tbe 
recovery  of  a  certain  number  of  acres  of  land 
conveyed  to  his  grantors  with  the  right  to  select 
the  tract  from  a  larger  tract  he  will  be  con&n- 
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ed  to  the  land  occupied  and  daimed  by  Ua  gran- 
'tors. 

[ESd.  Note. — ^For  other  cases,  see  'Deeds,  Cent. 
Dig.  i  S29:   Dec  Dig.  i  U4.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Charles  E.  Ashe,  Judge. 

Trespass  to  try  title  by  George  H.  Her- 
mann against  Wm.  W,  Thomas  and  others, 
with  a  plea  In  reconvention  asking  a  recov- 
ery of  title  and  possession  and  for  the  re- 
location of  a  boundary  line.  Judgment  for 
defendants,  and  plalntlft  appeals.  Beversed 
and  remanded. 

J.  W.  Lockett,  for  appellant  S.  B.  Bra- 
shear,  for  appellees. 

PliBASANTS,  0.  J.  This  is  an  action  of 
trespass  to  try  title,  brought  by  appellant 
against  the  appellees,  Wm.  W.  Thomas  and 
others.  The  land  involved  in  the  suit  is  a  part 
of  the  John  Brown  Jones  one-third  league 
survey  in  Harris  county  and  is  described  in 
the  petition  as  follows:  "Beginning  at  the 
northeast  comer  of  said  John  Brown  Jones 
one-third  league  a  stake  at  the  mouth  of  a 
slough,  a  lake  facing  trees  marked  X;  thence 
south  along  the  east  line  of  John  Brown 
Jones  one-third  league,  651  varas,  to  stake; 
thence  west,  675.1  varas,  to  stake  in  the  east 
line  of  old  Humble  tract  a  sapling  pine  mark- 
ed    stands  for  corner  from  which  a 

pine  stump  bears  S.  10  deg.  E.  10  feet  dis- 
tant, and  a  sapling  bears  N.  25  deg.  W.  10 
feet  distant;  thence  north  along  an  old 
blazed  line,  701  varas,  to  northeast  comer  of 
old  Humble  900-acre  purchase,  now  north- 
east comer  of  George  H.  Hermann  ISO-acre 
tract,  a  pine  stake  in  the  center  of  a  ra- 
vine from  which  a  cypress  tree  marked  X 
bears  N.  15  deg.  W.  8  feet  distant;  thence 
west  following  a  blazed  line  342%  varas  to 
stake  in  ravine  facing  tree  marked  X,  being 
the  southeast  comer  of  Matthews  24-acre 
tract  out  of  the  northwest  corner  of  said 
John  Brown  Jones  one-third  league:  thence 
north  along  the  east  boundary  line  of 
same,  103  varas,  to  its  northeast  cor- 
ner, a  stake  in  the  south  bank  of  the  San 
Jadnto  river;  thence  down  said  river  with 
its  meanders  to  the  place  of  beginning." 

The  defendants'  answer  contains  plea  of 
not  guilty,  pleas  of  limitation  of  five  and  ten 
years,  and  a  plea  in  reconvention  in  which 
they  allege  that  they  own  the  land  in  fee 
simple,  plead  title  by  limitation  of  five  and 
ten  years,  and  pray  for  recovery  of  title  and 
possession.  They  further  allege  that  the 
south  line  of  the  land  is  located  much  fur- 
th^  south  than  the  line  claimed  by  plaintUf, 
who  owns  the  land  immediately  south  of 
that  in  controversy,  and  they  pray  that  the 
location  of  said  line  be  established  as  claim- 
ed by  them.  The  trial  in  the  court  below 
resulted  in  a  verdict  and  Judgment  in  favor 
of   defendants,    that  plaintiff    take   nothing 


by  his  suit,  and  fixing  the  boundaries  of  the 
land  as  claimed  by  defendants. 

The  evidence  shows  that  the  one-third 
league  survey,  of  which  the  land  In  contro- 
versy is  a  part,  was  patented  to  John  Brown 
Jones  on  February  10,  1846.  This  survey  is 
in  form  a  parallelogram  fronting  on  the  San 
Jacinto  river,  which  forms  its  northern 
boundary.  On  August  26,  1846,  Jones  con- 
veyed to  Joseph  Dunman  292  acres,  the  west 
one-third  of  the  survey,  the  line  dividing  the 
survey  and  segregating  the  292  acres  to  run 
north  and  south  and  parallel  with  the  west 
line  of  the  surv^.  By  deed  dated  August 
6,  1855,  Jones  conveyed  to  Sarah  Goodman 
all  of  the  survey  then  unsold,  being  984 
acres  more  or  less.  On  May  18,  1858,  Sarah 
Goodman  and  husband  conveyed  to  Joseph 
Dunman  a  tract  of  270%  acres  adjoining  the 
292-acre  tract  previously  conveyed  to  him 
by  Jones.  This  279%-acre  tract  began  at 
the  southeast' Corner  of  the  292-acre  tract  on 
the  'south  line  of  the  Jones  survey.  From 
this  comer  the  lines  of  said  tract  ran  north 
5,260  varas;  thence  east  800  varas;  thence 
south  5,260  varas;  and  thence  west  800 
varas  to  the  place  of  beginning.  On  the 
same  day.  May  18, 1858,  Sarah  Goodman  and 
husband  conveyed  to  A.  Bourgeois  the  fol- 
lowing described  tract  of  land:  "Six  hun- 
dred and  two  acres  of  land  out  of  the  third 
of  a  league  originally  granted  to  John  Brown 
Jones,  being  the  remainder  of  said  third  of  a 
league  unsold  at  this  time,  situated  on  the 
west  prong  of  the  San  Jacinto  river,  and 
being  the  tract  upon  which  the  said  party 
of  the  second  part  now  resides,  and  for  more 
particular  identification  reference  is  hereby 
made  to  the  field  notes  of  the  survey."  Tills 
deed  was  witnessed  by  J.  B.  Woodyard  and 
F.  H.  Bond,  and  duly  signed  and  acknowl- 
edged. 

Adelarde  Bourgeois  died  In  1860  or  1861. 
He  left  a  wife  and  a  number  of  children 
surviving  him.  Plaintiff  has  acquired  by 
conveyances  the  interests  of  the  widow  and 
several  of  the  children  of  Adelarde  Bour- 
geois in  the  estate  of  said  Adelarde;  the 
interests  so  acquired  being  seven-ninths  of 
the  estate. 

On  April  11,  1860,  Sarah  Goodman  by  her 
deed  of  general  warranty  conveyed  to  J.  B. 
Woodyard  and  Eliza  Morgan  the  following  de- 
scribed land:  "100  acres  of  land  out  of  the 
John  B.  Jones  headrlght  on  the  west  fork 
of  the  San  Jacinto  river  in  said  county,  said 
100  acres  to  be  taken  out  of  said  tract  wher- 
ever said  parties  of  the  second  part  may 
select,  being  part  of  the  same  premises  con- 
veyed to  Sarah  Goodman  by  deed  from  John 
B.  Jones,  dated  August  6, 1853,  and  recorded 
in  Book  E,  page  488."  J.  B.  Woodyard  con- 
veyed to  John  and  Mary  Thornton  by  deed 
dated  June  29,  1868,  recorded  in  volume  6, 
p.  249,  "the  undivided  half  of  100  acres  in 
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the  Johs  i.  Jones  beadrlght,  said  100  acrea 
to  be  taken  out  of  said  tract  wherever  said 
parties  of  the  second  part  may  select,  it 
being  a  part  of  said  premises  conveyed  to 
Sarah  Goodman  by  deed  from  John  B.  Jones, 
dated  August  6,  1853." 

By  deed  of  date  November  4,  18G9,  Mrs. 
EI  J.  Hogan  (formerly  Eliza  Morgan)  con- 
veyed to  Mrs.  B.  J.  Humble  the  following 
described  tract  of  land:  "The  undivided 
half  of  100  acres  of  land  out  of  the  survey 
orig^ally  granted  to  John  B.  Jones,  said 
100  acres  was  purchased  by  Mrs.  E.  J.  Ho- 
gan and  J.  B.  Woodyard  from  Mrs.  Sarah 
Goodman  by  deed  dated  April  11,  1860,  and 
recorded  in  Harris  County  Records,  Book  W, 
p.  655,  said  deed  allows  said  parties  the 
privilege  of  taking  said  100  acres  where  they 
may  select,  said  100  acres  begins  at  a  post 
oak  stump  with  living  branches  growing 
near  the  ground  from  which  a  forked  mul- 
berry six  inches  diameter  marked  X  north 
65  east  10%  varas  and  a  pine  six  inches  diam- 
eter marked  X  bears  N.  74  degrees  W.  10 
varas,  all  standing  on  the  south  bank  of  the 
San  Jacinto  river;  thence  south  230  varas 
to  a  stake  on  the  north  line  of  Joseph  Dun- 
man's  survey;  thence  east  220  varas  with 
Dunman's  north  line  to  a  stake  from  which 
a  pine  16  Inches  diameter  marked  V  bears 
north  55  degrees  east  4%  varas;  thence 
south  437  varas  with  Dunman's  east  line  to 
a  stake;  thence  east  571  varas  to  a  corner 
in  a  thicket  of  cane,  vines  and  briars; 
thence  north  651  varas  to  a  corner  on  the 
south  bank  of  the  San  Jacinto  river,  bearlhg 
tree  a  birch  20  inches  diameter,  a  white  oak 
10  Inches  diameter  and  an  ash  8  inches  diam- 
eter all  marked  T  facing  the  corner;  thence 
up  San  Jacinto  river  with  all  of  its  meanders 
to  the  beginning." 

On  November  16,  1879,  John  and  Mary 
Thornton  by  their  deed  of  said  date  convey- 
ed to  Mrs.  E.  J.  Humble  an  undivided  50 
acres  out  of  a  100-acre  tract  on  the  J.  B. 
Jones  beadrlght  The  description  of  the  100- 
acre  tract  contained  in  this  deed  is  the  same 
as  that  in  the  deed  from  Mrs.  Hogan  to  Mrs. 
Humble  above  set  out 

Defendants  have  acquired  the  title  of  Mrs. 
Humble  to  the  land  conveyed  to  her  by  these 
deeds. 

Prior  to  and  for  several  years  after  the 
execution  of  the  deed  from  Sarah  Goodman 
to  J.  B.  Woodyard  and  Eliza  Morgan,  J.  B. 
Woodyard  lived  on  the  land  in  controversy 
and  operated  a  terry  across  the  San  Jacinto 
river.  He  was  there  as  early  as  1859,  and 
according  to  the  testimony  of  several  wit- 
nesses as  early  as  1855.  He  built  a  small 
house  on  the  land  and  cultivated  a  few  acres 
which  he  had  inclosed  near  his  house.  He 
lived  there  and  operated  the  ferry  until  1864 
or  1865.  Eliza  Morgan  lived  with  him,  pre- 
sumably as  bis  wife,  and  during  their  Joint 
occupancy  they  claimed  to  own  the  land  un- 
der purchase  from  Sarah  Goodman.  The 
place  was  generally  known  as  the  Woodyard 


place  and  the  Woodyard  ferry  or  crosslns 
for  a  number  of  years.  After  Woodyard 
left  the  place  it  was  occupied  by  a  man  nam- 
ed Roberts,  who  was  there  as  a  tenant  of 
Woodyard.  In  th|a  meantime  it  seems  that 
Eliza  Morgan  had  abandoned  Woodyard  and 
married  Hogan,  and  she  and  her  husband  at- 
tempted to  oust  Roberts.  This  resulted  in 
a  difficulty  in  which  Hogan  was  killed. 
Thornton,  who,  as  before  shown,  purchased 
from  Woodyard,  then  took  possession  of  the 
place  and  operated  the  ferry  for  about  two 
years.  After  the  sale  to  Mrs.  Humble  by 
Thornton  and .  wife  and  Mrs.  Hogan,  the 
ferry  was  operated  by  P.  S.  Humble,  the 
husband  of  Mrs.  E.  J.  Humble.  He  and  his 
family  lived  on  the  place  for  several  years. 
In  addition  to  operating  the  ferry,  he  ran  a 
small  grocery  store  in  a  house  built  by  him 
near  the  ferry.  He  also  cultivated  the  small 
field  which  Woodyard  had  put  in.  After  the 
death  of  Adelarde  Bourgeois,  which  occur- 
red In  1860  or  1861,  his  widow  and  children, 
all  of  whom  became  of  age  before  Woodyard 
and  Mrs.  Hogan  sold  the  place,  lived  for  a 
number  of  years  in  the  neighborhood  of  this 
land,  and  it.  is  improbable  that  they  were 
not  aware  of  the  claim  asserted  by  Wood- 
yard  and  Mrs.  Hogan  and  their  vendees. 
Neither  the  widow  nor  any  of  the  children 
of  Adelarde  Bourgeois  are  shown  to  have 
ever  paid  taxes  on  the  land  or  asserted  any 
claim  thereto.  The  only  testimony  showing 
any  claim  on  the  part  of  Adelarde  Bourgeois 
is  that  of  his  son,  J.  D.  Bourgeois,  who  Is 
now  claiming  an  Interest  In  the  land,  and 
who  says  that  in  1859  when  Woodyard  was 
running  the  ferry  he  needed  some  timbers 
with  which  to  repair  his  ferryboat  and  he 
got  his  (witness')  father,  Adelarde  Bourgeois, 
to  go  with  him  and  select  it;  that  they  got 
the  timber  on  the  land  In  controversy  near 
the  ferry;  that  Woodyard  asked  his  father 
what  he  Intended  to  charge  him  for  It,  and 
his  father  replied  that  he  would  not  charge 
him  anything  tf  he  would  let  his  (Bourgeois') 
children  cross  the  ferry  free;  that  bis  fa- 
ther then  went  home  and  told  witness'  moth> 
er  that  he  had  arranged  for  free  passage 
for  the  children  over  the  Woodyard  ferry. 
The  tax  records  of  Harris  county  show 
that  Adelarde  Bourgeois  rendered  for  taxes 
604  acres  of  laud  in  the  J.  B.  Jones  survey 
fpr  the  years  1858,  1859,  and  1860.  There 
has  been  payment  of  taxes  and  continuous 
active  assertion  of  ownership  by  Mrs.  Hum- 
ble and  those  claiming  under  her  down  to 
and  Including  the  defendants. 

Plaintiff  did  not  know  when  he  purchased 
the  interests  of  the  widow  and  heirs  of  Ade- 
larde Bourgeois  in  the  estate  of  said  Bour> 
geois  that  the  land  In  controversy  belonged 
to  said  estate.  He  had  always  heard  the  land 
Called  the  "Woodyard  tract,"  and  supposed 
up  to  a  short  time  before  this  suit  was  filed 
that  Woodyard  bad  owned  the  land  and  that 
defendants  bad  title  thereto  through  Wood- 
yard. 
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Upon  this  state  of  the  pleadings  and  evi- 
dence the  trial  court  gave  the  jury  the  fol- 
lowing Instructions: 

"You  are  charged  that  the  deed  from  T. 
J.  and  Sarah  Goodman  of  date  May  18,  1858, 
to  Adelaide  Bourgeois,  conveyed  the  title  to 
the  land  In  controversy  to  the  said  Bour- 
geois, and  you  are  instructed  that  plaintiff 
Is  entitled  to  recover  the  land  sued  for,  un- 
less you  find  for  the  defendants  under  the 
Issue  of  a  presumption  of  a  deed  or  release 
to  be  hereinafter  submitted  to  you  In  this 
charge. 

"The  defendants  dalm  title  by  presump- 
tion of  a  deed  In  favor  of  those  under  whom 
they  claim  from  the  heirs  or  assigns  of  Ade- 
larde  Bourgeois  for  said  land,  and  on  this 
issue  you  are  Instructed  aa  follows:  It  is 
not  necessary  that  the  defendants,  Bailey 
and  others,  should  produce  a  record  title  to 
the  land  in  controversy;  but  you  have  a 
right  toi  presume  a  deed  or  release  from  the 
heirs  or  assigns  of  the  said  Adelarde  Bour- 
geois and  In  favor  of  the  said  defendants  or 
those  under  whom  they  claim  title  in  their 
chain  of  conveyance,  so  if  you  believe  from 
the  facts  and  circumstances  in  evidence,  and 
from  a  fair  consideration  of  all  of  the  dr- 
cnmstances  In  the  case  (those  which  the  Jury 
may  believe  repel,  as  well  as  those  whidi 
the  Jury  may  believe  to  favor,  such  presump- 
tion), that  the  circumstances  are  consistent 
with  the  Inference  or  presumption  that  such 
deed  or  release  was  made,  as  claimed  by  the 
defendants,  and  that  in  view  of  all  the  cir- 
cumstances It  is  more  reasonable  that  such 
deed  or  release  was  made,  than  that  it  was 
not,  then  the  jury  are  at  liberty  to  presume 
and  find  that  it  was;  and,  if  the  Jury  decid- 
ing the  Issues  in  favor  of  the  weight  of  the 
evidence  upon  points  to  be  determined  by 
them  do  so  presume  and  find,  they  will  let 
the  verdict  be  for  the  defendants,  on  the  Is- 
sue of  presumption  of  deed  or  release;  but. 
If  the  jury  do  not  so  presume  and  find,  they 
will  let  their  verdict  be  in  favor  of  the  plain- 
tiff on  this  issue." 

The  Jury  are  charged  that  In  considering 
the  matter  of  a  presumption  of  a  deed  or 
release  they  may  consider  all  of  the  facts 
and  circumstances  which  have  been  intro- 
duced bearing  upon  this  matter,  whether  the 
same  be  before  the  land  was  selected  and 
described  in  the  deeds  to  Humble  in  1869  or 
1870  or  after  that  time,  and  that  in  order 
to  support  the  presumption  It  is  necessary 
to  presume  a  deed  or  release  from  the  heirs 
or  assigns  of  the  said  Adelarde  Bourgeois 
since  November  4,  1869. 

In  this  connection,  the  jury  are  further 
charged  that,  In  order  to  authorize  the  jury 
to  presume  or  find  the  existence  of  a  deed 
not  produced,  the  facts  and  circumstances  in 
evidence  must  be  consistent  with  the  execu- 
tion of  such  deed,  and  that  the  presumption 
of  such  a  deed  cannot  arise  where  all  the 
circumstances  are  perfectly  consistent  with 
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the  fact  that  such  deed  was  never  executed. 
"You  are  not  authorized  under  the  evidence 
in  this  case  to  presume  or  find  the  execution 
of  any  deed  or  release  from  Adelarde  Bour- 
geois' heirs  or  assigns  made  dlrectiy  to  the 
defendants  herein,  or  either  of  them." 

[1]  Under  appropriate  assignments  of  er- 
ror the  plaintiff  complains  of  that  portion  of 
the  charge  above  quoted  which  submitted 
the  issue  of  presumption  of  a  deed,  on  the 
ground  that  the  evidence  is  Iqsuiflcient  to 
raise  the  issue  of  a  conveyance  or  release  of 
the  land  in  controversy  by  the  heirs  or  as- 
signs of  Adelarde  Bourgeois  to  J.  B.  Wood- 
yard  or  Eliza  Morgan  or  any  of  defendants' 
predecessors  in  title.  The  doctrine  of  pre- 
sumption of  a  deed  or  of. lawful  orlg;in  of 
title  arising  from  long-continued  active  as- 
sertion of  ownership  shown  to  have  been  ac- 
quiesced In  by  the  apparent  holder  of  the 
titie  la  firmly  established  in  our  Jurisprud- 
ence. The  distinction  betweoi  this  doctrine 
and  that  of  the  conclusive  legal  presump- 
tion of  a  grant  or  deed  based  upon  long-con- 
tinued possession  and  use  is  well  defined. 

In  the  first  case  the  presumption  is  an 
Inference  of  fact  which  may  be  drawn  from 
proof  of  circumstances  which  malte  It  more 
probable  that  a  deed  was  executed  or  titie 
acquired  by  the  possessor,  or  the  person  ac- 
tively asserting  ownership  of  the  property 
for  a  number  of  years,  than  that  such  asser- 
tion of  ownership  was  not  founded  upon  a 
grant  and  had  no  lawful  origin. 

[2]  The  presumption  in  the  latter  case  Is 
an  artificial,  arbitrary  rule  of  law  adopted 
upon  principles  of  public  policy  for  the  pur- 
pose of  quieting  tiUes  and  conserving  the 
peace  and  security  of  society.  This  latter 
doctrine  has  no  application  in  cases  like  the 
one  presented  by  this  record,  and,  in  deter- 
mining the  question  presented  by  the  as- 
signments complaining  of  the  charge  above 
set  out,  we  must  look  to  the  evidence  to  find 
whether  the  circumstances  proven  are  su£a- 
cient  to  authorize  the  conclusion  that  It  Is 
more  probable  that  the  heirs  or  assigns  of 
Adelarde  Bourgeois  executed  a  deed  or  re- 
lease to  the  land  in  controversy  to  defend- 
ants' predecessors  in  title  than  that  no  such 
deed  or  release  was  executed,  and  unless  the 
evidence  authorizes  such  conclusion  the  jury 
could  not  presume  as  a  fact  that  such  deed 
or  release  was  executed.  Taylor  v.  Wat- 
kins,  26  Tex.  690;  Herndon  v.  Vick,  89  Tex. 
471,  35  S.  W.  141. 

We  do  not  think  reasonable  minds  can 
differ  in  the  conclusion  that  the  evidence 
before  set  out  does  not  justify  the  inference 
that  such  deed  or  release  was  executed.  In 
the  first  place,  none  of  the  defendants'  gran- 
tors ever  claimed  titie  under  Bourgeois  or 
his  heirs  or  assigns;  but,  on  the  contrary, 
Woodyard  and  Eliza  Morgan  claimed  under 
the  deed  from  Sarah  Goodman,  and  their 
possession  and  claim  of  titie  and  the  pos- 
session and  aaaertion  of  title  of  ttuix  ven- 
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dees  wore  referable  to  and  nndor  tbe  Good- 
man deed. 

Tbe  deeds  from  Mrs.  Hogan  and  Wood- 
yard  under  wblcb  Mrs.  Humble  acquired  ti- 
tle refer  to  tbe  deed  from  Mrs.  Goodman  as 
tbe  source  of  title  of  tbe  grantors,  and  Mrs. 
Humble's  claim  of  title  was  presumably  un- 
der same  deed.  Tbere  is  notbing  in  tbe  ev- 
idence to  indicate  tbat  any  subseauent  bold- 
er of  tbe  Humble  title  ever  claimed  to  tiave 
title  to  tbe  land  otber  tban  tbat  acquired 
under  Woodyard  and  Mrs.  Hogan  tbrougb 
Mrs.  Humble. 

Two  of  tbe  Bourgeois  beirs  testified  in 
tbls  case  and  claimed  tbat  tbe  land  was  con- 
veyed to  tbeir  fatber  and  was  never  con- 
veyed to  Woodyard  or  to  any  of  defendants' 
predecessors  in  title,  but  was  now  owned 
by  plaintiff  and  tbe  beirs  of  Bourgeois  wbo 
bad  not  conveyed  tbeir  interest  to  plaintiff. 

To  presume  or  infer  tbe  execution  of  a 
deed  from  tbese  beirs  to  any  of  defendants' 
predecessors  in  title  is  to  presume  against 
all  of  tbe  evidence  and  is  inconsistent  wltb 
tbe  claim  of  title  asserted  by  tbose  uod» 
wbom  defendants  claim. 

We  tbink  it  clear  tbat  tbe  acquiescence  of 
A.  in  B.'s  possession  under  a  claim  of  title 
from  C.  would  not  Justify  or  support  tbe  pre- 
sumption of  a  conveyance  from  A.  to  B.  If 
tbere  bad  been  no  conveyance  to  Woodyard 
and  Mrs.  Hogan,  and  no  evidence  tbat  tbeir 
claim  of  title  was  not  under  Bourgeois  or 
bis  beirs,  it  migbt  be  tbat  tbe  evidence  would 
be  sufficient  to  support  tbe  presumption  of 
a  deed  from  or  under  Bourgeois;  but  upon 
tbe  evidence  in  tbia  record  no  sucb  presump- 
tion can  be  sustained. 

In  tbe  case  of  Walker  v.  Caradine,  78  Tex. 
491,  16  S.  W.  32,  tbe  court  say:  "The  pre- 
sumption of  a  grant  wbicb  arises  from  tbe 
long-con  tiaued  possession  and  use  of  real 
property  is  a  presumption  of  fact  and  can 
only  bave  controlling  effect  upon  tbe  title 
wben  all  tbe  circumstances  in  proof  are  con- 
sistent wltb  tbe  grant.  It  is  not  arbitrarily 
indulged  in  favor  of  long  adverse  possession 
merely,  but  sbould  only  be  given  effect  wben 
tbe  circumstances  in  pro>of  in  tbe  particu- 
lar case  are  sufficient  to  induce  tbe  belief 
tbat  a  legal  conveyance  under  wbicb  tbe  pos- 
session has  been  taken  and  beld  bas  been  in 
fact  made." 

In  tbe  case  of  Lumber  Cb.  ▼.  Plnduird,  4 
Tex.  Civ.  App.  671,  23  S.  W.  720,  tbis  court 
beld  tbat,  wben  the  evidence  sbowed  tbat 
tbe  possession  of  land  was  clalnned  under  a 
deed  shown  to  have  been  a  forgery,  the  is- 
sue of  tbe  presumption  of  a  valid  deed  was 
not  raised,  notwithstanding  the  evidence  of 
possession  and  claim  would  have  supported 
sucb  presumption  if  sucb  claim  had  not  been 
referable  to  the  forged  deed. 

In  Poland  v.  Porter,  44  Tex.  Civ.  App.  384, 
98  S.  W.  214,  it  is  held  in  effect  tbat  wben 
it  Is  more  consistent  with  tbe  facts  shown 
by  the  evidence  to  presume  tbat  the  posses- 
sion and  assertion  of  dalm  was  under  deeds 


introduced  in  evidoice  bat  wbfdi  did  not 
show  title,  than  to  presume  that  such  claim 
was  under  a  lost  deed  wblcb  conveyed  tbe 
title,  the  presumption  of  the  existence  of  the 
lost  deed  cannot  be  indulged. 

[3]  We  tbink  tbese  decisions  require  tbe 
holding  tbat  the  evidence  in  this  case  does 
not  raise  the  issue  of  a  conveyance  of  the 
land  in  controversy  by  the  heirs  or  assigns 
of  Bourgeois  to  any  of  defendants'  pred- 
ecessors in  title,  and  therefore  the  assign- 
ments complaining  of  tbe  diarge  on  tbe 
groimd  before  stated  must  be  sustained. 

We  cannot,  however,  agree  with  plaintiff 
in  the  contention  tbat  tbe  trial  court  erred 
in  not  instructing  the  jnty  to  return  a  ver- 
dict in  bis  favor. 

While  tbe  evidence  does  not  raise  the  is- 
sue of  presumption  of  a  deed  submitted  to 
the  jury  by  tbe  charge  of  tbe  court,  it  does 
raise  tbe  issue  of  a  sale  or  contract  of  sale 
by  Sarah  Ooodman  and  her  husband  to  J. 
B.  Woodyard  and  Eliza  Morgan  of  the  100 
acres  described  in  tbe  deed  to  them  by  Sarah 
Ooodman  before  set  out,  made  prior  to  the 
conveyance  to  Bourgeois  of  tbe  602  acres  of 
land  described  in  the  deed  to  blm,  and 
known  to  said  Bourgeois  at  the  time  he  pur- 
chased. Such  sale  or  the  existence  of  such 
contract  of  sale  and  tbe  knowledge  thereof 
by  Bourgeois  at  tbe  time  of  his  purchase 
are  entirely  consistent  with  tbe  facts  shown 
by  tbe  evidence  and  explains  the  apparent 
inconsistency  in  tbe  description  of  the  land 
in  tbe  deed  to  him  by  tbe  Ooodmans. 

If,  as  a  matter  of  fact,  tbe  Goodmans  bad 
prior  to  tbe  execution  of  tbeir  deed  to  'bour- 
geois sold  or  contracted  to  sell  100  acres  of 
the  land  on  tbe  Jones  survey  owned  by  them 
to  Woodyard  and  Mrs.  Morgan,  and  Bour- 
geois knew  of  tbis  sale  or  contract  of  sale, 
tbe  deed  to  him  from  the  Groodmans  was  not 
intended  to  and  did  not  pass  title  to  him 
.to  tbis  100  acres  because  it  was  not  "unsold'' 
at  the  time  said  deed  was  executed. 

Tbe  evidence  authorizes  the  finding  that 
Woodyard  bad  built  a  bouse  upon  tbis  land 
and  was  living  there  with  Mrs.  Morgan,  op- 
erating a  ferry  and  cultivating  a  small  por- 
tion of  tbe  land  at  the  time  and  for  several 
years  prior  to  tbe  conveyance  to  Bourgeois. 
Let  us  suppose  that  wben  Bourgeois  pur- 
chased tbe  land  from  the  Goodmans  and 
took  tbe  deed  from  them  they  said  to  him: 
"We  have  sold  or  have  agreed  to  sell  and 
convey  to  Woodyard  and  Mrs.  Morgan  100 
acres  of  our  land  on  the  Jones  survey  to  be 
selected  by  them.  According  to  our  deeds 
after  deducting  tbls  100  acres  we  bave  a 
balance  of  602  acres,  and  we  wUl  sell  and 
convey  to  you  tbls  602  acres."  If  Bourgeois 
purchased  the  land  and  tbe  deed  was  execut- 
ed by  tbe  Goodmans  and  acc^ted  by  him 
with  this  understanding,  we  think  It  clear 
that  no  title  to  tbe  100  acres  passed  to  bim 
by  said  deed.  Tbe  circumstances  shown  by 
the  evidence  are  amply  sufficient  to  sustain 
the  flndins  tliat  such  sale  or  contract  of  sale 
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bad  been  made  by  the  Ooodmans,  and  that 
Bonrgeois  purchased  the  land  with  knowl- 
edge of  the  existence  of  each  sale  and  the 
right  of  Woodyard  and  Mrs.  Morgan  to  100 
acres  ont  of  the  Goodmans'  land  on  the 
Jones  survey.  The  deed  recites  that  the 
land  conveyed  Is  602  acres,  which  is  within 
2  acres  of  the  amount  that  the  Goodmans 
would  have  owned  In  the  survey  after  de- 
ducting 100  acres  If  the  land  contained  the 
exact  number  of  acres  called  for  in  the  deeds 
under  which  they  claimed.  After  his  pur- 
chase Bourgeois  tn  rendering  his  land  for 
taxes  rendered  it  as  604  acres,  which  was 
the  exact  number  of  acres  conveyed  to  him 
after  deducting  the  100  acres  if  the  number 
of  acres  'stated  la  the  deed  to  Goodman  was 
correct,  thus  Indicating  that,  while  his  deed 
only  called  for  602  acres,  he  understood  that 
it  conveyed  to  him  all  of  the  land  then  owned 
by  the  Goodmans  on  the  Jones  survey  except 
the  100  acres  sold  or  contracted  to  pe  sold 
to  Woodyard  and  Mrs.  Morgan,  and  accord- 
ing to  the  acreage  called  for  in  the  deed  to 
Goodman  he  (Bourgeois)  owned  604  instead 
of  602  acres.  We  think  this  rendition  by 
Bourgeois  is  very  significant  The  year  that 
he  purchased  the  land  and  each  year  there- 
after up  to  the  time  of  his  death  he  'ren- 
dered the  land  as  604  acres.  This,  as  before 
stated,  was  the  exact  number  of  acres  sold 
to  him  if  Woodyard's  100  acres  were  not 
Included  and  the  acreage  called  for  in 
the  deed  to  Goodman  was  correct  The 
fact  that  he  rendered  his  acreage  when 
his  deed  called  for  only  602  acres  indicates 
that  he  understood  that  he  had  bought  all 
of  the  land  except  that  previously  sold,  and 
according  to  the  deeds  to  Goodman  the 
amount  sold  him  was  604  Instead  of  602 
acres  as  recited  in  his  deed.  If  he  estimated 
the  number  of  acres  rendered  for  taxes  by 
him  in  this  way,  it  is  apparent  that  he  un- 
derstood that  the  Woodyard  100  acres  was 
not  included  in  the  deed  to  him;  otherwise 
he  would  have  rendered  704  acres  instead 
of  604. 

[4]  These  circumstances,  taken  In  connec- 
tion with  the  notorious  and  long-continued 
possession  and  claim  of  Woodyard  and  Mrs. 
Morgan  and  those  claiming  under  them  and 
the  acquiescence  of  Bourgeois  and  his  heirs 
in  such  daim,  are  sdfflcient  to  authorise  the 
finding  that  the  conveyance  by  Sarah  Good- 
man, presumably  after  the  death  of  her  hus- 
band, to  Woodyard  and  Mrs.  Morgan  of  100 
acres  of  the  land,  was  in  pursuance  of  a 
sale  or  contract  made  by  Mrs.  Goodman  and 
her  husband  prior  to  their  conveyance  to 
Bourgeois,  and  that  Bourgeois  had  knowl- 
edge of  such  sale  or  contract  of  sale  at  the 
dme  he  purchased,  and  said  100  acres  was 
therefore  not  Included  in  the  deed  to  him. 

If,  upon  another  trial,  the  Jury  should 
find  this  state  of  facts  to  exist,  they  should 


find  for  the  defendants  for  100  acres  of  the 
land. 

The  deed  from  Sarah  Goodman  only  con- 
veyed 100  acres  of  land,  and  defendants  can 
only  recover  that  amount  unless  they  can 
establish  title  by  limitation  or  estoppel  to  a 
larger  acreage. 

[5]  If  their  recovery  be  confined  to  100 
acres,  that  acreage  must  be  taken  out  of 
the  tract  claimed  by  them,  and  they  are  not 
entitled  to  have  it  located  upon  any  other 
portion  of  the  land  sold  to  Bourgeois. 

These  conclusions  render  a  detailed  dis- 
cussion of  the  various  assignments  of  er- 
ror contained  in  plaintiff's  brief  unnecessary. 

For  the  reason  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


HOBRBCHT  et  al.  v.  SAN  ANTONIO  ft  A. 
P.  BY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  15,  1911.    Rehearing  Denied  Dec.  20, 

1911.) 

1.  Nbw  Tsiai.  (I  44*)— Misconduct  of  Jttbt. 

Where,  in  an  action  for  the  death  of  a 
person  struck  by  a  train  at  night,  the  uncon- 
tradicted evidence  showed  that  the  rails  were 
dry,  and  experts  testified  that  the  train  could 
have  been  readily  stopped  within  much  less 
than  100  feet,  the  statement  of  a  Juror  during 
the  deiiberation  of  the  case  that  he  had  been 
a  railroad  fireman,  and  knew  that  rails  were 
wet  at  night,  and  that  the  engineer  could  not 
have  stopped  the  train  any  sooner  than  he  did, 
was  improper,  and,  where  the  statement  affect- 
ed the  verdict  not  only  of  the  juror,  but  of  other 
jurors,  the  refusal  to  grant  a  new  trial  was 
an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  18  80-8S ;   Dec.  Dig.  f  44.*] 

2.  Apfkai.  ard  Erbob  (|  977*)— Rxtlinqs  on 
Application  fob  New  Tbiai.— Rktisw  — 
Abusk  of  Disobetion. 

The  trial  court  has  discretion  in  granting 
or  refusing  a  new  trial,  and,  unless  the  discre- 
tion has  been  abused,  the  court  on  appeal  will 
not  disturb  its  ruling. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8860-886{>;  Dec.  Dig.  | 
977.»] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  Arthur  W.  Seellgson,  Judge. 

Action  by  Amanda  Hobrecht  and  others 
against  the  San  Antonio  ft  Aransas  Pass 
Railway  Company.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.  Reversed  and 
remanded. 

T.  M.  West  and  John  Sdiom,  for  appel- 
lants. Frank  H.  Wash  and  Houston,  Boyle, 
Storey  &  Davis,  for  appellee. 

FLX,  J.  Appellants,  the  widow  and  chil- 
dren of  Alvtn  Hobrecht,  sued  appellee  to  re- 
cover damages  for  the  death  of  the  husband 
and  father,  and  a  trial  by  Jury  resulted  in 
a  verdict  and  Judgment  In  favor  of  appellee. 
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[I]  The  onljr  asstgnment  of  error  presented 
In  the  brief  Is:  "The  court  erred  In  over- 
milug  plaintiffs'  motion  for  a  new  trial  based 
on  the  misconduct  of  C.  B.  Parchman,  one 
of  the  Jurors  trying  this  case,  as  fully  set 
forth  in  plaintiffs'  bill  of  exception  No.  1." 
The  bill  of  exception  contains  a  full  state- 
ment of  all  the  evidence  heard  on  the  trial 
of  the  issue. 

On  the  night  of  October  18,  1908,  Alvin 
Hobrecht  was  run  over  by  a  train  belonging 
to  appellee  at  or  near  a  public  crossing  in 
the  town  of  Elmendorf,  Bexar  county,  Tex., 
and  was  killed.  The  court  submitted  the 
cause  to  the  Jury  on  three  phases  of  negli- 
gence: First,  as  to  the  condition  of  the 
track  being  such  as  to  cause  Hobrecht  to 
stumble  and  fall  and  bring  about  his  death; 
second,  as  to  the  negligence  of  the  engineer 
In  not  using  ordinary  care  in  discovering 
Hobrecht  on  the  track;  and,  third,  as  to 
the  negligence  of  the  engineer  in  not  using 
proper  means  to  prevent  the  catastrophe  aft- 
er discovering  the  peril  of  Hobrecht  Appel- 
lants Introduced  proof  tending  to  show  that 
the  engineer  saw  Hobrecht  when  he  was 
100  feet  distant,  and  that,  with  proper  use 
of  the  means  at  hand,  he  could  have  stopped 
the  engine  in  from  10  to  60  feet.  The  tes- 
timony was  nncontroverted  that  the  track 
was  dry  and  the  train  equipped  with  air 
brakes  and  running  at  the  rate  of  six  or 
eight  miles  an  hour,  the  grade  being  one- 
half  of  \  per  cent;  that  Is,  a  fall  of  six 
inches  in  every  hundred  feet.  The  evidence 
being  as  stated,  when  the  Jury  retired  and 
had  consulted,  it  was  found  that  eight  or 
nine  of  the  Jury  favored  a  verdict  for  ap- 
pellee, among  the  number  being  C.  B.  Parch- 
man. In  the  discussion  among  the  Jurors, 
Wellborn,  who  favored  a  verdict  for  appel- 
lants, contended  that  the  engineer  ought  to 
have  stopped  the  train  after  seeing  Ho- 
brecht, and  Parchman  then  said  that  he  had 
been  a  railroad  fireman,  and  had  experience 
and  knew  that  the  track  was  wet  at  night, 
and  that  the  engineer  could  not  stop  the 
train  any  sooner  than  he  did.  The  state- 
ment was  made  after  a  ballot  had  been  tak- 
en, and  stood  eight  for  appellee  and  four 
for  appellants.  Parchman  admitted  that 
some  of  the  Jurors  called  his  attention  tu 
the  fact  that  the  testimony  showed  that  the 
rails  were  dry,  and  he  told  them  they  could 
not  have  been  dry  at  night  Wellborn,  the 
Jnror  to  whom  Parchman  was  talking,  stat- 
ed that  Parchman  said  the  rails  were  wet, 
and  further  said:  "It  had  considerable  In- 
fluence on  me.  I  held  out  for  the  plaintiff 
in  the  case,  but,  after  I  considered  this  for 
some  time,  I  thought  probably  it  might  have 
something  to  do  with  it  and,  as  I  thought 
he  was  an  experienced  railroad  man,  I 
thought  he  might  be  right  about  it"  Will- 
man,  another  Juror,  testified  that  the  state- 
ment of  Parchman  that  the  track  was  wet 
caused  him  to  change.  He  said:  "Because 
the  case  was  tried  on  a  dry  rail  theory,  and 


this  seemed  to  change  the  case,  seemed  to 
be  different  evidence  in  the  case,  and  caosed 
me  to  consider  the  case  In  a  different  way." 
Another  Juror  stated  that  Parchman  said 
he  had  been  a  fireman;  that  he  knew  by  ex- 
perience that  it  was  impossible  to  stop  a 
train  on  a  downgrade  on  a  wet  ralL  Barnes, 
a  Juror  who  favored  the  appellants,  said  he 
came  right  over  when  be  was  told  Parch- 
man was  an  experienced  railroad  man  and 
heard  his  statement  about  the  track  being 
wet  Parchman  was  told  by  Jurors  that  the 
testimony  was  that  the  rails  were  dry,  and 
he  made  his  statement  to  convince  them  that 
the  rails  were  wet  Ten  of  the  Jnrors  be- 
sides Parchman  practically  agreed  that  he 
asserted,  in  the  face  of  testimony  to  the 
contrary,  that  the  rails  were  wet,  and  three 
or  more  of  the  Jury  were  influenced  to  such 
an  extent  by  his  assertions  that  they  chang- 
ed their  minds  and  decided  in  favor  of  ap- 
pellee. 

It  is  apparent  from  the  statements  made  by 
the  Jurors  that  new  testimony  was  received 
in  the  Jury  room  from  a  Juror  who  was  a  par- 
tisan of  such  a  type  that,  in  the  face  of  the 
charge  of  the  court  on  the  subject  of  discov- 
ered peril,  he  stated  "the  railroad  company 
isn't  liable  at  all  for  a  man  getting  drunk 
tmd  laying  down  on  the  railroad  track  at 
night  and  letting  a  man  run  over  him;" 
and,  further,  "I  believe  the  testimony  was 
the  rails  were  dry,  but  I  know  the  rails 
would  get  wet  at  night"  It  was  uncontra- 
dicted that  his  statements  affected  the  ver- 
dict of  several  Jurymen.  Jurors  ere  sworn 
to  try  a  cause  according  to  the  law  and  evi- 
dence, and  they  have  no  more  right  to  hear 
and  act  upon  the  testimony,  heard  for  the 
first  time  in  the  Jury  room  from  one  of  their 
number  than  they  would  have  to  accept  the 
law  from  one  of  their  number.  The  oath  ob- 
viously forbids  that  any  private  Information 
should  be  given  for  the  first  time  In  the  Jury 
room,  after  the  case  has  been  dosed,  and 
no  opportunity  afforded  the  party  to  whom 
the  evidence  is  antagonistic  to  meet  it  In 
the  early  Texas  Case  of  Green  v.  Hill,  4  Tex. 
465,  the  Supreme  Court  held:  "The  oath  of 
a  Juror  will  not  permit  him  to  find  a  verdict 
on  what  he  may  think  he  knows  of  himself,  be- 
cause then  he  would  be  passing  on  evidence 
known  to  himself,  and  not  to  his  fellow  Jurors. 
If  a  Juror  believes  himself  In  possession  of  a 
knowledge  of  facts  calculated  to  Influence  his 
verdict,  he  should  make  it  known  to  the 
court;  and,  if  sworn  to  give  bis  evidence, 
his  fellow  Jurors  wUl  tinea  have  it  before 
them,  not  as  what  the  Jnror  would  tell  them 
In  the  Jury  room,  but  what  he  had  sworn 
to  on  the  witness  stand.  This  way  of  al- 
lowing Jurors  to  rely  on  their  own  suiqposed 
knowledge  of  facts  or  the  knowledge  of  any 
number  of  them  without  being  given  in  evi- 
dence is  believed  more  frequently  to  occur 
than  it  ought  There  is  danger  of  its  grow- 
ing into  precedent  It  is  especially  wrong  in 
principle,  and  exceedingly  pernicious  In  Its 
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tendency,  as  aflFording  a  pretense  for  disre- 
garding tbe  evidence  and  relying  on  tbelr 
own  supposed  personal  knowledge  of  the 
fact,  discolored  by  passion  and  prejudice, 
and  warped  by  every  variety  of  personal 
feeling."  That  language  applies  with  perti- 
nency and  force  to  the  case  now  under  con- 
sideration when  a  zealous  Juror  makes  an 
expert  witness  of  himself  In  the  privacy  of 
the  Jury  room,  after  all  the  public  evidence 
has  been  heard  and  the  law  of  the  case 
given  by  the  court,  and  flatly  contradicts  the 
evidence  of  witnesses  who  testified,  and  by 
his  claim  of  knowledge  and  experience  su- 
perior to  that  of  the  witnesses  influenced  the 
verdict  of  two  or  more  Jurors,  and  gained 
a  verdict  for  the  defense.  Cases  between  lit- 
igants must  be  tried  In  the  courtroom,  and 
all  the  facts  must  be  heard  there,  and  the 
hearing  of  evidence  from  a  Juror  after  he 
enters  the  Jury  room  to  consider  his  verdict 
would  be  a  dangerous  practice,  which  would 
place  a  litigant  at  the  mercy  of  an  unscrupu- 
lous, prejudiced,  or  overzealous  Juror.  As 
conservatively  sal<}  by  the  Chief  Justice  of 
this  court  in  the  case  of  Yanez  v.  Traction 
Co.,  126  S.  W.  U76:  "It  would  seem  to  be 
Improper  for  a  Juror  to  communicate  any- 
thing to  his  fellow  Jurors  in  the  nature  of 
testimony  concerning  an  issue  of  fact  or  the 
credibility  of  witnesses." 

But  it  is  argued  by  appellee  that  if  the 
Juror  Parchman  merely  expressed  his  belief 
and  convictions  concerning  the  case,  based  on 
his  exi>erience  In  life,  that  was  entirely  prop- 
er. Let  that  be  admitted,  and  still  the  state- 
ments of  the  witness  are  without  the  pale  of 
the  proposition,  for  he  not  only  stated  his 
convictions  that  the  train  could  not  be  stop- 
ped within  100  feet,  when  a  number  of  ex- 
perts had  testified  that  It  could  have  been 
readily  stopped  in  a  much  less  distance,  but 
testified  that  rails  are  always  wet  at  night, 
in  the  face  of  all  the  testimony  to  the  ef- 
fect that  on  the  night  of  the  accident  the 
rails 'were  dry.  The  witnesses,  employes  of 
appellee,  swore  that  the  rails  were  dry.  The 
Juror  testified  in  the  Jury  room,  "I  know 
they  were  wet."  He  could  with  as  much 
propriety  have  stated  that  he  knew  that  the 
headlight  on  the  engine  was  not  burning, 
although  the  witnesses  had  sworn  that  it 
was,  and  given  his  experience  as  a  reason 
for  his  statement  It  may  be  true  that  rails 
always  get  wet  at  night  regardless  of  the 
state  of  the  weather,  but.  If  so,  that  Imowl- 
edge  should  have  been  disclosed  in  the  court- 
room, so  that  appellants  could  have  an  op- 
portunity to  meet  that  line  of  defense.  As 
it  was,  dampness  of  the  rails  was  not  sprung 
as  a  defense  until  the  Jury  were  considering 
their  verdict  One  Jurdr  also  stated  that 
Parchman  not  only  made  a  statement  as  to 
the  rails  being  wet,  but  also  said  "that  he 
had  been  a  locomotive  flreman  for  a  number 
of  years,  and  was  familiar  with  running  and 


operating  locomotives,  and  had  experience  in 
handling  them,  and  knew  the  distance  in 
which  it  could  be  stopped,  and  mentioned 
about  a  wet  rail."  It  may  be  that  Jurors 
should  be  permitted  to  argue  their  convic- 
tions based  on  experience,  but  it  is  a  dan- 
gerous practice  when  a  Juror  puts  aside  the 
testimony  to  the  case  and  sets  up  his  pri- 
vate opinions  in  opposition  to  it  and  one 
that  may  result  in  traps  being  sprung  upon 
litigants  when  they  have  no  opportunity  for 
escape.  The  Juror  might  with  as  much  pro- 
priety, have  concluded  and  stated  from  his 
experience  that  the  rails  of  railroads  are 
oiled  or  soaped  every  night  as  that  they 
become  wet  every  night  from  dew  or  other 
causes. 

[2]  It  is  argued  that  although  the  miscon- 
duct was  material — that  is,  may  have  affect- 
ed the  verdict — ^the  statute  lodges  in  the 
trial  Judge  the  discretion  of  granting  or  re- 
fusing a  new  trial  and  that  this  court  can 
only  review  a  decision  under  such  circum- 
stances, when  it  is  satisfied  from  the  evi- 
dence that  the  district  court  abused  its  dis- 
cretion. That  Is  the  rule  enunciated  by  this 
court  Foley  v.  Northrup,  47  Tex.  Civ.  App. 
277,  105  S.  W.  229.  But  the  converse  is  true, 
and,  when  this  court  becomes  convinced  that 
the  evidence  shows  that  a  sound  and  fair 
discretion  has  not  been  exercised,  it  has 
iwwer  to  reverse  the  decision  of  the  trial 
Judge,  and  will  not  hesitate  to  exercise  such 
power.  .The  evidrace  Is  convincing  to  this 
court  that  Parchman  based  his  verdict  hot 
on  the  testimony  of  the  witnesses,  but  on 
knowledge  that  he  claimed  to  have,  which 
was  absolutely  contradictory  of  the  testi- 
mony beard  in  open  court,  and  which  testi- 
mony he  persuasively  Impressed  upon  the 
minds  of  other  Jurors  to  such  an  extent  as 
to  cause  them  to  change  their  minds.  All  of 
the  testimony  sustains  these  conclusions. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 


KELLER  V.  KELLER. 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 

Nov.  22,  1911.    Rehearing  Denied  Dec.  SO, 

1911.) 

1.  JtTDOimrT  (I  148*)— DrarAtTLT— Vacation- 
Excuses. 

In  order  to  obtain  the  vacation  of  a  Judg- 
ment entered  against  plaintiff  in  a  prior  action 
by  default,  she  was  bound  to  show  that  she 
had  been  prevented  by  the  fraudulent  act  of 
the  adverse  party,  without  fault  or  negligence 
on  her  part  from  making  her  defense  to  the 
suit  and  that  she  bad  a  good  legal  or  equitable 
defense  to  the  original  demand. 

(Ed.   Note.— For  other  cases,  see  Jndgment, 
Cent  Dig.  a  269-291 ;   Dec.  Dig.  |  143.*] 

2.  JuDOMKNT  ({  162»)— Default— Vaoaoton— 
Evidence. 

In  a  suit  to  vacate  a  default  Judgment; 
evidence  held  to  sustain  a  finding  that  plaintiff 
had  knowledge  of  the  suit  in  time  to  have  de- 
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fended  the  same,  and,  not  having  done  so  by 
reason  of  her  own  negligence,  was  not  entitled 
to  a  vacation  thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  if  S1&-S22 ;    Dec.  Dig.  f  162.*] 

3.  TBUsn  (|  8»»)— BBsmcTiRo  Tbuot— Pat- 

MKNT  or  HONBT— BviDKNCn. 

BMdenoe  held  to  warrant  a  finding  that  de- 
fendant made  the  payments  of  purchase  price 
for  certain  real  estate  in  question,  the  title  to 
which  was  conveyed  to  plaintiff,  and  that  de- 
fendant was  therefore  entitled  to  a  decree  de- 
claring him  the  owner  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  134-187;    Dec.  Dig.  {  89.*] 

4.  TbCSTS     (I    89*)— RSSTOLTIRO    TBTJBT— BVI- 
DENCB— DEOBBaC   OT  PbOOF. 

Tbe  rule  that,  in  order  to  show  that  a 
deed,  absolute  on  its  face,  is  intended  as  a 
trust,  the  testimony  of  more  than  one  witness  is 
required  obtains  only  in  cases  where  it  is  sought 
to  establish  a  trust  by  proving  the  declaration 
of  a  deceased  trustee  or  when  the  trustee  is  tes- 
tifying to  the  trust  in  his  own  interest. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  134-137 ;   Dec.  Dig.  f  89.*] 

5.  Tbtjsts  (I  134»)— TBU8T  Pbopebtt— Aoqui- 
BiTioN  OF  Homestead  bt  Tbustee. 

Homestead  rights  cannot  be  created  in 
real  estate  in  favor  of  a  trustee  as  against  the 
cestui  que  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  177;   Dec.  Dig.  f  134.»] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  Arthur  W.  Seellgson,  Judge. 

Action  by  Nettle  Keller  against  Marshall 
Keller.  To  set  aside  a  judgment  in  a  former 
action.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Leonard  Brown  and  Jas.  W.  Brown,  for 
appellant  Carlos  Bee  and  C.  C.  Todd,  for 
appellee. 

FLY,  J.  On  September  11,  1909.  appellee 
filed  an  action  of  trespass  to  try  title  to  cer- 
tain real  estate  In  the  city  of  San  Antonio 
against  the  appellant,  his  mother,  and  on 
June  1,  1910,  obtained  a  Judgment  by  default 
against  her  for  the  land.  On  October  24, 
1910,  appellant  Instituted  this  suit  to  set 
aside  the  judgment  in  the  former  suit  Ap- 
pellant claimed  the  land  as  hers,  alleging 
that  the  different  lots  were  conveyed  to  her 
at  different  times  by  different  parties.  She 
alleged  that  the  citation  was  not  read  to  her 
by  the  ofllcer  serving  it,  nor  did  he  explain 
it  to  her;  that  she  was  old  and  ignorant, 
not  knowing  how  to  read  or  write,  and  did 
not  know  what  the  citation  was,  but  thought 
it  an  advertisement  and  put  it  aside  without 
giving  it  further  thought;  that  her  son  Mar- 
shall was  living  with  her  at  the  time,  and 
that  she  was  doing  his  washing  and  ironing 
and  cooking;  and  that  he  never  intimated  to 
her  at  any  time  ttiat  he  had  filed  suit  against 
her,  although  she  talked  with  him  every- 
day. She  further  alleged  that  in  December, 
1909,  while  cleaning  up  her  room,  she  found 
the  citation,  which  she  requested  her  daugh- 
ter to  read  to  her;    that  the  daughter  read 


it  <tnd  said  it  was  a  letter  from  lawyers, 
which  stated  that  MarstiaU  had  paid  her  $4,- 
000  to  buy  the  property,  and  that  they  want- 
ed her  to  come  down  and  see  about  it;  that 
she  then  asked  her  son,  Marsliall,  why  he 
had  told  ills  lawyers  that  he  had  given  her  the 
money  to  buy  property,  and  why  he  had  sent 
the  paper  there,  and  he  told  her  he  had  not 
sent  any  man  with  the  paper.  She  denied 
that  the  money  bad  been  paid  het  by  ap- 
pellee, and  Uuit  the  title  to  the  land  was 
placed  in  her  until  he  should  demand  a 
transfer.  The  court  held  that  the  land  be- 
longed to  appellee;  that  appellant,  although 
unable  to  read  and  write,  was  not  prevented 
from  answering  in  the  former  suit  by  the 
fraud  or  deceit  of  appellee;  and  that  she 
presented  no  valid  defense  to  his  action. 

[1]  In  order  to  obtain  the  relief  sought  by 
appellant,  it  devolved  upon  her  to  show,  first, 
that  she  had  beoi  prevented  by  the  fraudu- 
lent act  of  the  adverse  party,  without  fault 
or  negligence  on  her  part,  from  making  her 
defense  to  his  suit;  and,  second,  that  she 
had  a  good  defense,  legal  or  equitable,  to  the 
original  demand.  Moore  v.  Snowball,  98  Tex. 
16,  81  S.  W.  6,  66  L.  B.  A.  745,  107  Am.  St 
Bep.  596.  The  first  matter  to  be  Inquired  in- 
to was  as  to  the  right  of  appellant  to  reopen 
the  case,  and  when  it  was  ascertained  that 
appellant  had  not  been  prevented  by  the  fraud 
or  deceit  of  appellee  from  making  her  de- 
fense, but  tliat  she  had  n^llgently  failed 
to  present  the  same,  the  court,  with  propri- 
ety, might  have  refused  to  hear  any  testi- 
mony as  to  the  merits  of  the  case,  but  the 
court  not  only  heard  all  the  testimony  as  to 
the  alleged  fraud  of  apptilee,  but  gave  ap- 
pellant as  full  a  hearing  on  the  merits  of 
the  case  as  she  could  have  obtained  at  the 
original  trial  of  the  cause.  The  rule,  as  givoi 
by  Judge  Story  in  regard  to  such  matters, 
is  copied  in  Taylor  v.  Fore,  42  Tex.  256: 
"But  where  there  was  a  decided  fraud  In 
the  proceedings  by  which  the  judgment  was 
obtained,  as  by  putting  in  testimony  which 
the  party  believed  to  be  false,  by  giving  no 
notice  of  the  suit,  or  one  calculated  to  mis- 
lead the  defendant,  and  thus  deprive  him  of 
an  opportunity  to  be  heard  in  the  trial  at 
law,  or  in  any  similar  mode  making  the  trial 
at  law  fictitious  or  fallacious,  and  also  where 
the  defendant  at  law,  through  accident  or 
mistake,  and  without  default  in  the  proper 
degree  of  watchfulness  and  care  required  of 
careful  men  in  their  own  cases  of  equal  im- 
portance, fails  to  present  liis  defense  fully, 
courts  of  equity  will  in  their  discretion  grant 
relief  by  re-examining  the  case  upon  its  mer- 
its. *  •  •  "  It  is  said  In  Ham  v.  Phelps, 
65  Tex.  592:  "To  entitle  appellants  to  the 
relief  sought,  it  is  necessary  that  they  should 
show  that  they  were  prevented  from  urging 
against  the  judgment  of  which  they  com- 
plain objections  which  would,  or  ought  to, 
have  prevented  its  rendition,  and  that  this 
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prerentloii  resulted  from  fraud,  accident,  or 
tbe  act  of  tbe  adverse  party  witboat  fault 
or  negligence  on  tbeir  part."  In  tbe  case  of 
Jobnson  t.  Templeton,  60  Ter.  238,  It  Is 
stated:  "Belief  will  not  be  granted  unless 
tbe  party  seeking  It  can  show. clearly  to  tbe 
satisftictlon  of  tbe  cbancellor  tbat  he  has  a 
good  defense  to  the  action,  which  be  was 
prevented  from  making  by  fraud,  accident, 
or  tbe  acts  of  tbe  opposite  party,  wholly  un- 
mixed with  any  fault  or  negligence  on  bis 
part  He  must  be  able  to  impeach  the  Jus- 
tice and  equity  of  tbe  yerdict  and  Judgment 
of  which  he  complains,  and  to  manifest  to 
the  court  tbat  there  is  good  ground  to  sup- 
pose tbat  a  different  result  will  be  attained 
by  a  new  trial."  In  Moore  t.  Snowball,  here- 
in cited,  it  is  held:  "Tbe  only  methods 
known  to  our  law  by  which  the  former  Judg- 
ment could  lawfully  be  set  aside  were  (1)  a 
motion  for  a  new  trial  during  the  term;  (2) 
appeal,  or  writ  of  error;  and  (3)  by  an  orig- 
inal proceeding  in  tbe  court  in  which  the 
Judgment  was  rendered  for  a  new  trial  of 
the  case,  alleging  the  ground  of  recovery, 
and  tbat  without  fault  they  were  prevented 
from  presenting  it  to  tbe  court  at  the  triaL" 
Guided  by  these  rules,  we  will  proceed  to 
consider  the  points  raised. 

[2]  The  flrst  assignment  of  error  attacks 
the  finding  of  the  Judge  to  the  efTect  that 
appellant  laid  aside  the  citation,  and  in 
about  three  weeks  had  her  daughter  read 
It  to  her,  and  afterwards  that  she  discussed 
the  case  with  other  witnesses  before  and 
after  the  Judgment,  on  tbe  ground  that  the 
finding  is  not  supported  by  tbe  evidence.  No 
attempt  is  made  to  show  that  the  finding  was 
not  correct  by  any  statement  made  under 
tbe  assignment  As  a  statement  only  cer- 
tain testimony  of  Nettie  Keller  and  her 
daughter,  Mary  Fields,  is  quoted.  It  is  not 
stated  there  was  no  other  testimony  on  the 
points  Involved,  perhaps  for  tbe  suflldent 
reason  tbat  there  was  other  testimony,  which 
the  Judge  had  tbe  right  and  authority  to 
receive  in  preference  to  tbe  testimony  of  ap- 
pellant and  her  daughter.  Appellee  swore 
that  he  told  bis  mother  tbat  the  suit  was 
pending,  and  that  be  requested  his  attorney 
to  write  her  a  letter  about  It  The  attorney 
testified  that  he  wrote  the  letter.  Mary 
Fields  testified  that  she  read  the  citation. 
Whether  three  weeks  or  three  days  after 
it  was  delivered  was  immaterial.  Ben  Wil- 
son swore  tliat  appellant  knew  of  the  pen- 
dency of  the  suit  Oertrude  Jones,  a  daugb- 
tefc  of  appellant  swore  that  her  mother  told 
her  tbat  appellee  bad  "put  tbe  property  in 
court"  Annie  Harris  swore  that  she  asked 
appellant  to  fix  a  hydrant  and  she  replied 
tbat  "site  wouldn't  spend  another  nickel  on 
tbe  place  nntB  she  found  out  how  the  suit 
was  going  to  come  out"  und  tbat  appellee 
bad  sued  them.  The  evidence  sustained  tbe 
finding  of  tbe  court 


[S]  The  second  assignment  of  error  assails 
the  finding  of  tbe  court  that  appellee  was 
the  main  support  of  the  fiimily,  and  that  tbe 
earnings  of  the  other  members  of  the  family 
were  not  more  than  sufficient  to  support 
them,  because  tbeevidoice  showed  "that  Net- 
tle Keller  and  her  daughter  operated  a 
laundry,  rented  rooms,  kept  boarders,  and 
raised  and  boarded  Marshall  from  childhood, 
and  washed  for  him  after  he  attained  bis 
majority  and  was  able  to  contribute  to  the 
support  of  tbe  family."  To  sustain  tbe  con- 
tention, tbe  testimony  of  appellant  that  she 
had  made  the  payments  on  the  land,  and  of 
Mary  Fields  that  they  had  kept  a  laundry  and 
boarding  house,  and  of  J.  C.  Meredith  that 
appellant  had  told  him  that  she  had  boarders 
is  copied.  Appellee  swore  that  he  made  all 
of  the  payments  on  the  land,  and  that  bis 
mother  and  sister  used  what  they  made  on 
themselves.  Other  witnesses  corroborated 
him,  and  the  Judge  exercised  bis  right  of 
crediting  the  statements  of  appellee's  wit- 
nesses rather  than  those  of  appellant  Such 
being  the  case,  this  court  cannot  disturb  tbe 
finding. 

The  third  assignment  of  error  is  far  from 
being  a  model,  as  it  is  incumbered  and 
weighted  down  with  a  long  statement  as  to 
the  facts,  but  the  first  part  of  it  suflBciently 
assails  the  action  of  the  court  in  finding  that 
although  all  of  the  property  was  conveyed  to 
Nettle  Keller,  it  was  with  the  understanding 
that>  it  should  be  held  for  appellee,  to  be 
transferred  to  him  on  demand,  and  that  the 
whole  of  the  purchase  money  was  paid  by  ap- 
pellee. Appellee  swore  to  facts  sufSdent  to 
support  the  finding  of  the  trial  Judge,  and 
those  facts  formed  a  sufficient  basis  for  the 
finding.  His  testimony  was  corroborated 
and  upheld  by  other  facts  and  circumstances. 

[4]  Although  it  was  at  one  time  held  in 
this  state  (Moreland  v.  Barnhart  44  Tex. 
275)  tbat  in  order  to  show  tbat  a  deed,  ab- 
solute on  its  face,  is  intended  as  a  trust,  the 
testimony  of  more  than  one  witness  is  re- 
quired, tbat  rule  does  not  now  obtain  ex- 
cept in  cases  in  which  it  is  sought  to  estab- 
lish a  trust  by  proving  the  declaration  of  a 
deceased  trustee,  or  the  trustee  is  testifying 
to  the  trust  in  bis  own  Interest  It  is  so 
held  in  Pierce  v.  Fort  60  Tex.  464,  one  of 
the  cases  cited  by  appellant  Appellee  did 
not  testify  to  any  declarations  of  a  deceased 
person,  and  neither  was  he  a  trustee.  In 
tbe  case  of  American  Freehold  Land  Co. 'v. 
Pace,  23  Tex.  Civ.  App.  222,  66  S.  W,  3T7, 
decided  by  the  Court  of  Civil  Appeals  of  the 
Third  District  in  which  a  writ  of  error  was 
refused,  it  was  held :  "Tbe  two  witness  rule, 
or  tbe  one  with  corroborating  circumstances, 
which  prevails  in  some  of  tbe  states  in  cas- 
es of  this  character,  does  not  exist  in  thi-s 
state,  except  in  case  of  tbe  character  men- 
tioned in  Muckelroy  v.  House  [21  Tex.  Civ. 
App.  673]  52  S.  W.  1039.  Such  a  rule,  we 
think,  has  no  foundation   in   principle,    for 
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If  the  evidence  la  of  euch  a  character,  wheth- 
er It  comes  from  one  or  many  witnesses,  as 
to  satisfy  the  conscience  of  the  court  that  Its 
equitable  relief  should  be  administered,  no 
hesitancy  should  be  felt  In  applying  the  prin- 
ciples that  would  govern  the  particular  case. 
It  would  be  a  singular  proposition  to  an- 
nonnce  that  the  law  more  sacredly  guards 
and  protects  the  property  of  the  citizen  than 
it  does  his  life;  yet  an  admission  of  the 
Insistence  of  appellant  would  necessarily  lead 
to  the  conclusion  that  life  or  liberty  could  be 
lost  on  less  evidence  than  would  be  required 
to  deprive  him  of  an  apparent  right  in  prop- 
erty." The  case  of  Ingenhuett  v.  Hunt,  16 
Tex.  Glv.  App.  248,  39  S.  W.  310,  decided  by 
this  court,  is  not  in  conflict  with  the  rule  an- 
nounced, but  it  cited  and  followed  the  case 
of  Pierce  v.  Fort,  herein  cited. 

As  hereinbefore  stated,  however,  there  was 
a  failure  to  prove  that  appellant  was  pre- 
vented by  the  fraud  or  deceit  of  appellee 
from  making  her  defense  on  the  original 
trial,  but  the  evidence  shows  that  she  was 
guilty  of  inexcusable  negligence  and  care- 
lessness as  to  her  rights  that  her  ignorance 
was  not  responsible  for,  and  for  which  it 
could  not  atone.  Although  great  stress  Is 
placed  upon  the  age,  ignorance,  and  previous 
conditions  of  servitude  of  appellant,  these 
things  could  not  excuse  the  utter  neglect  of 
matters  pertaining  to  her  business,  especial- 
ly as  she  had  the  counsels  of  her  educated 
daughter,  who  told  her  sufficient  to  put  ,her 
upon  notice.  The  evidence  clearly  indicates 
that  she  knew  that  her  son  was  suing  her 
for  the  property,  and,  unless  she  was  pre- 
vented  from  attending  the  trial  by  the  artifice, 
deceit,  or  fraud  of  appellee,  she  has  no 
ground  of  complaint     Appellee  swore  that 


be  told  his  mother  of  the  pending  snlt,  that, 
when  she  asked  him  about  the  ^,000  named 
in  the  clUtion,  he  said :  "WeU,  I  didn't  pay 
no  ^,000  at  alL  Tell  it  to  the  court"  He 
did  this  to  prevent  a  row.  It  did  not  de- 
ceive appellant,  for  she,  time  and  again,  aft- 
erwards spoke  of  the  pendency  of  the  snlt  It 
is  true  that  he  was  her  son,  and  that  under 
ordinary  drcnmstances  she  could  rely  upon 
his  loyalty,  but  at  that  time  th^  were  not 
on  such  confidential  terms  as  to  give  his 
statement  that  be  did  not  pay  $4,000  sufii- 
cient  force  to  set  aside  the  notice  given  by 
the  citation.  A  Judgment  should  not  be  set 
aside  on  su<di  facts.  Heath  v.  Fraley,  50 
Tex.  209;  Myers  v.  Pickett,  81  Tex.  K,  18 
S.  W.  643.  White  v.  Powell,  38  Tex.  Ulv. 
App.  38,  84  S.  W.  836.  As  hereinbefore  stat- 
ed, the  court  could  have  refused  to  go  fur- 
ther than  an  investigation  of  the  issue  of 
fraud  when  it  was  ascertained  that  the 
charge  of  fraud  had  not  been  sustained. 
The  court,  however,  gave  appellant  the  bene- 
fit of  a  trial  upon  the  merits,  and  she  would 
have  had  nothing  more  if  she  had  been  pres- 
ent at  the  first  trial  and  presented  her  de- 
fenses. 

[S]  If  appellee  paid  for  the  first  piece  of 
property,  which  afterwards  became  the  home 
of  himself,  mother,  and  sister,  and  It  was 
conveyed  to  his  mother  through  her  procure- 
ment, but  she  afterwards  recognized  the 
trust,  no  question  of  homestead  could  arise 
in  the  case.  Homestead  rights  cannot  be  cre- 
ated in  favor  of  a  trustee  as  against  the 
cestui  que  trust 

We  have  considered  all  of  the  assignments 
of  error,  and  find  that  none  of  them  ahonld 
be  sustained,  and  therefore  the  judgment 
should  be  affirmed. 
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CHBMICAIi  CO.  V.  SHIELDS,  Cirealt 

Judge,  et  al. 

(Supreme  Court  of  Missouri.     Not.  14,  1911. 

Bdiearinc  Denied  Nov.  27,  1011.) 

1.  PxoEiBinoii  (I  26*)— Pkeadiitgs— MonoH 

FOR  JUOOMKNT— E^TEOT. 

A  motion  for  Judgment  on  the  pleadings,  in 

groliibition  against  a  circuit  judge  to  prevent 
Im  from  enforcing  a  judgment,  concedes  all  the 
fkcts  well  pleaded  In  tae  return. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dec.  Dig.  I  26.*] 

2.  Pbohibition    (I  3*)  —  DrrEBinNATioH   or 
Jurisdiction— Keukdt  bt  Appeal. 

Where  the  Jurisdiction  of  a  court  to  de- 
termine a  case  rests  on  facts,  the  Supreme 
Court  will  not  by  prohibition  preclude  the  in- 
ferior court  from  determining  its  jurisdiction 
from  the  facts,  and  after  it  has  determined  it 
the  Supreme  Court  will  not  interfere,  as  anjr 
error  can  be  corrected  by  appeal. 

[E^.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  ||  4-19;  Dec.  Dig.  |  3.*] 
S.  Justices  of  the  Peace  (i  141*>— Appeal 

—Jurisdiction  of  Cibcuit  Court. 

The  jurisdiction  of  the  circuit  court  on  ap- 
peal from  a  justice's  court  is  dependent  on  the 
jurisdiction  of  the  justice's  court;  and  the  cir- 
cuit court  may  determine  its  own  jurisdiction, 
where  it  rests  on  facts. 

[Eld.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  472;  Dec.  Dig.  |  141.*] 

4.  PBOBiBinoR  (i  6*)— Final  Judohknt. 

A  judgment  of  the  Court  of  Appeals,  which 
adjudges,  within  its  jurisdiction,  that  the  return 
of  service  of  process  on  a  foreign  corj^ration, 
and  the  facts  proved,  showed  that  the  trial  court 
acquired  jurisdiction  over  the  corporation,  ia 
res  judicata,  and  bars  prohibition  to  prohibit 
the  enforcement  of  a  judgment  against  the  for- 
eign corporation  for  want  of  jurisdiction  over  it. 
[E!d.  Note. — For  other  cases,  see  Prohibition, 
Dec.  Dig.  f  5.*] 

In  Banc.  Application  for  writ  of  prohibi- 
tion by  tbe  State,  at  the  relation  of  tbe 
American  Pigment  &  Chemical  Company, 
against  George  H.  Shields,  Judge  of  the  Cir- 
cuit Court  of  the  City  of  St  Louis,  and  an- 
other.   Denied. 

See^  also,  KM)  Mo.  App.  251,  180  8.  W.  144. 

Henry  W.  Femmer  and  Jas.  T.  Roberts, 
for  relator.   Jamison  &  Thomas,  for  resiwnd- 

ents. 

GRAVES,  J.  Relator  applied  for  a  writ 
of  prohibition  against  the  Judge  of  Division 
No.  9,  of  the  circuit  court  of  the  city  of  St 
Louis.  The  purpose  was  to  prohibit  said 
Jndge  from  enforcing  a  Judgment  rendered 
therein  in  a  case  of  Harry  W.  Stegall  v. 
American  Pigment  &  Chemical  Company,  the 
relator  herein.  The  Stegall  suit  was  flr^t 
Instituted  In  one  of  the  Justice's  courts  of  the 
dty  of  St  Louis  and  from  thence  taken  to 
the  circuit  court.  This  is  as  far  as  we  are 
informed  by  the  petition  for  the  writ  of  pro- 
hibition. The  relator  in  this  suit  (the  de- 
fendant in  that  suit)  had  challenged  the  Jur- 
isdiction of  the  Justice  of  tbe  peace  over  its 
person.    There  were  two  principal  grounds 


assigned:  (1)  Tliat  the  return  of  the  special 
constable  was  insufficient  to  confer  Jurisdic- 
tion; and  (2)  that  tbe  defendant  was  a  non- 
resident corporation,  and  was  doing  no  busi- 
ness in  this  state. 

[1]  We  shall  not  go  farther  into  tbe  peti- 
tion of  the  relator  in  the  present  suit  be- 
canse  a  foil  and  complete  return  has  been 
made  by  the  respondent  Judge  Shields,  and 
the  cause  is  submitted  upon  a  motion  for 
Judgment 'on  the  pleadings.  This  kind  of  a 
motion  in  law  concedes  all  of  the  facts  which 
are  wdl  pleaded  in  the  return.  We  are 
therefore  more  concerned  in  the  facts  found 
In  the  return.  The  return  presents  altogeth- 
er a  different  case  from  that  presented  by 
the  petition.  From  the  return,  it  appears 
that  the  circuit  court  heard  evidence  on  the 
question  of  fact  as  to  whether  or  not  this 
relator  (defendant  In  the  other  suit)  was 
actually  doing  business  in  this  state  at  the 
time  of  service.  It  further  appears  from  the 
return  that  relator  in  that  case  always 
appeared  specially  and  raised  the  question  of 
Jurisdiction  throughout;  that  when  the  mo- 
tion going  to  the  Jurisdiction  was  ruled  ad- 
versely by  the  circuit  court  relator  refused  to 
appear  to  the  merits,  and  the  cause  was  beard 
and  Judgment  entered  for  1237.82  against 
this  relator.  The  return  further  shows  that 
from  this  Judgment  tbe  relator  in  this  case 
(defendant  in  that  case)  sued  out  a  writ  of 
error  to  tbe  St  Louis  Court  of  Appeals,  and 
that  court  after  a  full  consideration,  affirm- 
ed the  Judgment  nisi.  See  150  Mo.  App.  251, 
130  S.  W.  144.  The  application  made  to  this 
court  withheld  tbe  determinative  facts  of 
the  case.  The  last  amended  return  upon 
which  Judgment  was  entered  In  tbe  circuit 
court  was  not  set  ont  in  tbe  petition,  but  an- 
other and  different  section.  The  fact  that  a 
writ  of  error  was  sued  out  was  not  set  out 
To  read  the  petition  for  our  writ,  and  then 
read  the  return,  one  would  not  take  the  two 
causes  therein  to  be  tbe  same  case.  The 
facts  of  the  return  being  undenied,  and  in 
law  admitted  by  the  motion  for  Judgment, 
we  will  adjudge  tbe  case  here  upon  those 
facts.    This  sufficiently  states  tbe  case. 

1.  Our  preliminary  rule  in  prohibition  in 
this  case  should  be  quashed  for  at  least  two 
reasons.    These  we  take  in  order. 

[2]  In  tbe  first  place,  where  the  Jurisdic- 
tion of  a  court  to  hear  and  determine  a  case 
rests  upon  facts,  this  court  will  not,  by  its 
writ  of  prohibition,  preclude  such  court  from 
determining  its  Jurisdiction  from  the  facts, 
and  after  it  has  determined  its  Jurisdiction 
from  the  facts  will  not  Interfere,  for  the  rea- 
son that  such  matter  then  becomes  mere 
error,  and  can  be  reached  by  appeal.  An  in- 
ferior court  has  as  much  right  to  determine 
the  facts  going  to  its  Jurisdiction  as  It  has 
to  determine  any  other  facts  in  the  progress 
of  tbe  case.     In  tbe  case  at  bar,  both  the 
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Justice's  court  and  the  circuit  court  passed 
upon  ttie  facts  going  to  tlie  Jurisdiction  of 
tlie  Justice  of  tbe  peace.  We  are  not  without 
autliority  upon  this  question  in  ttiis  state. 
Coleman  t.  Dalton,  71  Mo.  App.,  loc.  dt  24; 
State  ex  lel.  Crouse  v.  MlUs,  Judge,  231  Mo. 
493,  133  S.  W.,  loc.  dt  24. 

In  tlie  latter  case  we  quoted  at  length 
from  the  Coleman  Case,  supra,  and  indorsed 
tbe  doctrine  therein  announced  by  Oill,  J. 
We  there  said:  "Where  tbe  Jurisdiction  of 
the  probate  court  is  dependent  upon  the  fact 
of  the  person  being  within  the  territorial 
Jurisdiction  of  the  court,  a  writ  of  prohibi- 
tion will  not  lie  to  prevent  the  probate  court 
from  investigating  the  necessary  facts  to  de- 
termine its  own  Jurisdiction,  nor  could  pro- 
hibition be  granted  to  prevent  an  entry  of 
the  court's  Judgment,  whether  that  Judgment 
be  right  or  wrong,  as  to  the  Jurisdiction  over 
tbe  person.  In  other  words,  if  the  law  de- 
termines tbe  right  of  a  court  to  entertain  or 
not  entertain  Jurisdiction  of  a  case,  then  pro- 
hibition will  lie;  but,  if  Jurisdiction  is  con- 
tingent upon  facts,  unless  such  facts  be  ad- 
mitted and  not  disputed,  tbe  lower  court  has 
the  right  to  determine  its  Jurisdiction  from 
the  facts  before  it  To  my  mind,  there  is  no 
clearer  statement  of  tbe  law  upon  this  point 
than  that  made  by  Gill,  J.,  in  Coleman  v. 
Dalton,  71  Mo.  App.,  loc  cit  24.  The  writer, 
as  counsel,  lost  that  case,  but  appreciates  tbe 
force  of  the  opinion  on  the  question  of  Juris- 
diction of  probate  courts." 

Further  on  in  the  Crouse  Case,  we  said: 
"But  there  is  yet  another  matter  which,  to 
our  mind,  settles  this  point  of  Jurisdiction 
over  the  person.  The  relator,  Mrs.  Crouse, 
after  the  entry  of  Judgment,  filed  her  motion 
to  vacate  and  set  aside  the  Judgment  enter- 
ed, on  the  ground,  among  others,  'that  the 
court  did  not  liave  Jurisdiction  over  her  per- 
son and  estate  at  the  time  said  judgment 
and  appointment  was  made  and  entered,  in 
that  she  was  not  in  tbe  county  of  St.  Louis, 
within  tbe  meaning  of  the  laws  of  Missouri, 
relating  to  insane  persons,  at  or  prior  to  the 
time  the  court  caused  the  facts  to  be  inquir- 
ed into.'  The  probate  record  filed  here  as  a 
part  of  respondents'  return  in  this  case 
shows  that  this  motion  was  tried  upon  evi- 
dence, and  for  the  second  time  the  probate 
court  passed  upon  the  fact  of  its  Jurisdiction 
over  tbe  person.  From  this  Judgment,  an 
appeal  was  taken,  first,  to  the  circuit  court, 
and  then  to  the  St  Louis  Court  of  Appeals, 
with  tbe  result  as  set  forth  In  our  statement 
As  stated  elsewhere,  these  courts  held  that 
an  appeal  would  not  lie  from  tbe  probate 
court  in  this  character  of  a  case.  Whether 
this  ruling  is  correct  or  not  we  will  not  dis- 
cuss, because  the  matter  is  finally  determin- 
ed by  the  St.  Louis  Court  of  Appeals,  even 
though  we  might  think  that  Judgment  errone- 
ous. Tbe  Judgment  stands  in  full  force ;  and 
under  this  Judgment  there  has  been  a  finding 


as  to  the  facts  necemary  to  determine  the 
court's  own  Jurisdiction.  That  finding  may 
be  erroneous,  but  it  has  passed  beyond  the 
realm  of  review.  It  is  final,  and  is  not  sub- 
ject to  attack  in  this  proceeding.  We  con- 
clude, therefore,  that  the  Judgment  of  the 
probate  court  is  final  In  this  manner,  as  to 
the  status  of  the  relator,  Mrs.  Cronae,  and 
her  estate." 

[3]  So  in  the  case  at  bar,  tbe  circuit  court 
upon  evidence  beard  before  it  determined  the 
question  of  Jurisdiction.  Likewise  it  is  to  be 
presumed  that  the  Justice's  court  determined 
its  Jurisdiction.  This,  however,  is  not  really 
material,  because  the  Jurisdiction  of  the  cir- 
cuit conrt  was  dependent  upon  the  Jurisdic- 
tion of  the  Justice's  court;  and  tbe  circuit 
court  had  the  right  to  determine  its  own  Ju- 
risdiction, where  such  Jurisdiction  rested  up- 
on facts,  and  we  shall  not  prohibit  it  from 
so  doing.  After  it  has  determined  its  Juris- 
diction, whether  rightfully  or  wrongfully, 
the  writ  of  prohibition  shonld  be  refused, 
because  such  is  a  matter  of  error,  from 
which  there  is  an  adequate  remedy  by  ap- 
peal. For  this  reason,  our  preliminary  rule 
in  prohibition  should  l>e  quashed. 

[4]  2.  There  is  a  further  reason  for  quash- 
ing tbe  writ  in  this  case.  It  appears  tiiat 
tbe  whole  matter  has  been  fully  and  finally 
adjudicated  by  the  St  Louis  Court  of  Ap- 
peals. That  court  bad  full  Jurisdiction  to 
determine  the  questions  involved.  That  court 
could  determine  the  sufilciency  of  the  return 
of  the  special  constable,  as  well  as  the  suffi- 
ciency of  tbe  proof  made  of  the  facts  to 
show  Jurisdiction  in  tlie  Justice's  court  It 
did,  in  an  elaborate  opinion  rendered,  hold 
that  the  return  was  sufficient  to  confer  Juris- 
diction, and  in  addition  found  from  the  evi- 
dence that  defendant  although  a  foreign  cor- 
poration, was  as  a  fact  doing  business  in  this 
state  at  the  time  of  the  service,  and  that  the 
service  upon  its  president  resident  in  this 
state,  was  a  good  service  imder  the  facts 
disclosed.  Whether  this  Judgment  of  tbe  St 
Louis  Court  of  Appeals  is  right  or  wrong  we 
need  not  determine.  It  is  sufficient  for  us  to 
say  that  such  court  had  the  right  to  adjudi- 
cate the  question,  and  it  has  so'  done.  The 
whole  of  relator's  complaint  here  is  res  ad- 
judicata.  Coleman  v.  Dalton,  71  Mo.  App., 
loc.  cit  24;  State  ex  rel.  v.  Mills,  231  Mo. 
493,  133  S.  W.,  loc  cit  24,  25. 

Tbe  preliminary  rule  in  prohibition  Is 
quashed,  and  tbe  permanent  writ  therefore 
denied.    All  concur. 


WEST  V.  SPENCBB. 

(Supreme  Court  of  Miasouri,  Division  No.  1. 

Nov.  28,  1911.) 

1.  MORTGAOES   (I   341*)— Tbust   Dkkds— Saui 
— Pebson  Entitled  to  Make. 

Under   a   trust   deed,    providing   that   tbe 
trustee,  or,  in  case  of  his  absence,  death,  or  dis- 
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ability,  '^e  then  acting  therilT'^of  the  iwanty, 
at  the  request  of  the  legal  bolder  of  the  note, 
may  proceed  to  sell  the  property,  the  sheritC  in 
office  at  the  time  the  trust  deed  is  foreclosed 
alone  lias  power  to  make  the  sale^  and  not  the 
one  holding  office  at  the  time  of  default,  or 
when  the  original  trustee  is  disabled,  etc. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent.  Dig.  il  103»-1041;  Dec.  Dig.  |  34ll*] 

2.  CouBTB  (I  87*)— Rtjl«s  of  Dbcision. 

It  is  a  commendable  rule  for  courts  not  to 
decide,  in  a  given  case,  what  need  not  be  de- 
termined for  Its  decision;  such  rule  tending  to 
exclude  obiter. 

[E2d.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  87.»] 

3.  Afpeai,  ard  Erbob  (1 1145*)— DisPOsmoN. 

A  judgment  for  defendant  cannot  be  affirm- 
ed and  plaintiff's  appeal  dismissed  at  the  same 
time,  BO  that,  upon  affirming  such  judgment,  a 
motion  to  dismiss  the  aroeal  will  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1146.*] 

Appeal  from  Olrcnit  Court,  Greene  Coun- 
ty; Jaa.  T.  Neville,  Judge. 

■Action  by  Granville  West  against  John  T. 
Spencer.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Afllrmed. 

J.  M.  McPberson,  for  appellant  Charles 
L.  Hoison  and  John  C.  Turk,  for  respondent. 

LAMM,  J.  Ejectment  by  West  for  25 
acres  of  land  in  the  southwest  comer  of  the 
S.  W.  %  of  the  N.  W.  V*  section  21,  town- 
ship 29,  range  25,  Lawrence  county,  described 
by  metes  and  bounds.  Ouster  Is  laid  as  of 
the day  of  January,  1907.  Cast  be- 
low on  a  trial  on  the  merits,  plaintiff  comes 
up  by  appeal. 

As  presently  appearing,  there  is  but  a 
single  question  In  the  case,  and  that  apart 
from  the  pleadings.  Hence  they  may  be  put 
to  one  side. 

Plaintiff  Is  the  common  scource  of  title. 
On  May  2,  1896,  he  and  his  wife  conveyed 
the  land  to  a  Dr.  Paris,  as  trustee,  to  se- 
cure a  note  for  $97.40,  due  Spaulding  and 
Miles  or  order,  maturing  on  December  1, 
1898,  with  interest  at  8  per  cent,  from  ma- 
turity. This  deed  of  trust  was  subject  to  a 
prior  one  In  favor  of  the  Central  Life  In- 
surance Company,  both  duly  spread  of  rec- 
ord. Dr.  Paris  was  then  a  resident  of  Law- 
rence county,  and  continued  to  be  such  res- 
ident until  the  note  came  due,  and  for  some 
time  thereafter,  when  he  removed  to  Polk, 
and  took  up  his  residence  in  the  latter  coun- 
ty. At  the  time  of  such  removal  and  change 
of  residence,  John  Manlove  was  sheriff  of 
Lawrence,  and  continued  to  hold  that  oMce 
for  some  time;  the  secured  note  being  then 
in  default.  At  the  expiration  of  his  term  as 
sheriff,  he  remained  a  resident  of  Lawrence 
county,  and  lived  there  at  the  time  said 
Junior  deed  of  trust  was  foreclosed.  Some 
time  before  the  foreclosure,  John  A.  Connor 
became  sheriff  of  Lawrence  county,  and  was 
acting  as  such  at  the  time  of  such  fore- 


closure. At  a  certain  time  after  his  removal. 
Dr.  Paris  refused,  In  writing,  to  act  in  the 
capacity  of  trustee,  and  execute  the  powers 
donated  by  the  deed.  Thereupon  Connor, 
at  the  request  of  the  legal  owner  of  the  se- 
cured note,  made  due  advertisement  and  sale. 
At  that  sale,  In  1904,  one  Murray  was  the 
best  and  last  bidder,  and  the  land  was  knock- 
ed down  to  him  under  the  hammer,  and  the 
deed  of  trust  was  thereby  satisfied.  There- 
at Connor  executed  a  trustee's  deed  to  Mur- 
ray, with  apt  narrations,  and  In  due  form. 
This  deed'  was  spread  of  record  In  Lawrence 
county.  Thereupon  Murray  conveyed  by 
warranty  deed,  duly  executed  and  put  of 
record,  to  defendant  Spencer,  who  in  turn 
Altered  upon  the  land,  and  has  since  that 
time  enjoyed  the  possession  and  usufruct 
thereof,  claiming  to  own  It  under  said  trus- 
tee's deed  a^d  the  conveyance  from  Murray. 
Some  three  years  later.  West  brought  the 
suit  at  bar. 

[1]  Besides  relying  on  a  legal  title,  there 
are  equities,  pleaded  by  Spencer,  arising 
from  his  payment  of  the  first  mortgage,  tax- 
es, etc.,  but  these  equities  need  no  attention, 
unless  West  is  entitled  to  recover.  He  is 
not  entitled  to  recover,  If  Connor,  as  acting 
sheriff  at  the  time  of  foreclosure,  was  au- 
thorized by  the  terms  of  the  deed  of  trust 
to  stand  in  the  shoes  of  Paris,  as  trustee, 
and  execute  the  power  of  sale  therein  creat- 
ed and  donated.  Whether  he,  as  "then  act- 
ing sheriff,"  or  Manlove,  sheriff  at  the  time 
the  note  became  due  and  Paris  changed  his 
residence,  had  power  to  foreclose  and  convey, 
is  the  determinative  question  in  the  case. 

The  foreclosed  deed  of  trust  bad  the  fol- 
lowing provisions.  Inter  alia:  "•  •  •  And 
the  said  party  of  the  second  part,  or  In 
case  of  his  absence,  death,  refusal  to  act. 
or  disability  in  any  wise,  the  (then)  acting 
sheriff  of  Lawrence  county,  Missouri,  at  the 
request  of  the  legal  holder  of  said  note,  may 
proceed  to  sell  the  property,"  etc.  There  are 
other  narrations  In  the  deed  of  trust,  but 
they  are  conventional,  and  have  no  bearing 
on  the  case. 

Plaintiff  assigns  error  as  follows:  First. 
That  the  power  of  sale  in  the  trust  deed 
must  be  strictly  followed.  Second.  That  the 
title  to  the  land  became  vested  In  John  Man- 
love, sheriff.  Third.  That  the  foreclosure 
sale  by  Connor,  sheriff,  is  void. 

[2]  For  the  purposes  of  the  Instant  case, 
the  first  proposition  may  be  allowed  to  plain- 
tiff without  discussion.  For,  whether  the 
power  must  be  "strictly  followed" — that  is, 
according  to  the  very  letter,  without  the  aid 
of  equitable  considerations  or  Implications — 
or  whether  substantial  compliance  will  do, 
it  Is  not  necessary  to  decide,  since^  In  either 
event,  our  conclusion  must  be  that  the  two 
last  propositions  are  unsound  and  must  be 
disallowed.    In  deciding  cases,  it  Is  a  very 
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good  rule  not  to  decide  to-day  (In  an  Instant 
case)  what  you  might  better  decide  to-mor- 
row 0n  some  other  case).  This  rule  has  a 
tendency  to  exclude  obiter;  it  points  the  dis- 
tinction between  a  legal  treatise  on  a  gen- 
eral bead  of  the  law  and  a  Judicial  opinion 
on  a  concrete  case,  and  it  saves  trouble  to 
those  Judges  who  come  after  us  and  are  call- 
ed to  decide  the  question  as  vital  and  turn- 
ing in  some  appeal. 

Plaintiff  leans  on  McNutt  v.  Insurance  Co., 
181  Mo.  94,  79  8.  W.  703.  But  he  leans  on  a 
broken  staff.  The  phraseology  of  tfie  McNutt 
deed  of  trust,  held  In  Judgment  In  that  case, 
Is  not  the  same  as  the  quoted  provision  from 
tbe  deed  in  this  case.  There  Is  general  lan- 
guage In  the  McNutt  Case  lending  counte- 
nance to  plaintiff's  view,  but  that  general 
language  must  no  longer  be  taken  as  an- 
nouncing good  doctrine.  In  Feller  v.  Iiee, 
226  Mo.  319,  124  S.  W.  1129,  the  authority 
of  the  McNutt  Case  was  much  shaken,  and 
the  holding  in  the  Feller  Case  had  the  ef- 
fect (if  it  did  not  overturn  the  case)  to  re- 
strict the  McNutt  Case,  as  authority,  strictly 
to  the  case  decided,  on  the  very  deed  there 
in  question.  In  the  McNutt  Case,  the  lan- 
guage used  in  creating  the  trust  and  donat- 
ing power  was  so  peculiar,  so  restrictive,  and 
technical  that  it  entangled  the  owner  of  the 
secured  notes  in  a  net  be  may  have  woven 
for  tbe  other  party.  This  language  (with 
equities  there  present)  led  the  court  to  the 
conclusion  it  announced  in  dealing  out  Jus- 
tice to  those  litigants.  In  Betzler  &  Clark 
V.  James,  227  Mo.  875,  126  S.  W.  lOOrj,  the 
Fdler  Case  was  followed.  So,  in  a  very 
late  case.  Miller  v.  New  Madrid  Banking 
Co.  (not  yet  officially  reported)  189  S.  W. 
192,  the  Feller  Case  was  followed.  The  con- 
elusions  reached  in  the  Feller,  Betzler,  and 
MUler  Cases  amount  to  overruling  the  Mc- 
Nutt Case,  in  so  far  as  its  general  doctrines 
seem  to  apply  to  deeds  of  trust  of  the  char- 
acter of  that  at  bar. 

We  shall  not  teopea  the  controversy  set 
at  rest  by  tliose  decisions.  They  stand  on 
their  own  reasoning,  and  tbe  up-to-date  stu- 
dent in  Jurisprudence,  prodded  thereto  by  a 
prying  mind,  may  consult  those  down-to- 
date  cases  for  the  philosophy  of  tbe  now  ac- 
cepted doctrine,  viz.:  In  deeds  of  trust  In 
the  usual  form  (like  the  one  in  band),  tbe 
legal  title  is  not  so  vested  in  the  sheriff  in 
office  at  tbe  time  of  default,  or  at  the  time 
the  original  trustee  dies,  removes,  is  dis- 
abled, or  refuses  to  serve,  that  he  has  call 
to  execute  the  powers  of  sale  in  foreclosure 
at  the  request  of  tbe  legal  bolder  of  the  se- 
cured note.  E  converse,  the  sheriff  ia  office 
at  the  time  of  the  foreclosure  is  the  donee 
of  the  powers  of  sale  and  conveyance  in  such 
case.  He  Is  the  "then  acting  sheriff,"  vdth- 
In  the  pnrview  of  the  contracting  parties. 
Accordingly,  we  rule  the  second  and  third 
assignments  of  error  against  plaintiff.    From 


that  mling  It  follows  tbe  Judgment  should 
be  affirmed. 

[3]  After  disposing  of  the  case  as  above^ 
we  find  in  the  flies  a  motion  by  defendant  to 
dismiss  the  appeal  on  grounds  striking  at 
the  sufficiency  of  tbe  abstract  Even  if  that 
motion  were  found  well  taken,  we  cannot 
very  well  both  dismiss  and  affirm.  That 
course  would  be  a  novel  and  wild  exuberance 
of  Judicial  power.  As  defendant  asks  ttoo 
favors,  the  one  reacbtng  tbe  same  ultimate 
goal  as  tbe  other  (viz.,  leaving  the  Judg- 
ment below  stand),  he  must  rest  content  with 
one.  Affirmance  is  enough.  The  motion  is 
functus  officio,  and  Is  overruled. 

The  Judgment  is  affirmed.    All  concur. 


McCOY  T.  WITTEN. 

(Supreme  Court  of  Missouri.    Division  No.  L 

Nov.  29,  1911.) 

1.  New   Tbial    (S   163*)  — Obueb   GaANTiita 
New  Trial — Qbound— Chanob  of  Venue. 

Under  Bev.  St.  1909,  i  2023,  the  trial 
court,  on  granting  a  new  trial,  must  specify  of 
record  the  ground  on  which  it  is  granted. 

[M.  Note.— For  other  caaea,  see  New  TriaL 
Cent  Dig.  |(  830-332;  Dec.  Dig.  §  163.*] 

2.  AnVEBSB    FOBSESSION    (f    41*)  — Tbr-Ybab 
LlUITATION. 

Where  the  common  source  of  title  of  both 
plaintiff  and  defendant  owning  adjoining  prop- 
erty, conveyed  one  of  the  lota  to  plaintiff  and 
the  other  to  defendant,  designating  them  by 
number  according  to  plat  and  the  deeds  under 
which  they  claimed  were  made  in  1904,  neither 
had  held  title  for  sufficient  length  of  time  to 
acquire  a  right  to  an  adjoining  strip  of  land 
by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pc*- 
session,  Dec.  Dig.  {41.*] 

Appeal  from  Circuit  Court,  Bandolpli 
County;    Wm.  H.  Martin,  Judge. 

Ejectment  by  Hartley  A.  McC!oy  against 
Laura  E.  Witten.  From  an  order  granting 
defendant  a  new  trial,  plaintiff  appeals.  Be- 
versed  and  remanded,  with  directions. 

Ejectment  to  recover  a  rectilinear  strip 
of  land  off  the  east  side  of  lot  2,  in  blodc  I, 
of  James  Trimble's  addition  to  Moberly,  4^ 
feet  wide  along  Coates  street  on  the  north, 
and  3^  feet  wide  at  the  south  end.  The 
answer  is  a  general  denial  and  plea  of  the 
statute  of  limitations.  No  question  was  rais- 
ed at  the  trial  as  to  the  paper  title  of  the 
plaintiff,  and  the  only  issue  attempted  to  be 
made  by  the  evidence  was  whether  or  not 
the  defendant  had  acquired  title  to  the  strip 
in  question  by  adverse  possession. 

The  evidence,  so  far  as  it  relates  to  tbe 
questions  which  we  will  consider,  discloses 
the  following  unquestioned  conditions:  James 
Trimble's  addition  was  surveyed  in  1890, 
block  1  containing  eight  lots,  all  fronting 
north  on  Coates  street,  and  numbered  con- 
secutively from  east  to  west;  lot  1  beinff 
60  feet  wide,  and  lots  2  and  3  being  each 
47  feet  wide.    There  is  no  evidence  that  the 
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lines  or  corners  of  lots  2  and  8  were,  at  the 
time  of  the  surrey,  marked  or  Indicated  by 
monuments,  either  natural  or  artlfldal,  and 
the  plat  In  evidence  contains  no  reference 
to  any  such  features,  but  simply  shows  the 
external  lines  and  measurements  of  the  lots 
'Composing  the  addition.  Lot  2  was  acquired 
by  one  Petering  by  warranty  deed  in  1873. 
Augtist  Nltzsche  acquired  lot  8  In  the  same 
manner  In  1872.  There  ia  no  evidence  that 
either  of  these  deeds,  nor  any  other  deed 
In  the  chain  of  title  of  either  of  the  parties, 
-contained  any  other  description,  showing 
their  boundaries,  than  the  number  of  the  lot 
and  block,  and  name  of  the  addition,  with 
the  city  and  county  In  which  It  was  situ- 
ated; and  no  question  has  been  raised,  ei- 
ther in  evidence  or  argument,  as  to  the  fact 
that  the  strip  of  land  sued  for  Is  included  in 
lot  3,  as  marked  and  shown  on  the  plat,  and 
by  the  notes  of  the  survey. 

The  testimony  shows  that  In  1876  or  1877 
Mr.  Nltzsche  built  a  house  on  his  lot,  and 
-directed  a  fence  to  be  built  along  his  east 
line,  which  was,  in  fact,  placed  on  the  west 
line  of  the  strip  of  land  described  in  the  pe- 
tition. There  is  no  evidence  that  Mr.  Peter- 
ing, during  his  ownership  of  lot  2,  which  he 
conveyed  to  J.  T.  O'Neal  March  20,  1879, 
did  anything  on  it  Mr.  O'Neal,  after  be 
acquired  the  lot,  built  a  water-closet  on  the 
back  end  of  it,  extending  across  the  strip 
In  controversy  to  within  a  few  Inches  of 
Mr.  Nitzsche's  fence,  and  connected  the  clos- 
et with  a  sewer.  At  what  period  during  Mr. 
O'Neal's  ownership  this  closet  was  buUt  is 
not  disclosed  more  definitely  than  that  it 
was  while  Mr.  Nltzsche  owned  lot  3,  which 
he  conveyed  June  15,  1885,  to  Mrs.  Cora 
O'Neal,  the  wife  of  J.  T.  O'Neal,  the  owner 
of  lot  2.  The  titles  remained  in  this  condi- 
tion until  April  16,  1903,  at  which  date  the 
widow  and  heirs  of  Mr.  O'Neal  (who  died 
In  August,  1887)  conveyed  lot  2  to  Mr.  Rob- 
ert O.  McCanne;  and  Mrs.  O'Neal,  who  had 
In  the  meantime  been  the  wife  of  one  Greer, 
conveyed  lot  3  to  the  same  grantee.  Mr. 
McCanne,  on  March  4,  1904,  conveyed  lot 
2  by  warranty  deed  to  Mrs.  Wltten,  the 
defendant,  and  on  May  4,  1904,  conveyed  lot 
8  by  warranty  deed  to  plaintiCF.  At  the  trial 
there  was  a  verdict  and  Judgment  for  the 
plaintiff.  A  motion  for  a  new  trial  was  filed 
In  due  time,  and  sustained  by  the  court.  It 
is  the  order  of  the  court,  sustaining  this 
motion,  and  granting  a  new  trial,  from 
which  this  appeal  Is  taken. 

M.  J.  Iiilly,  for  appellant  A.  G.  Gladney 
and  Wlllard  P.  Cave,  for  respondent 

BROWN,  0.  (after  sUtlng  the  facts  as 
above).  [1]  The  circuit  court  in  entering 
its  order  granting  a  new  trial,  has  disregard- 
ed that  provision  of  section  2023  of  the  Re- 
vised Statutes  of  1909,  requiring  that  in  ev- 
ery such  case  it  shall  specify  of  record  the 
ground  or  grounds  on  which  the  new  trial 


is  granted.  This  Is  a  duty  which  rests  pri- 
marily upon  the  court  and  is  not  made  to 
depend  upon  the  action  of  the  parties,  or 
either  of  them.  One  of  its  objects  is  to  light- 
en the  labor  of  the  appellate  court  by  di- 
recting its  attention  to  the  exact  point  pre- 
sented for  decision,  end,  like  every  other 
law,  it  should  be  obeyed. 

The  only  question  presented  by  this  ap- 
peal Is  whether  the  pleadings  and  evidence 
Introduced  required,  as  a  matter  of  law,  that 
the  verdict  should  l>e  for  the  plaintiff  for 
the  possession  of  the  land  sued  for;  the 
damages  allowed  being  nominal  only,  and 
there  being  nothing,  adjudged  for  rents  and 
profits. 

[2]  The  question  tried  below  and  argued 
here  is  whether  or  not  the  defendant,  at  the 
time  the  suit  was  brought,  had  acquired 
title  to  the  strip  of  land  in  dispute  by  ad- 
verse possession  for  the  time  required  by  the 
statute  of  limitations.  The  evidence  shows 
conclusively,  and  it  seems  to  be  admitted  by 
both  parties,  that  for  about'  a  year,  begin- 
ning April  16,  1903,  one  McCanne  was  the 
owner,  by  a  perfect  title,  of  both  lots  2  and 
3.  There  is  no  pretense  that  the  deeds  under 
which  he  held  ccwtalned  any  other  descrip- 
tion, or  referred  to  any  other  means  of  iden- 
tification, than  the  numbers  which  they  bore 
upod  the  plat  of  the  addition,  which  furnish- 
ed the  basis  for  the  description.  Be  convey- 
ed them  to  the  plaintiff  and  defendant,  re- 
spectively, by  warranty  deeds,  containing  on- 
ly the  same  description. 

It  can  make  no  difference  how  McCanne 
and  his  predecessors  in  title  acquired  these 
lots,  or  any  part  of  them,  whether  by  deed  or 
by  adverse  possession,  or  otherwise.  He 
owned  them  both,  and,  by  his  respective 
deeds,  conveyed  one  of  them  to  the  plaintiff 
and  the  other  to  the  defendant  who  took 
possession  under  their  deeds,  and  not  other- 
wise. No  question  of  estoppel  or  agreed 
description  has  been  made  in  argument  or 
suggested,  so  far  as  we  can  see  by  the  evi- 
dence. The  deeds  under  which  the  parties 
to  this  suit  claim  having  been  made  In  1904, 
it  Is  plain  that  the  statute  of  limitations  had 
not  run  against  this  suit  at  the  time  of  its 
institution. 

The  exact  question  here  decided  was  be- 
fore this  court  In  Patton  v.  Smith,  171  Mo. 
231,  71  8.  W.  187,  and  was  decided  in  ac- 
cordance with  the  law  as  we  have  here  stat- 
ed it  and  we  see  no  reason  for  dissatisfac- 
tion with  the  decision  in  that  case. 

The  order  of  the  circuit  court,  sustaining 
the  motion  for  a  new  trial,  is  accordingly 
reversed,  and  the  cause  remanded,  with  di- 
rections that  the  motion  be  overruled. 

BLAIR,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court   All  the  Judges  concur. 
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(Supreme  Oonrt  of  MiBSoari.    Division  No.  1. 

Not.  29,  1911.) 

1.  HiQHWATB  (I  79*)— ABANDomanr.   ' 

The  public  may  abandon  its  right  of  way 
in  a  highway,  howeyer  acquired,  subject  only 
to  the  limitation  that  the  amndonment  shall  not 
injure  Tested  rights. 

[Ed.  Note. — For  other  eases,  see  Highways, 
Cent  Dig.  H  279-287;  Dec.  Wg.  |  T9.*] 

2.  HlOHWATS     (I     79*)— ABANDOKIIBNT— NOM- 
U8KB. 

Rev.  St  1909,  |  10,44^  proTidea  that  non- 
user  by  the  public  for  a  period  of  10  years  con- 
tinuously of  anT  public  road  shall  be  deemed  an 
abandonment  of  Oxe  same.  Held,  that  such  sec- 
tion is  applicable  to  any  public  road,  and  is  not 
limited  to  roads  acquired  by  the  public  through 
imperfect  proceedings  in  the  county  court. 

[E}d.  Note.— For  other  cases,  see  Highways, 
CJent  Dig.  f|  279-287;  Dec.  Dig.  i  79.*] 

3.  HioBWATB   (I  79*)— ABANDomoirv— Non- 

CBKB. 

Nonuser  of  a  highway  for  10  years  operates 
as  an  abandonment  of  a  highway,  as  provided 
by  ReT.  St.  1909,  f  10,446,  notwithstanding  lim- 
itations have  not  run  against  the  state  since 
August  1,  1866. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  279-287;  Dec.  Dig.  |  79.*] 

4.  Highways   (|    79*)— Abandonwbnt— Non- 

UBKB. 

ETidence  held  to  show  an  abandonment  of 
an  original  highway  by  more  than  10  years  non- 
user. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {!  279-287;  Dec.  Dig.  g  79.*] 

Appeal  from  Circuit  Court  Cooper  Coun- 
ty;   Samuel  Davis,  Special  Judge. 

Action  by  William  F.  Johnson  and  others 
against  Chris  Rasmus.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

This  is  an  action  In  equity  to  enjoin  de- 
fendant from  the  alleged  obstruction  of  a 
public  road,  known  as  the  Boonvllle  and 
Pisgah  Foad,  which,  it  is  claimed,  is  neces- 
sary for  ingress  and  egress  to  the  farm  now 
owned  by  complainants,  In  Cooper  county. 
Mo.  Defendant's  answer  admits  the  former 
existence  of  the  road,  but  sets  up  that,  on 
the  2d  of  February,  1891,  the  county  court 
of  Cooper  county  ordered  It  vacated  from  its 
beginning  point  to  the  place  of  its  junction 
with  the  Boonvllle  and  Tipton  road,  and  in 
lieu  thereof  ordered  another  road  to  be  con- 
structed so  as  to  connect  the  beginning  point 
of  the  old  road  in  a  straight  line,  running 
east  and  west,  with  the  BoonviUe  and  Tipton 
road.  The  answer  further  stated  that  from 
said  date  until  the  filing  of  this  suit  the  old 
Boonvllle  and  Pisgah  road  bad  been  entirely 
abandoned  by  the  county  and  the  traveling 
public,  except  a  short  stub  running  south 
from  the  farm  now  owned  by  plaintiffs  and 
the  common  beginning  point  of  the  old  and 
new  road;  that  at  the  time  of  the  vacation 
of  the  old  road  and  the  construction  of  the 
new  defendant  was  a  tenant  on  the  farm  now 
owned  by  plaintiffs;  that  the  then  owner  of 
that  farm  acquiesced  in  the  action  of  the 


county  court  in  changing  the  road  as  above 
stated;  that  defendant  had  spent  a  large 
sum  of  money  in  inclostng,  improving,  and 
cultivating  his  lands  over  which  the  old  road 
ran,  and  had  erected  Improvements  near  Its 
former  site;  that  the  county  had  wholly 
abandoned  the  old  road,  and  had  continuous- 
ly worked  and  Improved  the  substituted  road; 
that  plaintiffs  purchased  their  farm  in  1903 
with  full  knowledge  of  all  of  said  proceed- 
ings and  of  the  abandonment  of  said  high- 
way, and  after  a  lapse  of  more  than  10 
years,  and  were  guilty  of  laches  by  setting 
up  the  claim  made  in  their  present  suit 

On  the  trial,  the  proceedings  of  the  county 
court  in  reference  to  the  change  of  this  road 
were  introduced  in  evidence,  showing  that 
the  change  had  been  made  by  order  of  that 
tribunal,  and  that  the  old  road  had  been  de- 
clared to  be  vacated.  There  was  also  oral 
testimony,  showing  that  thereafter  the  old 
road  had  been  entirely  abandoned  by  the 
traveling  public,  as  well  as  the  county  au- 
thorities, and  in  lieu  thereof  the  substituted 
road  had  been  recognized  and  used  as  a 
public  highway  continuously;  that  it  was  a 
much  better  roadbed  for  traveling  purposes, 
and  furnished  a  closer  connection  between 
the  common  beginning  point  of  the  two  roads 
and  the  Boonvllle  and  Tipton  road;  that, 
subsequent  to  the  vacation  of  the  old  road, 
this  defendant  erected  feed  pens  and  wells  so 
near  the  portion  of  the  old  road  on  his  lands 
that  they  would  have  to  be  removed  tn  case 
It  was  reopened;  that  he  made  the  applica- 
tion to  the  county  court  to  turn  the  old  road 
into  the  new  road;  that  he  and  the  consent- 
ing property  owner  who  signed  the  applica- 
tion owned  all  of  the  land  over  which  the 
old  road  ran,  except  about  40  acres  near  its 
former  junction  with  the  Boonvllle  and  Tip- 
ton road,  and  except  the  farm  now  owned  by 
plaintiffs,  but  then  owned  by  the  lessor  of 
defendant;  that  said  lessor  was  Informed  by 
defendant  of  his  action  in  procuring  the  new 
road  and  acquiesced  therein.  There  was  evi- 
dence tending  to  show  that  the  rental  value 
of  the  farm  now  owned  by  plaintiffs  might 
be  75  cents  an  acre  less  than  it  would  have 
been  if  the  old  road  had  not  been  changed. 

There  was  a  decree,  awarding  plaintiffs 
nominal  damages,  and  perpetually  enjoin- 
ing defendant  from  the  maintenance  of  fenc- 
es and  other  improvements  with  which  he 
had  inclosed  the  road  after  its  vacation  and 
abandonment  by  the  public.  From  this  judg- 
ment, defendant  appealed. 

John  Cosgrove  and  Daniel  W.  (3oagrove. 
for  appellant  Williams  &  Williams,  for  re- 
spondents. 

BOND,  C.  (after  stating  the  facts  as 
above).  1.  The  theory  on  which  the  learned 
trial  judge  rendered  his  decree,  perpetually 
enjoining  defendant,  was  that  the  entire  pro- 
ceedings in  the  county  court  looking  to  the 
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change  of  tbe  old  BoonvUIe  and  Plsgali  road 
Into  the  new  road,  and  the  partial  racation  of 
the  old  road,  were  absolutely  void,  and  hence 
no  bar  to  ttila  snlt;  and,  further,  that  the  de- 
fense of  the  abandonment  of  said  road  by 
tbe  county  authorities  and  by  the  traveling 
public  from  the  time  of  said  proceedings  up 
to  tbe  filing  of  this  suit  could  not  be  inter- 
posed. 

Without  stopping  to  determine  the  efficacy 
of  the  proceedings  in  the  county  court,  in- 
stituted by  defendant  under  the  special  stat- 
ute, permitting  landowners  who  desired  to 
cultivate  a  portion  of  their  land  over  which 
a  road  runs,  to  torn  the  course  of  that  road 
to  another  road,  to  be  established  over  tbe 
land  of  the  petitioner  and  a  consenting  -land- 
owner (B.  S.  1909,  i  10,444;  R.  S.  1899,  i 
9447;  R.  S.  1889,  §  7818;  Howe  v.  C3allaway, 
119  Mo.  App.  256,  95  S.  W.  974),  we  will 
consider  tbe  defense  of  abandonment;  for 
If  that  is  available  it  Is  a  complete  bar  to 
the  present  action,  and  renders  it  unneces- 
sary to  discuss  the  effect  of  the  order  of  the 
county  court. 

[1]  It  has  always  beea  competent  in  this 
state  for  the  public  to  abandon  the  right 
to  highways  and  public  roads  which  it  ac- 
quired in  the  common-law  methods  of  dedica- 
tion and  prescription  arising  from  adverse 
use,  or  by  the  statutory  method  regulating, 
first,  the  opening  of  new  roads;  second,  the 
changing  of  an  existing  road,  and  the  sub- 
stitution of  a  new  one  therefor;  and,  third, 
tbe  turning  of  a  road  running  over  a  por- 
tion of  tbe  farm  of  the  petitioner,  who  de- 
sires to  inclose  and  cultivate  the  same,  into 
a  changed  road,  running  over  his  land  and 
that  of  a  consenting  landowner.  B.  S.  1909, 
H  10,435,  10,447,  10,458,  10,461. 

The  only  limitation  ilpon  the  abandonment 
of  an  established  public  road  is  that  it  must 
not  l>e  done  to  the  injury  of  the  vested  rights 
of  abutting  owners  or  persons  similarly  sit- 
uated. As  to  this,  it  Is  said:  "But  where  no 
such  rights  are  Involved  the  public  may  ei- 
ther abandon  or  vacate  a  highway;  and 
where  such  rights  do  exist  they  may  also  be 
abandoned  by  those  entitled  to  assert  them; 
or  the  road  or  street  may  be  vacated  by  prop- 
er legal  proceedings  and  the  payment  of  due 
compensation.  It  is  proper,  therefore,  to 
state  that  a  highway  may  cease  to  exist, 
either  by  abandonment  or  by  vacation  ac- 
cording to  law."  Elliott  on  Roads  and 
Streets'  (3d  Ed.)  {  1172.  Proof  of  the  aban- 
donment of  a  public  highway  may  be  shown 
tiy  evidence  of  matters  In  pals,  as  well  as 
by  proceedings  In  court,  or  other  public  rec- 
ords. 

[2]  In  1887  a  statute  was  adopted  in  this 
state,  fixing  the  length  of  time  of  nonnser 
sufficient  to  prove  an  abandonment  of  any 
public  road.  This  statute  has  been  carried 
into  each  revision  since  its  passage.  B.  S. 
1889,  i  7847;  B.  S.  1899,  {{  9472  and  9694 
(duplicates  of  each  other);  B.  S.  1909,  {  10,- 
14&    In  the  first  two  revisions,  it  was  main- 


tained In  Its  original  form.  In  the  latter, 
it  has  been  maintained  In  an  amended  form. 
In  all  stages  of  its  existence,  the  statute 
has  read:  "And  non-user  by  the  public  for 
a  period  of  ten  years  continuously  of  any 
public  road  shall  be  deemed  an  abandonment 
of  the  same."  When  the  statute  embracing 
the  above  language  was  originally  passed. 
It  had  a  threefold  purpose:  First,  to  regu- 
late the  length  of  use  necessary  to  establish 
a  road  which  bad  been  Irregularly  created 
by  a  county  court;  second,  to  provide  a  term 
of  disuse  sufficient  to  show  abandonment  of 
any  public  highway;  and,  third,  to  provide 
against  the  loss  of  title  by  the  owner  of  lands 
by  any  adverse  possession  and  use  of  such 
lands  as  a  highway,  unless  such  public  use 
was  accompanied  witb  an  expenditure  of 
public  money  or  labor  on  tbe  lands.  State  v. 
Mulr,  136  Mo.  App.  123,  117  S.  W.  620.  The 
terminology  of  tbe  above  quotation  from  the 
statutes  shows  that  it  is  applicable  to  any 
public  road;  hence  there  is  no  reason  why 
it  should  be  construed  as  having  l>een  Intend- 
ed to  apply  only  to  roads  which  the  public 
acquired  through  Imperfect  proceedings  in 
tbe  county  court  The  three  purposes  of  this 
statute  are  separately  set  forth  in  order 
that  each  of  them  might  have  independent 
meaning  and  effect  In  the  paragraph  under 
consideration,  the  Legislature  designed  to 
fix  the  length  of  time  abandonment  of  the 
use  of  a  highway  must  be  shown,  before  the 
right  to  it  as  such  could  be  lost  to  the  public. 
Tbe  statute  recognized  that  any  public  road 
might  be  vacated  or  abandoned  according  to 
law,  and  provided  in  this  paragraph  the 
length  of  time  .which  the  proof  must  show 
nonuser,  before  said  defense  could  arise. 
It  was  not  designed  to  confine  this  defense 
to  that  class  of  roads  only  which  the  public 
bad  acquired  in  a  particular  way;  but  the 
statute,  by  clear  and  positive  terms,  is  made 
applicable  to  any  highway  or  public  road, 
however  acquired.  Neither  Is  there  any  an- 
thority  for  a  different  view  in  State  ex  rel. 
y.  Busse,  168  Mo.  App.  466,  134  S.  W.  680, 
cited  by  respondents. 

[3]  Neither  does  the  fact  that  the  statute 
of  limitations  has  not  run  against  the  state 
since  August  1,  1866,  militate  against  this 
conclusion.  City  of  Columbia  v.  Bright,  179 
Mo.  441,  79  S.  W.  151.  In  cases  of  the  loss 
of  tbe  right  to  a  public  road,  resulting  from 
abandonment  or  vacation  \yy  the  public,  the 
result  accrues  from  tbe  acts  and  doings  of 
the  parties  entitled  to  the  highway,  and  not 
from  tbe  adversary  or  hostile  possession  of 
others;  and  hence  affords  no  room  for  the 
application  of  the  rule  that  adverse  titles 
cannot  be  bullded  against  tbe  state  upon 
statute  of  limitations.  However,  tbe  act 
of  1887  Is  a  direct,  dear,  positive  legislative 
provision,  fixing  the  period  of  time  within 
which  the  public  by  nonuser  will  be  held  to 
have  abandoned  a  road  or  highway.  If, 
therefore,  it  could  be  held  that  the  right  of 
the  public  to  abandon  a  road  was  prevented 
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by  the  atatnte  of  limitations,  It  wonld  neces- 
sarily follow  that  this  would  not  continue 
after  the  enactment  of  the  latter  act,  pro- 
viding In  plain  terms  for  the  loss  of  the 
highway  by  an  abandonment  baaed  on  non- 
user  for  a  time  fixed  by  the  statute;  for 
the  subsequent  statute  would  modify  in  ac- 
cordance with  Its  own  terms  the  provisions 
of  the  former. 

[4]  From  the  testimony  showing  the  com- 
plete abandonment  of  the  old  road,  except 
the  short  portion  connecting  on  its  side, 
for  a  distance  of  about  a  furlong,  the  farm 
now  owned  by  plaintiffs  with  the  new  road, 
it  is  clear  and  undisputed  there  Is  no  claim 
that  any  abutting  property  owner  has  not 
abandoned  any  rights  he  may  have  had  to 
reimbursement,  or  that  any  action  has  ever 
been  taken  until  plaintiffs'  suit  The  farm 
now  owned  by  plaintiffs  was  then  rented  to 
defendant.  The  evidence  shows  that  his  land- 
lord interposed  no  objection  to  the  vacation 
of  this  road  or  the  substitution  of  the  new 
one.  Under  these  circumstances,  we  think 
the  defense  of  abandonment  has  been  sub- 
stantiated in  accordance  with  the  provisions 
of  the  governing  statute.  There  are  many 
ways  whereby  plaintiffs  may  have  proper 
and  necessary  road  facilities,  If  the  outlet 
now  connecting  their  land  with  the  new  road 
Is  not  reasonably  sufficient. 

The  conclusion  reached  renders  it  unneces- 
sary to  consider  whether,  in  the  present  col- 
lateral attack,  the  proceedings  of  the  county 
court  in  changing  the  road  in  controversy 
could  be  successfully  assailed.  Belk  v.  Ham- 
ilton, 130  Mo.  293,  32  S.  W.  666.  The  result 
Is  the  Judgment  In  this  case  should  be  re- 
versed. 

BBOWN,  0.,  concurs. 

PEB  CUBIAM.  The  foregoing  opinion  of 
BOND,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


HALSEY  y.  THEAILKILL  et  al. 

{Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  29,  1911.) 

1.  Appeal  and  Ebbob  (§  1009*)— Findings— 
Conclusiveness. 

A  findinp:  on  conflicting  testimony  of  wit- 
nesses appearing  in  court  in  a  suit  in  equity 
will  not  be  disturbed  on  appeal,  unless  against 
the  great  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3970-3978;  Dec.  Dig.  § 
1009.»] 

2.  Municipal  Corpobations  (8  681*)- En- 
POBCEMENT  op  Ijen  ov  Speciai.  Tax  Bills 
— Bedemption. 

Where  defendant  in  poesession  of  land 
under  a  contract  to  purchase  was  not  a  party  to 
a  suit  to  foreclose  special  tax  bills,  and  had  no 
knowledge  of  the  suit  or  of  the  judgment  there- 
in, or  of  the  sale  under  the  judgment,  until  the 
purchaser  at  the  sale  brought  suit  in  ejectment, 
he  was  not  guilty  of  laches  barring  his  right  to 


redeem  from  the  sale,  though  he  knew  of  the  Is- 
suance of  the  tax  bills,  and  had  made  payments 
on  account  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  681.«] 

8.  Municipal    Cobpobations    d    581*)- Ew- 

FOBCEUENT  OF  LlEN   OP  SPECIAL  TAX  BiLLfl 

^"~H  E  D  K  VPTT  O IV 

Rev.  St.  1899,  i  6664,  providing  that  one 
claiming  under  any  party  defendant  prior  to  a 
suit  to  foreclose  special  tax  bills  may  redeem 
from  the  purchaser,  applies  to  an  owner  of  the 
equitable  title  under  a  contract  to  purchase 
from  the  holder  of  the  legal  title;  and  a  pur- 
chaser, not  made  a  party  to  a  suit  to  foreclose 
tax  bills,  may  redeem  from  a  sale,  though  the 
owner  of  the  legal  title  was  a  party  defendant 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  681.*] 

Appeal  from  Circuit  Court  Buchanan  Coun- 
ty;  OL  A.  Mosman,  Judge. 

Action  by  Eunice  T.  Halsey  against  Jennie 
C.  Thrailkill  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

Originally  this  was  a  suit  In  ejectment  in- 
stituted by  Halsey,  the  appellant  against 
John  P.  Emmert  and  his  tenant  ThrailkiU, 
respondents.  In  the  circuit  court  of  Buchanan 
county,  to  recover  lots  6  and  6,  In  block  9, 
Widman's  addition  to  the  dty  of  St  Joseph, 
Mo.  The  petition  was  in  conventional  form, 
and  the  answer  alleged  that  prior  to  1801  the 
Wldman  Investment  Company  was  the  own- 
er of  the  property  described  in  the  petition, 
and  that  on  December  26,  1901,  said  invest- 
ment company  contracted  to  sell  said  lots  to 
one  Porter  A.  Thompson,  which  contract  was 
on  the  same  day  assigned  by  said  Thomp- 
son to  the  respondent  Emmert:  that  after- 
wards, but  before  respondent  received  a  deed 
for  said  property,  special  tax  bills  for  street 
Improvements  In  front  of  said  property,  were 
Issued  by  the  city  of  St  Joseph  against  said 
lots,  and  suit  was  instituted  for  their  col- 
lection; that  at  the  time  of  the  institution 
of  said  suit,  the  Investment  company  was  the 
record  owner  of  said  real  estate,  and  was 
made  a  party  defendant  in  said  suit  with 
one  v.  W  Emmert;  but  neither  of  the  re- 
spondents were  made  parties  thereto;  that 
said  action  was  prosecuted  to  final  judgment; 
that  a  special  execution  issued  thereon,  and 
a  sale  thereunder  was  made  by  the  sheriff  to 
Halsey,  the  appellant,  and  a  sheriff's  deed 
was  duly  executed  by  him  to  her.  The  an- 
swer further  alleged  that  the  propert]^  sold 
was  worth  $4,000,  and  that  It  was  sold  for 
only  $364,  less  than  one-tenth  of  its  actual 
value,  and  prayed  that  the  respondent  be  per- 
mitted to  redeem  from  the  sale  by  paying  the 
amount  of  the  Judgment  interest,  and  costs. 

A  trial  was  had  before  the  court,  without 
the  intervention  of  a  Jury,  which  resulted  In 
a  decree  in  favor  of  the  defendants,  the  re- 
spondents here,  anthorizing  a  redemption  as 
prayed  in  the  answer.  After  moving  unsuc- 
cessfully for  a  new  trial,  the  plaintiff  duly 
appealed  the  cause  to  this  court 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Xndezw 
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At  the  request  of  couuBel,  the  circuit  court 
made  a  special  finding  of  facts.  Formal 
parts  omitted,  those  findings  were  as  follows: 

"(1)  Prior  to  the  26th  day  of  December, 
1001,  the  Wldman  Investment  Company  was 
the  absolute  owner  of  record  of  lots  5  and  6, 
In  block  9,  Widuian's  addition  to  South  St 
Joseph,  in  Buchanan  county.  Mo. 

"(2)  On  June  30,  1904,  one  F.  S.  Gushing 
Instituted  suit  In  the  circuit  court  of  Bu- 
chanan county.  Mo.,  to  foreclose  the  Hen  of 
certain  tax  bills  Issued  to  one  F.  E.  Ualsey 
and  assigned  to  him  in  June,  1902,  for  the 
paving  and  grading  of  King  Hill  avenue,  on 
which  street  said  property  abutted.  The  on- 
ly defendants  in  said  suit  were  the  Widman 
Investment  Company  and  V.  W.  Emmert,  the 
father  of  the  defendant  John  F.  Emmert; 
that  suit  was  prosecuted  to  judgment,  the  de- 
fendants falling  to  appear,  and  on  the  14th 
dny  of  November,  1904,  a  Judgment  was  ren- 
dered in  said  suit  against  lot  5  aforesaid, 
and  all  the  right,  title,  and  Interest  of  V.  W. 
Emmert  and  the  Widman  Investment  Com- 
pany In  and  to  said  lot  5,  for  the  sum  of 
$135.57,  for  debt  and  interest,  at  the  rate  of 
8  per  cent  per  annum  from  November  14, 
1004,  and  one-half  of  cost  of  said  action,  tax- 
ed at  $10.75,  which  said  debt.  Interest,  and 
cost  were  declared  to  be  a  lien  and  charge 
upon  said  lot  5:  and  also  against  lot  6  afore- 
said, and  against  all  the  right  title,  and  inter- 
est of  V.  W.  Emmert  and  Widman  Investment 
Company  in  and  to  said  lot  6,  for  the  sum  of 
$131.68,  for  debt  and  interest,  at  the  rate  of 
8  per  cent,  per  annum  from  November  14, 
1904,  and  one-half  of  the  cost  of  said  suit, 
amounting  to  $10.75,  which  said  interest  and 
cost  were  declared  to  be  a  lien  and  charge 
upon  said  above-described  real  estate;  and 
which  said  Judgment  further  ordered  and  di- 
rected that  said  respective  lots,  and  all  of 
the  right,  title,  and  interest  of  the  parties 
therein,  should  be  separately  sold  for  the 
purpose  of  satisfying  the  respective  sums 
f«und  to  be  due  against  each,  together  with 
costs,  and  that  a  special  execution  issue  ac- 
cordingly. 

"(3)  That  on  the  3l8t  day  of  May,  1007,  the 
clerk  of  the  circuit  court  of  Buchanan  coun- 
ty. Mo.,  issued  a  special  execution  on  said 
Judgment,  directed  to  the  sheriff  of  Buchan- 
an county.  Mo.,  'containing  the  ordinary  rec- 
itations regarding  such  Judgments,  and  com- 
manding him  to  sell  the  property,'  etc. 

"(4)  That  the  sheriff  of  Buchanan  county, 
Mo.,  made  return  on  said  special  execution 
as  follows:  'Executed  the  within  writ  In  the 
county  of  Buchanan  and  state  of  Missouri, 
on  the  31st  day  of  May,  1907,  by  levying  up- 
on and  seizing  the  within-described  real  es- 
tate. James  M.  Sampson,  Sheriff' — and  al- 
so made  report  of  the  sale  under  said  spe- 
cial execution  as  follows:  [Then  follows  a 
report  of  the  sale  In  the  usual  form.] 

'•(5)  That  prior  to  the  time  said  sberiff 
made  the  sale  referred  to  in  said  report  he 
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gave  notice  of  said  sale  in  the  St  Joseph 
Dally  Courier,  which  said  notice  Is  as  follows: 
[Then  follows  the  ordinary  notice  of  sale, 
and  proof  of  Its  publication.] 

"That  at  said  sale  Eunice  T.  Halsey  be- 
came the  purchaser  of  said  property,  and  re- 
ceived the  sheriff's  deed  therefor,  which  was 
introduced  in  evidence;  that  she  paid  for 
both  of  said  lots  the  sum  of  $304;  that  the 
value  of  said  property  at  that  time  was 
$4,000. 

"(C)  That  said  sherlflTs  deed  recited  that: 
[Then  follows  the  sheriff's  deed  in  conven- 
tional form,  with  the  usual  recitals,  which 
was  duly  recorded  July  15,  1907,  in  the  olfice 
of  the  recorder  of  deeds.] 

"(7)  On  the  26th  day  of  December,  1901, 
the  Widman  Investment  Company,  by  con- 
tract in  writing,  signed  by  it,  sold  and  agreed 
to  convey  to  Porter  A.  Thompson  the  lots 
above  mentioned  (and  other  lots  described  In 
the  contract)  for  the  consideration  mention- 
ed in  the  contract,  $200  of  which  was  paid 
in  cash  and  the  remainder  in  monthly  pay- 
ments, as  stated  therein.  Under  said  con- 
tract, the  said  Thompson  was  to  have  pos- 
session of  said  property,  and  upon  payment 
of  the  purchase  price  was  to  receive  a  deed 
from  said  Widman  Investment  Company. 

"(8)  On  the  same  day,  the  said  Porter  A. 
Thompson  made  and  entered  into  a  written 
agreement.  Introduced  in  evidence,  with  the 
defendant  Jolm  P.  Emmert,  with  the  written 
consent  and  authority  of  the  Widman  Invest- 
ment Company,  wherein  and  whereby  the  said 
Tliompson  sold  and  agreed  to  convey  to  the 
defendant  John  P.  Elnmert  lots  5  and  C, 
aforesaid,  for  the  sum  of  $750,  $100  of  which 
was  paid  in  cash  at  the  time,  aqd  the  remain- 
der to  be  paid  at  the  rate  of  $20  per  month. 
beginning  on  the  2Ctb  day  of  January,  1902, 
which  said  contract  also  provided  that  the 
defendant  J.  P.  Emmert  should,  from  the 
date  thereof,  have  possession  of  said  proper- 
ty, and  should  be  entitled  to  and  did  there- 
after when  said  payments  were  made. 

"(9)  That  the  defendant  John  P.  Emmert 
took  possession  of  said  lots  at  said  time,  and 
made  all  the  payments  called  for  in  said 
contract  to  Porter  A.  Thompson,  who  turned 
the  money  over  to  the  Widman  Investment 
Company,  and  the  Widman  Investment  Com- 
pany, pursuant  to  said  contract,  made  a  deed 
to  said  lots  directly  to  said  defendant  John 
P.  Emmert,  which  was  introduced  in  evi- 
dence, on  the  8th  day  of  September,  1904, 
and  which  was  recorded  in  the  otfice  of  the 
recorder  of  deeds  on  the  21st  day  of  Septem- 
ber, 1904. 

"(10)  That  at  the  time  the  mit  hereinabove 
referred  to  was  instituted  by  Cushing  against 
the  Widman  Investment  Company  and  V.  W. 
Emmert  to  foreclose  the  Hen  of  said  tax  bills, 
the  defendant  Emmert  had  paid  all  of  the 
monthly  payments  called  for  in  said  contract, 
excepting  four,  said  four  last  payments  hav- 
ing been  made  after  said  suit  was  instituted. 
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and  erected  an  8-room  bonse,  costing  $3,000, 
on  the  lots  one  year  ago. 

"(11)  Tbat  at  the  time  said  suit  was  insti- 
tuted the  defendant  John  P.  ijJmmert  was  In- 
terested In  said  lots  G  and  6,  had  possession 
of  said  lots,  had  paid  all  of  the  purchase 
price  thereof,  excepting  four  payments  of  $20 
each,  and  the  interest  on  each  of  said  pay- 
ments, and  had  a  valid  contract  in  writing, 
entitling  him  to  a  deed  for  said  property  up- 
on the  payment  of  the  remainder  of  said  pur- 
chase price. 

"(12)  That  the  said  John  P.  Bmmert  was 
not  made  a  party  defendant  in  said  suit  to 
foreclose  the  lien  of  said  tax  bills;  that  said 
V.  W.  Emmert  is  the  father  of  the  defend- 
ant J.  P.  Emmert,  but  said  V.  W.  Emmert 
had  no  right,  title,  or» interest  at  any  time  in 
or  to  said  property,  or  any  part  thereof;  that 
the  defendant  J.  P.  Emmert  had  no  knowl- 
edge of  the  Institution  or  pendency  of  said 
suit,  nor  of  the  fact  that  a  Judgment  had 
been  rendered  therein,  nor  of  tne  fact  that 
the  property  had  been  sold  by  the  sheriff  or 
purchased  by  the  plaintiff,  until  he  was  serv- 
ed with  summons  in  this  suit.  He  did,  how- 
ever, know  that  special  tax  bills  had  issued 
against  these  lots,  and  made  two  payments 
on  account  of  the  same. 

"(13)  That  the  amount  paid  for  said  prop- 
erty at  the  sheriff's  sale  was  less  than  one- 
tenth  of  the  actual  value  of  said  property  at 
the  time. 

"(14)  That  Eunice  T.  Halsey  purchased 
said  property  at  said  sale  for  said  Gushing 
with  the  understanding  that  said  Gushing 
should  be  paid  the  amount  due  on  said  tax 
bills." 

Then  follows  the  decree  of  the  court,  which 
is  quite  lengthy,  reciting,  in  substance,  the 
finding  of  facts,  and  authorized  the  respond- 
ents to  redeem  the  lots  from  the  sale  by  pay- 
ing the  amount  of  the  Judgment,  interest,  and 
costs. 

Charles  F.  Strop  and  Eugene  Silverman, 
for  appellant  Culver,  Phillip  &  Spencer,  for 
respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  sole  proposition  presented  by 
this  record  for  determination  is  the  right  of 
respondent  John  P.  Emmert  to  redeem  lots 
5  and  6,  in  block  9,  Wldmau's  addition  to 
the  city  of  St.  Joseph,  Mo.,  from  a  sale  made 
by  the  sheriff  under  a  special  execution, 
founded  upon  a  Judgment  of  the  circuit  court, 
foreclosing  the  lien  of  the  tax  bills  described 
In  the  pleadings.  Issued  against  said  lots  by 
said  city,  a  city  of  the  second  class,  for  pav- 
ing the  street  on  which  said  lots  abut.  Coun- 
sel for  appellant  deny  that  right,  while  coun- 
sel for  respondents  aSirm  its  existence. 

The  first  position  of  counsel  for  appellant 
is  that  respondent  has  no  standing  in  a  court 
of  equity,  and  is  not  entitled  to  the  relief 
granted  by  the  trial  court.  This  contention 
is  predicated  upon  the  idea  that  the  evidence 


shows  respondent  was  in  the  possession  of  and 
knew  all  the  facts  that  should  have  moved 
him  to  action  during  the  pendency  of  the 
suit  against  V.  W.  Emmert  and  the  Wldman 
Investment  Company,  to  foreclose  the  lien  of 
the  special  tax  bills,  and,  having  failed  to 
move  in  that  regard,  he  Is  guilty  of  such 
laches  as  should  bar  his  right  to  be  now 
heard. 

The  question  of  laches  was  one  of  the  prin- 
cipal questions  that  was  presented  to  the 
trial  court  for  determination;  and,  while 
there  was  evidence  Introduced  from  which 
the  court  might  have  been  Justified  In  find- 
ing that  he  was  thus  guilty,  however,  there 
was,  upon  the  other  hand,  evidence,  equally 
as  strong,  if  not  stronger,  which  showed  re- 
spondent had  no  notice  whatever  of  the  pend- 
ency of  that  suit  Upon  that  evidence,  the 
court  found  for  the  respondent. 

[1]  The  court  had  the  witnesses  before  it 
heard  them  testify,  and  observed  their  de- 
meanor upon  the  witness  stand,  which  gave 
to  It  a  better  opportunity  to  weigh  the  evi- 
dence and  pass  upon  their  credibility  than 
we  have.  Under  those  conditions,  we  have 
repeatedly  held  that  this  court  will  defer 
somewhat  to  the  finding  of  the  trial  court 
and  will  not  disturb  the  judgment  on  that  ac- 
count, without  the  conclusions  there  reached 
are  against  the  great  weight  of  the  evidence. 
Huffman  v.  Huffman,  217  Mo.  182,  117  S.  W. 
1.  In  fact,  that  case  goes  much  further  in 
supporting  the  findings  of  the  trial  court  than 
I  ever  knew  the  law  to  be,  but,  independent 
of  that  case,  the  law  in  this  state  is  well 
settled  to  be  as  before  stated.  That  being 
true,  we  must  rule  this  contention  against 
appellant 

[2]  Having  disposed  of  the  question  of 
lack  of  notice  on  the  part  of  respondent  of 
the  pendency  of  the  suit  to  foreclose  the  lien 
of  the  tax  bills.  It  must  follow,  from  the 
facts  of  this  case  as  found  by  the  court  that 
respondent  was  entitled  to  redeem  said  lots 
from  the  sale  made  by  the  sheriff  under  the 
Judgment  foreclosing  the  tax  lien;  and  con- 
sequently we  hold  that  the  decree  of  the 
court  granting  to  respondents  that  right  was 
pro*per  and  free  from  error. 

[3]  2.  There  is  an  additional  reason  why 
the  decree  of  the  court  granting  to  respond- 
ent the  right  to  redeem  said  lots  from  said 
sale,  should  be  affirmed,  and  that  is  this: 
The  charter  of  the  city  of  St  Joseph,  after 
prescribing  the  method  of  enforcing  tax  bills 
by  suit,  provides:  •  •  •  "All  such,  or 
any  of  the  owners  of  the  land  charged,  or 
of  any  Interest  or  estate  therein,  may  be 
made  defendants,  but  only  the  right  title, 
Interest,  and  estate  of  the  parties  made  de- 
fendants in  any  suit  shall  be  affected  or 
bound  thereby  or  by  the  proceedings  therein. 
•  •  •  Any  such  special  judgment  shall 
bind  all  the  right  title,  hiterest  and  estate 
In  the  land  that  defendants  and  each  of  them 
own  at  the  time  the  lien  of  the  tax  bills  coui- 
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menced,  or  acquired  afterward,  and  a  sale 
on  execution  thereon  shall  vest  all  of  such 
right,  title,  Interest  and  estate  in  the  pur- 
chaser, and  discharge  the  lands  from  any 
liens  or  encumbrances  thereon;  but  parties 
interested  In  the  land  not  made  defendants, 
shf<ll  not  be  affected  thereby,  and  it  tbey 
claim  through  or  under  any  parties  defend- 
ant, prior  to  suit  brought,  may  redeem  from 
the  purchaser,  or  otherwise  assert  their 
rights,  according  to  equity  and  good  con- 
science."   R.  S.  Mo.  1899,  {  6664. 

Counsel  for  appellant  Insist  that  this  pro- 
Tlslon  of  the  charter  has  no  application  to 
the  case  at  bar,  and  cite  in  support  of  that 
insistence  the  following  cases:  Payne  t. 
Lott,  90  Mo.  676,  3  S.  W.  402;  Vance  v.  Cor- 
rigan,  78  Mo.  94;  State  ex  rel.  t.  Sack,  79 
Mo.  661;  Watt  v.  Donnell,  80  Mo.  105;  Cow- 
ell  y.  Gray,  85  Mo.  169;  Simonson  v.  Dolan, 
114  Mo.  176,  21  S.  W.  510;  Allen  v.  Ray,  96 
Mo.  546,  10  S.  W.  153;  Hilton  v.  Smith,  134 
Mo.  499,  33  S.  W.  464,  35  S.  W.  1137.  After 
a  careful  examination  of  each  and  all  of 
these  cases,  we  find  that  none  of  them  relat- 
ed to  lands  situate  in  a  city  of  the  second 
dass,  to  which  the  city  of  St  Joseph  belongs, 
but  relate  to  laud  lying  in  the  country,  or 
in  some  city  or  town  which  is  governed  by 
some  statute  or  charter  provision  particular- 
ly applicable  thereto,  and  wholly  ditTerent 
from  the  charter  provision  of  the  dty  of  St. 
Joseph,  before  set  out 

The  case  at  bar  comes,  not  only  within 
the  spirit  of  this  charter  provision,  but  with- 
in the  letter  of  It  also.  The  record  discloses 
the  facts  that  at  the  time  of  the  Institution 
of  the  suit  to  enforce  the  tax  bills  mentioned 
the  respondent  owned  the  equitable  title  to 
the  lots  in  dispute,  and  that  he  obtained  that 
title,  prior  to  the  institution  of  the  suit,  from 
a  party  who  was  made  a  defendant  in  said 
action,  namely,  the  Widman  Investment  Com- 
pany, and  the  respondent  was  not  made  a 
par^  to  the  suit  brought  to  foreclose  the  lien 
of  the  tax  bills.  By  reading  saia  charter  pro- 
vision, it  will  be  seen  that  the  facts  lastly 
stated  are  precisely  the  same  as  those  men- 
tioned In  said  charter  provision,  which  au- 
thorize a  redemption.  If  I  correctly  ander- 
stand  counsel  for  appellant,  they  do  not  con- 
travert  the  correctness  of  the  conclusion  Just 
stated,  if  it  was  the  design  of  the  Legislature 
to  make  said  charter  provision  applicable  to 
the  owners  of  the  equitable  title  to  real  es- 
tate. 

There  can  be  no  doubt.  In  our  opinion,  bnt 
what  it  was  the  intention  of  the  Legislature 
to  Include  In  said  provision  the  owners  of  the 
legal,  as  well  as  the  owners  of  the  equitable, 
title  to  real  estate.  In  the  first  place,  the 
provision  itself  does  not  so  limit  its  opera- 
tion to  the  owners  of  the  legal  title,  and  this 
court  has  no  right  or  authority  to  write 
that  limitation  into  it.    Moreover,  It  would 


seem  almost  incredible  to  believe  that  the 
Legislature  would,  by  special  charter  provi- 
sion, authorize  a  redemption  by  the  owners 
from  a  sale  of  the  legal  title — a  mere 
worthless  shell — and  deny  one  the  right  to 
redeem  from  the  sale  of  the  equitable  title, 
the  real  beneficial  and  valuable  Interest  In 
real  estate. 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  circuit  court  shonld  be  af- 
firmed, and  It  is  80  ordered. 

3.  Counsel  for  appellant  also  Insists  that 
the  Indignancy  of  consideration  paid  for  the 
lots  at  the  sberiflTs  sale  is  not  sutiiclent  to 
authorize  a  redemption  from  that  sale  on  the 
part  of  the  respondents.  Counsel  for  re- 
spondents do  not  seem  to  make  that  conten- 
tion; bat  do  insist  that  that  fact,  when  tak- 
en in  connection  with  certain  other  facts  and 
Irregularities  pointed  out  in  their  brief.  Is 
sufficient  to  authorize  such  redemption. 
Since  the  conclusions  reached  in  paragraphs 
1  and  2  fully  dispose  of  the  case,  we  deem  It 
unnecessary  to  pass  upon  this  insistence.  All 
concur. 


WESTERN  ASSUR.  CO.  v.  WALDEN  et  al. 

(Supreme  Court  of  Missoari,  Division  No.  1. 
Nov.  29,  1911.) 

1.  Appeal  and  Ebbob  (J  1058*)— Review— 
Habmless  Erbob  —  Exclusion  of  Evi- 
dence. 

Where  plaintiff's  documentary  evidence 
showed  that  defendants,  in  an  action  against 
whom  it  had  -been  garnished  in  another  state, 
were  not  served  with  personal  process  therein, 
the  exclusion  of  oral  evidence  that  defendants 
had  not  been  personally  served  in  that  suit  was 
harmless, 

[Ed.  Note.— For  other  cases,  see  Aimeal  and 
Error.  Cent  Dig.  {{  4200-4206;  Dec.  Dig.  I 
1058.»]  '    ' 

2.  Judgment  (J  81$*)— Fobeign  Judombrt— 
Pbesumption  of  Jubisdiction. 

Where  a  transcript  of  a  foreign  Judgment' 
was  duly  authenticated  according  to  the  act  of 
Congress  (governing  such  matters,  and  also 
showed  that  the  circuit  court  of  Cook  county, 
111.,  by  which  judgment  was  rendered,  was  a 
court  of  record  and  had  a  judge  presiding,  a 
clerk,  and  a  seal  of  court,  the  law  will  presume, 
in  the  absence  of  proof  to  the  contrary,  that 
such  a  court  was  a  court  of  general  jurisdiction, 
that  it  had  jurisdiction  of  the  subject-matter  of 
the  action  and  of  the  parties,  and  so  will  give 
the  judgment  the  full  faith  and  credit  provided 
by  Const.  U.  S.  art.  4,  {  1. 

[EM.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  §§  1471-1473;  Dec.  Dig.  {  818.*] 

3.  Evidence  (J  348*)- Cebtification-^udq- 
ment  of  Otheb  State. 

A  transcript  of  a  judgment  rendered  in  an- 
other state,  duly  authenticated  according  to  the 
act  of  Congress,  and  showing  that  the  court 
which  rendered  the  judgment  was  a  court  of 
record  and  had  a  jud!;e,  a  clerk,  and  a  seal  of 
court,  is  admissible  in  an  action  in  this  state  on 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1369-1374;  Dec.  Dig.  8  348.»] 
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4.  Judgment  (8  81S*)— Foreign  Judgment— 
JuBisDicTioN— Publication  Without  Peb- 
soNAi,  Service. 

A  judgment  in  personam  against  a  non- 
resident of  the  state,  rendered  upon  a  mere  or- 
der of  publication  without  service  of  any  pro- 
cess or  an  entry  of  appearance  by  the  defend- 
ant, is  absolutely  void,  and  hence  is  not  entitled 
to  full  faith  and  credit  in  the  courts  of  this 
state  under  Const  U.  S.  art.  4,  $  1. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1460-1465;  Dec.  Dig.  §  818.*] 

5.  Garnishment  (|  237*)  —  Proceedings — 
Foreign  Judgment. 

Where  a  debt  due  to  defendants,  citizens  of 
Missouri,  by  an  insurance  company  which  was 
also  doing  business  in  Illinois,  was  garnished  by 
pei-sonal  service  upon  the  insurance  company  in 
that  state  in  an  action  brought  against  such 
citizens,  and  they  were  duly  served  by  publica- 
tion but  entered  no  appearance,  a  judgment  ren- 
dered therein  was  valid  and  binding  against 
the  nonresident  defendant  to  the  extent  of  the 
garnished  debt,  and  under  Const.  U.  S.  art.  4, 
I  1.  entitled  to  full  faith  and  credit 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Dec.  Dig.  §  237.*] 

6.  Indemnity  (J  4*)— Bonds— Consideration 

— SUFFICIENCT. 

An  insurance  company,  after  a  loss  so  as  to 
make  it  liable  to  the  insured  in  the  sum  of 
$1,000,  was  notified  of  adverse  claims  to  the 
fund,  but  paid  it  to  the  insured  upon  the  execu- 
tion by  them  of  a  bond  to  indemnify  it  against 
all  claims,  and  afterwards  a  claim  was  estab- 
lished against  the  company  by  judgment  and 
paid,  so  that  thereafter  it  could  have  defeated 
a  claim  by  the  insured.  Held,  that  there  was 
a  good  consideration  for  the  bond. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec.  Dig.  S  4.*] 

Appeal  from  Circuit  Court,  Jasper  Counfy; 
Howard  Gray,  Judge. 

Action  by  tbe  Western  Assufance  Compa- 
ny against  James  T.  Walden  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

The  plaintiff,  the  Western  Assurance  Com- 
pany, was  duly  incorporated  under  the  laws 
of  Toronto,  Canada,  and  at  all  the  times 
hereinafter  mentioned  was  lawfully  engaged 
in  the  business  of  fire  insurance  in  the  state 
of  Missouri  and  elsewhere. 

The  defendant  Webb  City  Lumber  Com- 
pany was  duly  Incorporated  under  the  laws 
of  this  state,  and  engaged  In  the  lumber 
business. 

The  defendant  Webb  City  Iron  Works  was 
duly  incorporated  under  the  laws  of  this 
state,  and  engaged  In  the  manufacture  and 
sale  of  Iron  and  the  products  thereof. 

The  defendants  Walden  &  Tarr  were  a 
copartnership  engaged  In  the  contracting 
business  at  Webb  City,  Mo. 

On  the  17th  day  of  January,  1900,  the 
plsiintlff  Issued  to  the  defendants  Walden  & 
Tarr  its  policy  of  Insurance,  securing  certain 
buildings  and  machinery  erected  by  them  for 
the  Arlcansas  Mining  Company,  near  Webb 
City,  Mo.,  against  loss  by  fire  In  the  sum  of 
?1,000  for  a  period  of  one  year.  Shortly  be- 
fore March  22,  1000,  the  property  so  insured 
burned  down,  and  on  or  about  that  date  the 


loss  was  adjusted  at  $1,000.  Shortly  before 
the  adjustment,  the  Arkansas  Mining  Com- 
pany and  one  S.  F.  Danglade  notified  the 
plaintiff,  the  Insurance  company,  that  they 
had  some  kind  of  a  claim  or  lien  on  the 
insurance  money,  and  for  It  not  to  pay 
the  same  to  Walden  &  Tarr;  but  the  na- 
ture of  said  claim  or  lien  was  not  stated. 
Thereupon  the  Insurance  company  declined 
to  pay  the  money  to  Walden  &  Tarr  unless 
they  would  Indemnify  it  against  all  claims 
which  have  or  may  be  hereafter  made 
against  It,  In  connection  with  said  policy 
or  the  moneys  payable  thereunder,  by  said 
Arkansas  Mining  Company  or  Danglade,  or 
by  any  other  person,  etc.  On  said  22d  day 
of  March,  1900,  the  bond  sued  on  was  signed 
and  transmitted  to  the  adjuster  of  the  in- 
surance company  at  St  Louis.  At  that  time 
such  a  bond  required  a  revenue  stamp,  and 
upon  Its  receipt  the  adjuster  noticed  its  ab- 
sence and  returned  it  to  the  attorneys  of  tbe 
obligors  to  be  stamped,  which  was  done  on 
March  27th,  1900,  and  remailed  by  them  to 
adjuster  in  St  Louis.  Said  bond  (formal 
parts  omitted)  was  as  follows:  "Know  all 
men  by  these  presents:  That  we,  James  T. 
Walden  and  Thomas  Tarr,  both  of  Webb  City 
in  Jasper  county  In  the  state  of  Missouri, 
manufacturers,  as  principals,  and  J.  A.  Bow- 
man, Webb  City  Lumber  Co.,  by  J.  A.  Bow- 
man, Mgr.,  Webb  City  Iron  Works,  by  Geo: 
W,  Wright,  Mgr.,  and  George  W.  Wright,  of 
Webb  City,  in  the  county  of  Jasper,  state  of 
Missouri,  as  sureties,  are  Jointly  and  sever- 
ally held  and  firmly  bound  to  the  Western 
Assurance  Company  of  Toronto,  Canada,  in 
the  sum  of  fifteen  hundred  ($1,500.00)  dollars 
to  be  paid  to  the  said  Western  Assurance 
Company  or  to  their  successors  or  assigns, 
for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  us  and  each  of  us, 
our  and  each  of  our  heirs,  executors  and  ad- 
ministrators, firmly  by  these  presents.  Sign- 
ed with  our  seals  and  dated  this  22d  day  of 
March,  1900.  Whereas,  the  Western  Assur- 
ance Company  of  Toronto,  through  Its  agen- 
cy at  the  said  Webb  City,  did  issue  to  the 
said  Walden  &  Tarr,  their  policy  of  Insur- 
ance number  1659483,  on  the  17th  day  of 
January,  1900,  for  the  sum  of  one  thousand 
($1,000.00)  dollars  covering  the  property  in 
the  said  iwlicy  mentioned  against  loss  by 
fire.  And  whereas,  a  loss  has  occurred  un- 
der the  said  policy,  which  loss  has  been 
adjusted  between  the  assured  and  the  com- 
pany at  the  sum  of  one  thousand  ($1,(X)0) 
dollars,  and  the  said  the  Western  Assurance 
Company  Is  about  to  pay  to  the  said  Wal- 
den &  Tarr  the  said  sum  in  full  satisfaction 
of  the  claim  under  the  said  policy.  And 
whereas,  certain  persons  and  coriX)rations 
claim  to  be  the  creditors  of  the  said  Wal- 
den &  Tarr,  and  whereas,  the  Arkansas  Min- 
ing Company  and  F.  H.  Danglade  Jointly 
and  singly  have  served  notice  on  the  said 
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Western  Assurance  Company  not  to  pay  the 
amount  of  the  said  loss  to  the  said  Walden 
&  Tarr  and  have  served  notice  that  the  said 
Arkansas  Mining  Company  and  F.  H.  Dan- 
glade  Jointly  or  severally  claim  to  have  some 
right  or  lien  In  or  on  the  said  Insurance 
money  payable  to  the  said  Walden  &  Tarr. 
And  whereas,  the  said  Western  Assurance 
Company  has  this  day  paid  to  the  said  Wal- 
den &  Tarr  the  said  sum  of  one  thousand 
($1,000.00)  dollars  In  full  satisfaction  and 
discharge  of  all  claims  under  or  by  virtue 
of  the  said  policy.  Now  therefore,  the  con- 
dition of  this  obligation  Is  such  that  if  the 
above  bonded  obligors  or  any  of  th^m.  or 
their  hfirs,  executors  or  administrators  or 
any  of  them  do  and  shall  from  time  to  time 
and  at  all  times  hereafter  save,  defend, 
keep  harmless  and  indemnify  the  said  the 
Western  Assurance  Company,  their  success- 
ors or  assigns  from  and  against  all  or  any 
claim  or  claims  which  has,  hare  or  may  be 
hereafter  made  against  the  said  Western  As- 
surance Company  under  or  in  connection 
with  the  said  policy  or  any  of  the  moneys 
payable  thereunder  by  the  said  Arkansas 
Mining  Company  or  either  of  them  or  any 
other  person  or  persons  whomsoever  and 
from  any  claim  which  has  or  may  be  made 
in  favor  of  any  person  or  corporation  under 
or  by  reoBon  of  the  bankrupt  law  In  connec- 
tion with  the  payment  of  the  said  sum  to 
the  said  Walden  &  Tarr  and  from  all  costs, 
charges,  damages  and  expenses  that  shall  or 
may  happen  or  arise  from  any  such  claim  or 
claims  made  or  to  be  made  In  connection 
with  the  said  policy  and  the  money  pay- 
able and  paid  thereunder,  then  this  obliga- 
tion shall  be  void,  but  otherwise  shall  be 
and  remain  in  full  force,  virtue  and  eftect." 
Then  follow  the  signatures  of  the  princi- 
pals and  their  sureties. 

On  March  28,  1900,  the  day  after  the  bond 
had  been  remailed  to  the  adjuster  in  St 
Louis,  an  attachment  suit  was  brought  in  the 
circuit  court  of  Cook  county.  111.,  a  court  of 
record,  by  the  Arkansas  Mining  Company 
against  Walden  &  Tarr  to  recover  ?2,5p0. 
They  were  duly  served  by  publication,  and 
on  the  same  day  a  writ  of  garnishment  was 
served  on  the  insurance  company,  which  was 
doing  business  there.  In  due  time  the  gar- 
nishee flled  answer.  Subsequently  a  trial  was 
had  which  resulted  in  a  judgment  In  favor  of 
the  Arkansas  Mining  Company  for  the  sum  of 
$1,000  against  the  insurance  company  on  ac- 
count of  the  moneys  alleged  to  be  due  Wal- 
den &  Tarr,  arising  out  of  said  policy  of  in- 
surance. The  Insurance  company  was  com- 
pelled to  pay  and  did  pay  that  judgment. 
Notwithstanding  the  pendency  of  said  at- 
tachment suit,  counsel  for  Walden  &  Tarr 
insisted  that  the  insurance  company  pay  to 
their  clients  the  $1,000  due  under  the  policy, 
assuring  It  all  the  while  that  the  garnish- 
ment proceedings  could  not  be  successfully 
maintained,  and  promised  the  Insurance  com- 
pany that  they  would  deal  fair  with  it.    On 


April  12th,  prior  to  the  rendition  and  pay- 
ment of  the  Illinois  judgment,  the  Insurance 
company  paid  Walden  &  Tarr  the  $1,000. 
Upon  demand  by  the  Insurance  company  up- 
on Walden  &  Tarr  to  reimburse  it  for  the 
sum  paid  under  the  Illinois  judgment,  they 
refused;  and  thereupon  it  brought  this  suit. 
A  trial  was  had,  and  the  plaintiff  recovered 
a  judgment  against  the  defendants  on  said 
bond  for  the  sum  of  $1,2SC.2?.  From  that 
judgment  the  defendants  appealed  to  this 
court. 

Counsel  for  appellants  assign  the  follow- 
ing errors:  The  court  erred:  "(1)  In  tlie 
admission  of  improper  and  irrelevant  evi- 
dence. (2)  In  overruling  defendant's  objec- 
tion to  the  introduction  of  the  Illinois  rec- 
ord. (3)  In  refusing  to  give  plaintiffs  per- 
emptory declaration  of  law  and  Instruction 
to  find  for  the  defendant.  (4)  In  refusing  to 
give  Instructions  Nos.  1,  2,  3,  4,  5,  6,  and  7 
and  also  instruction  1  asked  by  the  defend- 
ant. (5)  In  holding  that  the  Illinois  pro- 
ceedings are  entitled  to  full  faith  and  cred- 
it." 

The  Instructions  asked  by  counsel  for  ap- 
pellants and  refused  by  the  court  were  as 
follows:  "(1)  The  court  declares  the  law  to 
be  that  under  the  pleadings  and  evidence  in 
this  case  the  finding  and  judgment  should  be 
In  favor  of  the  defendants.     (Refused.) 

"(2)  The  court  declares  the  law  to  be  that 
if  the  court,  sitting  as  a  jury,  finds  from  the 
evidence  that  the  Arkansas  Mining  Company 
was  a  coriwratlon  organized  under  the  laws 
of  Missouri,  and  that  the  liability  of  the  In- 
surance policy  described  In  plalntltTs  peti- 
tion and  in  the  sum  sued  on  was  payable  in 
the  state  of  Missouri,  and  should  further 
find  that  the  defendants  Walden  &  Tarr  were 
at  the  time  of  the  Illinois  garnishment  pro- 
ceeding, citizens  and  residents  of  the  state  of 
Missouri,  and  that  neither  said  Walden  nor 
said  Tarr  were  personally  served  In  said 
garnishment  proceedings,  then,  nud  in  such 
event,  the  finding  must  be  for  the  defendants 
and  against  the  plalntift. 

"(3)  The  court  declares  the  law  to  be  that, 
plaintiff  company  being  a  corporation  of  Can- 
ada, if  the  court  shall  find  that  the  Arkansas 
Mining  Company,  plaintiff  In  the  Illinois  pro- 
ceedings, was  a  corporation  of  Missouri,  and 
that  defendants  Walden  &  Tarr  were,  at  the 
time  of  said  garnishment  proceedings,  citi- 
zens and  residents  of  Missouri  and  were  not 
personally  served  in  said  Illinois  proceed- 
ings, and  that  the  obligation  arising  to  said 
Walden  &  Tarr  on  the  insurance  policy  de- 
scribed in  the  bond  sued  on  was  a  contract 
entered  Into  in  the  state  of  Missouri  and 
payable  in  the  state  of  Missouri,  then  plain- 
tiff was  not  subject  to  garnishment  in  the 
state  of  Illinois,  on  said  proceedings,  said  ob- 
ligation is  void,  and  plaintiff  cannot  recover 
in  said  action. 

"(4)  The  court  declares  the  law  to  be  that 
If  defendants  Walden  &  Tarr  were  not  serv- 
ed in  the  Illinois  proceedings  and  did  not  ap- 
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pear  in  said  action  and  were,  at  the  time  of 
aald  garnlslunent  proceedings,  citizens  and 
residents  of  Missouri,  and  if.  the  obligation 
of  plalntlft  company  on  the  insurance  policy 
described  in  the  bond  sued  on  evidenced  a 
contract  of  insurance  entered  into  in  the 
state  of  Missouri,  and  that  the  obligation  of 
the  plaintiff  to  said  Walden  ft  Tarr  on  said 
Insurance  policy  did  not  arise  out  of  any 
contract  entered  into  in  the  state  of  Illinois, 
then  the  finding  must  be  for  the  defendants 
and  against  the  plaintiff.    (Refused.) 

"(5)  The  court  declares  the  law  to  be 
that  by  the  terms  of  the  bond  sued  on  in 
this  case  the  obligor  agreed  to  indemnify  the 
plaintiff  company  against  loss  by  reason  of 
any  claim  which  should  be  made  to  the  mon- 
ey due  the  defendants  Walden  &  Tarr  on  the 
contract  of  insurance  evidenced  by  the  policy 
of  insurance  Issued  by  the  plaintiff  corpo- 
ration to  the  said  defendants  Walden  &  Tarr, 
and  that  said  contract  of  Indemnity  so  evi- 
denced by  the  said  bond  does  not  obligate 
the  said  defendants  Walden  &  Tarr  to  in- 
demnify the  said  insurance  company  against 
loss  by  reason  of  any  suit  which  might  be 
brought  against  the  said  insurance  company 
by  the  Arkansas  Mining  Company  unless 
snch  suit  was  for  the  purpose  of  enforcing  a 
specific  lien  on  the  money  due  the  defendants 
Walden  ft  Tarr  from  the  said  plaintiff  com- 
pany, and,  if  the  coort  finds  from  the  evi- 
dence in  Uiis  case  that  the  garnishment  pro- 
ceedings brought  In  the  state  of  Illinois,  the 
record  of  which  has  been  Introduced  in  evi- 
dence In  this  case,  was  not  a  proceeding  to 
enforce  any  spedflc  lien,  but  was  an  action 
of  debt,  and  should  further  find  that  no  pro- 
ceeding was  brought  In  the  state  of  Illinois 
to  enforce  any  lien  on  the  said  fund  claimed 
by  the  Arkansas  Mining  Company,  then,  and 
in  snch  event,  the  finding  must  be  for  the 
defendants  and  against  the  plaintiff. 

"(6)  The  court  further  declares  the  law 
to  be  that  the  Judgment  in  the  case  of  the 
Arkansas  Mining  Company,  Plaintiff,  v.  Wal- 
den ft  Tarr,  Defendants,  In  the  circuit  court 
of  Cook  county.  III.,  shown  by  the  transcript 
offered  in  evidence  by  the  plaintiff  In  this 
case,  is  void  for  want  of  Jurisdiction  of  said 
court  over  the  parties  thereto  and  for  want 
of  Jurisdiction  over  the  subject-matter  of 
said  salt,  and  the  said  pretended  Judgment 
shown  by  said  suit  and  the  said  pretended 
Judgment  shown  by  said  transcript  rendered 
in  said  court  against  the  plaintiff  herein  as 
garnishee  In  said  cause  are  also  void  for 
want  of  Jurisdiction  of  said  court  over  the 
parties  thereto  and  for  want  of  Jurisdiction 
of  said  court  over  the  debt  therein  sought  to 
be  impounded  in  said  cause,  and  the  said 
pretended  Judgment  was  rendered  without 
due  process  of  law  and  in  violation  of  article 
4  of  the  amendments  to  the  Constitution  of 
the  United  States  and  In  violation  of  section 
30,  article  2  of  the  Constitution  of  the  state 
of  Missouri,  and  that  to  enforce  the  said 
Judgment  would  be  depriving  the  defendants 


of  their  property  without  due  process  of  law. 
"(7)  The  court  further  declares  the  law  to 
be  that  if  it  finds  from  the  evidence  that 
Arkansas  Mining  Company  and  the  defend- 
ants Walden  &  Tarr  were  nonresidents  of 
the  state  of  Illinois,  and  that  the  said  Wal- 
den ft  Tarr  were  not  personally  served  with 
process  in  the  state  of  Illinois  and  did  not 
appear  to  the  action  In  said  court;  and  if 
the  court  further  finds  that  the  plaintiff 
herein,  garnishee  In  said  proceedings  in  said 
Cook  county  circuit  court,  was  organized  and 
existing  under  the  laws  of  the  Dominion  of 
Canada  and  was  not  a  citizen  or  resident  of 
the  state  of  Illinois,  but  that  the  said  com- 
pany kept  an  office  in  said  Cook  county.  111., 
for  the  transaction  of  business,  then  the  debt 
sought  to  be  impounded  in  said  proceedings 
had  its  situs  in  the  residence  and  domicile 
of  the  corporation  in  Canada  and  not  in 
Cook  county.  111.,  and  the  pretended  service 
of  garnishment  shown  in  the  transcript  of- 
fered in  evidence  by  the  plaintiff  did  not 
seize  or  attach  any  property  of  the  defend- 
ants Walden  &  Tarr,  and  the  court  acquired 
no  Jurisdiction  to  Impound  said  debt  and  no 
Jurisdiction  of  the  garnishee  therein,  and  the 
payment  by  the  plaintiff  of  the  pretended 
Judgment  in  said  proceedings  was  voluntary 
on  its  part,  and  the  finding  and  Judgment 
should  be  for  the  defendants." 

H.  W.  Currey,  for  appellants.  McAntire 
ft  Scott  and  Fyke  ft  Snider,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Counsel  for  appellants  first 
complain  of  the  action  of  the  circuit  court 
In  refusing  to  permit  them  to  prove  by  parol 
testimony  that  Walden  ft  Tarr  had  never 
been  served  with  personal  process  in  the  at- 
tachment suit  brought  by  the  Arkansas  Min- 
ing Cktmpauy  against  them,  in  the  circuit 
court  of  Cook  county.  111.,  where  the  re- 
spondent, the  Western  Assurance  Company, 
was  garnished.  There  was  no  pretense  made 
at  the  trial  of  this  case  that  Walden  & 
Tarr  had  been  served  with  personal  service 
In  that  case;  but,  upon  the  contrary,  the 
transcript  of  the  proceedings  had  in  that 
cause  was  Introduced  in  evidence  by  respond- 
ent, and  it  affirmatively  appears  therefrom 
thati  Walden  &  Tarr  were  nonresidents  of 
the  'state  of  Illinois,  and  were  not  found 
therein.  The  transcript  further  shows  tliat, 
when  it  was  made  known  to  that  court  that 
they  were  nonresidents  of  that  state  and 
could  not  be  found  therein,  then  an  order  of 
publication  against  them  was  duly  obtained 
and  published  according  to  the  statutes  of 
that  state.  Upon  this  state  of  the  record, 
even  though  It  be  conceded  tliat  the  evidence 
offered  was  admissible,  still  we  are  unable 
to  see  in  what  possible  manner  the  appel- 
lants were  injured  by  its  exclusion.  The 
facts  they  offered  to  prove  thereby  had  al- 
ready been  indisputably  established  by  docu- 
mentary evidence  introduced  by  counsel  for 
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respondent.  Clearly  there  Is  no  merit  in 
tbia  complaint  of  counsel  for  appellants. 

[2]  2.  It  Is  next  Insisted  by  counsel  for 
appellants  that  the  transcript  of  the  judg- 
ment and  proceeding  had  in  the  case  of  the 
Arkansas  Mining  Company  against  Walden 
&  Tarr,  In  the  circuit  court  of  Cook  coun- 
ty, in.,  was  erroneously  admitted  in  evidence 
at  the  trial  of  this  cause. 

The  record  in  this  case  discloses  the  facts 
that  said  Judgment  and  transcript  were  duly 
authenticated  according  to  the  act  of  Con- 
gress governing  such  matters;  also  shows 
that  the  circuit  court  of  Cook  cotinty,  111., 
is  a  court  of  record,  and  has  a  judge  pre- 
siding, a  clerk  attending  upon  the  same,  as 
well  as  a  seal  of  court.  Upon  that  state  of 
facts  the  law  presumes  that  such  a  court 
is  a  court  of  general  jurisdiction,  and  that 
it  had  jurisdiction  of  the  subject-matter  of 
the  action  pending  therein,  and  of  the  par- 
ties thereto;  and,  in  the  absence  of  proof 
to  the  contrary,  such  presumption  is  condu- 
cive. Van  Fleet  on  Collateral  Attack,  gj  845, 
847;  American  Mut  Life  Ins.  Co.  v.  Mason, 
159  Ind.  15,  64  N.  m  525 ;  Bailey  v.  Martin, 
119  Ind.  103,  21  N.  B.  346;  Old  Wayne  Ass'n 
V.  McDonough,  164  Ind.  821,  73  N.  E.  703; 
Pringle  V.  Woodworth,  90  N.  T.  502;  Stew- 
art V.  Stewart,  27  W.  Va.  167;  Woodworth 
V.  McKee,  126  Iowa,  714,  102  N.  W.  777; 
Williams  V.  Williams,  53  Mo.  App.  617 ;  Sey- 
more  v.  Newman,  77  Mo.  App.  578;  Wilson 
V.  Jackson,  10  Mo.  329;  National  Fire  Ins. 
Co.  T.  Chambers,  58  N.  J.  Eq.  468,  32  AtL 
663. 

Section  1  of  article  4  of  the  Constitution 
of  the  United  States  provides  that  "full 
faith  and  credit  shall  be  given  in  every  state 
to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state."  Full  faith 
and  credit  caimot  be  given  to  judgments  and 
Judicial  proceedings  of  another  state,  by  the 
courts  of  this,  except  where  those  matters 
are  called  to  the  court's  attention,  and  that 
can  only  be  done  in  such  a  case  by  offering 
or  introducing  them  in  evidence. 

[8]  In  the  case  at  bar,  they  were  introduc- 
ed, and  la  our  opinion  were  properly  so; 
but  what  is  the  legal  efCect  of  the  judgment 
after  it  was  introduced  in  evidence  is  quite 
a  different  proposition,  which  will  receive 
consideration  in  a  subsequent  paragraph. 

8.  Counsel  for  appellant  Insist  that  the 
Judgment  of  the  circuit  court  of  Cook  county, 
111.,  in  the  case  of  the  Arlcansas  Mining  Com- 
pany y.  Walden  &  Xarr,  the  appellants 
here,  and  the  Western  Assurance  Company, 
the  respondent,  in  so  far  as  they  are  con- 
cerned, }8  void  for  the  reason  that  they  were 
only  served  by  publication,  not  by  personal 
service,  and  for  that  reason  the  judgment 
is  not  binding  upon  them. 

[4J  There  can  be  no  question  but  what  a 
judgment  in  personam  against  a  nonresident 
of  the  state,  where  the  Judgment  was  ren- 
dered upon  a  mere  order  of  publication,  with- 
out service  of  any  process,  or  an  entry  of  ap- 


pearance by  the  defendant,  is  absolutely  void; 
and  for  that  reason  it  is  not  entitled  to  full 
faith  and  credit  in  the  courts  of  this  state, 
under  section  1  of  article  4  of  the  federal 
Constitution.  This  is  no  longer  an  open  or 
debatable  question.  Pennoyer  v.  Nett,  95  U. 
S.  714,  24  li.  Ed.  565;  Reno  on  Nonresidents, 
§§  188,  197,  200,  201 ;  Freeman  v.  Alderson, 
119  U.  S.  185,  7  Sup.  Ct.  165,  30  L.  Ed.  372; 
Cole  V.  Cunningham,  133  U.  S.  107,  10  Sup. 
Ct  269,  33  L.  Ed.  538 ;  St  Clair  v.  Cox,  106 
U.  S.  350,  1  Sup.  Ct  354,  27  L.  Ed.  222;  Green- 
leaf  on  Evidence  (18th  Ed.)  {  540;  Smith  v. 
McCutchen,  38  Mo.  415;  Abbott  v.  Sheppard, 
44  Mo.  273;  Crimm  v.  Crlmm,  162  Mo.  544, 
63  S.  W.  489,  54  I*  B.  A.  502,  85  Am.  St 
Rep.  521;  Wilson  v.  Railway  Co.,  108  Mo. 
599,  18  S.  W.  286,  32  Am.  St  Rep.  624. 

[6]  But  it  is  equally  well  settled  that  a 
judgment  rendered  upon  such  a  service, 
where  property  is  seized  by  attachment  or 
garnished  in  the  hands  of  persons  within  the 
jurisdiction  of  the  court  who  have  been  per- 
sonally served,  is  valid  and  binding  against 
the  nonresident  defendant  to  the  extent  of 
the  property  attached,  or  money  and  effects 
garnished  in  the  hands  of  the  garnishee.  See 
cases  last  cited.  A  debt  due  a  citizen  of  this 
state  by  a  citizen  of  another  state  or  coun- 
try may  be  sued  therefor  in  the  courts  of 
such  state  or  country.  Wyeth  Hardware  & 
Manufacturing  Co.  v.  Lang  it  Co.,  127  Mo. 
242,  29  S.  W.  1010,  27  L.  R.  A.  651,  48  Am. 
St.  Rep.  626;  Howland  v.  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.,  134  Mo.  474,  36 
8.  W.  29;  National  Fire  Insurance  Co.  v. 
Chambers,  63  N.  J.  Eq.  468,  32  Att.  663; 
Harris  v.  Balk,  198  D.  S.  215,  loc.  cit  225,  25 
Sup.  Ct  625,  49  L.  Ed.  1023;  Missouri  Pacific 
Ry.  Co.  V.  Flannigan,  47  HI.  App.  322; 
Mooney  v.  Buford  &  George  Mfg.  Co.,  72 
Fed.  32,  18  C.  C.  A.  421.  All  such  judgments 
are  entitled  to  full  faith  and  credit  under 
the  provision  of  the  federal  Constitution  pre- 
viously mentioned. 

In  the  case  at  bar,  while  Walden  & 
Tarr  were  nonresidents  of  the  state  of  Il- 
linois, nevertheless  they  were  duly  served  by 
publication  to  appear  and  defend  the  case 
of  the  Arkansas  Mining  Company  against 
themselves  pending  in  the  circuit  court  of 
Cook  county,  in  which  the  Western  Assur- 
ance Company,  the  respondent,  was  garnish- 
ed by  personal  service  for  the  |1,000  it  owed 
the  appellants,  under  the  policy  of  Insurance 
Iwfore  mentioned,  and  which  had  been  ad- 
justed but  not  paid  before  the  institution 
of  that  suit  The  judgment  there  rendered 
against  the  garnishee,  the  Assurance  Com- 
pany, was  valid  and  binding  upon  it  and 
upon  Walden  &  Tarr,  to  the  extent  of  the 
money  garnished  in  the  hands  of  said  As- 
surance Company;  and,  according  to  the  au- 
thorities before  cited,  that  Judgment  is  en- 
titled to  full  faith  and  credit  in  the  courts 
of  this  state. 

According  to  these  views,  we  must  hold 
that  the  trial  court  properly  refused  all  of 
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tbe  Instrnctlons  asked  by  counsel  for  appel- 
lants, declaring  the  law  to  be  to  tbe  contrary. 

r$]  4.  It  is  finally  insisted  by  counsel  for 
apiiellants  tbat  tbe  petition  does  not  state  a 
cause  of  action  against  tbe  defendant,  for 
tbe  reason  tbat  it  appears  from  the  face 
thereof  that  there  was  no  consideration  for 
the  execution  of  tbe  bond. 

This  Insistence  is  without  merit.  It  shows 
that,  in  consideration  of  tbe  giving  of  the 
bond,  the  respondent  paid  the  policy  of  In- 
surance to  the  appellants,  which  it  would  not 
have  done  bad  it  not  been  for  the  execution 
of  the  same;  and,  bad  tbe  respondent  not 
voluntarily  paid  Walden  &  Tarr  tbe  amount 
due  under  the  policy,  it  could  never  have 
been  compelled  to  so  do,  for  the  reason  that 
it  could  iiare  successfully  pleaded  the  Cook 
county  Judgment  rendered  against  it  and  Its 
payment  That  would  have  constituted  a 
perfect  bar  against  any  suit  they  might 
have  brought  against  it. 

Had  it  pursued  that  course,  it  would  have 
paid  the  policy  only  once,  but  relying  upon 
the  bond  they  not  only  paid  Walden  & 
Tarr  the  amount  due  under  the  policy,  but 
were  also  required  to  pay  the  same  amount 
due  under  the  policy,  for  them,  to  the  Ar- 
kansas Mining  Company,  in  obedience  of  the 
Judgment  of  the  circuit  court  of  Cook  county. 

We  are  therefore  of  the  opinion  that  the 
Judgment  should  be  affirmed,  and  it  Is  so  or- 
dered.   All  concur. 


TARRANT  v.  ST.  LOUIS,  I.  M.  &  S.  RT.  CO. 

(Supreme  Court  of  Missouri.     Division  Xo.  1. 

Nov.  29,  1911.) 

1.  Cabriebs  (i  355*)— Cabbiaoe  of  Passen- 
gers— lijECTMENT  OP  PASSENGER. 

A  passenger  who  fails  to  purchase  a  ticket, 
and  does  not  tender  the  proi)er  fare  upon  re- 
quest of  the  conductor,  may  be  ejected. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  141&-1422;   Dec.  Dig.  |  355.*] 

2.  Trial   ({    2o2»)—Instbuctions— Evidence 
TO  Support. 

In  an  action  for  wrongfully  ejecting  plain- 
tiff from  defendant's  train,  defendant's  servants 
testified  that  plaintiff  presented  a  ticket  enti- 
tling him  to  ride  to  B.,  and  was  given  a  check 
to  B.,  but  that  be  refused  to  alight  there,  and 
was  ejected  at  a  point  further  on.  Plaintiff  tes- 
tified that  he  presented  a  ticket  to  S.,  which 
was  a  long  distance  past  B.,  and  was  not  given 
any  check  at  all.  Held,  that  an  instruction 
that  if  defendant's  servant  gave  plaintiff  a  check 
when  he  took  up  plaintiff's  ticket,  and  there- 
after demanded  the  check  and  plaintiff  failed  to 
exhibit  it,  then  defendant's  servant  bad  tiie 
right  to  eject  plaintiff  if  he  refused  to  pay  his 
fare,  was  erroneous,  not  being  applicable  to  the 
issues  raised  by  the  testimony  of  either  party. 
[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  590-«12;   Dec.  Dig.  §  2u2.»] 

Appeal  from  St.  Louis  Circuit  Court;  Vir- 
gil Rule,  Judge. 

Action  by  W.  P.  Tarrant  against  tbe  St. 
Louis,  Iron  Mountain  &  Southern  Railway 


Company.  From  an  order  granting  plaintiff 
a  new  trial,  defendant  appeals.  Order  af- 
firmed, and  cause  remanded. 

This  action  was  brought  by  plaintiff  in  the 
circuit  court  of  the  city  of  St.  Louis  to  re- 
cover damages  for  bis  ejection  from  one  of 
tbe  trains  of  defendant  on  the  30tb  of  Sep- 
tember, 1907,  at  McAlmont,  a  station  a  few 
miles  north  of  Little  Rock,  Ark.  Plaintiff  al- 
leged in  bis  petition  that  he  had  purchased 
a  ticket  from  the  Kansas  City  Southern 
Railroad  from  Lake  Charles,  La.,  to  St 
Louis,  Mo.,  for  which  he  paid  $23,  and 
which  entitled  bim  to  passage  over  that  road 
to  Texarkana,  Ark.,  and  thence  over  defend- 
ant's road  to  St  Louis,  Mo.,  which  ticket  be 
delivered  to  tbe  person  collecting  fares  for 
defendants  on  said  train  shortly  after  tak- 
ing passage  on  defendant's  railroad;  tbat 
when  In  tbe  course  of  transit  he  liad  arrived 
a. few  miles  north  of  Little  Rock,  Ark.,  the 
train  auditor  of  defendant  again  demanded 
plaintiff's  fare;  that  the  plaintiff  explained 
that  the  fare  had  been  paid,  whereupon  de- 
fendant's agent,  known  as  tbe  conductor  of 
said  train,  refused  to  carry  plaintiff  unless 
be  again  paid  fare,  and  put  bim  off  at  the 
station  above  mentioned  in  a  rude  and  wan- 
ton and  malicious  manner,  and  without  Just 
cause,  and  subjected  bim  to  humiliation,  for 
all  of  which  plaintiff  asked  Judgment  ia  tbe 
sum  of  $5,000  actual  damages  and  $5,000 
punitive  damages.  To  this  petition  defend- 
ant's answer  comprised  a  general  denial  aud 
a  further  defense  that  whatever  Injury  to 
bis-  feelings  or  exi)enses  were  suffered  by 
plaintiff  on  the  occasion  mentioned  "were 
tbe  direct  result  of  his  own  misconduct  and 
wrongdoing  in  failing  and  refusing  to  pro- 
duce and  present  to  defendant's  employes  in 
charge  of  tbe  train  on  which  he  was  ridiu.;; 
a  ticket  authorizing  bim  to  ride  beyond  Ben- 
ton, Ark.,  and  in  failing  to  pay  or  tender  to 
said  agents  or  employes  of  defendant  his 
fare  from  Benton,  Ark.,  to  St  Louis,"  and 
in  re-entering  tbe  train  without  a  ticket  or 
money  wherewith  to  pay  his  fare  after  he 
bad  disembarked  at  Benton  and  again  after 
he  bad  left  it  at  Little  Rock,  and  insisting 
on  riding  farther  without  presenting  a  ticket 
or  paying  bis  fare,  and  In  being  in  an  in- 
toxicated condition,  and  failing  to  conduct 
himself  in  a  decorous  and  lawful  manner. 
The  train  in  question  was  traveling  at  the 
time  mentioned  from  Texarkana,  Ark.,  north- 
wardly, to  St.  Louis,  Mo.  The  testimony  of 
the  plaintiff,  in  substance,  is  that  he  pur- 
chased a  ticket  to  St  Louis  in  the  manner 
stated  in  his  petition,  and  was  carried  there- 
on in  the  manner  stated  in  his  petition  uutll 
he  was  ejected  at  McAlmont  Ark.  In  refer- 
ring to  what  took  place  at  tbe  time  of  bis 
expulsion  from  the  train,  he  said  tbat,  after 
the  train  bad  passed  Little  Rock,  the  auditor 
again  called  on  bim  and  demanded  his  tick- 
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et,  and  the  following  conversation  took 
place:  "I  glanced  up  at  him,  and  said: 
•You  hare  my  ticket.  I  suppose  you  have. 
I  have  given  It  up  to  you  or  to  some  one. 
I  think  it  was  you.'  He  said :  'No;  I  haven't 
got  it'  I  said:  'Well,  if  1  have  It,  or  any 
receipt  for  it,  I  will  certainly  be  glad  to  give 
it  to  you,  but  I  know  that  I  have  given  It 
up.'  He  said:  'Well,  see  if  you  have  got  It. 
I  win  be  back.'  No;  he  didn't  tell  me  he 
would  be  back,  but  he  did  come  back.  I 
knew  full  well  that  I  did  not  have  the  ticket, 
but  I  thought  it  possible  I  had  some  slip  or 
receipt  that  they  had  given  me.  I  looked 
through  my  pocketbook  for  that,  and  didn't 
And  anything  of  the  kind.  He  said:  'Well 
have  you  got  that  ticket?'  I  said:  '1  told 
you  once  I  have  given  up  my  ticket  No; 
I  haven't  the  ticket'  He  said:  'Oh,  you 
didn't  have  any  ticket  when  you  got  on  this 
train,  and  you  knew  you  didn't.  Now,  you 
will  either  have  to  pay  your  fare  or  get  ofC.' 
I  answered  to  that,  that  I  had  paid  my  fare 
once  and  refused  to  pay  It  again.  Then  he 
said:  'Well,  you  will  have  to  get  off.  We 
are  going  to  stop  in  a  few  minutes,  and  you 
be  ready  to  get  off.'  And  he  passed  on  out 
the  front  end  of  the  car."  He  testified,  fur- 
ther, that  he  was  put  off  the  train  within  a 
few  miles  after  this  conversation  at  the 
station  mentipned,  and  after  waiting  a 
couple  of  hours  rode  back  at  an  expense  of 
15  cents  towards  Little  Rock,  but  stopped 
at  Argenta,  a  town  on  the  north  side  of  the 
river,  where  he  spent  the  night  and  went 
over  next  morning  to  Little  Rock,  where  he 
got  the  money  to  pay  his  way  home,  which 
was  about  $7;  that  be  was  a  law  stenog- 
rapher and  his  time  lost  by  this  detention 
was  of  value  $10;  that  at  the  time  he  was 
put  off  the  train  he  called  the  attention  of 
the  conductor  to  that  fact  and  the  con- 
ductor replied:  "I  will  stand  for  it,  that 
the  train  crew  put  you  off."  In  speaking  of 
what  happened  after  he  entered  the  train  at 
Texarkana,  he  said  the  ticket  collector  came 
through  the  car  and  he  surrendered  it  to 
him,  gave  up  the  whole  thing.  He  took  it 
all,  and  gave  him  nothing  back. 

For  the  defense  there  was  evidence  tend- 
ing to  show  that  the  plaintiff  embarked  on 
its  train  at  Texarkana  on  the  date  above 
stated,  and  soon  thereafter  the  train  auditor 
went  through  the  train  for  the  purpose  of 
taking  up  the  tickets  of  the  passengers;  that, 
when  he  came  to  the  plaintiff,  he  received 
from  a  ticket  reading  to  Benton,  Ark.,  a 
station  some  25  miles  south  of  Little  Rock; 
that  In  return  for  the  ticket  the  auditor 
gave  the  plaintiff  a  check,  "checked  bis  hat 
to  Benton,  Arkansas" ;  that,  before  the  train 
arrived  at  Benton,  the  auditor  went  around 
and  took  up  the  hat  check  he  had  given 
plaintiff,  who  got  up  and  came  out  and  went 
down  the  steps  and  got  on  the  platform; 
that  the  auditor  holloed,  "All  aboard!"  that 
when  he  got  back  in  the  train,  he  discover- 


ed the  plaintiff  had  gotten  back  on  the  train, 
whereupon  he  asked  him  for  a  ticket;  that 
plaintiff  replied,  "I  have  no  ticket,"  and 
searched  his  pockets,  and  said,  "I  can't  find 
my  ticket."  The  auditor  said:  "Go  ahead 
and  find  your  ticket  I  will  t>e  back  after 
awhile  and  get  your  ticket."  After  awhile 
he  came  back,  and  said :  "Well,  Cap,  did  you 
get  your  ticket"  Plaintiff  answered:  "No; 
I  can't  find  my  ticket"  The  auditor  said: 
"Well,  you  will  have  to  pay  48  cents  to 
Little  Rock.  That  is  the  first  stop."  Plain- 
tiff replied:  "I  have  no  money.  The  auditor 
said:  "What  did  you  want  to  get  back  on 
the  train  for,  if  you  had  no  money?"  Plain- 
tiff said:  "I  had  a  ticket."  The  auditor 
said:  "Find  a  ticket;  otherwise,  you  will 
have  to  get  off  at  Little  Rock."  The  plain- 
tiff answered:  "I  have  no  money  or  any 
ticket."  The  auditor  rejoined:  "Yon  will 
have  to  get  off  at  Little  Rock.  Little  Rock 
is  our  next  stop."  After  passing  Little  Rock, 
he  (the  auditor)  went  through  the  car  again 
to  collect  fares.  The  first  man  he  met,  sit- 
ting In  the  same  seat,  was  the  plaintiff,  to 
whom  he  said,  "Fares,  please,"  and  added. 
"I  thought  I  told  you  to  get  off  at  Little 
Rock."  Plaintiff  then  replied :  "I  gave  you 
a  ticket  to  St  Louis."  And  the  auditor  said : 
"Brother,  you  did  not  give  me  any  ticket  to 
St  Louis.  I  certainly  would  have  checked 
you  to  St  Louis,  if  you  had  given  me  a 
ticket  to  St.  Louis."  He  said:  "I  gave  you 
a  ticket  to  St  Louis,  and  I  am  going  to  St. 
Louis."  The  auditor  said:  "You  will  have 
to  get  off  at  the  first  stop."  When  they 
reached  McAlmont,  the  plaintiff  was  conduct- 
ed off  the  train. 

There  was  other  testimony  in  the  record 
not  material  to  the  i)olut  presented  by  this 
api)eal. 

The  case  was  submitted  to  a  Jury,  who  re- 
turned a  verdict  in  favor  of  the  defendant. 
Plaintiff  filed  a  motion  for  a  new  trial, 
which  was  subsequently  sustained  by  the 
court  for  the  assumed  error  in  one  of  the 
instructions  given  by  it  at  defendant's  re- 
quest The  instruction  in  question  is,  to  wit: 
"The  court  instructs  the  Jury  that,  if  you 
believe  from  the  evidence  that  defendant's 
train  auditor  gave  plaintiff  a  check  to  in- 
dicate the  destination  of  his  ticket,  when  he 
took  it  up,  and  thereafter  demanded  said 
check  of  plaintiff,  and  plaintiff  failed  or  re- 
fused to  exhibit  or  surrender  said  check  to 
him,  then  defendant's  train  auditor  had  the 
right  to  eject  plaintiff  from  the  train  at  the 
time  and  place  he  did  eject  him,  if  he  re- 
fused to  pay  his  fare  beyond  Little  Rock,  nnd 
you  will  find  your  verdict  for  the  defend- 
ant." 

From  the  order  granting  a  new  trial,  de- 
fendant perfected  an  appeal  to  this  court 

B.  T.  Railey  and  Jas.  F.  Green,  for  appel- 
lant F.  M.  Curlee  and  a  B.  WUliams,  for 
respondent  • 
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BOND,  0.  (after  atating  the  tects  as 
above).  1.  The  only  question  presented  by 
this  appeal  Is  as  to  the  propriety  of  the  In- 
struction given  by  the  court  on  behalf  of  de- 
fendant, for  the  giving  of  which  a  new  trial 
was  granted. 

Counsel  for  defendant  Insisted,  and  cites 
authority  to  that  effect  ,(2  Hutchinson  on 
Carriers  [3d  Ed.]  i  1037),  that  a  carrier's 
rale  requiring  Us  passengers  to  show  their 
tickets  to  conductors  when  called  upon  so  to 
do  and  making  It  the  duty  of  the  conductor 
to  remove  from  the  train  any  person  who 
refuses  to  do  so,  or  to  pay  proper  fare,  is  a 
reasonable  and  just  measure  of  protection 
against  the  use  of  one  ticket  as  a  passport 
for  more  than  one  person,  and  that  this 
principle  applies  equally  to  the  right  to  call 
for  a  substitute  for  an  original  ticket  in  the 
form  of  a  rebate  or  train  check  or  other  slip 
given  to  the  passenger  when  his  ticket  is 
taken  up. 

[1]  However,  In  this  state  It  has  been  dis- 
tinctly held  that  a  passenger  who  fails  to 
purchase  a  ticket,  and  who  does  not  tender  a 
proper  fare  upon  request  of  the  conductor, 
may  be  lawfully  ejected  from  the  train  un- 
der the  safeguards  provided  by.  statute  (Holt 
v.  St.  Joseph  R.  R.  Co.,  174  Mo.  524,  74  S. 
W.  631,  adopting  opinion  of  Court  of  Ap- 
peals in  the  same  case,  87  Mo.   App.   203). 

[2]  The  defect  In  instruction  No.  6  is  not 
that  it  embodies  an  incorrect  statement  of 
the  law  in  the  abstract,  but  that  it  submitted 
to  the  Jury  a  hypothesis  which  not  only  had 
no  support  In  the  evidence,  but  was  positively 
disproven  by  the  testimony  of  the  witnesses 
on  both  sides.  One  of  the  theories  of  this 
Instruction  Is  that  plaintiff  might  be  ejected 
from  the  train  if  he  failed  to  produce  at  a 
point  on  his  Journey  north  of  Benton,  Ark., 
"a  check  indicating  the  destination  of  his 
ticket,"  or  to  pay  fare  beyond  such  point. 
There  is  not  a  scintilla  of  evidence  in  this 
record  tending  to  prove  that  plaintiff  was 
furnished  with  a  "check"  showing  his  right 
to  travel  on  its  train  to  any  point  farther 
north  than  Benton,  Ark.  On  the  contrary, 
the  plaintlB  testified  positively  that  when 
his  original  ticket  was  taken  up,  after  leav- 
ing Texarkana,  he  received  nothing  whatever 
in  lieu  thereof,  and  all  of  defendant's  wit- 
nesses (the  conductor  and  auditor)  who  tes- 
tified on  this  subject  stated  that,  when  said 
ticket  was  taken  up,  plaintiff  was  given  only 
a  "hat  check"  which  read  to  Benton,  Ark. 
Plainly,  therefore.  It  was  out  of  the  power  of 
the  plaintiff,  under  this  undisputed  evidence, 
to  produce  any  form  of  a  ticket  after  the 
train  liad  passed  the  station  known  as  Ben- 
ton, Ark.;  and  the  Instruction  in  question 
submitting  that  issue  to  the  Jury  was  wholly 
unsupported  by  any  evidence,  was  misleading 
and  prejudicial,  and  should  not  have  been 
given,  and  the  court  did  not  err  in  granting 
a  new  trial  on  account  of  that  misdirection. 


If  the  instruction  under  review  bad  sub- 
mitted the  issue  of  the  refusal  of  the  plain- 
tiff to  tender  a  ticket  showing  a  destination 
north  of  Benton,  Ark.,  or  to  pay  a  proper 
fare  thenceforward,  it  would  have  presented 
a  defense  amply  supported  by  the  testimony 
adduced  by  defendant,  and  which  the  defend- 
ant was  clearly  entitled  to  have  submitted 
to  the  Jury.  According  to  the  tenor  of  the 
proof  on  behalf  of  defendant,  plaintiff's  ride 
was  ended  when  he  reached  Benton,  Aric 
Hence  it  is  clear,  if  plaintiff  insisted  on  be- 
ing transported  beyond  that  point,  he  should 
have  provided  himself  with  a  ticket  for  his 
further  Journey,  or  should  liave  tendered 
proper  fare.  The  infirmity  of  the  instruc- 
tion under  review  Is  that  it  was  not  so  ex- 
pressed. Its  error  consisted  in  the  inaccurate 
use  of  the  word  "check,"  instead  of  some 
term  descriptive  of  a  ticket  for  passage  in 
original  form.  According  to  the  record,  new 
trial  was  granted  in  this  case  solely  because 
of  the  inaccuracy  of  the  instruction  as  ap- 
plied to  the  conceded  evidence.  That  will 
doubtless  be  corrected  on  a  new  trial. 

The  order  of  the  circuit  Judge  granting  a 
new  trial  herein  is  afilrmed,  and  the  cause 
remanded. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


STATQ  ex  reL  MEEK  v.  CITX  OF  CHILLI- 
COTHB  et  aL 

(Supreme  Court  of  Missouri.    Nov.  27,  1911.) 

1.  MUNIdPAI,    CORPOBATTONS    (|    428*)— POB- 

uo  iKPBovEiocNTS— Pavihg-— Cost  or  In* 

TKBSKCTIONS— PBOPEBTT   LlABUi. 

Rev.  St.  1890,  !  6266,  provides  that  the 
council  and  board  of  trustees  of  every  city  hav- 
ing a  Bpedal  charter  and  containing  10,000  in- 
habitants or  less  shall  have  power  to  levy  a 
special  tax  on  the  owner  of  property  on  any 
street,  alley,  etc.,  for  the  purpose  of  paving  "aU 
or  a  part  of  such  streets,  alleys,"  etc,  and  sec- 
tion 6268  provides  that  upon  completion  the  im- 
provements committee,  etc.,  shall  compute  the 
cost  of  the  work  and  apportion  the  part  levied 
against  the  owner  as  aforesaid  among  the  sev- 
eral lots  to  be  charged  therewith  and  charge 
each  lot  with  its  proper  share  according  to  the 
frontage  of  the  property.  Held,  that  tbe  stat- 
ute made  the  property  abutting  upon  the  street 
directed  by  the  ordinance  to  be  paved  liable  for 
the  cost  of  paving  intersections,  and  not  prop- 
erty in  the  intersecting  streets  mit  not  shutting 
on  the  street  paved. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1038;  Dec.  Dig.  { 
428.*] 

2.  Municipal  Corporations  (J  408*)— Pub- 
Lio  iBiPBovEMENTs— Stbebt  Patino  Asskss- 
MENTS— Statutes  Govebnino. 

A  city,  in  determining  what  p^perty  is  lia- 
ble for  paving  assessments,  is  bound  by  the 
statute  then  in  force  which  constitutes  its  char- 
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ter,  and  an  ordinance  on  the  subject  contraiy 
thereto  is  void. 

[£M.  Note. — For  other  cases,  see  Manicipai 
Corporations,  Cent  Die  i!  1006,  1006;  Dec. 
Dig.  !  40&»] 

3.  Mdnicipax  Cobpokations  (S  485*)— Spe- 
cial AssEssMKKT— Tax  Bills— Cancklul- 
noN. 

A  contractor  Is  entitled  to  the  cancellation 
qf  tax  bills  issned  against  property  for  public 
improTements  which  was  in  fact  not  liable 
therefor  under  the  city's  charter  and  to  compel 
the  issuance  of  new  tax  bills,  in  lieu  thereof, 
against  the  property  that  is  liable. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1143;  Dec  Dig.  | 
485.»] 

In  Banc.  Petition  for  mandamns  by  the 
State,  on  the  relation  of  Jim  B.  Meek,  against 
the  City  of  Chllllcothe  and  others.  Per- 
emptory writ  granted. 

Paul  D.  Kltt,  for  relator.  Frank  W.  Ash- 
by.  for  respondents. 

KENNISH,  J.  Relator  filed  a  petition  la 
tbls  court  praying  the  issuance  of  an  alter- 
native writ  of  mandamus  against  the  dty  of 
CbllUcotbe,  respondent  herein,  commanding 
it  to  receive  and  cancel  certain  special  tax 
bills  theretofore  Issued  to  relator  under  a 
street  paving  contract,  and  to  issue  In  Hen 
thereof  other  tax  bills  as  prayed,  or  to 
show  cause  why  It  bad  not  done  so,  etc. 
The  alternative  writ  was  waived,  and  re- 
spondent made  return  to  the  petition.  Be- 
later  filed  a  reply  raising  the  issue  of  law 
that  upon  the  admitted  facts  he  was  entitled 
to  the  relief  prayed  for,  and  asking  that  a 
peremptory  wiit  be  Issued  In  accordance  with 
the  prayer  of  the  petition. 

There  Is  no  dispute  as  to  the  facts.  Re- 
spondent la  a  dty  of  less  than  10,000  In- 
habitants, Incorporated  under  a  special  char- 
ter. In  the  year  1906  an  ordinance  was  reg- 
ularly passed  by  respondent  providing  for 
the  paving  of  Bryan  street,  beginning  at  the 
east  side  of  Walnut  street  and  extending 
east  a  distance  of  three  blocks,  intersecting 
and  crossing  Cherry  and  Washington  streets, 
and  ending  in  the  center  of  Locust  street  on 
the  east  Alleys  running  north  and  south 
through  the  centers  of  the  blocks,  along  that 
part  of  Bryan  street  described,  were  also 
Intersected.  The  contract  was  let  to  re- 
lator, and  the  Improvement  was  made  in  ac- 
cordance  with  the  terms  thereof.  Respond- 
ent apportioned  the  cost  of  the  work  against 
the  property  -liable  therefor  in  accordance 
with  the  provisions  of  the  ordinance,  and 
special  tax  bills  were  Issued  and  delivered  to 
relator  in  payment  for  the  work. 

Bryan  street  is  66  feet  wide,  and  it  was 
provided  by  the  ordinance  that  24  feet  in 
width  In  the  center  of  the  street  should  be 
paved,  leaving  21  feet  on  each  side  to  be  oc- 
cupied respectively  by  a  sidewalk  and  park- 
way. It  was  also  provided  that,  where  the 
street  intersected  an  alley,  the  pavement 
should  be  made   across   the   parkway   and 


sidewalk  to  the  property  line,  and  that,  at 
'  the  Intersections  of  the  streets  crossed,  the 
paving,  for  a  distance  of  24  feet,  should  be 
the  full  width  of  Bryan  street,  to  wit,  66 
feet  The  paving  would  thus  be  widened, 
at  the  Intersections  of  other  streets,  to  tb6 
extent  of  21  feet  on  each  side  (being  the 
width  of  the  parkway  and  sidewalk),  and  for 
a  distance  of  24  feet  (being  that  part  of  the 
intersecting  street  between  the  sidewalks  and 
parkways  on  either  side  thereof). 

[1]  The  sole  question  Involved  in  this  con- 
troversy is  as  to  what  property  is  liable  for 
special  taxes  for  the  payment  of  the  cost  of 
paving  the  Intersections  of  streets  and  al- 
leys. It  is  agreed  that  the  abutting  prop- 
erty is  liable  for  the  cost  of  the  work  be- 
tween intersections,  and  no  issue  Is  made  - 
In  this  case  as  to  the  tax  bills  for  that  part 
of  the  improvement.  As  to  the  areas  formed 
by  street  intersections,  the  controversy  is 
not  limited  to  the  extra  width  of  Bryan 
street  paved  at  such  points,  but  Includes  lia- 
bility for  all  paving  done  within  the  en- 
tire areas  formed  by  the  intersections  of  the 
streets. 

The  provisions  of  the  ordinance  under 
which  the  Improvement  was  made,  for  the 
apportionment  of  the  cost  of  paving  street 
and  alley  intersections,  are  as  follows:  "Sec. 
7.  The  cost  of  paving,  curbing  and  otherwise 
improving  said  streets  as  herein  provided,  of 
the  areas  as  formed  by  the  intersecting, 
crossing  or  meeting  of  streets  and  other 
highways,  or  parts  thereof  or  connecting 
therewith,  shall  be  levied  as  a  special  assess- 
ment and  paid  for  as  follows:  Such  areas 
shall  be  divided  into  parts  or  iwrtions  by 
lines  drawn  lengthwise  along  the  middle  of 
each  of  said  streets  or  highways  so  inter- 
secting, crossing  or  meeting  and  the  cost 
of  said  parts  or  portions  shall  be  levied  as 
a  special  assessment  against  the  block  or 
square  contiguous  to  each  and  prorated 
against  the  lots  or  pieces  of  ground  in  such 
block  or  square  fronting  or  abutting  on 
said  street  and  against  the  lots  or  pieces  of 
ground  In  such  block  or  square  fronting  or 
abutting  on  such  intersecting,  crossing  or 
meeting  street  or  highway.  The  cost  of 
paving,  curbing  and  otherwise  improving  as 
herein  provided,  the  areas  as  formed  by  the 
intersectiag,  crossing  or  meeting  of  alleys 
with  said  street  shall  be  levied  as  a  special 
assessment  and  paid  for  as  follows:  Such 
areas  shall  be  divided  Into  parts  or  portions 
by  lines  drawn  lengthwise  along  the  middle 
of  each  of  said  alleys  and  said  street  so  in- 
tersecting, crossing  or  meeting,  and  the  cost 
of  said  parts  or  portions  shall  be  levied  as 
a  special  assessment  against  the  subdivision 
of  the  block  or  square  contiguous  to  each, 
and  prorated  against  the  lots  or  pieces  of 
ground  in  such  subdivision  of  such  block  or 
square  fronting  or  abutting  on  such  alley." 

Section  6266,  Revised  Statutes  1899,  under 
which  respondent  exercised  power  to  pave 
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Its  streets,  was  as  follows:  "The  council  and 
board  of  trustees  of  every  city,  town  or  vil- 
lage, In  this  state  baring  a  special  charter 
and  containing  ten  thousand  inhabitants  oi 
less,  shall  have  power  by  ordinance  to  levy 
and  collect  a  special  tax  on  the  owner  or 
occupier  of  the  property,  lot  or  lots,  on 
any  street,  alley,  avenue,  or  public  highway, 
within  such  city,  town  or  village  for  the 
purpose  of  paving,  graveling  or  macadamiz- 
ing and  guttering  and  curbing  all  or  a  part 
of  such  streets,  alleys,  avenues,  or  public 
highways,  and  for  the  purpose  of  construct- 
ing sewers  or  sldewallcs  In  front  of  or  along 
said  property,  lot  or  lots:  Provided,  said 
paving,  graveling,  or  macadamizing,  and  gut- 
tering, and  curbing,  and  sewers  or  sidewalks, 
shall  be  done,  made  and  constructed  in  the 
manner  and  with  the  materials  to  be  desig- 
nated by  the  improvements  committee,  city 
engineer,  or  other  officer  having  charge  of 
such  work  In  such  city,  town  or  village." 

And  section  6268,  relating  to  the  comput- 
ing and  apportioning  of  the  cost  of  the  Im- 
provement, provided:  "•  •  *  When  such 
work  shall  be  completed  the  improvements 
committee,  city  engineer  or  other  officer  hav- 
ing the  work  In  charge,  shall  compute  the 
costs  thereof  and  apportion  the  part  or  pro; 
portion  levied  against  the  owner  or  occupier 
as  aforesaid  among  the  several  lots  or  par- 
cels of  land  to  be  charged  therewith  and 
charge  each  lot  or  parcel  of  property  with  Its 
proper  share  of  such  costs  according  to  the 
frontage  of  the  property." 

The  next  succeeding  section  provided  for 
the  Issuing  of  special  tax  bills,  made  out  ac- 
cording to  the  apportionment  of  the  cost  of 
the  work  against  the  several  parcels  of  land 
charged  therewith,  and  for  the  delivery  of 
such  bills  to  the  contractor,  in  payment  for 
the  work  done. 

It  appears  that  in  the  case  of  Chllllcothe 
ex  rel.  Meek  t.  Henr>',  136  Mo.  App.  468, 118 
S.  W.  486,  the  court  passed  upon  the  validity 
of  a  special  tax  bill  issued  to  this  relator  by 
respondent  in  payment  for  work  done  by  re- 
lator under  a  street  paving  contract,  in 
which  the  cost  of  the  work  for  paving  street 
intersections  was  apportioned  against  the 
property  as  in  the  case  at  bar,  and  the  court 
held  the  tax  bill  invalid  for  the  reason  that 
the  apportionment  was  not  according  to  the 
governing  statute.  Pursuant  to  that  deci- 
sion, relator  requested  respondent  to  receive 
and  cancel  the  special  tax  bills  issued  in 
payment  for  the  Improvement  now  in  con- 
troversy and  to  issue  and  deliver  to  relator 
other  tax  bills  against  the  property  liable  for 
the  payment  for  such  improvement  under 
the  law  as  construed  In  said  case.  This  re- 
quest was  refused  by  respondent,  and  hence 
this  suit. 

Relator,  in  accordance  with  the  decision 
in  the  case  of  Chllllcothe  ex  rel.  v.  Henry, 
supra,  contends  that  the  property  abutting 
on  Bryan  street  is  liable  for  the  entire  cost 


of  paving  the  intersections  of  streets  and  al- 
leys, while  respondent  maintains  that  the 
property  In  the  blocks  fronting  on  the  streets 
improved  Is  liable,  as  prescribed  by  section 
7  of  said  ordinance.  Respondent  concedes 
that  if  a  correct  construction  of  the  law  re- 
quires the  apportionment  of  the  cost  as  con- 
tended for  by  relator,  and  as  decided  by  the 
Court  of  Appeals,  then  relator  is  entitled  to 
relief,  and  the  peremptory  writ  of  mandamus 
should  go. 

From  the  foregoing  statement  it  apiiears 
that  all  of  the  paving  done  and  required  to 
be  done  under  the  provisions  of  the  ordi- 
nance was  upon  and  within  the  boundary 
lines  of  Bryan  street  It  also  appears  that 
the  law  under  which  respondent  was  pro- 
ceeding conferred  upon  it  the  power  "to  levy 
and  collect  a  special  tax  from  the  owner  or 
occupier  of  the  property,  lot  or  lots,  on  any 
street,  alley,  avenue,  or  public  highway,  with- 
in such  city,  town  or  village,  for  the  pur- 
pose of  paving,  graveling  or  macadamizing 
and  guttering  and  curbing  all  or  a  part  of 
such  streets,  alleys,  avenues  or  public  high- 
ways, and  for  the  purpose  of  constructing 
sewers  or  sidewalks  in  front  of  or  along  said 
property,  lot  or  lots." 

It  is  plain  that  the  Legislature,  in  thus  de- 
fining the  charter  power  of  respondent  to 
pave  its  streets  and  pay  therefor.  Intended 
to  make  the  property  abutting  the  street  to 
be  paved  liable  for  the  cost,  and  not  the 
property  in  the  block  adjoining  the  street 
improved,  but  not  abutting  or  fronting  on 
such  street. 

[2]  The  statute  in  force  at  the  time  of  the 
improvement  was  the  organic  law  of  the  city, 
and  an  ordinance  repugnant  thereto  must 
yield.  The  rule,  as  stated  in  28  Cyc.  1122. 
is  that:  "The  municipality  in  determining 
the  location  of  property  liable  to  assessment 
must  comply  with  the  provisions  of  the  en- 
actment under  which  it  proceeds."  The  right 
of  respondent  to  assess  special  taxes  for 
benefits  to  property  rests  upon  legislative  au- 
thority, and  the  rule  as  to  the  property  liable 
for  such  taxes  is:  "Where  the  statute  limits 
the  property  which  may  be  subjected  to  as- 
sessment to  that  which  is  abutting,  or  con- 
tiguous, or  adjoining,  or  fronting,  only  prop- 
erty so  situated  with  reference  to  the  im- 
provement may  be  assessed."  28  Cyc.  1123, 
and  cases  cited;  1  Jones  &  Page  on  Taxation 
by  Assessment,  S  440;  Hamilton  on  "Law  of 
Special  Assessments,  {  538;  Barber  Asphalt 
Pav.  Co.  V.  French,  158  Mo.  534,  68  S.  W. 
9;J4,  54  L.  R.  A.  492;  Paving  Co.  t.  Peck. 
186  Mo.  506,  85  S.  W.  387.  It  is  also  the 
rule  that  "the  cost  of  paving  Intersections 
may  be  included  in  an  assessment  of  abutting 
property."    28  Cyc.  1124. 

We  do  not  question  the  power  of  the  Legis- 
lature to  provide  for  the  apportionment  of 
the  cost  of  paving  intersections  upon  the 
basis  provided  In  section  7  of  the  ordinance. 
Indeed,  that  basis  seems  the  more  eauitabla 
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ot  the  two,  and  bas  long  been  tbe  rule  as  to 
cities  of  the  fourth  class.  Section  9405,  R.  S. 
1909.  It  has  also  been  adopted  by  the  Gener- 
al Assembly  of  this  state  as  the  rule  in  case 
of  cities  under  special  charters,  since  the  im- 
provement in  controversy  was  made.  Session 
Acts  1909,  p.  322.  The  Legislature  had  the 
undoubted  authority  to  confer  upon  respond- 
ent city  the  power  to  assess  benefits  for 
paving  street  and  alley  Intersections  against 
the  property  abutting  on  the  street  paved,  or 
against  the  property  of  the  adjoining  blocks, 
as  prescribed  by  the  present-law  and  by  said 
section  7  of  the  ordinance.  However,  the 
former  rule  was  the  law  when  Brj-an  street 
was  paved,  and  we  therefore  adopt  the  con- 
struction placed  upon  the  statute  by  the 
Court  of  Appeals  in  the  Henry  Case. 

[3]  The  tax  bills  having  been  issued'  against 
property  not  liable  for  the  cost  of  the  Im- 
provement under  the  charter  provisions  of 
the  city,  the  case  comes  within  the  law  as 
declared  by  this  court  in  the  case  of  State 
ex  rel.  Barber  Asphalt  Paving  Co.  v.  City  of 
St.  liOuis,  183  Mo.  230.  81  S.  W.  1104,  and  re- 
lator la  entitled  to  the  relief  prayed  for. 

The  peremptory  writ  is  awarded.  All  con- 
cur; GRAVES,  J.,  in  the  result 


THOMPSON  et  al.  v.  PINNELL. 

(Supreme  Court  of  Missouri.     Division  No.  1. 
Nov.  29,  1911.) 

1.  QuiETiNO  TrrvB  m  7,  12*)— Cloud  on  Ti- 
tle—Right  TO  Sue. 

The  owner  of  a  legal  title  who  is  in  pos- 
session, or  the  owner  of  an  equitable  title, 
whether  in  possession  or  not,  may  sue  in  equi- 
ty to  remove  a  cloud  on  his  title  to  real  prop- 
erty whenever  the  deed,  instrument,  or  record 
creating  the  dond  is  not  void  on  its  face,  re- 
quiring resort  to  extrinsic  oral  evidence  to  show 
the  fact. 

[B(i.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  rWg.  If  14-33,  8-12,  44,  45 ;  Dec.  Dig. 
H  7,  12.»] 

2.  EXECUTOBS  AND    Administratobs   (8  397*) 

— Administratob's  Deed— Effect. 

An  administratrix's  deed  to  land  sold  un- 
der order  of  tbe  probate  court  to  pay  debts  is 
prima  facie  evidence  of  nil  tbe  recitals  there- 
in contained,  including  the  sale  made  by  the 
probate  court,  in  pursuance  of  which  it  was 
executed  as  provided  by  Rev.  St.  190'J,  !  176. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  f  307.*] 

8.  Appeal    and    Errob    (i   1056*)  —  BQurrr 
Cause— Exclusion  of  Evidence. 

The  improper  exclusion  of  competent  tes- 
timony in  an  equity  cause  i>resents  a  dilTerent 
.qnestion  on  appeal  from  the  improper  ndmission 
of  competent  evidence,  and  is  a  much  graver 
error,  since,  a  suit  being  triable  anew  on  ap- 
peal, evidence  erroneously  received  may  be  re- 
jected, while  the  court  cannot  have  the  benefit 
of  tbe  excluded  evidence. 

[Ed.  Note. — For  other  casen.  see  Appeal  and 
Error.  Cent.  Dig.  ${  4187-4193;  Dec.  Dig.  | 
1050.*] 


4.  Executors  and  Administrators  (§  337*)— 
Debts— Sale  of  I^and — ^Notice. 

Where  land  is  to  be  sold  by  an  administra- 
trix to  pay  debts.  Rev.  St.  1909,  {  152,  confers 
on  all  heirs  living  in  the  county  an  absolute 
right  to  personal  notice  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Jl  1397-1409; 
Dec.  Dig.  8  337.*] 

5.  Executors  and  Administrators  (§  380*) 
—Sales— Notice— Service— Proof. 

Where,  in  a  suit  to  set  aside  an  adminis- 
tratrix's deed  to  certain  land  belonging  to  the 
estate  sold  to  pay  debts,  certain  of  the  heirs 
residing  in  the  county  testified  that  they  had 
never  been  served  with  notice  of  the  adminis- 
tratrix's application,  defendant,  to  rebut  such 
testimony,  was  entitled  to  prove  by  the  sheriff, 
after  showing  that  diligent  and  unavailing 
search  for  the  papers  showing  a  return  of  serv- 
ice of  notices  by  him  on  all  the  plaintiffs  or 
their  representatives  who  lived  in  the  county, 
the  contents,  in  substance,  of  the  process  served 
by  him. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  380.*] 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  BenJ.  F.  Davis,  Judge. 

Action  by  A.  W.  Thompson  and  others 
against  W.  W.  Pinnell.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded. 

This  is  a  suit  la  equity  by  the  heirs  of  W. 
T.  Thompson  to  cancel  a  deed  made  by  the 
administratrix  of  their  father's  estate  in 
pursuance  of  an  order  of  sale  of  certain  lands 
to  pay  debts.  The  petition  prays  that  plain- 
tiffs be  declared  to  be  tbe  owners  in  fee  sim- 
ple of  the  land  described  in  said  deed,  and 
that  an  accounting  be  taken  between  them 
and  the  defendant,  who  was  the  purchaser 
of  said  land  at  the  sale  by  the  administratrix. 
The  equities  stated  as  the  ground  for  relief 
are  that  the  sale  in  question  was  ordered  up- 
on a  publication  imperfect  In  its  terms  and 
without  any  personal  service  of  notice  upon 
the  plaintiff  heirs,  who  resided  at  the  time 
in  the  county  where  the  administration  was 
pending.  The  defendant  answered,  admitting 
the  death  of  W.  T.  Thompson  in  189C;  the 
qualification  of  his  wife  as  bis  administra- 
trix; that  he  was  the  owner  of  the  land  in 
controversy,  and  that  tbe  same  was  sold  by 
order  of  the  probate  court,  which  was  duly 
approved,  and  a  valid  deed  was  made  and  de- 
livered to  him  by  the  administratrix;  that 
he  bought  the  same  under  the  proceedings  of 
tbe  probate  court,  which  are  In  all  respects 
valid  and  regular;  that  be  paid  a  full  and 
fair  price  for  tbe  land,  made  lasting  improve- 
ments and  paid  taxes  thereon;  and  that  plain- 
tiffs are  estopped  by  their  laches  to  complain 
of  said  sale.  The  parties  stipulated  as  to  the 
correct  description  of  the  land,  which  com- 
prised about  50  acres,  and  that  the  plaintiffs 
were  the  three  children  and  the  representa- 
tives of  the  fourth  child  of  W.  T.  Thompson, 
deceased,  and  were  all  of  his  heirs. 

It  appears  from  the  records  and  files  of  the 
probate  court  of  Pemiscot  county  that  at  Us 
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February  term,  1901,  the  administratrix  ex- 
hibited as  a  part  of  ber  petition  to  sell  tbe 
land  for  tbe  payment  of  debts  a  settlement  of 
ber  previous  accounts  as  administratrix  to 
tbat  term  of  the  probate  court;  that  this 
settlement  was  sl^ed  and  sworn  to,  and  ap- 
proved by  the  court.  The  court  then  made 
an  order  of  publication,  which  was  thereafter 
published  for  four  weeks,  and  continued  the 
settlement  of  the  administratrix,  which  had 
been  docketed  to  its  February  term,  until  the 
May  term,  1901.  At  the  latter  term  the  court 
made  an  order  for  the  sale  of  the  land  after 
appraisement  at  private  sale.  Tbe  land  was 
appraised  at  $900.  It  was  sold  for  $825  cash; 
and  the  administratrix  made  full  report  of 
her  acts  and  doings  touching  these  matters 
to  the  August  term,  1901,  of  the  probate 
court  Whereupon  her  report  was  In  all 
things  confirmed,  and  a  deed  ordered  to  be 
made  by  her  to  the  purchaser.  This  was  done 
and  shows  on  Its  face  all  the  recitals  required 
by  law  In  such  cases.  In  the  subsequent 
final  settlement  of  administratrix  the  pro- 
ceeds of  this  sale  was  credited  to  the  estate. 

Minnie  Macklin,  one  of  the  plaintiffs  and 
daughter  of  W.  T.  Thompson,  testified  that 
she  had  been  married  for  four  years  in  1907, 
the  date  of  the  trial;  tbat  she  lived  in  Pem- 
iscot county  In  1901;  that  no  paper  pertain- 
ing to  said  real  estate  was  served  on  her  In 
tbat  year.  On  cross-examination  she  stated: 
"Q.  What  Is  your  husband's  name?  A.  Wll- 
ber  Macklin.  •  *  •  Q.  Do  you  know  how 
a  sheriff  serves  a  paper  on  a  person?  A.  No, 
sir.  I  never  saw  a  sheriff  serve  a  paper.  Q. 
Did  anybody  ever  give  you  a  paper  of  any 
sort  or  of  any  kind  about  that  land?  A.  No, 
sir.  Q.  What  was  it  about?  A.  If  there 
was  ever  any  given,  I  don't  know  of  It.  Q. 
You  don't  remember  of  it?    A.  No,  sir."- 

Bertie  Patrick,  also  one  of  the  heirs  of  W. 
T,  Thompson,  testified  that  she  was  18  years 
of  age  in  1907  and  bad  been  married  about 
one  year;  that  no  papers  relating  to  an  ap- 
plication to  sell  the  land  had  been  served  on 
her  in  1901  in  Pemiscot  county,  where  she 
had  also  lived.  On  cross-examination  she 
stated:  "Q.  Were  all  of  you  children  minors 
in  the  year  1901?  A.  No,  sir.  Q.  Who  of  you 
were  adults?  A.  Horace  and  Otic.  Q.  Did 
you  know  when  this  land  was  to  be  sold? 
A.  Yes,  sir;  I  knew  it  was  going  to  be  sold. 
Q.  Did  you  know  your  mother  was  going  to 
sell  it  to  Mr.  Pinnell?  A.  I  knowed  she  was 
going  to  sell  it,  but  not  to  whom.  Q.  Did 
you  know  what  she  was  going  to  get  for  it? 
A.  No,  sir;  but  I  heard  her  say  she  got  $5=25 
for  It  Q.  You  knew  that  she  got  $825  for 
it?  A.  I  knew  that  she  said  she  got  it.  I 
did  not  see  the  money." 

A.  W.  Thompson,  one  of  the  plaintiffs,  tes- 
tified that  he  was  married  at  the  time  the 
land  was  sold  by  his  mother,  the  administra- 
trix; that  no  personal  service  of  notice  was 
made  upon  him  by  the  then  sheriff,  McFar- 
land.  On  cross-examination  he  further  testi- 
fied:   "Q.  Did  yod  know  your  mother  was 


going  to  get  an  order  of  sale  for  this  land? 
A.  I  knew  she  was  talking  of  it  Q.  Did 
you  object  to  her  doing  that?  A.  No,  sir.  Q. 
Were  yon  willing  at  that  (time)  that  she 
made  that  sale  order?  A.  Well,  I  thought  I 
had  nothing  to  say.  Q.  Yon  were  of  age, 
were  you  not?  A.  Yes,  sir.  •  •  •  Q.  You 
do  know  when  this  land  was  sold  your  fa- 
ther's estate  was  considerably  In  debt,  don't 
you?  A.  It  was  in  debt  some;  yes,  sir.  Q. 
Were  you  here  at  probate  court  with  your 
mother  when  it  sold?  A.  I  was  not  here  the 
day  sold;  no,  sir.  Q.  Were  you  here  the 
day  she  got  the  order  to  sell  it?  A.  I  don't 
remember.  Q.  Don't  you  recollect  you  came 
with  ber  the  day  she  got  the  order?  A.  I 
came  with  ber,  but  I  don't  remember  any- 
thing al?out  the  order.  Q.  Don't  you  know 
that  as  a  rule  you  came  with  her  when  she 
came  once  a  year  to  make  her  settlement? 
A.  Sometimes;  yes,  sir.  Q.  Yon  remember 
she  tried  to  sell  this  land  once,  and  that 
some  mistake  was  made,  and  for  that  reason 
she  didn't  sell  it  at  this  particular  time,  but 
sold  it  at  a  later  time?  Don't  yon  remember 
that?  A.  Yes;  I  know  she  came  to  sell  and 
didn't  sell.  •  •  •  Q.  You  say  you  had  no 
objection  to  your  mother  selling  this  land? 
(Objected  to  by  counsel  for  plalntUC.  Objec- 
tion overruled.)  Q.  You  knew  all  about  it? 
A.  Yes,  sir." 

Defendant  offered  to  prove  by  McFarland, 
who  was  the  sheriff  of  Pemiscot  county  In 
1901,  that  he  served  process  on  the  three  sur- 
viving children  of  W.  T.  Thompson,  and  also 
on  the  deceased  one,  notifying  them  of  the 
application  for  the  sale  of  this  land;  tbat  he 
had  searched  for  his  papers  showing  his  re- 
turns of  service,  and  had  been  unable  to  find 
them  because  they  were  lost  or  destroyed; 
that  he  had  returned  them  properly  served 
10  days  before  the  May  term,  1901,  of  the 
probate  court  of  Pemiscot  county;  that  be 
had  been  paid  for  his  services  by  the  attor- 
ney for  the  administratrix.  The  court  ex- 
cluded this  testimony.  Defendant  excepted. 
The  court  entered  a  decree  divesting  the  title 
devolved  upon  defendant  by  the  administra- 
trix's deed,  and  adjudged  the  legal  title  to  be 
in  tbe  present  plaintiffs,  subject  to  a  lien  of 
$441 — a  balance  found  to  be  due  defendant 
upon  the  accounting.  From  this  Judgment 
the  defendant  perfected  his  appeal  to  this 
court 

T.  J.  Brown,  Ward  &  Collins,  for  appellant 
John  T.  McKay,  for  respondents. 

BOND,  C.  (after  stating  the  facts  as  above). 
[1]  1.  It  is  urged  for  appellant  that  the  pe- 
tition in  this  case  does  not  state  a  cause  of 
action.  We  cannot  sanction  that  view.  The 
owner  of  a  legal  title  who  is  In  possession 
or  the  owner  of  an  equitable  title  whether 
in  possession  or  not  may  in  either  case  sue 
in  equity  to  remove  a  cloud  on  his  title  to 
real  estate  whenever  the  deed,  instrument 
or  record  creating  the  cloud  is  not  void  on 
its  face,  but  resort  must  be  had  to  extrinsic 
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oral  testimony  to  show  that  fact  4  Pomeroy, 
Equity  Jurisprudence  (3d  Ed.)  §i  1396-1309; 
Cons.  Mat  Life  Ins.  Co.  y.  Smith,  117  Mo., 
loa  dt  297,  22  S.  W.  623,  88  Am.  St.  Rep. 
656;  Mason  v.  Black,  87  Mo.  315;  Harring- 
ton ▼.  Utterback,  57  Mo.  519;  Clark  v.  Cov. 
Mut  Life  Ins.  Co.,  52  Mo.  272;  Jewett  v. 
Boardman,  181  Mo.  647,  81  S.  W.  186.  These 
equitable  principles  have  been  supplemented 
and  much  expanded  by  the  statutory  reme- 
dies now  set  forth  In  section  2535  of  the  Re- 
yised  Statutes  of  1909.  Ball  t.  Woolfolk, 
176  Mo.  278,  76  S.  W.  410;  Lane  v.  Dowd, 
172  Mo.  167,  72  S.  W.  632;  Hudson  ▼.  Wright, 
204  Mo.,  loo.  dt  423,  103  S.  W.  a 

[2]  In  the  case  at  bar  the  deed  under 
which  defendant  claims  title  is  not  only  regu- 
lar and  formal  on  Its  face,  but  is  prima  facie 
evidence  of  all  the  recitals  therein  contained, 
including  the  order  of  sale  made  by  the  pro- 
bate court,  In  pursuance  of  which  it  was 
executed.  R.  S.  1909,  S  176.  The  validity 
of  that  order  of  sale  is  not  Impeached  by 
anything  appearing  upon  the  records  or  con- 
tained in  the  flies  of  the  probate  court. 
Therefore,  If  it  is  void,  that  fact  is  not  ap- 
parent on  the  face  of  the  record,  but  must 
be  shown  by  extrinsic  oral  testimony,  prov- 
ing the  charge  contained  in  plaintlfCs'  peti- 
tion, that  the  order  of  sale  was  made  with- 
out personal  service  of  notice  on  the  heirs 
resident  In  the  county  and  hence  without 
statutory  authority.  The  case,  therefore, 
falls  within  the  general  principles  governing 
the  power  of  courts  of  equity  to  remove  a 
cloud  on  a  title  to  real  estate.  The  objection 
the  petition  does  not  state  a  cause  of  action 
is  untenable. 

[3]  2.  The  next  error  assigned  is  the  ruling 
of  the  court  excluding  certain  testimony 
proffered  by  defendant.  In  trials  of  equity' 
cases  the  improper  exclusion  of  competent 
evidmce  presents  a  wholly  different  question 
from  the  Improper  admission  of  incompetent 
evidence.  An  error  In  the  latter  respect  con- 
stitutes no  ground  for  reversing  the  Judg- 
ment, for  the  reason  that  suits  in  equity  are 
triable  anew  on  appeal,  and  the  appellate 
court  can  exclude  from  its  consideration  any 
Inadmissible  evidence  contained  in  the  rec- 
ord, and  base  its  decree  upon  the  preponder- 
ance of  the  competent  evidence  contained  in 
the  record.  Lacks  v.  Butler  County  Bank,  204 
Mo.,  loc.  clt  479,  102  S.  W.  1007;  J.  M.  Mor- 
rison et  al.  y.  Tumbaugh,  192  Mo.  427,  01  S. 
W.  152;  Baxter  v.  Donnell,  69  Mo.  App.,  loa 
dt  590;  Hall  v.  Hall,  77  Mo.  App.  606.  On 
the  other  hand,  the  exclusion  from  the  rec- 
ord of  competent  testimony  in  a  trial  court 
Is  a  grave  error.  When  that  has  been  done, 
we  are  deprived  of  the  aid  of  that  evidence 
upon  a  final  review  of  the  entire  record  In 
this  court,  and  thus  are  compelled  In  many 
instances  to  remand  the  case  at  great  ex- 
pense and  delay  to  the  parties  in  order  to 
obtain  on  retrial  the  competent  evidence  kept 
out  of  the  record  by  the  erroneous  ruling. 
For  these  reasons,  the  trial  Judges  should 


permit  a  greater  latitude  of  proof  In  equita- 
ble than  in  legal  actions,  and  should  not 
exclude  from  the  record  any  evidence  which 
from  any  viewpoint  could  have  any  proba- 
tive force  as  to  the  issues  Joined.  The 
inconvenience  and  the  error  of  a  contrary  ac- 
tion on  the  part  of  the  trial  courts  is  glaring- 
ly illustrated  in  the  present  case,  as  will  ap- 
pear from  a  reference  to  the  kind  of  testi- 
mony which  was  excluded  over  defendant's 
objection,  and  'the  particular  issue  upon 
which  it  bore. 

[4]  The  vital  point  in  this  suit  was  a  solu- 
tion of  the  question  of  fact  as  to  personal 
service  of  notice  upon  the  plaintiffs  of  the 
petition  of  the  administratrix  to  sell  their 
ancestor's  land  for  the  payment  of  debts  of 
the  estate.  The  heirs  all  lived  in  the  county 
where  the  administration  was  conducted. 
They  were  therefore  entitled  by  statute  to  be 
notified  of  the  presentation  of  the  petition 
for  the  sale  of  the  land.    R.  S.  1909,  i  162. 

[6]  Three  of  the  plaintiffs  were  examined 
as  to  whether  any  personal  service  of  notice 
was  made  upon  them  in  1901  as  required  by 
law.  They  answered,  as  shown  to  the  fore- 
going statement,  In  a  general  negative  way, 
somewhat  modified  on  cross-examination.  To 
disprove  these  statements,  defendant  proffer- 
ed the  testimony  of  the  former  sheriff  of  the 
county  to  prove,  first  that  diligent  and  un- 
availing search  had  been  made  for  the  pa- 
pers showtog  a  return  of  service  of  notices 
by  him  on  all  the  plaintiffs  or  their  repre- 
sentatives who  lived  to  Pemiscot  county,  Mo., 
in  1901;  second,  the  contents.  In  substance, 
of  the  process  served  by  him.  The  exclusion 
of  the  testimony  of  this  witness  was  highly 
prejudldal.  It  is  always  competent  after 
proof  of  the  loss  or  destruction  of  Judicial 
records,  including  writs  and  process,  or  after 
diligent  and  complete  search  has  been  made 
in  the  proper  places  without  success  to  find 
such  documents,  to  prove  their  contents  by 
any  secondary  evidence  where  the  case  does 
not  from  its  nature  disclose  the  existence  of 
other  and  better  evidence.  1  Greenleaf  on 
Evidence  (16th  Ed.)  {§  509,  521. 

XJnder  the  facts  stated  to  the  petition  In 
this  case  and  shown  on  the  trial,  the  defend- 
ant was  entitled  to  adduce  evidence  disprov- 
ing the  testimony  of  the  three  plaintiffs  tend- 
ing to  show  that  the  sale  made  by  the  ad- 
ministratrix was  without  the  notice  to  them 
required  by  law.  The  ruling  of  the  court 
to  excluding  the  testimony  set  out  to  the 
statement  herein  adduced  by  defendant  for 
that  purpose  deprived  him  of  that  defense; 
and  by  keeptog  testimony  on  his  behalf  on 
that  point  out  of  the  record  deprived  this 
court  of  the  power  to  consider  its  probative 
force  to  determintog  the  whole  cause  on  ap- 
peal. This  was  necessarily  reversible  error. 
Defendant's  objection  to  these  rultogs  of  the 
court  was  timely — and  exceptions  duly  saved, 
and  his  assignment  of  error  on  that  ground 
is  sustained. 

3.  This  disposition  of  this  appeal  renders 
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It  unnecesBary  to  express  our  views  on  the 
proposition  advanced  in  oral  argument,  that 
the  order  of  sale  was  obtained  by  the  ad- 
ministratrix at  the  time  fixed  by  law  for  her 
annual  settlement  of  the  accounts,  and  there- 
fore might  be  held  valid  without  any  show- 
ing either  of  publication  or  notice  to  the  resi- 
dent heirs,  a.  S.  1909,  S  174.  The  reason 
the  statute  requires  an  administrator  who  at 
any  time  other  than  an  annual  settlement 
day  presents  a  petition  for  the  sale  of  lands 
to  pay  debts  to  make  publication  and  give 
notices  thereof  is  that  the  right  to  sell  may 
be  contested  by  all  the  parties  interested  in 
the  estate.  The  heirs,  devisees,  and  legatees 
of  estates  are  not  required  by  law  to  be 
present  In  court  or  to  take  any  cognizance 
of  the  conduct  of  the  administration  on  days 
other  than  the  term  fixed  for  the  annual  set- 
tlements of  the  administration;  wherefore, 
it  is  only  right  that  they  should  be  notified 
of  such  proceedings.  Hutchinson  v.  Shelley, 
133  Mo.  400,  34  S.  W.  838.  It  is  not  enUrely 
clear  from  the  record  in  this  case  whether 
the  order  of  sale  made  at  the  May  term, 
1901,  of  the  probate  court,  was  coincident  in 
point  with  the  annual  settlement  of  the  ad- 
ministratrix. The  record  does  afford  some 
evidence  to  show  that  the  order  of  sale  was 
based  upon  a  full  inspection  and  considera- 
tion and  approval  of  her  settlements  of  her 
accounts  as  administratrix  made  under  oath 
and  submitted  to  the  court  as  a  part  of  the 
petition  asking  for  the  sale  of  the  land,  and 
that  the  court  deemed  the  order  of  sale  Jus- 
tified by  the  state  of  the  accounts  of  the  ad- 
ministratrix. 

As  the  case  must  be  reversed  for  other 
grounds,  it  is  not  necessary  to  determine  in 
the  present  state  of  the  record  whether  the 
order  of  sale  made  herein  is  validated  under 
the  statute  authorizing  such  orders  where  it 
appears  to  the  court  upon  a  settlement  of  the 
accounts  of  the  executor  or  administrator 
that  the  personal  estate  is  not  sufficient  to 
pay  the  debts. 

The  Judgment  herein  is  reversed,  and  the 
cause  remanded  for  the  reasons  contained  in 
paragraph  2  of  this  opinion. 

BROWN,  C,  concurs. 

PEB  CUEIAM.  The  foregoing  opinion  of 
Bond,  C,  Is  adc^ted  as  the  opinion  of  the 
court 


PELTIEB  ▼.  CITT  OF  ST.  liOUlS. 

(Supreme  Court  of  Missouri,  Division   No.  1. 
Nov.  29,  1911.) 

1.  Mdnicipai.  Cobpokations  (I  821*)— Injtj- 
BiEs  TO  Travelers  on  Defective  Streets 
— Existence  of  Public  Stbeets— Evidence. 
Where,  in  an  action  for  injuries  to  a  trav- 
eler on  a  defective  street,  an  ordinance  intro- 
duced in  evidence  recognized  the  existence  of 


the  street  as  a  public  street,  and  oral  testi- 
mony showed  that  the  street  had  been  exten- 
sively traveled  by  the  public  for  almost  50 
years,  and  there  was  no  evidence  of  any  con- 
sequence to  the  contrary,  the  court  must  rule, 
as  a  matter  of  law,  that  the  street  was  a  pub- 
lic street  of  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1746;  Dec.  Dig.  t 
821.*] 

2.  Appeal  and  E/Rrob  (S  10G2*)— .Harmless 
Error— f^RBONEOus  Instructions. 

Where,  in  an  action  for  iojuries  to  a  trav- 
eler on  a  defective  street,  the  court,  under  the 
evidence,  should  have  stated  to  the  jury  that 
the  street  was  a  public  street  of  the  city,  error 
in  instructions  submitting  the  question  whether 
the  street  was  a  public  street  was  not  prejudi- 
cial to  the  city. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4212-4218;  Dec.  Dig.  S 
1062.*] 

3.  Municipal  Corporations  ({  822*)  — De- 
fects IN  Street — ^Instructions. 

Where,  in  an  action  for  injuries  to  a 
traveler  on  a  defective  street,  the  evidence  show- 
ed but  a  single  defect  consisting  of  a  hole  in 
the  street  as  alleged  in  the  petition,  and  that 
the  traveler  was  injured  in  consequence  there- 
of, an  instruction  that,  if  the  jury  believed  that 
the  street  near  its  intersection  with  another 
street  at  the  point  mentioned  in  the  evidence 
was  a  public  street  and  was  in  an  unsafe  con- 
dition for  travel  thereon,  the  Jury  should  find 
for  the  plaintiff,  was  not  objectionable  as  au- 
thorizing a  finding  for  plaintiff  on  the  jury  find- 
ing that  the  street  was  in  a  dangerous  condi- 
tion at  anv  other  point  than  the  one  mentioned 
in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  1758-1762;  Dec. 
Dig.  S  822.*] 

4.  Damages   (J   216*)— Personal  Injuries- 
Evidence. 

Where,  in  an  action  for  personal  injuries 
consisting  of  the  fracture  of  plaintitTs  arms, 
the  evidence  showed  the  payment  to  one  pli.vsi- 
cian  of  a  substantial  sum  and  of  the  payment 
of  a  substantial  sum  for  nurse  hire,  and  that 
another  physician  who  had  treated  her  had  pre- 
sented no  bill  for  his  services,  and  that  she 
had  not  required  very  much  medicine,  except  at 
the  time  she  was  talien  with  blood  poison,  the 
court  properly  permitted  the  jury  in  fixing  the 
verdict  to  consider  any  expenses  incnrred  for 
medicine,  medical  attention,  and  nursing. 

[£2d.  Note. — For  other  cases,  see  Damages, 
Cent,  Dig.  I  654 ;  Dec.  Dig.  §  210.*] 

Appeal  from  St  Louis  Circuit  Court;'  Jas. 
E.  Withrow,  Judge. 

Action  by  Jos^hlne  Peltier  against  the 
City  of  St  Louis.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

The  respondent  brought  this  suit  in  the 
circuit  court  of  the  city  of  St  Louis  to  re- 
cover $10,000  against  said  city,  as  damages 
for  personal  injuries  sustained  by  her  while 
driving  along  one  of  the  streets  thereof, 
through  the  alleged  negligence  of  the  city, 
by  permitting  said  street  to  become  and  re- 
main In  an  unsafe  and  dangerous  condltlou 
to  persons  driving  thereon.  The  facts  of 
the  case  are  practically  undisputed,  except  as 
will  be  hereafter  noted,  and  are  substantial- 
ly as  stated  by  counsel  for  respondent,  name- 
ly: "The  plaintiff,  whose  age  was  45  at  the 
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time  of  the  trial  of  the  case,  \ras  on  June 
S,  1904,  on  her  way  home  between  9  and  10 
o'clock  at  night,  driving  a  horse  attached  to 
a  small  spring  wagon  on  Euclid  avenue  in 
the  city  of  St  Louis,  Mo.,  crossing  the  Wa- 
bash Bridge  and  passing  on  about  200  feet 
to  the  terminus  of  Kuclid,  avenue  where  it 
meets  and  merges  into  Klngstiighway  boule- 
vard, which  runs  due  and  straight  south 
beyond  the  said  Euclid  avenue.  The  re- 
spondent, after  arriving  about  10  feet  from 
the  paved  end  of  Euclid  avenue  and  on  Kings- 
highway  boulevard,  her  horse '  going  on  a 
trot,  stepped  into  a  hole  or  deep  depression 
In  the  street,  caused  by  the  abrasion  and 
wearing  of  heavy  teams,  vehicles,  mud,  and 
rain  on  said  Kingshlghway  boulevard,  and  the 
forewheel  of  her  vehicle  entered  into  it  with 
such  suddenness  and  force  as  to  throw  her 
out  over  the  horse's  back  onto  the  ground 
and  broke  her  right  arm  and  left  arm  in 
two  places,  causing  her  much  suffering  cmd 
pain  and  rendering  the  said  limbs  almost  use- 
less. While  the  plaintiff  was  going  south  on 
Euclid  avenue  and  on  Kingshlghway  boule- 
vard, a  certain  work  car  with  more  noise 
than  other  cars  closely  followed  her  and 
stopped  when  she  was  thrown  out,  and  its 
znotorman  and  conductor  ran  to  her  assist- 
ance, picked  her  up,  and  placed  her  on  the 
grass  upon  a  mattress  she  had  in  the  wagon, 
where  she  remained  until  half  past  11  o'clock 
that  night,  and  then  was  taken  in  a  city  am- 
bulance to  its  hospital  and  was  there  17 
days.  For  8  months  the  plaintiff  had  to  be 
fed  as  a  child  of  tender  years  and  was  un- 
able to  dress  herself,  had  to  have  her  arms 
reset,  and  could  not  use  them  for  8  months 
and  was  under  the  care  of  a  physician  over  ii 
year.  At  the  time  of  the  accident  the  plain- 
tiff was  engaged  in  the  laundry  business, 
.and  because  of  her  misfortune  it  ceased,  and 
Its  profits  of  $18  a  week  also.  Her  nurse  hire 
amounted  to  $219,  and  her  physicians'  bill 
to  $125."  There  was  an  abundance  of  evi- 
dence tending  to  show  tiiat  the  street  in 
question  was  a  pubUc  thoroughfare  of  the 
city,  and  none  to  the  contrary;  also,  that 
the  hole  in  the  street  was  dangerous,  and 
had  existed  for  a  sufficient  length  of  time 
prior  to  the  injury  to  have  enabled  the  city 
to  have  discovered  end  repaired  the  same, 
had  its  servants  and  agents  exercised  ordi- 
nary care  in  tliat  regard.  A  trial  was  had, 
and  the  jury,  under  the  Instructions  of  the 
court,  found  for  the  plaintiff,  and  assessed 
her  damages  at  $1,500,  and,  after  taking  the 
proper  preliminary  steps,  the  city  appealed 
the  cause  to  this  court. 

L.  E.  Walther  and  T.  P.  Young,  for  appel- 
lant   John  H.  Fulton,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  Connsel  for  appellant  first  complain 
of  the  action  of  the  trial  court  in  refusing 
to  sustain  a  demurrer  to  respondent's  evi- 
dence. 

141  S.W.-89 


[1]  This  complaint  Is  predicated  upon  the 
contention  that  there  was  no  evidence  intro- 
duced tending  to  show  that  Kingshlghway 
boulevard,  or  Euclid  avenue,  at  the  place  of 
the  injury,  were  public  streets,  or  were 
opened  by  the  city  to  the  public  for  travel. 
There  is  no  merit  whatever  in  this  conten- 
tion. The  ordinance  of  the  city  Introduced 
in  evidence  in  many  ways  recognized  their 
existence  as  such;  and  the  parol  testimony 
of  the  witnesses  shows  that  they  had  been 
extensively  traveled  by  the  public  for  almost 
a  half  a  century.  In  fact  there  was  no  evi- 
dence of  any  consequence  to  the  contrary. 
Under  the  uncontradicted  evidence  of  both 
parties,  we  are  unanimous  In  the  opinion 
that  the  court  should  not  have  submitted 
that  question  to  the  Jury,  but  should  have 
told  them  that  both  of  said  streets  were  pub- 
lic thoroughfares  of  the  city. 

[2]  What  we  have  here  said  also  disposed 
of  the  objection  urged  against  the  first  in- 
struction given  by  the  court  on  behalf  of 
respondent,  which  it  is  contended  does  not 
define  the  term  "public  highway"  and  ig- 
nores the  defense  that  the  portion  of  the 
street  though  belonging  to  the  city,  Itad 
never  been  opened  for  travel. 

[3]  II.  The  second  instruction  given  by  the 
court  on  behalf  of  the  respondent  is  com- 
plained of  by  counsel  for  appellant,  for  the 
reasons  stated:  "This  Instruction  makes  no 
mention  of  the  particular  rut  which  is  al- 
leged to  have  caused  the  accident,  but  au- 
thorized the  Jury  to  return  a  verdict  for 
plaintiff  if  they  believed  that  the  road  was 
In  an  unsafe  and  dangerous  condition,"  at 
any  other  place.  The  objection  to  that  in- 
struction is  predicated  upon  a  mistake  of 
fact.  The  Instruction  In  that  regard  reads 
as  follows:  "The  court  Instructs  the  Jury 
that  if  you  believe  from  the  evidence  that 
Kingshlghway,  near  Its  Intersection  with 
Euclid  avenue,  in  the  city  of  St  Louis,  at 
the  point  mentioned  in  the  evidence,  was  on 
the  9th  day  of  June,  1904,  a  public  street 
of  said  city  as  mentioned  in  the  Instructions, 
and  was  on  that  day  In  an  unsafe  end  dan- 
gerous condition  for  travel  thereon,"  etc. 
The  bole  mentioned  In  the  petition  and  which 
caused  the  injury  was  located  at  the  point 
in  the  street  mentioned  In  the  evidence,  as 
above  stated.  There  is  nothing  in  the  in- 
struction to  warrant  the  contention  that  the 
Jury  was  authorized  to  find  for  the  plaintiff, 
if  they  found  that  the  street  was  in  a  dan- 
gerous or  unsafe  condition  at  any  other  point 
than  the  one  mentioned  in  the  petitiou  and 
evidence.  In  fact,  there  is  not  a  word  of  evi- 
dence In  this  record  which  tends  to  show 
that  the  street  was  defective  at  any  other 
point  than  the  one  at  which  respondent  was 
injured. 

III.  Instruction  No.  3  given  for  respondent 
Is  also  complained  of.  The  vice  of  that  in- 
struction complained  of  Is  couched  in  the 
following  language:  "If  the  Jury  believe 
from  the  evidence  that  Kingshlghway,  near 
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Its  Intersection  with  Buelld  avenue,  at  the 
point  mentioned  In  the  evidence,  •  *  • 
has  been  and  was  a  public  street  In  the  dty 
of  St  Louis,  belonging  to  said  city  as  a  pub- 
lic "street,  for  more  than  10  years  prior  to 
June  9,  1904,  and  that  during  all  that  time 
It  had  been  and  was  used  by  the  public  for 
travel  In  vehicles,  and  that  It  was  a  public 
necessity,  that  said  street  at  said  point  men- 
tioned herein  should  be  in  a  reasonably  safe 
condition  for  travel,"  etc.  This  objection  Is 
of  kindred  nature  to  the  one  mentioned  In 
paragraph  1  of  this  opinion.  There,  as 
here,  the  court  was  Imposing  upon  the  re- 
spondent the  necessity  of  proving  to  the  sat- 
isfaction of  the  Jury  that  the  street  in  ques- 
tion was  a  public  highway.  We  there  held 
that,  under  the  uncontradicted  evidence  In 
the  case,  the  court  should  have  declared  as  a 
matter  of  law  that  the  street  was  a  public 
highway,  and,  under  that  view  of  the  law.  It 
was  wholly  Immaterial  whether  the  jury 
found  It  to  be  such  or  not,  and  all  Instruc- 
tions given  by  the  court  submitting  that 
question  to  the  Jury  were  error  In  favor  of  the 
city  and  against  the  respondent,  and.  If  er- 
ror, the  appellant  Is  In  no  position  to  com- 
plain. 

[4]  IV.  Instruction  numbered  5,  given  for 
respondent,  is  also  objected  to  because  it  au- 
thorized a  recovery  for  medicine,  though 
there  was  no  evidence  that  she  had  incurred 
any  expense  therefor.  The  evidence  shows 
that  one  physician  charged  her  $125,  and  that 
she  had  another,  but  he  so  far  had  presented 
no  bill  for  his  services.  The  evidence  also 
showed  that  she  paid  $219  for  nurse  hire. 
In  the  same  connection  respondent  was  ask- 
ed: "Q.  What  did  yon  pay  for  medicine?  A. 
I  didn't  require  very  much  medicine  except 
when  I  was  taken  with  blood  poison."  In 
mentioning  the  elements  of  damages  that  the 
jury  might  take  into  consldei^tlon  in  fixing 
the  amount  of  their  verdict,  the  instruction 
under  consideration,  among  other  things,  told 
them  that  they  might  consider  "any  expenses 
she  may  have  Incurred  for  medicines,  medi- 
cal attention,  and  nursing,"  etc.  In  the  light 
of  the  evidence  set  out,  we  are  of  the  opin- 
ion that  this  objection  is  not  well  founded. 
It  is  true  her  evidence  shows  she  did  not 
need  much  medicine,  and  presumably  she  did 
not  incur  much  of  a  debt  on  that  account, 
yet  we  have  no  right  to  presume,  under  that 
evidence,  tliat  the  jury  allowed  her  anything 
more  than  a  nominal  sum  therefor,  which 
they  had  a  perfect  right  to  do.  The  only  sur- 
prising thing  to  us  is  that  the  verdict  of  the 
Jury  in  this  case  was  so  small.  The  respond- 
ent had  her  right  arm  broken  in  one  place, 
and  her  left  arm  broken  in  two  places.  She 
was  confined  to  the  hospital  for  17  days,  and 
was  perfectly  helpless  for  8  months ;  could  not 
feed  or  wait  upon  herself  during  that  time. 
She  incurred  $219  for  nurse  hire,  and  more 
than  $123  for  medical  treatment.     Yet  the 


jury  allowed  her  only  $1,600.  The  dty 
should  consider  herself  fortunate  in  escaping 
with  80  small  a  verdict 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  circuit  court  Is  affirmed.  All 
concur. 


ROOT  V.  QUINCT,  O.  A  K.  O.  B.  CO. 

(Supreme   Court  of  Missouri,  Division  No.  1. 
Nov.  29,  1911.) 

1.  Master  awd  Servawt  (8  222*)— Iwjtjbt  to 
Servant— Assumption  of  Risk. 

A  member  of  a  pile-driving  crew  engaged 
in  rebuilding  a  railroad  bridge  wag  injured 
while  at  work  by  the  movement  of  a  car  con- 
taining the  pile  driver.  He  showed  that  the 
foreman  ordered  him  to  do  the  work  at  once, 
before  the  car  was  backed  away  as  was  cus- 
tomarily done,  and  that  the  foreman  gave  the 
signal  for  the  movement  of  the  car.  The  work 
could  have  been  done  in  safety  bad  the  car  not 
been  moved.  Held,  that  there  was  nothing  in 
the  situation  or  in  the  usual  course  of  the  work 
which  made  it  the  duty  of  the  servant  to  refuse 
obedience  of  the  forepan's  order  on  the  ground 
that  the  danger  was  bo  imminently  threatening 
to  life  and  limb  that  no  man  of  ordinary  pru- 
dence would  assume  it,  so  that  the  servant  did 
not  assume  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   {§  648-651;    Dec.   Dig.  { 

2.  TniAL  (§  203*)— Instructions. 

A  servant  engaged  with  a  pile-driving  crew 
in  rebuilding  a  railroad  bridge  was  injured 
while  at  work  by  the  movement  of  a  flat  car 
containing  the  pile  driver.  He  showed  .that  the 
foreman  ordered  him  to  do  the  work  at  once, 
before  the  car  was  backed  away  as  was  cus- 
tomarily done,  and  that  the  foreman  then  gave 
the  signal  for  the  movement  of  the  car.  The 
master  showed  by  two  witnesses  that  the  fore- 
man ordered  the  servant  to  do  the  work  after 
the  track  was  clear,  and  by  a  third  witness  that 
the  foreman  directed  the  servant  to  do  the  work, 
and  that  the  foreman  would  procure  ties  for 
which  the  car  was  about  to  go  back.  Held, 
that  the  master  was  entitled  to  an  instruction 
presenting  the  theory  of  the  case  based  on  the 
testimony  of  the  three  witnesses,  and  of  the  tes- 
timony of  the  two  witnesses,  so  that,  if  the  jury 
found  that  the  order  contemplated  that  the 
servant  should  do  the  work  after  the  car  had 
been  moved  away,  there  oonld  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  477-479;   Dec.  Dig.  §  203.*] 

3.  Triai.  (5  262*)  — iNSTRnCTiOKS— AsstniP- 
noN  OF  Fact. 

An  instruction  which  contains  a  supposi- 
tion of  fact  supported  by  congruous  parts  of 
the  testimony  of  several  witnesses  is  not  objec- 
tionable as  not  justified  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  596-«12;  Dec.  Dig.  %  252. •] 

4.  Tbial  (8  262»)— Instructions.^ 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  evidence  showed  that  the  foreman  gave 
the  servant  but  one  order,  and  that  the  order 
was  either  in  the  terms  shown  by  the  testimony 
of  the  witnesses  of  the  servant  or  in  the  terms 
shown  by  the  witnesses  of  the  master,  a  re- 
quested instruction  presenting  the  theory  of  the 
case  as  disclosed  by  the  master's  testimony  was 
not  objectionable  for  failing  to  expressly  sub- 
mit whether  the  alternative  form  of  the  order 
quoted  in  it  was  the  only  one  given,  since  a 
finding  of  facts  as  predicated  in  the   instruc- 
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tion  InvolTed  by  necessary  implicatioii  a  finding 
against  the  seirant's  contention. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  59&-«12;  Dec.  Dig.  S  252.*] 

Appeal  from  Circuit  Court,  Gnmdy  Coun- 
ty ;    Geo.  W*  Wanamaker,  Judge. 

Action  by  Bd.  Root  against  tbe  Quincy, 
Omaba  &  Kansas  City  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Plaintiff  alleges  that  he  was  a  member  of 
a  "pile  driver  crew,"  employed  by  defendant 
to  rebuild  a  portion  of  its  bridge  over  the 
Ctiariton  river,  which  had  been  burned ;  that 
he  was  under  the  orders  and  control  of  the 
foreman  of  said  crew,  Walt  Johnson,  and 
while  so  engaged  was  directed  "to  tighten 
the  nut  of  a  cord  bolt"  at  a  point  on  the 
south  rail  of  defendant's  railroad  track, 
about  halfway  between  the  trucks  of  the 
flat  car  containing  the  pile  driver  and  tbe 
outward  projection  of  the  "leads"  of  the  pile 
driver,  which  were  two  posts  about  37  feet 
liigh  and  were  a  part  of  the  machinery  of  a 
pile  driver,  and  at  tbe  time  projected  about 
14  feet  in  front  of  the  truck  of  the  car  on 
which  the  pile  driver  was  constructed.  This 
pile  driver  with  its  block  and  tackle  were 
used  to  bring  piling,  stringers,  and  cross- 
ties  from  tbe  place  where  such  material  was 
deposited  to  the  points  where  it  was  used  in 
rebuilding  the  bridge.  The  bottom  of  these 
leads  was  about  five  Inches  above  the  cross- 
ties  when  laid  on  the  track.  Plaintiff  states 
that  while  obeying  said  directions,  and  while 
engaged  In  tightening  said  bolt  at  a  point 
midway  between  the  front  of  tbe  car  carry- 
ing the  pile  driver  and  between  the  outward 
projection  of  the  leads,  "tbe  defendant  negli- 
gently ran  said  pile  driver  over  and  upon 
the  plaintiff,  and  negligently  dragged  plain- 
tiff on  and  along  the  railroad  track,"  thereby 
inflicting  great  and  painful  injuries,  and 
causing  him  to  be  permanently  disabled. 
Plaintiff  claimed  damages  for  $30,000.  Tbe 
answer  was  a  general  denial  and  plea  of 
contributory  negligence.  The  undisputed  evi- 
dence showed:  That  plaintiff  was  a  member 
of  a  pile  driver  crew  of  which  Walt  John- 
son was  the  foreman.  That  said  crew  and 
its  foreman  were  employed  by  the  defendant 
to  reconstruct  the  main  span  of  its  bridge 
over  the  Charlton  river,  which  had  been  de- 
stroyed by  fire  a  few  days  before  the  lOtb 
day  of  July,  1907.  That  on  said  day  the 
flat  car  on  which  the  pile  driver  was  erected 
was  operating  from  the  west  side  of  the  river 
across  which  defendant's  railroad  ran  in  an 
easterly  and  westerly  direction.  That  the 
car  containing  the  pile  driver  was  moved 
by  a  locomotive  and  was  used  to  transport, 
first,  piles  to  be  sunk  in  the  river;  secondly, 
caps  and  stringers  to  place  on  them ;  t&irdly, 
cross-ties  to  place  on  the  stringers  to  serve 
as  a  support  for  the  metals  over  which  the 


trains  were  run.  The  plaintiff  was  injured 
at  a  time  when  the  flat  car  and  pile  driver 
had  brought  up  and  laid  a  stringer  on.  the 
north  side  of  the  track,  and  when  it  had 
started  to  back  out  In  a  westerly  direction  to 
get  ties  to  be  put  across  said  stringer  and 
a  like  stringer  which  had  already  been  laid 
on  the  south  side  of  the  track. 

The  testimony  of  the  plaintiff  and  his  wit- 
nesses as  to  the  manner  in  which  the  injury 
happened  is  to  tbe  effect:  That  plaintiff  told 
the  foreman,  Walt  Johnson,  that  the  bolt 
which  had  been  put  in  through  a  stringer  on 
the  south  side  of  the  track  was  too  short 
for  an  O  G  washer,  and  that  the  foreman 
answered:  "Go  down  and  tighten  it  up; 
have  not  time  to  put  in  another  bolt."  That 
plaintiff  picked  up  a  wrench  and  proceeded 
to  tighten  said  bolt,  and  had  only  made 
about  two  half  turns  on  the  nut  when  the 
backing  out  of  the  flat  car  caused  the  foot 
of  the  lends  to  run  upon  his  thigh  and  in- 
flict the  injuries  sued  for.  That  the  backing 
out  of  tbe  car  was  in  obedience  to  a  signal 
given  by  the  foreman.  There  is  no  conflict 
in  the  evidence  as  to  the  situation  of  the 
plaintiff  when  he  was  injured.  He  was  at  a 
point  equally  distant  between  the  front  of 
the  car  trucks  and  tbe  lower  end  of  the  pro- 
jecting leads.  He  was  about  seven  feet  from 
the  leads  when  he  sat  down  on  the  ties  to 
do  the  work.  Neither  is  there  any  conflict  in 
the  evidence  that  the  Injury  was  caused  by 
the  backward  movement  in  a  westerly  direc- 
tion of  the  car  under  a  signal  made  by  the 
foreman  immediately  after  his  conversation 
had  with  plaintiff.  There  is  a  direct  con- 
flict in  the  evidence  as  to  the  words  and  sub- 
stance of  tbe  conversation  between  the  fore- 
man and  the  plaintiff  which  immediately  pre- 
ceded tbe  injury.  As  to  tills  the  foreman 
and  other  witnesses  for  the  defendant  tes- 
tified :  That,  when  tbe  car  carrying  tbe  pile 
driver  liad  landed  the  north  stringer  and 
after  the  crew  liad  "snubbed"  or  "tied"  it 
with  a  rope,  then  the  car  was  ready  for 
Its  next  task,  which  was  to  go  back  and  get 
ties  to  be  laid  across  the  stringer  in  question 
and  the  one  which  had  been  previously  land- 
ed on  the  south  side  of  the  track.  That 
plaintiff  then  asked  the  foreman,  who  was 
standing  within  18  inches  of  him:  "Shall  I 
help  get  the  ties?"  That  the  foreman  re- 
plied: "No,  Ed.;  you  help  Comer  put  the  bolt 
in,  and  I  will  get  the  ties."  The  foreman 
testified  that  he  told  plaintiff  to  do  this 
"when  we  get  in  the  dear."  When  asked 
questions  about  this,  the  witness  said:  "Q. 
Well,  when  you  told  Root  to  help  this  Comer 
put  this  bolt  in  as  soon  as  you  got  in  the 
clear,  what  did  you  mean  by  getting  in  the 
clear?  A.  Getting  the  machine  out  of  the 
way.  Q.  That  is,  moving  the  pile  driver 
where?  A.  Back  off  of  the  bridge.  Q.  That 
would  mean  toward  tbe  west?  A.  Yes,  sir." 
And  again  made  answer:   "Q.  What  was  it 


*For  other  caaea  bm  *ame  topic  and  section  MIIMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Sep'r  Xndexca 


Digitized  by 


Goo^Q 


613 


141  80UTHWESTBRK  REPORTBB 


(M9. 


you  told  Root  to  do  to  the  best  of  your 
recollection?  A.  I  told  blm  to  belp  Comer 
put  this  bolt  In  there  when  we  got  In  the 
clear.  This  stringer  had  Just  been  lauded  at 
the  time.  I  said  I  would  help  get  the  ties. 
Q.  Tou  didn't  tell  him  to  tighten  that  nut? 
That  is  not  what  you  said?  A.  No,  sir." 
And  again:  "Q.  Root  asked  you  if  he  should 
go  out  with  the  driver  and  get  the  ties,  did 
he?  A.  Tes,  sir.  Q.  And  you  answered  him, 
snying  that  you  would  get  the  ties  and  for 
him  to  help  Comer  put  the  bolt  in  as  soon  as 
you  got  in  the  clear?  A.  Yes,  sir.  Q.  That 
was  your  language  as  near  as  you  can  re- 
member? A.  Yes,  sir.  Q.  What  did  you  do 
immediately  after  you  told  blm  that?  A. 
Turned  out  to  the  south,  and  walked  back 
on  the  south  side,  and  gave  the  engineer  a 
signal  to  back  up  and  walked  ahead  and 
climbed  on  the  car.  Q.  How  soon  after  you 
gave  the  signal  was  it  until  the  driver  start- 
ed to  move?  A.  It  was  Just  an  instant."  As 
to  this  conversation  the  witness  Comer  testi- 
fied: "Q.  How  far  were  you  from  those  two 
men?  A.  I  don't  suppose  we  was  over  18 
inches  apart.  We  was  right  close  together. 
Q.  You  do  know  that  you  heard  those  words 
spoken  between  those  two  men  at  that  time? 
A.  Yes,  sir;  Root  asked  the  question,  and 
Johnson  be  said:  'No;  I  will  go  and  get  the 
ties,  and  yon  bdp  Comer  put  the  bolt  in  as 
soon  as  I  get  the  train  out  of  the  road.'  Q. 
Then  immediately  after  that  Johnson  stepped 
to  the  south,  and,  facing  the  west,  gave  the 
back  up  signal  with  bis  left  hand?  A.  Yes, 
sir.*'  As  to  this  conversation  witness  N.  S. 
May  testified  that  he  was  holding  the  leads 
and  expecting  the  driver  (locomotive  propel- 
ling the  flat  car  and  pile  driver)  to  back  up 
at  any  time;  that  be  heard  Johnson,  the 
foreman,  say,  "Bd.  Root  tighten  up  the  bolt, 
and  I  will  get  some  ties ;"  that,  when  he  saw 
Root  tightening  the  bolt,  the  driver  was  mov- 
ing upon  a  signal  which  bad  been  given  by 
the  foreman;  that  at  the  time  of  the  conver- 
sation between  Johnson  and  Root  the  pile 
driver  was  standing  still. 

Among  the  instructions  given  for  plaintiff 
by  the  court  was  one  which  submitted  the 
case  to  the  Jury  upon  the  hypothesis  that  the 
foreman  gave  the  order  to  plaintiff  in  the 
exact  terms  testified  to  by  him  and  his  wit- 
nesses— I.  e.,  "to  tighten  the  nut  on  a  cord 
bolt" — and  that  plaintiff  while  obeying  said 
order  was  injured  by  the  backing  out  of  the 
pile  driver  upon  a  negligent  signal  given  by 
the  foreman.  This  instruction  purported  to 
cover  the  case,  and  directed  a  verdict  for  the 
plaintiff  upon  the  suppositions  therein  con- 
tained. The  court  gave  another  Instruction 
for  plaintiff,  which  also  purported  to  cover 
the  case  and  direct  a  verdict,  and  which  con- 
tained a  substantial  restatement  of  the  acts 
hypothesized  In  instruction  numbered  2,  but 
was  prefaced  by  a  statement  of  the  law 
iiinking  It  the  duty  of  the  servant  to  obey  the 
master,  and  trust  his  Judgment  about  things 


upon  which  reasonable  men  might  have  dif- 
ferent opinions.  The  court  gave  some  Instruc- 
tions for  defendant,  but  none  of  them  sub- 
mitted to  the  Jury  the  version  of  the  order 
or  direction  given  by  the  foreman  to  the 
plaintiff  preceding  the  injury,  as  it  was  tes- 
tified to  by  defendant's  witnesses.  Defend- 
ant requested  the  following  instructions  on 
these  points,  which  the  court  refused  to  give, 
and  defendant  duly  excepted: 

"(8)  If  the  foreman  told  the  plaintiff  to 
tighten  up  the  bolt  when  the  pile  driver  got 
'into  clear,'  and  plaintiff  knew,  or  on  account 
of  his  experience  In  working  on  and  about 
the  pile  driver  he  should  have  known,  that 
the  Words  used  meant  that  it  was  the  fore- 
man's Intention  to  move  the  pile  driver  im- 
mediately, the  direction  to  tighten  up  the 
bolt  did  not  constitute  a  command  to  do  so 
at  once,  and  plaintiff  was  guilty  of  such  neg- 
ligence in  sitting  down  on  the  bridge  In  a 
place  of  danger  from  the  moving  pile  driver 
as  would  preclude  a  recovery,  and  tbe  ver- 
dict must  be  for  the  defendant" 

"(10)  If  plaintiff  asked  tbe  foreman  if  be 
(plaintiff)  should  go  with  McDanicl  to  get 
ties  and  the  foreman  answered,  'No;  you 
help  Comer  put  in  the  cord  bolt,  and  I  will 
get  the  ties'  (or  used  words  to  the  same  ef- 
fect), and  If  you  believe  the  words  used 
would,  under  the  circumstances,  have  put  an 
ordinarily  prudent  person  on  his  guard  and 
have  caused''him  to  think  the  intention  was 
to  move  the  pile  driver  at  once,  such  direc- 
tion to  put  in  the  cord  bolt  did  not  amount 
to  an  order  to  plaintiff  to  tighten  up  the  bolt 
at  once,  regardless  of  tbe  other  work  to  be 
done  in  the  usual  way  of  doing  such  work, 
and  without  care  on  his  part  to  ascertain 
whether  the  intention  of  the  foreman  was  to 
depart  from  the  usual  manner  of  doing  tbe 
work ;  and  If  by  the  exercise  of  proper  care 
and  caution  on  bis  part  plaintiff  would  have 
known  of  the  intention  the  foreman  was  to 
move  the  pile  driver  In  the  usual  way,  and 
be  (plaintiff)  did  not  use  such  care  and  cau- 
tion as  an  ordinarily  prudent  person  would 
have  used  in  his  circumstances,  and  on  ac- 
count of  his  failure  to  do  so  he  was  injured, 
tbe  verdict  must  be  for  defendant." 

There  was  a  verdict  for  $12,000,  from 
which  this  appeal  was  taken  by  defendant, 
who  assigns  for  error,  first,  the  refusal  of  tbe 
court  to  give  a  peremptory  instruction  in 
his  favor;  second,  the  rulings  of  the  court 
in  giving  instructions  requested  by  plaintiff, 
aud  refusing  the  foregoing  and  other  in- 
structions requested  by  defendant 

Hall  &  Hall  and  J.  O.  Trimble,  for  ap- 
pellant. A.  O.  Knight  and  Hubbell  Bros.,  for 
respondent 

BOND,  C.  (after  stating  tbe  facts  as  above). 
[1]  1.  There  was  no  error  In  the  action  of 
the  trial  court  in  refusing  to  give  the  per- 
emptory instruction  to  flud  for  It  which  de- 
fendant requested  at  the  end  of  the  trial 
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If  the  defendant's  foreman  gave  tbe  order 
to  plaintiff  in  tbe  terms  set  forth  in  the 
testimony  of  witnesses  for  plaintiff,  then  it 
was  clearly  snsceptlble  of  the  meaning  which 
plaintiff's  conduct  shows  he  gave  to  it^that 
plaintiff  should  Instantly  set  about  tightening 
tbe  bolt  on  the  south  stringer,  and  that  the 
foreman  would  give  him  time  to  do  that 
work  before  causing  the  flat  car  on  which 
the  pile  driver  and  its  apparatus  were  car- 
ried to  be  backed  out  in  order  to  bring  up 
ties  for  the  two  stringers  on  the  north  and 
south  sides,  both  of  whidi  had  then  been 
laid.  The  fact  that  this  was  tbe  next  duty 
of  tbe  flat  car,  and  the  further  fact  that  all 
of  the  work  was  being  rushed  to  enable  the 
running  of  trains,  were  not  conclusive  In- 
formation to  the  plaintiff  that  he  would  not 
be  expected  to  obey  the  order  until  the  car 
had  backed  away  from  the  spot  where  tbe 
bolt  was  located.  Neither  would  the  fact  (if 
It  were  a  fact)  that  the  usual  course  of 
things  was  for  the  flat  car  to  go  instantly 
back  for  Its  next  load  after  laying  the  paral- 
lel stringers  make  It  the  duty  of  plaintiff  to 
construe  the  order  of  his  foreman  to  mean 
that  he  should  await  the  retlracy  of  the  car 
before  obeying  the  command.  The  order  giv- 
en to  plaintiff,  according  to  the  testimony  on 
bis  behalf,  was  a  clear  and  positive  direc- 
tion for  present  action  and  prompt  obedi- 
ence. Hence  plaintiff's  mere  Imowledge  that 
the  work  might  be  dangerous  If  the  flat 
car  moved  and  that  such  work  had  been  cus- 
tomarily done  when  tbe  track  was  clear 
would  not  make  it  bis  duty  to  disobey  the 
specific  command  of  bis  superior,  expressed 
In  the  present  tense,  unless  the  danger  of 
present  performance  was  so  glaring,  immi- 
nent, and  threatening  as  to  deter  any  man  of 
ordinary  prudence  fro^  so  doing.  George  v. 
Railroad,  225  Mo.,  loc.  cit.  412,  125  S.  W. 
196.  Plaintiff  might  well  have  supposed  that 
an  order  requiring  immediate  action  on  bis 
part  would  not  have  been  given  unless  the 
foreman  Intended  to  make  obedience  safe  by 
waiting  until  tbe  work  was  done  before  caus- 
ing the  pile  driver  at  a  height  of  only  five 
inches  above  the  surface  to  pass  over  tbe 
place  to  which  plaintiff  had  been  ordered. 

Our  conclusion  is  that  there  was  nothing 
In  tbe  situation  nor  In  tbe  usual  course  of 
work  nor  in  tbe  terms  of  tbe  order  (as  testi- 
fied to  by  plaintiff)  which  made  it  his  duty 
to  refuse  obedience  on  the  ground  that  the 
danger  facing  blm  was  so  imminently  threat- 
ening to  life  and  Umb  that  no  man  of  ordi- 
nary prudence  would  assume  it.  The  assign- 
ment of  error,  that  there  was  no  case  for  tbe 
Jury,  so  earnestly  pressed  in  the  argument, 
Is  overruled. 

[2]  2.  The  decisive  question  presented  on 
this  appeal  arises  upon  the  refusal  of  the 
court  to  give  two  Instructions  (Nos.  8  and  10) 
requested  by  defendants,  and  set  forth  In 
tbe  foregoing  statement  of  the  facts.  The 
two  phases  of  tbo  evidence  mentioned  In 


these  Instructions  were  not  submitted  to  the 
jury  in  any  of  those  given  by  the  court  in 
this  case,  although  there  was  substantial 
evidence  tending  to  prove  tbe  truth  of  the 
facts  hypothesized.  Murray  v.  St  Louis 
Transit  Co.,  176  Mo.,  loc.  dt.  191,  75  S.  W. 
611;  Wren  v.  Met.  Street  Ry.  Co.,  125  Mo. 
App.,  loc.  clt  606,  607.  102  S.  W.  1077.  The 
theory  of  facts  In  instruction  No.  8  was  sup- 
ported by  a  composite  of  the  testimony  of 
all  tbe  witnesses  for  the  defendant — two  of 
whom  stated  that  the  order  given  by  the 
foreman  was  to  "put  In  a  cord  bolt"  after 
the  track  was  clear;  and  the  third  witness 
(N.  S.  May),  who  stated  that  the  words  used 
were,  "Ed.  Root,  tighten  up  the  bolt,  and  I 
will  get  some  ties."  It  was  perfectly  proper 
for  the  defendant  to  present  to  the  Jury  (as 
was  done  in  instruction  No.  8)  a  theory  of 
the  case  made  up  of  the  testimony  of  his 
three  witnesses  in  the  light  of  the  accuracy 
of  tbe  statements  of  two  of  them  as  to  part 
of  their  testimony  and  the  accuracy  of  the 
statement  of  the  third  witness  as  to  tbe  re- 
remalnder;  for  example,  the  Jury  might  have 
believed  that  the  witness  N.  S.  May  was 
correct  in  his  testimony  as  to  the  specific 
terms  of  the  order  In  so  far  as  the  use  of 
the  words  "tighten  up  the  bolt,"  and  that  the 
other  witnesses  (Johnson  and  Comer)  were 
correct  In  their  testimony  in  so  far  as  they 
stated  that  tbe  command  given  was  only  to 
be  executed  by  plaintiff  after  the  pile  driver 
got  "into  clear."  The  pith  of  this  defense 
was  that,  even  if  tbe  order  was  given  In  the 
language  which  plaintiff  stated  was  used,  yet 
the  fact  that  it  included  an  express  state- 
ment that  it  was  not  to  be  obeyed  until  the 
track  had  been  cleared  left  no  excuse  or  Jus- 
tification for  acting  before  that  time;  and 
hence,  by  acting  contrary  to  the  terms  of  the 
order,  plaintiff  directly  caused  the  injuries 
suffered  by  blm.  We  think  the  defendant 
had  a  right  to  predicate  an  instruction  upon 
that  conjunction  of  the  testimony  of  all  of 
its  witnesses. 

Again,  defendant  was  also  entitled  by  Its 
Instruction  No.  10  to  submit  to  the  Jury  the 
theory  of  the  case  based  only  on  the  testi- 
mony of  two  of  its  witnesses  (Johnson  and 
Comer),  and  leave  out  of  view  the  testimony 
of  its  third  witness  (N.  S.  May).  According 
to  tbe  testimony  of  these  two  of  defendant's 
witnesses,  the  order  given  to  plaintiff  by  its 
foreman  was  couched  in  the  words  quoted  in 
said  Instruction.  These  words  meant  the  do- 
ing of  an  entirely  different  thing  from  what 
plaintiff  claimed  he  was  ordered  to  do.  If 
the  words  quoted  in  this  Instruction  were 
used,  then  plaintiff  had  no  direction  to  do  tbe 
work  In  which  he  was  actually  engaged  when 
he  was  Injured,  and  could  not  recover  on  the 
cause  of  action  stated  In  the  petition.  The 
gist  of  Instruction  No.  10  was  that  plaintiff 
did  not  receive  an  order  in  the  words  claim- 
ed by  him,  but  that  he  was  given  a  totally 
different  order,  which  by  its  terms  required 
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the  doing  of  work  at  a  different  place  and  of 
a  different  nature;  and  bence  that  It  afford- 
ed no  authority  whatever  for  plaintiff  to  un- 
dertake the  work  which  the  record  shows  he 
was  engaged  in  when  Injured.  The  terms  of 
the  order  so  hypothesized  were  directljr  re- 
pugnant to  those  stated  by  plaintiff's  wit- 
nesses. If  the  statement  of  defendant's  wit- 
nesses was  true,  then  the  statement  of 
plaintiff's  witnesses  was  untrue.  It  was  sim- 
ply this  alternative  testimony  as  to  the  one 
order  which  was  sought  to  be  submitted  to  a 
finding  by  the  jury  in  Instruction  No.  10. 
The  idea  underlying  this  instruction  was 
that,  if  plaintiff  disregarded  the  plain  direc- 
tions of  his  foreman,  and  without  the  au- 
thority or  knowledge  of  his  foreman  engaged 
in  other  worls;  and  was  injured  thereby,  he 
would  not  be  entitled  to  recover  as  for  negli- 
gence of  defendant  The  terms  In  which  the 
order  given  by  the  foreman  to  plaintiff  was 
expressed  and  the  natural  import  of  the  lan- 
guage used  in  that  direction  were  of  the  very 
essence  of  plaintiff's  right  to  recover  in  the 
present  action  and  of  any  possible  defense 
thereto  -on  the  part  of  defendant  The  tes- 
timony of  the  two  ^ts  of  witnesses  on  this 
subject  was  vital  to  a  proper  solution  of  the 
issues  joined,  and  should  have  been  submit- 
ted according  to  the  theory-of  law  applicable 
to  the  defendant's  testimony  as  well  as  that 
applicable  to  plaintiffs  testimony.  The  court 
did  this  at  the  request  of  plaintiff,  but  re- 
fused to  do  so  at  the  request  of  defendant. 
This  was  erroneous  and  necessarily  prejudi- 
cial, since  it  took  away  from  the  Jury  any 
consideration  of  the  proof  adduced  by  de- 
fendant to  show  a  want  of  negligence  on  its 
part,  and  that  the  direct  cause  of  the  injury 
was  the  contributory  negligence  of  plaintiff. 

[3]  It  is  insisted  in  a  typewritten  appendix 
to  the  brief  of  counsel  for  plaintiff  that  In- 
struction No.  8  should  not  have  been  given 
because  no  witness  had  testified  that  the 
order  given  by  the  foreman  to  plaintiff  was 
to  tighten  up  the  bolt  when  the  pile  driver 
got  in  the  clear.  As  has  been  shown,  this 
supposition  of  fact  In  this  instruction  Is  sup- 
ported by  the  congruous  parts  of  the  testi- 
mony of  the  three  witnesses  for  defendant 

[4]  Objection  is  also  made  that  instruc- 
tion No.  10  should  not  have  been  given  in  the 
form  presented,  because  it  was  not  stated  in 
express  terms  that  the  language  quoted  in 
this  instruction  comprised  all  that  was  used 
by  the  foreman  in  giving  the  order.  The 
whole  record  discloses  but  one  order  was  giv- 
en In  this  case,  and  that  it  was  either  In  the 
terms  set  forth  in  the  testimony  of  plain- 
tiffs witnesses,  or  in  the  terms  stated  by  the 
witnesses  for  defendant.  If  it  was  contained 
in  the  terms  stated  by  defendant's  witnesses, 
it  could  not  have  been  given  as  claimed  for 
plaintiff,  for  the  language  ascribed  to  the 
foreman  by  defendant's  witnesses  was  oppo- 


site In  meaning  to  that  referred  to  In  the 
testimony  for  plaintiff. 

If,  therefore,  instruction  No.  10  was  sub- 
ject to  a  verbal  omission  in  failing  to  ex- 
pressly submit  to  the  jury  whether  the  alter- 
native form  of  the  order  quoted  in  it  was 
the  only  one  given,  still  it  was  free  from 
substantial  defect  since  a  finding  of  the 
facts  as  predicated  in  it  by  necessary  impli- 
cation Involved  a  finding  by  the  jury  against 
the  contention  made  by  plaintiff.  Flaherty 
V.  St.  Louis  Transit  Co.,  207  Mo.,  loc.  dt 
334,  335,  106  S.  W.  15.  Besides,  the  whole 
record  shows,  whatever  may  have  been  Its 
nature,  only  one  order  was  given. 

For  the  refusal  of  the  court  to  submit  the 
theories  of  defense  arising  upon  the  evidence 
adduced  by  defendant  under  the  issues  li> 
this  case  the  judgment  is  reversed,  and  the 
cause  remanded. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
BOND,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


STATE  ex  rel.  POWELL  et  al.  t.  SHOCK- 
LEE  et  al..  County  Judges. 
(Supreme  Court  of  Missouri.     Nov.  27,  1911.) 

1.  Certiorabi    (§42*) — Pboceedinos — Parties 
—Objections. 

Where  respondents  in  certiorari  made  a 
return  without  objecting  to  the  want  of  suffi- 
cient interest  of  relators  to  maintain  the  pro- 
ceedings, and  relators  moved  for  judgment  on 
the  pleadings,  respondents  under  Rev.  St.  1909, 
§  1801,  waived  the  question  of  relators'  inter- 
est in  the  proceedings,  though  the  motion  for 
judgment  is  treated  as  a  general  demnrrer 
searching  the  whole  record  and  attacking  the 
first  fatal  defect. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec.  Dig.  S  42.*] 

2.  Cebtiobabi    (§    1*)  —  Grounds  —  JuDiciAi- 
Pboceedinos. 

Certiorari  lies  to  review  judicial  proceed- 
ings, but  not  to  review  the  exercise  of  a  min- 
isterial or  legislative  function  of  government. 
[Ed.  Note. — For  other  cases,   see  Certiorari, 
C!ent  Ettg.  $  1;   Dec.  Dig.  §  l.»] 

3.  Certiorari    (g    24*)  —  Grodnds— Jtjdiciai. 
Pboceedinos. 

The  action  of  a  county  court  in  providing 
a  suitable  place  for  the  recorder  of  deeds  as 
authorized  by  Rev.  St.  1909,  g  10,365,  is  not 
judicial,  but  administrative,  and  an  order  di- 
recting the  recorder  to  remove  his  office  and 
records  because  the  courthouse  at  the  county 
seat  has  been  destroyed  by  fire,  and  there  is  no 
suitable  building  at  the  county  seat  in  whieli 
to  keep  the  office,  is  not  reviewable  on  certiora- 
ri, whether  the  statute  under  whicti  the  court 
acted  is  valid  or  not 

[Ed.   Note.— For  other  cases,  see  Certiorari, 
Dec.  Dig.  $  24.*] 

4.  Certiorari  (§  21*)  — Grounds  — Jddioiai 
Proceedings— "Judicial  Action." 

Rev.  St  1909,  $  3674,  providing  that  when 
the  county  seat  of  a  county  has  been '  destroyed 
by  the  erosion  of  the  banks  of  any  river,  the 


•For  other  cases  see  same  topic  and  section  NUMBKR  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indezet 
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coun^  court  may  select  a  cuitable  coanty  seat 
where  all  courts  of  the  county  shall  be  held, 
etc.,  excludes  the  theory  of  the  existence  of 
power  to  establish  a  temporary  county  seat 
where  the  courthouse  has  been  destroyed  by 
file,  and  there  are  no  suitable  buildings  at  the 
county  seat,  but  the  act  of  the  county  court 
in  removine  the  offices  and  records  to  another 
I>Iace  on  such  grounds  is  not  judicial  and  is 
not  reviewable  on  certiorari ;  "judicial  action" 
being  an  adjudication  on  the  rights  of  parties 
brought  before  the  court  by  notice  or  process 
and  on  whose  claim  some  decision  or  judgment 
is  rendered. 

[Eld.  Note.— For  other  cases,  see  Certiorari, 
Dec.  Dig.  S  21.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  p.  3S53.] 

In  Banc.  Certiorari  by  tbe  State,  at  the 
relation  of  S.  P.  Powell  and  others,  against 
J.  W.  Shocklee  and  others.  Judges  of  the 
County  Court  of  Montgomery  County.  Writ 
quashed. 

P.  H.  Cullen,  for  relators.  Harry  C.  Black 
(W.  M.  Williams,  of  counsel),  for  respond- 
ents. 

KENNISH,  J.  This  Is  an  original  pro- 
ceeding In  this  court  by  certiorari.  Tbe  re- 
lators are  assessed  taxpayln'g  citizens  of 
Montgomery  county,  and  respondents  are  the 
Judges  of  the  county  court  of  that  county. 
The  object  and  purpose  of  the  proceeding  is 
to  have  brought  before  this  court  and  quash- 
ed the  record  of  the  county  court  of  Mont- 
gomery county,  made  and  entered  at  a  regu- 
lar term  thereof  on  the  8th  day  of  February, 
1911,  In  the  matter  of  the  removal  of  certain 
records  and  offices  from  the  town  of  Danville, 
the  county  seat  of  said  county,  to  the  city 
of  Montgomery  In  said  county.  The  writ 
of  certiorari  was  granted  as  prayed,  and  the 
respondents  in  due  time  made  return  there- 
to. Tbe  relators  filed  a  motion  for  Judg- 
ment on  the  pleadings,  and  the  cause  is  thus 
at  Issue. 

It  appears  from  the  record,  as  certified  and 
filed  in  this  court,  that  the  proceedings 
sought  to  be  quashed  contained  two  separate 
orders  of  the  county  court  and  deal  with 
two  distinct  subjects.  In  the  first  it  is  re- 
cited that  it  appeared  to  tbe  court  that  the 
courthouse  at  Danville,  the  county  seat,  was 
twice  burned,  and  that  there  was  then  no 
suitable  building  at  said  county  seat  In  which 
to  keep  tbe  office  of  recorder  of  deeds.  The 
order  then  refers  to  section  10,365,  Bev.  St. 
1909,  which  is  as  follows:  "Tl»e  recorder 
shall  keep  bis  office  at  the  seat  of  Justice, 
and  tbe  county  court  shall  provide  the  same 
with  suitable  books,  in  which  the  recorder 
Shall  record  all  instruments  of  writing  au- 
thorized and  required  to  be  recorded.  If 
there  is  no  courthouse  or  other  suitable 
county  building  at  tbe  seat  of  justice,  the 
county  court  shall  provide  an  office  for  the 
recorder  at  any  other  place  in  the  county 
where  there  Is  a  courthouse  and  courts  of 


record  are  held."  The  court  makes  a  find- 
ing of  facts  which  on  its  face  brings  the 
case  within  the  pro>i8lons  of  said  statute 
authorizing  the  removal  of  the  recorder's 
office,  and  upon  such  facts  orders  and  di- 
rects the  recorder  of  the  county  to  remove 
his  office  and  the  records  thereof  to  the 
courthouse  at  Montgomery  city.  It  further 
appears  from  the  return  of  the  respondents  ' 
that  the  office  of  recorder  was  removed  in 
accordance  with  the  order  of  the  county 
court 

The  second  ordef,  made  on  the  same  day, 
also  recites  that  tbe  courthouse  was  twice 
burned,  and  that  there  was  then  no  court- 
house or  other  suitable  building  in  which 
to  house  and  keep  the  various  county  offices 
and  the  records  of  the  same,  or  in  which  to 
bold  the  courts  or  to  transact  the  business 
of  the  county,  at  the  town  of  Danville,  the 
county  seat  of  said  county;  that  the  frame 
store  building  In  which  the  records  were 
then  kept  was  insufficient,  unsafe,  and  dan- 
gerous to  keep  the  records  in,  and  afforded 
no  room  for  holding  the  various  courts  of 
the  county;  that  the  court  was  without  funds 
at  Its  disposal  to  build  a  coarthoase  or  other 
building  in  which  to  transact  the  business 
of  tbe  county,  etc  By  reason  of  the  forego- 
ing facts,  the  court  found  that  an  emergency 
had  arisen,  and  the  sheriff  of  the  county  was 
ordered  and  directed  to  select  and  secure  a 
suitable  building  for  the  purposes  afore- 
said at  a  place  as  near  tbe  county  seat  as 
was  practicable.  On  tbe  same  day  the  sher- 
iff filed  his  report  showing  that  he  had  com- 
piled with  the  order  of  the  court,  and  had 
found  a  suitable  building  at  tbe  city  of  Mont- 
gomery. On  the  same  day  the  county  court 
considered  the  report  of  the  sheriff,  approved 
it,  and  made  an  order  directing  the  sheriff  to 
remove  the  records  and  offices  of  the  county 
to  Montgomery  city,  and  that  the  same  be  lo- 
cated in  tbe  building  selected  by  the  sheriff 
for  that  purpose,  and  that  thereafter  the 
county  offices  should  be  kept  there  and  tbe 
business  of  the  county  transacted  and  the 
courts  of  the  county  held  at  said  temporary 
seat  of  justice  until  a  courthouse  or  other 
suitable  building  should  be  provided  at  Dan- 
ville, tbe  county  seat  The  return  contains 
another  report  of  the  sheriff  showing  that 
be  had  moved  the  offices  and  records  of  the 
county  to  Montgomery  dty  as  ordered. 

Relators  moved  for  Judgment  on  the  plead- 
ings, and  that  the  proceedings  of  the  coun- 
ty court  be  quashed,  for  the  following  rea- 
sons: 

"(1)  Because  the  return  of  respondents 
herein  shows  no  cause  why  said  proceedings 
should  not  be  quashed. 

"(2)  Because  tbe  return  of  respondents 
shows  that  said  proceedings  are  and  were 
null  and  void,  and  contrary  to  and  without 
warrant  of  law. 

"(3)  Because  said  county  court  bad  no  au- 
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tborlty  to  move  said  county  seat  from  Dan- 
ville to  Montgomery  city. 

"(4)  Because  said  return  sbows  that  Dan- 
ville la  tbe  county  seat,  and  that  said  coun- 
ty court  has  ordered  all  records  to  be  moved 
to  Montgomery  dty  and  all  courts  to  sit 
there." 

[1]  1.  Respondents  have  not  challenged  the 
regularity  of  the  issuance  of  the  writ  by  mo- 
tion to  supersede  or  quash,  but  they  make 
tbe  point  in  their  brief  that  as  relators  have 
no  Interest  in  the  proceedings  sought  to  be 
quashed,  except  such  as  is  common  to  every 
other  citizen  and  taxpayer  of  the  county,  they 
are  not  entitled  to  maintain  this  action.  Rela- 
tors reply  that,  as  respondents  have  not  filed 
a  motion  to  supersede  or  quash  the  writ,  the 
question  of  proper  parties  Is  waived,  and 
that  only  the  merits  of  the  case  can  now  be 
considered.  In  the  case  of  State  ex  rel.  v. 
Gulnotte,  156  Mo.  613,  57  S.  W.  281,  60  L. 
R.  A.  787,  it  is  stated  as  the  law  that,  after 
the  writ  is  Issued  and  the  record  of  the  in- 
ferior court  has  been  certified  in  response 
thereto,  the  discretionary  stage  as  to  the  is- 
suance of  the  writ  has  passed,  and  it  is  then 
the  duty  of  the  court  to  bear  and  determine 
the  cause  on  its  merits,  but,  as  we  under- 
stand that  case,  the  part  of  the  opinion  an- 
nouncing that  doctrine  was  not  concurred  in 
by  a  majority  of  tbe  members  of  the  court, 
and  therefore  the  case  need  not  be  regarded 
as  a  precedent  upon  that  point.  The  opin- 
ion on  file  in  that  case  discloses  that  the 
word  "now,"  instead  of  tbe  word  "not,"  is 
used  in  tbe  sentence,  "In  this  case  the  record 
being  properly  certified,  the  time  for  Judi- 
cial discretion  which  we  might  have  exer- 
cised in  refusing  the  writ  has  not  passed, 
•  •  • "  as  that  sentence  appears  In  156 
Mo.,  loc.  dt  628.  As  the  application  for  a 
writ  of  certiorari  is  made  ex  parte,  and  may 
be  granted  by  one  member  of  the  court,  no 
good  reason  is  perceived  why  the  question  as 
to  whether  the  writ  was  Improvldently  grant- 
ed may  not  be  Inquired  into  when  the  re- 
spondents are  brought  Into  court  and  for 
the  first  time  have  an  opportunity  to  raise 
that  issue,  as  is  the  recognized  practice  in 
tbe  case  of  other  original  proceedings.  The 
weight  of  authority  favors  tbe  right  of  re- 
spondents to  attack  by  proper  motion  the 
regularity  of  the  issuance  of  the  writ.  State 
ex  rel.  Underwood  v.  Fraker,  168  Mo.  445, 
68  S.  W.  676;  6  Cyc.  813;  4  Ency.  Pleading 
&  Practice,  234.  But  the  respondents  In  this 
case  filed  no  motion  to  supersede  or  quash 
the  writ,  and  assailed  It  at  the  hearing  only 
on  the  ground  of  the  want  of  sufficient  in- 
terest of  tbe  relators  to  maintain  the  suit 
It  is  a  general  rule  of  law  that  by  going  to 
trial  on  the  merits  tbe  question  of  a  defect 
of  parties  is  waived.  And  In  this  case,  treat- 
ing the  motion  for  judgment  as  a  general  de- 
murrer and  giving  the  respondents  the  bene- 
fit of  tbe  principle  that  a  demurrer  searches 
tbe  whole  record  and  is  taken  as  a  demurrer 
to  the  pleading  that  contains  the  first  fatal 


defect,  we  are  of  opinion  tliat  the  question 
of  proper  parties  is  not  presented,  and  that 
respondents  have  waived  their  right  to  raise 
such  question  when  the  case  Is  heard  on  the 
merits.  Section  1804,  R.  S.  1909;  6  Ency. 
Pleading  and  Practice,  375;  6  Cyc  815. 

2.  It  Is  contended  by  respondents  that  the 
record  sought  to  be  quashed  discloses  pro- 
ceedings by  the  county  court  which  were  ad- 
ministrative and  ministerial  in  character 
and  not  Judicial,  and  therefore  that  such 
proceedings  cannot  be  reviewed  by  certiorari. 

[2]  It  is  the  settled  law  that  certiorari, 
like  a  writ  of  error,  will  lie  only  when  the 
action  sought  to  l>e  reviewed  is  Judicial  in 
character.  It  will  not  lie  if  such  action  Is 
the  exercise  of  a  ministerial  or  legislative 
fimctlon  of  government  State  ex  rel.  v. 
Reynolds,  190  Mo.,  loc.  dt  588,  89  S.  W. 
877;  In  the  Matter  of  Saline  County  Sub- 
scription, 45  Mo.  62,  100  Am.  Dec.  337;  4 
Ency.  Pleading  and  Practice,  11 ;  6  Cyc.  730. 

[3]  Section  10,365,  supra,  expressly  author- 
izes the  county  court  to  provide  at  a  place 
other  than  the  county  seat  an  office  for  the 
recorder  of  deeds  under  the  conditions  as 
found  and  set  forth  in  the  order  sought  to 
be  quashed.  And  in  providing  a  suitable 
place,  pursuant  to  the  statute,  tbe  court  was 
acting  in  a  purely  administrative  or  minis- 
terial capacity.  Its  action  was  not  Judicial 
in  any  sense.  Whether  the  law  under  which 
the  court  was  acting  was  valid  or  not  is  im- 
material, for,  if  invalid,  the  action  taken  by 
the  court  would  be  none  the  less  adminis- 
trative or  ministerial,  and  neither  would  it 
be  Judicial  by  reason  of  that  fact  The  stat- 
ute requires  the  recorder  to  keep  his  ofHoe 
at  the  county  seat,  and  the  removal  contem- 
plated under  the  conditions  stated  Is  clearly 
of  a  temporary  character.  While  the  law 
makes  it  tbe  duty  of  the  county  court  to  pro- 
vide a  suitable  building  at  tbe  county  seat 
in  which  the  recorder  may  keep  his  office, 
and  as  soon  as  that  Is  done  it  would  be  the 
plain  duty  of  the  recorder  to  remove  and 
keep  his  office  there  (State  ex  rel.  t.  Smith, 
46  Mo.  60),  yet  we  think  the  court  was  acting 
In  an  adrainistratlve  capadty  In  making  the 
order  for  the  removal  of  the  office  of  the  re- 
corder, and  that  its  action  to  that  extent  can- 
not be  reviewed  by  this  writ 

[4]  3.  The  order  of  the  county  court  under 
which  tbe  other  offices  and  records  were  re- 
moved to  Montgomery  dty  was  without  any 
semblance  of  statutory  authority.  The  law 
empowers  the  county  court  to  establish  a 
temporary  county  seat  only  In  a  case  where 
the  site  of  a  former  county  seat  has  tteen 
washed  away  by  a  river.  Section  3674,  R. 
S.  1909.  The  fact  that  express  legislative 
authority  was  essential  to  authorize  a  county 
court  to  provide  a  temporary  county  seat, 
even  under  such  calamitous  conditions,  ex- 
cludes tbe  theory  of  tbe  existence  of  power 
to  establish  a  temporary  county  seat  under 
the  facts  of  this  case. 
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Bnt  the  question  immediately  confrontlns 
us  now  Is  not  whether  the  court  was  without 
authority  In  the  action  taken,  but,  rather. 
Was  the  court  engaged  in  the  exercise  of 
Judicial  power  in  making  the  order  sought 
to  be  quashed?  It  is  of  no  avail  to  relators 
to  show  that  the  order  was  not  witliln  the 
jurisdiction  of  the  court,  and  for  tttat  reason 
void,  unless  they  can  further  show  that  such 
action  was  Judicial  in  Its  character.  What 
the  respondents  were  attempting  to  do  was 
in  effect  to  remove  the  county  seat,  and  re- 
lators complain  In  their  petition  that  "the 
county  court  has  no  Jurisdiction  to  enter  an 
order  effecting  the  removal  of  the  county 
seat,  nor  has  It  any  power  or  authority  to 
remove  the  records  from  the  county  seat  to 
Montgomery  city  or  any  other  place."  And 
In  their  brief  relators  make  the  point  that 
"the  order  piade  by  the  county  court  of  Mont- 
gomery county  operates  to  remove  the  county 
seat,  and  the  county  court  has  no  Jurisdiction 
to  make  such  an  order." 

The  question  is  thus  presented  whether  the 
county  court  in  taking  the  action  shown  in 
the  record  before  us  was  engaged  in  a  Judi- 
cial proceeding  and  exercising  Judicial  func- 
tions. Discussing  the  question  as  to  what  is 
Judicial  action  of  a  county  court,  subject 
to  review  by  certiorari,  this  court  in  the  case 
of  In  the  Matter  of  Saline  County  Subscrip- 
tion, 45  Mo.,  loc.  dt.  53,  100  Am.  Dec.  337, 
said:  "Judicial  action  is  an  adjudication  upon 
the  rights  of  parties  who  in  general  appear 
or  are  brought  before  the  tribunal  by  notice 
or  process,  and  upon  whose  claims  some  de- 
cision or  Judgment  is  rendered.  It  implies 
Impartiality,  disinterestedness,  a  weighing  of 
adverse  claims,  and  is  inconsistent  with  dis- 
cretion on  the  one  hand,  for  the  tribunal 
must  decide  according  to  law  and  the  rights 
of  the  parties,  or  with  dictation  on  the  other, 
for  in  the  first  instance  it  must  exercise  its 
own  judgment  under  the  law,  and  not  act 
under  a  mandate  from  another  power.  The 
tribunal  Is  not  always  surrounded  with  the 
machinery  of  a  court,  nor  will  such  machin- 
ery necessarily  make  its  action  judicial.  A 
county  court  is  certainly  a  judicial  body  for 
some  purposes,  but  no  more  so  for  the  name, 
nor  for  the  fact  that  it  has  a  seal  and  a 
clerk  and  keeps  a  record.  The  character  of 
its  action  in  a  given  case  must  decide  wheth- 
er that  action  is  judicial,  ministerial,  or  leg- 
islative, or  whether  it  be  simply  that  of  a 
public  agent  of  the  county  or  state,  as  in  its 
varied  Jurisdiction  It  may  by  turns  be  each." 
And  in  the  case  of  State  ex  rel.  v.  Elkin,  130 
Mo.,  loc.  cit.  104,  105,  30  S.  W.  336,  speaking 
through  Barclay,  J.,  the  court  said:  "It  is 
very  true  that  the  subject-matter  of  changing 
the  location  of  a  county  seat  belongs  to  the 
administrative  department  of  the  coimty 
court.  That  has  been  often  asserted  in  de- 
cisions of  the  Supreme  Court,  the  latest  of 
which  Is  St  Louis,  etc.,  Co.  v.  City  (1887) 
92  Mo.  165,  4  S.  W.  665.  •  •  •  Indeed, 
the  whole  proceedings  for  the  change  of  a 


county  seat  belong  to  the  same  general  de- 
partment of  governmental  activity  which 
that  court  exercises  in  the  control  of  the 
county  property  and  the  county  finances." 
See,  also,  State  ex  rel.  t.  Clark  County,  41 
Mo.  44 ;  Railway  Co.  v.  City  of  St  Louis,  92 
Mo.  160,  4  S.  W.  664;  St  Louis  v.  Sparks,  11 
Mo.  202;  Tetherow  v,  Grundy  County  Court, 
9  Mo.  118.  The  fact  that  orders  assuming 
the  form  of  adjudications  were  made  by  the 
county  court  cannot  affect  the  character  of 
the  function  of  government  exercised,  for,  as 
said  In  the  Elkins  Case,  supra,  "It  is  the  na- 
ture of  the  act  which  determines  the  propri- 
ety of  the  writ."  The  action  of  the  county 
court  sought  to  be  quashed  in  this  proceeding 
Is  not  attended  by  the  incidents  of  a  Judicial 
proceeding.  No  notice  was  given,  no  parties 
were  before  the  court,  and  the  court  did  not 
attempt  to  pass  upon  or  determine  i)ersonal 
or  property  rights  as  they  existed  at  the  time 
the  action  was  taken.  On  the  other  hand, 
such  action  was  clearly  administrative  and 
ministerial  In  character,  in  that  it  had  to  do 
with  the  public  affairs  of  the  county,  looking 
solely  to  its  future  welfare. 

Although  'an  inspection  of  this  record 
makes  it  apparent  that  the  action  of  respond- 
ents. In  so  far  as  It  was  attempted  to  remove 
the  county  seat  from  the  place  where  it  had 
been  established  by  law,  and  from  which,  as 
admitted  in  the  pleadings,  the  quailfled  voters 
had  repeatedly  refused  to  remove  it,  was 
without  legal  authority,  yet  such  action  was 
not  judicial  in  character,  and  therefore  not 
subject  to  review  by  the  writ  of  certiorari. 

For  the  foregoing  reasons,  we  hold  that 
the  writ  should  be  quashed,  and  It  is  so  or- 
dered. .^1  concur,  LAMM,  J.,  in  separate 
opinion. 

LAMM,  J.  The  complained  of  acts  of  the 
county  court  which  in  a  roundabout  way  • 
temporarily  removed  the  county  seat  of 
Montgomery  county  from  Danville  to  Mont- 
gomery city,  were  not  Judicial.  That  under 
such  circumstances  certiorari  is  not  the  ai>- 
proprlate  remedy  seems  quite  clear.  To  jus- 
tify the  county  court  It  was  argued  with 
graphic  animation  at  our  bar  that  by  and 
large  Danville  (in  the  flux  of  time  and  run 
of  events)  had  become,  to  use  counsel's  own 
words,  "only  a  wide  place  In  the  highway," 
this,  because  of  natural  decay,  but  mostly 
because  of  a  Are.  Whereby  would  not  re- 
spondents have  us  believe  that  peradventure 
Danville  had  been  abnormally  elongated, 
and,  by  the  selfsame  stroke,  its  width  had 
been  abnormally  cut  down?  In  relator's 
brief  in  reply  we  are  told  that  the  aforesaid 
fire  happened  10  years  gone.  It  may  be  that 
the  prick  and  smart  of  the  suggestion  that 
such  10  year  old  fire  left  Danville  "only  a 
wide  place  in  the  highway"  constrained 
learned  counsel  in  his  reply  to  indulge  in  un 
hypothesis  running  somewhat  contra,  thus 
(quoting):   "If  this  ancient  and  liistoric  seat 
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Of  Jnstice  Is  to  be  likened  to  the  Nlobe  of 
Nations  standing  In  voiceless  woe,  holding 
'an  empty  um  within  her  withered  hand,* 
we  must  not  forget  that  such  has  been  her 
plight  for  more  than  10  long  years,  and  that 
the  emergency  producing  fire  Is  one  'whose 
holy  dust  was  scattered  long  ago.* " 

At  first  blush,  It  might  seem  there  was 
something  of  substance  in  those  suggestions 
pro  and  con  having  to  do  with  the  legal 
rights  of  the  parties.  It  might  seem  we  had 
call  to  determine  the  Issue  thus  raised,  viz., 
whether  Danville  was  really  and  truly  a 
wide  place  In  a  road  (on  one  hand),  as  put 
by  respondents'  counsel,  or  a  Nlobe  of  Na- 
tions holding  an  empty  urn  within  her  with- 
ered hand  (on  the  other),  as  put  by  relators'. 
But,  however  inviting  that  field  of  explora- 
tion, contemplation  and  wisdom  are  bound  to 
say  to  this  court:  "Hands  off!  Meddle  not 
therewith."  Wherefrom  it  results  that  our 
Brother  EENNISH  was  justified  in  making 
no  comment  at  all  on  such  novel  and  extra- 
neous issue.  Is  the  calm  and  delicate  equi- 
poise of  an  appellate  court  to  be  disturbed 
by  mere  color  of  feeling  or  the  charm  of  rhe- 
torical flourish  in  briefs  or  ore  teuus?  Ju- 
dicial commentary  should  be  confined  to 
those  pertinent  Issues  susceptible  of  being 
Judicially  determined.  Mere  comment,  with- 
out determining  anything,  spells  danger. 
Thereto  seemingly  agrees  Lord  Coke,  viz.,  "A 
commentary  should  not  be  like  unto  the  win- 
try sun,  that  raiseth  up  greater  and  thicker 
mists  and  fogs  than  it  is  able  to  dispose  of." 
Vide  Preface  to  Calvin's  Case,  7  Coke  Rep.  1, 
I  give  my  vote  to  agree. 


NORMAN  V.  PENNSYLVANIA  FIRE 
INS.  CO. 

(Supreme  Ck>urt  of  Missouri,  Division  No.  1. 
Nov.  29,  1911.) 

1.  Abateubnt  and  Rkvival  (J  14*)— Pend- 
ency OF  Pboceedinos  in  Coubts  of  Sis- 
TEB  States — Effect — Proof. 

A  defendant,  to  avail  himself  of  the  pend- 
ency of  garnishment  proceedings  in  a  sister 
state,  must  prove  the  pendency  of  the  proceed- 
ings in  a  court  having  jurisdiction,  and  that  the 
proceedings  were  in  compliance  with  the  laws 
of  such  state. 

[£!d.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  H  105-110 ;  Dec.  Dig. 
8  14.*] 

2.  Gabnishment  ({  I*)— Statdtobt  Rxuedt. 

Garnishment,  unknown  to  the  common  law, 
is  rcf^lated  by  the  Legislature  of  each  state. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  §  1;   Dec.  Dig.  i  !.♦] 

3.  Evidence  (|  35*)— Laws  op  Othbb  States 
—Judicial  Notice. 

The  court  does  not  judicially  notice  the 
statutes  of  a  sister  state,  even  for  the  purpose 
of  the  full  faith  and  credit  clause  of  the  federal 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  35,  51 ;   Dec.  Dig.  f  35.*] 


4.  Statutes  (8  289*)— Laws  ox  Othxb  States 

— Evidence — Sufficiency. 

The  omission  to  plead  and  prove  the  laws 
of  a  sister  state,  regulating  garnishment,  is  not 
supplied  by  offering  in  evidence  the  opinion  of 
a  court  of  such  state  in  garnishment  proceed- 
inffs.  which  does  not  set  forth  the  method  of 
instituting  garnishment,  or  any  of  tbe  statutory 
provisions   regulating  garnishment. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  3S9,  900;   Dec.  Dig.  8  280.*] 

5.  Abatement  and   Revival   (|   14*)— Pbo- 
ceedinos in  Otheb  State. 

A  garnishment  proceeding  in  another  state, 
which  does  not  comply  with  Rev.  St  1909,  { 
2?01,  providing  for  the  filing  of  a  bond,  peti- 
tion, and  afiidavit  before  the  issuance  of  the 
writ,  does  not  bar  an  action  against  the  gar- 
nishee, in  the  absence  of  proof  of  the  statutes 
of  such  state,  regulating  garnishment,  on  the 
theory  that  the  court  may  assume  that  such 
statutes  are  the'  same  as  the  statutes  of  Mis- 
souri, since,  under  the  statutes  of  Missouri,  the 
issuance  of  the  writ,  without  filing  the  bond, 
petition  and  afiidavit  is  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §8  105-110;    Dec  Dig. 

6.  Gabnishment  (§  99*)- Failubb  to  Serve 
Defendant— Riqiit  op  Garnishee. 

Where,  in  garnishment  no  service  on  de- 
fendant  was   made,    the   garnishee   conld   not 
validate  the  proceedings  as  against  defendant 
[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  8  200;    Dec.  Dig.  §  99.*] 

7.  Coubts  (8  36*)— Judicial  Pboceedinos— 
Validity— Presumptions. 

The  exercise  by  a  court  of  general  juris- 
diction of  jurisdiction  in  garnishment  proceed- 
ings is  the  exercise  of  special  and  statutory 
jurisdiction,  and  it  is  not  supported  by  the  pre- 
sumption attending  the  acts  of  courts  of  gen- 
eral jurisdiction. 

[EU.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  §§  143-144;   Dec.  Dig.  8  36.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty ;   J.  L.  Fort,  Judge. 

Action  by  W.  W.  Norman  against  tbe 
Pennsylvania  Fire  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Bates,  Harding,  Edgerton  &  Bates  and 
Charles  Liles,  for  appellant  Jas.  F.  Green 
and  N.  A.  Mozley,  for  respondent 

BLAIR,  C.  The  facts,  in  so  far  as  they 
are  pertinent  to  a  consideration  of  tbe  er- 
ror assigned,  are  brief.  This  is  a  suit  on  an 
insurance  policy  issued  by  appellant  to  re- 
spondent, covering  certain  machinery  in  use 
in  Stoddard  county,  and  "payable  to  Sheip 
&  Vandergrift  as  interest  may  appear."  Aft- 
er loss,  the  amount  due  on  the  policy  was 
adjusted,  and  later  this  suit  was  brought 

The  answer  alleged,  among  other  things, 
that  Sheip  &  Vandergrift  garnished  appel* 
lant  by  attachment  in  the  court  of  common 
pleas  of  Philadelphia;  that  said  court  had 
Jurisdiction  of  the  garnishment  proceedings, 
and  such  proceedings  were  still  pending, 
Sheip  &  Vandergrift  claiming  the  full  amount 
due  under  the  policy;    that  the  policy  waK 
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payable  to  Shelp  &  Vandergrift  as  their  In- 
terest might  appear,  and  respondent  was 
not  entitled  to  recover  on  the  policy  until 
the  right  of  Shelp  &  Vandergrift  to  the  pro- 
ceeds of  the  policy  had  been  determined, 
and  denies  collusion,  and  offers  to  pay  the 
money  Into  court  to  await  the  result  of  the 
controversy  between  respondent  and  Shelp 
&  Vandergrift. 

The  reply  denies  the  Jurisdiction  of  the 
Pennsylvania  court  In  the  garnishment  pro- 
ceedings, denies  that  respondent  is  Indebted 
to  Sheip  &  Vandergrift,  and  alleges  collu- 
sion between  these  and  appellant. 

On  the  trial  respondent  Introduced  the 
policy,  proof  of  loss,  and  the  statement  of 
the  adjuster.  Appellant  offered  a  transcript 
of  the  records  and  proceedings  of  the  -court 
of  common  pleas  No.  6  for  the  county  of 
Philadelphia,  Pa.,  which  showed  that  a  writ 
of  attachment  issued  out  of  that  court  on 
February  18,  1907,  against  respondent,  and 
that  the  sheriff  made  return,  among  other 
things,  that  he  "attached  as  within  com- 
manded 2—18—1907  at  1:48  o'clock  p.  m." 

There  was  no  service  upon  respondent. 
The  only  affidavit  shown  by  the  transcript 
was  one  sworn  to  February  10,  1907,  and 
attached  to  the  "plaintiff's  statement  of 
claim  and  cause  of  action,"  merely  verifying 
the  truth  of  the  allegations  thereof,  among 
which  allegations  Is  one  that  respondent  was 
a  resident  of  Missouri.  When  this  was 
filed  does  not  appear,  farther  than  that  it 
follows  entries  dated  February  20,  1907,  and 
precedes  others  dated  February  25,  1907. 
One  Wlntersteen  entered  his  appearance  for 
appellant  February  20,  1907.  No  Judgment 
or  other  proceedings  of  the  court,  as  such, 
were  certified.  Appellant  then  offered  in 
evidence  an  opinion  of  the  district  court  of 
Pennsylvania  to  show  the  Jurisdiction  of  the 
court  of  common  pleas. 

There  was  evidence  for  respondent  tending 
to  show  that  he  owed  Shelp  &  Vandergrift 
nothing,  and  that  they  were  heavily  indebt- 
ed to  him,  and  evidence  generally  In  support 
of  the  allegations  of  his  pleadings.  No  ob- 
jection for  defect  of  parties  was  taken. 

The  court  gave  Judgment  on  the  policy 
for  the  amount  at  which  the  loss  had  been 
fixed  by  the  adjustment,  and  denied  a  mo- 
tion to  stay  the  execution  until  the  determi- 
nation of  the  garnishment  proceedings  in 
Pennsylvania.  The  motion  mentioned  does 
not  appear  In  the  record.  . 

[11  Appellant  contends  that  the  trial  court 
erred  in  refusing  to  stay  the  execution  on 
the  Judgment  rendered  until  final  disposi- 
tion had  been  made  of  the  garnishment  pro- 
ceedings in  Pennsylvaiiia,  which,  it  Is  Insist- 
ed, are  shown  by  the  record  to  have  been 
pending  in  the  court  of  common  pleas  in  that 
state.  In  order  that  appellant  might  avail 
itself  of  any  defense  or  partial  defense  or 
secure  a  stay  of  execution  In  this  action,  on 
the  ground  of  the  pendency  of  garnishment 
proceedings  in  Pennsylvania  (C.,  B.  L  &  P. 


Ry.  Co.  V,  Sturm,  174  U.  S.  710,  19  Sup.  Ct. 
797,  43  L.  Ed.  1144;  Wyeth  Hardware  & 
Mfg.  Co.  V.  Lang  &  Co.,  127  Mo.  242,  29  S. 
W.  1010,  27  L.  R.  A.  651,  48  Am.  St  Rep. 
C26;  Rowland  v.  C,  R.  I.  &  P.  Ry.  Co.,  134 
Mo.  474,  36  S.  W.  29),  It  Is  obvious  that  it 
was  Incumbent  upon  it  to  prove  in  the  trial 
court  the  fact  of  the  pendency  of  such  pro- 
ceedings. This  requirement  appellant  at- 
tempted to  satisfy  by  offering  in  evidence  the 
record  of  the  Pennsylvania  common  pleas 
court  and  a  decision  of  the  district  court  of 
that  state.  We  do  not  think  the  proof  suf- 
ficient 

[21  Proceedings  by  attachment  and  gar- 
nishment In  attachment  were  unknown  to 
the  common  law,  and  "to  what  actions  the 
remedy  of  attachment  may  be  given  is  for 
the  Legislature  of  each  state  to  determine." 
Rothschild  V.  Knight,  184  U.  S.,  lot  dt 
341,  22  Sup.  Ct.  393,  46  L.  Ed.  673. 

[3]  The  statutes  of  Pennsylvania  were  nei- 
ther pleaded  nor  proved  In  this  case,  and 
the  courts  of  this  state  cannot  Judicially  no- 
tice the  statutes  of  a  sister  state  (Coleman 
V.  Luckslnger,  224  Mo.,  loc.  clt  14,  123  S. 
W.  441,  26  L.  R.  A.  [N.  S.l  934;  Gibson  v. 
RaUroad,  225  Mo.,  loc.  dt  483,  125  S.  W. 
453)  even  for  the  purposes  of  the  full  faith 
and  credit  clause  of  the  federal  Constitution. 
Chicago  &  Alton  R.  Co.  v.  Wiggins  Ferry 
Co.,  119  U.  S..  loc.  clt  622,  7  Sup,  Ct  398,  30 
L.  Ed.  619;  Id.,  73  Mo.  389,  39  Am.  Rep. 
619;  Hanley  v.  Donoghue,  116  U.  S.,  loc. 
clt  4,  6  Sup.  Ct  242,  29  L.  Ed.  635;  Lloyd 
V.  Matthews,  155  U.  S.,  loc.  clt  227,  16  Sup. 
Ct  70,  39  L.  Ed.  128.  The  cases  to  the  con- 
trary to  which  we  are  cited  are  disposed  of 
in  these  last-mentioned  decisions. 

[41  Nor  was  the  omission  to  plead  and 
prove  the  Pennsylvania  statutes  supplied  by 
offering  in  evidence  the  opinion  of  the  dis- 
trict court  Though  the  fact  be  Ignored  that 
the  action  of  the  trial  court  in  giving  Judg- 
ment as  It  did  amounted  to  the  exclusion 
from  the  evidence  of  the  opinion  of  the 
district  court  of  Pennsylvania  Ip  the  Datz 
Case,  and  to  that  extent  Is  fully  Justifiable, 
on  the  ground  that  the  record  discloses  noth- 
ing which  meets  the  objection  that  the  opin- 
ion as  offered  did  "not  purport  on  the  face 
thereof  to  be  the  decision  of  a  court  of  last 
resort  of  the  state  of  Pennsylvania,"  yet  the 
opinion  Itself  goes  no  further  than  to  hold 
that  a  foreign  Insurance  company  may  be 
garnished  in  the  courts  of  conunon  pleas  in 
Pennsylvania,  and  at  the  most  furnishes  a 
sort  of  secondary  evidence  (Charlotte  v. 
Chouteau,  26  Mo.,  loc.  dt.  473)  of  the  ex- 
istence of  the  remedy  of  attachment  and  gar- 
nishment in  the  state  named,  and  of  the 
Jurisdiction  generally  In  such  cases  of  the 
courts  mentioned.  The  opinion  does  not 
set  forth  the  procedure  in  such  cases,  the 
method  of  instituting  them,  nor  any  of  the 
statutory  provisions  with  which  we  are  here 
concerned.  But  It  is  asserted  that  under 
these   circimistances   we  must   assume  that 
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the  statutes  of  PennsylTanla  are  the  same 
as  our  own.  Whatever  difficulties  stand  in 
the  way  of  assuming  the  existence  in  an- 
other state  of  statutes  in  derogation  of  the 
common  law  need  not  be  discussed  here. 

[S]  Since  proceedings  by  attachment  are 
purely  statutory,  unless  some  assumption 
with  reference  to  the  attachment  statutes 
of  Pennsylvania  be  made,  appellant  is  left 
without  any  basis  for  its  assignment  of  er- 
ror, and,  if  we  assume  that  those  statutes 
are  like  our  own  (the  only  assumption  any- 
wise possible),  it  is  demonstrated  that  the 
trial  court  was  right  in  holding  that  the 
record  of  the  court  of  common  pleas  dis- 
closed a  lack  of  Jurisdiction.  The  transcript 
is  certified  to  be  a  full,  true,  and  complete 
record  of  all  the  proceedings  in  that  court, 
and  shows  on  its  face  that  no  affidavit  of 
attachment  was  filed  at  all,  and  that  the 
affidavit  in  verification  of  the  "statement  of 
claim  and  cause  of  action"  (the  only  affida- 
vit shown  to  have  been  ffied)  was  not  sworn 
to  or  filed  until  after  the  issuance  of  the 
writ  of  attachment  and  the  attempted  gar- 
nishment of  appellant  in  that  proceeding. 
Nor  does  it  contain  any  of  the  allegations  re- 
quired by  our  law.  Our  statute  (section 
2301,  R.  S.  1909)  erpressly  requires  the 
bond,  petition,  and  affidavit  for  attachment 
to  be  filed  before  the  issuance  of  the  writ  of 
attachment.  None  of  these  things  is  shown 
to  have  been  done.  Defective  affidavits  may 
bo  amended,  it  is  true  (Avery  v.  Good,  114 
Mo.  290,  21  S.  W.  815 ;  Burnett  v.  McCluey, 
92  Mo.  230,  4  S.  W.  677),  but  the  Issuance 
of  a  writ  of  attachment,  without  the  filing 
of  any  affidavit  for  attachment,  is  wholly 
unauthorized.  Drake  on  Attachments,  $  83 
et  seq.;  Waples  on  Attachment  and  Garnish- 
ment, I  157  et  seq.;  Wade  on  Attachment, 
vol.  I,  I  41;  Hargadine  v.  Van  Horn,  72  Mo. 
370;  Bank  v.  Garton,  40  Mo.  App.  113. 

[6]  No  service  upon  respondent  in  the 
garnishment  proceedings,  by  publication  or 
otherwise,  appears,  and  nothing  that  ap- 
pellant, the  garnishee,  might  do  could  vali- 
date the  proceedings  as  against  respondent. 
Fletcher  ▼.  Wear,  81  Mo.,  loc.  cit  531; 
Haley  v.  H.  &  St.  J.  Ry.,  80  Mo.  112. 

[7]  Further,  no  matter  whether  the  court 
of  common  pleas  is  or  is  not  a  court  of 
general  Jurisdiction,  its  Jurisdiction  in  at- 
tachment and  garnishment  proceedings,  they 
being  special  and  statutory,  is  not  supported 
by  the  presumptions  which  usually  attend  the 
acts  of  courts  of  general  Jurisdiction.  Drake 
on  Attachments,  |  85.  The  exemplified  rec- 
ord offered,  however,  not  only  falls  to  show 
Jurisdiction,  but  affirmatively  shows  the  lack 
of  it.  If  there  are  statutory  provisions  In 
force  in  Pennsylvania  different  from  ours  In 
any  of  the  respects  commented  upon,  appel- 
lant should  have  offered  them  In  evidence  on 
the  trial. 

The  condnsloiui  announced  dispose  of  all 


errors  assigned,  and  the  Judgment  mtist  b» 
affirmed. 

BROWN,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  0.,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


NORMAN  T.  CONNECTICUT  FIRE  INS.  CO, 

(Supreme  Court  of  Missouri.     Division  No.  !• 

Nov.  29,  1911.) 

Appeal  from  Circuit  Court,  Stoddard  (3onnty; 

J.  L.  Fort,  Judge. 

Action  by  W.  W.  Norman  against  the  Con- 
necticut Fire  Insurance  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Bates,  Harding,  Edgerton  &  Bates  and  Charles 
Diles,  for  appellant.  Jas.  F.  Green  and  N.  A. 
Mozley,  for  respondent. 

BLAIR,  C.  So  far  as  concerns  the  question 
determinative  of  this  case,  the  record  is  in  all 
respects  like  that  in  the  case  of  W.  W.  Norman 
v.  Pennsylvania  Fire  Insurance  Company,  141 
S.  W.  618,  and  the  oases  were  evidently  tried/ 
below,  as  they  were  heard  here,  together. 

For  the  reasons  given  in  the  opmion  in  the 
case  mentioned,  the  judgment  in  this  case  is  af- 
firmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court.    All  the  Judges  concur. 


FERGUSON  ▼.  ORCHARD  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  29,  1911.) 

AFPEAI,   AND    EiRBOB    ({  528*)  —  RECOBD  —  Re- 
TBIAL— ShOWINS    as    to    MOTION    FOB    NEW 

Trial. 

The  retrial  must  be  considered  to  have  been 
while  the  judgment  on  the  first  trial  was  in  full 
force  and  effect,  and  so  erroneous,  the  record 
proper  not  affirmatively  showing  the  seasonable 
filing  of  a  motion  for  new  trial  and  the  grant- 
ing thereof,  but  all  that  appears  as  to  a  motion 
for  new  trial  being  a  paper,  bearing  on  it  a  fil- 
ing mark,  attached  to  the  files  or  judgment  roll, 
and  purporting  to  be  such  a.  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2374-2388;  Dec.  Dig.  | 
528.»] 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sheppard,  Judge. 

Action  by  J.  T.  Ferguson  against  George  C. 
Orchard  and  another.  Judgment  for  defend- 
ants. Plaintiff  appeals.  Reversed  and  re- 
manded. 

The  appellant,  Ferguson,  instituted  this 
suit  In  the  circuit  court  of  Butler  county  In 
1899  to  cancel  a  certain  promissory  note  for 
the  sum  of  $C8,  and  deed  of  trust  given  to 
secure  the  same,  signed  by  him  and  payable 
to  the  respondent  Nlckey.  The  respondent 
Orchard  was  the  trustee  named  In  the  deed 
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of  trust  Thereafter,  on  June  28tb  of  the 
same  year,  a  trial  was  duly  bad  which  result- 
ed In  a  Judgment  and  decree  in  favor  of  the 
appellant,  canceling  the  note  and  deed  of 
trust  The  record  proper  and  the  motion 
doclcet  of  that  court  show  that  no  motion  for 
a  new  trial  was  ever  filed  by  the  defendants, 
or  that  any  such  motion  was  ever  overruled 
or  sustained.  More  accurately  speaking,  said 
record  proper  and  said  motion  docket  flo  not 
show  that  any  of  those  thtngs  were  done. 
Counsel  for  the  defendants,  the  respondents 
here,  sought  to  escape  the  Judgment  and  de- 
cree mentioned  by  introducing  in  evidence  a 
pajper  attached  to  the  files  In  the  case,  which 
was  In  words  and  figures,  as  follows:  "In 
the  Circuit  Court  of  Butler  County.  J.  T. 
Ferguson,  Plaintiff,  vs.  George  C  Orchard 
and  L.  F.  Nickey,  Defendants.  May  Term, 
A.  D.  1899.  Now  comes  the  defendants  and 
move  the  court  to  vacate  and  set  aside  the 
Judgment  heretofore  rendered,  to  wit  at  the 
present  term  of  this  court,  and  grant  a  new 
trial  therein,  for  the  following  reasons:  (1) 
The  court  erred  In  finding  and  rendering 
Judgment  for  the  plaintiff  on  the  pleadings 
in  the  said  cause.  (2)  The  court  erred  In 
finding  for  the  plaintiff  and  rendering  Judg- 
ment for  the  plaintiff  on  the  evidence  heard 
on  the  trial  of  the  said  cause.  (3)  On  the 
pleadings  and  the  evidence  heard  In  the 
said  cause  the  Judgment  should  have  been 
for  the  defendant  R.  F.  Scott  and  Ia  D. 
Groves,  Attorneys  for  Defendants."  Which 
paper  has  stamped  on  the  back  thereof  the 
following  words  and  figures:  "Filed  July  3. 
1899,  Ed.  L.  Ablngton,  Circuit  Clerk."  But 
as  before  stated,  there  is  no  record  of  the 
filing  of  a  motion  to  set  aside  the  Judgment 
above  mentioned,  or  to  grant  a  new  trial,  and 
there  is  no  record  entry  overruling  or  sus- 
taining such  a  motion. 

Nothing  more  was  seen  or  heard  ,of  the 
case  until  April  17,  1906,  some  seven  years 
afterward,  when  the  case  was  again  called 
to  the  court's  attention,  and  It  was  by  order 
of  the  court  continued  from  term  to  term 
to  the  (October  term,  1907,  when  a  second 
trial  was  had,  over  the  objections  and  pro- 
tests, properly  made  by  counsel  for  api>ellant 
which  resulted  in  a  decree,  this  time,  in  fa- 
vor of  the  respondents,  dismissing  the  appel- 
lant's bUI. 

From  this  latter  Judgment,  after  taking  the 
proper  intermediate  steps,  api)ellant  duly  ap- 
pealed the  cause  to  this  court 

The  errors  assigned  are  as  follows: 

"(5)  The  court  erred  In  attempting  to  try 
this  cause  ofter  a  final  decree  had  been  en- 
tered for  the  plaintiff  on  the  28tb  day  of 
June,  A.  D.  1899,  which  bad  not  been  ap- 
pealed from,  and  no  motion  for  a  new  trial 
had  been  filed  within  four  days  after  the  en- 
tering of  said  decree,  and  because  the  record 
doeo  not  show  that  any  motion  for  a  new 
trial  was  ever  sustained. 


"(6)  The  court  erred  In  requiring  plaintiff, 
over  his  objection,  to  try  this  case  again,  In 
view  of  the  facts  .stated  above. 

"(7)  The  court  erred  in  its  finding  of  facts. 

"(8)  The  court  erred  in  its  conclusions  of 
law.    •    •    • 

"(12)  The  court  erred  in  overruling  plaln- 
tlft's  motion  for  a  new  trial." 

David  W.  Hill,  for  appellant  E.  R.  Lentz, 
for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  The  record  proper  must  affirmative- 
ly show  that  a  motion  for  a  new  trial  was 
filed  within  four  days  after  the  rendition  of 
the  Judgment  or  decree  appealed  from;  also 
the  action  of  the  court  thereon.  Stark  v. 
Zehnder,  204  Mo.,  loc.  cit  449,  102  S.  W.  992. 
In  the  case  at  bar  It  is  conceded  that  the  rec- 
ord proper  disdoses  no  such  entries;  but 
counsel  for  respondents  seek  to  supply  those 
omissions  by  introducing  in  evidence  a  paper 
attached  to  the  files,  or  Judgment  roll,  pur- 
porting to  be  a  motion  for  a  new  trial,  but 
the  record  proper  does  not  show  that  it  was 
ever  filed;  however,  the  paper  itself  bears  on 
the  back  of  it  a  filing  mark  of  July  3,  1899. 
Clearly  that  does  not  meet  with  the  require- 
ments of  the  law. 

Upon  that  state  of  the  record,  the  Judg- 
ment of  the  court  rendered  June  28,  1899, 
was  in  full  force  and  effect;  and  while  so 
standing,  uniiupeached,  that  court  bad  no 
lawful  authority  to  retry  the  cause,  as  it 
did,  on  October  24,  1907. 

Its  conduct  in  that  regard  was  clearly  er- 
roneous, for  which  we  reverse  the  Judgment 
and  remand  the  cause.    All  concnr. 


MAPLEGRBEN    REALTY   CO.   v.    MISSIS- 
SIPPI VALLEY  TRUST  CO. 

(Supreme  Court  of  Missouri.     Nov.  27,  1911.) 

1.  Appeai.    and    Erbor   (§    894*)  — SoiT    in 
Equity— Tbial  Tte  Novo. 

An  equity  case  is  tried  de  novo  on  appeal 
and  the  evidence  must  be  brought  up  for  review 
or  the  decree  will  be  afSrmed  except  on  a  ques- 
tion involving  jurisdiction,  though  the  referee's 
report  in  the  record  contains  all  the  facts,  and 
there  is  an  admission  that  the  findini^s  are  cor- 
rect and  the  only  complaint  is  that  the  law  has 
been  misapplied. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
llrror,  Cent  Dig.  §§  3037-3044;    Dec.  Dig.  i 

fm.*] 

2.  Appeal  and  Error  (|  281*)— Motion  fob 
New  Triai/— Necessity. 

The  office  of  a  motion  for  new  trial  is  to 
formally  present  the  errors  complained  of  so 
as  to  give  the  trial  judge  opportunity  to  cor- 
rect any  errors,  and  to  preserve  the  errofs  for 
review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1050-1661;  Dec.  Dig.  | 
281.»] 

3.  Apteai,  and  Errob  (J  302*)— Motion  fob 
New  Trial— Scope. 

A  motion  for  new  trial  in  a  suit  in  equity 
filed  after  the  overruling  of  exceptions  to  the 


•For  other  cases  lee  same  topic  and  section  NUMBER  Id  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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referee's  reiwrt,  on  the  grounds  that  the  ver- 
dict is  against  the  evidence  and  the  law  as  de- 
clared by  the  referee  and  t^e  court;  that  the 
court  and  the  referee  erred  In  rulings  on  evi- 
dence; that  the  referee  and  court  erred  in  over^ 
ruling  a  demurrer  to  the  evidence ;  that  they 
erred  in  their  declarations  of  law,  and  that  the 
damages  assessed  b^  them  are  excessive — does 
not  apply  to  exceptions  to  the  referee's  report 
and  to  the  overrulin|  of  them,  and  the  court  on 
appeal  may  not  review  the  ruling  on  such  ex- 
ceptions. 

[Ed.  Note. — For  other,  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1744-1752;  Dec  Dig.  $ 
302.*] 

Valliant,  G.  J.,  and  Woodson,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Daniel  G.  Taylor,  Judge. 

Actions  by  the  Maplegreen  Realty  Com- 
pany against  the  Mississippi  Valley  Trust 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

E.  M.  Grossman,  H.  S.  Priest,  and  Jones, 
Jones,  Hocker  &  Davis,  for  appellant.  Kl- 
ueaiy  &  Kinealy,  for  respondent 

LAMM,  J.  Suit  in  equity  for  accounting; 
issues  Joined  by  answer  and  reply;  a  refer- 
ence below ;  a  report  by  the  referee ;  excep- 
tions by  defendant  overruled;  and  judgment 
for  plaintur  for  $8,494.86.  Defendant  ap- 
peals. 

There  Is  a  cross-appeal  by  plaintiff  from  a 
Jtidgment  in  favor  of  defendant  on  certain 
items.  Such  cross-appeal  has  been  briefed 
as  a  separate  appeal.  It  will  be  convenient 
to  preserve  that  method  of  consideration 
here.  Accordingly,  it  will  be  determined  In 
a  separate  opinion. 

The  bill  runs  on  the  tlieory  that  plaintiff 
owned  a  subdivision,  known  as  Greenwood, 
part  In  the  city  and  part  in  the  county  of 
St  Louis;  that  defendant  had  a  real  estate 
department,  and  plaintiff,  desirous  to  sell  its 
lots,  in  April,  1904,  appointed  defendant  Its 
agent  to  sell  and  receive  payment ;  that  de- 
fendant accepted  such  '  appointment,  and 
thereunder  sold  many  lots  and  collected 
much  money,  which  it  had  refused  on  de- 
mand to  account  for.  Relief  was  prayed 
that  defendant  be  required  to  furnish  a  state- 
ment and  account  of  all  such  money,  etc.; 
that  an  account  be  taken  between  plaintiff 
and  defendant ;  thfit  plaintiff  have  Judgment 
for  the  amount  so  found  due,  and  for  such 
further  relief  as. may  be  equitable  and  just 
An  amended  answer  was  accompanied  by  ex- 
hibits purporting  to  be  an  account  between 
defendant  and  plaintiff  on  lot  sales,  receipts, 
expenses,  expenditures,  and  payments.  The 
accounts  are  Intricate  and  long.  They 
would  but  comber  the  opinion  if  set  forth. 

Shortly  stated,  the  amended  answer  runs 
on  the  theory  that  defendant,  by  contract 
between  it  and  one  Syrett,  who  acted  for 
plaintiff  for  a  compensation  of  5  per  cent, 
on  sales  made  by  itself  (or  any  one  else)  of 
lots   in  said  Greenwood,  agreed  to  permit 


the  use  of  its  name  and  facQitles  to  adver- 
tise and  actively  aid  said  Syrett  (he  being 
the  sale  and  collecting  agent  and  manager  of 
plaintiff  and  sole  active  officer  In  charge  of 
Its  affairs)  to  sell  said  lots,  be,  Syrett,  to 
retain  management  and  control  of  such  sales 
as  plaintiff's  agent — said  arrangement  to 
last  for  one  year.  Collections  were  made  by 
Syrett  and  by  defendant  on  sales  during  that 
perlodf  and  expenses  incurred  by  defendant ; 
that  defendant  either  turned  over  to  Syrett 
as  agent  for  plaintiff  or  permitted  him  to 
retain  the  proceeds  of  lots,  It  thereby  ac- 
counting to  him  as  plaintiff's  secretary,  treas- 
urer, and  agent,  and  relieving  itself  from 
liability;  that  Syrett  (acting  with  the  ap- 
proval and  authority  of  plaintiff)  had  access 
to  defendant's  books,  knew  the  state  of  the 
accounts  by  dally  Inspection,  and  knew  the 
correctness  thereof,  and  was  the  only  officer 
of  plaintiff  with  whom  defendant  caine  in 
contact ;  that  Syrett  departed  from  St  Ixtuis 
about  February,  1005,  and  that  plaintiff  Is 
estopped  from  requiring  of  defendants  any 
further  accounting  of  disbursements  and  re- 
ceipts down  to  date  (said  account  being  ap- 
pended In  two  exhibits) ;  that  afterwards  de- 
fendant received  from  various  purchasers  of 
lots  payments  down  to  April  4,  1905  (shown 
by  another  exhibit) ;  that  certain  commis- 
sions were  due  and  expenditures  had  been 
made,  for  which  defendant  was  entitled  to 
credit  (the  Items  of  which  appear  In  another 
exhibit),  leaving  a  balance  due  defendant  of 
$930.36.  A  reply,  in  the  nature  of  surcharg- 
ing and  falsifying  said  accounts,  came  in, 
which  also  denied  new  matter.  It  seems 
Syrett  was  at  all  times  secretary  and  treas- 
urer of  plaintiff,  that  he  was  at  one  time  lot 
sales  agent  of  plaintiff,  and  was  actively  in 
control  of  its  business  affairs.  While  things 
were  in  this  fix,  defendant  also  employed 
him  la  that  branch  of  its  real  estate  depart- 
ment having  charge  of  sales  of  lots  in  cer- 
tain subdiylsions.  It  seems  that  at  the  time 
of  that  employment,  through  a  contract  made 
by  him,  defendant  became  the  agent  of  plain- 
tiff in  and  about  the  sale  of  lots  in  Green- 
wood and  in  making  collection  on  lot  sales; 
the  scope  of  the  agency  being  in  dispute  and 
the  scope  of  Syrett's  agency  for  both  his 
principals  being  also  in  dispute.  On  mutual 
contentions  arising  from  these  complicated, 
overlapping,  and  dual  relations,  the  suit  Is 
prosecuted  and  defended.  Syrett  received 
certain  moneys.  There  is  a  disagreement 
whether  be  received  them  as  plaintiff's  agent 
or  as  defendant's  agent.  Defendant  receiv- 
ed other  moneys,  and  asks  an  acquittance 
therefor  because  It  claims  they  came  actually 
or  potentially  Into  Syrett's  hands  as  secre- 
tary and  treasurer  of  plaintiff.  Syrett  kept 
or  supervised  defendant's  books  of  account 
concerning  its  transactions  In  Greenwood 
lots.  He  also  kept  plaintiff's  books.  Appar- 
ently be  served  two  masters,  was  unfaithful 
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to  both,  and  became  an  absconding  defaulter. 

The  question  is:  Where  shall  the  loss 
fall?  The  referee  submitted  to  the  chancel- 
lor the  evidence  taken  (we  infer  In  great 
volume),  together  with  his  report,  a  docu- 
ment of  128  pages  of  print,  which  includes 
his  findings  of  fact  and  conclusions  predicat- 
ed thereoq,  .covering  a  multitude  of  detail, 
viz.,  each  lot  sale,  the  purchaser  thereof,  the 
earnest  money,  and  subsequent  payments 
thereon,  the  expenditures  of  defendant,  a 
resume  of  the  pleadings,  the  referee's  view 
of  the  relationship  of  the  parties  litigant  to 
each  other  and  to  Syrett  during  the  life  of 
the  agency,  an  outline  of  the  plan  adopted 
in  lot  sales  for  receiving  payments,  making 
deeds,  and  bookkeeping  on  all  sides.  The 
fullness  and  perspicuity  of  his  report  be- 
speak for  him  the  praise  due  to  industry, 
pains,  and  learning.  To  that  report  when 
filed  many  written  exceptions  were  made  in 
due  time.  It  was  withdrawn  on  the  same 
day  and  refiled  on  the  next.  To  it  as  reflled 
an  array  of  exceptions  were  made,  first  and 
last,  over  a  hundred.  Those  exceptions  were 
heard  by  the  chancellor  and  overruled,  and 
Judgment  went  In  accordance  with  the  rec- 
ommendation and  finding  of  the  referee.  De- 
fendant duly  excepted  to  overruling  its  ex- 
ceptions. 

The  bill  of  exceptions  contained  the  fol- 
lowing :  "Inasmuch  as  appellant  accepts  the 
referee's  findings  of  fact,  it  feels  there  is  no 
occasion  for  abstracting  any  evidence  ex- 
cepting that  which  pertains  to  the  reason 
for  amending  its  answer  and  for  asking  for 
the  return  to  it  of  the  tender  theretofore 
made  and  for  a  Judgment  against  plaintiff." 
(Nota  bene :  The  testimony  pertaining  to  the 
amendment  of  the  answer  and  reasons  for 
asking  return  of  a  $200  tender  made  by  de- 
fendant to  cover  costs  accrued  and  ?77  ad- 
mitted to  be  due  on  the  state  of  accounts 
shown  by  the  exhibits  to  the  first  answer  is 
not  pertinent  to  the  merits  or  to  any  con- 
trolling issue  in  the  case,  hence  will  be  omit- 
ted.) 

The  motions  for  a  new  trial  and  in  arrest 
are  reproduced  ipsissimls  verbis. 

The  first  reads:  "Now  comes  the  above- 
named  defendant,  and  moves  the  court  to 
set  aside  the  verdict  rendered  and  the  judg- 
ment and  decree  entered  thereon  In  this  case, 
and  to  grant  it  a  new  trial  therein  for  the 
following  reasons :  (1)  The  verdict  is  against 
the  evidence.  (2)  The  verdict  is  against 
the  weight  of  evidence.  (3)  The  verdict  is 
against  the  law  under  the  evidence.  (4)  The 
verdict  is  against  the  law  as  declared  in  the 
declarations  of  law  given  by  the  referee.  (5) 
The  verdict  is  against  the  law  as  declared  in 
the  declarations  of  law  given  by  the  court. 
(6)  The  verdict  is  for  the  wrong  party.  (7) 
The  court  erred  in  admitting  incompetent, 
.irrelevant,  and  immaterial  evidence  offered 
by  the  plalntlflF.  (8)  The  referee  erred  in  ad- 
mitting Incompetent,  Irrelevant,  and  imma- 
terial evidence  offered  by  the  plaintiff.     (9) 


The  court  erred  In  excluding  competent,  rele- 
vant, and  material  evidence  offered  by  de- 
fendant. (10)  The  referee  erred  In  excluding 
competent,  relevant,  and  material  evidence 
offered  by  defendant  (11)  The  court  err- 
ed In  overruling  the  demurrer  to  the  evi- 
dence offered  at  the  close  of  the  plalntifTs 
case.  (12)  The  referee  erred  in  overruling 
the  demurrer  to  the  evidence  offered  at  the 
close  of  the  plaintiff's  case.  (13)  The  court 
erred  in  its  declarations  of  law.  (14)  The 
referee  erred  in  his  declarations  of  law.  (15) 
The  damages  assessed  by  the  court  are  ex- 
cessive. (16)  The  damages  assessed  by  the 
referee  are  excessive."  The  second  reads: 
"Now  comes  the  defendant  herein,  and  moves 
the  court  to  arrest  the  Judgment  in  this  cause 
for  the  reasons:  (1)  That  upon  the  record 
said  Judgment  is  erroneous.  (2)  That  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  defendant 
(3)  The  verdict  is  not  responsive  to  the  is- 
sues made  by  the  pleadings." 

Learned  counsel  for  defendant  argue  that 
the  conclusions  of  the  referee  were  wrong 
on  the  facts  found  by  him,  that  the  court 
erred  in  overruling  the  exceptions  to  his  re- 
port, and  in  entering  a  decree  in  accordance 
with  the  referee's  recommendation.  But  even 
at  first  glance  it  is  apparent  there  Is  a  se- 
rious question  confronting  us  in  limine,  viz. : 
On  the  record  here,  are  we  at  liberty  to  re- 
view the  findings  of  the  referee  or  the  rul- 
ings of  the  court  on  the  exceptions  to  those 
findings?  More  precisely  put,  if  the  chan- 
cellor erred  in  overruling  defendant's  excep- 
tions to  the  referee's  report  is  that  error 
(according  to  accepted  rules  of  practice)  here 
for  review,  absent  a  ground  In  the  motion  for 
a  new  trial,  directed  to  error  in  overruling 
such  exceptions?  To  that  question  we  ad- 
dress ourselves. 

[1]  (a)  The  rule  is  that  appellate  courts 
approach  the  facts  in  an  equity  case  by  al- 
lowing to  the  trial  chancellor  (in  this  case 
his  referee)  the  primary  advantage  of  a  per- 
sonal factor  or  equation,  viz.,  the  actual  use 
of  eye  and  ear  In  discerning  the  truth  of 
witnesses  (eye  and  ear  filling  a  prime  office 
in  that  regard),  and  in  stamping  testimony 
with  its  earned  and  deserved  percentage  of 
weight  and  credit.  The  upper  may  well  de- 
fer to  the  lower  court  in  that  particular. 
Subject  to  that  modification,  an  equity  case 
is  heard  de  novo  on  appeal.  Therefore,  if 
it  cannot  be  heard  de  novo  in  all  that  term 
implies — 1.  e.,  in  very  deed  and  truth — it 
should  not  be  heard  at  all  on  appeal.  Per- 
adventure,  to  do  nothing  is  wiser  than  to  do 
something  and  not  have  the  information,  the 
wherewithal,  to  do  right  A  clock  that 
stands  still  is  right  at  least  twice  a  day. 
A  clock  that  but  runs  lamely  may  never  tell 
the  truth.  Assuming  such  premises,  the  ac- 
cepted doctrine  has  come  to  be  in  this  Juris- 
diction that  we  will  not  reverse  a  decree 
merely  because  the  conclusion  of  the  chan- 
cellor on  facta  found  by  him  In  his  decree 
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seems  to  be  a  son  segultur.  Our  duty  on 
review  in  such  case  is  to  seek  equity  in  tbe 
liglit  of  all  the  evidence,  and  do  it  by  ren- 
dering to  every  man  his  due.  To  that  end 
the  evidence  must  be  brought  here  if  a  liti- 
fiant  seeks  to  disturb  the  decree  below  on 
any  question  short  of  Jurisdiction.  Pitts  v. 
Pitts,  201  Mo.,  loc.  cit  359,  100  S.  W.  1047 
ct  seq.,  and  cases  cited,  among  them,  Patter- 
son V.  Patterson,  200  Mo.  335,  08  S.  W.  613, 
which  deals  satisfactorily  with  the  philos- 
ophy of  the  thing.  The  mere  facts  found  by 
a  chancellor,  absent  the  testimony  on  which 
those  findings  stand  or  fall,  are  In  the  nature 
of  advice  to  this  court.  So  the  findings  of 
fact  by  a  Jury  are  advisory  to  the  under 
couit  in  an  equity  suit.  So  the  findings  of 
a  referee  are  of  the  same  character  and  fill 
the  same  office  below  and  here.  None  of 
them,  In  the  absence  of  the  testimony  (which 
latter  is  essential  matter  in  discerning  th^ 
Justice  of  a  cause),  would  warrant  onr  inter- 
ference with  the  decree  so  long  as  the  court 
had  Jurisdiction  of  the  person  and  subject- 
matter.  A  court  of  conscience  may,  indeed, 
speak  and  act,  but  it  must  bear  before  it 
does  either.  Now  to  "bear"  and  decide  the 
merits  of  a  case  in  equity,  without  the  testi- 
mony, is  a  solecism.  Accordingly,  in  this 
case,  when  defendant  elected  to  omit  the 
testimony  taken  by  the  referee  from  its  bill 
of  exceptions,  it  did  more  than  its  learned 
counsel  intended  to  do,  for  it  also  elected 
by  that  same  token  to  make  it  improper  for 
us  to  review  the  findings  of  the  referee  or 
suspend,  reverse,  or  alter  the  decree  based 
on  such  findings 

[2]  (b)  A  motion  for  a  new  trial  in  the 
system  now  in  vogue  fills  a  substantial  and 
useful  ofllce  in  administering  Justice  through 
the  courts.  Questions  are  suddenly  sprung 
on  a  trial  Judge  by  versatile  and  ingenious 
counsel  during  the  hotfoot  of  a  trial,  which 
he  perforce  must  decide  without  taking  time 
to  consider.  No  mortal  Judge  is  allowed  to 
be  so  Incomparably  recondite  and  ready  as 
to  know  all  the  law  all  the  time.  If  he 
know  all  the  law  some  of  the  time,  or  some 
of  the  law  all  the  time,  or  some  of  the  law 
some  of  the  time  (thereby  putting  himself 
outside  of  the  class  of  those  who  know  none 
of  the  law,  none  of  the  time),  he  rises  to  a 
permissible  high-water  mark  of  excellence. 
Accordingly  the  office  of  a  motion  for  a  new 
trial  is  to  gather  together  those  rulings  com- 
plained of  as  erroneous,  and  solemnly  and 
formally  present  them,  one  by  one,  in  black 
and  white  to  the  Judge,  in  order  that  he 
hare  a  last  chance  to  correct  bis  own  errors 
without  the  delay,  expense,  or  other  hard- 
ships of  an  appeal.  This  on  the  theory  that 
even  a  Judge  Is  entitled  to  a  last  chance — ^a 
locus  iKenitentiae.  Furthermore,  the  oflJce  of 
that  motion  has  come  to  be  to  preserve  and 
fix  errors  to  be  reviewed  in  the  record,  to 
mark  them  for  review,  by  another  ruling  on 
the  motion  itself,  on  which,  when  exception 
is  taken  and  preserved,  the  whole  matter  is 


brought  up  for  correction.  We  are  not  say- 
ing this  is  the  best  plan  that  might  be  de- 
vised. What  we  say  is  that  it  is  the  only 
plan  now  known  to  the  law,  and  to  which 
all  litigants  must  conform,  until  the  law  is 
changed  and  its  learning  on  that  head  is 
consigned,  to  the  dustheap.  Accordingly,  it 
Is  the  settled  doctrine  of  the  law  that  a  liti- 
gant heading  up  to  a  court  of  review,  on 
matter  of  mere  exception,  might  as  well  take 
no  step  at  all  as  to  omit  to  take  the  last 
and  vital  step  of  filing  a  motion  for  a  new 
trial,  or,  if  he  file  one,  not  to  file  a  good 
one.  In  framing' issues  here  or  below  the  law 
delighteth  in  reasonable  precision.  Accord- 
ingly, it  applies  the  maxims:  To  speak  In- 
sufficiently  is  the  same  as  to  say  nothing. 
(Idem  est  nihil  discere,  etc.)  Not  to  exist 
and  not  to  appear  are  the  same  thing.  (Idem 
est  non  esse  et  non  apparere.)  That  the  rec- 
ord should  appear  upon  which  the  determi- 
nation of  the  appeal  might  proceed  under- 
standingly,  we  have  set  forth  the  motions 
in  arrest  and  for  a  new  trial.  The  office 
of  a  motion  in  arrest  is  not  to  strike  at  mat- 
ter of  mere  exception.  That  is  the  office  of 
a  motion  for  a  new  trial.  In  the  present 
case  that  line  of  demarcation  is  preserved  by 
the  movent,  and,  as  the  matter  in  hand  per- 
tnins  to  exceptions,  we  may  put  to  one  side 
the  motion  in  arrest. 

[3]  Attending  to  the  motion  for  a  new  trial, 
it  would  be  a  most  strained  and  unnatural 
construction  on  its  language  to  find  therein 
any  reference  whatever  to  exceptions  to  the 
report  of  the  referee  or  any  complaint  based 
on  error  in  overruling  those  exceptions.  The 
language  of  that  motion  fell  from  learned 
attorneys.  They  must  be  held  to  use  words 
with  precision  and  mean  what  they  say — 
not  what  they  do  not  say.  When  they  use 
words  well  known  to  Jurisprudence  and  well 
understood  as  filling  certain  ofllces,  we  ~  are 
not  permitted  to  give  those  words  a  loose, 
colloquial  meaning,  but  define  them  secun- 
dum artem.  In  that  motion  they  deal  with 
"verdicts,"  the  admission  and  exclusion  of 
"evidence,"  "demurrers,"  "declarations  of 
law,"  and  "damages."  Each  of  these  terms 
have  a  well-defined  meaning  in  law.  They 
complain  therein  of  the  rulings  of  the  court 
and  referee  with  regard  to  those  matters, 
but  nowhere  do  they  complain  of  the  ruling 
of  the  court  upon  the  exceptions  to  the  ref- 
eree's report  It  matters  not  that  there  are 
no  "verdicts"  or  "declarations  of  law"  in 
equity  suits  and  none  here  that  we  can  find. 
Nor  are  there  any  "demurrers"  In  this  rec- 
ord. The  argument  runs  this  way :  As  there 
is  nothing  to  which  those  complaints  can 
apply,  therefore,  they  should  be  given  some 
vitality  and  held  to  apply  to  the  exceptions 
to  referee's  report  and  to  the  action  of  the 
court  In  overruling  them.  But  we  decline  to 
follow  the  lead  of  that  argument.  It  would  ^ 
lead  to  dangerous  and  unheard  of  results, 
and  play  havoc  with  all  certainty  and  preci- 
sion of  constructioDu     la  thia  condition  of 
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things,  although  counsel  may  not  have  In- 
tended to  waive  those  exceptions  or  waive 
their  complaint  of  the  court  in  overruling 
them,  yet  they  do  that  very  thing  by  preter- 
mitting aU  reference  thereto  in  the  motion 
for  a  new  trial.  We  have  so  lately  been 
over  this  matter  in  State  ex  rel.  Wayne 
County  V.  Woods,  234  Mo.  16,  136  S.  W.  337, 
that  farther  exposition  is  out  of  place. 
Other  authorities  wUl  appear  in  plalntlfC's 
brief,  which  the  inquiring  mind  may  consult. 
On  the  authority  of  the  Woods  Case,  we 
affirm  the  Judgment  on  defendant's  appeal. 

PER  CURIAM.  This  case  coming  into  banc 
and  being  reheard,  the  divisional  opinion  of- 
LAMM,  J.,  is  adopted.  All  concur,  except 
VALOANT,  0.  J.,  who  dissents  in  separate 
opinion  filed.  In  which  WOODSON,  J.,  Joins. 

VAU.IANT,  O.  J.  (dissenting).  This  case 
and  its  companion  case  have  been  disposed 
of  on  the  theory  ttiat  the  merits  could  not 
be  inquired  into  because  the  evidence  taken 
before  the  referee  is  not  preserved  in  the 
record  before  us,  and  because  it  is  not  as- 
signed for  error  in  the  motions  for  new  trials 
that  the  court  erred  in  overruling  the  ex- 
ceptions to  the  referee's  report  In  so  ruling 
this  court,  in  my  opinion,  has  overlooked  a 
very  important  fact;  that  is,  that  on  the 
face  of  the  record  before  us  the  facts,  as 
found  by  the  referee,  are  admitted  by  both 
parties  to  be  true,  and  therefore  it  is  only 
a  question  of  law  whether  the  right  judg- 
ment has  been  applied  to  those  facts.  This 
is  not  like  the  cases  referred  to  in  the  major- 
ity opinion,  which  hold  tliat  in  an  equity 
ease,  where  the  appellant  complains  that  the 
facts  found  by  the  chancellor  do  not  Justify 
the  Judgment  rendered,  it  is  incumbent  on 
the  appellant  to  bring  up  all  the  evidence 
in  the  case,  because,  although  the  facts  found 
by  the  chancellor  might  not  Justify  the  judg- 
ment, yet  there  may  be  other  facts  in  the 
case,  which  the  evidence  would  disclose,  that 
would  Justify  it.  Therefore  the  respondent 
is  ^titled  to  have  all  the  evidence  brought 
up  and  considered  by  this  court  before  the 
Judgment  of  the  trial  court  is  reversed. 

But  here  we  have  a  case  in  which  both 
sides  agree  that  the  findings  of  facts  by  the 
referee  are  correct,  and  that  the  only  ques- 
tion is  as  to  his  conclusions  of  the  law  ap- 
plicable to  those  facts.  It  is  the  same  in  ef- 
fect as  if  the  case  were  submitted  for  Judg- 
ment on  an  agreed  statement  of  facts  or 
on  a  special  verdict.  The  referee's  report 
is  l>efore  ns  containing  all  the  facts,  and 
there  is  an  affirmattve  admission  in  both 
cases  that  the  findings  are  correct,  and  the 
only  complaint  is  that  the  law  has  been 
misapplied.  The  case  was  referred  to  the 
referree  to  try  all  the  issues  and  find  the 
facts  and  report  his  findings  to  the  court 
together  with  the  evidence.  It  is  necessary 
that  the  evidence  should  be  submitted  to  the 
trial  court  along  with  the  report  to  enable 
141  8.W.— 40 


I  it  to  Judge  as  to  the  correctness  of  the  find- 
{ ings,  and,  if  either  party  is  dissatisfied  with 
!  the  rulings  of  the  trial  court  as  to  those 
I  findings,  be  may  appeal,  and,  if  it  is  an 
1  equity  case,  he  may  bring  up  the  evidence 
!  and  let  the  appellate  court  decide  whether 
I  the  evidence  Justifies  the  findings ;  but,  when 
I  both  sides  agree  that  the  findings  are  cor- 
I  rect,  it  leaves  nothing  for  the  appellate 
court  to  decide  except  a  question  of  law. 

It  is  argued  for  the  Maplegreen  Company 
that  the  admission  of  the  correctness  of  the 
findings  of  the  referee  is  applicable  to  the 
appeal  of  that  party  but  not  to  the  appeal 
of  the  other.  That,  in  my  Judgment,  is  a 
very  slender  technicality,  even  if  it  were 
correct  in  fact,  but  I  do  not  think  it  is  cor- 
rect in  fact.  We  are  not  dealing  with  two 
cases,  but  with  cross-appeals  in  one  case, 
and  to  apply  the  admission  to  one  and  re- 
fuse to  apply  it  to  the  other,  and  so  refuse 
to  look  into  the  merits  of  the  case  seems 
to  me  to  be  a  sacrifice  of  the  merits  to  a 
mere  technicality. 


MAPI/EX3REBN    REALTY    CO.   ▼.    MISSIS- 
SIPPI VALLBT  TRUST  CO. 
(Supreme  Court  of  Missouri.    Nov.  27,  1»11.) 

In  Banc.  Appeal  from  St.  Louis  Circuit 
Court ;    Daniel  G.  Taylor,  Judge. 

Action  by  the  Maplegreen  Realty  Company 
against  the  Alississippi  Valley  Trust  Company. 
From  a  judgment  granting  insufficient  relief, 
plaintiff  appeals.    Affirmed. 

Kinealy  &  Klnealy,  for  appellant.  B.  M. 
Grossman,  H.  S.  Priest,  and  Jones,  Jones, 
Hocker  &  Davis,  for  respondent 

LAMM,  J.  This  is  a  cross-appeal  by  plaintlfF 
in  a  case  between  the  same  parties  (141  S.  W. 
621),  just  decided,  and  not  yet  officially  report- 
ed. Quod  Tide.  The  pleadings,  issues,  ana  in- 
cidents are  the  same,  with  this  exception: 
When  the  referee's  report  came  in  accompanied 
by  the  evidence,  his  finding  was  in  favor  of 
defendant  on  sundry  items,  viz^  on  the  Wil- 
liamson lot  purchase,  $360;  on  iJwyer's,  $490; 
on  Hobb's,  $300:  on  Wards',  $390;  on  Zorn's, 

fiZl ;  on  Morris  ,  $300;  on  Ketterer's,  $55;  on 
om's,  $62 ;  on  Anderson's,  $100;  on  McDon- 
ald's, $294;  on  Berry's,  $270;  on  Weigman's, 
$350;    aggregating  between  $3,000  and  $4,000. 

Plaintiff  filed  44  exceptions  to  the  referee's 
report  and  findings,  among  others,  the  finding 
pertaining  to  the  lot  sales  just  mentioned.  Its 
exceptions  were  overruled,  and  it  saved  an  ex- 
ception to  that  action  of  the  chancellor.  The 
report  of  the  referee  was  then  confirmed,  and 
judgment  followed  accordingly.  Thereat  plain- 
tiff filed  its  motion  for  a  new  trial  wherein  it 
called  attention  to  its  claim  of  error  in  over- 
ruling its  exceptions  to  the  referee's  report.  Its 
motion  for  a  new  trial  was  overruled,  and  on 
due  steps  this  appeal  followed.  Its  bill  of  ex- 
ceptions contained  the  following  recital:  "The 
evidence  taken  before  the  referee  is  omitted,  be- 
cause the  plaintiff,  for  the  purposes  of  this  ap- 
peal, accepts  the  referee's  finding  as  to  the 
facts." 

The  report  of  the  referee  is  sufficiently  indi- 
cated in  the  opinion  in  the  former  case.  In 
that  case  we  ruled  we  would  not  consider  the 
merits  of  a  case  in  equity,  where  the  testimony 
is  not  brought  up.  There  is  no  testimony  here, 
and  that  fact  precludes  our  rehearing  of  the 
merits.    Maplegreen  Realty  Co.,  Respondent,  v. 
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Mississippi  Valley  Trust  Co.,  Appellant,  141 
S.  W.  Wl,  handed  down  this  delivery,  and  not 
yet  officially  reported;  Pitts  v.  Pitts,  201  Mo. 
356,  100  S.  W.  1047:  Guinan  v.  DonneU,  201 
Mo.  173,  98  S.  W.  478;  Patterson  v.  Patter- 
son, 200  Mo.  335,  98  S.  W.  613;  State  ex  rel. 
V.  Jarrott,  183  Mo.  204,  81  S.  W.  876;  rule  7 
of  this  court  (73  S.  W.  v). 

There  are  no  material  questions  raised  by 
plaintiFs  exceptions  to  the  referee's  report 
which  do  not  turn  on  the  probative  force  of 
the  testimony.  The  findings  or  conclusions  of 
fact  by  the  referee  are  here,  but  the  testimony, 
as  said,  upon  which  he  based  those  findings  is 
not.  Therefore  there  is  nothing  here  but  a 
duty  to  afiSrm.  That  duty  we  perform  by  orders 
ing  affirmance.  Let  the  judgment  be  affirmed 
on  appellant's  appeal. 

Coming  into  banc,  the  divisional  opinion  of 
LAMM,  J.,  is  adopted  on  a  rehearing  therein. 
All  concur,  except  VALiilANT,  C.  J.,  who 
dissents  in  a  separate  opinion  filed  in  which 
WOODSON,  J.,  concurs  in  result. 


INSURANCE  CO.  OP  NORTH  AMERICA  et 
al.  V.  CULLEN  et  al. 

(Supreme   Court  of  Missouri,  Division  No.  1. 
Nov.  29.  1911.) 

IKJUNCTION    (§    26*)— StriTS    AT    LAW— RIGHT 

TO  Relief. 

Suit  does  not  lie  to  enjoin  several  actions 
at  law  on  several  fire  policies  issued  inde- 
pendently of  each  other,  each  covering  the  same 
property,  brought  by  assignees  of  the  policies, 
which  restricted  each  insurer's  liability  to  an 
amount  to  be  proi>ortioned  according  to  the  re- 
lation of  the  amount  of  the  policy  to  the  amount 
of  all  the  insurance,  to  have  the  policies  can- 
celed for  fraud  by  insured  after  the  fire,  or  to 
apportion  any  liability  among  the  several  In- 
surers, on  the  theory  that  insurers  will  be  em- 
barrassed in  their  defenses  of  frand  in  the  ac- 
tions at  law,  or  that  mnltiplicity  of  suits  will 
be  prevented. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  24-49,  54-61 ;    Dec.  Dig.  f  26.*] 

Appeal  from  Circuit  C!oart,  Audrain  Ooun< 
ty;  Jas.  D.  Barnett,  Judge. 

Action  by  the  Insurance  Company  of  North 
America  and  others  against  P.  H.  CuUen 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

The  plaintiffs  and  appellants  are  10  Are 
insurance  companies  named  in  the  petition 
as  follows:  Insurance  Company  of  North 
America  of  Philadelphia,  Allemannla  Insur- 
ance Company  of  Pittsburg,  American  Insur- 
ance Company  of  Boston,  Firemen's  Insur- 
ance Company  of  Newark,  N.  J.,  German 
American  Insurance  Company  of  New  York, 
Insurance  Company  of  the  State  of  IlllDois, 
Michigan  Fire  &  Marine  Insurance  Company 
of  Detroit,  Pennsylvania  Fire  Insurance 
Company  of  Philadelphia,  Phoenix  Insurance 
Company  of  Hartford,  Conn.,  and  Royal  In- 
surance Company  of  Liverpool,  England. 
The  defendants  are  P.  H.  Cullen,  O.  H.  Av- 
ery, E.  B.  Woolfolk,  T.  T.  Fauntleroy,  Shep- 
herd Barclay,  and  S.  J.  Rosenthal. 

The  statements  of  the  petition,  so  far  as 
they  are  necessary  to  the  consideration  of 


the  questions  presented  for  decision  In  this 
case,  are  substantially  as  follows:  That  the 
10  plaintiffs,  together  with  the  Phcenix  Town 
Mutual  Fire  Insurance  Company  of  St  Lou- 
is, Mo.,  during  the  month  of  April,  1906,  Is- 
sued to  one  S.  J.  Rosenthal  their  several  poli- 
cies to  the  aggregate  amount  of  $11,500,  in- 
suring him  against  loss  or  damage  by  fire  to 
an  amount  not  exceeding  the  amounts  named 
In  their  several  policies,  upon  his  stock  ol 
furnishing  goods,  notions,  clothing,  shoes, 
hats,  caps,  and  other  merchandise,  while  lo- 
cated and  contained  in  the  brick  building  sit- 
uated at  2137  Franklin  avenue  in  the  city  of 
St.  Louis,  and  that  on  the  9th  day  of  May, 
1905,  a  fire  occurred  In  said  premises  where- 
by a  portion  of  the  property  was  partially  de- 
stroyed. On  or  about  the  19th  day  of  the 
same  month  Rosenthal  met  the  representa- 
tives of  each  of  the  Insurance  companies  at 
the  scene  of  the  fire  and  demanded  paymoit 
from  each  of  them  to  the  full  amount  of  its 
policy.  Thereupon  the  companies  demanded 
of  Rosenthal  that  he  make  proofs  of  his  loss 
according  to  the  terms  of  the  policies.  He 
promised  to  furnish  such  proofs,  but  after- 
wards neglected  and  refused  to  do  so,  and 
about  the  22d  day  of  June,  1905,  assigned 
the  said  policies  by  indorsement  in  writing 
as  follows:  The  policies  of  the  Insurance 
Company  of  the  state  of  Illinois,  the  Phoenix 
Town  Mutual,  and  the  Royal  Insurance  Com- 
pany of  Liverpool,  England,  to  the  defendant 
O.  H.  Avery;  the  policies  of  the  AUemannIa 
Insurance  Company,  the  Michigan  Fire  & 
Marine  Insurance  Company,  and  Phoenix  In- 
surance Company,  to  the  defendant  E.  B. 
Woolfolk;  and  on  August  1,  1905,  assigned 
by  similar  indorsement  the  policies  of  the 
American  Insurance  Company,  the  Firemen's 
Insurance  Company,  the  €rerman  American 
Insurance  Company,  the  Insurance  Company 
of  North  America,  and  the  Pennsylvania  Fire- 
insurance  Company  to  the  defendant  P.  H. 
Cullen.  On  the  9th  day  of  August,  1905,  Cul- 
len brought  his  five  separate  actions  at  law 
In  the  circuit  court  of  Audrain  county  against 
the  several  insurers  in  the  policies  assigned 
to  him ;  on  the  10th  day  of  the  same  month 
Woolfolk  brought  his  three  separate  actions 
at  law  in  the  circuit  court  of  Lincoln  coun- 
ty, on  the  policies  so  assigned  to  him;  and 
on  the  same  day  Avery  brought  his  three 
separate  actions  at  law  In  the  circuit  court 
of  Lincoln  county  on  the  policies  so  assign- 
ed to  him.  All  of  said  suits  are  still  pend- 
ing, and  the  defendants  have  filed  substan- 
tially Identical  answers  in  each.  Each  of  the 
said  policies  of  Insurance  contains,  among 
other,  the  following  conditions: 

"Reduced  Rate  Agreement,  Eighty  Per 
Cent.  In  consideration  of  the  reduced  rate 
of  premium  charged  for  this  policy,  It  Is 
hereby  mutually  understood  and  agreed  that 
this  company  shall,  in  case  of  loss  or  dam- 
age, be  liable  for  such  portion  only  of  the- 
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loss  or  damage  as  the  amount  Insured  by 
this  policy  shall  bear  to  eighty  (80)  per  cent 
of  the  actual  cash  value  of  the  property  cov- 
ered by  this  policy  at  the  time  of  fire.  Pro- 
vided, however,  that  if  the  whole  insurance 
shall  be  greater  than  eighty  (80)  per  cent  of 
the  value  of  the  property  covered,  this  com- 
pany shall  not  be  liable  for  a  greater  por- 
tion of  the  loss  or  damage  than  the  amount 
insured  by  this  policy  bears  to  the  whole  in- 
surance covering  the  property  at  the  time  of 
fire." 

"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the  loss 
or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value,  with 
proper  deductioiiB  for  depreciation,  however 
caused,  and  shall  in  no  event  exceed  what  it 
would  then  coat  the  insured  to  repair  or  re- 
place the  same  with  material  of  like  kind 
and  quality;  said  ascertainment  or  estimate 
shall  be  made  by  the  insured  and  this  com- 
pany, or,  If  they  differ,  then  by  appraisers, 
as  hereinafter  provided;  and,  the  amount  of 
loss  or  damage  having  been  thus  determin- 
ed, the  sum  for  which  this  company  is  liable 
pursuant  to  this  policy  'shall  be  payable  six- 
ty days  after  due  notice,  ascertainment,  es- 
timate and  satisfactory  proof  of  the  loss 
have  been  received  by  this  company  in  ac- 
cordance with  the  terms  of  this  policy." 

"This  entire  policy  shall  be  void  if  the  in- 
sored  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or 
the  subject  thereof ;  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated 
herein ;  or  in  the  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  mat- 
ter relating  to  this  Insurance  or  the  subject 
thereof,  whether  before  or  after  a  loss." 

"If  fire  occur,  the  Insured  shall  give  im- 
mediate notice  of  any  loss  thereby,  in  writ- 
ing, to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate 
the  damaged  and  undamaged  personal  prop- 
erty, put  it  in  the  best  possible  order,  make 
a  complete  inventory  of  the  same,  stating  the 
quality  and  cost  of  each  article  and  the 
amount  claimed  thereon;  and  within  sixty 
days  after  the  fire,  unless  such  time  is  ex- 
tended, in  writing,  by  this  company,  shall 
render  a  statement  to  this  company,  signed 
and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the 
time  and  origin  of  the  fire;  the  interest  of 
the  insured  and  of  all  others  in  the  property, 
the  cash  value  of  each  Item  thereof  and  the 
amount  of  loss  thereon;  all  encumbrances 
thereon ;  all  insurance,  whether  valid  or  not, 
covering  any  of  said  property;  and  a  copy 
of  all  the  descriptions  and  schedules  in  all 
policies;  any  changes  in  the  title,  use,  oc- 
cupation, locatioi),  possession,  or  exposures 
of  said  property  since  the  issuing  of  this  poli- 
cy; whom  and  for  what  purpose  any  build- 
ing herein  described  and  the  several  parts 


thereof  were  occupied  at  the  time  of  the 
fire." 

"The  insured,  as  often  as  requested,  shall 
exhibit  to  any  person  designated  by  this  com- 
pany aU  that  remains  of  any  property  here- 
in described,  and  submit  to  examinations 
under  oath,  by  any  person  named  by  this 
company,  and  subscribe  the  same;  and,  as 
often  as  required,  shall  produce  for  exam- 
ination aU  books  of  account,  bills,  invoices, 
and  other  vouchers,  or  certified  copies  there- 
of, if  originals  be  lost,  at  such  reasonable 
place  as  may  be  designated  by  this  company 
or  its  representatives,  and  shall  permit  ex- 
tracts and  copies  thereof  to  be  made.  In  the 
event  of  disagreement  as  to  the  amount  of 
the  loss  the  same  shall,  as  above  provided, 
be  ascertained  by  two  competent  and  disin- 
terested appraisers,  the  Insured  and  this 
company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  dis- 
interested umpire;  the  appraisers  together 
shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage, 
and,  falling  to  agree,  shall  submit  their  dif- 
ferences to  the  umpire;  and  the  award  in 
writing  of  any  two  shall  determine  the 
amount  of  such  loss;  the  parties  thereto 
shall  pay  the  appraiser  respectively  selected 
by  them  and.  shall  bear  equally  the  expense 
of  the  appraisal  and  umpire." 

"This  company  shall  not  be  liable  under 
this  policy  for  a  greater  proportion  of  any 
loss  on  the  described  property,  or  for  loss 
by  and  expense  of  removal  from  premises 
endangered  by  fire,  than  the  amount  here- 
by insured  shall  bear  to  the  whole  insurance, 
whether  valid  or  not,  or  by  solvent  or  in- 
solvent insurers,  covering  such  property,  and 
the  extent  of  the  application  of  the  insurance 
under  this  policy  or  of  the  contribution  to 
be  made  by  this  company  In  case  of  loss; 
may  be  provided  for  by  agreement  or  con- 
dition written  hereon  or  attached  or  ap- 
pended hereto." 

"No  suit  or  action  on  this  policy,  for  the 
recovery  of  any  claim,  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  unless  commenc- 
ed within  twelve  months  next  after  the  fire. 
Wherever,  in  tills  policy,  the  word  'insured' . 
occurs,  it  shall  be  held  to  include  the  legal 
representatives  of  the  insured,  and  wherever 
the  word  'loss'  occurs,  it  shall  be  deemed  the 
equivalent  of  'loss  or  damage.'" 

The  petition  further  states  in  substance 
that,  if  the  plaintlfTs  and  the  Town  Mutual 
Insurance  Company  are  liable  upon  said  pol- 
icies to  the  assignees,  which  they  deny,  they 
are  each  liable  for  a  portion  only  of  said 
loss  to  be  ascertained  according  to  the  terms 
and  conditions  of  said  policies  above  quoted, 
and  that  In  order  to  do  Justice  "between  said 
companies,"  and  carry  out  the  provisions  of 
the  contract,  it  is  necessary  that  the  amount 
of  the  loss,  the  amount  of  insurance  main- 
tained,  the  per  cent  that  soch  Insurance 
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bears  to  tbe  value  of  the  property  insured, 
the  oinount,  if  any,  that  the  assured  is  lia- 
ble to  contribute  as  a  eoinsurer  by  the 
terms  of  conditions,  should  all  be  ascertained 
and  fixed,  and  the  loss  apportioned  between 
each  of  the  insurers  and  the  insured  in  ac- 
cordance with  the  terms  of  the  policies. 
"That,  by  virtue  of  the  policies,  each  insur- 
er is  interested  in  the  liability  of  the  other 
and  the  liability  of  the  assured  as  a  coin- 
surer.  That  if  these  several  matters  are  to 
be  ascertained  in  eleven  different  suits  at 
law  by  different  Juries  through  different 
trials,  in  one  case  one  set  of  values  might  be 
fixed,  in  another,  another  set  of  values  might 
be  fixed,  and  in  this  way  one  insurance 
company  might  be  called  upon  to  pay  its 
proportion  in  one  case  upon  a  different  ra- 
tio than  might  be  fixed  In  each  of  the  other 
cases  of  the  other  insurers ;  so  that,  Instead 
of  the  insurers,  if  liable  at  all,  paying  in 
accordance  with  their  covenants,  they  would 
pay  In  accordance  with  the  discordant  find- 
ings of  Juries  in  separate  trials,  and  per- 
haps in  separate  tribunals  and  Jurisdictions. 
That  tills  presents  a  case  for  the  ascertain- 
ment of  whether  any  liability  at  all  exists, 
and,  if  there  shall  be  any,  then  for  making 
apportionment  of  the  contribution  which 
each  insurer,  including  the  assured  as  a  co- 
insurer,  should  bear  of  tbe  common  loss. 
That  this  can  only  be  done  in  a  court  of 
equity,  where  matters  of  apportionment  and 
contribution  are  cognizable.  And  that  the 
several  common-law  actions  against  the  sev- 
eral insurance  companies  should  be  enjoined, 
and  the  whole  matter  settled  in  one  suit  on 
the  equity  side  of  the  court" 

The  petition  then  alleges  fraud  and  false 
swearing  committed  by  Rosenthal  since  the 
fire,  with  reference  to  the  amount  of  the 
loss,  the  disposition  of  the  property  remain- 
ing and  the  amount  of  the  salvage,  and  the 
suppression  and  destruction  of  inventories, 
schedules,  and  other  information  thereof,  all 
of  which,  it  is  allied,  constitute  fraud  with- 
in tbe  terms  of  the  policies  so  that  each  and 
all  become  null  and  void  by  reason  there- 
of. That  the  petitioners  are  informed  and 
believe  that  the  defendants  Fauntleroy  and 
Barclay  have  already  claimed  some  Interest 
.  under  the  assignment  of  the  policies.  The 
prayer  for  relief  Is  for  injunction  to  prevent 
the  prosecution  of  the  suits  pending  in  Au- 
drain and  Lincoln  counties;  that,  if  any  of 
the  petitioners  shall  be  held  liable  in  any 
amount  on  the  policies,  the  liability  be  de< 
creed  to  be  one  calling  for  contribution  and 
apportionment  on  tbe  part  of  each  petition- 
er, together  with  tbe  Phoenix  Town  Mutual 
Insurance  Company,  in  the  proportion  pro- 
vided in  the  policies,  including  the  liability 
of  Rosenthal,  as  a  eoinsurer;  that  an  ac- 
counting be  had  as  to  the  loss,  and  the 
amount  for  which  each  petitioner  may  be 
liable  to  plaintiffs  in  the  actions  at  law,  to- 
gether with  the  salvage,  the  amount  of  in- 
surance, including  liability  of  Rosenthal  as  a 


eoinsurer;  that  the  policies  be  set  aside 
and  decreed  null  and  void;  that  the  plain- 
tiffs in  said  actions  at  law  shall  not  be  en- 
titled to  recover  anything  for  the  reasons 
set  forth  In  the  petition,  and  especially  for 
tbe  failure  of  Rosenthal  to  furnish  proofs 
of  loss  as  required  by  the  terms  of  the  poli- 
cies, and  for  general  relief. 

To  tbe  petition  the  defendants  filed  their 
general  and  special  demurrer  on  the  grounds: 
"(1)  That  the  petition  does  not  state  facts 
sufllcient  to  constitute  cause  of  action.  (2) 
That  several  causes  of  action  have  been  im- 
properly united.  (3)  Tliat  the  court  has  no 
Jurisdiction  over  the  person  of  any  of  said 
defendants.  (4)  That  said  court  has  no  Ju- 
risdiction over  the  subject  of  this  action, 
(o)  That  there  is  a  defect  of  parties  plain- 
tiff, inasmuch  as  the  Phoenix  Town  Mutual 
(Insurance  Company)  of  St  Louis  is  not 
party  plaintiff  or  defendant"  This  demur- 
rer was  sustained  by  the  court,  and,  the 
plaintiffs  declining  to  plead  further,  it  gave 
final  Judgment  for  the  defendants.  There- 
upon the  plaintiffs  in  due  time  filed  their  mo- 
tion In  arrest  of  Judgment  which  was  over- 
ruled by  the  court  and  in  due  time  the 
cause  was  regularly  appealed  to  this  court 
Exceptions  were  saved  by  plaintiffs  to  tbe 
orders  of  the  court  sustaining  the  demurrer 
and  overruling  tbe  motion  in  arrest  of  Judg- 
ment by  bill  of  exceptions  filed  in  due  time. 
The  question  presented  In  this  court  is 
whether  or  not  the  trial  court  erred  In  sus- 
taining the  defendants'  demurrer. 

George  Robertson  and  Charles  B.  Ober- 
meyer,  for  appellants.  Avery  &  Woolfolk 
and  Barclay,  Fauntleroy  &  Cullen,  for  re- 
spondents. 

BROWN,  a  (after  stating  the  facts  as 
above).  Each  of  the  10  plaintiff  insurance 
companies  and  the  Town  Mutual  has  a  sep- 
arate policy  of  insurance  upon  the  same 
property  Issued  to  Rosenthal,  tbe  owner. 
Each  policy  contains  a  provision  that  the 
insurer  shall  not  be  liable  under  it  for  a 
greater  proportion  of  any  loss  than  the 
amount  insured  by  it  bears  to  the  whole 
amount  of  insurance  on  the  properly,  wheth- 
er valid  or  not  Tbe  property  having  been 
injured  or  destroyed  by  fire,  tbe  assignees 
of  all  these  policies  severally  brought  sep- 
arate actions  at  law  on  each  of  the  policies, 
in  the  circuit  courts  of  Lincoln  and  Audrain 
counties.  The  10  plaintiffs  (the  Town  Mu- 
tual Company  and  its  policy  being  omitted) 
thereupon  brought  this  suit  to  enjoin  the  ac- 
tions at  law,  to  have  the  policies  canceled 
on  account  of  frauds  alleged  to  have  been 
committed  by  Rosenthal  after  the  fire,  and 
which  by  the  terms  of  each  policy  rendered 
it  null  and  void,  to  ascertain  whether  any 
liability  exists  with  respect  to  said  poUdea, 
and,  if  there  should  be  any,  to  make  a  com- 
mon apportionment  and  to  determine  the 
contribution  which  each  insurer  should  make 
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toward  the  common  loss,'  and  to  decree  that 
the  plaintiffs  should  not  be  entitled  to  re- 
cover anything  for  the  reasons  set  forth 
and  particularly  for  the  reason  that  Rosen- 
thal did  not  furnish  the  insurers  with  proofs 
of  loss.  A  demurrer  baring  been  sustained 
to  the  petition,  the  question  is  directly  pre- 
sented whether  there  is  anything  in  the  facts 
of  this  case  to  require  or  authorize  the  cir- 
cuit court,  in  the  exercise  of  its  equitable 
Jurisdiction,  to  forbid  the  trial  of  these  ac- 
tions at  law  by  a  Jury,  according  to  the  course 
of  the  common  law,  and  to  compel  the  de- 
fendants to  submit  themselves  to  a  trial  by 
the  Judges,  according  to  the  practice  of 
courts  of  equity.  The  case  is  an  important 
one,  because,  if  we  may  be  permitted  to 
adopt  the  language  of  the  United  States 
Circuit  Court  of  Appeals  of  this  circuit  in  a 
similar  case  (Mechanics'  Ins.  Co.  r.  Hoover, 
173  Fed.  888,  890,  97  C.  C.  A.  400,  402) :  "If 
the  bill  in  this  case  states  a  cause  of  action 
cognizable  in  equity,  it  is  plain  that  the  days 
of  Jury  trial  in  Insurance  litigation  are 
numbered,  as  there  are  extremely  few  in- 
surance losses  not  covered  by  at  least  two 
or  more  policies  in  different  insurance  com- 
panies. In  view  of  the  great  number  of  ac- 
tions to  recover  losses  ui>on  policies  of  in- 
surance heretofore  triable  at  law,  any  de- 
cision which  would  strike  down  this  Juris- 
diction and  transfer  the  whole  litigation  to 
courts  of  equity  ought  to  be  founded  upon 
the  soundest  reason  and  declared  only  after 
careful  consideration."  It  is  sought  by  the 
appellants  to  found  the  equity  Jurisdiction 
which  they  invoke  in '  their  petition  upon 
two  grounds :  (1)  That  the  case  involves  the 
issue  of  fraud,  of  which  courts  of  equity 
have  Jurisdiction  coocurrently  with  the  courte 
of  law.  (2)  That  in  the  exercise  of  equity 
Jurisdiction  in  the  form  in  which  It  Is  here 
Invoked,  a  multiplicity  of  suits  will  be  avoid- 
ed, and  full  Justice  will  be  done  between  the 
several  plaintllts  by  protecting  aguiust  such 
inequalities  as  may  be  expected  to  occur  In 
the  verdicts  of  different  Juries  upon  the 
same  facts. 

1.  It  is  not  claimed  that  the  fraud  charg- 
ed in  the  petition  would  not  constitute  a  full 
and  complete  legal  defense  to  the  actions 
upon  the  several  policies;  in  fact,  the  peti- 
tion states  that  it  has  rendered  the  policies 
null  and  void.  One  of  the  grounds  upon 
which  equitable  interposition  Is  asked  Is  that 
suits  have  already  been  brought  in  the  courts 
of  this  state  on  them  all.  These  courts  have 
already  acquired  Jurisdiction  of  every  ques- 
tion involved  in  these  cases,  and  it  is  sought, 
by  this  proceeding,  to  enjoin  them  from  ex- 
ercising it.  There  is  no  longer  any  excuse 
for  fear  on  the  part  of  these  plaintiffs,  or 
any  of  them,  that  prosecution  will  be  with- 
held until  the  defense  will  be  embarrassed 
from  loss  of  testimony  or  otherwise;  but  a 
clear  case  is  presented  In  which  the  defend- 
ants In  the  suits  at  law  are  attempting  to 


transfer  to  an  equitable  forum,  the  trial  of 
issues  of  which  Jurisdiction  has  already  been 
acquired  at  law. 

Home  Insurance  Company  v.  Stanchfield  et 
al.,  1  mil.  424,  12  Fed.  Cas.  449,  was  a  case 
of  this  character  in  which  the  complainant 
sought  by  bill  in  equity  to  secure  the  can- 
cellation of  a  fire  policy  after  an  action  had 
accrued  under  It,  on  the  ground  that  it  had 
been  obtained  by  fraud.  In  sustaining  a 
general  demurrer  to  the  bill,  Judge  Dillon 
stated,  among  others,  the  following  reasons 
for  the  action  of  the  court:  "(1)  The  com- 
pany has  a  full  and  complete  defense  at  law 
to  the  suit  upon  the  policy,  and  no  reason 
is  shown  why  a  resort  to  equity  is  either 
necessary,  expedient,  or  proper.  (2)  The  ac- 
tion at  law  on  the  policy  must  (as  we  have 
seen)  be  brought  in  a  short,  limited  time 
after  loss.  In  the  present  case  only  about 
seven  months  remain  to  the  assured,  and 
the  bill  alleges  that  be  is  about  to  bring  suit. 
The  purpose  of  the  present  bill  Is  therefore 
manifest,  viz.,  to  force  the  assured  to  litigate 
in  equity  instead  of  at  law,  thereby  depriv- 
ing the  party  of  the  right  to  a  trial  by  Jury." 
Mr.  Justice  Miller,  concurring,  observed:  "I 
am  entirely  satisfied  with  the  opinion  pre- 
pared by  the  circuit  Judge,  both  with  the 
result  and  the  course  of  argument  by  which 
that  result  is  attained.  I  think  the  turning 
points  of  the  case  are  that  the  loss  had  oc- 
curred before  the  bill  was  filed,  and  that  by 
reason  of  the  limitation  In  the  policy  as  to 
the  time  of  bringing  suit,  and  the  allegation 
that  the  defendants  were  threatening  to  sue 
at  law,  there  is  no  danger  of  Indefinite  de- 
lay, nor  is  there  any  other  circumstance  al- 
leged warranting  resort  to  equity." 

There  is  no  reason  why  the  same  rule 
should  not  be  applied  to  policies  of  fire  in- 
surance as  to  life  insurance,  and  this  point 
has  become  too  well  settled  to  admit  of  con- 
troversy in  cases  involving  the  class  of  con- 
tracts last  mentioned.  Cable  v.  U.  S.  Ins. 
Co.,  191  U.  S,  288,  24  Sup.  Ct.  74,  48  L.  Ed. 
188;  Phoenix  Life  Ins.  Co.  v.  Bailey,  13  Wall. 
616,  20  L.  Ed.  501;  Schuermanu  v.  Union 
Central  Life  Ins.  Co.,  165  Mo.  641,  65  S.  W. 
723.  In  the  last  case  cited  this  court  said: 
"The  defense  of  fraud,  as  set  up  in  this 
case  against  a  legnl  demand,  before  as  after 
the  enactment  of  [Rev.  St.  1899]  section  7S90, 
presented  an  Issue  that  was  properly  triable 
by  Jury,  and  the  trial  court  did  appellant  no 
wrong  In  so  ruling." 

2.  Assuming,  then,  that  the  fraud  and 
false  statements  charged  in  the  petition  con- 
stitute no  ground  for  equitable  Interference 
with  the  actions  at  law  now  pending  ui}on 
the  policies,  it  becomes  necessary  to  consider 
whether  the  Jurisdiction  may  be  invoked  in 
this  case  for  the  purpose  of  preventing  a 
multiplicity  of  suits,  or  of  adjusting  differ- 
ences between  the  plaintiffs  themselves.  We 
will,  for  the  purposes  of  this  decision,  ig- 
nore the  fact  that  under  the  allegations  of 
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the  petition,  U  such  dlfferenceB  exist,  the 
Phoenix  Town  Mutual  Company  Is  equally 
Interested  with  the  plaintiffs,  and  such  an 
adjustment  In  this  case  would  be  Impossible 
without  Its  presence  either  as  a  plaintiff  or 
defendant;  Its  absence  being  unexplained. 
For  anything  that  appears,  the  situation, 
after  suqh  an  adjustment  as  Is  aslied  by  the 
plaintiffs,  would  be  the  same  In  kind,  if  not 
In  degree,  as  that  which  exists  now.  After 
the  liability  of  the  10  plaintiffs  had  been 
ascertained  by  the  court,  the  Town  Mutual 
would  still  be  at  the  mercy  of  a  Jury  and 
might  secure  a  verdict  so  small  that  plain- 
tiffs would  be  humiliated  by  its  success  or 
might  suffer  a  verdict  so  large  that  it  would 
wish  that  it  had  cast  its  lot  with  its  as- 
sociates. 

It  is  plain  that  the  plaintiffs  have  no  com- 
mon Interest  in  these  contracts.  They  were 
made  at  different  times,  without  consultation 
between  the  companies,  and  without  the  in- 
tention that  any  right  or  liability  should  ex- 
ist between  themselves.  It  is  true  that  in 
each  iK>Iicy  the  liability  Is  limited  by  the 
amount  of  Insurance  upon  the  property ;  but 
even  this  provision  refers  to  no  other  in- 
surer, but  simply  to  the  amount  of  such  in- 
surance as  an  element  in  determining  the 
amount  of  liability  upon  the  particular  i>oll- 
cy.  It  is  not  claimed  that,  should  one  of 
these  plaintiffs  pay  the  full  amount  of  his 
policy  and  another  but  10  per  cent,  of  his, 
there  would  be  any  contribution  or  adjust- 
ment called  for  between  the  two.  In  fact, 
upon  the  face  of  the  policy  this  feature  is 
emphasized'  by  the  provision  that  In  deter- 
mining the  amount  for  which  the  Insurer 
shall  be  liable  the  nominal  and  not  the  ef- 
fective amount  of  the  insurance  shall  be 
taken  Into  consideration.  It  counts  the  same 
whether  valid  or  invalid,  and  whether  the 
insurers  are  solvent  or  Insolvent.  It  is  only 
operative  between  the  parties  to  the  policy 
and  creates  no  different  relation  than  would 
exist  were  it  provided,  without  mentioning 
other  Insurance,  that  the  insurer  should  pay 
one-eighth  or  one-tenth  or  any  other  frac- 
tional part  of  the  entire  loss.  It  Is  used 
here,  not  for  the  purpose  of  settlement  of 
any  controversy,  or  difference,  or  relation  be- 
tween the  plaintiffs.  It  can  serve  but  two 
purposes  as  to  them:  (1)  To  enable  them,  by 
clubbing  together  In  one  suit,  to  reduce  the 
cost  to  each  of  resisting  payment  of  the  loss; 
(2)  to  avoid  a  trial  by  Jury.  In  the  first  of 
these  the  defendant  can  have  no  direct  in- 
terest It  is  a  matter  purely  between  the 
parties  to  the  combination,  and  the  govern- 
mental agency  upon  which  they  have  called 
for  assistance;  tn  the 'second,  the  real  ques- 
tion is  whether  there  Is  anything  in  this 
case  that  places  the  defendants  outside  the 
pale  of  the  constitutional  guaranty  of  the 
right  of  trial  by  jury. 

The  claim  that  the  plaintiffs  are  entitled. 


to  a  trial  in  equity  to  prevent  a  mnlttpUdtr 
of  suits  is  also  without  merit  There  ip  no 
ground  stated  for  fear  that  any  one  of  them 
will  be  sued  more  than  once,  and  it  Is  this 
one  suit  against  each  of  tliem  on  its  con- 
tract of  insurance  that  they  have  sought  to 
combine  to  avoid.  As  we  have  seen,  under 
these  contracts  it  Is  not  the  concern  of  any 
one  of  them  how  many  times  the  others 
are  sued,  and  the  defendants  have  not  called 
upon  them  for  assistance  to  prevent  a  mul- 
tiplicity of  suits  by  them.  We  cannot  more 
clearly  express  our  opinion  upon  this  ques- 
tion than  by  using  the  language  of  the  Unit- 
ed States  Circuit  Court  of  Appeals  of  this 
circuit  in  Mechanics'  Ins.  CSo.  v.  Hoover, 
supra.  It  said:  "But  it  is  also  urged  that 
complainants  have  a  right  to  file  this  bill  In 
equity  in  order  to  have  a  multiplicity  of 
suits.  The  phrase  'multiplicity  of  suits,'  fn 
connection  with  the  jurisdiction  of  courts  of 
equity,  has  often  been  carelessly  used,  but 
it  seems,  never  more  so  than  in  this  pro- 
ceeding. E>ach  of  these  complataants  were 
sued  by  the  Distilling  Company  at  law.  In 
order  to  save  the  Distilling  Company  from 
prosecuting  19  different  suits  at  law,  com- 
plainants urge  that  they  may  bring  this  ac- 
tion in  equity.  There  are  two  reasons  why 
the  rule  in  regard  to  saving  a  multiplicity 
of  suits  as  applied  to  matters  of  equity  Ju- 
risdiction may  not  be  invoked  in  this  pro- 
ceeding: First  There  can  be  no  claim  that 
any  complainant  Is  saved  from  a  multiplicity 
of  suits  by  the  maintenance  of  this  action  in 
equity.  The  Distilling  Company  Is  not  in 
court  asking  it  to  take  Jurisdiction  of  its 
suits  against  the  insurance  companies  in  or- 
der to  save  it,  the  Distilling  Company,  from 
a  multiplicity  of  suits  against  it  or  by  it 
It  does  not  rest  with  the  complainants  to 
urge  as  a  foundation  for  their  suit  that  the 
defendant,  the  Distilling  Company,  may 
thereby  be  saved  a  multiplicity  of  suits. 
Equitable  Life  Assurance  Society  of  Unit- 
ed States,  Petitioner,  v.  Brown,  213  U.  S.  25, 
29  Sup.  Ct.  404,  53  L.  Ed.  682.  Second.  The 
complainants,  in  our  opinion,  present  no 
cause  of  action,  either  legal  or  equitable, 
against  the  Distilling  Company  by  the  alle- 
gations of  their  bUl.  The  prevention  of  a 
luultipliclty  of  suits  is  not  considered  by  it- 
self alone,  an  Independent  source  of  Jurisdic- 
tion in  equity,  in  such  a  sense  that  it  can 
create  a  cause  of  action  where  none  had  ever 
existed."  Upon  another  point  which  has 
been  suggested  by  the  plaintiffs  In  this  suit 
the  same  court  in  the  same  opinion  says: 
"If  the  particular  and  special  duty  of  Juries 
to  pass  upon  property  values  in  matters  at 
law  may  be  taken  away  and  given  to  a  chan- 
cellor, merely  because  different  Juries  may 
render  different  verdicts  upon  like  or  similar 
facts,  then  trial  by  Jury  in  civil  actions  no 
longer  exists." 
That  case  has  been  cited  and  approved. 
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with  an  Interesting  citation  of  authorities, 
In  Scruggs  &  Echols  v.  American  Cen.  Ins. 
Co..  176  Fed.  224,  100  G.  C.  A.  142,  and  is 
also  followed  in  Smith  v.  Ins.  Go.  (C.  G.)  178 
Fed.  610.  The  law  as  now  administered  in 
the  federal  courts  seems  to  be  settled  by 
these  cases.  We  have  carefully  read  the  au- 
thorities dted  by  appellants  and  have  seen 
nothing  to  shake  us  in  the  views  we  have 
expressed. 

For  the  reasons  stated  the  Judgment  of 
the  drcuit  court  is  affirmed. 

Ba[jAIR,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  Ch  is  adopted  as  the  opinion  of  the 
court. 


BROWN  et  aL  ▼.  BROWN  et  aL 

(Supreme  Court   of  Missouri,  DlTision  No.  1. 

Not.  29,  1911.) 

1.  Deeds  (I  ai»)— Invalidity— Mentai.  Ca- 
pacity—Etidence. 

In  an  action  to  set  aside  a  deed,  evidence 
held  insufficient  to  show  coercion  or  undue  in- 
fluence, or  that  the  grantor  was  mentally  inca- 
pable of  executing  the  same. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §S  638-640 ;    Dec.  Dig.  S  211.*] 

2.  Deeds    (i    106*)  —  Pbesdmptions  —  Fidtj- 

CIABY  REXATION. 

Where   the  grantee  in  a   deed   occupied  a 
fiduciary  relation  toward  the  grantor,  a  rebut- 
table presumption  of  undue  influence  is  raised. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  587-593 ;   Dec  Dig.  i  196.*1 

Appeal  from  Circuit  Court,  Randolph  Cotm- 
ty;   E.  W.  Hinton,  Special  Judge. 

Action  by  James  G.  Brown  and  others 
against  John  W.  Brown  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

B.  R.  Dysart,  J.  H.  Whitecotton,  and  Wll- 
lard  P.  Oave,  for  appellants.  Hammett  A 
Howard,  for  respondents. 

GRAVES,  P.  J.  Benjamin  Brown  died  on 
May  27,  1884,  leaving  surviving  him  his  wid- 
ow, Rachel  Catherine  Brown,  his  children, 
James  O.,  John  W.,  Sam  B.  Brown,  Jan- 
alrla  I.  Stokes,  Millie  K.  Oaines,  and  his 
grandchildren,  Ben  and  Cooper  Sims  and 
Catherine  Haines,  children  of  a  deceased 
daughter.  In  his  lifetime  Benjamin  Brown 
pwned  In  fee  200  acres  of  land  in  Randolph 
county.  He  and  his  wife  as  tenants  by  the 
entirety  owned  327  acres  more  adjoining, 
and  this  last-mentioned  tract  is  the  one  in- 
volved in  this  suit.  Prior  to  the  death  of 
Benjamin  Brown,  all  of  his  children  bad 
married  and  moved  to  their  own  homes,  with 
the  exception  of  John  and  Sam,  the  two 
youngest  boys.  In  about  three  years  after 
the  death  of  the  father  the  son  Sam  married 
and  moved  away.     During  the  first  three 


years  succeeding  the  death  of  the  ftither, 
Sam  and  John  purchased  the  interests  of 
the  other  heirs  in  and  to  the  200-acre  tract 
above  mentioned.  The  interests  of  the  sev- 
eral heirs  were  fixed  by  the  will  of  Benja- 
min Brown.  On  the  20th  day  of  March, 
1887,  Rachel  Catherine  Brown  conveyed  the 
home  place  of  327  acres  to  defendant  John 
W.  Brown,  retaining  to  herself  a  life  estate 
therein.  At  about  the  same  time  John  W. 
Brown  conveyed  to  Sam  B.  Brown  all  his 
interest  in  the  200-acre  tract  The  widow, 
Rachel  Catherine  Brown,  likewise  at  the 
same  time  made  a  deed  to  Sam  B.  covering 
the  200-acre  tract  Under  the  will  of  the 
husband  she  had  a  life  estate  in  this  tract. 
The  estate  of  Benjamin  Brown,  although  not 
done  promptly,  was  finally  administered  up- 
on by  the  widow  as  executrix  under  the  will. 
After  John  W.  moved  from  the  farm,  the 
widow  remained  there  some  two  or  three 
years,  and  then  moved  to  a  nearby  town, 
where  she  boarded  for  five  years  and  until 
the  date  of  her  death  in  1908. 

The  plaintiffs,  who  are  the  heirs  of  Rachel 
Catherine  Brown,  before  mentioned,  with 
the  exception  of  John  and  Sam,  who  are  de- 
fendants, by  bill  In  eqnlty  seek  to  have  the 
deed  of  March  21,  1887,  conveying  the  home 
place  to  John,  set  aside  and  canceled  and 
also  ask  that  the  said  John  be  required  to 
account  for  the  rents  and  profits  of  the 
land  from  and  after  the  death  of  their 
mother.  The  grounds  upon  which  the  bill 
seeks  the  cancellation  of  this  deed  are  (1) 
mental  incapacity;  (2)  false  and  fraudulent 
representations;  (3)  undue  Infiuence;  and  (4) 
coercion.  The  pleader  in  the  bill  clusters 
around  these  grounds  a  mass  of  supposed 
facts,  stating  them  in  detail,  but  the  gist 
of  .the  bill  is  covered  as  above  stated.  John 
Brown  answered  denying  all  material  allega- 
tions of  the  bill.  Sam  Brown  did  not  an- 
swer. Trial  in  the  circuit  court  resulted  in 
a  finding  of  the  Issues  for  the  defendants 
and  the  dismissal  of  plaintiffs'  bill.  After 
the  filing  and  overruling  of  motion  for  new 
trial,  plaintiffs  duly  perfected  their  appeal 
to  this  court  The  only  assignment  of  error 
urged  is  that  the  court  erred  in  deciding  the 
issues  in  favor  of  the  defendants  and  In  dis- 
missing plaintiffs'  bill  in  equity. 

[1]  1.  It  Is  urged  that  the  grantor  was 
mentally  Incapacitated  to  make  the  deed  in 
question.  The  plaintiffs'  evidence  upon  this 
question  tended  to  show  that  in  1881  the 
grantor  in  this  deed,  Mrs.  Brown,  suffered 
from  a  paralytic  stroke,  and  was  thereafter 
physically  and  mentally  weak.  This  evi- 
dence, with  but  slight  exceptions,  comes 
from  plaintiffs  alone.  Their  testimony  is 
quite  damaging  upon  all  the  grounds  stated. 
In  many  instances  it  is  so  strong  as  would 
excite  suspicion  as  to  its  verity.  By  the 
plalntifCs  Mrs.  Brown  is  made  a  nervous 
wreck  after  this  alleged  stroke  of  paralysis. 
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On  the  otber  hand,  however,  her  neighbors 
and  friends  of  many  years  standing  were 
called.  Her  several  attending  physicians 
were  called,  and  none  ot  them  observed  any 
evidence  of  a  paralytic  stroke.  The  over- 
whelming evidence  Is  that  whilst  physically 
Mrs.  Brown  was  not  what  might  be  called 
a  robust  woman,  but,  on  the  contrary,  was 
rather  fraU,  yet  she  was  a  woman  possessed 
of  a  sound  business  mind,  and  rather  inclin- 
ed to  hold  out  to  the  last  for  her  views  of 
a  situation.  Upon  the  question  of  mental 
capacity,  the  chancellor  nisi  could  not  have 
done  otherwise  than  find  as  he  did.  He  was, 
under  the  evidence,  forced  to  find  that  she 
was  possessed  of  full  mental  capacity  at  the 
making  of  this  deed. 

[2]  2.  Upon  the  question  of  coercion,  the 
testimony  is,  to  say  the  least,  conflicting. 
Defendants  testify  positively  that  there  was 
none,  and  plaintiffs  testify  to  some  circum- 
stances which  might  be  said  indicated  that 
there  was  such  action  upon  the  part  of  the  de- 
fendants. In  this,  too,  their  testimony  would 
appear  to  be  largely  overdrawn.  The  whole 
family  seemed  to  be  possessed  of  some  tem- 
per, and  plaintiffs  appear  much  overwrought 
in  their  demeanor  upon  the  witness  stand. 
None  of  them  visited  their  mother  after  the 
year  1887.  About  that  time  an  Inventory 
was  taken  ot  the  father's  estate  by  the 
mother,  and  the  plaintiffs  openly  charged  the 
mother  with  making  a  false  Inventory.  The 
father  had  by  his  will  cut  out  the  grandchil- 
dren, for  the  reason,  as  stated  in  a  codicil 
to  the  will,  that  he  had  given  their  moth- 
er all  of  his  estate  that  he  Intended  to  go 
to  her.  The  plaintiffs  insisted  on  their  moth- 
er Ignoring  the  will,  and  dividing  the  estate 
between  them  all  equally.  It  would  seem 
that  at  least  part  of  the  plaintiffs  were  of 
the  impression  that  the  whole  527  acres  of 
land  belonged  to  the  estate,  but  on  the  tak- 
ing 0^  the  belated  inventory  the  real  situa- 
tion was  discovered.  This  seemed  to  be  a 
source  of  irritation.  The  chancellor  nisi 
conld  observe  the  wi,tnesses  much  better 
than  we,  and  we  would  be  loath  to  disturb 
his  finding,  even  apon  evenly  balanced  tes- 
timony. We  are  not  prepared  to  say  that 
upon  the  question  of  actual  coercion  the  tes- 
timony is  evenly  balanced.  On  the  contrary, 
we  think  not.  The  conduct  of  their  mother 
afterward  does  not  bear  out  such  an  Idea. 
For  at  least  seven  years  prior  to  her  death 
she  lived  to  herself.  She  boarded  in  reputa- 
ble families,  and,  had  she  been  forced  to 
make  a  deed,  she  could  easily  have  taken 
steps  to  have  had  it  annulled.  Instead  of 
doing  80,  she  rented  her  farm  year  after 
year  for  ?500  per  year,  and  several  times 
told  the  tenant  that  the  farm  belonged  to 
John  W.  at  her  death,  and  that  the  tenant 
should  consult  him  as  to  how  the  farm 
should  be  worked.  This  and  many  other 
circumstances  In  the  record  do  not  bespeak 
coercion.  Defendants  contend  that  plaintiffs 
so  harassed  their  mother  about  selling  the 


farm  and  dividing  the  proceeds  that  she 
finally  concluded  that  it  was  best  to  do  as 
she  did  do  for  her  own  good.  They  say  that 
what  was  done  was  done  upon  the  initiation 
of  the  mother;  that  the  mother  suggested 
that.  If  John  W.  would  deed  his  Interest  in 
the  200-acre  tract  to  Sam  B.,  she  Would 
make  John  W.  a  deed  to  the  827  acres,  re- 
serving to  herself  a  life  estate  for  her 
own  Independent  support  and  maintenance 
But,  be  that  as  it  may,  for  the  point  now 
under  consideration  it  must  be  said  that  the 
evidence  is  ample  to  sustain  the  finding  of 
the  lower  court  upon  the'  question  of  co- 
ercion. And  what  is  said  of  this  ground 
may  with  equal  propriety  be  said  of  the  al- 
leged false  representations.  There  is  even 
less  basis  in  the  record  for  that  charge. 

3.  Nor  was  there  error  upon  the  part  of 
the  trial  court  in  finding  that  the  deed  in 
question  was  not  the  result  of  undue  in- 
fiuence  exercised  over  the  mind  of  the  gran- 
tor by  the  defendants  or  either  of  them. 
The  evidence  is  not  as  clear  as  It  might  be 
as  to  the  business  relations  between  the 
mother  and  the  two  defendants  whilst  they 
were  running  the  farm  during  the  three 
years  that  intervened  between  the  death  of 
the  husband  and  the  making  of  the  deed  in> 
volved  in  this  suit 

We  shall  discuss  the  case  upon  the  the- 
ory that  a  fiduciary  relation  is  shown  by  the 
testimony,  and  thus  obviate  a  review  of  the 
fragmentary  evidence  bearing  upon  that 
question.  Such  fiduciary  relation  only  raises 
the  presumption  of  undue  Infiuence. 

This  presumption  can  be  rebutted  by  the 
evidence,  including  the  facts  and  circum- 
stances in  evidence.  We  are  cited  by  the 
plaintiff  to  the  cases  of  Cadwallader  v. 
West,  48  Mo.  483,  Martin  v.  Baker,  135  Ma 
495,  36  S.  W.  369,  and  Dlngman  et  al.  v. 
Itomlne,  141  Mo.  466,  42  S.  W.  1087.  We  are 
familiar  with  the  doctrines  announced  lu 
those  cases.  In  fact,  the  writer  was  of 
counsel  in  the  latter  case.  These  cases  an- 
nounce the  general  rule  of  law  In  this  as 
well  as  other  jurisdictions  upon  the  ques- 
tion of  fiduciary  relations,  but,  as  said  above, 
we  shall  not  only  recognize  the  rule,  but 
shall  conclude  that  there  was  such  a  rela- 
tion in  this  case.  We  then  have  left  the 
question  whether  the  evidence  for  the  de- 
fendants was  such  as  to  overcome  the  case 
made  by  the  plaintiffs.  Including  the  pre- 
sumption. Presumptions  as  to  facts  always 
take  flight  upon  the  appearance  of  the  facts 
themselves. 

Was  the  chancellor  nisi,  Hon.  E.  W. 
Hinton,  sitting  specially  In  this  case^  josti- 
fied  in  his  conclusions  of  facts  as  to  the 
nonexistence  of  undue  Influence?  We  think 
so.  First,  the  great  weight  of  proof  shows 
(1)  that  the  grantor  was  of  sound  mind;  (2) 
that  she  was  a  strong-willed  woman;  and 
(3)  that  she  was  well  treated  by  the  two 
boys  who  remained  with  her  for  some  years, 
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and  ntterly  Ignored  by  the  plaintiffs.  It  is 
true  tbat  plaintiffs  say  that  they  did  not 
visit  their  mother  becaufw  of  thit  unseonly 
and  harsh  conduct  of  the  two  younger  broth- 
ers, but  this  story  Is  not  plausible  when  we 
consider  that  the  latter  seven  or  eight  years 
of  her  life  the  mother  lived  alone,'  and  yet 
they  visited  her  not.  It  is  clear  from  the  evi- 
dence that  these  parties  were  estranged,  and 
it  is  as  likely  due  to  the  conduct  of  the 
plaintiffs  as  to  any  other  cause.  They  ac- 
cused her  of  making  a  false  appraisement  of 
their  father's  estate.  They  urged  her  to  not 
accept  the  will  as  made  by  the  father,  and, 
after  the  sale  of  the  father's  property  in  the 
course  of  the  administration  of  his  estate, 
they  made  no  attempt  to  visit  the  mother, 
even  though  they  knew  she  was  away  from 
defendants,  and  according  to  their  testimony 
weak  both  physically  and  mentally. 

Under  the  law,  the  land  in  question  was 
the  mother's.  She  had  a  right  to  do  with 
it  as  she  pleased.  It  is  more  than  probable 
under  the  facts  that  she  had  been  well  treat- 
ed by  the  younger  boys  and  felt  closer  to 
them.  Good  treatment  from  a  son  toward 
an  old  mother  is  not  an  Influence  which  the 
law  condemns.  But,  going  further,  the  acts 
of  undue  influence  are  denied  and  the  cir- 
cumstances seem  to  rebut  them.  First,  the 
deed  was  made  and  Immediately  recorded, 
so  that  there  was  no  dark  lantern  steps  up- 
on the  part  of  John  W.  Brown.  Lilkewise 
were  the  other  deeds  made  about  the  same 
time  recorded.  The  deed  had  stood  for  21 
years  when  the  grantor  died.  She  was  57 
when  she  made  it,  and  78  when  she  died. 
The  last  seven  or  eight  years  of  her  life  she 
was  not  living  with  either  of  the  defendants. 
She  attended  to  her  own  business  up  to  the 
time  of  her  death.  During  these  years  her 
physicians  and  her  neighbors  say  she  was 
all  right  mentally.  Had  she  been  wrong- 
ed into  the  making  of  this  deed,  she  would 
have  no  doubt  attempted  to  rectify  it,  and 
especially  is  this  true  when  it  is  further  con- 
sidered that  the  plaintiffs  had  urged  an 
equal  division  of  the  property.  To  her  ten- 
ants she  declared  truthfully  what  had  been 
done.  She  was  far  from  being  in  the  situa- 
tion of  the  i>artle8  named  in  the  cases  to 
which  we  are  referred  by  plaintiffs'  counsel. 
She  was  neither  mentally  nor  physically  as 
were  those  parties.  She  had  evidently 
reached  the  conclusion  that  she  had  been 
wronged  by  plaintiffs.  She  no  doubt  smart- 
ed under  the  accusation  of  being  false  to  her 
trust  aa  executrix  of  her  deceased  husband's 
estate.  Upon  the  whole,  the  record  amply 
Justifies  the  finding  of  the  learned  chancellor 
nisi,  as  to  the  absence  of  undue  Influence. 

This  covers  the  questions  of  the  case.  The 
judgment  of  the  circuit  court  is  for  the 
right  party,  and  is  therefore  affirmed.  All 
concur. 


McANANT  V.  HBNBICI  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  29,  19U.) 

1.  Evidence  (§  506*)— Opinion  Evidence— 
Hatteus  of  Comuon  Knowledqe— Mold- 
ing on  Building. 

In  an  action  against  the  owner  and  tenant 
of  a  building,  for  personal  injuries  caused  by  be- 
ing struck  by  a  molding  board  which  fell  from 
the  building  as  plaintiff  was  passing,  the  tes- 
timony of  experts  that  from  an  examination 
made  b^  them  of  the  molding  and  the  nails  with 
which  it  bad  been  fastened  it  must  have  been 
in  an  insecure  condition  for  a  long  time  before 
the  building  was  let  to  the  tenant,  and  for  20 
months  or  more  before  the  accident  there  most 
have  been  a  crack  or  opening  between  the  mold- 
ing and  the  parts  of  the  building  to  which  it 
was  attached,  all  of  which  could  have  been  seen 
and  described  by  the  jurors,  was  inadmissible. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2309;   Dec.  Dig.  §  506.*] 

2.  ElVIDENCE    (S    608*)— COUPETENCX    OF    Ex- 

FEBTS  —  "Expert     Testimony"  —  "Bxpkbt 

Witness." 

"Expert  testimony"  la  the  opinion  of  a  wit- 
ness possessing  peculiar  knowledge^  wisdom, 
skill,  or  information  regarding  a  suDject-matter 
under  consideration  acquired  oy  study,  investi- 
gation, observation,  practice,  or  expetience,  and 
not  likely  to  be  possessed  by  the  ordinary  lay- 
man or  an  inexperienced  person,  who  is  incapa- 
ble of  understanding  the  subject  without  the 
aid  of  the  opinion  of  some  person  who  i>osseB8eB 
such  knowledge  or  experience;  and  a  person 
who  is  competent  to  give  expert  testimony  is  de- 
nominated an  "expert  witness." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2311;  Dec.  Dig.  |  608.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2594r-2596.] 

S.  Evidence   (J   649*)— Opinion   Bvidkncb— 

Opinion  Based  on  Opinion. 

Plaintiff,  in  an  action  against  the  owner 
and  tenant  of  a  building  for  personal  injuries 
caused  by  being  struck  by  a  molding  board 
which  fell  from  the  building,  attempted  to  show 
by  expert  testimony:  First,  that  there  must 
have  existed  a  crack  or  opening  between  the 
molding  and  the  parts  of  the  building  to  which 
it  had  been  fastened;  and,  second,  that  such 
crack  or  opening  weakened  or  was  evidence  of 
the  weakened  condition  of  the  molding,  and  its 
fastenings.  Held,  that  such  testimony  was  in- 
admissible, because  it  attempted  to  base  an 
opinion  upon  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2376;    Dec.  Dig.  8  549.*] 

Appeal  from  Circnlt  Court,  Jackson  Coun- 
ty ;  Charles  R.  Pence,  Special  Judge. 

Action  by  Philip  McAnany,  a  minor,  by 
Mary  McAnany,  bis  next  friend,  against 
William  C.  Henrlci  and  another.  Judgment 
for  plaintiff,  and,  from  an  order  granting  a 
new  trial,  plaintiff  appeals.     Aflirmed. 

The  plaintiff,  on  July  3,  1906,  while  walk- 
ing along  one  of  the  principal  streets  of 
Kansas  City,  was  struck  on  the  head  and 
seriously  Injured  by  the  falling  of  a  board, 
known  as  "crown  molding,"  which  had  blown 
from  a  certain  building  presently  to  be  de- 
scribed, belonging  to  the  defendant  Henrlci, 
and  occupied  by  defendant  Shipley  as  his 
tenant.     Suit  was  brought  by  the  plaintiff 


*For  other  cas«s  see  same  topic  and  aectlon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexo* 
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against  both  of  said  parties  to  recover  $15,- 
000,  damages  for  the  personal  Injuries  sus- 
tained, which  it  Is  claimed  was  caused  by 
the  negligence  of  the  defendants.  A  trial 
was  had  which  resulted  in  a  '  verdict  and 
Judgment  for  the  plaintiff  for  the  sum  of 
$10,000.  ▲  motion  for  a  new  trial  and  an 
arrest  of  Judgment  were  filed,  which  were 
by  the  court  sustained,  for  the  reason,  as- 
signed by  the  court,  that  It  bad  erred  in  ad- 
mitting certain  expert  testimony.  From  th« 
order  of  the  court  granting  the  new  trial, 
the  plaintiff  duly  appealed  the  cause  to  this 
<x)urt. 

The  facts  of  the  case  are  few,  simple,  and 
practically  undisputed,  which  are  as  follows: 

For  some  time  prior  to  the  year  1903,  the 
respondoit  Henrlci  was  the  owner  of  the 
building  in  question,  located  at  No.  1413  Gen- 
esee street,  Kansas  City,  Mo.,  which  was  a 
frame  structure,  one  story  in  height,  and 
was  about  23  or  24  years  old,  and  bad  been 
used  as  a  church,  but  subsequently  by  re- 
spondent Shipley,  for  storage  purposes.  Aft- 
er the  Missouri  river  flood  of  the  summer  of 
1903,  the  defendant  Henrlci  had  the  build- 
ing repaired  and  repainted  all  over,  by  a 
firm  of  contractors  known  as  the  Pelletler 
Construction  Company,  of  that  city.  The 
building  was  located  in  the  flood  district, 
and  for  that  reason  the  repairing  before  men- 
tioned became  necessary,  but  the  crown  mold- 
ing previously  mentioned  was  not  affected  by 
the  waters.  But  the  employes  of  the  con- 
struction company  testifled  that  in  repair- 
ing the  bnildlng  they  made  a  thorough  in- 
spection of  the  entire  structure,  including 
the  crown  molding,  and  wherever  they  found 
a  board  off,  or  loose,  they  replaced  it,  and 
renalled  all  loose  boards  and  timbers.  The 
painters  who  did  the  painting  (two  coats) 
for  the  contractors  also  testifled  that  while 
doing  the  painting  tliey  inspected  and  paint- 
ed tbe  entire  building,  including  the  crown 
molding.  Also  tbe  respondent  Henrlci  tes- 
tified that  prior  to  the  time  when  the  repair- 
ing was  done,  with  that  object  in  view,  he 
made  a  thorough  inspection  of  the  entire 
structure,  crown  molding  included,  and  as- 
certained what  repairs  were  necessary,  end 
then  employed  said  contracting  company  to 
do  the  work;  and  that,  after  the  work  was 
completed,  he  again  Inspected  it,  to  see  if 
the  work  had  been  done  according  to  con- 
tract Shipley,  the  other  respondent,  testi- 
fied that  at  the  time  he  rented  the  building, 
and  frequently  thereafter,  he  made  careful 
inspections  of  the  building.  After  thus  fa- 
miliarizing themselves  with  the  condition  of 
the  building,  all  the  parties  mentioned  testi- 
fied that  they  never  saw  or  detected  that 
the  crown  molding  was  loose,  or  otherwise 
In  a  defective  or  dangerous  condition,  prior 
to  the  time  of  the  injury,  and  thought  they 
would  have  seen  it,  if  any  such  condition  ex- 
isted. Several  disinterested  witnesses,  who 
had  frequently  passed  the  building  during 
the  previous  years,  testifled  that  they  had. 


in  the  ordinary  way,  while  passing,  observed 
the  building  and  had  seen  no  defects  about 
it,  and  that  they  saw  nothing  which  Indi- 
cated anything  to  the  contrary.  The  testi- 
mony for  the  appellant  was  to  the  effect 
that  tbe  building,  as  previously  stated,  was 
an  ordinary,  one-story  frame  building,  front- 
ing west,  with  what  is  known  as  a  gable 
front.  The  highest  point  of  the  roof,  which 
was  in  the  center  of  the  building,  was  not 
shown,  but  it  sloped  equally  in  both  direc- 
tions, presenting  a  front  in  the  shape  of  the 
letter  V,  inverted.  Tbe  building  stood  close 
to  the  property  line,  and  the  sidewalk  ran 
along  the  front  thereof.  That  prior  to  the 
time  Henrlci  had  the. building  r^aired  there 
were  many  loose  weatherboards  scattered  all 
over  the  same,  most  of  which  were  nailed 
back,  while  others  were  removed  and  were 
replaced  with  new  ones.  That  these  boards 
had  become  loose,  because  the  nails  which 
had  held  them  rusted  in  two,  probably  caus- 
ed by  the  waters  of  the  flood.  On  the  day 
of  the  accident  the  wind  was  quite  high, 
but  not  more  than  what  might  have  been 
expected  in  that  climate. 

I  copy  the  following  almost  literally  from 
the  statement  of  the  case,  made  by  counsel 
for  appellant,  which  the  evidence  tends  to 
support,  viz.:  While  plaintiff  was  on  some 
errand,  one  of  tbe  crown  moldings  descend- 
ing from  the  top  of  the  roof  in  the  coiter 
on  the  south  side  to  the  lowest  point  of  the 
eaves  on  that  side  fell  and  struck  him.  The 
length  of  tlie  board  was  about  14  feet  This 
crown  molding  on  buildings  is  a  part  of  the 
finish  or  decoration  and  does  not  serve  any 
direct  useful  purpose.  The  edge  of  the  roof 
extends  over  the  building  and  Is  referred  to 
in  the  testimony  as  the  "eaves."  Back  from 
tbe  outer  lines  of  tbe  eaves  and  perpendicu- 
lar from  and  at  right  angles  with  the  eaves 
is  the  "facia."  Tbe  crown  molding  stands 
at  an  angle  of  about  45  degrees  from  the 
edge  of  the  eaves  downward  and  inward  to 
tbe  facia,  and  necessarily  has  beveled  edges 
at  both  places  of  contact,  and  is  held  In 
place  by  nails  driven  through  the  crown 
molding  into  tbe  eaves  on  one  side  and  tbe 
facia  on  tbe  other.  This  particular  piece  of 
molding  was  nailed,  in  the  opinion  of  ex- 
perts, based  on  an  examination  of  the  rem- 
nants, with  cut  steel  nails.  Cut  steel  nails 
differ  from  wire  nails  in  tb<^r  form,  in  this: 
That  the  cut  steel  nail  tapers  from  the  bead 
to  the  point  and  tbe  point  itself  is  blunt 
The  wire  nail  is  round  and  equal  in  diame- 
ter its  entire  length  except  at  tbe  extreme 
end  where  it  sharply  tapers  down  to  a  small 
point.  These  nails  differ  in  their  effect  up- 
on the  fiber  of  the  wood  into  which  they 
are  driven  and  in  their  holding  qualities,  in 
this,  that  the  blunt  point  of  the  cut  steel 
nail  crushes  the  wood  and  breaks  and  de- 
stroys the  fiber  as  it  is  drivoi  in,  so  that, 
the  fiber  being  broken,  tbe  wood  does  not 
close  with  the  tendency  to  compression 
around  the  nail,  as  is  the  case  with  a  wire 
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nail,  where  the  fine  point  simply  spreads  the 
fiber  and  leayes  it  unbroken  to  close  tight- 
ly around  the  nail.  When  a  cut  steel  naU 
begins  to  rust  away,  the  fiber  does  not  hold 
it  so  tightly,  and  Increasing  qoantltiea  of 
moisture  may  enter,  and,  as  the  fiber  does 
not  shrink  up  around  the  tapering  nail,  there 
Is  a  tendency  to  loosen  and  let  the  wood  slip 
along  it  in  whatever  direction  pressure  or 
greyity  tend  to  draw  it,  thereby  exposing 
part  of  the  nail  freely  to  the  weather  and 
leaving  it  loose  in  the  wood.  With  the  wire 
nail  of  equal  thickness  substantially  its  en- 
tire length  and  with  the  fiber  spread  instead 
of  broken,  this  tendency  to  rapidity  tn  the 
deterioration  of  the  nail  Itself  and  the  loose- 
ness of  the  board  on  the  deteriorated  nail 
does  not  exist  in  the  same  degree.  The  piec^ 
es  of  crown  molding  on  this  front  were  not 
mltered  at  the  top,  but  met  with  a  square 
Joint,  so  that  either  piece  of  molding  in 
place  would  hold  the  other  piece  In  place 
ev^i  though  the  nails  were  InsufSclent  tn 
themselves  for  that  purpose,  until  vibration 
of  the  building  or  a  good  wind  from  the 
right  direction  shook  it  loose.  A  young  man 
passing  this  place  on  the  morning  of  the  ac- 
cidoit  saw  the  lower  end  of  this  crown 
molding  fiapplng  backward  and  forward 
some  Inches  in  the  wind.  Again  passing 
about  the  middle  of  the  afternoon  he  foimd 
the  plalutUI  stretched  on  the  sidewalk  bleed- 
ing from  the  wound,  the  piece  of  molding 
with  blood  on  it  lying  on  the  sidewalk  be- 
side him,  and  the  molding  gone  from  the 
place  where  he  bad  seen  it  working  in  the 
wind  in  the  morning.  He  identified  the  piece 
produced  at  the  trial  as  the  piece  he  had 
seen  on  the  sidewalk,  and  testified  that  at 
the  first  trial  It  was-  in  the  condition  he  had 
then  seen  It,  but  had  lost  a  considerable 
portion  of  the  rusty  nails  then  In  It  either  by 
their  dropping  out  altogether  or  being  bro- 
ken off.  Along  what  was  the  lower  edge  of 
this  crown  molding  when  in  place  were  Irreg- 
ular splotches  of  paint  mixed  with  dirt  and 
extending  into  the  inner  or  out-of -sight  side 
of  the  molding  a  considerable  distance  built 
up  tn  places  to  a  protuberance  or  splotch 
of  a  quarter  of  an  Inch.  There  was  also  a 
smear  of  tar  on  the  back  or  inner  surface 
of  the  molding  near  Its  center.  In  the 
repairs  made  by  Henrlcl  in  1903,  the  building 
had  been  repainted  and  the  roof  retarred. 
The  foregoing  statement  of  the  physical 
condition  of  the  building  and  the  materials 
of  which  it  was  constructed,  made  by  coun- 
sel for  appellant  and  the  writer  is  as  strong 
or  stronger  in  his  favor  than  the  evidence 
preserved  in  this  record  warrants.  In  ad- 
dition to  the  foregoing  evidence,  the  appel- 
lant, over  the  objection  and  exceptions  of 
counsel  for  respondents,  offered  three  expert 
witnesses,  who,  after  qualifying  as  such, 
wetB  permitted  to  testify  that  from  an  ex- 
amination made  by  than  of  the  crown  mold- 
ing which  fell  from  the  building  and  Injured 
the  appellant,  and  the  naUs  with  which  It  had 


been  fastened  to  the  building.  It  must  haT« 
been  in  a  loose  and  Insecure  condition  for 
a  period  of  several  months,  and  probably 
years  antedating  the  date  of  the  letting  of 
the  building  by  Henrlcl  to  Shipley;  also, 
that  at  the  time  Henrlcl  leased  the  building 
to  Shipley,  and  for  a  period  of  20  months  or 
more  before  the  accident,  there  must  have 
been  a  crack  or  an  opening  between  the 
crown  molding  and  the  parts  of  the  building 
to  which  it  was  attached  of  such  dimensions 
that  it  could  have  been  seen  by  Henrld  and 
Shipley  by  the  exercise  of  ordinary  care,  in 
time  to  have  repaired  the  same  and  there- 
by hare  prevented  the  Injury. 

Guthrie,  Gamble  &  Street,  Boyle  &  How- 
ell, and  A.  F.  Smith,  for  appellant  W.  W. 
Calvin  and  E.  H.  Batson,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  The  court  granted  a  new  trial  in 
this  cause,  for  the  reason  that  it  bad  erred 
in  admitting  the  expert  testimony  previously 
mentioned.  This  is  the  salient  point  in  this 
case,  and  tf  that  testimony  was  erroneously 
admitted,  and  should  not  be  considered  for 
that  reason,  then  clearly  there  was  no  case 
made  for  the  Jury.  Even  counsel  for  appel- 
lant without  that  evidence  recognizes  the 
fact  that  there  is  an  entire  absence  of  proof 
tending  to  show  that  there  was  any  defect  in 
the  building  at  or  about  the  crown  molding 
mentioned,  or  that  there  was  any  evidence 
or  manifestation  of  any  insecurity  in  that 
regard,  or  that  there  was  anything  about 
the  molding  which  would  have  enabled  a 
detection  thereof  upon  inspection.  But  seek- 
ing to  bridge  this  otherwise  impassable  gulf, 
separating  appellant  from  a  right  of  re- 
covery, counsel  called  three  expert  witnesses, 
who  testified,  In  substance,  that,  from  the 
appearance  of  the  molding  and  the  nails 
which  had  held  it  in  place,  the  molding 
must  have  been  loose  and  insecure  for  a 
period  of  several  months.  If  not  years,  ante- 
dating the  date  of  the  leasing  of  the  prem- 
ises, by  Henrld  to  Shipley;  that,  for  a 
period  of  about  two  years  prior  to  the  date 
of  the  accident,  there  must  have  been  a 
crack  or  opening  of  not  less  than  one^ighth 
of  an  inch  between  the  crown  molding  and 
the  parts  of  the  building  to  which  It  had 
been  attached  by  means  of  nails;  and  that 
the  crack  must  have  been  sufiSciently  large 
and  apparent  to  have  attracted  the  attention 
of  the  respondents  bad  they  exercised  ordi- 
nary care  in  that  regard.  In  other  words, 
the  experts  did  not  testify  that  there  was  in 
fact  a  crack  there;  but  it  was  their  opin- 
ion, based  upon  the  evidence  previously  men- 
tioned, that  a  crack  must  have  existed  there 
of  such  dimensions  and  for  a  sufficient  length 
of  time  to  have  enabled  both  of  the  respond- 
ents to  have  discovered  the  defective  con- 
dition of  the  molding,  had  they  exercised 
ordinary  care  in  that  regard. 

Clearly  this  testimony  was  incompetent  for 
two    reasons:     First,    because    the   matters 
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nnd  things  testifled  to  by  the  experts  were 
not  proper  subjects  of  expert  testimony; 
and,  second,  because  on  opinion  of  an  expert 
cannot  be  based  upon  an  opinion,  any  more 
than  one  presumption  can  be  predicated  up- 
on another  presumption.  We  will  briefly 
consider  these  two  propositions  in  the  order 
stated. 

[1]  (a)  The  outward  physical  condition  of 
the  molding  and  the  nails  which  had  held  it 
In  position  could  have  been  seen  and  under- 
stood Just  as  well  by  the  Jury  as  it  was  seen 
and  understood  by  the  experts;  and,  like- 
wise, they  were  Just  as  competent  to  de- 
scribe the  molding,  the  building,  the  fasten- 
ings, and  the  cracks.  If  any  there  existed, 
as  well  as  the  general  physical  appearance 
thereof,  as  were  the  experts,  who  testifled  in 
that  regard.  Yes,  much  better,  for  they 
would  haye  testifled  from  observation,  while 
the  experts  would  only  have  given  their  opin- 
ions. Such  things,  almost  daily,  fall  under 
the  observation  of  the  ordinary  citizen,  and 
there  was  nothing  in  the  appearance  thereof 
which  could  not  have  been  seen  and  as 
readily  understood  by  him,  as  could  have 
been  done  by  an  expert,  who  never  saw  it 
That  being  unquestionably  true,  then  the  tes- 
timony of  the  expert  witnesses  should  have 
been  excluded,  for  the  rule  is  firmly  estab- 
lished in  this  state  and  elsewhere  that  ex- 
pert testimony  is  not  admissible  unless  it  is 
clear  that  the  Jurors  themselves,  for  want 
of  experience  or  knowledge  of  the  subject, 
are  Incapable  of  drawing  correct  conclusions 
from  the  facts  proven.  And  it  necessarily 
follows  that.  If  the  ordinary  witness  and 
citizen  can  understand  such  matters,  then 
the  Jury,  who  is  selected  from  the  latter, 
must  also  be  capable  of  understanding  them. 
Benjamin  t.  Metropolitan  Street  Railway 
Co.,  133  Mo.  274,  loc.  clt  289,  34  S.  W.  690; 
Gregory  v.  Chambers,  78  Mo.  294;  Hurt  v. 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
road Co.,  94  Mo.  255,  7  S.  W.  1,  4  Am.  St 
Rep.  374;  St  Louis,  Keokuk  &  N.  W.  Ry.  Co. 
V.  St  Louis  Union  Stock  Tards  Co.,  120  Mo. 
541,  25  S.  W.  399.  The  proposition  discussed 
in  this  paragraph  will  be  further  considered 
in  connection  with  the  second  proposition 
mentioned,  because  of  their  close  relations. 

(b)  In  the  consideration  of  the  second 
proposition  previously  mentioned  it  might  be 
well  to  understand  what  expert  testimony 
really  is.  That  term  has  been  so  frequently 
defined  by  this  court  and  the  various  courts 
of  appeals,  in  numerous  decisions,  it  becomes 
unnecessary  for  us  to  se^  learning  else- 
where upon  that  subject  The  substance  of 
those  decisions  may  be  stated  as  follows: 

[21  Expert  testimony  is  the  opinion  of  a 
witness  possessing  peculiar  knowledge,  wis- 
dom, skill,  or  Information  regarding  a  sub- 
ject-matter under  consideration,  acquired  by 
study,  investigation,  observation,  practice,  or 
experience,  and  not  likely  to  be  possessed 
by  the  ordinary  layman  or  an  Inexperienced 
person,  and  consequently  who  Is  Incapable 


of  understanding  the  subject  under  consid- 
eration, without  aid  of  the  opinion  of  some 
person,  who  possesses  such  knowledge,  wis- 
dom, skill,  practice,  or  experience;  and  a 
person  who  Is  competent  to  give  expert  tes- 
timony Is  denominated  as  "expert  witness." 
See  case  previously  cited;  also,  Benjamin 
V.  Railway,  60  Mo.  App.  602;  Riley  v. 
Sparks,  62  Mo.  App.  572;  Bradford  v.  Rail- 
way, 64  Mo.  App.  475;  Turner  y.  Haar,  114 
Mo.  335,  21  S.  W.  737;  Goins  T.  Railway 
Co.,  47  Mo.  App.  173;  Helfensteln  v.  Me- 
dart  136  Mo.  695,  36  S.  W.  863,  87  S.  W. 
829,  38  S.  W.  294;  State  v.  Wisdom,  84  Mo. 
177. 

[81  Now,  by  recalling  the  evidence  in  this 
case,  it  will  be  remembered  that  outside  of 
the  expert  testimony  there  was  no  pretense 
whatever  made  that  there  was  in  fact  a 
crack  or  opening  between  the  piece  of  mold- 
ing, which  fell  and  injured  the  appellant, 
and  the  wall  of  the  building,  or  the  eaves 
of  the  roof,  but  it  was  the  mere  opinion  of 
the  expert  witness:  First,  that  a  crack  must 
have  been  there  of  not  less  than  one-eightli 
of  an  inch  in  width;  and,  second,  that  it 
must  have  existed  for  some  mouths  or  years 
prior  to  the  date  HenricI  leased  the  building 
to  Shipley  down  to  the  date  of  the  unfortu- 
nate accident;  and,  third,  that  those  con- 
ditions Indicated  to  their  minds  looseness 
and  insecurity  of  the  molding  in  qneetion. 
(In  order  to  avoid  confusion.  It  wlU  here 
be  conceded  that  if  the  first  two  conditions 
Just  mentioned  had  been  established  by  eye- 
witnesses, speaking  from  their  own  knowl- 
edge, then  the  third  condition,  predicated 
thereon,  might  very  properly  have  been 
proven  by  the  testimony  of  expert  witness- 
es.) From  that  condition  it  is  argued  that 
the  law  imposed  the  duty  upon  the  respond- 
ents to  have  discovered  the  loose  and  Inse- 
cure condition  of  the  molding,  and  that,  too, 
in  time  to  have  prevented  the  injury. 

In  passing,  I  desire  to  state  that  in  my 
opinion,  in  order  to  reach  the  conclusion  thus 
stated  by  learned  counsel  for  appellant  they 
must  necessarily  occupy  inconsistent  and  con- 
tradictory positions  In  the  case,  namely,  they 
in  the  first  place  contend  that  it  was  neces- 
sary, and  that  the  natnre  of  the  case  i«- 
qulred  the  testimony  of  expert  witnesses,  to 
not  only  show  that  the  crack  mentioned  ac- 
tually existed,  but  also  that  It  could  have 
been  seen  by  respondent,  and  that  too,  in 
time  to  have  warned  them  of  the  loose  and 
insecure  condition  of  the  molding.  Now,  if 
that  is  true,  then  by  what  process  or  rea- 
soning can  It  be  logically  contended  that  the 
respondents,  who  were  not  experts,  could  or 
should  have  been  required  to  have  discovered 
the  loose  and  Insecure  condition  of  the 
molding?  If  it  required  the  testimony  of  ex- 
pert witnesses  to  establish  the  fact  that  a 
crack  of  the  character  mentioned  actually 
existed,  then  it  seems  to  me  Indisputably 
true  that  It  would  have  required  an  expert 
to  have  seen  it,  If  in  reality  it  did  exist 
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Nor  Is  It  any  answer  to  this  suggestion  for 
counsel  for  appellant  to  make  the  counter 
suggestion  that  they  were  unable  to  find  any 
witnesses  who  actually  saw  the  crack,  and 
who  could  testify  of  their  own  knowledge  to 
its  existence,  for  the  simple  reason  that  the 
inability  of  a  party  litigant  to  procure  com- 
peteut  witnesses  by  whom  to  establish  the 
facts  of  his  case  by  no  means  authorizes  him 
to  revert  to  incompetent  witnesses  to  prove 
these  facts. 

Suppose,  for  instance,  counsel  for  appel- 
lant could  have  produced  eyewitnesses  who 
saw  the  crack  or  opening,  then  unquestion- 
ably they  would  have  been  competent  to  have 
testified  to  that  fact.  So  say  all  the  au- 
thorities; and.  If  that  be  true,  which  unques- 
tionably it  Is,  then  it  Is  because  it  is  a  proper 
subject  of  proof  by  laymen  and  nonexpert 
witnesses,  and  did  not  require  the  peculiar 
knowledge  of  an  expert  to  explain  the  sub- 
ject under  consideration.  So,  by  the  last 
analysis,  the  proposition  stated  in  paragraph 
(a)  of  this  opinion  must  be  true,  namely, 
that  the  subject  under  consideration  was  not 
a  proper  matter  for  explanation  by  expert 
testimony. 

But,  returning  to  the  subject  we  had  in 
hand  prior  to  the  digression  caused  by  the 
foregoing  passing  remarks,  namely,  is  it 
proper  to  predicate  one  expert  opinion  upon 
another?  Counsel  for  appellant  contend  for 
the  affirmative,  while  counsel  for  respondents 
deny  that  proposition. 

Preliminary  to  my  observations  upon  this 
question,  I  desire  to  state  that  the  rule 
which  requires  all  expert  testimony  to  be 
predicated  upon  facts  or  conditions  conceded 
to  be  true  or  existing,  or  assumed  to  t>e  such 
In  the  hypothetical  question  propounded  to 
the  expert,  is  as  old  as  our  Jurisprudence, 
and  is  as  unbending  as  were  the  laws  of  the 
Medea  and  .Persians,  which  In  my  opinion 
would  exclude  the  right  to  base  one  opinion 
upon  another,  and  this  case  ia  no  exception 
to  that  rule. 

Counsel  for  appellant  cite,  and  rely  chiefly 
upon,  the  cases  of  Boettger  v.  Iron  Co.,  124 
Mo.,  loc.  dt.  104,  27  S.  W.  466,  and  Combs 
V.  Construction  Co.,  205  Mo.,  loc.  cit.  389,  104 
S.  W.  77,  in  support  of  their  contention.  In 
the  first  case,  this  court  held  that  It  was 
proiter  to  show  by  expert  testimony  what  ef- 
fect a  knot  or  crossgrain  in  a  stick  of  timber 
used  in  a  scaffold,  mentioned  in  the  opinion, 
would  have  upon  ita  strength.  And  in  the 
last  case  it  was  held  that  it  was  proper  to 
permit  an  expert  to  testify  that  a  certain 
number  of  nails  of  a  given  size  were  neces- 
sary to  make  certain  cleats,  mentioned,  with- 
stand the  service  which  they  were  subject- 
ed to. 


There  can  be  no  question  but  what  the  rul- 
ing in  both  of  those  cases  was  correct,  but 
they  fall  far  short  in  sustaining  the  position 
here  advanced  by  counsel  for  appellant  If 
the  opinion,  for  instance  In  the  first  case, 
bad  gone  one  step  further,  and  had  held  that 
it  was  not  only  proper  to  show  by  expert  tes- 
timony what  effect  the  knot  and  crossgrain 
in  said  stick  of  timber  had  upon  its  strength, 
but  that  it  was  proper  also  to  show  by  the 
same  character  of  testimony  that  the  knot 
and  crossgrain  mentioned  actually  existed, 
then  that  case  would  have  been  parallel  to 
the  case  at  bar.  But  instead  of  showing  the 
existence  of  the  knot  and  crossgrain  in  that 
case,  by  the  opinions  of,  or  the  testimony  of, 
expert  witnesses,  their  existence  was  estab- 
lished by  eyewitnesses,  who  testified  from 
their  own  knowledge  of  their  existence.  But 
if  the  attempt  there  had  been  the  same  as 
it  was  here,  namely,  to  show  in  the  first  in- 
stance, by  expert  testimony,  that  the  knot 
and  crossgrain  mentioned  must  have  existed 
in  point  of  fact,  and,  second,  that  in  their 
opinions  the  existence  of  the  knot  weakened 
the  timber  and  caused  it  to  break,  doubtless 
quite  a  different  ruling  would  have  been  an- 
nounced in  that  case.  So  in  the  case  at  bar, 
when  counsel  for  appellant  attempted  to 
show  by  expert  testimony,  first,  that  there 
must  have  existed  a  crack  or  opening  between 
the  molding  and  the  parts  of  the  building  to 
which  it  had  been  fastened,  and,  second,  that 
said  crack  or  opening  weakened,  or  was  evi- 
dence of  the  weakened  condition  of  the  mold- 
ing, or  the  fastenings  of  the  molding,  they 
offered  to  do  that  which  la  not  authorized  by 
the  law  of  evidence. 

The  same  observations  apply  equally  well 
in  the  second  case  relied  upon  by  counsel 
for  appellant.  There  the  existence  of  the 
cleats  and  their  purpose  were  shown  by  the 
testimony  of  eyewitnesses,  and  the  court 
very  properly  admitted  expert,  testimony  to 
show  what  number  of  nails  were  necessary 
to  make  them  secure,  etc.;  but  It  would  have 
been  error  if  the  court  had  permitted  coun- 
sel In  that  case  to  have  shown  by  expert  wit- 
nesses that  in  their  opinions  such  nails  were 
not  only  necessary,  but  also  to  have  shown, 
in  the  first  place,  that  in  their  opinions  such 
cleats  In  fact  existed,  and,  second,  what 
nalla  were  necessary  to  hold  them  in  place. 

We  are  therefore  of  the  opinion  that  the 
court  erred  in  admitting  the  expert  testi- 
mony mentioned,  and  consequently  we  are 
also  of  the  opinion  that  the  court  properly 
granted  respondents  a  new  trial  for  that 
reason. 

We  therefore  affirm  the  Judgment  of  the 
court,  granting  a  new  trial.    All  concur. 
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CONNORS  T.  CITY  OF  ST.  JOSEPH. 

(Supreme  Court  of  Ifisaonrl.     DiTision  No.  1. 

Nov.  29,  1911.) 

1.  Municipal  Gosfobatioiis  ({  402*)— Streets 
— Pbockkdinos  fob  Obaoino— Natube  or 
Pboceedikos. 

A  proceeding  in  tlie  circuit  court  under 
Rev.  St.  1909,  8f  9051-9066,  providing  for  the 
enforcement  by  a  cit^  of  the  second  class  of  its 
grading  ordinances,  is  one  in  rem;  the  circuit 
court  obtaining  jurisdiction  of  the  property  by 
publication. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  402.'] 

2.  MUHICIPAX  COKPOEATIONS  (|  402*)— STREET 
lUFBOVEMBNTS— PBOCEBDINOB   FOB   GBADINO 

— FiLINO  Obdirancb. 

Under  Rev.  St.  1909,  |{  9051-9066,  pro- 
viding that  to  enforce  its  grading  ordinances 
a  city  of  the  second  class  must  file  a  certified 
copy  of  the  ordinance  with  the  clerk  of  the  cir- 
cuit court,  which  tribunal  will  then  have  juris- 
diction to  award  damages  and  assess  benefits, 
the  jurisdiction  of  the  circuit  court  is  not  im- 
paired, because  the  certified  copy  of  the  ordi- 
nance, though  deposited  in  the  circuit  court, 
was  not  legally  filed  by  the  clerk. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  402.*] 

3.  Municipal  Cobpobations  (i  402*)— Stbeet 
Ikpboveuents — Gbadino — ^Pboof   or  Pub- 

UCATIOW— SUFFICIENCT. 

Under  Rev.  St.  1909,  |  9055,  providinj; 
that  when  a  certified  copy  of  a  grading  ordi- 
nance haa  been  filed  in  the  circuit  court  a  copy 
of  the  order,  fixing  the  time  for  the  assessment 
of  benefits  and  award  of  damages,  shall  be  pub- 
lished, and  proof  of  such  publication  shall  be 
made  by  the  affidavit  of  any  person  connected 
with  the  newspaper,  an  affidavit,  reciting  that 
publication  was  made  in  December,  1904,  where 
the  jurat  recited  that  it  was  sworn  to  on  Janu- 
ary 18,  1904,  showed  that  the  publication  was 
made  in  December,  1903,  and  met  the  require- 
ment of  the  statute,  and  needed  no  amendment 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  402.*] 

4.  Municipal  Cobpobations  (|  4(^*)— Obad- 
INO  Stbeets  —  Assessment  of  Dailages  — 
Collateral  Attack— Presuxftions. 

The  record  of  proceedings  in  the  circuit 
court  to  enforce  municipal  grading  ordinances 
failed  to  show  that  the  commissioners  to  as- 
certain damages  and  benefits  were  disinterested 
freeholders,  as  required  under  Const  art  2, 
f  21,  and  Rev.  St  1909,  {  9066.  Held  that, 
though  this  was  a  statutory  proceeding,  the 
court  having  once  obtained  jurisdiction  by  the 
filing  of  a  copy  of  the  ordinance  with  the  derk, 
the  failure  of  the  record  to  show  that  the  com- 
missioners were  disinterested  freeholders,  while 
an  error  which  might  be  corrected  on  appeal, 
could  not  be  taken  advantage  of  collaterally; 
the  presumption  in  favor  of  the  judgment  being 
that  the  commissioners  were  disinterested  free- 
holders. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Dec.  Dig.  |  402.*] 

Appeal  from  C^cult  Court,  Bucbaaan 
County;  O.  A.  Mosman,  Judge. 

Action  by  Ellen  Connors  against  the  City 
of  St.  Joseph  for  damages  caused  by  grading 
a  street  in  front  of  plalntlfTs  property. 
From  a  Judgment  for  plaiutifl,  defendant  ap- 
peals.   Reversed. 

Plaintiff  is  the  owner  of  a  lot  of  ground 
and  Improvements  thereon  situated  on  Vine 


street,  In  the  city  of  St  Joseph.  The  records 
of  tbe  circuit  court  of  Buchanan  county,  of 
date  January  18,  1904,  recite,  in  substance, 
that  a  certified  copy  of  an  ordinance  provid- 
ing for  the  grading  of  the  street  in  front  of 
plalntlfTs  property,  together  with  due  proof 
of  publication  thereof,  had  been  filed  in  that 
court;  whereupon  said  court  made  an  order, 
giving  notice  to  all  persons  concerned  of  the 
filing  and  purposes  of  said  ordinance,  and 
appointing  February  3,  1904,  as  the  day  and 
said  courtroom  as  the  place  for  ascertaining 
and  assessing  tbe  damages  and  benefits  that 
might  arise  from  said  proposed  grading,  and 
admonishing  such  persons  to  file  their  claims 
for  damages,  together  with  a  description  of 
their  respective  property  and  titles  thereto, 
on  or  before  said  date,  or  any  continuance 
thereof,  under  penalties  of  law;  and  the 
court  directed  proper  publication  of  said 
ordinance,  which  its  records  show  was  duly 
had.  The  files  of  said  court  show  that  the 
affidavit  of  the  printer  as  to  the  due  publica- 
tion of  the  ordinance,  although  attested  by 
a  notary  to  have  been  sworn  to  on  January 
18,  1904,  yet  recited  in  the  body  of  the  afil- 
davlt  that  the  publication  was  made  between 
and  including  the  dates  of  "18tb  of  Decem- 
ber, 1904,  to  27th  of  December,  1904."  On 
tbe  trial  of  the  present  action,  the  court  per- 
mitted the  publisher  to  amend  the  body  of 
the  said  affidavit  by  filing  a  new  affidavit 
to  the  effect  that  tbe  figures  denoting  tbe 
year  in  the  former  affidavit  should  have  been 
"1903,"  instead  of  "1904."  The  records  of 
the  said  circuit  court  show  the  appointment 
and  reports  of  commissioners  to  assess  dam- 
ages and  benefits,  but  are  silent  as  to  wheth- 
er or  not  such  commissioners  were  freehold- 
ers. The  records  of  tbe  said  circuit  court 
show  the  written  instructlona  given  to  the 
commissioners  by  the  court,  trhlch  were 
found  among  the  file  papers  In  said  grading 
proceeding,  but  contained  no  indorsement  of 
filing. 

It  was  admitted  that  tlie  dty  of  St  Joseph 
paid  all  the  owners  of  abutting  property  the 
amount  of  damages  assessed  in  their  favor 
by  the  commissioners.  No  claim  for  damages 
was  made  in  the  street  grading  proceeding 
by  tbe  plaintiff  in  the  present  suit,  which 
was  brought  about  four  years  thereafter 
(1908),  to  recover  damages  caused  by  the 
grading  of  tbe  street  in  front  of  her  proper- 
ty. To  this  suit  the  defendant  dty  pleaded 
the  enactment  of  said  grading  ordinance,  and 
tbe  due  enforcement  thereof  by  the  subse- 
quent  proceedings  in  the  circuit  court  of 
Buchanan  county,  as  are  before  stated,  for  a 
complete  bar  to  any  recovery  by  plaintiff  in 
this  action.  Plaintiff  replied,  admitting  the 
grading  of  the  street.  It  was  admitted  by 
both  parties  that  if  plaintiff  was  entitled 
to  recover  at  all  her  damages  were  ^400. 
Thereupon,  after  waiver  of  a  Jury,  the  cause 
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was  submitted  to  the  court  for  trial,  and 
Judgment  rendered  for  plaintiff  for  |400, 
from  which  defendant  appealed. 

W.  B.  Norrls,  O.  B.  Shultz,  and  Phil.  A. 
Slattery,  for  appellant  Vorlea  &  Vories,  for 
respondent 

BOND,  C  (after  stating  the  facts  as  above). 
[1, 2]  1.  The  action  of  a  dty  of  the  second 
class  in  the  matter  of  enforcing  ordinances 
for  the  grading  of  Its  streets  Is  regulated  by 
statutes,  which  prescribe  the  various  steps  to 
be  taken  from  the  passage  of  the  ordinance 
until  Its  final  performance  through  a  special 
execution  under  a  judgment  of  the  circuit 
court  A  certified  copy  of  the  grading  ordl-  j 
nance  Is  filed  with  the  clerk  of  the  circuit  i 
court  It  then  becomes  the  duty  of  the  court 
to  make  and  publish,  as  prescribed  by  stat- 
ute, an  order,  addressed  to  all  persons  con- 
cerned. Thereupon  the  court  Is  Invested 
with  Jurisdiction  to  proceed  In  the  matter 
according  to  other  provisions  of  the  statutes; 
and  its  Judgment  as  to  the  award  of  dam- 
ages or  assessment  of  benefits  is  preclusive 
and  binding  on  all  persons  interested  In  the  ' 
subject,  except  upon  a  review  by  appeal,  or 
In  case  of  the  repeal  of  the  ordinance.  R.  S. 
1909,  !S  9061  to  9066,  inclusive.  This  special 
proceeding  relates  only  to  the  issues  of  dam- 
ages and  benefits,  and  provides  in  express 
terms  that  in  other  respects  it  shall  be  con- 
ducted according  to  the  general  Code  of 
Civil  Procedure.    E.  S.  1909,  {  9061. 

The  proceeding  Is  one  In  rem.  After  due 
publication  of  notice  to  abutting  owners 
(without  naming  them),  reciting  the  copy  of 
the  ordinance  filed  in  the  circuit  court  and 
requiring  all  persons  concerned  to  appear  on 
the  day  and  at  the  place  fixed  for  the  ascer- 
tainment of  damages  and  benefits,  and  file 
their  claims  with  a  description  of  their  prop- 
erty, the  court  becomes  fully  possessed  of  Ju- 
risdiction of  the  subject-matter  of  the  pro- 
ceeding and  the  persons  of  the  parties  so  no- 
tified, and  is  empowered  to  proceed  to  en- 
force the  grading  ordinance  under  the  lim- 
itations of  the  Constitution  and  the  law.  It 
is  Insisted  that  the  Jurisdiction  thus  normal- 
ly acquired  by  the  circuit  court,  in  cases  like 
the  present,  did  not  vest  In  this  instance, 
because  the  certified  copy  of  the  ordinance, 
though  deposited  in  the  circuit  court  by  the 
proper  ofiicer  and  foimd  among  the  papers 
constituting  the  files  in  this  proceeding,  and 
though  the  court  records  recited  the  fact  of 
the  filing  of  the  certified  copy  of  the  ordi- 
nance, was  not  legally  filed  for  want  of  a 
superscription,  showing  its  filing  by  the  clerk. 
It  has  been  repeatedly  decided  that  the  fact 
of  the  due  filing  of  papers  in  court  Is  not 
dependent  upon  the  affixing  of  a  filing  mark 
on  them  by  the  clerk,  which  is  simply  a  min- 
isterial duty  on  his  part,  the  performance  or 
nonperformance  of  which  does  not  affect  the 
fact  of  a  proper  filing,  which  may  be  shown 
by  other  evidence,  as  was  done  in  this  case. 


State  V.  Jackson,  221  Mo.  493,  120  S.  W.  06, 
133  Am.  St  Rep.  477;  Bennett  v.  Hall,  184 
Mo.  420,  83  S.  W.  439;  State  v.  Hockaday,  98 
Mo.  693,  12  S.  W.  246;  Baker  v.  Henry,  63 
Mo.  617;    Rowe  v.  Schertz,-74  Mo.  App.  60S. 

[S]  2.  It  Is  also  urged  by  respondent  that 
the  afildavlt  of  the  printer,  showing  the  pub- 
lication of  the  ordinance  by  the  city  authori- 
ties previous  to  the  filing  of  a  certified  copy 
In  the  circuit  court  is  defective,  in  that  It 
misdates  the  year  of  publication  by  reciting 
"December,  1904,"  when  It  should  have  been 
recited  "December,  1903."  The  trial  court 
permitted  an  amendment  to  this  affidavit  by 
the  substitution  of  another,  made  by  the 
same  printer.  That  method  of  correcting  the 
clerical  error  was  not  necessary  tn  this  case, 
for  an  inspection  of  the  affidavit  shows  that 
the  Jurat  of  the  officer  sets  forth  that  it 
was  svvom  to  before  him  on-  January  18, 
1904;  hence  it  is  evident  it  could  not  have 
been  printed  In  December,  1904,  and  that  the 
figure  contained  In  the  body  of  the  affidavit 
referring  to  its  publication  in  December,  1904, 
was  a  mere  slip  in  the  stroke  of  the  pen  of 
the  affiant.  The  affidavit  and  Jurat  do  fur- 
nish intrinsic  evidence  of  the  error  in  using 
the  figure  "4"  as  the  final  one  in  the  year 
mentioned  In  the  affidavit  instead  of  using 
the  figure  "3"  as  the  final  one  in  said  year. 
The  affidavit  and  jurat  were  therefore  self- 
curative,  and  needed  no  amendment  by  the 
filing  of  a  new  affidavit  Fleming  v.  Tatum, 
232  Mo.,  loc.  dt  690,  136  8,  W.  61.  We 
therefore  hold  that,  even  If  the  statute  had 
conditioned  the  Jurisdiction  of  the  circuit 
court,  not  only  on  the  filing  of  a  certified 
copy  of  a  grading  ordinance,  but  also  on  the 
attaching  thereto  of  an  affidavit  of  previous 
publication  (which  It  does  not),  still  the  affi- 
davit and  Jurat  affixed  to  the  certified  copy 
filed  in  this  case  met  the  requirement  of  the 
law.    R.  8.  1909,  {  9055. 

[41  8.  The  Important  question  on  this  ap- 
peal is  whether  the  failure  of  the  record  of 
the  circuit  court  to  a  proceedhig  under  the 
grading  ordinance,  to  show  expressly  that  the 
commissioners  appointed  to  ascertain  dam- 
ages and  benefits  were  also  "freeholders" 
(Const  art  2,  {  21)  or  "disinterested  free- 
holders" (R.  S.  1909,  i  9066)  Is  fatal  to  the 
jurisdiction  exercised.  If  the  power  of  the 
circuit  court  to  act  at  all  to  the  proceedtog 
before  it  depended  wholly  upon  an  express  re- 
cital to  its  records  that  the  commissioners 
appointed  in  the  course  of  the  exercise  of  Its 
Jurisdiction  were  "freeholders"  or  "disinter- 
ested freeholders,"  then  the  entire  proceeding 
conducted  by  it  for  the  grading  of  this  street 
was  a  mere  nullity,  and  the  judgment  for 
plaintiff  for  damages  caused  thereby  would 
have  to  be  affirmed,  for  the  reason  that  ju- 
dicial proceedings  which  are  carried  on  with- 
out any  Jurisdiction  or  judicial  power  to  do 
so  are  absolutely  void,  and  hence  open  to  at- 
tack in  collateral  suits  like  the  present 

If  the  plaintiff  had  pursued  her  remedy  by 
appeal  from  the  Judgment  of  the  court  to  the 
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former  proceeding,  all  errors  occurring  In  the 
conduct  thereof  would  have  been  open  for 
review  and  correction.  Bat  that  was  not 
done,  and  the  effort  now  is,  through  the  me- 
dium of  an  Independent  suit,  to  declare  the 
entire  proceeding  to  enforce  the  grading 
ordinance  coram  non  judlce,  because  It  con- 
tains no  recitals  as  to  the  characteristics  of 
the  persons  appointed  as  commissioners  to 
report  damages  and  benefits.  It  Is  not  claim- 
ed in  the  present  suit  that  the  persons  so 
appointed  as  commissioners  In  the  former  did 
not  possess  the  attributes  of  freeholders.  The 
only  claim  Is  that  the  record  there  Is  silent 
as  to  this.  This  reduces  the  entire  discussion 
to  one  question:  What  presumption  legally 
arises  from  silence  of  the  record  on  that  sub- 
ject when  It  is  attacked  collaterally  in  this 
suit? 

The  court  In  the  street  grading  case  was 
acting  under  special  powers  bestowed  upon  It 
by  the  Legislature  outside  of  the  sphere  of 
its  general  powers  as  a  court  of  law  and  eq- 
uity, except  so  far  as  these  were  made  ap- 
plicable to  any  matters  which  might  arise  in 
the  course  of  the  special  proceeding,  and 
which  It  did  not  specially  provide  for.  It  ac- 
quired Jurisdiction  and  power  to  act  In  the 
matter  by  the  filing  with  its  clerk  of  a  certi- 
fied copy  of  the  ordinance,  and  by  the  mak- 
ing and  publishing  of  a  notice  thereof,  ad- 
dressed to  the  abutting  property  owners. 
When  these  things  were  done,  the  court  was 
invested  with  full  authority  to  proceed  In  the 
matter  and  to  charge  plaintiff's  property  with 
benefits,  or  assess  damages  in  her  favor,  if 
she  made  any  claim  for  such.  In  the  further 
exercise  of  this  Jurisdiction,  the  court  ap- 
pointed certain  commissioners  to  make  re- 
port as  to  damages  and  benefits.  If  In  so 
doing  the  court  did  appoint  commissioners 
who  possessed  the  qualifications  required  by 
the  Constitution  and  the  statutes,  but  failed 
to  evidence  that  fact  by  a  record  entry,  it 
cannot  be  held  that  such  an  omission  depriv- 
ed the  court  of  all  power  to  exercise  any  fur- 
ther Jurisdiction.  For  If  that  were  true,  then 
the  power  of  the  court  to  proceed  with  the 
cause  would  be  made  to  depend,  not  on  the 
fact  of  its  rightful  action,  but  solely  upon  the 
existence  of  evidence  of  such  action  In  the 
form  of  a  record  recital.  It  may  have  been 
error  on  the  part  of  the  court  not  to  keep  a 
complete  record  of  its  acts  and  doings  during 
the  progress  of  that  cause  (R.  S.  1909,  |  9054), 
still  such  error  did  not  divest  it  of  all  Juris- 
diction, but  was  only  an  error  occurring  In 
the  exercise  of  a  previously  vested  Jurisdic- 
tion. Such  errors  cannot  be  reached  by  col- 
lateral attack,  whether  committed  in  Judi- 
cial proceedings  under  the  general  or  special 
powers  conferred  on  the  circuit  court.  In 
either  event,  the  same  favorable  presump- 
tions arise.  Leonard  v.  Sparks,  117  Mo.,  loc. 
dt  108,  22  S.  W.  899,  38  Am.  St  Rep.  646. 
The  case  last  cited  Is  a  notable  one,  and  Is 


directly  in  point  and  controlling.  It  reviews 
in  exteuso  the  previous  variant  rulings  in 
this  state,  and  announces  the  doctrine  that, 
when  collaterally  attacked,  the  Judgment  of 
the  circuit  court  In  a  purely  statutory  pro- 
ceeding "entirely  out  of  the  course  of  com- 
mon-law procedure"  must  receive  in  its  sup- 
port the  benefit  of  the  same  presumptions 
accorded  by  law  to  all  Judgments  rendered 
by  such  court  in  the  exercise  of  its  ordinary 
and  general  powers.  To  the  same  effect,  see 
Burke  v.  City  of  Kansas,  118  Mo.  309,  24  S. 
W.  48;  Thompson  v.  Chicago,  S.  P.  By.  Co., 
110  Mo.,  loa  dt  162,  19  S.  W.  77;  Belk  v. 
Hamilton,  130  Mo.,  loc.  clt  300,  32  S.  W.  65C; 
Lovltt  V.  Russell,  138  Mo.,  loc.  dt  474,  40 
S.  W.  123.  There  is  nothing  is  the  ruling 
made  in  the  City  of  Tarkio  v.  Clark,  186 
Mo.  285,  85  S.  W.  329,  which  militates  against 
the  principle  established  In  Leonard  v.  Sparks, 
supra,  which  case  is  dted  in  Tarklo  ▼.  Clark, 
with  approval  of  Its  doctrine  as  to  collateral 
attacks,  but  held  not  to  apply  in  the  latter 
case,  since  the  attack  there  was  a  direct  one 
made  on  appeal.  The  same  distinction  exists 
as  to  the  ruling  in  Bledsoe  v.  Bledsoe,  200 
Mo.  630,  98  S.  W.  631,  which  was  also  a  di- 
rect attack  by  appeal  to  this  court 

Our  condusion  is  that  there  Is  nothing  in 
the  record  made  by  the  circuit  court  in  the 
exerdse  of  its  Jurisdiction  to  enforce  the 
street  grading  ordinance  which  shows  that 
the  court  in  that  proceeding  had  no  power  or 
Jurisdiction  over  the  subject-matter  or  over 
the  plaintiff,  so  t&t  as  to  render  the  Judg- 
ment which  was  had  in  the  case;  and  that 
said  Judgment  is  not  open  to  the  collateral 
attack  which  constitutes  the  ground  of  the 
present  action;  and  that  the  failure  of  the 
record  to  make  any  redtal  in  that  cause  that 
the  commissioners  were  freeholders  was  only 
an  error  occurring  in  the  erroneous  exercise 
of  Jurisdiction,  and  did  not  flow  from  a  total 
want  of  Jurisdiction;  and  hence  it  was  one 
correctible  on  direct  attack,  but  closed  t» 
collateral  attack,  and  therefore  is  a  bar  to 
this  suit.  The  result  is  the  Judgment  herein 
is  reversed. 

BROWN,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


STATE  ex  rel.  RANNEY  v.  SCHOOL  DIST. 

OF  CITY  OF  CAPE  GIRARDEAU 

et  aL 

(Supreme  Court  of  Missouri,  Division   No.  1. 

Nov.  29,  1911.) 

1.  Schools  and  School  Districts  (|  20*)— 
Public   Schools  —  Constitutional   and 
Statutobt  Pbovisions— Regulation. 
Rev.    St    1899,    I   9764,    which    expretsly 

empowers  boards  of  education  to  make  all  need 
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ful  regulations  for  the  organization,  mding, 
and  government  of  acboola  within  their  district, 
must  be  qualified  by  Const,  art.  11,  i  1,  requir- 
ing that  free  public  schooU  shall  be  established 
and  maintained  for  the  gratuitous  instruction 
of  all  persons  between  the  ages  of  six  and 
twenty,  and  neither  the  Legislature  nor  the 
board  by  its  authority  can  make  or  enforce  any 
rule  inconsistent  with  the  ctmstitutional  re- 
quirement, but  while  any  rules  must  be  adapted 
to  the  promotion  of  the  constitutional  purpose, 
and  cannot  arbitrarily  deprive  a  beneficiary  of 
his  rights,  such  rules  may  be  made  as  are  neces- 
sary for  tne  orderly  conduct  of  the  schools  and 
to  guard  the  moral  and  physical  health  of  the 
pupils,  where  they  are  applicable  to  all  alike, 
even  though  they  temporarily  deprive  some 
pupils  of  the  facilities  of  the  schools. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  88;   Dec.  Dig.  | 

2.  Mandavus  (H  163,  164*)— PBOCEEDiNoa— 

Altebnatitk  wbit. 

On  service  of  an  alternative  writ  in  man- 
damus, the  respondents  may  either  obey  it,^  or, 
in  default  of  obedience,  show  cause  against  it 
by  demurrer,  or  by  return  tendering  issues  of 
fact  in  justification. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {|  341-360;   Dec.  Dig.  S{  163,  164.*] 

5.  MaNDAKUS    (I   16*)  —  PrOCBZDINOS  —  IBBU- 

AKCE  OF  Pereuptobt  Writ— Pboprikty. 
Where  mandamus  was  asked  to  compel  a 
school  district  and  the  principal  of  one  of  its 
public  schools  to  enroll  his  child  as  a  pupil  in 
the  first  grade,  and  the  respondents  answered 
by  a  return  stating  the  admission  of  the  child 
soon  after  the  granting  of  the  writ,  it  amounted 
to  a  return  of  unqualified  obedience,  and  as  the 
act  which  the  peremptory  writ  was  sought  to 
compel,  had  been  performed,  the  writ  should 
not  have  been  issued;  the  proper  practice  being 
to  refuse  to  make  it  peremptory  at  respondent's 
cost 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  U  48,  59,  60;  Dec.  Dig.  i  16. •] 

4.  Mandakcs    (i    187*)— Review— Habuless 

Rev.'  St.  1909,  |  1850.  which  provides  that 
errors  not  affecting  the  substantial  rights  of  an 
adverse  party  will  not  reverse,  does  not  require 
tliat  a  judgment  for  the  wrong  party  should 
stand  when  properly  questioned  on  appeal,  and 
where  a  trial  court  granted  a  peremptory  writ 
of  mandamus  after  striking  out  portions  of  the 
respondent's  answer  to  toe  alternative  writ 
which  showed  performance  of  the  act  sought 
thereby,  it  should  be  reversed,  and  a  judgment 
entered  denying  the  peremptory  writ,  even 
though  no  substantial  right  of  the  respondent  be 
affected  by  its  entry. 

[Kd.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  !  187.*] 

6.  Mandamus   (|  190*)— Relief— Costs. 

Rev.  St  1900,  I  2553,  providing  that,  in 
case  judgment  in  mandamus  shall  be  given  for 
the  person  making  a  return  to  the  writ,  he 
shall  recover  his  costs  of  suit  does  not  require 
that  costs  shall  be  given  one  who  obeys  an  al- 
ternative writ,  rightfully  sued  out  against  him, 
so  that  the  peremptory  writ  is  denied. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  190.*] 

Appeal  from  ClrculC  Court,  Cape  Girar- 
deau County;  Henry  C.  Riley, 'Judge. 

Mandamus  by  the  State,  on  the  relation  of 
R.  O.  Ranney,  against  tbe  School  District  of 
the  City  of  Cape  Oirardeau  and  another. 
From  a  peremptory  writ  defendants  appeal. 
Reversed  and  remanded. 


This  is  an  application  on  behalf  of  the  re- 
lator for  mandamus  to  compel  the  defend- 
ant school  district  and  Its  codefendant,  the 
principal  of  one  of  Its  public  schools,  to  re- 
ceive and  enroll  In  said  school  Ralph  G. 
Ranney,  the  infant  son  of  the  relator,  six 
years  old.  Tbe  alternative  writ,  issued  upon 
the  relator's  petition  on  the  13th  day  of 
November,  1903,  states  that  on  the  6th,  7th. 
and  8th  days  of  November  of  that  year  he 
and  his  said  son,  who  was  then  of  school 
age  and  entitled  to  enrollment  as  a  pupil  in 
the  said  school,  demanded  of  respondents  that 
he  be  enrolled  and  instructed  therein,  but 
that  the  said  principal  of  the  school  and  the 
president  and  directors  of  the  school  district 
wrongfully  and  willfully,  in  abuse  of  their 
authority  and  without  Just  cause  or  excuse, 
refused  to  so  enroll  him,  and  on  each 
of  said  days  ordered  him  to  return  to  his 
home,  and  that  they  then  and  there  refused 
and  still  refuse  to  instruct  him  or  in  any 
manner  recognize  him  as  a  pupil  in  said 
school  for  the  following  reason,  and  no  oth- 
er: "That  said  Ralph  O.  Ranney  had  neg- 
lected or  failed  to  apply  for  enrollment  in 
said  school  on  the  first  day  of  the  term 
thereof,  and  that  said  president  and  direc- 
tors of  said  school  district  respondent,  had 
made  a  rule  by  which  pupils  are  not  enrolled 
in  the  first  grade,  except  at  the  beginning  of 
each  half  term,  or  during  the  first  week  of 
the  same."  The  writ  further  stated  "that 
said  rule  is  arbitrary,  unreasonable  and  op- 
pressive, and  made  without  authority  of  law, 
and  Is  in  derogation  and  contravention  of 
the  rights  of  relator  and  bis  said  child  un- 
der section  1,  art  11,  of  the  Constitution  of 
the  state  of  Missouri."  That  said  writ,  fol- 
lowing the  petition  therefor,  commands  the 
resiKindents  to  "receive  and  enroll  In  the 
public  school  of  the  city  of  Cape  Girardeau 
the  said  Ralph  G.  Ranney  whenever  request- 
ed so  to  do  by  the  said  Robert  G.  Ranney,  his 
father;  and  *  *  *  at  all  times  during 
the  terms  of  school  and  during  the  school 
hours  thereof  to  teach  and  instruct  the  said 
Ralph  G.  Ranney  in  all  the  branches  of 
learning  taught  in  said  school,  or  that  yon 
apiiear  before  the  Cape  Girardeau  circuit 
court,  at  the  city  of  Jackson,  on  the  first  day 
of  January,  1906,  at  two  o'clock  p.  m.,  to 
show  cause  for  your  refusal  so  to  do."  Tbe 
writ  was  served  on  the  day  of  its  issue.  The 
respondents  appeared  on  the  return  day,  and 
afterwards,  on  August  27,  1906,  filed  their 
return.  It  states  that  relator's  son  was  only* 
six  years  old  at  the  time  of  his  application, 
and  admits  all  the  allegations  of  the  writ 
except  that  the  rule  pleaded  "la  arbitrary, 
unreasonable,  and  oppressive  and  made  with- 
out authority  of  law,  and  is  in  derogation  or 
contravention  of  the  rights  of  the  said  relat- 
or and  his  child  under  section  1,  art  11,  of 
the  Constitution  of  the  state  of  Missouri," 
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and  "that  In  enforcing  the  said  rule  as  afore- 
said they  acted  wrongfully,  lUegally,  op- 
pressively, willfully,  and  in  abuse  of  their 
authority  and  contrary  to  law  and  without 
Just  cause  and  excuse,"  all  of  which  they 
expressly  deny.  They  then  plead  with  suflS- 
clent  detail  substantially  that  during  the  five 
years  next  preceding  November,  1905, '  the 
population  of  the  city  of  Cape  Girardeau  in- 
creased from  about  6,000  to  about  10,000;  that 
the  population  of  the  said  school  district  was 
practically  doubled  during  that  time;  that 
the  schools  of  the  district  were  very  much 
crowded;  that  the  first  grade  room  In  the 
Lorlmier  School,  which  the  relator's  child 
was  entitled  at  prox>er  times  to  enter,  bad 
a  seating  capacity  of  50  scholars;  that  the 
enrollment  of  said  grade  in  that  room  for 
the  school  month  beginning  October  30  and 
ending  November  24,  1905,  was  65,  with  an 
average  attendance  of  48;  that  the  same 
crowded  condition  existed  In  the  other 
schools ;  that  the  school  year  in  that  district 
consisted  of  36  weeks,  divided  Into  4  terms, 
and  that  relator  and  his  son  failed  to  apply 
for  the  admission  of  the  son  at  the  begin- 
ning of  any  half  term,  or  during  the  first 
week  thereof;  "that  the  relator's  said  child 
we  admitted  to  the  first  grade  of  the  said 
Lorlmier  School  soon  after  the  granting  of 
the  alternative  writ  of  mandamus  berelif, 
and  then  and  there  enrolled,  and  has  ever 
since  been  instructed  and  treated  in  all  re- 
spects exactly  like  other  children  of  the  first 
grade  In  the  said  Lorlmier  School."  The  re- 
lator demurred  to  all  that  part  of  the  return 
constituting  the  plea  in  avoidance  above  set 
out  in  substance,  including  the  averment 
that  relator's  child  had  already  been  admit- 
ted to  and  was  attending  the  school,  on  the 
following  grounds:  "That  said  part  of  said 
answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  relator's  cause  of  ac- 
tion; that  the  allegations  of  said  part  of 
said  answer  are  inconsistent  with  each  oth- 
er." The  demurrer  was  sustained  by  the 
court  and  all  of  that  part  so  demurred  to 
was  stricken  out;  and  thereupon,  the  re- 
spondent declining  to  plead  or  otherwise 
proceed  further,  the  court  without  hearing 
evidence  adjudged  that  the  writ  be  made  per- 
emptory. 

B.  G.  Hardesty,  for  appellants.  R.  O.  Ran- 
ney,  pro  se. 

BROWN,  0.  (after  stating  the  facts  as 
above).  This  cause  having  been  tried  and 
decided  upon  the  pleadings  alone,  the  only 
question  raised  by  the  api)eal  is  whether  or 
not  upon  those  pleadings,  taken  together,  the 
trial  court  was  wrong  in  its  decision.  Its 
action  upon  the  demurrer  to  the  return  of 
the  respondents,  which  it  seems  to  have  con- 
sidered as  a  motion  to  strike  out  parts  of 
that  pleading,  has  no  significance  except  In 
so  far  as  it  informs  us  of  the  theory  upon 
which  the  case  was  disposed  of.    It  stands 


here  the  same  as  if  the  final  Judgment  of 
the  court  had  been  entered  upon  a  motion 
to  make  the  writ  peremptory  upon  the  com- 
ing in  of  the  return. 

The  alternative  writ,  issued  and  served 
November  18,  1905,  after  stating  the  exdu- 
slon  of  the  relator's  child  from  the  district 
school  on  the  6tb,  7th,  and  8th  days  of  the 
same  month,  sets  ont  the  rule  of  the  board 
of  education  under  which  It  was  attempted 
to  Justify  this  action,  and  states:  "That  said 
rule  is  arbitrary,  unreasonable,  and  oppres- 
sive, and  made  without  authority  of  law,  and 
is  In  derogation  and  contravention  of  the 
rights  of  relator  and  his  said  child  under 
section  1,  art  11,  of  'the  Constltatlon  of  the 
state  of  Missouri." 

[1]  The  power  of  the  board  of  education 
"to  make  all  needful  rules  and  regnlatlona 
for  the  organization,  grading  and  govern- 
ment in  their  schools  district"  is  expressly 
given  by  the  statute  (Rev.  St.  1899,  §  9764), 
by  which  its  nature  and  extent  must  be 
Judged;  with  the  qualification,  however,  that 
neither  the  Legislature  nor  the  board  by  its 
authority  can  make  or  enforce  any  rule  in- 
consistent with  the  constitutional  require- 
ment that  these  schools  shall  be  maintained 
for  the  gratuitous  instruction  of  all  persons 
in  the  state  between  the  ages  of  6  and  20 
years.  From  this  constitutional  mandate 
it  necessarily  results  that  the  Legislature 
has  power  to  authorize,  and  that  the  school 
authorities  have  power,  to  the  extent  of  such 
authorization,  to  make  such  rules  as  shall  be 
needful  for  the  orderly  conduct  of  the 
schools,  and  to  guard  the  moral  and  physical 
health  of  the  pupils  so  as  to  make  them 
available  to  all  alike  who  may  be  entitled  to 
their  advantages.  These  rules  may,  and 
some  of  them  necessarily  will,  deprive  some 
pupils  temporarily  of  the  right  to  avail  them- 
selves of  the  facilities  for  Instruction  which 
they  afCord,  but  all  must  be  adapts  to  the 
promotion  and  accomplishment  of  the  iwra- 
moimt  object  contemplated  by  the  Constitu- 
tion. They  cannot  arbitrarily  and  unneces- 
sarily deprive  any  beneficiary  of  the  Con- 
stitution of  any  part  of  the  right  guaranteed 
to  him.  For  example,  a  rule  that  no  i)erson 
should  be  enrolled  in  the  public  sdiools  who 
had  not  attained  the  age  of  six  years  and 
one  month  would  be  evidently  void,  becanse 
tending  only  to  defeat  that  object  On  the 
contrary,  a  rule  forbidding  the  attendance 
of  persons  aflUcted  with  smallpox  would  be 
evidently  valid  because  it  would  tend  to 
promote  that  object  Between  these  ex- 
tremes lies  a  vast  field  for  the  exercise  of 
this  rule-making  power,  which  depends.  In 
some  Instances,  upon  local  or  temporary  con- 
ditions of  which  the  courts  cannot  take  Ju- 
dicial notice,  and  to  which  their  attention 
must  ther^ore  be  directed  by  pleading  and 
evidence.  The  fact  that  by  their  failure  to 
demur  to  the  alternative  writ  and  by  the 
special  plea  in  avoidance  in  their  return  the 
respondents  assume  that  thla  case  belongs 
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to  tbe  daas  last  mentioned  relieves  as  from 
any  further  consideration  of  that  feature, 
and  we  may,  and  will,  so  far  as  Is  necessary, 
Indulge  the  same  assumption.  The  wrong 
alleged  In  the  alternative  writ  is  the  refusal 
of  respondents  to  enroll  relator's  son  as  a 
pupil  In  the  school  on  the  6th,  7th,  and  8th 
days  of  November,  1905,  and  continuously 
np  to  the  Issue  of  tbe  writ  on  the  13tb  day 
of  the  same  month.  It  also  states  that  such 
refusal  was  "for  the  following  reasons,  and 
none  other,  to  wit:  That  said  Balph  G.  Ran- 
ney  had  neglected  or  failed  to  apply  for  en- 
rollment tn  said  school  on  the  first  day  of 
the  term  thereof,  and  that  said  president  and 
directors  of  said  school  district,  respondent, 
had  made  a  rule  by  which  pupils  are  not 
enrolled  in  the  first  grade,  except  at  the 
beginning  of  each  haU  term,  or  during  the 
first  week  of  the  same." 

[2]  Upon  service  of  the  writ  the  respond- 
ents could  obey  it,  or,  in  default  of  obedience, 
they  might  show  cause  against  It  (1)  by  de- 
murrer, or  (2)  by  return  tendering  issues  of 
fact  in   Jnstlflcation  of  their  disobedience. 

[3]  In  this  case  they  made  nearly  nine 
months  after  service  a  return  setting  forth 
facts  which  they  insist  would  have  Justified 
them  bad  they  chosen  to  disobey  the  writ, 
and  also  pleading  "that  the  relator's  said 
child  was  admitted  to  the  first  grade  of  the 
-  said  Lorlmier  School  soon  after  the  granting 
of  the  alternative  writ  of  mandamus  herein, 
and  then  and  there  enrolled,  and  has  ever 
since  been  instructed  and  treated  in  all  re- 
spects exactly  like  other  children  of  the  first 
grade  In  tbe  said  Lorlmier  School."  This 
averment  is  plain.  It  refers  to  the  writ,  and 
says  that  soon  after  its  Issue  the  respond- 
ents did  tbe  very  act  which  it  commanded. 
That  it  amounts  to  a  return  of  unqualified 
obedience  there  can  be  no  question.  Even 
the  rule,  which  only  related  to  tbe  initial 
step  by  which  persons  t)ecome  pupils  of  tbe 
sdiools,  their  enrollment  In  tbe  first  and 
lowest  grade,  becomes  functus  officio  as  to 
relator's  child,  and  the  controversy  not  only, 
but  the  subject  of  the  controversy,  ceased  to 
exist.  There  was  nothing  in  the  mandate 
tliat  respondents  receive  and  Instruct  tbe 
cblld  "at  all  times  during  tbe  terms  of 
school"  which  could  prevent  bis  exclusion 
for  any  cause  thereafter  accruing,  or  which 
gave  it  any  additional  force.  The  object  of 
tbe  peremptory  writ  of  mandamus  t)eing  to 
compel  the  performance  of  a  specific  act, 
when  that  act  Is  performed,  the  writ  would 
be  fruitless,  and  should  not  Issue.  When  tbe 
performance  Is  subsequent  to  tbe  issue  of 
tbe  alternative  writ,  tbe  proper  practice  is 
to  refuse  to  make  it  peremptory  at  respond- 
ent's cost  (State  ex  rel.  ▼.  Lafayette  County 
Court,  41  Mo.  38),  and  that  la  tbe  Judgment 
-wliiCb  should  have  l>een  entered.  Instead 
of  doing  this,  tbe  trial  court  made  the  writ 
peremptory. 


[4]  While  this  Judgment  affected  no  sub- 
stantial right  of  tbe  respondents,  ordering 
them,  as  it  did,  merely  to  do  something  which 
they  had  already  done,  we  think  that  Its 
entry  was  such  an  error  as  we  ought  to  cor- 
rect on  this  appeal.  Tbe  due  and  orderly 
conduct  of  Judicial  proceedings  requires  that 
a  final  Judgment  should  be  for  the  one  ap- 
pearing to  be  tbe  right  party  upon  the  whole 
record  notwithstanding  any  defect  or  error 
in  tbe  pleadings  or  proceedings  which  shall 
not  affect  the  substantial  rights  of  bis  ad- 
versary, and  we  see  nothing  in  the  terms  of 
section  1850  of  tbe  Revised  Statutes  of  1909 
which  requires  that  a  Judgment  for  the 
wrong  party  ought  to  remain  upon  tbe  rec- 
ords of  the  court  when  properly  questioned 
by  appeal. 

[S]  Nor  do  we  think  there  is  anything  In 
section  2553  which  requires  that  costs  be 
given  one  who  obeys  an ,  alternative  writ  of 
mandamus  rightfully  sued  out  against  him. 

For  the  reasons  stated,  and  without  ex- 
pressing any  opinion  upon  the  force  and  ef- 
fect of  the  rule  of  tbe  respondent  board  of 
education  in  question  othervrlse  than  as  to 
the  effect  given  it  by  tbe  pleadings  for  tbe 
purposes  of  this  ease  only,  the  Judgment  of 
tbe  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit 
court  to  set  aside  its  order  striking  out  that 
part  of  the  return  stating  that  relator's 
child  had  been  enrolled  and  was  being  in- 
structed in  its  school,  and  to  enter  Judgment 
refusing  to  make  tbe  alternative  writ  per- 
emptory, and  that  the  costs  in  said  court  be 
adjudged  against  respondent  in  that  suit, 
except  the  costs  accruing  upon  tbe  demur- 
rer, including  the  setting  aside  of  the  order 
sustaining  the  same  and  the  entry  and  va- 
cation of  the  Judgment  appealed  from,  wtiicb 
shall  be  adjudged  against  relator.  The  costs 
of  this  appeal  are  adjudged  against  the  re- 
lator. 

BLAIR,  C,  concursL 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  tbe  opinion  of  the 
court    All  tbe  Judges  concur. 


STATE,  ex  bif.  ATTORNET  GENERAL,  T. 

MISSOURI  PAD.  RY.  CO.  et  aL 
(Supreme  Oourt  of  Missouri.    Nov.  27,  1911.) 

1.  Plkadihs  (S  350*)— Judgment  ok  Plba.d- 

iNos— Answkb  Takkr  as  True. 

Upon  a  motion  for  Judgment  on  tbe  plead- 
ings, tbe  answer  or  return  to  a  writ  of  quo  war- 
ranto must  be  taken  as  true. 

[Ed.    Note.— For    other    cases,    see   Pleading, 
Cent.  Dig.  ff  1074,  1075;   Deo.  Dig.  {  350.*] 

2.  OoBPOBATiOMS    (I     377*)  — Purchase    of 
Stock  in  Otheb  Corporations. 

Under  Const,  art  12,  §  7,  providing  that 
no  corporation  shall  engage  in  businesB  other 
than  that  expressly  authorized  by  its  charter  or 


*For  other  rases  s«<  same  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Dig,  Kej  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


644 


141  SOUTHWESTEBN  BBPORTBB 


(Ma 


the  law  nnder  which  it' may  have  been  organiz- 
ed, a  railroad  company  may,  for  the  purpose  of 
obtaining  fuel  for  its  locomotives,  mine  coal, 
and  may  own  and  operate  an  elevator  for  the 
handling  of  the  grain  ^hich  it  transports,  and 
hence  it  may  purchase  atock  in  mining  and  ele- 
vator corporations  to  carry  out  those  purposes, 
where  such  ownership  is  not  a  mere  cloak  to 
hide  a  usurpation  of  tne  corporate  franchises  of 
such  corporations  and  such  usurpation  is  not 
shown  by  the  mere  fact  that  the  ownership  ex- 
tends to  practically  all  the  stock  in  such  corpo- 
rations, since  it  will  be  presumed  that  directors 
have  been  chosen  because  of  their  fitness,  and 
are  left  to  conduct  the  business  in  a  lawful 
manner. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  1531-1534;  Dec.  Dig.  i  S77.*] 

8.  EviDBNCK  (S  20*)— Judicial  Notice. 

The  court  will  take  judicial  notice  that 
coal  is  a  necessity  in  the  operation  of  a  steam 
lailroad,  and  that  an  elevator  is  of  assistance 
in  handling  and  shipping  grain  by  railroads. 

[Ed.  Note.— £N>r  other  cases,  see  Evidence, 
Cent.  Dig.  |  24;  Dec  Dig.  S  20. •] 

In  Banc.  Quo  warranto  by  the  State,  on 
the  Information  of  tlie  Attorney  General, 
against  the  Missouri  Pacific  Railway  and  oth- 
ers. Ouster  refused,  and  defendants  dis- 
charged. 

Herbert  S.  Hadley,  Atty.  Gen.,  Elliott  W. 
Major,  Atty.  Gen.,  John  Kennlsb,  Asst.  Atty. 
Gen.  (F.  W.  Lehmann,  of  counsel),  for  the 
State.  Martin  L.  Ctardy  and  B.  T.  RaUey, 
for  respondents. 

VALLIANT,  0.  J.  The  information  Is  in 
quo  warranto.  The  respondents  are  Missouri 
corporations.  The  business  for  which  each 
was  incorporated  Is  indicated  by  its  corpo- 
rate name,  a  railroad  company,  two  coal 
mining  companies,  and  an  elevator  company. 

The  charge  in  the  information  is  that  the 
railroad  company  has  acquired  the  capital 
stock  of  the  three  other  corporations,  and  Is 
engaged  in  conducting  the  business  for  which 
they  were  Incorporated.  More  specifically 
stated,  the  charge  Is  that  the  Western  Coal 
&  Mining  Company  was  organized  under  the 
laws  of  this  state  in  1879,  with  capital  stock 
of  $500,000,  for  the  purpose  of  carrying  on 
a  general  coal  and  mining  business  in  Mis- 
souri, Kansas,  and  elsewhere,  with  power  to 
purchase,  lease,  or  otherwise  acquire  mineral 
and  other  lands  for  the  purpose  of  mining 
coal  and  other  minerals,  buying  and  selling 
coal,  etc.,  and  owning  and  operating  machin- 
ery ttnd  appurtenances  necessary  to  carry  on 
that  business,  and  that,  after  Its  organiza- 
tion, the  corporation  entered  upon  the  busi- 
ness for  which  it  was  chartered,  and  continu- 
ed to  conduct  the  same  until  the  acquisition 
of  Its  capital  stock  by  the  Missouri  Pacific 
Railway  Company,  whereupon  It  ceased  to 
perform  its  functions,  and  the  business  has 
since  and  is  still  being  conducted  alone  by 
the  railroad  company,  to  the  injury  of  the 
interests  and  welfare  of  the  people  of  the 
state.  Like  speclflcations  are  made  in  rela- 
tion to  the  Rich  Hill  Coal  &  Mining  Com- 


pany, and,  varying  only  in  reference  to  the 
character  of  the  business,  relating  also  to  the 
Kansas-Missouri  Elevator  Company.  The 
conclusion  from  those  facts  drawn  in  the  in- 
formation is  that  the  two  coal  companies  and 
the  elevator  company  have  lost  their  integri- 
ty and  individuality,  and  are  rendered  inca- 
pable of  exercising  the  franchises  granted  by 
their  respective  charters,  that  each  had  be- 
come a  mere  cover  for  the  unlawful  exercise 
of  power  by  the  railroad  company,  and  their 
further  existence  is  of  Injury  to  the  people  of 
the  state.  The  prayer  is  that  the  two  coal 
companies  and  the  elevator  company  be  oust- 
ed of  their  charters,  that  the  railroad  com- 
pany be  ordered  to  cease  operating  the  busi- 
ness of  those  three  companies,  and,  failing  to 
heed  such  order,  that  it  be  ousted  of  the  cor- 
porate rights  granted  by  its  charter. 

The  respondents  file  a  joint  answer  to  the 
following  effect:  They  admit  the  organization 
of  each  of  the  corporations  as  stated  in  the 
Information  and  the  purpose  for  which  It 
was  organized,  and  they  admit  that  a  majori- 
ty of  the  capital  stock  of  the  three  other  com- 
panies is  owned  by  a  trustee  who  holds  the 
legal  title  thereto  for  the  use  and  benefit  of 
the  railroad  company,  but  aver  that  there  are 
four  other  persons  who  each  own  at  least 
one  share  of  the  stock.  Referring  to  the 
averment  In  the  information  to  the  effect 
that  the  railroad  company  holds  its  charter 
from  the  state  and  has  only  the  powers 
granted  to  it  as  a  railroad  company  by  the 
laws  of  the  state  which  are  only  such  powers 
as  are  necessary,  convenient,  and  Incident  to 
the  construction,  maintenance,  and  opera- 
tion of  a  railroad  as  a  public  highway,  and 
that,  under  the  Constitution,  it  can  engage 
In  no  business  other  than  that  expressly  au- 
thorized by  the  charter  or  the  law  under 
which  It  may  have  been  organized,  the  an- 
swer avers  that  the  raUroad  company  has 
offended  in  no  respect  the  provisions  of  the 
law  referred  to,  and  has  not  gone  beyond  the 
lawful  iwwer  conferred  by  its  charter;  that 
the  acquiring  of  the  stock  In  the  coal  com- 
panies was  for  the  purpose  only  of  securing 
for  its  use  in  operating  its  railroad  the  neces- 
sary supply  of  coal  for  fuel,  and  the  acquir- 
ing of  the  stock  In  the  elevator  was  to  facili- 
tate the  shipping  and  transportation  of  grain 
over  the  raUroad.  They  deny  that  since  the 
acquisition  of  the  stock  by  the  railroad  com- 
pany the  coal  companies  and  the  elevator 
company  have  ceased  to  do  business  under 
their  respective  charters,  or  that  such  busi- 
ness is  or  has  been  conducted  by  the  railroad 
company;  on  the  contrary,  they  aver  that 
since  the  acquisition  of  the  stock,  as  before, 
the  business  of  the  coal  companies  and  the 
elevator  company  have  been  conducted  ex- 
cluslvely  by  their  respective  boards  of  direc- 
tors duly  elected  by  the  stockholders.  They 
deny  that  there  has  been  any  abuse  of  their 
charter  powers  or  any  conduct  on  the  part  of 
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the  directors  injurious  to  the  Interest  or  wel- 
fare of  the  people  of  the  state,  or  that  the  In- 
terests or  welfare  of  the  people  would  be  pro- 
moted by  a  dissolution  of  the  corporations 
named  or  a  forfeiture  by  the  railroad  com- 
pany of  its  beneficial  Interest  In  the  stock  of 
the  other  companies. 

To  that  answer  the  Attorney  General  filed 
a  reply,  In  which  after  denying  that  any  per- 
sons other  than  the  trustee  for  the  railroad 
company  owned  any  of  the  stock,  and  deny- 
ing that  the  stock  was  acquired  for  the  pur- 
poses stated  in  the  answer,  went  on  to  aver 
that  since  the  acquisition  of  the  stock  in 
the  coal  companies  the  railroad  company, 
"through  the  management,  conduct,  and  con- 
trol of  the  said  coal  companies,  engaged  in 
the  business  of  selling  coal  to  the  general 
public,  and  did  sell  large  amounts  through 
and  under  the  name  of  said  coal  and  mining 
companies  to  the  general  public  in  Missouri 
and  elsewhere."  An  averment  of  like  char- 
acter was  made  in  reference  to  the  business 
of  the  elevator  company.  These  averments 
differ  from  those  in  the  Information,  In  this, 
to  wit:  In  the  Information  It  was  stated  that 
the  railroad  company  itself  was  under  cover 
of  the  charters  of  these  other  companies 
carrying  on  the  business  of  mining  and  mar- 
keting coal  and  a  general  warehouse  and  ele- 
yator  business,  whereas  the  averments  In 
the  reply  are  that  the  railroad  company  was 
doing  those  acts  through  the  management  of 
the  coal  and  elevator  companies  by  virtue  of 
Its  ownership  of  the  stock  In  those  com- 
panies. On  motion  of  the  respondents,  the 
court  struck  out  those  averments  In  the  re- 
ply, construing  them  to  be  the  pleader's  In- 
ference from  the  fact  of  the  ownership  of  the 
stock,  and,  since  the  ownership  of  the  stock 
was  admitted  in  the  answer  or  return,  the 
inference  to  be  drawn  was  but  a  legal  con- 
clusion. 

[1]  The  state  then  moved  for  Judgment  on 
the  pleadings,  and  that  Is  the  form  in  which 
the  cause  Is  now  submitted  for  final  Judg- 
ment For  the  purposes  of  this  motion  the 
statem«its  in  the  answer  (or  return)  of  re- 
spondents must  be  taken  as  tnie^  and  the 
statements  In  the  Information,  admitted  by 
the  answer,  will  also  be  taken  as  true.  The 
legal  conclusions  that  either  party  draws 
from  those  facts  are  open  for  discussion. 

[2]  The  organizations  of  the  corporations 
as  stated  in  the  information,  and  the  several 
purposes  for  which  they  were,  respectively, 
organized,  are  admitted,  and  It  Is  also  ad- 
mitted that  the  majority  of  the  stock  In  the 
coal  companies  and  in  the  elevator  company 
Is  held  by  a  trustee  for  the  railroad  company. 
The  language  of  the  answer  perhaps  Justifies 
the  inference,  also,  that  all  the  stock  In  those 
companies  except  four  shares  In  each  is  held 
by  a  trustee  for  the  railroad  company,  and 
that  those  four  shares  are  held  by  individu- 
als to  enable  them  to  qualify  as  directors  as 
the  law  requires.  Against  those  admissions, 
we  have  the  statements  In  the  answer  that 


the  purpose  of  the  railroad  company  in  ac- 
quiring the  stock  in  the  coal  companies  was 
to  secure  to  itself  a  supply  of  coal  to  be  used 
as  fuel  in  running  Its  trains,  and  the  pur- 
pose in  acquiring  the  stock  hi  the  elevator 
company  was  to  facilitate  the  handling  and 
shipping  of  grain  to  be  carried  over  its  road ; 
also,  the  statements  that  the  railroad  com- 
pany does  not  operate  or  control  the  opera- 
tion of  either  of  those  coal  companies  or  the 
elevator  company,  but,  on  the  contrary,  each 
is  controlled  and  operated  by  its  own  board 
of  directors  and  ofiicers  appointed  by  the 
board,  and  that  each  company  is  performing 
the  duties  required  by  its  charter  and  serv- 
ing the  public  Impartially  as  the  law  re- 
quires. Those  statements  must  be  taken  as 
true  with  only  this  qualification,  to  wit:  The 
law  presumes  that  the  railroad  company'  has 
exerted  its  power  as  a  stockholder  in  electing 
the  directors,  and  to  that  extent  influences 
the  policy  of  each  company. 

Under  the  state  of  facts  above  mentioned, 
the  only  question  of  law  in  this  case  is.  May 
a  railroad  company  own  the  majority  of 
stock  in  a  coal  company  adjoining  or  near 
its  line  of  road  or  in  an  elevator  company 
offering  a  convenient  means  to  aid  It  In  the 
handling  and  shipping  of  grain?  The  ques- 
tion is  not  can  a  railroad  company  be  held 
to  account  in  a  proceeding  In  quo  warranto 
for  an  abuse  of  the  power  which  the  owner- 
ship of  a  majority  of  such  stock  gives,  for 
perhaps  no  one  would  doubt  that  it  would  be 
amenable  to  such  an  inquiry,  but  where 
there  has  been  no  abuse  of  power,  where  the 
business  of  the  corporation  is  being  con- 
ducted in  the  usual  way  of  such  business 
concerns,  Is  it  unlawful  for  the  railroad  com- 
pany to  own  the  stock?  The  only  written 
law  to  which  we  are  referred  as  sustaining 
the  contention  that  it  is  unlawful  for  a  rail- 
road company  to  own  stock  under  such  con- 
ditions is  section  7  of  article  12  of  the  Con- 
stitution, in  which  is  the  following:  "No 
corporation  shall  engage  in  business  other 
than  that  expressly  authorized  in  its  charter 
or  the  law  under  which  it  may  have  been  or 
hereafter  may  be  organized."  That  clause 
in  the  Constitution  does  not  refer  to  the 
ownership  of  stock  in  another  company.  The^ 
thing  forbidden  is  the  engaging  In  business* 
not  authorized  by  its  charter.  It  would 
doubtless  be  a  violation  of  that  clause  of  the 
Constitution  tf  a  railroad  corporation  should 
acquire  and  use  the  stock  of  another  coriMra- 
tion  In  whose  business  a  railroad  company 
could  not  lawfully  engage  as  a  cover  behind 
which  to  carry  on  such  business — that  is,  as 
a  mere  means  of  evading  the  letter  of  the 
law — still  in  such  case  the  offense  would  be 
the  carrying  on  of  the  business,  not  the  own- 
ing of  the  stock.  It  would  perhaps  not  be 
contended  that  a  railroad  company  could  not 
lawfully  own  a  coal  mine  and  o{)erate  It  If 
necessary  for  the  sole  purpose  of  obtaining 
fuel  for  its  own  use,  or  that  It  could  not  own 
and  operate  an  elevator  In  the  handling  of 
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grain  to  be  transported  orer  Its  railroad. 
The  buslneBB  therefore  of  mining  coal  or 
operating  an  elevator  Is  not  bnslnesB  of  sudi 
a  character  as  the  clause  in  the  Ck>n8tltntlon 
above  quoted  forbids.  If  the  railroad  com- 
pany could  do  that  business  with  its  own 
means,  why  could  it  not  secure  itself  in  the 
matter  of  obtaining  coal  for  fuel  or  a  con- 
venience in  liandling  grain  by  acquiring  stock 
In  a  coal  or  elevator  company,  if  it  would  be 
more  convenient,  and  if  the  public  was  not 
injured  thereby?  The  more  stock  a  corpora- 
tion owns  In  another  concern  the  more  power 
it  has  in  the  election  of  directors,  and 
through  them  In  influencing  the  policy  of  the 
other  corporation,  but  that  is  not  in  fact  tak- 
ing the  management  of  the  business  in  its 
own  hands.  We  are  not  overlooking  the  fact 
that,  where  a  corporation  owns  practically 
all  the  stock  in  another  concern,  it  may,  if 
BO  minded,  dictate  through  the  board  of  di- 
rectors the  method  of  the  business,  which 
would  b«  equivalent  to  indirectly  conducting 
the  business;  but  that  consequence  does  not 
necessarily  follow.  The  directors  may  be 
chosen  with  an  eye  to  their  ability  and  hon- 
esty, and  left  to  conduct  the  business  accord- 
ing to  their  best  Judgment,  and  the  law  will 
presume  that  such  is  the  case  until  the  contra- 
ry is  shown.  If  it  should  be  shown  that  direc- 
tors are  conducting  the  business  in  the  inter- 
est alone  of  a  stockholder  who  elected  them 
and  to  the  Injury  of  the  other  stockholders  or 
to  that  of  the  public  in  general,  a  case  of 
fraudulent  mismanagement  would  appear, 
calling  for  the  arm  of  a  court  of  equity;  but 
such  is  not  this  case.  We  therefore  conclude 
that  section  7  of  article  12  of  the  Constitu- 
tion does  not  forbid  a  railroad  company  to 
own  stock  In  a  coal  company  or  an  elevator 
company,  and  we  hold  that  the  mere  fact 
that  the  railroad  company  does  own  a  ma- 
jority or  all  but  a  few  shares  of  the  stock  in 
those  companies  does  not  authorize  a  Judg- 
ment of  dissolution  of  the  corporations  and 
ouster  of  their  franchises. 

It  is  charged  in  the  Information  that  the 
charters  of  the  coal  companies  and  the  ele- 
vator company  have  become  a  mere  cover  for 
the  railroad  comi>any  under  which  to  hide 
its  -unlawful  usurpation  of  the  corporate 
franchises,  that  those  companies  by  such  un- 
lawful usurpation  by  the  railroad  company 
have  been  rendered  incapable  of  conducting 
their  business,  and  that  their  businesses  are 
being  conducted  by  the  railroad  company. 
But  those  statements  are  denied  in  the  an- 
swer of  respondents.  It  is  there  stated  that 
the  business  of  each  of  those  companies  is 
and  has  been  from  the  beginning  conducted 
under  the  direction  and  control  of  its  own 
board  of  directors.  Those  statements  are  to 
be  taken  as  true,  and,  taking  them  as  true, 
it  leaves  the  state's  case  nothing  to  rest  on 
but  the  bare  fact  that  the  railroad  company 


owns  the  majority  of  8to<!k  In  tbose  other 
companies. 

[S]  There  is  no  use  for  us  to  go  further, 
and  decide  whether  or  not  a  railroad  com- 
pany may  lawfully  acquire  and  hold  any  or 
all  the  capital  stock  of  another  corporation 
whose  business  has  no  influence  in  aiding  it 
in  operating  Its  railroad,  because  there  Is  no 
such  question  before  us.  The  court  will  take 
Judicial  knowledge  of  the  fact  that  coal  for 
fuel  is  a  necessity  in  the  operation  of  a 
steam  railroad,  and  that  an  elevator,  al- 
though not  an  absolute  necessity,  is  an  as- 
sistance in  the  handling  and  shipping  of  grain, 
and  we  hold  that  a  railroad  company  may 
acquire  stock  in  coal  and  elevator  companies 
when  the  purpose  la,  as  in  tills  case  it  is,  to 
facilitate  the  business  for  which  It  was  char- 
tered. 

Our  Judgment  Is  that  the  ouster  demanded 
in  the  Information  should  be  denied  and  the 
respondents  discliarged.  It  is  so  ordered. 
All  concur,  except  KENNISH,  J.,  not  sitting, 
having  been  of  counsel. 


BTATB  ex  reL  OREIAR,  Pros.  Atty.,  v.  WA- 
BASH B.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  29,  1911.) 

ComiEBCK  (I  27*)— BxaTTULTiONS— Stats  ahd 

F^DEKAX  STATUTES. 

Act  March  25,  1906  (Acts  1905,  p.  112), 
regulating  the  hours  of  service  of  trainmen, 
not  being  restricted  to  intrastate  commerce, 
and  therefore  embracing  interstate  commerce,  is 
nullified  by  Act  Cong.  March  4,  1907,  c.  2939, 
34  Stat  1415  (U.  S.  Comp.  St.  Supp.  1909,  p. 
1170),  covering  the  same  subjects  or  classes  of 
legislation,  though  limited  to  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  CommerocL 
Cent.  Dig.  |  25;  Dec.  IMg.  {  27.*] 

Appeal  from  Circuit  Court,  Audrain  (3oun- 
ty;  Jas.  D.  Harnett,  Judge. 

Indictment  against  the  Wabash  Railroad 
Company.  Defendant  was  foimd  guilty,  and 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

At  the  January  term,  1908,  of  the  circnlt 
court  of  Audrain  county,  John  D.  Orear,  the 
prosecuting  attorney  tliereof,  filed  therein 
against  the  Wabash  Railroad  Company  the 
following  information,  to  wit:  "State  of 
Missouri,  County  of  Audrain.  In  Circuit 
Court,  January  Term,  1908.  The  State  of 
Missouri,  at  the  Relation  and  to  the  Use  of 
John  D.  Orear,  Prosecuting  Attorney  within 
and  for  the  County  of  Audralo  and  State  of 
Missouri,  Plaintur,  v.  The  Wabash  Railroad 
Company,  Defendant  Now  comes  plaintiff 
in  the  above-entitled  cause,  and  for  its  cause 
of  action  states:  That  the  defendant  herein 
is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Missouri,  and  as  such  corporation  is  en- 
gaged in  operating  a  line  of  railroad  from 


*For  stber  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dls.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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tbe  town  of  Moberly,  In  the  state  of  Missouri, 
through  the  county  of  Audrain  in  the  state 
of  Missouri,  and  to  Luther  Station,  in  St. 
Louis  county.  Mo.,  and  In  transporting 
freight  In  freight  trains  over  said  line  of 
railroad.  That  on  the  25th,  26th,  and  the 
27th  days  of  February,  A.  D.  1907,  the.  said 
Wabash  Railroad  Company  liad  in  its  employ 
one  B.  0.  Deskin,  wlio  was  then  and  there 
employed  by  said  Wabash  Railroad  Company 
as  a  conductor  on  and  for  freight  trains. 
That  while  in  the  employment  of  the  said 
defendant  he,  the  said  E.  C.  De^in,  was 
required  by  the  said  defendant  to  take  charge 
of  a  freight  train  belonging  to  said  defend- 
ant, as  conductor  thereof,  at  Moberly,  Mo., 
at  six  o'clock  in  the  afternoon  of  the  25th 
day  of  February,  A.  D.  1907,  for  the  purpose 
of  conducting  said  train  to  Luther  Station, 
in  St  Louis  county,  Mo.  That  the  said  E.  C. 
Deekin,  acting  under  the  orders  of  the  said 
Wabash  Railroad  Company,  did  then  and 
there  take  charge  of  said  freight  train  as 
conductor  thereof,  and  remained  in  charge 
of  said  freight  train,  as  conductor  thereof, 
In  actual  and  continuous  service,  without  any 
rest,  sleep,  or  relief  from  duty  from  said  6 
o'clock  In  tbe  afternoon  of  said  25th  day  of 
February,  1907,  until  he  arrived  in  Luther 
Station,  St  Louis  coimty.  Mo.,  with  said 
freight  train  as  conductor  thereof,  at  25 
minutes  past  2  o'clock  in  the  afternoon  of 
the  26th  day  of  February,  1807.  Plaintiff 
states^  further:  That  at  30  minutes  past  6 
o'clock  in  the  afternoon  of  the  said  26th  day 
of  February,  1907,  the  said  Wabash  Railroad 
Company  did  then  and  there  unlawfully  re- 
quire tbe  said  E.  C.  Deskin  to  take  charge  of 
a  freight  train,  as  conductor  thereof,  for  tbe 
purpose  of  conducting  said  freight  train  from 
said  Luther  Station,  In  St  Iiouls  county. 
Mo.,  to  the  town  of  Moberly,  Mo.,  before  he, 
the  said  B.  C.  Deskin,  bad  eight  hours  rest 
That  the  said  E.  C.  Deskin,  in  compliance 
with  the  demand  of  the  said  Wabash  Rail- 
road Company,  and  without  being  permitted 
by  said  Wabash  Railroad  Company  to  have 
eight  hours  rest,  did  take  charge  of  said 
freight  train,  as  conductor  thereof,  at  said 
Luther  Station,  in  St  Louis  county,  Mo.,  and 
continued  in  charge  of  said  freight  train  as 
conductor  thereof,  and  In  continuous  service 
of  said  Wabash  Railroad  passing  through  a 
portion  of  Audrain  county.  Mo.,  and  until 
the  town  of  Mexico,  Audrain  county.  Mo., 
was  reached  at  22  minutes  past  7  o'clock  in 
the  morning  of  the  27th  day  of  February, 
1907.  Plaintiff  states,  further,  that  the  said 
freight  train  which  tbe  said  B.  C.  Deskin 
was  required  to  take  charge  of  as  conductor 
thereof  by  the  said  Wabash  Railroad  Com- 
pany, at  said  Luther  Station,  St  Louis  coun- 
ty. Mo.,  at  30  minutes  past  6  o'dock  in  the 
afternoon  of  the  said  26th  day  of  February, 
1907,  for  the  purpose  of  conducting  said 
train  to  Moberly,  Mo.,  was  not  then  and 
there  a  passenger  train,  nor  a  freight  train 
loaded  exclusively  with  Uve  stock  or  perish- 


able freight,  and  that  the  said  Ik  C.  Deskin 
was  not  then  and  there  the  employ^  of  a 
sleeping  car  company,  and  that  no  accident 
nor  casualty  had  occurred  on  defendant's 
said  railroad  prior  to  or  during  the  move- 
ment of  said  freight  train  from  Moberly, 
Mo.,  to  Luther  Station,  St  Louis  county. 
Mo.,  and  from  said  Luther  Station,  in  St. 
Louis  county.  Mo.,  to  Mexico,  Mo.,  that  ren- 
dered tbe  movement  of  said  fr^ht  train 
from  said  Luther  Station,  St  Louis  county, 
Mo.,  to  said  Mexico,  in  Audrain  county.  Mo., 
necessary,  and  that  made  it  necessary  for 
said  E.  C.  Deskin  to  conduct  said  freight 
train  from  said  Luther  Station,  in  St  Louis 
county,  Mo.,  to  said  Moberly,  Mo.,  without 
having  eight  hours  rest  Plaintiff  states  fur- 
ther that  the  said  Wabash  Railroad  Company 
was  during  the  month  of  February,  1907,  en- 
gaged In  operating  a  line  of  railroad  from 
Moberly,  Mo.,  through  the  county  of  Audrain 
and  state  of  Miasonri  to  Luther  Station,  in 
St  Louis  comity.  Mo.,,  and  that  said  Wabasb 
Railroad  Company  is  stUI  so  engaged  in  op- 
erating a  line  of  railroad  as  aforesaid.  That 
John  D.  Orear  is  the  duly  elected,  qualified, 
and  acting  prosecuting  attorney  of  Audrain 
county.  Mo.,  and  as  such  prosecuting  attorney 
brings  this  action  against  said  Wabash  Rail- 
road company  in  the  name  and  for  the  use 
of  the  state  of  Missouri  Wherefore  plaintiff 
prays  that  it  have  and  recover  from  said 
Wabash  Railroad  Company  a  penalty  in  the 
sum  of  $1,000  for  said  wrongful  act  as  above 
set  out,  and  for  all  other  orders  the  court 
may  deem  proper  and  just  John  D.  Orear, 
Prosecuting  Attorney  for  Audrain  County, 
State  of  Missouri." 

In  due  time  the  defendant  filed  its  answer, 
containing  a  general  denial,  and  specially 
pleading  that  the  information  was  wrong- 
fully brought  at  tbe  relation  of  the  prose- 
cuting attorney,  and  that  it  should  have  been 
brought  in  tbe  name  of  the  state  of  Missouri 
only,  and  because  it  did  not  conclude  with 
the  words,  "against  the  'peace  and  dignity  of 
the  state,"  as  required  by  section  38  of  article 
6  of  the  Constitution.  The  answer  also  chal- 
lenges the  constitutionality  of  Act  March  25, 
1905,  p.  112,  now  sections  7818  and  7819,  upon 
which  the  Information  is  based,  for  various 
reasons. 

The  act  of  March  25,  1905,  reads  as  fol- 
lows: 

"Section  1.  It  shall  be  unlawful  for  any 
corporation  or  receiver  operating  a  line  of 
railroad,  in  whole  or  in  part,  in  the  state  of 
Missouri,  or  any  officer,  ageot  or  representa- 
tive of  such  corporation  or  receiver  to  re- 
quire or  permit  any  conductor,  engineer,  fore- 
man, brakeman,  train  dispatcher,  telegraph 
operator,  or  any  trainman  who  has  worked 
in  his  respective  capacity  for  sixteai  hours, 
within  a  day  of  twenty-four  hours,  to  again 
go  on  duty  or  perform  any  work  for  such 
railroad  until  he  has  liad  at  least  eight  hours 
rest:  Provided,  this  provision  shall  not  apply 
in  case  of  accident  or  casualty,  or  prevent  the 
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train  crewa  from  taking  a  passenger  train,  or 
freight  loaded  exclusively  with  live  stock  or 
perishable  freight  to  the  next  nearest  divi- 
sion point,  upon  such  railroad;  provided  fur- 
ther, that  this  section  shall  not  apply  to  em- 
ployes of  sleeping  car  companies. 

"Sec.  2.  Any  corporation  or  receiver  op- 
erating a  line  of  railroad  in  whole  or  in  part, 
in  this  state,  who  shall  violate  any  of  the 
provisions  of  this  act,  shall  be  liable  to  the 
state  of  Missouri  for  a  penalty  of  not  less 
than  (five  hundred  dollars)  $500,  nor  more 
than  one  thousand  dollars  ($1,000)  for  each 
offense,  and  such  penalties  shall  be  recovered 
and  suit  therefor  shall  be  brought  In  the 
name  of  the  state  of  Missouri,  In  a  court  of 
proper  Jurisdiction  in  any  county  In  the  state 
into  or  through  (which)  any  such  railway 
may  run,  by  the  Attorney  General  or  under 
his  direction,  or  by  the  prosecuting  attorney 
of  any  county  through  or  into  or  out  of  which 
trains  may  be  operated  by  said  railroad.  All 
fines  and  penalties  collected  or  received  for 
any  violation  of  this  act  shall  be  paid  into 
the  'good  roads  fund'  of  the  state  of  Mis- 
souri, to  be  used  only  in  the  construction 
of  gravel  or  macadam  roads  in  the  several 
counties  of  the  state,  outside  of  the  incor- 
porated cities  and  towns,  in  such  manner  as 
may  be  provided  for  by  law." 

The  facts  out  of  which  this  prosecution 
grew  are  as  follows:  On  the  25th  and  27th 
days  of  February,  1907,  the  Wabash  Railroad 
Company  had  in  its  employ  as  a  conductor 
In  charge  of  freight  trains  one  E.  C.  Deskin. 
He  was  called  by  the  Wabash  Railroad  Com- 
pany to  take  charge  of  a  freight  train  as 
conductor  to  go  from  Moberly,  Mo.,  to  Luther 
Station,  in  St  Louis  county,  Mo.,  as  con- 
ductor of  the  train,  which  he  did.  Said 
Deskin  was  called  into  service  at  6  o'clock 
p.  m.  February  25th,  and,  after  checking  up 
his  train,  actually  pulled  out  of  Moberly  at 
5:46  p.  m.  February  25th,  and  continued  in 
actual  continuous  service  as  conductor  of  the 
freight  train  until  its  arrival  in  Luther  Sta- 
tion at  25  minutes  past  2  o'clock  the  after- 
noon of  the  next  day,  February  26th.  He 
was  then  allowed  to  rest  until  6:30  o'clock 
the  same  afternoon,  when  he  was  again 
called  into  service  by  said  Wabash  Railroad 
Company,  and  ordered  to  take  charge  of  a 
freight  train  to  run  from  said  Luther  Sta- 
tion to  Moberly,  Mo.,  which  he  did,  remain- 
ing in  charge  as  conductor  untU  7:22  a.  m. 
of  the  morning  of  February  27th.  In  other 
words,  the  defendant  company  required  Des- 
kin, the  conductor,  to  work  continuously 
from  6  o'clock  p.  m.  of  February  25th  to  2:25 
p.  m.  of  February  26th,  which  was  20  hours 
and  25  minutes.  Then,  with  only  4  hours 
and  5  minutes  rest,  he  was  again  called  and 
placed  in  continuous  service  for  13  hours  and 
22  minutes.  The  evidence  shows  that  the 
trains  before  mentioned  were  engaged  in  in- 
terstate commerce  at  the  dates  complained 
of.  A  trial  was  had,  and  under  the  facts  as 
before  stated  the  court  found  the  defendant 


guilty,  and  fixed  Its  punishment  at  the  sum 
of  $700.  From  that  Judgment  tlie  defendant 
api)ealed  to  this  court 

J.  L.  Mlnnis  and  Robertson  ft  Robertson, 
for  appellant   John  D.  Drear,  pro  se. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  In  this  case,  as  in  most  of  them 
which  find  their  way  to  this  court  counsel 
for  each  party  have  presented  numerous  le- 
gal propositions  for  determination.  But  aft- 
er a  careful  reading  of  the  briefs,  and  a  crit- 
ical examination  of  the  authorities  cited,  we 
have  reached  the  conclusion  that  the  case  of 
State  V.  Railroad,  212  Mo.  658,  111  S.  W. 
600,  is  controlling  in  this:  Counsel  for  the 
defendant,  here  as  there,  Insist  tliat  the  act 
in  question  is  violative  of  the  Interstate  com- 
merce clause  of  the  Constitution  of  the  Unit- 
ed States.  On  March  4,  1907,  Congress  en- 
acted the  following  statute: 

"Chapter  2939— An  act  to  promote  the  safety 
of  employes  and  travelers  upon  railroads 
by  limiting  the  hours  of  service  of  em- 
ployes thereon. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  that  the  pro- 
visions of  tbJs  act  shall  apply  to  any  com- 
mon carrier  or  carriers,  their  officers,  agents 
and  employes,  engaged  in  the  transporta- 
tion of  passengers  or  property  by  railroad 
in  the  District  of  Columbia  or  any  terri- 
tory of  the  United  States,  or  from  one  state 
or  territory  of  the  United  States  or  the 
District  of  Columbia  to  any  other  state  or 
territory  of  the  United  States  or  the  Dis- 
trict of  Columbia  or  from  any  place  in 
the  United  States  to  an  adjacent  foreign 
country,  or  from  any  place  in  the  United 
States  through  a  foreign  country  to  any  oth- 
er place  in  the  United  States.  The  term 
•railroad'  as  used  in  this  act  shall  include 
all  bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also  all  the 
road  in  use  by  any  common  carrier  operating 
a  railroad,  whether  owned  or  operated  under 
a  contract,  agreement  or  lease,  and  the  term 
'employes'  as  used  in  this  act  shall  be  held  to 
mean  persons  actually  engaged  In  or  connect- 
ed with  the  movement  of  any  train. 

"Sec.  2.  That  it  shall  be  unlawful  for  any 
common  carrier,  its  officers  or  agents,  sub- 
ject to  this  act  to  require  or  permit  any 
employe  subject  to  this  act  to  be  or  remain 
on  duty  for  a  longer  period  than  sixteen  con- 
secutive hours,  and  whenever  any  such  em- 
ploye of  such  common  carrier  shall  have  t>eeu 
continuously  on  duty  for  sixteen  hours  he 
shall  be  relieved  and  not  required  or  permit- 
ted again  to  go  on  duty  until  he  has  liad  at 
least  ten  consecutive  hours  off  duty;  and  no 
such  employe  who  has  been  on  duty  sixteen 
hours  in  the  aggregate  in  any  twenty-four 
hour  period  shall  be  required  or  permitted 
to  continue  or  again  go  on  duty  without  hav- 
ing bad  at  least  eight  consecuttre  hours  off 
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duty:  Provided,  that  no  operator,  train  dis- 
patcher, or  other  employe,  who  by  the  use  of 
the  telegraph  or  telephone  dispatches,  reports, 
transmits,  receives  or  delivers  orders  pertain- 
ing to  or  affecting  train  movements  shall  be 
required  or  permitted  to  be  or  remain  on 
duty  for  a  longer  period  than  nine  hours  in 
any  twenty-four  hour  period  In  all  towers,  of- 
fices, places,  and  stations  continuously  op- 
erated night  and  day,  nor  for  a  longer  period 
than  thirteen  hours  in  all  towers,  oflSces, 
places,  and  stations  operated  only  during  the 
daytime,  except  in  case  of  emergency,  when 
the  employes  named  in  this  proviso  may  be 
permitted  to  be  and  remain  on  duty  for  tour 
additional  hours  In  a  twenty-four  hour  peri- 
od on  not  exceeding  three  days  in  any  week: 
Provided,  further  the  Interstate  Commerce 
Commission  may  after  full  hearing  in  a  par- 
ticular case  and  for  good  cause  shown  ex- 
tend the  period  within  which  a  common  car- 
rier shall  comply  with  the  provisions  of  this 
proviso  as  to  such  case. 

"Sec.  3.  That  any  such  common  carrier,  or 
any  officer  or  agent  thereof,  requiring  or  per- 
mitting any  employe  to  go,  be,  or  remain  on 
duty  in  violation  of  the  second  section  here- 
of, shall  be  liable  to  a  penalty  of  not  to 
exceed  five  hundred  dollars  for  each  and  ev- 
ery violation,  to  be  recovered  in  a  suit  or 
suits  to  be  brought  by  the  United  States  dis- 
trict attorney  In  the  District  Court  of  the 
United  States  having  Jurisdiction  of  the  lo- 
cality where  such  violation  shall  have  been 
committed;  and  it  shall  be  the  duty  of  such 
district  attorney  to  bring  such  suits  upon 
satisfactory  Information  being  lodged  with 
tilm ;  bat  no  such  suit  shall  be  brought  after 
the  expiration  of  one  year  from  the  date  of 
such  violation;  and  it  shall  also  be  the  duty 
of  the  Interstate  Commerce  Commission  to 
lodge  with  the  proper  district  attorneys  in- 
formation of  any  such  violations  as  may 
come  to  Its  knowledge.  In  all  prosecutions 
under  this  act  the  common  carrier  shall  be 
deemed  to  have  had  knowledge  of  all  the  acts 
of  Its  officers  and  agents:  Provided,  that  the 
provisions  of  this  act  shall  not  apply  In  any 
case  of  casualty  or  unavoidable  accident  or 
the  act  of  God;  nor  where  the  delay  was  the 
result  of  a  cause  not  known  to  the  carrier  or 
Its  officer  or  agent  in  charge  of  such  employe 
at  the  time  said  employe  left  a  terminal,  and 
which  could  not  have  been  foreseen:  Provid- 
ed, further,  that  the  provisions  of  this  act 
shall  not  apply  to  the  crews  of  wrecking  or 
relief  trains. 

"Sec.  4.  It  shall  be  the  duty  of  the  Inter- 
state Commerce  Commission  to  execute  and 


enforce  the  provisions  of  this  act,  and  all 
powers  granted  to  the  Interstate  Commerce 
Commission  are  hereby  extended  to  It  In  the 
execution  of  this  act. 

"Sec.  5.  This  act  shall  take  effect  and  be  In 
force  one  year  after  its  passage." 

34  n.  S.  Stat  at  Large,  59  Cong.  pt.  1. 
Pub.  Laws,  p.  1416  et  seq.  (U.  S.  Comp.  St. 
1901,  p,  1170). 

This  prosecution  was  begun  October  26, 

1907,  and  the  conviction   was  had  July   8, 

1908,  thus  showing  that  the  act  of  Congress 
mentioned  waq  in  full  force  and  effect  at  the 
dates  when  this  prosecution  was  instituted 
and  the  judgment  of  conviction  entered.  By 
reading  the  act  of  Congress  and  the  act  of 
the  Legislature  previously  set  out.  It  will  be 
seen  that  they  are  practically  the  same,  and 
cover  the  same  field  or  classes  of  legislation. 
While  the  act  of  Congress  limits  the  scope  of 
its  operation  to  interstate  and  foreign  com- 
merce, there  Is  nothing  in  the  act  of  the  Leg- 
islature restricting  Its  operation  to  intrastate 
commerce.  That  being  true.  Its  provisions 
are  sufficiently  comprehensive  to  embrace  in- 
terstate commerce  as  well  as  intrastate. 
Moreover,  the  evidence  In  this  case  shows 
that  the  trains  Deskln,  the  conductor,  was 
required  to  operate  and  conduct,  were  engag- 
ed, as  a  matter  of  fact.  In  Interstate  com- 
merce. That  being  true,  I  repeat  that  the 
two  acts  are  precisely  the  same,  and  In  so 
far,  at  least,  as  this  case  is  concerned,  the 
two  acts  are  almost  identical  with  each  oth- 
er; the  act  of  Congress  being  slightly  more 
favorable  to  the  employes. 

Upon  such  a  state  of  facts,  this  court  In 
the  case  of  State  v.  Railroad,  supra,  held 
that  the  act  of  1907  (Laws  1907,  p.  832)  was 
violative  of  the  Interstate  cotnmerce  clause 
of  the  Constitution  of  the  United  States,  and 
was  therefore  absolutely  null  and  void.  The 
same  ruling  has  been  announced  by  the  Su- 
preme Court  of  the  United  States  In  nu- 
m'eroua  cases.  Consequently,  in  the  case  at 
bar,  we  are  compelled  to  hold  that,  since  the 
act  of  Congress  before  mentioned  covers  the 
same  subjects  or  classes  of  legislation  that 
are  covered  by  the  act  of  the  Legislature  of 
1905,  the  former  nullifies  the  latter  as  com- 
pletely as  If  It  had  never  been  enacted.  Un- 
der this  view  of  the  case.  It  becomes  unnec- 
essary for  us  to  decide  the  numerous  other 
questions  presented  by  counsel. 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  reversed  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  quash  the  Information  filed  against 
the  defendant    It  Is  so  ordered.    All  concur. 
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MANOOLD  ▼.  BAOON. 

(Supreme  Court  of  Missouri.    June  7, 1911.    On 
Motion  for  Rehearing,  Not.  27,  1911.) 

1.  Pleading  (5  8*)— CJonclusions. 

A  mere  aUegation  of  "fraud"  is  a  conclu- 
sion; it  being  essential  to  allege  the  facts  con- 
stituting the  irand. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  12-28%;    Dec.  Dig.  {  8.*] 

2.  Taxation  (|  809*)— Tax  Sales— Vaoatiwo 
—Fraud— ALLEGATtONB  of  Bill. 

The  bill  to  set  aside  a  tax  deed  alleged  that 
plaintiff  owned  a  tract  of  land,  and  that  the 
county  tax  collector  brought  suit  against  him 
for  a  sale  of  the  land  for  delinquent  taxes;  that 
plaintiff  then  wrote  to  the  collector,  asking  for 
the  amount  of  such  taxes,  penalties,  fees,  and 
costs,  and,  after  receiving  the  statement,  paid 
the  amount  thereof  in  full,  and  received  a  tax 
receipt  from  the  collector,  who  at  the  same  time 
marked  the  tax  "Paid,"  thereby  satisfying  the 
lien  for  taxes,  but  that,  notwithstanding  sucb 
payment,  the  tax  collector,  without  plaintiff's 
knowledge,  continued  the  tax  suit  and  obtained 
a  default  judgment,  and  sold  the  property  to 
defendant  on  his  bid  of  S12.50,  which  was  "a 
shockingly  and  grossly  inadequate  price  for 
the  said  land,"  which  was  then  worth  $1,200; 
that  all  of  the  proceedings  in  the  tax  suit  after 
plaintiff's  payment  and  entry  of  payment  on 
the  tax  books  were  frauds  upon  plaintiff's 
rights;  and  that  defendant  at  all  times  "had,  or 
by  the  exercise  of  reasonable  diligence  could 
have  had,  actual,  as  well  as  constructive,  no- 
tice" of  the  facts.  Held,  that  the  bill  suffi- 
ciently alleged  a  cause  of  action  to  set  aside  the 
tax  sale  and  deed  so  as  to  warrant  the  admis- 
sion of  e'i'idence  thereunder. 

[E}d.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §g  1600-1604;   Dec.  Dig.  $  809.*] 

3.  Words  and  Phbases— "Shock." 

To  "shock"  is  to  cause  to  tremble;  to  re- 
coil;   to  stun. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  7,  p.  6492.] 

4.  Appeal  and  Erbob  (|  1097*)— Subsequent 
Appeal — Decision  on  Fobheb  Appeal. 

The  general  rule  that  matters  decided  and 
rules  of  law  enunciated  on  appeal  will  not  be 
changed  on  a  subse(^uent  appeal  does  not  strict- 
ly involve  the  doctrine  of  res  judicata  and  has 
some  exceptions;  the  exceptions  being  that  the 
rule  or  decision  enunciated  on  the  former  (ip- 
peal  will  be  changed  where  a  principle  of  law 
has  been  incorrecUy  declared,  and  no  injustice 
will  result  from  correcting  it,  or  where  a  mis- 
take of  fact  was  made  or  injustice  would  result 
from  adhering  to  the  former  decision. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4358-4368;  Dec.  Dig.  § 
1097.*] 

5.  Appeal   and    Ebbob    (§    1097*)— Law    of 
Case. 

Legal  conclusions  announced  on  a  former 
appeal,  whether  general  propositions  or  a  deci- 
sion on  the  facts,  are  as  a  rule  the  law  of  the 
case  on  a  subsequent  appeal. 

[B^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4358-4368;  Dec.  Dig.  | 
1097.*] 

6.  Taxation  («  798*)— Tax  Deed— Vacatinq 
— Gbounds — Fbaud, 

When  plaintiff  was  sued  by  the  county 
tax  collector  to  sell  the  land  for  delinquent  tax- 
es, he  wrote  the  collector  and  asked  the  amount 
of  the  taxes,  penalties,  fees,  and  costs  due,  and 
paid  the  amount  he  was  informed  by  the  col- 
lector was  due,  and  the  taxes  were  marked 
"Paid"  in  full  on  the  tax  hooks  and  at  the  same 


time  b«  received  a  receipt  for  their  payment 
but  the  collector  without  his  knowledge  con- 
tinued the  tax  suit  and  had  the  land  sold  to 
defendant  for  $12.50,  when  it  was  reasonably 
worth  $1,200.  Held^  that  the  sale  waa  a  fraud 
upon  the  court  making  it  upon  the  state,  and 
upon  plaintiff  as  owner,  authorizing  him  to 
have  it  set  aside  in  equity  for  fraud. 

[Ed.   Note.— For  other  cases,   we  Taxation, 
Dec.  Dig.  g  798.*] 

7.  Equitt  (g  56*)— ScBSTAKCB  Rathzb  Than 

FOBM. 

Equity  looks  through  the  form  of  a  trans- 
action to  its  substance. 

[Ed.  Note.— For  other  cases,  see  E)gnit7,  Oent 
Dig.  i  178;  Dec.  Dig.  |  66.*] 

8.  Taxation  (|  806*)— Ta*  Deed— Vaoatino 
— Pabties. 

A  purchaser  at  a  tax  sale  void  for  fraud 
of  a  tax  collector  in  selling  the  land  after  the 
taxes  were  paid  was  a  proper  party  defendant 
in  a  suit  to  set  it  aside;  the  tax  collector  then 
being  functus  officio. 

[E]d.    Note. — For   other   cases,   see   Taxation, 
Cent.  Dig.  |  1598;  Dec.  Dig.  |  806.*] 

9.  Taxation  «  614*)— Tax  Libn. 

The  state's  lien  for  taxes  was  exhanated 
and  satisfied  when  the  taxes  were  paid  by  the 
property  owner. 

[Ed.   Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  gj  956-961;  Dec.  Dig.  g  514.*] 

10.  Taxation   (g  650*)— Liens— Fobeolosdwc 
— Fobeclosube  Afteb  Dischabob. 

The  state's  lien  for  taxea.  ^scbarged  by 
the  tax  being  marked  "Paid"  oy  the  tax  col- 
lector after  settlement  with  the  taxpayer,  can- 
not be  foreclosed  in  order  to  obtain  judgment 
for  the  costs  due  in  the  circuit  court  in  pro- 
ceedings to  sell  the  land  for  nonpayment 

[Ed.  Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  g  1318;  Dec.  Dig.  g  650.*1 

11.  Judicial   Sales   (g  39*)— Vaoatino— In- 
adequate Considebation. 

Eiquity  will  set  aside  a  sheriff's  sale  on 
the  sole  ground  that  the  consideration  received 
was  so  grossly  inadequate  as  to  shock  the  con- 
science, even  if  there  are  no  other  equitable 
considerations  authorizing  its  vacation. 

[Ed.    Note. — For    other    caaes,    see    Judicial 
Sales,  Cent  Dig.  g  77;   Dec.  Dig.  §  39.*] 

12.  Wobds  and  Phbases— "Shock  the  Con- 
science." 

The  phrase  "shock  the  conscience"  means 
causing  the  moral  sense  to  be  stunned;  to  re- 
coil. 

13.  Taxation  (§  798*)- Tax  Sale— Vacating 
-Grounds— Inadequate  Considebation. 

Where  a  tax  collector,  after  having  received 
and  receipted  for  the  amount  he  informed  the 
taxpayer  was  due,  sold  the  land  for  $12.50, 
without  the  taxpayer's  knowledge,  when  it  was 
reasonably  worth  $1,200,  the  sale  will  be  set 
aside  in  equity,  on  the  sole  ground  of  grossly 
inadequate  consideration,  and,  as  well,  on  the 
ground  of  there  being  such  accident,  surprise, 
and  hardship  as  naturally  account  for  the  in- 
adequacy. 

[Eld.  Note. — For  other   cases,   see   Taxation, 
Cent  Dig.  g  1583;   Dec  Dig.  g  798.*] 

14.  Taxation  (g  800*)— Tax  Sale— Vacation 
—  Conditions    Pbecsdknt  —  Tender    ov 

Rev.'  St  1909,  g  11,508,  Laws  1908,  p. 
254,  provides  that  m  suits  to  determine  titie  or 
recover  possession  of  land  sold  for  taxes,  plain- 
tiff shall  offer  in  his  petition  to  refund  the 
taxes  paid  by  defendant  with  interest,  and  sec- 
tion 11,509  provides  that  defendant  may  plead 
by  way  of  defense  the  judgment  for  taxes,  and 
pray  that  they  be  declared  a  lien.    Held,  that 
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the  statutes  only  applied  where  taxes  were  ac- 
tually paid  by  defendant  and  would  not  ap- 
ply, in  order  to  make  a  tender  of  the  amount  of 
the  taxes  by  plaintiff  necessary  in  order  to  re- 
cover, where  it  was  not  shown  that  defendant 
had  paid  any  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1686;  Dec  EHg.  |  800.*] 

15.  Affbal  and  Ebkob  (|  171*)— Theobt  or 

Oasb— Pbbsxntation  Below. 

A  case  cannot  be  decided  on  appeal  on  a 
theory  different  from  that  on  whfcb  it  was 
tried  below. 

[Ed.  Note.— ror  other  cases,  see  Appeal  and 
Error,  Cent  EM?.  H  1053-1069;    Dec.  Dig.  | 

ni.*i 

Gravea,  J.,  dissenting. 

In  Bana  Appeal  from  Clrcnlt  Court,  Butr 
ler  County;  J.  C.  Sheppard,  Judge. 

Suit  by  John  Mangold  against  Ernest 
Bacon.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Reversed  and  remanded. 

David  W.  Hill,  for  appellant  Jas.  F. 
Green  and  Ernest  A.  Oreea,  for  respondent 

lAMM,  J.  Equity— the  relief  songbt  be- 
ing to  set  aside  a  judgment  and  cancel  a 
tax  deed.  Here  once  before,  heard  and  sub- 
mitted in  division,  and  tl>en  in  banc,  a  Judg- 
ment in  Mangold's  favor  was  reversed,  and 
the  cause  was  remanded.  Mangold  v.  Bacon, 
229  Mo.  469,  130  S.  W.  23.  Below  he  amend- 
ed bis  bill,  and,  on  an  attempt  to  Introduce 
evidence,  was  met  by  an  objection  that  his 
bill  as  amended  did  not  state  facta  sufficient 
to  constitute  a  cause  of  action.  That  ob- 
jection was  sustained.  Saving  his  exception, 
lie  refused  to  plead  over,  elected  to  stand, 
and  suffered  Judgment,  viz.,  that  bis  bill 
be  dismissed,  and  ttiat  defendant  recover 
costs.     E^om  that  Judgment,  he  appeals. 

The  pith  of  the  bUl  will  do  for  our  pur- 
poses, viz.: 

In  1902  Mangold  owned  40  acres  of  land 
In  Butler  county  (the  S.  B.  quarter  of  the 
S.  W.  quarter  of  section  2,  township  23, 
range  5).  In  that  year  he  sold  and  conveyed 
to  the  Hogans  (husband  and  wife)  for  $900 — 
$100  in  hand  and  $800  evidenced  by  promis- 
sory notes,  secured  by  a  deed  of  trust  on 
the  40 — said  deeds  spread  of  record  and  the 
Hogans  taking  possession.  In  September, 
1903,  one  Souders,  collector  of  revenue  for 
Butler  county,  brought  suit  as  relator  against 
Mangold,  the  Hogans,  and  others  in  the  But- 
ler circuit  court,  returnable  to  the  ensuing 
October  term,  to  enforce  the  state's  lien  for 
taxes  delinquent  for  1900  and  1901.  Sum- 
mons issued.  Mangold  and  three  other  nam- 
ed parties  were  served  with  copies  on  the 
19th  of  November.  Thereafter,  in  that 
month,  to  stop  further  proceedings  and  to 
protect  bis  equity  in  the  40,  Mangold  (liv- 
ing away  from  the  county  seat)  wrote 
Souders  for  tbe  amount  of  taxes,  penalties, 
fees,  and  costs.  Souders  in  December  of 
tliat  year  sent  him  a  statement  showing 
tbem  to  l>e  $16.     Thereat  Mangold  on  the 


26th  of  that  December  paid  Souders,  as  col- 
lector, in  full,  and  Souders  sent  him  a  tax 
receipt,  and  at  the  same  time  marked  the 
tax  book  paid  in  full  for  those  years.  There- 
by (so  the  bill  states)  the  state's  lien  was 
satisfied  and  extinguished.  Notwithstanding 
that  fact,  thereafter  the  sheriff  summoned 
the  Hogans  and  thereafter  made  return  of 
his  writ  showing  personal  service  on  all  the 
defendants.  On  the  last  day  of  December, 
1903,  the  Hogans  by  their  deed  spread  of 
record  reconveyed  the  40  to  Mangold  for 
$800.  Relying  on  the  fact  that  he  had  paid 
his  taxes  due,  together  with  penalties,  etc., 
thereby  satisfying  and  extinguishing  the 
state's  lien,  Mangold  paid  no  further  at- 
tention to  the  tax  suit,  in  good  faith  believ- 
ing, as  did  each  of  his  codefendants,  that 
the  suit  would  be  dismissed  by  Senders,  and 
that  no  further  proceedings  would  be  had 
therein.  Notwithstanding  all  the  forego- 
ing facts,  Souders,  without  the  knowledge  of 
Mangold  or  his  codefendants  in  the  tax  suit, 
went  on  with  that  suit,  and  in  June,  1904, 
took  Judgment  by  default  (The  Judgment  Is 
in  form  and  is  set  forth  in  the  bill,  but  Its 
narrations  are  immaterial  to  questions  rais- 
ed.) Subsequently,  still  without  the  knowl- 
edge or  consent  of  Mangold  or  Iiis  codefend- 
ants, Bonders  sued  out  execution,  put  the 
same  into  the  hands  of  the  sheriff  of  Butler 
county,  who  in  August  of  that  year  levied 
the  same  on  the  40,  and  advertised  a  sheriff's 
sale  pursuant  thereto.  Subsequently  said 
sheriff  on  a  day  in  tliat  August,  still  with- 
out the  knowledge  or  consent  of  Mangold 
et  al.,  sold  the  40  at  public  outcry,  and  it 
was  struck  off  to  Bacon  on  Ills  bid  of  $12.- 
60.  Said  bid  (quoting)  "was  a  shockingly 
and  grossly  inadequate  price  for  said  land," 
then  well  worth  $1,200.  Thereupon  the  sher- 
iff executed  a  deed  to  Bacon  on  his  bid,  and 
he  is  now  claiming  title  to  the  locus  in  quo 
under  the  tax  Judgment,  execution,  and  deed, 
which  tax  Judgment  and  tax  deed  are  a 
cloud  upon  Mangold's  title.  (Note:  The 
averment  as  to  inadequacy  of  price,  here- 
tofore quoted  and  italicised,  was  interpo- 
lated as  an  amendment  into  the  original 
bill  after  the  cause  went  down.  So,  the  fol- 
lowing quoted  and  underscored  averment  is 
an  amendment  made  at  the  same  time.) 
"Plaintiff  further  states  that  all  proceed- 
ings in  said  back  tats  suit  had  after  the 
payment  of  the  taxes  sued  for  and  after  en- 
tering the  same  paid  on  the  tax  books  are 
and  were  frauds  upon  the  rights  of  this 
plaintiff;  and  that  the  defendant,  at  all 
times,  had,  or,  by  the  exercise  of  reasonable 
dUigenoe  oovM  have  had,  actual  as  well  as 
constructive  notice  and  knowledge  of  all  the 
facts  pleaded  in  this  petition."  The  bill 
makes  a  tender  and  offer  to  refund  to  Bacon 
his  bid.  On  such  premises  Mangold  prays 
the  tax  Judgment  be  declared  void,  that  the 
tax  deed  be  canceled  and  for  naught  held. 
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and  for  Bnch  other  and  further  relief  In  the 
premises  as  to  the  court  may  seem  meet  and 
proper.  The  answer  admits  those  allegations 
relating  to  the  tax  suit,  judgment,  execu- 
tion, levy,  sale,  and  tax  deed  which  are  fa- 
vorable to  defendant's  title,  denies  all  other 
allegations,  and  avers  that  the  tax  judgment 
and  deed  effectually  extinguished  plaintiff's 
title  and  conveyed  his  Interest  to  defendant, 
who  thereby  became  sole  and  absolute  owner 
of  the  40,  leaving  Mangold  no  estate,  title, 
or  interest  whatever  therein. 
The  questions  are  two,  viz.: 

(1)  Was  the  petition  good  as  against  an  ob- 
jection to  the  Introduction  of  testimony? 

(2)  Shall  we  adhere  to  certain  rulings 
made,  when  the  case  was  here  on  the  former 
appeal,  in  particulars  hereinafter  appearing 
(and  herein  of  res  judicata,  'aa  the  law  of  the 
case  on  its  second  appeal)? 

As  a  foreword,  it  Is  not  amiss  to  say  that  we 
are  not  dealing  In  this  case  with  the  vendee  of 
a  purchaser  at  a  tax  sale  who  may  hold  un- 
der a  warranty  deed  or  for  full  value.  Nei- 
ther is  there  a  collateral  attack  made  upon 
a  tax  deed  or  a  tax  judgment.  The  attach 
in  this  instance  Is  direct  and  leveled  at  both. 
Neither  is  it  necessary  to  plaintiff's  relief 
that  both  judgment  and  deed  be  set  aside. 
Disposing  of  the  deed  will  dispose  of  the  con- 
troversy. Nor  have  we  a  stale  claim,  involv- 
ing laches  by  one  who  slept  on  his  rights. 
Per  contra,  the  suit  is  timely  and  shows 
diligence.  We  are  not  concerned,  therefore, 
with  the  law 'of  cases  of  that  character. 

1.  Of  the  first  question  raised:  Was  the 
amended  bill  so  bad  that  testimony  could 
not  be  heard?  This  phase  of  the  case  will 
be  considered  solely  from  the  standpoint  of 
Mangold  v.  Bacon,  supra,  as  set  forth  in 
the  majority  opinion. 

When  the  case  was  first  here,  the  bill  as 
then  framed  was  criticised  by  our  Brother 
GRAVES,  who  spoke  in  the  principal  opinion 
for  a  majority  of  his  Brethren  after  this  fash- 
ion: The  bill  does  not  count  on  fraud  in  the 
actual  sale.  It  charged  no  notice  to  Bacon 
of  irregularities,  nor  did  it  charge  inade- 
quacy of  price  except  inferentlally.  It  sug- 
gests no  wrong  by  the  purchaser.  It  shows 
the  suit  brought  on  the  narrow  and  only  the- 
ory that  mere  payment  of  the  taxes  prior  to 
judgment  ipso  facto  and  without  more  ren- 
dered the  Judgment  void.  That  theory  is 
based  on  the  Harness  Case,  126  Mo.  233,  28 
S.  W.  971.  The  Harness  Case  is  too  broad, 
in  that  (quoting)  "there  is  much  said  in  that 
opinion  (the  one  in  the  Harness  Case)  which 
has  never  been  approved  by  this  court  from 
the  day  it  was  written."  However,  recogniz- 
ing possible  merit  in  Mangold's  claim,  the 
principal  opinion  reversed  and  remanded  for 
the  very  purpose  of  permitting  an  amend- 
ment expressly  alleging  inadequacy  of  con- 
sideration, fraud,  and  notice  to  Bacon.  Com- 
ment is  further  made  that,  if  in  the  case, 
the  issue  of  Inadequacy  of  price  was  not 
tried  out  below  at  the  first  trial — this  because 


of  certain  rulings  of  the  trial  court  on  the  ad- 
mission of  testimony  on  value.  Our  learned 
Brother,  summing  up  In  that  behalf,  says: 
"On  the  idea  that  this  question  is  in  the 
case,  the  cause  should  be  reversed  and  re- 
manded to  the  end  that  such  question  can  be 
tried  on  proper  evidence."  229  Mo.  475,  476, 
130  S.  W.  27,  28.  As  we  read  the  opinion, 
its  first  three  paragraphs  lay  stress  upon 
certain  propositions,  viz.,  that  fraud.  Inade- 
quacy of  consideration,  and  notice  to  Bacon 
are  not  pleaded  in  the  original  bill  as  grounds 
of  recovery;  that  the  trial  theory,  there- 
fore, was  different  from  the  appellate  theory; 
and  that  the  cause  should  be  reversed  and 
remanded  on  that  account  with  a  door  open, 
an  option,  to  so  readjust  the  bill  as  to  per- 
mit those  Issues  to  be  raised  and  threshed 
out.  Witness  the  following  excerpt  (229  Mo. 
477,  130  S.  W.  28):  "For  the  reasons  that  the 
petition  is  not  framed  upon  the  proper  the- 
ory, and  that  the  theory  presented  here  to 
sustain  the  cause  below  is  totally  different 
from  tliBt  adopted  below,  we  feel  that  the 
cause  should  at  least  be  reversed  and  re- 
manded." 

It  is  true  that  paragraph  4  waives  the 
question  as  to  whether  there  is  a  sufficient 
charge  of  inadequacy  of  price  to  make  ttiat 
a  trial  issue  (i.  e.,  by  assuming,  arguendo, 
that  the  issue  was  in  the  case),  and  then 
goes  on  to  dispose  of  it  by  holding  that  mere 
Inadequacy  of  price  alone  will  never  vitiate 
an  execution  sale  or  set  aside  a  sheriff';} 
deed.  To  this  feature  we  will  return  later  in 
discussing  the  second  question.  For  the  pres- 
ent, it  is  sufficient  to  consider  the  amended 
petition  in  connection  with  the  granted  leave 
for  amendment,  and  in  connection  with  our 
mandate  reversing  and  remanding  for  an- 
other trial.  To  that  end,  attend  further  to 
the  principal  opinion.  Paragraph  5  con- 
cedes "ttiat  facts  may  be  alleged  from  which 
a  charge  of  legal  or  actual  fraud  may  be  in- 
ferred," and  proceeds  to  comment  on  the 
lack  of  any  allegations  connecting  Bacon 
therewith,  his  lack  of  knowledge  of  the  fact 
that  taxes  had  been  paid  prior  to  the  judg- 
ment, upon  the  fact  that  Mangold  knew  and 
Bacon  did  not  know  of  such  fact,  that  there 
was  no  charge  of  Bacon's  knowledge,  that 
the  petition  should  allege  and  the  proof  show 
knowledge  on  his  part  of  the  facts  consti- 
tuting the  fraud  in  the  sale,  none  of  whicti 
averments  of  fact,  it  was  said,  appeared  in 
the  bill  as  then  framed.  Wherefore,  being 
"impressed  with  the  Idea  that  a  wrong  theory 
as  to  pleading  was  adopted  by  plaintiff,"  our 
learned  Brother  GRAVES  says:  "The  safer 
plan  Is  to  reverse  and  remand  the  case."  Ac- 
cordingly the  final  order  was:  "Following 
the  safer  plan,  let  the  Judgment  be  reversed 
and  the  cause  remanded,  to  be  further  pro- 
ceeded with  in  accordance  with  the  views  In 
this  opinion  expressed."  It  will  thus  be  seen 
that,  in  so  far  as  the  principal  opinion  dealt 
with  the  original  bill  from  the  standpoint  of' 
a  pleading,  it  held  it  amendable.    Amend- 
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ment  was  snggeBted,  and  Inter  alia  tbe  cause 
fras  remanded  for  tbat  very  purpose.  When 
tbe  case  went  down,  the  bill  was  amended 
80  as  to  allege  inadequacy  of  price  grossly 
shocking.  Further,  so  as  to  characterize  the 
facts  set  forth  as  frauds  upon  plalntiiTs 
Tights;  and,  further,  so  as  to  allege  that  Ba- 
con had  actual  notice  and  knowledge,  or  by 
the  exercise  of  reasonable  diligence  would 
have  had  notice  and  knowledge,  of  all  facts 
pleaded  in  the  bill.  We  are  not  dealing  now 
"With  the  quantum  of  proof  necessary  to  show 
notice  or  the  quantum  of  proof  to  show 
«uch  facts  and  surrounding  circumstances  as 
put  Bacon  upon  inquiry,  which  diligently  pur- 
sued would  have  led  up  to  knowledge  of 
plaintiff's  equities,  and  therefore  stand  in 
law  as  equivalent  to  knowledge.  It  Is  not 
InconcelTable  that  plaintiff  may  produce  facts 
showing  either  actual  or  constructive  notice 
to  Bncon  of  the  payment  of  the  tax,  or 
Actual  or  constructive  notice  tbat  plaintiff 
relied  on  an  agreement  vrlth  the  collector 
(express  or  implied)  to  dismiss  the  suit,  or 
notice  of  such  facts  as  would  indicate  to  a 
reasonably  prudent  person  ttiat  there  must 
be  something  radically  wrong  and  irregular 
in  a  tax  sale  with  personal  service  on  a 
presumably  well-known  citizen,  when  40  acres 
of  Ms  land  with  a  clear  title,  valued  at  $1,- 
200,  is  put  up  at  sheriff's  sale  and  knocked 
down  under  the  hammer  for  $12.50 — a  sale 
presumably  made  in  the  presence  of  tbe  col- 
lector, who  represented  the  state,  and  of  bis 
attorney,  who  represented  him,  and  which 
was  permitted  to  result  in  the  travesty  of 
the  tax  gatherer  gathering  in  no  tax,  while 
Mr.  Bacon  gathered  in  Mangold's  farm  (for 
we  shall  assume  that  $12.50  were  not  more 
than  sufficient  to  pay  the  ordinary  costs  of 
suit  plus  the  sheriff's  advertisement).  But  it 
is  not  for  us  at  this  time  to  point  out  the 
kind  and  quantity  and  quality  of  proof 
plaintiff  should  or  may  make  or  what  steps 
be  should  or  may  take  to  thoroughly  sift 
the  consciences  of  all  engaged  in  a  transac- 
tion so  singular  and  astonishing. 

[1, 21  It  is  stoutly  argued  for  defendant 
that  tbe  amendments  in  no  wise  cured  the 
ills  of  the  bill  from  the  standpoint  of  the 
majority  opinion.  As  to  this  we  say:  True 
it  is,  the  facts  constituting  the  fraud  should 
be  set  forth.  A  mere  charge  of  "fraud"  is 
a  conclusion.  It  amounts  to  nothing  as  an 
averment  of  fact  Assuming  that  good  doc- 
trine, yet  it  does  not  apply  here,  because: 
In  the  dissenting  opinion  at  the  first  hearing 
It  was  insisted  that  the  facts  were  pleaded, 
and,  if  they  constituted  a  fraud  in  fact  or 
law,  that  the  mere  epithet  "fraud"  was  not 
necessary.  Why  write  "horse"  under  the 
apt  picture  of  a  horse — a  correct  outline  of 
the  equus  caballns?  Tbe  principal  opinion 
to  my  mind  did  not  controvert  that  proposi- 
tion, but  rode  off  on-  the  theory  that  fraud 
was  not  the  trial  theory,  and  that  tbe  peti- 
tion did  not  count  on  fraud  as  a  ground  of 
relief.    The  amendment  supplied  that  alleged 


deficiency,  and  the  pleading  as  it  now  stands 
sets  forth  the  facts  and  charges  that  those 
facts  constitute  a  fraud.  Upon  all  the  facts 
plaintiff  predicates  his  right  to  relief.  There 
are  now  an  allegation  of  fraud  (with  a  blaz 
oning  forth  of  the  bundle  of  allegation  of 
facts  making  up  the  elements  of  the  fraud), 
an  allegation  of  notice  to  Bacon,  plus  an  aver- 
ment of  a  consideration  "shockingly  and  gross- 
ly inadequate,"  viz.,  $12.50  for  land  worth 
$1,200.  It  seems  the  pleader  did  not  see  fit 
to  express  his  thought  in  the  trite  phrase, 
"a  consideration  so  grossly  inadequate  as  to 
shock  the  conscience."  He  pretermits  the 
word,  "conscience,"  but  employs  the  adverb, 
"shockingly."  But  that  word  involves  the 
idea  of  shocking  something.  What  is  that 
something  if  it  is  not  the  conscience  or  the 
understanding  of  a  Just,  an  average  man,  or 
the  understanding  of  such  a  man  quickened 
by  his  conscience,  or  the  conscience  of  such 
a  man  illiunlnated  by  his  understanding? 

[3]  To  "shock"  is  to  cause  to  tremble,  to 
recoil,  to  stun.  (Webster.)  "A  shockingly 
and  grossly  Inadequate  price  for  said  land" 
can  mean  nothing  else  than  a  price  so  tri- 
fling, so  disproportionate  to  value,  as  to 
cause  the  conscience  or  understanding  (or 
both)  of  a  Just  man  to  be  stunned,  to  recoil, 
to  tremble,  to  instinctively  cry  out  against 
it  While  the  allegation  is  not  as  apt  and 
rounded  as  it  might  have  t>een,  yet,  aided  by 
the  reason  of  the  thing,  it  will  do.  It  must 
be  tested  in  an  excessively  sour  and  Illiberal 
way,  as  if  by  add,  to  detect  any  flaw  in  it. 

In  discussing  the  second  question,  further 
on  we  shall  have  something  to  say  of  the 
scope  and  legal  effect  of  certain  averments 
in  plaintifTs  bill.  For  the  present  we  hold 
the  amended  bill  stated  a  cause  of  action, 
viewed  even  from  the  strict  point  of  view  of 
the  majority  opinion,  and  that  plaintiff  was 
entitled  to  go  fully  Into  his  proofs. 

It  results  that  the  trial  court  erred  in  ex- 
cluding testimony,  and  that  the  Judgment 
will  have  to  be  reversed  and  the  cause  re- 
manded for  the  foregoing  reason,  if  for  no 
other. 

[4]  2.  Of  the  second  question:  Shall  we 
adhere  to  the  doctrine  of  the  majority  opin- 
ion when  Mangold  v.  Bacon  was  first  here? 
If  we  stand  by  its  doctrines  precisely  as  pro- 
nounced, this  case  n't!!  have  to  be  tried, 
when  again  sent  down,  in  accord  with  its 
conclusions.  It  be<iomes  vital  matter,  there- 
fore, to  say  whether  they  shall  control,  or 
whether  they  shall  be  modified.  The  case 
has  been  heard  thrice  in  this  court,  much 
time  has  been  given  to  it  much  has  been 
written  on  it  Hence  it  seems  sensible  to  so 
rule  that  the  end  may  be  reached  on  tbe 
next  trial.  A  preliminary  controversy  arises 
bespeaking  settlement,  viz.:  Have  we  the 
Judicial  discretion  to  modify  the  former  de- 
cision, or  are  Issues  of  law  foreclosed  and 
finally  settled  thereby,  once  for  all?  Suppose 
the  propositions  and  conclusions  there  pro- 
nounced do  not  now  meet  our  approval,  does 
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the  opinion,  notwithstanding  that,  finally  lay 
down  the  law  of  the  case?  Are  our  former 
conclnrtons  not  In  the  nature  of  res  Judicata? 

For  defendant  It  Is  argned  that  the  case 
was  soundly  ruled  when  here  first,  and  the 
opinion  asserts  clear  equitable  doctrines  on 
the  facts  then  before  the  court;  but  that 
(further  and  at  all  events),  whether  right  or 
wrong,  the  conclusions  there  announced  be- 
came and  must  remain  the  law  of  this  case 
at  every  subsequent  step.  B  converso,  coun- 
sel for  plalntur  argues  that  the  first  opinion 
declared  a  doctrine  too  narrow  in  certain 
particulars,  and  that  the  error  is  open  to  cor- 
rection on  the  second  appeal — all  this  on  rec- 
ognized rules  of  practice. 

The  general  question  now  up  may  there- 
fore logically  divide  Itself  into  two,  viz.:  Are 
we  free  to  reconsider  or  reformulate  any  doc- 
trine announced  in  the  majority  opinion 
when  the  case  was  first  here?  If  ao,  shall 
we  reassert  or  modify  them?  Of  these  ques- 
tions In  the  above  order. 

[i]  (a)  The  general  rule,  nakedly  and  bald- 
ly put.  Is  that  legal  conclusions  announced 
on  a  first  appeal,  whether  on  the  general  law 
or  the  law  as  applied  to  the  concrete  facts, 
not  only  prescribe  the  duty  and  limit  the 
power  of  the  trial  court  to  strict  obedience 
and  conformity  thereto,  but  they  become  and 
remain  the  law  of  the  case  In  all  after  steps 
below,  or  above  on  subsequent  appeal.  The 
rule  Is  grounded  on  convenience,  exi>erlence, 
and  reason.  Without  the  rule  there  would 
be  no  end  to  orlticism,  reagltatlon,  re-exam- 
Inatlon,  and  reformulation.  In  short,  there 
would  be  endless  litigation.  It  would  be  in- 
tolerable If  parties  litigant  were  allowed  to 
speculate  on  changes  in  the  personnel  of  a 
court,  or  on  the  chance  of  our  rewriting  prop- 
ositions once  gravely  ruled  on  solemn  argu- 
ment, and  handed  down  as  the  law  of  a  giv- 
en case.  An  Itch  to  reopen  questions  fore- 
closed on  a  first  appeal  would  result  in  the 
foolishness  of  the  Inquisitive  youth  who  pull- 
ed up  his  com  to  see  how  it  grew.  Courts 
are  allowed.  If  they  so  choose,  to  act  like  or- 
dinary sensible  persons.  The  administration 
of  Justice  Is  a  practical  affair.  The  rule  is 
a  practical  and  a  good  one  of  frequent  and 
beneficial  use.  Witness  Overall  v.  Ellis,  38 
Mo.  209;  Bank  v.  Taylor,  62  Mo.  338;  Viertel 
V.  Viertel,  212  Mo.,  loc.  dt  673,  111  8.  W. 
579,  et  seq.,  and  cases  cited;  Chapman  v. 
Railway  Co.,  146  Mo.,  loc.  clt.  404,  48  S.  W. 
646;  Carey  v.  West,  166  Mo.  455,  65  S.  W. 
713,  and  cases  dted;  May  v.  Crawford,  160 
Mo.,  loa  dt.  624,  61  S.  W.  693;  Hay  ward  v. 
Smith,  187  Mo.,  loc.  dt.  476,  86  S.  W.  183; 
and  many  other  cases  that  might  be  cited. 

But  there  are  exceptions  to  the  rule  as 
well  recognized  as  the  rule  itself.  Those  ex- 
ceptions evidence  a  flexibility  adjusting  the 
rule  to  needs  of  refined  Justice  by  the  exer- 
dse  of  a  high  and  discriminating  Judicial 
power.  We  owe  a  duty  to  enforce  the  excep- 
tions as  well  as  the  rule;  for  exceptions 
prove  the  rule.   They  confirm  the  law;  there- 


fore expound  the  law.  Without  undertaking 
to  state  the  exceptions  with  precision,  the 
scope  and  trend  of  them  may  be  arrived  at 
by  a  sununary  review  of  some  of  the  cases. 
Thus,  In  Chambers  v.  Smith,  30  Mo.  156,  a 
very  strong  pronouncement  of  the  general 
rule  In  Roberts  v.  Cooper,  20  How.  467,  15 
U  E:d.  968  (quod  vide),  was  considered,  and 
we  held  we  did  not  adopt  the  strict  rule  for- 
cibly stated  In  the  Roberts  Case  by  Mr.  Jus- 
tice Grier,  viz.,  that  a  second  appeal  or  writ 
of  error  brings  up  for  revision  nothing  but 
the  proceedings  subsequent  to  the  first  man- 
date. "  »  •  ♦  There  would  be,"  said  Jus- 
tice Orler  (20  How.  481,  16  L.  Ed.  969),  "no 
end  to  a  suit  if  every  obstinate  litigant  could, 
by  repeated  appeals,  compel  a  court  to  listen 
to  criticisms  on  thdr  opinions,  or  speculate 
of  chances  from  changes  in  its  members." 
Commenting  on  that  drastic  pronouncement, 
we  said  in  the  Chambers  Case  that,  if  "some 
general  principle  of  law  has  been  manifestly 
decided  incorrectly  the  first  time  or  injustice 
to  the  rights  of  the  parties  would  be  done  by 
adhering  to  the  first  opinion,"  the  first  opin- 
ion should  be  departed  from.  So  in  Keith  v. 
Keith,  97  Mo.,  loc.  dt  231,  10  S.  W,  597,  It 
was  said  the  general  rule  was  that  only 
such  questions  will  be  noticed  on  second  ap- 
peal as  were  not  determined  on  the  former 
appeal.  In  that  case  the  question  dedded' 
on  second  appeal  was  held  to  be  within  the 
rule  because  not  considered  on  the  former 
appeal.  Hamilton  v.  Marks,  63  Mo.  167,  is  a 
very  notable  case.  It  is  a  leading  example 
of  departure  from  the  general  rule.  We 
there  held  that,  where  a  case  had  been  In 
the  appellate  court  and  is  sent  back,  then,  if 
retried  In  conformity  with  the  principles  an- 
nounced by  the  higher  tribunal,  and  it  is 
again  taken  up,  "cogent  and  convincing  rea- 
sons must  exist  to  induce  a  re-examination 
of  what  ought  to  be  considered  as  res  judi- 
cata." 63  Mo.  172.  In  that  case  those  rea- 
sons were  found  to  exist  and  the  former  opin- 
ion (62  Mo.  78, 14  Am.  Rep.  391)  was  depart- 
ed from.  Fuchs  v.  St  Louis,  167  Mo.  620,  67 
S.  W.  610,  67  L.  R.  A.  136,  is  a  noteble  case 
— a  cause  c416bre — about  which  traditions 
fondly  linger.  It  had  been  up  before  (133 
Mo.  168,  31  S.  W.  115,  34  S.  W.  508,  34  L.  R. 
A.  118),  and  the  proposition  was  presented 
whether  the  conclusions  reached  on  the  for- 
mer appeal  were  any  longer  open  to  dilute. 
It  appears,  however,  that  in  the  first  case 
the  cause  was  taken  from  the  Jury  on  plain- 
tiff's evidence.  On  the  second  appeal  the 
defendant's  evidence  was  In  the  record.  It 
was  held,  first  that  appellant  was  entitled 
as  of  course  to  have  its  complaints  reviewed 
as  to  matters  appearing  in  the  present  rec- 
ord ;  and,  moreover,  that  the  facts  of  the 
two  records  differed  in  essential  particulars. 
However,  there  was  a  plain  divergence  be- 
tween the  two  opinions,  and  the  later  ex- 
pressly overruled  the  former  so  far  as  in 
confilct  167  Mo.  652,  663,  67  S.  W.  610,  57 
U  B.  A.  186.    In  Boone  t.  Shackleford,  W 
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Mo.  497,  It  was  ruled  that  we  did  not  adhere 
with  strictness  to  the  doctrine  that  no  ques- 
tion before  the  court  on  the  first  api)eal  or 
writ  of  error  could  be  reheard  or  examined 
on  the  second  appeal  or  writ.  It  was  said 
in  that  connection  that  we  had  adopted  the 
rule  "with  the  qualification  that  It  (the  court) 
would  reconsider  its  former  adjudication 
where  no  injustice  or  hardship  would  re- 
sult from  review,  and.  If  wrong,  overrule  its 
former  decisions.  •  ♦  ♦  •»  In  Bird  t.  Sell- 
ers, 122  Mo.,  loc.  dt  82,  26  S.  W.  668,  it  was 
ruled  that  an  erroneous  Judgment  by  this 
court  resulting  from  a  mistake  of  fact  op- 
erates as  an  exception  to  the  genera]  rule. 
That  the  rule  that  whatever  has  once  been 
passed  upon  In  an  appeal  will  be  taken  upon 
a  second  appeal  in  the  same  case  as  no  long- 
er open  to  dispute  "is  not  an  Inexorable  rule 
without  exceptions,  but  has  been  frequently 
departed  from,  when  such  adjudication  has 
been  found  wrong,  not  in  harmony  with  oth- 
er decisions  of  the  court,  and  no  injustice  or 
hardship  would  result  from  overruling  the 
former  decision."  In  Gwln  v.  Waggoner,  116 
Mo.,  loc.  dt  161,  162,  22  8.  W.  TIO,  and  in 
Bealey  v.  Smith,  168  Mo.,  loc.  clt.  522,  623, 
69  8.  W.  984,  81  Am.  St  Rep.  317,  there  are 
Instructive  collections  of  cases  in  this  court 
showing  departure  from  the  strict  rule.  By 
way  of  comment  In  the  Bealey  Case  it  was 
said  that  re-examination  is  "rather  a  matter 
of  grace  by  the  court  than  of  right  in  the 
parties.  No  court,  however,  ever  refused  to 
grant  the  privilege  In  a  proper  case."  In 
Bank  v.  Donnell,  195  Mo.,  loc.  dt  671,  94 
S.  W.  517,  Brace,  C.  J.  (speaking  to  the  ex- 
ceptions to  the  rule),  says  for  all  bis  breth* 
ren  In  banc  that  "cogent  and  convincing  rea- 
sons must  exist  to  induce  a  reopening  on  a 
second  to  consider  questions  decided  on  a 
former  appeal."  So  in  Rutledge  v.  Railroad, 
123  Mo.,  loc.  dt  181,  24  S.  W.  1055,  It  was 
ruled  there  was  "no  immutable  flat  of  Juris- 
prudence forbidding  a  change  of  rulings  on  a 
second  appeal.  •  •  •  Courts  of  last  resort 
occasionally  find  it  proper  and  Just  to  over- 
rule, and  tiius  correct,  their  former  declara- 
tions of  legal  prindples."  "It  sometimes  is 
a  matter  of  congratulation,"  says  Barclay,  J., 
"that  Justice  can  be  finally  done  in  that  man- 
ner in  the  same  cause  on  a  later  appeal  when 
necessary."  In  Kelly  t.  Thuey,  143  Mo.,  loc. 
cit  438,  46  S.  W.  304,  is  this:  "It  would  be 
of  most  pernicious  consequence  if  every  error 
which  occurs  In  this  court  should  bind  the 
parties  litigant  on  a  retrial."  Gannon  r. 
Pank,  200  Mo.  76,  96  S.  W.  471,  was  a  case 
where  the  court  below  retried  a  case  in  con- 
formity with  the  opinion  of  Division  1  on 
first  appeal.  But  on  second  appeal  the  for- 
mer opinion  was  entirely  departed  from. 
We  commended  the  trial  court  for  following 
our  first  opinion,  and  said  such  course  was 
seemly;  that  it  was  for  this  court  to  do  away 
with  its  own  confusion  of  tongues,  and  speak 
with  an  authoritative  voice.     The  Gannon 


Case  was  one  of  conflict  betweoi  banc  and 
division  and  between  division  and  division 
in  construing  the  same  dause  of  a  will.  Ver- 
ily, a  court  has  a  natural  right  to  change  Its 
own  mind.  In  Padgett  v.  Smith,  206  Mo. 
125,  103  S.  W.  942,  it  was' pointed  out  that 
it  was  necessary  to  preserve  unimpaired  that 
natural  right — one  to  be  guardedly  and  dis- 
criminatingly used  in  the  exercise  of  a  high 
power.  An  appellate  court  is  a  court  for  the 
correction  of  errors — ^Its  own  as  well  as  oth- 
ers. In  correcting  the  errors  of  lower  courts 
we  do  not  proceed  on  the  theory  we  make 
none  of  our  own.  Donnell  v.  Wright,  190  Mo., 
loc.  dt  317,  97  S.  W.  928.  I  have  read  some- 
where an  apt  paraphrase  by  a  wise  Judge  on 
Lincoln's  apothegm  anent  fooling  all  the 
people  all  the  time  (judge  and  case  both  gone 
by  some  lapsus  memorise),  viz.:  "A  court 
may  know  all  the  law  part  of  the  time,  and 
part  of  the  law  all  the  time,  yet  may  not 
know  all  the  law  all  the  time."  The  excep- 
tions to  the  general  rule  doubtless  are  al- 
lowed to  avoid  the  mischief  of  such  human 
infirmity. 

But  we  have  pursued  the  matter  far.  The 
general  rule  does  not  strictly  Involve  res 
judicata,  as  that  term  Is  known  to  the  law, 
when  a  cause  has  been  reversed  and  remand- 
ed  for  a  retrial  with  leave  to  amend.  Such 
case  is  still  in  the  bosom  or  protection  of  the 
law.  In  gremio  legis.  Strict  res  judicata 
is  allowed  a  rather  remarkable  and  prodi- 
gious potency.  It  Is  conclusive  estoppel  by  rec- 
ord. It,  in  effect,  makes  of  white,  black;  of 
black,  white;  of  the  crooked,  straight;  of 
the  straight,  crooked— that  is,  the  very  end 
has  come  without  further  quibble  or  doubt. 
North  St.  Louis  Gymnastic  Society  v.  Hager- 
man,  232  Mo.  603,  135  S.  W.,  loc.  dt  46.  It 
admits  of  no  exceptions.  It  is  a  bar  condu- 
slve  between  parties  and  privies  when  the 
same  point  is  again  in  issue.  We  have  used 
the  strong  term,  "res  judicata,"  In  cases  in 
connection  with  the  general  rule.  Possibly 
that  use  of  the  term  is  a  little  due  to  pov- 
erty of  our  language  in  expressing  nice  shades 
of  thought  or  by  way  of  analogy.  However 
that  be,  the  exceptions  to  the  rule  show  the 
term,  "res  judicata,"  In  all  Its  strictness,  is 
an  inappropriate  or  loose  expression  in  that 
connection.  It  would  be  better  to  say  "in 
the  nature  of  res  judicata."  The  premises 
considered,  the  sum  of  the  matter  is  this: 
Whether  from  grace  or  right  when  cogent 
and  convincing  reasons  appear,  such  as  lack 
of  harmony  with  other  decisions  and  where 
no  injustice  or  hardship  would  flow  from  a 
change,  or  where  by  Inadvertence  prindples 
of  law  have  been  Incorrectly  declared  the 
first  time,  or  mistake  of  fact  has  been  made, 
or  Injustice  to  the  rights  of  parties  would  be 
done  by  adhering  to  the  first  opinion,  then 
the  exceptions  to  the  rule  have  play,  and 
it  is  our  duty  to  re-examine  and  correct  our 
own  errors  on  the  second  appeal  in  the  same 
case.    We  hold  the  instant  case  falls  within 
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the  exceptions.  Tbat  conclusion  brings  us  to 
the  second  subdivision  of  the  general  question 
under  this  head,  to  which  we  pass. 

[B]  (b)  Of  the  majority  opinion  on  the  first 
appeal.  Should  we  reassert  or  modify  Its 
doctrines?  We  think  they  should  be  modi- 
fied. 

(1)  That  opinion  held,  in  efTect,  there  was 
no  fraud  In  the  concoction  of  the  tax  Judg- 
ment on  the  facts  then  before  the  court. 
After  consideration,  the  court  barely  missed 
being  equally  divided  on  that  proposition. 
In  the  light  of  reargument  and  reconsidera- 
tion we  do  not  think  It  sound  equitable  doc- 
trine. Mangold,  sued  for  taxes,  was  person- 
ally served.  He  then  had  a  mortgage  on  the 
land  for  its  purchase  price,  and  before  Judg- 
ment held  the  whole  record  title.  When 
sued,  he  played  the  Ideal  role  of  a  good  citi- 
zen, bowing  his  neck  promptly  to  the  yoke 
of  paying  his  pro  rata  tribute  to  the  state. 
Thereby  he  rendered  to  CiBsar  the  things 
that  were  Coesar's.  He  wrote  the  officer 
charged  with  the  duty  of  collecting  taxes  ask- 
ing to  be  Informed  of  what  the  state  demand- 
ed at  his  hands.  We  have  no  disposition  or 
caU  to  coyly  toy,  palter,  quibble,  or  split  hairs 
with  or  over  the  mere  verbiage  of  his  letter. 
That  letter  must  be  read  in  the  light  of  the 
situation  known  to  the  officer.  The  situation 
was  this:  He  had  sued  Mangold  for  taxes 
and  to  foreclose  a  Uen.  Mangold  wanted  to 
pay  and  get  out  of  trouble.  So,  that.  If  be 
4id  not  inquire  specifically  and  technically 
for  the  costs  In  the  circuit  court,  his  letter 
was  sufficient  and  meant  so  much.  It  was 
In  effect  a  request  to  the  state  for  the  amount 
that  would  discharge  taxes  due,  the  lien 
thereof,  and  put  him  and  his  land  out  of  dan- 
ger. The  officer,  responding  for  the  state, 
notified  him  of  the  amount.  That  amount  he 
paid.  The  officer  then  sent  him  an  acquittance, 
marked  the  tax  books  satisfied,  and  Mangold 
went  bis  way.  Two  conclusions  naturally 
flow  from  what  happened,  viz.:  First.  Man- 
gold in  good  faith  performed  what  be  thought 
was  his  full  duty  In  the  premises.  Second. 
The  officer  must  be  held  to  know  (absent  fur- 
ther notice  as  here)  that  he  would  rely  on 
his  payment  and  receipt  as  a  full  acquit- 
tance and  a  shield  against  all  danger.  Agree- 
ments are  express  or  Implied.  An  Implied 
agreement  is  as  much  an  agreement  as  if  ex- 
press. 

[7]  While  there  was  no  express  agreement 
between  the  officer  and  Mangold  that  the  suit 
would  be  dismissed,  yet  equity,  which  looks 
with  a  piercing  eye  through  the  shell  of  a 
transaction  and  searches  out  Its  very  heart, 
sees  In  what  happened  an  implied  understand- 
ing' between  the  officer  of  the  state  and  the 
citizen  to  that  effect;  and  sees,  further,  that 
the  citizen  would  naturally  rely  on  that  un- 
derstanding. For  such  officer  without  no- 
tlce,  through  carelessness  or  design,  to  take 
a.  false  Judgment  on  behalf  of  the  state  for 
taxes  so  freshly  paid  and  In  the  teeth  of  a 
transaction  lulling  the  citizen  Into  security, 


amounted  to  a  fraud  upon  the  state  Involving 
its  honor,  a  fraud  upon  the  court  making  It 
an  instrument  of  injustice,  and  a  fraud  upon 
the  citizen,  tricking  him  out  of  his  rights- 
all  this,  too,  in  such  extrinsic  and  collateral 
matters  as  avoid  the  Judgment  for  fraud. 
We  know  of  no  rule  of  equity  or  public  policy 
malting  such  Judgment  impregnable  to  at- 
tack. We  think  this  conclusion  is  well  with- 
in the  doctrine  of  Clyce  v.  Anderson,  49  Mo. 
37;  Bresnehan  v.  Price,  57  Mo.  422;  Wonder- 
ly  V.  Lafayette  County,  150  Mo.  636,  61  S.  W. 
745,  45  L.  B.  A.  380,  73  Am.  St.  Bep.  474; 
Lee  T.  Harmon,  84  Mo.  App.  157;  Howard 
V.  Scott,  226  Mo.  685,  125  S.  W.  1158.  Those 
cases  are  reviewed  In  the  dissenting  opinion 
in  Mangold  v.  Bacon,  229  Mo.,  loa  cit  487 
et  seq.,  130  S.  W.  23,  and  no  new  exposition 
is  necessary. 

[8]  The  state  could  not  be  sued  eo  nomine. 
The  collector  to  whose  relation  the  tax  suit 
was  brought  has  become  functus  officio.  The 
party  who  asserts  rights  under  the  Judgment 
from  the  very  necessity  of  the  thing  becomes 
a  proper  party  defendant  in  a  suit  to  set  it 
aside  (Bagley  v.  Furnace  Co.,  120  Mo.  248, 
25  S.  W.  207),  and  that  person  is  Bacon. 

On  the  facts  here  before,  we  are  now  of 
opinion  the  Judgment  in  favor  of  Mangold, 
setting  aside  the  tax  Judgment,  should  liave 
been  affirmed.  If  substantially  the  same 
facts  should  appear  at  the  next  trial,  the 
circuit  court  should  set  the  Judgment  aside. 

[9]  This  conclusion  is  somewhat  fortified 
by  the  fact  that  the  lien  of  the  state  was 
exhausted  and  satisfied  when  the  taxes  were 
paid  (Thompson  v.  Elevator  Co.,  77  Mo.  520), 
and  there  was  no  lien  left  to  foreclose. 

[10]  Looked  at  from  the  standpoint  of 
mere  costs  in  the  circuit  court,  that  should 
be  dealt  with  on  the  theory  that  officers  to 
whom  costs  are  due  may  not  control,  pre- 
vent, or  cut  behind  a  settlement  made  by 
the  collector.  Hoover  v.  Ballroad,  116  Mo., 
loc.  clt.  81,  21  S.  W.  1076.  They  have  no 
right  to  foreclose  a  discharged  Uen  for  taxes 
In  order  to  get  the  incidental  advantage  of 
a  Judgment  for  costs. 

[11]  (2)  Of  Inadequacy  of  consideration: 
There  ia  a  question  here  not  involving  that 
of  notice  to  Bacon  of  the  payment  of  tlie 
taxes  before  Judgment,  viz.:  May  an  Inad- 
equacy of  consideration  In  a  Judicial  sale,  so 
gross  as  to  shock  the  conscience,  ever,  with- 
out more,  be  sufficient  ground  in  equity  to 
set  aside  a  sheriff's  deed?  The  question 
might  arise  under  many  dUTerent  conditions. 
To  avoid  obiter,  what  we  say  at  this  time 
must  be  taken  as  strictly  applicable  to  a  case 
like  the  one  at  bar.  This  case  proceeds  on 
the  theory  that  land  worth  $1,200  In  actual 
possession  as  a  farm,  in  the  absence  of  the 
owner  and  with  no  actual  notice  to  him,  sold 
under  a  tax  sale  for  a  sum  insufficient  to 
pay  any  taxes  or  to  fully  pay  a  pittance  of 
costs,  on  a  Judgment  on  personal  service,  the 
purchaser  claiming  title. 

[12]  The   phrase   "shock   the   oonscienca^ 


Digitized  by 


Google 


Mo^ 


MANGOLD  ▼.  BACON 


657 


means  canalng  the  moral  sense,  the  Inward 
monitor,  to  be  stunned,  to  recoil.  Now  courts 
of  equl^  are  primarily  courts  ot  conscience. 
Their  ancient  office  was  to  deal  with  mat- 
ter of  conscience.  When  a  cause  Is  in  chan- 
cery. It  is  in  conscience.  The  full  considera- 
tion given  this  question  in  the  majority  and 
dissenting  opinions  (q.  ▼.)  when  this  case 
was  here  before  most  temper  and  circum- 
scribe new  exposition.  We  think  the  con- 
servative and  better  doctrine  Is  that  a  court 
of  equity  in  Missouri,  acting  with  caution 
and  only  in  an  aggravated  case  and  when 
no  aid  from  other  equitable  considerations 
is  at  band,  may  set  aside  a  sheriff's  deed  on 
the  sole  ground  of  a  consideration  so  gross- 
ly inadequate  as  to  shock  the  conscience. 

That  inadequacy  of  consideration  is  not 
treated  in  books  on  equity  as  a  distinct  head 
of  equitable  relief,  but  under  the  head  of 
fraud.  Is  nothing  to  the  point  The  mere 
name  amounts  to  nothing.  If  the  Inadequa- 
cy is  so  inflamed  under  all  the  facts  as  to 
spell  fraud,  then  we  have  two  things,  each 
the  equivalent  of  the  other,  viz.,  fraud  and 
Inadequacy.  Nor  Is  it  anything  to  the  strict 
point  that  courts  are  fond  of  looking  sharp- 
ly about  and  laying  hold  of  other  equitable 
features,  however  small,  when  present.  In 
aid  of  rellet.  This  disposition  (markedly  ev- 
idenced In  most  cases)  by  no  means  shows 
that  Inadequacy  of  consideration  of  the 
character  discussed  may  not  be  an  all-suffl- 
clent  ground  of  relief,  when  none  other  can 
be  laid  hold  of  and  the  case  cries  out  for 
relief.  It  merely  shows  the  delicacy  of  the 
matter,  the  extreme  caution  with  which 
courts  deal  with  it,  and  the  desire  to  fortify 
the  prlnclml  ground  whenever  the  facts 
permit  Nor  la  it  conclusive  on  the  i>oint 
that  cases  may  be  found  that  state  the  gen- 
eral rule  and  leave  off  the  exception,  viz., 
"tmless  the  price  Is  so  Inadequate  as  to  shock 
the  conscience."  Courts  do  not  always  take 
time  to  state  modifications  when  stating  a 
general  rule  of  law.  Nor  is  it  conclusive 
that  cases  may  be  found  that  apparently  re- 
pudiate the  exception.  Of  them  it  may  be 
said  that,  if  we  have  ever  departed  from  the 
exceptions  to  the  rule,  we  have  always  come 
tuick  to  the  broad  doctrine  sooner  or  later. 

Gulnan  v.  Donnell,  201  Mo.  173,  98  S.  W. 
478,  was  a  late  case  in  banc,  and  was  unan- 
imously ruled.  The  rule  was  there  stated  In 
this  way:  "It  has  always  been  held  by  this 
court  that  Inadequacy  of  price  alone  will  not 
justify  the  setting  aside  of  a  sheriff's  sale  of 
real  estate  under  execution,  unless  the  price 
Is  so  Inadequate  as  to  shock  the  moral  sense 
and  outrage  the  conscience.  Then  courts 
win  Interfere  to  promote  the  ends  of  Justice 
[citing  cases]."  To  the  same  effect  are  Mor- 
ris© v.  PhllUber,  80  Mo.,  loc.  clt  148;  Han- 
son V.  Neal,  215  Mo.,  loc.  clt  275,  114  8.  W. 
1073;  Cobb  v.  Day,  IOC  Mo.,  loc  clt  800, 
17  S.  W.  323,  et  seq.;  Walters  v.  Hermann, 
DO  Mo.  532,  12  8.  W.  890;  Knoop  v.  Kelsey, 
121  Mo.,  loc.  clt  640,  26  S.  W.  683;  Davis 
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V.  McCann,  143  Mo.  177,  44  S.  W.  795;  Bis- 
pham's  Eq.  (7tb  Ed.)  p.  330,  S  219;  1  Story's 
Eq.  (13tb  Ed.)  H  245,  246;  Pomeroy's  Eq.  { 
927;  Osgood  v.  Franklin,  2  Johns.  Ch.  (N. 
Y.)  loc.  clt  24,  7  Am.  Dec.  513;  Graffam  v. 
Burgess,  117  U.  S.,  loc.  clt.  192,  6  Sup.  Ot 
686,  29  L.  Ed.  839,  et  seq.;  Scbroeder  v. 
Young,  161  U.  S.  334,  16  Sup.  Ct  512,  40  L. 
Ed.  721;  Stephens  v.  Ozbourne,  107  Tenn. 
572,  64  S.  W.  902,  80  Am.  St  Kep.  957; 
Holdsworth  v.  Shannon,  113  Mo.,  loc.  cit 
520,  21  S.  W.  85,  35  Am.  St.  Rep.  719,  et  seq. 
Rorer  guardedly  states  the  doctrine  thus 
(Ror.  on  Jud.  Sales  [2d  Ed.]  {  549,  p.  233): 
"If  there  be  no  fact  or  circumstance  relied 
on  to  set  a  sale  aside  but  inadequacy  of 
price,  then  the  Inadequacy  must  be  such  as 
In  Itself  to  raise  the  presumption  of  fraud, 
or  else  the  sale  will  not  be  disturbed.  But 
if  in  addition  to  such  Inadequacy  there  be 
any  appearances  of  unfairness,  or  any  cir- 
cumstance, accident,  or  occurrence  in  rela- 
tion to  the  sale  of  a  character  to  cause  such 
Inadequacy,  then  the  sale  will  be  set  aside; 
but  inadequacy  of  price  Is  still  the  main 
ground  of  disturbing  the  sale,  for  if  the 
price  were  full  value,  or  even  a  passable  one, 
then  the  objectionable  facts  or  circumstanc- 
es could  have  worked  no  evil."  Elsewhere 
In  the  same 'treatise  in  this  (section  1086  et 
seq.,  p.  4(6  et  seq.):  "Ordinarily  Inadequacy 
of  price  is  not  alone  suf^cient  cause  for  set- 
ting aside  an  execution  sale,  which  is  In 
other  respects  unobjectionable,  and  when  the 
sale  Is  made  to  a  bona  fide  purchaser.  But 
when  the  inadequacy  is  such  as  to  amount 
to  a  badge  of  fraud,  or,  together  with  other 
circumstances,  is  such  as  to  shock  the  moral 
sense,  and  particularly  when  surrounded 
with  indications  of  hardships  and  unfair- 
ness, the  sale  will  be  set  aside.  •  •  * " 
Section  1095:  "But,  attbough  Inadequacy  of 
price  win  not  alone  be  cause  to  set  a  sale 
aside  unless  so  gross  as  to  raise  a  presump- 
tion of  other  causes,  yet,  when  Inadequacy 
Is  combined  with  accident  or  appearances  of 
fraud  or  unfairness,  the  sale  will  be  set 
aside.    •    ♦    •" 

[13]  The  majority  opinion  closed  and  lock- 
ed a  door  heretofore  open  for  use  to  reach 
relief  in  extreme  and  aggravated  cases. 
That  door  should  be  left  open — not  only  so. 
but  used  In  this  case  on  the  facts  here  be- 
fore, even  If  no  other  ground  of  relief  ap- 
pears. In  so  far  as  the  majority  opinion  is 
in  conflict  herewith,  it  should  not  be  fol- 
lowed. We  hold,  further,  that,  under  the 
facts  here  before,  the  bid  was  so  unconscion- 
able that  the  Judgment  setting  it  aside 
should  have  been  afllrmed;  and  that,  if  sub- 
stantially the  same  facts  appear  at  the  next 
trial,  the  chancellor  should  annul  it  as  a 
cloud  upon  Mangold's  title.  Such  a  bid  un- 
der such  circumstances  was  a  red  danger 
signal  of  equities  behind.  If  plaintiff  can 
show  notice  to  Bacon  ot  all  the  facts  al- 
leged In  his  amended  bill,  so  much  the  bet- 
ter.   But  if  be  fail  to  show  notice^  and  the 
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facts  devdop  again  as  before,  be  Is  entitled 
to  relief,  not  only  on  tbe  ground  of  Inade- 
quacy of  consideration,  but  because  of  such 
accident,  surprise,  hardship,  and  unfairness 
as  naturally  account  for  the  inadequacy. 
We  are  not  saying  that  the  equity  requires 
a  bidder  at  a  tax  sale  to  bid  full  value  for 
the  land,  nor  are  we  saying  that  his  bid 
would  be  sufBdent  under  aU  and  any  circum- 
stances to  pay  all  the  tax.  Wliat  we  are 
saying  is  that  where  a  citizen  has  paid  his 
tax  after  suit  brought  and  receives  his  ac- 
quittance under  conditions  here,  and  the  tax 
books  «re  marked  paid,  a  purchaser  who 
buys  on  a  bid  such  as  this,  land  of  the  val- 
ue of  this,  in  tbe  absence  of  an  owner  mis- 
led as  this,  under  the  circumstances  of  this 
sale,  holds  the  land  subject  to  a  timely  bill 
in  equity  to  cancel  his  deed  on  repayment 
to  him  of  his  bid  as  the  price  of  a  decree. 
The  chancellor  at  the  next  trial  will  pro- 
ceed In  accordance  with  this  opinion. 

The  judgment  Is  reversed  and  the  cause 
remanded.  All  concur  except  GRAVES,  J., 
who  dissents  in  an  opinion  to  be  hereafter 
filed. 

On  Motion  for  Rehearing. 

PER  CURIAM.  Respondent  Insists  that 
we  overlooked  sections  11,495,  11,505,  R  S. 
1909.  That  contention  is  an  inadvertent  er- 
ror on  the  part  of  learned  counsel  for  Mr. 
Bacon.  Both  those  sections  were  consider- 
ed though  not  mentioned.  We  were  of  opin- 
ion that  neither  of  them  go  to  the  question 
of  the  snfiBciency  of  the  petition  on  the  right 
to  have  the  tax  Jndgment  and  sale  set  aside 
on  tbe  grounds  considered  in  the  opinion. 
Neither  section  warrants  a  false  Judgment 
fpr  paid  taxes  in  order  to  recover  costs. 

[14]  It  is  further  contended  that  section- 
11,508,  R.  S.  1909  (Laws  of  1903,  p.  254), 
makes  the  petition  demurrable.  That  section 
provides  that  in  suit  to  determine  title  or 
recover  possession'  of  land  sold  for  taxes, 
etc.,  the  person  seeking  that  remedy  shall 
offer  in  his  petition  to  refund  defendant  tbe 
taxes  paid  by  him  with  interest,  etc.  The 
next  section  (11,509)  provides  that  a  defend- 
ant may  plead  by  way  of  defense  tbe  judg- 
ment for  taxes,  and  pray  that  they  be  declar- 
ed a  lien,  and  that  such  defense  shall  not 
affect  the  merits  of  other  defenses.  On  such 
premises  it  Is  argued  that  plaintiff's  bill  does 
not  comply  with  that  statute.  Therefore  we 
should  not  say  that  the  court  erred  in  refus- 
ing to  permit  the  Introduction  of  testimony. 
Under  the  facts  of  this  record,  defendant  paid 
no  taxes  at  tbe  tax  sale,  and  bis  bid  is  ten- 
dered to  him.  As  to  taxes  since  that  time 
tbe  petition  and  answer  are  both  silent  So 
that  neither  party  availed  himself  of  that 
statute.  In  such  circumstances  it  is  fair  to 
assume  that  defendant  paid  no  subsequent 
taxes  on  the  land.  Indeed,  plaintiff.  In  op- 
position to  the  motion  for  a  rehearing,  sug- 
gests that  defendant  paid  none.  As  the  case 
is  to  go  down  for  a  bearing,  we  are  not  will- 


ing to  "sacrifice  the  Justice  of  the  matter 
on  the  sharp  edge  of  a  technicality."  The 
statute  only  applies  where  taxes  have  actual- 
ly been  paid  by  defendant  There  is  no  pre- 
sumption that  defendant  had  paid  any. 
Shall  we  make  a  false  assumption  of  fact 
In  order  to  cut  off  plaintiff  on  a  demurrer? 

[1  f  1  Furthermore,  it  is  dear  from  tbe  ad- 
missions of  counsel  that  the  ground  now  urg- 
ed was  not  presented  to  the  trial  court  Tbe 
case  has  been  here  twice  and  such  ground 
does  not  appear  in  any  brief.  It  makes  its 
virgin  entrance  bow  on  the  stage  In  the  mo- 
tion for  a  rehearing.  Evidently  tbe  case 
was  not  decided  below  on  any  such  theory, 
and  it  should  not  be  decided  above  on  that 
theory.  We  have  reversed  the  case,  and  re- 
manded it  for  a  new  trial.  To  avoid  doing 
injustice  to  either  party,  we  will  modify  the 
directions  so  as  to  permit  plaintiff  to  amend 
bis  bill,  and  make  an  offer  to  return  all  tax- 
es paid  and  defendant  to  amend  his  answer 
so  as  to  claim  a  lien  for  taxes  paid  if  tbe 
facts  warrant  either  party  in  doing  so. 

Tbe  motion  for  rehearing  is  overruled. 

GRAVES,  J.  (dissenting).  It  had  been  my 
Intent  to  write  a  dissenting  opinion  in  this 
cause  before  the  principal  opinion  was  hand- 
ed '  down,  but  press  of  work  prevented.  I 
now  avail  myself  of  that  privilege  upon  the 
pending  motion  for  rehearing.  It  la  perhaps 
well  that  tbe  delay  occurred,  because  an  ex- 
ceedingly interesting  question  is  suggested  by 
the  motion  not  theretofore  mentioned  in  tbe 
brief,  and  tbe  whole  subject  can  now  be  cov- 
ered. Our  rule  21  provides  that  a  motion 
for  rehearing  "most  be  foimded  on  papers 
showing  clearly  that  some  question  decisive 
of  the  case,  and  duly  submitted  by  counsel 
has  been  overlooked  by  tbe  court,  or  that 
the  decision  *e  i»  confliot  loith  a»  emprets 
atatute,  or  with  a  oontrollino  declaion  to 
iDhich  the  attention  of  the  court  loaa  not 
called  through  neglect  or  inadvertence  of 
cowMel."  (73  S.  W.  vU.)  Under  this  rule, 
the  motion  calls  oar  attention  for  tbe  first 
time  to  a  statute  and  two  of  our  decisions 
which  counsel  urge  as  conclusive  of  this  case, 
and  we  think  rightfully.  These  matters,  as 
well  as  others,  I  shall  discuss  in  the  course 
of  what  I  shall  have  to  say  of  tbe  record  be- 
fore us. 

There  is  one  matter  discussed  in  the  prin- 
cipal opinion  that  I  shall  dismiss  with  bat 
short  notice,  although  our  Brother  LAMM 
has  labored  long  to  announce  the  doctrine. 
I  concede  that  a  court  has  the  right  to  re- 
verse its  previous  rulings  even  In  tbe  same 
case,  as  In  the  case  at  bar  we  have  done. 
If  tbe  majority  opinion  stands,  wbidt  I  think 
will  be  tbe  result.  I  concede  that  courts  do 
this  as  an  exception  to  the  general  rale, 
which  general  rule  precludes  such  a  poarse. 
I  concede,  further,  that  tbe  object  of  the  gen- 
eral rule  was  to  put  an  end  to  tbe  re-ex- 
amination of  questions  once  fully  examln- 
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ed.  I  agree,  farther,  that  the  object  of  the 
general  role,  as  stated  in  the  opinion  of  our 
Brother,  was  to  prevent  parties  litigant 
from  speculating  "on  changes  in  the  person- 
nel of  a  court"  and  to  furnish  a  remedy  for 
"an  Itch  to  reopen  questions  foreclosed  on 
first  appeal."  Of  course,  litigants  might 
with  propriety  suggest  that  a  further  object 
of  the  rule  was  to  likewise  protect  holders 
of  minority  views  on  the  first  hearing  from 
the  afflictions  of  this  Itch,  and  the  dire  re- 
sult of  speculation  on  the  changed  personnel 
of  the  court.  But  this  is  by  the  wayside, 
and  I  once  for  all  concede  Uiat,  under  the 
well-considered  authorities,  a  court  has  the 
right  to  change  its  mind,  even  though  the 
personnel  thereof  happens  to  be  changed  at 
the  time.  Judges  come  and  go,  but  the  court 
remains  forever.  I  desire  to  discuss  but  two 
or  three  propositions. 

1.  In  the  motion  for  rehearing,  It  is  urged 
that  the  petition  in  this  case  falls  to  state 
a  cause  of  action,  because  there  is  wanting 
an  allegation  which  our  statute  says  must 
be  in  such  petition.  When  It  is  remembered 
that  this  case  Is  here  upon  a  demurrer  to  the 
petition,  this  matter  becomes  of  vital  im- 
portance to  an  orderly  disposition  of  the 
case.  That  the  point  was  not  raised  before 
the  present  opinion  was  written  cannot  avail 
this  court  nor  the  opposing  litigant  at  this 
time.  Neither  thl^  court  nor  the  opposing 
litigant  can  bide  behind  the  fact  that  It  was 
not  raised  sooner,  because  our  own  rule  pro- 
vides that,  if  a  statute  or  controlling  decision 
has  been  overlooked,  the  motion  for  rehear- 
ing is  the  proper  time  and  place  to  bring 
such  matters  to  the  attention  of  the  court. 
Our  statute  (Bev.  St  1909,  i  11,508)  pro- 
vides: "No  suit  or  action  in  any  of  the 
courts  of  this  state  either  at  law  or  in  equi- 
ty, shall  hereafter  be  maintained  by  any  per- 
son or  corporation,  against  any  other  person 
or  corporation,  for  the  determination  of  the 
title  to,  or  for  the  recovery  of  the  possession 
of,  any  lands  which  shall  have  been  sold 
for  taxes,  or  any  interest  in  any  such  lands, 
or  for  the  setting  aside  or  cancelation  of 
any  tax  deed  or  sale  of  land  for  taxes  al- 
leged to  have  been  void,  voidable  or  defec- 
tive, unless  such  person  or  corporation  so 
seeking  to  recover  such  lands,  or  some  Inter-' 
est  therein,  or  the  setting  aside  of  such  tax 
deed  or  tax  sale,  sJiall  in  Ms  petition  offer 
to  refund  to  the  defendant  therein,  or  to 
such  other  person  or  corporation,  from  whom 
and  against  whom  such  recovery  is  sought, 
in  such  action,  all  taxes  paid  iy  swih  de- 
fen^lant,  or  other  persons,  and  his  grantors, 
remote  or  immediate,  or  by  those  under 
whom  he  claims,  together  with  interest  there- 
on from  the  date  of  payment  of  such  taxes 
to  the  date  of  the  Judgment  in  such  action." 
That  this  is  a  suit  falling  within  the  terms 
of  this  statute  there  can  be  no  doubt.  That 
the  petition  contains  no  such  allegation  there 
can  be  no  doubt  tinder  such  circumstanceB, 
the   petition  cannot  be  held  good  without 


wiping  out  this  statute.  Nor  can  It  b«  hdd 
good  without  overruling  the  very  recent 
cases.  But  as  we  are  now  in  the  oyerrullng 
business  in  the  case  at  hand,  the  latter  step 
above  mentioned  might  be  one  easily-  taken. 
Not  so,  however,  with  the  first.  A.  compli- 
ance with  the  statute  in  the  matter  of  plead- 
ing is  held  to  be  a  condition  precedent  to  the 
maintaining  of  a  suit  Not  only  so,  but  we 
have  held  that  the  statute  must  be  construed 
strictly.  Manwarlng  v.  Mo.  Lumber  &  Min- 
ing Co.,  200  Mo.,  loc.  dt  730,  98  S,  W.  782. 
In  that  case  we  said  of  thl^  statute:  "Be- 
sides, the  act  makes  It  a  condition  precedent 
to  the  maintenance  of  such  suit  that  the 
plaintifT  therein  shall,  in  his  petition,  offer 
I  to  refund  to  the  defendant  therein,  or  to 
such  other  person  or  corporation  from  whom 
and  against  whom  such  recovery  is  sought, 
all  taxes  paid  by  such  defendant  or  other 
person.  *  •  •  The  act  is  in  derogation  of 
the  common  law,  and  should  be  strictly  con- 
strued, but  it  would  require  a  very  liberal 
and  unwarranted  construction  to  give  it  the 
construction  sought  to  be  placed  upon  it  by 
plaintiff."  And  further  speaking  of  this  stat- 
ute, in  the  case  of  Haarstlck  v.  Gabriel,  200 
Mo.,  loc.  dt  246,  98  S.  W.  762,  Valllant  X, 
said:  "But  by  the  act  of  March  6,  1903, 
a  new  legal  obligation  was  imposed  on  an 
owner  who  should  suffer  his  land  to  be  sold 
for  taxes,  an  obligation  that  did  not  exist 
before.  It  was  the  obligation  to  refund  or 
otter  to  refund  to  the  bolder  of  the  tax  deed 
the  taxes  that  had  been  paid  and  Interest 
thereon." 

It  was  nearly  two  years  from  the  time 
Bacon  purchased  this  property  before  the 
present  action  was  begun.  Under  the  plain 
provisions  of  the  statute,  there  should  have 
been  an  offer  to  pay  the  taxes  paid  by  Bacon, 
together  with  the  interest  thereon.  Learned 
counsel  for  plaintiff  evidently  overlooked  the 
statute,  then  the  act  of  1903,  and  not  in  the 
Statutes  of  1899.  For  this  oversight  he  alone 
Is  responsible.  So  that  we  say  that,  unless 
this  court  desires  to  repeal  by  its  Judgment 
this  solemnly  enacted  law,  the  motion  for  re- 
hearing should  be  sustained,  to  the  end  that 
our  opinion  and  Judgment  may  be  put  aright 
which  opinion  and  Judgment  should  be  the 
affirmance  of  the  Judgment  nisi. 

2.  The  majority  opinion  Is  clearly  In  er- 
ror on  another  question.  It  says:  "If  plain- 
tiff can  show  notice  to  Bacon  of  all  the  facts 
alleged  In  his  amended  bill,  so  much  the  bet- 
ter. But  if  he  fail  to  show  notice,  and  the 
facts  develop  again  as  before,  he  is  entitled 
to  relief,  not  only  on  the  ground  of  inade- 
quacy of  consideration,  but  because  of  such 
accident  surprise,  hardship,  and  unfairness 
as  naturally  account  for  the  Inadequacy." 
This  is  a  direction  to  the  trial  court  to  find 
for  Mangold  at  all  events.  It  amounts  to 
that  Now,  in  the  former  trial  there  wias 
some  evidence  that  the  defendants  In  the 
tax  suit  including  Mangold,  had  knowledge 
that  this  land  was  advertised  for  sale  under 
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a  tax  judgment  Wben  the  case  was  here 
before  upon  this  point,  we  said:  "If  the  case 
is  to  be  retried,  another  bit  of  evidence  de- 
serves some  consideration  at  the  hands  of 
the  chancellor.  Daniel  Cochran  was  a  wit- 
ness In  behalf  of  the  plalntlCT.  His  testimony 
strongly  tends  to  indicate  that  the  plaintiff 
knew  that  this  land  was  advertised  for  sale 
under  a  tax  Judgment  The  testimony  is  not 
as  clear  as  it  might  be,  but  no  effort  was 
specially  made  to  develop  the  point  As  we 
have  Indicated,  the  theory  of  plaintiff  seems 
to  have  been  that,  when  he  had  shown  a 
payment  of  taxes  prior  to  the  Judgment,  that 
of  itself  voided  the  Judgment  and  no  further 
proof  or  pleadings  was  necessary.  This  the- 
ory is  erroneous.  So  that  if  upon  retrial  It 
should  develop  that  the  evidence,  as  Coch- 
ran's testimony  (fragmentary  and  incomplete 
as  it  is)  tends  to  show,  shows  that  plaintiff 
In  fact  knew  that  the  land  was  advertised 
for  sale  under  what  be  (plaintiff)  claimed 
was  a  voidable  Judgment,  and  plaintiff  with 
that  knowledge  stood  aloof  and  gave  no 
notice  to  protect  purchasers  under  such  Judg- 
ment there  would  be  no  doubt  that  plaintiff 
would  be  estopped  from  undertaking  to  at- 
tack a  title  that  he  thus  permitted  to  pass. 
At  least  It  would  be  a  serious  matter  for 
consideration  In  a  fair  disposition  of  the 
case.  There  is  nothing  in  the  present  record 
to  show  that  defendant  had  knowledge  such 
as  to  place  him  upon  inquiry,  as  In  the  case 
of  Zwelgart  v.  Heed,  221  Mo.  33  [119  S.  W. 
960]."  The  opinion  previously  properly  re- 
lated the  facts,  but  under  the  present  opin- 
ion, if  the  facts  are  substantially  as  before, 
we  direct  a  decree  for  Mangold.  Suppose 
apon  retrial,  even  on  the  same  evidence,  or 
upon  evidence  somewhat  stronger  and  more 
pointed,  it  is  shovm  that  the  defendants  in 
the  tax  sale  had  actual  knowledge  of  such 
sale,  and  stood  out  and  rested  in  silence 
whilst  Bacon  with  no  knowledge  of  the  al- 
leged defect  in  the  title  bought  the  land,  can 
it  be  said  that  a  court  of  conscience  would 
tolerate  that  act  upon  the  part  of  Mangold, 
the  debtor  in  the  tax  Judgment?  We  think 
not  Tet  that  is  this  case,  and  we  practically 
give  directions  for  a  judgment  below.  In 
this  the  opinion  is  in  error. 

3.  (a)  The  opinion  Is  further  in  error  wben 
it  says  that  the  state's  lien  was  discharged 
by  the  payment  of  taxes  alone.  This  hold- 
ing is  In  the  face  of  an  express  statute.  Sec- 
tion 11,495,  Rev.  St  1909  (section  9U01,  Rev. 
St  1899),  so  far  as  applicable,  reads:  "The 
collectors  of  the  resi)ective  counties  •  •  • 
shall  proceed  to  collect  the  taxes  contained 
in  such  'back  tax  book'  as  herein  required, 
and  any  person  interested  In  or  the  own- 
er of  any  tract  of  land  or  town  lot  contain- 
ed in  said  'back  tax  book'  may  redeem  such 
tract  of  land  or  town  lot,  or  any  part  there- 
of, from  the  state's  or  such  city's  Uen  there- 
on, by  paying  to  the  proper  collector  the 
amount  of  the  original  taxes,  as  charged 
agHinst  such  tract  of  land  or  town  lot  de- 


scribed in  said  'back  tax  book,'  together  with 
interest  on  the  same  from  the  day  on  which 
said  tax  first  became  delinquent  at  the  rate 
of  ten  per  cent  per  annum  and  the  costs: 
Provided,  tfiat  if  suit  ghall  have  ieen  com- 
menced against  any  person  owing  taxes  on 
any  tract  of  land  or  town  lot  contained  in 
said  'back  taso  l)Ook,'  for  the  collection  of 
taxes  due  on  the  same,  the  person  desiring 
to  redeem  any  such  tract  of  land  or  toum  lot 
shall,  in  addition  to  the  original  tax  and 
the  interest  and  the  interest  and  costs  ac- 
cruing under  this  article,  pay  all  necessary 
costs  incurred  in  this  court  where  the  said 
siUt  is  pending,  together  with  such  attorney's 
fees  at  the  court' ma]/  aHoto."  This  statute 
provides  how  the  state's  lien  shall  be  releas- 
ed and  discharged.  If  salt  has  not  been 
brought  a  party  interested  "may  redeem 
such  tract  of  land    *    *    •    from  the  state's 

•  ♦  •  Hen  thereon,  by  paying  to  the  prop- 
er collector  the  amount  of  the  original  taxes 

*  •  *  together  with  Interest  on  the  same 
from  the  day  on  which  said  tax  first  became 
delinquent  at  the  rate  of  ten  per  cent,  per 
annum  and  the  costs."  This  is  one  method 
of  redeeming  from  the  state's  lien,  and  one 
method  of  releasing  from  the  state's  lien. 
This  method  must  be  invoked,  however,  prior 
to  suit  to  enforce  the  Hen.  The  word  "costs," 
as  herein  used,  refers  to  certain  charges  due 
the  officers  for  making  up  the  delinquent  tax 
book.  If  suit  to  enforce  the  state's  lien  liaa 
been  brought  then  the  statute  provides  other 
things  to  be  done  than  the  mere  payment  of 
taxes,  interest  and  the  costs  above  mention- 
ed. The  proviso  contained  in  the  statute 
above  quoted  applies  to  the  situation  after 
salt  has  been  brought  Under  that  proviso, 
the  redemption  is  not  complete,  nor  is  the 
state's  lien  discharged  until  the  party  de- 
siring to  release  from  the  state's  lien  shall, 
"in  addition  to  the  or)iinal  tax  and  the  in- 
terest and  costs  accruing  under  this  article^ 
pay  all  necessary  costs  Incurred  in  the  court 
where  the  said  suit  is  pending,  together  with 
such  attorney's  fee  as  the  court  may  allow." 
The  payment  of  these  court  costs  are  made 
by  the  statute  a  condition  precedent  to  a  re- 
demption of  the  land  from  the  state's  Hen. 
The  plain  wording  of  this  statute  is  overlook- 
ed by  my  learned  Brother  in  the  opinion. 

(b)  But  a  step  further.  We  have  a  stat- 
ute (Rev.  St  1909,  i  11,605)  which  says  to 
whom  the  payments  shall  be  made.  That 
statute  reads:  "Any  party  Interested  In  any 
tract  of  land  or  town  lot  may  pay  the  tax- 
es. Interest  and  costs  thereon,  after  the 
commencement  of  suit  and  before  sale,  by 
paying  to  the  collector  the  amount  of  sucb 
taxes  and  interest  and  by  payment  to  the 
cirouU  clerk  of  all  costs  thereon."  If  tbe 
party  desires  to  redeem  land  after  suit  he 
must  pay  at  two  places:.  (1)  To  the  collector 
the  taxes,  interest  and  costs  provided  for  by 
the  revenue  statute;  and  (2)  to  the  clerk  oC 
the  circuit  court  the  court  costs.  This  stat- 
ute Mangold  knew,  or  In  law  must  be  held 
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to  have  known.  Under  It  he  knew  the  col- 
lector was  not  attempting  to  give  him  a 
statement  of  more  than  the  Items  which  were 
payable  to  the  collector.  He  knew,  or  In 
law  must  be  deemed  to  have  known,  that 
there  were  court  costs  which  had  to  be  paid 
to  the  clerk  of  the  circuit  court  before  the 
lien  of  the  state  was  discharged.  He  knew 
that  he  had  been  sued,  and  from  that  fact 
must  follow  the  others.  So  we  repeat,  as 
was  said  In  the  original  opinion  In  this  case, 
that  the  petition  is  in  so  far  as  it  attacks 
the  Judgment  bad  because  it  fails  to  charge 
that  the  collector  agreed  to  see  that  the  salt 
was  dismissed.  I  concede  that  If  the  collect- 
or had  received  the  taxes.  Interest,  and  coats, 
and  agreed  to  dismiss  the  case,  then  Man- 
gold could  have  relied  thereon,  and,  if  knowl- 
edge of  this  was  brought  home  to  Bacon,  the 
plaintiff  should  recover.  But  there  is  nei- 
ther pleading  nor  proof  to  this  effect  either 
at  the  previous  bearing  here  or  the  one  now. 
The  law  divided  the  payments  In  twain,  and 
under  it  the  duty  was  Imposed  upon  the  col- 
lector to  receive  that  which  was  coming  to 
him,  but  be  was  not  authorized  to  receive 
that  portion  which  was  payable  to  the  circuit 
clerk.  We  have  to  deal  with  this  case  as  If 
the  plaintiff  Mangold  was  as  familiar  with 
the  statutes  as  la  this  court  In  the  present 
case  I  should  say  more  so,  for  the  majority 
opinion  seems  to  have  lost  sight  of  all  these 
statutes. 

4.  Nor  do  I  concur  In  the  majority  opinion 
wherein  is  announced  the  new  doctrine  for 
this  state  that  mere  inadequacy  of  price 
alone  may  be  held  sufficient  to  avoid  a  sale 
under  execution.  Upon  the  previous  hearing 
we  announced  the  rule  that  mere  inadequacy 
of  price  alone  would  not  authorize  the  set- 
ting aside  of  a  deed  made  under  an  execu- 
tion sale.  We  then  said,  and  now  say,  that 
such  Is  the  rule  in  this  state,  as  shown  by 
the  overwhelming  weight  of  cases  in  this 
state.  The  present  opinion  expressly  over- 
rules that  opinion  upon  that  point.  Our 
learned  Brother  says:  "There  Is  a  question 
here  not  Involving  that  of  notice  to  Bacon 
of  the  payment  of  taxes  before  judgment, 
viz.:  may  an  inadequacy  of  consideration  In 
a  Judicial  sale,  so  gross  as  to  shock  the  con- 
science, ever,  wlthont  more,  be  sufficient 
ground  in  equity  to  set  aside  a  sheriff's 
deed?"  After  discussing  the  case  law  upon 
the  subject  he  answers  the  question  thus: 
"The  majority  opinion  closed  and  locked  a 
door  heretofore  open  for  use  to  reach  relief 
In  extreme  and  aggravated  cases.  That  door 
should  be  left  open — not  only  so,  but  used  in 
this  case  on  the  facts  here  before,  even  If 
no  other  ground  ot  relief  appears.  In  so 
far  as  the  majorll^  opinion  is  In  conflict 
herewith,  it  should  not  be  followed.  We 
hold  further  that,  under  the  facts  here  be- 
fore, the  bid  was  so  unconscionable  that 
the  judgment  setting  it  aside  should  have 
been  affirmed;  and  that.  If  substantially  the 
same  facts  appear  at  the  next  trial,  the 


chancellor  should  annul  it  as  a  cloud  upon 
Mangold's  title.  Such  a  bid  under  such  cir- 
cumstances was  a  real  danger  signal  of  equi- 
ties behind."  I  do  not  subscribe  to  the  doc- 
trine thus  announced,  because  I  think  it 
extremely  dangerous  as  I  shall  attempt  to 
show  after  I  have  discussed  the  cases.  I 
desire  first  to  take  the  Missouri  cases  relied 
upon  by  my  learned  Brother. 

The  first  is  Gulnan  v.  Donnell,  201  Mo.. 
loc.  eit  202,  98  S.  W.  484.  In  that  case 
where  the  price  paid  was  3  per  cent  of  the 
value.  Burgess,  J.,  did  use  this  language:  "It 
has  always  been  held  by  this  court  that  In- 
adequacy of  price  alone  will  not  justify  the 
setting  aside  of  a  sheriff's  sale  of  real  estate 
under  execution,  unless  the  price  is  so  in- 
adequate as  to  shock  the  moral  sense  and 
outrage  the  conscience.  Then  courts  will 
interfere  to  promote  the  ends  of  Justice. 
Railroad  v.  Brown,  43  Mo.  294;  Holden  v. 
Vaughan,  64  Mo.  698;  BCnoop  v.  Kelsey,  121 
Mo.  842  [26  S.  W.  683];  Davis  v.  McCann, 
148  Mo.  172  [44  S.  W.  795]."  But  even  in 
that  case  the  distinguished  Jurist  later  on 
brings  to  his  consciousness  of  the  law  out- 
side fraudulent  circumstances,  which,  when 
coupled  with  the  unreasonable  price,  made 
the  judgment  nisi  good.  In  the  opinion  he 
further  says:  "But,  even  if  the  Judgment 
and  decree  cannot  be  sustained  upon  the 
ground  of  inadequacy  of  price  alone,  yet 
when  such  inadequacy  is  considered  in  con- 
nection with  the  fact  that  Forsee  was  the 
attorney  of  M.  S.  C.  Donnell  in  defending  the 
suits  wherein  the  judgments  were  rendered 
under  which  the  lands  were  sold,  and  the 
action  and  conduct  of  Forsee  In  regard  to 
the  levy  by  the  sheriff,  and  the  sale  of  the 
lands  under  execution  for  which  Gulnan  is 
alike  bound,  there  can  be  no  question  as  to 
the  correctness  of  the  judgment"  The  court 
then  di^usses  the  fact  that  one  Forsee  was 
Donnell's  attorney,  and  that  his  conduct  In 
the  matter  was  reprehensible,  and  that  the 
plaintiff  Gulnan  was  bound  by  Forsee's  acts. 
Those  of  this  bench  who  participated  in  this 
case  realize  that  it  was  not  Inadequacy  oif 
price  alone  that  forced  the  conclusion  reach- 
ed in  that  case.  The  language  first  quoted 
was  not  necessary  for  a  disposition  of  that 
case  and  to  that  extent  at  least  is  obiter. 
The  record  shows  that  gross  inadequacy  of 
price  was  coupled  with  gross  conduct  which 
conduct  alone  was  sufficient  to  void  the 
deed. 

We  are  cited  to  Hanson  v.  Neal,  216  Mo., 
loc.  dt  275,  114  S.  W.  1079,  where  our 
Brother  LAMM  uses  this  language:  "How 
did  this  sheriff  measure  op  to  the  foregoing 
standard  of  duty?  Not  at  all.  Let  the  rec- 
ord tell  the  story.  At  the  instance  of  appel- 
lants, he  made  the  sale  at  an  unusual  hoar — 
itself  a  badge  of  fraud  in  the  absence  of  a 
request  from  the  parties  in  interest  He 
made  It  in  the  teeth  of  a  reasonable  re- 
quest from  the  mortgagee  to  await  the 
usual  hour.    While  inadequacy  of  consldera- 
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Uon  as  a  general  rule  Is  not  of  itseU  a  dis- 
tinct principle  of  relief  In  equity  (1  Story, 
Eq.  [11th  Ed.]  i  24S),  yet  in  this  Instance 
he  permitted  the  property  to  pass  at  so  gross 
an  Inadequacy  of  price  as  to  'shock  the  con- 
science,' and,  when  the  conscience  Is  shocked, 
the  ear  of  the  chancellor  opens  (Id.  I  246). 
He  did  this  at  the  request  and  to  salt  the 
by-ends  (the  so-called  convenience)  of  bid- 
ders who  were  Itching  for  a  quick  sale  and 
a  fetching  bargain,  and  persuaded  him  to 
make  it  before  the  representative  of  the 
mortgagee  could  arrive  from  NeeleysvUle. 
Not  only  so,  but  the  mortgagor  had  a  repre- 
sentative in  Doniphan  (Mr.  Langford),  who 
testified  he  was  not  present  because  of  the 
untimely  hour.  The  sale,  then,  was  In  very 
truth  and  fact  made  for  the  benefit  of  those 
who  wanted  to  feather  their  own  nests  by 
sacrificing  the  Interests  of  both  mortgagor 
and  mortgagee,  and  succeeded  in  doing  that 
very  thing."  But  who  reading  this  opinion 
would  construe  it  to  announce  the  broad  doc- 
trine that  mere  Inadequacy  of  price  alone 
would  obviate  a  deed  under  sale?  In  this 
Instance  it  was  a  foreclosure  sale,  and  not 
an  execution  sale. 

We  next  have  Morriso  v.  Phllllber,  30  Mo. 
14S.  This  Is  an  action  to  set  aside  a  deed 
because  procured  by  fraud.  The  deed  was 
made  by  plaintiff  to  defendant  The  case  is 
not  parallel  in  any  way  to  the  case  at  bar. 
In  this  case  the  grossest  fraud  Is  shown.  One 
Mulholland  acted  as  the  agent  of  both  parties 
In  the  sale,  and  this  without  knowledge  of 
plaintiff.  Not  only  so,  but  plaintiff  had  lived 
with  Mulholland  at  one  time,  and  depended 
upon  him,  owing  to  her  own  Ignorance  and 
Illiteracy.  That  said  Mulholland,  acting  as 
the  agent  of  both,  by  deception  Induced  the 
making  of  the  deed  where  property  worth 
$6,000  was  bought  for  $75.  In  connection 
with  this  state  of  facts,  Ewlng,  J.,  did  say: 
"Although  mere  inadequacy  of  consideration 
Is  not  deemed  a  sufilclent  ground  of  relief  of 
itself,  it  may  be  so  gross  as  to  amount  to 
conclusive  evidence  of  fraud.  But,  where 
there  are  ingredients  In  the  case  of  a  suspic- 
ious nature  or  pecular  relations  between  the 
parties,  gross  Inadequacy  of  price  must  nec- 
essarily furnish  the  most  vehement  presump- 
tion of  fraud.  Story,  Eq.  {  211."  That  case 
is  far  from  announcing  the  broad  doctrine 
our  Brother  announces. 

Next  we  have  Cobb  v.  Day,  106  Mo.,  loc. 
clt.  300,  17  S.  W.  329.  The  case  is  not  In 
point,  b'ut  is  authority  the  other  way.  In  It 
Thomas,  J.,  says:  "It  has  been  said  that 
mere  Inadequacy  of  price  abstracted  from  all 
other  considerations  is  not  sufiSdent  to  in- 
duce a  court  to  afford  relief  against  a  con- 
tract or  to  set  aside  a  deed.  If  a  person 
with  his  eyes  open  will  make  a  bad  bargain, 
he  must  suffer  by  his  own  imprudence.  He 
has  no  right  to  complain  to  titie  to  apply  to 
a  court  of  equity  for  relief.  But  this  circum- 
stance when  connected  with  others  which 
show  that  the  iterson  did  not  understand  the 


bargain  be  made  or  was  so  oppressed  be  was 
glad  to  make  It,  knowing  its  inadequacy,  will 
show  a  command  over  him  whl«!b  amonnts 
to  fraud.  Newland  on  Contracts,  359."  Tbic 
la  not  an  execution  sale  case. 

Following  this  we  are  cited  to  Walters  v. 
Hermann,  99  Mo.,  loc.  dt  532,  12  S.  W.  891. 
Sherwood,  J.,  speaks  for  the  court  In  this  In- 
stance. This  was  a  tax  sale,  but  tbe  grossest 
fraud  is  made  to  appear  as  against  minors. 
We  say,  "made  to  appear,"  because  the  peti- 
tion charged  gross  fraud  in  the  procurement 
of  the  Judgment  and  the  case  rode  off  on  de- 
murrer below,  and  tbe  lower  court  was  sus- 
tained because  there  were  subsequent  puf^ 
chasers  involved,  and  the  pleading  did  not 
plead  notice  to  them.  Judge  Sherwood  said: 
"The  only  thing  left,  therefore,  for  considera- 
tion Is  as  to  the  sale  and  tbe  rights  of  tbe 
subsequent  purchasers.  Mere  Inadequacy  of 
price  is  insufficient  to  set  aside  a  Judicial 
sale.  There  must  be  some  fraud  in  the  trans- 
action as  a  general  rule,  where  the  sale  Is 
open  and  no  Improper  practices  are  shown  on 
the  part  of  the  purchaser,  unless  the  inade- 
quacy Is  so  gross  as  per  se  to  amount  to  prove 
fraud  in  one  of  Its  numerous  manifestations 
on  tbe  part  of  the  purchaser.  Phillips  t. 
Stewart,  69  Mo.  491,  and  cases  cited;  2  Pom. 
Eq.  11  926,  927;  Davis  v.  Dresback,  81  Bl. 
393."  It  will  be  observed  that  this  case  U 
likewise  authority  tbe  other  way,  as  strong 
as  It  could  be  written. 

Next  we  have  Knoop  v.  Kelsey,  121  Mo., 
loc.  clt  648,  26  S.  W.  683.  This  Is  an  action 
to  set  aside  a  deed  of  trust  for  fraud.  Judge 
McParlane  made  use  of  this  language,  upon 
which  my  learned  Brother  evldentiy  leans: 
"It  may  also  be  said  as  well  settied  that, 
while  gross  Inadequacy  of  the  price  paid  for 
land  at  a  sheriff's  sale  may  be  a  badge  of 
fraud,  it  is  not  sufficient  alone  to  avoid  the 
sale.  When  such  a  sale  is  properly  attacked, 
it  is  the  duty  of  a  court  of  equity  to  examine 
carefully  all  tbe  circumstances  under  which 
it  Is  made,  and  very  slight  evidence  of  fraud, 
or  unfairness,  on  tbe  part  of  the  officer  mak- 
ing the  sale,  may  be  sufficient  to  demand  Its 
cancellation.  Brlant  v.  Jackson,  supra  [99 
Mo.  698,  13  S.  W.  91];  Phillips  v.  Stewart, 
69  Mo.  492.  There  are  rare  and  excep- 
tional cases  in  which  the  Inadequacy  Is 
held  to  be  so  gross  as  to  amount  to  a  flag- 
rant abuse  of  Judicial  process,  and  equity 
has  granted  relief  on  that  ground  alone 
Bailroad  v.  Brown,  43  Mo.  294;  Cobb  v.  Day, 
106  Mo.  300  [17  S.  W.  323],  and  cases  cited; 
Walters  v.  Hermann,  99  Mo.  632  [12  S.  W. 
890]."  In  the  latter  portion  of  the  quotation 
Is  tbe  meat  In  the  cocoanut  It  is  foundation 
for  this  new  rule  in  the-  present  case.  The 
language  of  Judge  McFarlane  finds  absolute- 
ly no  support  In  either  of  the  three  cases  up- 
on which  It  rests.  We  have  analysed  tbe 
Cobb-Day  and  Walters-Hermann  Cases,  Just 
above.  We  have  quoted  from  them  so  as  to 
show  that  these  two  cases  announced  In  plain 
terms  tbe  contrary  rule. 
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It  only  remains  to  look  at  Ballroad  t. 
Brown,  43  Mo.  294,  the  tblrd  case  relied  up- 
on by  Jadge  McFarlane.  A  short  excerpt 
from  that  case  will  suffice.  Wagner,  J.,  In 
that  case,  did  make  use  of  this' language:  "It 
will  not  be  necessary  to  decide  in  this  case 
whether  the  gross  Inadequacy  exhibited  by 
the  facts  set  forth  in  the  petition  would.  If 
disconnected  and  alone,  be  sufficient  to  en- 
title the  plaintlfT  to  relief.  It  may  be  stated, 
as  a  general  proposition,  that  Inadequacy  of 
consideration  Is  not  of  Itself  a  distinct  prin- 
ciple of  relief  in  equity.  Nevertheless,  where 
the  transaction  discloses  such  unconscionable- 
ness  as  shocks  the  moral  sense  and  outrages- 
the  conscience,  courts  will  Interfere  to  pro- 
mote the  ends  of  Justice  and  defeat  the  mach- 
inations of  fraud."  It  therefore  appears 
that  Judge  Wagner  did  not  undertake  to  de- 
cide whether  or  not  mere  Inadequacy  of  price 
alone  was  sufficient  to  void  an  execution  sale, 
and,  in  fact,  made  his  decision  turq  upon  oth- 
er matters  of  misconduct  and  fraud.  So  we 
repeat  that  two  of  the  cases  relied  upon  by 
Judge  McFarlane  announced  the  opposite 
doctrine,  and  the  other  refused  to  pass  upon 
the  question.  But  even  the  language  of  Judge 
McFarlane,  supra,  was  merely  obiter  because 
his  case  was  not  permitt^  to  be  ruled 
thereby. 

Next  In  order,  our  Brother  cites  us  to  Da- 
vis ▼.  McCann,  143  Mo.,  loc.  dt  177,  44  8.  W. 
796.  In  this  case  a  sale  under  execution  Is 
attacked,  but  there  were  matters  therein  out^ 
side  of  the  mere  Inadequacy  of  price.  Bur- 
gees, J.,  who  wrote  the  Quinan-Donnell  Case, 
supra,  likewise  wrote  this  case.  In  this  case 
he  does  use  this  language;  "Inadequacy  of 
price  alone  will  not  justify  the  setting  aside 
of  a  sheriff's  sale  of  real  estate  under  exe- 
cution, unless  the  price  Is  so  Inadequate  as 
to  shock  the  moral  sense  and  outrage  the  con- 
science. Then  courts  wUl  Interfere  to  pro- 
mote the  ends  of  Justice.  Railroad  y.  Brown, 
43  Mo.  294;  Cobb  y.  Day,  106  Mo.  278  [17 
S.  W.  323];  Knoop  y.  Kelsey,  121  Mo.  642 
[26  8.  W.  883]."  He  reUed  upon  the  Brown 
Case  in  43  Mo.,  where  Wagner,  J.,  declined 
to  pass  upon  the  question,  the  Cobb-Day 
Case,  supra,  where  the  ruling  Is  Just  the  oth- 
er way,  and  on  the  opinion  of  Judge  McFar- 
lane In  the  Knoop-Kelsey  Case,  which  opinion 
we  have  just  fully  discussed.  So  that  it  can 
be  said  that  the  only  tiuree  opinions  lending 
support  to  this  new  rule  are  the  two  written 
by  Judge  Burgess  and  the  one  by  Judge  Mc> 
Carlane,  and  in  each  of  these  the  cases  cited 
do  not  support  the  doctrine. 

The  last  Missouri  case  which  my  learned 
Brother  dtes  is  Holdsworth  y.  Shannon,  113 
Mo.,  loc  dt  520,  21  S.  W.  88,  35  Am.  St  Rep. 
719.  This  is  an  opinion  by  Sherwood,  J.,  and 
does  assist  my  Brother  in  his  opinion,  in  the 
case  at  bar  to  a  very  slight  extent.  Judge 
Sherwood  made  use  of  this  language:  "The 
general  rule  is  stated  In  the  books  that  mere 
inadequacy  of  price  without  more,  unless  so 
grots  as  to  shook  the  moral  sense.  Is  Insuffl- 


dent  to  set  aside  a  sale  of  land  made  under 
a  deed  of  trust,  foredosure,  or  execution. 
But  in  such  case  the  sale  must  be  fairly  con- 
ducted in  all  other  respects."  His  case  rode 
off  solely  upon  other  questions  not  connected 
with  inadequacy  of  price  as  apiiears  from 
page  522  of  113  Mo.,  on  page  85  of  21  S.  W. 
(35  Am.  St  Rep.  719).  Upon  the  whole,  the 
case  is  not  authority  for  the  present  opinion. 

We  have  noted  fully  and  fairly  reviewed 
each  and  every  case  relied  upon  by  my 
Brother,  and  I  desire  to  reiterate  now  what 
was  said  In  the  opinion  written  when  ttiis 
case  was  here  before,  and  that  is  that  the 
doctrine  aimounced  in  the  present  opinion  as 
well  as  ^e  doctrine  announced  in  the  dis- 
senting opinion  upon  the  other  hearing  is 
absolutely  contrary  to  the  long-followed  prec- 
edents in  this  state. 

I  take  next  the  cases  announcing  the  ml& 
We  begin  with  the  early  case  of  Hammond 
v.  Scott,  12  Mo.,  loc.  dt  11,  whereat  we 
said:  "We  do  not  subscribe  to  the  principle 
contended  for  by  the  complainant's  counsel 
that  Inadequacy  of  price  alone  is  sufficient 
ground  for  setting  aside  a  sheriff's  sale.  On 
the  contrary,  where  tjtie  sale  has  been  an 
open,  fair,  and  public  one,  where  there  has 
been  no  act  done  or  superinduced  by  the 
sheriff  or  purchaser  to  prevent  the  property 
from  selling  for  a  higher  price,  public  policy 
would  indicate  that  such  sales,  although  at- 
tended with  great  pecuniary  loss,  ought  to  be 
upheld  and  sustained.  If  the  principle  was 
recognized,  its  application  would  be  entirely 
arbitrary,  as  no  rule  could  be  established 
to  govern  the  innumerable  cases  that  arise." 
In  Nelson  v.  Brown,  23  Mo.,  loc.  cit  21,  we 
said:  "There  is  no  Innocent  purchaser  here. 
The  plaintiff  in  the  execution  becomes  the 
purchaser  at  the  sale  for  bis  own  benefit,  is 
present  and  privy  to  all  that  transpires.  Un- 
der such  circumstances,  he  is  a  purchaser 
with  notice  in  fact,  and  is  affected  by  the 
irregularities  which  occurred.  We  do  not 
maintain  that  mere  toadequacy  of  price  Is 
sufficient  to  set  aside  a  sheriff's  sale.  But, 
where  there  la  a  gross  inadequacy  of  price, 
courts  wUl  require  that  there  be  a  strict 
regularity  in  the  proceedings.  The  irregu- 
larities attending  the  sale  in  question  were 
such  that  it  must  be  set  aside."  This  is  from 
tliat  distinguished  jurist.  Judge  Scott  In 
Meir  y.  Zdle,  81  Mo.,  loc.  dt  332,  we  said: 
"The  sale  appears  to  have  been  conducted 
fairly  and  properly  ia  all  respects,  and  mere 
Inadequacy  of  price  is  no  ground  for  setting 
it  aside  where  this  Is  the  case."  In  Parker 
y.  B.  R.  Co.,  44  Mo.,  loc.  dt  421,  Wagner, 
J.,  thus  tersely  announced  the  rule:  "The 
mere  fact  that  the  lands  sold  for  an  inade- 
quate price  would  not  of  itself  be  a  suffident 
ground  to  set  the  sale  aside.  But  when  a 
man  obtains  an  estate  worth  thousands  for 
a  mere  pittance — a  few  dollars — if  he  Is  per- 
mitted to  retain  the  same,  it  is  necessary 
that  he  should  have  been  guilty  of  no  miscon- 
duct, and  that  he  should  hay*  acted  with 
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the  most  exact  good  faitb."  In  Wagner  v. 
Phillips,  61  Mo.  117,  we  have  a  case  where 
160  acres  of  land  worth  $6,000  to  $8,000  was 
sold  for  $108.  The  action  was  to  set  aside 
the  sale  for  gross  Inadequacy  of  price  and 
other  matters  pleaded.  On  the  question  of 
Inadequacy  of  price.  Judge  Wagner  said: 
"The  inadequacy  of  the  price  taken  by  itself 
would  not  be  sufficient  ground  for  affording 
relief;  but,  when  coupled  with  otbor  facts, 
it  is  a  circumstance  entitled  Uf  considera- 
tion." 

No  man  ever  upon  this  bench  has  had  a 
clearer  conception  of  the  law  and  the  rights 
of  litigants  than  the  late  Judge  Black.  He 
liad  to  deal  with  a  case  where  property 
worth  $3,000  was  sold  for  $51,  and  in  the 
course  of  his  opinion  (Gordon  t.  O'Neil,  96 
Mo.,  loc.  cit  355,  9  S.  W.  921)  said:  "Mere 
inadequacy  of  price  is  not  sufficient  to  set 
aside  a  sheriffs  sale;  but,  where  there  is 
gross  inadequacy  of  price,  the  proceedings 
of  the  sheriff  on  the  execution  ought  to  be 
free  from  irregularities.  Nelson  v.  Brown, 
23  Mo.  13."  In  the  case  of  Martin  t.  Castle, 
193  Mo.,  loc.  cit  195,  91  S.  W.  933,  the  peti- 
tion cliarged  that  lands  worth  $8,000  were 
sold  under  execution  for  $106.  The  petition 
attempted  to  charge  other  irregularities. 
The  lower  court  sustained  a  demurrer  to  the 
petition.  This  Judgment  was  afterward, af- 
firmed, and  in  the  opinion,  among  other 
things,  it  was  said:  "The  allegations  of  a 
combination  between  defendants  and  others 
to  defraud  plalnttft  are  not  of  such  a  char- 
acter as  would  justify  a  setting  aside  of  the 
sheriff's  sale,  nor  is  the  difference  between 
the  alleged  value  of  the  land  and  the  price 
which  it  brought  at  such  sale  suffidMit  to  do 
so."  In  case  of  State  ex  rel.  v.  Boyd,  128 
Mo.,  loc.  cit  135,  30  S.  W.  614,  a  case  where 
the  sale  was  attacked  before  deed  was  made. 
Burgess,  J.,  said:  "While  It  may  be  conceded 
that  a  court  has  complete  control  over  its  own 
writs  and  process,  and  may,  at  or  before  the 
return  term  of  an  execution,  set  aside  a  sale 
made  thereunder,  it  must  have  some  ground 
upon  which  to  predicate  its  action,  and  in 
this  case  it  has  not  been  suggested  in  what 
manner  the  sheriff's  sale  was  Irregular,  .or 
anything  else  that  Justified  the  court  in  set- 
ting it  aside.  Inadequacy  of  price  at  which 
the  land  was  sold  was  not  of  Itself  suffi- 
cient" And  In  Walker  v.  Mills,  210  Mo., 
loc.  cit.  690,  109  S.  W.  45,  as  to  the  rule  we 
said:  "It  is  next  urged  that  there  Is  inade- 
quacy of  price  in  such  sale,  and  that  Is, 
when  coupled  with  slight  additional  facts, 
will  authorize  the  court  to  set  aside  a  sale. 
It  is  true  that  where  there  is  a  gross  inade- 
quacy of  price,  coupled  with  some  evidence 
of  fraud  or  unfairness,  an  execution  sale  may 
be  set  aside  under  the  authorities  in  this  and 
other  states." 

We  shall  not  pursue  the  Missouri  cases 
further.  Others  may  be  found  in  the  ma- 
jority opinion  when  this  case  was  here  be- 


fore. Suffice  It  to  say  tbat  the  present  opin- 
ion is  the  only  one  in  this  state  wherein  it 
is  said  that  a  tax  sale  may  be  set  aside  for 
inadequacy  of  price  alone.  In  no  case  has 
it  been  done  up'to  this  time.  In  all  the  cases 
cited  by  my  learned  Brother,  not  one  of  them 
finally  placed  its  ruling  upon  tlie  new  mle 
now  invoked.  Whilst  there  appear  scat- 
tered mutterings  about  such  a  rule,  yet  in 
no  case  has  it  been  applied.  In  2  Oooley  on 
Taxation  (8d  Ed.)  p.  959,  the  rule  and  the 
reason  for  it  Is  thus  tersely  stated:  "The 
insignificance  of  the  price  as  compared  with 
the  value  of  the  land  sold  will  not  defeat  a 
tax  sale;  for,  If  it  should,  the  power  to  col- 
lect revenue  by  this  method  would  be  futHe." 
In  1  Blackwell  on  Tax  Titles  (5th  Ed.)  {  567, 
p.  497,  the  question  is  mentioned  under  the 
head  of  fraud.  It  is  there  said:  "Fraod 
vitiates  everything.  CSontracts  of  whatsoever 
dignity,  if  tainted  with  fraud,  are  void  at 
Itiw  and  in  equity.  By  it  the  most  solemn 
proceedings  of  courts  of  justice  are  avoided; 
and  we  are  informed  by  high  authority  that 
even  an  act  of  Parliament  conceived  In  fraud 
may  be  declared  a  nullity.  There  la  nothing 
in  the  nature  of  tax  sales  which  exempts 
them  from  the  operation  of  this  general  max- 
im. On  the  contrary,  a  more  rigid  scrKtwty 
into  their  faimeas  is  demanded,  because  of 
the  gross  inadequacy  of  the  price  usuaUy 
paid  at  such  tales,  and  the  great  induce- 
ments held  out  for  the  perpetration  of  fraud 
in  the  conduct  of  them." 

We  shall  not  go  further  with  the  authori- 
ties. We  have  hereinabove  said  that  this 
new  rule  is  a  dangerous  one,  and  so  we  be- 
lieve it  to  be.  As  said  In  Cooley  on  Taxa- 
tion, supra,  such  a  rule  will  render  our  meth- 
ods of  collecting  taxes  futile.  Such  a  rule 
leaves  a  vast  number  of  our  land  titles  rest- 
ing in  the  breasts  of  chancellors  rather  than 
upon  the  records.  The  stability  of  fair  and 
open  Judicial  sales  Is  by  such  a  rule  wrecked. 
By  such  rule  the  question  whether  or  not 
at  an  open  and  fair  judicial  sale  a  title  has 
been  procured  rests  not  In  the  fairness  of 
conduct  of  the  sale,  but  in  the  elastic  con- 
science of  chancellors,  whose  judgments  may 
be  invoked.  By  such  rule  we  have  titles 
good  in  one  circuit  and  bad  in  another,  ow- 
ing entirely  upon  what  it  takes  to  shock  the 
conscience  of  the  particular  chancellor  there- 
in. In  this  case,  my  Brothers  in  the  majori- 
ty have  been  shocked  by  $12  for  an  alleged 
$1,000  worth  of  land,  but  what  shape  would 
the  chancellor  nisi  be  in  if  the  great  weight 
of  the  evidence  showed  this  alleged  valuable 
farm  to  be  worth  only  half  that  amount? 
Should  his  conscience  then  become  shocked 
and  a  regular  judicial  sale  set  aside  for  in- 
adequacy of  price?  To  my  mind  there  has 
been  no  opinion  of  this  court  that  will  be 
followed  by  more  disastrous  results  than  the 
one  in  the  case  at  bar.  Land  titles  are  made 
dependent  upon  the  sliding  scale  of  shodE  to 
the   chancellor's   conscience.     How   variant 
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theee  shocks  may  be  remains  to  be  seen  In 
the  great  nnmber  of  cases  which  will  follow 
In  the  train  of  this  opinion.  The  number  of 
Kood  paper  titles  now  slumbering  in  the  con- 
sciences of  chancellors  we  do  not  know,  but 
in  all  probability  will  find  out  when  the  ma- 
jority opinion  reaches  the  bar  of  the  state. 

We  conclude  by  saying:  (1)  That  the  opin- 
ion is  wrong  because  upon  the  face  of  the 
petition  no  cause  of  action  la  stated  under 
the  act  of  1903.  Under  that  act,  which  we 
say  must  be  strictly  construed,  the  plaintiff 
must  offer  to'  pay  all  taxes  and  Interest  paid 
by  the  defendant,  in  order  to  state  a  cause 
of  action.  If  as  a  fact  no  taxes  have  been 
paid  by  the  defendant,  then  to  comply  with 
the  law  he  should  state  that  fact  In  order  to 
account  for  the  absence  of  the  required  ele- 
ment In  the  petition.  The  act  of  1903  uses 
the  word  "shall,"  and  is  mandatory,  and  not 
directory.  (2)  That  the  petition  was  bad  and 
the  court  nisi  was  right  in  sustaining  the  de- 
murrer, because  there  was  a  failure  to  al- 
I^e  that  the  collector  agreed  to  dismiss  the 
suit  Under  the  law,  the  state's  lien  could 
not  be  discharged  after  suit,  unless  the  party 
seeing  to  redeem  paid  the  taxes,  interest, 
and  county  clerk's  costs  to  the  collector,  and, 
In  addition,  paid  the  circuit  court  costs  to 
the  circuit  clerk  of  the  county.  That  the 
opinion  la  further  in  error  when  it  says  that 
plaintiff  could  rely  upon  his  letter  to  the  col- 
lector for  all  costs,  because  of  the  two  stat- 
utes fully  discussed  aboye.  (3)  That  the 
opinion  Is  In  error  when  In  effect  it  precludes 
a  finding  for  defendant,  although  the  defend- 
ant might  be  able  to  show,  as  be  practically 
did  show  on  the  first  trial,  that  plaintiff 
knew  his  land  was  to  be  sold,  and  yet  sat  by 
and  permitted  It  to  be  sold  to  one  having  no 
knowledge  of  the  alleged  equities.  (4)  That 
to  hold  tax  sales,  made  openly  and  fairly, 
bad  for  mere  inadequacy  of  price  paid.  Is  to 
absolutely  destroy  our  method  of  collecting 
taxes,  and  is  an  innovation  upon  the  long 
and  well-established  rule  in  this  state. 

For  these  reasons,  I  think  the  motion  for 
rehearing  should  be  sustained,  and  upon  a 
farther  hearing  the  Judgment  nisi  should  be 
affirmed. 


STATB  ex  teL  THRASH  et  al.,  T.  LAMB, 
Circuit  Judge. 

(Supreme  Cbnrt  of  Missouri.     Nor.  27,  1911.) 

1.  iNjuRcnon  (I  148*)  —  Pbeliminabt  In- 
junction—Right TO  Issue  —  Conditions 
Pbeckdent. 

The  act  of  the  court  in  issuing  a  prelimi- 
nary  Injanction  without  bond,  in  a  case  with- 
in Rev.  St  1909,  i  2522,  providing  that  no 
temporary  Injunction  shall  issue  nntil  plain- 
tiff shall  execute  a  bend,  Is  in  excess  of  its 
Jurisdiction. 

[Ed,   Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  823-334;    Dec.  Dig.  |  14a*] 


2.  iNJTmonoir   (J    148*)  —  Prxlihinabt   Ih- 

JTTNCTION  —  RiOHT    to    IBSCX  —  CONDITIONS 

Precedent 

Under  Rev.  St  1909,  i  2522,  providing 
that  no  temporary  injunction  shall  issue,  ex- 
cept in  suits  by  the  state  in  its  own  behalf, 
until  plaintiff  executes  a  bond,  the  prosecuting 
attorney,  authorized  by  virtue  of  his  office  t^ 
institute  a  suit  on  behalf  of  the  state  to  abate 
a  public  nuisance,  is  not  required  to  give  a 
bond  as  a  condition  precedent  to  the  issuance 
of  a  temporary  injunction. 

[HH.   Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  <H  323-334;    Dec  Dig.  |  14a*] 

3.  NuisANox  (§  82*)— Public  Nuisances  — 
Abatement  at  Suit  0¥  State. 

The  state  may  sue  in  equity  to  abate  a 
public  nuisance. 

[Ed.   Note.— For  other   cases,   see   Nuisance, 
Cent  Dig.  |  195;  Dec.  Dig.  g  82.*] 

4.  Nuisance  (8  82*)  — Public  Nuisances  — 
Abatement  at  Suit  of  State. 

Rev.  St  1909,  i  1007,  requiring  prosecut- 
ing attorneys  to  commence  and  prosecute  all 
civil  and  criminal  actions  in  which  the  state 
may  be  concerned,  when  considered  in  the  light 
of  the  history  of  legislation,  and  in  connection 
with  section  970,  providing  that  the  Attorney 
General  shall  institute,  in  the  name  and  in 
behalf  of  the  state,  all  suits  necessary  to  pro- 
tect the  interests  of  the  state,  makes  the  prose- 
cuting attorney  of  a  county  the  legal  representa- 
tive of  the  state  to  institute  a  suit  in  behalf  of  the 
state  to  abate  a  public  nuisance,  so  as  to  entide 
him  to  a  preliminary  injunction  without  the 
bond  required  by  section  2522  of  plaintiffs  other 
than  the  state. 

[EM.   Note.— For   other  cases,   see   Nuisance, 
Cent  Dig.  |  195;    Dea  Dig.  f  82.*] 

6.  Prohibition  ({  10*)— Excess  or  Jubisdio- 

tion  ot  Infebiob  Coubt. 

The  question  whether  the  state,  at  the  suit 
of  the  prosecuting  attorney  of  a  county,  may 
maintain  a  suit  to  abate  a  public  nuisance  may 
be  raised  and  determined  in  the  trial  court,  and 
it  does  not  go  to  the  jurisdiction  of  the  court'; 
and  its  deciuon  thereon  does  not  furnish  a  basis 
for  prohibition  to  restrain  the  court  from  the 
further  exercise  of  jurisdiction  in  the  case. 

[EA.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  II  87-56;    Dec.  Dig.  |  10.*] 

6.  Pbohibition  (S  28*) — Rebtbainino  Injuno- 
ttonal  Pboceedinob— Questions  Review- 
ablb. 

The  Sui)reme  Court,  on  application  for  a 
writ  of  prohibition  against  a  circuit  judge,  in 
a  case  begun  by  the  state,  on  the  relation  of 
the  prosecuting  attorney  of  a  county,  to  abate 
a  public  nuisance,  wherein  a  temporary  injunc- 
tion has  been  granted  without  the  giving  of  a 
bond,  will  closely  scrutinize  the  proceedings  of 
the  circuit  Judge,  and  grant  the  writ  where  it 
clearly  appears  that  a  legal  wrong  is  alMut  to 
be  committed,  for  which  there  la  no  other  ade- 
quate remedy. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  |  77;   Dec  Dig.  I  2a*] 

7.  Intoxicating  LiQuone  (8  2C0*)— Nuisanc- 
es—Remedy. 

A  court  of  equity.  In  a  suit  on  behalf  of 
the  state  by  the  prosecuting  attorney  of  a  coun- 
ty, may  restrain  the  maintenance  of  a  sham 
restaurant,  where  the  proprietor  is  openly  sell- 
ing liquor  in  violation  of  the  local  option  law, 
and  whose  place  of  business  is  the  resort  ol 
dissolute  and  dangerous  persona,  whose  disor- 
derly conduct  tends  to  injure  the  public  morals, 
peace,  and  welfare,  since  the  place  so  operated 
IS  a  public  nuisance,  and  the  lunch  business, 
whether  genuine  or  not,  operated  in  connection 
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irlth  the  anlaance,  and  as  an  dement  thereof, 
may  also  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Oiquon^  Cent  Dig.  {  399;    liec.  Dig.  {  260.*] 

8.  INTOZIOATINO    lilQUOBB    (I    273*)  —  PUBUO 

Nuisances— In  JUNOTiOM—MODDTOATiow. 
Where  the  court,  without  notice  to  the  pro- 
prietor of  a  restaurant,  so  conducted  as  to  con- 
stitute a  public  nuisance,  by  bis  open  sale  of 
liquor  in  yiolation  of  the  local  option  law,  and 
permitting  his  place  to  become  the  resort  of  dis- 
solute and  dangerous  persons,  issued  a  tempo- 
rary injunction,  restraining  the  maintenance  of 
the  place  because  a  public  nuisance,  and  the 
proprietor  did  not  chiulenge  the  jurisdiction  of 
the  court,  or  the  sufficiency  of  the  petition,  or 
otherwise  than  by  a  motion  to  modify  the  in- 
junction, so  as  to  permit  the  operation  of  the 
lunch  business  on  the  premises,  the  refusal  to 
modify  after  hearing  was  not  oppressive,  and 
the  court  acted  within  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ft  409;    Dec.  Dig.  {  27a*J 

9.  Intoxicating  Liiqdobs  (S  273*)  —  Pubuc 
Nuisances— Injunction— MoDmcATioN. 

Where  the  court  which  issued,  without  no- 
tice, a  temporary  injunction,  restraining  a  pub- 
lic nuisance,  created  by  the  illegal  sale  of  liq- 
uor and  by  making  the  place  of  sale  a  resort 
for  dissolute  and  dangerous  persons,  had  a  hear- 
ing three  days  later,  and  refused  to  modify  the 
injunction,  the  person  charged  with  maintain- 
ing the  nuisance  could  not  complain,  because 
his  stock  of  goods  on  hand  at  the  time  of  issu- 
ance of  the  temporary  injunction  would  be 
rained,  in  the  absence  of  anything  to  indicate 
the  nature  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  {  409;   Dec.  Dig.  {  278.*] 

10.  Injunction  (|  143*)— Tekpobabt  Injuro- 
TioN— Want  of  Noticb. 

The  conrt  granting  a  temporary  injunction 
without  notice  and  preliminary  hearing,  in  a 
suit  to  abate  a  public  nuisance,  does  not  abuse 
its  jurisdiction,  where  there  is  no  denial  of  the 
facts  set  up  in  the  bill  of  injunction,  and  where, 
after  a  preliminary  hearing,  the  court  refuses 
to  modify  the  Injunction,  thereby  indicating  that 
notice  and  hearing  would  have  been  unavailable. 
[Ed.  Note. — ^FoT  other  cases,  see  Injunction, 
Cent  Dig.  I  316;   Dec.  Dig.  {  143.*] 

Woodson,  J.,  dissenting  in  part 

In  Bfmc.  Application  for  prohibition  by 
tbe  State,  on  the  relation  of  W.  A.  Thrash 
and  others,  against  Fred  Lamb,  Circuit  Judge 
of  Chariton  County.    Writ  denied. 

This  is  an  original  proceeding  by  petition 
for  a  writ  of  prohibition  against  the  respond- 
ent. Judge  of  tbe  Twelfth  Judicial  circuit, 
prohibiting  him  from  proceeding  further  in 
the  exercise  of  Jurisdiction  in  tbe  case  of 
State,  at  tbe  relation  of  Roy  W.  Bucker, 
prosecuting  attorney  of  Chariton  county, 
against  the  relators. 

It  appears  from  the  petition  filed  by  re- 
lators: That  they  were,  for  some  time  prior 
to  July  3,  1911,  owning  end  operating  a 
lunch  stand  and  soft  drink  establishment  in 
tbe  city  of  KeytesTlIle,  Chariton  county,  un- 
der a  license  from  that  dty.  That  on  said 
3d  day  of  July,  Boy  W.  Bucker,  prosecuting 
attorney,  presented  the  following  petition 
to  the  respondent  circuit  Judge: 

"State  of  Missouri  ex  rel.  Roy  W.  Bucker, 


Prosecuting  Attorney  of  CharltoB  county, 
Missouri,  Plalntlft,  v.  W.  P.  Tbrasb,  Aubrey 
Thrash,  and  B.  P.  Carroll,  Defendants. 
Comes  now  the  above-named  plaintUF,  by 
Boy  W.  Bucker,  prosecuting  attorney,  in  be- 
half of  the  state  of  Missouri,  and  states: 
That  on  tbe  24th  day  of  April,  1908,  the  act 
of  the  Legislature  of  the  state  of  Missouri, 
approved  April  6,  1887,  now  article  8  of  the 
Bevlsed  Statutes  1909  of  said  state,  common- 
ly known  as  the  local  option  law,  was  adopt- 
ed In  said  county  of  Charlton,  i^nd  that  said 
local  option  law  was  In  full  force  and  ef- 
fect in  said  county  at  all  times  and  dates 
hereinafter  mentioned.  That  tbe  defend- 
ants, W.  P.  Thrash,  Aubrey  Thrash,  and  R. 
P.  Carroll,  on  a  date  to  this  plaintiflf  un- 
known, moved  Into  and  occupied  the  first 
floor  of  the  pr^nises,  known  as  tbe  Hans- 
man  and  Schell  building,  located  in  lot  1, 
on  Bridge  street,  in  the  city  of  Keytesville, 
Chariton  county,  Missouri,  with  the  avowed 
and  pretended  Intention  of  conducting  a  res- 
taurant and  lunchroom  therein.  Plaintiff 
states  that  defendants  opened  up  said  pre- 
tended restaurant  and  lunchroom  as  a  mete 
subterfuge,  and  that  they  have,  in  fact,  for 
themselves  and  by  their  officers,  agents,  serv- 
ants, and  employes,  openly  and  in  violation 
of  the  laws  of  the  state  of  Missouri,  and 
particularly  of  what  is  known  as  the  local 
option  law,  engaged  in  storing  for  and  sell- 
ing and  disposing  of  to  the  public  Intoxi- 
cating liquors  and  Intoxicating  beverages 
containing  alcohol,  on  every  day  of  the 
week,  including  Sunday,  from  on  or  about 
tbe  let  day  of  June,  1910,  up  to  the  time  of 
the  filing  of  this  petition  herein,  and  have 
since  on  or  about  the  let  day  of  June,  1910, 
until  the  present  time,  engaged  in  the  boai- 
nesB  of  selling  intoxloatlng  liquors,  to  wit, 
beer  and  whisky  and  intoxicating  beverages 
containing  alcohol,  called  'grape  Juioe'  and 
'manitou,'  in  said  premises,  without  any 
legal  authority  to  sell  the  same.  And  plain- 
tiff further  states  that  said  intoxicating  liq- 
uors and  Intoxicating  beverages,  containlns 
alcohol,  were  so,  as  aforesaid,  disposed  of 
and  sold  by  the  said  defendants,  their  offi- 
cers, agents,  servants,  and  employes  Indis- 
criminately to  all  persons  offering  to  par- 
chase  tbe  same.  Plaintiff  states  that  the 
illegal  sale  of  Intoxicating  liquors  «uid  in- 
toxicating beverages,  containing  alcohol,  as 
aforesaid,  causes  and  has  caused  a  large 
number  of  idle,  lawless,  turbulent,  dissolute, 
and  immoral,  and  dangerous  persons,  addict- 
ed to  the  use  of  ardent  spirits  to  be  attracted 
to  and  assembled  at  the  defendants'  said 
premises,  and  that  by  reason  thereof  much 
disorderly  conduct,  tending  to  destroy  the 
public  morals  of  the  community,  and  to  the 
prejudice  of  the  good  name  and  general  wel- 
fare of  the  people,  has  been  indulged  In  on 
the  said  premises.  Plaintiff  further  atotes 
that  the  acts  herein  complained  of  are  con- 
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tinning  from  day  to  day  and  from  week 
to  week,  and  aie  contrary  to  the  good  mor- 
als, public  peace,  and  general  welfare  of  the 
people  of  the  Btate,  and  constltnte  a  continu- 
ing violation  of  the  law,  and  are  a  public 
nuisance;  that  Indictments  have  been  re- 
turned against  all  of  the  above-named  de- 
fendants, charging  them  with  the  violation 
of  the  local  option  law,  and  that  said  pros- 
ecutions are  now  pending  against  those  de- 
fendants, but  that  because  of  the  nature  of 
the  cases  such  proceedings  cannot  be  de- 
termined for  several  months,  and  that  in 
the  meantime  the  defendants  will  be  free  to 
continue  In  the  unlawful  and  Immoral  acts 
herein  complained  of.  Wherefore,  the  premis- 
es considered,  the  plaintiff  prays  that  the  de- 
fendants, their  officers,  agents,  servants,  and 
employes,  be  perpetually  restrained  and  en- 
joined from  conducting  said  restaurant  and 
lunchroom,  and  from  selling  or  disposing  of 
intoxicating  liquors  or  Intoxicating  bever- 
ages, containing  alcohol,  at  their  premises 
In  the  city  of  Keytesvllle,  Charlton  county, 
Missouri,  or  at  any  place  in  said  county. 
And  plalntifC  further  prays,  in  the  Interest 
of  the  public  morals  and  the  enforcement  of 
the  laws,  that  the  defendants,  their  officers, 
agents,  servants,  and  employes,  immediate- 
ly be  restrained  from  continuing  the  acts 
and  things  herein  complained  of,  and  that  a 
temporary  injunction  be  so  granted,  pending 
the  flnal  bearing  of  the  cause,  and  for  such 
other  relief  as  to  the  court  may  seem  proper. 
Roy  W.  Rucker,  Prosecuting  Attorney  of 
Chariton  county,  Missouri. 
"State  of  Missouri,  County  of  Charlton — ss.: 

"Roy  W.  Rucker,  prosecuting  attorney  of 
Charlton  county,  Missouri,  makes  oath  and 
says  that  the  facts  and  statements  contained 
in  the  foregoing  petition  are  true  to  the  best 
of  his  knowledge  and  belief.    Roy  W.  Rucker. 

"Subscribed  and  sworn  to  before  me  this 

day  of  May,  19U.     W.  L.  Wright, 

Gircnlt  Clerk.    [Seal.]" 

That  thereafter  the  respondent,  without 
notice  to  relators,  and  without  knowledge  of 
the  facts  alleged  in  the  petition,  granted  a 
restraining  order,  which,  after  redting  the 
allegations  of  the  petition,  runs  thus:  "And 
it  appearing  that  the  said  petition  was,  on 
the  19th  day  of  May,  1911,  filled  with  the 
circuit  clerk  of  Chariton  county,  Missouri, 
and  the  undersigned  Judge,  having  seen  and 
beard  said  petition,  and  it  appearing  that 
plaintiff,  upon  the  facts  stated  in  the  peti- 
tion, is  entitled  to  the  relief  prayed  for,  it 
Is  ordered  that  a  temporary  injunction  be 
granted,  enjoining  defendants,  their  agents, 
servants,  and  employes  from  conducting  their 
said  restaurant  and  lunchroom,  located  in 
lot  1  and  block  1,  on  Bridge  street,  in  the 
city  of  Keytesvllle,  Charlton  county,  Mis- 
souri, and  from  selling  and  disposing  of  in- 
toxicating liquors  and  intoxicating  bever- 
ages containing  alcohol,  at  their  premises  in 
the   city   of   Keytesvllle,    Charlton    county, 


Missouri,  or  at  any  place  in  said  cotmty,  un- 
til the  further  orders  of  th*  circuit  court  of 
Chariton  county,  Mlaaouri.  It  is  further  or- 
dered that  a  copy  of  this  order,  certified  to 
by  the  clerk  of  the  drcnit  court  of  Chariton 
county,  Missouri,  be  served  upon  the  defend- 
ants. Given  under  my  hand  this  8rd  day  of 
July,  1911.  Fred  Lamb,  Judge  of  the  Circuit 
Court  of  Charlton  county,  Missouri." 

That  on  July  6th  relators  moved  the  court 
to  so  modify  the  order  as  to  allow  them  to 
conduct  their  restaurant  and  lunch  counter 
business,  which  motion  was  denied.  That 
by  reason  of  the  fact  tliat  no  hearing  can 
be  had  before  the  next  September  term,  and 
"because  of  the  nature  of  their  stock  of 
goods,  the  same  will  be  spoUed  and  totally 
ruined  in  that  time."  That  by  reason  of 
the  fact  that  the  petition  was  filed  by  the 
prosecuting  attorney,  in  the  name  of  the 
state,  no  bond  was  required,  and  that  they 
have  no  remedy  for  the  loss  that  they  may 
suffer  by  reason  of  this  confiscation  of  their 
property.  That  same  is  without  due  process 
of  law,  and  violative  of  section  80  of  arti- 
cle 2,  and  section  4  of  article  2,  of  the  State 
Constitution.  That  under  the  Constitution 
and  12WS  of  the  state  ample  and  adequate 
means  are  offered  for  the  prevention  of  the 
matters  charged,  as  aforesaid,  by  means  of 
criminal  prosecutions.  That  this  injunction 
violates  sections  12  and  28  of  article  2  of  the 
state  Constitution.  Here  follows  several  al- 
legations  of  legal  conclusions,  charging  vio- 
lation of  the  rights  of  relators,  not  material, 
and  which  it  is  unnecessary  to  set  forth. 

On  July  17,  1911,  our  preliminary  rule  in 
prohibition  issued.  On  October  10,  1911, 
respondent  for  return  filed  the  following  de- 
murrer: "Respon(\ent  herein  demurs  to  re- 
lators' petition  filed  herein  for  the  following 
reasons:  Because  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Because  the  facts  stated  in  the  peti- 
tion do  not  entitie  relators  to  the  relief 
prayed  tor,  or  to  any  relief.  Because  the 
facts  stated  in  the  petition  show  that  re- 
spondent was  proceeding  in  a  matter  of 
which  he  had  jurisdiction,  and  that  he  was 
acting  within  the  scope  of  his  power  and 
authority."  Whereupon  relators  pray  Judg- 
ment notwithstanding  the  return. 

Upon  this  record  relators  contend,  first, 
that  the  circuit  court  was  without  jurisdic- 
tion to  issue  the  preliminary  injunction, 
because  no  bond  was  given;  and,  second, 
that  the  order  made  was  in  excess  of  ju- 
risdiction. As  the  pleadings  stand,  all  the 
facts  well  pleaded,  both  in  the  bill  filed  by 
the  prosecuting  attorney  and  in  the  petition 
by  the  relators  here,  must  be  taken  as  truei. 

John  D.  Taylor,  for  relators.  Roy  W. 
Rucker,  Forrest  O.  Ferris,  and  Wm.  H.  Wal- 
lace, for  respondent 

FERRISS,  J.  (after  stating  tha  facts  as 
above).  1.  The  prosecuting  attorney,  pro- 
ceeding ez  officio^  in  the  name  of  the  state. 
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filed  a  bill  against  relators  to  enjoin  a  pnb- 
11c  nuisance,  and,  without  giving  bond,  se- 
cured a  temporary  Injunction. 

Section  2622,  R.  S.  1009,  provides  that  "no 
injunction,  unless  on  final  bearing  or  Judg- 
ment, shall  issue  in  any  case,  except  in  suits 
instituted  by  the  state  in  its  own  behaU, 
untu  the  plaintiff,  or  some  responsible  per- 
son for  tiim,  shall  hare  executed  a  bond," 
etc. 

[1]  We  have  heretofore  decided  that  a 
court  acts  in  excess  of  its  Jurisdiction  when 
it  issues  a  preliminary  injunction,  without 
bond.  In  a  case  where  such  bond  Is  required 
by  statute.  State  ex  rel.  v.  Williams,  221  Mo. 
227,  120  S.  W.  740;  City  of  St  Louis  v.  St 
Louis  Gaslight  Co.,  82  Mo.,  loc.  clt  353. 

[2]  The  question  here  is  whether  the  suit 
was  "instituted  by  the  state  in  its  own  be- 
half." If  the  state.  In  its  own  behalf,  may 
institute  a  suit  to  enjoin  a  public  nuisance, 
and  if  the  prosecuting  attorney  had  authori- 
ty, by  virtue  of  his  office,  to  institute  such 
suit,  no  bond  was  necessary. 

[3]  The  right  of  the  state  to  abate  a  pub- 
lic nuisance  by  proceedings  in  equity  to  en- 
join is  beyond  dispute.  In  State  ex  rel.  v. 
Canty,  207  Mo.  439,  106  8.  "W.  1078,  16  L.  R. 
A.  (N.  8.)  747,  123  Am.  "St  Rep.  893,  we 
accept  as  a  correct  statement  of  the  law 
the  following  citation  from  4  Pomeroy's  Eq. 
Jur.  (3d  Ed.)  i  1S49 :  "A  court  of  equity  has 
jurisdiction  to  restraiu  existing  or  threaten- 
ed public  nnisances  by  injunction,  at  the  suit 
of  the  Attorney  Oeneral  of  England,  and  at 
the  suit  of  the  state,  or  the  people,  or  mu- 
nicipality, or  some  proper  ofllcer  representing 
the  commonwealth,  in  this  country." 

[4]  Section  1007,  R.  S.  1909,  provides  ttiat 
prosecuting  attorneys  "shall  commence  and 
prosecute  all  dvU  and  criminal  actions  in 
their  respective  counties  in  wlilch  the  county 
or  state  may  be  concerned." 

In  determining  the  powers  of  the  prosecut- 
ing attorney  in  this  regard,  under  the  present 
state  of  the  statute  law,  It  will  be  instruc- 
tive to  review  the  history  of  our  legislation 
concerning  the  duties  of  attorneys  authoriz- 
ed to  institute  proceedings  in  behalf  of  the 
state. 

In  1806  the  law  provided  for  an  attorney 
general  for  the  territory  which  subsequently 
became  the  state  .of  Missouri,  whose  duty 
it  was  to  prosecute  in  said  territory  "all 
pleas,  civil  and  criminal,  in  behalf  of  the 
United  States  or  of  said  territory,"  with 
authority  to  appoint  deputies  in  the  several 
districts  in  the  territory.  1  Territorial  Laws, 
p.  67.  In  1816  the  Governor  was  authorized 
to  appoint  a  circuit  attorney  in  each  of  the 
circuit*  In  the  territory.  1  Territorial  Laws, 
p.  858.  In  Geyer's  Digest  of  1818,  the  fore- 
going act  of  1806  is  appended  to  the  act  of 
1815,  as  section  2  of  the  article,  "Circuit  At- 
torneys," as  follows:  "It  shall  be  the  duty 
of  the  said  Attorney  General  [circuit  attor- 
neys] to  prosecute  in  said  territory  all  pleas, 
civil  and  criminal.  In  behalf  of  the  United 


States  or  of  said  territory."  By  bracketing 
the  words  "circuit  attorneys,"  the  law  was 
construed  to  impose  on  the  several  circuit 
attorneys  the  duties  which  had  been  imposed 
upon  the  Attorney  Oeneral  by  the  act  of 
1806.  Geyer's  Digest,  p.  118.  In  1820  an 
act  was  passed,  directing  the  Attorney  Gen- 
eral to  give  opinions  to  the  executive  officers, 
and  to  conduct  all  suits  "in  which  the  state 
may  be  concerned  •  •  *  in  the  circuit 
In  which  the  seat  of  government  may  be"; 
and  providing,  further,  that  within  such  cir- 
cuit he  should  perform  the  duties  of  the  cir- 
cuit attorney.  1  Territorial  Laws,  p.  688. 
This  act  also  provided  for  the  appointment 
of  a  circuit  attorney  in  each  of  the  several 
circuits  of  the  state,  "who  shall  in  their  sev- 
eral circuits  do  and  perform  all  and  singular 
the  duties  heretofore  required  of  the  terri- 
torial circuit  attorneys  and  Attorneys  Gen- 
eral." In  1824  an  act  was  passed,  authoriz- 
ing the  Attorney  General  to  conduct  all  suits 
in  which  the  state  was  concerned  in  the 
circuit  within  which  should  be  located  the 
seat  of  government  and  that  In  other  circuits 
the  circuit  attorneys  should  "commence  and 
prosecute  all  actions,  suits,  processes  and 
prosecutions,  civil  or  criminal,  in  which  the 
state  or  any  county  may  be  concerned  within 
his  circuit"  Revision  of  1825,  p.  166.  In 
1835  was  passed  an  act,  providing  that  the 
Attorney  General  should  reside  at  the  seat 
of  government  and  advise  the  state  officers 
and  Assembly,  "and  shall  act  as  circuit  at- 
torney for  the  circuit  in  which  the  seat  of 
government  is,  and  in  said  circuit  shall  per- 
form the  duties  required  by  law  of  drcult 
attorneys."  This  act  prescribed  the  duties 
of  circuit  attorneys  In  their  respective  cir- 
cuits, the  same  as  above  quoted  from  the 
Revision  of  1826.  R.  8.  1836,  p.  88.  Similar 
provisions  are  found  In  the  Revised  Statutes 
of  1846,  p.  166.  In  the  Revision  of  1835,  p. 
273,  tlie  authority  in  the  Attorney  General 
to  act  as  circuit  attorney  in  the  circuit  with- 
in which  the  seat  of  government  is  located 
is  omitted.  His  duties  are  of  an  advisory 
character  simply,  except  that  it  is  made  his 
duty  to  represent  the  state  in  the  Supreme 
Court  on  appeals  and  writs  of  error.  No  au- 
thority is  given  him  to  institute  actions.  The 
duties  of  the  circuit  attorneys  remain  the 
same.  No  substantial  change  appears  in  the 
revision  of  1865,  p.  141.  In  1868  (Acts  1868, 
p.  11)  the  following  act  was  passed,  and  ap- 
pears in  Wagner's  Statutes  of  1870,  p.  202: 
"The  Attorney  General  shall  be,  and  he  i» 
hereby  authorized  and  empowered,  in  the 
name  and  ih  behalf  of  the  state  of  Missonri, 
to  institute  and  prosecute  all  suits  and  other 
proceedings  at  law  and  in  equity  requisite 
or  necessary  to  protect  the  rights  and  inter- 
ests of  the  state  and  to  enforce  any  and  all 
rights,  interests  er  claims  of  the  state 
against  any  and  all  persons,  bodies  politic  or 
corporate." 

In  1872  (Acts  1872,  p.  13)  the  Legislature 
abolished  the  office  of  circuit  attorney,  and 
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proTlded  for  the  election  In  each  county  of 
a  prosecuting  attorney,  "who  shall  perform 
the  dntles  now  deTolving  by  law  on  the  cir- 
cuit attorneys  and  county  attomeya."  Since 
the  passage  of  this  law,  the  dntles  of  prose- 
cntli%  attorneys,  relating  to-  proceedings  in 
which  the  state  Is  concerned,  have  been  in 
substance  similar  to  those  Imposed  on  dr- 
cnit  attorneys  by  the  former  laws. 

The  history  of  tills  legislation  shows  that, 
since  1825,  It  has  been  the  policy  of  this 
state,  as  indicated  by  the  various  acts  passed 
by  the  Legislature,  to  impose  upon  the  local 
state's  attorney,  whether  known  as  the  cir- 
cnlt '  or  prosecuting  attorney,  the  duty  of 
instituting  proceedings  In  behalf  of  the  state 
in  matters  arising  within  his  local  Jurisdic- 
tion. From  1824  to  1855  the  Attorney  Gener- 
al acted  as  circuit  attorney  in  the  circuit 
witliin  which  the  seat  of  government  was 
located.  From  1856  to  1868  the  Attorney 
General  tiad  no  snch  power.  During  that 
period  the  right  to  institute  proceedings  in 
belialf  of  the  state  was  in  the  circuit  attor- 
neys exclusively.  Since  1868,  the  statutes 
have  been  substantially  as  they  are  now; 
section  1007,  R.  S.  1909,  authorizing  the  pros- 
ecuting attorney  to  commence  proceedings 
in  matters  concerning  the  state  within  bis 
coun^;  and  section  970,  R.  S.  1900,  impos- 
ing duties  upon  the  Attorney  General  in 
substance  like  those  provided  in  the  act  of 
1868,  above  quoted. 

Whatever  may  be  the  proper  construction 
of  section  970  as  to  the  dntles  of  the  Attor- 
ney General,  it  is  dear  that  during  all  the 
time  since  the  early  territorial  days  the  local 
state's  attorney  has  been  the  proper  legal 
representative  of  the  state  to  institute  pro- 
ceedings in  behalf  of  the  state,  and  in  no  re- 
spect Itas  that  power  been  curtailed  by  legis- 
lation. In  a  strict  Iilstorlcal  sense,  the  pros- 
ecuting attorney  represents  the  state,  and 
exercises  powers  analogous  to  those  exer- 
cised by  the  Attorney  General  In  England. 
As  was  said  by  the  Supreme  Court  of  Mich- 
igan: "A  prosecuting  attorney  is  a  very  re- 
sponsible officer,  selected  by  the  people  and 
Tested  with  personal  discretion  intrusted  to 
him  as  a  minister  of  Justice,  and  not  as  a 
mere  local  attorney."  Engle  v.  Gblpman,  61 
Mich.  624,  16  N.  W.  886. 

The  sovereign  power  of  government  can 
only  be  exercised  through  its  officers.  Conse- 
quently, to  each  officer  is  delegated  some  of 
the  powers  and  fimctions  of  government. 
Usually  a  discretion  that  is  within  the  pow- 
er granted  to  an  officer  cannot  be  controlled 
by  other  officers.  It  has  been  held,  for 
instance,  that  mandamus  will  not  Issue  to 
control  the  discretion  of  the  Attorney  Gener- 
al as  to  whether  or  not  he  should  Institute 
quo  warranto  proceedings.  People  v.  Attor- 
ney Ooieral,  41  Mich.  728,  8  N.  W.  205.  A 
prosecoting  attorney  has  discretionary  power 
to  instltnte  or  discontinue  prosecutions.  1 
Bish.  New  Crim.  Proc.  {  287.  He  may  file 
informations  without  leave  of  court  (State  v. 


Kyle,  166  Mo.,  loc.  dt.  806,  65  S.  W.  763,  5G 
Li  R.  A.  115),  wherein  we  cite  and  approve 
the  following  from  Bish.  New  Crlm.  Proc.  { 
144:  "The  powers  which  in  England  are  ex- 
ercised by  the  Attorney  General  and  the 
Solicitor  General  are  largely  distributed 
among  our  district  attorneys."  Mr.  Bishop 
further  states  the  law  thus:  "The  functions 
of  the  Etaglish  Attorney  General  are  commit- 
ted to  a  prosecuting  officer,  known  in  the 
different  states  as  'attoi-ney  general,'  'state's 
attorney,'  'district  attorney,'  or  the  like.  To 
him,  therefore,  the  power  of  nolle  prosequi 
commonly  pertains,  to  be  exercised  as  in 
England  free  from  Judicial  control.  Not 
even,  by  the  better  practice,  will  the  court 
advise  this  officer  whether  to  employ  it  or 
not  In  the  particular  case."  Bish.  New  Crlm. 
Proc.  (  1388,  paragraph  2.  In  Texas,  the 
Supreme  Court  decided  that  a  Judge  had  no 
power  to  enter  a  nolle  prosequi,  or  dismissal 
of  a  case  pending,  against  the  objection  of 
the  district  attorney.  State  v.  McLane,  31 
Tex.  260.  So  in  New  Hampshire  the  Su- 
preme Court,  speaking  of  the  right  of  the 
prosecuting  officer  in  this  regard,  says:  "The 
law  has  lodged  that  duty  with  the  officers 
selected  for  that  special  purpose,  and  who 
are  responsible  for  the  manner  in  which  they 
perform  their  duties.  •  •  •  His  power 
to  enter,  a  nol.  pros,  is  lidd  virtute  officii. 
He  executes  it  upon  his  official  responsibili- 
ty." State  v.  Tufts,  66  N.  H.  137.  "The 
court  has  no  right  to  interfere  with  its  ex- 
ercise." Commonwealth  v.  Tuck,  20  Pick. 
(Mass.)  366;  Same  v.  Smith,  98  Masa  10. 
In  State  ex  rel.  Boyd  t.  Rose,  84  Mo.  196, 
we  held  that  a  prosecuting  attorney  may  «aie 
an  information  in  the  nature  of  quo  warran- 
to, ex  officio,  without  leave  of  court,  but 
that  when  he  prosecutes  at  the  relation  of 
an  individual  such  leave  Is  necessary.  This 
upon  the  principle  that  when  be  acts  ex 
officio  he  is  exercising  the  discretion  which 
the  state  has  d&legated  to  him,  and,  through 
him,  the  state  may  act  without  leave  of 
court  We  held,  in  State  ex  rel.  Brown  v. 
McMillan,  108  Mo.  153,  18  S.  W.  784,  that 
under  the  general  power  granted  to  the  pros- 
ecuting attorney  by  section  1007  he  could 
file  an  information  ex  officio  in  quo  war- 
ranto; it  being  contended  In  that  case  that 
he  derived  his  power  to  act  solely  from  the 
statute  on  quo  warranto,  which  authorizes 
him  to  file  an  information  at  the  relation 
of  some  third  person.  These  rulings  pro- 
ceed upon  the  theory  that  when  the  prose- 
cuting attorney  acts  ex  officio  the  state  is 
acting  directly  through  him. 

It  is  dear  that,  if  the  prosecuting  attorney 
acts  at  all  ex  officio,  he  must  act  for  and 
in  behalf  of  the  state.  If  he  has  power  to 
act  for  the  state,  and  institute  proceedings  at 
his  discretion,  as  we  think  he  has,  then  it 
follows  that  proceedings  instituted  by  him  of 
the  character  in  question  are  in  behalf  of 
the  state,  and  that  no  bond  is  required.  It 
will  not  do  to  say  that  the  prosecuting  at- 
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torney  may  ex  offldo  properly  Institute  in- 
JuDctton  proceedings  in  bebalf  of  tlie  state, 
and  Btlll  be  required  to  give  bond.  He  has 
no  right  to  institute  the  proceeding  at  aU 
as  prosecuting  attorney,  unless  he  does  so  in 
behalf  of  the  state.  "Acts  of  public  ofQcers 
acting  on  behalf  of  the  state,  within  the 
limits  of  the  authority  conferred  on  them, 
and  in  the  performance  of  their  duties,  are 
the  acts  of  the  state."  Throop  on  Public  Of- 
ficers, f  21. 

[SJ  Whether  the  state  is  the  proper  party 
to  institute  this  injunction  proceeding  Is  not 
in  Itself  a  Jurisdictional  question.  This  we 
decided  in  State  ex  rel.  v.  Zachritz,  166  Mo., 
loc.  dt  314,  66  S.  W.  1000,  89  Am.  St.  Rep. 
711,  where  we  said:  "Moreover,  whether  the 
state  can  maintain  the  action  is  a  question 
to  be  raised  and  determined  in  the  court 
where  the  case  is  pending.  It  does  not  go 
to  the  power  or  Jurisdiction  of  the  court,  and 
its  decision  here  could  not  furnish  a  basis 
for  prohibition."  Again,  In  the  case  of  State 
ex  rel.  v.  Williams,  221  Mo.,  loc.  dt  263,  120 
S.  W.  750,  we  held  to  the  same  effect,  name- 
ly, that  whether  the  use  of  the  name  of  the 
state  by  the  prosecuting  attorney  was  au- 
thorized was  a  question  for  the  drcuit  court, 
and  could  not  "avail  here  to  show  want  of 
Jurisdiction." 

But,  In  order  to  get  at  the  question  wheth- 
er a  bond  should  be  required  to  give  the 
court  Jurisdiction,  it  becomes  necessary  to 
determine  whether  the  prosecuting  attorney 
had  authority  to  institute  the  suit  on  behalf 
of  the  state.  If  he  had  such  authority,  no 
bond  was  necessary,  as  we  have  shown 
above.  We  have  been  dted  to  the  case  of 
State  ex  rel.  v.  Williams,  supra,  as  authority 
for  the  proposition  that  the  prosecuting  at- 
torney has  no  right  to  institute  this  proceed- 
ing. We  do  not  so  regard  that  case.  It 
holds  that  the  drcuit  attorney  of  the  dty 
of  St  Louis  has  no  power  to  represent  the 
state  in  matters  outside  of  his  drcuit  That 
case,  as  we  understand  It,  is  authority  for 
the  proposition  above  enunciated  r^arding 
the  iwwer  of  a  prosecuting  attorney  within 
his  own  county.  In  '  that  case  we  said : 
"But,  whUe  the  Attorney  Offloieral  so  may 
use  the  name  of  the  state  in  any  county  of 
the  state  in  a  proper  case,  It  by  no  means 
follows  that  the  circuit  attorney  of  St  Louis, 
or  a  prosecuting  attorney,  or  all  prosecuting 
attorneys,  may  use  the  name  of  the  state  in 
enjoining  or  restraining  corporate  delinquen- 
des  or  abuses  outside  of  their  respective 
counties  or  etty."  We  said  further:  "How- 
ever, it  is  perfectly  obvious  that  the  sub- 
Jectrmatter  of  the  action  Is  not  something 
that  pertains  solely  to  the  city  of  St  Louis, 
but  Is  intended  to  enjoin  railroads  that  do 
not  approach  the  said  dty  from  any  direc- 
tion, and  are  many  miles  distant  therefrom." 
The  decision  in  that  case  proceeds  distinctly 
upon  the  theory  that  the  circuit  attorney  of 
the  dty  of  St  Louis  is  limited  to  the  dty 
of  St  Loula  In  exercising  his  power  to  in- 


stitute proceedingrs  in  behalf  of  the  state.  In 
the  Williams  Case,  we  referred  with  ap- 
proval to  the  case  of  State  ex  rA.  v.  Saline 
County  Court,  51  Mo.  S5Q,  11  Am.  R^.  464, 
where  a  proceeding  was  instltnted  by  the 
drcuit  attorney  of  that  circuit  to  enjoin  an 
issue  of  bonds,  and  we  say,  in  commenting 
on  that  case:  "The  circuit  attorney  at  that 
time  was  the  representative  of  the  state  in 
the  circuit  in  which  Saline  county  was  sit- 
uated. That  case  affords  no  precedent  for 
holding  that  the  drcuit  attorney  for  St 
Louis  may  institute  such  actions  outside  of 
St  Louis."  It  is  true  that  the  opinion  in 
the  Williams  Case  says  that,  inasmuch  as  the 
drcuit  attorney  was  undertaking  to  act  out- 
side of  his  Jurisdiction,  he  should  have  been 
required  to  give  a  bond  before  the  temporary 
injunction  was  granted.  That  was  upon  the 
assumption  that  outside  of  his  Jurisdiction, 
the  circuit  attorney  could  not  represent  the 
state,  but  was  acting  as  an  individual.  What 
was  said  about  the  bond  must  be  construed 
as  applicable  to  the  facts  in  the  case.  That 
case  is  no  authority  for  the  proposition  that 
a  prosecuting  attorney  must  give  a  bond  In 
an  injunction  suit  instituted  by  him  within 
his  county,  concerning  matters  arising  with- 
in his  county. 

[6]  Our  conclusion  is  that  the  prosecuting 
attorney  was  authorized  by  law  to  Institute 
a  suit  In  the  circuit  court  of  Chariton  county 
to  enjoin,  in  behalf  of  the  state,  a  public  nui- 
sance, and  that  he  could  proceed  without 
giving  bond.  Considering,  however,  that  the 
absence  of  a  bond  might  work  great  hard- 
ship on  the  defendants  in  an  injunction,  in 
case  the  bill  ultimately  is  dismissed,  we 
should,  if  In  such  case  parties  apply  here 
for  prohibition,  closely  scrutinize  the  pro- 
ceedings complained  of,  and  prohibit,  should 
it  dearly  appear  that  a  legal  wrong  was 
about  to  be  committed,  for  which  there  was 
no  other  adequate  remedy.  An  observation 
by  Yalliant,  J.,  in  State  ex  rel.  v.  Aloe,  162 
Mo.,  loc  dt  483,  64  S.  W.  486,  47  L.  R.  A. 
393,  is  apt  on  this  point  He  says:  "Prohi- 
bition is*  an  extraordinary  remedy,  and  will 
not  lie  where  the  party  claiming  it  has  ade- 
quate remedy  by  ordinary  means,  and  the 
ordinary  means  that  will  defeat  the  appli- 
cation for  this  writ  must  be  suflSdent  to 
afford  the  relief  the  case  demands."  On  the 
other  hand,  inasmuch  as  the  state  may  law- 
fully proceed  without  bond,  a  situation  may 
arise  where  loss  without  remedy  will  result 
from  the  failure  of  the  state  to  sustain  Its 
proceedings,  and  this  without  any  wrong,  in 
a  legal  sense,  against  which  prohibition 
would  lie.  It  may  also  be  said  that  it  Is 
fair  to  assume  that  the  court  which  grants 
the  injunction  without  bond  will  fully  ap- 
preciate its  added  responsibility,  and  act  with 
due  regard  to  the  interests  of  the  parties. 

[7]  2.  There  is  no  question  as  to  the  Juris- 
diction of  the  drcuit  court  to  enjoin  a  pub- 
lic nuisance.  We  are  to  consider  only  wheth- 
er the  facts  pleaded  justlfled  action  by  the 
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state,  and,  farther,  whether  the  action  of  the 
court  was  an  abnse  of  or  In  exceeB  of  Juris- 
diction. 

Relators  concede,  on  this  record,  for  the 
purposes  of  this  case,  that  they  were  con- 
ducting a  sham  restaurant,  where,  under  the 
guise  of  a  legitimate,  licensed  business,  they 
were  openly  selling  liquor  in  violation  ef 
law,  and  Otey  point  triumphantly,  in  oral 
argument,  to  the  fftct  that  so  far  they  have 
escaped  conviction  for  such  offense  In  the 
various  criminal  prosecutions  heretofore  In- 
stituted by  the  state.  They  concede,  further 
that  their  place  of  business,  by  reason  of 
the  illegal  practices  therein  permitted,  has 
become  the  resort  of  idlers  and  dissolute,  im- 
moral, and  dangerous  persons,  whose  con- 
tinuous disorderly  conduct  tends  to  the  In- 
Jury  of  the  public  morals,  peace,  and  wel- 
fare. Such  conduct,  as  the  court  found,  con- 
stituted a  continuing  public  nuisance.  The 
relators,  without  denying  the  facts  alleged 
in  the  bill,  or  disputing  seriously  the  con- 
clusion that  they  C(Mistltute  such  nuisance, 
seek  to  separate  the  elements  which,  togeth- 
er, constitute  this  nuisance,  and  insist  that 
the  court  had  no  Jurisdiction  to  enjoin  either 
element  so  segregated.  Relators'  proposi- 
tions are  that  the  court  cannot  lawfully  en- 
join (a)  the  commission  of  a  crime,  1.  e.,  the 
Illegal  sale  of  liquor,  or  (b)  the  business  of 
conducting  a  restaurant  The  state  is  seek- 
ing by  means  of  Injunction  to  close  this  place, 
not  primarily  because  of  the  Illegal  sale  of 
liquor,  nor  because  of  the  operation  of  a 
sham  restaurant.  These  things  are  pleaded 
as  the  facts  which  underlie  the  nuisance, 
namely,  a  disorderly  house.  The  bill  for 
injunction  is  bottomed  on  our  ruling  in  the 
case  of  State  ex  rel.  v.  Canty,  207  Mo.  439, 
105  S.  W.  1078,  15  L.  R.  A.  (N.  8.)  747,  123 
Am.  St  Rep.  393,  and  seeks  to  restrain  a 
public  nuisance.  The  fact  that  this  alleged 
nuisance  Involves  selling  liquor  In  violation 
of  law — an  offense  that  may  be  prosecuted 
under  the  criminal  law — will  not  prevent  an 
Injunction  against  the  nuisance.  We  have 
ruled  many  times  that  injunction  will  not 
lie  to  prevent  the  commission  of  a  crime. 
We  said  in  the  Canty  Case,  speaking  through 
Woodson,  J.,  that  this  "court  has  uniform- 
ly held  that  a  court  of  equity  has  no  Juris- 
diction to  enjoin  the  commission  of  a  crime"; 
but  Judge  Woodson  said  further  in  that 
case  (207  Mo.,  loc.  dt  459,  106  S.  W.  1064, 
15  I*  R.  A.  [N.  S.]  747,  123  Am.  St  Rep. 
398):  "The  ccmtention  of  respondents  that  a 
court  of  equity  has  no  Jurisdiction  to  abate 
a  public  nuisance,  where  the  offenders  are 
amenable  to  the  criminal  laws  of  the  state, 
U  not  tenable."  And  the  court,  speaking 
further  through  Valliant  J.,  says  (207  Mo., 
loc  dt  400,  106  S.  W.  1085,  16  L.  R.  A.  [N. 
S.]  747,  123  Am.  St  Rep.  393):  "A  court  of 
equity  wUl  not  undertake  to  enforce  the 
criminal  law;  therefore  it  will  not  enjoin 
the  commission  of  a  threatened  act,  merely 
because  the  act  would  be  a  crime;   but,  on 


the  other  hand,  neither  will  it  withhold  Its 
equitable  relief  in  a  case  in  which,  for  other 
reasons.  It  has  Jurisdiction,  merely  because 
the  act,  when  committed,  would  be  a  crime." 

There  can  be  no  serious  contention  that 
this  injunction  forbids  a  legitimate  lunch 
business  in  face  of  the  record  admission  that 
the  restaurant  is  a  mere  sham  and  subter- 
fuge for  the  sale  of  liquor;  but  we  appre- 
hend tliat  a  lunch  business,  whether  genuine 
or  not,  operated  in  connection  with  a  pub- 
lic nuisance,  and  as  one  of  its  elements, 
would  not  so  leaven  the  whole  as  to  save  It 
from  abatement  If  this  petition  states  a 
case  at  all,  it  states  a  public  nuisance,  and 
we  think  the  facts  therein  alleged  Justify 
the  discretion  exercised  by  the  state's  at- 
torney in  bringing  the  suit.  Whether  the 
pleadings  measure  up  to  full  legal  sufficiency, 
and  whether  the  order  made  is  too  broad, 
are  questions  which  should,  in  the  first  In- 
stance, be  addressed  to  tiie  circuit  court 
These  are  matters  for  correction  there  upon 
proper  application. 

[I]  Relators  recognized  this  rule  by  filing 
a  motion  to  so  modify  the  injunction  as  to 
allow  them  to  continue  their  Itmch  business. 
They  did  not  challenge  the  Jurisdiction  of 
the  court,  the  sufilciency  of  the  petition,  or — 
otherwise  than  is  sought  by  the  moti<»i  to 
modify — the  order  itself.  The  order  restrain- 
ed the  lunch  business  only  in  the  building 
complained  of  as  the  public  nuisance.  There 
is  no  restraint,  so  far  as  tlie  restaurant  is 
concerned,  as  to  any  other  place.  The  mo- 
tion to  modify  was  denied  on  July  6th,  three 
days  after  the  original  orde^.  Was  this 
refusal  to  modify  oppressive?  We  think  not. 
The  court  was  acting  within  Its  Jurisdiction. 
In  the  light  of  the  averments  in  the  bill.  It 
is  obvious  that  such  modification.  If  made, 
would  have  placed  relators  where  they  were 
before  the  restraining  order  was  issued — 
operating  a  lunch  stand  as  a  blind  for  the 
illegal  sale  of  liquor.  It  would,  in  effect 
leave  the  restraining  order  standing  against 
the  sale  of  liquor  alone,  and  consequently 
in  defiance  of  the  rule  against  enjoining 
thfe  commission  of  a  crime. 

Counsel  for  relators  frankly  stated  in  ar- 
gument that  If  that  mpdification  had  been 
allowed  this  proceeding  for  prohibition  would 
not  have  l>een  necessary.  It  may  have  ap- 
peared at  the  hearing  on  that  motion,  in 
fact  as  it  appears  here  by  the  admissions 
on  the  record,  that  there  was  no  intention  to 
conduct  a  bona  fide  lunch  business,  inde- 
pendent of  the  illegal  sale  of  liquor  and  the 
maintaining  of  a  public  nuisance. 

[I]  It  is  farther  urged  by  relators  that, 
because  they  were  obliged  to  dose  their 
house  on  July  3d,  with  no  opportunity  for  a 
speedy  hearing,  their  stock  of  goods  would 
be  ruined.  Nothing  is  alleged  as  to  nature 
or  quantity  of  this  stock.  So  far  as  the 
restaurant  is  concerned,  there  was  a  speedy 
hearing,  to  wit  on  July  6th,  three  days  later. 
If  the  complaint  In  tbla  regard  refers  to 
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the  wet  goods  carried  by  relators  In  tbeir 
stock,  we  apprehend  that  the  court  would  not 
exceed  or  abuse  Its  Jurisdiction  In  holding 
that  time  would  not  impair  its  ralue. 

[10]  Relators  further  claim  that  it  was  an 
abuse  of  Jurisdiction  to  grant  the  restrain- 
ing order  without  notice  and  preliminary 
hearing.  In  view  of  the  fact  that  upon  the 
record  here  there  is  no  denial  of  the  facts 
set  up  in  the  bill  for  injunction,  we  do  not 
see  how  relators  were  Injured  by  reason 
of  the  failure  to  give  notice.  The  conclusion 
reached  by  the  chancellor,  after  the  hearing 
three  days  later,  when  an  opportunity  was 
given  to  present  all  matters  competent  on  a 
preliminary  hearing,  indicates  clearly  that 
notice  and  hearing  would  have  availed  noth- 
ing to  relators. 

We  think  the  demurrer  should  be  sustain- 
ed. The  facts  alleged  In  the  bill  for  injunc- 
tion are  not  controverted,  and  no  other  facts 
are  pleaded  sufficient  to  show  that  the  cir- 
cuit court  lias  exceeded  or  abused  its  Juris- 
diction. 

The  writ  will  t>e  denied,  the  mie  herein 
discharged,  and  judgment  entered  in  favor 
of  respondent  for  costs.  All  concur,  except 
WOODSON,  J.,  who  in  a  separate  opinion 
concurs  in  the  first  paragraph  and  in  the 
result 

WOODSON,  J.  I  concur  In  all  that  is 
said  by  my  learned  Associate,  Judge  FER- 
RIS S,  in  paragraph  1,  of  bis  opinion  filed 
herein. 

I  dissent  as  to  that  part  of  the  paragraph 
2  which  holds  that  the  business  of  the  rela- 
tors constituted  a  public  nuisance.  Viewing 
the  pleading  in  the  most  unfavorable  light 
for  the  relators,  it  is  simply  shown  that  they 
were  selling  intoxicating  liquors,  without 
a  license,  in  a  private  room.  That  consti- 
tutes a  crime  under  the  criminal  laws  of 
this  state,  and  not  a  public  nuisance  in  any 
sense  of  the  word,  in  my  opinion.  However, 
I  confess,  that  the  majority  opinion  of  the 
court.  In  the  case  of  State  es  rel.  v.  Canty, 
207  Mo.  489,  105  8.  W.  1078,  16  L.  B.  A. 
(N.  S.)  747,  123  Am.  St.  Rep.  393,  holds  that 
such  conduct  constitutes  a  public  nuisance, 
to  which  I  then  dissented,  and  still  dissent 
But  independent  of  that  question,  the  cir- 
cuit court  of  Charlton  county  had  Jurisdic- 
tion to  bear  and  determine  the  case,  and  for 
that  reason  I  think  the  writ  shonld  be  de- 
nied. 


STATE  ex  inf.  MAJOR,  Atty.   Gen.,  r.  IN- 

TEaiNATIONAli  HARVESTER 

CO.  OF  AMERICA. 

(Snpreme  Court  of  MissoorL     Nov.  14,  1911. 

On  Rehearing,  Nov.  27,  1911.) 

1.  MOROPOUES  (8  12»)— "COMBIMATIOir  IN  E«- 
BTBAINT   OF  TBAHK.'' 

The   International  Harvester  Company,  a 
foreign  corporation,  which  absorbs  the  proper- 


'  ty  and  business  of  six  separate.  Independent 
competing  corporations,  manufacturing  fmm 
80  to  00  per  cent,  of  the  agricutural  imide- 
ments  of  the  country,  and  which  thereafter  con- 
ducts the  business  of  manufacturing  agricultar- 
al  implements  under  the  respective  names  of 
such  corporations,  and  which  thereby  obtains 
power  to  suppress  competition,  is  an  unlawful 
combination  to  suppress  competition  within  the 
anti-trust  laws,  though  it  has  used  its  power 
only  in  a  moderate  de^ee,  since,  where  persons 
deliberately  acquire  power  that  will  enable  them 
to  control  the  market  if  they  choose  to  exercise 
such  power,  they  cannot  show  to  escape  liability 
under  the  anti-trust  laws  that  they  did  not  in- 
tend to  control  trade  or  limit  competition;  the 
laws  forbidding  the  acquisition  of  power  to  in- 
fluence the  market  by  combinations  of  interests 
that  otherwise  would  compete  in  the  market 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  |  10;    Dec  Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1276-1276;   vol.  8,  p.  7606.] 

2.   MONOFOUKS     (f     12*>— FOBEION     COBFOBA- 

TI0N8— Right  to  do  Bttsinebs. 

Where  a  foreign  manufocturing  corporation 
could  not  do  bnsiness  vrithin  the  state  because 
it  was  an  unlawful  combination  under  the  anti- 
trust laws,  a  foreign  corporation  wholly  owned 
by  the  manufacturing  corporation  and  constitut- 
ing a  mere  sales  department  of  the  manufactur- 
ing corporation  could  not  obtain  a  license  in 
its  own  name  to  do  business  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Monopolieak 
Dec.  Dig.  {  12.*] 

8.  CoBPOBATioNs  a  690*)  — FOBBioir  Corpo- 
rations—License TO  DO  Business. 

A  Wisconsin  coiporation  with  a  capital  of 

?  1760,000,  and  engaged  in  the  business  of  mano- 
acturing  and  selling  agricultural  implements, 
procured  a  license  to  do  business  in  Missouri. 
Thereafter  a  New  Jersey  corporation  with  a 
capital  of  $120,000,000  and  engaged  In  a  simi- 
lar bnsiness  acquired  all  of  the  stock  and  prop- 
erty of  the  Wisconsin  corporation,  and  made 
the  Wisconsin  corporation  its  sales  agent 
Held,  that  the  New  Jersey  corporation,  though 
entitled  to  a  license,  could  not  lawfully  use  the 
license  issned  to  the  Wisconsin  corporation  baa- 
ed on  its  capital  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f  2672;   Dec  Dig.  f  690.*] 

4.  Monopolies  <|  26*)— Unlawtoi.  OOVBnrA- 
tions— Punishment. 

The  court  in  determining  the  penalty  for  a 
violation  by  a  corporation  of  the  anU-tmst 
laws  may  consider  the  past  conduct  of  the  cor- 
poration in  the  exercise  of  its  power  to  suitress 
competition  and  regulate  prices,  and  may  also 
consider  the  consequences  following  the  imposi- 
tion of  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec  Dig.  I  26.*] 

5.  Monopolies  {§  26*)— Coubirationb— FoB- 
FEiTuBE — Suspension  of  Judgment. 

The  court  finding  a  foreign  corporation 
gnilty  of  violating  the  anti-trust  laws  prohibit- 
ing combinations  in  restraint  of  trade,  and  pro- 
viding for  the  forfeiture  by  a  foreign  corpora- 
tion of  its  right  to  do  business  for  a  violation 
of  the  laws,  must  prononnce  a  judgment  of  ous- 
ter, but  it  may  suspend  the  execution  of  the 
judnnent  on  terms  fair  to  the  corporation  and 
to  the  welfare  of  the  people  of  the  state. 

[E^d.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  IT;   Dec.  Dig.  {  2&*) 

6.  MONOrOLIEB  (J  28*)— GOMBINATIONS— OtT8> 
TEB  OF  COBPOBATIOR— SUBFENBION  OF  JUDO- 
MENT. 

The  court  on  information  of  the  Attorney 
General  charging  a   foreign   corporation  with 
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violating  the  anti-trust  laws  mav  determine  the 
character  of  the  relations  which  such  corpora- 
tion (wars  to  another  foreign  corporation  not 
&  party  to  the  action,  but  the  court  may  not 
pronounce  any  judgment  against  the  latter  cor- 
poration, but  the  judgment  must  be  against  the 
former  corporation  over  which  the  court  has 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Uec.  Dig.  i  26.*] 

On  Rehearing. 

7.'  Monopolies  (f  26*)— Combinations— Ons- 
TEB  OF  CoBPORATioN— Suspension  or  Jtjdq- 

MENT. 

The  International  Haryester  Company,  a 
New  Jersey  corporation,  constituted  a  combina- 
tion in  i-iolation  of  the  anti-trust  laws.  It 
owned  the  stock  and  property  of  a  Wisconsin 
corporation  formerly  engaged  as  an  independent 
corporation  in  the  manufacture  and  sale  of 
farm  implement^,  and  it  made  the  Wisconsin 
corporation  its  exclusive  sales  agent.  The  Wis- 
consin corporation  had  previously  procured  a 
license  to  do  business  in  Missouri,  and  it  con- 
tinued to  act  under  such  license,  though  it  vio- 
lated the  law  in  so  doing.  Held,  that  the  court 
in  proceedings  on  information  of  the  Attorney 
General  against  the  Wisconsin  corporation  must 
render  judgment  of  ouster,  but  will  suspend  the 
judgment  on  payment  of  a  fine  of  |25,000,  and 
on  condition  that  it  will  make  a  true  statement 
of  the  amount  of  its  capital  used  in  ttie  trans- 
action of  its  business  in  the  state,  and  that  it 
will  sever  its  unlawful  connection  with  the  New 
Jersey  corporation. 

[Ed.  Note.-rFor  other  cases,  see  Monopolies, 
Dec.  Dig.  f  26.»] 

Valliant,  C.  J.,  and  Graves,  Ferries,  and 
Woodson,  JJ.,  dissenting  in  part. 

In  Banc.  Information  in  the  nature  of  quo 
•warranto  by  the  State,  on  the  information 
of  E.  W.  Major,  Attorney  General,  against 
the  lutemational  Harvester  Company  of 
America  for  violating  the  anti-trust  laws. 
Judgment  of  ouster. 

Elliott  W.  Major,  Atty.  Gen.,  Charles  G. 
Revelle,  Asst  Atty.  Gen.,  and  James  T.  Blair, 
Asst.  Atty.  Gien.,  for  the  State,  ijelden  P. 
Spencer  and  W.  M.  Williams  (E.  A.  Bancroft, 
of  counsel),  for  respondent 

VAIiLIANT,  C.  J.  This  is  an  original  pro- 
ceeding in  this  court  on  the  information  of 
tbe  Attorney  General,  charging  the  respond- 
ent with  violating  tbe  anti-trust  laws  of  this 
state.  There  is  not  much  dispute  about  the 
essential  facts  in  the  case;  the  difference  be- 
tween tbe  parties  consisting  mainly  in  tbe 
contention  on  the  part  of  tbe  state  that  the 
acts  that  were  done  by  tbe  respondent  and 
Its  associates  were  done  for  the  purpose  of 
suppressing  competition  and  regulating  pric- 
es, and  tbe  contention,  on  the  other  band, 
that  tbe  acts  were  done  for  tbe  purpose  of 
bringing  about  a  more  rational  and  conserva- 
tive method  of  conducting  the  business  of 
manufacturing  and  selling  agricultural  im- 
plements within  tbe  legitimate  bounds  of  tbe 
law,  and  wltb  no  purpose  of  creating  a  mo- 
nopoly or  suppressing  competition,  or  regulat- 
ing prices.  In  tbe  sense  that  those  terms  are 
used  in  tbe  statutes. 


Tbe  respondent  is  a  Wisconsin  corporation, 
chartered  in  1881,  under  the  name  Parker- 
Dennet  Harvesting  Machine  Company,  to  en- 
gage in  the  business  of  manufacturing  and 
selling  harvesting  machines;  that  is,  bind- 
ers, mowers,  etc.,  and  other  agricultural  Im- 
plements. It  was  located  at  Milwaukee,  Wis., 
and  conducted  its  manufacturing  business 
there.  Its  name  was  afterwards  changed  to 
Milwaukee  Harvesting  Company  and  under 
that  name  was  licensed  to  do  business  in  this 
state  in  1892.  It  established  itself  here  and 
conducted  its  business  of  selling  its  own  man- 
ufactured articles  until  tbe  occurrence  of  tbe 
events  herein  complained  of  by  tbe  state, 
since  which  time  it  bas  conducted  a  business 
of  selling  on]^  the  products  of  the  Interna- 
tional Harvester  Company,  a  New  Jersey  cor- 
poration, which  corporation  will  be  herein- 
after more  particularly  referred  to  and  dis- 
cussed. After  tbe  organization  of  tbe  last- 
named  corporation,  It  acquired  all  tbe  stock 
of  respondent  and  respondent's  name  was 
again  changed,  the  last  name  being  tbe  In- 
ternational Harvester  Company  of  America; 
tbe  words  "of  America"  alone  distinguishing 
its  name  from  that  of  the  New  Jersey  corpo- 
ration. Respondent  is  frequently  referred  to 
in  the  evidence  as  tbe  "Milwaukee,"  and  for 
convenience  and  ready  distinction  we  will 
sometimes  refer  to  it  by  that  name. 

Besides  tbe  Milwaukee  Company,  there 
were  other  foreign  corporations,  manufactur- 
ers and  sellers  of  farm  implements  of  tbe 
same  or  similar  character,  licensed  to  do  busi- 
ness in  this  state,  among  them,  the  McCormick 
Harvester  Company,  an  Illinois  corporation, 
the  Piano-Manufacturing  Company,  also  an 
Illinois  corporation,  the  Warder-Busbnell  ft 
Glessner  Company,  an  Ohio  corporation,  and 
D.  M.  Osborne  &  Co.,  a  New  York  corpora- 
tion. In  addition  to  the  above  corporations 
tbe  Deerlng  Company,  which  was  an  Illinois 
copartnership,  was  also  a  manufacturer  and 
seller  of  harvesting  machines  and  doing  busi- 
ness in  this  state.  The  manufacturing  plants 
of  all  these  concerns  were  located  in  their 
respective  state  domiciles.  The  business  they 
conducted  here  was  that  of  selling  their  man- 
ufactured products.  There  were  other  con- 
cerns engaged  in  like  business,  but  the  six 
companies  above  named,  including  respond- 
oit,  were  tbe  chief  concerns,  and  in  1902 
(which  was  the  date  of  the  alleged  unlawful 
combination)  and  for  several  years  prior 
thereto  they  did  from  80  to  90  per  cent  of 
all  harvesting  machine  business  in  the  United 
States  and  in  the  state  of  Missouri.  Tbe 
commissioner  has  listed  these  companies  in 
tbe  rank  of  the  relative  volume  of  business 
done  by  each  as  follows:  (1)  The  McCor- 
mick; (2)  the  Deerlng;  (3)  the  Warder-Bush- 
nell  &  Glessner;  (4)  the  Piano;  (5)  tbe  Os- 
borne; (6)  the  Milwaukee.  The  machines  of 
each  company  bore  the  company's  trade-mark 
for  a  name,  "McCormick,"  "Deerlng,"  "Cbam- 
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plon"  (the  Warder-Bushnell  &  Glessner), 
"Piano,"  "Osborne,"  and  "Milwaukee,"  and 
well  known  to  the  trade  by  their  respective 
trade-marks. 

In  1902  and  for  several  years  prior  thereto 
a  very  active,  an  unusually  active,  competi- 
tion was  practiced  by  these  companies  be- 
tween themselves  and  others  engaged  In  like 
business.  The  commissioner  describes  the 
competition  as  "active,  persistent,  strenuous, 
and  fierce."  Respondent  describes  it  as  "a 
bitter  wasteful  warfare,  of  a  sort  never 
known  in  any  other  budness  in  the  world." 
It  also  says:  "Competition  was  not  fair  and 
businesslike,  such  as  the  law  encourages,  but 
a  fierce  conflict,  causing  the  ruthless  ruin  of 
competitors,"  and  no  fair  advantage  to  the 
farmer.  To  avoid  the  disasters  with  which 
that  condition  of  the  market  seemed  to  threat- 
en the  companies  engaged  in  the  harvester 
machine  business,  the  International  Harves- 
ter Company,  the  New  Jersey  corporation, 
was  on  August  12,  1902,  created,  and  into  it 
was  merged  all  the  properties  and  business 
of  five  of  the  companies  above  named,  to  wit, 
the  McCormick,  the  Deerlng,  the  Warder- 
Bushnell  &  Glessner,  the  Piano,  and  the  Mil- 
waukee, and  in  January,  1903,  the  New  Jer- 
sey corporation  purchased  all  the  stock  of 
the  Osborne  Company,  and  thereupon  all  the 
property  of  that  company  was  transferred  to 
the  New  Jersey  Company.  Thus  in  January, 
1903,  the  New  Jersey  Company  bad  acquired 
the  Iplants  and  properties  of  the  companies 
that  theretofore  had  manufactured  and  sold 
80  or  90  per  cent,  of  all  the  harvesting  ma- 
chines in  the  United  States,  and  to  that  ex- 
tent it  thereafter  dominated  the  market 
During  1903  it  acquired  control  of  the  Alt- 
man-Mlller  Company,  an  Ohio  corporation 
that  manufactured  and  sold  a  harvesting  ma- 
chine called  the  "Buckeye,"  and  it  has  since 
acquired  the  properties  of  other  concerns  en- 
gaged in  manufacturing  harvesting  machines 
and  other  fftrm  Implements  in  the  United 
States  and  properties  outside  the  United 
States.  The  commissioner  finds  the  value 
of  all  Its  assets  to  be  on  January  31,  1907, 
^166,282,454.16. 

The  New  Jersey  corporation  Is  engaged  In 
manufacturing  all  of  the  harvester  machines 
above  named  and  putting  them  on  the  mar- 
ket under  their  respective  names,  the  Mc- 
Cormick, the  Deerlng,  the  Champion,  etc., 
and  the  respondent  is  its.  sole  agent  for  put- 
ting its  products  on  the  market  The  ne- 
gotiations which  ended  in  the  organization 
of  the  New  Jersey  company  were  conducted 
by  Mr.  Perkins  of  the  banking  house  of  J. 
P.  Morgan  &  Co.,  and  they  were  the  result  of 
his  reflections  on  the  situation  of  the  har- 
vester machine  business  prompted  by  a  visit 
of  Mr.  McCormick  to  him  in  1902.  The  ob- 
ject of  Mr.  McCorniick's  visit  was  to  obtain 
money  to  extend  the  business  of  his  com- 
pany. He  was  fully  conscious  of  the  dan- 
ger to  his  business  threatened  by  the  fierce 
competition  of  the  other  concerns  who  were 


his  rivals.  Hla  was  the  strongest  one  of 
them  all,  but  he  wanted  to  gain  more 
strength  to  enable  him  to  compete  with  his 
rivals  successfully.  He  did  not  at  that  time 
have  any  idea  of  forming  a  combination 
with  his  rivals  to  allay  competition  and  con- 
trol the  market  His  talk  with  Mr.  Per- 
klils  was  in  furtherance  of  his  purpose  to 
obtain  more  money  to  extend  his  business, 
and  there  was  nothing  said  between  them 
at  that  time  indicative  of  a  purpose  to  form 
a  combination.  Having  fully  laid  his  pur- 
pose before  Mr.  Perkins,  the  latter  took  time 
to  consider  it,  and  they  parted  with  the  un- 
derstanding that  they  would  meet  again. 
Mr.  Perkins'  reflection  led  him  to  the  con- 
clusion that  the  conditions  were  favorable 
for  the  introduction  Into  the  field  of  a  great 
cori>oratlon  to  engage  in  manufacturing  har- 
vester machines  and  other  agricultural  im- 
plements. With  this  idea  In  hla  mind,  when 
they  met  again,  Mr.  Perkins  proposed  to 
Mr.  McCormick  to  purchase  his  plant  The 
matter  was  fully  discussed,  and  the  proposi- 
tion was  agreeable.  Mr.  McCormick  was 
willing  to  sell,  and  Mr.  Perkins  to  buy,  at 
a  price  to  be  agreed  on  based  on  a  fair  valu- 
ation of  the  property  and  business.  Mr. 
Perkins  had  in  mind  then  the  purchase  of 
other  concerns,  and  was  negotiating  with 
them,  and  Mr.  McCormick  knew  that  fact. 
During  these  negotiations  Mr.  Perkins 
bought  for  J.  P.  Morgan  &  Co.  all  the  assets 
of  the  Milwaukee  Company,  and  paid  tor 
them  In  cash.  That  seems  to  have  been  an 
outright  purchase,  not  dependent  in  any  de- 
gree on  the  consummation  of  the  negotia- 
tions looking  to  the  purchase  of'  the  assets 
of  the  other  companies.  Mr.  Perkins  testi- 
fied that  he  would  have  bought  the  McCor- 
mick Company,  even  if  he  could  not  have  ob- 
tained the  others.  He  testified  that,  after 
talking  with  McCormick,  he  negotiated  with 
the  managers  of  the  other  companies,  trading 
with  each  separately.  "After  finding  out 
what  I  could  buy  the  companies  for,  i  tried  to 
pay  them  In  the  best  coin  I  had  to  deliver, 
and  they  agreed  to  take  stock  In  the  new 
company  in  payment"  Except  with  the  Mil- 
waukee Comi>any,  there  was  no  concluded 
contract  of  purchase,  but  only  an  agreeable 
understanding,  until  July  28,  1902,  when  the 
respective  representatives  of -all  these  com- 
panies met  around  a  table  In  New  York,  and 
each  one  then  and  there  signed  the  contract 
for  the  sale  of  the  assets  of  the  company 
he  represented.  Up  to  that  time  there  was 
never  a  meeting  of  the  representatives  of 
those  companies  to  discuss  and  agree  upon 
the  plan  of  organization.  The  negotiations 
were  conducted  by  Mr.  Perkins,  or  under 
his  direction,  with  each  company  separately. 
He  testified  that  he  bought  the  property  of 
each  company  Just  as  he  would  buy  a  horse 
in  the  market  The  evidence  shows,  howev- 
er, that  each  company  knew  that  like  nego- 
tiations were  going  on  with  the  other  com- 
panies,  and  each   agreed   to   take  pay   In 
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Btock  in  a  company  to  be  formed.  At  the 
date  of  the  signing  of  the  contracts,  the  re- 
spective representatives  of  the  companies 
had  come  to  New  York  in  relation  to  this 
business,  but  they  Iiad  held  no  communica- 
tion with  each  other.  They  came  together 
for  the  first  time  when  they  signed  the  con- 
tracts. These  contracts  were  all  alike,  and 
were  prepared  and  ready  for  signature  when 
the  parties  met  around  the  table. 

It  was  not  a  joint  contract,  but  each  ex- 
ecuted a  separate  one  transferring  to  the 
trustee  named  all  the' property  and  rights  of 
every  description,  including  accounts  and 
bills  receivable,  trade-marks,  trade-names, 
and  good  will  of  his  company.  And  it  was 
provided:  "The  purchase  price  to  be  paid 
by  the  purchaser  to  the  vendor  for  all  and 
singular  said  property  shall  be  the  aggre- 
gate of  the  several  appraisals  and  valua- 
tions hereinafter  provided  for  and  of  said 
accounts  and  bills  receivable  and  cash,  if  any, 
and  shall  be  payable  in  full-paid  nonassess- 
able shares  of  the  capital  stock  of  said  pur- 
chasing company  taken  at  par."  The  pur- 
chasLug  company  referred  to  was  the  New 
Jersey  corporation  to  be  thereafter  organiz- 
ed; ttxe  immediate  transfers  being  to  a  trus- 
tee to  hold  untU  that  organization.  The  acts 
of  the  representatives  of  the  several  corpo- 
rations were  duly  sanctioned  and  approved  by 
the  stockholders  of  the  respective  compa- 
nies, and  by  the  partners  in  the  Deering 
Company.  The  agreement  to  take  pay  in 
stock  of  the  company  to  be  formed  applied 
to  all  the  companies  except  the  Warder- 
Bushnell  &  Glessner  Company.  The  excep- 
tion as  to  that  company  was  made  because 
it  was  discovered  that  part  of  Its  capital 
stock  was  owned  by  two  estates.  Therefore 
the  proportion  belonging  to  those  estates 
was  to  be  paid  in  cash,  the  rest  in  stock. 
All  of  the  contracting  companies  parted  with 
all  their  assets  of  every  description  and 
good  will,  leaving  them  only  the  shares  of 
stock  which  were  of  no  use  or  value.  The 
next  step  was  the  organization  of  the  Inter- 
national Harvester  Company  under  the  laws 
of  New  Jersey  with'a  capital  stock  of  ?120,- 
000,000,  which  was  distributed  as  follows: 
J.  P.  Morgan  &  Co.  having  paid  for  the 
property  and  stock  of  the  Milwaukee  Com- 
pany $3,148,196.06,  and  their  services  and 
expenses  in  the  organization  being  estimat- 
ed at  $3,451,803.34,  they  were  awarded  stock 
to  the  amonnt  of  $6,600,000^  the,  tangible 
property  of  the  McCormick,  the  Deering.  the 
Warder-Bushnell  &  Glessner,  and  the  Piano 
having  been  appraised  at  $53,400,000,  and 
their  guaranteed  bills  receivable  and  ac- 
counts at  $40,000,000,  stock  to  the  amount 
of  $93,400,000  was  distributed  to  them,  and 
the  remaining  stock  to  the  amount  of  $20, 
000,000  was  issued  to  individuals  who  sub- 
scribed for  it 

'  After  the  organization  of  the  New  Jersey 
cori>oration,  all  the  other  companies  that  bad 
been  absorbed  by  it  ceased  to  do  bustoess, 


and  thereafter  the  business  of  manufactur- 
ing and  selling  harvester  machines  and  other 
farm  implements  was  conducted  by  the  New 
Jersey  corporation.  But  because  some  states 
would  not  admit  into  its  borders  a  corpora- 
tion of  such  large  capital  stock,  and  others 
imi)osed  a  license  tax  that  the  managers 
thought  was  unreasonable,  it  was  decided 
that  the  corporation  would  limit  its  opera- 
tions to  manufacturing  the  machines  and 
implements,  and  would  employ  another  con- 
cern which  would  not  be  objectionable  to 
the  laws  of  those  states  to  sell  its  products. 
For  this  purpose  the  managers  of  the  New 
Jersey  corporation  turned  their  attention  to 
the  respondent  in  this  case,  then  called  the 
Milwaukee  Harvester  Company,  the  property 
of  which  the  New  Jersey  corporation  had 
already  acquired,  and  the  stock  of  which  it 
also  owned.  The  advantage  of  using  this 
respondent  also  apiieared  by  the  fact  that 
it  was  already  licensed  in  the  states  where 
it  was  desired  to  go,  and  it  could  operate  in 
those  states  as  the  selling  agent  of  the  New 
Jersey  corporation  under  the  licenses  that  it 
already  had.  The  International  Harvester 
Company  (the  New  Jersey  corporation)  being 
then  the  owners  of  the  stock  of  the  respond- 
ent, the  Milwaukee  Company  caused  the  re- 
spondent's name  to  be  changed  to  the  "In- 
ternational Harvester  Company  of  America" 
and  chose  its  board  of  directors,  and  since 
then  the  respondent  has  been  engaged  ex- 
clusively in  the  business  of  selling  the  ma- 
chines and  implements  manufactured  by  the 
New  Jersey  corporation.  Its  mode  of  doing 
business  was  to  appoint  at  different  places  in 
the  state  what  it  called  a  "sales  agent,"  who 
was  to  conduct  the  business  of  selling  the 
machines  under  certain  specifications  and 
limitations  set  out  in  an  elaborate  contract 
on  a  printed  form.  This  contract  for  the 
first  three  years  contained  a  clause  requiring 
the  agent  to  sell  all  the  machlues  or  prop- 
erty received  by  him  under  the  contract  at 
such  prices  and  on  such  terms  as  might  l>e 
fixed  by  respondent  or  its  general  agent, 
and  also  an  agreement  on  the  agent's  part 
not  to  accept  the  agency  of  any  other  con- 
cern in  like  bustuess;  but  those  restrictions 
were  eliminated  from  the  contract  used  in 
1906  and  thereafter.  Under  the  contract  aft- 
er those  clauses  were  eliminated,  the  agent 
was  required  to  pay  the  company  a  certain 
price  for  each  machine  sold,  and  whatever 
he  might  get  in  excess  of  that  price  was  his 
commissions.  The  sliding  of  the  price  at 
which  the  agent  might  sell  was  within  the 
margin  of  his  own  commissions.  The  price 
he  was  to  pay  the  company  was  fixed.  The 
evidence  showed  that  there  was  a  consider- 
able competition  in  the  trade  after  the  ab- 
sorbtlon  of  the  competing  companies.  Some 
of  the  witnesses,  who  were  agents,  testified 
that  there  was  as  much  competition  after 
1902  as  there  had  been  before  that  date. 
But  the  competition  there  spoken  of  was 
chiefiy  between  the  agents  selling  the  dif- 
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ferent  macMnes  made  by  the  New  Jersey- 
corporation;  that  Is,  an  agent  who  had  the 
selling  of  a  McCormlck  would  compete  with 
one  selling  the  Deerlng,  or  the  Champion  or 
the  Buckeye,  etc.,  and  It  was  within  the 
margin  of  the  agent's  commissions.  And  the 
evidence  showed  that  there  were  three  Inde- 
pendent companies  In  the  market  competing 
with  the  agents  of  the  respondent,  and  they 
did  a  good  business.  But,  as  compared  with 
the  volume  of  business  done  by  the  respond- 
ent, that  done  by  the  Independent  compa- 
nies was  small.  In  entering  into  the  con- 
tract the  agent  was  permitted  to  select  ei- 
ther the  McCormick,  the  Deerlng,  the  Cham- 
pion, the  Piano,  the  Osborne,  or  the  Milwau- 
kee, but  was  generally  confined  to  one  line. 
The  evidence  also  shows  that  the  price  of 
harvester  machines  was  not  materially  high- 
er after  the  New  Jersey  corporation  entered 
the  field  than  It  was  before,  until  1908, 
when  it  was  increased  8  or  10  per  cent, 
whilst  In  the  meantime  there  had  been  a 
greater  Increase  in  the  price  of  the  material 
and  labor  used  in  their  construction.  The 
evidence  also  shows  that,  whilst  harvesting 
machines  were  the  chief  products  of  the 
companies  absorbed  by  the  International 
Harvester  Company,  that  company  has 
greatly  enlarged  its  business  and  extended 
it  to  many  other  farm  implements,  and  has 
thus  put  Itself  in  competition  with  the  many 
concerns  that  theretofore  were  and  still  are 
engaged  in  manufacturing  such  other  farm 
Implements  and  the  farmers  generally  have 
profited  thereby.  The  evidence  also  shows 
that  the  machines  manufactured  by  the  In- 
ternational Company  have  been  greatly  Im- 
proved In  quality,  and  the  Item  of  repair 
material  has  been  reduced  in  price  and  plac- 
ed within  closer  reach  of  the  farmer.  On 
the  whole,  the  evidence  shows  that  the  In- 
ternational Harvester  Company  has  not  used 
Its  power  to  oppress  or  injure  the  farmers 
who  are  Its  customers. 

[1]  1.  In  1902,  when  the  negotiations  which 
led  up  to  the  organization  of  the  Interna- 
tional Harvester  Company  were  begun,  com- 
petition between  the  large  harvester  machine 
compnules  In  the  United  States  was  such  as 
to  reduce  the  market  to  a  condition  that  was 
deplorable  from  the  standpoint  of  the  com- 
peting companies,  and  It  Is  not  certain  that 
Its  tendency  was  towards  the  ultimate  ad- 
vantage of  the  consumer  of  those  machines. 
Whilst  the  tendency  of  fair  competition  Is  to 
produce  a  wholesome  condition  of  the  mar- 
ket, yet  competition  may  be  of  such  a  char- 
acter and  so  designed  as  to  destroy  the 
weaker  competitors,  leaving  only  the  giant 
lu  the  field  who  then  would  have  a  monopoly 
of  the  market.  The  law  Is  not  Interested 
alone  In  the  consumer,  but  it  has  regard, 
also,  for  the  producer,  and  would,  if  it 
could,  protect  a  small  manufacturer  or  deal- 
er from  the  destruction  that  the  avarice  of 
a  powerful  rival  might  design.  Therefore 
the  argument  of  the  learned  counsel  for  the 


respondent  is  not  without  force,  that  the 
competition  that  existed  in  1902  In  the  har- 
vester machine  market  was  not  the  kind  of 
competition  that  the  lawmakers  had  In  mind 
when  they  enacted  the  anti-trust  statutes. 
But  unfortunately  for  that  argument  It  is 
imiK>ssible  for  the  Legislature  to  prescribe  a 
general  rule  by  which  competition  conducive 
to  a  wholesome  condition  of  the  market  can 
be  distinguished  from  a  competition  that  Is 
demoralizing  and  disorganizing.    In  a  later 
case  (Standard  OH  Co.  v.  U.  S.,  221  U.  S.  1, 
31  Sup.  Ct.  602,  55  L.  Ed.  019)  the  Supreme 
Court  of  the  United  States  held  that  the  act 
of  Congress  which  prohibits  contracts  in  re- 
straint of  trade  was  to  be  construed  in  the 
light  of  reason,  and,  when  so  construed,  it 
did  not  forbid  the  making  of  every  contract 
that  bad  for  its  purpose  a  restraint  of  trade, 
but  only  such  as  had  for  its  purpose  an  un- 
reasonable restraint  of  trade;    and,  for  an 
example,    the    court   referred    to   contracts 
whereby  a  voluntary  restraint  would  be  put 
by  an  Individual  on  his  own  right  to  carry 
on  his  trade  or  calling,  contracts  of  which 
character  were  by  the  common  law  of  Eng- 
land at  one  time  held  to  be  void,  but  the 
doctrine  was  afterwards  modified  so  that 
it  was  only  when  a  restraint  by  contract 
was  so  general  as  to  be  coterminous  with 
the  Kingdom  that  it  was  treated  as  void. 
Reading  the  whole  opinion  in  that  case,  we 
infer  that,  when  the  court  says  a  reasonable 
restraint  of  trade  is  not  forbidden  by  the 
statute,  it  refers  to  the  .restraint  which  is 
placed  on  the  trade  by  the  terms  of  the  con- 
tract or  by  the  act  In  question.    Under  that 
decision  as  we  understand  it,  if  a  contract 
provides  for   a   reasonable  and  lawful  re- 
straint of  trade,  it  Is  not  forbidden  by  the 
statute,  or,  if  the  act  done  is  potential  only 
of  such   a   reasonable   restraint,   it  is   not 
condemned.    Under  the  rule  there  laid  down, 
if  a  contract  In  question  or  an  act  of  com- 
bination Is  significant  or  potential  only  of 
a  reasonable  restraint  of  competition,  it  is 
not  within  the  condemnation  of  the  statute. 
But,  when  a  contract  or  act  of  combination 
is  to  be  upheld  on  the  theory  that  it  Is  only 
a  reasonable  restriction  on  trade,  it  must  ap- 
pear on  the  face  of  the  contract  or  act  that 
the  restriction  which  It  creates  is  limited 
within  reasonable  bounds.    It  will  not  avail 
one  who  attempts  to  defend  a  contract  un- 
limited in  its  terms  or  act  that  is  unlimited 
in  the  apparent  scope  of  its  power  to  say 
that  it  will  be  used  only  in  a  moderate  de- 
gree.    The  law  is  jealous  of  an  unlimited 
power  In  such  case  in  whosesoever  hands  it 
may  be  placed.    After  laying  down  the  rule 
of  reasonable  construction,  the  court  turned 
to  the  facts  of  that  case,  and  held  that  the 
acquisition  of  power  by  the  Standard  Oil 
Company   betokened  Its   unlawful  purpose. 
The  court  said :   "Because  the  unification  of 
power  and  control  over  petroleum  and   Its 
products  which  was  the  Inevitable  result  of 
the  combiuiug  In  the  New  Jersey  corporation 
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by  tbe  Increase  of  Its  stock  and  the  transfer 
to  It  of  tbe  stocks  of  so  many  otber  corpora- 
tions, aggregating  so  vast  a  capital,  gives 
rise  In  and  of  itself,  in  the  absence  of  coun- 
tervailing circumstances,  to  say  the  least, 
to  the  prima  fade  presumption  of  intent 
and  purpose  to  maintain  the  domlnancy  over 
tbe  oil  Industry,  not  as  a  result  of  normal 
methods  of  Industrial  development,  but  by 
new  means  of  combination  vrhlcb  were  re- 
sorted to  in  order  that  greater  power  might 
be  added  than  would  otherwise  have  arisen 
bad  normal  methods  been  followed,  the  whole 
with  the  purpose  of  excluding  others  from 
the  trade,  and  thus  centralizing  In  tbe  com- 
bination a  perpetual  control  of  the  move- 
ments of  petroleum  and  its  products  in  tbe 
channels  of  Interstate  commerce."  And,  again, 
tbe  court  said:  "So  far  as  the  decree  held 
that  tbe  ownership  of  the  stock  of  tbe  New 
Jersey  corporation  constituted  a  combination 
In  violation  of  the  first  section  and  an  at- 
tempt to  create  a  monopoly  or  to  monopolize 
under  the  second  section  and  commanded 
the  dissolution  of  the  combination,  the  de- 
cree was  clearly  appropriate." 

In  the  case  at  bar  we  are  to  take  tbe  acts 
of  the  parties  and  Judge  their  purpose  by  the 
consequence  that  would  naturally  result. 
When  men  deliberately  and  intelligently  go 
to  work  and  acquire  power  that  will  en- 
able them  to  control  tbe  market,  if  they 
choose  to  exercise  it,  there  is  no  use  for 
them  to  say  that  they  did  not  Intend  to  con- 
trol tbe  trade  or  limit  competition,  nor  when 
tbe  legality  of  their  act  of  acquisition  Is  In 
question  is  it  any  use  for  them  to  say,  "We 
have  not  used  the  power  to  oppress  any  one." 
Counsel  for  respondent  argue  that  the  mere 
possession  of  power  incident  to  tbe  posses- 
sion of  wealth  is  not  unlawful  if  it  is  not 
unlawfully  exercised;  and  that  is  so.  Wealth 
is  power,  and  It  may,  without  violation. of 
law,  be  exercised  to  influence  tbe  market. 
Tbe  statute  we  are  now  considering  is  not 
designed  to  limit  tbe  amount  of  wealth  one 
may  lawfully  acquire,  therefore  not  designed 
to  limit  tbe  Influence  that  wealth  may  ex- 
ert, but  It  Is  designed  to  forbid  the  acquisi- 
tion of  power  for  tbe  purpose  of  influencing 
tbe  market  by  combinations  of  interests  that 
otherwise  would  compete  in  the  market  Tbe 
law  regards  such  a  power  acquired  by  such 
a  combination  as  dangerous  to  the  rights  of 
tbe  people,  and  forbids  Its  acquisition.  If 
immediately  on  tbe  organization  of  tbe  In- 
ternational Harvester  Company  and  its  ap- 
pointing the  respondent  to  act  as  its  agent, 
and  before  any  of  its  products  were  put  on 
the  market,  an  information  Id  quo  warranto 
bad  been  presented  in  court  against  it,  it 
would  have  been  no  answer  to  the  complaint 
for  tbe  respondent  to  say:  "True  it  is  we 
have  this  power,  but  we  are  not  going  to 
use  it  to  the  Injury  of  the  farmers  or  of  otb- 
er dealers  in  tbe  same  kind  of  implements." 
Neither  is  it  any  defense,  after  operating  un- 
der tbe  power  for  a  time,  to  say:  "We  have 


not  up  to  this  date  used  the  power  to  injure 
any  one."  Doubtless  it  could  have  been 
well  said  in  behalf  of  the  Standard  Oil  Com- 
pany in  the  case  above  cited  that  under  its 
operation  the  price  of  coal  oil  bad  not  been 
Increased,  and  that  many  products  of  petrole- 
um other  than  illuminating  oil  not  before 
known  or  used  had  been  developed,  and,  on 
tbe  whole,  the  public  bad  been  benefited,  al- 
though in  the  acquirement  of  the  power 
small  producers  and  dealers  may  have  been 
driven  out  of  business,  and  ceased  to  com- 
pete in  tbe  market. 

So  in  the  case  at  bar  tbe  price  of  harvest- 
ing machines  has  not  increased  in  proportion 
to  the  increased  cost  of  construction,  or  the 
increased  merit  of  the  machines,  and  re- 
spondent has  brought  other  farm  implements 
into  trade,  and  it  Is  also  true  that  not  all, 
tbougb  some  of  tbe  smaller  concerns  that 
were  competitors  in  tbe  market,  have  ceased 
their  struggle  for  existence,  and  retired  from 
tbe  field.  There  can  be  no  doubt  but  that 
tbe  competition  that  existed  between  the 
concerns  that  were  engaged  in  manufactur- 
ing and  selling  harvester  machines  iu  1902 
was  the  moving  cause  of  the  organization  of 
tbe  International  Harvester  Company,  and 
there  can  be  no  doubt  but  that  that  competi- 
tion ceased  when  that  corporation  took 
charge  of  tbe  business.  Tbe  suppressing  of 
that  competition  may  not  have  been  Mr.  Ter- 
klns'  purpose.  He  may  have'  thought  that 
he  could  organize  a  great  corporation  that 
could  live  and  prosper  in  spite  of  competition. 
He  bought  the  Milwaukee  Company  witbout 
waiting  to  see  what  he  could  do  with  others, 
and  be  said  that  be  would  have  bought  the 
McCormlck  even  if  be  could  not  have  bought 
the  others.  But  we  are  not  concerned  with 
what  he  would  have  done.  Our  attentiou  Is 
directed  to  what  be  did,  and  tfiat  was  the 
buying  of  all  these  concerns'  and  combining 
them  in  one  corporation  with  tbe  result  that 
the  fierce  competition  that  had  existed  ceas- 
ed. He  said  that  he  bought  tbe  property  of 
each  of  these  companies  Just  as  be  'would  buy 
a  horse  in  tbe  market  He  was  probably  mis- 
taken iu  that  figure  of  speech.  This  transac- 
tion was  conducted  with  great  skill  and  abil- 
ity, and  evidently  with  an  eye  on  the  anti- 
trust statutes  of  this  and  other  states, 
with  the  purpose  of  either  avoiding  or  evad- 
ing those  statutes.  Whilst  the  negotiations 
with  each  company  were  conducted  separate- 
ly, yet  they  were  conducted  with  reference 
to  tbe  result  of  like  negotiations  with  the 
other  companies.  No  definite  contract  of 
purchase  was  concluded  with  either  compa- 
ny, except  the  Milwaukee,  until  like  con- 
tracts were  made  with  tbe  others,  and  the 
agreement  to  take  pay  in  stock  of  the  cor- 
poration to  be  formed  showed  that  the  man- 
agers of  each  company  knew  of  wtiat  tbe 
corporation  was  to  consist.  The  managers 
of  these  several  corporations  were  men  of 
conspicuous  business  intelligence.  Tbe^ 
would  never  have  agreed  to  sell  tbe  property 
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of  tbelr  companies  and  take  pay  In  stock  of 
a  corporation  to  be  formed  unless  they  knew 
of  what  that  corporation  was  to  consist.  The 
fact  that  they  did  not  all  get  together  and 
agree  to  merge  their  companies  In  one,  but, 
on  the  contrary,  each  conducted  its  part  of 
the  scheme  in  form  as  if  it  were  simply  mak- 
ing a  sale  of  its  property,  shows  that  they 
were  acting  in  fear  of  the  antl-trast  stat- 
ute. And  the  fact  that  they  did  not  all  sign 
one  contract,  but  each  a  separate  one,  shows 
caution  to  avoid  the  appearance  of  combina- 
tion; yet,  when  all  the  several  contracts 
were  signed,  the  effect  was  the  same  as  if 
they  had  all  signed  one  contract.  And  the 
fact  that  the  representatlTes  of  the  five  com- 
panies were  all  in  New  Tork  on  that  busi- 
ness at  the  same  time,  but  stopping  at  dif- 
ferent hotels  and  holding  no  communication 
with  each  other,  again  shows  caution.  If 
there  had  been  no  anti-trust  laws  In  the  land 
and  these  gentlemen  had  all  concluded,  In 
order  to  suppress  what  they  call  this  unbusi- 
nesslike and  ruinous  competition,  to  unite 
their  interests  in  one  great  company  (as  In 
fact  they  did),  the  most  natural  thing  for 
them  to  have  done  would  have  been  to  meet 
together,  and  talk  it  over,  and  agree  on  the 
details.  In  the  case  above  cited,  the  Su- 
preme Court  of  the  United  States  comment- 
ing on  the  comprehensive  terms  of  the  anti- 
trust act  of  Congress,  which  in  that  particu- 
lar is  like  our  statute,  said:  "That,  in  view 
of  the  many  new  forma  of  contracts  and  com- 
binations which  were  being  evolved  from  ex- 
isting economic  conditions,  it  was  deemed 
essential  by  an  all-embracing  enumeration  to 
make  sure  that  no  form  of  contract  or  com- 
bination by  which  an  undue  restraint  of  In- 
terstate or  foreign  commerce  was  brought 
about  could  save  such  restraint  from  con- 
demnation." And  so  we  say  under  our  stat- 
ute the  form  of  contract  under  which  this 
combination  was  brought  about  cannot  save 
it  from  condemnation,  and  respondent  can- 
not escaite  the  result  by  saying  it  was  not 
designed  to  suppress  reasonable  competition, 
but  only  the  ruinous  and  unbusineBslike 
methods  that  were  then  In  practice,  because 
there  is  no  such  limit  in  the  power  confer- 
red. We  hold  that  the  International  Har- 
vester Company,  the  New  Jersey  corporation. 
Is  an  unlawful  combination  to  suppress  com- 
petition and  regulate  prices  within  the  mean- 
ing of  our  statute,  and  therefore  it  has  no 
right  to  do  business  in  this  state. 

•[2]  2.  The  respondent,  the  International 
Harvester  Company  of  America,  the  Wiscon- 
sin corporation,  is  doing  business  tn  this 
state  under  a  license  Issued  to  it  by  the  Sec- 
retary of  State  In  1892.  At  that  time  it  was 
an  independent  cori>oratIon  under  the  name 
of  the  Milwaukee  Harvester  Company  manu- 
facturing and  selling  its  own  harvester  ma- 
chines. Of  this  corporation  the  commission- 
er says:  "This  corporation  and  its  stock- 
holders once  had  capital,  now  it  has  none. 
Everything  that  it  or  its  stockholders  once 


had  now  belongs  to  the  International  Har- 
vester Company.  •  •  •  The  respondent 
in  truth  and  in  fact  Is  a  mere  sales  depart- 
ment of  the  International  Harvester  Com- 
pany." At  the  date  of  the  organization  of 
the  International  Harvester  Company  and 
at  the  time  It  began  doing  business  in  this 
state  through  the  agency  of  the  respondent 
It  could  not  have  obtained  a  license  in  its 
own  name,  because  at  that  time  our  law  did 
not  admit  into  the  state  a  foreign  corporation 
of  such  large  capital,  but  since  then  our  stat- 
ute has  been  amended  and  the  amount  of  the 
capital  is  now  no  objection.  But  the  fact  is 
the  International  Harvester  Company  began 
doing  business  in  this  state  through  the  agen- 
cy of  the  respondent  at  a  time,  when,  even 
if  it  was  otherwise  entitled,  it  could  not  have 
obtained  a  license  in  its  own  name.  And, 
although  now  the  amount  of  its  capital  stock 
would  not  exclude  it  from  the  state,  yet  the 
fact  that  it  is  an  unlawful  combination  in 
the  light  of  our  anti-trust  statutes  would  ex- 
clude it  What  a  principal  is  forbidden  to 
do  in  his  own  name  he  cannot  do  through 
an  agent.  If  a  principal  has  no  authority, 
he  cannot  confer  authority  on  an  agent 

[3]  There  is  another  aspect  in  which  the 
respondent  appears.  When  the  respondent 
obtained  its  license  to  do  business  in  this 
state,  it  was  an  Independent  corporation 
manufacturing  and  selling  Its  own  machines, 
and  it  was  for  the  purpose  of  selling  its  own 
product  that  the  license  was  granted.  It 
now  has  no  business  of  its  own,  no  property, 
no  independent  existence.  It  is  in  fact  a 
mere  sales  department  of  the  International 
Harvester  Company  which  company  has  nev- 
er been  licensed  to  do  business  in  this  state. 
We  do  not  mean  to  say  that  the  respondent 
while  doing  the  business  for  which  it  was 
licensed  in  1892  could  not  also,  if  its  charter 
so  provided,  have  acted  as  agent  for  some 
other  concern  and  sold  its  goods,  provided 
the  other  concern  could  have  lawfully  sold 
its  own  goods,  but  whether,  when  the  re- 
spondent committed  a  complete  abandonment 
of  the  business  for  which  It  was  licensed,  had 
no  longer  any  business  of  its  own,  It  could 
take  up  a  mere  agency.  Is  a  question  worthy 
of  consideration.  But  perhaps  there  is  no 
use  deciding  that  question,  since  we  have  al- 
ready concluded  that  respondent's  principal 
has  not  and  has  never  had  any  right  to  do 
business  in  this  state;  therefore  as  its  prin- 
cipal's agent  respondent  has  no  such  right. 
The  amount  paid  by  respondent  for  the  li- 
cense issued  to  it  in  1892  was  $62.50,  which 
was  the  minimum  tax  prescribed  by  tbe  stat- 
ute, and  was  estimated  on  the  representation 
of  the  respondent  at  that  time  as  to  the  pro- 
portion of  its  capital  stock,  which  was  ?750,- 
000,  represented  by  Its  business  in  this  state. 
The  International  Harvester  Company  with 
a  capital  of  $120,000,000,  even  if  it  was  not  oth- 
erwise excluded,  could  not  lawfully  use  the 
license  based  on  an  estimate  of  the  propor- 
tion of  the  capital  stock  of  another  company 
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which  was  less  than  a  hundredth  part  of  Its 
capital.  If  such  were  permitted,  corpora- 
tions with  enormous  capital  would  soon 
learn  to  organize  or  acquire  smaller  ones, 
and  send  them  Into  the  state  to  do  its  busi- 
ness with  a  minimum  fee. 

[4]  3.  We  have  already  said,  In  effect,  that, 
when  a  party  is  called  into  court  to  answer  a 
charge  of  unlawful  combination  in  restraint 
of  trade,  it  is  no  defense  to  say  that  the 
power  thus  acquired  has  been  or  will  be 
need  with  moderation.  But  after  the  court 
had  adjudged  the  party  guilty  of  the  act 
charged,  and  comes  to  consider  the  penalty 
to  be  adjudged,  the  past  conduct  of  the  par- 
ty in  the  exercise  of  its  power  Is  a  fact  wor- 
thy of  consideration.  Our  anti-trust  statute 
says  that,  if  the  party  found  guilty  of  the 
act  forbidden  is  a  domestic  corporation,  its 
charter  shall  be  adjudged  forfeited,  and,  if 
it  is  a  foreign  corporation,  Its  right  to  do 
business  in  this  state  shall  be  adjudged  for- 
feited. Besides  the  statute,  we  have  the 
common  law  on  the  subject  of  combinations 
in  restraint  of  trade  and  the  penalties  under 
that  law.  In  this  respect  the  state  courts 
have  a  Jurisdiction  that  the  federal  courts, 
who  have  no  common-law  Jurisdiction,  do  not 
have. 

[61  In  determining  the  penalty  to  be  ad- 
judged in  a  case  of  this  kind,  the  court 
should  have  regard  to  the  consequence  to 
follow  Its  decision.  It  would  be  an  injury  to 
the  people  of  this  state  to  forbid  the  Inter- 
national Harvester  Company  to  do  business 
here;  therefore,  whilst  we  must  obey  the 
mandate  of  the  statute  and  pronounce  a 
Judgment  of  ouster,  yet  we  may  susi>end  the 
execution  of  the  Judgment,  as  this  court  in 
some  cases  has  sometimes  done  on  terms 
that  would  be  fair  to  the  corporation  and 
conducive  to  the  welfare  of  the  people  of  the 
state.  One  of  the  evils  intended  to  be  guard- 
ed against  by  the  law  is  the  enhancing  of 
prices  to  the  injury  of  the  consumer,  but 
that  is  not  the  only  evil  that  may  be  done 
by  a  great  power  in  the  market  The  driv- 
ing of  small  competitors  out  of  the  trade  is 
a  wrong  that  the  law  would  prohibit.  This 
is  not  a  paternal  government,  and  the  state 
does  not  undertake  to  deprive  one  of  the  ad- 
vantage his  greater  wealth  gives  him  in  the 
market  over  one  of  smaller  means,  but  it 
does  undertake  to  prevent  a  combination  of 
interests  to  drive  others  out  of  the  market. 
If  the  International  Harvester  Company 
were  disposed  to  exercise  the  power  Its  enor- 
mous wealth  gives,  and  if  it  were  left  unre- 
strained to  do  so,  It  could  drive  every  com- 
petitor it  now  has  from  the  field.  In  consid- 
ering what  restraints  the  court  in  this  case. 
In  that  respect,  should  impose,  we  experience 
dlfiSculty.  A  company  of  so  much  strength 
has  the  power  to  temporarily  reduce  the 
price  of  its  goods  to  such  a  degree  as  tbiat 
all  competitors  would  be  compelled  to  either 
sell  out  or  quit  the  business,  and,  when  the 
field  by  such  means  would  be  cleared,  the 


prices  would  be  at  the  will  of  the  survivor. 
There  would  be  no  advantage  to  the  people 
in  that.  On  the  other  hand,  it  will  not  do 
to  say  that  this  company  shall  not,  because 
of  the  superior  facilities  it  possesses  for 
economical  manufacturing,  put  its  products 
on  the  market  at  a  price  that  other  concerns 
possessing  less  facilities  cannot  afford,  and 
must,  therefore,  leave  the  field.  Nor  will  it 
do  to  say  that  this  corporation  shall  not  buy 
but  the  smaller  manufacturers  and  dealers, 
for  that  might  be  unjust  to  the  latter,  de- 
priving them  of  an  opportunity  to  sell  when 
they  so  desired. 

If  the  International  Harvester  Company 
is  to  be  permitted  to  continue  to  do  business 
in  this  state,  either  in  its'  own  name  or 
through  the  agency  of  respondent,  it  must  be 
on  condition  that  it  shall  not  use  its  power 
either  to  force  a  competitor  to  sell  or  drive 
it  out  of  the  market  by  unfair  methods,  and 
that  it  will  not  raise  the  prices  of  the  ar- 
ticles it  sells  beyond  a  fair  profit  on  their  cost 
and  the  expense  of  marketing  the  same. 
And  since  the  International  Harvester  Com- 
pany has  been  doing  business  in  this  state, 
through  the  agency  of  respondent,  under 
license  that  It  had  no  right  to  use,  it  should 
pay  to  the  state  a  reasonable  sum  for  the 
privilege  enjoyed,  and  It  should  take  out  a 
license  in  its  own  name  under  the  terms  and 
conditions  prescribed  in  section  3039,  Re- 
vised Statutes  1009,  and  pay  therefor  the 
tax  in  that  section  prescribed,  estimated  on 
the  proportion  of  its  capital  stock  represent- 
ed by  its  property  and  business  in  Missouri, 
and  subject  Itself  to  all  the  requirements  of 
foreign  corporations  doing  business  in  this 
state  prescribed  in  article  1  of  chapter  33  of 
the  Revised  Statutes  of  1909,  the  license  so  to 
be  taken  out  to  stand  revoked  If  at  any  time 
hereafter,  on  motion  of  the  Attorney  Gen- 
eral, it  be  made  to  appear  to  this  court  that 
the  corporation  either  in  person  or  by  its 
agent  has  violated  any  of  the  conditions 
above  specified.  If  the  International  Har^ 
Tester  Company  sees  fit  to  comply  with  the 
terms  above  specified,  it  may  carry  on  Its 
business  in  this  state  either  in  person  or 
through  the  agency  of  the  respondent,  but 
not  on  the  respondent's  present  license.  The 
International  Harvester  Company  not  being 
a  party  to  this  suit,  of  course,  we  can  im- 
pose no  fine  or  other  penalty  on  it.  It  not  be- 
ing In  this  state,  it  is  not  subject  to  expul- 
sion from  our  borders.  We  can  only  affect 
it  in  the  person  of  its  representative  the  re- 
spondent 

The  Judgment  Is  that  the  license  issued  to 
respondent  in  1802  to  do  business  in  this 
state  is  hereby  revoked,  and  that  respondent 
pay  the  costs  of  this  suit  But  it  is  further 
adjudged  that  If  the  International  Harvester 
Company  shall  within  60  days  pay  the  above- 
mentioned  reasonable  sum  to  be  fixed  by 
the  court  on  motion  to  be  hereinafter  made, 
and  shall  take  out  a  license  to  do  business 
in   Missouri  on   the'  terms  and   conditions 
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above  specified,  It  may  conduct  its  business 
here  either  in  its  own  name  or  through  the 
respondent  as  Its  agent  until  the  license  ex- 
pires by  law,  or  a  breach  of  one  or  more 
of  the  conditions  above  mentioned. 

I/AMM,  FERRISS,  and  BROWN,  JJ.,  con- 
cur in  all  except  the  Judgment  suggested  in 
this  opinion.  KENXISH,  J.,  not  sitting, 
having  been  of  counsel. 

GRAVES,  J.  1.  I  do  not  concur  in  all 
that  has  been  written  by  the  learned  CHIEF 
JUSTICE  In  this  case,  nor  do  I  concur  at  all 
in  the  manner  in  which  he  finally  disposes 
of  the  case.  I  do,  however,  concur  in  much 
that  he  has  said. 

The  opinion  as  presented  simply  ousts  the 
International  Harvester  Company  of  Amer- 
ica, but  fixes  no  fine  as  against  it  In  the 
judgment  of  ouster  I  concur.  The  above 
company  Is  the  only  one  before  this  court, 
and  the  only  one  which  can  be  reached  by 
this  court,  and,  If  a  penalty  is  to  be  fixed 
for  the  violation  of  our  laws,  such  penalty 
must  go  as  against  the  sole  respondent  in 
this  case.  I  agree,  further,  that  we  may 
suspend  the  ouster  upon  terms,  if  we  see  fit 
to  grant  terms.  I  cannot  concur  in  that  por- 
tion of  the  opinion  which  reads:  "And  since 
the  International  Harvester  Company  has 
been  doing  business  in  this  state,  through  the 
agency  of  respondent,  under  license  that  it 
had  no  right  to  use,  It  should  pay  a  fine  in 

the  sum  of  $ for  that  unlawful  act, 

and  it  should  take  out  a  license  in  its  own 
name  under  the  terms  and  conditions  pre- 
scribed In  section  3039,  Revised  Statutes 
1909,  and  pay  therefor  the  taxes  In  that 
section  prescribed,  estimated  on  the  propor- 
tion of  its  capital  stock  represented  by  its 
property  and  business  in  Missouri,  and  sub- 
ject itself  to  all  the  requirements  of  foreign 
corporations  doing  business  In  this  state  pre- 
scribed In  article  1  of  chapter  33  of  the 
Revised  Statutes  of  1909.  The  license  so  to 
be  taken  out  to  stand  revoked  If  at  any  time 
hereafter,  on  motion  of  the  Attorney  Gener- 
al, it  be  made  to  appear  to  this  court  that 
the  corporation  either  in  iterson  or  by  its 
agent  has  violated  any  of  the  conditions 
above  specified.  If  the  International  Har- 
vester Company  sees  fit  to  pay  the  fine  above 
specified  and  comply  with  the  terms  above 
specified.  It  may  carry  on  its  business  In 
this  state  either  In  person  or  through  the 
agency  of  the  respondent,  but  not  on  re- 
spondent's present  license." 

tS]  The  International  Harvester  Company 
is  not  before  this  court,  and  we  have  no 
right  to  place  restrictions  upon  It  by  way  of 
a  judgment.  If  it  desires  to  do  business  in 
this  state,  it  has  the  right  to  make  applica- 
tion to  the  proper  state  ofiScers  for  a  license 
so  to  do,  unhampered  by  a  prejudgment  in 
the  matter  by  the  opinion  of  this  court  in  a 
case  to  which  It  was  not  a  party.  To  de- 
termine the  status  of  the  respondent,  the 


International  Harvester  Company  of  Amer- 
ica, we  have  the  right  to  determine  the  char- 
acter of  the  relations  which  it  bore  to  the 
International  Harvester  Company,  the  hig 
corporation,  and  the  character  of  the  busi- 
ness done  by  each.  We  have  also  the  right 
to  say  whether  by  contract  or  otherwise  the 
relationship  and  business  of  the  two  is  such 
as  to  subject  the  respondent  in  this  case  to 
the  penalty  prescribed  by  the  law,  but  we 
can  go  no  further  In  our  judgment,  and  say 
that  the  International  Harvester  Company 
shall  take  out  no  license  to  do  business  in 
this  state  until  it  pays  a  fine  prescribed  by 
a  judgment  in  a  case  to  which  it  is  not  a 
party.  To  my  mind  our  whole  Judgment 
should  be  as  against  the  International  Har- 
vester Company  of  America,  the  only  com- 
pany subject  to  the  jurisdiction  of  this  court. 
That  judgment  in  my  opinion  should  be  one 
of  ouster,  and,  in  addition  thereto,  a  fine  of 
not  less  than  $50,000.  Whether  the  ouster 
may  be  stayed  upon  terms  may  be  a  matter 
for  further  consideration.  My  reasons  for 
these  conclusions  I  prefer,  as  Indicated 
above,  to  express  in  my  own  way. 

2.  We  have  now  In  this  state,  and  so  had 
at  the  time  of  the  institution  of  this  suit, 
a  statute  (section  10^01,  Rev.  Stats.  1909) 
which  reads:  "All  arrangements,  contracts, 
agreements,  combinations  or  understandings 
made,. or  entered  Into  between  any  two  or 
more  persons,  designed  or  made  with  a  view 
to  lessen,  or  which  tend  to  lessen  lawful 
trade,  or  full  and  free  competition  in  the 
Importation,  transportation,  manufacture  or 
sale  in  this  state  of  any  product,  commodity 
or  article,  or  thing  bought  and  sold  of  any 
class  or  kind  whatsoever,  Including  the 
price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire, 
lightning  or  storm,  and  all  arrangements, 
contracts,  agreements,  combinations  or  un- 
derstandings made  or  entered  into  between 
any  two  or  more  persons  which  are  designed 
or  made  with  a  view  to  Increase,  or  which 
tend  to  Increase  the  market  price  of  any 
product,  commodity  or  article  or  thing,  of 
any  class  or  kind  whatsoever  bought  and 
sold,  including  the  price  or  premium  to  be 
paid  for  Insuring  property  against  loss  or 
damage  by  fire,  lightning  or  storm,  are 
hereby  declared  to  be  against  public  policy. 
unlawful  and  void;  and  any  person  or  per- 
sons creating,  entering  into,  becoming  a  mem- 
ber or  participating  In  such  arrangements, 
contracts,  agreements,  combinations  or  un- 
derstandings shall  be  deemed  and  adjudged, 
guilty  of  a  conspiracy  in  restraint  of  trade, 
and  punished  as  provided  for  In  this  ar- 
ticle." The  part  to  which  I  desire  first  to 
apply  the  facts  In  this  case,  stripped  of  all 
useless  verbiage,  would  read:  "All  arrange- 
ments, contracts,  agreements,  comhination* 
or  understandings  made,  or  entered  into  be- 
tween any  two  or  more  persons,  designed 
or  made  with  a  view  to  lessen,  or  wtaldi 


Digitized  by 


Goo^Q 


Mo.) 


STATE  y.  INTERNATIONAIi  HARVESTER  CO.  OP  AMERICA 


681 


tend  to  lessen  •  •  *  fuU  and  free  com- 
petition in  the  sale  *  *  *  in  this  state 
of  any  product,  commodity  or  article,  or 
things  bought  and  sold  •  •  •  are  here- 
by declared  to  be  against  public  policy,  un- 
lawful and  void; 'and  any  person  or  persons 
creating,  entering  Into,  t>ecoming  a  member 
of  or  participaUnff  in  such  aTrangements, 
contracts,  agreements,  comliinations  or  un- 
derstandings shall  be  deemed  and  adjudged 
guilty  of  a  conspiracy  in  restraint  of  trade, 
and  punished  as  provided  by  this  article." 
The  punishment  is  fixed  by  section  10,304, 
which  follows  in  the  article^ 

It  will  be  noticed  that  our  statute  is  ex- 
ceedingly broad.  It  Includes  not  only  con- 
tracts, agreements,  and  understandings,  but 
also  all  arrangements  and  comhinations.  It 
includes,  not  only  all  those  thiugs  which 
tend  to  lessen  full  and  free  competition, 
but  likewise  all  those  things  which  were 
done  tcith  tlie  view  of  lessening  full  and 
free  competition.  In  other  words,  this  stat- 
ute punctuated  and  worded  as  It  is,  covers 
two  classes  of  "arrangements,  contracts, 
agreements,  combinations  and  understand- 
ings"— L  e.,  (1)  those  that  were  made  "with 
the  view  to  lessen  •  •  •  full  and  free 
competition,"  but  which  may  have  never 
been  so  operated  as  to  reach  the  result  had 
in  view  or  in  mind;  and  (2)  those  made 
"which  tend  to  lessen  •  •  •  full  and  free 
competition,"  and  which,  in  fact,  did  lessen 
competition.  I  repeat  that  this  statute, 
when  fairly  analyzed,  thus  resolves  itself, 
so  far  as  the  question  under  discussion  is 
concerned.  The  several  clauses  purposely 
placed  therein  by  the  lawmaking  power  do 
not  mean  one  and  thet  same  thing,  but  were 
put  there  purposely  to  be  far  reaching  tn 
efltect  It  was  intended  to  reach  all  con- 
ceivable methods  which  might  be  designed 
by  shrewd  "captains  of  finance."  The  pur- 
pose of  the  statute  was  to  thwart  action  in 
the  very  indplency  as  well  as  all  down  the 
line.  It  was  designed  to  reach  all  arrange- 
ments, etc.,  which  were  designed  and  made 
with  the  view  of  lessening  competition,  as 
well  as  those  which  In  fact  did  that  thing. 
Either  class  falls  equally  under  the  ban  of 
the  statute— one  no  more  nor  less  than  the 
other.  To  my  mind  the  respondent  in  this 
case  is  guilty  under  either  portion  of  the 
statute  as  thus  •  anals'zed.  We  should  per- 
haps add  that  section  8966  of  the  Revised 
Statutes  of  1899  condemned  the  same  "ar- 
rangements, contracts,  agreements  or  com- 
Jfinations."  In  that  statute  we  have  the 
same  two  classes  as  in  the  present  statute. 
We  apply  the  facts  to  the  first  class  only  in 
the  succeeding  paragraph. 

3.  That  there  was  an  arrangement  be- 
tween the  respondent  and  four  other  lead- 
ing manufacturers  of  binders  and  reapers  in 
1902  is  beyond  question.  That  respondent, 
through  3.  P.  Morgan  &  Co.,  entered  fully 
Into  that  arrangement,  there  Is  no  question. 


Kow,  was  such  arrangement  made  with  the 
"design  and  view  of  lessening  full  and  free 
comi)etltlon"?  If  so,  then  such  arrangement 
violated  our  laws,  and,  if  respondent  was  a 
party  thereto.  It  was  at  the  time,  and  is 
now,  guilty.  This  arrangement  most  be 
stamped  and  branded  as  of  the  date  of  its 
making;  The  question  is.  What  was  Its  "de- 
sign and  view"  at  the  time  made?  If  un- 
lawful then,  it  remains  unlawful.  Let  us 
now  revert  to  the  facts.  In  1902,  and  for 
some  years  prior  thereto,  there  were  six  con- 
cerns licensed  to  do  business  in  this  state — 
1.  e.,  (1)  the  respondent,  then  known  as  the 
"Milwaukee  Company";  (2)  the  McCormick 
Company;  (3)  the  Deering  Company,  a  co- 
partnership; (4)  the  Warder-Bushnell  & 
Glessner  Company;  (5)  the  Piano  Company; 
and  (6)  the  Osborne  Company.  These  com- 
panies at  that  time  did  80  to  90  per  cent, 
of  the  binder,  reaper,  and  mower  business 
in  this  state.  They  were  then  in  actual  and 
unrestricted  competition  in  the  sale  of  bind- 
ers, reapers,  and  mowers  in  this  state.  To 
make  sales  they  would  cut  prices.  Every 
syllable  of  evidence  in  this  record  shows 
that  there  was  then  actual  competition.  The 
same  evidence  likewise  shows  that  after  1902 
there  was  no  real  competition.  The  Inter- 
national Harvester  Company,  acting  through 
its  agent,  the  respondent  herein,  fixed  the 
prices  of  each  machine  to  the  retailer,  and 
permitted  no  deviation  therefrom.  The  only  ' 
possible  chance  for  competition  was  by  the 
agent  cutting  o£C  a  itart  of  his  commission. 
The  machines  were  listed  to  the  agent  at  a 
fixed  sum,  and  that  sum  had  to  be  account- 
ed for  at  the  settlement.  That  there  was 
real  competition  prior  to  1902,  and  no  com- 
petition since,  is  best  shown  by  a  few  ex- 
cerpts from  the  testimony. 

Mr.  McCormick,  one  of  the  leading  spirits 
In  the  International  Harvester  Company,  in 
part,  said:  "Q.  Was  a  part  of  the  unstable 
condition  incident  to  this  unsettled  condi- 
tion prior  to  the  formation  of  the  Interna- 
tional Harvester  Company,  a  variation  from 
the  list  price  and  the  selling  of  the  machines 
— did  that  constitute  a  part  of  the  unbusi- 
nesslike methods  that  you  mention?  A.  The 
unbusinesslike  methods  were  a  multitude  of 
things.  Q.  Was  that  a  part  of  it?  A.  Yes, 
sir.  Q.  That  is,  the  Deering  people  would 
have  a  machine  listed  at  |90  and  let  the 
dealer  have  It  at  |80?  A.  Tes,  sir.  Q.  Was 
that  a  common  practice  in  giving  of  rebates? 
A.  All  kinds  of  subterfuges  for  modifying 
prices,  taking  old  machines  at  large  values, 
throwing  in  other  property,  wasteful  ex- 
penditure of  money  and  time,  and  salary  of 
men.  Q.  I  was  not  asking  you  of  what  you 
complained  in  detailed  statements — I  asked 
you  if  the  selling  below  list  prices  was  one 
— was  that  true?  A.  Yes.  sir.  Q.  Now  since 
that  time  you  make  one  price  on  paper  and 
get  another  price  from  the  dealer?  A.  We 
do  not.    Q.  You  maintain  the  prices  listed? 
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A.  Tes,  sir.  Q.  And  before  that  consoUda- 
tloa  that  was  not  done  by  any  of  the  com- 
panies? A.  Was  not  done  so  generally.  Q. 
Well,  the  truth  of  the  matter  Is  that  a  very 
large  proportion,  if  not  the  larger  propor- 
tion, was  made — the  sales  were  made  below 
the  list  price?  A.  I  could  not  say  about  the 
larger  proportion.  Q.  But  a  large,  propor- 
tion was?    A.  Yes,  sir." 

Mr.  Glessner,  of  the  Warder-Bushnell  & 
Glessner  Company  said:  "Q.  You  were  all 
competitors  of  each  other?  A.  Yes,  sir.  Q. 
Was  there  no  understanding  or  agreement 
between  you  prior  to  1902?  A.  No.  sir.  Q. 
There  was  actual  competition  between  you? 
A.  Yes,  sir.  Q.  The  fact  is  the  competition 
was  pretty  fierce?  A.  Yes,  sir;  we  tried 
to  make  it  so.  Q.  The  competition  in  the 
ttarrester  business  had  been  more  pronounc- 
ed in  their  early  part?  A.  No,  sir;  it  grew 
in  bitterness  and  extent  right  along.  Q.  You 
think  it  increased?  A.  Yes,  sir.  Q.  You 
think  there  was  more  competition  in  the 
harvester  business  In  1002  than  any  time  be- 
fore? A.  It  depends  on  what  you  call  com- 
petition. It  was  a  bitter  fight  between  every- 
body to  get  business,  and  to  get  the  better 
of  your  competitor." 

Mr.  Funk,  the  general  manager  of  the  In- 
ternational Harvester  Company,  said:  "Q. 
Then  you  did  cut  prices  on  your  machines, 
when  you  were  with  the  Champion  ];>eople 
to  get  business?  A.  Yes,  sir.  Q.  Was  there 
a  uniform  price  to  the  dealers  at  that  time, 
before  the  International  Harvester  Company 
of  New  Jersey  was  organized?  A.  No,  sir. 
Q.  You  sold  the  machines  for  what  you 
could  get?  A.  We  had  a  list  price,,  but  it 
was  varied  from  in  certain  conditions." 

Mr.  Yancey,  former  general  agent  for  the 
Deering  Company,  said:  "Q.  Did  yon  at  any 
time  prior  to  1902  reduce  the  price  to  the 
dealer  because  of  competition?  A.  Yes,  sir. 
Q.  To  what  extent  would  yon  reduce  the 
price  In  instances  of  that  character?  A. 
Well,  my  previous  answer  covers  that  ease. 
During  the  war  of  the  competition  we  were 
pretty  hard  run  for  business,  and,  if  it  look- 
ed as  if  we  were  going  to  carry  machines 
over,  and  to  protect  ourselves  we  had  to  cut 
the  prices.  Q.  How  much?  A.  Ordinarily 
$5,  sometimes  $10;  in  extreme  cases  maybe 
a  little  bit  more  than  that.  Q.  In  fact,  you 
frequently  cut  the  prices  In  any  way  to  sell  ? 
A.  Not  frequently.  Q.  So  that  the  old  in- 
structions— or  was  not  that  the  rules  prior 
to  1902?  A.  It  could  not  be  said  to  be  the 
rule.  Q.  It  was  rather  frequently  done,  was 
it  not,  Mr.  Yancey?  A.  It  varied  in  dif- 
ferent sections.  Sometimes  the  demand  was 
greater,  and  the  necessity  did  not  exist  in 
some  years  as  In  others.  Q.  Did  yon  find 
that  the  necessity  came  up  because  other 
companies  were  also  doing  that?  A.  Yes, 
sir.  Q.  The  McCormlcks  were  doing  that? 
A.  Yes,  sir.  Q.  And  the  Piano?  A.  Yes,  sir. 
Q.  The  Milwaukee,  the   Osborne^  and  the 


Champion— they  were  all  doing  that?  A. 
Yes,  sir;   more  or  less." 

We  shall  not  go  further.  There  was  ac- 
tual competition  between  the  six  leading 
manufacturers  in  1902  prior  to  the  organiza- 
tion of  what  in  plain  language  should  be 
called  the  "harvester  trust."  In  1902,  as 
stated  by  Judge  VALLIANT,  Mr.  McCor- 
mick  went  East  to  get  money  to  enlarge  bis 
business.  The  evidence  indicated  that  these 
large  concerns  were  not  losing  money,  but, 
as  said  by  one  of  the  parties,  they  were  not 
making  money  on  the  trade  in  the  United 
States,  but  were  making  money  on  their  for- 
eign business.  Judge  VALLIANT  has  de- 
tailed more  than  I  shall  as  to  how  the  ar- 
rangement was  made.  I  want  to  note  briefly, 
however,  this  arrangement  or  combination  to 
lessen  competition,  for  In  plain  English  it 
was  that,  and  nothing  else. 

In  the  first  place,  J.  P.  Morgan  &  Co.  pro- 
cured an  option  on  the  present  respondent, 
then  the  Milwaukee  Company.  This  covered 
the  whole  concern,  lock,  stock,  and  barrel. 
Then  Morgan  &  Co.,  as  practical  owners  of 
respondent,  were  in  a  situation  to  arrange 
and  combine  with  others  In  the  harvesting 
machine  business.  They  did  so  arrange,  but, 
to  give  evidence  of  individual  sales,  they 
had  each  party  to  the  arrangement  or  com- 
bination sell  by  written  contract  to  one  Lane. 
This  is  step  number  one.  Lane  later  convey- 
ed to  the  International  Harvester  Company. 
This  is  step  number  two.  The  International 
Harvester  Company  then  proceeded  to  put  its 
stock  in  the  liands  of  voting  trustees  under  a 
written  agreement,  forming  a  voting  trust, 
which  was  to  be  hi  force  for  ten  years,  but 
which  might  be  terminated  in  five  years.  This 
is  step  three.  Then  followed  the  sales  agent's 
contract  with  the  respondent  In  this  case.  The 
stock  held  by  these  trustees  was  held  in  pro- 
portion to  the  amount  put  In  by  these  several 
component  corporations,  save  and  except  cer- 
tain amounts  fully  discussed  In  the  principal 
opinion.  Was  this  an  arrangement  or  com- 
bination with  the  view  of  lessening  competi- 
tion? It  was  not  a  bona  fide  sale  because 
the  sellers  had  to  create  their  own  buyer. 
It  was  a  device  to  combine  all  their  proper- 
ty into  one  huge  concern,  and  for  what  pur- 
pose? In  view  of  the  facts  and  upon  con- 
science, can  we  say  It  was  not  done  with  a 
view  to  lesisen  free  and  full  competition? 
We  think  not  The  parties  themselves  say 
that  It  was  done  to  stop  the  fierce  competi- 
tion between  these  large  manufacturers. 
They  further  say  that  it  did  stop  that  com- 
petition, as  is  evident  from  the  very  arrange- 
ment itself.  The  statute  does  not  say  that 
the  arrangement  must  stop  competition  to 
bring  It  within  the  ban  of  the  law.  If  it  was 
made  with  the  view  of  lessening  competition, 
the  arrangement  and  combination  most  be 
condemned.  Can  it  be  said  that  when  yon 
have  taken  80  or  90  per  cent  of  a  given 
trade,  formerly  in  the  hands  of  six  corpora- 
tions in  open  and  fierce  competition,  and 
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place  It  In  the  hands  of  three  voting  trustees 
>vlth  practically  absolute  power,  that  you 
have  not  by  the  very  act  Itself  lessened  free 
and  full  competition  in  general  trade?  We 
think  not.  The  thing  speaks  for  itself.  The 
purpose  is  apparent.  It  would  be  years  be- 
fore the  small  concerns  left,  which  did  own 
10  to  20  per  cent  of  the  business,  could 
gain  strength  and  capacity  to  have  any  real 
competition.  The  situation  of  the  so-called 
competition  which  was  left  after  this  unlaw- 
ful combination  is  well  described  by  Mr. 
Funk,  the  general  manager  of  the  Interna- 
tional Harvester  Company.  He  says:  "Q. 
Would  not  that  guerilla  warfare  and  compe- 
tition, would  it  not  be  Just  as  liable  to  occur 
with  the  Johnston,  the  Acme,  or  Walter  A. 
Wood  as  it  did  happen  with  the  companies 
you  sx>oke  of  awhile  ago  (referring  to  the 
Biz  companies  Just  mentioned)?  A.  No,  sir. 
Q.  Why?  A.  Because  the  companies  who 
are  active  and  aggressive  always  draw  the 
fire  of  the  others.  The  Wood  and  the  John- 
ston and  those  other  concerns  were  not  as 
active,  and  they  picked  their  territories, 
while  these  five  companies  were  everywhere. 
It  was  a  matter  of  pride  and  policy  with  us 
to  be  represented  everywhere.  The  John- 
ston and  the  Wood  and  the  few  you  spoke  of 
had  considerable  trade  in  the  East  where 
competition  was  not  quite  as  fierce,  and  they 
could  pick  out  localities  where  conditions 
were  favorable  to  them.  They  operated 
more  where  conditions  were  more  favorable." 
This  refers  to  the  condition  Just  before  the 
merger  of  interests.  From  this  it  appears 
that  these  little  fellows  doing  from  10  to  20 
per  cent  of  the  business  were  not  doing  busi- 
ness in  all  localities.  The  six  companies 
were  doing  business  everywhere.  The  little 
fellows  picked  their  places.  Under  this  tes- 
timony, the  merger  in  1902  in  many  places, 
not  only  lessened  competition,  but  actually 
cut  It  ofC  entirely.  Imagine  a  place  where 
the  six  big  corporations  each  had  agents 
and  therefore  active  competition,  and  where 
the  little  fellows  in  their  caution  had  not 
located  an  agent  They  bad  to  pick  their 
places  as  stated  by  the  witness.  Look  at  our 
Imaginary  place  a  month  before,  and  then 
again  a  month  after  the  merger;  or,  If  you 
please,  a  day  before  and  a  day  after  the 
merger.  With  this  pen  picture  in  mind,  can 
yon  say  that  the  competition  In  the  harvester 
trade  was  not  In  fact  lessened  by  the  ar- 
rangement and  combination  attacked  in  this 
suit?  We  think  not.  In  the  shades  of  a  sin- 
gle night  the  sis  great  warriors  upon  the 
field  of  active  trade  are  gathered  together 
into  one  fold,  and,  when  morning  comes,  com- 
petition has  fled.  Not  only  does  the  thing 
speak  for  Itself,  but  the  conspirators  have 
spoken  for  it  They  say,  first,  that  prior  to 
the  creation  of  this  good  trust  the  manufac- 
turers to  meet  competition  often  bad  to  cut 
the  prices  from  $5  to  $15  per  machine,  and 
ciometimes  more.  These  cuts  were  made  by 
the  manufacturer,  and  not  by  the  poor  agent 


out  of  his  commission.  It  was  actual  compe- 
tition between  the  manufacturers  themselves. 
But  how  the  day  after?  A  fixed  price  was 
established  by  the  one  giant  owner  of  all. 
No  cut  Is  ever  made.  No  competition  be- 
tween these  six  large  manufacturers.  Gen- 
eral competition  Is  lessened,  and  in  many 
places  all  competition  destroyed.  The  par- 
ties say  that  what  they  did  was  done  for  the 
very  purpose  of  stopping  all  competition  be- 
tween these  large  concerns.  That  it  had 
that  efTect  is  evident. 

We  can  Judge  the  meaning  of  a  contract 
by  the  construction  the  parties  place  upon  it 
themselves.  So  also  we  can  Judge  an  act 
by  the  construction  the  i>arties  place  upon  It 
themselves.  The  purpose  of  one  act  can  be 
gathered  by  subsequent  acts  immediately  fol- 
lowing, which  subsequent  acts  show  that 
they  were  done  in  the  course  of  carrying  out 
the  first  With  this  in  view,  let  us  see 
what  ,was  done  by  the  parties  in  1903,  1901, 
and  1905.  During  these  years  their  agency 
contracts  contained  this  clause:  "5th.  To  sell 
all  machines  or  property  received  under  this 
contract  at  such  prices  and  on  such  terms 
as  may  be  fixed  in  writing  by  said  company 
or  its  general  agoit  in  the  territory  herein 
mentioned."  The  purpose  there  expressed 
is  to  fix  the  price  to  the  consumer.  It  Is 
true  that  this  was  dropped  from  the  agency 
contracts  of  190^,  and  thereafter,  but  it  is 
yet  potential  as  declaratory  of  the  intent  of 
the  parties  when  they  entered  into  this  ar- 
rangement and  combination.  Public  history 
discloses  that  about  that  time  the  state  of 
Kansas  was  proceeding  against  the  Inter- 
national, and  this  perhaps  induced  the 
change.  By  the  same  contract  the  agent's 
territory  was  limited  so  that  he  could  not 
compete  with  other  agents  selling  the  some 
line,  and,  further,  he  was  obligated  not  to 
sell  the  goods  of  any  other  manufacturer. 
Everything  was  done  that  could  be  done  to 
destroy  competition.  Even  the  little  compe- 
tition between  agents  where  they  made  cuts 
out  of  their  commlBsions  was  provided 
against.  These  things  from  the  parties 
themselves  bespeak  their  construction  of  the 
arrangement  and  combination  made  in  1902. 
These  are  things  that  cannot  be  rubbed  out 
of  this  record  by  the  smooth  talk  of  the 
head  men  or  their  subagents.  They  show 
that  the  whole  transaction  was  done  with 
the  view  of  stifling  competition.  Not  only 
so,  but  they  show  that  it  did  in  fact  impede 
competition. 

One  thing  more  on  the  question  as  to 
what  was  the  Intent  of  these  parties  when 
they  entered  into  this  arrangement  In  the 
voting  trust  agreement  the  trustees  were  em- 
powered to  increase  the  capital  stock  to 
$180,000,000,  without  further  consulting  the 
parties  interested.  The  evident  purpose  of 
that  was  to  enable  them  to  do  Just  what  they 
afterwards  did.  The  D.  M.  Osborne  Com- 
pany and  the  Buckeye  Company  were  not  yet 
in  the  trust    The  former  was  a  strong  corn- 
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pctltor.  In  1003  these  two  and  other  manu- 
facturing companies  -were  bought  and  tal^en 
in  under  the  protecting  wing  of  the  Interna- 
tional. At  the  beginning,  as  above  Indicated, 
the  way  was  prepared.  These  things  point 
unerringly  to  the  conclusion  that  the  action 
of  the  respondent  and  the  other  corporations 
Joining  it  in  the  first  Instance  made  their 
deal  and  arrangement  with  the  view  to  les- 
sen competition.  Not  only  did  they  purchase 
the  corporations  above  indicated,  but  for  two 
years  thereafter  they  run  them  In  their  for- 
mer names,  without  disclosing  their  owner- 
ship. If  this  was  not  to  deceive  the  officers 
of  the  law  and  leave  some  appearance  of 
competition  for  awhile,  why  not?  Viewing 
tills  case  from  any  standpoint,  it  is  clear 
that  the  merger  of  all  these  Interests  in  one 
giant  concern  was  made  for  the  purpose, 
and,  to  use  the  language  of  the  law,  "with 
the  view  to  lessen  •  •  •  full  and  free 
competition,"  all  in  violation  of  our  statutes 
as  they  exist  now,  and  as  they  have  existed 
since  1897.  Nor  Is  there  any  doubt  that  the 
respondent  is,  and  ever  has  been,  a  party  to 
such  unlawful  arrangement 

4.  Nor  do  I  fully  concur  in  the  statement 
that  there  has  been  no  violation  of  the  other 
portion  of  the  statute  which  denounces  ar- 
rangements and  combinations  to  increase  the 
market  price.  I  think  this  arrangement  and 
combination  under  the  facts  of  this  case 
was  made  for  that  purpose.  The  principal 
opinion  states  the  facts  as  to  the  amount  of 
raise  made  by  respondent  in  prices,  and  also 
states  that  there  was  a  raise  In  the  cost  of 
material,  and  labor.  Grant  the  latter  to  be 
true  which  we  must,  for  the  evidence  so 
shows,  yet  there  are  other  facts  in  the  rec- 
ord which  show  this  raise  was  not  demand- 
ed for  that  reason.  The  new  scheme  cut  off 
an  army  of  employ&s  and  great  amount  of 
expenses.  Respondent's  answer,  among  other 
things,  alleges:  "That  the  real  and  only 
purpose  of  said  purchase  of  the  plants  and 
property  by  the  International  Harvester  Com- 
pany of  New  Jersey  was  to  enable  said  com- 
pany to  avoid  the  large  waste  that  had  here- 
tofore resulted  from  the  unbusinesslike  and 
extravagant  methods  which  prevailed  In  the 
sale  of  farm  implements,  tools,  and  machin- 
ery, and  particularly  in  the  harvester  trade, 
and  It  required  many  unnecessary  canvass- 
ers, experts,  and  selling  agents,  and  entailed 
other  large  and  useless  expenditures."  I 
bare  no  doubt  that  these  matters  which  were 
cut  off  rendered  it  unnecessary,  even  with 
the  Increase  of  raw  material  and  labor,  to 
make  this  raise  in  price.  In  my  view  of  the 
case,  it  was  made  because  It  could  be  made 
owing  to  lack  of  real  and  substantial  com- 
petition, and  I  have  no  doubt  in  my  own 
mind  that  had  it  not  been  for  the  activity 
of  Missouri  and  other  state  officials  that 
there  would  have  been  other  raises  ere  this, 
and  all  In  conformity  with  the  Intent  had 
and  entertained  at  the  very  Inclplency  of  this 
unlawful  arrangement  and  combination.  Ag- 


gregations or  large  properties  by  bona  fide 
purchasers  in  the  usual  business  way  do  not 
fall  under  the  ban  of  the  statute,  but,  when 
the  would-be  sellers  have  to  erect  a  straw 
man  for  the  purchaser,  the  credulity  of  the 
court  is  strained  when  we  are  asked  to  brand 
It  as  a  bona  fide  transaction. 

The  respondent  In  this  case  was  a  part 
and  parcel  of  this  gigantic  and  nefarious 
scheme.  For  some  years  It  has  been  the  mere 
sales  agent  of  the  International  Harvester 
Company,  the  New  Jersey  company.  It  was 
licensed  in  this  state  to  sell  its  own  goods, 
but  It  is  now  selling  the  goods  of  another. 
As  such  party  to  an  unlawful  arrangement 
and  combination  It  should  suffer  the  penal- 
ties prescribed  by  our  laws.  I  have  Indicat- 
ed that  we  can  temper  Justice  with  mercy. 
We  have  the  right  to  absolutely  oust  it 
from  the  state,  and.  In  addition,  to  fine  it 
We  can  conditionally  oust  it  from  the  state 
and  fine  it.  I  think  a  conditional  ouster 
should  go,  and  respondent  be  fined  In  the 
sum  of  $50,000  for  Its  long  and  continued  In- 
fraction of  our  laws.  By  conditional  ouster 
I  mean  that  absolute  ouster  should  go,  but 
such  Judgment  of  ouster  be  snsp^ided  uiion 
the  payment  of  the  fine  aforesaid  within  a 
reasonable  time  to  be  fixed  by  the  court  As 
further  conditions  to  the  suspension  of  judg- 
ment of  ouster,  I  would  suggest  that  said  re- 
spondent be  required  to  make  full  and  true 
statement  to  the  proper  state  officer  of  the 
amount  of  its  capital  used  by  It  In  the  trans- 
action of  its  business  in  this  state,  to  the  end 
that  it  may  be  rightfully  and  legally  taxed 
in  this  state;  that  it  sever  its  unlawful  con- 
nection with  the  International  Harvester 
Company  of  New  Jersey,  and  present  satis- 
factory evidence  of  that  fact  to  this  court 
wltbin  such  time  as  may  be  fixed  by  the 
Judgment  of  the  court;  that  hereafter  It 
shall  do  and  commit  no  act  which  will  lessen 
or  tend  to  lessen  competition  In  the  sale  of 
such  articles  of  commodity  as  It  sells  In  this 
state;  that  hereafter  It  shall  do  and  commit  no 
act  which  will  unnecessarily  increase  or  tend 
to  increase  the  price  of  commodities  of  the 
character  sold  by  it;  that  it  shall  do  no  act 
in  further  violation  of  our  statutes  relating 
to  pools,  trusts,  conspiracies,  and  discrimina- 
tions. Our  Judgment  should  further  provide 
that,  if  our  Judgment  of  ouster  be  suspend* 
ed  upon  the  conditions  mentioned,  yet  we 
shall  continue  control  of  the  case,  to  the  end 
that.  If  upon  the  motion  of  the  Attorney  Gen- 
eral it  is  made  to  appear  that  the  conditions 
Imposed  have  been  violated,  then  we  can 
make  such  ouster  absolute. 

In  this  opinion  I  have  not  made  the  facts 
as  full  as  I  would  otherwise  have  done, 
owing  to  the  statement  of  facts  In  the  prin- 
cipal opinion.  These,  however,  express  my 
views  of  the  case  In  my  own  way  and  from 
my  viewpoint  of  the  record. 

WOODSON,  J.,  concurs  In  toto.  LAMM  and 
BROWN,  JJ.,  concur  in  the  Judgment  In  the 
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case  as  made  In  this  opinion.  FERRISS,  J., 
concurs  in  the  Judgment  In  the  case  as  made 
herein,  except  as  to  the  fine.  As  to  the 
fine,  be  does  not  agree  to  this  disposition, 
and  is  opposed  to  a  fine. 

FERRISS,  J.  In  this  case  the  court  is  re- 
quired by  the  statute  to  pronounce  a  judg- 
ment of  condemnation  upon  a  combination 
which  Is  proved  by  the  facts  as  they  appear 
in  this  record  to  hare  been  so  far  beneficial 
to  the  community.  The  record  shows  the 
facts  to  be  as  indicated  in  the  opinion  of  the 
Chief  Justice,  namely,  that  the  price  of  mow- 
ers and  reapers  has  not  been  raised  in  pro- 
portion to  the  increased  cost  of  materials 
and  labor,  and  that  otherwise  incidental  bene- 
fits have  accrued  to  the  consumers,  and,  fur- 
thermore, that  independent  manufacturers 
have  not  suffered  by  reason  of  the  combina- 
tion. Tet  It  must  be  concluded  from  the 
facts  In  evidence  that  this  combination  was 
created  in  order  to  prevent  the  competition 
which  had  up  to  that  time  existed  between 
the  various  corporations  which  were  finally 
merged  in  the  New  Jersey  company,  and 
that  the  combination  did  prevent  such  com- 
petition. It  appears,  further,  that  the  com- 
petition which  existed  between  the  various 
members  of  this  present  combination  was 
extreme  and  ruinous  In  character,  and,  if 
continued,  might  tiave  resulted  in  the  de- 
moralization of  the  trade,  to  the  injury  of 
the  consumers.  The  statute,  however,  is 
plain  in  its  terms,  and  indicates  very  clearly 
that  it  was  the  purpose  of  the  Legislature 
to  forbid  a  license  in  this  state  to  any  for- 
eign corporation  which  should  prove  to  be  a 
member  of  any  combination  organized  to 
lessen  competition,  and  this  without  regard 
to  the  question  whether  the  consumer  would 
be  injuriously  affected.  Such  drastic  law 
was  regarded,  no  doubt,  as  necessary  in  or- 
der to  prevent  evils  which  might  flow  from 
a  combination  Intended  to  prevent  competi- 
tion. 

It  cannot  be  doubted  that  combinations 
may  be  formed  to  create  a  monopoly  to  the 
injury  of  consumers,  and  yet  it  must  be  con- 
ceded that  the  industrial  development  of  the 
conntry  has  indicated  to  the  minds  of  prac- 
tical men  tbat  its  successful  continuation  re- 
quires the  aggregation  of  capital  in  order  to 
cheapen  the  cost  of  production  and  fully  de- 
velop the  possibilities  of  the  particular  in- 
dustry involved.  Economically  it  should  be 
to  the  advantage  of  the  consumer  to  have 
the  cost  of  production  reduced  to  the  lowest 
point  practicable.  The  problem  confronting 
the  legislator  is  how  to  secure  the  benefit 
of  a  lower  cost  of  production  to  the  consum- 
er without  permitting  combinations  of  capi- 
tal which  shall  result  in  oppression.  Of  ne- 
cessity, when  different  manufacturers  in  the 
same  line  of  business  combine  their  capital 
to  create  one  organization  where  several  ex- 
isted before,  competition  between  the  mem- 
bers of  such  organization  must  cease,  but 


such  combination  should  benefit  the  consumer 
by  allowing  blm  to  participate  in  the  profit 
resulting  from  the  lower  cost  of  production. 
If  such  result  Is  obtained,  obviously  there  can 
be  no  objection  to  the  combination  Itself. 
The  objection  is  against  unjust  exactions 
from  the  consumers  In  the  shape  of  profits 
on  fictitious  values,  watered  stocks,  and  enor- 
mous commissions  to  promoters.  In  this  case 
the  promoter  received  more  than  two  mil- 
lions. There  would  be  little  danger  to  the 
country  from  combinations  If  they  were  or- 
ganized and  operated  along  the  lines  of  plain 
a,  b,  c  honesty. 

The  right  of  capital  to  employ  itself  in  the 
way  most  advantageous  to  its  jrassessor  is 
a  natural  and  legal  right,  provided  it  is  not 
exercised  to  the  injury  of  the  people.  In  my 
Judgment  the  present  law  against  pools, 
trusts,  and  combinations  is  ineffective  to  pro- 
tect the  people  against  combinations  of  cap- 
ital. The  courts  may  dismember  an  organiza- 
tion, but  they  will  hardly  attempt  to  confis- 
cate its  property;  so  that,  after  dismember- 
ment, the  ownership  and  control  will  con- 
tinue substantially  as  before.  To  permit 
combinations  to  exist,  and  at  the  same  time 
secure  to  the  people  the  natural  and  legiti- 
mate benefits  of  such  combination,  is  a 
problem  not  yet  solved.  To  forbid,  as  the 
law  In  question  does,  the  existence  of  all 
combinations  that  lessen  competition,  com- 
pels a  halt  in  the  natural  march  of  indus- 
trial development,  and  deprives  the  people  of 
the  benefits  which  should  result  from  Improv- 
ed business  methods.  However,  It  is  the  du- 
ty of  the  court  to  construe  and  enforce  the 
law.  In  obedience  to  this  duty  I  concur  in 
the  opinion  in  this  case,  and  in  the  Judgment 
so  far  as  it  ousts  the  defendant  from  the 
right  to  do  business  in  this  state  so  long  as 
it  Is  a  member  of  the  combination.  I  do  not, 
however,  agree  that  the  company  should  be 
fined,  because  in  my  judgment  such  penalty 
is  not  required  by  the  statute. 

On  Rehearing. 

PER  CURIAM.  [7]  Upon  motion  for  re- 
hearing the  Judgment  heretofore  agreed  up- 
on in  this  cause  is  modified  so  as  to  reduce 
the  fine  imposed  upon  respondent  from  $50,- 

000  to  ^,000,  and  said  Judgment,  as  modi- 
fied, is  approved,  and  respondent's  motion 
for  rehearing  denied. 

GRAVES,  J.  1  do  not  concur  la  the  Judg- 
ment of  the  majority  on  respondent's  mo- 
tion to  modify,  by  which  Judgment  the  flue 
or  penalty  is  reduced  from  $50,000  to  $25,000. 

1  think  the  fine  as  originally  fixed  was  low 
enough,  and  yet  a  dignified  sum  for  the  case. 
I  have  always  been  conservative  in  matters 
of  this  kind.  In  separate  opinion  in  case  of 
State  ex  inf.  v.  Standard  Oil  Co.,  218  Mo., 
loc.  cit.  473,  116  S.  W.  1051,  I  said:  "The 
opinion  calls  for  but  one  judgment  as  to  all 
re^ondeuts,   that  of  ouster.     Ouster  as  to 
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the  Standard  Oil  Company  of  Indiana  and 
the  Republic  Oil  Company  Is  but  slight  pun- 
ishment, for  they  can  continue  in  business 
elsewhere.  In  my  way  of  thinking  these  com- 
panies should  not  only  be  ousted  of  their  li- 
cense to  do  business  in  this  state,  but  that  a 
substantial  fine  should  be  added.  I  also  think 
that  as  to  the  Waters-Fierce  Company  the 
judgment  of  ouster  should  not  go.  As  to  it, 
a  Judgment  of  guUt  should  be  entered,  and  a 
reasonable  fine  fixed.  Even  this  would  be 
harsh  upon  the  minority  stock  ownership  in 
the  corporation,  but  as  the  corporation  has 
violated  the  law  In  our  discretion  we  should 
fix  a  reasonable  punishment.  That  of  ouster, 
called  for  by  the  opinion  of  my  Brother,  is 
more  than  a  reasonable  punishment.  We 
have  full  precedents  in  this  court  In  the  In- 
surance Trust  Case,  as  in  others  decided  by 
this  court  I  therefore  concur  in  the  opinion 
of  my  Brother  as  to  a  general  Judgment  of 
guilty,  but  think  the  punishment  as  to  two 
of  the  respondents  as  indicated  by  the  opin- 
ion is  insufficient,  and  that  of  the  other,  the 
Waters-Pierce  Company,  is  excessive.  And, 
when  I  suggest  that  the  punishment  of  the 
two  is  not  sufficient,  I  do  not  mean  to  say 
that  courts  should  become  crazed  upon  any 
subject  or  against  any  Interest,  but  should 
be  governed  by  that  calm  Judicial  Judgment 
that  has  always  characterized  the  decree  of 
unbiased  Judicial  tribunals.  Popular  craaes 
have  no  place  in  the  judicial  opinion.  With 
these  views  firmly  fixed,  I  feel  that  I  should 
insist  upon  a  modification  of  the  Judgment 
indicated  by  the  opinion  to  the  extent  here- 
in stated.    Otherwise  I  concur." 

From  that  conservation  there  expressed  I 
do  not  desire  to  depart  in  this  case,  although 
such  conservation  was  liable  to  be  shocked 
by  the  $1,000,000  fine  urged  by  part  of  the 
court  in  the  Standard  Oil  Case.  In  case  of 
State  ex  inf.  v.  Delmar  Jockey  Club,  200  Mo. 
34,  92  S.  W.  185,  98  S.  W.  539,  no  fine  was 
infilcted  by  a  majority  of  the  court,  but  It 
must  be  recollected  that  in  that  case  an  ab- 
solute ouster  was  fixed  as  a  punishment.  In 
the  Standard  Oil  Case,  supra,  we  recognize 
the  right  of  the  court  to  fix  a  flue  in  addi- 
tion to  an  absolute  ouster,  for,  in  that  case, 
we  granted  an  absolute  ouster  as  to  two  of 
the  respondents,  and  in  addition  required 
eacB  of  them  to  pay  a  fine  of  $50,000.  As 
to  the  third  respondent,  the  Waters-Pierce 
Oil  Company,  we  granted  a  conditional  oust- 
er as  in  this  case,  and  flxed  a  fine  of  $50,000. 
The  evidence  in  the  Standard  Oil  Case  shows 
that  the  Standard  Oil  Company  proper  had 
acquired  a  bare  majority  of  the  stock  in  the 
Waters-Pierce  Oil  Company,  and  had  gained 
control  over  the  company  by  reason  thereof. 
Mr.  Pierce,  the  leader  of  the  minority  stock, 
had  fought  against  the  violation  of  the  law. 
So  strong  was  his  opposition  to  the  course 
of  conduct  which  violated  our  laws  that  he 
was  deposed  as  the  head  of  the  corporation 
which  be  organized  and  which  bore  bis  name. 
This  was  a  matter  of  consideration  In  fixing 


the  fine  in  that  case,  becanse  anch  fine  bad 
to  be  borne  by  the  minority  stockholders  ss 
well  as  by  the  majority  stockholders^  These 
minority  stockholders  had  opposed  the  vio- 
lation of  law,  although  their  corporation 
through  the  majority  holding  had  violated 
the  law. 

We  have  nothing  like  this  In  the  case  at 
bar.  In  the  case  at  bar  not  a  finger  was 
raised  against  the  open  and  flagrant  viola- 
tion of  our  law.  The  respondent  was  licens- 
ed to  do  business  in  this  state.  It  was  In 
this  state  in  open  competition  with  other 
harvesting  companies.  Its  stock  was  sold  to 
J.  P.  Morgan  &  Go.  and  for  a  short  time  It 
continued  as  before  In  this  state.  Shortly, 
however,  respondent,  in  utter  disregard  t« 
our  laws,  entered  into  the  arrangement  by 
which  competition  in  farm  machinery  became 
a  thing  of  the  past  From  that  time  (1902) 
to  this  it  has  openly  and  notoriously  violated 
our  laws  by  maintaining  the  original  unlaw- 
ful arrangement.  For  nine  years  it  has  been 
permitted  to  pilfer  the  pockets  of  the  agri- 
culturalists of  this  state,  and  now  it  is  said 
that  a  fine  of  $50,000  is  too  much.  It  is  now 
said  that  $25,000  is  sufficient  We  do  not  feel 
that  the  matter  should  pass  without  notice, 
and  hence  this  opinion. 

Now,  is  this  continuous  violation  of  law 
all  thafr  should  be  considered?  Respondent, 
as  the  Milwaukee  Harvester  Gompany,  had  a 
capital  stock  of  $750,000.  When  the  Morgan 
crowd  got  hold  of  It,  this  stock  was  raised 
to  $3,000,000.  rrnder  the  law  it  has  paid 
taxes  in  Missouri  only  on  a  basis  of  the  pro- 
portional part  of  that  stock  used  in  Missouri. 
During  all  this  time,  under  the  evidence,  it 
was  really  the  agent  of  the  International 
Harvester  Company,  the  New  Jersey  corpora- 
tion. The  latter  was  a  $120,000,000  concern. 
Had  this  latter  company  undertaken  to  do 
business  in  this  state,  it  would  have  been 
compelled  to  pay  taxes  on  the  proportionate 
part  of  $120,000,000  which' was  used  in  Mis- 
souri, instead  of  the  proportionate  part  of 
$3,000,000.  The  whole  thing  was  a  cunning 
device  to  enable  the  big  corporation  to  do 
business  in  Missouri  by  the  payment  of  about 
one-fortieth  of  the  taxes  which  it  otherwise 
would  have  been  compelled  to  pay.  In  other 
words,  the  state  has  lost  taxes  in  the  same 
proportion  as  the  $3,000,000,  the  capital  stock 
of  the  one  concern,  is  to  $120,000,000,  the 
capital  stock  of  the  real  party  In  Interest 
To  this  scheme  and  device  the  respondent  In 
this  case  was  a  party.  This  scheme  and  de- 
vice was  executed  by  the  respondent  under 
its  license  in  Missouri.  Through  the  act  of 
respondent  the  state  has  lost  in  taxes  more 
than  the  fine  flxed,  to  leave  out  of  considera- 
tion entirely  the  flagrant  violation  of  our 
laws  and  the  filched  pocketbooks  of  purchas- 
ers of  reapers,  mowers,  and  binders. 

Nor  do  we  concur  In  any  velvet-like  lan- 
guage used  by  respondent's  counsel  In  the 
brief  which  would  make  this  respondent  and 
its  co-conspirators  appear  as  angels  of  merry 
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to  the  buying  public  of  Missouri.  Its  sole 
purpose  was  to  stifle  rompetltlon  and  ruin 
prices.  Prices  were  lowered  In  1903,  after 
the  combine.  See  record  of  evidence,  pages 
413-429,  and  468.  That  this  was  to  further 
drive  out  competitors,  there  can  be  no  ques- 
tion. That  it  turned  out  as  the  parties 
thought  It  would  is  evidenced  by  the  fact 
that  in  that  year  the  combine  was  able  to 
take  over  the  D.  M.  Osborne  Company,  a 
strong  comi>etitor,  as  well  as  other  smaller 
concerns.  Later  prices  were  raised,  and  but 
for  vigorous  prosecution  would  no  doubt  have 
been  repeatedly  raised  by  slight  and  gradual 
advances.  To  all  of  those  acts  the  respond- 
ent at  bar  was  an  active  party.  DUTerent 
was  the  acts  of  Pierce  and  his  parties  in  the 
Standard  Oil  Case.  There  we  had  some- 
thing upon  which  to  Base  the  merciful  ac- 
tion of  the  court,  but  here  we  have  not. 

To  conclude,  the  respondent  in  this  case 
has  (1)  openly  violated  our  laws,  whilst  dom- 
iciled in  this  state,  by  entering  into  an  ar- 
'rangement  to  thwart  competition;  (2)  de- 
frauded the  state  of  taxes  to  which  it  was 
entitled;  (3)  has  ^;>artlclpated  in  lowering 
prices  and  driving  other  competitors  from  the 
field;  (4)  has  for  nine  years  maintained  an 
unlawful  arrangement  to  decrease  competi- 
tion tn  this  state  contrary  to  our  laws;  and 
(5)  has  by  its  conduct  been  able  to  filch  the 
purses  of  our  agriculturists.  If  the  original 
Judgment  of  a  fine  of  $50,000  is  not  exceed- 
ingly reasonable,  then  my  ccuiservatlBm  has 
indeed  been  warped. 

For  these  reasons,  I  dissent  from  the  Judg- 
ment of  the  majority  In  reducing  the  tine  In 
this  case. 

WOODSON,  3^  concurs  in  these  views. 


DELO  V.  OLD  DOMINION  MINING  CO. 

(Springfield  Ckturt  of  Appeals.    Missouri.    Dec. 
4,  1911.) 

1.  Masteb  and  Sebvant  (§  217*)— Ihjtjbim 
TO  Sebvant— Assumption  of  Risk. 

A  servant  never  assumes  the  rislE  of  the 
master's  negligence,  but  only  the  risks  incident 
to  the  employment,  so  that  though  a  servant, 
injured  by  a  defective  instrument,  knew  of  the 
defect  l>efore  the  accident  and  continued  to 
use  it.  his  right  to  recover  for  such  injury 
must  be  determined  under  the  mles  applica- 
ble to  contributory  ne^igence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  574-600;  Dec.  Dig.  t 
217.*] 

2.  Masteb  and  Sebvant  (§  289*)— Injubies 
TO  Sebvant— Contbibutobt  Negligence- 
Question  FOB  JUBT, 

Where  a  servant  merely  has  knowledge 
of  the  fact  that  an  instrument  with  which  he 
is  working  ia  defective,  his  continuing  to  work 
therewith  is  not  contributory  negligence  as  a 
matter  of  law,  unless  the  danger  therefrom  is 
so  obvious  that  there  can  be  no  opinion  other 


than  that  to  continue  to  woi^  would  be  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  1089-1132;   Dec.  Dig.  { 

8.  Mabteb  and  Sebvant  (S  289*)— Injubies 
TO  Sebvant— Contbibutobt  Negligence. 
In  an  action  for  injuries  to  a  servant 
from  a  defective  driil,  evidence  held  properly 
submitted  to  the  jury  on  the  question  of  his 
contributory  negligence  in  continuing  to  use 
the  drill  after  knowledge  of  one  of  the  defects 
therein. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |g  1089-1132 ;  Dec.  Dig.  { 
289.*] 

4.  Masteb  and   Sebvant  (g  291*)— Injubiks 
TO  Sebvant— Instbdctions— Negligence. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  petition  charges  expressly  that  the 
injury  was  caused  by  a  defective  clamp,  and 
no  other  negligence  of  the  master  was  alleged 
or  proven,  an  instruction  which  does  not  hm- 
it  the  issue  to  the  negligence  of  the  master  in 
furnishing  a  machine  with  a  defective  clamp, 
but  permits  the  jurors  to  base  their  verdict 
on  any  theory  of  negligence  which  they  could 
construct  or  evolve,  is  improper. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  291.*] 

5.  Masteb  and  Sebvant  (|  291*)— Injdbt  to 
Sebvant— Action— Instbuotions. 

An  instruction  in  an  action  for  Injuries 
to  a  servant  which  does  not  attempt  to  tell 
the  jury  what  acts  of  the  defendant  they  might 
consider  in  determining  the  question  of  neg- 
ligence, but  submits  the  whole  question  of  law 
and  fact  to  the  jury,  is  improper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  291.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
David  E.  Blair,  Judge. 

Action  by  B.  E.  Delo  against  the  Old  Do- 
minion Mining  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Fred.  L.  Williams,  for  appellant  Thomp- 
son &  Thompson,  for  respondent 

GRAY,  J.  Appeal  from  a  Judgment  of 
$200  in  favor  of  plaintiff  In  an  action  for 
personal  injuries.  The  appellant  was  engag- 
ed in  mining  in  Jasper  county,  and  plaintiff 
was  in  its  employ  as  a  drill  or  machine  man. 
The  drill  weighed  about  310  pounds,  and  was 
a  machine  used  for  the  purpose  of  drilling 
holes  Into  which  powder  was  placed  and  dis- 
charged for  the  purpose  of  breaking  dirt  so 
It  could  be  hoisted  to  the  surface,  and  the 
ore  therein  extracted  and  prepared  for  mar- 
liet  The  power  used  in  running  the  machine 
was  compressed  air,  of  about  100  pounds 
pressure,  and  the  drill  made  about  118  strokes 
per  minute,  and  each  stroke  gave  a  blow  of 
about  325  pounds.  The  drilling  machine  was 
set  in  place  and  held  while  operated  by  a 
column  or  arm — the  machine  being  fastened 
to  the  arm  by  means  of  a  clamp.  When  one 
hole  was  finished  and  It  was  desired  to  drill 
another,  the  clamp  by  which  the  drill  was 
held  on  the  arm  or  column  was  loosened. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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and  tbe  drill  mored  to  tbe  proper  place,  and 
then  again  fastened  to  the  colnmn  or  arm 
by  the  clamp.  Tbe  clamp  was  held  on  the 
column  or  arm  by  a  bolt  and  nut,  and  to  re- 
lease   tbe   clamp   the   nut   was   nnscrewed. 

Plaintiff  had  been  in  the  employ  of  the  de- 
fendant prior  to  the  accident,  but  had  not 
been  working  for  a  week,  and  when  he  re- 
turned to  resume  his  duties,  he  discovered 
that  the  clamp  on  his  machine  was  defec- 
tiTe,  and  that  it  bad  a  piece  about  three 
inches  long  broken  out  of  it  He  worked 
with  the  machine  without  complaint  for  two 
days,  when  the  clamp  broke,  and  on  account 
thereof  the  machine  dropped  on  him  and  in- 
jured him. 

As  to  his  Icnowledge  of  the  defect  and  the 
dangers  Incident  thereto,  we  quote  his  testi- 
mony as  follows:  "I  am  an  experienced  drill 
man.  I  know  all  about  a  drill.  I  knew  the 
weight  at  tbe  time.  I  luew  the  number  of 
vibrations  it  made.  I  knew  as  much  about 
it  as  tbe  foreman  or  superintendent  would 
know.  I  have  taken  drills  apart  I  knew 
the  weight  that  comes  on  the  various  parts 
of  the  drill.  I  know  how  to  repair  them.  I 
am  a  pretty  good  judge  whether  they  are 
safe  or  unsafe.  I  came  back  to  go  to  work 
there  on  or  about  the  22d  of  September,  aft- 
er I  bad  a  lay-off  of  a  week.  I  observed  a 
clamp  was  broken  off  tbe  day  I  came  back. 
There  was  a  piece  broken  out,  I  could  see 
it  I  knew  the  danger  that  would  come  from 
it.  I  knew  it  was  a  dangerous  proposition 
to  work.  My  experience  as  a  drill  man  had 
taught  me  the  danger.  The  ordinary  man  of 
any  experience  could  have  seen  it  I  knew 
as  much  about  that  as  tbe  superintendent 
and  ground  boss.  I  never  talked  to  the 
superintendent  So  far  as  I  luiew  they  knew 
nothing  about  it;  that  is,  up  to  that  time, 
I  seen  this  clamp  was  broken,  and  I  thought 
by  being  careful  I  could  run  it  a  few  days. 
I  didn't  tblnki  it  was  so  awful  dangerous 
but  what  I  could  run  it  a  few  days  more." 

The  evidence  showed  that  after  tbe  ac- 
cident, tbe  clamp  was  examined,  and  it  was 
ascertained  that  in  addition  to  tbe  break 
there  was  an  old  crack  in  it  that  plaintiff 
had  no  knowledge  of  prior  to  his  injury. 
Tbe  defendant  offered  no  testimony,  and 
tbe  first  question  is:  Did  plaintiff  make  a 
prima  facie  case  which  entitled  him  to  have 
bis  cause  submitted  to  tbe  Jury?  Appellant 
says:  "The  evidence  shows  and  plaintiff 
admitted  that  be  knew  of  the  defect  which 
caused  the  injury,  and  also  Icnew  all  of  tbe 
danger  Incident  to  working  with  such  de- 
fective clamp  for  two  days  prior  to  tbe  In- 
jury. When  not  only  tbe  defect  but  the  dan- 
gers incident  to  the  use  of  the  defective 
iiiachinery  are  known  to  an  experienced  man, 
and  be  continues  to  work  therewith  and  is 
injured,  be  cannot  recover,"  and  cites  a  long 
list  of  decisions  of  tbe  Supreme  Court  of 
this  state  sustaining  his  position. 

It  will  not  be  necessary  to  review  all  these 
cases,  but  it  may  be  said  they  sustain  the 


doctrine  announced  in  Price  r.  Railroad.  77 

Mo.  508,  as  follows:  "A  servant  who  takes 
employment  knowing  as  well  as  tbe  employ- 
er tbe  risk,  or  continues  in  that  service  after 
he  acquires  that  knowledge,  has  no  claim  for 
damages  against  tbe  employer  for  an  injury 
be  may  sustain  resulting  from  tbe  risk  be 
bas  taken.  If  tbe  risk  is  sncb  as  to  be  per- 
fectly obvious  to  tbe  sense  of  any  man, 
whether  servant  or  master,  then  tbe  servant 
assumes  tbe  risk." 

Tbe  respondent  says:  "An  employe  may 
know  of  defects  of  machinery  furnished  him 
to  use,  and  may  know  said  machinery  is 
not  reasonably  safe  and  is  dangerous  to  use, 
but  if  tbe  same  does  not  threaten  immediate 
injury,  and  if  it  is  not  so  glaringly  danger- 
ous that  a  person  of  ordinary  prudence 
would  not  refuse  to  work  with  it  in  case  of 
Injury,  tbe  master  is  liable" — and  cites  a  long 
list  of  decisions  of  the  Supreme  Court  sus- 
taining his  proposition. 

[1]  There  Is  no  question  but  what  for  a 
long  time  the  Supreme  Court  recognized  tbe 
doctrine  that  if  tbe  servant  had  knowledge 
that  the  master  had  been  guilty  of  negli- 
gence, and  had  furnished  lilm  an  instrument 
that  was  not  reasonably  safe,  yet  if  the  serv- 
ant with  this  Imowledge,  continued  to  use  tbe 
instrument  without  objection,  and  without 
any  assurance  on  tbe  part  of  the  master  that 
it  was  safe,  he  assumed  tbe  risk.  But  of  late 
years,  the  court  has  adopted  tbe  rule  that  tbe 
servant  never  assumes  the  risk  of  tbe  mas- 
ter's negligence,  and  assumes  only  tbe  risks 
Incident  to  the  employment  Curtis  v.  Mc- 
Nalr,  173  Mo.  270,  73  S.  W.  167;  Cole  v. 
Transit  Co.,  183  Mo.  81,  81  S.  W.  1138;  Jewell 
T.  Kansas  City  Bolt  &  Nut  Co.,  231  Mo.  170, 
182  S.  W.  703.  And  now  the  right  of  a  serv- 
ant to  recover,  notwithstanding  he  knew  of 
the  defect  in  tbe  Instrument  and  continued 
to  use  it,  is  to  be  determined  under  the  rules 
applicable  to  contributory  negligence.  Au- 
thorities above  cited,  and  Garaci  v.  Construc- 
tion Co.,  124  Mo.  App.  709,  102  S.  W.  694,  and 
cases  there  cited. 

[2]  In  Jewell  v.  Kansas  City  Bolt  &  Nut 
Co.,  supra,  decided  December  23,  1910,  the 
Supreme  Court  expressly  affirms  tbe  rule 
laid  down  in  Brands  v.  St.  Louis  Car  Co.,  213 
Mo.  707,  112  S.  W.  511,  18  L.  R.  A.  (N.  S.) 
701,  and  George  v.  Railroad,  225  Mo.  412,  125 
S.  W.  210,  and  holds  that  mere  knowledge 
of  the  danger  in  working  with  a  defective  In- 
strumentality will  not  defeat  the  action  un- 
less the  danger  was  so  glaring  as  to  threaten 
immediate  injury.  And  whether  it  was  so  Is 
a  question  of  fact  to  be  determined  by  tbe 
Jury. 

In  Bnrkard  v.  Rope  Co.,  217  Mo.,  loc. 
cit  481,  117  S.  W.  40,  tbe  rule  is  clearly  an- 
nounced as  follows:  "The  servant's  knowl- 
edge of  its  unsafe  condition  may  be  shown 
in  evidence,  but  such  knowledge  precludes 
a  recovery  only  where  tbe  danger  is  so  ob- 
vious that  a  man  of  ordinary  prudence 
would,  imder  the  circumstances^  refuse  to  do 
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bis  master'a  bidding;  and  tb«  qnestlon  of 
wbetber  tbe  danger  was  so  obvious  and  im- 
minent as  to  m^e  It  contributory  negli- 
gence for  tbe  servant  to  continue  In  bis 
master's  service  is  a  question  for  tbe  Jury." 
We  do  not  mean  to  say  tbat  tbe  Supreme 
Court  now  bolds  ttiat  tbia  is  a  question  for 
tbe  jury  in  every  case,  and  we  do  not  find 
tbat  tbe  case  of  Campbell  ▼.  Railroad,  175 
Mo.  161,  75  S.  W.  86,  has  ever  been  over- 
ruled. In  tbat  case  tbe  court  recognized 
tbe  doctrine  tbat  wbere  tbe  evidence  is  such 
tbat  tbere  can  reasonably?  be  no  two  opin- 
ions on  tbe  subject,  tben  tbe  court  migbt, 
or  sbould  declare,  as  a  matter  of  law,  tbat 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

[3]  In  tbls  case,  bowever,  tbe  evidence 
shows  tbat  plaintiff's  work  was  below  tbe 
surface  wbere  a  light  was  necessary,  and 
that  it  was  not  his  duty  to  carefully  inspect 
the  drill  or  any  of  its  parts.  His  evidence 
tends  to  prove  that  be  did  not  know  of  tbe 
crack  in  tbe  damp,  and  tbat  tbe  same  could 
not  be  discovered  until  tbe  machine  bad  l>een 
taken  apart  and  examined,  and  it  cannot 
be  said  tbat  if  nothing  had  been  tbe  matter 
with  tbe  drill  except  tbe  broken  piece,  of 
which  plaintiff  had  knowledge,  tbat  it  would 
bave  broken,  and  therefore  we  cannot  say 
that  plaintiff  did  not  bave  tbe  right  to  be- 
lieve tbat  be  could  in  safety  use  tbe  same 
for  a  few  days. 

At  tbe  request  of  plaintiff  tbe  court  gave 
tbe  following  instruction:  "If  you  sbould 
find  tbat  tbe  injuries  occurred  by  reason  of 
any  negligence  on  tbe  part  of  tbe  defendant, 
tben  tbe  plaintiff  is  entitled  to  Recover,  unless 
It  affirmatively  appears  by  a  preponderance 
of  evidence  on  tbat  point  tbat  tbe  plaintiff 
was  guilty  bimself  of  negligence  which  con- 
tributed to  the  Injuries  in  question.  The 
question  of  contributory  negligence  of  plain- 
tiff is  a  matter  of  defense,  which  must  t>e 
affirmatively  establlsbed  by  a  fair  prepon- 
derance of  evidence.  If,  on  this  question  of 
contributory  negligence  you  shall  find  tbat 
tbe  evidence  was  equally  balanced,  tben  up- 
on tbat  question  you  would  bave  to  find  in 
favor  of  tbe  plaintiff." 

[4]  Tbls  instruction  is  clearly  erroneous. 
Tbe  petition  expressly  charged  that  the  in- 
Jury  was  caused  by  the  defective  clamp  and 
no  other  negligent  act  was  alleged  or  proven. 
Tbe  instruction.  Instead  of  limiting  tbe  issue 
to  tbe  act  of  negligence  alleged  and  support- 
ed by  the  evidence,  permitted  the  Jurors  to 
base  tbelr  verdict  on  any  theory  of  negli- 
gence wbicb  they  could  construct  or  evolve 
out  of  tbelr  own  minds. 

[6]  In  addition  to  tbls  fault,  the  instruc- 
tion does  not  attempt  to  tell  tbe  jury  what 
acts  of  the  defendant  they  might  consider 
in  determining  the  question  of  negligence, 
but  submits  tbe  whole  question  of  law  and 


fact  to  tbe  jury.  Similar  Instmctloiu  have 
been  condemned  in  tbe  following  cases:  Cas- 
ey V.  Bridge  Co.,  114  Mo.  App.,  loc.  dt  65, 
89  S.  W.  330;  Magrane  v.  Railroad,  183  Mo. 
119,  81  S.  W.  1168;  Schaaf  v.  St  Louis  Bas- 
ket &  Box  Co.,  151  Mo.  App.  35,  131  S.  W. 
936;  Aston  v.  Transit  Co.,  105  Mo.  App. 
loc  dt  231,  79  S.  W.  999;  Schroeder  v. 
Transit  Co.,  Ill  Mo.  App.  67,  86  S.  W.  968; 
Mulderig  v.  Railroad,  116  Mo.  App.  665,  94 
S.  W.  801;  Chltty  v.  Railroad,  148  Mo.  75, 
49  S.  W.  868;  Senate  v.  RaUroad,  41  Mo. 
App.  295;  Yarnall  v.  Railroad,  75  Mo.  loc. 
dt  583;  Sommers  v.  Transit  Co.,  108  Mo. 
App.  319,  83  S.  W.  268. 

In  Schaaf  v.  Basket  Co.,  supra.  Judge  Cox 
said:  "While  a  party  may  use  general  terms 
in  a  petition  charging  negligence,  and  such 
petition  may  be  held  good  after  verdict,  yet 
in  preparing  instructions  to  the  Jury  tbey 
sbould  be  specific.  Tbe  Jury  should  not  be 
left  to  base  a  verdict  upon  any  theory  of 
negligence  which  tbey  could  construct  or 
evolve  out  of  tbelr  own  minds." 

In  Schroeder  v.  Transit  Co.,  supra.  Judge 
Bland  said:  "The  petition  averred  ten  spe- 
dflc  acts  of  negligence.  Tbe  instruction  was 
not  confined  to  any  one  or  all  of  tbe  acts  al- 
leged, but  stepped  outside  tbe  allegations  of 
tbe  petition  and  allowed  the  jury  to  find  for 
plalntiif,  if  tbey  found  from  the  evidence 
tbat  defendant  was  negligent  in  any  matter 
whatever.   Tbls  was  palpable  error." 

In  Casey  v.  Bridge  Co.,  supra,  Johnson, 
J.,  said:  "In  submitting  tbe  issue  of  negli- 
gence to  the  jury,  without  in  any  manner  in- 
structing them  as  to  what  facts,  if  found, 
would  constitute  negligence,  tbe  court  left  it 
to  them  to  determine  the  law  as  well  as  the 
fact    Tbls  was  reversible  error." 

For  tbe  error  in  this  instruction,  the  Judg- 
ment is  reversed  and  tbe  cause  remanded. 
All  concur. 


COLE  V.  JONES  et  al. 

(Kansas  Citv   Court  of  Appeals.     Missouri. 

Nov.  20,  1911.    Rehearing  Denied 

Dec.  14,  1911.) 

1.  Masttbb  and  Servant  (S  130*)— Injubies 
TO  Sebvant— Duty  or  Masteb. 

An  employer  has  the  right  to  conduct  his 
business  in  the  manner  be  wishes,  so  long  as 
he  does  not  deceive  or  mislead  his  servant  as 
to  conditlonB. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §!  264,  266,  276;  Dec. 
Dig.  i  i30.»] 

2.  Masteb  and  Sebvant  ({  226*)— Injubies 
TO  Sebvant  — Duty  ot  Masteb  —  Assump- 
tion OF  Risk. 

An  employer  cannot  relieve  himself  of  the 
results  of  negligence ;  and  the  servant  never 
assumes  the  risk  of  sudi  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sf  659-667;  Dec.  Dig.  ( 
226.»] 
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(Mb. 


3.  Nkguoiwcb  (S  !•)— Exibtbmot  ov  Dutt. 

Negligence  is  a  relative  temi,  and  implies 
the  neglect  of  some  duty. 

[EM.  Note. — Foi  other  cases,  see  Negligence, 
Cent  Dig.  i!  1 ;    Dec.  Dig.  §  1* 

For  other  definitions,  see  Words  and  Phras- 
es, Tol.  6,  pp.  4743-1763;  TOl.  8,  pp.  7729- 
7731.] 

4.  Mastbb  and   Servant  (§  217*)— Injijbies 
TO  Servant— Assumption  of  Risk. 

Where  a  servant  was  in  charge  of  the 
premises  where  he  was  hurt,  by  falling  through 
a  trapdoor,  and  there  was  no  defect  in  the 
door,  its  attachments,  or  operation,  he  .as- 
sumed the  ordinary  risk  of  falling  intd  the 
cellar  by  the  negligence  of  himself  or  a  fellow 
servant,  or  both,  and  cannot  recover  therefor 
from  the  master. 

tEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  574-600;  Dec  Dig.  { 
217.*] 

Appeal  from  Circuit  Court,  Bucbanan 
County;    W.  D.  Rusk,  Judge. 

Action  by  William  Cole  against  Wake 
Jonee  and  others.  From  a  Judgment  tor 
plaintiff,  defendants  appeal.     Reversed. 

Duncan  A  Utz,  for  appellants.  Frank  B. 
Fulkerson,  Joshua  A.  Graham,  and  Hugb  O. 
Smith,  for  respondent 

ELLISON,  J.  Defendants  were  the  pro- 
prietors of  a  saloon  and  lunch  counter  in  St 
Joseph,  and  plaintiff,  who  was  their  employe, 
was  injured  by  falling  through  an  open  door 
In  the  floor  to  the  cellar  below.  He  brought 
this  action  for  damages,  and  recovered  in 
the  trial  court 

It  appears  that  there  was  a  bar  on  the 
north  side  of  the  room  and  a  lunch  counter 
on  the  south  side,  and  that  the  counter  was 
between  5  and  6  feet  from  the  south  wall, 
where  were  a  stove,  a  water  cooler,  some 
cooking  utensils,  shelves,  and  a  sink,  stretch- 
ed as  narrowly  as  may  be  along  the  wall. 
Between  these  and  the  counter  was  the  trap- 
door In  the  floor,  about  3%  feet  wide  by  0 
feet  long,  and  when  open  It  stood  straight 
against  the  stove,  next  to  the  wall.  The 
house — at  least  the  lunch  counter  part — was 
open  for  business  all  night;  and  there  were 
two  sets  of  men,  two  in  each,  who  attended 
the  counter,  one  in  the  daytime  and  one  at 
night  Plaintiff  and  one  Mains  were  the  night 
men.  Plaintiff  was  the  cook,  and  also  did 
other  general  work  in  such  a  place.  Mains,  as 
best  we  can  make  out  of  the  evidoice,  was  his 
helper,  though  plaintiff  denied  being  a  boss. 
Hot  and  cold  lunches  were  served,  and  a 
part  of  the  supplies  for  these  was  kept  in 
the  cellar.  It  was  the  duty  of  the  day  men 
to  bring  up  and  peel  two  cans  of  potatoes 
for  the  use  of  the  night  men,  and  it  was  the 
duty  of  the  latter  to  do  the  same  thing  for 
the  day  men.  Some  time  after  1  o'clock  at 
night,  in  January,  1910,  when  the  lunch  cus- 
tom was  quiet,  plaintiff  and  Mains  were 
peeling  potatoes,  and  it  was  found  necessary 
to  bring  more  up  from  the  cellar.  At  about 
that  time,  some  one  came  in  and  called  for 


a  hot  flsh  sandwich,  and  idalntlff  proceeded 
to  wait  upon  him.  As  he  turned  from  the 
counter,  to  the  stove  to  warm  the  flsh,  the 
trapdoor  was  open,  and  he  stepped  In  and 
fell  to  the  cellar  floor.  Just  what  plaintiff 
and  Mains  were  doing  at  the  moment  when 
the  customer  came  in  is  not  clear.  About  a 
great  deal  of  detail,  of  which  plaintiff  should 
have  been  positive,  he  seems  uncertain.  But, 
in  the  view  we  take  of  the  case,  this  is  not 
of  great  Importance.  It  may  be  stated  as 
certain  that  the  trapdoor  was  not  open  when 
plaintiff  turned  his  back  and  approached  the 
customer.  AU  agree  that,  if  open,  it  would 
stand  straight  against  the  stove,  and  had  to 
be  held  up  to  prevent  falling  shut  It  seems 
to  us  manifest  that^  after  plaintiff  had  be- 
gun to  wait  on  the  customer.  Mains  had 
raised  the  door  to  go  after  more  potatoes. 
He  says  he  had  a  lamp  in  one  hand,  and  was 
■holding  the  door  with  the  other.  There  is 
no  doubt  but  that  If  there  was  any  negligoice 
it  was  that  of  Mains.  He  testified,  how- 
ever, that  when  he  raised  the  door  he  warned 
plaintiff.  But,  conceding  he  was  negligent, 
it  would  be  the  negligence  of  a  fellow  serv> 
ant,  for  which  defendants  would  not  be  lia- 
ble. 

[1-3]  So  in  this  state  of  facts  plaintiff 
bases  his  case  alone  on  the  negligence  of  de- 
fendants, as  masters,  in  failing  to  furnish 
him  a  reasonably  safe  place  in  which  to 
work.  There  is  no  pretense  that  there  was 
any  defect  in  the  door,  or  its  attachments, 
or  its  operation.  Defendants  had  a  right  to 
conduct  their  business  in  the  manner  they 
wished,  so  long  as  they  did  not  deceive  or 
mislead  their  •servants.  It  is  true  they  can- 
not relieve  themselves  of  negligence,  and 
that  the  servant  nev^  assumes  the  risk  of 
such  negligence.  But  negligence  Is  a  rela- 
tive term.  Coin  v.  Lounge  Co.,  222  Mo.  488, 
507,  121  S.  W.  1,  25  L  R.  A.  (N.  S.)  1179. 
It  Implies  a  neglect  of  some  duty. 

[4]  In  this  case  plaintiff  was  in  charge  of 
the  part  of  the  premises  where  he  was  hurt ; 
that  Is  to  say,  he  was  in  immediate  charge 
of  it,  and  be  and  his  coemployS  operated  it 
He  had  been  engaged  at  It  for  "a  long  time." 
It  was  the  same  the  night  he  was  hurt  as 
it  was  the  day  he  began.  He  knew  what 
it  was,  and  was  in  daily  operation.  He  had 
as  complete  control,  and  was  in  as  imdls- 
turbed  operation  of  the  place,  as  the  ordinary 
domestic  cook  In  a  household  kitchen,  and 
lias  no  more  right  to  complain  of  this  acci- 
dent than  such  a  person  would  for  a  mishap 
in  the  kitchen,  occasioned  by  a  place  or  arti- 
cle over  wMch  he  or  she  had  control,  and  of 
which  they  were  in  daily  use.  It  waa  th« 
ordinary  risk  incident  to  the  business  at  that 
place  that  plaintiff  took  of  falling  into  the 
cellar  by  the  negligence  of  himself  or  his 
fellow  servant,  or  both.  He  assumed  that 
risk.  Coin  v.  Lounge  Co.,  222  Mo.  488,  512. 
121  S.  W.  1,  26  L.  R.  A.  (N.  S.)  1170 ;  Steln- 
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bauser  r.  Spraul,  127  Mo.  641,  28  S.  W.  020, 
30  S.  W.  102,  27  L.  R.  A.  441 ;  MarshaU  v. 
Hay  Press  Co.,  69  Mo.  App.  266. 

Defendants'  demurrer  to  the  evidence 
shonld  have  been  sustained,  and  the  judg- 
ment will  be  reversed.    All  concur. 


STEPHENSON  v.  JOPLIN  STATE  BANK. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

4,  1911.) 

1.  JtTSTICXB   of  THI   PSAOB    ({    174*)— Pl.KA.D> 
IN08. 

Where  defendant,  in  BUiq>ort  of  his  coun- 
terclaim in  a  justice's  court,  filed  a  written 
statement,  specifying  the  amount  of  the  set-off, 
and  that  the  indebtedness  was  upon  a  note,  be 
was  entitled  to  amend  in  the  circuit  court  by 
filing  the  note  on  which  his  counterclaim  was 
based;  Rev.  St.  1909,  $  7412,  providing  that 
no  formal  pleadings  by  either  party  shall  be  re- 
quired in  a  pufitice's  court,  but  that  plaintiff 
shall  file  the  instrument  sued  on,  and  defendant 
shall  before  trial  file  the  instrument,  or  a  state- 
ment of  his  counterclaim ;  and  section  7413 
providing  tliat  when  suit  ie  found  upon  any 
writing  purporting  to  have  been  executed  by  de- 
fendant it  shall  be  filed,  and  no  other  pleading 
shall  be  required,  but  no  suit  shall  be  dismiss- 
ed for  want  of  a  statement  of  a  cause  of  action, 
if  plaintiff  filed  the  instrument  sued  on  before 
trial  commences. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §|  666-«93;  Dec.  Dig.  i 
174.*] 

2.  Appeal  and  Ekbob  ({  1011»>— Findino— 
conctlusivknesb. 

A  finding  on  confiicting  evidence  is  conclu- 
sive on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989;  Dec.  Dig.  | 
1011.^] 

3.  BviDENcas  (}  423*)— Pabol  Bvidknob— Va.- 

BTINO    OONTBACTS — NOTES. 

The  reason  that  one,  who  on  the  face  of 
the  note  appears  to  be  a  joint  obligor,  may  show 
by  parol  that  he  was  only  a  surety  is  that  the 
contract  does  not  disclose  the  capacity  in  which 
the  party  signed  it,  so  that  where  the  note  ex- 
pressly stated  that  all  of  the  signers  were  "prin- 
cipals'  it  cannot  be  shown  by  parol  that  two  of 
them  signed  as  sureties. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  H  1957-1965 ;    Dec.  Dig.  f  423.*] 

4.  Bills  and  Notes  (|  242*>— Capacitt  of 
Parties— SuBETiES. 

The  fact  that  the  payee  of  a  note  knew 
that  two  of  the  others  who  signed  as  principals 
were,  as  between  themselves,  sureties  for  the 
third  signer,  and  secured  as  such,  would  not 
make  them  sureties  as  to  the  payee,  when  the 
note  recited  that  they  signed  as  principals. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  642,  647-551;  Dec.  Dig. 
I  242.«] 

6.  Costs  (g  214*)— Retaxation. 

Any  error  in  taxing  costs  may  be  remedied 
by  motion  to  retax. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
D<g.  $g  798-801,  809-813,  818-820,  825;  Dec. 
Dig.  i  214.*] 

6.  Costs  ({  82*)— Sooosssfui.  Pabtt. 

Since  under  the  statute  the  successful  par- 
ty recovers  costs,  if  plaintiff  failed  to  recover 
on  bis  cause  of  action,  and  defendant  failed  on 
his  counterclaim  and  merely  defeated  plaintiff's 
recovery,  because  of  its  right  to  apply  plaintiff's 


money  on  the  note  held  against  him,  any  costs 
by  defendant  outside  of  that  issue  should  be 
taxed  to  it 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  Sg  108-132;   Dec.  Dig.  f  32.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
David  B.  Blair,  Judge. 

Action  by  Clarence  L.  Stephenson  against 
the  Joplln  State  Bank,  in  wAUcb  defend- 
ant counterclaimed.  From  a  judgment  giv- 
ing neither  party  afflrmative  relief,  plain- 
tiff appeals.   Affirmed. 

H.  S.  Miller,  for  appellant  E.  P.  Stone, 
for  respondent 

COX,  J.  Action  begun  before  a  justice  of 
the  peace  to  recover  the  sum  of  9103,  which 
plaintiff  had  on  deposit  in  defendant  bank. 
The  defendant  filed  before  the  justice  a  set- 
off or  counterclaim,  in  which  it  claimed  plain- 
tiff was  Indebted  to  It  upon  a  note  in  the  sum 
of  $103.98,  and  asked  judgment  against  plain- 
tiff for  |.98.  The  defendant  was  successful 
in  the  justice  court,  and  recovered  judgment 
against  plaintiff  for  98  cents  as  asked. 
Plaintiff  appealed  to  the  circuit  conrt  where 
upon  trial  de  novo  neither  plaintiff  nor  de- 
fendant recovered  anything,  and  plaintiff  has 
appealed  to  this  court 

[1]  The  first  error  assigned  Is  that  de- 
fendant cannot  avail  Itself  of  Its  plea  of 
counterclaim  or  setoff,  for  the  reason  that 
it  is  based  upon  a  note,  and  the  tnstrument 
was  not  filed  before  the  justice.  Defend- 
ant did  file  a  written  statement  before  the 
justice,  in  which  the  amount  of  the  set-off 
was  specified,  with  the  further  allegation 
that  the  Indebtedness  from  plaintiff  to  de- 
fendant was  upon  a  note.  Before  the  trial 
began  In  the  circuit  court,  the  defendant 
offered  to  amend  the  counterclaim  by  filing 
the  note  on  which  It  was  based.  This  it 
was  permitted  to  do,  over  plalntUTs  objec- 
tion. This  was  clearly  jwrmisslble.  Stat- 
ute 1909,  81  7412,  7413.  Keys  v.  Watklns 
Uvery  Co.,  102  Mo.  App.  316,  76  S.  W.  698; 
Conn  Co.  v.  Orr  et  al.,  150  Mo.  App.  705,  131 
S.  W.  765. 

[2]  The  real  contention  In  this  case  arises 
upon  the  following  state  of  facts:  Defend- 
ant admitted  that  It  had  had  on  deposit  $103 
to  plaintiff's  credit,  and  that  plaintiff  had 
demanded  the  same,  but  contended  that  it 
had  applied  the  money  in  discharge  of  a  note 
held  by  it  against  plaintiff.  Plaintiff  admit- 
ted the  execution  of  the  note,  but  contended 
be  only  signed  It  as  surety,  and  for  that  rea- 
son defendant  could  not  apply  his  deposit  to 
its  payment  Also  that  the  note  had  been 
paid  by  the  principal  debtor.  The  latter 
question  was  one  of  fact,  on  which  the  evi- 
dence was  conflicting;  hence  the  finding  of 
the  trial  court  is  blading  upon  ns. 

[3]  The  Important  question  In  this  case  is 
whether  plaintiff  can  be  permitted  to  prove 
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b7  parol  that  be  was  a  surety  only  on  the 
note  in  question.  If  he  can,  then  the  right 
of  the  bank  to  apply  the  d^oslt  of  a  surety 
on  a  note  held  by  It  arises;  bnt  If  he  can- 
not then  that  question  is  not  In  this  case. 
The  note  In  question  Is  as  follows:  $100.00. 
"Joplin  Mo.  Jan.  21,  1009.  Six  months  aftr 
er  date,  we  or  either  of  us,  as  principal, 
promise  to  pay  to  the  order  of  the  Joplln 
State  Bank,  of  Joplin,  Missouri,  one  hundred 
dollars,  for  value  received,  payable  at  the 
Joplin  State  Bank,  of  Joplin,  with  interest 
at  the  rate  of  eight  per  cent,  per  annum  from 
date,  said  interest  being  due  and  payable 
semi-annually,  and  If  the  Interest  be  not  paid 
annually,  to  become  as  principal  and  bear 
the  same  rate  of  interest,  and  we  hereby 
waive  notice  of  extension.  J.  H.  Bacon.  N. 
A.  Tinker.    C.  L.  Stephenson.    P.  O.  address, 

Joplin,  Mo.,  Gen.  Delivery.    Due, .    No. 

1,583." 

It  will  be  observed  that  the  note  provides 
that  each  of  the  makers  agrees  to  pay  at 
principal  Can  he  now  be  beard  to  say  that 
he  did  not  agree  to  pay  as  principal?  If  he 
can,  then  he  can  contradict  the  plain  terms 
of  his  written  contract,  and  this  he  cannot 
do.  We  are  not  unmindful  of  the  line  of  au- 
thorities which  hold  that  one  who  is  on  the 
face  of  the  note  a  Joint  obligor  may  show  by 
parol  that  he  was  In  fact  but  surety,  and 
thus  avail  himself  of  the  rights  of  a  surety. 
This  is  upon  the  theory  that  the  note  or  con- 
tract does  not  disclose  the  capacity  in  which 
the  parties  execute  it,  and  that  therefore  the 
written  contract  is  not  contradicted  by  proof 
that  a  party  in  fact  signed  as  surety.  Mark- 
ham  T.  Cover,  99  Mo.  App.  83,  72  S.  W.  474; 
Beynolds  v.  Schade,  131  Mo.  App.  1,  109  S. 
W.  629.  But  when  the  note  or  other  con- 
tract shows  upon  its  face  that  a  party  ex- 
ecutes it  as  principal  be  cannot  then  be  per- 
mitted to  show  that  he  did  not  so  execute  it, 
for  to  do  so  would  be  to  contradict  his  wrlt- 
len  obligation  by  parol,  and  this  cannot  be 
done.  Plcot  v.  Slgnlago,  22  Mo.  587;  Mc- 
Millan T.  Parkell,  64  Mo.  286;  Wood  v.  Mot- 
ley, 83  Mo.  App.  97;  Banks  v.  Wells,  98  Mo. 
Aw).  573,  73  S.  W.  293 ;  Beers  v.  Wolf,  116 
Mo.  179,  183,  22  S.  W.  620. 

The  plaintiff  In  this  case,  by  the  terms  of 
the  note  which  he  signed,  contracted  as  prin- 
cipal; hence,  as  between  him  and  the  bank, 
he  was  a  principal,  and  that  bdng  true  the 
bank  had  the  undoubted  right  to  apply  his 
deposit  on  bis  note  to  the  bank.  It  is  there- 
fore unnecessary  for  us  in  this  case  to  pass 
upon  the  question  of  the  right  of  a  bank  to 
apply  the  money  of  a  surety  upon  a  note  to 
Its  payment  in  the  same  way  as  it  may  the 
money  of  a  principal. 

[4]  At  the  time  this  note  was  given,  a 
chattel  mortgage  was  executed  by  Bacon  to 
Tinker  and  Stephenson,  the  other  makers  of 
the  note,  to  secure  them  as  surety  for  him. 
This  chattel  mortgage  was  prepared  by  the 


cashier  of  the  bank,  and  he  knew  that,  as 
l)etween  themselves,  Tinker  and  plaintiff, 
Stephenson,  were  sureties  for  Bacon.  Upon 
these  facts,  It  is  contended  by  plaintiff  that 
his  relation  as  surety  was  established.  We 
do  not  think  so.  It  was  wholly  immaterial 
to  defendant  what  relation  these  parties  sus- 
tained to  each  other,  and  notice  to  it  of  that 
relation  would  not  change  its  rights.  It  was 
interested  solely  in  their  relation  to  It;  and 
it  was  careful  to  insert  in  the  note  the  pro- 
vision that  they  should  each  be  held  as  prin- 
cipal, so  that  any  question  of  suretyship 
should  be  eliminated  as  far  as  it  was  con- 
cerned; and,  as  was  well  said  In  Plcot  v. 
Slgnlago,  supra,  after  it  had  takoi  this  pre- 
caution to  safeguard  its  own  Interests,  where 
Is  the  Justice  in  depriving  it  of  the  fruits  of 
its  vigilance?  As  to  the  defendant,  plaintiff 
was  a  principal  in  the  note,  because  bis  con- 
tract so  provided,  and  he  cannot  now  escape 
from  its  terms. 

[6, 1]  Contention  is  also  made  by  appel- 
lant that  the  court  erred  In  taxing  all  the 
costs  to  plaintiff.  We  do  not  understand  tliat 
this  was  done  by  the  form  of  Judgment  en- 
tered; but  if,  as  a  matter  of  fact,  all  costs 
have  been  taxed  to  plaintiff,  and  there  is  any 
error  in  it,  that  can  yet  be  remedied  by  mo- 
tion to  retax.  In  this  connection,  it  may  be 
proper  to  state  that  under  the  statute  the 
successful  party  recovers  bis  costs,  and  as 
plaintiff  failed  to  recover  on  bis  cause  of  ac- 
tion, and  defendant  failed  on  bis  set-off  as 
such,  but  was  only  allowed  to  defeat  plain- 
tiff's recovery,  because  of  Its  right  to  apply 
his  money  on  the  note  held  against  him,  if 
there  were  any  costs  made  by  defendant  out- 
side of  that  issue,  those  costs  should  be 
taxed  to  defendant. 

Judgment  afiBrmed.    All  concur. 


FRONK  V.  FRONK  et  aL 

(Kansas  City  Court  of  Appeals.     Missouri. 
Dec.  4,  1911.) 

1.  Appeai.  and  Ebrob  (I  927*)— Review— De- 
inTBBEB  to  Evidence  —  Abstbact  or  Evi- 
dence. 

While  one,  to  have  review  of  the  ruling  on 
his  demurrer  to  the  evidence,  must  abstract  all 
the  evidence  (and  showing  that  he  has  omitted 
part  of  it  will,  on  the  presumption  of  right  ac- 
tion by  the  trial  court,  bar  review),  it  is  enough 
that  the  substance  of  the  evidence  is  given;  and 
this  is  done  if  all  the  testimony  of  witnesses  is 
given  in  the  narrative  of  the  witnesses,  without 
setting  out  the  questions  and  answers  in  btec 
verba;  not  so,  however,  if  the  narrative  be  that 
of  the  attorney. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3748;  Dec.  Dig.  |  927.*] 

2.  Husband  and  Wife  (§  325*)— Alienatioit 
OF  Affection — Liabilitt  of  Parents. 

To  make  the  parents  of  plaintiff's  husband 
liable  for  alienation  of  his  affection,  it  is  not 
enough,  as  in  the  case  of  a  stranger,  to  shoiv 
interference  by  them,  as  malice  on  their  part 
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will  not  be  inferred;  but  It  must  be  shown  that 
their  conduct  was  not  such  as  should  be  char- 
acterized as  a  natural  result  of  parental  solici- 
tude, but  amounted  to  a  clear  case  of  want  of 
reasonable  justification. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1119;  Dec  Dig.  S  325.*] 
8.  Husband  and  Wif«  (J  332*)— Auenatiok 

OT  Affectionb  —  Pleading  and   Proof  — 

Joint  Ijabiutt. 

Action  for  alienation  of  the  affections  of 

JilaintifTs  husband  being  against  defendants 
ointly,  based  on  the  allegation  of  conspiracy 
and  co-operation  between  defendants  to  separate 
plaintiff  from  her  husband,  proof  of  such  joint 
action  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1123;  Dec.  Dig.  !  332.*] 

4.  Husband  and  Wife  ({  333*)— Alienation 

o»  Afpections— Evidence. 

Evidence,  in  an  action  for  alienation  of  the 
affections  of  plaintiffs  husband,  held  to  show 
that  his  Ticlons  conduct  was  the  sole  cause  of 
the  estrangement;  and  that  defendants,  his  par- 
ents, did  not  act  out  of  malice  to  plaintiff,  but 
out  of  love  for,  and  in  hope  of  saving,  their  son, 
and  did  not  transgress  the  limits  of  parental 
propriety. 

fEd.  Note.— For  other  cases,  8e«  Husband  and 
Wife,  Dec.  Dig.  {  333.*] 

Appeal  from  Circuit  Court,  Harrison  Oonu- 
ty;  G.  W.  Wanamaker,  Judge. 

Action  by  Birdie  Frouk  against  J.  L. 
Fronk  and  Lottie  Fronk.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

Wilson  &  Wilson,  L.  M.  Phipps,  and  Kelso 
&  Kelso,  for  appellants.  Du  Bois  &  Miller 
and  John  Ewlng,  for  respondent 

JOHNSON,  J.  This  action  was  begun  In 
tbe  circuit  court  of  Worth  county,  September 
1,  1909,  to  recover  actual  and  punitive 
damages  for  tbe  alienation  of  the  affections 
of  plaintiff's  husband.  Tlie  defendants  are 
tbe  father  and  stepmother  of  the  husband, 
Harry  Fronk,  and  the  petition  alleges  that 
they  "wrongfully,  wickedly,  and  malicious- 
ly acted  and  co-operated  together  with  tbe 
wrongful,  wicked,  and  malicious  intent  to 
cause  plaintiff's  said  husband  to  leave  and 
abandon  her,    •    •    •    and  on  or  about  the 

day  of  January,  1909,  the  defendants, 

pursuant  to  their  said  wicked,  wrongful,  and 
malicious  intent,  did  wrongfully,  wickedly, 
and  maliciously  entice,  influence,  and  induce 
plaintiff's  said  husband  to  leave  and  aban- 
don her,"  etc. 

The  answer,  in  addition  to  a  general  de- 
nial, pleads  that  plaintiff  voluntarily  sepa- 
rated from  her  husband,  and  recites  certain 
facts  tending  to  show  that  the  alienation  of 
busband  and  wife  had  become  complete  be- 
fore the  date  stated  in  the  petition,  and  was 
created  by  other  causes  than  those  charged 
in  tbe  petition.  Farther,  the  answer  alleges 
"tbat  repeatedly  during  tbe  married  life  of 
tbe  said  plaintiff  and  her  said  busband,  Har- 
ry B.  Fronk,  these  defendants  have  counsel- 
ed together  and  done  everything  in  their 
power  to  induce  said  plaintiff  and  her  said 


busband  to  live  peaceably  and  bapplly  as 
husband  and  wife." 

Tbe  first  trial  of  tbe  cause  resulted  in  a 
verdict  for  plaintiff,  but  a  new  trial  was 
granted  defendants,  and  afterward,  on  mo- 
tion of  plaintiff  for  a  change  of  venue,  the 
cause  was  sent  to  Harrison  county,  where  it 
was  tried  again,  resulting  in  a  verdict  and 
Judgment  for  plaintiff  for  f2,000  actual  and 
$500  punitive  damages.  After  unsuccessful- 
ly moving  for  a  new  trial  and  in  arrest  of 
Judgment,  defendants  appealed.  Their  prin- 
cipal contention  is  that  the  court  should 
have  granted  their  request  for  a  peremptory 
instruction. 

[1]  At  tbe  threshold  of  our  inquiry  into 
tbls  branch  of  tbe  case,  we  are  confronted 
with  a  vigorous  attack,  made  by  respondent, 
on  the  sufficiency  of  the  abstract  of  the  rec- 
ord filed  by  appellants  to  present  as  an  issue 
in  this  court  tbe  question  of  tbe  soundness 
of  the  ruling  of  the  trial  court  in  refusing  to 
direct  a  verdict  for  the  appellants.  The  in- 
sistence of  respondent  is  that  tbe  rules  of 
appellate  procedure  in  this  state  require  an 
appellant,  if  he  would  have  bis  demurrer  to 
the  evidence  considered  on  appeal,  to  set 
out  in  Ills  abstract  ail  of  the  evidence  in 
hsec  verba,  and  tbat  appellants  have  not  pre- 
sented all  of  the  evidence  in  their  abstract; 
nor  have  they  given  the  testimony  of  tbe 
witness  in  the  form  of  tbe  questions  and  an- 
swers asked  and  answered  at  the  trial,  and 
preserved  in  the  bill  of  exceptions.  In  sup- 
port of  this  contention,  and  for  that  purpose 
only,  respondent  has  filed  an  additional  ab- 
stract, containing  extracts  from  the  bill  of 
exceptions.  Appellants  Insist  they  have  com- 
plied with  tbe  rule  by  reciting  all  of  tbe  ev- 
idence. To  aid  In  tbe  settlement  of  this  dis- 
pute, tbe  parties  have  brought  the  bill  of 
exceptions,  and  we  have  taken  the  pains  thor- 
oughly to  go  over  these  several  documents. 
The  bill  of  exceptions  contains  approximate- 
ly 300  t3rpewritten  pages  of  evidence,  con- 
sisting chiefly  of  the  testimony  of  witnesses. 
The  abstract  of  appellants  includes  about  75 
printed  pages  of  evidence  in  a  condensed 
form.  The  abridgment  does  not  consist  of 
tbe  omission  of  any  of  the  evidence.  Tbe 
testimony  of  every  witness  is  included,  but 
such  testimony  is  given,  not  in  tbe  form  of 
questions  and  answers,  but  in  what  pur* 
ports  to  be  the  witness's  own  narrative.  The 
abstract  states  on  its  face  that  it  contains 
all  the  evidence,  and  we  think  it  does  in  a 
narrative  form. 

The  first  question,  therefore,  la  this :  Were 
the  appellants  required  by  the  rules  of  pro- 
cedure to  abstract  the  testimony  of  witness- 
es in  the  form  of  questions  and  answers,  and 
without  any  abridgment  of  tbe  bill  of  ex- 
ceptions, in  its  recitals  of  such  evidence?  In 
Doher^  t.  Noble,  138  Mo.  26,  39  S.  W.  458, 
the  Supreme  Court  say:  "Appellate  courts 
.review  tbe  evidence  Id  equity  cases,  and,  un- 
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legs  all  of  It,  or  <f*  tubttanoe  (italics  oars), 
Is  preserved  in  tbe  record,  we  most  act  on 
the  presumption  that  the  trial  conrt  decid- 
ed correctly.  The  omitted  evidence  may  be 
controlling,  and  we  most  assnme  that  It 
was." 

In  Reed  t.  Peck,  163  Mo.,  loa  dt.  336,  63 
S.  W.  735,  the  same  court  say:  "Appellants 
virtually  concede  that  all  of  the  evidence  is 
not  embraced  In  the  abstract,  the  evidence 
of  several  of  the  witnesses  being  left  out  en- 
tirely ;  while  as  to  others  only  a  brief  synop- 
sis or  summary  of  what  is  called  by  defend- 
ants the  substance  of  such  testimony.  As 
was  said  in  the  case  of  Epstein  v.  Clothing 
Co.,  67  Mo.  App.  221:  'It  will  not  do  to  al- 
low appellant's  counsel  to  cull  over  the  rec- 
ord and  present  such  evidence  as  they  may 
think  pertinent  or  material;  the  entire  evi- 
dence must  be  set  out,  so  that  this  conrt  may 
for  itself  determine  its  materiality  and  pro- 
bative force.'  So  In  Davis  v.  Vorles,  141  Mo. 
234  [42  S.  W.  707],  it  was  held  that  the 
Supreme  Court  will  not  pass  upon  the  In- 
sufficiency of  the  evidence  where  it  is  not 
folly  set  out  in  the  record.  The  same  rule 
IB  announced  in  Ogelbay  v.  Kansas  City  Col- 
lege of  Dental  Surgery,  71  Mo.  App.  339." 

And  In  Harrison  v.  Pounds,  190  Mo.  349, 
88  S.  W.  713,  where  certain  important  evi- 
dence was  omitted  from  the  abstract,  it  is 
held:  "It  is  the  settled  rule  of  law  in  this 
court  that,  where  we  are  asked  to  pass  upon 
a  demurrer  to  the  evidence,  or  as  to  wheth- 
er there  Is  any  evidence  to  establish  a  fact, 
the  appealing  party  must  bring  all  the  evi- 
dence before  this  conrt;  otherwise  we  will 
not  disturb  the  finding  of  the  trial  court" 

Passing  to  the  decisions  of  this  court  on 
the  same  subject,  the  first  case  to  which  our 
attention  has  been  directed  by  respondent  Is 
Ooodson  V.  Railway,  23  Mo.  App.  76,  where 
this  court,  speaking  through  Hall,  J.,  say: 
"The  appellant  should  have  set  out  In  his 
abstract,  In  heec  verba,  so  much  of  the  tran- 
script as  contained  all  the  evidence  on  that 
question.  '  Without  such  an  abstract,  we  are 
unable  to  say  what  was  the  evidence,  or 
what  was  Its  effect,  unless  we  examine  the 
transcript  The  appellant  In  his  abstract 
has  not  pretended  to  set  out  the  evidence  as 
contained  in  the  transcript  In  the  words 
used  la  the  transcript  The  appellant  has 
simply  set  out  in  the  abstract  his  version  of 
the  evidence;  that  is  to  say,  what  the  ef- 
fect or  meaning  of  the  evidence  was,  in  bis 
opinion.  Without  the  words  used  in  the 
transcript,  we  cannot  treat  the  abstract  as 
the  record  Itself."  To  the  same  efCect  is  the 
decision  In  Meriwether  v.  Howe,  48  Mo.  App. 
148. 

In  Nash  v.  Brick  Co.,  109  Mo.  App.,  loa 
dt  604,  83  S.  W.  91,  In  an  opinion  written 
by  Smith,  P.  J.,  we  say:  "When  a  case  Is 
brought  here  by  appeal  or  writ  of  error,  and 
the  defendant  assigns  for  error  the  action  of 
the  trial  court  in  denying  a  demurrer  inter- 
posed by  him  to  the  evidence  adduced  by 


the  plaintifF  in  that  court  we  will  not  con- 
sider such  assignment  unless  the  whole  ev' 
idence  Is  set  out  In  luec  verba  in  the  ab- 
stract. This  rule  has  been  long  established 
and  steadily  observed.  Goodson  v.  Railroad, 
23  Mo.  App.  76;  Meriwether  v.  Howe,  48 
Mo.  App.,  loc.  dt  152;  Doberty  v.  Noble, 
138  Mo.  25  [39  S.  W.  458].  The  abstract  In 
the  present  case  presents  a  numbo*  of  ex- 
cerpts of  the  evidence  taken  from  the  bill 
of  exceptions  and  mingled  with  statements 
of  the  substance  of  other  parts  of  It  or  with 
defendant's  conclusion  as  to  what  such  other 
parts  of  it  conduce  to  prove.  The  abstract 
therefore,  does  not  present  the  entire  evi- 
dence, and  accordingly  we  cannot  review  the 
actions  of  the  trial  court  on  the  demurrer." 

In  Keithley  y.  Independence,  120  Mo.  App. 
255,  96  S.  W.  733,  we  bold  that  when  the 
abstract  disdosed  that  some  but  not  all  of 
the  evidence  relating  to  a  certain  issue  was 
given,  the  appellant  was  in  no  position  to  ob- 
tain the  opinion  of  this  court  on  the  suffi- 
ciency of  the  evidence  to  support  the  ruling 
attacked.  Speaking  of  this  case  and  of 
Nash  r.  Brieve  Co.,  supra,  we  say,  In  Hag- 
gard T.  Walker,  132  Mo.  App.,  loa  dt  465, 
111  S.  W.  904 :  "These  cases  were  intended 
to  apply  to  cases  where  the  court  could  not 
know  without  all  the  evidence  before  It  what 
the  testimony  as  a  whole  bearing  on  the 
issue  might  prove,  or  where  it  was  evident 
that  there  was  other  evidence  which  liad 
been  omitted  from  the  abstract  that  wonld 
supply  or  tend  to  supply  the  apparent  lack 
of  evidence  on  the  part  of  plalntift  to  sup- 
port the  issue.  A  fair  illustration  of  this 
view  Is  found  In  Harrison  v.  Pounds,  190 
Mo.  349  [88  S.  W.  713]." 

And  the  St.  Louis  Court  of  Appeals  say, 
in  Plumbing  Co.  v.  Brewing  Co.,  126  Mo. 
App.,  loc.  dt  270,  102  S.  W.  1065:  "The  ap- 
pellant has  failed  to  print  and  present  the 
entire  evidence  In  Its  abstract  for  our  Infor- 
mation, and  under  such  circumstances  the 
appellate  court  indulges  the  presumption  of 
correct  action  in  favor  of  the  trial  conrt 
thereon;  and  this  presumption  goes  to  the 
extent  of  assuming  the  evidence  omitted 
from  appdlant's  printed  abstract  is  suffi- 
cient to  supply  the  deficiency  of  which  It 
complains.  Defendant  having  failed  to  print 
and  present  in  its  abstract  all  of  the  evi- 
dence, the  challenge  against  its  suffldency  is 
therefore  overruled.  Reed  v.  Peck,  163  Mo. 
333,  63  S.  W.  734;  Davis  v.  Vorles,  141  Mo. 
235,  42  S.  W.  707;  Zweigardt  v.  Birdseye, 
57  Mo.  App.  462 ;  Ogelbay  v.  K.  C  Collie, 
etc.,  71  Mo.  App.  839;  Irvine  v.  Karnes,  58 
Mo.  App.  254;  Epstein  v.  Clothing  Co.,  67 
Mo.  App.  221;  McKInney  v.  Northcutt  114 
Mo.  App.  146,  89  S.  W.  351." 

An  analysis  of  all  these  cases  leads  us  to 
state  the  rules  applicable  to  the  present  ab- 
stract as  follows:  An  appellant  who  wonld 
have  his  demurrer  to  the  evidence  consid- 
ered by  the  api)eUate  court  must  abstract 
all  of  the  evidence,  and  on  the  showing  that 
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he  has  omitted  a  part  the  preeomptlon  of 
right  acting  on  the  part  of  the  trial  court 
will  become  conclusiye,  and  will  preclude 
a  consideration  of  the  demurrer.  But  the 
role  will  be  deemed  complied  with  If  the 
snbstance  of  the  evidence  be  given  (Doherty 
T.  Noble,  supra);  if  all  the  testimony  of 
witnesses  be  given  In  the  narrative  of  the 
witnesses;  that  is,  giving  the  substance  of 
the  evidence.  Not  so  if  the  narrative  be  that 
of  the  lawyer;  for  in  such  case  the  court 
cannot  know  whether  the  lawyer  is  stating 
what  the  witness  said,  or  only  his  own  in- 
terpretation of  the  testimony.  All  that  is 
meant  by  the  expression,  in  the  Goodson  and 
Nash  Cases,  supra,  that  the  testimony  of  wit- 
nesses must  be  set  out  in  Aec  verba  is  tliat 
the  testimony  of  witnesses  must  be  given  in 
the  words  of  the  witnesses,  and  not  In  the 
language  of  the  narrator.  We  did  not  mean 
to  hold  that  the  questions  and  answers  must 
be  recited  as  they  appear  in  the  bill  of  ex- 
ceptions. We  find  the  abstract  In  question 
to  be  sufficient  under  these  rules,  and  pro- 
ceed to  the  merits  of  the  contention  that  the 
court  erred  in  overruling  the  demurrer  to 
the  evidence. 

[2]  The  gist  of  the  cause  pleaded  Id  the 
petition  is  that  the  parents  of  plaintiff's  hus- 
band, actuated  by  a  malicious  intent,  con- 
spired and  co-operated  to  bring  about  the 
separation  of  their  son  and  his  wife.  The 
law  is  very  Jealous  of  any  outside  interfer- 
ence with  tlie  marital  relation;  and  when 
such  interference  comes  from  one,  not  bound 
to  either  party  by  dose  ties  of  consanguin- 
ity, it  will  imply  a  malicious  intent  from  the 
very  fact  tltat  a  stranger  has  intentionally 
thrust  Iiimself  between  husband  and  wife,  to 
the  destruction  of  their  mutual  happiness 
and  confidence.  But  no  such  Inference  of 
malice  will  flow  from  the  mere  fact  of  pa- 
rental interference  in  the  marital  relations 
of  his  child.  In  such  cases,  the  proof  of  the 
plaintiff  must  go  further  and  show  that  the 
interference  of  the  parent  was  without  Just 
cause  or  excuse.  The  law  recognizes  the 
natural  solicitude  of  the  normal  parent  for 
the  welfare  of  his  child,,  and  will  not  con- 
demn the  interest  and  even  interference  a 
parent  may  be  prompted  to  manifest  and 
interpose  in  his  child's  domestic .  affairs,  as 
long  as  his  conduct  is  actuated  by .  a  bona 
fide  endeavor  to  serve  the. child's- best  in- 
terests. "Circumstances  will  excuse  a  parent 
for  advising  a  child  regarding  his  or  her  do- 
mestic affairs,  and  even  influencing  a  sepa- 
ration from  the  child's  sponse,  which  will 
not  always  suffice  to  excuse  the  like  interfer- 
ence by  other  persons.  All  the  authorities 
support  this  proposition."  Barton  v.  Bar- 
ton, 119  Mo.  App.,  loc.  dt  631,  94  S.  W.  582. 
"The  motives  of  a  parent  in  harboring,  shel- 
tering, and  otherwise  extending  aid  and  as- 
sistance to  a  child  are  presumed  to  be  good 
tmtU  the  contrary  is  shown."  Pollock  v.  Pol- 
lock, 9  Misc.  Rep.  82,  29  N.  T.  Supp.  37.  "It 
may  reasonably  be  piesomed  that  they  [par- 


ents] have  acted  with  commendable  motives, 
and  a  clear  case  of  want  of  Jnstiflcation  may 
be  Justly  required  to  be  shown  before  they 
should  be  held  responsible."  Oooley  on 
Torts  (2d  Ed.)  p.  264. 

In  Leavel  v.  Leavel,  122  Mo.  App.,  loc.  dt 
660,  99  S.  W.  462,  we  said,  in  an  opinion 
written  by  Ellison,  J.:  "Every  legal  pre- 
sumption is  that  the  parent  acted  for  the 
best  Interest  of  the  child.  Reed  v.  Reed,  6 
Ind.  App.  317  [33  N.  B.  638,  51  Am.  St  Rep. 
310].  Can  it  be  said  that  if  a  parent  shall 
advise  his  child  in  good  faith,  he  does  so  a't 
the  risk  of  finandal  ruin?  'It  would  be 
strange,  indeed,  if-  parents,  under  peril  of 
legal  consequences,  must  keep  sUence  under 
such  drcumstances,  or  must  dothe  in  terms 
of  respect  their  expressions  of  outraged  feel- 
ing, when  even  strangers  would  be  excused 
for  speaking  with  freedom.'  White  v.  Ross, 
47  Mich.  172  [10  N.  W.  188].  So  it  has  been 
ruled  that  a  parent  acting  in  response  to 
natural  affection,  may,  in  good  faith,  advise 
his  child  in  favor  of  a  separation,  if  Justi- 
fied by  his  information,  although  such  Infor- 
mation may  be  unfounded.  Bennett  v.  Smith, 
21  Barb.  [N.  X.]  439,  443,  446.  This  court 
has  ruled,  in  an  opinion  of  the  presiding 
Judge,  that  there  was  a  broad  distinction  to 
be  made  between  the  acts  of  a  stranger  in- 
terfering with  marital  relations  and  acts  of 
parents.  Love  v.  Love,  98  Mo.  App.  562  [73 
S.  W.  256].  And  it  was  likewise  so  stated 
by  the  St  Louis  Court  of  Appeals,  in  Bar- 
ton V.  Barton,  119  Mo.  App.  601,  94  S.  W. 
674.  Parents  may,  of  course,  be  guilty  of 
maliciously  separating  their  married  chil- 
dren, and  therd)y  render  themselves  liable 
in  damages.  As  in  Nichols  v.  Nichols,  147 
Mo.  387  [48  S.  W.  947],  where  they  took  the 
initiative,  and  avowedly  separated  them  by 
taking  them  apart  and  writing  and  having 
published  notices  in  the  son's  name  forbid- 
ding any  one  to  trust  or  harbor  the  wife." 

[3]  Since  plaintiff  has  alleged  a  conspiracy 
and  co-operation  between  defendants  to  sep- 
arate her  from  her  husband,  she  must  re- 
cover, if  at  all,  on  proof  of  such  cause  (Bar- 
ton V.  Barton,  supra),  and,  as  we  have 
shown,. must  further  prove  that  the  conduct 
of  which .  she  complains  was  not  such  as 
should  be  characterized  as  a  natural  result 
of  parental  solidtude,  but  amounted  to  a 
dear  case  of  want  of  reasonable  Justiflcation. 
With  these  legal  prindples  in  mind,  we  turn 
to  the  evidence  of  plaintiff  to  ascertain 
whether  or  not  she  has  presented  a  case 
which  should  have  been  sent  to  the  Jury. 

Plaintiff  and  Harry  Fronk  w^re  married 
in  1897.  She  was  17  years  old;  he  18. 
Plaintiff  says  her  father-in-law  opposed  the 
marriage,  but  there  is  uncontradicted  evi- 
dence to  the  effect  that  he  gave  his  written 
consent  to  the  Issuance  of  the  marriage  li- 
cense, and  it  is  clear,  therefore,  that  his  op- 
position was  not  of  a  very  positive  nature, 
and  was  occluded  by  his  desire  to  please 
his  child.    The  boy's  mother  was  living  at 
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the  time,  but  died  shortly  after  the  marriage, 
and  In  1900  the  father  (defendant)  inter- 
married with  his  codefendant,  Lottie.  De- 
fendants lived  on  their  farm  near  the  town 
of  Worth,  and  prior  to  March,  1904,  plaintiff 
and  her  husband  lived  with  them  most  of 
the  time.  Plaintiff  endeavors  to  show  that 
defendants  cherished  and  exhibited  HI  will 
towards  her  during  that  period.  In  our 
opinion,  the  evidence  falls  short  of  disclosing 
continuous  111  feeling,  and  bespeaks  no  more 
serious  condition  than  the  occurrence  at  rare 
intervals  of  family  disagreements,  in  which 
defendants  said  some  unpleasant  and  un- 
complimentary things  to  plaintiff.  On  the 
whole,  it  appears  that  the  home  life  of  the 
two  families  was  more  pleasant  and  free 
from  discord  than  Is  usual  where  two  fami- 
lies make  the  dangerous  and  generally  unsuc- 
cessful attempt  of  trying  to  live  together  un- 
der one  roof.  Plaintiff  herself  says  that  she 
and  her  husband  were  happy  and  contented, 
and  that  discord  between  them  did  not  ap- 
pear until  after  their  separation  from  de- 
fendants. We  hold  there  is  not  the  slightest 
evidence  to  sustain  the  argument  of  plaintiff 
that  defendants  attempted  to  lay  a  founda- 
tion for  the  separation  of  the  young  iteople, 
or  even  thought  of  such  a  thing. 

In  1904,  defendants  bought  a  farm  of  120 
acres  in  Linn  county,  and  entered  into  a  con- 
tract with  plaintiff  and  her  husband,  the 
substance  of  which  was  that  the  young 
couple  should  occupy,  cultivate,  and  improve 
the  farm  for  five  years  as  the  tenants  of  de- 
fendants, and  that  the  two  families  should 
divide  the  profits.  Defendant  famished 
some  live  stock  for  the  farm,  and  Harry 
provided  some  agricultural  implements  and 
other  personal  property.  The  young  family, 
which  consisted  of  plaintiff,  her  husband, 
and  their  two  small  children,  moved  to  this 
farm  and  cultivated  it.  The  two  families 
were  widely  separated,  and  did  not  see 
much  of  each  other  during  the  qezt  three 
years.  There  is  no  evidence  that  defendants 
interfered  in  any  way  in  the  domestic  af- 
fairs of  plaintiff  t)efore  the  summer  of  1907, 
and  then  their  interference  was  besought 
by  plaintiff  herself.  In  the  meantime,  Harry 
and  his  father  had  gone  into  the  stock- 
shipping  business.  Harry  was  the  active 
partner,  and  took  the  stock  shipped  by  the 
firm  to  the  stock  markets  at  St.  Louis  and 
Kansas  City.  The  father  owned  a  controll- 
ing interest  in  a  little  bank  in  Worth,  and 
was  the  financial  partner.  The  business 
proved  demoralizing  to  Harry.  Rapidly  he 
fell  into  evil  ways  and  practices  while  in 
these  large  cities,  the  most  vicious  of  which 
were  associations  and  entanglements  with 
lewd  women  in  both  cities.  He  squandered 
money  and  time  in  his  dissipations  end,  of 
course,  neglected  his  family.  His  absences 
from  home  became  more  frequent  and  pro- 
longed, and  when  he  returned  frequently  be 
brought  with  him  strong  evidence  of  his 
debauches.    In  August,  1007,  plaintiff  wrote 


Iter  fiither-in-law,  complaining  of  her  hus- 
band, and  asking  him  not  to  famisb  liim 
any  more  money  for  stock  shipping,  and 
afterward,  on  a  brief  visit  of  the  father-in- 
law  to  plaintiff's  home,  during  the  absrace 
of  her  husband,  she  told  him  tliat  Harry 
was  consorting  with  other  women,  and  was 
losing  ground  financially.  She  begged  him 
to  stop  the  stock  business,  and  states  tliat 
he  replied  that  if  he  were  in  her  place  he 
would  leave  Harry.  She  replied,  in  effect, 
that  she  did  not  wish  to  leave  him,  bat  to  re- 
form him.  At  this  tUne,  Harry  had  over- 
drawn his  account  at  the  bank,  and  was 
indebted  to  his  father.  The  stock-shipping 
business  went  on,  and  Harry  kept  going 
from  bad  to  worse.  At  last,  in  the  spring  of 
1006,  he  absented  himself  from  home  an  un- 
usually long  time,  and  finally  wrote  to  a 
friend  to  borrow  money.  He  disclosed  in 
the  letter  that  he  was  in  Kansas  City  with 
a  lewd  woman,  named  Marie,  in  a  house  of 
ill  fame.  His  friend  told  the  news  to  plain- 
tiff; she  communicated  it  to  defendants, 
and  they  came  to  plaintiff's  home.  Defend- 
ant Lottie  stayed  with  the  children,  while 
plaintiff  and  her  father-in-law  went  to  Kan- 
sas City  to  reclaim  the  erring  Harry.  After 
many  toils  and  disappointments,  they  found 
him  in  the  house  of  111  fame  that  liarbored 
Marie.  He  was  living  there,  and  was  ush- 
ered into  the  presence  of  his  father  and 
wife  without  knowing  who  desired  to  see 
him.  "How's  Marie?"  demanded  the  oat- 
raged  wife,  "^he's  all  right,  I  reckon," 
sheepishly  responded  Harry.  "Don't  yoa 
often  think  of  me  and  the  children  when 
you're  in  such  places?"  inquired  plaintiff. 
"Now,  Bird,  don't  throw  that  up  to  him," 
Interrupted  the  protecting  father.  Then, 
turning  to  his  son,  the  father  asked,  "Won't 
you  go  back  with  as?"  The  son  would  and 
did,  and  the  tliree  returned  to  plaintiff's 
home.  Defendant  Lottie  met  them  at  the 
train,  and  effusively  embraced  and  kissed 
the  profligate.  A  conquering  h«ro  ooald 
not  have  had  a  warmer  homecoming. 

The  conduct  of  the  young  man  and  the 
financial  losses  and  difficulties  resulting  from 
it  were  the  subject  of  conversations  between 
plaintiff  and  defendants,  and  plans  were  laid 
by  them  for  Harry's  reformation  which  reqoir- 
ed  the  co-operation  of  both  the  parents  and 
wife.  In  these  conversations,  defendants  ad- 
vised plaintiff  to  leave  her  .husband  and  ap- 
ply for  a  divorce,  but  she  refused  to  con- 
sider such  advice.  Defendants  said  some- 
harsh  and  unjust  tilings  to  plcilntiff,  and,  to 
say  the  least,  they  were  inconsiderate  ot 
her  and  her  children  in  financial  matters. 
They  appeared  to  think,  and  gave  expres- 
sion to  the  thought,  that  she  was  the  cause 
of  her  husband's  downfall.  The  groonds- 
given  for  their  belief  were  that  she  was  an 
untidy  housekeeper,  and  was  too  sharp  in 
her  reproofs  of  her  husband  for  lUs  mis- 
deeds. We  quote  from  one  of  the  conversa- 
tions, as  detailed  by  plaintiff:   "Mr.  FconlL 
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said,  'What  are  you  going  to  do  aboat  thla?* 
[Referring  to  a  debt  created  by  Harry.]  I 
aald,  'Do  yon  expect  ns  to  pay  this  back  with 
8  per  cent.  Interest?'  Lottie  said,  'Yes.'  I 
said.  That  wlU  be  a  lifelong  debt'  [The 
debt  amounted  to  about  $1,000.]  And  be 
[Mr.  Fronk]  said:  "Well,  yon  and  Harry 
never  did  make  anything,  and  yon  never 
will.  Now  you  got  a  good  excuse  to  get  a 
divorce,  and  I  will  pay  tor  it,  and  you  can 
get  a  man  that's  got  money,  and  Harry 
can  get  a  woman  that  knows  more.'  I 
said,  'I  don't  want  any  other  man.'  He 
said:  'No  man  on  earth  can  live  with  yon. 
We  will  take  Harry  home  and  make  a  man 
of  him.' " 

The  evidence  shows  beyond  question  that 
plaintiff  was  a  good  woman,  a  kind  and 
forgiving  wife,  and  that  she  made  a  heroic 
struggle  to  protect  her  home  and  keep  her 
little  family  together.  She  did  use  woman's 
most  potent  weapon  in  her  efforts  to  retain 
her  husband,  but  we  share  the  view  of  one 
of  the  witnesses  who  said  to  the  defendant 
Lottie  that  plaintiff  did  not  scold  her  hus- 
band enough.  She  kept  her  long  vigils  on  the 
farm,  and  toiled  in  a  vain  effort  to  replace 
the  substance  he  squandered,  and  the  only 
criticism  that  could  be  made  of  her  con- 
duct is  that  she  was  too  forbearing  and  too 
forgiving.  Harry  did  not  forsake  bis  evil 
ways,  and  in  a  short  time  resumed  stock 
shipping,  and,  of  course,  returned  to  the 
companionship  of  his  mistress.  Plaintiff  no- 
tified defendants,  and  another  family  con- 
ference was  held.  All  agreed  that  Harry 
must  be  crazy,  and  they  agreed  to  have  him 
examined  by  his  brother,  who  was  a  physi- 
cian at  Maryvllle.  The  brother  was  sent 
for,  and  came  In  response  to  the  summons. 
He  talked  with  Harry,  and  came  to  the 
sensible  conclusion  that  he  was  Just  mean, 
and  not  crazy.  All  agreed  that  he  needed 
a  change  of  scene  and  occupation.  They 
talked  of  sending  him  to  California.  De- 
fendants wanted  him  to  live  with  them  at 
Worth,  but  plaintiff  objected,  and  it  was 
agreed  he  should  go  West  He  stayed 
with  defendants  two  months,  and  then  went 
to  Montana.  He  found  work  there,  but 
was  overtaken  by  111  health  and,  unable  to 
work,  became  destitute.  He  corresponded 
with  plaintiff  and  with  defendants,  and  ad- 
vised them  of  his  condition,  and  begged 
their  asslstanca  Plaintiff  sent  him  $5,  but 
failed  and,  we  think,  refused  his  subsequent 
appeals  for  more  money.  She  had  four  or 
five  hundred  dollars  in  money,  and  defend- 
ants were  Indignant  at  her  refusal  of  bis 
request.  Actuated  partly  by  this  Indigna- 
tion, but  more  by  their  love  for  their  un- 
fortunate son,  they  sent  him  the  following 
letter,  written  by  the  defendant  Lottie: 
"Your  father  wishes  me  to  write  you.  He 
Just  got  a  letter  from  the  Gregson  Springs 
asking  if  he  would  help  you,  for  your  were 
sick  and  broke.  He  says  If  you  are  willing 
to  leave  Bird  and  have  nothing  more  to  do 


with  her,  he  will  help  yon;  otherwise  he 
won't  He  feels  he  would  rather  see  you 
die  than  to  live  with  her.  He  wonders  why 
Bird  hasn't  sent  you  any  money,  for  she  has 
four  or  five  hundred  dollars.  He  says  she 
has  not  been  here  since  she  came  back, 
nor  be  won't  never  have  her  come  either. 
Why  didn't  yon  answer  Denny's  letter?  lu 
that  we  wanted  to  know  the  particulars  of 
your  condition.  We  didn't  understand  re- 
ports of  others  through  Bird  that  you  was 
in  such  bad  condition  and  the  card  Denny 
got  and  Dessie  also  wrote  she  got  a  card 
from  you.  Your  father  got  a  letter  today 
from  Mr.  J.  W.  Thornton  about  a  note  of 
$240  you  signed  your  father's  and  your 
name  to  that  your  father  did'nt  know  any- 
thing alwut  until  he  went  to'Bucklin  in  Octo- 
ber. And  he  Mr.  Thornton  intimates  in  his 
letter  today  a  salt  if  your  father  doesn't 
pay  it  We  beard  that  Bird  said  she  bad 
not  wrote  you  slie  had  got  this  money  from 
your  father  and  didn't  intend  you  should 
know  it  Harry,  why  don't  you  use  your 
life  insurance  policy  to  get  money  on? 
Harry,  I  have  tried  to  write  as  your  father 
has  dictated.  You  must  brace  up  and  try 
to  get  well.  I  think  of  you  so  often,  and 
often  pray  that  God  may  heal  you  both  soul 
and  body,  but  He  can't  do  It  without  you 
co-operate  with  Him.  I'll  continue  praying 
for  you  for  your  mother's  sake  and  for 
Jesus'  sake.  Write  if  yon  can  right  away, 
or  If  you  can't  write  get  some  one  else  to 
write  and  tell  us  all  about  yourself.  With 
much  love,  Lottie  L.  Fronk." 

Harry  returned  to  Worth  in  response  to 
this  letter,  and  thereafter  lived  with  his 
parents,  recusing  to  live  with  his  wife  and 
children,  who,  in  the  meantime,  had  removed 
to  Worth.  He  annoyed  his  wife  in  various 
ways,  and  threatened  to  take  the  children 
from  her.  In  May,  1909,  she  instituted  a  di- 
vorce suit  against  him,  and  obtained  an  or- 
der, restraining  him  from  Interfering  with 
the  custody  of  her  children.  In  her  petition 
she  alleged  that  he  assaulted  and  beat  her 
in  August  1B07,  and  in  May,  1906,  and  that 
in  May,  190S,  he  committed  adultery  with 
Marie  Long  in  Kansas  City. 

In  1908,  defendants  and  Harry  gave  a 
chattel  mortgage  on  all  of  the  personal  prop- 
erty on  the  Lijon  county  farm,  which  was 
owned  by  them  in  common,  to  secure  an  In- 
debtedness created  by  Harry.  Afterward  de- 
fendants caused  the  property  to  be  sold  un- 
der the  mortgage,  but  to  remove  the  oppo- 
sition of  plaintiff  to  the  sale  paid  her  $285. 
The  property  sold  for  aiough  to  satisfy  Har- 
ry's debts  and  leave  a  remainder  of  about 
$250,  which  was  all  the  compensation  de- 
fendants received  for  the  rental  of  the  farm 
for  three  or  four  years.  Defendants  were 
angry  at  plaintiff  on  account  of  the  posi- 
tion she  took  In  this  transaction,  and  the 
breach  between  the  parties  became  complete. 
Defendants  had  been  trying  to  get  posses- 
sion of  the  farm  for  some  time,  and  some  of 
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the  means  they  used  to  force  plaintiff  to 
abandon  the  place  are  deserving  of  serere 
condemnation.  As  we  said  before,  tbey  were 
barsb  and  unjust  to  plaintiff,  and  tbelr  con- 
duct towards  ber  no  doubt  moved  tbe  two 
juries  which  tried  the  case  to  return  ver- 
dicts against  them.  Plaintiff  did  not  leave 
tbe  farm  until  after  the  sale  of  the  proper- 
ty, and  until  after  Harry  had  gone  to  Mon- 
tana. 

[4]  There  are  many  other  facts  and  cir- 
cumstances disclosed  in  tbe  evidence,  but 
those  we  have  stated  afford  a  proper  under- 
standing of  tbe  events  which  caused  the  es- 
trangement and  separation  of  this  husband 
and  wife.  The  evidence  clearly  shows  that 
the  vicious  conduct  of  tbe  husband  was  tbe 
sole  cause  of  the  estrangement  and  separa- 
tion, and  that  defendants,  though  they  dis- 
liked plaintiff  and  treated  her  badly,  acted, 
not  out  of  malice  towards  her,  but  out  of 
love  for  their  degraded  son,  and  In  tbe  vain 
hope  that  they  could  reform  him.  Tbey  were 
deeply  distressed  over  his  profligacy  and  de- 
bauchery, but,  instead  of  realizing  tbe  ob- 
vious truth  that  his  own  depravity  was  tbe 
cause  of  bis  downfall,  tbelr  love  prompted 
them  to  seek  excuses  for  him.  The  dislike 
they  conceived  for  plaintiff  end  their  injus- 
tice towards  her  were  tbe  fruits  of  their 
belief  that  she  had  driven  ber  husband, 
tbeir  son,  to  a  course  of  sin  and  sbame. 
Tbey  were  wrong  in  this  belief,  but  honestly 
wrong.  Their  acts  were  inspired  by  love, 
not  by  hatred  or  malice.  They  did  not  con- 
spire to  wreck  the  domestic  happiness  of 
plaintiff,  but  they  did  seek  tbe  salvation 
of  their  son,  who  was  on  tbe  road  to  de- 
struction. To  hold  that  they  transgressed 
the  limits  of  parental  propriety  would  be 
to  bold  that  a  parent  cannot  obey  tbe  impuls- 
es of  true  parental  love  without  being  fined 
in  damages.  There  was  probable  cause  for 
the  interference  of  these  parents,  and  that 
cause  was  the  complete  demoralization  of 
tbelr  son.  In  her  divorce  petition,  plain- 
tiff alleges  that  the  evil  conduct  and  vile 
acts  of  her  husband  were  the  cause  of  their 
separation,  and,  In  truth,  they  were  the  only 
cause  of  the  estrangement  of  the  couple. 
Under  the  rules  of  law  to  which  we  have 
referred,  the  proof  of  plaintiff  falls  short  of 
sustaining  her  cause  in  several  of  its  most 
vital  elements. 

It  follows  that  the  judgment  must  be  re- 
versed.   It  is  so  ordered.    All  concur. 


OAK  LAWN  SUGAR  CO.  v.  SPARKS  BROS. 

MULH  CO. 

(Kansas  CSty  Court  of  Appeals.    Missouri. 

Dec.  4,  1911.) 

1.  Sales  (8  282*)— Wabbantt— E)xisi«ncb. 

A  buyer  of  mules,  though  he  selected  those 
purchased  from  a  larger  number,  was  entitled  to 
rely  on  a  warranty  from  the  seller  as  to  their 


hdgfat;  tbe  matter  warranted  not  being  bo  dear 
and  obvious  that  there  could  be  no  mistake  on 
the  buyer's  part. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  262.»] 

2.  Sales    (i    445*)— Wabbantt— EansTitwo*— 
Question  fob  Jxtbt. 

In  an  action  for  alleged  bieaeb  of  warran- 
ty in  the  sale  of  mules,  whether  defendant  war- 
ranted the  beic^t  of  the  mules,  and  whether 
there  was  a  breach  of  such  warranty,  held  for 
the  jury. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  445.*] 

3.  Saucs  ({  441*)— Wabbartt-^Bbbacih— Ovi- 

DENCK. 

Where  plaintiff  corporation  sent  its  agent 
to  purchase  mules,  and  he  bought  certain  mules 
with  a  warranty  as  to  their  height,  evidence,  in 
a  suit  for  breach  of  warranty,  that  when  be 
saw  the  mules  after  they  reached  their  desti- 
nation he  did  not  believe  that  they  were  the 
mules  he  purchased  was  not  so  conclusive 
against  plaintiff  that  the  action  could  not  l>e 
for  breach  of  warranty,  but  should  be  for  &il- 
ure  to  ship  the  mules  purchased;  there  being 
other  evidence  showing  that  the  mules  bought 
were  those  which  arrived,  and  that  plaintiff's 
agent  was  mistaken  as  to  their  height. 

[Bd.  Note.— <For  other  cases,  see  Sales,  Dec 
Dig.  t  441.*] 

4.  Sales    d    442*)  — Wabbaktt— Bbbaoh  — 
Measure  of  Dauaoes. 

In  an  action  for  breach  of  warranty  as  to 
the  height  of  certain  mules,  the  measure  of 
plaintiffs  damages  was  the  difference  between 
the  market  value  of  the  mules  shipped  to  plain- 
tiff at  the  point  of  shipment,  and  the  price  paid 
for  such  mules  as  he  should  have  had  under  the 
warranty. 

[EM.  Note.— For  other  cases,  see  Balea,  Gent 
Dig.  §i  1284-1301;   Dec.  Dig.  g  442.*} 

5.  Sales  (8  446*)— Instructions— Thbobt  of 
Cask — Rjohi  of  Pbeskntation. 

In  an  action  for  breach  of  WEirranty  of  the 
height  of  certain  mules  sold  defendant  was  en- 
titled to  an  instruction  that,  if  the  mules  were 
of  tbe  height  plaintiff  intended  to  bu^  and 
which  defendant  represented  to  plaintiff  it  was 
selling,  there  could  be  no  recovery. 

[EM.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  446.*] 

6.  Sales   (8   446*)— Wabbaktt-Bkeaoh— In- 
structions. 

In  an  action  for  breach  of  warranty  as  ts 
the  height  of  certain  mules,  the  court  erred  in 
refusing  to  charge  that,  although  defendant 
represented  the  mules  to  be  of  tbe  height  plain- 
tiff desired,  and  plaintiff's  agent  had  ctMifidence 
in  the  statement,  yet,  if  the  agent  examined 
the  mules  and  bought  on  his  own  judgment, 
and  not  on  defendant's  representation,  there 
was  no  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  446.*] 

7.  Trial  (|  251*)— Instbuctions— Modifica- 
tion. 

Where  plaintiff  sued  for  breach  of  warran- 
ty only  in  the  height  of  certain  mules,  and 
made  no  claim  for  any  failure  on  defendant's 
part  to  ship  the  mules  or  deliver  them  for  ship- 
ment to  a  railroad  company,  it  was  error  for 
the  court  to  modify  an  instruction  requested  by 
defendant,  by  adding  an  hypothesis  requiring 
that  defendant  shipped  the  mules  on  the  rail- 
way, or  delivered  them  for  shipment  to  tbe 
agent  of  the  railway,  as  imposing  on  defendant, 
an  unwarranted  burden. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  587-595;   Dec.  Dig.  8  251.*] 
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8.  DVIDBirCB  (I  818*)— OOBBESFOHDEKOB  WITH 

Tbibd  Pekbon. 

In  an  action  for  breach  of  warrant/  as  to 
the  height  of  certain  mules,  plaintiff,  after  the 
arrival  of  the  moles,  questioned  that  those  de- 
livered ware  thoae  purchased,  whereupon  cer- 
tain correspondence  resulted  between  atrients  and 
other  officials  of  the  railroad  to  determiDe 
whether  a  mistake  in  reloading  had  not  been 
made,  in  which  it  was  stated  that  nothing  of 
that  kind  had  occurred,  which  correspondence 
defendant  sent  to  plaintiff.  Held,  that  the  cor- 
resjwndence  was  inadmissible,  either  to  prove 
a  warranty,  or  that  the  mules  were  not  ex- 
changed. 

[Ed.  Note. — For  other  cases,  see  fiMdence, 
Dec.  Dig.  i  31&*] 

■    Appeal  from  Clrcntt  Court,  Jackson  Coun- 
ty; Walter  A.  Powell,  Judge. 

Action  by  the  Oak  I^wn  Sugar  Company 
against  the  Sparks  Brothers  Mule  Oompany. 
Judgment  for  plaintiff  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Sebree,  Conrad  &  Wendorff,  for  apiiellant. 
I.  3.  Rlngolsky,  for  respondent. 

BLLISON,  J.  PlalntUTs  petition  states  a 
case  for  breach  of  warranty  in  the  sale  of  47 
bead  of  males.  The  judgment  In  the  trial 
court  was  for  the  plaintiff. 

Plaintiff  is  a  corporation  owning  a  sugar 
plantation  In  the  state  of  Louisiana,  and  de- 
fendant Is  a  corporation  engaged  in  the  busi- 
ness of  buying  and  selling  mules.  On  Jan- 
uary 12,  1907,  E.  V.  Weems,  who  was  presi- 
dent of  the  plaintiff  company,  came  to  Kan- 
sas City,  and  he  and  one  of  defendant's  of- 
ficers selected  the  47  head  from  a  large 
number  which  defendant  had  in  pens  upon 
its  premises.  The  petition  alleges  that  23 
of  the  47  were  warranted  to  be  16  hands 
high;  that  22  were  warranted  to  be  from 
15%  to  16  bands  high;  and  2  to  be  15^ 
hands  high.  It  was  plaintiff's  purpose  to 
ship  the  mules  to  Louisiana  by  railway,  and 
it  Is  alleged  in  the  petition  that  defendant 
agreed  to  load  them  on  the  cars. 

Great  space  is  taken  in  the  record  concern- 
ing the  weight  of  the  mules,  and  on  the  sub- 
ject of  what  Is  considered  "a  sugar"  mule 
and  "a  cotton"  mule.  But  we  put  that  aside, 
for  the  reason  that  the  petition  simply  states 
a  warranty  of  the  height  of  the  animals. 

Defendant  Insists  with  much  force  that, 
in  point  of  fact,  there  was  no  warranty 
made  by  defendant  There  is  much  testi- 
mony, even  that  of  Weems  himself,  which 
tends  to  prove  there  was  no  warranty.  He 
admits  that  he  helped  to  separate  from  the 
others  the  mnles  he  bought,  that  he  picked 
out  the  ones  he  wanted,  and  that  he  inspect- 
ed them,  taking  several  hours  In  doing  this. 
In  addition  to  this,  he  had  defendant  put  a 
balr  brand  on  the  jaw  of  each.  After  they 
were  separated,  he  testified  that  "they  looked 
to  me  just  exactly  what  I  came  there  to  buy, 
and  tbey  were  mules  from  15%  to  16  hands, 
mules  of  good  shape,  of  good  quality.  I  did 
not  see  any  fault  with  them.    It  appeared  to 


me  that  they  just  suited  me."  But  the 
mules  ib  dispute  were  not  measured,  and  it 
cannot  be  said,  as  a  matter  of  law,  that  be- 
cause a  vendee  sees  and  Inspects  personal 
property  he  may  not  also  exact  a  warranty. 
Of  course,  where  the  matter  alleged  to  have 
been  warranted  is  so  clear  and  obvious  that 
there  could  be  no  mistake  on  the  part  of  the 
buyer,  it  then  becomes  manifest  that  he  did 
not  rely  upon  the  warranty,  and  none  will 
be  held  to  exist  Thus,  if  it  should  be  claim- 
ed that  a  vendor  warranted  a  white  horse, 
then  present,  to  be  a  black  horse.  It  would 
be  apparent  that  no  reliance  could  have  been 
placed  on  such  statement 

[1,  2]  But  a  vendee  may  realize  his  lia- 
bility to  mistake  in  judgment,  or  otherwise, 
and  demand  a  warranty  as  a  cautionary 
measure.  In  this  case  it  may  be  that  Weems 
would  have  taken  the  precaution  to  put  the 
standard  to  each  mule,  if  he  had  not  had  the 
warranty  as  to  height.  He  testified  point- 
edly that  he  had  defendant's  express  war- 
ranty; and  there  was  much  other  evidence 
tending  directly,  and  by  inference,  to  sup- 
port what  he  said.  So,  therefore,  we  think 
that  the  question  was  properly  for  the  jury, 
and  that  the  court  did  not  err  In  refusing 
the  demurrer,  so  far  as  this  branch  of  the 
defense  Is  concerned.  Woods  v.  Thompson, 
114  Mo.  App.  38,  88  S.  W.  1126;  Harrington 
v.  Smith,  138  Mass.  92;  Gould  ▼.  Stein,  149 
Mass.  670,  22  N.  B.  47,  6  L.  R.  A.  213,  14 
Am.  St  Rep.  455;  2  Mechem  on  Sales,  | 
1276. 

[3]  It  Is  next  insisted  that  if  there  was 
a  warranty  there  was  no  evidence  of  a 
breach.  The  point  to  this  contention  is  this: 
That  the  mnles  received  at  the  destination  in 
Louisiana  were  not  the  mules  that  were 
warranted.  This  could  be  true  In  two  ways : 
First,  defendant  may  not  have  shipped  the 
mules  sold  and  warranted;  or,  though  ship- 
ped, they  may  have  become  exchanged  or 
mixed  with  other  mules  of  a  different  class 
while  in  transit,  whereby  none,  or. only  a 
part,  arrived  at  destination.  This  question 
arises  out  of  the  character  of  the  evidence 
in  plalntlfTs  behalf.  Weems,  who  is  the 
only  person  who  saw  and  selected  the  mules 
In  Kansas  City,  and  who  also  saw  the  mules 
.which  reached  Louisiana,  testified  positive- 
ly tlut,  as  we  have  already  stated,  he  help- 
ed to  select  the  mules  in  Kansas  City,  and 
that  they  exactly  filled  the  description,  in- 
cluding height,  of  the  kind  he  wanted.  Xet 
when  he  saw  tiie  mules  In  Liouislana,  be  was 
shocked  at  their  appearance,  and  stated  that 
they  were,  with  few  exceptions,  much  small- 
er and  of  a  different  class,  and  that  be 
"did  not  believe"  then,  and  did  not  believe 
at  the  trial,  that  tbey  were  the  same  mules. 

If  they  were  not  the  same  mnles,  by  rea- 
son of  loss  while  in  transit,  of  course  the 
comparison  made  by  witnesses  was  on  a 
false  basis,  and  the  case  was  without  evi- 
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dence  tbat  tbe  mules  Bold  were  not  as  war- 
ranted. And  the  same  result  would  follow 
if  tbe  mules  sold  were  not  taken  to  Louisiana, 
by  reason  of  defendant  fraudulently  sub- 
stituting other  mules  in  their  stead.  In  such 
Instances,  the  action  would  not  be  for  breach 
of  warranty.  The  warranty  alleged  and  re- 
lied upon  was  of  a  certain  and  specific  lot 
of  mules  then  present,  and  then  selected  by 
the  parties.  It  was  not  a  warranty  that 
mules  of  a  certain  description  would  be  ship- 
ped, and  that  they  would  reach  Louisiana. 
The  only  evidence  which  can  sustain  plain- 
tiff's case  as  to  a  breach  of  the  warranty 
must  be  something  to  show  that  those  sep- 
arated, selected,  and  sold  were  not  of  the 
height  warranted.  It  does  not  sustain  the 
case  to  show  that  some  other  mules  were 
not  of  that  height. 

But  there  was  other  evidence,  which  tend- 
ed to  show  tbat  the  mules  bought  In  Kansas 
City  were  the  ones  which  arrived  In  Loui- 
siana, and  we  are  of  the  opinion  tbat  the 
corporate  plaintiff  ought  not  to  be  conclud- 
ed, as  a  matter  of  law,  by  the  fact  that  one 
oi  its  officers,  who  transacted  the  business, 
did  not  believe  the  property  was  the  same. 
There  was  other  evidence  tending  to  show 
that  he  was  mistaken,  and  that  they  were 
the  same.  We  therefore  rule  that  a  question 
whether  there  was  a  breach  of  the  warranty 
was  made  for  the  jury. 

The  next  matter  pres^ted  concerns  tbe 
instructions.  Number  1,  for  plaintiff,  prop- 
erly submitted  the  case  on  the  warranty. 
The  hypothesis  was  submitted  whether  a 
warranty  was  made,  and  whether  it  was 
relied  upon  by  Weems. 

[4]  The  second'  Instruction  was  on  the 
measure  of  damages.  We  take  it  that  the 
damages  should  b€i  ascertained  by  deducting 
the  market  value  at  Kansas  City  of  the 
mules  plaintiff  got  from  the  price  paid  for 
those  he  was  to  get.  And  this  we  under- 
stand to  be  the  meaning  of  the  Instruction. 
No  vexed  question  as  to  expected  profits,  or 
as  to  one  being  entitled  to  his  bargain,  etc., 
appears  in  the  case. 

[S]  But,  while  plaintiff  was  thus  allowed 
all  proper  hypotheses  in  its  behalf,  defend- 
ant was  near  totally  cut  out  of  the  converse. 
For  instance,  it  asked  tbe  simple  declara- 
tion that.  If  the  mules  were  of  the  height 
plaintiff  intended  to  buy  and  which  defend- 
ant represented  to  plaintiff  it  was  selling, 
there  could  be  no  recovery.  Tbat  was  er- 
roneously refused. 

[6]  Again,  defendant  asked  that,  although 
defendant  represented  the  mules  to  be  of 
the  height  which  plaintiff  desired,  and  that 
plaintiff's  agent  had  confidence  in  the  state- 
moit,  yet.  If  the  agent  examined  the  mules 
himself  and  bought  on  bis  own  Judgment, 
and  not  on  defendant's  representations,  then 
there  was  no  warranty.  That  also  was  er- 
roneously refused.  If  the  vendee  examines 
tbe  article  for  himself,  and  buys  on  his 
own  Judgment,  and  does  not  rely  on  the  rep- 


resentations of  the  vendor,  there  is  no  war- 
ranty. Haines  v.  Neece,  116  Mo.  App.  490, 
610,  92  S.  W.  919;  Woods  v.  Thompson,  114 
Mo,  App.  38,  88  8.  W.  1126;  Doyle  v.  Par- 
ish, 110  Mo.  App.  470,  85  S.  W.  646,  and 
authorities  above  cited. 

Again,  defendant  offered  the  hypothesis 
that,  if  the  mules  sold  and  selected  by  plain- 
tiff's agent  were  of  the  height  (setting  out 
the  different  heights  claimed  by  plaintiff) 
he  desired  to  purchase  and  thought  he  was 
purchasing,  then  no  cause  of  action  existed. 
This  was  likewise  erroneously  refused. 

These  three  refused  instructions  were  short 
and  plainly  to  tbe  point  of  defendant's 
defense.  It  is  not  so  stated  by  plaintiff,  but 
tbe  effect  of  its  contention  is  that  because 
its  case  was  properly  submitted  defendant 
was  not  entitled  to  anything  In  its  behalf. 
That  is  not  the  practice.  Defendant  Is  enti- 
tled to  have  submitted  the  converse  of  the 
plaintiff's  case. 

[7]  But  one  instruction  was  given  for  de- 
fendant, and  the  first  half  of  tbat  was 
about  as  asked  by  defendant  in  its  refused 
histructlon  No.  4;  but  It  then  added  the  hy- 
pothesis of  defendant  shipping  the  mules  on 
the  railway,  or  delivering  them  for  ship- 
ment to  the  agent  of  the  railway  company. 
Tbe  addition  as  to  shipment  was  an  unnec- 
essary burden,  which  defeudant  need  not 
have  Included  in  the  instruction.  The  ac- 
tion is  on  the  warranty,  and  it  Is  so  sub- 
mitted by  plaintiff.  There  may  have  been 
included  In  the  agreement  of  sale  that  de- 
fendant was  to  ship  the  mules,  and  his 
failure  to  do  so  would  be  a  nonperformance; 
but  that  certainly  was  not  a  breach  of  war- 
ranty that  the  mules  were  of  a  certain 
height  Chanter  v.  Hopkins,  4  Mees.  &  W. 
399.  In  that  case  it  was  said  tbat:  "A  good 
deal  of  confusion  has  arisen  in  many  of  the 
cases  upon  this  subject  from  the  unfor- 
tunate use  made  of  the  word  *warranty.* 
Two  things  have  been  confounded  together. 
A  warranty  is  an  express  or  implied  state- 
ment of  something  which  the  party  under- 
takes shall  be  a  part  of  a  contract,  and 
though  part  of  the  contract,  yet  collateral 
to  the  express  object  of  it  But  in  many 
of  the  cases,  some  of  which  have  been  re- 
ferred to,  the  circumstance  of  a  party  sell- 
ing a  particular  thhig  by  its  proper  descrip- 
tion has  been  called  a  'warranty,'  and  a 
breach  of  such  contract  a  'breach  of  war- 
ranty'; but  it  would  be  better  to  distin- 
guish such  cases  as  a  noncompliance  with  a. 
contract  which  a  party  has  engaged  to  fulfill, 
as,  if  a  man  offers  to  buy  peas  of  another, 
and  he  sends  him  beans,  he  does  not  per- 
form bis  contract;  but  tliat  is  not  a  war- 
ranty. There  is  no  vMrranty  that  he  ahouU 
sell  him  peas;  the  contract  is  to  sell  peas, 
and  if  he  sells  him  anything  else  in  their 
stead  It  Is  a  nonperformance  of  it" 

[t]  Defendant  next  complains,  and  we 
think  Justly,  that  there  was  error  in  the 
admission  of  letters  as  evidence  against  de- 
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fendant  These  letters  were  from  the  agents 
of  the  line  of  railroad  over  which  the  stock 
was  shipped  to  other  officials  of  the  road, 
and  their  Introduction  came  about  In  this 
way:  The  stock  having  been  selected  by 
plaintiff's  agent,  Weems,  when  plaintiff  be- 
gan to  complain,  some  time  after  Its  arrlral, 
of  its  not  being  the  same  that  was  bought, 
or  that  it  did  not  fill  the  warranty  as  to 
height,  the  inquiry  was  naturally  suggested. 
How  could  It  be?  And  the  thought  occurred 
that  possibly  there  had  been  a  mixing  or  a 
reloading  Into  different  cars  during  transit, 
and  thereby  other  mules  gotten  Into  plain- 
tiff's cars.  So  defendant  asked  an  investi- 
gation, and  the  correspondence  between 
agents  and  other  officials  of  the  railroad 
followed.  In  which  it  was  stated  that  nothing 
of  that  kind  had  occurred.  These  letters 
defendant  sent  to  plaintiff,  and  they  were 
k^t  and  offered  in  evidence  as  stated.  Plain- 
tiff now  suggests  that,  though  not  compe- 
tent to  i>rove  the  mules  were  not  exchanged, 
they  were  comi>etent  as  tending  to  prove 
that  there  was  a  warranty;  that  defendant's 
interest  in  the  matter  showed  that  it  con- 
sidered It  must  account  for  the  mules  re- 
ceired,  being  below  a  certain  height,  etc. 
But  the  mere  fact  of  making  inquiry  of  rail- 
way officials  would  have  answered  that  pur- 
pose, without  putting  In  unsworn  correspond- 
ence between  third  parties.  If  plaintiff  de- 
sired such  evidence,  It  should  have  had  wit- 
nesses In  court,  or  by  deposition.  It  was 
unfair  and  prejudicial  to  defendant  as  of- 
fered. Bloom's  Son  Co.  v.  Haas,  130  Mo. 
App.  122,  108  S.  W.  1078;  Insurance  Co.  v. 
Ouardlola,  129  IT.  S.  642,  9  Sup.  Ct.  425,  82 
L.  Ed.  802. 

The  Judgment  la  reversed,  and  the  cause 
remanded.    All  concur. 


CITT   OF   OARTERVIIylyB  v.   BLTSTONB. 

{Springfield  Court  of  Appeals.    Missouri.    Dec 
4,  1911.) 

LaCENBES    (§    14*)  —  OaniNANCES  —  C0NSTBT70- 

TiON— Vehicles. 

Under  an  ordinance  of  a  city  Imposing  an 
annual  license  fee  for  each  vehicle  used  on  the 
streets  of  the  city  for  traffic,  enacted  pursuant 
to  Rev.  St.  1899,  K  6878,  5979,  one  conducUng 
a  transfer  business  from  points  outside  of  the 
city  to  points  within  the  city  and  from  points 
within  the  city  to  points  outside  thereof,  but 
not  accepting  for  transportation  aiticles  to  be 
hauled  from  a  point  within  the  city  to  any 
other  point  within  it,  is  subject  to  the  tax. 

VEd.  Note.-^FOr  other  cases,  see  Ucenses, 
Cent.  Dig.  tS  25-29;  Dec.  Dig.  |  14.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Joseph  D.  Perkins,  Judg& 

Robert  Blystone  was  tried  for  violating  an 
ordinance  of  the  City  of  Carterville.  From  a 
Judgment  of  acquittal,  the  city  appeals.  Re- 
versed, and  cause  remanded. 


A.  M.  Baird,  City  Atty.,  S.  W.  Bates,  and 
W.  B.  Robertson,  for  appellant. 

NIXON,  P.  J.  The  defendant  was  tried  in 
the  police  court  of  the  city  of  Carterville 
upon  the  following  complaint  (formal  parts 
omitted):  "Comes  now  A.  M.  Baird,  city  at- 
torney within  and  for  the  city  of  Carter- 
ville, and  informs  the  court,  complains  of, 
and  charges  the  facts  to  be:  That  one  Rob- 
ert Blystone,  defendant,  on  the  6th  day  of 
October,  1910,  within  the  corporate  limits 
of  the  city  of  Carterville,  Mo.,  did  then  and 
there  unlawfully  us^  and  operate  upon  the 
streets  of  said  city  a  vehicle,  to  wit,  a  two- 
horse  wagon  commonly  known  as  a  dray  and 
transfer  wagon,  for  the  purpose  of  trade, 
traffic,  and  commerce,  to  wit,  the  carrying 
on  of  the  dray  and  transfer  business  for  and 
on  behalf  of  the  Joplln  Transfer  &  Storage 
ComxKiny,  a  corporation  duly  organized  un- 
der the  laws  of  the  state  of  Missouri  and  do- 
ing business  In  said  Jasper  county,  without 
the  said  Robert  Blystone  or  the  said  Joplin 
Transfer  &  Storage  Company  having  first 
had  and  obtained  a  license  therefor  from 
the  said  city  of  Carterville,  Mo.;  against  the 
peace  and  dignity  of  said  city  of  Carterville, 
and  In  violation  of  sections  2,  4,  6,  7,  and  8 
of  ordinance  No.  129  of  said  city,  which  said 
ordinance  was  passed  and  approved  on  the 
16th  day  of  June,  1910.  Wherefore  plaintiff 
prays  Judgment  agalOBt  the  said  defendant 
in  the  sum  of  one  hundred  dollars  and  for 
costs  of  the  case,  and  that  said  defendant 
stand  committed  until  all  fines  and  costs 
be  paid." 

The  ordinance  which  defendant  was  charg- 
ed to  have  violated,  so  far  as  necessary  to 
understand  the  questions  involved  In  this 
case,  is  as  follows: 

"Sec.  2.  There  is  hereby  levied  and  fixed 
a  license  tax  upon  the  various  objects,  sub- 
jects, vocations,  occupations  and  trades  here- 
inafter in  this  ordinance  mentioned,  within 
the  city  of  Carterville,  Missouri,  and  the 
same  shall  be  licensed,  taxed  and  regulated 
as  hereinafter  provided. 

"Sec.  3.  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  exercise,  carry  on 
or  engage  in  any  of  the  following  businesses, 
trades,  vocations,  or  occupations,  in  the  dty 
of  Carterville,  Missouri,  without  first  having 
obtained  a  license  therefor  from  the  said 
city,  and  the  charge  for  such  license  shall 
be  as  follows:    ♦    •    • 

"Sec.  4.  For  each  vehicle  or  wagon  used  or 
operated  upon  the  streets  of  the  dty  of  Car- 
terville, Missouri,  for  the  purpose  of  trade, 
traffic  or  commerce,  as  follows:  Each  one- 
horse  wagon,  $7.50  per  annum.  Each  two- 
horse  wagon,  $10  per  annum.    *    *    * 

"Sec.  6.  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  operate  or  use,  di- 
rectly or  indirectly,  upon  the  streets  of  the 
city  of  Carterville,  Missouri,  any  vehicle  or 
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wagon  upon  which  said  refalcle  or  wagon 
there  Is  by  the  terms  of  this  ordinance  a  li- 
cense tax  levied  and  fixed,  without  first  hav- 
ing bad  and  obtained  a  license  therefor,  and 
any  person,  firm  or  corporation  so  doing,  or 
assisting  directly  or  Indirectly  In  so  doing 
In  any  manner  either  as  owner,  proprietor, 
or  as  offic»,  manager,  superintendent,  agoit, 
servant  or  employ^,  shall  be  guUty  of  a  mis- 
demeanor and  of  a  separate  and  distinct  of- 
fense and  misdemeanor  under  the  provisions 
hereof  for  each  period  of  twenty-four  hours 
in  which  such  vehicle  or  wagon  is  so  used, 
or  operated,  and  shall  be  proceeded  against 
as  tn  case  of  other  misdemeanors  within  the 
meaning  of  this  ordinance,  and  upon  convic- 
tion thereof  shall  be  fined  for  each  misde- 
meanor or  offense  in  any  sum  not  less  than 
five  dollars  nor  more  than  one  hundred  dol- 
lars." 

This  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that 
the  Joplin  Transfer  &  Storage  Company  was 
engaged  in  the  transfer  and  storage  business, 
having  Its  office  in  the  city  of  Joplin,  where 
it  kept  Its  teams,  wagons,  equipment,  and 
drivers;  that  the  said  city  of  Joplin  is 
about  seven  miles  distant  from  the  city  of 
Cartervllle;  that  the  city  of  Webb  City  Is 
situated  betwe^i  the  two  said  cities;  that 
all  three  of  said  cities  together,  with  the 
thickly  populated  portions  of  Jasper  county 
lying  adjacent  to  said  cities,  comprise  one 
trade  area  and  district  from  which  the  said 
Joplin  Transfer  &  Storage  Company  obtain- 
ed its  transfer  and  storage  business;  that 
the  defendant  was  employed  by  said  compa- 
'ny  as  a  driver  of  one  of  its  dray  wagons 
used  by  the  company  for  the  transfer  of 
goods  Tor  hire;  that  the  company  held  Itself 
out  to  the  public  in  the  cities  of  Joplin, 
Webb  City,  and  Cartervllle,  as  conducting  a 
transfer  business,  hauling  and  transferring 
property  for  hire  from  points  outside  of  the 
city  of  Cartervllle  to  points  within  the  city, 
and  from  points  within  the  city  to  points 
outside  of  the  city;  that  the  company  re- 
ceived orders  in  the  course  of  its  business 
for  the  moving  of  property  from  points  with- 
in the  city  of  Cartervllle  to  points  outside; 
and  that  It  did  repeatedly  and  habitually 
and  as  a  business  send  Its  two-horse  wagons 
and  vehicles  into  the  city  of  Cartervllle  upon 
the  streets  and  public  highways  of  said  dty 
for  the  purpose  of  hauling  and  transferring 
articles  that  persons  desired  to  have  trans- 
ferred; but  that  said  company  would  not 
accept  for  transportation  articles  to  be  haul- 
ed from  a  point  within  said  dty  to  any  other 
point  within  said  city,  and  all  requests  for 
the  hauling  of  goods  from  a  point  within 
said  dty  to  any  other  point  within  said  dty 
were  by  said  defendant  and  said  company 
declined. 

The  sole  question  Involved  Is  as  to  the 
right  of  the  plaintiff  dty  to  exact  a  license 
tax  of  defendant  for  the  use  of  its  streets  by 
defendant  In  carrying  on  the  transfer  busi- 


ness in  the  manner  indicated.  Of  coarse,  this 
case  is  to  be  decided  on  its  own  basis  of 
facts  and  does  not  require  the  consideration 
of  cases  where  the  ultimate  facts  Involved 
were  dissimilar  to  those  prasented  in  tills 
record. 

The  questions  involved  1b  this  appeal  are 
doeely  analogous  to  those  passed  upon  by 
this  court  tn  the  case  of  Wonner  et  aL  v. 
City  of  Cartervllle,  142  Mo.  ^p.  120,  125 
S.  W.  861.  An  ordinance  of  the  city  of  Car- 
tervllle, very  similar  to  the  ordinance  in 
question  in  the  present  case,  was  under  con- 
sideration. The  r«vondents  in  that  case 
challenged  the  authority  of  the  dty  under 
its  charter  to  levy  a  tax  on  their  wagons, 
and  it  was  said  in  that  opinion  that  the 
statute  (section  6979,  R.  S.  1899)  provides 
that  "dtles  of  the  fourth  class  (of  whldi  the 
dty  of  Cartervllle  is  one)  shall  have  and 
exercise  exclusive  control  over  all  streets,  al- 
leys, avenues  and  public  highways  within  the 
city  limits  of  such  dty,"  and  that  section 
6978,  R.  S.  1899,  provides  that  "the  mayor 
and  board  of  aldermen  shall  have  power  and 
authority  to  regulate  and  to  Ilceose,  and  to 
levy  and  collect  a  license  tax  on  ♦  •  • 
merchants  of  all  kinds,  grocers,  •  •  • 
butchers,  •  ♦  •  hackney  carriages,  omni- 
buses, carts,  drays,  transfer  and  Job  wagons, 
ice  wagons,  and  all  other  vehicles,  •  •  • 
and  all  other  businesses,  trades  and  avoca- 
tions whatever." 

The  controversy  in  that  case  arose  over 
bakers'  wagons.  The  wagons  sought  to  be 
charged  with  a  license  tax,  as  well  as  the 
horses,  and  entire  outfit,  were  from  Joplin 
and  Webb  City,  and  belonged  to  persons  who 
resided  outside  the  limits  of  the  dty  of  Oar- 
tervllle.  The  wagons  were  loaded  with  bak- 
ery products  outside  the  dty  and  carried 
and  delivered  to  customers  within  the  city  of 
Cartervllle,  and  It  was  held  that  under  such 
circumstances,  as  the  wagons  were  being  mn 
tn  the  dty  of  Cartervllle  for  the  purpose  of 
carrying  on  the  business  of  the  respondents 
within  said  dty,  the  respondents  were  liable 
for  the  license  tax  no  matter  where  they  may 
have  resided,  and  that  the  running  of  the 
wagons  under  the  circumstances  was  within 
the  scope  and  purview  of  the  ordinances  of 
such  dty.  In  that  case,  however,  the  evi- 
dence showed  that  the  bakers'  wagons  made 
regular  trips  from  the  bakeries  in  Joplin 
and  Webb  City  loaded  with  bakery  products 
which  were  sold  from  the  wagons  to  custont- 
ers  and  dealers  by  traveling  from  house  to 
house  selling  and  taking  orders.  Some  point 
is  made  on  this  appeal  that  the  Wonner  Case 
has  no  application  because  under  the  evi- 
dence in  that  case  the  trips  were  regularly 
made,  and  the  wagons  regularly  traveled 
from  house  to  house  In  the  transaction  of 
their  business.  We  think  this  Is  a  mere  de- 
tail or  incident  which  was  stated  in  the  opin- 
ion because  the  facts  authorized  it  In  tl^at 
case;  but  the  controlling  prlndple  of  that 
case  Is  identical  with  the  prindple  involved 
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In  this,  In  tbat  the  use  of  the  streets  by  the 
wagons  for  hire  gave  the  right  to  impose 
the  yehlcle  tax. 

In  this  case  the  respondent  does  not  con- 
tend that  the  ordinance  passed  by  the  city  of 
Cartervllle  Is  not  a  yalld  ordinance;  but  the 
contention  Is  that  respondent  was  not  vio- 
lating that  ordinance  when  be  was  not  en- 
gaged in  a  regular  business  which  took  him 
upon  the  streets  of  the  city  of  Cartervllle, 
but  that  he  is  exempt  from  such  taxation — 
only  hauling  for  parties  occasionally  from 
points  without  to  points  within  the  city, 
and  vice  versa — and  that  as  to  such  hauling 
the  city  had  no  right  to  tax.  To  sustain  this 
contention  respondent  has  called  attention 
to  the  case  of  St.  Charles  v.  Nolle,  61  Mo. 
122,  11  Am.  Rep.  440,  as  containing  the  prin- 
ciples which  he  claims  are  decisive  of  this 
case.  In  the  Wonner  Case  we  disposed  of 
the  Nolle  Case  as  follows:  "Our  attention 
has  been  directed  by  respondents  to  the  case 
of  St  Charles  v.  Nolle,  51  Mo.  122  [11  Am. 
Rep.  440].  There  is  no  essential  analogy  be- 
tween that  case  and  the  preeent  one,  and 
therefore  the  law  of  that  case  is  not  control- 
ling in  this.  The  ordinance  of  the  dty  of 
St.  Charles  undertook  to  tax  occupations  out- 
side the  city  for  the  benefit  of  those  living 
within  the  city,  and  It  was  held  that  its 
ciiarter  gave  It  no  authority,  express  or  im- 
plied, to  Impose  a  license  tax  on  wagons  en- 
gaged in  hauling  outside  the  city."  The  im- 
portance which  respondent  has  attached  to 
that  case  justifies  at  our  hands  Its  further 
consideration.  The  agreed  statement  of  facts 
upon  which  the  Nolle  Case  was  tried,  as  stat- 
ed in  the  opinion  in  that  case,  was  as  fol- 
lows: "Nolle,  the  defendant,  was  hauling 
lumber  for  Hallrah  &  Macheus  from  Judges 
Landing  on  the  Mississippi  river  about  seven 
miles  below  the  city  of  St  Charles,  to  their 
lumber  yard  in  the  dty  of  St  Cliarles,  with- 
out first  Iiavlng  taken  out  a  license  •  •  • 
as  a  drayman  or  wagoner.  Nolle  is  a  farmer 
and  nonresident  of  the  city,  living  about  five 
miles  below  the  city  in  the  neighborhood  of 
said  landing.  He  does  not  make  hauling  for 
hire  his  regular  business,  but  did  the  haul- 
ing in  this  instance  for  compensation."  The 
ordinance  of  the  city  of  St.  Charles  was  to 
the  effect:  "That  every  owner  or  driver  of 
any  dray,  cart  or  wagon  used  or  kept  to 
carry  or  convey  goods,  wares  or  merchandise 
or  any  species  of  property  or  thing  for  hire, 
from  one  part  of  the  city  to  (mother  part, 
or  from  places  toithin  the  city  to  places 
loithovt  the  dty,  or  from  places  without  the 
city  to  places  toithin  the  city  shall  reglstei' 
and  number  the  same  with  the  city  register, 
give  bonds,  etc"  The  charter  of  the  city  of 
St  Cliarles  provided  that  "the  mayor  and 
conncilmen  shall  have  power  by  ordinance, 
to  provide  for  licensing,  taxing  and  regulat- 
ing hacks,  drays,  wagons  and  other  vehicles 
used  within  the  city  for  pay."  It  will  there- 
fore be  seen  that  to  violate  the  ordinance  of 


the  dty  of  St  Charles,  by  its  very  terms, 
it  was  necessary  that  the  unlicensed  vehicle 
should  be  engaged  in  the  business  of  hauling 
outside  as  well  as  inside  the  city  limits  or 
from  the  inside  to  the  outside,  and  the  pal- 
pable physical  fact  is  that  a  ■peraoa  could 
not  haul  from  the  outside  to  the  inside  or 
from  the  inside  to  the  outside  of  the  city 
without  hauling  on  the  outside  of  the  dty, 
and  the  tax  was  imposed  by  its  express 
terms  on  the  business  of  hauling  outside  as 
well  as  inside  the  dty.  The  court  held  under 
this  state  of  facts  that  there  was  no  author- 
ity, expressed  or  implied,  in  the  charter  of 
the  city  of  St  Charles,  authorizing  the  im- 
position of  a  license  tax  on  wagons  engaged 
In  hauling  outside  the  dty,  and,  as  the  ordi- 
nance levying  such  tax  was  not  authorized 
by  Its  charter,  it  was  null  and  void,  and 
tliat  to  tax  occupations  outside  the  dty  for 
the  benefit  of  those  living  in  the  dty  Is  in 
effect  taking  the  property  of  citizens  for  pri- 
vate use ;  thatf  the  city  could  only  pass  such 
ordinances  as  were  warranted  by  its  charter, 
and  there  was  no  authority,  expressed  or 
implied,  in  the  charter  of  the  dty  of  St 
Charles  to  authorize  the  Imposition  of  a 'li- 
cense tax  on  wagons  hauling  outside  the  dty. 

In  contradistinction  to  the  ordinance  of 
the  dty  of  St  Charles,  the  ordinance  of  the 
city  of  Cartervllle  was  a  tax  levied  for  the 
use  of  Its  streets,  and  such  tax  was  levied 
irrespective  of  the  terminal  points  of  the 
liauling,  and  while  the  owner  of  the  unli- 
censed vehicle  might  use  it  for  hauling  from 
a  point  outside  to  a  point  inside  the  dty, 
or  from  a  point  inside  to  a  point  outside  the 
city,  this  was  optional  as  his  business  inter- 
ests might  dictate.  The  tax  was  not  levied 
because  of  such  a  haul,  and  because  the  ve- 
hicle was  used  outside  the  dty  was  no  rea- 
son why  the  tax  should  not  be  paid  for  the 
use  of  the  streets  inside  the  dty.  The  license 
tax  in  the  case  of  the  dty  of  Cartervllle,  as 
we  have  seen,  was  levied  exclusively  on  ve- 
hicles engaged  in  traffic  on  the  streets  of 
the  city  and  not  on  business  done  outside^ 
and  it  was  strictly  a  vehicle  tax  for  the  use 
of  the  dty's  streets. 

On  broad  principles  of  equity,  the  respond- 
ent has  no  Just  grounds  of  complaint.  He 
had  the  benefit  of  the  police  protection  given 
him  by  the  dty  government  and  paid  noth- 
ing to  improve  the  streets,  and  yet  was  us- 
ing them  from  day  to  day  as  his  business 
required  for  profit  in  his  business  the  same 
as  the  residents.  To  relieve  the  respond- 
ent under  these  drcumstances,  from  the  pay- 
ment of  the  license  tax  in  question,  would  be 
to  sanction  an  unjust  discrimination  against 
the  residents  of  the  city  of  Cartervllle  and 
in  favor  of  the  respondent,  who  has  the  use 
of  Its  streets.  The  effect  would  be  to  give 
the  nonresidents  the  benefit  of  a  constant 
use  of  the  streets  as  their  business  might 
require  and,  all  the  advantages  of  the  city 
trade  and  at  the  same  time  relieve  them  ea- 
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tirely  of  dty  taxation  which  Its  own  citizens 
are  compelled  to  bear  to  maUitaln  the  streets 
and  support  the  city  government  of  which 
the  respondent  was  beneficiary. 

It  is  therefore  ordered  that  the  judgment 
be  reversed,  and  the  cause  remanded. 

COX,  J.,  concurs.  GRAT,  J.,  concurs  in 
separate  opinion. 

GRAT,  J.  (concurring).  I  fully  concur  In 
all  that  Judge  NIXON  has  said  in  the  fore- 
going opinion,  and  it  is  not  my  puri>ose  here- 
in to  again  discuss  the  general  principles 
covered  by  him.  In  my  judgment  the  case 
involves  questions  of  far-reaching  impor- 
tance, and,  unless  the  facts  of  the  case  are 
thoroughly  understood,  the  opinion  Is  likely 
to  be  cited  in  support  of  a  proposition  that  it 
does  not  and  Is  not  Intended  to  sustain.  And 
I  believe  there  has  been  a  general  misunder- 
standing of  what  was  really  decided  by  the 
Supreme  Conrt  In  the  St.  Charles  Case,  51 
Mo.  122,  11  Am.  Rep.  440,  and  that  it  has 
been  generally  conceded  that  the  Supreme 
Court  in  that  case  declared  that  a  municipali- 
ty of  this  state  has  no  authority  to  levy  a 
license  tax  upon  vehicles  engaged  in  hauling 
from  points  without  the  city  to  points  with- 
in the  city,  and  vice  versa.  But  I  believe, 
however,  Judge  NIXON  has  correctly  con- 
strued that  opinion,  and  that  it  is  not  an  au- 
thority for  the  doctrine  that  under  no  cir- 
cumstances has  a  city  the  right  to  levy  a  li- 
cense tax  on  a  vehicle  ovnied  by  a  nonresi- 
dent and  used  for  the  purpose  of  hauling  in- 
to and  out  of  the  city. 

This  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that  the 
Joplin  Transfer  &  Storage  Company  was  en- 
gaged in  the  transfer  and  storage  business, 
having  Its  ofiSce  in  the  city  of  Joplin,  where 
It  kept  its  team,  wagons,  and  equipment; 
that  the  defendant  was  employed  by  said 
company  as  a  driver  of  one  of  its  dray  wag- 
ons used  by  the  company  tor  the  transfer  of 
goods  for  hire;  that  the  company  held  itself 
out  to  the  public  In  the  cities  of  Joplin,  Webb 
City,  and  Cartervllle,  as  conducting  a  trans- 
fer business,  hauling  and  transferring  prop- 
erty for  hire  from  points  outside  of  the  city 
of  Cartervllle  to  points  within  the  city,  and 
from  points  within  the  city  to  points  outside 
of  the  city;  that  the  company  reoeived  orders 
In  the  course  of  its  business  for  the  moving 
of  property  from  points  within  the  city  of 
Cartervllle  to  points  outside,  and  that  it  did 
repeatedly  and  habitually  and  as  a  bnslness 
send  its  two-horse  wagons  and  vehicles  into 
the  city  of  Cartervllle,  upon  the  streets  and 
public  highways  of  said  city,  for  the  purpose 
of  hauling  and  transferring  property. 

It  is  solely  on  account  of  the  nature  of  the 
bnslness  actually  transacted  by  the  transfer 
company  In  the  dty  of  Cartervllle  that  I  be- 
lieve it  is  subject  to  ttie  license  tax  Imposed. 
I  do  not  attach  qteclal  importance  to  the  fact 


that  the  resident  owner  Is  taxed  to  keep 
up  the  streets,  and  therefore  it  is  not  right 
to  give  the  nonresident  the  free  use  of  the 
same.  It  is  the  duty  of  each  municipality  to 
keep  its  own  streets  in  repair.  It  is  most 
likely  that  the  nonresident  owner  of  the  vehi- 
cle has  been  taxed  in  the  city  of  his  residence 
to  ke^  its  streets  In  r^wir,  so  tliat  persons 
without  the  city  and  coming  therein  for  busi- 
ness or  pleasure  can  pass  over  the  same  with 
reasonable  safety.  In  other  words,  the  own- 
er of  a  vdiicle  in  Cartervllle,  who  pays  a  li- 
cense tax  to  keep  that  city's  streets  in  re- 
pair, does  so,  not  for  his  own  use  exclusively, 
but  for  the  public  generally,  including  resi- 
dents and  nonresidents  of  the  city,  and  what 
he  gives  to  make  the  streets  convenient  for 
the  use  of  a  resident  of  Joplin  is  reciprocated 
by  his  right  to  the  free  use  of  the  streets  of 
Joplin,  as  occasion  may  require. 

Tliere  is  nothing  in  the  opinion  of  Judge 
NIXON,  as  I  construe  it,  holding  that  a 
fourth-class  city  has  the  right  to  levy  a  li- 
cense tax  on  all  vehicles  that  may  pass  over 
its  streets.  And  I  do  not  believe  that  a  liv- 
eryman or  drayman  can  be  required  to  pay  a 
license'  tax  in  each  city  to  which  he  may 
send  bis  vehicles  on  business,  and  therefore 
I  do  not  believe  a  city  governed  by  the  laws 
of  this  state  relating  to  cities  of  the  fourth 
class  has  any  right  to  levy  or  collect  a  license 
tax  on  a  nonresident  drayman  who  may  oc- 
casionally pass  through  such  city  with  his 
vehicles,  or  who  may  occasionally  haul  goods 
into  the  city  and  deliver  them  therehi. 

I  think  the  law  on  this  question  was  cor- 
rectly declared  in  White  Oak  Coal  Co.  v. 
Manchester,  109  Va.  749,  64  S.  E.  944,  132 
Am.  St  Rep.  943;  Dooley  v.  Bristol,  102  Va, 
232,  46  S.  E.  296;  and  Plymouth  T.  Cooper, 
135  N.  C.  1,  47  S.  B.  129. 

In  the  White  Oak  Coal  Company  Case,  the 
city  attempted  to  levy  a  license  tax  upon  the 
vehicles  of  the  coal  company  located  in  an- 
other city,  but  which  had  come  to  the  first- 
named  city  for  the  sole  purpose  of  unloading 
a  consignment  of  coal  and  delivering  it  to 
a  party  outside  of  the  dty  limits.  In  de- 
claring the  defendant  was  not  subject  to  the 
license,  the  court  said:  "To  levy  such  a  tax 
on  vehicles  of  nonresidents  whose  business 
or  pleasure  casually  carries  them  into  or 
through  the  city  would  be  in  derogation  of 
their  reserved  right  to  use  the  highways  of 
the  commonwealth,  and  impose  intolerable 
conditions  upon  the  public,  and  lead  to  ab- 
surd results." 

In  Plymouth  v.  Cooper,  supra,  a  liveryman 
of  another  town  under  contract  went  to  the 
licensing  city  for  the  purpose  of  meethig  a 
person  and  convejring  him  to  another  dty. 
The  court  held  he  was  not  subject  to  the  tax 
and  said:  "Surely,  the  Legislature  never  in- 
tended any  such  result,  nor  should  the  courts 
place  such  a  construction  upon  the  law  as  to 
legalize  such  action.  It  would  require  a  liv- 
eryman who  had  paid  all  the  taxes  at  his 
home  to  pay  an  additional  tax  in  every  town 
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to  vblcb  be  happened  to  send  a  vehicle,  even 
If  only  once  a  year." 

Ib  the  recent  case  of  Pegg  t.  Columbna,  80 
Ohio  St  367,  89  N.  B.  14,  23  L.  R.  A.  (N.  S.) 
453,  the  Supreme  Court  of  Ohio  passed  upon 
the  right  of  the  city  of  Columbus  to  exact  a 
license  tax  from  farmers,  each  of  whom  own- 
ed a  two-horse  farm  wagon,  drawn  by  two 
horses,  and  which  was  occasionally  driven 
Into  said  city  for  the  purpose  of  delivering 
farm  products  of  their  own  raising,  and  for 
the  purjwse  of  transporting  merchandise  to 
their  homes,  and  which  they  had  purchased 
In  Bald  city  for  their  family  use.  The  ordi- 
nance required  a  tax  for  all  vehicles  used 
upon  the  streets  of  the  city.  In  holding  that 
the  city  did  not  have  the  right  to  collect  the 
license  tax,  the  court  said:  "If  the  city  of 
Columbus  may  enforce  such  ordinance 
agt^lnst  nonresidents,  so  may  any  other  mu- 
nicipal corporation,  of  which  there  are  sev- 
eral within  Franklin  county,  and,  If  such 
measures  should  be  adopted  by  tbem  or  some 
of  them,  a  farmer  whose  way  to  Columbus 
lies  through  such  town  or  city  would  be  re* 
'Quired  to  pay  further  tribute  to  repair  streets. 
And,  as  it  is  found  that  farmers  and  garden- 
ers living  in  counties  adjoining  Franklin 
county  haul  their  farm  and  garden  products 
to  Columbus,  each  municipality  through 
which  such  farmer  would  pass  could  demand 
the  payment  of  a  license  fee  for  the  use  of 
the  streets  until  license  would  become  prohi- 
bition. What  Columbus  can  legally  do  tn 
this  respect  any  other  Ohio  municipal  corpo- 
ration can  do— demand  an  entrance  fee  as  a 
-condition  to  the  use  of  the  public  highway. 
If  such  farmer  uses  one  of  the  vehicles  nam- 
ed to  pass  through  Columbus  and  Franklin 
-county  on  a  mission  of  business  or  pleasure, 
«Ten  occasionally  or  once  in  a  year,  he  is 
required  to  obtain  the  license." 

In  Bennett  v.  Birmingham,  81  Pa.  15.  the 
-court  expressly  held  that  the  city  was  not  au- 
thorized to  Impose  a  tax  on  drays  and  wag- 
-ons  owned  by  nonresidents  of  Birmingham, 
and  used  in  carrying  goods  and  products 
through  the  borough  from  an  adjoining  town- 
ship to  Pittsburg. 

I  am  further  of  the  opinion  that  the  law 
was  correctly  declared  by  this  court  in  Won- 
ner  v.  City  of  CartervOle,  142  Mo.  App.  120, 
125  S.  W.  861,  and  by  other  courts  in  the 
following  cases:  Tomlinson  v.  Indianapolis, 
144  Ind.  142,  43  N.  R  0,  36  L.  R.  A.  413;  Ma- 
son V.  Mayor  of  Cumberland,  92  Md.  451,  48 
Atl.  136;  Gartside  v.  East  Bt  Louis,  43  IlL 
47;  Bdenton  v.  Capeheart,  71  N.  C.  156;  Gib- 
son V.  CoraopoUs,  27  Plttsb.  Leg.  J.  (N.  S.) 
7;  Memphis  v.  Battaile,  8  Helsk.  (Tenn.)  524, 
24  Am.  Bop.  285;  Western  Union  Telegraph 
Co.  ▼.  City  of  Freemont,  39  Neb.  692,  58  N. 
W.  415,  26  li.  B.  A.  698. 

In  City  of  Memphis  v.  Battaile,  supra, 
the  defendants  owned  a  rolling  mill  situated 
oatslde  of  the  dty,  and  they  used  their  teams 
In  hauling  the  products  of  their  mill  to  their 
-customers  in  the  dty,  and  for  the  purpose 
141S.W.-45 


of  hauling  scrap  iron  they  purchased  from 
persons  in  the  city  for  their  mill.  In  uphold- 
ing the  right  of  the  city  of  Mempls  to  require 
them  to  pay  the  license  tax,  the  court  said: 
"But  the  defendants  insist  they  are  not  liv- 
ing within  the  city  limits,  and  their  drays 
and  the  animals  that  draw  them  are  kept 
outside  the  city,  except  when  plying  their 
avocations;  and  therefore  they  are  not  lia- 
ble. We  cannot  yield  to  this  argument  The 
privilege  is  exercised  within  the  city  and 
along  its  streets,  and  this  is  the  dally  busi- 
ness of  the  draymen  and  their  drays.  The 
privilege  taxed  is  the  use  of  the  drays  in 
the  city,  and  it  can  certainly  make  no  dif- 
ference where  the  beneficiary  resides." 

If  the  testimony  In  this  case  disclosed  noth- 
ing more  than  the  facts  that  the  transfer 
company  had  an  o£Bce  in  Joplin,  and  that 
its  teams  and  equipment  were  kept  there 
also,  and  that  occasionally  it  was  employed 
to  haul  goods  which  required  Its  teams  to 
enter  upon  the  streets  of  CarterviUe,  I  do  not 
believe  it  could  be  required  by  CarterviUe  to 
pay  a  license  tax  on  the  vehicle  thus  using 
the  sti-eets.  But  the  record  in  this  case  dis- 
closes that  the  city  of  Joplin  is  but  a  few 
miles  distant  from  the  city  of  CarterviUe, 
and  that  said  cities,  together  with  the  city  of 
Webb  City,  which  lies  between  Joplin  and 
CartervUle,  comprise  one  trade  area  and  dis- 
trict from  which  the  company  obtained  its 
transfer  business,  and  in  which  it  held  Itself 
out  to  the  public  as  being  engaged  in  such 
transfer  business,  and  ready  to  serve  all  who 
required  its  services.  Under  these  circum- 
stances, it  appears  to  me  that  the  transfer 
company  was  engaged  in  the  transfer  busi- 
ness In  CarterviUe,  and  therefore  that  city 
has  the  right  to  require  the  company  to  pay 
a  license  tax  on  Its  vehicles  used  in  conduct- 
ing its  business  in  the  dty. 


JOPLIN  TRANSFEJR  &  STOBAGD  CO.   v. 

CITY  OF  CABTBBVILLB  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Dea 

4,  1911.) 

Appeal  from  Circuit  Court,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  the  Joplin  Transfer  &  Storage 
Company  against  the  City  of  CarterviUe  and 
others.  From  a  judgment  granting  a  perpetual 
injunction,  defendants  appeal.  Reversed,  and 
biU  dismissed. 

A.  M.  Baird,  Qty  Atty.,  S.  W.  Bates,  and 
W.  B.  Robertson,  for  appellants.  Lee  Shep- 
herd, for  respondent 

NIXON,  P.  J.  On  May  2,  1911,  respondent 
filed  in  the  drcult  court  of  Jasper  county  the 
following  petition  (formal  ports  omitted): 
"Plaintiff  states:  TbtA  It  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Missouri 
tor  the  purpose  of  doing  a  general  transfer 
businesa.  and  among  other  things  hauls  machin- 
ery, buildings,  and  other  property  from  points 
Within  the  city  of  Joplin  to  points  without 
said  city  of  Joplin,  and  from  the  city  of  Jop- 
lin to  and  through  the  city  of  CarterviUe,  Mo., 
and  from  points  within  said  dty  of  CartervUle 
to  points  Deyond  the  limits  of  said  city,  but 
does  not  do  any  hauUng  or  transfer  business  or 
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teaming  from  any  point  wlAin  the  city  of 
CartervIUe  to  other  points  within  said  city. 
That  the  defendant  city  of  Oarterrille  is  a  city 
of  the  fourth  class,  organized  and  existing  un- 
der the  laws  of  the  state  of  Missouri  as  such. 
That  the  defendant  W.  B.  Robinson  is  the 
mayor  of  said  city.  That  A.  M.  Baird  is  city 
attorney   of  said   city.     That   Boy    Slevins   is 

city  marshal  of  said  city.    That  — » is  police 

judge  of  said  city  of  Oarterville.  Plaintiff  fur- 
ther says:  That  heretofore  on  numerous  occa- 
sions the  defendants  have  arrested  the  employfia 
of  plaintiff  for  alleged  violations  of  certain  city 
ordinances  of  the  city  of  Carterville,  to  wit,  sec- 
tion   of  article of  ordinance . 

lliat  the  defendants  threaten  to  again  arrest 
said  employ^  of  plaintiff  for  the  alleged  vio- 
lation of  said  ordinance.  That  the  acts  and 
conduct  on  behalf  of  plaintiff's  employes  which 
said  defendants  complain  of,  and  for  which  said 
employfe  have  heretofore  been  arrested,  and  for 
which  the  defendants  threaten  to  and  are  at>out 
to  arrest  the  employes  of  plaintiff,  are  as  fol- 
lows: 'For  hauling  goods  and  chattels  from  the 
city  of  Joplin  and  elsewhere  outside  of  the 
city  of  Carterville  to  points  within  said  city 
of  Carterville  and  through  said  city  to  points 
beyond  the  limits  of  said  city  of  Carterville.' 
That  said  arrests  are  vexatious  and  are  with- 
out any  lawful  authority  therefor,  and  con- 
trary to  the  laws  of  the  state  of  Missouri,  and 
to  the  Constitution  of  the  state  of  Missouri, 

and  particularly  section of  article , 

and  also  contrary  to  the  spirit  as  well  as  the 
wording  of  the  said  city  ordinance  of  the  city 
of  Carterville,  and  that  said  arrests  result  in 
a  multiplicity  of  suits  and  useless  and  vexatious 
litigation,  and  to  the  prreat  annoyance  and  in- 
terference with  plaintiff's  said  transfer  business 
and  to  the  great  htuniliation,  annoyance,  and 
vexation  of  plaintiff  and  pltdntiff's  employes 
and  In  irreparable  damage  and  Injury  to  plain- 
tiff. Wherefore  plaintiff  prays  that  defendants, 
th;ir  agents,  servants,  and  employes,  be  re- 
strained and  enjoined  from  arresting  said  eta- 
ployte  of  plaintiff,  or  In  any  way  interfering  di- 
rectly or  indirectly  with  plaintiff  in  the  man- 
agement and  conduct  of  its  transfer  business 
when  hauling  goods,  chattels,  and  property  from 
points  without  said  city  of  Carterville  to  points 
within  said  city,  or  from  points  without  said 
city  of  Carterville  through  said  city  to  points 
beyond  the  limits  thereof,  until  the  further  ac- 
tion and  order  of  this  court,  and  that,  upon  a 
hearing  hereof,  the  defendants  and  each  of  them 
be  perpetually  restrained  and  enjoined  from 
said  actions  and  conduct  hereinabove  set  forth." 

The  answer  of  the  defendants  was  a  general 
denial.  Upon  the  filing  of  the  petition  and  an 
injunction  bond  by  the  plaintiff  in  this  case,  the 
court  granted  a  temporary  injunction.  Subse- 
quently, upon  trial,  the  injunction  was  made 
perpetual.     The  defendants  have  appealed. 

The  issues  in  this  case  are  as  to  the  validity 
of  an  ordinance  of  the  cit^  of  Carterville  and 
the  liability  of  the  plaintiff  to  pay  a  license 
tax  in  its  transfer  or  dray  business  in  hauling 
for  hire  from  points  outside  the  city  to  points 
inside  the  city,  and  vice  versa.  The  principles 
involved  are  the  same  as  those  in  the  case  of 
City  of  Carterville,  Appellant,  v.  Robert  Bly- 
Btone,  Respondent,  141  S.  W.  701,  decided  by 
this  court  at  this  term,  and  reference  to  the 
opinion  in  that  case  is  made  for  their  discus- 
sion. Under  the  conclusions  therein  reached, 
the  city  had  the  right  under  its  ordinances  to 
collect  a  license  tax  on  plaintiff's  vehicles,  and 
the  granting  of  the  injunction  was  therefore 
not  warranted  by  law.  It  is  accordingly  orders 
ed  that  the  judgment  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  set  aside  its  order  granting  an  injunction, 
and  that  plaintiff's  bill  be  tusmissed,  at  its 
costs.     All  concur. 


LSXTKIB  T.  BONNIZET  et  bL 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
4,  1911.) 

1.  Appsal  akd  Ebbob  (I  171*)  —  Revikw — 
Theosiss  of  Cask. 

The  appellate  court  sits  in  review  of  the 
errors  of  law  committed  by  the  trial  oonrt,  and 
positions  taken  on  appeal  must  conform  to 
those  taken  at  the  triaJ. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  10S3-1069;  Dec.  Dig.  ( 
171.*] 

2.  Pabtnebship  (i  217*)— AcziOH  Aoairbt— 
Burden  or  Proof. 

Where  an  action  was  brought  against  de- 
fendants as  partners,  and  plaintiff  alleged  a 
cause  of  action  against  one  of  the  defendants 
for  the  whole  account,  and  the  other  defendants 
for  the  account,  less  one  item,  and  the  defend- 
ants pleaded  an  estoppel,  and  that  the  pcurtner- 
ahip,  which  was  admitted,  had  been  organized 
to  take  over  a  mineral  lease  owned  by  one  of 
the  defendants,  and  that  such  partnership  had 
assumed  to  pay  plaintiff  tlie  total  sum  claimed 
to  be  due,  leas  the  one  item,  the  defendants  on 
this  condition  of  the  pleadings  had  the  burden 
of  establishing  affirmative  defenses  of  estoppel 
by  subsequent  acts  toward  a  corporation  which 
took  over  the  firm  business,  or  novation  by  a 
sulwtitution  of  the  corporation  as  the  debtor. 

[Ei.  Note.— For  other  cases,  see  Partnership, 
Dec   Dig.   i  217.*] 

3.  COBPORATIONB    (S    485*)— RifflHTB   OF    CbED- 

rroEs— Tbansfkb  of  Pbofkbtx  —  Estoppel 

OF   PUBCHASKB. 

Where  a  mining  oorporatioii,  acting  with- 
in the  scope  of  its  corporate  powers,  purdiased 
and  took  into  its  possession  all  the  property  of 
a  partnership  which  had  operated  the  same 
property,  no  other  consideration  for  the  pur- 
chase having  been  given,  it  was  estopped  to 
deny  an  assumption  of  the  partnership  debts 
as  the  consideration  of  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  S  485.*] 

4.  Evidence  (|  419*)  — Paxoi.  Bvidbncs  — 
conbidkbatioh'. 

Where  a  mining  corporation  purchased  and 
took  over  all  the  property  of  a  paitneisbip 
which  had  been  operating  the  same  properO'> 
under  the  terms  of  a  written  contract,  it  was 
competent  to  show  by  oral  testimmiy  that  the 
real  consideration  for  the  transaction  waa  an 
assumption  of  the  partnership  liabilities. 

[EJd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  it  1912-1928;   Dec  Dig.  i  419.*] 

5.  CoNTBACTS  rt  187*)— Assumption  by  Co«- 

POBATION  OF  FlBM  DEBT— RIGHTS  OF  CbKD- 
ITOB. 

A  corporation  which,  for  a  consideratioiw 
expressly  assumed  the  debts  of  the  partnership, 
to  which  it  succeeded,  became  thereby  indebted 
to  the  creditor,  who  was  entitled  to  thereafter 
maintain  an  action  against  it,  even  though  he 
was  not  privy  to  the  consideration. 

[Eid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  iS  798-807;  Dec  Dig.  i  187.*] 

6.  Fbauds,  Statute  of  (I  18*)— Pbomisb  to 
Pay  Anotheb's  Debt^-CJontbactb. 

A  contract,  whereby  a  party  assumes  tfift 
debts  of  one  to  whom  it  succeeds,  is  valid, 
though  not  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  I  18.*] 

7.  Contracts  (g  187*)— Oohtbaot  fob  Behk- 
FTT  of  Thibd  Pebsorb— RBMBDras  OF  Cbkd- 
itqb— Liability  of  Obisiral  Dkbtob. 

Where  a  corporation  assumes  to  pav  an- 
other's debt  in  consideration  of  a  transfer  of 
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groperty  to  It  by  the  debtor,  the  creditor  coald 
old  the  oarporatlon  liable  withoat  releasing  hu 
original  debtor. 

[E}d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  St  798-807;   Dec  Dig.  i  187.*] 

8.  Novation  (i  6*)— Natubk  and  RKQuiairxa. 

A.  noTation  by  the  aubstitntion  of  a  new 
debtor  consists  of  a  mntual  agreement  among 
the  creditor.  Us  immediate  debtor,  and  the  In- 
tended new  debtor,  whereby  the  liability  of  the 
new  debtor  is  accepted  In  place  of  that  of  the 
original  debtor,  and  in  full  discharge  of  the 
original  debt 

[Eld.  Note.— For  other  cases,  see  Novation, 
Gent  Dig.  i  5;  Dec.  Dig.  i  R;*  Payment,  Gent 
Dig.  I  20.1 

9.  Novation  (J  12*)- Bvidsnot. 

A  novation  will  never  be  presumed,  bnt  * 
discharge  of  the  original  debt  and  agreement  by 
the  creditor  and  the  debtors,  showing  an  inten- 
tion to  work  a  novation  and  discharge  the  orig- 
inal debt  mast  be  clearly  established. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  1 12;  Dec.  Dig.  i  12.»] 

10.  Novation  (t  12*)— Assent  of  Pabths— 

BVIDKNCE. 

To  establish  a  novation,  it  is  not  essential 
that  an  assent  to  and  acceptance  of  the  terms 
should  be  expressly  shown,  as  a  novation  will 
be  implied  from  the  facts  and  circumstances  at- 
tending the  transaction,  but  the  creditor's  as- 
sent to  the  release  of  his  original  debtor  is  not 
to  be  implied  merely  from  the  fact  of  the  sub- 
sequent performance  of  the  contract  by  the 
substituted  debtor;  and  the  fact  that  the  cred- 
itor closed  the  original  account,  and  transferred 
the  balance  due  tnereon  to  an  account  against 
the  new  corporation,  and  rendered  accounts  to 
it  including  the  old  account,  does  not  neces- 
sarily show  his  assent  to  the  novation. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent  Dig.  |  12;   Dec  Dig.  {  12»] 

11.  Novation    (J    3*)  —  Dischaboe    of    Old 
Debt — Contekporaneoxtb   Aqbxbhent. 

A  novation  to  be  valid  must  be  supported 
by  the  release  of  the  original  debt  as  a  consid- 
eration, and  the  creditor's  subsequent  acquies- 
cence in  the  contract  is  not  sufficient;  but  to 
constitute  a  novation  a  discharge  of  the  old  debt 
must  be  contemporaneous  with  and  result  from 
the  consummation  of  the  agreement  with  the 
new  debtor. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  {  3;   Dec  Dig.  8  3.*] 

12.  Novation  (|  12*)— Sufficibwot  OV  Bvi- 
dbnce— dischabox  of  o1.d  dxbt. 

Evidence,  in  an  action  by  a  creditor  of  a 
partnership,  defended  on  the  theory  that  there 
had  been  a  novation  of  the  partnership  debt 
held  insaffident  to  show  that  the  creditor  made 
any  contemporaneous '  agreement  with  the  al- 
leged substituted  debtor  as  a  consideration  for 
the  release  of  the  partnership  debt 

[Ed.  Note.— For  other  cases,  see  Novation, 
Dec  Dig.  i  12.*] 

18.  EBTOPPKt,  (I  96*)— Aonow  Aoainst— Bs- 

TOFPEL. 

In  an  action  against  a  partnership,  de- 
fended on  the  ground  that  there  had  been  an 
assumption  of  indebtedness  by  the  corporation 
which  bad  succeeded  it,  the  fact  that  the  plain- 
tiff had  failed  to  collect  from  the  corporation, 
which  had  since  become  insolvent  does  not  es- 
top him  from  an  action  against  the  partner- 
ship, where  he  frequently  presented  his  claim 
to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Ebtopml, 
Dec.  Dig.  I  96.«] 


14.  EsTOPPKL  <|  112*>— iRimaDCEiiT— Smm- 

OIENCT  OF  PLBADINQ, 

Defendants,  in  an  action  against  them  as 
partners  to  recover  for  goods  sold,  pleaded  that 
plaintiff  had  rendered  BiUs  to  a  corporation, 
which  had  succeeded  the  partnership  and  as- 
sumed its  debts,  including  in  such  bills  the 
amount  sued  for;  that  he  could  have  collected 
from  the  corporation  by  reasonable  diligence: 
that  the  corporation  had  since  disposed  of  all 
of  its  property;  and  that  it  would  be  unjust  for 
plaintifF  to  hold  defendants  liable.  BM,  that 
the  plea  insufficiently  alleged  an  estoppel,  as  it 
charged  no  acts  of  the  plaintiff  inducing  the 
defendants  to  change  their  position  to  their  det- 
riment 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  302;  Dec.  Dig.  fm.*] 

16.  B}viDENCE  (S  424»)  — Paboi,  Evidence- 
Effect  of  WsmNa  on  Pbbsons  Not  Pab- 

TIES. 

In  an  action  against  partners,  where  plain- 
tiff made  out  a  prima  facie  case  against  one 
defendant  for  goods  sold  plaintiff,  not  being  a 
party  to  any  alleged  agreement  of  the  partner- 
ship to  assume  such  liability,  might  Aow  the 
assumption  of  liability  b^  any  competent  evi- 
dence whatever,  whether  in  writing  or  not. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §g  196d-1968;  Dec.  Dig.  {  424. »] 

Appeal  from  Circuit  Court,  Jasper  County; 
David  B.  Blair,  Judge. 

Action  by  William  Leckle  against  Joslah 
Bennett  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

B.  F.  Cameron,  L.  8.  Dewey,  and  W.  J. 
Owen,  for  appellant  Spencer,  Grayston  & 
Spencer,  for  resiwndents. 

NIXON,  P.  J.  This  was  a  suit.  Instituted 
by  appellant,  against  the  respondents  as 
partners,  doing  business  under  the  firm  and 
style  of  Oakwood  Mining  Company.  The 
petition  Is  in  one  cotmt,  and  the  cause  of 
action  is  based  upon  an  account  stated,  con- 
sisting of  various  articles  for  use  in  the  min- 
ing business,  and  for  rent  of  a  holster,  said 
items  extending  from  September  12,  1907,  to 
October  2,  1909,  and  to  the  date  of  the  for- 
mation of  the  corporation  (hereinafter  re- 
ferred to),  known  as  the  Missouri  Standard 
Mining  Company,  wiUcb  account  Is  not  pre- 
served in  the  record. 

The  answer  is  a  general  denial,  coupled 
with  a  plea  of  novation,  a  plea  of  estoppel, 
and  a  plea  of  misjoinder  of  parties  defend- 
ant as  to  one  of  the  items  sued  upon  by 
plaintiff.  The  defendants  Josiab  Bennett, 
Charles  Markwardt,  W.  A.  Hagler,  and  J.  P. 
Hagler  filed  Joint  affidavits,  denying  part- 
nership, first  general,  then  si)eclally  limiting 
said  dNiial  to  the  items  under  date  of  Sep- 
tember 12,  1907.  The  defendant  Wesley  M. 
Smith  filed  an  affidavit,  denying  partnership, 
in  the  first  instance,  generally,  and  then 
limiting  said  denial  to  September  12,  1907. 
Defendant  W.  A.  Mattison  flle4.an  affidavit, 
denying  partnership,  limiting  his  denial  to 
September  12,  1907. 

The  testimony  of  plaintiff  as  to  the  first 
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Item  shows  that  It  was  for  a  boiler,  sold  by 
him  to  one  of  the  defendants,  Joslah  Ben- 
nett, for  $250;  and  that  at  that  time  one 
Baldwin  was  associated  with  Bennett,  and 
they  together  bad  a  contract  from  the  plain- 
tUT  on  certain  mining  land,  bnt  before  any- 
thing was  taken,  or  the  boiler  moved  onto 
the  mining  lease,  Baldwin  dropped  out,  and 
Bennett  had  other  parties  Interested  wltn 
him,  and  they  were  l)egimilng  operations 
under  the  name  of  Oakwood  Mining  Compa- 
ny; the  parties  interested  with  him,  under 
the  name  "Oakwood  Mining  Company,"  being 
Charles  Markwardt,  W.  A.  Hagler,  J.  P.  Hag- 
ler,  and  possibly  Wesley  M.  Smith.  After 
these  persons  had  l>ecome  Interested  together 
as  the  Oakwood  Mining  Company,  all  other 
items  on  the  account  up  to  and  Including 
March  16,  1908,  were  Incurred,  and  were 
ordered  by,  charged  to,  and  delivered  to, 
the  Oakwood  Mining  Company  at  the  place 
where  these  defendants  were  carrying  on 
mining  operations.  The  Missouri  Standard 
Mining  Company  was  organized  as  a  corpo- 
ration, and  took  over  the  property  of  the 
Oakwood  Mining  Company  as  Its  capital 
stock,  and  the  first  charge,  as  shown  by  the 
plaintiff's  books,  against  the  Missouri  Stand- 
ard Mining  Company  was  under  date  of 
March  28,  1908.  After  defendant  Smith  be- 
came interested,  bills  were  presented  to  him 
with  the  $2S0  item  thereon,  and  money  was 
paid  by  him  on  the  account  so  presented; 
and  this  account,  showing  the  item  of  $25U, 
under  date  of  September  12,  1907,  was  pre- 
sented to  W.  A.  Hagler,  and  it  was  also  pre- 
sented to  J.  P.  Hagler,  as  a  member  of  the 
Oakwood  Mining  Company  (with  the  $250 
Item  thereon),  and  payment  demanded.  The 
defendants  organized  the  Missouri  Standard 
Mining  Company  on  February  21,  1908,  with 
a  capital  stock  of  $60,000,  and  on  February 
26,  1908,  all  of  the  defendants  made  a  bill 
of  sale  to  the  corporation,  conreylng  the 
property  of  the  Oakwood  Mining  Company 
for  the  consideration  of  $60,000,  and  at  a 
meeting  of  the  corporation  on  that  date  the 
minutes  of  the  meeting  show  the  property  of 
the  Missouri  Standard  Mining  Company,  and 
what  business  was  transacted  at  that  time, 
bnt  is  silent  as  to  any  assumption  of  debts. 
The  testimony  of  the  defendants  was  that 
at  one  of  their  meetings,  soon  after  they  re- 
ceived the  corporation's  charter,  it  was  unan- 
imously voted  and  agreed  that  the  corpora- 
tion would  take  over  the  assets  of  the  part- 
nership, and  assume  Its  debts.  There  was 
no  written  evidence  of  such  agreement  in 
the  records  of  the  proceedings  of  the  cor- 
poration. The  testimony  as  to  the  plaintiff's 
part  In  the  assumption  agreement  was  that 
he  had  advised  such  a  course  before  the 
formation  of  the  corporation;  that  he  was 
notified  soon  after  the  action  was  taken  by 
the  corporation. 

No  witness  was  able  to  give  the  exact  date 
when  he  was  thus  notified,  but  plaintiff's 
entries  on  his  books  show  that  the  last  Item 


diarged  to  the  partnership  was  under  date 
of  March  28,  1908,  and  from  that  date  on 
everything  was  charged  to  the  corporation. 
The  account  against  the  partnership  was 
closed  on  tils  ledger,  showing  a  balance  of 
$469.38  due.  Under  date  of  March  28,  1908, 
plaintiff  opened  a  ledger  account  against  the 
Missouri  Standard  Mining  Company,  Incorpo- 
rated, as  successor  to  the  Oakwood  Mining 
Company,  beginning  the  account  with  the  bal- 
ance of  $469.38,  with  which  the  partnership 
account  was  closed.  From  that  time  on, 
every  bill  or  statement  sent  out  by  the  plain- 
tiff was  directed  to  the  Missouri  Standard 
Mining  Company,  and  this  old  partnership 
balance  figured  in  the  account  of  the  coi^ 
poratlon  in  every  such  statement  without  ex- 
ception. The  record  shows  no  statement  of 
account  against  the  Oakwood  Mining  Compa- 
ny dated  later  than  March  28, 1908,  the  time 
when  the  account  was  charged  against  the 
corporation.  Defendants  took  the  position 
that  the  plaintiff's  assent  to  the  novation 
agreement  could  be  shown  circumstantially, 
if  the  circumstances  were  certainly  sufficient 
to  support  the  finding  of  the  trial  court. 

After  February  26,  1908,  the  Missouri 
Standard  Mining  Company  had  a  meeting, 
and  sent  for  the  plaintiff,  and  he  refused  to 
come,  and  the  next  morhlng  defendant  Mat- 
tlson  came  to  plaintiff  and  brought  him  a 
check  for  $25,  and  a  statement  that  the  cor- 
poration would  assume  the  debts.  On  March 
17,  1910,  the  president  of  the  corporation 
wrote  a  letter  to  plaintiff,  offering  to  make 
the  account  sued  on  the  debt  of  the  corpora- 
tion, and  suggested  that  sudi  would  have  to 
be  done  at  a  meeting  of  the  board  of  di- 
rectors, and  stating  that  be  had  called 
such  a  meeting  for  March  19,  1910,  whicb 
was  after  the  Institution  of  this  suit;  and 
again  the  president  of  the  corporation  wrote 
to  the  plaintiff,  offering  to  recognize  this 
debt  on  the  part  of  the  corporation. 

At  the  conclusion  of  all  the  evidence,  the 
court  required  the  plaintiff  to  elect  whether 
he  would  proceed  as  to  the  item,  dated  Sep- 
tember 12,  1907,  for  the  $250,  or  as  to  the 
Items  following  that  date  and  to  the  data 
of  the  formation  of  the  corporation.  He 
elected  to  omit  the  first  item,  and  to  proceed 
against  all  the  defendants  for  the  account 
subsequent  to  the  first  Item.  After  this  elec- 
tion, defendants  asked  the  court  to  declare 
that  the  Judgment  should  be  in  favor  of  all 
the  defendants,  which  request  was  refused. 

The  following  declarations  of  law  were 
given  for  the  plaintiff: 

"That  court  declares  the  law  to  be  tbat, 
although  It  may  find  and  believe  from  the 
evideice  that  the  corjporatlon  agreed  with 
the  defendants,  who  were  Indebted  to  plain- 
tiff, that  said  corporation  would  take  over 
the  property  of  said  partnership,  and  assume 
all  debts  of  said  partnership,  including  the 
debt  which  they  were  liable  for  herein,  yet, 
if  it  further  finds  that  the  plaintiff  had  no 
knowledge  of  this  assumption  on  the  part  of 
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said  corporation  until  the  same  was  fully 
consummated,  and  did  not  assent  or  consent 
thereto,  plaintiff's  future  conduct  In  send- 
ing bills  to  said  corporation  and  accepting 
payments  from  It  would  not  create  or  con- 
stitute the  transaction  a  novation,  or  au- 
thorize a  finding  for  defendants  on  account 
of  said  assumption  of  said  corporation  and 
subsequent  acts  of  plaintiff. 

"The  court  declares  the  law  to  be  that, 
although  It  may  find  and  believe  that  the 
corporation  took  over  the  property  of  the 
partnership,  and  agreed  at  such  time  to  pay 
the  debts  due  plaintiff  from  such  partiiersblp, 
yet  such  fact  would  not  relieve  the  part- 
nership, unless  said  plaintiff  agreed  to  accept 
said  corporation  and  release  said  partnership 
from  said  obligations. 

"The  court  declares  the  law  to  be  that, 
evea  though  the  Missouri  Standard  Mining 
Company  did  assume  and  agree  to  pay  the 
debt  owing  the  plaintiff  by  the  Oakwood  Min- 
ing Company,  and  plaintiff  thereafter  sought 
to  recover  same  from  said  Missouri  Stand- 
ard Mining  Company,  yet  sncb  did  not  create 
and  constitute  a  novatioh,  unless  it  further 
believe  that  said  plaintiff,  with  knowledge 
of  such  assumption,  released  said  Oakwood 
Mining  Company  from  said  indebtedness. 

"The  court  declares  the  law  to  be  that, 
even  though  plaintiff,  after  the  formation  of 
the  corporation,  included  in  the  bills  due 
from  the  corporation  after  Its  formation  the 
amounts  due  plaintiff  from  the  partnership, 
yet  that  fact  alone  would  not  estop  plain- 
tiff from  pursuing  and  recovering  from  the 
partnership  for  goods  furnished  to  said  part- 
nership prior  to  the  formation  of  said  cor- 
poration. 

"The  court  declares  the  law  to  be  that  no- 
vation cannot  be  created  by  ratification,  but 
may  be  completed  by  ratification." 

The  plaintiff  requested  and  the  court  re- 
fused to  give  the  following  declarations  of 
law: 

"The  court  declares  the  law  to  be  that,  un- 
less the  court  finds  and  believes  from  the 
evidence  that  the  agreement  of  the  corpora- 
tion to  assume  the  debts  of  the  partnership, 
and  the  agreement  of  plaintiff  to  accept  the 
corporation  and  discharge  the  partnership, 
were  contemporaneous,  the  finding  should 
be  that  no  novation  occurred. 

"The  court  declares  the  law  to  be  that, 
although  the  acts  of  plaintiff,  occurring  aft- 
er the  agreement  between  the  corporation 
and  the  partnership,  were  sufficient  to  con- 
stitute a  ratification,  yet  such  acts  would  not 
constitute  novation. 

"The  court  declares  the  law  to  be  that 
under  the  pleadings  and  evidence  the  finding 
should  be  for  plaintiff. 

"The  court  declares  the  law  to  be  that  un- 
der the  law  and  evidence  there  is  no  ques- 
tion of  estoppel  in  this  case. 

"The  court  declares  the  law  to  be  that  un- 
der the  law  and  evidence  the  plaintiff  has 


not  waived  his  right  to  sue  the  parties  con- 
stituting the  Oakwood  Mining  Coippany." 

Judgment  was  entered  for  the  defendants, 
and  plaintiff  has  perfected  his  appeal  to  this 
court 

Plaintiff,  Leckle,  owned  a  tract  of  land, 
which  he  leased  to  Josiah  Bennett  and  one 
Baldwin  for  mining  purposes.  They  pur- 
chased of  him  a  60  horse  power  boiler,  which 
was  hauled  to  the  place  where  they  proposed 
to  undertake  the  mining  business.  A  panic 
came  on,  Baldwin  became  111,  the  panic 
caught  him,  and  he  went  out  of  the  mining 
business,  and  left  his  Interest  In  the  lease 
to  Bennett.  Some  30  days  later  Bennett 
organized  the  Oakwood  Mining  Company,  a 
partnership,  of  which  the  defendants  became 
members,  and  succeeded  Bennett  and  Bald- 
win In  the  ownership  of  the  lease  and  in  the 
mining  enterprise.    At  the  time  of  the  organ- 


ization of  the  partnership,  this  boiler  was 
on  the  ground  where  the  mining  operations 
were  afterward  carried  on  by  the  partner- 
ship, and  other  machinery  was  bought  of 
the  plaintiff  by  the  partnership,  to  be  used 
in  connection  with  the  boiler  in  the  develop- 
ment of  the  mine.  The  items  of  plaintUTs 
account,  excepting  the  boiler,  were  purchased 
by  the  Oakwood  Mtnlng  Company,  the  part- 
nership. 

In  the  petition,  the  pleader  undertakes 
to  state  a  cause  of  action  as  an  account  stat- 
ed. Strictly  constmedf  It  cannot  be  so  con- 
sidered; but  no  such  Itemized  account  ap- 
pears anywhere  In  the  record,  and  from  a 
legal  standpoint  the  evidence  does  not  sus- 
tain the  claim  of  account  stated.  However, 
the  materiality  of  the  question  as  to  whether 
the  petition  declared  upon  an  account  stated 
was  eliminated  by  defendants'  answer  and 
the  theory  on  which  the  case  was  ultimately 
tried.  This  is  shown  by  the  following  ex- 
cerpt from  the  defendants'  answer:  "Further 
answering,  said  defendants  say  that,  on  or 
about  February  1,  1008,  the  Missouri  Stand- 
ard Mining  Company  was  orgaUlzed  as  a 
corporation  under  the  laws  of  the  state  of 
Missouri ;  that  immediately  thereafter  it  as- 
sumed, for  valuable  consideration,  all  of  the 
obligations  of  the  defendants  in  this  suit, 
who  had  been  doing  business  as  partners  un- 
der the  name  of  the  Oakwood  Mining  Com- 
pany, Including  the  account  sued  on  by  plain- 
tiff In  this  suit,"  except  the  $250  Item.  Un- 
der this  answer  and  the  subsequent  proceed- 
ings in  the  circuit  court,  the  demurrer  of 
defendants  at  the  conclusion  of  plaintiff's 
evidence  was  properly  overruled. 

[1]  The  trial  of  a  cause  in  an  appellate 
court  is  a  trial  of  the  errors  of  law  commit- 
ted by  the  trial  court,  and  positions  taken  on 
appeal  will  not  be  allowed,  which  are  an- 
tagonistic to  the  positions  taken  at  the  trial. 

[2]  The  defendants'  answer  substantially 
admits  (1)  that  the  defendants  were  part- 
ners; and  that  the  partnership  was  organ- 
ized to  take  over  the  mineral  lease  owned  by 
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Boinett,  and  In  order  to  develop  it;  and  (2) 
that  the  total  sum  of  $624.28,  claimed  by  the 
plaintiff  in  the  petition  to  be  due  from  the 
defendants,  the  partnership  (Oakwood  Min- 
inc  C!ompan7)  aseumed  to  pay  plaintiff,  less 
$260,  the  purchase  price  of  the  50  horse 
power  boiler,  which  they  claimed  Bennett  only 
was  liable  for.  Under  this  condition  of  the 
pleadings  it  is  erldent  that  the  burden  was  ai>- 
on  the  defendants  to  establish  one  or  the  oth- 
er of  the  aCBrmatiye  defenses  as  to  'B.il  the 
items,  except  the  boiler;  that  is,  either  an 
estoppel  or  a  novation.  The  plaintiff's  prima 
facie  case  showed  the  defendant  Bennett  to 
be  indebted  for  the  whole  account  proven, 
and  the  other  defendants  to  be  indebted  for 
the  account  proven,  less  the  first  item,  for 
which  defendant  Bennett  alone  was  respon- 
sible. 

[3,4]  The  evidence  in  this  case  further 
tends  to  support  the  contention  of  the  de- 
fendants that,  on  or  about  February  1,  1908, 
the  Missouri  Standard  Mining  Company  was 
organized  as  a  corporation  under  the  laws 
of  the  state  of  Missouri;  and  that  imme- 
diately thereafter  it  assumed,  for  a  valuable 
consideration,  the  obligations  of  the  defend- 
ants in  this  suit,  as  partners  In  the  Oakwood 
Mining  Company,  Including  the  entire  ac- 
count sued  on  by  plaintiff,  except  the  $260 
item ;  and  that  It  t>ecame  the  owner  of  the 
property  and  assets  of  the  Oakwood  Mining 
Company  on  condition*  that  it  would  assume 
the  payment  of  such  debts.  The  plaintiff, 
however,  contends  that  the  proof  of  such 
assumption  is  wholly  inadequate;  that  the 
Missouri  Standard  Mining  Company,  being 
a  corporation,  such  act  of  assuming  the  debts 
of  the  Oakwood  Mining  Company  could  only 
be  shown  by  the  records  of  the  corimratlon. 
The  record  of  the  meeting  of  the  corporation 
at  which  the  property  of  the  Oakwood  Min- 
ing Company  was  taken  over  by  it  is  silent 
as  to  any  action  taken  by  the  board  of  di- 
rectors regarding  the  assumption  of  the  debts 
of  the  Oakwood  Mining  Company.  In  this 
case,  however,  as  the  corporation  purchtlsed 
and  took  into  its  possession  all  the  property 
of  the  Oakwood  Mining  Company,  the  part- 
nership, it  would  be  estopped  to  deny  the 
consideration  of  the  purchase,  especially  in 
a  case  like  the  present,  where  it  was  act- 
ing within  the  scope  of  its  corporate  powers, 
and  had  authority  to  purchase  such  proper- 
ty. We  think,  under  the  evidence,  that  it 
was  clearly  competent  to  show,  not  only  the 
transfer  of  the  property  of  the  partnership 
to  the  corporation,  but  it  was  also  competent 
to  show  by  oral  testimony  the  real  considera- 
tion for  the  transaction.  Southern  Hotel  Go. 
V.  Newman,  30  Mo.  118,  and  cases  dted. 

The  objects  of  the  organization  of  this  cor- 
poration, and  its  purpose  to  take  over  the 
property  of  the  partnership,  and  to  assume 
its  debts,  was  well  known  at  the  time  to  the 
plaintiff.  His  testimony  on  this  point  is  to 
the  effect  that,  while  the  promoters  of  the 


corporation  were  selling  stock  and  ralalnf 
money,  "I  told  them  I  thought  it  would  be 
the  best  thing  they  could  do  to  pay  these  bills 
and  go  ahead.  The  bills  I  referred  to  at  the 
time  were  the  bills  due  me  from  the  Oakwood 
Mining  Company."  The  evidoace  further 
tended  to  show  that  plaintiff  was  notified, 
soon  after  the  organization  of  the  corpora- 
tion, that  it  had  assumed  the  debts  of  tiM 
partnership.  No  witness  was  able  to  give  the 
exact  date  when  he  was  thus  notified;  bnt 
the  plalntifTs  entries  on  his  account  books 
showed  that  the  last  item  charged  to  the 
partnership  was  on  March  28,  1908,  and  from 
that  time  on  everjrthing  was  charged  to  the 
corporation.  The  account  against  the  part- 
nership was  closed  on  plaintiff's  ledger,  show- 
ing a  balance  of  $469.38.  On  the  same  date, 
the  plaintiff  opened  a  ledger  account  with 
the  Missouri  Standard  Mining  Company,  in- 
corporated, as  the  successor  to  the  Oak- 
wood  Mining  Company,  and  the  account  was 
opened  with  a  balance  of  $469.38,  with 
which  the  partnership  account  was  closed. 
From  that  time  on,  plaintUTs  bills  and 
statements  were  directed  to  the  Missouri 
Standard  Mining  Company,  and  in  all  he 
sent  out  31  such  statements,  and  there  was 
no  showing  that  after  that  time  plaintiff 
made  any  statement  of  account  against  the 
Oakwood  Mining  Company. 

[6,  6J  The  Missouri  Standard  Mining  Com- 
pany, by  assuming,  for  a  consideration  the 
debts  due  from  the  Oakwood  Mining  Com- 
pany to  the  plaintiff,  made  itself  thereby  in- 
debted to  the  plaintiff.  Such  contract,  being 
made  for  his  benefit,  the  corporation  be- 
came his  debtor,  and  he  was  thereafter  en- 
titled to  maintain  an  action  against  it,  even 
though  he  was  not  privy  to  the  consideration; 
and  such  contract  was  valid,  although  not 
made  in  writing.  Howsmon  v.  Trenton  Wa- 
ter Co.,  119  Mo.  304,  24  S.  W.  784,  23  L.  B. 
A.  146,  41  Am.  St  Bep.  654;  Devers  v.  How- 
ard, 144  Mo.  671,  46  S.  W.  625;  State  v. 
Railway  Co.,  125  Mo.  596,  28  S.  W.  1074; 
Rogers  v.  Qosnell,  51  Mo.  466;  Flanagan  v. 
Hutchinson,  47  Mo.  237;  Fitzgerald  v.  Bark- 
er, 70  Mo.  685. 

[7]  A  creditor  may,  without  releasing  his 
original  debtor,  take  advantage  of  the  agree- 
ment of  a  third  person  to  pay  the  debt,  in 
consideration  of  a  transfer  of  property  to 
him  by  such  original  debtor.  The  original 
debtor  in  such  case  need  not  be  discharged, 
and  may  still  be  held  liable  for  the  debt. 
Derers  ▼.  Howard,  supra.  So  that  In  this 
case,  after  the  assumption  by  the  corporation 
of  the  partnership  indebtedness  to  plaintiff, 
plaintiff  could  hold  the  corporation,  as  well 
as  the  members  of  the  partnership  and  en- 
force his  debt  against  either  of  them,  unless 
a  contract  of  novation  had  been  formed. 
The  contract  of  the  Missouri  Standard  Min- 
ing Company  tO'  assume  the  payment  of  the 
partnership  obligations  was  supported  by  a 
sufficient  consideration,  as  between  the  mem- 
bers of  the  partnership  and  Itself,  and  cast 
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the  bnrden  of  paying  tbe  partneraMp  debts 
uiton  the  corporation. 

ft,  (]  The  defoidants,  however,  claim 
that  the  contract,  bj  which  the  corporation 
assumed  the  debts  of  the  partnership,  was 
made  with  the  consent  of  the  plalntUC,  and 
constituted  a  novation  by  the  substitution  of 
the  Missouri  Standard  Mining  Company  as 
a  new  debtor.  A  novation  by  the  snbstltn- 
tlon  of  a  new  debtor  consists  of  a  mutual 
agreement  among  three  or  more  parties,  the 
creditor  his  immediate  debtor,  and  the  In- 
tended new  debtor,  whereby  the  liability  of 
the  last  named  is  accepted  In  place  of  that 
of  the  original  debtor,  and  in  full  discharge 
of  the  original  debt.  Such  contract  will 
never  be  presumed,  but  must  be  clearly  es- 
tablished by  the  evidence,  and  must  show  a 
discharge  of  the  original  debt  and  an  agree- 
ment by  the  creditor,  as  well  as  the  other 
parties  showing  an  intention  to  work  a  nova- 
tion and  discharge  the  original  debt.  Bab- 
bitt V.  Railway  Co.,  149  Mo.  App.  439,  130  S. 
W.  364.  In  such  case,  the  new  debtor.  In 
consideration  of  the  discharge  of  the  original 
debtor,  contracts  a  new  obligation  la  favor 
of  the  creditor. 

[10]  To  establish  such  novation,  it  is  not 
essential  that  the  assent  to  and  acceptance 
of  the  terms  of  the  novation  should  be  shown 
in  express  terms,  but  may  be  Implied  from 
facts  and  circumstances  attending  the  trans- 
action, Qs  well  as  the  conduct  of  the  parties 
thereafter.  29  Oyc.  1132.  And  while  the  con- 
sent of  the  creditor  to  the  release  of  his  orig- 
inal debtor  may  be  Implied,  It  is  not  to  be 
implied  merely  from  the  fact  of  the  subse- 
quent performance  of  the  contract  by  the 
substituted  debtor,  for  that  might  well  exist 
with  the  continued  liability  of  the  original 
party;  the  substitute  acting  for  that  pur- 
pose in  the  capacity  of  an  agent  for  the  orig- 
inal obligor.  So  It  has  been  held  that  a 
suit,  brought  by  the  creditor  against  the  del- 
egated debtor,  is  not  evidence  of  the  inten- 
tion to  discharge  the  original  debtor,  unless 
a  demand  of  payment  preceded  the  tnstltn- 
tlon  of  the  suit  In  this  case,  the  fact  that 
plaintiff  closed  the  partnership  account  on 
his  books,  and  transferred  the  balance  due 
thereon  to  a  new  account  opened  against  the 
corporation,  and  rendered  his  statements  of 
account  subsequently  to  the  corporation  from 
time  to  time,  wherein  he  charged  the  old  ac- 
count to  the  corporation,  is  not  necessarily 
inconsistent  with  the  continued  liability  of 
the  defendants. 

[11. 12]  But  a  novation,  in  order  to  be  valid, 
like  any  other  contract,  must  be  supported 
by  a  consideration,  which,  in  this  case,  is  the 
discharge  of  the  original  debt.  If  the  agree- 
ment does  not,  or  was  not  intended  to,  oper- 
ate as  a  release  of  the  original  debt,  it  is  not  a 
novation,  onie  discharge  of  the  original  debt 
must  be  contemporaneous  with  and  result 
from  the  consummation  of  an  arrangement 
with  the  new  debtor.  29  Cyc.  1134.  No  other 
consideration  is  shown  in  this  case  for  the 


existence  of  the  novation  claimed,  except  the 
extinguishment  of  the  original  debt  of  the 
Oakwood  Mining  Company  to  the  plaintiff. 
And  the  evidence  falls  to  show  that  the 
plaintiff  made  any  agreement  with  the  Mis- 
souri Standard  Mining  Company  contempo- 
raneous with  its  assumption  of  the  partner- 
ship debts,  as  a  consideration  for  the  re- 
lease of  the  partnership  obligations  to  him. 
Although  there  was  an  agreement  between 
the  partnership  and  the  corporation,  by  which 
the  corporation  assumed  the  debts  of  the 
partnership,  to  which  the  plaintiff  subse- 
quently acquiesced,  this  Is  not  sufficient; 
In  order  to  constitute  a  novation,  the  dis- 
charge of  the  old  debt  must  be  contemporane- 
ous with  and  result  from  the  consummation 
of  the  agreement  with  the  new  debtor,  which 
is  not  shown  by  the  evidence  in  this  case. 
Kelso  V.  nemlng,  104  Ind.  180,  8  N.  B.  830; 
Bowen  V.  Young,  37  Misc.  Bep.  647,  75  N. 
Y.  Supp.  1027;  29  Cyc.  1134. 

The  plaintiff  requested  and  the  court  re- 
fused to  give  the  following  declaration  of 
law:  "The  court  declares  the  law  to  be  that, 
unless  the  court  finds  and  believes  from  the 
evidence  that  the  agreement  of  the  corpora- 
tion to  assume  the  debts  of  the  partnership, 
and  the  agreement  of  plaintiff  to  accept  the 
corporation  and  discharge  the  partnership, 
were  contemporaneous,  the  finding  should  be 
that  no  novation  occurred."  Under  the  evi- 
dence, this  was  a  proper  declaration  of  the 
law,  and  the  refusal  of  the  court  to  give  it 
evidences  the  fact  that  the  trial  was  con- 
ducted and  the  Issues  decided  on  an  errone- 
ous legal  theory. 

[13]  The  answer  further  sets  up  as  a  defense 
an  estoppel,  to  the  effect  that  the  plaintiff  pre- 
sented his  bUls  to  the  corporation  for  pay- 
ment after  it  had  been  organized  and  that 
these  bills  could  then  have  been  collected 
from  the  corporation,  as  it  was  solvent,  if 
the  plaintiff  had  used  reasonable  diligence, 
but  that  subsequently,  and  at  the  time  the 
suit  was  instituted,  the  stockholders  in  the 
corporation  had  been  changed,  and  the  cor- 
poration had  become  practically  insolvent. 
As  the  evidence  shows  that  plaintiff  present- 
ed for  collection  to  the  corporation  some  31 
different  statements  of  his  account,  we  think 
the  record  affords  some  evidoice  that  the 
plaintiff  at  least  used  some  diligence  to  make 
the  collection  from  the  corporation.  The 
most  painstaking  examination  of  the  record 
falls  to  establish  any  sufiSclent  evidence  of 
the  fundamental  elements  of  an  estoppeL 

[14]  The  plea  of  estoppel  Is  as  follows: 
"That  plaintiff  rendered  various  bills  and 
statements  to  said  corporation  from  time  to 
time  after  Its  organization,  carrying  on  said 
statements  and  bills  the  account  sued  on 
herein  as  a  part  of  the  Indebtedness  of  said 
corporation;  that  the  plaintiff  could  have  col- 
lected all  that  was  due  him  from  said  corpo- 
ration, if  he  had  proceeded  with  reasonable 
diligence  to  do  so,  but  that  now  the  stock- 
holders of  said  corporation  have  changed. 
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and  tbe  corporation  has  disposed  of  practi- 
cally all  of  Its  property,  and  It  would  be  un- 
just and  Inequitable  for  the  plalntUt  to  hold 
these  defendants  for  any  part  of  said  ac- 
count, and  the  plaintiff  should  be  estopped 
from  asserting  his  liability."  It  may  be  said 
in  this  connection  that  this  plea  is  wholly  in- 
sufficient to  constitute  an  estoppel  in  law, 
as  it  does  not  charge  that  any  acts  of  the 
plaintiff  induced  the  defendants  to  change 
their  position  to  their  detriment  This  is  a 
necessary  allegation  of  an  estoppel,  and  should 
have  been  both  alleged  and  proved.  Blodgett 
T.  Perry,  97  Mo.  263,  10  S.  W.  881,  10  Am.  St 
Rep.  807. 

[16]  At  the  conclusion  of  tbe  plaintiff's  evi- 
dence, under  the  rulings  of  the  court,  tbe 
plaintiff  had  made  a  prima  fade  case  against 
Joslah  Bennett  for  an  account  up  to  March 
19,  1908,  including  the  first  item  of  $250  for 
the  boiler  sold  to  Bennett  and  Baldwin,  and  a 
prima  facie  case  against  the  other  defend- 
ants for  an  account,  except  the  boiler;  and 
the  plaintiff  was  required  by  tbe  court  to 
elect  whether  he  would  proceed  against  Ben- 
nett for  the  boiler,  or  against  all  the  defend- 
ants for  the  balance  of  the  account  and  he 
elected  to  omit  the  first  item  (the  boiler),  and 
proceed  against  all  the  defendants  for  the  ac- 
count subsequent  to  the  first  item.  The  cor- 
rectness '  of  this  ruling  of  the  trial  court  is 
challenged  by  the  appellant  But  appellant 
had  no  ground  of  complaint  as  to  this  ruling, 
if  the  court  did  not  in  the  course  of  tbe 
trial  exclude  proper  evidence,  offered  to  sus- 
tain the  liability  of  tbe  defendants  as  part- 
ners for  the  boiler,  and  provided,  further 
that  tbe  court  properly  interpreted  tbe  evi- 
dence as  to  this  question  tliat  was  actual- 
ly put  in  the  record  by  the  appellant  As  we 
have  heretofore  stated,  the  action  was  shift- 
ed by  the  pleadings  and  the  theory  of  the 
trial  from  an  action  on  an  account  stated  to 
an  assumption  by  the  partnership  of  plain- 
tltTs  indebtedness,  and  of  a  subsequent  nova- 
tion. There  was  evidence  offered  by  the 
plaintiff  that  tbe  Oakwood  Mining  Company 
purchased  the  50  horse  power  boiler  from 
Bennett  and  that  it  was  hauled  to  tbe  mine 
on  the  leased  premises,  and  used  with  other 
machinery  by  the  defendants  to  develop  tbe 
mine.  Also  that  the  members  of  tbe  Oak- 
wood  Mining  Ck>mpany,  in  consideration  of 
the  transfer  of  the  mineral  lease,  agreed  with 
Bennett  to  assume  the  payment  of  the  $250, 
the  purchase  price  of  the  boiler.  But  at  tbe 
conclusion  of  the  case  tbe  court  seems  to 
have  arrived  at  tbe  conclusion  that  such  evi- 
dence was  Improperly  admitted,  and,  on  ob- 
jection of  the  respondents,  when  other  evi- 
dence of  the  same  class  was  offered,  sus- 
tained respondents'  objection  to  Its  admis- 
sion on  two  grounds,  viz.:  (1)  Because  the 
contracts  of  the  several  partners  of  the  Oak- 
wood  Mining  Company  with  Bennett  fpr  the 
purchase  of  an  Interest  In  the  lease  were  in 


writing,  and  tbe  writing  was  the  beat  evi- 
dence. (2)  Because  tbe  agreement  if  any, 
made,  with  Bennett  to  pay  for  tbe  boiler 
would  be  a  promise  to  answer  for  tbe  debt 
default  or  miscarriage  of  another,  and,  be- 
ing within  tlie  statute  of  frauds,  must  be  in 
writing.  We  think  the  grounds  of  these  ob- 
jections are  not  valid.  As  to  the  agreement 
to  pay  for  the  boiler  not  being  in  writing,  as 
plaintiff  was  not  a  party  to  any  such  agree- 
ment, he  was  not  bound  thereby,  but  might 
show  that  tbe  partnership,  for  a  valuable 
consideration,  assumed  tbe  payment  for  the 
boiler  by  any  competent  evidence  whatever, 
whether  in  writing  or  not  As  to  the  second 
ground,  such  agreement  was  not  required  to 
be  in  writing,  as  it  was  not  a  promise  to 
answer  for  the  debt  default  or  miscarriage 
of  anotlier,  but  the  party  assuming  to  pay 
became  primarily,  not  secondarily,  liable, 
and  no  writing  is  required  in  such  a  case. 
However,  as  the  case  is  to  be  retried,  it 
plaintiff  desires  to  meet  tbe  objection  that 
his  evidence  is  not  within  tbe  issues,  In 
should  amend  bis  petition. 

The  conclusion  follows  that  tbe  Judgment 
should  be  reversed  and  the  cause  remandedi 
and  it  is  so  ordered.    All  concur. 


MULLIKBN  T.  HASBI/riNB  et  al 

(Springfield  Court  of  Appeals.    Missouri.    Dee. 

4,  1911.    Rehearing  Denied  Dec.  22,  1911.) 

1.  COEPOBATIONS     (§    82*)— SaLB    OF     STOCK— 
CONTBACT  TO   REPUBCHABE— CONSIDEBATIOIT. 

Where  plaintiff  was  induced  to  purchase 
stock  in  a  corporation  by  defendants'  agreement 
to  repurchase  the  same  at  the  price  paid  at 
any  time  within  three  years,  and  defendants  de- 
livered to  plaintiff  the  sharee  of  stodc  and  their 
written  agreement  to  repurchase,  ench  agree- 
ment was  based  on  a  sumcient  consideration. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  82.*] 

2.  COBPOBATIONS     (|    82*)— CONTRACT    TO    RB- 

fdrchase  Stock— Considebation. 

Where,  after  defendants  had  induced  plain- 
tiff to  purchase  certain  stock  in  a  corporation 
bv  agreeing  to  repurchase  it  within  three  yean, 
toej,  as  officers  of  the  corporation,  increased  its 
capital  stock  and  changed  its  par  value,  and 
obtained  from  plaintiff  a  surrender  of  his  old 
stock,  and  he  received  new  stock  in  lieu  there- 
of, whereupon,  by  mutual  agreement,  a  new 
contract  was  substituted  for  the  old,  by  which 
defendant  agreed  to  repurchase  the  new  stock,  a 
cancellation  of  the  old  contract  and  the  sub- 
stitution of  tbe  new  one  was  a  sufficient  con- 
sideration to  support  the  latter. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  §  82.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Alfred  Page,  Judge. 

Action  by  C.  C.  MuUiken  against  S.  A. 
Haseltlne  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

5.  A.  Haseltlne  and  Wright  Bros.,  for  ap- 
pellants. Enoch  Lb  Ragadale  and  A.  W. 
Lyon,  for  respondent 


•For  other  cajies  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  tt  Aap'r  IndexM 


Digitized  by 


Google^ 


MnJ 


MUZiLIKEH  y.  HASELTINI! 


713 


ORAT,  J.  Salt  to  recover  from  the  appel- 
lants $2,000,  which  plaintiff  claims  they  owe 
him  CD  a  contract  to  purchase  certain  shares 
of  stock  in  a  corporation,  known  as  Ozark 
Medicine  Company.  The  petition  alleges  that 
on  the  22d  day  of  Auspist,  1906,  defendants 
were  stockholders,  officers,  and  directors  of 
the  corporation,  and  were  personally  inter- 
ested In  consummating  a  sale  to  plaintiff  of 
40  shares  of  the  corporation  stock  for  $2,000, 
and,  as  an  inducement  and  consideration  for 
plaintiff  to  buy  said  stock,  defendants  agreed, 
by  their  written  contract  of  that  date,  to 
repurchase  from  plaintiff  said  stock  at  the 
price  of  $2,000;  that  thereupon  plaintiff  pur- 
chased said  stock,  and  paid  therefor  said  simi 
of  $2,000;  that  afterwards  the  stockholders 
of  said  company  changed  the  par  value  of 
the  capital  stock  from  $100  to  $5  per  share, 
and  thereby  plaintiff  became  entitled  to  800 
shares  of  stock,  instead  of  said  40  shares, 
and  that  by  reason  of  the  change  defendants 
did,  and  for  the  consideration  aforesaid,  sub- 
stitute and  give  a  written  agreement,  dated 
the  20th  day  of  December,  1906,  instead  of 
and  for  the  former  agreement,  by  the  terms 
of  which  they  agreed  to  purchase  the  800 
shares  of  stock  so  held  by  plaintiff,  of  the 
par  value  of  $4,000,  for  the  sum  of  $2,000, 
provided  that  plaintiff  presented  said  stock 
to  them,  properly  assigned,  within  3  years 
and  30  days  from  the  20th  day  of  December, 
1906;  that  in  compliance  with  the  conditions 
of  said  contract,  and  on  the  27th  day  of  De- 
cember, 1909,  plaintiff  assigned  said  stock  to 
the  defendants,  and  presented  the  same  to 
them,  and  demanded  of  them  the  said  $2,000, 
but  defendants  refused  to  pay  the  same.  A 
demurrer  was  filed  to  this  petition,  and  the 
same  was  overruled,  and  defendants  except- 
ed. We  think  the  petition  states  a  cause  of 
action. 

The  facta  are  undisputed,  and  are  found  in 
plaintiff's  testimony,  which  is  substantially 
as  follows:  The  defendant  Meyer  was  presi- 
dent, the  defendant  Haseltine,  secretary,  and 
the  defendant  Gibson,  treasurer,  of  the  cor- 
poration, and  were  Interested  in  the  sale  of 
40  shares  of  the  capital  stock  to  the  plaintiff, 
and,  as  an  inducement  for  plaintiff  to  buy 
the  stock,  the  defendants  gave,  him  a  writ- 
tea  contract,  by  the  terms  of  which  they 
agreed  to  repurchase  the  same  at  any  time 
within  three  years  from  August  22,  1906,  and 
pay  therefor  the  sum  of  $2,000;  that  after- 
wards the  defendants  concluded  to  increase 
the  capital  stock  of  the  corporation  from 
$100,000  to  $200,000,  and  to  change  the  par 
value  of  the  shares  from  $100  to  $5.  The  In- 
crease In  the  capital  stock  to  be  preferred. 
That,  In  order  to  complete  these  changes,  it 
was  necessary  for  plaintiff  to  surrender  his 
old  certificate  of  40  shares  and  receive  a 
new  one  for  800  shares,  in  lieu  thereof;  that 
at  the  time  this  change  was  made  the  de- 
fendants executed  another  contract,  of  date 
December  20,  1906,  by  which  they  agreed  to 
pay  the  plaintiff  the  sum  of  $2,000  for  the 


800  shares  of  the  stock,  provided  the  certifi- 
cate for  same  vras  presented  to  them,  prop- 
erly assigned,  within  S  years  and  30  dayn 
from  that  date.  Within  the  time  specified 
In  this  last  agreement,  plaintiff  presented  his 
certificates  of  stock  properly  assigned,  and 
demanded  the  $2,000,  and  at  that  time  each 
of  the  defendants  promised  to  get  the  money 
and  pay  the  plaintiff,  but  afterwards  failed 
to  do  so. 

[1]  The  defendants  contend  that  the  origi- 
nal contract  was  without  consideration.  There 
is  no  merit  in  this  contention.  It  clearly  ap- 
pears, as  an  inducement  for  plaintiff  to  pur- 
chase the  stock,  defendants  agreed  to  re- 
purchase the  same  from  him  at  the  price  he 
paid  therefor  at  any  time  within  three  years, 
and  they  delivered  to  plaintiff  the  shares  of 
stock  and  their  written  agreement  to  re- 
purchase. Aken  v.  Clarke,  146  Iowa,  436, 
123  N.  W.  879;  TUton  v.  Whlttemore,  202 
M(i88.  39,  88  N.  E.  329;  Raicbe  v.  Morrison, 
37  Mont  244,  95  Pac  1061;  Trenholm  v. 
Eaoepper,  88  Neb.  236,  129  N.  W.  436. 

[2]  It  is  next  claimed  that,  even  though 
the  first  contract  was  supported  by  a  valua- 
ble consideration,  it  was  voluntarily  surren- 
dered, and  a  new  contract  entered  into,  for 
which  there  was  no  consideration.  We  gath- 
er from  the  testimony  that  the  defendants 
were  the  moving  cause  for  the  change  In 
the  capital  stock.  There  was  no  change  in 
the  common  stock,  except  as  to  Che  par  value 
of  the  shares.  The  Increased  stock  was  pre- 
ferred, and  undoubtedly  defendants,  as  offi- 
cers of  the  corporation,  were  interested  in 
the  scheme  to  increase  the  capital  stock  and 
change  the  par  value  thereof.  In  order  to 
accomplish  this,  it  was  necessary  for  the 
plaintiff  to  surrender  his  old  stock  that  de- 
fendants had  agreed  to  buy,  and  to  have 
Issued,  in  lien  thereof,  the  new  stock.  It 
fairly  appears  from  the  evidence  that  by 
mutual  agreement  Uie  new  contract  was  sub- 
stituted for  the  old.  And  it  is  well  settled  in 
this  state  that  the  canceling  of  a  contract, 
or  the  relinquishment  of  rights  under  it,  or 
the  substitution  of  one  contract  for  another, 
is  a  sufficient  consideration  to  support  the 
new  contract 

In  Welch  v.  Mlschke,  136  S.  W.  36,  this 
identical  question  was  before  us.  Judge 
Nixon  wrote  the  opinion,  and  on  this  point 
said:  "It  Is  obvious  that  the  second  contract 
was  supported  by  a  sufficient  consideration. 
Indeed,  the  very  substitution  of  the  new  con- 
tract for  the  old  was  a  sufficient  considera- 
tion. As  said  in  Peters  &  Reed  Pottery  Co. 
V.  Folckemer,  131  Mo.  App.,  loc  clt  106,  110 
S.  W.  698:  There  is  no  doubt  of  the  right 
of  the  parties  to  make  a  new  agreement. 
The  fact  of  its  taking  the  place  of  the  old 
was  a  sufficient  consideration.'  Further:  *A 
valid  contract,  made  in  substitution  tor  one 
of  a  prior  date,  annals  the  obligation  of  the 
former,  and  of  Itself  furnishes  a  sufficient 
consideration  for  the  release  of  the  first 
agreement'     Sanders  Pressed  Brick  Co.  v. 
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Barr,  76  Mo.  App.,  loc.  dt.  386,  and  cases 
cited;  Lancaster  t.  Elliott,  65  Mo.  App.,  loc. 
dt  255.  Moreover,  where  a  modified  con- 
tract la  acted  npon  by  the  parties,  the  orig- 
inal contract  Is  abandoned,  which  of  Itself 
would  uphold  the  modification  thereof,  so 
far  as  consideration  Is  concerned.  Cannon- 
Welner  Co.  r.  Boswell,  117  Mo.  App.,  loc 
dt  476,  98  S.  W.  355." 
The  judgment  will  be  affirmed.    All  concur. 


WILBUR  STOCK  FOOD  CO.  t.  BRIDOBS. 

(Springfield  Court  of  Appeals.    Missouri. 

Dec.  4,  1911.    Rehearing  Denied 

Dec.  22,  19U.) 

Sales  (S  177*)  —  Contbact  —  Omts  ahd  Ao- 

CEPTANCK— PKBFOBHANCK. 

Defendant  answered  an  advertisement  for 
the  sale  of  stock  food,  and  in  reply  received  an 
offer  by  plaintiff  to  give  her  a  |3.50  pail  of 
food  fiee,  and  described  watch,  in  consideration 
of  hei  permitting  plaintiff  to  ship  "with  your 
free  goods"  four  extra  pails  of  stock  food,  to 
be  sold  by  her  to  her  neighbors  at  $3.90  per 
pail,  remitting  to  plaintiff  $13  in  installments. 
A  form  of  acceptance  was  inclosed,  in  accord- 
ance with  the  terms  of  the  offer,  except  that 
at  the  bottom  were  the  words,  "Ton  may  ship 
my  goods  and  mail  my  watch  certificate  to  the 
following  address,"  etc.  On  defendant's  ac- 
ceptance of  the  offer,  plaintiff  shipped  the  stock 
food,  and  sent  defendant  a  numbered  watch  cer- 
tificate, agreeing  to  forward  the  watch  on  re- 
ceipt of  the  certificate  and  remittance  for  the 
stock  food.  Held,  that  plaintiff's  promise  con- 
stituted an  offer  to  ship  the  watch  at  the  same 
time  as  the  food,  and,  not  having  done  so,  de- 
fendant was  entitled  to  refuse  the  food,  with- 
out subjecting  herself  to  liability  for  breach  of 
contract 

[E^.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  gS  445-^0;   Dec  Dig.  J  177.*] 

Appeal  from  Circuit  Court,  Lawrence 
County;  Cirr  McNatt  Judge. 

Action  by  Wilbur  Stock  Food  Company 
against  S.  A.  Bridges.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

Oscar  B.  Elam,  for  appellant  Theodore 
Alvord,  for  respondent 

NIXON,  P.  J.  This  was  an  action  on  an 
alleged  contract,  whereby  S.  A.  Bridges 
agreed  to  buy  four  pails  of  stock  food,  or 
tonic,  of  the  respondent  a  corporation  organ- 
ized and  doing  business  under  the  laws  of 
Wisconsin.  The  amount  Involved  is  $14.25. 
It  seems  that  the  defendant,  S.  A.  Bridges, 
Is  a  woman,  and  that  the  transaction  was 
in  fact  with  her  son,  who  signed  her  name 
to  the  "letter  of  acceptance,"  hereinafter 
referred  to,  bat  she  makes  no  point  on  this. 
In  the  drcuit  court  of  Lawrence  county,  the 
plaintiff  prevailed,  and  defendant  has  ap- 
pealed. 

In  the  commencement  of  the  correspond- 
ence, S.  A.  Bridges  answered  an  advertise- 
ment of  the  respondent  asking  for  informa- 
tion regarding  the  stock  tonic  and  their  won- 


derfnl  offer.  In  reply  cama  the  letter,  which 
contains  the  offer.  The  body  of  the  letter 
la  preceded  by  advertising  matter,  telltng 
what  the  tonic  would  do  for  stock,  and  show- 
ing in  foil  a  letter,  in  the  nature  of  a  testi- 
monial, from  the  Pabst  Brewing  Company, 
followed  by  the  letter  to  S.  A.  Bridges,  to- 
wit: 

"We  have  your  favor  of  recent  date  In 
answer  to  onr  advertisement  in  which  we 
offer  a  26-lb.  pall  of  Wilbur's  Stock  Tonic 
absolutely  free  where  we  have  no  agent. 
Now  upon  looking  up  the  matter  It  seems 
we  have  an  agent  In  your  county  but  not 
in  your  neighborhood  and  we  have  arranged 
matters  so  you  can  get  your  $3.50  pail  of 
Wilbur's  Stock  Tonic  free  of  all  charge  and 
in  addition  to  that,  In  order  to  help  intro- 
duce our  tonic  we  are  going  to  make  you  an 
offer  such  as  you  never  had  before. 

"We  presume  you  could  use  a  beautiful  sil- 
ver watch  with  the  famous  New  Tork  Stan- 
dard movement  patent  dust  band  and  regula- 
tor fully  guaranteed  for  10  years,  exactly 
like  photograph  enclosed.  A  watch  which 
is  solidly  buUt  in  every  detail.  Not  a  cheap 
fragile  affair  but  one  which  will  stand  the 
wear  and  tear  of  hard  everyday  usage  a 
lifetime.  Note  the  handsome  locomotive  de- 
sign engraved  on  the  case  of  the  watch. 

"Well,  We  are  actually  going  to  make  you 
a  present  of  this  handsome  timepiece  abso- 
lutely free  in  addition  to  your  free  25-lb. 
pall  of  Wilbur's  Stock  Tonic.    . 

"Remember  the  watdi  is  entirely  separate 
from  our  offer  of  a  pall  of  stock  tonic  and 
you  are  to  have  both  of  these  iwesents  free 
of  charge  simply  for  helping  us  Introduce  a 
few  pails  of  Wilbur's  Stock  Tonic  among 
your  neighbors.  Now  we  honestly  want  to 
know  if  you  ever  had  such  an  offer  as  this 
before.  We  actually  mean  to  give  you  the 
watch  valued  at  $10.00  anywhere,  and  the 
$3.60  paU  of  Wilbnr's  Stock  Tonlc^  total, 
$13.60,  for  a  few  minutes  of  your  time. 
That  seems  like  an  unheard-of  offer,  doesn't 
it,  but  In  addition  to  all  this  we  are  going  to 
show  yon  hoto  you  oan  make  94.50  <nuh  be- 
sidea.  The  enclosed  letter  of  acceptance  ful- 
ly describes  our  great  offer.  By  reading  It 
6ver  carefully  yon  will  see  that  all  we  ask 
is  that  yon  allow  us  to  ship  with  your  ftee 
goods  4  extra  palls  of  stock  tonla  These 
pails  you  can  easily  sell  to  your  neighbors 
in  an  hour  or  so.  We  dont  want  a  cent  of 
money  in  advance.  We  don't  want  a  cent 
In  payment  for  your  New  Tork  Standard 
watdt  or  your  25-lb.  pall  of  stock  tonic  now, 
or  any  other  time.  All  we  ask  Is  that  yon 
distribute  the  extra  pails  among  your  friends 
at  $3.50  each  and  send  as  only  two  dollars 
every  thirty  days  until  we  have  received 
thirteen  dollars  in  all  for  the  extra  palls- 
Remember,  you  can  also  sell  your  own  pall 
for  $3.60,  If  you  so  desire,  and  thus  dean  up 
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$4.50  dear  profit  Ton  see  If  yon  sell  all  6 
pails  for  $8.60  each  tbat  means  $17.60  wblle 
yon  are  to  send  ns  only  $13i00  for  4  of  tbe 
palls.  Thousands  of  Intelligent  farmers  have 
accepted  this  great  offer  simply  to  condition 
and  fatten  tbelr  own  stock.  They  won't  sell 
a  pound  because  they  realize  that  Wilbur's 
Tonic  at  the  regular  price  would  cost  them 
13.60  per  pall  while  by  accepting  the  free 
watch  offer  they  not  only  get  the  beautiful 
standard  timepiece  but  they  also  get  6  pails 
of  Wilbur's  Tonic  at  an  actual  saving  of 
$4.60  cash. 

"Now  all  we  ask  Is  that  you  compare  our 
offer  with  any  that  was  ever  made  yon  by  an- 
other company.  When  you  study  the  mattw 
over,  what  do  you  find?  Ton  find  that  we 
are  actually  giving  you  126  lbs.  of  Wilbur's 
Stock  Tonic  (sold  everywhere  for  $14.00  per 
100)  and  a  beautiful  fully  guaranteM  New 
York  Standard  watch,  worth  $10.00  at  any 
retail  store,  and  we  don't  ask  one  cent  from 
you  In  advance.  We  simply  ask  that  you 
send  us  only  such  small  amount  montiily 
that  you  will  never  notice  It  and  don't  for- 
get that  you  are  not  paying  one  cent  for  one 
of  the  25-Ib.  pails,  nor  one  cent  for  the  New 
York  Standard  watch.  You  will  also  ap- 
preciate the  fact  that  we  are  asking  less 
than  the  regular  price  for  the  4  extra  26- 
Ib.  pails  and  you  have  a  chance  to  make 
$4.50  cash  in  clear  money  besides.  Can  you 
afford  to  pass  this  opportunity? 

"Don't  forget  we  positively  guarantee  Wil- 
bur's Stock  Tonic  the  best  conditions,  feed 
saver  and  preventive  of  disease  that  money 
can  buy.  Fill  out  your  letter  of  acceptance 
and  mail  it  to  us  at  once.  Write  your  ad- 
dress plainly  so  that  the  goods  will  reach 
you  safely.  We  will  hold  this  offer  open  to 
you  for  a  few  days'  time  so  we  trust  yon 
will  write  to  us  and  send  in  your  letter  of 
acceptance  at  once.  Yours  very  truly,  E. 
B.   Marshall,    Sec.    Wilbur   Stock    Food    Co. 

"P.  S.  We  forgot  to  tell  you  that  the  New 
York  Standard  watch  is  a  stem-set  and 
stem- wind  piece  of  the  most  modern  pat- 
tern." 

The  "letter  of  acceptance"  was  a  printed 
form,  and  was,  in  part,  as  follows : 

Till  This  Out  and  Mall  to  Us  To-Day. 

"Wilbur  Stock  Food  Co., 

"Milwaukee,  Wis. 

"Date, ,  190—. 

"I  accept  your  offer  of  the  N.  Y.  'Standard' 
watch  fully  guaranteed  and  the  25-pound  pail 
of  Wilbur's  Stock  Tonic  (value  $3.60)  both 
absolutely  free  and  you  may  ship  me  four 
extra  palls  of  Wilbur's  Stock  Tonic,  which  I 
can  use  or  sell,  as  I  please  and  I  am  not 
to  send  you  any  money  whatever  in  advance, 
but  I  will  send  you  two  dollars  every  thirty 
days,  until  I  have  sent  $13.00  in  all,  for  the 
four  extra  palls.  If  I  sell  all  five  of  the 
pails  for  $17.60  I  am  to  have  the  extra 
$4.60  myself  in  addition  to  the  silver  watch, 


which  I  get  free.  You  may  Ship  my  goods 
and  mall ,  my  watch  certificate  to  the  fol- 
lowing address: 

"Sign  yonr  name  here:  S.  A.  Bridges. 
Postofflce,  Aurora;  County, La wraioe ; State, 
Missouri. 
"Ship  to  Aurora,  'care  of  Frisco.' 
"Your  references:  The  following  business 
houses:  White's  Grocery ;  Scott's  Grocery. 
I  own  6  horses,  6  cattie,  29  hogs,  5  dozen 
poultry,  I  rent  40  acres  of  land.  I  am  69 
years.     I  give  as  reference  Aurora  Bank." 

The  remainder  of  the  letter  of  acceptance 
is  not  material.  There  Is  also  a  coupon,  filled 
out  by  S.  A.  Bridges,  ordering  the  tonic 
shipped  In  iron  palls,  to  cost  $1  extra. 

The  tonic  was  shipped,  and  the  stetion 
agent  at  Aurora  testified  that  S.  A.  Bridges 
was  notified  of  the  arrival  of  the  goods,  but 
never  took  them  out  or  called  for  them. 
Defendant  was  not  permitted  to  show  that 
the  goods  were  shipped  back  to  the  plain- 
tiff, because  the  station  agent  at  Aurora 
could  not  remember  whether  It  was  done  on 
plaintiff's  order,  and  he  had  not  found  time 
to  look  for  any  correspondence  on  the  sub- 
ject, although  given  a  week's  notice.  The 
evidence  shows  that  a  short  time  after  the 
letter  of  acceptance  was  received  by  plain- 
tiff the  tonic  was  shipped,  and  the  bill  for 
the  purchase  price,  together  with  the  fol- 
lowing "Watch  •  Certificate,"  were  sent  by 
mall  to  S.  A.  Bridges: 

"Milwaukee,  Wis.,  Jan.  8,  1910. 

"Watch  Certificate  No.  87,014. 

"This  certificate  entitles  S.  A.  Bridges  of 
Aurora,  Mo.,  to  one  fully  warranted  watch 
absolutely  free  in  accordance  with  the  terms 
specified  tn  the  special  premium  offer.  The 
Wilbur  Stock  Food  Co.,  of  Milwaukee,  Wis., 
hereby  agrees  to  forward  the  silver  watch 
(all  charges  prepaid)  immediately  upon  re- 
ceipt of  this  certificate  and  remittance  for 
bill  of  merchandise  amounting  to  $14.25  as 
per  agreement." 

At  the  close  of  the  evidence,  the  defend- 
ant requested  and  the  court  refused  to  give 
a  peremptory  instruction  for  the  defendant 
in  the  nature  of  a  demurrer  to  the  evidence. 
At  plaintiff's  request  the  court  Instructed 
the  Jury  that  by  the  terms  of  the  written 
contract  the  defendant  became  liable  to  pay 
to  the  plaintiff  the  sum  of  ?2  every  30  days 
until  the  amount  of  $14  in  all  had  be^i  paid 
to  plaintiff,  "Upon  shipment  by  plaintiff  to 
the  defendant  of  five  26-Ib.  pails  of  stock 
food,  in  Japanned  iron  pails,  and  the  mailing 
of  the  watch  certificate  in  said  contract  de- 
scribed to  the  defendant  at  Aurora,  Mo. 
Therefore,  if  you  find  and  believe  from  the 
evidence  in  this  case  that  the  said  stock  food 
and  palls  were  shipped  to  the  defendant  at 
Aurora.  Mo.,  and  received  by  the  Frisco  rail- 
road at  Aurora,  and  notice  of  said  receipt 
of  said  stock  food  was  given  to  the  def end- 
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ant  by  the  Frisco  Railroad  Company,  then 
your  verdict  shall  be  for  the  plaintiff  In  the 
sum  of  $14,  notwithstanding  that  the  Jury 
may  further  believe  from  the  evidence  that 
the  defmdant  refused  to  accept  said  goods 
and  received  no  benefits  therefrom." 

Plaintiff's  letter  containing  the  offer  can- 
not be  read  without  coming  to  the  conclu- 
sion that  the  one  making  It  Intended  to  Im- 
press the  promisee  with  the  fact  that  the 
watch  and  the  extra  pall  of  stock  tonic  would 
be  sent  along  with  the  other  four  pails. 
There  is  no  Intimation  to  the  contrary.  True 
this  may  be  said  to  be  an  extraordinary  of- 
fer, but  the  conclusion  that  this  was  the 
offer  as  it  actually  appears  on  paper  Is  not 
at  all  Inconsistent  with  the  wording  of  the 
offer,  which  Is  drawn  in  superlatives.  It 
reads :  "We  are  going  to  make  you  an  offer 
such  as  you  never  had  before."  "We  are 
going  to  make  you  a  present  of  this  hand- 
some timepiece  absolutely  free  In  addition 
to  your  25-lb.  pall  of  Wilbur's  Stock  Tonic." 
"Now  we  honestly  want  to  know  If  you  ever 
had  such  an  offer  as  this  before."  "That 
seems  like  an  unheard-of  offer,  doesn't  it,  but 
In  addition  to  all  this  we  are  going  to  show 
you  how  you  can  make  $4^0  cash  besides." 
"All  we  ask  is  that  you  allow  us  to  ship 
with  your  free  goods  4  extra  pails  of  stock 
tonic."  "We  presume  you  could  use  a  beauti- 
ful silver  watch  with  the  famous  New  York 
Standard  movement  patent  dust  band  and 
regulator  fully  guaranteed  for  10  years, 
exactly  like  photograph  enclosed.  A  watch 
which  Is  solidly  built  in  every  detail.  Not 
a  cheap  fragile  affair  but  one  which  will 
stand  the  wear  and  tear  of  hard  everyday 
usage  a  lifetime.  Note  the  handsome  loco- 
motive design  engraved  on  the  case  of  the 
watch.  Well,  we  are  actually  going  to  make 
you  a  present  of  this  handsome  timepiece 
absolutely  free  in  addition  to  your  25-lb. 
pail  of  Wilbur's  Stock  Tonic."  "We  don't 
want  a  cent  of  money  In  advance."  "Now  all 
we  ask  is  that  you  compare  our  offer  with 
any  that  was  ever  made  you  by  another 
company.  When  you  study  the  matter  over, 
what  do  you  find?  Xou  find  that  we  are 
actually  giving  you  125  lbs.  of  Wilbur's 
Stock  Tonic  (sold  everywhere  for  $14.00  per 
lOO)  and  a  beautiful  fully  guaranteed  New 
York  Standard  watch,  worth  $10.00  at  any 
retail  store,  and  we  don't  ask  a  cent  from 
you  in  advance.  We  simply  ask  that  you 
send  us  only  such  small  amotmt  monthly 
that  you  will  never  notice  it  and  don't  for- 
get that  you  are  not  paying  one  cent  for 
one  of  the  25-lb.  pails,  nor  one  cent  for  the 
New  York  Standard  watch."  'HDan  you  af- 
ford to  pass  this  opportunity?"  "P.  S.  We 
forgot  to  tell  you  that  the  New  York  Stand- 
ard watch  is  a  stem-set  and  stem-wind  piece 
of  the  most  modem  pattern." 

If  only  the  extra  pail  of  stock  tonic  was 
to  be  sent  along,  and  not  the  watch,  why  did 
the  promisor  say:   "All  we  ask  is  that  you 


allow  us  to  ship  with  your  free  goois  4  extra 
pails?"  There  is  no  room  for  doubt  or  con- 
struction as  to  the  expressed  Intention  of 
the  promisor.  Having  made  an  extraordi- 
nary proposition,  the  promisor  was  bound  by 
It  when  accepted.  The  duty  of  a  court  is  to 
biterpret  contracts  by  giving  due  force  and 
effect  to  all  their  terms,  where  it  can  be  done, 
and  to  enforce  them  as  made;  and  it  is 
ordinarily  immaterial  to  the  court  whether 
the  contract  is  wise  or  reasonable,  or  the 
bargain  a  hard  one.  Walker  t.  Orout  Bros., 
124  Mo.  App.  628,  102  S.  W.  25.  The  law 
Imputes  to  a  person  an  intention  correspond- 
ing to  the  reasonable  meaning  of  his  words 
and  acts.  9  Cyc.  245,  citing  Coleman  v.  Rob- 
erts, 1  Mo.  97 ;  Haubelt  v.  Rea,  77  Mo.  App. 
672;  E&terly  Harvesting  Mach.  Co.  v.  Crls- 
well,  58  Mo.  App.  471;  Brewington  v.  Mes- 
ker,  51  Mo.  App.  848.  It  Judges  of  his  in- 
tentlon  by  his  outward  expressions,  and  ex- 
cludes all  questions  in  regard  to  his  unex- 
pressed intention.  9  Cyc.  246.  This  contract 
was  brought  about  wholly  by  correspondence. 
The  legal  effect  of  audi  correspondence  was 
a  question  of  law  for  the  court  Union  Serv- 
ice Co.  T.  Drug  Co.,  148  Mo.  App.,  loc. 
dt.  337,  128  S.  W.  7;  Eagle  Mill  Co.  ▼. 
Caven,  76  Mo.  App.  458,  462.  Nor  do  we 
look  merely  to  the  offer;  for,  in  construing 
a  contract,  the  intention  is  to  be  collected 
from  the  whole  of  it.  Davis  v.  Hendrlx, 
59  Mo.  App.  444.  The  letter  of  acceptance 
(which  was  a  fllled-in  form  furnished  by  the 
plaintiff)  said  nothing  about  the  watch  not 
being  sent  on  with  the  stock  tonic.  It  is 
drawn  in  the  same  style  as  the  offer,  the 
first  words  being:  "I  accept  your  offer  of 
the  N.  Y.  'Standard'  watch  fully  guaranteed 
and  the  26-pound  pall  of  Wilbur's  Stock 
Tonic  •  *  •  which  I  can  use  or  sell, 
as  I  please  and  I  am  not  to  send  you  any 
money  whatever  in  advance."  It  is  appar- 
ent that  the  expressed  intention  was  to  sell 
five  palls  of  stock  tonic  and  one  silver  watch 
for  $14.25;  the  fact  that  the  word  "gift" 
or  its  equivalent,  was  iterated  and  reiterated 
makes  no  difference  in  the  legal  effect  of 
the  offer;  it  was  an  out-and-out  agreement 
to  sell,  and  that  is  all  that  can  be  made  of 
it.  The  only  words  in  the  entire  correspond- 
ence which  ooulA  be  construed  as  meaning 
that  the  watch  was  to  be  retained  by  the 
plaintiff  until  the  tonic  was  sold  by  the  de- 
fendant, or  paid  for,  appear  Just  before  the 
signature  on  the  letter  of  acceptance,  and 
are:  "You  may  ship  my  goods  and  mail 
my  watch  certificate  to  the  following  ad- 
dress." Nothing  had  been  said  aI>out  a 
"watch  certificate."  Defendant  might  well 
have  thought  it  was  a  guarantee  that  came 
with  the  watch.  With  the  aid  of  plaintiff's 
evidence  and  the  theory  it  has  advanced,  we 
are  able  to  see  that  plaintiff  had*  a  secret 
intention  at  the  time  of  making  the  extra- 
ordinary offer  to  only  give  away  a  pail  of 
tonic,  and  make  the  defendant  woriE  for  the 


Digitized  by 


Goo^Q 


lio.) 


DIEXIKMANN  ▼.  ROBYN 


717 


$10  sUver  New  York  Standard  watcb,  hold- 
log  It  as  secnrlty.  It  the  plalntifF  meant  to 
ship  the  tonic  and  keep  the  watch  until 
payment  of  the  purchase  price,  it  could  easi- 
ly hare  said  so,  because  a  person  making  an 
offer  has  the  right  to  make  it  on  such  terms 
as  he  pleases.  Harlng  used  language  which 
is  nnamblguous,  and  which  means  on  its 
face  that  the  watch  would  be  a  part  of  the 
one  transaction,  that  was  the  contract;  and 
the  furnishing  of  the  watch  in  accordance 
therewith  became  a  condition  precedent  to 
liability  on  the  part  of  the  defendant  The 
ofTer  was  intentionally  drawn  to  convey  a 
false  Impression,  and  was  another  of  the 
myriad  schemes  to  mislead  the  nnwary. 
Knowledge  of  human  nature  Is  a  great  as- 
set in  the  hands  of  a  crafty  advertiser,  and 
it  was  utilized  to  the  extreme  in  this  trans- 
action. The  courts  cannot  lower  the  stand- 
ard of  fair  dealing  and  common  business 
honesty  by  lending  fhelr  sanction  to  con- 
tracts procured  by  misrepresentations. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  enter  Judgment  for  the  defendant,  with 
costs.    All  concur. 


DIECKSCANN  v.  ROBYN. 

(St.  lioois  C!oart  of  Appeals.    Miasoari. 

Dec.  ^  1911.) 

L  COITTBAOTS    ({    lis*)— liBOALITT   OT    OBJSCT 

—Public  Policy. 

Where  a  contract  between  a  stockholder  in 
a  bank  about  to  be  organized,  who,  with  two 
others,  controlled  the  majority  of  the  stock,  and 
an  owner  of  land,  provided  that,  if  such  itock- 
bolder  would  procure  the  parchaae  of  such  land 
by  securing  the  votes  of  such  other  stockholders, 
the  owner  of  the  land  would  pay  him  one-half 
the  amount  secured  therefor  above  a  certain 
sum,  it  was  a  constructive  fraud  upon  such 
bank  and  upon  other  stockholders,  and  void  as 
against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S{  621-641 ;  Dec.  Dig.  {  118.*] 

2.  OONTSACTS    ({    188*)— LCOAUTT    OT    OBJKCT 

— Public  Poliot. 

The  defendant  in  an  action  on  a  contract 
may  object  that  the  contract  is  void  as  against 
public  policy,  even  though  he  confesses  his  par- 
ticipation therein  by  demurring  to  the  com- 
plaint since  the  law  will  not  enforce  an  ille- 
gal contract 

[Ed.  Note.— For  other  cases,  see  Oontiacta, 
Dec  Dig.  i  138.*1 

Appeal  from  Circuit  Court,  St  Charles 
County;   James  D.  Harnett  Judge. 

Action  by  A.  C.  Dleckmann  against  Ernest 
Bobyn.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    AlBrmed. 

The  court  sustained  a  demurrer  to  plain- 
tilTs  petition,  and  from  this  Judgment  plain- 
tiff prosecutes  the  appeal.  Omitting  caption 
and  signatnreB,  the  petition  is  as  follows: 
"Plaintiff  by  leave  of  coart  first  had  and  ob- 
tained flies  this  his  amended  petition,  and  for 


cause  of  action  states  that  on  the  18th  day 
of  July,  1907,  defendant,  who  was  then  the 
owner  of  certain  real  estate,  situate  in  the 
dty  and  county  of  St  Charles,  Mo.,  employed 
plaintiff  to  aid  him  to  sell  the  same  to  a  cor- 
poration then  about  to  be  organized  and  to 
be  known  as  the  Central  Bank  of  St  Charles, 
Mo. ;  that  at  the  time  of  said  employment 
this  plaintiff,  together  with  one  Adam  Pelfer 
and  August  Barthel,  had  subscribed  for  and 
were  entitled  to  61  shares  of  stock  in  said 
bank  to  be  organized  and  to  be  known  as  the 
Central  Bank  of  St  Charles,  Mo.;  that  it 
was  agreed  between  plaintiff  and  defendant 
that  if  the  plaintiff,  after  the  said  bank  was 
organized,  would  vote 'the  stock  held  by  him- 
self in  said  bank,  and  also  procure  and  in- 
duce the  said  Peifer  and  Barthel  to  vote  the 
sto<ft  held  by  them  in  said  bank  in  a  stock- 
holders' meeting  to  be  thereafter  called,  in 
favor  of  purchasing  defendant's  said  real  es- 
tate for  the  sum  of  $16,000,  and  if  the  stock- 
holders of  said  bank  at  said  meeting  should 
vote  for  said  purchase  and  did  purchase  said 
real  estate  for  the  sum  of  $16,000,  the  plain- 
tiff should  receive  as  compensation  for  his 
services  in  so  helping  defendant  to  effect  a  sale 
to  said  Central  Bank  one-half  of  all  money 
obtained  for  said  real  estate  in  excess  of 
$12,600,  after  deducting  from  the  sale  price 
of  said  real  estate  a  certain  other  commis- 
sion of  2  per  cent  on  the  amount  of  the  sale 
price  to  be  paid  one  B.  L.  Emmons.  Plaintiff 
further  states  that  in  pursuance  of  said  em- 
ployment he  did  on  the day  of , 

1907,  at  a  meeting  of  the  stockholders  of  said 
Central  Bank,  and  after  said  bank  was  or- 
ganized, vote  the  stock  held  by  himself  In 
said  bank,  and  did  also  procure  and  induce 
the  said  Peifer  and  Barthel  to  vote  at  said 
meeting  the  stock  held  by  them  in  said  bank, 
in  favor  of  pnrchasing  defendant's  said  real 
estate  for  the  sum  of  $16,000,  and  the  stock- 
holders of  said  Central  Bank  at  said  meeting 
voted  for  said  purchase  and  did  purchase 
said  real  estate  at  the  sum  of  $16,000,  and 

defendant  did  thereafter  on  the day 

of ,  1907,  because  of  said  vote  sell  to 

said  Central  Bank  said  real  estate  for  the 
sum  of  $16,000  paid  to  defendant  by  said 
bank.  Plaintiff  further  says  that  he  has  ful- 
ly performed  the  services  by  him  rendered  to 
defendant,  and  that  he  is  entitled  to  the  sum 
of  $1,100,  the  amount  earned  by  him  under 
the  terms  of  his  contract  with  defendant 
and  which  is  due  him  and  remains  unpaid. 
Wherefore  plaintiff  prays  Judgment  against 
defendant  for  the  sum  of  $1,100,  and  for  cost 
of  suit" 

J.  B.  Garber  and  T.  C.  Bruere,  for  appel- 
lant. T.  F.  McDearmon  and  Rasslenr,  Ham- 
merer ft  Rassieur,  for  respondent 

NORTONI,  J.  (after  stating  the  facts  as 
above).    [1]  The  court  very  properly  sustain- 
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ed  the  demnrrer.  This  petition  alleges  that 
plaintiff,  a  stockholder  In  the  corporation 
then  being  organized,  agreed  to  sell  his  vote 
for  a  valuable  consideration,  payable  to  him- 
self, and  that  he  afterwards  cast  the  vote  at 
a  meeting  of  the  stockholders  in  accordance 
with  such  contract  Because  of  his  perform- 
ance of  this  agreement,  he  seeks  to  recover 
the  consideration  which  it  was  agreed  he 
shonld  have  for  his  vote.  This  alone  not  only 
ought  to  be  enough,  bnt  is  sufficient  to  de- 
feat his  right  of  recovery  as  a  matter  of  law. 
Such  a  contract  is  void  as  against  public  pol- 
icy, and  it  operates  as  a  constructive  fraud 
upon  the  corporation  then  being  organized 
and  upon  other  stockholders  as  well.  It 
vouchsafes  a  valuable  consideration  to  plain- 
tiff, a  stockholder  of  the  corporation  then  in 
the  process  of  formation,  which  may  induce 
him  to  violate  whatever  trust  relation  he  oc- 
cupies, to  the  end  of  furthering  his  own  pri- 
vate Interests  as  against  those  of  the  company 
and  other  stockholders.  That  such  a  con- 
tract is  void  on  the  ground  of  public  policy 
alone  is  not  to  be  questioned.  See  Guernsey 
V.  Cook,  120  Mass.  801;  Woodruff  v.  Went- 
worth,  133  Mass.  309. 

[2]  It  is  true  that  the  objection  the  con- 
tract is  Ulegal  and  void  as  against  public 
policy  comes  with  poor  grace  from  a  defend- 
ant, who  is  a  party  thereto;  but,  be  this  as 
it  may,  such  objection  is  allowed  to  prevail, 
even  when  put  forward  by  one  who  partici- 
pates in  the  wrong,  not,  however,  as  a  protec- 
tion to  him,  but  for  the  sake  of  the  public 
good  and  because  the  law  will  not  lend  Its 
aid  to  enforce  such  an  illegal  contract  In 
such  circumstances,  the  law  leaves  the  par- 
ties where  they  place  themselves.  Attaway  v. 
Third  National  Bank,  93  Mo.  485,  5  S.  W.  16. 
Of  course,  what  has  been  said  as  to  the  de- 
fendant proceeds  on  the  hypothesis  that  his 
demurrer  confesses  the  averments  of  the  pe- 
tition, for  such  is  the  theory  of  the  law.  Bnt, 
though  such  be  the  rule,  we  are  wholly  unad- 
vised as  to  the  truth  of  the  facts  charged, 
and  In  no  respect  do  we  suggest  defendant  a 
participant  In  the  wrong  except  as  It  appears 
confessed  in  theory  of  law  by  the  demurrer. 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  OAUM'IEJLD,  J., 
concur. 


AMERICAN  LAW  BOOK  CO.  v.  CORBBTT. 

(St.  Louis  Court  of  Appeala.    Missouri. 
Dec.  5,  1911.) 

1.  Paymbwt   (I   16*)  — Patmbht  bt   Nora  — 
Right  of  Action— ESitect. 

One  may  sue  on  account  in  assumpsit  on 
the  original  consideration  of  a  note,  if  he  sur- 
renders the  note  for  cancellation,  In  absence  of 


an  express  agreement  that  Hie  note  is  given  for 
payment  of  the  debt,  and  not  as  secnritr. 

[Bid.  Note.— For  other  eases,  see  Payment, 
Cent  Dig.  |S  63-69;    Dec.  Dig.  |  16.*] 

2.  Paticbnt  (S  67*)— Patmuit  bt  Nozb— Bub- 

DKN  OF  Proof. 

The  burden  of  showing  an  ezpraas  agree- 
ment that  a  note  is  given  in  payment  of  the 
original  consideration  therefor,  and  net  merely 
as  security,  so  as  to  prevent  an  action  of  aa- 
sumpsit  on  the  original  consideration,  is  upon 
the  one  asserting  it 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  H  1S9-194 ;    Dee.  Dig.  {  67.*] 

Appeal  from  Circuit  Court  Pemiscot  Coun- 
ty;   Henry  C.  Riley,  Judge. 

Action  by  the  American  Law  Book  Com- 
pany against  Sam  J.  Corbett  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

McKay  &  Corbett  for  appellant  Arthur 
L.  GllTer  and  Farls  &  Oliver,  for  respondent 

NORTONI,  J.  This  Is  a  suit  on  account 
which  originated  before  a  Justice  of  the  i>eace. 
It  found  its  way  into  the  circuit  court  by  ap- 
peal, where  plaintiff  had  Judgment  from 
which  defendant  prosecutes  the  appeal. 

A  Jury  was  waived  and  the  case  tried  by 
the  court  The  only  point  for  consideration 
here  relates  to  the  fact  that  defendant  had 
executed  several  promissory  notes  to  plain- 
tiff at  the  time  he  purchased  the  books  in- 
volved and  that  this  suit  proceeds  in  assump- 
sit on  account  instead  of  on  such  notes.  It 
appears  that  on  January  18, 1007,  defendant 
entered  into  a  written  contract  with  plaintiff 
whereby  he  purchased  23  volumes  of  the  En- 
cyclopedia of  Law  &  Procedure  from  plain- 
tiff and  agreed  to  accept  subsequent  volumes 
of  that  publication,  which  in  all  should  not 
exceed  40  in  number,  at  $6.50  per  volume. 
He  agreed,  too,  to  accept  from  plaintiff  the 
1907  volume  of  annual  annotations  thereto 
and  pay  therefor  $6.50.  At  the  time  of  the 
purchase,  defendant  paid  thereon  the  sum  of 
$10.90  in  cash  and  executed  to  plaintiff  his 
39  promissory  notes  of  $6.50  each,  which  fell 
due  one  each  month  thereafter  until  39 
months  had  expired.  Plaintiff  thereupon  de- 
livered to  defendant  the  23  volumes  of  the 
Encyclopedia  of  Law  &  Procedure  published, 
and  made  other  deliveries  thereof  to  defend- 
ant as  the  volumes  were  made  until  be  re- 
ceived in  all  27  volumes  of  the  work.  De- 
fendant paid  several  of  the  $6.50  notes  as  they 
fell  due  until  he  had  paid  in  all  $50.10,  in- 
cluding the  $10.90  cash  paid  at  the  time  the 
purchase  was  made.  At  the  time  this  suit 
was  Instituted,  several  of  defendant's  notes 
so  given  by  him  were  overdue  and  un- 
paid and  had  been  for  more  than  30  days 
theretofore.  The  entire  amount  of  Indebted- 
ness accrued  against  defendant  under  the 
contract  for  volumes  received  was  $185,  on 
which  he  had  paid,  as  before  stated,  $50.10. 
The  contract  by  which  defendant  purchased 


•For  otliu'  cases  sm  mem  topic  and  section  NDMBIiS  la  D«o.  Dig.  *  Am.  Dig.  Ker  No.  Sarisa  *  Rsp'r  indaxn 


Digitized  by 


Google 


Mo.) 


aiiASS  T.  OABBT 


719 


tbe  books  atlpiilated  that  U  be  should  make 
default  In  the  payment  of  any  one  of  the 
notes,  and  such  default  should  continue  for 
30  days,  then  the  entire  Indebtedness  to 
plalntUf  should  become  Immediately  dne  and 
payable.  As  before  stated,  this  suit  proceeds 
on  the  account  for  $185;  the  same  being  the 
total  amount  at  the  agreed  price  for  books 
furnished  to  plalntUT  less  a  credit  of  $50.10 
thereon.  At  and  during  the  trial,  plalntifC  pro- 
duced and  surrendered  In  open  court  for  canr 
cellatlon  each  and  all  of  the  several  promis- 
sory notes  of  defendant  which  were  then  tm- 
pald.  Plaintiff  elected  to  sue  upon  account  as 
for  the  original  consideration  Instead  of  upon 
the  notes,  which  were  each  and  all  of  them 
then  due  under  the  stipulation  In  the  contract 
to  the  effect  that.  If  any  note  should  remain 
impald  90  days  after  falling  due,  all  of  said 
notes  should  become  at  once  due  and  payable. 
[1,  2]  It  Is  argued  that  the  court  should 
have  given  defendant's  instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence  and  de- 
clared that  plaintiff  was  not  entitled  to  re- 
cover in  this  action  on  the  original  consid- 
eration because  the  account  had  been  fully 
paid  by  the  giving  of  notes;  but  we  find  no 
suggestion  in  the  proof  to  this  effect.  That 
one  may  sue  on  the  original  consideration  If 
he  surrenders  a  note  given  thereon  for  can- 
cellation at  the  trial  is  settled  beyond  ques- 
tion. The  mere  fact  that  a  note  has  been 
given  and  received  on  the  same  consideration 
for  which  the  suit  is  prosecuted  in  assumpsit 
is  immaterial  unless  an  express  agreement  to 
the  effect  that  such  note  is  given  in  payment 
of  the  debt  is  shown,  and  the  burden  of  show- 
ing such  express  agreement  Is  on  the  party 
asserting  it  to  be  true.  In  this  case,  such 
burden  rested  upon  defendant;  but  there  Is 
no  suggestion  whatever  In  his  evidence  to 
the  effect  that  the  notes  were  given  In  pay- 
ment of  his  Indebtedness.  The  Indebtedness 
to  plaintiff  is  admitted  by  defendant  to  be 
valid  and  subsisting,  and  the  appeal  presents 
only  the  technical  question  referred  to.  That 
the  Judgment  was  properly  given  for  plain- 
tiff in  the  circumstances  stated  Is  well  set- 
tled by  the  following  authorities,  and  it  is 
therefore  unnecessary  to  elaborate  the  prin- 
ciple. See  McCormlck  Harvesting,  etc.,  Co. 
Y.  Blair,  146  Mo.  App.  374,  124  S.  W.  49; 
McMurray  v.  Taylor,  30  Mo.  263,  77  Am.  Doc. 
611;  Howard  ▼.  Jones,  33  Mo.  583;  Howard 
V.  Shirley,  76  Mo.  App.  150;  Holland  v.  Ron- 
gey,  168  Mo.  16,  67  S.  W.  568.  All  of  de- 
fendant's notes  which  bad  not  been  thereto- 
fore delivered  to  him  when  paid  were  sur- 
rendered for  cancellation  during  the  trial,  so, 
too,  was  the  original  contract  by  which  the 
books  were  purchased,  and  the  Judgment  was 
therefore  properly  given  on  the  account  for 
the  original  consideration.  The  notes  were 
not  given  in  the  first  instance  as  payment  of 
the  indebtedness,  but  merely  as  security 
therefor,  and  defendant  is  certainly  not  preju- 


diced by  having  fh*  Judgment  against  him 
for  the  Indebtedness  which  he  admits  on  ac- 
count Instead  of  on  the  notes  themselves. 
Especially  is  that  true  when  the  notes  are 
surrendered  and  canceled. 

The  Judgment  should  be  affirmed.    It  is  so 
ordered. 


BETNOLDS,  P.  J^ 
concur. 


and  OAULFIELD,  3., 


GLASS  et  aL  y.  CAREY. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

4,  Idll.    Motion  to  Reinstate  Denied 

Dec.  22.  1911.) 

1.  Appbai.    and    Ebbob    (S    99*)  — Plea    ih 

ABATKMSRT  —  JUDOMENT  —  RlQBT      TO      AP- 
PKAL. 

Under  Rev.  St.  1909,  |  2335,  providing  that 
on  the  trial  of  the  case  in  which  an  attachment 
has  been  iaaued  on  the  merits  either  part;-  may 
appeal,  an  appeal  cannot  be  taken  from  a  judg- 
ment for  defendant  in  attachment  on  a  plea  in 
abatement,  where  the  record  fails  to  show  that 
the  case  had  been  tried  on  the  merits. 

[B!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  661-669;  Dec  Dig.  { 
99.*] 

2.  Appbai.  and  Ebbob  (S  681*)— Rbcobd— Ab- 

BTBACT. 

Under  Rev.  St.  1909,  i  2048,  and  the  rules 
of  the  Court  of  Appeals,  requiring  that  the  ab- 
stract shall  Bet  forth  so  much  of  the  record  as 
is  necessary  to  a  full  understanding  of  the  case, 
an  abstract  on  appeal  from  a  judgment  for  de- 
fendant in  an  action  aided  by  attachment  must 
show  that  the  cause  had  been  tried  on  the  mer- 
its before  the  appeal  was  granted  in  order  to 
show  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  2575-2681;  Dec.  Dig.  f 
581.*] 

Appeal  from  Glrcult  Court,  Jasper  County; 
David  E.  Blair,  Judge. 

Action  by  Charles  L.  Glass  and  another 
against  J.  W.  Carey.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Dismissed. 

J.  J.  Nelson  and  A.  G.  Toung,  for  appel- 
lants. 

GRAT,  J.  This  suit  was  Instituted  to  re- 
cover from  the  defendant  the  amount  i^aln- 
tiffs  paid  for  him  as  his  sureties.  An  attach- 
ment was  sued  out  and  a  plea  in  abatement 
filed.  Upon  trial  of  the  Issues  made  by  the 
plea  in  abatement,  the  Jury  returned  a  ver- 
dict In  favor  of  the  defendant  A  motion  for 
new  trial  was  filed,  and  the  same  vras  over- 
ruled, and  plaintiffs  appealed. 

[1]  We  have  carefully  examined  tiie  ab- 
stract of  the  record,  and  the  copy  of  the 
Judgment  and  order  allowing  the  appeal  on 
file  in  this  court,  and,  if  the  case  was  ever 
tried  on  the  merits,  there  Is  nothing  in  the 
abstract  or  records  In  this  court  to  show  that 
fact.  In  other  words.  It  appears  from  the 
records  In  this  court  that  the  appeal  was 
taken   from   the  Judgment   on  the  plea   in 
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abatement  before  the  canse  had  been  tried  on 
tbe  merits. 

By  the  plain  provisions  of  section  2335, 
R.  S.  1909,  the  appellant  could  not  appeal 
from  the  Judgment  on  the  plea  In  abatement 
until  after  the  cause  had  been  tried  on  the 
merits.    Section  2335,  R.  S.  1909. 

It  is.  immaterial  whether  the  Judgment  on 
tbe  plea  in  abatement  be  for  tbe  plaintiff  or 
defendant ;  as  in  either  event  a  Judgment  on 
the  merits  Is  a  condition  precedent  to  an  ap- 
peal. Crawford  v.  Armstrong,  68  Mo.  App. 
214;  Hull  v.  Beard,  80  Mo.  App.  200. 

[2]  It  is  necessary  that  the  abstract  of  the 
record  show  that  the  cause  was  tried  on  the 
merits  before  the  appeal  on  the  plea  In  abate- 
ment was  granted,  as  this  court  cannot  deter- 
mine that  it  has  Jurisdiction  of  the  appeal 
unless  it  can  first  determine  that  the  canse 
was  tried  on  the  merits.  The  statute  (sec- 
tion 2048)  and  the  rules  of  the  court  require 
that  the  abstract  of  the  record  set  forth  so 
much  of  the  record  as  is  necessary  to  a  full 
understanding  of  all  the  questions  presented 
to  this  court  Fischer  v.  City  of  Liberty,  112 
Mo.  App.  686,  87  8.  W.  601;  Wesby  v.  Bow- 
ers, 58  Mo.  App.  419. 

Tbe  appeal  will  be  dismissed.    All  concur. 


SANDERS  &  ADKINS  T.  JOHN  Q. 

MOSBARGER  &  SON. 

(Kansas    Gity    Court    of    Appeals.      Missouri. 

Dec.  4.  1911.) 

1.  Trial  (J  25")  —  ABOuioEifTa  or  Couwsbl  — 
Opening  and  Closing. 

In  an  action  upon  a  note,  where  defendant 
pleaded  partial  failure  of  consideration,  tbe 
burden  of  proving  such  defense  being  on  de- 
fendant, there  was  no  abuse  of  discretion  in 
directing  defendant  to  open  and  close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  44-76;  Dec.  Dig.  i  25.*] 

2.  Afpbai.  AMD  Ebbob  (S  930*)  — Vebdiots  — 
EnxcT. 

Where  a  verdict,  though  for  plaintiff,  was 
for  an  amount  less  than  that  which  defendant 
had  tendered  him,  tbe  verdict  being  in  eSect 
one  for  defendant,  defendant's  evidence  must  be 
accepted  on  appeal  by  plaintiff  as  the  facta  of 
the  case. 

[EM.  Note.— For  other  cases,  see  Api>eal  and 
Error.  Cent  Dig.  {|  3756-S761;  Dec  Dig.  i 
830.*I 

3.  Sales  (S  425*)— Rkuedies  of  Buteb. 

Where  a  gasoline  engine,  sold  with  a  war- 
ranty that  it  was  perfectly  frost  proof,  would 
not  start  in  tbe  winter,  it  was  the  duty  of  the 
seller  to  furnish  the  buyer  with  a  proper  en- 
gine, and  he  could  not  escape  liability  by  offer- 
ing to  return  the  purchase  price  and  receive 
back  the  engine,  though  the  buyer  might  either 
rescind  tbe  contract  and  return  the  engine,  or 
affirm  the  contract  retain  the  engine,  and  sue 
for  a  breach  of  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dea 
Dig.  §  425.*] 

4.  Tbial  a  253*)— Instbuctions. 

In  an  action  for  the  purchase  price  of  an 
engine,  defended  on  the  ground  of  a  breach  of 
warranty,   an   Instruction,  directing  a   verdict 


upon  part  only  of  the  terms  of  tbe  warranty, 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  gee  Trial,  Cent 
Dig.  a  613-623 ;   Dec  Dig.  {  253.*] 

5.  Tbial  (I  260*)  — Instbuotioiis  — Instbuc- 
tions Covered  by  Othebs. 

Where  covered  by  the  charge  as  given,  the 
refusal  of  requested  instructions  is  proper. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {f  651-659;   Dec  Dig.  $  260.*] 

6.  Tekdeb  a  26*)  —  Patiucitt  into  Coubt  — 

SUBPLUS. 

In  an  action  for  money,  where  the  defend- 
ant tendered  a  certain  amount  and  paid  it  into 
court,  and  the  plaintiff  recovered  a  judgment 
for  less  amount  than  that  of  the  tender,  defend- 
ant cannot  recover  tbe  snrplus,  for  the  tender 
and  payment  into  court  was  in  effect  a  payment 
to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Tender,  Cent 
Dig.  {§  88-92;   Dec  Dig.  |  ^*] 

7.  Tbndeb  (§  28*)  — Payment  into  Coubt  — 
Pbactigk 

While  Rev.  St  1909  {{  2280-2282,  7451- 
7553,  authorize  a  deposit  in  court  of  the 
amount  tendered,  without  obtaining  a  rule 
against  the  plaintiff,  the  effect  Is  just  the  same 
as  it  was  at  common  law.  and,  as  the  payment 
into  court  is  in  effect  a  payment  to  the  plain- 
tiff.  Judgment  should  be  for  defendant,  if  the 
plaintiff  does  not  recover  a  judgment  for  morq 
than  the  tender. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  »  88-92 ;    Dec.  Dig.  f  26.*] 

8.  INTBBBST    (f    50*)  — TeNDEB   AHO   PATKENT 
INTO  CoUBT— EFTKCT. 

Where  a  defendant  makes  a  tender  and  de- 
IMsitB  it  in  court,  such  tender  Is  tantamount  to 
a  payment  to  plaintiff,  and  stops  the  runnini;  of 
interest,  though  it  will  not  discharge  the  debt 
or  even  a  lien  for  the  debt 

[Ed.  Note. — For  other  cases,  see  Interest 
Cent  Dig.  |  114;   Dec.  Dig.  |  50.*] 

9.  Appeal  and  Ebbob  ({  1073*)  —  Habmlesb 
Ebrob— Tkndeb. 

Where  a  defendant  tendered  plaintilf  a 
greater  sum  than  be  recovered,  and  judgment 
was  entered  only  for  the  amount  of  the  re- 
covery, such  procedure,  while  erroneous,  was 
harmless,  for  plaintiff  was  entitled  to  the  snr- 
plus, and  defendant  could  not  recover  it  back. 
[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  4240-4247;  Dec  Dig.  % 
1073.*] 

Error  to  Circnlt  Courts  Worth  CQant7; 
Wm.  C.  Ellison,  Judge. 

Action  by  Sanders  ft  Adklns  against  John 
Q.  Mosbarger  &  Son.  From  the  Judgment, 
plaintiffs  appeaL    Affirmed. 

Kelso  &  Kelso,  for  appellants.  Da  Bois  & 
Miller,  for  respondents. 

ELLISON,  J.  This  action  was  brought 
upon  a  promissory  note,  in  which  a  verdict 
was  returned  for  plaintiffs  for  $87.30,  npon 
which  Judgment  was  rendered. 

It  appears  that  defendants  bought  a  gaso- 
line "frost  proof  engine"  from  plaintiffs  at 
the  price  of  (440.  Of  this,  $100  was  paid  in 
cash,  and  two  notes  given  for  $170  each, 
with  interest  One  of  these  notes  was  paid, 
but  defendants  claimed  that  only  a  part  of 
the  one  in  suit  was  Justly  due,  and  therefore 
tendered  to  plaintiffs  $100  before  the  salt 
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was  brought  The  tender  was  refused,  where- 
upon, after  the  suit  was  brought,  defendants 
paid  that  amount  into  court,  as  per  the 
statute  In  such  cases. 

[1]  It  is  Insisted  that  the  court  should  not 
have  allowed  defendants  the  opening  and 
closing  of  the  case.  Ordinarily  the  plaintiff, 
having  the  burden  of  proving  the  cause  of 
action  alleged,  has  the  opening  and  closing. 
But  In  this  case  the  note  sued  on  was  ad- 
mitted by  defendants,  and  the  plea,  hi  effect, 
was  a  partial  failure  of  consideration,  the 
burden  to  prove  which  was  upon  the  defend- 
ants. We  cannot  say  there  was  an  .abuse  of 
the  discretion  of  the  court  in  directing  de- 
fendants to  open  and  close. 

There  was  a  written  contract  of  sale, 
which  guaranteed  the  engine  to  be  a  good 
practical  engine  for  "both  summer  and  win- 
ter work,  being  perfectly  frost  proof."  It 
failed  to  perform  In  the  winter,  and  defend- 
ants were  notified.  They  insisted  it  could 
be  made  to  work,  and  then  a  second  con- 
tract was  executed,  which  embodied  a  guar- 
anty, or  warranty,  to  the  effect  that  "the 
engine  would  start  to  run  in  cold  weather 
as  well  as  In  warm  weather,"  and  that  it 
was  "frost  proof  and  a  good  practical  en-' 
glne  for  both  winter  and  summer  work." 
By  the  terms  of  the  contract,  it  was  agreed 
by  plaintiffs  that  they  would  make  said  en- 
gine start  to  run  in  cold. weather,  as  well  as 
in  warm  weather;  or,  if  It  did  not,  they 
would  take  it  back,  and  put  another  In  its 
place.  That  if  the  plaintiffs  failed  to  make 
the  engine  start  as  well  in  cold  as  in  warm 
weather,  and  failed  to  put  in  a  new  one,  then 
they  would  take  back  the  engine  sold,  and 
would  refund  to  defendants  all  the  money 
they  had  paid  and  return  unpaid  notes.  It 
was  agreed  on  defendants'  part  that  they 
would  take  good  care  of  the  engine,  and 
"not  change  or  alter  the  machinery,  except 
under  instructions  and  specific  directions  ef 
the  parties  of  the  first  part."  Under  this 
agreement,  the  engine  was  left  with  defend- 
ants, and  again  they  attempted  to  operate  It. 

[2]  The  verdict,  in  its  effect,  being  for  the 
defendants,  we  must  accept  as  the  facts  of 
the  case  whatever  the  evidence  in  their  be- 
half tends  to  show,  and  all  reasonable  in- 
ferences to  be  drawn  therefrom.  It  may 
therefore  be  stated  that  the  engine  did  not 
fill  the  guaranty.  It  would  not  operate  in 
the  winter  as  In  the  summer.  Defendants' 
continued  efforts  demonstrated  that  it  would 
not  start  in  the  winter  time,  except  after  pro- 
longed effort,  and  so  notified  plaintiffs.  They 
responded,  and  attempted  to  correct  what- 
ever was  wrong;  and  yet  it  failed  to  meet 
the  terms  of  the  contract.  One  of  the  per- 
sons who  came  with  plaintiffs  to  endeavor 
to  fix  It  said  that  it  could  not  be  made  to 
operate  as  well  in  winter  as  in  the  summer; 
and  another  said  no  such  agreement  should 
have  been  made  by  plaintiffs. 

[3]  It  being  a  fact,  as  established  by  the 
▼erdict,  that  the  engine  failed,  the  parties 
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yet  differ  as  to  their  respective  rights  In 
such  situation,  and  as  to  the  duty  each  owed 
the  other.  As  we  Interpret  the  contract,  It 
was  plaintiffs'  primary  duty  to  furnish  de- 
fendants with  a  proper  engine.  They  did 
not  have  a  right  to  .say,  "We  have  failed, 
and  will  take  the  engine  back  and  return 
the  money  and  notes."  They  were  affirma- 
tively obligated  to  furnish  a  proper  engine 
to  defendants.  If  they  failed,  they  had  a 
right  to  put  In  a  new  one;  and  It  was  de- 
fendants' privilege  to  demand  it,  If  they 
chose  to  do  so.  But,  If  plaintiffs  failed  to 
furnish  an  engine  which  filled  the  terms  of 
the  warranty,  defendants  were  not  under  any 
obligation  to  rescind  the  contract  and  return, 
or  offer  to  return.  It.  There  Is  nothing  in 
the  contract  requiring  that  action  on  their 
part.  A  vendee  may  stand  on  his  contract, 
retain  the  property  sold,  and  malutaln  his 
action  for  damages  for  breach  of  the  war- 
ranty, or  he  may  resist  payment  of  a  part 
of  the  contract  price;  and  he  may  do  this, 
if  he  so  elects,  even  In  cases  where  he  has 
a  right  to  rescind.  Steel  &  Wire  Co.  v. 
Symons,  110  Mo.  App.  41,  50-53,  83  S.  W. 
78;  Brown  v.  Weldon,  27  Mo.  App.  251,  267- 
273;  Id.  9&  Mo.  664.  It  follows  that  de- 
fendants were  properly  allowed  to  prevail 
in  the  trial  court,  unless  there  be  error  in 
the  action  taken  by  the  court  on  Instructions. 

The  first  offered  by  plaintiffs  was  a  de- 
murrer, and  what  we  have  written  disposes 
of  It. 

[4]  The  second  was  properly  refused.  In 
that  It  omits  an  hypothesis  of  substantial 
parts  of  the  terms  of  the  warranty,  and 
directs  a  verdict  on  a  part  only. 

The  third  states  that  if  defendants  kept 
the  engine  their  defense  must  fall,  even 
though  there  was  a  breach  of  the  warranty. 
We  have  already  stated  that  was  not  the 
law. 

[6]  The  substance  of  the  fourth  was  em- 
bodied in  those  given  by  the  court;  and  the 
lifth  states  a  rule  of  damage  to  defendants 
iu  a  way  that  might  cause  some  misunder- 
standing. The  measure  of  damage  is  defi- 
nitely and  properly  stated  in  instruction  No. 
2  by  the  court.  And  the  direction  as  to  the 
burden  of  proof,  stated  In  plaintiffs'  No.  6, 
is  stated,  in  practically  the  same  terms,  by 
the  court's  No.  5. 

[6]  It  will  be  observed  that  there  was  a 
tender  before  the  action  was  Instituted,  and 
afterwards  a  deposit  in  court  of  $100,  and 
that  the  verdict  and  Judgment  were  for 
$87.30.  Plaintiffs  claim  that  the  Judgment 
should  have  been  for  at  least  the  amount 
thus  tendered  and  deposited.  The  sum  ten- 
dered and  deposited  in  court  is  for  the  plain- 
tiffs, and  may  be  taken  by  them  at  any  time. 
Its  tender  and  payment  Into  court  for  the 
plaintiffs  was,  for  all  practical  purposes,  a 
payment  to  them  (Knollenberg  v.  Nixon,  171 
Mo.  445,  455,  72  S.  W.  41),  and,  though  the 
verdict  was  for  a  less  sum,  the  defendants 
cannot  claim  back  the  overplus.    Johnson  v. 
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Garlichs,  63  Mo.  App.  578,  684;  Toss  ▼.  Mc- 
Gulre,  26  Mo.  App.  462;  Griffith  ▼.  Jack- 
son, 45  Mo.  App.  166,  168;  Transfer  Co.  v.. 
Nelswanger,  27  Mo.  App.  356;  Crawford  v. 
Armstrong,  58  Mo.  App.  214,  218. 

[7]  It  follows  that  tlie  true  practice  Is  that, 
where  there  Is  a  tender  and  deposit  In  court, 
the  money  being  deemed  to  have  been  paid 
to  the  party  to  whom  the  tender  Is  made,  he 
should  not  haTe  a  Judgment  for  any  sum, 
unless  more  than  that  Is  found  to  be  due  him. 
We  so  stated  In  Johnson  v.  Garlichs,  supra, 
and  the  same  Is  repeatedly  stated  in  1  Tidd's 
Practice,  619,  624,  627.  Formerly,  the  de- 
fendant obtained  a  rule  which  permitted  him 
to  pay  into  court  what  he  considered  to  be 
due,  and  whereby  It  was  directed  that,  unless 
the  plaintiff  accepted  it,  it  should  be  struck 
out  of  the  declaration  and  paid  to  the  plain- 
tiff or  his  attorney,  and  that  the  plaintiff 
should  not  be  permitted  to  give  evidence  of 
it  1  Tidd's  Prac.  619  (side  page).  In  such 
case,  "the  action  proceeds  for  the  residue  of 
the  demand  in  like  manner  as  if  it  had  been 
originally  commenced  for  that  only."  Id. 
624.  "In  such  case,  if  the  plaintiff  proceed 
to  trial  otherwise  than  for  nonpayment  of 
costs,  and  does  not  prove  more  to  be  due  him 
than  the  snm  brought  in,  the  plaintiff,  on 
the  rule  being  produced,  shall  be  nonsuited, 
or  have  a  verdict  against  him,  and  pay  costs 
to  the  defendant;  and,  even  though  the  rule 
be  not  produced,  the  plaintiff,  it  seems,  can- 
not take  a  verdict  for  the  sum  brought  into 
court.  But,  if  more  appear  to  be  due  him, 
he  shall  have  a  verdict  for  the  overplus  and 
costs."  Id.  627,  The  same  thing  is  stated  by 
the  Supreme  Court  of  New  York.  Bank  of 
Columbia  v.  Sontherland,  3  Cow.  336;  Dakin 
V.  Dunnhig,  7  Hill,  30,  42  Am.  Dec.  33.  In 
Levan  v.  Stemfeld,  66  N.  J.  Law,  41,  25  Atl. 
854,  the  court  said  that  If  the  plaintiff  "falls 
to  prove  that  his  claim  exceeds  the  deposit 
there  is  a  verdict  for  the  defendant."  In 
Monroe  v.  Chalde<^,  78  111.  429,  the  correct 
practice  Is  stated  to  be  that,  if  the  defendant 
tender  the  amount  due  the  plaintiff,  and  de- 
posit it  in  court,  the  judgment  should  be  for 
the  def«idant,  and  the  tender  ordered  paid 
to  the  plaintiff. 

The  statutes  of  many  of  the  states  now 
authorize  a  deposit  In  court  of  the  amount 
tendered,  without  obtaining  a  rule  against 
the  plaintiff.  Such  is  the  statute  In  this 
state.  Sections  2280-2282  and  7451-7453,  R. 
8.  1909.  And  the  effect  of  the  deposit  under 
the  statute  Is  practically  the  same  as  under 
the  rule.  The  Supreme  Court  of  Pennsyl- 
vania said  that:  "The  same  effect  must  be 
given  to  the  act  of  1867  [2  Purdon's  Dig. 
(10th  Ed.)  p.  13951  when  the  money  is  paid 
into  court,  as  when  it  is  paid  In  under  the 
common-law  practice;  that  is  to  say,  that 
the  payment  is  an  act  of  record,  which  ad- 
mits the  money  to  belong  to  the  plaintiff,  and 
therefore  that  the  defendant  cannot  take  it 
back."  Berkheimer  v.  Geise,  82  Pa.  64.  And 
it  had  been  ruled  by  that  court,  in  Penny- 


packer  T.  Umberger,  22  Pa.  492,  that.  If  there 
is  a  tender  and  deposit  equal  to  what  is 
due  the  plaintiff,  "the  verdict  should  be  for 
the  defendant." 

In  Taylor  v.  Brooklyn  EL  Ry.  Co.,  119  X. 
T.  561.  23  N.  B.  1106,  there  was  a  tender  and 
deposit  in  court  by  the  defendant,  and  the 
verdict  was  for  him.  The  court  affirmed 
the  Judgment,  and  stated  that:  "The  money 
deposited  is  deemed  in  law  a  payment  to 
the  plaintiff  on  account  of  a  contract  obli- 
gation, or  of  a  conceded  liability  for  an  in- 
jury." 

In  Maryland  the  statute  has  some  addi- 
tional features  to  ours,  bat  does  not  affect 
the  general  question.  In  Gamble  v.  Sentman, 
68  Md.  71,  11  Atl.  584,  as  In  this  case,  the 
verdict  was  for  the  plaintiff,  for  the  amount 
tendered,  and  it  was  held  that  it  was  prac- 
tically a  verdict  for  the  defendant. 

In  Wilson  V.  Doran,  39  Hun  (N.  T.)  88. 
approved  in  Taylor  v.  Brooklyn  El.  RJr.  Co., 
supra,  it  is  held  that,  while  a  tender  alone 
does  not  discharge  a  debt  nor  bar  a  recovery, 
a  tender  and  deposit  in  court  will.  "The 
bar,"  says  the  court,  "depends  upon  the  pay- 
ment into  court,  and  is  produced  by  It. 
When  that  is  properly  done,  the  plaintiff 
must  establish  a  right  to  more  than  was 
tendered  and  paid  into  court,  or  Judgment 
will  go  against  him.  And  the  money  in  court 
is  treated  as  a  payment  to  him,  and  it  Is 
his  from  the  time  it  Is  paid  in." 

[S]  In  this  state  a  tender  does  not  dis- 
charge the  debt;  nor  will  it  even  discharge 
the  lien  for  a  debt.  The  effect  of  a  tender 
is  to  stop  the  running  of  Interest,  "unless 
the  tender  is  kept  up  (that  is,  deposited  in 
court),  which  amounts  to  nothing  more  nor 
less  than  a  payment."  That  is  the  utterance 
of  the  Supreme  Court,  In  Knollenberg  v. 
Nixon,  171  Mo.  445,  455,  72  S.  W.  41,  44  (94 
Am.  St.  Rep.  790),  above  cited,  concerning 
the  lien  of  a  mortgage,  and  it  Is  a  recogni- 
tion of  the  law,  as  stated  at  the  outset  and 
in  the  foregoing  authorities,  that  a  tender, 
before  suit  brought  and  deposited  In  court, 
is  tantamount  to  a  payment  to  the  plaintiff,^ 
and  if  he  does  not  accept  it,  and  does  not 
show  himself  entitled  to  more,  the  verdict 
should  be  against  him,  as  it  would  have  been 
on  proof  of  payment 

[I]  It  may  be  this  matter  of  practice  is 
not  of  vital  importance,  since,  if  the  Judg- 
ment is  given  for  the  plaintiff,  for  the  sum 
deposited  or  less,  it  will  be  satisfied  by  pay- 
ing to  him  the  deposit.  It  is  clear  that  plain- 
tiffs have  no  cause  to  complain  that  their 
verdict,  and  judgment  entered  thereon,  is 
for  less  than  the  amount  tendered  and  de- 
posited; for,  as  we  have  shown,  they  are 
entitled  to  an  order  for  the  whole  amount 
of  the  deposit  So,  In  this  case  it  can  make 
no  difference  in  the  rights  of  the  parties 
whether  the  judgment  is  for  the  defendant, 
or  for  the  plaintiff  for  a  less  sum  than  the 
deposit,  or  for  the  plaintiff  for  the  amount  of 
the  deposit:   the  result  Is  that  plaintUT,  io 
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either  case,  would  get  the  sum  deposited; 
the  costs  to  be  adjudged  as  directed  by  the 
statute.  But  this  question  presents  itself  as 
to  the  mere  form  of  the  procedure.  In  Wil- 
liamson V.  Baley,  78  Mo.  636,  there  was  a 
set-otC  to  the  plaintiff's  claim  filed,  and  a  pay- 
ment by  the  defendant  to  the  constable  of 
50  cents  and  all  costs  then  accrued,  and  the 
Judgment  on  appeal  to  the  circuit  court  was 
for  the  defendant  The  Supreme  Court  re- 
marked that  "the  plaintiff  was  entitled  to  a 
Judgment  for  the  amount  tendered."  Wheth- 
er that  statement  should  be  considered  not 
In  harmony  with  the  later  cases  of  Knollen- 
berg  T.  Nixon,  supra 'and  Landis  v.  Saxton, 
89  Mo.  375,  1  S.  W.  359,  which  hold  that  a 
tender  and  deposit  amount  to  a  payment,  we 
need  not  say,  since  it  cannot  affect  the  re- 
sult Therefore,  though  It  be  conceded  that 
plaintiff  should  have  had  a  Judgment  for 
the  amount  of  the  deposit.  It  would  be  a  use- 
less formality  to  reverse  the  Judgment  and 
order  another  entered  for  an  amount  which 
plaintiff  is  to  receive  without  such  order. 

We  will  therefore  aflSrm  the  Judgment  and 
remand  the  cause,  that  the  court  may  order 
the  sum  deposited  to  be  paid  to  the  plaintiffs, 
and  that  the  Judgment  be  satisfied.  All 
concur. 


HOME  BUILDING  ft  LOAN  ASS'N  OP 
JOPLIN  V.  BARRETT  et  nx. 

(Springfield   Court   of  Appeals.      Missouri. 
Dec.  4,  1911.) 

1.  Bills  and  Notes  (§§  493,  499*)— Defenses 
—  Payvbnt  —  Want  of  Consideration  — 
BuBDEN  or  Pboof. 

In   an  action  on  a  note,   the  defenses  of 

Eayment  and  want  of  consideration  are  af- 
rmative,  and  the  burden  of  proof  thereof  is  on 
defendant,  since,  under  Rev.  St  1909,  {  2744, 
a  note  imports  ft  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §|  1652-1662,  1695-1697; 
Dec.  Dig.  {§  493,  499.*] 

2.  bttildino  and  loan  associations  (|  23*) 
—Officebs— Powers. 

Officers  and  directors  of  a  building  and 
loan  association  possess  only  those  powers 
which  are  granted  by  statute  and  the  charter 
and  by-laws  of  the  association,  and  which  are 
incident  thereto. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  SI  27-31;  Dec. 
Dig.  S  23.*] 

8.  Bdildino  and  Loan  Associations  ({  41*) 

— Actions— Evidence. 

In  an  action  by  a  building  and  loan  as- 
sociation, evidence  held  to  show  that  the  sec- 
retary, who  was  one  of  the  directors,  entered 
into  a  combination  to  defraud  the  association. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  {  84 ;  Dec.  Dig. 
I  41.*] 

4.  Buildino  and  Loan  Associations  (f  23*) 
— Knowledo*  of  Dibectobs  —  Notice  to 
cobpobation. 

The  secretary  of  a  building  and  loan  as- 
sociation, who  was  also  a  director,  in  pursuance 
of  a  fraudulent  scheme,  induced  defendants  to 


take  the  title  to  certain  property  in  their  own 
name,  the  purchase  price  being  paid  by  a  loan 
from  the  association,  which  the  secretary  rep- 
resented to  defendants  was  a  purchase  by  the 
corporation,  while  in  reality  tne  arrangement 
was  to  permit  the  secretary  to  convert  money 
to  his  own  use.  The  secretary,  as  a  director, 
was  present  at  the  meeting  which  authorized 
the  loan.  Held,  that  the  secretary's  knowledge 
of  such  facts  could  not  be  imiputed  to  the  as- 
sociation ;  for,  while  ordinarily  a  director's 
knowledge  is  that  of  the  corporation,  knowledge 
acquired  by  him  while  acting  adversely  to  the 
corporation  is  not  notice; 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  S§  27-29;  Dec. 
Dig.  i  23.*] 

S.  Buildino  and  Loan  Associations  (S  24*t 

-Powers  of — Statutes. 

Rev.  St  1909,  S  3388,  in  defining  the  scope 
of  a  building  and  loan  association,  declares  that 
the  object  of  such  corporation  shall  be  the  ac- 
cumulation of  capital,  derived  from  payments 
by  its  members  in  installments,  to  enable  the 
members  to  secure  loans  of  such  funds  by  com- 
petitive bidding.  Section  3394  provides  that 
any  association  may  purchase  at  any  sheriffs 
sale  or  judicial  sale  any  real  estate  upon  which 
the  corporation  holds  any  mortgage,  deed  of 
trust,  lien,  or  incumbrance.  This  is  the  only 
provision  permitting  building  and  loan  associa- 
tions to  purchase  real  estate.  Held  that,  as 
the  power  granted  was  necessary  to  allow  the 
association  to  protect  its  loans,  any  general 
power  to  purchase  real  estate  must  be  under- 
stood as  denied,  under  the  maxim,  "Expressio 
unius  est  exclusio  alterius"  ;  and  hence  the  pur- 
chase was  illegal,  and  not  merely  an  act  in  ex- 
cess of  the  corporate  powers,  liability  on  which 
could  not  be  avoided  after  performance. 

[Ed.  Note. — FV>r  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  S§  32-34 ;  Dec. 
Dig.  {  24.'] 

Appeal  from  Circuit  Court,  Jasper  County; 
David  B.  Blair,  Judge. 

Action  by  the  Home  Building  &  Loan  As- 
sociation of  Joplin  against  John  H.  Barrett 
and  wife.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded 
with  directions. 

Haywood  Scott  for  appellant     Edgar  B. 

Chestnut,  for  respondents. 

NIXON,  P.  J.  This  was  an  action  for  a 
balance  due  on  a  promissory  note.  The  de- 
fense was  "that  said  note  was  made  with- 
out any  consideration  whatever,  and  that 
there  Is  nothing  due  on  said  note."  The  case 
was  tried  by  Jury,  resulted  In  a  verdict  and 
Judgment  for  defendants,  and  plaintiff  has 
appealed. 

Plaintiff  Is  Incorporated  under  the  laws  of 
Missouri  (article  8,  c.  33,  R.  S.  1909),  relating 
to  building  and  loan  associations,  which  ar- 
ticle is  Its  constitution.  Its  business  is  un- 
der the  control  and  management  of  a  board 
of  directors.  Its  officers  are  a  president, 
vice  president  secretary,  and  treasurer.  The 
president  and  vice  president  are  required  to 
be  members  of  the  board  of  directors,  but  any 
member  of  the  association  may  be  elected 
secretary  or  treasurer.  The  duties  of  the  of- 
ficers are  those  which  usually  appertain  to 
their  respective  offices.    The  secretary  Is  re- 
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quired,  aside  from  bis  usual  duties  as  sec- 
retary, to  follow  the  Instructions  of  the  board 
of  directors.  Its  by-laws  are  In  conformity 
with  the  article  under  which  it  is  incorpo- 
rated, except  in  one  section,  viz.,  section  14  of 
article  3,  the  by-laws  provide  that  "If  at  any 
time  the  funds  accumulate  In  the  treasury  In 
excess  of  the  demands  of  the  borrowing 
shareholders,  the  directors  may  invest  the 
same  In  real  estate  for  the  benefit  of  the  as- 
sociation or  they  may  loan  to  persons  not 
members  of  the  association  in  the  manner 
hereinbefore  provided."  That  portion  of  th"e 
section  giving  the  directors  power  to  invest 
funds  in  real  estate  is  In  conflict  with  section 
3394,  R.  S.  1909,  which  provides:  "Any  cor- 
poration created  by  or  under  this  article  is 
hereby  authorized  and  empowered  to  pur- 
chase at  any  sherlfC's  sale  or  other  Judicial 
sale,  or  at  any  other  sale,  public  or  private, 
any  real  estate  upon  which  such  corporation 
may  have  or  hold  any  mortgage,  deed  of 
trust.  Judgment,  lien  or  other  encumbrance, 
or  in  which  such  corporation  may  have  an  in- 
terest." The  last  paragraph  of  section  7  of 
article  2  of  the  t>y-Iaws  contains  the  same 
provisions  as  section  3394,  R.  S.  1909. 

Section  1  of  article  3  of  the  by-laws  con- 
forms to  section  8394,  R.  S.  1909,  and  pro- 
vides how  loans  or  advances  are  made.  It 
provides  that  the  loanable  funds  of  the  asso- 
ciation shall,  at  each  regular  meeting  of  the 
shareholders,  be  offered  to  such  shareholder 
who  shall  bid  the  highest  premium  for  the 
preference  or  priority  of  right  to  have  a  loan 
or  advance  of  a  sum  equal  to  the  ultimate 
value  of  one  or  more  of  his  shares;  such 
funds  to  be  loaned,  first,  to  members  on  real 
estate  security  and  pledged  shares  of  the  as- 
sociation; second,  in  case  there  is  a  balance 
of  money  remaining  undisposed  of  at  any 
regular  monthly  meeting,  the  directors  may, 
at  their  discretion,  loan  the  same  to  other 
than  shareholders,  on  real  estate  security. 

Section  4  of  the  same  article  conforms  to 
section  3392,  R.  S.  1009,  and  provides  that 
for  every  loan  or  advance  made  a  nonnego- 
tlable  note  or  a  bond,  secured  by  first  mort- 
gage or  deed  of  trust  on  real  estate,  shall  be 
given,  accompanied  by  a  transfer  and  pledge 
of  the  shares  of  stock  of  the  member  so  ob- 
taining the  loan  or  advance.  It  also  provides 
what  shall  be  recited  in  the  note  or  bond 
and  mortgage  or  deed  of  trust 

The  next  section  provides  that  attorney's 
fees  for  examining  abstracts  of  title,  draw- 
ing papers,  fees  for  recording,  and  all  other 
expenses  attending  a  loan  shall  be  paid  by  the 
borrower  or  deducted  from  the  amount  of 
the  loan. 

The  evidence  of  John  H.  Barrett,  one  of  the 
respondents,  shows  what  took  place  between 
him. and  Mr.  Webster,  the  secretary  of  the 
loan  association,  before  the  application  for 
the  loan  in  question  was  presented:  "Q.  Mr. 
Barrett,  state  the  facts  to  the  Jury,  relating  to 
that  transaction.  A.  Before  this  loan  was 
made,  Mr.  Webster,  as  secretary  of  the  build- 


ing and  loan  association  at  the  time,  asked 
me  to  use  my  name  for  a  short  time;  said 
he  wanted  to  make  a  loan  on  a  piece  of 
property;  and  I  says,  'Well' — asked  him 
something  about  what  It  was  for,  and  be 
says,  'Well,  I  will  see  you  in  a  day  or  two.' 
And  in  a  day  or  two  he  says,  'I  would  like 
for  you  to  go  over  and  look  at  a  farm  over 
here  Mr.  Farwell  has.'  I  says:  'I  am  not 
busy;  I  might  go  over  and  look  at  It'  He 
didn't  say  why  he  wanted  me  to  go  and  look 
at  the  place;  I  supposed  he  wanted  an  opin- 
ion from  me  as  to  the  value  of  the  land,  or 
something  of  that  kind,  so  I  went  along  with 
him.  Mr.  Farwell  was  over  there  with  Mr. 
Webster,  and  in  a  day  or  two  after  we  bad 
been  over  there  he  said  they  were  going  to 
take  up  a  loan,  or  pay  off  a  loan,  or  some- 
thing of  the  kind,  on  that  property,  and  he 
wanted  to  make  the  deed  to  me,  and  then 
have  me  make  a  deed  of  trust  to  the  Home 
Building  &  Loan  Association,  and  get  the 
money  to  pay  off  the  mortgage  that  was 
against  it  or  something  of  that  kind.  Mr. 
Webster  and  Mr.  Farwell  and  myself  went 
to  Webb  City,  and  there  they  had  a  deed 
made  to  me,  a  quitclaim  deed;  it  had  been 
made  up  and  left  at  the  bank  there.  The 
quitclaim  deed  was  already  signed,  and  it 
was  handed  over  to  one  of  the  party  and 
compared  with  the  deed  of  trust  to  see  that 
it  was  describing  the  same  piece  of  property, 
both  the  deed  of  trust  and  the  deed,  and  Mr. 
Webster  had  the  checks  or  these  vouchers 
from  the  building  and  loan  association.  He 
asked  me  to  indorse  them,  so  they  could  pay 
the  bank,  which  I  did,  and  turned  them  back 
to  him.  I  don't  know  but  what  he  laid  them 
down  on  the  desk,  and  I  indorsed  them.  He 
took  both  of  them,  and  he  took  the  deed  of 
trust  and  the  quitclaim  deed,  both;  took  all 
of  it.  I  got  nothing.  I  didn't  get  any  of  the 
money  from  the  bank  nor  from  Mr.  Webster, 
none  whatever;  didn't  ask  tor  anything;  done 
it  as  a  favor,  I  considered  it,  to  the  building 
and  loan  association,  and  did  not  request  Mr. 
Webster  or  Mr.  Paul  to  make  their  warrants, 
or  any  of  them,  payable  to  me.  The  ^,500 
warrant  was  handed  into  the  bank  with  an- 
other personal  check  for  $200,  making  the 
$2,700,  the  consideration  for  the  deed.  The 
$200  check  was  drawn  by  Mr.  Webster  on 
some  Joplln  bank,  and  was  made  payable  to 
me.  I  supposed  he  did  that  to  make  his  rec- 
ords show  Just  the  transaction  and  keep  it 
all  together;  he  made  the  check  for  $200, 
which  I  Indorsed  to  him  again." 

On  March  3,  1909,  at  a  regular  meeting  of 
the  shareholders  of  the  plaintifl!  association, 
application  was  made  for  a  loan  of  $3,000  to 
defendant  John  H.  Barrett,  on  20  acres  of 
land  in  Jasper  county.  The  minutes  show 
that  the  priority  or  right  to  have  the  loan 
was  sold,  as  provided  in  the  by-laws,  and 
that  Barrett's  was  the  highest  and  best  bid 
oftered.  Subsequently,  and  on  March  IQ, 
1909,  at  a  regular  meeting  of  the  board  of  di- 
rectors of  plalntiCC  association,  the  applica- 
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tlon  of  John  H.  Barrett  for  the  loan  was  ap- 
proved and  ordered  made.  On  March  27, 
1909,  the  following  note  was  executed  by  de- 
fendants, upon  which  this  salt  was  brought: 
"?3,000.  Joplta,  Mo.,  March  27,  1909.  One 
day  after  date  we  or  either  of  us  promise  to 
pay  to  the  Home  Building  and  Loan  Associ- 
ation of  Joplln,  Missouri,  three  thousand  dol- 
lars, for  value  received,  with  Interest  from 
date  at  the  rate  of  eight  per  cent,  per  an- 
num, in  monthly  installments  of  twenty  dol- 
lars and cents;  also  20  per  cent,  pre- 
mium bid  thereon,  In  monthly  Installments  of 
six  dollars  and cents,  and,  as  collater- 
al security  herefor,  do  hereby  transfer  and 
pledge  fifteen  shares  of  stock,  numbered  4355, 
6,  7,  8,  9,  60,  1,  2,  8,  4,  6,  6,  7,  8,  9,  of  the 
14th  series  In  said  association,  on  which  said 
sum  of  three  thousand  dollars  has  been  ad- 
vanced and  loaned,  and  promise  also  to  pay 
said  association  our  monthly  dues  of  one  dol- 
lar per  month  on  each  of  said  shares  of 
stock  so  transferred  and  pledged,  together 
with  all  fines  chargeable  upon  arrears  of  any 
such  payments,  according  to  the  constitution 
and  by-laws  of  said  association;  all  above 
mentioned  payments  to  be  made  on  the  first 
Wednesday  of  each  month,  and  so  continue, 
unless  this  loan  be  otherwise  sooner  cancel- 
led and  discharged,  until  said  shares  reach 
the  ultimate  value  thereof,  when  the  same 
may  be  cancelled  by  said  association  and  ap- 
plied to  the  payment  hereof.  [Signed]  John 
H.  Barrett    Dora  A.  Barrett." 

On  the  same  date  (March  27,  1909),  the 
plaintiff  Issued  to  defendant  John  H.  Bar- 
rett two  warrants  on  Its  treasurer,  one  for 
$2,600  and  one  for  |500.  Each  of  these  war- 
rants was  i>ayable  to  the  order  of  John  H. 
Barrett,  and  they  were  issued  to  perfect  the 
loan,  which  he  bid  off  at  the  meeting  of  the 
association  of  March  3,  1909.  They  recited 
on  their  face  that  they  were  "in  full  of  all 
claims  account  of  loan  14th  series  by  order 
of  the  board  of  directors,  passed  March  10, 
1900."  The  $2,500  warrant  was  as  follows: 
"No.  1644.  $2,500.00.  Treasurer  Home 
Building  and  Loan  Association  of  Joplln, 
Missouri:  Pay  to  John  H.  Barrett  or  order, 
twenty-five  hundred  dollars,  in  full  of  all 
claims,  account  loan  14th  series.  By  order  of 
the  board  of  directors,  passed  March  10, 1009. 
Issued  March  27,  1909.  W.  S.  Paul,  Pres. 
Attest:    E.  Webster,  Sec'y." 

Across  the  front  of  this  warrant  appear 
the  following  words  and  figures:  "Paid  Mar. 
29,  1909.    Joplln  National  Bank,  Joplln,  Mo." 

Indorsed  on  the  back,  the  following:  "John 
H.  Barrett"  "Pay  any  bank  or  banker,  or 
order.  Previous  indorsements  guaranteed. 
The  National  Bank  of  Webb  City,  Mo.,  J.  P. 
Stewart  Cashier."  "Joplln  Clearing  House. 
March  29,  1909."  "Cunningham  National 
Bank." 

The  $500  warrant  was  as  follows:  "No. 
1643.  $500.00.  "Treasurer  Home  BuQdlng 
and  Loan  Association  of  Joplln,  Missouri: 
Fay  to  John  H.  Barrett  or  order,  five  hun- 


dred dollars,  in  full  of  all  claims,  account 
loan  14th  series.  By'  order  of  the  board  of 
directors,  passed  March  10,  1909.  Issued 
March  27,  1909.  W.  S.  Paul,  Pres.  Attest: 
E.  Webster,  Sec'y." 

Across  the  front  of  this  warrant  appear 
the  following  words  and  figures:  "Paid  Mar. 
29,  1909.    Joplln  National  Bank,  Joplin,  Mo.' 

Indorsed  on  the  back,  the  following:  "John 
H.  Barrett." 

These  warrants  were  shown  to  have  been 
paid  by  plaintiff;  each  of  them  bearing  the  • 
Indorsement  of  defendant  John  H.  Barrett. 
The  $2,500  warrant  was  shown  to  have  been 
Indorsed  by  Barrett  and  delivered  to  the  Na- 
tional Bank  of  Webb  City,  Mo.,  in  part  pay- 
ment for  a  tract  of  land  hereinafter  mention- 
ed. The  $500  warrant  Barrett  claimed  to 
have  indorsed  and  turned  over  to  Webster, 
the  secretary  of  the  plaintiff  association,  who 
gave  Barrett  his  personal  check  for  $200. 
The  other  evidence  showed  that  Barrett  him- 
self had  cashed  the  $500  warrant  at  the 
counter  of  the  Joplln  National  Bank;  the 
warrant  being  payable  to  his  order  and  the 
only  Indorsement  on  it  being  that  of  John  H. 
Barrett 

On  March  27,  1909,  the  date  of  the  war- 
rants, the  $2,600  warrant  and  the  $200  check 
were  turned  over  by  Webster  to  the  National 
Bank  of  Webb  City  In  payment  for  the  20 
acres  of  land  described  in  plalntlflTs  petition ; 
the  bank  delivering  at  that  time,  for  C.  E. 
Matthews  and  wife,  the  owners  of  the  land, 
a  quitclaim  deed,  conveying  the  same  to  de- 
fendants. 

On  the  same  date  (March  27,  1909),  defend- 
ants  executed  a  deed  of  trust  on  the  land  to 
Arthur  B.  McAntire,  trustee,  with  plaintiff 
as  beneficiary,  to  secure  to  plaintiff  the  pay- 
ment of  the  note  sued  on  herein.  The  deed 
of  trust  contains,  among  others,  the  follow- 
ing provisions:  "Now,  if  the  said  John  H. 
and  Dora  A.  Barrett  shall  pay  the  interest 
on  said  note  as  it  becomes  due  and  payable, 
and  pay  said  dues,  premium,  fines  and  pen- 
alties, as  aforesaid,  according  to  the  tenor 
and  effect  of  said  note  and  the  constitution 
and  by-laws  of  said  association,  and  If  the 
said  party  of  the  first  part  shall  pay  all  tax- 
es and  prior  encumbrances  against  the  said 
property  when  due,  keep  the  buildings  there- 
on insured  against  loss  and  damage  by  fire 
and  tornado  for  the  benefit  of  the  said  third 
imrty,  in  good  and  reliable  companies  in  the 

sum  of dollars  each,  for  the  period  of 

this  loan  and  the  property  above  described 
shall  be  released  at  the  expense  of  the  par- 
ty of  the  first  part;  but  if  said  party  of  the 
first  part  shall  fail  to  pay  said  taxes  and 
assessment  or  said  prior  encumbrances  when 
due,  or  keep  up  said  insurance,  the  party  of 
the  third  part  may  pay  said  taxes,  assessments 
and  prior  encumbrances,  and  keep  up  said 
insurance,  and  all  sums  so  expended  shall  be- 
come a  debt  due  additional  to  the  indebted- 
ness aforesaid,  and  be  secured  In  like  man- 
ner by  this  trust  deed,  and  bear  like  later-  • 
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est,  and  all  sums  hereby  secured  shall  be 
considered  due  and  payable.  And  likewise 
if  the  said  John  H.  and  Dora  A.  Barrett 
shall  fall  to  pay  the  interest,  premium,  dues 
or  flues  and  penalties,  as  stockholder,  as 
aforesaid,  as  they  accrue  and  become  due,  ac- 
cording to  the  tenor  and  effect  of  said  note 
and  the  constitution  and  by-laws  of  said  as- 
sociation, then,  in  either  of  said  events,  this 
deed  shall  remain  In  full  force,  and  the  said 
Arthur  B.  McAntlre."  etc.— going  on  to  recite 
power  of  sale,  etc. 

Defendant  read  these  provisions  before 
signing  the  deed  of  trust,  as  shown  by  bis 
own  evidence,  as  follows:  "Q.  When  you 
signed  that  note,  you  knew  what  you  were 
doing;  you  knew  what  you  were  signing, 
didn't  you?  A.  Yes,  sir.  Q.  You  read  it  be- 
fore you  signed  it?  A.  Yes,  sir.  Q.  You 
read  the  deed  of  trust  before  you  signed  it? 
A.  Yes,  sir.  Q.  You  knew  the  contents  of 
both?  A.  Yes,  sir.  Q.  And  in  reading  the 
note  you  read  this  language:  'And  as  collat- 
eral security  herefor,  do  hereby  transfer  and 
pledge  fifteen  shares  of  stock,  numbered  4355, 
6,  7,  8,  9,  60,  1,  2,  3,  4,  6,  6,  7,  8,  9,  of  the 
14th  series  In  said  association,  on  which  said 
sum  of  three  thousand  dollars  has  been  ad- 
vanced and  loaned,  and  promise  also  to  pay 
said  association  our  monthly  dues  of  one  dol- 
lar per  month  on  each  of  said  shares  pf  stock 
so  transferred  and  pledged,  together  with  all 
fines  chargeable  upon  arrears  of  any  such 
payments,  according  to  the  constitution  and 
by-laws  of  said  association;  all  above  men- 
tioned payments  to  be  made  on  the  Wednes- 
day of  each  month,  and  so  continue,  unless 
this  loan  be  otherwise  sooner  cancelled  and 
discharged,  until  said  shares  reach  the  ulti- 
mate value  thereof,  when  the  same  may  be 
cancelled  by  said  association  and  applied  to 
the  payment  hereof.'  You  read  that  when 
you  read  the  note,  didn't  you?    A.  Yes,  sir." 

Defendant  John  H.  Barrett  testified  that 
when  the  quitclaim  deed,  conveying  the  land 
to  himself  and  wife,  was  delivered  to  him  he 
handed  It  to  Mr.  Webster,  who  was,  at  that 
time,  the  secretary  of  the  plaintiff  associa- 
tion and  requested  Webster  to  take  It  and 
record  it  for  him  "along  with  the  deed  of 
trust  which  he  was  recording  for  the  Home 
Building  &  Loan  Association."  The  deed  of 
trust  was  recorded  March  30,  1909,  but  the 
quitclaim  deed  given  to  defendants  was  not 
recorded,  and  It  was  several  mouths  before  it 
was  recorded,  and  not  until  defendant  Barrett 
hunted  it  up  and  had  it  recorded.  This  deed 
of  trust  contained,  in  Barrett's  handwriting, 
the  following  pencil  memorandum:  "Regis- 
ter and  return  to  John  H.  Barrett,  206  Pearl 
St..  Joiillu,  Mo." 

The  defendants  having  failed  for  about 
six  mouths  to  pay  the  note,  the  land  was  ad- 
vertised under  the  deed  of  trust,  and  at  the 
sale  Farwell  appeared  and  notified  the  bid- 
ders that  the  land  was  the  property  of  his 
wife,  and  that  the  purchaser  would  buy  a 
lawsuit    Barrett  was  there  at  the  sale,  and 


bid  the  amount  of  the  note  sued  on,  tn  order 
to  save  himself,  as  he  said,  from  paying  the 
difference.  Having  failed  to  pay  the  amount 
thus  bid,  the  property  was  readvertised  and 
bid  in  by  the  plaiutlff  association  for  the 
sum  of  ^2,000,  which  was  duly  credited  on 
the  note.  On  April  1,  1910,  the  shares  of 
stock  were  canceled  and  the  proceeds  cred- 
ited to  the  defendants,  leaving  a  balance  on 
the  note  of  $1,290.45. 

On  May  10,  1010,  the  plaintiff  association 
filed  a  suit  against  Farwell  and  wife,  Mat- 
thews and  wife,  Barrett  and  wife,  and  Web- 
ster and  wife  to  set  aside  the  quitclaim  deed 
made  to  Farwell's  wlf&  In  this  proceeding 
It  appeared  that  the  original  quitclaim  deed 
to  Barrett  was  delivered,  at  the  time  of  its 
execution,  to  Webster,  and  he  claimed  that 
it  was  lost  or  misplaced,  but  was  found  and 
recorded  on  the  8th  day  of  February,  1810, 
and  that  It  should  have  been  recorded  on  the 
27th  day  of  March,  1909.  Soon  after  March 
27,  1909,  Matthews  and  wife,  without  any 
consideration,  executed  a  second  quitclaim 
deed,  conveying  the  20  acres  of  land,  leaving 
the  grantee's  name  blank,  and  delivered  it 
to  either  Farwell  or  Webster.  It  was  never 
filed  for  record.  Subsequently,  on  December 
8,  1909,  Matthews  and  wife,  without  any 
consideration,  executed  and  delivered  to  Far- 
well  another  quitclaim  deed  to  the  same  land 
in  which  the  name  of  the  grantee  was  left 
blank.  Farwell  at  once  inserted  the  name  of 
his  wife  as  grantee,  and  had  the  deed  record- 
ed. In  such  suit  defendants  Matthews  and 
wife  answered  that  the  other  defendants  in- 
duced them  to  execute  the  subsequent  deeds 
upon  the  representation  that  the  first  deed 
had  been  lost,  and  disclaimed  title.  Defend- 
ants Farwell  and  wife  answered,  claiming 
title  adverse  to  the  plaintiff  association.  De- 
fendants Barrett  and  wife  answered,  dis- 
claiming title  adverse  to  the  plaintiff.  De- 
fendants Webster  and  wife  did  not  answer. 
In  this  action  of  the  plaintiff  to  have  the  ti- 
tle of  the  several  parties  defendant  set  aside, 
a  decree  was  obtained  in  its  favor.  The  de- 
fendant Farwell  seems  to  have  been  an  In- 
terested party,  closely  associated'  with  Web- 
ster, and  present  at  the  times  that  most  of 
the  transactions  took  place  in  regard  to  the 
20-acre  tract  of  land. 

[1]  Defendants  in  their  answer  in  this  pro- 
ceeding admit  the  execution  of  the  note  sued 
on,  but  set  up  In  their  answer  as  a  defense 
want  of  consideration,  and  payment.  As 
the  defenses  pleaded  were  both  affirmative, 
the  burden  of  proof  was  upon  defendants  to 
establish  such  defenses.  The  party  pleading 
payment  assumes  the  burden  of  proving  pay- 
ment Yamell  v.  Anderson,  14  Mo.  619;  Oil 
Well  Supply  Co.  v.  Wolfe,  127  Mo.  616,  30  S. 
W.  145.  The  note  sued  on  was  confessedly 
executed  by  the  defendants.  Being  a  written 
instrument  for  direct  payment  of  money.  It 
imports  prima  facie  a  consideration.  Section 
2774,  B.  B.  1909. 
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The  real  defense  to  this  action  Is  grounded 
upon  the  theory  that  the  plaintiff  association 
purchased  the  20-acre  tract  of  land  from  the 
owner,  Matthews,  and  paid  blm  the  $2,700, 
the  purchase  price,  under  the  guise  of  mak- 
ing a  loan  to  the  defendant  Barrett;  that  the 
defendants,  at  the  request  of  Webster,  the 
secretary  of  the  plaintiff  association,  as  a 
favor  to  plaintiff  association,  were  allowli^ 
themselves  to  be  used  as  mere  conduits,  or 
as  a  repository  of  the  title  of  the  land,  un- 
til it  could  be  subsequently  legally  transfer- 
red to  the  plaintiff  association  under  the  de- 
fendants' defaulted  deed  of  trust;  that  the 
defendants  at  no  time  had  any  personal  in- 
terest .  In  the  transaction,  or  received  any 
personal  benefit  from  it,  but  only  loaned  their 
names  to  the  association  for  an  accommoda- 
tion to  it,  and  to  enable  it  to  consummate  the 
purchase  of  this  tract  of  land.  The  principal 
oral  evidence,  substantially  uncontradicted, 
was  given  by  the  defendant  Barrett,  and  It 
tended  substantially  to  sustain  the  defend- 
ants' contention,  and  went  to  show  that  he 
practically  made  such  an  arrangement  with 
the  plalntUTs  secretary.  The  court  gave  an 
Instruction  on  this  theory  of  the  case,  as 
follows:  "If  you  believe  from  the  evidence 
that  the  title  to  the  property  described  in 
plalntlfTs  petition  was  conveyed  to  the  de- 
fendants by  Matthews  and  wife  by  quitclaim 
deed,  at  the  Instance  of  plaintiff,  pursuant 
to  a  request  theretofore  made  of  defendant 
John  H.  Barrett  by  the  plaintiff,  for  the  use 
of  the  defendants'  names  as  a  receptacle  for 
the  title  to  said  property,  and  that  the  con- 
sideration recited  In  said  quitclaim  deed  was 
I)aid  by  the  plaintiff  or  its  directors  to  Mat- 
thews, and  that  no  part  thereof  was  paid  by 
the  defendants,  and  that  the  only  act  per- 
formed by  the  defendant  John  H.  Barrett, 
in  connection  with  the  two  warrants  drawn 
by  the  plaintiff  and  payable  to  the  defendant 
John  H.  Barrett,  was  the  Indorsement  by  the 
said  defendant  John  H.  Barrett  of  Ills  name 
on  the  backs  thereof,  and  that  the  said  de- 
fendants did  not  receive  the  proceeds  of  said 
warrants,  or  any  part  thereof,  and  that  the 
note  sued  on  was  signed  without  any  con- 
sideration whatever,  then  your  verdict  should 
be  for  the  defendants."  In  this  Instruction 
the  defendants  were  allowed  to  recover  if 
this  20-acre  tract  of  land  was  conveyed  to 
them  at  the  instance  of  the  plaintiff,  pur- 
suant to  a  request  theretofore  made  of  the 
defendant  John  H.  Barrett  by  the  plaintiff, 
and  upon  the  further  finding  by  the  jury  of 
the  fact  that  the  consideration  of  the  quit- 
claim deed  was  paid  by  the  plaintiff  or  its 
directors  to  Matthews  and  wife,  and  no  part 
was  paid  by  the  defendants. 

The  evidence  of  defendant  John  H.  Barrett 
further  tended  to  prove  that  he  was  not 
personally  present  at  the  shareholders'  meet- 
ing in  which  the  loan  was  bid  off  In  his  be- 
half, and  that  the  issue  of  the  15  shares  of 
stock  in  the  association  was  not  in  the  first 
instance  issued  to  Iiim  witli  liis  knowledge; 


that  he  made  no  written  application  for  the 
loan,  and  presented  no  such  application  to 
the  subsequent  meeting  of  the  directors; 
that  the  warrants  were  not  issued  at  his  re- 
quest, but  that  all  the  proceedings  from  the 
preparation  of  the  papers  to  the  consumma- 
tion of  the  loan  in  the  usual  course,  including 
the  note,  deed  of  trust,  and  quitclaim  deed, 
were  all  arranged  by  Webster,  the  secretary 
of  the  plaintiff  association.  The  defendant, 
however,  testified  that  before  signing  the 
note  and  deed  of  trust  to  secure  the  loan  he 
had  read  them  and  knew  their  contents,  and 
he  was  thereby  informed  of  the  following 
provisions  in  the  note:  "And,  as  collateral 
security  herefor,  do  hereby  transfer  and 
pledge  16  shares  of  stock  numbered  4355,  6, 
7,  8,  9,  60,  1,  2,  3,  4,  5,  6,  7,  8,  9,  of  the  14th 
series  in  said  association,  on  which  said  sum 
of  three  thousand  dollars  has  been  advanced 
and  loaned,  and  promise  also  to  pay  said  as- 
sociation our  monthly  dues  of  one  dollar  per 
month  on  each  of  said  shares  of  stock  so 
transferred  and  pledged,  together  with  all 
fines  chargeable  upon  arrears  of  any  such 
payments,  according  to  the  constitution  and 
by-laws  of  said  association;  all  above  men- 
tioned payments  to  be  made  on  the  first 
Wednesday  of  each  month,  and  so  continue, 
unJess  this  loan  be  otherwise  sooner  cancelled 
and  discharged,  until  said  shares  reach  the 
ultimate  value  thereof,  when  the  same  may 
be  cancelled  by  said  association  and  applied 
to  the  payment  hereof." 

[2]  The  officers  and  directors  of  building 
and  loan  associations  possess  such  powers  as 
are  granted  by  statute,  charter,  and  by-laws, 
and  such  as  are  not  inconsistent  therewith, 
wliich  are  necessary  to  the  discharge  of  their 
several  offices,  but  any  substantial  departure 
therefrom  Is  ultra  vires.  Each  of  the  officers 
acts,  in  a  way,  as  agent  for  the  society,  and 
has  power  to  bind  it  within  the  scope  of  the 
apparent  authority  which  he  possesses.  6 
Cyc.  139.  N»  citation  of  authorities  Is  nec- 
essary to  support  these  elementary  principles. 

[3]  The  by-laws  of  the  plaintiff  association 
are  in  substantial  conformity  with  the  ar- 
ticle of  the  statutes  under  which  it  was  in- 
corporated. The  secretary's  duties  were 
those  usually  prescribed  and  performed  by 
such  officers,  with  the  addition  that  he  was 
directed  to  follow  the  instructions  of  the 
board  of  directors.  The  corporation  is  not 
shown  by  the  evidence  to  have  held  out  the 
secretary  to  the  public  as  possessing  any 
other  powers  to  act  for  the  association  than 
those  prescribed  by  the  by-iaws,  and  such  as 
are  usually  possessed  and  exercised  by  such 
officers.  Its  secretary  at  the  time,  Webster, 
was  not  acting  or  authorized  to  act  as  the 
sole  representative  of  the  association  in  the 
management  of  its  affairs.  However,  It  is 
to  be  noted  in  this  connection  that  such  sec- 
retary sustained  a  dual  relation  to  the  asso- 
ciation, in  that  he  was  both  secretary  and 
a  member  of  the  board  of  directors.  The 
evidence  of  the  defendants  tends  to  show 
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that  the  20-acre  tract  of  land  was  purchased 
of  Matthews  and  wife  for  $2,700;  that  Web- 
ster, as  plaintiffs  secretary,  executed  two 
warrants  to  Barrett,  one  for  $2,500,  and  the 
other  for  $500,  making  the  amount  of  the 
proposed  loan.  These  warrants  were  both 
Indorsed  by  defendant  Barrett  and  delivered 
to  Webster.  Webster  retained  the  $500  war- 
rant after  it  had  been  indorsed,  and  executed 
his  personal  check  for  the  sum  of  $200  to 
defendant  Barrett,  who  Indorsed  the  same 
and  turned  it  back  to  Webster.  The  $200 
personal  check  and  the  $2,500  warrant  were 
delivered  to  the  bank  In  payment  of  the  pur- 
chase price  ($2,700)  of  the  20  acres  of  land. 
The  $500  warrant  was  retained  by  Webster, 
and  was  afterwards  negotiated  by  him.  By 
this  transaction,  Webster  obtained  $300, 
which  was  not  accounted  for.  The  first  quit- 
claim deed  for  the  land  (the  one  executed  to 
Barrett)  was  not  recorded  as  directed,  but 
was  withheld  from  record.  In  the  meantime, 
other  quitclaim  deeds  had  been  made  and 
delivered  by  Matthews  and  wife  to  Webster. 
In  one  of  these,  in  which  the  grantee's  name 
was  left  blank,  Farwell  filled  In  his  wife's 
name  as  grantee,  and  had  the  deed  recorded, 
although  the  evidence  shows  that  Farwell 
never  paid  a  single  cent  consideration  for  the 
land.  After  this  transaction,  the  first  quit- 
claim (the  one  originally  made  to  Barrett) 
turned  up,  and  was  recorded.  Subsequently, 
when  the  land  was  offered  for  sale  under  the 
deed  of  trust  made  by  the  defendants  to 
the  association,  Farwell  appeared,  and  gave 
notice  to  the  bidders  that  If  they  purchased 
the  laud  they  would  buy  a  lawsuit,  as  the 
land  belonged  to  his  wife. 

The  proper  conclusions  to  be  drawn  from 
this  evidence  are  apparent.  The  concerted 
action  between  Webster  and  Farwell,  from 
the  inception  of  the  transaction  to  its  close, 
as  showu  by  the  facts  and  circumstances, 
leave  no  question  but  that  there  existed  a 
fraudulent  combination  betwee'n  them,  con- 
cealed from  the  directors  of  the  association, 
by  which  they  were  to  gather  to  themselves, 
clandestinely,  by  these  transactions,  forbid- 
den fruit  By  this  secret  maneuver,  Webster 
received  $300  of  the  money  of  the  associa- 
tion, and,  80  far  as  the  evidence  shows,  con- 
verted it  to  his  own  use.  Farwell  received, 
through  Webster's  complicity,  title  to  the  20- 
acre  tract  of  laud  in  his  wife's  name.  There 
seems  to  be  no  evidence  that  Barrett  was 
cognizant  of  the  framing  up  of  these  deals, 
but  his  close  association  with  these  persons 
during  the  several  transactions,  with  his  prov- 
ed business  experience,  leaves  it  a  marvel 
bow  it  was  possible  for  a  man  of  fair  busi- 
ness sagacity  not  to  have  had  some  inkling 
of  the  fraudulent  scheme  that  was  being  con- 
cocted between  the  other  parties. 

[4]  The  respondents  strenuously  contend 
that,  as  Webster  sustained  a  dual  relation  to 
the  association,  both  as  secretary  and  direc- 
tor, and  was  present  and  acting  in  the  meet- 
ing of  the  board  of  directors  when  the  so- 


called  loan  was  authorized  and  approved  by 
the  board,  under  such  circumstances  knowl- 
edge possessed  by  Webster  in  law  should  be 
Imputed  to  the  association.  The  evidence 
tends  to  show  that  at  the  meeting  of  the 
board  of  directors,  at  which  the  application 
for  the  loan  of  Barrett  was  considered  and 
approved,  Webster  was  present ;  but  the  evi- 
dence further  disclosed  that  none  of  the  oth- 
er directors  had  any  knowledge  that  this 
loan  was  any  different  from  the  usual  cour.se 
of  making  loans ;  and  that  the  board  of  di- 
rectors had  no  knowledge  that  It  was  a  con- 
cealed attempt  to  purchase  the  land  under 
the  guise  of  a  loan.  At  this  meeting,  the 
evidence  further  shows  that  Webster  did  not 
In  any  way  communicate  to  the  board  or 
any  of  its  members  the  arrangements  that  he 
liad  made  with  the  defendant  Barrett  for 
the  purchase,  as  claimed  by  Barrett,  of  the 
20  acres  of  land,  but  that  he  allowed  the  loan 
to  be  passed  on  and  approved  by  the  board 
in  the  ordinary  course  of  such  business.  The 
respondents  claim  that  under  these  facta 
knowledge  of  Webster,  while  sitting  as  a 
director  in  the  board  of  directors,  as  to  the 
transactions  between  himself  and  Barrett 
should  be  imputed  to  the  board  of  directors. 
The  law  seems  to  be  that  the  existence  In  the 
breast  of  a  single  director,  while  sitting  In 
the  board,  of  a  matter  of  knowledge  which 
he  ought. to  communicate,  and  which  he  can 
properly  communicate  to  his  eodlrectors, 
Is  knowledge  to  the  corporation  as  matter 
of  law.  10  Cyc.  1057.  And  It  is  also  true 
that  the  principal  is  ordinarily  chargeable 
with  the  knowledge  acquired  by  his  agent 
in  executing  the  agency.  But  there  is  a  well- 
recognized  exception  to  this  rule  of  Imputed 
knowledge.  When  the  ofilcer  is  acting  for 
himself,  and  adverse  to  the  corporation,  es- 
pecially when  committing  on  independent 
fraudulent  act  on  his  own  account,  and  the 
facts  to  be  imputed  relate  to  this  fraudulent 
act,  the  notice  of  such  facts  by  a  single  di- 
rector, even  when  officially  engaged  in  the 
place  of  business  of  the  corporation.  Is  not 
notice  to  the  corporation.  Thompson  on  C!or- 
poratlons  (2d  Ed.)  1688;  10  Cyc.  1(H7;  Brook- 
house  V.  Union  Pub.  C!o.,  73  N.  H.  368,  C2 
Atl.  219,  2  L.  R.  A.  (N.  S.)  993,  HI  Am.  St. 
Rep.  623,  and  notes.  These  authorities  rec- 
ognize the  ancient  declaration  that  a  servant 
cannot  at  the  same  time  serve  two  masters 
whose  Interests  are  antagonistic. 

[6]  The  respondents  in  this  case  further 
claim  that  the  act  of  the  plaintiff's  secretary 
in  the  purchase  of  the  Matthews  land  under 
the  forms  and  In  the  manner  set  up  In  the 
evidence  was  one  merely  in  excess  of  its 
powers,  and  not  prohibited  by  law,  and,  the 
contract  having  been  fully  performed,  the  de- 
fense of  ultra  Tires  cannot  be  legally  enter- 
tained by  the  court.  This  contention  Is 
grounded  upon  the  assumption  that  building 
and  loan  associations,  under  the  law  under 
which  the  plaintiff  was  organized,  are  au- 
thorized to  become  purchasers  of  real  estate^ 
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Turning  to  the  by-laws  of  the  plaintiff  as- 
sociation, we  find,  in  section  14  of  article  3, 
the  following  provisions,  authorizing  the  pur- 
chase under  certain  conditions  of  real  es- 
tate for  the  purjjose  of  investment:  "  •  •  • 
If  at  any  time  the  funds  accumulate  in  the 
treasury  in  excess  of  the  demands  of  bor- 
rowing shareholders,  the  directors  may  In- 
vest the  same  in  real  estate  for  the  benefit 
of  the  association  or  they  may  loan  to  i)er- 
sons  not  members  of  the  association  In  the 
manner  hereinbefore  provided."  It  will  be 
noticed  that  In  these  by-laws  the  sole  au- 
thority to  invest  the  surplus  funds  of  the  as- 
sociation in  real  estate  is  reserved  to  the 
directors  of  the  association ;  and,  as  the  evi- 
dence in  this  case  fails  to  show  that  the  di- 
rectors ever  ^ve  any  authority  to  its  secre- 
tary to  make  any  investments  on  real  estate, 
this  by-law  gives  no  support  to  respondents' 
contention.  Our  statute  concerning  building 
and  loan  assoclatlous  (article  8,  c.  33,  R.  S. 
1909)  does  not  seem  to  invest  the  association 
with  such  general  authority  to  dispose  of 
its  accumulated  funds  as  provided  in  this 
by-law.  Section  3388,  R.  S.  1909,  defining  the 
scope  of  its  powers,  enacts:  "The  object  of 
such  corporation  shall  be  the  accumulation  of 
a  capital  in  money,  to  be  derived  from  pay- 
ments by  its  members  in  periodical  install- 
ments or  otherwise,  at  such  time  and  in  such 
manner  as  shall  be  provided  in  the  by-laws, 
and  from  the  profits  and  accumulation  aris- 
iug  from  the  investment  of  such  payments." 
From  this  and  other  sections  of  the  law, 
the  general  purpose  is  made  manifest  that 
it  was  mainly  to  enable  its  members  to  ac- 
cumulate funds  by  payment  of  dues  to  the 
association,  and  to  enable  them  to  secure 
loans  of  such  funds  by  competitive  bidding, 
and  thereby  enable  them  to  procure  homes 
for  themselves,  to  be  paid  for  in  monthly 
installments  to  the  association.  The  only 
power  given  to  the  association  to  purchase 
real  estate  is  to  be  found  in  section  3394, 
R.  S.  1909,  as  follows:  "Any  corporation 
created  by  or  under  this  article  is  hereby 
authorized  and  empowered  to  purchase  at 
any  sheriff's  or  other  judicial  sale,  or  at 
any  other  sale,  public  or  private,  any  real 
estate  upon  which  such  corporation  may 
have  or  hold  any  mortgage,  deed  of  trust, 
judgment,  lien  or  other  encumbrance,  or  in 
which  such  corporation  may  have  an  inter- 
est ;  and  the  real  estate  so  purchased  to  sell, 
convey,  lease  or  mortgage,  at  pleasure,  to 
any  person  or  persons  whatsoever."  The 
absolute  necessity  of  this  provision,  where 
an  institution  is  engaged  in  loaning  its  funds 
on  real  estate  security,  to  enable  the  loan 
association  to  protect  their  loan  secured  by 
deed  of  trust  is  very  apparent.  We  think 
that  by  a  consideration  of  the  whole  scope 
of  powers  granted  to  building  and  loan  as- 
sociations by  this  statute  it  must  be  conclud- 
ed that  the  Legislature  intended  to  deny  to 


such  associations  the  right  to  enter  the  real 
estate  market  and  become  real  estate  brok- 
ers and  si)eculators,  and  to  hazard  the  ac- 
cumulation of  the  funds  of  its  members  in 
real  estate  deals.  The  rule  of  statutory  con- 
struction would  apply,  "Expresslo  unius  est 
exclusio  alterius,"  and  a  proper  interpreta- 
tion of  the  statute  prohiyts,  by  implication 
at  least,  building  and  loan  associations  from 
making  purchases  in  a  general  way  of  real 
estate;  and,  of  course,  the  purchase  of  the 
20-acre  tract  of  land,  under  the  theory  upon 
which  the  defendants'  defense  was  construct- 
ed In  this  case,  would  be  equally  prohibited 
by  the  statute,  although  indirectly  made.  It 
being  appiirent  that  the  Legislature  intend- 
ed to  prohibit  the  purchase  of  real  estate, 
except  In  the  manner  heretofore  specified, 
any  attempt  by  the  association  to  convey 
real  estate  under  these  circumstances  would 
be  a  nullity,  and  Its  legal  disability  would 
be  such  as  to  deprive  any  such  act  on  its 
IMirt,  or  any  contract  so  made,  of  any  legal 
existence ;  and  consequently  the  same  could 
not  be  made  the  foundation  of  any  right  of 
action  or  ground  of  defense  to  any  action  by 
either  party.  In  this  case,  however,  the  as- 
sociation did  not  set  up  its  unauthorized  act 
in  attempting  to  secure  the  services  of  the 
defendant  Barrett  in  making  the  purchase 
of  this  land,  but  claimed  that  any  such  at- 
tempt was  made  without  its  knowledge,  and 
was  the  unauthorized  act  of  Its  secretary  to 
secure  his  own  private  ends. 

It  follows  from  what  has  been  said  that 
the  Judgment  was  for  the  wrong  party,  and 
that  the  case  was  tried  upon  the  wrong 
theory.  It  Is  therefore  ordered  that  the 
Judgment  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  trial  court  to  enter 
Judgment  for  the  plaintiff  for  the  balance 
due,  principal  and  Interest,  on  the  note,  un- 
less the  defendants  shall  desire  a  Jury  to 
determine  such  amount    All  concur. 


CARTHAGE  NAT.  BANK  T.   POOLE. 

(Springfield   Court   of  Appeals.     Missouri. 

Dec.  4,  1911.) 

1.  JuDGicKNT  (S   455*)— Equitable  Relief— 
Vbnue. 

Under  Rev.  St.  1909,  {  2616,  requiring  suit 
to  stay  a  judgment  to  be  brought  in  the  county 
where  the  judgment  was  rendered,  and  under 
section  2244,  authorizing  proceedings  to  stay 
execution  in  the  court  whence  it  issued,  a  banit, 
holding  corporate  stock  as  collateral  security 
for  a  loan,  is  not  entitled  to  sue  in  the  circuit 
court  of  one  county  to  enjoin  a  transfer  of  the 
stock  on  the  company's  books  to  a  judgment 
creditor,  pursuant  to  a  decree  of  the  circuit 
court  of  another  county,  to  which  the  bank  was 
not  a  party. 

[Ed.  Note.— For  other  cases,  see   Judgment, 
Dec.  Dig.  I  455. •] 

2.  CoBPOBATioNB   (8  133*)— Stock  — Judicial 
Transfer. 

Under  Rev.  St.  1909,  §  2109,  authorising  a 
court   in   adjudging   delivery   of   personalty   to 
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ass  the  title  by  the  Judgment  without  any  act 
>y  defendant,  and  under  section  2984,  malting 
corporate  stock  personalty,  a  decree,  requiring 
a  corporation  to  transfer  stock  on  its  books  to 
a  judgment  creditor  of  the  stockholder,  vested 
the  title  in  such  creditor. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S  519 ;   Dee.  Dig.  §  133.*] 

3.  Pleading  (§  193*)  —  Demukber  —  When 
Pbopeblt  Sustained. 

Where  a  petition  shows  that  plaintiff  is 
entitled  to  some  relief,  though  not  to  the  extent 
demanded,  a  demurrer  for  facts  should  not  be 
sustained,  as  the  court  may  grant  any  relief 
consistent  with  the  case  made  and  embraced 
within  the  issues. 

[Ed.  Note. — B\)r  other  cases,  see  Pleading, 
Cent.  Dig.  $$  428-443 ;   Dec.  Dig.  §  193.*] 

4.  Corporations  {§  123*)— Pledge  of  Stock 
—Enforcement— Necessabt  Parties. 

A  suit  by  a  banlc^  holding  corporate  stock 
as  collateral  security  for  a  loan  to  a  stockhold- 
er, to  enjoin  transfer  of  the  stock  to  a  creditor, 
under  a  judgment  obtained  in  another  county, 
cannot  be  sustained  as  a  suit  to  foreclose  the 
lien  of  the  pledge,  if  the  pledgor  is  not  a  party 
to  the  suit. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  f  123.»] 

Appeal  from  Circuit  Coart,  Jasper  County; 
David  E.  Blair,  Judge. 

Action  by  the  Carthage  National  Bank 
against  E.  B.  Poole  and  others.  Judgment 
for  plaintiff  and  defendant  Poole  appeals. 
Reversed  and  remanded,  with  directions. 

H.  W.  Timmonds,  tor  appellant 

NIXON,  P.  J.  This  was  an  action  In  eq- 
uity, brought  by  the  Carthage  National 
Bank,  against  B.  B.  Poole,  the  Lamar  &  Bar- 
ton County  Telephone  Company,  a  corpora- 
tion, and  E.  J.  Layne,  secretary  of  the  said 
corporation,  to  restrain  the  corporation  and 
Its  secretary  from  transferring  fire  shares 
of  tbe  corporation's  stock  to  E.  B.  Poole  on 
the  books  of  tbe  corporation,  and  from  pay- 
ing dlrldends  thereon  to  said  E.  B.  Poole, 
and  for  other  relief  as  will  appear  from  the 
petition.  Defendants  Lamar  &  Barton  Coun- 
ty Telephone  Company  and  E.  J.  Layne,  as 
Its  secretary,  appeared  without  summons, 
and  answered.  Defendant  E.  B.  Poole  filed 
a  separate  demurrer  to  the  petition,  which, 
being  overruled,  he  refused  to  plead  further, 
and  a  decree  was  entered  In  accordance  with 
the  prayer  of  petition.  Tbe  case  Is  here  on 
E.  B.  Poole's  appeal. 

As  the  question  presented  for  our  consider- 
ation In  this  appeal  arises  on  a  general  de- 
murrer filed  by  the  defendant  E.  B.  Poole  to 
plaintiff's  petition,  a  full  understanding  of 
the  controversy  may  best  be  had  by  reading 
tbe  petition,  which  la  as  follows  (formal 
parts  omitted): 

"For  an  amended  petition  herein,  plaintiff 
says  that  it  is  now  and  at  all  times  herein- 
after mentioned  was  a  banking  corporation 
organized  and  doing  business  In  the  dty  of 
Carthage,  Missouri,  under  the  laws  of  the 
United  States  providing  for  the  organization 


of  national  banks;  that  the  Lamar  ft  Barton 
County  Telephone  Company  Is  a  corporation 
organized  and  doing  business  as  a  telephone 
company  under  the  laws  of  the  state  of  Mis- 
souri; and  that  E.  J.  Layne  is  secretary  of 
said  telephone  company. 

"Plaintiff  further  says  that  on  or  about 
the  21st  day  of  June,  1906,  John  W.  Layne 
and  Elizabeth  J.  Layne  made,  executed,  and 
delivered  their  promissory  note  for  the  sum 
of  $375,  payable  90  days  after  date,  for  value 
received,  with  Interest  at  the  rate  of  8  per 
cent  per  annum  from  maturity  until  paid, 
and  that  said  note  has  never  been  paid,  and 
that  the  plaintiff  herein  Is  still  tbe  owner 
and  holder  of  said  note;  that  at  the  time  of 
execution  and  delivery  of  said  note  to  the 
plaintiff  the  said  John  W.  Layne  assigned  6 
shares  of  the  capital  stock  of  the  said  Lamar 
&  Barton  County  Telephone  Company  to  said 
bank  as  collateral  security  for  said  promisso- 
ry note,  by  executing  a  blank  assignment  of 
certificate  No.  17  of  the  Lamar  &  Barton 
County  Telephone  Company  for  5  shares  of 
the  capital  stock  of  said  telephone  company, 
and  by  delivering  the  said  certificate  of 
stock  to  the  plaintiff,  which  said  certlflcate 
of  stock  Is  and  ever  since  the  delivery  of  the 
same  to  the  plaintiff  has  been  held  by  the 
plaintiff  as  collateral  security  for  said  prom- 
issory note. 

"Plaintiff  further  says  that  the  above-men- 
tioned defendant,  E.  B.  Poole,  commenced 
an  action  In  the  circuit  court  in  and  for  the 
county  of  Barton,  in  the  state  of  Missouri, 
at  tbe  January,  1910,  term  of  said  court  by 
petition.  In  which  It  is  alleged  and  charged 
that  on  the  1st  day  of  July,  1905,  the  Lamar 
&  Barton  County  Telephone  Company,  In  due 
form  of  law,  issued  5  shares  of  its  capital 
stock  to  the  said  John  W.  Layne,  of  tbe  par 
value  of  $100  each,  and  that  the  said  E.  B. 
Poole  was,  at  the  time  of  filing  said  petition 
and  ever  since  the  1st  day  of  May,  1909,  has 
been,  the  owner  of  said  5  shares  of  the  cor- 
porate stock  of  the  said  Lamar  &  Barton 
County  Telephone  Company,  so  Issued  as 
above  stated,  to  the  said  John  W.  Layne; 
and  that  the  said  E.  B.  Poole  acquired  the 
said  5  shares  of  stock  so  issued  to  the  said 
John  W.  Layne  by  purchase  at  a  sale  under 
execution.  Issued  on  the  19th  day  of  April, 
1909,  by  E.  H.  Warten,  a  Justice  of  the  peace 
within  and  for  Lamar  township.  Barton 
county,  Missouri,  upon  a  judgment  rendered 
by  said  Justice  of  the  peace  In  an  action  for 
damages  for  breach  of  contract  against  the 
said  John  W.  Layne;  and  that  tbe  said  5 
shares  of  stock  of  the  said  John  W.  Layne 
were  levied  upon  and  sold  by  the  constable 
of  Lamar  township.  Barton  county,  Missouri, 
under  said  execution ;  and  that  at  said  sale 
the  said  E.  B.  Poole  became  the  purchaser 
of  said  shares  of  stock;  and  that  tbe  said 
EX  B.  Poole  has  never  been  In  possession  of 
tbe  certificate  of  said  shares  of  stock,  as  It 
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bad  never  been  tamed  over  to  blm  by  the 
said  John  W.  Layne ;  and  that  the  said  E.  B. 
Poole  had,  on  the  5th  day  of  May,  1909,  re- 
quested and  demanded  of  Elizabeth  J.  Layne, 
as  secretary  of  the  Lamar  &  Barton  County 
Telephone  Company,  that  she  transfer  or 
have  the  same  transferred  on  the  books  of 
said  telephone  company  by  virtue  of  the  au- 
thority given  by  said  execution  sale;  and 
that  he  had  demanded  of  said  corporation 
the  transfer  of  said  stock  on  the  books  of 
said  corporation  to  the  said  E.  B.  Foole;  and 
that  the  said  ttiephone  company  and  its  said 
secretary,  E.  J.  Layne,  had  failed  and  neg- 
lected and  refused  to  make  such  transfer 
and  assignment  of  said  slock  to  the  said  E. 
B.  Poole,  thereby  depriving  him  (the  said  E. 
B.  Poole,)  of  his  right  in  the  law  to  partici- 
pate in  the  meetings  of  the  stockholders  of 
said  corporation  by  virtue  of  being  the  own- 
er of  said  5  shares  of  stock,  and  also  deny- 
ing and  refusing  him  (the  said  E.  B.  Poole) 
the  right  to  represent  said  5  shares  of  stock 
at  the  meetings  of  the  stockholders,  as  well 
as  all  other  rights  and  privileges  as  the  own- 
er of  said  5  shares  of  stock  of  said  telephone 
company;  and  that  there  was,  at  the  time  of 
filing  said  petition,  unaccounted  for  and  due 
to  the  said  E.  B.  Poole  dividends  on  the  said 
6  shares  of  said  stock;  and  charging  and  al- 
leging many  other  facte  and  things,  and  pray- 
ing that  the  court,  by  a  proper  decree,  require 
said  corporation,  by  its  proper  officer  or  of- 
ficers, to  transfer  said  S  shares  of  stock  of 
said  corporation  to  the  said  E.  B.  Poole  on  the 
books  of  said  corporation,  and  to  admit  him 
(the  said  E.B.Poole)  to  all  the  rights  and 
privileges  of  a  stockholder  in  said  tel^hone 
company,  and  tb  ascertain  and  determine  the 
amount  of  dividends  unpaid  and  due  said  E. 
B.  Poole  on  said  6  shares  of  stock,  and  to 
render  Judgment  against  the  said  telephone 
company  for  the  amount  of  unpaid  dividends 
found  by  the  court  to  be  due. 

"Plaintiff  further  says  that  in  said  suit, 
commenced  by  the  said  E.  B.  Poole,  as  afore- 
said, tills  plaintiff  was  not  made  a  defend- 
ant; and  that  upon  a  trial  of  the  case  the 
said  circuit  court  of  Barton  county  found 
the  allegations  of  the  aforesaid  petition  'of 
the  said  E  B.  Poole  to  be  true,  and  entered 
a  decree,  directing  the  said  E.  J.  Layne 
and  the  said  Lamar  &  Barton  County  Tele- 
phone Company  to  transfer  the  said  stock 
on  its  books  to  the  said  E.  B.  Foole,  and  to 
issue  to  hlni  (the  said  E.  B.  Poole)  a  certifi- 
cate therefor,  and  directing  the  said  tele- 
phone company  and  its  officers  to  pay  to 
the  said  E.  B.  Poole  all  accrued  dividends  on 
said  capital  stock,  and  granting  to  the  said  E. 
B.  Poole  all  further  relief  prayed  for  in  said 
]:)etitlon. 

"Plaintiff  further  says  that,  unless  re- 
strained from  doing  so,  the  said  Lamar  & 
Barton  County  Telephone  Company  will 
transfer  said  stock  on  its  books  to  E.  B. 
Poole,  and  will  issue  to  hiin  a  certificate  for 
said  shares  of  stock,  and  will  also  pay  to  him 


the  accrued  dividends  thereon,  and  admit 
him  to  all  the  rights  and  privileges  of  a 
stockholder  of  said  corporation. 

"Plaintiff  further  says  that  the  aforesaid 
shares  of  stock,  evidenced,  as  aforesaid,  by 
certificate  No.  17,  are  the  same  shares  of 
stock  that  were  decreed  by  the  court  of  Bar- 
ton county  to  be  the  property  of  the  afore- 
said E.  B.  Poole;  and  that  If  the  same  are 
transferred  to  the  said  E.  B.  Poole  on  the 
books  of  said  company,  and  a  certificate 
therefor  issued  to  tiim  (the  said  B.  B.  Poole, 
and  he  (the  said  B.  B.  Poole)  is  permitted, 
by  reason  of  the  ownership  thereof,  to  par- 
ticipate in  the  meetings  of  said  corporation 
as  the  owner  of  said  stock,  and  is  permitted 
to  draw  the  dividends  accrued  on  said  stock, 
this  plaintiff  will  suffer  an  irreparable  In- 
Jury,  for  which  it.  has  no  adequate  remedy 
at  law. 

"Wherefore  plaintiff  prays  that  the  said  B. 
B.  Poole  be  restrained  from  participating  in 
meetings  of  said  corporation  as  the  owner 
of  said  stock,  and  from  receiving  dividends 
which  have  accrued  or  which  will  accrue 
thereon;  and  that  the  said  corporation  and 
its  secretary  be  restrained  from  transferring 
said  stock  to  the  said  E  B.  Poole  on  the 
books  of  said  company,  and  from  Issuing  a 
certificate  of  stock  to  the  said  B.  B.  Poole, 
evidencing  the  ownership  thereof,  and  from 
paying  the  dividends  which  have  accrued 
and  which  may  accrue  thereon  to  the  said 
B.  B.  Poole;  and  the  plaintiff  further  prays 
that  the  court  shall  order  and  decree  that 
said  stock  shall  be  sold,  and  that  the  pro- 
ceeds of  such  sale  shall  be  applied,  first,  to 
the  payment  of  the  aforesaid  note,  made,  ex- 
ecuted, and  delivered  by  the  said  John  W. 
Layne  and  Elizabeth  J.  Layne,  and,  in  event 
of  a  surplus  remaining  after  the  payment  of 
said  note,  that  the  court  shall  order  and  di- 
rect that  the  said  surplus  shall  be  disposed  of 
according  to  the  Interests  of  the  parties 
herein;  and  the  plaintiff  also  prays  the 
court  for  Judgment  against  the  defendants 
herein  for  his  costs  in  this  case." 

The  separate  demurrer  filed  by  defendant 
E.  B.  Poole  assigns  two  grounds:  (1)  That 
the  court  Iiad  no  jurisdiction  of  the  action; 
and  (2)  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  this  defendant 

The  decree  of  the  Jasper  county  circuit 
court  recites  that  the  court,  having  overruled 
the  separate  demurrer  of  defendant  E.  B. 
Poole  to  the  petition,  and  said  defendant  re- 
fusing to  further  plead,  and  plaintiff,  having 
introduced  evidence  tending  to  sustain  the 
allegations  of  its  petition,  the  court  finds  the 
Issues  in  favor  of  the  plaintiff;  "wherefore  it 
is  ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  E.  B.  Poole  be,  and  he  Is 
hereby,  restrained  and  enjoined  from  par- 
ticipating tn  the  meetings  of  the  Lamar  & 
Barton  County  Telephone  Company  as  the 
owner  of  the  stock  represented  by  stock  cer- 
tificate No.  17  of  said  company,  and  from  re- 
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ceivlng  dividends  which  have  accrued  or 
which  may  accrue  thereon;  and  that  the  said 
corporation  and  Its  secretary,  E.  J.  Layne, 
be  and  they  are  hereby  restrained  and  en- 
joined from  transferring  said  stock  to  the 
said  E.  B.  Poole  on  the  books  of  said  com- 
pany, and  from  Issuing  a  certificate  of  stock 
to  the  said  E.  B.  Poole  evidencing  the  owner- 
ship of  said  stock,  and  from  paying  the  divi- 
dends which  have  accrued  or  which  may 
hereafter  accrue  thereon  to  the  said  E.  B. 
Poole.  It  Is  further  ordered,  adjudged,  and 
decreed  by  the  court  that  said  stock  be  sold 
by  the  plaintiff,  and  the  proceeds  of  such 
sale  shall  be  applied,  first,  to  the  payment 
of  the  note  of  John  W.  Layne  and  Elizabeth 
J.  Layne,  made,  executed,  and  delivered  to 
the  plaintiff  on  June  21,  1906,  for  and  In  the 
sum  of  $375;  and  that  in  the  event  of  a  sur- 
plus remaining  after  the  payment  of  said 
note  such  surplus  shall  be  applied  on  the 
costs  of  this  case,  and  the  remainder.  If  any, 
shall  be  paid  to  the  defendant  E.  B.  Poole. 
It  Is  further  ordered  and  adjudged  by  the 
court  that  the  plaintiff  have  and  recover  of 
and  from  the  defendants  the  costs  of  this 
cause,  and  that  execution  issue  therefor." 

[1]  It  will  be  seen  from  plaintiff's  petition 
that  E.  B.  Poole  had  theretofore  commenced 
a  suit  in  the  circuit  court  of  Barton  county; 
and  that  (as  alleged  in  the  petition  in  this 
case)  "In  said  suit  commenced  by  the  said  K. 
B.  Poole,  as  aforesaid,  this  plaintiff  was 
not  made  a  defendant;  and  that  upon  a  trial 
of  the  case  the  said  circuit  court  of  Barton 
county  found  the  allegations  of  the  afore- 
said petition  of  the  said  E.  B.  Poole  to  be 
true,  and  entered  a  decree,  directing  the  said 
E.  J.  Layne  and  the  said  Lamar  &  Barton 
County  Telephone  Company  to  transfer  the 
said  stock  on  Its  books  to  the  said  E.  B. 
Poole,  and  to  Issue  to  him  (the  said  E.  B. 
Poole)  a  certificate  therefor,  and  directing 
the  said  telephone  company  and  Its  ofilcers  to 
pay  to  the  said  E.  B.  Poole  all  accrued  divi- 
dends on  said  capital  stock,  and  granting  to 
the  said  E.  B.  Poole  all  further  relief  prayed 
for  In  said  petition.  Plaintiff  further  says 
that,  unless  restrained  from  doing  so,  the  said 
Lamar  &  Barton  County  Telephone  Company 
will  transfer  said  stock  on  its  books  to  E.  B. 
Poole,  and  will  Issue  to  him  a  certificate  for 
said  shares  of  stock,  and  will  also  pay  to 
him  the  accrued  dividends  thereon,  and  ad- 
mit him  to  all  the  rights  and  privileges  of  a 
stockholder  of  said  corporation." 

The  question  is  presented  whether  the  Jas- 
per county  circuit  court  had  jurisdiction  to 
make  the  orders  and  judgment  entered  in 
this  case,  and  restrain  the  defendants  from 
obeying  the  judgment  of  the  Barton  county 
circuit  court 

The  statute  (section  2516,  R.  S.  1909)  pro- 
vides: "Proceedings  on  an  Injunction  to  stay 
a  suit  or  judgment  shall  be  had  In  the  coun- 
ty where  the  judgment  was  rendered  or  the 
$:uit  Is  pending,  and  the  summons  may  be 
directed  and  served  as  summons  In  ordinary 


cases."  It  Is  held  under  this  statute  that  one 
court  cannot  Interfere  with  the  process  of 
another.  Pettus,  Adm'r,  v.  Elgin,  11  Mo.  411. 
"The  general  rule  undoubtedly  is  that  every 
court  has  the  exclusive  control  of  its  process, 
and  no  other  court  has  a  right  to  Interfere 
with  or  control  it."  Melller  v.  Bartlett,  89 
Mo.,  loc.  cit.  13T,  1  S.  W.  220.  See,  also, 
McDonald  v.  Tlemann,  17  Mo.  603;  Gilbert 
V.  Renner,  95  Mo.  151,  7  S.  -W.  479;  Kinealy 
V.  Staed,  65  Mo.  App.  176;  Green  v.  Titt- 
man,  124  Mo.,  loc.  cit.  378,  27  S.  W.  391.  In 
the  case  of  Scrutchfleld  v.  Sauter,  119  Mc 
loc.  cit.  621,  24  S.  W.  138,  section  4967,  R. 
S.  1889,  (now  section  2244,  R.  S.  1909),  was 
under  consideration.  It  provides:  "If  any 
person  against  whose  property  any  execution 
of  sale  shall  be  Issued,  apply  to  any  judge 
of  the  court  out  of  which  the  same  may  have 
been  Issued,  by  petition,  verified  by  oath  or 
affirmation,  setting  forth  good  cause  why 
same  ought  to  be  stayed,  set  aside  or  qna.sh- 
ed,  reasonable  notice  of  such  Intended  ap- 
plication being  previously  given  to  the  op- 
posite party,  his  attorney  of  record,  or  agents 
such  judge  shall  thereupon  hear  and  de- 
termine the  complaint."  The  Supreme  Court 
said:  "Did  the  circuit  court  of  Cooper  coun- 
ty have  jurisdiction  to  restrain  the  sheriff 
from  selling  the  property  In  said  suit  under 
an  execution  issued  from  the  circuit  court 
of  Moniteau  county?  Defendants  insist  that 
under  the  statute  (section  4967)  and  the  gen- 
eral law  the  court  from  which  the  execution 
Issued  had  the  exclusive  right  to  control  It, 
and  no  other  court  has  a  right  to  interfere. 
We  think  the  position  of  defendant  sustained 
by  the  decisions  of  this  court.  Melller  v. 
Bartlett,  89  Mo.  136  [1  S.  W.  220],  and  cases 
cited.  The  statute  does  not  confine  the  pro- 
ceedings to  obtaining  relief  to  the  defend- 
ant in  the  judgment,  but  'any  person  against 
whose  property  an  execution  or  order  of  sale 
shall  be  issued'  is  entitled  to  the  remedy  af- 
forded by  the  statute,  and  is  also  confined 
to  the  forum  provided.  An  injunction  to  re- 
strain a  sale  under  execution  has  the  effect 
of  staying  the  execution,  within  the  meaning 
and  Intent  of  the  statute.  One  object  of  the 
statute  is  to  maintain  respectful  comity 
among  the  courts  of  the  state,  and  to  avoid 
conflicts  of  jurisdiction  by  preventing  any 
interference  by  one  with  the  judgments  and 
processes  of  another.  The  same  rule  is  en- 
joined under  section  5492,  which  provides 
that  proceedings  on  an  injunction  to  stay 
a  suit  or  judgment  shall  be  had  in  the  coon- 
ty  where  the  judgment  was  rendered  or  the 
suit  is  pending,  and  was  enforced  In  Pettus 
v.  Elgin,  11  Mo.  411.  The  purpose  of  the 
statutes  shotUS  not  te  defeated  by  the  mere 
introduction  into  the  proceedings  of  port«c« 
who  are  strangers  to  the  judgment."  (The 
italics  are  ours.)  Hence  it  makes  no  differ- 
ence that  the  plaintiff  in  this  case  was  not 
made  a  party  defendant  in  the  suit  In  the 
Barton  county  circuit  court.  The  principle  an- 
nounced that  one  circuit  court  shall  not  Inter- 
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fere  with  or  attempt  to  control  tbe  process  of 
another  drcolt  court  in  this  state  Is  simply 
declaratory  of  the  general  policy  and  wis- 
dom of  tbe  law. 

[2]  The  decree  of  the  Barton  county  cir- 
cuit court  vested  tbe  title  to  the  stoclc  in  iS. 
B.  Poole.  Section  2109,  R.  S.  1900,  provides: 
"In  all  cases  where  Judgment  Is  given  tor 
•  •  •  the  delivery  of  personal  property, 
the  court  may,  by  such  judgment,  pass  the 
title  of  such  property,  without  any  act  to  be 
(lone  on  tbe  part  of  the  defendant."  Section 
2984,  R.  &  1909,  provides  that  coritorate 
stock  is  personal  property;  and  it  has  been 
held  under  this  section  that  the  law  does 
not  make  it  essential  to  the  title  that  the 
stock  should  be  transferred  on  the  books  of 
the  corporation.  Daln  Mfg.  Co.  v.  Seed  Co., 
95  Mo.  App.  144,  68  S.  W.  951;  Wilson  v. 
Railroad,  108  Mo.  688,  18  8.  W.  28(3,  32  Am. 
St  Rep.  624.  Under  section  21U9,  supra,  a 
decree  of  a  circuit  court  is  self-enforcing, 
and  title  is  passed  thereby  without  any  act 
to  be  done  on  the  part  of  the  defendant. 
Macklln  V.  Allenberg,  100  Mo.,  loc.  cit  341, 
13  S.  W.  350;  Henderson  v.  Dickey,  50  Mo., 
loa  dt  165. 

[t,  4]  Nor  did  the  Jasper  county  circuit 
court  have  Jurisdiction  to  foreclose  the  lien 
of  the  pledge;  if  it  had,  its  Judgment  to 
that  extent  might  be  enforced.  Where  a 
petition  shows  that  tbe  plaintiff  Is  entitled 
to  some  relief,  though  not  to  tbe  extent  de- 
manded, a  demurrer  should  not  be  sustained, 
as  the  court  may  grant  any  relief  consistent 
with  the  case  made  and  embraced  within  the 
issues.  Northcraft  v.  Martin,  28  Mo.  469; 
Easley  v.  Prewltt,  37  Mo.  361;  Baker  v. 
Railway  Co.,  34  Mo.  App.  98.  If  the  petition 
sets  forth  facta  suffldent  to  constitute  a 
cause  of  action,  plalutlflTs  right  of  redress 
is  not  to  be  prejudiced  by  the  fact  that  fur- 
ther imnecessary  statements  arc  added. 
Sumner  v.  Tuck,  10  Mo.  App.  2C9.  The  rule 
is  that  a  plaintiff  need  not  prove  all  he  avers 
if  what  he  proves  supports  enough  of  the 
averments  of  his  petition  to  constitute  a 
cause  of  action.  Gannon  v.  Gas  Co.,  145 
Mo.,  loc.  cit.  511,  46  S.  W.  9C8,  47  S.  W.  907, 
43  L.  R  A.  505;  Knox  County  v.  Goggln,  105 
Mo.  182,  16  S.  W.  684;  Haeussler  v.  Hol- 
man  Paper-Box  Co.,  49  Mo.  App.  631.  The 
petition  in  the  case  under  consideration  re- 
cited the  making  of  the  note  by  John  W. 
I.ayne  and  Elizabeth  J.  Layne  for  ?375, 
payable  90  days  after  date  (which  was  June 
21,  1906),  to  the  Carthage  National  Bank; 
that  Ht  the  time  of  the  execution  and  de- 
livery of  said  note  to  the  plaintiff  the  said 
John  W.  Layne  assigned  5  shares  of  the 
capital  stock  of  the  Lamar  &  Barton  County 
Telephone  Company  to  the  plaintiff,  as  col- 
lateral security  for  said  promissory  note,  by 
executing  a  blank  assignment  of  certificate 
No.  17,  and  delivered  said  certificate  of  stock 


to  the  plaintiff,  which  has  since  been  held 
by  tlie  plaintiff  as  collateral  security  for 
said  promissory  note.  It  is  not  alJeged  iu 
express  terms  that  this  note  was  unpaid,  but 
It  is  clearly  implied.  Tbe  prayer  asked, 
among  other  things,  that  the  court  order 
and  decree  that  the  stock  be  sold,  and  that 
tbe  proceeds  be  applied,  first  to  the  payment 
of  the  aforesaid  note,  and,  In  the  event  of  a 
surplus  remaining,  it  should  be  disposed  of 
according  to  the  interests  of  the  parties. 

But  the  difficulty  of  maintaining  such  a 
position  would  come  from  the  fact  that  the 
plaintiff,  the  Carthage  National  Bank,  did 
not  make  John  W.  Layne,  who  pledged  the 
stock  as  collateral,  a  party  defendant  to  this 
action.  The  very  theory  upon  which  plain- 
tiff came  into  the  Jasper  county  circuit 
court  was  that  John  W.  Layne  was  still 
the  owner  of  that  stock;  and  it  was  there- 
fore incumbent  upon  the  plaintiff  to  make 
him  a  party  defendant,  if  the  suit  was  to 
affect  the  collateral  pledged  by  him.  With- 
out his  being  made  a  party,  a  judgment, 
foreclosing  his  interest  in  tbe  property  held 
as  collateral  security,  would  be  a  mere  nulli- 
ty for  want  of  Jurisdiction  over  the  real 
party  in  interest. 

For  the  reasons  stated,  the  Judgment  herein 
is  reversed,  and  the  cause  remanded,  with 
directions  to  tbe  trial  court  to  vacate  its  in- 
junction and  order  of  sale  of  the  five  shares 
of  stock  and  judgment  for  plaintiff  for  costs, 
and  enter  Judgment  for  costs  in  favor  of  de- 
fendant E.  B.  Poole.   All  concur. 


SKINNER  V.   OITY  OF   SLATER. 

(Kansas  City   Court  of  Appeals.     Missouri. 
Dec.  4,  1911.) 

1.  Nuisance  (§  11*)  — Acquisition  of  Pre- 
scriptive Right, 

The  right  to  maintain  a  private  nuisance 
can  be  acquired  by  adverse  and  exclusive  en- 
joyment for  the  time  prescribed  by  the  statute 
of  limitatioos  for  tbe  acquisition  of  title  to 
land. 

[Ed.   Note. — For  other  cases,   see  Nuisance, 
Cent.  Dig.  $  42;   Dec.  Dig.  {  ll.»] 

2.  Nuisance  (I  15*)  —  Acquibitiow  of  Pbe- 
SCBIPTIVE  Right. 

Where  a  town  street  commissioner  without 
authority  constructed  a  tile  drain,  which  was 
later  used  as  a  sewer,  the  running  of  tbe  stat- 
ute of  limitations  in  its  favor,  so  as  to  prohibit 
its  abatement  as  a  nuisance,  starts  only  from 
tbe  time  the  town  exercised  jurisdiction  over  it 
as  such  a  sewer. 

[Ed,    Note,— For  other  cases,   see   Nuisance, 
Cent.  Dig,  §  46;  Dec.  Dig.  S  15,»] 

3.  Nuisance   (J   15*)— Acquisition   of  Pbe- 
BCRiPTivB  Right. 

The  use  of  a  tile  drain  by  a  town  for  a  use 
not  complained  of  in  an  action  to  declare  it  a 
nuisance  is  not  sufficient  to  start  the  running 
of  the  statute  of  limitations  in  favor  of  a  pre- 
scriptive right  to  the  use  complained  of. 

[Ed.    Note. — ^For   other   cases,   see   Nuisance, 
Cent  Dig.  §  46;   Dec.  Dig.  {  15.*] 
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4.  NtnsAWCK  (I  15*)— Acquisition   of  Pbe- 
scRipnvE  Right. 

And  though  it  be  shown  that  the  town  per- 
mitted private  persons  to  use  it  as  a  sewer,  it 
is  no  such  dedication  of  it  as  such  as  will  start 
the  running  of  the  statute  in  favor  of  a  pre- 
scriptire  right  to  such  use. 

[E!d.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §  46;    Dec.  Dig.  §  15.»] 

5.  Pabties  (J  42*)— Nbw  Parties— Intebvkn- 
TiON— Time  for  Application. 

An  application  to  intervene  as  a  party,  on 
the  ground  that  petitioner's  rights  would  be  in- 
cidentally affected,  was  properly  denied,  where 
not  made  until  after  the  causes  had  been  sub- 
mitted for  judgment. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §  69;   Dec  Dig.  i  42. »] 

6.  Nttisance  (§  30*)— Abatement— PARTiEa— 
Persons  Who  may  Join. 

In  a  suit  to  enjoin  a  city  from  the  mainte- 
nance of  a  sewer,  on  the  ground  that  it  was  a 
nuisance,  a  private  person,  who  was  using  the 
sewer,  is  not  a  necessary  party  to  the  proceed- 
ing. 

[Bd.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §|  69-71;  Dec.  Dig.  {  30.»] 

Appeal  from  Circuit  Court,  Saline  County; 
Samuel  Davis,  Judge. 

Action  by  E.  F.  Skinner  against  the  City 
of  Slater.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Com.  P.  Storts  and  Alf.  F.  Rector,  for  ap- 
pellant Dan  V.  Herlder  and  D.  D.  Dugglns, 
for  respondent 

BROADDUS,  P.  J.  This  is  a  proceeding 
to  enjoin  the  city  from  the  maintenance  of  a 
nuisance.  The  facts  are  tbat  the  defendant 
is  a  city  of  the  fourth  class,  and  was  such 
during  the  times  of  the  alleged  complaint: 
that  plaintiff  was 'at  the  time  of  the  trial, 
and  since  1902,  the  owner  of  a  tract  of  land 
lying  north  of  the  city ;  that  a  part  of  said 
land,  a  strip  about  400  feet  wide  and  a 
quarter  of.  a  mile  long,  lies  within  the  cor- 
porate limits,  and  that  the  balance  adjoins 
the  city;  that  the  lands  are  valuable  for 
platting  and  for  selling  as  lots ;  that  in  1891 
the  street  commissioner  of  defendant,  with- 
out authority,  constructed  under  Main  street 
■  a  tile  drain;  that  when  first  constructed  its 
discharging  end  was  near  the  lands  now 
owned  by  plaintiff ;  that  about  1893  this  dis- 
charge was  changed  to  its  present  location, 
but  by  whom  it  does  not  appear;  that  the 
drain  was  used  by  defendant  to  carry  waste 
water  from  its  light  plant;  that  in  about 
1904  the  street  was  paved,  and  manholes 
were  constructed  to  carry  surface  water  Into 
the  drain;  that  the  drain  was  constructed  of 
ordinary  drain  tile,  the  Joints  not  being  ce- 
mented; that  since  1891  defendant  has  con- 
tinued to  use  the  drain  for  carrying  off  the 
waste  water  from  its  light  plant,  and  to  car- 
ry off  surface  water  from  Main  street;  that 
nt  various  times  since  1891,  up  to  the  date  of 
the  trial,  various  parties  have  attached  sew- 
er pipes  to  the  drain  for  the  purpose  of  car- 


rying off  sewage  from  water-closets,  bath- 
rooms, livery  stables,  laundries,  hotels,  res- 
taurants, and  residences,  some  of  which  were 
connected  as  late  as  1909,  none  of  which 
were  made  by  authority  of  defendant.  There 
is  no  record  of  the  city  to  show  that  the 
drain  was  constructed  as  a  sewer,  or  treated 
as  such  by  the  city,  or  that  any  one  was  giv- 
en any  permission  to  use  it  as  such. 

The  evidence  shows  that  the  discharge 
from  the  drain  fouls  the  water  that  runs  at 
times  in  a  branch  through  plalntiflrs  land, 
and  that  thereby  the  atmosphere  is  made  of- 
fensive. The  defendant  was  duly  notified  in 
writing  that  the  drain  was  a  nuisance,  and 
requested  to  abate  It  The  defense  set  up  Is 
adverse  user  for  10  years  and  a  plea  of  the 
statute  of  limitations.  The  court  found  that 
the  drain  was  a  nuisance,  and  entered  a  de- 
cree requiring  the  city  to  abate  it  from  which 
it  appealed. 

[1]  The  contention  of  the  city  is  that  as 
the  sewer  was  constructed  and  maintained 
since  the  year  1893,  it  had  the  vested  right 
to  use  it  as  such  by  limitation  and  prescrip- 
tion. It  is  true  that  the  right  to  maintain  a 
private  nuisance  can  be  acquired  by  adverse 
and  exclusive  enjoyment  for  the  length  of 
time  prescribed  by  the  statute  of  limitations 
for  the  acquisition  of  title  to  land.  Marble 
Co.  V.  Gaslight  Co.,  128  Mo.  App.  96,  106  S. 
W.  694,  and  authorities  cited. 

[2,  3]  But  there  is  nothing  tn  this  case  to 
show  that  the  dty  has  acquired  any  such 
right  to  maintain  the  nuisance  In  question, 
as  it  at  no  time  by  any  act  whatever  exer- 
cised any  Jurisdiction  of  the  sewer  since  it 
was  used  as  such,  and  made  no  use  of  it  for 
municipal  purposes,  except  since  1903,  when 
it  began  for  the  first  time  to  nse  It  as  a  drain 
for  the  purpose  of  carrying  off  the  surplus 
water  from  its  light  plant  And  such  use  did 
not  constitute  any  part  of  the  nuisance  com- 
plained of. 

[4]  Because  the  city  permitted  others,  prior 
and  since  1903,  to  use  the  drain  as  a  sewer  to 
carry  offensive  matter,  was  In  no  sense  an 
adverse  and  exclusive  enjoyment  of  Its  use 
as  such  for  a  period  of  10  years.  A  sewer 
constructed  without  the  authority  of  a  mn- 
nlcipality  may  become  a  public  sewer,  if  the 
municipality  afterwards  accepts  it  as  sacb. 
Akera  v.  Eolkmeyer,  97  Mo.  App.  620,  71 
S.  W.  536.  But  we  cannot  conceive  how  a 
mere  drain  constructed  by  individuals  for 
their  own  convenience  to  carry  off  surplus 
water  from  their  premises  can  be  considered 
as  a  public  sewer,  without  some  affirmative 
act  on  the  part  of  the  dty  making  it  such. 

The  defendant  falls  Into  the  error  of  treat- 
ing the  drain  as  a  sewer  since  it  was  first  con- 
structed to  carry  off  surplus  water,  which 
was  more  than  10  years  before  the  commence- 
ment of  plalntlfTs  action;  but  he  leaves  out 
of  consideration  the  fact  that  It  was  not  nsed 
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as  a  sewer  to  carry  off  offensive  matter  and 
become  a  nnlaance  nntil  1901,  and  therefore 
the  statute  of  limitations  does  not  apply, 
as  the  plaintiff's  action  was  begun  In  1909. 

After  the  cause  had  been  heard  and  taken 
under  advisement  by  the  court,  George  X. 
Dyer,  one  of  the  parties  who  was  using  the 
sewer,  made  application  to  be  made  a  party 
to  the  proceeding.  The  court  dismissed  his 
application,  and  this  action  of  the  court  la 
assigned  as  error. 

[5]  In  the  first  place,  we  do  not  believe 
that  a  proper  regard  for  the  usual  and  ordi- 
nary method  of  court  procedure  would  per- 
mit a  party  to  Interpose  in  a  case  on  the 
ground  that  his  rights  would  be  incidentally 
affected  In  the  litigation,  after  the  case  bad 
been  heard  and  submitted  to  the  court  for 
Judgment. 

[6]  Secondly,  it  was  not  necessary  that  he 
should  be  made  a  party  to  the  suit  had  he 
made  timely  application  for  the  purpose. 
Kortjohn  V.  Selmers,  29  Mo.  App.  271;  Brown- 
ing v.  Hilig,  69  Mo.  App.  B94 ;  State  ex  reL  t. 
Hudson,  86  Mo.  App.  501. 

Finding  no  error  in  the  cause,  it  is  aflBrm- 
ed.    All  concur. 


MORGAN  ▼,  ORONOGO  CIRCIiB  inNING 
CO. 

(Springfield   Court   of  Appeals.     Missouri. 
Dec.  4,  1911.) 

1.  Masteb  and  Servant  (S  235*)— Injubixb 
TO  Servant— DtiTT  of  Sebvant. 

It  is  the  duty  of  a  servant  to  exercise  ordi- 
nary care  to  learn  the  dangers  which  are  lilcely 
to  beset  him  in  his  service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  710-722;  Dec.  Dig.  S 
235.*] 

2.  Mastxb  and  Sebvant  (S  226*)— Injttbt  to 
Servant— AssuuFTiON  of  Risk. 

While  a  servant  assumes  the  risk  of  injury 
from  ordinary  dangers  of  the  employment,  and 
such  as  are  known  to  him  or  are  discoverable  by 
the  exercise  of  ordinary  care,  he  does  not  as- 
oume  the  risks  due  to  the  master's  failure  to 
exercise  reasonable  care ;  and  hence  the  doc- 
trine of  assumption  of  risk  cannot  defeat  a  re- 
covery by  a  servant  injured  through  the  failure 
of  the  master  to  provide  safe  appliances. 

[H<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  659-667;    Dec.  Dig.   i 
226.*] 
8.  NEGLiaBNCB    (I   1*)— What   Is    "Nbou- 

OENCE." 

"Negli^nce"  is  the  failure  to  observe  for 
the  protection  of  another  person  that  decree  of 
caution  and  vigilance  which  the  circumstances 
Justly  demand,  whereby  such  other  person  suf- 
fers Injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  1 ;  Dec.  Dig.  t  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4763;    vol.  8,  pp.  7729-77.31.) 

4.  Mabteb  and  Sebvant  (H  101,   102*)— In- 
jury to  Sebvant— Duty  of  Master. 

It  is  the  duty  of  a  master  to  exercise  or- 
dinary oare,  having  regard  to  the  hazards  of 
the  service,  in  fumlshing  bis  servant  with  a 


reasonably    safe   place   in   which,   and   reason- 
ably safe  appliances  with  which,  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  171,  173,  174;  Dec.  Dig. 
St  101,  102.*] 

5.  Trial  (S  142*)— DEaruRREB  to  Evidence. 

A  demurrer  to  the  evidence  cannot  be  sus- 
tained where  inferences  in  favor  of  either  party 
may  be  deduced. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  337;  Dec.  Dig.  {  142.*) 

8.  Nbglioencb  (t  134*)  —  EJvidenoe  —  Suffi- 
ciency. 

Negligence  is   not    a   fact   susceptible    of 

proof  by  direct  evidence,  but  must  be  inferred 

from  all  the  evidence. 
[Bd.  Note.— For  other  cases,  see  NeRligence, 

Cent  Dig.  S§  267-273;    Dec.  Dig.  i  134.*] 

7.  Trial  ({  156*)— Demubreb  to  Evidence- 
Effect. 

Where  a  defendant  demnrs  to  the  evidence, 
all  of  plaintiff's  evidence  is  admitted  to  be  true, 
together  with  all  favorable  inferences. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  354r-35e;    Dec.  Dig.  |  156.*] 

8.  Masteb  and  Sebvant  ({  265*)— Actions- 
Evidence— Negligence. 

In  an  action  for  the  death  of  a  servant 
negligence  cannot  be  inferred  from  the  mere 
fact  that  the  servant  who  was  riding  on  a  cage 
which  was  being  lowered  into  a  mine  fell  off, 
and  was  killed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  881,  898;  Dec.  Dig.  ( 
265.*] 

9.  Master  and  Servant  m  286,  285*)— Ao- 
TiONS— Evidence— Jury  Question. 

In  an  action  against  a  master  for  the  death 
of  a  servant,  held,  under  the  evidence,  that  the 
questions  whether  the  master  was  guilty  of  neg- 
ligence, and  whether  such  negligence  was  the 
proximate  cause  of  the  Injury,  were  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  1026,  1016;  Dec.  Dig.  §1 
286,  285.*] 

10.  Masteb  and  Servant  (|  234*)— Injuries 
TO  Servant — Contributory  Negligence. 

The  mere  fact  that  an  injured  servant  had 
knowledge  of  danger  in  working  with  the  ap- 
pliances furnished  will  not  amount  to  contribu- 
tory negligence  unless  the  peril  was  so  obvious- 
ly dangerous  as  to  threaten  immediate  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  St  706-708;  Dec.  Dig.  t 
234.*] 

11.  Master  and  Servant  U  288*)— Injuries 
to    Servant— Evidence— Juby    Questions. 

In  an  action  against  a  master  for  the 
death  of  a  servant,  the  question  whether  the 
servant  was  guilty  of  contributory  negligence 
held,  under  the  evidence,  one  for  the  jury. 

[EJd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tS  1089-1132;  Dec  Dig.  t 
289.*] 

12.  Death  (t  79*)— Damages- Injury  to  Es- 
tate. 

In  an  action  by  an  administrator  for  the 
wrongful  lulling  of  his  intestate,  proof  that  the 
intestate  was  killed  by  reason  of  the  negligence 
of  the  defendant,  and  that  be  left  surviving 
him  no  wife  or  children,  will  entitle  the  admin- 
istrator to  recover  nominal  damages,  though 
substantial  damages  are  not  proven. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  t  97;  Dec.  Dig.  t  79.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
David  E.  Blair,  Judge. 
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Action  by  Harry  C.  Morgan,  as  adminis- 
trator of  the  estate  of  Joseph  C.  Morgan, 
deceased,  against  the  Oronogo  Circle  Mining 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Geo.  R.  Clay  and  R.  H.  Davis,  for  appel- 
lant. Ray  Bond,  A.  B.  Si>encer,  and  A.  I* 
Berger,  for  respondent 

NIXON,  P.  J.  This  was  an  action  to  re- 
cover damages  for  the  death  of  Joseph  C. 
Morgan,  who  lost  his  life  In  the  mine  of  the 
defendant  on  the  27th  day  of  October,  1909. 
The  petition  on  which  recovery  was  sought 
Is  as  follows  (formal  parts  omitted): 

"Plaintiff  for  cause  of  action  states  that 
he  is  the  duly  appointed,  qualified,  and  act- 
ing administrator  of  the  estate  of  Joseph  C. 
Morgan,  deceased,  having  been  appointed  by 
the  probate  court  of  Jasper  county,  Mo. 
Plaintiff  further  states  that  defendant  Is  and 
was  at  all  the  times  herein  mentioned  a  cor- 
poration, organized  and  existing  under  the 
laws  of  the  state  of  Missouri,  and  was  on 
the  27th  day  of  October,  and  has  been  for 
months  prior  thereto,  engaged  In  operating  a 
mine  near  Oronogo,  Mo.,  known  as  Oronogo 
Circle  mine  No.  5,  which  mine  consists  of  a 
shaft,  drifts,  and  the  machinery  and  appli- 
ances used  in  connection  therewith.  Plaintiff 
further  states  that  It  was  the  duty  of  de- 
fendant to  furnish  Its  employes  with  a  rea- 
sonably safe  place  In  which  to  work,  with 
reasonably  safe  tools  and  appliances,  and 
reasonably  safe  machinery  and  appliances 
with  which  to  lower  its  employes  into  said 
mine.  Plaintiff  further  states  that  defendant 
used  in  its  mine  work  animals,  which  were 
lowered  into  its  said  mine  through  a  shaft 
of  said  mine  by  means  of  an  open  top  cage, 
made  of  about  3  by  6  timbers  and  which  was 
about  6  by  S  by  6  feet,  and  attached  to  a 
wire  cable  attached  to  hoisting  machinery, 
which  cable  was  what  is  known  as  a  'dead 
cable' — that  is,  nontwistlng  cable;  that  on 
the  day  preceding  the  accident  herein  com- 
plained of  defendant  carelessly  and  negli- 
gently replaced  said  cable  with  what  Is 
known  as  a  live  cable — that  Is,  a  twisting 
cable — which  would  cause  said  cage,  and 
which  did  while  being  lowered  Into  the  mine, 
to  whirl  and  to  strike  the  walls  and  sides  of 
the  shaft  of  said  mine,  and  to  strike  a  col- 
umn pipe  in  said  shaft  running  from  the  top 
to  the  bottom  <^  the  shaft.  Plaintiff  further 
states  that  defendant  carelessly  and  negli- 
gently failed  to  take  the  twist  out  of  said 
cable,  as  it  was  Its  duty  so  to  do,  before 
attempting  to  use  said  cable  in  lowering  said 
cage  and  said  work  animals  and  deceased 
into  said  mine.  Plaintiff  further  states  that 
defendant  carelessly  and  negligently  failed 
and  omitted  to  equip  and  provide  guides  or 
rails  or  other  appliances  to  hold  said  cage  In 
position,  and  to  prevent  it  from  tilting,  whirl- 
ing, and  striking  the  walls  and  sides  of  said 


shaft  and  the  column  pipe  In  said  shaft 
while  descending  into  said  mine. 

"Plaintiff  further  states  that  the  deceased, 
Joseph  C.  Morgan,  was  on  the  27th  day  of 
October,  1909,  in  the  employ  of  defendant  at 
Its  said  mine;  that  It  was  a  part  of  the 
duties  of  deceased  to  stand  on  the  top  of  said 
cage  while  its  work  animals  were  being  low- 
ered into  said  mine,  and  to  aid  and  assist 
in  the  lowering  of  said  cage  and  animals  into 
said  mine.  Plaintiff  further  states  that  on 
the  27th  day  of  October  deceased,  while  in 
the  employ  of  defendant,  was  assisting  and 
aiding  In  the  lowering  of  said  cage  and  one 
of  defendant's  work  animals  into  said  mine, 
and  while  standing  on  the  top  of  said  cage, 
as  he  was  required  to  do,  without  any  fault, 
carelessness,  or  negligence  on  his  part,  said 
cage,  by  reason  of  the  'twist'  contained  in 
the  cable  attached  to  said  cage,  was  caused 
to  whirl  and  tilt  and  to  strike  the  sides  of 
the  walls  of  said  shaft,  and  to  strike  the  col- 
umn pipe  in  said  shaft,  which  tilting  and 
whirling  of  said  cage  and  the  striking  of 
said  cage  against  the  sides  and  walls  of  said 
shaft  and  said  column  pipe  threw  deceased 
from  said  cage  to  the  bottom  of  said  shaft, 
a  distance  of  160  feet,  killing  him  insUntly. 

"Plaintiff  further  states  that  if  defendant 
had,  before  attempting  to  lower  the  deceased 
into  its  said  mine  by  means  of  said  cage  and 
cable,  taken  the  twist  out  of  said  cable,  or 
if  defendant  had  equipped  and  provided 
guides,  rails,  or  other  proper  appliances  to 
guide  and  hold  said  cage  in  position,  said 
cage  would  not  have  struck  the  side  and 
walls  of  said  shaft  and  the  column  pipe  in 
said  shaft  and  said  accident  would  not  bare 
occurred.  Plaintiff  further  states  that  the 
death  of  deceased  was  caused  and  brought 
about  by  reason  of  the  carelessness  and  neg- 
ligence of  defendant  in  furnishing  and  sup- 
plying said  cage  with  said  cable  without 
first  having  the  twist  taken  out,  and,  fur- 
ther, by  reason  of  the  carelessness  and  negli- 
gence of  the  defendant  in  failing  to  furnish 
and  provide  proper  and  sufficient  guides  or 
rails  or  other  appliances  to  hold  said  cag&  in 
position,  and  to  prevent  it  from  tilting  and 
whirling  and  striking  the  sides  and  walls  of 
said  shaft  and  of  the  column  pipe  In  said 
shaft  while  being  lowered  Into  the  mine. 

"Plaintiff  further  states  that  defendant  bad 
knowledge,  or  could  have  had  knowledge  by 
the  exercise  of  ordinary  care  and  prudence, 
of  the  dangerous  condition  of  its  machinery 
and  appliances  aforesaid,  and  of  the  danger 
to  which  deceased  was  exposed  in  being  low- 
ered Into  said  mine  with  said  machinery  and 
appliances.  Plaintiff  further  states  that  de- 
ceased left  surviving  him  no  wife,  child,  or 
children,  natural  born  or  adopted;  that  at 
the  time  of  bis  death  he  was  21  years  of  age. 

"Plaintiff  further  states  that  by  reason  of 
the  premises  the  estate  of  Joseph  C.  Morgan, 
deceased,  has  suffered  damages  in  the  sum 
of  $7,500,  for  which  Judgment  ia  prayed." 
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Defendant  pleaded,  first,  a  general  denial; 
K'cond,  contributory  negligence  of  deceased, 
in  that  it  was  the  duty  of  deceased  to  stand  on 
top  of  tbe  cage  to  aid  and  assist  in  lowering 
the  cage  and  animals  Into  the  mine,  and  to 
prevent  the  cage  from  bumping,  and  that,  al- 
though deceased  knew  that  a  new  cable  bad 
been  put  on  the  night  before  which  would 
cause  more  bumping  than  tbe  old  one^  he 
negligently  and  carelessly  failed  to  prevent, 
but  permitted,  the  bumping,  and  that  he  was 
famUlar  with  the  work  and  the  danger  and 
tbe  liability  of  the  cage  to  bump,  and  that 
his  own  lack  of  attention  to  his  duties  and 
careless  conduct  permitted  tbe  bumping ;  and, 
third,  that  deceased's  Injnries  were  the  re- 
sult of  the  ordinary  risks  of  the  employment. 
Tbe  reply  was  a  general  denial.  The  case 
was  decided  in  the  court  below  upon  a  de- 
murrer to  plaintifTs  eridotce.  Defendant  In- 
troduced no  evidence.  Tbe  court  Instructed 
the  Jury  to  find  for  tbe  defendant,  which, 
together  with  the  overruling  of  plaintiff's 
motion  for  a  new  trial,  are  the  errors  as- 
signed. 

Deceased  had  been  in  defradant's  employ 
about  two  months.  Tbe  evidence  tended  to 
show  that  at  the  time  of  his  fatal  accident, 
and  for  some  time  prior  thereto,  his  duties  had 
been  to  ride  on  top  of  a  cage  by  which  work 
animals  were  lowered  through  a  shaft  into 
tbe  mine,  and  to  guide  said  cage  with  his 
hand  whilst  It  was  being  lowered  and  pre- 
vent it  from  bumping.  The  shaft  was  about 
230  feet  deep,  and  was  laced  or  cribbed  down 
about  130  feet.  The  cage  was  something  like 
6  feet  high,  3  feet  wide,  and  6  feet  long,  and 
was  constructed  of  2  by  6  inch  timbers. 
There  were  iron  straps  coming  up  from  each 
corner  of  the  cage,  with  ears,  and  there  was 
a  ring  in  the  centw  they  all  went  in,  and  this 
ring  hooked  onto  tbe  cable.  Deceased  stood 
on  top  of  this  cage  on  a  2  by  6  inch  plank, 
turned  edgewise.  The  shaft  was  5  by  Q^, 
feet  within  the  cribbing,  but  was  larger  be- 
low the  cribbing,  so  much  so  that  a  man 
standing  on  top  of  tbe  cage  as  it  was  descend- 
ing into  the  mine  could  not  reach  out  and 
touch  the  walls  of  tbe  shaft  with  his  hand. 
As  one  witness  expressed  It,  "the  shaft  was 
laced  up  so  it  was  just  one  size  down  to 
about  130  feet,  and  after  that  it  was  like 
letting  a  can  or  tub  down  In  the  center  of 
this  room.  There  was  nothing  there  to  touch 
it  on.  After  you  got  below  the  cribbing  or 
lacing,  you  could  touch  nothing,  only  there 
were  two  pump  columns,  and  I  think  a  steam 
line  on  the  north  side  of  the  shaft  which  you 
could  touch  part  of  the  way  down  this  shaft. 
These,  column  pipes  extended  from  the  top 
of  tbe  ground  down  to  within  14  or  15  feet 
of  the  bottom  of  tbe  shaft.  There  were  no 
gnides  or  rails  to  guide  the  cage  in  the  shaft 
after  it  passed  below  the  lacing  or  cribbing." 
The  evidence  showed  that  it  was  a  part  of 
tbe  duties  of  the  deceased  to  look  after  the 
mule,  to  take  it  down  in  the  morning  and 
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bring  it  up  at  night,  and  that  it  was  a  part 
of  bis  duties  to  ride  on  tbe  top  of  tbe  cage, 
the  object  being  to  properly  guide  the  cage 
while  going  down,  and  keep  it  from  wMrling 
and  bumping  on  the  sides  or  walls  of  the 
shaft,  and  the  same  duty  devolved  upon  de- 
ceased in  bringing  it  up  to  keep  it  from 
bumping  on  the  sides  or  walls  of  the  shaft 
so  the  mule  would  not  get  hurt,  and  this  had 
been  a  daily  occurrence  for  some  two  months. 
A  new  cable  had  been  put  on  tbe  cage  during 
the  afternoon  of  the  day  previous  to  tbe  ac- 
cident, between  2:30  and  4  o'clock.  It  was 
used  that  afternoon  and  the  next  morning 
before  deceased  rode  on  the  cage,  but  deceas- 
ed had  not  ridden  on  the  cage  on  that  after- 
noon after  tbe  new  cable  had  been  attached. 
On  the  next  morning,  being  the  day  on 
which  the  fatal  accident  happened,  Duncan, 
tbe  hoisterman,  and  Basil  Surface,  tbe  man 
who  rode  with  deceased  on  the  cage,  and 
deceased,  bad  a  conversation  about  the  new 
cable  and  its  tendency  to  twist  more  than 
the  old  one.  This  occurred  Just  before  the 
cage  was  lowered  into  the  shaft  Deceased 
understood  that  the  new  cable  had  been  at- 
tached, and  that  there  was  more  reason  to 
expect  bumping  and  whirling  with  the  new 
cable  than  with  tbe  old.  He  himself  asked 
the  hoisterman  to  lower  them  more  slowly, 
and  he  himself  warned  his  companion.  Sur- 
face, of  the  necessity  of  greater  care  and  tbe 
danger  of  the  cage  bumping  and  whirling  on 
account  of  said  cable.  Deceased  at  this  time 
said  to  Surface:  "We  ought  to  kinda  watch 
this  cage  now;  got  tbls  new  cable  on,  and  it  is 
liable  to  go  whirling.  It  is  liable  to  bump,  and 
we  have  got  to  be  pretty  careful."  He  said  to 
the  hoisterman :  "Lower  us  a  little  slower  be- 
cause you  have  got  a  new  cable  on."  And  wit- 
ness Surface  and  deceased  conversed  tog;ether 
about  being  more  careful  below  tbe  lacing  on 
account  of  the  whirling  of  the  cage.  Witness 
Surface  was  upon  the  cage  when  deceased  fell 
off.  He  testified  that  "the  cage  bumped  on  tbe 
Side  where  deceased  was  as  soon  as  it  got 
below  the  lacing,  and  began  going  around, 
and  that  it  struck  every  time  It  went  around 
and  kinda  gave  it  a  bump,  and  that  deceased 
fell  off  backwards,  and  it  went  to  whirling 
then."  It  was  a  "live"  cable,  and  the  "twist" 
was  going  out  of  It  It  could  not  go  down 
straight  and  the  "twist"  made  the  cage 
strike  the  pipe.  It  further  appears  from 
some  of  the  evidence  that  all  cables  twist 
somewhat  but  that  the  twisting  diminishes 
by  use ;  that  a  new  cable  had  more  tendency 
to  twist  than  an  old  one,  of  which  deceased 
had  knowledge,  and  tbe  duty  of  bis  employ- 
ment which  he  undertook  on  the  morning  of 
bis  fatal  accident  was  to  guide  the  cage  and 
prevent  tbe  twisting  and  bumping.  The 
shaft  was  not  equipped  with  gulders  or  rails 
to  hold  the  cage  in  position  in  its  passage 
through  the  shaft.  There  was  plenty  of 
room  in  the  shaft  for  a  cage  of  that  kind  to 
go  down  straight,  if  it  did  not  turn  around. 
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W.  H.  FrlcUeton,  who  stated  that  he  had 
been  In  the  business  o^  supplying  machinery 
and  wire  cables  for  ten  years,  testified  con- 
cerning the  cable,  In  part,  as  follows:  "Q. 
£Ixplaln  Just  how  this  crucible  steel  cable  or 
rotating  cable,  as  It  Is  sometimes  called.  Is 
made.  A.  Well,  the  wires  are  twisted  and 
make  a  flTe-elghths  crucible  steel  cable.  It 
is  composed  of  6  strands,  with  19  wires  to 
each  strand,  and  it  is  all  twisted  one  way, 
and  the  nonrotating  cable  is  made  two  cables 
one  over  the  other,  one  is  twisted  this  way 
(indicating)  and  the  other  is  twisted  this  way 
(Indicating),  so  that  in  hoisting  they  are 
bound  to  each  pull  against  the  other;  pre- 
vents it  from  twisting  around.  In  other 
words,  they  call  It  a  nonrotating  cable." 

John  Rutherford,  the  ground  foreman,  tes- 
tified that  the  old  cable  (the  one  taken  off 
the  day  preceding  the  accident)  was  a  dead 
cable,  and  that  "it  wouldn't  twist  Q.  Wliat 
effect  would  a  dead  cable  have  on  the  cage 
when  being  lowered  into  the  ground?  A. 
There  would  be  no  twisting  in  It,  and  It 
wouldn't  whirl."  The  evidence  shows  tliat 
the  "twist"  could  have  been  taken  out  of  the 
new  cable  by  liitclilng  a  horse  to  It  and  drag- 
ging It  around  over  the  ground,  and  by  let- 
ting it  hang  in  the  shaft  overnight  with  a 
heavy  weight  attached  to  it,  and  by  pulling 
heavy  loads  with  it  This  was  sometimes 
done,  but  the  "twist"  was  not  taken  out  of 
this  cable. 

Basil  Surface,  who  was  on  the  cage  with 
deceased  at  the  time  of  the  accident,  testifi- 
ed, in  part  as  follows:  "I  don't  know  exactly 
how  deep  the  shaft  is,  but  it  Is  cribbed  and 
laced  about  half  way  down.  •  •  •  I  saw 
Morgan  when  I  got  down  to  the  bottom.  He 
was  dead.  I  think  there  were  five  pipes  in 
this  shaft  They  were  in  the  north  part 
mostly.  Q.  After  you  got  below  the  lacing, 
could  you  reach  out  with  your  tiand  and 
touch  the  wall  of  the  shaft?  A.  Yea,  sir.  Q. 
How  far  did  you  have  to  reach?  A.  Some 
places  were  a  little  bigger  than  others.  Some 
places  couldn't  hardly  reach  it  •  •  •  Q. 
What  side  was  Morgan  on?  A.  On  the  north 
side,  and  facing  south.  Q.  You  say  these 
column  pipes  were  where?  A.  In  the  north 
end.  I  tlilnk  the  one  the  cage  bumped  on 
was  nearly  right  in  the  northwest  comer. 
These  pipes  were  from  two  Inch  up  to  eight 
inch.  Q.  Where  was  the  big  eight-inch  pipe? 
A.  In  the  northwest  corner.  •  •  •  Q. 
How  long  had  you  been  around  the  mouth  of 
this  mine  that  morning  before  you  and  Mor- 
gan started  down?  A.  25  minutes,  I  guess. 
Q.  Any  one  else  around  there?  A.  The  rest 
of  the  miners  were  all  there.  Q.  Had  some 
of  them  gone  down  in  the  cage  prior  to  the 
time  you  started  down?  A.  Yes,  sir.  Q.  How 
many  had  gone  down  in  the  cage?  A.  All 
down,  I  think,  but  two."  Cross-examination: 
"I  was  Morgan's  assistant,  and  it  was  my  du- 
ty to  ride  with  Morgan  on  top  of  the  cage  and 
to  take  the  mule  down  and  bring  it  out,  and 
tills  was  a   dally   occurrence.     Both  of  us 


would  stand  on  the  cage  aometlmes,  and 
sometimes  would  sit  down.  Q.  The  very  ob- 
ject and  purpose  of  yon  and  Morgan  riding 
on  that  cage  was  to  guide  it  when  going 
down  and  to  keep  it  from  bumping?  A.  Yes, 
sir.  Q.  Tliat  is,  to  keep  it  from  bumping  on 
the  sides  of  the  shaft?  A.  Yes,  sir.  Q.  That 
is  what  you  and  Morgan  were  looking  for, 
and  trying  to  avoid  when  you  rode  down  on 
the  cage,  wasn't  It?  A.  That  was  oar  dnty. 
Q.  Now,  below  the  lacing,  the  sliaft  was  a 
foot  bigger  on  all  sides,  wasn't  it?  A.  Yes; 
I  guess  it  was.  Q.  And  the  column  pipes 
were  on  the  side  or  comer  that  Morgan  was 
riding  on?  A.  Yes,  sir.  Q.  And,  when  the 
tub  whirled  and  bumped,  it  was  on  the  cor- 
ner that  Morgan  was  on?  A.  Yes,  sir.  Q. 
And  his  comer  of  the  cage  only  bumped  once  - 
when  it  threw  him  off?  A.  Yes,  sir.  Q.  It 
threw  him  off  the  first  time  it  bumped?  A. 
Yes,  sir."  He  also  testified  in  his  direct  ex- 
amination as  follows:  "Q.  After  the  cage  got 
below  the  lacing,  explain  what  it  did,  in  yoar 
own  way?  A.  The  cage  was  almost  as  big 
as  the  shaft  and,  while  it  was  in  this  lacing, 
it  couldn't  turn,  and  after  it  got  down  below 
there  was  room  enough  between  the  wall  and 
cage  to  let  it  give,  and  it  went  to  whirling.  Q. 
How  rapidly  did  it  whirl?  A.  Pretty  fast 
Q.  Give  the  Jury  some  idea  how  fast  it  whirl- 
ed? A.  I  do  not  know  exactly.  Q.  After  it 
commenced  to  whirl,  state  if  the  cage  struck 
anything?  A.  Yes,  sir.  Q.  What  did  It 
strike?  A.  I  think  it  struck  a  column  pipe. 
Q.  When  it  struck  the  column  pipe,  what  be- 
came of  Morgan?  A.  He  fell  off.  Q.  Where 
did  he  fall  to?  A.  Bottom  of  the  shaft"  On 
redirect  examination  he  testified,  in  part  as 
follows:  "Q.  Do  you  know  what  made  it 
bump?  A.  No;  it  Just  hit  ttiis  pipe  Q.  Do 
you  know  what  made  it  hit  the  pipe?  A.  No; 
the  cable  caused  it.  Q.  How?  A.  It  was  a 
live  cable,  and  the  twist  was  going  out  of  it 
and  it  couldn't  go  down  straight  The  Court: 
Which  bumping  do  you  mean  the  cable  caus- 
ed, the  first  or  last?  Witness:  It  caused  all 
of  them."  Further  on  cross-examination: 
"Q.  Then,  coming  back  again,  Mr.  Surface, 
the  object  of  you  and  Morgan  riding  on  the 
cage  was  to  keep  the  cage  from  bumping,  and 
you  were  there  looking  to  see  if  it  did  bump 
to  prevent  it  bumping;  that  is  right  Isn't  it? 
A.  Yes,  sir.  Q.  And,  no  matter  wiiat  kind  of 
a  cable  you  had  on  there,  that  was  what  yon 
were  looking  for?  A.  Yes,  sir.  Q.  That  Is 
what  you  had  looked  for  before,  and  that 
was  what  you  were  looking  for  that  day? 
A.  Yes,  sir.  Q.  You  and  Morgan  talked 
about  this  cage  being  liable  to  bump  before 
you  descended  that  day?  A.  We  did.  He 
said:  'We  ought  to  kinda  watch  this  cage 
now;  got  this  new  cable  on,  and  it  Is  liable 
to  go  whirling.'  Q.  Before  the  hoisterman 
started  to  let  you  down,  Morgan  said  to  you. 
'There  is  a  new  cable  on  here.  It  Is  liable  to 
bump,  and  we  have  got  to  be  pretty  careful." 
or  words  to  that  effect?  A.  Yes,  sir.  Q. 
Right  at  that  time  had  the  hoisterman  called 
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to  you  about  the  new  cable  before  yon  went 
down?     A.  Tee,  sir.     Q.  Do  you  remember 
Morgan  saying  to  the  holsterman,  'Lower  us 
a  little  slower  because  you  have  got  a  new 
cable  on'?    A.  Yes,  sir.    Q.  And  he  did  low- 
er you  to  some  extent  a  little  slower?     A. 
Yes,  sir;   a  little.    Q.  Then,  if  I  understand 
you  rightly,  Morgan  said  to  you  that  there  was 
danger  of  It  bumping  on  account  of  this  new 
cable?    A.  Yee,  sir.    Q.    And  be  more  apt  to 
bump  below  the  lacing,  that  was  wh^t  you 
^rere  looking  for,  wasn't  It?    A.  Yes,  sir.    Q. 
And  this  Is  what  you  discussed  before  you 
were  lowered;   what  Morgan  discussed?    A. 
We  looked  for  it  to  go  whirling  after  we  got 
down  there;  yes.    Q.  And  between  you  and 
Morgan  yon  talked  about  being  more  careful 
below  the  lacing  on  tliat  account?    A.  Yes, 
sir.     Q.  And  Morgan  was  especially  saying 
to  you  that  yon  would  have  to  be  more  care- 
ful ag  soon 'as  yon  left  the  lacing?    A.  Just 
before  we  went  down.    Q.  Do  you  know  the 
exact  words  that  Morgan  said  to  you  before 
starting    down?     A.  No;    not   exactly.     Q. 
Well,  you  remember  testifying  in  this  trial 
before  and  in  the  coroner's  inquest,  don't 
you?    A.  Yes,  sir.    Q.  Do  yon  remember  say- 
ing at  that  time  that,  before  you  went  down, 
Morgan  said  to  you,  'This  new  cable  Is  liable 
to  bump  and  cause  us  trouble.    We  wUl  have 
to  be  careful,'  is  that  what  be  said?    A.  Just 
about;    yes,  sir.     Q.  What  did  you  say  to 
Morgan  when  be  told  you  this?    Did  you  tell 
him  you  would  watch  your  end  of  it?    A. 
Yes,  sir.    Q.  Did  you  watch  your  end  of  it? 
A.  Yes,  sir.     Q.  And  you  didn't  bump?    A. 
Not  until  his  bumped  first     Q.  Who  was  it 
that  called  to  the  holsterman  to  lower  you 
slowly — didn't  you  say  it  was  Morgan  that 
called  to  the  holstermnn  to  lower  you  slower 
because  you  had  a  new  cable?    A.  Yes,  sir." 
Redirect  examination:   "Q.  I  understand  you 
to  say  the  holsterman  called  down  to  you 
tbey  had  on  a  new  cable  and  to  be  careful? 
A.  Yes,  sir.     Q.  What  did   Morgan  say,  if 
anything,  in  reply  to  that?    A.  He  said,  'Bet- 
ter let  us  down  a  little  slower.'    Q.  And  said 
to  you,  you  would  have  to  be  a  little  careful? 
A.  Yes,  sir.     Q.  That  was  when  you  were 
starting  down?    A.  Just  before  we  went  to 
tbe  shaft  to  get  on  the  cage.     Q.  You  had 
no  diflBculty  in  controlling  it  as  long  as  you 
were  inside  the  cribbing?     A.  Not  so  bad. 
Q.  After  you  got  below  the  lacing,  you  say  It 
began  to  revolve?     A.  As  soon  as  his  end 
bumped,  it   began   whirling.     Q.  Were  you 
bolding  onto  anything?     A.  Holding  to  tbe 
cable.     Q.  Could  you  reach  out  and  touch 
anything  yourself?   A.  I  could  touch  the  lac- 
ing.   Q.  After  you  got  below  tbe  lacing?    A. 
Some  places  I  could.  Q.  Do  you  know  wheth- 
er be  was  reaching  out  and  touching  auy- 
tblng  at  the  time  of  the  bump?    A.  He  was 
guiding  it  the  same  as  I  was.    Q.  Could  you 
see  what  he  was  holding  to?     A.  He  was 
folding  to  the  cable  and  touching  the  wall 
'W'ltb  bis  other  hand.     Q.  When  did  it  com- 
mence to  whirl  with  reference  to  the  time  it 


got  below  tbe  lacing?  A.  As  soon  as  it  got 
below  the  lacing,  it  bumped,  and  that  threw 
my  end  over  against  the  wall,  and  It  began  go- 
ing around.  •  •  •  Q.  The  cage  didn't 
bump,  did  it,  until  you  got  below  the  lacing  or 
cribbing?  A.  No,  sir.  Q.  And  that  was  after 
it  bad  been  whirling?  A.  It  bumped  before 
it  went  to  whirling.  Q.  Up  In  the  lacing? 
A.  No;  below  the  lacing.  Q.  When  did  it 
commence  to  whirl?  A.  After  it  bumped. 
Q.  That  was  after  it  got  below  the  lacing, 
wasn't  it?  A.  Yes,  sir.  Q.  Do  you  know 
what  made  it  bump?  A.  No;  it  Just  Mt  this 
pipe.  Q.  Do  you  know  wliat  made  It  hit  this 
pipe?  A.  No;  the  cable  caused  it  Q.  How? 
A.  It  was  a  live  cable,  and  the  twist  was  go- 
ing out  of  it,  and  it  couldn't  go  down  straight 
•  •  •  Mr.  Berger:  Q.  And  before  you 
went  down  the  thing  that  Morgan  discussed 
with  you  was  that  you  would  have  to  be 
more  careful  after  you  got  below  the  lacing, 
that  is  where  the  danger  would  be?  A.  He 
said  before  we  went  down  to  be  more  careful 
with  this  now  on  account  of  this  new  cable." 
The  plaintiff  testified  that  be  is  a  brother 
of  deceased  and  administrator  of  deceased's 
estate,  that  deceased  was  21  years  of  age, 
was  a  single  man,  and  had  no  children,  nat- 
ural bom  or  adopted.  There  was  also  evi- 
dence tending  to  show  that  tbe  change  of 
cables  was  made  as  a  precaution  for  the  safe- 
ty of  the  men,  it  having  been  reported  to  the 
:  superintendent  that  tlie  old  cable  was  be- 
I  coming  unsafe. 

I  It  thus  appears  from  the  evidence  in  this 
I  case  that  the  deceased  had  been  employed 
In  the  mine  shaft  of  the  defendant  for  some 
time  prior  to  the  fatal  accident  and  that 
one  of  bis  duties  had  been  to  ride  on  top 
of  the  mule  cage  In  which  work  animals 
I  were  lowered  into  the  mine;  that  he  knew 
!  that  tbe  cable  in  use  at  the  time  of  the 
accident  was  a  new  one,  and  that  there  was 
tbe  more  reason  to  expect  bumping  and 
whirling  from  this  cable  than  from  the  old 
one;  that  he  himself  asked  the  holsterman 
to  lower  tbem  a  little  slower  on  account  of 
I  the  new  cable,  and  warned  his  companion, 
I  Surface,  of  the  necessity  of  greater  care  on 
account  of  tbe  new  cable  causing  the  cage 
to  bump  and  whirl  as  it  descended  Into  tbe 
shaft  It  was  also  part  of  his  duty,  standing 
on  the  top  of  the  cage,  to  prevent  the  cage 
from  striking  against  the  sides  and  causing 
the  bumping.  Tbe  injury  causing  his  death 
actually  happened  by  reason  of  the  twisting 
of  tbe  cable,  causing  the  cage  to  strike  the 
sides  of  tbe  shaft  by  which  he  was  thrown 
from  his  position  to  the  bottom  of  the  shaft 
and  received  his  fatal  injuries.  In  this  case 
it  appears  that  whatever  defects  and  dan- 
gers there  were  from  the  use  of  tbe  cage 
and  from  the  twisting  of  the  cable  and  other 
appliances  that  were  used  were  patent  and 
obvious,  and  that  the  deceased  was  fully  ad- 
vised of  the  dangers  of  working  under  such 
defective  conditions  and  with  the  appliances 
furnished. 
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[1,  J]  In  many  Jurisdictions  It  Is  held  that 
the  employs  assumes  the  known  or  obvious 
dangers  Incident  to  the  employment,  though 
such  dangers  arise  from  the  master's  negli- 
gence, but  the  courts  of  Missouri  have  taken 
a  position  which  affords  greater  protection 
to  the  servant.  It  Is  the  duty  of  the  master 
to  furnish  to  the  servant  a  place  and  appli- 
ances reasonably  safe  under  the  circum- 
stances of  the  employment  to  do  the  work 
required  of  the  servant.  On  the  other  hand, 
It  is  the  duty  of  the  servant  to  exercise  or- 
dinary care  to  learn  the  dangers  which  are 
likely  to  beset  him  in  the  service.  He  must 
not  go  blindly  or  heedlessly  to  the  work 
when  there  is  danger.  He  assumes  the  risk 
of  injury  from  the  ordinary  dangers  of  the 
employment  and  from  such  dangers  as  are 
known  to  him  or  discoverable  by  the  exercise 
of  ordinary  care  on  his  part.  Roberts  v. 
Telephone  Co.,  166  Mo.,  loc.  cit  378,  379, 
66  S.  W.  155 ;  Thomas  t.  Railway  Co.,  109 
Mo.,  loc.  ctt.  199,  18  8.  W.  980;  Price  v. 
Railroad,  77  Mo.  508 ;  Steinbauser  r.  Spraul, 
127  Mo.,  loc.  dt.  562,  28  S.  W.  620,  30  S.  W. 
102,  27  L.  R.  A.  441;  Nugent  v.  KauBTman 
Milling  Co.,  131  Mo.,  loc.  cit  245,  33  S.  W. 
428;  Mathis  v.  ICansas  City  Stockyards  Co., 
185  Mo.  434,  84  S.  W.  66;  Coin  r.  Lounge 
Co.,  222  Mo.  488,  121  S.  W.  1,  25  L.  R.  A, 
(N.  S.)  1179;  Pulley  v.  Standard  Oil  Co., 
136  Mo.  App.  172,  116  S.  W.  430.  In  this 
state  the  servant  does  not  assume  the  risks 
of  accident  and  injury  due  to  the  master's 
failure  to  exercise  reasonable  care;  and,  if 
the  defendant  negligently  furnished  deceased 
with  an  unsafe  place  in  which  to  work,  and 
unsafe  appliances,  the  question  of  the  as- 
sumption of  risk  does  not  arise.  The  risks 
which  the  servant  assumes  are  those  which 
are  Incident  to  his  employment  when  the 
master  has  properly  discharged  his  duties 
toward  bis  servant,  but  not  the  risks  arising 
from  the  master's  negligence.  Therefore,  If 
the  master's  negligence  caused  the  injury  to 
the  servant,  the  doctrine  of  assumed  risk 
falls,  having  no  basis  on  which  to  stand. 
Strickland  v.  P.  W.  Woolworth  &  Co.,  143 
Mo.  App.  528,  127  S.  W.  628 ;  George  v.  RaU- 
road,  225  Mo.  364,  125  S.  W.  196;  Cole  v. 
St  Ix>als  T.  Co.,  183  Mo.,  loc.  cit  94,  81  S.  W. 
1138. 

[3]  The  question  therefore  arises  whether 
under  the  e\'idence  in  this  case  the  demurrer 
should  have  been  sustained  as  to  the  master's 
negligence  in  furnishing  a  twisting  cable  or 
In  failing  to  furnish  sufficient  guides  or  rails 
to  hold  the  cage  In  position  to  prevent  it 
from  striking  the  sides  of  the  shaft  or  the 
column  pipe.  The  definitions  of  negligence 
are  more  numerous  than  appear  under  any 
other  title  in  the  scope  of  the  law.  The  d^- 
Inltlon  given  by  an  eminent  authority.  Judge 
Cooley,  is:  "The  failure  to  observe  for  the 
protection  of  another  person  that  degree  of 
precaution  and  vigilance  which  the  circum- 
stances Justly  demand  whereby  such  other 
verson  suffers  injury." 


[4]  The  duty  of  the  master  Is  to  exercise 
reasonable  care,  having  regard  to  the  haeardn 
of  the  service,  in  furnishing  his  servant  with 
a  reasonably  safe  place  in  which,  and  rea- 
sonably safe  appliances  with  which,  to  work. 
This  duty  is  a  continuous  and  nondelegable 
one,  and  calls  upon  the  master  to  use  all 
reasonable  means  to  abate  dangers  which  he 
knows  exist  or  which  should  have  been 
known  by  on  ordinarily  prudent  man  in  his 
situation  in  the  exercise  of  reasonable  care. 
Only  ordinary  care  is  required  of  the  master ; 
but  what  constitutes  ordinary  care  is  a  ques- 
tion to  be  determined  by  the  circumstances 
of  each  particular  case,  the  standard  being 
such  care  as  under  the  circumstances  an 
ordinarily  prudent  man  would  exercise,  and 
requires  a  person  to  take  into  consideration 
the  natural  and  probable  consequences  of 
the  given  act,  not  those  that  are  remote  or 
speculative  or  merely  possible.  And  the  rule 
of  admeasurement  is,  the  greater  the  hazard, 
the  greater  the  care  required.  Woods  T. 
Railroad,  188  Mo.  229,  86  S.  W.  1082. 

[S]  In  considering  a  demurrer  to  evidence, 
care  must  be  taken  not  to  infringe  npon  the 
constitutional  right  of  trial  by  Jury;  and, 
when  the  undisputed  evidence  in  the  record 
is  susceptible  of  two  inferences,  one  consist- 
ent with  ordinary  care,  and  the  other  tend- 
ing to  show  negligence,  such  evidence,  leav- 
ing a  ground  for  difTerence  between  fair- 
minded  men  as  to  whether  or  not  negligoice 
existed  (that  is,  if  the  evidence  is  susceptible 
of  two  Inferences,  one  consistent  with  or- 
dinary care,  and  the  other  tending  to  show 
negligence),  the  question  is  one  of  fact  for 
the  jury. 

[6]  This  is  the  more  apparent  when  it  is 
considered  that  negligence  is  not  a  fact  sus- 
ceptible of  direct  proof,  but  is  an  inference 
deduclble  from  the  evidence,  and  its  exist- 
ence may  be  in  issue,  though  the  facts  on 
which  it  is  based  are  not  in  dispute. 

[7]  It  is  also  elementary  law  in  this  state 
that  a  demurrer  admits  every  fact  of  the 
plaintilTs  case  to  be  true  which  the  evidence 
tends  to  prove,  whether  the  evidence  be  di- 
rect or  indirect  as  well  as  all  reasonable 
deductions  that  are  to  be  drawn  thereftom; 
and,  before  a  court  can  take  a  case  from 
the  jury  and  consider  the  question  of  negli- 
gence as  a  question  of  law,  the  facts  must 
not  only  be  undisputed,  and  the  credibility 
of  witnesses  not  drawn  in  dispute,  but  no 
material  fact  must  be  left  in  doubt  and  the 
facts,  when  most  favorably  considered  for 
the  plaiutift,  must  be  fairly  susceptible  of 
but  one  inference.  Evans  t.  Railrond,  ITS 
Mo.  508,  77  S.  W.  515;  Eckhard  v.  St  Louis 
T.  Co.,  190  Mo.  593,  89  S.  W.  602 ;  William- 
son V.  St.  Ix)Uls  T.  Co.,  202  Mo.  345,  lOO  S. 
W.  1072;  McKeiizie  ▼.  United  Rys.  CO.,  216 
Mo.  1,  115  S.  W.  13. 

[S]  Neglisence  is  not  to  be  inferred  alone 
from  the  fact  that  deceased  fell  off  the  cage 
and  was  killed. 

[9]  There  was  evidence  in  the  record  tend- 
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Ing  to  show  that  this  cage  was  open  at  the 
top;  that  It  was  constructed  of  2  by  6  Inch 
planks,  and  was  some  C  ,feet  high,  3  feet 
wide,  and  6  feet  long;  that  this  cage  was 
attadtied  to  the  cable  by  straps  coming  up 
from  each  corner  fastened  to  a  ring  in  the 
center  onto  which  the  cable  was  hooked. 
The  evidence  further  tends  to  show  that  no 
place  was  provided  for  the  deceased  and  his 
companion  to  ride  on  the  cage  except  on  the 
top  of  It,  standing  on  a  board  2  by  6  Inches 
turned  edgewise;  that  the  cage  was  hung 
to  a  rotating  or  twisting  cable,  and  lowered 
into  the  shaft  by  a  holsterman  placed  some 
30  or  40  feet  above  the  mouth  of  the  -shaft 
The  shaft  was  some  230  feet  deep,  and  was 
laced  or  cribbed  down  about  130  feet.  With- 
in the  cribbing  the  space  in  which  the  cage 
moved  was  about  6  by  6^  feet  Below  the 
cribbing  the  space  was  somewhat  larger,  so 
that  it  was  difficult  for  the  persons  standing 
on  top  of  the  cage  to  tonch  the  sides  of  the 
walls.  It  was  the  duty  of  the  deceased  to 
stand  on  top  of  the  cage,  with  the  live  mule 
in  it,  on  a  2  by  6  inch  plank  turned  edge- 
wise, and  holding  the  cable  with  one  hand, 
to  keep  the  cage  from  buuiplug  against  the 
walls  as  it  went  up  or  down  the  shaft.  When 
the  cage  got  below  the  lacing,  It  was  difll- 
calt  to  keep  it  from  swinging  from  side  to 
side  or  prevent  it  from  whirling  when  the 
cable  twisted;  so  that  the  position  of  de- 
ceased when  below  the  cribbing  was  not 
only  rendered  insecure  by  the  bumping,  but 
the  whirling,  first  one  way  and  then  the 
other,  on  the  twisting  cable  was  calculated 
to  make  him  dizzy,  and  thus  less  able  to  pro- 
tect himself.  On  the  morning  of  the  acci- 
<Ient  as  we  have  said,  a  new  "twisting"  or 
"lire"  cable  had  been  put  In  place,  replacing 
the  old  one  which  was  "dead."  The  "twist" 
bad  not  been  taken  out  of  It  as  might  readily 
have  been  done,  and  the  evidence  shows  that 
Huch  a  cable  would  be  more  likdy  by  reason 
of  the  "twist"  to  make  the  cage  more  diffi- 
cult to  manage,  and  that  it  would  be  more 
likely  to  cause  the  cage  to  strike  against 
the  walls  of  the  shaft  than  would  a  nou- 
twisting  cable.  The  cage  could  not  revolve 
or  whirl  so  long  as  it  was  within  the  crib- 
bing owning  to  the  size  of  the  shaft  but, 
when  It  passed  out  of  the  cribbing,  the  shaft 
was  so  large  that  it  could  freely  revolve 
wlien  swung  to  a  twisting  cable,  and  was 
likely  to  strike  the  column  pipe  in  one  cor- 
ner of  the  shaft  or  the  sides  of  the  shaft 
When  deceased  made  his  last  descent  on  this 
cage,  there  was  no  trouble  whUe  the  cage 
was  within  the  cribbing,  but  the  evidence 
tends  to  show  that  as  soon  as  It  passed 
below  the  cribbing  the  "twist"  in  the  new 


cable  commenced  to  run  out,  causing  the 
cage  to  start  to  whirl,  and  it  struck  the' col- 
umn pipe,  causing  deceased  to  be  thrown 
from  the  top  of  the  cage  where  he  was  stand- 
ing to  the  bottom  of  the  shaft  Under  the 
facts  and  circumstances  surrounding  the  ac- 
cident, whether  the  master  was  guilty  of  the 
negligence  charged  in  the  petition,  and 
whether  the  same  was  the  proximate  cause 
of  the  death  of  the  deceased,  and  whether 
the  master  discharged  his  legal  duty  and  used 
reasonable  means  to  obviate  the  dangers 
which  it  knew  or  should  have  known  sur- 
rounded the  deceased,  we  think  were  ques- 
tions that  should  have  been  submitted  to  the 
Jury. 

[10,11]  If  the  Jury  should  find  that  the 
master  was  guUty  of  negligence,  the  question 
would  then  arise  at  the  trial  as  to  the  re- 
spondent's defense  of  contributory  negligence. 
Mere  knowledge  on  the  part  of  deceased  that 
there  was  danger  In  working  with  the  ap- 
plfances  or  InstmmentalltieB  furnished  by  bis 
employer  would  not  defeat  the  present  ac- 
tion, unless  the  peril  was  so  obviously  or 
glaringly  dangerous  as  to  threaten  immediate 
Injury,  or  unless  it  was  unreasonable  for 
him  to  suppose  that  he  could  safely  use 
them,  and  by  the  exercise  of  reasonable  care 
safely  work  in  the  place  provided  by  his 
master  in  the  performance  of  the  work  re- 
quired of  him.  Huhn  v.  Railway  Co.,  02  Mo. 
440,  4  S.  W.  937 ;  Boeder  v.  Railway  Co.,  100 
Mo.  673,  13  S.  W.  714,  18  Am.  St  Rep.  724 : 
Hamilton  v.  Rich  Hill  Mln.  Co..  108  Mo. 
364,  18  S.  W.  977;  Dakan  v.  G.  W.  Chase 
&  Son  Merc.  Co.,  197  Mo.  238,  94  S.  W.  944 ; 
Weston  V.  Lackawanna  Mln.  Co.,  105  Mo. 
App.  702,  78  S.  W.  1044.  Under  the  evidence 
this  question  was  one  that  should  have  been 
submitted  to  the  Jury. 

[12]  The  respondent  contends  that  there 
was  no  proof  whatever  of  substantial  dam- 
ages, and  that,  therefore,  the  demurrer  was 
properly  sustained.  The  evidence  on  this 
question  shows  that  the  deceased  left  no 
wife,  child,  or  children  surviving  him,  but 
that  the  plaintiff  was  his  brother,  and  that 
at  the  time  of  deceased's  death  he  was  un- 
married, and  was  over  21  years  of  age.  After 
plaintiff  had  shown  that  deceased  was  killed 
by  reason  of  the  breach  of  the  duty  that 
defendant  owed  him,  in  the  absence  of  evi- 
dence showing  the  probable  amount  deceased 
would  hare  accumulated  during  his  expect- 
ancy in  life,  the  plaintiff  was  at  least  en- 
titled to  a  Judgment  for  nominal  damages. 

It  follows  from  what  has  been  said  that 
the  Judgment  herein  must  be  reversed  and 
the  cause  remanded  for  a  new  trial,  and  it 
is  BO  ordered.    All  concur. 
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STBAEFFER  r.  RODMAN  et  al. 

(Court  of  Appeals  of  Kentucky.     Dec.  15, 

1911.) 

1.  .\PPEAL    AND    Ebrob    (J    878*)— Rbview— 
Cross-Appeal— Necessity. 

Where  plaintiff  obtained  judgment  against 
only  one  of  several  defendants,  it  was  not  nec- 
essary to  review,  on  plaintiff's  appeal,  the 
judgment,  so  far  as  it  affected  the  defeated 
defendant,  in  tiM  absence  of  a  cross-appeal  by 
him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  S{  3573-3580;  Dec.  Dig.  § 
878.*] 

2.  Tbustb  (J  84*)— Establishment  and  En- 

FOBCBHBNT— RiOETS  AS  TO   TBIBD   PERSONS. 

Where  plaintiff  gave  another  a  power  of 
attorney  to  collect  notes  and  purchase  real  es- 
tate, and  In  pursuance  thereto  such  attorney 
collected  the  notes  and  bought  the  real  estate, 
but  took  the  title  thereto  in  his  own  name,  a 
trust  is  created  as  between  such  persons,  but 
not  as  to  a  third  person,  who  acquired  a  right 
to  a  lien  upon  the  property  for  a  valuable  con- 
sideration, without  knowledge  of  the  existence 
of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Dee. 
Dig.  {  84.*] 

8.  TxuSTS  ({  206*)— EitFOBOEUXNT— Rights   as 

TO  Thibd  Pbbsonb— Estoppel. 

Where  plaintiff,  on  leaving  the  country, 
gave  to  another  the  power  to  collect  notes  and 
invest  the  proceeds  in  real  estate,  upon  an  un- 
derstanding that  it  would  be  conveyed  to  her, 
and  such  agent  purchased  the  real  estate,  but 
took  the  title  in  his  own  name,  under  the  eq- 
uitable doctrine  that,  "as  between  two  inno- 
cent persons,  he  must  suffer  who,  by  his  act 
or  laches,  has  made  a  loss  possible,  persons 
who  loaned  such  agent  money  and  took  a  mort- 
gage on  the  proi>erty  in  ignorance  of  his  fraud 
are  entitled  to  a  prior  Hen. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Dec. 
Dig.  {  206.*] 

4.  Lis  Pendens  (i  8*)— TmB  of  Cokuenok- 

ICBNT. 

Though  only  part  of  the  money  to  be  fur- 
nished under  a  mortgage,  given  to  secure  a  loan, 
had  been  advanced  at  the  time  of  the  bring- 
ing of  a  suit  to  charge  the  mortgagor  as  a 
trustee  for  plaintiff,  where  the  mortgagees  did 
not  know  of  the  action  until  the  filing  of  an 
amended  complaint  and  service  on  them  as  de- 
fendants, at  which  time  they  had  paid  the 
last  sum  due,  they  are  not  chargeable  under 
the  doctrine  of  lis  pendens,  and  the  mortgage  is 
a  valid  lien. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Dec.  Dig.  i  8*] 

6.  Mortgages    (J    16*)  —  Validity  —  Fdtcbb 

Advancements. 

A  mortgage  is  not  invalid,  because  It  is 
given  to  secure  a  future  advancement. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §S  18,  19;    Dec.  Dig.  {  16.*] 

6.  Mobtoaoes    ({   59*)— Validity— Necessity 
OF  Acknowledoment. 

Though  a  mortgage,  given  by  a  person 
holding  the  legal  title  of  land  to  secure  ad- 
vancements, was  not  acknowledged  by  the  mort- 
gagor, so  as  to  make  it  a  recordable  instru- 
ment, such  acknowledgment  is  not  necessary 
to  its  validity  as  between  the  parties;  and 
where  no  complaint  Is  made  by  the  mortgagor's 
wife  the  failure  to  acknowledge  does  not  in- 
validate it  as  against  a  latent,  outstanding, 
equitable  lien,  of  which  the  mortgagees  bad  no 
notice  at  the  time  of  taking  the  mortgage,  or 


before  furnishing  the  mortgacor  the  money  it 
was  gjven  to  secure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ${  155-159;    Dec.  Dig.  {  59.*] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Brancb,  First  Division. 

Action  by  Frederlca  Straetfer  against  H. 
D.  Rodman  and  others.  From  a  judgment, 
plaintifT  appeals.    Affirmed. 

Kinney  &  Thomas,  for  appellant  McDer- 
mott  &  Ray,  for  appellees. 

SETTLE,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Jefferson  circuit  court,  chan- 
cery branch,  first  division.  The  action  In 
which  the  judgment  was  rendered  was 
brougth  by  the  appellant,  Frederlca  Straef- 
fer,  against  the  appellees,  William  S.  Waller 
and  Home  Savings  Fund  Company,  and  grew 
out  of  the  following  facts:  In  1899,  the  ap- 
pellant, who  had  been  a  missionary  in  for- 
eign countries  for  many  years,  being  about 
to  start  for  Korea,  executed  to  the  appellee 
Waller  a  written  power  of  attorney,  by 
which  he  was  authorized  to  collect  for  her 
two  notes  of  |1,400  and  $1,000  respectively, 
and  invest  the  proceeds  in  real  estate  in  her 
name  and  for  her  benefit  The  notes  were 
delivered  to  Waller  for  the  purpose  men- 
tioned. On  June  23,  1900,  he  collected  the 
note  of  $1,400,  and  on  the  same  day  purchas- 
ed, at  the  price  of  $3,255,  a  house  and  lot 
on  Oak  street,  between  Fourth  and  FIftb 
streets,  in  the  city  of  Louisville,  the  title 
to  which  he  caused  to  be  conveyed  to  him- 
self. Nearly  all  the  $1,400  thns  collected 
was  used  by  him  in  making  a  cash  payment 
on  the  house  and  lot  At  the  same  time,  he 
borrowed  of  the  Home  Savings  Fund  Com- 
pany $2,000,  and  gave  it  a  mortgage  on  the 
house  and  lot  to  secure  its  payment  There- 
after he  collected  the  note  of  $1,000,  and  its 
proceeds,  together  with  what  was  left  of  the 
$1,400  note,  was  used  by  him  paying  the  bal- 
ance of  purchase  money  due  on  the  house 
and  lot,  in  making  additions  to  the  house, 
and  otherwise  improving  the  property.  On 
July  1,  1909,  Waller  executed  to  the  appel- 
lees H.  D.  and  C.  D.  Rodman  a  mortgage  on 
the  property  to  secure  the  payment  of  certain 
notes,  aggregating  $900,  for  money  to  be  tar- 
nished by  them. 

In  1908  and  1909,  appellant  made  aeTeral 
attempts  to  obtain  a  settlement  with  Waller, 
and  to  procure  from  htm  a  deed  to  the  Louis- 
ville real  estate  In  which  he  had  invested 
the  money  he  collected  for  her,  but  without 
success.  So  she  sued  for  an  accounting  at 
his  hands,  and  asserted  a  lien  upon  the  house 
and  lot  in  lioulsvllle;  it  being  averred  In  the 
petition  that  ft  was  purchased  by  Waller  for 
her  and  with  her  money,  and  that  he,  with- 
out her  knowledge  or  consent,  and  with  the 
intent  to  defraud  her,  caused  the  title  to  be 
conveyed  to  himself.     It  was  further  aver- 


*For  other  cases  see  same  topic  and  section  NIJMBBR  In  Deo.  Dig.  *  Am.  Dig.  Kay  No.  Series  *  Rep'r  Indaxsa 
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red  In  the  petition  that  the  act  of  Waller 
in  thus  taking  to  himself  the  title  to  the 
property  created  a  trust  In  her  behalf,  en- 
titling her  to  the  property,  or  a  lien  there- 
on, to  secare  the  payment  of  heir  mon^  in- 
vested therein,  the  enforcement  of  which 
Uen  was  prayed,  as  well  as  a  personal  judg- 
ment In  her  b^alf  against  Waller  for  the 
amount  thereof. 

Waller's  answer  denied  the  alleged  trust 
and  consequent  lien  asserted  by  appellant, 
bnt  failed  to  specifically  deny  his  indebted- 
ness to  her  in  the  amount  claimed  In  her  peti- 
tion. The  answer  contains  the  averment, 
however,  that  In  investing  appellant's  money 
In  the  real  estate  in  question  and  taking  the 
title  to  himself,  he  acted  In  pursuance  of  au- 
thority conferred  by  the  power  of  attorney 
she  gave  him,  and  by  her  express  direction. 

Appellees  H.  D.  and  G.  D.  Rodman,  who 
were  made  defendants  by  an  amended  peti- 
tion, by  their  separate  answer,  which  was 
made  a  counterclaim  and  cross-petition 
against  appellant.  Waller,  and  the  Home 
Savings  Fund  Company,  traversed  the  aver- 
ments of  the  petition,  alleged  the  execution, 
maturity,  and  nonpayment  of  the  notes  held 
by  them  against  Waller,  the  execution  of  the 
mortgage  given  by  the  latter  upon  the  prop- 
erty in  question  to  secure  their  payment,  and 
their  Ignorance  at  the  time  of  the  execution 
of  the  not»  and  mortgage,  or  before  the 
service  upon  them  of  summons  In  the  action, 
of  Waller's  indebtedness  to  appellant,  and 
the  existence  of  the  alleged  trust  asserted 
by  her. 

All  aflSnuatlve  matter  of  the  answer  of 
Waller  and  the  answer,  counterclaim  and 
cross-petltloh  of  the  appellees  H.  D.  and  C. 
D.  Rodman  was  controverted  by  reply. 

The  circuit  court  gave  appellant  judgment 
against  Waller  for  the  amount  claimed  by 
her,  declared  the  trust  asserted,  and  allowed 
her  a  lien  on  the  real  estate  for  the  amount 
of  her  debt,  but  adjudged  it  Inferior  to  the 
Hens  of  the  Home  Savings  Fund  Company 
and  H.  D.  and  C.  D.  Rodman;  that  of  the 
former  being  declared  the  first,  and  that  of 
the  latter  a  second,  lien  on  the  property. 
The  property,  as  shown  by  the  commission- 
er's report,  sold  for  an  amount  sufficient  to 
pay  the  lien  debts  of  the  Home  Savings  Fund 
Company  and  the  Rodmans,  but  left  nothing 
to  be  applied  on  appellant's  debt. 

[1]  As  appellant  admits  the  superiority  of 
the  Home  Savings  Fund  Company's  Uen,  con- 
sideration of  that  branch  of  the  case  will  be 
unnecessary.  Nor  will  It  be  necessary  for 
tis  to  review  the  judgment,  in  so  far  as  It 
affects  appellant  and  the  appellee  Waller,  as 
be  has  not  prosecuted  a  cross-appeal. 

[2]  In  determining  the  Issue,  however,  be- 
tween appellant  and  the  Rodmans,  it  is  prop- 
er to  say  that  the  superiority  of  the  Uen  of 
tbe  latter  to  that  of  appellant  was  not  ad- 
judged by  the  circuit  court,  on  the  ground 
that  the  trust  upon  which  her  lien  is  based 
'was  not  established  by  tbe  evidence.    On  the 


contrary.  It  was  expressly  decided  that  the 
trust  was  established,  as  Waller  used  oer 
money  in  paying  for  the  real  estate,  and 
wlthont  her  consent  took  the  deed  to  himself. 
In  other  words,  the  trust  resulted,  not  from 
the  investing  of  appellant's  money  by  Waller 
in  the  real  estate,  for  the  evidence  showed 
that  Its  investment  In  real  estate  by  him  was 
expected,  indeed,  authorized  by  her,  but  be- 
cause of  his  taking  the  title  to  himself,  with- 
out her  knowledge  or  consent.  Section  2353, 
Kentucky  Statutes  (Russell's  St  !  2050); 
Harlan  v.  Bilke,  100  Ky.  642,  38  S.  W.  1091, 
18  Ky.  Law  Rep.  1096;  Stone  v.  Burge,  74 
S.  W.  250,  24  Ky.  Law  R^.  2424.  This 
state  of  case  constituted  a  trust  as  between 
appellant  &tA  appellee  Waller,  but  not  as  to 
a  tMrd  person,  who  acquired  a  right  to  or 
Hen  upon  the  property  for  a  valuable  con- 
sideration, without  knowledge  of  the  trust. 

The  lien  of  H.  D.  and  C.  D.  Rodman  was 
adjudged  superior  to  that  of  appellant,  on 
the  ground  that  In  accepting  the  mortgage 
executed  to  them  by  Waller  their  attitude 
with  respect  to  the  transaction  and  the  mort- 
gaged property  was  that  of  an  Innocent  pur- 
chaser for  value,  without  notice  of  the  trust 
created  by  the  act  of  Waller  In  fraudulently 
taking  to  himself  the  deed  to  the  property. 
Chapman  v.  Headley,  4  S.  W.  189,  8  Ky.  Law 
Rep.  957;  Sparks  v.  Bell,  91  Ky.  502,  16  S. 
W.  272,  13  Ky.  Law  Rep.  63,  34  Am.  St  Rep. 
236;  Bailey  v.  Dyer,  65  S.  W.  695,  23  Ky. 
Law  Rep.  1686;  Nelson's  Heirs  v.  Boyce,  7 
J.  J.  Marsh.  401,  23  Am.  Dec.  411;  27  Gyc. 
1183. 

The  evidence  shows  beyond  doabt  that 
when  Waller  executed  to  H.  D.  and  C.  D. 
Rodman  the  notes  and  mortgage  in  question 
they  were  utterly  ignorant  of  any  trust  in 
favor  of  appellant  The  title  to  the  property 
upon  which  they  took  the  mortgage  then 
stood  upon  tbe  records  of  the  county  clerk's 
office  In  WaUer's  name,  and  had  so  stood 
continuously  for  nine  years.  It  does  not  ap- 
pear that  the  mortgagees  then  knew  there 
was  such  a  person  as  appellant  in  existence; 
and  there  was  nothing  in  the  deed  under 
which  Waller  claimed  to  own  the  property,  or 
otherwise  appearing  upon  the  county  records, 
to  indicate  that  his  title  was  other  than  ab- 
solute, except  the  Incumbrance  created  by 
the  mortgage  executed  by  Waller  nine  years 
previously  to  the  Home  Savings  SHind  Com- 
pany. 

[t]  In  making  Waller  an  agent  to  collect 
her  money  and  Invest  It  In  real  estate,  ap- 
pellant trusted  him,  and,  though  the  invest- 
ment was  to  be  made,  as  we  must  believe 
from  the  evidence,  upon  the  condition  that 
the  real  estate  purchased  be  conveyed  her, 
if,  instead  of  having  this  done,  be  caused  It 
to  be  conveyed  to  himself,  and  thereafter 
mortgaged  it  to  appellees  H.  D.  and  C.  D. 
Rodman,  to  secure  a  loan  made  him,  and 
they  were  at  the  time  Ignorant  of  the  fraud 
by  which  he  had  secured  to  himself  the  title 
to  the  property,  appellant  and  not  they  must 
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lose.  It  !s  an  ancient  and  sound  rule  of 
equity  Jurisprudence  that,  "As  between  two 
innocent  persons,  he  must  suffer  who,  by 
his  acts  or  laches,  has  made  a  loss  possible." 

It  Is  insisted  for  appellant  that  as  the 
mortgage  to  the  Rodmans  was  giren  to  se- 
cure future  advancements  that  fact  rendered 
it  Invalid.  The  mortgage  seems  to  have 
been  executed  under  the  following  circum- 
stances: Waller  was,  on  May  7,  1909,  em- 
ployed by  the  Rodmans  as  a  solicitor  of  life 
insurance;  they  l>elng  the  agents  for  the 
state  of  Kentucky  for  the  Northwestern  Life 
Insurance  Company.  By  the  terms  of  the 
contract.  Waller  was  to  receive  a  commission 
on  the  business  he  seaured,  but,  as  ready 
money  would  be  required  by  him  to  pay 
traveling  and  other  expenses  In  prosecuting 
the  business  t)efore  and  while  earning  bis 
commissions,  the  Rodmans  agreed  to  lend 
him  $900  for  that  purpose,  to  be  furnished 
from  time  to  time  as  requested.  So,  on  May 
7,  1909,  and  before  receiving  the  money, 
Waller  executed  to  the  Rodmans  his  several 
notes,  aggregating  $900,  payable  on  different 
dates,  and  to  secure  their  payment  he  and 
his  wife  then  executed  the  mortgage  on  the 
house  and  lot  In  controversy. 

[4]  It  was  shown  by  the  evidence,  without 
contradiction,  that  the  money  for  which  the 
notes  and  mortgage  were  given  was  furnish- 
ed Waller  from  time  to  time  by  the  Rodmans 
as  agreed  between  them;  and  It  was  not  al- 
leged by  appellant,  nor  did  she  attempt  to 
prove,  that  the  mortgage  was  a  preference,  or 
that  there  was  any  fraud  in  the  transaction 
out  of  which  It  arose.  While  It  Is  true  that 
only  a  part  of  the  money  to  be  thus  furnished 
Waller  had  been  received  by  him  when  appel- 
lant's action  was  Instituted,  It  appears  from 
the  evidence,  and  Is  not  disputed,  that  the 
whole  of  the  $900  was  received  by  blm  before 
the  Rodmans  were  made  parties  to  the  ac- 
tion, which  was  done  by  an  amended  peti- 
tion, filed  five  months  after  the  filing  of  the 
orl^al  petition  therein.  It  also  appears 
from  the  testimony  of  the  Rodmans,  and  Is 
not  contradicted,  that  they  did  not  learn  of 
the  appellant's  action  until  they  were  served 
with  a  summons  on  the  amended  petition. 
So  It  must  be  taken  as  true  that  at  the  time 
they  furnished  Waller  the  last  of  the  money 
for  which  the  notes  and  mortgage  were  given 
the  Rodmans  were  not  informed  of  the  pen- 
dency of  the  action.  It  follows,  therefore, 
that  the  doctrine  of  lis  pendens  does  not  ap- 
ply to  them.    Cllft  v.  Williams,  105  Ky.  559, 


49  S.  W.  328,  51  S.  W.  821,  20  Ky.  Law  Rep. 
1261,  21  Ky.  Law  Rep.  551;  City  Middles- 
boro  V.  Coal  &  Iron  Bank,  110  8.  W.  355,  3:{ 
Ky.  Law  Rep.  469;  Baldwin  v.  Crow,  86  Ky. 
679,  7  S.  W.  146,  9  Ky.  Law  Rep.  836. 

[5]  Appellant's  contention  that  a  mortgage 
to  secure  future  advancements  Is  invalid 
cannot  be  sustained.  On  the  contrary,  It 
has  frequently  t>een  held  that  a  mortgage, 
given  In  good  faith  for  a  specific  sum,  as 
security  for  future  advancements,  is  valid 
to  the  extent  of  the  amount  specified,  as 
against  the  mortgagor's  general  creditors. 
Morton  v.  Jones,  136  Ky.  797,  125  8.  W.  247; 
Louisville  Banking  Co.  t.  Leonard,  90  Ky. 
106,  13  S.  W.  521,  11  Ky.  Law  Rep.  917:  Jar- 
boe  V.  Shiveley,  109  Ky.  402.  59  S.  W.  828,  22 
Ky.  Law  Rep.  968,  96  Am.  St.  Rep.  384. 

[6]  It  Is  insisted  for  appellant  that  the 
mortgage  was  not  a  recordable  Instrument, 
and  was,  therefore.  Ineffectual  to  carry  a 
lien  to  the  Rodmans.  The  mortgage  was 
sworn  to  and  not  acknowledged  by  the  mort- 
gagor, as  required  by  the  statute;  therefore 
the  fact  that  It  was  recorded  by  the  county 
clerk  did  not  give  It  force,  but  It  was  never- 
theless good  as  between  Waller  and  the  Rod- 
mans, and  Mrs.  Waller  is  making  no  com- 
plaint of  It.  Manifestly,  appellant  cannot 
take  advantage  of  Its  being  an  unrecordable 
instrument,  as  she  is  not  a  subsequent  pur- 
chaser for  value  of  the  mortgaged  property, 
without  notice  of  the  mortgage.  As  against 
Waller,  the  Rodmans  took  at  least  an  equi- 
table title  or  Interest  In  the  property  mort- 
gaged, which  Waller,  being  the  owner  of  the 
legal  title,  bad  the  right  to  convey;  and 
for  that  reason  the  lien  thus  acquired  by  the 
Rodmans  is  superior  to  the  equity  asserted 
by  appellant.  Proper  acknowledgment  of  the 
mortgage  was  necessary  to  make  It  a  re- 
cordable instrument,  but  not  necessary  to 
its  validity  as  against  a  latent,  outstanding, 
equitable  lien,  of  which  the  mortgagees  had 
no  notice  at  the  time  of  taking  the  mort- 
gage, or  before  furnishing  the  mortgagor 
the  money  It  was  given  to  secure.  Baldwin 
V.  Crow,  86  Ky.  679,  7  S.  W.  146,  9  Ky. 
Law  Rep.  836;  Cllft  Vi  Williams,  105  Ky. 
559,  49  8.  W.  328,  61  S.  W.  821,  20  Ky.  Law 
Rep.  1261,  21  Ky.  Law  Hep.  551;  Burton  v. 
Farmers'  Bank,  130  Ky.  389,  113  S.  W.  445, 
114  S.  W.  288;  Sebree  v.  Thompson,  104  S. 
W.  781,  31  Ky.  Law  Rep.  1146. 

The  Judgment  of  the  circuit  court  being 
in  accord  with  the  view  of  the  case  we  have 
expressed,  it  is  hereby  affirmed. 
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TAYIiOE  T.  CARR. 

ADAMS  V.  McDonald. 

(Supreme  Court  of  Tennessee.     Nor.  11,  1911.) 

1.  Municipal  Cobposations  (§  84*)— Cottk- 
ciL— Membebbhip— Detebmiration. 

Under  the  charter  of  the  cUy  of  Jal  Fol- 
lette  (Acts  1897,  c.  161).  which  provides  by 
section  8  that  the  city  council  shall  be  th« 
sole  judge  of  the  qualification  and  election  of 
its  own  members,  the  council  has  no  primaiy 
right  to  determine  a  contested  election  of  a 
member  of  the  coancil,  where  it  has  not  e»- 
tablished  any  rules  or  method  for  conducting 
a  contest,  under  section  13,  providing  that  a 
contest  over  the  election  of  any  .uty  oflScer 
shall  be  heard  and  determined  by  the  city  coan- 
cil under  such  rules  as  it  shall  have  previous- 
ly established  for  such  hearing. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  Sf  189-191;  Dec 
Dig.  {  84.*] 

2.  Certiobabi  ({  23*)— Acts  and  Pbocbbd- 
iXGs  OF  Municipalities — Contested  Elec- 
tions TO  Common  Council. 

The  circuit  court  has  supervisory  juris- 
diction by  certiorari  over  the  proceedings  of  a 
city  council  in  a  contest  over  the  election  of  a 
member. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Ceut.  Dig.  {  36;    Dec.  Dig.  |  23.*] 

3.  MUNICIPAI,  COBPOBATIONB  (|  84*)  —  CON- 
TESTS —  Jdbisdiction  —  Statotobt     Pbovi- 

8I0NS. 

Where  a  city  council  has  not  established 
any  rules  or  methods  of  conductin)^  a  contest- 
ed election  of  a  member,  as  required  by  its 
charter,  the  circuit  court  has  jurisdiction,  un- 
der the  general  jurisdiction  conferred  by  Shan- 
non's Code,  I  6UG3. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Sf  189-191:  Dec. 
Dig.  i  84.»] 

4.  Municipal  Cobpobations  (J  81*)— Onr- 
OEBS— Couwcii/— Mayob  — Matob  as  Mbm- 
BEB  OF  Body. 

Under  the  charter  of  the  dity  of  La  Fol- 
lette  (Acts  1897.  c.  161),  as  amended  by  Acts 
1901,  c.  460,  the  city  council  is  composed  only 
of  the  aldermen,  and  the  mayor  is  not  a  mem- 
ber thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  81.*] 

5.  Municipal  Cobpobations  ({  84*)— Euco- 
TioN    Contests  —  Jubisdiction— "judicial 

TBI  BUN  AL." 

The  charter  of  the  city  of  La  Follette 
(Acts  1897,  c.  161).  provides  by  section  13, 
that  a  contest  over  the  election  of  any  city  of- 
ficer shall  be  heard  and  determined  by  the  coun- 
cil, under  such  rules  as  it  should  have  previous- 
ly established  for  such  hearing.  Shannon's  Code, 
i  C0(i3.  provides  that  circuit  courts  are  courts 
of  general  jurisdiction  in  all  cases  where  the 
jurisdiction  )s  not  conferred  upon  another  tri- 
bunal. Held,  that  tbe  city  council  was  not 
a  "judicial  tribunal,"  within  the  sense  and 
meaning  of  section  6063,  so  that  the  circuit 
court  had  original  jurisdiction  of  a  contested 
mayoralty  election  in  such  city. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  84.* 

For  other  definitions,  see  Words  and  Phras- 
es,  vol.  4,  p.  3871.] 

«.    Klections  (§  285*)— ELECnoN  Contestb— 

PX.EADINO. 

A  petition  in  a  contested  mayoralty  elec- 
tion,   which  aslcs  that  the  election  be  declared 


void  and  the  peUtioner  be  declared  as  holding 
over,  and  also  that  petitioner  be  declared  the 
successful  candidate,  in  case  the  court  should 
hold  that  the  election  was  not  invalid,  but  was 
a  legal  election,  states  the  grounds  of  contest 
in  two  aspects,  which  may  be  united  In  one 
petition. 

[Ed.  Note. — For  other  cases,  see  Ejections, 
Dec.  Dig.  §  285.*] 

7.  Elections  (f  285*)— Election  Contests— 

Sufficiency  of  Pleading. 

A  petition  in  a  contested  mayoralty  elec- 
tion, which  allege*  that  the  returns  made  up 
by  the  election  officers  nnder  the  Dortch  law 
(Laws  1890,  c.  24),  then  in  force,  gave  to  the  pe- 
titioner a  majority  of  tbe  votes,  that  he  re- 
ceived 190  votes  and  oontestee  185  votes,  but 
that  when  these  returns  were  sent  to  the  com- 
missioners of  election,  they  assumed  to  go  be- 
hind the  poll  lists  and  tally  sheets  to  examine 
the  original  ballots  and  to  throw  out  votes,  and 
that  by  such  action  the  result  was  so  changed 
as  to  give  the  contestee  a  majority,  to  whom  a 
certificate  was  thereupon  issued,  is  good  against 
a  demurrer  on  the  ground  that  the  petition 
shows  no  case,  because  it  admits  that  the  con- 
testee received  a  majority  of  votes  cast,  under 
the  Dortch  law. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  285.*] 

&  JuBY  (i  19*)  — Right  to  Juby  Tbial  — 

Election  Contests. 

Election  contests  are  not  jury  cases. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dfg.  {  19.*] 

9.  JuBY  ({   10»)— Right  to  Juby  Tbial  — 
Statutoby  Pbovisions. 

Acts  1876,  c.  4,  provided  a  method  of  de- 
manding a  jury  in  cases  then  triable  by  ju- 
ry, ana  was  amended  by  Acts  1880,  o.  2iiO. 
which  provided  that  a  party  should  be  entitled 
to  a  jury,  if  he  had  called  for  a  jury,  and  had 
had  an  entry  for  a  jury  trial  made  on  the  dcclcot. 
Held,  that  tbe  act  of  1889  did  not  purport  to 
extend  tbe  number  of  jury  cases,  but  simply 
amended  the  method  of  calling  for  the  jury 
in  jury  cases. 

[Ed.  Note.— For  other  cases,  see  Jury.  Dec. 
Dig.  §  lO.'J 

10.  Tbial    (|    11*)  — Docket  — Tbansfeb   of 
Causes— "Mebits  of  tub  Contbovebsy." 

The  act  of  the  trial  court  in  an  election 
contest  in  changing  tbe  case  from  the  jury 
doclcet  to  the  nonjury  docliet  at  a  subsequent 
term,  after  an  order  had  been  made  placing 
it  upon  the  jury  doclcet,  but  on  the  faith  of 
which  no  steps  had  been  taken,  is  within  the 
discretion  of  tbe  trial  court,  since  the  rule 
that  trial  judges  cannot,  at  subsequent  terms, 
change  orders  made  at  former  terms  does  not 
apply  to  mere  practice  points,  but  only  to  the 
"merits  of  the  controversy,"  which  term  is 
not  confined  to  points  in  actual  litigation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  11.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6.  pp.  4403-4405 ;   vol.  8,  p.  7721.] 

11.  Elections  (|  285*)— Election  Contests 
— Pleading— Petition. 

A  petition  in  a  mayoralty  election  contest, 
which  charges  that  on  the  face  of  the  returns 
tbe  petitioner  received  5  majority,  and  that  tbe 
commissioners  of  election   illegally  assumed  to 

fiurge  the  returns  by  casting  out  16  to  18  bal- 
ots,  which  had  been  cast  for  tbe  petitioner, 
thereby  changing  the  resnlt  into  a  majority 
in  favor  of  tbe  contestee,  states  a  case  in  fa- 
vor of  the  petitioner. 

[EM.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  {  28.').*] 
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12.  PuEADiiTO  (§  258*)— Amendment— DiscBE- 
TiON  or  CouBT  DuBiNa  Tbiax. 

Where  the  trial  of  an  election  contest  be- 
gan on  August  21,  1911,  and  on  August  23d, 
after  a  great  many  witnesses  had  been  exam- 
ined and  a  great  volume  of  evidence  intro- 
duced, the  defendants  asked  leave  to  amend 
their  answer,  a  denial  of  leave  to  amend  was 
proper,  as  the  amendment  was  offered  too  late. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  2S58.*] 

13.  Elections  (8  259*)— RETtJBNS— Going  Be- 
hind  RZTnBNB. 

Oommissioneis  of  a  municipal  election  for 
mayor  and  aldermen  under  the  Dortch  law 
(Laws  1890,  c.  24)  have  no  power  to  go  behind 
the  returns. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  {  269.*] 

14.  Elections  (|  286*)  —  Contests  —  Plead- 
ing— VEBmcATioir  OB  Recount. 

Where  an  amendment  to  the  answer  in 
an  election  contest  in  effect  invited  the  circuit 
court  to  make  a  recount  of  the  ballots  {gener- 
ally, without  any  averment  as  to  the  particu- 
lar matters  to  be  determined  by  such  recount- 
ing, other  than  the  general  result  of  the  elec- 
tion, it  was  insufficient  to  enable  the  court  to 
exercise  that  power. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  {  286.»] 

15.  Elections  (S  260*) — Retubns  and  Count 
— Commissionkbs  or  Election- Statutobt 
Pbotisions. 

Acts  1907,  c.  436,  provides  by  section  15 
that  the  officer  holding  the  election  shall  de- 
liver the  polls  or  returns  thereof,  sealed  as 
received,  together  with  the  ballots  cast,  to  the 
commissioners  of  election,  and  by  section  16 
that,  on  the  first  Monday  after  the  election,  the 
commissioners  of  election  shall  file  the  said 
polls  and  returns  at  the  courthouse,  and  cer- 
tify in  writing  the  resnlts  shown  thereby,  and 
deliver  to  each  person  elected  a  certificate  of 
election,  and  by  sections  17  and  18  provides 
for  the  preservation  of  the  poll  lists  and  the 
tally  sheets.  Held  that,  under  these  provi- 
sions, the  duties  of  the  commissioners  were 
only  ministerial,  and  that  they  could  not  re- 
count the  ballots. 

[EM.  Note.— For  other  cases,  see  Elections, 
Gent.  Dig.  |  236;  Dec.  Dig.  {  260.*] 

Appeal  from  Clrcnit  Conrt,  Campbell  Comi- 
ty;   O.  Mc  Henderson,  Judge. 

Consolidated  election  contests  by  Alvis  J. 
Carr  against  J.  Will  Taylor  and  by  Hugli 
McDonald  against  W.  G.  Adams.  Judgment 
for  petitioners,  and  defendants  appeal.  Af- 
firmed. 

Lindsay,  Young  ft  Smith,  Jonroimon,  Wel- 
cker  di  Smltti,  L.  H.  Carlock,  and  John  P. 
Rogers,  for  appellants.  W.  A.  Owens,  Wright 
&  Jones,  Agee  &  Peters,  and  Jesse  L.  Rogers, 
for  appellees. 

NEnU  J.  These  are  consolidated  casea 
brought  from  the  circuit  court  of  Campbell 
county.  They  were  Instituted  in  that  court 
by  the  defendants  in  error,  Carr  and  Mc- 
Donald, against  the  plaintiffs  in  error,  Taylor 
and  Adams,  to  contest  an  election  for  city 
offices  of  the  dty  of  La  Follette,  held  on  the 
29th  of  March,  1910. 

The  commissioners  of  election  gave  tlie 
certificate  of  election  to  Taylor  as  successful 


candidate  for  mayor  of  the  city,  and  to 
Adams  as  successful  candidate  for  alderman 
of  the  Third  ward.  The  unsuccessful  can- 
didates thereupon  filed  these  suits,  for  the 
purpose  of  contesting  the  election.  In  the 
circuit  court. 

The  petition  was  met  by  a  demurrer,  under 
which  certain  questions  were '  made  which 
we  shall  now  state  and  consider. 

There  were  other  questions  which  we  shall 
not  refer  to  until  after  we  have  set  forth 
tlie  substance  of  the  petition. 

For  the  consideration  of  the  points  we 
shall  first  mention  it  is  not  necessary  that 
the  petition  shall  be  given  with  any  more 
particularity  than  as  above. 

The  question  Is  raised  by  the  second,  third, 
and  sixth  grounds  of  demurrer,  that  the 
primary  Jurisdiction  of  these  contests  was  in 
the  city  council  of  the  city  of  La  FoUette, 
and  that  the  circuit  court  had  no  original 
jurisdiction. 

In  order  to  a  proper  understanding  of  this 
question  it  is  necessary  to  make  the  follow- 
ing excerpts  from  the  charter  of  La  FoUette 
(chapter  161  of  the  Acts  of  1897) : 

Section  8,  among  other  things,  contains 
the  following: 

"The  dty  council  shall  be  the  sole  Judge 
of  the  qualification  and  election  of  ita  own 
members,  and  shall  have  the  power  to  deter- 
mine the  rules  of  its  own  proceedings,  punish 
its  members  for  disorderly  conduct,  and  with 
the  concurrence  of  four  of  its  five  meinI>erB- 
elect,  may  expel  a  member." 

Section  13  contains  the  following : 

"If  the  election  of  any  officer  shall  faH 
in  consequence  of  an  equal  number  of  votes 
Iiavlng  been  cast  for  two  or  more  persons 
for  the  same,  office,  the  city  council  sliall 
cast  lots  among  the  persons  so  voted  for,  in 
such  manner  as  it  may  prescribe,  by  resolu- 
tion,  and  the  person  who  shall  be  snccesaf  ol 
according  to  the  terms  of  such  resolution  in 
the  casting  of  lots  shall  l>e  declared  elected. 
If  the  election  of  any  dty  officer  shall  be 
contested,  the  contest  shall  be  heard  and 
determined  by  the  dty  conndl  under  sncb 
rules  as  the  said  council  shaU  have  previous- 
ly established  for  such  hearing." 

[1-3]  Hugh  McDonald  claims  to  have  beeo 
elected  as  a  member  of  the  city  council,  and 
under  the  provisions  of  section  8  that  body 
would  have  the  primary  right  to  pass  upon 
his  controversy,  in  view  of  the  language  used 
in  the  section  referred  to,  to  the  effect  that 
the  council  shall  be  "sole  Judge"  of  the  mat- 
ter (Darrow  v.  People,  8  Colo.  417,  8  Pae 
661),  subject  to  the  supervisory  Jurisdiction 
of  the  circuit  court,  under  the  writ  of  cer- 
tiorari (Staples  V.  Brown,  113  Tenn.  643,  85 
S.  W.  254).  The  jurisdiction  of  the  council. 
however,  could  not  be  invoked,  becaose  It 
does  not  appear  ttiat  it  had  established  any 
rules  or  methods  for  conducting  a  contest, 
as  it  was  required  to  do  under  section  IS. 
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VeUe  T.  Fnnck,  17  Iowa,  366.  There  was, 
therefore,  no  other  tribnnal  to  which  applica- 
tion conld  be  made,  except  the  drcalt  court, 
under  section  6063  of  Shannon's  Code;  no 
provision  having  been  made  by  statute  for 
such  contests  other  than  under  said  section. 
Baker  v.  Mitchell,  105  Tenn.  610,  69  S.  W. 
13T. 

[4,  C]  If  the  mayor  of  La  Follette  were 
also  a  member  of  the  city  council,  the  same 
rule  above  indicated  as  to  Hugh  McDonald 
would  apply  to  Carr,  since  he  was  a  candi- 
date for  the  ofiBce  of  mayor.  It  Is  insisted 
by  defendant  Taylor  that  the  mayor  is  a 
member  of  the  d^  council.  In  view  of  what 
has  been  said  in  disposing  of  this  part  of 
the  case  as  to  McDonald,  it  is  i)erhaps  unnec- 
essary to  say  that,  upon  a  very  careful  exam- 
ination of  the  charter  above  referred  to,  and 
the  amendment  of  1901  (Acts  1901,  c.  460), 
we  are  of  the  opinion  that  the  city  council 
is  composed  only  of  the  aldermen,  and  the 
mayor  is  not  a  part  of  it.  The  city  council 
is  not  a  judicial  tribunal,  within  the  sense 
and  meaning  of  Shannon's  Code,  i  6063. 

In  the  case  of  Crump  v.  Williams,  decided 
by  this  court  at  the  April  term,  1910,  at 
Jaclcson,  It  was  held  that  language  in  the 
charter  of  the  city  of  Memphis  similar  to 
the  last  sentence  quoted  from  section  13, 
supra,  did  not  confer  exclusive  original  juris- 
diction upon  the  city  authorities  to  dispose 
of  the  contest,  but  that  the  jurisdiction  was 
merely  cumulative,  and  the  circuit  court  had 
original  jurisdiction.  The  weight  of  author- 
ity in  other  states  is  to  the  same  effect 
People  ex  reL  Hatzell  v.  Hall,  80  N.  T.  117 ; 
McVeaney  v.  Mayor,  80  N.  Y.  186,  36  Am. 
Rep.  600;  Veile  v.  Funck,  supra;  State  ex 
reL  V.  Kraft,  18  Or.  550,  23  Pac.  663 ;  Com- 
monwealth T.  Allen,  70  Pa.  469;  State  ex 
rel.  V.  Kempf,  69  Wis.  470,  34  N.  W.  226, 
2  Am.  St  Rep.  753;  State  v.  McKinnob, 
8  Or.  492 ;  Kendell  v.  Camden,  47  N.  J.  Law, 
64,  54  Am.  Rep.  117;  State  of  Missouri  ex 
rel.  Turner  v.  Fitzgerald,  44  Mo.  425;  Peo- 
ple v.  Londoner,  13  Colo.  303,  22  Pac.  764, 
6  L  R.  A.  444;  State  ex  rel.  v.  Anderson, 
26  Fla.  254,  8  South.  1;  Commonwealth  ▼. 
McCloskey,  2  Rawle  (Pa.)  369. 

The  circuit  court  therefore,  had  original 
Jurisdiction  of  the  contest  Instituted  by 
Carr ;  no  other  court  being  vested  therewith. 

We  shall  now  state,  with  as  much  brevity 
as  possible,  the  substance  of  the  petition. 
Before  doing  this,  however.  It  should  be  stat- 
ed that  the  petition  is  filed  with  a  double 
aspect. 

[6]  First  In  Carr's  Case,  that  the  election 
may  be  declared  void,  and  the  petitioner  be 
declared  the  incumbent,  Inasmuch  as  he  was 
mayor  at  the  time  the  election  of  March  29, 
1910,  was  had,  and  was  ousted  by  Taylor 
without  authority  of  law ;  and,  secondly,  for 
the  purpose  of  having  Carr  declared  the  suc- 
cessful candidate  in  case  the  court  should 
bold  that  the  election  was  not  Invalid,  but 
was  a  legal  election.     The  petition  stated 


the  contest  In  two  aspects,  within  the  au- 
thority of  Maloney  v.  Collier,  112  Tenn.  78, 
102,  103,  83  S.  W.  667. 

We  shall  now  confine  our  attention  in 
what  immediately  follows  to  the  mayor's 
contest  and  state  the  contents  of  that  peti- 
tion. 

It  Is  alleged  that  an  election  was  held  on 
the  date  above  mentioned  for  the  election 
of  mayor  and  the  members  of  the  city  coun- 
cil of  the  city  of  La  Follette ;  that  the  offi- 
cers holding  the  election,  being  doubtful  as 
to  whether  the  election  should  be  held  under 
the  Dortch  law  or  under  the  uniform  ballot 
law,  conducted  two  elections  at  the  same 
place — that  is,  one  under  each  method ;  that 
the  election  under  the  uniform  ballot  law 
was  void,  because  registration  certificates 
were  demanded  of  the  voters,  and  that  there- 
by 96  persons  were  prevented  from  voting, 
which  would  have  been  suflScient  to  change 
the  result;  and  that  of  these  96  persons, 
41  would  have  voted  for  contestant  Carr. 

It  is  alleged  in  terms  that  the  election  un- 
der the  Dortch  law  was  invalid,  because  this 
law  did  not  control;  but  it  is  stated  as  a 
fact  that  the  city  of  La  Follette  is  within 
a  civil  district  containing  2,500  population. 
Therefore,  while  the  conclusion  of  law  an- 
nounced in  the  petition  is  that  this  election 
was  void  because  the  city  of  La  Follette  did 
not  fall  within  the  law,  yet  the  statement 
of  fact  just  indicated  shows  that  it  did  fall 
under  the  law.  Indeed,  both  sides  now  agree 
that  the  election  was  properly  held  under 
the  Dortch  law — that  Is,  that  the  Dortch  law 
controlled,  and  not  the  uniform  ballot  law. 

It  is  charged  that  the  returns  made  up 
by  the  election  ofilcers  under  the  Dortch  law 
gave  to  the  petitioner,  Carr,  a  majority  of 
the  votes — that  is,  Carr  190  votes  and  Taylor 
185  votes — ^but  that  when  these  returns 
were  sent  to  the  commissioners  of  election, 
they  assumed  to  go  behind  the  poll  lists  and 
tally  sheets,  examine  the  original  ballots, 
and  throw  out  votes,  and,  so  acting,  the  result 
was  so  changed  as  to  give  the  defendant 
Taylor  a  majority,  and  that  thereupon  they 
issued  the  certificate  to  him.  This  action  is 
complained  of. 

The  petition  sets  out  the  names  of  various 
persons  who  were  charged  to  have  been  il- 
legal voters,  who  cast  their  ballots  for  con- 
testee  Taylor. 

Complaints  are  made  of  the  place  of  hold- 
ing the  election  In  the  Third  ward,  the  loca- 
tion of  the  registrars  with  respect  to  the 
location  of  the  officer  holding  the  election 
at  that  precinct,  and  the  judges;  also  the 
mode  of  entrance  Into  the  voting  places,  and 
of  the  fact  that  deputy  sheriffs  were  placed 
near  the  entrance. 

There  are  various  charges  with  respect  to 
the  election  conducted  on  the  uniform  ballot 
plan;  but  inasmuch  as  both  sides  concede, 
as  we  have  already  stated,  that  the  election 
should  have  been  conducted  under  the 
Dortch  and  registration  law,  we  need  not 
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mention  this  matter  further  than  to  soy  that 
It  was  charged  that  the  petitioner  was  found 
on  the  face  of  the  returns  to  hare  less  votes 
than  the  defendant,  because  of  the  fact  that 
his  voters  were  kept  away  by  the  Illegal  de- 
mand for  registration  certificates,  and  it  la 
further  charged  in  respect  of  this  election 
that  on  a  proper  recount  of  the  votes  there 
would  be  a  majority  of  30  In  favor  of  peti- 
tioner Carr. 

The  foregoing  general  statement  is  suffi- 
cient for  the  disposition  of  the  demurrer, 
which  shall  now  be  stated. 

[7]  The  first  ground  of  demurrer  makes 
the  point  that  the  petition  shows  no  case, 
because  It  admits  that  Taylor  received  a 
majority  of  18  votes  In  the  election  conduct- 
ed under  the  uniform  ballot  law,  and  also  a 
majority  of  the  votes  cast  under  the  Dortch 
(Laws  1890,  c  24)  and  registration  (Laws 
1890,  c.  25)  laws.  The  demurrer  then  con- 
tinues: "Therefore  petitioner  falls  to  make 
out  a  case  upon  the  face  of  his  petition  en- 
titling him  to  contest  said  election,  and 
he  is  not  aided  by  the  allegations  that  other 
parties  residing  within  said  municipality 
failed  to  vote,  because  It  is  shown  by  said 
petition  that  a  greater  number  failed  to  vote 
than  was  claimed  by  petitioner  would  have 
voted  for  him ;  therefore,  failing  to  show  upon 
the  face  of  the  petition  that  had  they  voted 
for  him  as  claimed  in  the  petition,"  he  would 
have  been  successful.  "If  the  others  not 
voting  had  voted  against  him.  the  result 
would  not  have  been  changed."  The  lan- 
guage we  have  quoted  refers  alone  to  the 
case  attempted  to  be  made  under  the  elec- 
tion held  under  the  uniform  ballot  law,  which 
election  is  not  now  before  the  court  for  con- 
sideration. As  to  the  election  under  the 
Dortch  and  registration  law,  the  petition 
does  not  concede  that  the  defendant  received 
the  majority  of  votes,  but  charges  directly 
the  reverse;  that  Is,  It  charges  that  on  the 
face  of  the  returns  the  petitioner  received 
a  majority  of  5  votes,  and  that  the  commis- 
sioners of  elections  illegally  went  behind  the 
returns  and  attempted  to  throw  out  votes, 
and  thus  unlawfully  changed  the  result. 

The  second,  third,  fourth,  and  sixth 
grounds  of  demurrer  we  have  already  con- 
sidered, as  raising  the  point  that  the  circuit 
court  bad  no  Jurisdiction  of  the  contest  The 
fifth  Is  not  Insisted  upon,  and  we  need  not 
.  notice  it  The  seventh  ground  has  been  prac- 
tically disposed  of  In  what  we  have  already 
said. 

The  trial  Judge  overruled  the  demurrer 
and  proceeded  to  hear  the  case. 

He  adjudged  that  Carr  was  elected  mayor 
of  the  city,  and  McDonald  elected  to  the  city 
council.  Thereupon  the  defendants  below, 
Taylor  and  Adams,  appealed  to  this  court, 
and  have  here  assigned  errors. 

These  errors  are  divided  Into  errors  of 
law  and  errors  of  fact. 

The  first  error  of  law  assigned  is  that 
which  questions  the  Jurisdiction  of  the  cir- 
cuit court,  which  we  have  already  considered. 


I  [t]  The  second  assignment  of  law  Is  based 
!  upon  the  fact,  first,  that  the  trial  Judge  de- 
clined to  allow  the  case  to  be  tried  before 
a  jury;  and,  secondly,  that  after  the  case 
had  been  placed  upon  the  Jury  docket,  on 
application  of  the  defendants  below  at  a 
former  term  of  the  court,  this  order  was 
revoked  at  a  subsequent  term,  and  the  case 
placed  on  the  nonjury  docket. 

This  assignment  must  be  overruled. 

Election  contests  are  not  Jury  cases. 
Shields  v.  McMahan,  112  Tenn.  4  and  5,  81 
S.  W.  597,  and  authorities  cited;  Moore  v. 
Sharp,  98  Tenn.  491,  494,  41  S.  W.  587; 
Blackburn  v.  Vlck,  2  Heisk.  377,  383.  To 
same  effect,  see  Pedlgo  v.  Grimes,  113  Ind. 
148,  17  N.  E.  700 ;  Corey  v.  Lugar,  62  Ind. 
60;  Hughes  v.  Holman,  23  Or.  481,  32  Pac. 
298:  Ewing  v.  FiUey,  43  Pa.  384;  Wise  v. 
Martin,  36  Ark.  305;  (Joran  v.  Jackson,  32 
Ark.'  553 ;  Ford  v.  Wright,  -13  Minn.  518 
(Gil.  480). 

[9J  Plaintiffs  In  error  insist  that  the  rule 
was  changed  by  chapter  220  of  the  Acts  of 
1880.  This  is  a  mistaken  view.  The  act 
referred  to  was  an  act  to  amend  chapter  4 
of  the  Acts  of  1875.  That  chapter  provided 
a  method  of  demanding  a  Jury  in  cases  "now 
triable  by  Jury."  Chapter  220  of  the  Acts  of 
1889  simply  amended  the  method.  It  did  not 
purport  to  extend  the  number  of  Jury  cases. 
The  two  acts  must  be  construed  together, 
and,  although  there  Is  some  language  in  the 
latter  act  which,  standing  alone,  would  seem 
to  favor  the  plaintiffs  in  error's  contention, 
yet  when  taken  in  connection  with  the  for- 
mer act,  which  the  latter  was  Intended  to 
amend,  it  is  perfectly  clear  that  the  purpose 
was  such  as  we  have  Just  Indicated,  and  that 
purpose  only;  that  is.  merely  to  regulate 
the  method  of  calling  for  the  jury  in  Jury 


[10]  As  to  that  part  of  the  assignment 
which  complains  of  the  action  of  the  trial 
judge  In  changing  the  case  from  the  Jury 
docket  to  the  nonjury  docket,  at  a  subsequent 
term,  after  an  order  had  been  made  at  a 
prior  term  placing  It  upon  the  Jury  docket, 
there  was  no  error.  No  right  connected 
with  the  merits  of  the  case  was  determined, 
but  simply  a  point  of  practice  In  the  prepara- 
tion of  the  case.  This  was  within  the  dis- 
cretion of  the  court  The  rule  that  trial 
Judges  cannot,  at  subsequent  terms,  change 
orders  made  at  former  terms,  does  not  apply 
to  mere  practice  points,  but  only  to  the 
merits  of  the  controversy.  When  we  say 
"merits  of  the  controversy,"  we  do  not  con- 
fine the  observation  merely  to  points  in  actu- 
al litigation.  Of  course,  if  the  trial  Judge 
should  rule  out  a  deposition  at  some  former 
bearing,  this  would  be  so  Interconnected 
with  the  merits  as  that  he  could  not  change 
the  order  at  a  subsequent  term.  We  give 
this  merely  as  an  Illustration.  We  may 
further  add  that  if,  after  the  trial  Judge  has 
made  an  order  upon  a  point  of  practice,  and 
on  faith  of  that  order  steps  have  been  taken 
by  either   party   afTectlng   the  merits,    the 


Digitized  by 


Google 


Tenn.) 


TAYLOR  V.  CARB 


749 


«rder  could  not  be  changed  at  a  subsequent 
term. 

The  third  error  of  law  assigned  Involves 
two  propositions:  First,  that  the  petitioner 
Carr  does  not  state  sufficient  facts  to  show 
that  he  was  elected;  secondly,  that  he  does 
not  charge  that  the  election  was  valid. 

[11]  We  have  perhaps  sufficiently  disposed 
of  this  matter  in  what  we  have  said  touching 
the  demurrers.  However,  as  to  the  first 
point,  the  petition  charges  that,  on  the  face 
of  the  returns,  the  petitioner  received  5  ma- 
jority, and  that  the  commissioners  of  election 
illegally  assumed  to  purge  the  returns  by 
casting  oat  16  to  18  ballots  which  had  been 
cast  for  the  petitioner,  thereby  changing  the 
result  into  a  majority  In  favor  of  contestee 
Taylor.  This  states  a  case  in  favor  of  the 
petitioner. 

That  part  of  the  assignment  which  makes 
the  point  that  the  petition  charges  that  the 
election  was  void  we  have  already  sufficient- 
ly treated  in  another  connection. 

The  fourth  error  of  law  assigned  is  that 
the  trial  Judge  "erred  in  declining  to  allow 
defendants  to  amend  their  answer,  so  as  to 
aver  that  one  of  the  clerlis  in  the  second 
ward  gave  to  contestant  Carr  four  tallies  too 
many,  and  that  the  other  clerk  added  on  a 
like  number,  and  erased  from  Taylor's  name 
that  number  of  tallies,  which  amendment 
should  have  been  allowed  after  the  admission 
for  the  first  time  by  contestant's  counsel 
that  the  electicm  under  the  Dortch  law  was 
legal  and  valid." 

[12]  The  trial  of  the  cause  began  on  August 
21,  1911.  On  August  23d,  after  a  great  many 
witnesses  had  been  examined,  and  a  vast 
volume  of  evidence  introduced  the  defend- 
ants below  asked  leave  to  insert,  at  the  end 
of  the  first  sentence,  in  paragraph  9,  on  page 
5,  of  their  answer,  the  following: 

"Because  It  was  shown  that  the  tally 
sheets  from  the  Second  ward  did  not  record 
the  true  result,  and  by  virtue  of  the  provi- 
sions of  the  act  of  the  Legislature  of  1907 
making  the  ballots  a  part  of  the  returns,  the 
election  commissioners  compared  said  ballots 
and  found  that  one  clerk  had  given  the 
petitioner  Carr  credit  for  more  votes  than 
he  had  received,  which  occurred  by  reason  of 
one  of  the  clerks  having  more  tallies  than 
the  other,  and  in  order  to  make  the  books 
appear  alike  the  other  clerk  added  the  ad- 
ditional tallies ;  that  said  election  commission- 
ers also  compared  the  ballots  in  all  wards, 
with  the  result  that  the  defendant  received 
193  votes  and  the  petitioner  175  votes.  The 
defendant  avers  that  the  circuit  court  also 
has  the  right  and  should  compare  said  bal- 
lots, 80  as  to  ascertain  the  true  vote  between 
petitioner  and  defendant" 

This  amendment  was  offered  after  the 
petitioners  had  closed  their  evidence,  and 
after  the  defendants  had  begun  their  testi- 
mony. The  trial  Judge  held  that  the  amend- 
ment came  too  late,  and  likewise  that  it 
was  without  merit 


As  to  the  merits: 

[It]  The  amendment  was  based  on  the 
theory  that  the  commissioners  of  election 
had  the  right  to  go  behind  the  returns  and 
investigate  the  ballots,  and  was  brought 
forward  for  the  purpose  of  enabling  the 
trial  court  to  pass  upon  the  validity  of  such 
action  on  the  part  of  the  commissioners, 
and  also  to  enable  the  court  Itself  to  recount 
the  ballots,  and  decide  which  party  was 
elected.  The  commissioners  had  no  power 
to  go  behind  the  returns,  and  an  amendment 
based  on  the  theory  that  they  had  such 
power  could  not  be  otherwise  than  without 
merit. 

[14]  As  to  the  last  sentence  of  the  amend- 
ment, if  It  could  be  separated  from  what 
goes  before,  it  Is  simply  an  invitation  to  the 
court  to  make  a  recounting  of  the  ballots 
generally,  without  any  averment  as  to  the 
particular  matters  to  be  determined  by  sudh 
recounting,  other  than  the  general  result  of 
the  election;  in  other  words,  an  Invitation 
to  the  court  to  take  the  place  of  the  original 
election  officials.  We  do  not  think  that  on 
such  general  allegation  or  request  the  court 
could  exercise  that  power.  There  would 
have  to  be  some  specific  points  indicated 
which  the  court  should  try  by  the  ballots. 
Moreover,  in  the  present  case,  It  appears 
that  the  ballots  were  not  sealed,  as  required 
by  Acts  1907,  c.  436,  §  15,  before  being  de- 
livered to  the  commissioners  of  election,  and, 
for  that  reason,  they  could  not  be  examined, 
unless  it  should  be  made  to  appear  with 
great  clearness  that  they  had  been  so  kept 
as  not  to  be  the  subject  of  Interference  or 
change.  It  does  not  appear  from  the  evi- 
dence that  the  ballots  in  the  present  case 
had  been  so  kept  The  commissioners  of 
election  testify  tliat  while  in  their  posses- 
sion they  were  not  altered,  but  they  were 
placed  in  the  safe  of  Mr.  Allen,  the  county 
Judge  of  the  county,  not  sealed  up,  and  sub- 
ject, of  course,  to  interference  *by  any  one 
who  might  have  access  to  that  safe  through 
Allen,  and  the  testimony  of  the  latter  was 
not  taken.  Likewise  It  is  not  clear  what 
care  was  exercised  over  the  ballots  after  the 
election,  and  before  they  were  handed  to 
the  commissioners  of  election.  Under  these 
circumstances,  even  if  the  amendment  had 
been  granted,  it  would  have  been  futile. 

We  are  of  the  opinion,  therefore,  tliat  the 
trial  Judge  acted  correctly  in  refusing  to 
grant  the  amendment,  both  t>ecanse  it  come 
too  late,  and  also  because  it  was  without 
merit 

[IS]  We  have  said  that  the  commissioners 
of  election  had  no  authority  to  go  behind 
the  returns  and  recount  the  ballots.  The 
contestees  Insist  that  they  had  such  power, 
because,  under  Acts  1907,  c.  436,  {  15,  the 
ballots  were  for  the  first  time  required  to  be 
preserved  and  placed  in  the  hands  of  the 
commissioners  of  election.-  That  section 
reads:  "It  shall  be  the  duty  of  the  officer 
holding  the  election  to  deliver  the  ipolls  or 


Digitized  by 


Google 


750 


141  SOUTHWESTEBN  REPORTER 


CTenu. 


returns  of  the  election  sealed  as  received, 
together  with  the  ballots  cast  In  said  election, 
to  the  said  commissioners  of  election,  not  lat- 
er than  12  o'clock  noon  on  the  first  Monday 
after  the  election." 

Under  the  chapter  referred  to  the  commis- 
sioners of  election  appoint,  not  only  the  of- 
ficer to  hold  the  election,  but  the  judges  and 
the  clerks  as  well  for  each  voting  precinct 
in  their  county.  The  duties  of  the  Judges 
and  clerks  are  not  prescribed  in  this  act, 
but  by  other  legislation. 

Section  1268  of  Shannon's  Code  provides 
that  the  returning  officer,  by  whom  is  meant 
the  officer  holding  the  election,  shall  receive 
the  ballot  in  the  presence  of  the  Judges. 
These  latter  officers  pass  upon  the  qualifi- 
cations of  the  voter.  Sections  1270  to  1276, 
Inclusive.  When  the  officer  receives  the  bal- 
lots he  is  required  to  call  the  name  of  the 
voter  in  a  distinct  voice,  and  the  clerks  of 
the  election  must  take  down  on  separate  lists 
or  books  the  name  of  every  person  voting, 
and  must  attest  the  correctness  of  these  lists 
under  their  hands.  Section  1277.  When  the 
election  is  finished,  the  returning  officers  and 
Judges  must,  in  the  presence  of  such  of  the 
electors  as  may  choose  to  attend,  open  the 
box,  and  read  aloud  the  names  of  the  per- 
sons which  shaU  appear  in  each  ballot,  and 
the  clerks  at  the  same  time  must  number  the 
ballots,  each  clerk  separately.  Section  1279. 
If  a  void  ticket  is  voted,  it  Is  the  duty  of  the 
Judges  to  reject  it  when  the  votes  are  count- 
ed. Section  1280.  Formerly  it  was  the  duty 
of  the  officer  holding  the  election  to  compare 
the  polls  at  the  courthouse  on  the  first  Mon- 
day after  the  election,  and  deliver  to  each 
person  elected  a  certificate  of  his  election. 
Section  1283.  Under  some  statutes  passed 
after  the  Code,  and  especially  under  chapter 
436  of  the  Acts  of  1007,  this  matter  was 
changed,  and  it  became  the  duty  of  the  officer 
holding  the  election,  as  provided  by  section 
15,  supra,  to  deliver  "the  polls  or  returns  of 
the  election  sealed  as  received,  together  with 
the  ballots  cast  In  said  election"  to  the  com- 
missioners of  election  not  later  than  12  o'clock 
noon  on  the  first  Monday  after  the  election. 
Section  16  provides:  "That  on  the  first  Mon- 
day after  the  election  it  shall  be  the  duty  of 
the  commissioners  of  election  to  file  the  said 
polls  and  returns  at  the  court  house,  and  to 
certify  In  writing,  signed  by  at  least  two  of 
them,  the  result  as  shown  by  said  polls  or  re- 
turns, and  to  deliver  to  each  person  elected  a 
certificate  of  his  election."  In  order  to  enable 
the  commissioners  of  election  to  perform  this 
duty,  they  must  have  before  them,  not  only 
the  poll  lists,  but  also  the  tally  sheets  of 
clerks  of  elections,  because  on  the  latter ' 
appear  the  number  of  votes  received  by  each  ' 
candidate.  It  Is  the  duty  of  the  Judges  and  I 
clerks  and  of  the  precinct  returning  officers ' 
to  certify  to  the  correctness  of  these  papers,  i 
From  these  papers — that  is,  from  the  poll  < 
lists  and  tally  sheets — the  oommissloners  of 
election  must,  ascertain  by  calculation  who 


has  received  the  greater  number  of  votes, 
and  will  accordingly  deliver  the  certiflcate 
of  election.  In  this  respect  they  have  suc- 
ceeded to  the  duties  originally  devolved  upon 
the  officers  holding  the  election  in  each  pre- 
cinct They  cannot  any  more  examine  the 
ballots  than  could  the  officer  holding  the 
election  under  prior  statutes.  The  ballots 
are  passed  upon  by  the  judges  of  election  in 
each  voting  precinct  as  they  are  received, 
and  later  as  they  are  counted  out  The  dn- 
ties  of  the  commissioners  of  election  are 
only  ministerial.  Such  officers  cannot  re- 
count the  ballots.  In  performing  the  duties 
referred  to  they  are  only  final  returning  of- 
ficers, and  such  officers  have  no  Judicial 
powers.  State  ex  rel.  v.  M.  J.  Wright,  10 
Heisk.  237,  252  to  255 ;  State  ex  rel.  v.  Board 
of  Inspectors,  6  Lea,  12,  24,  25 ;  State  ex  rel. 
Anderson  v.  Gossett,  9  Lea,  644.  If  the  com- 
missioners of  election  should  undertake  to 
recount  the  ballots,  they  would  be  perform- 
ing the  duties  which  are  by  law  assigned  to 
the  Judges  of  election,  or  exercising  the  func- 
tions of  a  court  in  trying  an  election  con- 
test The  only  purpose  of  including  the  bal- 
lots in  section  16  was  to  preserve  them  for 
the  use  of  parties  in  the  case  of  a  contest 
No  directions  are  given  in  the  act  as  to  the 
method  of  their  preservation,  sections  16 
to  18,  inclusive,  referring  to  the  lists  of  vot- 
ers or  poll  lists  and  the  tally  sheets;  that 
is,  those  papers  which  must  appear  under 
the  certificate  of  the  officers  holding  the  elec- 
tion and  the  judges  and  clerks.  Under  sec- 
tion 16  the  ballots  must  be  delivered  to  the 
commissioners  of  election  sealed  up,  and  It 
necessarily  results  that  they  must  be  kept 
by  these  officers  in  that  form  until  needed 
upon  a  contest  of  election,  and  then  in  case 
of  contest  should  be  opened  only  In  some 
form  fair  to  both  sides,  after  due  notice, 
and  after  the  adoption  of  proper  precautions 
to  prevent  spoliation  or  mutilation. 

In  what  has  been  said  we  have  disposed 
of  the  first  second,  and  third  assignments 
of  error  upon  the  facts,  and  need  not  refer 
to  them  further. 

The  fourth  error  assigned  on  the  facts  is: 
"That  the  circuit  Judge  was  In  error  in  find- 
ing that  10  or  12  ballots  of  the  Third  ward 
had  been  cast  for  Carr  and  McDonald,  and 
unlawfully  rejected,  and  not  counted,  be- 
cause of  having  been  perforated,  whereas 
the  proof  shows  that  said  ballots,  in  addi- 
tion to  having  been  perforated,  also  bore 
other  marks  which  disfigured  and  rendered 
said  ballots  illegal  and  void." 

It  is  unnecessary  to  discuss  this  assign- 
ment in  disposing  of  Carr's  contest  because 
it  is  evident  from  what  has  been  said  that 
as  to  him  the  case  may  be  determined  upon 
the  face  of  the  returns;  there  being  no 
pleading  on  the  part  of  the  defendants  to 
impeach  these  returns.  On  this  basis  Carr 
was  elected  by  5  votes.  However,  it  Is  nec- 
essary to  consider  this  assignment  in  dis- 
posing of  the  case  of  McDonald  because  oi» 
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the  face  of  the  returns  It  appears  that  he 
received  for  alderman  only  63  votes,  while 
his  opponent,  Adams,  received  67  votes,  leav- 
ing a  majority  of  4  for  Adams. 

It  appears  from  the  evidence  that  there 
were  16  ballots  thrown  out,  which  were  not 
Included  In  those  sent  to  the  commissioners 
of  election,  but  were  left  lying  upon  a  table. 
There  Is  much  evidence  on  the  part  of  the 
defendants,  indicating  that  these  ballol^  were 
marked  both  for  Carr  and  his  opponent,  and 
for  McDonald  and  his  opponent,  and  hence 
could  not  be  counted  for  either;  likewise 
that  part  of  them  weire  not  marked  at  all, 
and  part  marked  in  such  a  way  as  that  it 
conld  not  he  told  for  whom  the  vote  was 
Intended.  We  have  considered  all  of  this 
evidence,  and  are  of  the  opinion  that  it  la 
too  Indeflnlte  to  meet  the  clear  and  distinct 
statement  on  the  part  of  the  witnesses  for 
contestant  that  the  ballots  were  marked  for 
McDonald  and  Carr.  The  trial  Judge  found 
that  12  of  them  were  so  marked.  We  find 
that  at  least  8  of  them  were  so  marked,  and 
perhaps  12.  It  results  that  these  ballots 
were  improperly  thrown  out  Coimting  them 
for  McDonald,  he  is  found  to  have  received 
a  majority  of  the  votes.  These  ballots  are 
referred  to  in  the  record  as  perforated  bal- 
lots ;  but  we  think  the  perforation  was  made 
by  mistake.  We  are  quite  clear  in  our  con- 
clusion that  they  were  not  marked  by  the 
voters  for  purposes  of  identification. 

It  results  that  the  Judgment  of  the  trial 
court  is  affirmed,  both  as  to  Carr  and  Mc- 
Donald. The  contestees  will  pay  the  costs 
of  the  appeal.  The  coats  of  the  court  below 
will  be  paid  as  fixed  by  the  trial  court 


liOOAN  V.  BROWN,  County  Clerk. 
(Supreme  Court  of  Tennessee.     Sept,  1911.) 

1.  CoMUBBCB   ({  41*)— Traffic   in   Obioinai. 
Packages— Effect  of  Wilson  Act. 

Act  of  Congress,  known  as  the  Wilson 
act  (Act  Aug.  8,  1890,  c.  728,  2G  Stat.  313 
[U.  8.  Comp.  St.  1901,  p.  3177]),  provides 
that  all  intoxicating  liquors  transported  into 
any  state,  and  remaming  therein  for  consump- 
tion, sale,  or  storage,  shall  upon  arrival  there- 
in be  subject  to  the  operation  of  the  laws  in 
such  state,  enacted  in  the  exercise  of  its  po- 
lice powers,  to  the  same  extent  as  though  the 
liquors  had  been  produced  therein,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
introduced  in  original  packages.  Held,  that 
the  fact  that  a  wholesale  liquor  dealer  pur- 
chased all  of  his  stock  without  the  state  would 
not  render  a  wholesaler's  privilege  tax  imposed 
by  a  state  statute  violative  of  the  commerce 
clause  (article  1,  i  S)  ot  the  federal  CSonstitu- 
tion. 

[G^d.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  31;   Dec.  Dig.  $  41.*] 

2.  CoiofsiiCB  (J  72*)  —  Taxation  —  Pbopbbtt 

IMFOBTED  FOB  EXPOBTATION, 

Goods  are  subject  to.  taxation  within  the 
state,  though  they  are  imported  for  the  express 


purpose  of  reshipping  and  distributing  them  to 
persons  outside  of  toe  state. 

[Ed.  Note. — ^For  other  cases,  see  Commerce, 
Cent  Dig.  J  128;    Dec.  Dig.  $  72.*] 

3.  ComiXBCE  ({  64*)— Subjects  of  Regula- 
tion— Sale  or  Intoxicants. 

Complainant  purchases  intoxicants  at 
wholesale  Without  the  state,  and  stores  it  at 
his  place  of  business  in  Tennessee,  and  as  he 
receives  mail  orders  for  it  from  purchasers 
without  the  state  breaks  the  packages  in  which 
it  was  received,  repacks  it  in  suitable  quanti- 
ties to  fill  the  orders,  and  ships  it  to  purchas- 
ers without  the  state,  receiving  payment  by 
money  orders,  etc.,  through  the  mail.  All  ot 
his  sales  are  made  to  persons  residing  without 
the  state.  Eeld  that  to  subject  complainant's 
business  to  the  privilege  tax  imposed  by  stat- 
ute upon  wholesalers  of  intoxicating  liquors 
did  not  violate  the  commerce  clause  (article  1, 
i  8)  of  the  federal  Constitution;  the  imposi- 
tion of  a  license  fee  beine  a  proper  manner  of 
exercising  the  state's  police  power  over  the 
liquor  traffic. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  105;    Dec.  Dig.  §  64.*] 

4.  InTOXICATINO   LiQUOBS    (I   49*)— I/ICEiNSES. 

One  having  a  license  from  the  federal  gov- 
ernment may  lawfully  sell  liquor  for  medicinal 
and  all  other  purposes,  except  for  beverages, 
without  obtaining  a  license  or  privilege  tax 
from  the  state. 

fEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {50;    Dec.  Dig.  §  49.*] 

5.  Commerce  (8  64*)  —  Peivilege  Tax  — Rb- 
CEiviNQ  Intoxicants  fob  Reshipment. 

Where  a  liquor  dealer,  having  his  place 
of  business  in  this  state,  receives  liquor  pro- 
duced without  the  state,  and  stores  the  same  in 
this  state,  and  here  prepares  it  for  reshipment, 
this  state  may  declare  his  acts  a  privilege,  and 
tax  it  as  such,  Irrespective  of  where  he  sells 
the  liquor. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  I  64.*] 

6.  Commebce  (J  64*)— Occupation  Tax. 

The  fact  that  a  dealer,  engaged  in  a  busi- 
ness or  occupation,  imports  his  goods  from  an- 
other state  will  not  relieve  him  from  an  oc- 
cupation tax. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §S  104-106 ;    Dec.  Dig.  i  64.*] 

Appeal  from  Chancery  Court,  Campbell 
County;    H.  Q.  Kyle,  Chancellor. 

Suit  by  W.  M.  Logan  against  J.  B.  Brown, 
County  Clerk.  From  a  decree  for  complain- 
ant defendant  appeals.  Reversed,  and  bill 
dismissed. 

Attorney  General  Cates  and  John  Jennings, 
for  appellant  Clarence  Templeton,  for  ap- 
pellee. 

GREJEN,  J.  This  bill  was  filed  by  the  com- 
plainant to  recover  a  wholesale  liquor  deal- 
er's privilege  tax  exacted  of  him  by  the  de- 
fendant, the  clerk  of  the  county  court  of 
Campbell  county.  The  tax  was  paid  under 
protest  and  suit  brought  for  its  recovery 
within  the  statutory  time. 

From  a  decree  in  favor  of  the  complain- 
ant, defendant  has  appealed  to  this  court 


*For  other  cases  ■««  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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A  stlpalatlon  ns  to  the  facts  of  the  case  Is 
filed,  as  follows: 

"It  is  agreed  tbat  on  the  trial  of  this  case 
the  following  facts  shall  be  considered  as 
properly  proven: 

"The  complainant,  William  Tx>gan,  a  citi- 
zen and  resident  of  Campbell  county,  Xenn., 
and  IlTlng  in  the  town  of  Jellico,  on 
March  14,  1911,  opened  and  has  since  been 
conducting  a  wholesale  business  of  selling 
liquors  to  citizens  and  residents  of  other 
states  than  the  state  of  Tennessee.  Said 
business  has  been  and  is  being  conducted  In 
the  following  manner :  Complainant's  store- 
house and  place  of  business  Is  in  Jellico, 
Tenn.,  where  the  complainant  keeps  on  hand 
a  stock  of  liquors,  wines,  brandies,  gins,  and 
beers  of  an  aggregate  value  of  $3,000  to 
$3,500.  These  goods  the  complainant  buys 
in  wholesale  quantities  from  liquor  dealers  in 
otlier  states,  and  pays  for  them  by  check 
mailed  by  him  in  the  post  office  at  Jellico, 
Tenn.  He  orders  these  goods  by  mall;  the 
orders  being  mailed  by  Mm  at  the  post  office 
in  Jellico,  Tenn.  He  places  some  orders 
with  traveling  salesmen  representing  nonres- 
ident liquor  dealers.  These  orders,  placed 
with  such  traveling  salesmen,  are  likewise 
paid  by  checks,  mailed  at  the  post  office  In 
Jellico,  Tenn.  All  of  these  orders,  so  filled 
by  said  nonresident  liquor  dealers,  are  de- 
livered to  a  common  carrier  at  a  point  in 
such  foreign  state  for  delivery  to  the  com- 
plainant at  Jellico,  Tenu.  All  beer  is  thus 
purchased  by  complainant  la  quantities  of 
not  less  than  one  barrel  of  bottled  beer,  and 
no  keg  beer  is  handled  by  him.  All  other 
goods  are  purchased  by  the  complainant  In 
this  manner,  In  quantities  of  not  less  than 
two  cases.  A  case  is  a  box  or  package  con- 
sisting of  12  quarts,  or  24  pints,  or  48  half 
pints.  These  goods  are  stored  by  the  com- 
plainant at  his  place  of  business  In  Jellico, 
Tenn.,  where  the  complainant  then  proceeds 
and  conducts  a  selling  business  as  follows: 

"Complainant  makes  all  sales  by  means  of 
mail  orders  received  by  blm  at  the  post  office 
at  Jellico,  Tenn.,  having  been  previously 
mailed  to  liim  by  nonresidents  of  the  state 
of  Tennessee  at  points  within  other  states 
than  the  state  of  Tennessee.  These  mail 
orders  are  accompanied  by  checks  or  post 
office  or  express  money  orders.  Complainant 
malvcs  no  sales  to  any  parties  in  the  state 
of  Tennessee.  All  goods  purchased  by  him 
are  purchased  from  parties  outside  of  Tenn- 
essee, and  all  goods  sold  by  bim  are  sold  to 
])artle8  outside  of  Tennessee.  The  wholesale 
packages  which  he  buys  are  stored  by  him  at 
his  place  of  business  and  broken  for  sale  and 
shipment  according  to  the  demands  of  his 
sales.  All  sales  made  by  complainant  are 
consummated  by  packing  the  goods  which  he 
has  sold  and  placing  them  In  the  office  and 
charge  of  a  common  carrier  of  freight  or  ex- 
I)ress  at  Jellico,  Tenn.,  for  transportation  to 
the  party  making  the  order  outside  of  the 


state.  The  complainant  reXused  and  re- 
sisted the  payment  of  the  privilege  tax  de- 
manded by  the  defendant,  on  the  grounds 
stated  In  the  bill,  but  paid  same  on  the  7tb 
and  8th  of  June,  1911,  In  the  amounts  stated 
in  the  pm,  and  for  the  reason  that  the  clerk 
of  the  county  court  of  Campbell  county,  with 
a  duly  authorized  officer,  was  present  at  bis 
place  of  business  with  a  distress  warrant, 
demanding  payment  thereof,  or  threatening 
a  levy  and  sale  of  his  property  upon  his  re- 
fusal. Payment  was  made  under  protest 
and  duress,  and  so  received  by  the  defendant. 
Complainant  took  out  and  paid  for  United 
States  revenue  license,  as.  required  by  the 
United  States  statutes,  and  not  for  the  pur- 
pose or  intention  of  violating  the  liquor  laws 
of  Tennessee.  The  complainant's  application 
for  said  government  license  shows  on  Its 
face  that  complainant  applied  for  same  for 
the  sole  purpose  of  doing  an  interstate  boat- 


As  will  be  seen  from  this  statem^it,  the 
complainant  is  a  resident  of  Tennessee,  has 
a  place  of  business  in  Jellico,  Tain.,  and  a 
considerable  stock  of  liquors  there,  which  be 
is  engaged  in  selling.  Obviously  he  is  a 
wholesale  liquor  dealer.  As  such,  he  is  li- 
able for  the  privilege  tax  Imposed  on  that 
business  by  chapter  479,  Acts  of  1900,  unless 
be  is  relieved  therefrom  by  reason  of  the  fact 
that  he  is  making  his  sales  to  parties  out- 
side the  state. 

[1]  The  circumstance  that  he  purchases 
all  his  stock  without  the  state  has  no  weight 
in  the  case.  The  act  of  Congress,  known  as 
the  Wilson  act  (Act  Aug.  8,  1890,  e  728,  2e 
Stat.  313  [U.  8.  Comp.  St  1901,  p.  3177D. 
provides : 

That  all  fermented,  distilled,  or  other  in- 
toxicating liquors  or  liquids  transported  into 
any  state  or  territory,  or  remaining  therein, 
for  consumption,  sale  or  storage  therein,  shall 
upon  arrival  in  such  state  or  territory,  be  sub- 
ject to  the  operation  and  etCect  of  the  laws  of 
such  state  or  territory,  enacted  in  the  exer- 
cise of  Its  police  powers,  to  the  same  extent, 
and  In  the  same  manner,  as  though  such 
liquids  or  liquors  bad  been  produced  In  such 
state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  Introduced 
cberein  in  original  packages  or  otherwise." 

So  it  Is  frankly  conceded  by  learned  counsel 
for  complainant  that  the  question  here  would 
be  the  same  and  complainant  would  have  the 
same  rights,  whether  his  liquors  in  stock 
were  shipped  into  this  state,  or  produced 
In  this  state.  The  only  question,  therefore, 
is  whether  complainant's  business  la  exempt 
from  the  privilege  tax  demanded  by  the 
state,  on  account  of  the  fact  that  his  sales 
have  been  made  to  nonresidents.  In  other 
words,  is  the  taxation  of  a  business  such 
as  his  a  violation  of  the  commerce  clause 
(article  1,  i  8)  of  the  federal  ConstitutloaT 

12]  The  stock  of  goods  which  be  has  in  his 
storehouse  is  certainly  not  exempt  from  state 
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taxation.  H!yen  though  be  Imports  It  for 
the  express  purpose  of  reshlpplng  and  dis- 
tributing all  of  It  to  parties  outside  of  the 
state,  still  it  has  come  "to  rest"  within  the 
limits  of  the  state,  and  is  therefore  subject 
to  taxation.  American  Steel  &  Wire  Com- 
pany V.  Speed,  192  U.  S.  500,  24  Sup.  Ct.  365, 
48  L.  Ed.  538 ;  General  Oil  Co.  t.  Crain,  209 
U.  S.  211,  28  Sup.  Ct.  475,  52  L.  Ed.  745. 

[3]  Neither  Is  the  complainant  protected 
from  the  privilege  tax  by  the  commerce 
clause  of  the  federal  Constitution,  in  our 
opinion,  and  this,  we  think,  is  true  for  sev- 
eral reasons: 

First.  The  liquor  traffic  Is  a  well-recognlz- 
ed  subject  of  police  regulation.  The  exac- 
tion of  a  license  fee  from  a  liquor  dealer 
is  an  ordinary  exercise  of  police  power.  The 
mere  levy  of  an  occupation  tax  upon  a  liquor 
dealer,  a  resident  of  Tennessee,  with  his 
bouse  and  business  establishment  in  Tennes- 
see, eren  though  he  ships  his  sales  to  other 
states,  cannot  be  held  to  be  a  regulation  of 
commerce  between  the  states.  Certainly  It 
Is  no  more  a  regulation  of  commerce  than  the 
imposition  of  a  tax  upon  the  owners  of  ferries 
whose  boats  ply  between  landings  In  diCTer- 
enc  states.  The  power  of  the  state  so  to  tax 
ferries  was  upheld  in  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365,  2  Sup.  Ct  257,  27  L.  Ed. 
419. 

A  license  was  required  In  that  case  by  the 
city  of  Fast  St  Louis,  and  the  court  said: 

"The  exaction  of  a  license  fee  is  an  ordi- 
nary exercise  of  police  power  by  municipal 
corporations.  When,  therefore,  a  state  ex- 
pressly grants  to  an  Incorporated  city,  as  in 
this  case,  the  power  to  license,  tax,  and  reg- 
ulate ferries,  the  latter  may  impose  a  license 
tax  on  the  keepers  of  ferries,  although  the 
boats  ply  between  landings  lying  in  two 
different  states,  and  the  act!  by  which  this 
exaction  is  authorized  wjll  not  be  held  to 
be  a  regulation  of  commerce."  Ferry  Co.  v. 
East  St.  Louis,  supra ;  also  Fanning  t.  Gre- 
goire,  16  How.  534,  14  I^  Ed.  1043;  Conway 
V.  Taylor,  1  Black,  003,  17  L.  Ed.  191. 

[4]  Second.  The  agreed  statement  of  facts 
Is  peculiarly  worded.  Referring  to  com- 
plainant's selling  business.  It  says  that  he 
"makes  all  sales";  that  payments  "are" 
made  to  him ;  that  goods  "are  stored"  by 
him,  etc.  The  present  tense  is  used  through- 
out. There  is  no  distinct  averment  In  the 
Btipulation  of  facts  that  the  complainant  has 
not  heretofore  made  sales  in  Tennessee. 

If  we  concede,  however,  that  it  is  intended 
to  be  said  that  complainant  has  never  made 
sales  to  parties  within  the  state,  still  there  is 
no  guaranty  that  he  will  continue  so  to  ex- 
clude such  parties  from  buying  hereafter. 
He  has  his  bouse  in  Tennessee,  his  liquors 
In  Tennessee,  his  equipment  and  location, 
and  is  prepared  to  make  sales  In  Tennessee. 
He  is  entitled,  under  the  law,  to  sell  his  liq- 
uor for  medicinal,  mechanical,  scientific,  culi- 
nary and  all  other  purposes,  save  for  bever- 
141  S.W.— 48 


age  purposes  alone.  Kelly  t.  State  (Whole- 
saler's Case)  123  Tenn.  ■ — ,  132  S.  W.  193. 

Looking  to  the  organization  and  equip- 
ment of  complainant's  business,  it  must  le 
conceded  that  be  is  engaged  in  the  general 
occupation  of  a  liquor  dealer  in  Tennessee. 
Such  occupation  is  declared  a  privilege  and  a 
tax  is  demanded  by  the  state  for  its  pursuit. 

The  fact  that  particular  sales  so  far  made 
by  him  have  been  to  nonresidents  does  not 
relieve  his  business  of  the  privilege  tax,  by 
reason  of  any  provision  of  the  federal  Consti- 
tution. 

This  conclusion  seems  to  us  fully  war- 
ranted from  the  case  of  Ficklen  v.  Taxing 
District,  145  U.  S.  1,  12  Sup.  Ct  810,  36  L. 
Ed.  601. 

In  this  case,  the  court  con.sIdered  a  mer- 
chandise broker's  tax,  which  was  imposed 
upon  certain  parties  in  the  taslug  district 
of  Memphis,  the  business  of  one  of  whom 
was  entirely  between  nonresident  principals. 

Speaking  of  the  case,  the  court  said: 

"In  the  case  at  bar,  the  complainants  were 
established  and  did  business  in  the  taxing 
district,  as  general  merchandise  brokers, 
and  were  taxed  as  such  under  section  9  of 
chapter  96  of  the  Tennessee  Laws  of  1881, 
which  embraced  a  different  subject-matter 
from  section  16  of  that  chapter.  For  the 
year  1887,  they  paid  the  tax  of  $50  charged, 
gave  bond  to  report  their  gross  commissions 
at  the  end  of  the  year,  and  thereupon  re- 
ceived, and  throughout  the  entire  year  held, 
a  general  and  unrestricted  license  to  do  bus- 
iness as  such  brokers.  They  were  thereby 
authorized  to  do  any  and  all  kinds  of  com- 
mission business,  and  became  liable  to  pay 
the  privilege  tax  In  question.  It  was  fixed 
in  part,  and  in  part  graduated  according 
to  the  amount  of  commissions  received.  Al- 
though the  principals  happened,  during  1887, 
as  to  the  one  party  to  be  wholly  nonresident, 
and  as  to  the  other  largely  so,  this  fact 
might  have  been  otherwise  then  and  after- 
wards, as  their  business  was  not  confined  to 
transactions  for  nonresidents." 

The  authorities  are  reviewed  to  a  consid- 
erable extent,  and  the  result  of  the  entire 
case  we  find  to  be  well  summarized  In  one 
of  the  headnotes,  as  follows: 

"A  state  legislature  may  tax  trades,  pro- 
fessions, and  occupations  in  the  absence  of 
Inhibition  in  the  state  Constitution  In  that 
regard;  and,  where  a  resident  citizen  is  en- 
gaged in  a  general  business,  subject  to  a 
particular  tax,  the  fact  that  the  business 
done  chances  to  consist,  for  the  time  being, 
wholly  or  partially  in  negotiating  sales  be- 
tween resident  and  nonresident  merchants 
of  goods  situated  in  another  state,  does  not 
necessarily  Involve  the  taxation  of  Interstate 
commerce,  forbidden  by  the  Constitution." 

While  it  is  true,  at  the  conclusion  of  this 
opinion,  the  following  language  is  used: 

"What  position  they  would  have  occupied 
If  they  had  not  undertaken  to  do  a  general 
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commission  business,  and  had  taken  out  no 
license  therefor,  but  had  simply  transacted 
business  for  nonresident  principals,  is  an 
entirely  different  question,  which  does  not 
arise  upon  this  record."  While  it  is  true  this 
language  is  used,  It  has  no  application  here, 
for  this  complainant  is  no  broker  or  agent, 
doing  business  for  nonresident  principals. 
He  is  a  resident  of  Tennessee,  doing  business 
for  himself  in  Tennessee.  The  circumstance 
that  he  has  failed  to  apply  for  license  to  en- 
gage in  the  occupation  of  a  liquor  dealer 
does  not  determine  the  question  whether  or 
not  he  is  engaged  in  such  general  occupation. 
We  think  he  is  so  engaged,  and  Is  accord- 
ingly liable  for  the  tax,  although  bis  sales, 
80  far,  have  been  to  purchasers  without  the 
state. 

[S]  Third.  The  tax  Imposed  upon  com- 
plainant has  reference  to  bis  business  within 
the  state,  and  Interposes  no  obstacle  to  his 
sales  and  shipments  out  of  the  state. 

He  has  his  business  bouse  in  Tennessee, 
where  he  gathers  his  stock  of  goods.  He 
here  receives  his  purchases,  breaks  bulk, 
assorts  his  stock,  and  here  keeps  it  He 
gets  his  orders,  prepares  his  shipments,  de- 
livers to  the  carriers,  and  receives  his  re- 
mittances in  Tennessee.  In  fact,  every  de- 
tail of  bis  business  is  within,  and  under  the 
protection  of,  the  state  of  Tennessee,  except 
that  be  makes  his  sales  to  parties  without 
the  state,  and  purchases  his  stock  from  out- 
side the  state,  which  latter  incident  has  no 
bearing  on  the  controversy,  by  reason  of 
the  provisions  of  the  Wilson  act,  heretofore 
mentioned. 

We  are  of  opinion  that  the  state  has  a 
right  to  declare  the  doing  of  these  things 
within  her  borders  a  privilege,  and  to  tax 
such  privilege  accordingly. 

[t]  The  state  may  tax  a  business  or  occu- 
pation, and  the  fact  that  the  stock  of  a  par- 
ticular dealer,  engaged  In  such  business  or 
occupation,  happens  to  have  been  bought  and 
brought  In  from  some  other  state  will  not 
relieve  him  of  the  tax.  Woodruff  v.  Parham, 
8  Wall.  123,  10  L.  Ed.  382;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  6  Sup.  Ct  1091,  29  L.  Ed. 
267. 

As  was  observed  by  the  Supreme  Court, 
in  the  case  of  American  Steel  &  Wire  Com- 
pany V.  Speed,  supra,  these  two  cases  an- 
nounced a  doctrine  years  ago  which  has 
never  since  been  questioned,  and  "has  be- 
come the  basis  of  the  taxing  power  exerted 
for  years  by  all  the  states  of  the  Union.  The 
cases  themselves  have  been  approvingly  re- 
ferred to  in  decisions  of  this  court  too  num- 
erous to  be  cited." 

If  a  dealer,  engaged  in  a  particular  busi- 
ness, may  be  required  to  pay  a  tax  levied 
upon  that  business,  even  though  be  pur- 
chases all  his  goods  without  the  state,  we 
can  perceive  no  reason  why  a  dealer,  engaged 
in  a  particular  business,  may  not  be  required 


to  pay  a  tax  levied  upon  that  business,  even 
though  he  sells  all  his  goods  without  the 
state.  The  tax  is  no  more  a  burden  on  com- 
merce in  the  one  instance  than  in  the  other. 
It  is  not  exacted  of  the  interstate  traffic  in 
either  case,  but  of  the  business  in  both 
cases. 

Upon  this  question,  the  somewhat  recent 
holding  of  the  Supreme  Court,  in  Cargill  v. 
Mhmesota,  180  U.  S.  452,  21  Sup.  Ct  423,  45 
L.  Ed.  619,  seems  determinative. 

In  that  case,  the  state  of  Minnesota  had 
passed  an  act  regulating  the  business  of 
grain  elevators.  Among  other  things,  it 
required  that  all  persons  operating  such  ele- 
vators should  obtain  a  license  therefor  from 
the  proper  state  authorities.  A  fee  was 
charged  for  this  license.  Considerable  bus- 
iness was  transacted  at  these  elevators  In 
the  way  of  purchasing  wheat,  but  the  entire 
sales  of  the  particular  elevator  consider- 
ed in  the  case  referred  to  were  to  nonresi- 
dents, and  all  its  grain  was  sold  and  shipped 
to  parties  outside  the  state. 

It  was  urged  upon  the  court  that  the  li- 
cense required  of  this  elevator,  in  view  of 
the  character  of  business  it  was  doing,  was 
a  violation  of  the  commerce  clause  of  the 
federal  Constitution. 

In  response  to  this,  the  court  said: 

"It  Is  also  contended  that  the  require- 
ment of  a  license  from  the  defendant  com- 
pany Is  inconsistent  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  states. 
This  view  cannot  be  accepted.  The  statute 
puts  no  obstacle  in  the  way  of  the  purchase, 
by  the  defendant  company,  of  grain  in  the 
state,  or  the  shipments  out  of  the  state  of 
such  grain  as  is  purchased.  The  license  has 
reference  only  to  the  business  of  the  defend- 
ant at  its  elevator  and  warehouse.  The 
statute  only  requiijes  a  license  in  respect  to 
business  conducted  at  an  established  ware- 
house In  the  state,  between  the  defendant 
and  the  sellers  of  the  grain.  We  do  not 
perceive  that,  in  so  doing  the  state  has  in- 
trenched upon  the  domain  of  federal  au- 
thority, or  regulated,  or  sought  to  regulate, 
commerce.  In  no  real  or  substantial  sense 
is  such  commerce  obstructed  by  the  require- 
ment of  a  license."  W.  W.  Cargill  Co.  v. 
Minnesota  ex  rel.,  etc.,  180  U.  S.  452,  21 
Sup.  Ct.  423,  46  L.  Ed.  619. 

We  are  of  opinion  that  the  foregoing  is 
sound  authority  upon  which  to  base  the  con- 
clusion heretofore  announced,  tliat  this  com- 
plainant is  only  taxed  with  reference  to 
matters  transacted  by  him  at  his  business 
house,  and  as  to  his  purchasing  business  and 
other  parts  of  his  business,  and  does  not  re- 
fer to  or  burden  bis  sales  to  parties  outside 
the  state. 

For  the  reason  stated,  the  decree  of  the 
chancellor  will  be  reversed,  and  the  bill 
dismissed. 
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MARSHALL  ▼.  STATE. 
(Supreme  Court  of  Arkansas.     Not,  27,  1011.) 

1.  Crihirai.  Law  (S  970*)— Gbounds  fob  Ar- 
rest OF  Judgment— Statutory  Provisions. 

Under  Kirby's  Dig.  S  2427,  the  sole  ground 
for  arrest  of  judgment  is  that  the  facts  stated 
in  the  indictment  did  not  constitute  a  public  of- 
fense within  the  jurisdicton  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Big.  iS  2445-2462;    Dec.  Dig.  {  970.*] 

2.  Criminal  Law  (|  6Co*)—AppeaI/— Discre- 
tion OF  Lower  Codbt— Exclusion  of  Wit- 
nesses. 

Where  the  owner  of  a  store,  alleged  to 
have  been  entered,  was  among  the  witnesses 
who  were  excluded  from  the  courtroom,  but  waa 
called  first  and  was  then  permitted  to  sit  by 
the  prosecuting  attorney  during  the  remainder 
of  the  trial,  it  was  not  an  abuse  of  discretiou, 
though  he  was  the  foreman  of  the  grand  jury 
finding  the  indictment,  and  was  known  to  all 
the  jurors, 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  665.*J 

3.  Criminal  Law  (i  742*)— Twal— Pbovinck 

OF    JUBT. 

The  jury  are  the  sole  judges  of  the  cred- 
ibility of  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1138,  1719-1721;  Dec.  Dig,  i 
742.*] 

4.  BuBGLABT  a  41*)— Sufficiency  op  Evi- 
dence. 

Evidence  in  a  prosecution  for  burglary  held 
.sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  M  94-103 ;    Dec.  Dig.  {  41.*] 

Appeal  from  Circuit  Court,  Lafayette 
County;   Jacob  M.  Carter,  Judge. 

William  Marshall  was  convicted  of  bur- 
glary, and  he  appeals.    Affirmed. 

D.  L.  King,  for  appellant.  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  Wm.  H.  Rector,  Asst. 
Atty.  Gen.,  for  the  State. 

HART,  J.  William  Marshall  was  Indicted 
and  convicted  of  the  crime  of  burglary,  and 
has  appealed  from  the  Judgment  rendered. 

[1]  Counsel  for  the  defendant  calls  our 
attention  to  an  alleged  defect  in  the  Indict- 
ment, and  urges  a  reversal  on  this  account 
No  demurrer  to  the  Indictment  was  filed.  A 
motion  in  arrest  of  judgment  was  made,  but 
our  statute  provides  that  the  only  ground 
upon  which  the  judgment  should  be  arrested 
Is  that  the  facts  stated  in  the  indictment  do 
not  constitute  a  public  offense  within  the 
jurisdiction  of  the  court.  Kir.  Dig.  {  2427; 
Ince  V.  State,  77  Ark.  426,  93  S.  W.  65.  Test- 
ed by  this  rule,  the  Indictment  upon  which 
the  defendant  was  tried  was  not  void.  At 
moat,  the  indictment  could  only  be  consider- 
ed as  defective,  and  we  do  not  even  decide 
this  question.  It  is  sufficient  to  say  that  the 
motion  in  arrest  of  Judgment  was  not  well 
taken. 

[2]  It  is  next  contended  by  counsel  for  the 
defendant  that  the  court  erred  In  permitting 
R.  L.  Bradshaw  to  remain  in  the  courtroom 
after  he  had  testified.    Bradshaw  is  the  per- 


son whose  store  Is  alleged  to  have  been  bur- 
glarized, and  he  was  the  foreman  of  the 
grand  Jury  which  indicted  the  defendant. 
When  the  case  was  called  for  trial,  the  wit- 
nesses were  put  under  the  rule.  Bradshaw 
was  put  on  the  stand  first  by  the  state,  and 
after  he  had  finished  testifying  he  was  ex- 
cused from  the  rule  and  permitted  to  take 
his  seat  by  the  prosecuting  attorney  during 
the  remainder  of  the  trial.  It  Is  contended 
by  counsel  for  the  defendant  that  Bradshaw 
was  a  prominent  man  in  the  community,  well 
and  favorably  known  to  all  the  Jurors,  and 
that  on  this  account,  and  for  the  reason  that 
lie  was  foreman  of  the  grand  jury  which  in- 
dicted the  defendant,  his  presence  in  the 
courtroom  during  the  trial  had  an  undue  in- 
fluence on  the  Jury.  This  objection  is  not  well 
( .nken.  The  object  and  purpose  of  putting  wit- 
nesses under  the  rule  Is  not  to  prevent  them 
from  exercising  an  undue  influence  on  the 
jury  by  their  presence  In  the  courtroom  dur- 
ing the  trial,  but  It  is  to  elicit  the  truth  from 
the  witnesses,  and  to  prevent  falsehood. 
The  matter  of  excluding  the  witnesses  from 
the  courtroom  while  they  are  not  under  ex- 
amination is  not  one  of  right,  but  is  within 
tlie  sound  discretion  of  the  court.  It  Is  true 
that  Bradshaw  was  again  called  to  the  stand, 
and  testified  In  rebuttal  for  the  state;  but 
his  testimony  then  was  on  immaterial  mat- 
ters, and  from  an  examination  of  it  we  can- 
not see  that  the  defendant  was  prejudiced 
by  the  action  of  the  court  la  allowing  Brad- 
shaw to  remain  In  the  courtroom  after  he 
had  flrst  testified. 

The  most  serious  question  in  the  case,  and 
that  which  has  given  us  the  gravest  concern, 
is  whether  or  not  the  verdict  of  the  Jury  Is 
warranted  by  the  evidence.  The  undisputed 
evidence  in  the  case,  briefly  stated,  is  as 
follows:  On  Sunday  morning,  the  11th  day 
of  August,  1911,  John  McLendon  went  to 
the  storehouse  of  R.  L.  Bradshaw  at  Spirit 
Lake  in  Lafayette  county.  He  lived  about 
a  quarter  of  a  mile  from  the  store.  He  ar- 
rived at  the  store  at  about  7  o'clock  that 
morning,  and  discovered  that  the  store  Dad 
been  broken  open.  The  panel  bad  been  brok- 
en out  of  the  front  door,  and  the  back  door 
had  been  left  open  by  the  parties  who  had 
entered  the  store.  McLendon  discovered 
that  two  or  three  silver  watches  had  been 
taken  from  the  drawer,  which  were  worth 
$5  apiece.  He  also  found  a  couple  of  shoe 
boxes,  from  which  the  shoes  had  been  taken ; 
one  pair  of  shoes  was  worth  $4,  the  other 
?5.  The  goods  were  torn  up  pretty  badly, 
and  there  were  indications  that  they  bad  al- 
so taken  some  hats  and  some  hose.  Some 
groceries  were  also  taken.  It  appears  that 
the  parties  who  had  entered  the  store  lit 
matches  in  order  to  see,  and  the  paper  was 
burned  off  of  some  of  the  boxes.  Some  cloth- 
ing also   was   missed.     Bradshaw  and   Mc- 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  K«7  No.  Series  *  Rep'r  Indexes 
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Lendon  found  In  the  store  some  old  clothes 
and  an  old  pair  of  shoes.  The  old  clothes 
were  Identified  by  the  witnesses  for  the  state 
as  being  the  property  of  the  defendant,  Mar- 
shall. The  old  pair  of  shoes  was  also  Iden- 
tified by  one  of  the  witnesses  for  the  state 
as  being  the  shoes  of  the  defendant,  and  as 
haying  been  worn  by  him  on  the  night  of 
the  burglary.  The  shoes  were  In  the  court- 
room, and  the  witness  identified  them  as  be- 
ing the  pair  worn  by  the  defendant  at  a 
party  on  the  night  of  the  burglary  is  al- 
leged to  have  been  committed. 

The  defendant  took  the  stand  in  his  own 
behalf,  and  denied  having  participated  in  the 
burglary.  He  admitted  that  the  old  clothes 
exhibited  to  the  Jury  as  having  been  found 
in  the  store  belonged  to  him,  and  said  that 
on  the  preceding  day  he  had  loaned  them  to 
another  negro,  ^ho  was  wearing  them  on 
the  night  the  burglary  is  alleged  to  have 
been  committed.  The  defendant  admitted 
that  he  went  to  the  party  with  George  Sand- 
ers, the  negro  who  was  wearing  his  clothes 
on  the  night  of  tbe  alleged  burglary,  but  de- 
nied that  after  he  left  the  party  be  went  to 
the  storehouse  of  Bradshaw.and  helped  to 
burglarize  it  He  also  denied  that  the  shoes 
found  in  the  store  the  morning  after  the  al- 
leged burglary  belonged  to  him,  or  that  be 
had  ever  worn  them.  Other  evidence  was 
introduced  by  liim  tending  strongly  to  cor- 
roborate his  statements. 

It  is  first  insisted  by  counsel  for  the  de- 
fendant that  there  is  no  evidence  tending  to 
show  that  the  store  was  broken  into  in  the 
nighttime.  We  cannot  agree  with  counsel 
In  this  contention.  McLendon  testified  that 
he  did  not  see  the  defendant  at  the  store 
on  Saturday.  From  this  the  jury  might  hare 
inferred  that  McLendon  was  there  on  Sat- 
urday, performing  his  duties  as  clerk.  \Ve 
also  quote  as  follows  from  his  testimony: 
"Q.  Where  do  yon  live?  A.  1  live  at  Mr. 
Brndshaw's  on  Spirit  Lake.  Q.  Do  you  work 
in  his  store  there?  A.  Yes,  sir.  Q.  Do  you 
remember  the  occasion  when  it  is  said  the 
store  was  broken  open?  A.  Yes,  sir.  (j. 
When  was  that?  A.  On  Saturday  night.  Q. 
Who  first  discovered  it?  A.  I  did.  Q.  About 
what  time  next  morning  did  you  discover 
that  the  store  had  been  broken  open?  A. 
About  7  o'clock,  I  reckon." 

He  also  testified  that  the  parties  who  en- 
tered the  store  had  lit  matches  in  order  to 
fee,  and  that  he  bad  heard  pistol  shots  in 
the  direction  of  the  store.  He  also  stated 
that  one  of  the  pistol  balls  had  entered  the 
store  from  the  rear.  From  this  and  other 
evidence  in  the  case,  the  Jury  might  well 
have  inferred  that  the  store  was  broken  In- 
to in  the  nighttime,  and  on  the  Saturday 
night  in  question. 

The  evidence  tending  to  connect  tbe  de- 
fendant with  the  burglary  is  not  so  strong. 


and  it  may  be  said  that  it  Is  weak;  but  we 
think  It  is  sufficient  to  warrant  the  Jury  in 
convicting  the  defendant.  The  defendant 
testifies  that  the  clothes  found  in  the  store 
on  the  morning  after  the  burglary  belonged 
to  him,  but  that  they  had  been  worn  by  an- 
other negro  (George  Sanders)  on  the  night  of 
the  burglary.  In  this  he  Is  corroborated  by 
a  number  of  other  witnesses,  who  saw  him 
at  the  party.  He  denies  that  he  owned  tbe 
shoes  found  in  the  store,  or  that  he  ever 
wore  them.  In  this  he  is  corroborated  by 
other  witnesses,  but  In  this  respect  he  is 
contradicted  by  another  negro,  named  Dallas 
Sjnith.  Dallas  was  at  the  party,  and  upon 
being  asked  If  he  noticed  the  shoes  the  de- 
fendant had  on  that  night  answered,  "Yes." 
He  was  then  asked  what  kind  of  shoes  they 
were.  He  pointed  to  the  shoes  lying  on  the 
floor,  which  bad  been  found  in  the  store  the 
morning  after  the  burglary,  and  said,  "There 
they  Is."  He  was  then  asked  if  he  was  sure 
they  were  the  shoes,  and  answered,  "Yea, 
sir."  On  cross-examination  he  gave  as  one 
of  his  reasons  for  knowing  the  shoes  that 
they  were  not  mates. 

[3,  4]  Tbe  Jury  are  the  sole  Judges  of  tbe 
credibility  of  the  witnesses,  and  the  testi- 
mony of  Dallas  Smith,  when  taken  in  con- 
nection with  tbe  fact  that  the  defendant 
and  George  Sanders  went  to  the  party  to- 
gether, and  left  it  together  at  a  late  hour  on 
the  night  tbe  store  was  broken  into,  and  the 
further  fact  that  the  clothes  found  in  the 
store  had  been  worn  by  George  Sanders  on 
that  night  warranted  the  Jury  in  finding  that 
the  defendant  was  present  and  participated 
in  the  burglary. 

The  Judgment  will  be  afllrmed. 


BROCK  V.  STATE. 
(Supreme  Court  of  Arkansas.    Nov.  27,  1911.) 

1.  Criminai,  Law  (§  718*)— Witnesses  (| 
40o*)  —  Contradiction  —  Testimony  Sub- 
ject TO — Aboument  of  Council. 

In  a  prosecution  for  murder,  where  there 
was  no  charge  or  proof  that  defendant  had 
conspired  with  one  of  his  witnesses  to  kill  the 
decensed,  and  such  witness  testified  on  cross- 
examination  that  he  was  not  present  at  the 
time  of  the  bomicide,  it  was  improper  for  the 
state  to  contradict  that  testimony  by  another 
witness  and  hence  such  improper  testimony 
having  been  admitted,  argument  of  counsel  that 
defendant  and  witness  had  entered  into  a  con- 
spiracy, being  based  upon  the  improper  testi- 
mony, was  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  1668;  Dec.  Dig.  J  718  ;•  Witness- 
es, Cent  Dig.  S§  1273,  1275 ;  Dec  Dig.  {  405.*1 

2.  Criminal  Law  (§  1171*)— Appeal— Pbkju- 

DICIAL  EBBOB— AKOUMENT  OF  COUNSEL. 

Where  the  prosecuting  attorney  improper- 
ly argued  that  defendant  and  one  of  his  wit- 
nesses had  conspired  to  kill  deceased,  such  ar- 
gument was  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  !l  3126,  3127;    Dec.  Dig.  |  llTl.*! 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dts.  ft  Am.  Die  K«7  No.  Ssrlea  ft'R«p'r  indexw 
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3.  Criminai.    Law    (J    717*)— Tbial  — Akgu- 
UENT8  OF  Counsel. 

In  a  homicide  case,  where  the  court'  cor- 
rectly charfiied  that  if  the  evidence  showed  be- 
yond a  reasonable  doubt  defendant  killed  de- 
ceased, the  burden  of  proving  mitigating  cir- 
cumstances, justification,  or  excuse  devolved 
upon  defendant  unless  they  appeared  from  the 
evidence  offered  by  the  state,  and  that  such 
matters  could  not  be  considered  as  facts  un- 
less proven,  bnt  if  upon  the  whole  case  there 
is  a  reasonable  doubt  whether  the  killing 
amounted  to  murder,  defendant  cannot  be  found 
guilty,  the  burden  of  proof  resting  upon  the 
state  throughout  the  case,  argument  of  counsel 
that  the  instruction  meant  that,  the  killing  be- 
ing proven,  the  burden  of  proving  justification 
was  on  defendant,  and  that  if  he  did  not  prove 
that  he  must  be  convicted,  was  improper,  being 
both  erroneous  in  law  and  in  conflict  with  the 
instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1682-1687 ;    Dec.  Dig.  S  717.*] 

4.  Homicide  (§  150»)— Evidence— Bihiden  of 
Pboof. 

In  a  prosecution  for  murder,  unless  the  ev- 
idence on  the  part  of  the  state  shows  circum- 
stances of  mitigation,  it  devolves  upon  the  de- 
fendant to  show  them,  but  the  burden  of  proof 
remains  on  the  state  throughout  the  trial. 

[Ed.  Note. — For  other  cases,  see  Homicide) 
Cent.  Dig.  I  275;   Dec  Dig.  §  150.»] 

5.  HoiiiciDB    (I    339*)  —  Appeal  —  Habmlkss 
Ebrob. 

The  exclusion  of  the  testimony  of  the  of- 
ficer to  whom  accused  surrendered  himself  aft- 
er the  killing,  as  to  the  remarks  made  by  ac- 
cused, was  not  prejudicial  where  accused  him- 
self testified  to  such  remarks. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  714;    Dec.  Dig.  §  339.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   R.  E.  Jeffery,  Judge. 

Dave  Brock  was  convicted  of  murder,  and 
he  appeals.     Reversed  and  remanded. 

On  the  night  of  November  19,  1910,  be- 
tween 9  and  10  o'clock,  Dave  Brock  killed 
James  Parsons  In  Jackson  county,  Ark.,  Vy 
shooting  him  with  a  pistol,  and  Brock  was 
convicted  on  sufflclent  tndlctmeut  of  the 
crime  of  murder  in  the  first  degree  and  ap- 
peals to  this  court.  Brock  was  Indebted  to 
Parsons  in  the  sum  of  $6,  and  went  to  Par- 
sons' home  and  called  him  out  of  bed.  Par- 
sons went  out  in  the  yard  to  where  Brock 
was.  They  were  stooping  down  counting  the 
money  when  Parsons  said  to  Brock,  "That's 
right,  Dave;  that's  six  dollars;"  and,  the 
moment  he  said  that.  Brock  raised  to  his 
feet,  and  Parsons  said,  "Dwn't  do  that,  Dave," 
and  just  then  Brock  shot  him.  Parsons 
did  not  rise  up  from  where  he  was  stooping 
down,  bnt  Brock  did  rise  up  and  shoot  him, 
and  then  ran  away  from  the  house.  This, 
briefly  stated,  is  the  testimony  on  the  part 
of  the  state  of  the  eyewitness,  Mrs.  Par- 
sons, to  the  killing.  The  testimony  on  be- 
half of  the  defendant  tended  to  show  that 
Brock  owed  Parsons  $6,  and  had  offered  to 
pay  him,  on  one  occasion,  in  hogs  at  a  cer- 
tain price;  that  the  price  of  the  hogs  was 
more  than  the  debt  due  Parsons,  and  Pat^ 


sons  at  the  time  did  not  have  the  money  to 
pay  Brock  the  difference.  Then  Brock  of- 
fered to  let  Parsons  take  the  hogs  and  pay 
later.  This  Parsons  declined,  and  promised 
to  call  and  get  the  hogs  as  soon  as  he  could 
get  the  money  to  pay  for  them.  Brock  sold 
the  hogs  before  Parsons  called  for  them. 
When  Parsons  found  that  the  hogs  had  been 
sold  he  made  threats  to  various  parties  to 
the  effect  that  If  Brock  did  not  let  him  have 
the  hogs,  instead  of  paying  him  the  money, 
he  intended  to  kill  him.  One  witness  said 
that  Parsons,  speaking  of  Brock,  used  this 

language :  "G d him,  I  will  kill  him." 

John  Allgood,  the  father-in-law  of  Brock, 
testified  that  Parsons  told  him  "to  tell  Brock 
that  if  he  paid  him  the  money  Instead  of 
letting  him  have  the  hogs,  according  to  their 
agreement,  that  they  would  mix  up,"  and 
Parsons    further    said,    speaking   of   Brock: 

"Why,  I  would  kill  the  d s ■  of  a 

b— —  before  I  would  let  him  do  me  that 
way."  This  last  threat  was  communicated 
by  Allgood  to  Brock  a  short  time  before 
Brock  went  to  Parsons'  house.  Parsons  had 
been  demanding  the  money  that  was  due 
him,  and  Brock  had  received  notice  that  Par- 
sons wanted  his  money.  Brock  went  to  Par- 
sons' house,  as  his  testimony  tends  to  show, 
for  the  purpose  of  paying  him  the  money. 
He  says,  that  when  he  got  to  his  own  home 
that  evening,  he  found  his  mules  and  stock 
out,  and  his  gates  open,  and  his  crib  of  corn 
open,  and  that  he  took  a  pistol,  thinking 
that  some  persons  might  be  about  there  steal- 
ing com,  stock,  and  harness,  same  as  bad 
happened  to  him  a  few  days  before ;  that  he 
hunted  for  the  parties  a  considerable  time  and 
could  not  find  them.  He  had  promised  to  pay 
the  debt  that  week,  and  It  was  Saturday 
night,  so  he  went  over  to  Parsons  for  the 
purpose  of  paying  him.  He  asked  some  of 
the  boys  to  go  with  him,  but  they  all  refused, 
and  he  went  alone.  At  the  time  he  started 
over  to  Parsons',  his  father-in-law  and  others 
of  his  household  cautioned  him  about  the 
danger,  but  he  had  no  ill  will  against  Parsons 
and  anticipated  no  trouble  with  him,  so  he 
went  over  to  Parsons'  house  and  called  hlra 
out  for  the  purpose  of  paying  him.  "The 
money  he  had  was  mostly  small  change." 
He  counted  out  the  money  on  a  block  or 
slab.  Parsons  gave  him  a  receipt.  Brock 
then  described  what  took  place  after  this 
as  follows:  "I  asked  him  (Parsons)  to  read 
It,  if  be  would  mind  reading  it;  he  says 
'Read  it  yourself,'  quick  and  short  I  knew 
then,  for  the  first  time,  that  he  was  out  of 
the  way.  He  gave  me  a  receipt,  and  I 
thought  I  would  walk  away  from  him.  I 
made  about  three  steps  toward  home.  He 
caught  hold  of  my  shoulder.  He  kind  of 
turned  me  around  and  I  jerked  loose  from 
him,  and  be  backed  up  in  front  of  me,  like, 
and  says,  'Dave,  after  this,  when  you  make 
a  trade,  Q d you,  stick  to  it,  or. 


■For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig-  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Q d yon,  I  will  kill  you,'  and  he  runs 

his  hand  In  his  pocket  (Indicating),  and  I 
Jerked  out  this  gun  and  fired,  and  jumped 
as  far  as  I  could  to  get  out  of  his  way." 
In  brief,  the  above  are  substantially  the  facts 
as  related  by  the  only  two  eyewitnesses. 

John  Allgood  testified  on  behalf  of  the  ap- 
pellant as  to  the  threats  that  had  been 
made  by  Parsons  concerning  appellant,  and 
that  he  had  communicated  these  threats  to 
appellant.  On  cross-examination  he  was  ask- 
ed the  following  question:  "I  will  ask  you 
If  you  had  a  conversation  with  that  man 
Frank  Humphreys  that  you  have  Just  been 
shown  here  on  the  south-bound  passenger 
train,  that  is  No.  23,  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Ry.  Co.,  the  week  after 
this  killing,  during  the  week,  coming  from 
Newport  or  going  from  Newport  to  Bradford, 
and  In  which  you  stated  to  Prank  Hum- 
phreys, you  and  he  being  present,  if  you  did 
not  say  in  your  conversation  that  you  were 
with  Brock  that  night?"  The  appellant  ob- 
jected to  the  question  and  his  objection  was 
overruled.  Witness  answered  as  follows :  "I 
think  probably  I  had  a  conversation  with  the 
man,  but,  as  to  saying  that  I  was  with  him 
(Brock)  at  Jim  Parsons',  I  deny  it."  He  was 
further  asked :  "Q.  You  did  not  do  that  In 
the  conversation  I  have  Just  called  your  at- 
tention to;  you  did  not  say  that  you  were 
with  Brock  at  Jim  Parsons'  When  he  killed 
hlin?     A.  I  did  not." 

Frank  Humphreys  was  called  In  rebuttal 
and  permitted  to  testify  over  the  objection 
of  appellant  that  he  had  the  conversation  as 
indicated  In  the  above  question  with  witness 
Allgood,  and  that  Allgood  told  him  that  he 
was  with  Dave  Brock  when  Dave  Brock 
killed  Parsons,  and  went  with  Dave  Brock 
to  the  ofiJcer  to  give  himself  up.  Among 
other  instructions,  the  court  gave  the  fol- 
lowing: "The  Jury  are  Instructed  that  if  the 
evidence  shows,  beyond  a  reasonable  doubt, 
that  the  defendant  killed  James  Parsons,  the 
person  named  in  the  indictment,  in  manner 
and  form  as  charged  therein,  the  burden  of 
proving  facts  and  circumstances  which  miti- 
gate. Justify  or  excuse  the  homicide  devolves 
upon  the  defendant,  unless  such  facts  or  cir- 
cumstances sufficiently  appear  from  the  evi- 
dence offered  by  the  state,  if  the  defendant 
has  failed  to  prove  such  circumstances  or 
facta  and  they  do  not  otherwise  appear,  you 
cannot  consider  them  as  matters  proven  in 
the  case.  But  If,  upon  the  whole  case,  you 
have  a  reasonable  doubt  that  the  killing 
amounted  to  murder,  you  cannot  find  the  de- 
fendant guilty  of  that  crime.  However,  the 
burden  of  proving  those  circumstances  which 
make  a  murder  murder  in  the  first  degree 
can  never  devolve  upon  the  accused.  That 
burden  rests  upon  the  state  throughout  the 
case,  whatever  else  may  arise." 

In  the  course  of  his  argument,  Gustavo 
Jones,  one  of  the  attorneys  for  the  state, 
made  use  of  the  following  remarks:   "John 


Allgood  went  to  bed  and  went  to  sleep  and 
sent  Brock  on  the  mission  of  murder,  and 
Brock  waited  until  Parsons  was  looking 
down  and  counting  the  money.  He  waylaid 
him  and  killed  htm."  And  again:  "The  de- 
fendant, Brock,  and  John  Allgood  were  Just 
carrying  out  the  plan  they  had  agreed  upon 
to  kill  Parsons,  and  Brock  killed  him  in  pur- 
suance of  their  plan  agreed  upon."  And 
again:  "The  instruction  means  that,  the 
killing  being  proven,  the  burden  of  proving 
that  he  was  Justified  In  doing  It  is  on  the 
defendant,  and  if  the  defendant  does  not 
prove  to  your  satisfaction  that  he  is  not 
guilty,  you  must  convict  him  of  murder." 
And  again:  "The  defendant's  shrewd  advis- 
ers. Judge  Stuckey  and  Mr.  Grant,  when  they 
were  advising  him  what  to  say,  did  not  know 
what  Brock  had  told  Frank  Humphreys. 
as  was  testified  to  before  you  in  this  case 
by  Frank  Humphreys."  And  the  prosecuting 
attorney,  in  his  argument,  said  to  the  jury: 
"It  is  my  opinion  that  John  Allgood  w&a 
there  when  Dave  Brock  shot  James  Par- 
sons." The  above  remarks  of  counsel  'were 
objected  to  at  the  time  and  the  objection 
was  overruled,  and  exceptions  were  duly 
saved  to  the  ruling  of  the  court 

The  state  proved  by  witness  Oliver  Smith, 
who  was  a  constable,  that  immediately  aftt-r 
the  killing,  Brock  went  to  him  and  surren- 
dered, telling  him  that  he  had  killed  Par- 
sous.  The  appellant  on  cross-examination, 
sought  to  show  by  the  witness  that,  at  the 
time  the  appellant  surrendered,  and  made 
the  confession  to  him,  that  be  related  other 
facts  and  circumstances  in  connection  there- 
with as  a  part  of  the  same  conversation,  but 
the  court  refused  to  allow  this  testimony 
to  go  to  the  jury,  only  permitting  the  wit- 
ness to  testify  to  the  fact  of  the  surrender 
aad  that  appellant  had  confessed  to  the  kill- 
ing. The  api)ellant  objected,  and  duly  ex- 
cepted to  the  ruling  of  the  court. 

Stuckey  &  Stuckey  and  Grant  &  Mack,  for 
appellant  Hal  L.  Norwood,  Atty.  Gen.,  and 
Wm.  H.  Rector,  Asst.  Atty.  Gen.,  for  the 
State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  argument  of  the  attor- 
neys was  to  the  effect  that  Brock  and  All- 
good  had  entered  into  a  conspiracy  to  kill 
Parsons.  This  argument  was  based  on  the 
testimony  of  the  witness  Humphreys.  The 
testimony  of  Humphreys  was  incompetent 
Appellant  had  not  been  charged  with  enter- 
ing Into  a  conspiracy  with  Allgood  to  kill 
Parsons,  nor  tiad  there  been  any  proof  of 
such  conspiracy.  In  the  absence  of  such  al- 
legation or  proof,  it  was  collateral  to  the  Is- 
sue and  wholly  incompetent  for  the  state  to 
attempt  to  prove  by  witness  Humphreys  that 
Allgood  told  him  he  was  present  when  Brock 
killed  Parsons.  "In  order  to  avoid  an  inter- 
minable multiplication  of  issues,  it  is  a  set- 
tled rule  of  practice  that  when  a  witness  is 
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cross-examined  on  a  matter  collateral  to  Is- 
sue, he  camiot,  as  to  his  answer,  be  subse- 
quently contradicted  by  the  party  putting 
the  question."  Wharton's  Criminal  Evi- 
dence, {  55»;  McAUster  v.  State,  139  8.  W. 
684;  1  Oreenleaf,  Evld.  {  449.  See  Drake  v. 
State,  29  Tex.  App.  269,  15  S.  W.  725,  and  see 
Williams  y.  State,  73  Miss.  820,  19  So.  820. 
The  argument  was  Improper  and  prejudicial. 

[J,  4]  The  court  also  erred  In  permitting 
Attorney  Jones,  In  commenting  upon  Instruc- 
tion No.  6,  set  out  In  statement,  to  say: 
"The  Instruction  means  that,  the  killing  be- 
ing proven,  the  burden  of  proving  that  he 
was  justified  In  doing  It  Is  on  tfie  defendant, 
and  If  the  defendant  does  not  prove  to  your 
satisfaction  that  he  Is  not  guilty,  you  must 
convict  him  of  murder."  The  remarks  of  the 
counsel,  sanctioned  by  the  court  In  its  refus- 
al to  sustain  an  objection  to  them,  were  a 
misinterpretation  of  the  Instruction  that  had 
been  given  by  the  court,  and  were  an  In- 
correct statement  of  the  law.  It  was  a 
statement,  too,  in  direct  conflict  with  the  in- 
struction upon  which  the  attorney  was  com- 
menting. 

The  court  correctly  Instructed  the  Jury  in 
the  instruction  that  the  burden  rested  upon 
the  state  to  prove  the  crime  charged,  and 
that  this  burden  did  not,  at  any  time,  shift 
to  the  defendant,  but,  according  to  the  con- 
struction which  the  attorney  placed  upon  the 
instruction,  with  the  sanction  of  the  court, 
the  Jury  were  told  in  effect,  that,  after  the 
killing  had  been  proved  by  the  state,  then 
the  burden  shifted  to  the  defendant  to  prove 
that  he  was  not  guilty  of  the  crime  charged, 
and  that  he  must  make  such  proof,  too,  to 
the  satisfaction  of  the  jury.  This  was  well 
calculated  to  confuse  and  mislead  the  Jury, 
and  to  cause  them  to  fall  to  understand  the 
true  meaning  of  the  Instruction. 

The  killing  being  proved,  unless  the  evi- 
dence on  the  part  of  the  state  shows  circum- 
stances of  mitigation.  Justification,  or  ex- 
cuse, it  devolves  upon  the  appellant  if  he 
relies  upon  such  circumstances  to  show 
them,  but  the  burden  is  still  on  the  state  to 
show  that  the  defendant  Is  guilty  of  every 
grade  or  degree  of  crime  Included  in  the  in- 
dictment. The  burden,  in  other  words,  in  a 
charge  for  murder,  never  shifts  to  the  de- 
fendant, but  always  remains  on  the  state. 
Cogbum  V.  State,  70  Ark.  110,  88  S.  W.  822. 

[5]  There  was  no  prejudicial  error  in  the 
court's  refusing  to  allow  the  constable,  Oliv- 
er Smith,  to  testify  as  to  what  was  said  to 
him  when  he  surrendered  and  confessed  to 
the  killing.  This  offered  testimony  was  ful- 
ly covered  by  the  appellant  in  his  testimony 
on  the  witness  stand,  and  he  received  the 
benefit  of  it.  Appellant,  therefore,  could  not 
have  been  prejudiced  by  the  refusal  of  the 
court  to  admit  the  testimony. 

The  Judgment  is  rever-sed,  and  the  cause 
remanded  for  a  new  trial. 


BROWK  T.  LE  MAY. 

(Supreme  Court  of  Arkansas.     Nov.  20,  1911.) 

1.  Evidence    (J    434*)  — Pabol    Evidence  — 
Deed— False  Representations. 

In  an  action  by  a  purcliaser  of  land  for 
damages  for  a  deficiency  in  the  quantity,  found- 
ed upon  the  vendor's  false  representations,  by 
which  the  purchaser's  contract  was  obtained, 
parol  evidence  as  to  such  representations  is  ad- 
missible to  show  that  the  making  of  the  con- 
tract was  induced  by  fraudulent  representa- 
tions, notwithstanding  the  contract  has  been 
executed  by  the  delivery  of  a  deed. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  {  2007;  Dec.  Vtg.  i  434.*] 

2.  Covenants  (§  17*)— Quantity  of  Land— 
subplusaob. 

When  a  vendor  conveys  for  a  specific  price 
a  tract  of  land  which  is  described  by  metes 
and  bounds,  without  the  exact  number  of  acres 
mentioned,  or  with  the  additional  words,  "con- 
taining a  specified  number  of  acres,  more  or 
less,"  the  contract  on  the  face  of  it  is  not 
sale  by  the  acre,  but  in  gross,  and  does  not 
impliedly  warrant  the  quantity;  and  in  such 
case  the  mention  of  the  quantity  after  such 
particular  description  may  be  rejected. 

[Ed.   Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  f  15 ;    Dec.  Dig.  §  17.»] 

3.  Action  (|  27*)— Natobb  of  Action— Con- 
tract «B  TOBT. 


An  action  by  a  purchaser,  based  on  an  in- 
ment,    by    the    vendor's    false    representa- 
tions as  to  the  quantity  of  land,  to  pay  a  cer- 


tain price  therefor,  and  which  seeks  damages 
for  the  deficiency  in  the  number  of  acres  al- 
leged to  have  been  sold,  is  not  founded  on  a 
breach  of  any  covenant,  but  upon  fraud  in  the 
procurement  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  if  160-195;    Dec.  Dig.  §  27.*] 

4.  Vendob  and  Pubchaseb  (|  108*)— Rescis- 
sion OF  Contract— Fbaudulent   Repbeben- 

TATIONS. 

One  who  has  been  induced  to  purchase 
land  by  the  fraudulent  representations  of  the 
vendor  has  a  right  to  sue  in  equity  to  have 
such  sale  rescinded. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  J  108.*] 

5.  Fbaud   (§S  4,  20*)  —  Elements— Intent — 
Reliance  on  Representations. 

Representations  as  to  the  quantity  of  land 
in  a  tract  are  not  fraudulent,  unless  made 
vrith  the  intent  to  have  the  other  party  act 
upon  them  to  his  injury,  and  unless  that  be 
their  effect. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  a  2,  17,  18;    Dec.  Dig.  {{  4,  20.*] 

6.  Fbaud  (!  13*)— Fbaudulent  Representa- 
tions—Falsity— Reckless  Statements. 

To  support  an  action  based  upon  false 
representations,  such  representations  must  be 
known  to  be  false  by  the  party  making  them, 
or  they  must  be  positively  asserted  and  cal- 
culated to  convey  the  impression  that  the  par- 
ty has  actual  knowledge  of  their  truth,  when 
in  fact  h.e  is  conscious  that  he  has  no  such 
knowledge. 

[Ed.  Note.— For  other  oases,  see  Fraud,  Cent. 
Dig.  1$  3-5;    Dec  Dig.  i  13.*] 

7.  Appeal   and   Ebbor    (8   273*)— Objection 
Below— Sufficiency— Instbuctions. 

In  order  to  preserve  for  review  an  objec- 
tion to  an  instruction  for  omitting  a  necessary 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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element,    the    precise   defect   claimed    must    be 
called  to  the  attention  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  273;*  Trial,  Cent.  Dig.  ii 
C89,  600.] 
'8.  Appeai,   and    Ebbob    (|    171*)— Review— 

Theoby  of  Case. 

When  a  cause  is  tried  in  the  lower  court 
tipon  a  definite  theory,  it  cannot  for  the  first 
time  be  contended  on  appeal  that  it  should 
have  been  tried  upon  a  different  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  1053-10(59;  Dec.  Dig.  § 
171.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Robert  J.  Lea,  Judge. 

Action  by  Hattle  Le  May  against  V.  K. 
Brown.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 


Vaughan  &  Akers,  for  appellant. 
Rarrod,  for  appellee. 


J.  H. 


FRATJENTHAL,  J.  This  was  an  action, 
instituted  by  a  vendee,  to  recover  damages 
for  an  alleged  deficiency  in  the  quantity  of 
land  claimed  to  have  been  sold  to  ber.  It  Is 
founded  upon  the  alleged  fraud  of  the  vendor 
in  making  false  representations  as  to  the 
quantity  of  the  land,  inducing  tbe  vendee  to 
pay  the  price  therefor. 

The  appellant  sold  to  appellee  a  tract  of 
land  in  Pulaski  county  for  $3,500,  and  con- 
veyed same  to  her  by  warranty  deed.  In  the 
deed,  the  land  was  described  as  follows: 
"The  northwest  quarter  of  the  northeast 
quarter  of  the  southwest  quarter  of  section 
two  (2),  township  one  (1)  north,  range  thir- 
teen (13)  west,  and  also  all  that  part  of  the 
southeast  quarter  of  the  northwest  quarter 
and  the  northeast  quarter  of  the  northeast 
quarter  of  the  southwest  quarter  of  section 
two  (2),  in  township  one  (1)  north,  range  thir- 
teen (13)  west,  lying  south  and  west  of  Cun- 
ningham Lake,  containing  twenty  (20)  acres, 
more  or  less,  reserving,  however,  a  sufficient 
space  to  erect  and  maintain  a  fence  along 
said  lake  so  that  the  lake  may  be  Inclose'd." 

It  was  alleged  that  the  appellant  had  sold 
the  land  to  the  appellee  at  the  price  of  $100 
per  acre,  and  had  falsely  represented  that 
the  land  contained  35  acres,  whereby  she  was 
induced  to  pay  $3,500  therefor.  It  was  fur- 
ther alleged  that  the  tract  contained  only 
30.9  acres;  and  by  this  action  she  sought  to 
recover  the  excess  in  such  price  paid  by  her. 
The  case  was  tried  by  a  Jury,  who  returned 
a  verdict  in  favor  of  appellee. 

The  testimony  in  behalf  of  the  appellee 
tended  to  prove  that  she  resided  in  the  city 
of  Little  Rock,  a  few  miles  from  the  land 
she  purchased.  The  appellant  spoke  to  her 
relative  to  selling  the  land  to  her.  It  appears 
that  her  father  had  seen  tbe  land,  and  that 
she  also  had  looked  at  It.  It  was  inclosed 
under  a  wire  fence,  and  was  in  one  body. 
The  appellant  told  her  that  there  was  35 
acres  in  the  tract,  and  that  he  would  talce 


$100  per  acre  therefor,  and  no  less.  It  aii- 
pears  that  the  appellee  was  not  familiar 
with  descriptions  of  land,  so  as  to  under- 
stand therefrom  the  area  thereby  represent- 
ed; and  from  her  observation  of  tlie  tract 
did  not  know  the  number  of  acres  whicli  it 
actually  contained.  Relying  upon  the  rei>- 
reseutatlon  made  by  appellant  as  to  the  num- 
ber of  acres  in  the  tract,  she  agreed  to  pay 
therefor  tbe  sum,  at  $100  per  acre,  amount- 
ing to  $3,500. 

The  appellee  testified  that  at  the  time  the 
deed  was  drafted  she  told  appellant  that  It 
did  not  state  that  the  tract  contained  35 
acres,  and  thereupon  he  told  her  that  the  de- 
scription, as  set  forth  in  the  deed,  contained 
that  number  of  acres,  and  sufficiently  describ- 
ed that  number  of  acres.  tSbe  then  said  to 
him  that  she  knew  nothing  about  such  mat- 
ters, and  that  she  relied  upon  his  honesty 
about  it.  She  testified  that  she  accepted  tbe 
deed  and  was  Induced  to  pay  the  price  en- 
tirely by  the  representation  made  by  appel- 
lant that  there  were  35  acres  in  the  tract. 
Shortly  after  this  she  contracted  to  sell  the 
land  to  a  third  party,  named  Walden,  who 
had  it  surveyed,  and  it  was  then  that  she 
learned  for  the  first  time  that  the  tract  only 
contained  30.9  acres.  Thereupon  she  convey- 
ed the  land  to  her  vendee  at  a  reduced  price 
on  that  account.  ■  The  testimony  tended  fur- 
ther to  prove  tjiat  she  at  once  notmed  ap- 
pellant of  the  deficiency  in  the  quantity  of 
the  land,  and  sought  to  obtain  from  him  the 
difference  in  the  price  by  reason  there<if. 
She  did  not,  however,  offer  to  rescind  the 
contract  of  sale,  and  gave  as  a  reason  tluit 
she  had  in  the  meanwhile  contracted  to  sell 
it  to  said  Walden.  Tbe  appellant  denied 
that  he  had  represented  that  there  were  ;!5 
acres  in  the  tract,  and  also  denied  that  he 
had  sold  the  land  to  appellee  at  $100  per 
acre,  or  by  the  acre.  He  testified  that  he 
sold  tbe  entire  tract  in  gross  to  her  at  $3,501). 

[1]  It  is  urged  by  counsel  for  appellant 
that  the  court  erred  in  permitting  the  in- 
troduction of  parol  testimony  as  to  the  rep- 
resentations made  by  appellant,  relative  to 
tbe  number  of  acres  in  the  tract,  and  that 
the  price  agreed  upon  was  at  a  sum  per  acre. 
This  contention  is  made  upon  tbe  ground 
that  tbe  deed-  was  the  written  evidence  of 
tbe  contract  of  sale  of  tbe  land,  and  that 
parol  testimony  was  not  admissible  to  con- 
tradict or  vary  its  terms.  But  the  action  in- 
stituted herein  is  not  based  upon  the  con- 
tract, but  is  founded  upon  an  alleged  tort, 
committed  by  appellant  In  making  false 
representations,  by  which  the  contract  was 
fraudulently  obtained,  and  the  appellee 
thereby  damaged.  It  is  well  settled  that  in 
actions  founded  upon  fraud  parol  testimony 
is  admissible  to  show  that  the  making  of  the 
contract  was  induced  by  false  and  fraudu- 
lent representations,  notwithstanding  the 
contract  is  in  writing. 
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In  the  case  of  Harrell  t.  Hill,  10  Ark.  102, 
68  Am.  Dec.  202,  the  charge  was  made  tbat 
the  defendant  bad  misrepresented  the  quan- 
tity of  land  sold  to  the  plaintiff  in  tbat  suit. 
In  tbat  case  the  court  said:  "The  charge, 
then.  Is  fraud.  •  *  •  No  rule  or  princi- 
ple of  law  is  violated  by  the  admission  of 
parol  evidence  of  fraud  going  Into  the  con- 
sideration or  execution  of  the  deeds." 

[2]  In  the  case  at  bar,  the  action  la  not 
founded  upon  the  breach  of  any  covenant  in 
the  deed,  or  of  any  warranty  of  the  quanti- 
ty of  the  land.  There  is  no  express  cove- 
nant in  the  deed  as  to  the  quantity  of  the 
land.  When  a  vendor  conveys  for  a  specific 
price  a  tract  of  laud  which  is  described  by 
metes  and  bounds,  without  the  exact  number 
of  acres  mentioned,  or  with  the  words  added, 
"containing  a  specified  number  of  acres,  more 
or  less,"  the  contract  upon  the  face  of  it  is 
not  by  the  acre,  but  In  gross,  and  does  not 
by  implication  warrant  the  quantity.  In 
such  case,  tbe  mention  of  the  quantity  after 
such  particular  description,  even  if  made,  is 
rejected,  if  inconsistent  with  the  actual  area 
of  the  premises  described  by  metes  and 
bounds.  Harrell  v.  Hill,  supra;  Ryan  v. 
Batdielor,  95  Ark.  375,  129  S.  W.  787. 

[3]  Tbe  action  Instituted  in  this  case  cannot 
be  maintained  upon  the  ground  that  there  has 
been  a  breach  of  any  covenant  in  the  deed,  or 
of  any  verbal  warranty  of  the  quantity  of  tbe 
land.  The  cause  of  action  is  founded  upon 
the  ground  that  tbe  appellee  was  induced, 
by  false  representations  made  as  to  the  quan- 
tity of  the  land,  to  pay  the  price  therefor. 
She  seeks  recovery  -for  the  deficiency  in  the 
number  of  acres  alleged  to  have  been  sold 
to  her,  and  her  right  to  relief  is  founded  up- 
on the  alleged  fraud  in  the  procurement  of 
tbe  contract  of  sale.  The  fraud  is  alleged 
to  have  been  committed  In  tbe  misrepresenta- 
tions made  by  tbe  appellant  as  to  the  number 
of  acres  contained  in  the  tract,  whereby  the 
appellee  was  misled  to  her  damage. 

[4,  6]  It  is  well  settled  tbat  one  who  has 
been  induced  to  purchase  property  by  tbe 
fraudulent  representations  of  the  vendor  has 
a  right  to  sue  in  a  court  of  equity  to  have 
such  sale  rescinded,  or  in  a  court  of  law  to 
recover  the  damages  which  he  has  sustained 
by  reason  of  such  deceit  and  fraud.  In  order 
for  such  representations  to  be  fraudulent  in 
law,  they  "must  be  made  by  one  who  either 
knows  them  to  be  false,  or  else,  not  knowing, 
asserts  them  to  be  true,  and  made  with  the 
intent  to  have  the  other  party  act  upon  them 
to  bis  injury,  and  such  must  be  their  effect." 
Louisiana  Molasses,  Ltd.,  v.  Ft.  Smith 
Wholesale  Grocery  Co.,  73  Ark.  542,  84  8.  W. 
1047;  Jarret  v.  Langston,  138  S.  W.  1003. 

In  the  case  at  bar,  we  are  of  tbe  opinion 
that  there  was  some  evidence  adduced  upon 
the  part  of  the  appellee  warranting  tbe  Jury 
in  finding  that  the  appellant  sold  the  land 
to  her,  not  in  gross,  but  at  $1U0  per  acre, 


and  falsely  represented  that  there  were  35 
acres  in  the  tract,  and  thereby  induced  her 
to  pay  $3,500  therefor.  We  think  there  was 
evidence  which  tended  fhrther  to  show  that 
she  was  Ignorant  of  tbe  number  of  acren 
tbat  there  were  in  the  tract,  and  relied  upon 
the  representations  made  by  tbe  appellant, 
and  that  he  knew  that  she  was  relying' tuere- 
on.  She  was  therefore  entitled  to  recover 
the  damages  which  she  sustained  by  reason 
of  the  fraud  practiced  upon  her,  inducing 
her  to  enter  into  tbe  contract  and  pay  the 
price  for  tbe  land.  1  Sngden  on  Vendors,  p. 
490;  3  Washburn  on  Real  Property,  I  2322; 
Harrell  v.  Hill,  supra;  Goodwin  v.  Robin- 
son, 30  Ark.  535;  Neeley  v.  Rembert,  31  Ark. 
91,  71  S.  W.  259;  Joseph  v.  Baker,  95  Ark. 
150,  128  S.  W.  864;  Ryan  v.  Batchelor,  supra. 

[t]  It  Is  urged  that  the  court  erred  in 
giving  to  the  Jury  instruction  No.  1  on  behalf 
of  appellee,  because  it  Ignored  the  element 
of  knowledge  on  the  appellant's  part  of  tbe 
falsity  of  his  representation.  In  order  to 
support  an  action  based  upon  false  represen- 
tations, it  Is  necessary  tbat  such  representa- 
tion must  either  be  known  to  be  false  by  tbe 
party  making  them,  or  they  must  be  made 
as  a  positive  assertion,  calculated  to  convey 
tbe  Impression  that  tbe  party  has  actual 
knowledge  of  their  truth,  when  in  fact  be 
Is  conscious  that  he  has  no  such  knowledge; 
and  the  instruction  should  have  contained 
that  element. 

[7,  8]  If  the  appellant  conceived  that  the 
instruction  given  was  on  account  of  its 
verbiage,  faulty  in  this  respect,  he  should 
have  made  a  specific  objection  thereto  tor 
that  reason.  By  calling  the  court's  attention 
to  the  alleged  defect  in  the  instruction  by  a 
specific  objection,  it  would  no  doubt  have 
corrected  It,  so  that  such  element  of  fraud,  if 
not  definitely  conveyed  on  account  of  am- 
biguity, would  have  been  more  certainly  set 
out.  But,  instead  of  doing  this,  the  appellant 
asked  and  obtained  an  instruction  which  was 
virtually  the  same  as  instruction  No.  1,  given 
on  request  of  appellee.  The  rule  is  well  set- 
tled that  when  a  cause  is  tried  in  the  lower 
court  upon  a  definite  theory,  It  cannot  for 
the  first  time  be  contended  in  this  court 
that  it  should  have  been  tried  upon  a  dif- 
ferent one. 

The  appellant  complains,  also,  of  certain 
testimony  adduced  upon  the  trial,  afad  some 
which  was  excluded.  We  have  carefully 
examined  this,  and  find  that  tbe  rulhigs 
made  by  the  court  thereon  could  not  have 
been  prejudicial  to  appellant,  even  if  error 
was  committed  therein  by  the  lower  court. 
We  do  not  deem  these  matters  of  sufficient 
importance  to  set  same  out  in  detail. 

Upon  an  examination  of  tbe  entire  record, 
we  find  that  no  prejudicial  error  was  com- 
mitted in  tbe  trial  of  this  case,  and  the  Judg- 
ment Is  accordingly  affirmed. 
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DRAPER  T.  ROBINSON. 

(Supreme  Court  of  Arkansas.     Nov.  27,  1911.) 

1.  Appeal  and  Erbqb  (§  684*)— Review— De- 
nial OF  Continuance. 

Where  a  motion  for  a  continuance  was 
heard  on  afSdavita  and  on  oral  testimony,  an 
order  denying  the  same  could  not  be  reviewed 
on  an  abstract  failing  to  show  the  testimony 
so  orally  heard  or  the  evidence  taken  on  the 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2887-2890;  Dec.  Dig.  i 
684.*] 

2.  Appeal    and    Ebbob    (§8    292,    699*)— In- 
BTBucTioNs— Review— Abstbact. 

The  granting  of  an  instruction  for  plain- 
tiff cannot  be  reviewed  on  appeal,  where  the 
abstract  does  not  contain  the  evidence,  the 
other  instructions,  or  anything  showing  the 
overruling  of  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases, '  see  Appeal  and 
Error,  Cent.  Dig.  SI  1697-1699,  2928-2930; 
Dec.  Dig.  f{  292,  699.  •] 

Appeal  from  Circuit  Court,  Benton  County; 
J.  S.  Maples,  Judge. 

Suit  by  James  Robinson  against  T.  M. 
Draper.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Tom  Williams,  for  appellant  McGill  & 
Lindsey,  for  appellee. 

KIRBY,  J.  Tbis  was  a  suit  by  Jamea 
Robinson  against  T.  H.  Draper,  for  damages 
alleged  to  have  grown  out  of  the  use  of 
slanderous  and  defamatory  words  about 
bim,  charging  In  effect  that  he  bad  com- 
mitted perjury.  A  general  demurrer  was 
interposed  to  tbe  complaint,  but  it  does  not 
appear  that  tbe  court  passed  upon  it.  An- 
swer was  then  filed,  denying  tbe  allegations 
of  tbe  complaint.  Appellant,  on  tbe  calling 
of  the  case  for  trial,  filed  a  motion  for  con- 
tinuance, setting  up  that  be  was  sick  and 
physically  unable  to  be  present  at  tbe  trial. 
Several  afiHdavits  were  filed  In  corroboration 
of  his  motion,  and  some  oral  testimony  was 
heard  by  the  court.  Tbe  motion  was  denied, 
and  It  is  contended  here  that  tbe  court  erred 
in  its  refusal  to  grant  a  continuance  and  also 
in  tbe  giving  of  the  instruction  numbered  1, 
at  tbf  request  of  the  plaintiff. 

[1, 2]  Tbe  abstract  of  the  appellant  does 
not- show  tbe  testimony  heard  orally  by  the 
court  on  tbe  motion  for  a  continuance, 
neither  does  it  set  out  any  of  tbe  testimony 
heard  upon  tbe  trial  of  tbe  case,  nor  any  of 
the  instructions  given  by  the  court,  except 
the  one  complained  of,  nor  any  motion  for  a 
new  trial  made  and  overruled;  in  fact,  it  is 
so  incomplete  and  insufficient  that  it  cannot 
be  determined  from  it  that  a  trial  was  had 
and  a  verdict  rendered  and  precludes  tbis 
court  from  passing  upon  tbe  merits  of  tbe 
case. 

Counsel  for  appellee  have  not  attempted 
to  supply  tbe  omissions  and  defects,  in  ap- 
pellant's   abstract,   but    only    to   emphasize 


them  and  Insist  upon  an  affirmance  of  the 
Judgment  of  tbe  lower  court,  for  noncMn- 
pliance  with  rule  9  of  tbis  court. 

There  being  nothing  in  the  abstract  and 
brief  to  show,  in  accordance  with  tbe  rules 
of  this  court,  error  committed  in  tbe  trial  of 
the  case  below,  which  should  be  reviewed 
here,  tbe  Judgment  must  1)6  affirmed.  Biles 
V.  Tebbs,  142  S.  W.  1^.     It  Is  so  ordered. 


OZARK  WHITE  DIME  CO.  v.  BTRD. 
(Supreme  Court  of  Arkansas.     Nov.  27,  1911.) 

1.  Masteb  and  Sebvant  (8  265*)— Injt;ries 
TO  Sebvant— Presumption  fbom  Accident. 

In  a  suit  by  an  employe  against  tbe  em- 
ployer to  recover  for  negligence  of  tbe  latter  in 
failing  to  furnish  a  safe  place  in  which,  or  safe 
appliances  with  which,  to  work,  no  presumption 
of  negligence  arises  from  the  happening  of  tbe 
injury  or  from  proof  of  a  defect,  but  it  must  be 
shown  that  the  employer  had  discovered  the  de- 
fect, or  that  it  was  of  such  a  character  that  he 
could  have  discovered  it  by  reasonable  diligence, 
and  hence  a  servant  working  in  a  quarry,  who 
is  injured  by  a  rock  falling  on  him  cannot  re- 
cover from  bis  employer  on  proof  of  the  fact  of 
injury  alone. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  881;  Dec.  Dig.  8  265.*] 

2.  Master  and  Servant  ((  265*)— Imjubies 
TO  Sebvant— Defeotivb  Con  dition— Proof 
—Res  Ipsa  Loquitur. 

The  doctrine  of  res  ipsa  loquitur  applies 
only  where  the  happening  of  an  injury  speaks 
for  itself,  and  establishes  the  fact  that  it  could 
not  have  occurred  otherwise  than  as  the  result 
of  some  act  of  negligence,  and  where  a  servant 
was  injured  by  the  falling  of  a  rock,  which  it 
cannot  be  said  necessarily  resulted  from  some 
act  of  negligence  on  the  part  of  the  master,  the 
maxim  cannot  be  invoked  to  supply  proof  of 
such  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  881;  Dec.  Dig.  8  265.*] 

Appeal  from  Circuit  Court,  Washington 
County;    J.  S.  Maples,  Judge. 

Action  by  Green  Byrd  against  tbe  Ozark 
White  Lime  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Read  &  McDonougb,  for  appellant  Rice  A 
Dickson  and  Jeff  Rice,  for  appellee. 

MCCULLOCH,  C.  J.  Tbe  plaintiff  recov- 
ered Judgment  below  against  tbe  defendant 
for  damages  on  account  of  alleged  injuries  re- 
ceived while  at  work  in  defendant's  service, 
and  we  are  asked  to  reverse  tbe  Judgment 
on  the  ground  that  the  evidence  was  not 
legally  sufficient  to  authorize  the  verdict 
Defendant  is  a  domestic  corporation,  and 
was,  at  the  time  of  plaintifTs  injury,  engaged 
in  operating  a  limekiln  In  Washington  coun- 
ty, Ark.  Plaintiff  was  employed  by  defend- 
ant as  a  wood  hauler,  but  late  in  tbe  after- 
noon on  a  certain  day  be  was  taken  from 
that  work  by  the  foreman  and  put  to  work 
assisting  in  laying  a  track  along  wMch  tbe 
cars  run  from  the  rock  quarry  to  the  kiln. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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The  face  of  the  hillside  had  been  blasted  off 
so  that  there  was  a  bluff  40  or  50  feet  high, 
almost  perpendicular,  and  tunnels  were 
blasted  Into  the  face  of  this  bluff  In  taking 
out  rock.  The  track  which  plaintiff  waS  as- 
sisting In  laying  ran  along  the  surface  of 
the  ground  at  the  foot  of  the  bluff,  and  whUe 
he  was  at  work  a  rock,  about  the  size  of  a 
gallon  bucket,  as  the  witnesses  described  it, 
fell  or  rolled  down  from  somewhere  above 
and  struck  him,  inflicting  a  painful  injury. 

PlalntlfTs  right  to  an  affirmance  of  his 
judgment  depends  entirely  upon  the  force 
and  effect  to  be  given  to  his  own  testimony. 
After  describing  the  blasted-off  face  of  the 
blUslde  and  the  tunnels,  he  testified  that  he 
was  at  work  helping  to  lay  the  track  when 
the  rock  rolled  down  from  above  and  struck 
him,  and  that  the  only  warning  he  had  was 
that  somebody  cried,  "Look  out!"  Just  be- 
fore be  was  struck.  He  does  not  pretend 
to  say  where  the  rock  came  from  nor  what 
caused  It  to  fall,  and  there  is  no  other  tes- 
timony in  the  case  that  sheds  any  light  on 
the  subject. 

[11  Now,  the  rule  Is  well  settled  by  the 
decisions  of  this  court  that  In  a  suit  by  an 
employ^  against  his  employer  to  recover 
damages  on  account  of  negligence  of  the  lat- 
ter In  falling  to  furnish  a  safe  place  in  which, 
or  safe  appliances  with  which,  to  work,  no 
presumption  of  negligence  arises  from  the 
happening  of  the  injury,  nor  even  from  proof 
of  some  defect.  The  cases  on  this  subject 
are  so  numerous  that  they  need  not  be  cited. 
In  order  to  recover  tn  such  a  case,  it  de- 
volves on  the  plaintiff  to  prove,  not  only 
that  there  was  some  defect  In  the  working 
place  or  in  the  appliances  furnished,  but 
that  the  employer  had  discovered  the  defect, 
or  that  it  was  of  such  a  character  that  It 
could  have  been  discovered  by  the  exercise 
of  reasonable  diligence.  In  other  words,  the 
plaintiff  must  prove  that  there  was  a  discov- 
erable defect  before  It  can  be  said  that  the 
employer  has  been  guilty  of  negligence  in 
failing  to  discover  and  repair  It  In  the 
present  case  there  is  nothing  whatever  in 
the  testimony  that  warrants  a  finding  that 
there  was  any  dangerous  condition  existing 
there  which  plaintiff's  employer  was  apprised 
of  or  which  in  the  exercise  of  reasonable 
diligence  he  could  have  discovered.  Of 
course,  we  know  that  the  rock  must  have 
come  from  the  hillside  or  from  the  face  of 
the  bluff,  but  the  evidence  does  not  disclose 
where  It  came  from,  nor  what  its  api)earance 
was  before  It  fell,  nor  what  caused  it  to 
fall.  It  may  have  been  loosened  or  dis- 
lodged in  some  way  by  a  blast  which  left 
it  in  condition  that  it  would  roll  down  from 
a  slight  Jar,  but  that  its  api>earance  did 
not  indicate  such  a  situation  as  to  apprise 
the  employer  of  its  dangerous  condition.  It 
may  be  that  the  rock  was  set  in  motion 
from  the  hillside  by  some  trespasser  without 


the  knowledge  of  the  employer,  and  without 
any  opportunity  to  guard  against  It.  These 
are  entirely  matters  of  speculation,  and  in 
this  class  of  cases  the  Jury  Is  not  i)ermitted 
to  speculate  and  to  base  a  verdict  thereon 
where  there  Is  no  evidence  upon  which  It 
can  be  established  that  the  defendant  was 
guilty  of  negligence.  In  the  absence  of  proof 
that  there  were  loose  rocks  which  were  like- 
ly to  fall.  It  cannot  be  said  that  the  place 
where  plaintiff  was  working  was  a  dangerous 
one,  and  the  mere  fact  that  the  rock  rolled 
down  does  not  prove  that  it  was  In  a  condi- 
tion which  created  a  discoverable  danger, 
nor  that  plaintiff's  place  of  work  was  ren- 
dered dangerous  by  It 

[2]  The  inazlm  "res  Ipsa  loquitur"  does 
not  apply  in  this  class  of  cases,  for  It  de- 
volves on  an  Injured  employ^,  before  he  can 
recover,  to  prove  that  the  Injury  was  caused 
by  the  negligence  of  his  employer  in  failing 
to  make  the  working  place  safe.  The  maxim 
only  applies  where  the  happening  of  the  in- 
Jury  speaks  for  itself,  and  establishes  the 
fact  that  It  could  not  have  occurred  other- 
wise than  as  the  result  of  some  act  of  neg- 
ligence. In  this  case  we  cannot  say  that  the 
falling  of  the  rock  necessarily  resulted  from 
some  act  of  negligence  on  the  part  of  the 
defendant.  Therefore  the  maxim  cannot  be 
Invoked  to  supply  proof  of  negligence. 

We  are  of  the  opinion  that  the  evidence  is 
Insufficient  to  sustain  the  verdict  In  this 
case,  and  that  the  Judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial.   It  is  so  ordered. 


BOSHEARS  V.  JOHNSON. 
(Supreme  Court  of  Arkansas.     Nov.  27,  1911.) 

1.  Appeal  and  Krrob  (5  298*)— Instbtjctions 
— Gbound  for  New  Trial.' 

An  exception  to  an  instmction  not  car- 
ried into  the  motion  for  a  new  trial  will  be 
treated  upon  appeal  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §}  1736-1730;  Dec.  Dig.  ! 
298.*] 

2.  Trial  (|  260*)— Instructions— Requtests. 

Refusal  of  an  instruction  substantially 
covered  by  the  charge  as  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  651;    Dec.  Dig.  §  260.*] 

3.  Appeal   and   Error    (i   1001*)— Review— 
Conclusiveness  of  Verdict. 

Where  there  was  substantial  evidence  to 
support  the  verdict,  it  will  not  l>e  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3938-3943;  Dec.  Dig.  { 
lOOl.*] 

Appeal  from  Circuit  Court,  Clay  County; 
Frank  Smith,  Judge. 

Action  by  Mrs.  J.  Johnson  against  L.  Bo- 
shears  and  another.  Judgment  for  plaintiff, 
and  defendant  Boshears  appeals.     Affirmed. 


•For  otber  cases  see  sama  topic  and  section  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  ladezes 
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G.  B.  Oliver  and  J.  S.  Jordan,  for  appel- 
lant J.  N.  Moore  and  C.  T.  Bloodworth,  for 
appellee. 

HART,  J.  This  suit  was  begun  before  a 
justice  of  the  peace  by  Mrs.  J.  Johnson 
against  L.  Boshears  and  J.  M.  Hawks.  The 
trial  there  resulted  In  a  verdict  for  the  de- 
fendants, from  which  the  plaintiff  appealed. 
On  a  trial  de  novo  In  the  circuit  court  there 
was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant,  Boshears,  has  appealed 
to  this  court 

The  complaint  alleges  that  during  the  early 
part  of  the  year  1008  the  plaintiff,  as  the 
widow  of  John  Johnson,  deceased,  sold  and 
delivered  seed  cotton  to  the  value  of  $107.35 
to  the  defendant  J.  M.  Hawks,  and  said  de- 
fendant refused  and  falTed  to  pay  plaintiff 
for  the. same,  for  the  reason  that  his  code- 
fendant  L.  Boshears,  instructed  blm  not  to 
do  so.  She  further  alleges  that  the  cotton 
w^s  raised  by  the  said  John  Johnson  In  his 
lifetime,  and  that  she  is  his  widow.  That 
the  amount  herein  sued  for,  together  with  all 
the  rest  of  the  personal  property  left  by  him, 
does  not  exceed  the  sum  of  $300,  and  by  the 
statutes  of  this  state  the  said  sum  is  her 
property.  The  defendant  L.  Boshears,  for 
answer  to  the  complaint,  admits  that  the 
plaintiff  is  the  widow  of  John  Johnson,  de- 
ceased, and  that  said  cotton  was  raised  by 
him  in  his  lifetime.  He  admits  that  all  the 
personal  property  left  by  said  John  Johnson 
at  the  time  of  his  death  did  not  exceed  In 
value  the  sum  of  $300,  but  he  denies  that  the 
plaintiff  Is  entitled  to  the  amount  claimed  or 
to  any  other  amount  Further  answering, 
the  defendant  states  that  on  the  31st  of  Jan- 
uary, 1907,  he  entered  into  a  written  con- 
tract with  the  said  John  Johnson,  by  which 
he  rented  to  Johnson  certain. lands  for  the 
year  1907,  at  a  stipulated  price;  that  by  one 
of  the  provisions  of  said  contract  said  John- 
son agreed  to  clear  and  put  into  cultivation 
a  stated  number  of  acres  of  land;  and  that 
said  Johnson  was  to  pay  blm  the  sum  of  $5 
per  acre  for  all  the  land  not  put  In  cultiva- 
tion, and  that  the  same  should  be  added  to 
the  rent,  and  should  become  a  lien  on  the 
crop  of  said  Johnson  for  payment  of  the  rent. 

L.  Boshears  testified  as  follows:  "John 
Johnson  cultivated  my  land  during  the  year 
1907,  under  the  contract  that  was  read  to  the 
jury.  Some  time  about  the  last  of  October 
or  1st  of  November  of  that  year,  I  had  a  set- 
tlement with  Johnson.  I  cannot  figure  very 
well,  and  Mr.  J.  B.  Bowen  made  the  settle- 
ment between  us.  I  was  standing  by  the 
store  in  the  store  of  Hawks  in  the  town  of 
Corning  when  Bowen  and  Johnson  made  the 
settlement.  After  Bowen  had  made  the  set- 
tlement with  Johnson,  I  saw  Johnson  the 
same  evening,  and  he  said  it  was  all  right 
Johnson  said  he  had  told  Bowen  to  pay  me 
the  amount  of  the  settlement  ($107..35)  out  of 
the  proceeds  of  bis  cotton  held  by  Hawks." 


J.  R.  Bowen  testified:  "During  the  latter 
part  of  the  year  1907,  I  was  bookkeeper  for 
J.  M.  Hawks.  Some  time  In  the  latter  part 
of  October  or  the  1st  of  November,  1907,  I 
made  a  settlement  between  L.  Boshears  and 
John  Johnson. '  The  settlement  was  made  in 
the  storehouse  of  Hawks  in  the  town  of 
Corning.  I  made  the  figures  from  data  given 
me  by  Boshears.  Johnsou  made  no  objection 
to  any  of  the  items,  and  the  settlement  show, 
ed  that  Johnson  owed  Boshears  $107.35.  I 
gave  Johnsou  the  papers  containing  the  items 
when  the  settlement  was  finished.  I  have 
not  seen  the  statement  since.  Johnson  agreed 
to  the  figures  made  by  me,  and  said  he  would 
pay  It  when  he  could,  or  that  he  would  pay 
it  out  of  the  cotton.  I  don't  remember  the 
exact  words  he  did  use." 

Other  testimony  was  Introduced  by  the  de- 
l^endant  tending  to  show  that  Johnson  failed 
to  cultivate  in  a  good  and  proper  manner  the 
land  which  he  agreed  to  clear  and  cultivate. 

Mrs.  J.  Johnson  for  herself  testified:  "I 
am  the  widow  of  John  Johnson.  He  died  on 
the  27th  of  November,  1907.  My  husband 
took  sick  some  time  in  October — about  the  1st 
I  think.  He  was  never  able  to  go  out  in  the 
field  and  help  about  the  crop  after  the  10th 
Inst  He  was  never  In  Corning  after  that 
time.  We  had  five  children.  My  children 
and  I  picked  out  the  crop,  hauled  it  to  Com- 
ing, and  delivered  It  to  Mr.  Hawks."  Other 
evidence  Introduced  by  her  tended  to  show 
that  her  husband  had  cultivated  the  crop  In 
a  good  and  proper  manner. 

[1  ]  Counsel  for  the  defendant  first  contend 
that  the  court  erred  In  giving  Instruction  No. 
6  to  the  jury.  It  is  not  necessary  to  set  out 
this  Instruction  or  to  comment  upon  it  It 
Is  sufficient  to  say  that  the  action  of  the 
court  in  giving  this  Instruction  was  not  made 
the  ground  of  motion  for  a  new  trial.  It  is 
well  settled  that  an  exception  to  the  court's 
charge  saved  at  the  trial,  but  not  carried  in- 
to the  motion  for  a  new  trial,  will  be  treateti 
upon  appeal  as  abandoned.  Burris  v.  State, 
73  Ark.  453,  84  S.  W.  723;  Singer  Mfg.  Co.  v. 
W.  D.  Reeves  Lumber  Co.,  95  Ark.  363,  129 
S.  W.  805. 

[2]  Counsel  for  defendant  next  Insist  that 
the  court  erred  in  refusing  to  give  instruc- 
tion No.  1  asked  by  them.  In  it  the  court 
was  asked  to  tell  the  jury  that,  by  the  terms 
of  the  contract  between  Johnson  and  Bo- 
shears, it  was  agreed  that  defendant  should 
have  a  Hen  on  any  crop  raised  on  any  otiier 
land  to  secure  the  payment  of  any  sum  that 
might  become  due  for  failure  to  clear  and 
cultivate  certain  parts  of  the  land.  The  pro- 
visions of  the  contract  on  this  point  are  as  fol- 
lows: "The  following  stipulations  between 
the  said  Larry  Boshears,  party  of  the  first 
part,  and  John  Johnson,  party  of  the  second 
part  of  the  within  and  foregoing  contract 
and  to  be  construed  in  law  therewith,  that, 
upon  the  failure  of  the  said  second  party  to 
clear  and  put  Into  cultivation  the  said  13 
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acres  of  land  mentioned  herein,  that  he  is  to 
pay  the  first  party  the  sum  of  $5.00  per  acre 
for  all  of  the  said  15  acres  not  put  into  cul- 
tivation and  the  same  shall  be  added  to  the 
rent  and  become  a  lien  on  the  crop  of  the 
said  second  party  for  the  payment  thereof  for 
the  year  1907."  We  think  the  instruction  In 
this  respect  was  covered  by  other  Instructions 
of  the  court.  Instruction  No.  4,  given  by  the 
court,  expressly  told  the  jury  that,  if  it 
should  find  from  the  evidence  that  the  sea- 
sons were  such  that  a  reasonably  prudent 
husbandman  In  exercising  ordinary  diligence 
could  or  would  have  grown  a  crop  on  this 
land,  then  deceased  should  have  grown  a 
crop,  and,  if  he  failed  to  do  so,  he  is  charge- 
able under  the  written  contract 

Finally,  it  is  Insisted  by  the  counsel  for 
the  defendant  that  the  undisputed  testimony 
shows  that  there  was  a  settlement  between 
Johnson  and  Boshears.  in  which  it  was  found 
that  there  was  a  balance  due  Boshears  by 
Johnson  of  $107.35,  and  that  Johnson  direct- 
ed Hawks  to  pay  Boshears  that  amount  out 
of  the  proceeds  of  his  cotton  in  the  hands  of 
Hawks.  They  both  testified  that  this  settle- 
ment took  place  in  the  storehouse  of  Hawks 
In  the  town  of  Coming  during  the  latter  part 
of  Octol)er  or  the  Ist  of  November.  Mrs. 
Johnson  testified  that  her  husband  became 
sick  about  the  1st  of  October,  and  was  con- 
fined to  his  bed  until  his  death ;  that  he  was 
never  in  Corning  after  the  10th  of  October. 
Hence  it  cannot  be  said  that  the  testimony 
of  Boshears  and  Hawks  is  undisputed,  be- 
cause, If  the  Jury  believed  the  testimony  of 
Mrs.  Johnson,  it  might  have  inferred  that 
Johnson  was  not  in  the  town  of  Corning 
when  Boshears  and  Bowen  say  the  settle- 
ment was  made. 

[3]  The  jury  were  the  sole  judges  of  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses,  and  the  law  is  well  settled  in 
this  state  that  the  verdict  of  the  Jury  will 
not  be  disturbed  where  there  is  substantial 
evidence  to  support  it 

The  Judgment  will  be  affirmed. 


AMERICAN    BUILDING    &    LOAN    ASS'N 

et  al.  V.  WARREN. 
(Supreme  Court  of  Arkansas.     Nov.  27,  1911.) 

1.  PniNCIPAI,  AND   AOENT  (§  li'}*)— AUTUORI- 

TY  TO  MoBTOAOx— Evidence— Sufficiency. 
In  mortgage  foreclosure,  evidence  held  in- 
sufficient to  show  that  defendant  authorized 
another  as  his  agent  to  give  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  §  123.*] 

2.  VENDOB     and     PtJBCHASEB     (|     232*)— BONA 

Fide  Purchaser— Notice— Possession. 
Actual  possession  of  land  puts  subsequent 
pnrcbasetB  on  notice  as  to  the  possessor's  ti- 
tle except  that,  if  a  grantor  remains  in  posses- 
sion  only  a  short  time  after  the  grant,  his 
holding  will  be  presumed  to  be  by  sufferance 
of  the  grantee ;  the  duration  of  possession  with- 


in this  exception  depending  upon  the  nature  of 
the  property,  and  subsequent  purchasers  be- 
ing chargeable  with  notice  as  to  whether  the 
possession  has  existed  a  short  or  a  long  time. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §9  540-562 ;  Dec  Dig.  { 
232.*] 

3.  Mortgages  (J  154*)— Lun  and  Pbiobity— 
Notice— Possession. 

W.  conveyed  vacant  lots  to  S.  September 
7,  1004,  for  a  nominal  consideration,  under  an 
nnrecorded  agreement  to  reconvey  on  payment 
for  improvements  to  be  constructed  by  S.  On 
December  30th  W.  took  actual,  visible,  and 
exclusive  possession  which  he  has  since  re- 
tained. Held,  that  plaintiff  was  chargeable 
with  notice  ot  W.'a  rights  when  plaintiff  took 
a  mortgage  from  S.  June  9,  1905. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  S  350;    Dec  Dig.  |  154.*] 

Appeal  from  Lafayette  Chancery  Court; 
James  M.  Barker,  Chancellor. 

Action  by  the  American  Building  &  Loan 
Association  and  another  against  J.  O.  Smith 
and  others.  Decree  for  defendant  J.  H.  War- 
ren, and  plaintiffs  appeal.    Affirmed. 

J.  W.  &  J.  W.  House,  Jr.,  for  appellants. 
Henry  Moore,  Jr.,  for  appellee. 


FRAUENTHAL,  J.  This  was  an  action  In- 
stituted by  the  American  Building  &  Loan 
Association  of  Little  Rock,  the  plaintiff  be- 
low, to  foreclose  a  mortgage  on  three  lots  in 
Lewlsville,  Ark.  The  suit  was  brought 
against  J.  O.  Smith,  the  mortgagor,  and  also 
against  J.  H.  Warren,  the  occupant  of  the 
property.  The  defendant  Smith  made  no 
defense,  but  the  defendant  Warren  resisted 
the  suit  upon  the  ground  that  he  was  the 
equitable  owner  of  the  lots  under  a  written 
contract  of  purchase  from  Smith  executed 
prior  to  the  mortgage.  It  appears  from  the 
testimony  that  J.  H.  Warren  purchased  the 
lots  on  June  13,  1904,  from  one  S.  B.  McGUl 
for  the  sum  of  $250.  At  that  time  the  lots 
were  vacant.  In  September,  1904,  being  de- 
sirous of  building  a  residence  upon  said  lots, 
Warren  went  to  the  defendant  Smith  to  se- 
cure a  loan  of  money  for  that  purpose.  The 
plaintiff  was  located  at  Little  Rock,  Ark., 
and  was  engaged  in  the  business  of  loaning 
money  to  the  holders  of  shares  of  stock  In  its 
association  upon  real  estate  mortgages,  and 
the  defendant  Smith  was  its  local  agent  at 
Lewlsville,  with  authority  to  collect  dues 
from  Its  shareholders  resident  at  that  place. 
Smith  was  also  cashier  of  a  bank  at  Lewls- 
ville. When  Warren  applied  to  him  for  a 
loan,  he  Inquired  of  Smith  whether  he  repre- 
sented the  plaintiff  and  could  secure  the  loan 
from  it  Smith  told  him  that  he  could  not  do 
so  at  that  time,  for  the  reason  that  plaintiff 
was  not  then  loaning  money  at  Lewlsville. 
He  agreed,  however,  that  he  would  advance 
the  money  himself  and  build  the  house  for 
Warren,  and  that  be  would  write  the  asso- 
ciation for  Warren,  and  at  a  later  date  would 
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make  arrangements  whereby  Warren  could 
take  out  stock  in  the  plaintifl!  association  and 
secure  the  money  from  It,  and  with  the  mon- 
ey thus  obtained  repay  Smith  the  money  ad- 
vanced by  him  to  build  the  house.  In  order 
to  get  Smith  to  build  the  house,  and  to  se- 
cure him  for  the  money  thus  expended,  War- 
ren executed  a  warranty  deed  to  Smith  on 
S«)tember  7, 1904,  for  the  above  lots,  and  the 
consideration  therein  named  was  $t.  At  the 
same  time  Smith  executed  to  Warren  a  writ- 
ten contract,  whereby  he  agreed  to  build  the 
house  according  to  agreed  plans  and  speci- 
flcatlous,  and,  upon  the  payment  of  the  esti- 
mated, cost  thereof,  to  convey  the  lots  and 
house  to  Warren.  The  estimated  cost  of  the 
house  was  $2,150,  and  Warren  executed  for 
this  sum  his  several  notes  to  Smith  for  $25 
each,  payable  monthly  thereafter.  The  bouse 
was  completed  on  December  30,  1904,  on 
which  day  Warren  went  Into  the  possession 
thereof,  and  has  remained  In  the  exclusive 
possession  thereof  continuously  since  that 
date.  On  June  9,  1905,  the  defendant  Smith 
borrowed  from  plaintifl!  the  sum  of  $1,000, 
and  on  that  day  executed  to  It  a  mortgage  on 
the  three  lots  In  order  to  secure  said  loan. 
He  famished  to  plaintiff  an  abstract  of  title 
showing  said  deed  from  Warren  to  himself, 
which  had  been  duly  recorded  soon  after  its 
execution.  The  written  contract  executed  by 
Smith  to  Warren  to  convey  to  him  the  prop- 
erty on  payment  of  said  notes  was  not  placed 
on  record  until  March,  1909.  The  testimony 
tends  to  prove  that  Warren  had  no  actual 
knowledge  or  notice  of  said  mortgage  execut- 
ed by  Smith  on  said  lots  to  the  plaintlfC  un- 
til In  February,  1909.  At  that  time  an  In- 
surance agent  canceled  his  policy  of  fire  In- 
surance on  the  house,  and  by  reason  of  this 
be  learned  of  said  mortgage.  In  the  mean- 
while he  had  paid  said  notes  which  had  been 
executed  by  him  to  Smith  for  the  property 
promptly  each  month  as  the  same  matured. 
Some  of  them  be  paid  direct  to  Smith.  Lat- 
er, and  probably  before  he  gave  the  mortgage 
on  the  property.  Smith  sold  and  assigned  all 
the  remaining  notes  to  a  third  person,  who 
thereby  became  the  bona  fide  holder  thereof 
for  value  and  before  maturity.  Thereupon 
Warren  paid  such  of  the  remaining  notes  as 
matured  to  the  assignee  of  Smith  upon  their 
presentation  to  him  by  the  agent  of  the  as- 
signee. Upon  the  hearing  of  the  cause,  the 
chancellor  made  findings  In  favor  of  Warren, 
and  entered  a  decree  in  his  favor. 

[1]  It  is  urged  by  counsel  for  plaintiff  that 
the  decree  entered  by  the  chancellor  is  er- 
roneous: (1)  Because  it  is  claimed  that  the 
evidence  shows  that  Smith  executed  the 
mortgage  to  plaintiff  as  the  agent  of  and  in 
pursuance  of  authority  from  Warren.  (2) 
Because  plaintiff  had  no  notice,  either  actu- 
al or  constructive,  sufficient  to  put  it  upon  In- 
quiry as  to  the  alleged  rights  or  Interests  of 
Warren  In  the  property. 

The  first  contention  thus  made,  we  think, 
is  purely  one  of  fact.     It  appears  that  In 


1904,  when  Warren  applied  to  Smith  for  a 
loan  upon  the  lots,  be  inquired  of  him  wheth- 
er he  could  secure  the  loan  from  the  plain- 
tiff. Smith  replied  that  he  could  not  get  him 
into  the  plaintllTs  association  at  that  time 
so  as  to  obtain  the  loan,  and  told  him  that 
he  would  build  the  house  for  him  and  put 
Warren  in  the  plaiutifTs  association  later. 
It  is  urged  by  counsel  for  plaintiff  that  the 
testimony  shows  that  Warren  conveyed  the 
lots  to  Smith  with  the  understanding  that 
Smith  would  build  the  house  for  Warren, 
and  subsequently  would  mortgage  the  lots  to 
plaintiff,  and  with  the  money  thus  borrowed 
from  plaintiff  pay  off  to  himself  the  money 
advanced  by  him  to  build  the  house,  and  that 
thereby  Warren,  in  effect,  authorized  Smith 
to  mortgage  the  property  to  plaintiff.  We 
are  of  the  opinion,  however,  that  the  chan- 
cellor was  warranted  in  finding  from  the 
testimony  that  when  Warren  inquired  of 
Smith  as  to  whether  he  could  secure  th^ 
money  from  plaintiff,  and  was  informed  that 
he  could  not  do  so  at  that  time,  it  was  then 
agreed  and  understood  that  Smith  would 
himself  build  the  house  for  an  agreed  sum, 
without  any  reference  to  or  reliance  upon 
obtaining  a  loan  from  the  plaintiff.  It  was 
then.  In  pursuance  of  such  agreement,  that 
Warren  executed  the  deed  to  Smith  for  the 
nominal  consideration  of  $1,  and  also  exe- 
cuted the  notes  aggregating  the  agreed  cost 
of  the  house;  and  at  the  same  time  Smith 
executed  the  written  contract  whereby  he 
agreed  to  convey  the  property  back  to  War- 
ren upon  the  payment  of  said  notes.  This 
all  occurred  on  September  7,  1904;  and  in 
pursuance  of  that  agreement  Smith  built  the 
house,  which  was  completed  by  Decemt>er 
30,  1904.  If  it  was  also  talked  of  or  under- 
stood between  Warren  and  Smith  that  at  a 
later  date  a  loan  would  be  obtained  from 
the  plaintiff  and  a  mortgage  given  on  the 
lots  to  secure  such  loan,  then  we  are  of  the 
opinion  that  the  chancellor  was  warranted 
in  finding  that  under  such  agreement  the 
loan  was  to  be  obtained  from  the  plaintiff  by 
Warren,  and  not  by  Smith,  and  that  the 
mortgage  and  bond  or  note  to  the  plaintiff 
was  to  be  given  by  Warren,  and  not  by 
Smith.  According  to  the  proved  manner  and 
custom  of  the  plaintiff  in  doing  its  business, 
the  person  obtaining  the  loan  from  It  would 
be  required  to  take  stock  in  plaintifTs  asso- 
ciation; and  under  the  testimony  we  think 
that  it  was  only  understood  that  Warren 
was  the  party  who  later  would  take  such 
stock,  and  not  Smith. 

Furthermore,  If  by  such  mortgage  to  plain- 
tiff, Warren  was  to  obtain  from  it  the  mon- 
ey, then  it  would  not  be  reasonable  to  pre- 
sume that  the  parties  Intended  that  Smith 
would,  for  the  sole  benefit  of  Warren  and 
without  profit  to  himself,  execute  to  the 
plaintiff  a  note  and  mortgage,  and  thus  Im- 
pose upon  himself  a  personal  liability  to  the 
plaintiff  which  would  continue  for  a  long 
time,  inasmuch  as  the  loan  would  be  repaid 
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to  the  plaintiff  association  only  in  install- 
ments continuing  to  tlie  maturity  of  the  stock 
taken  out  But  we  think  that  the  testimony 
of  Warren,  the  only  witness  to  the  transac- 
tion who  testified  In  the  case,  warranted  the 
chancellor  in  finding  that  he  did  not  author- 
ize or  understand  that  Smith  would  execute 
a  mortgage  on  the  property  to  the  plaintiff, 
or  that  it  was  necessary  for  Smith  to  do  so, 
as  he  was  then  thought  to  be  in  excellent 
financial  condition.  The  reasonable  conclu- 
sion to  draw  from  Warren's  testimony  is 
that  the  parties  only  understood  tliat  if, 
later  on,  the  plaintiff  concluded  to  lend  the 
money,  then  Warren  would  take  out  the 
stock  in  the  plaintiff  association  and  borrow 
the  money  he  desired  from  it,  securing  the 
loan  by  executing  a  mortgage  on  the  prop- 
erty, and  with  the  money  thus  obtained  he 
would  pay  to  Smith  all  the  notes  which  he 
had  executed  to  him.  This  was  the  finding 
of  the  chancellor,  and  we  cannot  say  that 
it  was  contrary  to  the  clear  preponderance 
of  the  evidence.  His  finding  in  this  regard 
therefore  should  not  be  disturbed.  It  follows 
that  Smith  had  no  authority  given  to  him  by 
Warren,  either  expressly  or  by  implication, 
to  mortgage  the  property  to  the  plaintiff 
association. 

[2, 3]  It  is  contended  that  plaintiff  had  no 
notice  of  the  rights  or  equities  of  Warren  in 
the  property  at  the  time  Smith  executed  to 
it  the  mortgage,  and  for  this  reason  that  its 
mortgage  should  be  declared  superior  to  any 
rights  Warren  may  have  in  the  property. 
This  contention  is  made  upon  the  ground 
that  the  written  contract  or  defeasance  ex- 
ecuted by  Smith  to  Warren  was  not  record- 
ed at  the  time  the  mortgage  was  executed, 
and  that  plaintiff  bad  no  actual  notice  of 
Warren's  Interest  in  the  property.  But  on 
June  9,  1905,  when  the  mortgage  was  ex- 
ecuted, Warren  was  in  the  actual  and  ex- 
clusive possession  of  the  property,  and  was 
residing  with  his  family  in  the  house  there- 
on. He  had  been  continuously  in  possession 
of  It  In  this  manner  ever  since  December  30, 
1904,  and  continued  in  that  possession  con- 
tinuously to  the  trial  of  this  case.  Ordinari- 
ly, possession  by  a  person  under  a  contract 
of  purchase,  although  unrecorded,  is  notice 
of  his  equitable  rights  and  interests  in  the 
property.  Actual  possession  is  evidence  of 
some  title  in  the  possessor,  and  puts  the 
subsequent  purchaser  or  mortgagee  on  notice 
as  to  the  title  which  the  occupant  holds  or 
claims  in  the  property.  Generally,  actual, 
visible,  and  exclusive  possession  is  notice  to 
the  world  of  the  title  and  interest  of  the 
possessor  in  the  property,  and  it  is  incum- 
bent upon  the  subsequent  purchaser  or  mort- 
gagee to  make  diligent  inquiry  to  learn  the 
nature  of  the  interest  and  claim  of  such  pos- 
sessor, and  if  he  does  not  do  so,  notice  there- 
of will  be  imputed  to  him.  Hamilton  v. 
Fowlkes,  16  Ark.  340;  Shinn  v.  Taylor,  28 
Ark.  523;  Rockafellow  v.  Oliver,  41  Ark.  169; 
Atkinson  v.  Ward,  47  Ark.  533,  2  S.  W.  77; 


Strauss  v.  White,  66  Ark.  167,  51  S.  W.  64; 
Thalhelnier  v.  Lockard,  76  Ark.  25,  88  S.  W. 
591;  Sproull  v.  Miles,  82  Ark.  455,  102  S.  W. 
204;  Hughes  Bros.  v.  Redus,  90  Ark.  149,  118 
S.  W.  414 ;  1  Jones  on  Mortgages  (6th  Ed.) 
i  589. 

But  it  is  urged  that  this  rule  does  not 
obtain  in  cases  where  the  grantor  continues 
in  possession  of  the  property  at  the  time  of 
the  grant  and  after  the  executidh  of  the 
conveyance.  It  is  urged  that  in  such  cases 
the  law  presumes  that  the  grantor  holds  in 
subordination  to  the  title  which  he  has  con- 
veyed, and  not  in  opposition  to  it,  and  that 
third  persons  dealing  with  property  may 
presume  that  the  possession  of  the  grantor 
is  only  by  sufferance  of  the  grantee.  Graham 
V.  St.  L..  I.  M.  &  S.  R.  Co.,  69  Ark.  562,  65 
S.  W.  1048,  66  S.  W.  344;  El  Dorado  v. 
Richie  Grocery  Co.,  84  Ark.  52,  104  S.  W. 
549,  120  Am.  St.  Rep.  22;  Stuttgart  v.  John, 
85  Ark.  526,  109  S.  W.  541. 

This  is  an  exception  to  the  above  general 
rule  that  possession  of  property  is  notice  of 
the  rights  and  interests  of  the  possessor 
therein.  But  this  exception  has  also  its  qual- 
ifications. The  rule  relative  to  the  effect 
which  the  possession  by  the  grantor  after 
conveyance  made  by  him  will  have  in  giving 
notice  of  any  rights  or  equities  he  may  pos- 
sess in  the  property  which  this  court  has 
adopted  lias  been  announced  in  the  case  of 
Turman  v..  .Bell,  54  Ark.  273,  15  S.  W.  886, 
26  Am.  St.  Rep.  35.  In  that  case  it  is  said: 
"If  the  possession  has  continued  after  the 
making  of  the  deed  but  a  short  time,  it 
might  be  reasonably  referred  to  the  suffer- 
ance of  the  grantee;  but,  where  It  was  long 
continued  it  would  much  more  strongly 
imply  a  right  in  the  occupant,  and  the  im- 
plication would  be  sufficient  to  cast  upon 
strangers  the  duty  of  inquiry."  And  in  the 
case  of  Morgan  v.  McCuin,  132  S.  W.  459,  it 
was  said  that  this  court  still  adhered  to  the 
rule  there  announced.  1  Jones  on  Mortgages 
(6th  Ed.)  §  598.  Whether  such  possession  of 
the  grantor  has  been  long  continued  within 
the  purview  of  this  rule  must  necessarily 
depend  to  a  great  extent  upon  the  nature  of 
the  property,  its  use,  and  the  circumstances 
of  each  case.  But,  whether  such  possession 
of  the  grantor  be  for  a  short  or  a  long  time 
after  the  execution  of  the  deed,  the  actual 
possession  of  the  grantor  is  sufficient  notice 
to  all  third  persons  dealing  with  the  prop- 
erty to  put  them  upon  inquiry  as  to  whether 
such  possession  has  continued  for  a  short  or 
a  long  time.  It  is  sufficient  to  put  third 
persons  upon  Inquiry  as  to  when  such  posses- 
sion of  the  grantor  began,  and  the  length 
of  its  continuance.  Actual  possession  is 
therefore  sufficient  to  give  notice  to  subse 
quent  purchasers  and  mortgagees  as  to 
whether  the  grantor  was  and  continued  in 
possession  of  the  property  at  the  time  he 
made  the  deed  to  the  grantee,  or  whether  he 
took  possession  after  the  execution  of  such 
deed.     If  the  grantor  went  into  possession 
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of  the  property  after  the  execution  of  the 
deed,  then  the  rule  that  the  presumption 
arises  that  he  holds  such  possession  by  suffer- 
ance only  of  the  grantee  will  not  obtain. 
Such  presumption  only  arises  where  the 
grantor  was  at  the  time  of  the  execution  of 
the  deed  In  actual  possession  of  the  alienated' 
property,  and  continues  In  possession  thereof. 
His  acts  of  conveyance  and  of  possession  are 
contempoyineous,  and  it  will  be  presumed 
that  the  two  are  not  Inconsistent,  and  that 
the  possession  Is  therefore  In  subordination 
to  the  grant  On  tills  account,  It  Is  held 
that,  when  the  grantor  retains  and  continues 
In  actual  possession  at  and  after  the  execu- 
tion of  the  conveyance,  be  does  so,  not  In 
opposition  to  the  title  he  has  made  to  the 
grantee,  but  in  recognition  of  that  title  and 
by  sufferance  of  the  grantee.  The  reason  for 
this  presumption  is  that  by  his  warranty 
deed  the  grantor  declares  to  all  who  may 
deal  with  the  property  that  he  has  parted 
with  all  hia  rights  to  the  title  and  every  In- 
terest therein.  Such  declaration,  however, 
can  only  refer  to  his  title  and  Interest  at  the 
time  of  the  execution  of  such  deed,  and  can- 
not be  considered  to  refer  to  a  title  subse- 
quently acquired  by  him,  or  an  Interest 
subsequently  obtained.  When  the  grantor 
takes  actual  possession  of  the  property  at  a 
time  subsequent  to  the  execution  of  the 
deed  by  him,  the  possession  which  he  thus 
obtains  Is  apart  from  the  grant  which  he  has 
made,  and  becomes  like  tliat  of  a  third  per- 
son not  a  privy  to  the  conveyance.  His 
after-acquired  possession  is  not  referable  to 
the  deed  executed  by  him.  Such  after-acquir- 
ed possession  will  be  referable  rather  to 
another  and  distinct  contract  made  subse- 
quently with  the  grantee,  or  to  a  right  ac- 
quired thereafter  and  adverse  to  him. 

We  conclude,  then,  that  the  possession  of 
property  Is  sufficient  to  put  all  persons  on 
notice  to  inquire  as  to  the  time  when  such 
possession  was  obtained,  and  the  length  of 
Its  continuance,  whether  such  possession  be 
that  of  the  grantor  or  of  a  stranger.  If  the 
possession  is  that  of  the  grantor,  then  all 


third  persons  are  put  upon  inquiry  to  learn 
whether  such  possession  existed  at  and  con- 
tinued from  the  date  of  the  grant,  and  wheth- 
er it  continued  thereafter  for  a  short  or  a 
long  time.  If  the  grantor  continues  in  pos- 
session at  the  time  of  the  grant  and  for  a 
short  time  only  thereafter,  then  third  par- 
ties are  warranted  In  referring  his  continuous 
possession  to  the  sufferance  of  the  grantee; 
but  If  the  grantor  was  not  In  possession  of 
the  property  at  the  time  of  the  grant,  and 
obtained  such  possession  thereafter,  or  If 
the  grantor  continues  in  possession  at  the 
time  of  the  grant  and  for  a  long  time  there- 
after, then  all  third  persons  are  put  upon 
notice  to  Inquire  as  to  the  nature  and  extent 
of  the  rights  and  Interests  which  such  pos- 
sessor may  have  or  claim  in  the  property, 
and  are  chargeable  with  notice  of  such  rights 
or  claims  which  a  diligent  inquiry  would 
have  disclosed. 

In  the  case  at  bar,  the  defendant,  War- 
ren, conveyed  the  lots  to  Smith  on  September 
7,  1004,  for  the  nominal  consideration  of 
one  dollar.  At  tliat  time  the  lots  were  not 
in  the  actual  possession  of  Warren,  but  were 
vacant  Warren  obtained  the  actual  posses- 
sion of  the  property  long  after  his  grant  on 
December  30,  1904.  He  then  took  exclusive 
possession  thereof,  and  remained  in  the  open, 
notorious,  and  exclusive  possession  of  the 
property  from  that  time  to  the  execution  of 
the  mortgage  by  Smith  to  plaintiff  on  June 
9,  1905,  and  since.  At  the  time  the  plaintiff 
took  the  mortgage  on  the  property,  it  was 
affected  with  notice  of  the  possession  of 
Warren.  It  was  then  put  upon  inquiry  as 
to  whether  Warren,  the  grantor,  continued  in 
the  possession  at  the  time  of  his  grant  and. 
if  not,  then  upon  inquiry  as  to  the  rights  and 
interests  which  he  claimed  in  the  property. 

We  are  therefore  of  the  opinion  that  un- 
der the  facts  and  circumstances  of  this  case 
the  plaintiff  at  the  time  it  took  the  mort- 
gage on  the  land  in  June,  1905,  was  charge- 
able with  notice  of  such  rights  and  Interests 
which  Warren  had  In  the  property. 

The  decree  Is  accordingly  affirmed. 
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BRADFORD  v.  ROBISON,  Land  Com'r. 
(Supreme   Court  of  Texas.     Dec  20,   1911.) 
PoBLio.   Lands    (S   178*)— School   Lands— 

PUBCBASE    FBOM    OWNEB— LANDS    PURCHAB- 
ABL£. 

Acts  30th  Leg.  (lat  Ex.  Sess.)  c.  20,  | 
6d,  provides  that  a  purchaser  of  school  lands 
on  condition  of  settlement  under  the  act,  who 
may  have  the  right  to  sell  his  land  or  any  part 
thereof,  may  Bell  his  own  home  tract  or  one  or 
more  of  his  additional  tracts  as  a  whole,  accord- 
ing to  his  purchase,  to  another  purchaser  who 
owns  a  designated  home  tract  within  five  miles 
of  each  of  such  tracts,  as  he  may  purchase 
as  assignee,  and  the  assignee  may  take  each  of 
the  tracts  as  additional  to  his  own  designated 
home  tract,  provided  the  total  tracts  so  pur- 
chased by  an  assignee  prior  to  the  completion 
of  the  vendor's  residence,  together  vrith  his 
former  purchase,  does  not  exceed  one  comple- 
ment of  sections,  Beld,  that  it  was  not  neces- 
sary that  the  land  purchased  be  wholly  within 
a  radius  of  five  miles  of  the  home  tract;  it 
being  sufficient  that  the  land  to  be  purchased 
be  not  more  than  five  miles  from  the  home  sec- 
tion at  the  nearest  point  of  the  home  section 
to  that  sought  to  be  purchased. 

[Ed.  Note.— For  other  cases,  see  Pnblic 
Lands,  Dec.  Dig.  i  17a*] 

Application  for  mandamns  by  J.  S.  Brad- 
ford against  J.  T.  Roblson,  Land  Commis- 
sioner.   Application  granted. 

Boggess  &  Davidson,  for  relator.  Jewel 
P.  Lightfoot,  Atty.  Gen.,  and  John  L.  Ter- 
rell, Asst.  Atty.  Gen.,  for  respondent. 

RAMSBX,  J.  This  Is  an  original  pro(<eed- 
Ing  filed  in  this  court,  and  by  its  permis- 
sion, in  which  the  relator  seeks  a  manda- 
mus compelling  and  requiring  the  respond- 
ent to  accept  and  file  the  deed  of  convey- 
ance hereinafter  referred  to  as  well  as 
relator's  substitute  obligation,  and  to  substi- 
tute bim  as  the  purchaser  -of  the  land  in- 
volved in  the  controversy  and  as  the  exclu- 
sive owner  thereof.  The  grounds  of  the 
action  are  thus  stated  In  the  petition,  and 
are  substantially  undented:  "That  hereto- 
fore, to  wit,  on  the  20th  day  of  August.  A. 
D.  1008,  the  said  respondent,  J.  T.  Roblson, 
acting  in  his  official  capacity  as-  Commis- 
sioner of  the  General  Land  Office,  awarded 
to  one  H,  A.  Hamilton,  of  the  county  of  Val 
Verde,  and  state  of  Texas,  the  following  de- 
scribed tract  of  school  land  as  additional  to 
private  lands  already  owned  by  the  said 
Hamilton,  to  wit:  Section  No.  766,  certifi- 
cate No.  2318,  G.,  C.  &  S.  F,  Ry.  Co.,  gran- 
tee, situated  in  the  county  of  Val  Verde, 
and  state  of  Texas,  and  containing  six  hun- 
dred and  forty  (640)  acres.  That  said  land 
so  awarded  to  the  said  Hamilton  was  sit- 
uated within  a  radiils  of  five  mUes  of  the 
said  Hamilton's  private  lands,  upon  which 
the  said  Hamilton  resided.  That  the  said 
Hamilton  resided  on  the  said  land  as  requir- 
ed by  law,  and  used  the  same  in  connec- 
tion with  his  home  tract  and  other  sections 
of  school  land  purchased  by  him  from  the 
state  from  the  time  of  the  said  purchase 
.nud  date  of  award  until  on  or  about  AprU 


12,  1910,  and  long  after  the  lapse  of  one 
year  from  the  date  of  his  said  award.  That 
on  or  about  the  date  last  above  mentioned 
the  said  H.  A.  Hamilton  filed  with  the  said 
respondent  his  proof  of  occupancy  to  that 
date,  and  about  the  same  time  transferred 
for  a  valuable  consideration  and  by  deed 
duly  executed  and  recorded  in  the  deed  rec- 
ords of  Val  Verde  county,  Tex.,  and  flle<l 
with  said  respondent,  the  above-described 
tract  and  section  of  land  to  this  relator  as 
additional  land  to  relator's  home  section 
theretofore  purchased.  That  at  the  time  of 
the  said  transfer  to  this  relator  said  relat- 
or was  residing  on  and  claiming  as  his 
home  section  14,  certificate  No.  894,  Jacob 
Hahn,  grantee,  containing  six  hundred  and 
forty  (040)  acres  of  land  and  located  part- 
ly in  Kinney  and  partly  in  Edwards  coun- 
ty, Tex.  That  with  said  deed  froipa  said 
Hamilton  to  this  relator  said  relator  trans- 
mitted to  the  respondeat  his  substitute  obli- 
gations, by  which  this  relator  assumed  and 
promised  to  pay  to  the  state  of  Texas  all 
moneys  due  by  the  said  Hamilton  to  the 
state  for  said  sections  so  transferred,  to- 
gether with  all  interest  due  and  to  become 
due  thereon.  That  the  counties  of  Kinney, 
Edwards,  and  Val  Verde  were  all  eight-sec- 
tion counties,  by  which  is  meant  that  any 
citizen  may  purchase  with  the  condition  of 
occujwncy  required  by  law  eight  full  sec- 
tions of  the  public  free  school  lands  of  the 
state,  and  that  this  relator  had  not  there- 
tofore purchased  from  the  state  or  by  trans- 
fer from  the  other  purchasers  from  the  state 
his  full  complement  of  eight  sections  of  the 
public  free  school  lands  subject  to  sale  un- 
der the  conditions  imposed  by  law.  That 
the  home  section  of  this  relator,  hereinbe- 
fore described,  Is  within  five  miles  of  the 
section  purchased  by  this  relator  from  the 
said  Hamilton.  That  relator  is  over  the 
age  of  21  years,  has  purchased  his  said  des- 
ignated home  and  other  sections  of  the  pub- 
lic school  lands,  and  is  in  no  way  disquali- 
fied from  holding,  owning,  and  living  out 
said  sections  so  purchased  as  required  by 
the  law  for  the  purchase  of  such  public  do- 
main. That,  despite  all  the  facts  herein  re- 
lated, the  Commissioner  of  the  General  tiand 
Office,  without  authority  of  law,  and  in  to- 
tal disregard  of  the  rights  of  this  relator 
in  the  premises,  did  on  and  about  the  23d 
day  of  July,  A.  D.  1910,  refuse,  and  still  re- 
fuses, to  file  said  deed  from  the  said  H.  A. 
Hamilton  to  this  relator,  accept  said  substi- 
tute obligations,  and  substitute  this  relator 
on  the  boolis  of  his  office  as  the  owner  of 
said  section  766,  so  purchased  as  aforesaid, 
giving  as  his  reason,  and  only  reason  there- 
for, that  the  said  section  was  not  wholly 
within  a  radius  of  five  miles  of  this  relator's 
designated  home  section.  This  relator  con- 
cedes as  a  matter  of  fact  that  all  of  his  des- 
ignated home  tract  is  not  wholly  within  a 


*For  other  cases  see  same  topic  and  ■action  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kei>  No.  Series  *  Rep'r  Indexes 
141  S.W.— 49 


Digitized  by 


Google 


no 


141  SODTHWESTEEN  EEPOETER 


(Tex. 


radlns  of  five  miles  of  the  said  tract  pur- 
chased from  the  said  Hamilton,  but  this  re- 
lator contends  that  the  said  two  sections  are 
wlthls  the  five  miles  required  by  law  for  the 
transfer  and  substitution  of  such  lands." 

Besides  a  general  demurrer  the  respond- 
ent filed  an  answer  to  this  effect:  "That  the 
allegations  contained  In  relator's  petition  are 
substantially  true,  but  that  the  home  tract 
of  relator,  to  wit.  No.  14,  Is  not  wholly  with- 
in five  miles  of  section  No.  7S6,  of  which 
latter  section  he  seeks  to  become  a  substi- 
tute purchaser;  that  a  five-mile  radius  from 
the  nearest  comer  of  said  home  section  No. 
14  will  cut  off  but  a  small  comer  of  said 


section  No.  766,  as  shown  by  a  plat  here- 
to attached  and  made  a  part  of  this  answer- 
Wherefore,  respondent  says  that  relator's 
said  home  section  No.  14  Is  not  within  five 
miles  of  said  section  No.  766  as  required 
by  section  6  of  chapter  103  of  the  Acts  of  tbe 
Regular  Session  of  tlie  Twenty-Ninth  Legis- 
lature (1905),  and  of  section  6d  of  chapter 
20  of  the  Acts  of  the  First  Called  Session  of 
the  Thlrtietb  Legislature  (1907)." 

The  location  of  the  land  owned  by  relat- 
or and  the  land  (section  766)  purchased  by 
him  from  Hamilton,  and  with  reference  to 
which  the  mandamus  is  sought,  will  more 
distinctly  appear  from  the  following  plat: 
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[1]  Section  6d  of  the  Acts  of  the  30th  Leg- 
islature of  1907  (see  p.  494)  and  its  proper 
interpretation  controls  and  must  decide  the 
case.  This  section  Is  as  follows:  "Sec.  6d. 
One  who  hereafter  buys  land  on  condition  of 
settlement  shall  not  sell  any  part  of  such 
purcbnse  prior  to  one  year  after  date  of 
award  of  the  home  tract,  nor  prior  to  one 
year  after  date  of  the  award  of  the  first  ad- 
ditional tract  purchased  to  a  formerly  ac- 
quired home  unless  the  required  residence 
has  sooner  been  completed.  After  the  lapse 
of  time  aforesaid  the  purchaser  may  sell 
all  of  his  land  or  any  part  thereof  in  whole 
tracts,  according  to  bis  purchase,  to  another 
qualified  purchaser,  who  will  become  an  ac- 
tual bona  fide  settler  on  some  part  thereof 
at  date  of  his  transfer  If  the  residence  iB 
not  complete,  and  such  assignee  shall  com- 
plete the  residence  on  the  land  by  continuous 
residence  thereon  as  required  of  his  vendor, 
and  If  the  vendor  does  not  sell  all  of  his 
purchase  he  shall  continue  to  reside  upon  bis 
home  tract  or  on  some  part  of  that  retained 
until  the  completion  of  the  residence  re- 
quired of  him.  A  purchaser  on  condition  of 
settlement  under  this  act,  or  any  former  law, 
who  may  have  the  right  to  sell  his  land  or 
a  part  of  it,  may  sell  his  whole  home  tract 
or  one  or  more  of  his  additional  tracts  as  a 
whole,  according  to  his  purchase  to  another 
purchaser  who  owns  a  designated  home  tract 
within  five  miles  of  each  of  such  tracts  as 
be  may  purchase  as  assignee,  and  the  as- 
signee may  talce  each  of  the  tracts  as  addi- 
tional to  his  own  designated  home  tract ;  pro- 
vided the  total  tracts  so  purchased  by  an  as- 
signee prior  to  the  completion  of  the  resi- 
dence of  the  vendor,  together  with  the  for- 
mer purchase  of  the  assignee,  shall  not  ex- 
ceed one  complement  of  sections.  In  such 
cases  the  assignee  shall  continue  to  reside 
in  person  upon  either  his  formerly  designat- 
ed home  tract,  or  on  one  of  his  formerly  ac- 
quired additional  tracts,  or  on  cue  of  his 
additional  tracts  purchased  as  assignee,  con- 
tinuously until  the  completion  of  the  resi- 
dence required  of  him  under  his  former  pur- 
chase and  that  of  his  vendor.  No  tract  here- 
after purchased  shall  be  transferred  except 
as  a  whole  prior  to  the  issuance  of  patent 
thereon,  but  should  a  transfer  of  less  tban 
a  whole  tract  be  made  after  the  purchaser 
has  the  right  to  sell  in  whole  tracts  under 
the  provisions  of  this  act,  such  transfer  shall 
not  be  void,  but  the  owner  shall  not  be  sub- 
stituted as  assignee  on  the  records  of  the 
Land  Office  nor  recognized  on  the  accounts 
kept  by  the  State  Treasurer.  The  failure  to 
I>ay  the  interest  on  the  whole  of  such  tract 
Hhall  operate  as  a  forfeiture  of  every  part 
thereof." 

It  is  admitted  that  the  home  tract  Is  reach- 
ed within  less  than  five  miles  of  the  tract 
sought  to  be  purchased,  and  it  is  also  con- 


ceded that  beginning  at  the  point  of  the 
home  section  nearest  the  section  sought  to 
be  bought  that  It  Is  less  than  five  miles  to 
section  766,  but  that  a  circumference  de- 
scribed from  the  nearest  point  of  the  home 
section  with  a  radius  of  five  miles  will  in- 
clude but  a  small  portion  of  the  land  sought 
to  be  acquired.  What,  then.  Is  the  meaning 
of  the  statute?  Does  it  mean  that  the  land 
to  be  purchased  must  be  wholly  within  a 
radius  of  five  miles,  or  that  the  land  to  be 
purchased  must  not  be  more  than  five  miles 
from  the  home  section?  We  think  a  fair  con- 
struction of  the  statute  must  lead  to  the 
conclusion  that,  with  a  view  of  protecting 
the  state  from  purchases  by  speculators  and 
thus  retarding  the  growth  and  development 
of  the  state,  it  vras  intended  to  make  certain 
that  such  purchases  were  on  account  of,  and 
to  be  vsed  by,  actual  settlers  owning  prop- 
erty in  the  vicinity,  and,  having  in  mind 
this  puri)ose,  we  ought  not  to  adopt  a  strain- 
ed or  technical  construction  of  the  statute 
as'to  an  adjacent  landowner.  The  land  pur- 
chased is  within  (or  distant  from)  five  miles 
from  the  home  section,  and  relator,  having 
adopted  all  the  precedent  steps,  Is  entitled 
to  acquire  same. 

Let  the  mandamus  Issue  as  prayed  for, 
with  costs. 


WIENER  et  al.  v.  ZWIEB  et  aL 
(Supreme  Court  of  Texas.    Dec  20,  1911.) 

1.  MOBTQAGES  (g  334*)— POWKB  OF  SALB— NA- 

TUItE. 

The  pnwer  of  sale  given  in  a  mortgage  or 
deed  of  trust  is  a  power  coupled  with  an  in- 
terest, and  continues  in  force  and.  survives  the 
death  of  tlie  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  1017,  1018;    Dec.  Dig.  |  334.*} 

2.  CouBTs  (I  92*)— Rrus  of  Dkcision— Dk- 
cisiON  on  Question  Not  NECxsaABiLT  Pai- 

SGNTKD. 

A  decision  on  a  question,  not  necessarily 
presented  by  the  cage,  will  not  be  treated  as  a 
binding  authority,  but  is  merely  persuasive. 

[Ed.    Note.— For    other   cases,    see    Courts, 
Cent  Dig.  i  335;   Dec  Dig.  |  92.*] 

3.  MoBTQAOES  (8  372*)— Tbust  Deed— Sai*— 
TiTLZ  OF  Pubchaseb— "Invalid"— "Void." 

A  sale  under  a  power  in  a  deed  of  trust, 
made  after  the  death  of  the  grantor  or  mort- 
gagor, and  before  the  expiration  of  the  four 
years  within  which  administration  might  be  be- 
gun, but  where  no  administration  had  been  be- 
gun, was  valid,  and  passed  the  title  to  the  lands 
conveyed,  subject  only  to  be  set  aside  by  an 
administration  for  the  payment  of  such  prefer- 
red claims  as  might  have  existed  under  the 
law  at  the  time,  and  is  not  invalid  or  void,  nor 
in  a  state  of  suspense,  except  as  subject  to 
such  administration;  the  terms  "invalid"  and 
"void,"  sometimes  applied  to  such  trust  deeds, 
meamng  nothing  more  than  ineffectual  to  pass 
title;  the  term  "void"  being  seldom  regarded 
as  implying  a  complete  nulDty,  but  as   being. 
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in  n  legal  Ecnse,  and  under  certain  circum- 
stances, subject  to  qualiiicatioD. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  IS  1105-1117;    Dec.  Dig.  {  372.» 

E'or  other  definitions,  see  Words  and  Plirases, 
ToL  4.  p.  3748;  vol.  8,  pp.  7332-7339;  vol.  8, 
p.  7830.] 

4.  Mortgages  (§  369*)— Trust  Deed— Sale- 
Persons  Entitled  to  Question  Sale. 
Wtiere  a  sale  has  been  made  under  a  deed 
of  trust  after  the  death  of  th'e  grantor  and  be- 
fore any  administration,  but  before  the  expira- 
tion of  the  time  within  which  administration 
might  be  begun,  the  heirs  of  the  grantor  could 
not  question  the  validity  of  the  sale,  since 
such  question  could  be  raised  only  by  the  ad- 
ministrator in  the  interest  of  creditors  of  the 
decedent's  estate. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  f  309.»] 

6.  Homestead  (§  115*) —Mobtoagk  — Fore- 
closure —  CONSTITOTIONAL  PROVISIONS  — 
**FOBCED  SaI*E  '* 

Under  Const'.  1866,  art  7,  |  22,  which  pro- 
vided that  a  homestead  should  not  be  subject 
to  forced  sale  for  any  debt,  and  that  a  mar- 
ried man  owning  a  homestead  could  not  alien- 
ate it  without  the  consent  of  his  wife,  it  was 
permissible  to  mortgage  the  homestead;  and 
a  power  of  sale,  given  in  a  mortgage  duly  ex- 
ecuted by  the  husband  and  wife,  was  enforce- 
able, since  sucli  a  sale  was  not  a  "forced  sale." 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  f(  183,  184,  186-190;  Dec.  Dig.  i 
115.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2871-2872.] 

6.  Husband  and  Wife  (|  267*)— Joinder  oi" 
Husband  and  Wife  in  Deed  ob  Mortgage. 

Under  the  Constitutions  of  1845  and  1866, 
the  husband  could  not  alienate  the  homestead 
without  the  wife's  consent  in  the  execution  of 
the  conveyance,  nor  conld  he  mortgage  the 
homestead,  so  as  to  cause  its  alienation,  with- 
out the  joint  execution  of  the  mortgage  by  the 
wife;  but  a  trust  deed  of  community  property, 
subject  to  a  homestead,  executed  by  the  hus- 
band without  the  consent  of  his  wife,  was 
valid,  though  inoperative  during  the  lifetime 
of  the  wife  and  while  the  property  retained  its 
homestead  character,  and  on  the  death  of  the 
wife  became  an  ettective  deed  of  trust. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  {  267.*] 

7.  Husband  and  Wife  (J  273*)— Rights  of 
Surviving  Husband — Community  Propeb- 
TX— Incumbrance. 

A  surviving  husband  has  the  power  to  sell 
or  mortgage  a  homestead  in  community  prop- 
erty to  pay  a  community  debt. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  {  273.*] 

8.  Homestead  (|  142*)- Rights  of  Chil- 
dren or  Heirs. 

Children  have  no  such  interest  in  the 
homestead  as  the  surviving  parent,  and  cannot 
interfere  with  such  parent's  power  over  the 
property,  their  rights  being  entirely  dependent 
upon  the  action  of  the  surviving  parent;  and 
where  a  husband  gave  a  trust  deed  of  commu- 
nity property  without  the  consent  of  his  wife, 
nnd  after  the  death  of  both  it  was  sold  under 
the  trust  deed,  before  administration  of  the  es- 
tate of  the  husband,  who  had  survived,  and  be- 
fore the  .expiration  of  the  time  for  beginning 
administration,  the  children  retained  no  rights 
therein. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  f  142.*) 

Ramsey,  J.,  dissenting. 


Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Trespass  to  try  title  by  Robert  P.  Wiener 
and  others  against  Mary  A.  Zwleb  and  John 
H.  Ferguson  and  wife.  From  a  judgment  for 
defendants,  affirmed  by  the  Court  of  Civil 
Appeals  (128  S.  W.  699),  plaintiffs  bring  er- 
ror.   Affirmed. 

Jj.  B.  Moody  and  E.  T.  Chew,  for  pl.tin- 
tifts  in  error.  Fisher.  Sears  &  Campbell  and 
A.  R.  &  W.  P.  Hamblen,  for  defendants  in 
error. 

DIBRELTj,  J.  Robert  P.  Wiener,  John  W. 
Wiener,  and  Henry  B.  Wiener,  a  minor,  su- 
ing by  his  next  friend,  Robert  P.  Wiener, 
brought  this  suit,  on  December  3,  1907, 
against  Mary  A.  Zwieb  to  recover  10^  acres 
of  land,  situated  within  the  corporate  limits 
of  the  city  of  Houston.  The  action  was  one 
of  trespass  to  try  title.  Pending  the  suit 
thfe  original  defendant,  Mary  A.  Zwleb,  died 
intestate,  and  an  administration  was  sued 
out  on  her  estate.  A  certain  deed  of  trust, 
executed  by  Mary  A.  Zwieb  to  Mrs.  E.  J. 
Ferguson  on  the  land  in  controversy,  was 
duly  foreclosed,  and  at  the  foreclosure  sale 
purchased  by  Mrs.  E.  J.  Ferguson,  and  she 
and  her  husband,  John  H.  Ferguson,  were 
by  amended  petition  made  the  defendants,  in 
lieu  of  the  original  defendant.  The  cause 
was  tried  in  the  district  court  of  Harris 
county  with  a  Jury,  and  the  trial  Judge,  after 
hearing  the  evidence,  instructed  a  verdict  for 
the  defendants.  Upon  appeal  the -cause  was, 
on  April  27,  1910,  affirmed  by  the  Court  of 
Civil  Appeals  of  the  Fourth  Supreme  Judi- 
cial District  (128  S.  W.  699),  and  is  before 
this  court  on  writ  of  error. 

All  parties  to  the  suit  claimed  the  land 
through  Henry  Wiener  as  the  common 
source,  and  the  issue  of  title  mainly,  if  not 
solely,  depends  upon  the  validity  of  a  sale 
of  the  land  in  controversy,  under  a  deed  of 
trust  executed  by  Henry  Wiener  on  said  land 
during  the  lifetime  of  his  wife  and  while  the 
property  was  their  homestead,  and  without 
the  signature  of  the  wife.  We  make  this 
summary  of  the  issue  involved  in  the  case 
in  deference  to  the  chief  complaint  made  by 
the  plaintiffs  below  and  the  findings  of  fact 
by  the  Court  of  Civil  Appeals. 

The  complaint  of  plaintiffs  below  Is  to  the 
action  of  the  trial  court  in  instructing  a  ver- 
dict for  defendants;  the  contention  being 
that  there  was  conflicting  evidence  upon  a 
number  of  material  issues,  and  that  these 
issues  should  have  been  determined  by  the 
Jury.  The  Court  of  Civil  Appeals  found,  as 
matter  of  fact,  that  there  were  a  number  of 
issuable  quesUons  whidi  ordinarily  should 
have  been  presented  to  the  Jury,  but  held,  as 
matter  of  law,  that  the  refusal  to  submit 
such  issues  to  the  Jury  did  not  constitnte 
reversible  error,  for  the  reason  that  such 


•For  other  cases  see  same  topic  and  section  NVMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Ker  No.  Series  ft  Bep'r  Imdezca 
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issnes  of  fact  might  be  conceded  to  be  in 
favor  of  plaintiffs,  and  yet  they  furnish  no 
reason  why  the  plaintiffs  should  recover,  or 
why  the  defendants  should  not  recover. 

One  of  the  material  issues  of  fact  was  as 
to  whether  Henry  Wiener,  the  mortgagor, 
died  before  or  after  the  deed  of  trust  was 
foreclosed  by  the  trustee  or  his  substitute 
nnder  the  terms  of  the  instrument  It  was 
shown  without  controversion  that  on  January 
1,  1868,  Henry  Wiener,  the  father  of  plain- 
tiffs, executed  a  deed  of  trust  on  the  land  in 
controversy  to  M.  F.  De  Bajligethy,  trustee, 
for  the  purpose  of  securing  Mary  Zwieb,  the 
original  defendant,  in  the  payment  of  about 
$700,  which  was  a  community  debt  of  Henry 
and  Hannah  Wiener,  plaintiffs'  ancestors. 
That  at  the  time  of  the  execution  of  this 
deed  of  trust  the  property  in  controversy 
was  the  homestead  of  Henry  Wiener  and  his 
wife,  who  refused  to  join  him  in  the  execu- 
tion of  said  deed  of  trust,  but  at  the  time 
the  deed  of  trust  was  executed  they  did  not 
live  on  the  property.  They  had  moved  to  the 
city  of  Houston  proper,  for  the  purpose  of 
educating  their  children,  and  had  lived  there 
since  the  latter  part  of  1866.  Soon  after 
•  Wiener  and  his  family  moved  from  the  land 
In  controversy,  the  dwelUng  house  was  burn- 
ed, and  was  never  rebnllt,  and  Wiener  and 
bis  family  never  thereafter  occupied  the 
property.  Mrs.  Hannah  Wiener  died  on  Jan- 
nary  23,  1869,  leaving  her  husband,  Henry 
Wiener,  and  several  minor  children  surviving 
her.  It  was  shown  that  these  children  or 
some  of  them,  lived  with  their  uncle,  Isaac 
Levy,  on  a  portion  of  the  property  in  con- 
troversy, in  a  bouse  built  there  by  Isaac  Levy 
with  the  consent  of  Henry  Wiener,  for  a 
number  of  years  nfter  the  death  of  their 
mother,  Hannah  Wiener.  It  was  found  by 
the  Court  of  Civil  Appeals  that  there  was  no 
administration  on  the  estate  of  either  Henry 
or  Hannah  Wiener,  and  that  while  there  was 
no  evidence  of  any  probative  force  that  Hen- 
ry Wiener  died  before  the  deed  of  trust  was 
foreclosed  by  sale  by  the  substituted  trustee, 
yet,  for  the  purpose  of  determining  the  ques- 
tion of  law  involved,  it  was  admitted  that 
he  died  before  the  sale  under  the  deed  of 
trust;  but  It  was  also  found  that  Henry 
Wiener  never  occupied  or  claimed  the  prop- 
erty as  his  homestead  after  the  death  of  his 
wife,  and,  when  requested  by  the  attorney 
of  Mary  Zwieb  to  pay  the  note,  stated  that 
be  was  not  able  to  do  so,  and  that  Mrs. 
Zwieb  should  proceed  to  foreclose  the  deed 
of  trust  he  had  given  her.  On  January  3, 
1874,  Judge  E.  P.  Hamblln,  the  substituted 
trustee,  proceeded  to  sell  the  land  in  contro- 
versy under  the  trust  deed  executed  by  Hen- 
ry Wiener  on  January  1,  1868,  and  conceded- 
ly  after  the  death  of  the  constituent. 

This  brings  ns  to  one  of  the  main  questions 
of  law  to  be  determined,  as  presented  by 
plaintiffs'  first  proposition  under  their  first 
assignment  of   error,    as   follows:    "A   sale 


made  by  a  trustee,  under  a  power  of  sale 
contained  In  a  deed  of  trust,  after  the  death' 
of  the  grantor,  and  less  than  four  years 
after  such  death,  Is  void,  and  passes  no 
title."  The  Court  of  Civil  Appeals,  speaking 
through  Justice  Fly,  in  an  elaborate  and 
well-considered  opinion,  holds  the  view  tliat 
where  there  was  no  administration  on  the 
estate  of  the  grantor,  and  after  the  lapse  of 
four  years,  the  time  within  which  an  ad- 
ministration could  be  sued  out,  a  sale  under 
the  deed  of  trust  after  the  death  of  the  gran- 
tor and  before  the  lapse  of  four  years  was 
valid,  and  passed  title  to  the  land  conveyed, 
and  we  approve  that  holding.  This  particu- 
lar question  will  be  considered,  first,  with- 
out reference  to  the  questions  of  homestead 
and  the  validity  of  the  deed  of  trust  under 
the  circumstances  of  its  execution,  as  raised 
by  plaintiffs'  assignments  of  error.  ' 

[1]  As  an  Independent  and  original  propo- 
sition, we  do  not  think  it  has  ever  been  held 
In  this  state  that  the  power  to  sell  and  con- 
vey property  given  in  a  mortgage  or  deed  of 
.  trust  was  revoked  by  the  death  of  the  mort- 
gagor or  grantor,  but,  on  the  contrary,  it 
seems  to  have  been  fully  recognized  by  our 
I  court  as  an  established  principle  of  law 
I  that  the  power  of  sale  given  in  such  instru- 
ments was  a  power  coupled  with  an  inter- 
est, and  continued  In  force  and  survived  the 
death  of  the  constituent.  We  are  aware 
that  In  the  case  of  Keeves  v.  Petty,  44  Tex. 
252,  this  language  was  there  used:  "Nor 
is  it  doubted  that  the  doctrine  laid  down  in 
Robertson  v.  Paul,  16  Tex.  472,  as  to  the  rev- 
ocation of  the  power  to  sell  by  the  death  of 
the  constituent,  has  been  questioned  by  some 
of  our  ablest  lawyers.  This  rule,  however, 
was  adopted  by  the  same  Judges  that  decid- 
ed the  other  cases  referred  to,  and  it  has 
been  approved  by  this  court  in  subsequent 
cases,  and  has  become  a  rule  of  property, 
like  the  other,  to  an  extent  tliat  it  would  be 
a  great  shock  to  society  to  disturb  it." 

There  was  no  issue  involved  in  that  case 
that  called  for  a  discussion  of  the  subject 
of  the  revocation  of  the  power  of  the  trustee 
to  sell  after  the  death  of  the  mortgagor  or 
grantor.  The  statement  of  the  case  shows 
that  Petty  instituted  the  suit  against  the 
heirs  of  J.  J.  Reeves  and  wife,  to  subject 
the  property  in  controversy  in  that  suit  to  a 
deed  of  trust  the  ancestors  had  given  In 
their  lifetime;  and  there  was  never  any  ad- 
ministration on  the  estates  of  the  decedents 
who  had  executed  the  deed  of  trust.  There 
had  been  no  sale  by  a  trustee  under  the  deed 
of  trust,  BO  that  the  discussion  of  the  Robert- 
son V.  Paul  Case,  and  the  principles  Involved 
in  the  sale  under  the  deed  of  trust  after  the 
death  of  the  constituent,  was  not  necessary 
In  any  particular  to  the  decision  of  the  case 
then  at  bar,  and  what  was  said  on  that  sub- 
ject must  be  treated  as  obiter.  Certainly 
that  case,  in  so  far  as  it  holds,  as  an  inde- 
pendent proiK>sitlon,  that  the  death  of  the 
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constituent  In  a  deed  of  trust  or  mortgage 
with  power  to  sell  rerokes  the  power  of 
sale,  has  never  been  followed  by  any  decision 
of  this  court  that  we  have  been  able  to  find. 

The  early  case  of  Robertson  v.  Paul,  16 
Tex.  472,  recognizes  that  in  cases  of  deeds  of 
trust  and  mortgages  with  power  of  sale,  such 
power  of  sale  Is  coupled  with  an  interest, 
and  is  not  revoked  by  the  death  of  the  gran- 
tor or  mortgagor;  yet,  In  view  of  the  fact 
that  our  probate  law  enumerates  certain 
claims  which  have  preference  by  statute,  gen- 
erally speaking,  over  debts  secured  by  mort- 
gages or  other  liens,  as  funeral  expenses  and 
expenses  of  last  sickness,  expenses  of  admin- 
istration, etc.,  the  power  of  sale  in  such 
mortgages  and  deeds  of  trust  Is  suspended 
and  hdd  in  abeyance,  so  as  not  to  interfere 
with  the  orderly  administration  of  estates, 
and  where  such  administration  exists  such 
lien  must  be  presented  for  allowance  and 
pajmeat  by  the  administrator.  The  lan- 
guage used  In  that  opinion  vrith  reference 
to  the  revocation  of  the  power  to  sell,  given 
in  deeds  of  trust  or  mortgages,  after  the 
death  of  the  makers  of  such  securities,  Is  as 
follows:  "On  general  principle,  it  is  clear 
the  death  of  the  mortgagor  would  not  oper- 
ate a  revocation  of  the  power.  Whether  the 
statute  governing  the  settlement  of  the  es- 
tates of  decedents  wiU  cause  it  to  have  that 
effect  is  the  question  to  be  determined.  And 
we  are  of  opinion  that  it  will." 

From  the  foregoing  statement  and  the  sub- 
sequent reasoning  by  Judge  Wheeler  in  that 
case,  it  Is  clear  that  the  court,  while  stat- 
ing that  the  effect  of  the  statute  governing 
the  settlement  of  estates  was  to  revoke  the 
power  of  sale  after  the  death  of  the  mort- 
gagor or  grantor,  the  holding  was  not  that 
such  statute  revoked  the  power  of  sale,  but 
simply  suspended  or  held  its  operation  in 
abeyance. 

The  Supreme  Court,  in  the  case  of  McLane 
V.  Paschal,  47  Tex.  365,  seems  to  have  gone  a 
step  further  than  the  court  in  the  Robertson 
▼.  Paul  Case,  and  on  this  subject  said:  "And, 
though  the  death  of  the  mortgagor  does  not, 
on  general  principles,  revoke  their  power, 
yet  Its  exercise  by  the  trustee  would  be  in- 
consistent and  in  conflict  with  our  statutes 
governing  the  settlement  of  estates  of  de- 
ceased persons.  It  cannot,  therefore,  be  ex- 
ecuted by  the  trustee  after  the  death  of  the 
constituent  And  whatever  rights  may  be 
secured  to  the  creditor  by  such  deed,  they 
can  only  be  enforced  after  the  death  of  the 
debtor  through  and  by  aid  of  the  court.  It 
naturally.  If  not  inevitably, .  follows  that 
such  deed,  instead  of  operating  as  an  ab- 
solute and  unconditional  security  for  the 
payment  of  the  debt  for  wliich  it  purports 
to  be  given,  has  this  effect  only  during  the 
life  of  the  debtor.  And  after  his  death  it 
only  secures  the  creditor  priority  over  such 
claim  against  the  debtor's  estate,  as  by  the 
statute  it  is  entitled  to  In  the  due  course 
of  administration." 


[2]  In  view  of  the  doctrine  laid  down  In 
McLane  t.  Paschal,  it  should  be  noted  that 
from  the  statement  of  that  case  it  appears 
that  I.  A.  Paschal,  Joined  by  his  wife,  Mary 
C.  Paschal,  executed  and  ddivered  to  Mc- 
Lane a  deed  of  trust  on  certain  property,  in 
which  was  included  their  homestead,  in  the 
city  of  San  Antonio.  I.  A.  Paschal  died  in 
1868,  and  his  estate  was  administered  upon 
in  Bexar  county,  Tex.  On  the  30th  of  S^?- 
tember,  1868,  the  debt  of  McLane  was  pre- 
sented to  the  administrator  of  I.  A.  Paschal, 
and  by  him  approved  as  a  just  claim  against 
said  estate.  The  widow,  Mrs.  Paschal,  filed 
in  the  probate  court  her  petition  to  have 
set  aside  to  her  the  homestead,  as  well  as 
other  allowances.  McLane,  as  a  lienholdw, 
objected  to  any  order  setting  aside  the  home- 
stead to  Mrs.  Paschal,  and  his  objection  was 
sustained.  Upon  appeal  by  Mrs.  Paschal  to 
the  district  court,  the  judgment  of  the  pro- 
bate court  was  set  aside,  and  the  homestead 
decreed  her.  The  judgment  of  the  district 
court  formed  the  basis  of  the  decision  of 
the  Supreme  Court  in  that  case.  The  deed 
of  trust  given  McLane  by  I.  A.  Paschal  and 
wife  was  not  foreclosed  after  Paschal's  death, 
and,  so  far  as  the  record  discloses,  no  at-, 
tempt  was  made  by  the  trustee  to  foreclose 
the  deed  of  trust  by  virtue  of  the  power  of 
sale  therein  contained.  It  follows,  as  a  con- 
sequence, that  the  subject  of  revocation  of 
the  power  to  sell  under  that  deed  of  trust 
was  not  an  issue  In  the  case,  and  that  the 
decision  of  the  court  on  that  question  was 
not  essential  to  a  proper  disposition  of  the 
case.  Ordinarily  a  decision  on  the  question 
in  a  case,  not  necessarily  presented,  wlU  not 
be  treated  as  binding  authority,  but  merely 
as  persuasive. 

[3]  It  may  be  safely  said  that  all  the  cases  - 
In  Uiis  state,  prior  to  the  case  of  Rogers  v. 
Watson,  81  Tex.  400,  17  S.  W.  29,  in  which 
the  question  of  the  revocation  of  the  power 
to  sell,  given  in  mortgages  and  deeds  of  trust, 
caused  by  death  of  the  mortgagors  or  gran- 
tors, was  properly  raised  and  decided,  were 
cases  where  such  sales  had  been  made  pend- 
ing administration  of  the  estates  of  such 
mortgagors  or  grantors,  or  before  the  lapse 
of  four  years  from  the  time  of  their  deaths 
in  which  an  administration  might  be  legally 
sued  out  And  it  may  be  stated  with  equal 
emphasis  and  assurance  that  In  all  such  cas- 
es the  reason  upon  which  such  holding  is 
based  U,  not  that  the  death  of  the  constitu- 
ent revoked  the  power  of  sale,  but  that  such 
power  is  in  ^ect  revoked  by  being  susp^id- 
ed  and  held  in  abeyance,  so  as  not  to  inter- 
fere with  the  orderly  administration  of  the 
estates  of  decedents.  But  whatever  construc- 
tion may  be  placed  upon  the  decisions  on 
this  question  as  denounced  prior  to  the  case 
of  Rogers  v.  Watson,  we  tlilnk  the  rale 
there  established  and  subsequently  followed 
in  a  number  of  cases  in  this  court  and  in 
the  Courts  of  Civil  Appeals  is  founded  on 
the  better   reason,   and   more  In  harmony 
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wltli  Botmd  principle.  For  more  tban  20 
years,  the  rule  laid  down  by  tbls  court  In  the 
Rogers  Case  lias  been  followed  and  extend- 
ed, as  the  exigencies  of  the  varying  circum- 
stances of  the  cases  have  presented  them- 
selves. In  the  case  of  Rogers  v.  Watson, 
81  Tex.  400,  17  S.  W.  29,  certain  property 
had  been  sold  by  a  trainee  under  a  deed  of 
trust  executed  by  John  Rogers,  and  after 
his  death;  he  having  died  Intestate,  and  no 
administration  having  been  had  on  his  es- 
tate. This  was  the  first  time  the  precise 
questlcm  was  ever  presented  to  this  court, 
so  far  as  we  have  been  able  to  ascertain,  and 
Judge  Gaines,  then  Associate  Justice,  render- 
ed the  opinion  for  the  court  in  his  custom- 
ary clear  and  forceful  style^  &Q<1  ^  Pa^t 
said: 

"We  are  of  the  opinion  that  If  the  trustees 
In  the  deed  of  trust  executed  by  the  vendees 
to  secure  the  payment  of  the  purchase  money 
«f  the  land  had  the  power  to  sell  the  land, 
notwithstanding  the  death  of  Rogers,  the  al- 
legations in  the  petition  show  title  in  the 
plaintifTs  to  the  land  in  controversy,  and 
the  court  did  not  err  in  overruling  the  de- 
fendant's demurrer  thereto.  At  an  early  day 
it  was  held,  in  the  case  of  Robertson  v.  Paul, 
16  Tex.  472,  that  a  sale  made  in  pursuance  of 
a.  iwwer  given  in  a  mortgage  after  the  death 
of  the  mortgagor  was  void,  although  the 
mortgage  was  given  to  secure  the  payment 
of  the  purchase  money  of  the  mortgaged 
premises.  That  decision  has  been  followed 
in  subsequent  cases  in  the  courts,  and  may 
now  be  regarded  as  settled  law.  McLane  v. 
Pasdial,  47  Tex.  36S;  Black  ▼.  Rockmore, 
£0  Xez.  94;  Abney  t.  Pope,  S2  Tex.  288.  In 
Black  v.  Rockmore,  at  the  time  of  the  sale 
under  the  power,  the  widow  of  the  deceased 
mortgagor  had  filed  a  bond  and  Inventory  un- 
dbr  the  statute,  and  was  adinlnlstering  the 
community  estate  as  survivor.  In  Robert- 
son V.  Paul,  and  in  the  other  cases  cited, 
there  were  regular  administrations  pending 
at  the  time  of  the  sale.  The  sales  were  not 
held  void  upon  the  ground  that  the  death  of 
the  mortgagors  had  revoked  the  power,  be- 
cause it  was  recognized  that  the  powers 
were  coupled  with  an  interest,  and  that  they 
remained  in  force  after  the  death  of  the  re- 
spective constituents.  But-  the  exercise  of 
the  powers  after  such  deaths  and  during  an 
administration  upon  the  mortgagors'  estates 
was  regarded  as  inconsistent  with  our  stat- 
utes, which  give  to  certain  classes  of  claims 
against  a  decedent's  estate  priority  of  pay- 
ment over  a  debt  secured  by  a  lien,  even  as 
to  the  property  subject  to  the  incumbrance. 
But  in  this  case,  according  to  the  allegations 
of  the  petition,  at  the  time  of  the  sale,  more 
tban  four  years  had  elapsed  from  the  date 
of  Rogers'  death,  and  no  administration  had 
«ver  been  had  upon  his  estate.  Under  the 
statute  as  it  then  existed  and  now  exists, 
after  a  lapse  of  four  years  from  the  death 
of  the  person  the  probate  court  lost  its  pow- 
«r  to  grant  letters  of  administration  upon 


his  estate.  Bev.  Stats.  1879,  art.  1827.  Con- 
sequently the  provisions  of  the  statute  for 
establishing  and  ranking  claims  against  an 
estate  were  no  longer  an  obstacle  to  the  sale. 
The  debt  being  the  purchase  money  promised 
to  be  paid,  the  holders  of  the  notes  were  en- 
titled to  a  preference  in  payment  over  all 
other  claims  whatever.  Therefore  the  rea- 
son for  the  rule  laid  down  in  the  cases  cited 
no  longer  existed,  and  we  are  of  opinion  that 
the  rule  itself  should  be  held  no  longer  ap- 
plicable. After  the  time  had  passed  within 
which  letters  of  admlnlatratlon  could  be 
granted  upon  Rogers'  estate,  the  debt  being 
for  vendor's  lien,  and  no  claim  having  prior- 
ity over  it  as  to  the  mortgaged  premises, 
we  see  no  good  reason  why  the  power  which 
had  been  In  abeyance  did  not  immediately 
become  effective,  and  why  the  sale  did  not 
pass  title  to  the  property  in  controversy." 

Following  the  Rogers  v.  Watson  Case,  and 
upon  the  soundness  of  the  doctrine  there 
stated,  come  other  cases.  In  the  case  of 
National  Exch.  Bank  v.  Jackson,  33  S.  W. 
277,  the  Court  of  Civil  Appeals  laid  down 
this  proposition:  "The  sale  of  the  land  by 
the  trustee  under  the  deed  of  trust  executed 
by  John  J.  Eakins  to  J.  J.  Bills,  as  trustee,  to 
secure  the  indebtedness  to  Mrs.  White,  was 
valid,  and  conveyed  the  title  to  the  pur- 
chaser, Daugherty,  although  Eakins  was 
dead  at  the  time  of  said  sale.  The  death  of 
£:akins  only  suspended  the  power  of  the 
trustee  until  the  courts  might  administer  the 
property.  Mrs.  Eakins  being  the  sole  execu- 
trix and  legatee  of  the  property,  and  having 
appropriated  the  property  to  her  use,  the 
powers  of  the  trustee  were  revived,  and  he 
was  authorized  to  sell."  It  is  not  shown  in 
the  statement  of  the  case  how  long  John  J. 
Eakins,  the  grantor  in  the  deed  of  trust  had 
been  dead,  but,  in  view  of  the  fact  that  his 
widow  was  made  sole  legatee,  and  had  ap- 
propriated the  property,  it  was  sufficient  to 
revive  the  power  of  sale. 

In  the  case  of  Silverman  v.  Landrum  et 
aL,  19  Tex..  Civ.  App.  402,  47  S.  W.  404,  the 
Court  of  Civil  Appeals,  following  the  Rogers 
V.  Watson  Case,  laid  down  this  proposition 
on  the  subject  under  discussion:  "The  death 
of  Samuel  Landrum  did  not  affect  the  pow- 
er to  sell  under  the  deed  of  trust  The  time 
in  which  administration  upon  his  estate 
might  have  been  taken  out  had  expired.  So 
the  right  of  the  heirs  to  have  the  estate  set- 
tled under  our  probate  laws  was  not  inter- 
fered with." 

In  the  case  of  Glllasple  v.  Murray,  27  Tex. 
av.  App.  580,  66  S.  W.  252,  the  Court  of 
Civil  Appeals,  following  the  same  case,  an- 
nounced this  proposition:  "More  than  four 
years  having  elapsed  after  the  death  of  J. 
H.  Murray,  without  any  administration  hav- 
ing been  taken  out  upon  his  estate,  the  pow- 
er to  sell  under  the  deed  of  trust  could  be 
executed.  The  power  to  sell  given  in  a  deed 
of  trust  is  a  power  coupled  with  an  in- 
terest, and  is  not  revoked  by  the  death  of  the 
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oonstltnent,  but  Its  exercise  has  been  held 
to  be  Inconsistent  with  the  administration  of 
tlie  probate  law  of  this  state.  After  the  ex- 
piration of  the  four  years  allowed  for  taking 
out  letters  of  administration,  the  reason  for 
denying  the  exercise  of  the  power  ceases." 

The  case  of  Taylor  v.  Williams,  101  Tex. 
.•588,  108  S.  W.  815,  Is  Strongly  In  point  In 
the  case  at  bar.  In  that  case  the  assignee  of 
the  mortgagor  died,  and  left  a  will,  in  which 
he  appointed  an  Independent  executor,  and 
pending  such  independent  administration  the 
trustee  in  the  deed  of  trust  executed  by  WU- 
Uams'  assignor  of  the  mortgage  property 
was  proceeding  to  sell  under  the  terms  of 
the  deed  of  trust,  when  the  Independent  ex- 
ecutor and  others  interested  In  the  mortgaged 
property  brought  suit  to  enjoin  the  threat- 
ened sale  of  the  property  by  the  tnistee  In 
the  exercise  of  the  power  conferred  by  the 
deed  of  trust  The  question  presented  in 
that  case  for  decision  was,  not  whether  the 
death  of  the  assignee  of  the  mortgaged  prop- 
erty, who  stood  in  the  same  relation  as  to 
the  revocation  of  the  power  to  sell  under  the 
deed  of  trust  as  did  the  grantor,  but  whether 
nn  Independent  administration  was  such  an 
administration  as  would,  by  force  of  the 
probate  law,  extinguish  or  supersede  the 
iwwer  of  the  trustee  in  the  deed  of  trust 
to  sell.  Judge  Williams  in  that  case  render- 
ed a  clear  and  strong  opinion,  holding  that 
the  death  of  the  assignee  of  the  grantor, 
who  was  treated  as  the  grantor,  did  not  re- 
voke the  power  to  sell,  and  that  an  inde- 
pendent administration  was  not  the  kind  of 
nn  administration  which  would  suspend  the 
power  of  sale  by  the  trustee. 

From  the  authorities  In  this  state,  it  may 
be  said  the  law  Is  now  definitely  settled  that 
the  death  of  the  grantor  In  a  deed  of  trust, 
authorizing  the  sale  of  the  property  by  a 
trustee,  or  the  death  of  the  assignee  of  such 
grautor  of  the  property  pledged,  does  not 
revoke  the  power  of  the  trustee  to  sell  the 
mortgaged  property ;  that  such  power  to  sell, 
under  the  circumstances  Just  mentioned,  aft- 
er the  death  of  the  grantor  is.  suspended  in 
such  manner  as  not  to  Interfere  with  the 
orderly  administration  of  the  estate  of  each 
decedent;  and,  where  the  time  in  which  an 
administration  may  be  sued  out  has  expired, 
or  when  the  administration  is  had  Independ- 
ent of  the  probate  court,  the  power  to  sell 
theretofore  held  in  abeyance  is  revived  and 
may  be  exercised.  Thus  far  the  courts  of 
this  state  have  definitely  settled  the  law.  In 
the  case  at  bar,  where  the  sale  under  the 
deed  of  trust  was  made  after  the  death  of 
the  g^rantor,  and  before  the  expiration  of 
four  years  within  which  time  an  admin- 
istration might  have  been  sued  out,  but 
where  no  administration  was  in  fact  ever 
sued  out,  the  Court  of  Civil  Appeals  iield 
that  the  trustee  deed,  like  the  power  of  sale, 
was  held  in  abeyance  until  the  expiration 
of  the  four  years  from  the  date  of  the  gran- 
tor's death,  but  upon  the  lapse  of  such  period 


became  effective,  and  passed  the  title  to  the 
purchaser  at  such  sale.  We  think  that  court 
was  right  In  Its  solution  of  that  question, 
with  this  addition  and  modification:  The 
trustee's  deed,  made  after  the  death  of  the 
constituent  and  before  the  lapse  of  the  time 
within  an  administration  might  have  been 
sued  out  on  the  estate  of  the  grantor,  was 
valid  and  effective,  and  passed  the  title  to 
the  land  conveyed,  subject  only  to  be  set 
aside  by  an  administration  for  the  payment 
of  such  preferred  claims  as  might  have  ex- 
isted under  the  law  at  the  time,  and  as  sncb 
deed  might  have  interfered  with  the  orderly 
administration  of  said  estate.  Such  deed, 
made  under  the  circumstances  of  this  case, 
was  neither  invalid  nor  in  a  state  of  sus- 
pense, except  in  so  far  as  It  might  have  in- 
terfered with  the  due  execution  of  an  ad- 
ministration of  the  estate  of  the  deceased 
grautor  in  said  deed  of  trust;  but,  to  the  con- 
trary, said  deed  was  valid  and  effective,  and 
upon  its  execution  passed  the  title  to  the 
purchaser  of  said  land  at  said  sale  against 
the  heirs  of  the  deceased  and  all  other  per- 
sons with  the  bare  exception  above  stated. 
We  may  add  to  what  has  been  said  that  the 
record  contains  no  faot  showing  that  a  ne- 
cessity existed  for  an  administration  on  the 
estate  of  Henry  Wiener,  or  that  there  was 
existent  any  creditor  who  might  have  de- 
manded such  administration. 

In  support  of  the  reasoning  upon  which 
this  ruling  Is  based,  we  quote  from  the  opin- 
ion of  Judge  Fly,  as  follows: 

"The  Supreme  Court  in  that  case  [Taylor 
V.  Williams,  supra]  did  not  decide  the  pre- 
cise question  in  this  case,  and  In  fact  de- 
clined to  decide  it,  but  the  logic  of  the  opin- 
ion can  lead  to  no  other  result  than  to  the 
ruling  that  a  sale,  made  under  a  power  be- 
fore an  administration  is  begun  on  an  estate. 
Is  not  void,  but  merely  voidable  in  case  an 
administration  should  be  begun  within  the 
four  years  prescribed  by  the  statute.  Such 
sale  would  not  interfere  with  the  due  ad- 
ministration of  the  estate;  for  the  moment 
that  the  probate  court  took  control  of  the 
estate  the  sale  would  be  superseded,  and  the 
mortgagee  relegated  to  the  collection  of  his 
debt  by  the  method  required  by  law  in  cases 
of  adminlstratioB.  No  more  would  the  sale 
before  administration,  under  circumstances 
now  being  discussed  Interfere  with  the  law 
In  regard  to  administering  of  estates  than 
would  the  sale  under  a  power  when  an  in- 
dependent executor  is  In  charge  of  the  es- 
tate, nor  when  a  suit  Is  instituted  on  a  claim 
to  enforce  payment  before  administration. 
In  either  case,  an  administration  might  be 
begun,  and  the  opening  of  administration 
within  the  legal  time  would  have  the  same 
effect  in  either  instance." 

"In  this  case,  no  administration  was  ever 
had  on  the  estate  of  Henry  Wiener,  and. 
although  the  sale  under  the  power  may  have 
been  made  before  the  expiration  of  four 
years  from  the  time  of  Ills  death,  npon  what 
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reasonable  ground  can  It  be  held  that  the 
sale  was  Invalid?  It  did  not  tend  In  any 
way  to  Interfere  with  an  administration  of 
the  estate,  because  no  such  administration 
ever  existed.  It  cannot  with  any  reason  or 
Justice  be  held  that  the  mortgagee  should 
hare  enforced  his  claim  through  the  district 
court,  or  that  he  should  have  gone  to  the 
e.\tent  of  administering  on  the  estate  to 
enforce  his  Hen  and  collect  his  debt.  If,  in 
the  case  of  the  independent  executor,  a  pow- 
er of  sale  could  be  executed.  It  would  seem 
that  the  power  could  be  executed  when  no 
administration  was  pending,  and  which  In 
fact  was  never  opened.  It  may  be  that  there 
would  be  stronger  probabilities  of  an  ad- 
ministration in  the  one  case  than  in  the  oth- 
er, but  those  chances  would  be  assumed  by 
the  party  invoking  the  power  of  sale  in 
either  Instance,  and  conld  not  alfect  the  right 
to  malce  the  sale." 

While  dealing  with  the  question  of  the 
validity  of  sales  under  deeds  of  trust  after 
the  death  of  the  grantor  and  pending  admin- 
Utration,  the  terms  "Invalid"  or  "void"  have 
been  applied  to  such  trustee  deeds,  but  such 
language  was  evidently  used  in  the  sense 
that  such  sales  were  ineffectual  to  pass  ti- 
tle under  the  existing  circumstances.  The 
terms  "void"  and  "invalid,"  as  there  used, 
-were  intended  to  mean  nothing  more  than  In- 
effectual to  pass  title.  As  stated  in  the  case 
of  Brown  v.  Brown,  80  N.  H.  538:  "The  term 
'void'  is  i>erbapa  seldom,  unless  In  a  very 
clear  case,  to  be  regarded  as  implying  a  com- 
plete nullity;  but  It  is,  in  a  legal  sense,  sub- 
ject to  large  qualifications,  in  view  of  all 
the  circumstances  calling  for  its  application 
and  the  rights  and  interests  to  be  affected  in 
a  given  case." 

The  fact  that  the  power  of  sale  under  the 
circumstances  named  Is  only  suspended  or 
held  in  abeyance  pending  au  administration, 
or  until  the  time  within  which  an  adminis- 
tration may  be  had  under  the  statute,  and 
then  only  as  it  might  effect  such  administra- 
tion, is  a  reason  why  a  sale,  made  under  a 
deed  of  trust  after  the  death  of  the  grantor 
and  before  an  administration  has  been  sued 
out,  or  l)efore  the  time  in  which  an  admin- 
istration could  be  sued  out  had  elapsed,  is 
suspended  and  held  in  abeyance  until  an  ad- 
ministration is  bad,  when  it  becomes  inef- 
fectual to  convey  the  title,  or  until  the  pass- 
ing of  the  period  when  an  administration 
could  be  had,  at  which  time  it  becomes  ef- 
fectual to  pass  title  as  well  against  such  ad- 
ministration as  It  had  before  against  all  oth- 
ers. For  this  reason  and  the  reasons  before 
assigned  and  given  In  the  opinion  of  the 
Court  of  Civil  Appeals,  we  hold  with  that 
court  that  the  trustee  deed,  made  under  the 
facts  of  this  case  as  conceded,  was  valid,  and 
passed  the  title  of  the  grantor  in  the  deed 
of  trust  to  the  property  conveyed. 

[4]  We  are  of  opinion  the  plaintiffs  be- 
low, as  the  heirs  of  the  grantor,  had  no 
right  to  raise  the  question  of  the  invalidity 


of  the  sale  under  the  deed  of  trust,  on  the 
ground  that  the  sale  was  made  after  the 
death  of  the  erantor  and  before  the  period 
had  elapsed  In  which  an  administration  could 
have  been  had  on  the  estate  of  the  grantor, 
for  the  reason  tliat  such  issue  could  be 
raised  only  by  the  administrator  in  the  in- 
terest of  the  creditors  having  claims  against 
the  estate  of  such  decedent.  The  heirs  of 
the  decedent,  as  such,  had  no  interest  in  the 
question  of  the  validity  of  such  sale  of  the  de- 
cedent's property  imder  the  deed  of  trust 
executed  by  him,  since  the  invalidity  of  such 
sales,  under  such  circumstances,  could  be  de- 
clared invalid  only  as  they  did  or  might  in- 
terfere with  the  orderly  procedure  of  pend- 
ing administrations.  If  there  was  no  admin- 
istration pending,  there  could  be  no  inter- 
ference with  Its  orderly  execution;  and  if 
an  administration  was  pending  the  interfer- 
ence with  Its  orderly  eiiforcement  could  be 
suggested  only  by  the  administrator  in  the 
interest  of  the  administration  and  creditors 
of  the  decedent. 

The  assignments  of  plaintiffs  below  present 
the  question  of  the  invalidity  of  the  deed  of 
trust  executed  by  Henry  Wiener  without  be- ' 
ing  Joined  by  Us  wife.  The  contention  is 
that,  because  the  wife  refused  to  Join  in  the 
deed  of  trust  given  by  the  husband  on  the 
homestead,  such  instrument  was  void.  It 
la  also  contended  that  at  the  time  of  the 
sale  under  the  deed  of  trust  the  property  so 
conveyed  was  the  homestead  of  plaintiffs; 
they  being,  as  contended,  the  remaining  con- 
stituents of  the  family  after  the  death  of 
their  father  and  mother. 

[S]  The  questions  raised  by  these  assign- 
ments must  be  determined  in  the  light  of  the 
Constitution  and  laws  existent  prior  to  Jan- 
uary 1,  1868,  the  date  of  the  execution  of 
the  deed  of  trust  by  Henry  Wiener.  The 
Constitution  of  1866,  {  22,  art  7,  which  was 
an  exact  reproduction  of  the  Constitution  of 
1845,  is  as  follows:  "The  Legislature  shall 
have  power  to  protect  by  law  from  forced 
sale,  a  certain  portion  of  the  property  of  all 
heads  of  families.  The  homestead  of  a  fami- 
ly not  to  exceed  two  hundred  acres  of  land 
(not  included  in  a  town  or  city)  or  any  town 
or  city  lot  or  lots,  in  value  not  to  exceed 
$2,000.00,  sttall  not  be  subject  to  forced  sale 
for  any  debt  hereafter  contracted,  nor  shall 
the  owner,  if  a  married  man,  be  at  liberty  to 
alienate  the  same,  unless  by  the  consent  of 
the  wife,  in  such  manner  as  the  Legislature 
may  point  out" 

Under  the  Constitutions  of  1845  and  ISGO. 
the  homestead  was  protected  from  forced 
sale,  but  it  was  permissible  to  mortgage  the 
homestead,  and,  when  duly  executed  by  the 
husband  and  wUe,  was  enforceable  when  the 
power  of  sale  was  given.  It  was  held  that 
sales  made  of  the  homestead  under  deeds  of 
trust  or  mortgages  with  power  of  sale  were 
not  forced  sales,  as  meant  In  the  Constitu- 
tion; and  hence  such  sales  passed  title  to 
the  homestead  when  regularly  made,  when 
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such  Instrnmoits  were  executed  by  both  bos- 
band  and  wife.  Sampson  &  Keene  y\  Wil- 
liamson and  Wife,  6  Tex.  102,  55  Am.  Dec. 
762;  Lee  and  Wife  v.  Kingsbury,  13  Tex. 
68,  62  Am.  Dec.  546;  Jordon  v.  Peak,  38  Tex. 
429;   Cblpman  v.  McKlnney,  41  Tex.  76. 

[6]  In  tbe  case  at  bar,  howcTer,  the  deed 
of  trust  was  executed  by  tbe  husband  alone, 
tbe  wife  refusing  to  join  bun,  and  this  fur- 
nishes the  contention  that  the  deed  of  trust 
was  by  reason  of  that  fact  void.  We  do  not 
think  the  contention  well  grounded.  The 
husband  could  not  alienate  the  homestead 
without  the  consent  of  the  wife  in  the  exe- 
cution of  the  conveyance,  and  it  is  clear  he 
could  not  mortgage  the  homestead,  so  as  to 
cause  Its  alienation,  without  the  Joint  exe- 
cution of  the  Instrument  by  his  wife;  but 
from  this  it  does  not  foUow,  in  the  light  of 
authority,  that  such  mortgage  or  deed  of 
trust  is  void.  Such  deed  of  trust  was  valid, 
but  Ineffectual  to  convey  the  homestead. 
Tbe  lien  given  by  Wiener  on  the  homestead, 
without  the  consent  of  his  wife,  was  valid, 
but,  in  tbe  language  of  Judge  Robertson,  In 
Inge  &  Boring  v.  Cain,  65  Tex.  78,  "Its  frui- 
tion was  dependent  upon  the  contingency  of 
a  cessation  of  the  unassailable  use."  There 
was  nothing  )n  any  of  the  Constitutions,  pri- 
or to  1876,  making  mortgages,  deeds  of  trust, 
bonds  for  title,  or  deeds  alienating  the  home- 
stead void,  as  is  the  case  In  the  later  Con- 
stitution, except  In  specially  enumerated  cas- 
es. Formerly  our  courts  were  uniform  In 
holding  such  Instruments,  whoi  not  execut- 
ed by  the  wife  with  the  husband,  simply  as 
Ineffectual  and  not  void,  and  their  revival 
was  recognized  when,  for  Instance,  the  home- 
stead character  of  the  property  was  aban- 
doned or  ceased  to  be  used  as  such,  or  In 
cases  of  the  death  of  the  wife  before  the  hus- 
band. In  Inge  &  Boring  v.  Cain,  supra,  It 
was  said:  "Liens  upon  the  homesteads.  If 
given  by  the  husband  alone,  were  valid;  and 
If  given  by  the  husband  and  wife  were  valid ; 
and  If  so  given  as  to  be  effectual  without  a 
forced  sale  were  valid  and  effectual." 

In  the  case  of  Stewart  v.  Mackey,  16  Tex. 
56,  67  Am.  Dec.  609,  a  mortgage  was  given 
on  the  homestead  of  the  mortgagors,  but  no 
power  of  sale  was  given.  It  was  held  by 
the  court  In  that  case  that  the  mortgage  was 
Ineffectual  at  the  time  of  Its  execution,  but 
that  subsequently,  when  the  homestead  was 
abandoned,  such  mortgage  became  effectual, 
and  gave  a  prior  lien  on  the  property  that 
was  formerly  exempt  from  forced  sale,  as 
against  other  creditors  of  the  mortgagors. 
A  like  holding  was  made  in  the  case  of  Lee 
v.  Kingsbury,  heretofore  cited. 

In  the  case  of  Duke  v.  Reed,  64  Tex.  705, 
a  mortgage  had  been  executed  by  one  Dom 
on  bis  homestead,  without  tbe  signature  and 
acknowledgment  of  the  wife;  and  Chief  Jus- 
tice Willie  held  that,  even  if  this  were  true, 
by  the  subsequent  death  of  Dom,  without 
leaving  any  member  of  Ills  family  surviv- 
ing In  whom  the  homestead  right  could  vest. 


the  land  was  deprived  of  Its  homestead  dbar- 
acter,  and  that  Immediately  after  this  con- 
tingency tbe  mortgage  Hen  was  fastened  on 
such  property.  The  mortgage.  Ineffectual  at 
the  time  of  Its  execution,  was  revived  when 
the  homestead  character  of  the  property  ceas- 
ed to  exist  This  could  not  have  been  the 
case  If  the  mortgage  executed  by  the  tans- 
band  alone  was  at  the  time  of  Its  execution 
void.  Under  the  present  Constitution,  aach 
an  instrument  Is  made  void  from  the  be- 
ginning, and  can  never  be  resuscitated. 

Analogous  to  tbe  case  In  hand  and  Illus- 
trative of  the  question  under  discussion  is 
tbe  case  of  Jordon  v.  Godman,  19  Tex.  273. 
In  that  case.  In  1850,  Godman,  without  the 
consent  of  his  wife,  conveyed  the  homestead 
on  'which  they  were  residing  at  the  time  of 
such  sale.  They  left  the  state  and  Godman 
died.  His  widow  and  children  returned  to 
the  state  and  attempted  to  recover  the  home- 
stead, on  the  ground  that  the  deed  made 
by  the  husband  to  the  homestead,  without 
the  wife's  consent,  was  void.  The  court  held 
that,  while  the  deed  to  the  homestead  by  the 
husband,  without  the  wife's  consent,  was  In- 
effectual to  alienate  the  homestead  while  the 
property  was  clothed  with  that  character, 
yet  after  the  homestead  had  been  abandoned 
the  conveyance,  before  ineffectual,  became 
effectual  to  convey  the  property. 

The  cases  of  Brewer  v.  Wall,  23  Tex.  586, 
76  Am.  Dec.  76,  and  Allison  and  Wife  v. 
ShiUhig,  27  Tex.  451,  86  Am.  Dec.  622,  lUns- 
trate  the  principle  here  contended  for  that 
a  mortgage,  given  on  a  homestead,  under  the 
Constitution  prior  to  1876,  by  the  husband, 
without  the  wife's  consent,  was  not  void, 
was  not  an  unlawful  act,  but  was  simply  a 
valid,  yet  ineffectual,  conveyance;.  In  the 
two  cases  last  referred  to,  the  husbands  had 
given  bonds  for  title,  agreeing  to  convey 
their  homesteads.  As  to  homesteads,  spedfle 
performance  could  not  be  enforced,  for  such 
actions  would  have  been  construed  as  forced 
sales,  and  their  enforcement  was  Inhibited 
by  the  Constitntlon.  But  In  the  one  case 
the  wife  died,  and  the  court  held  the  bond 
for  tittle  enforceable  against  the  husband; 
and  In  the  other,  the  homestead  being  aban- 
doned, the  bond  for  title  theretofore  nonen- 
forceable  became  enforceable  against  tbe  bus- 
band. 

It  seems  to  us  that  no  more  authority  is 
required  to  establish  the  principle  that  the 
mortgage  given  by  Henry  Wiener  on  his 
homestead,  without  the  consent  of  his  wife, 
was  not  a  void  tostrument,  but  was  only  in- 
operative during  the  lifetime  of  his  wife,  and 
while  the  property  retained  Its  homestead 
character,  and  upon  the  death  of  Ills  wife 
was  a  valid  and  effective  deed  of  trust,  capa- 
ble of  being  enforced. 

[7,  SI  This  brings  us  to  the  other  qnestion 
so  earnestly  and  with  so  great  ability  urged 
by  counsel  for  plaintiffs  below,  namely,  that 
at  the  time  of  the  sale  of  the  land  In  ques- 
tion under   the  ieed  of  trust  it  was  tlie 
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homestead  of  plaintiffs  as  tbe  snrrlTlng  con- 
stituents of  the  family  after  tbe  death  of 
their  father  and  mother.  This  contention  of 
plaintiffs  cannot,  we  think,  be  austalaed, 
either  on  principle  or  authority  In  this  state. 
"Children  have  no  Interest  In  the  homestead, 
as  such,  aa  the  surviving  parent,  by  virtue 
of  the  homestead  rights  of  the  deceased  par- 
ent" If  the  homestead  be  community  prop- 
erty, as  In  the  case  In  hand,  the  surviving 
husband  has,  and  always  has  had,  the  power 
to  sell  such  homestead  to  pay  the  community 
debts.  He  has  power  to  mortgage  such  home- 
stead for  a  like  purpose,  and  the  children.  If 
there  be  any,  whether  minors  or  adults  have 
no  power  to  interfere  or  obstruct  the  exer- 
cise of  such  dominion  over  such  property 
by  the  surviving  parent  The  rights  of  chil- 
dren in  the  homestead  are  entirely  dependent 
upon  the  will  and  action  of  the  surviving 
parent  In  case  of  the  death  of  both  par- 
ents, the  right  of  minor  children  to  occupy 
the  homestead  exists  only  through  a  guard- 
ian, and  even  then  it  is  not  an  absolute 
right,  as  Is  that  given  by  law  to  the  sur- 
vivor to  occupy  the  homestead,  but  such 
right  is  made  to  depend  upon  the  discretion 
and  Judgment  of  the  proper  court  as  to 
whether  such  necessity  exists.  Ashe  t. 
Yungst  65  Tex.  631 ;  Johnson  v.  Taylor,  43 
Tex.  122;  Tadlock  v.  Eccles,  20  Tex.  782,  73 
Am.  Dec.  213;  Brewer  ▼.  Wall,  23  Tex.  586, 
76  Am.  Dec.  76;  Grotbaus  v.  De  Lopez,  57 
Tex.  670;   Shannon  v.  Grey,  59  Tex.  252. 

It  is  doubtful  whether  a  further  discus- 
sion of  this  last  question  is  demanded.  If 
it  should  be  thought  otherwise,  we  wiU  quote 
briefly  from  some  of  the  authorities  above 
cited.  Judge  BeU,  in  tbe  case  of  Brewer  v. 
Wall,  above  dted,  on  this  question,  said: 
"Tills  court  has  decided,  and  tbe  Constitn- 
tlon  clearly  contemplates,  that  tbe  homestead 
right  of  the  wife  does  not  survive  after  her 
death,  so  as  to  vest  a  homestead  right  in  the 
children  of  the  marriage." 

Judge  Gould,  in  the  case  of  Johnson  v. 
Taylor,  above,  which  was  a  suit  by  a  minor 
child  to  recover  tbe  homestead  that  had  been 
sold  by  the  mother  as  community  survivor, 
said:  "It  is  claimed  by  appellant  that,  Inas- 
much as  the  father's  estate  was  insolvent, 
the  forty-fifth  section  of  the  probate  law  of 
1848  (Pascbal's  Dig.  art  1154)  had  the  effect 
of  vesting  in  his  child  (the  plaintiff)  an  abso- 
lute estate  of  one-half  of  the  homestead,  not 
subject  to  sale  by  the  snrvivor  of  the  com- 
munity. The  case  of  Green  v.  Crow,  cited 
by  appellant,  17  Tex.  188,  is  to  tbe  effect 
that,  under  the  section  referred  to,  the  right 
of  the  widow  and  children  to  such  exempt 
property  is  absolute  as  against  creditors. 
But  there  Is  believed  to  be  nothing  in  that 
law  or  that  decision  Justifying  the  conclu- 
sion that  the  child  in  such  a  case,  as  against 
the  surviving  widow,  takes  any  other  estate 
than  that  given  him  by  the  general  laws  of 
ilescent  and  distribution.  Where  the  home- 
i<tead  was  the  separate  property  of  tbe  sur- 


Tiror,  the  right  of  the  survivor  to  sell  and 
convey  it  is  well  settled.  Brewer  v.  Wall, 
23  Tex.  589  [76  Am.  Dec.  76];  Tadlock  v. 
Eccles,  20  Tex.  782  [73  Am.  Dec.  213].  The 
<Alldren  have  no  interest  in  the  homestead 
as  such,  as  against  the  surviving  parent,  by 
virtue  of  the  homestead  rights  of  the  de- 
ceased parent  If  it  was  the  community  prop- 
erty of  their  parents,  they  inherit  the  share 
of  the  deceased  parent.  Just  as  they  inherit 
otbM  community  property." 

Judge  Wheeler,  in  Tadlock  v.  Ekx:les,  above, 
expressed  the  following  view,  speaking  for 
the  court:  "But  it  is  insisted  that  there  are 
other  parties,  tbe  children  of  tbe  defendant 
who  have  interfered  in  this  suit,  and  who 
are  not  concluded  by  the  former  Judgment 
because  not  parties  to  it  If  tbe  wife  were 
here  to  assert  her  rights,  she  would  not  be 
concluded,  because  not  a  party  to  tbe  pro- 
ceeding, and  because  she  cannot  be  divested 
of  her  right,  except  by  her  own  voluntary 
act  But  tbe  children  cannot  control  the 
parent  in  the  disposition  of  the  homestead, 
or  assert  a  right  therein  adversely  to  the 
act  of  their  parents.  The  parent  has  the 
right  to  dispose  of  the  homestead  without 
consulting  them;  and  whatever  will  bind 
the  head  of  a  family  will  be  binding  upon 
them." 

"It  is  well  settled  that  after  tbe  death  of 
the  wife  tbe  husband  could  have  sold  tbe 
property,  for  the  purpose  of  paying  this  com- 
munity debt,  without  first  qualifying  as  sur- 
vivor in  community.  It  is  equally  well  set- 
tled that  bis  administrator,  if  he  had  died, 
would  have  bad  tbe  right  to  control  and  ad- 
minister the  property  for  tbe  purpose  of 
paying  communities  debta"  Shannon  v.  Gray 
et  al.,  59  Tex.  251. 

It  is  evident  that  the  plaintiffs,  as  the 
heirs  of  Henry  and  Hannah  Wiener,  had  no 
right  In  the  property  In  controversy  after  it 
was  sold  under  tbe  deed  of  trust.  The  debt 
was  shown  to  have  been  a  community  debt, 
and  tbe  property  was  also  of  the  community. 

There  are  other  questions  raised  by  tbe  as- 
signments of  plaintiffs,  but,  in  view  of  the 
fact  they  have  all  been  ably  discussed  and 
correctly  disposed  of  by  the  Court  of  Civil 
Appeals  in  the  opinion  of  that  cour^  which  is 
approved  by  this  court  it  will  serve  no  good 
purpose  here  to  discuss  such  other  questions. 

The  Judgment  of  tbe  Court  of  Civil  Ap- 
peals will  be  affirmed,  and  it  is  so  ordered. 

RAMSEY,  J.  (dissentbig).  The  principal 
question  in  this  case,  and  the  only  one  which 
it  is  my  purpose  to  consider,  is  thus  well 
stated  by  Mr.  Justice  DIBRELL,  in  his  opin- 
ion: "Whether  a  sale  made  by  a  trustee, 
under  a  power  of  sale  contained  in  a  deed 
in  trust,  after  the  death  of  the  grantor, 
and  less  than  four  years  after  such  death,  is 
void,  and  passes  no  title."  If  this  question 
should  be  answered  in  the  afllrmative,  it  is 
agreed  that  the  Judgment,  in  the  Instant 
case,  should  be  reversed;  U,  however,  a  sale 
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80  made  Is  valid,  and  passes  title  to  tbe  land 
sold,  then  It  Is  clear,  to  my  mind,  tbat  there 
was  no  error  In  the  record  for  which  the 
Judgment  of  the  Court  of  Civil  Appeals  should 
be  reversed,  and  defendant  in  error  Is  enti- 
tled to  an  affirmance. 

This  particular  question  has  never  been 
ruled  on  In  this  state.  It  is  iucldentaliy  re- 
ferred to  by  Mr.  Justice  Williams,  in  the 
case  of  Taylor  v.  Williams,  101  Tex.  388,  108 
S.  W.  S15,  where,  in  discussing  that  case, 
he  said:  "In  referring  to  the  effect  of  reg- 
ular administrations  upon  powers  of  sale, 
such  as  this,  we  are  not,  of  course,  intimat- 
ing the  opinion  that  the  actual  opening  of  an 
administration  is  necessary.  That  question 
is  not  before  us.  If  it  be  conceded  that  a 
power  of  sale  caimot  be  exercised  where  the 
estate  of  the  deceased  mortgagor  is  unad- 
mlnistered,  and  where  the  time  in  which  ad- 
ministration is  permitted  has  not  elapsed, 
the  concession  does  not  reach  cases  lilce 
this,  where  the  estate  is  represented  by  an 
independent  executor,  against  whom  tbe 
creditor  is  left  by  the  probate  law  to  pur- 
sue tbe  remedies  applied  to  bis  case  by  gen- 
era] principles,  and  is  not  confined  to  any 
prescribed  course,  as  in  the  case  of  regular 
administrations." 

However,  a  critical  examination  of  the 
facts  of  that  case  will  show  that  more  than 
four  years  bad  elapsed  from  tbe  date  of  tbe 
death  of  W.  J.  Williams,  whose  interests 
were  involved  in  litigation.  The  record 
shows  tttat  one  Smith  executed  a  trust  deed 
in  May,  1887,  and,  on  February  1,  1880,  con- 
veyed the  land  to  one  W.  J.  Williams.  Tbe 
note  secured  by  the  trust  deed  was  due  No- 
vember 1,  1887.  On  April  2,  1880,  the  land 
was  sold  by  the  substitute  trustee  and 
bought  in  by  one  Connery,  who  held  same 
in  trust  for  Taylor,  the  beneficiai-y  in  the 
original  trust  deed.  It  seems  tbat  by  an  un- 
derstanding between  Taylor  and  Smith  tbe 
latter  had  arranged  the  sale  of  the  land 
to  one  J.  H.  Bemis,  and  Connery  executed 
tbe  conveyance  to  him.  In  July,  ISOl,  J.  H. 
Bemis  conveyed  the  land  to  J.  M.  Bemis. 
The  record  further  shows  that  W.  J.  Wil- 
liams, tbe  vendee  of  Smith,  died  in  March, 
1804,  and  tbat  soon  thereafter  and  during 
the  same  year  W.  T.  Williams  qualified  and 
lias  since  been  acting  as  executor  of  his  will, 
free  from  the  control  of  the  probate  court. 
Smith,  as  the  record  shows,  died  in  1807. 
Suit  was  brought  (in  another  proceeding)  by 
Williams'  executor  against  Bemis  and  Con- 
nery and  Helen  Smith,  executor  of  J.  T. 
Smith,  for  the  land  conveyed  by  tbe  trust 
deed,  on  the  ground  tbat  one  Armstead,  the 
original  trustee,  lud  not  refused  to  act  as 
such,  and  that  tbe  sale  by  the  substitute 
trustee  was  void.  On  that  ground  Williams 
recovered  the  land.  See  Bemis  v.  Williams, 
32  Tex.  Civ.  App.  803.  74  S.  W.  332.  It  will 
be  noted  tbat  this  opinion  was  delivered  on 
May  0,  1003.    So  that  It  Is  evident  that  tbe 


sale  discussed  tn  Taylor  ▼.  Williams,  supra, 
was  made  long  after  the  expiration  of  four 
years  from  the  date  of  tbe  death  of  J.  T. 
Smith,  and  very  much  longer  from  the  date 
of  the  death  of  W.  J.  Williams.  Therefore 
the  only  question,  relating  to  tbe  matter 
here  Involved  and  decided  in  the  case  of  Tay- 
lor V.  Williams,  was  that  the  suspension  of 
power  of  sale  is  not  affected  by  an  admin- 
istration under  a  will  by  tbe  independent  ex- 
ecutor, acting  without  tbe  control  of  the  pro- 
bate court,  where  more  than  four  years  had 
elapsed  after  tbe  date  of  tbe  death  of  the 
grantor  in  tbe  trust  deed. 

In  all  tbe  other  cases  cited  and  discussed 
by  Justice  DIBRELL,  it  is  directly  stated 
£bat  more  than  four  years  had  elapsed  aft- 
er the  death  of  the  grantor  In  the  trust 
deed  and  before  the  sales  relied  on,  except  in 
tbe  case  of  the  National  Exchange  Bank  v. 
Jackson,  33  S.  W.  277.  Tbe  opinion  in  that 
case  does  not  state  tbe  facts  in  any  detail, 
but  it  is  apparent  that  John  J.  Aikens,  who 
executed  the  trust  deed  under  which  tbe  sale 
was  made,  had  been  dead  considerably  more , 
than  four  years  before  the  sale  thereunder. 
We  gather  that  he  was  dead  l)efore  June  28, 
1888,  when  the  land  was  sold  to  Jackson. 
because  tbe  record  speaks  of  certain  repre- 
sentations made  in  respect  to  a  mortgage 
then  recorded,  wbicb  was  known  to  exist  by 
Mrs.  Aikens  and  tbe  officers  of  the  associa- 
tion, but  not  to  Jackson.  So  that  we  come  back 
to  the  question  which  as  yet  Is  one  res  In- 
tegra in  this  state;  tbat  Is,  whether  n  »ale, 
made  by  a  trustee,  under  a  power  of  sale 
contained  in  a  deed  In  trust,  after  tbe  death 
of  tbe  grantor,  and  less  than  four  years  aft- 
er such  death,  is  void,  or  whether  the  sale 
passes  title. 

In  dlscu.xsing  and  passing  on  qucstious 
closely  akin  to  this,  it  seems  to  me  tbat  tbis 
court  has  not  always  clearly  distiugulshed 
between  what  Is  void  and  what  is  voidable, 
and  there  are  expressions  in  tbe  books,  as 
suggested  by  Mr.  Justice  Williams,  in  tbe 
case  of  Taylor  v.  Williams,  supra,  and  by 
Mr.  Justice  DIBRELL,  In  this  case,  wbicb 
Indicate  tbat  a  sale,  made  under  the  circum- 
stances existing  in  this  case,  ought  not  to  be, 
and  would  not  be,  sustained;  but  I  believe 
tbat  Mr.  Justice  DIBRI^TLL  is  quite  correct 
in  saying  that  there  is  no  decision  in  this 
state,  where  the  point  was  distinctly  ruled, 
that  holds  such  a  sale  was  made  Invalid, 
and  that  tbe  point  is  now  before  this  court 
for  tbe  first  time,  under  circumstances  de- 
manding a  clear  and  square  answer  to  it. 

Now,  there  are  some  questions  well  ruled 
in  this  state,  and  about  which  neither  the 
lawyer  nor  Judge  should  disagree.  It  is 
abundantly  established,  I  think,  that  a  pow- 
er of  sale  contained  in  a  trust  deed,  author- 
izing a  conveyance  of  property  on  default,  is 
a  power  coupled  with  an  interest,  and  is  not 
revoked  by  tbe  death  of  the  grantor.  It  is 
also  well  settled  In  this  state  that  in  cases 
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where  an  administration  had  been  opened  In 
the  probate  court  that  the  power  of  sale  con- 
tained In  such  trust  deed  is  suspended,  and 
this  on  the  ground  that  Its  exercise  is  In- 
consistent with  the  orderly  proceedings  of 
such  courts  in  the  administration  of  such 
estate.  It  Is  also  well  settled,  I  think,  that 
in  a  case  where  more  than  four  years  have 
elapsed  from  the  date  of  the  death  of  the 
grantor  in  a  trust  deed,  and  no  administra- 
tion had  been  opened  on  such  estate,  that, 
since  no  administration  can  thereafter  be 
opened,  the  power  of  sale  which  had  there- 
tofore been  held  in  suspense  Is  revived,  when 
a  sale  made  thereunder,  and  in  conformity 
with  the  requirements  thereof,  will  and 
should  be  sustained.  None  of  these  princi- 
ples, however,  as  It  seems  to  me,  support  the 
sale  in  this  case.  Here,  confessedly,  under 
the  testimony  of  some  of  the  witnesses,  the 
grantor  in  the  trust  deed  had  been  dead  but 
a  few  months  when  the  sale  was  made,  and 
more  than  three  years  yet  remained  to  run 
within  which  an  administration  could  be 
opened.  Undoubtedly  the  power  of  sale  con- 
tained in  the  trust  deed  was  in  a  state  of 
suspense.  The  sale  was  made  under  it  while 
in  such  state  of  suspense;  the  purchase  made 
while  in  a  state  of  suspense;  the  deed  exe- 
cuted while  in  such  state  of  suspense;  and 
the  rights  of  the  parties  fixed  while  in  such 
state  of  suspense.  It  must  be  remembered, 
too,  that  it  was,  In  a  sense,  an  involuntary 
sale,  a  forced  sale,  or,  as  Is  sometimes  said, 
a  sale  In  invitum.  I  am  inclined  to  believe, 
with  great  deference  to  the  conclusion  of  my 
Brethren,  that  the  rights  of  the  parties  In 
such  case  must  be  Judged  and  determined 
with  reference  to  the  facts  existing  and  the 
power  obtaining  and  in  force  when  the  sale 
was  made.  If  the  rule  of  my  Brethren  is  to 
obtain,  we  would  have  the  singular  anomaly 
of  a  grant  under  a  trust  deed,  invalid  when 
made,  and  which  no  one  could  assert  and 
maintain  in  any  court  for  more  than  three 
years,  yet,  at  the  expiration  of  the  full  peri- 
od of  four  years  from  the  date  of  the  death 
of  the  grantor,  a  sale  valid,  and  rights  en- 
forceable. 

This  view  Is  further  aided,  it  seems  to  me, 
by  the  fact  that  many  persons  besides  the 
grantor  In  the  trust  deed  and  the  creditors 
to  be  secured  by  it  are  interested  in  the  sale 
of  the  property  and  the  sums  realized  there- 
from. Any  creditor  having  no  Hen  would^un- 
doubtedly  be  entitled  to  any  surplus  remain- 
ing after  the  satisfaction  of  the  mortgage,  and 
the  heirs  at  law  would  be  entitled  to  recover 
and  receive  any  surplus  after  the  payment 
of  all  debts.  Who  would  bid  at  a  sale  made 
under  circumstances  under  which  this  one 
was  made,  when  It  might  be  annulled  by  the 
opening  of  an  administration?  Such  a  sale 
would  result  in  a  needless  and  useless  sacri- 
fice of  debtor's  property.  Again,  in  this  case, 
who  would  be  entitled  to  possession  of  the 


property  pending  the  running  of  the  three 
years  yet  to  elapse  before  the  right  to  an  ad- 
ministration? Who  would  be  entitled  to  the 
rents  and  profits  of  such  property?  To  sus- 
tain such  a  rule.  It  seems  to  me,  ought  not 
to  be  the  rule  In  this  state.  Its  indorsement 
Is  not  necessary  to  the  security  of  the  credi- 
tor, who  can,  through  the  orderly  processes 
of  the  probate  court,  obtain  an  allowance 
of  his  debt,  and  by  a  sale  of  the  pledged 
property  obtain  title  thereto  or  satisfaction 
thereon.  To  sustain  the  sale  holds  the  title 
to  the  property  in  suspense,  and  makes  its 
validity  depend,  not  on  the  facts  as  they  ex- 
isted when  it  was  made,  but  as  they  may  ex- 
ist by  action  or  inaction  of  other  persons 
three  years  after  the  time  the  sale  had  beeu 
made.  It  results  that  the  sale  is  held  in  a 
state  of  suspended  animation  and  the  prop- 
erty in  a  Qualified  legal  cold  storage,  until 
the  four  years  shall  elapse,  and  then  It  blos- 
soms forth  into  full-blown  strength,  beauty, 
and  effectiveness.  Clearly,  if  the  power  of 
sale  was  suspended,  the  sale  had  thereunder 
was  likewise  suspended. 

For  these  reasons,  thus  briefly  stated,  I  am 
unable  to  agree  with  my  Brethren,  and  am 
therefore  very  reluctantly  compelled  to  en- 
ter my  dissent 


ZIMMER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  6, 
1911.) 

1.  Arsest  (§  68*)— Facts  Showing  Abbbst. 

Where  the  sheriff  and  his  deputy  took 
charge  of  accused  and  his  brother,  and  placed 
them  in  an  automobile,  and  carried  them  to 
the  scene  of  the  homicide,  they  ware  under  ar- 
rest, despite  the  failure  of  the  sberifC  to  spe- 
cifically tell  them  that  fact. 

[E3d.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  ${  166-169;    Dec.  Dig.  |  68.*] 

2.  Criminal  Law  (|  1043*)— Appeai<— Objec- 
tion Below— Sufficiency. 

The  objection  that  testimony  was  hearsay 
and  irrelevant  does  not  suggest  the  objection 
that  it  was  given  by  a  witness  under  arrest 
who  had  not  been  warned;  and  hence  that  ques- 
tion cannot  be  reviewed  upon  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2654,  2655;  Dec.  Dig.  { 
1043.  ♦] 

3.  Criminal  Law  (§396*)  — Evidence  — Ad- 
ui88ibilitt  of  illeqal  evidence. 

The  introduction  of  improper  testimony, 
whether  with  or  without  objection  by  the  ac- 
cused, does  not  authorize  the  state  to  intro- 
duce, over  accused's  objection,  improper  testi- 
mony of  the  same  nature. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  861,  862;  Dec.  Dig.  i 
896.*] 

4.  Homicide    (§    174*)- Evidence— Incxjlpa- 
TORT  Evidence. 

Where  accused  claimed  that  he  shot  de- 
ceased in  the  defense  of  his  brother,  and  that 
brother,  while  he  and  accused  were  being  taken 
to  the  scene  of  the  homicide,  stated  that  accused 
fired  the  shot  in  defense  of  their  father,  and  ac- 
cused failed  to  deny  that,  evidence  of  such  state- 
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inent  was  admissible,  tending  to  inculpate  ac- 
cused by  showing  that  his  explanation  of  the 
crime  was  untrue. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig,  S{  359-371;    Dec.  Dig.  |  174.*] 

6.  CBiianAi.  Law  (§  695»)— Trial  — Objec- 
tions TO  THK  ADUISSION  OF  EVIDKNCB — 
SUFFICMNOT. 

General  objections  that  evidence  is  imma- 
terial, irrelevant,  or  incompetent  cannot  be 
sustained  where  the  evidence  is  admissible  for 
any  purpose ;  and  hence  general  objections  that 
the  evidence  was  irrelevant  and  hearsay  cannot 
be  sustained  where  it  was  admissible  to  rebnt 
accused's  theory  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gS  163&-1638;  Dec.  Dig.  | 
C95.»l 

6.  Homicide  (8  301*)— TbiaI/— Instructions. 

Where  accused  testified  that  he  shot  de- 
ceased in  the  defense  of  his  brother,  and  denied 
bearing  a  remark  by  that  brother  that  the  shot 
was  fired  in  defense  of  their  father,  and  the 
state  gave  evidence  tending  to  show  that  he 
must  have  heard  it,  and  did  not  deny  it,  a 
charge  that,  unless  accused  did  hear  it.  the  ev- 
idence should  not  be  regarded  by  the  jury, 
should  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {633;   Dec.  Dig.  }  301.*] 

7.  Gbikinal  Law  (g  404*)  —  Evidbncb— Db- 
iconstbatite  evidence— idkntification  oh 
Exhibits. 

Where  accused  testified  that  he  shot  de- 
ceased to  prevent  deceased  from  striking  his 
brother  wiUi  an  iron  pipe,  and  fully  described 
the  pipe,  and,  after  leaving  the  usual  witness 
chair,  identified  as  the  pipe  which  deceased  had 
one  which  was  then  brought  into  court,  that 
pipe  was  sufficiently  identified  in  evidence,  for 
accused's  identification  was  not  a  nullity  mere- 
ly because  he  did  not  testify  from  the  usual 
witness  chair,  and  hence  accused's  counsel  had 
the  right  to  refer  to  the  pipe  in  his  address  to 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  STi,  891-893,  1457;  Dec. 
Dig.  §  404.*] 

8.  Cbiminal  Law  (J  720*) —Trial  — Argu- 
KBNTS  QT  Counsel— Scope  op  Aboument. 

An  accused  is  entitled  to  the  benefit  of 
argument  by  his  counsel  upon  any  and  all  of 
the  facts  placed  before  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1670, 1071 ;  Dec.  Dig.  §  720.*] 

9.  HoinciDB  ({  336*)— Appeal  — Habuless 
Ebbob. 

In  a  homicide  case,  where  accused's  coun- 
sel were  improperly  refused  the  right  to  com- 
ment upon  the  pipe  with  which  deceased  was 
armed  at  the  time  of  the  homicide,  the  court 
proceeding  upon  the  theory  that  it  had  not 
been  identified  in  evidence,  the  error  was  re- 
versible in  view  of  the  argument  by  the  coun- 
sel for  the  state  that  the  pipe  was  slipped  into 
the  courtroom  to  bolster  up  defendant's  story. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  107;   Dec.  Dig.  S  336.*] 

10.  Infants    (S   60*)—Cbimes— Punishment. 

A  felon  under  16  may  be  confined  either  in 
the  penitentiary  or  at  the  State  Institution 
for  the  Training  of  Juveniles. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  §§  176,  177;   Dec.  Dig.  |  69.*] 

11.  Cbiminal  Law  ({  993*)  —  Sentence  — 
Modification. 

Where  the  jury  returned  a  verdict  sen- 
tencing accused  to  confinement  in  the  House  of 


Correction  and  Reformatory,  and  judgment 
was  entered  apon  the  verdict,  it  was  improper 
for  the  court  to  change  the  judgment  so  as  to 
assess  the  punishment  at  three  years  at  the 
State  Institution  for  the  Training  of  Juveniles, 
even  though  that  institution  had  supplanted  the 
Reformatory,  which  bad  been  abolished. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  IMg.  |  2531 ;   Dec  Dig.  {  993.*] 

Appeal  from  District  Court,  Victoria  Ooun- 
ty;  John  M.  Green,  Judge. 

Joe  Zimmer  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed  and  remanded. 

Rosborough  &  Koch,  for  appellant  O.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  and  given  tliree  years  iu 
the  State  Institution  for  the  Training  of  Jo- 
venilee. 

There  is  no  question  raised  In  regard  to 
the  Issues  of  murder,  an  acquittal  having 
been  bad  In  both  degrees,  and,  in  fact,  there 
is  no  evidence  In  the  case  which  would  indi- 
cate murder  as  we  understand  this  record. 
The  theory  of  the  state's  testimony  does  not 
show  an  offense  higher  than  manslaughter, 
while  that  of  the  appellant  was  one  of  de- 
fense of  his  brother.  Appellant's  contention 
was  that  he  shot  the  deceased  when  he  was 
In  the  act  of  striking  his  brother  with  a 
heavy  piece  of  Iron  piping.  The  theory  of 
the  state  was  that  the  shot  was  fired  Immed- 
iately after  the  separation  of  the  parties,  Id 
which  appellant's  father  bad  been  knocked 
down  and  hurt,  and  the  brother  also  had 
been  engaged  in  the  difficulty. 

1.  The  bills  of  exception  are  In  a  very  con- 
fused condition,  not  setting  forth  clearly  ex- 
actly what  was  meant  by  the  recitals  of  the 
bills.  Some  of  the  bills  of  exception  chal- 
lenge the  introduction  of  the  statement  made 
by  appellant's  brother  after  he  and  appellant 
had  been  taken  charge  of  by  the  sheriff  and 
placed  In  an  auto,  as  well  as  to  the  objec- 
tions taken,  and  the  manner  of  taking  them. 
One  of  the  bills,  for  instance,  recites  that  on 
the  day  of  the  homicide  the  sherilT,  Weislger, 
tils  deputy,  Hudler,  and  Sterne,  went  In  an 
auto  to  the  scene  of  the  homicide;  that  in 
going  to  that  place  they  met  the  defendant 
with  his  brother,  Frank,  coming  to  the  town 
of  Victoria;  that  they  took  charge  of  both, 
and  placed  them  in  the  auto;  that  defendant 
sat  on  the  back  seat  between  the  deputy  and 
the  sheriff,  while  the  brother,  Frank  Zimmer, 
occupied  a  seat  In  front  with  Sterne,  who 
seems  to  have  been  the  chauffeur.  The  wit- 
ness further  testified  that,  while  thus  return- 
ing to  the  scene  of  the  homicide,  Frank  Zim- 
mer stated  that  defendant,  Joe  Zimmer,  shot 
the  deceased,  Emil  Mueller,  while  the  latter 
was  on  top  of  defendant's  father,  beating 
him.  Appellant  at  the  time  this  testimony 
was  offered  objected  to  the  admission  of  the 
same,  for  the  reason  it  was  hearsay,  and 
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was  a  declaration  of  Frank  Zlmmer,  wbo 
was  under  Indictment  for  the  same  offense. 
Tbese  objections  were  overruled  by  the  court, 
and  the  testimony  i)ermitted  to  go  to  the 
Jury.  The  court  signs  the  bill  with  this 
statement:  "Approved  with  the  qualification: 
That  it  had  been  proved  by  the  witness  R.  S. 
Weislger,  without  objection,  that  Frank 
Zlmmer  In  the  presence  and  hearing  of  Joe 
Zlmmer,  on  the  day  of  the  homicide,  stated 
that,  when  the  shot  was  fired,  Emll  Mueller, 
the  deceased,  was  on  his  father,  beating  him, 
and  that  the  defendant  did  not  deny  It,  and 
later,  when  the  state  attempted  to  prove 
the  same  fact  by  the  witness  Tony  Hudler, 
counsel  for  the  defendant  stated  to  the  court 
that  he  supposed  the  same  objection  made 
yesterday  (referring  to  an  objection  made 
while  Joe  Zlmmer  was  on  the  stand  to  the 
effect  that  the  statement  was  irrelevant) 
goes  to  that  The  court  stated  that  he  did 
not  understand  It  that  way,  whereupon  conn- 
sel  for  the  defense  objected  on  the  ground 
'that  It  was  hearsay,  and  under  the  Indict- 
ment yon  cannot  prove  what  his  statements 
were.'  No  objection  was  ever  urged  for  the 
reason,  nor  was  it  ever  shown,  that  any  of 
the  parties  were  under  arrest  at  the  time  or 
In  charge  of  an  officer,  further  than  they  were 
riding  In  an  automobile  together  with  the  offi- 
cers and  one  Sterne."  This  Is  one  of  the 
bUls.  Practically  the  same  matters  are  set 
forth  In  another  bill  to  the  evidence  of  Sher- 
iff Weislger. 

[1]  We  would  hardly  think  It  a  question 
for  discussion  or  doubt  that  when  the  sher- 
iff and  his  deputy,  Hudler,  took  charge  of 
Frank  Zlmmer  and  appellant,  and  placed 
them  In  the  automobile,  and  carried  them  to 
the  scene  of  the  homicide,  even  under  the 
circumstances  stated  In  this  bill,  that  they 
were  In  arrest  That  Is  too  clear  for  discus- 
sion. It  was  not  necessary  for  the  sheriff 
or  Hudler  either  to  use  the  expression  tliat 
they  had  them  under  arrest  They  stated 
facts  that  placed  the  parties  under  arrest 
and  In  their  possession. 

[2]  It  Is  questionable  whether  the  objec- 
tions that  the  testimony  was  hearsay  and 
Irrelevant  sufficiently  suggest  the  objection 
that  they  were  not  warned  while  under  ar- 
rest That  phase  of  the  matter  will  there- 
fore not  be  discussed. 

[3]  The  court  seems  to  have  been  under  the 
impression  from  the  qualification  of  the  bill 
that  if  this  character  of  testimony  bad  been 
erroneously  admitted  through  the  mouth  of 
one  witness,  that  closed  the  month  of  the  de- 
fendant as  to  any  objection  from  the  intro- 
duction of  the  evidence  through  another 
wltnees.  This  Is  not  correct  Admission  of 
additional  illegal  evidence  over  objection  of 
the  accused  is  not  cured,  although  the  same 
character  of  evidence  had  been  previously 
admitted  without  objection.  Peyton  v.  State, 
32  S.  W.  892;  Boatwright  v.  State,  42  Tex. 
Cr.  R.  443,  60  S.  W.  760.  And  it  has  been 
held  that  where  the  defendant  introduced 


Illegal  evidence,  this  does  not  cure  the  admis- 
sion of  Illegal  evidence  offered  by  the  state 
when  proper  objections  are  Interposed. 
Smith  y.  State,  52  Tex.  Cr.  R.  32.  105  S.  W. 
182.  It  has  been  further  held  that  after 
the  admission  of  illegal  evidence  over  objec- 
tion, the  error  is  not  cured  because  the  de- 
fendant had  to  make  the  best  of  the  situa- 
tion and  resort  to  rebutting  evidence  to  de- 
stroy or  explain  the  effect  of  the  illegal  evi- 
dence. Dawson  v.  State,  38  Tex.  Cr.  R.  14, 
40  S.  W.  731 ;  Red  v.  State,  39  Tex.  Cr.  R. 
421,  46  S.  W.  408;  Attaway  y.  State,  41  Tex. 
Cr.  R.  397,  »  S.'  W.  45. 

[41  If  the  appellant  heard  the  statement 
of  his  brother,  to  which  objection  was  urged 
on  the  grounds  stated,  it  was  not  error 
perhaps  on  the  part  of  the  court  to  admit  it 
Of  course,  tC  being  under  arrest  had  beat 
urged,  it  should  have  been  sustained.  The 
testimony  was  under  the  facts  of  this  case 
inculpatory.  Appellant's  theory  of  his  case 
and  his  testlmcmy  was  to  the  effect  that  he 
shot  deceased  because  he  was  in  the  act  of 
striking  his  brother  with  a  heavy  piece  of 
iron  piping.  The  statement  of  the  brother 
Frank  while  they  were  In  the  auto  was  that 
appellant  shot  deceased  wbUe  he  was  making 
a  vigorous  assault  upon  his  father. 

[6]  The  objection  that  the  testimony  was 
Irrelevant  is  In  the  nature  of  a  general 
demurrer;  and,  if  the  testimony  in  the  face 
of  that  objection  was  admissible  for  any 
purpose,  the  objection  would  not  be  well 
taken.  General  objections,  such  as  the  testi- 
mony is  irrelevant  immaterial,  or  incompe- 
tent are  in  the  nature  of  a  general  demurrer, 
and  would  not  be  well  taken  if  the  testimony 
objected  to  could  be  used  for  any  purpose 
legitimately.  If  it  could  not  be,  then  the 
objection  would  be  well  taken,  and  the  testi- 
mony on  such  objection  should  be  excluded. 
This  question  has  been  the  subject  of  a 
great  number  of  decisions,  and  we  deem  it 
unnecessary  to  go  into  an  elaborate  dis- 
cussion of  that  matter.  We  scarcely  think 
either  the  objection  that  it  was  hearsay  or 
Irrelevant  was  of  such  nature  as  to  require 
a  reversal  of  the  Judgment  on  account  of  its 
admission.  Upon  proper  objection,  the  evi- 
dence ought  to  be  rejected. 

[I]  However,  the  question  comes  in  a  dif- 
ferent form  when  the  case  was  submitted 
to  the  jury.  Appellant  introduced  evidence 
to  the  effect  that  be  did  not  hear  his  brother 
make  the  statements,  if  they  were  made,  and, 
having  denied  hearing  them,  it  became  an 
issue  before  the  Jury  of  serious  Import  to 
him.  The  evidence  upon  that  question  was 
sharply  contested,  the  two  officers  testifying, 
in  substance,  that  he  was  in  position  to,  and 
perhaps  did,  hear  the  remark  of  his  brother 
to  the  ^ect  that  he,  appellant  shot  de- 
ceased while  he  was  attacking  his  father, 
Instead  of  appellant's  view  of  the  case,  that 
he  shot  in  defense  of  his  brother.  The  state- 
ment of  this  would  indicate  the  testimony 
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was  quite  Important  and  Inculpatory.  This 
Issue  was  not  sabmltted  to  tbe  Jury,  and  that 
question  Is  properly  raised  for  review.  A 
charge  should  have  been  given  by  the  court 
Instructing  the  Jury  that  unless  appellant 
did  hear  It,  or  there  was  a  doubt  as  to  wheth- 
er he  heard  It,  then  they  should  not  regard 
It  In  making  up  their  verdict,  Felder  v. 
State,  23  Tex.  App.  477,  5  S.  W.  145,  59  Am. 
Uep.  777;  Ex  parte  Kennedy,  57  S.  W.  648; 
Stewart  t.  State,  26  S.  W.  203;  Wills  v. 
State,  22  S.  W.  969;  Skelton  v.  State,  51  S. 
W.  943;  Baker  v.  State,  45  Tex.  Cr.  R.  392, 
77  S.  W.  618;  Hanna  v.  State,  46  Tex.  Cr.  B. 
6,  79  S.  W.  644. 

[7-1]  2.  BUI  of  exception  No.  3,  in  sub- 
stance, shows  that  during  the  time  the  tes- 
timony was  being  introduced  the  defendant 
testified  that,  when  he  fired  the  shot  which 
killed  deceased,  the  deceased  was  making 
an  assault  upon  his  brother,  Frank  Zimmer, 
with  an  iron  pipe,  and  was  attempting  to 
strike  the  said  Frank  Zimmer  with  the  same 
while  Frank  Zimmer  and  Albert  Mueller 
were  engaged  in  a  fight.  The  sheriff  was 
then  requested  by  counsel  for  defendant  to 
bring  into  the  courtroom  the  iron  pipe  In 
■question,  which  was  about  three  feet  long 
and  an  inch  and  a  quarter  in  diameter,  hav- 
ing a  coupling  Joint  at  one  eifd,  and  the 
pipe  was  brought  in  by  the  sheriff  and  hand- 
ed to  defendant's  counseL  Thereupon  de- 
fendant's counsel,  holding  the  pipe  In  his 
band  in  the  presence  and  hearing  of  the 
Jury,  asked  the  defendant  the  question  wheth- 
er or  not  that  was  the  pipe  with  which  the 
deceased  was  attempting  to  assault,  and 
strike  Frank  Zimmer,  the  brother  of  appel- 
lant, at  the  time  the  shot  was  fired.  In  re- 
sponse to  this  question,  the  appellant  an- 
swered that  It  was  the  pipe.  Thereupon  the 
pipe  was  set  down  against  the  Judge's  desk 
by  counsel  for  defendant,  and  remained  un- 
til time  for  the  adjournment  of  the  court. 
In  the  argument  defendant's  counsel,  J.  M. 
Roseborougb,  attempted  to  discuss  to  the 
Jury  the  attitude  of  the  deceased  at  the 
time  he  was  shot  by  defendant,  and  the  fact 
that  he  was  attempting  to  assault  defend- 
ant's brother  with  said  pipe,  and  in  doing 
so  he  attempted  to  illustrate  to  the  Jury  by 
taking  the  pipe  in  his  hands  the  position  of 
the  deceased  at  the  time  the  shot  was  fired, 
and  to  discuss  the  character  of  the  instru- 
ment used  by  the  deceased  in  making  said 
assault  upon  defendant's  brother  while  ex- 
hibiting same  to  the  Jury,  thereupon,  upon 
objection  of  the  state's  counsel,  the  court 
refused  to  permit  said  counsel  to  exhibit  said 
pipe  to  the  Jury  or  to  illustrate  with  it  the 
attitude  of  the  deceased  at  the  time  that  the 
shot  was  fired,  and  refused  to  permit  de- 
fendant's counsel  to  discuss  the  size  of  the 
pipe  or  the  character  of  the  same  to  the 
jury,  upon  the  ground  as  held  by  the  court, 
nnd  as  urged  by  the  state's  counsel,  that 
the  pipe  was  not  introduced  in  evidence  be- 
fore the  Jury,  to  which  ruling  of  the  court  In 


refusing  to  permit  the  defendaut's  counsel 
to  discuss  the  pipe  in  question,  and  its  sise 
and  character,  and  in  refusing  to  permit  de- 
fendant's counsel  to  iUostrate  with  the  pipe 
the  position  of  the  deceased  at  the  time  be 
was  shot,  defendant  excepted,  and  tender- 
ed his  bill  of  exceptions.  This  bill  is  ap- 
proved by  the  court  with  this  qualification: 
"That  the  sheriff  brought  an  iron  pipe  into 
the  courtroom  and  same  was  stood  up 
against  the  Judge's  stand.  Joe  Zimmer  Iiad 
already  testified  in  the  case,  and  had  been 
excused,  and  had  taken  his  seat  by  counsel 
in  the  case.  Geo.  B.  Amery  then  testified, 
and  defendant  rested  the  case.  The  district 
attorney  and  county  attorney  asked  permis- 
sion of  the  court,  which  was  granted,  to 
consult  a  few  minutes  relative  to  the  intro- 
duction of  rebuttal  testimony,  and  they  left 
the  courtroom.  While  they  were  gone  and 
the  court  was  engaged  with  his  charge, 
counsel  for  the  defendant,  without  the  knowl- 
edge of  and  not  in  the  hearing  of  the  court, 
and  without  waithig  for  the  return  of  the 
district  attorney  and  county  attorn^,  and 
without  requiring  Joe  Zimmer  to  take  the 
stand,  asked  Joe  Zimmer  the  following  ques- 
tion: 'Is  that  the  pipe?'  To  which  Joe  Zim- 
mer replied,  'Yes.'  The  stenographer  made 
a  note  of  this  matter  at  the  time,  and,  while 
I  cannot  state  anything  about  it,  for  rea- 
sons assigned  above,  I  give  the  defendant 
the  benefit  of  the  facts  as  shown  by  the 
stenographer's  record  in  this  bill.  I  refused 
to  permit  counsel  for  the  defense  to  use  the 
pipe  in  argument  because  it  had  not  been 
introduced  in  evidence,  and  I  was  not  then 
aware  that  tlie  pipe  had  been  referred  to 
and  the  question  asked  Joe  Zimmer  if  tiiat 
was  the  pipe  after  he  had  left  the  stand  and 
after  another  witness  had  testified,  as  shown 
by  notes  made  by  the  stenographer,  as  above 
explained.  The  size  of  the  pipe  and  its 
Imgth  was  clearly  stated  by  Joe  Zimmer  in 
his  testimony." 

In  order  to  show  the  real  condition  in  re- 
gard to  this  matter.  In  connection  with  the 
introduction  6f  the  iron  pipe,  it  is  necessary 
to  state  another  bill  of  exceptions,  which  is 
to  the  effect:  The  court  refused  to  permit 
counsel  for  defendant  to  discuss  and  exhibit 
to  the  Jury  in  the  argrument  an  iron  pipe 
which  was  id^itlfled  by  defendant  as  that 
with  which  the  deceased  was  attempting  to 
assault  his  brother,  Frank  Zimmer,  at  the  time 
the  shot  was  fired,  but  permitted  counsd  in 
his  closing  argument  for  the  state  to  comment 
upon  the  pipe  then  standing  at  the  Judge's 
desk  in  the  presence  of  the  jury,  stating  la  his 
argument  that  there  was  no  evidence  as  to 
where  said  pipe  came  from;  that  it  was 
simply  slipped  into  the  courtroom  to  try  to 
bolster  up  defendant's  story,  to  which  state- 
ments of  state's  counsel  at  the  close  of  bis 
argument  defendant's  counsel  asked  the  court 
to  note  his  exception.  This  bill  Is  approved 
with  this  statement  by  the  court:  "That  the 
iron  pipe  referred  to  was  never  identified  bj 
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the  defendant  u  that  with  which  the  de- 
jceased  was  attempting  to  aasaalt  and  strike 
his  brother,  Frank  Zlmmer,  within  the  knowl- 
edge of  the  court  I  make  quallflcatlon  to 
bill  of  exception  No.  8,  a  part  of  the  <iuali- 
flcatlon  to  this  bill.  Defendant  never  at  any 
time  excepted  to  the  argument  of  state's 
counsel  while  same  was  being  made,  and  no 
request  was  ever  made  to  the  court  to  In- 
struct the  jury  to  disregard  the  argument 
After  all  arguments  had  -  been  closed  and 
while  the  court  was  preparing  to  charge  the 
Jury,  counsel  for  the  defense  asked  the  court 
to  note  his  exception  to  the  argument  of  the 
state's  counsel  relative,  to  the  pipe." 

It  will  be  seen  from  these  statements  of 
the  bills  of  exceptions  that  the  iron  pipe  was 
fully  described  by  the  defendant  in  bis  tes- 
timony before  the  Jury,  and  that  subsequent- 
ly the  court  says,  after  the  defendant  had 
left  the  stand  and  was  sitting  by  his  counsel, 
his  counsel  had  the  pipe  brought  into  the 
court  before  the  Jury,  and,  without  recalling 
appellant  to  the  witness  stand,  had  him  to 
identify  that  as  the  pipe  from  the  position 
then  occupied  by  him,  sitting  by  his  counseL 
We  take  it  from  these  statements,  which  are 
indorsed  by  the  Judge  as  being  correct,  as 
shown  by  the  stenographer's  report,  the  pipe 
was  sufficiently  before  the  Jury  and  identified 
as  the  particular  piece  of  pipe  that  the  de- 
ceased was  using  at  the  time  appellant  shot 
It  would  hardly  be  seriously  contended  that 
it  was  necessary  to  have  the  witness  to  take 
the  stand  under  the  circumstances  simply  for 
that  purpose.  He  could  Identify  it  as  well 
from  where  he  was  sitting  by  his  counsel  as 
he  could  from  the  witness  stand.  There  is 
nothing  so  sacred  about  the  particular  seat 
the  witness  occupied  in  detailing  his  testi- 
mony as  to  require  it  to  be  excluded  from 
the  consideration  of  the  jury.  While  un- 
usual, still  the  witness  could  have  testified 
from  his  seat  by  his  counsel  as  well  as  he 
could  on  the  witness  stand.  The  mere  loca- 
tion of  the  witness  would  not  have  detracted 
from  his  testimony  or  prohibited  him  from 
giving  his  testimony,  although  it  is  usual  for 
him  to  occupy  a  particular  designated  spot 
in  the  courtroom,  which  is  usually  known  as 
the  witness  stand.  We  would  further  say  in 
this  connection,  taking  the  two  bills  together. 
It  is  made  prominent  and  certain  that  ap- 
pellant's counsel  was  limited  in  his  argu- 
ment in  an  illegitimate  manner  from  discuss- 
ing the  facts  with  reference  to  the  iron  pipe 
in  the  manner  indicated  in  the  bill.  Appel- 
lant had  the  right  either  by  himself  or.  his 
counsel  to  be  heard  in  reference  to  all  the 
facts  placed  before  the  Jury,  and  to  use  any 
legitimate  line  of  argument  that  would  be 
justified  under  the  evidence.  The  pipe  was 
sufficiently  identifled  as  being  the  pipe  used 
by  deceased.  It  was  fully  described  by  the 
witness  and  identifled  by  him  as  being  the 
pipe.  The  court  then  was  in  error  in  not 
permitting  counsel  to  discuss  the  matter  as 
Indicated  by  the  blQ.  This  error  is  Intensl- 
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fled  when  it  is  shown  that  counsel  for  the 
state  in  closing  argument  discussed  the  mat- 
ter, although  appellant  did  not  object  to  it  at 
the  time,  as  stated  in  the  qualification  of  the 
Judge.  It  is  made  to  appear  by  the  bill  that 
counsel  for  the  state  did  use  the  argument 
That  seems  not  to  be  questioned  at  all.  The 
court  qualifying  the  bill  says  no  objection  was 
urged  to  it  until  he  was  reading  his  charge. 
The  court's  qualification  manifests  the  fact 
that  counsel  for  the  state  did  use  the  argu- 
ment and,  whether  appellant  excepted  to  it 
or  not  at  the  time,  it  does  demonstrate  the 
fact  that  the  argument  was  made,  and  these 
bills  demonstrate  further  that  appellant's 
counsel  was  not  i>ermltted  to  argue  the  mat- 
ter. These  bills  show  such  error  in  regard 
to  this  matter  as  would  require  a  reversal 
of  the  judgment  The  appellant  had  the 
right  to  be  heard  through  his  counsel. 

[10]  S.  The  court,  in  bis  charge,  among  oth- 
er things,  gave  the  following:  "If  under  the 
foregoing  instructions  you  find  the  defendant 
guilty,  and  assess  his  punishment  at  confine- 
ment for  five  years  or  less,  then  I  Instruct 
you  to  say  by  your  verdict  whether  the  de- 
fendant is  more  or  less  than  16  years  of  age 
at  this  time,  and,  it  you  find  that  he  is  not 
more  than  16  years  of  age,  then  you  shall 
further  say  in  your  verdict  whether  the  de- 
fendant shall  be  sent  to  the  House  of  Cor- 
rection and  Reformatory  or  to  the  peniten- 
tiary." This  portion  of  the  charge  is  attacked 
as  being  incorrect  inasmuch  as  there  is  no 
such  place  as  the  House  of  Correction  and 
Reformatory  known  as  a  place  of  punish- 
ment The  jury  found  the  defendant  less 
than  16  years  of  age,  and  assessed  his  pun- 
ishment at  three  years  in  the  House  of  Cor- 
rection and  Reformatory.  The  proposition 
Is  that,  where  a  person  is  convicted  of  a  fel- 
ony, there  are  only  two  places  at  which  he 
can  be  confined,  viz.,  the  penitentiary  or  the 
State  Institution  for  the  Training  of  Juve- 
niles. This  charge  was  wrong.  The  House 
of  Correction  and  Reformatory  has  been 
abolished.  For  a  discussion  of  the  proposi- 
tion here  contended  for  by  appellant  see 
Evans  v.  State,  35  Tex.  Cr.  B.  485,  34  8.  W. 
285.  The  remarks  of  Judge  Henderson  in 
that  opinion  are  applicable  to  the  question 
here. 

[11]  4.  It  la  also  contended  that  the  court 
erred  in  another  matter.  After  the  verdict 
had  been  returned  and  the  Judgment  entered 
assessing  the  punishment  in  the  House  of 
Correction  and  Reformatory,  and  after  the 
sentence  had  been  pronounced  by  the  court 
and  entered  upon  the  minutes,  assessing  the 
punishment  as  before  stated,  in  the  House  of 
Correction  and  Reformatory,  over  objection 
of  defendant  made  at  the  time,  the  court  of 
his  own  motion  changed  the  Judgment  as 
already  entered  upon  the  minutes  so  as  to 
assess  the  punishment  at  three  years  in  the 
State  Institution  for  the  Training  of  Juve- 
niles, and  likewise,  over  defendant's  objec- 
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tion,  resoitenced  defoidant  so  as  to  cbange 
hlB  pnnlshmesnt  from  three  years  in  the 
House  of  Correction  and  Befonnatory  to  the 
State  Institntlon  for  tbe  Training  of  Jare- 
nlles.  This  Is  alleged  as  error.  We  are  of 
opinion  onder  the  Evans  Case,  snpra,  the 
contention  Is  well  taken.  An  Inspection  of 
the  judgment  shows  that,  while  the  court 
changed  the  sentence,  the  Judgment  and  sen- 
tence do  not  follow  the  verdict  of  the  jury. 
The  verdict  of  the  jury  confined  appellant  to 
the  House  of  Correction  and  Reformatory. 
The  Judgment  entered  upon  It  confines  blm 
in  the  State  Institution  for  the  Training  of 
Juveniles.  These  matters  will  not  occur  up- 
on another  trial,  and  are  not  further  men- 
tioned. 

For  the  errors  Indicated, .  the  judgment  is 
reversed,  and  the  cause  Is  remanded. 


JORDAN  V.   STATBL 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 

1911.     On  Motion  for  Rehearing, 

Dec.  20,  1911.) 

1.  Homicide    (§   254*)— Mubde&— Bvidkncb— 
suitioiknot. 

Ehridence  heJd  to  sustain  a  conviction  of 
murder  in  the  second  degree. 

[Sd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {S  S33-638;  Dec.  Dig.  §  254.*] 

2.  Homicide  ({  237*)  —  Insanity— EJvidencb. 

A  finding  that  accused  was  not  Insane  at 
the  time  of  the  killing  held  sustained  by  the  evi- 
dence. 

[EU.  Note. — For  other  cases,  see  Homicide, 
CJent  Dig.  i  600;  Dec.  Dig.  |M7.*] 

S.  Cbiminai.  Law  (i  1093*)— ApPBAir-Bnxs 

0»  BJXCEPTION— SUFFICIKNCT. 

A  bill  of  ezceptlonB  is  insufficient  that  re- 
fers the  court  to  the  statement  of  facts  for  the 
testimony  of  a  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  SI  2828-2833;  Dec.  Dig.  | 
1093.*] 

4.  C^tnoNAi.  Law  (|  4S3*)— Nonxxpkbt  Tes- 

TUONT- Sanitt  or  AooxrssD. 

Nonexpert  ivitnesses  were  properly  per- 
mitted to  give  their  opinion  as  to  the  sanity  of 
one  accused  of  murder,  where  they  were  first 
shown  to  have  had  knowledge  concerning  him 
for  some  time,  and  had  had  conversations  and 
business  relations  with  Mm. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  CentDlg.  fS  1063-10S6;  Dw.Dig.  |4B2.*] 
0.  CteMiNAL  Law  (i  1169*)  — Appeai.— Vbs- 

DlCrr— G0N0L,USIVENE88. 

A  verdict  of  conviction,  based  on  conflicting 
•ridence^  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3074^8063;  Dec.  Dig.  | 
U69.*] 

Appeal  from  District  Court,  Taylor  (boun- 
ty;  Thomas  L.  Blanton,  Judge. 

Marshall  Jordan  was  convicted  of  murder 
in  tbe  second  degree,  and  he  appeals.  Afilrm- 
ed. 

S.  W.  Bishop  and  J.  B.  Stnbblefleld,  for 
appellant  O.  B.  Lane,  Aast  Atty.  Oen.,  for 
the  State. 


PBENDEROAST,  J.  Tbe  appellant  was 
duly  Indicted  by  the  grand  Jury  of  Eastland 
county,  charging  him  with  the  murder  of 
Dink  Broughton  on  April  19,  1910.  The  ven- 
ue of  the  case  was  properly  changed  from 
Eastland  to  Taylor  county,  in  which  latter 
county  the  appellant  was  tried  in  September, 
1910,  convicted  of  murder  in  the  second  de- 
gree, and  given  26  years  confinement  in  the 
penitentiary. 

[1]  We  will  not  state  the  evidence  exten- 
sively, but  Instead  will  state  the  conclusions 
therefrom,    which   were   clearly    authorized 
by  the  evidence.    Tbe  appellant  and  deceased 
were  farmers,  living  about  a  half  mile  apart 
at  the  time  of  the  killing,  and  each  had  lived 
at  their  respective  places  for  some  years  con- 
tinuously, prior  to  the  killing.    On  the  night 
of  April  19,  1910,  about  midnight,  the  appel- 
lant, armed  with  a  shotgun,   went  to  tbe 
bouse  of  the  deceased,  where  be  was  asleep, 
and,  upon  his  going  out  of  the  bouse  In  re- 
sponse to  appellant's  call,  appellant  shot  and 
killed  him.    The  appellant  at  once  left,  went 
to  his  brother's  some  miles  away,  and  told 
him  what  he  had  done,  and  wanted  his  broth- 
er to  arm  himself  and  assist  him  In  resisting 
an  arrest  by  the  officers.    The  officers,  early 
next  morning,  appeared  on  tbe  grounds  of  the 
deceased  and  appellant,  and  hunted  for  ap- 
pellant   Appellant  not  only  fled,  but  resist- 
ed arrest,  assisted  by  his  son,  both  behig 
armed  with  guns,  and  fired  at  the  officers  and 
tbe  posse  attempting  to  arrest  him  as  long 
as  they  liad  ammunition;  the  officers  and  the 
posse  shooting  at  him  many  times.    He  shot 
and  wounded,  not  seriously,  one  of  the  offi- 
cers' posse.  Finally  about  midnight,  the  night 
after  tbe  killing,  the  officers  succeeded  in 
overpowering   and   arresting  the   appellant 
The  appellant,  on  the  trial  of  the  case,  him- 
self had  the  sheriff  and  some  of  his  deputies 
and  the  constable  and  others  of  the  posse 
making  the  arrest,  and  the  sherlfC  of  Taylor 
county,  where  tbe  case  was  removed  upon 
change  of  venue,  each  and  all  to  testify  that 
after  the  arrest  appellant  stated  to  each  of 
them  In  effect  that  he  had  shot  the  deceased 
at  the  time  charged.    This  evidence,  intro- 
duced by  appellant,  was  for  the  purpose  of 
showing  what  the  appellant  said  in  connec- 
tion with  the  statement  that  he  had  killed 
the  deceased,  as  tending  to  show  bis  insanity 
at  the  time  of  the  killing,  and  their  evidence 
had  more  or  less  tendency  to  show  this.  Not- 
withstanding, appellant,  in  his  brief,  claims 
that  it  was  not  clearly   shown,   except  by 
circumstances,  that  appellant  killed  the  de- 
ceased, as  charged,  yet,  from  all  the  evidence, 
and  the  manner  In  wlilch  tbe  trial  was  con- 
ducted. It  seems  to  liave  been  practically  and 
actually  conceded  by  appellant  on  tbe  trial 
that  he  had  done  the  killing,  and  tbe  svl- 
denoe  altogether,  we  think,  clearly  shows 
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this  by  both  the  wltnessee  for  the  state  and 
for  the  defendant. 

Appellant's  principal,  if  not  hU  only,  de- 
fense was  his  claimed  Insanity  at  the  tUue  of 
the  killing.  The  appellant  not  only  claimed 
that  he  was  Insane  then,  but  had  been,  in  ef- 
fect, continuously,  for  at  least.  If  not  more 
than,  16  years  prior  to  the  killing,  and,  among 
other  things,  showed  that  he  had  been  prop- 
erly convicted  of  lunacy  in  August,  1901,  in 
the  county  court  of  Eastland  county,  Tex., 
and  was  then  confined  in  one  of  the  state 
lunatic  asylums  for  some  one  or  two  years 
under  that  conviction,  but  he  was  released 
therefrom,  and  had  been  out  of  the  Insane 
asylum  for  some  seven  to  eight  years  since 
his  incarceration  therein  under  said  convics 
tlon  of  lunacy. 

The  appellant  Introduced  much  testimony, 
and  by  many  nonexpert  witnesses,  of  the 
conduct,  acts,  and  sayings  of  the  appellant 
that  tended  more  or  less  strongly  to  show 
that  his  claim  of  insanity  for  the  whole  peri- 
od claimed  by  him  was  true,  and  he  intro- 
duced the  testimony  of  legal  experts — doc- 
tors— whose  opinions  were  that  appellant  was 
insane;  and  their  testimony  tended  also  to 
show  that  he  was  Insane  during,  the  whole 
period  claimed  by  appellant,  and  even  up  to 
the  thne  of  the  trial,  Just  prior  to  th^r  giv- 
ing their  testimony.  The  state  introduced 
much  nonexpert  testimony  on  the  same  sub- 
ject which  tended  to  show  that,  while  the  ap- 
pellant was  eccentric,  quiet,  and  reticent,  he 
was  not  insane  at  the  time  of  the  killing 
and  at  other  periods,  and  probably  the  whole 
of  the  period  of  the  time  that  appellant 
claimed  that  he  was  Insane.  S^m  all  the 
testimony,  we  are  of  the  opinion  that  the 
jury  could  properly  find,  and  were  justified 
In  finding,  that  the  appellant  was  not  Insane 
at  the  time  of  the  killing  to  such  an  extent 
as  to  prevent  his  conviction  In  this  case,  and 
to  justify  their  verdict  of  guilty. 

The  record  Is  quite  voluminous;  there  be- 
ing nearly  400  pages  of  typewritten  matter 
therein.  The  appellant  has  some  60  bills  of 
exceptions  and  more  than  75  grounds  In  his 
motions  for  new  trial,  Including  in  the  mo- 
tions separate  grounds  for  each  separate  bill 
of  exceptions.  The  bills  of  exceptions  are 
to  the  admission  mostly — in  a  few  Instance, 
of  the  exclusion— of  evidence.  The  other 
grounds  of  the  motion  for  new  trial  are  at- 
tacks upon  the  charge  of  the  court.  In  his 
attacks  upon  the  charge  of  the  court,  prac- 
tically. If  not  actually,  every  paragraph,  and 
in  some  instances  some  sentences,  of  the 
charge  are  attacked.  Besides  an  able  and 
vigorous  oral  argument  by  appellant's  attor- 
neys on  the  submission  of  the  case,  they  have 
filed  an  able,  forcible,  and  full  written  brief 
in  the  case. 

It  win  be  unnecessary  for  us  to  take  up  in 
detail  and  discuss  either  the  various  bills  of 
exceptions,  or  the  attacks  on  the  charge  of 
the  court,  as  It  would  serve  no  useful  purpose 


in  this  case  or  any  other  to  do  ao.  Tlie  ap- 
pellant's several  attacks  on  the  charge  of 
the  court  are  based,  to  some  considerable 
extent,  on  the  dissenting  opinion  of  Judge 
Hurt,  In  the  case  of  King  v.  State,  0  Tex. 
App.  615,  and  he  cites  some  authorities  out- 
side of  the  state,  and,  among  them,  one  Unit- 
ed States  Supreme  Court  decision,  which 
takes  the  same  view  of  the  legal  presumption 
of  the  sanity  of  an  accused  as  Judge  Hurt 
did  in  the  King  Case;  but  this  court  uni- 
formly, not  only  in  the  King  Case,  but  In 
cases  prior  thereto,  and  in  every  case  since, 
where  the  question  has  been  raised,  has  held 
the  reverse,  expressly,  of  what  Judge  Hurt, 
in  his  dissenilng  opinion  held  In  that  case, 
and  we  approve  the  decisions  to  that  effect 

In  some  grounds  of  appellant's  motion  for 
"hew  trial,  he  attacks  the  charge  of  the  court 
on  murder  in  the  first  degree.  He  seems  not 
to  present  them  in  his  brief  In  this  case.  We 
have  examined  the  charge  of  the  court  on 
that  subject,  and  it  is  strictly  in  accordance 
with  the  statute  and  decisions  of  this  state, 
and  it  was  necessary  and  proper  that  it 
should  be  given;  but,  even  if  there  had  been 
some  error  in  it,  as  appellant  was  convicted 
only  of  murder  in  the  second  degree,  any  er- 
ror in  the  charge  of  the  court  on  murder  in 
the  first  degree  would  not  cause  a  reversal. 

Most,  if  not  all,  of  the  other  attacks  on  the 
charge  of  the  court  are  upon  different  sen- 
tences and  paragraphs  of  the  charge  of  the 
court  on  the  subject  of  insanity.  As  stated 
by  appellant,  this  charge  contains  six  type- 
written pages.  •  It  is  unnecessary  for  us  to 
copy  it,  or  any  portion  of  it.  We  have  gone 
over  it  time  and  again,  and  have  compared 
it  with  the  charge  on  that  subject  in  the  case 
of  King  V.  State,  9  Tex.  App.  516,  In  which 
is  laid  down  and  approved  by  this  court 
what  is  denominated  the  "elaborate"  form 
of  charge  on  insanity,  aad  with  the  charge  of 
the  court  in  Hunt  v.  State,  33  Tex.  Cr.  R. 
262,  26  S.  W.  206,  on  the  subject  of  the  legal 
effect  to  be  given  to  the  county  court  con- 
viction of  the  appellant  of  insanity,  and  the 
judgment  therein,  and  to  that  feature  of  the 
charge  on  insanity  which  Is  denominated  by 
the  authorities  as  "irresistible  impulse," 
which  is  held  proper  in  Cannon  v.  State,  41 
Tex.  Cr.  R.  467,  66  S.  W.  861,  Thomas  v. 
State,  66  Tex.  Or.  R.  296,  116  S.  W.  600,  Lowe 
V.  State,  44  Tex.  Cr.  R.  226,  70  S.  W.  206, 
Harrison  v.  State,  44  Tex.  Cr.  R.  164,  69 
S.  W.  600,  Nelson  v.  State,  48  Tex.  Cr.  R. 
556,  67  S.  W.  820,  Hurst  v.  State,  40  Tex.  Cr. 
R.  378,  46  S.  W.  686,  50  S.  W.  719,  and  Other 
cases  unnecessary  to  cite,  and  find  that  the 
learned  judge  who  tried  this  case  copied  al- 
most literally  these  charges  on  this  subject, 
which  have  been,  without  any  exception,  ap- 
proved by  this  court  as  correct  charges  on 
insanity.  The  only  variations  from  them  In 
the  charge  in  this  case  are  in  appellant's 
favor,  where,  in  one  or  two  Instances,  tlie 
charges  in  the  cases  cited  have  not  spec^cal- 
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ly  said  tbat  the  Jury  shonld  bellere  such  and 
sucb  a  fact  "beyond  a  reasonable  donbt," 
the  court  In  his  charge  In  this  case  has  there- 
in "beyond  a  reasonable  donbt,"  which  Is 
all  In  favor  of  the  appellant  and  in  no  sense 
asainst  him.  So  that,  in  our  opinion,  the 
charge  of  the  court  Is  not  subject  to  any  or 
either  of  the  attacks  made  upon  It  by  the  ap- 
pellant, bu,t  it  la  the  charge  that  should  have 
been  given  in  this  case. 

We  desire  to  state  that  a  careful  going 
over  of  the  record  in  this  case  has  convinced 
us  that  it  was  tried  with  a  great  deal  of 
care  and  attention  by  the  learned  presiding 
judge,  and  with  ability  and  deamesa  by  the 
attorneys,  both  for  the  appellant  and  the 
state. 

As  stated  above,  both  sides  Introduced 
many  nonexpert  witnesses  on  the  subject  of 
the  insanity  of  the  appellant  The  method 
of  introducing  these  witnesses  by  both  the 
appellant  and  the  state  seems  to  have  been 
in  this  way:  Whichever  side  Introduced  a 
nonexpert  witness  on  the  subject  would  pro- 
ceed by  the  direct  examination  to  show  who 
the  witness  was,  what  his  business  and  oc- 
cupation was,  where  he  lived,  how  near  to 
the  appellant,  and  the  length  of  time,  the  op- 
portunity of  seeing,  being  with,  and  know- 
ing the  appellant,  his  acts,  conversations, 
and  talk  in  whatever  he  had  done,  and 
wherever  they  had  seen  or  been  with  him, 
for  the  number  of  years,  and  the  times  they 
are  shown  to  have  been  with  him.  Some  of 
these  witnesses  were  farmers,  who  had  lived 
from  a  few  hundred  yards  of  the  appellant 
to  within  a  few  miles  of  him;  we  believe 
none  of  them  less  than  2  years,  and  from 
that  up  to  as  many  as  15  to  20  years.  Some 
of  them  were  the  merchants  with  whom  be 
traded  many  times  and  many  years,  detail- 
ing more  or  less  the  coarse  of  dealing,  par- 
ticular deals,  and  such  like.  One  was  the 
rural  United  States  mall  agent,  who  for 
five  years  continuously  had  the  appellant  on 
his  route,  and  with  whom  he  had  had  many 
transactions  of  delivering  mail  to  him,  and 
appellant  purchasing  iwst  ofiBce  orders  from 
him,  and  matters  as  would  ordinarily  oc- 
cur between  such  parties  on  such  occasions. 
Some  of  them  being  at  church  with  him 
many  times  in  the  course  of  years,  at  school 
meetings  with  him  In  the  same  way,  and 
working  the  road  with  him,  as  one  of  the 
hands,  many  times  for  several  years,  the 
conduct  of  his  farming  interests,  and  nu- 
merous other  business  and  social  transactions 
with  him.  In  all  of  which  matters  there 
were  more  or  less  conversations  between  the 
parties,  and  the  witnesses'  means  of  obser- 
vation were,  in  effect,  more  or  less  detailed. 
Then  the  witness  would  be  turned  over  to 
the  other  side  for  cross-examination,  which 
was  generally  done  over  the  same  grounds, 
sometimes  drawing  out  more  of  the  details 
of  the  several  matters  than  had  been  drawn 
out  on  direct  examination,  and  then  the  wit- 
new  would  be  turned  twck  to  the  parties 


introducing  him,  who  would  ask  tb«  witness, 
in  substance,  the  question,  from  all  these 
years  of  acquaintance  with  the  appellant, 
from  the  observations  the  witness  had  made 
from  time  to  time  of  his  acts,  and  from  the 
times  he  had  been  In  his  company,  and  from 
all  the  f&cts  and  circumstances  that  bad  come 
within  his  knowledge  and  observation,  his 
opinion  as  to  whether  or  not  he  was  sane  or 
Insane,  and  whether  or  not  he  knew  right 
from  wrong,  and  whether  or  not  he  knew 
the  act  he  waa  doing,  with  which  be  is 
charged  in  the  case,  was  right  or  wrong, 
and  the  witness  would  then  answer  that,  In 
hia  opinion,  he  was  sane  or  Insane,  or  he 
knew  right  from  wrong,  or  did  not  know  it. 
as  the  case  might  be.  Most  of  the  time  ap- 
pellant would  object  to  the  witness  for  the 
state  giving  his  opinion  as  to  the  sanity  or 
insanity,  or  knowledge  of  right  and  wrong, 
by  the  appellant,  but  did  not  do  so  in  all 
instances.  As  the  testimony  of  T.  L.  Bar- 
ton, a  witness  in  behalf  of  the  appellant,  is 
short,  we  will  give  the  whole  of  it  as  fol- 
lows: 

"My  name  la  T.  L.  Barton.  I  am  com* 
monly  known  as  Tom  Barton.  I  live  at 
Wheat  Springs,  In  Eastland  county.  I  live 
a  quarter  of  a  mile  from  Marshall  Jordan. 
I  have  lived  close  to  bim  a  little  over  18 
months,  I  never  seen  Marshall  Jordan 
around  his  cattle  with  a  gun,  but  I  have 
seoi  him  with  his  gun.  He  was  just  walk- 
ing over  his  place  with  his  gun.  Is  all  I 
ever  seen  him  with  his  gun.  I  never  did  ob- 
serve any  peculiarities  in  his  conduct  with 
reference  to  the  times  when  he  has  been 
around  his  cattle.  I  never  did  see  him 
climbing'  trees,  or  anything  of  that  sort" 
Cross-examination:  "I  live  within  about  a 
quarter  of  a  mile  of  the  defendant  I  have 
lived  close  to  blm  a  little  over  18  months. 
He  carried  his  place  on  as  good  as  I  did 
mine.  I  have  never  been  charged  with  in- 
sanity. I  have  talked  with  him;  sometimes 
I  have  talked  with  blm  every  few  days. 
Mine  and  his  farms  joined,  and  we  plowed 
up  often,  and  talk  across  the  fence^  and 
swap  tales.  I  talked  to  him  generally  about 
the  neighborhood  news,  and  things  that 
farmers  generally  talk  about  He  would  al- 
ways talk  Intelligently  to  me.  In  my  opin- 
ion, he  knew  right  from  wrong.  I  never 
seen  him  any  other  way.  In  my  opinion,  be 
would  know  It  was  wrong  to  kill  a  man.  I 
never  seen  him  when  he  was  In  that  shape.  I 
am  pretty  sure  he  would  know  it  was  wrong 
to  kill  a  man.  He  generally  kept  his  hair  and 
his  beard  cut  off.  He  kept  his  moustache. 
He  had  some  chin  beard.  I  never  did  see 
him  wearing  his  hair  and  beard  like  he  Is 
wearing  it  now." 

[2,  3]  It  is  unnecessary  for  us  to  give  the 
substance  of  but  one  of  appellant's  bills  on 
this  subject  It  is  as  to  the  state's  witness 
Hill  Guy.  The  court,  however,  in  allowing 
the  bill,  qualified  it  as  follows:  "The  first 
paragraph  of  the  bill  Is  incorrect,  where  It 
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states  that  all  of  tbe  evidence  of  witness 
was  introduced,  over  tbe  objection  of  de- 
fendant. The  defendant  did  not  object  to 
any  part  of  said  testimony,  except  the  nonex- 
pert opinion  as  to  insanity,  and  the  court 
only  permitted  said  witness  to  testify  as  a 
nonexpert,  and  as  a  predicate  for  same  ref- 
erence is  hereby  made  to  all  of  said  testi- 
mony of  said  Hill  Guy,  in  statement  of  facts, 
which  is  made  a  part  hereof,  as  bill  is  in- 
complete." This  bill,  as  thus  allowed  and 
qualified  by  the  court,  is  wholly  insufficient. 
This  court  does  not  have  to  go  to  the  state- 
ment of  facts  to  hunt  np,  in  considering 
bills,  what  the  testimony  of  the  witness  was. 
This  must  be  shown  by  the  bill  itself.  Burt 
V.  State,  88  Tex.  Cr.  R.  397,  40  S.  W.  1000, 
43  S.  W.  S44,  39  L.  B.  A.  305,  330.  Many 
other  cases  might  be  dted,  but  this  has  been 
.the  uniform  holding  of  this  court  at  all 
times. 

Each  of  appellant's  other  bills  of  excep- 
tions on  this  subject,  in  most  Instances,  if 
not  all  of  them,  are  more  defective  than  this 
one,  and  were  likewise  qualified  and  ex- 
plained by  the  Judge,  in  allowing  them,  sub- 
stantially as  was  done  in  this  case,  especial- 
ly in  rtf erring  to  the  statement  of  facts  for 
the  testimony  of  the  witness  in  full,  as  it 
bad  not  been  stated  sufficiently  full  in  the 
bill  itself. 

However,  as  an  illustration  of  this  and  all 
tbe  others,  we  will  here  give  substantially 
the  testimony  of  this  witness  and  the  man- 
ner of  his  direct  and  cross-examination.  We 
will  not  give  in  full  his  testimony,  but  suffi- 
cient of  it  to  show  in  sub8t{ince  tbe  testi- 
mony on  the  point  He  testified  he  was  a 
farmer,  as  was  the  appellant  They  lived 
in  the  same  community,  not  over  three- 
fourths  of  a  mile  apart  He  knew  the  ap- 
pellant, and  had  known  him  from  18  to  15 
years  before  the  killing.  Saw  him  most 
every  weA  during  all  these  years.  Some- 
times he  might  not  see  lilm  in  two  weeks; 
often  he  would  see  him  several  times  a 
week.  During  these  12  or  15  years,  he  did 
not  see  him  at  all  while  he  was  la  the  in- 
sane asylum,  under  the  conviction  in  the 
Eastland  county  court  case.  Appellant  was 
living  at  the  same  place  all  this  time,  and 
was  there  when  the  witness  moved  to  that 
cooununlty.  He  met  him  at  church  a  num- 
ber of  times;  met  him  at  country  gather- 
ings, where  those  In  tbe  community  would 
meet  to  work  the  roads,  and  that  sort  of 
things.  Saw  him  and  worked  with  him  on 
the  roads  for  many  years  during  this  time, 
as  often  as  twice  a  year.  Sometimes  he 
would  see  him  nearly  every  day;  at  other 
times  there  would  be  an  interval  of  two 
weeks  when  he  would  not  see  him.  During 
these  years,  be  had  business  dealings  with 
blm,  and  went  to  see  him  on  business;  went 
to  see  him  one  time  in  regard  to  helping 
bnlld  a  Bcboolhouse  in  the  community.  He 
seemed  to  be  distant  with  his  neighbors. 
He  did  not  mix  and  mingle  with  them  much 


during  this  whole  tini&  Tbe  witness  had 
observed  him  in  conversation  with  other 
people  occasionally,  wh&i  they  would  be 
working  on  the  road.  Witness  traded  at  the 
town  of  Gorman  most  all  this  time,  and  had 
to  pass  appellant's  bouse  in  going  to  and 
from  this  town.  He  had  been  with  him  at 
the  grins,  where  they  were  both  having  cot- 
ton ginned  during  this  time.  Probably  saw 
him  only  twice  at  tbe  gin  five  or  six  years 
before  the  trial.  When  they  were  working) 
the  roads  together,  he  was  in  company  with 
him  as  much  as  be  was  with  tbe  other  people; 
that  is,  as  much  as  bis  distant  way  would 
permit  He  came  In  contact  with  him  in 
such  a  manner  that  he  bad  an  opportunity 
to  observe  his  peculiarities.  Heard  him, 
while  they  were  working  tbe  roads,  make 
expressions,  and  things  of  that  kind,  and 
they  were  frequently  right  together. 

On  cross-examination  by  defendant:  Ap- 
pellant did  not  associate  or  mix  with  his 
neighbors  particularly.  He  was  not  at  tbe 
witness'  house  but  one  time  that  be  remem- 
bered. They  did  not  "neighbor."  Tbe  wit- 
ness had  made  13  crops  on  the  place  he  liv- 
ed on  during  these  years,  while  the  appel- 
lant lived  at  bis  place.  The  appellant  miss- 
ed making  a  crop  one  year,  tbe  year  he  was 
in  the  asylum.  The  witness  had  been  about 
the  appellant's  bouse  and  in  bis  field,  when 
he  was  at  work,  at  least  three  times,  but 
never  was  in  his  house.  On  these  occasions 
when  he  was  at  bis  house,  he  was  there  on 
business  with  tbe  appellant,  and  had  a 
short  conversation  with  him  each  time;  one' 
time  tbe  conversation  with  blm  was  three- 
fourths  of  an  hour  or  a  half  hour.  Tbe 
other  conversations  at  the  time  be  was  at 
his  bouse  were  of  10,  15,  or  20  minutes  dura- 
tion. Appellant  had  his  cotton  ginned,  two 
years  before  the  killing,  at  Winters'  gin,  at 
or  near  Gorman;  tbe  appellant  hauled  bis 
cotton  down  there  three  or  four  years  before 
the  trial.  On  one  occasion  tbe  witness  over- 
took the  appellant  going  from  tbe  gin,  and 
asked  liim  what  kind  of  a  turnout  be  got 
from  bis  cotton.  The  appellant  was  grum- 
bling about  the  kind  of  turnout  he  got  at  the 
other  gin,  and  said  be  would  try  Winters' 
gin,  and  see  what  kind  of  turnout  be  got 
there;  they  talked  about  tbe  turnout  of 
cotton.  At  one  time  when  he  went  to  ap- 
pellant's bouse,  about  five  years  before  tbe 
trial,  he  went  there  to  solicit  him  about  the 
schoolhouse.  The  witness  recalled  that  the 
last  conversation  he  had  with  the  appellant 
about  the  school  business  was  about  two 
years  before  tbe  trial.  Since  then  be  met 
him  on  tbe  road,  and  they  spoke.  The  wit- 
ness remembered  that  the  conversations  he 
bad  with  him  on  tbe  road  were  Just  talking 
and  passing  words,  passing  a  few  words,  as 
he  would  with  any  other.  The  witness  could 
not  recall  that  the  apt>ellant  had  ever  been 
in  tbe  witness'  yard  but  one  time,  and  that 
was  to  buy  some  potatoes,  but  tbe  witness 
was  not  at  home  on  that  occasion.    He  could 
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not  rem«mb«r  having  a  conTersatlon  with 
blm  at  church;  he  Just  saw  him,  and  be 
was  rather  off  to  himself,  talking  to  no- 
body, and  saying  nothing  to  anybody.  He 
had  four  conversations  with  him  at  the 
schoolhouse ;  by  conversations  he  means  like 
he  would  sit  down  and  talk  with  a  man. 
Then  he  talked  with  him  one  time  when  he 
came  from  the  gin.  On  this  occasion  they 
talked  about  the  turnout  of  the  cotton,  and 
drove  along  three  or  four  mUes  together  In 
this  conversation. 

On  cross-examination  by  the  court:  The 
witness  had  seen  the  appellant  very  frequent- 
ly during  the  last  year  prior  to  the  killing. 
Appellant  lived  on  witness'  road  to  town. 
Sometimes  he  would  see  him  every  day  for 
a  week  maybe,  and  see  him  three  or  four 
times  during  that  time.  Appellant  would  be 
about  his  place  and  out  in  the  field  at  work, 
and  the  witness  pass  along  the  road.  The 
road  was  along  appellant's  field.  Sometimes 
he  would  meet  him  at  one  place!,  and  some- 
times at  another;  sometimes  he  would  be 
over  in  his  field  at  woA.  The  witness  had 
a  great  many  occasions  to  go  by  appellant's, 
and  sometimes  he  would  see  him  every  day 
in  the  week.  The  appellant's  house  was  not 
right  on  the  road,  but  his  field  was. 

On  redirect  examination  by  the  state:  The 
appellant  conducted  his  farm  about  as  well 
as  the  most  of  farmers;  he  was  successful. 
Saw  him  working  a  number  of  times.  He 
conducted  and  managed  his  farm  as  well  as 
,  the  average  farmer,  if  not  above  the  average. 
The  three-fourths  of  an  hour  conversation 
which  the  witness  related  that  he  had  with 
the  appellant  was  after  the  appellant  came 
back  from  the  asylum. 

Then,  in  answer  to  the  state's  question, 
the  witness  stated:  "From  my  13  years  ac- 
quaintance with  this  man,  and  from  the  ob- 
servation I  have  made  from  time  to  time  of 
his  acts,  and  the  times  I  have  been  in  his  com- 
pany, and  from  all  the  facts  and  circum- 
stances that  have  come  within  my  knowledge 
and  observation,  in  my  opinion,  I  would  have 
to  say  that  he  is  a  sane  man  to  the  best  of 
my  knowledge.  In  my  opinion,  he  knew 
right  from  wrong.  I  believe  he  knew  the  na- 
ture and  quality  of  the  act  he  was  doing, 
and  that  he  ought  not  to  do  it"  The  appel- 
lant's only  objections  to  this  last  testimony 
of  the  witness.  In  quotations  above,  were 
.  these:  "Because  It  affirmatively  appeared 
that  said  witness  did  not  have  adequate 
means  of  observation ;  because  It  affirmative- 
ly appeared  that  said  witness  had  not  had 
an  opportunity  to  form  an  accurate  Judgment 
as  to  the  existence  of  insanity,  considered 
with  reference  to  its  supposed  character  or 
degree ;  and  because  it  further  affirmatively 
appeared  that  the  said  witness  had  not  had 
such  intimate  relations  with  the  defendant 
as  to  render  his  opinion  as  to  the  sanity  or 
insanity  of  defoidant  admissible;  and  be- 
cause it  affirmatively  appeared  that  the  opin- 
ion of  said  witness  was  not  predicated  upon 


facts,  coming  within  the  observation  of  said 
witness;  and  because  it  affirmatively  appear- 
ed that  said  witness  was  not  an  exp«t  on 
insanity."  The  court  overruled  these  ob- 
jections, and  admitted  the  said  testimony 
objected  to,  and  in  allowing  appellant's  bill 
qualified  it  as  shown  above. 

It  will  be  seen  that  the  appellant  did  not 
object  to  this  testimony,  because  the  witness 
did  not  detail  the  several  conversations  be 
had  with  the  appellant,  nor  go  into  more  de- 
tail In  describing  the  conduct  of  the  appel- 
lant, and  his  appearance,  conduct,  etc.  The 
only  objections  are  those  quoted  above. 

[4]  It  will  also  be  seen  that  the  state  did 
not  ask  the  witness'  opinion  of  the  sanity  or 
insanity,  etc.,  of  the  appellant  until  after  the 
appellant  had  had  the  opportunity  to  thor- 
oughly cross  the  witness  as  to  all  of  the  mat- 
ters about  which  he  testified,  and  had  so 
thoroughly  crossed  him.  As  we  understand, 
practically  all,  if  not  all,  of  the  authorities 
now,  both  text-books  and  courts,  bold  that 
nonexpert  witnesses,  when  they  are  shown  to 
have  had  a  sufficient  knowledge  of  the  accus- 
ed for  a  BUffidfflit  length  of  time,  and  came 
In  contact  with  him,  and  have  had  conversa- 
tions and  business  relations  with  him,  for 
any  considerable  period  of  time,  based  sole- 
ly on  their  own  knowledge  and  observation, 
tiiey  can  express  an  opinion  as  to  the  sanity 
or  insanity  of  the  accused.  The  Supreme 
Court  of  the  United  States,  in  discussing  this 
question,  in  the  case  of  Conn.  Mut  Life  Ins. 
Co.  V.  Lathrop,  111  U.  S.  619,  4  Sup.  Ct  536, 
28  L.  Ed.  536,  says: 

"Counsel  for.  the  plaintiff  in  error  contends 
that  witnesses,  who  are  not  expeita  In  medi- 
cal science,  may  not,  under  any  circumstanc- 
es, express  their  Judgmoit  as  to  the  sane  or 
insane  state  of  a  person's  mind.    This  posi- 
tion, it  must  be  conceded,  finds  support  in 
some  adjudged  cases,  as  well  as  in  some  ele- 
mentary treatises  on  evidence.    But,  tn  our 
opinion,  it  cannot  be  sustained  consistently 
with  the  weight  of  authority,  nor  without 
closing  an   important   avoiue  of   truth   In 
many,  if  not  in  every  case,  civil  and  criminal, 
which   involves   the   question   of   insanity. 
Whether  an  Individaal  is  insane,  is  not  al- 
ways best  solved  by  abstruse  metaphysical 
speculations,  expressed  in  the  technical  lan- 
guage of  medical  science.    The  common  sense 
and,  we  may  add,  the  natural  instincts  of  man- 
kind reject  the  supposition  that  only  experts 
can  approximate  certainty  upon  such  a  sub- 
ject.   There  are  matters  of  which  all  mm 
have  more  or  less  knowledge,  according  to 
their  mental  capacity  and  habits  of  observa- 
tion; matters  about  which  they  may  and  do 
form  opinions  sufficiently  satisfactory  to  con- 
stitute the  basis  of  action.    While  the  mere 
opinion  of  a  nonprofessional  witness,  predicat- 
ed upon  facts  detailed  by  others.  Is  incompe- 
tent as  evidence  upon  an  issne  of  insanity, 
his  Judgment,  based  upon  personal  knowledge 
of  the  circumstances  involved  in  such  an  in- 
quiry, certainly  Is  of  value,  because  the  nat- 
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oral  aad  ordinary  operattons  of  tbe  buman 
Intellect,  and  the  appearance  and  conduct  of 
Insane  petaoBB,  as  'contrasted  with  the  ap- 
pearance and  conduct  of  persons  of  sound 
mind,  are  more  or  leas  understood  and  rec- 
ognised by  every  one  of  ordinary  Intelligence 
-who  comes  In  contact  with  his  species.  The 
extent  to  which  such  opinions  shoold  infiu- 
«nce  or  control  the  Judgment  of  the  court  or 
Jury  must  depend  upon  tb^  intelligence  of 
the  witness,  as  manifested  by  bis  examina- 
tion, and  upon  his  opiwrtunitles  to  ascertain 
all  the  circumstances  that  should  properly 
affect  any  conclusion  reached.  It  will  also 
depend,  In  part,  upon  the  d^ree  of  the  men- 
tal unsoundness  of  the  person  whose  condi- 
tion is  the  subject  of  InQulry;  for  bis  de- 
rangement may  be  so  total  and  palpable  that 
but  slight  obserTatlon  is  necessary  to  enable 
persons  of  ordinary  understanding  to  form 
a  reasonably  accurate  Judgment  as  to  bis 
sanity  or  Insanity;  in  other  cases,  the  symp- 
toms may  be  of  such  an  occult  character  as 
to  require  the  closest  scrutiny  and  the  high- 
est skUl  to  detect  the  existence  of  insanity. 
"The  truth  is  the  statement  of  a  non- 
professional witness  as  to  the  sanity  or  In- 
sanity, at  a  particular  time,  of  an  individual, 
whose  appearance,  manner,  habits,  and  con- 
duct came  under  his  personal  observation, 
is  not  the  expression  of  mere  opinion.  In 
form,  it  Is  opinion,  because  it  expresses  an 
Inference  or  conclusion,  based  upon  observa- 
tion of  the  appearance,  manner,  and  motions 
of  another  person,  of  which  a  correct  idea  can- 
not well  be  commtmicated  in  words  to  others, 
without  embodying,  more  or  less,  the  im- 
pressions or  Judgment  of  the  witness.  But, 
in  a  substantial  sense,  and  for  every  pur- 
pose essential  to  a  safe  conclusion,  the  men- 
tal condition  of  an  individual,  as  sane  or 
insane,  is  a  fact,  and  the  expressed  opinion- 
of  one  who  has  had  adequate  opportunities 
to  observe  his  conduct  and  appearance  is  but 
the  statement  of  a  fact,  not,  indeed,  a  fact 
established  by  direct  and  positive  proof,  be- 
cause in  most,  If  not  all,  cases  it  is  impos- 
sible to  determine,  with  absolute  certainty, 
the  precise  mmtal  condition  of  another ;  yet, 
being  founded  on  actual  observation,  and  be- 
ing consistrait  with  common  experience  and 
the  ordinary  manifestations  of  the  condition 
of  the  mind,  it  is  knowledge,  so  far  as  the 
human  intellect  can  acquire  knowledge  upon 
such  subjects.  Insanity  is  a  disease  of  the 
mind,  which  assumes  as  many  and  various 
forms  as  there  are  shades  of  difference  ia  the 
human  character.  It  is,  as  has  been  well 
said,  a  condition  which  impresses  Itself  as 
an  aggregate  on  the  observer,  and  the  opin- 
ion of  one  personally  cognizant  of  the  minute 
circumstances  making  up  that  aggregate,  and 
which  are  detailed  in  coimection  with  such 
opinion,  is,  in  its  essence,  only  fact  'at  short 
hand.'  1  Wharton  &  Stille's  Med.  Juris,  i 
257.  This  species  of  evidence  should  be  ad- 
mitted, not  only  because  of  its  intrinsic  val- 
ue, when  the  result  of  observation  by  persons 


of  inteUigenoe,  bnt  from  necessity.    We  say 

from  necessity,  because  a  Jury  or  court,  hav- 
ing had  no  opportunity  for  personal  obser- 
vation, would  othervrlse  be  deprived  of  the 
knowledge  which  others  possess;  but  also 
because,  if  the  witness  may  be  permitted  to 
state,  as  undoubtedly  he  would  be,  where 
hlB  opportunities  of  observation  have  been 
adequate,  'that  he  has  known  the  individual 
for  many  years,  has  repeatedly  conversed 
with  him  and  heard  others  converse  with 
him,'  that  the  witness  had  noticed  that  in 
these  conversations  he  was  incoherent  and 
silly,  that  in  his  habits  be  was  occasionally 
highly  pleased  and  greatly  vexed  without 
a  cause,  and  that,  in  his  conduct  he  was 
wild.  Irrational,  extravagant,  and  crazy,  what 
would  this  be  but  to  declare  the  Judgment  or 
opinion  of  the  witness  of  what  is  incoherent 
or  foolish  in  conversation,  what  reasonable 
cause  of  pleasure  or  resentment,  and  what 
the  indicia  of  sound  or  disordered  tutellect? 
If  he  may  not  so  testify,  but  must  give  the 
supposed  silly  and  incoherent  langruage,  state 
the  degrees  and  all  the  accompanying  circum- 
stances of  highly  excited  emotion,  and  spe- 
cifically set  forth  the  freaks  or  acts  regard- 
ed as  irrational,  and  thus,  without  the  least 
intimation  of  any  opinion  which  he  has  form- 
ed of  their  character,  where  are  such  wit- 
nesses to  be  found?  Oan  it  be  supposed 
that  those,  not  having  a  special  interest  in 
the  subject,  shall  have  so  charged  their  mem- 
ories with  these  matters  as  distinct,  inde- 
pendent facts  as  to  be  able  to  present  them 
in  their  entirety  and  simplicity  to  the  jury? 
Or,  if  such  a  witness  be  found,  can  he  conceal 
from  the  Jury  the  impression  which  has 
been  made  upon  his  mind,  and,  when  this  is 
collected,  oan  it  be  doubted  but  that  bis 
Judgment  has  been  Influenced  by  many,  very 
many,  circumstances  which  he  has  not  com- 
municated, which  he  cannot  communicate, 
and  of  which  he  himself  is  not  aware?  Cla- 
ry V.  Clary,  24  N.  0.  83.  The  Jury,  being  in- 
formed as  to  the  witness'  opportunities  to 
know  all  the  circumstances,  and  of  the  rea- 
sons upon  which  be  rests  his  statement  as  to 
the  ultimate  general  fact  of  sanity  or  insani- 
ty, are  able  to  test  the  accuracy  or  sound- 
ness of  the  opinion  expressed,  and  thus,  by 
using  the  ordinary  means  for  the  ascertain- 
ment of  truth,  reach  the  ends  of  substantial 
Justice.  These  views  are  sustained  by  a 
very  large  number  of  adjudications  in  the 
courts  of  this  country,  some  of  which  are 
cited  in  the  margin" — citing  a  great  many 
decisions  and  text-books  sustaining  the  court. 
The  Supreme  Court  of  this  state,  in  Hol- 
comb  V.  State,  41  Tex.  125,  in  an  opinion  by 
Judge  Gould,  says:  "The  appellant  was  in- 
dicted and  convicted  of  theft  from  a  house; 
the  main  defense  I)eing  his  insanity,  or  want 
of  mental  capacity.  The  court  refused  to 
permit  witnesses,  who  testified  to  conduct  of 
defendant  tending  to  show  his  mental  defi- 
ciency, and  who,  from  the  length  of  time 
they  had  known  defendant,  would  appear  to 
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baye  bad  good  opportunities  of  forming  an 
opinion,  to  give  their  concluslonB  or  opinions 
as  to  bis  mental  soundness.  In  tbis  we 
think  there  was  error.  The  law  1b  believed 
to  be  well  settled  that  nonprofessional  wit- 
nesses  should  be  allowed  to  state  their  opin- 
ion as  to  the  sanity  of  a  party,  as  the  result 
of  their  observation,  accompanied  with  a  state- 
ment of  the  facts  observed.  [Clary's  Adm'rs 
V.  Clary]  24  N.  C.  78;  [Powell  v.  State]  25  Ala. 
21;  1  Greenl.  Ev.  f  440,  note  4;  2  Bish.  Crlm. 
Pr.  tt  676-680."  And  the  Supreme  Court  of 
tbis  state,  in  Scalf  v.  Collin  County,  80  Tex. 
617,  16  S.  W.  314,  quotes  and  approves  the  de- 
cision in  the  Holcomb  Case  above.  There  are 
a  great  many  cases  decided  by  tbis  court, 
among  them  Williams  t.  State,  37  Tex.  Cr.  B. 
348,  39  S.  W.  687,  Henderson  v.  State,  49  Tex. 
Or.  R.  512,  93  S.  W.  650,  Hurst  v.  State,  40 
S.  W.  264,  and  others  unnecessary  to  cite,  ad- 
hering to  and  elaborating  this  doctrine. 

It  is  true  that  in  some  other  cases  by  this 
court  such  testimony  has  been  held  Inadmis- 
sible when  It  was  shown  by  their  testimony 
that  the  witnesses  bad  not  had  sufficient  ac- 
quaintance with,  for  a  sufficient  length  of 
time,  and  Iiad  not  observed  the  conduct 
and  conversations  of,  the  accused,  and 
bad  not  had  conversations  and  transactions 
with  him  sufficient  to  show  that  they  had  a 
basis  for  an  opinion,  such  as  Burton  v.  State, 
61  Tex.  Cr.  H.  200,  101  S.  W.  228,  Wells  v. 
State,  60  Tex.  Cr.  R.  501,  08  S.  W.  851,  Sims 
▼.  State,  50  Tex.  Cr.  R.  565,  99  S.  W.  355, 
and  other  cases;  but  in  all  the  cases  the  ob- 
jections of  the  appellant  to  the  testimony 
raised  the  specific  question  by  proper  objec- 
tions at  the  time. 

As  noticed  above  in  this  case,  none  of  the 
appellant's  objections  went  to  the  point  that 
the  several  witnesses  had  not  detailed  the 
several  conversations,  transactions,  etc.,  had 
wltb  the  witnesses.  If  such  had  been  deem- 
ed proper  or  necessary  in  the  lower  court, 
and  the  objections  had  been  made  therein, 
then,  in  some  of  the  Instances,  while  the  wit- 
nesses were  testifying  in  tbis  case,  doubtless 
the  state  would  have  met  the  objections  by 
the  proper  testimony  at  the  time.  But  as 
the  appellant  in  this  case  had  bad  the  oppor- 
tunity, and  exercised  it,  of  crossing  the  wit- 
nesses on  these  several  matters,  and  fre- 
quently brought  out  what  of  the  conversa- 
tions, transactions,  etc.,  the  witness  had  had 
with  the  appellant,  there  was  no  reversible 
error  in  permitting  the  witness  to  testify,  as 
was  done  in  this  instance. 

The  coarse  pursued  with  the  witness  Guy, 
above  given,  except  the  Judge  did  not  cross- 
examine,  was  substantially  pursued  as  to 
every  other  witness  introduced  by  the  state^ 
and  substantially  the  same  course  was  pur- 
sued by  the  appellant  in  the  introduction, 
examination,  and  opinion  of  the  witness  in 
every  instance  offered  by  him.  In  other 
words,  both  the  state  and  the  appellant,  in 
the  introduction  and  qualification  of  their 
witnesses,  and   the   opinion   obtained   from 


them,  were  under  sabrtantlally  the  same 
course  of  proceeding,  and  doubtless  each,  at 
the  time,  did  not  deem  it  necessary  to  furth- 
er go  into  the  particularities  of  each  trans- 
action and  each  conversation,  but  wore  sat- 
isfied with  and  deemed  what  they  did  do 
sufficient  on  the  point 

Appellant  in  his  brief  presents  the  question 
of  the  admissibility  in  this  case  of  this  char- 
acter of  evidence  one  time  only,  and  gronps 
all  of  the  others  without  taking  up  each 
separately.  We  have  deemed  it  nnnecessary 
to  take  up  each  separately,  as  there  is  not 
sufficient  difference  between  any  of  them  to 
require  this,  and  it  practically  seems  to  be 
BO  conceded  by  appellant 

We  have  disposed,  therefore,  of  all  ques- 
tions that  have  been  presented  by  appellant's 
brief.  There  are  other  grounds  of  the  motion 
for  new  trial  and  some  other  minor  qnes- 
tions  presented  by  bills  of  exceptions  which 
we  deem  unnecessary  to  take  up  and  discuss 
severally.  We  have  however,  considered  and 
Investigated  each  one^  and,  in  our  opinion, 
neither  of  them  shows  any  reversible  error. 

[I]  We  regard  the  evidence  as  amply  suffi- 
cient to  sustain  the  verdict,  as  we  also  re- 
gard it  amply  sufficient  to  have  sustained 
the  acquittal  of  the  appellant  on  the  ground 
of  insanity.  Under  such  circumstances,  we 
feel  that  we  have  neither  the  right  nor  the 
authority  to  disturb  the  verdict 

There  being  no  reversible  error  pointed 
out,  the  Judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

After  the  style  of  the  case  and  this  courts 
identifying  it  and  the  signature  of  attorneys 
for  the  appellant  the  following  is  in  full  the 
motion  for  rehearing:  "Now  comes  the  ap- 
pellant Marshall  Jordan,  and  moves  the 
conrt  to  set  aside  the  Judgment  of  this  court 
rendered  in  this  cause  on  November  1,  1911, 
affirming  this  case^  and  to  grant  him  a  re- 
hearing, and  upon  final  hearing  hereof  to- 
reverse  and  remand  this  cause.  The  ground 
upon  which  the  appellant  seeks  a  reversal  of 
this  cause  is  set  forth  in  a  brief,  whidi  will 
be  filed  in  this  court  within  a  short  time^ 
and  to  the  said  brief  the  appellant  most  re- 
spectfully invites  the  attention  of  the  oonrf^ 

The  court  is  unanlmonsly  of  the  oidnion 
that  this  is  too  general  to  point  out  and  call 
to  their  attention  any  supposed  error  which 
we  can  pass  upon.  It  is  nniversally  tbe- 
practlce  established  and  followed  by  this 
court  that  complaints  made  in  the  brists  of 
appellants,  or  in  assignments  that  are  not 
based  upon  a  specific  ground  pointed  oat 
properly  in  the  court  below,  in  the  case  of  a 
motion  for  a  new  trial,  or  for  rehearing  in 
this  court  that  this  court  cannot  consider 
them.  This  motion  for  rehearing  was  filed 
herein  on  November  16,  1911,  the  last  day 
tttat  a  motion  for  rehearing  could  be  filed 
herein.  The  briefs  on  this  motion  were  not 
filed  until  December  13,  1911.    No  leave  ot 
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the  oonrt  wu  aaked  or  cnnted  to  amend 
ttae  motion  for  rebearing.    There  Is  therefore 
nothing  pointed  ont  by  the  motion  for  re- 
hearing which  this  court  can  consider. 
It  will  therefore  be  overruled. 


Bx  parte  AXSOM. 

(Court  of  Orimiiud  Appeals  of  Texas. 

Nov.  22,  l&U.) 

Sunday  (|   4*)— "Labob"  —  Runwiwo  Pooi<- 

BOOMS. 

Pen.  Code  1895,  arts.  196,  197,  prohibiting 
"labor"  on  Sunday^  except  as  to  ferrymen,  etc., 
prohibits  the  running  of  a  poolroom. 

[M.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  |  4;  Dec.  Dig.  ^  4.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  3948^3961.] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Cameron  County  Court;  Jobn 
Bartlett,  Judge. 

Petition  by  J.  C.  Axsom  for  writ  of  habeas 
corpus.  From  a  Judgment  denying  the  writ, 
I)etitloner  appeals.    Affirmed. 

A.  I.  Hudson,  for  appellant.  C.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPEB,  J.  The  relator  In  this  case  ap- 
plied for,  and  obtained,  a  writ  of  habeas 
corpus  before  the  county  Judge  of  Cameron 
county,  asking  release  from  arrest  on  a 
complaint  charging  him  with  violating  the 
Sunday  law. 

The  contention  was  made  that  It  was  not 
8  violation  of  the  law  to  operate  a  poolroom 
on  Sunday.  The  county  Judge  held  it  was  a 
violation  of  the  law,  and  remanded  the  re- 
lator to  the  custod^  of  the  sheriec.  The 
complaint  charged:  "On  or  about  the  27th 
day  of  February,  1910,  in  the  county  of  Cam- 
eron and  state  of  Texas,  It  being  Sunday, 
one  J.  C.  Axsom,  of  said  county  and  state, 
was  a  trader  in  a  lawful  business,  to  wit, 
keeper  of  a  poolroom,  did  unlawfully  and 
willfully  open  and  permit  bis  place  of  busi- 
ness to  be  open  for  the  purpose  of  traffic, 
and  the  said  J.  C.  Axsom  did  unlawfully  and 
willfully  labor  and  do  and  perform  the  la- 
bor work  and  business  of  keeping  a  pool- 
room, the  same  not  then  and  there  being  a 
work  of  necessity  or  charity."  The  relator 
himself  testified:  "My  name  is  J.  C.  AxBom. 
I  live  In  Brownsville,  Tex.  I  keep  a  pool- 
room In  the  city  of  Brownsville,  Tex.,  on 
Elizabeth  street.  I  was  so  engaged  on  Sun- 
day the  27th  day  of  February.  I  was  at  my 
place  of  business  on  said  day,  managing  and 
oi>eratlng  my  ixMlroom.  I  dusted  oft  the 
pool  and  billiard  tables,  and  did  such  other 
work  as  I  am  accustomed  to  do.  A  number 
of  people  played  pool  and  billiards  at  my 
said  place  of  business.  Among  them  were 
Graham  Mason,  Jesse  Mason,  and  William 
Tate.    I  made  a  charge  for  the  games  play- 


ed, and  collected  from  said  above-iuuned  par- 
ties the  sum  of  80  cents  for  two  games  of 
pool  played.  I  personally  opened  my  said 
place  of  business  on  Sunday  February  27, 1910, 
and  kept  the  same  open  all  day.  I  made  no 
charge  for  admission  to  the  poolroom.  The 
only  charge  I  made  was  for  the  use  of  the 
cues  and  games  played." 

The  evidence  thus  appears  undisputed  that 
relator  opened  and  run  bis  poolroom  on  the 
Sabbath,  and  the  sole  question  to  be  decided 
is.  Do  the  statutes  of  this  state  prohibit  the 
running  of  a  poolroom  on  Sunday?  Arti- 
cle 196  of  the  Penal  Code  provides:  "Any 
person  who  shall  labor  on  Sunday  shall  be 
fined  not  less  than  ten  nor  more  than  fifty 
dollars."  And  article  197  exempts  from  the 
provisions  of  the  preceding  articles  ferry- 
men, keepers  of  toU  bridges,  keepers  of  ho- 
tels, •boarding  houses,  restaurants,  and  keep- 
ers of  livery  stables,  etc.,  evidently  showing 
that  the  Legislature  Intended  that  the  word 
"labor"  should  be  given  its  broa'dest  signifi- 
cation, and  this  court  In  the  case  of  Ex  parte 
Kennedy,  42  Tex.  Cr.  B.  148,  58  S.  W.  129, 
61  L.  B.  A.  270,  holds  that  "the  ordinary 
vocation  of  a  barber  comes  within  the  stat- 
ute prohibiting  all  persons  from  laboring  on 
Sunday."  In  Quarles  v.  State,  65  Ark.  10, 17 
S.  W.  269,  14  L.  R.  A.  194,  it  is  held  that 
selling  theater  tickets  was  labor  within  the 
meaning  of  a  similar  statute.  It  was  held 
In  Cortesy  v.  Territory,  6  N.  M.  682,  30  Pac. 
947,  19  L.  B.  A.  349,  that  a  person  sellhig 
intoxicating  Uquors  on  Sunday  was  engaged 
In  "labor"  within  the  meaning  of  the  Sun- 
day act.  In  State  v.  Frederick,  45  Ark. 
348,  65  Am.  B^.  655,  it  was  held  that  a 
barber  within  the  meaning  of  the  Sunday 
law  was  a  laborer,  and  in  Stewart  v.  Davis, 
31  Ark.  618,  25  Am.  Rep.  676,  a  livery  sta- 
ble keeper  is  held  to  be  a  laborer.  In  Cin- 
cinnati V.  Bice,  16  Ohio,  225,  the  prohlMtlon 
of  common  labor  was  held  to  embrace  the 
selling  and  buying  of  any  goods,  wares,  and 
merchandise  under  their  statuta  The  word 
"labor"  has  been  given  a  broad  meaning 
when  construing  the  laws  relative  to  the  ob- 
servance of  Sunday,  and  when  we  read  the 
statutes  of  the  state  relative  to  what  is  pro- 
hibited in  specific  language^  and  what  ex- 
cepted from  the  operation  of  the  law,  no 
other  conclusion  can  be  drawn  than  that  the 
intent  of  the  Legislature  was  to  prohibit 
running  a  pool  hall  on  the  Sabbath,  and 
such  construction  should  be  given  thdr  lan- 
guage as  to  effectuate  that  purpose.  One 
who  in  his  language  managed  and  operated 
the  poolroom,  dusted  the  pool  and  billiard 
tables,  set  the  balls,  furnished  the  cues,  and 
did  such  other  work  as  is  necessary  In  a  pool- 
room Is  within  the  definition  of  "laborer," 
if  a  barber,  livery  stable  keeper,  and  bar- 
tender com^  within  the  meaning  of  that 
word.  The  Legislature  intended  to  exempt 
only  such  labor  and  vocations  as  are  neces- 


•Vor  otber  can*  ne  cam*  topic  and  s«ctlon  NmiBER  in  Dae.  Dls.  *  Am.  Die.  K»r  No.  8arl«*  A  Rep'r  Indexes 


Digitized  by 


Google 


7M 


141  SOUTHWBSTBBN  BEPOBTBB 


crw. 


sary  for  tbe  welfare  of  mankliid,  recogniz- 
ing that  bunan  experience  had  demonstrat- 
ed  that  days  of  rest  were  necessary  for  the 
best  Interest  of  the  human  race.  In  the  case 
of  Ex  parte  Newman,  9  Oal.  502,  Judge  Field 
has  well  expressed  this  thought,  saying:  "  'In 
Its  enactment  the  Legislature  has  given  the 
sanction  of  law  to  a  rule  of  conduct  which 
the  entire  dvUlzed  world  recognizee  as  es- 
sential to  the  physical  and  moral  well-being 
of  society.  Upon  no  subject  is  there  such  a 
concurrence  of  opinion,  among  philosophers, 
moralists,  and  statesmen  of  all  nations,  as 
on  the  necessity  of  periodical  cessations  from 
labor.  One  day  ia  seven  Is  the  rule,  founded 
in  experience  and  sustained  by  science.  There 
Is  no  nation  possessing  any  degree  of  civiliza- 
tion where  the  rule  is  not  observed,  either 
from  the  sanctions  of  the  law  or  the  sanctions 
of  religion.  This  fact  has  not  escaped  the  ob- 
servation of  men  of  science,  and  distinguished 
philosophers  have  not  hesitated  to  pronounce 
the  rule  founded  upon  a  law  of  our  race.'" 
Again:  "The  same  authority  quotes  with  ap- 
proval the  following  from  the  Supreme  Court 
of  Pennsylvania  (Specht  v.  Ck>mmonweaIth,  8 
Pa.  812,  49  Am.  Dec.  618):  'All  agree  that  to 
the  well-being  of  society  periods  of  rest  are 
absolutely  necessary.  To  be  productive  of 
the  required  advantage,  these  periods  must 
recur  at  stated  intervals,  so  that  the  mass 
of  which  the  community  is  composed  may 
enjoy  a  respite  from  labor  at  the  same  time. 
They  may  be  established  by  common  consent, 
or,  as  is  conceded,  the  legislative  iwwer  of 
the  state  may,  without  Impropriety,  interfere 
to  fix  the  time  of  their  stated  return,  and 
enforce  obedience  to  the  direction.  When 
this  happens,  some  one  day  must  be  selected, 
and  it  has  been  said  the  round  of  the  week 
presents  none  which,  being  preferred,  might 
not  be  regarded  as  favoring  some  one  of  tbe 
numerous  religious  sects  into  which  mankind 
are  divided.  In  a  Christian  community, 
where  a  very  large  majority  of  .the  people 
celebrate  the  first  day  of  the  week  as  their 
chosen  period  of  rest  from  labor,  it  is  not 
surprising  that  that  day  should  have  receiv- 
ed the  legislative  sanction.     •     •    • ' " 

We  are  of  the  opinion  that  the  complaint 
charged  an  o'Q'ense  against  the  laws  of  this 
state,  and  Judgment  is  affirmed. 

DAVIDSON,  P.  J.,  dissents,  and  may 
write  reasons  later.  I  do  not  believe  under 
any  construction  of  the  statute  a  pool  hall 
keeper  is  a  laborer. 

DAVIDSON,  P.  J.  (dissenting).  I  feel  con- 
strained to  dissent  in  this  case  from  the  con- 
clusion reached  by  my  Brethem  that  the 
opening  of  a  poolroom  or  the  ojperation  of  a 
poolroom  or  billiard  hall  on  Sunday  is  a  vio- 
lation of  the  Sunday  law.  Especially  do  I 
disagree  with  this  on  the  ground  upon  which 
they  place  it;  that  Is,  that  the  man  who 
opens  his  poolroom  or  operates  It  on  Sunday 


is  a  laborer  within  the  terms  of  onr  statute. 

Article  196  of  the  Penal  Oode  which  re- 
lator was  charged  with  violating,  reads  as 
follows:  "Any  person  who  shall  hereafter 
labor  or  compel,  force  or  oblige  hla  emjfiayis, 
workmen  or  apprentices  to  labor  on  Sunday, 
etc.,  shall  be  fined  not  less  than  ten  nor  more 
than  fifty  doUars."  Belator,  If  guilty,  is  to 
be  so  adjudged  under  the  first  clause,  "Any 
person  who  shall  hereafter  labor  on  Sunday 
shall  be  fined."  From  the  evidence  relator 
was  the  proprietor  of  an  ordinary  pool  par- 
lor or  hall,  and  kept  bis  pool  tables  for  the 
purpose  of  remuneration,  for  which  he  charg- 
ed a  fee,  not  for  admittance  to  the  hall,  but 
charged  those  who  played  games  on  his  tables 
at  a  stipulated  price.  Billiard  halls  or  par- 
lors and  pool  halls  or  parlors  have  at  all 
times  and  under  all  circumstances,  w  tar  as 
I  am  aware,  been  daaaed  as  places  of  amuse- 
ments, where  people  go  to  entertain  them- 
selves by  playing  games  on  the  tables  for 
pleasure,  amusement,  or  to  while  away  the 
odd  hours  for  pleasure,  but  it  has  never  been 
held  or  regarded  as  a  place  where  people 
labor  or  work.  It  would  hardly  be  consider- 
ed a  machine  shop  or  factory,  or  a  planing 
mill  or  any  of  those  various  places  where 
people  congregate  as  laborers  and  employ 
their  time  in  such  service.  22  Am.  &  Eng. 
Ency.  of  Law,  943;  4  Am.  ft  Eng.  Bncy.  of 
Law,  54. 

Keepers  of  billiard  balls  and  pool  halls 
are  required  to  pay  an  occupation  tax  usual- 
ly to  pursue  such  character  of  business.  The 
Legislature  has  further  provided  that,  if 
such  character  of  tables  are  exhibited  for  the 
purpose  of  securing  betters  or .  gaming,  tbe 
owner  or  keeper  of  the  table  would  be  guilty 
of  exhibiting  the  same  under  the  gambling 
act,  and  this  although  It  may  be  a  licensed 
occupation;  and  it  has  been  further  held  in 
this  state  that,  if  the  players  of  the  game  of 
pool  should  bet  or  wager  on  the  game,  they 
would  be  guilty  of  betting.  It  has  also  been 
held  that  the  betting  of  the  table  fees  would 
constitute  gambling;  and,  if  the  owner  of 
the  table  was  aware  of  the  fact  and  per- 
mitted the  parties  to  bet  the  table  fees,  this 
would  constitute  him  the  keeper  of  the  gam- 
ing table.  It  would  hardly  be  contended  un- 
der these  circumstances,  at  least  ought  not 
to  be,  that  the  keeper  of  such  a  place  would 
be  what  is  commonly  known  as  a  laborer. 
Article  196,  quoted,  does  not  include  pool 
parlors  within  its  terms,  and,  if  it  be  so  held 
under  tbe  terms  of  the  article,  it  would  be 
by  the  most  strained  construction.  It  cannot 
be  held  to  be  a  place  of  amusement  under 
article  199,  because  of  the  fact  that  entrance 
fees  are  not  paid  and  other  reasons  as  well, 
and  it  ia  not  to  l>e  classed  as  amusement 
under  the  terms  of  that  statute.  My  Breth- 
ren evidently  believe  that  it  Is  not  within  tbe 
terms  of  article  199.  That  article  Interdicts 
traders,  merchants,  and  those  who  carry  on 
a  lawful  trading  business  opening  their  busl- 
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nees  on  Sunday  for  the  purpose  of  traffic. 
It  is  more  than  difficult  to  comprehend  how 
the  proprietor  of  a  pool  hall  could  be  held 
to  be  a  laborer  under  the  terms  of  our  stat- 
ute. It  does  not  Include  him;  and.  If  the 
statute  iB  not  susceptible  of  the  construction 
under  the  ordinary  language  as  commonly 
understood,  he  would  not  be  within  the  terms 
ot  the  statute.  No 'man  can  be  held  to  vio- 
late a  law  in  Texas  unless  the  Legislature 
has  made  It  an  offense  In  plain  language.  Pen- 
al Ckide,  arts.  1,  9.  If  we  take  the  definition 
of  what  constitutes  a  laborer,  then  It  Is 
clear  that  relator  cannot  be  brought  within 
the  definition  of  the  term  as  commonly  un- 
derstood. A  "laborer,"  as  defined  by  Mr. 
Webster,  is  one  who  woriis  at  a  toilsome  oc- 
cupation. A  laborer  Is  one  who  performs 
manual  labor.  In  re  Ho  King  (D.  G.)  14  Fed, 
724,  725;  Wlldner  v.  Ferguson,  42  Minn.  112, 
43  N.  W.  794,  6  li.  R.  A.  838,  18  Am.  St. 
Rep.  495;  Milllgan  ▼.  San  Antonio  &  Q.  8. 
R.  Co.  (Tex.  ClT.  App.)  46  S.  W.  918,  919; 
McPherson  t.  Stronp,  100  6a.  228,  28  S.  F. 
157;  Weatherby  v.  Saxony  Woolen  Co.  (N.  J. 
Ch.)  29  Atl.  326 ;  Coffin  v.  Reynolds,  37  N.  Y. 
640;  Whltaker  v.  Smith,  81  N.  C.  340,  31 
Am.  Rep.  503;  Wentroth's  Appeal,  82  Pa. 
469;  Boyle  t.  Mountain  Key  Mln.  Co.,  9 
N.  M.  237,  50  Pac.  347;  Stuart  v.  Poole, 
112  Oa.  818,  38  S.  E.  41,  81  Am.  St.  Rep.  81 ; 
St.  liouis  S.  W.  R.  Co.  V.  Lyle,  6  Tex.  Civ. 
App.  753,  26  S.  W.  264.  It  is  useless  to  mul- 
tiply these  authorities.  They  are  very  nu- 
merous In  the  United  States.  I  have  search- 
ed the  authorities  with  some  degree  of  In- 
terest to  ascertain  if  it  has  been  held  by 
any  court  that  a  pool  hall  would  be  con- 
strued to  be  a  laboring  establishment,  or 
the  keeper  or  employe  of  the  keeper  of  such 
hall  would  constitute  either  a  laborer  as  that 
term  is  usually  xmderstood.  Judge  Brooks  In 
Benson  v.  State,  47  Tex.  Cr.  R.  609,  85  S.  W. 
800,  held  that  a  bartender  who  sold  beer  on 
Sunday  could  not  be  held  to  be  a  laborer. 
In  fact,  under  our  statute,  he  would  not  be 
a  laborer,  but,  If  guilty  of  selling  on  Sunday, 
would  come  within  the  terms  of  article  109 
by  all  of  our  decisions,  which  prohibit  mer- 
chants, grocers,  and  dealers  in  wares  and 
merchandise  and  traders  in  business  from 
opening  their  places  on  Sunday.  It  was 
thought,  however,  by  my  Brethren  that  pool 
halls  were  not  within  the  terms  of  that  stat- 
ute. If  pool  halls  are  to  be  Included  within 
the  terms  of  the  Sunday  law,  the  Legisla- 
ture has  not  seen  proper  to  do  so.  This 
court  by  construction  cannot  create  offenses 
or  make  acts  criminal  within  the  terms  of 
the  law  when  not  included  by  the  Legisla- 
ture. Murray  v.  State,  21  Tex.  App.  620,  2 
S.  W.  757,  57  Am.  Rep.  623. 

I  do  not  care  to  pursue  this  subject  fur- 
ther. I  am  clearly  of  the  opinion  that  my 
Brethren  are  in  error,  and  that  by  their  opin- 


ion they  have  construed  into  existence  a  vio- 
lation of  law  which  lias  not  been  created  by 
the  Legislature.  I  therefore  respectfully 
dissent. 


WOOD  et  ox.  V.  SMITH  et  al. 

(Court  of  CivO  Appeals  of  Texas.    El  Paso. 

Nov.  29,  1911.) 

1.  Triai.  (|888*)— Gonci.TrsiONSor  Lawand 
Facts— EmtcT  of  Failubs  to  File. 

The  failure  to  file  condusionB  of  law  and 
facts  ordinarily  presents  grounds  tor  reversal. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  908;  Dec  Dig.  |  388.*] 

2.  Tbial  (I  888*)— CoNOLnsioNB  of  Law  and 
Facts— EnxcT  of  Failurk  to  Fixe.  . 

The  refusal  to  file,  pursuant  to  a  request 
in  writing,  conclusions  of  Jaw  and  facts,  as  pro- 
vided by  Rev.  St  1895,  art.  1333,  providing 
for  the  filing  of  conclusions  of  law  and  fact, 
and  for  appeals  without  a  statement  of  facts, 
is  ground  for  reversal,  where  the  statement  of 
facts  prepared  by  the  court  omits  matters  sup- 
porting the  claim  of  the  defeated  part^,  which, 
if  proved,  justified  a  judgment  for  hiin. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  90S;   Dec.  Dig.  {  888.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.    P.  Hamblen,  Judge. 

Action  by  Brooke  Smith  and  others  against 
O.  L.  Wood  and  wife.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.  Reversed  and 
remanded. 

W.  M.  Holland,  for  appellants.  R.  L. 
Whitehead  and  J.  Eu  Walton,  for  appellees. 

PETICOLAS,  O.  J.  This  was  a  suit  by 
Brooke  Smith  against  Wood  and  wife  in  the 
form  of  trespass  to  try  title,  setting  out 
with  particularity  his  chain  of  title,  and 
praying  to  recover  the  south  %  of  lot  8 
and  all  of  lot  4,  in  block  29  of  the  Brooke 
Smith  addition  to  the  city  of  Houstou.  It 
was  alleged  that  on  the  8th  day  of  April, 
1007,  the  plaintiff  sold  to  the  defendants 
the  abovenlescribed  property;  that  on  the 
11th  day  of  May  the  defendants  executed 
a  deed  of  trust  on  said  property;  that 
they  failed  to  pay  under  the  deed  of  trust, 
and  after  due  notice  the  trustee  sold  the 
property;  that  it  was  purchased  by  Brooke 
Smith,  and  the  trustee  executed  a  deed  to 
the  plaintiff  therefor.  The  defendants  plead- 
ed that  the  property  was  their  homestead, 
and  other  pleas  which  do  not  become  material 
to  the  decision. 

[1]  Appellant's  first  assignment  of  error  is 
that  the  trial  court  erred  in  failing  to  file 
in  said  cause  any  findings  of  fact  or  conclu- 
sions of  law.  The  bill  of  exception  shows 
that  the  appellant's  motion  for  conclusions 
of  law  and  fact  was  in  writing,  and  that  no 
such  conclusions  were  filed.  His  assignment 
on  this  point  and  proposition  thereunder  is 
properly  briefed  and  presented.  The  state- 
ment of  facts  on  file  in  the  case  is  exceed- 
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logly  brief  and  meager,  and  was  prepared 
by  tbe  court;  tbe  attorneys  having  been  un- 
able to  agree  upon  a  statement.  Tbe  failure 
to  file  concluBlons  of  lavr  and  facts  ordinari- 
ly presents  grounds  for  reversal,  and  tbe 
only  difficulty  wbich  we  have  in  determining 
wbether  or  not  we  should  reverse  the  case 
in  this  Instance  arises  from  the  otber  as- 
signments of  error  presented  by  the  appel- 
lant in  bis  brief.  His  first  assignment  is 
that  the  court  erred  in  allowing  plaintiff  to 
introduce  in  evidence  a  note  for  $1,450  signed 
by  Wood,  as  fully  appears  by  bUl  of  excep- 
tions No.  2.  By  reference  to  the  bill  of  ex- 
ceptions we  find  that  the  objections  were 
because  the  note  recites  that  it  was  given 
for  purchase  money  of  the  property,  and  that 
there  is  a  variance  between  that  note  and 
the  note  as  described  in  the  deed  of  trust, 
which,  tbe  bill  of  exceptions  recites,  states  on 
its  face  to  have  be«a  given  not  only  for 
purchase  money,  but  for  money  to  pay  for 
improvements.  Tbe  further  objection  Is  made 
that  tbe  note  offered  is  not  admissible  be- 
cause not  founded  on  a  contract  in  writing 
made  by  the  husband  and  wife  before  the 
labor  and  material  were  furnished. 

Tbe  third  assignment  of  error  is  that  the 
court  erred  in  allowing  plaintiff  to  intro- 
duce the  deed  of  trust  from  Wood  and  wife 
to  Archer,  as  fully  appears  by  bill  of  ex- 
ceptions No.  3.  By  reference  to  that  bill  we 
find  that  the  objection  was  that  tbe  deed  of 
trust  recited  that  it  was  given  to  secure  a 
note  for  purchase  price  and  also  for  money 
borrowed  to  build  improvements.  The  fur- 
ther objection  is  made  that  the  deed  of  trust 
appears  to  have  been  made  after  the  im- 
provements were  built,  and  that  no  contract 
in  writing  signed  by  the  wife  appears  to 
have  been  executed  before  tbe  improvements 
were  bnilt 

The  fourth  assignment  of  error  Is  that  the 
court  erred  In  allowing  plaintiff  to  Introduce 
a  deed  from  Archer,  trustee,  to  Brooke  Smith, 
as  fully  appears  by  bill  of  exceptions  No.  4. 
The  objections  stated  in  tbe  bill  are  that  it 
appears  on  tbe  face  of  said  deed  that  the 
deed  of  trust  was  given  to  secure  money  to 
be  used  for  Improvements  as  well  as  pur- 
chase money  of  the  lot. 

These  assignments  are  grouped,  the  first 
proposition  being  that  a  valid  lien  cannot 
be  created  npon  a  homestead  to  secure  mon- 
ey borrowed  for  the  purpose  of  paying  for 
improvements  on  tbe  property,  even  when  it 
is  made  to  appear  that  it  was  actually  used 
for  that  purpose,  if  there  be  no  contract  for 
furnishing  the  material  or  doing  tbe  work. 
The  second  proposition  is  that  the  sale  of  a 
homestead  for  the  entire  debt,  a  considerable 
part  of  which  was  not  a  ralid  lien,  con- 
fonred  no  title  on  the  purchaser. 

The  statement  of  facts  merely  states  that 
the  plaintiff  introduced  tbe  deed  from  Brooke 
Smith  to  Wood,  a  note  from  Wood  to  Brooke 
Smith,  a  deed  of  trust  from  Wood  and  wife 
to  Archer,  trustee,  and  deed  from  Archer, 


trustee,  to  Brooke  Smith;  tbat  tbe  defend- 
ant testified  that  he  borrowed  some  money 
from  Brooke  Smith  for  the  purpose  of  build- 
ing a  bouse  and  some  on  the  property;  that 
he  and  bis  wife  made  a  contract  with  one 
Bronson  to  build  a  house,  and  tbe  bouse 
was  completed;  that  the  Improvements  were 
placed  on  the  lot  of  land  in  controversy  be- 
fore the  deed  of  trust  was  executed,  and  he 
was  living  in  the  house  at  tbe  time;  tbat  he 
paid  $375  for  the  lots.  The  recitals  of  the 
deed  of  trust  are  not  stated  in  the  statement 
of  facts. 

It  is  apparent  from  what  we  have  of  the 
record  that  the  defendant's  contention  in 
tbe  court  below  was  that  to  tbe  extrait  of 
$375  the  note  was  given  for  the  purchase 
price  of  the  lots;  that  to  the  extent  of  the 
balance  of  the  note  tbe  money  was  a  loan  to 
put  improvements  on  the  property;  that  the 
improvemente  were  placed  on  the  property; 
that  there  was  no  contract  in  writing  betwe«i 
the  owners  and  the  contractor  which  passed 
to  Brooke  Smith;  and  that  the  deed  of  trust 
given  Brooke  Smith  was  made  after  the  im- 
provements had  been  completed  on  the  prop- 
erty. His  contention,  under  the  case  of  Gir- 
ardeau V.  Perkins,  126  S.  W.  633,  evidently 
is  that  where  a  deed  of  trust  is  given  on 
the  homestead  to  secure  money  borrowed  to 
improve  it,  in  the  absence  of  a  contract  in 
writing  with  the  contractor  signed  and  ac- 
knowledged by  husband  and  wife,  the  deed 
of  trust  is  void. 

Tbe  difficulty  in  the  case  arises,  not  on  tbe 
assignment  that  the  court  failed  to  file  con- 
clusions of  law  and  fact,  but  on  the  other 
assignments;  the  question  being:  Even  if 
tbe  court  had  filed  conclusions  of  law  and 
fact,  would  the  particular  assignments  and 
propositions  presented  have  been  sufficient 
to  raise  tbe  question  which  appellant  seeks 
to  have  decided? 

[2]  Before  determining  this  question.  It 
seems  advisable  to  get  tbe  exact  status  of 
the  decisions  in  this  state  with  reference  to 
the  eflfect  of  failure  to  file  conclusions  of 
law  and  fact  Article  1333  of  the  Revised 
Statutes  provides  for  the  filing  of  conclusions 
of  law  and  fact,  and  further  provides  that 
when  they  are  filed  tbe  party  may  take  his 
appeal  without  a  statement  of  facts.  In  De- 
posit Co.  V.  Bank,  48  Tex.  Civ.  App.  301, 
106  S.  W.  782,  the  facts  were  agreed  to  by 
the  attorneys  and  adopted  by  tbe  court  as 
his  conclusions  of  fact;  it  was  held  not  re- 
versible error.  In  Umscheid  ▼.  Scholz,  84 
Tex.  269,  16  S.  W.  1065,  it  was  held  that 
tbe  failure  of  the  district  judge  to  file  con- 
clusions of  law  and  fact,  where  there  is  no 
conflict  in  tbe  evidence  on  vital  points.  Is 
not  reversible  error.  This  decision  was  ren- 
dered in  1891.  In  Crocker  v.  Crocker,  19 
Tex.  av.  App.  296,  46  S.  W.  870,  It  was  held 
that  -where  there  was  a  full  statement  of 
facts  in  tbe  record,  and  it  does  not  appear 
that  the  appellant  is  injured.  It  Is  not  re- 
versible error  to  fail  to  file  conclusions  of 
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law  and  fact  In  Parker  t.  Stephens,  SO  8. 
W.  164,  it  was  held  that,  althongh  there  was 
a  statement  of  facts  In  that  case.  It  was 
reversible  error  to  refuse  conclusions  of 
law  and  fact  when  they  were  necessary  for 
proper  consideration  of  the  case.  In  Os- 
borne V.  Ayers,  32  8.  W.  78,  there  was  a 
statement  of  facts;  but  It  was  held  that 
the  refusal  to  file  conclusions  of  fact  was 
a  rerersible  error.  In  Cason  v.  Conner,  83 
Tex.  80,  18  S.  W.  668,  tha«  was  a  state- 
ment of  facts  and  also  condnsions  of  facts. 
It  was  there  held  that  the  refusal  to  amplify 
the  flndlngr  on  request  was  error.  In  Wan- 
dry  T.  Williams,  124  8.  W.  86,  which  is,  per- 
haps, the  latest  decision  on  this  subject,  the 
Supreme  Court  held,  speaking  through  Judge 
Gaines  In  answer  to  a  certified  question, 
that  the  failure  of  the  trial  judge  to  file  his 
conclusions  of  fact  and  law  is  reversible  er- 
ror. This  finding  he  bases  on  the  statute  of 
1007,  to  the  efTect  that  parties  may  be  grant- 
ed 20  days  after  the  adjournment  of  the  term 
to  file  a  statement  of  facts,  and  that  the 
Judges  of  such  courts  shall  also  have  10 
days  after  the  adjournment  of  the  term  In 
which  to  prepare  their  findings  of  fact  and 
conclusions  of  law  in  cases  tried  before  the 
court,  when  demand  is  made  therefor.  In 
that  particular  instance  there  was  no  stat^ 
ment  of  facts,  and  yet  the  decision  is  not 
placed  upon  that  ground,  but  purely  upon 
the  ground  that  the  statute  requires  con- 
clusions of  law  and  fact  when  demanded, 
and  that  it  is  reversible  error  to  refuse  them. 
We  incline,  therefore,  to  the  opinion  that 
appellant's  first  assignment  Is  well  taken, 
and  that  it  was  reversible  error  to  fail  to 
file  conclusions  of  law  and  fact  in  this  case, 
independent  of  whether  there  is  a  statement 
of  facts  tn  the  record  or  not  But  if  we  were 
to  consider  as  affecting  this  question  the 
other  conditions  present  in  this  record,  we 
should  still  make  the  same  holding.  It  ap- 
pears that  the  trial  court  refused  to  file  con- 
clusions of  fact  and  law,  although  a  written 
request  was  made  therefor.  It  appears  that 
the  statement  of  facts,  which  was  prepared 
by  the  court.  Is  exceedingly  terse  and  meager, 
omitting  many  matters  which  would  be  of 
great  assistance  to  us  in  deciding  the  case. 
It  appears  'further  that  the  bills  of  excep- 
tions recited  that  the  recitals  In  the  deed 
of  trust  showed  that  the  money  was,  in  fact, 
borrowed  to  pay  for  improvements;  if  this 
be  true,  appellant's  assignments,  which  on 
tbelr  face  are  merely  objections  to  the  Intro- 
duction of  the  note,  the  deed,  and  the  deed 
of  trust  and  which  apparently  are  not  suffi- 
cient to  reach  the  questions  in  the  case,  may 
be,  in  one  instance,  barely  sufilcient.  In 
other  words,  if  tbe  deed  of  trust  showed  on 
its  face,  as  tbe  bill  of  exceptions  states  that 
it  does,  that  it  was  given  for  money  loaned 
to  pay  for  improvements  on  a  homestead,  tbe 


qnestion  might,  perhaps,  be  reached  by  the 
assignment  to  the  admission  of  the  deed  of 
trust 

We  prefer,  however,  to  put  our  decision  on 
the  fact  that  it  appears  that  appellant  plead- 
ed a  defense  which,  if  proven,  might  have 
constituted  a  valid  defense  to  the  suit— that 
he  had  been  deprived  of  conclusions  of  fact 
and  law  through  no  fault  of  his  own,  and 
that  the  resultant  statement  of  facts  omits 
some  matters  which  we  know  might  have 
been  contained  in  it  To  illustrate,  it  might 
have  given  the  full  recitals  in  the  deed  of 
trust 

We  therefore  hold  that  the  first  assign- 
ment of  error  is  well  taken,  and  the  case  is 
reversed  and  remanded. 


MUTUAL  LIFB  INS.  ASS'N  OF  TBXAS, 

NO.  1,  V.  OARVIN. 

(Conrt  of  ClvU  Appeals  of  Texas.    Austin. 

Nov.  20,  1911.) 

1/  CONTlNUANClt    (8    26*)— ABSENCK   OF  WlT- 
RSSB— DlUOBKCX. 

Defendant  applied  for  a  continuance  of  the 
second  trial  of  an  action  for  absence  of  a  wit- 
ness, who  had  been  present  and  testified  in  de- 
tail at  the  first  trial,  which  occurred  more  than 
a  year  before.  The  witness  was  not  a  resident 
of  the  county,  but  was  temporarily  sojourn- 
ing in  another  state  for  his  health.  No  effort 
had  been  made  to  take  his  deposition,  and 
by  agreement  the  stenographic  notes  of  bis 
testimony  on  the  first  tnal  were  read  as  bis 
evidence  on  the  second.  Held,  that  the  mo- 
tion was  properly  denied  tor  lack  of  diligence. 
[Ed.  Note. — For  other  cases,  see  Continu- 
ance, Cent  Dig.  ||  74-93;    Dec.  Dig.  {  26.*] 

2.  Tbial    (I    194*)— Rbqdbst    to    Chabox— 
Weioht  or  EvinxNox. 

In  an  action  on  a  policy,  a  request  to 
charge  that  a  custom,  if  any,  of  accepting  over- 
due payments  of  dues  and  asseEsments  from 
members  in  good  health,  did  not  waive  a  sub- 
sequent default  by  a  sick  member,  was  prop- 
erly refused  as  on  the  weight  of  the  evidence. 
[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  413,  430-441,  446-454,  456-166;  Dec. 
Dig.  I  194.*] 

3.  Appeal   and    Ebrob    (J   742*)  —  AssiON- 
HENTS  OF  Ebbob— Form— Rules. 

Assignments  of  error  not  followed  by  prop- 
ositions, and  which  were  not  propositions  in 
themselves,  and  which  were  not  followed  by  a 
statement  of  the  facts  pertinent  thereto  with 
reference  to  the  pages  of  the  record  where 
tbe  facts  could  be  found,  as  required  by  Court 
of  Appeals  Rule  31  (67  S.  W.  xvi),  wUl  not  be 
considered. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;   Dec.  Dig.  }  742.*] 

Appeal  from  District  Court  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  W.  C.  Garvin  against  the  Mutual 
Life  Insurance  Association  9f  Texas,  No.  1. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Hood  &  Shadle,  for  appellant  Stennls  & 
Wilson,  for  appellee. 
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EIOB,  J.  This  snlt  was  brought  by  ap- 
pellee agalnat  appellant  to  recover  the  anm 
of  $1,000,  upon  a  certificate  of  Insurance  is- 
saed  by  appellant  to  Sadie  Garvin,  the  wife 
of  appellee,  who  It  was  alleged  died  on  the 
18th  of  February,  1908,  at  which  time  she 
was  a  member  in  good  standing  in  said  as- 
sociation, having  paid  all  dues  and  assess- 
ments made  against  her  by  It  Appellant  de- 
nied the  allegations  of  the  petition,  further 
pleading  that  said  Sadie  Garvin  at  the  time 
of  her  death  was  not  a  member  In  good  stand- 
ing In  said  association,  not  having  paid  the 
December,  1007,  dues,  and  not  having  paid 
assessments  Nos.  11  and  12  for  said  year 
within  15  days  after  she  had  been  notified 
that  they  were  due  on  which  account,  it  was 
alleged,  she  had  been  suspended  from  mem- 
bership in  said  association,  and  her  said  cer- 
tificate of  insurance  canceled.  The  plaintiff 
replied  that  if  it  was  true  that  she  did  not 
pay  said  assessments  within  the  ttme  pre- 
scribed, after  she  was  notified  that  they  were 
dne,  that  appellant  could  not  complain  for 
the  reason  that  it  was  the  general  custom 
and  usage  of  said  association  to  allow  more 
than  16  days  after  the  receipt  of  such  notice 
of  any  assessment  in  which  to  pay  same.  A 
trial  before  the  court  with  a  Jury  resulted  in 
a  judgment  in  favor  of  plaintiff  for  the  sum 
of  1913.  A  motion  for  new  trial  having  been 
overruled,  and  notice  of  appeal  entered,  the 
case  has  been  brought  to  this  case  for  re- 
view. 

[1]  The  first  assignment  urges  that  the 
court  erred  In  overruling  appellant's  motion 
for  a  continuance.  This  was  the  second  mo- 
tion for  a  continuance  and  was  based  on  the 
absmce  of  W.  CL  McFall,  who  was  shown 
to  have  been  president,  general  manager,  and 
bookkeeper  of  the  defendant  association  at 
the  time  the  transactions  in  question  oc- 
curred; but  it  appeared  that  he  was  not  con- 
nected with  appellant  at  the  time  of  this 
trial,  and  had  not  had  any  connection  with 
it  for  several  years.  At  the  first  trial  of 
this  case,  occurring  over  a  year  before  the 
present  trial,  this  witness  was  present  and 
testified  in  detail.  He  was  not  a  resident  of 
Parker  county  at  the  time  of  the  present  tri- 
al, but  bad  removed  to  El  Paso  county,  and 
was  then  temporarily  sojourning  in  Shreve- 
port,  La.,  on  account  of  his  health.  St^io- 
graphlc  notes  of  his  testimony  on  the  first 
trial,  by  agreement,  were  read  In  behalf  of 
appellant,  and  the  issues  on  this  trial  were 
the  same  as  those  on  the  first.  WhUe  it  is 
true  tliat  It  appears  that  said  witness  had 
promised  counsel  for  appellant  that  he  would 
attend  the  trial,  and  was  shown  to  have  been 
absent  on  account  of  Illness,  still  no  effort 
was  made  to  take  his  depositions  in  the  in- 
terim between  the  two  trials,  for  wtiich  rea- 
son no  diligence  la  shown  to  obtain  the  tes- 


timony of  this  witness.  Besides,  It  appears 
that  appellant  had  the  benefit  of  his  testimo- 
ny and  suffered  no  Injury.  For  which  rea- 
sons we  think  the  court  properly  overniled 
said  motion  to  continue;  furthermore,  tills 
was  a  matter  within  the  discretion  of  the 
court,  and  it  does  not  appear  that  the  same 
was  abused.  See  National  Bank  v.  Thomas, 
118  S.  W.  221;  W.  U.  Tel.  Co.  v.  Johnsey,  49 
Tex.  Civ.  App.  487,  109  S.  W.  251;  G.,  C. 
&  S.  F.  Ry.  Co.  V.  Hays,  40  Tex-  Cav.  App. 
162,  89  S.  W.  29;  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Robinson,  79  S.  W.  827;  Berry  v.  Burnet,  23 
Tex.  Civ.  App.  558,  56  S.  W.  769. 

[2]  By  the  second  assignment  it  is  urged 
that  the  court  erred  in  refusing  to  give  spe- 
cial charge  No.  2,  to  the  effect  that  the  cus- 
tom. If  any,  of  accepting  overdue  payments 
from  members  in  good  health,  did  not  waive 
a  subsequent  default  by  a  sick  member.  Ap 
pellant  insisted  tliat  this  charge  should  have 
been  given,  because  while  the  custom  had 
been  shown,  extending  the  time  of  payment, 
it  was  not  made  to  appear  that  this  custom 
applied  to  a  sick  member  in  default  There 
was  no  pleading  on  the  part  of  the  defendant, 
however,  to  this  effect.  It  is  urged  on  the 
part  of  appellee  that,  since  there  was  no 
pleading  by  appellant  that  this  custom  did 
not  obtain  as  to  sick  members,  no  issue  as 
to  this  feature  was  raised,  and  therefore 
the  charge  was  not  applicable.  He  likewise 
contends  that  the  charge  was  upon  the  weight 
of  the  evidence.  While  not  holding  tliat  it 
was  necessary  on  the  part  of  appellant  to 
plead  this  matter  before  evidence  could  be 
offered  in  support  of  such  contention,  still 
we  think  the  charge  was  open  to  the  objection 
that  it  was  upon  the  weight  of  the  evidence, 
and  for  that  reason,  if  for  no  other,  was 
properly  refused. 

[S]  Appellee  objects  to  the  consideration  of 
the  three  remaining  assignments  of  arot, 
because  they  are  in  violation  of  the  mles. 
In  this:  That  none  of  them  are  followed  by 
propositions,  nor  are  they  propositions  with- 
in themselves,  nor  submitted  as  such,  and 
none  of  them  are  followed  by  a  statanoit 
of  the  facts  pertinent  thereto,  and  no  ref- 
erence is  made  to  the  page  or  pages  of  the 
record  where  such  facts  may  be  found.  An 
inspection  of  the  brief  shows  that  tliia  con- 
tention is  true,  for  wliich  reason  we  are  not 
permitted  to  consider  these  assignments.  See 
Rule  31  (67  S.  W.  xyi);  G..  O.  &  8.  F.  By. 
Co.  V.  St  John,  88  S.  W.  297;  Guergnhi  v. 
McGown,  53  S.  W.  585;  Mansflrid  v.  Neese, 
21  Tex.  Civ.  App.  584,  64  S.  W.  370;  May- 
field  T.  Robinson,  22  Tex.  Civ.  App.  386,  55 
S.  W.  399. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  Is,  in  all  tilings,  af- 
firmed. 

Affirmed. 


Digitized  by 


Google 


TCK^ 


LONE  STAB  OANAL  00.  r.  CANNON 


T99 


LONH   STAR  CANAL  CO.  t.  CANNON. 
V  Court  of  CItU  Appeals  of  Texaa.    Oalveston. 

Dec  7,  1911.) 
i..  Beubasb    ({  13*)  — VauditT'— Wart  or 

GoireiDEBATION. 

An  irrigation  canal  company,  sued  for 
failure  to  furnish  suffident  water  for  plaintiFs 
rice  crop  during  a  certain  season,  cannot  rely 
upon  a  release  of  liability  contained  in  a  con- 
tract for  service  for  the  succeeding  season,  if 
there  was  no  other  consideration  than  the 
agreement  for  such  Bubsequent  service;  the 
company  being  legally  bound  to  furnish  it. 

[Bd.  Note.— For  other  cases,  see  Release, 
Gent.  Dig.  H  21-27,  29;   Dec.  Dig.  |  13.*] 

2.  Waikbs  and  Wateb  CoxntaEs  ({  261*)— 

iBUeAHOK — CONTBACTB   TO    SUPPLY   WaTBR 

— Bkeach— Dauaoes. 

On  suit  for  breach  of  defendant's  contract 
to  supply  plaintiff,  a  tenant,  with  water  for  a 
rice  crop,  it  was  error  to  authorize  recovery 
of  a  share  of  the  additional  amount  of  rice 
wliich  would  have  been  raised  if  the  land  had 
been  properly  irrigated,  which  would  have 
gone  to  tne  landlord  as  rent;  there  being  no 
privity  of  contract  between  the  landlord  and 
the  company. 

Wlid.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  261.*] 

3.  Watbbs  and  Water  Coukses  (8  261*)— 

IBBIOATIOM  —  COHTRAOTS  —  WaTVEB  —  Bvi- 
DBNCK. 

Under  provision,  in  a  contract  to  supply 
water  for  irrigation,  that  furnishing  water 
without  10  days'  written  notice  of  demand 
therefor,  as  provided  by  the  contract,  should 
not  be  deemed  a  waiver  of  such  requirement, 
in  a  suit  by  the  consumer  for  breach  of  the 
contract,  it  was  error  to  permit  him  to  show 
that  ordinarily  written  notice  was  not  given. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
ITater  Courses,  Dec.  Dig.  |  261.*] 

Appeal  froEtt  District  Coart,  Chambers 
Connty;  L.  B.  Higlitower,  Judges 

Action  by  J.  I.  Cannon  against  the  Lone 
Star  Canal  Company.  Judgment  t6r  plain- 
tiff, and  defoidant  appeals.  Reversed  and 
remanded. 

Davis  &  Marshall  and  Terry,  Cavln  ft  Mills, 
for  appellant  J.  L.  Manry,  R.  J.  McMnrrey, 
and  Smith,  Crawford  &  Sonfield,  for  appel- 
lee. 

PIiBASANTS,  CL  X  This  suit  was  brought 
by  the  appellee  against  the  appellant  to  re- 
cover damages  alleged  to  have  been  caused  by 
the  failure  of  appellant  to  comply  with  Its 
contract  to  furnish  appellee  a  sufficient  sup- 
ply of  water  to  properly  Irrigate  a  rice  crop 
grown  by  him  during  the  season  of  1909  up- 
on land  contigaons  to  appellant's  irrigating 
canal  In  Cimmbers  county.  Appellee  alleg- 
ed that  by  reason  of  appellant's  failure  to 
comply  with  its  said  contract  the  rice  crop 
produced  by  him  for  the  year  ^1909,  upon  the 
340  acres  of  land  which  appellant  bad  con- 
tracted to  Irrigate,  was  5,297  sacks  less  than 
he  wonld  have  produced  had  appellant  fur- 
nished him  a  sufficient  supply  of  water,  and 
that  the  market  value  of  said  rice  was  $18,- 
787.20,  which  amonnt,  less  $8,707.44  due  ap- ' 


Wai 


peUant  as  water  rents^  and  $1,260  due  it 
for  seed  furnished  him,  he  claimed  as  dam- 
ages for  appellant's  breach  of  its  contract  to 
furnish  sufficient  water  for  said  crop.  Ap- 
pellant answered  by  general  and  special  ex- 
ceptions and  general  denial  and  by  special 
plea,  in  which  it  averred  that.  If  appellee 
had  sustained  any  damage  by  reason  of  any 
failure  on  the  part  of  app^ant  to  comply 
with  its  said  contract  of  1909,  he  had,  in  a 
contract  made  and  entered  into  with  appel- 
lant In  the  year  1910,  expressly  released  and 
discharged  appellant  from  all  liability  for  said 
damage.  It  further  pleaded  that  tf  appellee 
bad  sustained  any  damage  as  alleged  by  him, 
it  was  because  of  the  failure  of  appellant's 
water  supply,  which  was  due  to  causes  over 
which  appellant  had  no  control,  and  that  by 
the  express  terms  of  the  contract  upon  which 
appellee  sues  appellant  was  not  liable  for 
damages  so  caused.  By  supplemental  peti- 
tion appellee  alleged  that  the  release  plead- 
ed by  appellant  was  void  for  the  reason  that 
it  is  contained  "In  a  contract  between  plain- 
tiff and  defendant  tor  the  supply  of  water 
for  irrigation  for  the  year  1910,  and  plain- 
tiff alleges  that  the  defraidant  is  an  irri- 
gation corporation  having  the  right  of  pub- 
lic domain  and  owing  a  duty  to  the  public, 
including  plaintiff,  to  furnish  Irrigation,  and 
said  clause  is  an  unreasonable  and  illegal 
exaction  and  was  one  demanded  by  defend- 
ant before  it  would  furnish  irrigation  to 
plaintiff,  and  plaintiff  was  compelled  to  sign 
said  contract  in  order  to  get  Irrigation,  and 
the  same  is  therefore  Illegal  and  void  and 
not  blading  upon  the  plaintiff  and  Is  whol- 
ly without  consideration."  Appellee  also 
pleaded  that  the  danse  In  the  contract  sued 
on  which  required  him,  whenever  he  wanted 
his  crop  watered,  to  give  defendant  10  days' 
written  notice,  stating  the  number  of  acres 
to  be  watered  and  the  time  when  the  water 
should  be  placed  on  the  crop,  was  waived  by 
appellant  The  trial  in  the  court  below  with 
a  Jury  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  $4,000. 

The  pertinent  provisions  of  the  contract 
for  alleged  breach  of  wUdi  plaintiff  seeks 
to  recover  the  damages  claimed  in  this  salt 
are  as  follows: 

"State  of  Texas,  Chambers  County.  This 
indffliture,  made  this  the  26th  day  of  May, 
1909,  by  and  between  the  Lone  Star  Canal 
Company  (a  corporation  chartered  under 
the  laws  of  the  state  of  Texas),  party  of  the 
first  part  and  J.  I.  Cannon,  party  of  the 
second  part,  wltnesseth:  The  said  party  of  the 
first  part  hereby  covenants  and  agrees  to  fur- 
nish a  sufficient  quantity  of  water,  as  herein- 
after stipulated,  which,  together  with  the 
natural  rainfall,  shall  be  sufficient  to  prop- 
erly irrigate  the  rice  to  be  grown  on  the  fol- 
lowing descrll>ed  land  during  the  season  of 
1909.  Said  land  Is  situated  in  Chambers 
county,  Texas,  and  is  out  of  and  a  part  of 
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OhaB.  Wilcox  %  leagne  survey  now  owned 
by  Dr.  Hawthorne,  and  is  thus  described  by 
metes  and  bounds:  'Being  all  the  land  plant- 
ed In  rice  on  the  above-described  tract  of 
land  during  the  year  1909  by  party  of  second 
part.' 

"Second.  Said  party  of  the  flrtst  part  agrees 
to  furnish  water  for  the  proper  lirlgatlon  of 
the  rice  crop  after  the  rice  \b  up  and  grow- 
ing on  the  above-described  land,  from  its 
canal  or  pumping  plant,  It  being  well  under- 
stood and  agreed  between  the  parties  hereto 
that  said  party  of  the  first  part  Is  to  use  due 
diligence  In  furnishing  water  from  its  ca- 
nal or  pumping  plant,  which,  together  with 
the  natural  rainfall,  will  be  sufHclent  to 
properly  irrigate  said  land ;  but  It  Is  not  to 
be  held  liable  for  any  damages  that  may 
be  caused  by  the  failure  to  get  sufficient  sup- 
ply of  water  from  the  river  or  bay,  or  fresh 
water,  or  failure  or  accident  over  which  It 
has  no  control,  and  It  is  especially  agreed 
that  in  case  of  accident  to  Its  machinery, 
injury  to  its  canal,  failure  of  its  fresh  wa- 
ter supply,  or  overflow  sufficient  to  overflow 
the  machinery  of  the  said  party  of  the  first 
part,  that  the  said  party  of  the  first  part 
shall  not  be  held  responsible  for  any  dam- 
age resulting  from  its  failure  to  furnish  wa- 
ter, but  shall  only  be  bound  to  use  reason- 
able diligence  to  repair  the  machinery  or 
canal  with  reasonable  dispatch,  or  to  clean, 
repair  and  put  in  operation  its  machinery 
as  soon  as  the  water  shall  have  receded  there- 
from ;  and  in  case  the  natural  rainfall  shall 
be  deemed  Buffldent  by  the  manager  of  the 
party  of  the  first  part,  and  it  shall  not  be 
necessary  to  furnish  any  water  from  the  ca- 
nal or  pumping  plant  for  the  raising  of  said 
crop  of  rice,  the  said  party  of  the  second 
part  is  nevertheless  to  pay  to  the  party  of 
the  first  part  its  proportion  of  the  rice  crop 
for  its  water  rent,  as  hereinafter  provided, 
for  the  service  of  said  company  in  being  pre- 
pared and  ready  to  furnish  water  in  the 
event  same  is  needed.    •    *    » 

"Sixth.  When  party  of  the  second  pan 
shall  want  water  he  shall  give  ten  days'  no- 
tice in  writing  to  the  Lone  Star  Canal  Com- 
pany of  Anahuac,  Texas,  and  shall  name  and 
give  as  nearly  as  possible  the  number  of 
acres  to  be  irrigated. 

"Seventh.  The  fact  that  the  party  of  the 
first  part  does  furnish  water  in  whole  or  in 
part,  to  water  any  land,  without  written 
application,  shall  not  be  considered  as  a  waiv- 
er of  the  conditions  herein,  nor  any  of  them, 
and  shall  not  make  the  party  of  the  first 
part  liable  to  furnish  any  more  water  to 
said  land,  or  for  damages  in  any  amount 
whatsoever." 

There  is  sufficient  evidence  to  sustain  the 
finding  that  plaintiffs  rice  crop  was  dam- 
aged In  the  amount  found  by  the  Jury  by 
reason  of  the  failure  of  appellant  to  furnish 
sufficient  water  to  properly  irrigate  same, 
and  that  such  failure  was  not  due  to  any 
cause  beyond  appellant's  control  and  for 


which  appellant  could  not,  ondw  the  terms 
of  said  contract,  be  held  responsible. 

The  contract  entered  into  by  appellant  and 
appellee  for  th.e  year  1910  contains  similar 
provisions  to  those  above  quoted  from  the 
contract  sued  on,  besides  oUm  provisions 
setting  out  the  reciprocal  undertakings  of  the 
parties  in  reference  to  the  subject-matter  of 
the  contract.  The  seventeenth  clause  of  said 
contract  of  1910  is  as  follows:  "In  consid- 
eration of  the  premises  the  party  of  the  sec- 
ond part  hereby  releases  and  relinquishes  un- 
to the  party  of  the  first  part  any  and  all 
claims,  den^ands  and  causes  of  action,  of 
whatsoever  nature  or  character,  which  he 
has,  or  may  or  might  have,  arising  out  of 
or  incident  to  the  existence  or  operation  of 
the  canal  and  the  irrigation  of  the  lands  of 
the  party  of  the  second  part  by  the  party 
of  the  first  part  during  any  time  prior  to 
the  date  of  the  execution  hereof.  And  the 
party  of  the  second  part  hereby  agrees  to  in- 
demnify and  save  harmless  the  party  of 
the  first  part  against  any  and  all  claims,  de- 
mands or  actions  for  damages  or  loss  grow- 
ing out  of  or  Incident  to  any  water  contract 
existing  between  the  parties  herein  prior  tn 
the  execution  of  this  contract" 

[1]  The  first  assignment  of  error  complains 
of  the  refusal  of  the  court  to  instruct  the 
jury  to  find  for  the  defendant  if  they  be- 
lieved from  the  evidence  that  the  plaintUI 
executed  the  contract  of  1910  containing  the 
release  above  set  out,  and  the  second  as- 
signment predicates  error  upon  the  follow- 
ing paragraph  of  the  court's  charge:  "The 
defendant  has  also  pleaded  that  the  plaintiff 
by  the  contract  with  defendant  for  the  ir- 
rigation of  his  crop  for  the  year  1910,  which 
contract  is  in  evidence,  waived  and  released 
the  defendant  from  damages  sued  on  in  this 
case.  It  is  for  you  to  say  whether  this  con- 
dition was  a  reasonable  one  to  be  imposed  by 
the  defendant  in  making  said  contract  with 
plaintiff  to  irrigate  his  land  for  the  year 
1910.  If  you  find  it  was  a  reasonable  condi- 
tion, then  you  will  find  against  the  plain- 
tiff In  this  case ;  but,  if  you  flnd  it  an  unrea- 
sonable condition,  tiien  you  will  disregard 
the  same." 

The  undisputed  evidence  shows  that  plain- 
tiff executed  the  contract  of  1910  containing 
the  release  above  quoted,  and  therefore  the 
requested  charge  was  In  effect  a  peremptory 
Instruction  to  return  a  verdict  for  the  de- 
fendant. The  court  did  not  err  in  refusing 
to  give  this  charge. 

Plaintiff,  as  before  stated,  pleaded  that 
said  release  was  void  for  want  of  considera- 
tion, in  that  the  only  consideration  therefor 
was  the  agreement  of  appellant  to  do  that 
which  it  was  already  legally  bound  to  do. 
Appellant  is  an  irrigation  corporation,  or- 
ganized and  chartered  under  the  laws  of 
this  state,  and  as  such  was  bound  to  fomlsb 
appellee  the  proportionate  share  of  watee 
to  which  he  was  entitled  as  the  owner  of 
land  contiguous  to  appellant's  canal  opon 
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the  same  terms  tbat  It  fnmlshed  water  to 
all  of  sncb  landowners.  The  contract  of 
1910,  which  contains  this  release,  does  not 
clearly  disclose  tbat  appellant  thereby  ob- 
ligated Itself  further  than  to  comply  with 
its  legal  duty  to  furnish  appellee  the  water 
to  which  be  was  aitltled  for  the  same  rental 
and  upon  the  same  terms  that  it  contracted 
to  furnish  water  to  other  landowners  en- 
titled thereto,  and,  if  there  was  no  other  con- 
sideration for  said  release,  plaintUTs  plea  of 
want  of  consideration  should  be  sustained. 

There  is  nothing  in  the  evidence  set  out 
In  the  brief  of  either  party  to  indicate  that 
plaintlfC  was  coerced  in  signing  the  contract 
containing  said  release,  or  that  appellant  re- 
ouired  blm  to  execute  the  release  in  order  to 
obtain  tbe  water  to  wliich  be  was  entitled, 
and,  In  tbe  absence  of  such  evidence,  the 
question  of  tbe  reasonableness  of  such  re- 
<iuirement  was  not  raised,  and  the  charge 
complained  of  by  tbe  second  assignment  of 
error  before  quoted  should  not  have  been 
given.  Tbe  mere  fact  that  such  release  was 
contained  in  a  contract  made  by  an  irriga- 
tion corporation  to  supply  water  to  a  land- 
owner entitled  to  it  would  not  raise  the  is- 
sue of  the  reasonableness  of  such  release, 
and  if  there  was  a  consideration  for  the  re- 
lease It  would  be  Just  as  valid  when  con- 
tained in  a  rental  contract  of  this  kind  as 
It  would  be  if  it  had  been  executed  entirely 
independent  of  such  rental  contract. 

As  before  said,  if  tbe  only  consideration 
for  the  release  was  tbe  agreement  of  appel- 
lant to  comply  with  the  obligations  Imposed 
upon  it  by  the  law  of  its  creation,  such  re- 
-  lease  Is  void  for  want  of  consideration.  If 
appellant  required  appellee  to  execute  the  re- 
lease in  order  to  obtain  the  water  to  which' 
be  was  entitled,  and  tbe  Jury  should  find 
that  such  requirement  was  nnreasonable,  the 
release  would  be  void  on  this  ground  also, 
unless  there  was  a  consideration  therefor 
other  than  the  agreement  of  appellant  to 
I>erform  the  duties  required  of  it  by  law. 
It  may  be  tbat  the  question  of  the  reasona- 
bleness of  the  prpvision  for  tbe  release  of 
-damages  and  the  question  of  want  of  con- 
sideration for  said  release  in  tbe  practical 
results  to  follow  from  the  determination  of 
fluch  questions  as  they  arise  upon  the  facts 
of  this  case  are  the  same,  but  this  would  only 
be  true  in  case  there  was  no  consideration 
for  the  release  other  than  the  agreement  of 
appellant  to  perform  its  legal  obligations  to 
plaintiff,  and  that  question  was  not  submit- 
ted to  the  Jury. 

[2]  The  sixth  assignment  of  error  com- 
plains of  the  following  portion  of  the  court's 
charge:  "If  you  find  for  the  plaintiff,  then 
tbe  measure  of  bis  damages  will  be  an 
amoimt  equal  to  the  difference  between  the 
value  of  the  crop  in  the  market  in  its  vl- 
dnlty  for  tbe  season  of  1909  you  dnd  be 
would  have  made  If  it  had  been  properly  ir- 
rigated less  three-tenths  thereof,  that  would 
have  been  due  for  water  and  land  rent,  and 

141  s.w.-^a 


sncb  reasonable  amount  as  it  would  have 
cost  Iiim  to  raise,  harvest,  prepare  for  mar- 
ket, and  market  said  crop  and  the  reasonable 
market  value  of  tbe  crop  be  did  actually 
make." 

This  assignment  must  be  sustained.  Tbe 
undisputed  evidence  shows  that  plaintiff  was 
to  pay  ond-fiftta  of  the  rice  raised  by  him  to 
appellant  for  water  rent  and  one-fifth  to  bis 
landlord,  Dr.  Hawthorne,  for  land  rent  It 
is  therefore  manifest  he  would  only  be  en- 
titled to  recover  three-flfths  of  tbe  value  of 
tbe  rice  that  he  would  have  raised,  less  the 
cost  of  raising,  harvesting,  and  marketing 
tbe  same,  and  not  seven-tenths  thereof,  as 
stated  In  the  charge.  The  plaintiff  was  only 
entitled  to  recover  compensation  for  the  loss 
sustained  by  him,  and,  since  one-flfth  of  the 
crop  that  he  would  have  raised  would  have 
gone  to  his  landlord,  he  cannot  have  sustain- 
ed any  loss  as  to  tbat  one-fifth,  and  is  there- 
fore not  entitled  to  recover  compensation 
therefor. 

There  was  no  privity  of  contract  between 
appellant  and  the  landlord,  Dr.  Hawthorne, 
and  he  had  no  qause  of  action  against  appel- 
lant 

One-flfth  of  the  additional  amount  of  rice 
that  plaintiff  would  have  raised  if  the  crop 
had  been  properly  Irrigated,  or  the  value 
thereof,  would  have  gone  to  the  landlord  as 
rent;  but  not  having  raised  this  additional 
crop,  plaintiff  is  not  liable  to  bis  landlord 
for  his  rental  share  thereof,  and  to  permit 
him  to  recover  that  amount  from  appellant 
would  be  to  give  him  that  much  In  excess  of 
compensation  for  the  loss  sustained  by  him. 
Compensation  for  tbe  loss  sustained  is  tbe 
true  measure  of  damages  in  cases  of  this 
kind.  Rice  Milling  Co.  v.  Wells,  S3  Tex.  Civ. 
App.  645,  77  S.  W.  253;  Dunlap  v.  Raywood 
Rice  Co.,  43  Tex.  Cir.  App.  369,  95  S.  W.  43. 

We  do  not  think  tbe  case  of  Railway  Go. 
V.  Bayliss,  62  Tex.  570,  is  in  conflict  with 
this  holding.  The  opinion  in  that  case  only 
goes  to  the  extent  of  holding  that  a  landlord 
who  rented  to  a  tienant  for  a  portion  of  the 
crop  raised  by  the  tenant  on  the  rented  prem- 
ises was  not  a  part  owner  of  the  growing 
crop,  and  that  the  tenant  who  was  in  pos- 
session of  the  crop  and  its  owner  could  sue 
and  recover  tbe  entire  damages  to  the  crop 
caused  by  the  wrongful  act  of  a  third  person. 

The  instant  suit  is  not  one  to  recover  dam- 
ages for  injury  to  or  destruction  of  property 
owned  by  and  in  the  possession  of  the  plain- 
tiff, caused  by  tbe  trespass  or  wrongful  act 
of  the  defendant,  but  a  suit  to  recover  dam- 
ages for  breach  of  contract,  the  measure  of 
which,  as  before  stated.  Is  tbe  actual  loss 
suffered  by  plaintiff  by  reason  of  such 
breach. 

If  plaintiff  In  this  case  can  recover  the 
value  of  the  one-fifth  of  the  crop  he  would 
have  been  required  to  give  for  land  rent 
upon  the  same  principle  he  could  recover  the 
value  of  the  one-flfth  that  be  would  have 
been  required  to  give  for  water  rent    He 
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l8  no  more  entitled  to  the  one  than  the  oth- 
er, and  we  think  it  Clear  he  Is  entitled  to 
neither. 

[3]  In  support  ot  his  plea  that  defendant 
had  waived  the  written  application  for  water 
required  by  the  terms  of  the  contract  before 
set  out,  the  plalntlft  was  permitted  to  testify 
that  the  defendant  did  not  require  its  tenants 
to  file  10  days'  written  notice  of  their  de- 
mand for  water.  His  testimony  on  this  sub- 
ject was  as  follows:  "Up  to  the  time  they 
commenced  watering  my  land  and  for  some 
time  afterwards  I  did  not  know  of  anybody 
having  to  call  on  the  company  to  file  a  writ- 
ten demand  with  the  company.  The  custom 
about  that,  so  far  as  I  know,  was  just  to 
ask  for  water — that  is  all  I  ever  heard  of. 
I  asked  the  canal  company  for  water  every 
morning,  sometimes  twice  a  day.  They  bad 
been  promising  me  water.  While  I  was  mak- 
ing these  verbal  demands  for  water,  they  did 
not  make  any  objection  that  I  was  not  de- 
manding it  in  writing." 

Plaintiff  also  over  the  objections  of  de- 
fendant brought  out  the  following  testimony 
by  the  witness  C.  B.  Allaire,  defendant's  gen- 
eral manager:  "We  never  have  demanded  it. 
I  never  made  the  point  and  I  have  never  re- 
fused to  irrigate  because  he  did  not  sign  a 
written  demand  for  it.  As  to  whether  I 
disregarded  it:  We  never  paid  any  attention 
to  it;  it  was  in  the  contract.  If  they  made 
.  a  written  demand,  why,  we  looked  Into  their 
necessities  and  gave  them  water  as  soon  as 
possible.  We  looked  Into  their  necessities 
just  as  soon  on  a  verbal  demand.  I  never 
made  a  point  on  that.  As  to  whether  I  want 
to  make  a  point  on  that  in  a  lawsuit,  well.  It 
is  In  the  contract;  I  think  it  would  be  a 
hardship  on  the  farmers  if  we  insisted  on  a 
written  demand  for  us  every  time  they  want- 
ed water.  You  have  to  request  it  In  writing 
10  days  if  they  need  water  is  the  contract 
I  think  they  would  know  10  days  ahead  when 
they  needed  water.  It  would  not  necessarily 
be  an  unreasonable  request  There  might  be 
an  emergency  where  we  could  not  distribute 
in  any  other  way  except  by  having  enough 
time  to  get  around  you.  When  water  was 
scarce  as  last  year,  we  would  have  to  have  no- 
tice. I  can't  water  everybody  at  a  minute's 
notice.  I  never  insisted  on  any  requirement. 
We  aimed  to  make  a  crop — we  did  not  stand 
on  technicalities;  but  if  water  was  scarce, 
and  we  had  a  dozen  demands  and  could  only 
snpply  three,  then  we  would  have  to  put  nine 
of  them  off  until  we  could  supply  them,  tCai 
in  that  case  we  might  need  these  10  days' 
written  notices  in  order  to  protect  ourselves. 
It  is  simply  an  emergency  provision  In  the 
contract.  With  reference  to  whether  they 
could  all  make  written  demands  for  water, 
and  I  did  not  require  but  one  demand,  that 
written  contract  and  all  ot  them,  could  make 
written  demands  at  one  time  before  I  was 


ready— well,  of  course,  we  could  not  do  any- 
thing impossible." 

I>efendant  objected  to  this  testimony  on 
the  ground  that  it  was  irrelevant  and  Inad- 
missible for  the  purpose  of  showing  waiver 
of  the  10  ^ays'  written  notice  of  request  for 
water,  because  by  the  express  terms  of  the 
contract  the  waiver  of  such  notice  could  not 
be  shown  by  proof  of  the  fact  that  defendant 
had  furnished  water  without  any  'written  re- 
quest therefor. 

We  think  this  objection  to  the  testimony 
should  have  been  sustained.  If  the  clause  in 
the  contract  was  valid,  and  no  attack  seems 
to  have  been  made  upon  it  by  plaintiff,  we 
think  it  clear  that  its  purpose  and  Intent  was 
to  deny  plaintiff  the  right  to  establish  an  im- 
plied waiver  by  testimony  of  this  kind. 

The  testimony  shows  nothing  more  than 
that  the  defendant  had  furnished  water  to 
plaintiff  and  other  tenants  without  any  writ- 
ten demand  therefor,  and  it  Is  expressly  pro- 
vided in  the  seventh  paragraph  of  the  con- 
tract, upon  which  plaintifTs  suit  is  based  and 
which  is  before  set  out  that  this  fact  shall 
not  be  considered  as  a  waiver  of  the  10  days' 
written  notice. 

What  we  have  said  disposes  of  the  ques- 
tions presented  by  appellant's  brief  whldi  we 
think  require  consideration. 

For  the  errors  indicated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


WESTERN  UNION  TELEGRAPH  CO.  t. 

SAMUELS. 

(Conrt  of  Civil  Appeals  of  Texas.     Austin. 
Nov.  8,  1911.    Rehearing  De- 
nied Dec.  20,  1911.) 

1.  Affeai.  and  Ebbob  (I  627*)— Rkcobo — 
Statement  of  Facts. 

Where  the  statement  of  facts  is  not  shown 
to  have  been  sent  up  bv  the  trlid  court  to  the 
Court  of  Civil  Appeals  in  another  district 
from  which  the  case  has  been  transferred  as 
provided  by  Acts  SlstLeg.  (Ist  Ex.  Sess.)  c 
30,  §1  6,  7,  and,  where  no  excuse  for  a  failure 
to  do  so  is  shown,  the  court  to  which  the  case 
is  transferred  cannot  consider  the  statement 
as  a  part  of  the  record. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  2744-2749:  Dec.  Dig.  f 
627.*] 

2.  Pleadino  (I  205*)— Deicuebxb— OxREaAX. 
Demubreb. 

A  demarrer,  while  styled  a  "special  excep- 
tion," which  fails  to  specify  with  definiteness 
the  point  of  which  it  complains,  is  nothins 
more  than  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §g  491-610;   Dec.  Dig.  {  205.*] 

S.  Telegraphs  and  Txu3>hone8  (S  65*) — 
Action  fob  Dahaoeb— Pleading— Nonce 
of  Relationshlp. 

A  petition  in  an  action  against  a  telegraph 
company  for  damages  for  delay  in  the  delivery 
of  a  death  telegram  alleged  that  plaintiff  and 
the  deceased  were  cousins,   and   were  as    at- 
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tached  as  if  they  had  been  sisters,  and  that  the 
relationship,  etc.,  was  made  Itnown  to  defend- 
ant when  the  message  was  delivered  to  it. 
Held,  that  the  averments  were  sufficient  to 
show  notice  of  the  tender  relations  existing. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  65.*] 

4.  Teuiqkaphb  and  Tclxphones  ((  66*)— 
Delat  in  Deutkbt  or  Mkssaod— Rela- 
tionship Between  Pabties — Notice. 

In  the  case  of  near  relations,  such  as  fa- 
ther or  son,  husband  or  wife,  brother  or  sis- 
ter, etc.,  the  law  Imputes  notice  to  a  telegraph 
company  of  the  tender  relationship  eristing, 
though  not  expressed  in  the  death  messai^e, 
and  implies  that  damages  will  result  from  fail- 
ure to  promptly  deliver  It;  but  no  such  infer- 
ence arises  as  between  parties  not  so  related, 
and.  in  action  by  such  parties,  it  is  necessary 
both  to  allege  and  prove  the  facts  upon  which 
the  action  is  predicated. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  66.*] 

5.  Tkleobafhs  and  Telbcphones  ($  76*)— 
Actions  fob  Damaois—" Relationship"— 
Sufficiency  or  Evidence. 

In  an  action  against  a  telegraph  company 
for  damages  for  delay  in  the  delivery  of  a 
death  message,  the  court  found  that  the  de- 
ceased and  the  plaintiff  were  first  cousins,  that 
the  sender  at  the  time  of  delivering  the  mes- 
sage to  defendant  informed  its  agent  of  the 
relationship  existing  between  the  plaintiff  and 
the  deceased.  Beld,  that  the  word  "relation- 
ship" meant  the  state  of  being  related  by  kin- 
dred affinity  or  other  alliance,  and  the  nnding 
was  only  to  the  effect  that  defendant  knew 
that  the  parties  were  first  cousins,  and  not 
that  the  company  had  notice  of  any  special 
tender  relationship,  and  was  insufficient  to  sus- 
tain a  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,   Dec.   Dig,  {  76.* 

For  other  definitions,  see  Words  and  Phrases, 
voU  7,  p.  6058.] 

Appeal  from  Palo  Pinto  County  Court;  J. 
0.  Houts,  Judge. 

Action  by  Alice  Samuels  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

N.  L.  Llndsley  and  Geo.  H.  Fearons,  for 
appellant  W.  B.  Gross  and  E.  B.  Ritchie, 
for  appellee. 

KICE,  J.  Appellee  brought  this  suit 
against  apixillant  to  recover  damages  sus- 
tained by  her  on  account  of  Its  failure  to 
promptly  transmit  and  deliver  to  her  a  mes- 
sage sent  by  her  brother  Horace  Webster 
from  Paris,  Tex.,  on  October  26,  1909,  ad- 
dressed to  her  at  Mineral  Wells,  Tex.,  tell- 
ing ber  to  "Come  at  Once.  Llllie  is  dead," 
whereby  she  was  prevented  from  attending 
the  funeral  of  said  person,  who  was  her 
cousin.  The  company  answered  by  general 
and  special  demurrer,  and  a  special  plea, ' 
the  averments  of  which  need  not  be  set  out ' 
bere.  There  was  a  nonjury  trial,  resulting 
in  a  Judgment  In  favor  of  appellee,  from 
which  this  appeal  is  prosecuted. 

There  are  but  three  questions  presented 
by  the  record,  which  we  think  it  necessary  ' 


to  discuss.  The  first  arises  on  appellant's 
motion  to  consider  a  paper  which  it  claims 
to  be  the  statement  of  facts;  the  second  is 
addressed  to  the  suflSclency  of  the  petition 
arising  on  questions  raised  by  demurrers; 
and  the  third  is  as  to  whether  or  not  the 
evidence  is  sufiSdent  to  warrant  the  Judg- 
ment. 

This  case  was,  by  order  of  the  Supreme 
Court,  transferred  to  this  court  from  the 
Court  of  Civil  Appeals  of  the  Second  Dis- 
trict, and  the  transcript  of  the  record  filed 
herein  on  February  0,  1911,  but  no  state- 
ment of  facts  accompanied  it.  On  the  13th 
of  October,  1011,  a  paper  denominated  a 
statement  of  facts,  which  was  agreed  to  and 
signed  by  counsel  for  the  respective  parties, 
and  approved  by  the  court,  bearing  file  mark 
of  the  clerk  of  the  trial  court,  was  presented 
to  the  clerk  of  this  court  In  behalf  of  coun- 
sel for  appellant  by  a  member  of  the  local 
bar;  but  the  clerk  declined  to  file  the  same, 
marking  thereon  the  date  of  its  receipt  and 
In  whose  behalf  presented  to  him.  When 
the  case  was  called  for  submission,  counsel 
for  appellant  presented  a  motion  asking  this 
court  to  direct  its  clerk  to  file  said  paper, 
and  that  the  same  be  considered  by  the 
court  as  a  statement  of  facts,  and,  as  a  ba- 
sis for  this  action,  alleged  in  said  motion 
that  said  statement  of  facts  was  duly  pre- 
pared, approved  by  the  trial  Judge,  and  filed 
In  the  trial  court  as  required  by  law;  that 
through  Inadvertence  the  same  was  not,  as 
appears  from  the  record  herein,  indorsed  as 
filed  by  the  clerk  of  the  Court  of  CivU  Ap- 
peals of  the  Second  District,  to  which  said 
case  was  originally  appealed;  that  the  same, 
though  duly  and  legally  attested  as  a  state- 
ment of  facts  herein,  has  never  been  Indors- 
ed as  filed  by  the  clerk  of  said  court;  that 
said  case  had  been  briefed  by  both  the  par- 
ties hereto  with  reference  to  said  statement 
as  a  statement  of  facts  and  a  part  of  the 
record  herein.  This  motion  was  not  verified. 
It  win  be  observed  that  there  is  no  aver- 
ment In  said  motion  showing  that  said  state- 
ment was  ever  in  ftict  sent  up  by  the  clerk 
of  the  trial  court  with  the  record  in  the 
case  to  the  clerk  of  the  Court  of  Civil  Ap- 
peals of  the  Second  District,  nor  Is  there 
any  allegation  that  the  same  was  ever  in 
fact  presented  to  said  clerk  for  the  purpose 
of  being  filed  as  a  part  of  the  record  In  this 
case. 

[1]  The  law  does  not  authorize  the  clerk 
of  the  trial  court  to  incorporate  the  state- 
ment of  facts  In  the  transcript,  but  directs 
that,  when  the  same  Is  agreed  to  by  the  par- 
ties and  approve<l  by  the  Judge,  it  shall  be 
filed  by  him  and  sent  up  as  a  part  of  the 
record  in  the  cause  on  appeal.  Section  6,  c. 
39,  p.  376,  Acts  Ist  Called  Session  31st  Leg. 
Section  7  of  the  same  act,  In  treating  of  the 
right  of  the  court  to  extend  the  time  for  fil- 
ing statements  of  facts,  says  that  the  same 
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shall  not  be  eo  extended  as  to  delay  tbe  fil- 
ing of  the  Btatement  of  facts,  together  with 
the  transcript  of  the  record,  In  tbe  appel- 
late court  within  the  time  prescribed  by  law. 
See,  also.  Acts  32d  Leg.  c.  119,  p.  264,  where- 
in the  same  requirements  have  been  re-en- 
acted. It  Is  dear  from  these  provisions  that 
it  becomes  the  duty  of  the  clerk  of  the  trial 
court  to  send  up  with  the  transcript  to  the 
appellate  court  the  statement  of  facts>  and 
that  the  same,  together  with  the  transcript 
of  the  record,  must  be  filed  In  the  appel- 
late court  within  the  time  required  by  law, 
unless  some  good  reason  is  shown  for  a 
failure  so  to  do.  And,  notwithstanding  the 
fact  that  the  paper  seems  to  have  been  pre- 
pared and  filed  in  accordance  with  law  In 
the  trial  court  as  a  statement  of  the  facts, 
yet,  in  tbe  absence  of  a  proper  showing  that 
the  same  was  ever  presented  to  or  filed  by 
the  clerk  of  the  appellate  court  within  the 
time  prescribed  by  law,  we  are  precluded 
from  considering  it  as  a  part  of  the  record, 
for  which  reason  the  motion  to  require  the 
clerk  to  file  the  same  Is  overruled.  Hunter 
v.  Russell,  133  S.  W.  697. 

With  reference  to  the  second  question 
raised,  it  may  be  stated  that  the  demurrer 
was  addressed  to  the  petition  on  the  ground 
that  it  appeared  therefrom  that  the  plain- 
tiff was  the  first  cousin  of  tbe  deceased,  and 
that  while  tbe  petition  alleged  facts  suffi- 
cient to  show  that  such  relations  existed  be- 
tween the  parties  as  would  authorize  her 
to  bring  the  action  for  damages  for  mental 
suffering,  occasioned  by  the  failure  to  de- 
liver the  telegram,  provided  notice  of  such- 
facts  was  brought  home  to  tbe  appellant  at 
the  time  the  message  was  left  with  it  for 
transmission,  still  it  is  contended  on  the 
part  of  appellant  that  the  petition  failed  to 
allege  that  it  had  notice  of  such  facts. 

[2]  The  demurrer,  while  styled  a  "special 
exception,"  in  fact  is  nothing  more  than  a 
general  demurrer,  since  it  failed  to  specify 
with  definlteness  tbe  point  of  which  it  com- 
plains. 

[S]  The  petition,  among  others,  contains 
this  allegation:  "Plaintiff  further  says  that 
she  and  the  said  Lillie  Cooper  were  cousins; 
that  they  were  born  in  the  same  house,  and 
were  reared  together  and  in  the  same  family, 
and  were  very  much  attached  and  devoted  to 
each  other,  as  much  so  as  if  they  bad  been 
sisters ;  and  that,  by  reason  of  her  being  de- 
prived of  attending  the  funeral  and  burial  of 
said  Ltllle  Cooper,  she  has  suffered  great  dis- 
appointment, grief,  and  mental  pain  and  an- 
guish, all  to  plaintiff's  damage  in  the  sum 
of  $1,000,  which  sum  the  defendant,  though 
often  requested,  has  failed  and  refused  to 
pay,  and  still  fails  and  refuses  to  pay,  all  of 
which  facts  of  the  relationship,  etc.,  were 
made  known  to  defendant's  agent  at  Paris  at 
the  time  said  first  message  was  delivered  to 
defendant."  In  a  preceding  paragraph  of 
the  petition,  it  is  alleged  that  the  company's , 


agent  was  informed  of  the  facta  and  circum- 
stances requiring  the  speedy  transmission 
and  delivery  to  the  plaintiff  of  the  said  tele- 
gram. The  expression  "the  facts  of  rela- 
tionship, etc.,"  together  with  the  paragraph 
above  quoted  that  preceded  it,  would  indi- 
cate that  not  only  the  Unship  between  the 
plaintiff  and  the  deceased  was  made  known 
to  appellant  at  the  time  of  the  receipt  of 
the  message,  but  that  It  likewise  had  no- 
tice of  the  facts  and  circumstances  showing 
the  tender  relations  that  existed  between 
said  parties;  and,  in  the  absence  of  a  special 
I  exception,  it  must  be  held  that  these  allega- 
,  tlons  were  sufficient. 

j     The  court  filed  its  findings  of  fact  and  con- 
I  elusions   of  law.     The  seventh    assignment 
I  complains  that  the  Judgment  of  the  court  is 
,  not  supported  by  the  findings   of    fact,    in 
;  this:    That  it  nowhere   appears  therefrom 
{ that  at  the  time  of  the  receipt  of  the  mes- 
I  sage  appellant  had  notice  of  the  special  re- 
lations existing  between  plaintiff  and  the  de- 
ceased which  would  authorize  recovery  here- 
j  in,  but  only  had  notice  of  the  relationship 
existing  between  plaintiff  and  the  deceased, 
'  to   wit,  that  they  were   first  cousins.     The 
I  court  found,  among  other  things,  that  tbe 
I  deceased  and  the  plaintiff  were  first  cous- 
I  ins;  that  they  had  been  reared  together  and 
I  loved  each  other  as  sisters;  had  never  been 
separated  until  about  three  years  before  this, 
when  plaintiff  moved  to  Mineral  Wells;  that 
plaintiff  visited  the  deceased  as  often  as  once 
I  a  year  after  she  moved  to  Mineral  Wells;  that 
I  said  Horace  Webster  at  the  time  of  dellrer- 
I  ing  said  message  to  defendant's   agent  at 
I  Paris  informed  said  agent  of  tbe  relation- 
I  ship  existing  between  the  deceased  and  tbe 
[  plaintiff.     If  by  tbe  word  "relationship,"  as 
I  used  above,  it  can  be  held  that  at  the  time 
of  the  delivery  of  the  message  by  Webster 
I  to  the  company  he  informed  It  of  all  the 
facts  and  circumstances  showing  the  tender 
and  intimate  relations  existing  between  the 
plaintiff  and  the  deceased,  then  the  finding  ia 
sufficient  to  support  the  Judgment    Bnt  1^  as 
contended  by  appellant,  the  expression  "in- 
formed said  agent  of  the  relationship"  means 
nothing  more  than  to  Inform  said  agent  of 
the  fact  that  the  parties  were  first  cousins, 
then  there  Is  no  basis  for  the  Judgment  and 
appellant's  contention  is  correct    See  West- 
em  Union  Tel.  Co.  y.  Coffin,  88  Tex.  94,  30 
S.  W.  896;   W.  D.  Tel.  Co.  v.  WUson,  97  Tex. 
22,  75  S.  W.  482.    In  the  first  case  referred 
to  there  was  an  elaborate  discussion  of  the 
question  as  to  whether  or  not  plaintiff,  who 
was  prevented  from  attending  the  funeral  of 
his  brother-in-law  through  failure  of  the  tel- 
egraph company  to  deliver  a  message,  could 
recover,  in  the  absence  of  a  showing  that  at 
the  time  of  the  receipt  of  the  message  by 
the  company  it  was  apprised  of  tbe  tender 
relations  existing  between  the  plaintiff  and 
deceased,  and  It  was  there  held  that  unless 
it  bad  such  notice,  no  recovery  could  be  Iiad. 
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In  the  last  case  cited  the  same  doctrine  was 
applied  as  between  an  uncle  and  a  niece. 

[4]  It  seems  that  in  the  case  of  near  rela- 
tions, such  as  father  or  son,  husband  or  wife, 
brother  or  sister,  and  the  like,  the  law  im- 
putes notice  to  the  company  of  said  relation- 
ship, though  not  expressed  in  the  message, 
and  implies  that  damages  will  result  from 
the  failure  to  promptly  deliver  the  message; 
but  no  such  implication  or  inference  arises  as 
between  parties  not  so  related,  for  which 
reason  it  becomes  necessary  In  the  latter 
class  of  cases  both  to  allege  and  prove  the 
facts  upon  which  the  action  is  predicated. 

[B]  In  the  present  case.  If  appellant  was 
apprised  of  nothing  more  than  the  fact  that 
the  parties  were  first  cousins  at  the  time  of 
the  receipt  of  the  message  by  Its  agent,  no  re- 
covery can  be  had.  Of  what  then  was  ap- 
I)ellant  informed  by  Webster  at  the  time  of 
the  receipt  of  the  message  when  the  court 
found  that  he  Informed  said  agent  of  the  re- 
lationship existing  between  the  deceased  and 
the  plaintlCf.  We  think  clearly  nothing  more 
than  the  fact  that  said  parties  were  first 
cousins.  Words  should  be  construed  accord- 
ing to  their  ordinary  signification.  Fleming 
V.  Nail,  1  Tex.  249.  The  Century  Dictionary 
defines  "relationship"  as  the  state  of  being 
related  by  kindred,  affinity,  or  other  alliance. 
The  Standard  Dictionary  defines  it  as  "the 
state  of  being  related;  connection  by  blood 
or  otherwise." 

Believing  that  under  the  findings  of  the 
court  appellant  was  "not  apprised  at  the  time 
of  the  receipt  of  the  message  of  anything 
more  than  the  fact  that  plaintiff  and  deceased 
were  first  cousins,  we  are  constrained  to  bold 
that  such  findings  are  insufficient  to  sustain 
the  Judgment,  for  which  reason  the  same  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


HOUSTON  OIL  CO.  OP  TEXAS  v.  STATE. 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

Nov.  22.  1911.     Kehearing  Denied 

Dec.  21,  1911.) 

1.  Taxation   (§  B49*)— Delinqubwt  Taxes- 
Compensation  OF  Officebs. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art 
52321,  entitling  county  coUectois  of  taxes  to  $1 
for  each  correct  assessment  of  land  to  be  sold, 
for  preparing  the  delinquent  list,  etc.,  and  al- 
lowing county  clerks  the  same  fee  for  making 
out  and  recording  the  data  for  each  delinquent 
assessment,  such  officers  are  entitled  to  a  fee  for 
each  tract  assessed,  though  the  delinquent  tax- 
payer has  listed  several  tracts  in  one  rendition. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1043-1050;  Dec.  Dig.  {  649;* 
Counties,  Cent.  Dig.  |  107.] 

2.  Taxation  (§  649*)— Dbuhquknt  Tax  List 
—Fees— Right  to. 

Under  Sayles'  Ann.  Civ.  St  1897,  art 
5232j,  requiring  county  collectors  and  county 
clerks  to  prepare  delinquent  tax  lists,  etc.,  with- 
out an^  request  by  the  commissioners'  court, 
their  right  to   the  fees  for  such  service,   pre- 


pensation. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  {(  1043-1050;  Dec.  Dig.  {  549;^ 
Counties,  Cent  Dig.  |  107.] 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  w.  B.  Powell,  Judge. 

Action  by  the  State  against  the  Houston 
Oil  Company  of  Texas.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

H.  O.  Head  and  Wear,  Orgaln  &  Butler, 
for  appellant.    W.  W.  Blake,  for  appellee. 

PLEASANTS,  G.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
the  sum  of  $17,384.37,  alleged  to  be  due  by 
appellant  for  taxes,  interest  penalties,  and 
costs  accrued  upon  397  tracts  of  land  belong- 
ing to  appellant  in  Jasper  county. 

After  the  filing  of  the  suit,  appellant  paid 
to  the  treasurer  of  Jasper  county  the  amount 
of  said  taxes.  Interest,  penalties,  and  costs 
except  the  sum  of  $397,  costs,  claimed  to  be 
due  the  county  collector,  and  a  like  sum 
claimed  to  be  due  the  county  clerk.  As  to 
these  two  amounts,  aggregating  the  sum  of 
$794,  appellant  denied  liability.  The  cause 
was  tried  by  the  court,  without  a  jury,  and 
judgment  rendered  in  favor  of  plaintiff  for 
the  full  amount  claimed.  The  trial  judge 
filed  the  following  conclusions  of  fact,  the 
correctness  of  which  is  not  questioned  by  ei- 
ther party: 

"On  request  of  counsel  for  defendant  in 
this  suit,  I  make  and  file  the  following  con- 
clusions of  fact  and  law: 

The  defendant  Houston  OU  Company  of 
Texas,  was  the  owner,  on  January  1,  1909, 
and  now  is,  of  the  land  described  in  plain- 
tiff's petition.  The  land  (397  tracts)  was 
duly  rendered  to  the  assessor  of  taxes  for 
Jasper  county  for  the  year  1909  by  one  ren- 
dition or  list  describing  it  by  the  name  of 
the  owner,  the  abstract  number,  the  number 
of  the  survey,  the  name  of  the  original  gran- 
tee, and  the  certificate  and  the  number  of 
acres  and  value  of  the  lands,  each  tract  val- 
ued separately. 

"I  find  that  the  amount  of  taxes,  interest, 
penalties,  and  costs  due  on  the  land  amounts 
to  117,384.37,  which  includes  the  costs  claim- 
ed by  the  collector  and  county  clerk,  amount- 
ing to  the  sum  of  $794,  which  la  the  amount 
In  controversy  in  this  suit  at  the  time  of 
trial. 

"I  find  that  by  an  agreement  between 
plaintiff  and  defendant  that  the  defendant 
paid  into  the  treasury  of  Jasper  county  an 
amount  sufficient  to  cover  the  taxes,  interest, 
and  penalties,  and  all  the  costs,  except  th» 
costs  due  the  collector  and  county  cletk, 
amounting  to  the  said  sum  of  $794,  which 
was  placed  In  the  bank  in  escrow  to  await 
the  trial  of  the  issue  as  to  these  costs;  the 
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cause  remaining  on  tlie  docket  for  this  pur- 
pose. 

"Tlie  tax  collector  of  Jasper  county  made 
a  list  according  to  law  of  all  lands  delin- 
quent for  the  taxes  for  the  year  1909,  which 
Included  the  lands  described  in  plaintiff's 
petition,  that  a  correct  copy  of  said  list, 
as  applicable  to  the  said  assessment,  is  at- 
tached to  plaintiff's  petition,  marked  'Exhibit 
A,'  and  that  said  list  was  duly  filed  with 
the  county  clerk  of  Jasper  county,  and  the 
same  was  duly  published  for  the  time  and  in 
the  manner  required  by  law,  and  that  said 
list  was  made  out  in  triplicate,  and  the  same 
was  duly  entered  by  the  clerk  in  the  delin- 
quent tax  record,  as  required  by  law.  It  is 
conceded  by  both  parties  that  the  collector 
and  county  clerk  performed  all  the  duties  re- 
quired of  them  by  the  law." 

[1]  The  only  question  presented  by  this  ap- 
peal is  whether,  in  a  snit  for  delinquent  tax- 
es, the  county  collector  and  county  clerk  are 
entitled  to  $1  as  costs  for  each  tract  of  land 
assessed  by  the  delinquent  taxpayer,  when  all 
of  said  tracts  of  land  are  included  in  one 
rendition. 

Under  appropriate  assignments  of  error, 
the  appellant  preseuts  the  following  proposi- 
tion: "There  being  but  one  assessment  of 
the  property  described  in  the  petition  with 
reference  to  which  its  owner  Is  alleged  to 
have  been  delinquent,  the  tax  collector  and 
county  clerk  were  each  entitled  to  only  $1 
as  costs." 

Article  52321  of  Sayles'  Annotated  Civil 
Statutes,  which  fixes  the  fees  that  county 
officers  are  entitled  to  receive  for  their  serv- 
ices in  the  collection  of  delinquent  taxes,  con- 
tains the  following  provisions:  "The  col- 
lector of  taxes,  for  preparing  the  delinquent 
list  and  separating  the  property  previously 
sold  to  the  state  from  that  reported  to  be 
sold  as  delinquent  for  the  preceding  year, 
and  certifying  the  same  to  the  commission- 
ers' court,  shall  be  entitled  to  a  fee  of  one 
dollar  for  each  correct  assessment  of  the 
land  to  be  sold,  said  fee  to  be  taxed  as  costs 
against  the  delinquent.  •  •  •  And  the 
county  clerk,  for  making  out  and  recording 
the  data  for  each  delinquent  assessment,  and 
certifying  the  same  to  the  commissioners' 
court  for  correction,  and  for  noting  the  same 
in  the  mtnutes  of  the  commissioners'  court, 
and  for  certifying  the  same,  with  corrections, 
to  the  Comptroller,  and  noting  the  same  on 
Ills  delinquent  tax  record,  shall  receive  the 
sum  of  one  dollar,  to  be  taxed  as  costs  against 
the  land  in  each  suit." 

The  only  difficulty  in  construing  this  arti- 
cle of  the  statute  is  in  determining  the  mean- 
ing of  the  terms  "each  correct  assessment" 
and  "each  delinquent  assessment."  The  col- 
lector Is  entitled  to  $1  for  the  services  re- 
quired of  him  in  connection  with  "each  cor- 
rect assessment,"  and  the  county  clerk  $1 
for  his  services  in  connection  with  "each 
delinquent  assessment"    Bach  tract  of  land 


owned  by  a  taxpayer  is  described,  valued, 
and  assessed  separately  by  the  assessor,  and 
we  do  not  think  the  listing  and  rendition  by 
the  taxpayer  of  all  of  his  property  at  one 
time,  where  he  owns  several  tracts  of  land, 
makes  the  several  assessments  of  the  differ- 
ent tracts  of  land  owned  by  him  one  assess- 
ment, in  the  purview  of  this  statute.  The 
services  required  of  the  county  collector 
and  county  clerk  in  the  collection  of  delin- 
quent taxes  are  important,  and  it  is  essential 
to  the  validity  of  tax  sales  that  the  work 
should  be  accurately  performed.  The  mere 
clerical  work  of  making  the  entries  or  rec- 
ords required  may  not  consume  much  time, 
but  "When  the  responsibilities  of  the  officers, 
in  the  ascertainment  of  the  facts  from  which 
the  lists  and  records  are  prepared,  and  in 
correctly  preparing  and  certifying  to  these 
lists  and  records,  are  considered,  it  cannot 
be  said  that  a  fee  of  $1  for  such  services,  in 
connection  with  each  tract  of  land  assess- 
ed. Is  an  unreasonable  allowance  therefor. 
Whether  or  not  such  fee  would  be  reasonable 
or  unreasonable  would  not  affect  the  ques- 
tion, if  there  was  no  uncertainty  In  the  lan- 
guage of  the  statute;  but  the  reasonableness 
of  the  construction  sought  to  be  placed  upon 
a  statute  may  always  be  considered,  when 
the  language  of  the  statute  is  susceptitde  of 
more  than  one  construction.  While  the  ag- 
gregate fees  allowed  the  officers  in  this  case 
appear  large,  this  is  only  because  it  is  taxed 
against  the  property  of  one  taxpayer,  the 
owner  of  a  large  number  of  tracts  of  land, 
each  of  which,  as  before  said,  was  required 
to  be  separately  assessed,  though  rendered  at 
the  same  time.  If  there  Iiad  been  a  different 
owner  for  each  tract  of  land,  the  respousi- 
bllitieB  of  the  officers  in  preparing  and  cer- 
tifying the  records  would  have  been  the 
same,  and  their  lal>or  but  little  more,  and 
their  compensation,  while  the  same,  would 
have  appeared  much  smaller. 

We  do  not  think  the  trial  court  erred  In 
holding  that  the  officers  named  were  entitled 
to  receive  $1  for  each  tract  of  land  assessed. 
This  was  the  holding  of  the  Court  of  Appeals 
for  the  Second  District,  In  the  case  of  State 
of  Texas  v.  Henry  J.  Scott.  The  case  is  not 
reported;  but  from  a  certified  copy  of  the 
conclusions  of  fact  and  law  filed  by  the  trial 
court  in  that  case,  and  which  were  adopted 
by  the  Court  of  Appeals,  it  appears  that  the 
only  question  involved  on  that  appeal  was 
the  right  of  the  county  collector  and  county 
clerk  to  a  fee  of  $1  for  each  of  105  tracts  of 
land  which  the  owner  had  listed  and  render- 
ed for  taxes  at  the  same  time,  and  thereafter 
became  delinquent  in  the  payment  of  taxes 
assessed  against  the  property.  The  trial 
court  held  that  the  collector  was  entitled  to 
a  fee  of  $1  for  each  of  said  tracts,  but  that 
the  county  clerk  was  not  entitled  to  such  fee, 
because  he  had  failed  to  perform  the  servic- 
es, in  connection  with  the  collection  of  the 
taxes  on  said  land,  required  of  him  by  the 
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statute.  The  cop7  of  the  record  of  this  ap- 
peal, which  appears  in  appellee's  brief,  shows 
that  this  conclusion  of  the  trial  court  was 
adopted  by  the  Court  of  Appeals,  in  an  opin- 
ion by  Mr.  Justice  Hunter,  and  that  an  ap- 
plication for  writ  of  error  was  refused  by 
the  Supreme  Ckturt  No  question  is  made  by 
the  appellant  of  the  right  of  the  county  clerk 
to  the  same  fees  allowed  the  collector,  when 
both  oflBcers  perform  the  services  required  of 
them  by  the  statute.  This  Is  decided  in  the 
case  of  State  v.  Wolfe,  51  S.  W.  658. 

The'  article  of  the  statute,  before  cited, 
contains  the  further  provision:  "That  where 
two  or  more  unimproved  city  or  town  lots 
belonging  to  the  same  person  and  situated 
in  the  same  city  or  town  shall  all  be  Included 
in  the  same  suit  and  costs,  except  those  of 
advertising,  which  shall  be  twenty-five  cents 
for  every  ten  lots,  or  any  number  less  than 
ten,  taxed  against  them  collectively  just  as 
if  they  were  one  tract  or  lot."  Like  many 
of  the  other  provisions  of  the  act  of  1897 
(Acts  25th  Leg.  c.  103),  from  which  this  ar- 
ticle of  the  statute  is  taken,  the  language  of 
this  provision,  if  construed  literally,  is  unin- 
telligible; but  we  think  it  can  properly  be 
construed  as  directing  that,  when  two  or 
more  unimproved  city  or  town  lots  belonging 
to  the  same  person,  and  situated  in  the  same 
city  or  town,  are  Included  in  the  same  suit, 
the  costs,  except  the  costs  of  advertising, 
shall  be  taxed  against  them  as  one  lot.  This 
is  the  construction  given  it  in  the  case  of  Raht 
V.  State,  48  Tex.  Civ.  App.  106,  106  S.  W.  800, 
in  which  it  is  held  that,  where  four  unim- 
proved lots  in  the  town  of  Archer  City,  all 
owned  by  appellant,  Babt,  were  separately 
assessed  as  the  property  of  an  unknown  own- 
er, the  officers  were  only  entitled  to  recover 
for  one  assessment,  because  the  statute  re- 
quired that  the  costs  should  be  taxed  Just 
as  if  the  lots  were  one  piece  of  property. 

If  the  contention  of  appellant  in  this  case 
is  sound,  the  provision  of  the  statute  above 
quoted  was  entirely  unnecessary,  because  in 
no  event  would  the  officers,  other  than  the 
attorney  representing  the  state,  whose  fees 
are  expreBsljr  fixed  with  reference  to  the 
number  of  tracts  of  land  Involved  in  the 
suit,  receive  fees  for  more  than  one  assess- 
ment, it  matters  not  how  many  tracts  of  land 
belonging  to  one  owner  and  listed  on  one  ren- 
dition were  assessed.  We  think  that  the 
fact  that  the  Legislature  deemed  it  neces- 
sary to  provide  that  only  one  fee  could  be 
charged,  where  the  property  assessed  con- 
sisted of  several  unimproved  city  or  town 
lots,  shows  that  in  the  preceding  provisions 
of  the  article  fixing  the  fees  of  the  ofllcers 
they  intended  that  the  officers  named  should 
l>e  paid  for  each  tract  of  land  assessed. 

[2]  Appellant  further  contends  that  the 
judgment  of  the  trial  court  should  be  revers- 
ed, because  there  is  no  evidence  In  the  rec- 


ord to  show  that  the  tax  collector  and  coun- 
ty clerk  were  called  upon  by  the  commission- 
ers' court  to  perform  the  services  for  which 
they  claim  compensation,  and,  in  the  absence 
of  such  evidence,  said  officers  are  not  entitled 
to  receive  compensation  for  their  services. 
There  is  no  merit  in  this  contention.  The 
statute  (article  5232})  makes  it  the  duty  of 
the  collector  and  county  clerk  to  prepare  the 
lists  and  make  the  records  for  which  the  fees 
claimed  in  this  suit  are  allowed,  without  any 
request  on  the  part  of  the  commissioners' 
court. 

None  of  the  assignments  presented  by  ap- 
pellant can  be  sustained,  and  it  follows  that 
the  judgment  of  the  court  below  must  be  af- 
firmed. 

Affirmed. 


CAMPBELL  V.  PRIBTO. 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Dec.  18,  1911.) 

L  Appeai,  and  Erbob  (§  563*)— Recobd— 
Statement  or  Pacts — Pbepabation— Fobm. 
Under  Acts  Slst  Leg.  (Ist  Ex.  Sess.)  c. 
39,  §  14,  authorizing  preparation  of  a  state- 
ment of  facta  independent  of  the  transcript  of 
the  notes  of  the  ofScial  reporter,  and  under 
section  6,  providing  that  in  such  transcript 
the  statement  of  facts  must  be  prepared  in  a 
succinct  manner,  the  latter  provision  applies 
to  statements  of  facts  prepared  without  aid  of 
the  stenographer's  notes. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2500;  Dec.  Dig.  {  563.*] 

2.  Appeal  and. Erbob   (|  563*)  —  Eecobd  — 
Statement  of  Facts— Sufficienct. 

A  statement  of  facts  consisting  largely  of 
questions  and  answers  will  not  be  stricken  on 
appeal  for  noncompliance  with  rules  requiring 
such  statements  to  be  condensed,  where  it  is 
very  short,  and  no  one  wUl  be  inconvenienced 
by  the  form  of  preparation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2500;    Dec  Dig.  $  503.*] 

Error  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Action  between  Roy  Campbell  and  Antonio 
Prieto.  Prom  the  Judgment,  Campbell  brings 
error.  On  motion  to  strike  the  statement  of 
facts.    Motion  overruled. 

John  D.  Hartman,  for  plaintiff  in  error. 

PLY,  J.  The  statement  of  facts  in  this 
case  covers  ai)out  20  typewritten  pages,  a 
large  part  of  which  consists  of  questions  and 
answers.  The  cause  was  tried  in  the  county 
court,  and  there  is  nothing  in  the  record  that 
indicates  that  the  court  had  an  official  ste- 
nographer, who,  under  the  provisions  of  sec- 
tion 13,  Acts  1909  (Acts  31st  Leg.  [1st  Ex. 
Sess.]  c.  39),  may  be  appointed  by  the  county 
Judge  at  the  request  of  either  party  to  a  civil 
cause.  The  statement  of  facta  must  there- 
fore have  been  made  up  from  the  notes  of  a 
private  stenographer,  and  they  were  agreed 
to  by  counsel  for  appellee,  as  well  as  counsel 
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for  appellant,  and  were  approved  by  tb« 
county  Judge. 

[1, 21  There  is  no  provision  in  the  law  of 
1909  requiring  statements  of  facts  to  be  made 
from  the  official  stenographer's  notes,  but,  on 
the  other  hand,  it  is  provided  in  section  14 
that  nothing  ia  the  act  shall  prevent  parties 
from  preparing  statements  of  facts  independ- 
ent of  the  transcript  of  the  notes  of  the  "of- 
ficial shorthand  reporter."  In  connection 
with  official  stenographer's  transcript  of  the 
evidence,  it  Is  provided  in  section  6  that  the 
statement  of  facts  must  be  prepared  "in  a 
succinct  manner  and  without  unnecessary 
repetition,"  and  we  are  of  opinion  that  the 
requirement  would  apply  to  statements  of 
facts  prepared  without  the  aid  of  the  official 
stenographer's  notes,  and  that  they  should  be 
"stated  in  a  succinct  manner  and  without 
unnecessary  repetition."  The  requirement 
mentioned  is  the  only  one  set  out  in  the  law 
of  1909  that  could  apply  to  a  statement  of 
facts  prepared  independent  of  the  notes  of 
an  official  stenographer.  In  most  instances, 
however,  copying  questions  and  answers  tak- 
en by  a  private  or  official  stenographer  would 
not  be  stating  the  facts  in  "a  succinct  man- 
ner," but  there  may  be  cases  where  the  suc- 
cinctness, which  is  synonymous  with  brief- 
ness or  conciseness,  would  be  but  little  affect- 
ed by  having  the  questions  and  answers 
copied. 

In  rule  78  (67  S.  W.  xxvi)  for  the  govern- 
ment of  the  preparation  of  statements  of 
facts  in  the  district  and  county  court  It  Is 
provided  that  "neither  the  notes  of  a  stenog- 
rapher taken  upon  the  trial,  nor  a  copy 
thereof  made  at  length,  shall  be  filed  as  a 
statement  of  facts;  but  the  statement  made 
therefrom  shall  be  condensed  throughout  in 
accordance  with  the  spirit  of  the  foregoing 
rules."  The  main  idea  is  condensation,  in 
order  that  the  appellate  court,  as  well  as  the 
parties,  may  not  be  compelled  to  wade  through 
a  mass  of  irrelevant  matter  in  order  to  ar- 
rive at  the  facts.  By  rule  53  (67  S.  W.  xvlii) 
for  the  Courts  of  Civil  Appeals  they  are  giv- 
en ample  authority  to  protect  themselves 
against  statements  of  facts  made  in  violation 
of  the  rules,  and,  "if  the  violation  of  the 
rule  be  flagrant,  the  court  may  disregard  the 
statement  of  facts  altogether."  It  is  within 
the  sound  discretion  of  Courts  of  Civil  Ap- 
peals to  consider  statements  of  facts,  and  we 
have  no  notice  of  any  case  where  the  Su- 
preme Court  has  disagreed  with  a  Court  of 
Civil  Appeals  in  considering  statements  of 
facts  not  in  strict  compliance  with  the  rules, 
although  the  reverse  has  been  true  upon  a 
refusal  to  consider  such  statements.  Speak- 
'  Ing  of  the  authority  of  the  Supreme  Court  In 
former  days  to  disregard  statements  of  facts 
when  not  made  out  according  to  the  require- 
ments of  law,  the  Supreme  Court  In  Oriental 
Co.  v.  Barclay,  93  Tex.  423,  55  S.  W.  1111, 
held:  "This  power  was  rarely,  if  ever,  exer- 


cised by  this  court"  In  that  case  the  Court 
of  Civil  Appeals  had  stricken  out  the  state- 
ment of  facts,  and  the  Supreme  Court  revers- 
ed its  judgment  thereon.  The  Supreme  Court 
said:  "In  amending  rule  53  in  1895,  it  was 
sought  to  be  more  specific  with  reference  to 
this  matter,  and  it  was  there  provided  that, 
'if  the  violation  of  the  rule  be  flagrant,  the 
court  may  disregard  the  statement  of  facts 
altogether,  unless,'  etc.;  and  in  a  recent  case 
in  which  a  writ  of  error  was  refused  by  this 
court  we  upheld  the  Court  of  Civil  Appeals 
of  the  Fourth  District  in  striking  out  the 
statements  because  it  was  evidently  a  copy 
of  the  stenographer's  notes,  which  in  setting 
out  the  testimony  gave  both  question  and  an- 
swer." The  case  referred  to  was  that  of 
Brown  v.  Vlscaya,  54  S.  W.  636,  in  which  it 
is  stated  "that  the  statement  of  facts  is  made 
up  of  the  stenographer's  report  of  the  evi* 
dence,  and  includes  questions  and  answers  ot 
the  witnesses,  objections  of  counsel,  argu- 
ments on  such  objections,  and  the  rulings  of 
the  court  thereon."  No  such  flagrant  viola- 
tion of  the  law  and  rules  is  presented  by  this 
case.  The  statement  of  facts  is  very  short, 
and  no  one  will  be  inconvenienced  by  the 
manner  of  preparing  the  statement  of  facts. 
Counsel  should  take  warning,  however,  for  it 
is  always  best  to  obey  the  rules,  so  as  not  to 
call  for  the  discretion  of  an  appellate  court 
in  determining  whether  it  will  consider  a 
statement  or  not.  The  rules  are  easy  of  ob- 
servance, and  counsel  should  avoid  the  has- 
ard  always  assumed  in  violating  one  of  them. 
In  this  case  appellee  became  a  party  to  the 
violation  of  the  rule  by  agreeing  to  the  state- 
ments, and  should  not,  we  think,  be  allowed 
to  profit  by  it,  especially  when  the  violation 
is  of  such  a  nature  ttiat  no  one  is  Inconven- 
lenced  by  It. 

The  motion  to  strike  out  tlie  statement  of 
facts  is  overruled. 


CUNNINGHAM  t.  M.  W.  &  B,  G.  DAVES. 
(Court   of  Civil  Appeals   of  Texas.     Austin. 
Nov.  22,  1911.)      , 

1.  Trial  (§  25*)— Right  to  Opbw  Awn  Omsk. 
District  Court  rule  81  (67  S.  W.  xiiii) 
provides  that  plaintiff  shall  have  a  right  to 
open  and  conclude,  unless  defendant  admits 
that  plaintiff  has  a  good  cause  of  action,  aa  al- 
leged, except  as  it  may  be  defeated  by  the  facts 
of  the  answer  established  at  trial;  and  Rev. 
St.  1895,  art.  1297,  provides  that  the  party  upon 
whom  burden  of  proof  rests  shall  first  intro- 
duce his  evidence.  HM,  in  an  action  to  recov- 
er an  amount  deposited  with  defendant  banker, 
against  which  he  refused  to  honor  a  check,  in 
which  defendant  admitted  giving  a  deposit  slip 
for  the  sum  alleged,  bat  claimed  that  the  credit 
was  given  in  consideration  of  plaintiffs'  agree- 
ment to  drill  wells  to  a  certain  depth,  and  that 
they  falsely  represented  that  the  wells  had 
been  driven  as '  agreed,  that  it  was  error  to 
deny  defendant  the  right  to  open  and  dose. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  44-75;  Dec.  Dig.  {  25.»] 
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2.  TKIAI.     (J    2B1»)— IWBTBUOTIOWB— APPUOA- 

BiUTT  TO  Issues. 

In  an  action  against  a  banker  to  recoTer 
an  alleged  balance,  defendant  claimed  that  he 
gave  plaintiffs  credit  for  a  certain  sum  in  con- 
sideration of  their  boring  wells  for  him  to  a 
depth  of  not  exceeding  500  feet,  provided  plain- 
tiffs did  not  obtain  sufficient  water  before 
reaching  such  depth;  and  that  they  falsely 
represented  to  him  that  the  wells  driven  would 
supply  sufficient  water.  The  court  instructed 
to  find  for  defendant  if  plaintiffs  agreed  to  bore 
the  wells  to  a  depth  to  reach  a  sufficient  flow 
of  water  to  furnish  an  adequate  water  sup- 
ply, but  did  not  bore  the  wells  to  a  depth  suffi- 
cient to  reach  such  quantity.  Heldj  that  the 
instruction  was  erroneous,  as  requiring  a  find- 
ing that  plaintiffs  guaranteed  to  lurnisn  a  suf- 
ficient supply  of  water,  in  order  to  authorize 
defendant  to  recover,  when,  under  the  agree- 
ment as  alleged  by  defendant,  plaintiffs  were 
only  bound  to  sink  the  wells  to  a  depth  of  BOO 
feet  in  attempting  to  procure  an  adequate  wa- 
ter supply. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  592;   Dec  Dig.  {  251.*] 

8.  WoBK  AKD  Labor  (§  14*)— Pabtiai.  Pkb- 

FOSKAITCK. 

If  plaintiffs,  who  agreed  to  dig  wells  for 
defendant,  not  exceeding  BOO  feet,  unless  they 
sooner  got  water,  believed  that  they  had  ob- 
tained a  suffideut  quantity  of  water  to  comply 
with  their  contract,  and  immediately  upon 
learning  of  their  mistake  offered  to  return  and 
finish  the  wells  to  that  depth,  if  they  did  not 
sooner  obtain  water,  and  defendant  refused  to 
allow  them  to  continue  the  work,  they  could 
recover  for  the  work  already  done  upon  the 
quantum  meruit. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  {§  29-33;  Dec.  Dig.  i  14.*] 

4.  Set-Off  and  Couhtebclaim  ({  28*)— Sub- 

ject-Mattxb. 

In  an  action  to  recover  a  part  of  an 
amount  alleged  to  have  been  deposited  with  de- 
fendant aa  a  banker,  on  the  ground  that  de- 
fendant refused  to  honor  a  check  drawn  there- 
on, defendant  alleged  that  the  alleged  deposit 
was  credited  to  plaintiffs  in  bis  bank  in  con- 
sideration of  plaintiffs'  drilling  certain  wells  on 
defendant's  land  to  a  depth  of  500  feet,  unless 
a  sufficient  supply  of  water  for  defendant's 
stock  was  sooner  obtained;  and  that  plaintiffs 
dug  wells,  and  falsely  represented  that  they 
had  obtained  sufficient,  when  in  fact  the  wells 
would  not  furnish  a  sufficient  water  supply,  and 
one  of  the  wells  was  crooked,  so  that  it  could 
not  be  sunk  to  a  greater  depth;  and  that,  upon 
plaintiffs'  representation  that  it  was  properly 
dug,  defendant  purchased  casing  therefor  to  a 
certain  amount,  which  could  not  be  withdrawn, 
in  order  to  sink  the  well  deeper,  because  of 
the  manner  In  which  it  was  dug,  compelling 
defendant  to  sink  another  well,  leaving  the  cas- 
ing and  well  an  entire  loss.  Held,  that  defend- 
ant's cross-action  arose  out  of  the  same  trans- 
action as  the  right  of  action  set  up  by  plain- 
tiffs. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Gent  Dig.  |S  47,  48;  Dec.  Dig. 
I  28.*] 

Appeal  from   Palo    Pinto   County   Court; 

3.  C.  Houts,  Judge. 

Action  by  M.  W.  &  B.  Q.  Daves  against  J. 
L.  Cunningham.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

J.  T.  Ranspot  and  Penlx  &  Eberbart,  for 
appellant.    E.  B.  Ritcble,  for  appellees. 


Findings  of  Fact 

JENKINS,  J.  This  suit  was  originally 
brought  in  ttie  Justice's  court  upon  oral 
pleadings. 

Upon  the  trial  in  the  county  court,  the 
pleadings  were  reduced  to  writing,  and  are. 
In  substance,  as  follows:  The  plaintiffs  al- 
leged tbat  on  or  about  June  19,  1909,  they 
deposited  with  the  defendant,  who  was  a 
banker,  the  sum  of  $250,  and  thereafter 
checked  on  said  account  $169.65,  leaving  a 
balance  due  on  said  deposit  of  $80.35;  tbat 
on  September  24,  1909,  they  drew  a  check 
for  said  amount,  the  payment  of  which  was 
refused  by  the  defendant 

Defendant  answered,  admitting  that  he 
owed  the  plaintiffs  the  sum  set  out  in  their 
petition,  subject  to  be  defeated  by  th»  facts 
pleaded  by  him,  which  were,  in  substance, 
that  in  the  spring  or  early  summer  of  1909, 
he  entered  into  a  verbal  contract  with  the 
defendants,  by  the  terms  of. which  they- were 
to  dig  for  him  two  wells  to  the  depth  of 
400  or  500  feet  unless  they  should  obtain 
at  a  less  depth  sufficient  water  to  keep  an 
ordinary  windmill  in  operation,  and  to  fur- 
nish sufficient  water  for  defendant's  stock, 
and  that  defendant  was  to  pay  them  for  said 
work  65  cents  per  foot  for  the  first  hundred 
feet  and  80  cents  per  foot  for  the  balance, 
of  whatever  depth  said  well  should  be  dug; 
that  plaintiffs  dug  a  well  for  defendant  165 
feet  deep  in  what  Is  known  as  the  Holder- 
ness  pasture,  belonging  to  defendant,  and  re- 
ported to  defendant  that  they  bad  obtained 
an  abundance  of  water  sufficient  to  run  a 
windmill  and  supply  water  to  defendant's 
stock,  as  agreed  upon;  that,  relying  upon 
said  statement,  and  believing  the  same  to  be 
true,  defendant  permitted  plaintiffs  to  move 
their  well  machinery  to  another  pasture  be- 
longing to  defendant,  known  as  the  West  pas- 
tare,  where  plaintiffs  sunk  a  well  166  feet, 
and  made  a  like  report  as  to  said  well;  that, 
believing  said  statements  to  be  true,  and  re- 
lying upon  them,  the  defendant  gave  a  cred- 
it to  plaintiffs  in  his  bank  for  the  sum  of 
$250,  and  gave  them  a  deposit  slip  for  the 
same,  and  afterwards,  before  discovering  the 
falsity  of  said  representations,  permitted 
them  to  withdraw  all  of  said  deposit,  except 
the  sum  of  $80.35;  that  in  truth  and  in  fact 
he  had  never  paid  plaintiffs  for  digging  said 
wells,  except  as  above  stated;  and  that  he 
owed  them  said  sum  of  $80.35  for  said  work, 
provided  the  same  was  done  according  to  the 
contract  He  alleges  that  in  truth  said  wells 
did  not  furnish  sufficient  water  to  run  a 
windmill,  nor  to  water  his  stock,  but  tbey 
would  furnish  only  a  few  barrels  a  day; 
that  the  well  in  the  Holderness  pasture  was 
crooked  in  such  a  way  that  It  could  not  be 
used  in  sinking  said  well  to  a  greater  depth; 
tbat  upon  tbe  representation  of  plaintiffs 
that  said  weU  was  properly  dug,  and  fur- 
nished tbe  amount  of  water  agreed  on  in  said 
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contract,  and  at  the  special  Instance  and 
request  of  plaintiffs,  he  purchased  casing 
for  the  well  In  the  Holderness  pasture  to  the 
amount  of  $58.82;  that  he  afterwards  at- 
tempted to  have  said  last-mentioned  well 
sunk  deeper,  which  could  not  be  done  in  any 
event,  and  especially  without  withdrawing 
said  casing,  and  that,  on  account  of  the  man- 
ner in  which  said  well  was  dug,  the  casing 
could  not  be  withdrawn;  that  he  was  com- 
pelled to  have  another  well  sunk,  and  said 
mentioned  well  and  casing  were  entirely 
lost  to  him. 

The  evidence  in  the  case  sustains  all  the 
allegations  In  defendant's  answer. 

Opinion. 

[1]  1.  Appellant  assigns  as  error  the  re- 
fusal of  the  court  to  permit  him  to  open  and 
close  the  case.  In  addition  to  the  plea  of 
the  defendant,  as  above  set  out,  acknowledg- 
ing the  Indebtedness,  unless  the  same  be  de- 
feated by  the  matters  pleaded  by  him,  on 
the  beginning  of  the  trial  he  filed  a  motion 
and  request  that  he  be  permitted  to  open  and 
close  the  case,  and  a  like  motion  and  request 
as  to  opening  and  closing  the  argument.  This 
motion  was  overruled,  and  defendant  was 
not  permitted  to  open  and  close  the  case  or 
the  argument.  In  this  the  court  erred.  Ar- 
ticle 1297,  Bev.  Stat.;  Dlst  Ct.  rule  31  (67 
S.  W.  zxlH).  "The  right  to  open  and  con- 
clude under  the  condition  of  the  rule  referred 
to  (rule  31  for  district  courts)  Is  a  substan- 
tial and  valuable  right"  Smith  v.  Bank,  74 
Tex.  457,  12  S.  W.  113. 

[2]  2.  We  sustain  appellant's  assignment 
of  error  as  to  the  fourth  paragraph  of  the 
court's  charge,  wherein  the  court  instructs 
the  Jury  that  they  would  find  for  the  de- 
fendant, provided  they  found  that  the  plain- 
tiffs agreed  to  bore  said  wells  to  a  depth 
to  reach  sufficient  flow  of  water  to  run  de- 
fendant's windmill,  and  furnish  him  with  a 
sufficient  supply  of  water,  apd  further  find 
that  they  did  not  bore  said  well  to  a  suf- 
ficient depth  to  reach  such  quantity  of  wa- 
ter. Under  this  charge,  the  Jury  could  not 
do  otherwise  than  find  against  the  defendant, 
for  the  reason  that  he  did  not  allege  that 
the  plaintiffs  guaranteed  a  sufficient  quantity 
of  water,  or  that  they  were  to  bore  a  suf- 
ficient depth  to  obtain  sufficient  water  to 
run  defendant's  windmill  or  water  his  stock, 
but  only  that  they  were  to  bore  to  a  depth, 
not  exceeding  5(X)  feet,  provided  they  did  not 
obtain  a  sufficient  quantity  of  water  before 
reaching  such  depth.  The  defendant  himself 
testified  that  the  plaintiffs  did  not  guarantee 
a  sufficient  quantity  of  water  to  run  bis  wind- 
mill or  water  his  stock,  but  that  they  did 
agree  to  bore  to  any  depth  defendant  re- 
quired under  500  feet.  In  order  to  obtain 
such  quantity  of  water.  The  evidence  shows 
that  they  could  have  obtained  such  quan- 


tity of  water  at  about  850  feet,  as  defendant 
afterwards  had  wells  sunk  at  the  places 
where  plaintiffs  undertook  to  sink  said  wells, 
and  obtained  a  sufficient  supply  of  water  at 
about  that  depth. 

[3]  3.  The  plaintiffs,  in  reply  to  defendant 
herein,  alleged  that  the  representation  made 
by  them  as  to  the  amount  of  water  In  said 
well  was  made  in  good  faith,  and  that  they 
were  ready  and  willing,  and  offered,  upon  dis- 
covering that  said  well  did  not  furnish  the 
amount  of  water  required  by  the  contract, 
to  return  and  finish  said  well;  and  upon  this 
the  court  charged  the  Jury  that,  in  order 
for  the  defendant  to  recover  on  his  cross- 
action,  they  must  find  that  the  plaintifls  did 
not  offer  to  return  to  said  well  within  a  rea- 
sonable time,  and  sink  the  same  to  the  depth 
required  by  the  defendant  The  Itene  here 
is  as  to  the  well  in  the  Holderness  pasture. 
It  seems  from  the  evidence  that  the  plain- 
tiff used  the  well  dug  by  plaintiffs  in  the 
West  pasture,  and  had  the  same  bored  to 
a  sufficient  depth  to  obtain  water,  and  that 
he  Is  not  claiming  any  damages  by  reason 
of  the  failure  of  the  plaintiffs  to  obtain  wa- 
ter in  said  well;  but  that  as  to  the  well  in 
the  Holderness  pasture,  he  claims  that  on 
account  of  the  same  being  dug  crooked  and 
cased,  and  his  inability  to  withdraw  said 
casing,  that  the  same  had  to  be  abandoned, 
and  it  was  worthless  to  defendant  As  to 
the  offer  to  finish  the  work,  we  think  that  If 
plaintiffs  believed  that  they  bad  obtained  a 
sufficient  quantity  of  water  to  comply  with 
their  contract  and  that  upon  learning  of 
their  mistake  they  offered  to  return  and 
finish  said  well,  and  that  they  could  have 
sunk  said  well  to  a  sufficient  depth  to  ob- 
tain water,  and  that  defendant  refused  to 
allow  them  to  thus  comply  with  their  con- 
tract, they  should  be  paid  for  the  work  done 
upon  quantum  meruit.  The  evidence  indi- 
cates that  they  did  not  offer  to  return  at 
once  and  finish  said  work,  but  only  when  It 
suited  their  couvenience;  that  is,  when  they 
had  finished  other  work  which  they  had  con- 
tracted to  do.  In  order  for  them  to  avail 
themselves  of  their  offer  to  finish  the  well, 
it  must  appear  from  the  evidence  that  they 
could  have  done  so,  and  would  have  done 
so  at  once,  but  for  the  refusal  of  the  defend- 
ant to  allow  them  so  to  do. 

[4]  4.  Appellees  file  cross-assignments  in 
this  case,  to  the  effect  that  their  exception 
to  defendant's  cross-action  ought  to  bave 
been  sustained,  for  the  reason  that  his  cause 
of  action  did  not  grow  out  of  the  same  trans- 
action. We  overrule  this  assignment  of  er- 
ror. 

For  the  reasons  herein  stated,  the  Jndg 
ment  of  the  trial  court  is  reversed,  and  this 
cause  is  remanded. 

Reversed  and  remanded. 
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HENRY  T.  BOBDKER.t 

(Court  of  Civil  Appeals  of  Texu.     Saa 

Antonio.     Nov.  22,  1911.    Rehearing 

Denied  Dec  20,  1911.) 

1.  Attobnbt  AMD  Client  (J   117*)— Compbh- 

SATION— AFPUCATION   BY  ATTOBNET. 

An  attorney  havini;  a  claim  against  a  cli- 
ent on  notes  may  apply  money  received  by  him 
on  the  client's  account  to  the  payment  of  such 
notes. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  fS  232,  234,  235 ;  Dssj. 
Dig.  i  117.*] 

2.  Homestead  (S  211»)— Enforcementv-Pbo- 
CEED8  OF  Sale — Time  fob  Making  Claim. 

Sayles'  Ann.  Civ.  St.  1897,  art.  2396. 
which  provides  that  the  proceeds  of  a  volun- 
tary sale  of  a  homestead  shall  not  be  subject 
to  garnishment  or  forced  sale  within  six 
months  after  such  sale,  does  not  require  that 
a  suit  to  enforce  the  right  conferred  by  the 
statute  shall  be  instituted  within  six  months. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  392;   Dec.  Dig.  S  211.*] 

8.  Homestead  (|  77*)  —  Liabilities  Bn- 
fobceable  against  homestf-ad  —  notes  — 
Statutoby  Pbovisions. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
2390,  which  provides  that  the  proceeds  of  a 
voluntary  sale  of  a  homestead  shall  not  be 
subject  to  garnishment  or  forced  sale  within 
six  months  after  such  sale,  an  attorney  who 
has  sold  his  client's  homestead  rights  for  a 
consideration  partly  in  cash  cannot,  without 
his  consent,  subject  the  proceeds  in  his  hands 
to  an  extinguishment  of  the  client's  notes  held 
by  himself. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  $  109;    Dec.  Dig.  {  77.*] 

Appeal  from  Dl.strict  Court,  Bexar  Coun- 
ty ;•  J.  L.  Camp,  Judge. 

Action  by  S.  A.  Boedker  against  E.  D. 
Henry.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Webb  &  Goeth,  for  appellant.  Swearlngen 
&  Tayloe  and  O.  M.  Fltzhugh,  for  appellee. 

COBBS,  J.  This  was  a  suit  Instituted  by 
S.  A.  Boedlcer.  appellee,  who  alleged  that 
she  was  the  bead  of  a  family,  consisting  of 
herself  and  three_  children,  and  was  the 
owner  of  certain  real  estate  In  San  Antonio, 
upon  which  she  resided  as  a  homestead; 
that  the  said  property  was  sold  by  her, 
through  E.  D.  Henry,  a  practicing  lawyer, 
for  the  consideration  In  cash  of  $2,683  and 
the  assumption  by  W.  L.  Barker,  the  pur- 
chaser, of  an  incumbrance  thereupon  of 
$4,817;  that  at  the  time  of  the  sale  she 
•was  temporarily  in  Boulder,  Colo.,  and  the 
I)roperty  was  sold  and  deed  forwarded  to 
her  by  said  Henry  for  her  execution,  which 
deed  she  did  execute  and  return  to  the  said 
Henry;  that  the  said  Henry  negotiated  said 
sale  and  collected  the  money  for  her,  and, 
after  paying  various  sums  of  money  and 
applying  the  sum  of  $1,501,  he  sent  her  his 
check  for  $32.30,  the  balance  due. 

The  petition  also  alleged  that  on  the  15th 
of  April,  7th  of  August,  24th  of  June,  and 


27tb  of  April,  1007,  she  executed  to  appellant 
her  four  inromissory  notes,  each  for  the  sum 
of  $400,  except  one,  which  was  for  the  sum 
of  $75,  payable  to  the  appellant,  bearing  in- 
terest at  the  rate  of  8  per  cent,  per  annum 
from  date. 

Appellant,  Henry,  answered,  and  alleged 
that  the  appellee's  prc^erty  was  at)out  to  be 
sold  by  foreclosure  proceedings  In  favor  of 
the  Bexar  Building  &  Loan  Association,  and 
that  $2,683  was  appellee's  equity,  and  that 
she  would  not  have  received  anything  for 
her  equity  in  said  property,  had  it  not  been 
for  said  sale;  that  at  the  time  he  received 
the  money  she  was  indebted  to  him  in  the 
sum  of  $1,051  for  the  four  promissory  notes, 
and  that  she  was  hopelessly  insolvent;  that 
he  would  not  have  received  anything  for  his 
said  notes,  and  be  pleaded  the  said  notes  as 
an  offset,  and  further  pleaded  that  more  than 
six  mouths  had  elapsed  between  the  time 
when  he  received  the  money  from  Barker 
and  the  time  he  applied  the  proceeds  to  the 
amount  due  him  before  the  institution  of 
the  suit,  and  if  she  could  have  recovered  the 
money  under  the  exemption  law  she  had 
thereby  waived  the  same  by  her  delay. 

This  case  was  tried  before  the  court  with- 
out a  Jury,  and  no  findings  of  fact  or  conclu- 
sions of  law  were  requested,  but  the  case 
comes  up  with  a  full  statement  of  facts,  and, 
so  far  as  the  facts  are  concerned,  the  find- 
ing upon  all  issues  must  be  in  favor  of  the 
Judgment  of  the  court. 

It  is  shown  that  at  the  conclnsion  of  the 
sale  appellant,  on  the  26th  day  of  July,  1900. 
wrote  a  letter  to  appellee,  in  which  he  stat- 
ed, among  other  things: 

"You  received  In  cash  from  the  sale  of 
your  property  $2,683.00,  out  of  which  we 
paid  the  following: 

Taxes   $   179  50 

Int.    on    your   indebtedness    to    the 

Building  &  Loan  Association 426  50 

Commission  to  the  agents  for  the  sale 

of   the    propprty 375  00 

Abstract  of  judgment  for  the  sum  of  i2!i  00 

To  me  on  my  notes  and  Int.  to  date  1,501  00 


Making  a  total  of $2,607  00 

— Cleaving  a  balance  coming  to  yon  of  $76. 
♦  •  •  There  was  the  sum  of  $54.60  com- 
ing back  to  you  from  the  unexpired  premium 
of  insurance,  making  a  total  coming  to  you 
from  the  insurance  and  from  the  property 
of  $130.60.  i  have  paid  out  for  yon  for  the 
children's  tickets  and  otherwise,  the  follow- 
ing  amounts: 

To  Henrie,  for  shoes $  3  50 

Money  for  the  meals  while  on  train. ...     ll  .'lO 

To  tickets  and  berths 72  00 

New  Process  Laundry 1  10 

To  Henrie,  for  shoes,  etc 10  00 


Making  a  total  of $98  10 

— expense  for  the  children,  leaving  a  balance 
of  $32.50  coming  to  you,  and  I  herewith  en- 
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Close  yon  my  check  for  the  sum  of  $32.50, 
being  the  balance  due  you  after  paying  all 
expenses,  debts,  etc.  I  herewith  enclose  you 
one  note  for  $75.00,  executed  by  yon  to  me, 
and  three  notes  of  $400.00  each,  executed 
by  you  In  my  favor,  each  of  these  notes  Is 
duly  canceled." 

Upon  the  receipt  of  that  letter,  August  30, 
1909,  appellee  wrote  the  appellant,  protest- 
ing vigorously  against  his  applying  the  mon- 
ey to  the  payment  of  the  notes  she  owed  him, 
stating  that  It  was  her  homestead  propei'ty, 
and  that  he  had  no  right  to  apply  it  without 
her  consent,  and  she  continued  ever  after- 
wards to  repudiate  the  acts  of  Henry  In 
making  the  application. 

[1]  The  appellant  seeks  to  have  the  Judg- 
ment below  reversed  and  remanded  for  an- 
other trial,  practically  upon  two  proposi- 
tions. The  (I'st  pifoposition,  tinder  a  proper 
assignment  of  error,  is  to  the  ^ect  that 
El  D.  Henry  had  the  right  to  appropriate  the 
$1,501  to  the  payment  of  the  promissory 
notes  held  by  him  against  Mrs.  Boedker. 
We  regard  that  the  proposition  contended 
for.  In  respect  to  the  right  of  offset,  is  set- 
tled in  favor  of  appellant  by  the  case  of 
Blair  V.  Blanton  et  al.,  54  S.  W.  822,  and, 
were  that  the  only  question  involved  in  the 
case,  we  would  be  inclined  to  sustain  this 
assignment,  and  render. 

[2]  A  more  difficult  question,  howev»,  is 
presented  and  involved  in  the  application  of 
this  money  to  appellant's  debt  without  the 
consent  of  appellee,  and  that  is:  Can  he, 
without  her  consent.  In  this  way  subject  the 
proceeds  of  her  homestead  to  the  extinguish- 
ment of  her  unsecured  debt?  It  is  provided 
In  Sayles'  Ann.  Civ.  St  1897,  art.  2390, 
among  other  things:  "The  proceeds  of  a 
voluntary  sale  of  the  homestead  shall  not 
be  subject  to  garnishment  or  forced  sale 
within  six  months  after  such  sale."  The  evi- 
dence In  this  case  sufficiently  and  directly 
supports  the  judgment  of  the  court  that  this 
property  was  the  homestead  property  of  the 
appellee,  who  was  the  head  of  a  family,  the 
mother  of  three  children;  and  the  fact  that 
it  was  a  homestead  is  not  denied  by  defend- 
ant, as  he  had  full  knowledge  of  the  whole 
matter  and  of  all  Mrs.  Boedker's  business, 
having  purchased  the  property  for  her.  Ap- 
pellant imdertakes  to  avoid  the  effect  of  this 
plain  provision  of  our  law  by  contending  that 
the  statute  requires  the  institution  of  the 
suit  within  six  months  after  the  date  of  the 
appropriation.  We  can  see  no  way  in  which 
to  give  it  that  construction,  since,  as  the 
court  below  found  by  its  Judgment,  It  was 
unlawful  tor;  Henry  to  appropriate  that 
money  to  his  debt  The  appropriation  was 
made  within  the  six  months.  In  other  words, 
it  is  meant  by  the  statute  that  for  a  period 
of  six  months  the  money  cannot  be  seized, 
but  It  was  not  thereby  meant  that  the  suit 
should  be  instituted  within  six  months.   That 


would  be  controlled  by  the  statute  of  limita- 
tions in  respect  to  the  Institution  of  suits 
generally. 

[3]  Our  statutes  intended  to  and  did  make 
the  proceeds  of  the  homestead  for  six 
months  a  sacred  fund  for  the  benefit  of  the 
family,  and  never  intended  that  the  same 
should  be  taken  by  any  process  known  to 
the  law.  On  the  date  when  Henry  applied 
this  money  as  a  credit,  he  could  not  by  any 
legal  process  have  reached  this  fund  and  sub- 
jected It  to  the  payment  of  his  debt,  with- 
out the  consent  of  appellee.  Had  he  placed 
it  in  the  bank  to  her  credit  he  could  not 
have  garnished  it.  And  it  makes  no  differ- 
ence whether  he  had  placed  It  in  the  hands 
of  some  other  agent  or  In  her  own  hands; 
it  was  sacred  from  any  process;  and  by  bis 
wrongful  act  In  appropriating  the  money  to 
his  use  he  cannot  be  permitted  to  Justify  the 
appropriation  of  this  sacred  fund  In  bia 
hands,  being  her  agent  any  more  than  he 
could  In  any  other  way.  To  allow  him  to 
do  this  would  be  allowing  him  to  indirectly 
seize  a  homestead  fund  that  was  exempt 
when  he  could  not  do  it  by  any  direct  pro- 
ceeding. 

In  the  case  of  Howard  v.  Tandy,  79  Tex. 
453,  15  S.  W.  678,  the  court  said:  "To  per- 
mit ttie  money  in  the  hands  of  the  sheriff, 
which  had  been  realized  by  Tandy  from  his 
Judgment  against  Low  &  Low  et  al.,  for 
damages  resulting  from  their  seizure  and 
conversion  of  his  exempt  property,  to  be  ap- 
plied to  the  satisfaction  of  an  execution  held 
by  the  same  officer  against  Tandy  and  in 
favor  of  said  Low  &  Low,  as  the  appellants 
contend  should  have  been  done,  would  In 
effect  render  nugatory  the  exemption  law  of 
our  state,  relating  to  personal  property.  It 
would  also,  we  think,  operate  practically  to 
make  a  suit  resorted  to  to  secure  the  benefit 
and  protection  of  the  exemption  law  by  one 
whose  personal  property  had  been  Illegally 
seized,  result  In  subjecting  the  proceeds  of 
such  suit  to  execution,  thus  defeating  the 
very  purpose  of  the  suit  Itself,  and  Indirectly 
reaching  the  property  which  the  law  says 
shall  not  by  Judicial  process  be  made  sub- 
ject to  the  payment  of  debt." 

As  we  view  the  case,  Henry,  because  he 
became  possessed  of  the  homestead  fund 
through  the  medium  of  his  trust  relation, 
had  no  more  right  to  appropriate  the  money 
In  the  manner  in  which  it  was  done  than 
he  would  have  had  to  seize  It  under  some 
proceeding  Instituted  for  that  purpose;  and, 
as  said  supra,  it  would.  It  seems,  render 
nugatory  the  homestead  law,  by  allowing 
him,  perforce  of  his  advantage,  to  hold  that 
money,  as  much  so  as  to  secure  It  through 
any  Judicial  proceeding. 

We  can  see  no  error  In  the  Judgment  of 
the  court  which  we  find  fully  sustained  by 
the  facts,  and  the  Judgment  Is  therefore 
affirmed. 
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FT.  WOETH  &  E.  G.  EY.  CO.  ▼.  MONT- 
GOMEET. 

(C»urt  of  CSvil  Appeals  of  Texas.    Austin. 

Not.  15,  1811.    Behearing  Denied 

Dec  20,  1911.) 

1.  Oabrikss  (S  227*)  —  Cabbiaqx  or  Lm 
Stock— INJDBT  to  Siiipmbni^-Actioh— P»- 

UTION. 

The  petition,  in  an  action  against  a  carrier 
merely  for  slirinkage  in  weight  and  injury  to 
maxketfible  appearance  of  a  shijjment  of  cattle 
through  delay  and  rough  usage  m  transit,  alleg- 
ing that  the  cattle  lost  30  pounds  per  head  in 
siirinkage,  and  25  cents  per  hundredweight  on 
account  of  dininished  marketable  appearance, 
that  the  total  weight  of  the  shipment  when  sold 
was  a  certain  amount,  wherefore  plaintiff  sus- 
tained damage  in  a  certain  amount  on  account 
of  loss  of  weight,  and  in  another  certain  amount 
on  account  of  diminished  marketable  appearance, 
is  sufficient,  without  alleging  the  total  weight  of 
the  cattle  when  received  or  delivered,  or  the 
average  weight  or  class  of  the  cattle  when  ship- 
I>ed  or  delivered,  or  their  market  value  at  des- 
tination when  delivered,  or  when  tliey  sliould 
have  been  delivered. 

[Ed.    Note.— For   other  cases,    see    Carrieni, 
Cent  Dig.  f  953;  Dec.  Dig.  §  227.»] 

2.  Cabbiebs  (§  227*)  —  Cabbiage  of  I^vb 
STOCK'— Injury  to  Shipment— Action — 
Petition— Neoltgencb. 

The  petition,  alleging  rough  handling  and  a 
delay  of  six  or  seven  hours  in  transit,  from 
which  the  injuries  complained  of  to  a  shipment 
of  cattle  resulted,  is  sufficient,  without  more 
definitely  pointing  out  the  particular  acts  or 
things  constituting  the  negligence. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  |  953;  Dec  Dig.  {  227.*] 

8.  Appeal  and  Ebrob  (|  1039»)  —  Review— 
Habmlxss  Ebbob  — Indefiniteness  op 
Pleadinob. 

It  not  appearing  that  defendant  was  harm- 
ed by  failure  of  the  petition  to  more  definitely 
point  out  the  character  or  cause  of  the  injury 
sued  for,  it  may  not  complain  l>ecauBe  thereof. 
[£^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  |  4075;  Dec  Dig.  {  1039.*] 

4.  Cabbiebs  (S  228*)  — Cabbiaoe  of  Lite 
Stock  — Cause  of  Injubt  to  Shipment  — 
Evidence— Pbesuhption. 

The  doctrine  that,  where  a  caretaker  ac- 
companies a  live  stock  shipment,  no  presump- 
tion obtains,  in  the  absence  of  proof  of  how  the 
injury  to  the  stock  occurred,  that  it  was  due  to 
the  carrier's  negligence  does  not  apply  where  the 
attendant  shows  that  there  was  rough  handling 
of  the  stock  and  an  inexcusable  delay  in  transit, 
from  which  a  presumption  of  injury  therefrom 
arises,  and  the  carrier  offers  no  evidence  to  con- 
travene such  presumption. 

[Ead.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  I  957;  Dec  Dig.  {  228.*] 

5.  Etidehce  (S  119*)— Res  Qe8t.s— Oteeb  In- 

JTJBIES. 

Evidence,  in  an  action  for  injury  to  cattle 
in  transit  through  rough  handling  by  the  car- 
rier, that  other  cattle  in  the  same  shipment  were 
killed  is  admissible  as  part  of  the  res  gestae. 

[EH.   Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  fi  303^06;  Dec  Dig.  §  119.*] 

6.  Evidence    (J    113*)— Market    Value. 

What  the  cattle  sold  for  on  the  day  of 
their  arrival  and  on  the  market  to  which  they 
were  shipped  is  admissible  to  show  their  mar- 
ket value,  in  an  action  for  injury  to  a  live 


stock   sliipment   through   rough   handling  and 
delay  in  transit 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  259-296;    Dec  IMg.  {  113.*] 

7.  Tbial  ({  191*)— iNSTBuonoNS— Assuming 
Facts. 

Instructions  do  not  assume  facts,  so  as  to 
be  on  the  weight  of  evidence,  where  they 
submit  those  facts  as  issues  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  420;   Dec  Dig.  {  191.*] 

8.  Damages  (S  210*)— Interest  as  an  Ele- 
ment—Pleading AND  Instructions. 

Instructing  the  jur^,  in  an  action  for  in- 
jury to  a  Uve  stock  shipment,  if  they  find  for 
plaintiff,  to  allow  him  mterest  from  the  date 
of  the  injury  on  the  amount  they  find  is  prop- 
er, where  the  petition  claims  such  interest 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  537,  538;   Dec  Dig.  |  210.*] 

9.  Apfeai.  and  Ebbob  (g  295*)— Pbesenta- 
Tioic  IK  LowxB  Coubt  OF  Gbounds  of  Re- 
view. 

The  claim  that  of  the  30  pounds  per  head 
which  a  shipment  of  cattle  lost  in  transit  the 
shipper  ougnt  to  recover  for  not  more  than 
6  pounds,  because  the  evidence  showed  that  a 
loss  of  25  pounds  would  be  incident  to  an  ordi- 
nary shipment  not  having  been  presented  in 
the  motion  for  new  trial,  cannot  be  considered 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1704;    Dec  Dig.  {  206.*] 

Appeal  from  Comanche  County  Court;  J. 
M.  Eelger,  Judge. 

Action  by  George  Montgomery  against  the 
Ft  Worth  &  Rio  Grande  Railway  Company. 
Judgment  for  plalntifC.  Defendant  appeals. 
Affirmed. 

Andrews,  Ball  4;  Streetman  and  Eearby  & 
Eearby,  for  appellant  Ooodson  &  Goodson, 
for  appellee. 

RICE,  J.  On  the  29th  of  March,  1909,  ap- 
pellee shipped  56  head  of  meal  fed  beef  cat- 
tle over  appellant's  line  of  railway  from  Co- 
manche to  Ft.  Worth,  alleging  said  cattle 
were  8hlpi>ed  to  be  delivered  at  their  point 
of  destination  In  time  for  the  early  morning 
market  of  the  next  day,  but  that,  on  ac- 
count of  negligent  rough  handling  and  delay 
in  transit,  the  same  did  not  reach  said  point 
until  1  o'clock  the  next  day,  which  was  too 
late  for  said  market,  by  reason  of  which 
said  cattle  lost  30  pounds  in  weight  per 
head,  and  their  salable  appearance  was  In- 
jured to  the  extent  of  25  cents  per  hundred- 
weight, the  total  weight  of  said  shipment  be- 
ing alleged  to  be  49,840  pounds;  wherefore  he 
sustained  damage  in  the  sum  of  $78.12  on 
account  of  loss  in  weight,  and  the  sum  of 
$124.60  on  account  of  depreciation  In  value, 
by  reason  of  the  diminished  marketable  ap- 
pearance of  said  cattle,  aggregating  the  sum 
of  $202.72,  for  which  he  sues.  Appellant  an- 
swered by  general  and  special  demurrers, 
general  denial,  and  that  the  cattle  were 
handled  carefully  and  expeditiously,  arriving 
at  Ft.  Worth  at  noon  the  following  day, 
which   was   the   earliest  possible   time   for 
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tbelr  arrival,  and  in  good  condition;  tbat 
If  the  same  Tras  drawn  and  shrunken  It 
was  due  to  the  Inherent  Tlclousness  of  said 
cattle.  A  Jury  trial  resulted  in  a  verdict 
and  Judgment  for  plaintiff  in  the  sum  of 
$178.68,  with  6  per  cent,  interest  thereon 
from  date  of  shipment,  from  which  this  ap- 
peal Is  taken. 

[1]  Several  exceptions  were  addressed  to 
the  petition,  one  of  which  was  because  it 
failed  to  allege  the  gross  weight  of  said  en- 
tire shipment  when  received  or  when  deliv- 
ered. The  second  was  tbat  said  petition 
failed  to  allege  the  average  weight  or  class 
of  said  cattle  at  the  time  of  shipment,  or 
at  the  time  of  delivery  thereof;  and,  third, 
because  the  same  failed  to  allege  the  market 
value  of  said  cattle  at  destination  at  the 
time  actually  delivered,  or  what  their  market 
value  was  at  the  time  the  catttle  should  have 
been  delivered  with  ordinary  care  and  dili- 
gence, for  that  the  true  measure  of  damages 
is  the  difference  in  the  market  value  of  the 
cattle  at  destination  at  the  time  and  in  the 
condition  that  they  were  delivered,  and  their 
market  value  at  the  time  and  In  the  condi- 
tion they  should,  in  the  exercise  of  ordinary 
care,  have  been  delivered;  and  because  the 
defendant  was  entitled  to  know  wliat  the  al- 
leged market  value  of  said  cattle  was  claim- 
ed to  be  by  plaintiff.  All  of  these  exceptions 
were  overruled,  and  are  made  the  subject  of 
the  first,  second,  and  third  assignments  of 
error.  The  petition  did  allege  that  the  cat- 
tle lost  30  pounds  per  bead  in  shrinkage,  and 
25  per  cent,  on  account  of  diminished  mar- 
ketable appearance,  occasioned  by  the  delay 
and  rough  handling,  stating  the  actual 
weight  of  the  entire  shipment,  when  sold,  at 
49,840  pounds.  This  suit  being  brought  for 
the  recovery  of  damages  on  account  of 
shrinkage  In  weight  and  injured  marketable 
appearance,  by  reason  of  the  delay  and 
hard  usage  in  transit,  and  there  being  noth- 
ing claimed  on  account  of  any  change  In 
market  price,  but  only  for  damage  in  the 
respects  named,  causing  said  cattle  to  sell 
for  tbat  much  less  than  the  market  price, 
whatever  tbat  price  might  be,  it  was  unnec- 
essary, in  our  Judgment,  to  have  set  forth 
the  additional  facts  contended  for  by  appel- 
lant; and  the  facts  alleged  were  sufficient 
upon  which  to  predicate  a  recovery  on  be- 
half of  appellee.  It  was  not  necessary,  in 
any  event,  for  plaintiff  to  set  out  his  evi- 
dence, and  sufficient  facts  were  set  out  to  ap- 
prise appellant  of  the  nature  and  extent  of 
his  claim,  for  which  reason  these  assign- 
ments are  overruled.  See  Railway  C!o.  t. 
Richards,  105  S.  W.  236. 

[2,  3]  The  fourth  assignment  questions  the 
sufficiency  of  the  petition,  on  the  ground  tbat 
it  falls  to  point  out  the  particular  acts  or 
things  constituting  the  negligence  with  suffi- 
cient deflniteness  to  apprise  defendant  of  the 
grounds  upon  which  plaintiff  relies  for  re- 
covery.   The  petition  alleges  rough  handling. 


and  likewise  sets  up  a  delay  in  something 
like  six  or  seven  hours  in  transit,  from 
which  negligent  acts  the  injuries  complained 
of  resulted.  TblB,  we  think,  was  sufficient 
It  does  not  appear  that  any  injury  resulted 
to  appellant  from  a  failure  to  more  definite- 
ly point  out  the  character  or  cause  of  the 
injury,  for  which  reason  this  assignment  is 
overruled. 

[4]  The  fifth  assignment  complains  of  the 
refusal  of  the  court  to  give  a  peremptory  In- 
struction in  behalf  of  defendant.  We  think 
the  evidence  was  amply  sufficient  to  demand 
a  submission  of  the  issues  raised  to  the  con- 
sideration of  the  Jury.  It  Is  true,  as  claim- 
ed by  appellant,  that,  where  a  caretaker  ac- 
companies the  shipment,  as  in  the  instant 
case,  no  presumption  obtains,  in  the  absence 
of  proof  showing  how  the  injury  occurred, 
tbat  it  was  due  to  the  negligence  of  the 
carrier,  as  held  in  Railway  v.  Franklin,  123 
S.  W.  1154;  This  doctrine  does  not  apply 
here,  for  the  reason  that  the  attendant  ex- 
plained the  manner  in  which  the  Injuries 
were  received;  that  is,  fie  showed  that  there 
was  rough  handling,  and  likewise  an  inex- 
cusable delay.  No  evidence  was  offered  by 
appellant,  contravening  the  presumption  of 
Injury  that  would  necessarily  arise  from 
such  conduct,  for  which  reason  the  doc- 
trine announced  in  said  case  is  not  avail- 
able to  appellant.  Wherefore,  said  assign- 
ment is  overiniled. 

[6]  There  was  no  error  in  permitting  the 
witness  Albin  to  testify  that  other  cattle  in 
the  same  shipment  were  killed.  This  was  a 
part  of  the  res  gestse,  and  was  therefore  ad- 
missible, and  ought  not  to  be  excluded,  un- 
der the  doctrine  announced  In  Railway  O). 
V.  Smith,  84  Tex.  351,  19  S.  W.  509,  because- 
it  did  not  appear  in  that  case  that  the  other 
horses  that  were  injured  were  in  the  same 
shipment. 

[8]  It  is  urged  that  the  court  erred  in  per- 
mitting plaintiff  to  offer  in  evidence,  for  tbe 
purpose  of  showing  market  value,  the  ac- 
count sales  of  said  cattle,  insisting  that  tbe 
same  was  not  evidence  of  their  market  val- 
ue. It  was  shown  that  the  cattle  were  sold 
on  tbe  same  day  and  upon  the  same  market 
to  which  they  had  been  shipped.  This  being 
true,  we  think  that  the  evideuce  was  ad- 
missible. The  case  of  I.  &  G.  N.  R.  Co.  v. 
Young,  72  8.  W.  68,  does  not  contravene  the 
correctness  of  this  view,  since  in  tbat  case  it 
was  held  not  admissible  to  show  what  tbe 
stock  brought  at  a  different  place  and  time. 

[7]  Tbe  eighth,  ninth,  and  tenth  assign- 
ments raise  'practically  the  same  question, 
and  may  be  considered  together.  By  them  It 
is  urged  that  paragraphs  4,  5,  and  6  of  tbe 
court's  charge  assume  tbat  there  waa  rough- 
handling  and  delay,  and  hence  are  upon 
tbe  weight  of  evidence.  We  have  examined 
each  of  these  subdivisions  of  the  charge, 
and  fail  to  find  any  basis  for  this  conten- 
tion.   Tbe  charges  complained  of  expressly- 
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leave  theoe  matters  as  lasnes  to  be  determin- 
ed by  the  Jary,  stating  tbat  if  they  believed 
that  the  cattle  were  roughly  bandied  or  de- 
layed in  transit,  and  that  such  was  occasion- 
ed by  the  negligence  of  the  defendant,  then 
to  find  for  the  plaintlfC.  Wherefore,  these 
assignments  are  overruled. 

The  eleventh  assignment  assails  the  sev- 
enth paragraph  of  the  charge,  on  the  ground 
that  it  assumes  negligence,  instead  of  leav- 
ing this  as  an  issue  to  be  found  by  the  jury. 
We  do  not  think  it  is  subject  to  this  criti- 
cism, because  the  question  of  negligence  vel 
non  was  made  an  issue,  and  was  submitted 
to  the  Jury  by  the  diarge.  Nor  is  the  eighth 
paragraph  obnoxions  to  the  criticism  that  It 
assumes  that  the  cattle  were  in  a  drawn, 
emaciated,  and  shrunken  condition.  This 
question  was  likewise  submitted  as  an  issue 
for  the  consideration  of  the  Jury. 

[I]  There  was  no  error  on  the  part  of  the 
court  in  telling  the  jury  that,  in  the  event 
they  fonnd  for  plaintifT,  then  to  find  6  per 
per  cent.  Interest  on  said  amount  from  the 
date  of  such  damage,  because  thla  amount  of 
damage  was  claimed  in  the  petition,  and 
where  such  Is  the  case,  In  the  event  that 
plaintiff  recovers,  he  is  entitled  to  interest 
from  the  date  of  the  injury.  See  G.,  O.  & 
S.  P.  Ry.  Co.  v.  Sheppard,  76  S.  W.  800 ;  al- 
so Railway  Co.  v.  Tankersley,  63  Tex.  67. 
See,  likewise,  Railway  Co.  v.  Oreatboase,  82 
Tex.  104,  17  S.  W.  834,  where  it  seems  to  be 
held  that  such  Interest  could  be  recovered 
from  the  time  of  the  injury,  even  though  it 
had  not  been  pleaded. 

[I]  It  Is  urged  by  appellant  that  plaintiff 
ought  not  to  recover  in  excess  of  6  pounds 
loss  in  weight  per  head  on  said  cattle,  for 
the  reason  that  it  appeared  from  the  evi- 
dence that  25  of  the  30  pounds  loss  would  be 
incidental  to  an  ordinary  shipment  This 
point  cannot  be  considered,  for  the  reason 
that  it  was  not  presented  In  the  motion  for 
new  trial. 

Appellant  urges  that  the  court  erred  in 
refusing  to  grant  a  new  trial,  on  the  ground 
that,  as  an  agent  of  the  plaintiff  accompa- 
nied said  shipment.  It  not  only  became  the 
duty  of  plaintiff  to  show  rough  handling 
and  delay  In  transit,  but,  unless  plaintiff 
showed  that  such  delay  and  rough  handling 
were  attributable  to  the  negligence  of  the 
defendant,  he  was  not  entitled  to  recover. 
The  evidence  did  show  that  there  was  rough 
handling  of  the  cattle  en  route,  and  likewise 
a  delay  of  five  hours  at  Stephenville,  await- 
ing an  engine  from  Ft.  Worth.  The  cattle 
were  shown  to  hare  been  injured  by  reason 
of  this  rough  handling  and  delay.  These 
facts,  we  think,  discharged  the  burden,  so 
far  as  plaintiff  was  concerned;  and  it  be- 
came appellant's  duty  to  negative  by  its 
proof  the  implication  of  negligence  that 
would  arise  therefrom,  and  a  failure  to  do 


so  on  its  part  entitled  plaintiff  to  a  recovery. 
This  view,  we  think,  is  supported  by  the  doc- 
trine announced  in  St  Louis  &  San  Francis- 
co Ry.  Co.  V.  Franklin,  supra.  The  other 
assignments  are  regarded  as  without  merit, 
and  are  overruled. 

Finding  no  error  in  the  judgment,  tlie 
same  is  affirmed. 

Affirmed. 


8AN  JUAN  DITCH  CO.  v.  CASSIN  et  aLt 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  16,  1911.    Rehearing  Denied 
Dee.  20,  1911.) 

1.  Waters  and  Watbb  Coubses   (|  247*)— 
Wateb  Riohtb— Actions— Pktitioh. 

A  petition  which  alleges  that  plaintifts 
were  the  owners  and  in  possession  of  land  de- 
scribed, In  the  semlarid  region  of  the  state, 
that  _  the  lands  bad  been  supplied  with  water 
for  irrigation  from  a  ditch  under  an  ancient 
grant,  that  defendant  operated  another  ancient 
ditch  nnder  an  ancient  grant  for  the  irrigation 
of  other  lands  described,  that  the  two  ditches 
had  been  continuously  nsed  by  the  owners  of 
the  lands,  who  had  shared  in  the  use  of  the 
water  proportionately,  that  defendant  unjustly 
began  to  use  practically  all  of  the  waters,  and 
during  a  season  unreasonably  consumed  prac- 
tically all  of  the  available  water,  and  thereby 
deprived  plaintiffs  of  their  just  proportion, 
causing  damages  alleged  in  detail,  and  which 
prays  for  an  injunction,  states  a  cause  of  ac- 
tion for  the  determination  of  the  water  rights 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  314;  Dec  Dig.  I 
247.»]  •*   .         . 

2.  Waters  and  Water  Courses  ({  166*)— 
Grants  fob  Ibrioation— Rights  Acqitiked. 

The  Mexican  government  granted,  on  Feb- 
ruary 5,  1S24,  a  large  number  of  grants  of 
water  to  various  grantees.  On  a  subsequent 
da^,  it  granted  grants  of  water  for  other  land, 
using  the  same  language.  Few  grants  were 
subsequently  made.  Each  grant  granted  to  the 
grantees  "1  day  of  water  with  its  correspond- 
ing labor  of  land."  The  original  grantees  of 
iKJtb  lands  used  the  water  for  irrigating  their 
lands  concurrently.  Beld,  that  the  grants  did 
not  give  any  superior  right  to  any  or  the  gran- 
tees, but  the  grants  distributed  to  each  water 
rights  in  common. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  174-183;  Dec. 
Dig.  !  156.»] 

3.  Waters  and  Water  Courses   (|  15G*)— 
Water  Rights. 

Where  grantees  of  water  rights  have  only 
equal  rights  in  the  waters  of  a  stream,  each 
must  use  the  water  with  a  due  regard  to  the 
rights  of  the  other  grantees. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  174^183;    Dec 
Dig.  §  156. •] 


Appeal  from  District  Court,  Bexar  Coun- 
ty; J.  L.  Camp,  Judge. 

Action  by  William  Cassin  and  others 
against  the  San  Juan  Ditch  Company.  From 
a  temporary  injunctional  order,  defendant 
appeals.    Affirmed. 

Swearlngen  &  Tayloe,  Marcus  W.  Davis, 
and  Bryan  F.  Williams,  for  appellant  dark 
&  Bliss,  for  appellees. 
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COBBS,  J.  This  comes  np  on  appeal  for 
review  of  a  temporary  writ  of  injunction 
granted  by  the  court,  awarding  40  per  cent. 
of  the  flow  of  the  water  of  the  San  Antonio 
river  to  appellees,  and  60  per  cent  of  said 
flow  of  water  to  appellant. 

The  petition  of  plaintiffs  proceeds  upon 
the  theory  that  they  were  the  owners  and 
possessors  of  lands  that  had  been  supplied 
with  water  for  domestic,  and  Irrigation  pur- 
poses by  the  ancient  ditch,  known  as  the 
Acequla  de  la  Espada,  describing  the  origin 
and  termination  of  said  ditch,  its  course, 
and  that  appellees  together  owned  the  ditch 
and  all  the  water  rights  that  were  originally 
granted  with  the  lands.  They  were  set 
apart  by  the  government  of  Spain  for  the 
use  of  the  inhabitants  of  the  mission  of  San 
EYanclsco  de  la  Espada,  and  that  the  ditch 
was  originally  constructed  under  the  Span- 
ish government  for  the  purpose  of  supplying 
said  lands  with  water  for  irrigation  pur- 
poses and  the  occupants  of  the  land  with 
water  for  domestic  purposes. 

It  was  further  alleged  that  the  appellant 
corporation  owns  and  operates  an  ancient 
ditch,  known  as  the  Acequla  de  San  Juan, 
describing  its  origin,  course,  and  termina- 
tion; and  that  it  is  now  operating  and  has 
for  many  years  operated  said  ditch  for  the 
purposes  of  supplying  lands  adjacent  to  same 
with  water  for  irrigation  purposes;  and  that 
the  lands  that  appellant  corporation  supplies 
with  water  for  irrigation  purposes  are  part 
of  the  lands  originally  set  apart  and  given 
by  the  Spanish  government  for  the  use  of 
the  Inhabitants  of  the  mission  of  San  Juan 
de  Caplstrano;  and  that  appellant's  said 
ditch  was  originally  constructed  under  the 
authority  and  control  of  the  Spanish  govern- 
ment for  the  purpose  of  supplying  said 
lands  with  water  for  irrigation  purposes. 
The  petition  then  proceeds  at  length  with 
allegations  tending  to  show  the  history  of 
the  Spanish  government  and  its  purpose  in 
the  establishment  of  missions  and  the  con- 
struction of  ditches,  and  the  ownership  and 
control  of  the  Spanish  government  of  its  wa- 
ter, and  the  granting  to  the  Inhabitants  of 
the  missions,  in  connection  with  the  lands, 
the  use  of  the  water  of  the  San  Antonio  river 
for  domestic  and  Irrigation  purposes  equally 
and  proportionately. 

It  was  further  alleged  that  the  two  ditch- 
es referred  to  were  continually  used  by  own- 
ers of  the  lands  and  that  they  shared  in  the 
use  of  the  water  of  the  San  Antonio  river 
for  said  purposes  equally  and  proportionate- 
ly; that  the  owners  of  the  lands  watered  by 
the  San  Juan  ditch  and  the  owners  of  the 
land  watered  by  the  Espada  ditch  continued 
to  use  the  waters  of  said  river,  sharing  pro- 
portionately in  the  use  of  said  waters  until 
1910,  when  appellant  corporation,  which  had 
become  the  owner  of  the  water  rights  of 
the  owners  of  the  land  supplied  with  water 
thereby,  commenced  unjustly  and  unreason- 
ably  using  practically  all  of  the  waters  of 


said  river,  and  thus  deprived  the  ownen 
and  possessors  of  said  lands  that  had  been 
supplied  with  water  by  said  Espada  ditch  of 
their  Just  and  reasonable  share  of  said  wa- 
ters; and  that  appellaift  coi^poration,  dur- 
ing the  season  of  1910,  continued  to  so  un- 
justly and  unreasonably  use  and  consume 
practically  all  of  the  available  supply  of 
water  furnished  by  the  San  Antonio  river, 
and  deprived  appellees  of  their  Just  propor- 
tion of  said  waters,  causing  appellees,  re- 
spectively, damages,  which  damages  are  al- 
leged In  detail. 

Appellees  allege  their  respective  quanti- 
ties of  lands  ow^ed  and  occupied  by  them, 
and  also  allege  that  the  defendant  corpo- 
ration supplies  through  its  ditch  with  water 
for  irrigation  purposes  land  about  equal  In 
acreage  to  the  lands  belonging  to  and  pos- 
sessed by  appellees.  It  was  alleged  that  the 
lands  are  situated  In  the  semlarid  .region  of 
Texas,  where  there  is  frequently  an  Insuffi- 
cient rainfall,  and  irrigation  is  necessary  to 
supply  this  deficiency  of  rainfall;  that  the 
lands  were,  well  adapted  to  agriculture,  and 
to  a  great  extent  had  always  been  used  for 
said  purpose  since  the  same  were  granted  to 
the  mission  of  San  Francisco  de  la  Espada, 
and  before  the  wrongful  acts  of  appellant 
corporation  their  lands  had  produced  boun- 
tiful crops,  and  had  been  profitable,  and  by 
reason  of  their  deprivation  of  their  share  of 
water  the  lands  would  be  greatly  reduced  in 
productiveness,  and  reduced  in  the  cash  mar- 
ket value  to  less  than  one-tenth  of  what 
would  be  their  cash  market  value,  if  sup- 
plied with  their  Just  proportion  and  reason- 
able share  of  the  waters  of  the  river,  and.  In 
fact,  would  practically  be  deprived  of  their 
market  value.  If  deprived  of  their  Just  share 
of  the  flow  of  water. 

The  petition  suflJclently  described  the 
lands  In  controversy.  It  also  alleged  that 
the  appellant  corporation  had  become  the 
owner,  not  only  of  the  San  Juan  ditch,  but 
also  of  the  rights  of  the  owners  of  the  land 
supplied  with  water  thereby;  and  further 
alleged  the  specific  quantity  of  land  owned 
and  occupied  by  each  of  them  entitled  to  Ir- 
rigation, and  that  appellant  corporation  Is 
possessed  of  land  about  equal  in  acreage  to 
the  land  belonging  to  and  possessed  by  ap- 
pellees. The  petition  concludes  with  tbe 
usual  prayer  for  temporary  writ  of  injnne- 
tlon  restraining  appellant  from  continuing 
its  unjust  acts,  and  for  the  said  temporary 
writ  of  injunction  to  be  made  perpetual  on 
final  trial. 

[1]  Appellant  has  directed  most  of  its 
objections  to  the  sufficiency  of  the  petition, 
and  submitted  a  number  of  assignments  of 
error  and  propositions  thereunder,  calling 
into  question  its  sufficiency  upon  many  dif- 
ferent phases.  We  overrule  all  such  assign- 
ments, and  hold  that  the  petition  has  suffi- 
ciently pleaded  a  cause  of  action.  We  t:lilnk 
the  description  is  also  definite  enough  <or  tbe 
purposes  of  the  Injahctlon. 


Digitized  by 


Google 


Tex.) 


WISJEMAN  ▼.  COTTINGHAM 


817 


Appellant  also  pleaded  and  asserted  a 
claim  to  the  water  by  reason  of  a  prior  pat- 
ent, and  also  claimed  a  prescriptive  right 
thereto  by  adverse  use  of  the  water  for 
more  than  10  years.  We  do  not  think  this 
last  claim  of  right  has  been  supported  by 
proof,  and  it  is  overruled. 

[2]  There  was  introduced  In  evidence,  and 
agreed  to  by  counsel,  a  map,  made  by  F. 
Glraud  in  1874,  for  the  purpose  of  showing 
the  exact  location  of  the  San  Juan  and  the 
Espada  ditches,  and  also  for  the  purpose  of 
showing  the  various  divisions  of  land,  called 
"suertes,"  from  the  two  ditches.  The  map 
lllnstrates  the  snbdlvislons  of  land  that  were 
intended  to  be  watered  from  the  two  ditches. 
It  was  agreed  that  the  land  indicated  on  the 
map  is  now  riparian  to  the  two  ditches,  and 
that  no  land  is  being  watered  from  either  of 
the  two  ditches  that  was  not  originally  in- 
cluded In  the  land  designated  by  the  Spanish 
government  to  be  watered  by  the  two  ditches. 
Both  ditches  take  the  water  from  the  San 
Antonio  river.  The  water  goes  into  the  San 
Juan  ditch  from  the  San  Antonio  river  just 
below  the  land  belonging  to  the  Southwestern 
Insane  Asylum.  The  head  of  the  Espada 
ditch  is  on  the  west  side  of  the  river  a  mile, 
or  a  mile  and  a  half,  below  the  head  of  the 
San  Juan  ditch,  which  is  on  the  east  side  of 
the  river. 

For  the  purpose  of  indicating  appellant's 
claim  to  the  superior  and  prior  grant  of  wa- 
ter from  the  flow  of  the  river  through  the  San 
Juan  ditch,  there  was  offered  in  evidence, 
and  agreed  to,  a  form  of  grant,  set  out  in 
their  brief.  In  which  alone  is  pertinent,  among 
other  things,  the  following  language:  "In  the 
name  of  the  Mexican  nation  grants  him  1  day 
of  water  with  its  corresponding  labor  of 
land  at  the  San  Juan  Mission."  The  majori- 
ty of  the  grants  made  by  the  Mexican  gov- 
ernment in  the  San  Juan  mission  field  are 
dated  February  5,  1824,  though  some  were 
made  subsequently.  Those  in  Espada  mission 
field -were  made  February  6,  1824;  one  on 
the  4th,  and  quite  a  number  subsequent 
The  total  number  of  days  of  water  given  to 
the  grantees  in  the  San  Juan  field  is  exactly 
the  same  as  that  given  to  the  grantees  In 
the  Espada  field,  being  25  days  in  each  In- 
stance. 

The  original  grantees  of  both  mission  fields 
used,  from  date  of  grants,  the  water  for  ir- 
rigating their  lands  concurrently  to  present 
time,  except  from  about  1860  to  1875  the 
use  of  San  Juan  ditch  was  discontinued,  as 
was,  for  10  years,  the  lower  part  of  the  Es- 
pada  ditch,  owing  to  a  break  in  it. 

This  controversy  would,  perhaps,  never 
have  arisen  but  for  the  lessened  fiow  of  the 
San  Antonio  river  in  the  last  few  years,  and 
Its  failure  to  provide  a  sufficient  fiow  to  fill 
the  said  ditches. 

While  we  do  not  question  the  power  that 
was  vested  in  the  Mexican  government  to 


make  valid  grants  of  the  waters  of  public 
streams  to  individuals  that  would  give  exclu- 
sive'prior  right,  it  has  not  undertaken  to  do 
so  in  this  instance,  and  there  is  nothing  in 
the  grants  that  Justifies  such  a  construction. 

It  is  not  necessary,  for  the  purposes  of 
this  case,  to  go  into  any  lengthy  discussion 
of  the  purpose  of  that  government  to  lay 
out  a  scheme  for  irrigating  lands  in  this 
section.  It  is  sufficient  only  to  say  the  grants 
appear  to  distribute  to  each  one  of  the  par- 
ties owning  rights  on  the  ditch  in  common, 
in  the  particular  field,  but  not  giving  a  su- 
perior right  to  water  in  the  San  Antonio  riv- 
er that  would  deprive  other  riparian  own- 
ers of  their  proportionate  share  of  the  flow 
of  the  river,  whether  similarly  situated  on 
another  ditch  taking  water  from  the  river, 
or  having  other  rights  to  the  waters  flow- 
ing in  San  Antonio  river.  Therefore,  what- 
ever right  the  appellees  had  to  the  flow  of 
water  is  in  common  with  all  the  others. 

[3]  We  think  this  case  falls  under  the  doc- 
trine announced  in  Watklns  Land  Co.  v. 
Clements,  98  Tex.  678,  86  S.  W.  733,  70  L.  B. 
A.  964,  107  Am.  St  Rep.  653,  which  gives 
equal  rights  to  each  one  of  them  in  the  wa- 
ters of  the  San  Antonio  river,  but  of  course, 
the  use  must  be  reasonable,  having  a  due 
regard  to  the  rights  of  others  in  Its  use; 
none  having  a  superior  and  prior  right  to 
its  flow.  This  conclusion,  therefore,  disposes 
of  all  the  assignments  of  error,  and  th^ 
are  overruled. 

As  this  Is  an  appeal  from  a  temporary  or- 
der, the  court  below  has  jurisdiction  of  the 
case  until  disposed  of  finally,  but  no  com- 
plaint is  made  that  there  was  any  error  in 
distributing  the  flow  of  water  between  the 
parties,  and  the  judgment  is  affirmed. 


WISEMAN  V.  COTTINGHAM  et  aL 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  22,  1011.    Rehearing  Denied 
Dec.  20,  1911.) 

1.  Judgment    (i  335*)— Biix   o»  Review— 
Pasties. 

On  bill  of  review  against  a  judgment 
awarding  recovery  of  land,  brought  by  heirs 
who  were  not  personaUy  served,  it  was  not 
necessary  to  cite  defendants  in  the  original 
suit,  who  were  not  interested  adversely  to  the 
heirs. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  SS  647-663;    Dec  Dig.  §  335.*] 

2.  Executors  and  Adminibtbatobb  (§  438*) 
— Seevice  of  Process — Effect  on  Heirs. 

Under  Rev.  St.  1879,  art.  1202,  providing 
that  in  suits  against  decedents'  estates,  involv- 
ing title  to  land,  the  executor  or  administrator. 
If  any,  and  the  heirs,  shall  be  made  parties  dc-  - 
fendant,  in  a  suit  to  recover  land,  the  heirs 
were  necessary  parties,  and  personal  service 
on  an  administrator  did  not  make  them  parties. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  1765-1785; 
Dec  Dig.  {  438.*] 
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8.  EixcnoN  OF  Remedies  (5  7*)  —  Fiuira 
Claui  Aoainst  Decedent's  Estate. 

By  filing  a  claim,  founded  on  a  vendor's 
lien  note,  with  the  purchaser's  administrator, 
the  vendor  elected  to  recover  on  the  note,  pre- 
cluding subsequent  suit  to  recover  the  land. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  i  12;   Dec.  Dig.  i  7.*] 

4.  Vendob  and  Pubchabeb  (J  93*)— Rescis- 
sion FOB  Nonpayment  of  Pbice. 

A  vendor  who  has  been  paid  a  large  part 
of  the  purchase  money  should  not  be  per- 
mitted to  rescind  the  contract  and  recover  the 
land,  if  the  purchaser  is  ready,  willing,  and 
able  to  pay  the  balance  due,  no  matter  how 
long  he  has  been  in  default. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  153,  154;  Dec.  Dig.  S 
93.*] 

5.  Descent  ard  Distbibution  (i  8*)— Re- 
covEBT  OF  Land— Insoltemct  of  Estatk— 
Effect. 

Insolvency  of  a  deceased  purchaser's  es- 
tate does  not  affect  his  heirs'  right  to  recover 
the  land  against  the  vendor,  where  the  balance 
dae  on  the  price  has  been  paid  into  court. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.   §§  33-39;    Dec   Dig. 

8  a*] 

Appeal  from  District  Court,  Wilson  Coun- 
ty;  B.  A.  Stevens,  Judge. 

I.  E.  Wiseman  having  recovered  judgment 
against  J.  R.  Cottingham  and  others  in  a 
suit  for  land,  Mamie  Cottingham  Chambllss 
and  others  brought  a  bill  of  review,  and 
from  a  decree  in  their  favor  Wiseman  ap- 
peals.   Affirmed. 

Canfleld  &  King  and  L.  B.  Wiseman,  for 
appellant  Shook  &  VanderHoevoi  and  Webb 
&  Goeth,  for  appelleea. 

FLY,  J.  I.  B.  Wiseman,  appellant  herein, 
instituted  suit  against  J.  R.  Cottingham,  in- 
dividually and  as  administrator  of  the  estate 
of  T.  A.  Cottingham,  deceased,  W.  H.  Cot- 
tingham, and  the  unknown  heirs  of  T.  A. 
Cottingham  to  recover  of  them  2&  acres  of 
land,  alleged  to  have  been  conveyed  to  T.  A. 
Cottingham  by  James  R.  and  Lizzie  West  on 
September  16,  1906.  The  suit  was  instituted 
on  February  26,  1909.  In  the  petition  it  was 
represented  that  In  the  deed  from  James  R. 
West  and  Lizzie  West  to  T.  A.  Cottingham 
a  vendor's  lien  had  been  retained  to  secure 
a  certain  promissory  note,  executed  by  Cot- 
tingham, for  $125,  which  became  due  on 
October  1,  1907,  and  was,  together  with  the 
superior  title  to  the  land,  transferred  to  ap- 
pellant on  January  14,  1909,  and  that  the 
same  bad  not  been  paid,  and  that  appellant 
had  abandoned  suit  on  the  note  and  insti- 
tuted suit  for  the  land. 

The  imkuown  heirs  of  T.  A.  Cottingham 
were  cited  by  publication,  and  on  December 
22,  1909,  judgment  by  default  was  taken 
against  J.  R.  Cottingham  and  W.  H.  Cotting- 
ham, and,  the  unknown  heirs  of  T.  A.  Cot- 
tingham not  having  answered,  an  attorney 
having  been  appointed  guardian  ad  litem  to 
represent  them,  and  having  filed  a  plea  of 


not  guilty  for  them,  and  the  canse  being 
heard  by  the  court,  judgment  for  the  land 
was  rendered  in  favor  of  appellant. 

On  October  11,  1910,  Mamie  Cottinghani 
Chambllss,  joined  by  her  husband,  Thomas 
W.  Chambllss,  and  Clive  Cottingham,  ap- 
pellees herein,  filed  a  bUl  of  review,  repre- 
senting that  they  resided,  respectively,  is 
North  Carolina  and  Missouri,  and  alleged 
that  in  1906  James  R.  West  owned  the  cer- 
tain 25  acres  of  land  involved  in  the  suit  in- 
stituted by  appellant,  and  conveyed  the  same 
to  T.  A.  Cottingham  for  $150  cash  and  a 
note  for  $125;  that  they  were  the  heirs  of 
T.  A.  Cottingham,  who  had  died  in  March. 
1907;  that  J.  R.  Cottingham  was,  in  Sep- 
tember, 1907,  appointed  administrator  of  the 
estate  In  Bezar  county,  and  In  December, 
1907,  appellant  had  filed  her  claim,  evi- 
denced by  the  note  for  $125,  with  the  ad- 
ministrator for  allowance ;  that  the  same  was 
allowed  according  to  Its  ftioe,  tenor,  and  ef- 
fect, and  the  same  was  entered  upon  the 
claim'  docket  It  was  further  alleged  that 
when  she  filed  the  claim  for  allowance  ap- 
pellant did  not  own  the  superior  title  of 
the  vendor,  but  afterwards,  on  January  14, 
1909,  obtained  such  title  from  James  R 
West,  and  May  3,  1909,  instituted  suit  for  a 
recovery  of  the  land;  that  appellees  were 
not  served  with  personal  citation,  but  only 
by  publication;  and  that  they  were  not 
bound  by  the  judgm^it  obtained  against  them 
as  unknown  heirs.  Appellees  tendered  into 
court  the  full  amount  of  the  principal,  in- 
terest, and  attorney's  fees  due  on  the  promis- 
sory note,  and  the  same  had  been  tendered 
by  the  administrator,  as  well  as  appellees,  to 
appellant,  and  had  been  refused  by  her. 
They  prayed  for  a  cancellation  of  the  judg- 
ment against  them,  and  that  tb^,  for  the 
benefit  of  all  the  heirs  and  the  estate  of  T. 
A.  Cottingham,  be  vested  with  title  to  the 
land. 

The  cause  was  heard  on  the  bill  of  review, 
and  on  December  21,  1910,  the  court  decreed 
the  land  to  appellees,  who  were  found  to  be 
heirs  of  T.  A.  Cottingham,  canceled  the  prom- 
issory note,  and  ordered  that  appellant  take 
and  receive  the  sum  of  $205.80,  being  the 
principal,  interest,  compound  interest  and 
attorney's  fees  due  on  the  note,  which  was 
in  the  hands  of  the  district  clerk  of  Wilson 
county,  together  with  all  costs  of  court 

The  trial  judge  found  the  facts  to  be  as  al- 
leged in  the  bill  of  review,  which  findings 
are  supported  by  the  statement  of  facts,  and 
that  appellees  were  entitled  to  one-seventh  of 
the  estate  of  T.  A.  Cottingham. 

[1]  Appellant  sought  by  plea  to  abate  the 
suit,  on  the  ground  that  it  appeared  from  the 
bill  of  review  that  J.  R.  Cottingham,  as  ad- 
ministrator and  individually,  and  W.  H.  Cot- 
tingham were  defendants  In  the  original 
suit  which  was  overruled,  and  this  Is  made 
the  subject  of  the  first  and  fourth  asstgu- 
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ments  of  error,  and  practically  the  same  ques- 
tion Is  raised  in  the  second  and  seventh  as- 
signments of  error.  The  propositions  are 
that  in  a  suit  to  set  aside  or  vacate  a  judg- 
ment it  is  the  general  role  that  all  persons 
should  be  made  parties  who  were  parties  to 
the  original  proceeding,  and  that  when  cer- 
tain defendants  are  personally  cited  and  oth- 
ers cited  by  publication,  and  judgment  was 
rendered  against  all  of  them,  those  cited  by 
publication  cannot  have  a  judgment  against 
all  the  defendants  set  aside  as  to  all  of 
them.  It  is  provided  In  article  1376,  Bev. 
Stats.  1805,  that,  "in  cases  in  which  judg- 
ment has  been  rendered  on  service  of  process 
by  publication,  where  the  defendant  has  not 
appeared  in  person  or  by  attorney  of  his 
own  selection,  a  new  trial  may  be  granted 
by  the  court  upon  the  application  of  the  de- 
fendant for  good  cause  shown,  supported  by 
affidavit,  filed  within  two  years  after  the  ren- 
dition of  such  judgment."  In  the  succeed- 
ing article  of  the  statutes,  it  provides  for 
process  to  be  made  upon  the  parties  adverse- 
ly interested  In  the  judgment.  It  did  not  ap- 
pear from  the  pleadings  or  any  other  part 
of  the  record  that  J.  R.  Cottingham  or  W. 
H.  Cottingham  were  adversely  interested  in 
the  judgment  against  appellees ;  but,  on  the 
other  Itand,  they  would  indicate,  as  appeared 
from  the  testimony,  that  they  were  not  in- 
terested adversely  to  appellees.  The  cases 
cited  by  appellant  have  no  applicability  to  a 
case  of  unknown  heirs,  cited  by  publication, 
applying  for  a  new  trial,  after  the  term, 
through  a  bill  of  review.  The  judgment  vests 
the  title  to  the  land  in  appellees,  for  the  use 
and  benefit  of  all  the  heirs  of  T.  A.  Cotting- 
ham and  the  estate  of  deceased.  The  plead- 
ings of  appellant  show  that  the  equitable  ti- 
tle to  the  land  was  in  the  estate  and  heirs  of 
T.  A.  Cottingham,  rendering  it  impossible 
for  the  other  defendants  to  have  any  Inter- 
est adverse  to  appellees.  The  statute'  re- 
quires the  citation  of  those  only  who  are 
adversely  Interested  in  the  judgment,  and  no 
one  could,  under  the  circumstances,  be  so 
adversely  Interested,  except  appellant 

[2]  It  is  provided  in  arUcle  1202,  Rev. 
Stats.  1879:  "In  every  suit  against  the  es- 
tate of  a  decedent  involving  the  title  to  real 
estate,  the  executor  or  administrator,  If 
any,  and  the  heirs  shall  be  made  parties  de- 
fendant." That  statute  disposes  of  the  eighth 
assignment  of  error,  through  which  it  Is  con- 
tended that  personal  service  on  the  admin- 
istrator made  the  heirs  of  T.  A.  Cottingham 
parties,  and  that  they  were  not  necessary 
parties. 

[8]  Appellant  proved  up  and  filed  her  claim, 
founded  on  the  note  for  the  purchase  money, 
with  the  administrator,  who  allowed  it,  and 
it  was  approved  by  the  court    The  filing  of 


the  claim  with  the  administrator  was  an 
election  to  recover  on  the  note,  and  appel- 
lant bad  no  right  afterwards  to  sue  for  the 
land.  She  had  a  choice  of  remedies.  She 
could  abandon  the  contract  and  recover  the 
land,  or  affirm  the  .contract  and  have  judg- 
ment for  her  debt  and  a  foreclosure  of  the 
lien.  She  chose  the  latter  when  she  filed 
her  claim  with  the  administrator.  The  al- 
lowance and  approval  of  the  claim  consti- 
tuted a  Judgment  against  the  estate.  Neill 
V.  Hodge,  6  Tex.  487,  and  Willis  v.  Smith,  66 
Tex.  658,  and  numerous  other  decisions  in- 
tervening. Having  proceeded  to  judgment  on 
her  claim,  she  lost  her  right  to  sue  for  and 
recover  the  land.  Von  Roeder  v.  Robson, 
20  Tex.  754;  Roberts  v.  Lovejoy,  60  Tex. 
253 ;  Hartley  v.  Harris,  70  Tex.  181,  7  S.  W. 
797;  Gunst  v.  Pelham,  74  Tex.  686,  12  S.  W. 
233;  Pierce  v.  Moreman,  84  Tex.  506,  20  S. 
W.  821 ;  Gardener  v.  Griffith,  03  Tex.  355,  53 
S.  W.  314.  T.  A.  Cottingham  had  paid  over 
one-half  the  purchase  money,  and  appellant 
should  not  be  allowed  to  recover  the  land, 
unless  appellees  were  unwilling  to  pay  the 
balance.    Pierce  v.  Moreman,  herein  cited. 

[4]  Appellees  had  the  right  to  pay  off  the 
indebtedness  against  the  land,  no  matter  how 
long  they  had  been  in  default  Tom  v.  Woll- 
hoefer,  61  Tex.  277;  Estell  v.  Cole,  62  Tex. 
695;  Hamblen  v.  Folts,  70  Tex.  134,  7  S.  W. 
834;  Moore  v.  Gleseclte,  76  Tex.  543,  13  S. 
W.  290.  Justice  and  equity  demand  t^at 
when  a  vendor  Itas  been  paid  a  large  part 
of  the  purchase  mon^  the  harsh  and  rigor- 
ous measure  of  resclteion  of  the  contract  and 
a  recovery  of  the  land  should  not  be  permit- 
ted, when  the  vendee  Is  ready,  willing,  and 
able  to  pay  off  the  remaining  indebtedness. 
Appellant  lost  nothing  by  being  compelled 
to  receive  the  purchase  money,  except  the 
Inequitable  privilege  of  obtaining  land  worth, 
perhaps,  $1,000  for  less  than  $200.  The  dis- 
trict judge  did  not  err  in  granting  a  new 
trial,  in  setting  aside  the  original  judgment 
and  in  rendering  the  Judgment  tliat  he  i&a- 
dered. 

[5]  If  the  estate  of  T.  A.  Cottingham  was 
insolvent,  how  did  that  fact  in  any  way 
damage  appellant?  Her  money  is  in  court, 
and  if  it  had  not  been  paid  appellant  had  a 
lien  on  the  land  superior  to  all  claims,  ex- 
cept funeral  exi>enses  and  expenses  of  last 
sickness,  and  expenses  of  administration,  for 
payment  of  which  the  personal  property 
lacked  less  than  $2  of  being  sufficient  The 
report  of  the  administrator  showed  that  the 
property  was  "more  than  sufficient  in  val- 
ue to  pay  all  debts  due  this  estate."  Appel- 
lant in  no  event  could  be  injuriously  affected 
by  any  supposed  insolvency  of  the  estate. 

None  of  the  assignments  is  meritorious, 
and  the  judgment  wUl  be  affirmed. 
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BENFBO  ▼.  TEXAS  CENT.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texaa.    Austin. 

Not.  15,  1911.    Rehearing  Denied 

Dec.  20,  1911.) 

1.  Tbial  (8  243*)— iNSTBuonoNS— Conflict- 
ing Instructions. 

An  instruction,  in  an  action  for  injuries  to 
a  passenger,  which  follows  the  petition  and 
authorizes  a  recovery  if  the  carrier  negligently 
failed  to  stop  the  train  a  reasonably  sufficient 
length  of  time  for  the  passenger  to  alight  in 
safety,  or  failed  to  assist  the  passenger  to 
alight,  or  failed  to  provide  a  step-box  on  which 
he  might  alight,  and  a  charge  authorizing  ft 
verdict  for  the  carrier  if  it  stopped  its  train 
a  reasonably  sufficient  time  for  the  passenger 
to  alight,  are  conflicting,  necessitating  a  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  li  664-565;   Dec.  Dig.  §  243.»] 

2.  Carbiers  (I  271*)— Cabbiage  of  Passen- 

OEBS— CONTBACTS. 

A  carrier  who  sells  a  passenger  a  ticket 
to  a  station  thereby  contracts  to  transport  him 
to  the  station  and  to  stop  the  train  there  long 
enough  to  allow  him  a  reasonable  time  to 
alight. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  f{  1067-1071;  Dec.  Dig.  |  271.*] 

8.  Tbial   (i  261*)— Instructions. 

Where  the  court  tried  an  action  for  in- 
juries to  a  passenger  on  the  theory  of  negli- 
gence vel  non,  as  to  the  failure  of  the  carrier 
to  stop  the  train  long  enough  to  allow  the 
passenger  a  reasonable  time  to  alight  the  re- 
fusal to  charge  that  if  the  trainmen  failed  to 
stop  the  train  a  reasonably  sufficient  time  for 
the  passenger  to  alight  in  safety,  the  failure 
was  negligence,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  587-595;   Dec.  Dig.  |  251.*] 

4.  CaBBIERS    (I   348*)— INJUBIES  lo    Passbh- 

GEBS— Instructions. 

A  charge,  in  an  action  for  injuries  to  a 
passenger  while  alighting,  that  if  the  pasBen- 
ger  alighted  in  safety,  but  continued  to  hold  on 
unnecessarily  to  the  railing  attached  to  the 
coach,  and  was  injured  thereby,  the  verdict 
must  be  for  the  carrier,  is  objectionable  for 
not  requiring  a  finding  that  the  passenger's 
acts  were  negligent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  1348.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  W.  W.  Renfro  against  the  Texas 
Central  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Clarice  &  Black  and  Morrow  &  Morrow, 
for  appellant  W.  E.  Spell  and  Collins  & 
Cummings,  for  appellee. 

KEY,  C.  J.  This  is  a  personal  Injury  suit, 
which  resulted  in  a  verdict  and  judgment  for 
the  defendant,  and  the  plaintiff  has  appealed. 

[1]  The  first  assignment  of  error  complains 
of  the  action  of  the  trial  court  in  giving  a 
special  charge  requested  by  the  defendant 
by  which  the  jury  were  Instructed  to  find  a 
verdict  for  the  defendant.  If  they  believed 
from  the  evidence  that  the  defendant  stopped 
its  train  a  reasonably  sufficient  time  for  the  i 


plaintiff  to  alight  therefrom.  It  is  contended, 
and  correctly  so,  that  the  charge  referred  to 
was  in  conflict  with  the  main  diarge  given 
by  the  court  which  followed  the  averments 
in  the  plaintiff's  petition,  and  authorized  a 
recovery  If  the  defendant  was  guUty  of  neg- 
ligence in  failing  to  stop  the  train  a  reasona- 
bly BufSclent  length  of  time  for  the  plaintiff 
to  alight  therefrom  In  safety,  or  in  not  as- 
sisting the  plaintiff  to  alight  from  the  train, 
or  In  falling  to  provide  a  step-box  upon  which 
the  plaintiff  might  alight  The  court  should 
not  have  given  these  conflicting  instructions. 
Baker  t.  Ashe,  80  Tex.  356,  16  S.  W.  36. 

The  second  assignment  complains  of  the 
refusal  of  a  charge  requested  by  the  plain- 
tiff, instmcting  the  jury  that.  If  they  believed 
from  the  evidence  that  defendant's  employes 
in  charge  of  its  train  failed  to  stop  a  reason- 
ably sufBcIent  time  for  the  plaintiff  to  alight 
in  safety,  such  failure  would  be  negligence. 
As  an  original  proposition  we  do  not  think 
the  court  should  have  submitted  any  question 
of  negligence  concerning  the  stopping  of  Ihe 
train  a  sufficient  length  of  time  to  allow  the 
plaintiff  a  reasonable  time  to  alight  there- 
from. 

[21  By  selling  the  plaintiff  a  ticket  to  the 
station  In  qnestlon,  the  defendant  bound  it- 
self by  contract  to  transport  him  to  that  sta- 
tion, and  stop  the  train  there  long  enough 
to  allow  him  a  reasonable  time  to  get  off, 
and.  If  it  failed  to  allow  him  such  reasonable 
time,  it  breached  its  contract  and  became 
liable  for  any  injury  resulting  therefrom,  re- 
gardless of  any  question  of  negligence. 

[J]  However,  as  the  court  tried  the  case 
upon  the  theory  of  negligence  vel  non  as  to 
the  failure  to  stop  the  train  long  enough  to 
allow  the  plaintiff  reasonable  time  to  disem- 
bark, we  think  it  should  have  given  the  spe- 
cial charge  requested  by  the  plaintiff. 

We  overrule  the  third  assignment,  because 
we  do  not  think  the  testimony  presented  the 
question  of  defendant's  negligence  In  failing 
to  stop  the  train  at  a  proper  place.  Nor  did 
it  raise  any  question  of  negligence  as  to  not 
assisting  plaintiff  to  alight  from  the  train. 

[4]  The  fourth  assignment  complains  of 
the  action  of  the  trial  court  in  giving  a  spe- 
cial Instruction  requested  by  the  defendant, 
which  reads  as  follows:  "If  you  believe 
from  the  evidence  that  the  plaintiff  disem- 
barked in  safety  from  defendant's  passenger 
train  at  Fowler  on  the  occasion  in  question, 
but  that  after  so  disembarking  he  continued 
to  hold  on  unnecessarily  to  the  iron  railing 
or  guard  attached  to  the  coach  at  the  place 
where  plaintiff  disembarked,  and  you  further 
believe  that  plaintiff  was  injured,  if  you  be- 
lieve he  was  injured,  by  reason  of  his  contin- 
uing to  hold  unnecessarily  to  such  railing, 
then  and  in  such  event  you  will  And  a  ver- 
dict for  the  defendant"  This  charge  is  ol>- 
jected  to  upon  the  ground,  among  others,  that 
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It  required  the  jnry  to  find  tor  the  defendant 
tf  it  found  that  the  plaintiff  committed  the 
acts  therein  referred  to,  wlthont  requiring 
a  finding  that  such  acts  constituted  negli- 
gence on  the  part  of  the  plaintiff.  We  sus- 
tain that  objection  and  hold  that  It  was  er- 
ror to  give  that  charge. 

We  do  not  think  error  was  committed  in 
giving  the  charge  complained  of  in  the  fifth 
and  last  assignment 

On  account  of  the  errors  pointed  out  In 
thld  opinion,  the  Judgment  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 


SMITH  V.  JONES. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  6,  1911.) 

1.  AppKAL  and   EbBOB  (!  742*)— ASSIQNMENTS 

OF  £<KBOB — Requisites. 

Assignments  of  error  that  the  court  erred 
In  refusing  to  allow  the  defeated  party  to  give  a 
man's  name  and  erred  in  not  granting  a  new  tri- 
al because  the  verdict  was  contrary  to  law,  and 
because  the  verdict  was  contrary  to  the  evi- 
dence, not  followed  up  in  the  brief  by  any  prop- 
osition nor  by  a  statement  showing  what  the 
record  contains  pertinent  to  the  assignments, 
are 'too  general,  and  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8000;  Dec.  Dig.  |  742.*] 

2.  Appeai,  and   Bbbos  <|  1002*)— Vkbdict— 
Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturt>ed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  !i  3935-^937;    Dec.  Dig.  | 

Appeal  from  Travis  County  Court;  R.  E. 
White,  Judge. 

Action  by  J.  O.  Smith  against  Harris 
Jones.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

O.  Dickens,  for  appellant 

KBT,  C.  J.  Smith  sued  Jones,  seeking  to 
recover  upon  a  rent  contract  by  which  he 
claimed  that  he  rented  Jones  a  tract  of  land 
for  one-third  of  the  produce  Jones  might 
raise  thereon  during  the  year.  There  was  a 
Jury  trial,  which  resulted  in  a  verdict  and 
Judgment  for  Jones,  and  Smith  has  appealed 
and  presented  the  case  in  this  court  upon 
two  assignments  of  error,  which  read  as 
follows: 

"First  Assignment  of  Error.  The  court 
erred  in  refusing  to  allow  appellant  to  give 
the  man's  name.  He  could  not  have  rented 
said  land  on  same  terms.    (See  tr.  p.  13.) 

"Second  Assignment  of  E2rror.  (See  tr.  p. 
10.)  The  court  erred  in  not  granting  the  ap- 
pellant a  new  trial,  for  said  verdict  was  con- 
trary to  the  law.  Said  verdict  is  contrary 
and  not  supported  by  the  evidence,  as  the 
appellee  admitted  he  rented  the  land  from 
appellant" 

[1]  These  assignments  are  too  general  and 


are  not  followed  ap  in  appellant's  brief  by 
any  proposition,  nor  by  a  statement  showing 
what  the  record  contains  pertinent  to  the  as- 
signments; and  therefore  the  appeal  Lb  not 
presented  in  such  a  manner  as  to  require 
this  court  to  pass  upon  its  merits. 

[2]  However,  as  the  statement  of  facta  is 
quite  brief.  It  has  been  carefully  read  and 
found  to  disclose  testimony  which  supports 
the  verdict.  That  testimony  was  given  by 
the  defendant  Jones,  and,  while  it  conflicted 
with  that  given  by  Mr.  Smith  and  by  Mr. 
Shaw,  Mr.  Smith's  prospective  father-in-law, 
and  by  Miss  Shaw,  who  testified  that  she 
was  engaged  to  be  married  to  Mr.  Smith 
such  conflict  of  testimony  presented  a  ques- 
tion of  credibility  which  it  was  tlie  province 
and  duty  of  the  Jury  to  pass  upon,  and 
which  action  of  the  Jury  this  court  does  not 
feel  called  upon  to  revise.  Mr.  Shaw  teatl- 
fled  that  he  rented  the  land  to  Mr.  Smith 
for  one-third  of  the  crop.  Mr.  Smith  testi- 
fied that  he  rented  it  to  Mr.  Jones  under  a 
contract  by  which  the  latter  agreed  that  Mr. 
Smith  was  to  have  one  third  of  the  crop,  Mr. 
Sliaw  one  tUrd,  and  Mr.  Jones,  the  tenant, 
the  remaining  third,  and  Mr.  Shaw  and  Miss 
Shaw  each  gave  testimony  corroborating 
Smith  in  tliat  regard.  Mr.  Jones  testified 
that,  while  he  made  the  rental  contract  with 
Mr.  Smith,  the  agreement  was  tliat  he  was 
to  pay  for  the  use  of  the  land  one-third  of 
the  crop  produced  thereon,  to  l>e  delivered 
by  him  to  Mr.  Shaw,  which  had  been  done, 
and  that  he  never  agreed  to  pay  or  deliver 
to  Mr.  Smith  any  portion  of  the  crop;  that  he 
voluntarily  consented  that  Smith  might  have 
some  roasting  ears  and  watermelons  for  his 
own  use.  It  may  be  that  the  Jury  was  com- 
posed of  farmers  or  other  persons  familiar 
with  rental  contracts  of  the  character  in 
question,  and  that  they  were  of  the  opinion 
that  Mr.  Jones'  version  of  the  matter  was  the 
more  probable.  At  any  rate,  they  had  the 
right  to  give  credence  to  his  testimony,  and 
base  their  verdict  thereon;  and,  having  done 
so,  and  the  trial  court  having  refused  to 
set  it  aside,  we  will  permit  it  to  stand. 

Affirmed. 


BROWN  GRAIN  CO.  v.  TUaOLB. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  6,  1911.) 

1.  Justices  of  the  Peace  (i  174*)— Appkai/— 

AUENDMENT  TO   PLEADING. 

Where  the  petition  in  an  action  in  a  Jus- 
tice's court  for  breach  of  contract  alleged  spec- 
ified damages,  the  allowance  of  an  amended  pe- 
tition in  the  county  court  alleging  greater  dam- 
ages was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  872;  Dec.  Dig.  |  174.*] 

2.  Sales  (|  418*)  —  Breach  of  0>ntbact  — 
Measure  of  Damages. 

Where  a  seller  of  a  car  of  seed  oats  deliver- 
ed a  car  short  a  specified  number  of  bushels,  the 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rop'r  Indexes 


Digitized  by 


Google 


822 


141  SOUTHWESTERN  BEPORTEB 


CTei. 


measnre  of  damages  was  the  market  valne  at 
the  time  of  delivery  of  the  oats  not  delivered. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Ji  1174r-1201;  Dec.  Dig.  {  418.*] 

3.  Appeal  and  Eebob  (§  1140*)— Disposition 
OF  Case  on  Appeai^-Eemittitub. 

Where  the  evidence  showed  the  amount 
which  plaintiff  was  entitled  to  recover,  and  the 
trial  court  rendered  judgment  in  excess  of  that 
amount,  the  court  on  appeal  will  render  judg- 
ment for  the  proper  amount  on  plaintiff  remit- 
ting the  excess,  otherwise  the  judgment  must  be 
reversed  and  cause  remanded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  4462-4478;  Dec.  Dig.  i 
1140.*] 

Appeal  from  Comanche  County  Court;  J. 
M.  Relger,  Judge. 

Action  by  T.  H.  Tuggle  against  the  Brown 
Grain  Company.  From  a  Judgment  for  plain- 
tiff rendered  by  the  county  court  on  appeal 
ifrom  a  justice's  judgment  for  plaintiff,  de- 
fendant appeals.    Reformed  and  rendered. 

L.  y.  Reld,  for  appellant  Geo.  BX  Smith, 
for  appellee. 

Findings  of  Fact 

JENKINS,  J.  Appellee  brought  suit  in  the 
justice's  court  against  appellant  to  recover  the 
sum  of  $101.70  for  the  failure  of  appellant  to 
comply  with  its  contract  in  delivering  a  car 
of  seed  oats.  The  contract  was  that  appellant 
was  to  deliver  to  appellee  at  Comanche,  Tex., 
a  car  of  red  rust-proof  seed  oats,  free  from 
Johnson  grass  seed,  and  suitable  for  sow- 
ing, at  60  cents  per  bushel.  The  car  of 
oats  was  delivered  and  paid  for  by  appellee. 
There  were  not  free  from  Johnson  grass  seed, 
but  contains  such  seed  and  were  unfit  for 
sowing.  Appellee,  upon  discovering  this  fact, 
tendered  the  oats  to  appellant,  who  refused 
to  receive  them.  Thereupon  appellee  sold 
said  oats  at  60  cents  per  bushel.  The  car 
was  short  49  bushels.  Appellee  recovered 
Judgment  in  the  county  court  for  fl01.70 
which  was  the  amount  due  him,  allowing  60 
cents  a  bushel  for  the  shortage  and  10  cents 
per  bushel  for  the  difference  in  price  which 
he  paid  for  the  oats  and  the  price  for  which 
he  sold  them.  Appellant  appealed  from  the 
judgment  of  the  Justice's  court,  and  in  the 
county  court  appellee  amended,  and  alleged 
that  the  oats  contracted  to  be  delivered  to 
him  were  worth  at  the  time  of  such  delivery 
75  cents  per  bushel,  which,  if  true,  would 
make  his  damages  $150.85.  Judgment  was 
rendered  in  the  county  court  in  favor  of  ap- 
pellee for  tbhs  amount.  The  evidence,  how- 
ever, shows  that  said  car  load  of  oats  was 
worth  on  the  market  in  Comanche  at  the 
time  of  such  delivery  only  60  cents  per 
bushel. 

Opinion. 

[1]  1.  Appellant  assigns  error  on  the  ac- 
tion of  the  court  in  allowing  appellee  to 
amend  In  the  coimty  court,  alleging  the  oats 
were  worth  75  cents  per  bushel.  Instead  of 


60  cents,  as  alleged  by  him  in  the  justice's 
court  There  was  no  error  In  this  action  of 
the  court  Such  amendment  did  not  set  np 
a  new  cause  of  action. 

[2]  2.  As  the  evidence  shows  that  the  oats 
contracted  to  have  been  delivered  would  have 
been  worth  only  60  cents  per  bushel  at  the 
time  of  such  delivery,  and  that  the  car  was 
short  49  bushels,  appellee  was  entitled  to  a 
Judgment  for  only  the  sum. of  $101.70. 

[3]  If  he  will  remit  in  this  court  within 
16  dajrs  from  this  date  the  excess  ia  the 
amount  of  the  judgment  recovered  by  him. 
to  wit,  $49.16.  the  judgment  of  the  trial 
court  will  be  afiirmed  in  his  favor  for  $101.- 
70;  otherwise  the  judgment  herein  will  be 
reversed,  and  this  cause  remanded. 

Appellee  having  filed  in  this  court  a  remit- 
titur for  the  sum  of  $49.15,  Judgment  Is  here 
reformed  and  rendered  for  appellee  for  $101.- 
70,  In  accordance  with  the  foregoing  opinion. 


GLASSCOCK  T.  DUftnTT.t 

(Court   of  Civil  Appeals   of  Texas.     Aostin. 

June  7,  1911.    On  Rehearing, 

Dec.  20,  1911.) 

Adverse    Possession    (|   71»)  —  Possessioh 

Under  "Deed." 

A  deed  by  a  widow  as  the  le^^  represen- 
tative of  her  husband,  which  recites  tbat,  in 
consideration  of  an  advancement  to  an  heir  of 
the  part  due  him,  to  be  deducted  from  the  inter- 
est due  him  as  an  heir,  in  the  final  settlement 
of  the  estate,  the  tract  conveyed  is  inventoried 
at  a  specified  sum  per  acre  and  accepted  by 
the  heir  as  grantee  on  that  valuation,  and 
which  grants  a  tract  described,  and  which  con- 
tains a  general  warranty  clause,  and  wUrh 
provides  that,  on  the  failure  of  title,  the  heir 
need  not  account  for  the  value  of  the  land  ia 
the  final  partition  of  the  estate,  is  a  deed  with- 
in Rev.  St.  1895,  art  3342,  giving  title  to  one 
holding  under  a  deed  for  five  years. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  405-429;  Dec.  Dig.  { 
71.* 

For  other  definitions,  see  Words  and  Pbru- 
es,  VOL  2,  pp.  1919-1924;   vol.  8,  p.  7630] 

Jenkins,  J.,  dissenting. 

Appeal  from  District  Court,  Wllliamsoo 
County;  Geo.  Calhoun,  Judge. 

Action  by  J.  J.  Dimmltt  against  A.  H. 
Glasscock.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Fisher  &  Allison,  Makemson  &  Hudson,  and 
N.  A.  Rector,  for  appellant  J.  F.  Taulbee, 
T.  J.  Lawhon,  and  Wilcox  *  Graves,  for 
appellee. 

RICE,  J.  Appellee,  daiming  title  in  fee  to 
643  acres  of  land  out  of  the  Francis  A.  Had- 
son  and  James  A.  Patterson  surv^s  in  said 
county  by  deeds  of  conveyance  from  and 
under  the  sovereignty  of  the  soli,  and  as  an 
advancement  from  his  father's  estate,  as 
well  as  by  virtue  of  the  statutes  of  three. 
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five,  and  ten  years  limitation,  brought  this 
suit  against  appellant  to  remove  cloud  from 
title  tb»eto  cast  thereon  by  appellant's  al- 
leged assertion  of  ownership  thereof,  based 
upon  a  decree  of  partition  In  his  father's  es- 
tate, wherein  he  was  awarded  an  undlyid- 
ed  interest  of  600  acres  out  of  said  Hudson 
surrey.  Appellant  answered  by  a  general 
denial  and  a  plea  of  not  guilty  and  by  cross- 
action,  setting  up  ownership  In  himself  of 
an  undivided  357.2  acres  In  said  surrey  by 
reason  of  the  following  facts,  to  wit:  That 
he  was  one  of  the  heirs  of  O.  W.  Glasscock, 
now  deceased,  who  died  In  1868;  that  said 
Glasscock,  before  bis  death,  acquired  by 
deed  a  500  acre  locative  Interest  In  said 
Hudson  survey  by  contract  with  Francis  A. 
l^udson,  the  owner  thereof;  that  said  in- 
terest was  never  divided  or  partitioned  be- 
tween said  Glasscock  and  said  Hudson  or 
his  heirs,  but -was  held  by  them  as  tenants 
in  common  up  to  the  death  of  the  said  Glass- 
cock ;  that  the  said  500-acre  Interest  was  al- 
lotted to  him,  appellant.  In  the  partition  of 
his  father's  estate  in  1870,  and  that  subse- 
quent thereto  J.  J.  Dimmltt,  Sr.,  the  father 
of  appellee,  acquired  the  entire  interest  of 
the  Hudson  heirs  in  the  balance  of  said  land, 
whereby  he  and  said  Dimmltt  continued  till 
April,  1880,  to  hold  said  tract  of  land  as  ten- 
ants In  common;  that  on  said  last-mentioned 
date  he,  appellant,  conveyed  to  said  Dimmltt, 
Sr.,  142.8  acres  out  of  his  said  500-acre  in- 
terest by  metes  and  boxmds,  thereby  leaving 
him  357.2  acres  therein,  which  was  never 
partitioned;  that  after  the  death  of  said 
J.  J.  Dimmltt,  Sr.,  in  1884,  appellee  as  heir 
at  law  succeeded  to  his  father's  rights  there- 
in, and  farther  alleging  that  by  virtue  of  a 
deed  executed  in  May,  1839,  by  said  Hud- 
son to  his  father,  the  latter  acquired  said 
500-acre  Interest  In  said  Hudson  survey  in 
consideration  of  his  services  In  surveying, 
locating,  and  procuring  a  patent  to  be  is- 
sued to  said  Hudson  for  a  one-third  league 
survey  by  virtue  of  the  latter's  headrlght 
certificate;  that,  under  said  deed,  his  fath- 
er had  the  right  to  demand  from  said  Hud- 
son a  second  deed  setting  aside  to  him  in 
severalty  his  Interest  In  said  one-third  league, 
which  was  never  executed,  but  they  contin- 
ued to  hold  said  land  as  tenants  In  common ; 
that,  by  reason  thereof,  he  succeeded  to  all 
the  rights  and  obligations  of  his  father  un- 
der said  deed,  and  prayed  for  specific  per- 
formance thereof,  and  that  appellee  be  re- 
quired to  make  a  deed  to  him  to  said  357.2 
acres  out  of  said  Hudson  survey,  the  field 
notes  of  which  were  fully  set  forth. 

Appellant  further  answering,  in  reply  to 
plaintiff's  plea  of  limitation,  claimed  that 
he  was  not  precluded  from  recovery  thereby, 
because  he  alleged  that  plaintiff's  father 
fraudulently  represented  to  appellant  that 
be  bad  no  Interest  In  said  survey,  because 
bis,  appellant's,  father  during  his  lifetime 
bad  in  selling  off  lands  from  the  Addison  and 
Dyches  surveys,  which  adjoined  the  Hudson 


survey,  included  in  such  sales  'more  land 
than  be  owned  therein,  and  overlapped  up- 
on and  sold  off  all  the  lands  he  owned  up- 
on the  Hudson  survey,  and  that  appellant, 
being  wholly  ignorant  of  the  facts  thus  stat- 
ed, and  having  implicit  confidence  in  the  in- 
tegrity and  ability  of  plaintiff's  father,  who 
was  both  a  lawyer  and  a  surveyor,  who  aft- 
er making  several  surveys  thereof,  stated  to 
appellant  that  he  only  had  142.8  acres  of 
land  left  In  said  survey,  and,  believing  these 
representations  to  be  true,  he  was  induced 
thereby  to  convey  unto  said  J.  J.  Dimmltt, 
Sr.,  said  142.8  acres  of  land,  believing  that 
was  all  he  was  entitled  to  in  said  Hudson 
survey;  that,  by  reason  of  such  false  sur- 
veys and  fraudulent  representations,  defend- 
ant permitted  the  said  Dimmltt,  Sr.,  to  take 
possession  and  control  of,  not  only  said  142.8 
acres  so  conveyed  to  him,  but  the  balance  of 
his  father's  interest  In  said  land,  to  wit. 
357.2  acres.  But,  if  it  should  be  held  that 
said  Dimmltt  was  honestly  mistaken  in  his 
said  representations,  then  the  same  was  a 
mutual  mistake,  and  in  either  event  appel- 
lee should  not  be  allowed  to  set  up  limitation 
in  bar  of  his,  appellant's,  right  of  recovery. 
Appellee,  replying  by  supplemental  petition 
to  appellant's  cross-action  for  speclflc  per- 
formance, set  up  laches  and  stale  demand 

There  was  a  Jury  trial,  resulting  in  a  ver- 
dict and  judgment  in  behalf  of  appellee, 
from  which  this  appeal  is  taken. 

While  a  number  of  interesting  questions 
are  raised  in  the  brief,  some  of  which  are 
not  free  from  difficulty,  still,  since  appellee, 
under  the  undisputed  evidence  in  this  case, 
was  shown  for  more  than  five  years  prior  to 
the  filing  of  appellant's  cross-action  to  have 
been  In  peaceable  and  adverse  possession  of 
the  land  in  controversy,  cultivating,  using, 
and  enjoying  the  same,  and  paying  taxes 
thereon  and  claiming  title  thereto  under  a 
deed  duly  registered,  these  questions  be- 
come, in  our  opinion,  unimportant,  and  there- 
fore unnecessary  to  be  determined,  because 
plaintiff  was  entitled  to  recover  under  .the 
statute  of  five  years'  limitation  which  had 
been  pleaded  by  him,  and  the  court  there- 
fore did  not  err  in  submitting  plaintiff's  right 
to  recover  under  said  five  years'  statute,  but 
Would  Iiave  been  justified  in  our  judgment 
under  the  facts  in  instructing  a  verdict  in 
Iiis  favor.  Article  3342,  Mcllwaine's  Ann. 
Stat.  For  wliich  reason,  the  judgment  of  the 
court  below  is  in  all  things  affirmed. 

Affirmed. 

On  Rehearing. 

PEJK  CURIAM.  Petition  for  rehearing 
overruled. 

JENKINS,  J.  (dlssentinK).  When  this 
cause  was  originally  under  consideration  by 
this  court,  the  writer  had  doubts  as  to 
whether  the  Instrument  upon  which  appellee 
predicated  his  plea  of  the  statute  of  five- 
year  limitation  was  a  deed  within  the  mean- 
ing of  article  3342,  R.  S.    Upon  further  con- 
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slderatlon,  I  have  conclnded  that  the  alleged 
conveyance  from  Mrs.  M.  L.  Dimmltt  to  ap- 
pellee, J.  J.  Dimmltt,  1b  not  &■  deed  within 
the  meaning  of  said  article.  Said  article 
gives  title  to  those  holding  "under  a  deed" 
for  five  years  as  therein  stated.  It  requires 
ten  years  possession  to  acquire  title  where 
one  is  holding  under  "some  written  memo- 
randum of  title,  other  than  a  deed  which 
fixes  the  boundaries  of  the  possession  claim- 
ed, and  Is  duly  registered."  R.  S.  art  3344. 
I  think  that  the  short  period  of  five  years 
was  fixed  in  said  article  for  the  reason  that 
the  record  of  the  Instrument  therein  called  a 
deed,  together  with  possession  and  payment 
of  taxes,  would  give  notice  of  claim  of  title 
adverse  to  all  the  world,  and  from  a  source 
different  from  that  asserted  by  an  adverse 
claimant 

The  written  admission  of  the  parties  to 
this  suit  shows  that  J.  J.  Dimmltt,  Sr.,  under 
whom  appellee  claims,  and  O.  W.  Glasscock, 
St.,  under  whom  appellant  claims,  were  at 
one  time  cotenants  In  the  land  described  In 
appellee's  petition,  Glasscock  owning  a  500- 
acre  undivided  interest  therein,  and  such 
cotenancy  as  to  them  and  their  heirs  would 
continue  until  Glasscock  or  his  heirs  sold 
their  Interest  in  the  same,  or  until  Dimmltt 
or  his  heirs  repudiated  such  Joint  tenancy. 
We  need  not  here  consider  the  allegation  as 
to  Glasscock,  Sr.,  having  sold  any  portion  of 
the  said  Hudson  survey,  nor  the  alleged  re- 
pudiation of  the  cotenancy  by  Dimmitt,  Sr. 
Such  evidence  is  vague  and  unsatisfactory, 
and  the  Judgment  of  affirmance  of  this  court 
Is  not  based  at  all  upon  such  evidence,  but 
solely  on  the  five  years  possession  of  appel- 
lee under  the  conveyance  from  Mrs.  M.  L. 
Dimmltt  If  Dimmltt,  Sr.,  and  his  heirs 
could  not  have  held  said  land  as  against 
Glasscock,  Sr.,  or  his  heirs  but  for  said  al- 
leged deed  to  appellee,  why  should  appellee 
be  permitted  to  hold  under  said  instrument? 
What  higher  title  did  he  assert  by  reason  of 
receiving  and  recording  said  Instrument  than 
was.  asserted  by  the  heirs  or  legal  represen- 
tatives of  Dimmltt,  Sr.,  prior  to  the  execu- 
tion of  said  Instrument?  Dimmltt  Sr.,  as 
the  cotenant  of  Glasscock,  Sr.,  and  of  his 
heirs,  after  the  death  of  said  Glasscock,  held 
possession  of  said  land  for  himself  and  his 
said  cotenants;  so  also  did  Airs.  Dimmitt  as 
the  legal  representative  of  her  husband's  es- 
tate, and  as  the  trustee  of  Dimmitt  Sr.'s,, 
heirs.  As  one  of  the  heirs  of  Dimmitt,  Sr., 
who  was  the  owner  of  a  one-half  interest  in 
said  land,  appellee  was  entitled  to  the  pos- 
session of  said  land,  and  as  against  every 
one,  except  appellant  and  the  legal  represen- 
tative at  said  estate  and  his  coheirs,  he  was 
entitled  to  the  exclusive  possession  of  the 
same.  But  the  mere  fact  of  such  exclusive 
possession,  even  though  accompanied  with 
the  payment  of  taxes,  would  not  raise  the 
presumption  that  he  was  holding  adversely 
to  his  cotenants.  Why  should  such  posses- 
sion by  appellee  under  the  instrument  exe- 


cuted by  his  mother  raise  such  a  conduslv* 
presumption  of  a  repudiation  of  appellant's 
title  as  to  bar  such  title  after  a  period  of 
five  years,  when,  without  such  Instrumoit, 
however  open  and  notorious  may  have  been 
his  repudiation  of  the  title  of  lils  cotenant, 
and  even  though  appellant  had  been  express- 
ly notified  by  appellee  in  writing  that  be 
had  repudiated  such  cotenancy  and  was 
claiming  the  land  for  himself,  it  would  have 
required  10  years  of  actual  possession  to  bar 
appellant's  title? 

As  the  writer  sees  It,  not  only  did  appellee 
not  have  a  title  to  said  land  of  a  higher 
degree  than  be  would  have  bad  under  the 
facts  of  this  case  without  such  alleged  deed, 
but  he  did  not  have  essentially  any  different 
title.  The  heirs  of  Dimmitt  Sr.,  might  hav^ 
made  a  verbal  partition  of  said  estate  and 
each  party  have  taken  possession  of  the. land 
received  in  such  partition.  Such  being  the 
facts,  each  of  said  heirs  would  have  acquir- 
ed title  to  the  land  so  received  by  blm  as 
against  each  of  the  other  heirs.  Would  the 
case  have  been  essentially  different  except 
as  a  means  of  preserving  the  evidence  of  such 
partition,  had  they.  In  the  supposed  case,  ex- 
ecuted deeds  of  partition  to  each  other?  A. 
and  B.  each  own  an  undivided  interest  in  a 
tract  of  land.  A.  is  In  the  actual  possession 
of  the  land,  holding  the  same  for  himself 
and  B.  A.  dies,  leaving  G.  and  D.  as  his 
only  heirs.  They  agree  upon  a  verbal  parti- 
tion of  the  land,  h.  taking  the  north  half 
and  D.  the  south  half.  Each  takes  posses- 
sion of  bis  half,  and  they  thereupon  notify 
B.  that  they  repudiate  his  claim  to  any  in- 
terest in  the  land.  Under  such  a  state  of 
facts,  it  would  take  10  years  to  bar  B.'s 
•title.  Would  the  case  be  essentially  dUfermt 
if  each  should  execute  and  deliver  to  the 
other  a  written  Instrument  that  he  would 
not  in  the  future  claim  the  lialf  held  by  the- 
other  in  consideration  of  having  received  a 
like  written  agreement  from  the  other  as  to 
the  half  hdd  by  him?  This  is  all  that  a 
deed  of  partition  between  them  would  in 
fact  be,  though  executed  with  all  the  for- 
malities of  a  warranty  deed. 

The  so-called  deed  from>  Mrs.  Dimmltt  to 
appellee  was  nothing  more  than  the  wrltteo 
evidence  of  a  partial  partition  of  the  estate- 
of  Dimmitt  Sr.  It  had  no  other  purpose^ 
and  did  not  purport  to  be  anything  else. 
The  consideration  for  same  appears  upon  its 
face,  as  follows:  "In  consideration  of  (15,- 
432  as  advancement  to  our  son  John  J.  Dim- 
mitt of  a  portion  due  him  as  one  of  the  heirs 
of  said  John  J.  Dimmitt,  deceased,  and  to  be 
accounted  for  and  deduced  from  the  inter- 
est due  him  as  one  of  said  heirs  in  the  final 
settlement  of  said  estate  between  the  hein 
of  J.  J.  Dimmltt,  deceased,  and  myself,  the 
tract  herein  conveyed  is  inventoried  at  $24 
per  acre,  and  accepted  by  him  on  that  basis 
of  valuation,  have  granted,"  etc.  The  Add 
notes  in  said  instrument  describe  643  acres- 
of  land.    Said  instrument  la  signed  "Mis.  IL. 
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L.  Dlmmltt,  surylyliig  wife  of  J.  J.  Dimmltt, 
deceased."  Mrs.  Dlmmltt  held  the  Interest 
of  said  heirs  In  trust  for  them,  and  by  said 
Instrument  assigned  to  appellee  the  specific 
portion  of  said  estate  therein  described,  but 
such  instrument  was  not,  and  did  not  pur- 
port to  be,  a  conveyance  of  land  in  any  other 
sense.  It  is  true  there  was  a  general  war- 
ranty clause  to  said  deed,  but  under  the  facts 
apparent  upon  the  face  of  the  deed  It  did  not 
bind  the  grantor  to  repay  the  purchase  mon- 
ey in  case  of  failure  of  title,  for  the  reason 
the  grantor  did  not  receive  any  purdiase 
money.  By  the  terms  of  said  deed  appel- 
lee, in  case  of  a  failure  of  title,  was  not  re- 
quired to  account  for  the  value  of  said  land 
in  the  final  partition  of  said  estate.  Appel- 
lant claimed  that  he  reorived  from  Us  father 
an  undivided  interest  In  600  acres  of  the 
land  described  in  said  deed,  and  admitted 
that  he  had  conveyed  to  Dlmmltt,  Sr.,  142.8 
acres  of  his  half,  which  would  leave  him 
357.2  acres.  This  at  $24  per  acre  would 
amount  to  $8,572.80.  So  that,  if -appellant 
should  recover  all  that  he  claims  in  this 
suit,  the  effect  would  be  that  the  amount 
charged  against  appellee  should  be  reduced 
in  the  final  settlement  of  the  Dimmltt  es- 
tate by  $8,57230.  It  is  a  maxim  that  equity 
will  look  through  the  form  to  the  substance, 
and  we  think  that  the  court  in  this  instance 
should  look  beneath  the  mere  verbal  gar- 
ment with  which  the  transaction  has  been 
dlotbed  to  the  vital  form  beneath,  and  re- 
fuse to  recognize  the  instrument  as  a  deed 
wltbtn  the  meaning  of  article  3842,  R.  S., 
because  it  does  not  possess  the  vital  prin- 
ciples requisite  to  such  a  deed. 

2.  Appellant's  answer  contained,  among 
other  things,  the  allegations  that  the  estate 
of  J.  J.  Dlmmltt,  deceased,  was  still  unset- 
tled; that  it  was  free  from  debt,  and  of  the 
ralue  of  more  than  $200,000;  that  it  was  able 
to  remunerate  appellee  for  any  loss  that  he 
might  sustain  by  reason  of  his  loss  in  this 
suit;  and  that  the  alleged  deed  under  which 
lie  claimed  provided  for  such  remuneration. 
In  view  of  appellee's  plea  of  laches  and  stale 
demand,  we  think  said  allegations  were  prop- 
er as  a  basis  for  proof  that  appellee  was  in 
no  worse  condition  by  reason  of  appellant's 
delay  than  he  would  have  been  had  appel- 
lant brought  this  suit  for  the  recovery  of 
said  land  the  day  after  the  alleged  ccmvey- 
ance  to  him  was  executed. 

3.  The  court  charged  the  jury,  among 
other  things,  as  follows:  "Under  the  agree- 
ment in  writing  of  the  parties  to  this  suit 
as  to  certain  facts,  and  under  the  admission 
of  the  defendant  in  writing  In  this  case,  the 
only  issues  necessary  to  be  submitted  to  the 
Jnry  are  the  issues  that  arise  under  the  de- 
t&ndtait'n  cross-action  herein."  This  was  an 
action  on  the  part  of  the  appellee  to  recover 
643  acres  of  land  out  of  the  F.  A.  Hudson 
one-third  of  a  league  in  Williamson  county. 


Appellant  admitted  that  J.  3.  Dimmltt,  Sr., 
acquired  title  to  all  (rf  said  survey,  except 
an  undivided  Interest  of  500  acres  thereof 
owned  by  G.  W.  Glasscock,  Sr.,  and  that  he 
acquired  142.8  acres  of  said  undivided  Inter- 
est by  deed  from  appellant,  but  there  was  no 
admission  that  either  Dlmmltt,  Sr.,  or  the 
appellee  ever  acquired  title  to  any  more  of 
said  Hudson  survey.  Thus  it  will  be  seen 
that  as  to  an  undivided  357.2  acres  Interest 
there  was  no  admission  that  title  was  in 
appellee.  This  was  an  action  of  trespass 
to  try  title,  and  appellant  pleaded  not  guilty. 
App^ee  did  not  connect  his  title  with  the 
sovereignty  of  the  soil.  If  the  conveyance 
from  Mrs.  Dlmmltt  to  appellee  was  sufficient 
to  sustain  the  five-year  statute  of  limitation, 
under  the  undisputed  evidence,  the  court 
should  have  peremptorily  instructed  the  Jury 
to  return  a  verdict  for  appellee;  and,  of 
course,  in  such  event,  the  errors  above  point- 
ed out  and  assigned  by  appellant  would  be 
harmless.  But,  believing  as  I  do  that  such 
Instrument  is  not  a  deed  within  the  mean- 
ing of  the  statute,  I  think  the  court  com- 
mitted material  error,  both  in  sustaining  the 
exception  hereinabove  referred  to  and  in 
Instructing  the  Jury  as  above  set  out 

For  the  reasons  herrin  set  forth,  I  feel 
constrained  to  dissent  from  the  action  of 
my  Brethem  in  overruling  the  motion  for  a 
new  hearing  herein,  and  to  hold  that -said 
motion  should  be  granted. 


COOPER  GROCERY  CO.  t.  GADDY. 

(Court  of   Civil  Appeals  of  Texas.     Austin. 
Dec  6,.  1911.) 

1.  COURTB    (I  121*)— COUNTT  COUBTS— JUBIS- 

DiCTioN— Amount  in  Contbovbbst. 

A  petition,  in  an  action  in  the  county 
court,  which  demands  judgment  for  $190.92 
for  goods  sold  under  a  contract  atipalaang  for 
10  per  cenL  attorney's  fees  in  the  event  of  a 
suit  on  the  account,  and  which  shows  interest 
of  $29.17,  states  a  cause  of  action  within  the 
jurisdiction  of  the  county  court,  though  the 
amount  of  interest  cannot  be  considered  in  de- 
termining the  amount  in  issue. 

[Ed.    Note.— For    other   cases,    see    Courts, 
Cent  Dig.  ii  413-426;    Dec.  Dig.  {  121.*] 

2.  BaNKBUPTCT      (I     419*)  —  DlSCHABOB     OF 

Bankbuptct  —  Dbbtb   noi   Dischabgbd  — 

Fbaud. 

A  petition,  in  an  action  for  the  price  of 
goods  sold,  which  alleges  that  defendant  has 
been  discharged  in  bankruptcy,  and  that  the 
debt  sued  on  is  a  liability  for  misrepresenta- 
tion, and  is  therefore  not  a  discharged  debt 
bases  a  recovery  on  fraudulent  representa- 
tions of  defendant  to  obtain  the  goods  from 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Dec.  Dig.  i  419.»] 

3.  Bankbtjptct  (I  407*)  —  Dibcharoe  of 
Bankbuptct  —  Debts  Not  Discharobd  — 
"Fraud." 

The  "frauds"  which  destroy  the  effect  of 
a  discharge  in  bankruptcy,  within  Bankruptcy 
Act  July  1,  1898,  c.  641,  { 17,  30  Stat  650  (U. 
S.  Comp.  St  1901,  p.  3428),  providing  that  a 
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discharge  In  bankruptcy  shall  not  release  Jndg- 
ments  in  actions  for  fraud  or  obtaining  prop- 
erty by  false  pretenses  or  representations,  are 
those  connected  with  the  obtaining  of  property 
by  false  pretenses  or  false  representations  in- 
volving moral  turpitude  or  intentional  wrong; 
and  Implied  fraud,  exiatinK  without  the  impu- 
tation of  bad  faiUi  and  immorality,  is  insiifB- 
cient 

[Ed.  Note.— For  other  cases,  see  Bankrupt- 
cy, Dec.  Dig.  I  407.» 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  3,  pp.  2943-2954;   voL  8,  p.  7666.] 

Appeal  from  McLennan  County  Court; 
Tom  h.  McCullough,  Judge. 

Action  by  the  Cooper  Grocery  Company 
against  3.  Homer  Gaddy.  Ftom  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Davis  &  Cocke,  for  appellant  W.  L.  Ea- 
8on,  for  appellee. 

Findings  of  Fact 

JENKINS,  J.  On  August  13,  1907,  and 
for  some  time  prior  and  subsequent  there- 
to, appellee  was  engaged  In  the  grain  and 
grocery  business  In  Waco,  Tex.,  under  tbe 
firm  name  and  style  of  the  Gaddy  Grain  Sc 
Grocery  Co.  During  said  time,  appellant 
was  engaged  In  the  wholesale  gn^ocery  busi- 
ness In  said  dty.  On  October  7,  1908,  ap- 
pellee was  discharged  In  bankruptcy.  Ap- 
pellant brings  this  suit  alleging  that  the 
debt  herein  sued  on  was  for  groceries  ob- 
tained from  appellant  by  reason  of  false 
and  fraudulent  representations  by  appellee 
on  said  I3th  day  of  August,  1907.  Appellee 
pleads  his  discharge  in  bankruptcy  as  a 
bar  to  this  suit 

The  evidence  shows  that  on  said  13th  day 
of  August,  1907,  appellant's  creditman  call- 
ed on  appellee  at  bis  place  of  business,  and 
obtained  from  him  a  statement  as  to  tbe 
condition  of  Us  business,  which  statement, 
among  other  things,  contained  the  foUow- 
Ing:  "Tbe  above  is  a  true  and  accurate 
statement  of  my  assets  and  liabilities,  and 
upon  which  I  desire  credit  based  In  my  pur- 
chases from  the  Cooper  Grocery  Cbmpany, 
and  the  same  shall  stand  good  as  to  all  sub- 
sequent purchases,  unless  at  the  time  of 
such  subsequent  purchases  I  shall  notify 
them  of  any  change  In  my  assets  or  liabil- 
ities, and  I  hereby  bind  myself  to  give  such 
notice  In  case  of  any  material  change  in  my 
pecuniary  condition;  otherwise  all  subse- 
quent purchases  to  be  made  on  the  faith  of 
the  above  statement."  This  statement  also 
contained  a  provision  that  all  Indebtedness 
shall  bear  interest  at  the  rate  of  10  per  cent, 
per  annum  from  maturity,  and,  in  the  event 
suit  is  brought  on  same,  that  10  per  cent 
attorney's  fees  shall  be  allowed. 

Appellee  admitted  making  the  said  state- 
ment and  also  admitted  that  his  indebted- 
ness at  the  time  the  same  was  made  was  as 
much  as  $1,000  in  excess  of  the  amount 
shown  by  said  statement  but  he  denied  that 


said  statement  was  given  as  a  basis  of  cred- 
it Appellee's  evidence  upon  this  point  is 
to  the  effect  that  he  had  been  trading  with 
appellant  for  some  time  prior  to  giving  said 
statement;  that  he  was  indebted  to  it  at 
that  time  in  about  the  sum  of  |1,400;  that 
it  was  during  the  time  known  as  the  "panic," 
and  that  business  was  dull,  and  that  he  had 
gone  to  Mr.  Cooper,  the  president  of  said  com- 
pany, prior  to  the  giving  of  said  statement 
and  told  him  that  he  was  financially  embar- 
rassed, and  asked  his  advice  as  to  whether 
or  not  he  should  attempt  to  continue  busi- 
ness, and  was  advised  by  said  Cooper  to 
continue  bis  business  as  economically  as  pos- 
sible, and  that  he  would  continue  to  sell  him 
groceries  on  a  credit;  that  he  made  a  sim- 
ilar statement  to  the  Rotan  Grocery  Com- 
pany at  said  time,  and  received  the  same 
advice.  Thereafter  he  continued  his  busi- 
ness economically  and  that  prior  to  his  bank- 
ruptcy he  bad  reducted  his  indebtedness  to 
appellant  about  50  per  cent;  that  the  cred- 
itman of  appellant  called  on  him  at  his 
place  of  business  on  the  date  above  stated, 
with  a  printed  blank  used  by  appellant  and 
informed  appellee  that  he  desired  a  state- 
ment as  shown  by  said  blank;  that  aK>el- 
lee  informed  said  party  that  he  could  not 
give  him  an  accurate  statement  and  that 
said  party  stated  that  it  was  unnecessary 
that  be  do  so,  but  asked  him  to  make  an  es- 
timate, stating  that  his  reason  for  asking 
for  said  statement  was  that  it  was  tbe  cus- 
tom of  his  house  to  take  such  statemmts 
once  a  year,  and  gave  appellee  to  under- 
stand that  it  was  a  mere  matter  of  form: 
that  the  statements  therein  made  as  to  his 
goods  on  hand  were  based  upon  his  inven- 
tory, taken' on  the  Ist  of  January;  and  that 
the  creditman  of  appellant  was  so  informed. 
The  evidence  shows  that  the  answers  were 
all  filled  out  by  appellant's  creditman;  and 
that  he  knew  that  no  examination  of  ap- 
pellee's books  was  made  at  tbe  time  said 
statement  was  given. 

The  case  was  submitted  to  the  Jury  upon 
the  issue  of  fraud,  and  verdict  was  returned 
by  them  in  favor  of  appellee.  The  verdict 
of  the  Jury  in  appellee's  favor  might  under 
tbe  charge  of  the  court  have  been  based, 
either  upon  the  finding  that  the  statement 
was  not  given  as  a  basis  of  credit  or  that 
there  was  no  willful  concealment  or  mis- 
representation upon  the  part  of  appellee. 

Opinion. 

[1]  1.  Appellee  excepted  to  appellant's  pe- 
tition, on  the  ground  tliat  It  appeared  there- 
from that  the  county  court  bad  no  jurisdic- 
tion, and  has  made  a  cross-assignment  of  er- 
ror as  to  this  matter.  The  petition  shoved 
the  amount  due  on  the  account  was  $190.92. 
There  were  two  items  of  interest  amounting 
to  $29.17,  which,  of  course,  cannot  be  con- 
sidered on  the  Issue  of  jurisdiction;   bat 
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by  virtue  of  the  statement  above  referred 
to,  appellee  contracted  to  pay  10  per  cent, 
attorney's  fees  on  tbe  amount  of  said  ac- 
count, wbich  brings  the  amount  sued  for 
within  the  Jurisdiction  of  the  county  court, 
-without  talcing  the  Interest  into  considera- 
tion, for  which  reason  the  court  did  not  err 
in  overruling  said  exception,  and  s^ld  cross- 
assignment  of  error  is  here  overruled. 

[2]  2.  Appellant's  first  assignment  of  error 
is  as  follows:  "The  court  erred  in  submit- 
ting the  case  to  the  Jury  on  the  proposition 
and  theory  of  its  being  a  suit  for  fraud, 
when  it  should  have  been  submitted  to  the 
Jury  upon  tbe  proposition  or  theory  of  its 
being  a  suit  for  a  debt  which  was  not  dis- 
charged in  bankruptcy,  if  certain  facts  ex- 
isted." The  "certain  facts"  must  have  been 
tbat  said  property  was  obtained  by  fraud; 
otherwise  the  discharge  in  bankruptcy  would 
have  been  a  bar  to  this  suit.  Appellant, 
plaintiff  In  the  court  below,  alleges  that  ap- 
pellee had  been  adjudged  a  bankrupt,  and 
thereafter  discharged;  and  further  alleges 
"that  the  debt  sued  on  herein  is  a  liability 
for  misrepresentation  by  defendant  Gaddy, 
and  is  therefore  not  s  discharged  debt." 
We  hold  that  appellant's  petition  shows  this 
to  t>e  a  suit  based  upon  the  alleged  fraudu- 
lent representations  of  appellee  to  obtain 
property  from  appellant.  If  it  Is  not  such 
suit,  appellant  had  no  standing  in  court 

[3]  3.  The  principal  issue  in  this  case  Is 
as  to  whether  or  not  in  order  to  prevent  ap- 
(lellant's  discharge  In  bankruptcy  being  a 
bar  to  recovery  in  this  suit,  he  must  have 
known  that  said  statement  was  false  in  a 
material  matter  at  tbe  time  he  gave  the 
same.  The  case  was  not  submitted  to  the 
Jury  upon  tbe  theory  that  the  appellee  must 
have  known  of  the  falsity  of  said  statement 
at  the  time  it  was  made.  The  appellant's 
proposition  as  to  this  matter  is.  In  sub- 
stance, that  "it  makes  no  difference  wheth- 
er Gaddy  knew  at  the  time  he  made  the 
statement  that  It  was  not  correct;"  and  that 
"the  Jury  should  have  been  charged,  under 
tbe  circumstances,  that  a  false  statement  as 
to  a  material  fact  made  by  Gaddy,  who 
had  full  opportunity  to  know  whether  it 
was  true  or  not,  although  It  may  not  have 
been  actually  knovk-n  by  blm  to  be  false,  has 
.  the  same  force  and  effect  as  a  false  state- 
ment, actually  known  by  him  to  be  false." 

Appellant  cites  in  support  of  its  conten- 
tion Bank  V.  Bamberger,  77  Tex.  48.  13  S. 
W.  959,  19  Am.  St.  Rep.  7-38,  Morrison  v. 
Adoue,  76  Tez.  255,  13  S.  W.  166,  and 
Wright  V.  Mortgage  Co.,  42  8.  W.  792. 
These  cases  are  not  authority  upon  the  is- 
sue presented  in  this  case,  for  the  reason 
that  they  did  not  involve  the  construction 
of  tbe  bankrupt  act,  but  were  cases  in  which 


the  sellers  sought  to  rescind  contracts  of 
sale  by  reason  of  false  representations  made 
to  Induce  such  sale. 

Appellant  also  cites  Katzenstein  v.  Reed, 
41  Tex.  Civ.  App.  106,  91  S.  W.  360,  which 
did  involve  the  construction  of  section  17 
of  tbe  bankrupt  act  now  in  force.  The  cita- 
tion in  that  case  from  Morrison  v.  Adoue, 
supra,  was  not  applicable  to  said  case,  for 
the  reason  above  stated,  and  anything  which 
might  have  been  said  by  the  court  in  that 
case  with  reference  to  "a  false  statement 
made  by  a  buyer,  who  has  full  opportunity 
to  know  whether  It  is  true  or  not,"  in  so 
far  as  the  same  is  sought  to  be  applied  to 
a  case  where  the  party  did  not  know  of  the 
falsity  of  the  statement,  must  be  considered 
as  dictum,  for  the  reason  in  that  case  "it 
was  alleged  that  appellant,  while  knowing- 
ly Insolvent,  with  intent  to  deceive  and  de- 
fraud appellees,  falsely  and  fraudulently  rep- 
resented to  their  agents  that  he  was  solvent, 
and  had  assets  largely  in  excess  of  his  lia- 
bilities, and  that  appellees,  relying  on  such 
representations,  sold  the  goods  to  appellant, 
and  were  defrauded  by  them."  The  court 
found  such  allegations  to  be  true,  as  is 
shown  by  tbe  following  from  said  opinion: 
"The  facts  in  this  case  not  only  showed  that 
appellant  had  no  reason  to  believe  the  state- 
ments made  by  him  to  be  true,  but  the  cir- 
cumstances lead  to  the  irresistible  conda- 
sion  that  he  was  thoroughly  conversant  with 
the  condition  of  his  finances,  and  knew  that 
he  was  insolvent,  and  that  the  statements 
were  made  with  intent  to  deceive  those 
from  whom  he  intended  to  purchase  mer- 
chandise." We  do  not  doubt  the  correctness 
of  the  conclusion  reached  by  the  court  in 
said  case. 

The  frauds  which  will  bar  discharge  are 
those  connected  with  the  obtaining  of  prop- 
erty by  "false  pretenses,"  or  "false  represen- 
tations." "Only  those  liabilities  strictly 
within  subdivision  2  are  now  not  affected  by 
a  discharge.  Such  frauds,  as  well  as  those 
Included  within  tbe  original  section,  are 
frauds  in  fact  Involving  moral  turpitude  or 
intentional  wrong.  *  •  *  Implied  fraud, 
or  fraud  in  law,  which  may  exist  without 
the  imputation  of  bad  faith  or  Immorality, 
is  insufficient."  Collier  on  Bankruptcy  (7th 
Ed.)  p.  31»;  Neal  v.  Clark,  95  U.  S.  704, 
24  L.  Ed.  586;  Hennequin  v.  Clews,  111  IJ. 
S.  676,  4  Sup.  Ct  576,  28  L.  Ed.  567,  568: 
Strang  v.  Bradner,  114  U.  S.  555,  5  Sup.  Ct. 
1038,  29  L.  Ed.  249;  Noble  v.  Hammond, 
129  U.  S.  65,  9  Sup.  Ct  235,  32  L.  Ed.  623; 
In  re  Blumberg  (D.  C.)  94  Fed.  479. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  Im  affirmed. 

Affirmed. 
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BATON  V.  KLEIN.  ^ 

(Court  of  Civil  Appeals  of  Texas.    Anstiii. 
Not.  29,  1911.) 

1.  Apfeai.  and  Bbbob    (I  391*)  — Bonds  — 
New  Secubitt. 

Where  tho  appellant  filed  a  defective  bond 
within  20  days  after  judgment  and  thereafter 
substituted  a  valid  one,  the  appeal  will  not 
be  dismissed  for  failure  to  file  a  bond  within 
the  time  limited,  for  the  filing  of  a  defective 
bond  within  the  time  limited  perfects  the  ap- 
peal, and  Acts  29th  Leg.  c  llD,  gives  appellant 
the  right  to  amend  a  defective  bond  or  to  sub- 
stitute a  new  one. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2077-2088;  Dec.  Dig.  i 
391.»] 

2.  Tbiai,  (J   388*)- Failure  to   Filb  Con- 
clusions OF  Law  and  Fact. 

Where  a  party  properly  requested  the 
court  to  file  his  conclusions  of  fact  and  law 
and  the  court  failed  to  do  so,  the  error  was 
reversible,  for  Rev.  Sfc  1895.  art  1333,  makes 
it  the  duty  of  the  court  to  file  such  conclusions 
upon  a  request  of  parties  to  the  suit 

[Ed.  Note. — For  other  rases,  see  Trial,  Cent 
Dig.  §g  908-915;  Dec.  Dig.  I  388.*] 

Appeal  from  McLennan  County  Court ;  Tom 
L.  McCuUocb,  Judge. 

Action  by  E.  S.  Klein  against  J.  H.  Eatou. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

S.  E.  Stratton,  for  appellant 

RICE,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  certain 
commissions  alleged  to  be  doe  by  him  to  the 
firm  of  Klein  &  Witt,  one-half  of  which 
amount,  It  is  claimed,  was  transferred  and 
assigned  by  Witt  to  Klein,  and  payment 
thereof  guaranteed.  The  case  was  tried  be- 
fore the  court  without  a  Jury,  who  render- 
ed Judgment  for  appellee  against  appellant 
for  the  full  amount  claimed,  and  Judgment 
against  Witt  for  one-half  thereof,  provided, 
however,  that,  if  the  Judgment  against  the 
appellant  should  be  satisfied  In  full,  the  Judg- 
ment against  Witt  should  likewise  be  re- 
garded as  satisfied. 

[1]  The  appellee  has  filed  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  ap- 
peal bond,  as  appears  from  the  record,  was 
not  filed  within  20  days  from  the  adjourn- 
ment of  the  court,  as  required  by  law.  Ap- 
pellant, answering  this  motion,  sets  up  the 
'  fact  that  within  the  time  required  for  fil- 
ing an  appeal  bond  he  did  in  fact  fiJe  In  the 
court  below  his  appeal  bond,  which  was  ap- 
proved by  the  clerk;  but  discovering  that 
he  had  failed  to  make  the  bond  payable  to 
Witt  SB  well  as  to  appellee,  he  filed  a  new 
appeal  bond  to  correct  said  defect  This 
last  bond,  however,  was  not  filed  within  the 
20-day  period.  The  first  or  original  bond 
was  never  withdrawn,  but  It  seems  to  have 
been  lost  from  the  file  papers  of  the  case,  for 
which  reason  we  suppose  the  clerk  below  In 
making  up  the  transcript  only  incorporated 


therein  the  second  bond.  Appellant  further 
answered  said  motion  to  dismiss,  setting  up 
these  facts,  and  alleged  that  he  had  filed  bis 
application  in  the  court  below  to  substitute 
the  original  bond,  which  resulted  In  a  Judg- 
ment In  his  favor  substituting  the  first  bond, 
a  certified  copy  of  which,  together  with  the 
Judgment  pt  the  court  substituting  the  same, 
being  attached  to  his  answer,  and  which  he 
asked  might  be  filed  herewith  as  a  part  of 
the  transcript  in  this  cause.  We  think  that 
the  filing  of  the  first  bond  perfected  hla  ap- 
peal to  this  court,  notwithstanding  the  fact 
that  It  may  have  been  defective,  and  that  be 
had  a  right,  under  our  statute  which  per- 
mits a  defective  bond  to  be  amended,  either 
In  form  or  In  substance^  to  file  the  new 
bond ;  and  this  may  be  done  even  on  appeal. 
See  Acts  1905,  p.  224,  29th  Leg.;  also  Mcll- 
walne's  Ann.  Dig.  art.  1677r.  For  which  rea- 
son the  motion  to  dismiss  Is  overruled,  and 
the  clerk  of  this  court  is  directed  to  file  the 
substituted  bond,  together  with  the  papers 
attached  to  appellant's  answer  to  said  mo- 
tion, as  a  part  of  the  transcript  of  the  rec- 
ord In  this  cause. 

[2]  The  first  error  assigned,  we  think,  ne- 
cessitates a  reversal  of  the  Judgment  of  the 
court  below.  It  appears  that  upon  announce- 
ment of  the  Judgment  in  open  court  appel- 
lant excepted,  gave  notice  of  appeal,  and 
requested  the  court  to  file  his  conclusions  of 
fact  and  law,  which  the  court  then  and 
there  promised  to  do.  Thereafter,  on  several 
occasions  within  10  days  from  and  after 
the  adjournment  of  said  court,  appellant's 
counsel  called  the  attention  of  the  court  to 
his  said  request,  repeating  the  same.  Upon 
each  occasion  when  the  matter  was  so  pre- 
sented to  the  court,  the  latter  assured  coun- 
sel that  be  would  file  said  conclusions  of 
fact  and  law;  but  In  truth  did  not  do  so, 
as  Is  fully  shown  by  the  bill  of  exceptions. 
It  seems  that  appellant,  through  his  counsel, 
did  all  in  his  power  to  obtain  compliance 
with  bis  request  in  this  respect,  but  has 
failed.  No  explanation  is  given  by  the  court 
of  his  failure  to  file  said  findings  of  fact 
and  conclusions  of  law,  which  we  presume 
must  have  been  overlooked,  on  account  of  the 
press  of  business.  But,  no  matter  what  may 
have  been  the  cause  of  this  failure,  It  was 
through  no  fault  of  appellant,  and  it  becomes 
our  duty  to  reverse  and  remand  the  case  for 
another  trial  on  accoimt  thereof.  This  Is 
the  only  redress  that  appellant  could  have. 
See  article  1333,  Rev.  Civ.  SUt  and  also  ar- 
ticle 1382a,  Mcllwaine's  Ann.  Dig.;  Wan- 
dry  T.  Williams,  124  S.  W.  85 ;  Werner  Stare 
Co.  V.  Smith,  120  S.  W.  248;  Cailagban  y. 
Grenet,  66  Tex.  236,  18  S.  W.  607 ;  Cason  ▼. 
Connor,  83  Tex.  30,  18  S.  W.  668;  Donlap  y. 
Brooks,  3  Wlllson,  Ciy.  Cas.  Ct  App.  (  357; 
Seymour  Opera-House  Co.  v.  Wooldrldge,  31 
S.  W.  235;  Osborne  v.  Ayers,  32  8.  W.  73. 

For  the  error  indicated,  the  Judgment  of 
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tbe  court  below  Is  reversed  and  tbe  cause 
remanded. 
Reversed  and  remanded. 


GALVESTON,  H.  &  S.  A.  BY.  CO.  t.  SAUN- 
DERS. 

(C!oart  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  25,  1911.     On  Motion  for  Re- 
.    hearing,  Dec.  21,  1911.) 

1.  Tbiai.    (I  296*)— Instbuctionb— Cum  or 

EjBBOB. 

In  a  salt  against  connecting  live  stock  car- 
riers for  injury  to  a  shipment  under  bills  of 
lading  limiting  the  UabiliJ^  of  each  carrier  to 
its  own  line,  an  instruction  that  the  measure 
of  damages  as  to  injured  cattle  was  the  differ- 
ence between  the  reasonable  market  value  of 
tbe  cattle  at  the  destination  as  they  were  and 
as  they  would  have  been,  if  they  had  been 
properly  handled,  and  an  instruction  that  the 
measure  of  damages  for  cattle  which  died  in 
transit  was  their  reasonable  market  value  at 
the  destination  at  the  time  and  in  the  condi- 
tion they  would  have  arrived,  had  they  not 
died,  were  not  erroneous,  as  to  the  initial  car- 
rier, as  holding  that  carrier  for  Injuries  oc- 
curring after  the  shipment  left  its  line,  where 
instructions  on  the  issue  of  liability  limited  the 
carrier's  liability  to  its  own  line. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  iS  70B-718;  Dec.  Dig.  |  296.*] 

2.  Afpeai.  and  Ebbob  (|  1064*)— Habuless 

EBROB— iNSTBUCnONS. 

In  an  action  against  carriers  for  injury 
to  a  live  stock  shipment,  any  error  in  an  in- 
struction authorizing  recovery  if  defendants 
were  negligent,  and  if  "by  reason  thereof"  the 
cattle  were  injured,  instead  of  requiring  a  find- 
ing that  the  injury  was  "proximately  caused" 
by  ttie  negligence,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  4219-4224;  Dee.  Dig.  % 
1064.*] 

8.  Carriers  (|  227*)  —Live  Stock  —  Injtjbt 

TO  Shipment— Pleading— Sufficiency. 
A  petition  against  carriers  for  injury  to 
a  live  stock  shipment,  describing  the  property 
as  "499  head  of  cattle  from  3  to  10  years  old," 
and,  further,  as  "said  live  stock,"  sufficiently 
described  the  property. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  953-956;   Dec.  Dig.  §  227.*] 

4.  Jury    (|  136*)- Pebbmptory  Challenges 

— NDMBEB — CODEFENDANTS. 

Where  connecting  carriers  made  a  common 
defense  to  the  same  attorneys  at  suit  for  in- 
jury to  live  stock  4n  transit,  and  did  not  re- 
Suire  separate  jury  lists,  it  was  not  error  to 
mit  the  number  of  their  peremptory  challeng- 
es to  six  between  them. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  i  609;   Dec.  Dig.  {  136.*] 

B.  Evidence  (|  643*)— Expebt  Opinions- 
Qualifications— Mabket  Value  or  Cat- 
tle. 

Witness  was  properly  permitted  to  testify 
to  the  market  value  at  their  destination  of 
cattle  injured  in  transit,  though  he  did  not  ex- 
pressly state  that  he  was  acquainted  with  such 
market  value  at  that  point,  where  it  appear- 
ed that  he  had  been  engaged  in  the  live  stock 
business  more  than  20  years,  and  had  a  ranch 
near  the  destination,  and  testified  to  the  mar- 
ket value  of  the  cattle  at  the  destination  in 


the  condition  In  which  they  should  have  been 
delivered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  23o6%-2358;   Dec.  Dig.  |  543.*] 

On  Motion  for  Rehearing. 

0.  Appeal  and  Ebbob   (8  216*)— Right  to 
Complain— iNSTBucnoNS. 

One  cannot  complain  of  the  omission  of 
the  trial  court  to  instruct  on  a  certain  point, 
where  an  instruction  thereon  was  not  request- 
ed in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  216;*  Trial,  Cent.  Dig.  H 
627-641.1 

7.  Appeal    And    Ebbob    ({    730*) —Assign- 
ments OF  Ebror — Review. 

Under  an  assignment  of  error  to  omission 
to  Inatruct  on  a  certain  point,,  the  Court  of 
Civil  Appeals  cannot  review  refusal  of  an  in- 
struction on  that  point,  where  reference  to  the 
refused  charge  in  the  assignment  and  in  the 
statement  thereunder  is  merely  incidental  to 
the  assignment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8013-3016;  Dec.  Dig.  | 
730.*] 

Appeal  from  District  Court,  San  Patricio 
County;    B.  A.  Stevens,  Judge. 

Action  by  J.  C.  Saunders  against  the  Gal- 
veston, Harrlsbttrg  &  San  Antonio  Railway 
Company  and  another.  Judgment  for  plain- 
tiff, and  tbe  named  defendant  appeals.  Af- 
firmed. 

Baker,  Botts,  Parker  &  Garwood,  Elerry 
&  Kleberg,  and  Robt  W.  Stayton,  for  appel- 
lant Dougherty  &  Dougherty  and  John  D. 
Wheeler,  for  appellee. 

REESE,  J.  This  is  an  action  by  J.  C. 
Saunders  against  tbe  Galveston,  Harrlsburg 
&  San  Antonio  Railway  Company  and  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany to  recover  damages  to  several  car 
loads  of  cattle,  amounting  to  499  head,  ship- 
ped by  plaintlfl!  from  Spofford,  Tex.,  to  San 
Antonio  over  tbe  line  of  the  Galveston,  Har- 
rlsburg &  San  Antonio  Railway,  and  over 
the  line  of  tbe  San  Antonio  &  Aransas  Pass 
Railway  'from  San  Antonio  to  Falfurrias, 
Tex.,  in  November,  1909.  The  cattle  were 
delivered  by  tbe  shipper  to  tbe  Galveston, 
Harrisburg  &  San  Antonio  Railway,  and 
carried  by  it  to  San  Antonio,  where  they 
were  delivered  to  the  San  Antonio  &  Aran- 
sas Pass  Railway,  by  which  they  were  car- 
ried to  Falfurrias.  Each  line  issued  a  sep- 
arate bill  of  lading,  providing  that  It  should 
not  be  liable  for  damages  caused  by  the 
connecting  line.  It  was  alleged  that  some 
of  the  cattle  were  killed  en  route,  and  oth- 
ers Injured,  by  reason  of  the  negligent  han- 
dling of  the  cars;  the  total  damages  claim- 
ed being  $2,500.  Upon  the  trial  the  court  in- 
structed the  Jury  to  return  a  verdict  for  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany, and  submitted  the  issues  as  against 
the  Galveston^  Harrisburg  &  San  Antonio 
Railway   Company.     Tbe  jury    returned  a 
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verdict  In  favor  of  tbe  San  Antonio  &  Aran- 
sas Pass  Railway  (jompany  and  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company  for  $1,947,  npon  which  judg- 
ment was  rendered.  The  latter  defendant 
filed  a  motion  for  a  new  trial,  which  was  re- 
fused, and  brings  the  case  to  this  court  on 
appeal. 

We  And  from  tbe  evidence  that  the  cattle 
referred  to  (499  head)  were  delivered  by  ap- 
pellee to  appellant  on  November  22,  1900, 
at  SpotCord,  Tex.,  for  transportation  to  San 
Antonio,  and  a  bill  of  lading  Issued,  con- 
taining the  provision  that  the  carrier  should 
not  be  liable  for  damages  beyond  Its  own 
line;  also  allowing  free  transportation  to 
the  shipper  and  another  person,  who  were 
to  look  after  the  cattle  en  route.  The  cat- 
tle were  loaded  In  17  cars,  and  left  Spofford 
about  noon  on  the  22d  of  November,  arriv- 
ing at  San  Antonio  about  9  hours  thereaft- 
er. They  were  there  unloaded  at  tbe  Union 
Stoclcyards,  and  were  delivered  to  tbe  Aran- 
sas Pass  Railway  during  the  night  The 
latter  company  Issued  a  bill  of  lading  with 
similar  provisions  to  that  issued  by  the 
initial  carrier,  providing  for  carriage  from 
San  Antonio  to  Falfurrias,  and  upon  this 
bill  of  lading  the  cattle  were  carried  from 
San  Antonio  to  Falfurrias,  leaving  early  on 
tbe  morning  of  the  23d,  and  arriving  at 
Falfurrias  the  afternoon  of  the  same  day. 
Thirteen  of  the  cattle  were  dead  when  they 
got  to  San  Antonio,  and  of  the  remainder 
three  were  dead  when  they  reached  SYiIfiu> 
rias.  A  great  many  of  them  were  injured. 
The  evidence  is  sufficient  to  authorize  tbe 
finding  of  the  Jury  that  the  value  of  the  cat- 
tle killed,  and  tbe  damages  to  the  remain- 
der caused  by  injuries  received,  was  $1,970, 
the  amount  of  the  verdict;  that  these  dam- 
ages were  the  proximate  result  of  the  neg- 
ligent handling  of  the  cattle  by  the  appel- 
lant between  Spofford  and  San  Antonio; 
and  that  appellee  was  not  guilty  of  negli- 
gence, either  in  attention  to  the  cattle  en 
route,  or  in  undertaking  to  ship  the  cattle 
in  such  impoverished  and  weakened  condi- 
tion as  that  they  were  not  able  to  stand 
the  hardships  of  carriage,  if  properly  han- 
dled. One  of  the  defenses  pleaded  was  that 
the  cattle  were  poor,  weak,  and  unable  to 
withstand  the  ordinary  hardships  of  rail- 
way transportation,  and  that  what  injuries 
they  received  were  proximately  caused  by 
this  fact.  This  issue  was  submitted  to  the 
Jury  by  appropriate  instructions,  and  found 
against  appellant.  The  evidence  was  suffi- 
cient to  support  the  finding. 

[1]  By  its  first  assignment  of  error,  ap- 
pellant complains  of  that  portion  of  the 
charge  wherein  the  Jury  is  instructed  that 
if  they  find  for  appellee  the  measure  of 
damages  would  be  the  difference,  if  any,  be- 
tween tbe  reasonable  market  value  of  the 
cattle  in  Falfurrias  upon  arrival  in  the  con- 
dition in  which  they  were,  and  what  such 
reasonable  market  value  would  have  been 


if  they  had  been  properly  handled.  The  ob- 
jection to  this  portion  of  tbe  charge,  as  stat- 
ed in  the  proposition  under  the  assignment, 
is,  in  substance,  that  It  charged  appellant 
with  damages  for  injuries  to  the  cattle  aft- 
er they  left  its  line.  It  will  be  noticed  that 
the  charge  Is  not  on  the  issue  of  Uabillty, 
but  only  on  tbe  measure  of  damages.  In 
charging  upon  the  issue  of  liability,  tbe  Ju- 
ry was  instructed.  In  paragraph  6  of  the 
charge,  that  appellant  could  only  be  held 
liable  for  such  damages  as  were  caused  be- 
tween Spofford  and  San  Antonio  by  negli- 
gent handling,  while  tbe  cattle  were  in  its 
custody,  by  appellant.  Further,  in  para^apb 
11,  the  Jury  was  instructed  as  follows:  "Ton 
are  also  Instructed  that  If  you  believe  from 
the  evidence  that  said  cattle  were  damaged 
while  in  transit,  and  that  such  damage  was 
not  occasioned  through  the  negligence  of  de- 
fendant, the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company,  then  you  will 
find  for  the  defendant,  the  Galveston,  Har- 
rlsburg &  San  Antonio  Railway  Company; 
or,  if  you  believe  from  tbe  evidence  ttiat 
such  damage,  if  any,  was  proximately  caus- 
ed by  the  inherent  nature,  vice,  or  natural 
propensity  or  condition  of  said  stock,  then 
you  are  instructed  that,  as  to  any  damage 
proximately  caused  by  sndi  inherent  nature 
or  natural  propensity  or  condition,  plaintiff 
would  not  be  entitled  to  recover." 

No  complaint  is  made  by  appellant  of  tbe 
charge  to  return  a  verdict  for  its  codefend- 
ant,  which  was  represented  by  the  same 
counsel.  The  evidence  was  sufficient  to 
show  that  the  cattle  were  properly  bandied 
by  tbe  Aransas  Pass  Railway  Company,  and 
that  the  injuries  were  the  proximate  re- 
sult of  tbe  rough  and  negligent  handling  of 
the  cars  while  t)eing  hauled  from  Spofford 
to  San  Antonio.  It  is  true  that  tbe  cattle 
might  have  suffered  injury  t)etween  San  An- 
tonio and  Falfurrias,  not  due  to  the  negli- 
gence of  tbe  Aransas  Pass,  and  for  which 
neither  road  would  be  liable;  but  the  jury 
could  not,  under  the  instructions  given,  hare 
charged  appellant  with  such  damages.  Tbe 
objection  to  tbe  charge  cannot  be  sustained. 

By  tbe  second  assignment,  objection  Is 
made  to  tbe  following  portion  of  tbe  cliarge: 
"As  to  the  cattle  that  died  in  transit,  if  yon 
believe  that  defendants,  or  either  of  them, 
are  liable  to  plaintiff  therefor,  under  these 
Instructions,  then  tbe  measure  of  damage  as 
to  such  cattle  would  be  the  reasonable  mar- 
ket value  of  same  at  Falfurrias,  Tex.,  at 
the  time  and  in  tbe  condition  th^  would 
have  arrived  there,  had  they  not  died  In 
transit"  This  charge,  also,  is  not  on  the 
issue  of  liability,  but  the  measure  of  dam- 
ages solely;  and,  in  view  of  the  charge  on 
the  issue  of  liability  heretofore  referred  to, 
the  Jury  could  not  have  understood  that  ap- 
pellant could  be  charged  for  the  value  of 
such  cattle  as  died  between  San  Antonio  and 
Falfurrias.  unless  their  death  was  proxi- 
mately caused  by  tbe  rough  handling  on  ap- 
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pellant's  line  between  Spofford  and  San 
Antonio.  Tbe  use  of  tbe  words  "defendants, 
or  either  of  them"  as  they  occur  in  tbe 
charge  was  a  careless  Inadvertence,  Incon- 
sistent with  the  express  Instruction  that  the 
Aransas  Pass  was  not  liable,  and  somewhat 
confusing;  but.  In  view  of  the  clear  and 
positive  instructions  elsewhere  in  the  charge, 
confining  appellant's  liability  to  such  dam- 
ages as  occurred  on  Its  own  line,  we  do  not 
think  that  the  Jury  could  have  been  misled 
thereby. 

[21  By  the  third  assignment,  appellant 
complains  of  that  portion  of  the  charge 
wherein  tbe  jury  la  instructed  that  If  they 
believed  that  appellant  "roughly  handled  said 
live  stock,  and  tbe  cars  In  which  same  were 
being  transported  were  Jolted  and  jarred; 
and  yon  farther  believe  that  in  so  doing 
It  was  negligent;  and  you  further  believe 
that,  by  reason  thereof,  plaintiff's  cattle 
were  Injured  as  alleged  in  plaintiff's  petl- 
rion;  and  you  further  believe  that  by  rea- 
son thereof  plaintiff  suffered  damage,"  etc. 
The  objection  to  the  charge  is  that  it  did 
not  instruct  the  jury  that,  in  order  to  ren- 
der appellant  liable,  it  was  necessary  that 
the  injury  and  damage  to  the  cattle  must 
have  been  proximately  caused  by  the  neg- 
ligence of  appellant.  It  must  be  remarked 
here  that  very  little  care  would  have  suf- 
ficed to  have  relieved  the  charge  of  even  the 
semblance  of  error  on  this  point,  and  avoid- 
ed the  assignment;  but  we  do  not  think  the 
charge  as  given  presents  affirmative  error. 
The  charge  must  be  taken  as  a  whole.  Tbe 
Jury  was  Instructed  In  jwsltlve  and  unmis- 
takable language  that  appellant  could  not 
be  held  liable  for  any  Injury  or  damages 
caused  by  the  weakened  condition  of  the 
cattle  and  their  unfitness  for  shipment,  or 
by  the  negligence  of  those  who  accompa- 
nied the  shipment  to  look  after  the  cattle 
for  appellee.  If  the  cattle  were  injured 
-while  being  transported,  and  such  Injury 
was  not  caused  by  their  weak  and  unfit  con- 
dition, nor  tbe  negligence  of  the  shipper's 
agents,  but  such  Injury  occurred  hy  reaton 
of  the  negligent  handling  by  appellant,  then 
such  negligent  handling  must  have  been 
the  proximate  cause  of  the  injury.  In  such 
case  there  is  no  room  for  a  distinction  be- 
tween "caused"  and  "proximately  caused." 
The  language  of  the  charge,  "by  reason  of," 
has  the  same  meaning  to  an  ordinary  Ju- 
ry as  "caused  by."  They  must  have  so  un- 
derstood it,  and  if  the  Injury  was  "caused 
by"  it  must  have  been  "proximately  caused 
by"  the  negligence  of  appellant.  At  least, 
tbe  charge  does  not  present  affirmative  er- 
ror. If  appellant  desired  that  the  very  nice 
distinction  between  cause  and  proximate 
cause  should  be  explained  to  the  jury,  a 
special  instruction  should  have  been  re- 
quested. If  any  such  Instruction  was  re- 
quested, there  Is  no  assignment  of  error 
based  upon  its  refusal.  We  do  not  under- 
stand that  anything  we  have  said,  on  this 


point  Is  inconsistent  with  the  holding  in  Re- 
ceivers y.  Yarborough,  1  Tex.  Civ.  App.  260. 
21  S.  W.  421,  and  RaUway  Ck).  v.  WUllams, 
30  S.  W.  967,  dted  by  appellant. 

The  fourth  assignment  of  error  is  with- 
out merit  The  court  instructed  tbe  jury  In 
paragraph  12  of  the  charge  that  If  the  cat- 
tle were  injured  while  being  transported,  but 
such  Injuries  "were  caused  or  contributed 
to  in  whole  or  in  part  through  the  negli- 
gence of  plaintiff  or  his  agents,  while  trans- 
porting the  cattle,"  plaintiff  would  not  be 
entitled  to  recover  for  such  damages,  even 
though  the  negligence  of  defendant  was  a 
concurring  cause  thereof. 

[3]  In  view  of  the  allegations  of  the  peti- 
tion. In  which  the  property  Is  described  as 
"499  head  of  cattle  from  3  to  10  years  old," 
and  further  therein  referred  to  as  "said  live 
stock,"  there  is  no  merit  in  appellant's  com- 
plaint of  the  ruling  of  the  court  In  overrul- 
ing certain  exceptions  to  the  petition  that  the 
property  was  not  sufficiently  described.  The 
fifth  assignment  of  error,  presenting  this  ob- 
jection, is  overruled. 

[4]  Upon  the  trial,  preliminary  to  the  se- 
lection of  the  Jury,  one  Jury  list  was  made 
out  for  plaintiff  and  another  for  both  the 
defendants.  Defendants  did  not  request  sep- 
arate jury  lists,  one  for  each  defendant 
They  were  represented  throughout  the  trial 
by  tbe  same  counsel.  In  striking  from  this 
list  by  both  defendants,  nine  persons  were 
stricken  as  objectionable.  After  this  was 
done,  counsel  was  Informed  by  the  court 
that  defendants  would  not  be  allowed  more 
than  six  peremptory  challenges  between 
them,  and  were  required  to  cancel' three  of 
the  challenges,  which  was  done,  the  result  of 
which  was  that  three  of  the  Jurors  stricken 
as  objectionable  to  one  or  the  other  of  the 
defendants  were  sworn  on  the  jury.  To  this 
action  of  tbe  court  in  not  allowing  each  de- 
fendant six  peremptory  challenges,  appellant 
objected,  and  reserved  a  bill  of  exceptions, 
and  the  objection  is  presented  by  the  sixth 
assignment  of  error. 

The  bill  of  exceptions  is  signed  by  the 
Judge  with  the  following  explanation:  "Aft- 
er the  Jury  for  the  week,  numbering  23  qual- 
ified jurors,  were  impaneled,  the  case  was 
called  for  trial,  and  thereupon  a  jury  list 
containing  the  names  of  all  said  jurors  was 
furnished  to  plaintiff,  and  a  like  list  was 
furnished  to  the  defendants.  The  two  de- 
fendants were  at  that  time  and  throughout 
the  trial  of  the  case  represented  by  the  same 
counsel,  and  it  appeared  that  there  was  no 
conflict  of  Interests  between  the  two  defend- 
ants, and  they  acted  together,  through  the 
same  counsel,  throughout  the  trial  in  a  com- 
mon defense." 

It  further  appears  from  the  record  that 
the  defendants  filed  separate  answers,  which 
are  substantially  identical;  each  setting  up 
the  same  defenses ;  each  denying  that  the 
cattle  were  injured  by  its  negligence,  or  that 
of  its  codefendant;  and  each  expressly  deny- 
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ing  Its  own  liability  or  tbat  of  its  codefend- 
ant  The  answer  of  each  prays,  In  conclu- 
sion, as  follows:  "And,  in  tbe  evoit  that 
Judgment  goes  for  any  amount  against  It, 
defendant  prays  judgment  over  against  Its 
codefendant  In  said  amount."  Both  of  these 
answers  were  signed  by  the  same  attorneys. 

It  Is  a  sufficient  answer  to  this  assignment, 
in  any  event,  that  it  is  not  made  to  appear 
that  this  appellant  sufTered  any  Injury  by 
reason  of  the  action  of  the  trial  court.  Snow 
V.  Starr,  76  Tex.  411,  12  S.  W.  673 ;  Waggon- 
er V.  Dodson,  96  Tex.  7-17,  68  S.  W.  813, 
«9  S.  W.  993;  Wolf  y.  Ferryman,  82  Tex. 
112,  17  S.  W.  772.  Appellant  and  Its  code- 
fendant  were  furnished  one  list,  to  which 
no  objection  was  made.  Attorneys  repre- 
senting both  undertoolc  to  challenge  peremp- 
torily nine  of  the  jurors  named.  It  does  not 
appear  which  were  objectionable  to  appel- 
lant and  which  to  its  codefendant  Three 
of  these  challenges  were  denied  by  the  court, 
leaving  six.  It  does  not  appear  but  that 
these  six  are  the  same  persons  who  were  ob- 
jectionable to  and  challenged  by  appellant. 
For  all  that  Is  shown,  appellant  exercised 
Its  right  of  challenge  In  striking  out  these 
six  names. 

But  for  another  reason  we  do  not  think  the 
court  erred  in  the  matter.  Appellant's  po- 
sition now  Is  that  It  was  interested  In  show- 
ing that,  if  any  Injury  occurred  by  the  negli- 
gence of  either  party.  It  was  done  by  Its  co- 
defendant.  The  Aransas  Pass  presumably 
was  malclng  the  same  contention.  How 
could  the  same  attorneys,  acting  for  both  par- 
ties, consistently  and  properly  represent  the 
Interests  of  both  defendants?  That  a  man 
cannot  serve  two  masters,  if  their  interests 
are  antagonistic.  Is  not  only  good  morals, 
but  hornbook  law.  We  cannot  think  that 
the  eminent  attorneys  who  represented  both 
defendants  in  this  case  Intended  to  put  them- 
selves in  any  such  position.  We  must  con- 
clude that  there  was  no  real  antagonism  be- 
tween the  defendants,  but  that  they  were 
making  a  common  defense,  and  were,  in 
law,  one  party,  so  far  as  the  right  of  chal- 
lenge Is  concerned.  In  the  dreumstances  of 
this  case.  It  would  have  given  appellant  an 
unfair  advantage  to  have  allowed  It  and  Its 
codefendant  more  than  six  peremptory  chal- 
lenges.   The  assignment  must  be  overruled. 

[S]  There  Is  no  merit  In  the  seventh  as- 
signment, which  Is  overruled.  We  think  the 
court  did  not  err  in  allowing  the  witness 
Saunders  to  testify  as  to  the  market  value  of 
the  Injured  cattle,  over  the  objection  that  It 
was  not  shown  that  he  had  sufficient  knowl- 
edge of  such  market  value  at  Falfurrlas. 
The  witness,  without  saying  directly  that  he 
was  acquainted  with  the  market  value  of 
the  injured  cattle  at  Falfurrlas,  showed  by 
his  testimony  that  he  was  qualified  to  testi- 
fy as  to  that  fact.  He  was  by  occupation  a 
stockman,  and  had  been  engaged  In  that  busi- 
ness all  bis  life.    He  had  been  handling  and 


shipping  cattle  28  years,  and  for  several 
years  had  been  buying  and  selling  cattla 
He  had  a  ranch  In  Starr  county,  In  the  neigh- 
borhood of  Falfurrlas.  He  testified  that  he 
Imew  the  market  value  of  these  cattle  at 
Falfurrlas  In  the  condition  in  which  they 
should  have  been  delivered.  It  reaaooably 
follows  that  he  had  sufficient  knowledge  of 
the  market  value  of  the  Injured  cattle  to 
qualify  him  to  testify  thereto.  Appellant  did 
not  attempt  to  cross-examine  or  contradict 
him  on  this  point 

We  find  no  error  In  the  record  requiring 
reversal  of  the  Judgmoit,  and  it  Is  affirmed. 

Affirmed. 

On  Motion  for  Behearlng. 

[6,  7]  On  motion  for  rehearing,  appellant 
Insists,  with  much  force,  that  we  erred  in 
our  rultng  upon  Its  fourth  assignment  of  er- 
ror. It  Is  Insisted  tbat  the  twelfth  para- 
graph of  the  court's  charge  on  the  negligence 
of  appellee's  agents  In  charge  of  the  cattle^ 
In  so  far  as  such  negligence  caused  or  con- 
tributed to  the  Injury  to  the  cattle,  as  af- 
fecting the  right  of  recovery,  presents  a  dif- 
ferent Issue  from  that  referred  to  In  the  as- 
signment, which  was  not  the  negligence  of 
such  agents,  but  their  failure  to  perform  the 
contract  obligation  of  appellee  In  this  par- 
ticular. There  Is  some  force  in  appellant's 
contention,  as  presented  In  the  motion  for 
rehearing;  but  we  think  It  Is  sufficient  an- 
swer to  It  that  the  assignment  does  not  com- 
plain of  any  error  of  the  trial  court  In  re- 
fusing a  requested  charge  on  this  Issue,  bat 
of  the  omission  of  the  trial  court  to  charge 
on  the  Issue.  That  this  was  not  affirmative 
error  Is,  we  think,  well  settled.  If  appellant 
desired  to  avail  himself  of  this  oqulsslon.  It 
should  have  requested  a  special  charge,  and. 
In  case  of  Its  refusal,  assigned  error  vpoa 
such  refusal.  It  Is  true  that  In  the  assign- 
ment and  In  the  statement  theretmder  la 
Its  brief  reference  Is  made  to  such  reqnest- 
ed  charge,  but  merely  Incidentally  to  the  as- 
signment, which  Is  based  solely  upon  the 
failure  or  omission  In  the  charge  of  the 
court.  Undei'  such  assignment,  we  could  not 
properly  have  considered  any  error  there 
may  have  been  In  the  refusal  of  the  re- 
quested charge.  It  was  held  by  the  Supreme 
Court,  In  Searcy  v.  Grant,  90  Tex.  101,  37 
S.  W.  320,  construing  article  1018,  B.  S.,  that 
an  appellate  court  would  not  take  cogni- 
zance of  any  error,  not  assigned,  unless  It  be 
fundamental,  or  an  error  apparent  upon  tbe 
face  of  the  record.  It  wUl  not  be  contended 
that  this  was  such  error. 

With  this  addition  to  our  opinion,  the  mo- 
tion for  rehearing  Is  overruled.  We  nnust 
not  be  understood  as  holding  tbat  there  may 
not  be  cases  where  the  mere  omission  to  pre- 
sent fundamental  issues  would  be  afflrma- 
tlve  error. 

Overruled. 
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WALLER  T.  GORMAN  MERCANTILE  CO. 

et  aL 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Not.  29,  1911.) 

L  CoBPOBATiONS   (I  467*)— Powers— Accom- 
modation  INDOBSEMENT. 

A  corporation  has  no  power  to  make.  In- 
dorse, or  otherwise  become  liable  on  commer- 
cial paper  for  the  mere  accommodation  of  an- 
other person  or  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  |  1881;  Dec.  Dig.  g  467.*] 

2.  Bnxs  AWD  Notes  (|  237»)— "Accommoda- 
tion INDOBSEMENT." 

An  "accommodation  indorsement"  is  the 
execution  of  commercial  paper,  without  con- 
sideration, to  lend  credit  to  the  accommodated 
party. 

IHd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  StSii,  664,  667-669;  Dec. 
Dig.  {  237.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  p.  74;  Tol.  8,  p.  7561.] 

8.  CoBPOBATioRs    (S    463*) -Execution    of 

Notes — Cobporatb  Liability. 

Plaintiff,  owning  a  controlling  interest  in 
a  corporation,  sold  his  stock  to  S.,  who  paid 
half  cash,  and  to  cover  the  balance  arranged 
to  give  the  joint  note  of  liimself  and  the  cor- 
poration for  the  balance,  with  the  understand- 
ing that  be  was  to  put  into  the  stock  and  assets 
of  the  corporation  merchandise  equal  in  value 
to  the  amount  of  the  joint  notes  executed  by 
himself  and  the  corporation,  which  he  did. 
Held,  that  the  practical  effect  of  such  transac- 
tion was  a  purchase  of  the  goods  by  the  cor- 
poration from  S.,  in  payment  for  which  the 
corporation  assumed  and  agreed  to  pay  certain 
of  his  obligations;  and,  the  transaction  having 
been  assented  to  by  all  the  stockholders  and 
directors,  the  corporation  was  liable  on  the 
notes. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  {  463.*] 

4.  COBPOBATIONS    (S    487*)— Contbacts— Ul- 

TBA  Vibes  Acts— Repudiation. 

Where  a  corporation  received  a  large  ad- 
dition to  its  assets  in  consideration  of  its  exe- 
cution of  certain  notes  to  pay  debts  of  S.,  it 
having  received  and  retained  the  benefits  of  the 
contract  was  estopped  to  claim  that  it  was 
ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {  1894;   Dec.  Dig.  {  487.*] 

6.  Appeal  and   Ebrob    ({   209*)— Review- 
Questions  not  Raised  at  Tbial. 

An  objection  that  there  was  no  proof  of 
the  market  value  of  goods  delivered  to  a  cor- 
poration in  consideration  of  its  executing  cer- 
tain notes  to  secure  debts  of  S.  could  not  be 
raised  for  the  first  time  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  129C;   Dec.  Dig.  i  209.*] 

Appeal  from  District  Court,  Eastland  Coun- 
ty; Tbomas  L.  Blanton,  Judge. 

Action  by  J.  M.  Waller  against  the  Gor- 
man Mercantile  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  rendered  as  to  the  Gorman 
Mercantile  Company,  and  affirmed  as  to  the 
other  defendants. 

Earl  Conner,  for  appellant  Scott  &  Brels- 
ford  and  J.  J.  Butts,  for  appellees. 

HIGGINS,  J.  Tbls  Is  a  suit  brought  by 
appellant   against    the   Gorman    Mercantile 


Company,  W.  C.  Sanders,  and  others,  to  re- 
cover upon  two  notes  executed  by  said  com- 
pany and  Sanders  in  favor  of  Waller,  and 
in  the  sum  of  $2,543.80  each,  with  Interest 
and  attorney's  fees.  Upon  trial  judgment 
was  rendered  against  Sanders  and  in  favor 
of  the  other  defendants.  The  case  was  tried 
before  the  court, ,  the  facts  undisputed,  and 
the  only  question  involved  in  this  appeal  is 
the  correctness  of  the  court's  action  in  ren- 
dering judgment  for  the  company  upon  its 
plea  that  the  execution  of  the  notes  was 
ultra  vires  of  the  corporation. 

It  appears  that  ttte  Gorman  Mercantile 
Company  was  a  mercantile  corporation,  in- 
corporated under  the  laws  of  the  state  of 
Texas  and  engaged  in  the  business  for  which 
it  was  Incorporated.  Prior  to  December  2, 
1909,  appellant  owned  a  controlling  Inter- 
est in  the  company,  and  upon  that  date  sold 
his  stock  therein  to  W.  C.  Sanders,  who  paid 
therefor  about  one-half  cash,  and  to  coTer 
the  balance  of  the  purchase  price  aliove- 
deecrlbed  notes  were  given.  It  also  appears 
that  $2,600  of  the  cash  payment  was  obtain- 
ed from  a  bank,  who  took  therefor  the  Joint 
note  of  Sanders  and  the  company.  At  the 
time  of  this  stock  transfer,  it  was  under- 
stood and  agreed  by  all  of  the  stockholders 
and  directors  of  the  company  and  by  Waller 
that  Sanders  should  put  into  the  stock  and 
assets  of  the  company  goods,  wares,  and 
merchandise  equal  in  value  to  the  amount 
of  the  three  notes  which  had  been  executed 
by  tile  company  and  himself,  and  in  e<W8ld- 
eration  of  him  so  doing  the  company  was  to 
execute  the  notes  and  pay  same.  Wben  the 
Waller  notes  w^e  originally  delivered  to 
him  by  Sanders,  the  same  had  not  been  sign- 
ed by  the  company,  but  they  were  signed  by 
it  within  a  few  days.  Tliereafter,  and  In 
accordance  with  his  agreement,  Sanders  did 
deliver  to  and  place  into  the  mercantile 
stock  of  the  company  goods,  wares,  and  mer- 
chandise equaling  or  exceeding  in  vahie  tbe 
amount  of  the  three  notes  mentioned.  • 

[1-3]  It  Is  contended  by  appellee  company 
that  it  was  an  accommodation  indorser  or 
surety  upon  the  notes,  and  tlie  execution 
thereof  was  ultra  vires  of  the  corporation. 
It  is  unnecessary  to  cite  authority  that  a 
corporation  has  no  power  to  make,  indorse, 
or  otherwise  t><ecome  liable  upon  commercial 
paper  for  the  mere  accommodation  of  anoth- 
er person  or  corporation;  but,  under  the 
facts  stated,  the  Gorman  Mercantile  Compa- 
ny was  in  no  sense  an  accommodation  mak- 
er or  indorser.  An  accommodation  indorse- 
ment may  be  said  to  be  the  execution  of  com- 
mercial paper,  without  consideration,  for  the 
purpose  of  lending  credit  to  the  accommo- 
dated party.  Tested  by  any  correct  defini- 
tion of  an  accommodation  maker,  the  Gor- 
man Mercantile  Company,  under  the  facts, 
cannot  be  so  held.     The  practical  effect  of 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  41  Am.  Ola.  Key  No.  Series  41  R<p'r  Indexes 
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tbe  transaction  was  tjiat  the  company  bought 
goods  from  Sanders,  and  In  payment  there- 
for assumed  and  agreed  to  pay  certain  obli- 
gations of  Sanders;  and,  It  appearing  that 
Waller  was  privy  to  this  arrangement,  that 
tbe  same  was  consented  to  by  all  of  tbe 
stockholders  and  directors  of  tbe  company, 
and  tbe  purchase  of  tbe  goods  falling  with- 
in the  scope  of  Its  authority,  the  company 
was  legally  bound  to  pay  the  notes  which  It 
had  agreed  to  pay. 

[4]  For  the  reason  assigned,  we  think  the 
doctrine  of  ultra  vires  wholly  inapplicable; 
but  if  It  were  in  any  sense  applicable  this 
case  would  fall  within  the  rule  which  pro- 
hibits a  corporation  from  receiring  and  re- 
taining the  benefits  of  an  ultra  vires  con- 
tract and  repudiating  its  obligations  there- 
under. Gaston  v.  3.  I.  Campbell  Co.,  130  S. 
W.  222;  Modern,  etc.,  Co.  v.  Blanke,  116  S. 
W.  153;  10  Cyc.  pp.  1078  and  1116.  This 
holding  does  not  conflict,  but  is  wholly  har- 
monious and  in  accordance,  with  Northslde 
Ry.  Co.  V.  Worthlngton,  ,88  Tex.  562,  30  S. 
W.  1055,  53  Am.  St.  Rep.'  778;  Deaton  Gro- 
cery Co.  V.  International,  etc.,  Co.,  47  Tex. 
Civ.  App.  267,  105  S.  W.  656;  Bank  v. 
Lagrange,  etc.,  Co.,  40  S.  W.  328.  The  prin- 
ciple upon  which  corporations  are  held  liable 
under  the  rule  stated  Is  that  of  estoppel,  and, 
under  the  pleadings  and  testimony,  the  rule 
is  clearly  applicable  here. 

[S]  There  is  no  merit  In  appellees'  conten- 
tion that  the  market  value  of  the  goods  de- 
livered by  Sanders  was  not  shown.  The  tes- 
timony clearly  shows  the  delivery  of  approx- 
imately $8,000  worth  of  goods,  based  upon 
Invoice  price,  plus  freight.  Xo  objection  or 
point  appears  to  have  been  made  In  lower 
court  as  to  basis  of  valuation,  and  there  Is 
nothing  in  the  record  to  indicate  that  any 
question  was  raised  In  regard  to  the  value  of 
the  goods  delivered  by  Sanders,  and  the 
question  cannot  be  here  raised  for  the  first 
time. 

The  Judgment  is  affirmed  as  to  all  of  the 
appellees,  except  the  Gorman  Mercantile 
Company ;  as  to  said  company,  the  Judg- 
ment of  the  lower  court  is  re\er.sed  and  here 
rendered  in  favor  of  J.  M.  Waller  and  against 
the  Gorman  Mercantile  Company,  a  corpora- 
tion, for  the  sum  of  $5,603,  with  Interest 
thereon  at  the  rate  of  8  per  cent,  per  annum 
from  January  11, 1911,  and  for  all  costs. 


CAIN  V.  HOPKINS  et  al. 

(Court  of  Civil  Appeals  of  Texas.  San  Anto- 
nio. Nov.  1,  1911.  On  Appellant's  Motion 
for  Rehenrinsr,  Nov.  29,  1911.  Further  Re- 
hearing Denied  Dec.  20,  1911.) 

1.  Judgment  (8  743*)— Rks  Judicata. 

Plaintiff  in  trespass  to  try  title  was  not 
entitled  to  offer  testimony  to  show  that  the 
land   was  covered  by  a  certain  patent  under 


which  he  held,  where  it  bad  been  adjudged  in 
a  suit  to  which  he  was  a  party  that  the  land 
belonged  to  another  survey. 

[Ed.  Note. — For  other  cases,  see  Jndrment, 
Cent.   Dig.  §§  1253,   1275-1217;    Dec   Dig.  j 

2.  Tenancy  in  Common  (J  38*)— Acnoss 
Between  Tenants— Right  to  Recover. 

One  tenant  in  common  can  recover  against 
a  cotenant  only  for  tbe  undivided  interest  b« 
shows  in  the  land. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cept.  Dig.  §§  100-118;    Dec.  Dig.  ( 

3.  Judgment  (§  735*)  —  Recitals  —  Conclu- 
siveness—Facts  Not  in  Issue— Suebiff's 
Retukn— Eftect. 

Recitals  in  a  sheriff's  return  on  an  order 
of  sale  in  a  former  suit,  and  in  the  order  for  a 
deed,  that  the  purchaser  was  an  heir  of  a  cer- 
tain person  are  insufficient  to  establish  that 
fact;  it  not  being  before  the  court  for  adjudi- 
cation, on  tbe  confirmation  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1263-1265;    Dec.  Dig.  {  735.*] 

4.  Judgment  (5  497*)— Service— Collaterai. 
Attack  —Jurisdiction  —  Process  —  Judg- 
ment Record — Effect. 

If  a  judgment  recites  nothing  concerning 
service  on  defendants,  the  whole  record  may 
be  looked  to  in  another  suit  to  determine 
whether  sufficient  service  was  bad. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  937,  938;  Dec.  Dig.  g  497;*  Par- 
tition, Cent.  Dig.  §  307.] 

5.  Appeal  and  Error  (J  662*)  — Statembnt 
OP  Facts— Conclusiveness. 

The  Court  of  Civil  Appeals  is  bound  by 
the  statement  of  facts,  havmg  no  right  to  look 
to  the  court's  findings  for  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2850-2852;  Dec  Dig.  { 
662.*] 

6.  Partition  (§  109*)— Sale— Rights  or  Pc«- 
CHASEB3— Invalidity  of  Order  of  Sale. 

Interveners  in  trespass  to  try  title,  be- 
in^  heirs  who  were  cited  as  unlmown  in  a  par- 
tition suit,  at  a  sale  under  which  plaintiff's  pred- 
ecessor in  title  purchased,  were-  not  bound  to 
tender  the  amount  paid  for  the  land  at  the 
sale,  or  the  costs  adjudged  against  the  land, 
as  a  condition  to  recovering  tbe  land  on  the 
ground  of  the  invalidity  of  the  judgment  ui 
partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {§  376-397;   Dec.  Dig.  {  109.*] 

7.  Trespass  to  Try  Title  (J  50*)— Attor- 
ney's Fees— Right  to  Allowance. 

Any  necessity  for  a  defense  in  trespass  to 
try  title  having  been  avoided  by  plaintiff's  dis- 
missal, it  was  error  to  award  a  fee  to  an  at- 
torney appointed  for  unknown  defendants, 
where  the  contest  proceeded  between  interven- 
ers, as  plaintiffs,  and  the  original  plaintiff,  as 
defendant. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  i  50.*] 

On  Appellant's  Motion  for  Rehearing. 

8.  Judgment  (|  499*)— Collateral  Attack 
-Burden  op  Proof. 

In  a  collateral  attack  on  a  former  judg- 
ment for  insufficiency  of  service  by  publication, 
parties  asserting  its  invalidity  were  bound  to 
show  affirmatively  from  tbe  record  that  the 
publication  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  940;    Dec  Dig.  {  499.*] 
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0.  Pbocess  (S  138*)— Return— SuFFiciEKCT. 
A  return  upon  a  citation,  reciting  its  pub- 
lication once  in  each  weelc  for  eiglit  successive 
weeks,  etc.,  with  a  following  inconsistent  re- 
cital that  the  publication  was  made  on  May 
15th  and  2;')th  and  July  6tb,  is  not  sufScient 
to  show  defective  service,  on  collateral  attack 
on  the  judgment  rendered. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  SS  181-186;    Dec.  Dig.  §  138.»] 

10.  Pabtition    (8  65*)— Costs  —  Pbateb— Ne- 
cessity. 

That  a  petition  for  partition  did  not  pray 
costs,  and  the  citation  did  not  show  a  claim 
therefor,  did  not  prevent  a  sale  of  interests  of 
absent  defendants  for  costs. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  $§  148-182;   Dec.  Dig.  §  55.* J 

11.  Pabtition  (§  11-i*) -Costs  — Adjudica- 
tion OF  Lien — 1*o\veb. 

In  partition,  costs  awarded  against  absent 
defendants,  including  a. fee  to  an  attorney  ap- 
pointed for  them,  were  properly  made  a  lien 
against  their  share. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  §§  440-449;   Dec.  Dig.  §  114.»] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Action  by  C.  Cain  against  Edward  H.  Hop- 
kins and  others;  Helen  E.  Hendricks  and  oth- 
ers Intervening.  Judgment  for  Interveners, 
and<plaiutlff  appeals.  Keversed  and  rendered 
on  rehearing. 

Baldwin  &  Taylor,  for  appellant.  G.  W. 
Tharp,  C.  R.  Wharton,  and  Kobt.  Houston 
Woody,  for  appellees. 

JAMES,  C.  J.  This  action  was  brought  by 
Cain,  by  a  petition  in  trespass  to  try  title,  to 
recover  o(  Edward  H.  Hopkins  and  wife, 
Clara  B.  Hopkins,  and  of  tbe  unknown  heirs 
of  Edward  H.  Hopkins  and  the  unknown  heirs 
of  Clara  B.  Hopkins,  tbeir  residence  l>elug  al- 
leged as  unknown  to  plaintiff,  a  tract  of  348 
acres  of  land,  described  by  metes  and  bounds 
as  part  of  a  survey  patented  to  Wm.  Francis 
in  Harris  county.  After  the  usual  allega- 
tions, this  pleading  went  on  to  allege:  That, 
prior  to  December  21,  1900,  Sue  E.  Baker, 
Edward  H.  Hopkins,  and  wife,  Clara  B.  Hop- 
kins, or,  in  the  event  said  Hopkins  and  wife 
-were  at  that  time  dead,  then  tbeir  unknown 
belrs,  were  the  owners  of  a  tract  of  1,043 
acres  in  said  Wm.  Francis  grant,  and  on  or 
about  that  date  a  judgment  was  rendered  by 
the  Harris  county  district  court.  In  the  case  of 
Sue  E.  Baker  v.  Sterling  Myer  et  al..  No.  28,- 
966,  by  which  Sue  E.  Baker  recovered  against 
defendants  therein,  Edward  H.  Hopkins  and 
wife,  Clara  B.  Hopkins,  and  their  unknown 
heirs,  an  undivided  two-thirds  interest  in  said 
tract  of  1,043  acres,  and  the  said  Eldward 
H.  Hopkins  and  wife,  Clara  B.  Hopkins,  and 
their  unknown  heirs  recovered  the  remaining 
one-third  thereof.  That  the  defendants  in 
said  suit  were  duly  served  by  citation  by  pub- 
lication, and  the  Judgment  rendered  thereon 
was  In  all  respects  legal  and  binding  on  the 
parties.     That  said  Judgment  directed  that 


the  tract  be  partitioned  between  the  plaintiff 
and  said  defendants.  That  commissioners 
were  duly  appointed.  That  the  decree  in 
that  partition  suit  adjudged  that  the  land 
awarded  said  defendants  should  be  charged 
with  certain  sums  of  money  and  costs,  Includ- 
ing an  attorney's  fee  of  $75,  and  charged 
with  a  lien  therefor,  and  directed  that  their 
portion  be  sold  to  satisfy  same,  In  the  event 
of  nonpayment,  within  20  days  from  the  ad- 
journment of  the  court.  That  on  December 
22,  1900,  the  commissioners  reix>rted,  and  said 
348  acres  was  set  apart  as  the  portion  of  said 
defendants.  That  said  charges  were  not  paid, 
and  an  order  of  sale  Issued,  and  the  sheriff 
sold  said  348  acres  to  Eva  W.  Walker,  who 
afterwards  conveyed  same  to  C.  A.  Roberts, 
who  afterwards,  on  August  31,  1001,  convey- 
ed it  to  plaintiff  Cain. 

Before  the  case  was  reached  for  trial,  Cain 
dismissed  his  cause  of  action,  but  In  the 
meantime  a  number  of  persons,  claiming  to 
be  heirs  of  Eldward  H.  Hopkins  and  Clara  B. 
Hopkins,  appeared  and  tiled  answer,  and 
made  themselves  parties  by  what  they  styled 
a  plea  of  intervention  and  cross-bill  against 
the  plaintiff,  and  thus  the  case  remained  with 
them  as  plaintiffs  and  Cain  as  defendant. 
Cain  answered  the  cross-bill. 

The  case  was  heard  by  the  court,  and  judg- 
ment rendered  for  the  interveners  for  the 
land.  The  court  first  appointed  Earl  Whar- 
ton to  represent  the  unknown  heirs  cited  by 
publication.  Afterwards  the  intervention  or 
cross-bill  was  filed  on  behalf  of  certain  nam- 
ed parties,  claimed  to  be  heirs,  and  Wharton 
represented  these.  The  court  then  appointed 
G.  W.  Tharp  to  represent  the  unknown  helr» 
of  Edward  H.  and  Clara  B.  Hopkins.  The 
judgment  was  for  the  Interveners  for  the 
land,  finding  them  to  be  the  sole  heirs  of 
Edward  H.  and  Clara  B.  Hopkins,  and  de- 
creed that  the  unknown  heirs  represented  by 
Tharp  take  nothing.    Cain  appeals. 

Under  the  first,  second,  third,  and  fourth 
assignments  of  error,  appellant  presents  the 
following  propositions: 

First.  That,  the  interveners  being  really 
the  plaintiffs,  they  were  required  to  show 
title,  and  having  failed  to  do  so,  either  from 
the  sovereignty  or  by  proof  of  common  source, 
judgment  should  hiave  been  for  appellant. 

Second  Proposition:  'The  undisputed  evi- 
dence shows  that  at  best  only  a  small  part 
of  the  plaintiffs  were  related  to  either  Ed- 
ward H.  Hopkins  or  bis  wife,  and  at  best 
plaintiffs  could  recover  only  a' small  vmdivid- 
ed  Interest  in  the  land  sued  for  as  cotenants 
with  the  defendant  (We  should  here  state, 
before  dealing  with  the  proposition,  that  this 
proposition  is  clearly  erroneous  in  stating 
that  Interveners  sued  for  the  land  as  coten- 
ants with  defendant.) 

Third  Proposition:  "Where  the  defendant 
has  several  titles,  one  seeking  to  oust  him 
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(lues  not  make  a  prima  fade  case  until  be 
.shows  a  title  superior  to  any  one  of  those 
claimed  by  defendant.  In  other  words,  where 
the  evidence  shows  two  paper  titles  in  the 
defendant,  and  there  Is  nothing  In  the  record 
to  show  that  he  does  not  equally  rely  on  both, 
plaintiff  Is  not  entitled  to  evict  him  simply 
by  showlDg  a  superior  title  from  a  common 
source  in  one  of  them." 

The  fourth  proposition  Is  substantially  the 
same  as  the  second. 

In  presenting  these  propositions,  appellant 
does  so  upon  the  assumption  that  the  judg- 
ment in  the  partition  suit  of  Sue  E.  Baker  v. 
Sterling  Myer  et  al.  was  void.  If  not  void, 
of  course  appellant  has  title.  That  question 
comes  up  in  connection  with  other  assign- 
ments. Assuming  the  invalidity  of  said  de- 
cree, in  so  far  as  It  was  warrant  for  the 
order  of  sale  and  the  sale  of  the  land  there- 
under, we  shall  proceed  to  deal  with  the  above 
propositions. 

We  may  consider  the  third  proposition  first. 
In  appellant's  statement  In  the  brief,  he  says: 
"The  defendant,  Cain,  exhibited  on  the  trial 
two  chains  of  title,  one  through  said  decree 
of  Baker  v.  Myer  et  al.,  and  the  other  by  a 
judgment  rendered  against  Waterhouse  and 
Miller,  and  a  regular  chain  of  transfers  from 
the  republic  of  Texas  to  Bowman,  and  from 
ISowman  down  to  Waterhouse  &  Miller,  the 
patent  from  the  republic  to  Bowman  being 
prior  to  that  from  the  republic  to  Wm.  Fran- 
cis. The  title  offered  by  the  defendant  down 
to  Waterhouse  and  Miller  and  to  himself  was 
e.xcluded  by  the  trial  court,  yet  tlje  mere  of- 
fering of  this  title  Is  sufficient  to  show  that 
the  defendant  asserted  title  other  than  that 
through  which  plaintiffs  claim." 

[11  We  notice  that  appellant  has  an  as- 
signment of  error  (the  fifteenth)  complaining 
of  the  exclusion  of  the  evidence  ofl'ered  to 
prove  that  the  Bowman  was  an  older  grant 
than  the  Francis,  that  the  latter  conflicted 
with  the  Bowman,  and  that  all  of  the  348 
acres  Involved  in  this  suit  was  covered  by 
the  Bowiuan  patent,  under  which  Cain  held 
title.  The  testimony  offered  in  this  connec- 
tion consisted  of  a  decree  of  the  district 
court,  in  a  case  styled  Alfred  Waterhouse  v. 
W.  C.  Corbett  et  al.,  of  date  May  3,  1904, 
whereby  it  was  adjudicated  that  the  Bowman 
survey  conflicted  with  the  Francis  survey  to 
the  extent  of  930.3  acres;  that  the  Francis 
survey  has  the  prior  and  superior  right  to 
the  land;  that  Cain  recover  348  acres  of  this 
land  (which  is  the  same  land  Involved  in  the 
present  suit).  In  connection  with  said  de- 
cree, appellant  offered  to  show  by  a  surveyor 
that  the  Francis  survey  conflicted  with  the 
Itowman,  and  that  the  land  In  controversy 
is  a  part  of  the  Bowman.  He  offered  also 
to  show  title  in  himself  to  the  land  from 
Bowman,  claiming  that  by  this  testimony  he 
would  establish  a  superior  title  In  himself, 
other  than  that  through  which  plaintiffs  de- 
raign  title.    In  other  words,  be  claimed  that 


by  this  testimony  he  expected  to  connect  him- 
self with  the  title  from  the  republic  to  Bow- 
man.  Whatever  the  reasons  were  for  the 
ruling  of  the  court  excluding  this  testimony, 
the  ruling  was  correct.  The  judgment  was 
an  adjudication  that  the  Francis  was  the 
superior  survey,  and  that  the  land  was  a 
part  of  the  Francis,  and  amounted  to  an  ad- 
judication canceling  from  the  Bowman  sur- 
vey so  much  of  it  as  conflicted  with  the  Fran- 
cis, and  Cain  being  a  party  to  that  suit  was 
botmd  by  the  adjudication.  The  exclusion  of 
that  testimony  leaves  the  record  without  any 
title  exhibited,  or  offered  to  be  exhibited,  by 
appellant  The  title  adjudicated  to  him  by 
that  decree  must  have  been  by  virtue  of 
some  title  under  the  Francis  patent. 

Appellant  exhibited  no  title,  except  the 
title  be  appeared  to  have  under  and  by  vir- 
tue of  the  decree  In  Baker  t.  Myer  et  aL 
That  such  title  he  deraigned  under  Hopkins 
and  wife  and  their  unknown  heirs  is  clearly 
shown,  and  we  perceive  no  error  in  the  con- 
clusion, evidently  arrived  at  by  the  trial 
court  from  the  evidence,  that  plaintiffs  and 
defendant  claimed  title  under  &  common 
source.  These  remarks  dispose  of  the  first 
and  third  propositions. 

[2]  We  find,  as  a  conclusion  of  fact,  from 
the  evidence,  that  interveners  Helen  E.  Hen- 
dricks, L.  W.  Bishop,  Amelia  L.  Walker,  and 
Jeahette  Bishop  Clark  were  heirs  of  Clara 
B.  Hopkins.  This  proof  entitled  them  to  re- 
cover the  entire  land  from  the  defendant; 
he  being  without  title,  if,  as  assumed,  the 
sale  of  the  land  under  the  decree  in  Baker 
V.  Myer  was  void.  This  disposes  of  the  sec- 
ond and  fourth  propositions.  We  recognize 
the  principle  of  law  that  one  tenant  In  com- 
mon, suing  another  who  appears  to  be  also  a 
tenant  in  common  of  land,  can  recover  judg- 
ment against  the  defendant  only  for  the  un- 
divided interest  he  shows  he  has  In  the  land. 
But  that  principle  has  no  application  when 
the  defendant  is  a  naked  trespasser;  that  la 
to  say.  one  who  is  without  title. 

[3]  We  may,  in  this  connection,  refer  to  tbe 
contention  of  appellant,  based  on  the  sbe> 
iff's  return  upon  the  order  of  sale  issued  In 
Baker  v.  Myer,  which  recites  that  the  pur- 
chaser was  Eva  Walker,  "one  of  the  helis 
of  E.  H.  Hopkins,  defendant,  cited  by  pab- 
lication,"  and  upon  the  order  approving  tie 
sale,  which  directed  the  sheriff  to  execute  a 
deed  "to  Eva  Walker,  the  purchaser;  sbe 
being  one  of  the  heirs  of  E.  H.  Hopkins,  par- 
ty defendant  herein."  In  the  present  case, 
there  was  no  evidence  to  show  that  Eva 
Walker  was  an  heir  of  E.  H.  Hopkins,  and 
the  statement  tn  the  sherltTs  return  that  she 
was  is  of  no  effect  as  proof  of  such  fact 
Such  fact  was  not  before  the  court  for  ad- 
judication in  passing  on  the  sale  reported, 
and  the  recital  found  In  the  order  approv- 
ing it  is  of  no  effect  as  proof  of  the  fact 

The  force  of  appellant's  contention  that 
Eva  Walker  was  thus  shown  to  be  one  of 
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tbe  heirs  of  Hopkins  lies  In  tbe  fact  that  If 
she  was  an  heir  then  appellant,  who  had 
deed  from  and  under  her,  had  some  tlUe,  and 
was  not  a  naked  trespasser. 

We  come  now  to  tbe  assignments  which 
raise  the  question  of  the  validity  of  the  Judg- 
ment to  support  the  sheriff's  sale  in  the  case 
of  Baker  v.  Myer  et  al.  As  already  stated, 
If  the  judgment  In  that  case  against  Hop- 
kins and  wife  and  the  unknown  heirs  was 
warranted  as  rendered,  then  the  sale  under 
It  was  yalld,  and  appellant  should  have  the 
land. 

The  Judgment  in  Baker  v.  Myer  et  al.  con- 
tains no  recitation  as  to  service.  It  reads: 
"On  this,  the  21st  day  of  December,  1900, 
came  on  to  be  heard  the  above  entitled  and 
numbered  cause,  and  all  parties  having  an- 
nounced ready  for  trial  all  questions  in  this 
cause  were  submitted  to  the  court,  without 
a  Jury,  and  the  court,  after  hearing  the  evi- 
dence. Is  of  opinion,"  etc. 

The  Judgment  which  followed  the  above 
was  that  Sue  E.  Baker  recover  of  Sterling 
Myer  and  wife  and  of  Edward  H.  Hopkins 
and  wife,  Clara  B.  Hopkins,  and  the  unknown 
heirs  of  Edward  H.  Hopkins  and  tbe  un- 
known heirs  of  Clara  B.  Hopkins  an  undivid- 
ed two-thirds  interest  in  the  1,013  acres  in- 
volved; and  that  Edward  H.  Hopkins  and 
wife,  Clara  B.  Hopkins,  and  the  unknown 
heirs  of  Edward  H.  Hopkins  and  the  un- 
known heirs  of  Clara  B.  Hopkins  recover  of 
Sue  E.  Baker,  Sterling  Myer,  and  his  wife, 
Alice  B.  Myer,  the  other  undivided  one-third, 
and  ordered  the  land  partitioned  according- 
ly, appointed  commissioners,  and  further  ad- 
judged that  Sue  E.  Baker  pay  two-thirds  of 
tbe  costs;  and  that  defendants  Edward  H. 
Hopkins  and  wife  and  their  unknown  heirs 
pay  one-third  of  the  costs;  and  that  the  sum 
of  $75,  allowed  Ed  S.  Phelps,  attorney  ap- 
pointed by  the  court  to  represent  the  de- 
fendants Hopkins  and  their  unknown  heirs, 
be  decreed  as  part  of  the  costs,  and  assessed 
against  said  defendants,  and  declared  the 
same  to  be  a  lien  upon  their  one-third  inter- 
est, and  declared  the  costs  assessed  the  re- 
spective parties  to  be  a  charge  and  lien  up- 
on their  respective  shares  of  tbe  land,  for 
which  an  order  of  sale  shall  issue,  in  the 
event  of  nonpayment,  within  20  days  from 
tbe  adjournment  of  the  court 

On  Januarj'  19, 1901,  the  report  of  the  com- 
missioners was  approved  and  the  respective 
Interests  decreed;  the  348  acres  In  question 
being  awarded  to  Edward  H.  Hopkins  and 
wife,  Clara  B.  Hopkins,  and  tbe  unknown 
beirs  of  Edward  H.  and  Clara  B.  Hopkins. 
Tbis  order  adjudged  the  commissioners'  fees 
as  part  of  the  costs,  and  "adjudged  and  de- 
creed that  Ed  S.  Phelps,  the  attorney  ap- 
pointed by  the  court  to  represent  said  de- 
fendants served  by  publication,  be  and  Is 
hereby  allowed  the  sum  of  $75  as  his  serv- 
ices for  representing  said  defendants;  and 
that  said  sum  be  taxed  as  costs  in  this 
cause   against  the   defendants   Edward   H. 


Hopkins  and  wife,  Clara  B.  Hopkins,  and 
the  unknown  heirs  of  Edward  H.  Hop- 
kins and  tbe  unknown  heirs  of  Clara  B. 
Hopkins,  and  be  a  lien  upon  and  against  said 
defendants'  one-third  interest  in  said  land, 
being  348  acres."  It  further  decreed  that 
all  costs  decreed  against  the  respective  par- 
ties shall  be  a  Hen  and  charge  against  their 
respective  shares,  for  which  an  order  of  sale 
shall  issue  against  said  shares  for  paymenc 
of  said  costs  within  20  days  after  adjourn- 
ment of  the  term,  said  order  of  sale  to  be 
duly  executed  as  by  law  provided;  and  tbe 
ofiBcer  shall  sell  thereunder  a  sufficient  spe- 
cific portion  of  said  land  to  pay  same,  and 
said  sale  shall  be  made  subject  to  the  ap- 
proval of  tbe  court,  and  shall  be  referred  to 
the  court  for  approval. 

Defendant  introduced  a  sheriff's  deed, 
showing  a  sale,  made  March  8,  1901,  under 
an  order  of  sale,  for  costs  and  attorney's 
fees  issued  in  favor  of  the  officers  of  the 
court  and  Ed  S.  Phelps,  which  deed  was  a 
conveyance  to  "Mrs.  Eva  Walker  of  all  the 
right,  title,  and  Interest  of  Edward  H.  Hop- 
kins and  wife,  Clara  B.  Hopkins,  and  tbe 
unknown  heirs  of  Edward  II.  Hopkins  and 
Clara  B.  Hopkins."  This  sheriff's  deed  recit- 
ed that  the  land  was  struck  off  to  ''Mrs. 
Eva  Walker,  one  of  the  heirs  of  said  Ed- 
ward H.  Hopkins,  and  Clara  B.  Hopkins,  de- 
ceased, for  the  sum  of  $110."  The  above 
sheriff's  sale  was  reported  to  the  court  and 
approved,  and  he  directed  to  execute  the' 
deed  "to  Eva  Walker,  tbe  purchaser;  she  be- 
ing one  of  the  heirs  of  E.  H.  Hopkins  and 
Qara  B.  Hopkins,  parties  defendant  herein, 
cited  by  publication." 

[4]  Tbe  Judgment  in  Baker  v.  Myer  recit- 
ing nothing  in  reference  to  service  upon  de- 
fendants. It  was  proper  to  look  to  the  whole 
record  in  that  case,  to  determine  whether 
or  not  the  service  was  sufficient  to  give  the 
court  jurisdiction  to  render  tbe  Judgment 
against  them.  Earnest  v.  Glaser,  32  Tex. 
Civ.  App.  378,  74  S.  W.  605;  Martin  v. 
Bums,  80  Tex.  679,  16  S.  W.  1072. 

From  the  Judgment  and  orders  in  that  case, 
it  is  made  manifest  that  the  citation  was  by 
publication.  All  the  papers  in  tbe  case  were 
shown  to  be  lost,  except  the  statement  of 
facts,  which,  among  other  things,  set  forth 
in  full  the  citation  and  return  of  the  sher- 
iff thereon,  which  return  is  as  follows: 
"Came  to  hand  on  the  24th  day  of  March, 
A.  D.  1900,  at  10  o'clock  a.  m.,  and  I  ex- 
ecuted the  within  citation  by  publishing  the 
same  In  the  Houston  Dally  Herald,  a  news- 
paper published  In  the  county  of  Harris, 
once  in  each  week  for  eight  successive  weeks 
previous  to  the  retnrn  day  hereof.  Said 
publication  was  made,  respectively,  on  the 
15th  and  25th  days  of  May,  6th  day  of  July, 
1900,  and  a  printed  copy  thereof  Is  returned 
herewith.  A.  R.  Anderson,  Sheriff  Harris 
Co.,  by  A.  Ij.  Conway,  Deputy."  Tbe  above 
is  as  the  return  appears  in  tbe  statement 
of  facts,  while,  as  it  appears  set  forth  in 
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the  Judge's  findings,  the  dates  of  publication 
were  "the  15th  and  25th  days  of  May,  1900, 
and  on  the  8tb,  15th,  22d,  and  29th  days  of 
June,  and  on  the  6th  day  of  July,  1900,  and 
a  printed  copy  thereof  is  returned  herewith." 
Probably  an  inadvertent  error  was  made  in 
copying  the  return  into  the  statement  of 
facts. 

[6]  We  are  of  course  bound  by  what  ap- 
pears in  the  statement  of  facts,  and  we 
have  no  right  to  look  to  the  court's  findings 
for  the  evidence.  However,  as  the  return 
appears  in  the  findings,  it  does  not  alter  the 
re-sult;  for,  as  there  shown,  the  publications 
were  made  once  a  week  for  seven  weeks,  in- 
stead of  eight  weeks.  It  is  true  that  the  re- 
turn states  that  the  publication  was  made 
once  a  week  for  eight  weeks,  but  it  goes 
on  to  state  specifically  when  the  publications 
were  made,  which  controls. 

The  citation  commanded  the  otficer  to 
"summon  Edward  H.  Hopkins  and  wife, 
Clara  B.  Hopkins,  and  the  unknown  heirs  of 
Edward  H.  Hopkins  and  the  unknown  heirs 
of  Clara  B.  Hopkins  by  making  publication 
of  this  citation  ouce  in  each  week  for  eight 
successive  weeks  •  •  •  to  appear  and 
answer  a  petition.  •  •  •  wherein  Sue  E. 
Baker  is  plaintiff  and  Sterling  Myer  and 
wife,  Alice  B.  Myer,  Edward  H.  Hopkins  and 
wife,  Clara  B.  Hopkins,  and  the  unknown 
heirs  of  Edward  H.  Hopkins  and  Clara  B. 
Hopkins  are  defendants ;  said  petition  alleg- 
ing that  plaintiff  was,  on  February  1,  1900, 
lawfully  seised  and  possessed  of  an  undivid- 
ed interest  of  695  acres  of  land  in  a  tract 
of  1,043  acres.  In  Harris  county,  •  •  • 
part  of  a  grant  of  two-thirds  of  a  league  and 
labor  granted  to  Wm.  ITrancls,  when  de- 
fendants entered  upon  said  premises  and 
ejected  plaintllF  therefrom  and  unlawfully 
withheld  same  from  plaintiff."  Then  the  ci- 
tation described  more  speclfleally  the  1,043- 
acre  tract,  and  stated  that  plaintiff  owned 
695  acres  undivided  interest  therein,  and 
said  Edward  H.  Hopkins  and  wife  and  their 
unknown  heirs  o^vned  the  remainder,  being 
348  acres.  The  petition  was  further  stated 
as  giving  in  detail  plaintiff's  title  and  de- 
fendants' title,  concluding  with  the  prayer, 
as  follows :  "Plaintiff  prays  Judgment  against 
all  of  the  defendants  for  her  land,  and  that 
the  same  be  partitioned  and.  set  aside  to 
her,  and  that  commL^sloners  be  appointed  to 
partition  same,  for  general  and  special  re- 
lief against  all  defendants. 

The  trial  court  based  its  Judgment,  holding 
the  sheriff's  sale  to  Eva  Walker  Invalid,  up- 
on the  conclusions: 

First.  That  the  petition  in  Baker  v.  Myer 
contained  no  prayer  for  costs,  and  the  cita- 
tion gave  no  notice  to  the  defendants  that 
a  claim  for  costs  was  made,  or  that  an  ef- 
fort would  be  made  to  fix  a  lien  on  the  lands 
of  defendants  for  costs,  or  for  any  other 
purpose;  hence  the  court  was  without  Juris- 
diction to  render  any  Judgment  against  the 
defendants  cited  by  publication  for  cor  is,  or 


to  fix  any  lien  against  the  land  awarded 
them  for  costs. 

Second.  The  effort  of  tiie  court  to  fix  a 
lien  against  the  property  awarded  defend- 
ants, for  the  purpose  of  collecting  these 
costs,  was  without  warrant  in  law;  tliere 
being  no  statute  in  this  state  conferring  such 
power  upon  a  district  court 

The  court  expressly  pretermits  any  con- 
clusion as  to  the  validity  of  the  service  in 
respect  to  the  publication  of  the  citation, 
stating  that  it  was  immaterial,  in  view  ot 
the  court's  opinion  on  the  other  questions 
Just  stated. 

It  was  shown  by  tlie  testimony  in  the 
present  case,  and  so  found  by  the  trial  court, 
that  at  the  time  of  the  institution  of  the 
suit  of  Baker  v.  Myer  et  al.  both  Edward  H. 
Hopkins  and  his  wife  were  dead.  Thus  it 
appears  that  the  suit  was  really  one  against 
their  unknown  heirs,  that  these  heirs  were 
the  real  owners,  and  that  it  was  peculiarly 
essential  that  the  publication  of  the  citation 
should  have  been  such  as  to  bring  their  un- 
known heirs  under  the  Jurisdiction  of  the 
court  for  the  purposes  of  a  valid  Judgment. 

We  recognize  the  rule,  as  estalillshed  in 
this  state,  to  be  that,  when  the  Judgment  is 
silent  as  to  the  matter  of  service.  It  is  com- 
petent to  look  to  the  whole  of  the  record  in 
the  case  in  determining  what  that  service 
consisted  of,  and  Its  validity,  though  there 
is  authority  for  allowing  the  fact  of  non- 
residence  to  be  shown  outside  of  the  record, 
as  the  trial  court  permitted  to  be  done  in 
this  case;  he  making  the  finding  that  at  the 
institution  of  the  suit  of  Baker  v.  Myer  the 
defendants  therein  were  nonresidents  ot 
Texas.  The  statement  of  facts,  required  by 
statute  to  be  filed  in  all  cases  where  the 
service  is  by  publication  (article  1340,  Rev. 
St.),  is  a  part  of  the  record  in  the  case. 
Here,  it  is  all  of  the  record  which  was  found. 
As  to  how  the  citation  was  published,  wheth- 
er we  lake  the  sheriff's  return  as  it  is  given 
in  the  statement  of  facts,  or  as  it  appears  in 
the  court's  findings  of  fact,  it  was  not  pub- 
lished once  each  week  for  eight  consecutive 
weeks,  as  is  retjulred  by  Rev.  St  art  123G, 
for  citation  to  unknown  heirs;  and  if  tliat 
article  has  application  to  this  suit  instituted 
against  unknown  heirs  of  certain  named 
owners,  the  publication  was  iimufflcleut  Ap- 
pellant contends  that  the  said  statute  has  no 
api)lication  In  suits  for  partition,  which  cas- 
es they  claim  are  governed  by  article  3t>09. 
which  is  found  under  title  77,  Rev.  St,  re- 
lating to  the  subject  of  partition.  The  lat- 
ter article  deals  with  the  case  of  defendant 
owners,  who  are  unknown  to  plaintiff,  and 
provides  for  four  weeks'  publlcattuu.  This 
is  not  the  same  as  the  case  of  unknown  heirs 
of  known  owners.  There  is  therefore  no 
conflict  between  the  articles.  The  article 
1236  provides  si)eclally  for  a  certain  affida- 
vit and  service  in  proceedings  directed 
against  unknown  heirs,  which  must  in  our 
judgment,  be  followed  in  all  characters  of 
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suits  brought  against  unknown  lieirs.  We 
conclude  that  the  record  aflBrmatively  shows 
an  Insufficient  publication,  and  for  that  rea- 
son the  Judgment  of  the  district  court  was 
correct,  whatever  merit  the  reasons  assign- 
ed by  the  judge  for  his  action  may  have  pos- 
sessed. 

The  affidavit  required  by  article  3609  Is 
"that  an  undivided  portion  of  the  land  de- 
scribed in  said  suit  is  owned  by  some  per- 
son or  persons  unknown  to  affiant."  That 
prescribed  by  article  1236  requires  an  affida- 
vit that  the  names  of  the  heirs  of  a  de- 
scribed ancestor  are  unknown  to  affiant.  The 
suit  of  Baker  v.  Myer  was  brought  against 
Hopkins  and  hl^  wife  as  ancestors,  and,  up- 
on the  evident  theory  that  they  were  dead, 
their  unknown  heirs  were  sued.  The  cita- 
tion shows  that  the  petition  was  a  proceed- 
ing against  the  unknown  heirs,  and  also  that 
publication  of  the  citation  once  a  week  for 
eight  weeks  was  directed.  It  is  manifest 
that  the  proceeding  was  had  under  article 
1236,  and  that  the  affidavit  must  have  been 
made  as  that  article  provided,  and  not  the 
affidavit  provided  by  article  3609.  Dunn  v. 
Taylor,  42  Tex.  Civ.  App.  241,  94  S.  W.  34T. 
Besides,  the  petition  in  Baker  v.  Myer  was 
a  proceeding  in  trespass  to  try  title,  to  which 
a  suit  for  partition  was  Joined,  which  would 
make  article  3609  inapplicable. 

The  eleventh  assignment  complains  of  the 
court's  considering  the  depositions  taken  In 
the  present  case,  for  the  purpose  of  showing 
that  the  defendants  tn  the  cause  of  Baker  v. 
Myer  et  al.  were  nonresidents  of  this  state, 
and  complains  generally  of  tlte  admission  of 
testimony  outside  of  the  record  la  that  case 
for  any  such  purpose.  Upon  the  view  we 
have  expressed,  it  is  immaterial  whether  or 
not  they  were  nonresidents ;  and,  in  view  of 
the  fact  that  the  statement  of  facts,  which 
was  a  part  of  the  record,  disclosed  facts 
which  warranted  the  judgment  of  the  court, 
it  is  Immaterial  what  extrinsic  evidence  was 
admitted. 

What  has  been  said  In  the  course  of  this 
opinion  sufficiently  disposes  of  the  subject- 
matters  of  the  fourteenth  and  thirteenth  as- 
signments. 

[8]  There  is  no  merit  in  the  sixteenth  as- 
signment, which  contends  that  the  court 
erred  In  rendering  judgment,  because  inter- 
veners had  no  right  to  recover  the  land 
without  first  tendering  to  defendant  the  sum 
of  money  paid  for  the  land  at  said  sale,  or 
at  least  such  sum  as  was  necessary  to  sat- 
isfy the  costs  adjudged  against  the  land  in 
that  case. 

[7]  Appellant's  seventeenth  assignment  of 
error  is  that  the  court  erred  in  rendering 
Judgment  for  an  attorney's  fee  in  favor  of  G. 
W.  Tharp,  an  attorney  appointed  by  the 
court  to  represent  Edward  H.  Hopkins  and 
Clara  B.  Hopkins  and  their  unknown  heirs, 
for  the  reason  that  said  attorney  was  not 
appointed,  and  did  not  file  any  answer  until 


after  plaintiff  had  dismissed  his  cause  of  ac- 
tion, and  said  attorney  was  not  entitled  to 
said  fee,  and  the  trial  court  erred  In  allowing 
the  same  to  be  charged  against  the  defend- 
ant, Cain.  The  suit  was  brought  against 
Hopkins  and  wife  and  their  unknown  heirs, 
as  defendants,  and  the  court  appointed  Barl 
Wharton  to  represent  them.  Afterwards 
Elarl  Wharton  and  other  counsel  appeared 
and  filed  for  a  number  of  named  persons, 
clnlmlng  to  be  heirs  of  Hopkins  and  wife,  an 
answer  and  cross-action.  Then  plaintiff  was 
allowed  to  dismiss  his  suit,  and  was  thereaft- 
er held  in  court  by  force  of  said  cross-action, 
or  intervention,  as  it  was  also  called.  It 
appears  to  us  that  when  Cain  dismissed 
plalntifTs  petition  the  case  was  over,  so  far 
as  those  cited  to  answer  his  petition  were 
concerned.  No  defense  was  necessary  nor 
called  for  on  their  behalf.  It  was  then  prop- 
er to  proceed  with  the  case  with  said  inter- 
veners as  plaintiffs  and  Cain  as  defendant. 
Those  of  the  original  defendants  who  did  not 
appear  to  prosecute  the  cross-action  were 
out  of  the  case,  and  there  was  no  occasion 
nor  authority  to  appoint  Mr.  Tharp  to  repre- 
sent them.  They  could  not  be  held  in  court 
in  this  way  for  any  purpose.  The  contest 
was  then  between  those  who  Intervened  and 
appellant.  We  therefore  conclude  that  the 
fee  was  improi)erly  allowed.  We  therefore 
conclude  that  the  said  attorney's  fee  should 
be  disallowed,  and  the  judgment  in  this  re- 
spect modified,  and  that  in  all  other  things 
the  judgment  should  be  affirmed. 

On  Appellant's  Motion  for  Rehearing. 

Upon  consideration  of  this  motion,  we 
think  we  were  In  error  In  holding  that  the 
return  upon  the  citation  in  Baker  v.  Myer 
discloses  invalid  service. 

[S,  9]  The  attack  on  the  judgment  in  this 
case  is  collateral.  The  Judgment  failing  to 
recite  that  there  was  a  valid  service,  it  de- 
volved upon  interveners  to  show  affirmative- 
ly from  the  record  in  that  cause  that  the 
publication  was  insufficient  The  sheriff's  re- 
turn upon  the  citation  states  that  it  was  pub- 
lished in  a  certain  pai)er  once  in  each  week 
for  eight  successive  weeks  previous  to  the 
return  day  thereof.  Then  follows:  "Said 
publication  was  made,  respectively,  on  the 
15th  and  2.5th  days  of  May,  6th  day  of  July, 
1900."  The  latter  part  of  the  return  Is  in- 
consistent with  the  other  statement  that  the 
publication  was  once  in  each  week  for  eight 
successive  weeks.  Therefore,  Instead  of  the 
return  showing  affirmatively  an  Insufiicieut 
service,  It,  to  say  the  most,  left  the  matter 
uncertain,  which  condition  of  the  record 
would  not  warrant  a  court  In  declaring  as  a 
fact,  in  a  collateral  proceeding,  that  the  serv- 
ice had  was  imperfect.  One  of  the  duties  of 
the  court  In  that  case  was  to  pass  on  Its  Ju- 
risdiction to  render  the  judgment  against 
the  absent  defendants;  and  It  will  be  pre- 
sumed to  have  discharged  this  duty,  when 
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the  record  falls  to  show  clearly  and  affirma- 
tively that  the  jurisdiction  was  wanting. 
This  question  was  substantially  before  the 
Supreme  Court  of  Missouri,  In  the  case  of 
Fleming  v,  Tatum,  232  Mo.  678,  135  S.  W.  64. 
The  presumption  that  the  court  had  Juris- 
diction to  render  the  judgment,  not  being 
overcome  by  the  record,  in  the  matter  of 
service,  the  judgment  in  Baker  v.  Myer 
should  be  sustained  as  a  valid  judgment  of 
partition.  This  view  necessitates  our  con- 
sidering the  reasons  given  by  the  trial  court 
for  holding  the  sheriff's  sale  to  Eva  Walker 
void. 

[10]  The  first  Is  that  the  petition  in  Baker 
V.  Myer  contained  no  prayer  for  costs,  and 
the  citation  did  not  show  that  a  claim  for 
costs  was  made,  or  that  an  effort  would  be 
made  to  fix  a  lien  on  the  defendants*  land. 
The  prayer,  as  evidenced  by  the  citation,  was 
for  judgment  against  defendants  for  plain- 
tiffs' land  and  for  partition,  and  for  general 
and  special  relief.  It  Is  our  opinion  that  it 
was  not  necessary  for  the  petition  or  cita- 
tion to  show  a  demand  in  terms  for  an  ad- 
judication as  to  costs.  Our  statutes  provide 
for  the  adjudication  of  costs,  and  tn  suits  in- 
volving partition  the  court  is  required  to  ad- 
judge the  costs  to  be  paid  by  each  party  to 
whom  a  share  has  been  allotted  in  proportion 
to  the  value  of  such  share.  Whatever  power 
the  court  possessed  to  adjudicate  and  enforce 
the  payment  of  costs  in  a  suit  of  that  char- 
acter, notice  thereof  was  necessarily  convey- 
ed by  notice  of  the  character  of  the  proceed- 
ing. 

[11]  The  second  reason  is  that  the  effort  of 
the  court  to  fix  a  lien  against  the  share  al- 
lotted defendants,  for  the  purpose  of  collect- 
ing such  costs,  was  without  warrant  of  law ; 
there  being  no  statute  of  this  state  confer- 
ring such  power  on  the  district  court.  This 
reason  Is  not  in  accord  with  the  decisions. 
Freeman  v.  Alderson,  119  U.  S.  185,  7  Sup. 
Ct.  165,  30  L.  Ed.  372;  Taliaferro  v.  Butler, 
77  Tex.  578,  14  S.  W.  191 ;  GUlon  v.  Wear,  9 
Tex.  Civ.  App.  44,  28  S.  W.  1014;  Freeman  v. 
Preston,  29  S.  W.  495. 

We  conclude  on  this  subject  that  the 
court  had  power  to  adjudicate  costs  against 
the  absent  defendants,  including  the  fee  al- 
lowed to  the  attorney  appointed  to  repre- 
sent them  (article  1212  omitted  from  Re- 
vised Statutes  as  published  by  mistake,  but 
is  found  in  1  Sayles'  Rev.  St.,  on  page  450), 
and  to  make  such  costs  a  lien  on  the  land 
allotted  to  them.  The  Judgment  was  against 
them  for  one-third  of  the  costs,  and,  in  addi- 
tion to  this,  the  fee  of  (75  allowed  the  attor- 
ney appointed  to  represent  them,  and  declar- 
ing the  costs  as  adjudged  should  be  a  lien 
against  the  respective  shares,  for  which  or- 
der of  sale  shall  issue.  In  the  final  decree  of 
partition,  after  the  commissioners  bad  re- 
ported, the  lien  for  costs  was  repeated,  and 
an  order  of  sale  authorized  to  Issue  against 
the  respective  shares  of  the  land;  the  same 
"to  be  duly  executed  as  by  law  provided  by 


the  officer  to  whom  it  may  be  directed,  and 
he  shall  sell  thereunder  a  sufficient  portion 
of  said  land  to  pay  in  full  all  unpaid  costs, 
and  said  sale  shall  be  made  subject  to  tbe 
approval  of  this  court,  and  shall  be  referred 
to  this  court  for  approval."  The  Judgment 
was  substantially  In  conformity  with  the 
procedure  laid  down  in  Taliaferro  ▼.  Butler. 
It  appears,  also,  that  an  order  of  sale  was  Is- 
sued, directing  the  sheriff  to  sell  a  sufficient 
portion  of  the  land  allotted  to  the  defendants 
to  satisfy  the  costs  adjudged  against  them; 
and  the  report  of  the  sheriff  to  the  court 
shows  said  officer,  in  pursuance  of  said  or- 
der of  sale,  advertised  and  offered  tbe  laud 
for  sale  "as  directed  by  law  and  by  the  judg- 
ment," which  resulted  In  a  sale  to  Eva  Walk- 
er for  $110  for  the  entire  tract;  she  being 
the  highest  and  best  bidder  tbe  officer  could 
procure  therefor. 

The  sale  was  reported  to  tbe  court,  and 
was  duly  considered  and  confirmed  as  fairly 
made,  and  the  deed  directed  to  be  made  to 
the  purchaser,  which  was  done.  The  order 
of  sale  was  for  $91.13,  together  with  the 
costs  of  executing  the  order  of  sale,  whict\ 
It  seems  lacked  something  of  amounting  to 
the  sum  of  $110.  It  is  contended  by  appel- 
lee that  what  was  said  in  Taliaferro  v.  But- 
ler on  the  subject  of  fixing  and  enforcing  a 
lien  on  the  respective  shares  of  the  parties 
for  costs  was  obiter  dictum ;  and  that,  with- 
out a  statute  authorizing  such  procedure.  It 
is  unwarranted  and  void  in  a  proceeding 
against  absent  defendants. 

The  proceeding  having  the  nature  of  a  pro- 
ceeding in  rem,  the  property  is  subject  to 
the  court's  jurisdiction  to  enforce  the  pay- 
ment of  the  costs  out  of  the  property.  The 
decision  in  Freeman  t.  Alderson  is  sufficient 
authority  for  exercising  the  jurisdlctiou  la 
such  cases.  The  rule  of  procedure  stated  in 
Taliaferro  v.  Butler  has  been  referred  to 
with  approval  in  later  cases,  above  dted. 
We  conclude  that  the  Judgment  as  to  costs 
was  not  void  for  tbe  reasons  given  by  the 
trial  judge,  nor  void  for  the  reason  that  we 
have  no  statute  prescribing  a  lien  for  such 
costs;  and  that  the  sale  as  ordered  and  as 
made,  and  as  approved  by  the  court,  was  a 
substantial  compliance  with  the  rule  of  pro- 
cedure referred  to  in  Taliaferro  v.  Butler,  so 
that  neither  the  Judgment  nor  the  sale  there- 
under can  be  pronounced  void. 

It  is  true  that  the  entire  land  was  sold 
and  brought  $110,  and  this  was  slightly  in 
excess  of  the  amount  ordered  to  be  realized; 
but,  in  our  opinion,  the  Judge  must  be  con- 
sidered as  having  heard  and  determined  all 
questions  relating  to  the  propriety  of  the  sale 
as  made  in  approving  it,  so  far  as  tbe  inter- 
est of  the  absent  defendants  required  protect 
tlon  under  the  then  existing  circumstances. 
If  it  took  a  sale  of  all  the  land  to  satisfy  tbe 
costs,  the  court  had  power  to  approve  such 
a  sale.  The  power  existed  In  the  court  to 
have  the  entire  tract  sold  to  satisfy  the  costs. 
The  specific  procedure  prescribed  as  proper 
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In  the  opinion  In  Taliaferro  v.  Butler  did 
not  affect  the  power  of  the  court  to  satisfy 
the  costs  out  of  the  entire  property — only 
the  exercise  of  it  Upon  an  appeal  from  the 
action  of  the  Judge  approving  the  sale,  or 
apon  a  writ  of  error  from  such  adjudica- 
tion, or  upon  a  bill  of  review,  or  any  direct 
proceeding,  the  proceeding  might  properly 
be  declared  error  and  relieved  against,  but 
in  a  strictly  collateral  proceeding  it  cannot 
be  declared  void. 

Before  concluding  this  opinion,  we  should 
mention  a  contention  of  appellant,  which  is 
that  article  1346,  Sayles'  Rev.  St.,  provides 
that  in  publication  cases  the  court  shall  file 
in  the  papers  of  the  cause  as  a  part  of  the 
record  thereof  a  statement  of  the  evidence; 
that  this  has  reference  only  to  the  evidence 
adduced  at  the  trial,  and  does  not  authorize 
the  citation  and  return  to  be  so  made  a  part 
of  the  record.  We  have  not  passed  on  this 
question  for  the  reason  that,  assuming  the 
contention  to  be  wrong,  the  return,  as  evi- 
denced by  the  statement  of  facts,  does  not 
disclose  with  certainty  that  the  service  was 
insulBclent. 

As  stated  in  the  main  opinion,  the  appel- 
lant holds  the  title  acquired  by  Eva  Walker 
at  the  sheriff's  sale;  therefore,  in  accordance 
with  the  views  herein  expressed,  the  Judg- 
ment of  affirmance  will  be  set  aside,  and 
Judgment  here  rendered  for  appellant,  but  on 
the  attorney's  fee  referred  to  in  the  former 
opinion  will  remain  disallowed. 


EBERHART  v.  CRISMAN  &  NESBITT. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Nov.  25,  1911.    Rehearing  Denied 

Dec.  16,  1911.) 

Contracts  (§  346*)— Bbkach— Issues,  Pboof, 

AND   VaBIANCIC. 

Plaintiff  alleged  the  execution  of  two  con- 
tracts between  his  assignor  and  defendants  for 
certain  millwork;  that  defendants  had  accepted 
work  for  which  they  had  not  paid,  whereupon 
plaintiff's  assignor  had  refused  to  furnish  the 
balance  of  the  material;  that  the  contracts  had 
been  canceled;  and  that  by  receiving  and  using 
the  material  defendants  became  liable  therefor. 
It  was  also  alleged  that  it  was  agreed  that  de- 
fendants were  to  pay  80  per  cent,  of  the  price 
of  the  material  when  the  same  was  furnished. 
The  testimony  showed  the  execution  of  the 
contracts,  as  alleged,  except  on  obe  of  them  was 
indorsed,  "payments  to  be  made  on  basis  of  80 
per  cent,  of  the  price  of  material  as  estimated 
by  architects."  Held  that,  there  being  no  con- 
troversy that  the  material  was  furnished  to  the 
extent  claimed,  and  that  the  price  had  not  been 

Eaid,  and  there  being  no  claim  that  defendants 
ad  not  paid,  because  no  estimate  bad  been 
made  by  the  architects,  or  the  amount  due  as- 
certained, there  was  no  sufficient  variance  to 
justify  direction  of  a  verdict  for  defendants. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  K  171fr-1763;   Dec.  Dig.  {  346,*] 

Appeal  from  Johnson  County  Court;   J.  B. 
Haynes,  Judge. 
Action  by  Jacob  Eberhart  against  Crisman 


&  Xesbltt     Judgment  for  defendants,   and 
plaintiff  appeals.     Reversed  and  remanded. 

Mitchell  Davis  and  O.  T.  Plummer,  for  ap- 
pellant J.  W.  Brown  and  Phillips  &  Bled- 
soe, for  appellees. 

BAINEY,  C.  J.  This  suit  was  brought  by 
Jacob  Elierhart  against  Crisman  &  Nesbitt 
and  the  Cleburne  Planing  Mill  Company  to 
recover  on  a  claim  for  $584.95  against  Cris- 
man &  Nesbitt  for  mUlwork  furnished  by  the 
Cleburne  Planing  MUl  Company,  and  which 
claim  was  transferred  to  said  Eberhart  by  the 
said  mill  company.  Crisman  &  Nesbitt  an- 
swered by  demurrers  and  general  denial,  and 
pleaded  a  cross-action  against  the  said  mill 
company  for  damages  for  breach  of  their  con- 
tract After  hearing  the  evidence,  the  court 
instructed  the  Jury  to  return  a  verdict  in  favor 
of  Crisman  &  Nesbitt  and  Eberhart  appeals. 
The  court  instructed  a  verdict  for  Crisman  & 
Nesbitt  on  the  theory  that  the  allegata  and 
probata  did  not  correspond,  and  this  is  the 
sole  issue  for  determination. 

The  petition  alleged,  in  effect  that  two 
contracts  similar  in  character,  but  of  differ- 
ent dates,  were  entered  into  between  Crisman 
&  Nesbitt  and  the  Cleburne  Planing  Mill 
Company,  by  which  the  mill  company  was 
to  furnish  Crisman  &  Nesbitt  for  certain 
amounts,  the  millwork  for  the  erection  of 
two  buildings;  that  the  mill  company  had  de- 
livered and  Crisman  &  Nesbitt  accepted  cer- 
tain millwork,  for  which  they  had  not  paid; 
that  said  Crisman  &  Nesbitt  Iiad  breached 
the  contracts,  and  said  mill  company  liad  re- 
fused to  furnish  the  balance  of  the  material 
called  for  in  said  contracts;  that  the  con- 
tracts had  been  canceled  by  mutual  consent; 
that  by  receiving  and  using  said  material 
they  promised  and  agreed  to  pay  and  l>ecame 
liable,  therefor,  etc 

It  was  also  averred  "that  it  was  understood 
and  agreed  by  all  the  parties  to  said  two 
contracts  that  said  Crisman  &  Nesbitt  were 
to  pay  SO  per  cent  of  the  price  of  said  ma- 
terial, when  same  was  furnished  to  them 
f.  o.  b.  building,  from  time  to  time,  to  said 
Cleburne  Mill  Company." 

The  testimony  showed  the  execution  of  the 
two  contracts  as  alleged,  except  on  one  is 
indorsed  the  following:  "Payments  to  be 
made  upon  the  basis  of  80  per  cent  of  the 
price  of  material  as  estimated  by  architects."  ° 
Appellees  insist  that  the  uncontradicted  evi- 
dence, showing  that  payments  were  to  be 
made  on  the  basis  of  80  per  cent  of  the  price 
of  material  as  estimated  by  architects,  was 
a  material  variance  between  the  allegations 
and  proof  that  prevents  a  recovery  by  plain- 
tiff in  this  case. 

There  is  no  principle  of  law  better  settled 
than  that,  to  entitle  a  plaintiff  to  recover, 
there  must  be  no  sulntantial  variance  l>etween 
the  allegations  and  proof.     But  was  there 
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such  a  substantial  variance  In  this  case?  We 
think  not.  There  Is  no  controversy  but  that 
the  material  was  furnished  to  the  extent 
claimed,  and  the  price  to  the  extent  sued  tor 
had  not  been  paid.  There  was  no  claim  by 
Crisman  &  Nesbitt  that  they  bad  not  paid 
It,  for  the  reason  that  no  estimate  had  been 
made  by  the  architect,  and  the  definite 
amount  due  was  not  ascertained.  We  are 
tlierefore  of  the  opinion  that  the  rule  of  "al- 
legata and  probata"  does  not  apply  in  this 
case,  as  there  was  no  substantial  variance. 

The  judgment  is  reversed,  and  cause  re- 
manded. 


TEALOCK  et  al.  v.  YBALOCK.t 

(Court   of   Civil   Appeals   of   Texas.     Dallas. 

Nov.  18,  1911.    Reiiearing  Denied 

Dec.  16,  1911.) 

1.  Tenancy  in  Common  (J  15*)— Oustes  — 
Adverse  Possession. 

Wliere  a  tenant  in  common  held  peace- 
able, adverse,  and  exclusive  possession  of  the 
lands,  cultivating  and  enjoying  tlie  same,  and 
claiming  to  be  the  sole  owner  for  at  least  10 
years,  she  acquired  title  to  ber  cotenant'a  in- 
terest by  adverse  possession. 

[ICd.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  K  42-02;  Dec.  Dig.  { 
15.»] 

2.  Tenancy   in   Common    ({   38*)— Advebsb 
Possession—  Instbdction. 

In  trespass  to  try  title,  in  which  defend- 
ant claimed  to  be  a  cotenant,  an  instruction 
that  if  the  jury  believed  that  plaintiff  recog- 
nized that  defendant  had  an  interest  in  the 
land,  and  that  plaintiff  was  not  holding  ad- 
versely, defendant  was  entitled  to  recover,  was 
not  objectionable  as  submitting  to  the  jury  as ' 
a  doubtful  issue  whether  defendant  inherited  an  I 
interest  in  the  land  from  his  father,  and  as  re-  I 

? airing  the  jury,  in  order  to  return  a  verdict  j 
or  defendant,  to  find  that  plaintiff  both  recog- 
nized defendant's  interest  in  the  land,  and  was 
not  holding  adversely  to  him. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in  . 
Common,  Dec.  Dig.  §  38.*]  | 

3.  Tenancy  in  Common    (|  38*)— Action—  . 

Instbuctions.  I 

In  trespass  to  try  title,  in  which  defend-  1 
ant  claimed    to  be   a   cotentint,   an   instruction 
that  if  the  jury  believed  that  plaintiff  recogniz- 
ed that  defendant  had  an  interest,  if  any,  in  ; 
the  land  in  controversy,  and  that  plaintiff  was  > 
not  holding  adversely  to  him,  she  could  not  re- 
cover,  was   not  misleading,   to  defendant's  in- 
jury, since  the  jury  must  have  understood  that, 
before  they  would  be  warranted  in  returning  a 
verdict  for  plaintiff  on  her  claim  of  title   by 
limitation,  it  was  necessary  that   they  should 
°  find  that  she  had  and  held  peaceable  and  ad- 
verse possession  of  the  lands  in  controversy 
for  the  full  period  of  10  years,  etc. 

[Ed.  Note. — For  other  rases,  see  Tenancy  in 
Common,  Dec.  Dig.  %  38.*] 

4.  Trial    (§   244*)— Instructions— Pabticu- 
LAK  Facts. 

It  is  improper  for  the  court  in  charging  a 
jury  to  single  out  any  one  or  more  facts  in  the 
case,  and  by  too  prominently  placing  the  same 
I'ofore  the  jury  unduly  impress  them  with  the 
idea  of  its  or  their  importance. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  577-581;   Dec.  Dig.  §  244.*] 


6.  Tbiai.   (I  260*)— iNBWUonoNS— Pbkc- 

DICE. 

Where,  in  trespass  to  try  title,  in  which 
defendant  claimed  to  be  a  cotenant,  the  court 
in  its  main  charge  specifically  instructed  that 
in  no  event  should  the  jury  return  a  verdict 
for  plaintiff  unless  they  believed  she  had  lield 
and  claimed  the  land  adversely  to  defendant, 
defendant  was  not  prejudiced  by  the  refusal  to 
charge  that  if  plaintiff  did  not  claim  the  land 
adversely  to  defendant,  but  recognized  his 
rights  and  claims  thereto,  then  she  could  not 
hold  and  acquire  his  interest  in  the  land,  though 
she  paid  all  the  taxes  due  thereon,  or  defend- 
ant paid  the  taxes  in  ber  name  and  gave  ber 
the  rents  realized  from  the  land,  and  the  deed 
to  the  land  under  which  they  claimed  was  tak- 
en in  her  name  and  recorded,  and  the  land  was 
spoken  of  as  hers. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  g§  651-659;    Dec.  Dig.  i  260.*] 

6.  Appeal  and  Erbob  (§  1048*)— Admissics 
OP  Evidence— Prejudice. 

In  trespass  to  try  title  continued  in  the 
name  of  plaintiff's  executor  after  her  death 
against  defendant's  heirs  and  legal  representa- 
tives, they  were  not  prejudiced  by  the  court 
permitting  the  executor  to  testify  that  in  a 
casual  conversation  with  his  testatrix  he  heard 
her  say  something  about  the  land  in  contro- 
versy, heard  ber  talk  about  "her  farm  down 
there,"  and  never  heard  ber  say  anything  aboat 
its  belonging  to  her  alleged  cotenant,  over  an 
objection  that  it  was  a  violation  of  Rev.  St. 
1895,  art.  2302,  prohibiting  either  party,  in  an 
action  against  heirs  or  legal  representabves  of 
a  decedent,  from  testifying  against  the  other 
as  to  any  transaction  or  statement  by  testator. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4140-4146,  41WMaeO; 
Dec.  Dig.  §  1048.*] 

7.  Fbauds,  Statute  of  (|  129*)— Pakol  Gnrr 

or  Land— Impbovements. 

A  parol  gift  of  land  cannot  be  sustained 
in  the  absence  of  proof  that  the  donee  had  pos- 
session and  made  valuable  improvements  on 
the  land  with  the  knowledge  and  consent  of  the 
donor. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  S§  287-292;  Dec.  Dig.  i 
129.*J 

Appeal  from  District  Court,  Collin  Coun- 
ty; J.  M.  Pearson,  Judge. 

Trespass  to  try  title  originally  brought 
by  Emallne  Yealock  against  I.  T.  Yealock 
and  another.  Pending  the  suit  plaintiff 
died,  and  G.  T.  McDonough,  her  executor, 
was  substituted.  Defendant  I.  T.  Yealoclc 
also  died,  and  Lydia  Yealock,  as  his  execu- 
trix and  widow,  and  Bskrldge  Yealock,  his 
son,  were  substituted.  Judgment  for  plain- 
tiff and  defendants  appeal.    Affirmed. 

O.  R.  Smith,  F.  B.  Wilcox,  and  Gamett 
&  Hughaton,  for  appellants.  Abematliy  & 
Abemathy,  for  appellee. 

TALBOT,  J.  This  is  an  action  of  tres- 
pass to  try  title  brought  originally  by  Buia- 
line  Yealock  on  the  21st  day  of  December, 
1907,  against  I.  T.  Yealock  and  J.  T.  Hay. 
Some  time  after  the  institution  of  the  «ilt, 
both  Emallne  Yealock  and  I.  T.  Yealock 
died  testate.  6.  T.  McDonough  was  appoint- 
ed executor  of  the  will  of  Emallne  Yealodc, 
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and  Lydla  Tealock,  the  surrivlng  widow  of 
I.  T.  Yealock,  was  appointed  executrix  of  bis 
will.  By  an  aniended  petition  flied  Octol>er 
19,  1910,  G.  T.  McDonough,  as  executor  of 
tlie  wiil  of  tlie  said  E^aline  Xealock,  made 
Iiltuself  a  party  plaintitC  to  tlie  suit,  and  the 
said  Lydla  Tealock  individually  and  as  exec- 
utrix of  the  will  of  I.  T.  Tealock,  deceased, 
Kskrldge  Yealock,  a  son  of  the  said  I.  T. 
Ycalock,  and  J.  T.  Hay,  parties  defendant. 
The  suit  was  for  the  recovery  of  three  tracts 
of  land  situated  in  Collin  county,  Tex., 
designated  in  the  record  as  first,  second,  and 
third  tracts,  but  was  discontinued  as  to  the 
third  tract.  PlaintlfiE's  petition,  after  alleg- 
ing that  on  the  1st  day  of  January,  1906, 
Kmaline  Yealock  was  lawfully  seised  and 
possessed  of  the  land  sought  to  be  i-ecovered, 
and  that  on  that  day  the  defendants  entered 
upon  the  same,  and  unlawfully  ejected  E^a- 
line  Yealock  therefrom,  and  unlawfully  with- 
holds said  lauds  from  the  plaintiff  McDon- 
ough, who,  as  the  executor  of  the  said  Ema- 
llne  Yealock,  was  entitled  to  the  possession 
thereof,  alleges,  among  other  things,  that 
William  Ycalock,  under  whom  plaintiff 
claims,  was  the  former  owner  of  said  land; 
that  said  land  was  given  to  Emaliue  Yealock 
and  that  she  was  placed  in  possession  of  the 
same;  that  the  said  Bmaline  Yealock  made 
permanent  and  valuable  improvements  on 
said  land,  and,  claiming  title  thereto,  had 
held  continuous,  peaceable,  and  adverse  pos- 
session of  the  same,  cultivating,  using,  and 
enjoying  the  same  for  more  than  10  years 
next  before  the  filing  of  this  suit;  that  de- 
fendants had  taken  forcible  possession  of 
said  lands,  and  refused  to  permit  plaintiff 
to  enter  thereon  and  collect  rents,  etc.  De- 
fendants answered  by  general  denial,  plea 
of  not  guilty,  and  the  statute  of  limitation 
of  three,  five,  and  ten  years.  The  case  was 
tried  by  a  Jury,  and  verdict  and  Judgment 
rendered  in  favor  of  the  plaintiff  for  the 
first  and  second  tracts  of  land  described  In 
plaintiff's  petition.  From  tltis  Judgment,  the 
defendants  have  api)ealed. 

[11  The  first  asslguu;eut  of  error  is  to  the 
effect  that  the  court  erred  in  refusing  to 
grant  defendants  a  new  trial  because  the  ver- 
dict of  the  Jury  is  contrary  to  the  law  and 
evidence,  in  that  the  undisputed  evidence 
shows  that  the  deceased,  Emaline  Yealock, 
and  I.  T.  Yealock,  were  Joint  owners  of  the 
lands  in  controversy  by  inheritance  from 
WUliam  Yealock,  deceased,  and  there  is  no 
evidence  in  the  case  which  shows  that  the 
said  Emaline  Yealock  had  aoiuired  I.  T. 
Yealock's  interest  or  title  by  adverse  pos- 
session under  the  statute  of  limitation  of 
10  years.  We  do  not  concur  In  this  view  of 
the  evidence.  On  the  contrary,  we  are  clear- 
ly of  the  opinion  that  the  evidence,  though 
conflicting,  was  sufllcient  to  Justify  the  find- 
ing of  the  Jury,  which,  under  appropriate 
instructions  of  the  court,  was  necessarily 
'v.Mubraced  in  their  verdict,  that  the  said  Emu- 


line  Yealock  by  her  tenants  had  and  held 
peaceable,  adverse,  and  exclusive  possession 
of  said  lands,  cultivating  and  enjoying  the 
same  witbla  the  meaning  of  our  statute, 
claiming  to  be  the  sole  owner  thereof  for  a 
period  of  at  least  10  years  prior  to  the  21st 
day  of  December,  1907,  or  to  the  time  her 
exclusive  right  thereto  was  questioned  by 
the  answer  of  I.  T.  Yealock  filed  in  this 
suit.  This  being  true,  we  would  not,  under 
the  tmiform  decisions  of  this  state,  be  war- 
ranted in  setting  aside  the  verdict,  even 
though  the  evidence,  which  we  do  not  con- 
cede, preponderated  against  it  This  view 
of  the  evidence  also  disposes  adversely  to 
appellants'  contention  of  their  second  as- 
signment of  error,  that  the  court  erred  in 
giving  any  charge  on  the  statute  -of  limita- 
tion of  10  years  because  there  was  no  evi- 
dence upon  which  to  predicate  such  a  charge. 

Appellants'  third  and  fourth  assignments 
of  error,  which  are  grouped  in  the  brief,  and 
complain  of  the  second  paragraph  of  the 
court's  charge,  will  also  be  overruled.  This 
clause  of  the  court's  charge  fairly  submitted 
the  issue  tendered  by  the  pleadings  and  tne 
evidence  of  title  acquired  by  Emaline  Yca- 
lock under  the  statute  of  limitation  of  10 
years.  It  without  any  material  error  group- 
ed all  the  facts,  and  stated  the  conditions 
upon  which  such  a  title  might  be  acquired, 
and  told  the  Jury,  if  those  facts  and  condi- 
tions existed,  to  find  for  the  plaintiff.  It 
did  not,  in  view  of  the  allegations  in  plain- 
tiff's petition  to  the  effect  that  Emaline  Yea- 
lock held  and  claimed  said  land  In  fee,  and 
that  on  the  1st  day  of  the  year  1906  the  said 
defendants  entered  upon  said  premises  and 
ejected  plaintiff  therefrom,  etc.,  in  effect, 
tell  the  Jury,  as  contended  by  appellants, 
that,  If  Emaline  Yealock  had  held  the  land 
eight  years  before  plaintiff  alleged  she  was 
dispossessed  by  I.  T.  Yealock,  the  plaintiff 
was  entitled  to  the  whole  of  it.  Nor  is 
the  charge  subject  to  the  criticism  that  it 
permitted  the  plaintiff  to  recover  on  his  as- 
sertion of  title  by  limitation  if  the  Jury 
should  believe  Emaline  Yealock  had  held 
peaceable  and  adverse  possession  of  the  land 
within  the  meaning  of  the  statute  for  a 
period  of  10  years  prior  to  the  21st  day  of 
December,  1907,  although  I.  T.  Yealock  may 
not  have  known  of  such  adverse  claim  but  a 
few  days  or  a  short  whUe  before  this  suit 
was  Instituted.  The  only  fair  and  reasonable 
construction  of  the  charge  la  that  it  re- 
quired the  Jury  to  believe  before  they  would 
be  authorized  to  find  In  favor  of  the  plain- 
tiff on  his  claim  of  title  by  limitation  that  I. 
T.  Yealock  had  notice  of  Emaline  Yealock's 
adverse  daim  of  the  whole  of  the  lands  in 
question  for  the  full  period  of  10  years. 

[2]  The  fifth  and  sixth  assignments  com- 
plain of  so  much  of  the  third  clause  of  the 
general  charge  to  the  Jury  as  reads  thus: 
"On  the  other  hand,  if  you  find  and  believe 
from  the  evidence  that  Emaliue  Yealock  rec- 
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ognlzed  tbat  I.  T.  Tealock  had  an  Interest,  If 
any,  in  the  laud  In  controversy,  and  tbat  she 
was  not  bolding  adversely  to  him."  It  Is 
contended  that  this  portion  of  the  court's 
charge  Is  erroneous  and  misleading,  in  this: 
(a)  Under  It  the  Jury  had  to  find  that  Ema- 
llne  Xealock  recognized  that  I.  T.  Tealock 
had  an  Interest  In  the  land  in  the  first 
place,  and,  further,  that  she  was  not  holding 
adversely  to  him  In  order  to  defeat  her  title 
by  limitation,  whereas,  if  they  found  either 
of  said  facts  to  be  true,  she  was  not  entitled 
to  recover  under  her  plea  of  limitation,  (b) 
Said  charge  is  further  erroneous.  In  this:  It 
submits  to  the  Jury  as  a  doubtful  issue 
whether  or  not  I.  T.  Xealock  inherited  an 
interest  in  the  land  from  William  Yealock, 
and  whether  or  not  said  Emallne  Yealock 
recognized  this  fact  The  charge  is  not  in 
our  opinion  subject  to  the  objection  that  it 
submitted  to  the  Jury  as  a  doubtful  issue 
whether  or  not  I.  T.  Yealock  inherited  an  in- 
terest in  the  land  from  William  Yealock, 
and,  if  objectionable  for  the  reason  urged, 
that  It  required  the  Jury  to  find,  in  order  to 
return  a  verdict  In  favor  of  the  defendants, 
both  that  Emaline  Yealock  recognized  that  I. 
T.  Yealock  had  an  interest  in  the  land  sued 
for,  and  that  she  was  not  holding  adversely 
to  him,  still  the  error  Is  not  of  such  a  ma- 
terial and  prejudicial  character  as  to  re- 
quire a  reversal  of  the  case.  Emallne  Yea- 
lock may  have  recognized  tbat  under  the 
law  her  brother,  I.  T.  Yealock,  inherited  an 
interest  in  the  land,  and  yet  have  held  the 
whole  of  It  adversely  to  him  in  the  manner 
and  for  the  length  of  time  prescribed  by  the 
statute  necessary  to  mature  her  title  thereto 
by  the  statute  of  limitation.  Such  a  recog- 
nition would  not  be  so  inconsistent  with 
her  claim  of  adverse  possession,  which  was 
amply  sustained  by  the  evidence,  as  to  de- 
feat such  claim.  Again,  the  charge  is  prob- 
ably subject  to  the  construction,  and  was  so 
understood  by  the  Jury,  tlmt,  if  Emallne 
Yealock  recognized  tliat  I.  T.  Yealock  had  an 
interest  in  the  land  and  therefore  did  not 
hold  the  s^me  adversely  to  liim,  to  find  for 
the  defendants. 

[3]  In  any  view,  however,  we  think  the 
Jury  was  not  misled  by  the  form  of  the 
charge  to  the  injury  of  appellants.  They 
must  have  understood  that,  before  they  would 
be  warranted  in  returning  a  verdict  in  favor 
of  the  appellee  on  his  claim  of  title  by  lim- 
itation, it  was  absolutely  necessary  that  the 
conclusion  should  be  reached  by  them  from 
the  evidence  that  Emallne  Yealock  had  and 
held  peaceable  and  adverse  possession  of  the 
lauds  in  controversy  for  the  full  period  of 
10  years  prior  to  the  date  mentioned  in  the 
charge. 

The  sixth  assignment  of  error  complains  of 
the  court's  refusal  to  give  the  following  In- 
struction: "If  you  find  and  believe  from  the 
evidence  that  Eiualine  Yealock  was  not  claim- 
ing the  land  adversely,  and  hostile  to  L  I. 


Yealock,  but  that  she  recognized  his  righto 
and  claims  to  the  same,  then  you  are  in- 
structed that  she  cannot  hold  and  acquire 
his  interest  in  the  land,  even  though  you 
may  believe  she  paid  all  the  taxes  due  on  It, 
or  that  I.  T.  Yealock  paid  the  taxes  in  her 
name  and  gave  her  all  the  rents  realized 
from  said  land,  and  even  though  the  deed 
from  Mrs.  Bellamy  was  taken  in  her  name 
and  recorded  in  the  record  of  deeds  of  this 
county.  And  even  though  in  speaking  of  the 
land  it  was  called  Emallne  Yealock's  land." 
This  charge  was  probably  upon  the  weight 
of  the  evidence  and  misleading. 

[4]  It  Is  improper  for  the  court  to  single 
out  any  one  or  more  facts  In  a  case,  and, 
by  too  prominently  placing  the  same  before 
the  Jury,  unduly  Impress  them  with  the  idea 
of  its  or  their  importance.  To  do  so  has 
frequently  been  held  to  be  upon  the  weight 
of  the  evidence. 

[8]  If,  however,  we  are  mistaken  in  this, 
then  the  defendants  suffered  no  injury  hj 
the  refusal  of  the  special  charge,  because  the 
Jury  must  have  understood  from  the  court's 
charge  relating  to  the  subject  that  in  no 
event  would  they  be  authorized  to  return  a 
verdict  In  favor  of  the  plaintiff,  unless  they 
believed  Emallne  Yealock  had  held  and  claim- 
ed the  land  adversely  to  I.  T.  Yealock. 

16]  G.  T.  McDouough,  plaintiff  here  and 
executor  of  the  will  of  Elmaliue  Yealock,  was 
permitted  to  testify,  over  the  objections  of 
the  defendants,  that  in  a  casual  conversation 
with  Emallne  Yealock,  deceased,  he  heard 
her  say  something  about  whose  farm  it  (the 
one  In  controversy)  was;  that  he  lived  with- 
in a  block  of  Miss  Emaline  Yealock  and  was 
down  there  frequently,  and  heard  her  talk 
about  her  farm  down  there,  what  it  was 
making  and  such  as  that  Just  Incidentally. 
The  witness  was  further  permitted  to  an- 
swer "No"  to  the  question,  "Did  you  ever, 
at  any  time,  hear  her  say  anything  about 
it  belonging  to  I.  T.  Yealo<^  or  his  having 
any  Interest  In  it?"  This  testimony  was  ob- 
jected to  on  the  ground  that  it  was  inhibited 
by  article  2302  of  the  Revised  Statutes.  We 
think  there  was  no  material  or  reversible 
error  in  this  ruling  of  the  court  The  tes- 
timony complained  of  was  so  unimportant, 
so  Insufficient  to  establish  any  material  fact 
In  the  case,  or  to  base  any  finding  upon  es- 
sential to  a  recovery  by  plaintiff  that  Its 
admission  cannot  be  regarded  as  a  damaging 
violation  of  our  statute  which  Inhibits,  in 
actions  by  or  against  the  heirs  or  legal  rep- 
resentatives of  a  decedent,  either  party  from 
testifying  agaloat  the  other  as  to  any  transac- 
tion with  or  statement  by  the  testator.  The 
statements  of  the  plaintiff  McDonough  not 
being  hurtful  to  the  defendants,  their  admis- 
sion does  not  constitute  reversible  error. 

There  are  several  assignments  of  error  com- 
plaining of  the  court's  refusal  to  give  certain 
special  charges  requested  by  the  appellants 
which  have  not  been  discussed.    These  cliarg- 
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cs  were  elttier  not  called  for  by  the  evidence, 
were  upon  the  weight  of  the  eyidence,  or  snf  • 
flciently  covered  by  the  court's  general  charge 
and  were  therefore  properly  refused. 

[7]  Appellee's  contention  to  the  effect  that 
he  was  entitled  to  recover  on  his  plea  of  a 
parol  gift  of  the  lands  to  Kmallne  Yealock 
Is  not  sustained.  The  evidence  was  not  suf- 
ficient to  support  this  plea,  and  no  sucb 
•  (iuestlon  was  submitted  to  the  Jury.  It  may 
have  been  sufficient  to  justify  a  finding  that 
William  Yealock  orally  gave  the  land  to 
Kmallne  Yealock  to  take  effect  In  pracsentl, 
and  recognized  her  possession  of  the  same 
in  his  lifetime,  bat  we  find  no  evidence  in 
the  record  tending  to  show  that  Emaline 
Yealock,  upon  the  faith  of  such  gift,  made 
valuable  improvements  upon  the  land  at  such 
time  as  to  take  the  case  out  of  the  opera- 
tion of  the  statute  of  frauds.  As  said  by 
this  court  in  Hammond  v.  Hammond,  49 
Tex.  Civ.  App.  482,  108  S.  W.  1024,  it  is 
absolutely  essential  to  the  validity  of  a 
parol  gift  of  land  in  this  state  that  posses- 
sion be  given  and  valuable  improvements 
made  by  the  donee  with  the  knowledge  or 
consent  of  the  donor.  There  is  no  proof  that 
sucb  improvements  were  made  by  Emaline 
Yealock  with  the  knowledge  or  consent  of 
William  Yealock.  On  the  contrary,  it  ap- 
jiears  that  whatever  improvements  she  made 
were  made  after  the  death  of  the  said  Wil- 
liam Yealock. 

Finding  no  reversible  error  in  the  rec- 
ord, the  Judgment  of  the  court  below  is  af- 
firmed. 


HOME  TELEPHONE  CO.  t.  PEOPLE'S 

TELEPHONE  &  TELEGRAPH  CO. 

et  al. 

(Supreme  Court  of  Tennessee.    Dec.  16, 1911.) 

1.  Courts  (J  93*)— Stabb  Decisis. 

When  statutes  have  lone  been  treated  by 
the  courts  as  constitutional,  and  important 
rights  have  been  based  thereon,  the  courts 
may  thereafter  refuse  to  consider  their  consti- 
tutionality. 

[Ed.    Note. — For    other    cases,    see    Courts, 
Cent  Dig.  fS  336-389;  Dec  Dig.  §  93.*] 

2.  Telegraphs  and   Telephones    (J    34*)— 
Regulation— Constitutionality. 

Acts  1885,  c.  66,  f  10,  requires  every  tele- 
i;raph  and  telephone  company  under  penalty 
of  $300  for  each  refusal  to  transmit  to  locali- 
ties on  its  lines,  such  messages  as  may  he  ten- 
dered at  the  customary  prices  without  diacrim- 
ination,  and  section  11  requires  every  telephone 
company  to  supply  all  applicants  for  telephone 
connection  with  facilities  without  discrimina- 
tion, provided  they  comply  with  the  reasonable 
regulations  of  the  company,  and  prohibits  the 
imposition  of  any  restriction,  which  is  not  im- 
l>osed  impartially  or  any  discrimination  by  re- 
quiring that  the  facilities  shall  not  be  used  in 
the  bnsiness  of  the  applicant.  Held,  that  the 
statutes  were  not  unconstitutional  in  any  re- 
spect. 

[Ed.  Note.— For  other  cases,. see. Telegraphs 
find  Telephones,  Cent  Dig.  $  21;   Dec.  Dig.  { 


3.  Telegbaphs  and  Telephones  (S  34*)— 
Excessive  Penalties. 

The  act  is  not  void  as  violating  Const 
art.  1,  {  16,  prohibiting  the  Imposition  of  ex- 
cessive fines  or  unusual  punishments;  it  be- 
ing the  duty  of  one  complaining  of  a  violation 
to  sue  for  the  first  violation,  and  not  to  wait 
until  a  large  amount  of  penalties  have  accumu- 
lated. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  21;    Doc.  Dig?  { 

4.  Telegraphs  and  Telephones  (J  34*)— 
Discrimination  in  FAcrLiTiBs — Statutory 
Provisions. 

The  act  is  merely  declaratory  of  the  com- 
mon law  as  to  discriminations. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  {  21;  Dec.  Dig.  $ 
34.*] 

5.  Telegraphs  and  Telephones  (55  12,  16*) 
— Right  of  Physical  Oonnecttion. 

While  a  telephone  company  is  a  common 
carrier  of  intelligence,  and  must  give  the  same 
service  impartially  and  without  unreasonable 
discrimination  to  all  applying,  neither  nnder 
Acts  1885,  c.  66,  |§  10,  11,  nor  at  common 
law,  is  a  telephone  company  bound  to  permit 
another  such  company  to  make  physical  con- 
nection with  its  lines  and  switchboards  for  use 
as  its  subscribers  use  them,  nor  would  the 
execution  of  a  contract  between  two  telephone 
companies  giving  such  right  of  physical  con- 
nection for  an  indefinite  time  prevent  the  own- 
ing company  from  severing  such  connections. 
•  [Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  10;  Dec.  Dig.  §| 
12,  16.*] 

6.  Telegraphs  and  Telephones  ({  16*)— 
Contracts  Between  Companies— Parties. 

A  joint  tra£Sc  arrangement  between  two 
telephone  companies  giving  one  of  them  the 
right  of  physical  connection  with  the  other's 
lines  would  not  confer  such  right  upon  other 
companies  not  parties  to  the  contract 

[ICd.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  10;  Dec.  Dig.  § 
16.*] 

7.  Eminent  Domain  (|  2*)— Taking  Prop- 
erty Without  Compensation. 

To  give  a  contract  between  two  telephone 
companies  for  physical  connection  with  the 
lines  and  switchboards  of  one  of  them  for  an 
unlimited  time,  the  effect  of  requiring  such  con- 
nection to  continue  at  the  will  of  the  connect- 
ing company  upon  payment  of  the  stipulated 
toll  would  be  the  takin|;  of  property  for  public 
use  without  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  if  3-12;   Dec.  Dig.  §  2.*] 

8.  Constitutional  LiAW  (J  298*)  —  Tele- 
graphs AND  Telephones  (J  4*)— Due  Pro- 
cess OF  Law. 

To  give  a  contract  between  two  telephone 
companies  for  physical  connection  with  the 
lines  and  switchboards  of  one  of  them  for  an 
unlimited  time,  the  effect  of  requiring  such  con- 
nection to  continue  at  the  will  of  the  connect- 
ing company  upon  the  payment  of  the  toll  orig- 
inally stipulated  would  be  the  taking  of  prop- 
erty without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  847;  Dec  Dig.  §  298;* 
Telegraphs  and  Telephones,  Cent  Dig.  f  2; 
Dec  Dig.  S  4.*] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;   Will  D.  Wright,  Chancellor. 

Suit  by  the  Home  Telephone  Company 
against  the  People's  Telephone  &  Telegraph 
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Company  and  another.  From  a  decree  dis- 
missing the  bill,  complainant  appeals.  Al- 
llrmed. 

Powers  &  Thornburgh,  for  appellant. 
Lucky,  Fowler  &  Andrews,  for  appellees. 

NEIL,  3.  The  complainant  is  a  telephone 
corporation  having  its  chief  office  at  Morris- 
town,  in  Hamblen  county,  Tenn.,  with  lines 
running  into  various  surrounding  counties. 
The  two  defendants  are  likewise  telephone 
corporations;  the  first  named  having  its 
chief  office  at  Knoxyille,  with  lines  running 
through  Enos  county,  and  into  various  other 
counties;  the  second  named  has  its  chief  of- 
fice at  Jefferson  city,  in  Jefferson  county,  also 
with  outrunning  lines. 

The  complainant  prior  to  the  present  liti- 
gation constructed  an  extension  of  Its  line 
from  Morrlstown  to  within  one  mile  of  Jef- 
ferson city.  From  the  latter  point  the  Citi- 
zens' Telephone  Company  extended  its  line 
to  meet  complainant's  line:  and  so  the  two 
were  connected.  The  Citizens'  Telephone 
Company  Is  also  connected  at  Jefferson  city 
with  the  People's  Telephone  &  Telegraph 
Company,  but  the  latter  is  not  connected 
with  the  complainant. 

The  purpose  of  the  present  bill  Is  to  com- 
pel the  two  defendants  to  make  an  electrical 
connection  at  Jefferson  dty  between  the  com- 
plainant and  the  defendant  People's  Tele- 
phone &  Telegraph  Company  through  the 
Citizens'  Telephone  Company,  so  as  to  give 
to  the  complainant  the  benefit  of  the  lines 
of  the  two  defendants.  In  order  that  any  pa- 
tron of  the  complainant  on  any  of  its  lines 
can,  through  the  switchboards  at  Morris- 
town,  Jefferson  city,  and  Knoxville,  talk 
with  any  person  he  or  she  may  desire  on  the 
lines  of  either  of  the  two  defendants;  that 
Is,  to  secure  for  the  complainant  the  effect 
of  a  consolidation  of  the  three  lines. 

It  appears  from  the  bill  and  from  the  ev- 
idence that  there  is  an  operating  agreement 
between  the  two  defendants  for  an  inter- 
change of  business  whereby  each  can  use  the 
lines  of  the  other  at  an  agreed  rate  for 
messages  or  conversations;  the  rate  fixed 
for  a  conversation  of  five  minutes  from  Jef- 
ferson city  to  Knoxville  being  10  cents.  The 
complainant  Insists  that  on  the  payment 
of  this  rate  It  is  entitled  to  have  its  lines 
connected  with  the  two  defendants,  to  the 
end  that  It  may  use  the  line  of  the  People's 
Telephone  &  Telegraph  Company  Into  Knox- 
ville, and  all  other  points  served  by  that 
company. 

It  apipears  that  patrons  of  the  complainant 
living  at  Morrlstown,  and  other  points  served 
by  the  complainant's  line,  called  the  exchange 
at  Jefferson  city  for  the  purpose  of  con- 
versing with  parties  at  Knoxville,  but  that 
the  Citizens'  Telephone  Company,  under  the 
direction  of  the  People's  Telephone  &  Tele- 
graph Company,  declined  to  make  the  requir- 


ed connection  with  the  latter,  although  com- 
plainant tendered  10  cents  for  each  message 
so  offered  and  refused.  The  service  was  of- 
fered to  the  complainant  of  having  its  meg- 
sages  transmitted  or  repeated  to  KnoxvIJle, 
but  this  was  refused,  complainant  Insisting 
that  It  had,  under  the  law,  a  right  to  a 
through  connection  with  Knoxville  over  the 
defendants'  lines,  so  that  one  could  talk  di- 
rectly from  Morrlstown  to  the  desired  pa> 
ty  in  Knoxville. 

It  is  insisted  on  behalf  of  the  complainant 
that  it  is  entitled  to  the  right  claimed  under 
sections  10  and  11  of  chapter  66  of  the  Ac-ts 
of  1885.  It  also  insists  that,  inasmuch  as 
the  Citizens*  Telephone  Company  Is  accord- 
ed by  the  People's  Telephone  &  Telegraph 
Company  the  right  to  use  the  lines  of  tbe 
latter  Into  Knoxville,  a  refusal  to  permit 
to  complainant  the  same  right  on  tbe  same 
terms  is  an  unlawful  discrimination  and  in 
violation  of  the  common  law,  as  well  as 
of  the  statute. 

The  sections  of  the  statute  above  referred 
to  are  as  follows  : 

"Sec.  10.  Every  telegraph  or  telephone 
company  doing  business  in  this  state,  must, 
under  penalty  of  five  hundred  dollars  for 
each  and  every  refusal  so  to  do,  trans- 
mit over  its  wires  to  localities  on  its  lines 
for  any  individual,  or  coriwratlon,  or  oth- 
er telegraph  or  telephone  company,  such 
messages,  dispatches,  or  correspondence  as 
may  be  tendered  to  It  by,  or  to  be  transmit- 
ted to  any  individual  or  corporation,  or  other 
telegraph  or  telephone  companies,  at  the 
price  customarily  asked  and  obtained  for 
the  transmission  of  similar  messages,  dis- 
patches, or  correspondence  without  discrim- 
ination as  to  charges  or  promptness;  tbe 
penalty  herein  prescribed  shall  be  recove^ 
able  In  any  court  through  proper  form  of 
law,  one-half  of  which  shall  go  to  the  pros- 
ecutor and  one-half  to  the  state. 

"Sec.  11.  Every  telephone  company  doing 
business  within  this  state,  and  engaged  in  a 
general  telephone  business,  shall  supply  all 
applicants  for  telephone  connection  with  fa- 
cilities without  discrimination  or  partiality, 
provided  such  applicants  comply  or  offer  to 
comply  with  the  reasonable  regulations  of  the 
company,  and  no  such  company  shall  impose 
any  condition  or  restriction  upon  any  such 
applicant  that  are  not  imposed  impartially 
upon  all  persons  or  companies  in  like  situa- 
tion, nor  shall  such  company  discriminate 
against  any  individual  or  company  engaged 
in  lawful  business  by  requiring  as  condition 
for  furnishing  such  facilities  that  they  shall 
not  be  used  In  the  business  of  the  applicant 
or  otherwise,  under  penalty  of  one  hundred 
dollars  for  each  day  such  company  continues 
such  discrimination  and  refuses  such  facul- 
ties after  compliance  or  offer  to  comply  vrith 
the  reasonable  regulations,  and  time  to  fur- 
nish the  same  has  elapsed,  to  be  recovered  bjr 
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the  applicant  whose  application  is  so  neglect- 
ed or  refused." 

A  preliminary  question  is  raised  to  the  ef- 
fect that  the  act  above  referred  to  is  void  be- 
cause in  violation  of  the  Constitution  of  this 
state  on  several  grounds  stated. 

[1]  This  act  has  been  on  our  statute  books 
for  more  than  a  quarter  of  a  century.  It 
has  been  tacitly  treated  by  the  court,  the  bar, 
and  the  people  of  the  state  as  constitutional, 
except  on  a  ground  directed  to  the  formality 
of  its  passage  settled  In  118  Tenn.  1,  101  S. 
W.  770,  infra,  and  many  Important  and  val- 
uable rights  have  been  based  thereon,  and 
nothing  could  Induce  us  now  to  declare  it  un- 
constitutional, except  the  clearest  and  most 
undoubted  reasons.  The  act  has  been  often 
before  the  court  in  cases  arising  under  It, 
and  has  been  applied  in  more  than  one  re- 
ported case.  Telegraph  Co.  v.  Nashville,  118 
Tenn.  1,  101  S.  W.  770;  Vaught  v.  East  Ten- 
nessee Telephone  Co.,  123  Tenn.  318,  130  S. 
W.  1050.  It  Is  a  doctrine  of  the  law  that 
when  acts  have  been  long  treated  by  the 
court  as  constitutional,  and  important  rights 
have  been  based  thereon,  it  may  refuse  to 
further  consider  the  question.  Kelly  v.  State, 
123  Tenn.  516,  548,  132  S.  W.  103;  Richard- 
son V.  Young,  122  Tenn.  471,  517,  125  S.  W. 
664.  We  shall  add  a  few  other  illustrations. 
In  Ferris  v.  Coover,  11  Cal.  175,  it  was  held 
that  courts  would  not  Inquire  into  the  consti- 
tutionality of  an  act,  if,  by  a  long  line  of 
adjudications  and  by  the  acts  of  the  govern- 
ment, it  had  been  treated  as  constitutional. 
Llnck  V.  Litchfield,  141  111.  469,  477,  31  N.  E. 
123,  that  the  validity  of  an  act  relating  to 
the  organization  of  cities  and  villages  which 
authorized  a  city  to  adopt  a  certain  article  by 
ordinance  without  requiring  the  vote  of  the 
people,  even  if  originally  doubtful,  had  been 
determined  by  direct  and  incidental  recogni- 
tion for  twenty  years,  and  was  not  an  open 
question;  in  Rumsey  v.  People,  19  N.  Y.  41, 
52-58,  that  after  the  organization  of  a  coun- 
ty, and  its  general  recognition  throughout  the 
government  of  the  state,  and  after  It  had 
been  represented  In  several  sessions  of  the 
Legislature,  It  was  contrary  to  public  policy 
to  hold  such  organization  void  on  account  of 
the  want  of  power  to  erect  such  a  county; 
to  Kenney  v.  Hudspeth,  59  N.  J.  Law,  504, 
532,  533,  37  Atl.  67,  that  where  for  more  than 
a  generation  every  department  of  the  govern- 
ment had  construed  contradictory  provisions 
of  the  Constitution  of  the  state  as  conceding 
to  the  Legislature  power  to  reduce  the  num- 
ber of  Judges  of  the  court  of  common  pleas 
whenever,  in  its  opinion,  the  public  good  re- 
quired it,  this  construction  would  be  binding; 
in  Nye  v.  Foreman,  215  111.  285,  288,  74  N.  B. 
140,  that  in  view  of  the  fact  that  the  Constitu- 
tion of  1870  of  the  state  of  Illinois,  arfc  10,  i  7, 
providing  that  the  county  affairs  of  Cooke 
county  should  be  managed  by  the  board  of 
commissioners,  etc.,  had  long  been  construed 
by  both  executive  and  legislative  departments 


of  the  state  government  as  giving  the  board 
of  commissioners  power  to  make  appropria- 
tions from  the  funds  of  the  county  to  pay  as- 
sistants to  the  state's  attorney,  that  construc- 
tion should  be  acquiesced  In  by  the  courts; 
in  Levin  v.  U.  S.,  128  Fed.  826,  829,  63  C.  C. 
A.  476,  that  the  contemporaneous  construc- 
tion of  a  constitutional  provision  by  those 
who  framed  it,  and  by  statesmen,  legislators, 
and  Judges,  and  the  acquiescence  of  all  de- 
partments of  the  government  In  such  inter- 
pretation for  a  hundred  years,  conclusively 
determined  the  meaning  of  the  provision;  in 
City  of  Terre  Haute  v.  Evansvllle  &  T.  H. 
R.  Co.,  149  Ind.  174,  186,  40  N.  E.  77,  37  L. 
R*.  A.  189,  that,  where  a  construction  of  the 
Constitution  by  the  Legislature  had  been  ac- 
quiesced in  .for  40  years,  it  would  not  be  dis- 
turbed. 

[2. 3]  We  have,  however,  considered  on 
their  merits  the  various  points  n^ade  in  the 
brief  of  counsel  against  the  constitutionality 
of  the  act,  and  we  are  of  the  opinion  that  all 
of  them  should  be  overruled.  We  deem  it 
unnecessary,  in  view  of  what  has  been  said, 
to  incumber  this  opinion  with  a  detailed 
statement  of  the  points  referred  to  or  of  our 
reasons  for  overruling  them.  They  are  such 
as  have  been  many  times  examined  and  dis- 
cussed in  our  reported  cases,  save  one.  This 
we  shall  mention  briefly.  It  is  that  section 
10  of  the  act  is  void  because  of  Its  penalty 
clause.  This,  it  Is  said,  makes  the  act  viola- 
tive of  section  16  of  article  1  of  the  Consti- 
tution of  this  state,  which  provides:  "That 
excessive  ball  shall  not  be  required,  nor  ex- 
cessive fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted."  It  appears  that  the 
complainant  in  the  present  case  has  sued  for 
?1G,500,  an  accumulation  of  penalties,  for  va- 
rious alleged  violations  of  the  tenth  section. 
The  act  would  be  void  on  the  ground  stated 
If  it  Justified  such  heaping  up  of  penalties, 
which  are  in  effect  but  fines,  because  such 
accumulation  would  in  no  long  time  destroy 
the  enterprises  against  which  the  fines  are 
leveled.  It  was  not  intended  that  this  and 
other  statutes  of  the  kind  should  be  used  for 
speculative  purposes.  It  is  the  duty  of  the 
party  complaining  to  sue  for  the  first  viola- 
tion, in  order  that  the  company  or  person  at- 
tacked may  have  due  notice  of  the  complaint, 
and  an  opportimity  of  complying,  as  held  In 
Parks  V.  R.  R.  Co..  13  Lea.  1,  49  Am.  Rep. 
655.  So  construed,  the  section  referred  to  Is 
not  unconstitutional. 

We  come  now  to  the  question  whether 
there  was  an  unlawful  discrimination  against 
the  complainant. 

Sections  10  and  11  do  not  support  the 
claims  asserted  in  complainant's  bill. 

[4]  Those  sections  are  merely  declaratory 
of  the  common  law  for  the  purpose  of  pre- 
venting discriminations  (Vaught  v.  East 
Tenn.  Telephone  Co.,  123  Tenn.  318,  130  S. 
W.  1050,  31  L.  R.  A.  [N.  S.]  315;  Cumber- 
land Telephone  &  Telegraph  Co.  v.  Kelly, 
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100  Fed.  316,  87  C.  O.  A.  268),  with  penalties 
added;  and  should  be  construed,  as  held  in 
those  cases,  in  the  light  of  the  common  law, 
and  Its  reasons. 

[5]  Telephone  and  telegraph  companies  are 
common  carriers  of  intellig^ice,  and  must 
Klve  the  same  service  on  the  same  terms  to 
all  who  apply  therefor,  without  partiality  or 
unreasonable  discrimination.  Delaware  &  A. 
Telegraph  &  Telephone  Co.  v.  Delaware,  50 
Fed.  677,  2  C.  C.  A.  1;  Missouri  v.  Bell 
Telephone  Co.  (C.  C.)  23  Fed.  539;  Postal 
Cable  Telegraph  Co.  v.  Cumberland  Tele- 
phone &  Telegraph  Co.  (C.  C.)  177  Fed.  726; 
Com.  Union  Tel.  Co.  v.  New  England  Tel. 
Co.,  61  Vt.  241,  17  Atl.  1071,  5  L.  R.  A.  161, 
15  Am.  St.  Rep.  893;  State  t.  Nebraska 
Telephone  Co.,  17  Neb.  126,  22  X.  W.  237.  52 
Am.  Rep.  404;  United  States  Telegraph  Co. 
V.  Western  Union  Telegraph  Co.,  56  Barb. 
(N.  Y.)  46;  Central  Union  Telegraph  Co.  v. 
State,  118  Ind.  194.  19  N.  E.  604,  10  Am.  St. 
R^.  114;  Cogdell  v.  Western  Union  Tel. 
Co.,  135  N.  0.  431,  47  S.  E.  490;  Danaher  t. 
Southwestern  Telegraph  &  Telephone  Co., 
94  Ark.  533,  127  S.  W.  963,  30  L.  R.  A.  (N. 
S.)  1027.  But  this  does  not  mean  that  a 
telephone  company  is  bound  to  permit  an- 
other telephone  company  to  make  a. physical 
connection  with  its  lines  for  the  purpose  of 
using  them  as  its  own  subscribers  use  them. 
There  Is  a  wide  difference  between  a  tele- 
phone company's  transmitting  to  any  point 
on  its  line  equally  and  indiscriminately  the 
messages  of  all  companies  that  offer  them 
and  are  willing  to  pay  the  same  fare  for  the 
same  service^  and  admitting  such  outside 
companies  or  their  patrons  to  the  same  use 
(if  its  lines  that  its  own  patrons  are  entitled 
to.  The  Supreme  Court  of  Indiana,  however, 
in  a  case  cited,  and  strongly  relied  on  by 
complainant,  has  taken  what  we  regard  as 
an  extreme  view  of  the  common-law  obliga- 
tions of  such  companies.  State  ex  rel.  v.  Cad- 
wallader,  172  Ind.  619,  87  N.  E.  644,  89  N.  E. 
319.  After  laying  down  in  forcible  language 
the  principle  that  each  telephone  company  is 
independent  of  all  others,  and  that  no  tele- 
phone company  can  under  the  common  law 
compel  another  to  admit  it  to  connection  with 
the  latter's  switchboard,  that  such  right  is  a 
privilege  to  be  obtained  by  contract  or  by  a 
proper  statute,  and  that  the  opposite  view 
would  result  in  confiscation  (Id.,  629-636  of 
172  Ind.,  87  N.  B.  644, 89  N.  E,  319),  that  court 
fioea  farther,  and  holds  that,  if  a  telephone 
company  make  a  contract  for  an  Indefinite 
time  with  some  third  company  whereby  such 
access  is  given,  it  loses  its  independent  sta- 
tus, that  It  cannot  withdraw,  and  it  must  as 
a  common-law  duty  accord  the  same  privi- 
lege, on  the  same  terms,  to  any  other  tele- 
phone company  similarly  situated,  to  the  ex- 
tent of  the  capacity  of  its  exchange  (Id.,  640, 
C-11  of  172  Ind.,  87  N.  E.  644,  89  N.  E.  319). 

[6-8]  The  case  Just  referred  to  correctly 
liolds,  as  we  understand  the  law,  that  each 


telephone  company  under  the  common  law 
is  Independent  of  all  other  telephone  com- 
panies, save  for  the  duty  to  receive  and 
forward  to  any  point  on  its  line  messages 
received  from  such  other  company  or  com- 
panies, and  hence  tliat  it  Is  not  bound  to 
accord  to  any  such  outside  organization  or 
its  patrons  connection  with  its  switchboard 
on  an  equality  with  its  own  patrons;  tiat 
such  connection  is  a  privil^e  to  be  accorded 
only  as  the  result  of  contract,  or  in  obedience 
to  a  statute.  We  concur  In  the  reasoning 
that  an  opposite  rule  would  soon  result  b 
the  practical  confiscation  of  the  larger  plants 
having  long-distance  lines,  since  the  motive 
would  be  insistent  and  inesistible  in  small 
companies  organized  for  the  purpose,  or  de- 
pleted and  run  down  companies,  to  demand 
such  connection;  the  maintenance  of  the 
long  lines  being  without  expense  to  them. 
But  we  are  unable  to  agree  with  the  Su- 
preme Court  of  Indiana  that.  If  a  contract 
for  such  connection  be  once  made  without 
the  specification  of  any  time  for  it  to  run, 
this  connection  cannot  thereafter  be  severed 
without  the  Joint  concurrence  of  the  com- 
panies so  in  combination;  nor  are  we  able 
to  see  bow  the  exercise  of  the  right  of  con- 
tract to  effect  such  a  Joint  traflSc  arrange- 
ment between  two  companies  can  confer  any 
right  upon  other  companies,  not  parties  to 
the  contract,  to  a  participation  in  its  bene- 
fits. Such  a  rule^  while  in  terms  asserting 
the  Independent  right  of  contract,  denies  its 
existence  in  fact  Moreover,  it  enables  one 
company  to  take  the  property  of  another 
for  public  use  without  compensation,  and 
deprives  the  latter  company  of  Its  propert>' 
without  due  process  of  law,  in  violation  of 
the  (Constitution  of  this  state  and  of  the 
United  States. 

A  question  closely  similar  was  presented 
in  Atchison,  etc.,  B.  R.  Co.  v.  Denver,  etc., 
R.  R.  Co.,  110  U.  S.  667,  4  Sup.  Ct  185,  2S 
L.  Ed.  291.  In  that  case  It  appeared  that 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  and  the  Denver  &  Rio  Grande 
Railroad  Company  had  established  a  Junc- 
tion and  a  joint  station.  Subsequently  tbe 
Denver  &  New  Orleans  Railroad  Company 
effected  a  Junction  with  the  Atchison,  To- 
peka &  Santa  V6  Railroad  Company,  and 
then  insisted  that  it,  too,  was  entitled  to  a 
Joint  station,  and  that  the  failure  to  comply 
with  ttds  demand  was  an  unjust  discrimina- 
tion against  it.  Speaking  to  this  question, 
the  Supreme  Court  of  the  United  States 
said:  "A  railroad  company  is  prohibited, 
both  by  the  common  law  and  by  the  Consti- 
tution of  Colorado,  from  discriminating  on- 
reasonably  In  favor  of  or  against  another 
company  seeking  to  do  business  on  its  road: 
but  that  does  not  necessarily  imply  that  It 
must  stop  at  the  Junction  of  one  and  inter- 
change business  there,  because  it  has  estal^- 
lished  Joint  depot  accommodations  and  pro- 
vided facilities  for  doing  a  connecting  busi- 
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neea  wltb  another  company  at  another  place. 
A  station  may  be  established  for  the  special 
accommodation  of  a  particular  customer; 
but  we  have  never  beard  it  claimed  that 
every  other  customer  could  by  a  suit  In  equi- 
ty, In  the  absence  of  a  statutory  or  contract 
right,  compel  the  company  to  establish  a  like 
station  for  bis  special  accommodation  at 
some  other  place.  Such  matters  are  and 
always  have  been  proper  subjects  for  legis- 
lative consideration,  unless  prevented  by 
some  charter  contract;  but,  as  a  general 
rule,  remedies  for  injustice  of  that  Ikind  can 
only  be  Obtained  from  the  Legislature.  A 
court  of  chancery  Is  not,  any  more  than  is  a 
court  of  law,  clothed  with  legislative  power. 
It  may  enforce  In  its  own  appropriate  way 
the  spedflc  i>erformance  of  an  existing  legal 
obligation  arising  out  of  contract,  law,  or 
usages  but  it  cannot  create  the  obligation. 
In  the  present  case  the  Atchison,  Topeka  & 
Santa  F6  and  the  Denver  &  Rio  Grande 
Companies  formed  their  business  connection 
and  established  their  Junction  or  Joint  sta- 
tion long  before  the  Denver  ft  New  Orleans 
Road  was  built  The  Denver  ft  New  Or- 
leans Company  saw  fit  to  make  its  Junction 
with  the  Atchison,  Topeka  ft  Santa  F6  Com- 
pany at  a  different  place.  Under  these  cir- 
cumstances, to  hold  that,  if  the  Atchison, 
Topeka  ft  Santa  FS  continued  to  stop  at  its 
old  station,  after  the  Denver  ft  New  Orleans 
was  built,  a  refusal  to  stop  at  the  Junction 
of  the  Denver  ft  New  Orleans  was  an  un- 
reasonable discrimination  as  to  facilities  in 
favor  of  the  Denver  &  Rio  Grande  Company, 
and  against  the  Denver  ft  New  Orleans, 
would  be,  in  effect,  to  declare  that  every 
railroad  company  which  forces  a  connection 
of  its  road  with  that  of  another  company 
has  a  right  under  the  Constitution  or  at  the 
common  law  to  require  the  company  with 
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which  it  connects  to  do  a  connecting  business 
at  the  Junction,  if  it  does  a  similar  business 
with  any  other  company  under  any  other 
circumstances.  Such,  we  think,  is  not  the 
law.  It  may  be  made  so  by  the  legislative 
department  of  the  government,  but  it  does 
not  follow  as  a  necessary  consequence  from 
the  constitutional  right  of  a  mechanical  un- 
ion of  tracks,  or  the  constitutional  prohibi- 
tion against  undue  or  unreasonable  discrlm- 
InaUon  in  faciliUes." 

In  Montana  there  is  a  provision  by  statute 
under  the  Constitution  of  that  state  for 
connections  between  telephone  companies  up- 
on the  payment  of  compensation  asserted 
under  the  right  of  eminent  domain.  Under 
such  provision  it  was  held  in  Billings  Mutual 
Telephone  Co.  v.  Rocky  Mountain  Bell  Tele- 
phone Co.  (C.  C.)  166  Fed.  207,  that  a  tele- 
phone company  operating  a  local  exchange, 
on  payment  of  compensation  to  be  ascertain- 
ed as  provided  by  the  statute,  could  require 
another  company  operating  long-distance 
lines  to  permit  a  connection  with  such  lines, 
and  also  their  use  by  receiving  and  forward- 
ing messages  through  such  connection  from 
subscribers  of  the  other  company  substan- 
tially as  it  did  messages  tendered  by  its  own 
local  subscribers. 

Our  act  of  1886,  supra,  contains  no  such 
provisions  nor  have  we  knowledge  of  any 
other  statute  in  this  state  that  does,  though 
doubtless  the  Legislature  could  enact  such  a 
law  if  it  deemed  the  public  good  required  it 

We  are  of  the  opinion  on  the  grounds 
above  stated  that  the  defendant  companies 
acted  within  their  rights  when  they  refused 
to  yield  to  the  complainant  company  the  in- 
timate connection  it  demanded. 

It  results  that  the  chancellor  committed  no 
error  in  dismissing  the  bill,  and  his  decree 
is  affirmed. 
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NUGENT  et  al.  t.  MALIX)RT  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 
1911.) 

1.  Qtjietinq  Title  (8  12*)— Title  to   Sus- 
tain Action— Possession— Necessity. 

Under  Ky.  St.  1909,  {  11  (Russell's  St.  { 
14),  providing  that  one  having  both  legal  title 
and  possession  of  land  may  sue  in  equity 
against  any  persons  setting  up  a  claim  there- 
to, and  if  plaintiff  establishes  bis  title  defend- 
ant shall  be  decreed  to  release  bis  claim  there- 
to, plaintiff  must  have  actual  possession,  as 
well  as  title,  to  maintain  the  action ;  it  be- 
ing essential  that  the  adverse  claimant  be  out 
of  possession,  aaaerting  a  hostile  title  or  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  ({  8-12,  44,  45;  Dec.  Dig.  { 
12.*] 

2.  Jdby  (j  28*)— Waiver  or  Riqrt  to  Jukt 
Tbial. 

Though  the  petition,  which  was  originally 
framed  on  the  theory  of  a  suit  to  quiet  title, 
was  amended  so  as  to  allege  a  cause  of  action 
in  ejectment,  a  judgment,  rendered  therein  by 
the  chancellor,  is  binding  upon  the  parties,  in 
view  of  Civ.  Code  Prac.  §  9,  relating  to  the 
manner  of  correcting  errors  as  to  the  form  of 
action,  and  sections  10  and  11,  relating  to  the 
transfer  of  equitable  actions  to  ordinary  ac- 
tions, and  vice  versa. 

FBd.  Not<?.— For  other  cases,  see  Jury,  Dec. 
Dig.  f  2a*] 

3.  Judgment  (§  951*)— Pboop. 

The  proper  way  of  proving  the  contents  of 
a  former  judgment  to  sustain  a  plea  of  res  ju- 
dicata is  by  introducing  the  judgment  itself  in 
evidence;  and  the  judgment  cannot  be  proved 
by  reading  the  pleadings  and  opinion  of  the 
court  in  the  former  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  1808-1812;   Dec.  Dig.  8  951.*] 

4.  JUDOUBNT  (8  686*) — Res  Judicata— Dis- 
missal. 

A  judgment  of  dismissal  in  a  former  ac- 
tion by  plaintiff  to  recover  from  defendant  the 
value  off  gravel  taken  from  land  under  water 
claimed  by  defendant  was  not  a  bar  to  a  sub- 
sequent action  of  ejectment  b^  plaintiff  to  re- 
cover land  claimed  by  accretion,  where  it  is 
not  shown  that  the  gravel  was  taken  from  the 
land  in  controversy  In  the  later  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec  Dig.  8  586.*] 

5.  Navigable    Watebs    (8    44*)  —  Ripabian 
Rights— AcoBETiON. 

Accretions  are  apportionable  according  to 
the  lateral  lines  of  the  land  of  the  riparian 
owners,  extended  at  right  angles  with  the 
stream,  so  that  the  owners  of  an  island  could 
not  claim  accretions  extending  up  the  river 
from  the  hea^  of  the  island  in  front  of  the 
land  of  other  riparian  owners,  so  as  to  shut 
such  other  owners  oS  from  the  river. 

[Ed.  Note. — ^For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  81  266-278;  Dec.  Dig.  8 
44.*] 

6.  Navigable  -Watebs    (8    44*)  —  Ripabian 
Rights— AccBETioNB. 

To  entitle  a  riparian  owner  to  claim  land 
by  accretion,  there  must  be  a  natural  and  ac- 
tual continuity  of  the  accretion  to  bis  land. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  88  266-278;  Dec  Dig.  8 
44.*] 


7.  Navigable    Watebs    ({    44*)  —  Rifabias 

Rights- AccBETiONS. 

Where  a  channel  between  an  island  and 
the  mainland  opposite  was  filled  up,  the  bound- 
aries of  the  owners  of  the  island  and  of  the 
mainland  will  be  extended  to  the  middle  of  the 
channel  as  it  originally  ran,  or  to  the  middle 
of  the  accretion,  if  the  channel  is  completely 
filled. 

[Ed.  Note.— For  other  cases,  see  NavlRable 
Waters,  Cent  Dig.  8i  26«-278;  Dec  Dig.  j 
44.*] 

Appeal  from  Circnit  Court,  Henderson 
County. 

Ejectment  by  R.  L.  Mallory  and  others 
against  Mrs.  John  Nugent  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  Nugent 
and  Stansberry  appeal.  Judgment  sMrmed 
as  to  Mrs.  Nugent,  and  Judgment  against 
defendant  Stansberry  reversed  with  Instruc- 
tions to  dismiss  petition  as  to  him. 

Yeaman  &  Teaman,  for  appellants.  Mont- 
gomery Merrltt,  for  appellees. 

MILLER,  J.  This  is  a  contest  over  cer- 
tain accretions  whlcli  have  grown  up  be- 
tween Green  River  Island  and  Tow  Head 
Island  in  the  Ohio  river.  Green  River  Is- 
land is  a  large  body  of  land,  containing  over 
2,000  acres,  and  lies  between  EvansvlUe,  Ind., 
and  Henderson,  Ky.;  and,  although  it  is 
still  known  as  an  "island,"  and  as  a  part  of 
Henderson  county,  Ky.,  it  has,  by  accretion, 
become  physically  united  to  the  Indiana 
shore,  with  the  Ohio  river  lying  south  of  it 
This  physical  situation  has  come  about  from 
a  change  in  the  bed  of  the  river,  an  account 
of  which  may  be  found  In  the  opinion  in 
Indiana  v.  Kentucky,  136  U.  S.  479,  10  Sup. 
Ct  1051,  34  U  Ed.  329.  Tow  Head  Island 
lies,  perhaps,  midway  between  the  head  and 
foot  of  Green  River  Island,  and  south  of  that 
island.  Formerly,  and  especially  In  high 
water,  there  was  a  channel  between  the  two 
Islands,  through  which  steamboats  some- 
times passed.  This  channel  has  become  fill- 
ed to  a  large  extent,  so  that  now  the  two 
islands  are  united,  and  form,  in  reality,  a 
single  body  of  land.  The  84-acre  tract  of 
accretions  involved  in  this  litigation  lies 
above  Tow  Head  Island,  and  alongside  of 
Green  River  Island,  to  which  it  is  united. 
The  relative  location  of  the  two  islands  and 
the  land  of  the  contending  parties  are  shovn 
upon  the  map  on  opposite  page. 

The  accretion  In  controversy  Is  Inclosed 
by  the  lines  A,  B,  D,  G,  B,  M,  A.  The  ap- 
pellees own  Tow  Head  Island,  and  derive 
their  title  through  three  patents;  the  first 
having  been  granted  In  1826  to  Robert  Terry, 
for  22>4  acres  upon  the  lower  end  of  Tov 
Head  Island;  the  second.  In  1842,  to  McClain. 
for  50  acres  Immediately  above  the  Terry 
patent;  and  the  third,  in  1878,  to  Mallory 
and  McClain,  for  30  acres,  which  carried 
their  boundary  to  the  lines  D,  C,  B.  The 
defendants  in  this  action  are  Zelner,  Mrs. 
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Nngent,  Stansberry,  Mra.  laing,  and  John 
Nugent,  who  own  the  sereral  parcels  of 
land  on  Green  River  Island,  as  shown  on  the 
plat. 

On  December  7,  1908,  the  appellees  filed 
their  petition  herein  tn  the  Henderson  cir- 
cuit court  against  Riley  Stansberry,  Adam 
Zeiner,  Mrs.  William  Islng,  John  Nugent, 
and  Mrs.  John  Nugent,  wherein  appellees 
claimed  that  they  were  the  joint  owners  of 
the  84.07  acres  of  land  shown  on  the  plat, 
and  in  possession  thereof,  except  a  certain 
undescrlbed  portion  thereof,  which  they  al- 
leged had  been  taken  possession  of  within 
the  last  15  years  by  the  appellants.  The  pe- 
tition prayed  that  appellees'  title  thereto  be 
quieted. 

[1]  The  petition  as  originally  drawn  did 
not  present  a  state  of  fact  that  would  hare 
authorized  the  court  to  quiet  appellees'  title 
thereto,  since  It  did  not  show  that  the  plain- 
tiffs were  in  the  actual  possession  of  the  land 
in    controrersy.     Kentucky    Statutes,   I   11 


(Russell's  St  {  14);  Brown  v.  Ward,  105 
S.  W.  964,  32  Ky.  Law  Rep.  261. 

The  dlstlnctlTe  characteristics  and  essen- 
tials of  a  suit  to  quiet  title  to  land  were 
pointed  out  by  this  court  in  Kincaid  t.  Mc- 
Gowan,  88  Ky.  102,  4  S.  W.  805,  9  Ky.  Law 
Rep.  901,  13  L.  R.  A.  289,  where,  quoting 
from  Pomeroy's  Remedies  and  Remedial 
Rights,  i  369,  It  said:  "The  adverse  claimant 
or  claimants  must  be  out  of  possession,  and 
must  assert  a  hostile  title  or  interest  In 
this  condition,  the  possessor  of  the  land, 
without  waiting  for  any  proceeding,  legal  or 
equitable,  to  be  instituted  against  him,  may 
take  the  initiative,  and,  by  commencing  an 
equitable  action,  may  compel  his  adversaries 
to  come  into  court  assert  their  titles,  and 
have  the  controversy  put  to  rest  in  a  single 
Judgment  It  is  plain,  therefore,  that  this 
statutory  suit  Is  the  converse  of  the  legal  ac- 
tion of  ejectment" 

[2]  Subsequently,  however,  on  October  21, 
1910,  appellees  filed  their  amended  petition. 
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In  which  they  prayed  for  the  possession  of 
said  84.07  acres  of  land,  and  for  $7,500  dam- 
ages for  the  detention  thereof.  The  petition, 
as  thus  amended,  presented  a  case  in  eject- 
ment; and,  although  It  was  properly  a  com- 
mon-law action,  a  Judgment  rendered  there- 
in hy  the  chancellor,  without  objection.  Is 
not  erroneous  for  that  reason,  but  Is  binding 
upon  the  parties.  CIyU  Code,  §$  9,  10,  and 
11.  The  action  tried  was  therefore  one  In 
ejectment,  rather  than  an  equity  suit  to  quiet 
title;  and  the  issue  tried  was  whether  the 
appellees  or  the  appellaiils  were  the  owners 
of  the  84  acres  of  accretion,  which  lay  be- 
tween the  two  Islands.  The  answer  denied 
^he  ownership  or  possession  of  the  appellees; 
and  in  a  second  paragraph  the  defendants 
stated  that  they  were  the  owners  of,  and  that 
they  and  those  under  whom  they  claimed 
title  had,  for  more  than  60  years,  been  in  the 
actual  adverse  possession  of,  their  several 
tracts  of  land  on  Green  River  Island,  which 
extended  to  and  are  severally  bounded  on 
the  south  side  by  the  Ohio  river;  that  in 
recent  years  the  84  acres  In  dispute,  which 
the  answer  describes  by  metes  and  bounds, 
had  been  formed,  and  become  an  accretion 
to  their  land.  They  further  alleged  that  no 
part  of  said  84  acres  belonged  to  the  appel- 
lees, or  had  ever  been  In  their  possession; 
that  it  was  not  an  accretion  to  Tow  Head 
Island,  but  was  an  accretion  to  Green  River 
Island,  and  to  the  appellants'  land  thereon; 
that  sidd  accretion  extoided  from  the  land 
of  the  appellants  to  the  water's  edge  of  the 
Ohio  river;  that  they  had,  by  notorious  acts 
of  ownership,  claimed  and  had  the  actual 
possession  and  use  of  said  accretion  as 
rapidly  as  it  formed  for  more  than  15  years 
before  the  Institution  of  this  suit;  that  they 
had  for  many  years  plowed  and  cultivated 
said  accretion,  and  raised  crops  thereon, 
and  during  all  that  time  neither  the  ap- 
pellees, nor  any  of  them,  had  ever  asserted 
any  claim  thereto,  prior  to  the  filing  of  this 
suit. 

The  circuit  court  dismissed  the  petition  of 
the  appellees  as  to  John  Nugent  and  Mrs. 
Ising;  but  as  to  Riley  Stansberry,  Mrs.  John 
Nugent,  and  Adam  Zelner,  the  judgment  divid- 
ed the  accretion  by  awarding  to  appellees  that 
portion  thereof  which  lies  south  of  the  line 
C,  >I,  and  to  the  appellants  their  several 
portions  north  of  said  line.  Zelner  did  not 
appeal;  but  from  the  judgment  as  above  In- 
dicated Mrs.  John  Nugent  and  Riley  Stans- 
berry have  prosecuted  this  appeal. 

The  evidence  shows,  beyond  controversy, 
that  appellees'  eastern  boundary  line  to  the 
Tow  Head  Island  is  along  the  line  marked 
"D,  O,  B,"  and  that  the  84  acres  of  accretion, 
which  fill  up  the  intervening  space  between 
Tow  Head  Island  and  Green  River  Island, 
have  gradually  been  formed  during  the  past 
30  years  or  more;  and  as  the  accretion  was 
thus  formed  the  appellants  and  the  other 
owners  of  the  adjoining  laud  upon  Green  R1t< 


er  Island,  have  appropriated  It  by  actual  iise 
and  cultivation.  At  one  time  the  boundary 
line  D,  C,  B,  was  a  navigable  stream,  and  it 
Is  not  now  usually  dry,  but  Is  a  ravine  filled 
with  water  at  certain  stages  of  the  rlvei. 
Appellees'  title  to  the  84  acres  rests  solely 
upon  their  claim  that  It  constitutes  an  ac- 
cretion to  Tow  Head  Island.  The  accreUoo, 
it  will  be  observed,  extends  upstream  from 
Tow  Head  Island,  parallel  with  the  river,  and 
In  front  of  appellants'  land  on  Green  River 
Island.  The  line  established  by  the  Judg- 
ment of  the  circuit  court  gives  that  part  of 
the  accretion  which  lies  next  to  the  river  to 
the  appellees,  who  own  the  land  at  the  upper 
end  of  Tow  Head  Island,  and  the  northern 
or  Inner  part  of  the  accretion  was  awarded 
to  the  appellants  and  the  other  owners  of 
the  adjoining  land  upon  Green  River  Island. 
The  judgment  not  only  shuts  appellants  off 
from  their  former  access  to  the  river,  bnt 
deprives  them  of  all  future  accretions  to 
their  land. 

Appellants  base  their  claim  to  the  accre- 
tion in  front  of  their  property,  and  lying  di- 
rectly between  their  lands  and  the  bank  of 
the  river,  upon  the  authority  of  Miller  v. 
Hepburn,  8  Bush,  326,  where  this  court  held 
that  riparian  proprietors  of  lots  originally 
fronting  on  a  river  are  entitled  to  the  land 
added  thereto  by  accretion,  to  be  ascertain- 
ed by  extending  the  original  river  frontage 
of  the  respective  lots,  as  nearly  as  practica- 
ble, at  right  angles  with  the  course  of  the 
river  to  the  thread  of  the  stream,  and  dis- 
regarding the  oblique  direction  of  a  boundary 
line  with  reference  to  the  general  course  of 
the  river.  In  that  case  it  was  unsuccessfully 
contended  that  the  true  rule  was  to  give  to 
each  riparian  proprietor  such  a  proportion 
of  the  alluvial  soU  as  the  total  extent  of 
his  front  line  bears  to  the  total  quantity  of 
the  alluvial  soU  to  be  divided,  without  re- 
gard to  the  general  course  of  the  river,  or 
the  center  of  the  stream.  But,  after  a  full 
consideration  of  the  question,  the  court  de- 
clined to  follow  the  rule  last  suggested,  but 
adopted  the  rule  first  above  indicated.  And 
In  doing  so  it  said:  "The  rules  thus  laid  down 
may  be  eminently  proper  In  the  division  of 
the  accretion  upon  the  shores  of  navigable 
streams,  where  the  tide  ebbs  and  flows,  be- 
cause the  proprietor  adjoining  the  edge  of 
such  river  only  owns  to  the  water's  edge,  and 
low  water  Is  the  end  of  the  line;  and  hence, 
as  the  shore  changes,  the  respective  lines 
on  such  shore  must  change;  but  In  a  river, 
not  navigable — that  is,  where  the  tide  does 
not  ebb  and  flow — the  proprietor  does  not 
stop  at  low  water,  but  by  permission  and 
sufferance  of  the  state  he  goes  to  the  mid- 
dle of  the  stream,  and  must  have  bis  sbore 
front  to  the  middle;  and  It  is  a  matter  of 
little  consequence  whether  Islands  are  form- 
ed, or  whether  there  Is  an  accretion  on  the 
shore,  or  whether  the  water  remains  as  It 
was  when  be  received  his  ground;  he  Is  en- 
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titled  to  bl8  front  to  the  center  of  tbe 
stream."  See,  also,  Berry  v.  Snyder,  3  Busb, 
277,  9C  Am.  Dec.  210;  Barbour  v.  Newklrk, 
KJ  Ky.  520 ;  and  Arnold  v.  Mundy,  6  N.  J. 
Law,  1,  10  Am.  Dec.  365. 

[3, 4]  A  preliminary  question  is  presented 
by  appellees'  plea  in  bar  to  Stansberry's 
claim  to  the  accretion.  In  1889,  Mallory  and 
McGlaln  Instituted  an  action  in  the  Bender- 
Eon  circuit  court  against  John  and  James 
Nugent  to  recover  the  price  or  value  of  cer- 
tain gravel,  which  it  was  alleged  the  de- 
fendants in  that  action  bad  taken  from  the 
lands  of  the  plaintiffs  MaUory  and  McClain. 
Xugent  paid  into  court  the  money  claimed 
by  Mallory  and  McGlain,  and  showed  In  bis 
answer  that  W.  H.  and  Sarah  Stansberry, 
from  whom  Biley  Stansberry  acquired  title, 
were  claiming  the  money.  The  Stansberrys 
filed  their  petition  in  that  case,  and,  as 
owners  of  the  land  fronting  the  sand  bar 
from  which  the  gravel  had  been  taken,  claim- 
ed the  money;  and  the  case  was  tried  out 
upon  that  Issue.  The  circuit  court  dismiss- 
ed Stansberry's  petition,  awarded  the  money 
to  MaUory  and  McCIaln,  ahd  from  that  Judg- 
ment Stansberry  prosecuted  an  appeal  to  this 
court,  which  was  aflirmed  in  Stanberry  v. 
Mallory,  101  Ky.  49,  39  S.  W.  495,  19  Ky. 
Law  Rep.  227,  72  Am.  St  Rep.  389. 

To  this  plea  in  bar,  appellants  rejoined  by 
denying  that  the  gravel  in  controversy  in 
that  case  was  taken  from  any  part  of  the 
accretion  now  in  controversy;  and  they  fur- 
ther alleged  that  the  gravel  involved  in  the 
former  suit  was  taken  from  the  bed  of  the 
Ohio  river,  from  under  water,  and  from  bars 
that  were  not  and  never  were  any  part  of 
Tow  Head  Island;  that  those  bars  were 
only  exposed  in  very,  low  water,  and  the 
gravel  was  taken,  and  could  only  be  taken, 
when  they  were  under  water,  and  by  means 
of  boats  and  steam  dredges.  It  is  therefore 
Insisted  by  Stansberry  that  the  Judgment  in 
that  case,  dismissing  his  petition,  is  not  a 
bar  to  this  action  concerning  the  ownership 
of  the  land. 

In  support  of  the  plea  in  bar,  the  appellees 
read  the  petition,  the  answer,  the  reply,  the 
rejoinder,  and  the  opinion  of  this  court  in 
the  original  suit  of  Mallory  and  McCIaln 
against  Nugent,  as  reported  in  101  Ky.  49, 
39  S.  W.  495,  10  Ky.  Law  Rep.  227,  72  Am. 
St.  Rep.  389.  As  they  did  not  file  the  Judg- 
ment of  the  lower  court,  or  of  this  court.  It 
is  sufficient  to  say  that  the  plea  of  res  Judi- 
cata was  not  proven,  since  the  proper  way 
to  prove  the  contents  of  a  Judgment  is  by 
the  Judgment  itself. 

Furthermore,  the  pleadings  make  an  issue 
as  to  the  Identity  of  the  land  from  which 
the  gravel  was  taken,  and  it  does  not  satis- 
factorily appear  at  what  particular  point 
the  gravel  was  taken.  It  was  taken  some- 
where near  the  head  of  Tow  Head  Island, 
and  from  ground  that  was  then  under  water. 
Neither  the  Judgment  of  the  former  case,  nor 


the  parol  testimony  of  this  case,  establishes 
that  point  Under  any  view  of  the  case, 
therefore,  the  plea  of  res  Judicata  cannot 
prevail. 

Turning  to  the  merits  of  the  case,  we  find 
the  testimony  is  wholly  Irreconcilable  as  to 
whether  this  84  acres  in  controversy  Is,  as  a 
matter  of  fact,  a  part  of  an  accretion  to  and 
an  outgrowth  from  Green  River  Island,  or 
whether  it  is  a  similar  part  of  Tow  Head 
Island.  Some  of  the  witnesses  say  that  it' 
is  an  accretion  to  Green  River  Island,  be- 
cause Islands  never  grow  upstream,  and 
that  sediment  does  not  form  on  the  upper 
side  of  an  obstacle;  while  others  are  equally 
positive  that  it  Is  an  accretion  to  Tow  Head 
Island,  for  directly  contrary  reasons.  Under 
this  conflict  in  the  testimony,  we  will  not 
attempt  to  decide  the  question  of  fact  as  to 
whether  the  84  acres  are  actually  and  physi- 
cally an  accretion  to  Tow  Head  Island,  or  an 
accretion  to  Green  River  -  Island ;  neither 
do  we  consider  it  necessary  to  go  into  that 
question,  since  we  are  of  opinlan  that  the 
case  is  to  be  controlled  by  legal  principles 
which  defeat  appellees'  title  to  the  accretion 
in  controversy. 

[I]  According  to  appellees'  contention,  they 
can  claim  accretions  to  Tow  Head  Island, 
whether  they  were  formed  on  the  outside  of 
that  island  and  adjoining  the  Ohio  river, 
or  whether  they  proceeded  up  the  river  from 
the  head  of  Tow  Head  Island,  and  in  front 
of  the  lands  of  appellants,  which  He  upon 
Green  River  Island.  But  this  contention  Is 
not  a  sound  one  under  the  authorities.  In 
Mulry  V.  Norton,  100  N.  Y.  426,  3  N.  E.  681, 
63  Am.  Rep.  206,  the  New  York  Court  of  Ai>- 
peals  said:  "We  are  also  of  the  opinion  that 
the  principles  applicable  to  the  apportion- 
ment of  lands  formed  by  accretion  among  the 
owners  of  contiguous  uplands  Is  quite  con- 
trolling as  to  the  rights  of  the  respective 
parties  In  this  case.  Such  owners  are  en- 
titled to  lands  made  by  accretion  or  reliction 
In  front  of  their  property  and  contiguous 
thereto  in  certain  proportions,  according  to 
the  formation  of  their  respective  shore  lines. 
However  such  accretions  may  be  commenced 
or  continued,  the  right  of  one  owner  of  up- 
lands to  follow  and  appropriate  them  ceases 
when  the  formation  passes  laterally  the  line 
of  his  coterminous  neighbor.  A  littoral  pro- 
prietor, like  a  riparian  proprietor,  has  a 
right  to  the  water  frontage  belonging  by 
nature  to  his  land,  although  the  only  practi- 
cal advantage  of  it  may  consist  In  the  access 
thereby  afforded  him  to  the  water  for  the 
purpose  of  using  the  right  of  navigation. 
This  right  is  his  only,  and  exists  by  virtue 
and  in  respect  of  riparian  proprietorship. 
Gould,  Waters,  §  140;  Beuccleuch  v.  Metro- 
politan Board  of  Works,  L.  R.  6  H.  L.  413." 

In  St  Louis  V.  Rutz,  138  U.  S.  250, 11  Sup. 
Ct  346,  34  L.  Ed.  941,  the  court  said:  "The 
right  of  accretion  to  an  Island  In  the  river 
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cannot  be  so  extended  lengthwise  of  the  riv- 
er, so  as  to  exclude  riparian  proprietors 
above  or  below  sucli  island  from  access  to 
the  river  as  such  riparian  proprietors." 

And  in  Stockley  v.  Cissna,  119  Fed.  832,  56 
C.  C.  A.  344,  the  court  said:  "Accretions  are 
apportlonable  among  riparian  proprietors  ac- 
cording to  the  lateral  lines  of  the  firm  land 
possessed  by  them."  See,  also,  3  Washburn, 
K.  E.  68;  Gould  on  Waters,  §§  162,  165. 

In  Hempstead  v.  Lawrence,  70  Misc.  Rep. 
59,  127  N.  Y.  Supp.  954,  the  court  said:  "Ac- 
cretion is  therefore  a  doctrine  to  facilitate 
and  authorize  the  right  of  front  access  to  the 
sea  by  a  riparian  owner,  who  would  other- 
wise be  cut  off  from  bis  shore;  it  is  not  a 
right  of  one  riparian  owner  to  extend  hla 
land  sideways  beyond  his  boundaries."  See. 
also,  Wlddieombe  v.  RosemlUer  (O.  C.)  118 
Fed.  295;  Berry  v.  Hoogendoorn,  133  Iowa, 
437, 108  N.  W.  923.  Under  these  authorities, 
appellees  could,  in  no  event,  extend  their 
ownership  up  the  river,  and  for  that  reason 
alone  they  must  fail  as  against  Stansberry. 

[6]  Furthermore,  the  evidence  does  not 
sustain  the  appellees'  contention  that  the  84 
acres  are  in  fact  an  accretion  to  Tow  Head 
Island.  The  line  D,  C,  B,  which  was  former- 
ly of  sufficient  size  to  be  navigable  by  steam- 
boats, is  yet  a  distinct  water  line,  separating 
Tow  Head  Island  from  the  land  above  it; 
and  to  apply  the  doctrine  of  accretion,  so  as 
to  give  this  84  acres  to  the  owners  of  Tow 
Head  Island,  would  be  extending  the  doc- 
trine far  beyond  its  usual  or  ordinary  appli- 
cation. There  must  be  a  natural  and  actual 
continuity  of  the  accretion  to  the  land  of  the 
riparian  owner ;  if  there  is  a  separation  of  the 
claimant's  lands  from  the  alluvium,  his  right 
thereto  cannot  be  maintained.  In  other 
words,  in  the  language  of  some  of  the  opin- 
ions, the  doctrine  of  accretion  will  not  admit 


of  Jumping  a  slough.  Crandall  v.  Smith,  1.34 
AIo.  640,  36  S.  W.  612;  Belief ontaine  v.  Nied- 
rlnghaus,  181  111.  426,  55  N.  B.  184,  72  Am. 
St.  Rep.  269. 

[7]  This  being  a  suit  in  ejectment,  appel- 
lees can  recover  the  accretion  In  controversy 
only  upon  the  strength  of  their  own  title 
thereto;  and,  as  above  pointed  out,  they 
could  not  have  acquired  any  title  to  the  ac- 
cretion formed  on  the  river  between  the  line 
B,  M,  A,  and  appellants'  lands.  But,  as  be- 
tween the  owners  of  Tow  Bead  Island  and 
Mrs.  Nugent,  the  usual  rule  applicable  to  tbe 
division  of  accretion  formed  by  filling  up  tlie 
dividing  stream  between  two  estates  applies, 
and  extends  each  boundary  to  the  middle  of 
the  stream  as  It  originally  ran,  or  to  the 
middle  of  the  accretion  after  tbe  dividing 
stream  has  been  filled  by  the  accretion.  Wil- 
son V.  Watson,  144  Ky.  352, 138  S.  W.  283. 

Under  the  rule  laid  down  in  Miller  v.  Hep- 
burn, If  it  were  applicable,  Mrs.  Nugent 
could  obtain  no  water  front  on  the  Ohio 
river  by  extending  her  lines  at  right  angles 
thereto,  because,  In  doing  so,  her  eastern 
line  would  strike  the  boundary  line  of  Tow 
Head  Island  before  it  reached  tbe  bank  of 
the  river.  But  that  rule  does  not  apply  to 
her  case;  on  the  contrary,  the  usual  rule  ot 
dividing  accretions  between  the  estates  lying 
upon  the  opposite  sides  of  the  stream  applies 
between  the  appellee  and  Mrs.  Nugent,  and 
extends  tbe  boundary  of  each  to  the  center 
of  the  dividing  stream,  or  to  the  center  of  tbe 
accretion  which  has  now  taken  its  place. 

The  division  line  as  made  by  the  circuit 
Judge  properly  applied  that  rule  as  against 
Mrs.  Nugent,  and  gave  her  all  that  she  was 
entitled  to.  The  Judgment  against  Mrs.  Nu- 
gent is  affirmed ;  the  judgment  against  Stans- 
berry is  reversed,  with  Instructions  t»  dis- 
miss the  petition  as  to  him. 
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TROIX  T.  SPENCER  et  al. 
^Supreme  Court  of  Missouri.     Nor.  29,  1911.) 

1.  Tbiai,  a  386*)— Instructions— Equity 
Cases. 

Instructions  are  unnecessary  and  out  of 
place  in  equity  cases. 

[Ed.  Note.— For  other  cases,  &ee  Trial,  Cent. 
Ddg.  i§  901,  902;   Dec.  Dig.  {  386.*] 

2.  Appeal  and  Ebrob  (J  847*)— Instbuctions 
—Equity  Cases. 

Instructions  given  in  equity  cases  will  not 
be  reviewed,  for  the  appellate  court  is  bound  to 
review  the  evidence  and  decide  the  case  on  its 
merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3367-3371;  Dec.  Dig.  it 
&i7.*] 

3.  Trial  (|  374*)- Vkkdicts— Equitt  Cases. 

Findings  of  the  jury  made  in  equity  cases 
are  merely  advisory,  and  may  be  disregarded 
by  the  chancellor. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  884;  Dec.  Dig.  {  374  ;•  Equity,  Cent. 
Dig.  a  813-817.} 

4.  Trial  (J  383»>— Demurrers  to  Evidence 
—Equity  Cases. 

A  demurrer  to  the  evidence  is  improperly 
used  in  chancery  practice,  and  amounts  to  no 
more  than  finding  of  facts  that  the  plaintiff  has 
not  established  his  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  899;   Dec.  Dig.  i  383.*] 

5.  Appeal  and  Error  (§  260*)— Exceptions- 
Demurrers  to  Evidence— Equity  Cases. 

Where  a  demurrer  to  the  evidence  is  sus- 
tained in  an  equity  case,  an  exception  thereto 
is  unnecessary  to  obtain  review,  the  judgment 
being  assailed   as  being  without  equity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  1503-1515;  Dec.  Dig.  { 
260.*] 

6.  Compromise  and  Settlement  (|  8*)- De- 
ceit—Knowledge. 

Circumstances  revealed  to  those  making  a 
settlement  cannot  at  a  subsequent  time  be  re- 
lied upon  as  misrepresentations;  for  he  who 
knows  cannot  be  deceived. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  S§  23,  25 ;  Dec  Dig. 
S  8.*] 

7.  Compromise  and  Settlement  ((  18*) — Set- 
tino  Aside. 

Equity  delights  in  amicable  settlements, 
and  will  not  disturb  one,  except  upon  satis- 
factory evidence  of  fraud  or  deception. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  §S  71-75;  Dec  Dig. 
5  1».*] 

8.  Fraud  (|  50*)— Actions— Burden  of 
Pbooit. 

One  alleging  fraud  in  a  transaction  has  the 
burden  of  proving  it. 

[£}d.  Note.— For  other  cases,  see  E^aud,  Cent. 
xAg.  H  46,  47;  Dec.  Dig.  §  50.*] 

9.  Fraud  (§  50*)— Actions— Pbesumptions. 

Fraud  cannot  be  presumed  or  inferred  from 
mere  suspicion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  46,  47 ;   Dec  Dig.  f  50.*) 

10.  Executors  and  Administrators  (8  450*) 
— Compromise  by  EIxkcutbix— Fraud— Evi- 
dence—Sufficiency. 

In  an  action  to  set  aside  a  settlement  made 
by  an  executrix  with  grain  brokers,  with  whom 
decedent  had  an  account,  evidence  held  insuffi- 
cient to  show  that  defendants  had  fraudulently 


concealed  the  extent  of  decedent's  interest  in  cer- 
tain speculative  deals. 

[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administratora,  Cent  Dig.  §i  1858-1876; 
Dec.  Dig.  i  450.*J 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;   Jas.  E.  Wlthrow,  Judge. 

Action  by  Harry  Troll,  Public  Administra- 
tor of  the  City  of  St  Louis,  in  charge  of  W. 
J.  Taylor's  estate,  against  Mary  E.  and  Har- 
low B.  Spencer,  executors  of  the  last  will  of 
Corwln  H.  Spencer,  deceased.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Sclinurinacber  ft  Rassieur,  for  appellant. 
Boyle  &  Priest  and  T.  B.  Francis,  for  re- 
spondents. 

LAMM,  J.  Plaintiff  sues  in  equity;  the 
general  object  and  nature  of  his  bill  Is  to  set 
aside  and  annul  a  so-called  "receipt  or  re- 
lease" given  by  Bessie  M.  Taylor,  executrix 
of  W.  J.  Taylor's  will,  to  the  firm  of  Spencer 
ft  Dennlston,  to  declare  the  same  null  and 
void  because  of  fraud,  and  to  have  an  ac- 
counting. 

At  the  close  of  plaintiff's  case,  defend- 
ants demur  to  the  evidence,  the  same  is  sus- 
tained, the  court  orders  plaintiff's  bill  dis- 
missed (whicli  Is  done),  and  be  comes  up  by 
appeal. 

There  are  three  questions  here,  viz. :  First. 
Is  a  demurrer  to  the  evidence  In  the  line  of 
allowable  procedure  in  equity  cases?  Second. 
If  so,  must  the  party  cast  on  such  demurrer 
save  an  exception  below  to  the  ruling  there- 
on in  order  to  have  a  review  of  the  merits 
on  appeal?  Third.  If  there  be  no  such  ex- 
ception saved  in  the  bill  of  exceptions,  and 
If  no  such  exception  is  necessary,  then  was 
the  bill  well  dismissed?  (And  herein  of  the 
merits.) 

A  short  history  of  the  case  is  not  amiss, 
nie  record  shows  that  in  September,  1903, 
and  prior  thereto,  William  J.  Taylor  and 
John  F.  Wright  were  dealing  in  "puts"  and 
"calls"  as  partners  in  the  grain  commission 
business  in  Chicago.  They  were  members  of 
the  Board  of  Trade.  At  that  same  time,  Cor- 
win  H.  Spencer  and  Uriah  R.  Dennlston  were 
in  the  same  line  as  partners  and  members  of 
said  Board  of  Trade.  'Dennlston  lived,  and 
had  charge  of  the  firm's  office,  in  Chicago; 
Spencer  lived  In  St  Louis.  Though  Taylor 
and  Wright  were  partners,  yet  Taylor  dealt 
in  grain  options  on  Ills  own  hook,  and,  it 
seems,  on  Jolut  account  with  others.  On 
September  25,  1903,  Taylor  was  run  over  by 
a  railroad  train  and  killed.  His  affairs  were 
in  a  bad  way.  Among  other  debts,  he  owed 
Wright,  his  partner,  forty  or  fifty  thousand 
dollars.  He  died  testate,  leaving  as  his  wid- 
ow Bessie  M.  Taylor.  Nominated  executrix 
of  his  will,  she  presently  sued  out  letters  of 
administration  in  the  probate  court  of  Cook 
county,  111.,  qualified  as  executrix,  and  took 
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upon  herself  tbe  burden  of  settling  the  es- 
tate. After  her  husband's  death  and  prior  to 
her  said  appointment,  Warren  Pease  was 
her  personal  attorney.  After  her  appoint- 
ment, Pease  was  her  attorney  as  executrix. 
He  seems  to  hare  been  equipped  with  zeal 
and  ability  In  that  behalf.  Several  "cards" 
were  found  on  the  i)erson  of  Mr.  Taylor  at 
the  time  he  was  killed,  and  several  others 
were  found  In  his  papers  In  the  office  of 
Taylor  &  Wright,  which  cards  came  Into  her 
possession  at  once.  They  bore  the  caption 
numerals  "36,"  and  have  figures,  words,  and 
signs  pointing  to  bis  trading  In  grain  through 
Spencer  &  Denniston,  as  his  brokers,  on  tbe 
Boards  of  Trade  of  Chicago  and  St.  Louis, 
selling  In  one  market  for  future  delivery  in 
May  and  December,  and  buying  in  the  other 
for  like  delivery.  On  those  cards  were  fig- 
ures, abbreviationB,  and  cant  trade  words — 
among  the  latter,  the  words  "long"  and 
"short";  'long"  meaning  "bought,"  and 
"short"  meaning  "sold."  It  seems,  speaking 
in  brokers'  Idiom,  that  these  deals  were  in  the 
nature  of  "staddles"  or  "spreads,"  and  that 
some  of  his  trades  were  "open  trades."  It 
seems  these  cards  did  not  bear  Mr.  Taylor's 
name;  and  that,  barring  the  possession  of 
these  cards,  he  died  leaving  behind  no  memo- 
randa or  other  evidence  that  he  was  dealing  In 
grain  options  through  Spencer  &  Deuulston. 
It  seems,  also,  that  It  was  customary  for  those 
dealing  In  puts  and  calls  on  the  Chicago 
Board  of  Trade  to  get  such  cards  with  only 
numeral  captions;  the  object  being  to  con- 
ceal the  identity  of  the  person,  and  possibly 
the  state  of  his  deals,  from  those  not  initiated 
in  the  mysteries  of  option  dealing,  and  whose 
curious  eyes  might  fall  on  the  cards. 

Presently  Mr.  Pease  applied  to  Denniston, 
for  Information,  and  was  Informed  by  him 
that  Taylor  bad  been  dealing  in  grain 
through  his  firm  as  brokers,  and  that  he  bad 
bought  grain  for  May  and  December  delivery 
on  the  St  Louis  market,  and  had  sold  for 
the  same  delivery  on  the  Chicago  market. 
The  books  of  that  firm  showed  three  ac- 
counts. One  was  the  Joint  account  of  three 
persons,  each  of  them  equally  interested  in 
the  deals,  viz.,  Taylor,  Martin,  and  Dennis- 
ton; another  was  the  Joint  account  of  Tay- 
lor and  Martin;  and  another  was  the  sep- 
arate account  of  Taylor.  This  separate  ac- 
count bore  the  caption  "35  Special."  The 
Joint  accounts,  as  shown  by  the  books,  were 
under  the  cjtptlon  "35,"  and  there  were  let- 
ters (viz.,  "T,"  "M,"  and  "D")  prefixed  to  the 
separate  deals,  Indicating  tbe  persons  who 
were  Interested  in  them.  There  were  ear- 
marking memoranda  on  these  books  in  ink 
and  pencil.  It  appears  that  It  was  custom- 
ary to  designate  an  account  and  card  by  a 
number  when  the  deals  were  Joint,  as  well 
as  when  individual.  Mr.  Pease  called  to  bis 
assistance  a  friend  of  Mr.  Taylor,  a  Mr. 
Fyfe,  an  expert  Board  of  Trade  man,  and  a 
Mr.  Bates,  another  expert  of  like  Ilk.    Fyfe, 


in  the  company  of  Pease,  examined  tbe  books 
of  Spencer  &  Denniston.  Thbse  books  show- 
ed the  Indivldu&l  account  (35  Special)  had 
been  closed  prior  to  Mr.  Taylor's  death ;  and 
that  he  stood  indebted  to  Spencer  &  Dennis- 
ton in  tbe  rise  of  $3,000  on  that  account 
They  also  showed  that  Joint  account  35  was 
open;  and  that  if  at  the  time  of  Taylor's 
death  such  deals  had  been  closed  at  prevail- 
ing market  prices  no  profit  was  coming  to 
him  therefrom.  Presently,  however,  after 
the  appointment  of  Mrs.  Taylor  as  executrix, 
the  market  turned  in  favor  of  these  deals, 
and  in  November,  1903,  she,  through  Mr. 
Pease,  demanded  the  deals  be  closed;  and 
that  she  be  allowed  to  take  down  the  pro&ts 
for  the  benefit  of  the  estate.  Thereat  there 
was  a  long  negotiation.  Neither  the  execu- 
trix nor  Mr.  Pease  knew  whether  account  3o 
was  a  Joint  account,  in  part  of  Taylor,  Den- 
niston, and  Martin,  and  in  part  of  Taylor 
and  Martin,  or  was  the  separate  and  exclu- 
sive account  of  Taylor.  On  that  issue  of 
fact  hinged  the  amount  due  Taylor's  estate. 
In  that  condition  of  things  (and  doubting 
the  showing  made  by  the  books),  they  called 
on  Denniston  for  proof,  and  accepted  the 
proof  furnished,  viz.,  the  affidavit  of  a  Mr. 
Bailey,  bookkeeper  of  Spencer  ft  Denniston, 
and  tbe  oral  statement  of  Mr.  Dennlstoa 
If  their  statements  were  true,  Taylor  had  a 
third  interest  in  tbe  deals  made  by  Dennis- 
ton, Martin,  and  Taylor  on  Joint  account, 
and  a  one-half  interest  in  the  deals  made  by 
Martin  and  Taylor  on  Joint  account  On  this 
basis,  on  the  11th  day  of  November,  1903,  be- 
cause of,  said  favorable  turn  in  the  market, 
there  was  due  Taylor's  estate  the  rise  of 
$17,000  on  account  85.  Deducting  therefrom 
Taylor's  indebtedness  on  account  35  Special,  it 
left  a  balance  due  the  estate  of  about  $14,000. 
It  was  without  money  to  litigate.  The  ex- 
ecutrix had  the  cards  found  in  Taylor's  pos- 
session. She  bad  the  statements  of  Bailey 
and  Denniston  that  account  No.  36  was  a 
Joint  account.  Pease,  her  attorney,  and  her 
expert  friend,  Mr,  Fyfe,  had  free  access  to 
the  books  of  Spencer  &  Denniston,  and  Fyfe 
examined  them. 

Armed  with  all  the  information  from  those 
sources,  and  guarded  by  the  advice  of  coun- 
sel learned  in  the  laws,  and  her  expert 
friends,  Bates  and  Fyfe,  it  was  deemed  best 
by  those  Interested  in  the  Taylor  estate  to 
settle  the  matter.  The  plan  adopted  was  as 
follows :  The  throwing  of  a  large  amount  of 
wheat  on  tbe  St.  Louis  market  to  close  tbe 
deals  before  the  option  time  of  delivery,  it 
was  feared,  would  demoralize  that  market, 
and  unfavorably  affect  other  deals  there. 
Accordingly  Spencer  &  Denniston  offered 
to  take  an  assignment  of  the  Interest  of  tbe 
Taylor  estate  in  account  No.  35,  and  this  of- 
fer was  accepted.  To  this  end  the  attorney 
for  the  executrix  caused  the  controversy  and 
proposed  settlement  to  be  brought  to  the  at- 
tention of  the  probate  court  of  Cook  county 
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by  a  petition.  That  conrt  beard  tbe  matter, 
advised  itself,  and  by  its  order  of  record  au- 
thorized the  sale  and  settlement  Thereup- 
on, pursuant  to  such  authority,  the  execu- 
trix received  the  settlement  price,  and  exe- 
cuted the  following  assignment  and  release 
(omitting  exhibits,  which  are  mere  itemized 
details  of  the  accounts):  "In  the  considera- 
tion of  the  sum  of  $13,910.96,  this  day  paid 
to  me,  Bessie  Taylor,  executrix  of  the  will 
of  'William  J.  Taylor,  deceased,  and  widow 
of  said  deceased,  by  Spencer  &  Dennlston,  a 
tirm  composed  of  Gorwlu  H.  Spencer  and 
Uriah  R.  Dennlston,  I,  the  said  Bessie  Tay- 
lor, executrix  of  said  will,  do  hereby  sell,  as- 
sign and  transfer  to  said  firm  of  Spencer  ft 
Dennlston  the  three  accounts,  hereto  attach- 
ed, and  all  of  the  right,  title  and  Interest  of 
the  estate  of  said  William  J.  Taylor,  deceas- 
ed, and  of  myself  as  the  executrix  of  said 
will  and  as  widow  of  said  deceased,  therein, 
the  first  of  said  accounts,  marked  'Exhibit 
A,'  containing  a  statonent  of  certain  closed 
trades  in  grain  In  which  said  William  J. 
Taylor's  estate,  said  Dennlston  and  William 
H.  Martin  are  Interested;  the  second  of  said 
accounts,  marked  'Exhibit  B,'  containing  a 
statement  of  certain  open  trades  in  grain 
iu  which  said  William  J.  Taylor's  estate, 
said  Dennlston  and  said  Martin  are  interest- 
ed ;  and  the  third  of  said  accounts,  marked 
'Exhibit  C,'  containing  a  statement  of  cer- 
tain open  trades  in  grain  in  which  said  Wil- 
liam J.  Taylor's  estate  and  said  Martin  are 
interested.  This  assignment  is  made  pur- 
suant to  an  order  of  the  probate  court  of 
Cook  county,  and  the  purpose  of  it  is  to 
transfer  absolutely  to  said  Spencer  ft  Den- 
nlston the  said  accounts  and  all  moneys  that 
are  due  or  may  grow  due  thereon  or  out  of 
tbe  transactions  therein  referred  to,  and  to 
confer  upon  the  said  firm  of  Spencer  &  Den- 
nlston the  entire  property  in  and  to  said  ac- 
counts and  moneys  and  the  proceeds  and 
avails  thereof.  Witness  my  hand  and  seal 
this  11th  day  of  November,  A.  D.  1903.  Bes- 
sie Taylor,  Executrix.  [Seal.]"  The  sale 
was  afterwards  duly  approved  by  the  said 
probate  court,  and  the  money  received  was 
distributed  among  the  creditors. 

Presently  Mrs.  Taylor  made  settlement 
and  resigned  aa  executrix,  and  John  F. 
Wright,  said  former  partner  of  Taylor,  was 
appointed  administrator  d.  b.  n.  c.  t  a.  Aft- 
erwards he  settled  as  such  administrator, 
and  was  discharged.  Afterwards  he  pro- 
cured his  discharge  to  be  set  aside,  and  the 
administration  was  reopened  by  an  order  of 
said  probate  court.  This  was  in  1905.  Aft- 
erwards ancillary  administration  was  begun 
In  the  city  of  St  Louis,  and  plaintiff,  as 
public  administrator  of  that  city,  was  put 
In  charge.  Thereupon  (Spencer  having  de- 
parted this  life,  and  defendants  being  execu- 
tors of  his  will)  he  Instituted  this  suit 
against  them,  on  the  theory  that  Taylor 
owned  the  oitire  interest  in  account  35,  in- 
Tolvlng  the  purdbase  in  one  market  and  the 


sale  in  the  other  of  600,000  bushels  of  grain : 
that  bis 'profits  in  that  deal,  on  tbe  11th 
of  November,  19(0,  -were  about  three  times 
what  his  executrix  received;  that  his  execu- 
trix was  deceived  into  making  the  settlement 
and  transfer  by  false  and  fraudulent  con- 
cealments and  representations  of  said  Den- 
nlston, which  said  representations  were 
made  and  procured  to  be  made  for  the  very 
purpose  of  misleading  her  into  believing  the 
profits  belonged  partly  to  Martin,  Dennlston, 
and  Taylor,  and  partly  to  Martin  and  Tay- 
lor, instead  of  wholly  to  Taylor,  as  the  very 
fact  was.  It  is  charged  that  these  repre- 
sentations were  made  by  her  husband's  bro- 
kers knowing  them  to  be  false;  that  they 
were  made  to  be  relied  and  acted  on  by  ex- 
ecutrix ;  that  they  were  relied  and  acted  up- 
on and  were  the  procuring  and  moving  causo 
of  the  settlement  and  assignment  The  bill 
as  said,  prayed  that  the  settlement  in  the 
form  of  a  "receipt  or  release"  be  set  aside, 
declared  null  and  void  and  canceled  and 
surrendered,  and  that  an  accounting  be  had 
between  the  Taylor  estate  and  defendants, 
executors  of  the  will  of  Corwin  H.  Spencer. 

To  that  bill  defendants  answered  with  a 
wealth  of  averment,  but,  as  the  defense  was 
not  reached  at  the  trial,  other  than  as  It  ap- 
peared by  the  admissions  of  the  pleadings 
and  by  plaintiff's  own  showing,  it  will  not 
be  necessary  to  burden  the  opinion  with  the 
allegations  of  tliat  voluminous  pleading. 
Suffice  it  to  say  it  denied  the  fraud,  admit- 
ted the  settlement  its  authorization  and  ap- 
proval by  the  probate  court  alleged  good 
faith,  truthful  and  full  disclosures,  pleaded 
payment  of  more  than  was  due,  etc.,  and 
made  a  full  showing  of  the  condition  of  the 
account  as  appearing  on  the  books  of  Spen- 
cer &  D^miston. 

The  foregoing  is  a  sufficient  statement  of 
tbe  facts  uncovered  at  tbe  trial  and  of  the 
scope  of  the  pleadings.  To  it  we  may  add 
that  the  bill  of  exceptions  shows  that  plain- 
tiff saved  no  exception  to  the  ruling  on  de- 
fendants' demurrer  to  the  evidence.  In  bis 
timely  and  unsuccessful  motion  for  a  new 
trial,  he  challenged  defendants'  right  to  a 
demurrer  in  an  equity  case,  and,  as  anoth- 
er ground  for  a  new  trial,  asserted  that  un- 
der tbe  pleadings  and  proof  the  decree  should 
have  been  for  plaintiff,  and  that  the  bill  was 
improvldently  dismissed.  If  there  be  other 
record  facts  helpful  in  determining  questions 
raised,  they  will  appear  in  tbe  course  of  the 
opinion. 

1.  It  Is  asserted  by  plaintiff's  counsel  that 
a  demurrer  to  the  evidence  Is  unknown  to 
equity  trials.  They  dte  no  authority  to  the 
proposition  In  their  brief  and  none  in  their 
printed  argument,  but  put  the  matter  some- 
what on  the  premise  that  they  are  unable 
to  find  any  precedent  for  presenting  a  de- 
murrer to  the  evidence  in  an  equitable  pro- 
ceeding. On  tbe  other  band,  counsel  for 
defendants  say  they  gleaned  closer  than  their 
adversaries,  and  cite  as  to  cases  in  our  own 
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reports  as  precedents.  Anthony  t.  Bldg.  C!o., 
188  Mo.,  loc.  dt.  718,  87  S.  W.  921 ;  Bank  v. 
Simpson,  152  Mo.  638,  54  S.  W.  506.  But, 
as  presently  seen,  the  cited  cases  amount  to 
nothing  more  than  evidence  that  the  thing, 
whether  well  or  ill,  has  been  actually  done, 
and  has  been  tolerated.  They  do  not  amount 
to  an  adjudication  that  it  was  loeU  done,  nor 
do  they  amount  to  a  judicial  exposition  of 
the  matter,  nor  the  assertion  of  an  estab- 
lished rule  of  practice,  grounded  on  the  rea- 
son of  the  thing,  or  long  usage.  We  have 
therefore  been  put  to  our  own  research  and 
canvass  of  the  matter,  wherefrom  our  con- 
clusion is  that  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence  at  the  close 
of  plaintiff's  case  in  an  equity  proceeding  is 
an  anomaly;  hence  is  not  good  practice,  be- 
cause: 

[1-3]  (a)  In  the  first  place,  instructions  of 
any  character  are  out  of  place  in  an  equity 
suit.  At  the  very  bottom  and  root,  an  Instruc- 
tion is  but  advice  to  a  Jury,  or  to  the  court 
sitting  as  the  jury.  In  a  law  case,  tried 
without  the  help  of  a  jury,  instructions  fill 
the  useful  office  of  showing  on  what  theory 
of  law  the  case  was  tried.  In  a  law  case, 
tried  with  the  help  of  a  jury,  instructions 
flu  the  essential  office  of  telling  the  triers 
of  fact  what  principles  of  law  are  applica- 
ble under  the  pleadings  to  the  facts  found 
by  them  to  exist.  But  tn  equity  the  scene 
shifts,  and  another  condition  springs.  In 
an  equity  case  for  the  chancellor  to  give  in- 
structions is  but  for  him  to  give  advice  to 
himself;  be  merely  talks  the  matter  OTer 
with  himself,  and  tells  himself  how  to  do. 
Now,  as  a  case  in  equity  on  appeal  is  .heard 
de  novo  (barring  a  certain  preference  al- 
lowed by  the  upper  to  the  lower  court  in 
weighing  oral  testimony,  and  tagging  it  with 
a  credit  value).  It  is  a  matter  of  no  concern 
whatever  to  the  upper  court  what  advice  the 
lower  court  gave  to  Itself;  for  bad  advice 
or  good  advice  nisi  (taken  or  rejected)  is 
immaterial  in  equity  on  appeal.  On  appeal 
the  advice,  as  well  as  the  ratio  decidendi, 
are  drowned  In  the  decree  and  lost  sight 
of;  the  question  remains  only  on  the  decree 
itself.  Therefore,  on  appeal,  our  bounden 
duty  (when  the  judgment  Is  duly  challeng- 
ed) is  to  see  whether  It  did  equity.  If  it  did, 
that  Is  the  end  of  the  matter.  If  it  did  not, 
then  upon  our  consciences  is  laid  the  burden 
of  seeking  equity  and  doing  it  ourselves.  Ac- 
cordingly it  has  been  held  that,  even  it  the 
chancellor  call  a. jury  in  an  equity  case,  the 
finding  of  the  jury  is  merely  advisory  (Shaf- 
fer V.  DeUe,  191  Mo.,  loc.  dt  388,  90  S.  W. 
131) ;  he  can  follow  or  reject  that  advice  .as 
he  sees  fit  (Lewis  v.  Rhodes,  150  Mo.,  loc. 
cit  501,  52  S.  W.  11).  It  follows  that  the 
instructions  the  chancellor  gives  the  jury, 
when  bad,  are  mere  harmless  error.  To  use 
an  adage  of  the  ancients,  they  are  mere  goat's 
wool,  t  e.,  things  of  no  pith.  This,  since. 
If  he  give  bad  advice  to  the  Jury  and  get 
bad  advice  back  (a  natural  result),  the  thing 


amounts  to  nothing.  It  Is  a  tempest  tn  a 
teapot;  for  he  can  reject  the  jury's  bad  ad- 
vice, and,  notwithstanding  the  same,  do  eq- 
uity by  his  decree.  Hall  v.  Harris,  145  Mo. 
614,  47  S.  W.  506;  Bouton  v.  Pippin,  192  Mo., 
loc.  dt.  474,  91  S.  W.  149. 

A  fortiori,  if  the  chancellor  (absent  a  jury) 
give  instructions  to  himself,  and  they  are 
wrong,  error  cannot  be  predicated  of  the 
giving  of  them,  because  he  can  still  go  on 
and  dedde  the  case  right  On  the  other 
hand,  if  the  Instructions  be  good,  and  the 
decision  bad,  it  ought  not  to  stand  on  appeal. 
It  follows  that  instructions  in  an  equity  case 
amount  to  nothing.  So  the  mere  action  of 
the  chancellor  in  giving  or  refusing  them 
likewise  amounts  to  nothing.  If  that  be  so, 
then  an  exception  to  the  action  of  the  chan- 
cellor in  givliag  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence  in  an  equity 
case  amounts  "to  nothing.  In  this  aggr^a- 
tlon  of  nothings,  the  maxim  applies:  Ont 
of  nothing,  nothing  comes. 

[4]  Hence  the  general  rule  Is  that  error 
(so  called)  In  giving  or  refusing  Instructioiis 
in  an  equity  case  Is  no  error  at  all;  for  sudi 
Instructions,  or  such  exceptions  to  them,  will 
not  be  considered  on  appeal.  Wendover  v. 
Baker,  121  Mo.  273,  25  S.  W.  918:  McCoUum 
V.  Boughton,  132  Mo.  601.  30  S.  W.  1028,  33 
S.  W.  476,  34  S.  W.  480,  35  I*  tt.  A.  480: 
Hall  T.  Harris,  supra;  Shaffer  y.  Detle, 
supra;  Conran  v.  SoUew,  28  Mo.  320;  Ellis 
T.  Kreutzinger,  31  Mo.  432.  A  demurrer  to 
the  evidence  being  akin  to  a  peremptory  in- 
struction, or  an  instruction  in  the  nature  of 
a  demurrer,  comes,  we  think,  within  the  rea- 
son of  the  foregoing  rule.  It  fills  no  such 
office  in  an  equity  case  that  error  can  be 
predicated  on  the  mere  giving  or  refusing 
of  it.  The  conrt's  actioi)  stands  tn  the  na- 
ture of  a  flndinff  of  facts,  and  the  reversible 
error,  if  any,  lurks  in  the  judgment  ItseU. 

(b)  In  the  second  place  (and  heading  to  the 
same  conclusion  Just  announced),  in  some 
Instances  demurrers  to  evidence  have  been 
assigned  an  office  by  appellate  courts,  yet 
it  will  be  found  to  be  that  of  a  mere  con- 
venience; that  they,  in  effect  always  cut 
behind  the  demurrer,  as  a  demurrer,  searcb 
the  record  on  the  merits,  and  sustain  or  re- 
verse the  judgment  because  the  judgment 
itself  did  or  did  not  do  equity.  In  other 
cases,  demurrers  to  the  evidence  in  equity 
cases  have  been  held  to  be  "novel"  or  "anom- 
alous," and  out  of  place.  For  example.  Bak- 
er V.  Satterfleld,  43  Mo.  App.,  loc.  dt  Sdi, 
was  in  equity.  In  that  case  defendants  In- 
terposed a  demurrer  to  the  evidence,  wUdt 
was  sustained,  over  plaintiff's  objection.  On 
appeal,  time  was  spent  in  argument  tn  charg- 
ing error  to  that  ruling.  In  reply  to  t&at 
contention,  that  court  said:  "If  this  was  an 
ordinary  action  at  law,  then  there  would 
be  some  {Mint  in  this  contrition.  But  since 
it  is  a  suit  in  equity,  a  demurrer  to  the  evi- 
dence is  improper.  Instructions  in  such  a 
case  are  entirely  ImmateriaL"    In  that  case 
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tbe  court  treated  the  demurrer  as  of  no  con- 
sequence, and  went  directly  to  the  merits. 

In  Leeper  v.  Bates,  85  Mo.  226,  at  the 
instance  of  defendant,  the  court  sustained 
a  demurrer  to  the  evidence,  and  following 
that  dismissed  the  bill.  On  such  phase  of 
the  case,  the  court  said:  "In  equity  proceed- 
ings, a  demurrer  to  the  evidence  is,  perhaps, 
novel.  But  If  the  petitioner  makes  no  case 
the  chancellor  need  not  call  upon  the  other 
side  for  a  showing;  he  may  at  once  dismiss 
the  bill.  And  sustaining  a  demurrer  to  the 
evidence  may  not,  under  our  practice,  be  an 
objectionable  method  of  doing  this.  'But 
this  appeal  depends  upon  another  question." 
Thereat  the  court  passed  from  the  demurrer 
to  the  merits. 

In  Healey  v.  Simpson,  113  Mo.,  loc.  dt. 
345,  20  S.  W.  882,  a  demurrer  was  sustained 
to  the  evidence  in  an  equity  case.  In  speak- 
ing to  that  point,  this  court  said:  "It  is  dif- 
ficult to  perceive  what  office  a  demurrer  to 
the  evld^tce  in  an  equity  case  performs." 
We  thm  went  on  to  treat  the  case  as  dispos- 
ed of  on  Its  merits,  and  because  tbe  court  im- 
properly dismissed  the  bill,  following  Its 
ruling  on  the  demurrer,  the  Judgment  was 
reversed. 

Anthony  v.  Building  Ck).,  188  Mo.  704,  87  S. 
W.  921,  was  an  equity  case.  In  which  the 
court  sustained  a  demurrer  to  the  evidence; 
but  It  was  held  on  the  record  here  that  the 
Judgment  entry  (wUch,  by  the  way,  is  the 
same  entry  we  are  dealing  with  in  this  case, 
viz.,  "Demurrer  to  the  evidence  is  sustained, 
and  the  bill  dismissed"),  meant  no  more  than 
tliat  on  the  evidence  the  bill  was  dismissed 
for  want  of  equity  In  the  case.  In  that  case, 
there  was  a  colloquy  between  court  and 
counsel,  preserved  in  the  bill  of  exceptions, 
showing  the  court  construed  his  Judgment  to 
mean  that  the  bill  was  dismissed  on  its  mer- 
its. In  the  instant  case,  the  court  put  a  like 
construction  on  the  Judgment  by  a  narra- 
tion In-  tbe  bill  of  exceptions,  as  follows: 
"Thereupon  the  court  ♦  •  »  announced 
that  the  demurrer  to  the  evidence  would  be 
sustained,  and  the  bill  would  be  dismissed, 
and  a  Judgment  and  decree  entered  for  de- 
fendants, dismissing  plaintiff's  cause  on  the 
merits." 

Bank  v.  Simpson,  152  Mo.  638,  54  S.  W. 
506,  an  equity  case,  rode  ofC  on  a  demurrer 
to  the  evidence.  The  question  of  practice 
was  not  discussed,  but  a  close  gloss  shows 
that  we  considered  a  dismissal  of  the  bill  be- 
low, following  the  chancellor's  ruling  on  the 
demurrer,  was  equivalent  to  a  finding  on  the 
facts,  and  that  the  bUl  was  dismissed  for 
■want  of  equity. 

In  Hiss  V.  Hiss,  228  111.,  loc.  dt.  421,  81  N. 
E.  1058,  it  was  ruled  that:  "Where  issues 
of  fact  in  a  chancery  case  are  tried  by  the 
chancellor,  tbe  parties  not  being  entitled  to  a 
trial  by  Jury  as  a  matter  of  right,  a  demur- 
rer to  complainant's  evidence  Is  anomalous 
to  the  practice.  The  demurrer  of  that  char- 
acter Interposed  in  this  case  should  not  have 


received  the  consideration  of  the  court" 
Thereat,  putting  aside  the  demurrer,  tbe 
court  took  up  the  question  whether  the  case 
made  on  plaintiff's  evidence  bad  equity  In  it. 
Tbe  pronouncement  of  the  IIlss  Case  is  In- 
corporated in  the  text  of  38  Cyc.  1945. 

[5]  In  the  foregoing  view  of  It,  the  same 
conclusion  follows,  announced  In  subdivision 
"a"  of  this  paragraph  of  tbe  opinion,  name- 
ly, that  on  appeal  tbe  demurrer  Is  Immateri- 
al; hence  the  exception  thereto  Is  Immaterial, 
where  the  Judgment  itself  Is  assailed  as 
without  equity.  ' 

The  sum  of  the  whole  matter  Is  this: 
While  in  some  cases  we  have  considered  de- 
murrers to  the  evidence  in  equity  cases,  and 
have  ruled  on  exceptions  saved  to  giving 
them,  yet  such  demurrers  and  such  excep- 
tions are  not  vital  to  a  consideration  of  the 
merits,  where  tbe  merits  are  here  on  another 
exception ;  and,  when  we  have  thus  con- 
sidered them,  we  have  put  the  matter  on  the 
foot  of  a  finding  of  facts  below,  whereby  a 
Judgment  results,  dismissing  the  bill  on  the 
merits. 

2.  The  next  question  is  this:  Is  the  case 
here  on  its  merits?  We  hold  it  Is.  The  rec- 
ord shows  that  in  due  time  plaintiff  filed  a 
motion  for  new  trial.  In  that  motion  he 
challenged  the  Judgment,  in  that  it  was  for 
the  wrong  party;  was  Inequitable  and  con- 
trary to  the  evidence.  His  motion  was  over- 
ruled, and  he  saved  an  exception.  In  this 
condition  of  things,  we  rule  that  motion  and 
exception  bring  the  case  here  upon  its  merits 
in  spite  of  the  fact  that  a  demurrer  to  the 
evidence  was  sustained  below,  and  no  excep- 
tion was  saved  thereto.  This  ruling  inevi- 
tably follows  as  a  sequence  from  tbe  rul- 
ings made  in  subdivisions  "a"  and  "b,"  In  tbe 
first  paragraph  of  this  opinion.  We  are  glad 
to  reach  such  conclusion,  on  the  reason  of  the 
thing,  on  an  Interesting  question  of  equity 
practice.  It  accords  with  the  equity  maxims; 
Equity  looks  to  substance,  not  form.  Equi- 
ty proceeds  In  accordance  with  what  Is  good 
and  right  (ex  lequo  et  bono). 

Indeed,  conscience  and  the  very  merits  of 
a  matter  are  Inseparably  Joined  by  tbe  eter- 
nal verities,  the  nature  of  things;  and  In 
administering  equity,  pure  and  undefiled, 
we  may  adopt  as  a  cardinal  rule  the  com- 
mandment of  the  marriage  ritual,  viz.: 
Whom  God  hath  Joined  together,  let  no  man 
put  asunder.  And  to  prevent  that  untoward 
result,  the  saying  of  Philips,  C,  in  Noble  v. 
Blount,  77  Mo.,  loc.  cit.  239,  anent  the  con- 
servatism of  our  courts,  which  "would  not 
sacrifice  the  ends  of  Justice  upon  the  sharp 
edge  of  technicality,"  is  apposite.  The  prem- 
ises considered,  the  point  of  respondents' 
counsel,  that  the  merits  are  not  here  for  re- 
view, is  disallowed. 

3.  Of  the  merits.  Tbe  facts  sufficiently  ap- 
pear in  the  fore  part  of  this  opinion.  Re- 
scission is  asked  of  an  executed  contract  of 
sale.  The  right  to  rescission  is  put  upon  tbe 
foot  of  fraud.    The  fraud  is  charged  to  be 
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certain  alleged  false  representations  made  to 
the  personal  representative  of  the  Taylor  es- 
tate, who  was  ignorant  of  the  truth.  It  is 
charged  that  such  representations  were 
made  to  be  relied  on,  and  were  relied  on, 
whereby  that  estate  was  defrauded  out  of 
large  profits  in  account  35;  the  theory  of  the 
bill  b^ng  that  Taylor,  at  the  time  of  his 
death,  owned  the  whole  account;  and  that  Is 
the  theory  of  appellant  on  this  appeal. 

As  I  see  it,  the  case  is  without  equity, 
because:  False  representations  were  the  pegs 
on  which  the  pleader  hung  his  fraud.  With- 
out such,  there  was  no  fraud.  Without 
fraud,  there  was  no  right  to  rescission. 
Without  the  right  to  rescission,  there  was  no 
right  to  an  accounting,  and  no  case.  Now, 
no  witness  testified  to  any  false  representa- 
tions or  deception,  or  to  any  faCts  from 
which  they  could  be  Inferred.  There  was  no 
documentary  testimony  tending  to  show 
such.  There  was  not  a  scintilla  or  lota  of 
testimony  that  Taylor  owned  an  Interest  in 
account  35,  save  what  the  books  of  Spencer 
&  Deuniston  showed  he  owned.  There  was 
not  a  line,  scrap,  patch,  or  shred  of  memo- 
randa tending  to  show  any  such  ownership. 
There  was  no  proof  of  any  fraudulent  con- 
cealments. The  personal  representatiTe  of 
the  estate  had  access  to  the  brokers'  books. 
Those  books  told  their  own  story  to  the  ex- 
perts assisting  the  executrix  and  her  attor- 
ney. Conceding,  for  the  purposes  of  the  case, 
that  the  representations  of  Dennlston,  the 
books,  and  bookkeeper  were  relied  on,  yet 
there  is  nothing  to  show  them  Jointly  or  sev- 
erally unworthy  of  reliance.  At  the  trial 
plaintiff  had  the  same  hiformation  the  exec- 
utrix had  nearly  five  years  before,  when  she 
took  $14,000  of  Spencer  &  Denniston's  mon- 
ey and  made  the  transfer,  and  not  a  whit 
more.  Armed  with  that  information  and  the 
advice  of  her  learned  counsel  and  expert 
friends,  she  settled  the  matter  under  the  eye 
and  auspices  of  the  probate  court.  On  the 
very  information  she  had  then,  and  on  which 
she  settled  and  made  her  transfer,  the  pres- 
ent administrator  asks  a  chancellor  to  rip  up 
the  settlement  It  will  be  interesting  to  ex- 
amine the  theory  on  which  that  request  is 
pressed. 

[6]  It  is  argued,  as  we  grasp  it,  that  the 
books  of  Spencer  ft  Dennlston  were  partly  In 
ink  and  partly  In  poicil;  that  such  fact 
throws  a  suspicion  on  the  Integrity  of  those 
books,  and  calls  for  explanation.  But  if 
that  be  a  suspicious  circumstance  the  execu- 
trix was  not  deceived  thereby.  She  saw  that 
condition  at  the  outset,  and  long  before  she 
made  her  adjustment  Now,  knowledge  pre- 
vents deception.  It  cures  the  ills  of  decep- 
tion; for  he  who  knows  oil  cannot  he  de- 
ceived. 

[7]  Moreover,  a  question  about  those  en- 
tries arose  on  those  books  before  the  settle- 
ment and  transfer.  The  executrix  wanted 
to  know  whether  the  entries,  tending  to 
to  show  that  Mr.  Taylor  was  a  joint  owner 


in  the  account  instead  of  the  whole  owner, 
were  made  on  the  dates  set  down  and  con- 
temporaneously with  the  thing  Itself,  or 
were  made  at  a  later  time.  She  was  curi- 
ous in  that  behalf.  She  took  time  to  consid- 
er. She  called  for  and  got  an  affidavit  of  the 
bookkeeper,  and  on  the  showing  made  by 
him,  on  her  own  investigation,  on  represen- 
tations by  Dennlston,  on  the  state  of  the 
books,  on  the  advice  of  counsel  and  expert 
friends,  she  rested  satisfied.  She  went  fur- 
ther. Out  of  abundant  caution,  she  got  the 
probate  court's  authority  to  settle,  and  pur- 
sued it  Years  afterwards,  when  one  of  her 
husband's  brokers  had  died,  the  estate  put  a 
new  hand  at  the  bellows,  and  goes  into  court 
of  equity  through  a  new  administrator,  and 
seeks  to  rescind  the  settlement  and  transfer. 
On  new  facts,  or  on  a  new  discovery?  Not 
at  all — on  the  same  old  representations,  the 
same  ancient  Investigations,  the  same  old 
books,  and  on  a  state  of  things  in  all  re- 
spects precisely  as  things  were  when  the 
estate  negotiated,  settled,  received  its  money, 
and  made  its  transfer  in  1903.  We  cannot 
very  well  write  the  law  to  be  that  a  party 
Is  entitled  to  rescind  under  such  circum- 
stances. Equity  delights  in  amicable  ad- 
justments. Equity  will  not  disturb  the  re- 
pose and  peace  flowing  from  a  settlement 
except  Its  Jurisdiction  is  Invoked,  in  favor 
of  one  without  knowledge  at  the  time,  by 
satisfactory  evidence  of  deception,  fraud,  or 
mistake. 

Another  theory  of  appellant's  learned 
counsel  seems  to  be  that  the  possession  by 
Taylor  of  the  cards  Issued  by  the  brokers 
made  a  prima  facie  showing  In  his'  favor 
that  he  owned  the  whole  of  account  35; 
that  those  cards  in  bis  possession  raised  a 
presumption  he  was  such  owner.  On  such 
premises.  It  Is  argued  that  plaintiff  made  a 
prima  facie  case  of  fraud  in  the  settlement. 
But  we  see  nothing  warranting  us  in  making 
any  such  presumption  of  fact,  or  In  our  al- 
lowing such  stress  on  a  prima  facie  case  of 
ownership,  as  would  make  the  case  break  on 
that  point  We  have  reached  this  conclu- 
sion because  tlie  cards,  In  and  of  themselves, 
are  colorless  and  neutral  on  the  fact  of  own- 
ership and  quantum  of  interest  They  do 
not  speak  of  this,  that  or  the  other  interest 
in  account  35.  The  mere  possession  of  the 
cards  is  of  little  significance.  At  most  tbey 
would  furnish  a  clew  leading  up  to  a  dis- 
covery of  the  facts  in  the  books,  and,  discon- 
nected from  the  books,  the  cards  wa:«  no 
probative  evidence  of  ownership.  The  fact 
is  that  cards  bearing  numerals  were  Issued 
and  received  for  the  Identical  purpose  of 
concealing  the  Identity  of  the  dealer.  The 
tact  also  is  that  such  cards  were  issued 
■when  several  were  dealing  on  joint  account 
Another  fact  is  that  the  cards  and  the  books 
must  be  taken  together  to  interpret  the  cards 
and  identify  the  owners  of  the  account  As 
heretofore  pointed  out,  things  were  arranged 
in  that  way  designed]^,  as  a  screen  of  cou- 
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cealment  Finally,  if  we  allowed  tbe  pos- 
session of  tbe  cards  to  make  a  prima  fade 
case  of  fall  ownership,  yet  such  ownership 
was  snccessfolly  rebntted  by  the  books. 
Such  prima  facie  case,  if  any  existed,  exist- 
ed and  was  known  at  the  time  of  the  settle- 
ment. Wherefore,  absent  actual  frand,  the 
matter  stands  foreclosed. 

[8]  Something  Is  made  In  argument  of  the 
relations  existing  between  a  broker  and  his 
customer.  It  Is  Insisted  that  such  relation 
is  a  confidential  one,  fiduciary  in  character; 
and  that  a  broker  carries  the  burden  of 
showing  that  his  dealings  with  bis  customer 
were  fair.  But  does  the  broker  not  dis- 
cbarge that  burden  when,  as  here,  he  makes 
settlement  with  bis  customer,  and  enters  in- 
to a  solemn  contract  Importing  such  settle- 
ment and  transfer  of  the  subject-matter  of 
tbe  account?  If  tbat  were  not  so,  then  all 
plaintiff  had  to  do  In  this  case  was  to  prove 
tbe  relationship,  prove  dealings,  prove  the 
settlement,  and  stop,  for  defendants  thence- 
forth carried  the  burden  of  proof.  In  that 
theory  the  fraud,  which  Is  the  gist  of  the 
action,  would  be  presumed  from  the  rela- 
tionship of  broker  and  customer  and  proof 
of  dealings  and  settlement,  and  tbe  burden 
of  disproving  fraud  would  be  cast  upon  tbe 
broker.  We  cannot  very  well  write  the  law 
that  way.  Contra,  plaintiff  pleaded  the 
fraud  and  carried  the  burden  of  proving  it 
He  who  alleges  has  tbe  onus  proband]. 

[9]  The  rule  is  that  fraud  is  never  conjec- 
tured. As  an  eagle  does  not  catcb  flies,  so 
equity  deals  not  with  mere  trifles  In  a  search 
for  fraud.  Small  things  may  show  it,  if,  when 
put  together  in  their  natural  relation,  they 
point  indubitably  to  it  Fraud  is  never  pre- 
sumed, except  there  be  facts  shown  from 
which  It  can  be  inferred.  It  does  not  rest 
on  mere  suspicion.  Tbe  precept  is  that  one 
is  not  permitted  to  give  weight  to  smoke, 
and  suspicion  is  but  smoke.  He  who  as- 
i-'crts  fraud,  as  said,  must  prove  fraud.  It 
may  be  difficult  to  prove,  but  that  diflBculty 
does  not  dispense  with  tbe  necessity  of  the 
proof.  There  was  once  a  rule  in  Venice 
that  a  charge,  even  if  anonymous,  placed  in 
the  mouth  of  the  lion  of  St.  Mark's  (said  lion 
being  a  statue  there),  cast  the  burden  on 
the  person  named  to  disprove  tbe  charge. 
But  the  rule  does  not  obtain  among  people 
possessing  refined  ideas  of  justice.  In  in- 
vestigating a  charge  of  fraud,  courts  of 
equity,  as  do  courts  of  law,  assume  men  are 
honest  and  act  from  correct  motives,  until 
the  contrary  is  shown.  So  much  as  that  is 
due  to  the  dignity  of  human  nature.  It  is 
said  that  those  dealing  In  grain  options  on 
boards  of  trade  are  classified  as  "bears," 
"bulls,"  and  "lambs."  But  we  take  it  that, 
however  they  masquerade  as  animals  in 
trade  cant,  or  in  a  Pickwickian  sense,  they 
are  still  men  for  Judicial  ends,  and  are  en- 


titled, in  tbe  first  instance,  to  a  presump- 
tion of  honesty.  Tbe  doctrine  of  original 
sin  Is  not  applied  in  chancery.  We  recall 
no  case  declaring  the  law  otherwise  up  to 
this  time. 

[101  So  far  as  we  can  see,  account  35, 
worthless  on  the  death  of  Taylor,  became  of 
some  value  op  a  favorable  turn  of  market, 
and  was  transferred  for  full  value  to  Spen- 
cer ft  Denniston  on  tbe  lltb  day  of  Novem- 
ber, 1903,  on  full  and  tmtbful  disclosures, 
and  on  an  exhibit  of  tbe  books  of  tbe  firm. 
So  far  as  we  can  see,  Spencer  &  Denniston 
were  not  obliged  to  close  the  account  on  that 
day;  for,  under  the  terms  of  the  deals,  the 
trades  were  open  trades  for  future  delivery. 
Whether  on  the  contract  day  of  deilvery 
there  would  have  been  any  profit  In  those 
deals  is  not  disclosed.  The  trades  were  clos- 
ed voluntarily  on  demand  of  the  executrix. 
The  settlement  thus  made  Is  In  no  wise  im- 
pugned by  the  testimony.  Equity  does  not 
proceed  in  a  revengeful  or  whimsical  mood 
in  ripping  up  executed  contracts.  Iiquity 
extends  her  right  hand  to  the  deceived  .and 
wronged.  She  desires,  above  all  things,  that 
they  have  restitution;  but  in  our  case  the 
estate  of  Taylor  was  not  wronged  or  deceiv- 
ed. And,  while  "equity  delights  in  a  quick 
show  of  clean  bands"  (per  De  Armond,  C, 
in  Leeper  v.  Bates,  85  Mo.  224),  yet  such 
showing  was  once  made,  and  the  proof  here 
did  not  call  for  another  showing. 

The  judgment  below  was  right;  accord- 
ingly it  is  affirmed.    All  concur. 


DYRCZ  V.  MISSOURI  PAC.  RT.  CO. 

(Supreme  Court  of  Missouri.    Division  No.  1. 
Nov.  29,  1911.) 

1.  Railroads  (§  390*)— Iwjubt  to  Pebsons 
ON  Tback— Hduaniiabian  Doctbine. 

One  injured  on  a  railroad  track  cannot 
recover  under  the  humanitarian  doctrine,  un- 
less there  was  a  known  user  of  the  track  by 
pedestrians,  or  he  was  actually  seen  by  tbe 
railroad  company's  servants  in  time  to  have 
warned  him  and  averted  the  injury  by  the  use 
of  ordinary  care. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  fS  1324,  1325;    Dec.  Dig.  t  390.*J 

2.  Railboads  (§  398*)— Injuries  to  Persons 

ON   TKACKS— EVIDENCE — SUFTICIENOT. 

In  an  action  against  a  railroad  company 
for  injuries  received  while  on  its  track,  evi- 
dence held  to  show  that  the  injury  was  re- 
ceived while  crossing  the  track,  and  not  while 
walking  on  the  track,  so  as  to  bring  into  play 
the  humanitarian  doctrine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $$  1356-1363;   Dec  Dig.  {  39&*] 

3.  Railroads  ({  383*)— Injttbiss  to  Persons 
ON  Track— DuTT  to  Look  and  Listen. 

A  railroad  track  is  an  unequivocal  sign  of 
danger,  and  it  is  the  duty  of  a  person,  before 
crossing  such  track,  to  look  and  listen. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1305-1310;   Dec.  Dig.  {  383.*} 
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4.  lUiLBOADS  (I  398*)  — Injury  to  Pehsons 

ON  Tback— Evidence. 

Where  the  conditions  were  such  that  plain- 
tiff, who  was  struck  by  a  train  while  crossing 
a  railroad  track,  must  have  seen  it  if  he  bad 
looked,  plaintiff's  testimony  that  he  did  not  see 
the  train  will  be  treated  as  a  statement  that 
be  did  not  look. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1356-1363;  Dec.  Dig.  {  398.*] 

Appeal  from  Circuit  Court,  Buchanan 
County ;   C.  A.  Mosman,  Judge. 

Action  by  Edward  Dyrcz  against  tbe  Mis- 
souri Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

R.  T.  Ralley  and  Ben.  J.  Woodson,  for 
appellaut  Allen,  Gabbert  &  Mitchell,  for  re- 
spondent 

LAMM,  J.  Negligence.  Plaintiff  had  a 
judgment  for  $1,500  In  the  Buchanan  circuit 
court  Defendant  appeals,  raising,  among 
others,  constitutional  questions. 

The  gist  of  the  complaint  Is  that,  while 
plaintiff  was  on  one  of  defendant's  tracks  In 
South  St.  Joseph  on  his  way  home  on  tbe 
afternoon  of  September  23,  1907,  at  a  point 
where  said  track  was  customarily  used  by 
many  persons  going  to  and  returning  from 
certain  packing  bouses,  and  which  customary 
use  was  known  to  defendant,  Its  agents  and 
servants  In  charge  of  its  certain  freight 
train,  he  was  run  down  from  behind  by  the 
engine  pulling  said  train  and  grievously  hurt, 
viz.,  the  bones  of  his  right  leg  were  broken, 
and  he  was  otherwise  bruised  and  wounded, 
and  thereby  permanently  disabled;  tbat  his 
injuries  were  caused  by  tbe  negligence  of 
defendant's  said  servants  and  employ^,  as 
follows:  (1)  In  tbat  the  train  was  negli- 
gently run  at  30  mUes  per  hour.  In  viola- 
tion of  a  certain  ordinance  of  St.  Joseph, 
limiting  the  speed  of  trains  within  the  city  to 
5  miles  per  hour,  which  ordinance  was  plead- 
ed; in  that  (2)  said  servants  and  employes 
failed  to  sound  the  bell  on  said  engine  to 
warn  plaintiff  of  the  approach  thereof,  which 
failure  was  in  violation  of  another  ordi- 
nance of  said  city,  also  pleaded;  and  In 
that  (3)  defendant's  said  agents  and  serv- 
ants saw,  or  by  exercise  Qf  reasonable  care 
and  diligence  could  have  seen,  plaintiff  In 
peril  on  the  track  In  time  to  have  averted 
his  injuries,  and  negligently  failed  to  warn 
him  by  bell,  whistle,  or  other  signal,  and 
negligently  failed  to  stop  said  train,  etc. 
The  petition  charged,  furthermore,  tbat 
plaintiff  was  in  the  exercise  of  due  care  in 
looking  and  listening,  and  at  sundry  times 
turned  around  to  see  that  no  train  was  com- 
ing from  behind,  and  was  unaware  of  the 
approach  of  tbe  train  until  it  was  too  late 
for  blm  to  get  out  of  the  way. 

Defendant  answered  by  denying  its  own 
negligence  and  pleading  the  contributory 
negligence  of  plaintiff,  not  only  at  the  time 


of  his  injury,  but  since  that  time  in  ag- 
gravating bis  injuries  by  bis  subsequent 
carelessness.  It  Is  next  allied  tbat  tbe 
bell  and  speed  ordinances  pleaded  are  tm- 
reasonable,  unconstitutional,  null  and  void 
for  reasons  set  forth.  Tbe  reply  was  con- 
ventional. 

Tbe  record  shows  that  plaintiff  did  not 
put  his  case  to  tbe  Jury  on  his  first  two 
specifications  of  negligence.  He  stood  on 
the  last,  seeking  recovery  solely  on  the 
theory  that  defendant's  servants  either  sa^ 
him  in  peril,  or  should  hare  seen  him  In 
time  to  save  blm  by  using  ordinary  care. 
In  this  condition  of  things,  the  elaborate 
brief  of  defendant's  counsel  on  tbe  unrea- 
sonableness and  unconstitutionality  of  the 
two  ordinances  pleaded  Is  waste  labor  for 
tbe  purposes  of  determlniug  germane  and 
live  assignments  of  error.  Accordingly  we 
put  those  questions  away  from  us. 

Defendant  Introduced  no  testimony.  At 
the  close  of  its  adversary's  case,  it  offered 
an  instruction  in  the  nature  of  a  demuiTer 
to  the  testimony.  Saving  an  exception  to 
the  refusal  of  that  instruction,  it  now  presses 
the  point  as  decisive  of  the  case.  In  our 
opinion,  that  assignment  of  error  is  well 
mnde,  because :  Attending  to  the  facts,  there 
follows  a  crude  freehand  drawing,  com- 
piled from  an  elaborate  map,  Introduced  by 
plaintiff,  and  produced  here  for  our  insjiec- 
tlon.  The  sketch  is  not  drawn  to  a  scale, 
but  will  assist  in  describing  tbe  locus  in  quo 
and  throwing  light  on  the  facta,  viz. : 


Yl    •>! 


The  scene  Is  laid  in  South  St  Joseph.  BA 
is  a  segment  of  Michigan  street  runniug 
practically  east  and  west.  Its  western  ter- 
minus is  at  B.  From  that  point  It  extends 
east,  cutting  Lake  avenue  at  right  angles. 
Let  ED  represent  a  segment  of  Ohio  street 
It  runs  parallel  with  Michigan  and  400  feet 
to  the  south.  Let  DA  represent  a  north  and 
south  street  Lake  avenue;   It  being  a  main 
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thoroughfare  In  that  vicinity.  The  area 
bounded  by  Michigan  and  Ohio  streets  and 
Ijrlng  west  of  Lake  is  mostly  vacant  proper- 
ty, and  we  wlU  call  It  the  "block."  North 
of  Michigan  are  horse  and  mule  bams. 
South  of  Ohio  are  vacant  lots.  Southeast 
of  the  block  and  some  distance  away  Is  a 
settlement,  called  In  the  record,  with  a  touch 
of  humorous  sarcasm,  "SkeetervUle."  Plain- 
tiff- lived  southeast  of  the  block  on  Kentucky 
street,  some  two  or  three  blocks  away.  West 
of  the  block  is  no  street.  Here  there  are  a 
group  of  railroad  tracks,  running  north  and 
south;  one  of  them  Is  represented  by  the 
line  KEIBS;  another  by  the  line  TXY;  and 
still  others  west  of  these  are  not  shown  on 
the  diagram.  On  the  map  put  in  evidence, 
the  line  REBS  is  green,  and  the  witnesses 
call  it  the  green  track.  This  green  track 
belongs  to  the  Rock  Island,  and  on  it  (under 
some  running  arrangement)  Santa  ¥6  and 
Missouri  Pacific  trains  come  into  and  leave 
St  Joseph  to  the  south.  About  1,100  feet 
north  of  B  there  was  a  depot,  not  shown  on 
the  diagram.  The  railroad  shown  by  the  line 
TXY  belongs  to  the  Chicago,  Burlington  & 
Qulncy,  as  did  the  other  tracks  and  switch 
tracks  west.  These  railroad  tracks  and  in- 
tervening strips  of  land  constitute  practically 
a  railroad  yard  of  considerable  width.  West 
of  them  and  extending  on  north  were  divers 
packing  house  establishments  and  grounds. 
The  Chicago,  Burlington  &  Qulncy  track 
shown  on  the  diagram  is  14  feet  west  of  the 
green  track.  There  were  access  to  and  egress 
from  these  packing  house  plants  over  open 
streets  for  the  accommodation  of  residents 
southeast  by  their  coming  to  Lake,  going  north 
to  Illinois  avenue  (an  east  and  west  street,  not 
shown  on  the  diagram),  and  then  going  west 
and  getting  into  the  packing  house  grounds 
through  other  streets,  not  shown  on  the  dia- 
gram. But  that  was  a  roundabout  way.  The 
ways  generally  used  were  by  the  paths  shown 
by  the  dotted  lines  on  the  diagram.  One  of 
these  paths  ran  up  the  cul-de-sac  AB,  and  on 
west  on  the  line  of  Michigan  street,  If  it  were 
projected  west  Another  ran  up  the  cul-de-sac 
DE,  and  on  west  across  the  tracks  in  the 
line  of  Ohio  street,  if  it  had  been  projected 
west.  Another  commenced  at  D  and  ran 
diagonally  across  the  block  to  B.  This  was 
a  broad  and  much-used  path,  and  the  main 
one.  When  travel  reached  the  point  B  going 
west,  on  the  line  BXC  across  the  tracks,  it 
took  that  line.  There  are  other  paths  in  the 
vicinity,  but  they  are  immaterial  here.  Plain- 
tiff is  an  Austrian  Pole,  28  years  old,  and  at 
the  time  in  hand  was  employed  by  the  Swift 
Packing  Company,  whose  plant  was  north- 
west of  the  locus  in  quo.  He  testified  through 
an  interpreter.  On  the  day  in  question,  at 
S:30  p.  m.,  he  left  Swift's,  and  went  to  the 
Hammond  packing  plant  due  west  of  Mich- 
igan street,  where  be  had  formerly  been  em- 
ployed, and  from  that  point  he  undertook  to 
£0  to  bis  home,  aiming  towards  the  point  B 


at  the  head  of  Michigan  street  Somewhere 
on  his  Journey,  and  while  among  the  rail- 
road tracks,  he  picked  up  a  short  tie  for 
fuel.  With  that  tie  on  bis  shoulder,  be  cross- 
ed the  Chicago,  Burlington  &  Qulncy  track 
shown  on  the  diagram  at  about  X.  At  that 
time,  on  that  track,  there  was  a  string  of 
cars  extending  north  from  X  to  the  depot 
north  of  X.  There  were  also  a  string  of  a 
half  dozen  dead  freight  cars  south  of  X. 
At  X  there  was  a  decided  break  in  the 
string  of  cars  of  six  or  seven  feet,  and  plain- 
tiff apparently  crossed  the  Chicago,  Burling- 
ton &  Qulncy  track  through  this  break  or 
gap.  When  he  reached  B,  Instead  of  going 
down  Michigan  street  to  A,  or  Instead  of 
traveling  on  the  well-beaten  diagonal  path 
from  B  to  D,  it  is  claimed  he  wheeled  to  his 
right,  and  took  down  the  green  railroad 
track.  Intending,  apparently,  to  go  to  E,  and 
thence  down  Ohio  street  to  D.  There  is 
no  doubt  under  the  testimony  but  that  at  the 
point  B,  where  the  diagonal  path  Joins  the 
east  and  west  path  at  the  head  of  Michigan 
street,  there  was  such  continued  and  pro- 
nounced user  shown  by  the  public  that  de- 
fendant had  a  call  to  look  out  for  pedes- 
trians there.  It  had  no  right  to  expect  a 
clear  track  at  that  point.  But  plaintiff  was 
not  hurt  at  that  point  A  Mis.<tourl  Pacific 
train  of  15  freight  cars,  south  bound  on  the 
green  track,  and  going  rapidly,  struck  him 
1(N)  or  176  feet  south  of  that  point  between 
B  and  B,  and  broke  bis  leg.  Between  these 
two  points,  the  green  track  is  rough;  the 
ties  were  about  20  inches  apart;  the  space 
between  them  was  ballasted  with  cinders 
and  broken,  vitrified  brickbats,  and  this 
ballasting  was  not  fiush  with  the  top  of  the 
ties.  The  record  shows  it  was  not  an  invit- 
ing place  to  walk,  and  not  the  usual  route 
for  footmen.  If  there  was  any  path  on  that 
track,  it  was  dim.  Some  of  plaintiff's  evi- 
dence was  to  the  effect  that  but  few  persons 
pass  along  there.  There  was  some  other 
evidence  that  a  good  many  people  passed 
gilong  there.  At  B  and  west  of  B,  there  was 
a  group  of  conspicuous  danger  signs  on  posts, 
notifying  the  public  it  was  private  property; 
that  there  was  no  passway  there;  and  tliat 
there  was  danger.  There  was  some  little 
testimony  that  the  employte  of  the  packing 
plants  swarmed  all  over  the  grounds  in  going 
and  coming  "like  a  flock  of  birds,"  but,  as 
said,  the  physical  signs  on  the  surface  of  the 
earth  indicated  that  the  lines  of  travel  were 
in  the  dotted  paths  shown  on  the  diagram, 
and  there  was  little  or  no  sign  that  the 
green  track  from  B  to  B  was  used  as  a 
footpath  to  any  such  great  extent  as  would 
give  defendant  notice  that  persons  were  to 
be  expected  there. 

[1]  Absent  a  known  user  in  the  public  of 
the  green  track  of  such  sort  as  would  cast 
the  duty  on  the  defendant  to  look  out  for 
persons,  then,  in  order  to  hold  defendant  un- 
der the  humanitarian  doctrine  It  was  ^eces- 
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sary  for  plaintiff  to  show  that  he  was  actu- 
ally seen  by  defendant's  train  servants  on 
the  green  trade,  between  B  and  E,  in  time 
to  hare  warned  him  and  averted  his  injury 
by  the  use  of  ordinary  care.  Now,  there  Is 
no  testimony  tending  to  show  that  plaintiff 
was  actually  seen  In  peril  in  time  to  have 
averted  his  injury  by  the  use  of  ordinary 
care.  So,  If  he  recover  at  all,  he  must  re- 
cover on  the  theory  that  the  point  where  he 
was  struck  was  a  place  that  defendant 
should  have  anticipated  the  presence  of  peo- 
ple, whereby  a  duty  was  raised  to  look  out 
for  them.  Plaintiff's  counsel  plant  their 
case  on  the  theory  that  plaintiff  came  to 
B  in  his  journey,  and  then  turned  his  back, 
as  said,  to  the  north,  and  walked  south  be- 
tween the  rails  on  the  green  track  for  100 
or  175  feet,  and  was  struck  at  a  place  where 
the  train  crew  owed  a  duty  to  look  out  for 
persona  In  peril.  The  testimony  shows  the 
track  was  level  and  unobstructed  for  a  great 
distance;  hence,  if  the  duty  to  look  for 
plaintiff  was  present,  then  the  ability  to  see 
him  was  also  present  during  all  the  time  he 
was  walking  that  distance.  If  he  did  so  walk, 
with  the  tie  on  his  shoulder,  and  his  back 
to  the  oncoming  train,  so  much  is  clear.  If, 
now,  the  point  was  decisive  of  the  case,  it 
would  be  well  worth  while  to  determine,  un- 
der the  testimony  we  have  outlined,  whether, 
in  a  railroad  yard  with  a  well-marked  and 
well-known  safe  path  elsewhere,  long  used 
by  pedestrians  having  business  at  the  pack- 
ing houses,  there  was  substantial  evidence  of 
such  known,  customary,  and  continuous  user 
of  the  green  track  between  Michigan  and 
Ohio  streets  as  raised  a  duty  to  look  for  per- 
sons on  that  track.  In  this  case  the  testi- 
mony of  such  user  at  best  is  conflicting,  faiiit, 
and  unsatisfactory.  But,  as  the  case  breaks 
on  another  point,  we  may,  arguendo,  allow 
to  plaintiff  as  the  most  advantageous  view 
possible  to  him  that  there  was  some  testi- 
mony on  which  the  Issue  of  fact,  viz.,  wheth- 
er the  green  track  from  B  to  B  was  a  place 
where  defendant's  servants  should  have  an- 
ticipated the  presence  of  persons,  could  go  to 
the  jury. 

[2]  In  that  view  of  it,  the  remaining  vital 
question  Is  this:  Was  there  substantial  evi- 
dence that  plaintiff  got  on  the  green  track  at 
B,  and  walked  south  on  that  track  In  danger 
for,  say,  100  or  175  feet?  Such  question 
seeks  a  closer  view  of  the  testimony.  As  we 
see  it,  plaintiff,  who  knew  better  than  any- 
body else  where  he  walked,  does  not  so  tes- 
tify. On  the  contrary,  over  and  over  again, 
in  answer  to  leading  and  suggestive  questions, 
be  refused  to  state  it  that  way.  The  just 
sum  of  bis  testimony  was  that  he  was  In 
the  act  of  crossing  the  track,  and  was  struck 
in  crossing  as  he  got  to  the  center  of  it  The 
questions  propounded  to  him  by  his  learned 
counsel  show  beyond  cavil  that  they  were 
dissatisfied  with  bis  answers,  and  were  al- 
lowed by  the  court  to  go  to  a  great  length 


in  rectifying  that  damaging  admission.  Bnt, 
time  after  time,  he  reasserted  that  he  Just 
got  on  the  track,  and  was  crossing  it;  for 
Instance,  one  place  the  record  shows  this: 
"A.  (indicating)  There  he  come  right  acros.s, 
right  along  here;  saw  car  standing.  Some- 
wheres  along  here  saw  car  standing.  He 
just  crossed  these  tracks  when  he  was.  struck. 
Q.  After  he  had  crossed  the  tracks  there  at 
Michigan  street,  then  which  way  did  he  go? 
A.  He  says  he  walked  across  these  tracks, 
imtil  be  didn't  see  no  train,  only  that  car, 
until  it  struck  him  there.  Q.  Where  did  be 
go  after  he  got  across  the  tracks?  A.  He  says 
he  didn't  go  nowheres — nowheres.  The  train 
just  struck  him.  Q.  Where  was  he  when 
the  train  struck  him?  A.  When  he  crossed 
over  here,  the  train  hit  him.  and  he  Just  fell 
over,  and  that  the  last  be  remembers." 

After  so  testifying.  In  response  to  a  lead- 
ing question,  he  said  he  was  walking  down 
the  track.  But  speedily  he  returned  to  his 
first  story,  and  stuck  to  it  to  the  end.  Wit- 
ness the  following:  "Q.  After  the  train 
struck  him,  how  far  be  had  got  on  the  track 
before  he  was  hit?  A.  He  fell  right  there 
when  the  train  struck  him.  Q.  If  he  was 
struck  when  he  flr^  stepped  on  the  track? 
A.  He  was  right  in  the  center;  he  fell  to  his 
left  Q.  How  long  had  he  been  on  the  track 
before  be  was  struck?  A.  He  don't  know 
[bow]  long.  Q.  ^o\7  long  he  had  been— he 
knows,  before  he  was  struck,  he  knows  how 
long  after  he  walked  on  the  path  of  the  rail- 
road track — ^how  long  be  had  been  there  be- 
fore be  was  struck?  A.  He  was  not  on  the 
track  at  all;  be  just  cross  the  track  to  look 
up  the  street,  and  he  got  struck.  Q.  Just  as 
be  went  on  the  track?    A.  Tea,  sir." 

Finally  bis  counsel  took  him  in  band  again 
with  the  following  result:  "Q.  How  far  did 
he  walk  down  the  track  before  be  was  hurt? 
A.  He  didn't  walk  down  the  track  at  alL  Q. 
Where  was  he  when  he  was  hurt?  A.  H6 
don't  remember  a  thing  after  he  cross  the 
track.  Q.  After  he  crossed  to  the  track; 
after  he  crossed  the  track  there  that  dj; 
with  the  tie  on  his  shoulder?  A.  He  says 
be  didn't  cross  the  track  at  all;  it  struck 
Just  as  he  got  on  the  track.  Q.  Well,  did 
he  cross  these  tracks  from  the  packing  boos- 
es to  go  on  the  track?  The  (Toort:  The 
track  west  of  the  one  that  he  was  walkin; 
on?  A.  Yes,  sir.  •  •  ♦  Mr.  AUen:  Q. 
Where  was  be  walking  at  the  time  be  was 
hit;  on  the  track,  or  off  the  track,  or  where? 
A.  Just  crossing  the  trade  when  the  train 
struck  bim.  Q.  If  he  was  walking  across  the 
track,  or  by  the  track?  A.  He  said  crossing 
the  track.  Q.  At  the  time  he  was  hurt,  was 
he  walking  across  the  trade,  or  up  and  down 
the  track?  Mr.  Woodson:  That  is  objected 
to  as  leading.    A.  Just  cross  the  track." 

When  the  foregoing  testimony  Is  supple- 
mented by  the  fact  that  plaintiff  testified 
that  when  he  attempted  to  cross  the  track 
he  looked  for  a  train  and  saw  aone^  and 
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beard  no  bell  or  warning,  we  have  the  whole 
case  outlined  by  plaintiff  himself. 

To  further  sustain  the  Issues  on  his  be- 
half, plaintiff  placed  on  the  stand  three  puta- 
tive eyewitnesses,  each  of  whom  saw  some- 
thing of  the  accident    One  of  these  was  a 
boy,  who  was  playing  with  bis  companion, 
"monkeying  around,"  as  be  expressed  it,  some 
distance  west  of  the  dead  cars  on  the  Chica- 
go, Burlington  &  Qulncy  track,  and,  as  we 
make  out,   somewhere  near  In   the  line  of 
Michigan  street.  If  It  had  been  opened  west 
across  the  tracks.     This  witness  apparently 
undertook  to  testify  that  plaintiff  walked  on 
the  track  from  B  to  where  he  was  struck; 
yet  the  upshot  of  It  all  finally  was  that  he 
admitted   (as  was   the  patent  and   physical 
fact)  that  be  could  not  see  plaintiff  because 
of  the  string  of  dead  cars  between  him  and 
plaintiff  on  the  Chicago,  Burlington  &  Qulncy 
track.    He  saw  him  Just  as  his  tie  flew  in  the 
air,  and  as  be  was  at>out  to  appear  In  bis 
line  of  vision  at  the  south  end  of  the  dead 
freight  cars.    Manifestly  his  testimony  that 
he  walked  down  the  track  was  a  mere  con- 
clusion of  bis  own.    A  careful  examination 
of  the  record  results  in  the  foregoing  view 
of  it.    The  companion  of  this  boy  was  also 
a  witness,  and  his  testimony,  rightly  under- 
stood, is  to  the  same  effect    The  train  bit- 
ting plaintiff  bad  come  from  the  depot  up 
north.    One  of  these  boys  says  it  was  run- 
ning pretty   fast,   and   whistled  about   the 
time  it  hit  him;    that  he  beard  it  whistle 
after  It  left  the  station;   and  t:hat  be  "didn't 
pay  any  attention"  to  its  whistling,  and  heard 
no  bell  ring.    When  asked  whether  plaintiff 
was  walking  on  or  off  the  track,  he  said  he 
did  not  see  him,  "but  be  must  of  been  on  it" 
The  other  boy  said  the  train  whistled  "Just 
a  little  this  side  of  the  crossing,  Michigan 
street,     ♦     ♦     •    towards  the  depot,"  and  he 
heard  no  bell.     This  witness  estimated  that 
the  train  whistled  75  yards  from  plaintiff. 
The  other  witness'  was  Cummlngs.     He  was 
eoing  east  from  the  Hammond  packing  plant, 
following  plaintiff  at  some  distance  behind, 
and  also  heading  for  thO'  gap  X.    As  he  ap- 
proached this  gap,  he  heard  the  whistle  of 
the  south-bound  freight  train  on  the  green 
track,  and,  to  beat  the  train  over  the  cross- 
ing, broke  into  a  run  through  the  gap  and 
acros.s  the  green  track.     He  bad  hieard  the 
train    whistle   "this    side    of   the    station." 
Whei;t  It  passed  the  point  B,  witness  bad 
reached   the   east  side  of  the  green    track. 
Further   questioned   about   the  whistle,    he 
said  it  whistled  south  of  the  depot,  and  at 
that  time  witness  was  "pretty  near  across 
the  track,"  and  running  to  get  ahead  of  it 
The  train,  be  says,  was  then  pretty  close. 
When  witness  noticed  plaintiff  on  the  track, 
he  was  on  the  track  176  feet  south.    It  will 
be  observed  that  none   of   these   witnesses 
testify  they  saw  plaintiff  walk  on  the  track 
from  B  south  to  where  he  was  struck.    While 
the  testimony  is  a  little  obscure,  yet  it  Is  not 
inconsistent  with  the  testimony  of  plaintiff 
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himself,  to  the  effect  that  he  bad  Just  got 
on  the  track  at  the  time  be  was  struck,  and 
was  crossing  it 

On  such  a  record.  It  must  be  beld  there 
was  no  case  for  the  Jury.    Because: 

[3, 4]  (a)  In  the  law  of  negligence,  a  rail- 
road track,  in  and  of  Itself,  Is  an  unequivocal 
and  large  sign  of  danger.  It  stands  there 
mutely  but  unmistakably  crying  aloud,  "Dan- 
ger." It  Is  much  the  same  as  If  one  stood 
there,  and  with  a  trumpet  called  out:  "Be- 
ware!" "Look  out  for  the  cars!"  "Listen 
for  the  cars!"  "Look  out  for  yourself!" 
"Look  well  to  what  you  are  about  to  do,  for 
you  are  taking  your  life  in  your  bands!" 
"Use  your  eyes!"  "Use  your  ears!"  "Use 
your  common  sense!"  Accordingly,  as  a 
general  rule,  in  the  administration  of  Justice 
In  this  kind  of  case,  a  person  in  the  act  of 
crossing  such  track  must,  before  entering  on 
it,  look  and  listen.  If  he  does  not,  and  is 
injured  In  crossing,  be  Is  guilty  of  negligence; 
be  contributes  to  bis  own  Injury,  and  is  hurt 
by  his  own  fault  In  such  case,  the  best  the 
law  can  do  is  to  leave  him  where  he  puts 
himself;  for  no  action  lies.  Moreover,  given 
daylight  and  no  obstructions,  given  a  situa- 
tion where  to  look  is  to  see,  then  such  person 
Is  conclusively  held  to  see;  for  on  that  hypoth- 
esis looking  is  equivalent  to  seeing.  Hence, 
for  one  to  say,  as  plaintiff  does,  that  be  did 
not  see  an  engine  bearing  down  upon  him, 
and  so  close  to  him  as  to  strike  bim  as  be 
crossed  the  track,  is  precisely  the  same  as 
i^  he  had  said  he  did  not  look  at  all.  No 
Judgment  should  stand  on  an  Impossibility; 
for  example,  on  the  fact  that  one  saw  around 
a  comer  with  a  naked  eye,  or  through  a 
solid  stone  wall,  or  In  broad  day  looked  and 
did  not  see  a  locomotive  engine  hard  by  on  a 
straight  and  unobstructed  track. 

Under  the  doctrine  of  many  cases,  plaiu- 
tlfTs  own  testimony  put  bim  In  the  fix  of  a 
man  who  negligently  moves  from  a  place  of 
safety  beside  the  track  to  a  place  of  danger 
from  a  going  locomotive  on  a  track,  and  im- 
mediately before  It.  In  that  view  of  It,  there 
Is  no  room  to  apply  the  last  clear  chance  or 
humanity  rule  Contra,  plaintiff's  negligence 
is  the  proximate  cause  of  bis  Injury.  Green 
V.  Railroad,  192  Mo.  131,  90  S.  W.  805; 
Schmidt  V.  Railroad,  191  Mo.  215,  90  S.  W. 
136,  3  L.  B.  A.  (N.  8.)  196;  Mockowlk  v. 
Railroad,  196  Mo.,  loc.  cit  570,  94  S.  W.  256. 
and  cases  cited;  Eppsteln  v.  Railroad,  197 
Mo.,  loc.  clt  733,  94  S.  W.  907;  Stotler  v. 
RaUroad,  204  Mo.  619,  103  S.  W.  1;  Laun  v. 
BaUroad,  216  Mo.  563,  116  S.  W.  550. 

(b)  Nor,  as  pointed  out  In  the  statement 
of  facts,  did  plalntUTs  eyewitnesses  testify 
to  facts  which  carried  the  case  to  the  Jury, 
even  if  we  ignored  the  testimony  of  plaintiff 
himself.  Conceding  that  one  or  more  of  them 
saw  plaintiff  on  the  track  100  or  more  feet 
south  of  B,  yet  they  testified  to  things  malv- 
Ing  it  Impossible  for  them  to  have  seen  him 
walking  on  the  track  from  B  to  the  point  of 
collision.     They  could  not  see  through  the 
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line  of  dead  freight  cars.  That  he  was  on 
the  track  when  struck,  or  so  close  to  it  as 
to  be  In  danger,  is  self-evident  from  the  se- 
quel. The  Jury  knew  so  much  as  that  from 
the  fact  he  was  struck  there.  But  the  ques- 
tion remains:  Did  he  walk  there  100  or  more 
feet?  The  laboring  oar  was  held  by  plaln- 
tifT  on  that  question.  In  order  to  bring  in 
play  the  humanity  rule.  That  track  was 
rough;  at  best,  it  was  an  uninviting  place  to 
travel  for  a  man  bearing  a  burden  on  his 
shoulder.  It  was  not  the  customary  way  of 
traveling.  To  travel  in  a  railroad  yard  for 
that  distance,  on  a  live  track  without  look- 
ing behind,  and  with  a  burden  on  his  back, 
was  a  highly  Imprudent  and  foolhardy  thing; 
therefore,  because  of  the  natural  instinct  of 
love  of  life,  there  could  no  presumption  arise 
that  one  would  do  such  a  thing.  If  any  pre- 
sumption be  indulged,  it  would  be  that  he 
walked  in  safety  outside  the  track,  until  he 
undertook  to  cross  it.  Therefore,  whether  it 
was  done  or  not  done  would  depend  on 
proof.  As  we  see  it,  there  is  no  substantial 
proof  to  that  effect 

It  results  that  the  judgment  should  be  re- 
versed.   It  is  so  ordered.    All  concur. 


FINDMJr   T.   UNITED   BIS.   CO.   OP   ST. 

LOUIS. 

(Supreme  Court  of  Missouri.     Division  Ko.  1. 

Nov.  29,  1911.) 

1.  Appeal  and  Ebrob  (S  585*)— Abstbaot  or 

BECOBD— ADDmONAL  ABSXBACT. 

An  additional  abstract  of  recoid  filed  by 
appellee  showed  that  a  judgment  was  rendered 
for  plaintiff  upon  a  verdict  in  the  amount  nam- 
ed, the  filing  and  overruling  of  a  motion  for 
new  trial,  the  filing  of  an  affidavit  for  appeal, 
and  the  trial  court's  order  granting  an  appeal 
to  the  St.  Ix>uis  Court  of  Appeals,  as  well  as 
a  mandate  of  the  Springfield  Court  of  Appeals 
purporting  to  reverse  the  judgment,  and  also 
stated  that  a  certified  copy  of  the  jud^ent 
and  order  granting  the  appeal  were  filed  in  the 
St.  Louis  Court  of  AppeaJs  on  a  certain  date, 
and  that  that  court  made  an  order  attempting 
to  transfer  the  case  to  the  Springfield  Court  of 
Appeals.  Beld,  that  the  additional  abstract 
was  proper  excepting  the  recital  of  the  order 
grantmg  the  appeal  filed  in  the  St.  Louis  Court 
of  Apx)eal8  and  the  order  transferring  the  case ; 
all  of  the  other  matters  being  a  part  of  the  trial 
court's  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  2586-2594;  Dec.  Dig.  $ 
585.*] 

2.  Damages     (8     216*)— iNSTBacnoNS— Con- 
formity TO  Petition, 

Where  the  petition  in  a  personal  injury 
action  alleged  that  plaintiff  "has  been,- and  will 
be,  unable  to  work  and  earn  wages  as  a  seam- 
stress and  tailor  at  the  rate  of  $3  per  day  to 
support  and  sustain  herself,"  it  was  error  to 
authorize  a  recovery,  without  limitation  as  to 
amount,  for  impairment  of  her  ability  to  labor 
fiirectly  caused  by  the  injuries,  as  the  amount 
recoverable  under  that  item  of  damages,  should 
have  been  confined  to  that  alleged  in  the  peti- 
tion. 

[Bid.  Note.— For  other  cases,  see  Damages, 
rent.  Dig.  §§  548-555 ;   Dec.  Dig.  §  216.*] 


3.  Appeal  and  Ebbob  (t  292*)— Motion  ro> 

New  Trial. 

An  order  granting  a  new  trial  should  be 
affirmed  if  the  trial  court  committed  reversible' 
error  in  charging  on  damages,  though  that  was 
not  assigned  as  a  reason  for  granting  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1697-1699;  Dec  Dig. 
§  292.*] 

4.  Coubtb  (8  100*)-.-RuLE  OF  Decision. 

A  case  was  appealed  trom  the  St.  Lonii 
circuit  court  to  the  St.  Louis  Court  of  Appe&ls, 
and  erroneously  transferred  to  the  Springfield 
Court  of  Appeals,  which  court  attempted  to  re- 
mand the  case  to  the  St.  Louis  circuit  coott. 
When  the  opinion  and  mandate  of  the  Springfield 
Court  of  Appeals  was  delivered,  the  Supreme 
Court  had  decided  that,  if  the  parties  consented 
to  a  hearing  before  the  Springfield  Court  of 
Appeals,  want  of  jurisdiction  by  tiiat  court  was 
waived,  but,  when  the  St.  Louis  circuit  court 
attempted  to  retry  the  case,  the  Supreme  Conit 
bad  held  in  another  case  that  the  mandate  and 
judgment  of  the  Springfield  Court  of  Appeal! 
in  a  case  coining  from  the  St  Louis  circuit 
court  was  void,  though  the  parties  consented 
to  its  jurisdiction.  Held,  that  the  existence  of 
the  decision  of  the  Supreme  Court  recognizing 
the  right  to  waive  want  of  jurisdiction  in  the 
'Springfield  Court  of  Appeals  in  such  a  case 
when  the  mandate  of  that  court,  remanding  the 
case  to  the  St  Louis  circuit  court  was  issued, 
did  not  reinvest  the  circuit  court  with  juris- 
diction by  making  the  action  of  the  Spring- 
field Court  of  Appeals  legal,  since  the  circuit 
court  was  equally  bound  by  the  subsequent  de- 
cision of  the  Supreme  Court  holding  the  Spring- 
field Court  of  Appeals'  action  a  nullity. 

[EM.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  8S  341-843 ;  Dec  Dig.  8  100.*] 

6.  EIviDENOB  (8  40*)— Judicial  Notice. 

The  Supreme  Court  will  take  judicial  no- 
tice that  the  St.  Louis  circuit  court  is  not  with- 
in the  appellate  district  of  the  Springfield  Court 
of  Appeals,  but  that  appeals  from  that  court 
go  to  the  St  Louis  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  81  54,  55;   Dec.  Dig.  8  40.*] 

6.  OouBTs  (5  37*)— Jdbisdiction— Waivkb. 

Defendant,  by  entering  into  a  second  trial 
in  the  circuit  court  after  judgment  for  plaintiff 
and  appeal  by  defendant  to  the  Court  of  Ap- 
peals, did  not  waive  the  circuit  court's  want  ot 
jurisdiction  in  the  second  trial ;  its  jurisdiction 
of  the  subject-matter  not  having  been  thereb; 
reinvested,  so  long  as  the  judgment  remained 
on  the  circuit  court's  records  the  existence  of 
which  it  was  required  to  know. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §8  147-151 ;    Dec.  Dig.  8  37.*] 

7.  Words  and  Phbases— "Waives." 

"Waiver"  is  an  intentional  act. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  8,  pp.  7375-7381 ;    vol.  8,  pp. 
7831-7832.] 

Appeal  from  St.  Louis  Circuit  Court ;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Paula  F.  Findley  against  the 
United  Railways  Company  of  St.  Louis. 
From  an  order  granting  a  motion  for  a  new 
trial,  after  judgment  for  plaintifF,  sbe  ap- 
peals.   AflSirmed. 

Sterling  P.  Bond,  for  appellant-  Boyle  * 
Priest  B.  E.  Blodgett  and  T.  B3.  Francis, 
for  respondent  , 


*For  other  cases  eee  same  topic  and  section  NUMBE>R  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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GRAVES,  P.  J.  This  plaintiff  sues  the  de- 
fendant for  Injuries  to  herself  -and  to  her 
underwear,  Eaton  suit,  and  hat  she  was 
wearing  at  the  time  of  accident.  Damages 
were  laid  at  the  aggregate  sum  of  $25,000. 
Itemized  matters  of  damage,  in  addition  to 
general  damage,  are  (1)  hospital  bill,  $71.70; 
<2)  nurse  hire,  $39.40  and  $S0;  (3)  ambulance 
hire,  $10;  (4)  doctor's  bill,  $320;  (5)  to  glasses 
for  eyes  owing  to  Injuries  thereto,  $35 ;  and 
(6)  for  injuries  to  her  underwear,  Eaton  suit, 
and  hat,  $65.  Defendant  Is  charged  (1)  with 
a  violation  of  the  vigilant  watch  ordinance 
of  the  city  of  St  Louis,  and  (2)  with  a  viola- 
tion of  the  speed  ordinance  of  said  city. 
These  are  the  sole  grounds  of  negligence 
pleaded.  Answer  was  (1)  general  denial;  and 
(2)  a  plea  of  contributory  negligence.  Reply 
was  general  denial.  Plaintiff  upon  a  trial 
before  a  jury  had  a  verdict  for  $8,750,  upon 
which  judgment  was  rendered.  Defendant 
filed  Its  motion  for  new  trial  and  In  arrest 
of  judgment,  and  the  motion  for  new  trial 
was  sustained  on  the  ground  that  the  trial 
court  had  no  jurisdiction  of  the  cause.  From 
this  judgment  sustaining  said  motion  the 
plaintiff  has  appealed.  Matters  of  evidence 
so  far  as  required  will  be  noted  In  the  opin- 
ion. 

1.  The  first  question  presented  is  whether 
or  not  we  shoiild  consider  an  additional  ab- 
stract of  the  record  filed  by  defendant  in 
this  cause.  Plaintiff  objects  to  it  because 
not  served  In  time  and  because  not  properly 
a  part  of  the  record  In  this  case.  Upon  the 
first  objection  afBdavits  have  been  filed.  For 
the  defendant  the  affidavits  tend  to  show 
that  attorney  for  plaintiff  before  the  expira- 
tion of  the  time  for  service  of  the  additional 
abstract  agreed  that  It  would  be  satisfactory 
If  served  the  day  after  time  had  expired,  and 
tliat  it  was  so  served.  Affidavit  contra  by 
attorney  for  plaintiff.  The  several  affidavits 
for  the  defendant,  one  of  which  is  from  an 
entirely  disinterested  person,  the  printer  of 
the  record  offered,  leads  us  to  conclude  that 
there  was  an  agreement,  and  that  the  ab- 
stract was  served  at  the  time  agreed  upon 
by  the  parties.  This  objection  will  therefore 
be  overruled. 

[1]  The  second  objection  goes  to  the  sub- 
stance of  the  additional  abstract.  With  one 
exception,  the  additional  abstract  shows  mat- 
ters of  record  in  the  case  at  bar  in  the  St 
Louis  circuit  court  The  additional  abstract 
shows  a  trial  of  this  same  cause  in  April,  1909. 
It  shows  a  judgment  for  the  plaintiff  In  the 
sum  of  $3,000,  upon  a  verdict  of  a  jury  In 
that  sum.  It  shows  the  filing  and  overruling 
of  a  motion  for  new  trial.  It  also  shows  the 
filing  of  an  affidavit  for  an  appeal,  and  the 
order  of  the  circuit  court  granting  an  appeal 
to  the  St  Louis  Ck>urt  of  Appeals.  There  Is 
also  shown  by  this  additional  abstract  that  a 
mandate  of  the  Springfield  Court  of  Appeals, 
purporting  to  reverse  the  judgment  afore- 
said, was  filed  in  the  circuit  court,  where  all 


of  these  matters  are  matters  of  record  In  the 
circuit  court.  The  only  other  matter  contain- 
ed in  tbis  additional  abstract  Is  a  statement 
to  the  effect  that  a  duly  certified  copy  of  the 
judgment  and  order  granting  the  appeal  were 
filed  In  the  St  Louis  Court  of  Appeals  June 
29,  1910,  and  that  said  last-named  court 
made  an  order  attempting  to  transfer  the 
case  to  the  Springfield  Court  of  Appeals.  It 
will  be  observed  that  all  the  matters  set  out 
in  the  additional  abstract  of  record  are  mat- 
ters of  record  in  this  case  in  the  circuit 
court,  save  the  last-mentioned  matter.  That, 
if  a  record  at  all,  is  a  record  in  the  St  Louis 
Court  of  Appeals.  Barring  this  last-mention- 
ed record,  we  think  the  additional  abstract 
is  proper.  They  are  all  matters  of  which 
the  trial  court  In  the  second  trial  must  take 
judicial  notice  as  being  a  part  of  the  case 
before  him  on  the  second  trial.  We  there- 
fore rule  that  in  so  far  as  the  additional  ab- 
stract contains  matters  of  record  or  on  file 
in  the  circuit  court.  It  Is  proper.  To  whfit 
extent  they  may  avail  the  defendant  on  this 
appeal  we  discuss  later.  To  our  minds  there 
are  two  propositions  upon  which  this  judg- 
ment must  be  affirmed.  A  ruling  upon  one 
would  not  necessarily  preclude  a  rehearing 
of  the  cause,  but  a  ruling  upon  the  other 
would  mean  an  absolute  disposition  of  the 
cause  for  the  present  These  two  questions 
we  take  in  the  order  stated.  The  question 
raised  as  to  the  sufficiency  of  the  proof  to 
make  a  case  we  do  not  discuss  for  reasons 
which  will  become  apparent  later. 

[2]  1.  One  fatal  question  in  the  case  is  the 
instruction  upon  the  measure  of  damages. 
This  Instruction  reads:  "The  court  Instructs 
the  jury  that.  If  they  find  a  verdict  in  favor 
of  the  plaintiff,  they  will  assess  her  damages 
at  such  sum  as  will  reasonably  compensate 
her  for  whatever  injuries  you  believe  from 
the  evidence  she  has  sustained,  if  any,  and 
In  estimating  such  damages  you  will  take  in- 
to consideration:  (1)  The  nature,  character, 
and  extent  of  such  Injuries,  If  any,  and  di- 
rectly caused  thereby.  (2)  The  physical  con- 
dition she  was  in  before  the  injuries,  the 
physical  pain  and  mental  anguish,  if  ai^, 
which  she  has  suffered  from  said  injuries 
and  directly  caused  thereby.  (3)  The  pain  of 
body  and  mind,  If  any,  which  plaintiff  is  rea- 
sonably certain  to  suffer  from  said  injuries 
in  the  future,  and  directly  caused  thereby. 
(4)  The  impairment  of  her  ability  to  work  or 
labor.  If  any,  and  directly  caused  by  such 
injuries.  (5)  The  reasonable  expenses  paid 
out  and  Incurred  by  her.  If  any,  for  hospital 
bills  on  account  of  such  injury.  If  any,  and 
directly  caused  thereby,  in  a  sum  not  to  ex- 
ceed $71.70.  The  reasonable  expenses  paid 
out  and  Incurred  by  her,  if  any,  for  nurse 
hire,  on  account  of  such  injuries.  If  any,  and 
directly  caused  thereby,  not  to  exceed  $39.40. 
The  reasonable  expenses  paid  out  and  incur- 
red by  her.  If  any,  for  ambulance  hire  on  ac- 
count of  such  injuries,  if  any,  and  directly 
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caused  thereby,  not  to  exceed  $10.  The  rea- 
sonable expenses  paid  out  and  Incurred  by 
her  in  procuring  physician's  and  doctor's  at- 
tention, if  any,  on  accotint  of  such  Injuries, 
If  any,  and  directly  caused  by  such  Injuries, 
not  to  exceed  $225.  The  reasonable  damage 
Incurred  by  her.  If  any,  to  her  underwear, 
Eaton  suit,  and  hat.  If  any,  on  account  of 
said  Injuries,  If  any,  and  directly  caused 
thereby,  not  to  exceed  $65.  Tour  finding 
in  the  aggregate  which  you  may  allow  plain- 
tiff will  not  be  over  $25,000." 

It  Is  the  fourth  specification  which  renders 
the  instruction  bad.  There  is  no  limit  placed 
to  the  amount  of  recovery  upon  this  Item 
of  damage  by  the  instruction.  Turning  to 
her  petition,  we  find  that  the  plaintiff  did 
.  place  a  limit  upon  this  item  of  her  damages. 
The  petition  upon  this  point  reads:  "That 
she  has  been  and  will  be  unable  to  work  and 
earn  wages,  means,  and  salary  as  a  seam- 
stress and  tailor,  at  the  rate  of  $3  per  day, 
to  support  and  sustain  herself."  By  the  pe- 
tition the  impairment  of  her  earning  capacity 
was  limited  to  $3  per  day.  The  allegation 
abore  quoted  refers  to  future  as  well  as  past 
impairment  of  earning  capacity.  The  peti- 
tion says  "tliat  she  has  t>een  (past)  and  will 
be  (future)  unable  to  work  and  earn  wages 
*  •  •  at  the  rate  of  $3  per  day."  Under 
this  allegation  the  amount  of  recovery  as  to 
Impairment  of  earning  capacity  both  future 
and  past  should  have  been  limited  to  at  least 
the  $3  per  day  asked  in  the  petition.  After 
plaintiff  had  seen  fit  to  limit  this  item  of 
damage,  the  Jury  should  not  have  t>een  given 
the  unbridled  license  contained  In  this  in- 
struction. The  exact  Question  has  been  pass- 
ed upon  In  several  very  recent  cases.  Radtke 
V.  Basket  A  Box  Co.,  229  Mo.,  loc.  clt.  18,  129 
S.  W.  508;  Smoot  v.  Kansas  City,  194  Mo. 
513,  92  S.  W.  363;  Heinz  y.  Railroad,  143 
Mo.  App.  38,  122  S.  W.  346. 

In  the  Radtke  Case,  supra,  we  reviewed 
the  authorities  upon  the  question,  and  in  so 
doing  In  part  said:  "The  petition  charged 
that  this  loss  of  earnings  before  the  trial 
were  $9  per  week.  Not  only  so,  but  that  was 
the  measure  fixed  for  future  loss  of  time,  for 
the  petition  reads:  'And  will  continue  to  lose 
said  sum  In  the  future  for  an  Indefinite  pe- 
riod.' The  Instruction  permits  recovery  for 
'loss  of  time'  without  any  limitation  what- 
ever. The  petitiqii  not  only  fixes  the  amount 
of  lost  earnings  suffered,  but  limits  the  loss 
of  earnings  in  the  future.  It  covers  both 
those  earnings  suffered  and  to  be  suffered. 
It  fixes  the  value  of  all  such  earnings  at  $9 
per  week.  It  is  true  that  the  petition  avers 
that  plaintiff's  earning  capacity  'is  greatly 
impaired  and  perhaps  entirely  gone,'  but  that 
does  not  change  the  fact  that  the  value  of 
the  earnings  was  fixed  by  the  petition.  De- 
fendant had  a  right  to  rely  upon  the  admis- 
sion of  plaintiff  that  his  loss  in  this  respect 
had  been  and  would  be  only  nine  dollars  per 
week,  and  it  was  the  duty  of  the  court  to  so 


limit  the  right  of  recovery  In  this  regard. 
The  instruction  given  was  erroneous  upon 
this  question.  Smoot  v.  Kansas  City,  supra; 
Heinz  v.  Railroad,  supra."  In  the  Smoot 
Case,  supra,  we  used  this  language:  "Apply- 
ing the  rules  as  thus  indicated  by  the  cases 
heretofore  cited,  should  this  court  undertake 
to  cure  the  error  of  instruction  numbered  4 
by  ordering  that  a.  remittitur  be  entered? 
Upon  a  careful  consideration  of  the  entire 
record,  we  have  reached  the  conclusion  that 
it  should  not.  The  record  in  this  case  pre- 
sents an  action  for  personal  injuries,  and  it 
Is  clear  that  there  is  no  positive  criterion  for 
determining  what  the  damages  ought  to  be, 
nor  can  this  court  determine  what  elements 
of  damages  were  considered  by  the  Jury  In 
arriving  at  their  verdict  They  were  directed 
by  Instruction  4,  without  any  limit  l>eing  fix- 
ed, to  assess  the  damages  for  the  loss  of  time 
by  the  plaintiff  from  hla  means  of  livelihood, 
and  It  would  simply  be  pure  guesswork  by 
this  court,  as  was  said  In  Slattery  v.  St 
Louis,  120  Mo.  183  [25  S.  W.  521],  as  to  what 
amount  was  allowed  by  the  Jury  for  damages 
occasioned  by  the  loss  of  such  time." 

So  in  the  case  at  bar  the  plaintiff  saw  fit 
to  fix  her  earning  capacity  In  the  petition  at 
$3  per  day,  although  she  testified  that  she 
earned  from  $3  to  $5  per  day.  The  defendant 
had  a  right  to  assume  under  these  pleadings 
that  she  would  not  be  permitted  to  recover 
more  than  she  claimed.  Whether  she  did  or 
not  we  cannot  determine.  Like  the  Radtke 
Case,  the  size  of  the  verdict  bespeaks  close 
scrutiny.  On  a  first  trial  a  Jury  only  gave 
her  $3,000,  and  less  than  two  years  thereafter 
she  gets  a  verdict  of  $8,750.  The  first  verdict 
was  in  March,  1909,  and  the  latter  in  Febru- 
ary, 1911. 

[3]  For  the  error  In  this  instruction 
the  Judgment  should  be  affirmed,  although 
not  assigned  as  a  reason  by  the  trial  court 
However,  there  is  a  more  serious  defect  in 
the  record,  which  we  take  next 

[4]  2.  That  the  St  Louis  circuit  court  lost 
Jurisdiction  of  tills  cause  when  it  granted  an 
appeal  to  the  St  Louis  Court  of  Appeals  there 
can  be  no  question.  The  real  question  ia 
whether  or  not  it  was  reinvested  with  Juris- 
diction by  the  mandate  of  the  Springfield 
Court  of  Appeals.  If  It  was  not,  then  It  was 
without  Jurisdiction  to  proceed  further. 

[S]  We  must  Judicially  know  that  the  St 
Louis  circuit  court  Is  not  within  the  appel- 
late district  of  the  Springfield  Court  of  Ap- 
peals, but  that  appeals  from  such  court  must 
go  to  the  St  Louis  Court  of  Appeals,  because 
within  the  territorial  limits  of  such  appellate 
district.  We  have  but  recently  held  that  the 
Judgment  of  the  Springfield  Court  of  Appeals 
in  a  case  coming  from  the  St  Louis  Coart  of 
Appeals  District  was  null  and  void.  State  ex 
rel.  V.  Nixon,  232  Mo.  496,  134  S.  W.  538.  In 
this  case  we  held  that  Jurisdiction  In  the 
Springfield  Court  of  Appeals  could  not  l« 
conferred  by  consent,  because  there  was  no 
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Jurisdiction  of  fhe  subject-matter.  Tbls  opin- 
ion was  handed  down  February  9,  1911,  at 
wblch  time  the  present  case  was  on  trial  be- 
fore the  circuit  court.  Counsel  for  defend- 
ant, Immediately  on  February  10th,  the  morn- 
ing after  our  ruling,  challenged  the  jurisdic- 
tion of  the  circuit  court  to  further  proceed  In 
the  case,  but  the  trial  court  proceeded  to  fin- 
ish the  case,  and  then  sustjilned  the  motion 
for  new  trial  as  we  have  above  indicated.  It 
Is  urged  that,  when  the  Springfield  Ck>urt  of 
Appeals  opinion  and  mandate  In  the  case  at 
bar  was  delivered,  there  had  been  handed 
down  by  this  court  an  opinion  In  State  ex 
rel.  Furstenfeld  t.  Nlzon  et  al..  Judge,  1.33 
S.  W.  840,  Tjhereln  we  had  sal^  that  In  cases 
where  the  parties  had  consented  to  a  hearing 
before  the  Springfield  court  the  Jurisdiction 
was  waived.  This  is  true  tl^at  such  was  done 
by  a  divided  court,  but  we  do  not  see  how 
that  avails  the  plaintiff  here.  It  Is  urged 
that  the  Springfield  Court  of  Appeals  was 
then  following  our  last  decision  as  by  the 
Constitution  it  was  bound  to  do.  For  the 
sake  of  the  argument,  grant  that  to  be  true, 
although  as  a  matter  of  fact,  it  is  evident 
from  the  record  before  us  that  when  the  par- 
ties consented  to  the  Jurisdiction  of  that 
court,  no  further  concern  was  had  as  to  Juris- 
diction. But,  be  that  as  it  may,  It  cannot 
help  the  plaintiff  here.  The  same  constitu- 
tion commanded  the  circuit  court  to  follow 
our  latest  utterance,  and,  when  the  circuit 
court  was  called  upon  to  act,  we  had  said 
that  this  mandate  and  Judgment  of  the 
Springfield  court  was  void.  We  cannot  con- 
vict the  circuit  court  of  error  for  following 
our  last  utterances  upon  a  vital  question  in 
the  case.  Plaintiff  acquired  no  fixed  rights 
in  the  interim  between  the  two  opinions.  One 
was  handed  down  December  17th  and  the 
other  February  9th  following.  Her  case  is 
Just  where  it  was  before  the  void  Judgment 
of  the  Springfield  court;  1.  e.,  in  the  St.  Louis 
Court  of  Appeals.  It  Is  Just  where  it  was 
prior  to  the  void  order  of  transfer  made  by 
the  St.  Louis  Court  of  Appeals,  if  such  order 
was  made.  All  acts  of  the  Springfield  Court 
of  Appeals  were  coram  non  Judlce;  1.  e.,  acts 
in  the  presence  of  persons,  and  not  Judges, 
so  far  as  this  particular  cause  is  concerned. 
The  power  of  that  court  to  act  In  any  case 
comes  from  the  Constitution  and  laws  of  the 
state,  and  not  from  a  one-time  mistaken  Judg- 
ment of  this  court  in  the  interpretation  of  the 
Constitution  and  laws.  The  erroneous  Judg- 
ment in  the  Furstenfeld  Case  added  no  vitali- 
ty to  the  Judgment  rendered  by  the  Spring- 
field court.  To  our  mind  the  test  is  as  to 
what  was  the  duty  of  the  trial  court  at  the 
time  it  bad  to  wrestle  with  the  question  of 
its  own  Jurisdiction.  At  that  time  we  had 
declared  that  under  the  law  the  judgment  of 
the  Springfield  court  was  a  nullity,  and  the 


trial  court  could  not  do  otherwise  than  to  do 
as  was  done. 

In  our  judgment,  the  trial  court  was  with- 
out Jurisdiction. 

[6]  3.  It  is  urged  that  the  defendant  waiv- 
ed the  Jurisdiction  of  the  circuit  court  by 
going  into  the  second  trial.  This  position  is 
not  tenable  for  the  reason  that,  after  the  first 
Judgment  for  $3,000  was  entered  and  the  cir- 
cuit court  granted  an  appeal  to  the  St  Louis 
Court  of  Appeals,  the  circuit  court  parted 
with  Jurisdiction  of  the  very  subject-matter. 
The  whole  case  was  gone  from  its  jurisdic- 
tion, and  its  Jurisdiction  of  the  subject-mat- 
ter was  not  reinvested.  Without  the  coutt 
being  possessed  of  the  subject-matter,  no  act 
of  the  parties  can  confer  jurisdiction.  The 
want  of  jurisdiction  over  the  subject-matter 
was  apparent  from  the  court's  own  records 
in  the  cause.  It  has  been  held,  and  I  think 
properly,  that  a  defendant  by  going  into  a 
second  trial  after  the  defendant  had  taken 
an  appeal  from  an  order  granting  the  plain- 
tiff a  new  trial  on  a  verdict  In  defendant's 
favor  should  be  held  to  have  waived  the  ai>- 
peal.  Trundle  v.  Ins.  Co.,  54  Mo.  App.,  loc. 
clt.  191,  192.  Tbls  Trundle  Case  was  cited 
with  approval  by  this  court  In  State  ex  rel. 
V.  Gates,  143  Mo.,  loc.  clt  69,  44  S.  W.  739. 
although  the  precise  question  was  not  before 
us  for  decision.  But  the  Trundle  Case  Is  not 
this  case.  In  this  case.  If  we  say  the  defend- 
ant waived  its  appeal,  we  still  have  the  judg- 
ment for  |S,000  staring  the  trial  court  In  the 
face  and  bespeaking  final  adjudication  of  the 
case.  Plaintiff  did  not  bring  her  suit  over, 
but  proceeded  to  the  second  trial  of  the  same 
case,  with  the  record  entries  therein  within 
the  judicial  notice-  of  the  court  A  court 
must  know  what  has  been  done  in  a  particu- 
lar case  from  its  inception  to  its  close,  and  a 
plea  of  res  adjudlcata  finds  no  place  In  such 
a  situation. 

To  our  mind  there  is  nothing  in  either  the 
question  of  waiver  or  the  want  of  a  plea  of 
res  adjudlcata.  If  the  appeal  of  defendant 
could  be  and  was  blotted  out  by  acts  which 
amounted  to  a  waiver  of  the  appeal,  there 
was  still  left  of  record  this  Judgment  of 
13,000,  which  was  not  waived. 

[7]  Waiver  is  an  intentional  act,  and  out- 
side of  the  foregoing  it  is  clear  that  the  de- 
fendant was  waiving  nothing  In  this  case. 
We  are  forced  to  the  concluBlon  that  this  case 
is  yet  pending  in  the  St.  Louis  Court  of  Ap- 
peals, and  that  plaintiff  should  have  gone  to 
that  tribunal  rather  than  to  the  circuit  court. 
In  our  opinion  the  face  of  the  record  In  this 
case  bespeaks  the  lack  of  jurisdiction  in  the 
circuit  court  at  the  rendition  of  this  last 
Judgment,  and  its  order  granting  a  new  trial 
for  that  reason  Is  sustained  and  affirmed. 
All  concur. 
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MOON  T.  ST.  LOUIS  TRANSIT  CO. 
(Supreme  Court  of  Missonrf.     Nov,  27,  1911.) 

1.  Evidence  (S  402*)— Opinion  Evidencb— 
Subject  of  Expebt  Testimony. 

A  witness  need  not  be  an  expert  in  order 
to  be  competent  to  testify  aa  to  the  speed  of  a 
street  car. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2270;   Dec.  Dig.  §  492.*] 

2.  Street  Railboads  (8  117*)— Opebation— 
Injuries— CoNTBiBUTOBY  Negligence. 

Where  a  coachman,  who  was  driving  about 
8  miles  an  hour  and  could  have  stopped  the 
carriage  in  the  space  of  8  or  10  feet,  while 
himself  about  22  feet  from  a  street  car  track 
saw  a  car  two  blocks  away,  but  the  horses' 
heads  being  about  10  feet  from  the  track,  he 
was  not  guilty  of  negligence  as  a  matter  of 
law  in  failing  to  stop,  even  though  the  car 
was  going  so  rapidly  that  it  struck  the  carriage 
before  he  could  cross  the  track,  for,  from  the 
short  distance  he  was  from  the  track,  it  would 
have  been  impossible  for  him  to  have  stopped 
without  having  the  heads  of  his  horses  in  dan- 
ger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  117.»] 

3.  Negligence  (i  89*)— Iuputbd  Neoligenob 
—Husband  and  Wife— Concurring  Nig- 
ugence. 

The  negligence  of  neither  a  husband  nor  bis 
servant  can  be  imputed  to  the  wife  in  case 
she  is  injured  by  bis  and  another's  concurring 
negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  K  130-137;    Dec.  Dig.  |  89.*] 

4.  Negligence  (g  90*)— Imputed  Negligence 
— Mastem  and  Servant. 

While  ordinarily  the  negligence  of  a  third 
person  cannot  be  imputed  to  one  who  is  in- 
jured, the  negligence  of  a  servant  is  imputable 
to  the  master,  and,  when  contributing  to  his 
injury,  will  completely  bar  his  recovery. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  138-140;   Dec.  Dig.  S  90.*] 

5.  Street  Railroads  ({  112*)  —  Injuries — 
Pleading — Burden  of  Proof. 

Where  a  street  railway  alleged  that  an 
injury  was  occasioned  by  the  negligence  of 
plaintiff's  coachman,  the  burden  was  upon  it 
to  prove  that  the  coachman  was  plaintiff's 
servant 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  112.*] 

6.  Street  Railroads  (J  117*)  —  Injuries- 
Questions  FOR  Jury. 

In  an  .action  against  a  street  railway, 
where  it  was  contended  that  a  driver,  whose 
negligence  contributed  to  the  injury,  was  plain- 
tiffs servant  the  evidence  being  conflicting  the 
question  was  for  the  jury,  and  the  court  could 
not  as  a  matter  of  law  declare  that  the  driver 
was  plaintiff's  servant. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  S  117.*] 

Graves,  P.  J.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Cbas.  Claflln  Allen,  Judge. 

Action  by  Rebecca  A.  Moon  against  the  St 
Louis  1?ransit  Company.  From  a  judgment 
for  defendant  on  a  directed  verdict  plain- 
tiff appeals.    Reversed  and  remanded. 

Tbe  plaintiff  instituted  this  suit  against 
the  defendant  to  recover  tbe  sum  of  $15,000 


damages  for  personal  injuries  sustained 
through  tbe  alleged  negligence  of  tbe  defend- 
ant A  trial  was  had  in  tbe  drcnlt  court 
of  the  city  of  St  Louis,  which  resulted  in  the 
plaintiff  taking  an  involuntary  nonsuit,  with 
leave  to  move  to  set  same  aside.  Upon  mo- 
tion for  that  purpose  being  filed  and  over- 
ruled, the  plaintiff  duly  appealed  the  cause 
to  this  court. 

Tbe  facts  are  few,  and  are  substantially 
as  follows,  as  appear  from  appellant's  and 
respondent's  statements  of  the  case: 

Appellant's  evidence  tended  to  show  that 
she  was  riding  in  her  husband's  carriage, 
which  was  driven  by  her  husband's  driver, 
her  husband  sitting  by  her  sid(,  about'  11 
o'clock  p.  m.  on  February  13,  1904.  While 
crossing  Taylor  avenue  at  its  Intersection 
with  Washington  boulevard,  her  husband's 
carriage  was  struck  by  a  St.  Louis  Transit 
Company  car,  then  going  at  a  speed  estimat- 
ed from  17  to  25  mil^s  an  hour.  No  gong  or 
bell  was  rung  or  any  other  warning  given 
of  the  approach  of  the  car.  Tbe  car  had  on  It 
a  smalt,  dim  light  The  carriage  when  struck 
was  knocked  upon  its  side,  and  dragged  from 
40  to  100  feet  the  plaintiff  was  cut  and 
bruised  severely,  her  neck  twisted  and  strain- 
ed so  as  to  cause  her  great  pain  and  suffer- 
ing for  many  years,  and  a  dizziness  caused 
which  at  time  of  trial  still  existed.  The 
limit  of  speed  permissible  under  the  ordi- 
nance in  evidence,  No.  21,113,  was  15  miles 
per  hour,  restrained,  however,  by  that  pro- 
vision which  provided  that  it  should  not  be 
construed  as  sanctioning  or  allowing  any 
car  at  any  time  or  place  to  run  at  any  rate 
of  speed  which  may  be  dangerous  to  the 
safety  of  passengers  or  persons  on  'the 
streets.  The  driver  of  the  carriage  testified 
that,  when  he  got  about  100  feet  from  the 
track,  he  slowed  down  and  checked  his  hors- 
es and  listened  for  a  car,  and.  hearing  none, 
he  increased  his  speed  to  about  the  same 
gait  that  be  was  going  just  before  he  slack- 
ed up,  and  from  that  time  until  he  was 
struck  he  looked  both  ways  and  listened  for 
cars.  He  did  not  bear  or  see  any  and  pro- 
ceeded to  cross  the  tracks  going  from  6  to 
8  miles  an  hour.  When  bis  horses  got  about 
8  feet  from  the  track,  he  being  about  20  feet 
therefrom,  he  saw  a  car  coming  from  the 
south,  he  thought  about  150  or  160  feet 
away.  He  judged  he  could  cross  safely,  bat, 
when  his  horses  were  about  3  feet  from  tbe 
track,  he  saw  that  the  car  was  coming  much 
faster  than  he  at  first  thought  and  he  then 
whipped  up.  The  carriage  was  struck  on 
the  rear  hub.  The  driver  testified  that  the 
car  was  going  about  three  times  as  fast  as 
the  carriage  at  the  time  he  was  struck,  and 
that  he  could  have  stopped  the  carriage  in  a 
distance  of  from  eight  to  ten  feet  There 
was  no  evidence  as  to  the  distance  in  whicii 
the  car  could  have  been  stopped.  The  driver 
also  testified  that  he  was  coachman  for  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kejr  No.  Series  *  Rep'r  lodexes 
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family;  drove  Mr.  and  Mrs.  Moon;  took 
orders  from  both  of  them;  and  that  Mr. 
Moon  was  bte  master  and  Mrs.  Moon  tras 
bis  mistress. 

Jno.  A.  Gilliam,  for  appellant  Boyle  & 
Priest  and  Thos.  M.  Fierce,  for  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  There  are  but  three  legal  proposi- 
tions presented  by  this  record  for  determina- 
tion, namely:  First  Did  the  court  err  In 
excluding  the  testimony  of  witnesses  offered 
to  show  the  speed  at  which  the  car  was  run- 
ning at  the  time  of  and  Just  prior  to  the 
collision,  who  were  not  shown  to  have  been 
experts  in  that  regard?  Second.  Was  the 
driver  of  the  carriage  guilty  of  negligence 
as  a  matter  of  law?  Third.  Was  his  neg- 
ligence imputable  to  the  appellant?  We  will 
dispose  of  those  questions  in  the  order  stated. 

[1]  The  first  proposition  mentioned  has 
been  definitely  settled  against  the  respondent 
by  this  court  In  a  number  of  cases.  For 
Instance,  In  the  case  of  Stotler  y.  Chicago  & 
Alton  BaUway  Co.,  200  Mo.  123,  loc.  dt  128, 
98  S.  W.  509,  Judge  Lamm  quoted  with  ap- 
proval the  following  language  of  Judge  Black 
in  the  case  of  Walsh  v.  Missouri  PaclQc  Rail- 
way Company,  102  Mo.  582,  14  S.  W.  873,  15 
S.,W.  757,  to  wit:  "The  first  point  made  by 
the  appellant  is  that  there  Is  no  competent 
evidence  showing  that  the  train  was  running 
at  a  rate  of  speed  exceeding  six  miles  an 
hour.  This  case  is  quite  unlike  that  of  Wil- 
liams V.  RaUroad,  96  Mo.  275  [9  S.  W.  673]. 
There  the  witness  did  not  see  the  moving 
cars.  He  heard  the  faoise  from  the  collision 
only,  and  was  at  hla  stable,  and  not  at  the 
place  of  the  accident  Under  such  circum- 
stances his  evidence  was  deemed  to  be  of 
no  value.  Here  the  witness  Katz,  who  says 
the  train  was  running  18  or  20  miles  per 
hour,  was  standing  in  his  door  with  the 
train  In  front  of  him.  It  was  In  the  night- 
time, it  Is  true,  but  he  says  the  streets  were 
lighted,  and  that  there  were  lights  on  the 
cars.  The  case  Just  dted  asserts  the  rule 
to  be  that  the  rate  of  speed  of  moving  cars 
may  be  shown  by  the  opinion  of  a  witness 
who  saw  the  cars  in  motion.  Such  an  opin- 
ion no  more  involves  a  question  of  science 
than  does  an  opinion  concerning  the  speed 
of  a  horse.  One  who  sees  a  moving  train 
and  possesses  a  knowledge  of  time  and  dis- 
tance is  competent  to  express  an  opinion  as 
to  the  rate  of  speed  at  which  a  train  is  mov- 
ing. Railroad  v.  Van  Stelnburg,  17  Mich. 
90.  See,  also.  Pence  v.  Railroad,  79  Iowa, 
389,  44  N.  W.  686.  The  opinion  of  one  who 
has  never  timed  moving  cars  may  not  be  as 
reliable  as  the  opinion  of  one  who  has  had 
such  experience,  but  that  goes  to  the  weight 
and  not  the  competency,  of  the  evidence." 
The  witness  in  that  case  was  not  shown  to 
have  been  an  expert  upon  the  question  of 
the  speed  of  trains,  but  gave  his  opinion  as 
to  the  speed  it  was  going,  simply  from  seeing 


it  run.  Judge  Lamm  In  that  case  adds: 
"Obviously  it  would  be  nonsense  to  say  that 
a  rate  of  speed  could  only  be  shown  by  ex- 
pert testimony.  If  that  were  so,  then  a 
plaintiff  injured  by  negligent  speed,  who 
was  so  unfortunate  as  to  have  no  premonition 
of  his  coming  fate,  and  who,  theref ore^' had 
omitted  to  provide  himself  with  experts  at 
hand  and  so  located  as  to  see  the  train  and 
Judge  of  its  speed  at  the  critical  time,  would 
be  In  hard  lines  indeed.  The  story  of  such 
a  case  would  run  thus:  No  experts,  no 
case."  We  are  therefore  of  the  opinion  that 
the  trial  court  erred  in  rejecting  the  evidence 
offered  by  appellant 

[2]  2.  Counsel  for  appellant  also  insist 
that  the  court  erred  in  holding  as  a  matter 
of  law  that  the  driver  of  the  carriage  was 
guilty  of  negligence  which  directly  contribut- 
ed to  the  Injury.  There  can  be  no  question 
but  what  that  ruling  of  the  court  was  erro- 
neous, without  the  testimony  of  the  driver, 
which  was  to  the  effect  that  when  he  was  22 
feet  from  the  track  he  saw  or  could  have 
seen  a  car  approaching  at  Olive  street  two 
blocks  away,  and  that  he  was  driving  about 
8  miles  an  hour,  and  could  have  stopped  the 
carriage  in  a  space  of  8  or  10  feet.  Upon 
that  evidence  counsel  for  respondent  insist 
that  if  the  driver  when  22  feet  east  of  the 
track  saw  the  car,  or  could  have  seen  it  two 
blocks  away,  and  could  have  stopped  the  car- 
riage In  8  or  10  feet  and  failed  to  do  so, 
then  he  was  guilty  of  negligence  as  a  matter 
of  law.  In  other  words,  it  is  contended  that 
the  driver's  ovim  testimony  shows  that  he  had 
ample  time  and  space  within  which  to  have 
stopped  the  carriage,  and  thereby  have  avoid- 
ed the  collision,  and,  having  failed  to  so  do, 
he  was  guilty  of  negligence  as  a  mitter  of  law. 
That  is,  if  he  saw  the  car  at  that  distance 
and  did  not  stop,  he  was  guilty  of  negligence 
In  not  doing  so,  and  if  he  could  have  seen 
it  by  looking,  but  did  not  do  so,  then  he  wils 
guilty  of  negligence  in  failing  to  look. 

If  the  foregoing  evidence  upon  which  Coun- 
sel for  respondent  predicate  that  insistence 
was  all  the  testimony  bearing  upon  that  point 
then  that  insistence  would  undoubtedly  be 
sound,  but  unfortunately  for  respondent,  that 
was  not  all  the  evidence  bearing  upon  that 
question,  for  the  record  shows  that  the  heads 
of  the  horses  were  only  8  or  10  feet  from  the 
track  when  the  driver  was  22  feet  ftom  It: 
that  Is,  he  was  the  length  of  the  horses  plus 
the  space  between  them  and  htm  farther 
from  the  track  than  were  the  beads  of  the 
horses.  That  being  true,  and  coupled  with 
the  further  fact  which  the  evidence  tended 
to  show,  that  the  driver  could  not  have  stop- 
ped the  horses  under  8  or  10  feet,  their  beads 
would  have  been  right  tn  the  line  of  the 
track,  had  he  stopped  them  within  that  dis- 
tance; and,  had  he  done  so  under  that  state 
of  facts,  the  car  which  projects  a  foot  or  two 
over  the  rail  would  have  struck  the  horses' 
heads,  and  what  would  have  been  the  result 
of  that  no  one  can  telL    But  that  is  not  all. 
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The  evidence  for  appellant  further  tended  to 
show  that  the  driver  did  not  realize  or  dis- 
cover that  the  car  was  running  in  excess  of 
the  ordinance  speed  until  the  team,  was  with- 
in three  feet  of  the  track,  which  fact  made  it 
impossible  for  him  to  have  stopped  in  time 
to  have  avoided  the  collision  If  be  could  not 
have  stopped  the  team  under  8  or  10  feet 
as  the  evidence  tended  to  show;  and,  until 
he  discovered  the  speed  of  the  car,  the  driver 
had  the  right  to  presume  and  to  rely  upon 
the  presumption  that  the  car  was  not  running 
in  excess  of  the  speed  prescribed  by  the  ordi- 
nance. If  the  speed  of  the  car  had  not  ex- 
ceeded that  fixed  by  ordinance,  then  clearly 
under  the  evidence  In  this  case  the  colli- 
sion would  not  have  occurred.  Consequently 
we  must  hold  that  the  court  erred  in  holding 
as  a  matter  of  law  that  the  driver  was  guilty 
of  negligence.  That  was  a  question  of  fact 
which  should  have  been  submitted  to  the 
Jury  by  appropriate  instructions  given  by  the 
court.  This  proposition  is  therefore  ruled  in 
behalf  of  appellant 

3.  This  brings  us  to  the  consideration  of 
the  last  proposition  presented,  namely,  Was 
the  negligence  of  the  driver  of  the  carriage 
in  which  the  appellant  and  her  husband  were 
seated  Imputable  to  her?  The  trial  court 
not  only  held  that  the  driver  of  the  carriage 
was  guilty  of  negligence  as  a  matter  of  law, 
but  also  that  his  negligence  was  imputable 
to  appellant  In  view  of  our  holding  on  the 
second  proposition  in  the  case,  as  stated  In 
the  second  paragraph  hereof,  this  ruling  of 
the  trial  court  was  also  erroneous,  for  the 
reason  the  court  had  no  right  to  Impute  the 
negligence  of  the  driver  to  the  appellant,  at 
least,  until  after  It  lias  been  determined  that 
he  was  guilty  of  negligence.  But,  independ- 
ent of  that  holding,  counsel  for  appellant  con- 
tends that,  even  though  it  be  conceded  that 
the  driver  was  guilty  of  negligence  which 
contributed  to  the  Injury,  nevertheless,  ap- 
pellant is  entitled  to  a  recovery  in  this  case 
for  any  injury  she  may  have  received  by 
the  negligence  of  the  respondent,  for  the 
reason  that  the  driver's  negligence  is  not  im- 
putable to  her.  Upon  the  other  hand,  coun- 
sel for  respondent  Insist  that  the  driver  was 
not  only  the  servant  of  the  husband,  but  was 
also  that  of  the  appellant.  We  have  hereto- 
fore set  forth  the  evidence  bearing  upon  that 
question  as  stated  by  counsel  for  respohdent 
in  their  statement  of  the  case. 

[3]  The  law  in  this  state  is  well  settled,  as 
well  as  in  many  of  the  others,  that  the  negli- 
gence of  neither  the  husband  nor  that  of  his 
servant  is  Imputable  to  that  of  the  wife. 
.Schultz  V.  Old  Colony  St  Ry.  Co.,  193  Mass. 
309,  79  N.  E.  873,  8  I*  R.  A.  (N.  8.)  597,  and 
note,  loc.  cit  656,  118  Am.  St  Rep.  502.  After 
an  extended  review  of  the  authorities  in  that 
case,  the  court  concluded  with  the  following 
language:  "But  the  great  weight  of  authori- 
ty is  in  favor  of  the  proposition  that  the 
negligence  of  a  husband  is  ordinarily  not  im- 
puted to  his  wife,  in  case  she  is  injured  by 
his  and  another's  concurring  negligence." 


[4]  That  Is  the  general  rule,  not  only  be- 
tween husband  and  wife,  but  also  between 
all  others,  as  will  be  seen  from  a  considera- 
tion of  the  following  cases:  Stotler  v.  Chica- 
go &  A.  R.  Co.,  200  Mo.,  loc.  cit  146-148,  98 
S.  W.  509:  Becke  v.  Railroad,  102  Mo.  544,  13 
S.  W.  1053,  9  L.  R.  A.  157;  Sluder  v.  Rail- 
road, 189  Mo.,  loc.  cit  138  et  seq.,  88  S.  W. 
648,  6  L.  R.  A.  (N.  S.)  186;  Loso  v.  Lancas- 
ter County,  77  Neb.  466.  109  N.  W.  752,  8  L. 
R.  A.  (N.  S.)  618;  McBrlde  v.  D«s  Moines 
City  R.  Co.,  134  Iowa,  398,  109  N.  W.  621- 
622;  Bailey  v.  Centervllle.  115  Iowa,  273,  8S 
N.  W.  379;  WUlfong  v.  Railroad,  116  Iowa, 
548,  90  N.  W.  358;  Louisville,  N.  A.  &  C.  B. 
Co.  V.  Creek,  130  Ind.  139,  29  N.  E.  481,  14 
L.  R.  A.  733;  Chicago,  etc.,  R.  Co.  ▼.  Spilker, 
134  Ind.  380,  33  N.  W.  280,  34  N.  E.  218; 
Lake  Shore,  etc.,  R.  Co.  v.  Mcintosh,  140  Ind. 
261,  38  N.  E.  476;  Indianapolis,  etc.,  R.  Co. 
V.  Johnson,  163  Ind.  518,  72  N.  E.  571;  Read- 
Ing  Township  v.  Telfer,  57  Kan.  708,  48  Pac. 
134,  67  Am.  St  Rep.  355;  Neal  v.  RendaU, 
98  Me.  60,  56  Atl.  209,  63  L.  R.  A.  668;  Flnley 
V.  Chicago,  etc.,  R.  Co.,  71  Minn.  471,  74  N. 
W.  174;  Whitman  v.  Fisher,  98  Me.  577,  67 
Atl.  895;  Lammers  v.  Great  Northern  R.  Co., 
82  Miim.  120.  84  N.  W.  728;  Teal  v.  St  Paul 
City  B.  Co.,  96  Minn.  379,  104  N.  W.  945; 
Florl  T.  St  Louis,  8  Mo.  App.  231;  Hedges  v. 
Kansas  City,  18  Mo.  App.  62;  Munger  v. 
Sedalla,  66  Mo.  App.  629;  Hajsek  v.  Chicago, 
B.  &  Q.  R.  Co.,  68  Neb.  539,  94  N.  W.  609; 
Harris  v.  Uebelhoer,  76  N.  T.  169;  Plata  v. 
Cohoes,  24  Hun,  101,  affirmed  89  N.  Y. 
219,  42  Am.  Rep.  286;  Hoag  v.  New  York, 
etc.,  R.  Co.,  Ill  N.  T.  202,  18  N.  B.  648;  Met- 
calfe V.  Rochester  R.  Co.,  12  App.  Dlv.  147, 
42  N.  Y.  Supp.  661;  Hennessy  v.  Brooklyn 
City  R.  Co.,  73  Hun,  269,  26  N.  Y.  Supp.  321; 
Davis  V.  Guamierl,  45  Ohio  St  470,  15  N. 
E.  350,  4  Am.  St  Rep.  648;  Gulf,  etc.,  B. 
Co.  V.  Greenlee,  62  Tex.  344;  Galveston,  etc 
R.  Co.  V.  Kutac,  72  Tex.  643,  11  S.  W.  127; 
Schouler's  Dom.  Rel.  (5th  Ed.)  Sf  34-50; 
Sheffield  r.  Central  Union  Tel.  Co.  (C.  C.)  M 
Fed.  164;  Shaw  v.  Craft  (C.  C.)  37  Fed. 
317;  Petersen  v.  St  Louis  Transit  Co.,  liW 
Mo.  331.  97  S.  W.  860;  Noyes  v.  Boscawen, 
64  N.  H.  361,  10  Atl.  690.  10  Am.  St  Rep. 
410;  Lapsley  v.  Union  Pac.  R.  Co.  (C.  C.) 
50  Fed.  172,  affirmed  51  Fed.  174.  2  C.  C.  A. 
149,  16  L.  B.  A.  400;  Dickson  v.  Missouri 
Pac.  R.  Co.,  104  Mo.,  loc.  cit  504,  16  S.  W. 
381;  Johnson  v.  St.  Joseph,  96  Mo.  App., 
loc.  cit  671,  71  S.  W.  106;  Southern  Ry.  Ca 
V.  King,  128  Ga.  383,  57  S.  E.  687,  11  L.  R- 
A.  (N.  S.)  829,  119  Am.  St  Rep.  390;  Schult* 
V.  Old  Colony  St  Ry.,  193  Mass.  309,  79  N. 
E.  873.  8  L.  R.  A.  (N.  S.)  597,  118  Am.  St 
Rep.  502. 

However,  the  general  rale  before  stated 
has  this  exception  or  qualification,  viz.,  that 
negligence  of  a  servant  is  Imputable  to  the 
master,  and,  if  the  latter  is  Injured  through 
the  concurring  negligence  of  the  servant  and 
that  of  some  third  person,  then  the  negli- 
gence of  the  servant  is  imputable  to  the 
master,  and  will  bar  his  right  of  recovery  as 


Digitized  by 


Google 


Mo.) 


CABTEB  ▼.  CAIITEB 


873 


completely  as  If  bis  own  negligence  had  con- 
tributed to  his  injury. 

[6]  In  the  case  at  bar,  as  In  all  other  cases, 
the  burden  of  proof  Is  upon  the  party  who 
alleges  the 'fact  to  prove  that  the  driver  of 
the  carriage  was  the  servant  of  the  appellant. 

[6j  While  there  Is  some  evidence  which  tends 
to  show  the  driver  was  her  servant,  yet  there 
was  equally  as  much,  if  not  more,  which 
tended  to  show  that  he  was  the  servant  of 
the  husband,  and  not  that  of  the  appellant. 
Certainly  It  was  not  so  conclusively  shown 
that  he  was  her  servant  In  a  l^al  sense  as 
Justified  the  trial  court  to  so  declare  as  a 
matter  of  law  as  It  must  hare  done  in  this 
case. 

At  most,  the  evidence  upon  that  question 
was  vague,  general,  and  uncertain  in  mean- 
ing, and  clearly  insufficient  upon  which  to 
predicate  a  demurrer. 

This  ruling  of  the  court  was  also  erro- 
neous. 

We  therefore  reverse  the  Judgment  and 
remand  the  cause  for  a  new  trial.  All  con- 
cur, except  GRAVES,  J.,  who  dissents  as  to 
result  in  separate  opinion. 

GRAVES,  P.  J.  (dissenting).  I  concur  in 
the  first  paragraph  of  the  opinion  written  by 
our  Brother  WOODSON.  I  do  not  concur  In 
the  second  paragraph,  because,  as  I  read  the 
evidence  in  the  record,  the  driver  was  guilty 
of  negligence  as  a  matter  of  law.  As  I  read 
the  evidence  showing  the  surroundings  and 
what  was  done  by  the  driver,  the  trial  court 
lind  a  right  to  say  as  a  matter  of  law  that 
there  was  negligence  upon  the  part  of  the 
driver  which  contributed  to  the  injury  of 
plaintiff. 

Nor  do  I  concur  in  all  that  is  said  in  the 
third  paragraph  of  the  opinion.  I  therefore 
dissent  as  to  the  result 


CARTER  y.  CARTER  et  al.  (two  cases). 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  29,  1911.) 

1.  Judgment  (J  476*)— CJollatebal  Attack 
— Pbobate  Courts— FBEsuMPTioN  of  Reou- 

tARITY. 

Orders  and  judgments  of  a  probate  court 
relating  to  matters  within  their  jurisdiction  are 
presumed  to  have  been  regularly  made  and 
entered  until  the  contrary  appears,  and  are  no 
more  subject  to  collateral  attack  than  orders 
and  judgments  of  courts  of  general  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  910;   Dec.  Dig.  {  475.»] 

2.  Courts  (§  64*)— Courts  of  Probate  Ju- 
risdiction —  Regularity   OF  Term  — Pbe- 

BUMPTION. 

In  the  absence  of  any  showing  on  the  sub- 
ject, it  will  be  presumed  that  a  special  term  of 
a  probate  court  at  which  an  order  or  judgment 
was  made  or  entered  was  properly  and  law- 
fully held;  but  wliere,  in  -ejectment  for  prem- 
ises sold  under  an  order  of  a  probate  court, 
the  record  shows  that  the  court  malcing  the 
order  met  "pursuant  to  the  order  of  tlie  judge 


in  vacation,"  the  presnmption  aiising  from  si- 
lence cannot  obtain. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  64.*] 

3.  Courts  (J  89*)- Powers  in  Vacation- 
Convening  OF  Court— Statutobt  Provi- 
sions—Construction— "Special  Term." 

Circuit  and  county  judges  can  convene 
their  courts  only  by  authority  of  express  stat- 
utes, and  no  power  la  given  them  to  convene 
during  vacation  without  a  previous  order  and 
without  notice,  so  that  they  cannot  by  merely 
transacting  business  call  into  being  a  term  of 
court.  The  words  "special"  and  'adjourned" 
were  applied  by  statute  to  terms  of  courts  of 
record,  held  pursuant  to  orders  made  in  term 
time,  long  before  the  enactment' of  the  statute 
relating  to  the  number  and  time  of  the  terms 
of  the  probate  court.  Other  statutes  specific- 
ally authorize  the  probate  court  to  transact 
designated  business  in  vacation,  and  still  oth- 
ers provide  for  the  calling  of  special  terms 
in  vacation  in  certain  cases.  In  other  cases 
where  courts  may  convene  during  vacation 
without  previous  order  of  adjournment  during 
term  time,  provision  is  made  for  the  calling 
of  the  special  term  by  the  judge  or  majority 
of  the  judges  of  the  court  in  question;  the 
terms  of  the  Supreme  Court  held  by  order  of 
the  court  in  term  time  and  those  called  by  a 
majority  of  the  judges  in  vacation  being  des- 
ignated as  "special  terms."  Beld,  that  Rev. 
St.  1909,  S  4060,  wliich  provides  the  number 
and  time  of  the  terms  of  the  probate  court, 
and  that  said  court  "may  bold  special  and  ad- 
journed terms  at  any  time  when  required,"  in- 
terpreted in  the  light  of  legislative  intention 
expressed  in  tlie  correlated  acts,  presupposes 
some  action  on  the  part  of  the  court  as  such 
and  does  not  invest  the  Judge  with  the  power 
to  convene  his  court  at  will,  so  that  where 
such  judge  in  vacation,  without  adjournment  to 
a  given  day,  and  without  a  previous  order  and 
without  notice,  tooli  his  seat  and  entered  an 
order  for  the  sale  of  land  beld  by  a  curatrix, 
the  court  was  not  In  session,  and  the  order 
was  void. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  «9.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  6S93.] 

4.  Courts  (|  69*)— Proceedings  in  Vaca- 
tion—Irregularity— Estoppel  to  Deny. 

The  appearance  of  a  curatrix  and  her  fil- 
ing of  a  petition  for  order  for  the  sale  of  lands 
will  estop  neither  her  nor  her  ward  from  as- 
serting that  no  court  was  in  session  on  that 
day,  where  the  court  was  not  merely  defective- 
ly organized,  but  upon  the  showing  made  by 
the  record  it  did  not  or  could  not  have  existed 
at  the  time  under  the  statute  applicable,  as 
a  term  of  court  cannot  be  created  by  estoppel. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  §  69.*] 

5.  Ejectment  (S  23*)  — Defenses  — Assicn- 
MDNT  OF  Dower. 

Where  a  ward,  by  his  curatrix,  brings 
ejectment  for  land'  sold  by  such  curatrix  un- 
der an  order  of  court  to  defendant,  that  such 
defendant  had  purchased  and  owned  the  dower 
interest  therein  of  the  curatrix,  as  the  wife 
of  tlie  person  from  whom  the  lands  came,  is 
no  defense  to  the  action. 

[Ed.  Note.-rFor  other  cases,  see  Ejectment, 
Dec.  Dig.  {  23.*] 

6.  Ejectment  Cf  114*) —Judgment  — Form 
AND  Requisites— Where  Subject  to  Dow- 
er. 

The  judgment  in  such  action,  that  plain- 
tiff recover  possession  of  such  premises,  sul)- 
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ject  to  the  dower  interest  of  plaintiff's  mother, 
means  only  that  plaintiff's  possession  is  sub- 
ject to  that  interest,  whether  it  is  still  the 
property  of  his  mother  or  not,  and  is  proper 
as  leaving  plaintiff's  possession  subject  to  a 
dower  interest  in  the  hands  of  a  possible  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  §  114.*] 

7.  Landlord  and  Tinant  (8  280*)— Recov- 

KBT  OF  P0SSK68I0N  BT  IjANDLOBD— FOBlf  07 

Action. 

Where  a  lease  provides  for  its  determina- 
tion on  failure  to  comply  with  and  perform  its 
requirements  in  good  faith,  and  gives  a  right 
to  an  ouster  and  a  re-entry  thereupon,  eject- 
ment will  lie  for  the  recovery  of  the  premises 
upon  the  failure  to  observe  the  covenants. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Gent.  Dig.  i  1180;  Dec.  Dig.  8 
280.»] 

8.  Apfeai.  and  Bbbob  (J  1010*)— Vebdict— 

CONCLDSIVSNESS. 

Where  there  was  substantial  evidence 
tending  to  show  a  breach  of  the  conditions  of 
a  lease  providing  for  re-entry  thereupon,  and 
the  court's  judgment  for  possession  involved 
a  finding  that  the  lease  was  forfeited,  that 
finding  will  bot  be'  inquired  into  on  appeaL 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  397&-3982;  Dec  Dig.  8 
1010.*] 

9.  Ejectment  (8  47*)— Pabtiks— Joindeb. 

Where,  in  ejectment  by  a  ward  by  his 
cnratriz  for  land  sold  by  such  curatriz  under 
an  order  of  court,  the  failure  to  join  as  a  de- 
f«ndant  a  person  to  whom  a  lease  of  certain 
land  in  snft  appeared  to  have  been  executed 
will  not  require  reversal  of  the  judgment  for 
plaintiff,  where  it  Is  not  shown  that  such  per- 
son was  in  possession  under  bis  lease  at  the 
institution  of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  8  47.*] 

10.  Pabtibs  (8  96*)— Misjoindbb— Waiveb  op 
Objection. 

Where  a  lessor,  joined  with  his  tenants 
in  an  action  of  ejectment,  answered  without 
objection  to  snch  joining  and  obtained  afSrma- 
tive  relief,,  he  is  precluded  from  complaining 
that  the  judgment  was  joint. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  8  174;   Dec  Dig.  8  96.*] 

11.  Appeal  and  Ebbob  (8  187*)— Pbebenta- 
nON  or  Gbounds  Below— Failube  to  Ob- 
ject. 

Lessees,  joined  with  the  lessor  in  eject- 
ment, who  failed  to  raise  the  question  below, 
cannot  complain  on  appeal  of  a  joint  judgment 
against  them  and  their  lessor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  1184-1189;  Dec  Dig.  8 
187.*] 

12.  Ejectment  (8  114*)— Jcdqmknt— Repay- 
ment OF  Considebation. 

A  judgment  in  ejectment  brought  by  a 
ward,  which  adjudges  the  repayment  to  a  pur- 
chaser from  plaintiff's  curatrix  of  the  consid- 
eration paid,  is  proper,  as  the  plaintiff  was  the 
beneficiary  of  the  payment. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Dec  Dig.  8  114.*] 

13.  Ejectment  (8  81*)  —  AnbwAb  — Genebai. 
Dbniai^— Scope. 

A  general  denial  in  ejectment  puts  In  is- 
sue defendant's  possession  of  the  land  sned 
for,  requiring  proof  thereof  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  8  81.*] 


Appeal  from  Circuit  Court,  Jasper  County; 
Henry  L.  Bright,  Judge. 

Actions  by  George  G.  Carter,  by  Harriet 
E.  Carter,  bia  curatrix,  against  S.  E.  Carter 
and  others.  From  a  judgment  f6r  plaintiff, 
all  parties  appeal.    Modified  and  afitaned. 

George  Hubbert  and  Frank  L.  Forlow,  for 
appellants.  Waltour  M.  Robinson  and  Thom- 
as &  Hackney,  for  respondent. 

BLAIR,  C.  George  O.  Carter,  a  minor,  by 
his  curatrix,  brought  this  suit  in  ejectment 
for  an  undivided  one-flfth  interest  in  538 
acres  of  land  in  Jasper  county.  The  petition 
is  In  the  usual  form.  The  plaintiff  is  the 
sole  heir  at  law  of  A.  G.  Carter,  deceased, 
who  at  bis  death  owned  a  one-flftb  inter^t 
in  the  lands  in  suit  Harriet  E.  Carter  is 
the  mother  and  curatrix  of  plaintiff  and  wid- 
ow of  A.  G.  Carter.  In  1890  A.  G.  Carter 
and  the  defendant  S.  E.  Carter,  each  owning 
a  one-flftb  interest  In  the  lands  in  suit  ob- 
tained a  lease  on  the  remaining  three-fifths 
for  a  term  of  16  years,  with  the  option  to 
renew  for  10  years.  In  1903  A.  G.  Carter 
executed  a  lease  on  160  acres  of  the  tract 
for  12  years  to  S.  E.  Carter.    In  November, 

1904,  Harriet  E.  Carter  executed  a  quitclaim 
deed  to  defendant  Byrd,  and  in  November, 

1905,  Harriet  E.  Carter,  individually  and  as 
curatrix  of  plaintiff,  executed  to  defendant 
Byrd  a  lease  on  that  part  of  the  tract  in 
suit  not  included  in  tbe  lease  from  A.  G. 
Carter  to  S.  E.  Carter.  In  February,  1906, 
Harriet  E.  Carter  executed  a  deed  as  cura- 
trix of  plaintiff  purporting  to  convey  to 
Byrd  the  interest  of  her  ward  in  the  land 
in  suit,  receiving  as  consideration  therefor 
the  sum  of  $6,380,  which  she  accounted  for 
as  curatrix  of  plaintiff.  Byrd  seems  also  to 
have  acquired  title  to  the  other  four-fifths 
of  the  whole  tract  There  was  evidence  that 
tbe  price  obtained  by  tbe  curatrix  for  her 
ward's  Interest  was  far  below  its  value,  and 
some  effort  was  made  to  show  that  S.  E. 
Carter,  the  uncle  of  plaintiff  and  fatber-in- 
law  of  Byrd,  bad  misled  tbe  curatrix  as 
to  the  value  of  the  land.  With  respect  to 
tbe  deed  of  the  curatrix  to  Byrd,  the  rec- 
ords of  the  probate  court  were  offered  and 
disclosed  tliat  tbe  November,  1905,  term  of 
tbe  probate  court  of  Jasper  county  adjourn- 
ed to  court  in  course  January  8,  1906,  and 
that  tbe  next  regular  term  of  court  con- 
vened February  12,  1906.     On  February  7, 

1906,  tbe  following  appeared:  "Jasper  Coun- 
ty Probate  Court  Wednesday,  February  7, 
1906.  Call  day  of  court  term,  1906.  Court 
convened  pursuant  to  tbe  order  of  tbe  judge 
in  vacation.  In  the  matter  of  the  estate  of 
George  Carter,  a  minor."  Then  followed  tbe 
order  of  sale,  pursuant  to  which  the.  curatrix 
attempted  to  sell  her  ward's  interest  to  Byrd. 
There  was  no  order  calling  a  special  term  of 
court,  nor  was  there  any  minute  or  notation 
of  any  such  order  of  record  or  otherwise. 
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rbese  facts  were  sbovn  by  the  record  of  the 
court  and  the  testimony  of  the  clerk.  The 
order  approving  the  sale,  made  at  the  regular 
February,  1906,  term  of  the  court,  recites 
that  the  order  of  sale  was  "made  at  the 
November  (special),  1905,  term  thereof." 
There  was  evidence  tending  to  show  the 
forfeiture  of  the  leases  executed  by  A.  G. 
Carter  and  by  Harriet  B.  Carter,  curatrlx, 
executed  to  S.  E.  Carter.  The  Judgment  wal 
for  plaintiff,  subject  to  dower;  the  curatrlx's 
deed  being  declared  Invalid  and  the  leases 
forfeited.  The  consideration  was  ordered  re- 
paid to  Byrd,  but  he  was  required  to  account 
for  royalties  accruing  prior  to  the  bringing 
of  this  action.  From  the  Judgment  all 
parties  appeal. 

1.  The  order  of  sale  upon  which  the  deed 
of  the  curatrlx  to  Byrd  is  grounded  was 
made  after  the  adjournment  of  the  Novem- 
ber, 1905,  term  of  the  Jasper  county  probate 
court  and  prior  to  the  convening  of  the  Feb- 
ruary, 1906,  term,  and  without  adjournment 
to  the  day  apon  which  It  was  made. 

[1,2]  It  is  settled  law  that  the  "orders 
and  Judgments  of  th^  probate  courts,  relat- 
ing to  matters  within  their  Jurisdiction,  will 
be  presumed  to  have  been  regularly  made 
and  entered  until  the  contrary  appears"  (Ma- 
cey  V.  Stark,  116  Mo.,  loc.  clt  494,  21  8.  W. 
1091);  that  snch  orders  and  Judgments  are 
no  more  subject  to  collateral  attack  than  the 
orders  and  Judgments  of  courts  of  general 
Jurisdiction  (Cox  v.  Boyce,  162  Mo.  576,  64 
S.  W.  467,  75  Am.  St.  Bep.  483;  Bray  v. 
Adams,  114  Mo..  loc.  cit  492,  21  S.  W.  863); 
and  that  "in  the  absence  of  any  showing  on 
the  subject  It  should  be  presumed"  that  a 
special  term  of  the  probate  court,  at  which 
an  assailed  order  or  Judgment  of  the  court 
was  made  or  entered,  was  properly  and  law- 
fully held  (State  ex  reL  t.  Nolan,  99  Mo. 
569,  12  S.  W.  1047). 

Into  this  case,  however,  presumptions  born 
of  silence  cannot  come,  since  the  record  of 
the  probate  court  is  here  and  speaks  the 
facts.  Had  not  the  record  been  put  In  evi- 
dence, it  would  have  been  presumed  suffi- 
cient to  support  the  order  of  sale  (Price  v. 
Real  Est  Ass'n,  101  Mo.,  loc  cit  116,  14 
S.  W.  67,  20  Am.  St  Rep.  695);  but  since 
the  record  is  In  evidence.  It  cannot  well  be 
presumed  to  be  other  than  It  is  (Freeman  on 
Judgments,  |  125;  Ely  v.  Tallman,  14  Wis., 
loc.  dt  33;  Wade  et  al.  t.  Hancock,  76  Va., 
loc.  dt  625). 

[3]  The  entry  which  purports  to  be  an 
order  of  sale  is  preceded  by  the  recital  that 
"court  met  pursuant  to  the  order  of  the 
Judge  in  vacation";  but  no  such  order  was  en- 
tered on  the  records  or  elsewhere,  nor  had  any 
minute  or  memorandum  thereof  been  made 
by  Judge  or  clerk.  Judges  possess  no  inher- 
ent power  to  convene  their  courts,  as  such, 
In  vacation.  Such  power,  unless  created  by 
constitutional  or  statutory  authority,  does 
not  exist. 

It  is  not  asserted  that  the  article  relating 


to  the  general  powers  and  duties  of  courts 
of  record  (article  1,  c.  35,  R.  S.  1909)  con- 
fers any  such  power  as  the  Judge  of  the 
Jasper  county  probate  court  attempted  to 
exercise;  but  it  Is  Insisted  that  section  4060, 
R  S.  1909,  authorized  the  course  pursued. 
That  section  relates  to  probate  courts  and 
reads  as  follows:  "Said  court  shall  hold  four 
terms  annually,  commencing  on  the  second 
Monday  of  February,  May,  August  and  No^ 
vember,  and  may  hold  special  and  adjourned 
terms  at  any  time  when  required;  provided, 
however,  that  In  all  counties  in  which  courts 
for  the  transaction  of  probate  business  are 
not  held  In  more  than  one  place,  then  in 
such  cases  court  shall  he  held  at  the  time  and 
places  now  designated  or  provided  by  law; 
said  courts  may  alter  the  time  for  holding 
their  stated  terms  giving  notice  thereof  In 
such  manner  as  to  them  shall  seem  expedi- 
ent" 

The  question  presented  is  whether  the 
clause,  "and  may  hold  special  and  adjourned 
terms  when  required,"  is  to  l>e  construed  to 
mean  that  the  probate  Judge,  without  ad- 
journment to  a  given  day,  without  a  pre- 
vious order,  and  without  notice,  may  seat 
himself  upon  the  woolsack,  and,  by  mere 
force  of  transacting  business  which  cannot 
be  transacted  in  vacation,  call  into  being  a 
term  of  the  probate  court 

Before  the  statute  is  construed  to  invest 
the  probate  Judge  with  such  untrammeled 
power,  It  ought  to  be  subjected  to  somewhat 
careful  scrutiny.  No  such  power  is  given 
the  circuit  Judge,  nor  the  county  Judges. 
Both  the  circuit  and  connty  courts  may  be 
convened  only  by  authority  of  express  stat- 
utes. 

Long  prior  to  the  enactment  of  section 
4060  (laws  1877,  p.  230,  8  7),  the  statutes 
(sections  3869,  3870,  B.  S.  1909)  had  appUed 
the  words  "special"  and  "adjourned"  to  terms 
of  courts  of  record  held  pursuant  to  orders 
made  In  term  time  and  had  used  them  inter- 
changeably. In  1877  this  court  held  that 
a  session  of  the  circuit  court  designated  on 
the  record  as  a  special  term  would,  under 
certain  circumstances,  be  presumed,  in  the 
absence  of  a  contrary  showing,  to  be  a  term 
held  pursuant  to  an  order  or  proclamation  of 
adjournment  and  not  a  special  term  called  in 
vacation  under  section  3871,  R.  S.  1909.  Hicks 
v.  EUls,  65  Mo.  176. 

Further,  numerous  sections  of  the  statutes 
(sections  9,  10,  25,  29,  31,  92,  126,  136,  404, 
406,  406,  407,  409,  410,  411,  412,  413,  415, 
424,  437,  R  S.  1909)  spedflcally  authorize 
the  probate  Judge  to  transact  designated 
business  In  vacation,  and  other  sections  (475. 
634)  provide  for  the  calling  of  special  terms 
in  vacation  In  certain  cases,  all  of  which 
would  seem  unnecessary  if  the  probate  court 
is  in  session  whenever  it  assumes  to  act 

It  Is  to  be  observed,  also,  that  section  4060 
does  not  provide  that  the  Judge  of  the  pro- 
bate court  may  call  or  hold  special  terms 
when  necessary,  but  that  "said  court    •    •    * 
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may  bold  special  and  adjourned  terms  at  any 
time  when  required." 

In  erery  other  case  which  has  come  under 
our  observation  in  which  the  courts  of  this 
state  are  empowered  to  convene  during  va- 
cation without  previous  order  of  adjournment 
during  term  time  (sections  3871,  4088,  3902, 
475,  R.  8.  1909),  provision  is  made  for  the 
calling  of  the  special  term  by  the  Judge  or 
majority  of  Judges  of  the  court  in  question. 
In  the  case  of.  this  court  (section  S902,  R. 
S.  1909)  both  the  terms  held  by  order  of 
the  court  in  term  time  and  those  called  by 
a  majority  of  the  judges  In  vacation  are  des- 
ignated as  "special  terms." 

Section  4060  authorizes  "said  court"  to 
hold  special  terms  as  required.  "An  order 
made  in  vacation  is  not  an  order  of  the  court, 
as  there  can  be  no  such  thing  as  a  construc- 
tive session  of  a  •  •  •  court"  (Cook  v. 
Penrod,  111  Mo.  App.,  loc.  cit.  137,  86  S.  W. 
678);  and  we  think  that  the  provision  that 
the  court  may  hold  special  and  adjourned 
terms  when  required  necessarily  presupposes 
some  action  on  the  part  of  the  court  as  such 
and  falls  short  of  investing  the  judge  with 
the  power  to  convene  his  court  at  will. 

Interpreting  the  clause  in  question  in  sec- 
tion 4060  in  the  light  of  the  legislative  pro- 
visions referred  to  and  the  cases  cited,  we 
are  of  the  opinion  that  the  probate  court  of 
Jasper  county  was  not  in  session  at  the  time 
the  order  of  sale,  upon  which  the  deed  to 
Byrd  depends,  was  made.  A  contrary  hold- 
ing would,  in  effect,  mean  that  the  probate 
courts  of  this  state  are  always  in  session. 
This  we  are  unable  to  harmonize  with  the 
legislative  will  as  expressed  in  the  statutes 
cited. 

Numerous  cases  are  cited  as  supporting  a 
contrary  conclusion.  None  of  them  go  to 
the  length  of  holding  that  a  court  constituted 
as  are  our  probate  courts  possesses  the  inher- 
ent power  to  convene  in  vacation  without  an 
order  of  adjournment  to  that  end,  nor  would 
we  follow  them  If  they  did  so  hold. 

Those  cases  holding  that  the  records  of 
a  court  cannot  be  attacked  collaterally  by  pa- 
rol are  not  in  point,  since  no  such  attack  was 
made  in  this  case.  The  clerk's  testimony  was 
not  open  to  this  objection,  nor  would  it  have 
made  any  difference  had  the  clerk  found  a 
vacation  order  or  minute  of  the  judge  at- 
tempting to  convene  a  special  term  of  court, 
since  we  hold  no  power  is  vested  in  the  pro- 
bate Judge  to  so  convene  his  court,  save  in 
special  cases  which  do  not  Include  that  in 
hand. 

[4]  Nor  does  the  fact  that  Harriet  B.  Car- 
ter, the  curatrlx,  appeared  and  attempted  to 
file  her  petition  for  order  of  sale  on  Febru- 
ary 6th  estop  either  her  or  her  ward  from 
asserting  that  no  court  was  in  session  on 
that  day.  The  trouble  with  the  argument  on 
this  head  Is  that  It  assumes  the  existence  of 
a  court,  in  session  at  the  time  mentioned, 
conceding  merely  its  defective  organization. 
But  no  such  court  existed,  or  could  have  ex- 


isted, in  the  face  of  the  record  previously 
made  by  the  cdurt  itself,  under  the  construc- 
tion we  have  given  the  statute.  It  is  nut 
necessary  to  discuss  those  cases  In  which  tlie 
appearance  of  parties  at  a  term  held  pur- 
suant to  the  irregular  exercise  of  a  statutory 
power  to  call  such  term  is  held  to  estop  them 
to  question  the  validity  of  proceedings  at 
such  term.  No  such  question  is  presented 
by  this  record.  Nor  are  those  cases  in  point 
which  uphold  the  exercise  by  the  Judge  In 
vacation,  under  specific  statutory  authority, 
of  powers  usually  exercisable  only  in  term 
time. 

An  order  of  sale  of  a  minor's  real  estate 
can  be  made  only  by  the  court  lawfully  la 
session,  and  neither  the  judge,  nor  the  cura- 
trlx, nor  both  of  them,  can  create  a  term  of 
court  for  that  purpose.  Nor  can  a  term  of 
the  probate  court  be  estopped  into  existence. 

The  order  of  sale  was  a  nullity,  and  conse- 
quently the  deed  of  the  curatrix  to  Byrd  was 
void. 

2.  In  view  of  what  is  said  in  the  preced- 
ing paragraph.  It  becomes  unnecessary  to  ex- 
amine the  correctness  of  the  conclusion  reach- 
ed by  the  trial  cburt  that  the  deed  to  Byrd 
was  void  by  reason  also  of  fraud  practiced 
in  procuring  it. 

[t,  6]  8.  The  fact  that  defendant  Byrd  had 
purchased  and  owned  the  dower  interest  of  A. 
G.  Carter's  widow  in  the  one-flfth  of  the  tract 
which  this  suit  is  broogtat  to  recover  was  no 
defense  (Sell  v.  McAnaw  et  ux.,  138  Mo.,  loc. 
clt  273,  39  S.  W.  779),  nor  does  the  Judgment, 
as  we  construe  it,  affect  in  any  wise  defend- 
ant Byrd's  right  and  title  to  such  dower  in- 
terest. The  Judgment  is  to  the  effect  that 
"plaintiff  have  and  recover  possession  of  said 
premises,  subject  to  the  dower  interest  of 
plaintiff's  mother."  This  means  nothing  more 
than  that  plaLntifTs  possession  la  subject  to 
that  interest  whether  it  is  still  hers  or  has 
been  conveyed.  The  phrase,  "of  plaintiff's 
mother,"  is  descriptive  of  the  source  of  the 
interest,  and  not  declarative  of  the  present 
ownership.  If  defendant  Byrd  has  purchased 
the  dower  interest,  the  Judgment  leaves 
plaintiff's  possession  subject  to  that  interest 
in  Byrd's  hands. 

[7]  4.  The  leases  from  A.  O.  Carter  and 
from  Harriet  E.  Carter,  curatrix,  contained 
a  clause  providing  that  "any  failure  to  com- 
ply with  and  perform  the  requirements  of 
this  lease  in  good  faith  at  any  time  shall  eeA 
and  determine  the  same,  and  the  said  parties 
of  the  first  part  may  declare  an  ouster  and 
re-enter  upon  and  hold  said  demised  prem- 
ises." 

[J]  Ejectment  will  lie  for  the  recovery  of 
premises  held  under  leases  of  this  character 
when  the  lessee  falls  In  his  duty  to  observe 
his  covenants.  Brooks  v.  GafBn,  192  Mo.  22S. 
90  S.  W.  808;  Id.,  198  Mo.  851,  95  S.  W.  41S. 
There  was  substantial  evidence  tending  to 
show  a  breach  of  the  conditions  of  the  leases, 
and  the  court's  judgment  for  possession  in- 
volved a  finding  that  the  leases  were  forfeit- 
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«{|.  That  finding  cannot  be  Inquired  into 
bare.  Scanlan  t.  Gulick,  199  Mo.  449,  97  S. 
W.  884. 

[I]  5.  A  lease  from  S.  E.  Carter  to  one 
Davis,  executed  In  1904,  covering  80  acres  of 
tbe  land  In  snit,  was  admitted  In  evidence 
over  the  objection  and  exception  of  defend- 
ants. No  complaint  of  this  ruling  is  made  in 
tbe  briefs,  but  It  is  Insisted  tbat  tbe  Judg- 
ment must  be  reversed  because  Davis  was 
not  a  party  defendant  Tbe  evidence  does 
not  show  that  Davis  was  In  possession  under 
the  lease  mentioned  at  tbe  Institution  of  this 
snit  Consequently,  there  was  no  need  of 
Joining  him  as  party  defendant  Further, 
his  rights,  If  any,  are  not  affected  by  the 
Judgment,  and  no  question  concerning  them 
can  be  determined  in  this  case.  Neither  does 
it  appear  tbat  Glass,  also  mentioned  in  the 
evidence,  was  in  possession  of  any  part  of 
the  land  in  suit  when  the  suit  was  brought 

[10, 11]  6.  It  is  urged  that  It  was  error  to 
render  a  Joint  Judgment  against  the  lessor 
and  his  tenants;  the  latter  being  in  posses- 
sion of  different  parts  of  the  property  sued 
for.  No  Judgment  for  damages,  rents,  or 
profits  was  rendered  except  against  Byrd, 
who  was  the  lessor,  and  as  to  him  the  Judg- 
ment merely  requires  him  to  account  for 
royalties  received.  Assuming  that  he  should 
not  have  been  Joined  with  bis  lessees  In  tbe 
first  Instance,  still,  since  be  answered  with- 
out objection  on  that  score  and  prayed  and 
obtained  affirmative  relief,  he  cannot  now 
complain.  Mann  v.  Doerr,  222  Mo.,  loc.  dt 
13  et  seq.,  121  S.  W.  86.  Nor  can  the  lessees, 
not  having  raised  the  question  below,  be 
heard  to  insist  upon  It  here.  Sutton  v.  Cas- 
seleggi,  77  Mo.  397.  In  view  of  these  con- 
siderations, the  effect  of  the  amendment  of 
1889  to  section  1732,  R.  S.  1909,  with  regard 
to  the  propriety  of  Joining  tbe  lessor  and 
tenant  In  ejectment,  need  not  be  discussed, 
nor  Is  It  necessary  to  discuss  in  this  case  the 
ruling  in  Mann  v.  Doerr,  supra,  tbat  tbe  les- 
sor cannot'  be  Joined  as  defendant  without 
his  consent  unless  in  actual  possession.  See 
Cox  V.  Jones,  229  Mo.,  loc.  dt.  60,  61,  129  S. 
W.  495.  However,  in  view  of  the  conclusion 
Indicated  In  paragraph  8,  Infra,  the  question 
discussed  in  this  paragraph  cuts  but  little 
figure  in  the  case. 

[12]  7.  The  plaintiff  appealed  from  that 
part  of  tbe  Judgment  which  adjudges  the  re- 
payment to  Byrd  of  the  consideration  for 
,tbe  deed  executed  by  bis  curatrix  and  herein 
held  invalid.  Under  the  circumstances  of 
this  case,  and  since  tbe  plaintiff  has  become 
tbe  beneficiary  of  the  payment  the  point  is 
ruled  against  him.  Bone  v.  Tyrrell,  113  Mo., 
loc.  dt  187,  20  S.  W.  796. 

[13]  8.  There  is  no  evidence  tbat  defend- 
ants S.  E.  Carter  and  S.  Kyger  were  in  pos- 
se8.<«lon  of  the  land  at  the  time  of  the  Instltu- 
tlon  of  the  suit  Their  answer,  a  general  de- 
nial, put  the  possession  in  issue  (Llewellyn  v. 


LleweUyn,  201  Mo.  303,  100  S.  W.  40),  and 
tbe  demurrers  to  the  evidence  separately 
offered  by  them  should  have  been  sustained. 
In  accordance  with  the  power  vested  in  this 
court  by  the  statute  (section  2083,  B.  S.  1909; 
Stotler  V.  Railroad,  200  Mo.,  loc.  dt  150,  98 
S.  W.  509;  Bensleck  v.  Cook,  110  Mo.,  loc. 
eit  183,  19  S.  W.  642,  33  Am.  St.  Rep.  422; 
State  ex  reU  v.  Tate,  109  Mo.  285,  18  S.  W. 
1088,  32  Ara.  St  Rep.  664),  we  reverse  the 
judgment  as  to  the  defendants  S.  E.  Carter 
and  S.  Kyger. 

In  all  other  respects  the  Judgment  Is  af- 
firmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  Tbe  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


MISSOURI  CENTRAL  BUILDING  &  LOAN 

ASS'N  V.  EVELER  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  29,  1911.) 

1.  Lite  Estates  (f  24*)— Mobtoaob  bt  Lifb 
Tenant. 

Where  an  estate  was  devised  to  one  for 
life,  with  remainder  to  bis  children,  tbe  life 
tenant  could  not,  by  deed  of  trnet  executed  to 
secure  money  to  improve  the  land,  incumber 
the  interest  of  tbe  remaindermen,  even  thoueh 
he  represented  himself  to  own  the  fee;  for  toe 
mortgagees  had  constructive  notice  of  his  ti- 
tle. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent.  Dig.  {$  21,  46,  52;  Dec  Dig.  i 
24.*] 

2.  Partiks  (I  21*)— NsonssABT  Pabties. 

Where  a  petition  sought  to  charge  a  re- 
mainder with  deeds  of  trust  executed  by  the 
life  tenant,  tbe  widow  of  the  life  tenant  was 
an  unnecessary  party,  having  no  interest  in 
the  controversy. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  {  28;   Dec.  Dig.  §  21.*] 

8.  Life  Estates    (8  17*)— Powers  ot  Life 

Tenant— Impbovements. 

A  life  tenant  cannot  charge  the  corpus  of 
tbe  estate  with  improvements. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  Si  37,  88,  42;  Dec.  Dig.  { 
17.*] 

4.  Infants  (8  55*)— Equitable  Estoppel. 

Where  those  entitled  to  remainder  were 
infants  and  their  father,  who  was  life  tenant, 
sought  to  incumber  the  estate  to  improve  tbe 
property,  they  could  not  assent  to  such  con- 
tract, and  could  not  be  estopped  to  dispute  it. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  {  135;    Dec  Dig.  {  55.*] 

5.  Life   Estates    (5    17*)— Powers   op  Life 
Tenant— Improvements. 

One  holding  under  a  life  tenant  can  claim 
no  more  than  the  life  tenant  so  that  as  a 
life  tenant  cannot  charge  tbe  corpus  of  the  es- 
tate for  improvements,  one  lending  him  money 
to  mnke  such  improvements  cannot  charge  the 
remainder. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  H  37,  38,  42;  Dec.  Dig.  § 
17.*] 
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Appeal  from  Circuit  Court,  Cole  County; 
W.  H.  Martin,  Judge. 

Action  by  the  Hissoarl  Central  Building  & 
Loan  Association  against  John  B.  Eveler  and 
others,  minors,  and  Nellie  A.  Eveler,  an 
adult.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

W.  S.  Pope  and  A.  T.  Duram,  for  appellant. 
Hazell,  Eklwards  &  lay,  for  respondents. 

GRAVES,  P.  J.  [1]  Cast  upon  demurrer 
below,  the  plaintiff  stood  upon  Its  petition, 
and  after  such  adverse  judgment  upon  the 
demurrer  brings  the  case  here  by  appeal. 
Learned  counsel  for  the  plaintiff  has  made  a 
very  concise  statement  of  the  case,  which 
statement  is  adopted  In  the  brlM  by  learned 
counsel  for  the  defendants.  We  shall  like- 
wise adopt  such  statement  In  words,  it  Is 
as  follows: 

"The  petition  alleges,  and  the  demurrer 
admits,  that  In  the  year  1901,  Herman  Eve- 
ler,  being  in  possession  of  a  part  of  certain 
Inlots  in  Jefferson  City,  Missouri,  described 
in  the  petition,  applied  to  plaintiff  for  a  loan 
of  $800  on  said  property,  representing  him- 
self to  be  the  owner  thereof  in  fee  simple; 
that  in  the  year  1903,  under  the  same  repre- 
sentations, he  appUed  to  plaintiff  for  a  fur- 
ther loan  'of  $600  on  said  property,  and  In 
the  year  1904,  under  like  representations, 
he  applied  to  plaintiff  for  a  further  loan  of 
$400  on  said  property;  that  plaintiff,  be- 
lieving said  representations  of  ownership  to 
be  true,  and  believing  that  the  said  Herman 
E>veler  was  the  owner,  in  fee  simple,  of  the 
property,  granted  the  loans  thus  applied  for, 
amounting  in  all  to  $1,800,  and. took  the  said 
Eveler's  notes  for  said  amounts  of  $800, 
$600,  and  $400,  said  notes  being  secured  by 
deeds  of  trust  on  said  property,  executed  by 
the  said  Herman  Eveler  and  his  wife,  de- 
fendant Nellie  A.  Eveler;  that  all  of  the 
money  so  loaned  by  plaintiff  to  the  said 
Herman  Eveler  was  used  by  him  in  making 
lasting  and  permanent  Improvements  on  said 
property,  which  resulted  In  greatly  increas- 
ing the  rental  and  market  value  thereof; 
that  the  Improvements  so  made  consisted  In 
the  building  of  another  story  on  the  two- 
room  brick  house  theretofore  standing  on 
the  land,  and  in  erecting  on  the  same  land 
a  seven-room,  frame,  two-story  building;  the 
former  being  occupied  by  the  defendants  as 
a  home,  and  the  latter  being  rented  by  de- 
fendants at  $20  per  month.  The  petition 
further  alleges  that  Herman  Eveler  died  in 
May,  1907,  leaving  as  his  only  children  the 
minor  defendants,  and  his  widow,  defendant 
Nellie  A.  Eveler,  and  that  since  his  death 
defendants  have  enjoyed  the  rents  and  prof- 
its of  all  the  buildings  erected  with  the 
money  so  borrowed  from  plaintiff  as  afore- 
said; that  no  payments  have  been  made  on 
said  loans  since  the  death  of  the  said  Eve- 
ler, and  that  there  is  now  due  plaintiff  on 
said  loans  the  sum  of  about  $1,380.70;  that 
it  now  appears  that  the  said  Eveler's  repre- 


sentations of  fee-simple  title  in  Mmself  were 
untrue;  tliat  by  the  terms  of  his  father's 
will,  under  which  he  was  In  possession  and 
claimed  said  property,  the  said  Herman  Eve- 
ler never  had  the  fee-simple  title  to  said 
property,  but  bad  only  a  life  estate  therein, 
and  that  on  his  death  the  fee-simple  title  to 
said  properly  vested  In  Eveler's  children.  Out 
minor  defendants  herein.  The  petition  fur- 
ther states  that  defendants  refuse  to  make 
any  further  payments  upon  the  loans;  that 
plaintiff  is  remediless  at  law,  and-  prays  the 
court,  in  the  exercise  of  Its  chancery  powers, 
to  ascertain  the  amount  yet  due  plaintiff,  to 
declare  such  amount  a  lien  upon  the  im- 
provements, and  to  adjudge  that  the  frame 
building  now  standing  upon  the  minor  de- 
fendants' land  be  subjected  to  the  imyment 
of  plaintiff's  debt  in  such  way  as  to  the 
court  may  seem  best;  and  for  such  other 
proper  and  equitable  relief  as  to  the  court 
may  seem  proper.  Defendant  NeUie  A.  Eve- 
ler demurred  to  the  petition,  on  the  ground 
that  she  was  not  a  necessary  party  defend- 
ant, and  the  minor  defendants  demurred, 
on  the  ground  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. .The  trial  court  sustained  the  demur- 
rers, and,  on  plaintiff's  declining  to  plead 
further,  rendered  judgment  for  defendant!!, 
whereupon  plaintiff  duly  appealed  to  this 
court." 

The  facts  disclosed  by  this  record  show  a 
hard  case  for  the  plaintiff,  but  has  it  an; 
redress  In  a  court  of  equity?  We  think  not 
The  good  faith  of  plaintiff  in  loaning  this 
money  may  be  conceded,  and  by  the  demur- 
rer is  conceded,  yet  that  does  not  avail  the 
plaintiff  in  a  case  environed  as  is  this  case. 
With  the  money  borrowed,  the  deceased  life 
tenant  made  valuable  improvements  upon  the 
lands,  but  under  the  facts  this  cannot  avail 
as  against  these  remaindermen.  The  father, 
the  life  tenant,  could  not  by  trust  deed  In- 
cumber the  estate  of  these  minors.  His  con- 
veyance conveyed  no  more  than  the  estate 
which  he  held,  i.  e.,  the  life  estate.  This  Is 
the  legal  status,  and,  in  our  judgment,  equi- 
ty cannot  relieve  the  legal  situation.  If  life 
tenants  could  borrow  money,  whether  upon 
deeds  of  trust  or  otherwise,  with  which  to 
improve  the  estate  of  remaindermen,  and  the 
parties  loaning  the  money  could  show  that  It 
went  into  actual  Improvements,  and  for  that 
reason  be  adjudged  a  lien  upon  the  property 
or  any  part  thereof,  estates  in  remainder 
would  certainly  be  left  in  a  precarious  situ- 
ation. Remaindermen  would  be  at  the  mer- 
cy of  the  life  tenant  Such  would  be  a  dan- 
gerous precedent,  and  one  which  we  do  not 
feel  called  upon  to  set 

[2]  When  the  plaintiff  loaned  these  sums 
of  money  to  the  life  tenant,  it  did  so  with 
the  constructive  notice  imparted  by  the  will 
of  the  life  tenant's  father.  That  the  title 
was  defective  could  have  been  ascertained 
and  this  lawsuit  averted  is  evident.  The  sit- 
uation is  harsh,  but  was  not  made  by  these 
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defendants.  The  widow  of  the  life  tenant 
has  no  Interest  In  the  controversy,  and  as  to 
her  the  demarrer  was  certainly  well  taken. 

[3]  Going  now  to  the  remainderman,  we 
take  It  as  well  settled  that  a  life  tenant  can- 
not charge  the  corpus  of  the  estate  with  Im- 
provements. What  he  himself  cannot  do 
cannot  be  done  by  those  from  whom  he  bor- 
rows money  for  that  purpose. 

In  a  recent  Kentucky  case  (Frederick,  Jr., 
V.  Frederick's  Adm'r,  102  S.  W.  859,  31  Ky. 
Law  Rep.,  loc.  dt.  684,  13  L.  R.  A.  [N.  S.] 
514),  it  is  said:  "It  Is  a  familiar  rule  that 
the  life  tenant  cannot  charge  the  corpus  of 
the  estate  with  Improvements,  and  that  he 
Is  not  entitled  to  compensation  for  the  en- 
hancement of  the  property  by  reason  of  his 
Improvements.  Henry  v.  Brown,  99  Ky.  13, 
34  S.  W.  710.  We  do  not  see  that  there  Is 
anything  In  this  case  to  take  It  out  of  the 
rule.  If  the  improvements  had  been  made 
by  Mrs.  Frederick,  the  life  tenant,  they 
would  not  be  a  charge  upon  the  estate.  They 
are  certainly  no  more  a  charge  upon  the  es- 
tate when  made  by  her  husband.  •  •  • 
It  is  a  sound  rule  of  public  policy  which  de- 
nies the  life  tenant  the  power  to  charge  the 
estate  for  his  improvements,  although  they 
may  enhance  the  value  of  the  property." 

The  above  case  is  also  reported  in  13  L. 
R.  A.  (N.  S.)  at  page  514,  where  It  is  made 
the  subject  of  a  very  lengthy  note,  in  which 
are  collated  numerous  authorities.  The 
learned  annotator  thus  announces  the  gener- 
al rules:  "It  is  the  general  rule  that  a  life 
tenant  has  no  right  to  recover  from  the  re- 
mainderman for  improvements  made  during 
the  continuance  of  the  life  estate."  "And  it 
is  also  the  well-established  law  that  no 
charge  upon  the  lands  or  the  inheritance  can 
be  made  for  such  improvements."  "The 
court,  in  Caldwell  v.  Jacob,  supra  [22  S.  W. 
436,  27  S.  W.  86,  16  Ky.  Law  Kep.  21],  gives 
two  reasons  for  this  rule:  First,  preventing 
the  life  tenant  from  consuming  the  interest 
of  the  remainderman  by  making  Improve- 
ments that  the  remainderman  cannot  pay  for, 
or  that  he  does  not  desire;  second,  improve- 
ments are  made  for  the  immediate  benefit 
of  the  life  estate,  and  usually  without  refer- 
ence to  the  wishes  of  the  remainderman." 

In  16  Cyc.  p.  631,  the  rule  is  thus  stated: 
"If  the  life  tenant  himself  makes  permanent 
improvements,  it  will  be  presumed  that  they 
were  for  his  own  benefit,  and  he  cannot  re- 
cover anything  therefor  from  the  remainder- 
man or  reversioner.  Exceptions  to  this  rule 
have  been  made  in  the  case  of  a  life  tenant 
who  completes  a  dwelling  house  begun  by  the 
donor  of  the  estate,  or  who  makes  improve- 
ments upon  mining  property  to  prevent  Its 
forfeiture.  A  life  tenant  who  makes  im- 
provements, believing  himself  to  be  the  own- 
er in  fee,  is  not  entitled  to  the  benefit  of  the 
betterment  or  occupying  claimant  laws." 

[4]  There  are  exceptions  to  these  general 


rules,  as  will  be  disclosed  by  the  collation  of 
cases  under  the  Frederick  Case,  supra,  in 
13  L.  R.  A.  (N.  8.)  p.  514  et  seq.,  but  the 
facts  of  this  case  do  not  bring  it  within 
the  exceptions  found  In  the  cases  there  cited. 
In  the  case  at  bar,  the  remaindermen  were 
all  infants.  They  could  not  assent  to  the 
contract  made  by  their  father,  the  life  ten- 
ant, and  they  are  in  no  way  estopped  by 
their  own  conduct 

[S]  It  is  also  the  general  rule  that  one 
holding  under  the  life  tenant  is  entitled  to 
no  more  consideration  than  the  life  t^iant. 
Vide  authorities  collated  In  note  to  the  Fred- 
erick Case,  supra,  13  L.  R.  A.  (N.  S.)  loc.  cit. 
516.  Among  the  cases  there  cited  is  the  case 
of  Schorr  v.  Carter,  120  Mo.  409,  25  S.  W. 
538.  In  the  Schorr  Case,  the  action  was  one 
in  ejectment  by  a  remainderman.  Defend- 
ants had  possession  and  claimed  title 
through  a  conveyance  from  the  life  tenant. 
It  was  urged  that  defendants  were  at  least 
entitled  to  recover  for  repairs  made  to  the 
property,  and  have  such  offset  against  the 
damages  for  the  unlawful  holding.  This 
court  said:  "Defendants  were  not  entitled 
to  a  reduction  of  damages  for  outlays  ex- 
pended In  the  preservation  of  the  property, 
and  the  court  committed  no  error  in  exclud- 
ing all  evidence  with  respect  thereto."    ' 

With  the  general  trend  of  the  authorities 
as  we  find  them,  we  are  unwilling  to  estab- 
lish a  precedent  In  this  state,  by  which  the 
interests  of  minor  remaindermen  may  be  frit- 
tered away  by  a  life  tenant.  Plaintiff,  by 
the  exercise  of  that  care  which  is  required 
of  one  taking  a  conveyance  of  real  estate, 
could  have  discovered  the  exact  status  of  the 
title  in  this  property.  Defendants  did  noth- 
ing to  induce  action  upon  part  of  plaintiff. 
They  were  minors,  and  could  do  nothing 
which  would  bind  them. 

The  judgment  of  the  trial  court  is  right, 
and  Is  therefore  afilrmed.    All  concur.     . 


GREEN  CITY  v.  MARTIN. 
(Supreme  Court  of  Missouri.    Nov.  27,  1911.) 

1.  Highways    (§   122*)— Assessmekts— Stat- 

TTTOKT  Provisions. 

Prior  to  the  adoption  in  1908  of  Const 
art.  10,  {  22,  the  township  board  was  author- 
ized to  levy  only  15  cents  per  iplOO  for  roail 
purpcses,  but  the  amendment  and  Act  May  6, 
190!)  (Laws  1909,  p.  767),  passed  with  an 
emergency  clause,  authorize  a  levy  of  25  cents 
for  road  purposes,  while  Act  June  1,  1009 
(Laws  1909,  p.  870),  passed  without  an  emer- 
gency clause,  authorizes  a  similar  levy.  Held, 
that  an  assessment  by  the  township  board  of 
trustees  of  25  cents  on  each  iflOO  for  road 
purposes  made  for  the  year  1909  must  have 
been  levied  by  virtue  of  the  constitutional  pro- 
vision, for  Act  June  1st,  not  having  passed 
with  an  emergency  clause,  did  not  take  effect 
until  after  the  making  of  the  levy. 

[Ed.  Note. — For  other  cases,   see  Highways, 
Cent.  Dig.  §§  380,  303;    Dec.  Dig.  S  122.»]       ' 
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2.  HianwATS   (§  122*)— Assessments— Stat- 
utory Provisions. 

Const,  art.  10,  |  22,  provides  that,  in  ad- 
dition to  taxes  authorized  to  be  levied  for  coun- 
ty purposes,  the  county  court  or  the  township 
board  of  dir«ctors  may  in  their  discretion  levy 
a  special  tax  not  exceeding  25  cents  on  each 
$100  valuation,  to  be  used  for  road  and  bridge 
purposes.  Act  May  6,  1909  (Laws  1909,  p. 
767),  provides  that  the  township  board  of  di- 
rectors may,  in  their  discretion,  levy  an  addi- 
tional tax  of  25  cents  on  each  $100,  to  be 
known  as  a  special  road  and  bridge  fund.  Act 
June  1,  1909  (Laws  1909.  p.  870),  provides 
that  the  township  board  of  directors  shall  as- 
sess a  tax  for  road  and  bridge  purposes  which 
shall  not  exceed  25  cents  for  each  $1(X),  which 
shall  be  expended  in  purchasing  necessary  tools 
with  which  to  work  the  roads  in  the  district 
and  materials  to  build  or  repair  bridges  and 
culverts:  but  the  money  derived  from  taxes 
on  property  wholly  within  incorporated  cities, 
towns,  and  villages  shall  be  paid  to  the  treas- 
urer of  such  municipality.  Held,  that  Act  June 
1,  1909,  did  not  apply  to  taxes  assessed  under 
the  Constitution,  for  the  act  of  May  6,  1909,  was 
passed  to  give  effect  to  the  Constitution  and 
uses  its  terms,  while  the  latter  act  is  an  ad- 
ditional system  of  taxation,  and  hence  a  road 
tax  levied  under  the  Constitution  need  not 
be  apportioned  between  the  townsliip  board  of 
trustees  and  the  treasurer  of  any  municipality 
lying  in  the  township. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §f  380,  393;    Dec.  Dig.  {  122.*] 

3.  HiOHWATs    (S   122*)— AssEssyTENTS— Stat- 
tJTORT  Pbovisionb— Retboactive  Laws. 

Act  June  1,  1909  (Laws  1909,  p.  870), 
providing  for  an  apportionment  of  road  taxes 
between  municipalities  and  townships,  contain- 
ing no  terms  indicating  that  the  Legislature 
intended  it  to  have  a  retroactive  effect,  cannot 
affect  taxes  levied  before  its  passage  under 
Const,  art.  10,  |  22,  for  a  law  will  not  be  con- 
sidered retroactive  in  the  absence  of  legislative 
sanction,  express  or  implied. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §{  380,  393;    Dec.  Dig.  $  122.*] 

In  Banc.  Error  to  Circuit  Court,  Sullivan 
County;    Fred  Lamb,  Judge. 

Mandamus  by  Green  City  against  Calvin  S. 
Martin,  as  Trustee  and  ex  officio  Treasurer 
of  Penn  Township  in  Sullivan  County.  There 
was  a  Judgment  awarding  a  peremptory  writ, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded, witb  directions  to  quash  the  alter- 
native writ  and  deny  a  peremptory  writ. 

Hlgbee  &  Mills,  for  plaintiff  in  error.  R. 
E.  Ash  and  Jno.  W.  Bingham,  for  defend- 
ant in  error. 

LAMM,  J.  Mandamus.  Error  to  Sullivan 
circuit  court.  For  convenience,  relator  be- 
low (defendant  in  error  here)  will  be  call- 
ed "plaintitf."  Similarly,  respondent  below 
(plnlntur  in  error  here)  will  be  called  "de- 
fendant." 

[1]  Sullivan  county  is  under  township 
organization,  with  a  municipal  township 
dubbed  "Penn."  Within  the  borders  of  Penn 
township  lies  "the  city  of  Green  City"^ne 
of  the  fourth  class.  For  the  year  1909  there 
was  assessed,  levied,  and  caused  to  be  col- 
lected by  the  board   of  directors  of  Penn 


township  a  road  and  bridge  tax  of  25  cents 
to  each  $100  of  the  valuation  of  its  taxable 
wealth — this,  it  is  claimed,  by  virtue  of  a 
constitutional  amendment  (presently  set 
forth)  adopted  in  November,  1908,  and  now 
appearing  as  section  22,  art  10,  of  our  Ckin- 
stitutlon.  In  due  time  the  tax  so  collected 
came  into  the  official  hands  of  defendant. 
Martin;  said  Martin  being  trustee  of  Penn 
township,  and  by  that  token,  by  grace  of  the 
statute,  ex  officio  treasurer.  Of  the  body  of 
that  tax  $457.70  came  from  taxable  property 
situate  within  the  limits  of  the  city  of  Green 
City.  Presently  there  sprang  up  a  disimte 
and  squabble,  viz.:  Plaintiff  contended  said 
sum  of  $457.70  should  be  turned  over  to 
Jones,  its  city  treasurer,  to  be  used  on  its 
streets.  Defendant  stood  out  against  that 
view  of  it  Straightway  on  the  heels  of  that 
dispute  a  demand  was  made  (and  refused) 
for  said  sum.  Thereat  plaintiff  sued  out  an 
alternative  writ  of  mandamus  in  the  SolII- 
van  circuit  court  Presently  such  steps  were 
there  taken  as  made  the  facts  set  forth  in 
the  alternative  writ  (which  facts  already 
sufficiently  appear)  conclusive  on  defendant 
for  the  purposes  of  the  case,  and  left  the 
only  open  question  one  of  law.  Presently 
Judgment  went  against  defendant,  and  a  per- 
emptory writ  was  awarded.  Thereat  defend- 
ant in  due  time  brought  error.  Whereupon 
we  granted  a  supersedeas  on  defendant's 
giving  bond. 

There  stood  on  the  Revised  Statutes  of 
1899  section  10,326.  In  1907  (Laws  of  1907, 
p.  419)  that  section  was  amended.  The 
amendatory  act  provided,  inter  alia,  that  the 
township  board  of  directors  shall,  at  their 
regular  meeting  in  April  of  each  year,  assess 
the  amount  of  road  tax  levied  on  each  $100 
worth  of  real  and  personal  property,  etc., 
subject  to  taxation  in  the  township.  It  be- 
came part  of  the  administrative  scheme  out- 
lined in  article  14,  c.  168,  R.  S.  1899,  relating 
to  township  organization  and  roads,  bridges, 
etc.,  thereunder.  Thereby  the  township  board 
had  control  of  roads  and  road  districts  and, 
under  given  conditions,  constructed  and  kept 
in  repair  bridges.  Such  board  (1S99)  had 
power  to  levy  a  road  tax  of  20  cents  on  the 
$100  valuation.  R.  S.  1899,  f  10,324.  That 
statute  was  repealed  In  1901  and  a  new  one 
enacted  giving  such  board  the  right  to  levy 
15  cents.  Laws  of  1901,  p.  254.  The  then 
scheme  is  silent  in  regard  to  dividing  the 
road  taxes  with  cities  situate  in  the  town- 
ship, and  there  was  then,  or  course,  as  now, 
the  familiar  well-known  constitutional  limi- 
tation on  the  power  of  taxation  for  all  town- 
ship or  county  purposes.  Such  was  the  stat- 
utory scheme  at  the  time  the  road  taxes  in 
question  were  assessed,  levied,  and  became 
due. 

Turning  now  to  the  Constitution.  In  1908 
an  amendment  thereto  was  adopted  enlarging 
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the  constitutional  right  of  taxation  for  road 
and  bridge  purposes.  That  amendment  ap- 
pears now  as  section  22,  art.  10,  reading: 
"In  addition  to  taxes  authorized  to  be  levied 
for  county  purposes  nnder  and  by  virtue  of 
section  11,  article  10  of  the  Constitution  of 
this  state,  the  county  court  in  the  several 
counties  of  this  state  not  under  township 
organization,  and  the  township  board  of  di- 
rectors in  the  several  counties  under  town- 
ship organization,  may,  In  their  discretion, 
levy  and  collect,  In  the  same  manner  as  state 
and  county  taxes  are  collected,  a  special  tax 
not  exceeding  twenty-flve  cents  on  each  $100 
yaluatlon,  to  be  used  for  road  and  bridge 
purposes,  but  for  no  other  purpose  whatever; 
and  the  power  hereby  given  said  county 
courts  and  township  boards  is  declared  to  be 
a  discretionary  power." 

In  1909  the  Legislature,  evidently  working 
on  the  theory  that  said  amendment  to  the 
Constitution  contemplated  (or  needed)  legis- 
lative aid  to  breatbe  into  it  the  breath  of 
life  as  a  going  and  operative  law,  passed  an 
act  approved  May  6, 1909,  with  an  emergency 
clause  (Laws  of  1909,  p.  767)  reading: 

"Section  1.  May  levy  twenty-flve  cents  on 
hundred  dollars  for  roads  and  bridges. — The 
coimty  court  of  any  county  in  the  state  which 
Is  not  under  township  organization,  and  the 
township  board  of  directors  of  any  township 
in  any  county  which  is  under  township  or- 
ganization, may,  annually,  In  their  discre- 
tion, at  the  same  time  and  in  the  same  man- 
ner as  taxes  are  now  required  by  law  to  be 
levied  for  county  purposes,  levy  an  annual 
tax  In  addition  to  those  now  authorized  by 
law  In  any  amount  not  exceeding  twenty- 
flve  cents  on  each  one  hundred  dollars  valua- 
tion on  all  property  subject  to  taxation  in 
such  county  or  township,  to  be  known  as  a 
special  road  and  bridge  tax."  (Now  section 
11,760,  R.  S.  1009.) 

"Sec.  2.  How  collected  and  for  what  used. 
— All  taxes  levied  under  the  provisions  of 
the  foregoing  section  shall  be  collected  In 
the  manner  and  at  the  same  time  as  taxes 
for  county  purposes  are  now  collected,  and 
all  moneys  arising  therefrom  shall  be  by  the 
county  court  or  township  board  of  directors 
appropriated,  set  apart  and  kept  as  a  special 
road  and  bridge  fund,  and  shall  be  used  for 
road  and  bridge  purposes,  and  for  no  other 
purposes  whatever."  (Now  section  11,770, 
R.  S.  1909.) 

By  its  farther  act,  approved  June  1,  1909, 
the  same  Legislature  repealed  the  whole  of 
article  14,  c.  168,  R.  S.  1899,  and  enacted  a 
new  law  in  30  sections  covering  the  subject- 
matter  of  said  article  14,  and  outlining  a 
hew  scheme  relating  to  roads,  highways,  and 
bridges  under  township  organization.  Laws 
of  1909,  p.  870  et  seq.  As  there  was  no  emer- 
gency clause  to  this  new  act,  it  went  in  effect 
later.  State  r.  Schenk,  142  S.  W.  263,  Just 
handed  down.  Among  others,  this  new  act 
carried  the  following  provision  (section  19, 
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now  section  11,767,  R.  S.  1909):  "Sea  19. 
Board  shall  assess  property. — ^The  township 
board  of  directors  shall,  at  the  regular  meet- 
ing In  April  of  each  year,  assess  upon  all  real 
and  personal  property  In  their  township 
made  taxable  by  law  for  state  and  county 
purposes,  including  railroad,  telegraph  and 
telephone  lines,  a  tax  for  road  and  bridge 
purposes,  which  shall  not  exceed  twenty-flve 
cents  on  the  one  hundred  dollars  valuation. 
Said  road  tax  shall  be  collected  and  paid  by 
the  township  collector  Into  the  township 
treasury  as  other  township  tax,  and  the 
township  treasurer  shall  place  the  same  to 
the  credit  of  the  road  district  from  which 
said  tax  was  collected,  and  shall  pay  same 
to  the  overseer  of  said  district  on  the  war- 
rants of  the  township  board.  The  money  de- 
rived from  such  road  tax  shall  be  expended 
by  the  respective  road  overseers,  imder  the 
direction  of  the  township  board,  in  pur- 
chasing necessary  tools  loith  tolUch  to  toork 
the  roads  in  his  distriot.  In  purchasing  ma- 
terial to  build  or  repair  bridges  and  culverts, 
and  for  such  other  expenditure  as  may  be 
necessary  to  keep  the  roads  in  his  district  in 
good  order:  Provided,  that  the  money  deriv- 
ed from  taxes  on  prot)erty,  situate  wholly 
within  incorporated  cities,  towns  and  vil- 
lages, shall  be  paid  to  the  treasurer  of  such 
dty,  town  or  village,  to  be  applied  to  the 
construction  and  reconstruction  of  roads  and 
highways  In  said  municipal  corporations." 

Such  are  the  constitutional  and  statutory 
provisions  held  In  judgment  The  question 
here  is:  Under  the  facts  first  outlined,  and 
the  provisions  of  law  set  forth,  could  the 
writ  of  mandamus  go? 

We  answer  that  question,  no,  because: 

The  writ,  the  petition,  and  the  brief  of 
plalntlfTs  counsel,  proceed  on  the  underlying 
theory  that  the  tax  In  question  was  assessed 
and  levied  by  virtue  of  section  22,  art  10, 
supra,  of  the  Constitution.  We  think  that 
position  sound  if  the  tax  Is  to  be  allowed  any 
legal  foundation  at  all.  This,  for  the  reason 
there  was  no  authority  then  existing  to  make 
a  road  and  bridge  levy  of  25  cents  on  the 
$100  valuation,  except  we  put  our  finger  on 
said  constitutional  provision.  Under  the  stat- 
ute In  force  at  the  time  of  that  levy  and 
assessment,  the  board  could  not  go  over 
15  cents  to  the  $100  (R.  S.  1899,  |  10,324, 
supra,  as  amended  In  1901  [Laws  of  1901,  p. 
254]),  and  the  new  statute  permitting  a  levy 
of  25  cents  to  the  $100  (section  11,767,  R.  S. 
1909,  supra)  had  not  become  effective  at  the 
time.  So  that,  unless  the  assessment  and 
levy  were  made  under  said  amendment  to  the 
Constitution,  they  take  root  lu  no  warrant  of 
positive  law.  They  may  be  likened  to  a  cer- 
tain well-known  dove  sent  forth  from  the 
ship  of  an  ancient  navigator,  which,  for  the 
nonce,  found  no  rest  for  the  sole  of  Its  foot 

Counsel  for  plaintiff  do  not  contend  there 
Is  any  authority  in  said  constitutional  provi- 
sion itself  for  the  division  between  the  dty 
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of  Green  City  and  Pom  township  of  the  tax 
so  assessed,  levied,  and  collected.  Their  po- 
sition is  that  the  right  to  sncta  division  Is 
found  In  the  statute,  viz.,  in  the  proviso  at 
the  foot  of  said  section  11,767.  They  pnt 
aU  their  eggs  In  that  basket  If  tt  fall,  what 
than? 

[21  Let  US  look  to  the  matter.  ▲  critical 
gloss  of  that  section  fnmlsbes  Indnbltable 
Internal  evidence  that  neither  the  section 
nor  the  proviso  has  a  whit  to  do  with  a  tax 
laid  under  that  constltatlonal  amendment. 
The  section  Is  merely  an  attempted  continua- 
tion of  the  old  power  and  duty  existing  be- 
fore the  amendment  to  collect  taxes  at  large 
for  rond  purposes.  A  comparison  of  the  lan- 
guage of  the  am^idment  with  that  of  the 
section  puts  that  view  of  It  quite  beyond 
doubt  or  cavU.    For  Instance: 

The  amendment  makes  the  power  to  levy 
the  tax  a  discretionary  power  In  the  board 
ox  county  court  It  uses  the  auxiliary  verb 
"may."  There  Is  much  vital  matter  colled  op 
In  that  may;  for  thereby  It  cometh  to  pass  that 
the  tax  may  be,  or  may  not  be,  levied  precise- 
ly as  the  informed  discretion  of  the  board  or 
court  speaks  at  the  time.  E  converse  the  sec- 
tion is  imperative  and  mandatory  In  form.  It 
says  the  court  or  board  "shall"  make  the  as- 
sessment, etc.  The  only  leeway  left  to  board 
or  court  under  section  11,767,  is  In  the  amount 
of  the  levy,  and  not  In  the  fact  of  the  levy. 

Again,  the  amendment  makes  the  proceeds 
of  the  levy  a  special  fund  for  a  limited  and 
specific  purpose,  viz.,  "to  be  used  for  road 
and  bridge  purposes,  but  for  no  other  pur- 
poses whatever."  Now,  section  11,767  or- 
dains that  the  tax  levied  under  that  section 
may  be  used  for  the  purposes,  among  other 
tilings,  of  buying  tools  with  which  to  work 
the  roads  In  the  district  Is  not  such  use 
foreign  to  the  purview  of  the  closely  guarded 
constitutional  amendment? 

Again,  In  the  proviso  to  the  section  (the 
staff  plaintiff  leans  on)  it  is  said  that  the 
pro  rata  share  paid  to  the  dty  treasurer 
"shall  be"  applied  to  the  "construction  and 
reconstruction  of  roads  and  highways."  It 
says  nothing  about  bridges.  In  a  popular  or 
colloquial  sense  a  bridge  may  be  part  and 
parcel  of  a  road  or  highway.  Therefore,  In 
a  broad  way,  when  a  statute  says  highways 
and  roads.  It  may  mean  bridges  also.  But 
our  road  statutes,  passim,  use  the  term 
"bridges"  when  they  mean  bridges.  So  the 
amendment  to  the  Constitution  we  are  con- 
sidering spedflcally  mentions  bridges  as  weU 
as  roads.  In  that  view  of  it  is  It  not  a  little 
singular  that  the  term  "bridges"  should  be 
omitted  in  the  proviso  to  the  statute  If  that 
statute,  as  contended,  was  Intended  to  sup- 
plement the  Constitution  and  affect  taxea 
going  Into  a  special  road  and  bridge  fund? 

Finally,  the  matter  Is  set  completely  at 

rest  when  we  see,  as  we  must  that  the  Legls- 

latore,  by  other  provisions  of  law,  enacted 

-''  the  same  session,  undertook  to  aid  the 

<dm«nt  put  It  afoot  as  a  going  law,  and 


safeguard  tlie  constltntioiial  ftmd  bf  oaOln- 
ing  administrative  details.  Witneas:  B. 
S.  1909,  H  11,769,  11,770,  supra.  Plainly 
those  sections  gave  legislatiTe  dirwHonn 
anent  that  constitutional  tax  and  cover  tbe 
subject-matter  like  a  blanket  They  apeak 
of  an  "additional"  road  tax,  precisely  as  the 
Constitution  spealu  of  an  additional  road 
tax.  Wltbal,  the  sections  speak  of  the  tax  as 
"a  special  road  and  bridge  tax."  Therewith 
they  agree  with  the  intoit  and  verbiage  of 
the  amendment  itself.  The  sections  speak 
of  the  tax  as  one  which,  touching  its  levy, 
the  county  or  townsh^  has  a  discretionary 
power.  Therewith  they  connect  tbemsdves 
in  words  and  thought  directly  with  tbe 
amendment  Moreover,  section  11,770  is  the 
mandate  (and  only  mandate)  of  the  lawmak- 
er defining  the  officials  into  whose  hands  the 
constitutional  tax  passes,  and  who  are  charg- 
ed with  the  disbursonent  thereof  in  a  way 
to  subserve  the  constitutional  purpose.  It 
ordains,  Inter  alia,  that  "all  moneys  arising 
therefrom  shall  be  by  the  county  court  or 
township  board  of  directors  appropriated. 
set  apart  and  kept  •  •  •  and  •  •  • 
used  for  road  and  bridge  purposes,  and  for 
no  other  purposes  wliatever."  That  language 
rivets  the  statute  to  the  constitntional  amend- 
mentt  and.  in  Its  admlnistratlTe  details, 
points  to  the  township  board  as  the  legal 
custodian  and  disburser  of  the  special  fund. 
By  the  same  token  it  excludes  the  dty.  Ex- 
pressio  unlus,  etc  The  force  of  section  11,767, 
If  any,  must  be  held  to  be  spent  on  other 
road  levies. 

The  premises  considered,  we  rule  that  tbe 
section  relied  on  by  plaintiff,  viz.,  11,767. 
does  not  apply,  but  that  sections  11,769  and 
11,770  do  apply.  Wherefrom  it  follows  that 
no  division  of  the  constitntional  road  and 
bridge  fund  between  the  city  and  township 
finds  warrant  In  the  law;  ergo  the  Judg- 
ment was  wrong. 

[8]  A  further  legal  barrier  in  plaintifPa 
way — one  n,ot  to  be  overleaped — is  this: 
Were  we  to  admit  by  way  of  argum^it  only, 
that  the  division  of  road  funds  directed  by 
section  11,767  had  reference  to  the  special 
constitutional  road  and  bridge  fund,  yet  to 
bold  it  applicable  to  tbe  tax  levy  of  1909 
would  be  to  make  It  retroactive.  This,  absent 
words  in  the  statute  clearly  Importing  such 
Idea,  we  could  not  do.  Retroactive  laws  are 
likely  to  be  unjust  and  are  never  allowed 
except  they  liave  legislative  sanction,  ex- 
press or  necessarily  implied,  and  then  they 
must  square  themselves  with  the  constitu- 
tional provisions  leveled  at  retroepective  laws. 
Manwarlng  v.  Company,  200  Mo.,  loc  dt 
718,  98  S.  W.  762;  aark  t.  Railroad,  219  Mo.. 
loc.  dt  624  et  seq.,  118  S.  W.  40. 

Counsel  for  defendant  under  this  head, 
dte  us  to  two  cases  relating  to  taxes  and 
apparently  running  on  all  fours.  State  ex 
rel.  V.  Thompson,  41  Mo.  25;  State  ex  rel. 
V.  Ferguson,  62  Mo.  77. 

Counsel  for  plaintiff  argue  that  the  constl- 
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tDtional  amendment  In  judgment  Is  self-en- 
forcing— i.  e.,  that  the  tax  In  hand  could  be 
levied  without  an  aiding  leglalatlve  act.  As 
to  that  we  say  neither  aye  nor  nay.  Let  the 
question  be  reserved  for  some  case  turning 
on  It  The  final  and  decisive  question  here 
Is  not  BO  much  by  what  law  the  tax  was 
levied,  or  whether  the  levy  was  legal  or  not, 
but  by  what  law  It  Is  to  be  divided,  U  at  all. 
If  It  be  as  argued,  yet  counsel  do  not  con- 
toid  the  dty  gets  any  of  the  tax  by  virtue 
of  the  Constitution.  They  are  driven  to  the 
statute  for  their  right,  and  the  statute  they 
lay  hold  of  falls  them.  If  the  division  of 
such  special  road  and  bridge  fund  be  Just, 
relief  must  be  asked  at  the  hands  of  the  law- 
makers, not  of  the  coarts. 

Counsel  for  defendant  make  some  conten- 
tions, which,  In  view  of  the  disposition  to 
be  made  of  the  case,  we  deem  afield. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded,  with  directions  to  quash  the 
alternative  writ  and  deny  a  peremptory  one. 
It  Is  so  ordered.    All  concur. 


STATE  ex  rel.  MARKS,  CoDector,  v.  WB8- 
SELL  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  29,  19U.) 

1.  OOUBTB     (I     116*)— BKOOBDS  — POWKB    TO 

Amknd. 

Under  the  common  law  and  in  the  absence 
of  statutes  to  the  contrary,  during  the  whole 
of  the  term  in  which  any  judicial  act  is  done, 
the  proceedings  are  considered  to  continue  in 
fieri,  and  even  after  judgment  the  record  re- 
mains in  the  breast  of  the  judge;  and  henoe 
is  subject  to  amendment. 

[Ed.    Note.— For    other    cases,    see    Courts, 
Cent.  Dig.  tf  369-373;   Dec  Dig.  {  116.*] 

2.  Taxahor  (S  689*)— Saleb  — Vaoatiow  — 
Powni. 

The  drcoit  court,  in  a  proper  case,  may 
set  aside  a  tax  sale  nnder  execation,  in  a  salt 
brought  by  a  tax  collector,  on  motion  made 
at  the  term  at  which  the  execution  was  re- 
turnable, though  the  judgment  was  rendered  at 
a  preceding  term. 

[Ed.   Note. — For  other  cases,   see  Taxation, 
Cent  Dig.  H  1380-1386;   Dec.  Dig.  i  689.*] 

8.  Taxation  (|  689*) —Sales- Vacation — 

GBOVNDB— INSUTFIOIENT     SeBVICK    OF    PBO- 
OBSS. 

As  against  the  purchaser,  a  delinquent 
real  estate  taxpayer  is  entitled  to  vacation  of 
a  sale  of  the  land  made  at  a  sacrifice  under 
execution,  in  a  snit  brought  by  the  tax  col- 
lector, where  he  was  served  by  publication  as 
being  a  nonresident,  though  he  resided  in  the 
state,  in  an  adjoining  county,  and  his  place  of 
residence  could  have  been  readily  ascertained. 
[Eld.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  M  1380-1386;   Dec.  Dig.  {  689.*] 

4.  las  Pendens   (|  28*)— Tax  Sams— Pdb- 

0HASXB8. 

One  who  purchased  land  from  a  tax  sale 
purchaser  under  execution,  in  a  suit  by  the 
tax  collector,  took  subject  to  the  right  of  the 


delinquent  taxpayer  to  move  to  set  aside  the 
sale  for  want  of  proper  service  against  him. 

[S!d.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  t  67;    Dec  Dig.  |  25.*] 

8.  Taxation  (|  689*)— Sales— Vacation. 

It  appearing,  on  proceedings  by  a  delin- 
quent real  estate  taxpayer  to  vacate  a  sale  of 
the  land  under  execution,  in  a  suit  by  the  tax 
collector,  on  the  ground  of  insufficient  service 
of  process  against  Urn,  that  the  entire  amount 
of  the  prinopal  judgment  and  costs  has  been 
deposited  in  court  the  judgment  of  vacation 
should  direct  satisfaction  of  the  judgment  of 
record,  instead  of  its  vacation,  and  should 
direct  that  the  sale  and  the  deed  thereunder 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1380-1386;   Dec  Dig.  t  689.*] 

Appeal  from  Circuit  Court  Newton  Coun- 
ty; Argus  Cox,  Judge. 

Action  by  the  State  of  Missouri,  on  rela- 
tion of  0.  J.  Marrs,  Collector,  against  R.  J. 
Wessell  and  others.  From  a  Judgment  set- 
ting aside  a  Judgment  enforcing  a  tax  Hen, 
and  setting  aside  a  sale  and  deed  thereunder, 
E.  S.  Kenney  appeals.  Remanded,  with  di- 
rections. 

This  Is  an  appeal  from  the  Judgment  of 
the  Newton  circuit  court  setting  aside,  on 
motion  of  the  defendant  Pierce,  the  owner  of 
the  land  in  question,  its  Judgment  In  the 
principal  suit  enforcelng  the  lien  of  the  state 
for  taxes  of  1902  and  1903  against  40  acres  of 
land  In  that  county,  being  the  N.  E.  ^  of  the 
N.  E.  ^  of  section  11,  township  26  of  range 
29,  recalling  a  special  execution  issued  there- 
on, and  setting  aside  a  sale  made  under  said 
execution  and  the  sheriff's  deei  made  pursu- 
ant thereto. 

The  execution  was  issued  by  the  derk  Oc- 
tober 31,  190S;  the  sale  was  made  during  the 
same  term,  on  December  18,  1905;  and  the 
deed  was  executed  and  acknowledged  during 
the  same  term  and  on  December  21st  Mr. 
Horace  Ruark,  attorney  for  the  tax  collector, 
who  instituted  and  had  charge  of  the  suit 
was  the  purchaser  at  the  execution  sale  for 
$95.  On  January  5,  1906,  Mr.  Ruark  con- 
veyed the  land  by  warranty  deed  to  the  ap- 
pellant Kenney,  for  $350.  The  execution 
was  returnable  at  the  April  term,  1906,  and 
was  returned  at  that  term  with  a  report  of 
sale.  At  the  same  term,  and  on  June  4,  1906,, 
this  motion  was  filed  by  the  defendant 
Pierce. 

The  petition,  which  was  signed  by  ISr. 
Ruark,  states  that  the  defendants  "B.  J. 
Wessell  and  Samuel  W.  Pierce  are  nonresi- 
dents of  the  state  of  Missouri,  so  that  the 
ordinary  process  of  law  cannot  be  served  up- 
on them  in  this  state,"  and  publication  was 
made  by  order  of  the  clerk  in  vacation.  The 
fact  is  that  both  were  residents  of  the  state 
of  Missouri,  and  well  known  In  the  vicini- 
ty of  the  land.  Mr.  Pierce,  who  had  lived  in 
Monett  10  miles  from  the  land,  for  17  years, 
was  the  sole  owner,  and  the  deeds  by  which 
he  acquired  it  which  were,  at  the  time  the 
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suit  was  instituted,  on  record  In  Newton 
county,  stated  correctly  his  residence.  Mr. 
Ruark  stated  In  bis  testimony  as  his  reason 
for  not  ascertaining  the  residence  of  the  tax 
debtor:  "A  lawyer  couldn't  go  and  examine 
the  records  of  this  little  tax  suit  where  his 
fee  will  not  average  over  $1.50  apiece."  His 
testimony  also  shows  that  he  had  the  as- 
sistance of  an  abstractor  in  the  performance 
of  this  duty. 

The  motion  asks  the  court  to  set  aside  the 
tax  Judgment,  to  recall  the  execution  issued 
thereon  and  quash  the  same,  and  to  set  aside 
the  sale  and  sheriff's  deed  to  Ruark  there- 
under, and  the  deed  from  Ruark  to  Kenney, 
and  states  as  grounds  for  such  action  the 
matters  set  forth  above,  and  many  other 
things  which  we  do  not  consider  It  neces- 
sary In  deciding  this  case  to  mention.  It  al- 
so contains  the  following  paragraph:  "De- 
fendant further  shows  that  part  of  the  mon- 
ey paid  by  said  Ruark  for  said  land  is  yet 
In  the  hands  of  the  sheriff;  the  balance  hav- 
ing been  paid  on  the  costs  of  this  case;  that 
this  defendant  is  willing  and  now  offers  to 
pay  said  Ruark  or  his  grantee,  Kenney,  any 
costs  or  taxes  or  expenses  paid  out  In  this 
case,  or  to  refund  to  them,  or  either  of  them, 
the  amount  bid  and  paid  for  said  land,  and 
asks  this  court  to  ascertain  and  determine 
what  amount  is  justly  due  said  parties,  or 
either  of  them,  and  that  defendant  be  allow- 
ed to  pay  the  same  to  them,  or  into  court  for 
them,  on  this  court  setting  aside  the  sale 
herein  and  the  said  sberifTs  deed  to  Ruark 
and  his  deed  to  Kenney." 

It  was  called  for  trial  on  July  23,  1906, 
that  being  the  21st  day  of  the  AprU  term, 
1906,  of  said  Newton  circuit  court,  and  the 
following  entry  was  then  made:  "Now,  on 
this  day,  the  motion  to  set  aside  the  Judg- 
ment and  sale  of  land  and  sheriff's  deed 
thereunder,  heretofore  filed  in  this  case  on 
the  4th  day  of  June,  1906,  coming  on  to  be 
heard,  and  the  plaintiff  being  present  in  per- 
son and  by  his  attorney,  Ruark,  who  appears 
for  himself  also,  and  his  grantee,  E.  S.  Ken- 
ney, being  present  in  person  and  by  his  at- 
torney, O.  L.  Cravens,  and  the  defendant  be- 
ing present  in  person  and  by  his  attorney, 
J.  T.  Sturgls,  and  the  parties  announce  ready 
for  trial,  but  the  court  stenographer  not  be- 
ing present,  and  the  court  not  being  able  to 
hear  and  determine  said  iuotlon  at  this  term 
of  court,  the  same  is  by  the  court,  with  the 
consent  of  the  parties,  continued  for  fur- 
ther hearing  at  the  October  term  of  this 
court" 

At  the  October  term,  1006,  Kenney  filed 
his  answer  to  the  motion,  and  the  matter 
proceeded  to  trial,  evidence  being  introduc- 
ed by  the  parties,  in  which  the  facts  we  liave 
here  stated  were  practically  admitted,  and 
the  court  rendered  its  Judgment,  granting  to 
Pierce  all  the  relief  asked  in  his  motion; 
that  portion  of  the  Judgment  involved  In  the 
determination  of  this  appeal  being  as  fol- 
lows:   "The  court  further  finds  that  of  the 


purchase  money  received  by  the  sheriff  in  the 
sale  of  said  land  there  is  yet  in  his  Iiands, 
after  paying  all  costs  and  taxes  in  the  origi- 
nal suit  herein,  the  sum  of  $32.31,  which,  with 
the  consent  of  said  sheriff.  Is  ordered  and  is 
now  paid  Into  the  hands  of  the  derk  of  this 
court,  for  the  use  and  benefit  of  said  Ruark 
and  Kenney,  and  the  defendant  is  ordered 
to  deposit  with  the  clerk  the  sum  of  $62.89 
for  said  parties,  which  Is  accordingly  done. 
It  Is  therefore  ordered  and  adjudged  by  the 
court  that  said  motion  of  defendant  Pierce 
be  in  all  tilings  sustained;  that  the  Judg- 
ment rendered  In  this  cause  at  the  October 
term,  1905,  be  set  aside  and  for  naught  held; 
ttiat  the  sale  of  the  land  mentioned  to  Hor- 
ace Ruark,  under  execution  under  said  Judg- 
ment, be  set  aside  and  annulled,  and  the  exe- 
cution quashed,  and  the  deed  to  said  Ruark, 
as  purchaser  under  said  sale  and  Judgment, 
and  which  is  of  record  in  Book  26,  at  page  199, 
of  Newton  county  land  records,  and  the  deed 
from  said  Ruark  to  E.  8.  Kenney,  of  record 
in  Book  68,  at  page  469,  each  purporting  to 
convey  said  land,  be  and  the  same  are  here- 
by set  aside  and  for  naught  held,  and  that 
the  defendant  Pierce  be  adjudged  to  pay  the 
costs  accruing  on  this  motion;  and  that  exe- 
cution issue  therefor." 

Mr.  Ruark  stated  in  his  testimony  at  the 
trial  of  the  motion  that  at  the  time  of  the 
sheritTs  sale  there  was  a  good  crowd  pres- 
ent, in  which  was  one  Horatio  Sturgls;  that 
some  one  spoke  about  the  name  of  Mr.  Wes- 
sell;  and  tliat  Sturgls  said  that  be  lived  or 
did  live  In  Pierce  City,  or  Monett.  The  wit- 
ness thought  nothing  was  said  about  Pierce. 
He  did  not  know  at  the  time  but  what  tlie 
title  was  in  and  had  been  in  Pierce  and  Wes- 
sell  jointly.  After  he  had  bought  the  land  at 
the  sale,  Mr.  Marrs,  the  collector,  came  to 
him,  and  said  he  would  like  to  go  in  on  it 
The  witness  told  him  aU  right,  and  then 
spoke  to  him  about  wliat  Mr.  Sturgls  had 
said.    Mr.  Marrs  did  not  go  In  <m  it. 

O.  li.  Cravens,  for  appellant  Siza:  ft 
Kemp  and  Jno.  T.  Sturgls,  for  resiwndent 

BROWN,  C.  (after  stating  the  facts  as 
above).  (1,  2]  1.  It  is  a  doctrine  that  has 
constantly  received  the  sanction  of  this  court 
that,  "during  the  whole  of  the  term  in  which 
any  judicial  act  is  done,  the  proceedings  are 
considered  to  continue  in  fieri,  and  even  aft- 
er a  Judgment  has  been  rendered  the  record 
remains  in  the  breast  of  the  Judges  of  the 
court,  and  is  therefore  subject  to  amendment 
or  alteration  as  they  may  direct"  Crawford 
V.  C,  R.  I.  &  P.  Ry.  Co.,  171  Mo.  74.  66  S. 
W.  351,  and  cases  cited.  It  is  one  of  the 
common-law  powers  whlcli,  under  our  sys- 
tem of  Jurisprudence,  Inheres  in  the  oonstl- 
tutlon  of  every  court  of  record,  and  of  which 
It  can  only  be  deprived  by  statutory  enact- 
ment AuU  V.  St.  l/ouls  Trust  Company, 
149  Mo.  1,  13,  50  8.  W.  289.  Under  its  salu- 
tary application,  parties  ars  protected  from 
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what  woald  be  otherwise  the  irrevocable 
results  ot  hasty  or  inconsiderate  action,  and 
are  given,  before  they  can  be  finally  conclud- 
ed with  respect  to  their  property  or  pet- 
sonal  rights,  a  day  for  hearing  In  open  court, 
and  after  the  lapse  of  the  term  at  which  a 
final  Judgment  is  rendered  it  continues  to  be 
the  duty  of  the  court  to  supervise  the  pro- 
cess by  which  It  Is  enforced;  and  for  this 
purpose  the  law  has  provided  a  day  in  court, 
in  which  those  who  believe  such  process  has 
been  oppressively  used  against  them  may 
have  a  hearing.  As  has  been  said  by  this 
court,  "it  is  the  undoubted  duty  of  every 
court  to  see  that  its  process  is  not  abused 
and  perverted  to  the  oppression  of  Individu- 
als" (Ray  V.  Stobbs,  28  Mo.  35,  37);  but  this 
duty  would  be  a  barren  one,  indeed,  were  not 
some  time  and  place  provided  for  its  exer- 
cise. Accordingly  the  Legislature  has  en- 
acted that  every  execution  Issued  from  any 
court  of  record  shall  be  made  returnable  in 
term  time;  and  this  court  has  universally 
held  ttiat,  so  long  as  this  term  lasts,  it  is  in 
the  power  of  the  court  to  take  such  steps 
with  reference  to  the  execution  of  the  pro- 
cess as,  under  the  circumstances,  it  may 
think  Just  and  prudent,  upon  the  motion  of 
uny  party  to  the  proceeding  claiming  its  pro- 
tection. The  solicitude  of  our  courts  in  pre- 
serving to  litigants  and  others  this  opportu- 
nity for  protection  and  redress  is  illustrated 
in  Nelson  v.  Brown,  23  Mo.  13.  In  that  case 
the  writ  was  filed  in  the  office  of  the  clerk  at 
the  return  term,  without  any  Indorsement 
upon  it  showing  how  it  had  been  executed. 
At  the  next  term,  the  sheriff,  by  leave  of  the 
court,  Indorsed  on  it  a  return,  setting  forth 
the  sale  of  the  land  involved  in  the  proceed- 
ing. This  was  done  on  January  24th,  and  on 
the  5th  day  of  March,  and  during  the  same 
term,  defendant  filed  his  motion  to  set  aside 
the  sale.  This  court,  in  its  opinion,  said: 
"There  was  in  fact  no  return  of  the  writ  un- 
til during  the  term  in  which  this  motion  was 
made.  The  filing  of  the  writ,  without  any 
indorsement  upon  it  showing  the  manner  in 
which  it  was  executed,  A  no  return.  During 
the  term  at  which  the  return  was  filed,  this 
motion  was  made.  As  the  court  lent  its  aid 
in  permitting  a  return  then  to  be  made,  by 
which  it  appeared  for  the  first  time  that  the 
writ  had  been  executed,  the  Incidental  power 
of  quashing  that  return  for  irregularity  in 
the  proceeding  of  the  officer  followed  as  a 
consequence." 

This  court  has  ever  since  its  creation  liad 
frequent  occasion  to  mention  its  duty  and 
power  to  control  Its  own  process  in  the  in- 
terest of  Justice  and  humanity.  It  has  never 
given  any  expression  to  a  doubt  of  its  ex- 
istence. In  Norman  v.  Eastbum,  230  Mo. 
168,  188,  130  S.  W.  276,  281,  it  said:  "The 
motion  was  filed  by  Paxson  to  set  aside  the 
sale  at  the  return  term  of  the  execution.  It 
is  too  clear  for  discussion  that  Paxson'a  mo- 
tion to  set  aside  the  sale  was  made  at  the 
proper  term  and  in  the  proper  court     As 


said  by  Black,  J.,  in  Miller  v.  BarUett,  89 
Mo.,  loc.  dt  137  II  S.  W.  221]:  'Every  court 
has  the  exclusive  control  of  its  process,  and 
no  other  court  has  the  right  to  interfere 
with  or  control  it  Nelson  v.  Brown,  23  Mo. 
19;  Keyte  v.  Plemmons,  28  Mo.  104;  Mc- 
Donald v.  Tiemann,  17  Mo.  603.'  And  the  re- 
turn term  of  the  execution  is  the  term  at 
which  the  motion  should  be  made.  There 
can  be  no  doubt  of  the  Jurisdiction  of  the 
circuit  court  to  entertain  Paxson's  motion 
at  that  term."  We  must  accordingly  assume 
that  in  this  case  the  circuit  court  had  the 
right,  if  the  facts  indicated  the  propriety  of 
such  a  course,  to  set  aside  the  sale  to  Ruark 
upon  the  motion  filed  for  that  purpose. 

[3]  2.  That  the  sale  of  the  defendant 
Pierce's  land  under  the  execution  Issued  in 
the  principal  case  resulted  in  great  sacri- 
fice to  him  is  demonstrated  by  the  immediate 
sale  of  the  same  land  to  the  appellant  in  this 
case  for  nearly  four  times  the  amount  real- 
ized for  the  owner;  and  the  testimony  re- 
ceived at  the  trial  of  this  motion  tends 
strongly  to  show  that  its  real  value  for  agri- 
cultural purposes  was  at  least  four  times  the 
amount  paid  for  It  by  appellant,  in  addition 
to  which  it  has  a  purely  speculative  value  as 
possible  mining  property.  These  values,  in 
connection  with  the  contest  that  he  is  now 
making  for  the  privilege  of  paying  the  alleg- 
ed Indebtedness  which  constitutes  the  foun- 
dation of  the  judgment,  execution,  and  sale 
in  question,  fully  Justify  the  assumption 
that,  had  he  been  advised  of  the  beginning  of 
the  suit,  as  the  law  provides,  he  would  have 
avoided  the  trouble  and  expense  which  have 
resulted  from  the  subsequent  proceedings  by 
paying  the  demand,  or  defending  against  It, 
should  the  facts  have  Justified  a  defense. 

The  utmost  to  which  the  plaintiff  Is  enti- 
tled is  the  amount  of  its  judgment  and  costs, 
which  tiave  already  been  paid  into  the  court 
by  Pierce  for  its  use.  The  sheriff  has  also 
deposited  in  court  a  sufficient  sum  to  cover 
the  remainder  of  the  amount  bid  at  the  sher- 
iff's sale,  80  that  the  entire  amount  bid  is 
now  in  court,  subject  to  the  order  of  the  pur- 
chaser and  the  appellant,  his  grantee,  and 
the  Judgment  is  fully  paid.  The  only  con- 
troversy is  whether  or  not  the  sale  should  be 
set  aside,  and  the  purchaser  relegated  to  the 
position  he  occupied  before  it  occurred. 

That  the  defendant  Fierce  should  have  re- 
ceived personal  notice  of  the  institution  of 
the  tax  suit  is  unquestionable.  He  resided 
In  this  state.  In  an  adjoining  county  to  that 
in  which  the  land  was  situated  and  the  suit 
brought  His  residence  was  a  matter  of  rec- 
ord, where  it  was  the  duty  of  Mr.  Ruark, 
the  attorney  who  instituted  the  suit,  to  find 
it,  and,  having  found  It,  to  cause  summons  to 
issue  against  him,  and  service  to  be  made  in 
such  a  manner  as  would  bring  to  his  actual 
knowledge  the  beginning  of  a  proceeding 
having  for  Its  object  the  approprlatibn  of 
his  property,  if  necessary  to  discharge  his 
alleged  liability   to  the   public   for    unpaid 
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taxes.  The  law  antborlzUig  notice  to  non- 
reeld^its  by  publication  substitutes  a  fiction 
for  the  notice  which,  whenever  practicable^ 
efbould  constitute  the  real  foundation  of  ev- 
4t  judicial  inquiry,  for  the  purpose  of 
reaching  those  who,  being  voluntarily  beyond 
tjie  Jurisdiction  of  the  court,  cannot,  by  Its 
process,  be  more  directly  Informed  of  its  pro- 
feedings.  As  to  this  imperfect  substitute, 
Mr.  Wade,  in  his  Law  of  Notice  (2d  Bd.)  § 
1030,  says  that  It  depends  for  its  validity 
more  upon  its  strict  conformity  to  the  stat- 
VtB,  by  which  It  is  authorized,  than  upon  any 
Inherent  probability  of  its  conveying  intelli- 
gence of  the  impending  suit  to  the  party 
whose  rights  are  to  be  affected. 

The  statute  which  authorizes  the  courts  of 
this  state  to  render  Judgments,  In  such  cases 
as  we  are  now  considering,  upon  Imputed 
notice  by  publication  does  not  by  Its  terms 
confine  Its  operation  to  those  who  are  ac- 
tually nonresidents  of  the  state;  but  it  pro- 
vides that,  If  the  plaintiff,  or  other  person 
for  him,  ahaU  allege  in  lUs  petition  that  a 
defendant  is  a  nonresident  of  the  state,  the 
<derk  of  the  court  In  vacation  shall  make  an 
order,  directed  to  him,  notifying  him  of  the 
commencement  of  the  suit,  and  that  if  he 
falls  to  appear  on  the  day  named,  and  an- 
swer, the  petition  will  be  taken  as  confessed. 
R.  S.  Mo.  1909,  t  1770.  In  State  ex  rel.  v. 
Clarkson,  88  Mo.  App.  553,  558,  the  St  Louis 
C!ourt  of  Appeals,  referring  to  the  application 
of  this  statute  to  the  facts  of  a  case  like 
this,  said:  "Had  the  officers  of  the  law,  in- 
trusted with  the  enforcement  of  tax  liens  in 
Howell  county,  been  guided  by  what  was  be- 
fore them,  appellant  could  and  would  have 
been  personally  served  with  summons  and 
had  his  day  In  court  Instead  of  affording 
him  this  opportunity,  that  method  of  pro- 
cedure was  adopted  which  the  statutes  pro- 
vide for,  whereby  a  valid  Judgment  was  ob- 
tained against  the  appellant  for  the  non- 
payment of  taxes  assessed  against  his  lands, 
without  actual  notice  to  him.  It  is  alleged 
In  the  petition  In  the  tax  suit  that  the  ap- 
pellant was  a  nonresident  of  the  state.  This 
allegation  made  It  the  duty  of  the  clerk  of 
the  Howell  circuit  court  to  make  an  order  of 
publication  in  vacation.  *  •  *  This  order 
of  publication  was  duly  published  and  proven. 
In  Tooker  v.  Leake  et  al.,  146  Mo.,  loc.  dt 
429,  48  S.  W.  640,  speaking  of  a  similar 
order,  made  in  a  tax  case  under  like  circum- 
stances, the  court,  through  Brace,  said: 
'When  so  published,  and  the  publication  prov- 
ed, the  defendants  In  said  action  are  as  effec- 
tually served  with  process  as  if  served  by 
summons,  and  a  final  Judgment  rendered  on 
such  service  is  Just  as  conclusive  as  a  Judg- 
ment rendered  upon  service  or  summons,  ex- 
cept that  the  defendant  In  the  former  case 
may  within  three  years  after  the  rendition 
thereof  have  the  same  reviewed  and  set  aside 
for  good  cause,  as  provided  In  Revised  Stat- 
utes 1889,  §  2217  et  seq.' " 

It  Is  not  strange  that  persons  with  an  eye 
open  to  such  opportunities  should  see  in  such 


a  statute,  so  construed,  possibilities  for  prof- 
itable ftaud.  Without  the  danger  tliat  at- 
tends the  making  of  a  false  affidavit,  they 
might  sue  their  next-door  neighbor  for  the 
enforcement  of  a  Hen  existing  only  in  a  dis- 
eased imagination,  and  allege  in  the  unsworn 
petition  the  nonresidence  of  the  defendant 
and,  except  for  the  slender  chance  that  the 
neighbor  might  hear  of  the  proceeding,  pro- 
cure a  Judgment  have  the  property  sold  to 
an  innocent  purchaser,  and,  after  the  lapse 
of  the  term  to  which  the  execution  would  be 
returnable,  defy  the  real  owner  to  reclaim  it 
It  goes  without  saying  that  in  the  face  of 
Budi  opportunities  it  is  necessary  that  the 
courts  be  watchful  and  ready,  by  the  exer- 
cise of  their  Judicial  authorl^,  to  prevent 
such  abuse  of  their  process  whenever  their 
Jurisdiction  is  available.  E}qulty  Jurisdic- 
tion is  an  ineffective  substitute  for  this  con- 
trol, because  it  assumes  that  the  remedy  at 
law  has  become  extinguished;  that  the  trans- 
action is  no  longer  In  fieri;  that  It  has  be- 
come a  completed  act,  by  which  the  rights 
of  innocent  purchasers  in  good  faith  have  be- 
come fixed,  and  must  be  protected,  eveo 
against  the  party  who  suffered  the  original 
wrong. 

Mr.  Ruaik,  purchaser  at  the  execution  sale 
which  It  Is  now  sought  to  set  aside,  was,  at 
the  time  the  suit  was  brought  the  attorney 
for  the  collector  of  the  county  having  In 
charge  the  collection  of  the  delinquent  taxes, 
and  In  that  capacity  instituted  and  controlled 
this  particular  suit.  It  was  his  duty  to  see 
that  proper  notice  was  given  to  those  whom 
he  made  defendants  and  against  whom  he 
sought  Judgment.  In  this  particular  case. 
Information  as  to  the  residence  of  the  defend- 
ants was  easUy  available  at  the  very  place 
where  the  law  required  him  to  look  for  it 
because  it  was  necessary  that  he  should  as- 
certain the  owner  of  record,  and  the  only 
record  from  which  this  could  be  ascertained 
also  gave  the  residence  of  each  one  of  them. 
Although  he  had  an  abstractor  to  assist  him 
in  securing  this  information,  he  did  not  in 
this  case  avail  himself  of  his  services.  In- 
stead of  doing  so,  he  made  the  untrue  state- 
ment in  his  petition  that  the  defendants  were 
nonresidents  of  this  state,  and,  using  this  un- 
truth as  his  Justification  for  a  proceeding,  of 
which  they  had  no  actual  notice  or  knowl- 
edge, attempted  by  the  same  proceeding  to 
obtain  the  land  at  a  price  which,  as  demon- 
strated by  the  amount  he  received  for  It  from 
the  appellant  involved  great  sacrifice  to  the 
owner.-  The  only  excuse  be  now  has  to  offer 
for  the  false  statement  by  whldi  he  sought 
to  invoke  the  Jurisdiction  of  the  court  is 
that  "a  lawyer  couldn't  go  and  examine  the 
records  of  this  little  tax  suit  where  bis  fee 
will  not  average  over  $1.50  apiece"— an  ex- 
cuse which  does  not  recommend  Itself  to  a 
profession  which  recognizes  the  duty  to  per- 
form faithfully  such  services  as  its  membns 
may  undertake,  regardless  of  the  amount  of 
the  stipulated  fee. 

If  Mr.  Ruark  really  desired,  in  the  Inter 
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«st  of  Justice,  to  correct  the  oilstake  that  be 
had  made,  If  It  was  a  mistake,  and  to  protect 
the  defendants  against  any  loss,  not  already 
saflered  on  account  of  It,  It  came  to  blm  at 
the  sale,  which  occnrred  several  months  be- 
fore his  execution  was  returnable.  At  that 
time,  according  to  his  statement,  he  still 
tboui^t  the  title  was  in  Pierce  and  Wessell 
Jointly,  and  heard  Mr.  Sturgls  say  that  Wes- 
seU  llTed  in  Pierce  City,  or  Monett  He 
thought  that  nothing  was  said  at  the  time 
about  Pierce,  but  did  not  seem  willing  to 
testify  to  that  fact  directly  and  positively, 
although  the  conversation  assumed  so  much 
Importance  in  his  mind  that  he  told  it  to 
his  client,  Mr.  Marrs,  who  was  considering 
the  question  of  going  in  with  him  on  the 
purchase.  There  was  nothing  in  the  world 
to  hinder  his  taking  part  in  this  conversation, 
and  such  information  as  he  got  should  have 
determined  .him,  if  Jurisdiction  in  the  case 
had  been  wrongfully  acquired,  to  have  sus- 
pended the  sale  until  the  owner  should  have 
an  opportunity  to  protect  himself.  The  time 
was  ample  in  which  to  have  done  this  dur- 
ing the  life  of  the  execution.  Instead,  how- 
ever, of  taking  this  course,  he  hastened  to 
make  his  purchase  and  realize  his  profit, 
completing  the  transaction  when  there  was 
still  three  months  to  elapse  before  bis  ex- 
ecution would  be  returnable. 

It  is  clear  that,  so  far  as  Mr.  Ruark  is 
concerned,  he  ought  not  to  be  permitted,  as 
against  Mr.  Pierce,  to  retain  the  profits  of 
his  own  wrong.  The  soundness  of  this  prop- 
osition does  not  seem  to  be  seriously  ques- 
tioned by  the  appellant,  but  he  does  urge,  as 
we  understand  his  argument,  that  at  the  time 
this  motion  was  filed  the  Judgment,  by  the 
lapse  of  the  term  in  which  it  was  rendered, 
had  passed  its  period  of  repose  in  the  breast 
of  the  Judges  of  the  court,  and,  being  regu- 
lar on  its  face,  could  not  be  attacked  by  mo- 
tion, but  could  only  be  questioned  by  an 
equitable  proceeding  Instituted  directly  for 
that  purpose,  and  that  it  follows  that  th^ 
execution  issued  to  enforce  it  is  equally  im- 
mune. 

It  was  said  by  this  court,  in  Ray  t.  Stobbs, 
■upra,  that:  "Every  one  taking  title  under 
the  process  of  a  court  must  be  understood 
as  taking  subject  to  the  approval  of  the  pro- 
ceedings had  under  It."  We  have  already 
seen  that  the  supervision  of  the  court  over 
the  execution  of  Its  final  process  extends 
throughout  the  entire  term  to  wblcb  it  is  re- 
turnable. During  all  this  time.  It  is  Its 
duty  to  see  that  the  process  is  not  abused  or 
perverted  to  the  oppression  of  individuals, 
and  in  case  of  an  execution  sale  there  is 
scarcely  any  fraud  or  Irregularity,  either  in 
the  Issuing,  form,  or  execution  of  a  writ, 
which  may  not  be  made  the  occasion  for  a 
motion  to  vacate  such  sale.  McKee  v.  Logan, 
82  Mo.  526.  In  fact,  the  control  of  the  court 
over  Budi  process  and  aU  proceedings  under 
it  is  absolutely  within  the  limits  of  a  sound 
discretion.    The  only  question  to  be  asked 


and  answered  In  sndi  a  case  seems  to  be. 
Should  the  action  complained  of  be  permit- 
ted in  Justice  and  good  conscience  to  stand? 
In  this  case  the  property  of  an  individual 
was  sacrificed  in  a  proceeding  of  which  he 
had  no  notice  or  knowledge,  and  therefore 
no  opiwrtunity  to  protect  it.  Were  it  a 
scheme  deliberately  devised  for  that  purpose, 
we  would  expect  the  same  methods  to  be 
adopted  that  we  find  here.  OClie  first  step  is 
to  give  the  court  Jurisdiction  to  profceed  to 
the  entry  of  a  final  Judgment  and  the  issue 
and  execution  of  final  process  to  enforce  it, 
by  means  that  involve  the  concealment  from 
defendant  of  the  Institution  and  pendency 
of  the  suit  Then  comes  the  entry  of  the 
Judgment,  which  of  itself  works  no  actual 
wrong,  but  only  contains  the  potency  for 
wrong  to  be  worked  through  its  final  pro- 
cess, the  crowning  act  tn  the  Judicial  se- 
quence. When  this  is  issued,  and  lays  hold 
on  the  property  of  the  defendant,  and  appro- 
priates It,  the  series  of  acts  which  perpe- 
trates the  wrong  is  complete.  Each  Judicial 
step  is  under  the  control  of  the  court  dur- 
ing its  progress,  and  may  then  be  cut  from 
the  chain,  every  link  of  which  Is  necessary 
to  the  accomplishment  of  the  scheme. 

Assuming  that  the  Judgment  was  valid  un- 
til it  should  be  set  aside  in  a  direct  proceed- 
ing for  the  purpose,  as  asserted  by  the  ap- 
pellant, the  Interests  of  the  parties  to  the 
sale  at  the  time  the  motion  to  set  it  aside 
was  filed  were  as  follows:  (1)  The  plaintiff 
had  the  right  to  have  its  Judgment  paid  by 
the  defendant,  or,  in  default  of  such  pay- 
ment, to  make  it  out  of  the  property  against 
which  it  was  rendered.  This  seems  to  be 
the  paramount  right  Involved  tn  the  proceed- 
ing. (2)  The  defendant  had  the  right.  If 
resort  was  had  to  the  property,  to  have  it 
honestly  and  fairly  applied,  as  far  as  was 
necessary,  to  the  satisfaction  of  the  Judg- 
ment. (3)  The  purchaser  had  no  interest, 
except  his  desire  to  acquire  the  property, 
which  he  could  only  do  as  an  incident  to  the 
litigation  between  the  parties.  The  defend- 
ant came  into  court  with  this  motion,  and 
tendered,  while  the  execution  of  the  final 
process  was  still  pending,  the  full  amount  of 
the  Judgment  and  costs.  With  this  tender, 
the  pending  proceeding  fell  to  the  ground, 
so  far  as  the  plaintiff  was  concerned.  Can 
the  purchaser  pick  it  up,  and  successfully  de- 
mand that  it  be  completed  for  his  benefit? 
We  hold  that  he  cannot,  first,  because,  as  at- 
torney, he  stands  in  place  of  the  plaintiff, 
who  had  attained  the  full  measure  of  the 
redress  which  he  sought  while  yet  his  pro- 
cess was  in  fieri;  and,  second,  because  It  was 
be  who  wrongfully  prevented  the  satisfaction 
at  an  earlier  stage  of  the  proceeding,  and 
cannot  be  permitted,  at  tbe  expense  of  the 
defendant,  to  profit  by  his  own  wrong.  He 
claims  that  it  is  too  late  to  object  to  the  sale 
as  against  him,  because  his  failure  to  per- 
form his  duty  has  already  borne  the  fruit 
for  which  It  was  planted— a  Judgment  of 
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tbe  court.  The  answer  to  this  Is  that  the 
notice  is  not  for  the  sole  purpose  of  procur- 
ing a  Jadgmeut,  but  to  Inform  the  defendant, 
and  enable  him  to  keep  himself  informed, 
of  every  possible  proceeding  that  might  flow 
from  the  original  process. 

[4]  3.  But  it  is  claimed  by  the  appellant 
that,  by  his  own  purchase  while  the  execu- 
tion was  yet  outstanding,  he  has  acquired 
a  title  unaffected  by  the  infirmities  of  the 
title  acquired  by  the  purchaser  at  the  sher- 
iff's sale.  It  Is  a  sufficient  answer  to  this 
to  say  that  the  court,  upon  this  motion,  has 
nothing  to  do  with  his  transaction  with  Mr. 
Ruark.  The  question  is  whether  the  sale 
to  the  latter  should  be  permitted  to  stand; 
and  as  to  this  the  appellant  Is  a  purchaser 
pend^te  lite,  subject  to  the  flnal  adjudica- 
tion by  the  court  As  a  matter  of  fact,  the 
sheriff's  sale  was  made  at  the  same  term  at 
which  the  Judgment  was  rendered.  Had  the 
court  seen  fit,  pursuant  to  its  unquestionable 
powers,  to  have  set  aside  the  Judgment  at 
that  term,  could  it  be  maintained  that,  by 
reason  of  his  purchase,  he  could  embarrass 
or  destroy  the  Jurisdiction  of  the  court  over 
the  cause  which  was  pending,  subject  to  this 
action,  during  the  entire  term?  The  same 
Jurisdiction,  Independent  of  the  Interference 
of  strangers,  attached  to  the  execution  of 
its  final  process  during  the  term  at  which 
it  was  returnable.  Every  one  taking  title 
under  the  process  of  a  court  must  be  under- 
stood as  taking  subject  to  the  approval  of 
the  proceedings  had  under  it,  and  no  haste 
on  the  part  of  a  stranger  to  intervene  can 
take  away  the  Jurisdiction  to  approve  or 
disapprove.  Ray  v.  Stobbs,  supra.  For  these 
reasons,  the  title  of  the  appellant,  so  far  as 
it  depends  upon,  or  is  acquired  through  or 
under,  the  sheriff's  sale  to  Ruark,  must  stand 
upon  the  final  action  of  the  court  upon  that 
sale.  With  reference  to  such  action,  he  is 
a  purchaser  pendente  lite. 

[S]  4.  With  respect  to  the  action  of  the 
court  in  setting  aside  the  Judgment,  it  is  a 
matter  in  which  these  litigants  have  no  in- 
terest; and  we  do  not  wish  to  be  understood 
as  deciding,  either  directly  or  indirectly,  any 
question  relating  to  the  Jurisdiction  of  the 
court  over  such  a  Judgment,  by  motion  filed, 
as  in  this  case,  at  a  term  subsequent  to  its 
rendition.  It  is  asserted  by  the  respondent, 
and  is  no  doubt  true,  that  a  motion  to  vacate 
a  Judgment  under  our  practice  will,  in  proi)- 
er  cases,  be  taken  and  considered  as  in  the 
nature  of  fi  writ  of  error  coram  nobis,  by 
which  matters  going  to  the  Jurisdiction  of 
the  court  to  render  the  Judgment,  and  not 
appearing  upon  the  record,  may  be  made  ef- 
fective for  that  purpose.  Although  this  may 
be  a  case  of  that  character,  the  motion  It- 
self, as  well  as  the  action  of  the  court  under 
it,  is  Inconsistent  with  that  theory.  The 
motion  tenders  satisfaction  of  the  Judgment, 


and  the  court,  to  all  intents  and  imrpoBes, 
makes  its  satisfaction  a  condition  precedent 
to  setting  it  aside.  In  other  words,  the  Judg- 
ment Is  to  be  vacated  after  It  has  been  eX' 
tlnguished  by  satisfaction,  or  a  continuing 
tender  equivalent  thereto.  It  appearing  from 
the  record  before  us  that  the  entire  amount 
of  the  principal  Judgment  and  costs  has  al- 
ready been  deposited  in  the  court,  this  Judg- 
ment should  be  so  modified  as  to  direct  its 
satisfaction  of  record.  Instead  of  its  vaca- 
tion. It  should  also  direct,  in  substance,  that 
the  sale  by  the  sheriff  to  Horace  Ruark, 
under  the  execution  issued  upon  said  Judg- 
ment, be  set  aside ;  and  that  the  deed  of  tlw 
sheriff  to  said  Ruark,  as  purchaser  at  said 
sale,  which  appears  of  record  in  Book  28, 
at  page  199,  of  Newton  county  land  records, 
be  set  aside  and  for  naught  held,  so  that 
neither  the  said  Ruark  nor  said  Kenney,  nor 
any  one  claiming  by,  through,  or  under  them, 
or  either  of  them,  shall  take,  have,  or  hold 
any  right,  title,  or  Interest  to  or  in  said  land 
under  or  by  virtue  thereof.  This,  while  di- 
vesting Ruark  and  Kenney,  and  all  claiming 
under  them,  of  any  title  founded  upon  the 
sherifiTs  sale  and  deed,  will  leave  all  ques- 
tions which  may  arise  between  Ruark  and 
Kenney  with  respect  to  the  subsequent  deed 
between  them,  or  any  covenant  thereof,  to 
be  settled  between  themselves.  In  all  oth- 
er respects,  the  Judgment  of  the  circuit  court 
seems  to  be  fully  Justified  by  the  record. 
The  defendant  Pierce  should  pay  the  costs 
of  this  appeal,  and  Judgment  will  be  entered 
here  to  that  effect 

The  cause  is  accordingly  remanded  to  the 
Newton  circuit  court,  with  directions  tliat  Its 
Judgment  be  modified  and  entered  in  ac- 
cordance with  the  views  herein  expressed. 

BliAIR,  O.,  concurs. 

PER  CURIAM.  The  foregoing  ophilon  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


STATE  ex  rel.  KOEIiN,  Ck>llector,  t.  LESSEB 

et  aL 
(Supreme  Court  of  Missouri.     Nov.  14,  1911.> 

1.  Taxation    (§{  295,  544*)— Rioht  lo   E5n- 

POBCE. 

There  can  be  no  lawful  collection  of  a  tax 
until  there  is  a  lawful  assessment,  and  then 
can  be  no  lawful  assessment  except  in  the  man- 
ner prescribed  by  law,  and  of  property  desig- 
nated by  law  for  that  purpose. 

[Ed.    Note.— Fy>r   other   cases,   see   Taxation, 
Cent.  Dig.  f  1017 ;    Dec.  Dig.  {§  296,  544.*] 

2.  Taxation  (§  169*)— Pbopebtt  Scbject  to 
—Stock  in  B\)reion  Cobpobations— "Prop- 
zbty"— "Personal  Pbopebtt." 

Stock  held  by  a  resident  in  a  foreign  cor- 
poration whose  property  is  all  outside  the  state 
is  not  Buch  "property'  or  "personal  property" 
as  is  taxable  under  Rev.  St.  1909,  fi  11.3JS, 
11,415,  11,519;  the  last  section  defining  prop- 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  DIs.  Key  No.  Series  t  Rep'r  Isdezaa 
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eity  to  inclade  every  tangible  or  intangible 
thing  being  the  subject  of  ownership,  whether 
animate  or  Inaminate,  real  or  personal. 

[BM.  Note.— FVir  other  cases,  see  Taxation, 
Cent.  Dig.  J  292 ;  Dec.  Dig.  t  ie9.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  6S46-5358:  toI.  8.  p.  7753:  vol.  6, 
pp.  6693-5728 ;    vol.  8,  pp.  7768^7770.] 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Jas.  E.  Wltbrow,  Judge. 

Action  by  the  State,  on  the  relation  of  Ed- 
mond  Koeln,  collector,  against  Harry  Lesser 
and  others,  executors.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Edward  W.  Forlstel  and  Frank  B.  Has- 
klns,  for  appellant  Lewis  &  Rice,  McDonald 
&  Taylor,  Joseph  H.  Zumbalen,  and  Henry 
T.  Ferriss,  for  respondents. 

VALHANT,  0.  J.  [1, 2]  Appellant  as  rev- 
enue collector  of  the  city  of  St  Louis  sued 
respondents  to  recover  the  amount  of  cer- 
tain bills  for  taxes  assessed  against  them  as 
executors  of  the  will  of  Julius  Lesser,  de- 
ceased. The  petition  alleges  that  defendants 
were  the  owners  and  had  charge  and  man- 
agement of  "taxable  personal  property  in  the 
city  of  St  Louis  of  the  aggregate  value  of 
$89,300,  on  which  taxes  bad  been  regularly 
assessed  and  the  tax  bills  placed  in  the 
bands  of  the  plaintiff  as  collector,  who  had 
used  all  lawful  means  to  collect,  but  was 
unable  to  do  so,"  etc.  The  amount  of  the 
tax  bills  was  $1,982.46,  for  which  Judgment, 
with  interest  and  costs,  was  asked.  The  de- 
fendants answered,  showing  that  the  alleged 
"taxable  personal  property  in  the  dty  of 
St.  Louis"  consisted  of  shares  of  stock  in 
foreign  corporations,  all  of  which  have  their 
assets  in  other  states  and  pay  taxes  thereon 
in  such  states.  The  ownership  of  the  shares 
of  stock  by  defendants  in  St.  Louis  is  admit- 
ted, and  the  regularity  of  the  steps  taken  in 
making  the  assessment  and  the  issuance  of 
the  tax  bills  is  not  challenged.  The  position 
of  the  defendants  is  that  the  revenue  stat- 
utes of  this  state  do  not  subject  to  taxation 
shares  of  stock  held  by  a  resident  in  this 
state  In  foreign  corporations  whose  prop- 
erty is  all  beyond  our  borders,  and  that  a 
levy  of  such  taxation  would  be  unconstitu- 
tional. There  is  no  dispute  as  to  the  facta 
The  interests  sought  to  be  taxed  are  as 
stated  in  the  answer.  The  Judgment  of  the 
circuit  court  was  In  favor  of  the  defendants, 
and  the  collector  appealed. 

We  do  not  understand  appellant  as  claim- 
ing that  there  is  any  statute  which  in  ex- 
press terms  subjects  shares  of  stock  in  all 
corporations  in  general,  or  in  foreign  corpo- 
rations in  particular,  to  taxation.  But.  his 
contention  is  that  shares  of  stock  are  person- 
al property,  and  are  comprehended  In  the 
term  "property,"  as  used  in  the  last  line  of 
section  11,848,  R.  S.  1909,  and  he  also  relies 
on  the  definitions  of  the  terms  "property" 


and  "personal  property"  given  in  section 
11,519,  R.  S.  1909.  Tracing  the  history  of 
our  revenue  laws  through  the  cases  that 
have  come  to  this  court  one  will  see  that 
there  have  been  many  disputes  between  the 
assessor  and  collector  of  taxes  on  the  one 
hand  and  corporations  and  the  bolder  of 
shares  of  stock  on  the  other,  concerning  the 
meaning  of  our  revenue  statutes  in  relation 
to  the  taxing  of  shares  of  stock  and  the 
property  of  corporations,  yet  although  the 
statutes  relied  on  by  appellant  are  substan- 
tially now  as  they  have  been  for  thirty  years 
or  more,  this  case  affords  the  first  Instance 
in  which  it  has  been  claimed  that  those  stat- 
utes are  to  be  so  interpreted  as  to  mean  that 
shares  of  stock  held  by  a  resident  in  this 
state  in  foreign  corporations  that  own  no 
property  here  are  to  be  assessed  for  taxation 
against  the  shareholder.  If  such  were  the 
plain  meaning  of  the  statutes,  the  fact  that 
they  bad  not  been  enforced  in  the  past  would 
not  Justify  their  nonenforcement  now;  but 
if  we  liave  to  resort  to  artificial  reasoning 
to  find  such  a  meaning  in  the  statutes,  the 
fact  that  they  have  never  been  so  interpreted 
before  is  worthy  to  be  considered.  The  sov- 
ereign power  of  the  state  to  require  its  citi- 
zens to  pay  taxes  on  all  their  personal  prop- 
erty, or  on  what  they  own  representing  their 
interests  in  personal  property,  within  or 
without  the  state,  may,  for  the  purposes  of 
this  case,  be  conceded.  But  conceding  that 
the  state  has  the  power  to  tax  such  inter- 
ests, it  does  not  follow  that  such  interests 
are  taxed  unless  the  law  so  declares.  It  is 
not  left  to  the  tax  assessor  or  tax  collector 
to  say  what  property  or  what  Interests  in 
property  are  to  be  taxed.  Under  our  system 
of  taxation,  there  can  be  no  lawful  collec- 
tion of  a  tax  until  there  is  a  lawful  assess- 
ment, and  there  can  be  no  lawful  assessment 
except  in  the  manner  prescribed  by  law  and 
of  property  designated  by  law  for  that  pur- 
pose. Abbott  V.  Llndenbower,  42  Mo.  162; 
Valle  V.  Zlegler,  84  Mo.  214;  Wyatt  v.  Rail- 
road, 114  Mo.  1,  21  S.  W.  20;  Kansas  City 
V.  Building  Association,  145  Mo.  50,  46  S. 
W.  624;  St.  Louis  v.  Wenneker,  145  Mo. 
230,  47  S.  W.  105,  68  Am.  St  Rep.  661; 
State  ex  rel.  v.  Cunningham,  153  Mo.  642,  55 
S.  W.  249;  State  ex  rel.  Carlton  v.  Alt  224 
Mo.  493,  123  S.  W.  882. 

Section  11.348  requires  the  assessor  to  fur- 
nish the  person  to  be  assessed  a  printed  or 
written  blank,  prepared  for  that  purpose, 
containing  a  list  of  all  the  kinds  of  personal 
property  that  he  is  to  return  for  taxation. 
The  statute  has  carefully  enumerated  all 
things  on  which  the  tax  Is  to  be  levied,  and 
the  list  is  designed  to  be  so  explicit  that 
every  taxpayer  may  understand  what  is  re- 
quired of  him.  The  taxpayer  is  required 
to  fill  out  the  blanks  showing  how  much,  if 
any,  of  each  Item  specified  he  owns,  and  the 
list  so  made  out  is  to  be  signed  and  sworn 


•For  oUier  cases  lea  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Ke7  No.  Series  &  Rep'r  Indexes 
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to  by  him,  and,  If  It  is  false,  he  Is  liable 
to  the  pains  and  penalties  of  perjury.  No 
one  can  read  that  section  of  the  statute 
without  bdng  Impressed  with  the  thought 
that  it  was  the  purpose  of  the  lawmaker  to 
make  the  duty  of  the  taxpayer  in  rendering 
his  list  for  taxation  so  plain  that  one  could 
neither  honestly  escape  making  a  list  of  all 
hia  property  called  for,  or  be  unconsciously 
led  Into  making  a  false  return  and  a  false 
oath.  The  statute  classifies  the  property  to 
be  listed  under  ten  heads,  of  which  it  is  not 
claimed  that  shares  of  stock  in  foreign  cor- 
porations are  included  in  the  first  nine,  or 
that  they  are  expressly  included  in  the  tenth, 
but  the  claim  is  that  they  are  included  under 
the  general  term  "property"  in  the  last  line. 
That  tenth  clause  is  as  follows:  "Tenth,  all 
other  property  not  above  enumerated  (except 
merchandise)  and  Its  value;  under  this  head 
shall  be  included  all  pleasure  carriages  of  all 
kinds;  all  shares  of  stock  or  interest  held 
in  steamboats,  keelboats,  wharfboats  and  all 
other  vessels;  ail  toll  bridges,  all  printing 
presses,  type  and  machinery  therewith  con- 
nected, and  all  portable  mills  of  every  de- 
scription, and  all  post  coaches,  carriages, 
wagons  and  other  vehicles  used  by  any  per- 
son in  the  transportation  of  mail  (except 
railway  carriages),  all  carriages,  hades,  wag- 
ons, buggies  and  other  vehicles  of  every  kind 
and  description  kept  or  used  by  liverymen; 
all  carts,  backs,  omnibuses  and  other  vehi- 
cles used  in  the  transportation  of  persons 
(except  railway  carriages)  and  all  paintings 
and  statuary,  and  every  other  species  of 
property  not  exempt  by  law  from  taxation." 
That  clause  begins  with  the  general  term, 
"all  other  property  not  above  enumerated," 
and  ends  with  the  even  more  general  term, 
"every  other  spedes  of  property  not  exempt 
by  law  from  taxation."  If  by  those  two 
general  terms  the  lawmaker  intended  to  say 
that  everything  that  a  person  might  own  or 
have  any  interest  in  either  direct  or  indirect 
here  or  elsewhere  was  to  be  listed  for  taxa- 
tion, what  was  the  use  of  specifying  items 
either  in  that  clause  or  In  the  preceding  nine 
clauses?  If  shares  of  stock  in  a  foreign  cor- 
poration are  "property"  within  the  meaning 
of  that  word  as  there  used,  so  are  shares  of 
stodc  in  steamboat  companies,  and  so  are 
printing  presses  and  mills  and  wagons  and 
paintings  and  statuary,  yet  all  those  things 
and  more  are  especially  mentioned  in  tliat 
tenth  clause,  while  the  preceding  nine  other 
clauses  are  also  industriously  specific  of 
Items  to  be  listed. 

Section  11,619,  on  which  appellant  relies  to 
sustain  his  contention  that  shares  of  stock  In 
a  foreign  corporation  are  comprehended  un- 
der the  general  terms  "property"  and  "per- 
sonal property"  defines  the  term  "property," 
"wherever  used  in  this  chapter,"  to  mean  and 
include  "every  tangible  or  intangible  thing  be- 
ing the  subject  of  ownership,  whether  ani- 
mate or  inanimate,  real  or  personal."    If  the 


General  Assembly  had  intended  by  that  dtf- 
inltion  to  say  that  the  taxpayer  should  list 
for  taxation,  not  only  his  property  In  this 
state.  Including  the  items  specified  in  section 
11,348,  but  also  everything  else  on  the  face 
of  the  earth  in  which  he  had  any  interest^ 
either  within  or  without  the  state,  it  would 
require  lilm  to  list,  not  only  the  personal 
property,  but  also  the  real  estate  ontslde  the 
state,  which  he  might  own  or  liave  an  Inter- 
est in.  The  reasonable  construction  of  that 
clause  of  the  statute  is  that  it  was  Intended 
to  mean  property  in  this  state.  That  inten- 
tion also  appears  In  the  definition  in  that 
section  given  the  term  "personal  property." 
The  definition  is  very  comprehensive,  and 
specifies  stocks  and  bonds  and  many  other 
things  tangible  and  intangible,  but  it  no- 
where says  of  any  of  the  items  mentioned 
that  they  are  Included  whether  in  this  state 
or  elsewhere  until  It  comes  to  "ships,  ves- 
sels or  other  boats,"  and  of  them  It  says, 
whether  "within  the  Jurisdiction  of  this  state 
or  elsewhere."  If  it  was  intended  to  mean 
that  all  the  personal  proper^  enumerated  or 
interest  therein,  here  or  elsewhere,  vras  in- 
cluded, why  did  It  specify  boats  here  or 
elsewhere?  The  distinction  in  this  particular 
drawn  between  steamboats  and  other  prop- 
erties shows  that  the  Legislature  intended, 
except  as  to  steamboats,  etc.,  to  Include  only 
property  or  interests  within  this  state. 

Appellant  refers,  also,  to  section  11334,  B. 
8.  1909:  "For  the  support  of  the  government 
of  the  state,  the  payment  of  the  public  debt, 
and  the  advancement  of  the  public  Interest 
taxes  shall  be  levied  on  all  property,  real 
and  personal,  except  as  stated  in  the  next 
section."  The  next  section  relates  only  to 
property  exempt  from  taxation  by  the  CJonsti- 
tution.  Here,  again,  we  have  the  gesieaX 
term  "all  property,  real  and  personal,"  and 
there  is  in  that  section  no  more  authority  for 
saying  that  it  includes  personal  property  out- 
side of  the  state  than  that  it  includes  real 
estate  beyond  our  borders;  If  It  includes  one 
It  includes  both.  It  will'  be  noticed  that 
there  is  no  tax  levied  by  that  section.  It 
is  only  a  declaration  that  taxes  shall  be 
levied.  The  imposing  of  the  taxes  comes 
later,  in  section  11415,  to  wit:  "There  shall 
be  annually  levied  and  collected  on  the  as- 
sessed value  of  all  real  estate  and  personal 
property  subject  by  law  to  taxation  in  this 
state  fifteen  cents  on  each  hundred  dollars 
valuation  for  state  revenue,"  etc.  By  the 
terms  of  that  section  there  must  be  an  assess- 
ment before  there  can  be  a  levy.  Provisions 
for  the  assessment  are  made  in  suliseqnent 
sections.  By  the  terms  of  that  section,  the 
property  to  be  taxed  is  not  all  thd  real  and 
personal  property  a  man  may  own,  but  all 
that  Is  "subject  by  law  to  taxation  in  this 
state" ;  that  is,  property  which  is  not  exempt 
from  taxation,  and  which  is  designated  by 
statute  to  be  assessed  for  taxation.  Mo  prop- 
erty is  taxable,  but  that  which  is  required 
by  law  to  be  assessed  for  taxation. 


Digitized  by 


Google 


Mo> 


STATE  ▼.  ZiESSER 


891 


If  the  terms  '^ropertT^  uid  "personal 
projperty"  Btanding  alone  are  to  be  under- 
stood as  incladlng  property,  or  Interests  In 
property,  outside  of  this  state,  nnder  the  def- 
initions of  those  terms  given  in  section  11,- 
610,  they  cannot  be  so  construed  in  the  con- 
nection in  which  they  are  nsed  in  section 
11,416,  Just  quoted,  because  those  terms  are 
there  used  with  the  limitation  "subject  by 
law  to  taxation  in  this  state."  Section  11,- 
519  undertakes  to  define  the  terms,  "proper- 
ty," and,  "personal  property,"  but  it  does  not 
undertake  to  define  the  term,  "proiwrty  sub- 
ject by  law  to  taxation  in  this  state."  We 
must  look  the  whole  revenue  chapter  over 
to  see  what  that  means.  A  glance  back  at 
some  of  our  earlier  revenue  statutes  will  as- 
sist in  the  Interpretation  of  the  later  ones. 
In  Rev.  St  1846,  p.  927,  we  find  a  section  in 
which  all  kinds  of  property  Intended  thereby 
to  be  rendered  subject  to  taxation  are  speci- 
fied, and  among  these  is:  "Ninth,  shares  of 
stock  in  banks,  and  all  other  incorporated 
companies,  except  hospitals,  literary  Insti- 
tutions and  library  associations.  •  •  • 
Twelfth,  the  property  of  all  corporations 
over  and  above  their  capital  stock.  •  •  • 
Thirteenth,  shares  of  stock  or  Interest  in  any 
steamboat"  There  we  see  a  purpose  express- 
ed to  tax  shares  of  stock  In  all  corporations, 
but  whether  it  means  to  include  corporations 
outside  of  this  state  is  left  to  Inference.  We 
see  also  a  purpose  to  tax,  besides  the  shares 
of  stock,  only  the  property  that  the  corpora- 
tion owned  over  and  above  its  capital  stock; 
the  Idea  being  that  Its  capital  stock  repre- 
sented its  other  property,  and  by  taxing  the 
stock  that  property  was  taxed.  In  Rev.  St 
1855,  p.  1322,  the  Items  of  property  to  be  re- 
turned for  taxation  are  specified,  and  shares 
of  stock  are  there  specified  with  an  excep- 
tion. The  clause  is:  "Shares  of  stock  in 
banks  and  other  incorporated  companies,  ex- 
cepting manufacturing  companies,  the  prop- 
erty of  which  alone  shall  be  taxed."  Wheth- 
er that  clause  was  Intended  to  Include  for- 
eign corporations  Is  again  left  to  inference; 
but  the  excepting  of  manufacturing  compa- 
nies, which  but  for  the  express  exception 
would  be  Included,  shows  that  the  lawmaker 
was  contemplating  only  domestic  corix>ra- 
tlons.  Shares  of  stock  in  manufacturing  cor- 
porations were  excepted  because  the  prop- 
erty of  the  corporation  was  to  be  taxed,  but 
property  of  a  foreign  manufacturing  company 
could  not  be  taxed  In  this  state  unless  the 
foreign  company  happened  to  own  property 
here.  The  statute  of  1855  also  specified  for 
taxation  "all  property  owned  by  Incorporat- 
ed companies  over  and  above  their  capital 
stock,"  again  showing  the  purpose  of  taxing 
indirectly  so  much  of  the  property  of  the  cor- 
poration as  was  represented  by  its  stock,  by 
taxing  the  stock,  and  taxing  directly  all  the 
other  property  of  the  corporation.  It  shows, 
also,  a  purpose  to  gather  but  one  tax  on  all 
tbe  property  of  the  corporation,  and  to  avoid 


double  taxation.  The  language  of  the  statute 
is  not  "excepting  such  manufacturing  corpo- 
rations whose  property  is  in  this  state  and 
is  here  taxed."  If  It  were  so,  it  would  show 
a  purpose  to  tax  shares  of  stock  in  a  corpo- 
ration whose  property  was  beyond  the  reach 
of  our  assessor  and  collector.  But  the  lan- 
guage used  naturally  applies  only  to  manu- 
facturing corporations  whose  properties  are 
subject  to  taxation  in  this  state. 

In  1857  there  was  a  general  revenue  law 
passed  (Laws  1857,  p.  75),  the  first  section 
of  which  contained  specifications  of  the  items 
of  property  to  be  taxed,  among  which  was 
"shares  of  stock  In  Incorporated  companies 
at  their  cash  value,  excepting  manufacturing 
companies,  the  property  of  which  alone  shall 
be  taxed."  So  the  law  stood  untU  1866  (Laws 
1865-66,  p.  125),  when  a  new  general  reve- 
nue statute  was  enacted,  which  omitted  all 
specification  of  Items,  declaring  in  section  1 
that  taxes  should  be  levied  on  all  property, 
real  and  personal,  except  as  stated  in  the 
next  section.  And  by  section  7  the  tax  was 
imposed  "on  lands  and  other  property,  real 
and  personal,  made  taxable  by  law,  forty 
cents  on  the  hundred  dollars  of  the  assessed 
value  thereof."  The  significance  of  that 
change  in  the  law,  in  the  particular  we  are 
now  considering.  Is  that  it  made  no  mention 
of  shares  of  stock  in  corporations.  Whether 
that  omission  is  to  be  construed  as  indicat- 
ing an  Intent  on  the  part  of  the  lawmaker 
not  to  subject  shares  of  stock  to  taxation,  or 
as  indicating  an  understanding  on  the  part 
of  the  lawmaker  that  such  shares  would  be 
comprehended  under  the  general  term  "per- 
sonal property,"  is  left  to  inference.  The 
statute  defining  the  term  "personal  property" 
on  which  appellant  relies  had  not  then  been 
passed.  The  omission  cannot  be  construed 
into  an  express  exemption  of  the  shares  from 
taxation,  because  all  other  previously  speci- 
fied items  of  property  are  also  omitted,  and 
we  have  no  more  reason  to  say  that  the 
mere  omission  to  specify 'one  Item  is  an  ex- 
emption than  we  have  to  say  that  of  other- 
items.  But  If  shares  of  stock  are  not  tax- 
able except  when  expressly  made  so  by  law, 
thai  the  omission  in  the  act  of  1866  leaves 
them  out  of  the  range  of  taxation.  And  If 
shares  of  stock  are  never  taxed  except  as 
representing  the  property,  and  when  so  taxed 
the  property  they  represent  is  not  taxed, 
then,  when  the  property  they  do  represent  la 
taxed,  the  puri>o8e  to  also  tax  the  shares  of 
stock  Is  not  to  be  Inferred  when  not  express- 
ed. If  shares  of  stock  are  taxable  because 
they  represent  property,  then,  in  order  to 
Include  them  in  the  term  "property"  as  used 
in  section  7  of  the  act  of  1866,  we  must  take 
that  word  with  Its  context  as  expressed  in 
that  section,  which  is  "property,  real  and 
personal,  made  taxable  by  law."  In  that 
sense  It  means  shares  of  stock  representing 
property  that  is  taxable  by  law  In  this  state. 
The  only  thing  that  can  be  said  with  certain- 
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ty  of  the  act  of  18C6  In  this  particular  Is 
that  it  did  not  expressly  require  shares  of 
stock  to  be  listed  for  taxation.  If  shares  of 
stock  are  to  be  considered  personal  proper- 
ty within  the  meaning  of  that  term  as  used 
in  that  act,  independent  of  their  representa- 
tive character,  then  the  act  must  be  constru- 
ed to  mean  ttiat  the  shares  should  be  taxed 
and  the  property  of  the  corporation  should 
be  taxed  also,  which  would  be  double  taxa- 
tion. Our  law  Itas  never  favored  double 
taxation,  and  therefore  a  purpose  to  levy 
double  taxation  when  not  expressed  should 
not  be  Inferred.  Valle  v.  Zlegler,  84  Mo.  214. 
In  1872  a  new  revenue  law  was  passed  (Laws 
1872,  p.  80).  Section  7  of  that  act,  without 
specifications,  provided  that:  "There  sliall  be 
annually  levied,  assessed  and  collected  on 
the  assessed  value  of  all  real  estate  and  per- 
sonal property  subject  by  law  to  taxation  in 
this  state,  one-fifth  of  one  per  centum  for 
state  revenue  and  one-fourth  of  one  per  cent- 
um for  the  payment  of  all  state  indebtedness." 
In  that  act,  for  the  first  time,  the  terms 
"property"  and  "personal  property"  were  de- 
fined; the  definitions  being  substantially  as 
now  given  in  section  11,519,  R.  S.  1909.  In 
the  definition  of  the  term  "personal  proper- 
ty" there  given,  sliares  of  stock  in  corpora- 
tions are  included.  In  section  57  it  is  speci- 
fied that  "no  person  shall  be  required  to  tn- 
elude  in  his  statement  any  portion  of  the 
capital  stock  or  property  of  any  company  or 
corporation  when  such  company  or  corpora- 
tion is  required  by  this  act  to  list  or  return 
both  its  capital  stock  and  property  for  tax- 
ation in  this  state,  except  in  such  cases  as 
may  be  specifically  otherwise  provided  for 
In  this  act"  Therefore  it  would  seem  that 
the  framers  of  that  statute  understood  that 
shares  of  stock,  except  as  there  excepted, 
were  to  be  returned  in  the  list  for  taxation 
under  the  term  "personal  property."  The  ref- 
erence in  that  section  to  corporations  that 
are  required  by  that  act  to  list  or  return 
both  their  capital '  stock  and  property  for 
taxation  Is  to  banks  and  insurance  compa- 
nies as  provided  in  section  35  of  the  act,  in 
which  case  the  corporation  was  required  to 
pay  the  tax  and  reimburse  itself  by  collect- 
ing the  amount  from  its  shareholders,  as  pro- 
vided In  section  36. 

In  1877  the  revenue  law  was  again  alter- 
ed and  amended.  Laws  1877,  p.  376.  The 
Legislature  then  returned  to  the  former 
method,  which  had  existed  until  1SC6,  of 
specifications  of  the  items  of  property  to  be 
listed  and  returned  by  the  taxpayer.  That 
act  in  the  particular  we  are  now  consider- 
ing is  substantially  the  same  as  our  present 
statute.  In  the  retrospect  of  our  revenue 
statute  which  we  have  Just  taken  we  find 
that  at  one  time,  and  for  a  long  while,  the 
law  required  of  the  taxpayer  that  he  in- 
clude in  his  list  for  taxation  shares  of 
stock  In  corporations  owned  by  him,  but 
there  is  no  express  inclusion  of  foreign  corpo- 


rations in  that  requirement,  nor  are  they  in- 
cluded therein  by  necessary  implication. 
The  law  as  it  now  Is  does  not  by  express 
terms  impose  a  tax  on  shares  of  stock  in  any 
corporation  except  in  banks,  or  concerns 
that  do  a  banking  business,  insurance  com- 
panies, concerns  owning  steamboats  or  other 
water  craft,  and  building  associations.  The 
property  of  all  other  corporations  is  taxed 
like  property  of  persons.  Banks  and  insur- 
ance companies  pay  taxes  only  on  their  real 
estate.  Their  personal  property  is  taxed  in- 
directly by  taxing  the  shares  of  stock.  The 
reason  for  that  system  of  taxation  Is  that  na- 
tional banks  usually  have  a  large  part  of 
their  capital  invested  in  government  l>onds, 
which  are  not  subject  to  taxation,  but  an  act 
of  Congress  authorizes  the  state  to  tax  the 
stock  of  the  bank  according  to  its  real  value,  . 
which  includes  in  its  estimate  the  nontaxa- 
ble bonds,  and  the  General  Assembly,  to 
avail  itself  of  that  act,  put  state  banks  and 
insurance  companies  on  a  plane  with  nation- 
al banks.  State  ex  rel.  v.  Shryack,  179  Ma 
424,  78  S.  W.  808.  The  peculiar  character  of 
steamboats,  here  to-day  and  beyond  reach  to- 
morrow, is  the  reason  for  requiring  the  res- 
ident owner  of  such  stock  to  include  it  in 
his  list  to  be  returned  to  the  assessor,  and 
the  peculiar  nature  of  interests  in  buUding 
associations  also  furnishes  a  good  reason  for 
making  an  exception  as  to  such  stock.  Tbe 
reason  for  making  exceptions  of  banks.  In- 
surance companies,  steamboat  companies,  and 
buUdIng  associations  is  the  difllculty  in  reach- 
ing the  tangible  property  In  those  concerns. 
The  stock  is  treated  as  representing  tbe 
property  and  taxed  in  lieu  of  taxing  the 
property.  The  property  of  all  other  corpora- 
tions could  be  reached,  and,  as  double  taxa- 
tion was  not  in  favor,  shares  of  stock  In 
such  was  not  Included  In  the  items  of  prop- 
erty specified  for  taxation.  In  none  of  our 
statutes,  past  or  present,  is  there  anything 
to  indicate  a  purpose  to  tax  shares  of  stock 
except  as  they  represent  property  "subject  by 
law  to  taxation  in  this  state,"  unless  it  be  In 
the  case  of  banks  and  insurance  companies 
that  own  government  bonds  that  are  not 
taxable,  but  even  in  such  case  tbe  bonds, 
though  not  taxable,  are  here,  and  under  tbe 
protection  of  our  law.  Tbe  special  provi- 
sion for  taxing  shares  of  stock  in  "banks,  in- 
surance companies,  steamboat  companies,  and 
building  associations  In  the  light  of  tbe  evi- 
dent reasons  therefor,  and  the  omission  to 
mention  for  taxation  shares  of  stock  in  oth- 
er corporations,  and  the  provision  made  for 
the  taxing  of  their  properties,  show  that  tax- 
ing shares  of  stock  in  foreign  corporations 
was  never  in  the  mind  of  the  General  As- 
sembly. This  state  has  always  maintained  a 
high  standard  of  public  policy,  and  has  never 
attempted  to  reach  beyond  its  borders  to 
gather  revenue  from  prox>erty  not  under  its 
protection.     The   definitions   of   the    terms 
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"property"  and  "personal  property,"  in  sec- 
tion 11,519,  R.  S.  1909,  first  appeared  in  tbe 
act  of  1872,  when  there  were  no  specifications 
of  Items  of  property  to  be  taxed,  and,  al- 
though it  has  been  brought  down  through  tbe 
revisions  of  our  statutes  to  the  present  time, 
yet  it  means  now  no  more  than  it  meant 
when  first  enacted,  and  Is  to  be  applied  to 
'  those  terms  when  used  generally.  Those  def- 
initions were  not  then,  and  are  not  now,  in- 
tended to  inject  into  tbe  list  of  specifications, 
which  are  designed  to  cover  the  whole 
ground,  other  specifications,  not  only  not  con- 
tained in  the  list,  but  In  discord  with  the 
whole  theory  of  assessment  as  shown  by  the 
Btatnte.  Tbe  plan  of  giving  the  taxpayer  no 
Bpeciflcatlons  to  guide  him  In  making  out  his 
list  to  be  returned  to  the  assessor,  which 
was  adopted  in  1866,  after  being  tested  for 
10  years  or  more,  was  found  to  be  unsatis- 
factory, at  least  it  Is  to  be  so  inferred,  be- 
cause in  1877  the  General  Assembly  aban- 
doned that  plan,  and  adopted  tbe  plan  now 
in  use,  furnishing  the  taxpayer  with  a  full 
list  of  Items  to  guide  blm  in  making  his  re- 
turn under  oath  and  under  penalties,  and  if 
we  should  now  construe  the  law  to  be  that 
be  was  not  only  required  to  make  his  return 
of  the  items  specified  ,on  that  list,  but  also 
to  go  to  section  11,519,  and  figure  out  if  be 
could,  or  at  his  peril,  if  be  could  not,  what 
else  was  required  to  be  listed  under  tbe 
broad  definition  of  property  and  personal 
property  in  that  section  given,  we  are  satis- 
fied we  should  do  violence  to  the  meaning  of 
tbe  statute. 

Appellant  relies  on  tbe  case  of  Ogden  v. 
City  of  St.  Joseph,  90  Mo.  622,  3  S.  W.  25, 
but  the  decision  in  that  case  was  based  on  a 
clause  In  the  charter  of  cities  of  the  second 
class  which  Is  not  in  this  case.  Tbe  only 
authority  the  city  of  St.  Louis  has  for  levy- 
ing taxes  Is  section  1,  art  6,  of  its  charter, 
wherein  authority  is  given  to  "annually  levy 
and  collect  taxes  on  all  subjects  and  objects 
of  taxation,  and  all  property  within  the  city 
made  taxable  by  law  for  state  purposes." 

We  do  not  pass  judgment  on  the  proposi- 
tion stated  in  the  briefs  of  respondent  that 
an  act  of  the  General  Assembly  essaying  to 
tax  shares  of  stock  In  foreign  corporations 
would  be  unconstitutional,  because  the  Gen- 
eral Assembly  has  not  enacted  such  a  stat- 
ute. 

We  bold  that  there  is  nothing  in  our  stat- 
ntes  Intended  to  render  subject  to  taxation 
shares  of  stock  held  by  a  resident  of  tbls 
state  in  a  foreign  corporation  whose  proper- 
ty is  not  in  tills  state.  That  la  the  view  of 
tbe  law  taken  by  tbe  learned  trial  Judge  in 
this  case. 

Tbe  Judgment  is  afilrmed. 

LAMM,  WOODSON,  GRAVES.  FBRRISS, 
and  BROWN,  JJ.,  concur.  KENNISH,  J., 
concurs  in  result 


LBAVBLL  T.  BLADES,  Collector. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  29,  1911.) 

1.  Taxation  (S  98*)— Pbopibtt  Subject  to— 
Notes  Held  Elsewhere. 

Under  Rev.  St.  1909,  {  11337,  requiring 
notes,  etc.,  held  by  a  resident  in  another  state 
and  taxable  under  the  laws  of  Missouri  to  be 
assessed  in  tbe  county  of  his  residence,  and  un- 
der section  11351,  requiring  a  taxpayer  to  make 
oath  tliat  be  has  not  sent  notes,  etc.,  outside  the 
Btate  to  avoid  taxation,  a  note  held  by  a  resi- 
dent of  Missouri  in  Alaska,  evidencing  a  debt 
created  and  payable  in  Alaska  and  secured  by 
land  there,  never  having  been  in  Missouri,  is  not 
taxable  in  such  state. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  196,  198,  200;    Dec  Dig.  g  98.*] 

2.  Statutes  (g  226*)— Conbtbuotior— Legis- 
lative Intent. 

A  new  law  should  be  construed  in  the 
light  of  previous  enactments,  and  the  mischiefs 
sought  to  be  remedied. 

[KA.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  gg  302,  303 ;   Dec  Dig.  g  225.*] 

3.  WoBDs  AND  Phrases— "EMOTION  op  Law." 

A  "fiction  of  law"  is  an  assumprion  or 
supposition  of  law  that  something  which  Is  or 
may  be  false  is  true,  or  that  a  state  of  facts 
exists  which  has  never  really  taken  place. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2754.] 

Appeal  from  Circuit  Court  Montgomery 
County;    Sam.   Davis,   Special  Judge. 

Action  by  Henry  S.  I^avell  against  Leslie 
E.  Blades,  collector.  From  part  of  the  judg- 
ment, plaintiff  appeals.  Reversed  and  re- 
manded. 

John  M.  Barker,  for  appellant  Harry  O. 
Black,  for  respondent 

I/AMM,  J.  Injunction  to  restrain  the  col- 
lection of  taxes.  Plaintiff,  from  birth  a  citi- 
zen of  Missouri  and  resident  of  Montgomery 
county,  at  spells  was  In  Alaska  as  a  gold  dig- 
ger. The  summer  of  1006  found  him  at 
home  in  Missouri  Then  and  there  applied  to 
by  the  assessor  of  said  county  for  a  list  of 
his  taxable  property,  he  gave  in  such  list 
and  thereafter  In  due  time  paid  the  taxes  as- 
sessed and  levied  against  tbe  property  so 
listed  by  him.  At  the  time  of  such  listing 
he  told  tbe  assessor  he  had  while  in  Alaska 
deposited  for  assay  purposes  in  the  Valdez 
Bank  In  the  town  of  Valdez,  in  that  territo- 
ry, $10,000  in  gold  dust  dug  in  Alaska  mines ; 
further,  that  while  in  Alaska  be  bad  loaned 
a  citizen  of  that  territory  like  gold  dust  of 
the  value  of  $5,000,  bad  taken  a  note  evi- 
dencing the  loan,  and  security  in  the  form 
of  mortgage  upon  a  mining  claim  there,  and 
had  left  the  note  and  mortgage  in  said  Val- 
dez Bank.  Said  gold  and  note  were  In  Alas- 
ka at  the  time  of  the  assessment  and  nei- 
ther the  one  nor  the  other  had  ever  been  in 
Missouri.  To  the  list  then  made  out  was 
appended  tbe  affidavit  prescribed  by  section 
11351,  R.  S.  1909,  which  plaintiff  signed  and 
swore  to  before  tbe  assessor,  of  which  affl- 
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davit  more  anon.  Stmnltaneonsl^  a  contro- 
veray  sprung  between  the  two  anait  this  gold 
'  dost  and  note,  plaintiff  refusing  to  list  them, 
and  the  assessor  was  of  opinion  they  should 
he  listed.  Subsequently,  being  advised,  the 
assessor  Included  the  note  and  gold  dust  in 
the  taxable  property  of  plaintifl,  and  fur- 
nished an  amended  list  to  the  county  clerk. 
Including  said  added  items.  Thereat  taxes 
were  levied  against  them  and  spread  on  the 
tax  books  of  Montgomery  county.  Plaintifl 
unsuccessfully  complained  to  the  board  of 
equalization.  Afterwards  he  sought  a  rem- 
edy by  certiorari,  but  was  cast  because  the 
record  of  that  board  did  not  show  sufficient 
data  to  grant  relief.  Thereafter  he  brought 
this  suit  for  injunctive  relief,  charging  that 
the  assessment  of  those  items  and  the  subse- 
quent levy  of  taxes  thereon  were  Invalid  for 
the  reasons  outlined.  The  chancellor's  de- 
cree enjoined  the  collection  of  the  tax  upon 
the  gold  dust,  but  refused  to  enjoin  that  up- 
on the  note.  Defendant,  collector,  stood  up- 
on the  decree  without  appeal.  Plaintiff  ap- 
pealed in  apt  time  and  due  form. 

[1]  There  is  no  dispute  on  the  facts. 
Those  disclosed  at  the  trial  are  as  stated; 
and  the  main  question  here  is:  Under  oar 
revenue  laws,  is  a  note  belonging  to  a  resi- 
dent and  citizen  of  this  state,  but  which  note 
never  was  in  this  state  and  which  evidences 
a  debt  created  in  Alaska,  payable  in  Alaska 
by  a  resident  of  Alaska,  secured  upon  real 
property  in  Alaska  and  deposited  in  a  bank 
there,  taxable  in  Missouri?  There  are  other 
propositions  asserted  by  appellant,  but  the 
foregoing  is  the  main  one,  and  others  will  not 
be  reached  unless  that  one  be  decided  against 
him. 

Our  Constitution  prescribes  (article  10,  | 
3)  that  taxes  "should  be  uniform  upon  Uie 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax. 
»  ♦  •'•  The  phrase,  "within  the  territo- 
rial limits  of  the  authority  levying  the  tax," 
attaches  itself  to  the  noun,  "subjects,"  as 
well  as  to  the  idea  of  uniformity;  and  it 
may  well  be  that  our  Constitution  makers 
had  in  mind  that  the  subjects  of  taxation 
should  be  within  the  territorial  limits  of  the 
authority  levying  the  tax.  It  does  not  fol- 
low that  the  Legislature  might  not,  if  it  saw 
fit,  enact  a  statute  making  the  situs  of  chos- 
es  in  action,  intangible  personal  property,  the 
same  as  the  domicile  of  the  owner,  for  taxa- 
tion purposes.  That  might  be  an  unjust  law 
In  cases  easily  put,  but  nevertheless  it  might 
be  valid  law.  It  is  our  task,  then,  to  see 
whether  it  has  done  that  in  so  dear  and  un- 
mistakable a  way  that  there  can  be  no  two 
ways  about  it.  When  the  tax  gatherer  puts 
his  finger  on  the  citizen,  he  must  also  put  his 
finger  on  the  law  permitting  It  Not  only  ao, 
but  (if  possible)  our  revenue  laws  should  be  so 
construed  that  the  honest  citizen  does  not 
bear  the  whole  or  greater  part  of  the  burden 
of  taxation,  and  the  tax-dodging  citizen  es- 
cape. 


Respondent  chiefly  relies  on  section  1133T, 
R.  S.  1909.  Appellant  chiefly  relies  on  sec- 
Uon  11,351.  Section  11337  reads:  "All  per- 
sonal property  of  whatever  nature  and  char- 
acter, situate  in  a  county  other  than  the  one 
In  which  the  owner  resides  shall  be  assessed 
in  the  county  where  the  owner  resides,  ex- 
cept as  otherwise  provided  by  section  11,- 
355 ;  and  all  notes,  bonds  and  other  evidoic- 
es  of  debts  made  taxable  by  the  laws  of  thi* 
state,  held  In  any  state  or  territory  other 
than  that  In  which  the  owner  resides,  shall 
be  assessed  in  the  county  where  the  owner  re- 
sides; and  the  owner,  in  listing,  shall  spe- 
cifically state  in  what  county,  state  or  ter- 
ritory it  is  situate  or  held."  The  provision 
of  section  11,361,  on  which  appellant  lays 
main  stress,  is  that  part  of  the  oath  read- 
ing: <<*  *  *  And  I  do  further  solemnly 
swear,  or  affirm,  that  I  have  not  sent  or  tak- 
en, or  caused  to  be  sent  or  taken,  any  prop- 
erty, money  or  bills,  bonds  or  notes,  or  other 
securities  or  evidences  of  debts,  ont  of  this 
state  to  avoid  taxation.    So  help  me  God." 

[2]  It  is  a  trite  and  cardinal  canon  of  in- 
terpretation of  statutes  to  attend  to  the  state 
of  the  old  law,  the  mischiefs  arising  there- 
from, the  remedy  to  be  provided,  and  then 
to  so  interpret  the  new  law  as  to  advance  the 
remedy  and  suppress  the  mischief.  Decker 
V.  Dlemer,  229  Mo.,  loc.  dt  324,  129  S.  W. 
936.  Section  11,337  was  enacted  in  1881,  and. 
with  immaterial  (if  any)  changes,  was  the 
law  when  the  assessment  was  made  and 
when  this  case  was  tried.  Laws  1881,  p.  177. 
It  was  approved  Mardi  28,  1881.  The  very 
same  Legislature  by  its  act,  approved  four 
days  before,  amended  the  sections  of  the 
statute  relating  to  lists  to  be  made  out  by 
the  taxpayer  and  the  affidavit  to  be  made 
by  him,  and  attached  to  his  assessment  list, 
and  those  laws  as  then  amended  now  appear 
without  material  change  as  sections  11,348, 
11,351,  B.  S.  1900.  Said  affidavit  induded 
the  clause  heretofore  quoted  from  section  11,- 
351. 

Attending  to  the  foregoing  canon  of  inter- 
pretation, it  will  be  profitable  to  examine  the 
state  of  the  revenue  laws  in  the  partlcnlars 
in  hand,  as  interpreted  by  this  court  prior  to 
the  time  of  said  several  enactments  of  1881 
(albeit,  always  mindful  of  the  dictum  of 
Chief  Justice  Marshall,  viz. :  "Judicial  pow- 
er is  never  exercised  for  the  purpose  of  giv- 
ing effect  to  the  will  of  the  Judge,  bat  al- 
ways for  the  purpose  of  giving  effect  to  the 
will  of  the  law").  In  1867,  in  St  Louis  v. 
Ferry  Co.,  40  Mo.  580,  it  was  ruled  (quoting 
from  one  of  the  syllabi)  that  "the  personal 
property  of  a  resident  actually  situated  be- 
yond the  limits  of  this  state  is  without  its 
Jurisdiction,  and  cannot  be  assessed  for  tax- 
ation in  this  state  f  but  the  property  of  a 
nonresident  is  taxable  here  if  it  be  found  sit- 
uate within  the  local  Jurisdiction,  whether 
in  the  hands  of  the  owner  or  his  agents." 
The  reasoning  upon  which  that  pronounce- 
ment is  rested  appears  in  the  foUowlns  ez- 
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cerpt:  Tn  reference  to  taxation,  personal 
property  does  not  necessarily  follow  the  domi- 
cile of  the  owner,  nor  does  its  liability  to 
taxation  depend  upon  Us  residence  merely, 
bnt  rather  upon  the  local  sitoatlon — ^the  situs 
— of  the  property.  Finley  ▼.  City  of  Phil- 
adelphia, 32  Pa.  881.  The  property  is  sub- 
ject to  taxation  in  consideration  of  the  pro- 
tection which  It  receives  from  the  laws  of 
the  place  where  it  is  found,  and  where  tbe 
owner  or  his  agent  is  resident"  In  State  ex 
rel.  Taylor  v.  Ck)unty  Court,  47  Mo.  584,  de- 
cided in  1871,  it  was  ruled  that  bonds  of  a 
domestic  conwratlon  owned  by  a  citizen  of 
Illinois,  but  in  this  state  for  purposes  of  an- 
cillary administration,  were  taxable  here; 
that  the  actual  situs  of  personal  property  In 
the  domicile  of  the  owner  determines  under 
the  law  in  what  state  it  should  be  taxed. 
In  reaching  that  conclusion,  the  court  rea- 
soned from  the  premises  that  the  right  of 
taxing  such  bonds  is  predicated  on  the  theory 
of  local  protection  alForded  the  property  of 
the  owner  at  the  actual  situs  of  the  proper- 
ty. Such  bonds  swell  the  wealth  of  the  lo- 
cality, are  protected  by  its  laws,  and  should 
be  subject  to  its  burdens.  The  doctrine  thus 
announced  is  rested  upon  the  authority  of 
approved  cases  in  point  Vide,  pages  600, 
601.  The  court  points  out  that  the  dogma 
that  the  situs  of  personal  property  is  the 
domicile  of  its  owner  is  fiction,  and  ttiat  lo- 
cal color  is  given  to  its  truth  by  the  law  In 
relation  to  the  distribution  and  succession  of 
estates. 

Pausing  to  speak  to  that  view  of  It,  by 
way  of  comment,  we  here  observe  that  a  fic- 
tion of  the  law  Is  "an  assumption  or  supposi- 
tion of  law  that  something  which  is  or  may 
be  false  is  true,  or  that  a  state  of  facts  ex- 
ists which  has  never  really  taken  place."  Bl. 
L.  Diet  tit  "Fiction."  Now,  as  to  legal  fic- 
tions, the  invariable  maxim  Is:  In  the  fic- 
tion there  is  always  equity.  A  legal  fiction 
Is  always  consistent  with  equity  (In  flctloue 
juris,  etc.);  and  therewith  agrees  Blackstone 
(8  Blk.  p.  43),  viz:  "And  these  fictions  of 
law,  though  at  first  they  may  startle  the  stu- 
dent, he  will  find  upon  further  consideration 
to  be  highly  beneficial  and  useful,  especially 
as  this  maxim  is  ever  invariably  observed, 
that  no  fiction  shall  extend  to  work  an  Inju- 
ry, its  proper  operation  being  to  prevent  a 
mischief,  or  remedy  an  inconvenience,  that 
might  result  from  the  general  rule  of  law." 

The  premises  considered,  we  ought  not, 
based  on  a  mere  fiction,  draw  a  conclusion 
tbat  would  result  in  injury  and  wrong.  If, 
tben,  there  be  no  mandatory  statute  (which 
matter  we  will  presentiy  consider)  making 
tbe  situs  of  all  personal  property  the  domicile 
at  the  owner  for  taxing  purposes,  we  ought 
not  to  hold  that  plaintiff's  note,  having  an 
actual  situs  in  Alaska,  thousands  of  miles 
from  Missouri,  protected  only  by  its  laws, 
collectible  as  a  chose  in  action  on  due  process 
only  by  courts  maintained  as  a  burden  upon 
tlie  taxpayers  of  that  territory,  should  be 


assessed  In  Missouri  as  part  of  Its  taxable 
wealth.  In  this  connection  the  language  of 
the  Supreme  Court  of  Kansas  is  apposite.  In 
the  case  of  Wilcox  v.  Ellis,  14  Kan.  602,  1& 
Am.  Bep.  107,  in  a  case  in  which  it  was  sought 
to  tax  notes  belonging  to  a  resident  of  Kan< 
sas  but  which  were  never  there,  and  which 
were  secured  on  real  state  in  Illinois,  it  was 
said:  "Then  what  is  there  In  Kansas  to  be 
taxed?  Certainly  no  tangible  property,  and 
not  even  any  intangible  property  that  needs 
any  protection  from  our  laws.  Everything 
Is  and  has  been  in  Illinois.  The  considera- 
tion for  the  notes,  the  notes  themselves,  the 
place  of  payment,  the  persons  to  whom  the 
notes  are  to  be  paid,  and  presumptively  the 
payors,  and  the  funds  which  must  be  used 
in  paying  the  notes,  all  are  in  Illinois,  and 
have  never  been  in  Kansas.  Nothing  pertain- 
ing  to  the  notes  or  to  the  debt  which  they 
evidence  has  ever  been  tn  Kansas  except  that 
the  owner  of  the  notes  resides  in  Kansas. 
Every  act  which  brought  the  notes  or  the 
debt  into  existence  was  performed  in  Illinois, 
and  every  act  that  may  be  performed  in  the 
future  for  their  collection,  payment  or  extin- 
guishment must  also  be  i>erformed  there. 
*  *  *  Now  as  the  state  of  Illinois,  and 
not  Kansas,  must  furnish  the  plaintiff  with 
all  the  remedies  that  he  may  have  for  en- 
forcement of  all  his  rights  connected  with 
said  notes,  debt  etc.,  it  would  seem  more 
just,  if  said  debt  is  to  be  taxed  at  all,  that 
the  state  of  Illinois  and  not  Kansas  should 
tax  it  and  that  we  should  not  resort  to  legal 
fictions  to  give  the  state  of  Kansas  the  right 
to  tax  it" 

But  we  have  been  led  a  llttie  to  one  side 
by  way  of  comment  Returning  now  to  a 
consideration  of  the  state  of  our  own  revenue 
law  at  the  time  the  Legislature  enacted  sec- 
tion 11,337  and  amended  11,348,  we  find  that 
in  1879  this  court  decided  the  case  of  State 
ex  rel.  Dunnlca  v.  County  Court  of  Howard 
County,  69  Mo.  4M.  Dunnlca's  wife  owned 
22  Howard  county  Iwnds,  of  the  value  of 
$17,600.  The  Dunnlcas  resided  in  Howard 
county,  the  bonds  were  Issued  by  that  coun- 
ty, but  they  had  been  sent  to  New  York  mere- 
ly for  safe-keeping  In  the  vaults  of  a  safe 
deposit  company,  and  not  to  avoid  taxation. 
They  were  in  New  York  at  the  time  of  the 
assessment  in  August,  1875.  The  assessor 
listed  them  as  part  of  that  county's  taxable 
wealth.  The  board  of  equalization  sustained 
that  officer.  Thereat  a  writ  of  certiorari  was 
sued  out,  but  the  circuit  court  quashed  the 
writ.  On  an  appeal  to  this  court  we  held  the 
bonds  exempt  from  taxation.  After  discuss- 
ing a  case  in  IB  Wall.  323,  and  the  Taylor 
Case  and  the  Ferry  Company  Case,  supra, 
we  took  up  the  form  of  the  oath  required  of 
the  citizen  assessed.  The  oath  then  required 
contained  in  every  essential  particular  the 
clause  heretofore  quoted  from  our  pre6ent 
section  11,351;  that  is,  affiant  was  put  to  his 
oath  that  he  bad  not  sent  or  taken  any  prop- 


Digitized  by 


Goo^Q 


896 


141  SOUTHWESTERN  BBPORTEB 


(Ma 


erty,  bills,  bonds,  or  notes  or  other  securities 
ont  of  this  state  to  avoid  taxation.  That 
oath  (absent  a  clear  and  specific  statute  mak- 
ing the  domicile  of  the  owner  the  situs  of  all 
his  notes  for  local  taxing  purposes)  was  In- 
terpreted to  mean  by  implication  that  where 
such  property  had  been  sent  out  of  this  state 
for  bona  flde  purposes,  and  not  to  avoid  taxa- 
tion, it  Is  exempt.  On  that  opinion  going 
down,  see  what  followed:  At  the  very  first 
session  of  the  Legislature  after  the  Dunnica 
Case  was  decided.  It  undertook  to  remedy  a 
mischief  lurking  in  our  revenue  scheme  and 
which  sprung  to  light  by  that  decision.  In 
that  case  the  debt  was  created  In  Missouri, 
was  due  in  Missouri,  the  bonds  had  been  is- 
sued here,  the  debtor  and  creditor  both  resid- 
ed here,  the  remedies  and  rights  of  the  cred- 
itor were  each  and  all  vouchsafed  and  se- 
cured to  him  by  the  laws  of  Missouri,  and 
yet  the  bonds  were  split  from  the  trunk  of 
our  taxable  wealth,  and  Dunnica  was  reliev- 
ed from  the  burden  of  paying  tribute  to  the 
government  thus  protecting  them  and  bis 
rights  thereto— all  this  by  the  mere  Incident 
of  sending  them  to  New  York  for  safe-keep- 
ing from  Are  and  thieves. 

It  Is  Interesting  to  observe  how  the  Legis- 
lature undertook  to  give  a  remedy  and  strllce 
down  that  mischief.  It,  singularly  enough, 
left  the  oath  of  the  citizen  standing  in  full 
force  and  vigor,  despite  our  Interpretation  of 
it  In  the  Dunnica  Case.  Four  days  later  it 
passed  an  act  strictly  in  pari  materia,  In  ef- 
fect, making  the  situs  of  certain  intangible 
wealth  the  domicile  of  its  owner  for  taxing 
purposes.  Those  two  acts  must  be  construed 
together  and  reconciled  if  possible.  After 
full  consideration,  I  conclude  that,  so  con- 
strued, they  mean  that  the  citizen  should 
make  oath  he  has  sent  none  of  his  property 
away  to  avoid  taxation  (section  11351).  But 
if  he  has  sent  It  away  for  that  purpose,  or 
for  any  other  purpose,  and  it  is  "held"  there, 
it  is  still  taxable  here.  This  because,  under 
section  11,337,  the  domicile  of  the  owner  be- 
comes and  remains  the  situs  of  such  sent- 
away  property  for  the  purpose  of  local  gov- 
ernmental tribute.  Mark,  the  section  does 
not  say  that  "all"  notes  and  bonds  shall  be 
taxable  at  the  residence  of  the  owner,  but 
only  those  "made  taxable  by  the  laws  of  this 
state."  That  phrase  clearly  points  to  the 
whole  body  of  the  revenue  law,  and  we  must 
go  to  that  law,  to  the  policy  of  that  law,  and 
to  our  interpretation  of  it  to  get  at  its  mean- 
ing. Going  there,  we  see  no  certain  assur- 
ance that  the  lawmaker  intended  to  tax  the 
intangible  wealth  of  a  resident  never  actually 
in  this  state.  The  conclusion  announced  is 
consonant  with  the  Justice  of  the  thing.  It 
makes  property  situated  as  was  the  Dunnica 
bonds  taxable  at  the  residence  of  the  owner 
in  Missouri,  thereby  discerning  the  mischief 
disclosed  by  that  case,  and  providing  a  rem- 
edy. It  makes  outside  intangible  property, 
never  In  Missouri,  therefore  never  sent  away, 
nontaxable  here.    It  preserves  intact  the  phi- 


losophy of  taxation,  which  is  that  the  protec- 
tion of  the  law  of  the  locality  gives  the  right 
to  tax  the  property,  and  that,  where  that 
protection  in  no  wise  exists,  the  right  to  tax 
fails.  While  the  exposition  of  our  revenue 
laws  in  the  particulars  now  up  is  not  without 
great  difficulty,  yet  we  have  been  unable  to 
discover  any  disposition  on  the  part  of  the 
Legislature  to  send  all  the  prior  learning  In 
this  state  on  the  question  In  hand  to  the  dust 
heap,  and  wholly  alter  a  public  iwUcy  long 
existing.  It  will  be  time  enough  to  tax  the  in- 
tangible wealth  of  our  residents  in  Timbuktu, 
Pekin,  or  Alaska,  and  never  within  our  ter- 
ritorial boundaries,  when  the  lawmaker  says 
so  in  words  admitting  of  no  other  construc- 
tion. 

It  results  that  plaintiff  was  entitled  to  full 
relief. 

Apposite  to  the  conclusion  reached,  and 
apparently  much  fortifying  it,  is  the  reason- 
ing of  two  late  cases.  Mindful  of  the  mot 
of  Bacon  that  fresh  Justice  is  ever  the  sweet- 
est, and  confessing  a  doubt  on  the  sound- 
ness of  my  own  Interpretatlcw,  springing 
from  the  fact  that  our  revenue  statutes  hold 
discordant  provisions  and  need  careful  and 
scientific  revision,  I  may  be  allowed  to  quote 
from  and  comment  liberally  on  those  cases. 

In  State  ex  rel.  v.  Brlnkop,  President  of 
the  Board  of  Assessors,  and  Koeln,  Collector, 
143  S.  W.  —  (a  case  In  banc,  not  yet  offi- 
cially reported),  certain  items  were  added 
to  the  assessment  list  of  the  American  Cent 
Ins.  Co.,  a  home  corporation,  in  order  to 
ascertain  the  value  of  its  capital  stock  for 
taxing  purposes.  Among  them  was  one  of 
$328,696.38  representing  premiums  due  on 
policies  outside  of  this  state,  and  payable 
outside  the  state.  Another  was  a  bank  de- 
posit kept  by  the  Insurance  company  In  a 
bank  outside  this  state,  in  good  faith,  with 
no  intention  of  avoiding  the  taxation  there- 
of in  Missouri.  One  of  the  questions  in  the 
Brlnkop  Case  was  the  validity  of  those  forc- 
ed additions  to  such  list.  It  will  be  illumi- 
nating to  note  the  views  of  this  court  In  banc 
in  so  late  a  case  on  the  disposition  of  those 
Items.  There  is  a  legal  maxim,  "Movables 
foUow  the  person" — "Mobllia  sequuntur  per- 
sonam." That  maxim  Is  sometimes  loosely 
expressed  in  the  phrase,  "The  situs  of  per- 
sonal property  is  the  domicile  of  the  owner." 
Broom  (Br.  Leg.  Max.  [Sth  Ed.]  p.  399)  deals 
with  that  maxim  as  one  of  the  rules  rdating 
(not  to  taxation,  but)  to  the  descent  and 
distribution  of  property.  Thereto  Story 
agrees  (St  Conf.  of  L.  [Sth  Ed.]  {  379,  and 
ante).  In  this  the  Brlnkop  Case  agrees. 
Witness:  "'Mobllia  personam  sequuntur*  is  a 
maxim  of  International  law,  and  is  applied 
chiefly,  if  not  exclusively,  to  the  distribution 
of  an  intestate's  estate.  It  has  never  been 
applied  in  this  state  to  the  requiring  of  a 
resident  to  list  for  taxation  personal  pn^K 
erty  owned  by  him  located  in  another  state, 
not  because  the  property  Is  liable  to  taxation 
in  the  other  state^  but  because  it  Is  not  U- 


Digitized  by 


Google 


Mo^ 


UEXYELL,  V.  PliADES 


897 


able  to  taxation  In  this  state.  If  tbe  prop- 
erty were  liable  to  taxation  bere,  and  if  tbe 
state  sbould  see  fit  to  tax  it,  the  taxation 
bere  would  not  be  double  taxation  in  the 
sense  that  we  have  above  used  that  term, 
because  this  state  is  not  chargeable  with 
tbe  consequences  of  taxes  levied  in  another 
state.  Since,  therefore,  the  property  located 
in  another  state  is  not  directly  taxable  bere, 
or  at  least  is  not  Included  In  the  property 
rendered  liable  to  taxation  by  our  statutes, 
the  question  arises,  Was  it  tbe  intention  of 
our  Legislature  to  levy  indirectly  a  tax  on 
it  in  the  guise  of  taxing  the  shares  of  stock 
in  the  corporation  which  owns  tbe  property?" 
Observe,  tbe  Brinkop  Case  deals  with  tax- 
ing corporations,  and,  while  there  are  some 
peculiarities  In  the  method  of  assessing  and 
taxing  corporations,  yet  it  is  pointed  out 
therein  that  the  principle  of  uniformity  in 
taxing  the  property  of  individuals  and  cor- 
porations is  maintained  in  our  statutes,  and 
it  wUl  be  seen  tliat  the  Brinkop  Case  pro- 
ceeds on  the  theory  that  our  statutes  do 
not  require  individnala  to  list  debts  due 
them  in  another  state.  On  that  point  the 
case  speaks  in  no  uncertain  voice.  It  says 
tbe  corporation  must  be  dealt  with  as  fairly 
as  the  individual,  and,  since  he  pays  no  tax 
on  outside  property,  tbe  corporation  stands 
acquit.  Therewith  accord  the  following  ex- 
cerpts: "But  would  they  (corporations)  in 
such  case  be  required  to  include  in  tbeir 
return  property  not  in  this  state?  If  so, 
then  an  individual  would  be  required  to  do 
tlie  same,  for  tbe  language  above  quoted 
from  section  11,415  is  not  limited  to  corpora- 
tions, but  applies  to  individuals  as  well,  and, 
besides,  section  7098,  R.  S.  1909,  in  reference 
to  insurance  companies,  requires  tliat  tbeir 
property  'shall  be  assessed  and  taxed  as  the 
property  of  individuals.'  •  ♦  •  And  it 
fronld  also  be  unwise  and  unjust  discrim- 
ination to  make  corporations  pay  taxes,  ei- 
ther directly  or  indirectly,  on  their  property 
outside  tbe  state  when  individuals  are  not  so 
required.  Missouri  has  within  its  own  bor- 
'ders  vast  wealth  in  property  on  which  the 
tax  collector  can  lay  his  hands,  and  it  has 
no  occasion  to  reach  out  and  gatiier  taxes  on 
property  which  is  not  imder  its  protection. 
1o  take  into  account,  in  assessing  the  value 
of  the  shares  of  stock  in  this  insurance  com- 
pany, property  owned  by  the  corix>ratlon  out- 
side of  this  state,  would  be  equivalent,  in 
effect,  to  requiring  the  shareholders  to  pay 
taxes  on  such  property.  Our  statutes  do  not 
authorize  such  taxation.  We  hold  that  tbe 
t)ank  deposits  and  accruing  premiums  outside 
this  state  mentioned  in  delators'  petition  are 
not  to  be  taken  into  account  In  assessing 
the  value  of  the  shares  of  stock.  What  w« 
liaye  said  in  this  connection  is  Intended  to 
apply  to  the  facts  of  this  case,  wherein  It  Is 
admitted  that  the  corporation  has  acted  in 
good  faith,  and  has  not  put  any  of  its  prop- 
«rty  outside  this  state  to  avoid  taxation." 
So,  in  the  late  case  of  State  ex  rel.  Koeln, 
141  S.W.-B7 


Collector,  v.  liCsser  et  al.,  141  S.  W.  888  (in 
banc  and  not  yet  oflBcially  reported),  our  pres- 
ent revenue  statutes  were  reviewed  in  the 
light  of  former  statutes.  In  that  case  it  was 
said:  "The  sovereign  power  of  the  state  to  re- 
quire its  citizens  to  pay  taxes  on  all  their  per- 
sonal property,  or  on  what  they  own  represent- 
ing their  interests  in  personal  property,  within 
or  without  the  state,  may,  for  the  purposes  of 
this  case,  be  conceded.  But,  conceding  that 
the  state  has  the  power  to  tax  such  inter- 
ests, it  does  not  follow  that  such  interests 
are  taxed,  unless  the  law  so  declares.  It  is 
not  left  to  the  tax  assessor  or  tax  collector  to 
say  what  property  or  what  interests  in  prop- 
erty are  to  be  taxed." 

Referring  to  section  11,348  of  our  present 
statutes,  relating  to  the  list  to  be  furnished 
the  taxpayer  by  the  assessor,  we  said  this 
in  the  Lesser  Case:  "Section  11,348  requires 
the  assessor  to  famish  the  person  to  be 
assessed  a  printed  or  written  blank,  prepared 
for  tbe  purpose,  containing  a  list  of  all  the 
kinds  of  personal  property  that  he  Is  to  re- 
turn for  taxation.  The  statute  has  carefully 
enumerated  all  things  on  which  the  tax  is 
to  be  levied,  and  the  list  is  designed  to  be 
so  explicit  that  every  taxpayer  may  under- 
stand what  is  required  of  him.  The  taxpayer 
is  required  to  fill  out  the  blank  showing 
how  much  if  any  of  each  Item  specified  he 
owns,  and  the  list  so  made  out  is  to  be  sign- 
ed and  sworn  to  by  him,  and,  tf  it  is  false, 
he  Is  liable  to  the  pains  and  penalties  of 
perjury.  No  one  can  read  tbat  section  of  the 
statute  without  being  impressed  with  the 
thought  that  it  was  the  purpose  of  the  law- 
maker to  make  the  duty  of  the  taxpayer  in 
rendering  his  list  for  taxation  so  plain  that 
one  could  neither  honestly  escape  making  a 
list  of  all  his  property  called  for,  nor  be  un- 
consciously led  into  making  a  false  return 
and  a  false  oath."  Speaking  to  section  11,- 
519,  R.  S.  1909,  which  defines  property  and 
personal  property  1^  a  comprehensive  way, 
we  said  this  in  the  Lesser  Case:  "If  the 
General  Assembly  had  intended  by  that  defi- 
nition to  say  that  the  taxpayer  sbould  list 
for  taxation,  not  only  his  property  in  this 
state.  Including  the  items  specified  in  section 
11,348,  but  also  everything  else  on  the  face 
of  the  earth  in  which  he  had  any  interest, 
either  within  or  without  the  state,  it  would 
require  him  to  list,  not  only  the  personal 
property,  but  also  the  real  estate  outside  the 
state,  which  he  might  own  or  have  an  in- 
terest in.  The  reasonable  construction  of 
that  clause  of  the  statute  is  that  it  was  in- 
tended to  mean  property  in  this  state.  That 
intention  also  appears  in  the  definition  in 
that  section  given  the  term  'personal  prop* 
erty.'  The  definition  is  very  comprehensive^ 
and  q;>ecifle8  stocks  and  bonds,  and  many 
other  things,  tangible  and  Intangible,  but  it 
nowhere  says  of  any  of  the  items  mentioned 
that  they  are  Included  whether  in  this  state 
or  dsewbere^  until  it  comeB  to  *8hips,  ves- 
sels or  other  boats,'  and  «f  them  it  says, 
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whether  'within  the  Jurisdiction  of  this  state 
or  elsewhere.'  If  It  was  Intended  to  mean 
that  all  the  personal  property  enumerated  or 
interest  therein,  here  or  elsewhere,  was  In- 
cluded, why  did  it  specify  boats  here  or 
elsewhere?  The  distinction  in  this  particu- 
lar drawn  between  steamboats  and  other 
properties  shows  tliat  the  L^^lature  In- 
tended, except  as  to  steamboats,  etc.,  to  In- 
clude only  property  or  interests  within  this 
state.  Appellant  refers  also  to  section  11,- 
334,  E.  S.  1909:  'For  the  support  of  the 
government  of  the  state,  the  payment  of  the 
public  debt,  and  the  advancement  of  the 
public  interest,  taxes  shall  be  levied  on  all 
property,  real  and  personal,  except  as  stated 
in  the  next  section.'  The  next  section  relates 
only  to  property  exempt  from  taxation  by 
the  Coustitutlou.  Here,  again,  we  have  the 
general  term  'all  property  real  and  personal,' 
and  there  is  in  that  section  no  more  authori- 
ty for  saying  that  it  includes  personal  prop- 
erty outside  of  the  state  than  that  it  In- 
cludes real  estate  beyond  our  borders,  if  it 
includes  one  it  includes  both."  Again,  fur- 
ther along  we  said:  "This  state  has  always 
maintained  a  high  standard  of  public  policy, 
and  has  never  attempted  to  reach  beyond  its 
borders  to  gather  revenue  from  property  not 
under  its  protection."  Referring  to  the  list 
furnished  by  the  assessor  (section  11,348), 
and  to  the  oath  required  to  that  list  (section 
11,350),  we  said  this:  "The  plan  of  giving 
the  taxpayer  no  specifications  to  guide  him 
in  making  out  his  list  to  be  returned  to  the 
assessor,  which  was  adopted  in  1866,  after 
being  tested  for  10  years  or  more,  was  found 
to  be  unsatisfactory,  at  least  it  is  to  be  so 
inferred,  because  in  1877  the  General  Assem- 
bly, abandoned  that  plan  and  adopted  the 
plan  now  in  use,  furnishing  the  taxpayer 
with  a  full  list  of  items  to  guide  him  in  mak- 
ing his  return  under  oath  and  under  penal- 
ties, and  if  we  should  now  construe  the  law 
to  be  that  he  was  not  only  required  to  make 
his  return  of  the  items  specified  on  that 
list,  but  also  to  go  the  section  11,519  and 
figure  out  if  he  could,  or  at  his  peril,  if  he 
could  not,  what  else  was  required  to  be  list- 
ed under  the  broad  definition  of  property 
and  personal  property  In  that  section  glv^, 
we  are  satisfied  we  should  do  violence  to 
the  meaning  of  the  statuta" 

It  is  thus  put  beyond  all  question  that  the 
reasoning  of  the  Brinkop  and  Lesser  Cases 
is  that  a  corporation  is  not  required  by  our 
statutes  to  pay  taxes  on  its  evidences  of 
debt  outside  this  state  because  the  Individual 
is  not  so  required.  For  us  to  now  hold  the 
individual  is  so  required  is  to  explode  the 
assumption  on  which  the  reasoning  of  those 
cases  rests.  It  is  to  plow  up  the  very  foun- 
dation of  those  cases.  Moreover,  the  yoke 
■  of  taxation' should  rest  evenly  on  the  necks 
of  all  residents;  those  natural  persons  hav- 
ing bodies   and  souls,  and  those  artificial 


entitles  having  neither.  Hence  we  are  loth 
to  write  the  law  to  be  that  in  Missonri  the 
man  pays  taxes  on  his  outside  choses  in  ac- 
tion, whilst  the  domestic  corporation  stands 
acquit  Why  should  we  do  so  unseemly  and 
unjust  a  thing? 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  that  the  full  re- 
lief prayed  for  in  plaintiff's  bill  be  decreed 
him.    All  concur. 


SPENCE  et  al.  v.  SPENCB  et  aL 

(Supreme  Court  of  Musouri,  Division  No.  1. 

Nov.  29,  1911.) 

1.  WrrNsssEs  (|  144*)— CoMPrriajCT  or  Wrr- 

NESSES— PABTIES— INTEB£ST. 

Where  plaintiffs  claimed  land  which  de- 
fendant's ancestor  had  owned  as  a  tenant  in 
common  with  plaintiffs'  ancestor,  and  plaintiffR' 
title  was  based  upon  adverse  possession  and  a 
sheriff's  deed  to  plaintiffs'  ancestor  of  the  land 
owned  by  defendant's  ancestor,  jplaintiffs  were 
not  incompetent  to  testify  in  their  own  behalf, 
under  Hev.  St.  1909,  i  6354,  providing  that  in 
actions  where  one  of  the  original  iwrties  to 
the  contract  is  dead  the  other  par^  shall  not 
testify  either  in  his  own  favor  or  the  favor  of 
any  one  claiming  under  him,  and  that  no  one 
whose  right  of  action  or  defense  is  derived 
from  one  who  is,  or  if  living  would  be,  incom- 
petent to  testify,  shall  testify  in  his  own  be- 
half; there  being  no  contractual  relation  be- 
tween the  original  owners. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  626-643;   Dec.  Dig.  i  144.»1 

2.  Tenanct  in   Coiacoif    (|   16*)— Ad^sesb 
Possession. 

Title  by  adverse  possession  may  be  ac- 
quired by  one  tenant  m  common  n^^ainst  his 
cotenant;  but  the  evidence  of  the  adverse 
holding  must  be  clear,  pointed,  and  convincing. 
[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |{  42-62;  Dec.  Dig.  { 
15.»J 

3.  Execution    (|    812»)  —  Sale  — Dbtbctivk 
Deeds— Effect. 

A  purchaser  at  execution  sale,  which  was 
wholly  regular,  but  whose  deed  from  the  sher- 
iff did  not  correctly  describe  the  land,  takes  an 
equitable  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  g{  921-924;    Dec  Dig.  |  312.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Hugh  Dabbs,  Judge. 

Action  by  John  N.  Spence  and  others 
against  Jacob  Newton  Spence  and  others. 
From  a  judgment  for  plaintiflrs,  defendants 
appeal.    Affirmed. 

J.  H.  &  W.  B.  Bailey,  for  appellants.  H. 
W.  Blair,  for  respondents. 

GRAVES,  P.  J.  Actioft  under  section  1884, 
Rev.  Stats.  1909  (formerly  section  4268,  Rev. 
Stats.  1899),  to  quiet  title  to  200  acres  of 
land  in  Jasper  county.  Mo.  PlalntlflB  are  the 
heirs  at  law  of  William  David  Spence,  who 
died  April  26,  1907.  Defendants  are  the 
heirs  at  law  of  Newton  Spence,  a  brother  of 
William  David  Spence.  The  land  in  dispute 
was  owned  by  Samuel  Spence,  grandfather 
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of  plaintlffB  and  defendants.  Samuel  Spence 
died  intestate,  in  the  year  1858,  leaving  sur- 
TlTlng  blm  blB  widow,  Elizabeth  Spence,  and 
bis  children,  William  David  Spence,  Newton 
Spence,  Lcnls  Spence,  Lazarns  Spence,  Millie 
Bunch,  and  Sarah  Hull.  It  is  undisputed  in 
the  record  that  William  David  Spence  had 
acquired  the  interests  of  the  widow  and  all 
of  the  heirs  of  Samuel  Spence  by  deeds  from 
them  to  him,  except  the  Interest  of  Newton 
Spence.  This  was  done  by  two  separate 
deeds  made  in  the  year  1867.  The  first  deed 
in  the  record  Is  from  Lazarus  Spence  and 
Louis  Spence  and  wife.  The  second  Is  from 
Sarah  Hull  and'  Millie  Bunch  and  their  bus- 
bands,  and  the  widow,  Elizabeth  Spence. 
The  interest  of  Newton  Spence,  it  is  claimed, 
was  acquired  by  William  D.  Spence  through 
a  sheriff's  sale  in  March,  1867.  In  1865  New- 
ton Spence  seems  to  have  been  sued  tn  the 
circuit  court  of  Jasper  county,  and  his  inter- 
est in  the  land  attached.  Judgment  was  ob- 
tained against  him  for  $1,500,  and  a  special 
execution  was  issued  against  these  lands, 
and  the  same  were  properly  advertised  and 
sold.  The  lands  are  properly  described  in 
the  return  of  levy  of  the  sheriff  under  the 
writ  of  attachment,  in  the  Judgment,  and  in 
the  notice  of  sale.  An  error  appears  in  the 
deed.  The  lands  are  all  in  range  81,  but  in 
the  deed  they  are  described  as  being  in  range 
32.  The  execution  we  do  not  find  in  tbe  rec- 
ord. 

The  petition  la  in  the  usual  form  for  the 
.30-years  statute  of  limitations.  Its  allega- 
tions are  full  and  complete.  The  answer, 
after  certain  admissions  made  therein,  as- 
serts that  the  defendants  own  one  oue-slzth 
interest  In  the  land  through  their  father, 
Newton  Spence,  and  aver  that  William  Da- 
vid Spence  was  a  tenant  in  common  with 
their  said  father,  and  since  his  death  with 
them.  The  answer  then  further  proceeds 
and  concludes  in  this  language:  "Defend- 
ants farther  state  that  since  the  year  1884, 
the  date  of  the  death  of  their  father,  Newton 
Spence,  who  was  the  owner  of  the  undivided 
one-sixth  C/e)  interest  thereof,  that  a  part 
of  the  defendants  herein  have  lived  upon  and 
been  in  the  joint  possession  with  the  said 
William  David  Spence,  living  thereon  and 
enjoying  the  uses  and  benefits  derived-  there- 
from and  claiming  the  undivided  one-sixth 
(%)  interest  as  their  own.  Defendants  for 
further  answer  state  that  no  notice  of  any 
claim  of  title  or  ownership  either  actual  or 
constructive  was  ever  made  by  the  said  Wil- 
liam David  Spence  in  his  lifetime,  and  tliat 
tbe  defendants  herein  were  never  Informed 
of  any  actual  or  constructive  ouster  by  the 
said  William  David  Spence,  as  to  the  inter- 
est in  and  to  said  land  held  by  the  defend- 
ants herein.  Wherefore  defendants  pray  the 
court  to  ascertain,  adjudge,  and  determine 
the  estate,  title,  and  Interests  of  the  defend- 
ants and  plaintiffs  in  and  to  sold  reni  estate 
and  to  define  and  adjudge  by  Its  Judgment  or 


decree,  the  title,  estate,  and  interests  of  the 
parties  severally  In  and  to  said  land  set  out 
and  described  In  plaintiffs'  petition  and  for 
all  other  proper  relief  and  for  costs  of  suit." 
Reply  was  general  denial  of  tbe  new  matter 
in  the  answer.  The  trial  court  found  for 
the  plaintiffs  and  decreed  title  in  them  and 
debarred  defendants  of  all  claim  to  said 
land.  From  this  judgment,  defendants  ap- 
pealed to  this  court  Further  matters  in  evi- 
dence will  be  reverted  to  in  the  course  oi 
the  opinion. 

[1]  I.  S.  M.  Spence  and  William  J.  Spence, 
two  of  tbe  plaintiffs,  testified  as  witnesses  in 
tbe  case.  Their  testimony  tended  to  show 
the  adverse  possession  of  their  father  of  the 
land  in  question  from  1867.  The  defendants 
challenged  the  competency  of  these  witness- 
es, and  now  urge  that  they  were  not  compe- 
tent to  testify. 

The  statute  relied  upon  by  defendants  is 
section  4652,  Rev.  Stats.  1899,  now  section 
6354,   Rev.   Stats.   1909.    The  contention  bj 
the  plaintiffs  that  they  have  title  by  adverse 
possession  does  not  Involve  a  contract  be- 
tween the  parents  of  these  respective  parties. 
On  this  Idea  of  the  case,  plaintiffs  are  not 
claiming  under  a  contract  from  the  deceased, 
Newton  Spence.    There  never  was.  In  fact,  a 
contract  of  conveyance  or  a  conveyance  from 
Newton  Spence,  the  ancestor  on  the  one  side, 
to  William  David  Spence,  the  ancestor  on 
the  other  side.    The  only  things  we  have  In 
this  case  is  an  Inheritance  cast  by  law  upon 
Newton  Spence  by  the  death  of  his  father, 
Samuel  Spence,  and  the  sale  of  that  inheri- 
tance by  the  sheriff  to  William  David  Spence. 
The  only  instrument  which  could  be  called  a 
!  contract  Is  the  attempted  deed  from  the  sher- 
I  iff  to  the  said  William  David  Spence.     To 
'  that  Instrument  Newton  Spence  was  not  a 
party.    This  evidence  was  not  given  concern- 
ing this  deed.    The  sufilclency  of  this  deed. 
It  is  true,  is  attacked,  but  only  for  legal  rea- 
'  sons  appearing  upon  the  face  thereof,  and 
not  otherwise.    We  are  of  opinion  that  these 
j  witnesses  were  competent.    This  case  falls 
'  within  the  facts  and  law  of  the  case  of  Gold- 
en V.  Tyer,  180  Mo.  196,  79  S.  W.  143.    In 
that  case,  Nancy  M.  Golden  sued  In  eject- 
'  ment  for  some  lands.    Tyer  claimed  title  by 
a  deed  from  Sam  Payton,  a  brother  of  Mrs. 
Golden.    Sam  Payton  had  a  deed  from  the 
I  Payton  heirs ;  but  such  deed  did  not  convey 
'  the  title  of  Mrs.  Golden,  one  of  tbe  Payton 
,  beirs.    The  answer  in  that  case  was  a  gen- 
'  eral  denial  and  statute  of  limitations.    For 
plaintiff  it  was  contended  that  she  and  Sam 
i  Payton,  who  was  tben  dead,  were  cotenants, 
I  and  for  that  reason  the  statute  of  limitations 
did  not  run.    According  to  the  report  of  her 
evidence,   Mrs.   Golden's   testimony  Is  thus 
summarized:   "Nancy    M.    Golden,    plaintiff, 
testified  in  the  cause.    Her  testimony  tends 
to  show  that  she  resided  on  the  premises  for 
a  number  of  years ;  tliat  she  paid  part  of  the 
taxes ;  that  her  brother,  Sam  Payton,  under 
whom  defendant  claims  title^  paid  her  rent 
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in  accordance  wltb  her  Interest  In  the  land ; 
that  she  always  claimed  to  be  a  tenant  in 
common  with  her  brother,  Sam  Payton." 
The  competency  of  Mrs.  Golden  as  a  witness 
was  challenged,  and  this  court  then  said: 
"We  cannot  agree  with  learned  counsel  for 
appellant  that  she  is  an  incompetent  wit' 
ness.  If  it  is  true  at  the  time  this  cause 
was  tried  the  record  discloses  that  Sam 
Payton  was  dead,  and  it  is  also  conceded  that 
he  Is  the  appellant's  grantor ;  but  it  does  not 
follow  from  his  death  that  the  plaintiff  is 
rendered  incompetent  to  testify.  Sam  Pay- 
ton  is  not  a  party  to  this  action,  nor  is  or 
was  he  a  party  to -the  contract  which  Is  in- 
volved in  this  suit  The  quitclaim  deed  of- 
fered by  defendant  is  not  in  question.  There 
is  no  dispute  about  that  deed.  This  action 
la  not  to  set  aside  or  change,  in  any  man- 
ner, the  legal  effect  of  that  instrument.  It 
speaks  for  Itself,  and  its  contents  must  de- 
termine Its  legal  efTect.  There  is  a  dispute 
as  to  the  right  of  possession  between  parties, 
both  of  whom  are  living.  Sam  Payton  is  not 
a  party,  nor  is  he  a  necessary  party  to  the 
determination  of  this  cause,  and,  so  far  as 
this  action  is  concerned,  has  no  legal  interest 
in  It  He  may  be  interested  in  it  by  reason 
of  his  covenants  in  his  deed;  this  is  not 
contemplated  by  the  statute  and  cannot  be 
made  the  basis  of  excluding  the  plaintiff  as 
a  witness.  An  examination  of  the  cases  cit- 
ed by  appellant  in  support  of  this  contention 
will  demonstrate  their  dissimilarity  to  the 
proposition  before  us.  In  those  cases,  it  will 
be  observed  that  a  contract  between  a  dead 
and  living  party  was  Involved.  Hence  the.v 
came  directly  within  the  terms  of  the  stat- 
ute which  rendered  the  living  witness  in- 
competent The  plaintiff  in  this  case  is  not 
assailing  any  contract  with  her  deceased 
brother,  nor  is  she  claiming  title  under  him." 

This  Golden  Case  determines  the  objection 
raised  in  this  case,  and  determines  it  against 
the  contentlAtn  of  the  defendants.  We  bold 
that  these  witnesses  were  competent 

[2]  II.  Much  18  said  as  to  the  sherifTs  deed 
In  this  case,  bvt  the  case  can  be  fully  dis- 
posed of  without  consideration  of  that  deed. 
We  understand  that  without  that  deed  Wil- 
liam D.  and  Newton  Spence  were  tenants  In 
common  of  the  land  in  question  In  the  early 
days  of  1867.  Title  by  adverse  possession 
may  be  acquired  even  by  a  cotenant  under 
given  conditions.  Nickey  v.  Leader,  138  S. 
W.,  loc.  cit  22,  and  cases  therein  cited.  In 
such  cases  the  evidence  as  to  the  adverse 
holding  must  be  clear,  pointed,  and  convinc- 
ing; but,  if  the  evidence  measures  up  to 
this  standard,  title  by  adverse  possession 
may  be  obtained. 

In  the  case  at  bar,  the  overwhelming  tes- 
timony tends  to  show  an  adverse  holding  by 
William  David  Spence  and  his  heirs.  Such 
adverse  holding  is  shown  to  be  open  and  no- 
torious.   Upon  this  point  the  trial  court  was 


right  By  his  Judgment  and  finding  the  trial 
court  said,  as  to  these  plalntifCs  and  their 
father,  that  for  more  than  30  years  they 
were  holding  the  possession  of  these  lands, 
and  paying  the  taxes  thereon  and  putting 
lasting  and  permanent  Improvements  there- 
on, and  during  all  such  time  were  "claiming 
the  entire  title  and  holding  adversely  to  the 
defendants  and  their  ancestor,  Newton  J. 
Spencft" 

Under  the  evidence  we  could  not  well  hold 
to  the  contrary,  even  If  we  disregard  the 
predisposition  of  this  court  to  yield  to  the 
Judgment  of  the  trial  court  on  questions  of 
fact  To  our  minds  the  evidence  In  this  rec- 
ord conclusively  shows  an  adverse  holding 
of  those  lands  for  more  than  30  years,  and 
the  trial  court  could  not  have  very  well  held 
otherwise. 

This  practically  disposes  of  the  case,  but 
we  will  discuss  the  effect  of  this  sberlfTB 
deed.    That  question  we  take  next. 

[3]  III.  In  tills  case,  William  David  Spence 
not  only  entered  Into  the  possession  under 
color  of  title,  as  to  the  interest  of  Newton 
Spence,  but  he  actually  had  the  equitable  ti- 
tle. As  before  stated,  the  lands  were  prop- 
erly described  throughout  the  whole  proceed- 
ings, except  in  the  deed.  The  levy  was  right 
The  Judgment  was  right  The  notice  of  sale 
was  right.  The  only  mistake  lies  in  the  de- 
scription in  the  deed  where  the  range  Is  said 
to  be  32  when  it  should  have  been  31.  We 
have  had  Just  such  a  situation  before  this 
court  and  held  that  the  equitable  title  passed 
to  the  purchaser  at  the  execution  sale.  In 
Manning  v.  Coal  Co.,  181  Mo.,  loc.  clt  369, 
81  S.  W.  142,  we  disposed  of  the  question  in 
this  language:  "The  record  in  said  cause 
shows  that  the  right  land  was  attached  and 
sold  under  execution ;  but  the  sherifTs  deed 
misdescribes  the  land  as  in  section  2,  instead 
of  section  26.  This  was  evidently  a  mistake 
of  the  sheriff  in  the  description,  as  the  rec- 
ord in  the  case  shows  that  the  right  land 
was  attached,  advertised,  sold,  and  bid  In 
by  Stephen  Glpson,  who  paid  the  purchase 
price,  and  be  acquired  at  least  an  equitable 
interest  in  the  land  sold." 

It  thus  appears  that  under  more  than  one 
theory  of  the  case  the  Judgment  nisi,  was 
right,  and  it  ia  therefore  affirmed.  All  con- 
cur. 


VANDEVENTER  ▼.  FLORIDA  SAVINGS 

BANK. 

(St  Louis  Court  of  Appeals.     Missouri.    Dec. 

6,  1911.) 

1.   EXECUTOBS  AND  ADUINISTKATOBS  Q  123*)— 

Acts  of  Joint  Administbatob— RAnncA- 

TION. 

Though  one  of  two  admlnistratois  did  not 

join  his  coadministrator  in  assigning  a  note_  ex- 
ecuted to  the  administrators  as  such,  the  sign- 
ing of  bis  name  to  the  assignment  b;  tlie  oth- 
er   administrator    was    ratified,     where    with 
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knowledge  of  the  assignment,  the  nonaigning 
administrator  used  the  proceeds  in  the  final 
settlement  of  the  estate,  witb,  knowledge  of 
the  assignment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  iS  496-530; 
Dec.  Dig.  i  123.*] 

2.  EZBCTrroBS  and  Adminibtbatobs  (S  170*)— 

Assignment  of  Notes. 

While  Rev.  St.  1909,  {  216,  providing  that 
administrators  shall  assign  the  notes,  stock, 
etc.,  of  the  estate  to  creditors,  legatees,  and 
distributees,  in  discbarge  of  their  claim  equal 
to  the  amount  of  such  bond  or  note,  prohib- 
its the  assignment  of  a  note,  except  m  dis- 
charge of  such  claims,  it  only  applies  to  the 
assets  of  the  estate,  and  does  not  prohibit  the 
assignment  by  administrators  of  a  note  execut- 
ed to  them,  as  such,  in  payment  of  a  judgment 
of  the  estate,  since  the  legal  title  to  the  note 
vested  in  tlie  administrators ;  assets  going  into 
the  administrators'  bands  directly  from  intes- 
tate being  treated  differently  from  those  going 
into  their  hands  during  the  course  of  adminis- 
tration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  648 ;  Dec.  Dig. 
{  170.*] 

Appeal  from  Circuit  Court,  Monroe  County; 
David  H.  Eby,  Judge. 

Action  by  John  W.  Vandeventer  against 
the  Florida  Savings  Bank.  From  a  Judg- 
ment for  defendant,  plaintlfT  appeals.  Af- 
firmed. 

Ragland  &  McAllister,  for  appellant 
James  P.  Boyd,  for  respondent 

NORTONI,  J.  This  suit  was  Instituted 
and  tried  on  the  theory  that  It  inyolved  title 
to  real  estate.  The  finding  and  decree  were 
for  defendant,  and  plaintiff  prosecuted  an 
appeal  to  the  Supreme  Court  Upon  con- 
sideration, the  Supreme  Court  determined 
that,  though  title  to  real  estate  may  be  affect- 
ed by  the  Judgment  given  on  the  pleadings, 
It  Is  not  In  Issue,  and  therefore  transferred 
tbe  case  here  for  final  determination,  as  will 
appear  by  reference  to  Vandeventer  v.  Flor- 
ida Savings  Bank,  232  Mo.  618,  135  S.  W.  23, 
where  tbe  pleadings  are  set  out  in  full. 

The   sole  question  of  law   invoking   the 
Judgment  of  the  court  relates  to  tbe  power 
of  tbe  administrators  to  convey  title  to  de- 
fendant bank  by  assignment  of  a  promissory 
note  made  to  tb^m  in  their  representative 
capacity  during  the  course  of  administration; 
sncb  assignment  being  in  due  form  and  for 
a   valuable   consideration.     Other  questions 
are  of  fact  only,  and  they  are  concluded  by 
tbe  finding  of"  the  trial  court  thereon.    De- 
fendant is  and  has  been  for  many  years  an 
Incorporated  banking  institution,  doing  busi- 
ness In  Monroe  county,  while  plaintiff  owns 
eo  acres  of  land  In  that  county,  which  is 
Incumbered  by  a  deed  of  trust  securing  a 
promissory  note,  which  was  assigned  to  tbe 
bank    by  tbe  administrators  of   Hobbs  for 
a  valuable  consideration.    The  suit  proceeds 
on  tbe  theory,  first,  that  the  note  had  been 
paid,  and  therefore  the  lien  of  the  mortgoge 


was  released;  and,  second,  that  it  had  never 
been  assigned  to  the  bank,  for  tbe  reason 
tbe  administrators  were  not  possessed  of 
authority  under  our  statutes  to  assign  notes 
of  the  estate  to  persons  other  than  creditors, 
legatees,  or  distributees,  of  which  the  bank 
is  not  one. 

It  appears  that  at  the  time  of  the  death 
of  J.  H.  Hobbs,  to  whom  Vanscboaick  and 
Kendall  afterwards  became  .administrators, 
John  P.  Goss  owed  him  a  promissory  note, 
then  in  Hobbs'  possession.  After  tbe  death 
of  Hobbs,  W.  B.  Vanschoaick  and  J.  T. 
Kendall  were  duly  appointed,  qualified,  and 
became  administrators  of  his  estate.  Among 
otber  assets  of  the  estate  of  Hobbs  which 
came  Into  their  bands  was  the  promissory 
note  wblcb  Hobbs  held  against  John  F.  Goss. 
Tbe  administrators  instituted  a  suit  against 
Ooss  on  this  note,  and  obtained  a  Judgment 
tb^efor.  Afterwards,  and  during  the  course 
of  the  administration  of  the  estate  of  Hobbs, 
John  P.  Goss  settled  and  paid  this  Judgment 
to  such  administrators  by  executing  a  prom- 
issory note  to  them,  on  March  29,  1897,  in 
tbe  amount  of  $520.  This  note  of  $520  so 
executed  by  Goss  in  payment  of  tbe  Judg- 
ment was  made  payable  to  tbe  administra- 
tors in  their  representative  capacity;  that 
is  to  say,  "to  the  order  of  W.  B.  Vanschoaick 
and  J.  T.  Kendall,  administrators  of  tbe 
estate  of  J.  H.  Hobbs."  Goss  made  several 
payments  on  tbe  note  to  the  administrators, 
until  it  was  finally  reduced  in  amount  to 
$200,  which  remained  unpaid  at  the  time 
defendant  bank  purchased  it.  On  tbe  same 
day  that  Goss  executed  this  $520  note  to  tbe 
administrators,  March  29,  1897,  be,  together 
witb  bis  wife,  made  and  executed  a  deed  of 
trust  to  A.  D.  Bell,  trustee,  to  secure  the 
payment  of  the  note,  which  is  therein  de- 
scribed, "to  tbe  order  of  W.  B.  Vanschoaick 
and  J.  T.  Kendall,  administrators  of  the  es- 
tate of  J.  H.  Hobbs."  This  deed  of  trust, 
which  was  promptly  recorded,  covered  and 
created  a  lien  upon  80  acres  of  land  In  Mon- 
roe county  then  owned  by  Goss  and  wife, 
but  which  plaintiff  now  owns  subject  to  such 
lien.  Afterwards,  In  February,  1909,  the 
administrators,  desiring  to  make  final  settle- 
ment of  the  Hobbs  estate,  urged  Goss  to  pay 
the  note  so  they  could  employ  tbe  money  In 
such  settlement  As  Goss  was  unable  to  pay 
tbe  note  at  that  time,  tbe  administrators,  on 
February  11,  1909,  sold  and  assigned  the 
note  to  defendant,  Florida  Savings  Bank,  for 
the  amount  of  $200,  which  remained  unpaid 
thereon.  On  that  day,  tbe  administrators 
Indorsed  tbe  note  to  tbe  bank,  in  tbeir  rep- 
resentative capacity,  as  follows:  "J.  T.  Ken- 
dall, W.  B.  Vanschoaick,  Adms.  Est  J.  H. 
Hobbs."  It  appears  the  administrator  Van- 
schoaick did  not  sign  the  Indorsement  on  the 
note  in  person,  and  that  his  name  was  affixed 
by  his  coadministrator,  J.  T.  Kendall.    How- 
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ever,  elmultaneonsly  with  thia  assignment, 
defendant  bank  deposited  $200  to  the  credit 
of  "J.  T.  Kendall  and  W.  B.  Yanschoalck, 
administrators  of  the  estate  of  J.  H.  Hobbs, 
deceased,"  and  the  administrators  subse- 
quently checked  out  this  money,  and  employ- 
ed It  in  the  final  settlement  of  the  estate  a 
few  days  thereafter.  It  seems  the  note  has 
never  been  paid  to  the  bank,  but  interest  has 
been  paid  thereon  from  time  to  time,  and  at 
the  institntion  of  this  suit  the  bank  continued 
to  hold  the  note,  together  with  the  deed  of 
trust  on  the  land,  which,  of  course,  passed 
to  it  as  an  incident  to  the  assignment  of  the 
note. 

On  the  5th  day  of  April,  1905,  the  sheriff 
of  Monroe  county  sold  the  interest  of  Goss 
and  wife,  makers  of  the  note  and  deed  of 
trust,  in  the  80  acres  of  land  covered  by  the 
deed  of  trust  under  execution,  issued  on  a 
judgment  against  the  owners  of  such  land, 
and  plaintiff  purchased  at  the  sheriff's  sale. 
The  case  concedes  that  the  Judgment  on 
which  the  sheriff  sold  under  execution,  and 
under  which  plaintiff  purchased,  was  subse- 
quent in  point  of  time  to  the  record  of  the 
deed  of  trust  given  by  Ooss  and  wife  on  the 
land,  March  29,  1897,  and  wtilch  defendant 
now  holds  as  security  for  the  note.  It  Is 
difficult  to  determine  the  true  issue  present- 
ed here,  but  it  seems  plaintiff  seeks  a  Judg- 
ment declaring  the  bank  to  be  without  any 
interest  whatever  in  the  note,  and  conse- 
quently none  in  the  deed  of  trust  on  his  land. 
Be  this  as  it  may,  we  will  consider  the  argu- 
ments put  forward  in  the  briefs,  and  dispose 
of  the  controversy  accordingly.  Plaintiff 
requested  a  special  finding  of  facts  and  sep- 
arate conclusions  of  law  under  the  statute, 
and  this  the  court  gave. 

[1]  The  court  found,  as  a  matter  of  fact, 
that  defendant  bank  purchased  the  note  from 
the  administrators  at  the  time  and  in  the 
manner  above  set  forth,  and  found,  too,  ttiat 
the  note  has  never  been  paid.  Plaintiff  con- 
cedes that  the  evidence  is  abundant  to  sup- 
port tills  finding  of  fact,  except  with  respect 
to  the  assignment  of  W.  B.  Yanschoalck,  one 
of  the  administrators.  All  of  the  evidence 
goes  to  show  that  Yanschoalck  did  not  per- 
sonally affix  his  signature  to  the  assignment 
of  the  note,  and  that  his  name  was  signed 
thereto  by  his  coadministrator,  J.  T.  Kendall. 
The  court  so  found  the  fact  to  be,  but  found 
as  well  that  the  administrator  Yanschoalck 
subsequently  ratified  and  confirmed  the  act 
of  Kendall,  his  coadministrator,  in  signing 
his  name  to  the  indorsement  The  point  is 
made  that  the  evidence  does  not  support  the 
finding  of  the  court  with  respect  to  the  rati- 
fication, but  we  do  not  accede  to  tliat  view. 
It  is  shown  by  the  records  of  the  bank  that 
the  1200  which  the  bank  gave  as  consider- 
ation for  the  assignment  of  the  note  was 
tlien  and  there  deposited  in  the  bauk  to  the 
credit  of  "W.  B.  Yanschoalck  and  J.  T.  Ken- 
dall, administrators  of  the  estate  of  J.  H. 


Hobbs."  It  appears,  too,  that  the  adminis- 
trators witbln  a  few  days  thereafter  with- 
drew this  money  from  the  bank  on  checks, 
and  employed  it  in  the  final  settlement  of 
the  estate,  which  operated,  of  course,  to  the 
benefit  of  l>oth  of  them.  Since  the  transac- 
tion occurred,  the  administrator  Mr.  Yan- 
schoalck has  departed  this  life,  and  he  did 
not  speak  on  the  subject  personally;  but, 
besides  those  stated,  other  facts  and  drcnm- 
stances  in  proof  suggest  that  he  had  knowl- 
edge of  the  transaction  and  accepted  its 
benefits.  There  can  be  no  doubt  that  there 
Is  ample  evidence  in  the  record  to  support 
the  finding  of  the  court  that  Yanschoalck 
ratified  the  act  of  his  coadministrator  tn 
affixing  his  name  to  the  assignment  of  the 
note;  for  lieyond  question  he  knowingly  ac- 
cepted the .  benefits  of  the  transaction  from 
the  bank,  and  employed  the  money  in  dis- 
cliarging  his  obligation  tn  settling  the  estate. 
[2]  But  it  is  said,  though  the  assignment 
on  the  note  was  executed  by  Kendall  and 
signed  by  him  for  Yanschoalck,  and  this  act 
thereafter  ratified,  or  though  it  were  actu- 
ally signed  by  both  administrators  in  person. 
It  availed  naught  toward  vesting  the  title  of 
the  note  in  defendant  bank,  for  the  reason 
our  statute  impliedly  forbids  the  transfer  of 
such  notes  by  the  administrators  to  others 
than  creditors,  legatees,  or  distributees.  It 
is  true  defendant  bank  was  neither  a  creditor 
nor  distributee  of  the  estate ;  nor  was  it  a 
legatee  under  tlie  will,  for  there  was  none. 
Our  statute  (section  216,  R.  S.  1909)  provides 
that  executors  and  administrators  may  as- 
sign the  notes  and  bonds,  stocks,  accounts, 
and  all  other  evidence  of  debt  of  the  estate 
to  creditors,  legatees,  and  distributees  in  dis- 
charge of  the  amount  of  their  claim  equal 
to  the  amount  of  such  bond  or  note.  It  lias 
been  frequently  determined  under  this  stat- 
ute that  an  administrator  may  not  assign  a 
note  or  other  evidence  of  indebtedness  be- 
longing to  the  estate  except  in  discharge  of 
tlie  claims  of  creditors,  legatees,  or  distrit>- 
utees  to  the  amount  of  their  claims  equal  to 
the  amount  of  such  bond  or  note.  It  is  said 
the  statute  implies  an  inhibition  against  such 
transfers  to  other  persons,  and  in  this  abro- 
gates the  rule  of  the  common  law  on  the  sub- 
ject. See  State,  to  Use  of  Wolff,  v.  Beming, 
74  Mo.  87 ;  Stagg  v.  Linnenf  elser,  59  Mo.  336; 
Chandler  v.  Stevenson,  68  Mo.  450;  Well  v. 
Jones,  70  Mo.  560;  Marsliail  v.  Meyers,  96 
Mo.  App.  643,  70  S.  W.  927.  But  it  is  to  be 
observed  tttat  the  statute  contemplates  and 
treats  of  assets  of  the  estate;  for,  if  the 
words  imply  an  inhibition,  It  Is  with  respect 
to  the  assignment  of  notes,  bonds,  stocks, 
accounts,  and  all  other  evidences  of  debt  "of 
the  estate."  In  all  of  the  cases  above  cited, 
where  the  matter  has  come  in  judgment,  it 
appears  the  note  or  other  evidence  of  d^t 
assigned  or  attempted  to  be  assigned  by  the 
administrator  was  one  payable  to  tlie  dece- 
dent in  his  lifetime,  and  one  which  came  into 
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the  bands  of  the  administrator  as  an  asset 
of  the  estate. 

Throughout  the  law  there  has  always  been 
maintained  a  distinction,  which  still  obtains, 
with  respect  to  assets  of  the  estate  which 
came  into  the  hands  of  the  administrator 
through  the  death  of  his  intestate  and  the 
appointment  and  qualification  of  the  admin- 
istrator, and  those  which  come  into  his 
hands  thereafter  during  the  course  of  admin- 
istration. Such  assets,  as  erldences  of  in- 
debtedness to  the  estate,  which  were  owing 
to  the  decedent  in  his  lifetime  and  came  Into 
the  possession  of  bis  administrator,  may  be 
sued  upon  by  the  administrator  de  lK>nis  non, 
if  not  collected  theretofore,  for  the  reason  he 
succeeds  to  the  title  of  the  estate.  See  New- 
hall  V.  Tumey,  14  IlL  338;  Harney,  Adm'r, 
y.  Dutcher,  15  Mo.  89,  55  Am.  Dec.  131; 
GoolL's  Ex'r  T.  Holmes,  29  Mo.  61,  77  Am. 
Dec.  548;  Barker  t.  Talcot,  1  Vem.  473; 
Wilson  V.  Arriclc,  11  MacArthur  (D.  C.)  228 ; 
AV^ilson  v.  Arrick,  112  U.  S.  83,  5  Sup.  Ct  75, 
28  L.  Ed.  617 ;  United  States,  to  Use  of  Wil- 
son, V.  Walker,  109  U.  S.  258,  3  Sup.  Ot.  277, 
27  L.  Ed.  927;  2,  Woemer,  Am.  Administration 
Law  (2d  Ed.)  1 351.  But  not  so  with  respect 
to  those  evidences  of  indebtedness  which 
come  into  the  hands  of  the  administrator 
after  his  qualiflcation  to  that  office,  in  lien 
of  or  in  paymoit  of  obligations  which  there- 
tofore existed  in  favor  of  the  estate.  The 
theory  as  to  such  evidences  of  indebtedness 
is  that  they  become  the  property  of  the  ad- 
ministrator through  taking  them  payable  to 
himself,  and  this  is  true,  notwithstanding 
they  are  payable  to  him  as  administrator  of 
the  estate.  The  employment  of  the  words 
"as  administrator  of  the  estate"  in  this  con- 
nection are  treated  by  the  courts  as  merely 
descriptive  of  the  person  and  as  surplusage; 
for  it  is  said  such  evidences  of  indebtedness 
so  given  to  the  administrator  in  payment  of 
a  debt  owing  to  the  estate  must  be  regarded 
as  his  property,  inasmuch  as  the  asset  of  the 
estate  has  been  fully  paid  and  administered 
through  the  execution  of  a  new  note  to  the 
administrator.  The  principle  invoked  and 
reckoned  with  by  the  courts  in  such  cases  is 
that  which  pertains  to  a  conversion.  No  one 
can  doubt  that  the  administrator  possesses 
complete  authority  to  accept  payment  of 
debts  owing  to  the  decedent  which  came  to 
him  as  assets  of  the  estate ;  in  this  case,  the 
note  which  Goss  owed  to  the  intestate,  Ilobbs. 
Neither  is  it  to  be  doubted  that  the  adminis- 
trator was  possessed  of  authority  to  sue  ui>- 
on  the  original  note  of  Goss,  which  came  to 
bim  as  an  asset  of  Hobbs'  estate,  and  to  re- 
cover a  Judgment  thereon  in  favor  of  the 
estate.  After  having  done  this,  authority  of 
tbe  administrator  is  equally  as  clear  with 
respect  to  receiving  a  payment  of  that  Judg- 
ment from  Goss,  either  in  money  or  by  a 
uote  and  deed  of  trust,  as  was  done. 

Possessing  full  authority  with  respect  to 
tbese  nuittera,  aa  they  did,  the  execution  of 


the  $520  note  and  deed  of  trust  to  the  ad- 
ministrators in  payment  of  that  Judgment  by 
Goss  operated  to  extinguish  the  Judgment 
and  the  indebtedness  which  it  represented  as 
an  asset  of  the  estate,  and  converted  it  into 
a  debt,  payable  to  tbe  administrators.  In 
other  words,  the  asset  of  tbe  estate  was 
thereby  fully  administered,  and  a  new  ob- 
ligation created  as  to  the  proceeds  thereof, 
which,  in  the  eye  of  the  law,  the  administra- 
tors converted  to  their  own  use  by  taking  the 
note,  payable  to  them,  instead  of  the  estate. 
Such  was  an  unwarranted  exercise  of  domin- 
ion by  the  administrators  over  the  proceeds  of 
the  Judgment,  which  was  Inconsistent  with 
the  rights  of  the  estate,  and  therefore  a  con- 
version. Where  such  appears  to  be  the  fact, 
the  courts  universally  declare  the  legal  title, 
with  respect  to  the  note  so  made  payable  to 
the  administrators,  to  reside  In  them,  and  to  ' 
pass  upon  their  death  to  their  personal  rep- 
resentatives, and  not  to  the  administrator  de 
bonis  non.  For  this  a  suit  on  the  administra- 
tor's bond  Will  lie  at  the  instance  of  the  ad- 
ministrator de  iMnis  non.  If  Io8»  ensues  to 
the  estate.  Our  Supreme  Court,  in  etrect,  so 
ruled  the  question  in  a  case  where  the  first 
administrator  let  out  to  service  a  slave  own- 
ed by  the  estate,  and  took  for  such  service 
a  written  obligation,  payable  to  himself  as 
administrator.  In  that  case,  Darby,  the  first 
administrator,  resigned,  and  afterwards  a 
suit  was  brought  on  the  obligation  taken  by 
bim  for  the  service  of  the  slave  by  the  ad- 
ministrator de  l>oni8  non,  but  the  Supreme 
Court  declared  no  recovery  could  be  had  by 
the  last-named  administrator,  for  the  rea- 
son tbe  property  which  belonged  to  the  es- 
tate had  been  changed  by  the  original  admin- 
istrator, and  the  right  sought  to  be  enforced 
had  vested  in  him  in  his  individual  capacity 
on  the  theory  of  a  conversion.  It  was  there- 
fore ruled  that  the  first  administrator.  Dar- 
by, or  his  personal  representatives,  alone 
could  maintain  the  suit.  See  Harney  v.  Dut- 
cher, 15  Mo.  89,  55  Am.  Dec.  131.  To  the 
same  efTect,  see  Cook's  Executor  v.  Holmes, 
29  Mo.  61,  77  Am.  Dec.  548;  Block  v.  Dor- 
man,  51  Mo.  31;  Brooks  v.  Mastln,  69  Mo. 
58;  Xewhall  V.  Tumey,  14  111.  338;  Barker 
V.  Talcot,  1  Vem.  473;  2  Woemer,  Am.  Law 
Administration  (2d  Ed.)  §  351.  The  authori- 
ties declare  the  same  result  in  every  case 
where  it  appears  the  first  administrator  has 
received  payment  for  the  sale  of  goods,  the 
hire  of  chattels,  the  leasing  of  land,  or  the 
collection  of  a  debt  due  the  estate;  and  this 
Is  true,  though  such  payment  be  made  by  ex- 
ecuting a  note  to  him  as  administrator.  The 
principle  obtains,  too,  with  respect  to  the  ad- 
ministrator's own  debt  to  the  estate,  when 
held  to  be  converted  into  assets  in  his  hands ' 
by  appointment  In  every  instancie  the  right 
of  property  is  declared  to  vest  in  the  ad- 
ministrator, so  as  to  pass  to  his  personal  rep- 
resentatives. For  an  array  of  authorities  on 
the  subject,  see  2  Woemer,  Ant.  Law  Admin- 
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Istratlon,  S  351,  and  cases  in  the  notes.  Tbe 
principle  is  an  ancient  one,  and  comes  to  us 
from  the  English  courts,  which  frequently 
expound  it,  as  will  appear  by  reference  to 
Barker  v.  Talcot,  1  Vem.  473,  where  It  ap- 
pears an  administrator  received  part  of  a 
debt  due  the  intestate  and  accepted  a  promis- 
sory note,  payable  to  himself  as  administra- 
tor for  the  residue.  On  these  facts,  it  was 
declared  that  the  taking  of  the  note  was  such 
an  alteration  of  the  property  as  vested  the 
note  in  the  administrator,  and  on  his  death 
it  passed  to  his  personal  representatives,  and 
not  to  the  administrator  de  bonis  non  of  the 
first  intestate.  For  it  is  said  the  acceptance 
by  the  administrator  of  a  part  of  the  debt 
and  a  promissory  note  for  the  balance  oper- 
ated the  complete  administration  of  that  as- 
set of  the  estate,  and  vested  the  note  in  him 
through  its  conversion. 

It  appearing;  as  it  does,  that  the  note  ex- 
ecuted by  Goss  to  the  administrators  of 
Hobbs  was  in  payment  of  a  Judgment  in  fa- 
vor of  the  Hobbs  estate,  tbe  Judgment  as- 
set of  the  estate  must  therefore  l>e  regarded 
as  fully  administered,  and  the  legal  title  of 
the  note  received  in  payment  to  have  vested 
in  the  administrators,  as  if  converted  by 
them,  so  as  to  empower  them  to  either  sue 
upon  it  tn  their  own  names  or  assign  it  to 
another.  In  tills  view,  the  assignment  to  de- 
fendant bank  was  a  valid  one,  and  should  be 
sustained. 

It  may  be  that  tliis  plaintifT,  having  pur- 
chased the  land  April  5,  1895,  with  the  deed 
of  trust  upon  it  and  of  record  years  before, 
Is  not  in  a  position  to  complain  at  all  as  to 
the  validity  of  the  assignment  of  tbe  note  to 
the  bank;  but  we  will  not  consider  this  mat- 
ter further  than  to  say  it  is  Immaterial  in 
the  view  we  take  of  the  case. 

Tbe  Judgment  should  be  afBrmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  CACLFIELD,  J., 
concur. 


ST.  LOUIS  OARBONATINa  *  MFG.  CO.  v. 

UNITED  RYS.  CO.  OP  ST.  LOUIS. 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec. 

5,  1911.     Rehearing  Denied  Dec.  22,  1911.) 

1.  Stbeet  Railboads  (8  81*)— Opebation  of 
OABa— Vigilant  Watch— Duty  to  Keep. 

A  street  car  motorman  is  bound  to  keep  a 
vigilant  watch  for  i>erB0Ds  who  may  be  on  the 
tracks,  and  to  exercise  ordinary  care  by  looking 
out  for  persons  driving  on  the  tracks  in  front 
of  the  car,  or  so  driving  where  they  may  be  ob- 
served by  the  oiwratives  of  the  car. 

[E&.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |§  172-177 ;   Dec.  Dig.  |  81.*} 

2.  Street  Railboads  (g  117*)— Opebation— 
Injuries  to  Tbavelebs  —  Contbibxttort 
Negligence. 

Where  a  portion  of  a  street  on  which  a 
street  railroad  was  operated  was  rendered  im- 
passable by  water  pipes  therein,  the  driver  of 


a  carriage  was  not  negligent  as  a  matter  of 
law  in  driving  further  toward  the  center  of  the 
street  and  on  the  railway  tracks  until  tlie  ob- 
struction was  passed;  he  being  entitled  to  as- 
sume that  a  car  would  not  strike  him  from  the 
rear  without  sounding  the  gong  or  alarm. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §{  239-257 ;  Dec.  Dig.  |  117.*] 

3.  Street   Railroads    (g  85*)  —  Injuries  to 
Travelers— Right  in  Street. 

While  neither  a  person  driving  a  carriage 
along  a  street,  nor  a  street  railway  company, 
has  a  superior  right  to  use  the  street,  and  both 
are  required  to  exercise  ordinary  care  to  pre- 
vent collision,  yet.  where  a  vehicle  is  driving  in 
front  of  and  in  fnll  view  of  the  car,  the  duty 
is  on  the  motorman  to  |dve  warning  of  the  im- 
pending peril  before  a  ngbt  to  recover  for  in- 
juries sustained  in  a  collision  may  be  denied  as 
a  matter  of  law  l)ecause  of  the  driver's  contribu- 
tory negligence. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Si  193-195 ;  Dec.  Dig.  {  85.*] 

4.  Street  Railroads   (i  102*)  —  Collision 
with  Vehicle— Pboximatk  Cause. 

Plaintiff  was  driving  along  a  street  car 
track  in  order  to  avoid  an  obstruction  in  tbe 
carriage  way,  when  an  old  man  walked  sudden- 
ly from  the  curb  in  front  of  plaintifTs  horse, 
requiring  the  sudden  stoppage  of  the  buggy  in 
front  of  a  car  approaching  at  a  high  rate  of 
speed  from  the  rear,  which  without  gong  or 
signal  struck  the  buggy,  and  caused  the  inju- 
ries complained  of.  Htid,  that  tbe  act  of  tbe 
man  crossing  the  street  in  front  of  the  buggy 
was  at  most  a  concurring  or  contributing  cause, 
commingled  with  defendant's  negligence,  in  col- 
liding with  the  buggy  without  gong  or  signal, 
and  that  the  latter  was  the  proximate  cause  of 
the  accident 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ii  186,  194,  200,  203;  Dec. 
Dig.  i  102.*] 

Appeal  from  St  Lonls  Circuit  Court; 
Geo.  H.  Williams,  Judge. 

Action  by  the  St  Louis  Garbonating  ft 
Manufacturing  Company  against  tbe  United 
Railways  Company  of  St  Louis.  Judgment 
for  defendant,  and  plalntUf  appeals.  Re- 
versed and  remanded. 

Holmes,  Blair  &  Koemer  and  William  K. 
Koemer,  for  appellant  Boyle  &  Priest  W. 
Blodgett  Priest,  and  G.  T.  Priest,  for  re- 
spondent 

NORTONI,  3.  This  Is  a  Bult  for  dam- 
ages accrued  to  plaintiff  through  tbe  alleged 
negligence  of  defendant  At  tbe  conclusion 
of  the  evidence  for  plaintiff,  the  court  direct- 
ed a  verdict  for  defendant  and  plaintiff 
prosecutes  tbe  appeal. 

Plaintiff  is  an  Incorporated  manufactur- 
ing company  doing  business  in  St  Louis,  and 
defendant  is  an  incorporated  railroad  com- 
pany, which  owns  and  operates  a  street  car 
system  in  the  public  streets  of  the  same  city. 
The  grievance  complained  of  relates  to  a 
collision  of  one  of  defendant's  street  cars 
with  a  buggy  or  carriage  owned  by  plaintiff, 
which  at  the  time  was  being  driven  along 
Enston  avenue,  a  public  thoroughfare  of  the 
city,  in  which  defendant  owns  and  operates 
one  of  the  lines  of  its  railroad.    Tbe  presl- 
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dent  of  plaintiff  company  was  driving  its 
horse  and  storm  buggy  eastward  on  Elaston 
avenue  about  5:30  o'clock  In  the  afternoon, 
and  in  broad  daylight,  when  defendant's 
street  car  collided  with  the  rear  of  the  bug- 
gy, and  occasioned  the  damage  sued  for.  It 
appears  Mr.  MeCloskey,  president  of  plain- 
tiff company,  had  been  driving  along  Easton 
avenue  for  as  much  as  two  blocks  immediate- 
ly before  the  collision  occurred.  He  drove 
into  that  thoroughfare  from  another  street, 
and  turned  to  the  eastward  on  Easton  ave- 
nue. Along  the  south  side  of  Easton  avenue, 
and  adjacent  to  the  curb,  arrangements  were 
being  made  to  the  end  of  laying  water  pipe, 
and,  besides  some  excavations,  large  water 
pipes  to  be  utilized  were  lying  In  the  street 
These  pipes  were  about  18  Inches  in  diame- 
ter and  occupied  a  considerable  space.  Be- 
cause of  them,  Mr.  McCIoskey  was  compel- 
led to  drive  with  the  two  north  wheels  of 
his  buggy  inside  of  defendant's  south  track, 
while  the  others  traveled  south  thereof.  The 
horse  attached  to  the  buggy  was  moving 
forward  in  a  Jog  trot  in  the  street  immedi- 
ately south  of  the  south  rail  of  defendant's 
track,  and  had  so  continued  for  about  two 
blocks  at  the  time  the  collision  occurred. 
As  before  stated,  McCIoskey  was  driving 
eastward,  and,  apon  approaching  a  point  at 
or  about  Thirty-First  street,  an  old  gentle- 
man suddenly  stepped  forward  from  the 
curb  immediately  in  front  of  the  horse  so 
as  to  occasion  the  driver  to  veer  it  to  the 
northward  for  the  purpose  of  preventing  an 
injury.  This  unexpected  movement  of  the 
old  gentleman  immediately  in  front  of  the 
horse  occasioned  a  sudden  checking  of  the 
speed  or  stoppage  of  the  buggy,  and  instan- 
taneously therewith  defendant's  street  car 
ran  upon  It  with  great  force.  As  a  result 
of  the  collision,  the  buggy  was  thrown  to  the 
northward,  overturned,  and  almost  demolish- 
ed, and  plaintiff's  horse  was  precipitated  for- 
ward with  such  violence  and  force  as  to  in- 
flict serious  injuries  upon  it  Notwithstand- 
ing the  collision,  the  street  car  traveled  twice 
its  length  to  the  eastward  before  the  mo- 
torman  was  able  to  stop  it 

The  specifications  of  negligence  relied  up- 
on in  the  petition  go  to  the  effect  that  defend- 
ant's agents  and  employes  in  charge  of  the 
car  negligently  and  carelessly  ran  and  oper- 
ated it  at  a  high  and  dangerous  rate  of  speed, 
and  failed  and  omitted  to  rhig  a  bell,  sound 
a  gong,  or  give  other  warning  of  the  ap- 
proach of  the  car  as  it  neared  plaintiff's 
buggy;  second,  that  the  agents  and  em- 
ployes in  charge  of  the  car  negligently  fail- 
ed to  keep  a  vigilant  watch  for  vehicles  on 
the  track  or  traveling  in  close  proximity 
thereto,  and,  furthermore,  that  they  negli- 
gently failed  to  stop  or  check  the  car  so 
as  to  avoid  colliding  with  the  buggy  after 
they  saw,  or  by  exercising  ordinary  care 
might  have  seen,  its  situation  of  peril.  There 
Is  no  evidence  whatever  tending  to  show  in 


what  distance  the  car  might  have  been  stop- 
ped, but  the  record  abounds  with  proof  tend- 
ing to  show  negligence  on  the  part  of  de- 
fendant in  other  respects.  The  evidence 
tends  to  prove  that  no  bell,  gong,  or  other 
alarm  of  the  approach  of  the  car  was  sound- 
ed, and  there  is  direct  proof  that  the  car 
was  running  at  eight  miles  per  hour  at  the 
very  Instant  the  collision  occurred.  The 
facts  and  circumstances  in  evidence,  too,  tend 
to  prove  that  those  in  charge  of  the  car  were 
remiss  as  to  their  duty  with  respect  to  keep- 
ing a  vigilant  watch  for  those  driving  upon 
the  tracks. 

[1J  It  is  true  the  vigilant  watch  ordinance 
was  not  Introduced  in  evidence,  but,  be  this 
as  it  may,  though  the  term  "vigilant  watch" 
is  employed  in  the  petition,  we  do  not  under- 
stand the  allegation  predicates  on  a  breach 
of  that  ordinance,  but,  instead,  the  averment 
proceeds  as  at  common  law;  for  at  common 
law  the  duty  is  cast  upon  defendant  to  exer- 
cise ordinary  care  by  looking  out  for  the 
safety  of  persons  seen  to  be  driving  upon  its 
tracks  in  a  public  street  in  front  of  the  cars, 
or  for  those  who  are  so  driving  where  they 
may  be  observed  by  the  operatives  of  a  car, 
exercising  ordinary  care  to  that  end.  The 
evidence  tending  to  prove  that  no  gong  or 
other  alarm  of  the  car's  approach  was  sound- 
ed, and  that,  notwithstanding  the  presence 
of  the  buggy  on  the  south  poirtion  of  the 
track,  the  rate  of  speed  of  the  car  was  con- 
tinued at  eight  miles  per  hour  to  the  very 
point  of  collision,  suggests  a  strong  inference 
to  the  effect  that  the  motorman  omitted  to 
exercise  ordinary  care  in  making  observa- 
tions for  those  upon  the  track  traveling  In 
the  same  direction  as  that  in  which  the  car 
moved,  for,  had  such  observations  been  made. 
It  would  seem  that  an  ordinarily  prudent  man 
would  check  the  speed  and  so  control  the 
car  as  to  be  able  to  stop  it  within  less  than 
twice  its  length  after  the  collision  occurred. 
It  was  broad  daylight,  the  street  was 
straight  and  open,  and  it  appears  plaintiff's 
buggy  was  in  plain  view  of  the  motorman, 
as  the  car  approached,  for  a  distance  of  some 
two  or  three  blocks. 

[2]  In  circumstances  such  as  here  prevail, 
where  a  portion  of  the  street  is  rendered 
Impassable  by  the  deposit  of  large  water 
pipes  therein,  plaintiff's  driver  should  not 
be  declared  negligent  as  a  matter  of  law 
for  driving  eastward  upon  the  tracks  two 
or  three  blocks  and  at  least  until  the  ob- 
struction was  passed.  We  say  this  in  view 
of  the  fact  that  no  gong  or  alarm  was  sound- 
ed upon  the  car,  for  the  driver  had  a  right 
to  assume  that  defendant  would  observe  its 
duty  in  respect  of  that  matter  in  time  to 
have  enabled  him  to  arrange  for  the  passing 
of  the  car.  American  Storage,  etc.,  Co.  v. 
St  Louis  Transit  Co.,  120  Mo.  App.  410,  97 
S.  W.  184;  Conrad  Gro.  Co.  v.  St  Louis 
&  Meramec  River  R.  Co.,  89  Mo.  App.  391. 

[3]  As  to  persons  thus  occupying  a  public 
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street,  neither  bas  a  superior  right,  and  both 
are  required  to  exercise  ordinary  care  to 
preTeni  a  collision.  But  in  cases  such  .as 
this,  Inhere  the  one  is  drirlng  in  front  of 
and  ii;  full  view  of  the  other,  the  law  casts 
the  duty  upon  the  one  in  the  better  position 
to  observe  the  probability  of  injury  he  Is 
about  to  Inflict  to  first  warn  the  other  of 
impending  peril,  before  a  right  of  recovery 
may  be  denied  as  a  matter  of  law  on  the 
grounds  of  the  negligence  of  the  injured 
party.  Latson  v.  St.  Louis  Transit  Ck).,  192 
Mo.  44®,  91  S.  W.  109;  Schafstette  v.  St 
Louis  &  Meramec  River  R.  Co.,  175  Mo.  142, 
74  S.  W.  826;  Conrad  Gro.  Co.  v.  St.  Louis 
&  Meramec  River  R.  Co.,  89  Mo.  App.  391. 
[4]  But  it  Is  argued,  though  it  appears  de- 
fendant's motorman  was  negligent,  plalnttft 
is  not  entitled  to  recover  here  because  the 
proximate  cause  of  the  collision  was  the  un- 
expected act  of  the  old  gentleman  who  sud- 
denly walked  from  the  curb  before  plaln- 
titTs  horse,  and  occasioned  the  sudden  stop- 
page of  the  buggy  in  front  of  the  car.  If 
it  appeared  that  the  car  was  running  at 
the  time  at  a  very  slight  rate  of  speed,  and 
could  not  be  checked  immediately  though 
an  effort  to  do  so  was  put  forward,  the  ar- 
gument would  inhere  with  considerable 
force;  for  then  the  sudden  stoppage  of  the 
buggy  in  front  of  the  car  occasioned  as  it 
was  by  a  fortuitous  circumstance  or  the 
happening  of  an  unexpected  event,  would  no 
doubt  Introduce  the  element  which  attends 
the  conduct  of  a  wholly  independent  actor, 
and  operates  directly  to  occasion  an  injury, 
BO  as  to  remove  defendant's  fault,  if  any,  to 
a  position  of  remoteness  in  the  chain  of 
causation.  In  such  circumstances  the  omis- 
sion to  ring  the  gong,  though  a  breach  of 
duty  on  the  part  of  defendant,  might  be  re- 
garded as  a  remote,  and  the  act  of  the  old 
gentleman  In  walking  Immediately  in  front 
of  the  horse  and  causing  the  stoppage  of 
the  buggy  the  proximate,  cause  of  the  In- 
jury, provided  It  appeared  conclusively  that 
the  car,  though  managed  with  due  care  and 
slight  speed,  could  not  have  been  stopped 
and  the  collision  averted  after  the  stoppage 
of  the  buggy.  But  not  so  here,  for  It  ap- 
pears the  act  of  the  old  gentleman  in  walk- 
ing Immediately  in  front  of  the  buggy  was 
either  the  happening  of  an  unexpected  event, 
Introducing  the  element  of  accident  which 
did  no  more  tlian  concur  with  defendant's 
fault  in  Inducing  the  injury,  or  it  may  be 
that  the  act  of  the  old  gentleman  was  care- 
less or  negligent  when  considered  from  the 
standpoint  of  plalntlft  in  view  of  the  ap- 
proaching car  immediately  behind  the  buggy, 
and,  if  so,  such  negligence  did  no  more  than 


concur  with  that  of  the  motorman  In  caus- 
ing the  collision.  In  either  event  defend- 
ant's liability  obtains.  Though  defendant's 
negligence  is  not  the  sole  cause  of  the  in- 
jury, it  may  be  liable  therefor  if  it  did  no 
more  than  concur  and  contribute  in  part 
directly  with  an  accident  which  contributed 
In  part  thereto  as  well.  Brennan  v.  City  of 
St.  Louis,  92  Mo.  482,  2  S.  W.  481;  Schmidt 
v.  St.  Louis  Transit  Co.,  140  Mo.  App.  182. 
120  S.  W.  96.  The  same  is  true  If  It  appears 
the  negligence  of  defendant  concurred  and 
contributed  directly  with  the  negligent  act  of 
an  Independent  actor,  or  third  party,  which, 
operating  together,  occasioned  the  injury. 
See  Miller  v.  United  Railways  Co.,  155  Mo. 
App.  528, 134  S.  W.  1045;  Schmidt  v.  St  Louis 
Transit  Co.,  140  Mo.  App.  182,  120  S.  W.  96. 
And  we  believe  It  Is  true  in  every  case 
where  it  appears  the  injury  would  not  have 
occurred  but  for  the  omission  of  defendant 
to  observe  due  care  such  negligence  is  view- 
ed in  the  eye  of  the  law  as  a  proximate 
cause  of  the  Injury,  though  It  concurs  and 
commingles  only  with  an  independent  cause 
as  well  which  contributes  in  part  thereto. 
See  Miller  v.  United  Railways  Co.,  155  Mo. 
App.  528,  134  S.  W.  1045;  GraOot  St  Ware- 
house Co.  V.  Missouri,  K.  &  T.  R.  Co.,  124 
Mo.  App.  545,  102  S.  W.  11.  Besides  the 
omission  to  sound  the  gong  and  other  mat- 
ters above  mentioned.  It  appears  that  the 
motorman  was  derelict  in  his  duty  with  re- 
spect to  controlling  the  speed  of  the  car 
when  plaintiff's  buggy  was  on  the  track  im- 
mediately before  blm,  for  a  reasonably  pru- 
dent person  should  anticipate  as  within  the 
range  of  reasonable  probability,  consldotng 
the  use  of  a  public  thoroughfare,  thatjsome- 
thing  might  occur  to  cause  a  sudden  stop- 
page of  the  vehicle  as  here.  In  this  view, 
it  is  clear  that  the  collision  would  not  have 
occurred  but  for  the  fault  of  defendant's 
motorman,  and  this  la  true  whether  the  sud- 
den stoppage  of  the  buggy  be  regarded  as 
occasioned  by  the  Intervention  of  an  acciden- 
tal cause  on  the  trade  or  the  negligent  act 
of  the  old  gentleman.  Obviously,  we  may 
not  say  that  the  act  of  the  old  gentleman 
in  walking  in  front  of  the  horse  was  dttaer 
the  sole  cause  of  the  collision  or  the  prox- 
imate cause  thereof  in  the  sense  essential  to 
remove  the  fault  of  defendant  to  the  posi- 
tion of  remoteness  in  the  chain  of  causation. 
The  case  appears  to  be  one  for  the  jury. 

The  judgment  should  be  reversed  and  the 
cause  remanded. 

RETNOIiDS,  P.  Jn  and  CAULFIELD,  J., 
concur. 
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FOBD  ▼.  PHIIiLIP. 

(Kansas  Cltr  Oourt  of  Appeals.    SCssoorL 

Not.  20,  1911.    Rehearing  Denied 

Dec  14,  1911.) 

1.  Mdnicipai,  Cobpobatiohs  ($  671*)— Gbad- 
iNo  Streets— Injxjbt  to  Abutting  Pbopbb- 
TY— Liability  or  Contractor. 

In  an  action  against  a  contractor  for  inju- 
ries to  property  by  excavating  in  the  street 
so  as  to  cut  off  access,  invalid  proceedings  of 
the  city  council  under  whicli  tlie  grading  was 
done  would  afford  no  justification  for  defend- 
ant's acts,  and  were  not  admissible  for  such 
purpose. 

[Ed.  Note. — For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  1447-1450;  Dec 
Dig.  §  671.*] 

2.  Municipal  Cobpobations  <§  671*)— Inju- 
BT  FBOM  Unlawful  Excavation — Liabili- 
ty OF  Contractor. 

Under  Rev.  St.  1909,  g  9412,  providing 
tliat  a  grade  of  a  street  once  fixed  cannot  be 
altered  without  a  reassessment  of  damages  to 
abutting  property  owners,  the  action  of  a  con- 
tractor in  cutting  a  grade  several  feet  lower 
than  that  established  is  illegal,  and  renders  him 
liable  in  tort  to  an  abutting  owner  whose  ac- 
cess to  the  street  is  cut  off. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1447-14.50;  Dec 
Dig.  §  671.*] 

3.  MuNiciPAi,  Cobpobations  (J  671*)— Inju- 
ry FROM  Unlawful  Excavation— Liabili- 
ty OF  Contbactob. 

Where  a  person  to  whom  tlie  work  of  pav- 
ing a  street  has  been  let  starts  the  woric  with- 
out securing  a  contract  or  giving  bond  as  re- 
quired by  law,  any  worli  done  thereunder  is 
without  legal  authority,  and  he  is  liable  in 
tort  to  an  abutting  owner  for  injuries  to  bis 
property  by  cutting  off  access  to  the  street  by 
excavating  therein. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  1447-1450;  Dec. 
Dig.  g  671.»] 

4.  Municipal  Corporations  (g  671*)— Inju- 
ry FROM  Unlawful  Excavation- Liabili- 
ty OP  Contbactob— Estoppel  of  Owneb. 

Though,  in  an  action  for  damages  to  prop- 
erty from  a  wrongful  and  unlawful  excavation 
cutting  off  plaintifirs  access. to  the  street,  made 
by  a  contractor  to  whom  the  contract  for  im- 
provement of  a  street  was  let,  the  plaintiff  as 
an  abutting  property  owner  petitioned  for  the 
improvement,  it  will  not  work  an  estoppel 
where  the  petition  was  addressed  to  the  city 
after  it  began  the  proceedings  and  the  con- 
tractor was  not  shown  to  have  been  aware  of 
its  existence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gg  1447-1430;  Dec 
Dig.  g  671.»] 

6.  Municipal  Cobpobations  (g  671*)— Inju- 
BY  from  Unlawful  Excavation— Liabili- 
ty of  Contbactob— Estoppel  of  Owner. 
The  signing  of  a  petition  asking  for  the 
paving  of  a  street  only  will  not  estop  an  abut- 
ting property   owner  from   suing   a   contractor 
for  a  wrongful  and  unlawful  excavation  there- 
in cutting  oB  his  access  to  the  street. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1447-14,50;  Dec. 
Dig.  g  671.»] 

6.  Municipal  Corporations  (g  319*)- Pub- 
lic Improvements— Estoppel  to  Deny  Va- 
lidity OF  Ordinance. 

A  petitioner  for  public  work,  to  be  there- 
after done,  is  not  estopped  to  deny  the  valid- 


ity of  an  orcDnance  in  regard  to  sttch  work 
which  the  city  had  no  authority  to  make. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  833;  Dec  Dig.  g 
319.»] 

7.  Municipal  Cobpobations  (g  671*)- Inju- 
BY  FROM  Unlawful  Excavation— Liabili- 
ty of  Contractor — Estoppel  of  Owner. 

The  fact  that  an  abutting  property  owner 
was  at  a  meeting  of  a  city  council  when  an 
improvement  for  a  street  was  discussed  and 
saw  the  work  progress  without  protest  will 
not  work  an  estoppel  to  sue  for  an  unlawful 
and  wrongful  excavation  by  a  contractor  cut- 
ting oft  such  owner's  access,  where  there  is  no 
showing  that  such  conduct  had  anything  to  do 
with  the  unauthorized  acts,  or  that  plaintiff 
knew  of  the  defects  making  them  such. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1447-1450;  Dec. 
Dig.  g  671.»] 

8.  Municipal  Cobpobations  (g  671*)— Inju- 
ry FBOM  Unlawful  Excavation— Liabili- 
ty of  Contbactob— Estoppel  of  Owner. 

Acts  of  an  abutting  property  owner  will 
not  work  an  estoppel  to  sue  a  contractor  for 
a  wrongful  and  unlawful  excavation  in  a  street 
cutting  off  such  owner's  access,  where  it  ap- 
pears that  the  contractor  did  not  rely  on 
snob  conduct  to  validate  his  invalid  acts,  but 
announced  their  invalidity  of  his  own  motion 
by  abandoning  the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1447-1450;  Dec. 
Dig.  g  671.»] 

9.  Municipal  Corporations  (g  671*)— Un- 
lawful Excavation— Liability  of  Con- 
tractor. 

Subsequent  action  of  a  city  council  in 
passing  an  ordinance  for  the  change  of  the 
grade  of  a  street  and  for  paving  the  street  and 
in  letting  a  contract  therefor,  and  the  action 
of  property  owners  in  paying  the  bills  for  such 
improvement,  will  not  affect  the  liability  of  a 
contractor  who  formerly  committed  a  trespass 
and  made  an  unlawful  and  wrongful  excava- 
tion in  such  street  cutting  off  plaintiffs  access. 
[Ed.  Note. — ^Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1447-1450;  Dec 
Dig.  g  671.*] 

10.  Municipal  Corporations  (g  •671*)— Un- 
lawful Excavation— Liability  of  Con- 
tbactob—Action— Answer  . 

Where  a  contractor  is  sued  for  a  wrongful 
and  unlawful  excavation  in  a  street  cutting  off 
plaintiff's  access  thereto,  there  being  no  per- 
sonal obligation  to  pay  for  such  work,  an  an- 
swer alleging  that  the  work  was  necessary, 
that  the  property  could  have  been  held  for  it, 
and  that  plaintiff  is  liable  for  not  paying  for 
such  work,  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1447-1450;  Dec. 
Dig.  g  671.*] 

11.  Municipal  Cobpobations  (g  671*)— Un- 
LAViTFUL  Excavation— Liability  of  Con- 
tractor—Action— Answer. 

A  further  allegation  in  the  answer  that 
under  subsequent  proceedings  for  paving  the 
same  street  plaintiff  was  rendered  liable  on  tax 
Mils,  and  paid  the  contractor,  who  was  in  fact 
the  defendant  operating  under  an  assumed 
name,  presented  no  defense. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1447-1450;  Dec 
Dig.  g  671.*] 

Appeal  from  Circuit  Court,  Clay  County; 
Francis  H.  Trimble,  Judge. 
Action  by  James  D.  Ford  against  Ben  Phll- 
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Up,   administrator.     From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

ColTer  ft  PhUUp,  William  G.  Holt,  Sim- 
rail  &  Simrall,  and  I.  J.  Ringolsky,  for  appel- 
lant.   Craven  &  Moore,  for  respondent. 

HLIilSON,  J.  Plaintiff  was  the  owner  of 
a  lot  and  residence  tbereon  in  tbe  city  of 
Excelsior  Springs,  Mo.,  a  city  of  ttie  fourth 
class.  The  lot  fronted  60  feet  on  Magnolia 
avenue,  which  was  the  only  means  of  access 
to  ids  residence.  He  charges  that  defendant 
wrongfully  and  unlawfully  excavated  the 
middle  30  feet  of  the  street  immediately  in 
front  of  his  house  and  lot  to  a  depth  of  near 
8  feet,  leaving  precipitous  walls  on  either 
side  so  as  to  cut  off  all  access  to  his  prop- 
erty, whereby  he  was  damaged  in  the  sum 
of  11,030.  He  recovered  judgment  for  $600. 
It  appears  that  the  house  was  constructed 
"with  reference  to  and  in  harmony  with  the 
natural  surface";  there  being  no  ^established 
grade  at  that  time.  Afterwards,  in  April, 
1905,  a  grade  was  established  by  ordinance 
wMch  was  near  4%  feet  below  the  surface; 
but  the  street  was  not  brought  to  that  grade. 
Three  years  afterwards,  in  July,  1908,  a  pro- 
ceeding was  begun  by  the  city  to  "pave"  the 
street  with  vitrified  brick.  A  resolution  was 
adopted  and  published  by  tbe  city  council 
that  it  was  necessary  to  "pave"  the  street. 
Afterwards,  on  the  27th  of  August,  1908,  the 
council  passed  an  ordinance  to  pave  tbe 
street  Advertisement  for  bids  for  the  work 
under  this  resolution  and  ordinance  was 
made,  and  the  work  was  let  to  Henry  Etten- 
son,  who,  after  committing  the  grievances 
complained  of,  died,  and  this  defendant  was 
made  administrator  of  his  estate.  He  went 
to  work,  without  entering  into  a  contract 
and  bond,  and  excavated  in  front  of  plaln- 
tifTa  lot  to  a  depth  of  about  8  feet,  being 
near  twice  tbe  depth  of  the  grade  established 
in  1905.  Then  it  seems  that,  concluding  the 
tax  bills  for  the  work  would  be  invaUd,  he 
abandoned  it,  and  thus  the  street  was  left 
in  front  of  plaintiff's  premises.  Afterwards, 
in  December,  1908,  an  ordinance  was  passed 
changing  the  grade  established  in  1905,  and 
fixing  it  at  the  grade  like  that  which  Etten- 
son  was  to  make.  In  July  of  the  next  year 
(1909)  the  city  passed  an  ordinance  for  pav- 
ing the  street  with  oiled  macadam.  The 
contract  for  this  paving  under  the  ordinance 
was  afterwards  let  to  another  party.  The 
evidence  does  not  show  whether  he  did  the 
work,  but  presumably  be  did.  At  least  the 
street  appeared  to  be  paved  in  about  18 
months  after  the  excavation  by  Ettenson. 

[1]  Defendant  offered  to  show  the  proceed- 
ings of  the  city  council  under  which  Etten- 
son did  the  grading.  These  the  court  exclud- 
ed, and  they  were  stricken  from  the  answer. 
We  do  not  doubt  the  correctness  of  the  ruling 
made  by  the  trial  court.  If  the  proceedings 
had  been  admitted,  it  would  have  been  neces- 
sary for  the  court  to  have  instructed  tbe 


Jury  that  they  did  not  afford  any  Justifica- 
tion to  Ettenson. 

[2,3]  The  defendant  Ettenson,  after  exca- 
vating in  front  of  plalntlfTs  property,  noti- 
fied the  city  in  writing  that  bis  attorneys 
had  advised  bim  that  the  tax  bills  to  be 
Issued  for  tbe  work  would  be  void,  and  that 
he  would  abandon  it  If  the  property  owners 
and  their  wives  did  not  sign  a  written  waiv- 
er of  illegality.  He  thereupon  did  abandon 
the  work,  as  has  been  already  stated.  Be 
very  properly  concluded  that  tils  work  was 
without  legal  authority,  for,  aside  from  any 
question  as  to  the  proceeding  to  pave  the 
street,  not  including  the  grading  done  by 
him,  it  appears  that  be  did  the  work  without 
any  contract  or  giving  bond  as  required  by 
law,  and  that  he  made  tbe  cut  several  feet 
lower  than  the  established  grade.  Under  the 
provisions  of  section  9412,  R.  S.  1909,  there 
was  no  right  to  alter  the  grade  of  tbe  street 
from  the  established  grade  of  1905,  without 
first  ascertaining  and  paying  whatever  dam- 
age it  might  be  to  the  abutting  property 
owners.  McQuarter  v.  St  Joseph,  134  Mo. 
App.  640,  114  S.  W.  1140.  Now  undoubtedly 
be  understood  or  discovered  that  he  was  pro- 
ceeding without  authority  of  the  law,  and. 
recognizing  such  illegal  action,  he  abandoned 
the  work.  If  his  proceeding  bad  l>een  legal, 
he  should  not  have  abandoned  It  If  illegal, 
be  should  not  have  begun  at  all,  and  he  was 
a  wrongdoer  ab  initio ;  or,  as  stated  In  argu- 
ment by  plaintiff's  counsel,  his  act  in  making 
the  excavation  was  an  Inexcusable  trespass. 

[4,  t]  But  it  is  urgently  insisted  that  plain- 
tiff is  estopped  by  having  petitioned  for  tbe 
improvement.  We  think  the  facts  do  not 
stiow  an  estoppel.  In  the  first  place,  the  pe- 
tition was  addressed  to  the  city  after  It  be- 
gan the  proceedings  and,  of  course,  could  not 
have  affected  its  action,  and,  as  for  its  effect 
upon  Ettenson,  it  was  not  shown  tliat  be 
even  knew  of  it  But,  aside  from  that  the 
petition  was  merely  for  paving,  and  not  for 
a  change  of  the  established  grade.  Under 
such  petition,  no  one  would  suppose  the  city 
would  enter  upon  tbe  paving  in  a  manner 
which  would  be  void  under  the  law. 

m  A  petitioner  for  public  work  to  be 
thereafter  done  is  not  estopped  to  deny  tbe 
validity  of  an  ordinance  which  the  city  has 
no  authority  to  pass.  Perklnson  v.  Hoolan, 
182  Mo.  189,  81  S.  W.  407;  McCormlck  t. 
Moore,  134  Mo.  App.  669,  114  S.  W.  40;  Mc- 
Quarter v.  St  Joseph,  supra;  and  other  cases 
cited  In  plalntlfTs  brief.  The  c^ses  relied 
upon  by  defendant  in  tills  respect  are  not 
opposed  to  those  Just  cited. 

[7]  It  is  a  part  of  defendant's  contention 
under  the  head  of  estoppel  that  plaintiff  was 
at  council  meeting  when  the  improvement 
was  discussed  and  saw  the  work  progress 
without  protest  But  there  Is,  no  evidence 
that  this  had  anything  to  do  with  Ettenson's 
illegal  or  unauthorized  acts,  or  that  plaintiff 
knew  of  tbe  defects  making  them  audi. 
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[I]  But  besides  all  this,  and  in  addition  to 
the  law  above  stated,  it  conclusively  appears 
that  Ettenson  did  not  rely  on  plaintiff's  con- 
duct to  validate  vrhat  was  invalid,  for  he  an- 
nounced its  invalidity  of  his  own  motion  and 
abandoned  the  work,  leaving  the  Impassable 
street  for  plaintiff  to  struggle  with  as  best 
he  could. 

[I]  Nor  do  we  see  that  the  subsequent  ac- 
tion of  the  council  in  passing  an  ordinance 
for  the  change  of  grade  from  that  of  1903 — 
an  ordinance  It  should  have  passed  before 
Ettenson  began  bis  work — and  the  subse- 
quent ordinance  for  paving  with  macadam 
and  oil,  the  letting  of  a  contract  therefor  to 
another  party,  and  the  payment  of  the  bills 
therefor  by  the  property  owners,  including 
plaintiff,  can  have  any  effect  on  defendant's 
trespass. 

[10]  The  end  sought  by  defendant  in  what 
he  terms  his  "cross-petition,"  in  two  para- 
graphs, we  regard  as  an  absurdity.  The  only 
possible  excuse  Ettenson  could  have  had  In 
cutting  into  the  street  was  that  he  was 
working  under  authority  of  the  city,  for 
which  he  was  to  be  paid  in  tax  bills  against 
property;  there  being  no  personal  obligation 
-on  those  who  owned  the  property.  Yet  it  is 
claimed  in  this  cross-petition  that  the  work 
was  necessary  and  the  property  could  have 
been  held  for  it,  and,  as  plaintiff  did  not  pay 
that  for  which  he  was  not  liable,  he  should 
t>ecome  liable. 

[II]  The  second  paragraph  sets  up  that 
the  contractor,  In  the  subsequent  proceeding 
under  which  the  street  was  finally  paved,  was 
merely  a  nominal  man;  that  the  real  man 
was  Ettenson;  that  plaintiff's  real  estate  was 
benefited  by  the  "paving  and  curbing";  that 
tax  bills  could  have  been  issued  therefor, 
and  would  have  been,  but  that  plaintiff  paid 
the  nominal  man;  that  the  reasonable  cost 
of  the  curbing  and  paving  would  have  been 
fSOO;  and  that  the  property  would  have  been 
liable'  therefor  if  plaintiff  had  not  settled 
with  the  nominal  contractor.  How  any  of 
this  could  redound  to  Ettenson  we  cannot  un- 
^ntand. 

The  Instructions  on  the  measure  of  dam- 
ages were  substantially  adopted  by  defend- 
ant.   They  are  certainly  liberal  to  him. 

The  defendant  has  put  before  us  a  vast  deal 
of  complaint  against  the  action  of  the  court 
We  think  all  of  it  untenable,  and  that  the 
verdict  was  manifestly  for  the  right  party. 

The  Judgment  will  therefore  be  affirmed. 
All  concur. 


STATE  V.  SWAN. 

(St  Lonis  Court  of  Appeals.    Missouri 

Dec.  6,  19U.) 

'Criminal  Law  (I  1192*)— Appeal— Conclu- 
siveness OF  Decision  of  Suprioie  Coubt. 
A  judgment  of  the  Supreme  Court  that  a 
bill  ot  exceptions,  ffled  after  the  time  allowed 


for  filing,  cannot  be  considered,  la  binding  on 
the  Court  of  Appeals;  and  it,  on  the  cause 
being  transferred  to  it  by  the  Supreme  Court, 
can  only  review  the  record  proper,  and,  where 
no  error  appears  therein,  the  conviction  must 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I/aw,  Cent  Dig.  |{  3231-3240;  Dec.  Dig.  § 
1192.*] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction ;   Wilson  A.  Taylor,  Judge. 

Frank  Swan  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

Harry  Walsh,  for  appellant  P.  W.  Moss, 
for  the  State. 


NORTONI,  J.  Defendant  was  convicted 
on  the  charge  of  being  a  vagrant  under  sec- 
tion 4788,  R.  S.  1900,  and  prosecutes  the  ap- 
peal from  that  Judgment 

The  case  was  lodged  in  the  Supreme  Court, 
on  the  theory  that  a  constitutional  question 
was  Involved  there.  Upon  examining  the  rec- 
ord, the  Supreme  Court  found  that  the  con- 
stitutional question  was  sought  to  be  raised 
only  by  a  motion  In  arrest  of  Judgment,  and 
that  this  motion  was  not  before  it  for  con- 
sideration, for  two  distinct  reasons,  the  first 
of  which  was  that  no  exception  was  preserv- 
ed to  the  overruling  of  the  motion  In  arrest 
of  Judgment;  and,  second,  that  the  bill  of  ex- 
ceptions in  which  the  motion  in  arrest  of 
Judgment  was  preserved  was  not  filed  until 
after  the  time  for  doing  so  had  expired.  Be- 
cause of  these  facts,  the  cause  was  trans- 
ferred here  for  determlnatiou,  as  within  the 
jurisdiction  of  this  court  See  State  v.  Swan, 
234  Mo.  270, 136  S.  W.  711.  From  a  re-exam- 
ination of  the  record  here,  it  appears  the 
time  for  filing  the  bill  of  exceptions  was 
duly  extended  by  order  of  the  court  to  and 
including  the  14tb  day  of  February,  1908, 
and  that  the  bill  was  not  filed  until  March 
10,  1908.  Of  course^  this  behig  true,  we  are 
not  permitted  to  review  here  matters  other 
than  the  record  proper.  Such  is  the  result 
of  the  Judgment  of  the  Supreme  Court  on 
the  identical  question  in  this  identical  case, 
and  this  alone  is  conclusive  on  us  here.  See 
State  V.  Swan,  234  Mo.  270,  136  S.  W.  711. 

In  accordance  with  the  statute,  we  have 
examined  the  entire  record  proper  for  er- 
ror, but  none  appears.  The  indictment  la  in 
due  form  in  every  respect,  and  it  appears  de- 
fendant was  duly  arraigned  and  pleaded  not 
guilty  thereto.  He  was  thereupon  accorded 
a  trial  by  Jury.  By  its  verdict  the  Jury 
found  him  guilty  as  charged,  and  assessed 
his  punishment  In  accordance  with  the  stat- 
utory provision.  On  this  verdict  a  Judgment 
in  due  form  was  entered  by  a  court  of  com- 
petent Jurisdiction,  and,  as  we  are  not  per- 
mitted to  review  the  evidence,  instructions, 
and  other  matters  of  exception,  for  the  rea- 
son above  stated,  the  Judgment  should  not 
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be  disturbed.    We  ascertain  no  error  what- 
ever In  tbe  record  proper. 

The  Judgment  should  be  affirmed.    It  Is  so 
ordered. 

REYNOLDS,  P.  J.,  and  CAULFIELD,  J., 

concur. 


WILKS  V.  ST.  LOmS  &  S.  P.  R.  CO. 

(Springfield  Court  of  Appeals.     HissoarL 

Nov.  6,  1911.    Rehearing  Denied 

Dec.  18,  1911.) 

1.  Appeal  and  Ebkob  (J  997*)— Review— 
SuFFiciENCT  OF  Evidence— Pebemptobt  In- 

STBUCTION. 

In  view  of  evidence  in  the  record,  and  the 
absence  therefrom  of  photographs  introduced 
In  evidence,  which  it  appears  were  of  material 
aid  in  understanding  the  situation,  held,  in  an 
action  for  injury  to  an  employ^,  while  assist- 
ing in  coaling  locomotives  with  a  steam  shov- 
el, in  a  defective  condition,  bottomed  on  failure 
of  the  master  to  Instruct  and  warn  as  to  the 
danger,  that  it  could  not  be  said  the  court 
erred  in  refusing  defendant's  peremptory  in- 
struction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {f  4023,  4024;  Dec.  Dig.  { 
997.*] 

2.  Master  and  Servant  (|  293*)— Injxjbt  to 
Servant— Failure  to  Warn  of  Danoeb— 
Master's  Knowledok— Inbtbuctionb. 

An  employe's  action  for  injury  being  bot- 
tomed on  the  bucket  of  a  steam  shovel  having 
twisted  around  while  he  was  adjusting  it  length- 
wise with  a  coal  car  for  coaling  a  locomotive, 
and  on  failure  of  the  master  to  warn  of  the  dan- 
ger of  its  doing  so,  and  there  being  not  only  a 
conflict  of  evidence  as  to  whether  it  did  twist, 
but  as  to  whether  it  could,  or  had  ever  been 
linown  to,  twist,  when  the  boom  of  the  shovel 
was  stationary,  as  in  the  instant  case,  an  in- 
struction enumerating  the  facts,  on  the  finding 
of  which  plaintiff  was  entitled  to  recover, 
should  have  included  the  fact  that  the  employ- 
er kne\.'  or  ought  to  have  known  the  bucket 
was  lial)Ie  to  turn,  it  not  being  required  to 
warn  unless  it  had,  or  ought  to  have  had,  such 
knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1100;   Dec  Dig.  §  203.*] 

3.  Master  and  Servant  (§  153*)— Duty  to 
Instbhct  and  Warn— Representationb  of 
Servant. 

The  fact  that  one,  though  only  18  years 
old,  when  applying  for  work,  represented  he 
was  21  ;fears  old,  is  a  circumstance  to  be  con- 
sidered in  determining  the  degree  of  care  the 
master  was  bound  to  exercise  in  warning  and 
instructing  him  regarding  his  duties;  it,  if  be- 
lieving be  was  of  age,  not  owing  him  the  same 
duty  it  would  if  believing  him  a  minor  or  in- 
oxporlenced. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  316;    Dec.  Dig.  i  153.*1 

4.  Master  and  Servant  (|  153*)— Duty  to 
Warn— Knowledge  of  Youth  or  Inexpe- 
rience. 

In  a  case  where  there  is  no  duty  on  the 
master  to  instruct  and  warn  a  servant,  unless 
he  is  young  and  inexperienced,  there  is  no 
breach  of  duty  in  not  doing  so,  unless  it  knows, 
or  by  the  exercise  of  ordinary  care  should  have 
known,  of  his  youth  or  inexperience. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  316;    Dec.  Dig.  §  153.*] 


6.  Master  and  Sextant  (|  293*)— Duty  to 
Warn  Servant— Knowledqe  of  Youth  or 
Inexperience— iNBTRtroTiONB. 

An  instruction,  in  a  servant's  action  based 
on  failure  to  Instruct  and  warn  as  to  danger, 
does  not  sufficiently  embrace  the  requirement 
that  the  jury  find  the  master  knew  or  ought 
to  have  known  of  the  servant's  youth  or  in- 
experience, by  a  requirement  that  they  find  de- 
fendant "negligently"  ordered  him  to  do  the 
work,  without  instructing  him  as  to  the  dan- 
ger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1160;    Dec  Dig.  i  293.*] 

6.  Master  and  Servant  ({  293*)— Injury  to 
Servant  —  Failure  to  Warn  —  Instruc- 
tions. 

The  instruction,  in  a  servant's  action  bot- 
tomed on  failure  to  warn  of  danger,  that,  if 
the  jury  find  that  a  man  of  reasonable  pru- 
dence would  have  no  reasonable  ground  to 
foresee  the  probability  of  plaintiff's  injury  in 
the  place  where  he  was  at  work,  then  defend- 
ant was  not  guilty  of  negligence,  contains  noth- 
ing to  call  the  jury's  attention  to  the  fact  that 
there  was  submitted  to  them  the  question 
whether  defendant  knew  plaintiff  was  a  minor 
and  inexperienced. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1160;   Dec  Dig.  i  293.*] 

7.  Trial  (S  296*)— Instructions  Guked  by 
Otuer  Instructions. 

An  instruction,  vicious  or  vaguely  word- 
ed, is  not  cured  by  others  given,  except  in  very 
plain  cases,  free  from  doubt. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent. 
Dig.  §3  705-713;   Dec  Dig.  {  296.*] 

S.  Trial   (5  290*)— Instructions  Cubed  by 

Other  Instructions. 

Where  an  instruction  for  plaintiff  attempts 
to  cover  the  whole  case,  and  tells  the  jury,  if 
they  find  the  facts  as  enumerated  therein,  ver- 
dict shall  be  for  him,  error  therein,  in  omit- 
ting a  fact  necessary  for  him  to  prove,  is  not 
cured  by  the  giving  of  a  proper  instruction 
on  the  part  of  defendant,  including  such  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  705-713;   Dec  Dig.  §  296.*] 

9.  Damages  (J  216*)— Personal  Injuries  — 
Future  Suffering — Instructions. 

Though  the  injury  is  not  permanent,  yet, 
plaintiff  testifying  three  months  after  the  ac- 
cident, that  be  is  still  suffering  constantly  with 
a  headache,  and  that  his  eyes  hurt  when  he 
tries  to  read,  it  is  proper  to  instruct  that  the 
jury  may  consider  future  pain  and  suffering  of 
plaintiff,  if  any,  in  assessing  his  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig..§  552;   Dec  Dig.  f  216.*] 

10.  Trial  (§  233*)  —  Instructions- Refer- 
ence TO  Pleadings. 

An  instruction  referring  th4  jury  to  the 
pleading  for  the  acts  of  negligence  is  proper- 
ly refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  529;    Dec.  Dig.  {  233.*] 

11.  Trial  (§  260*)— Instbuctions— Repeti- 
tion. 

An  instruction  fully  covered  by  instruc- 
tions given  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;    Dec.  Dig.  {  260.*] 

Nixon,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lawrence  CJoun- 
ty;  Carr  McNatt,  Judge. 

Action  by  (Charles  Wilks,  a  minor,  by 
Mary  A.  Wilks,  his  next  friend,  against  the 
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St  Loois  ft  San  Francisco  Railroad  C!ompa- 
ny.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed  and  remanded. 

W.  F.  Evans  and  Mann,  Johnson  &  Todd, 
for  appellant    Slzer  &  Kemp,  for  respondent 

GRAY,  3.  Action  for  personal  Injuries, 
wblch  respondent  claims  be  sustained  on 
the  23d  day  of  February,  1911,  while  In  the 
employ  of  the  defendant  The  plaintiff  was 
18  years  of  age  on  the  15th  day  of  November, 
1910.  He  commenced  to  work  for  the  defend- 
ant on  the  15th  day  of  February,  1911.  His 
duties  were  to  assist  another  employ^  in  coal- 
ing engines,  and  were  performed  at  night 
In  coaling  the  engines  a  machine  known  as 
a  Brown  hoist  was  used.  The  hoist  and  the 
engine  operating  it  were  located  on  a  flat 
car  built  for  the  purpose.  The  hoist  was  a 
common  steam  shovel.  It  bad  a  boom  or  a 
long  beam,  and  over  this  and  down  one  end 
thereof  ran  wire  steel  cables,  and  to  the 
end  of  the  steel  cables  was  attached  the 
bncket  or  scoop  by  which  the  coal  was  raised. 
Previoos  to  the  night  plaintiff  claims  he  was 
injured,  the  method  of  operating  the  hoist 
had  been  to  use  three  parallel  tracks.  On 
the  center  track  stood  the  hoist;  on  the  track 
to  one  side  stood  the  coal  car  from  which  the 
coal  was  to  be  taken;  and  on  the  track  at  the 
other  side  of  the  hoist  stood  the  engine,  the 
tender  of  which  was  to  be  filled  with  coal. 
When  a  t^ider  was  to  be  filled,  the  operator 
started  his  engine,  and  by  means  of  his  ma- 
chine turned  the  boom  so  that  it  would  first 
swing  to  the  car  of  coal,  carrying  the  bucket 
with  it  At  the  same  time,  with  appliances 
at  his  hand,  he  unrolled  the  spool  or  windlass 
carrying  the  steel  cable,  and  thereby  lowered 
the  bucket  Into  the  car  of  coaL  The  long 
way  of  the  bucket  was  longer  than  the  width 
of  the  coal  car;  but  the  operator,  when  the 
boom  was  working,  was  able  to  turn  the 
bucket  so  that  It  would  drop  into  the  car, 
then  be  would  close  the  Jaws  of  the  bucket 
so  that  it  would  be  filled  with  coal,  and  then 
by  the  use  of  the  machinery  raise  the  bucket 
of  coal,  swing  it  from  the  car  of  coal  around 
and  directly  over  the  tender,  and  then  the 
Jaws  of  the  bucket  were  opened  cmd  the 
load  dumped  into  the  tender,  and  this  was 
repeated  until  the  engine  was  loaded. 

Previous  to  the  night  plaintiff  was  injured, 
his  duties  consisted  in  shoveling  coal  from 
the  Bides  of  the  car,  so  the  bucket  could  get 
it  At  the  time  be  went  to  work  the  night 
of  the  23d  of  February,  he  was  informed  by 
the  foreman  that  the  hoist  had  been  broken, 
and.  on  account  thereof  the  bucket  could  not 
be  turned  by  the  operator  if  it  should  come 
down  the  long  way  across  the  car,  and  that 
at  snch  times  he  would  have  to  turn  it  vTlth 
bis  hands  so  it  would  drop  into  the  car.  The 
result  was  that  the  boom  had  to  be  turned 
so  that  the  end  of  it  to  which  the  bucket 
was  attached,  pointed  over  the  center  of  the 
one  track,  and  the  bucket  lowered,  filled,  and 
emptied  while  the  boom  remained  stationary. 


as  neither  the  boom  nor  the  bncket  could 
be  turned  by  the  operator.  To  load  the 
tenders  under  these  circumstances,  the  car 
of  coal  from  which  the  supply  was  to  be 
taken,  and  the  engine  with  its  tender  to  be 
filled.  Instead  of  standing  on  two  tracks, 
were  both  placed  on  the  one  track  and  coupled 
together.  The  boom  being  stationary,  the 
engine  shoved  or  pulled  the  coal  car  under 
the  end  of  it  The  engine  of  the  hoist  was 
then  started,  the  windlass  unrolled,  and  the 
bucket  dropped  into  the  coal  car  and  was 
filled  in  the  usual  way,  and  then  raised,  and 
then  the  engine  was  backed,  shoving  the 
coal  car  out  of  the  way  and  shoving  the 
tender  directly  under  the  bucket,  when  the 
Jaws  of  the  bucket  were  opened  and  Its  load 
dumped  Into  the  tender,  and  this  was  re- 
peated until  the  latter  was  loaded. 

On  the  night  in  question,  plaintiff  had  as- 
sisted In  loading  three  engines,  and  was  load- 
ing the  fourth,  when  be  claims  he  took  hold 
of  the  bucket  with  his  hands,  and  it  made  a 
sudden  swing  and  knocked  him  off  the  car 
and  severely  injured  him.  As  it  Is  material, 
we  quote  his  testimony  on  this  point:  "Q. 
Now,  when  it  came  down  this  time  in  ques- 
tion, tell  the  Jury,  if  the  car  stood  east  and 
west,  how  did  the  bucket  stand?  A.  It  came 
down  with  the  long  ways  across  the  car.  Q. 
Tell  the  Jury  what  you  had  to  do  and  what 
happened.  A.  I  took  hold  of  it  with  my 
hands  and  pulled  It  around  to  me.  I  had 
a  torch  In  one  Imnd  and  caught  the  bucket 
with  the  other  and  pulled  It  to  me,  and  it 
took  a  side  swipe  and  knocked  me  off.  Q. 
Had  you  ever  seen  it  take  one  of  these  sud- 
den turns  before?  A.  No,  sir."  On  cross- 
examination  he  testified:  "It  flew  around 
and  knocked  me  off.  It  turned  toward  me 
and  hit  me  on  the  side." 

When  respondent  applied  to  appellant  for 
a  position,  he  was  given  a  blank  to  fill,  and 
therein  he  stated  he  was  bom  November  15, 
1886.  He  testified  that  he  made  this  false 
statement  of  the  date  of  his  birth  because  he 
wanted  to  convey  the  impression  on  the  agent 
of  the  appellant  that  be  was  21  years  of  age, 
in  order  to  obtain  employment;  that  he  had 
to  have  a  Job  at  something,  and  he  made  this 
statement  to  get  the  position.  Monett  was 
the  coaling  point  for  many  engines  of  the 
appellant,  and,  when  the  hoist  broke,  the 
company  sent  to  Springfield  for  another  one. 
but  was  using  the  one  out  of  repair  while 
waiting  for  the  other  to  come,  as  it  was 
necessary  to  coal  its  engines  at  Monett 

The  petition  alleges:  "That  plaintiff  waa 
a  minor  and  inexperienced  in  auch  work, 
wliicli  fact  wag  knoivn  to  the  defendant,  or 
by  the  exercise  of  ordinary  care  could  have 
been  knotcn.  And  it  teas  the  ditty  of  defend- 
ant's foreman  to  instruct  and  to  team  plain- 
tiff concerning  the  dangers  incident  to  the 
work  which  might  be  assigned  to  him.  That 
the  defendant  neglected  and  failed  to  per- 
form Its  duty,  and  negligently  failed  to  fur- 
nish plaintiff  with  a  reasonably  safe  place 
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to  work,  and  likewise  fumisbed  him  with  a 
defective  and  unsafe  hoist  and  appliances 
with  which  to  perform  his  duties,  and  negli- 
gently ordered  and  Instructed  bim  to  go  Into 
a  place  of  danger  to  do  and  perform  a  dan- 
gerous work  with  a  defective  and  dangerous 
boist,  which  was  outside  of  his  regular  du- 
ties, and,  on  account  of  the  age  and  inex- 
perience of  plaintiff,  he  was  not  aware  of 
the  dangers  connected  therewith,  and  de- 
fendant negligently  failed  to  instruct  or  to 
warn  plaintiff  of  the  dangers,  and  that  on 
account  of  such  negligence,  plaintiff  was  in- 
jured," etc.  The  answer  consisted  of  a  gen- 
eral denial,  also  a  plea  of  assumed  risk,  and 
the  further  plea  of  contributory  negligence. 
The  trial  was  before  a  jury,  and  resulted  in 
a  verdict  in  favor  of  the  plalntllF  In  the  sum 
of  $2,000,  and  from  the  judgment  entered, 
thereon  tbe  defendant  appealed  to  this  court. 

The  appellant's  assignments  of  errors  are 
limited  to  three:  First,  to  the  Instructions 
given  for  plaintiff;  second,  to  the  refused 
instructions  offered  by  apx>eUaiit ;  and,  third, 
the  amount  of  tbe  verdict 

[1]  One  of  tile  instructions  which  appel- 
lant claims  the  court  erred  In  not  giving  was 
a  demurrer  at  the  close  of  all  the  evidence. 
At  the  threshold  of  this  inquiry,  we  are  con- 
fronted with  tbe  fact  that  all  the  evidence 
is  not  preserved.  During  the  trial,  a  num- 
ber of  photographs  of  tbe  hoist  showing  its 
arrangements  and  method  of  operation  were 
used  and  examined  by  the  court  and  Jury, 
and  from  tbe  testimony  preserved  in  the 
record  it  appears  that  such  photographs 
were  of  material  aid  to  tbe  court  and  Jury 
in  understanding  tbe  situation  and  the  means 
of  operating  tbe  boist  In  addition  to  this 
fact,  tbe  evidence  does  show  that  tbe  bucket 
was  very  heavy,  some  of  the  witnesses  put- 
ting its  weight  at  a  ton  or  over,  and  tbe 
plaintiff  oCTered  some  testimony  tending  to 
prove  that  as  it  was  lowered  into  the  coal 
car  it  'was  liable  to  turn  or  twist  around 
with  great  force.  When  these  things  are  all 
considered,  we  cannot  say  tbe  court  should 
have  given  defendant's  peremptory  Instruc- 
tion. 

PlalntUTs  first  instruction  reads  as  fol- 
lows: "The  court  instructs  the  Jury  that 
the  law  made  it  the  duty  of  the  defendant 
to  exercise  all  reasonable  care  to  furnish 
Charles  Wilks  reasonably  safe  machinery 
and  tools  with  which  to  perform  his  work, 
and  to  instruct  bim.  If  young  and  inexperi- 
enced, concerning  tbe  dangers  incident  there- 
to. Therefore,  if  you  believe  and  find  from 
the  greater  weight  of  the  evidence  that  tbe 
defendant,  through  its  agents,  servants,  or 
employes,  negligently  furnished  said  Wllks 
with  a  defective  hoist  and  appliances,  or  neg- 
ligently ordered  bim  to  perform  a  more  dan- 
gerous work  than  his  regular  duties  requir- 
ed, and  did  not  instruct  bim  in  regard  to 
tbe  dangers  Incident  thereto.  If  any,  or  neg- 
ligently ordered  him  to  turn  tbe  hopper  or 
bucket  with  bis  bands  without  Instructing 


him  In  regard  to  the  dangers  incident  there- 
to, if  you  find  from  the  evidence  tliat  sudi 
danger  existed,  and  that  as  a  direct  reenlt 
of  any  or  all  of  such  acts  of  negligence,  if 
any,  tbe  said  Wilks,  while  attempting  to 
turn  the  backet  or  hopper  so  as  to  permit 
same  to  be  lowered  Into  car,  was  struck  on 
the  body  by  said  hopper  or  bucket  suddenly 
turning  round,  and  thereby  thrown  to  the 
ground  and  received  any  of  the  injuries 
complained  of,  and  that  at  tbe  time  be  was 
a  minor  and  inexperienced  in  such  work, 
and  was  acting  under  tbe  orders  and  direc- 
tions of  bis  foreman,  and  was  nslng  ordi- 
nary care  for  his  own  protection,  then  your 
verdict  must  l>e  for  tbe  plaintiff." 

The  appellant  contends  that  error  was 
committed  in  giving  tills  Instruction,  for  tbe 
following  reasons:  First  because  the  in- 
struction entirely  omits  any  element  of  tbe 
knowledge  of  tbe  defendant  that  tbe  backet 
was  liable  to  turn  and  Injure'  any  one. 
Second,  because  it  authorizes  a  recovery  for 
the  failure  of  defendant  to  warn  tbe  em- 
ploy6  regardless  of  the  question  whether 
the  employe  was  fully  advised  in  the  pres- 
Ises.  Third,  because  it  holds  ttie  defendant 
to  the  duty  to  warn  and  Instruct  tbe  plalntlfl 
on  account  of  Ills  youth  and  inexperience 
without  reference  to  whether  the  defendant 
had  knowledge  of  each  youth  and  inexpol- 
ence. 

There  was  a  sharp  conflict  In  the  evidence 
-whether  the  bucket  did  twist  or  was  liable 
to  do  so  when  operated  while  the  boom  was 
stationary.  In  fact  tbe  defendant's  testi* 
mony  was  to  the  effect  that  it  did  not,  and 
could  not,  twist  -while  the  boom  was  station- 
ary, and,  furthermore,  that  tbe  plaintiff  was 
not  struck  by  tbe  boom,  but  made  a  mlsst^ 
and  fell  off  tbe  car.  There  was  some  testi- 
mony that  wMle  the  boom  was  used  to 
swing  tbe  bucket  from  tbe  car  load  of  coal 
around  to  tbe  tender,  tbe  swinging  would 
cause  tbe  backet  to  twist  more  or  less,  but 
while  the  boom  remained  stationary,  tlila 
did  not  occur.  On  the  other  tiand,  the  plain- 
tiff testified  that  the  backet  made  a  sadden 
turn  and  struck  bim,  and  offered  some  testtr 
mony  that  it  was  liable  to  do  so. 

[2]  Tbe  appellant  was  not  an  inenm  of  tbe 
safety  of  tbe  plaintiff  simply  because  he  wax 
a  minor  in  its  employ,  and  tbe  duty  of  tbe 
company  toward  bim  as  bis  master  was  per- 
formed If  It  exercised  ordinary  care  in  tbe 
premises.  In  order  to  make  tbe  appellant 
liable,  it  must  t>e  Ehown,  not  only  ttiat  there 
was  danger  in  tbe  work,  bat  that  the  dan- 
ger was  known  to  tbe  appellant  or  woold 
have  been  known  to  it  bad  it  exercised  ordi- 
nary care.  Wojtylak  v.  Coal  Co.,  188  Mo., 
loc.  clt  281,  87  S.  W.  506;  Toncrey  v.  HaU- 
road,  129  Mo.  App.  596,  107  S.  W.  1001 ;  Clip- 
pard  T.  St  Louis  Transit  Co.,  202  Mo.  4^ 
101  S.  W.  44;  Kelly  v.  RaUroad,  106  Mo. 
App.  865,  79  S.  W.  973;  Gonkey  T.  Larson, 
173  Ind.  585,  91  N.  B.  163,  29  L.  H.  A.  (N.  &) 
116;   Back  T.  Milwaukee  Breweiy  Goi.,  144 
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Wte.  404,  129  N.  W.  414;  Herbert  v.  Boot 
&  Shoe  Co.,  90  Mo.  App.  805;  Sec  v.  Lei- 
decker,  142  Ky.  752,  136  S.  W.  284 ;  Hendrix 
T.  Vale  Royal  Mtg.  Co.,  134  Oa.  712,  68  S. 
E.  488;  HoUand  y.  McRae  OU  Co.,  134  Ga. 
678,  68  S.  E.  555 ;  Staart  ▼.  Street  Railway 
Co.,  163  Mass.  391,  40  N.  E.  180 ;  De  Graff 
▼.  Railroad,  76  N.  Y.  125. 

In  Conkey  v.  Larson,  supra,  the  Supreme 
Court  of  Ladlana,  in  deciding  the  point,  did 
80  in  the  following  words:  "The  law  will 
not  impute  to  the  master  knowledge  of  the 
extraordinary  and  unexpected  danger,  and 
hold  him  liable  for  a  ftiilure  to  warn  the 
servant  against  it.  If  appellant  had  no  actu- 
al knowledge  of  the  injuring  danger,  and 
there  was  nothing  in  the  history,  construc- 
tion, or  In  the  proper  and  attentive  operation 
of  the  machine,  from  which  the  law  would 
impute  knowledge,  it  is  not  perceived  how 
he  could  be  counted  at  fault,  or  guUty  of 
negligence,  in  failure  to  give  warning  of  that 
of  which  he  himself  was  Ignorant  and  unsus- 
pecting." 

In  Stuart  v.  St  Ry.  Co.,  supra,  it  is  said: 
"The  duty  of  an  employer  to  give  Instruc- 
tions to  one  about  to  work  on  dangerous 
machinery  exists  only  where  there  are  dan- 
gers of  which  he  has,  or  ought  to  have, 
knowledge,  and  which  he  has  reason  to  be- 
lieve bis  employe  does  not  know  and  will 
not  discover  in  time  to  protect  himself  from 
injury." 

The  question  of  knowledge  of  the  appel- 
lant that  the  bucket  might  twist  and  strike 
the  plaintiff  was  a  vital  issue  in  the  case. 
The  defendant  offered  several  witnesses  who 
testified  that  they  worked  with  the  bucket 
while  the  boom  remained  stationary  and 
never  knew  the  bucket  to  twist  or  swing 
around  while  being  thus  operated.  In  order 
for  the  plaintiff  to  recover,  it  was  necessary 
for  him  to  show  to  the  satisfaction  of  the 
jury  that  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  would  have  known, 
that  the  bucket  was  liable  to  twist  or  swing 
around  and  injure  him  while  he  was  adjust- 
ing it  lengthwise  Tvith  the  car.  This  im- 
portant part  of  plaintiff's  case  should  have 
been  included  in  the  instruction,  as  appellant 
was  not  guilty  of  negligence,  unless  it  knew 
or  by  the  exercise  of  ordinary  care  would 
have  known  of  the  alleged  danger. 

In  Wojtylak  v.  Coal  Co.,  supra,  our  Su- 
preme Court  said:  "The  petition  made  the 
necessary  averment  that  'the  said  roof  at 
the  point  where  plaintiff  was  ordered  to 
work  was  and  had  been  in  a  dangerous  con- 
dition which  was  known  to  the  defendant' 
While  the  dangerous  condition  of  the  roof 
is  made  an  essential  prerequisite  of  a  find- 
ing of  negligence  on  the  part  of  the  defend- 
ant, this  instruction  nowhere  requires  the 
jury  to  find  from  the  evidence  that  the  roof 
either  was  or  bad  been  in  a  dangerous  con- 
dition, or  that  any  such  dangerous  condi- 
tion was  known  to  defendant  We  think 
141  S.W.-68 


this  omission  renders  this  instruction  fatally 
erroneous." 

[3, 4]  The  second  and  third  objections  may 
be  considered  together.  As  we  have  hereto- 
fore stated,  when  the  plaintiff  applied  for 
work,  he  represented  In  writing  that  he  was 
an  adult  and  testified  that  he  did  so  In  or- 
der to  get  the  position.  While  the  mere  fact 
that  he  misrepresented  his  age  would  not 
estop  him  from  showing  that  he  was  young 
and  inexperienced  (Hewett  ▼.  Woman's  Hos- 
pital Aid  Association,  73  N.  H.  556,  64  Atl. 
190,  7  L.  R.  A  [N.  S.]  496),  yet  this  was  a 
circumstance  to  be  considered  by  the  jury 
in  determining  the  degree  of  care  the  de- 
fendant was  bound  to  exercise  in  warning 
and  instructing  him  regarding  his  duties. 
If  the  defendant  believed  he  was  21  years  of 
age,  then  it  cannot  be  said  that  it  owed  him 
the  same  duty  to  warn  and  instruct  that  it 
would  if  it  believed  he  was  a  minor  or  in- 
experienced. Woodward  Iron  Co.  v.  Lewis 
(Ala.)  64  South.  566.  As  said  in  Hewett  v. 
Woman's  Hospital  Aid  Association,  supra: 
"Apparent  youthfulness,  general  intelligence, 
and  practical  experience,  were  facts  for  the 
consideration  of  a  jury  upon  the  question  of 
the  degree  of  care  the  defendant  was  bound 
to  exercise."  And  in  this  state  it  is  held  that 
while  there  la  no  period  of  minority  at  which 
a  court  can  say,  as  a  matter  of  law,  that  the 
infant  stands  on  the  same  plane  as  an  adult, 
yet  his  capacity,  and  not  his  age.  Is  the 
criterion  by  which  his  responsibility  and 
conduct  should  be  measured,  and  that  the 
question  of  responsibility  is  almost  always 
for  the  Jury.  Sailer  v.  Shoe  Co.,  130  Mo. 
App.  712,  109  S.  W.  794. 

And  in  Mcintosh  v.  Railroad,  58  Mo.  App. 
281,  It  Is  declared  that  a  child  is  often  of 
such  tender  years  that  the  courts  will  say, 
as  a  matter  of  law,  that  ordinary  care  can- 
not be  expected  of  it  and  then  there  comes 
an  age,  attended  or  not  with  experience  or 
Inexperience,  when  capacity  is  a  question  of 
doubt  <uid  in  such  cases  the  court  submits 
the  question  to  the  jury  or  triers  of  tl\e 
fact.  Passing  this,  the  party  injured  may 
be  of  such  age  and  experience  that  there  Is 
no  longer  doubt  as  to  the  possession  of  suf- 
ficient capacity,  and  the  courts  will  treat 
the  matter  as  beyond  dispute  and  hold  the 
party  to  the  exercise  of  ordinary  care. 

By  reference  to  the  part  of  the  petition 
above  copied,  it  will  be  seen  that  plaintiff 
based  his  right  to  recover  on  the  fact  that  he 
was  young  and  inexperienced,  and  that  the 
appellant  knew  that  fact  or  would  have 
known  it  by  the  exercise  of  ordinary  care, 
and  that  solely  on  account  of  his  youth  and 
inexperience  was  it  the  duty  of  the  defend- 
ant to  warn  him.  In  other  words,  the  peti- 
tion is  not  framed  with  the  idea,  if  plaintiff 
had  been  an  adult  It  would  have  been  the 
duty  of  the  appellant  to  have  given  him  any 
warning.  In  fact  the  very  essence  of  plain- 
tiff's cause  of  action,  as  alleged  In  his  pe- 
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titlon,  l8  that  he  was  young  and  inexperienc- 
ed, and  defendant  knew  that  fact,  and  on 
account  of  his  age  and  inexperience  lie  was 
not  aware  of  ttie  dangers  incident  to  tlie 
work,  and  Iience  it  became  tlie  duty  of  tbe 
defendant  to  warn  him  of  such  dangers. 

The  duty  of  the  master  to  warn  and  In- 
struct the  servant,  under  the  circumstances 
of  this  case,  arises  only  when  the  former 
knew,  or  by  the  exercise  of  ordinary  care 
would  have  known,  that  the  servant  was 
young  or  Inexperienced.  Pulwlder  v.  Tren- 
ton Gas,  Light  &  Power  Co.,  218  Mo.  582, 116 
S.  W.  508;  Kerker  v.  Bettendorf  Metal 
Wheel  Co.,  140  Iowa,  209,  118  N.  W.  306; 
Johanson  v.  Webster  Mfg.  Co.,  139  Wis.  181, 
120  N.  W.  832;  Lanoue  ▼.  Nelson,  202  Mass. 
554,  89  N.  E.  95;  Louft  v,  C.  &  J.  Pyle  Co., 
1  Boyce  (Del.)  192,  75  Atl.  619;  Lantry- 
Sharp  Contracting  Co.  v.  McCracken  (Tex. 
Civ.  App.)  134  S.  W.  363;  Warren  Vehicle 
Stock  Co.  T.  Siggs,  91  Ark.  102,  120  S.  W. 
412. 

[{]  Plaintiff's  counsel  practically  concede 
that  the  elements  above  mentioned  should  be 
in  the  instruction,  and  claim  they  are,  by 
implication,  in  the  above  instruction,  and,  if 
defendant  wanted  a  more  explicit  declara- 
tion, it  should  have  asked  for  it 

Plaintiff's  claim  is  based  upon  the  fact 
that  the  word  "negligently"  is  used  in  the 
instruction,  and  the  Jurors  were  required  to 
find  that  the  defendant  negligently  ordered 
plaintiff  to  tarn  the  hopper  or  bucket  with 
bis  hands  without  Instructing  him  regarding 
the  dangers  incident  thereto.  It  is  the  prop- 
er practice  to  tell  the  Jury  the  facts  wlilch 
authorize  a  finding  of  negligence,  and  not 
simply  to  tell  the  Jury,  If  they  find  the  liti- 
gant was  negligent,  to  find  against  him.  In 
fact,  an  instruction  which  simply  uses  the 
word  "negligently,"  without  submitting  any 
fact  to  the  Jury  from  which  negligence  may 
be  found,  is  erroneous.  Stelnmann  v.  St 
Louis  Transit  Co.,  116  Mo.  App.  673,  94  S. 
W.  799. 

In  a  pleading,  a  general  allegation  of  neg- 
ligence includes  only  such  acts  as  directly 
caused  the  injury,  and  under  such  an  alle- 
gation no  evidence  of  any  breach  of  duty  not 
connected  with  the  doing  of  the  act  resulting 
in  the  injury  may  be  Introduced,  and  such 
general  allegation  does  not  include  failure  to 
warn  or  instruct,  or  to  furnish  a  reasonably 
safe  place  to  work.  Monroe  v.  Standard 
Mfg.  Co.,  141  Ky.  549,  133  8.  W.  214. 

While  It  is  not  necessary  that  an  instruc- 
tion be  as  explicit  as  a  pleading,  yet  we  do 
not  believe  from  the  use  of  the  word  "negli- 
gently" alone  a  Jury  would  sufilclently  grasp 
the  issues  of  age,  inexperience,  and  failure 
to  warn,  etc. 

[t,  7]  Respondent  further  claims  that  the 
error  in  his  instruction  was  cured  by  an  in- 
struction giv&i  in  behalf  of  appellant,  read- 
ing as  follows:  "And  the  court  further  in- 
structs you  that  If  you  find  and  believe  from 


the  evidence  that  a  man  of  reasonable  pru- 
dence would  have  no  reasonable  ground  to 
foresee  the  probabili^  of  plaintiff's  injury 
In  the  place  in  which  he  was  at  work,  and 
with  the  instrumentalities  with  whidi  be 
was  at  work,  then  the  defendant  was  not 
guilty  of  negligence,  and  your  verdict  must 
l)e  for  defendant" 

We  fail  to  see  anything  in  this  instruction 
to  call  the  attention  of  the  Jurors  to  the  fact 
that  there  was  submitted  to  them  the  question 
whether  the  defendant  knew  that  plaintiff 
was  only  18  years  of  age  and  Inexperienced. 
And  the  rule  is  that  an  instruction  which  is 
vicious  or  vaguely  worded  will  not  be  cured 
by  others  given,  except  in  very  plain  cases, 
free  from  doubt  Quirk  r.  Elevator  Co.,  126 
Mo.  279,  28  S.  W.  1080. 

[8]  While  the  instructions  must  l>e  consid- 
ered together,  and  often  one  instruction  will 
cure  defects  In  another,  yet  the  rule  has 
been  firmly  established  in  this  state  that 
where  an  instruction  for  plaintiff  attempts  to 
cover  the  whole  case,  and  tells  the  Jury  If 
they  find  the  facts  as  alleged  In  that  instruc- 
tion they  shall  return  a  verdict  in  favor  of 
the  plaintiff,  if  in  that  instruction  matters 
necessary  for  the  plaintiff  to  prove  were 
omitted,  then  the  giving  of  a  proper  instruc- 
tion on  the  part  of  defendant,  including  such 
matters,  does  not  cure  the  error.  Wojtylak 
V.  Coal  Co.,  supra;  Flynn  v.  Union  Bridge 
Co.,  42  Mo.  App.  529;  Boiler  v.  Cohen,  42 
Mo.  App.  97. 

In  Wojtylak  v.  Coal  Co.,  supra,  the  instruc- 
tion in  behalf  of  plaintiff  ignored  the  issue 
of  the  knowledge  defendant  bad  of  the  dan- 
gerous condition  that  caused  the  injury.  But 
the  attorneys  for  plaintiff  claimed  that  the 
defect  was  cured  by  an  instruction  given  in 
behalf  of  the  def^idant  But  the  conrt  said: 
"Plaintiff's  instruction  is  a  very  long  and 
general  one  and  concludes  with  the  direction 
that,  'If  you  find  these  facts  from  the  evi- 
dence in  the  case,  your  verdict  will  be  for 
the  plaintiff.'  This  being  so,  the  giving  of  a 
proper  Instruction  for  tbe  opposite  party  could 
not  have  the  effect  of  correcting  the  error, 
as  the  two  would  be  in  conflict  and  the  Jury 
at  a  loss  to  know  which  ,to  obey.  The  Jury 
might  weU  liave  concluded  under  plaintiff's 
instruction  that  it  was  not  at  all  necessary 
to  have  found  that  the  roof  of  the  mine  was 
In  fact  dangerous,  and  that  the  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  it  was." 

In  Flynn  v.  Bridge  Co.,  supra,  the  ooort 
said:  "The  plaintiff  could  not  recover,  un- 
less he  did  establisli,  to  the  satisfaction  of 
the  Jury,  both  that  the  plank  was  defective, 
and  that  it  broke  owing  to  its  defective 
condition,  besides  proving  ttiat  the  defendant 
knew,  or  by  the  exercise  of  due  care  might 
have  known,  of  the  defective  condition  of  the 
plank.  The  instruction  givoi  on  behalf  of 
plaintiff  omits  every  one  of  these  requisites, 
and  was  therefore  fatally  defectlreb     It  la 
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true  that  the  court,  npon  the  request  of  the 
defendants,  did  give  an  instruction  that  the 
plaintiff  could  not  recover,  unless  he  proved 
all  these  facts;  but  how  can  that  aid  the 
matter?  That  instructions  are  to  be  talcen 
as  a  whole  and  should  be  read  together  in 
construing  their  propriety  is  well  settled; 
but  how  can  instructions  l>e  read  together  if 
they  are  irreconcilable  and  contradictory? 
The  platntlfr'B  instruction  predicates  a  re- 
covery on  a  state  of  facts,  whicli,  under  the 
pleadings  and  evidence,  did  not  warrant  a 
recovery.  It  is  not  the  omission  of  hypothet- 
ical facts  constituting  an  affirmative  defense 
of  the  answer,  but  an  omission  of  hypothet- 
ical facts  forming  the  very  gist  of  plalntifTs 
right  of  recovery,  which  is  a  fatal  objection 
to  the  instruction." 

To  the  same  effect  are  Muncy  v.  Bevier, 
124  Mo.  App.  10,  101  S.  W.  167,  and  Her- 
bert V.  Shoe  Co.,  90  Mo.  App.,  loc.  cit.  317. 

[9]  Appellant  complains  of  the  respond- 
ent's instruction  on  the  measure  of  damages. 
The  instruction  authorized  the  Jury  to  con- 
sider future  pain  and  suffering  of  plaintiff, 
if  any.  In  assessing  his  damages.  The  plain- 
tiff testified  that  at  the  time  of  the  trial  he 
was  still  suffering  constantly  with  a  head- 
ache, and  when  he  tried  to  read  his  eyes  hurt 
him,  and  that  he  was  unable  to  perform  any 
work.  He  was  injured  on  the  23d  day  of 
February,  and  his  testimony  was  given  the 
following  May. 

In  all  personal  injury  cases  the  amount  of 
damages  is  more  or  less  uncertain  and  in  a 
degree  speculative.  In  an  action  by  the  par- 
ents for  the  death  of  a  child  of  tender  years, 
the  Jury  is  authorized  to  speculate  on  the 
amount  that  the  parents  would  have  receiv- 
ed from  the  child  during  its  minority  In  ex- 
cess of  what  they  wbuld  have  paid  for  its 
support,  etc.,  and  to  return  a  verdict  for 
such  excess.  If  the  plaintiff  was  suffering 
as  he  claimed  he  was,  at  the  time  of  the 
trial,  and  had  been  so  suffering  since  he  re- 
ceived Ills  alleged  injuries  in  February,  it 
cannot  be  said  as  a  matter  of  law  that  he 
would  not  suffer  in  the  future,  and  his  right 
to  recover  for  future  pain  and  suffering  was 
as  clear  and  legal  as  it  was  to  recover  for 
past  pain  and  suffering,  although  he  was  not 
permanently  injured.  Wood  v.  Railroad, 
119  Mo.  App.  78,  95  S.  W.  946. 

[10,  111  Appellant's  instructions  Nos.  F  and 
G  were  properly  refused — the  first,  on  the 
ground  that  it  referred  the  Jury  to  the  plead- 
ing for  the  acts  of  negligence;  and,  the  lat- 
ter, for  the  reason  that  it  was  fully  covered 
by  instructions  given. 

For  the  errors  contained  in  plaintiffs  in- 
struction No.  1,  the  Judgment  must  be  re- 
versed, and  the  cause  rwnanded. 

COX,  J.,  concurs.    NIXON,  P.  J.,  dissents. 


CABBOLL   CONTRACTING  CO.  v.   HILL- 

O'MEARA  CONST.  CO. 
(St  Louis  Court  of  Appeals.     Missouri.    Dec. 

6,  1911.) 
CowTBACTS   (8  232*)  — PEBroEiiAKOK— Extra 

Work— Specificatioks. 

Where  excavation  specifications  provided 
that  the  entire  site  would  be  excavated  by  the 
owner  down  to  within  approximately  6  Inches 
of  the  required  depth  for  the  basement  floor, 
but  the  owner  instead  left  for  defendant  an  old 
foundation  wall  on  2  sides  of  the  site,  and  a 
sloping  embankment  containing  204%  cubic 
yards  of  earth,  which  plaintiff  was  compelled 
to  remove  to  make  the  site  conform  to  the  apeci- 
fications,  plaintiff  was  entitled  to  recover  for 
the  removal  of  the  bourne  and  wall  as  extra 
woric 

[£d.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i|  1071-1097 ;   Dec.  Dig.  {  232.»] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuillln,  Judge. 

Action  by  the  Carroll  Contracting  Company 
against  the  HlU-O'Meara  Construction  Compa- 
ny. Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

This  appeal  involves  the  right  of  the 
plaintiff  to  recover  the  reasonable  value  of 
two  items  of  "extra"  work  done  by  the  plain- 
tiff at  the  instance  of  the  defendant.  The 
plaintiff  had  contracted  to  do  certain  earth- 
excavating  work  for  a  definite  sum,  and  the 
defendant  insists  that  the  so-called  "extra" 
work  should  have  been  done  under  that  con- 
tract without  additional  compensation.  As 
the  trial  court,  sitting  as  a  Jury,  found  in 
favor  of  the  plaintlfl  on  that  issue,  the  de- 
fendant has  appealed.  The  contract  between 
the  parties  consisted  of  a  proposal,  made 
by  the  plaintiff  to  the  defendant,  and  its  ac- 
ceptance by  the  defendant  The  body  of  the 
proposal  was  as  follows:  "We  propose  to  do 
the  earth  excavating  for  Kinloch  Phone  Bldg. 
on  N.  W.  corner  of  10th  and  Locust  St.  ac- 
cording to  plans  and  specifications  for  the 
sum  of  ($3,430.00)  thirty-four  hundred  and 
thirty  00/100  dollars."  The  pertinent  por- 
tions of  the  plans  and  specifications  referred 
to  were  as  follows:  "General  Description 
and  Dimensions:  •  •  •  The  entire  Hte 
U  to  J)e  excavated  ty  the  owner  down  to  the 
approximate  depth  of  the  basement,  and  the 
retaining  wall  built  along  the  east  and  south 
sides,  extending  under  the  sidewalk ;  all  done 
as  per  plan  of  excavation  accompanying  the 
general  plans.  *  •  •  Excavation:  Earth 
to  be  removed  to  the  necessary  depth  and 
extent  for  the  formation  of  the  basement 
floor  together  with  all  piers,  footings,  foun- 
dations, areas,  hoists,  pita,  boiler  room,  coal 
room  and  passages  near  the  northwest  comer 
of  the  building.  The  eaoavation  done  by 
the  owner  it  within  approximately  6"  of  the 
required  depth  for  hatement  fioor.  The  old 
stone  walls  or  other  objects  wherever  Inter- 
fering with  the  new  work,  are  to  be  re- 
moved." 


•For  otber  cases  sm  same  topic  and  secUoa  NUHBDR  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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It  will  be  noted  that  nnder  the  speciflca- 
tlous  the  owner,  and  not  this  plaintiff,  was 
to  excaTate  the  entire  site  down  to  within 
approximately  6  Inches  of  the  required  depth 
for  the  basement  floor.  As  thus  required, 
the  owner,  under  another  contract,  caused 
the  old  buildings  on  the  site  to  be  wrecked 
and  removed,  and  caused  the  entire  site  to 
be  excavated,  except  that  it  left  standing  an 
old  foundation  wall  on  the  north  and  west 
sides  of  the  site,  and  also  on  the  north  side 
a  "bourne,"  or  sloping  embankment.  Said 
wall  and  "bourne"  had  been  left  to  serve 
as  a  brace  or  support  to  keep  the  adjoining 
proper^  from  caving  In.  So,  when  plaintiff 
came  upon  the  site  to  commence  Its  work  at 
the  point  where  the  owner  should  have  left 
off,  viz.,  with  the  entire  site  already  excavat- 
ed to  the  depth  mentioned.  It  found  this  rock 
wall  and  "bourne"  standing  on  the  site,  and 
at  an  elevation  above  the  point  to  which  the 
owner  should  have  excavated.  It  was  neces- 
sary that  this  rock  wall  and  "bourne"  should 
be  removed,  in  order  for  plaintiff  to  do  the 
earth  excavating  It  had  agreed  to  do.  The 
plaintiff  removed  them  at  the  Instance  of  the 
defendant,  the  "bourne"  containing  some  19% 
cubic  yards  of  earth,  and  the  wall  some  185 
cubic  yards  of  rock.  The  trial  court  allowed 
the  plaintiff  compensation  for  these  two 
items  In  addition  to  the  contract  price.  The 
defendant  does  not  dispute  the  reasonable- 
ness of  the  charges,  but  contends  that  these 
two  items  of  work  should  have  been  done 
under  the  contract  without  additional  charge. 

Collins  Sc  Chappell,  for  appellant  Lyon  & 
Swarts  and  Dwlght  D.  Cnrrie,  for  respond- 
ent 

CAULFIELD,  J.  (after  stating  the  facts  as 
above).  The  defendant's  contention  that  the 
wall  and  embankment  should  have  been  re- 
moved by  the  plaintiff  under  its  contract 
without  extra  charge  does  not  meet  with  our 
approval.  The  specifications  expressly  pro- 
vided that  the  enHre  site  was  to  be  excavat- 
ed by  the  owner  down  to  "within  approxi- 
mately 6"  of  the  required  depth  for  base- 
ment floor."  The  "entire  site"  could  not  be 
"excavated  by  the  owner"  without  the  own- 
er removing  this  wall  and  "bourne,"  be- 
cause they  occupied  a  portion  of  the  site, 
and  were  elevated  above  the  depth  to  which 
the  owner  was  required  to  excavate.  It  is 
true  that  the  specifications  under  the  head  of 
"Excavation"  provided  that  "the  old  stone 
walls  or  other  objects  wherever  Interfering 
with  the  new  work  are  to  be  removed,"  but 
when  the  specifications  are  read  and  con- 
strued as  a  whole  the  part  last  above  quot- 
ed could  mean  nothing  more,  in  any  event, 
than  that  plaintiff  should  remove  interfering 
walls  and  other  objects  which  the  owner  was 
not  obligated  to  remove.  The  plaintiff  had 
every  reason  to  expect,  reading  these  specifl- 


cations,  that  whoi  It  came  to  perform  iti 
contract  it  would  flnd  th9  "entire  site  •  •  • 
excavated  by  the  owner"  down  to  "within  ap- 
proximately 6"  of  the  required  depth."  The 
specifications  expressly  so  provide.  Plaintiff's 
work  under  the  contract  was  to  do  only  the 
excavating  required  after,  not  before,  the 
owner  had  excavated  to  the  depth  mention- 
ed. Any  work  that  plaintiff  was  required 
to  do  to  bring  the  excavating  down  to  where 
the  owner  had  agreed  to  bring  It  was  out- 
aide  of  plaintiff's  contract  The  removal  of 
the  wall  and  "bourne"  was  clearly  of  that 
sort  The  defendant  it  seems,  by  a  separate 
contract,  had  agreed  with  the  owner  to  do 
the  latter's  share  of  the  excavating,  and 
when  it  shifted  part  of  that  extra  task  to  the 
plaintiff  it  became  liable  to  compensate  plain- 
tiff additionally  therefor. 
The  Judgment  is  affirmed. 

REYNOLDS,   P.   J.,   and   NORTONI,  J, 
concur. 


TROLL  et  aL  v.  PROTECTED  HOME 
CIRCLE. 

(St  Louis  Court  of  Appeals.    Missouri.    Dee, 
5,  1911.    Rehearing  Denied  Dec.  22,  1911.) 

1.  TMAL    (8    139*)— QUBSTION  FOB  GOUBT  01 

Juny— Weiqut  of  Evidence. 

Where  plaintiff's  evidence  admittedly  es- 
tablished a  prima  facie  case,  and  defendant  was 
put  to  its  affirmative  defense,  on  which  it  had 
the  burden  of  proof,  that  the  teatimony  in 
support  of  such  defense  was  uncontradicted  did 
not  give  the  court  jurisdiction  to  direct  the 
jury  to  return  a  verdict  for  defendant 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent; 
Dig.  {{  332-341;    Dec.  Dig.  i  139.*] 

2.  New  Tbiai,  (S  78*)— Suitioiekct  of  Evi- 
dence. 

Where  a  verdict  is  returned,  the  court  may 
set  it  aside  as  aeninst  the  weight  of  the  evi- 
dence granting  plaintiff  a  new  trial;  bat  if  on 
the  new  trial  plaintiff  again  prevails,  the  court 
is  powerless  to  interfere  on  the  same  ground. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  162-165;   Dec.  Dig.  {  7a*] 

Appeal  from  St  Louis  Circuit  Court ;  Mos- 
es N.  Sale,  Judge. 

Action  by  Harry  Troll,  as  Public  Admin- 
istrator of  St  Louis,  in  charge  of  the  estate 
of  Uretta  Rogers,  and  another,  against  the 
Protected  Home  Circle,  a  corporation.  Judg- 
ment for  defendant  and  plaintiffs  appeal. 
Reversed  and  remanded. 

E.  E.  Sdinepp,  for  appellanta  B.  P.  & 
C.  B.  Williams,  for  respondent 

CAULEIELD,  J.  Suit  on  a  benefit  certif- 
icate for  $1,000  issued  by  the  defendant,  a 
fraternal  beneficiary  association.  The  plain- 
tiffs appeal  from  a  judgment  entered  on  a  di- 
rected verdict  for  the  defendant,  assigning 
as  error  the  trial  court's  action  in  perempto- 
rily Instructing  the  Jury  at  the  close  of  all 
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the  evidence,  to  retnm  a  yerdict  for  the  de- 
fendant 

There  Is  no  neceBsity  for  reciting  the  ev- 
idence in  support  of  the  plaintifiCs'  petition. 
It  Is  conceded  that  such  evidence  made  a 
prima  facie  case  for  plaintiffs,  and  that  de- 
fendant was  put  to  ita  affirmative  defense. 
This  defense  was  tliat  the  insured  had  been 
taken  sick  after  making  her  application  and 
before  the  delivery  of  the  benefit  certificate 
to  her  and  bad  not  been  subjected  to  another 
medical  examination,  and  that  by  her  agree- 
ment contained  in  the  application  the  insur- 
ance was  to  become  void  in  that  event  The 
reply  in  effect  admitted  said  agreement,  but 
denied  the  other  allegations.  The  defendant 
offered  testimony  on  its  part  tending  to  prove 
such  controverted  allegations.  The  testimo- 
ny was  uncontradicted.  Plaintiffs  offered  no 
evidence  and  made  no  admissions  in  that  re- 
spect The  trial  court  directed  a  verdict  for 
defendant  for  the  sole  reason  that  in  its 
opinion  the  testimony  offered  by  the  defend- 
ant, being  uncontradicted,  had  so  fully  estab- 
lished the  affirmative  defense  that  a  verdict 
for  plaintiffs  would  be  set  aside  as  being 
against  the  weight  of  the  evidenca  Wheth- 
er such  direction  was  authorized  by  law  Is 
the  question  for  us  to  determine. 

[1]  The  plaintiffs  had  prima  facie  estab- 
lished their  right  to  recover.  Indeed,  coun- 
sel for  defendant  states  in  his  brief  that  the 
facts  necessary  to  that  end  were  uncontro- 
verted.  The  defendant  was  driven  to  its  af- 
firmative defense.  As  to  this  defendant  as- 
serted the  affirmative  of  the  issue,  and  the 
burden  of  proof  was  on  it  Now,  under  the 
practice  in  this  state,  it  is  beyond  the  power 
of  a  trial  court  to  direct  a  verdict  in  favor 
of  the  party  having  the  burden  of  proof, 
where,  as  here,  the  Issue  of  fact  is  contro- 
verted, and  oral  testimony,  not  admitted  to 
be  true,  must  be  relied  on  in  proof  thereof. 
Such  a  direction,  under  these  circumstances, 
is  an  invasion  of  the  province  of  the  Jury 
and  a  denial  of  the  right  to  a  trial  by  Jury. 
Though  the  testimony  given  on  behalf  of  the 
defendant  was  uncontradicted,  the  Jury  had 
a  right  to  find  against  It  They  had  the 
right  to  reject  such  testimony  as  being  un- 
true. It  was  not  for  the  court  to  compel 
them  to  believe  defendant's  witnesses.  The 
credibility  of  the  witnesses  as  well  as  the 
weight  of  the  evidence  is,  in  the  first  place, 
a  question  for  the  Jury. 

[2]  It  is  true  that  If  the  case  had  gone  to 
the  Jury,  and  the  Jury  bad  returned  a  ver- 
dict for  the  plaintiff,  the  trial  court  might 
have  set  It  aside  as  being  against  the  weight 
of  the  evidence ;  but  that  is  quite  a  different 
thing  from  directing  a  verdict  for  the  party 
having  the  burden  of  proof.  If  the  court  set 
the  verdict  aside,  the  plaintiff  would  be  en- 
titled to  a  new  trial,  and,  if  it  again  pre- 
vailed before  the  Jury  on  this  Issue,  the  trial 
court  would  be  powerless  to  interfere  on  the 


same  ground.  The  following  cases  are  de- 
cisive of  the  foregoing  propositions:  Jeffer- 
son V.  Life  Ass'n,  69  Mo.  App.  133;  Gannon 
V.  Gas  Co.,  145  Mo.  502,  47  8.  W.  907,  43  L. 
R.  A.  505;  Bank  v.  Hammond,  124  Mo.  App. 
177,  101  S.  W.  677;  Winn  v.  Modern  Wood- 
men of  America,  137  8.  W.  292;  Mowry  v. 
Norman,  204  Mo.  173,  103  S.  W.  16 ;  Printz 
V.  Miller,  233  Mo.  47, 135  S.  W.  19 ;  MllUken 
V.  Commission  Co.,  202  Mo.  637,  100  S.  W. 
604 ;  McFarland  v.  Accident  Ass'n,  124  Mo. 
204.  27  S.  W.  436. 

For  the  error  of  the  trial  court  in  direct- 
ing a  verdict  for  the  defendant,  the  judgment 
is  reversed,  and  the  cause  remanded. 

REYNOLDS,  P.  J.,  and  NORTONI,  X, 
concur. 


HALES  V.  RAINES. 

(St  Louis  Conrt  of  Appeals.  Missouri.  Dec. 
5,  1911.    Rehearing  Denied  Dec  22, 19U.) 

1.  Phtbiciaits  and  Subqeors  (I  18*)— Mal- 
FBACTicK—NKauoENOE— Pleading. 

Plaintiff  sought  to  recover  damages  against 
a  surgeon  for  an  X-ray  bum,  aJlegine  that  in 
treating  plaintiff  for  eczema  of  the  hand  de- 
fendant negligently,  carelessly,  and  unskill- 
fully  applied  certain  X-rays  to  the  palm  of 
plaintifrs  hand,  and  neghgently  caused  the 
palm  to  be  exposed  to  such  rays  eight  or  nine 
times,  and  for  such  lengths  of  time  as  to  cause 
the  skin,  muscles,  etc,  of  the  hand  to  be  burn- 
ed, and  that  by  reason  of  such  negligence,  etc., 
plaintiff's  hand  became  badly  swollen,  poisoned, 
diseased,  etc  Seld,  that  the  complaint  did 
not  limit  the  allegation  of  negligence  either  to 
the  use  of  the  rays  at  all,  or  to  the  number  or 
length  of  the  exposures,  but  should  be  con- 
strued as  alleging  negligence  generally  in  the 
unskillful  application  of  the  rays,  so  as  to 
cause  injury;  and  hence  plaintiff  was  entitled 
to  recover  thereunder  on  proof  of  negligence 
in  directing  him  to  hold  his  hand  too  close  to 
the  machine,  notwithstanding  the  evidence  was 
uncontradicted  that  the  kind  of  treatment  and 
the  number  and  times  of  appUcation  were 
proper. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec  Dig.  ji  18.*] 

2.  Physicians  and  Subgeons  (S  18*)— In- 
structions —  Negligence  —  Pabticulab 
Acts. 

In  an  action  for  maloractice  in  adminis- 
tering X-ray  treatment,  the  petition  contained 
a  general  allegation  of  negligence,  but  the 
proof  showed  that  the  kind  of  treatment  and 
the  extent  of  application  was  proper,  except 
that  defendant  was  negligent  in  exposing  plain- 
tiff's hand  too  close  to  the  machine.  The  court 
charged  that  one  holding  himself  out  as  a 
physician  is  bound  to  use  reasonable  skill  in 
the  treatment  of  those  who  employ  him,  and 
if  defendant  undertook  to  treat  plaintiff's  hand, 
and  in  doing  so  negligently  apphed  the  X-rays, 
exposing  the  hand  to  such  currents  eight  or 
nine  times  for  such  periods  of  time  as  to 
cause  the  skin,  muscles,  and  contents  of  the 
palm  to  be  severely  burned,  and  by  such  neg- 
ligence plaintiff's  hand  was  permanently  in- 
jured, then  the  jury  should  find  for  plaintiff. 
Held  objectionable  as  misleading,  in  failing  to 
require  that  the  jury,  in  order  to  find  for  plain- 
tiff,  must  find   the  specific  act   of   neghgence 
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shown  by  fie  proof,  to  wit  the  tilacing  of  the 
hand  too  close  to  the  tube  of  the  machine. 

[Eld.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  f  18.*] 

3.  AonoN  (j  !•)— "Caxjsb  of  Aotion." 

The  words  cause  of  action"  sienify  plain- 
tiff's ;)rimary  right  and  defendant's  wrongful 
violation  thereof,  and  are  not  limited  to  a  mere 
ground  on  which  a  recovery  may  be  based. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  §§  1-9;   Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1015-1019;    vol.  8.  p.  7698.] 

4.  MAUciotrs  Prosecution  (i  35*)— Civil 
AcnoN — Tebkination. 

Plaintiff  sued  defendant  for  injuries  sus- 
tained by  an  X-ray  bum,  and  accepted  an  in- 
voluntaj^  nonsuit  He  then  broueht  another 
action  for  the  same  injury,  reciting  only  a 
portion  of  the  grounds  of  negligence  alleged 
in  the  former  complaint.  Held,  that  the  sec- 
ond action  being  for  the  same  cause  was  a 
continuation  of  the  former,  which  could  not 
be  said  to  have  terminated  adversely  to  plain- 
tiff, 80  as  to  entitle  defendant  to  maintain  a 
counterclaim  in  the  second  suit  for  alleged 
malicious  prosecution  in  the  first 

[Ed.  Note. — For  other  cases,  gee  Malicious 
Prosecution,  Cent  Dig.  H  71-77;  Dec  Dig.  { 
38.»] 

5.  Action  (|  27*)— Cause  op  Action— Tobt 
ob  contbact. 

Where,  in  a  suit  against  a  physician  for 
malpractice  in  burning  plaintiff's  hand  with  an 
X-ray,  plaintiff  alleged  that  be  employed  de- 
fendant for  reasonable  compensation  to  treat 
his  right  hand  for  eczema,  and  that  defendant 
so  negligently  performed  the  treatment  that 
plaintiff's  hand  was  burned  and  injured,  the  pe- 
tition alleged  a  cause  of  action  in  tort,  and  not 
for  breach  of  contract;  the  allegation  as  to 
the  contract  of  employment  being  mere  induce- 
ment 

[E2d.  Note. — For  other  cases,  see  Action, 
Cent  Dig.  §|  180-195;  Dec.  Dig.  i  27.*] 

6.  Evidence  (§  155*)  —  Relevancy- Evi- 
dence Admissible  bt  Pboof  Submitted  bt 
Advebse  Party. 

Where,  in  an  action  aealnst  a  physician 
for  an  X-ray  burn,  defendant  did  not  plead 
assumed  risk  in  its  answer,  but  plaintiff  in- 
troduced, as  part  of  his  case  in  chief,  defend- 
ant's abandoned  answer,  alleging  that  before 
applying  the  rays  to  plaintiff's  hand  defendant 
informed  plaintiff  that  the  treatment  was  new 
and  imperfectly  understood,  that  there  was  al- 
ways peril  to  the  patient  which  it  was  impossi- 
ble for  the  physician  to  anticipate,  to  which 
plaintiff  replied  that  he  would  assume  all 
known  and  unknown  risks  incident  to  the  use 
of  the  rays,  plaintiff  was  bound  bv  the  posi- 
tion he  assumed;  and  hcuce  defendant  was  en- 
titled to  prove  in  reply  the  entire  arrangement 
as  to  defendant's  employment  and  that  plain- 
tiff assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  445-458;  Dec.  Dig.  |  155.*] 

7.  Physicians  and  Surgeons  (I  16*)— Mal- 
practice—Assumed  Risk. 

Where  a  physician,  proposing  to  treat 
plaintiff's  hand  with  X-rays  for  eczema,  in- 
formed him  that  there  was  always  danger  con- 
nected with  the  treatment  and  plaintiff  agreed 
to  assume  the  risk,  such  assumption  was  lim- 
ited to  risks  attending  the  use  of  the  X-rays  in 
a  careful  and  skillful  manner;  it  being  con- 
trary to  public  policy  to  permit  the  doctrine 
of  assumed  risk  to  include  an  injury  caused  by 
the  physician's  negligence  in  exposing  plaintiff's 


hand  so  dose  to  the  tube  of  the  machine  that 
it  was  seriously  burned. 

[Ed.  Note. — For  other  cases,  see  Pfaysidans 
and  Surgeons,  Dec.  Dig.  S  16.*] 

Appeal  from  St  Lonls  Circuit  Court;  Matt 
O.  Reynolds,  Judge. 

Action  by  James  Hales  against  Oney  C. 
Raines.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Richard  F.  Ralpb,  P.  H.  CuUen,  Tbos.  T. 
Fauntleroy,  and  Shepard  Barclay,  for  appel- 
lant Joseph  F.  Coyle  and  Morrow  &  Eelley, 
for  respondent 

NORTONI,  J.  This  is  a  snit  for  dam- 
ages accrued  to  plaintiff  on  account  of  mal- 
practice by  defendant  Plaintiff  recovered 
In  the  amount  of  $5,583.33,  and  from  this 
judgment  defendant  prosecutes  the  appeal. 

Plaintiff  is  a  machinist  by  trade,  while 
defendant  is  a  physician  and  surgeon  en- 
gaged in  practicing  his  profession  In  the 
city  of  St  Iioula.  The  evidence  tends  to 
prove  that  while  working  at  his  trade  plain- 
tiff received  a  slight  scratch  In  the  palm  of 
his  right  hand,  which,  though  it  did  not  im- 
pair the  usefulness  of  the  band,  nevertheless 
refused  to  yield  to  home  treatment.  In  a 
short  time  the  injury  developed  a  red  spot 
in  the  palm  of  the  hand  about  the  size  of  a 
half  dollar.  Though  such  result  appeared,  it 
is  said  that  it  neither  occasioned  pain  nor 
Inconvenienced  plaintiff  in  the  performance 
of  his  work  as  a  machinist.  As  the  condi- 
tion seemed  obstinate  and  continued,  not- 
withstanding the  treatment  applied,  plain- 
tiff consulted  defendant  thereabout  on  Au- 
gust 10,  1901.  Defendant  diagnosed  the 
case,  and  informed  plaintiff  that  he  was  suf- 
fering from  a  chronic  disease,  known  as  dry 
tetter,  or  eczema,  and  that  he  could  cure  it 
In  a  reasonable  time;  whereupon  plaintiff 
says  he  employed  defendant  to  treat  his 
hand  for  the  ailment,  and  that  he  commenc- 
ed the  treatment  by  applying  a  salve  to  the 
spot  in  the  hand,  but  which  afforded  no  re- 
lief. Defendant  continued  treating  plaintiff 
for  more  than  a  year  by  the  application  of 
different  remedies  without  satisfactory  re- 
sults therefrom  until  September  27,  1902. 
when  he  commenced  the  use  of  the  'S.-nys 
thereon.  The  grievance  complained  of  here 
relates  alone  to  the  manner  of  the  X-ray 
treatment;  for  It  Is  said  that  defendant  so 
negligently  and  carelessly  applied  the  same 
as  to  bum  and  distort  plaintiff's  right  band 
so  as  to  permanently  Injure  him.  For  plain- 
tiff the  evidence  tends  to  prove  that  de- 
fendant applied  the  X-ray  to  his  hand  ft 
times  within  11  days  for  different  periods 
from  15  to  35  minutes  each,  and  during  each 
treatment  required  plaintiff  to  hold  his  band 
within  one-half  Inch  of  the  tnbe  of  the  ma- 
chine which  emitted  the  electrical  current. 
As  a  result  of  this,  the  Inner  tissues  of 
plaintiff's  hand  were  so  burned  as  to  occa- 
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sion  Its  permanent  injnry.  It  appears  that 
plaintiff  saffered  excruciating  pains  for  ser- 
eral  months  as  a  result  of  this  treatment, 
and  that  the  ligaments  and  muscles  of  the 
hand  are  so  withered  and  distorted  as  to 
render  it,  according  to  the  language  of  some 
of  the  witnesses,  a  "claw  hand."  The  proof 
Is  overwhelming  that,  though  the  application 
of  the  X-ray  was  a  proper  treatment  for 
eczema  at  the  time,  the  apparatus  should 
have  been  adjusted  at  a  distance  from  6  to 
12  inches  from  the  affected  part  to  which  the 
treatment  la  applied.  In  other  words,  no 
physician,  in  the  exercise  of  ordinary  pru- 
dence and  care,  would  apply  the  X-ray  with 
the  tube  of  the  instrument  within  one-half 
Inch  of  the  parts  under  treatment.  If  platn- 
tUTs  evidence  Is  true,  as  the  jury  found  it 
to  be,  the  record  is  replete  with  testimony 
tending  to  prove  that  defendant  was  negli- 
gent in  respect  of  the  manner  in  whldi  he 
applied  the  X-ray  on  9  different  occasions 
within  11  days. 

[1]  But  it  is  argued  there  is  no  evidence 
of  the  particular  negligence  alleged  in  the 
petition,  and  the  court  should  therefore  have 
directed  a  verdict  for  defendant.  Under  tills 
head,  too,  it  is  argued  the  court  by  instruc- 
tions submitted  to  the  Jury  that  as  negli- 
gence on  the  part  of  defendant  which  the  ev- 
idence conclusively  reveals  to  be  a  proper 
course  of  treatment  in  the  circumstances  of 
the  case.  Both  of  these  arguments  assume 
as  a  predicate  and  proceed  upon  the  theory 
that  the  petition  alleged  specific  acts  of  neg- 
ligence on  the  part  of  defendant  It  is  ar- 
gued that  though  the  petition  contains  an 
averment  of  negligence  in  general  terms  in 
the  first  Instance,  it  limits  the  same  by  a 
subsequent  averment  that  the  X-ray  was  ap- 
plied to  plaintiff's  hand  eight  or  nine  times 
for  such  length  of  time  as  to  occasion  the 
injury.  We  do  not  so  understand  the  peti- 
tion. As  we  Interpret  it,  the  allegation  of 
negligence  Is  a  general  one,  for  both  the 
first  and  subsequent  clause  thereof  are  con> 
nected  by  the  conjunctive  "and."  The  aver- 
ment is:  "That  in  treating  plaintiff  for  said 
disease  or  aUment  defendant  negligently, 
carelessly,  and  unsklUfuUy  applied  certain 
electric  rays  or  currents,  commonly  known 
as  Roentgen  rays  or  X-rays,  to  the  palm  of 
plaintiff's  said  right  hand,  and  negligently, 
carelessly,  and  unskillfully  caused  the  palm 
of  plaintiff's  right  hand  to  be  exposed  to 
said  rays  or  currents  eight  or  nine  times, 
and  for  such  lengths  of  time  as  to  cause 
the  skin,  muscles,  etc.,  of  plaintiff's  hand  to 
be  burned,"  etc.  This  averment  Is  followed 
by  one  to  the  effect  "that,  by  reason  of  the 
negligence,  carelessness,  and  unskiUfulness 
aforesaid,  on  the  part  of  defendant,  plain- 
tiff's said  right  hand  became  badly  swollen, 
poisoned,  diseased,"  etc.  It  is  said  that  the 
allegation  of  negligence  above  set  forth 
avers  as-  breaches  of  duty  on  the  part  of  de- 
fendant three  separate  matters  only,  to  wit, 
first,  the  use  of  the  X-ray  at  uU;  second,  the 


exposure  thereto  of  plalntlfTs  hand  eight  or 
nine  times ;   and,  third,  such  length  of  expo-  - 
sure  as  to  cause  the  band  to  be  severely 
burned,  etc. 

As  before  said,  we  do  not  so  interpret 
the  petition.  Upon  a  reasonable  construc- 
tion. It  does  not  appear  that  plaintiff  com- 
plains alone  of  the  use  of  the  X-ray,  or 
that  he  complains  of  its  application  to  his 
hand  8  or  9  times,  when  such  application  is 
disassociated  from  the  other  matters  there- 
in referred  to,  or  that  he  complains  alone, 
as  a  separate  specification  of  negligence,  of 
the  length  of  time  the  X-ray  was  applied 
to  his  hand.  Throughout  this  allegation, 
the  conjunctive  "and"  Is  employed,  and  the 
charge  is  that  defendant  unskillfully  ap- 
plied the  X-ray  to  plalntlfTs  hand,  and  un- 
skillfully caused  it  to  be  exposed  to  said 
rays  8  or  9  times  for  such  length  of  time 
as  to  cause  the  injury.  It  seems  clear 
enough  that  plaintiff  charges  defendant  with 
unskillfully  applying  the  X-ray  on  8  or  9 
separate  times,  and  for  such  period  of  time 
on  each  occasion  as  to  inflict  an  injury.  It 
is  true  all  of  the  proof  goes  to  the  effect 
that  the  use  of  the  X-ray  was  a  proper  one 
for  eczema,  and  that  its  application  for 
from  10  to  35  minutes  was  proper  enough, 
and  that  9  of  such  applications  within  11 
days  were  proper,  too.  But,  be  this  as  It 
may,  all  of  the  evidence  goes  to  the  effect 
as  well  that,  if  such  applications  were  made 
while  plaintiff's  band  was  exposed  within 
one-half  inch  of  the  tube,  then  such  applica- 
tions were  negligent  and  careless;  for  the 
tendency  was  to  bum  and  destroy  the  tis- 
sues of  the  hand.  Such  an  application  of 
the  X-ray,  according  to  the  proof,  is  a  care- 
less and  unskillful  one,  as  alleged  in  the 
petition,  and  It  goes  without  saying  that  S 
or  9  different  applications  in  the  same  man- 
ner, for  such  a  length  of  time  as  to  unduly 
burn  the  tissues  of  the  hand,  was  careless- 
ness, too.  The  court  did  not  err  in  refus- 
ing to  direct  a  verdict  for  defendant  on  the 
theory  that  the  case  made  disproved  the 
averment  of  negligence  relied  upon. 

[2]  For  plaintiff  the  court  gave  the  fc^ow- 
Ing  instruction :  "The  court  instructs  the 
jury  that  one  who  holds  himself  out  to  the 
public  as  a  physician  and  surgeon  the  law 
implies  a  promise  and  duty  on  his  part  that 
he  will  use  reasonable  skill  and  diligence  in 
the  treatment  of  those  who  may  employ  him; 
therefore.  If  you  find  and  believe  from  the 
evidence  that  defendant  undertook  to  treat 
plaintiff's  right  hand  for  a  disease  or  ailment 
commonly  known  or  called  'eczema,'  and 
that  In  treating  plaintiff  for  said  disease  or 
ailment  defendant  negligently  and  carelessly 
applied  certain  electric  rays  or  currents, 
commonly  known  as  Roentgen  or  X-rays,  to 
the  palm  of  plaintiff's  said  right  hand,  and 
exposed  said  hand  to  said  rays  or  currents 
eight  or  nine  times  for  such  lengths  of  time 
as  to  cause  the  skin,  muscles,  and  contents 
of  the  palm  of  plaintiff's  said  right  hand  to 
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be  severely  bomed,  and  hy  reason  of  sodi 
negligence  plaintiff's  said  right  band  bas 
become  permanently  injured,  lamed,  and  dis- 
figured, then  you  will  find  for  the  plaintiff 
in  a  sum  not  to  exceed  $10,000."  It  is  argued 
this  is  an  erroneous  Instruction,  for  the  rea- 
son that  it  authorizes  the  Jury  to  find  a  neg- 
ligent breach  of  duty  on  the  part  of  defend- 
ant In  using  the  X-ray  at  all,  and  because 
such  X-rays  were  used  8  or  9  times  for  a 
considerable  length  of  time  on  each  occasion, 
when  all  the  proof  shows  it  was  proper  to 
use  the  X-ray,  and  that  it  was  proper  to 
use  It  8  or  9  times  as  was  done,  and  that  It 
was  proper,  too,  to  apply  it  for  the  length 
of  time  which  the  evidence  suggested.  The 
instruction  is  misleading.  It  should  have 
been  more  definite  and  certain.  It  should 
have  required  the  Jury  to  find  the  particular 
act  of  negligence  which  the  evidence  re- 
vealed, and  that  is,  in  this  case,  the  manner 
of  the  application  of  the  X-ray  by  exposing 
plaintiff's  hand  to  it  8  or  9  different  times 
within  one-half  inch  of  the  tube,  and  for  a 
considerable  length  of  time  on  each  occasion. 
But  the  evidence  goes  to  show  the  applica- 
tion was  not  negligent,  if  the  hand  was  ex- 
posed at  from  6  to  12  Inches  from  the  tube. 
Therefore  the  instruction  should  have  re- 
quired the  Jury  to  answer  pointedly  as  to 
whether  or  not  defendant  requfred  plaintiff 
to  expose  his  hand  within  one-half  inch  of 
the  tube,  as  plaintiff  testified,  or  within  6 
to  12  inches  thereof,  as  defendant  testified; 
for  such  was  the  issuable  fact  In  the  case. 
Especially  is  this  true  in  view  of  the  gener- 
al allegation  of  negligence  contained  In  the 
petition;  for  the  rule  is  in  such  cases  the 
Instruction  should  be  so  formulated  under 
such  general  allegation  as  to  require  the 
Jury  to  find  the  particular  act  or  acts  of 
negligence  revealed  in  the  proof.  See  Allen 
V.  St  Louis  Transit  Co.,  183  Mo.  411,  436, 
81  S.  W.  1142;  Mulderig  v.  Railroad,  116  Mo. 
App.  655,  94  S.  W.  801;  Sommers  v.  St  Louis 
Transit  Co.,  108  Mo.  App.  319,  83  S.  W.  268; 
MUler  V.  United  Rys.  Co.,  165  Mo.  App.  528, 
134  S.  W.  1045. 

[3]  It  appears  plaintiff  instituted  a  prior 
suit  against  defendant  on  the  same  cause  of 
action  here  asserted,  and  that  be  suffered 
an  Involuntary  nonsuit  therein,  under  an  in- 
struction by  the  court  to  the  effect  that  he 
was  not  entitled  to  recover.  In  such  prior 
suit  on  the  same  cause  of  action,  that  is — 
for  the  injury  to  his  hand — plaintiff's  peti- 
tion recited  additional  specifications  of  neg- 
ligence to  that  now  relied  upon,  all  of  which 
were  contained  in  one  and  the  same  count 
Besides  averring  an  unslclllful  application 
of  the  X-rays  to  his  hand  at  eight  or  nine 
different  times,  and  for  a  considerable  length 
of  time  each,  he  averred,  too,  in  such  for- 
mer suit  that  defendant  was  otherwise  neg- 
ligent with  respect  to  the  treatment  Such 
additional  specifications  of  negligence  go  to 
the  effect  tlut  after  plaintiff's  hand  became 
swollen  and  diseased  by  the  burn  received 


from  the  machine  defendant  carelessly  and 
unsklllfully  bound  a  cloth  Batorated  with  a 
strong  solution  of  salt  water  on  tbe  palm 
of  his  hand,  thereby  causing  his  band  to 
mortify  and  decay,  and  that  defendant  neg- 
ligently and  carelessly  scraped  the  mortifled 
and  decayed  flesh  from  the  palm  of  Ills  hand, 
and  rebound  It  with  a  doth,  etc.  As  these 
additional  spedflcations  of  negligent  treat- 
ment are  not  contained  tn  the  i)re8«it  peti- 
tion, defendant  set  tliem  up  in  one  count  of 
his  answer  as  the  basis  of  a  counterclaim 
for  malicious  prosecution.  The  petition,  an- 
swer, reply,  and  Judgment  in  the  former  suit 
were  introduced  in  evidence  here,  and,  as 
above  said,  it  appears  from  them  that  the 
cause  of  actimi  Involved  there  was  the  iden- 
tical cause  of  action  Involved  here;  for,  as 
we  understand  It  the  words  "cause  of 
action"  signify- plaintiff's  primary  right  and 
def^idant's  wrongful  violation  of  that  right 
See  Fomeroy's  Code  of  Procedure  (4th  ESd.) 
§  346  et  seq.;  Rice  v.  C,  B.  &  Q.  R.  Co..  153 
Mo.  App.  85,  53,  131  S.  W.  874;  Utton  v.  (X. 
B.  &  Q.  B.  Co.,  Ill  Mo.  App.  140,  149,  85 
S.  W.  978;  Mellor  v.  Mo.  Pac  R,  Co.,  106 
Mo.  455,  470,  16  8.  W.  849,  10  L.  R.  A.  36. 

[4]  The  Identical  injury  for  which  a  re- 
covery was  had  in  this  case  was  relied  upon, 
therefore,  in  the  prior  suit  between  the  same 
parties;  for  all  of  the  several  spedflcations 
of  n^ligence  contained  in  the  petition  in  the 
prior  suit  related  to  the  same  course  of 
treatment,  as  a  result  of  which  plaintiff  re- 
ceived his  injuries.  At  tbe  conclusion  of  all 
of  the  evidence,  the  court  peremptorily  In- 
structed a  verdict  for  plalntlfl  on  defendant's 
counterclaim,  which  charged  that  plaintlfT, 
without  probable  cause  and  with  malice^ 
prosecuted  a  former  suit  arising  on  tbe  same 
subject-matter  against  defendant  on  the  spec- 
ifications of  negligence  above  stated,  which 
were  omitted  from  the  present  petition. 
Such  counterclaim  averred,  too,  that  the 
former  prosecution  had  ended.  But  we  be- 
lieve this  latter  averment  was  not  sustained 
by  the  proof,  and  that  it  was  entirely  proper 
for  the  court  to  direct  a  verdict  for  plaintUT 
OD  the  counterclaim  on  this  ground  alon& 
Though  it  be  true  that  plaintiff  did  not  move 
to  set  the  prior  Judgment  aside  or  appeal 
therefrom.  It  cannot  be  that  the  cause  of 
action  involved  in  the  prior  suit  was  thereby 
concluded  or  its  prosecution  ended.  Indeed, 
the  same  cause  of  action  has  been  snccess- 
fuUy  prosecuted  here;  for  plaintiff  seeks  and 
has  recovered  substantial  damages  for  de- 
fendant's wrongful  violation  of  his  primary 
right  to  have  ordinary  and  reasonable  care 
employed  in  and  about  the  treatment  of  bis 
hand.  The  mere  fact  that  he  omitted  from 
the  present  petition  certain  separate  specifi- 
cations of  negligence  pertaining  to  the  same 
course  of  treatment  which  may  have  con- 
tributed In  part  to  his  injury  Is  immaterial: 
for  the  cause  of  action  involved  in  that  case 
proceeds  here,  and  Its  prosecution  had  not 
ended  adversely  to  plaintiff  at  tbe  time  the- 
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conrt  Instnicted  the  ootmterclalm  for  mall- 
dons  prosecution  out  of  the  case.  Where 
one  has  been  prosecuted  on  an  Indictment 
containing  several  counts,  or  In  a  civil  ac- 
tion on  a  petition  containing  several  counts. 
In  which  each  and  all  of  the  counts  declare 
upon  separate  and  distinct  causes  of  action, 
no  one  can  donbt  that  he  may  maintain  his 
suit  for  malicious  prosecution  on  account  of 
the  counts  of  which  he  is  discharged  after 
final  discharge  from  some  of  the  causes  of 
action  asserted  In  some  of  the  counts,  though 
the  case  continues  to  proceed  against  him 
on  other  counts,  of  which  he  has  not  been 
finally  discharged.  Such,  and  such  only,  la 
the  purport  of  the  authorities  on  the  sub- 
ject See  Boogher  t.  Bryant,  86  Mo.  42; 
Reed  v.  Taylor,  4  Taunt  616. 

But  though  such  be  true,  the  rule  is  whol- 
ly without  influence,  as  it  must  be  with  re- 
spect to  a  case  where  the  cause  of  action 
first  declared  upon  still  proceeds,  and  its 
prosecution  is  not  ended.  There  Is,  indeed, 
in  this  sense  a  marked  distinction  between 
the  cause  of  action  Itself  and  a  mere  detail 
of  negligence,  specified  in  the  petition  as  one 
of  the  elements  of  wrong  which  contributed 
to  the  injury  declared  upon  as  the  cause  of 
action.  One  matter  which  It  is  essential  to 
show  in  a  suit  for  malicious  prosecution  Is 
that  the  prior  prosecution  or  suit  Is  aided, 
and  plaintiff  in  the  malicious  prosecution  ac- 
tion Is  finally  discharged  therefrom.  Until 
such  appears,  no  cause  of  action  as  for 
a  malicious  prosecution  has  accrued,  for  the 
very  good  reason  that  plaintiff  in  the  suit 
alleged  to  have  been  maliciously  prosecuted 
may  finally  prevail,  and  thus  put  an  end  to 
the  whole  matter.  In  this  view  the  courts 
universally  declare  that  where  a  suit  or 
prosecution  has  been  commenced  and  after- 
wards dismissed  with  the  intention  of  com- 
mencing it  over  again  on  the  same  cause 
of  action,  and  it  appears  that  it  has  been 
subsequently  commenced  thereon,  such  prior 
dismissal  amounts  to  no  more  tban  a  suspen-. 
Bion  of  the  prosecution,  and  is  not  an  ending 
thereof  in  the  legal  sense  essential  to  sup- 
port a  suit  for  malicious  prosecution  of  the 
prior  action.  In  other  words,  until  the  sub- 
sequent suit  on  the  same  cause  of  action  Is 
finally  disposed  of  adversely  to  plaintiff 
therein,  defendant  may  not  maintain  a  suit 
on  account  of  its  malicious  prosecution ;  for, 
In  contemplation  of  law,  the  prior  suit  Is  re- 
garded as  stUl  pending.  See  Schlppel  v.  Nor- 
ton, 88  Kan.  567,  16  Pac.  804;  Sharpe  v. 
Johnston,  76  Mo.  660,  672 ;  Bacon  v.  Towne, 
4  Cush.  (Mass.)  217,  60  Am.  Dec.  76S;  19 
Am.  tc  Eng.  Ency.  Law  (2d  Ed.)  680,  681,  685. 
As  the  present  suit  was  rightfully  proceeding 
on  the  same  cause  of  action  as  tiiat  declared 
upon  in  the  prior  suit,  the  court  very  prop- 
^ly  Instructed  a  verdict  for  plaintiff  on  de- 
fendant's counterclaim,  which  was  predicated 
solely  on  the  malicious  prosecution  with  re- 
spect to  spedficatioos  of  negligence  pertain- 


ing to  the  same  course  of  treatment  and  con- 
tained in  the  same  count  of  the  prior  peti- 
tion, asserting  damages  for  the  injury  to 
plaintiff's  hand,  which  is  here  declared  upon. 

[B]  Defmidant  sought  to  introduce  and  the 
court  excluded,  over  his  objection  and  ex- 
ception, evidence  tending  to  prove  that  plain- 
tiff assumed  all  risk  incident  to  the  use  of 
the  X-ray  on  his  hand.  It  is  argued  this 
was  error  for  which  the  Judgment  should  be 
reversed.  As  we  understand  It  If  this  evi- 
dence had  been  received,  it  would  have 
revealed  that  before  defendant  applied  the 
X-ray  to  plaintiff's  hand  he  Instructed  plain- 
tiff that  it  was  a  new  mode  of  treatment 
not  well  understood  by  the  profession,  and 
that  it  probably  involved  some  danger,  not- 
withstanding which  plaintiff  said  that  he. 
would  assume  all  known  and  unknown  risk 
incident  to  the  use  of  the  X-ray,  if  defendant 
applied  the  same  to  his  hand.  It  is  argued, 
first  that  the  suit  proceeds  ex  contractu; 
and  therefore  this  evidence  was  competent 
as  tending  to  reveal  what  the  true  contract 
between  the  parties  touching  the  use  of  the 
X-ray  was.  It  Is  true  that  the  petition 
avers  that  plaintiff  "employed  defendant  for 
a  reasonable  compensation  to  be  paid  there- 
for *  *  *  to  treat  plaintiffs  right  hand 
for  eczema."  But  this  does  not  render  the 
suit  one  in  contract  for  such  averment  con- 
cerns only  matter  of  inducement  pertain- 
ing to  the  relation  of  the  parties,  in  which 
the  law  implies  the  obligation  on  defendant 
to  perform  the  duty  assumed  with  due  skill 
and  care.  Subsequent  averments  of  the  peti- 
tion proceed  as  for  a  breach  of  this  obliga- 
tion which  the  law  Implies  and  annexes  to 
defendant's  calling  of  a  physician  and  sur- 
geon, when  he  undertakes  to  serve  persons 
in  that  capacity.  In  those  cases  where  the 
law  raises  out  of  the  contract  of  employ- 
ment a  duty  which  It  annexes  to  the  calling, 
a.q  here,  and  the  allegation  is  that  such  duty 
was  negligently  and  carelessly  breached,  the 
courts  declare  the  petition  to  proceed  as  in 
tort,  and  treat  the  reference  In  the  prior 
averment  touching  the  contract  of  employ- 
ment as  mere  Inducement  See  Canady  v. 
United  Rys.  Co.,  134  Mo.  App.  282,  114  S.  W. 
88.  Obviously  the  present  suit  proceeds  as 
for  the  Injury  to  plaintiff  through  the  omis- 
sion of  defendant  to  exercise  ordinary  care 
and  skill  in  the  treatment  and  in  no  sense 
as  for  a  breach  of  the  contract  of  employ- 
ment 

[t]  But  It  Is  said,  though  such  be  true, 
the  law  does  not  require  a  man  to  do  more 
than  he  undertakes,  nor  in  a  manner  differ- 
ent from  what  he  professes;  and  therefore 
It  is  competent  to  show  that  plalntlfl  agreed 
to  assume  all  the  risk  of  the  hazard  pertain- 
ing to  the  use  of  the  X-ray.  The  matter  of 
assumed  risk  is  not  pleaded  in  the  amended 
answer,  and  the  court  therefore  excluded  the 
offers  of  proof  thereon  by  defendant  But 
we  believe  this  waa  error,  for  It  appears 
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plaintiff  Introduced  this  question  Into  the 
case  by  proof  offered  In  chief  in  hia  own 
behalf.  When  such  course  is  pursued,  it  is 
competent  to  consider  the  defense  of  assumed 
risk,  though  it  Is  not  pleaded  in  the  answer. 
Such  has  been  expressly  decided.  See  Rlgs- 
by  V.  Oil  Well  Supply  Co.,  115  Mo.  App.  297, 
91  S.  W.  480;  Epperson  v.  Postal  Tel.  Co., 
155  Mo.  346,  ioc.  clt  370,  371,  50  S.  W.  795, 
55  S.  W.  1050.  Furthermore,  plaintiff  Is  bound 
by  the  position  he  assumes  at  the  trial. 
Numerous  authorities  so  declare.  Stalzer  v. 
Dold  Packing  Co.,  84  Mo.  App.  565,  574;  Pav- 
ing Co.  V.  O'Brien,  128  Mo.  App.  267,  loc.  clt. 
284, 107  S.  W.  25;  Northrop  v.  Dlggs,  128  Mo. 
App.  217,  106  S.  W.  1123.  Plaintiff  Introduc- 
ed in  evidence  in  his  case  in  chief  defendant's 
abandoned  answer,  without  any  reservation 
or  limitation  whatever  thereon.  The  portion 
of  this  answer  relevant  to  the  question  here 
is  as  follows:  »'•  •  •  That,  before  apply- 
ing said  rays  to  plaintiff's  hand,  defendant 
informed  plaintiff  that  the  treatment  of  ec- 
sEema  by  the  use  of  Roentgen  or  X-rays  was  a 
new  and  imperfectly  understood  mode  of 
treatment;  that  he  would  treat  plaintiff  in 
accordance  with  the  rules  set  out  by  the 
best-known  writers  and  authorities  on  the 
use  of  the  Roentgen  or  X-rays,  and  the  best- 
known  and  generally  accepted  rules  In  use 
by  the  best-known,  experienced,  and  most 
skillful  physicians,  surgeons,  users,  and  op- 
erators with  the  Roentgen  or  X-ray,  and  de- 
fendant informed  plaintiff  then  and  there 
that  there  was  always  peril  to  the  patient 
under  said  treatment,  which  peril  it  was  im- 
possible for  a  physician  to  anticipate;  that 
plaintiff  told  defendant  if  he  (defendant) 
would  treat  him  with  the  said  rays  he  would 
assume  all  known  and  unknown  risks  inci- 
dent to  the  use  of  said  Roentgen  or  X-ray, 
whereupon  defendant  applied  said  treat- 
ment." Besides  this  plaintiff  testified,  at  the 
Instance  of  his  counsel,  fully  concerning  the 
conversation  and  agreement  with  defendant 
at  the  time  the  arrangement  for  the  appli- 
cation of  the  X-ray  was  made.  In  this  tes- 
timony, he  professed  to  state  the  entire  ar- 
rangement as  to  the  employment  of  defend- 
ant, and  did  not  say  that  he  bad  agreed  to 
assume  the  risk.  This  evidence  would  seem 
to  deny  the  recitals  touching  that  matter 
contained  in  the  abandoned  answer  which 
plaintiff  introduced  In  evidence.  It  is  cer- 
tain that  as  plaintiff  introduced  defendant's 
abandoned  answer  in  evidence  the  recitals 
therein  touching  his  agreement  to  assume  the 
risk  Incident  to  the  use  of  the  X-ray  made  a 
question  for  the  Jury  concerning  that  matter. 
Norton  V.  Ittner,  56  Mo.  351,  353.  Further- 
more, as  the  proof  introduced  by  plaintiff 
contradicted  the  recitals  of  the  abandoned 
answer  referred  to,  the  subject-matter  con- 
cerning the  agreement  to  assume  the  risk 
was  necessarily  before  the  court  at  the  in- 
stance and  behest  of  plaintiff,  and  he  is 
bound  by  the  position  and  theory  he  assumes. 


[7]  Assuming,  then,  that  the  matter  of  as- 
sumed risk  was  properly  an  issue  In  the  case, 
it  may  be  said  that  we  believe  the  fnll  meas- 
ure of  the  agreement  touching  that  matter 
should  be  regarded  forbidden  by  the  pre- 
cepts of  public  policy  alone.  In  this  connec- 
tion, defendant  relies  upon  the  case  of  Oranun 
V.  Boener,  56  Ind.  497,  loc.  cit  502,  where 
it  is  said  that,  If  a  snrgeon  advises  against 
an  operation  as  unnecessary  and  improper, 
and  the  patient  nevertheless  still  insists  up- 
on it,  he  ought  to  be  concluded  from  there- 
after asserting  that  the  operation  was  im- 
proper and  Injurious.  In  that  case,  the  conrt 
reasoned  that  the  maxim,  "Volenti  non  fit 
injuria,"  should  apply,  for  the  reason  that 
the  operation  so  induced  was  performed  at 
the  instance  and  upon  the  Judgment  of  the 
patient  and  against  that  of  the  surgeon;  bat 
the  precise  question  in  Judgment  there  is  not 
Involved  here,  for  no  one  suggests  that  de- 
fendant advised  against  the  use  of  the  X-ray 
as  nnnecessary  and  improper;  and  that,  not- 
withstanding snch  advice,  plaintiff  implored 
it  Such  alone  was  the  question  made  in 
that  case;  whUe  here  it  appears  defendant 
advised  the  use  of  the  X-ray  as  a  proper 
treatment,  if  plaintiff  desired  it,  though  he 
warned  him  that  it  was  a  new  method  which 
Involved  some  danger.  It  Is  said  the  risk 
of  this  danger  plaintiff  agreed  to  assume,  if 
defendant  would  apply  that  treatment  which, 
in  his  Judgment,  was  proper,  and  that  plain- 
tiff solicited  the  treatment  As  to  such  mat- 
ters, the  parties  are  in  no  respect  on  equal 
footing.  Defendant's  position  through  educa- 
tion and  experience  is  one  which  renders  him 
competent  to  Judge  of  the  probable  conse- 
quences which  may  result  from  the  use  of 
the  X-ray,  and  speak  with  a  degree  of  aa- 
thority  thereon.  Plaintiff,  a  man  unlearned 
with  respect  to  the  science  of  medicine  and 
the  use  of  surgical  appliances,  must  rely  up- 
on the  Judgment  of  the  physician  so  enlight- 
ened by  learning  and  experience,  and  this  be 
has  a  right  to  do,  for  so  much  is  Implied  in 
the  relation  of  physician  and  patient  If, 
then,  on  the  request  of  the  patient  for  such 
treatment,  the  physician  advises  the  use  of  a 
particular  appliance,  such  as  the  X-ray,  to 
be  proper,  his  patient  undoubtedly  may  rely 
on  this  and  act  accordingly,  though  the 
physician  says,  too,  it  involves  some  danger. 
But  this  particular  phase  of  the  matter  re- 
lates more  to  the  question  of  contributory 
n^ligence  than  to  assumed  risk,  and  is  un- 
important; for  the  record  seems  to  be  de- 
void of  evidence  tending  to  prove  contribu- 
tory negligence  on  the  part  of  plaintiff. 

Touching  the  matter  of  assumed  risk,  with 
which  alone  we  are  concerned  here,  it  ap- 
pears quite  clear  that  if.  In  the  circnmstanc- 
es  stated,  the  parties  contract  with  respect 
to  the  assumption  of  the  risk  ftom  such  dan- 
ger as  is  involved  in  the  use  of  the  X-ray, 
a  new  appliance  not  well  understood,  the 
risk  assumed  is  one  other  and  distinct  from 
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that  which  is  Introduced  into  the  case  by  de- 
fendant's negligence.  In  other  words,  though 
plaintiff  should  be  regarded  as  having  as- 
sumed by  his  express  agreement  such  risks 
as  attend  the  employment  of  the  X-ray,  this 
agreement  essentially  Implied  a  careful  and 
skillful  application  thereof  on  the  part  of  de- 
fendant We  deem  it  to  be  contrary  to  the 
precepts  of  public  policy  to  declare  such 
agreement  valid  In  the  full  measure  of  its 
scope,  and  entail  upon  plaintiff,  as  within 
it,  the  consequences  of  defendant's  negligence 
in  exposing  bis  hand  nine  separate  times 
within  one-half  inch  of  the  tube;  for  con- 
sent concerning  such  matters  avails  nothing, 
unless  due  care  and  skill  is  employed  by  the 
physician.  State  v.  Olle,  8  Wash.  12,  36  Pac. 
417;  Commonwealth  v.  Pierce,  1^  Mass. 
165.  62  Am.  Rep.  264;  3  Wharton,  Medical 
Jurisprudence,  t  522;  22  Am.  &  Bng.  Ency. 
Law  (2d  Ed.)  811.  In  this  view  the  matp 
ter  of  the  risk  which  defendant  asserts  plain- 
tiff assumed  amounts  to  no  more  than  that 
which  is  assumed  by  the  servant  as  ordinari- 
ly Incident  to  the  employment  which  the  mas- 
ter affords  him,  and  the  consequences  of 
which  risk,  it  is  declared,  may  not  .be  en- 
larged by  the  master's  negligence,  or  entail- 
ed upon  the  servant,  it  it  arises  from  the 
failure  of  the  master  to  observe  the  precepts 
of  ordinary  care.  See  Curtis  v.  McNalr, 
173  Mo.  270,  73  S.  W.  167. 

But,  though  such  be  true,  the  court  erred 
in  excluding  defendant's  evidence  touching 
this  matter,  for  it  may  be  plaintiff's  injury 
resulted  from  a  risk  which  attended  the  ap- 
plication of  the  X-ray  with  due  care,  and  this 
he  had  agreed  to  take  upon  himself.  It  is 
true  the  Instructions  purported  to  submit  the 
Issue  of  due  care  and  the  want  of  it  to  the 
jury,  but  defendant  was  entitled  to  the  ben- 
eflt  of  plaintiff's  express  agreement  which 
induced  him  to  enter  upon  the  course  of 
treatment;  and,  if  the  jury  should  find  the 
fact  to  be  that  plaintiff's  Injury  resulted 
from  dangers  which  usually  attend  the  ap- 
plication of  the  X-ray  with  due  care,  the 
verdict  should  be  for  bini  on  the  ground  of 
assumed  risk.  There  is  much  evidence  tend- 
ing to  prove  that  there  were  some  dangers  of 
bums  to  the  tissues  incident  to  the  use  of 
the  X-ray  at  the  time  (in  WOii),  though  or- 
dinary skill  and  care  were  employed  in 
applying  it;  but  the  matter  of  such  dangers 
was  not  presented  to  the  jury  by  instruc- 
tions, and  the  probative  worth  of  this  evi- 
dence was  therefore  denied  to  defendant 
through  the  ruling  of  the  court,  which  ex- 
cluded the  agreement  of  plaintiff  to  take 
such  risk.  Because  of  the  errors  mentioned, 
the  judgment  should  be  reversed  and  the 
cause  remanded.    It  is  so  ordered. 

RBTNOLDS,  P.  J.,  concurs.  CAULPIBLD, 
.T..  not  sitting. 


PUGSLET  V.  OZARK  COOPERAGE  ft  LUM- 
BER CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec. 
6,    1911.) 

1.  Exceptions,  Bill  of  (J  7*)— Abstract  of 
Bill  of  Exceptions— SuFFiciENcy. 

Where  the  abstract  of  a  bill  of  exceptions, 
as  amended,  contained  a  call  for  the  clerk  to 
insert  the  motion  for  new  trial  in  the  proper 
place,  and  referred  to  the  abstract  of  the  rec- 
ord proper,  where  the  motion  for  new  trial 
was  set  out  in  full,  the  motion  for  new  trial 
and  exception  to  the  overruling  thereof  were 
duly  preserved  for  review  on  appeal. 

iEd.  Note.— For  other  cases,  see  Exceptions, 
1  of,  Dec.  Dig.  t  7.*] 

2.  Appeal  and   Ebbob   (|  525*)— Abstbact 
OF  Bill  of  ExoEFnoNS--SuFFiciXNOT. 

Where  instructions  were  inserted  in  the 
abstract  of  the  record,  but  were  not  set  out 
in  the  bill  of  exceptions,  though  reference  was 
there  made  to  the  abstract  of  the  record,  and 
there  were  recitals  that  defendant  excepted  to 
the  giving  of  such  instructions,  the  abstract 
was  not  sufficient  to  present  the  exceptions  to 
these  instructions  for  review  on  appeal;  for 
instructions  are  not  part  of  the  record  proper, 
and  can  become  such  only  by  being  incorporat- 
ed into  the  bill  of  exceptions. 

[Ed.  Note. — For  other  rases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2376-2379;  Dec.  Dig.  | 
52,'5.»] 

3.  Appeal  and  Erkob  ({  511*)— Bill  of  Ex- 
ceptions—Requisites. 

A  bill  of  exceptions,  signed  by  the  jud{^e 
presiding  in  the  court  when  it  was  filed,  is 
sufficient;  and  therefore  an  abstract  of  the 
bill  of  exceptions,  which  shows  those  facts,  is 
sufficient. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Dec,  Dig.  i  511.*] 

4.  Sales   (5  61*)— Contbacts — CoNSTRi'crioN. 

Where  a  contract  of  sale  provided  that 
defendant  agreed  to  sell  and  plaintiff  to  pur- 
chase 400,000  hoops,  to  be  delivered  at  plain- 
tiff's place  of  business,  and  that  defendant 
should,  before  acceptance  or  payment,  have  the 
ri^ht  to  inspect  the  hoops  and  reject  such  as 
failed  to  come  up  to  the  requirements,  and  it 
did  not  appear  that  plaintiff  had  that  number 
olf  hoops  then  on  hand,  the  contract  was  execu- 
tory and  not  executed;  the  title  to  the  hoops 
not  passing  until  acceptance. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  II  162-170;  Dec.  Dig.  |  61.»] 

5.  Sales   (J  382*) -Actions  fob  Breach  — 
Damages. 

Before  the  seller  of  hoops  under  an  exec- 
utory contract  of  sale  can  recover  for  the 
buyer's  refusal  to  accept  the  same,  he  must 
prove  the  market  value  of  the  goods  at  the 
time  and  place  of  delivery;  and  hence  the  ex- 
clusion of  evidence  of  market  value  offered  by 
the  buyer  to  show  that  the  seller  had  not  been 
damaged  was  error. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  I  382.») 

6.  Contracts      (|     346*) —Modification — 
Pleading— Necessity. 

Where  a  written  contract  was  unambigu- 
ous, evidence  that  the  partfes  had  interpreted 
the  contract,  or  had  acted  upon  it,  otherwise 
than  as  written  was  not  admissible,  unless  set 
up  by  proper  pleadings. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  346.»] 


*For  other  cases  see  same  topic  and  sectioa  NU.MBER  lo  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Appeal  from  St  Louis  Circuit  Court ;  Geo. 
O.  Hltcbcoclc,  Judge. 

Action  by  J.  B.  Pugsley,  doing  business  as 
ttie  EJiobel  Hoop  Company,  against  the 
Ozark  Cooperage  &  Lumber  Company.  From 
a  judgment  for  plalntlfF,  defendant  appeals. 
Reversed  and  remanded. 

George  B.  Webster,  for  appellant.  J.  M. 
Lasbly,  Felix  O.  Poston,  and  Olendy  B.  Ar- 
nold,  for  respondent 

BETNOLDS,  P.  3,  Tbis  is  an  action  on  a 
written  contract  for  the  sale  of  400,000  bar- 
rel hoops.  The  petition  is  in  two  counts, 
the  first  claiming  $511.41,  said  to  be  the 
balance  due  on  890,000  hoops,  the  second 
claiming  $507.50,  said  to  be  due  on  ac- 
count of  failure  and  refusal  to  accept  and 
pay  for  70,000  hoops.  The  contract  given  in 
evidence,  in  substance,  sets  out  that  plaln- 
tur,  in  consideration  of  |1,  to  it  in  hand  paid 
by  defendant  "agrees  to  sell"  to  defendant 
and  the  latter  "agrees  to  purchase"  from 
plaintiff,  400,000  six-foot  hoops  at  $7.25  per 
thousand,  and,  to  quote  from  the  contract, 
"it  being  understood  that  all  payments  are 
to  be  made  to  the  banli  of  Knobel.  All 
f.  o.  b.  cars  EjDobel,  Ark.  Shipment  to  com- 
mence at  once  and  continue  thirty  days.  All 
of  the  above  stock  to  be  flrst-class  of  the 
grade  mentioned,  and  to  conform  to  standard 
specifications  as  understood  by  the  trade. 
The  count  of  all  shipments  to  be  guaranteed 
by  party  of  the  second  part;  party  of  the 
first  part  to  credit  up  to  party  of  the  second 
part  all  stock  found  to  be  in  excess  of  the 
amount  called  for  by  their  invoice,  and  to  de- 
duct all  shortages,  both  at  contract  prices. 
Terms:  Thirty  days  net  or  1  per  cent  dis- 
count for  cash  within  ten  days  from  date 
of  invoice." 

The  answer,  after  a  general  denial,  plead- 
ed payment  and  accord  and  satisfaction,  as 
well  as  failure  to  deliver  70,000  of  the  hoops 
of  the  kind  contracted  for. 

At  a  trial  before  the  court  and  Jury  there 
was  a  verdict  for  defendant  on  the  first 
count  under  the  direction  of  the  court  and 
one  for  plaintiff  on  the  second  count  in  the 
sum  of  $507.50,  judgment  following  accord- 
ingly. From  the  judgment  against  it  de- 
fendant appealed  to  this  court 

We  transferred  the  case  to  the  Springfield 
Court  of  Appeals  under  the  provisions  of  an 
act  of  the  General  Assembly  of  this  state 
(Session  Acts  1909,  p.  396,  now  section  3939, 
B.  S.  1909).  There  the  judgment  of  the  cir- 
cuit court  was  a£9rmed  on  the  ground  that 
the  abstract  furnished  by  appellant  failed  to 
show  that  the  motion  for  a  new  trial  bad 
been  set  out  in  the  bill  of  exceptions,  or 
there  called  for.  The  opinion  of  the  Spring- 
field Court  of  Appeals  is  reported  under  this 
same  title.  164  Mo.  App.  386,  133  S.  W.  859. 
When  the  case  was  transferred  back  to  tbls 
court  by  the  Springfield  Court  of  Appeals  in 
consequence  of  the  decision  of  the  Supreme 


Court  in  State  ex  rel.  St  Louis  Dressed  Beef 
ft  Provision  Co.  T.  Nixon  et  al.,  232  Mo.  496, 
134  S.  W.  638,  appellant  by  leave  of  court 
amended  by  interlining  in  the  proper  place 
in  the  abstract  of  the  bill  of  exceptions,  the 
words,  "Clerk  will  here  Insert  same."  The 
abstract  as  now  amended  as  to  this  reads 
thus:  "And  afterwards,  to  wit  upon  the 
18th  day  of  November,  A.  D.  1909,  at  the 
same  term  of  court  and  within  four  days 
after  the  rendition  of  said  verdict,  defendant 
filed  its  motion  for  a  new  trial;  which  said 
motion  is  in  words  and  figures  as  follows,  to 
wit:  (Glerk  will  here  insert  same.)  (See 
ante,  pp.  17,  18.)  And  thereafter,  to  wit 
upon  the  20tb  day  of  December,  A.  D.  1909, 
at  the  December,  1900,  term,  to  whicli  said 
motion  had  been  continued,  the  court  did 
enter  of  record  an  order  overruling  defend- 
ant's motion  for  a  new  triaL  To  which  ac- 
tion of  the  court  in  oveimling  and  denying 
said  motion  for  a  new  trial,  defendant  at  the 
time  duly  objected  and  excepted,  and  still 
continues  to  except"  The  words  inserted  are 
those  first  above  italicised. 

In  the  abstract  of  tbe  bill  of  exceptions 
tbis  also  appears:  "Thereupon  the  court 
gave  and  read  to  the  Jury  the  following  in- 
structions upon  the  part  of  the  plaintiff: 
(See  ante,  pp.  12,  13.)  To  which  action  of 
the  court  in  giving  said  instructions,  and 
each  of  them,  defendant  duly  objected  and 
excepted,  and  still  continues  to  except"  Like 
entries  appear  as  to  all  the  otiier  instmo- 
tions  given  at  the  instance  of  plaintiff  as 
well  as  to  those  given  by  tbe  court  of  its  own 
motion.  Those  given  on  motion  of  defend- 
ant as  well  as  those  asked  by  defendant 
and  refused,  are  referred  to  in  tbe  same 
way;  tliat  is  to  say,  the  instructions  are  not 
set  out  at  all  In  tbe  abstract  of  the  bill  of  ex- 
ceptions but  are  merely  referred  to  as  being 
found  at  such  and  such  preceding  pages  of 
the  abstract.  Nor  is  there  any  recital  that 
in  the  bill  of  exceptions  there  is  any  call  for 
the  clerk  to  insert  them,  as  is  done  by  amend- 
ment with  respect  to  the  motion  for  a  new 
trial.  Referring  to  the  pages  in  the  printed 
abstract  which  are  cited,  we  find,  under  the 
heading,  "Abstract  of  the  Record,"  matter 
designated  as  instructions  and  purporting  to 
have  been  asked,  given  or  refused,  as  tbe 
case  may  be.  The  atMtract  of  the  record 
proper  concludes  with  tbe  recital  that  on  a 
day  named  and  within  the  time  allowed 
therefor,  tbe  defendant  presented  its  bill  of 
exceptions  which  was  thereupon  signed,  seal- 
ed and  allowed  and  filed,  and  that  "tbe  said 
bill  of  exceptions  is  In  words  and  figures  as 
follows,  to  wit."  Here  follows  tbe  heading, 
"Bill  of  Exceptions,"  and  the  abstract  of 
that  At  tbe  end  of  this  abstract  of  the  bill 
of  exceptions  are  tbe  signatures  of  the  Judge 
"presiding  at  the  time  of  filing  this  bUl,"  and 
of  the  Judge  "presiding  •  •  •  at  the  trial 
of  this  case."  Following  tbis  is  tbe  word. 
"Approved,"  with  the  signatures  of  counsel 
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for  tbe  respective  parties,  and  following  ap- 
pears this:  "Filed  March  23,  1910.  Chas. 
B.  Graves.  CSrcult  Clerk." 

Counsel  for  respondent  contend  that  nei- 
ther the  motion  for  a  new  trial  nor  the  in- 
stmctlons  are  before  us,  and  tliat  there'  is 
nothing  before  us  to  show  that  any  bill  of 
exce..<tion8  was  ordered  filed  by  that  judge 
or  by  an  order  of  court 

[1]  Taking  up  these  in  their  order,  it  ap- 
pears by  the  abstract  of  the  bill  of  excep- 
tions that  by  the  amendment  above  noted, 
made  after  the  case  came  back  to  us  from 
tbe  Springfield  Court  of  Appeals,  the  mo- 
tion for  a  new  trial  was  properly  called 
for  to  be  copied  by  the  clerk  in  the  proper 
place  in  the  bill  of  exceptions.  We  hold  this 
is  a  substantial  compliance  with  section  2083, 
R.  S.  1909,  and  that  the  motion  Is  properly 
before  us.  Sangulnette  v.  Mississippi  River 
&  B.  T.  R.  Co.,  196  Mo.  466,  loc  cit  486  et 
seq.,  95  S.  W.  386.  We  know  of  no  case  over- 
ruling this.  Those  cited  by  counsel  for  re- 
spondent certainly  do  not  The  motion  for  a 
new  trial  and  exception  to  the  overruling 
thereof  being  duly  preserved,  permits  us  to 
go  into  the  proceedings  at  the  trial  in  so 
far  as  relates  to  matters  otherwise  properly 
preserved  in  and  by  tbe  bill  of  exceptions. 

[2]  We  might  dispose  of  all  these  objec- 
tions to  this  abstract  on  the  authority  of  the 
above  case  and  of  State  v.  Miller,  189  Mo. 
673,  88  S.  W.  607,  there  referred  to,  save 
for  the  decision  of  our  Supreme  Court  In 
State  V.  Revely,  145  Mo.  660,  47  S.  W.  787, 
where  at  page  662  almost  the  identical  ques- 
tion here  arising  as  to  the  instructions  was 
passed  on,  it  being  there  held  that  a  refer- 
ence to  the  motion  for  a  new  trial  as  being 
on  such  and  such  a  page,  without  anything 
more,  was  not  a  compliance  with  the  statute. 
In  tbe  case  at  bar,  the  defect  as  to  the  mo- 
tion for  a  new  trial  has  been  cured,  as  we 
have  before  noted,  but  no  such  amendment 
has  been  made  as  to  the  tnstructlons  and  we 
cannot  consider  them.  We  feel  bound  to  hold 
this  by  tbe  decision  of  the  Supreme  Court  in 
State  V.  Revely,  supra,  reluctant  as  we  are 
to  determine  cases  on  what  at  first  glance 
appears  to  be  a  sacrifice  of  substance  to 
mere  form.  But  here  there  is  more  than 
mere  lack  of  form.  Instructions  can  only  be- 
come of  record  when  made  so  by  being  incor- 
porated into  the  bill  of  exceptions.  Tbe  mere 
fact  that  they  are  filed  with  the  clerk,  no 
more  makes  them  a  part  of  the  record  than 
does  the  filing  of  a  motion.  In  the  case  at 
bar  there  Is  no  suggestion  that  the  bill  of 
exceptions  called  for  the  Insertion  of  the  in- 
structions. Hence  we  have  not  any  before 
us.  The  fact  that  counsel  sees  fit,  apparently 
without  any  authority,  to  insert  what  be  des- 
ignates as  instructions  in  tbe  record  proper, 
does  not  make  them  part  of  that  record,  even 
If  that  could  be  done  by  the  court  itself  or 
by  the  clerk.  It  seems  very  remarkable  that 
in  the  light  of  the  almost  innumerable  deci- 
sions by  our  Supreme  Court,  as  well  as  of 


this  and  of  the  other  appellate  courts,  coun- 
sel, even  those  of  long  practice  and  great  ex- 
perience, should  disregard  the  most  elementa- 
ry of  those  decisions. 

[3]  The  point  made  against  the  bill  of  ex- 
ceptions is  not  tenable.  It  appears  by  the 
record  that  it  was  filed.  It  appears  to  have 
been  signed  by  the  judge  who  was  presiding 
In  tbp  court  when  It  was  filed.  This  is  all 
that  Is  required.  Fenn  v.  Reber,  153  Mo. 
App.  219,  132  S.  W.  627. 

[4]  Turning  to  the  abst^ct  of  the  bill  of 
exceptions  and  to  that  of  the  record  proi)er, 
there  are  matters  that  are  properly  before  us 
for  review.  Thus  we  have  properly  before  us 
the  action  of  the  trial  court  in  the  reception 
and  rejection  of  testimony.  From  this  it  ap- 
pears that  the  plaintiff  Introduced  no  evi- 
dence of  the  market  value  of  the  70,000 
hoops.  Counsel  for  defendant  offered  to  prove, 
by  the  testimony  of  witnesses  present,  the 
market  price  of  barrel  booim  of  the  quality 
called  for  in  the  contract  at  the  place  of  de- 
livery between  the  dates  for  delivery,  and 
to  prove  by  witnesses  present  that  the  mar- 
ket price  of  such  hoops  at  the  time  and  place 
mentioned  was  in  excess  of  the  contract 
price;  that  there  was  a  strong  demand  for 
them  at  that  time  and  that  plaintiff  might 
have  sold  them  at  a  larger  price  than  the 
contract  price.  Objection  was  made  to  this 
testimony  on  the  ground  that  this  contract  in 
evidence  was  an  executed  contract,  evidenc- 
ing a  present  sale,  and  not  an  executory  one. 
This  objection  was  sustained  and  the  proof 
excluded.  Exception  was  duly  saved  by  de- 
fendant to  this.  At  the  conclusion  of  the 
case  made  for  plaintiff,  defendant  requested 
the  court  to  instruct  the  jury  that  plaintiff 
was  not  entitled  to  recover  on  the  evidence 
introduced.  This  same  demurrer  to  the  evi- 
dence was  interposed  at  tbe  close  of  all  the 
testimony  in  the  case  and  was  again  overrul- 
ed. These  demurrers  and  the  action  of  the 
court  thereon  and  the  exceptions  of  the  de- 
fendant, are  properly  preserved  in  and  by  tbe 
bill  of  exceptions. 

[6]  We  are  unable  to  distinguish  the  con- 
tract here,  in  its  legal  effect,  from  that  con- 
strued by  our  Supreme  Court  in  Brown  v. 
Trinidad  Asphalt  Mfg.  Co.,  210  Mo.  260,  109 
S.  W.  22.  In  the  case  at  bar  the  second  count 
of  tbe  petition  sets  out  that  pursuant  to  the 
contract  between  plaintiff  and  defendant,  and 
in  further  performance  of  its  terms,  plaintiff 
prepared  70,000  six-foot  hoops,  the  remainder 
of  the  400,000  sold,  and  delivered  the  same 
to  the  cars  at  Knobel,  Ark.,  within  a  reason- 
able time  and  offered  and  tendered  the  same 
to  defendant  at  the  contract  price  but  that 
defendant  refused  and  declined  to  receive  or 
accept  the  70,000  hoops  so  tendered  by  this 
plaintiff  or  any  part  thereof  and  declined  to 
pay  plaintiff  for  them  and  has  at  all  times 
and  up  to  the  present  time  declined  and  re- 
fused to  so  receive,  accept  or  pay  for  them. 
By  the  contract  pleaded  and  given  in  evi- 
dence, the  delivery  was  to  be  made  to  defend- 
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ant  f.  o.  b.  cars  at  Knobel,  and,  before  ac- 
ceptance of  the  hoops  or  payment  for  them, 
defendant  was  given  the  right  and  the  privi- 
lege to  Inspect  them  and  to  reject  such  as 
failed  to  come  up  to  the  requirements  of  the 
contract  There  was  no  separation  of  the 
400,000  hoops  nor  delivery  In  priesentl  by 
plaintiff  to  defendant;  no  separation  of  this 
particular  400,000  hoops  from  any  other 
hoops  that  plaintiff  may  have  had;  no  evi- 
dence tending  to  show  that  these  were  all  the 
hoops  that  he  bad.  It  is  not  such  an  execut- 
ed contract  as  that  which  was  before  the 
Kansas  City  Court  of  Appeals  In  the  case  of 
Glass  V.  Blazer  Bros.,  91  Mo.  App.  564,  in 
which  It  was  held  that  the  sale  had  so  com- 
pletely passed  title  that  replevin  would  lie. 
Under  the  facts  tn  the  case  at  bar,  it  does 
not  appear  that  there  was  such  a  complete 
passage  of  title,  delivery  to  defendant  by 
plaintiff  of  the  whole  400,000  hoops,  that  on 
failure  to  deliver  to  defendant  by  plaintiff  of 
the  whole  lot  or  auy  part  of  it,  defendant 
could  maintain  replevin.  That  defendant 
bad  never  accepted  these  70,000  hoops  is  evi- 
dent by  the  second  count  of  the  petition,  for 
that  counts  on  the  failure  of  defendant  to 
accept,  as  ground  for  the  demand  for  dam- 
ages. See,  also,  Mechem  on  Sales,  §  501  (Ed. 
1901).  The  transaction,  the  contract  here  be- 
fore us,  seems  to  us  to  fall  under  the  princi- 
ple of  that  before  our  Supreme  Court  in 
Brown  V.  Asphalt  Co.,  supra.  On  the  author- 
ity of  this  last-cited  case,  we  think  that  it 
was  absolutely  essential  to  a  recovery  of 
any  damages  more  than  nominal  in  this  case, 
for  the  plaintiff  to  have  himself  proven  the 
market  value  of  these  hoops  at  the  time  and 
place  of  delivery;  it  was  certainly  error,  when 
defendant  undertook  to  make  this  proof  It- 
self, to  exclude  that.  The  exclusion  of  this 
proof  which  was  offered  is  reversible  error. 
[(]  There  Is  evidence  in  the  case  tending 
to  show  that  after  the  making  of  the  con- 
tract or  at  about  the  time  of  the  making  of 
it,  the  agent  for  defendant,  who  negotiated 
the  contract,  had  made  some  arrangement 
with  plaintiff  as  to  shipments  to  be  made, 
and  that  defendant,  through  its  officers  at 
St.  Louis,  where  Its  principal  office  was  sit- 
uated, by  correspondence,  had  given  direc- 
tions as  to  shipping  the  cars  of  hoops  when 
loaded.  The  contract,  however,  makes  no 
such  provision.  It  is  clear  and  unambiguous 
in  its  terms.  If  it  is  claimed  that  the  par- 
ties by  their  acts  had  interpreted  the  con- 
tract otherwise  than  as  written,  or  had  acted 
on  it  in  another  way  than  as  written,  that 
was  a  matter  for  pleading  on  the  part  of 
])Ialntiff  and  he  should  have  pleaded  the  con- 
tract as  altered  or  modified  or  as  Interpreted 
by  the  acts  of  the  parties  under  it.  He  did 
not  do  this,  but  without  amendment,  and  over 
the  objection  and  exception  of  the  defendant. 
Introduced  proof  of  the  understanding.    Coun- 


sel for  the  respective  parties  have  made  many 
other  points  which  we  do  not  think  we  can 
notice  for  they  arise  over  the  action  of  the 
court  on  Instructions.  These,  except  those 
asked  for  by  defendant  for  an  instruction  on 
the  evidence  offered  at  the  close  of  plaintiff's 
case  in  chief  and  again  at  the  close  of  the 
case,  are  not  before  us.  For  the  reason  above 
stated,  the  judgment  of  the  circuit  court  Is 
reversed  and  the  cause  remanded. 

NORTONI  and  CAULFIELD,  JJT.,  concur. 


BYARS  V.  WABASH  R.  CO. 

(St.  liouis  Court  of  Appeals.     Missouri.    Dec. 

5,    1911.      Rehearing   Denied 

Dec.  22,  1911.) 

1.  Negligence     (§    93* )— Imputed    Xeoli- 

QENCB— DhIVEB  OF  VEHICLE  AND  OCCUPANT. 

The  negligence  of  a  driver  of  a  vebicle  is 
not  imputable  to  his  guest  in  the  vehicle. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  $  147;  Dec.  Dig.  {  93.  •] 

2.  Railroads  (S  346*)— Accidents  at  Cboss- 
iNGS  — Action —  BuHDBN  of  Proof  —  Pke- 

SUMPTXONS. 

The  burden  of  proving  that  a  traveler  kill- 
ed by  a  train  at  a  croasmg  was  guilty  of  con- 
tributory negligence  is  on  the  railroad  company 
as  against  the  presumption  that  decedent  exer- 
cised due  care. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  g  1117;  Dec  Dig.  §  346.*] 

3.  Railboads  (§  350*)— Accidents  at  Cross- 
ings —  CONTBIBUTORT  NEGLIGENOE— QUES- 
TION for  Jubt. 

It  is  not  error  to  overrule  a  demurrer  to 
the  evidence  in  an  action  for  the  death  of  a 
traveler,  struck  by  a  train  at  a  crossing,  on 
the  ground  that  the  evidence  shows  his  con- 
tributory negligence,  unless  it  affirmatively  and 
conclusively  appears  that  decedent  failed  to 
act  as  an  ordinarily  prudent  person  under  the 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1166;  Dec.  Dig.  {  350.*] 

4.  Railroads  (8  348*)— Accidents  at  Cross- 
ings—Looking and  Listening  for  TRAircs 
— Evidence. 

Where  a  guest  of  a  driver  of  a  vehicle  ap- 
proaching a  railroad  crossing  appeared  to  oul 
the  driver's  attention  to  an  approaching  train 
when  they  were  in  a  position  of  apparent  safe- 
ty, there  was  evidence  that  the  guest  looked 
and  listened  for  trains,  and  did  all  the  law  re- 
quired of  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1146;  Dec.  Dig.  {  34&*] 

6.  Railroads  (S  348*)— Accidents  at  Cross- 
ings —  Contributory  Negligence  —  Evi- 
dence. 

Evidence  held  to  justify  a  finding  that  the 
guest  of  a  driver  of  a  vehicle  approaching  a 
railroad  crossing  was  not  guilty  of  contributory 
negligence,  so  as  to  warrant  a  recovery  for  his 
death  by  being  struck  by  a  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1144;  Dec  Dig.  {  348.*] 

6.  Negligence  (|  72*)— Contributort  Neq- 
LioENCB— Sudden  Danger. 

One  exposed  to  sudden  danger  is  not 
chargeable  with  negligence  merely  becaase  hf 
docs  not  adopt  the  safest  course  to  avoid  in- 
jury,  and  whether  the  course  adopted  was  such 
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as  a  man  of  ordinary  prudence   would  have 
adopted  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {{  99,  100;   Dec.  Dig.  i  72.»] 

7.  KAII.B0AD8  (§  346*)— ACCIDBNTS  AT  CROSS- 

inoB  —  Failubs  to  Oxvb  Statutobt  Sia- 

NAI«— EVIDBNCK. 

Under  Bev.  St  1908,  {  3140,  making  a  rail- 
road company  failing  to  give  the  statutory  sig- 
nals for  a  crossing  liable  for  damages  to  one 
injured  at  the  crossing,  proof  of  failure  to  give 
the  statutory  signals  accompanied  b^  proof  of 
an  injury  to  a  traveler  at  the  crossing  estab- 
lished a  prima  facie  case  of  liability,  and  places 
the  burden  on  defendant  to  prove  that  the  fail- 
ure to  give  the  signals  did  not  cause  the  injury. 
[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig,  {  1120;  Dec.  Dig.  i  346.*] 

8.  Appeal  ard  Erbob  (|  882*)— Invitsd  Ex- 
bob— Right  TO  COMPIAIN. 

A  party  inviting  an  error  by  asking  and 
obtaining  an  incorrect  instruction  in  conflict 
with  a  correct  instruction  may  not  complain  of 
the  conflict 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3602;  Dec.  Dig.  g  S82.*] 

9.  Railboads  (8  350*)— Accidents  at  Cbobs- 
•IH08— Contbibutoby    Nkoliokncx  —  Qnu- 

TION  rOB  JUBY. 

Whether  a  traveler  approaching  a  railroad 
crossing  shoald  stop,  in  addition  to  looking  and 
listening  for  trains,  is  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Bailroads, 
Cent  Dig.  |  1169;  Dec  Dig.  {  350.*] 

10.  Raii,xoad8    (f    351*)   —  Accidents    at 
Cbossir  OB— Evidence— iNSTBucTioNs. 

Where,  in  an  action  for  the  death  of  a 
traveler  struck  by  a  train  at  a  crossing,  there 
was  ample  evidence  that  the  trainmen  could 
have  rung  a  bell  or  blown  a  whistle  as  prescrib- 
ed by  statute  and  that  they  failed  to  do  so,  a 
charge  that  the  trainmen  made  use  of  all  pre- 
cautions of  which  they  could  make  use  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  t  1196;   Dec.  Dig.  |  351.*] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  Lula  Byars  against  the  Wabash 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Tbl8  is  an  action  under  section  2864,  R.  S. 
1899,  as  amended  by  Laws  1905,  p.  135,  (or 
damages  on  account  of  the  death  of  plaln- 
tUTs  husband,  who,  while  riding  in  an  ordi- 
nary farm  wagon  with  Edward  Carter  (also 
killed),  was  struck  upon  a  much  traveled 
public  road  crossing  at  the  eastern  limits 
of  Benton  City,  Mo.,  a  place  of  about  ISO  in- 
habitants, by  one  of  the  defendant's  passen- 
ger trains.  The  tragedy  occurred  on  Peb- 
mary  7,  1908,  about  noonday.  A  trial  being 
bad,  the  plaintiff  had  verdict  and  judg- 
ment for  $6,875,  and  the  defendant  has  ap- 
Iiealed. 

The  first  allegation  of  negligence  contained 
in  the  petition  is  that  the  defendant  failed  to 
give  the  statutory  signals  by  bell  or  whistle 
while  approaching  the  crossing.  Another  al- 
legation la  that  the  train  approached  the 
crossing  at  an  excessive  and  negligent  rate 
of  speed.  The  second  charge  of  negligence, 
however,   was   not   submitted  to   the   jury; 


hence  is  not  before  us.  The  answer  con- 
tained first  a  general  denial,  and  then  a  plea 
that  platntifTs  husband  was  guilty  of  con- 
tributory negligence  in  going  upon  the  de- 
fendant's track  at  a  public  crossing  without 
using  the  precaution  to  stop,  look,  or  listen 
for  the  approaching  train.  The  reply  was 
a  general  denial. 

There  was  ample  evidence  that  defendant 
failed  to  give  the  statutory  signals  as  charg- 
ed. The  question  is  whether  the  state  of  the 
evidence  is  such  as  to  convict  plaintiff's  hus- 
band of  contributory  negligence  as  a  matter 
of  law. 

The  defendant's  right  of  way  runs  diag- 
onally through  Benton  City  from  northwest 
to  southeast,  crossing  Sims  street  at  an  an- 
gle as  it  iMSses  out  of  the  corporate  limits. 
Sims  street  runs  north  and  south.  The  de- 
fendant's depot  is  on  the  south  side  of  the 
railroad  about  800  feet  northwest  of  the  Sims 
street  crossing.  Short  street  immediately  ad- 
joins the  railroad  right  of  way  on  the  north, 
and  runs  parallel  with  it  from  Sims  street 
northwestwardly  to  a  merger  with  Front 
street  near  the  depot.  Front  street  inter- 
sects Sims  street  a  block  north  of  the  rail- 
road, and  runs  west  to  the  merger  with 
Short  street  The  space  between  these 
streets  forms  a  large  right-angled  triangle,  of 
which  Sims  street  is  the  base,  Front  street 
the  perpendicular,  and  Short  street  the  by- 
pothenuse.  This  triangular  space  is  separat- 
ed into  two  city  blodcs  by  Hardin  street, 
which  runs  north  and  south  about  300  feet 
north  of  Sims  street.  The  northern  part  of 
the  blo<A  to  the  east  of  Hardin  street  was  at 
the  time  we  are  concerned  with  occupied  by 
a  store  building  and  three  residences,  with  a 
bam,  trees,  etc.,  but  the  southern  part  of  the 
block  appears  to  have  been  vacant.  Up 
alongside  the  railroad  right  of  way  beginning 
at  about  the  middle  of  Hardin  street  and 
running  northwest  were  stock  pens,  coal  bins, 
granary,  scales,  etc.  These  were  not  on  the 
right  of  way,  but  were  In  the  south  part  of 
Short  street  and  adjoined  the  right  of  way. 
Only  the  defendant's  main  line  ran  down  to 
and  across  Sims  street;  but  at  a  point  some 
200  feet  northwest  of  the  Sims  street  cross- 
ing another  track  called  the  "passing"  track 
diverged  therefrom  on  the  north  side,  and 
ran  northwestwardly  and  parallel  with  the 
main  track  to  a  point  beyond  the  depot. 
When  this  passing  track  had  reached  a  polui 
about  310  feet  northwest  of  the  crossing,  still 
another  track,  called  the  "house"  track,  di- 
verged from  it  on  the  north  side  and  ran 
northwestwardly  and  parallel  with  the  pass- 
ing track  to  a  point  beyond  the  depot.  This 
house  track  ran  alongside  of  the  stock  pens, 
etc.,  and  was  used  in  loading  and  unloading 
therefrom.  At  the  time  when  plaintiff's  hus- 
band was  killed  the  stock  track  was  filled 
with  cars,  mostly  box  cars.    One  car,  a  large 
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furniture  car,  Bome  10  feet  wide,  and  40  or 
50  feet  long,  was  standing  east  of  tbe  east 
end  of  the  stock  pen  and  on  tbe  curve  of 
tbe  house  track  Into  the  passing  track.  This 
car  formed  what  may  be  termed  tbe  "out- 
post" of  obstructions  to  tbe  view  of  the  main 
track  from  Sims  street  when  approaching 
that  track  from  tbe  north.  The  main  trac^ 
was  42  feet  from  the  northern  line  of  the 
right  of  way  at  Sims  street  One  driving 
east  down  Front  street  and  turning  south 
into  Sims  street  would,  as  he  drove  in  tbe 
direction  of  tbe  railroad,  first  hare  his  view 
of  tbe  railroad  to  the  right,  or  west,  obstruct- 
ed by  the  nearby  residences  and  store  which 
fronted  north  on  Front  street  and  the  trees 
and  outhouses  connected  therewith.  Tbe 
southern  part  of  this  block,  however,  was 
unoccupied,  and  as  one  came  to  it  and  passed 
on  across  Short  street,  and  on  to  defendant's 
right  of  way,  the  view  to  tbe  right,  or  north, 
was  unobstructed  for  over  310  feet  up  to  tbe 
furniture  car  which  protruded  eastwardly 
and  southwardly  from  the  stock  pen  which 
was  some  350  feet  away.  It  is  in  plaintiff's 
evidence  that  coming  from  the  north,  when 
one  got  onto  tbe  right  of  way  and  within 
20  feet  of  the  main  track  at  the  Sims  street 
crossing,  but  not  before,  a  view  of  the  track 
could  be  had  up  to  tbe  depot  about  000  feet. 
It  may  also  be  assumed  from  the  evidence 
that,  when  one  got  within  40  feet  of  the 
track,  be  could  see  600  or  600  feet  up  the 
track  toward  tbe  depot  On  February  7, 
1908,  plalntiS's  husband,  Joseph  Byars,  rode 
to  Benton  City  with  Ed  Carter,  a  neighbor. 
Carter  was  taking  a  load  of  hogs  to  town  in 
an  ordinary  farm  wagon  pulled  by  a  horse 
and  a  mule.  The  team  and  wagon  belonged 
to  Carter,  and  he  was  doing  the  driving. 
Byars  had  business  of  his  ovm  in  town,  and 
was  riding  as  Carter's  guest.  They  reached 
Benton  City,  and  Carter  delivered  bis  hogs. 
They  then  drove  to  Johnson  &  Romans'  place 
on  the  north  side  of  Front  street  near  the  de- 
pot About  noon  they  got  into  the  wagon 
again,  and  went  east  along  Front  street  to 
Sims  street  Carter  was  driving.  It  was  about 
five  minutes  before  a  train  from  tbe  east  was 
due.  Tbe  train  from  tbe  west  was  behind  time. 
A  strong  wind  was  blowing  from  tbe  east 
Romans  watched  the  men  and  vehicle  from 
the  porch  In  front  of  bis  place  as  they  drove 
away.  On  cross-examination  by  defendant's 
counsel,  he  testified  that  the  team  and  wag- 
on with  Carter  driving  turned  south  toward 
the  railroad  on  Sims  street.  After  they  got 
past  tbe  residence  on  the  comer,  be  got  a 
glimpse  of  them  again  going  toward  tbe 
,  track.  He  thought  they  were  sitting  on  a 
seat  with  their  bodies  visible  above  the  side- 
boards. About  that  time  defendant's  No.  20 
passenger  train  sped  by  toward  the  crossing 
40  minutes  behind  time,  and  going  60  miles 
an  hour.  It  reappeared  past  the  furniture 
car,  and  Romans  saw  the  team  driven  by 
Garter  going  up  on  the  grade  to  cross  the 
track.    He  testified  that  the  men  were  fac- 


ing south,  the  way  they  were  going.  Tbe 
front  part  of  the  wagon  was  nearly  across 
the  tra*^  wboi  the  engine  hit  them.  The 
wagon  was  broken  into  bits,  and  the  two 
men  and  tbe  horse  were  killed.  The  mule 
lunged  forward  and  escaped.  Tbe  train  went 
a  quarter  of  a  mile  further  before  it  could 
be  stopped.  Richard  McMaban  was  standing 
on  tbe  porch  with  Romans.  He  testified  on 
cross-examination  by  defendant's  counsel  that 
he  saw  the  team  go  on  the  track  in  a  trot 
He  did  not  know  whether  tbe  men  were  Bit- 
ting down  or  standing  up.  John  Crum  was 
sitting  in  his  wagon  in  Front  street  60  or  60 
feet  north  of  the  depot  when  the  train  iwss- 
ed.  On  cross-examination  by  defendant's 
counsel  he  testified  that  he  looked  down  to- 
ward the  Sims  street  crossing,  and  saw  the 
team  going  up  tbe  grade  of  the  railroad 
track.  This  grade  commenced  about  15  feet 
north  of  tbe  main  track.  The  team  was  go- 
ing In  a  slow  trot,  about  four  or  five  miles 
an  hour.  When  he  saw  them,  the  men  were 
about  15  feet  from  the  track.  The  team  was 
nearer.  The  train  was  then  40  or  50  feet 
away.  Witness  could  not  tell  whether  tbe 
moi  were  standing  np  or  sitting  on  a  seat 
They  could  be  seen  from  about  the  waist  up. 
They  were  side  by  side,  and  looking  straight 
ahead  south.  The  mule  and  horse  were  poll- 
ing  about  even  when  he  saw  them.  S.  It. 
Palmer,  a  witness  for  defendant,  testified 
that  he  was  standing  near  Crum,  up  north  of 
tbe  depot,  and  saw  Carter  and  Byars  when 
their  team  was  120  feet  from  tbe  track;  tliat 
they  were  standing  up,  looking  towards  the 
south,  and  kept  on  doing  that  until  they 
were  on  the  tra<±.  Mrs.  Tretchell  testified 
on  cross-examination  by  defendant's  counsel 
that  she  was  a  block  west  of  the  crossing  and 
across  a  street  which  paraUels  the  right  of 
way  on  the  south  when  the  men  drove  up 
toward  the  crossing.  She  saw  them  when 
they  were  close  to  the  track.  They  were 
standing  up  In  tbe  wagon.  She  could  not 
tell  whether  both  had  hold  of  the  lines. 
The  team  seemed  to  be  pulling  even.  She 
could  not  tell  how  the  men  were  facing.  She 
was  not  watching  them.  Tbe  team  were 
trotting  at  moderate  speed.  J.  F.  Powell,  tbe 
fireman  on  tbe  engine  which  killed  tbe  men, 
testified  as  a  witness  for  defendant  that  he 
was  on  the  left  or  north,  side  of  tbe  engine 
looklug  ahead.  That,  when  the  engine  was 
between  300  and  500  feet  of  tbe  crossing,  he 
saw  the  men  in  the  wagon.  The  driver  (Car- 
ter) had  his  back  to  the  engine,  and  appear- 
ed to  be  standing  in  the  wagon.  The  other 
man  (Byars)  was  sitting  on  tbe  east  side  of 
the  wagon  with  the  front  of  his  body  fadng 
toward  the  coming  engine,  but  his  face  was 
turned  south.  The  team  was  Jogging  along 
at  a  trot  when  the  mule  saw  the  train  and 
threw  up  his  head,  and  Byars  then  looked 
and  seemed  to  say  something  to  Carter,  and 
Carter  looked  around  at  the  engine.  This 
was  when  tbe  men  were  60  to  70  feet  from 
the  track,  according  to  the  witness.     The 
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mute  apparently  started  to  go  a  little  bit 
faster  and  Carter  tried  to  hold  tbe  team,  all 
the  time  getting  closer  to  tbe  track.  As  tbey 
got  close,  Byars  seemed  to  become  alarmed 
about  the  situation,  and  ran  to  lielp  Carter 
hold  the  lines.  When  they  got  within  from 
six  to  ten  feet  of  the  track,  tbe  fireman  re- 
alized they  were  coming  on  the  track,  and  he 
called  to  the  engineer  to  stop.  Just  as  the 
train  was  about  to  strike  the  wagon  Byars 
stepped  back  two  or  three  feet,  apparently 
trying  to  get  away. 

At  the  instance  of  the  plaintiff  and  over 
the  exceptions  of  tbe  defendant,  the  court 
gare  Instructions  to  tbe  jury,  which  included 
tbe  following: 

"(1)  The  court  Instructs  the  Jury  that  un- 
der the  law  of  Missouri  a  bell  ts  required  to 
be  placed  on  each  locomotive  engine  used  by 
railroad  companies  In  this  state,  and  It  is 
made  the  duty  of  the  railroad  company,  or 
Its  agent  in  charge  of  said  locomotive  en- 
gine and  running  same  through  a  town  or 
dty,  to  cause  said  bell  to  be  rung  at  a  dis- 
tance of  at  least  80  rods  from  the  place 
where  the  railroad  shall  cross  a  public  trav- 
eled road,  or  street,  and  to  keep  said  bell 
ringing  until  tbe  engine  shall  have  crossed 
said  road  or  street,  and  in  this  case  if  you 
believe  that  the  defendant  ran  a  locomotive 
engine  over  a  public  traveled  road  or  street 
In  Benton  City,  and  such  engine  struck  and 
'killed  Joseph  Byars  in  said  road  or  street, 
and  if  yon  believe  tbe  defendant  failed  to 
ring  the  bell  as  aforesaid,  and  that  such  fall- 
ure  was  the  direct  cause  of  Joseph  Byars  be- 
ing struck  and  killed  on  said  crossing,  then. 
If  you  believe  plaintiff  was  the  wife  of  the 
said  Joseph  Byars,  you  wUl  find  for  her,  un- 
less you  believe  from  the  evidence  in  this 
-case  that  the  defendant  sounded  the  whistle 
on  said  engine  at  Intervals  for  a  space  of 
eighty  rods  before  reaching  said  crossing, 
and  unless  you  further  believe  said  Joseph 
Byars  was  guilty  of  negligence  which  con- 
tributed to  bis  death;  and  you  are  Instructed 
that  contributory  negligence  on  tbe  part  of 
Joseph  Byars  must  be  established  by  the 
greater  weight  of  all  tbe  evidence  in  tbe 
-case,  and,  unless  It  be  so  established,  you 
cannot  find  for  defendant  on  that  ground. 

"(2)  If  you  believe  from  tbe  evidence  that 
Joseph  Byars  was  in  a  vehicle  with  one  Ed 
Carter,  and  that  bald  HA  Carter  bad  com- 
plete control  of  tbe  vehicle  and  was  con- 
trolling the  movements  and  driving  the  same 
At  and  before  tbe  collision,  and  if  you  fur- 
ther believe  from  the  evidence  that  Joseph 
Byars  had  no  control  over  said  vehicle  or 
Its  movements,  and  that  said  Ed  Carter  was 
not  in  tbe  employ  of  Joseph  Byars  or  under 
bis  control,  and  if  yon  further  believe  that 
Joseph  Byars  bad  no  right  or  authority  to 
control  or  direct  tbe  said  Ed  Carter,  then  you 
are  Instructed  that  plaintiff  Is  not  charge- 
able with  tbe  negligence,  if  any,  of  tbe  said 
Ed  Carter,  and,  if  from  all  the  evidence  you 
believe  Joseph  Byars  acted  as  a  reasonably 
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prudent  person  under  the  circumstances  and 
conditions  surrounding  him  at  the  time  tbe 
vehicle  approached  near  and  went  upon  said 
crossing,  then  you  are  not  warranted  In  find- 
ing for  defendant  upon  its  plea  of  contribu- 
tory negligence." 

At  tbe  Instance  of  tbe  defendant  the  court 
gave  instructions  to  tbe  jury,  which  Included 
the  following: 

"(2)  Tbe  court  instructs  the  Jury  that  there 
is  no  evidence  in  this  case  that  the  said  de- 
ceased Byars  was  under  the  control  of  the 
said  Carter,  or  that  he  was  dependent  upou 
him,  while  riding  in  said  wagon,  and  the 
said  deceased  Byars  was  bound  in  approach- 
ing said  crossing  to  watch  out  for  himself 
for  an  approaching  train,  and  if  the  said  By- 
ars saw,  or  by  tbe  exercise  of  ordinary  care 
could  have  seen,  said  train  before  going  up- 
on said  track,  and  was  thereby  struck  and 
killed,  then  tbe  plaintiff  cannot  recover,  and 
your  verdict  will  be  for  the  defendant" 

Tbe  court  modified  certain  other  Instruc- 
tions offered  by  the  defendant,  and  gave 
them  as  modlfl^  These  are  mentioned  in 
the  opinion,  but  It  Is  unnecessary  to  set  them 
forth  at  length. 

J.  L.  Mlnnls  and  Bobertson  &  Bobertson, 
for  appellant  E.  S.  Gantt  Fry  &  Bodgers, 
and  Barclay,  Fauntleroy  &  CuUen,  for  re- 
spondent 

CAULFIBLD,  J.  (after  stating  the  facts 
as  above).  [1]  1.  Defendant  contends  that 
as  a  matter  of  law,  under  the  record  facts, 
plaintiff's  husband,  Joseph  Byars,  was  him- 
self guilty  of  negligence;  hence  tbe  court 
erred  in  not  sustaining  a  demurrer  to  tbe 
evidence.  In  this  connection  it  conclusive- 
ly appears  that  tbe  driver.  Carter,  was  not 
Byars'  servant  and  Byars  bad  no  control 
over  him  or  over  the  team.  Byars  was  the 
mere  guest  of  Carter.  Whether  Carter  was 
negligent  we  do  not  at  this  time  decide.  If 
he  was  negligent  bis  negligence  is  not  to  be 
imputed  to  Byars  as  bis  guest  or  passenger. 
To  hold  that  It  was  "would  be  to  abrogate  a 
well-settled  rule  of  tbe  common  law  which 
gives  a  right  of  action  for  an  injury  result- 
ing directly  from  the  Joint  wrongful  act  of 
two  wrongdoers  against  either  or  both  of 
such  wrongdoers,"  and  "to  make  an  innocent 
person  answerable  for  the  wrong  act  of  an- 
other over  whom  be  has  and  exercises  no 
control,  and  who  Is  neither  his  servant  nor 
bis  agent"  Becke  v.  Mo.  Pac.  By.  Co.,  102 
Mo.  544,  549,  13  S.  W.  1053,  1054  (9  L.  R.  A. 
157) ;  StoUer  v.  Railroad,  200  Mo.  107,  143, 
98  S.  W.  500.  The  question  then  before  us 
is  whether  Byars'  conduct  in  the  particular 
circumstances  in  which  be  was  placed  as  tbe 
guest  of  Carter  constituted  contributory  neg- 
ligence on  bis  part 

[2]  Tbe  burden  of  proving  that  Byars  was 
guilty  of  such  contributory  negligence  was 
on  tbe  defendant  and  in  sustaining  that  bur- 
den defendant  is  confronted  with  tbe  pre- 
sumption, which  the  law  indulges,  that  Byars 
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did  exercise  due  care.  StoUer  ▼.  Railroad, 
200  Mo.  107,  146,  98  S.  W.  509. 

[3]  In  order,  tben,  to  convict  tbe  trial 
court  of  error.  It  must  affirmatively  and 
conclusively  appear  from  tbe  evidence  that 
Byars  himself  was  guilty  of  negligence;  L 
e.,  failed  to  act  as  an  ordinarily  prudent  per- 
son would  have  acted  for  his  own  safety  In 
the  circumstances  of  the  case.  Connor  v.  Rail- 
road, 149  Mo.  App.  675,  689,  129  S.  W.  777. 

[4]  Now,  what  did  Byars  do  as  the  wagon 
came  to  the  point  where  he  could  see  the  en- 
gine coming?  Defendant's  witness,  the  fire- 
man, testified  that  he  looked  and  saw  and 
appeared  to  call  the  driver's  attention  to 
the  coming  train  when  all  were  In  a  position 
of  apparent  safety.  This  disposes  of  the 
looking  and  listening  doctrine.  Byars  did 
all  the  law  required  of  him  in  that  respect. 
The  argument  has  advanced  tben  to  tbe  point 
where  It  had  advanced  In  tbe  Stotler  Case, 
supra,  when  our  Supreme  Court  said  In  lan- 
guage peculiarly  appropriate  at  this  junc- 
ture: "Tbe  case,  then,  has  progressed  to  the 
point  where  fault  can  be  found  with  plain- 
tiff, if  at  all,  not  in  her  not  looking  and  lis- 
tening, in  her  not  seeing  and  hearing  tbe 
advancing  train,  but  in  the'act  of  driving  on 
the  track  immediately  before  that  train. 
The  act  in  question  was  not  hers,  but  if  she 
actively  participated  In  that  act,  or  is  re- 
sponsible therefor,  she  ought  not  to  recover. 
If  she  did  not  actively  p&rtlclpate  therein, 
and  is  not  responsible  therefor,  then  there 
is  no  Independent  cause  intervening  between 
defendant's  negligence  and  tbe  Injury,  and 
that  injury  should  be  referred  to  defendant's 
negligence)  alone."  Of  course,  there  is  no 
pretense  In  this  case  that  Byars  actively  par- 
ticipated in  or  sanctioned  or  was  in  any  wise 
responsible  for  the  act  of  driving  on  tbe 
track  immediately  before  the  train.  Accord- 
ing to  the  fireman's  testimony,  when  Byars 
called  tbe  driver's  attention  to  the  coming 
train,  tbe  driver  looked,  and  then  tried  to 
hold  tbe  team,  which  by  that  time  had  got- 
ten to  going  "a  little  bit  faster." 

[5]  When  the  team  was  getting  close  to 
the  track  and  Byars  realized  there  was  dan- 
ger of  them  getting  upon  It,  then  he  r4n  to 
the  driver's  asslstanpe,  and  tried  to  h61dtbe 
team  back  off  the  track.  He  did  this  before 
the  fireman  realized  they  were  coming  upon 
the  track,  and  called  to  the  engineer  to  "stop 
her."  We  are  of  the  opinion  that  this  evi- 
dence is  sufficient  to  sustain  tbe  Jury's  find- 
ing that  Byars  acted  as  a  reasonably  pru- 
dent man  under  the  circumstances  shpuld 
have  acted.  There  Is  no  evidence  Ih  the  case 
that  he  knew  that  the  driver  was  inefficient 
or  the  team  difficult  to  hold  back,  and  he 
had  s  right  to  assume,  until  the  contrary  ap- 
'peared,  th^t  ^e  driver  could  and  would 
avgid  going  upon  the  track.  As  soon  as  he 
realized  there  was  danger  of  going  upon 
the  track,  he  made  A  quick  effort  to  avoid 
It.  It  is  true  that  what  he  did  was  not  suffi- 
cient to 'fr  vert  the  ImpehdliiK  disaster.    Be 


might  perhaps  have  made  a  quick  Jomp  from 
the  wagon  and  thus  escaped  death  at  least; 
but  his  conduct  in  that  respect  is  not  to 
be  measured  with  nicety  without  regard  to 
the  circumstances  under  which  be  acted. 

[8]  One  Is  not  chargeable  with  negligence 
because,  when  exxMsed  to  sudden  danger, 
he  does  not  adopt  the  safest  and  best  course 
to  avoid  injury.  Dickson  v.  Omaha  &  St 
Louis  R.  Co.,  124  Mo.  140,  27  S.  W.  476,  23 
L.  R.  A.  320,  46  Am.  St  Rep.  429.  Whether 
the  course  adopted  by  him  to  free  himself 
from  the  peril  in  which  he  was  involved  by 
the  approaching  train  was  such  as  a  man 
of  ordinary  prudence  might  or  would  hare 
adopted  was  a  question  for  tbe  Jury.  Dono- 
hue  V.  St  Louis.  I.  Mt  &  S.  R.  Co..  91  Mo. 
357,  2  S.  W.  424,  3  S.  W.  848.  We  rule  thta 
assignment  against  the  defendant 

[7]  2.  Defendant  complains  that  plaintlfl's 
instruction  No.  1  was  erroneous  because  It  wss 
contrary  to  the  evidence,  and  not  supported 
by  tbe  evidence,  citing  Schmidt  v.  Transit 
Co.,  140  Mo.  App.,  loc.  cit  187,  120  S.  W.  9a 
We  are  not  advised,  and  have  not  discover- 
ed, wherein  this  instruction  Is  contrary  to 
tbe  evidence  or  what  evidence  In  support 
of  it  is  lacking,  but  we  infer  from  the  local 
citation  given  that  the  point  Intended  to  be 
made  Is  that  there  is  no  evidence  in  the 
ease  that  the  failure  to  give  the  statutory 
signals  was  the  proximate  cause  of  Byars' 
death.  In  the  Schmidt  Case  this  court  said : 
"There  Is  no  presumption  of  law  that,  be- 
cause the  car  was  running  In  violation  of  the 
ordinance,  the  plaintiff's  Injury  resulted 
proximately  therefrom.  On  the  contrary, 
such  is  a  matter  of  fbct,  which  must  be  es- 
tablished to  a  reasonable  certainty  by  the 
evidence."  Such  would  also  be  the  rule  as 
to  failure  to  give  the  statutory  signals,  were 
it  not  that  the  effect  of  the  statute  (section 
3140,  R.  S.  1909)  has  been  to  change  the  law 
in  this  respect  so  as  to  make  a  prima  facie 
case  by  prpof  of  the  failure  to  ^ve  the  sig- 
nals accompanied  by  an  injury  at  tbe  cross- 
ing. There  need  be  no  proof  that  the  fail- 
ure to  give  the  signals  caused  the  injury. 
The  law  supplies  that  proof,  and  casts  the 
burden  upon  the  defendant  to  show  that  tbe 
failure  to  ring  the  bell  was  not  the  cause  of 
the  injury.  McNulty  v.  Railroad,  203  Mo 
475,  101  S.  W.  1082.  This  assignment  of  er- 
ror is  also  ruled  against  tbe  defendant 

3.  Defendant  next  assigns  as  error  the  giv- 
ing of  plaintifTs  Instruction  No.  2,  on  the 
ground  that  It  was  contrary  to  the  evidence, 
and  was  not  supported  by  the  evidence,  and 
on  tbe  further  ground  that  it  was  in  direct 
conflict  with  defendant's  instruction  No.  2. 
Defendant  inakes  no  effort  to  pohit  out 
wherein  tbe  plaintifTs  instructian  Na  2  is 
contrary  to,  or  not  supported  by,  the  evi- 
dence, and  it  is  clear  to  as  that  the  instruc- 
tion was  not  properly  subject  to  the  general 
criticism  made  of  it  Every  hypothesis  sub- 
mitted to  tbe  Jury  was  supported  by  sub- 
stantial   evidence.      Indeed,    the    evidence 
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shows  condnBlvely  that  the  driver  owned 
and  had  excluslTe  control  of  the  team,  and 
Byars  was  his  mere  guest  or  passenger,  and 
the  evidence  of  the  fireman  was  suflBclent  to 
support  the  hypothesis  that  Byars  acted  as 
a  reasonably  prudent  person  under  the  cir- 
cnmstances.  On  the  other  hand,  defendant's 
Instruction  No.  2  was  clearly  erroneons  in 
declaring  Byars  guilty  of  negligence  as  a 
matter  of  law  from  the  bald  and  sole  fact 
that  the  team  went  on  the  track  after  he 
saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  the  coming  train.  The  con- 
duct of  a  mer^  guest  or  passenger,  without 
control  over  the  driver's  movements,  is  not 
to  be  measured  by  that  strict  rule.  We  dis- 
cussed this  sufficiently  in  connection  with  de- 
fendant's demurrer  to  the  evidence. 

[I]  We  hold,  then,  that  plaintiff's  instruc- 
tion No.  2  was  correct  and  properly  given, 
while  defendant's  Instruction  No.  2  was  in- 
correct and  improperly  given.  It  follows 
that  defendant  is  estopped  to  claim  reversible 
error  resulting  from  the  inconsistency  of 
these  two  instructions,  if  there  be  any,  hav- 
ing himself  Invited  the  error  by  asking  and 
obtaining  a  wrong  instruction.  Thompson 
V.  Joseph  W.  Moon  Buggy  Co.,  155  Mo.  App. 
597,  134  S.  W.  1088;  ChrlsUan  v.  Ins.  Co., 
143  Mo.  460,  45  S.  W.  268. 

[I]  4.  The  defendant  offered  four  instruc- 
tions, each  of  which  declared  or  assumed  as 
a  matter  of  law  that  it  was  the  duty  of 
Byars  when  approaching  the  crossing  to 
stop,  look,  and  listen  for  an  approaching 
train.  The  court  struck  out  the  word  "stop" 
before  giving  these  Instructions,  and  tlie  de- 
fendant assigns  such  action  as  error.  The 
court  was  clearly  right  Id  such  action. 
Whether  a  traveler,  even  the  driver,  or  one 
in  control  of  the  movements  of  the  vehicle, 
should  stop  In  addition  to  looking  and  lis- 
tening for  the  cars,  is  a  question  of  fact  for 
the  jury,  and  not  of  law  for  the  court 
Mayes  v.  St  L.,  K.  &  N.  W.  B.  R.  Co.,  71 
Mo.  App.  140;  Frank  v.  St  Louis  Transit 
Co.,  99  Mo.  App.  323,  73  S.  W.  239. 

[II]  One  of  these  Instructions  would  have 
declared  that  "the  testimony  in  this  case 
shows  that  the  defendant's  employ^  lo 
charge  of  said  train  made  use  of  all  the  pre- 
cautions of  which  they  could  make  use  under 
the  circumstances  to  prevent  the  said  Inju- 
ry." Defendant  assigns  as  error  the  action 
of  the  court  in  striking  out  said  language  be- 
fore giving  said  Instructlotu  There  is  no 
merit  in  this  assignment  There  is  ample  ev- 
idence that  the  employ^  could  have  taken 
the  precaution  to  bave  rung  the  bell  or  blown 
the  whistle  as  prescribed  by  statute,  and 
that  they  failed  to  do  so. 

Finding  no  error  of  which  the  defendant 
can  Justly  complain,  the  Judgment  is  af- 
firmed. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


•  BJ.  R.  DARLINGTON  LUMBER  00.  v. 

WESTLAKB  CONST.  CO.  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 

6,  1911.) 

1.  Mechanics'  Liens  ({  47*)— Matebials. 

Where  a  building  contract  called  for  spec- 
ified lumber  for  the  construction  of  forms  for 
reinforced  concrete  columns,  walls,  and  parti- 
tions, and  it  was  furnished  and  used  as  con- 
templated, and  part  of  the  lumber  became 
worthless  after  use,  and  part  greatly  depreciated 
in  value  by  such  use,  the  materialman  was  en- 
titled to  a  lien  to  the  amount  of  the  deprecia- 
tion in  the  market  value  of  the  lumber,  though 
it  formed  no  part  of  the  building  when  com- 
pleted. 

[E3d.  Note. — For  other  cases,  see  Mechanics' 
Laens,  Cent.  Dig.  {  60;   Dec.  Dig.  |  47.*] 

2.  Appeai,  and  Ebbob  (|  1169*)— DiSPOsrriON 
or  Case  on  AfpeaI/— Rbvebsai.. 

Where  there  is  no  controversy  touching 
the  facts,  the  judgment  is  a  mere  conclusion  of 
law ;  and  where  it  is  not  in  conformity  with  the 
facts  the  court  on  appeal  must  reverse  the  judg- 
ment, unless  the  parties  file  stipulations  for  the 
rendition  of  a  proper  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4537;   Dec.  Dig.  f  1169.*] 

Appeal  from  St  Louis  Circnlt  Court; 
James  B.  Withrow,  Judge. 

Action  by  the  E.  R.  Darlington  Lumber 
Company  against  the  Westlake  Construction 
Company  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

George  V.  Reynolds,  for  appellant  Claude 
O.  Pearcy  and  E.  B.  Pearcy,  for  respondents. 

ROMBAUER,  Special  Judge.  This  Is  an 
action  to  enforce  a  mechanic's  lien.  The  pe- 
tition ctiarges  that  plaintiff,  at  the  request 
of  P.  Lyons  &  Co.,  subcontractors  of  the 
Westlake  Construction  Company,  furnished 
Inmber  of  the  value  of  $727.35  for  the  con- 
struction of  a  certain  building,  known  as  No. 
509  Washington  avenue,  in  tbe  city  of  St 
Louis,  of  which  the  Klein  Cloak  Company  Is 
the  owner,  and  in  which  the  Davis  Realty 
Company  and  the  Leader  Realty  Company 
claim  some  interest  The  petition  avers 
full  compliance  by  plaintiff  with  the  re- 
quirements of  the  mechanic's  lien  statute, 
and  prays  for  a  general  Judgment  against 
Lyons  and  Randolph,  composing  the  firm  of 
P.  Lyons  &  Co.,  and  a  Judgment  of  lien 
against  tbe  property  benefited.  The  defend- 
ants Westlake  Construction  Company  and 
Klein  Cloak  Company  filed  general  denials; 
the  other  defendants  failed  to  answer.  The 
cause  was  tried  by  a  Jury,  who  brongbt  Id  a 
verdict  In  favor  of  plaintiff  against  P.  Lyons 
&  Co.,  and  found  that  plaintiff  was  not  en- 
titled to  a  Hen  against  the  property  sought 
to  be.  charged.  After  an  ineffectual  effort  to 
obtain  a  new  trial,  the  plaintiff  appealed  to 
this  court,  and  assigned  for  sole  error  that 
the  Jury's  finding  is  In  disregard  of  the 
court's  instructions  and  the  uncontradicted 
evidence. 
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[1]  The  only  question,  tberefore,  present- 
ed on  tbla  appeal  for  our  consideration  .is 
whether,  under  the  uncontradicted  and  unlm- 
peached  evidence  and  the  Instruction  of  the 
court,  the  jury  erred  in  finding  that  the  plain- 
tiff was  not  entitled  to  a  lien  against  the 
property.  Although  both  parties  called  wit- 
nesses, there  was  no  substantial  conflict  In 
the  evidence.  The  testimony  as  contained  in 
appellant's  and  respondents'  statement  is 
almost  identical,  and  is  as  follows:  The 
lumber  was  furnished  by  the  plaintiff  to  be 
used  In  the  construction  of  certain  altera- 
tions In  the  building  sought  to  be  charged 
with  the  lien.  It  was  to  be  used  in  con- 
structing forms  for  reinforced  concrete  col- 
umns and  reinforced  concrete  walls  and  par- 
titions. The  forms  were  erected  first,  and 
the  concrete  was  then  poured  Into  them,  and 
left  to  harden  for  a  period  lasting  from  a 
we^  to  three  weeks.  Without  the  use  of 
forms,  tlie  use  of  concrete  would  have  been 
impossible.  The  specifications  prescribed 
how  and  of  what  material  these  forms  were 
to  be  constructed.  The  plaintiff  sawed  the 
lumber  to  the  necessary  dimensions  and 
forms,  and  the  defendant  subcontractor  put 
them  together  on  the  ground.  No  part  of 
the  lumber  thus  furnished  remained  per- 
manently in  the  structure,  but  after  it  had 
performed  its  office  it  was  removed,  and,  as 
far  as  the  evidence  shows,  remained  in  pos- 
session of  the  subcontractor.  The  testimony 
further  showed  that  that  part  of  the  lumber 
used  for  forms  around  the  columns  became 
practically  unfit  for  further  use,  but  that 
about  75  per  cent  of  the  lumber  used  for 
forms  along  the  straight  walls  and  parti- 
tions could  be  used  for  other  purposes.  If 
carefully  removed;  that  all  the  lumber  used 
for  forms  was  Impregnated  with  cement 
while  in  a  fluid  state,  which  necessarily  im- 
paired its  market  value. 

The  case  has  been  ably  presented  on  both 
sides,  and  the  industry  of  counsel  has  collect- 
ed a  vast  array  of  authorities,  dealing  with 
the  propositions  involved.  We  may  state  at 
the  outset  that  decisions  from  other  states 
are  of  little  value  in  reaching  a  conclusion, 
unless  the  language  employed  in  the  statutes 
of  such  other  states  is  substantially  identi- 
cal with  our  own,  and  unless  such  decisions 
formulate  a  general  rule  applicable  to  all 
cases  alike.  We  consider  it  the  duty  of  the 
courts  to  formulate  such  a  general  rule, 
whatever  it  may  be.  In  all  cases  where  It 
may  be  done,  so  that  parties  affected  may 
regulate  their  dealings  accordingly.  No  law 
which  is  not  certain  can  be  Just. 

It  was  at  one  time  held  by  the  courts  of 
this  state  that,  in  order  to  entitle  a  material- 
man to  a  lien  against  a  structure,  be  most 
show  that  the  materials  entered  into  its  con- 
struction. Simmons  et  al.  v.  Carrier  et  al., 
60  Mo.  S81;  Schulenburg  v.  Prairie  Home  In- 
fltitnte,  65  Mo.  295;  Knapp  et  al.  v.  RaU- 
way  Co.,  6  Mo.  App.  205.  It  must  be  noted, 
however,  that,  while  these  cases  decide  that 


the  materials  must  enter  into  tbe  oonBtmc- 
tlon  of  the  building,  they  do  not  decide  that 
they  must  form  permanent  parts  thereot 
In  the  case  of  Andrews  v.  St  Louis  Tunnel 
R.  R.  Co.,  16  Mo.  App.,  loc.  dt  303,  the  role 
stated  in  Knapp  et  al.  ▼.  Railway  Co.,  supra, 
was  disapproved.  The  items  objected  to  In 
the  Andrews  Case  were  the  removal  of  hous- 
es, sewer,  water,  and  gas  pipes,  on  the  line 
of  a  proposed  tunnel,  which  work  was  spe- 
cifically provided  for  in  the  contract  and 
this  court  ruled  that  the  weight  of  authori- 
ty was  decidedly  In  favor  of  a  lien  for  that 
class  of  work,  although  it  formed  no  part 
of  the  structure  when  completed. 

In  Rapaune  Chemical  Company  v.  Rail- 
way Company,  59  Mo.  App.  6,  where  a  lien 
was  sought  to  be  enforced  for  giant  powder 
used  in  blasting,  which  became  necessary  to 
provide  for  the  erection  of  a  structure,  this 
court  ruled  that  the  item  was  Uenable,  and 
in  doing  so  said:  "In  order  to  maintain  a 
lien  for  materials  furnished,  it  is  not  neces- 
sary in  all  cases  that  such  materials  should 
actually  have  gone  into  the  structure  and 
formed  part  thereof.  It  is  sufficient  if  their 
use  was  necessary,  and  they  were  In  fact 
used  or  consumed  In  the  Improvement" 
There  is  nothing  in  subsequent  decisions  of 
the  Supreme  Court  or  of  this  court  which 
militates  against  this  doctrine,  and  it  is  in 
harmony  with  decisions  in  other  jurisdic- 
tions, decided  by  courts  of  high  standing. 

In  Avery  et  al.  v.  Cunningham  et  aL,  '14i 
Ky.  227, 137  S.  W.  1088,  decided  by  the  Court 
of  Appeals  of  Kentucky,  June  13,  1911,  cas- 
ing for  reinforced  concrete  work  was  held 
to  be  a  Uenable  item ;  and  in  Stewart  Lum- 
ber Co.  V.  Marathon  Paper  Mills  Co.,  130  N. 
W.  866,  decided  by  tbe  Supreme  Court  of 
Wisconsin,  April  5,  1911«  lumber  and  hard- 
ware furnished  for  the  construction  of  a 
temporary  cofferdam,  the  erection  of  whldb 
was  necessary  for  the  erection  of  the  perma- 
nent dam,  were  held  to  be  Uenable  items. 
It  must  be  noted,  however,  that  In  both  of 
these  cases  the  materials  decided  to  be  Uen- 
able were  substantlaUy  wboUy  consumed, 
or  made  use  of  by  the  owner  in  tbe  comple- 
tion of  the  structure,  on  which  fact  stress 
is  laid  in  both  opinions,  while  in  the  case  at 
bar  the  materials  were  only  partly  consumed 
in  value. 

We  have  not  overlooked  the  fact  that  a 
number  of  cases  in  other  jurisdictions,  re- 
ferred to  by  counsel  for  respondmts,  hold 
that  while  aU  remedial  portions  of  the  me- 
chanic's Uen  law  should  be  liberally  con- 
strued, those  on  which  the  right  to  a  lien  de- 
pends, being  in  derogation  of  the  common 
law,  should  be  strictly  construed.  No  such 
distinction  is  made  by  the  cases  in  this  state. 
It  is  evident  however,  that  even  if  such 
distinction  properly  exists,  it  is  of  para- 
mount importance  that  all  provisions  of  the 
law  must  be  reasonably  construed,  so  as  to 
give  effect  to  the  manifest  object  of  the  stat- 
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nte  In  protecting  both  the  contractor  and 
owner. 

Dnly  considering  all  of  the  foregoing,  we 
are  prepared  to  lay  down  the  following  mle 
on  the  subject  of  mechanics'  Hens  as  far  as 
they  affect  the  Uenable  rights  of  materlal- 
luen  under  the  proTlslons  of  oar  statute  on 
the  subject:  Where  certain  material  Is  pro- 
vided for  by  the  contract  in  erection  of  a 
structure,  and  Is  furnished  and  used  accord- 
ingly, and  Is,  either  In  whole  or  In  part,  con- 
sumed In  Its  use,  the  materialman  Is  enti- 
tled to  a  lien  for  the  material  thus  consum- 
ed in  the  erection  of  the  structure  to  the 
extent  of  the  consumption  of  its  reasonable 
value,  regardless  of  the  fact  whether  or  not 
such  material  formed  a  permanent  part  of 
the  structure  when  completed.  Ck>n8ump- 
tion  of  value  means  the  depreciation  in  the 
market  value  of  the  material  by  the  use  pro- 
vided for  by  the  contract 

[2]  All  the  testimony  In  this  case  con- 
cedes that  part  of  the  material  furnished  by 
the  plaintiff  for  the  forms  of  reinforced  con- 
crete work  became  substantially  worthless 
after  being  used  for  the  purpose  aforesaid, 
and  that  other  parts  greatly  depreciated  in 
value,  caused  by  such  use  To  that  extent, 
the  values  were  necessarily  consumed,  and 
became  Uenable  items.  It  is  the  settled  rule 
of  appellate  procedure  in  this  state  that, 
when  there  is  no  controversy  touching  the 
facts,  the  Judgment  Is  a  mere  conclusion  of 
law,  and.  If  it  is  not  in  conformity  with  the 
facts  thus  shown,  is  bound  to  be  reversed. 
Hewitt  V.  Doherty,  25  Mo.  App.  326 ;  Heam  v. 
Keith,  63  Mo.  34. 

Following  the  established  practice,  we  are 
bound  to  reverse  the  Judgment,  and  it  is  so 
ordered.  Since  there  is  no  substantial  con- 
troversy about  the  facts,  and  the  amount  In 
controversy  is  small,  the  parties  may  with-' 
In  a  week  file  stipulation  In  this  court, 
agreeing  to  the  amount  for  which  plaintiff  is 
entitled  to  a  lien,  under  the  law  hereinabove 
stated,  and  thus  avoid  the  expense  of  fur- 
ther proceedings.  In  case  they  fall  to  do  so, 
the  case  will  be  remanded  for  new  trial. 

NOBTONI  and  CAULFIELD,  JJ.,  concur. 
BEYNOLDS,  P.  J.,  having  been  of  counsel, 
not  sitting. 


BABBY  V.  BERNAYS  et  al. 

(St.  Louis  Court  of  Appeals.    Missoarl. 

Dec.  5,  1911.) 

1.  Joint  Aovkntubeb  (5  4*)— Contraoto  — 

CONSTBUCTION— "PBOFITS." 

An  agreement  between  two  persons  for 
the  parcbase  and  sale  of  real  estate  and  a  dlvi- 
sion  of  the  profits,  which  binds  one  of  them  to 
furnish  the  money  for  the  purchase,  and  which 
binds  the  other  to  furnish  his  efforts  and  ex- 
perience, and  which'  provides  that  the  latter 
shall  receive  a  third  of  the  profits  made  in  the 
venture,  requires   that  interest  on  the  money 


fomlshed  for  the  purchase  of  unproductive  re- 
alty from  the  respective  dates  of  the  purchase 
must  be  allowed  before  profits  can  be  distrib- 
uted; the  word  "profits  being  the  excessive 
returns  over  advancements,  and  interest  on  the 
price  of  unproductive  property  being  a  part  of 
its  cost. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Dec.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5650-5666:   vol.  8,  p.  7766.] 

2.  Joint  Advkntubbs  (|  6*)— Aocouhtimo — 
Evidence. 

In  an  action  for  an  accounting  for  profits 
in  a  joint  adventure  for  the  purchase  and  sale 
of  real  estate  and  a  distribution  of  the  profits, 
evidence  held  to  support  a  finding  that  one  of 
the  parties  paid  taxes  on  property  acquired 
pursuant  to  the  agreement,  requiring  the  court 
to  give  him  credit  therefor. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Dec  Dig.  I  5.*] 

3.  Evidence  ({  419*)— Pabol  Evidence— Va- 
BTINO  Deeds. 

A  deed  by  a  party  to  a  joint  adventure  for 
the  purchase  and  sale  of  reed  estate  and  a  dis- 
tribution of  the  profits  wbicb  conveys  real 
estate  acquired  pursuant  to  the  agreement,  and 
which  recites  a  consideration  in  the  form  of 
the  usual  receipt  clause  in  deeds,  is  not  conclu- 
sive on  the  parties  to  the  joint  adventure,  and, 
in  a  suit  by  the  adverse  party,  it  is  competent 
to  show  the  actual  consideration  for  the  con- 
veyance as  bearing  on  the  amount  for  which 
the  party  must  account. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  if  1912-1928;    Dec.  Dig.  {  419.*] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  Carter  M.  Barry  against  Dr.  A. 
G.  Bemays,  revived  on  his  death  in  the  name 
of  C.  L.  Bemays  and  another,  administra- 
tors. From  a  Judgment  granting  InsuflSdent 
relief,  plaintiff  appeals.  Beversed  and  re- 
manded. 

T.  J.  Bowe,  Thos.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  for'  appellant  Charles  F.  Krone, 
for  respondents. 


NORTONI,  J.  This  is  a  suit  In  equity  for 
an  accounting.  The  finding  and  decree  were 
for  plaintiff  in  the  amount  of  $357,  and  from 
this  Judgment  he  prosecutes  the  appeal  on 
the  theory  that  be  is  entitled  to  recover  a 
much  larger  amount 

'  The  suit  was  originally  Instituted  against 
Dr.  A.  C.  Bemays.  Before  the  trial.  Dr. 
Bemays  departed  this  life,  and  the  cause 
was  subsequently  revived  In  the  name  of  his 
administrators,  who  appeared  and  defend- 
ed it    . 

It  is  shown  that  during  his  lifetime  Dr. 
Bemays  and  plaintiff  entered  into  an  agree- 
ment, whereby  plaintiff  should  assist  Dr. 
Bemays  about  selecting  and  purchasing  cer- 
tain real  property  hi  the  city  of  St  Louis, 
to  be  thereafter  sold  at  a  profit  For  the 
purchase  and  Improvement  of  the  property, 
Dr.  Bemays  agreed  to  furnish  the  money, 
and  plaintiff  his  efforts  and  experience.    It 
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waa  agreed  that,  upon  the  aale  of  the  prop- 
erty at  a  profit,  plaintiff  should  have  one- 
third  of  whatever  profits  were  made  In  the 
venture.  In  accordance  with  this  agreement, 
plaintiff  selected  as  a  good  Investment  14  lots 
on  Grler  avenue,  St.  Louis,  In  city  block 
3188.  On  September  24,  1904,  Dr.  Bernays 
purchased  lots  16  to  25,  Inclusive,  In  that 
block  from  Mr.  T.  3.  Rowe,  and  paid  $3,185 
therefor.  On  June  3d  thereafter,  In  1905, 
he  purchased  through  the  negotiations  of 
plaintier  lots  26  to  30,  inclusive,  in  the  same 
city  block  from  Cornet  &  Zelblg,  and  paid 
therefor  $1,600.  As  before  stated,  the  two 
purchases  Included  14  lots,  which  at  the  time 
were  unimproved,  and  all  were  purchased 
through  the  negotiations  of  and  under  the 
arrangement  with  plaintiff  above  stated.  Dr. 
Bernays  expended  $1,788.00  in  improvements 
thereon,  such  as  sidewalks,  streets,  etc.,  but 
It  does  not  appear  when  these  improvements 
were  paid  for.  All  of  these  lots  were  unoccu- 
pied and  unproductive.  On  December  8, 
1905,  Dr.  Bernays  exchanged  the  entire  prop- 
erty, consisting  of  14  lots,  to  another  person 
for  an  equity  In  a  building  known  as  No. 
18  South  Broadway,  St.  Louis.  This  build- 
ing was  incumbered  at  the  time  by  deeds  of 
trust  thereon  in  the  amount  of  $25,000.  Dr. 
Bernays'  lots  were  imincumbered  when  this 
exchange  was  made,  except  as  to  the  current 
taxes  then  due  for  1905,  which  the  purchaser 
assumed.  The  consideration  of  the  deed  ex- 
ecuted by  Dr.  Bernays  by  which  he  conveyed 
the  14  lots  on  December  8,  1905,  Is  recited 
to  be  $15,000,  and  the  consideration  of  the 
deed  which  he  received  conveying  the  Broad- 
way property  is  recited  to  be  $40,000.  The 
current  taxes  for  1904  on  the  several  lota 
which  Dr.  Bernays  owned  at  the  time  are 
shown  by  the  testimony  of  plaintiff  to  have 
been  a  dtarge  thereon  of  not  less  than  $90. 

The  evidence  is  quite  conclusive  that,  not- 
withstanding the  recital  In  the  deeds  ex- 
changed on  December  8,  1905,  the  real  con- 
sideration which  Dr.  Bernays  received  for 
the  14  lots  was  an  equity  of  redemption  in 
the  Broadway  property  valued  at  $10,000. 
This  property  was  incumbered  by  mortgages 
to  the  extent  of  $25,000  and  a  number  of  real 
estate  experts  place  its  value  at  that  time 
at  $35,000.  PlahiOff  himself  valued  it  at  $40,- 
000,  and  a  witness  who  owned  it  Immediate- 
ly before  placed  the  value  at  $30,000.  The 
evidence  is  overwhelming  to  the  effect  that 
this  equity  which  Dr.  Bernays  received  for 
the  14  lots  was  of  the  value  of  $10,000,  and 
no  more. 

The  court  found  such  to  be  the  value  of 
this  equity,  and  charged  it  in  the  account  at 
that  amount.  In  stating  the  account  the 
court  credited  Dr.  Bernays  with  an  invest- 
ment of  $6,785  on  September  24,  1904,  as 
though  all  the  lots  were  purchased  by  him 
on  that  date,  and  computeid  interest  on  this 
amount  at  6  per  cent,  from  September  24, 
1904,  to  December  8|  1905 ;   that  is,  untU  he 


exchanged  the  property  for  that  on  Broad- 
way. There  are  two  complaints  leveled 
against  this  credit  as  follows:  First,  it  b 
said  the  court  should  not  have  allowed  inter- 
est at  all  on  any  part  of  the  purchase  mon- 
ey; and,  second,  that  it  erred  in  computing 
interest  on  $1,600  from  September  24,  1904, 
for  the  reason  that  this  amount  was  not  in- 
vested by  Dr.  Bernays  until  June  3,  1905, 
when  he  made  the  second  purchase  of  lots. 
There  can  be  no  doubt  that  the  latter  objec- 
tion is  a  sound  one,  for  Dr.  Bernays  invest- 
ed on  September  24,  1904,  only  $3,185  for  the 
lots  which  he  purchased  from  Mr.  Rowe,  and 
the  investment  of  $1,600  calculated  by  the 
court  as  of  the  same  date  was  not  made  un- 
til June  3,  1905,  or  at  the  time  of  the  sec- 
ond purchase  of  lots  from  Comet  &  Zeibig. 

[1]  We  do  not  accept  the  view,  Iiowever, 
that  the  court  should  not  have  allowed  in- 
terest at  all  on  these  investments,  for  the 
agreement  of  the  parties  Is  that  they  should 
divide  the  profits  accrued  upon  finally  selling 
the  proper^.  Plaintiff  contributed  bis  labor 
and  experience  in  the  venture  as  against  the 
cash  of  Dr.  Bernays,  but  there  can  be  no 
doubt  that,  before  profits  may  accrue,  there 
must  first  be  deducted  the  purchase  price  to- 
gether with  interest  thereon,  for  the  proper- 
ty was  wholly  unoccupied  and  unproductive. 
Profits  or  net  profits,  which  are  said  to  be 
synonymous,  are  the  excess  of  returns  over 
advancements  or  the  excess  of  what  is  ob- 
tained over  the  cost  of  obtaining  the  prop- 
erty. Interest  on  purctiase  money  of  nnpro- 
ductive  property  Is  certainly  a  part  of  its 
cost  See  1  Llndley  on  Partnership  (2d  Ed.) 
8.  And  in  case  of  investments  in  unoccupied 
and  unproductive  lands  it  is  said  that  there 
are  no  profits  until  the  purchase  money  with 
Interest  thereon  are  first  repaid  from  the 
sale.  We  believe  this  to  be  the  proper  view. 
For  an  authority  directly  in  point,  see  Hentz 
v.  Pennsylvania  Co.  for  Ins.,  134  Pa.  343,  in 
Atl.  685.  We  therefore  rule  that  the  court 
very  properly  allowed  Interest  to  the  estate 
of  Dr.  Bernays,  but  erred  in  the  amount  of 
the  calculation,  for  It  computed  Interest  at 
6  per  cent,  on  $1,600  from  September  24, 
1904,  to  June  3,  1905,  when  such  amount 
was  not  invested  until  the  latter  date. 

On  the  first  purchase  the  estate  should 
be  allowed  a  credit  of  $5,185,  representing 
the  Investment  of  September  24,  1904,  with 
interest  thereon  at  6  per  cent,  until  Decem- 
ber 8,  1905,  which  interest  amounts  to  $375.- 
04;  the  total  credit  on  account  of  such  in- 
vestment and  interest  being  $6,560.04.  On 
account  of  the  purctiase  of  lots  from  Comet 
&  Stelbig  June  3,  1905,  the  defendant's  estate 
should  be  allowed  a  credit  of  $1,600,  repre- 
senting the  Investment  on  that  date  witb 
interest  thereon  at  6  per  cent  until  December 
8,  1905.  This  item  of  interest  amounts  to 
$49.33,  and  the  total  credit  for  both  this 
Investment  and  interest  Is  $1,649.33. 

[2]  The  court  allowed  defendant's  estate  t 
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credit  of  f90  for  taxes  paid  on  the  lots  own- 
ed by  Dr.  Bemays  on  Grler  avenue  In  1904. 
It  is  nrged  this  was  error,  for  the  reason 
It  dues  not  appear  Dr.  Bernays  paid  any 
taxes  whatever  thereon.  It  is  true  there  Is 
no  direct  evidence  to  this  effect,  but  the  in- 
ference that  he  did  pay  the  taxes  for  1901 
is  abundant,  if  not  quite  irresistible.  Plain- 
tiff himself  testified  that  the  taxes  would 
amount  to  as  much  as  $90  for  that  year,  and 
the  proof  all  goes  to  the  effect  that  Dr.  Ber- 
nays exchanged  the  property  for  that  on 
Broadway  December  8,  1905,  clear  of  all 
taxes,  save  the  current  taxes  of  1905.  It 
appears,  then,  that  he  owned  the  Grier  ave- 
nue lots  purchased  from  Mr.  Rowe  at  the 
time  the  current  taxes  were  due  and  payable 
in  1904,  and  that  a  year  thereafter  he  dis- 
posed of  the  same  free  from  all  taxes  save 
those  of  1906.  In  this  view  we  believe  It 
was  entirely  proper  for  the  court  to  allow 
the  estate  a  credit  of  $90  for  the  current 
taxes  of  1904. 

[3]  There  is  no  direct  proof  as  to  what 
consideration  Dr.  Bernays  received  for  the 
Grier  avenue  lots,  except  that  it  Is  conceded 
it  consisted  of  the  equity  in  the  property 
numbered  18  South  Broadway,  and  this  eq- 
uity is  shown  by  the  overwhelming  evidence 
to  have  been  at  that  time  of  the  value  of 
$10,000.  It  seems  the  parties  in  exchanging 
the  property  placed  values  thereon  which 
would  reveal  a  greater  consideration.  The 
deed  from  Dr.  Bernays  conveying  the  Grler 
avenue  lots  recited  a  consideration  of  $15,- 
000,  and  that  from  the  party  conveying  the 
Broadway  property  to  him  recited  a  consid- 
eration of  $40,000.  Both  properties  were 
conveyed  subject  to  the  current  taxes  of 
19(^,  and  the  Broadway  property  was  incum- 
bered, too,  by  two  deeds  of  trust  in  the  to- 
tal amount  of  $25,000.  From  this  it  would 
appear  prima  fade  that  the  consideration  In 
both  deeds  suggests  that  Dr.  Bernays  receiv- 
ed $15,000  for  the  Grler  avenue  lots. 

Plaintiff  insists  that  on  this  showing  the 
deeds  are  conclusive  as  to  the  amount  re- 
ceived by  Dr.  Bernays,  and  Insists,  too,  that 
he  should  participate  to  the  extent  of  one- 
third  of  the  profits  accruing  on  the  basis  of 
a  sale  of  the  Grler  avenue  lots  at  $15,000. 
We  do  not  concur  in  the  view  that  the  re- 
citals as  to  the  consideration  in  these  deeds 
are  conclusive.  There  is  no  contractual  stip- 
ulation contained  in  the  deeds  with  respect 
to  the  consideration  passed,  and  they  are 
not  immune  from  parol  explanation  on  that 
account.  Indeed,  the  recitals  of  these  deeds 
amount  to  no  more  than  the  usual  receipt 
clause  as  to  such  matters.  Neither  is  there 
an  attempt  here  to  defeat  or  dispute  the  op- 
erative effect  of  the  deeds  as  conveyances, 
but,  instead,  the  only  matter  with  which 
the  court  Is  concerned  is  the  precise  consid- 


eration which  Dr.  Bernays  received  for  the 
property,  to  the  end  that  his  estate  should  ^ 
account  therefor.  In  such  circumstances,  it 
is  entirely  competent  to  show  by  parol  that 
the  actual  consideration  received  was  differ- 
ent from  that  mentioned  in  the  deed.  See 
Bobb  V.  Bobb,  89  Mo.  411,  4  S.  W.  511; 
Wishart  v.  Gerhart,  105  Mo.  App.  112,  78  S. 
W.  1094 ;  Edwards  v.  Latimer,  183  Mo.  610, 
624,  82  S.  w:.  109.  The  court  did  not  err  in 
receiving  testimony  as  to  the  actual  value  of 
the  equity  which  Dr.  Bernays  received  foi; 
the  lots,  and  this  Is  shown  quite  conclusively 
to  be  only  $10,000.  The  court  properly 
charged  defendant's  estate  with  the  receipt 
of  $10,000  on  account  of  the  sale  of  the  lots. 
Against  this  it  should  receive  a  credit  of  $5,- 
185,  invested  September  24,  1904,  with  6  per 
cent,  interest  thereon  until  December  8,  1905, 
amounting  to  $375.04,  or  a  total  amount  of 
investment  and  Interest  of  $5,560.04.  '  A  sec- 
ond credit  should  be  allowed,  too,  of  $1,600, 
Invested  in  lots  purchased  from  Cornet  & 
Zeibig  June  S,  1905,  with  Interest  thereon  at 
6  per  cent,  from  that  date  until  December  8, 
1905,  amounting  to  $49.33,  or  a  total  on  ac- 
count of  such  investment  and  Interest  of  $1,- 
649.33.  A  further  credit  of  $1,788.66  should 
be  allowed  the  estate  on  account  of  expendi- 
tures for  Improvements  as  of  date  December 
8,  1905,  for  the  reason  there  is  no  proof  that 
the  money  was  paid  out  for  such  improve- 
ments prior  to  that  date.  A  credit,  too,  of 
$90  for  the  taxes  of  1904  should  be  allowed. 
After  deducting  these  several  credits  from 
$10,000  received  by  Dr.  Bernays,  a  balance 
of  $911.97  is  ascertained,  and  plaintiff  should 
recover  one-third  of  this  amount,  together 
with  interest  thereon  at  6  per  cent,  from 
December  8,  1905,  until  paid.  On  the  date  of 
the  trial,  April  15,  1910,  the  court  found 
plaintiff  was  entitled  to  recover  $281.81,  with 
Interest  to  the  amount  of  $75.19,  making  a 
sum  total  of  $357,  whereas  the  amount  should 
have  been  $303.99,  together  with  Interest 
thereon  at  0  per  cent,  from  December  8, 
1905,  to  the  date  of  that  Judgment,  April  15, 
1910,  amounting  in  all  to  $383.34. 

For  the  error  In  allowing  a  credit  for  in- 
terest from  September  24, 1904,  on  the  $1,600 
Item  above  i>ointed  out,  the  judgment  should 
be  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  restate  the 
account  as  above  set  forth  and  enter  its  de- 
cree for  plaintiff  accordingly  for  the  amount 
of  $383.34  as  of  date  April  15,  1010,  with  in- 
terest thereon  at  6  per  cent  thereafter  and 
until  paid,  and  tliat  said  judgment  be  certi- 
fied to  the  probate  court  for  allowance  against 
the  estate. 

It  is  so  ordered. 

REYNOLDS,  P.  J,  and  OADLFIBLD,  J., 
concur. 
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FBAZIBR  T.  METROPOLITAN  LITB  INS. 
CO. 

(St  Lonia  Court  of  Appeals.    Missouri.    Dec. 

6,  1911.    Reliearing  Denied  Dec.  22, 

1911.) 

1.  Inbubancb    (J   646*) —Actio NB  —  BUBDIW 
OF  PBOor. 

An  insurance  company  alleging  a  breach 
of  a  condition  to  defeat  recovery  upon  a  life 
policy  has  tlie  burden  of  proving  the  defense. 

[ESd.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  g  1650;    Dec.  Dig.  §  646.*] 

2.  iNBtreANCE    ({    291*)— LlFK    IHBUBANCK  — 

Conditions. 

A  condition  in  a  life  insurance  policy  that 
the  insurer  assumed  no  obligation  unless  the 
insured  was  in  sound  health  at  the  date  the 
policy  was  issued  is  only  a  representation  un- 
der Rev.  St.  1909,  g  6937,  providing  that  no 
misrepresentation  shall  render  a  policy  void, 
unless  the  matter  misrepresented  actuaOy  con- 
tributed to  the  death  of  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  681;  Dec.  Dig.  {  291.*] 

B.  Evidence  (§  215*)— Insubance   (I  660*)— 
PBOor  OF  Death— ADMiBsions  in— Exflait- 

ATION. 

Proofs  of  death  furnished  by  the  benefi- 
ciary of  a  life  policy  in  accordance  with  its 
terms  are  admissible  against  the  beneficiary  as 
admissions,  but  may  be  explained  and  rebutted. 
[Ed.  Note.— For  other  cases,  see  EMdence, 
Dee.  Dig.  $  21.5;*  Insurance,  Cent.  Dig.  H 
754-759,  1359-1361 ;    Dec.  Dig.  |  650.*] 

4.  Inbitrarck  ({  550*)— Pboofb  of  Death- 
Evidence. 

In  an  action  upon  a  life  insurance  policy, 
where  admissions  in  the  proofs  of  death  were 
relied  upon  to  defeat  recovery,  evidence  held 
sufficient  to  authorize  the  jury  to  disregard 
such  admissions. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Cent  Dig.  K  1859-1361;   Dec  Dig.  {  650.*] 

6.  Witnesses    (J   219*)— Competency— Pbiv- 

IIAQBD    COUHtTNICATIONS— WiCIVBB. 

An  insurance  policy  required  proofs  of 
death  to  be  made  upon  blanks  furnished  by  the 
company,  and  to  contain  answers  to  all  ques- 
tions propounded  to  the  claimant,  physicians,! 
and  other  persons,  and  made  the  contents  of 
such  proofs  evidence  of  the  facts  therein  stat- 
ed in  behalf  of,  but  not  against,  the  company. 
Held,  that  while  an  insured  by  a  provision  ii. 
the  policy  may  waive  in  advance  the  bar  of 
Rev.  St  1909,  {  6362,  declaring  a  physician  in 
competent  to  testify  to  information  acquirei) 
while  attending  a  patient  in  a  professional  ca- 
pacity, and  such  waiver  will  bind  the  benefici- 
ary, the  language  used  did  not  express  any  in- 
tention to  waive  the  privilege,  for  the  insured 
might  well  have  believed  that  the  proofs  of 
death  would  relate  to  nothing  else  than  the 
fact  of  death. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  769,  781,  782;   Dec.  Dig.  §  219.*] 

6.  Witnesses  (8  219*)— Competenct— Privi- 
leged Communications— Waiver. 

Where  the  proofs  of  death  furnished  by 
the  physician  who  attended  the  insured  con- 
tained disclosures  of  privileged  information, 
but  the  lieneficiary  had  no  Icnowledi^e  of  such 
disclosures,  there  was  no  waiver  on  her  part  of 
the  privileged  character  of  siich  information,  for 
waiver  presupposes  Itnowledge  and  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  .Dig.  H  769,  781,  782;   Dec.  Dig.  |  219.*]  I 


T.  Witnebbes    (i   219*)— OoMPBTEKCT— Pbit- 

ILEOED   COlOfDNICATIONS— WaIVEB. 

Where  the  proofs  of  death  and  certificates 
furnished  by  the  doctor  who  attended  the  in- 
sured contained  information  of  a  privileged 
character,  the  motion  by  beneficiary  in  the 
policy,  who  did  not  Icnow  of  the  statements  in 
the  proofs,  for  the  right  to  inspect  and  intro- 
duce in  evidence  such  proofs,  if  found  proper, 
was  not  a  waiver  of  the  bar  of  the  competency 
of  the  physician. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g§  769,  781,  782;    Dec  Dig.  |  219.*] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;  James  D.  Harnett,  Judge. 

Action  by  Sarah  Frazler  against  the  Met- 
ropolitan Life  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  a  suit  by  tbe  beneficiary,  brought 
after  tbe  deatb  of  the  insured,  to  recover 
tbe  amount  of  an  industrial  insurance  pol- 
icy. Tbe  plaintiff  had  Judgment,  and  the  de- 
fendant has  appealed. 

The  policy  provided  that  the  insurer  as- 
sumed no  obligation  thereunder,  unless  on 
the  date  of  tbe  policy.  May  81,  1909,  tbe 
Insured  was  "in  sound  healtti."  It  also  con- 
tained provision  that  "proofs  of  deatb  un- 
der thl|  policy  shall  be  made  upon  blanks 
to  be  furnished  by  the  company,  and  shall 
contain  answers  to  each  question  propound- 
ed to  the  claimant,  physicians,  and  other 
persons,"  and  that  "all  the  contents  of  such 
proofs  of  death  shall  be  evidence  of  tbe  fiictB 
therein  stated  In  behalf  of,  but  not  against, 
tbe  company."  The  defendant's  answer  set 
up  an  affirmative  defense  to  tbe  effect  that 
tbe  condition  as  to  tbe  insured  being  in 
sound  health  amounted  to  a  material  mis- 
representation, it  being  averred  that  at,  and 
prior  to,  tbe  date  of  the  policy  the  Insured 
was  ill  and  suffering  from  the  disease  of 
tuberculosis,  which  caused  her  death  some 
four  montbs  later;  that,  as  such  misrepre- 
sentation was  made  in  obtaining  the  policy. 
It  rendered  the  latter  void.  At  tbe  trial  ttie 
plaintiff  made  proof  sufficient  to  establish 
prima  fade  taer  right  to  recover.  Thereup- 
on, In  support  of  its  affirmative  defense,  the 
defendant  offered,  and  over  tbe  objection  of 
the  plaintiff  was  permitted  to  introduce  in 
evidence,  the  doctors'  certificates  contained 
ill  the  "proofs  of  death."  Elach  of  tbe  doc- 
tors' certificates  had  indorsed  thereon  a 
statement  over  plaintiff's  signature  that  it 
"shall  be  considered  as  part  of  the  proof 
of  death  under  policy  42011078  in  accord- 
ance with  the  conditions  of  said  policy." 
Dr.  Strode's  statement,  whldi  Is  the  only 
one  we  need  concern  ourselves  with,  atated, 
among  other  things,  that  tbe  caose  of  the 
death  of  tbe  Insured  was  tuberculosis,  and 
that  she  bad  had  that  disease  since  January 
1,  1909.  The  defendant  also  offered  Dr. 
Strode  as  a  witness,  and  the  court  sustained 
an  objection  as  to  his  competency.    His  te»- 
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timony  admittedly  would  bave  conoemed 
Informatloii  acquired  from  the  Insured  by 
talm  wblle  attending  her  In  a  professional 
capacity,  and  wlilcb  was  necessary  to  enable 
blm  to  prescribe  for  her  as  a  physician. 
As  bearing  upon  the  conclusiveness  of  the 
doctors'  certificates  against  the  plaintiff,  as 
-well  as  the  correctness  of  the  trial  court's 
ruling  In  holding  Dr.  Strode  to  be  incom- 
petent to  testify,  the  following  facts  may  be 
pertinent:  The  Insured  Pearl  Frazler,  died 
at  the  home  of  her  mother,  this  plaintiff.  In 
Mexico,  Mo.,  about  1  o'clock  in  the  after- 
noon of  September  11,  1909.  Being  In  im- 
mediate need,  the  plaintiff,  on  the  sugges- 
tion of  a  neighbor,  sent  for  defendant's  lo- 
cal superintendent,  Mr.  Hannah,  with  a 
riew  to  arranging  for  early  collection  of  the 
policy.  He  came  about  an  hour  and  a  half 
after  Pearl's  death,  bringing  with  him  the 
blank  "proofs  of  death,"  and  meeting  and 
dealing  with  the  plaintiff  alone.  He  pro- 
cured plaintiff  to  sign  the  "claimant's  state- 
ment," and  then  be  left  her,  but  returned 
again  in  about  two  hours,  bringing  the  doc- 
tors' certificates.  Mr.  Hannah,  defendant's 
only  witness  on  this  subject,  does  not  sug- 
gest in  his  testimony  that  plaintiff  read  the 
doctors'  certificates,  or  that  he  explained 
their  contents  to  her.  He  testified  merely 
that  be  told  her  she  would  have  to  sign  the 
doctors'  certificates,  and  showed  her  where 
to  sign,  and  that  she  did  sign.  The  plain- 
tifTs  testimony  tended  to  prove  that,  when 
Mr.  Hannah  returned  with  the  doctors'  cer- 
tificates, she  did  not  have  her  glasses  at 
hand,  and  did  not  and  could  not  read  the 
certificates.  Neither  did  he  read  them  to 
her  or  tell  her  what  they  contained.  He 
merely  pointed  with  his  finger,  and  told  her 
where  to  sign,  and  she  did  so.  When  he 
left,  he  took  her  statement  and  the  doc- 
tors' certificates  with  him.  The  plaintiff's 
statement  and  the  doctors'  certlflcates  were 
forwarded  by  the  defendant's  local  agent, 
Mr.  Hannah,  to  the  defendant  at  its  home 
office  in  New  York  as  part  of  the  proofs 
of  death  under  the  policy.  PlaintlfTs  testi- 
mony further  tended  to  prove  that  Mr. 
Hannah  was  the  agent  of  the  defendant 
through  whom  Pearl  Frazler  procured  this 
policy,  and  knew  Pearl  well,  and  saw  her 
often  before  and  after  the  policy  was  is- 
sued; that  thereafter  he  received  payment 
of  the  premiums  from  week  to  week;  that 
defendant's  physician,  Dr.  Cave,  had  exam- 
ined Pearl  for  this  policy. 

After  filing  her  petition,  and  before  de- 
fendant answered,  plaintiff  filed  her  motion 
for  an  order  on  the  defendant  "to  produce 
to  the  court  and  for  the  Inspection  of  the 
plaintiff,  and  for  the  purpose  of  being  in- 
troduced in  evidence  at  the  trial  of  this 
cause  if  found  proper,"  among  other  things, 
"proof  of  death  of  said  Pearl  Frazler,  dat- 
ed on  or  about  September  11,  1909.  Certifi- 
cate and  report  of  attending  physician  dur- 


ing last  lllneea  of  said  Pearl  Fnusler,  dated 
on  or  about  September  11,  1909,  connected 
to  or  accompanying  proof  of  death."  Plain- 
tiff did  not  introduce  in  evidence  said  "proofs 
of  death,"  or  said  "certificate  and  report," 
and  made  objection  to  the  defendant  do- 
ing so. 

Fry  &  Rodgers,  for  appellant  S.'  D.  Stocks 
and  Allen  Stallings,  for  respondent. 

CAULFXE2LD,  J.  (after  stating  the  facts  as 
above).  [1,  2]  1.  Defendant  contends  tliat  its 
peremptory  Instruction  in  the  nature  of  a 
demurrer  to  the  evidence  should  have  been 
given  at  the  close  of  all  the  evidence.  In 
making  this  contention,  the  defendant  as- 
sumes that  its  affirmative  defense  was  con- 
clusively established  as  a  matter  of  law,  and 
that  there  was  nothing  left  for  the  Jury  to 
determine.  This  assumption  is  not  well 
founded.  The  burden  of  proof  as  to  this  de- 
fense devolved  upon  the  defendant  Winn 
V.  Modem  Woodmen  of  America,  137  B.  W. 
292.  The  condition  of  the  policy  to  which 
this  defense  related,  that  the  insured  must 
have  been  in  sound  health  when  the  i>olicy 
was  issued,  amounts  to  nothing  more  under 
our  statute  than  a  representation,  the  falsi- 
ty of  which  renders  the  policy  void  only  if 
the  matter  misrepresented  actually  conMb- 
uted  to  the  death  of  the  insured,  "and  wlieth- 
er  it  so  contributed  in  any  case  shall  be  a 
question  for  the  Jury."  Section  6937,  E.  S. 
1909;  Salts  v.  Prudratial  Insurance  Co.,  140 
Mo.  App.  142,  120  S.  W.  714. 

[3]  The  sole  proof  wlilch  defendant  relies 
upon  as  conclusive  against  the  plaintiff  con- 
sists of  the  statements  in  the  doctor's  cer- 
tificate. Being  contained  in  the  proofs  of 
death,  they  were  admissible  in  evidence 
against  the  beneficiary  as  admissions  by  her 
of  the  truth  of  the  statements  therein  con- 
tained. But  such  admissions  are  not  con- 
clusive against  her,  since  there  are  no  ele- 
ments of  estoppel  in  the  case.  Newcomb  y. 
Jones,  Adm'r,  37  Mo.  App.  475;  Queatham 
V.  Modem  Woodmen,  148  Mo.  App.  33,  127 
S.  W.  651;  Insurance  Co.  v.  Newton,  89  U. 
S.  32,  22  L.  Ed.  793.  It  was  competent  for 
her  to  explain  the  alleged  admissions,  and  to 
show  that  she  was  under  a  mistake  in  mak- 
ing them,  or  to  prove  any  other  circumstanc- 
es which  will  do  away  with  their  ^ect. 
Duncan  v.  Matney,  29  Mo.  368,  77  Am.  Dec. 
575;  Wild  v.  B.  &  L.  Ass'n,  60  Mo.  App.  200. 

[4]  The  evidence  before  us  is  uncontra- 
dicted that  the  plaintiff  made  the  doctors' 
certificates  part  of  the  proof  of  death  'in 
the  hour  of  her  bereavement  amidst  the  dis- 
tractions Incident  thereto.  They  were  not 
read  by  or  to  her,  nor  were  their  contents 
or  purport  explained.  She  was  without  her 
glasses;  hence  could  not  read.  She  signed 
where  she  was  told  to  sign.  Ail  this  would 
have  Justified  the  Jury  in  giving  no  effect  to 
the  so-called  admissions.  This  contention 
is  ruled  against  the  defendant 
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[S]  2.  Defendant's  next  contention  Is  that 
the  trial  court  erred  In  refusing  to  permit 
the  attending  physician  of  the  insured,  Dr. 
Strode,  to  testify.  The  defendant  concedes 
that  he  would  hare  been  incompetent  under 
the  statute  (section  6362,  R.  S.  1909)  had  his 
incompetency  not  been  waived,  but  insists 
that  the  provisions  of  the  policy  and  the  sub- 
mission of  proo&  of  death  thereunder  consti- 
tuted such  a  waiver.  There  is  no  doubt  tliat 
by  a  provision  in  the  policy  itself  the  insur- 
ed may  waive  in  advance  the  incompetency 
of  the  physician  to  testify,  and  bind  her 
beneficiary  by  such  waiver.  Keller  v.  Home 
Life  Ins.  C!o.,  95  Mo.  App.  627,  69  S.  W.  612. 
But  waiva  depends  solely  on  the  intention 
of  the  party  against  whom  it  is  invoked. 
Stiei>el  V.  Mutual  Life  Ass'n,  55  Mo.  App. 
224.  The  language  relied  upon  in  the  policy 
to  constitute  a  waiver  is  as  follows:  "Proofs 
of  death  under  this  policy  shall  be  made  up- 
on blanks  to  be  furnished  by  the  company, 
and  shall  contain  answers  to  each  question 
propounded  to  the  claimant,  physicians,  and 
other  persons.  *  •  *  All  the  contents  of 
such  proofs  of  death  shall  be  evidence  of 
the  facts  therein  stated  in  l>ehalf  of,  but 
not  against,  the  company."  This  language 
falls  to  express  any  intention  of  the  Insured 
to  waive  the  privilege  In  question.  It  does 
apparently  contemplate  that  the  answers  to 
be  propounded  to  the  physicians  thereunder 
might  be  read  in  evidence  upon  a  trial;  but 
what  such  answers  sliall  relate  to  is  not 
stated.  Nothing  appears  to  indicate  that 
they  might  disclose  information  acquired  by 
the  physician  from  the  insured  while  attend- 
ing her  in  a  professional  capacity,  and  nec- 
essary to  enable  him  to  prescribe  for  her  as  a 
physician;  nor  titat  they  were  to  relate  to 
the  medical  history  or  cause  of  death  of  the 
insured.  The  insured  might  well  Iiave  be- 
lieved from  the  nature  of  the  instrument 
which  was  to  contain  the  answers  that  they 
would  t>e  confined  wltliln  the  proper  scope  of 


mere  "proofs  of  death,"  and  relate  to  noth- 
ing else  than  the  fact  of  death.  We  are  of 
the  opinion  that  the  language  of  the  policy 
discloses  no  intent  to  waive  the  privilege 
accorded  by  the  statute  or  to  consent  to 
anything  inconsistent  with  the  retention  of 
such  privilege. 

[I]  But  the  defendant  asserts  that,  even 
if  the  foregoing  be  true,  the  plaintiff  did 
waive  the  privilege  in  question  tiecanse  the 
proofs  of  death  contained  disclosures  by  the 
doctors  of  a  privileged  nature.  It  is  suffi- 
cient to  say  of  this  that  the  plaintiff  liad  do 
knowledge  whatever  of  the  contents  of  the 
doctors'  certificates.  The  state  of  the  evi- 
dence is  such  tlut  her  lack  of  knowledge 
may  be  treated  as  conceded.  And  it  is  clear 
that  disclosures  made  without  her  knowledge 
cannot  be  used  to  fasten  a  waiver  upon  her. 
Waiver  presupposes  both  knowledge  and  ac- 
quiescence.   Haysler  v.  Owai,  61  Mo.  270. 

[7]  The  same  reasoning  wUl  dispose  of 
defendant's  argument  that  plaintiff  waived 
her  privilege  by  moving  for  an  order  on  de- 
fendant to  produce  the  proofs  of  death  and 
doctors'  certificates  for  the  plaintiff  to  in- 
spect, and  introduce  in  evidence  "if  found 
proper."  There  is  nothing  In  the  case  to  in- 
dicate that  plaintiff  or  her  attorney  knew 
at  the  time  they  filed  the  motion  that  the 
papers  asked  for  contained  a  disclosure  of 
privileged  information.  They  might  well 
have  thought  they  were  barren  in  that  re- 
spect It  would  be  harsli,  indeed,  to  hold 
that  by  merely  asking  leave  to  inspect  a  pa- 
per, the  contents  of  which  are  unknown,  the 
plaintiff  would  thereby  become  bound  as  for 
the  disclosure  of  privileged  Information  wbicb 
she  had  no  reason  to  suppose  the  paper  con- 
tained. We  know  of  no  authority  for  sacb 
a  holding,  and  have  no  desire  to  create  any. 

The  Judgment  is  aflSrmed. 

RBYNOI^DS,  P.  J.,  and  NOBTONI,  J,  con- 
cur. 
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ST.  LOUIS.  L  M.  &  S.  RY.  CO.  t.  OUMBIB. 
(Supreme  Court  of  Arkansas.     Not.  27,  1911.) 

1.  Cabbiebs  (Si  102,  106*)  —  Cabbiaos  or 
Fbeisht— Nkouqengb— Ljabilitt. 

Where  a  carrier  of  fruit  delayed  the  trans- 
portation and  failed  to  ice  the  car  during  trans- 
it, causing  the  fruit  to  rot,  the  refusal  of  the 
consignee  to  accept  the  fruit,  of  some  yalue, 
when  tendered  for  delivery  at  the  point  of 
destination,  did  not  prevent  him  from  bringing 
an  action  for  damages,  and,  where  the  carrier 
sold  the  fruit  for  all  it  was  then  worth,  the 
proceeds  belonged  to  the  consignee,  who,  in 
addition  to  that  amount,  was  entitled  to  recov- 
er the  difference  l>etween  the  value  of  the 
fruit  if  delivered  in  good  condition  and  the  val- 
ue as  delivered,  less  reasonable  expenses  in- 
curred by  the  carrier  in  making  the  sale. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {!  434,  451-458 ;  Dec.  Dig.  §§  102, 
105.*] 

2.  Cabbiebs  (J  162*)  —  Oontbact  or  Ship- 
ment—Actions—Defenses —  Limitations 
ON  Liability— NBCESsmr  of  Pleading. 

A  carrier,  wishing  to  avail  itself  of  the 
defense  that  a  contract  of  shipment  requires 
notice  of  a  claim  for  damages  within  a  spec- 
ified time,  must  set  it  up  in  its  answer,  and, 
though  the  contract  is  made  an  exhibit  to  the 
complaint,  the  defense  cannot  be  raised  by 
demurrer  which  does  not  reach  exhibits  at- 
tached to  pleadings  in  cases  at  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  720,  721;   Dec.  Dig.  {  162.*] 

8.  Cabbiebs  ({  159*)— Cabbiaqe  of  Fbeioht 
—Notice  of  Claim  roB  Damages. 

A  bill  of  lading  required  the  delivery  in 
writing  of  a  claim  for  damages  witliin  36  hours 
after  notice  of  the  arrival  of  the  freight  at 
the  place  of  delivery.  The  freight  on  its  arrival 
was  examined  by  an  agent  of  the  consignee  in 
the  presence  of  an  agent  of  the  delivering  car- 
rier, and  it  was  found  to  be  in  bad  condition, 
and  the  agent  of  the  consignee  refused  to  ac- 
cept the  freight  and  so  notified  the  carrier, 
and  the  a«ent  immediately  wired  the  consignor 
to  that  effect,  and  gave  to  the  agent  of  the  de- 
livering carrier  a  copy  of  the  message.  Held, 
that  the  carrier  received  proper  notice  of  the 
consignee's  claim  for  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  JS  668-672,  699-703%,  711-714, 
718;    Dec.  Dig.  {  159.*] 

4.  Pabties  (S  11*)— Suing  in  Behalf  of  0th- 
EBS— Bill  op  Lading — Actions. 

Under  Kirby's  Dig.  §  6008,  authorizing 
one  to  sue  for  the  benefit  of  all  where  the 
question  is  of  a  common  interest  of  many  per- 
sons, an  agent  of  fruit  growers  for  the  ship- 
ment of  their  fruit  who  made  a  contract  of 
shipment  in  his  own  name  may  sue  thereon. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  |  12;    Dec.  Dig.  |  11.*] 

5.  Appeal  and  Ebbob  (t  1036*)— Habmless 
Ebbob— SiBiKiNo  Out  Pabties. 

Where  one  was  entitled  to  sue  for  the 
benefit  of  third  persons  and  recover  the  whole 
amount  recoverable,  the  error  in  refusing  to 
strike  the  names  of  the  third  persons  made 
parties  plaintifE  was  not  prejudicial  to  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4069^074;  Dec.  Dig.  { 
1086.*] 

Appeal  from  Circuit  Court,  Sebastian 
County ;  Daniel  Hon,  Judge. 

Action  by  R.  C.  Cumble  against  the  St. 


Louis,  Iron  Mountain  &  Sonthem  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  suit  was  Instituted  by  tbe  plaintiff, 
R.  C.  Cumble,  and  otbers,  against  tbe  de- 
fendant, the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  to  recover  dam- 
ages to  a  shipment  of  peaches.  It  was  al- 
leged that  R.  C.  Cumble  was  the  duly  select- 
ed, appointed,  and  acting  agent  for  all  of  the 
plaintiffs,,  and  as  such  made  and  entered  In- 
to the  cohtract  for  such  shipment  for  their 
use  and  benefit ;  that  he  delivered  to  the  de- 
fendant at  Greenwood,  Ark.,  496  basket 
crates  of  peaches,  and  that  tbe  defendant,  by 
its  contract  and  bill  of  lading,  agreed  to 
carry  same  to  tbe  city  of  Cleveland,  Ohio, 
and  deliver  them  to  J.  B.  Payne;  that  said 
peaches  were  loaded  by  defendant  into  re- 
frigerator car  No.  9003,  and  should  and  would 
have  arrlred  at  tbe  point  of  destination  on 
July  22,  1909,  at  wblcb  time  In  sound  and 
marketable  condition  they  were  worth  the 
sum  of  $2.50  per  crate;  that  tbey  were  great- 
ly damaged  on  account  of  tbe  unnecessary 
and  unreasonable  delay  In  their  transporta- 
tion, and  by  the  negligence  of  the  de- 
fendant in  falling  to  keep  the  car  properly 
iced  so  as  to  preserve  tbem  sound  and  firm ; 
that  tbey  became  overheated,  wilted,  shrunk, 
and  decayed,  and  were  utterly  worthless  on 
arrival  at  destination.  Prayed  damages  In 
the  sum  of  $1,225.  A  general  demurrer  and 
also  a  special  demurrer  were  Interposed, 
setting  up  the  misjoinder  of  causes  of  action 
and  want  of  capacity  of  the  plaintiff  to  main- 
tain tbe  suit,  and  also  failure  of  the  plain- 
tiff to  allege  tbe  written  notice  of  its  claim 
for  damages  to  tbe  carrier  by  the  consignee 
within  36  hours  after  the  arrival  of  the  car 
at  the  point  of  destination ;  it  being  claimed 
same  was  a  condition  precedent  to  any  re- 
covery. Tbe  bill  of  lading  was  attached 
as  an  exhibit  to  tbe  complaint,  and  provided: 
"Claims  for  damages  must  be  reported  by 
consignee  In  writing  to  tbe  delivering  line 
within  thirty-six  hours  after  tbe  consignee 
has  been  notified  of  tbe  arrival  of  the  freight 
at  the  place  of  delivery.  If  such  notice  Is 
not  there  given,  neither  this  company  nor 
any  of  tbe  connecting  or  intermediate  carriers 
shall  be  liable."  The  court  overruled  the  de- 
murrer, and  tbe  railroad  company  answered, 
denying  each  and  every  allegation  of  the 
complaint  The  suits  first  related  to  a  great 
number  of  cars,  but  before  the  case  was  giv- 
en to  the  Jury  was  limited  to  a  recovery  for 
said  car  9003. 

The  testimony  tended  to  show  that  R.  C. 
Cumble  bad  charge  of  the  loading  of  tbe  cars 
for  the  fruit  growers  around  Greenwood  for 
the  year  1907,  and  shipped  said  car  load  of 
peaches,  making  tbe  contract  therefor  In  his 
own  name;  that  tbey  were  consigned  to  J. 
B.  Payne,  who  was  working  for  tbe  Farmers' 
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Union  in  1907,  and  had  charge  of  the  sblp- 
ment  of  peaches  for  the  fruit  growers'  asso- 
ciation of  Greenwood;  that  A.  B.  Clark 
was  at  Cleveland,  Ohio,  acting  as  his  rep- 
reeentatlve;  that  the  said  peaches  were 
properly  packed  and  loaded  Into  said  car, 
525,  6  basket  crates,  and  were  shipped  from 
Greenwood,  Ark.,  on  July  18th,  and  would 
hare  arrived  In  the  usual  course  of  car- 
riage on  July  22d,  but  did  not  reach  Cleve- 
land until  July  25th-,  that  they  were  open- 
ed on  arrival  at  the  Pennsylvania  Lines 
track,  and  examined  by  Clark,  the  agent  of 
consignee,  In  the  presence  of  Mr.  Blair,  the 
agent  of  the  delivering  line,  and  found  to  be 
in  bad  condition,  heating,  decaying,  and  rot- 
ting, on  account  of  the  negligence  of  the 
carrier  in  the  delay  and  failure  to  keep  the 
car  properly  iced  In  transit.  The  fair  mar- 
ket value  of  the  peaches  at  the  time,  if  they 
had  arrived  In  good  and  sound  condition, 
was  $2  per  crate,  and  there  were  490  crates. 
Clark  had  one  or  two  prospective  buyers  to 
examine  them,  but  could  not  make  a  sale, 
and  declined,  because  of  their  damaged  con- 
dition, to  accept  them  at  all  and  so  notified 
the  railroad  company,  which  kept  and  sold 
the  car  load  of  peaches,  realizing  $150  there- 
for. Said  Clark  testified  he  refused  to  ac- 
cept the  peaches  at  all  because  they  were 
damaged  in  their  total  value,  and  wired 
Payne,  the  consignee,  to  that  effect,  and  gave 
to  Blair,  the  ogent  of  the  delivering  line,  a 
copy  of  the  message  sent  to  Payne. 

The  court  Instructed  the  Jury,  including 
defendant's  Instruction  numbered  2,  as  fol- 
lows: "The  court  instructs  the  Jury  that  the 
consignee  cannot  refuse  to  accept  a  shipment 
on  account  of  its  damaged  condition;  that 
the  law  requires  the  consignee  to  accept 
freight  tendered  at  destination,  although  it 
may  be  in  badly  damaged  condition,  and  then 
it  becomes  the  duty  of  the  consignee  or  own- 
er to  dispose  of  the  goods  to  the  best  possi- 
ble advantage,  and  the  railroad  company, 
if  liable  et  all,  would  only  be  liable  for  the 
difference  between  the  market  value  of  the 
goods  U  they  had  been  delivered  In  a  market- 
able condition  and  the  market  value  In  their 
damaged  condition."  The  record  recites: 
"Counsel  for  defendant  argued  to  the  Jury, 
commenting  upon  instruction  No.  2,  offered 
by  defendant,  and  given  by  the  court,  that 
consignee  had  no  right  under  the  law  to  re- 
fuse to  accept  the  peaches  in  their  damaged 
condition,  but  that  it  was  the  duty  of  the 
consignee  to  accept  the  peaches  In  their  dam- 
aged condition  and  dispose  of  them  to  the 
best  possible  advantage ;  and,  if  the  railway 
company  was  liable  at  all,  it  would  be  only 
for  the  difference  between  the  market  value 
of  the  peaches,  if  they  bad  been  delivered 
in  good  condition  and  the  market  value  of 
the  peaches  in  the  condition  in  which  they 
arrived."  The  court  Interrupted  counsel  while 
making  this  argument  to  the  Jury,  and  in  the 
presence  and  hearing  of  the  Jury  stated  to 


counsel  that  he  was  placing  an  improper  con- 
struction upon  said  instruction  No.  2;  that 
the  consignee's  refusal  to  accept  the  peaches 
in  their  d«unaged  condition  would  not  be  a 
bar  to  the  plaintiff's  right  to  recover;  that 
the  plaintiff  would  have  the  right  to  re- 
cover regardless  of  the  fact  that  he  bad  re- 
fused to  accept  the  peaches  in  their  damaged 
condition.  The  defendant  saved  Its  excep- 
tions to  these  remarks  of  the  court 

The  Jury  returned  a  verdict  against  the 
defendant  for  $550,  and  from  the  Judgment 
rendered  thereon  it  appealed. 

W.  E3.  Hemingway,  Lovlck  P.  Miles,  and 
Thos.  B.  Pryor,  for  appellant  Robt  A. 
Bowe,  Rowe  &  Rowe,  and  C.  A.  Starbird, 
for  appellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  It  is  contended  here,  first,  that  the 
court  erred  in  Its  remark  to  the  Jury  rel- 
ative to  the  proper  construction  to  be  placed 
upon  said  instruction  No.  2,  and  in  stating 
that  the  consignee's  refusal  to  accept  the 
peaches  In  th^  damaged  condition  would 
not  be  a  bar  to  plaintifTs  right  to  recover, 
etc.  It  is  true  our  court  has  said  "a  common 
carrier  is  liable  in  damages  for  a  negligent 
delay  tn  the  transportation  of  property,  but 
the  owner  cannot  on  account  of  unreason- 
able delay  in  the  delivery  refuse  to  receive 
the  goods  and  sue  as  for  a  conversion." 
Railway  Co.  t.  Neusch,  139  S.  W.  679;  Rail- 
way V.  Pf^er,  90  Ark.  524,  119  S.  W.  642, 
22  L.  R»  A.  (N.  S.)  1107. 

[1]  This  suit  was  not  for  a  conversion  of 
the  car  of  peaches,  but  for  damages  for  the 
destruction  of  same,  in  effect,  by  delay  and 
failure  to  ice  in  transit,  causing  them  to  heat 
and  rot  and  rendering  them  worthless,  ac- 
cording to  plaintiff's  contention,  and  the 
court  correctly  declared  the  law  as  to  the 
measure  of  damages.  It  is  also  true  that  the 
peaches  were  not  entirely  without  value,  as 
the  consignee's  agent  concluded  they  were 
In  refusing  to  accept  them  when  tendered  by 
the  delivering  line,  and  that  they,  in  fitct. 
were  sold  by  said  carrier  for  $150.  But, 
even  if  the  refusal  to  accept  had  be«i  wrong- 
ful, the  carrier  could  not  have  abandoned  the 
shipment,  or  converted  It  to  its  own  use, 
without  liability  therefor.  C,  R.  I.  &  P.  By. 
Co.  V.  Pfeifer,  90  Ark.  B24,  U9  a  W.  6*2. 
22  L.  R.  A.  (N.  S.)  1107.  Recognizing  Its 
obligation.  It  sold  the  damaged  shipmat. 
realizing  therefor  $150,  and  there  is  no  proof 
indicating  that  said  amount  was  not  the  val- 
ue. The  carrier  was  then  bound  to  the  pay- 
ment of  the  difference  of  the  valne  of  the 
peaches  at  their  point  of  destination,  if  they 
had  arrived  in  a  sound  and  marketable  con- 
dition, and  their  value  as  they  did  reach  the 
market  in  the  damaged  condition,  and.  If 
plaintiff  had  been  able  to  establish  his  con- 
tention that  they  were  utterly  worthless  on 
arrival  because  of  the  carrier's  n^llgence, 
he  would,  of  course,  have  recovered  the  en- 
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tire  market  valae.  The  peaches  havbig  been 
shown  to  be  worth  $1S0,  his  damages  were 
necessarily  that  amount  leas  than  the  market 
value  of  the  shipment  at  the  place  of  destina- 
tion and  any  expense  the  carrier  reasonably 
incurred  In  the  sale  and  disposition  of  the 
fruit,  the  $160  belonging  to  him  the  same  as 
if  he  had  sold  the  shipment  therefor.  Be- 
cause plalntUf  failed  to  establish  his  con- 
tention that  the  shipment  of  peaches  was 
damaged  in  ite  full  Talue,  as  bis  agent  con- 
cluded when  be  refused  to  accept  them,  it 
does  not  follow  that  he  could  not  on  tliat 
account  recover  the  damage  he  did  prove,  and 
the  construction  placed  upon  said  instruc- 
tion No.  2  by  the  attorney  in  his  argument 
to  the  Jury,  that,  under  it,  they  could  not 
Dnd  for  the  plaintiff  at  all,  if  he  refused  to 
accept  the  shipment  in  its  damaged  condi- 
tion, unless  it  was  entirely  worthless,  was 
wrong,  and  the  court  committed  no  error  in 
Its  Interruption  of  such  argument  In  the  re- 
mark made  at  the  time  and  objected  to  here. 

[2]  2.  If  it  be  considered  that  the  provi- 
sion in  the  bill  of  lading  requiring  claim  for 
damages  to  be  reported  by  the  consignee  in 
writing  to  the  delivering  line  within  36  hours 
after  he  has  been  notified  of  the  arrival  of 
the  freight  at  the  place  of  delivery,  and  if 
such  notice  Is  not  there  given  that  none  of 
the  carriers  shall  be  liable,  is  a  reasonable 
regulation,  we  see  no  reason  why  it  should 
not  have  been  pleaded  in  defendant's  answer 
as  a  bar  to  plaintiff's  right  to  recover.  In 
other  words,  if  there  was  a  contract  limit- 
ing the  railroad  company's  liability  and  it 
wished  to  avail  itself  of  such  a  defense,  It 
should  have  set  it  up  in  its  answer.  Kansas 
City,  Pittsburg  &  Gulf  v.  Pace,  68  Ark.  257, 
«3  8.  W.  62. 

The  question  could  not  be  raised  by  a  de- 
murrer, which  does  not  reach  the  exhibits 
attached  to  the  pleadings  in  cases  at  law, 
and  the  demurrer  was  properly  overruled. 
It  Iiaving  been  in  fact  treated  as  raised  and 
the  case  having  been  tried  on  that  Issue,  we 
do  not  think  the  company  can  escape  liabili- 
ty on  account  of  It 

[3]  The  delivering  carrier  had  notice  of 
the  damaged  condition  of  the  shipment  of 
peaches  upon  its  arrival,  its  agent  being 
present  when  an  examination  thereof  was 
made  by  the  agent  of  the  consignee,  who  re- 
fused to  accept  the  shipment  on  account  of 
Its  damaged  condition,  and  who  also  gave 
its  said  agent  a  copy  of  the  telegram  ad- 
vising consignor  that  the  sliipment  of  peach- 
es was  damaged  in  their  total  value,  and  that 
he  refused  to  accept  them  on  that  account 
The  C0I7  of  the  message,  of  course,  was  in 
writing,  and  was  a  sufficient  compliance  with 
the  said  provision. 

[4]  8.  The  contract  of  shipment  the  bill 
of  lading,  was  made  with  appellee,  R.  G. 
Cumbie,  as  evidenced  by  said  bill  of  lading, 
and  he  had  the  right  to  bring  suit  thereon. 


Cantwell  v.  Padflc  Express  Co.,  58  Ark.  490, 
25  S.  W.  603;   section  0008,  Kirby's  Dig. 

[S]  If  others  were  wrongfully  joined  with 
him  in  said  complaint,  they  could  have  been 
stricken  therefrom  upon  motion  of  appellee, 
and,  if  the  demurrer  be  considered  as  such 
motion  and  properly  raised  the  question,  and 
should  have  been  sustained,  its  only  effect 
would  have  been  to  permit  the  suit  to  pro- 
ceed in  the  name  of  said  consignor  In  the 
bill  of  lading,  who  was  entitled  to  sue  and 
recover  the  whole  amount  of  the  damages, 
and  no  harm  could  have  resulted  to  appel- 
lant from  the  court's  action  thereon. 

The  Judgment  in  the  whole  case  is  right 
and  is  affirmed. 


FRAZIBR  et  al.  v.  STATE  BANK  OP 
DECATUR. 

(Supreme  Court  of  Arkansas.    Nov.  27,  1011.) 

1.  Bills  ano  Notes  (|  102*)— Execution  Uk- 

DEB    MiSTAKK— iDERXriT    0>    SUBJCOI-MAT- 
TBB. 

If  the  payee  of  a  note  of  a  corporation 
offered  to  renew  it  for  a  new  note  signed  by 
the  corporation  and  by  its  directora  person- 
ally, and  Bent  a  note  so  drawn  to  the  corpora- 
tion to  be  executed  and  returned,  and  the  di- 
rectors so  executed  it  that  it  bound  only  the 
corporation  and  themselves  in  their  official  ca- 
pacity without  calling  the  payee's  attention 
to  the  changes  therein,  and  the  payee  without 
noticing  such  change  surrendered  the  old  note, 
such  surrender  andf  acceptance  of  the  renewal 
note  would  not  bind  the  payee,  being  under 
a  mistake  of  fact  as  to  the  Identity  of  the  in- 
strument 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  241 ;   Dec.  Dig.  |  lOZ*] 

2.  Cancellation  of  Instbumxntb  (S  4*)— 
Rkfobmation  of  Inbtbuubntb  ({  19*)  — 
Remedy— Distinction. 

While  the  reformation  of  a  contract  in- 
volves its  attempted  enforcement  as  reformed, 
rescission  only  involves  the  abandonment  of  a 
contract  which  the  parties  did  not  intend  to 
make,  and,  while  a  party  cannot  have  a  con- 
tract leformed  for  a  mistake  which  is  not  mu- 
tual, he  can  have  it  rescinded  for  a  mistake 
on  his  part  only;  there  being  no  contract  be- 
cause of  a  want  of  meeting  of  the  minds  of 
the  parties. 

[Bid.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {  1;  Dec.  Dig.  { 
4:*  Reformation  of  Instruments,  Cent  Dig.  H 
74-78;    Dec.  Dig.  §  19.*] 

3.  Evidence  (S  433*)— Pabol  Evidencs— Va- 
BTINO  Note— Showing  Mistake. 

To  show  that  a  renewal  of  a  promissory 
note  originally  executed  by  a  corporation  was 
accepted  by  the  payee  under  the  impression 
that  it  was  signed  iiersonally  by  the  directors 
as  well  as  by  the  corporation,  when  it  was 
only  signed  by  the  directors  for  the  corpora- 
tion, does  not  violate  the  parol  evidence  rule; 
such  evidence  showing  a  mistake  as  to  the 
identity  of  the  subject-matter  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2002;    Dec  DUtTl  433.*] 

4.  Evidence  (i  433*)— Pabol  Bvidbhob— Va- 
BTINO  Note. 

The  rule  that  one  who  signs  a  contract 
without  reading  it,  when  he  has  an  opportunity 
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to  do  M,  cannot  rely  apon  Ms  ignorance  to 
avoid  the  contract,  would  not  apply  to  prevent 
the  payee  of  a  note  from  showing  that  a  re- 
newal note  was  accepted  by  it  under  the  be- 
lief that  it  was  signed  personally  by  the  di- 
rectors of  the  corporation  as  well  as  by  the 
corporation;  no  rights  being  asserted  under 
the  contract,  and  the  note  not  being  signed  by 
the  accepting  party  and  not  l>eing  the  sole 
evidence  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  (  2002 ;    Dec.  Dig.  {  433.*] 

6.  EsTOPPEX  (J  B8*)— Equitable  Estoppei/— 

IWJURT. 

Any  negligence  of  the  cashier  of  a  banlc 
in  accepting  a  renewal  note  without  examining 
it  to  see  if  it  was  signed  by  the  directors  of 
the  maker-corporation  personally  as  understood 
by  the  parties  would  not  estop  the  bank  from 
rescinding  acceptance  of  the  renewal  note  for 
mistalte,  in  absence  of  a  sliowing  that  the  par- 
ties had  clianged  their  position  to  their  injury. 
[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S$  144,  145;   Dec.  Dig.  {  68.*] 

6.  Altzbation  of  Instruments  (g  20*)— Ef- 
fect Upon  Rights  of  Parties— Altera- 
tion BY  One  Pledgor. 

The  alteration  of  an  instrament  by  one  of 
the  obligors  l>efore  delivery  for  the  purpose  of 
expressing  the  real  intention  of  the  parties  does 
not  avoid  the  contract 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  {{  158-189;  Dec. 
Dig.  i  20.*] 

7.  Corporations  (J  405*)— Note— Notioi  of 
Capacity  of  Person  Executing. 

The  fact  that  the  secretary  of  a  corpora- 
tion, in  signing  a  renewal  note  of  the  corpo- 
ration which  the  payee  understood  was  to  be 
tiigned  by  the  directors  personally,  in  adding 
the  word  "Sec."  to  show  that  he  signed  mere- 
ly for  the  corporation,  used  different  ink  from 
that  in  which  the  original  signatures  were 
written,  would  not  of  itself  give  notice  to  the 
payee  afterwards  accepting  the  note  of  such 
change. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {}  1822-1826;   Dec.  Dig.  |  405.*] 

8.  Alteration  op  Instruuents  ({  20*)— Al- 
teration BY  ONE  Party— Effect. 

In  absence  of  notice  to  the  payee,  a  ma- 
terial alteration  of  the  capacity  in  which  one 
of  the  makers  signed  would  not  aftect  the- lia- 
bility of  the  other  indorsers  or  makers. 

[E)d.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  gf  158-18d;  Dec. 
Dig.  {  20.»] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; J.  S.  Maples,  Judge. 

Action  by  the  State  Bank  of  Decatur 
against  W.  M.  Frazier  and  others.  From  a 
Judgment  for  plaintiff  against  part  of  the  de- 
fendants, tbey  appeal.     Affirmed. 

Rice  &  Dickson,  for  appellants.  McGlll  & 
Lindsey,  for  appellee. 


Mcculloch,  O.  J.  The  plaintiff,  state 
Bank  of  Decatur  (a  domestic  corporation,  en- 
gaged in  tlie  banking  business),  instituted 
this  action  in  the  circuit  court  of  Benton 
county  against  the  Sanders  Fruit  &  Manu- 
facturing Company  (another  domestic  cor- 
IMration)  and  certain  of  its  directors,  to  re- 


cover the  amount  of  two  promissory  notes, 
each  for  $1,000,  with  Interest,  executed  by 
said  defendants  to  plaintiff,  which  said  notes 
are  alleged  to  have  been  surrendered  to  de- 
fendants by  plaintiff  through  mistake.  It 
appears  from  the  record  tliat  separate  ac- 
tions were  first  Instituted;  but  during  the 
pendency  of  the  cases  the  pleadings  were 
lost,  and  a  complaint  was  substituted  cov- 
ering both  actions  and  treating  them  as  con- 
solidated. No  question,  however,  is  made 
upon  this  point.  A  trial  before  a  Jury  result- 
ed in  a  verdict  in  favor  of  plaintiff  against 
the  defendants  who  were  found  to  have  sign- 
ed the  notes,  and  the  latter  have  appealed  to 
this  court. 

It  appears  from  the  evidence  that  in  Sep- 
tember, 1907,  defendant  Sanders  Fruit  & 
Manufacturing  Company  borrowed  the  sum 
of  $1,000  from  plaintiCF  bank  and  executed 
its  note  therefor.  Payments  have  been  made 
from  time  to  time,  which  reduced  the  amount 
due  on  the  notp  to  the  sum  of  $400.  On 
November  25,  1907,  the  Sanders  Company 
borrowed  from  the  bank  $1,000  and  executed 
Its  note  therefor  with  certain  of  its  directors, 
who  are  defendants  in  this  action,  as  Joint 
makers  or  Indorsers,  and  on  January  3,  1908. 
the  Sanders  Company  borrowed  the  further 
sum  of  $1,000  from  the  bank  and  executed 
its '  note  with  defendant  Frazier,  who  was 
one  of  the  directors,  as  Joint  maker  or  in- 
doraer.  About  June  1, 1910,  after  these  notes 
became  due  and  were  unpaid,  negotiations 
began  between  the  parties  for  a  renewal 
thereof,  and  the  evidence  tends  to  show  that 
the  cashier  of  the  bank  proposed  to  the  de- 
fendants, by  written  correspondence  and 
verbally,  that  a  renewal  would  be  accepted 
in  the  form  of  a  new  note  signed  by  the  San- 
ders Company  and  indorsed  by  the  directors, 
or  some  of  them,  for  the  full  amount  of  the 
three  notes;  the  accrued  interest  to  be  paid 
at  the  time  of  the  renewal.  The  cashier  of 
the  bank  sent  to  the  defendants  by  mail  a 
form  of  note  to  be  executed  reading,  "We,  or 
either  of  us,  promise  to  pay,"  etc.  The  di- 
rectors of  the  Sanders  Company,  pursuant  to 
the  negotiations,  held  a  meeting,  and  after 
erasing  the  words,  "or  either  of  us,"  and  In- 
serting in  lieu  thereof,  "as  directors,"  exe^ 
cuted  the  note  for  the  Sanders  Company  and 
signed  It  in  their  official  capacities  as  direc- 
tors so  as  to  make  only  the  corporation  liable 
on  the  note.  One  of  these  directors,  the  de- 
fendant Frazier,  carried  the  note  to  the  bank, 
together  with  a  check  for  the  accrued  inter- 
est, and  delivered  the  same  to  the  cashier, 
saying,  as  the  testimony  tends  to  show,  "Here 
is  the  note,"  and  asked  for  the  old  notes. 
which  were  then  surrendered  to  him  by  tbe 
cashier.  The  cashier  testified  that  the  trans- 
action was  very  hurriedly  done  on  accouut 
of  Frazier  having  to  leave  in  a  few  minutes 
to  catch  a  train,  and  that  he  (witness)  did 
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not  take  time  to  examine  the  note  carefully, 
bnt  glanced  at  It  and  saw  that  the  names  of 
the  directors  were  signed,  and,  believing  that 
the  names  were  signed  so  as  to  bind  them-  as 
indorsers  or  Joint  makers,  he  accepted  the 
new  note  and  surrendered  the  old  ones,  and 
did  not  discover  the  mistake  until  some  time 
thereafter.  This  occurred  on  June  17,  1910, 
and  the  alleged  mistake  was  discovered  by 
the  cashier  on  July  8,  1910,  when  he  wrote 
to  the  Sanders  Company  and  each  of  the  di- 
rectors calling  their  attention  to  the  fact  that 
the  renewal  note  as  signed  did  not  make 
them  liable  and  that  a  new  note  must  be  ex- 
ecuted. The  evidence  adduced  on  the  part 
of  the  defendant  tended  to  show  that  they 
did  not,  in  signing  any  of  the  notes,  really 
Intend  to  make  themselves  liable  individual- 
ly; but  there  is  no  testimony  tending  to  show 
that  their  intention  was  ever  communicated 
to  the  bank. 

[1]  The  court,  over  the  objection  of  the  de- 
fendants, gave  the  following  Instruction: 
"No.  3.  The  court  charges  you  that  if  you 
find  from  the  evidence  that  plalntifF  held  the 
notes  sued  on  and  offered  to  defendants  to 
surrender  the  same  for  a  new  note  to  be 
signed  by  the  defendant  company  and  its 
directors,  or  some  of  them,  and  sent  the  de- 
fendants a  note  filled  out  to  be  executed  and 
returned,  and  that  defendants  so  changed 
the  note  and  executed  In  form  so  that  it  was 
only  the  note  of  the  defendant  company,  and 
presented  the  same  to  the  plaintiff  without 
calling  plaintiff's  attention  to  the  changes, 
and  that  plaintiff,  without  observing  or 
knowing  that  the  note  was  signed  only  as  the 
note  of  the  company,  surrendered  the  old 
notes,  tben  such  surrender  of  the  ol<^  notes 
and  acceptance  of  the  new  would  not  bind 
the  plaintiff,  and  the  title  in  the  old  notes 
and  the  right  to  recover  thereon  would  re- 
main In  the  plaintiff,  and  the  new  note 
would  be  void.  If  you  find  the  foregoing 
facts  by  a  preponderance  of  the  evidence, 
you  will  find  for  the  plaintiff." 

The  point  of  the  objection  to  this  instruc- 
tion Is  that  It  declares  as  a  matter  of  law 
that  Frazier's  omission,  when  he  presented 
the  note,  to  call  the  attention  of  the  cashier 
to  the  changes  in  the  note  and  the  different 
method  of  signing  it  from  what  bad  been 
called  for,  constituted  a  fraudulent  misrep- 
resentation which  would  avoid  the  accept- 
ance of  it  by  the  bank;  and  that  it  permitted 
the  Jury  to  find  for  the  plaintiff  even  though 
the  cashier  was  guilty  of  negligence  in  fall- 
ing to  examine  the  paper  before  he  accepted 
it 

While  the  question  is  not  free  from  doubt, 
we  are  of  the  opinion  that  neither  of  these 
objections  is  well  taken,  for,  if  the  facts  re- 
cited in  the  instruction  were  found  by  the 
Jury  to  exist  with  reference  to  the  acceptance 
of  the  note,  tben  the  bank  was  not  bound  by 
Its  acceptance  and  bad  a  right  to  rescind 
the  contract  and  reclaim   the  surrendered 


notes.  In  other  words,  if  the  acceptance  of 
the  new  note  was  made  under  circumstances 
recited  in  the  instruction,  the  acceptance  was 
made  upon  such  a  mistake  of  fact  as  would 
Justify  a  rescission  of  the  contract  of  re- 
newal. 

The  following  statement  of  the  law  taken 
from  a  decision  of  the  Massachusetts  court 
seems  to  be  the  one  which  should  control  in 
this  case:  "It  is  a  general  rule  that,  where 
parties  assume  to  contract,  and  there  is  a 
mistake  as  to  the  existence  or  Identity  of 
the  subject-matter,  there  is  no  contract,  be- 
cause of  the  want  ofmutual  assent  necessary 
to  create  one ;  for  in  the  case  of  a  contract 
for  the  sale  of  personal  property.  If  there  is 
such,  a  mistake,  and  the  thing  delivered  is 
not  the  thing  sold,  the  purchaser  may  refuse 
to  receive  It,  or,  if  he  receives  it,  may,  upon 
discovery  of  the  mistake,  return  it  and  re- 
cover back  the  price  which  he  has  paid." 
Hecht  V.  Batchelor,  147  Mass.  335,  17  N.  E. 
651,  9  Am.  St  Rep.  708.  To  the  same  effect 
see  Bridgevvater  Iron  Co.  v.  Enterprise  Ins. 
Co.,  134  Mass.  433;  Gardner  v.  Lane,  12  Al- 
len (Mass.)  39;  Sherwood  ▼.  Walker,  66  Mich. 
568,  33  N.  W.  919,  11  Am.  St  Rep.  631;  Mc- 
Kinnon  v.  Vollmar,  76  Wis.  82,  43  N.  W.  800, 
6  li.  R.  A.  121,  17  Am.  St  Rep.  178;  1  Page 
on  Contracts,  §  74;  Mecbem  on  Sales,  fi 
272,  842. 

The  principle  Is  announced  by  the  above 
authorities  in  cases  of  sale  of  chattels ;  but 
we  perceive  no  reason  why  It  should  not  be 
controlling  In  a  case  like  this,  where  there 
is  a  delivery  of  a  written  instrument  intend- 
ed as  a  renewal  of  a  former  contract,  and 
Where  it  Is  accepted  under  a  mistake  as  to 
its  identity.  It  is  clearly  a  case  of  mistake 
as  to  identity,  if  the  facts  are  found  to  exist 
as  recited 'in  the  Instruction,  for  the  cashier 
accepted  under  a  mistake  the  note  of  the 
Sanders  Company  when  be  had  called  for 
and  thought  he  was  accepting  the  note  of 
that  company  bearing  the  Individual  indorse- 
ment of  the  directors.  The  mistake  there- 
fore clearly  involved  the  question  of  identity 
of  the  instrument  accepted. 

[2]  The  argument  of  teamed  counsel  for 
defendant  is  based  upon  a  misconception  as 
to  the  difference  between  reformation  and 
rescission  of  a  written  contract  on  account 
of  mistake  of  one  of  the  parties.  The  dif- 
ference is  a  very  distinct  one,  for  the  ref- 
ormation of  a  contract  Involves  an  effort  to 
enforce  it  as  reformed,  whereas  rescission 
involves  an  effort  to  abandon  and  recede 
from  a  contract  which  the  party  did  not  In- 
tend to  make.  One  of  the  parties  to  a  con- 
tract cannot  have  it  reformed  on  account  of 
mistake  which  is  not  mutual,  for  to  do  so 
would  be  to  enforce  the  reformed  contract 
which  the  other  party  had  not  intended  to 
make.  But  a  different  question  Is  presented 
where  one  of  the  parties  to  a  contract  seeks 
to  have  it  rescinded  because  of  a  mistake  on 
his  part  tot  that  makes  only  a  case  of  there 
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being  no  contract  between  the  parties  on  ac- 
count of  the  fact  that  there  has  not  been 
a  meeting  of  the  mlnda  of  the  contracting 
parties. 

[3]  Nor  does  this  violate  the  rule  of  evi- 
dence which  forbids  varying  or  contradicting 
the  terms  of  a  written  instrument.  The  In- 
Btmment  did  not  become  the  evidence  of  the 
contract  between  the  parties  until  it  was  ac- 
cepted, and,  if  it  was  accepted  by  a  mistake 
as  to  Its  contents,  It  constituted  a  mistake 
as  to  the  identity  of  the  subject-matter  as 
much  as  if  it  had  been  the  delivery  of  any 
article  sold  and  purchased. 

[4]  The  decisions  of  this  court  in  McIIroy 
V.  Buckner,  35  Ark.  555,  Colonial  &  U.  S. 
Mortgage  Co.  v.  Jeter,  71  Ark.  185,  71  S.  W. 
945,  and  other  decisions  of  like  import,  hold- 
ing that  a  party  who  signs  a  contract  with- 
out reading  it,  wh^i  he  has  an  opportunity 
to  do  so,  cannot  plead  such  ignorance  in 
avoidance,  have  no  application  to  the  ques- 
tion now  before  us,  for,  when  a  written  in- 
strument is  signed  by  the  parties,  It  becomes 
the  sole  evidence  of  the  contract  between 
them  and  cannot  be  varied  or  contradicted 
by  parol  testimony  nor  reformed  save  upon 
clear  and  satisfactory  evidence  of  a  mutual 
mistake  as  to  its  contents.  In  the  present 
case  that  question  is  not  involved,  because 
no  rights  are  asserted  under  this  contract, 
the  instrument  was  not  one  to  l>e  signed  by 
the  accepting  party,  and  it  did  not  become 
the  sole  evidence  of  the  transaction  between 
the  parties. 

[5]  The  question  of  negligence  on  the  part 
of  the  cashier  in  accepting  the  new  note  and 
surrendering  the  old  one  without  examining 
the  former  is  not  involved  in  this  case,  for 
the  reason  that  there  is  no  evidence  to  the 
effect  that  the  makers  or  Indorsers  of  the 
old  notes  were  injured  thereby.  The  element 
of  estoppel  on  account  of  negligence  conid 
not  arise  unless  the  status  of  the  parties  had 
been  changed  to  their  disadvantage,  and  this 
does  not  appear  in  the  case.  We  are  there- 
fore of  the  opinion  that  the  instruction  com- 
plained of  was  correct,  and  that  the  evi- 
dence warranted  the  finding  for  plaintiff  in 


accordance  with  the  law  as  therein  declared. 

The  views  already  expressed  dispose  of 
the  assignment  of  error  relating  to  the 
court's  refusal  of  the  first  Inatructlon  asked 
by  the  defendants. 

It  appears  from  the  testimony  that  on  one 
of  the  notes,  after  being  signed  by  all  of  the 
directors  including  the  secretary,  and  before 
its  delivery  to  the  tashier  of  the  bank,  the 
secretary  added  the  abbreviation  "Sec."  to 
his  name  so  as  to  show  that  he,  as  well  as 
the  president,  had  signed  for  the  purpose  of 
attesting  the  signature  of  the  corporation. 
There  is  no  evidence  that  the  bank  knew  of 
this  change  in  the  note  after  It  was  signed, 
except  that  the  word  appeared  in  different 
Ink  from  that  of  the  original  signatures. 
Be  that,  however,  as  it  may,  the  testimony 
on  the  part  of  the  secretary  establishes  the 
fact  that  he  added  the  word  pursuant  to  the 
common  custom  of  signing  the  name  of  the 
corporation  to  add  his  own  name  as  secre- 
tary. 

[I]  An  alteration  made  by  one  of  the  obli- 
gors before  delivery  to  the  obligee  for  the 
purpose  of  expressing  the  real  intention  of 
the  parties  does  not  avoid  the  contract.  1 
Cyc  p.  148;  Foote  v.  Hambrlck,  70  Miss. 
157,  11  South.  567,  35  Am.  St  Bep.  631; 
Cole  V.  Hills,  44  N.  H.  227. 

[7, 1]  The  mere  fact  that  the  abbreviation 
"Sec."  was  in  different  Ink  does  not  of  itself 
make  it  a  manifest  or  ordinarily  observable 
alteration  so  as  carry  with  it  notice  to  one 
who  afterwards  accepts  it;  and  there  betaig 
no  other  evidence  of  notice  to  the  bank  that 
the  word  had  been  added,  even  if  the  alter- 
ation should  be  deemed  material,  it  did  not 
affect  the  liability  of  the  other  Indorsers  or 
makers  of  the  note.  State  t.  Churchill,  48 
Ark.  426,  8  S.  W.  352,  880. 

The  court  properly  overruled  the  defend- 
ant's motion  to  transfer  the  case  to  the 
chancery  court.  The  case,  as  already  stated, 
does  not  Involve  the  question  of  reformation 
of  the  instrument  sued  on,  and  no  grounds 
are  stated  in  the  answer  which  would  war- 
rant the  interposition  of  a  court  of  equity. 

Judgment  affirmed. 
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McCORD  et  al.  t.  SPRINKBL  et  al. 
(Supreme  Court  of  Texas.     Dec.  IS,  1911.) 

1.  OouBis  (I  247*)— JuBisDioTiow— B^WAL  De- 
cision or  CoTTBT  or  Givii.  Afpkau. 

Under  Rev.  St  1895,  art  941,  aubd.  8, 
I)roTiding  that  when  the  Jndcment  of  GMl  Ap- 
peals rerrersiiu;  a  Judgment  practicallr  settlea 
the  case,  as  ahown  in  the  petition  for  writ  of 
error,  the  Supreme  Court  amrminx  the  decision 
of  the  Court  of  Civil  Appeals  shall  render  final 
judgment,  a  petition  for  writ  of  error,  which 
alleges  tliat  the  judgment  of  the  Court  of  Civil 
Appeals  practically  settles  the  case,  because 
plaintifEs  in  error  have  no  defense  to  the  inter- 
vention of  the  defendants  in  error  other  than 
that  set  forth  in  their  answer,  which,  in  obedi- 
ence to  the  decision  of  the  Court  of  Appeals, 
must  go  out  on  demurrer,  and  plaintiffs  m  er- 
ror concede  the  fact  that  defendants  in  error 
are  interested  in  the  litigation,  and  that  the  de- 
cision of  the  Court  of  Civil  Appeals  is  final, 
gives  the  Supreme  Court  jurisdiction,  and  it 
will  enter  such  judgment  as  the  Court  of  Civil 
Appeals  should  have  entered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  SI  749-765;  Dec.  Dig.  i  247.*] 

2.  AssioNUKNTS  roB  BsNErrr  or  Obkditobs 
(S  250*)  —  Adhinistbation  of  EJbtatx  — 
ItioHTB  or  Cbeditors— Actions. 

Where  some  creditors  of  assigning  debtors 
sued  to  remove  the  assignees,  and  to  annul  a 
sale  by  them,  and,  after  obtaining  a  judgment 
-of  the  appellate  court  granting  them  the  relief 
prayed  for,  they  compromised  the  litigation, 
other  creditors  who  sought  to  intervene  were 
not  required  to  offer  to  contribute  to  the  ex- 
penses incurred  by  the  former  creditors. 

[Ed.  Note. — For  other  cases,  see  Assi^ments 
for  Benefit  of  Creditors,  Cent  Dig.  §§  792-794 ; 
Dec  Dig.  f  250.*] 

-8.    ASSIONMKNTB    FOB    BENEFIT    OF    CBEDITOBS 

(8  250*)— Rights  or  Creditobs- Actions. 
A  suit  by  creditors  of  assigning  debtors  to 
remove  the  assignees  and  annul  a  transfer  by 
them  is  a  suit  for  the  benefit  of  all  accei>ting 
<veditot8,  and  plaintiff  acquire  no  prior  right, 
but,  on  a  recovery,  the  fund  is  for  distribution 
among  all  the  accepting  creditors,  and  interven- 
ing creditors  need  not  show  that  a  fund  will  re- 
main after  the  plaintifb  have  been  paid. 

[B7d.  Note. — For  other  cases,  see  Assiimments 
for  Benefit  of  Creditors,  Cent  Dig.  Si  792-794 ; 
Dec.  Dig.  S  250.*} 

4.  Limitation  or  Actions  (S  133*)— Acceual 

— Olaius. 

Where  the  claims  of  creditors  of  assigning 
debtors  were  filed  with  the  assignees  within  the 
time  prescribed  by  law,  no  limitation  could  ac- 
crue thereafter  while  the  estate  was  in  process 
of  settlement 

(Ed.  Note.— For  ather  cases,  see  Umitation  of 
Actions,  Cent  Dig.  {  569;    Dec.  Kg.  S  133.*] 

6.  Assignments  fob  Benefit  of  Creditors 
(S  250*)— Actions  biy  Creditors— Laches. 
The  creditors  of  assigning  debtors  who  sue 
to  remove  the  assignees  and  annul  a  sale  by 
them  are  trustees  for  all  accepting  creditors, 
and  other  creditors  need  not  intervene  until  the 
trust  relation  has  been  repudiated,  and  a  fail- 
ure to  act  before  that  time  is  not  laches. 

(EM.  Note. — ^For  other  cases,  see  Assiimments 
for  Benefit  of  auditors.  Cent  Dig.  SS  792-794 ; 
Dec.  Dig.  I  250.*] 

6.  Assignments  fob  Benefit  or  Cbboitobs 
(S  250*) — Actions  bt  Cbeditors. 

The  participation  by  a  creditor  of  assigning 
debtors  in  a  fiiind  by  the  assignees  is  no  de- 


fense to  the  assignees  against  recovery  by  other 
creditors  for  the  estate. 

IBH.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors.  Cent  Dig.  SS  792-794; 
Dec.  Dig.  {  250.*] 

7.  Assignments  fob  Benefit  or  Cbeditobs 
(S  245*)— Actions  bt  Cbeditobs. 

A  creditor  of  assigning  debtors  who  became 
a  party  to  a  fraud  by  the  assignee  bv  purchas- 
ing the  proper^  of  the  debtors,  and  tnen  fraud- 
ulently conveying  the  same  to  the  assignee, 
could  not  recover  the  property  from  the  as- 
signee. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  H  780,  781 ; 
Dec.  Dig.  S  245.*] 

8.  Assignments  roB  Benefit  or  Cbeditors 
(8  250*)— Actions  by  Cbeditobs. 

Creditors  of  assigning  debtors  who  sue  to 
remove  the  assignees  and  annul  a  sale  by  them 
have  no  authority  to  compromise  the  rights  of 
the  estate,  but  the  suit  is  for  the  benefit  of  the 
estate,  and  the  fact  that  a  compromise  is  made 
is  no  defense  to  an  action  by  intervening  cred- 
itors who  have  the  same  right  to  recover  prop- 
erty for  the  estate  as  the  creditors  originally 
suing  had. 

[EM.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  |8  792-794; 
Dec.  Dig.  S  250.*] 

9.  Assignments  fob  Beneeit  or  Cbeditobs 
(§  250*)— Actions  by  Cbeditobs. 

A  sale  of  property  of  the  estate  of  assign- 
ing debtors  pending  a  suit  by  creditors  to  re- 
move the  assignees  and  annul  a  sale  and  for  a 
receiver  does  not  affect  the  title,  and  accepting 
creditors  intervening  in  the  suit  may  recover  it. 
[E«d.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  IS  792-794 ; 
Dec.  Dig.  i  250.*] 

10.  Assignments  fob  Benefit  or  Cbeditobs 
(I  250*)— Actions  by  Cbeditobs. 

A  settlement  of  the  fee  of  counsel  employed 
by  creditors  of  assigning  debtors  suing  to  re- 
move the  assignees  and  annul  a  sale  by  them 
and  for  a  receiver  gives  no  right  to  the  assignee 
as  against  intervening  accepting  creditors  or 
the  estate,  but  the  fee  must  be  settled  by  the 
court  in  adjusting  the  equities  of  creditors  of 
the  estate,  and  such  claims  cannot  be  adjusted 
in  the  suit 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  IS  792-794 ; 
Dec.  Dig.  I  250.*] 

11.  Assignments  fob  Benefit  or  Cbeditobs 
(J  250*)— Actions  by  Cbeditobs. 

^  Where  creditors  of  assigning  debtors  inter- 
vened in  a  suit  by  other  creditors  suing  for  to 
remove  the  assignees  and  for  an  annulment  of 
a  sale  by  tbem,  on  the  latter  creditors  attempt- 
ing to  compromise  the  litigation,  the  fact  that 
attorney's  fees  had  been  contracted  for  by  the 
interveners  was  not  available  as  a  defense  in 
the  suit ;  the  estate  not  being  interested  therein. 
[Ed.  Note. — For  other  cases,  see  Assijfnments 
for  Benefit  of  Creditors,  Cent.  Dig.  IS  792-794  r 
Dec.  Dig.  I  250.*] 

12.  Assignments  fob  Benefit  or  Cbeditors 
(§  250*)  —  Settlement  of  EJstatb  — Com- 
pbomisb— Effect. 

Where  an  assignee  for  the  benefit  of  cred- 
itors compromised  with  creditors,  and  thereby 
attempted  to  settle  a  suit  by  them  to  remove 
the  assignee  and  to  annul  a  sale  by  him  and  for 
a  receiver,  the  compromise  should  not  be  con- 
sidered in  the  settlement  of  the  estate,  except 
so  far  as  the  assignee  had  paid  such  creditors, 
in  which  case  the  assignee  should  receive  cred- 
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it  foi  the  amoant  paid  not  to  exceed  the  pro 
rata  share  of  such  creditors. 

[Ed.  Note. — For  other  cases,  see  Assiniments 
for  Benefit  of  Creditors,  Cent.  Dig.  S§  792-794 ; 
Dec.  Dig.  I  260.*] 

13.  ASSIONUENTB  FOB   BSNBFIT  OF   CREDITORS 

(i  250*)— Actions  bt  Cbeoitors— EIxpenses. 
Creditors  of  assigning  debtors  who  sue  to 
remove  the  assignee  and  annul  a  sale  by  him 
and  for  a  receiver  are  entitled  to  be  reimbursed 
for  attorney's  fees  and  costs  to  such  an  amount 
only  as  may  be  shown  to  have  contributed  to 
the  recovery  of  the  funds  of  the  estate,  where 
such  creditors  attempted  to  compromise  the  liti- 
gation, and  other  creditors  intervened  to  pro- 
tect the  rights  of  all  creditors. 

[E}d.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent.  Dig.  {S  792-794 ; 
Dec.  Dig.  i  250.*] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  W.  A.  Nabonrs  and  others 
against  A.  P.  McCord  and  another,  In  which 
W.  M.  Sprlnkel  and  others  intervened.  There 
was  a  judgment  of  the  Court  of  Civil  Ap- 
peals (129  S.  W.  379)  reversing  a  Judgment 
denying  relief  to  the  interveners,  and  A.  P. 
McCord  and  another  bring  error.  Affirmed 
and  rendered. 

M.  M.  Crane,  T.  S.  Henderson,  Monta  3. 
Moore,  Hefley  &  Watson,  Etherldge  &  Mc- 
cormick, and  L.  C.  McBrlde,  for  plaintiffs  In 
error.  W.  S. '  Banks  and  W.  A.  Morrison, 
for  defendants  in  error. 

BROWN,  C.  J.  The  -writ  of  error  was 
granted  because  the  decision  of  the  Court  of 
Civil  Appeals  (129  S.  W.  379)  practically  set- 
tled this  case.  The  litigation  began  prior 
to  1901,  and  grew  out  of  a  deed  of  assign- 
ment made  by  Crawford  &  Crawford  on 
March  16,  1896,  whereby  they  conveyed  to 
A.  P.  McCord  and  T.  S.  Henderson  the  prop- 
erty described  therein  as  assignees,  to  hold 
and  administer  for  the  benefit  of  the  cred- 
itors of  Crawford  &  Crawford.  McCord 
and  Henderson  qualified  under  the  s^tute, 
took  possession  of  the  property  of  the  es- 
tate, and  proceeded  with  the  execution  of 
the  trust  The  creditors  Involved  In  this 
litigation  proved  up  their  claims  according  to 
law,  which  claims  were  in  due  time  filed 
with  the  trustees.  The  assignees  sold  the 
property  of  the  estate  in  the  form  and  man- 
ner required  by  law,  and  Lawrence,  one  of 
the  creditors  and  a  party  to  this  proceeding, 
purchased  the  property  In  controversy,  and 
thereafter  conveyed  It  to  A.  P.  McCord,  one 
of  the  assignees.  A  portion  of  the  creditors 
Instituted  suit  in  the  district  court  of  Milam 
county  to  remove  McCord  and  Henderson  as 
trustees,  and  to  appoint  other  trustees  or  a 
receiver  to  administer  the  estate.  The  case 
has  been  in  this  court  three  times  prior  to 
this.  97  Tex.  526.  80  S.  W.  595;  100  Tex. 
456,  100  S.  W.  1152;  101  Tex.  494,  109  S.  W. 
913.  The  litigation  resulted  in  a  Judgment 
annulling  the  sale  to  McCord  and  a  Judg- 


ment also  against  the  Milam  County  Oil  Mill 
Company  for  certain  sums  paid  to  McCord 
as  dividends  on  stock  which  belonged  to  the 
estate  of  Crawford  &  Crawford. 

It  is  unnecessary  to  state  the  facts,  except 
those  on  which  this  proceeding  Is  based. 
When  this  case  was  before  us  the  third 
time,  this  court  entered  the  following  order 
therein:  "It  is  ordered  that  the  Judgment 
of  the  Ck>urt  of  Civil  Appeals  reversing  and 
remanding  this  case  be  affirmed,  and  that 
this  case  be  remanded  to  the  district  court 
of  Milam  county,  to  be  tried  In  accordance 
with  the  opinion  of  the  Court  of  Civil  Ap- 
peals, as  modified  by  this  opinion.  It  is  fur- 
ther ordered  that  the  defendants  in  error  re- 
cover of  the  plaintiffs  in  error  the  costs  of 
the  Court  of  Civil  Appeals,  and  that  the 
plalntlfls  in  error  recover  of  the  defendants 
in  error  the  costs  ol  this  court"  101  Tex. 
494,  109  S.  W.  91&  After  the  case  was 
returned  to  the  district  court,  0.  W.  Law- 
rence, J.  P.  Scarbrough,  W.  M.  Sprinkle,  and 
others,  all  defendants  In  error,  filed  petitions 
of  Intervention,  setting  up  the  facts  neces- 
sary thereto.  The  dates  of  filing  the  peti- 
tions are  not  important  All  except  Law- 
rence Joined  in  an  amended  petition  of  in- 
tervention. 

The  defendants  in  the  original  suit  filed 
exceptions  to  the  pleas  of  Intervention  to 
this  effect:  (1)  Interveners  do  not  offer  to 
do  equity.  In  that  they  do  not  offer  to  con- 
tribute to  the  expenses  Incurred  by  the  plain- 
tiffs. (2)  That  they  do  not  show  that  after 
the  original  plaintiffs'  claims  are  paid  there 
will  be  a  balance  available  to  them.  (3)  That 
it  appears  that  each  claim  was  barred  by  the 
statute  of  limitations  of  two  and  four  years. 
(4)  That  Interveners  have  been  guilty  of 
such  laches  and  delays  as  to  preclude  them 
from  any  right  in  the  recovery.  (5)  That 
Lawrence  was  a  party  to  the  fraud.  These 
exceptions  were  sustained  by  the  court,  from 
wliich  Judgment  the  appeal  was  taken. 

Instead  of  proceeding  according  to  direc- 
tions given  by  this  court  the  plaintiffs  com- 
promised with  McCord  and  the  mill  company, 
and  were  proceeding  to  appropriate  the  pro- 
ceeds to  themselves  and  their  attorneys,  which 
caused  the  intervention  by  defendants  In  er- 
ror. 

[1]  The  plaintiffs  in  error  allege  in  thdr 
application  for  writ  of  error  that  the  "Judg- 
ment of  the  said  Court  of  Civil  Appeals 
practically  settles  the  case,  for  that  plalntlfls 
in  error  have  no  defense  to  the  intervoitioD 
uf  defendants  in  error  other  than  that  set 
forth  in  their  answer  thereto,  wUch  answer 
must  in  obedience  to  the  decision  of  the 
said  Court  of  Civil  Appeals,  go  out  on  de- 
murrer, and  plaintiffs  in  error  concede  the 
fact  that  defendants  in  error  are  'acceptlsf 
creditors  of  the  assigned  estate,'  and  the 
said  decision  of  the  said  Court  of  Civil  Ap- 
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peals  la  final,  and  tberefore,  because  both 
of  the  finality  of  such  decision  and  of  the 
fact  that  it  practically  settles  the  case,  this 
court  has  Jurisdiction." 

Jurisdiction  of  this  case  is  conferred-  upon 
this  court  by  subdirision  8  of  article  911  of 
the  Revised  Statutes  of  1895,  which  reads 
as  follows:  "When  the  Judgment  of  the  Court 
of  Civil  Appeals  reversing  a  Judgment  prac- 
tically settles  the  case,  and  this  fact  is  shown 
in  the  petition  for  writ  of  error,  and  the  at- 
torneys for  petitioners  shall  state  that  the 
decision  of  the  Court  of  Civil  Appeals  prac- 
tically settles  the  case,  in  which  case.  If  the 
Supreme  Court  affirms  the  decision  of  the 
Court  of  Civil  Appeals,  it  shall  also  render 
final  Judgment  accordingly."  Under  the  alle- 
gations and  the  admissions  in  the  applica- 
tion, this  court  will  proceed  to  enter  such 
Judgment  as  the  Court  of  Civil  Appeals 
should  have  entered.  The  only  fact  left  open 
to  inquiry  by  the  Judgment  of  the  Court 
of  Civil  Appeals  being  admitted,  this  court 
will  enter  final  Judgment  affirming  the  Judg- 
ment of  the  Court  of  Civil  Appeals  unless 
it  appears  that  the  Judgment  is  erroneous  as 
a  matter  of  law. 

The  exceptions  of  the  defendants  McCord 
and  the  Milam  County  Oil  Mill  Company 
were  improperly  sustained  by  the  trial  court, 
and  the  exceptions  of  the  interveners  to  the 
special  pleas  of  the  defendants  except  as  to 
the  claim  of  Lawrence  should  have  been  sus- 
tained. 

We  will  briefly  examine  the  questions  pre- 
sented by  the  exceptions,  all  of  which  have 
been  correctly  decided  by  the  Court  of  Civil 
Appeals,  but  a  restatement  here  is  necessary 
that  the  action  of  this  court  may  be  under- 
stood from  this  opinion. 

[2]  (1)  In  no  phase  of  the  case  were  there 
any  equities  in  favor  of  McCord  and  the  oil 
mill  company  due  from  the  interveners,  hence 
no  ofter  to  do  equity  was  appropriate. 

[3]  (2)  The  original  plaintiffs  represented 
the  estate  of  Crawford  &  Crawford,  and  did 
not  acquire  a  prior  right  in  the  subject-mat- 
ter of  the  litigation,  which,  upon  recovery, 
will  become  a  fund  for  distribution  by  the 
court  among  the  accepting  creditors.  The 
original  plaintiffs  having  no  preference,  there 
w&s  no  necessity  to  allege  that  there  would 
be  a  balance  after  paying  plaintiffs. 

[4]  (3)  The  claims  of  interveners  having 
been  filed  with  the  assignees  within  the  time 
prescribed,  no  limitation  could  accrue  there- 
after while  the  estate  was  In  the  course  of 
settlement. 

[5]  (4)  The  original  plaintiffs  being  the  rep- 
resentatives of  the  estate  and  the  interven- 
ers, there  was  no  necessity  for  interveners 
to  take  action  until  the  plaintiffs  repudiated 
the  trust  relation  and  undertook  to  appropri- 
ate the  assets  to  themselves,  there  being  no 
need  for  action.  A  failure  to  act  does  not 
constitute  laches. 

[61  (6)  Certainly  Lawrence's  participation 
tn  ttie  fraud  can  furnish  no  defense  for  Mc- 


Cord against  recovery  by  other  creditors  for 
the  estate,  but  will  be  considered  as  to  Law- 
rence himself. 

The  suit  by  the  original  plaintiffs  was  for 
the  benefit  of  the  estate;  that  is,  for  all  ac- 
cepting creditors.  Nix  &  Storey  v.  Dukes, 
58  Tex.  96;  McCord  r.  Nabours,  101  Tex. 
494, 109  S.  W.  913,  111  S.  W.  144.  The  plain- 
tiffs having  abandoned  the  case,  the  inter- 
veners Tiad  the  same  right  to  recover  the 
property  for  the  estate  that  the  plaintiffs 
had. 

The  recovery  in  this  case  rests  upon  the 
fact  that  the  conveyance  by  Henderson  and 
McCord  to  Lawrence  and  the  conveyances  by 
which  it  was  returned  to  McCord  constituted 
a  fraud  in  law  and  was  void. 

[71  We  are  of  opinion  that  Lawrence  can- 
not recover  property  from  McOord  which  he, 
Lawrence,  had  fraudulently  conveyed  to  Mc- 
Cord. 

[S]  The  plaintiffs  in  the  original  suit  had 
no  authority  to  compromise  the  rights  of  the 
estate,  and  the  fact  that  it  was  so  made 
constitutes  no  defense  to  this  action.  Its 
terms  cannot  affect  this  case. 

[I]  The  mill  stock  still  belongs  to  the  es- 
tate of  Crawford  &  Crawford,  unaffected  by 
any  sale  made  during  the  pendency  of  this 
suit. 

(101  The  settlement  of  the  fee  of  counsel 
employed  by  plaintiffs  gives  no  right  to  Mc- 
Cord against  the  interveners  or  the  estate. 
Tliat  must  he  settled  by  the  district  court 
in  adjusting  the  equities  of  the  creditors  of 
the  assigned  estate,  if  the  facts  require  its 
adjustment.  Such  claims  constitute  no  de- 
fense to  this  action,  and  cannot  be  adjusted 
in  this  suit 

[II]  The  attorney's  fees  which  may  have 
been  contracted  for  by  any  of  the  interven- 
ers cannot  be  set  up  as  a  defense  in  this  suit 
It  is  a  matter  in  which  the  estate  is  not  in- 
terested, and  should  be  settled  with  those  par- 
ties, and  not  permitted  to  complicate  this 
proceeding.  The  special  pleas  of  plaintiffs 
in  error  presented  no  defense  to  this  pro- 
ceeding. 

We  have  gone  over  the  ground  covered  by 
the  excellent  opinion  of  Chief  Justice  Key  In 
order  to  connect  wltB  our  Judgment  the  facts 
upon  which  it  must  rest  and  to  express  the 
reasons  which  lead  to  our  conclusions. 

It  is  ordered  that  McCord  be,  and  he  is 
hereby,  removed  as  assignee  of  Crawford 
&  Crawford,  and  it  is  further  ordered  that 
the  Judge  of  the  district  court  of  Milam  coun- 
ty appoint  a  suitable  disinterested  and  com- 
petent person  to  be  receiver  for  the  estate 
of  Crawford  ft  Crawford,  such  receiver  to 
qualify  and  give  bond  as  the  law  requires; 
that  said  receiver  shall  take  charge  of  the 
assets  of  said  estate,  and  shall  demand  and 
receive  of  McCord  all  of  the  property  of  the 
estate  which  he  conveyed  to  Lawrence  which 
was  reconveyed  to  him.  Said  receiver  may 
claim  and  take  the  property  In  kind,  or  be 
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may  demand  and  recover  tbe  value  of  the 
same. 

It  la  ordered  that  judgment  be,  and  Is 
hereby,  entered  that  Lawrence  take  nothing 
by  thla  action,  and  that  he  shall  receive  noth- 
ing In  the  distribution  of  the  assets  hereby 
adjudged  to  the  estate  of  Crawford  &  Craw- 
ford, and  that  said  Lawrence  pay  all  costs 
which  have  accrued  or  may  accrue  by  reason 
of  his  intervention  herein.  It  Is  further  ad- 
judged that  the  Interveners,  except  Lawrence, 
recover  of  McCord  and  tiie  Milam  County 
Oil  Mill  Company  their  costs  accruing  In  the 
prosecution  of  their  interventions.  The  re- 
ceiver will  recover  from  McCord  all  dividends 
which  have  been  paid  to  him  upon  the  oil 
mill  stock  within  less  than  four  years  prior 
to  the  Institution  of  this  suit,  and  shall  re- 
cover from  McCord  and  the  Milam  County  Oil 
Bfill  Company  all  dividends  declared  and  paid 
upon  the  said  stock  since  the  time  notice  was 
served  upon  said  oil  mill  company  of  the 
filing  of  the  amended  petition,  which  made 
It  a  party  to  this  suit  with  legal  interest. 
McCord  will  be  entitled  to  receive  credit  in 
this  proceeding  for  so  much  of  the  money 
received  from  Lawrence  as  was  by  him  paid 
to  the  accepting  creditors  and  also  for  the 
services  rendered  by  him  to  the  estate,  as 
assignee,  exclusive  of  the  sale  to  Lawrence 
as  has  not  been  heretofore  allowed.  The 
district  judge  will  cause  the  clerk  of  the  dis- 
trict court  of  Milam  county  to  certify  to  this 
court  the  name  of  the  receiver  who  shall  be 
appointed  and  the  fact  of  his  qualification  to 
be  filed  with  the  record  In  this  court  The 
receiver  in  this  case  shall  be  under  the  con- 
trol of  the  judge  of  the  district  court  as  in 
other  cases. 

[12]  In  the  settlement  of  tbe  estate  the 
compromise  between  McCord  and  the  mill 
company  and  the  original  plaintiffs  will  not 
be  considered  except  that  if  McCord  has  set- 
tled with  the  said  plaintiffs,  or  any  one  of 
the  creditors  of  the  estate,  McCord  should 
receive  credit  for  the  amount  paid  to  such 
creditors,  not  to  exceed  the  pro  rata  to  which 
such  creditor  or  creditors  may  be  entitled  to 
receive  from  said  estate.  McCord  and  the 
mill  company  may  pay  the  debts  of  the  ac- 
cepting creditors  and  aU  costs  and  charges 
against  said  estate,  and  receive  a  discharge 
from  liability  to  said  estate,  and,  if  this  is 
done,  to  be  certified  to  us. 

[13]  The  original  plaintiffs  will  be  entitled 
to  be  reimbursed  for  attorney's  fees  and  costs 
in  their  proceeding  to  such  amount  only  as 
may  be  shown  to  have  contributed  to  the  re- 
covery of  the  funds  of  the  estate.  In  the 
settlement  of  the  estate  and  distribution  of 
the  funds  the  district  court  wUl  be  governed 
by  the  principles  of  law  announced  by  this 
court  In  this  and  former  opinions. 

It  is  further  ordered  that  the  judgment 
of  the  honorable  Court  of  Civil  Appeals  be 


afllrmed,  and  that  this  case  be  remanded  to 
the  district  court  of  Milam  county  to  be  pro- 
ceeded with  in  accordance  with  this  opinion. 
The  defendants  in  error  will  recover  of  Mc- 
Cord and  the  Milam  County  Oil  MUl  Com- 
pany all  costs  of  all  of  the  courts. 


WBIE  V.  STATD. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  20, 
1911.) 

DisoKDEBLT  House  ({  2*)— Eepeai.  of  Siat- 

XJTB. 

Acts  1907,  c  132,  defining  disorderly  and 
bawdy  houses,  and  prescribing  the  penalty  for 
keeping  such  houses  in  violation  of  the  act,  was 
not  r^ealed  by  Vagrancy  Act  1909,  c.  59,  pun- 
ishing as  vagrants,  among  others,  every  common 
prostitute  and  every  keeper  of  a  house  of  pros- 
titution, etc.,  and  repealing  all  conflicting  laws. 
[Ed..  Note.— For  other  cases,  see  Disorderly 
House,  Dec.  Dig.  S  2.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Dallas  County  Court,  at  Law; 
W.  P.  Whltehurst,  Judge. 

Lizzie  Weir  was  convicted  of  unlawfully 
keeping  a  house  of  prostitution,  and  she  ap- 
peals.   Affirmed. 

Wiley  &  Baskett,  for  appellant  E.  M. 
Clark,  Co.  Atty.,  Currle  McCutcheon,  Asst 
Co.  Atty.,  and  C.  E.  Lane,  Asst  Atty.  Gen., 
for  the  State. 

PBENDEBGAST,  J.  The  appellant  was 
charged  with  unlawfully  and  directly  keep- 
ing and  being  concerned  tn  keeping  a  cer- 
tain house  situated  in  Dallas  county  where 
prostitutes  were  permitted  to  resort  and 
reside  for  the  puri)ose  of  plying  their  voca- 
tion, and  as  a  house  kept  for  the  purpose  of 
prostitution.  She  was  found  guilty,  and  her 
punishment  fixed  at  a  fine  of  $200  and  20 
days  In  jail. 

The  statement  of  facts  and  bills  of  ex- 
ceptions were  filed  nearly  90  days  after  the 
adjournment  of  the  court  The  state  ob- 
jects to  the  consideration  therefore  of  any 
of  these.  The  appellant  in  his  brief  con- 
cedes in  effect  that  this  Is  correct  under  the 
decisions  of  this  court,  and  that  the  only 
question  he  can  raise,  and  does  raise  by  his 
brief,  Is  that  he  claims  that  this  act  of  tbe 
Legislature  of  1907  (page  246),  defining  dis- 
orderly and  bawdy  houses  and  prescribing  a 
penalty  for  the  violation  thereof,  under 
which  this  conviction  was  had,  was  repeal- 
ed by  Vagrancy  Act  1909,  p.  111.  This  was 
held  adversely  to  the  appellant's  contention 
in  the  case  of  Parshall  v.  State,  138  S.  W. 
759.  We  deem  it  unnecessary  to  again  take 
up  and  discuss  the  question  as  that  ma 
done  in  said  Parshall  Case. 

There   being   no   error   pointed  out,  the 
judgment  will  be  affirmed. 

DAVIDSON,  P.  J.,  dissents. 
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TATLOB  V.  STATE. 
(Court  at  Oriminal  Appeals  of  Texajs.    Dec.  13, 

IiABCENT  (I  14*)— Acts  CoNBTrroriNO. 

One  who  by  means  of  false  representations 
obtained  money  from  another  as  an  advance- 
ment for  work  to  be  thereafter  performed,  and 
who  failed  to  perform  the  work,  was  not  guilty 
ot  larceny  of  the  money  advanced. 

[Ed.  Note.— For  other  caseti,  see  Liarceny, 
Cent.  Dig.  §|  34-38 ;    Dec.  Dig.  {  14.*] 

Appeal  from  Ellis  Countjr  Cotirt;  J.  C. 
Lnmpklns,  Judge. 

H.  T.  Taylor  was  convicted  of  larceny,  and 
he  appeals.    Reversed  and  remanded. 

Clyde  F.  Winn,  for  appellant.  C.  B.  Lane, 
Aast  Atty.  Gen.,  for  the  State. 

HARPER,  J.  In  this  case  appellant  was 
prosecuted  under  an  information  alleging 
"that  H.  T.  Taylor  on  or  about  the  27tfa 
day  of  April,  A.  D.  1911,  and  before  the 
making  and  filing  of  this  information  and 
complaint,  in  the  county  of  Ellis,  state  of 
Texas,  did  unlawfully  and  fraudulently  take 
five  dollars  in  money,  current  as  money  of 
the  United  States  of  America,  of  the  value 
of  five  and  noAOO  dollars,  the  same  being 
the  corporeal  personal  property  of  O.  P. 
lionglno,  from  the  possession  of  said  O.  P. 
lionglno,  without  the  consent  of  the  said  O. 
P.  Longlno,  with  intent  to  deprive  the  said 
O.  P.  Longlno  of  the  value  thereof,  and  with 
the  Intent  to  appropriate  it  to  the  use  and 
benefit  of  him,  the  said  H.  T.  Taylor,  against 
the  peace  and  dignity  of  the  8tat&" 

The  evidence  offered  on  behalf  of  the  state 
is  as  follows:  "My  name  is  O.  P.  Ijonglno. 
I  live  in  Ellis  county,  Tex.,  about  5  mfles 
east  of  the  dty  of  Waxahacble,  Tex.,  and  I 
am  a  farmer.  On  the  27th  day  of  April, 
1911,  the  defendant,  H.  T.  Taylor,  came  to 
my  house  in  company  with  Mr.  A.  Dodson. 
Defendant  said  that  he  wanted  to  get  a 
place  where  he  could  work  and  chop  cotton. 
Mr.  A.  Dodson  recommended  the  defendant, 
and  said  that  he  thought  he  was  all  right 
Defendant  said  that  he  had  a  family  con- 
sisting of  a  wife  and  some  children  who 
could  chop  cotton;  that  he  had  a  force  of 
five  with  himself;  that  his  wife  and  children 
were  at  that  time  at  the  town  of  Cameron, 
Tex.;  that  he  wanted  to  get  a  place  with  a 
good  home  which  I  had;  and  that  he  would 
have  to  go  after  his  family,  and  that  he 
lacked  $5  of  having  enough  money  to  go 
down  there  and  get  them.  He  said  he  want- 
ed to  come  out  and  work  for  me  because  I 
had  a  good  home,  etc.,  and  that,  if  I  would 
let  him  have  the  $5  to  help  pay  for  going 
after  his  family,  he  would  go  and  get  them 
and  bring  them  up  to  my  place,  and  then  he 
and  they  would  work  and  chop  cotton  for  me 
until  the  $5  was  paid  back,  and  would  stay 


and  work  all  the  year.  He  was  to  have 
come  back  within  two  or  three  days.  But  he 
never  did  come  back  and  work  for  me,  and 
has  not  to  this  day.  This  conversation  all 
happened  in  Ellis  county,  Tex.  I  never  heard 
of  or  saw  him  again  untU  the  5th  day  of 
June  I  saw  him  in  Waxahacble.  The  money 
I  gave  him  was  of  the  value  of  $5." 

On  cross-examination  he  said:  "When  I 
gave  the  $5  to  the  defendant,  I  never  ex- 
pected to  get  this  $5  back  from  him,  but  did 
expect  to  get  it  in  another  form.  The  eon- 
tract  was  that  he  was  to  return  to  my  farm 
and  pay  me  back  the  $5  by  working  for  me. 
And  I  neyer  expected  to  get  this  $5  back 
when  I  gave  it  to  him.  I  kissed  this  $5  good- 
bye forever  when  I  gave  it  to  him.  Neither 
did  I  expect  to  get  back  from  defendant  any 
other  $S  in  money,  but  he  was  to  work  It 
out  for  me.  In  other  words,  I  paid  him  in 
advance  for  $5  worth  of  work,  and  be  was 
to  come  and  chop  this  $5  worth  of  work  out 
for  me.  If  I  had  not  thought  he  had  a 
wife  and  children  at  Cameron,  and  had  to 
have  this  money  to  bring  them,  I  would  not 
hare  let  him  have  it.  Defendant  appeared  to 
be  honest  and  sincere  at  the  time  he  made 
these  statements.  If  I  had  not  so  thought, 
I  would  not  let  him  have  the  money.  I  Just 
considered  that  I  had  advanced  him  $5  for 
work  to  be  done  in  the  future." 

Such  facts  do  not  constitute  theft,  and,  be- 
cause the  evidence  does  not  sustain  the  charge 
contained  in  the  information,  this  case  must 
be  reversed  and  remanded.  It  may  be  that 
appellant  told  a  falsehood,  yet  the  money 
was  loaned  to  him,  depending  on  his  promise 
to  come  back  and  work  it  out  If,  In  fact, 
appellant  did  not  "have  a  family  consisting 
of  a  wife  and  children  who  could  chop  cot- 
ton, making  a  force  of  five  with  himself," 
at  the  time  he  made  the  representation,  and 
the  prosecuting  witness  let  him  have  the 
money,  relying  on  this  statement,  an  indict- 
ment for  swindling  might  He,  but  the  facts 
do  not  make  a  case  of  theft. 

The  Judgment  is  reversed  and  the  cause 
is  remanded. 


BOYDSTON  ▼.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Dec.  13, 
1911.) 

1.  CamiNAi.  Law  (|  598*)— Continuancb— 
Absence  of  WnmssEs— Dtne  Diuoekob. 
Denial  of  a  first  application  for  a  contina- 
ance  for  the  absence  of  witnesses  who  would 
testify  to  matters  material  to  the  defense  was 
erroneous,  where  accused  showed  tiiat  he  had 
process  issued  for  the  witnesses,  and  that  they 
had  been  served  and  were  in  attendance  at 
the  former  term  of  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1335-1341;  Dec.  Dig.  § 
598.*] 
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2.  CMJasAi,  Law    (|  1092*)— Appkai>-Biix 
or  ExcBPTiONS— QxJiSTioNs  Reviewable. 
Matters  complained  of  in  bills  of  excep- 
tion not  approved  by  the  trial  court  cannot  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1092.*] 

Appeal  from  Burnet  County  Court;  J.  G. 
Cook,  Judge. 

Charles  Boydston  was  convicted  of  crime, 
and  he  appeals.    Reversed  and  remanded. 

C.  B.  Lane,  Asst.  Atty.  6en.,  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted 
under  complaint  and  Information,  alleging 
that  he  exposed  his  person  in  the  presence  of 
ladles. 

[1]  When  the  case  was  called  for  trial,  ap- 
pellant filed  his  first  application  for  a  con- 
tinuance on  account  of  the  absence  of  a 
number  of  witnesses,  which  was  by  the  court 
overruled.  Appellant  excepted  to  the  action 
of  the  court,  and  presents  the  matter  for 
review  In  his  first  bill  of  exceptions,  which 
was  by  the  court  approved.  Appellant  shows 
that  he  had  process  issued  for  all  the  wit- 
nesses named,  and  they  had  been  served, 
and  were  In  attendance  at  the  former  term 
of  court.  The  diligence  being  sufficient,  the 
only  question  relates  to  the  materiality  of 
the  testimony. 

The  state's  witnesses  state  that  appellant 
on  June  12th,  about  4  or  5  o'clock  in  the  aft- 
ernoon, came  near  the  residence  of  Mrs.  Will 
McDaniel,  and  exposed  his  person  in  a  man- 
ner that  would  render  him  guilty  of  the 
offense  charged  in  the  information.  The  ap- 
pellant in  hla  application  says  that  "the 
facts  which  defendant  expects  to  prove  by 
the  said  witnesses  Ara  Boydston,  Louis  Can- 
trell,  and  Frank  Hammack  are  the  follow- 
ing: The  said  witnesses  all  saw  the  de- 
fendant at  his  home  on  the  12th  day  of 
June,  1910,  at  about  3  or  4  o'clock  and  later, 
and  that  he  could  not  have  been  the  person 
that  committed  the  offense  as  alleged  by  the 
prosecuting  witnesses,  Mrs.  Will  McDaniel 
and  Miss  McDaniel.  That  at  the  time  the 
above  state's  witnesses  claim  that  defendant 
committed  this  offense  In  Burnet  county, 
Teis.,  that  he  was  at  his  home  in  Bell  coun- 
ty, Tex.,  several  miles  away,  and  could  not 
have  been  at  or  near  the  residence  of  Will 
McDaniel,  in  Burnet  county,  Tex.  That  by 
the  witnesses  Henry  Whitehead,  Mrs.  Hen- 
ry Whitehead,  and  O.  C.  Arnold  that  the 
prosecuting  witnesses,  Mrs.  Will  McDaniel 
and  Miss  McDaniel,  came  to  the  residence 
of  Henry  Whitehead  on  the  evening  after 
they  claim  that  the  offense  was  committed, 
and  that  they  were  not  excited  in  the  least, 
that  they  made  no  statement  and  told  them 
nothing  about  what  hnd  happened,  and  that 
they  noticed  nothing  unusual  about  their  ap- 
pearance, and  that  a  few  days  later  Mrs.  Will 
McDaniel  in  talking  to  them  about  the  mat- 


ter, after  she  had  looked  at  the  defendant 
for  the  purpose  of  identification,  made  this 
statement  that  she  did  not  know  whether 
Mr.  McDaniel  would  prosecute  Boydston  or 
not,  but  that  he  was  not  the  man  that  was 
at  her  house  on  the  evening  of  the  12tb  of 
June.    That  by  the  witness  W.  A.  Haines 
that  he  was  present  at  a  time  a  few  days 
after  the  offense  was  alleged  to  have  been 
committed  when  Mrs.  McDaniel  met  the  de- 
fendant  for    the   purpose   of  seeing    if  she 
could  identify  him   as   the  man   that  com- 
mitted the  offense,  and  that  after  carefull.v 
examining  the  defendant  positively  declared 
that'he  was  not  the  man;  that  the  man  that 
I  committed  the  offense  had  black  hair." 
I      Appellant  further  alleges  in  his  appUca- 
I  tion:   "That  the  witness  Ara  Boydston,  who 
I  is  his  wife,  and  Frank  Hammack,  are  both 
{  at  home  with  their  sick  mother,  and  that 
i  the  family  and  her  doctor  are   hourly  ex- 
pecting her  death."    That  the  other  witness- 
es named  are  not  absent  by  the  consent  or 
procurement  of  defendant,  and  he  does  not 
know  why  they   are  not  in  attendance  oq 
court. 

This  being  the  first  application  for  a  con- 
tinuance, diligence  being  shown,  and  the 
testimony  being  thus  shown  to  have  been  of 
a  material  nature,  the  application  sbonld 
have  been  granted. 

[2]  The  other  bills  of  exception  in  the 
record  are  not  approved  by  the  court,  and 
we  cannot  review  the  matters  complained  of 
in  them,  but  for  the  error  above  pointed 
out  the  Judgment  is  reversed,  and  the  cause 
is  remanded. 


WOODY  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec. 

20,  1911.) 

1.  Criminal  Law  (J  1081*)— Appeal— Juws- 

DICTION. 

Where  the  record  contains  no  notice  of 
appeal,  the  Court  of  Criminal  Appeals  has  no 
jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  $$  2722-2724;  Dec.  Dig.  I 
1081.*] 

2.  Cbiminal  Law   (|  1097*)— Statement  or 
Facts— Necessttt. 

In  the  absence  of  a  statement  of  facts, 
matters  dependent  upon  a  review  of  the  evi- 
dence cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  1097.*] 

Appeal  from  Taylor  Cotmty  Court;  Thos. 
A.  Bledsoe,  Judge. 

George  Woody  was  convicted  of  crime, 
and  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  [|]  This  record  is  be- 
fore us  without  containing  notice  of  appeal. 
Under  this  condition,  the  Jurisdiction  of  thl» 
court  has  not  attached,  and  the  appeal  will 
therefore  be  dismissed. 
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[2]  We  might  say,  In  this  connection,  that 
had  the  record  contained  notice  of  appeal, 
there  being  no  statement  of  facts  In  the  rec- 
ord, the  matters  presented  In  the  motion  for 
new  trial  In  the  court  below  could  not  be 
considered  here,  as  they  pertain  to  matters 
dependent  upon  a  review  of  the  evidence. 

The  appeal  Is  dismissed. 


WHITSTONB  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas. 

Dec.  20,  1911.) 

1.  Intozioatino  Liquobs  (S  223*)— WboSg- 
rui,  Sale— Vabiancb. 

In  a  prosecution  for  violating  the  local 
option  la^  evidence  held  to  indicate  a  sale  of 
liquor  to  B»  if  a  sale  was  made  to  any  one, 
and  not  to  P.,  as  alleged  in  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  223.*] 

2.  iHTOtlCATINO   LiQCOBS    ({   236*)— Wbong- 

TVi.  Sale— Evidence. 

In  a  prosecution  for  violating  the  local 
option  law,  evidence  held  insufficient  to  show  a 
sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  238.*] 

Appeal  from  Nacogdoches  County  Court; 
F.  P.  Marshall,  Judge. 

Will  Whltstone  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Re- 
versed and  remanded. 

C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  local  option 
case.  The  sale  Is  alleged  to  have  been  made 
to  Ned  Pye. 

The  facts  show,  for  the  state  through  the 
witness  Burns:  That  on  the  3d  of  December, 
1910,  he  was  in  the  little  town  of  Sacul. 
Ned  Pye  told  the  witness  he  wanted  a  quart 
of  whisky.  Witness  told  him  he  thought  he 
could  get  It  for  him,  and  further  told  him 
that  appellant  had  s6me  whisky.  Pye  gave 
the  witness  a  dollar  in  silver,  consisting  of 
two  half-dollar  pieces.  He  saw  appellant 
down  near  the  depot  with  a  package  of  eight 
quarts  of  whisky  that  he  had  Just  gotten 
out  of  the  express  office.  The  witness  said 
he  told  appellant  that  Ned  Pye  wanted  a 
quart  of  whisky,  and  appellant  replied,  "I 
am  doing  business."  Bums,  the  witness, 
then  went  to  Pye  and  got  the  two  half  dol- 
lars. Pye  got  part  of  the  money  from  Law- 
son  Blackburn.  That,  after  appellant  and 
the  witness  had  left  the  depot  and  gone  a 
short  distance,  appellant  stopped  and  put  his 
package  down.  Witness  told  him  it  was  too 
public  a  place  to  open  the  whisky.  He  pick- 
ed it  up  and  went  out  to  the  outer  part  of 
town  and  into  the  woods.  The  whisky  was 
in  a  box.  The  box  was  opened,  and  the  ap- 
pellant began  putting  the  whisky  out  of  the 
box  into  a  sack.  That  be  set  one  bottle  out 
on  the  ground  near  the  box.  The  witness 
says  he  put  the  money  in  the  box.     That 


when  he  had  put  the  rest  of  the  whisky  In 
the  sack,  Ned  Pye,  Lonnle  Blackburn,  and 
Irwin  Corley  walked  up,  and  Pye  said, 
"Look,  what  I  have  found,"  picked  up  the 
bottle  of  whisky,  and  walked  ott  with  it  That 
just  as  this  happened  the  constable,  Wallace, 
walked  up  from  the  opposite  side  with  a 
pistol  in  his  hand.  Defendant  picked  up  his 
sack  and  started  off.  That  Wallace  stopped 
him  and  took  him  to  town.  That  when  Wal- 
lace came  up  witness  left  and  went  home. 
He  says  he  did  not  get  the  money  out  of  the 
box  and  did  not  see  any  one  else  get  It; 
did  not  know  whether  defendant  saw  him 
put  the  money  In  the  box  or  not  This  wit- 
ness had  taken  12  quarts  of  whisky  out  of 
the  depot  this  same  day,  and  was  drinking 
some,  and,  as  he  expressed  It  was  feeling 
good.  He  did  not  tell  Pye  to  come  up  and 
get  the  whisky.  He  just  told  Pye  he  would 
try  to  get  some  whisky  for  him.  That  he 
did  not  know  where  he  was  and  did  not  see 
him  until  he  walked  up  and  picked  up  the 
wliisky  and  went  away  with  it  He  says 
he  did  not  give  the  defendant  the  money; 
that  he  put  it  in  the  box. 

The  constable  testified  that  he  saw  Pye 
walk  up  and  get  a  quart  of  whisky  and  walk 
off  with  it,  but  saw  no  money  pass;  .that  he 
stopped  the  defendant  and  arrested  him ; 
that  he  found  he  had  two  whole  silver  dol- 
lars, and  no  half-dollar  pieces;  that  he  sub- 
sequently went  back  and  got  the  box;  that 
there  was  no  money  in  It  The  witness  says 
he  did  not  search  the  witness  Jeff  Burns, 
and  did  not  see  him  any  more  that  day;  that 
after  the  defendant  made  bond  he  turned  the 
remaining  seven  quarts  of  whisky  over  to 
him  that  he  bad  taken  from  him. 

Anderson  testified  that  he  was  present 
when  Bums  and  defendant  left  the  depot 
with  some  whisky;  that  defendant  Invited 
himself  and  Bums  to  go  with  him  and  take 
a  drink.  He  says:  "We  had  given  him  whis- 
ky at  other  times  before  this  when  we  had 
whisky  and  he  asked  us  to  drink  with  him. 
When  we  had  gone  a  short  distance  from 
the  depot  the  defendant  stopped  and  started 
to  open  the  package  on  the  public  square. 
Jeff  Bums  told  him  not  to  open  it  there;  it  was 
too  public  a  place.  So  we  went  out  into  the 
edge  of  town  into  the  woods.  The  defendant 
set  the  box  down  and  began  taking  the  whis- 
ky out  He  put  it  all  In  a  sack  but  one  qtiart 
bottle,  which  he  set  out  on  the  ground.  At 
that  time  Ned  Pye  came  along  and  picked 
It  up,  saying,  'Look  here,  what  I  liave  f oun^.' 
Just  as  this  happened,  Mr.  Wallace  came  up 
and  arrested  Will  Whltstone  and  took  him  to 
town."  This  witness  did  not  hear  Burns  sa,* 
anything  to  the  defendant  about  getting  a 
quart  of  whisky  for  Ned  Pye;  tliat  they 
were  together  from  the  time  they  got  togeth- 
er at  the  depot,  after  defendant  got  tlie 
whisky,  until  Wallace  arrested  the  defend- 
ant;   that  he  did  not  bear  Burns  say  any- 
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thing  to  defendant  about  getting  a  quart  of 
wblsky  for  Ned  Pye,  did  not  hear  Bums  say 
anything  about  money,  and  did  not  see  him 
put  anything  In  the  box;  that  he  had  gone 
down  there  to  get  a  drink  of  defendant's 
whisky. 

The  defendant  himself  testified:  That  he 
and  another  man  named  Foreman  had  or- 
dered eight  quarts  of  whisky.  That  each 
one  of  them  was  to  have  four  quarts,  and  it 
was  addressed  to  both  of  them.  That  he 
took  the  whisky  out  of  the  express  of- 
fice, and  after  taking  it  out  he  Invited  the 
witness  Anderson  and  the  witness  Burns  to 
go  with  him  and  get  a  drink.  That  they  left 
the  depot,  going  across  the  side  of  the 
square  In  the  direction  of  a  lumber  shed. 
That  when  they  had  gone  alx>ut  50  yards  he 
stopped  and  started  to  open  the  package. 
This  was  in  the  daytime  and  in  plain  view 
of  the  depot  and  the  business  houses  of  the 
little  town  of  Sacul.  That  the  witness  Bums 
said:  "Let's  not  stop  here;  it  Is  too  public 
a  place."  That  he  picked  up  an  old  sack 
that  had  been  thrown  down  near  the  lumber 
shed  and  picked  up  his  package,  and  they 
went  on.  That  they  stopped  near  some  trees 
about  150  yards  from  town.  That  Bums 
and  Anderson  were  with  him  (appellant). 
That  he  opened  the  box  of  whisky  and  put 
all  of  it  into  .the  sack  except  one  bottle, 
which  he  set  out  for  the  purpose  of  taking  a 
drink  and  treating  his  friends.  That  at  this 
Juncture  Ned  Pye  walked  up  and  took  this 
bottle  of  whisky,  and  said,  "Look  here,  what 
I  have  found,"  and  walked  off  with  the 
whisky  Just  as  Mr.  Wallace  came  up  and 
drew  a  pistol  on  him  (appellant)  and  arrest- 
ed him.  That  Wallace  took  appellant  to 
town  and  chained  him  to  a  tree.  Appellant 
never  went  back  to  get  the  box.  He  states 
that  Bums  did  not  give  him  any  money  nor 
say  anything  about  paying  him  for  the  whis- 
ky; that  be  did  not  see  Bums  put  any  mon- 
ey in  the  box;  that  he  was  present  all  the 
time;  that  he  was  taking  the  whisky  out  of 
the  box  and  putting  it  into  the  sack,  and 
could  hare  seen  Bums  if  he  had  put  any 
money  in  the  box;  that  the  box,  sack,  and 
Jeft  Bums  were  all  right  in  front  of  him 
and  all  right  at  him;  that  Mr.  Wallace 
searched  blm  and  found  two  whole  silver 
dollars  in  his  pocket;  that  he  had  borrowed 
this  money  from  Albert  Dixon  that  day; 
that  he  did  not  have  any  half-dollar  pieces; 
that  he  did  not  let  Jeff  Bums  have  any 
whisky  for  himself  or  anybody  else;  that 
he  said  nothing  about  buying  the  wUsky 
for  Ned  Pye  or  anybody  else,  and  did  not 
pay  him  any  money  or  promise  to  pay  him 
any  money.  This  Is  the  substance  of  the 
evidence. 

ri]  We  have  stated  the  case  more  fully,  per- 
haps, than  was  necessary  on  the  facts.  The 
evidence  does  not.  In  our  Judgment,  show  a 
sale  to  the  alleged  purchaser  Pye;    but,  if 


there  was  any  sale  at  all,  it  was  made  to 
Bums,  and  not  to  Pye.  Appellant  was  not 
charged  with  selling  Intoxicating  liquor  to 
Bums.  Bums  was  the  agent  and  friend  of 
Pye  seeking  to  obtain  whisky  from  some  one 
for  Pye,  and  wanted  appellant  to  obtain  it 
[2]  This  evidence,  in  our  Judgment,  falls  to 
show  that  a  sale  was  consummated  even  to 
Bums;  but,  if  there  could  be  any  sale  at  all.  It 
was  to  Bums  and  not  Pye.  The  state  relied 
upon  the  evidence  of  Bums  to  make  out  its 
case,  and  his  testimony,  in  connection  with 
the  testimony  of  the  other  witnesses,  is  en- 
tirely too  uncertain  and  filmsy  in  Its  charac- 
ter to  authorize  a  conviction,  and  does  not 
carry  that  cogency  which  is  necessary  to  show 
that  appellant  made  the  sale  to  Bums  or  to 
any  one;  but  under  any  conduslon  to  be 
reached  under  the  facts  of  this  case,  if  the 
sale  was  made  at  all,  it  was  only  made  to 
Bums,  and  not  to  Pye.  Under  a  nnmber 
of  decisions  of  this  court  this  would  not 
constitute  a  sale  to  Pye;  but,  if  the  same 
was  made  at  all,  it  was  made  to  Bums. 
Miles  V.  State,  138  S.  W.  398;  Bruce  t. 
State,  39  Tex.  Cr.  R.  26,  44  S.  W.  852;  Smart 
V.  State,  49  Tex.  Or.  R.  373,  92  S.  W.  810; 
Vincent  v.  State,  65  S.  W.  820;  McLeod  t. 
State,  44  S.  W.  1090;  Oxford  v.  State,  97  & 
W.  484;  Whittlesey  v.  State,  60  Tex.  C3r.  R. 
291,  131  S.  W.  1093;  Kennard  v.  State,  141 
S.  W.  88,  dedd^ed  at  the  present  term  of 
the  court 

There  are  other  matters  in  the  case,  but 
this  matter  disposes  of  the  case  sufficiently, 
and  it  is  ordered  that  the  Judgment  be  re- 
versed, and  the  cause  remanded. 


DOUGLAS  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  20^ 

Criminai.  Law  (|  1090*)— Appbai.— Birx  or 

ExcBPTioNS— Necessitt. 

Matters  set  out  In  a  motion  for  new  trial 
requiring  verification  in  some  way,  by  the  court 
or  bystanders  cannot  be  reviewed  in  the  ab- 
sence of  a  bQl  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Dec.  Dig.  |  1090.*] 

Appeal  from  Dallas  County  Gonrt,  at 
Law;   W.  F.  Whiteburst,  Judge. 

WUl  Douglas  was  convicted  of  cariyins 
a  pistol,  and  he  appeals.    Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  ttae 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  carrying  a  pistol;  his  punishment 
being  assessed  at  a  fine  of  $100  and  30  days' 
imprisonment  in  the  county  Jail. 

This  record  is  before  us  without  bills  of 
exception  or  statement  of  facts.  Several  of 
the  matters  set  forth  In  the  motion  for  new 
trial  are  not  verified  by  bill  of  exceptions. 
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without  which  thejr  cannot  be  revised,  as 
they  are  matters  that  would  require  verifi- 
cation in  some  way  by  the  court  or  by  by- 
standers if  the  court  refused  the  bills. 
There  are  no  bills  of  exception  in  the  rec- 
ord. The  other  matters  cannot  be  reviewed 
In  the  absence  of  statement  of  facts. 
The  Judgment  will  be  affirmed. 


LATHAM  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     Not. 

22,  1911.    State's  Rehearing  Denied  Jan. 

8,  1912.) 

Seduction    (J  37*)  —  Ikdiotment  —  Si^ffi- 

CIENCT. 

An  indictment  charging  that  accused  had 
carnal  knowledge  of  prosecutrix  under  a 
"prom"  of  marriage  is  insufficient  to  charge 
seduction. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  {§  63-«6;    Dec.  Dig.  8  3T.*] 

Appeal  from  District  Court,  Cass  County; 
P.  A.  Turner,  Judge. 

Manie  Latham  was  convicted  of  seduction, 
and  he  appeals.  Reversed,  and  prosecution 
ordered  dismissed. 

O'Neal  ft  Figures  and  O'Neal  ft  Allday,  for 
appellant  C  B.  Lane,  Asst  Atty.  Oen.,  for 
the  State. 

HARPER,  J.  In  this  case  appellant  was 
charged  by  indictment  with  the  ofTense  of 
seduction,  and,  when  tried,  was  convicted 
and  sentenced  to  the  penitentiary  for  a  term 
of  five  years,  from  which  Judgment  he  has 
appealed  to  this  court 

The  indictment  in  this  case  reads  as  fol- 
lows: "In  the  Name  and  by  the  Authority 
of  the  State  of  Texas:  The  grand  Jurors  for 
the  county  of  Cass,  state  aforesaid,  duly  or- 
ganized as  such  at  the  August  term,  A.  D. 
1910,  of  the  district  court  for  said  county, 
upon  thdr  oaths  in  said  court  present  that 
Manie  Latham  on  or  about  the  24th  day 
of  December,  A.  D.  one  thousand  nine  hun- 
dred and  eight,  and  anterior  to  the  present- 
ment of  this  indictment,  in  the  county  of 
Cass  and  state  of  Texas,  did  then  and  Ukere 
unlawfully  seduce  Emma  Miller,  an  unmar- 
ried woman  under  the  age  of  twenty-five 
years,  and  did  then  and  there  obtain  carnal 
knowledge  of  the  said  Emma  Miller  by 
means  and  in  virtue  of  a  prom  of  mar- 
riage to  her,  previously  made  by  him  the 
said  Manie  Latham,  against  the  peace  and 
dignity  of  the  state." 

Appellant  filed  a  motion  to  quash  the  in- 
dictment because  In  an  indictment  for  se- 
duction it  is  necessary  to  charge  a  promise 
to  marry,  while  in  this  indictment  there  is 
no  sudi  allegation,  but  that  the  word  "prom" 
is  used  for  promise.  In  the  case  of  Wells  v. 
State,  BO  Tex.  Cr.  R.  602,  98  8.  W.  862,  It 
is  held  that  where  the  indictment  charged 


that  appellant  "did  then  and  there  unlaw- 
fully and  famdulently  take  from  the  posses- 
sion," etc.,  that  there  was  no  such  word  as- 
"famdulently,"  and  the  indictment  was  l>ad. 
In  the  case  of  Jones  v.  State,  25  Tex.  App. 
621,  8  S.  W.  801,  8  Am.  St  Rep.  449,  the 
word  "appriate"  was  used  instead  of  "ap- 
propriate," and  the  indictment  was  held  de- 
fective. In  Evans  v.  State,  34  Tex.  Cr.  R. 
110,  29  S.  W.  266,  for  the  word  "possession" 
"posslon"  was  written,  and  the  indictment 
was  held  vicious.  See,  also,  the  case  of 
Scroggins  v.  State,  36  T«c.  Cr.  R.  118,  35 
S.  W.  968,  and  authorities  there  cited. 

If  the  word  "promise"  was  not  material 
in  charging  the  oftense,  a  different  rule 
might  prevail,  for  if  by  rejecting  the  word 
"prom"  as  surplusage,  or  if  it  was  followed 
by  other  words  which  sufficiently  charged' 
the  offense,  the  Indictment  would  be  good. 
In  the  case  of  Bailey  v.  State,  141  S.  W. 
224,  decided  at  this  term  of  the  court  in  an> 
indictment  where  ^he  defendant  was  charg- 
ed with  incest  and  the  allegation  was  that 
he  did  "canally  and  incestuously  know,"  etc., 
the  indictment  was  held  good,  for,  if  you  re- 
jected the  word  "canally"  as  surplusage,  the- 
indictment  would  still  charge  the  offense  in 
specific  terms,  and,  taking  this  word  with 
the  words  that  preceded  and  followed  it,  it 
was  dear  that  it  was  but  a  mistake  in  spell- 
ing; and,  if  the  word  "prom"  in  this  indict- 
ment was  followed  by  other  words,  which 
sufficiently  charged  the  offense,  a  different 
question  would  be  presented.  But,  inasmuch 
as  there  can  be  no  aSeose  of  seduction  un- 
less a  promise  of  marriage  is  alleged  and 
proven,  and  this  indictment  contains  no  such 
allegation,  the  court  erred  in  not  quashing  it. 

As  the  indictment  is  fiitally  defective,  it  is- 
useless  to  discuss  the  other  questions  pre- 
sented. 

The  Judgment  is  reversed,  and  the  prose- 
cution ordered  dismissed. 


JONES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Oct. 

25,  1911.    Rehearing  Denied  Dec.  13, 

1011.) 

1.  Cbixinai,  Law    (g  1169*)— Appbai-— Ver- 
dict— Conclusiveness. 

Contradictions  in  the  evidence  are  for  the 
consideration  of  the  jury  in  the  trial  court 

rBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  |{  3074-3083;  Dec.  Dig.  » 
1159.«] 

2.  Homicide  (5  236*)— Sutfioienot  of  Evi- 
dence—Cause. 

In  a  prosecution  for  killing  a  newborn 
child,  evidence  held  to  sustain  a  finding  that 
the  child's  head  was  mashed  in  and  its  neck 
broken. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  495-499;   Dec.  Dig.  f  236.*] 
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.'5.  Homicide   (|  254*)— Sufficibnct  of  Evi- 
dence. 

Evidence   Arid   to  sustain  a  convlctioii  of 

murder  in  the  second  degree. 
[Ed.  Note.— For  otlier  cases,  see  Homicide, 

Cent.  Dig.  §S  533-538;    Dec.  Dig.  S  254.»] 

4.  Criminal  Law    (J  1091*)— Appeal— Biix 

OP  Exceptions— Sufficiency. 

A  bill  of  exceptions  taken  in  a  prosecution 
for  Icilling  a  cliild,  just  after  its  birth  in  P.,  to 
which  the  mother  and  S.  its  putative  father 
tiad  come,  showed  that  the  child's  mother, 
while  testifying  for  the  stat«,  was  asked  who 
came  with  her  when  she  came  to  P.,  and  she 
answered  that  S.  came  to  P.  with  her;  the 
question  being  objected  to  as  irrelevant  and 
immaterial,  and  as  to  a  transaction  between 
witness  and  S.  in  accused's  absence.  The 
court  allowed  the  bill  of  exceptions  with  the 
explanation  that  accused's  evidence  showed 
that  he  came  to  P.  at  S.'s  invitation,  and  saw 
witness  and  8.  at  another  town  a  day  or  two 
before  accused  came  to  P.  Held,  that  the  bill 
of  exceptions  was  defective,  so  that  it  would 
not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  2S03-2843;  Dec  Dig.  | 
1091.»] 

6.  Criminal  Law    (J  1001*)— Appeal-Bill 

OF  Exceptions— Sufficiency. 

In  a  prosecution  for  Icilling  a  newborn  in- 
fant, of  which  S.  was  the  putative  father, 
while  purporting  to  act  as  a  physician  at  the 
birth,  accused  took  a  bill  of  exceptions  which 
only  showed  an  objection  to  a  question  to  the 
child's  mother,  "What  was  your  condition  with 
reference  to  being  in  a  family  way?"  to  which 
she  replied,  "I  was  in  a  family  way,  and  it  was 
nearly  time,"  which  bill  the  trial  judge  quali- 
fied by  stating  that  accused  had  stated  that  be 
examined  the  mother  before  he  came  to  the 
place  where  the  child  was  born,  and  found  her 
pregnant.  Another  exception  was  to  a  ques- 
tion as  to  when  witness  became  acquainted 
with  S.,  which  the  judge  qualified  by  stating 
that  witness'  testimony  showed  that  S.  was  the 
father  of  her  child.  Another  bill  of  excep- 
tions was  as  to  the  question,  "Who  was  the 
father  of  your  child?"  witness  answered,  "S.," 
which  was  qualified  by  stating  that  accused 
testified  that  he  examined  witness  and  found 
her  pregnant.  Another  bill  of  exceptions  was 
to  a  question,  "You  say  that  after  they  broke 
its  neck,  they  put  it  in  bed  with  you,  and  you 
then  went  to  sleep?"  which  was  qualified  by 
stating  that  witness  had  testified  that  accused 
put  his  hands  on  the  collar  bone  of  th«  baby 
and  jerked  its  head  up  and  around,  and,  when 
witness  objected  that  accused  was  killing  the 
baby,  he  and  the  father  said  that  it  would  die 
anyhow.  Held,  that  the  bills  of  exceptions 
were  so  defective  that  they  would  not  be  con- 
sidered, being  merely  isolated  questions  and 
answers. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2803-2343;  Dec.  Dig.  t 
1091.»] 

6.  Criminal  Law  (S  1091*)— Bills  of  Ex- 
ception—Setting  Out  Evidence. 

A  bill  of  exceptions  must  be  full,  and 
state  enough  of  the  evidence  or  facts  to  render 
intelligible  the  rulings  excepted  to;  exceptions 
to  merely  isolated  questions  being  insufficient. 
[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2803-2843;  Dec.  Dig.  i 
1091.*] 

7.  Criminal    Law    ('S    915*)- New    Tbiai^ 
Necessity  of  Objection. 

Error  in  not  requiring  accused  to  be  pros- 
ecuted under  his  true  name,  instead  of  under 


that  and  an  alias,  cannot  be  first  raised  on  mo- 
tion for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.Dig.  }{  2152-2158;  DecDig.  |915.*1 

8.  Criminal  Law  (J  1167*)  —  Appeal  — 
Harmless  Error. 

Accused  was  indicted  as  J.,  alias  W.,  and 
when  the  state  began  to  introduce  evidence 
and  the  district  attorney  had  referred  to  ac- 
cused as  J.,  alias  W.,  his  counsel  stated  that 
his  name  was  J.,  and  he  had  never  gone  by  the 
other  name,  and  asked  that  he  be  prosecuted 
in  bis  real  nam«,  and  the  court  stated  that  it 
would  enter  an  order  to  that  effect,  but  failed 
to  enter  it,  and  referred  in  the  instructions  to 
J.,  alias  W.  Accused  testified  that  he  regis- 
tered at  the  hotel  at  which  the  crime  was 
claimed  to  have  been  committed  as  W.  Held. 
that  accused  could  not  have  been  injured  by 
the  court's  failure  to  enter  an  order  directing 
accused  to  be  prosecuted  under  the  name  of 
J.,  his  true  name. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1167.*] 

9.  Criminal    Law    (S  918*)- New    Tbial- 

JNECE8SITY  of  OBJECTION. 

Variance  between  the  name  of  the  fore- 
man of  the  jury,  as  drawn  and  served  and  as 
signed  to  the  verdict,  cannot  first  be  raised  on 
motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.Dig.  ${  2219-2224;  DecDig.  g  918.»1 

10.  Criminal  Law  (S  1175»)  —  Appeal  — 
Harmless  Error— Prejudicial  Effect. 

W.  C.  "Brackeen"  was  drawn  on  the  ve- 
nire, and  served  as  foreman  of  the  jnry,  and 
signed  the  verdict  by  that  name,  but  signed  it 
BO  that  it  looked  like  "Brecheen."  Accnsed's 
counsel  had  known  the  juror  for  years,  and  ac- 
cepted him  as  a  juror,  and  saw  him  hand  the 
verdict  to  the  court,  and  heard  it  read  with 
his  name  as  foreman  without  objection.  Held, 
that  accused  could  not  have  been  prejudiced  by 
any  apparent  misspelling  of  the  juror's  name. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  8179-3182;  Dec  Dis.  { 
1175.*] 

11.  Criminal  Law  (S  1037*)—Appeal— Ob- 
jection Below— Necessity— Impbopee  Ar- 
gument. 

Accused  not  having  asked  a  special  charge 
to  the  jury  not  to  consider  improper  argument 
by  the  state's  attorney  cannot  complain  on  ap- 
peal. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  1691,  2645;  Dec  Dig.  i 
1037.*) 

12.  Homicide  (S  285*)— Instbuctionb. 

It  was  error,  in  a  prosecution  for  killing 
an  infant  in  which  there  was  no  evidence  to 
show  passion,  to  charge  that  if  defendant,  with 
his  implied  malice,  "in  a  passion  aroused  with- 
out adequate  cause,"  unlawfully  killed  the  in- 
fant, etc. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  S§  606-609;   Dec  Dig.  |  295.*] 

13.  Homicide  (S  340*)— Appeal—Haricijess 
Ebbob  —  Prejudicial  Efteoi  Favokable 
TO  Accused. 

Error  in  a  prosecution  for  kilUng  an  in- 
fant for  predicating  an  instruction  upon  a  kill- 
ing "in  a  passion  aroused  without  adequate 
cause,"  when  there  was  no  evidence  of  pas- 
sion, was  not  prejudicial  to  accused,  so  as  to 
be  reversible,  especially  where  he  received  the 
lowest  penalty  for  second-degree  mnrder. 
since,  if  the  quoted  words  had  any  elfect  at  all. 
they  placed  a  greater  burden  on  the  state  than 
they  should  have  done;    Code  Cr.  Proc  18%. 
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nrt.  723,  proTiding  that,  whenever  it  appears 
by  the  record  that  any  of  the  requirements  of 
the  preceding;  articles  relating  to  instructions 
have  been  disregarded,  the  judgment  shall  not 
{>e_  reversed,  unless  the  error  was  calculated  to 
injure  the  rights  of  defendant,  and  was  except- 
ed to  at  trial  or  on  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  71fr-720;    Dec.  Dig.  {  340.*] 

14.  Cbiminai,   Law    (§   1172*)  —  Appeai,  — 
Habule^  Ebror— Instructions. 

In  a  prosecution  for  the  murder  of  a  new- 
born child,  in  which  accused,  while  acting  as 
attending  physician,  was  claimed  to  have'killed 
if  in  the  presence  of  the  father  "and  mother, 
thl»  -bourt  instructed  that  if  defendant,  either 
alone,  or  acting  together  with  the  father  as 
principal,  unlawfully  liilled  the  infant  child  by 
breaking  and  dislocating  its  neck,  etc.,  the 
jury  should  find  accused  guilty  of  second-de- 
gree murder;  and  further  instructed  that  all 
persons  were  principals  who  acted  together  "in 
the  commission  of  an  offense,  and  that  the 
criterion  for  determining  who  were  principals 
was  whether  the  parties  acted  together  in  the 
commission  of  the  offense,  pursuant  to  a  com- 
mon intent  and  a  previously  formed  design  in 
which  the  minds  of  all  concurred,  and  that,  if 
they  did  so,  they  were  principals,  but  that,  be- 
fore one  could  be  held  as  a  principal,  he  most 
not  only  have  been  present  when  the  offense 
was  committed,  but  must  have,  in  addition 
thereto,  aided,  encouraged,  advised,  or  agreed 
to  the  commission  of  the  same,  with  a  knowl- 
edge of  the  unlawful  intent  of  the  person  ac- 
tually committing  it.  Code  Cr.  Proc.  1895, 
art.  723,  as  amended  in  1897  (Acts  25th  Leg. 
c.  21),  provides  that  whenever  it  appears  upon 
accused's  appeal  that  any  of  the  requirements 
of  the  preceding  articles  relating  to  instruc- 
tions have  been  disregarded  the  judgment  shall 
not  be  reversed,  unless  the  error  was  calcu- 
lated to  injure  accused's  rights.  Held,  that  a 
judgment  of  conviction  would  not  be  reversed 
because  of  any  technical  omissions  or  mis- 
statements in  the  instructions,  especiail];  where 
accused  requested  no  charge  on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  8128,  3154-31C3;  Dec.  Dig. 
f  11^2.»] 

15.  Criminal  Law  (|  507%*)  —  Accompuok 
— sufficienct  of  evidence. 

Evidence  in  a  prosecution  for  killing  a 
newborn  child  held  not  to  show  that  the  mother 
was  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1097,  1264;    Dec.  Dig.  { 

507%.*] 

16.  Criminal  Law   (SS  763,  764*)— Instbdc- 
TXONS— Charges  on  Facts. 

It  was  error,*  in  a  prosecution  for  killing 
a  newborn  infant,  to  charge  that  if  the  jury 
believed  that  the  child's  neck  was  broken,  as 
alleged  in  the  indictment,  that  would  not  be 
sufBcient  to  corroborate  the  evidence  of  the 
<'hild's  mother,  as  the  fact  of  corroboration 
should  have  been  left  for  the  jury's  determina- 
tion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731-1768;  Dec.  Dig.  §{ 
763,  764.*] 

17.  Crihinai.  Law    (|  1137*)— Appeal— In- 
vited Ebrob. 

Accused  cannot  complain  on  ad  appeal  of 
the  giving  of  a  charge  which  he  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T,aw.  Cent  Dig.  tl  3007-3010;  Dec.  Dig.  { 
1 137.»] 


18.  Criminal  Law  (J  741*) —Tbial  — Jury 
Question. 

Unless  the  evidence  shows  without  doubt 

that  the   witness  is   an   accomplice,   the  court 
must  submit  that  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec,  Dig.  |  741.*] 

19.  Criminal  Law  (|  780*)- Instbuotions— 
Accomplices. 

In  a  prosecution  for  killing  a  newborn  in- 
fant in  the  presence  of  its  mother  and  father, 
while  accused  was  acting  as  a  physician,  the 
court  instructed  that  a  conviction  could  not  be 
had  upon  the  testimony  of  the  accomplice,  un- 
less corroborated  b^  other  evidence  tending  to 
connect  accused  with  the  offense  committed, 
and  that  the  corroboration  was  not  sufficient  if 
it  merely  showed  the  commission  of  the  of- 
fense; that  an  accomplice  included  all  persons 
connected  with  the  crime  by  their  unlawful  act 
or  omission  before,  at  the  time,  or  after  .its 
commission,  and  whether  or  not  they  wore 
present  and  participated,  and  that,  if  the  jury 
believed  that  a  certain  witness  was  an  accom- 
plice or  had  a  reasonable  doubt  on  the  ques- 
tion, they  could  not  find  accused  guilty  upon 
her  testimony  alone,  unless  they  believed  that 
it  was  true  and  connected  accused  with  the  of- 
fense, and  unless  they  further  believed  that 
there  was  other  testimony  corroborating  such 
witness  and  tending  to  connect  accused  with 
the  offense,  and  that  corroboration  as  to  im- 
material matters  not  connecting  him  with  the 
commission  of  the  offense  was  not  sufficient. 
Held,  that  any  defects  in  the  instruction  were 
not  of  sufficient  importance  to  require  a  rever- 
sal of  a  judgment  of  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1850-1863;  Dec.  Dig.  f 
780.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  Ben  H.  Denton,  Judge. 

W.  A.  Jones,  alias  O.  D.  Wilkins,  was 
convicted  of  murder  in  the  second  degree, 
and  he  appeals.    Affirmed. 

Allen  ft  Doboney  and  B.  B.  Sturgeon,  for 
appellant.  C.  E.  Lane,  Asst.  Atty.  Oen.,  for 
the  State. 

PRENDEBGAST,  J.  On  October  5,  1010, 
the  appellant  was  indicted  by  the  grand  Jury 
of  Lamar  county  for  the  murder  on  July  C, 
1910,  of  the  Infant  child,  without  a  name,  of 
Willie  Wilbur.  He  was  convicted  of  murder 
In  the  second  degree,  and  given  the  lowest 
penalty — five  years. 

The  indictment  Is  in  two  counts,  though 
they  are  not  given  a  separate  number,  nor 
are  they  in,  separate  pnragrapiis.  After  the 
formal  part,  the  indictment  alleges  that  W. 
A.  Jones,  alias  O.  D.  Wilkins,  on  or  about 
July  6,  1010,  in  Lamar  county,  did  then  and 
there  unlawfully,  and  with  his  express  mal- 
ice aforethought,  kill  and  murder  an  Infant 
child  of  Willie  W^nbur,  said  child  being,  with- 
out a  name,  by  bim,  the  said  Jones,  alias 
Wilkins,  breaking  the  neck  and  disjointlug 
and  dislocating  the  neck  of  the  said  infant 
by  then  and  there  twisting  the  head  and 
neck  and  pulling  the  head  and  neck  and 
Jerking  the  head  and  neck,  and  dislocating 
and  breaking  the  neck  and  disjointing  and 
dislocating  the  neck  of  said  infant  with  bis. 


•For  other  cases  lee  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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the  said  Jon&f,  aUas  Wilkins',  bands  and 
fingers  from  which  said  several  acts  (enumer- 
ated above  and  reiterated)  the  said  Infant 
on  said  date  did  die,  and  on  said  date  the 
said  Jones,  alias  Wllklns,  did  then  and  there 
unla-wfnlly  and  with  his  express  malice  afore- 
thonght  kill  and  mnrder  the  said  infant  child 
by  him,  the  said  Jones,  alias  Wllklns,  press- 
ing and  mashing  the  head  and  bowels  of  the 
said  Infant  with  his  hands  and  fingers,  and 
by  dropping  and  placing  the  Infant  In  a 
night  glass  and  slop  Jar_  from  which  said 
acts  (enumerated  and  again  repeated),  the 
said  Infant  did  die,  a  better  description  of  the 
means  and  Instruments  by  which  and  with 
which  the  said  Jones,  alias  Wllklns,  did  then 
and  there  kill  and  murder  the  said  infant  the 
grand  Jurors  cannot  give.  The  above,  in  sub- 
stance and  effect,  are  the  allegations,  but 
not  a  copy  of  the  indictment 

It  takes  some  68  pages  of  typewriting  to 
give  the  statement  of  facts.  We  do  not  nn- 
dertake  to  give  in  detail  this  testimony,  but 
from  the  whole  of  it,  gathered  by  taking  and 
combining  the  testimony  of  the  several  wit- 
nesses, where  not  otherwise  stated,  we  will 
give'  such  statement  as  will  illustrate  the 
points  raised  and  discussed: 

The  witness,  a  woman,  Willie  Wilbur, 
about  22  years  of  age,  had  been  living  In 
Oklahoma,  and,  it  appears,  on  the  place  of 
BUI  (or  W.  W.)  Swlnk  for  about  a  year  pri- 
or to  the  commission  of  the  alleged  offense. 
That  said  Swlnk  during  that  time  had  been 
bavlog  sexual  intercourse  with  her,  and  the 
testimony  justified  the  Jury  to  believe  that 
she  became  with  child  by  him  some  time  In 
November,  1909.  That  about  Sunday  July 
3,  1910,  she  began  to  have  some  labor  pains, 
and  she  and  said  Swlnk  thereupon  went  from 
where  they  were  living  in  Oklahoma  to  the 
dty  of  Paris,  in  Lamar  county,  and  put  up 
at  a  restaurant  or  boarding  house  known  as 
the  "Hlgnite  House."  Swlnk  registered  her 
name  as  Annie  Ernest  and  his  as  J.  O.  Gen- 
try, both  from  Tezarkana,  Tex.  She  was 
assigned  to  a  room,  and  Swlnk  to  one  ad- 
Joining,  and  soon  after  her  arrival  there 
went  to  bed,  and  practically  remained  in  bed 
until  after  the  birth  and  death  of  her  child 
on  Wednesday  night  July  6,  1910.  She  con- 
tlaued  to  have  labor  pains  from. time  to  time 
until  after  the  arrival  of  the  appellant  ou 
Tuesday  afternoon  July  5th.  Appellant  did 
not  register  at  the  Hlgnite  House  when  he 
first  arrived  there,  although  he  was  assign- 
ed to  and  occupied  a  room  therein,  but  he 
did  register  on  the  night  of  July  6th,  when 
required  to  do  so  by  the  proprietor  of  the 
bouse,  first  starting  to  write  his  name  W.  A. 
Jones,  but,  before  completing  the  word  Jones, 
erased  that,  and  Instead  wrote  0.  D.  Wilkins, 
from  Texarkana,  Tex.  Swlnk  and  Hlgnite, 
the  proprietor  of  the  house,  were  present 
when  he  did  this.  The  appellant  came  to 
Paris  to  attend  Willie  Wilbur  in  confinement, 
knowing  at  the  time  that  she  was  to  be  con- 
fined.    He   came  at  the  instance  of  said 


Swlnk,  and  attended  her  at  bis  instance.  He 
made  an  examination  of  her  Tuesday  eve- 
ning soon  after  his  arrival  there,  and  claims 
that  he  then  discovered  that  she  was  in  la- 
bor, and,  whUe  he  thought  it  was  prema- 
ture, the  examination  developed  that  the 
^irth  could  not  be  properly  prevented,  and 
he  thereupon  administered  to  her  from  time 
to  time  drugs  for  the  purpose  of  bringing 
on  and  inducing  the  delivery  of  the  child. 
The  labor  pains  continued  from  time  to  time 
afte^  he  reached  there,  made  his  examina- 
tion, and  began  to  administer  the  drugs,  with 
more  or  less  increased  severity  until  the 
child  was  bom  about  10  o'clock  Wednesday 
night  While  the  women  servants  at  the  ho- 
tel waited  on  her  and  carried  her  meals  to 
her  Monday,  Tuesday,  and  Wednesday,  visit- 
ing the  room  some  three  or  four  times  or 
oftener  each  of  these  days,  no  one  was  pres- 
ent at  the  birth  of  the  child,  and  for  some 
hours  prior  thereto,  except  said  Swink  and 
appelant  Soon,  if  not  immediately,  after 
the  birth  of  the  child,  it  began  to  cry,  and 
cried  somewhat  vigorously  and  loudly.  The 
two  women  working  in  the  house  and  who 
had  been  waiting  on  the  confined  woman 
at  once,  after  hearing  the  cries  of  the  child 
downstairs  where  they  were  at  work,  went 
up  to  the  room.  The  door  was  closed.  Swink 
was  standing  with  bis  back  against  it,  and 
it  was  not  opened  for  some  time,  and  not 
until  repeated  and  loud  raps  were  made 
thereon.  Finally,  when  they  were  admitted, 
they  saw  and  ofTered  to  take  the  child,  wash, 
and  dress  it,  but  they  were  not  permitted. by 
appellant  or  Swink  to  do  so.  At  the  deliv- 
ery of  the  child,  the  appellant  took  it  in  his 
hands,  one  about  Its  hips  and  the  other  about 
its  head,  liad  a  night  or  slop  Jar  in  which 
there  was  some  water  removed  from  under 
a  table,  and  dropped  the  child  Into  this  Jar. 
He  did  not  then  tie  or  cut  the  navel  cord. 
The  child  was  crying  at  this  time.  He  then 
attempted  to  remove  the  afterbirth.  After 
letting  the  child  remain  in  the  night  or  slop 
Jar  for  some  time,  he  removed  it  therefrom, 
and  placed  it  on  a  table.  After  the  two 
servant  women  were  admitted  Into  the  room, 
they  discovered  that  the  appellant  had  nei- 
ther tied  nor  cut  the  navel  cord  of  the  child, 
and  called  his  attention  thereto.  He  there- 
upon said  to  them  that  it  was  no  use,  "It 
will  die  anyway."  At  this  time  the  navel 
was  bleeding.  One  of  these  women  replied 
to  him  that  he  had  better  tte  it  If  he  did 
not  she  would  call  an  ofiBcer,  and  have  him 
arrested  in  five  minutes.  She  then  picked 
up  an  ordinary  twine  string  that  she  fonnd 
on  the  floor,  handed  it  to  him,  and  he  then 
tied  the  navel  cord.  When  the  two  servant 
women  of  the  house  offered  to  wash  and 
dress  the  child,  the  appellant  said :  "No ;  it 
was  not  any  use.  It  would  die  anyway." 
And  he  would  not  let  them  wash  or  dress  it 
These  women  thereupon  got  a  counterpane 
and  wrapped  the  child  up  in  it,  and  wanted 
to  lay  it  on  the  bed  with  its  mother,  bat 
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the  doctor  said  there  was  no  use  to  bother 
with  it,  and  directed  and  required  them  to 
lay  it  back  on  the  table,  which  they  did. 
After  remaining  up  there  some  10  to  20 
minutes,  they  left  the  room,  went  downstairs, 
Informed  the  proprietor  of  the  house,  Mr. 
Hlgnite,  and  he  thereupon  went  up  to  the 
room  where  Willie  Wilbur  and  the  child 
were,  and  called  the  appellant  and  Swink 
out,  and  had  the  doctor  register,  whereupon 
he  registered  in  the  name  and  under  the  cir- 
cumstances given  above. 

There  was  much  testimony  as  to  the  state 
of  the  development  of  the  -child.  From  the 
testimony  of  some  of  the  doctors  and  some 
of  the  witnesses  who  saw  it  it  seamed  to  be 
an  almost.  If  not  fully,  developed  child.  It 
had  long  hair,  finger  and  toe  nails.  Its 
mouth,  nose,  feet,  and  everything  were  fully 
developed,  and  the  testimony  as  to  Its  esti- 
mated weight  varied  from  2%  or  3  pounds 
to  as  much  as  7  pounds.  The  testimony 
clearly  Justified  the  jury  to  believe  that  it 
weighed  from  S  to  7  pounds.  The  mother 
testified  that  no  abortion  was  brought 
on,  but  that  it  was  about  time  for  the  cbUd 
to  be  bcm,  and  she  claimed  that  it  was  a 
well-developed  child.  Among  other  things, 
Willie  WUbur  testlfled  that  after  the  doc- 
tor had  dropped  the  baby  in  the  slop  jar, 
and  it  had  remained  there  some  time,  the  two 
women  servants,  Mary  Blackburn  and  Lula 
Adams,  came  to  the  door  and  knocked.  "The 
baby  was  crying  at  that  time.  The  room 
was  closed  at  that  time.  He  [speaking  of 
appellant]  didn't  tie  the  navel  string  Just 
then.  He  waited  until  there  was  two  ladies 
come  In,  Mary  Blackburn  and  Lula  Adams 
[the  two  women  servants].  When  they  came 
up,  the  door  was  closed,  and  Mr.  Swlnk  was 
standing  with  his  back  to  the  door,  and  there 
was  a  hole  in  the  door,  and  Swlnk  had  stop- 
ped that  with  paper.  The  hole  was  right 
at  the  bottom  of  the  door — a  knothole.  They 
did  not  get  in  when  they  first  came  to  the 
door.  They  knocked  two  or  three  times  be- 
fore they  opened  the  door.  After  they  knock- 
ed and  before  the  door  was  opened,  Jones, 
be  taken  the  baby  out  of  the  slop  Jar  then 
and  laid  it  on  the  table  on  a  cloth,  and 
then  Swlnk  he  Just — the  baby  was  n^ked 
at  that  time.  Its  navel  string  was  not  tied 
at  that  time.  The  baby  was  crying  at  that 
time  and  its  navel  cord  was  bleeding.  When 
they  came  in,  Mary  says  to  the  doctor,  says, 
'Call  your  attention,'  says,  'Xou  haven't 
tied  the  baby's  navel  cord.'  'W^ell,'  he  says, 
'There  hain't  no  use.'  Says,  'It  will  die 
anyway.'  And  she  says,  'You  better  tie  It, 
or  I  will  call  an  officer  and  arrest  you  in 
five  minutes.'  And  she  picked  a  twine  string 
up  off  from  the  floor  and  handed  it  to  him, 
and  he  tied  it  The  baby  was  laying  on  the 
table  naked  at  that  time.  Mary  and  Lula 
both  said  they  wanted  to  wash  It  and  dress 
it,  and  they  said,  'No,'  there  was  not  any 
use,  said  it  would  die,  and  they  would  not 


let  them  wash  it  and  drees  it  Mary  Black- 
bum  got  a  counterpane,  and  wrapped  the 
baby  up  in  it,  and  wanted  to  lay  it  on  the 
bed  by  me,  and  the  doctor  says,  'No,  there 
hain't  no  use  to  bother  her  with  it  It 
will  die  anyway.  Just  lay  It  back  there  ou 
the  table.'  And  they  laid  it  back  on  the 
table.  Mary  Blackburn  and  Lula  went  on 
out  of  the  room  after  that  They  stayed 
up  there  at  that  time,  to  my  Judgment,  I 
would  think  it  was  about  10  or  15  minutes, 
something  like  that,  and  they  went  out  of 
the  room  and  went  ou  downstairs.  I  sup- 
pose they  went  downstairs.  They  went  out 
in  the  hall,  and  I  never  heard  them  any 
more.  They  came  back  in  a  short  time,  and 
Mr.  Hlgnite  came  with  them  that  time.  The 
baby  was  still  laying  on  the  table  when 
they  returned,  and  was  still  crying.  Mr. 
Hlgnite  called  Jones  and  Swink  out  in  the 
h^U.  and  I  think  made  the  doctor  register, 
I  don't  know.  Mary  Blackburn  came  in 
the  room  at  that  time  and  Lula  stood  at  the 
door.  They  stayed  about  five  or  10  minutes 
at  that  time,  something  like  that.  The  baby 
was  crying  loud  and  strong  at  this  time. 
When  Uiey  left  the  room  that  time,  that  left 
Dr.  Jcmes  and  Bill  Swink  in  the  room.  The  . 
baby  laid  on  the  table  a  right  smart  while 
after  that  The  doctor  had  taken  his  hand 
and  mashed  on  the  baby's  stomach  and  ou 
its  head.  He  taken  his  hands  Just  this 
way  and  mashed  on  its  stomach,  and  then 
like  that  was  its  head.  Just  mashed  its  head 
in.  Jones  taken  his  left  hand  and  Jerked  its 
bead  back,  and  then  Jerked  it  around.  The 
baby  was  still  on  the  table  at  that  time.  I 
says  to  Jones,  I  says,  'Yon  are  killing  my 
baby.'  He  says,  'Well,  it  will  be  the  best" 
He  says,  'It  will  die  anyway.*  And  Swlnk 
says,  'Yes;  it  will  die  anyhow.'  After  he 
put  one  hand  on  its  breast  and  the  other 
hand  on  its  chin  and  Jerked  its  head  as  I 
have  described,  it  never  cried  any  more.  Aft- 
er that  he  laid  it  on  the  bed  by  the  side  of 
me.  When  Jones  was  doing  that  to  the 
baby,  Swink  was  standing  with  his  back 
against  the  door.  When  he  was  mashing 
its  head  as  I  have  described,  I  asked  him 
what  was  he  doing,  and  he  says,  'I  am 
straightening  Its  head.  It  is  crooked.'  And, 
when  he  Jerked  Its  head  back,  I  asked  him 
what  was  he  doing,  and  he  said  that  its 
neck  was  crooked;  that  he  was  straighten- 
ing its  neck.  I  told  him  that  he  was  killing 
it,  and  he  said,  'Well,  it  is  the  best'  that  it 
would  die  anyway,  and  Swink  said  the  same 
thing.  When  he  done  its  head  and  neck 
that  way,  I  don't  know  Just  exactly  what 
time  it  was.  It  was  between  1  and  2  o'clock, 
the  best  of  my  knowledge.  That  was  on 
Wednesday  night.  I  was  In  bed  during  all 
that  time,  and  was  pretty  weak,  and  was 
flooding  awful  bad.  The  blood  run  off  from 
the  bed  onto  the  floor,  and  run  nearly  to  the 
door.  Q.  At  any  time  before  your  chQd  was 
born,  was  there  anything  brought  up  in  the 
room  by  either  of  them,  Jones  or  Swink,  aft- 
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er  Jones  bad  come  over  here,  If  so,  wbat  was 
It?  A.  Yes,  sir;  Swlnk  brought  a  little  tele- 
scope grip  up  tbere,  and  pushed  it  in  under 
the  bed.  He  brought  the  grip  up  in  the 
room  Wednesday  evening  along  in  the  eve- 
ning about  S  or  4  o'clock,  something  like  that 
He  pushed  it  under  the  bed  back  far  enough 
under  the  bed  you  could  not  see  it.  Just 
walking  In  at  the  door  a  person  could  not  see 
It  under  the  bed.  After  my  child  was  bom, 
Mr.  Swink  says  to  the  doctor,  says,  'Xou 
can't  take  it  In  the  grip  now;'  says  'You  can't 
take  the  grip  now,  for,'  he  says,  'Too  many 
have  seen  It;  too  many  people  have  seen  the 
baby.'  Lula  Adams  and  Mary  Blackburn  had 
been  In  the  room  and  seen  the  baby  before 
this  conversation.  Q.  Now,  did  you  hear 
any  conversation  between  them,  Swlnk  and 
Joues,  at  any  time  before  the  baby  was  bom, 
with  reference  to  any  money?  If  so,  wbat 
was  it?  A.  Why,  I  heard  them  talking  out 
In  the  hall.  I  could  not  understand  what  all 
they  was  saying.  I  heard  them  say  some- 
thing about  some  money.  I  could  not  under- 
stand wbat  it  was,  nor  bow  much  nor  noth- 
ing like  that  I  understood  Jones  to  say  to 
Swlnk,  says,  'I  will  do  this  for  so  much  mon- 
ey;' but  I  could  not  understand  Just  how 
much  money  that  it  was  that  he  was  to  get. 
I  understood  them  to  talk  about  $50  at  that 
time — pay  him  that  much  at  that  time — 
but  the  amount  that  he  proposed  to  do  it 
for  I  could  not  understand.    •    *    • " 

On  cross-examination,  among  other  things, 
she  further  testified:  "The  baby  was  born 
Wednesday  night  between  9  and  10  o'clock. 
Swlnk  and  Jones  was  in  the  room  when  it 
was  bom.  I  was  In  bed;  Dr.  Jones,  the  de- 
fendant, delivered  me  of  the  child.  He  tak- 
en It  from  me,  and  dropped  it  in  the  slop 
Jar.  Swink  pulled  the  slop  Jar  out  from 
under  the  table,  and  be  dropped  it  in  it 
He  taken  it  this  way,  had  one  hand  under 
its  head  and  one  under  Its  hips,  and  Just 
carried  it  right  along  on  his  hands  that  way, 
and  Just  dropped  it  right  down  in  the  slop 
Jar;  bad  it  Just  about  that  far  [showing] 
from  the  slop  Jar,  and  Just  dropped  It  down. 
I  laid  tbere  in  bed  and  looked  at  them.  What 
more  could  I  do?  I  told  them  not  to  drop 
It  In  tliere,  that  they  would  kill  It,  and  they 
said  it  would  be  the  best  He  did  that  be- 
fore he  put  his  bands  on  its  stomach  and 
on  its  head  and  neck.  He  taken  it  right  off 
the  bed  from  me,  and  dropped  it  in  the  slop 
Jar.  It  was  a  small  slop  Jar,  the  top  of  it 
was  about  as  big  around  as  the  top  of  that 
spittoon  there.  The  slop  Jar  was  not  a 
bit  higher  than  that  spittoon.  The  slop  Jar 
was  white  Just  like  the  inside  of  that  top 
there,  and  bad  a  handle  at  the  side  of  It. 
The  baby  was  crying  at  the  time  he  dropped 
It  in  the  slop  Jar.  I  laid  there  and  looked 
at  them,  and  that  is  all  I  said  and  all  I 
done.  There  was  no  light  in  the  room,  only 
the  light  from  thqt  big  light  out  there  over 
the  wagon  yard,  but  it  was  light  In  the 
room.    After  Dr.  Joues  put  the  baby  In  the 


slop  Jar,  he  came  back  to  the  bed  there,  and 
was  trying  to  take  the  afterblrtli,  and,  after 
he  took  it  be  dropped  it  down  in  the  slop 
Jar  after  he  taken  the  baby  oat  He  left  it 
laying  on  the  bed  right  with  me,  and,  then 
when  be  took  the  baby  out  of  the  alop  Jar, 
be  went  and  got  that  and  put  that  in.  When 
the  women  knocked  at  the  door,  Swink  liad 
his  back  to  the  door;  bad  bis  back  right 
against  the  door.  The  afterbirth  was  on 
the  bed.  He  Just  left  it  laying  where  he 
taken  It.  He  taken  his  fingers  and  kind  of 
helped  the  afterbirth  along,  and  while  he 
was  doing  that  the  child  was  in  the  slop 
Jar.  He  was  Just'  a  few  minutes  taking  the 
afterbirth.  It  might  have  been  about  five 
minutes,  something  like  that  The  slop  Jar 
was  about  half  full  of  water.  The  baby  laid  in 
a  slop  Jar  half  full  of  water  for  Ave  min- 
utes while  he  was  removing  the  afterbirth. 
Q.  Then  be  left  the  afterbirth  on  the  bed, 
and  went  and  took  the  child  out  of  the  slop 
Jar?  A.  He  didn't  imtll  them  women  come. 
After  be  taken  the  afterbirth,  be  went  and 
took  the  baby  out  of  the  slop  Jar,  and  laid 
it  on  the  table.  He  picked  it  up  by  Its  bead 
and  feet.  Just  put  his  hand  under  its  bead, 
and  caught  hold  of  its  feet  and  laid  it  on 
the  table.  Its  bead  kind  of  swung  over  bis 
hands.  His  bands  was  under  its  neck  both 
times,  when  he  put  it  tbere  and  when  he 
took  it  away.  The  baby  laid  in  the  slop 
Jar  for  five  minutes,  and  cried  strong  all  the 
time.  He  had  not  fixed  its  navel  cord.  He 
hadn't  done  a  thing  to  it  After  be  put  it 
on  the  table,  why,  he  went  back  then  and 
got  the  afterbirth  from  me,  and  put  it  down 
in  the  slop  Jar,  and  then  them  women  came 
to  the  door  and  knocked  two  or  three  times, 
and  Swink  opened  the  door,  and  let  them  in, 
and  Mary  says  to  the  doctor,  'Doctor,'  says, 
*I  -will  call  your  attention,  you  have  not  tied 
the  baby's  navel  cord.'  He  says,  'Well, 
tbere  hain't  no  use.  It  will  die  anyhow.* 
And  Swink  says,  'Yes;  it  will  die  anyway.' 
.\nd  Mary  picked  up  a  string  off  from  the 
floor  and  handed  It  to  him,  and  he  tied  it, 
and  she  wanted  to  wash  and  dress  the  baby 
and  they  said,  'No,'  It  was  not  any  nse.  Dr. 
Jones  says,  'No;  there  hain't  any  use.  It 
will  die  any  way;'  and  Swink  says,  'Yes; 
it  will  die.'  And  Mary  got  a  counterpane 
and  Wrapped  the  baby  up  in  it  and  wanted 
to  lay  it  on  the  bed  with  me,  and  they  said. 
'No;  don't  bother  her  with  it  It  will  die 
anyway.'  And  they  stayed  in  there  then  I 
guess  10  or  15  minutes.  Mary  says,  'I  will 
go  downstairs  and  get  some  water,  and  we 
will  wash  and  dress  the  baby,'  and  the  doc- 
tor says,  'No;'  says,  'There  hain't  any  use.' 
Says  it  will  die.  That  is  all  I  remember  of 
them  saying.  Mary  Blackburn  and  Lula 
Adams  went  on  out  there.  I  don't  remember 
Just  what  time  that  was.  It  was  nearly  10, 1 
guess,  maybe  after  10  when  this  occurred. 
I  didn't  have  any  clock  in  the  room.  They 
went  away  and  left  me  and  Swink  and  Dr. 
Jones  iu  the  room,  and  Jones  taken  his  bauds 
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and  juasbed  on  the  baby's  bowels  and  stom- 
acb.  Tbe  baby  was  laying  on  tbe  table 
when  be  did  tbat  He  taken  both  of  bis 
hands  right  on  Its  stomach  and  mashed 
down  on  it,  and  then  be  taken  bis  liand  like 
that  [showing]  on  its  head  and  mashed  in 
on  it — the  soft  part  of  bis  band.  I  was 
laying  there  looking  at  that,  and  I  says, 
'Xou  are  killing  my  baby.'  He  says,  'Well, 
it  is  tbe  best.  It  wUl  die.'  I  cried  then. 
Of  bourse  I  didn't  halloa.  I  was  not  stout 
enough  to  halloa.  When  be  put  his  bauds 
on  its  stomach  and  took  its  head  this  way, 
I  asked  him  what  he  was  doing,  and  be  said 
its  bead  was  crooked,  and  be  was  straighten- 
ing It  4fter  he  did  that,  the  baby  cried 
on,  but  not  as  strong  as  it  had  been  crying. 
It  got  a  right  smart  weaker  than  what  It 
was.  It  didn't  cry  very  long  after  that, 
about  five  minutes  I  reckon,  something  like 
that.  He  taken  bis  band  then  and  put  it 
here  on  its  breast,  and  Jerked  its  bead  up 
and  Jerked  it  around.  It  was  still  lying  on 
tbe  table,  and  he  Just  went  up  to  It  then  and 
put  his  hand  on  its  collar  bone  right  there, 
and  took  it  by  the  chin  and  Jerked  its  bead 
up  that  way,  and  Jerked  It  around  this  way 
and  then  around  that  way.  I  says,  'You 
are  killing  my  baby.'  He  says,  'Well,  it  Is 
tbe  best;'  He  says,  'It  will  die.'  And  Swink 
said  the  same,  'It  is  going  to  die  anyhow.' 
The  baby  didn't  cry  any  more  after  that, 
and  they  taken  it  off  from  tbe  table  then, 
and  laid  it  on  the  bed.  This  was  between 
la  and  1  o'clock.  I  never  beard  it  cry  any 
more  after  that  The  women  had  been  gone 
out  of  the  room  some  time  when  that  oc- 
curred. I  don't  know  Just  exactly  how  many 
minutes  or  anything  like  that,  but  they  had 
been  out  a  right  smart  little  bit    •    «     *  " 

She  further  testified  on  redirect  examina- 
tion: "Jones  wanted  to  leave  that  night 
after  the  baby  was  killed.  I  beard  Jones 
and  Swlnk  talking,  and  Jones  says,  'Get  me  a 
little  grip;'  and  says  when  It  comes  'why'  says, 
'I  will  put  It  In  and  drop  it  off  by  the  side  of 
tbe  railroad — drop  It  out  of  the  window.'  He 
said  Just  get  a  little  small  grip  that  it  would 
not  be  much  bigger  than  a  rat.  •  •  •  I  first 
saw  the  grip  shown  me  when  Swink  brought 
it  into  tbe  room,  and  pushed  it  under  the 
bed,  down  at  tbe  place  where  I  was  stopping. 
•  ♦  ♦  The  time  I  heard  the  conversation 
about  taking  the  baby  and  putting  It  in  a 
grip,  and  Jones  would  carry  It  off  and  drop 
It  by  tbe  side  of  the  railroad,  was  on  Wed- 
nesday afternoon  before  it  was  bom  Wednes- 
day night  I  don't  know  bow  Jones  knew  that 
It  would  not  be  bigger  than  a  rat  *  •  • 
When  they  was  talking  about  carrying  it  off 
in  a  grip,  I  told  them.  If  it  was  alive,  they 
was  not  going  to  carry  It  off  In  no  grip,  and 
it  was  bom  alive." 

The  appellant  showed  several  contradic- 
tions in  tbe  testimony  of  the  witness  WliUe 
Wilbur  on  this  trial  from  what  she  had  pre- 
viously testified  to  in  an  examining  trial  and 


a  habeas  corpus  hearing  theretofore,  especial- 
ly about  tbe  time  of  her  conception,  showing 
that  at  different  times  she  made  it  in  Janu- 
ary, 1910,  and  December,  1909. 

[1]  There  were  other  contradictions  also 
shown.  All  these  matters,  however,  were 
for  the  Jury. 

There  was  also  much  testimony  by  several 
physicians  and  other  parties  who  saw  and 
examined  tbe  child  after  it  was  dead  and 
before  Its  burial.  It  then  seems  to  have  been 
exhumed  twice,  once  only  one  or  two  days 
after  its  interment,  and  the  last  time  per- 
haps as  long  as  five  days  after  Its  first  inter- 
ment. 

[2]  This  testimony  clearly  Justified  the  Ju- 
ry in  finding  and  believing  that  the  head  of 
the  child  bad  been  mashed  in;  that  its  neck 
had  been  broken.  One  of  the  witnesses  who 
was  present  and  saw  it  when  it  was  first 
disinterred,  and  when  the  doctors  were  exam- 
ining, expressed  it  this  way:  "The  baby's 
neck  seemed  to  be  dark  like  it  was  blood 
shotten  all  down  next  to  the  base,  and,  as  tbe 
doctor  would  handle  it  its  head  would  fall 
in  every  direction.  It  bad  tbe  appearance 
of  being  broke.  He  took  It  by  the  hair— it 
had  long  hair.  He  worked  Its  bead  up  and 
down  like  a  ball  with  a  rubber  string  to  it 
something  like  that  It  worked  straight  up 
and  down.  Right  around  Just  above  the  col- 
lar bone  it  seemed  to  be  blood  shotten."  This 
doctor,  who  examined  It  on  this  disinterment, 
among  other  things,  testified  that  he  made 
an  examination,  and  said:  "Its  neck  was 
broken  Just  at  tbe  base  of  the  skull  where 
the  skull  and  neck  Joins  there,  and  there  was 
some  discoloration  on  the  breast  Just  about 
along  there,  about  tbe  collar  bone  like.  It  was 
purple  like  there  might  have  been  some  pres- 
sure there,  discoloration  about  the  collar  bone, 
right  on  the  breast  rlgbt  along  these  bones 
here.  *  *  *  Its  bead  had  been  mashed. 
The  sutures  running  across  here  they  was 
mashed  down.  Wben  I  put  my  band  on  it 
that  way,  I  discovered  a  little  division  there 
like  it  had  slipped  down,  and  I  put  my  hand 
on  it  very  easily,  it  went  down,  and  bloody 
water  oozed  out  of  the  nose,  and,  wben  I 
would  press  here,  fresh  looking  blood  would 
come  out  of  the  nose,  and  I  noticed  then  that 
these  sutures  here  were  separated,  had  been 
broken  down.  •  •  •  With  a  child's  neck 
broken  as  I  found  from  my  examination  of 
this  baby's  neck,  that  would  produce  death. 
I  don't  think  be  would  live  very  long  under 
that  condition.  *  ♦  •  Q.  If  by  placing 
one  hand  on  the  breastbone  at  the  point  where 
you  saw  the  bruises  and  taking  tbe  child  then 
by  the  chin  with  the  other  hand,  the  child 
laying  on  the  table,  and  by  Jerking  Its  head 
back  and  to  one  side,  to  either  side,  would 
that  break  Its  neck,  could  it  be  broken  that 
way?  A.  Well,  I  presume  It  could;  but,  if 
its  head  was  lying  on  the  table,  it  would  be 
very  difficult  to  break  It  In  that  position, 
but  U  its  head  was  off  the  table  so  It  could 
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be  drawn  back,  do  It  very  easily,  especially 
being  drawn  back  and  twisting  Its  head,  there 
would  be  BO  many  ways  a  person  might  do 
it,  throw  it  back  and  twist  the  head  or  throw 
it  far  enough  back  it  would,  I  presume,  un- 
jolnt  the  bones.  Tills  was  considerably  apart 
I  showed  It  to  the  gentlemen  who  were  pres- 
ent I  Just  took  hold  of  the  bead  tliat  way 
and  Just  took  It  up,  and  you  could  see,  you 
could  Insert  your  finger.  I  didn't  cut  down 
In  the  neck.  It  was  too  plain  a  case,  because 
I  didn't  think  it  was  necessary  to  cut  down 
on  the  neck,  because  Just  lift  it  that  way, 
and  its  head  was  Just  limber  that  way,  Just 
bend  it  around  that  way." 

Another  one  of  the  pliysicians  who  testified 
as  to  the  examination  of  the  child  on  its 
second  disinterment  showed  that  tliey  cut 
down  on  the  baby's  neck  and  found  it  was 
broken  at  the  base  of  the  skulL  The  verte- 
brae bones  were  separated  something  like 
three-fourths  of  an  inch,  conserratively  speak- 
ing. The  neck  was  broken  right  where  the 
backbone  Joins  on  to  the  skull,  Just  at  the 
base.  Others  who  saw  the  child  on  this  oc- 
casion testified  substantially  as  some  of  these 
doctors. 

Besides  the  corroboration  of  the  witness 
Willie  Wilbur,  as  shown  by  the  testimony  of 
the  doctors  who  examined  the  child,  and  oth- 
ers who  were  present  and  saw  this  examina- 
tion, she  was  also  corroborated  in  her  testi- 
mony by  the  two  servant  women,  Mary  Black- 
burn and  Lula  Adams,  as  to  what  was  done 
and  said  in  their  presence  and  hearing  on 
the  occasion,  and  especially  the  two  after 
the  birth  of  the  child,  when  they  were  pres- 
ent that  night  after  its  birth.  One  of  these 
women  also  corroborated  her  about  Swlnk 
having  carried  to  her  room  on  Wednesday 
evening  the  telescope  grip,  she  having  seen 
b\sa  take  it  in  at  a  door— an  unusual  way 
to  go  into  the  house.  We  deem  It  unneces- 
sary to  recite  their  testimony. 

The  appellant  testified  and  disputed  Willie 
Wilbur  practically  In  all  her  testimony  about 
what  was  done  and  said  by  him,  her,  and  the 
two  servant  women  as  she  and  they  had  tes- 
tified was  done  and  said.  He  contended  by 
his  testimony  that  he  was  merely  called  as  a 
physician,  and  simply  and  solely  acted  as 
such  in  the  case  of  the  confinement  of  the 
woman.  He  claimed  that  he  had  known 
Swink  and  was  Intimate  with  him  for  sev- 
eral years  before  this  occasion;  tliat  he  bad 
known  Willie  Wilbur  for  only  a  short  time 
before  this  occasion.  He  claimed  to  have 
seen  her  and  Swlnk  at  a  town  in  Oklahoma 
,on  Sunday  evening  prior  to  their  going  to 
Paris,  Tex.,  and  had  examined  her  on  that 
occasion.  He  had  a  woman  and  her  daughter 
at  this  town  in  Oklahoma  to  support  his  tes- 
timony as  to  his  and  Willie  Wilbur  and  Swink 
being  together  on  this  occasion.  Willie  Wil- 
bur disputed  all  of  his  and  their  testimony 
on  this  point  The  state  introduced  several 
witnesses  who  testified  tliat  they  knew  the 


general  reputation  for  truth  and  veracity  of 
the  said  two  Oklahoma  women,  and  tttat  It 
was  bad.  It  is  imnecessary  to  state  farther 
of  the  testimony. 

[S]  One  of  appellant's  contentions  in  the 
case  is  ttiat  the  testimony  is  not  sufficient  to 
sustain  the  verdict.  We  have  carefully  gone 
over  and  considered  the  evidence  time  and 
again,  and  it  is  our  opinion  that  the  testi- 
mony, not  only  amply  sustains  the  verdict, 
but  we  think  It  would  have  sustained  a  con- 
viction of  the  appellant  for  »  higher  offense, 
or  at  least  for  a  much  greater  penalty  than 
was  inflicted  upon  him. 

[4]  Appellant  has  20  bills  of  exceptions  in 
the  record,  all  of  which  are  presented  by  his 
brief.  We  will  give  the  whole  of  the  first, 
omitting  the  style  of  the  case,  the  court, 
and  the  signature  of  the  Judge:  "Be  it  re- 
membered that  on  the  trial  of  the  above- 
entitled  cause  the  following  proceedings  were 
had,  to  wit:  Willie  Wilbur,  a  witness  for  the 
state,  being  on  the  stand,  the  following  ques- 
tion was  asked  said  witness  by  the  district 
attorney:  'Who  came  with  you  whai  you 
came  to  Paris?'  Defendant  objected  to  the 
question  on  the  ground  that  same  was  irrele- 
vant and  immaterial,  and  was  a  transaction 
that  occurred  between  the  witness  and  Bill 
Swlnk  in  the  absence  of  the  defendant  Tlie 
court  overruled  the  objection,  and  permitted 
the  witness  to  answer  the  question,  as  fol- 
lows: 'Bill  Swink  came  to  Paris  with  me. 
We  got  here  on  Sunday  night,  and  stopped 
at  the  Hignite  rooming  house.'  Counsd  for 
defendant  then  and  there  in  open  court  ex- 
cepted to  the  action  and  ruling  of  the  court 
and  here  presents  this,  his  bill  of  exception 
No.  1,  and  prays  that  same  be  allowed  by 
the  court  and  made  a  part  of  the  record 
In  this  cause."  In  allowing  the  bill,  the  Judge 
thus  explained  it:  "Bill  given  with  the  ex- 
planation that  the  testimony  shows  by  de- 
fendant himself  that  he  came  to  Paris  at 
the  invitation  of  Swink,  and  that  he  saw 
the  witness  and  Swlnk  at  Hugo  some  day 
or  two  before  he  (defendant)  came  to  Paris." 

[S]  The  next  four  bills  of  exceptions  are 
equally  as  defective  as  tills.  They  are  to 
some  isolated  question  to,  and  answer  of,  Qie 
same  witness.  The  second  is,  "Wliat  was 
your  condition  with  reference  to  l>eing  In  a 
family  way?"  to  which  she  rolled,  "Yes;  I 
was  In  a  family  way,  and  It  waa  nearly 
time."  The  Judge  in  allowing  this  bill  qual- 
ified it  by  stating  that  the  defendant  hiiself 
testified  that  he  examined  the  witness  Wil- 
lie Wilbur  at  Hugo  before  he  cajte  to 
Paris,  and  found  she  was  pregnant  The 
third  is,  "When  did  you  become  acquainted 
with  Bill  Swink,  alias  Gentry?'  to  which 
she  answered  In  October,  1909,  that  she  was 
living  on  his  place.  The  Judge  qualified  this 
bill  by  stating  that  the  testimony  ef  this 
witness  shows  that  Swink  was  the  father  of 
her  child.  The  fourth  is,  "Who  was  the 
father  of  your  child?   A.  BlU  Swink."    Tbls 
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bill  was  qualified  as  followe:  Tbat  tbe  de- 
fendant Umself  testified  be  examined  the 
witness  and  found  ber  pregnant  The  flftb 
is,  "Yon  say  tbat,  after  they  broke  its  necls, 
they  put  It  in  bed  with  you,  and  you  then 
went  to  sleep?  A.  Yes,  sir."  This  bill  was 
qualified  by  tbe  Judge  as  follows:  'That  tbe 
witness  had  testified  that  the  defendant  put 
bis  hands  on  the  collar  bone  of  the  baby, 
and  Jerked  Its  head  up,  and  Jerked  It  around, 
and  tbat  It  was  still  lying  on  the  table,  and 
be  went  up  to  it  and  put  his  hand  on  its 
collar  bone  right  there  (pointing  to  ber  own 
person),  and  took'  it  by  tbe  chin  and  Jerked 
its  bead  up  tbat  way  (showing  bow  be  Jerked 
its  bead  with  ber  own  person),  and  Jerked 
it  around  this  way,  and  then  around  tbat 
way  (again  showing  how  It  was  done),  and 
she  said  to  him  (defendant),  'You  are  killing 
luy  twby,'  and  be  says,  'Well,  its  tlie  best. 
It  will  die.'  And  Swink  said  the  same,  'It's 
going  to  die  anyhow.'  The  court  will  see 
from  tbe  testimony  of  Drs.  Moody  and  Lewis 
that  tbe  child's  neck  was  broken." 

Tbe  sixth,  seventh,  and  eighth  bills  are  to 
several  questions  and  answers  propounded 
to  tbe  witness  Hignite.  In  tbe  sixth,  after 
be  bad  testified  to  liaving  tbe  def«idant 
sign  his  name  to  tbe  hotel  register,  be  was 
asked  as  to  the  condition  of  the  defendant 
and  one  Bill  Swink  at  tbat  time,  to  which 
he  answered  tbat  they  looked  a  little  bit  ex- 
cited, and  asked  him  why  be  bad  done  that. 
This  bill  was  qualified  by  the  Judge  as  fol- 
lows: "Tbat  when  tbe  district  attorney  ask- 
ed the  witness  about  tbe  defendant  coming 
to  his  bouse,  and  he  and  Swink  registering, 
be  then  answered  as  above,  and  he  also  tes- 
tified that  be  told  them  (defendant  and 
Swink)  that  they  bad  not  registered,  and 
tbat,  If  there  was  anything  crooked  about  It, 
be  would  see  tbat  they  paid  for  it" 

Tbe  seventh  Is  that  be  was  asked  bow 
Bill  Swink  registered  at  bis  house  for  him- 
self and  Willie  Wilbur;  she  being  registered 
under  tbe  name  of  Annie  Ernest.  He  an- 
swered tbat  Bill  Swink  had  arrived  on  Tues- 
day afternoon  and  the  defendant  registered 
for  Iiimself  (meaning  Bill  Swink)  as  J.  G. 
Gentry  and  the  woman  as  Miss  Annie  Er- 
nest This  bill  was  qualified  by  the  Judge 
as  follows:  "That  the  defendant  and  Swink 
were  together  at  Hugo  a  day  or  two  before 
they  came  to  Paris  with  tbe  witness  Willie 
Wilbur,  and  defendant  had  examined  her, 
and  found  her  pregnant,  and  that  he  came 
to  Paris  at  the  solicitation  of  Swink.  The 
court  will  observe  that  this  thing  about  the 
registering  of  their  names  was  before  the  al- 
leged killing,  and  tbe  defendant  himself  tes- 
tified that  they  told  him  they  liad  registered 
tbere  from  Texarkana,  and  that  be  gave  one 
of  the  prescriptions  for  J.  G.  Gentry,  and 
knew  his  name  was  Swink." 

Tbe  eighth  is  said  witness  was  asked 
whether  or  not  the  defendant  paid  his  bill 
when  be  left.    Tbe  witness  replied  that  be 
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did  not  This  bill  was  qualified  by  the  Judge 
as  follows:  "Tliat  tbe  defendant  had  testified 
he  left  town  (Paris)  without  his  breakfast  on 
the  morning  after  the  night  tbe  child  was 
alleged  to  have  been  killed,  and  tbe  district 
attorney  asked  him,  'Left  without  paying 
any  bills?'  and  be  answered,  'I  made  ar- 
rangements for  my  bills  to  be  paid.  I  made 
arrangements  with  Lula  (Mrs.  Adams),  and 
told  ber  tliat  Mr.  Swink  would  pay  tbe  bill, 
and  she  said  it  was  all  right'"  Each  of 
these  bills  are  equally  as  defective  as  tbe 
first  five^  and  cannot  be  considered  by  this 
court. 

Tbe  ninth,  tenth,  and  eleventh  are  as  to 
questions  and  answers  of  the  doctors,  two 
by  Dr.  Moody  and  one  by  Dr.  McCuistion. 
Tbe  ninth  is:  "I  wiU  ask  you  doctor  wheth- 
er or  not  by  placing  one  band  on  tbe  breast 
at  tbe  point  where  you  saw  the  bruises,  and 
taking  the  child  by  tbe  chin  with  the  other 
hand,  tbe  child  lying  on  tbe  table,  and  by 
Jerking  the  head  to  one  side,  or  either  side, 
would  ttiat  break  the  neck,  could  tbe  neck 
lie  broken  that  way?"  to  which  he  answer- 
ed, "I  presume  that  It  could."  This  bill  was 
qualified  by  tbe  Judge  as  follows:  "Tliat 
witness  had  testified  that  he  was  a  prac- 
ticing physician  and  bad  been  such  for  56 
years,  and  that  the  child's  neck  had  been 
broken,  and  that  there  was  discoloration  on 
the  collar  bone  and  breast,  and  it  was  purple 
like  there  might  have  been  some  pressure 
there.  The  witness  answered  as  above  set 
forth,  and  in  tbe  same  sentence  further  an- 
swered: 'But,  if  its  head  was  lying  on  tbe 
table.  It  would  be  very  difficult  to  break  it 
in  that  position.' " 

Tbe  tenth  is,  after  stating  tbat  he  did  not 
cut  Into  the  child's  neck  on  the  occasion 
when  It  was  first  exbnmed,  he  was  asked 
why  he  did  not  cut  Into  its  neck,  to  which 
he  answered  It  was  too  plain  a  case,  because 
he  did  not  think  it  was  necessary  to  cut 
down  into  tbe  neck.  "I  could  tell  It  was 
broken  without  cutting  down  into  it"  In 
allowing  this  bill  the  Judge  qualified  it  as 
follows:  "When  counsel  for  state  asked  the 
question,  the  counsel  for  defendant  said: 
'We  object  to  it  being  too  plain  a  case,  and 
we  except  to  that  testimony.'  And  tbe  court 
then  asked  what  It  was  tbe  witness  said, 
and  counsel  for  defendant  then  said:  'He  (tbe 
doctor)  said  it  was  too  plain  a  case  for  him 
to  cnt  into.  And  I  object  to  it  It  Is  a 
matter  that  could  be  detailed  to  the  Jury, 
and  let  them  determine  about  that'  Counsel 
for  defendant  never  asked  that  it  be  exclnde<I 
from  the  Jury.  Tbe  witness  simply  gave 
tbat  as  bis  reason  why  be  didn't  cut  down 
into  it" 

Tbe  eleventh  is  to  the  testimony  of  Dr. 
McCuistion,  wherein  tbe  defendant  asked  blm 
whether  or  not  it  was  a  fact  tbat  any  reputa- 
ble physician,  being  called  upon  to  deliver 
any  illegitimate  cliild,  would  attend  tbe  case, 
and  would  also  consider  it  part  of  bis  duty 
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to  conceal  the  same,  and  alao  the  Identltj  of 
the  woman.  In  order  to  save  the  shame  of 
the  woman.  This  was  objected  to  by  the 
state,  and  the  witness  not  permitted  to  an- 
swer. The  appellant  claimed  that  he  ex- 
pected the  witness  wonld  testify  that  all 
reputable  physicians  wonld  accqtt  sodi  a 
call ;  that  they  would  go  and  see  any  woman 
In  labor  at  any  time  and  place,  and  wonld 
do  CTerythtng  In  their  power  for  the  woman 
and  the  child,  and  also  would  do  everything 
to  keep  the  matter  a  secret 

[I]  These  bills  are  equally  as  defective  as 
the  others,  and  cannot  be  considered  by  this 
court  James  v.  State,  138  S.  W.  612;  Conger 
T.  Stoto,  140  S.  W.  1112;  Baker  v.  State, 
143  S.  W. ,1  and  other  cases  recently  de- 
cided; Whites'  C.  C.  P.  fi  857,  112S. 

The  twelfth  bill  was  to  this  question,  ask- 
ed by  the  defendant's  counsel  of  defendant's 
witness  Charles  Minton:  "Now,  I  will  ask 
you  whether  or  not  it  is  a  fact  that  the 
place  where  they  lived  (referring  to  the 
state's  witnesses  Mary  Blackburn  and  Lnla 
.\dams),  whether  complaint  has  been  made 
of  the  kind  of  place  they  wwe  running,  and 
whether  or  not  it  is  a  fact  that  men  have 
been  going  there  at  all  times  of  the  night 
to  such  an  extent  that  you  were  called  upon 
to  move  them?"  On  objection  by  the  state, 
the  court  sustained  it,  and  the  defendant 
stated  that  he  expected  the  witness  to  state 
that  complaint  had  been  made  to  him  of  the 
character  of  the  house  the  women  were  run- 
ning, and  that  he  had  notified  them  that  they 
had  to  move,  and  they  did  move.  The  court 
allowed  this  bill,  with  the  explanation  that 
the  defendant  proved  by  this  same  witness 
tiiat  he  knew  the  general  reputation  of  these 
two  women  for  chastity  and  morals,  and  also 
the  reputation  of  the  house  they  occupied 
and  lived  in,  and  that  It  was  bad. 

The  thirteenth  was  a  question  to  the  de- 
fendant's witness  Carter,  wherein  he  was 
asked  the  same  question  as  the  above  que.<i- 
tlon  to  Minton,  and  It  was  stated  that  the 
defendant  expected  to  prove  the  same  by  him 
as  be  did  by  Minton.  The  biU'was  allowed 
with  the  same  qualification  to  this  as  to  the 
twelfth  bill  above. 

The  fourteenth  was  that  after  defendant's 
witness  Neal  had  testified  that  he  had  been 
employed  to  represent  Willie  Wilbur  in  ref- 
erence to  her  claim  as  a  member  of  the 
Choctaw  Tribe  of  Indians  before  the  Land 
Commission  of  the  Indian  Territory,  and  that 
fshe  was  registered  under  the  name  of  WIII^p 
Ernest,  and  that  he  had  made  trips  to  Mus- 
kogee in  connection  with  said  business,  be 
was  asked  by  the  district  attorney  on  cross- 
examination,  "Q.  Who  first  talked  to  you 
about  making  the  trip  up  there;  that  is,  the 
time  yon  speak  of?"  which  was  objected 
to  as  not  In  rebuttal  of  anything  they  had 
brought  out,  and  the  answer  would  be  imma- 
terial and  irrelevant  The  court  overruled 
the  objection,  and  the  witness  answered  that 
his  firm  had  been  employed  by  BlU  Swlnk 
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to  represent  WiUle  Ernest  in  that  matter. 
The  court  in  qualifying  the  bOI  stated  that 
from  this  witneas*  testimony  the  eoort  wlli 
see  that  he  told  about  going  ap  to  Muskogee 
in  his  direct  testimony. 

The  fifteenth  bill  shows  that  the  defa>d- 
ant  having  been  indicted  as  W.  A.  Jones, 
alias  G.  D.  WiUdns,  at  the  beginning  of  the  j 
trial,  appellant's  counsel  stated  to  the  conrt  | 
that  his  name  was  W.  A.  Jones ;  that  he  had 
always  gone  by  said  name,  and  had  never 
claimed  to  be  G.  D.  Wilkins,  or  gone  by  said 
name;  that  he  had  no  alias,  and  asked  that 
he  be  prosecuted  under  his  real  name,  which 
is  W.  A.  Jones;  that  the  court  stated  he 
would  enter  an  order  directing  that  defend- 
ant be  prosecuted  under  his  name,  W.  A. 
Jones,  but,  after  making  sndi  order  In  open 
court,  the  conrt  failed  to  enter  such  order, 
and  in  his  cliarge  to  the  Jury  referred  to 
defendant  as  W.  A.  Jones,  alias  G.  D.  WU- 
ktns;    that  defendant  In  his  motion  for  a  \ 

new  trial,  by  the  fourth  ground,  raised  said  j 

question,   and   asked  that  a  new  trial  be  i 

granted  on  account  of  these  matters.  The 
court  overruled  the  motion  for  new  trial  and 
defendant  excepted.  This  bill  is  allowed  by 
the  Judge  with  this  explanation:  "That  the 
Jury  to  try  this  case  was  obtained  late  one 
evening,  and  the  district  attorn^  read  the 
indictment,  and  the  defendant  entered  his 
plea  of  not  guilty,  and  the  court  then  ad- 
journed until  next  day,  and  the  next  day 
the  state  commenced  to  introduce  its  testi- 
mony, and,  while  the  district  attorney  was 
examining  a  witness,  the  district  attorney 
called  the  defendant  Jones,  alias  G.  D.  Wil- 
kins, and  then  it  was  that  counsd  for  de- 
fendant suggested  that  defendant's  name  was 
W.  A.  Jones,  and  asked  that  he  l>e  prosecut- 
ed under  that  name  alone,  and  that  his  name 
was  not  W.  A.  Jones,  alias  G.  D.  Wilkins. 
The  defendant  himself  testified  that  he  reg- 
istered at  Hignlte'B  as  'O.  D.  Wilkins.' " 

[7]  It  will  be  seen  therefrom  that  no  ex- 
ception was  taken  during  the  trial  of  the 
cause  as  to  the  appellant  being  called  W.  A. 
Jones,  alias  G.  D.  Wilkins,  anywhere  In  the 
examination  of  the  witnesses,  the  trial  of 
the  cause,  or  the  charge  of  the  conrt,  and 
It  was  too  late  to  raise  and  present  this 
question  on  motion  for  new  trial. 

It]  Besides  this,  the  appellant  is  in  no  wise 
shown  to  have  been  injured  under  the  cir- 
cumstances stated. 

The  sixteenth  bill  complains  that  on  appel- 
lant's motion  for  a  new  trial  be  offered  in 
evidence  the  special  venire  list  and  list  of 
jurors  impaneled  to  try  said  cause,  showing; 
that  the  name  of  W.  0.  Brackeen  was  drawn 
upon  said  venire,  and  that  W.  C.  Brackeen 
was  served  with  the  venire  writ  and  snm- 
moned  to  serve  upon  said  case  as  a  juror, 
and  that  no  person  by  that  name  was  so 
drawn  or  summoned.  The  verdict  of  the 
jury  was  also  introduced  which  was  signed, 
"W.  C.  Brecheen,  Foreman."  It  also  ap- 
peared upon  the  hearing  of  said  motion  for 
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new  trial  that  the  person  m  acting  aa  fore- 
man answered  the  name  of  W.  C.  Brackeen, 
and  was  duly  gualifled,  selected,  and  sworn 
as  a  juror  In  said  cause;  that  the  court 
overruled  the  motion  for  new  trial,  and  the 
appellant  excepted.  This  bill  was  allowed  by 
the  court,  with  this  explanation:  "That  W. 
C.  Brackeen  was  drawn  on  the  renlre  and 
served  upon  the  Jury,  and  was  the  foreman 
of  the  Jury,  and  signed  the  verdict,  and  sign- 
ed it  W.  C.  Brackeen,  and  he  testified  by 
affidavit  that  he  signed  the  verdict  in  this 
case,  and  the  said  W.  O.  Brackeen  handed 
the  verdict  to  the  court  when  the  Jury  came 
back  after  considering  the  case.  The  con- 
troversy in  this  bill  arises  from  the  fact  that 
Mr.  Brackeen  signs  his  name  so  that  it  looks 
somewhat  like  'Brecheen.'  Counsel  for  de- 
fendant had  known  Mr.  Brackeen  for  years, 
and  knew  that  he  was  on  the  Jury,  and  ac- 
cepted him  as  one  of  the  Jurors  to  try  the 
case,  and  were  present  when  the  verdict  was 
brought  in,  and  saw  him  hand  the  verdict 
to  the  court,  and  heard  the  verdict  read  and 
Mr.  Brackeen's  name  read  out  by  the  clerk 
as  foreman,  and  made  no  objection  what- 
ever." 

[9]  It  was  too  late  to  make  any  such  ob- 
jection on  motion  for  new  trial. 

[101  Besides,  with  the  explanation  of  the 
court,  no  injury  whatever  is  shown  to  have 
occurred  or  could  possibly  have  occurred  to 
the  appellant  by  reason  of  the  misspelling.  If 
so,  of  this  Juror's  name. 

The  last  four  bills,  17,  18,  19,  and  20,  are 
objections  to  the  claimed  remarks  of  the  at- 
torneys for  the  state  in  argument  to  the 
Jury.  It  is  unnecessary  to  quote  these  claim- 
ed remarks.  On  the  hearing  of  the  motion 
for  new  trial,  the  court  heard  evidence 
thereabouts,  and  the  attorneys  for  the  state 
denied,  in  substance,  making  the  remarks 
as  claimed  by  the  bills.  The  court  thereupon 
refused  to  allow  the  bills,  showing  in  ex- 
planations to  each  of  them,  in  substance, 
that  the  remarks  were  either  not  made,  or, 
where  any  of  them  were  in  substance  made, 
they  in  no  way  Injured  the  appellant,  and 
showing,  also,  that  the  evidence  Justified  the 
remarks  where  they  were  made. 

The  appellant  asked  no  special  charges  to 
exclude  any  or  all  of  these  claimed  remarks 
in  argument  by  the  state's  attorneys.  The 
verdict  of  the  Jury  fixed  the  penalty  of  the 
appellant  at  murder  in  the  second  degree, 
and  gave  him  the  lowest  penalty  thereunder. 

[11]  No  Injury  whatever  is  shown  to  have 
occurred  by  these  remarks,  even  if  they 
were  made,  and,  by  the  appellant  failing  to 
ask  special  charges  to  exclude  them,  they 
were  certainly  at  the  time  not  deemed  of  suf- 
ficient importance  to  do  this,  which  was  re- 
quired, under  the  law.  In  order  that  the 
questions  might  be  properly  considered  by 
this  court.  We  desire  to  say  that,  notwith- 
standing the  bills  of  exceptions  above  quoted 
present  questions  so  defectively  that  this 
court  cannot  consider  them,  yet,  In  connec- 


tion with  the  record,  in  our  opinion  not  one 
of  them  presents  any  reversible  error,  even  if 
the  questions  attempted  to  be  raised  thereby 
had  been  properly  presented. 

There  are  about  30  grounds  in  appellant's 
motion  for  a  new  trial.  In  them  he  com- 
plains of  the  various  matters  shown  by  his 
bills  of  exceptions  above  noted,  and.  In  ad- 
dition thereto,  the  refusal  of  the  court  to 
give  two  special  charges  requested  and  com- 
platDS  of  the  court's  charge  in  some  par- 
ticulars. 

Among  the  complaints  of  the  charge  of 
the  court  is  one  to  paragraphs  10  and  11, 
as  to  the  charge  of  the  court  about  murder 
in  the  first  degree.  As  the  appellant  was 
acquitted  of  this  and  given  the  lowest  pen- 
alty for  murder  in  the  second  degree,  what- 
ever errors,  if  any,  may  have  been  in  said 
charge  about  murder  in  the  first  degree,  can- 
not, and  did  not,  affect  the  appellant 

The  fifteenth,  sixteenth,  and  seventeenth 
paragraphs  of  the  court's  charge  are  as  fol- 
lows: 

"(5)  If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defend- 
ant with  bis  implied  malice,  as  that  is  here- 
inbefore explained,  in  a  passion  aroused 
without  adequate  cause,  did  either  alone,  or 
acting  together  with  Bill  Swink  as  a  prin- 
cipal, as  principal  is  hereafter  explained  to 
you,  in  Lamar  county,  Tex.,  at  or  about 
the  time  charged  in  the  Indictment,  unlaw- 
fully kill  and  murder  the  infant  child  of 
Willie  Wilbur  by  then  and  there  breaking  Its 
neck  and  disjointing  and  dislocating  the  neck 
of  said  infant  child  by  twisting  the  head  and 
neck  and  pulling  the  head  and  neck  of  said 
infant  child  with  his  (defendant's)  hand 
and  fingers,  and  If  you  further  so  believe 
that  the  said  infant  child  was  without  a 
name,  and  If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  the  defend- 
ant either  alone,  or  acting  together  with 
Bill  Swlnk  as  a  principal,  as  that  term  Is 
hereinafter  explained  to  you,  did,  in  Lamar 
county,  Tex.,  at  or  about  the  time  charged 
in  the  indictment,  with  his  implied  malice 
aforethought  (as  that  is  explained),  In  a 
passion  aroused  without  adequate  cause,  un- 
lawfully kill  and  murder  the  infant  child 
of  Willie  Wilbur  by  pressing  and  mashing 
the  head  and  bowels  of  said  Infant  child 
with  his  hands  and  fingers,  and  by  dropping 
and  placing  child  into  a  night  glass  or  slop 
Jar,  and  you  further  so  believe  that  the  said 
Infant  child  was  without  a  name,  then  yon 
will  find  the  defendant  guilty  of  murder  in 
the  second  degree,  and  assess  his  pimish- 
ment  at  confinement  in  the  state  peniten- 
tiary for  any  period  the  Jury  may  determine 
and  state  in  their  ver^ct,  provided  it  be 
for  not  less  than  five  years,  but,  unless  you 
do  BO  believe,  you  will  acquit  the  defendant. 

"(16)  All  persons  are  principals  who  are 
guilty  of  acting  together  in  the  commission 
of  an  offense.  When  an  offense  has  been 
actually  committed  by  one  or  more  persons. 
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tbe  true  criterion  for  determining  who  are 
principals  Is,  Did  the  parties  act  together 
In  the  commission  of  the  offense?  Was  the 
act  done  in  pursuance  of  a  common  intent 
and  in  pursuance  of  a  previously  formed  de- 
sign in  which  the  minds  of  all  united  and 
concurred?  If  so,  then  tbe  law  is  that  all 
are  alike  guilty,  prorlded  the  offense  was 
actually  committed  during  the  existence  and 
in  the  execution  of  the  common  design  and 
intent  of  all. 

"(17)  Before  one  can  be  held  to  be  a  prin- 
cipal, he  must  not  only  liare  been  present 
when  the  offense  was  committed,  but  must 
have,  in  addition  thereto,  aided,  encouraged, 
advised,  or  agreed  to  the  commission  of  the 
same,  with  a  knowledge  of  the  unlawful  In- 
tent of  the  person  actually  committing  it" 

[12]  The  first  complaint  of  the  fifteenth 
phragraph  is  to  these  words  twice  occurring 
therein,  "in  a  passion  aroused  without  ade- 
quate cause,"  because  the  evidence  did  not 
raise  any  such  question.  These  words 
should  not  have  been  in  this  charge.  We 
can  only  account  for  their  being  there  by 
presuming  that  the  Judge  used  one  of  tbe 
printed  forms  of  charges  which  are  so  com- 
monly used  by  Judges,  wherein  the  question 
of  manslaughter  is  raised  and  submitted, 
and  doubtless,  as  that  question  could  not 
and  did  not  arise  in  this  case,  the  Judge  In 
the  court  below  Inadvertently  failed  to  strike 
out  those  words.  It  was  expressly  held  by 
this  court  in  the  case  of  Combs  v.  State,  52 
Tex.  Cr.  R.  617,  108  S.  W.  650:  "We  should 
not  be  inclined  to  reverse  the  case  on  the 
occurrence  of  these  words  in  what  is  other- 
wise, in  respects  complained  of,  a  most  ad- 
mirable charge,  but  we  suggest  to  the  court 
in  Tlew  of  another  trial  that  this  language 
should  be  omitted." 

[13]  In  the  Combs  Case  these  words  were 
used,  "in  a  sudden  transport  of  passion 
aroused  without  adequate  cause."  Many 
cases  where  the  words  "sudden  transport  of 
passion"  were  used  have  been  reversed  be- 
cause of  the  use  of  such  words  when  man- 
slaughter arose  and  was  submitted,  but  in 
this  case,  tbe  appellant  having  received  the 
lowest  penalty  for  murder  In  the  second  de- 
gree, the  use  of  the  words  complained  of 
above  could  not  be  calculated  to  injure,  and 
did  not  injure,  the  appellant  Besides,  if  the 
said  words  Improperly  used  had  any  effect 
at  all,  it  was  to  place  a  greater  burden  on 
the  state  than  ought  to  have  been  placed 
thereon,  and  inured  to  tbe  benefit  of  the  ap- 
])ellant,  instead  of  against  him.  Article  723, 
C.  O.  P. 

Complaint  is  also  made  of  said  paragraph 
15  because  there  was  no  evidence  tending 
to  show  that  Swlnk  killed  the  child,  or,  if 
so,  tliat  appellant  was  present  or  acting  In 
such  a  manner  as  would  make  him  a  princi- 
pal to  the  alleged  crime. 

Complaint  is  also  made  that  the  court 
erred  in  submitting  to  the  Jury  whether  or 
not  the  child  waa  killed  by  having  been 


thrown  in  a  slop  Jar  or  night  glass,  or  by 
having  Its  head  and  bowels  mashed  and 
pressed,  claiming  that  the  evidence  raised  no 
such  issue,  and  there  was  no  evidence  that 
such  injuries  resulted  in  Its  death. 

Complaint  is  also  made  to  the  sixteenth 
and  seventeenth  paragraphs  charging  on  the 
law  of  principles  because  the  evidence  did  not 
raise  such  issue  as  to  appellant,  and  it  is 
claimed  the  Jury  was  probably  misled  in  be- 
lieving that,  if  Swlnk  or  Willie  Wilbur  killed 
the  child  at  any  time  on  the  nij^t  of  tbe 
alleged  killing,  appellant  would  be  guilty  as 
a  principal,  and  to  infer  that  the  conrt  was 
of  ^he  opinion  that  sncb  was  a  fact,  and 
that  said  paragraphs  are  mere  abstract  prop- 
ositions, and  do  not  contain  correct  state- 
ments of  the  law  of  principals,  nor  do  tber 
tell  tbe  Jury  under  what  circumstances  and 
conditions  defendant  would  be  guilty  as  a 
principal  in  the  event  the  child  was  killed 
by  some  one  else,  and  that  said  charge  does 
not  tell  the  Jury  that,  in  order  to  l>e  guilty 
as  a  principal,  appellant  must  have  been 
present  and  aiding  the  commission  of  the 
offense,  and,  if  not  present  and  so  aiding, 
the  Jury  were  left  to  infer  that  appellant 
would  have  been  guilty  as  a  principal,  al- 
though not  present  or  doing  anything  in  aid 
of  Swlnk  or  whoever  was  committing  tbe 
crime. 

Prior  to  the  enactment  of  article  723,  C.  C. 
P.,  in  construing  that  article,  as  it  had  there- 
tofore been,  in  connection  with  article  715, 
this  court  had  reversed  cases  where  mere 
technical  errors  of  commission  or  omission 
had  been  in  the  charge  of  the  court.  The 
Legislature  in  amending  article  723,  as  it 
was  amended  by  the  act  of  March  12,  1897. 
expressly  enacted  that  the  Judgment  shall 
not  be  reversed,  unless  the  error  appearing 
from  the  record  was  calculated  to  prejudice 
the  rights  of  tbe  defendant;  whereas,  before 
then,  said  article,  as  it  stood,  seemed,  and  was 
construed,  to  require  a  reversal  whether  sudi 
error  was  calculated  to  injure  or  not.  Even 
before  this  article  was  amended,  the  Su- 
preme Court  in  Wright  v.  State,  41  Tex.  246, 
held  that  a  Judgment  of  conviction  would 
not  be  reversed  for  improper  instructions 
given  in  favor  of  the  defendant,  and  cases 
prior  to  Green  v.  State,  32  Tex.  Or.  R.  298, 
22  S.  W.  1094,  which  held  that  where  erro- 
neous charges  were  given.  If  excepted  to,  even 
though  such  injury  inured  to  the  benefit  of 
the  accused,  required  a  reversal,  were  ex- 
pressly overruled  by  this  court  In  Briscoe 
r.  State,  37  Tex.  Cr.  R.  464,  36  S.  W.  281,  on 
a  trial  for  murder,  where  the  evidence  es- 
tablished mnrder  in  the  first  degree,  it  was 
held  that  defendant  could  not  be  heard  to 
complain  that  the  court  gave  him  a  cliarge 
upon  murder  in  the  second  degree;  also,  in 
Gonzales  v.  State,  35  Tex.  Cr.  K.  339,  33  S. 
W.  363,  60  Am.  St  Rep.  51,  this  court  held 
that  a  defendant  who  had  been  convicted  of 
manslaughter  could  not  claim  any  possible 
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Injury  from  a  charge  on  mutual  combat, 
even  when  Buch  charge  was  not  required  by 
the  evidence,  and  that  a  charge  upon  imper- 
fect self-defense,  though  not  called  for  by 
the  evidence,  could  do  no  possible  harm  to 
appellant  where  there  was  no  self-defense  in 
the  case.  It  has  also  been  held  in  many 
cases  by  this  court  that,  even  though  a  spe- 
cific portion  of  the  charge  of  the  court  may 
be  erroneous,  when  it  is  more  favorable  to 
the  accused  than  he  was  entitled  to  upon  the 
particular  questions,  he  had  no  ground  to 
complain.  Wllklns  v.  State,  85  Tex.  Cr.  B. 
525,  34  S.  W.  627;  Scruggs  v.  State,  35  Tex. 
Cr.  R.  G22,  34  S.  W.  951;  Delgado  v.  State, 
34  Tex.  Cr.  R.  157,  29  S.  W,  1070;  English  t. 
SUte,  34  Tex.  Cr.  B.  190,  30  S.  W.  233; 
Daud  V.  State,  34  Tex.  Cr.  R.  460.  81  S.  W. 
376;  Ix)gglns  v.  State,  32  Tex.  Or.  R.  364,  24 
S.  W.  512;  Lujano  v.  State,  32  Tex.  Cr.  R. 
414,  24  S.  W.  97;  Boren  v.  State,  32  Tex.  Cr. 
B.  637,  25  S.  W.  775 ;  Green  v.  State,  32  Tex. 
Cr.  R.  298,  22  S.  W.  lOlM:  Kelley  v.  State,  31 
Tex.  Cr.  R.  216,  20  S.  \V.  357;  Sutton  t. 
State,  81  Tex.  Cr.  R.  297,  20  S.  W.064; 
Massey  v.  State,  31  Tex.  Cr.  R.  371,  20  S.  W. 
758 ;  Wolftorth  v.  State,  31  Tex.  Ci-.  R.  387, 
20  S.  W.  741;  Gonzales  v.  State,  31  Tex.  Cr. 
R.  508,  21  S.  W.  253;  Weathersby  v.  State, 
29  Tex.  App.  278,  15  S.  W.  82.1;  Surrell  v. 
State,  29  Tex.  App.  321,  15  S.  W.  816;  Haw- 
thorne V.  State,  28  Tex.  App.  212,  12  S.  W. 
603;  Walker  v.  State,  28  Tex.  App.  503,  18 
S.  W.  860;  McCleareland  v.  Stote,  24  Tex. 
App.  202,  5  S.  W.  604 ;  Carlisle  v.  State,  37 
Tex.  Cr.  R.  108.  38  S.  W.  991. 

(14]  We  believe  that  these  cases  and  many 
others  later  decided  to  the  same  effect  and 
the  proper  construction  of  said  article  723, 
as  It  now  stands,  does  not  authorize  this 
court  to  reverse  the  judgment  in  this  case, 
even  though  there  may  be  some  technical 
omissions  or  commissions  In  the  paragraphs 
of  the  charge  of  the  court  in  this  case,  and 
especially  is  this  the  case  when  the  appellant 
has  requested  no  charge  on  the  subject,  and 
thereby  not  given  the  lower  court  an  oppor- 
tunity to  correct  any  such  commission  or 
omission  before  the  verdict  of  the  jury. 

The  only  other  complaint  of  the  charge  of 
the  court  and  of  the  refusal  of  special  charges 
requested  which  are  of  sufficient  importance 
to  require  notice  by  us  is  the  complaint  of 
appellant  in  his  motion  for  new  trial  as  to 
the  charge  given  by  the  court,  and  the  re- 
fusal of  his  charge  on  the  question  of 
whether  or  not  Willie  Wilbur  was  an  accom- 
plice, and  whether  or  not  these  charges  sub- 
mit properly  the  question  of  the  necessary 
corroboration  of  her  if  she  was  an  accom- 
plice. 

[IS]  After  a  most  careful  consideration  of 
the  evidence  on  this  subject,  we  believe  that 
in  no  proper  consideration  of  the  evidence 
does  it  tend  to  show  that  she  was  an  accom- 
plice in  the  killing  of  the  child,  and  while 
■he  waa  necessarily  present  at  the  birth  and 


for  several  hours  before  the  death  of  the 
child,  whether  It  was  killed  or  died  from 
natural  causes,  she  is  nowhere  shown  by  any 
direct  testimony,  or  by  any  proper  deductions 
from  any  of  the  testimony,  to  have  done  or 
said  anything  to  Indicate  that  she  in  anyway 
participated  in  the  killing  of  the  child. 
There  is  some  suggestion  by  appellant  that 
she  may  have  been  guilty  of  abortion.  If 
appellant  had  been  charged  with  this  ofCense, 
this  court  has  repeatedly  held  that  she  would 
not  have  been  an  accomplice  therein.  Wat- 
son V.  State,  9  Tex.  App.  238;  WUlingham  v. 
State,  33  Tex.  Cr.  B.  98,  25  S.  W.  424;  Hunt- 
er V.  State,  38  Tex.  Cr.  B.  61,  41  S.  W.  602, 
and  other  cases. 

[It,  17]  The  first  special  charge  requested 
by  appellant,  omitting  the  heading  and  sig- 
nature thereto,  was:  "I  charge  you  that,  if 
you  do  believe  that  the  child's  neck  was 
broken  as  alleged  in  the  indictment,  this 
would  not  be  sufficient  to  corroborate  the  wit- 
ness Wilbur."  The  court  refused  this,  but 
doubtless  because  of  the  request  therefor, 
In  paragraph  23,  charged: 

"The  fact,  if  It  Is  a  fact,  that  the  child's 
neck  was  broken  as  alleged  In  the  indictment, 
then  this  would  not  be  sufficient  to  corrobo- 
rate the  witness  Wilbur." 

In  our  opinion  this  charge  should  not  have 
been  given,  but  that  fact  should  have  been 
left  to  the  jury  for  its  consideration  on  the 
subject.  Instead  of  prohibiting  their  doing  so, 
but  appellant,  having  asked  and  the  court 
at  bis  instance  having  given  this  charge, 
certainly  has  no  ground  to  complain  thereof. 

The  court  among  other  charges  gave  these: 

"If  you  believe  tne  infant  child  was  pre- 
luaturely  bom,  and  tliat  its  death  was  caused 
thereby,  or  if  you  have  a  reasonable  doubt 
tliereof,  you  will  acquit  the  defendaiit. 

"If  you  believe  that  the  child  died  from 
natural  causes,  or  if  you  have  a  reasonable 
doubt  thereof,  yon  wilt  acquit  the  defend- 
ant." 

The  other  special  requested  charge  by  ap- 
pellant and  refused  by  the  court,  omitting 
the  heading  and  signature  thereto,  was  as 
follows:  "1  charge  you  that  the  evidence  In 
this  case  shows  that  Willie  Wilbur,  the  wit- 
ness Introduced  by  the  state  in  said  cause, 
is  an  accomplice,  provided  you  believe  that 
the  child's  neck  was  broken  as  alleged.  I 
therefore  charge  you  that  unless  you  believe 
tlwt  said  WUlie  Wilbur  is  corroborated  in 
her  testimony  in  said  cause,  though  you 
should  believe  that  said  offense  was  commit- 
ted, and  that  the  defendant  committed  it,  yet 
you  cannot  convict  the  defendant  upon  her 
testimony,  unless  you  believe  same  has  been 
corroborated  by  other  testimony,  other  than 
that  a  crime  was  committed,  if  there  wns 
any  committed." 

The  court  on  the  subject  of  accomplice  and 
the  corroboration  of  her  testimony  gave 
these  charges: 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated 
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by  other  evidence  tending  to  connect  the  de- 
fendant with  the  offense  committed,  and  the 
corroboration  Is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offoise.  An  'ac- 
complice' as  the  word  is  here  used  means 
any  one  connected  with  the  crime  commit- 
ted, either  as  principal  offender,  as  an  ac- 
complice, as  an  accessory  or  otherwise.  It 
includes  all  persons  who  are  connected  with 
the  crime  by  unlawful  act  or  omission  on 
their  part,  transpiring  either  before,  at  the 
time,  or  after  the  commission  of  the  offense, 
and  whether  or  not  she  was  present  and  par- 
ticipated in  the  commission  of  the  crime." 

"Now,  if  you  are  satisfied  from  the  evi- 
dence that  the  offense  charged  was  commit- 
ted, and  yon  further  believe  that  the  wit- 
ness Willie  Wilbur  was  an  accomplice,  or 
you  have  a  reasonable  doubt  as  to  whether 
she  was  or  not,  as  that  term  Is  defined  in 
the  foregoing  Instructions,  then  you  are  fur- 
ther Instructed  that  you  cannot  find  the  de- 
fendant guilty  upon  her  testimony  alone,  un- 
less yon  first  believe  that  her  testimony  Is 
true,  and  connects  the  defendant  with  the 
otteaae  charged,  and  then  you  cannot  convict 
the  defendant  upon  said  testimony,  unless 
yon  further  believe  that  there  is  other  testi- 
mony in  the  case  corroborative  of  Willie 
Wilbur's  testimony  tending  to  connect  the 
defendant  with  the  offense  charged,  and  the 
corroboration  is  not  sufficient,  if  it  merely 
shows  the  commission  of  itbe  offense 
charged." 

"Corroboration  as  to  matters  immaterial, 
and  which  do  not  tend  to  connect  the  de- 
fendant with  the  commission  of  the  offense 
charged,  is  not  sufficient." 

And  paragraph  23  of  the  court's  charge 
above  copied. 

As  stated  above  by  ns,  we  believe  that 
Willie  Wilbur  was  not  an  accomplice,  bat,  as 
the  appellant  requested  charges  on  that  sub- 
ject, even  going  to  the  extent  of  requesting 
the  court  to  specifically  state  that  she  was 
an  accomplice,  the  charge  of  the  court  on  the 
subject  was  substantially  correct,  and  much 
more  favorable  to  appellant  than  was  re- 
quested by  him,  except  that  he  did  not 
charge  in  so  many  words,  as  requested,  that 
she  was  an  accomplice. 

[IS]  It  has  been  uniformly  held  by  this 
court  that  unless  the  evidence,  without 
doubt,  shows  that  a  witness  Is  an  accomplice, 
the  court  must  submit  that  question  to  the 
Jury  to  find,  and  the  court  properly  did  so  in 
this  case. 

[in  None  of  the  criticisms  of  the  court's 
charge  on  this  subject  are  well  takbn,  nor 
are  they  of  sufficient  Importance  to  require 
a.  reversal  of  the  judgment  in  this  case. 

We  have  given  this  case  thorough  stndy 
and  investigation.  We,  like  appellant's  at- 
torneys, cannot  fully  understand  from  the 
record  why  the  Jury  did  not  convict  the  ap- 
pellant of  murder  in  the  first  degree,  and 


even  inflict  the  death  penalty.  The  record 
convinces  ns  that  beyond  question  be  unlaw- 
fully killed  this  child,  and  that  be  was  not 
convicted  of  a  higher  crime  or  given  a  se- 
verer punishment  results  to  his  benefit,  and 
not  to  his  injury.  The  record  tn  our  opinion 
shows  no  such  error  as  would  authorize  or 
Justify  this  court  to  reverse  this  case. 
Hence  it  will  in  all  things  be  affirmed. 


mCKMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 
20,  mi.) 

Criminal  Law  (8  1097*)--AppeaI/— Rbcobd— 
Statbuent  of  Facts— Bill  op  Exceptioss. 
Objection  that  a  conviction  is  contrary  to 
the  law,  and  unsupported  by  the  evidence,  can- 
not be  reviewed.  In  the  absence  of  a  Btatement 
of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1097.*] 

Appeal  from  Dallas  County  Court  at  Law; 
W.   F.   Whltehurst,  Judge. 

Fi%d  Hickman  was  convicted  of  carrying 
a  pistol,  and  he  appeals.    Affirmed. 

0.  B.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDEROAST,  J.  The  aK>ellant  was 
convicted  for  carrying  a  pistol,  and  his  pnn- 
Ishment  assessed  at  40  days  In  the  county 
JaU. 

There  is  no  statement  of  facts,  nor  bill 
of  exceptions  in  the  record. 

The  only  complaint  is  that  the  verdict  of 
the  Jury  is  contrary  to  the  law  and  the  evi- 
dence, and  not  supported  by  the  evidence.  Of 
course,  this  cannot  be  considered  In  the  ab- 
sence of  a  statement  of  facts. 

The  charge  is  in  regular  form.  The  charge 
of  the  court  submits  the  case  on  a  theory 
that  clearly  could  have  been  provea  under 
the  charge. 

The  Judgment  will  be  affirmed. 


HAltHLTON  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 

15,  1911.     On  Motion  for  Rehearing; 

Dec.  20,  1911.) 

On  Motion  for  Rehearing. 

L  Criminal  Law    ($  1095*)— Appbai<— Bnx. 

or  ExcBPTioMS— Tno  of  Fiuno. 

Where  the  term  at  which  accused  was 
convicted  ended  by  adjournment  April  26th. 
bills  of  exception  filed  June  8d  will  be  strickeo 
from  the  record. 

[Ed.   Note.— For  other  cases,   see   Criminal 
Law,  Cent.  Dig.  {  2847;  Dec  Dig.  i  1095.*] 

2.   HOMIOIDK    ({    340*)— AFPKAL— HASMI.ESS 

Ebror  —Instructions. 

Error  in  submitting  the  Issae  of  second 
degree  murder  was  harmlegs,  if  the  facts  did 
not  raise  the  issue  of  manslangbter  and  an- 
thorized  a  verdict  of  first  degree  mnrder. 

[Ed.  Note.— For  other  cases,   see  Homicide. 
Cent.  Dig.  H  715-720;   Dec.  Dig.  |  34a*] 


•For  other  cum  sea  same  topic  and  section  NUUBBR  is  Dae.  Dis.  *  Am.  Die  K*r  No.  Sarles  *  Rep'r  Indezeo 
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3.  HomciDB  (I  804*)— iHBTBUOTioNs— Issues 

— SumClENCT. 

The  court  instructed,  in  a  homicide  case, 
that  if  accused  was  mistal^en  as  to  the  ^n 
from  which  the  fatal  shot  was  fired  being 
loaded,  and  such  mistake  did  not  arise  from 
a  want  of  due  care  by  him,  when  he  shot  de- 
cedent, the  jury  should  acquit.  Accused  testi- 
fied that  he  did  not  shoot  decedent  intentional- 
ly and  did  not  know  that  the  gun  was  loaded, 
Held,  that  the  instruction  did  not  sufficiently 
submit  the  issue  of  accidental  homicide,  which 
was  raised  by  accused's  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  636;    Dec  Dig.  $  304.*] 

4.  HouioiDB  (J  74*)— Neouoeht  Homicide. 

If  accased  obtained  and  took  a  gun  from 
the  rack  and  pointed  it  at  decedent  and  pulled 
the  trigger  without  knowing  that  it  was  load- 
ed, he  would  not  be  guilty  of  negligent  homi- 
cide in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  97-101;    Dec  Dig.  |  74.*] 
6.  Cbihinal  Law   (f  825*)— Instbuotionb— 

Reasonable  Dodbt— Suffiotenct. 

Where  the  court  instructed  that  the  har- 
den was  upon  the  state  to  establish  guilt  by 
legal  evidence  beyond  a  reasonable  doubt  that 
accused  was  presumed  innocent  until  his  guilt 
was  so  established,  and  if  the  jury  had  a  rea- 
sonable doubt  as  to  his  guilt  they  should  ac- 
-quit,  failure  to  instruct  on  reasonable  doubt 
as  to  each  issue  submitted  was  not  reversible 
error  in  the  absence  of  a  request  for  such  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2005;  Dec.  Dig.  |  825.*] 

«.  Criminal  Law   ({  957*)  —  Vebdict  —  Im- 
peachment. 

Jurors  cannot  impeach  their  verdict  by 
showing  that,  they  misunderstood  an  instruc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2392-2395;  Dec  Dig.  | 
«57>] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  W.  B.  Powell,  Judge. 

Archie  Hamilton  was  convicted  of  second 
-degree  murder,  and  he  appeals.  Reversed 
and  remanded. 

Goodrich  ft  Lewis,  for  appellant  O.  HL 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted, 
-charged  with  mnrder,  and  when,  tried  he  was 
adjudged  guilty  o{  murder  tn  the  second 
degree,  and  bis  punishment  assessed  at  10 
years  In  the  penitentiary. 

The  Assistant  Attorney  General  has  filed 
a  motion  to  dismiss  this  appeal,  because 
the  transcript  does  not  contain  the  sen- 
tence or  final  Judgment  of  the  court  We 
'have  carefully  examined  the  transcript,  and, 
it  not  containing  the  final  Judgment  of  the 
■court  senteaclng  appellant,  the  motion  must 
be  sustained. 

Dismissed. 

On  Motion  for  Rehearing. 

At  a  former  day  of  this  term  this  case 
was  dismissed,  because  the  transcript  con- 
tained no  final  Judgment  Appellant  filed  a 
motion  for  rehearing,  praying  that  writ  of 


certiorari  issue  requiring  the  derk  to  send 
up  a  true  and  correct  transcript  of  the  final 
sentence  or  Judgment,  which  was  granted, 
and  a  copy  of  the  final  Judgment  has  been 
received.  • 

[1]  However,  the  transcript  shows  that  the 
term  of  court  at  which  appellant  was  tried 
adjourned  on  April  26th,  and  the  bills  of 
exception  were  not  filed  untU  June  3d,  more 
than  30  days  subsequent  to  the  adjournment 
of  court  The  Assistaut  Attorney  General 
has  filed  a  motion  to  strll^e  them  from  the 
record,  and  under  the  decisions  of  this  court, 
it  must  be  sustained.  Consequently  those 
grounds  in  the  motion  for  a  new  trial  com- 
plalnlug  of  the  admissibility  and  rejection 
of  testimony  cannot  be  considered  by  us. 

[2]  Appellant  complains  that  the  court  was 
in  error  in  submitting  the  issue  of  murder 
in  the  second  degree,  not  that  there  was 
any  error  in  the  charge  on  this  issue,  but  it 
should  not  have  been  submitted.  As  there 
is  no  contention  that  the  facts  raise  the  is- 
sue of  manslaughter,  there  was  no  error  In 
the  court  submitting  tills  issue,  as.  If  the 
facts  authorized  the  Jury  to  find  defendant 
guilty  of  murder  in  the  first  degree,  it  could 
not  injure  defendant  to  find  him  guilty  of  a 
less  degree,  as  they  did. 

[3]  The  court  instructed  the  Jury  that  no 
mistake  of  law  excuses  any  wie,  but,  if  a 
person  laboring  under  a  mistake  of  fact 
should  do.  an  act  which  would  otherwise  be 
criminal,  he  is  guilty  of  no  offense;  and 
further  instructed  them  that  if  defendant 
was  laboring  under  a  mistake  of  fact  as  to 
the  gun  being  loaded,  and  such  mistake  did 
not  arise  from  a  want  of  proper  care  on  the 
part  of  defendant  at  the  time  he  did  the 
shooting,  they  would  find  him  not  guilty. 
The  appellant  testified  be  did  not  shoot  de- 
ceased Intentionally,  and  that  be  did  not 
intend  to  shoot  him;  that  he  did  not  know 
the  gun  was  loaded.  There  were  no  special 
charges  requested  asking  that  this  theory 
of  the  case  be  presented  more  fully,  or  in  a 
more  definite  way  as  applied  to  the  evidence, 
and  the  charge  as  given  is  not  subject  to  the 
criticism  contained  in  the  motion.  However, 
the  evidence  of  defendant  and  his  witnesses 
would  make  a  case  of  accidental  or  uninten-^ 
tional  killing,  and  this  issue  was  not  sub- 
mitted to  the  Jury.  If  one  in  play  points 
a  gun  at  another,  believing  that  It  is  not 
loaded,  and  the  gun  is  unintentionally  fired, 
he  is  not  guilty  of  murder,  and  defendant 
had  the  right  to  have  this  theory  presented 
to  the  Jury  for  their  determination. 

[41  There  was  no  error  in  falling  to  charge 
on  negligent  homicide  In  the  ficst  degree. 
There  was  no  evidence  that  at  the  time  of 
the  shooting  appellant  was  engaged  In  some 
lawful  act,  and,  In  the  attempt  to  perform 
such  act,  i^e  shot  was  fired  negligently  and 
carelessly.  The  evidence  from  defendant's 
viewpoint  would  indicate  that  he  got  the 
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gun  from  the  rack,  pointed  It  at  deceased, 
not  knowing  It  was  loaded,  and  pulled  the 
trigger,  shooting  deceased  in  the  side,  kill- 
ing Iiim  almost  Instantly.  This  would  not 
present  the  Issue  of  negligent  homicide  in 
the  first  degree.  The  evidence  of  defendant 
presented  a  case  of  accidental  or  unintention- 
al killing,  and  not  a  case  of  negligent  homi- 
cide. 

The  complaint  that  the  court  "erred  by 
reason  of  the  arrangement,  the  manner  of 
writing,  and  manner  of  wording,  and  by  rea- 
son of  the  interlineations,  erasures,  irregu- 
larities, and  defects  of  chirography,"  etc.. 
Is  not  borne  out  by  the  record.  The  original 
charge  is  sent  up  with  the  record,  being  part- 
ly printed  and  partly  written,  and  is  easily 
read  and  understood. 

[5]  The  complaint  that  the  court  did  not 
instruct  the  Jury  on  the  law  of  reasonable 
doubt  as  to  each  issue  submitted  is  not 
such  error  as  would  be  ground  for  reversal 
of  this  case.  The  court  instructed  the  jury 
that  the  burden  of  proof  to  establish  his 
guilt  by  legal  evidence  beyond  a  reasonable 
doubt  rests  upon  the  state,  and  he  is  presum- 
ed to  be  Innocent  until  his  guilt  is  so  es- 
tablished, and  in  case  the  Jury  had  a  rea- 
sonable doubt  as  to  his  guilt  they  would  find 
defendant  not  guilty,  thus  applying  it  to 
the  whole  case,  and,  in  the  absence  of  any 
request  for  more  specific  Instructions,  this 
has  been  held  to  be  a  sufficient  presentation 
of  this  issue. 

[(]  We  cannot  consider  the  affidavits  of 
the  three  Jurymen  that  they  misunderstood 
the  import  and  meaning  as  given  in  charge 
by  the  court  The  bill  of  exceptions,  seek- 
ing to  present  this  matter,  was  filed  more 
than  30  days  subsequent  to  the  adjournment 
of  court.  In  addition  to  this.  Jurymen  are 
not  thus  permitted  to  impeach  their  own 
verdict 

There  is  no  ground  alleging  the  insuffi- 
ciency of  the  evidence  to  sustain  this  ver- 
dict; bdt,  from  a  reading  of  the  entire  rec- 
ord, the  evidence  would  hardly  seem  to  Justi- 
fy the  verdict,  unless  we  take  Into  <K>nsidera- 
tlon  the  location  of  the  wound,  for  death 
must  have  been  Intended  unless  the  shoot- 
ing was  unintentional  and  as  defendant  says. 
However,  this  issue  was  submitted  to  the 
Jury,  and  we  do  not  feel  inclined  to  say  it  is 
wholly  unwarranted,  especially  in  view  of 
the  fact  that  the  testimony  had  to  be  ob- 
tained from  relatives  of  defeodant,  who  it 
would  seem  feel  kindly  towards  him;  but, 
for  the  error  of  the  court  In  not  submitting 
the  issue  of  accidental  or  unintentional  kill- 
ing, this  case  must  be  reversed.  It  is  not  so 
much  the  fact  that  defendant  was  mistaken 
about  the  gun  being  loaded,  as  that  the  evi- 
dence would  indicate  that  the  gun  was  fired 
accidentally  with  no  intention  on  the  part 
of  defendant  to  kill  deceased.    Ttiat  would 


excuse  his  act,  and  on  another  trial  this 
theory  of  the  case  should  be  submitted  to  the 
Jury  for  their  determination. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 


PORTERFIELD  v,  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Dec. 
20,  1911.) 

1.  GaniiNAL  Law  (|  770*)— Theobt  of  Case 

— iNSTBUCnONS. 

In  a  prosecution  for  aggravated  assault 
committed  by  awakening  a  sleeping  woman 
with  kisses,  where  accused  testified  that  he 
waked  her  so  that  she  might  resume  her  du- 
ties as  nurse  of  a  paralytic,  that,  on  beios 
unable  to  arouse  her  by  knocking  on  her  door, 
be  entered  and  shook  her,  and  that  he  had  no 
purpose  of  making  an  assault  upon  her  or  in- 

iuring   her  feelings,   accused   was   entitled   to 
lave  his  theory  of  the  case  submitted  in  the 
charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1806;   Dec.  Dig.  I  770.*] 

2.  GanfiNAi.  Law    ($  866*)— Evidence— Res 
Gesta. 

Where  accused  woke  up  a  female  nurse  by 
kissing  her,  and  some  time  after  accused's 
departure  the  nurse,  in  response  to  repeated 
inquiries  of  another  who  noticed  her  tears  and 
diaconsolate  attitude,  finally  stated  accused's 
offense,  such  statement  was  not  admissible  in 
a  prosecution  for  aggravated  assault,  as  it  was 
nut  spontaneous,  and  was  not  part  of  the  res 
geste. 

VBA.  Note — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  806-^20;  Dec.  Dig.  |  366.*] 

Api)eal  from  Wood  County  Court;  R.  it 
Smith,  Judge. 

G.  M.  Porterfield  was  convicted  of  ag- 
gravated assault  and  he  appeals.  Reversed 
and  remanded. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  agitrrarated  assault:  his  punish- 
ment being  assessed  at  a  fine  of  $1U0  and  30 
days  imprisonment  in  the  county  Jail. 

The  assault  was  charged  to  have  been  com- 
mitted upon  Miss  Ruby  Maynor.  Tlie  evi- 
dence shows  that  Mr.  Ashberry  bad  been 
seriously  hurt  and  Miss  Maynor  seems  to 
have  been  a  trained  nurse,  at  least  she  was 
nursing  him,  and  had  been  sitting  up  a  great 
deal  at  night.  Paralysis  followed  the  injury 
to  Mr.  Ashberry,  and  it  required  the  serv- 
ices of  two  persons  to  handle  him  when  be 
was  moved.  On  the  night  of  the  alleged  as- 
sault, the  defendant  and  Mr.  Culberson  were 
sitting  up  with  Mr.  Ashberry  in  the  early 
part  of  the  night  About  1  o'clock  or  little 
after  Mr.  Culberson  was  going  home,  and  ap- 
pellant also  purposed  leaving  Ashberry's  res- 
idence. Miss  Maynor  was  asleep  at  the  time 
In  the  dining  room.  She  had  theretofore 
been  sleeping  In  another  room  upstairs  oi>- 
poslte  the  room  of  Mrs.  Ashberry.  About 
the  time  appellant  and  Mr.  Culberson  decided 
to  leave,  appellant  went  to  the  door  of  Mrs. 


•Far  other  case*  ■••  uxne  topic  and  section  NUMBBB  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Hep'r  ladaxa 


Digitized  by 


Google 


Tex.) 


PORTEKPIELD  v.  STATE 


969 


Ashberry's  room  and  Informed  her  of  tb&t 
fact,  and  It  was  desired  to  wake  Miss  May- 
Dor.    Mrs.  Ashberry  notified  appellant  where 
Bhe  was  sleeping  downstairs,  and  he  went 
to  that  room  for  the  purpose  of  waking  her. 
Miss  Maynor  testifies  when  appellant  awaked 
her,  and  at  the  time  she  became  awakened, 
he  had  her  face  between  bis  bands,  and  was 
kissing   her.     Some  little  conversation   oc- 
curred  with   reference  to   the  patient  and 
giving  the  medicine,  etc.,  and,  as  he  started 
to  leave  her  bed,  he  slapped  her  on  the  hip, 
and  remarked  he  "would  come  back  directly 
and  get  it."    Appellant  remained  at  the  house 
a  while.    Miss  Maynor  got  up,  dressed,  and 
went  In  the  room  where  the  parties  were, 
and  there  was  some  conversation  had  be- 
tween them  with  reference  to  the  medicine, 
and  appellant  and  Culberson  informed  her 
that  they  had  forgotten  to  give  the  strych- 
nine at  tlie  proper  time,  and,  instead  of  giv- 
.  Ing  it  at  12  o'clock  under  directions,  they 
did  not  give  it  until  about  1  o'clock.     She 
Informed  them  that  made  no  difference.    Miss 
Maynor  further  testified  that  appellant  went 
through  the  dining  room  into  the  kitchen 
while  she  was  dressing,  or  about  the  time 
she  had  finished  dressing,  but  said  nothing. 
This  is  a  sufficient  statement  of  the  state's 
side  of  the  case.    Appellant's  statement  with 
reference  to  the  conversation  between  him- 
self and  Mrs.  Ashberry   is  practically  the 
same  as  her  testimony.     He  went  to  the 
door  of  the  room  where  Miss  Maynor  was 
sleeping,  and  knocked  several  times,  but  did 
not  succeed  in  arousing  her.    He  opened  the 
door,  went  near  the  bed,  and  succeeded  in 
awakening  her  to  a  semiconscious  state,  and 
began  talking  with  her  about  Mr.  Ashberry, 
and  the  manner  in  which  they  had  adminis- 
tered the  medicine,   but  believing  she  was 
only  half  awake,  and  not  understanding  what 
he  said,  he  put  his  hand  on  her  head  and 
shook  her  sufficiently  to  wake  her  up  com- 
pleteV*  (ind  ^^  then  talked  with  her  a  little 
while,  and,  thinking  she  had  been  up  so  much 
and  was  quite  sleepy  and  worn  out,  he  told 
her  to  lay  down  and  go  to  sleep  again,  and 
sbe  did  lay  down,  and  pulled  the  cover  back 
over  her,  and  be  went  out;   that  he  did  not 
kias  ber,  or  undertake  to  kiss  her,  and  did 
not  slap  her  on  the  hip,  and  make  the  re- 
mark she  imputed  to  him.    Culberson's  tes- 
timony is  practically  the  same  as  that  of 
appellant,  except  as  to  what  occurred  in  the 
room  where  Miss  Maynor  was.    About  these 
occurrences   be    knew   nothing.     There   are 
quite  a  lot  of  details  elicited  on  direct  and 
cross-examination  of  the  witnesses,  but  for 
the  disposition  of  this  case  we  think  this  is 
a  sufficient  statement. 

1.  Several  exceptions  were  reserved  to  the 
cbarge  given  by  the  court,  and  also  in  refer- 
ence to  the  refusal  of  special  instructions 
submitted  by  appellant.  As  the  case  was 
submitted  to  the  Jury,  we  are  of  opinion  that 
tbe  exceptions  to  the  court's  charge  are  well 
taken,   especially  in  view  of  the  refusal  to 


give  the  requested  instructions,  and  the  fur- 
ther fact  that  the  court  gave  one  of  tbe  re- 
quested instructions,  and  then  withdrew  it 
from  the  Jury,  at  the  same  time  instructing 
them  not  to  consider  appellant's  defenses  set 
forth  in  the  withdrawn  charge.  It  is  not  the 
purpose  of  this  opinion  to  go  into  a  review 
of  the  court's  charge  in  view  of  what  we 
have  to  say  in  regard  to  tbe  error  of  the 
court  in  refusing  the  special  charges. 

2.  Under  the  facts  stated,  it  will  be  ob- 
served that  appellant  raised  the  question  as 
to  his  purpose  In  going  Into  the  room  where 
the  young  lady  was  asleep,  which  was  for 
the  purpose  of  waktng  her,  and  that  he  only 
placed  his  hands  on  her  head  and  shook  her 
in  order  to  wake  her  up,  so  that  he  might  in- 
telligently inform  her  why  he  was  waking 
her,  and  announce  the  fact  that  he  and  Cul- 
berson were  going  to  leave  tbe  place,  to  the 
end  that  she  might  get  up  and  assume  her 
duties  as  nurse.  These  charges  bring  clearly 
In  review  appellant's  theory  of  the  case,  and 
that  he  not  only  did  not  do  what  Miss  May- 
nor charged  bim  with  doing,  but  he  also  had 
no  intention  or  purpose  in  any  way  of  in- 
flicting injury  either  of  body  or  mind,'  or 
bringing  to  her  any  sense  of  shame.  We 
deem  it  unnecessary  to  repeat  these  charges. 
They  sufficiently  and  Intelligently  embodied 
appellant's  defense,  and  in  a  correct  and 
legal  form. 

[1]  8.  Illustrative  of  this  view  of  the  case, 
the  court  gave  the  following  instruction  ask- 
ed by  appellant,  which  be  subsequently  with- 
drew from  the  Jury:  "If  you  find  that  de- 
fendant entered  the  room  of  Miss  Buby 
Maynor  on  the  night  of  the  29th  of  Decem- 
ber, 1910,  for  the  purpose  of  waking  the  said 
Miss  Maynor  up,  and  if  you  find  that  he 
placed  his  hands  upon  the  bead  of  Miss 
Maynor  and  shook  the  said  Miss  Maynor  for 
the  purpose  of  waking  her  up,  then  yon  will 
find  the  defendant  not  guilty."  This  charge 
was  read  to  the  Jury  as  a  part  of  the  law  of 
tbe  case,  but,  after  reading  it,  the  court 
withdrew  the  same  from  the  consideration 
of  the  Jury,  and  instructed  them  not  to  con- 
sider it,  and  he  did  not  permit  the  Jury  to 
carry  said  special  charge  to  their  room  in 
their  retirement  for  consideration  of  their 
verdict  Objections  were  urged  to  this  both 
In  regard  to  withdrawing  the  charge  and 
also  the  court's  instruction  to  the  Jury  not 
to  consider  the  charge  as  read  as  well  as 
bis  action  in  refusing  to  permit  the  Jury  to 
carry  the  charge  with  them  while  deliberat- 
ing upon  the  case.  Some  of  the  other  special 
charges  which  were  refused  went  further, 
and  submitted  directly  the  Intent  of  appel- 
lant in  connection  with  appellant's  testimony 
and  his  theory  of  the  case,  which  were  re- 
fused. All  this  was  error  on  the  part  of 
tbe  court  Appellant  had  tbe  legal  right  to 
have  his  theory  of  the  case  presented  to 
the  Jury  for  their  consideration,  and,  if  that 
body  should  believe  his  testimony,  then  up- 
pellant  was  entitled  to  an  acquittal  lundi'i* 
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his  toBtlmony.  He  testified  positively  that 
he  only  pat  bis  hand  on  her  head  and  shook 
her  a  little  in  order  to  arouse  her,  to  the 
end  that  she  might  resume  her  duties  as 
the  employed  nurse  for  Mr.  Ashberry,'  the 
Injured  party,  as  he  and  the  other  attendants 
were  going  to  leave,  and  Mr.  Ashberry  should 
have  some  one  sitting  up  with  him,  and  that 
he  had  no  purpose  or  intent  in  doing  what 
he  did  of  making  an  assault  upon  the  young 
lady,  or  in  any  way  to  interfere  with  her  or 
injure  her  feelings.  The  action  of  the  court 
In  reading  the  charge  to  the  Jury,  withdraw- 
ing it,  and  then  instructing  them  not  to  con- 
sider it,  was  tantamount  to  an  instruction 
to  them  that  there  was  nothing'  in  appellant's 
theory,  and  they  should  not  consider  it  It 
left  the  case  in  much  worse  condition  before 
the  Jury  than  if  he  had  declined  giving  the 
the  charge,  and  had  not  read  same  to  them. 
It  impressed  them  with  the  fact  that  the 
'Court  did  not  believe  appellant's  testimony, 
and  decided  that  issue  against  appellant  by 
the  course  of  conduct  pursued  in  submitting, 
and  then  withdrawing,  the  charge,  and  in- 
structing them  not  to  consider  it. 

[2]  4.  While  Mrs.  Ashberry  was  testifying 
In  behalf  of  the  state,  and  after  Miss  May- 
nor  had  testified  that  it  was  about  10  mln- 
■ntes  from  the  time  the  defendant  woke  her 
vp  kissing  her  until  she  had  dressed  and 
reached  the  room  where  Mrs.  Ashberry  was 
sleeping,  and  after  she  had  testified  that 
she  waited  at  said  room  door  for  Mrs.  Ash- 
l)erry  to  wake  Joe  Ashberry  up  and  for  Joe 
Ashberry  to  put  on  his  clothes  and  come 
out  of  said  room,  and  after  she  had  testified 
that  it  was  10  or  15  minutes  from  the  time 
she  first  called  Mrs.  Ashberry  until  she  was 
in  the  room  where  Mrs.  Ashberry  was,  and 
after  she  bad  testified  that  she  bad  gone 
Into  the  room  where  Mrs.  Ashberry  was 
'Sleeping,  and  thrown  herself  down  across  the 
bed  and  begun  to  cry,  and  after  she  had  tes- 
tified that  Mrs.  Ashberry  had  asked  her  what 
was  the  matter,  "Is  Mr.  Ashberry  dead?" 
«nd  after  she  bad  testlfled  that  she  made 
no  reply,  and  after  she  had  testified  that 
Mrs.  Ashberry  asked  her  if  Mr.  Ashberry 
-was  worse,  and  she  made  no  reply,  and  after 
she  had  testlfled  that  Mrs.  Ashberry  bad 
-asked  her  if  she  had  heard  bad  news  from 
home,  and  what  was  the  matter  with  her, 
she  then  told  Mrs.  Ashberry  that  "Old  Por- 
terfield  had  woke  her  up  kissing  her."  The 
■county  attorney  asked  Mrs.  Ashberry  if 
Miss  Maynor  told  her  anything  when  she 
reached  the  room  where  she  was,  at  which 
.juncture  counsel  for  defendant  requested  the 
retirement  of  the  jury,  which  was  granted, 
-and  the  jury  retired.  Then  the  following 
-occurred:   "Q.  Did  Miss  Maynor  tell  you  any- 


thing when  she  first  came  into  the  room? 
A.  She  did  not  She  called  at  my  room  door 
for  Joe  Ashberry,  and  asked  him  to  get  up 
and  sit  up.  I  woke  Joe  up,  and,  as  soon 
as  he  had  dressed,  he  left  the  room.  Just 
as  he  left  the  room.  Miss  Maynor  came  in. 
She  fell  down  across  me  on  the  bed,  and 
began  crying.  I  asked  her  what  was  the 
matter.  'Is  Mr.  Ashberry  dead  7  She  did 
not  answer  me.  I  again  asked  her,  'What 
is  the  matter?  Is  Mr.  Ashberry  worse? 
She  did  not  answer  me.  I  then  asked  her, 
'What  is  the  matter?  Have  yon  beard  bad 
news  from  home?*  And  she  said,  'Oh,  Ash- 
berry, my  heart  is  like  lead.'  I  again  asked 
her,  'What  is  the  matter?'  and  she  said,  'Old 
Porterfleld  woke  me  up  kissing  me.'  It  was 
about  20  or  25  minutes  from  the  time  Mr. 
Porterfleld  woke  me  up  until  Miss  Maynor 
came  into  my  room."  Quite  a  lot  of  objec- 
tions were  urged  to  this  testimony,  which 
presents  the  question  in  almost  every  con- 
ceivable way  from  the  standpoint  of  objec- 
tion. The  jury  was  then  bronght  in,  and 
tills  testimony  elicited  l>efore  them  over  these 
objections  of  appellant  We  are  of  opinion 
that  this  evidence  should  have  been  exclud- 
ed. It  was  not  of  that  spontaneous  charac- 
ter authorized  to  be  introduced  as  res  gests, 
but  it  was  drawn  from  Miss  Maynor  after 
repeated  questions  about  several  matters, 
and  it  took  several  questions  to  elicit  the 
matter  from  her.  It  was  rather  a  narration 
of  the  past  occurrences  after  several  ques- 
tions, and  not  the  spontaneous  outcry  or 
statement  which  it  takes  to  constitute  res 
gestse.  It  was  also  after  dressing  and  carry- 
ing on  conversation  at  the  door  in  regard  to 
getting  Joe  ready  to  sit  up  with  bis  father, 
and  after  the  occurrences  in  her  bedroom  aft- 
er apiiellant  awoke  her.  Time  is  not  al- 
ways the  controlling  element  in  matters  of 
this  sort  but  spontaneity  is  the  controlling 
question.  That  we  think,  is  absent  from 
this  testimony  as  is  evidenced  by  her  con- 
duct, at  least  at  the  door  of  Mrs.  Asbberry's 
room,  and  the  manner  of  the  conversation 
with  reference  to  arousing  young  Ashberry 
and  the  conversation  that  occurred  between 
Mrs.  Ashberry  and  Miss  Maynor  in  regard 
to  those  matters.  The  emotions  and  agita- 
tions of  Miss  Maynor  seem  to  have  ocenrred 
after  she  entered  the  room  of  Mrs.  Ashberry. 
She  gave  no  evidence  of  these  matters  until 
after  she  entered  the  room,  and  then  It  re- 
quired several  questions  to  elicit  the  mat- 
ter that  was  disturbing  her.  We  m^ition 
this  so  that  upon  another  trial  this  testlinony 
may  not  be  placed  before  the  jury. 

Under  this  condition  of  the  record  tiUs 
judgment  should'  be  reversed  and  the  cause 
remanded,  and  it  is  accordingly  so  ordered. 
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Bx  parte  WIIIGHT. 

(Coart  of  Criminal  Appeal*  of  Tezaa. 

Dec.  20,  1911.) 

Contempt  (J  14*)— Acts  CoNSTiranNa— In- 

TEBFEBINO   WITH  JUBOBS. 

The  fact  that  a  relator  said  to  a  jaryman, 
"Ton  are  on  the  jury  next  week,"  to  which  the 
juror  answered,  "Yes,  I  know  I  am,"  did  not 
authorize  the  relator's  punishment  for  con- 
tempt for  interference  with  a  juror. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Dec  Dig.  {  14.*] 

Application  by  Joe  Wright  for  habeas 
corpus  to  procure  bis  discharge  upon  being 
fined  for  contempt  for  interfering  with  a 
Juror.    Relator  discharged. 

Theo.  Slmmang,  James  Routledge,  and  Ed 
Haltom,  for  relator.  C.  B.  Lane,  Asst.  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  relator  was  fined 
for  contempt  by  the  district  judge  for  Inter- 
fering with  one  of  the  special  veniremen  who 
was  drawn  in  the  Norton  case,  a  homicide 
case  pending  before  the  judge.  It  may  be 
assumed  from  the  facts  that  relator  was  a 
friend  of  Norton,  and  It  is  shown  that  a 
special  voilre  had  been  drawn  returnable 
on  Monday,  .the  20th  of  the  month.  Borne 
days  prior  to  this  particular  Monday  relator 
seems  to  have  gotten  hold  of  a  list  of  the 
veniremen.  Upon  this  list  was  the  name  of 
Felix  Esser.  Felix  Esser  testified  that  he 
was  a  contractor,  and  was  summoned  on  the 
special  venire  In  the  Norton  case;  that  he 
fonnd  it  out  by  coming  to  the  courtroom; 
that  he  did  not  recollect  who  summoned  him, 
but  he  was  summoned  by  reason  of  a  notice 
left  at  his  brother's  saloon  at  the  comer  of 
E&ghth  street  and  Avenue  B.  His  brother's 
name  was  Charl^.  He  could  not  fix  the  date 
definitely,  but  he  remembers  that  the  Fair 
was  going  on.  This  was  with  reference  to 
the  time  he  saw  the  rdator.  He  thought 
It  was  about  the  17tb  of  November,  how- 
ever. The  notice  bad  been  at  the  saloon 
about  six  hours  before  he  got  It.  His  brother 
was  present  and  called  his  attention  to  the 
notice  wboi  he  returned  from  his  work. 
The  notice  received  did  not  state  what  case 
in  which  he  was  a  juryman.  It  simply  noti- 
fied him  to  appear  in  the  Thirty-Seventh 
Judicial  district  court  on  Monday,  the  20th. 
He  did  not  see  the  relator  for  some  time 
after  recrtvlng  the  notice,  but  that  he  did 
«ee  the  relator  alMut  three  weeks  after  be 
received  the  notice  or  two  weeks  and  a  half. 
Without  going  over  this  part  of  the  testi- 
mony, the  witness'  memory  seems  to  have 
been  very  indistinct  as  to  the  time  he  did 
see  relator.  But  when  he  did  see  him  he 
was  in  his  brother's  saloon,  to  which  point 
be  had  come  from  the  place  where  he  had 
been  at  work  a  short  distance  away.  When 
he  entered  the  saloon,  relator  was  in  there. 


and  they  had  a  drink  of  beer  together;  re- 
lator paying  for  it  In  other  words,  when 
they  were  in  there  relator  "set  them  up." 
Witness  was  then  en  route  to  dinner.  He 
lived  just  across  the  street  near  the  saloon. 
After  drinking  the  beer  he  says  he  did  not 
have  any  conversation  with  relator.  "When 
he  called  me  outside,  I  went  with  him  about 
25  steps  from  the  saloon.  When  I  went  out 
I  did  not  have  any  conversation  with  him. 
He  just  called  me  out,  and  said:  1  want 
to  see  you.  Tou  are  on  the  jury  next  week.' 
Then  he  got  In  bis  buggy  and  drove  off.  I 
knew  I  was  on  the  jury.  He  did  not  tell 
me  what  case  I  was  on.  All  he  said  was 
that  I  was  on  the  Jury  next  week,  and  drove 
off.  I  did  not  then  liave  a  conversation  with 
my  brother  with  reference  to  Joe  Wright 
Joe  Wright  did  not  have  anything  In  his 
hands  during  the  conversation,  or  at  any 
time,  but  a  cigar.  I  did  not  see  any  list.  He 
did  not  show  me  any  list  When  I  got  to 
the  saloon,  Joe  Wright  was  talking  to  my 
brother.  My  brother  was  behlad  the  bar. 
I  did  not  see  him  showing  anything  to  my 
brother.  I  had  no  conversation  with  my 
brother  after  Joe  Wright  left  I  had  known 
Joe  Wright  all  my  life.  I  was  not  friendly 
with  him.  Joe  Wright  never  came  to  my 
place  at  business  before  and  notified  me  that 
I  was  on  a  jury.  This  was  the  first  time.  I 
think  Joe  Wright  was  coming  there  with 
eggs,  selling  eggs  to  my  brother.  He  raises 
chickens,  and  stuff.  He  didn't  have  any 
eggs  that  day.  I  mean  sanitary  nest  eggs. 
I  don't  know  that  he  said  anything  about 
eggs  that  day.  He  Just  called  me  outside 
and  said,  *Tou  are  on  the  jury  next  week,' 
and  be  drove  off,  and  I  says,  'I  know  I  am.' 
When  he  told  me  that,  I  knew  I  was  on  the 
Jury.  I  had  my  notice  already.  Joe  Wright 
didn't  tell  me  what  case  I  was  on.  When  I 
left  Joe  Wright  and  went  back  to  the  saloon, 
I  didn't  say  to  my  brother,  *I  am  on  the 
Norton  case.' "  This  witness  was  a  jury- 
man that  was  supposed  to  have  been  tam- 
pered with  by  relator. 

Cliarles  Esser,  the  saloon  man,  a  brother 
of  the  Jurj'man,  stated  that  he  lived  on 
E^hth  street  and  Avenue  B,  and  is  In  the 
saloon  business.  He  testified.  In  substance, 
that  relator  came  to  his  saloon  and  asked 
him  about  bis  brothers  and  their  names. 
The  Juryman  was  named  Felix,  and  relator 
asked  him  which  was  Felix,  and  he  Informed 
him  that  It  was  the  one  they  called  "Red." 
It  seems  that  relator  knew  him  by  the  name 
of  Red,  and  not  by  the  name  of  Felix.  He 
says  he  could  not  exactly  say  what  day, 
but  believed  it  was  on  Monday  about  12  or 
1  o'clock.  He  drove  up  In  his  buggy,  and  said, 
"Hello,  Son."  "I  said,  'Hello,  Joe.'  I  really 
know  Joe  better  than  he  knows  me.  I  used 
to  gamble  with  him  when  he  was  in  that 
business,   at  different  places.     Probably   he 
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knows  some  of  my  brothers,  but  not  me.  He 
came  Into  tbe  saloon  and  said,  'Hello,  Son',' 
and  he  says,  'Give  us  a  drink,'  and  1  waited 
on  him,  and  he  asked  me  bow  many  of  us 
boys  there  were,  and  I  said  four.  There  Is 
Will,  the  oldest;  then  Felix,  the  second 
oldest;  then  Charles  (myself);  then  Frank, 
the  younger  one.  He  says,  'Well,  which  one 
is  Felix?'  I  said,  'Well,  the  one  they  call 
Felix  Is  the  one  they  call  "Ued,"  Just  a 
nickname.'  'Well,'  Joe  says, 'Where  can  I 
hud  Redr  I  said:  'Well,  he  is  at  work 
now,  Joie,  down  the  street  I  don't  know 
when  he  will  be  In,  or  whether  he  will 
come  In  at  all;  nothing  like  that  I  couldn't 
tell,  because  be  Is  out  working.'  And  so 
we  were  talking  there,  and  Mr.  Boyd, 
the  storeman  next  door,  and  Joe  Wright; 
were  Just  talking  about  things  that  happen- 
ed a  long  while  back,  about  rooster  fights 
and  gambling,  and  one  thing  and  another 
away  a  long  while  back.  And  in  the  mean- 
time Felix  steps  in  Just  about  the  time  we 
got  through  with  the  conversation.  I  had 
been  talking  with  Wright  Just  about  half 
an  hour,  maybe,  before  Felix  arrived.  While 
Joe  W^right  and  I  were  standing  there  talk- 
ing, Mr.  Boyd  stepped  in  for  something,  I 
don't  know  what,  and  I  says  to  Mr.  Boyd: 
'There  is  Joe  Wright  there.  Are  you  ac- 
quainted with  him?'  And  Mr.  Boyd  looked 
at  him  and  shook  hands  with  him.  I  couldn't 
say  that  Mr.  Boyd  had  left  the  saloon  or  not, 
when  Felix  arrived.  I  didn't  pay '  that 
close  attention  to  it.  Before  Felix  stepped 
in,  Mr.  Wright  called  me  aside  and  showed 
ne  a  paper  with  writing  on  it — printing.  I 
did  not  take  the  paper  in  my  hands.  Never 
had  it  in  my  liands.  I  saw  it  when  he 
took  it  back  to  the  Imck  door  and  read  it  to 
me.  I  was  on  the  inside  of  the  door,  and 
he  was  on  the  outside.  When  he  first  pulled 
the  i>aper  out,  Mr.  Boyd  was  up  to  the  bar. 
Wright  wait  into  the  rear  first,  to  the  water- 
closet.  Then  he  stepped  in  and  says:  'Come 
here.  Son,  I  want  to  see  you.'  There  is  no 
back  room.  It  was  in  the  back  of  the  sa- 
loon. When  he  told  me  to  come  there,  1 
guess  he  was  about  20  feet  away  from  me, 
and  about  the  same  distance  from  the  crowd 
that  was  in  the  saloon.  I  liave  got  Just  a 
small  place  there.  When  he  said,  'Come  here, 
Son,  I  want  to  see  you,'  he  had  nothing  in 
his  hand.  When  I  got  to  him  he  reached  In 
his  Inside  coat  pocket  and  pulled  out  a 
I>aper  like  that  and  unfolded  it  I  don't 
know  what  kind  of  paper  it  was;  regular 
examination  paper  it  looked  like,  fully  that 
size  (rtferring  to  a  legal  cap  size  sheet  of 
paper).  I  don't  know  how  many  sheets  there 
were.  I  didn't  count  them.  I  guess  three  or 
four,  and  probably  more;  but  there  was 
anyway  three,  if  not  more.  It  lud  been 
written  with  a  typewriter.  He  did  not  give 
it  to  me  in  my  hands.  He  held  it  in  his 
own  hands,  and  I  was  standing  up  against 
the  door,  and  he  read  some  of  the  names  off 
of  it    He  did  not  say  nothing  to  me  as  he 


read  the  names  off,  only  told  me  that  he 
was  going  to  read  the  names  off,  and  he 
wanted  me  to  let  him  know  which  ones  I 
knew  on  there  he  would  read  off.  I  didn't 
count  how  many  names  he  read  off.  1 
haven't  the  least  idea.  He  didn't  gi%-e  au.r 
Bddresses.  I  can  remember  a  few  of  tbc 
names  that  be  read.  He  called  one  off  that's 
my  brother  Felix  Esser.  I  know  liim.  He 
began  at  the  top  of  the  list  and  called  theu 
off.  He  called  Felix  Bisser,  William  Her- 
pel.  I  don't  know  whether  it  was  the  youug 
one  or  the  old  one.  I  know  both  of  them. 
I  told  him  I  knew  him.  I  didn't  tell  him 
where  he  lived.  Afterwards  he  came  back, 
and  he  asked  me  where  some  of  them  lived, 
and  I  told  Mm.  I  told  him  Herpel  lived 
up  the  street  I  didn't  give  him  the  house 
number,  the  street  number."  This  witness 
mentioned  two  or  three  other  names  about 
whom  relator  inquired.  With  reference  to 
what  occurred  in  the  saloon  after  Felix 
came,  the  witness  said:  "My  brother  Felix 
came  in  after  Mr.  Wright  was  there  reading 
the  papers.  When  Mr.  Wright  finished  read- 
ing the  papers,  he  put  them  in  his  pocket 
and  walked  up  to  the  door  and  ordered  an- 
other round  of  drinks.  I  told  my  brother, 
I  says,  'Red,  Joe  Wright  wants  to  see  you,' 
Just  that  way.  Well,  he  offered  Felix  a 
drink  too.  and  he  drank  with  all  of  us  there, 
and  Joe  looked  at  his  watch  and  saw  what 
time  it  was,  and  he  said,  'Well,  I've  got  to 
go,'  and  I  said,  'Well,  take  a  drink  with 
me,*  and  they  took  a  drink,  and  Joe  went 
out  and  called  Felix  out,  and  Felix  went 
out,  and  tliat  is  the  last  I  saw  of  them. 
That  is  the  last  I  saw  of  them  until  Felix 
returned,  and  Joe  drove  off.  Felix  talked 
to  him  a  very  short  time  on  the  outside. 
I  don't  believe  It  was  over  two  miuutes." 
This  witness  did  not  see  or  hear  them  after 
they  went  out  of  the  saloon. 

It  was  shown  that  there  was  a  special 
venire  drawn  in  the  case  of  State  v. 
Norton,  which  was  issued  on  October  13, 
11^11,  and  placed  in  the  hands  of  the  sheriff 
of  Bexar  county.  That  it  contained  about 
200  names;  that  it  was  returned  by  the  sher- 
iff to  the  clerk's  office  on  November  16th, 
and  was  served  on  Norton  on  November  16th; 
that  the  service  <m  Felix  Esser  shows  to 
have  been  on  the  26th  of  October;  tliat  this 
list  contained  the  names  of  Herpel,  Menck, 
Bowman,  and  Dunbar.  These  seem  to  have 
been  the  Jurors,  about  whom  relator  was 
making  inquiry  of  Charles  Esser.  There  is 
this  in  the  record,  also,  that  the  court  took 
Judicial  notice  of  the  fact  that  at  the  time 
Wright  approached  and  talked  with  Felix 
Esser  and  Charles  Esser,  and  exhibited  the 
typewritten  names  to  Charles  Esser,  there 
was  in  force  in  his  coart  a  rule  which  he  had 
prescribed  prohibiting  the  sheriff  and  dis- 
trict clerk  from  disclosing,  making  pablic. 
or  giving  to  any  one,  except  their  deputies, 
the  list  of  names  of  any  special  venire  ixior 
to  the  date  upon  which  such  special  reuln^ 
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were  by  order  of  the  court  made  returnable. 
The  court  also  says  that  he  had  knowledge 
of  the  fact  that  the  special  Tenlreman,  Felix 
Esser,  while  being  tested  as  a  special  juror 
In  the  Norton  case,  swore  that  Joe  Wright, 
when  he  took  him  out  of  the  saloon  to  speak 
with  him,  stated  that  Wright  did  not  say 
anything  to  him  about  being  a  Juror  in  the 
Norton  case.  Whereupon,  on  motion  of  the 
state,  before  passing  on  this  Juror,  to  fur- 
ther investigate  this  matter,  Charles  Eaaet 
was  subpoenaed  and  sworn  and  questioned 
relative  to  these  transactions,  and  he  then 
swore  that  Felix  Esser  told  him  that  Joe 
Wright  had  told  him  he  was  a  juror  in  the 
Norton  case.  At  that  time  Charles  Etoer 
also  swore  that  Wright  showed  him  the 
list  and  told  him  it  was  the  jury  In  the 
Norton  case.  On  this  hearing  he  swore  he 
learned  this  at  a  later  date.  The  state  chaU 
lenged  the  Juror  Felix  Esser  for  cause,  and 
he  was  excused  by  the  court  Thereupon 
the  court  ordered  the  clerk  to  issue  notice 
to  Joe  Wright  to  appear  and  show  cause 
why  he  should  not  be  fined  for  contempt  of 
court. 

This  is  practically  the  case,  at  least  it  is 
a  sufficient  statement  of  the  case.  Upon 
these  facts  the  court  adjudged  relator  in 
contempt  of  court  and  assessed  a  punish- 
ment We  are  of  opinion  the  evidence  does 
not  justly  the  conclusion  of  the  court  Ex 
parte  McRea,  45  Tex.  Cr.  R.  285,  77  S.  W. 
211.  The  McRea  Case  seems  to  be  a  stron- 
ger case  on  the  facts  than  this.  Judge  Brooks 
said,  in  delivering  the  opinion,  that  "mere 
effort  to  secure  the  service  of  a  party  to 
find  out  how  a  juror  stands  in  reference  to 
a  case  then  on  trial  does  not  authorize  pun- 
ishment for  contempt  where  the  party  so 
employed  neither  makes  an  effort  to  tamper 
with  the  juror,  nor  holds  out  any  induce- 
ment to  the  juror  to  decide  one  way  or  the 
other,  nor  talks  with  the  juror  about  the 
case."  The  testimony  of  the  special  venire- 
man does  not  indicate  that  relator  uudertook 
to  influence  him  or  even  to  talk  about  the 
case  in  any  way.  The  conversation  as  de- 
tailed by  the  Jurotr  is  that  relator  said  to 
him,  "Xou  are  on  the  Jury  next  week."  The 
juryman  said,  "Yes,  I  know  I  am,"  and  they 
useparated.  Under  this  testimony,  we  are  of 
opinion  that  the  judgment  for  contempt 
should  not  have  been  entered  or  punishment 
assessed. 

Relator  is  ordered  discharged. 


HICKMAN  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 

15,  1911.    On  Motion  for  Rehearing, 

Dec.  13,  1911.) 

1.  Indictment  and  Infobvation  (f  125*)— 
Kawling—Dupliciit— Requisites. 

An  indictment  in  the  lan^aa^  of  the 
statute,  alleging  that  accused  anlawfally  eatab- 
linlied  a  raffle  and  disposed  by  raffle  of  personal 


property  worth  less  than  $500,  does  not  charge 
two  distinct  offenses,  but  proof  of  the  estab- 
lishment of  a  raffle,  or  of  the  disposing  of  prop- 
erty by  such  means,  proves  the  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S{  334-100;  Dec. 
Dig.  S  125.*] 

2.  Indictment  and  Information  (|  140*)— 
Criminal  Law  (|  1023*)  —  Uefusai.  op 
Court  to  Hear  Argument. 

The  matter  of  hearing  arguments  on  a  mo- 
tion to  quash  an  indictment  rests  solely  within 
the  discretion  of  the  trial  court,  and  where 
be  refuses  to  hear  argument  and  errs  in  re- 
fusing to  quash  the  indictment  his  ruling  is 
reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  474,  475;  Dec. 
Dig.  i  140;*  Criminal  Law,  Cent  Dig.  {{  2563- 
2508;    Dec.  Dig.  I  1023.*] 

3.  Criminal  Law  ({  1169*)— Harmless  Eb- 
BOB— Erroneous  Admission  of  Evidence. 

On  a  trial  for  raffling  a  gun  of  some  value 
and  worth  less  than  $500,  the  error,  it  any,  in 
admitting  evidence  to  prove  its  value  was  not 
prejudicial  to  accosed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3137-3143;  Dec.  Dig.  i 
1169.*] 

4.  Cbiuinai.  liAW  (I  31*)—Defense8— Vio- 
lations BT  Third  Pebsons. 

That  third  persons  have  also  violated  the 
law  is  no  excuse  or  justification  for  accused's 
violation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  35,  36.  50;  Dec.  Dig.  i  31.*] 

6.  Criminal  Law  (|  32*)— Misiakx  or  Law 

-Defenses. 

Under  Pen.  Code  1895,  arU.  46,  47,  pro- 
viding that  no  mistake  of  law  excuses  one  com- 
mitting an  offense,  bat  a  mistake  of  fact  is  a 
defense,  accused,  who  shows  that  he  did  not 
know  that  the  act  he  purposely  committed  was 
an  offense,  does  not  show  a  mistake  excusing 
him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  <  37;   Dec  Dig.  |  32.*] 

6.  Criminal  Law  (|  1090*)— iNSTBtrcnoHS— 
Review— Bill  of  Exceftionb. 

In  a  misdemeanor  case,  the  court  on  ap- 
peal will  not  review  the  giving  or  refusal  of  in- 
structions, where  no  bill  of  exceptions  are  re- 
served. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t|  2803-2827;  Dec.  Dig.  | 
1090.*] 

7.  Lotteries    (§  3*)- Rafflino— Oftensks. 

Where  accused,  to  dispose  of  a  gun,  plac- 
ed numbers  from  1  to  40  in  envelopes,  and  sold 
the  envelopes  for  the  number  of  cents  corre- 
sponding with  the  number  in  the  envelope 
drawn,  and  the  names  of  the  buyers  were 
placed  on  a  circular  board,  whirled  and  shot  at 
and  the  person's  number  to  which  the  shot 
came  nearest  won  the  article,  accused  disposed 
of  the  article  by  a  raffle. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent  Dig.  J  3;   Dec.  Dig.  f  3.*] 

On  Motion  for  Rehearing. 

8.  Lotteries  (}  28*) —Offenses  — Indict- 
ments. 

An  indictment,  alleging  that  accused  nn- 
lawfully  established  a  raffle  and  disposed  by 
raffle  of  "certain  personal  estate  *  *  *  less 
than  $500  in  value,"  is  fatally  bad  for  failing 
to  name  the  property. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent  Dig.  ii  29S2;    Dec.  Dig.  $  28.*] 
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Appeal  from  Montague  County  Court;  A. 
W.  Ritchie,  Judge. 

Oscar  Hickman  was  convicted  of  crime, 
and  lie  appeals.    Reversed  and  dismissed. 

Jameson  &  Spencer,  for  appellant  0.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted  by 
the  grand  Jury  of  Montague  county,  alleg- 
ing that  he  "did  then  and  there  unlawfully 
establish  a  raffle  and  dispose  by  raffle  of  cer- 
tain personal  estate,  the  said  estate  then 
and  there  being  less  than  five  hundred  dol- 
lars in  value,"  and  containing  all  other  ma- 
terial all^ations. 

[1]  Appellant  filed  a  motion  to  quash  the 
Indictment,  "because  said  Indictment  charge 
es  two  separate  and  distinct  offenses  in  one 
count,  in  that  it  charges  tliat  defendant  es- 
tablished a  raffle,  and  also  that  he  disposed 
of  personal  property  by  raffle."  The  indict- 
ment Is  drawn  In  the  language  of  the  stat- 
ute, and  the  offense  could  be  committed  by 
establishing  a  raffle  or  by  disposing  of  per- 
sonal property  by  such  means.  In  the  case 
of  Nicholas  V.  State,  23  Tex.  App.  326,  5  S. 
W.  241,  this  court  holds:  "It  seems  that 
whether  or  not  offenses  are  to  be  treated  as 
separate  and  distinct  si)eclflc  offenses  de- 
pends upon  whether  or  not  they  are  em- 
braced within  the  same  general  definition 
and  punishable  in  the  same  manner.  If 
they  are,  then  they  are  not  distinct  offenses, 
and  it  is  permissible  to  unite  them  in  one 
count  in  the  same  indictment.  Discussing 
the  subject,  Mr.  Blsbop  says:  'It  is  com- 
mon for  a  statute  to  declare  that  if  a  person 
does  tills,  or  this,  or  this,  he  shall  l>e  pun- 
ii:bed  in  a  way  pointed  out  Now,  if  in  a 
single  transaction  he  does^all  the  things,  he 
violates  the  statute  but  once,  and  incurs 
only  one  penalty.  Tet  he  violates  It  equally 
by  doing  only  one  of  the  things.  Therefore 
an  indictment  upon  a  statute  of  this  kind 
may  allege  in  a  single  count  that  the  defend- 
ant did  as  many  of  the  forbidden  things  as 
the  pleader  chooses,  employing  the  conjunc- 
tion "and"  where  the  statute  has  "or,"  and  it 
will  not  be  double;  and  it  wUl  be  estab- 
lished at  the  trial  by  proof  of  any  one  of 
them.'  Bish.  Crim.  Proc.  §  430;  State  v. 
Smith,  24  Tex.  285;  People  v.  Book  (March  9, 
1883)  16  N.  Y.  Weekly  Dig.  In  State  v. 
Ediuondson,  43  Tex.  162  (quoting  from  State 
V.  Baker,  63  N.  0.  276),  it  is  said:  'WhUe 
it  is  Important  that  the  prisoner  be  suf- 
ficiently informed  of  the  charge  against  blm, 
so  that  be  may  make  his  defense,  yet  he 
cannot  complain  that  he  is  Informed  that  If 
he  did  not  do  it  in  one  way  he  did  it  in  an- 
other, both  ways  being  stated ;  and  it  is  not 
to  be  tolerated  that  the  crime  is  to  go  unpun- 
ished, because  the  precise  manner  of  doing 
it  is  in  doubt'  When  offenses  are  several  in 
their  nature,  and  yet  of  such  a  character 
that  one  of  them,  when  complete,  necessari- 
ly implies  the  other,  there  is  no  such  repug- 


nancy as  to  make  thdr  joinder  Improper. 
State  V.  Randle,  41  Tex.  292."  See,  also, 
Phillips  V.  State,  29  Tex.  234;  Berliner  v. 
State,  8  Tex.  App.  181;  Waddell  v.  State,  1 
Tex.  App.  720;  Day  v.  State,  14  Tex.  App. 
26. 

[2]  Neither  was  there  any  error  in  tie 
court  refusing  to  bear  argument  on  the  mo- 
tion to  quash  the  Indictment  This  is  a 
matter  solely  within  the  discretion  of  tbe 
trial  court  and  if  he  does  not  desire  to  hear 
argument  on  a  motion  of  this  character.  If 
be  errs  in  refusing  to  quash  the  indictment, 
his  action  In  so  doing  is  subject  to  review 
by  this  court 

[3]  In  bills  of  exceptions  Nos.  2  and  3,  de- 
fendant complains  that  a  witness  was  asked, 
"What  was  the  value  of  the  gun?"  to  which 
tbe  witness  answered  "$1.50  or  $2";  and  that 
another  witness  was  permitted  to  answer 
that  he  sold  tbe  gun,  which  the  evidence 
shows  was  disposed  of  by  a  raffle,  for  $1; 
the  objections  being  that  this  was  not  a 
proper  method  in  which  to  prove  the  value 
of  the  gun.  WhUe  this  is  not  the  proper 
way  to  prove  the  value  of  property  in  a  case 
of  this  character,  and  if  there  was  any  ques- 
tion raised  in  the  record  that  tbe  gun  did 
not  have  some  value,  or  that  its  value  ex- 
ceeded the  sum  of  $500,  there  would  be  force 
In  appellant's  contention;  but.  Inasmuch  as 
the  gun  had  a  value,  as  shown  by  the  evi- 
dence, and  that  its  value  did  not  nearly  ap- 
proach the  sum  of  $500  (which  would  b« 
punishable  in  a  different  sum),  tbe  error  la 
not  such  as  should  call  for  a  reversal  of 
the  case. 

[4,  S)  In  bills  of  exceptions  Nos.  4  and  5, 
appellant  complains  that  the  court  erred  "in 
refusing  to  permit  him  to  prove  that  others 
disposed  of  property  in  the  same  manner 
that  he  disposed  of  this  property;  tbat  be 
did  not  know  it  was  a  violation  of  the  law. 
and  if  he  bad  known  it  was  a  violation  of 
the  law  he  would  not  have  disposed  of  the 
gun  in  this  manner."  That  others  bad  also 
violated  tbe  law  would  be  no  excuse  or  Jns- 
tificatiou.  Article  4G  of  the  Penal  Code  pro- 
vides: "No  mistake  of  law  excuses  one  com- 
mitting an  offense;  but  if  a  person  labor- 
ing under  a  mistake,  as  to  a  particular  fact, 
shall  do  an  act  which  would  be  otherwbt; 
criminal,  he  Is  puUty  of  no  offense."  Article 
47.  "The  mistake  as  to  fact  which  will  ex- 
cuse, under  tbe  preceding  article,  must  t>e 
such  tbat  the  person  so  acting  under  a  mis- 
take would  have  been  excusable,  had  his  cob- 
Jecture  as  to  the  fact  been  correct;  and  It 
must  also  be  such  a  mistake  as  does  not 
arise  from  a  want  of  proper  care  on  tbe  part 
of  the  person  committing  the  offense."  la 
this  case,  appellant  only  insists  that  he  did 
not  know  that  the  acts  he  was  committi)'; 
were  an  offense;  he  committed  the  very  act 
be  intended  to  commit.  As  said  in  the  abor,- 
articles  of  tbe  statute,  no  mistake  of  law 
excuses  any  one.  Chaplin  v.  State,  7  Tei. 
App.  88;  Jones  ▼.  State^  32  Tez.  Gr.  B.  S33, 
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25  S.  W.  124;  Thompson  ▼.  State,  26  Tex. 
App.  94,  9  S.  W.  486;  Medrano  T.  State,  82 
Tex.  Cr.  R.  214,  22  S.  W.  684.  40  Am.  St 
Rep.  775. 

[|]  Appellant  complains  of  several  para- 
graphs of  the  charge  of  the  court  in  his  mo- 
tion for  a  new  trial,  and  the  failure  of  the 
court  to  give  special  instructions  requested 
by  him,  but  the  special  instructions  request- 
ed do  not  relate  to  the  matter  as  is  com- 
plained of  in  the  main  charge.  No  bills  of 
exceptions  were  reserred  to  the  failure  to 
give  the  special  instructions,  nor  to  any  par- 
agraph of  the  court's  charge.  This  being  a 
misdemeanor  case,  we  cannot  review  these 
matters  when  no  bills  of  exceptions  were  re- 
served.   Downey  v.  State,  83  Tex.  Cr.  B.  381, 

26  S.  W.  627;  Loyd  v.  State,  19  Tex.  App. 
322;  Basques  y.  State,  56  Tex.  Cr.  R.  329, 
119  S.  W.  861;  Bradley  v.  State,  136  S.  W. 
446. 

[7]  Appellant  insists  that  the  facts  do  not 
show  that  appellant  disposed  of  the  gun  by 
a  raffle.  The  facts  show  that  appellant  put 
numbers  from  1  to  40  in  envelopes,  and  sold 
the  envelopes  for  the  number  of  cents  cor- 
responding with  the  number  in  the  envelope 
drawn.  The  names  of  the  purchasers  were 
placed  on  a  circular  board,  whirled,  and 
shot  at;  the  person's  number  to  which  a 
shot  came  nearest  won  the  gun.  This  court 
held  this  constituted  a  raffle  in  the  case  of 
Risein  T.  State,  44  Tex.  Cr.  R.  413,  71  &  W. 
974. 

Judgment  affirmed. 

On  Motion  for  Rehearinj;. 

On  a  former  day  of  this  term,  the  Judg- 
ment in  this  case  was  af^rmed.  Appellant 
has  filed  a  motion  for  rehearing,  In  which  he 
Insists  that  we  erred  in  boldinig  the  indict- 
ment sufficient 

[S]  Our  attention  was  only  called  to  the 
ground  for  quashing  the  indictment,  discuss- 
ed in  the  original  opinion,  and  to  the  hold- 
ing on  that  ground  we  adhere.  But  in  the 
motion  for  rehearing  it  is  urged  that  the 
indictment  Is  defective.  In  that  it  does  not 
allege  what  personal  property  was  disposed 
of  by  raffle,  merely  stating  that  he  did  dis- 
pose of  certain  personal  estate,  without  nam- 
ing the  property.  This  contention,  it  seems, 
is  well  taken.  The  indictment  after  stating 
that  appellant  "did  dispose  by  raffle  of  cer- 
tain personal  estate,"  should  have  named  the 
property  thus  disposed  of.  In  this  instance, 
the  evidence  would  indicate  that  it  was  a 
gun,  but  whether  it  was  a  gun,  horse,  bug- 
gy, or  other  species  of  property,  it  should 
be  named,  that  a  defendant  may  be  fully  ap- 
prised of  what  he  Is  charged  by  indictment 

Tlie  motion  for  rehearing  is  granted.  The 
court  erred  in  not  sustaining  the  motion  to 
quash  the  indictment  and  the  cause  is  re- 
versed and  dismissed. 


McCADI/EJT  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  20, 

mi.) 

1.  lilBBI.    AND    SlJlNDEB  (|  86*)  —  PUBADIWO— 

"Innuendo"— OrncK. 

The  office  of  an  "innuendo"  is  to  aver  the 
meaning  of  the  alleged  libelous  language  put>- 
lished,  but  is  available  only  to  give  point  or 
meaning  as  explanatory  of  a  matter  sufficient- 
ly expressed  before,  but  is  not  available  to  es- 
tablisn  a  new  charge. 

[Kd.  Note. — fV>r  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §{  205-208;  Dec.  Dig.  f 
86.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8630-3C34.] 

2.  Libel  and  Slandeb  (g  86*)— Natokx  or 
PuBUCATiON— Innuendo. 

Defendant  published  in  hia  newspaper  an 
article  calling  attention  to  the  adjournment  of 
court;  that  crime  had  been  permitted  to  go  un- 
punished ;  that  the  officers  drew  fat  salaries, 
and  used  the  same  to  buy  expensive  bar  fixtures 
for  saloons  that  were  owned  and  controlled  by 
the  county  officials ;  that  when  "some  good  old 
soul  gets  so  full  of  religion  that  he  shouts 
'Amen'  in  church"  the  county  court  is  quick  to 
judge  him  insane,  but  that  gang  that  drank,  in- 
terfered with  peaceable  citizens,  etc.,  were  sel- 
dom found  in  the  jury  room;  that  they  did  not 
believe  in  interfering  with  a  man's  personal 
liberty,  unless  he  was  crazy  and  disturbed  pub- 
lic worship  by  shouting  "Amen"  or  "Grlory 
Hallelujah.^'  Held,  that  such  statements  were 
insufficient  to  justify  an  innuendo  that  they 
meant  that  the  various  officials  controlling  the 
county  court  bad  illegally  sent  a  man  to  the 
asylum  as  insane  who  was  in  fact  sane. 

(Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  Si  205-208;  Dec.  Dig.  $ 
86.*] 

Appeal  from  San  Patricio  County  Court; 
W.  H.  Baldwin,  Special  Judge. 

W.  S.  McCauIey  was  convicted  of  libel,  and 
he  appeals.    Reversed  and  dismissed. 

Jones  &  Chllders,  for  appellant  0.  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  The  appellant  in  this  case 
ia  the  editor  of  the  Seagoville  Enterprise, 
a  newspaper  published  at  Seagoville,  in  Dal- 
las county,  and,  on  or  about  the  11th  day 
of  November,  1910,  he  published  the  follow- 
ing article  in  his  paper: 

"Telling  the  Truth. 

"The  Slnton  Headlight  says: 

"  'District  court  adjourned  on  Friday  eve- 
ning and  from  the  Headlight's  point  of  view 
it  seems  to  have  been  too  conservative  to  ac- 
complish any  good  results.  When  Grand 
Juries  wink  at  crime  and  one  man  exercises 
the  authority  of  a  Czar,  crime  will  run  ram- 
pant and  towns  must  needs  be  shot  up  and 
the  fiower  of  our  young  men  thus  misguided 
will  of  necessity  have  to  t>e  shot  down.' 

"The  Headlight  is  a  good  newspaper  that 
believes  in  boosting  its  home  town,  but  at 
the  same  time,  it  waves  the  banner  of  puri- 
ty. Justice  and  fair  play  over  the  blood- 
stained sands  of  the  little  gulf  coast  town 
where  the  officers  draw  fat  salaries  and  use 
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the  money  to  bny  expensive  bar  fixtures  for 
saloons  tbat  are  owned  and  controlled  by 
the  county  officials.  Those  fonl  smelling 
booze  Joints  do  a  flourishing  business  and  at- 
tract more  boya  than  all  the  churches,  man- 
ufacture drunkards  by  the  hundreds  yearly, 
whose  only  ambition  and  desire  is  to  have 
more  pool  halls,  saloons  and  sham  ice  cream 
parlors  where  the  kids  that  are  under-age  can 
drink  booze,  smoke  cigarettes  and  tell  vulgar 
tales  unmolested. 

"  'To  tell  the  truth,  Sinton  is  a  Lolla-Pa- 
lusa';  when  some  good  old  soul  gets  so  full 
of  religion  that  he  shouts  'Amen'  In  church, 
the  San  Patricio  County  Courts  are  quick  to 
adjudge  him  insane  and  hustle  him  off  to  an 
over-crowded  bug  house. 

"  'But  the  gang  that  drinks  cheap  booze, 
bombard  the  houses  of  peaceable  citizens 
with  beer  bottles  "whoopees"  around  town 
and  makes  the  night  hours  hideous  with 
their  curses  and  vulgarity  are  very  seldom 
found  in  the  grand  Jury  room.'  They  don't 
believe  In  Interfering  with  a  man's  'person- 
al liberty'  In  San  Pat  [meaning  San  Patricio] 
County  unless  he  is  crazy  and  disturbs  pub- 
lic worship  by  shouting  'Amen'  or  'Glory 
Hallelujah.'  The  country  Is  alright,  the  cli- 
mate ideal  and  money  plentiful  in  the  gulf 
coast  country,  but  the  ihan  who  has  a  bunch 
of  boys  to  raise  might  as  well  move  on  to 
the  next  station  called  'Hades'  for  there  Is 
where  the  boys  will  land  in  a  very  few  years 
anyway  unless  they  have  a  general  dean  up 
day  down  there  in  the  near  future." 

Appellant  was  prosecuted  for  libel  in  pub- 
lishing the  above  article;  it  being  alleged 
it  was  circulated  in  San  Patricio  county. 
When  tried,  be  was  convicted  under  the  sec- 
ond count  in  the  Information,  which  reads  as 
follows:  "Said  false,  malicious,  and  defama^ 
tory  statement,  published,  printed,  sold,  and 
circulated  as  aforesaid,  further  states  the 
following,  to  wit:  '  "To  tell  the  truth.  Sin- 
ton  is  a  Lolla-Palusa;"  when  some  good  old 
soul  gets  so  full  of  religion  that  he  shouts 
"Amen"  in  church,  the  San  Patricio  County 
Courts  are  quick  to  adjudge  him  insane  and 
hustle  him  off  to  an  over-crowded  bug  house.' 
Thus  meaning  and  having  reference  to  John 
McWhorter,  who  was  adjudged  Insane  in  the 
county  court  of  said  county,  and  thus  con- 
veying and  intending  to  convey  and  did  con- 
vey the  idea,  meaning,  and  impression,  that 
the  said  P.  A.  Htinter,  while  acting  In  bis  of- 
ficial capacity  as  county  Judge,  in  the  coun- 
ty court  of  San  Patricio  county,  sitting  in 
the  case  against  John  McWhorter,  for  lu- 
nacy, violated  bis  dignity  as  a  Judge,  and 
knowingly  acted,  ruled,  and  instructed  the 
Jury  trying  the  case  falsely,  in  order  that 
.lohn  McWhorter,  a  sane  person,  be  adjudged 
insane,  and  is  thereby  guilty  of  malfeasance 
in  office  and  not  worthy  of  the  office  reposed 
in  him.  And  further  conveying  and  Intend- 
i))g  to  convey  and  did  convey  the  Idea,  mean- 
ing, and  impression  that  the  said  D.  Odem, 
while  acting  in  his  official  capacity  as  sher- 


iff of  said  county  and  state,  was  instrumen- 
tal in  sending  one  John  McWhorter,  a  saue 
person,  to  the  Insane  asylum  by  summoning 
such  Jurors  which  he  knew,  when  selected  tn 
sit  on  such  case,  would  adjudge  John  Mc- 
Whorter, a  sane  person,  'insane'  and  that 
thereby  the  said  D.  Odem  violated  the  oath  of 
his  office,  was  untrue  to  his  official  trust  re- 
posed in  him,  and  is  guilty  of  malfeasance 
in  office.  And  further  conveying  and  intend- 
ing to  convey  and  did  convey  the  Idea,  mean- 
ing, and  impression  that  the  said  Jas.  O. 
Cook,  while  acting  in  his  official  capacity  as 
county  attorney  of  said  county  and  state, 
was  instrumental  in  sending  one  John  Mc- 
Whorter, a  sane  person,  to  the  Insane  asy- 
lum, ■wbea  he  then  and  there  knew  at  the 
time  of  such  trial  that  John  McWhorter  waa 
not  insane,  and  that  thereby  the  said  Jas.  G. 
Cook  violated  his  oath  of  office,  was  untrue 
to  his  official  trust  reposed  in  him,  and  Is 
guilty  of  malfeasance  in  office." 

Appellant  filed  a  motion  to  quash  this 
count   in   the   Information,   alleging:    "That 
the  language  contained  in  the  second  count 
is  not  libelous,  as  it  refers  to  the  proceedings 
of  the  county  court  as  a  court,  and  is  privi- 
leged under  the  laws  of  the  state  of  Texas 
as  referring  to  a  Judicial  proceeding,  and  the 
Innuendo  materially  changes,  adds  to,  and 
enlarges  upon  the  true  meaning  of  the  lan- 
guage used  in  the  publication  and  vitiates 
the  information;    for,  if  said  language  re- 
fers to  the  case  of  John  McWhorter,  it  does 
not  imply  that  said  John  McWhorter  was 
not  insane,  or  that  he  was  tried  improperly, 
or  that  any  officer  violated  any  official  oath 
or  duty,  or  was  guilty  of  any  malfeasance  In 
office,  or  any  other  misconduct,  but,  on  the 
contrary  implies  that  such  action  of  the  San 
Patricio  county  court  was  regular,  but  uses 
this  case  only  to  compare  the  action  of  the 
said  county  court  in  this  kind  of  a  case  with 
its  action  In  other  kinds  of  cases;   further- 
more,   the  innuendoes   do   not   show   when 
John  McWhorter  was  tried,  or  that  he  was 
ever  tried,  and  it  is  not  sufficiently  shown 
that  said  P.  A.  Hunter  presided  at  the  trial 
as  said  county  Judge,  or  that  he  made  any 
Improper  rulings,  and.  If  so.  what  they  were. 
In  other  words,  the  language  and  the  in- 
nuendo, when  taken  together,  do  not  connect 
said  Hunter  with  the  trial  of  said  John  Mc- 
Whorter;  nor  Is  there  any  allegation  that 
the  county  attorney  tried  the  cause  or  had 
any  connection  with  it,  or  that  the  aherUT 
summoned  th«  Jury  or  knew  anything  aboat 
it,  or  that  they  were  either  in  any  manner, 
properly  or  Improperly,  connected  with  said 
John  McWhorter's  triaL     In  so  far  as  tbe 
innuendo   undertakes   to   do   any   of   these 
things.  It  places  upon  the  language  of  the 
publication  a  meaning  of  which  it  is  not  sus- 
ceptible ;  therefore  vitiates  the  Information." 

[11  We  are  inclined  to  think  the  motion  to 
quash  this  count  in  the  Information  ought 
to  have  been  sustained.  It  may  be  that  the 
editor  meant  all  that  be  Is  said  to  mea&  by 
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the  Innuendo  averments;  If  so,  he  did  not 
say  it,  and  only  by  the  exercise  of  a  very 
vivid  imagination  can  such  inferences  he 
drawn  from  the  language  used  as  a  basis 
for  the  averments  in  this  coqnt.  In  the  case 
of  Squires  v.  State,  39  Tex.  Cr.  R.  105,  45  S. 
W.  149,  73  Am.  St.  R^.  904,  this  coort  held: 
"The  office  of  an  innuendo  is  to  aver  the 
meaning  of  the  language  published.  An  in- 
nuendo means  nothing  more  than  givlDg 
point  or  meaning  as  explanatory  of  a  matter 
sufficiently  expressed  before.  It  may  serve 
for  an  explanation,  to  point  a  meaning  where 
there  is  precedent  matter,  expressed  or  nec- 
essarily understood  or  known,  but  never  to 
establish  a  new  charge.  It  may  apply  what 
is  already  expressed,  but  cannot  add  to  nor 
enlarge  nor  change  the  sense  of  the  previ- 
ous words.  If  the  words  before  the  in- 
nuendo do  not  sound  in  slander,  no  meaning 
produced  by  the  innuendo  will  make  the  ac- 
tion maintainable,  for  it  is  not  the  nature  of 
an  innuendo  to  beget  an  action.  An  in- 
nuendo helps  nothing,  unless  the  words  pre- 
cedent have  a  violent  presumption  of  the  in- 
nuendo. The  business  of  an  innuendo  is,  by 
a  reference  to  preceding  matter,  to  fix  more 
precisely  the  meaning.  The  office  of  an  in- 
nuendo is  to  explain,  not  to  extend,  what 
has  gone  before,  and  it  cannot  enlarge  the 
meaning  of  words,  unless  it  be  connected 
with  some  matter  of  fact  expressly  averred." 

[2]  Taking  Into  consideration  the  language 
used  by  the  editor,  we  do  not  think  the  In- 
nuendo averments  are  authorized  under  it, 
but  that  by  such  averments  the  pleader  has 
added  averments,  not  dednclble  from  the  lan- 
guage used,  and  not  authorized  by  that  para- 
graph of  the  article,  or  the  entire  article, 
as  published.  In  fact,  the  article  subsequent- 
ly avers  in  effect  (if,  in  fact,  it  refers  to 
Mr.  McWhorter)  that  he  was  "crazy  and 
disturbed  public  worship,"  and  is  but  a  com- 
ment on  the  officers  In  their  promptness  to 
prosecute  in  this  character  of  case,  and  not 
do  so  in  other  character  of  cases.  In  the 
case  of  Atchley  v.  State,  56  Tex.  Ct.  R.  569, 
120  S.  W,  1010,  Presiding  Judge  Davidson 
discusses  this  question  of  Innuendo  aver- 
ments at  some  length,  and  holds  that  the  "in- 
nuendo must  not  introduce  new  matter  or 
enlarge  the  natural  meaning  of  the  words, 
but  the  meaning  mnst  naturally  flow  from 
the  words  used" — citing  authorities.  Be- 
cause the  language  used  as  a  basis  for  the 
second  count  In  the  information  cannot  le- 
gitimately be  made  to  convey  the  mean- 
ing alleged  in  the  innuendo  averments  in 
said  count,  but  such  averments  give  to  it  a 
meaning  not  ordinarily  flowing  from  such 
language,  and  is  an  unauthorized  and  strain- 
ed construction  to  give  to  such  language, 
the  court  erred  in  overruling  the  motion  to 
quash  this  count  in  the  information. 

The  trial  court,  on  motion,  quashed  the 


other  counts  contained  In  the  information, 
and,  being  of  the  opinion  that  this  count 
should  also  have  been  quashed,  the  judgment 
is  reversed,  and  the  prosecution  is  ordered 
dismissed. 


McCLINE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 

29,  1911.     Rehearing  Denied 

Jan.  3,  19120 

1.  Homicide  (S  253*)— Murder  in  Fibsi  De- 
OBEE— Evidence — Sutficienct. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  253.»] 

2.  Indictment  and  Information  (§  140*)— 
Motion  to  Quash— Proof  Required. 

Motions  to  quash  the  indictment  because 
accused  was  a  negro,  and  negroes  were  improp- 
erly excluded  from  the  grand  and  the  petit 
juries,  were  properly  overruled,  where  uere 
was  no  evidence  that  he  was  a  negro. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  |  140.*] 

3.  Indictment  and  Information   (i  139*)— 
Motion  to  Quash— Time  for  Fixing. 

Under  Code  Cr.  Proc.  1895,  art  397,  au- 
thorizing challenge  to  an  array  of  grand  ju- 
rors before  the  jury  is  impaneled,  a  motion  to 
quash  an  indictment  because  accused  was  a 
negro,  and  negroes  were  improperly  excluded 
from  the  grand  jury,  came  too  late,  where  ac- 
cused was  In  custody  when  the  jury  was  im- 
paneled. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  I  473;  Dec  Dig. 
i  139.*] 

4.  Criminal  Law  (}  1173*)— Affeai/— Harm- 
less Error— Instructions. 

It  was  not  reversible  error  to  refuse  to 
instruct  that  counsel  for  the  state  should  not 
apply  ei>ithets  to  accused,  and  should  not  have 
called  him  a  brute  or  a  fiendish  criminal,  and 
that  the  jury  should  not  consider  such  argu- 
ment where  the  trial  judge  did  not  hear  the 
argument,  having  been  engaged  in  preparing 
instructions,  and  where  the  prosecuting  attor- 
ney denied  having  made  the  remarks  attributed 
to  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  i  1178.*] 

5.  Homicide    (|    295*)— Mubdkb— Etidbnob— 
Sufficiency. 

In  a  murder  trial,  evidence  held  insufficient 
to  raise  an  issue  whether  accused  acted  while 
in  a  heat  of  passion  caused  by  decedent's  re- 
fusal to  marry  him. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Dec  Dig.  1 885.*] 

Appeal  from  District  Court,  Falls  County; 
Richard  I.  Munroe,  Judge. 

Dan  McCline  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Affirmed. 

Nat  Llewellyn,  for  appellant  Frank  01- 
torf,  Co.  Atty.,  and  G.  E.  Lane,  Asst  Atty. 
Oen.,  for  the  State. 

PRENDERGAST,  J.  On  January  14, 1911, 
the  grand  jury  of  Falls  county,  Tex.,  indicted 
the  appellant  for  the  murder  of  Rosa  Tubbs, 
alleged  to  have  been  committed  on  September 
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6,  1910.  The  term  of  coart  at  which  the  in- 
dictment was  returned  convened  on  January 
9,  1911.  The  law  requires,  and  we  assume 
that  it  was  done  at  this  time,  that  the  grand 
jury  be  duly  impaneled  on  the  first  day  of 
the  term  of  court  From  the  record  we  gath- 
er  that  perhaps,  on  the  same  day  of  the  kill- 
ing, if  not,  only  a  day  or  two  later,  the  ap- 
pellant was  arrested  by  the  sheriff  of  Falls 
county,  and  placed  in  the  jail  of  that  county 
and  kept  confined  therein  until  his  trial, 
which  occurred  on  February  7,  1911.  On  his 
trial  be  was  convicted  of  murder  in  the  first 
degree,  and  the  death  penalty  Inflicted. 

[1]  The  evidence,  without  contradiction, 
shows:  That  the  deceased  was  an  unmarried 
woman  about  25  years  old.  That  she  had 
four  illegitimate  children;  the  last  one  being 
bom  in  the  summer  of  1910.  The  exact  time 
does  not  appear.  For  some  time  prior  to  the 
Idlling,  she  and  her  three  children  lived  with 
her  married  sister.  The  appellant  also  lived 
with  this  sister.  There  were  four  rooms  to 
the  house.  One  was  a  kitchen,  the  other  three 
bedrooms.  The  appellant  stayed  in  one  of 
these  bedrooms,  the  deceased  and  her  chil- 
dren in  another,  and  her  sister  and  brother- 
in-law  in  the  other.  The  deceased  went  to 
this  sister's  house  some  time  In  about  Janu- 
ary, 1910,  and  continuously  lived  therein  un- 
til after  the  birth  of  her  last  chUd  in  the 
summer  of  1910.  The  sister  and  brother-in- 
law  denied  that  appellant  "kept"  her  while 
there.  One  of  the  witnesses  testified  that  the 
deceased  claimed  that  one  Jones — not  the  ap- 
pellant—was the  father  of  the  Illegitimate 
child  which  was  bom  while  she  was  living  at 
her  sister's  in  the  summer  of  1910.  No  one 
testified,  and  the  record  does  not  disclose, 
that  appellant  was  the  father  of  that  child. 
The  appellant  is  shown  to  have  been  very 
anxious  to  marry  the  deceased,  and  that 
while  she  stayed  at  her  sister's  she  agreed 
to  marry  him  as  soon  as  she  recovered  after 
the  birth  of  that  last  child.  That  whUe  she 
was  there  the  appellant  looked  after  her  and 
supported  her.  As  soon  as  she  recovered 
from  the  birth  of  the  child,  she  refused  to 
marry  the  appellant,  and  removed  from  her 
sister's,  where  she  gave  birth  to  the  child, 
and  where  she  had  been  staying,  some  miles 
distant;  the  exact  distance  not  disclosed. 
The  appellant  claimed  that  she  owed  him 
about  $50  for  what  he  expended  for  her  while 
she  was  at  her  sister's  awaiting  the  birth  of 
her  child.  She  disputed  this,  claiming  that 
she  owed  him  only  $4.60. 

The  deceased  left  her  sister's,  where  she 
and  appellant  had  been  staying,  on  Friday 
before  the  killing  on  the  following  Tuesday 
about  noon.  On  Monday  appellant  told  de- 
ceased's sister,  where  he  was  staying,  in  the 
presence  of  her  husband  and  another  sister 
of  deceased,  to  go  over  to  where  the  deceased 
was  and  tell  her  to  come  home,  and  if  she 
did  not  come  home  he  was  going  to  kill  her. 
This  sister  on  that  day  went  to  the  deceased 


and  delivered  appellant's  message.  On  Bfon- 
day  night,  the  night  of  the  sam4  day,  appel- 
lant himself  got  in  his  wagon,  went  from 
where  he  was  over  to  where  deceased  was, 
hunted  her  up,  called  her  out  of  the  bouse 
where  she  was,  and,  after  each  spoke  to  the 
other,  he  told  her  that  she  bad  not  kept  ber 
promise  to  marry  him.  She  replied:  "I  know 
I  promised  to  marry  yon;  but  you  told  me 
my  ways  don't  suit  you,  so  it  is  best  for  ns 
not  to  marry."  He  then  asked  her  what  she 
was  going  to  do  about  what  she  owed  him. 
She  asked  him  how  much  she  owed  him,  and 
be  replied  about  $50,  he  reckoned.  He  then 
left  her,  bidding  ber  good  night,  and  stated 
that  he  would  be  back  over  there  the  next 
day.  The  next  day  he  did  go  back  over  there 
with  his  wagon,  armed  with  a  six-shooter 
concealed  about  his  person.  He  reached 
where  she  was  some  time  In  the  morning  of 
Tuesday,  stayed  around  about  where  she  and 
others  were  picking  cotton,  and  talked  to  her 
and  them.  He  remained  about  them  for  some 
hours,  and  ufatil  the  deceased  and  others 
started  off  to  the  house  to  get  their  dinners. 
The  question  again  came  up  between  them 
about  her  promise  to  marry  him.  She  admit- 
ted that  she  had  made  such  a  promise,  but 
that  she  was  not  going  to  marry  him,  and, 
after  canvassing  this  matter  between  them, 
she  definitely  announced  to  him  that  she  re- 
fused to  marry  him  or  go  back  to  where  be 
was.  The  question  also  of  what  she  owed 
him  was  again  discussed,  he  claiming  she 
owed  him  about  $50,  and  she  daimtns 
that  she  owed  him  only  $4.50;  and  at  that 
time  she  made  arrangements  with  ber  em- 
ployer in  appellant's  presence  to  pay  him 
what  she  admitted  she  owed  him.  She  then 
started  off  to  the  house  with  others  to  get  her 
dinner.  In  going  to  the  house  it  was  necessa- 
ry for  the  parties  to  go  through  a  wire  fence. 
When  the  deceased  and  others  started  off, 
appellant  followed  her.  After  getting  through 
the  fence,  only  a  short  distance  from  where 
they  bad  been  conferring,  he  said  to  her: 
"Didn't  yon  promise  to  marry  me?  Ain't  yott 
going  back  up  yonder  with  me?"  She  re- 
plied, "No,  I  ain't  going  back  up  yonder  any 
more."  He  said,  "I  am  going  to  kill  yon," 
and  reached  for  his  pistol.  She  threw  np 
both  hands  and  ran.  He  took  after  her,  bar- 
ing some  trouble  in  extricating  his  pistol, 
and  did  not  do  so  until  he  ran  her  several 
steps.  After  he  got  bis  pistol  out,  he  ran 
up  to  her,  she  rannlng  and  screaming,  pot  the 
pistol  almost  against  her  back,  and  shot  ber. 
He  was  so  close  when  he  fired  this  shot  that 
the  flame  from  the  pistol  caught  her  clothing 
afire  and  it  blazed  up.  Some  of  the  witness- 
es, soon  after  she  fell  from  the  effect  of  this 
shot,  had  to  take  water  and  ponr  on  her 
clothes  to  extinguish  the  fire.  When  she  fell, 
the  appellant  walked  around  to  her  head, 
which  she  raised  up  apparently  to  look  at  him. 
He  thereupon  put  the  pistol  dose  to  her  head 
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or  neck  and  flred  again,  striking  ber  In  the 
neck,  and  killed  her  Instantly. 

There  were  several  eyewitnesses  to  the  kill- 
ing. There  was  no  dispute  as  to  the  facts  of 
the  kllUng.  There  were  also  several  eyewit- 
nesses who  beard  the  conversations  between 
the  appellant  and  the  deceased  that  day,  and 
also  the  preceding  night  when  he  went  to  see 
her.  The  appellant  himself  did  not  testify. 
After  the  killing  he  got  In  bis  wagon  and 
went  back  to  where  he  was  staying  at  the  de- 
ceased's sixer's.  Dpon  reaching  the  place, 
he  met  some  persons  to  whom  he  told  th&t 
he  bad  killed  the  .deceased.  The  parties,  not 
believing  bim,  exclaimed  to  him:  "Oh!  Ton 
have  not."  He  replied:  "Yes,  I  -have.  I 
broke  ber  neck.  I  am  satisfied  she  is  dead." 
WhUe  be  was  telling  this  to  one  of  the  wit- 
nesses, another  came  up  and  beard  it  and 
said  to  him,  "Tes,  you  have  killed  ber."  He 
replied:  "Well,  here  I  am.  I  tried  to  phone 
for  Mr.  Poole  (who  was  the  sheritf  of  Falls 
county).  I  have  killed  ber,  and  I  am  sorry 
I  done  It,  but  I  had  It  to  do."  He  further 
said  that  be  was  a  good  able-bodied  man, 
and  they  could  hang  him  If  they  wanted  to, 
or  be  could  work  it  out  He  said:  "I  am 
going  to  turn  myself  over  to  the  law."  That 
he  "had  promised  himself  that  be  would  do 
It  (kill  the  deceased)  if  he  bad  to.". 

We  think  the  evidence,  without  doubt, 
sliows  that  the  appellant  murdered  the  de- 
ceased with  malice  aforethought;  that  be 
had  deliberately  planned  to  kill  ber  if  she 
refused  to  marry  him;  had  so  threatened  and 
sent  her  word,  and,  after  thus  determining 
In  his  own  mind  while  he  was  calm  and  long 
before  the  killing,  he  deliberately,  willfully, 
and  with  malice  aforethought  executed  his 
previously  formed  design  and  threat  and  kill- 
ed ber  in  a  cruel  manner. 

[2]  On  February  6,  1911,  before  the  trial 
was  had  on  the  next  day,  the  appellant  made 
two  motions,  one  to  quash  the  indictment,  al- 
leging as  grounds  therefor  that  he  (the  appel- 
lant) was  a  negro,  a  person  of  African  de- 
scent; that  the  Jury  commissioners  appoint- 
ed to  select  the  grand  Jury,  which  found  and 
presented  the  indictment  against  him,  se- 
lected no  person  or  persons  of  African  de- 
scent known  as  negroes  to  serve  on  the  grand 
Jury,  but,  on  the  contrary,  did  exclude  them 
therefrom;  that  the  grand  Jury  was  com- 
posed exduslTely  of  white  persons,  and  while 
about  one-fourth  of  the  population  and  of  the 
registered  voters  in  Falls  county  were  ne- 
Sroes  or  persons  of  African  descent,  and  who 
were  qualified  to  serve  as  such  grand  Jurors, 
tbey  were  excluded  therefrom  on  the  ground 
of  their  race  and  color,  and  have  been  so 
excluded  from  serving  on  grand  Juries  in 
said  county  for  a  great  many  years,  which  is 
a  discrimination  against  the  defendant;  and 
that  such  discrimination  is  a  denial  to  him 
of  the  equal  protection  of  the  laws  and  of 
tals  civil  rights  guaranteed  by  the  Constitu- 
tion of  the  United  States.    This  is  in  full, 


substantially,  the  allegations  of  appellant  In 
tUs  motion.  He  also  at  the  same  time 
made  a  motion  to  quash  the  special  venire 
snnunoned  to  try  him  in  this  particular  case 
on  substantially,  if  not  literally,  the  same 
grounds  as  the  other  motion  above  stated 
to  quash  the  Indictment  In  each  of  these 
motions  be  concludes  tbem  with  this,  "All 
of  which  the  defendant  Is  ready  to  verify," 
and  signs  and  swears  to  each  motion  before 
the  clerk  of  the  court. 

The  bill  of  exceptions  to  the  action  of  the 
court  in  overruling  both  of  these  motions 
shows  that  in  the  bill  be  quoted  each  of  his 
said  motions,  and  that  be  Introduced,  and 
that  the  court  beard,  certain  evidence  on 
each  of  said  motions,  which  was  all  of  the 
evidence  that  he  introduced  or  offered  to 
introduce  on  the  subject 

Under  our  law  at  each  term  of  the  district 
court  the  Judge  thereof  is  required  to  appoint 
three  competent  persons  as  Jury  commission- 
ers, who  are  to  select  grand  and  petit  Jurors 
for  the  next  term  of  such  court  In  selecting 
grand  Jurors,  they  are  required  (article  378, 
Code  of  Criminal  Procedure)  to  select  no  per- 
son who  does  not  possess  the  following  qual- 
ifications: "(1)  He  must  be  a  citizen  of  the 
state  and  of  the  county  in  which  he  is  to 
serve,  and  qualified  under  tb6  Constitution 
and  laws  to  vote  in  said  county.  ♦  •  •  (2) 
He  must  be  a  freeholder  witMn  the  state  or 
a  householder  within  the  county.  (3)  He 
must  be  of  sound  mind  and  of  good  moral 
character.  (4)  He  must  be  able  to  read  and 
write.  (6)  He  must  not  have  been  con- 
victed of  any  felony.  (6)  He  must  not  be 
under  Indictment  or  other  legal  accusation  of 
theft,  or  of  any  fdony." 

None  of  our  laws  would  require,  authorize, 
or  permit  any  discrimination  whatever  in 
favor  of  or  against  any  race  of  people  in  the 
selection  of  either  grand  or  petit  Jurors.  It 
is  unnecessary  to  quote  our  statutory  provi- 
sions as  to  tbe  duties  of  Jury  commissioners, 
or  tbe  qualification  of  ^tber  grand  or  petit 
Jurors;  but  we  state  that  in  tbe  selection  of 
petit  Jurors  to  try  cases,  and  In  capital  cas- 
es, as  this  was,  substantially  tbe  same  qual- 
ifications for  petit  as  for  grand  Jurors  are 
required  under  our  law  to  be  selected. 

The  appellant  in  this  case  offered  only  one 
of  tbe  three  Jury  commissioners  to  testify 
upon  the  hearing  of  bis  motions.  This  one 
witness,  W.  W.  Turner,  on  the  hearing  of 
these  motions,  testified:  "My  name  is  W.  W. 
Turner.  I  was  on  the  Jury  commission  that 
selected  the  present  grand  Jury  and  petit  Ju- 
ry. I  do  not  know  that  we  all  selected  any 
negroes  on  the  grand  Jury.  We  took  the  list 
and  went  over  It.  I  believe  Mr.  Poole  fur- 
nished us  the  poll  list  We  bad  a  poll  list 
and  wherever  we  came  to  where  one  was 
marked  colored,  we  did  not  put  bis  name  In 
the  bat  to  be  drawn.  We  were  told  that  we 
were  to  select  a  certain  number  of  names 
to  put  In  tbe  bat  for  the  Jury  to  be  drawn 
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from,  so  many  names  for  eadi  week  for  fbls 
term  of  court,  and  150  special  veniremen, 
I  believe.  We  had  the  list,  and,  wherever 
we  came  across  one  that  was  marked  colored, 
we  did  not  put  his  name  in  the  bat  We 
discussed  the  question  as  to  whether  we 
would  put  them  on  or  not,  and  we  thought, 
under  the  circumstances  and  conditions,  pos- 
sibly, that  it  would  not  be  exactly  right  You 
know  Juries  have  to  be  tied  up  together,  and 
we  did  not  care  to  mix  them  up.  We  iuten- 
tionally  left  them  off."  Cross-examination: 
"We  were  Instructed  to  select  good  men.  In 
selecting  the  grand '  Jury,  we  tried  to  get 
representative  jnen  from  different  parts  of 
the  county.  I  tried  to  select  the  ones  on  this 
side  of  the  river,  and  they  were  to  get  the 
ones  on  the  other  side.  In  selecting  those  on 
this  side  of  the  river,  the  purpose  in  my 
mind  was  to  select  good  men  who  would  do 
their  duty,  regardless  of  anything  else.  My 
purpose  was  to  select  good  law-abiding  citi- 
zens. In  selecting  the  grand  jurors,  we  nev- 
er  looked  at  the  poll  list  We  merely  got  to 
work.  We  selected  the  grand  Jurors,  be- 
cause we  thought  they  were  good,  law-abid- 
ing citizens,  and  representative  men  in  the 
community.  We  did  not  consider  any  man 
who  was  a  good,  law-abiding  man,  and  refuse 
him  because  be  was  a  negro.  When  we  got 
the  grand  Jury,  I  never  thought  anythhiig 
about  that  The  only  thing  we  considered  in 
getting  the  grand  Jury  was  whether  they 
were  the  right  Und  of  men  to  compose  a  Ju- 
ry or  not  It  did  not  enter  into  my  mind  as 
to  whether  or  not  we  would  put  a  negro  on 
the  grand  Jury.  There  was  no  discretion 
about  that  There  was  nothing  said  about 
the  negro  at  alL  In  selecting  the  grand  Jury, 
there  was  no  discrimination  in  my  mind 
between  the  black  and  white  race.  We  Just 
wanted  to  get  from  difCerent  communities 
those  men  who  would  make  good  grand  Ju- 
rors. That  was  Just  the  question  in  my 
mind.  It  was  what  I  had  in  my  mind,  and  I 
selected  them.  It  was  In  my  mind  to  select 
good  men  on  both  the  grand  Jury  and  the 
petit  Juries.  It  might  have  been  In  my  mind 
ttiat  the  negro  would  not  make  as  good  a 
Juror  as  a  white  man  would.  It  was  not 
because  I  wanted  to  discriminate  against  the 
negro.  There  was  not  any  intention  in  the 
world  in  my  mind  to  discriminate  against  the 
negro.  It  was  our  intention  to  get  repre- 
sentative men  who  would  make  good  Jurors." 
Redirect  examination:  "At  the  time  we  se- 
lected the  grand  Jury,  there  were  one  or  two 
men  in  Rosebud  on  It  that  I  did  not  know; 
but  since  the  grand  Jury  was  in  session  I 
have  become  acquainted  with  them.  I  knew 
the  ones  personally  that  were  drawn  by  Mr. 
Kirkpatrick  and  myself.  I  knew  there  were 
no  negroes  drawn  on  the  grand  Jury,  be- 
cause we  discussed  that  beforehand.  I  do 
not  remember  whether  we  discussed  that 
question  before  we  drew  the  grand  Jury  or 
not    I  think  we  drew  the  grand  jury  first 


To  the  best  of  my  recollection,  the  grand 
Jury  was  drawn  first;  that  is,  we  had  drawn, 
I  believe,  16  men.  If  I  am  not  mistaken,  we 
drew  16  names.  We  had  this  discussion  be- 
fore we  reported  them.  Then,  after  the 
grand  Jury  was  drawn,  Mr.  Poole  presented 
us  with  a  poll  list,  and  also  the  road  over- 
seer's list.  We  tried  to  select  men  from  dif- 
ferent portions  of  the  county.  Wherever  we 
came  across  a  man's  name  that  had  the  let- 
ter 'C  following  it,  we  did  not  put  that  name 
on  the  piece  of  paper  and  drop  ii;  In  the  hat 
tb  draw  from.  In  other  words,  we  kept  out 
all  colored  people  intentionally."  Recross- 
examlnatlon:  "I  stated  that  we  did  not  dis- 
cuss this  proposition  until  after  the  grand 
Jury  was  selected.  We  did  not  discuss  it 
with  ref«rence  to  the  selection  of  the  grand 
Jurors."  Redirect  examination:  "I  am  not 
certain  about  that  It  is  not  clear  in  my 
mind."  Upon  being  recalled  by  the  state, 
he  testified:  "As  I  stated  before,  whenever 
we  found  a  man's  name  followed  by  tiie  let- 
ter 'C  we  left  his  name  ofF.  If  there  was 
a  negro  drawn.  It  was  because  the  party  in 
making  up  the  poll  list  had  forgotten  to  put 
the  letter  'C  after  it  I  believe  I  made  the 
statement  that  we  were  trying  to  select  men 
whom  we  thought  to  be  good  men.  We  did 
not  think  it  would  be  advisable  to  have  them 
mixed.  I  have  been  living  in  this  comity 
about  17  years.  I  do  not  know  how  many 
negroes  there  are  in  this  county  who  are 
qualified  Jurors.  There  are  about  from  1,000 
to  1,400  who  usually  pay  their  poll  tax.  I 
really  do  not  know  how  many  paid  tb^ 
poll  tax  last  year.  In  looking  over  the  poll 
list  we  ran  across  them  frequently.  We 
thought  possibly  it  would  be  unpleasant  to 
both  parties  to  mix  them  on  the  Jury.  The 
reason  we  did  not  draw  them  on  the  petit 
Juries  was  that  we  thought  possibly  it  would 
be  unpleasant  for  the  Jurors,  and  not  a  bit 
because  we  had  anything  against  the  negroes. 
We  were  not  trying  to  do  the  n^ro  an  in- 
justice. We  did  not  think  of  trying  to  de- 
prive him  of  any  rights  at  all.  If  we  had 
thought  of  that  we  might  have  drawn  btm  a 
juror.  A  little  over  4^500  poll  taxes  -wen 
paid  in  1909.  There  were  4,781  poll  taxes 
paid  in  this  county  last  year,  the  year  ending 
January  31,  1910.  I  do  not  know  how  many 
negroes  paid  their  ik>11  tax  that  year,  but 
there  were  about  1,200  or  1,300.  The  year 
that  1,400  paid  their  poll  taxes  was  two 
years  followlag  the  local  option  election.  The 
local  option  election  was  in  1904,  I  I>eIIeTe." 

Appellant  Introduced  another  witness, 
George  H.  Carter,  who  testified  that  be  was 
coimty  attorney  of  Falls  county  for  four 
years,  not  stating  when  this  was;  that  while 
he  was  such  county  attorney  he  was  with 
each  grand  Jury,  and  he  had  no  recollection 
of  a  negro  being  on  any  of  the  grand  Juries 
while  he  was  county  attorney 

He  introduced  another  witness,  Tom  Cob- 
nally,  who  testified  that  be  was  county  at- 
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torney  of  Falls  county  for  four  years,  not 
stating  when  this  was;  that  while  he  was 
county,  attorney  there  was  no  negro  on 
any  of  the  grand  juries  that  he  could  re- 
call. He  thought  there  were  some  on  the 
panel,  but  he  did  not  think  any  of  them  ev- 
er served  as  a  grand  Juror.  He  was  not 
positive,  about  any  of  them  being  on  the 
panel,  but  thinks  once  or  twice  they  were 
on  the  panel  but  not  selected. 

He  Introduced  another  witness,  W.  H. 
Bamhlll,  the  tax  assessor  of  Falls  county, 
who  testified  that  he  expected  there  were  ap- 
proximately a  thousand  negroes  who  paid 
their  poll  tax  last  year  (1910);  that  lots  of 
them  paid  property  tax,  too;  tliat  there 
were  a  good  many  negro  schools  in  the 
'county;  be  did  not  know  about  how  many; 
that  some  of  these  negroes  could  read  and 
write;  that  the  i>ercentage  of  tbem  who 
were  landowners  was  small;  that  a  lot  of 
them  owned  their  own  homes;  that  there 
was  a  good  percentage  of  them  who  were 
neither  householders  nor  landowners.  He 
would  not  pretend  to  say  what  percentage 
of  the  negroes  In  the  county  were  able  to 
read  and  write.  He  was  sure  tliat  there 
were  lots  of  them  who  paid  their  poll  tax 
who  were  able  to  rend  and  write  for  the  rea- 
son that  they  signed  their  ilames  to  their 
renditions;  that  be  thought  he  knew  Edmund 
Brown;  that  he  thought  he  was  a  negro;  he 
knew  of  no  other  Edmund  Brown  in  the 
county. 

He  also  introduced  0.  W.  Bratton,  the  tax 
collector  of  the  county,  who  testified:  That 
be  did  not  know  how  many  negroes  paid 
their  poll  taxes  for  1910.  He  had  no  idea 
and  could  not  do  anything  but  guess  at  it. 
He  thought  there  were  not  as  many  who 
paid  their  taxes  in  1910  as  did  in  1911. 
That  it  would  take  him  three  or  four  days 
or  a  week  to  go  through  his  tax  rolls  to  ap- 
proximate the  number  of  negroes  who  paid 
their  poll  tax  In  1911. 

He  also  Introduced  Mr.  Eddins,  the  coun- 
ty superintendent  of  public  schools  in  Falls 
county,  who  testified:  That  there  were  48 
negro  schools  in  the  whole  county.  That  a 
few  years  before,  when  the  law  authorized 
negro  trustees  for  these  schools,  they  found 
trustees  who  could  read  and  write.  He  did 
not  know  what  percentage  of  the  negroes  in 
the  county  could  read  and  write.  That  the 
average  negro  leaves  school  about  the  fourth 
grade,  when  they  are  12  or  14  years  of  age. 
That  there  were  more  negro  schools  in  the 
county  10  years  before  that  time  than  there 
were  ab  the  time  he  was  testifying.  That 
the  negro  population  in  the  county  has  de- 
creased instead  of  increased.  There  were 
not  as  many  negro  children  as  there  were  20 
years  before,  but  there  were  about  the  same 
number  In  the  schools  now  that  were  there 
about  6  years  before.  That  there  were  about 
8,000  or  3,500  negro  children  in  the  county, 
and  about  7,000  white  children.  He  did  not 
know  how  many  qualified  negro  voters  there 


were,  nor  how  many  qualified  negro  jurors 
there  were  in  the  county.  He  could  not  even 
make  a  guess  at  how  many  could  read  and 
write. 

He  also  introduced  Frank  Oltorf,  county  at- 
torney of  FaUs  county,  at  that  time,  who  tes- 
tified that  he  knew  a  negro  named  Edmund 
Brown:  that  he  came  to  his  office  several  days 
before  the  trial  and  told  him  he  was  summon- 
ed as  a  special  venireman  in  the  John  Oaks' 
Case,  which  was  pending  then  on  the  docket 
of  said  district  court.  In  which  the  defendant 
therein,  a  negro,  was  charged  with  murder; 
that  Edmund  Brown  Is  a  negro;  that  the 
venire  in  this  case  (appellant's  case)  was 
drawn  from  the  list  of  names  drawn  by  the 
same  jury  commissioners  that  drew  the 
grand  and  petit  jurors  for  this  term  of 
oourt;  tliat  said  Edmund  Brown,  a  negro, 
was  the  only  man  of  that  name  in  the  coun- 
ty that  he  knew. 

We  have  thus  given  in  full  the  testimony 
of  Turner,  the  only  one  of  the  three  jury 
commissioners  who  testified  on  the  hearing 
of  said  motions,  and  we  have  given  the  sub- 
stance of  the  testimony  of  each  of  the  oth- 
er witnesses.  This  is  all  of  the  testimony 
introduced  by  appellant  on  his  said  two 
motions  and  all  that  was  offered  to  be  Intro- 
duced by  him  on  the  hearing  thereof. 

From  this  testimony  it  will  be  seen  that 
the  appellant  nowhere  proved,  or  offered  to 
prove,  that  be  was  a  negro,  or  a  person  of 
color  and  African  descent,  as  alleged  by  him. 
It  is  just  as  essential  for  blm  to  prove  this 
fact,  if  it  be  a  fact,  as  it  is  for  him  to  prove, 
if  he  could,  that  the  negro  race  to  which  he 
belonged,  if  he  did,  had  been  discriminated 
against  because,  and  solely  because,  of  race 
prejudice.  Neither  of  his  motions,  even 
though  sworn  to,  was  offered  in  evidence,  nor 
would  they  be  competent  evidence  unless 
agreed  to  be  used  as  such  by  the  representa- 
tive of  the  state  on  the  hearing  of  these  mo- 
tions. In  this  case  they  were  not  so  offered, 
nor  agreed  to  be  considered  as  evidence 
therein.  And  as  the  evidence  offered  wholly 
fails  to  prore  appellant's  allegations  in  his 
motions,  the  court  did  not  err  in  overruling 
both  of  them. 

The  state  contends  in  this  case  that  the 
testimony  of  Turner,  taken  as  a  whole,  does 
not  show  that  negroes  were  excluded  from 
either  the  grand  or  petit  jury  because  of 
prejudice  against  that  race,  and  contends 
that  the  testimony  of  Turner,  taken  as  a 
whole,  did  not  require  the  court  to  find  that 
there  was  any  exclusion  of  the  negroes  from 
the  grand  or  petit  jury  solely  because  of 
race  prejudice;  the  state  contending  that 
while  the  testimony  of  the  witness  Turner 
on  direct  examination  might  justify  or  re- 
quire the  court  to  so  find,  but  in  the  very 
next  breath  he  testified  to  such  a  state  of 
facts  as  would  rather  exclude  the  idea  that 
the  jury  commissioners  excluded  negroes 
solely  because  of  race  prejudice  against 
them.    The  state  also  contends  that  as  the 
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burden  to  prove  tliese  allegations  by  ap- 
pellant In  his  motion  was  on  him,  and  as  the 
court  beard  tbe  witnesses,  saw  tbeir  man- 
ner of  testifying,  was  Justified  In  oTemiling 
the  motions,  because  the  appellant  had  not 
proven  his  allegations  of  race  prejudice. 
There  Is  much  force  in  the  state's  conten- 
tion. We  are  not  advised  by  tbe  record 
whether  the  court  after  hearing  the  testi- 
mony found  against  appellant  on  that  Issue 
or  not  It  is  unnecessary  for  us  now  to  pass 
upon  it,  for,  as  stated  above,  the  appellant 
clearly  did  not  show  by  any  evidence  In- 
troduced, or  offered  to  be  introduced,  that  he 
was  a  negro  or  belonged  to  the  African 
race.  Of  coarse,  if  it  should  have  been 
shown  that  he  was  a  Mexican,  for  instance, 
or  belonged  to  any  other  race  than  to  the  ne- 
gro race,  his  motions  were  properly  overrul- 
ed the  burden  being  on  him  to  show  this,  if 
he  could,  and  his  failure  to  do  so  would  re- 
quire the  court  to  overrule  his  motions. 

[3]  Besides  this,  his  motion  to  quash  tbe 
indictment  clearly  was  not  within  time.  Our 
law  requires  that  motions  challenging  the 
array  of  grand  Jurors  shall  be  made  at  the 
time  the  grand  Jury  la  impaneled,  and  not 
afterwards,  and  that  any  person  confined  in 
the  jail  upon  his  request  shall  be  brought 
into  court  to  make  such  challenge.  The  rec- 
ord shows  with  sufficient  certainty  that  the 
appellant  was  arrested,  as  stated  above,  ei- 
ther on  the  day  of  the  killing,  or  the  next 
day,  September  6,  1910,  and  that  he  was  con- 
fined in  the  county  jail  at  the  county  seat, 
where  the  court  was  held,  and  the  grand 
jury  impaneled,  from  that  time  continuously 
until  the  indictment  was  found  on  January 
14,  1911,  and  he  does  not  show  or  claim  that 
he  was  denied  this  privilege,  or  that  he  asked 
it,  and  hence  his  motion  to  quash  the  Indict- 
ment was  properly  overruled  on  that  ground. 
Articles  897,  559,  and  561  of  the  Code  of 
Criminal  Procedure.  Martin  v.  Texas,  200 
U.  8.  318,  26  Sup.  Ct  338,  50  L.  Ed.  497; 
Franklin  v.  South  Carolina,  218  TT.  S.  164,  30 
Sup.  Ct  640,  54  L.  Ed.  980;  Brownfleld  v. 
South  Carolina,  189  U.  S.  428,  23  Sup.  Ct 
513,  47  L.  Ed.  882;  Carter  v.  Texas,  177  U. 
S.  442,  20  Sup.  Ct  687,  44  L.  Ed.  839;  Smith 
V.  Mississippi,  162  U.  S.  592,  16  Sup.  Ct  900, 
40  li.  Ed.  1082;  Williams  v.  Mississippi,  170 
U.  8.  213,  18  Sup.  Ct.  583,  42  L.  Ed.  1012. 

[4]  Appellant's  third  bill  of  exception  is 
to  the  efCect  that  on  the  trial  of  this  cause, 
while  the  assistant  county  attorney  was  de- 
livering his  opening  speech,  he  denounced  the 
defendant  as  a  brute  and  fiendish  criminal; 
that  the  appellant  then  and  there  objected 
to  such  epithets  being  applied  to  the  defend- 
ant and  requested  the  court  to  Instruct  the 
Jury  not  to  regard  said  statements  of  the  as- 
sistant county  attorney,  but  claims  that  the 
court  refused  this,  and  allowed  the  attorney 
to  proceed  with  his  argument,  to  which  ap- 
pellant excepted  because  such  language  was 
calculated  to  inflame  tbe  minds  of  the  jury. 


There  is  also  in  the  record  a  refused  special 
charge  requested  by  appellant,  to  this  effect: 
"Ton  are  instructed  that  counsel  for  the  state 
should  not  apply  epithets  to  defendant,  and 
said  counsel  should  not  have  called  defendant 
a  brute  or  a  fiendish  criminal,  or  that  he  is 
a  fiend,  and  you  will  not  consider  said  argu- 
ment for  any  purpose."  The  court,  in  al- 
lowing the  bOl  of  exceptions  on  these  gronndi, 
qualified  It  as  follows:  "I  was  busy  prepar- 
ing the  charge  while  Thomas  Bartlett,  Esq., 
was  making  the  opening  address  in  the  case. 
His  speech  occupied  hardly  10  minutes,  and  1 
heard  no  part  of  it  When  the  objection 
was  made  by  counsel  for  the  defendant  to  the 
remarks  complained  of,  Mr.  Bartlett  denied 
making  them,  and,  as  I  did  not  bear  them,. 
I  gave  the  Jury  no  instructions  on  the  sub- 
ject. The  explanation  of  the  bill  of  excep- 
tions refusing  to  give  the  written  charge  re- 
quested by  the  defendant  on  this  point  is  re- 
ferred to  and  made  a  part  of  the  explanation 
of  this  bill.  I  am  quite  sure  that  what  Mr. 
Bartlett  said  in  his  address  to  the  Jury  did 
not  influence  them  one  way  or  another,  al- 
though I  would  have  Instructed  the  Jury  as 
requested  If  I  had  heard  any  such  remarks 
as  those  complained  of,  made  by  Mr.  Bart- 
lett and  would  have  done  so  anyhow  bad  be 
not  denied  making  the  remarks  in  his  address 
complained  of."  Under  the  circumstances, 
no  reversible  error  is  shown  in  this  matter. 

[S]  The  only  other  bill  in  tbe  record  is  to 
the  refusal  of  the  court  to  give  another  re- 
quested charge  by  appellant  to  the  Jury. 
This  requested  charge  is  as  follows:  "You 
are  instructed  that  if  you  believe  from  the 
evidence  -  that  the  defendant  Dan  McCllne, 
killed  Bosa  Tubbs,  but  believe  he  went  to 
the  fleld  of  Mr.  Case  for  the  purpose  of  per- 
suading her  to  go  home  with  him,  and  that 
on  her. stating  to  htm  that  she  would  rather 
die  than  marry  him,  he  (the  defendant)  be- 
came enraged,  and  in  the  heat  of  passion 
caused  by  her  acts  and  words  shot  deceased, 
then  you  cannot  find  the  defendant  guilty  of 
murder  in  the  first  degree,  and,  If  you  have  a 
reasonable  doubt  thereof,  you  will  give  hlni 
the  benefit  of  it,  and  not  convict  him  of  mur- 
der in  the  first  degree."  In  approving  this 
bill  the  court  qualified  it  as  follows:  "The 
witness  Edy  Dickens,  who  was  present  at 
the  time  of  the  shooting,  said  that:  'Bosa 
and  Dan  and  I  left  the  wagon  together.  We 
were  going  to  the  house  for  our  dinner.  We 
got  up  to  tbe  wire  fence  and  got  through  the 
fence.  He  says,  "Didn't  you  promise  to  mar- 
ry me?"  He  says,  "Ain't  you  going  back  up 
yonder  with  me?"  She  says,  "No,  I  ain't  go- 
ing back  up  yonder  any  more."  He  says,  "I 
am  going  to  kill  you,"  and  reached  for  his  gun.' 
Mr.  Casey  while  standing  with  deceased  and 
defendant  at  the  wagon,  testified:  "That  Dan 
said  something  to  Bosa  about  going  back  and 
working  out  tbe  money.  He  wanted  her  to 
go  back  and  work  it  out  She  told  htm,  no. 
that  she  would  die  before  she  would  so  back 
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up  there;  sbe  never  Intended  to  go  back  up 
there  any  more.  After  that  they  walked  off 
together.'  W.  E.  Case  testified  that  to  the 
place  of  the  killing  from  where  the  wagon 
stood  and  the  conversation  was,  Case  testi- 
fied about,  was  a  hundred  yards  or  a  little 
more." 

As  we  understand  this  qualification  by  the 
court,  it  was  Intended  to  show  that  the  evi- 
dence did  not  call  for  or  Justify  such  a 
charge  as  appellant  requested.  After  a  care- 
ful consideration  of  the  evidence  In  this  case, 
we  believe  the  evidence  did  not  raise  any 
such  issue,  and  that  the  court  was  Justified 
in  refusing  to  give  the  special  charge  re- 
quested. The  evidence  does  not  raise  the  is- 
sue. Hence  there  is  no  reversible  error  shown 
In  the  refusal  to  give  this  special  charge. 

There  are  no  other  questions  raised  or  pre- 
sented In  the  record  requiring  any  further 
discussion  by  us. 

There  being  no  reversible  error  in  the  rec- 
ord, the  judgment  will  be  affirmed. 


ALLEN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  18, 

1911.    On  Motion  for  Rehearing,  Jan.  3, 

1912.) 

1.  Criminal  Law  (8  1166*)— Harmless  Er- 
ror—Refusal  OF  Continuance— Absence 
of  Witness— Othkb  Proof. 

Where  accased  and  his  wife  voluntarily 
testified  to  facts  sought  to  be  proved  by  an 
absent  witness,  and  such  facts  were  not  con- 
tested by  the  state,  defendant  was  not  preju- 
diced by  the  court's  denial  of  his  second  appli- 
cation for  a  continuance  because  of  the  ab- 
sence of  such  witness,  though  in  connection 
with  the  application  he  applied  for  an  attach- 
ment to  secure  her  attendance. 

[Ed.   Note. — For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  Sill;   Dec.  Dig.  (  1166.»] 

2.  Witnesses  (i  318*>— Reputation  of  tJi»- 
nipsAOHED  Witness— Veracity. 

Where  accused  was  permitted  to  prove  his 
general  reputation  as  a  peaceable  and  law- 
abiding  citizen,  and  no  efFort  was  made  to  im- 
peach bis  testimony,  the  fact  that  defendant's 
evidence  and  that  of  the  state's  witness  con- 
flicted furnished  no  ground  to  base  an  offer  of 
evidence  of  defendant's  general  reputation  for 
veracity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1084-1086;    Dec  Dig.  |  31,8.*] 

3.  Witnesses  (g  396*)  —  Impeachment  —  In- 
consistent Statement- Evidehcb  to'  Sup- 
port Witness. 

Where  defendant  sought  to  impeach  a 
state's  witness  by  showing  that  at  the  examin- 
ing trial  the  witness  had  made  statements  con- 
tradictory to  his  evidence  on  the  trial,  and  for 
this  purpose  introduced  a  portion  of  the  wit- 
ness' testimony  at  the  examining  trial,  the 
state  was  entitled  to  support  the  witness  by 
introducing  the  whole  of  his  testimony  at  such 
trial. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1281-1264;   Dec.  Dig.  (  396.»] 

4.  Criminal  Law  (j  1090*)— Review— Bill 
OF  Exceptions. 

Rejection  of  testimony  as  to  the  reputa- 
tion of  prosecuting  witness  stated  as  a  ground 


for  a  new  trial  cannot  be  reviewed  where  no 
bill  of  exceptions  was  reserved  thereto  in  the 
trial  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2816;  Dec  Dig,  1 1090.*] 

6.  Criminal  Law  (8  811*)— Trial— Instruc- 
tions. 

It  is  improper  for  the  court  to  select  the 

evidence  of  any  witness  and  to  charge  on  it 
[Ed.   Note. — For   other   cases,   see   Criminal 

Law,  Cent.  Dig.  8  1969;    Dec  Dig;  f  811.»] 

6.  Homicide  (8  340*)— Instructions— Preju- 
dice. 

Where,  in  a  prosecution  for  murder,  ac- 
cused was  convicted  of  murder  in  the  second 
degree,  he  was  not  prejudiced  by  an  instruction 
submitting  the  offense  of  manslaugbter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §8  715-720;  Dec  Dig.  $  340.*] 

7.  Homicide    ($    300*)  — Self-Defense  — In- 
btbuctions. 

An  instruction  on  self-defense  in  a  prose- 
cution for  homicide  was  not  objectionable  in 
charging  that  defendant  had  the  right  to  act 
from  "apparent  danger"  as  well  as  real  dan- 
ger," though  the  testimony  presented  a  situa- 
ation  of  actual  danger  alone. 

[Bid,  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  88  614-632;   Dec  Dig.  8  300.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Williamson 
County;   Chas.  A-  Wilcox,  Judge. 

Jim  Allen  was  convicted  of  murder  In  the 
second  degree,  and  he  appeals.  Affirmed. 
Rehearing  denied. 

A.  S.  Fisher,  McGregor  &  Gaines,  and  Al- 
len &  Allen,  for  appellant  0.  E.  Lane,  Asst. 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  In  this  case  appellant  was 
indicted  by  the  grand  jury,  charged  with 
murder,  and,  upon  being  tried,  be  was  con- 
victed of  the  offense  of  murder  in  the  sec- 
ond degree. 

[1]  1.  Appellant  filed  an  application  for  a 
continuance,  which  being  overnled  the  action 
of  the  court  was  excepted  to,  and  the  first 
ground  of  the  motion  for  a  new  trial  is  based 
on  this  blU.  By  the  bill  it  Is  shown  that 
the  witness  Lena  Scott  bad  been  duly  sub- 
poenaed, and  the  defendant  expected  to  prove 
by  said  witness  that  she,  the  witness,  told 
appellant  that  "deceased  had  told  her  to  tell 
appellant  to  come  up  to  the  railroad  where 
he.  was  at  work,  and  he  would  pay  appellant 
the  dollar  be  had  borrowed  from  appellant's 
wife,  and  that  she  had  told  appellant  these 
facts."  The  court.  In  approving  the  bill, 
states:  "That  appellant  and  his  wife  bad 
testified  substantially  to  the  facts  recited 
as  expected  to  be  proved  by  this  witness, 
which  testimony  was  not  contradicted  by 
the  state."  This  was  the  second  application 
based  on  the  absence  of  this  witness,  and  as 
the  testimony  was  merely  cumulative  of 
other  testimony  in  the  record,  which  was  un- 
contradicted, the  court  did  not  err.  Harvey 
V.  State,  35  Tex.  Cr.  R.  545,  34  S.  W.  623.  If 
the  testimony  bad  been  contested,  inasmuch 
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as  It  was  only  sworn  to  by  defendant  and 
bis  wife,  tbere  might  be  some  ground  for 
complaint,  but,  as  it  was  an  uncontested 
fact,  no  injury  appears. 

[2]  2.  Appellant  also  complains  tbat  be 
was  not  permitted  to  prove  his  general  repu- 
tation by  the  witnesses  named  for  truth  and 
veracity.  He  was  permitted  to  prove  bis 
general  reputation  as  a  peaceable  and  law- 
abiding  citizen.  Inasmuch  as  there  is  no  sug- 
gestion in  the  record  that  there  was  any  ef- 
fort made  to  impeach  defendant  by  contra- 
dictory statements  or  otherwise,  the  court 
did  not  err.  The  fact  that  the  state's  wit- 
ness and  the  defendant  conflicted  In  their 
evidence  furnishes  no  ground  to  support  a 
witness  by  evidence  of  reputation  for  truth 
and  veracity.  Harris  v.  State,  45  S.  W.  714; 
McGrath  V.  State,  35  Tex.  Cr.  R.  418,  34  S. 
W.  127,  941. 

[3]  3.  On  the  trial  of  this  case. the  state's 
witness,  Joe  Weathersby,  was  sought  to  be 
impeached  by  showing  that  at  the  examining 
trial  of  defendant  he  had  made  statements 
contradictory  of  his  evidence  on  this  trial, 
and  the  appellant  introduced  a  portion  of 
said  testimony  for  said  purpose.  The  state 
was  then  permitted  to  support  the  witness 
by  introducing  the  entire  testimony  of  the 
witness  taken  at  the  examining  trial.  The 
court,  In  approving  the  bill,  states:  "I  con- 
sidered the  testimony  admissible  for  the  fol- 
lowing reasons:  (1)  The  defendant  having  in- 
troduced a  portion  of  the  statement,  the  state 
was  permitted  to  Introduce  the  whole  on 
the  theory  that,  where  one  party  introduces 
a  portion  of  an  instrument,  the  other  party 
has  the  right  to  place  the  whole  of  the  in- 
strument in  evidence.  (2)  The  defendant  hav- 
ing sought  to  impeach  the  witness  by  show- 
ing conflicting  statements,  the  state  was 
permitted  to  introduce  the  whole  of  the  wit- 
ness' statement  made  on  the  examining  trial 
In  order  to  support  the  testimony  of  the  wit- 
ness given  on  the  trial  of  the  cause  In  so 
far  as  it  tended  to  do  so.  (3)  The  defendant 
having  introduced  an  Isolated  portion  of  the 
witness'  testimony  given  on  the  examining 
trial,  I  deemed  the  whole  statement  admis- 
sible in  order  that  the  Jury  might  determine 
whether  the  isolated  statement  truly  reflect- 
ed the  meaning  of  the  witness ;  and  in  order 
that  the  Jury  might  consider  the  statement 
in  the  light  of  all  that  was  said  by  the  wit- 
ness on  the  examining  trial."  This  presents 
no  error.  Bailey  v.  State,  9  Tex.  App.  99; 
Goode  V.  State,  32  Tex.  Cr.  R.  508,  24  S.  W. 
102;  Conway  v.  State,  33  Tex.  Cr.  R.  327,  26 
S.  W.  401;  Easterwood  v.  State,  34  Tex.  Cr. 
B.  401,  31  S.  W.  294 ;  Streight  v.  State,  138 
S.  W.  742. 

[4]  4.  We  cannot  consider  that  ground  In 
the  motion  for  a  new  trial,  complaining  of 
the  rejection  of  testimony  as  to  the  reputa- 
tion of  the  prosecuting  witness;  there  being 
no  bill  of  exceptions  in  the  record  reserved  to 
this  action  of  the  court    In  the  absence  of 


a  bill  of  exceptions,  we  must  conclude  tbat 
such  matters  did  not  occur. 

[S]  5.  There  was  no  error  in  the  court  re- 
fusing to  give  special  charge  No.  2  request- 
ed by  appellant  To  select  the  evidence  of 
any  witness  and  thus  charge  would  be^npon 
the  weight  to  be  given  the  testimony. 

[B]  6.  All  the  other  assignments  relate  to 
the  charge  of  the  court,  and  complaint  is 
made  that  error  prejudicial  to  defendant  was 
committed  because  the  court  submitted  the 
issue  of  manslaughter,  as  well  as  murder 
in  the  first  and  second  degrees.  At  most  all 
this  could  have  resulted  in  was  to  authorize 
the  Jury  to  find  the  appellant  guilty  of  a 
less  offense  than  they  did  find,  and  assess 
a  less  penalty,  and  this  would  not  be  injurious 
to  appellant  There  is  nothing  in  this  portion 
of  the  charge  that  could  or  would  be  instru- 
mental in  causing  the  Jury  to  convict  defoid- 
ant  of  murder  in  the  second  degree,  it  pre- 
sents clearly  the  law  applicable  to  manslaugh- 
ter under  the  facts  in  this  case,  and  did  not 
mislead  the  Jury  on  the  issue  of  self-defense, 
for  in  said  charge  on  manslaughter  the 
court  Instructs  the  Jury  in  regard  to  the  as- 
sault testified  to  by  defendant:  "However, 
if  such  assault  and  battery,  if  any,  be  suf- 
ficient to  constitute  self-defense,  under  the 
instructions  hereinbefore  given,  then  in  such 
case  the  defendant  would  be  entitled  to  an 
acquittal."  Without  expressing  an  opinion 
as  to  whether  the  evidence  raises  the  issue 
of  manslaughter,  we  hold  that  in  submitting 
the  issue  In  the  manner  it  was  submitted 
could  not  have  been  prejudicial  to  appellant 

7.  The  other  paragraphs  of  appellant's  mo- 
tion complain  of  the  charge  of  the  court  in 
presenting  the  law  of  self-defense.  In  defin- 
ing the  law  applicable  to  murder  in  the 
first  and  second  degrees,  the  court  also  de- 
fined self-defense,  and  Informed  the  Jury: 
"Every  person  is  permitted  by  law  to  de- 
fend himself  against  any  unlawful  attack, 
reasonably  threatening  or  appearing  to 
threaten  injury  to  his  person,  and  is  Justi- 
fied in  using  all  the  necessary  and  reason- 
able force  to  defend  himself,  but  no  more 
than  the  circumstances  reasonably  indicate 
to  be  necessary.  Homicide  is  Justified  by 
law  when  committed  in  defense  of  one's  per- 
son against  any  unlawful  and  violent  attack, 
made  In  such  a  manner  as  to  produce  a  rea- 
sonable expectation  or  fear  of  death  or  some 
serious  bodily  Ipjury."  Later  In  the  charge, 
when  applying  the  law  of  self-defense  as 
applicable  to  the  facts  in  this  case,  the  court 
Instructed  the  Jury:  "A  reasonable  appre- 
hension of  death  or  great  bodily  harm  will 
excuse  a  party  in  using  all  necessary  fbrce 
to  protect  his  life  or  persoo,  and  it  is  not 
necessary  that  there  should  be  actual  dan- 
ger, provided  he  acted  upon  a  reasonable  ap- 
prehension of  danger  as  it  appeared  to  him 
from  his  standpoint  at  the  time,  and  in  such 
case  the  party  acting  under  such  real  or  ap- 
par^t  danger  is  in  no  event  bound  to  retreat 
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In  order  to  avoid  tbe  necessity  of  killing  Us 
assailant.  If  from  the  evidence  you  believe 
the  defendant  killed  the  said  John  Spencer, 
but  further  believe  that  at  the  time  of  so 
doing  the  deceased  had  made  qr  was  making 
an  attack  on  him,  which,  from  the  manner 
and  character  of  It  and  the  relative  strength 
of  the  parties,  caused  him,  when  viewed  from 
the  defendant's  standpoint,  to  have  a  reason- 
able expectation  or  fear  of  death  or  serious 
bodily  Injury,  and  that,  acting  under  such 
reasonable  expectation  or  fear,  the  defendant 
killed  the  deceased,  or  if  you  have  a  reason- 
able doubt  as  to  whether  or  not  such  are  tbe 
facts,  then  you  should  acquit  him;  and  If 
the  deceased  was  armed  at  the  time  be  was 
killed  and  was  making  such  attack  on  de- 
fendant, and  If  the  weapon  used  by  him  and 
tbe  manner  of  its  use  was  such  as  were  rea- 
sonably calculated  to  produce  death  or  seri- 
ous bodily  harm,  then  tbe  law  presumes  the 
deceased  Intended  to  murder  or  aimed  to  In- 
flict serious  bodily  Injury  upon  the  defend- 
ant" 

[7]  The  objections  to  the  first  paragraph, 
defining  self-defense,  are  all  covered  when 
the  court  applied  the  law  to  this  case  In 
the  later  clauses.  The  Jury  was  Informed 
that  he  had  a  right  to  act  "upon  a  reason- 
able apprehension  of  danger  as  It  appeared 
to  him  from  his  viewpoint"  Tbe  criticism 
of  these  paragraphs  that  the  appellant  had 
the  right  to  act  from  "apparent  danger"  as 
well  as  "real  danger"  do  not  show  any  in- 
Jury  to  appellant  If,  as  appellant  contends, 
tbe  testimony  of  defendant  presents  actual 
danger  alone,  the  fact  that  the  court  pre- 
sented the  law  more  favorably  to  appellant 
than  the  facts  Justified  would  not  be  Injuri- 
ous to  him,  and  he  could  not  complain.  But 
In  reading  the  last  paragraph  of  the  law  of 
self-defense,  as  applied  by  the  court  to  this 
case.  It  will  be  seen  the  charge  Is  not  sub- 
ject to  this  criticism. 

Appellant  proved  that  he  had  heretofore 
borne  a  good  reputation  as  a  peaceable  law- 
abiding  citizen,  and  the  Jury  found  with  his 
contention  that  the  killing  was  not  premedi- 
tated, and  in  going  to  the  place  where  de- 
ceased was  at  work  he  was  not  actuated  by 
express  malice,  but  was  on  a  lawful  mis- 
sion. However,  they  found  against  his  the- 
ory that  he  was  In  danger- of  losing  his  lUe 
or  suffering  some  serious  bodily  injury,  and 
found  that  he  was  not  justified  in  killing  de- 
ceased, but  that  he  did  so  without  justifica- 
tion, and  without  adequate  cause  to  reduce 
tbe  homicide  to  manslaughter.  There  was 
no  error  committed  by  the  court  In  the  trial 
of  the  case  as  presented  by  the  bills  of  ex- 
ception, and  the  court  fairly  submitted  all 
the  issues  In  his  charge. 

The  Judgment  Is  afllrmed. 

DAVIDSON,  P.  J.,  absent 

On  Motion  for  Rehearing. 
HARPER,   J.     At  a   former  day   of  this 
term,  this  case  was  aflSrmed,  and  appellant 


has  filed  a  motion  for  rehearing,  insisting 
that  the  court  erred  In  holding  that  the  trial 
court  did  not  err  In  overruling  his  motion 
for  a  continuance,  alleging  that  in  the  mo- 
tion for  a  continuance  was  also  an  applica- 
tion for  a  writ  of  attachment  and  stating 
that  the  application  contained  the  follow- 
ing language:  "That  this  defendant  has  rea- 
sonable expectation  of  procuring  the  testi- 
mony of  the  said  witnesses  Lena  Scott  and 
Eliza  Manning  at  the  next  term  of  this 
court  and  he  now  asks  this  court  to  cause 
to  be  Issued  for  said  witnesses  an  attach- 
ment procuring  and  securing  their  attend- 
ance as  witnesses  in  this  case  at  the  next 
term  of  this  court  In  behalf  of  this  defend- 
ant." If  the  court  had  continued  the  case, 
he  should  and  doubtless  would  have  granted 
the  application  for  a  writ  of  attachment 
but  we  fail  to  see  how  an  application  for  an 
attachment  being  embodied  In  the  applica- 
tion for  a  continuance,  would  add  any 
strength  or  force  to  the  application  for  a 
continuance.  This  application  must  be,  and 
doubtless  was,  acted  on  In  accordance  with 
the  rules  of  law  applicable  to  a  second  ap- 
plication for  a  continuance.  The  witness 
Eliza  Manning  attended,  and  the  record 
shows  that  the  cause  had  been  continued 
the  term  before  on  account  of  the  absence  of 
the  witness  Lena  Scott  In  this  second  ap- 
plication for  a  continuance  on  account  of 
the  absence  of  this  witness,  appellant  stated 
be  expected  to  prove  by  her  that  "deceased 
had  told  her  to  tell  defendant  to  come  up 
there,  and  he  [deceased]  would  pay  defend- 
ant the  |1  he  owed  his  wife,  and  that  she 
told  these  facts  to  the  defendant"  This  is 
all  that  it  Is  stated  that  it  Is  expected  to 
be  proved  by  this  witness,  and  it  was  per- 
tinent testimony  as  explaining  the  reason 
why  defendant  had  gone  to  where  deceased 
was  at  work,  but  on  tbe  trial  of  the  case 
the  defendant  himself  testified  that  tbe  wit- 
ness had  told  him  these  facts,  and  this  was 
the  reason  why  he  had  gone  up  there.  No 
person  testified  otherwise,  but  li^  addition 
to  the  defendant's  testimony,  his  wife  also 
testified  that  she  heard  Lena  Scott  tell  hei 
husband  that  morning  that  deceased  had 
told  her  to  tell  him  to  come  to  where  he 
was  at  work,  and  he  (deceased)  would  pay 
the  dollar  he  was  owing,  and  that  defend- 
ant said  he  was  going  up  there  to  collect 
the  money.  This  testimony  was  undisputed 
by  any  witness;  and,  tbe  record  being  in  this 
condition,  was  it  error  for  the  court  to  over- 
rule the  motion,  or  to  refuse  to  grant  a 
new  trial,  because  the  attendance  of  the 
witness  was  not  obtained? 

The  statutes  provide  that  in  the  second 
application  he  must  swear  "that  tbe  testi- 
mony cannot  be  procured  from  any  other 
source  known  to  tbe  defendant."  In  this 
instance  it  appears  there  was  another  source, 
and  It  was  obtained  from  such  source.  Lau- 
dermilk  v.  State,  47  Tex.  Ce.  R.  427,  83  S. 
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W,  1107.  This  court  has  held  that  a  sec- 
ond application  for  continuance  for  absent 
witnesses  Is  properly  orerraled,  and  defend- 
ant cannot  be  beard  to  complain,  where  It 
appears  that  the  same  facts  have  been  prov- 
ed by  witnesses  testifying  at  the  trial.  Eas- 
terwood  v.  State,  34  Tex.  Cr.  E.  400,  31  S. 
W.  294;  Halliburton  v.  State,  34  Tex.  Cr.  E. 
410,  31  S.  W.  297;  Bluman  v.  State,  33  Tex. 
Cr.  B.  43,  21  S.  W.  1027,  26  S.  W.  75;  Jack- 
son T.  State,  31  Tex.  Cr.  E.  552,  21  S.  W. 
367;  Duncan  v.  State,  30  Tex.  App.  1,  16  S. 
W.  753;  Blackwell  v.  State,  29  Tex.  App. 
194,  15  S.  W.  397 ;  Brown  v.  State,  23  Tex. 
App.  214,  4  S.  W.  588 ;  Walker  v.  State,  13 
Tex.  App.  618,  44  Am.  Eep.  716,  note;  Beatey 
V.  State,  16  Tex.  App.  421 ;  Allison  v.  State, 
14  Tex.  App.  402;  Hooper  v.  State,  29  Tex. 
App.  616,  16  S.  W.  655;  Parkerson  v.  State, 
9  Tex.  App.  72;  Bush  v.  State,  40  Tex.  Cr. 
E.  541,  51  S.  W.  238;  Petty  v.  State,  59 
Tex.  Cr.  E.  691,  129  S.  W.  615;  Fulkerson 
V.  State,  57  Tex.  Cr.  E.  81,  121  S.  W.  1111, 
and  authorities  there  cited;  Buckner  ▼. 
State,  65  Tex.  Cr.  E.  511,  117  S.  W.  802; 
Dobbs  V.  State,  54  Tex.  Cr.  E.  581,  113  S. 
W.  921.  Numerous  other  authorities  could 
be  cited  holding  that  It  Is  not  error  for  the 
court  to  overrule  a  second  application  for 
a  continuance  where  the  evidence  is  merely 
cumulative  of  that  adduced  on  the  trial, 
and  especially  is  tbfs  true  where  the  tes- 
timony is  uncontradicted  by  the  state's  evi- 
dence, as  is  the  case  in  this  instance.  It 
is  true  that  the  state  could  not  compel  nor 
require  defendant  nor  his  wife  to  testify, 
but,  when  they  voluntarily  take  the  stand 
as  witnesses,  they  stand  in  the  same  attitude 
as  other  witnesses,  and,  as  they  testified  to 
all  the  facts  alleged,  it  was  expected  to  be 
proven  by  the  absent  witness,  and  which 
statements  were  not  contested  by  the  state, 
but  were  wholly  uncontradicted,  to  hold  that 
a  court  should  grant  a  new  trial  to  obtain 
the  testimony  of  a  witness  to  testify  to 
facts  In  evidence  uncontroverted  would  be 
an  absurdity.  In  the  case  of  Bush  v.  State, 
40  Tex.  Cr.  E.  641,  51  S.  W.  238,  the  court 
says:  "Even  where  the  testimony  is  mate- 
rial and  probably  true,  a  continuance  will 
not  be  granted,  unless  such  absent  testimony 
would,  if  adduced,  probably  Induce  a  more 
favorable  verdict  to  the  accused  than  that 
found  by  the  jury."  In  this  case  all  the 
testimony  of  this  witness  would  do  would 
tend  to  show  that  It  was  not  a  premeditated 
murder,  and  the  jury  had  found  that  It  was 
not. 

Appellant  also  insists  that  the  court  erred 
in  permitting  the  state  to  support  Its  wit- 
ness Joe  Weathersby  by  proving  and  intro- 
ducing In  evidence  the  first  statement  of 
this  witness  given  at  the  examining  trial, 
which  was  made  shortly  after  the  killing. 
When  this  witness  was  placed  on  the  stand 
by  the  state,  on  cross-examination  defendant 
asked  him  if  he  had  not  said  to  defendant, 


shortly  after  the  killing,  in  the  presence  of 
Frank  Piper  and  Oeveland  Parker,  "I  will 
do  all  I  can  to  give  you  25  years  in  the 
penitentiary."     And,  when  the  witness  de- 
nied making  this  remark,  the  defendant  plac- 
ed the  two  witnesses  on  the  stand,  who  tes- 
tified they  heard  the  state's  witness  make 
that  statement     Again,  the  state's  witness 
Weathersby  was  asked  on  cross-examination 
if  at  the  examining  trial  he  did  not  state, 
"I  had  just  heard  Jim  Allen  say,  'well,  you 
ain't  going  to  pay  It'    I  heard  a  scuffling  and 
then  heard  the  shot"    And,  when  he  denied 
making  such  statement,  the  defendant  placed 
S.  O.  Tlsdale  on  the  witness  stand  to  prove 
that  he  did  make  such  statement  and  In- 
troduced that  portion  of  the  testimony  taken 
at  the  examining  trial.    There  were  but  two 
eyewitnesses  to  the  killing,  Weathersby,  the 
state's  witness,  and  defendant,  and  there  was 
a  sharp  conflict  In  their  testimony,  and  this 
latter  statement  was  Introduced  for  the  pur- 
pose to  show  that  he  had  stated  he  did  not 
see  the  shooting,  when  his  testimony  on  this 
trial,  and  at  the  examining  trial,  minutely 
described  the  actions  of  both  men  prior  to 
and  at  the  time  of  the  shooting.    The  other 
Impeaching    testimony    was    introduced    to 
show  animosity,  and  that  his  story  at  this 
trial  was   manufactured  to  carry  out  the 
threat  that  be  Is  said  to  have  made  by  the 
witnesses  Piper  and  Parker,  both  of  whom 
were  employ^  of  defendant.     Having  thus 
sought  to  Impeach  and  discredit  the  testimo- 
ny of  the  state's  witness,  it  was  permissible 
and  proper  for  the  state  to  Introduce  evi- 
dence In  support  of  its  witness,  and  prove 
that  the  first  statement  made  by  him  in  no 
material  way  differed  from  the  evidence  on 
this  trial,  and  to  Introduce  such  statement 
for  this  purpose.    Akin  v.  State,  56  Tex.  Cr. 
E.  324,  119  S.  W.  863;    Jones  v.  Stat^  38 
Tex.  Cr.  E.  87,  40  S.  W.  807,  41  S.  W.  638. 
70  Am.  St  Eep.  719;    SuUIvan  v.  Fant,  61 
Tex.  av.  App.  6,  110  S.  W.  507;    Simpson 
V.  State,  46  Tex.  Cr.  E.  651,  81  S.  W.  320 : 
Lounder  v.  State,  46  Tex.  Cr.  E.  124,  79  S. 
W.  652;    Bozeman  v.  State,  34  Tex.  Cr.  R. 
503,  31  S.  W.  889;    Duke  v.  State,  35  Tex. 
Cr.  E.  283,  S3  S.  W.  849;   Sanders  v.  State. 
81  Tex.  Cr.  E.  626,  21  S.  W.  268;   Conway 
v.  State,  33  Tex.-Cr.  E.  327,  26  S.  W.  401; 
English  V.  State,  84  Tex.  Cr.  E.  190,  30   S. 
W.  233;   Elojas  v.  State,  36  Tex.  Cr.  R.  182, 
36   8.   W.   268;    Kimball   v.   State,  37  Tex. 
Cr.  E.  230,  89  S.  W.  297,  66  Am.  St  Rep. 
799;   Bell  v.  State,  20  S.  W.  362;   Stepbens 
V.  State,  26  S.  W.  728;   Dicker  v.  State.  32 
S.  W.  541;    Parker  v.  State,  34  S.  W.  265: 
Cox  V.  State,  44  S.  W.  157;   Keith  ▼.  State. 
44  S.  W.  849;  Porter  v.  State,  50  S.  W.  380: 
Poyner  v.  State,  40  Tex.  Cr.  E.  840.  Bl   S. 
W.  376 ;  Jones  v.  State,  26  S.  W.  634.    Jadge 
Hurt  discusses  this  question  at  length   In 
the  case  of  Craig  v.  State,  30  Tex.  App.  lew 
18  S.  W.  297.    And  In  a  recent  case — Hardin 
V.  State,  67  Tex.  Cr.  E.  407,  123  S.  W.  613— 
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Judge  DayldBon,  speaking:  for  the  court,  says: 
"Tbe  state  having  attacked  the  witness  by 
showing  statements  made  contradictory  to 
what  he  testified,  It  is  clearly  permissible 
for  appellant  to  Introduce  testimony  to  tbe 
effect  that  witness  had  made  similar  state- 
ments shortly  afterwards  which  were  in  con- 
sonance with  his  testimony  on  the  trial." 
Motion  for  rehearing  is  overruled. 

DAVIDSON,  P.  J.  (dissenting).  I  was  not 
present,  and  therefore  did  not  participate  in 
tbe  original  disposition  of  tbe  case  wherein 
my  Brethren  afiBrmed  tbe  Judgment  of  tbe 
court  below.  On  motion  for  rehearing  tbe 
majority  have  overruled  the  same,  adhering 
to  the  former  opinion.  To  this  I  most  re- 
spectfully enter  my  dissent 

1.  8uBtalning  the  action  of  tbe  trial  court 
overruling  the  application  for  a  continuance, 
my  Brethren  treat  the  defendant  and  bis 
wife  as  witnesses  in  the  case,  as  if  they 
stood  in  tbe  same  category  as  if  one  was  not 
the  defendant  and  tbe  other  his  wife.  In 
other  words,  they  treat  the  defendant  and 
his  wife  as  ordinary  witnesses  in  the  case. 
I  am  not  aware  of  any  opinion  heretofore 
rendered  so  holding.  The  Constitution  pro- 
vides that  the  defendant  shall  not  be  com- 
pelled to  give  evidence  against  himself,  and 
under  no  circumstances  heretpfore  lias  be 
been  treated  as  a  witness  in  tbe  case.  The 
same  may  be  said  of  the  wife.  She  can  only 
testify  for  her  husband,  and  not  against 
him,  except  in  cases  where  there  is  violence 
on  the  part  of  tbe  husband  against  the  wife. 
This  is  not  that  character  of  case.  As  I 
understand  tbe  law  with  reference  to  tbe 
production  of  testimony  and  the  granting 
or  refusal  of  a  continuance  the  witnesses 
under  sucb  circumstances  are  those  only 
who  caa  be  compelled  to  testify.  The  testi- 
mony of  husband  and  wife,  therefore,  can- 
not be  treated  as  cumulative  evidence  or 
regarded  from  that  standpoint  in  applica- 
tion for  continuance.  The  rule  is  laid  down 
by  my  Brethren  in  this  case  that  the  de- 
fendant and  his  wife  are  to  be  treated  as 
ordinary  witnesses  and  forced  to  testify. 
This  is  not  the  law  under  the  Constitution 
or  by  any  statutory  enactment  The  absent 
testimony  was  fully  material,  and  tended 
to  solve  one  of  the  most  important  issues  in 
tbe  case,  to  wit,  who  began  tbe  difficulty, 
or  who  was  responsible  for  its  initiation. 
If  the  defendant  was,  bis  case  would  be 
placed  in  an  entirely  different  and  more 
unfavorable  light  before  tbe  Jury  than  it 
would  if  the  deceased  began  it  If  deceased 
began  it,  appellant  would  stand  much  more 
favorably  before  the  jury  and  the  law. 
While  this,  in  a  sense,  may  be  treated  as  a 
second  application,  stiU  it  is  not  to  be  treat- 
ed here  as  if  the  absent  testimony  was 
cumulative.  Under  the  law  in  this  state, 
the  testimony  of  tbe  husband  and  tbe  wife 
is  not  to  be  so  treated,  and  is  placed  on 
entirely  different  grounds  from  that  of  tbe 


ordinary  witness.  Tbe  cases  cited  in  tbe 
majority  opinion  in  regard  to  cumulative 
evidence,  therefore,  are  not  in  point  and  are 
not  applicable.  If  the  testimony  ot  the 
defendant  and  his  wife  is  to  be  treated 
in  tbe  light  of  tbe  evidence  of  ordinary  wit- 
nesses, that  would  force  tbe  defendant  to 
place  himself  and  wife  upon  the  stand  as 
witnesses.  I  think  my  Brethren  are  in  er- 
ror upon  this  ruling.  They  would  scarcely 
assert  that  an  accused  person  must  use  him- 
self and  wife  as  witnesses  as  a  means  of 
defeating  bis  application  for  continuance. 
This  would  be  the  only  conclusion  from  their 
opinion.  Tbe  defendant  was  entitled  to  tbe 
continuance.  The  testimony  was  very  ma- 
terial. 

2.  A  bill  of  exceptions  reserved  by  tbe  ap- 
pellant shows  that  tbe  state,  while  tbe  wit- 
ness Weathersby  was  on  the  stand  in  be- 
half  of  tbe  state  (tbe  defendant),  on  cross- 
examination  of  tbe  witness,  asked  bim  if  it 
was  not  a  fact  that  he  had  testified  in  the 
preliminary  bearing  of  the  case  in  the  Jus- 
tice court  held  in  Round  Rock  in  July  last 
to  which  be  answered,  "Yes."  He  was  then 
asked:  "Is  it  not  a  fact  that  at  said  pre- 
liminary trial  you  testified  to  the  following 
facts:  'I  beard  Jim  Allen  say  [to  tbe  de- 
ceased] "Well,  you  ain't  goin'  to  pay  it"  I 
then  beard  scuffling  and  then  heard  a  gun 
Are.  I  did  not  see  any  scuffling.'"  To  whicb 
the  witness  answered :  "I  did  not  testify  in 
the  preliminary  hearing  before  tbe  Justice  of 
the  peace  that  I  heard  scuffling,  and  then 
beard  a  gun  fire."  Whereupon  the  defend- 
ant introduced  as  a  witness  S.  O.  Tlsdnle, 
and  proved  by  6aid  witness  Tlsdale  that  he 
was  Justice  of  the  peace,  and  held  the  ex- 
amining trial  last  July  at  Round  Rock  in 
the  case  of  the  state  against  Jim  Allen,  and 
the  testimony  at  that  time  was  reduced  to 
writing,  which  writing  was  identified  by 
said  witness  as  the  written  testimony  taken 
upon  the  examining  trial  of  said  cause  as 
the  testimony  of  tbe  said  Joe  Weathersby, 
and  he  read  therefrom  as  follows:  "I  heard 
Si  scuffling,  and  then  heard  a  gun  fire." 
Whereupon  the  state  then  offered  In  evi- 
dence the  whole  of  the  testimony  of  the  said 
Joe  Weathersby  testified  to  by  him  in  said 
preliminary  bearing  as  follows:  "Joe  Weath- 
ersby, being  sworn,  testified:  *I  am  work- 
ing on  tbe  M.,  K.  &  T.  section  just  south  of 
Brushy  Creek.  John  Spencer  acted  as  boss 
when  tbe  foreman,  Mr.  Sansom,  was  away. 
Myself,  John  Spencer,  and  five  Mexicans  were 
all  there  on  Saturday  morning.  About  9:45 
Jim  Allen  came  to  where  we  were.  He  had 
a  shotgun,  a  single-barrel  breech  loader. 
Jim  Allen  came  up,  and  I  says,  "It  seems 
like  you  are  going  bunting."  He  says,  "No; 
not  exactly.  The  crows  are  bothering  jny 
com."  Then  we  got  to  talking  about  tbe 
weather,  and  about  tbe  need  of  rain.  No 
one  was  talking  like  they  was  mad.  We 
talked  a  little  while,  and  Jim  Allen  sat 
down  <m  the  end  of  a  tie.    John  Spencer  told 
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me  to  Bplke  down  a  rail,  and  I  went  about 
12  feet  to  drive  the  spike.  Just  about  the 
time  I  started  Jim  Allen  got  up.  When  be 
did  so  he  said  something  to  John  Spencer, 
said  that  he  had  told  Jim  Allen's  wife  that 
be  would  see  him  [Jim]  and  settle  it,  and 
they  would  settle  it  I  had  gotten  to  where 
I  was  to  drive  the  spike,  about  12  feet  off, 
and  looked  back,  and  saw  Jim  Allen  with  his 
gun  up  in  shooting  position.  I  bad  just 
heard  Jim  say,  "Well,  you  ain't  going  to 
pay  it?"  I  beard  a  scuffling,  and  then  beard 
the  gun  fire.  John  Spencer  did  not  have 
anything  in  bis  band  at  the  time.  I  did  not 
at  any  time  see  Spencer  trying  to  hit  Allen. 
When  the  gun  fired,  there  was  a  great  deal 
of  smoke,  but,  as  soon  as  I  could  see,  I 
saw  Jim  Allen  run  across  the  track  and 
unbreech  his  gun  and  put  in  another  shell, 
and  I  saw  John  Spencer  laying  on  the 
ground.  I  then  said  to  Jim  Allen,  "Mr.  Allen, 
there  was  no  need  of  that.  If  you  bad 
talked  to  me,  we  would  have  settled  it." 
He  said  that  John  Spencer  came  at  bim 
with  a  maul.  I  told  bim  that.  If  be  did,  I 
did  not  see  it  Jim  Allen  left  while  I  was 
talking  to  bim.  I  went  to  Spencer  at  once, 
and  be  was  gasping  his  last.  He  died  right 
off.  The  Mexicans  were  about  20  feet  from 
Allen  and  Spencer  at  the  time  of  the  shoot- 
ing. At  the  time  John  Spencer  told  me  to 
go  and  driv'e  the  spike  Spencer's  maul  was 
lying  down  by  the  side  of  the  track.  When 
I  came  to  Spencer  Just  after  the  shooting, 
the  maul  was  lying  In  the  same  place  and 
in  tbe  same  position.'  To  the  introduction 
of  which  testimony,  except  as  to  the  part 
offered  in  evidence  by  tbe  defendant,  to  wit, 
'I  beard  a  scuffling,  and  then  heard  a  gun 
fire,'  tbe  defendant  then  and  (here  at  tbe 
time  urged  the  following  objections  and  ex- 
ceptions :  First,  because  the  balance  of  said 
testimony  was  not  sought  to  be  impeached 
by  tbe  defendant,  and  was  therefore  inad- 
missible, being  nothing  more  than  hearsay 
testimony,  and  tbe  same  was  not  in  aid  of 
the  question  of  impeachment;  second,  that 
it  did  not  In  any  way  explain  the  matter 
about  which  be  bad  been  impeached,  name- 
ly, *I  beard  a  scuffling,  and  then  beard  a 
gun  fire,'  which  objection  was  then  and  there 
overruled."  The  court  admitted  this  with 
tbe  explanation  that  he  considered  tbe  tes- 
timony admissible  because,  the  defendant 
having  introduced  a  portion  of  the  state- 
ment, tbe  state  was  permitted  to  introduce 
the  whcde  on  tbe  theory  that,  where  one  par- 
ty introduces  a  portion  of  an  instrument, 
tbe  other  party  has  the  right  to  place  the 
whole  of  the  instrument  in  evidence;  second, 
that,  the  defendant  having  sought  to  im- 
peach the  witness  by  showing  conflicting 
statements,  the  state  was  permitted  to  intro- 
duce tbe  whole  of  tbe  witness'  statement 
made  on  the  examining  trial  in  order  to 
support  the  testimony  of  tbe  witness  given 
on  the  trial  of  the  cause  in  so  far  as  it 
tended  to  do  so;   and,  third,  the  defendant 


having  introduced  an  Isolated  portion  of  the 
witness'  testimony  given  on  the  examining 
trial,  he  deemed  the  whole  statement  admis- 
sible in  order  tbat  the  Jury  might  deter- 
mine whether  the  isolated  statement  truly 
reflected  the  meaning  of  the  witness,  and  In 
order  that  the  Jury  might  consider  tbe  state- 
ment in  the  light  of  all  that  was  said  by 
tbe  witness  on  tbe  examining  trial. 

My  Brethren  hold  there  was  no  error.    I 
do  not  care  to  go  Into  a  discussicm  of  tbe 
reasons  advanced  by  tbe  opinion  on  rehear- 
ing.   They  speak  for  themselves.    This  evi- 
dence   was   introduced   solely    for    the   pur- 
pose of  impeachment,  not  as  original  testi- 
mony.   It  Is  a  rule  made  by  statute  tbat, 
where  a  witness  is  sought  to  be  impeached 
by  statements  made  on  the  examining  trial, 
be  can  be  sustained  by  other  things  stated 
at  tbe  time  which  serve  to  explain   that 
particular  statement  or  phase  of  bis  testi- 
mony.   This  Is  tbe  limit  under  tbe  statute 
to  which  this  character  of  supporting  evi- 
dence can  be  Introduced.    The  statute  ex- 
cludes any  testimony  In  regard  to  any  other 
matters  than  that  In  which  the  impeachment 
was  sought    The  state  or  defendant  as  the 
case  may  be,  cannot  Introduce  all  of  the  tes- 
timony taken  on  the  examining  trial,   but 
Is  limited  to  tbat  part  of  the  testimony  which 
Is  corroborative  or  explanatory  of  that  about 
which  he  is  sought  to  be  impeached.    Tbls  Is 
tbe  universal  rule,  not  only  under  tbe  stat- 
ute, but  under  all  tbe  authorities.    I  cite  a 
few  cases  In  support  of  tbls.    See  St  Clair 
v.  State,  49  Tex.  Cr.  R.  479-482,  92  S.  W. 
1095;   Red  v.  State,  39  Tex.  Cr.  R.  414,  46 
S.    W.  40S;    Messer   v.   State,  43   Tex.    Cr. 
R.  97,  106,  63  S.  W.  643,  and  cases   cited; 
Irby  V.  State,   25  Tex.  App.  214,   7    S.    W. 
705;    Woodward  v.   State,  42  Tex.    Or.   R. 
188,   58    S.    W.   135;    Satterwhite   v.    State, 
6  Tex.  App.  613;    Kunde  v.  State,  22  Tex. 
App.  96,  3  S.  W.  326;   Ford  v.  State.  41  Tex. 
Or.  R.  6,  61  S.  W.  935,  53  S.  W.  869;    Casey 
V.  State,  50  Tex.  Cr.  R.  394,  97  S.  W.  496; 
C<»:pus  V.  State,  61  Tex.  Cr.  R.  315.   102  S. 
W.  1152.     These  lay  down  the  proposition 
tbat,  where  a  part  of  a  statement  is  proved, 
it  Is  error  to  permit  the  other  side  to  prove 
all  that  occurred,  unless*  it  is  a  part  of  tbe 
same  subject,  and  Is  necessary  to  make  fally 
understood  or  explain  tbe  part  offered   by 
the  other  party.    It  will  be  noticed  tbat  tbe 
court  permitted  tbe  entire  testimony  of  the 
witness  Wcatbersby  taken  at  tbe  examining 
trial  to  be  read  before  the  Jury,  nearly  all 
of  which  did  not  tend  to  explain  or  eincidate 
the  question  about  which  the  impeachment 
or  attempted  impeachment  occurred.      This 
was  clearly  error.     My  Brethren  treat  the 
bill  of  exceptions  as  If  the  entire  exaatining 
trial  testimony  was  not  Introduced. 

Without  elucidating  tbe  matter  further,  I 
most  respectfully  enter  my  dissent  The 
judgment  in  this  case  should  be  reversed, 
and  the  cause  remanded. 
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FIFJOU  T.  8TATB. 

(Conrt  of  Oiminal  Appeals  of  Texas.     Oct 

18.  1911.    On  Motion  for  Rehearing, 

Jan.  3,  1912.) 

1.  Pleadinq   (J  248*)— Amended  Prrmow— 
New  Cacsb  or  Action. 

Where  the  original  petition  in  trespass 
to  try  title  to  a  section  of  land  described  the 
section  by  number,  certificate  nnmber,  and  ab- 
stract number  of  a  designated  sDrvey,  in  a 
designated  county,  an  amended  petition,  de- 
scribing the  land  in  the  same  way,  and  adding 
thereto  the  field  notes,  did  not  add  a  new 
cause  of  action,  and  a  default  judgment  on  the 
amended  petition  was  not  void. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  686-709;   Dec.  Dig.  |  24&*J 

2.  Homicide   (§  124*)— Dktenbk  of  Posses- 
sion— Justification. 

Where  the  court  in  trespass  to  try  title 
had  rendered  judgment  against  defendant,  who 
murdered  an  officer  while  attempting  to  exe- 
cute a  writ  of  sequestration,  defendant  could 
not  base  any  defense  on  a  right  to  defend  his 
possession;  the  court  having  had  jurisdiction. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  184-188;    Dec.  Dig.  |  124.»J 

3.  Cbiminai.  Law   ({  596*)-<3oimNOA«cii— 
Absence  or  Witnesses. 

A  continuance  will  not  be  granted  to  ob- 
tain impeaching  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Imw,  Cent  Dig.  H  1328-1330;  Dec  Dig.  i 
398.*]   y 

4.  Criminal  Law  (|  1091*)— Bill  or  Excep- 
tions—Sufficiency. 

A  bill  of  exceptions  complaining  of  the  ad- 
mission of  evidence  should  be  so  complete  that 
the  court,  without  referring  to  the  outer  parts 
of  the  record,  will  be  able  to  pass  on  the  ques- 
tion from  the  bill  alone. 

r£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2828-2fc33;  Dec  Kg.  i 
1091.»J 

6.  Cmmihal  Law  (I  1091*)— Ruliko  on  Evi- 
dence—Bill OF  Exceptions— SuFriciENOT. 

A  bill  of  exceptions,  complaining  of  the  al- 
lowance of  a  question  usked  a  witness  as  to 
whether  he  could  state  from  the  report  of  a  gun 
and  the  "position  he  occupied  between  decedent 
and  accused  the  direction  decedent  fired  the 
gun,  is  insu£Bcient,  where  the  court  may  infer 
that  the  witness  was  looking  directly  at  dece- 
dent or  any  other  state  of  facts  which  would 
enable  the  witness  to  testify  positively  from 
personal  knowledge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  fi  2828-2833;  Dec.  Dig.  | 
1091.»] 

fl.  Criminal  Law  «  1091*)— Rulings  on  Ev- 
idence—Bill or  Exceptions— Sufficiency. 
A  recital  in  a  bill  of  exceptions,  complain- 
ing of  the  admission  of  evidence  that  the  evi- 
dence was  irrelevant  and  immaterial,  is  too  gen- 
eral and  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  r»g.  {{  2828-2833;  Dec.  Dig.  i 
1091.*] 

7.  Cbiminal  Law  (8  1091*)— Rulings  on  Ev- 
idence'-Bill  or   Exceptions- Requisites. 

A  bill  of  exceptions,  complaining  of  the 
admission  in  evidence  of  papers  in  a  civil  suit 
which  do«a  not  set  out  the  papers  or  their  sub- 
stance, bat  which  merely  recites  that  they  ai« 


irrelevant  and  calculated  to  prejudios  (he  jury, 
is  insufiScient 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law.  Cent  Dig.   H  2828-2833;    Dec.  Dig.  i 
1091.*] 
&  Homicide  (|  IflB*)  —  Bvidekci  —  Admibm- 

BILITT. 

Where  accused  tendered  the  issue  of  his 
right  to  defend  his  possession  of  land,  when  he 
killed  an  officer  attempting  to  ex&cute  a  writ  of 
sequestration,  the  state  could  show  that  ac- 
cused had  been  sued  for  the  laud,  and  that  a 
court  of  competent  jurisdiction  had  decided 
against  him  and  had  enjoined  him  from  entering 
on  the  land,  and  that  he  had  &igned  an  agree- 
ment not  to  go  on  the  land,  as  bearing  on  bis 
motive. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  166.*] 

9.  Cbiminal  Law  d  lOtti*)— Appeal— Ques- 
tions Reviewable  —  Motion  fob  New 
Tbial. 

The  court  on  appeal  can  only  look  to  the 
motion  for  new  trial  and  consider  the  questions 
raised  by  it,  and  cannot  consider  an  assignment 
of  error  in  the  transcript. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  .Cent  Dig.  SS  2676-2684;  Dec.  Dig.  | 
1064.*! 

10.  Homicide  ({  198*)- EIvidence— Adiossi- 
bilitt. 

Where  accused  tendered  the  issne  of  bis 
right  to  defend  his  possession  of  land  at  the 
time  be  killed  an  oflicer  attempting  to  execute 
a  writ  of  sequestration,  it  was  proper  to  permit 
a  witness  to  state  that  a  writ  of  possession  on 
which  accused  had  been  ejected  had  been  issued 
out  of  a  district  court. 

[Dd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  423 ;   Dec.  Dig.  {  198.*1 

11.  Homicide  ({  166*>— Evidence  —  Admissi- 
bility. 

£}vidence  of  prior  threats  by  accused  that 
he  would  kill  the  man  who  put  him  off  the  land 
was  admissible  to  show  motive. 

[EM.  Note.— F>5r  other  cases,  see  Homicide, 
Cent  Dig.  H  320-331;   Dec  Wg.  f  166.*] 

12.  HoMidDB  (I  198*)— E^rIDBNCE  —  Admissi- 
bility. 

Where  accused,  killing  an  officer  attempt- 
ing to  execute  a  writ  of  sequestration  claimed 
the  land  in  good  faith,  evidence  that  at  the  time 
of  the  dispossession  of  accused,  and  prior  to  the 
killing,  an  officer  took  the  decree  of  coprt  dis- 
possessing accused  and  in  the  presence  of  ac- 
cused ran  the  lines  of  the  land,  and  accused  and 
his  property  were  placed  oS  the  land,  was  ad- 
missible to  show  that  he  knew  that  a  decree  had 
been  rendered  decreeing  him  not  the  owner  of 
the  land. 

[ESd.  Note.— Fior  other  cases,  see  Homicide^ 
Cent  Dig.  8  423 ;   Dec  Dig.  i  198.*} 

13.  Homicide  (8  198*)— Bvidbncb  —  Admissi- 
bility. 

Where  accused  claimed  that  decedent  was 
a  trespasser  at  the  time  of  the  killing,  an  ex- 
ecntion  found  in  decedent's  pocket  was  properly 
received  in  evidence  to  show  that  decedent  bad 
a  right  to  go  on  the  premises  to  see  accused. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  423 ;    Dec  IMg.  8  198.*] 

14.  Chiminal  Law  (8  890*)  —  Verdict— Mod- 
ifications. 

A  change,  in  the  form  of  a  verdict,  finding 
accused  guilty  of  murder  in  the  first  degree,  and 
fixing  his  "sentence"  at  life  imprisonment,  so 
as  to  omit  from  the  verdict  the  name  of  accused 
and  insert  the  word  "punishment"  in  place  of 
the  word  "sentence,"  made  by  the  court  before 
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the  verdict  was  filed,  and  in  the  preaence  of  the 
JU17,  was  not  erroneone;  the  Jury  asaenting  to 
the  diange. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2109-2U1;  Dec.  Dig.  | 
890.*] 

15.  GBimiTAi.  li^w  ({  720*)  —  ABaumRT  or 
Counsel. 

An  argument  by  the  prosecuting  attorney, 
consisting  of  deductions  drawn  from  the  evi- 
dence  in  the  case,  is  not  improper. 

[BM.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent.  Dig.  §{  1670,  1671;  Dec  Dig.  i 
720.*] 

16.  Cbiminai.    Law    (§    954*)— Motiow    k>b 
New  Tmai/— Requisites. 

A  motion  for  new  trial  on  the  ground  of 
errors  in  instructions,  which  reads,  "Because 
the  court  erred  in  giving  in  charge  to  the  jury 
paragraph  No.  1  of  his  general  charge,"  and  so 
stating  a  different  number  in  each  paragraph  of 
the  motion  without  pointing  out  any  error,  is 
too  general. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IHg.  |{  2363-2367;  Dec.  Dig.  8 
954.*] 

17.  Obiminal   Law    ({   954*)  — Motion   fob 
New  Trial— Requisites. 

A  motion  for  new  trial,  complaining  of  the 
refusal  of  instructions,  should  state  some  rea- 
son or  fact  to  show  the  applicability  of  the  in- 
structions. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2363-2367;  Dec.  Dig.  i 
954.'*] 

18.  CBiifiNAi.  Law  (|  940*)  — New  Tbial  — 
Newlt  Discovered  Evidence. 

Where  accused,  killing  an  officer  attempt- 
ing to  execute  a  writ  of  sequestration  and  dis- 
IMMsess  him,  justified  his  conduct  on  the  ground 
that  decedent  and  his  assistant  came  to  ac- 
cused's premises;  that  he  did  not  know  who 
they  were;  that  decedent  or  his  assistant  fired 
shots,  as  accused  was  on  his  wity  to  the  barn ; 
that,  after  going  to  the  bam,  decedent  and  his 
assistant  followed  accused,  who  thought  that 
his  life  was  in  danger,  and  killed  decedent  just 
as  accused  was  about  to  be  discovered — the  fact 
that  decedent  and  his  assistant  had  on  the  eve- 
'ning  of  the  killing  shot  at  a  target  was  not  a  de- 
fense, and  newly  discovered  evidence  of  tlitlit 
fact  was  not  ground  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2324-2327;  Dec.  Dig.  i 
940.*] 

On  Motion   for  Rehearing. 

19.  Cbiminal  Law  (|  741*)- iNSXBuenoNB— 

E3VIDENCE. 

Tn  determining  whether  an  issue  favorable 
to  accused  shall  be  submitted,  the  court  must 
take  the  testimony  of  accused  as  true,  and, 
where  It  raises  an  issue,  it  must  submit  the  ev- 
idence to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1705,  1713-1717 ;  Dec.  Dig. 
i  741.*] 

20.  Homicide   ({  341*)  —  HABia.EB8   E^bbob— 
Ebroneous  Instbuctionb. 

Where  decedent,  accompanied  by  a  third 
person,  fired  a  shot  before  accused  shot  dece- 
dent, but  the  third  person  did  not  do  anything 
at  which  any  one  could  take  offense,  the  failure, 
in  submitting  the  issue  ol  self-defense,  to  in- 
clude the  acts  of  the  third  person,  was  not  prej- 
udicial to  accused;  the  court  submitting  every 
theory  of  self-defense  as  applied  to  the  conduct 
of  decedent. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  IHg.  J  721 ;   Dec.  Dig.  t  341.*] 


21.  Homicide  n  341*)— Retusai.  to  Qitk  Ik- 

BTBUCTIONS— UABMLBBS   EBBOB. 

Where  the  court  correctly  submitted  mor- 
der  in  the  first  and  second  degrees,  and  the  ju- 
ry found  accused  guilty  of  murder  in  the  first 
degree,  a  failure  to  sutimit  a  less  degree  of 
homicide  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  721;   Dw^  Dig.  {  341.*] 

22.  Homicide  (|  309*)— Dbobex  or  Homicide 
— Manslauohteb — ^EKidence. 

Accused  killed  an  officer  while  the  latter 
attempted  to  execute  a  process.  There  was  evi- 
dence that  accused  knew  that  decedent  was  an 
officer,  and  that  he  came  for  the  purpose  of  ex- 
ecuting the  process.  Decedent,  on  seeing  ac- 
cused coming  out  of  his  house  and  starting  for 
his  barn,  where  his  gun  was,  called  to  accused, 
stating  that  he  wanted  to  talk  to  him,  and  that 
he  was  an  officer.  Accused  ran  to  the  bam, 
though  decedent  fired  a  shot  or  two,  and,  when 
decedent  was  searching  for  accused  m  the  bam, 
accused  shot  him.  Held  not  to  raise  the  issue 
of  manslaughter. 

[Bi.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  ii  649-658 ;   Dec.  Dig.  |  309.*] 

23.  Homicide  (f  300*)— Evidence  —  Selt-De- 
fense— Instbuctions. 

Where,  on  the  trial  of  accused  for  shooting 
an  officer  attempting  to  execute  a  process,  the 
evidence  showed  that  decedent  was  accompanied 
by  a  deputy,  that  decedent  was  the  sole  actor, 
and  that  the  deputy  did  nothing,  a  charge  on 
self-defense,  based  wholly  on  the  acts  of  the 
officer  and  presenting  every  theory  of  defense, 
in  the  light  of  the  evidence,  was  not  objection- 
able for  failing  to  include  the  acts  of  the 
deputy. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {|  614-632;    Dec.  Dig.  {  300.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Lipscomb 
County;  F.  P.  Oreever,  JnOge. 

P.  P.  Fifer  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.    Affirmed. 

J.  W.  Saunder,  Adkins  &  Sewell,  and  Wil- 
lis &  Willis,  for  appellant  C.  E.  Lane. 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted  by 
the  grand  jury  of  Hansford  county,  •charged 
with  the  murder  of  Sheriff  Martin.  The  val- 
ue was  changed,  and  the  cause  was  tried  In 
Lipscomb  county.  Appellant  was  adjudged 
guilty  of  murder  In  the  first  degree,  and  lils 
punishment  assessed  at  confinement  In  tbe 
penitentiary  for  life. 

There  are  a  number  of  bills  of  exception 
and  assignments  of  error  In  the  record,  and 
that  our  ruling  thereon  may  be  better  under- 
stood it  may  not  be  amiss  to'  give  a  brief 
outline  of  the  case  as  presented  by  tlie  rec- 
ord.  It  appears  that  appellant  claimed  and 
was  residing  on  a  tract  of  land  in  Hansford 
county;  tliat  G.  W.  Norton,  executor  of  tbe 
estate  of  Geo.  W.  Norton,  also  claimed  this 
tract  of  land.  Norton  brought  suit  against 
appellant  to  try  the  title  to  this  tract  of 
land  In  the  district  court  of  Hansford  coun- 
ty in  1908,  and  appellant  was  served  with 
citation  by  B.  O.  Cator,  who  was  tben  sher- 
iff of  that  county,  and  who  also  levied  a 
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writ  of  sequestration  on  the  land  In  qnes- 
tlon  and  notified  appellant  be  had  10  days  In 
which  to  replevy  it,  otherwise  he  would  be 
compelled  to  put  him  off  of  the  land.  At 
that  time,  according  to  the  testimony  of  Bx- 
SherifT  Cator,  the  following  conversation 
took  place:  When  the  sheriff  informed  him 
that  be  bad  papers  to  dispossess  him,  appel- 
lant said:  "God  damn  you!  I  have  taken 
all  I  am  going  to  take  from  you."  When  the 
sheriff  replied:  "I  didn't  come  here  to  fight; 
I  came  here  to  talk."  Appellant  replied: 
"God  damn  you !  You  would  sooner  see  your 
box  than  put  me  off  of  here,  and  he  would 

kill  any  s n  of  a  b h  that  attempted  to 

put  him  off."  The  sheriff  told  him  be  would 
give  him  10  days  to  replevy,  and  If  he  did 
not  do  so  be  would  return  and  put  blm  off. 
Appellant  did  not  replevy  the  land,  and  the 
sheriff  sent  his  deputy,  Martin,  the  deceased, 
and  Bowling,  a  special  deputy,  to  execute 
the  writ  and  dispossess  appellant.  Bowling 
says:  "When  we  got  there  Martin  called  ap- 
pellant, and  appellant  began  cursing,  saying: 
'Martin,  I  said  I  was  going  to  kill  the  first 
man  tbat  undertook  to  put  me  off  this  land, 
and  I  have  not  taken  it  back,  and  If  be 
(Martin)  was  bunting  for  trouble,  he  was 
ready  for  It.'  Martin  at  once  arrested  him, 
and  went  in  the  house,  and  secured  posses- 
sion of  appellant's  gun,  keeping  him  under 
arrest  while  moving  bis  property  off  the 
land."  Subsequently,  appellant  moved  back 
on  the  land  in  question. 

At  the  next  term  of  court  appellant  did 
not  appear,  and  judgment  by  default  was 
rendered  against  him,  adjudg^ing  the  land  to 
be  Norton's.  A  writ  of  possession  was  is- 
sued, but  which  appellant  did  not  respect 
Norton  then  brought  suit  to  enjoin  appellant 
from  going  on  the  land  adjudged  to  him  in 
the  suit,  bat  appellant,  although  served,  ig- 
nored tbe  Injunction.  Affidavit  was  then 
made  that  be  had  disobeyed  tbe  Injunction, 
and  appellant  was  adjudged  guilty  of  con- 
tempt and  sentenced  to  jail.  After  being 
confined  in  jail  for  some  time,  be  signed  an 
agreement  not  to  go  on  the  land,  unless  tbe 
courts  should  finally  adjudge  him  to  be 
tbe  owner,  when  he  was  released.  In  vio- 
lation of  tbe  orders  of  court  and  his  agree- 
ment, be  at  once  returned  to  tbe  land  and 
took  possession  thereof.  Norton  then 
brought  suit  in  federal  court  and  sued  out  a 
writ  of  sequestration.  A  deputy  marshal 
served  him  with  citation,  and  levied  the 
writ.  Informing  the  appellant  he  had  10  days 
in  which  to  replevy  and  hold  tbe  land,  and, 
if  he  did  not  do  so,  be,  tbe  marshal,  would 
be  compelled  to  eject  blm  therefrom.  Ap- 
pellant did  not  replevy,  and  after  the  lapse 
of  time  plaintiff  Norton  replevied  tbe  land, 
and,  when  he  did  so,  Bolton,  tbe  deputy 
marshal,  and  Sheriff  Martin,  deceased,  went 
to  tbe  land  to  inform  appellant  and  put  Nor- 
ton in  possession.  They  went  to  tbe  house 
in  daytime,  but  did  not  find  appellant.  Tbey 
returned  shortly  after  dark,  seeing  a  light  in 


the  house.  Bolton  had  the  writ  of  seques- 
tration, replevy  bond,  and  bond  of  indemnity 
with  him.  Martin  had  an  execution  for 
costs  against  appellant  issued  out  of  the  dis- 
trict court  This  much  may  be  said  to  be 
uncontro  verted. 

The  state's  testimony  showed  that,  when 
Bolton  and  Martin  started  to  the  bouse,  the 
light  went  out,  and  appellant  came  out  run- 
ning towards  the  bam,  when  Martin,  while 
about  40  or  60  yards  of  appellant,  called  to 
blm:  "Hold  on  Phil!  This  is  Martin"— re- 
peating it.  Wben  appellant  did  not  stop, 
Martin  fired.  Appellant  kept  running  until 
he  got  to  the  barn,  a  distance  of  about  150 
yards.  Bolton  and  Martin  then  went  to  the 
bam  and  called  appellant;  Martin  telling 
blm  who  be  was,  and  tbat  be  wanted  to  see 
him.  No  response  was  made.  Deceased, 
Martin,  and  Bolton  then  staHed  to  return 
to  tbe  bouse,  but,  after  going  a  part  of  the 
way,  decided  to  return  to  tbe  barn  and 
search  for  appellant  Wben  they  got  to  one 
stall,  Martin  struck  a  match  and  remarked, 
"This  is  Phil's  (appellant's)  horse,"  but,  not 
seeing  appellant,  he  went  to  the  next  stall, 
and  asked  Bolton  for  a  match  to  look  in  it 
As  he  struck  the  match,  a  gun  fired,  killing 
bim.  The  muzzle  was  so  close  as  to  bum  the 
fuz  on  bis  garments.  Bolton  left,  going  in 
search  of  assistance.  Johnson  testified  tbat 
appellant  came  to  bis  bouse  the  night  of 
the  killing  about  11:30  and  told  bim  he 
wanted  to  give  himself  up;  tbat  he  bad 
killed  a  man;  said  be  bad  killed  Martin; 
that  it  was  Martin's  voice.  A  witness  testi- 
fied that  be  was  on  appellant's  place  tbe  day 
before  the  killing,  and,  wben  appellant  saw 
him  coming,  appellant  went  to  bis  bam  and 
got  a  gun  and  left  and  went  into  a  nearby 
dugout;  that  he  could  detect  appellant 
watching;  tbat  appellant  did  not  return  to 
tbe  bouse,  and  he  left 

Appellant  testified  for  himself  and  denied 
tbe  conversations  testified  to  by  Ex-Sheriff 
Cator  and  Special  Deputy  Bowling.  He  also 
denied  the  conversation  with  witness  John- 
son, and  testified  he  did  not  know  who  it 
was  when  be  shot  and  klUed  blm,  but  he  did 
hear  Bolton  say,  after  tbe  shot  was  fired,  he 
had  killed  Martin.  He  explained  tbat  the 
day  before  he  was  duck  hunting,  and  bad 
gone  by  to  feed  his  stock,  when  the  witness 
saw  bim  get  the  gun  at  the  bam.  He  re- 
turned home  from  a  brief  trip  to  town  tbe 
day  of  the  killing,  and,  in  coming  by  tbe 
bam,  left  his  gun  down  there.  He  did  not 
know  Bolton  and  Martin  were  near  until  he 
had  blown  out  the  light  and  started  in  a 
walk  to  return  to  the  bam  to  feed.  He  was 
not  ranning;  heard  some  one  say,  "Hold 
up!"  But  beard  no  more,  and  then  two 
shots  were  fired  at  him,  and  he  run  to  the 
barn.  Tbe  two  men  followed  him  to  the 
bam,  He  did  not  know  who  tbey  were,  nor 
their  purpose.  He  concealed  himself  in  tbe 
stall,  tbe  adjoining  one  in  which  he  had 
placed  bla  horse.    He  did  not  fire  until  ^lar- 
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tin  started  to  come  Into  the  stall  In  which 
he  was  located,  and  not  knowing  who  it 
was,  nor  his  purpose,  he  shot  When  Bol- 
ton left,  be  turned  his  cows  Into  the  pas- 
ture, got  his  horse,  and  left,  going  first  to 
Thronson's,  and  then  to  Johnson's.  On 
cross-examination  be  admitted  that' he  knew 
Judgment  bad  been  obtained  against  him 
for  the  land,  but  said  attorneys  said  they 
could  bare  it  set  aside,. as  it  was  taken  on 
an  amended  petition;  that  he  had  been  en- 
joined and  fined  and  Imprisoned  for  violat- 
ing the  injunction^  and  liad  signed  a  written 
agreement  not  to  go  on  the  land,  and  had 
ignored  the  injunction  and  agreement 

[1]  1.  Appellant  complains  of  the  action 
of  the  court  In  overruling  Ms  motion  for  a 
postponement  of  the  case,  in  which  he  al- 
leged that  he  desired  to  have  the  land  sur- 
veyed, to  show  that  he  was  not  on  Norton's 
land,  but  was  in  fact  on  bis  own  land,  and 
had  a  right  to  resist  being  ejected  therefrom. 
The  Judgments  of  the  district  courts  of  this 
state,  when  not  appealed  from,  are  final,  and 
when,  in  a  suit  between  Norton  and  appel- 
lant, the  land  was  adjudged  to  belong  to 
Norton,  appellant  was  bound  thereby.  It  Is 
true,  he  now  contends  that  the  judgment  was 
void,  l)ecause  rendered  by  default  on  an 
amended  petition.  By  examination  of  the 
original  petition  and  the  amended  petition, 
we  find  that  no  new  cause  of  action  was  set 
up  In  the  amended  petition.  In  the  original 
petition  plaintiff  Norton  sued  In  trespass  to 
try  title  and  for  damages,  for  a  section  of 
land,  alleging  it  to  be  "section  number  135, 
certificate  number  33/455,  abstract  number 
G8,  6.  H.  &  H.  R.  R.  Co.  surveys,  Hansford 
county,  Texas."  In  the  amended  petition  the 
land  was  thus  again  described,  but  In  addi- 
tion thereto  the  field  notes  were  set  out  as 
well.  This  is  the  only  thing  added  by  way 
of  amendment  In  Railway  v.  Morris  et 
al,  68  Tex.  GO,  8  S.  W.  457,  461,  our  Su- 
preme Ck>urt  says:  "Where,  after  Issuance 
and  service  of  citation,  amended  petition 
was  filed  containing  same  allegations  re- 
garding damages,  but  more  Biteclfic,  and  no 
new  cause  of  action  was  alleged,  held  no 
notice  of  filing  amendment  necessary  to  en- 
ter default"  In  this  case  no  new  cause  of 
action  was  set  up;  the  original  petition  sufll- 
clently  described  the  land  to  have  proceeded 
to  Judgment,  and  the  fact  that  by  amend- 
ment the  field  notes  were  added  thereto  would 
not  render  the  Judgment  by  default  void. 
Appellant  cannot  be  permitted  to  say  he  had 
'  a  right  to  defend  his  possession  by  force  of 
arms,  especially  so  as  subsequent  to  the  ren- 
dition of  this  Judgment  he  was  informed  that 
his  contention  had  been  adjudged  against 
him  by  a  court  of  competent  Jurisdiction,  bad 
been  arrested  and  Imprisoned  for  contemptu- 
ously ignoring  the  court's  orders  in  regard 
thereto,  and  in  order  to  get  released  from 
jail  had  signed  an  agreement  to  remain  off 
the  land.  No  man  has  a  right  to  take  his 
shotgun  and  set  himself  up  In  defiance  of  the 


courts  of  his  country,  nor  claim,  after  they 
had  adjudicated  the  question,  that  because 
he  thought  the  courts  were  wrong,  he  would 
ignore  the  decrees,  and  forcibly  retain  pos- 
session of  property  that  had  been  adjudged 
did  not  belong  to  him.  This  Is  a  country  of 
law  and  order,  and  the  day  la  passed,  if  it 
ever  existed,  when  a  man  can  set  at  naught 
the  decrees  of  a  court  and  defy  the  legally 
constituted  authorities. 

[2]  Appellant  cannot  In  this  case  base  any 
defense  on  a  right  to  defend  his  possession 
of  the  laud  In  question,  and  the  court  did  not 
err  in  overruling  the  application  on  this 
ground.  Neither  did  the  court  err  In  overrul- 
ing the  application  on  the  ground  of  the  ab- 
sence of  the  witness  Armstrong. 

[3]  All  he  states  he  expects  to  prove  by 
this  witness  was  that  this  witness  would  tes- 
tify that  he  had  heard  the  witness  Bolton 
say  that  two  shots  were  fired.  Bolton  testi- 
fied only  one  shot  was  fired,  and,  if  the  at>- 
sent  witness  would  testify  as  alleged,  it  would 
only  be  admissible  to  impeach  the  witness 
Bolton,  and  a  continuance  or  postponement 
will  not  be  granted  to  obtain  impeaching  tes- 
timony. Garrett  v.  State,  37  Tex.  Cr.  B.  198, 
38  S.  W.  1017,  39  S.  W.  108;  Rodgers  v.  State. 
36  Tex.  Cr.  R.  563,  38  S.  W.  184;  Butts  v. 
State,  35  Tex.  Cr.  B.  364,  33  S.  W.  866; 
Franklin  v.  State,  34  Tex.  Cr.  B.  203,  29  S. 
W.  1088;   Bolton  v.  State,  43  S.  W.  1010. 

[4,  S]  2.  In  the  second  bill  of  exception  ap- 
pellant complains  that  state's  counsel  pro- 
pounded to  Bolton  the  following  question: 
"Can  you  state  to  the  Jury,  from  the  report 
of  the  gun  and  the  position  you  occupied  be- 
tween Mr.  Martin  and  Mr.  Flfer,  the  direc- 
tion Martin  fired  the  gun?"  "To  which  the 
defendant  objected  because  such  was  not  a 
proper  subject  of  expert  testimony,  was  a 
conclusion  of  the  witness,  and.  If  it  could 
possibly  be  a  proper  subject  of  expert  testi- 
mony, then  no  predicate  was  laid  for  its  In- 
troduction. Which  objections '  were  by  the 
court  overruled,  and  said  witness  permitted 
to  testify,  in  the  presence  and  hearing  of  the 
Jury,  that  he  could  tell  the  direction  said 
Martin  fired  the  gun,  and  in  substance  that 
said  shot  was  not  fired  In  the  direction  of 
Flfer."  Not  enough  of  the  testimony  Is  aet 
out  in  the  bill  to  enable  the  court  to  pass  In- 
telligently on  the  question  of  the  admissibili- 
ty of  this  testimony.  A  bill  should  always 
be  so  full  and  complete  that  without  refer- 
ring to  the  other  parts  of  the  record,  the 
court  would  be  enabled  to  pass  on  the  ques- 
tion from  the  bill  alone,  in  so  far  as  this 
bill  is  concerned,  the  court  might  infer  that 
Bolton  was  looking  direct  at  Martin,  or  any 
other  state  of  facts  which  would  enable  Bol- 
ton to  testify  positively  from  personal  knowl- 
edge. McGlasson  v.  State,  38  Tex.  Cr.  R. 
357,  43  S.  W.  93;  Attway  v.  State,  31  Tex. 
Cr.  B.  475,  20  S.  W.  9^;  Davis  y.  State.  14 
Tex.  App.  645,  and  authorities  dted  in  sco 
Uon  857  of  Wliite'8  AnnoUted  Code  of  Crlm- 
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Inal  Procedure.  But  If  we  turn  to  the  state- 
ment of  facts  and  read  the  witness'  entire 
testimony,  tbe  objection  would  go  to  the 
weight  of  the  testimony,  and  not  to  Its  admi»- 
fllblllty.  In  bill  No.  3  the  same  matter  Is 
presented  In  a  different  form,  and  the  bill  Is 
subject  to  the  same  objections. 

[I,  7]  3.  In  bills  of  exception  Nos.  4,  5,  6, 
12,  13,  14,  15,  IC,  17,  18,  and  19,  appellant 
reserved  exceptions  to  the  Introduction  of: 
<1)  The  original  petition  in  suit  of  Norton 
V.  Appellant;  (2)  the  amended  original  peti- 
tion in  said  suit;  (3)  the  Judgment  of  the 
■court;  (4)  the  writ  of  possession  issued  on 
snid  judgment;  (5)  the  petition  for  injunc- 
tion; (6)  tbe  affidavit  alleging  violation  of 
tbe  injunction;  (7)  the  judgment  adjudging 
him  guilty  of  contempt  of  court;  (8)  the 
writ  of  sequestration  issued  out  of  the  fed- 
eral court;  (9)  bond  for  writ  of  sequestra- 
tion-, (10)  indemnity  bond;  and  (11)  an  exe- 
cution for  costs  issued  out  of  tbe  district 
court  of  Hansford  county,  found  in  deceased's 
possession.  As  illustrative  of  tbe  bills,  one 
recites:  "Be  it  remembered  that  upon  the 
trial  of  the  above  entitled  and  numbered 
cause,  state's  counsel  offered  in  evidence  the 
original  petition  in  the  suit  of  Q.  W.  Norton, 
Executor,  v.  P.  P.  Fifer,  In  the  district  court 
of  Hansford  county,  Tex.,  same  being  a  suit 
in  trespass  to  try  title,  presumably  affecting 
tbe  premises  where  the  homicide  occurred. 
To  the  introduction  of  which  defendant  ob- 
jected because  the  same  was  a  civil  suit,  Ir- 
relevant and  immaterial  to  the  issues  in  this 
cause;  was  calculated  to  prejudice  tbe  jury 
by  causing  them  to  believe  that  defendant 
was  a  trespasser  upon  certain  land.  Wliich 
objections  were  by  the  court  overruled  and 
said  original  petition  permitted  to  be  read 
lu  evidence  to  tbe  jury.  To  which  ruling  and 
action  of  the  court  defendant  then  and  there 
in  open  court  excepted,  and  now  here  tenders 
this  his  bill  of  exceptions  and  asks  that  the 
same  be  examined,  signed,  and  approved  and 
ordered  to  be  filed  as  a  part  of  the  record  in 
this  cause,  which  Is  accordingly  done." 

In  none  of  these  bills  are  tbe  Instruments 
to  which  objection  was  made  set  out  In  the 
bills,  nor  Is  the  substance  of  tbe  Instrument. 
The  recitation  is  that  a  certain  instrument 
was  introduced  in  evidence,  and  then  the 
grounds  of  objection  to  its  introduction.  If 
there  could  be  any  state  of  facts  upon  which 
these  Instruments  would  be  admissible,  the 
court  must  so  infer.  As  hereinbefore  stated, 
bills  of  exception  must  be  complete  in  them- 
selves. An  unbroken  line  of  authorities  In 
this  court  hold  that,  to  have  the  trial  court 
reviewed  on  appeal  in  admitting  or  rejecting 
testimony,  the  bill  must  present  tbe  matter 
in  so  complete  a  manner  that  the  court  from 
an  inspection  of  the  bill,  without  reference 
to  other  portions  of  the  record,  can  act  on 
it.  The  recitations  of  the  bill  that  it  was  "ir- 
relevant and  immaterial"  are  too  general,  and 
that  it  was  "calculated  to  prejudice  the  jury 
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by  causing  them  to  believe  the  defendant  was 
a  trespasser  upon  certain  lands"  cannot  be 
passed  upon  without  an  inspection  of  the  in- 
strument, and,  the  instrument  not  being  in 
the  bill,  we  would  liave  to  turn  to  the  state- 
ment of  facts  to  And  it.  Tweedle  v.  State, 
29  Tex.  App.  586,  10  S.  W.  544;  Quiutana  v. 
State,  29  Tex.  App.  401,  16  S.  W.  238,  25  Am. 
St  Hep.  730;  Hooper  v.  State,  29  Tex.  App. 
014,  16  S.  W.  655;  Wilkinson  v.  State,  31 
Tex.  Cr.  R.  86,  19  S.  W.  903;  Ballinger  v. 
State,  11  Tex.  App.  323;  Mootry  v.  State,  35 
Tex.  Cr.  R.  450,  33  S.  W.  877,  34  S.  W.  126. 
For  a  discussion  of  bills  of  exceptions,  see 
Patterson  v.  State,  140  S.  W.  1128,  and  Con- 
ger .v.  State,  140  S.  W.  1112,  decided  at  this 
term  of  court,  and  authorities  cited.  But, 
should  we  consider  these  bills,  it  would  be 
difHcult  to  conceive  wherein  they  were  preju- 
dicial to  defendant. 

[8]  As  will  be  seen,  in  the  motion  for  a 
postponement  in  the  beginning  of  the  trial, 
he  tendered  the  Issue  that  he  was  In  fact 
the  pwner  of  tbe  land,  and  had  a  right  to 
defend  his  possession.  In  his  testimony  he 
tendered  the  issue  that  he  was  the  owner 
of  the  land  in  question,  and  was  claiming  It 
in  good  faith.  Two  of  the  special  charges 
requested  by  appellant  raise  this  issue,  and. 
under  the  circumstances,  we  think  it  was  a 
material  issue  to  prove  that  appellant  had 
been  sued  for  the  land,  that  it  had  been  de- 
cided that  he  was  not  the  owner  of  it,  and 
had  been  enjoined  from  entering  thereon, 
had  signed  an  agreement  not  to  go  on  the 
land,  all  to  show  that  his  claim  was  not  in 
good  faith,  and  which  facts  and  circum- 
stances, taken  together  with  the  testimony 
of  C^tor  and  Bowling,  show  a  determination 
to  hold  the  land.  In  spite  of  tbe  law,  and 
hold  even  if  he  had  to  take  life  to  do  so. 
It  all,  in  the  light  of  this  testimony,  tended 
strongly  to  show  the  state  of  mind  of  ap- 
pellant, and  the  motive  actuating  him  on 
the  night  of  tbe  killing,  and  we  do  not  think 
a  reversible  error  was  committed  In  admit- 
ting these  papers,  especially  so  when  tbe 
court  Instructed  the  jury:  "In  connection 
with  tbe  documentary  evidence,  consisting 
of  various  court  papers.  Introduced  In  evi- 
dence, yon  are  Instructed  that  you  can  con- 
sider same  only,  if  at  all,  In  connection  with 
the  issues  of  motive  and  malice,  and  for  no 
other  purpose,  and  you  cannot  consider  any 
statement,  if  any,  In  such  papers  with  refer- 
ence to  the  character  of  the  defendant  for 
any  purpose  in  this  case."  As  before  stated. 
If  the  bills  were  full  anl  complete,  when  tbu.s , 
limited  by  tbe  court,  taking  into  considera- 
tion the  contention  of  appellant  as  manifest- 
ed by  the  record,  we  do  not  think  any  re- 
versible error  was  committed  by  the  court. 
By  turuing  to  the  statement  of  facts  and 
reading  them,  there  are  two,  perhaps,  that 
portion  of  them  speaking  of  appellant  and 
his  disposition,  should  not  have  been  admit- 
ted, but  tbe  bills  presenting  these  do  not  copy 
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'  them  In  the  bills,  and,  to  learn  -what  was  In 
them,  we  were  compelled  to  refer  to  the 
statement  of  facts.  However,  the  court  In- 
structed the  Jury  not  to  consider  these  para- 
graphs, and  none  of  the  papers  except  in  so 
far  as  they  might  tend  to  show  motive  or 
malice. 

[9]  4.  Neither  can  we  consider  the  assign- 
ments of  error  in  the  transcript.  This  court 
has  held  that  we  can  only  look  to  the  mo- 
tion for  a  new  trial,  and  consider  such  ques- 
tions as  there  raised. 

[10]  5.  There  was  no  error  in  permitting 
the  witness  to  state  that  the  writ  of  posses- 
sion, on  which  appellant  was  ejected,  was 
issued  out  of  the  district  court  of  Hansford 
county. 

[It]  Neither  was  there  error  in  the  court 
permitting  the  witnesses  Cator  and  Bowling 
to  testify  to  threats  made  by  defendant  at 
the  time  he  was  notified  the  land  was  levied 
on,  and  at  the  time  he  was  moved  off  the 
land.  He  then  said  he  would  kill  the  man 
who  put  him  off,  had  to  be  arrested  and  held 
while  his  things  were  put  off,  and  moved  back 
on  the  land  despite  the  Judgment  of  the 
court  All  this  tended  strongly  to  show  the 
spirit  actuating  defendant  and  his  motive, 
if  the  state's  theory  was  believed  by  the 
Jury. 

[12]  6.  In  the  light  of  the  contention  that 
appellant  was  still  claiming  the  land  in  good 
faith,  there  was  no  error  in  permitting  it  to 
be  shown  that,  at  the  time  defendant  was 
dispossessed,  the  officer  took  the  decree  of 
the  court,  and  in  the  presence  of  appellant 
run  the  lines  of  the  land,  and  appellant  and 
his  property  were  placed  off  the  land.  This 
showed  conclusively  that  appellant  knew  that 
a  decree  of  court  had  been  rendered  decree- 
ing bim  not  the  owner  of  the  land.  He  made 
no  effort  to  have  this  decree  set  aside,  but 
undertook  to  hold  It  in  the  manner  be  had 
informed  Cator  and  said  in  the  presence  of 
Bowling  to  Martin,  deceased. 

[13]  7.  It  was  not  error  to  permit  the  ex- 
ecution found  in  deceased  Martin's  pocket  to 
be  Introduced  in  evidence.  Appellant  was 
contending  that  Martin  was  a  trespasser,  and 
this  paper  was  evidence  that  Martin  had  a 
right  to  go  on  the  premises  to  see  appellant. 
Of  course,  no  one  contends  that  it  gave  him 
the  right  to  shoot  at  appellant,  or  even  fire 
his  pistol;  but  this  and  the  writ  of  seques- 
tration show  that  both  offlcers  had  gone  on 
the  premises  in  the  discharge  of  their  duties. 

[14]  8.  Appellant  also  complains  of  the  ac- 
tion of  the  court  in  reforming  the  verdict  of 
the  Jury.  The  verdict  read:  "We,  the  Jury, 
find  the  defendant,  P.  P.  Flfer,  guilty  of 
murder  in  the  first  degree,  and  fix  his  sen- 
tence to  be  life  imprisonment."  The  court 
changed  the  verdict  to  read:  "We,  the  Jury, 
And  the  defendant  guilty  of  murder  in  the 
first  degree  and  fix  his  punishment  to  be  life 
imprisonment  in  the  penitentiary."  In  ap- 
proving the  bill  the  court  says:  "The  change 


in  the  form  of  the  verdict  was  made  by  me 
before  it  was  filed,  and  in  the  presence  of 
the  Jury,  to  which  change  they  assented." 
This  presents  no  error. 

[15]  9.  The  appellant  also  complains  of  the 
remarks  of  counsel  for  the  state.  It  is  as- 
serted that  H.  E.  Hoover  said:  "About  that 
time  defendant  -was  seen  riding  around  with 
a  gun.  It  Is  true  he  explained  it;  but,  gen- 
tlemen, they  always  explain  it"  Appelant 
insists  that  this  was  very  prejudicial.  It  was 
but  the  argument  advanced  by  counsel,  and 
we  cannot  say  it  was  improper. 

10.  Again  appellant  contends  that  the  ar- 
gument of  B.  El  Taylor  was  improper  and 
hurtful.  Taylor  said:  "After  the  defendant 
had  been  punished  for  contempt  and  placed  hi 
the  Jail  at  Canadian,  he  signed  a  written  agree- 
ment, if  they  would  let  him  out  of  Jail  he 
would  purge  himself  of  the  contempt  be  had 
been  guilty  of  and  not  go  back  on  that  land, 
that  he  left  the  Jail  at  Canadian  and  went 
through  a  portion  of  Hemphill  county,  and  1 
assume  across  Ochiltree  county  into  Hans- 
ford county,  and  perched  himself  on  this 
same  identical  land;  be  remained  there  ac- 
cording to  his  own  testimony,  and  remained 
on  this  land  until  be  killed  poor  Martin  and 
was  taken  off  from  there  by  reason  of  the 
fact,  and  If  you  return  a  verdict  of  not 
guilty  in  this  case,  and  permit  him  to  go 
free,  he  will  Ireturn  again  there  and  remain 
there  until  he  will  kill  another  good  sheriff." 
All  this  is  but  a  recitation  of  the  evidence, 
except  the  latter  clause,  wherein  he  said: 
"If  you  return  a  verdict  of  not  guilty  in  this 
case,  and  permit  him  to  go  free,  he  will  re- 
turn again  there  and  remain  there  until  be 
will  kill  another  good  sheriff."  This,  we 
think,  was  a  deduction  drawn  by  counsel 
from  the  evidence,  and.  If  we  say  they  can- 
not state  deductions  in  their  argument  with 
evidence  upon  which  to  base  the  remarks, 
it  would  narrow  state's  counsel  to  such  a 
point  it  would  be  dangerous  for  them  to 
speak  for  fear  of  a  reversaL 

[16]  11.  We  cannot  consider  paragraphs  39 
to  57,  inclusive,  of  the  motion  for  a  new  tri- 
al. They  read:  "Because  the  court  erred  In 
giving  in  charge  to  the  Jury  paragraph  No. 
1  of  his  general  charge" — and  so  stating  a 
different  number  in  each  paragraph.  This 
states  no  ground  of  objection,  points  out  no 
error,  and  Is  too  general  to  be  considered. 
In  the  paragraphs  following,  each  paragraph 
of  the  charge  is  thus  referred  to,  and  none 
attempt  to  point  out  wherein  the  court  erred. 

[17]  12.  Again,  in  paragraphs  Nos.  20  to  3S, 
inclusive,  it  is  only  alleged:  "Because  the 
court  erred  in  refusing  to  give  in  charge  to 
the  Jury  defendant's  special  requested  charge 
No.  1."  And  In  each  succeeding  number  com- 
plaint is  made  in  the  same  way  of  a  different 
special  charge  requested  numbered  from  1  to 
10.  The  appellant  thus  does  not  give  the 
trial  court  a  chance  to  consider  the  mattt^r 
properly.    In  the  motion  for  a  new  trial,  the 
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error  should  be  pointed  ont,  and,  if  It  is  a 
failure  to  give  a  special  charge,  Bome  rea- 
son or  facts  stated  wherein  it  was  applica- 
ble to  the  case.  However,  we  have  read  the 
special  charges  as  well  as  the  charge,  and 
the  court's  main  charge  covers  those  applica- 
ble to  the  facts  in  evidence.  In  a  number  of 
them  there  was  no  evidence  on  which  to  base 
them. 

13.  There  was  no  evidence  to  call  for  a 
charge  on  uncommunlcated  threats.  There 
was  no  evidence  that  deceased,  Martin,  had 
made  any  threat  at  any  time. 

14.  The  appellant  in  a  number  of  para- 
graphs in  the  motion  complains  of  the  action 
of  the  court  in  limiting  defendant's  right  of 
self-defense  to  the  acts  of  R.  E.  Martin  alone, 
and  in  not  submitting  the  acts  and  conduct 
of  L.  J.  Bolton  as  well  as  those  of  Martin. 
No  complaint  is  made  of  the  charge  on  self- 
defense  as  applied  to  the  acts  and  conduct  of 
Martin,  only  that  defendant  had  the  right  to 
act  from  the  conduct  of  Bolton  as  well,  and 
if  Bolton  did  anything  the  contention  should 
be  sustained.  We  have  read  and  re-read 
the  evidence  of  Bolton  and  defendant  They 
were  the  only  living  persons  present  at  the 
time  the  fatal  shot  was  fired.  Bolton  was 
with  Martin  at  the  place.  The  evidence  shows 
that  Martin  fired  a  shot;  tliat  Bolton  and 
Martin  went  to  the  barn  together;  that  Mar- 
tin struck  the  matches,  and  called  defendant. 
Bolton  is  not,  either  by  the  evidence  of  him- 
self or  of  defendant,  shovra  to  have  fired  a 
pistol,  drawn  a  gun,  or  said  anything  at 
which  any  one  could  take  offense,  and,  the 
evidence  merely  showing  his  presence,  -  and 
no  more,  we  do  not  think  the  court  erred 
in  the  matter. 

15.  Neither  do  we  think  the  facts  called 
for  a  charge  on  manslaughter.  It  is  true 
a  shot  was  flred,  and  defendant  says  he 
beard  it  singing  close  to  tiim;  that  he  run  to 
the  barn  and  was  followed  down  to  the  bam. 
But  it  appears  that  he  was  called  by  Martin 
by  his  given  name,  saying,  "PhU,  I  want  to 
see  you."  Fifteen  minutes  elapsed  after  the 
shot  was  flred  before  Martin  was  killed.  Ap- 
pellant was  in  hiding,  and  does  not  testify  to 
such  a  state  of  anger,  rage,  or  terror  as  to 
render  him  Incapable  of  cool  reflection.  In 
fact,  his  conduct,  according  to  his  testimony, 
would  indicate  coolness  and  deliberation, 
for,  as  soon  as  he  flred  the  shot,  he  watched 
Bolton  leave,  turned  out  his  stock,  went  to 
the  house,  changed  his  coat,  and  rode  over 
to  a  neighbor's. 

[1J]  16.  Neither  do  we  think  the  facts  al- 
leged to  be  newly  discovered  testimony  would 
authorize  a  reversal  of  this  case.  The  fact 
that  Martin  and  Bolton  had  that  evening 
shot  at  a  target  (a  fact  he  did  not  know 
at  the  time  of  the  kiUhig)  could  not  and 
would  not  be  a  defense.  Nor  the  fact  that 
Martin's  pistol  was  out  of  repair,  and  he 
borrowed  one  from  Bolton.  Appellant  does 
not  testis  that  Martin  had  a  pistol  or  was 


seeking  to  use  It  at  the  time  he  was  shot. 
He  attempts  to  Justify  his  conduct  on  the 
ground  that  these  men  came  on  his  place; 
that  be  did  not  know  who  they  were,  and 
one  flred  a  shot  or  two  shots,  as  he  was  on 
ids  way  to  the  bam.  After  getting  to  the 
bam,  he  was  followed,  and  thought  his  life 
was  in  danger,  and  killed  the  man  just  as 
he  was  about  to  be  discovered.  The  court 
submits  this  theory  to  the  jury,  and  Instructs 
them  to  acquit  the  defendant  if  the  evidence 
does  not  show  the  falsity  of  it.  Under  the 
evidence  the  jury  would  be  authorized  to 
flnd  that  defendant  knew  it  was  Sheriff  Mar- 
tin, and  heard  Martin  tell  him  it  was  him, 
calling  him  by  name,  saying:  "Wait,  Phil, 
I  want  to  see  you."  That  he  kept  his  gun 
at  the  barn,  and  run  there  to  it,  and  when 
he  got  there  waited  until  the  sheriff  was 
about  to  find  him,  and  then  killed  the  sher- 
iff because  he  believed  he  had  come  to  again 
move  him  off  the  land,  thus  executing  the 
ttureat  he  had  made  to  Eix-Sheriff  Cator 
when  first  served  with  a  citation. 

We  do  not  think  there  is  any  such  error 
in  the  record,  after  carefully  reviewing  It, 
as  would  justify  a  reversal,  and  the  judg- 
ment of  the  trial  court  is  afQrmed. 

DAVIDSON,  P.  J.,  absent 

On  Motion  for  Rehearing. 

HARPER,  J.  At  a  former  day  of  this 
term  this  case  was  afiSrmed,  and  appellant's 
counsel  have  filed  a  motion  for  rehearing, 
complaining  of  paragraphs  14  and  15  in  the 
original  opinion,  and  earnestly  insist  ttiat 
the  evidence  called  for  a  cliarge  on  self- 
defense  applied  to  both  Martin  and  Bolton, 
and  that  the  court  erred  in  not  submitting 
the  issue  of  manslaughter.  We  have  re- 
read the  lengthy  statement  of  facts  with 
care  and  consideration,  and,  while  the  nu- 
merous authorities  cited  by  appellant  cor- 
rectly state  the  law,  yet  none  of  them  ap- 
ply to  the  facts  In  this  case,  as  we  read 
the  statement 

[19]  It  is  true  that  in  determining  wheth- 
er an  Issue  should  have  been  submitted  fa- 
vorably to  defendant  we  must  take  the  tes- 
timony of  the  defendant  and,  if  it  raised 
the  issue,  the  fact  that  the  trial  court  or 
this  court  do  not  believe  it  is  immaterial; 
if  it  is  an  issue  of  fact,  he  has  the  right 
to  have  the  jury  pass  thereon,  but  the  law 
in  this  state  has  been  announced  in  many 
cases  that  if  the  error,  if  error  there  be, 
be  such  that  it  could  not  have  operated  in- 
juriously to  defendant  this  court  will  not 
reverse  the  case. 

[20]  So,  in  this  case,  if  the  court  erred 
in  the  two  respects  named,  under  the  verdict 
in  this  case,  finding  that  defendant  killed 
with  express  malice,  when  the  issue  of  mur- 
der in  the  second  degree  was  submitted,  and 
that  in  so  doing  he  was  not  acting  in  self- 
defense  from  the  acts  and  conduct  of  Martin, 
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the  only  person  that  the  entire  record  shows 
was  doing  any  act,  it  cannot  be  said  that 
the  failure  of  the  court  to  submit  self-de- 
fense from  the  acts  and  conduct  of  Bolton 
(whom  the  entire  evidence  shows  did  notb- 
iug),  as  well  as  that  of  Martin,  would  be 
around  for  reversal.  The  court  fully  and 
fairly  submitted  every  theory  of  self-de- 
fense as  applied  to  the  conduct  of  Martin, 
mid  if  the  Jury  found  adversely  to  appel- 
lant under  this  charge,  as  they  did,  it  could 
not  be  supposed  for  one  moment  that  their 
verdict  would  have  been  different  If  he  had 
included  the  acts  of  Bolton  with  that  of  Mar- 
tin, us  the  evidence  of  defendant  only  shows 
that  the  two  were  together,  and  his  testimony, 
in  the  light  of  all  the  evidence,  does  not  indi- 
cate that  but  one  person,  from  his  stand- 
point, was  guilty  of  any  conduct  that  would 
nutburize  him  to  act  in  self-defense,  and 
this  is  shown  to  have  been  Martin,  and, 
this  being  fully  and  fairly  submitted  to  the 
Jury,  there  was  no  such  error  as  should 
work  a  reversal. 

121]  Again,  the  court  submitted  murder  in 
the  first  and  second  degrees,  and  the  Jury 
finds  defendant  guilty  of  murder  in  the  first 
degree.  Can  it  be  said  that  the  court  fail- 
ing to  submit  a  less  degree  of  homicide  was 
harmful,  when  they  have  found  him  guilty 
of  the  highest  degree  that  was  submitted? 
We  hardly  think  so.  But  we  are  still  of  the 
opinion  that  the  evidence  does  not  raise  the 
Issue  of  manslaughter.  While  it  is  true,  if 
you  take  isolated  parts  of  defendant's  testi- 
mony, he  would  at  times  use  expressions  that 
he  was  excited,  etc.,  that  would  aid  to  raise 
this  issue,  yet,  when  one  takes  his  evidence 
as  a  whole,  the  testimony  of  defendant 
shows  calmness,  deliberation,  and  a  fixed- 
ness of  purpose,  and  that  bis  whole  acts  and 
conduct  are  based  upon  a  pre-existing  deter- 
mination not  to  surrender  the  land  in  ques- 
tion. 

[22]  The  evidence  would  show  that  the 
officers  went  to  defendant's  home  in  the  day- 
time. He  was  absent.  They  went  to  a 
neighbor's  and  remained  until  he  returned. 
They  then  started  to  his  bouse,  when  the 
light  was  put  out,  and  appellant  came  out 
and  started  to  his  barn,  where  he  had  left 
bis  gun.  He  was  culled  and  told  they  want- 
ed to  si)eak  to  him.  The  officer  says  that 
Martin  said:  "Hold  on,  rhil,  I  want  to  speak 
to  you.  Thjs  is  Martin."  Appellant  admits 
he  heard  them  say,  "Hold  on,  Phil,  I  want 
to  speak  to  you,"  but  denies  hearing  him 
siiy  it  was  Martin.  But  what  he  admits  he 
hciird  is  enough  to  convince  any  one  that 
appellant  must  have  known  it  was  some  of 
his  acquaintances  by  the  fact  he  admits 
that  he  heard  them  call  him  by  his  given 
name,  "Phil."  He  did  not  stop,  but  ran  to 
the  barn,  where  he  had  left  his  gun  and  got 
In  11  darkened  stall.  When  he  did  not  stop, 
■■itthough  called  by  his  given  name,  one  or 
two  shots  were  fired.    Appellant  says  this 


excited   him.     When  he  ran   to  the   I>ara 
Bolton  and  Martin  wedt  down  there.    Was 
there  anything  said  or  done  down  at  the 
bam  to  excite  any  one,  make  them  angry, 
or  frighten   them?     The  witness   says:    "1 
thought  he  went  Into  the  feed  lot,  and  I 
turned  and  went  through  the  feed  lot  and 
did  not  find  him.    I  said:    'Mr.  Fifer!    Mr. 
Fifer!     This  is   the  deputy   United   States 
marshal,  I  want  to  see  you  about  five  min- 
utes, want  to  talk  to  you.'    I  did  not  get 
any  response,  and  I  opened  the  gate  and  went 
in  on  the  south  side  of  the  stall.    I  went  in, 
and  there  was  a  manger  here.    I  called  to 
him  again,  and  said:    'This  is  the  deputy 
United  States  marshal.    I  want  to  see  yon 
and  talk  with  you  about  five  minutes.'    He 
made  no  reply.     Mr.  Martin   was  standing 
south  of  the  first  stall  where  Mr.  Fifer's 
horse  was  eating,  some  5  or  10  feet  from 
me.     I   was  some  18  feet  south   from  the 
stall  where  the  horse  was  in.     Mr.  Martin 
was  standing  right  close  to  ttiat  stall.  •  *  * 
I  would  not  assume  it  was  over  five  minutes, 
I  suppose,  after  we  got  to  the  bam,  before 
we  left  the  bam  the  first  time.    We  went 
back  out  of  the  corral  and  started  to  walk 
up   towards   the   bouse.     Mr.    Martin   was 
with  me.    Before  we  left  the  barn  and  start- 
ed towards  the  house,  we  liad  not  been  able 
to  get  any  response  from  Mr.  Fifer.    When 
we  left  the  bam  and  started   toward  the 
house,  we  went  about  halfway  to  the  house. 
We  stopped  there.    We  stayed  there  standing 
about  only  two  or  three  minutes,  and  then 
we  went  back  down  to  the  barn.    Our  ob- 
ject in   going  back   to   the  barn   was   Mr. 
Martin  said:    'He's  down  there.    I  can  find 
him.'     I  said:    'I  will  tell  you,  Sheriff,  it's 
a  little  dangerous  proposition  to  go   down 
there.     He  can  see  us,  and  we  cauiiot  see 
him.     I  think  it  advisable  to  go  up  to  the 
house  and  wait  until  he  comes  up.'     We 
went  back  to  the  bam.    We  went  back,  ami 
Mr.  Martin  struck  a  match  and  looked  in 
where  the   horse   was   in  the  stable,    and        i 
said :  'This  is  Phil's  horse  all  right.'     I  was 
standing   right   by   him   when    Mr.    Martin 
opened  the  door  and  struck  the  match  and 
said,  'This  is  Phil's  horse  all  right.'     When 
we  got  down  to  the  next  stall.  Mr.  Martin 
walked  up  to  the  door  a  little  east  of  the 
center  of  the  door.    As  we  walked  up,  Mr. 
Martin  said,  'Have  you  a  match?*     I  said. 
'Yes,   here's  one,"   and  I   run   my    finger  in 
my   pocket,   and  the   gun    was   fired^      The 
place  where  Mr.  Martin  struck    the   mati'b        i 
was  some  16  or  18  feet  from  the  stall  where        I 
the  gun  was  fired."  I 

Here  are  the  men  within  a  few  feet  of 
where  appellant  admits  he  was  In  hiding, 
letting  him  know  their  business,  and  that  ' 
they  wanted  to  see  him  and  talk  with  hini.  ' 
and  when  they  see  his  horse,  saying,  "This 
Is  Phil's  horse."  Anything  said  to  alarm  any 
one?  We  think  not  Appellant  admits  he 
heard   them   say,   "That   is   Phil's    liorse," 
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which  \rould  further  carry  home  to  him 
that  they  were  acquaintances,  If  not  the  per- 
sonnel of  the  men.  He  does  not  say  they 
said  a  word  or  did  a  thing  that  alarmed  or 
excited  him,  except  firing  the  shot  or  shots 
some  15  minutes  before.  His  coolness  and 
deliberation  are  manifest  by  what  he  says 
he  did,  as  quoted  in  the  original  opinion. 
That  he  knew  who  it  was  is  manifest  by  the 
testimony  of  Mr.  Jo>hnson,  who  says  that 
after  the  killing  appellant  came  to  his  bouse, 
and  told  blni  he  had  killed  Martin,  and, 
when  asked  if  he  was  not  mistaken,  replied, 
"It  was  Martin's  voice."  The  fact  that 
these  two  men  were  officers,  on  a  lawful  mis- 
sion, does  not  render  it  any  less  a  crime  to 
kill  them  than  if  they  had  been  private 
citizens,  and  i>o  one  would  contend  that  If 
two  citizens  should  go  to  a  neighbor's  house 
and  call  him  by  his  given  name,  and  when 
he  went  to  his  barn  to  go  there  and  call 
him,  and  if  the  business  was  urgent  to  strike 
a  match  to  look  for  him,  would  give  one  a 
right  to  kill  them  or  either  of  them,  with- 
out asking  who  they  were,  or  inquiring  about 
their  business;  nor  would  such  circum- 
stances render  the  mind  incapable  of  cool 
reflection.  When  one  calls  another  by  a 
given  name  and  tells  him  he  wants  to  see 
him,  as  appellant  admits  be  heard  these 
men  do,  before  he  would  be  authorized  to 
kill,  the  law  would  require  some  overt  act 
on  their  part,  or  some  inquiry  on  the  part 
of  the  slayer.  The  whole  record  bristles 
with  facts  that  appellant  was  but  carrying 
out  his  pre-aunounced  threats,  as  fully  set 
forth  in  the  original  opinion,  and  there  Is  no 
fact  or  circumstance  that  would  reduce  the 
homicide  to  manslaughter,  in  our  oplni(H]. 

[23]  On  the  issue  of  self-defense,  the  evi- 
dence showing  that  it  was  Martin  who  fired 
the  pistol,  that  It  was  Martin  who  struck 
the  matches,  that  It  was  Martin  who  was  ap- 
proaching the  stall,  the  Jury  could  not  have 
been  misled  by  the  omission  of  Bolton's 
name,  when  the  court  charged  the  Jury: 

"The  defendant  enters  a  plea  of  not  guilty, 
and  also  relies  for  an  acquittal  on  the  ground 
of  Justifiable  homicide,  and  on  this  branch 
of  the  case  you  are  instructed:  A  reason- 
able apprehension  of  death  or  great  bodily 
harm  will  excuse  a  party  in  using  all  neces- 
sary force  to  defend  his  life  or  his  person, 
and  it  is  not  necessary  that  there  should  be 
actual  danger,  provided  he  acted  upon  a  rea- 
sonable apprehension  of  danger  as  it  ap- 
peared to  him,  from  his  standpoint  at  the 
time,  and  in  such  case  the  party  acting  un- 
der such  real  or  apparent  danger  Is  in  no 
event  bound  to  retreat  In  order  to  avoid  the 
necessity  of  killing  his  assailant.  The  ques- 
tions for  your  determination  are:  Was  the 
defendant  in  present  danger  or  apparent  dan- 
ger? Was  the  homicide  committed  in  a 
bona  fide  effort  to  preserve  himself  from  im- 
pending danger  or  apparent  danger  to  his 
life,  or  to  prevent  serious  bodily  injury  to 
liimself? 


"It  is  not  essential  to  the  right  of  self- 
defense  that  the  danger  should  in  fact  ex- 
ist. It  may  be  only  apparent  and  not  real. 
If  it  reasonably  appears  from  the  circum- 
stances of  the  case  that  danger  existed,  the 
person  threatened  with  such  apparent  dau- 
ger  has  the  same  right  to  defend  against 
it,  and  to  the  same  extent  that  he  would 
were  the  danger  real.  And  in  determining 
whether  or  not  there  was  reason  to  believe 
that  danger  did  exist,  the  appearances  uiu:$t 
be  viewed  from  the  standpoint  of  the  i)ersuii 
acting  on  them,  and  from  no  other  stand- 
point 

"Now  if  you  shall  find  and  believe  from 
the  evidence  that  the  defendant  shot  and 
kUled  R.  K  Martin,  but  further  believe  that, 
at  the  time  of  so  doing,  the  acts  and  con- 
duct of  the  deceased  toward  the  defendant 
were  such  as  to  indicate  a  present  purpose 
on  the  part  of  the  deceased  to  take  the  life 
of  the  defendant  or  of  doing  him  serious  bod- 
ily Injury,  or  if  from  the  acts  or  conduct  of 
the  deceased  at  the  time  it  reasonably  ap- 
peared to  the  defendant  that  he  was  in  such 
danger,  and  that  it  was  then  imminent  and 
pressing,  viewing  the  matter  from  the  stand- 
point of  the  defendant  alone,  and  that  un- 
der such  circumstances  defendant  shot  and 
killed  R.  E.  Martin,  he  would  be  Justified  in 
so  doing,  and  in  the  event  you  so  find  you 
should  acf]uit  the  defendant,  or  if  you  have 
a  reasonable  doubt,  under  the  foregoing  in- 
structions, as  to  whether  or  not  the  defend- 
ant was  Justifiable  in  killing  the  deceased, 
then  you  will  acquit  him." 

This  presented  every  theory  of  the  de- 
fendant's defense  in  the  light  of  the  evidence, 
and  they  were  instructed  that  the  "appear- 
ances must  be  viewed  from  the  standpoint 
of  the  person  acting  on  them,  and  from  uo 
other  standpoint"  The  criticism  tliat  the 
court  erred  in  not  including  Bolton's  name 
under  the  evidence  In  this  case  Is  hyper- 
critical and  the  Issue  made  by  defendant's 
testimony  is  fairly  and  fully  submitted.  B;r 
no  possible  construction  of  this  language 
could  the  Jury  have  been  misled. 

The  motion  for  a  rehearing  Is  overruled. 

DAVIDSON,  P.  J.  (dissenting).  When  the 
original  opinion  was  delivered,  I  was  absent 
and  did  not  participate  either  in  the  consul- 
tation with  or  In  the  conclusions  reached  by 
my  Brethren.  The  case  was  submitted 
again  upon  motion  for  rehearing,  upon  brief 
and  oral  argument  I  have  reviewed  the 
case  and  the  conclusions  as  stated  by  my 
Brethren,  and  am  wholly  unable  to  agree 
with  the  affirmance  or  their  conclusions  on 
questions  decided. 

There  are  quite  a  number  of  questions  in 
the  case  In  regard  to  the  admission  of  tes- 
timon}-,  some  of  which  clearly  show  reversi- 
ble error.  In  the  attitude,  however,  in  which 
the  case  is  presented  on  rehearing,  I  shall 
confine  myself  particularly  to  the  failure  of 
the  court  to  give  a  proper  charge  on  self- 
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defense  and  a  refusal  to  charge  on  man- 
slaughter. Exceptions  were  duly  taken  to 
these  matters  In  the  trial  court 

There  is,  to  some  extent,  a  slight  diver- 
gence in  the  testimony  developed  on  the  trial 
for  the  state  and  the  defendant  Some  of 
the  main  facts  are  not  only  not  controverted, 
but  testified  by  both  parties.  There  were 
two  eyewitnesses  to  the  transaction,  L.  J. 
Bolton  and  appellant  Bolton  testified  that 
he  and  deceased,  Martin,  went  to  appellant's 
home  at  night  They  got  off  their  horses 
and  crossed  appellant's  fence  about  a  hun- 
■dred  yards  from  his  residence,  and  on  the 
north  side  of  his  residence.  When  they  got 
to  the  fence  north  of  the  house,  he  saw  a 
light  in  the  house,  and,  after  he  and  deceas- 
ed, Martin,  had  crossed  the  fence  and  had 
gone  a  few  steps,  the  light  went  out  They 
were  then  about  50  yards  from  the  house. 
The  next  thing  they  saw  was  appellant  run- 
ning from  the  house  towards  his  bam.  He 
did  not  see  appellant  when  he  came  out  of 
the  door  of  his  bouse.  Appellant  had  got- 
ten about  a  couple  of  steps  from  the  house 
when  the  witness  first  saw  him.  The  first 
thing  said  was  by  Mr.  Martin,  who  called 
to  appellant  and  said:  "Hold  on,  Phil,  I 
want  to  see  you;  it  is  Martin."  They  were 
then  not  over  60  yards  from  appellant  Ap- 
pellant paid  no  attention  to  this,  but  Icept 
running.  He  said  Martin  again  called  to 
him  and  said  he  wanted  to  see  him,  and  re- 
peated this  the  third  time.  Appellant  "did 
not  slow  down  any  when  Martin  made  these 
calls.  The  next  thing  I  beard  was  Mr.  Mar- 
tin fired  a  gun.  I  suppose  I  was  eight  or 
ten  steps  in  front  of  Martin  between  lilm 
and  Flfer  when  Mr.  Martin  fired  this  gun. 
There  was  only  one  shot  fired  there.  I  saw 
Mr.  Fifer  when  the  shot  was  fired.  He  was 
running  then.  He  liad  not  slowed  any  from 
the  time  he  left  the  house  until  the  shot 
was  fired.  Then  he  turned,  and  I  thought 
he  went  Into  the  feed  lot  and  I  turned  and 
went  through  the  feed  lot  and  did  not  find 
him.  I  said:  'Mr.  Flfer,  this  is  the  deputy 
United  States  marshal.  I  want  to  see  you 
about  fire  minutes;  want  to  talk  to  you.' 
I  did  not  get  any  response,  and  I  opened  the 
gate  and  went  in  on  the  south  side  of  the 
stall.  I  called  to  him  again  and  said,  This 
is  the  deputy  United  States  marshal.  I 
want  to  see  you  and  talk  with  you  about  five 
minutes.'  He  made  no  reply.  Mr.  Martin 
was  standing  south  of  tbe  first  stall  where 
Mr.  Flfer's  horse  was  eating.  Mr.  Martin 
was  standing  south 'of  the  first  stall  where 
Mr.  Fifer's  horse  was  eating  some  five  or 
ten  feet  from  me.  I  was  some  eighteen  feet 
south  from  the  stall  where  the  horse  was. 
Mr.  Martin  was  standing  right  close  to  that 
stall.  I  would  not  assume  it  was  over  five 
minutes,  I  suppose,  after  we  got  to  the  barn, 
before  we  left  the  barn  the  first  time.  We 
went  back  out  of  the  corral  and  started  to 
walk  up  towards  the  house.  Mr.  Martin 
was  with  me.    Before  we  left  the  barn  and 


started  towards  the  house,  we  had  not  been 
able  to  get  any  response  from  Mr.  Flfer. 
When  we  left  the  bam  and  started  toward 
the  house,  we  went  about  halfway  to  the 
house.  We  stopped  there.  We  stayed  there 
standing  about  only  two  or  three  minutes, 
and  then  we  went  back  down  to  tbe  barn. 
Our  object  in  going  back  to  the  bam  was 
Mr.  Martin  said:  'He's  down  there.  I  can 
find  blm.'  I  said:  'I  will  teU  you,  Sheriff, 
it's  a  little  dangerous  proposition  to  go  down 
there.  He  can  see  us,  and  we  cannot  see 
him.  I  think  it  advisable  to  go  up  to  the 
house  and  wait  until  he  comes  up.'  We  went 
back  to  the  barn.  We  went  back,  and  Mr. 
Martin  strack  a  match  and  looked  in  where 
the  horse  was  In  the  stable,  and  said.  This 
is  Phil's  horse  all  right'  I  was  standing 
right  by  Iitm  when  Mr.  Martin  opened  tbe 
door  and  struck  the  match  and  said.  This 
is  Phil's  horse  all  right'  When  we  got  down 
to  the  next  stall,  Mr.  Martin  walked  up  to 
the  door  a  little  east  of  tbe  center  of  tbe 
door.  As  we  walked  up,  Mr.  Martin  said, 
'Have  you  a  match?'  I  said,  'Yes,  here's 
one,'  and  I  run  my  finger  in  my  pocket  and 
the  gun  was  fired.  The  place  where  Mr. 
Martin  struck  the  match  was  some  16  or  18 
feet  from  the  stall  where  the  gun  was  fired. 
*  *  •  Immediately  after  the  shot  was 
fired,  Mr.  Martin  said,  'Phil,  yon  have  killed 
me*;  kept  repeating,  'Phil,  you  'tiave  Idlied 
me.*  He  must  have  isaid  it  half  a  dozen 
times,  'Phil,  yon  have  killed  me.'  •  •  • 
When  I  made  this  trip  over  there  at  the  time 
Mr.  Martin  was  shot  it  was  for  the  purpose 
of  putting  liim  off.  I  went  there  to  t^  bim 
that  I  had  this  replevy  bond." 

There  was  about  15  or  20  minutes  elaps- 
ing between  the  time  that  Martin  shot  at  ap- 
pellant as  he  was  going  to  his  bam  and  tbe 
firing  of  the  shot  which  killed  Martin.  On 
cross-examination,  tbls  witness  said  that  be 
had  no  pivcess  to  serve  on  appellant  when 
he  went  to  tiis  bouse  that  night,  and  neither 
did  Sheriff  Martin,  who  was  killed.  He  said 
be  went  there  only  to  talk  to  him;  that  be 
did  not  have  any  process  of  any  kind  to 
serve  on  him.  When  Mr.  Martin  fired  tbe 
shot,  Bolton  says  he  was  about  10  steps 
ahead  of  him.  He  stopped  and  said:  "I 
wouldn't  do  tliat  Sheriff.  I  said  that  load 
enough  for  him  to  hear  me.  He  did  not  say 
anything.  I  said  I  wouldn't  do  that  I 
said  that  because  I  didn't  see  any  use  in  it. 
That  was  tbe  only  reason.  I  didn't  feel  I 
had  a  right  to  fire  that  gun  and  didn't  fee) 
tliat  Mr.  Martin  had  a  right  I  had  no  kind 
of  process,  either  civil  or  criminal,  to  serve 
on  him."  Neither  Martin  nor  Bolton  under- 
took to  serve  any  process  on  appellant.  Bol- 
ton had  none.  Martin  was  a  state  officer, 
not  a  federal  officer.  Both  were  trespassers. 
Tbe  sequestration  bonds  he  had  which  had 
been  given  by  plaintiff  against  appellant  in 
federal  court  were  not  "process." 

There  was  no  conversation  between  Bol- 
ton and  Martin  had  with  appellant    Appel- 
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lant  under  this  record  did  not  say  anything 
to  the  parties  whUe  they  were  there.  This 
witness  further  testified  that  they  walked 
towards  the  bam  after  he  told  Martin  he 
had  rather  wait  at  the  house.  "I  said  awhile 
ago  Martin  said:  'Phil  Is  down  there.  We 
can  find  him.'  And  we  went  down  to  bunt 
him  down.  We  did  go  down  to  hunt  him 
-down.  We  got  through  the  fence  and  went 
to  hunt  him  down.  We  went  to  hunt  him 
down.  I  further  testified  on  habeas  corpus 
trial  Mr.  Flfer  did  not  make  any  demon- 
atratlon  until  we  cornered  him  and  be  had 
no  avenue  of  escape.  He  made  no  efTort  until 
we  had  hunted  him  down  to  fire  any  shot.  At 
the  time  Martin  fired  this  shot,  Flfer  did  not 
hare  any  weapon  In  his  hand  as  be  ran  from 
the  bouse  to  the  bam.  If  be  bad  any  gun 
with  him,  I  would  have  seen  It  I  did  not 
see  any.  He  was  not  making  any  demon- 
stration towards  Martin." 

This  is  a  sufficient  statement  of  the  state's 
aide  of  the  case  to  bring  in  review  the  law 
questions  that  I  desire  to  discuss.  Appel- 
lant took  the  stand  and  gave  his  version  of 
the  matter.  He  says:  "It  was  not  my  inten- 
tion to  use  any  violence  against  any  one 
unless  attacked.  There  was  nothing  only 
good  feeling  existing  between  me  and  Mr. 
Martin  prior  to  January  26,  1911."  This 
was  the  night  of  the  homicide.  Appellant 
bad  been  duck  bunting  that  evening,  and 
returning  left  his  gun  in  a  manger  In  one  of 
the  stalls  at  his  bam,  which  is  about  175 
yards  from  Ills  residence.  He  further  tes- 
tifies that,  at  the  time  he  blew  out  tb^  light 
and  started  from  his  house  to  his  bam,  it 
was  for  the  purpose  of  feeding  bis  stock, 
and  he  was  wholly  unaware  of  the  presence 
of  Bolton  and  Martin  until  after  he  emerg- 
-ed  from  his  house.  He  says:  "After  I  got 
•out  the  door  and  went  five  or  six  steps,  I 
glanced  around  and  saw  a  party  in  the  dark. 
I  went  on  ten  steps  further,  and  some  one 
spoke  to  me  and  said  say,  'Hold  on!'  I 
didn't  stop,  and  they  said  say:  'Phil,  hold 
•on.*  I  didn't,  stop.  I  Just  kept  going  down 
toward  the  corral.  I  could  not  tell  who  it 
WAS.  I  went  to  the  corral  a  little  south  of 
•east.  There  was  no  gate  for  tbem  to  come 
through  my  fence  at  that  part  of  the  fence. 
Straigbt  from  the  house  to  the  fence  I  sup- 
pose it  was  about  100  yards.  Tbe  way  I 
went  from  the  bouse  down  to  my  bam, 
sheds,  and  corral  I  suppose  it  was  175  yards. 
After  I  got  to  tbe  southwest  comer  of  the 
-corral,  there  was  a  fence  that  continues  on 
south.  The  southwest  corner  of  tbe  stock- 
yard there  is  a  fence  that  extends  on  down 
and  joins  another  fence.  When  I  got  to  that 
fence,  some  one  hollered,  'Stop!'  I  did  not 
know  who  it  was  that  hollered,  'Stop !'  Aft- 
•er  I  got  over  tbe  fence,  I  went  possibly  two 
or  three  steps,  and  there  was  a  shot  fired  at 
me.  I  heard  the  ball.  It  came  close  enough 
for  me  to  bear  the  ball.  There  was  two 
shots  fired  at  me,  and  I  run.  They  were 
Just  as  close  together  as  a  man  could  shoot 


two  shots,  I  reckon.  I  couldn't  say  where 
they  got  over  tbe  fence.  The  best  I  could 
tell  from  the  location  tbey  were  on  tbe  in- 
side of  the  fence  when  I  saw  them.  That 
was  when  they  said,  'Say,  hold  on.'  They 
were  not  north  of  the  house,  but  a  little 
east  of  north  at  the  time  the  shot  was 
fired."  They  followed  him  to  tbe  barn,  and 
when  reaching  the  corral  they  opened  the 
gate  and  went  to  the  stable  door.  "I  did 
not  bear  either  of  them  say  anything  at 
that  time.  When  tbey  got  to  the  door,  I 
could  bear  tbe  match  struck,  hear  it  pop, 
and  I  heard  one  say  That  is  his  horse.'  I 
did  not  know  from  their  voice  who  it  was. 
He  spoke  in  a  low  tone  of  voice,  and  I  could 
not  recognize  who  it  was.  There  was  a 
gate  at  the  southwest  comer  of  the  corral, 
and  I  heard  the  gate  fly  open,  swing  back  and 
bit  the  fence,  and  I  could  hear  them  walk 
out  Into  the  stockyard.  They  were  gone 
possibly  two  or  three  minutes.  Tbey  came 
back  to  the  corral  and  came  back  into  the 
open  shed  at  the  east  end  of  tbe  crib  where 
I  was.  Tbey  did  not  at  any  time  make 
known  to  me  who  tbey  were,  nothing  at  any 
time.  There  were  no  words  spoken,  or  no 
names  called,  or  make  known  their  business. 
I  next  saw  them  after  they  came  back  to  tbe 
east  end  of  tbe  crib.  I  heard  some  one 
walk  up  by  the  side  of  the  crib,  and  tbe  door 
was  darkened,  and  it  was  then  that  I  fired 
tbe  gun.  When  the  door  was  darkened,  I 
fired  tbe  gun.  I  did  not  know  who  it  was 
when  I  fired  tbe  gun.  What  caused  me  to 
find  out  who  it  was,  I  heard  some  one  say, 
'You  have  killed  Mr.  Martin.'  That  is  the 
first  I  knew  who  it  was.  When  I  fired  this 
shot  when  this  door  was  darkened,  there 
bad  not  been  any  explanation  mad6  to  m6  of 
the  shots  that  had  been  fired  at  the.  I  wlll> 
tell  the  Jury  that  I  fired  this  shot  because  I' 
had  not  got  over  the  excitement  of  when- 
these  shots  were  fired  at  me.  I-'b^atd  a 
man  ask,  'Have  you  got  a  match?  And  I 
supposed  they  were  there  to  bunt  me  down, 
and  that  wben  they  stmck  the  match  they 
would  see  me,  and  I  shot  to  protect  myself 
from,  being  shot.  If  these  parties  had  not 
followed  me  up,  I  would  not  have  shot 
them.  I  am  sorry  it  was  done.  It  occurred. 
If  they  had  come  there  In  the  daytime.  It 
never  would  have  occurred.  I  did  not  have 
.any  such  feeling  toward  Mr.  Martin  that  I 
wanted  to  injure  him  In  any  way.  If  Mr. 
Martin  had  not  followed  me  up  down  there 
as  they  did  and  fired  these  shots,  I  would 
not  have  shot  wben  tbe  door  was  darkened. 
I  shot  one  time." 

While  the  testimony  Is  voluminous,  this  is 
a  sufficient  statement  to  show  tbe  two  the- 
ories upon  which  the  case  was  tried.  The 
court  charged  appellant's  right  of  self-de- 
rense  as  against  danger  or  appearance  of 
danger  from  tbe  deceased  Martin,  and  con- 
fined tbe  Jury,  In  passhig  upon  tbe  question 
of  self-defense,  exclusively  to  tbe  self-defense 
theory  on  account  of  tbe  danger  from  Mar- 
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tin.  Just  why  this  limitation  was  placed  on 
the  doctrine  of  self-defense  Is  not  explained 
in  the  record,  nor  has  it  been  explained  In 
the  opinion  of  my  Brethren.  The  only  the- 
ory upon  which  this  Judgment  can  be  affirm- 
ed Is  that  the  trial  court  did  not  believe  ap- 
pellant's testimony,  and  discarded  even  that 
of  the  state  witness  Bolton,  and  the  majority 
of  this  court  has  followed  the  same  line  of 
thought.  If  the  testimony  of  appellant  is 
discarded  from  this  record,  the  theor'y  of 
self-defense  is  brought  prominently  from  the 
testimony  of  Bolton  both  as  against  Martin 
end  himself,  and  required  of  the  court  to 
charge  the  jury  the  theory  of  self-defense  as 
against  both  Martin  and  Bolton.  Bolton  tes- 
tified they  went  there  at  night.  When  ap- 
pellant left  his  residence  going  in  direction 
of  bis  barn,  he  was  running.  He  certainly 
had  a  right  lo  run.  Bolton  says  Martin  fired 
one  shot  at  appellant.  There  was  absolutely 
no  excuse  or  reason  for  the  conduct  of  the 
two  parties  at  appellant's  house  that  night, 
and  there  certainly  could  be  no  excuse  for 
the  shot  that  was  fired  at  appellant  when  be 
was  running  to  get  away  from  them.  He 
was  at  home  where  he  had  a  right  to  be. 
They  were  trespassers  under  Bolton's  testi- 
mony. Bolton  says  they  bad  no  process  to 
serve  on  him,  went  to  the  bam  to  hunt  him 
down,  and  they  did  bunt  him  down,  and  If 
they  bad  not  hunted  htm  down  this  killing 
would  not  have  occurred*  This  Is  plainly  evi- 
dent from  Bolton's  testimony.  When  we  sup- 
plement Bolton's  testimony  with  that  of  ap- 
pellant, be  says  he  was  running,  and  they 
fired  two  shots  at  bim.  He  went  to  his  bam, 
where  he  had  a  right  to  go.  They  followed 
him  Into  his  bam  hunting  him  down,  as  Bol- 
ton said,  where  they  had  no  right  to  go  and 
doing  an  unlawful  act  which  was  not  justi- 
fied but  condemned  by  the  law.  If  they  had 
process  to  serve,  they  were  acting  in  an  un- 
lawful, nnauthorized,  and  illegal  way.  Mlers 
V.  State,  34  Tex.  Cr.  R.  161,  29  S.  W.  1074, 
53  Am.  St  Rep.  706;  Miller  v.  State,  32  Tex. 
^'r.  R.  319,  20  S.  W.  1103.  From  either  stand- 
|)oint,  the  state's  or  the  defendant's  testi- 
mony, appellant  had  a  right  to  defend  against 
both,  and  bis  legal  rights  under  all  the  au- 
thorities and  under  our  statute  were  over- 
ridden In  the  trial  court  and  are  affirmed 
here.  The  autboilties  are  overwhelming  In 
Texas,  and  without  exception,  and  so  far  as 
I  am  aware  absolutely  everywhere  without 
an  exception,  that  a  party  has  the  same  legal 
right  to  defend  against  more  than  one  aggres- 
sor as  he  has  against  the  attack  of  one  as- 
iiailant.  This  case  forms  the  exception  and 
overrides  and  sets  at  naught  the  law  as  it  has 
been  declared  in  all  the  history  of  our  juris- 
prudence. Perhaps  the  correctness  of  this 
question  might  be  illustrated  from  another 
standpoint  Reverse  the  homicide  and  make 
Martin  the  slayer  and  appellant  the  victim. 
Place  Bolton  upon  trial  before  a  jury.  Would 
any  lawyer  question  for  one  moment  that  the 


court  would  be  required  to  charge  the  jury 
the  law  of  principals,  and  that,  bad  Martin 
killed  Fifer,  and  Bolton  was  present  knowing 
bis  unlawful  intent,  aided,  or  encouraged  by 
words  or  gestures,  or  was  acting  with  Mar- 
tin, he  would  be  as  guilty  as  Martin.  Were 
Bolton  and  Martin  acting  together?  What 
does  Bolton  say  about  It?  Is  there  a  candid 
mind  who  doubts  they  were  acting  together 
after  reading  Bolton's  evidence?  Bolton  was 
a  federal  officer  only  to  serve  process  for  the 
federal  court  Martin  was  a  state  officer 
without  authority  to  serve  federal  process, 
but  went  with  Bolton.  Bolton's  evidence 
demonstrates,  as  do  all  the  facts,  that  Bol- 
ton and  Martin  got  together  for  a  common 
purpose.  They  went  together  to  appellant's 
house  to  put  him  off  the'  premises.  Boltou 
had  no  process  for  that  purpose.  Tbey  went 
at  night  Tbey  were  bunting  appellant;  went 
for  that  agreed  purpose.  They  together  chas- 
ed him  from  his  house  to  bis  bam.  Together 
tbey  were  searching  the  barn,  one  fumisbiug 
matches  while  the  other  lighted  them  in  or- 
der to  find  appellant.  Tbey  left  town  for  the 
purpose,  agreed  purpose,  of  going  to  the  home 
of  appellant.  Everything  they  did  thence- 
forward was  by  common  design,  acting  to  a 
common  end;  each  aiding  the  other  to  ac- 
complish that  common  purpose.  Yet  in  the 
face  of  all  these  facts  produced  by  the  state 
witness  Bolton^  it  is  to  be  written  into  the 
jurisprudence  of  this  state  that  appellant 
could  only  defend  against  one  of  the  assail- 
ants; that  he  bad  no  legal  right  to  defend 
against  Bolton;  that  Bolton's  conduct  was 
too  trivial  to  form  the  basis  of  a  charge  on 
self-defense.  Yet  he  was  acting  purposely 
with  Martin.  The  reason  for  this  distinction 
I  have  sought  in  vain.  My  Bi-ethren  do  not 
give  me  any  light  I  will  dte  a  few  of  the 
cases  in  regard  to  sustaining  the  proposition 
that  a  party  has  the  same  right  to  defend 
against  two  or  more  as  be  would  against  oni> 
assailant:  Bean  v.  State,  25  Tex.  App.  3.">". 
8  S.  W.  278;  Francis  v.  State,  55  S.  W.  48S; 
Stacy  V.  State,  48  Tex.  Cr.  R.  96,  86  S.  W. 
327;  Meuly  v.  State,  26  Tex.  App.  302,  9  S. 
W.  663,  8  Am.  St  Rep.  477;  Bennard  v.  State, 
25  Tex.  App.  174,  7  S.  W.  862,  8  Am.  St  Rep. 
431;  McLaughlin  v.  State,  10  Tex.  App.  355I: 
Cartwrlght  v.  State,  16  Tex.  App.  487,  40 
Am.  Rep.  826;  Jones  y.  State,  20  Tex.  App. 
670;  Seeley  v.  State,  43  Tex.  Cr.  R.  69,  «3 
S.  W.  309. 

Again,  suppose  appellant  had  killed  Bolton 
instead  of  Martin,  will  it  be  maintained  that 
he  was  not  entitled  to  a  charge  on  self-de- 
fense? Certainly  he  would.  Under  the  opin- 
ion, however,  he  would  not  be.  The  authori- 
ties are  entirely  harmonious,  and  wlthotit  a 
dissent,  that,  where  the  evidence  raises  the 
issue  of  self-defense,  failure  to  charge  on 
that  theory  is  reversible  error,  and  this  in- 
cludes every  theory  of  self-defense  made  by 
the  evidence.  It  is  not  sufficient  to  submit 
only  a  part  of  the  law  of  self-defense,  but. 
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whatever  of  self-defense  is  raised  by  the  tes- 
timony, the  law  demands  of  the  trial  court 
that  he  submit  the  law  fairly  and  fully  as  to 
all  such  evidence.  The  court  cannot  be  justi- 
fied in  selecting  a  part  of  the  testimony  on 
this  subject  and  only  submit  the  issue  of 
self-defense  from  his  selection.  All  phases 
of  self-defense  are  equally  guaranteed  by  the 
law.  Klgbt  of  self-defense  is  not  to  be  held 
at  caprice,  but  is  legally  a  sacred  right.  It 
is  not  to  be  treated  as  "hypercritical,"  as 
held  by  my  Brethren.  The  authorities  upon 
tUs  proposition  are  absolutely  so  numerous, 
harmonious,  and  overwhelming,  and  so  well 
known  to  the  profession,  that  I  deem  it  un- 
necessary to  cite  them.  This  is  as  much  as 
I  care  to  say  upon  this  branch  of  the  ciase. 

I  desire  also  to  say,  under  the  evidence 
stated,  the  issue  of  manslaughter  was  clearly 
and  definitely  raised.  Here  were  two  men 
visiting  appellant's  house  at  night  He  says 
be  did  not  know  who  they  were.  Bolton  says 
Martin  informed  blm  that  it  was  he  (Mar- 
tin); but  Martin  did  not  inform  appellant 
who  was  with  him.  Not  only  so,  but,  when 
they  bailed  appellant,  appellant  ran,  and  un^ 
der  Bolton's  testimony  Martin  fired  at  him 
once.  Under  appellant's  testimony,  he  fired 
twice,  and  one  of  the  balls  passed  near  enough 
to  his  bead  for  him  to  hear  it  They  pur- 
sued him  as  he  ran  from  them.  He  ran 
into  his  own  bam.  They  pursued  him  there, 
and,  as  Bolton  says,  "hunted  liim  down." 
Martin  did  not  have  any  pistol  in  his  band 
nt  the  time  the  fatal  shot  was  fired,  but 
under  Bolton's  testimony  It  had  not  been 
more  than  15  or  20  minutes  from  the  time 
Martin  had  fired  at  appellant  fieeing  until 
the  fatal  shot  was  fired,  and  all  this  occurred 
in  the  darlc  hours  of  the  night  on  appellant's 
premises,  and  by  those  who  could  not  and 
did  not  Justify  their  presence  and  conduct  at 
the  time  and  place.  If  this  does  not  suggest 
the  issue  of  manslaughter,  it  would  be  diffi- 
cult for  a  state  of  facts  to  arise  which  would 
suggest  that  theory.  Not  ouly  so,  but  man- 
slaughter was  farther  In  the  case  from  the 
standpoint  of  cooling  time.  Appellant  did  all 
in  his  power  to  have  this  phase  of  the  law 
charged,  as  well  as  he  did  with  reference  to 
.self-defeuse.  He  promptly  took  exceptions 
to  the  failure  of  the  court  to  give  the  charg- 
es, and  urged  these  in  every  possible  legal 
way,  besides  requesting  special  charges.  It 
occurs  to  me  that.  If  there  ever  was  a  case 
before  this  court  in  its  history  that  demand- 
ed charges  upon  self-defense  against  two  par- 
ties, this  is  a  case,  and  it  is  as  equally  cer- 
tain to  my  mind,  under  the  facts,  that,  if  the 
issue  of  manslaughter  could  possibly  be  rais- 
ed, it  was  raised  under  the  facts  of  this  case. 

I  desire  respectfully  but  most  earnestly  to 
dissent. 


OXEY  V.   STATE. 

(Court  of  Criminal  Appeals   of  Texas.     Dec. 

20,  1011.) 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   W.  T.  Simmons,  Judge. 

Jack  Oney  was  convicted  of  crime,  and  ap- 
peals.    Affirmed. 

C.  E.  Lane,  Asst.  Atty  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  record  is  before 
us  without  a  statement  of  facts  or  bills  of  ex- 
ception, and  the  matters  complained  of  in 
the  motion  for  new  trial  cannot  be  intelligent- 
ly revised  in  the  absence  of  the  evidence. 
There  is  a  criticism  of  the  charge,  in  that  it 
does  not  sufficiently  set  forth  the  law  appli- 
cable to  receiving  and  concealing  stolen  prop- 
erty. We  are  of  opinion  that  there  is  no  mer- 
it in  this  contention  under  the  record. 

The  judgment  is  affirmed. 


VALLEY  MILLS  COTTON  OIL  CO.  v. 
BROWN  et  aLt 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Dec.  2,  1911.     Rehearing  Denied  Dec.  23, 

1011.) 

1.  Trial  (§  295»>-1nstbuction8— Effect  or 
Charge  as  a  "Whole. 

Objections  to  a  charge,  based  on  mere  ver- 
bal inaomracies,  are  immaterial,  where  the 
charge  as  a  whole  fully  presents  the  case  to 
the  jury.. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  70»-717 ;  Dec.  Dig.  i  295.*] 

2.  Neqliobnce  (g  25*)— Dangerous  Premises 
—Licensees— Wabnino. 

Where  the  operators  of  a  cotton  seed  oil 
mill  permit  a  boy  12  or  13  years  of  age  to  be 
in  or  about  a  seedhouse  where  a  conveyor  is 
in  operation  without  warning  or  protest,  tbey 
are  negligent. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  K  35-38;    Dec.  Dig.  i  25.»] 

Appeal  from  District  Court.  Bosque  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Action  by  Sidney  Brown,  by  R.  B.  Brown, 
his  next  friend,  and  by  R.  B.  Brown  individ- 
uall}-,  against  the  Valley  Mills  Cotton  Oil 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Ramsey  &  Odell  and  J.  M.  Robertson,  for 
appellant.  Cureton  &  Curcton  and  Odell  & 
Johnson,  for  appellees. 

CONNER,  C.  J.  This  suit  was  instituted 
by  R.  B.  Brown  for  himself,  and  as  nest 
friend  of  his  minor  son,  Sidney  Brown,  to 
recover  damages  for  an  injury  received  by 
the  boy  in  a  cotton  seed  conveyor  operated 
in  the  cotton  seed  oil  mill  owned  by  the  ap- 
pellant in  Valley  Mills,  Tex.  It  was  alleged 
that  appellant  negligently  permitted  Sidney 
Brown  to  go  upon  the  premises  and  into 
the  seedhouse  where  the  conveyor  was  op- 
erated without  giving  any  warning  of  the 
danger  incident  thereto,  and  that  on  the  oc- 
casion in  question,  at  the  special  instance 
and  request  of  Jolin  Moore,  one  of  appel- 
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lant's  employes,  Sidney  Brown  went  Into 
the  seedrooin,  and  In  answer  to  an  invitation 
and  request  of  tbe  said  Moore  attempted  to 
cross  said  cottou  seed  conveyor,  and  while 
■doing  no  his  left  foot  and  leg  became  fastened 
therein,  and  were  cut  off.  Appellant  answer- 
ed by  general  and  special  denials  and  by 
-special  pleas  of  contributory  negligence  on 
the  part  of  both  Sidney  Brown  and  B.  B. 
Brown.  The  trial  resulted  in  a  verdict  and 
Judgment  in  favor  of  Sidney  Brown  for 
$5,000  and  in  favor  of  R.  B.  Brown  for  $500. 

[1]  The  assignments  are  numerous,  but 
with  one  exception  they  merely  question  the 
various  paragraphs  of  the  court's  charge  and 
Its  action  in  refusing  special  charges.  In 
none  of  the  assignments  do  we  find  ailything 
requiring  special  discussion.  We  deem  it 
sufficient  to  say  that  tbe  criticisms  of  the 
charge,  for  the  most  part,  disclose  mere 
verbal  inaccuracies,  the  materiality  of  which 
entirely  disaiipear  when  the  charge  as  a 
whole,  including  special  instructions  given  at 
appellant's  request,  is  read  and  considered. 
For  instance,  the  court's  abstract  definition 
•of  negligence,  as  applied  to  appellee  R.  B. 
Brown,  is,  perhaps,  not  aa  clearly  worded 
:as  it  might  be;  but  no  inaccuracy  appears 
in  tbe  later  application  of  the  law  of  negli- 
;gence  to  the  evidence  In  tbe  case.  Besides, 
the  inaccuracy  complained  of  in  this  (the 
first)  assignment  is  in  favor  of  appellant,  in 
that  thereby  negligence  on  tbe  part  of  ap- 
pellant is  made  to  constitute  negligence  on 
the  part  of  R.  B.  Brown.  So  the  criticism 
that  the  charge  made  contributory  negli- 
gence available  only -when  it  was  the  prox- 
imate cause  of  the  injury  disappears  when 
appellant's  special  instruction  No.  27,  given 
by  the  court,  is  read.  Therefrom  the  jury 
were  Instructed  that,  if  contributory  negli- 
gence, as  thereby  submitted,  was  found,  and 
it  either  proximately  caused  or  contributed 
-to  cause  the  injury,  the  verdict  should  be 
-for  defendant 

Possibly  the  fourth  paragraph  of  the  charge 
•complained  of  in  the  fourth  and  fifth  assign- 
ments should  also  be  briefly  noticed.  It  is 
insisted  in  effect  that  the  duty  of  ordinary 
•care  is  thereby  devolved  upon  appellant, 
regardless  of  whether  Sidney  Brown  was  on 
the  premises  by  appellant's  invitation  or  with 
its  knowledge;  and  that  the  charge  is  on  the 
weight  of  the  evidence,  in  that  it  assumes 
the  controverted  fact  that  appellant's  em- 
l>loy6,  John  Moore,  motioned  to  Sidney  Brown 
to  cross  tbe  conveyor.  Even  if  the  language 
of  paragraph  4  gives  reasonable  color  to 
these  objections,  which  we  doubt,  yet  it  could 
not  have  been  misleading,  in  view  of  the  sev- 
enth clause  of  the  court's  charge,  wherein 
the  Jury  were  specifically  instructed  to  find 
for  the  defendant,  under  paragraph  4,  in 
event  they  found  that  John  Moore  "did  not 
Invite  the  plaintiff  Sidney  Brown  to  come  to 
him   over   the   said   conveyor."     Appellant's 


construction  of  the  evidence  on  tbis  point 
was  also  presented  to  the  Jury  in  its  special 
instruction  No.  22,  given  by  the  conrt,  where- 
in the  Jury  were  instructed  that,  if  they  be- 
lieved that  "J.  O.  Moore  motioned  or  signaled 
to  Sidney  Brown  to  stay  away  from  said 
witness  and  not  to  come  towards  said  wit- 
ness," and  that  said  Sidney  Brown  so  under- 
stood tbe  signal  or  motion  and  realized  there 
was  probable  danger  in  going  to  the  place 
where  he  did  go,  and  was  guilty  of  contribu- 
tory negligence,  they  should  find  for  tbe  de- 
fendant. Neither,  in  any  instance,  did  tbe 
court's  charge  authorize  a  verdict  in  behalf 
of  the  plaintiffs,  in  the  absence  of  a  finding 
that  the  minor,  Sidney  Brown,  was  present 
upon  the  premises  by  tbe  Invitation  and  with 
the  knowledge  and  consent  of  appellant,  and 
that  thereby  appellant  had  been  guilty  of 
negligence.  On  the  contrary,  tbe  issue  was 
more  than  once  distinctly  presented,  notably 
so  in  the  fifth  and  seventh  clauses  of  tbe 
court's  charge. 

To  conclude  this  branch  of  the  subject,  we 
think  the  cause  as  a  whole  was  fully  and 
fairly  presented  to  the  jury,  and  that  the 
various  special  InstmctionB  requested,  which 
the  court  did  not  give,  were  for  variooa  rea- 
sons properly  refused. 

[2]  Tbe  only  remaining  assignment  com- 
plains of  the  court's  action  in  overruling  the 
defendant's  amended  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  and  judg- 
ment "is  against  the  manifest  weight  and 
great  preponderance  of  the  evidence,"  etc 
But  in  this  we  cannot  concur.  We  think  tbe 
evidence  tends  to  show  tbat,  not  only  on  tbe 
occasion  in  Question  was  Sidney  Brown,  a 
minor  about  12  or  13  years  of  age,  specially 
invited  to  go  upon  the  dangerous  situation 
where  he  was  injured,  but  also  that  small 
boys  of  like  age,  including  Sidney  Brown, 
had  theretofore  more  than  once  been  permit- 
ted, without  warning,  interference,  or  pro- 
test, to  be  in  or  about  the  seedhonse  where 
the  conveyor  was  in  operation,  and  tbat  in 
both  respects  appellant  was  negligent.  Tbe 
evidence  also,  we  think,  otherwise  supports 
the  appellees'  petition,  and  the  judgment  will 
accordingly  be  aflBrmed. 

Affirmed. 


SCOTT  et  al.  r.  RAT. 

(Court  of  Civil  Appealf  of  Texas.    AmariUa 

Dec.  9,  1911.)' 

Pbocess     (I     134»)— Rktorn— SumciK»CT— 
Statutory  Provisions. 

Rev.  St.  1895,  art.  1218,  requires  that  ci- 
tation shall  be  served  by  deUvering  to  the  de- 
fendant, in  person,  or  to  each  of  them  if  there 
be  more  than  one,  a  true  copy  of  'the  citation. 
The  return  on  a  citation  was  tbat  it  had  been 
"executed    •    •    •    by  delivering  to  Jennie  Scott 

■  Filed  In  the  Court  of  Civil  Appeal!  at  PL  Wqrtti 
Marcb  IS,  1911,  and  transferred  to  this  court  July  1, 
1911,  by  order  of  tbe  Supreme  Court. 
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and  J.  G.  Scott,  •  •  •  the  within  named 
defendant  in  person,  a  true  copy  of  this  writ." 
Hetdj  that  as  the  return  failed  to  show  which 
one,  if  either,  of  the  two  defendants  named,  was 
served,  it  was  tantamount  to  a  service  on  nei- 
ther of  them,  and  insufficient. 

[Ed.  Note.— Fsr  other  cases,  see  Process,  Dec. 
Dig.  I  134.*] 

Error  from  District  Court,  Lynn  CJounty; 
Jas.  R.  Robinson,  Judge. 

Action  by  Martha  I.  Ray  against  Jennie 
Scott  and  others.  Judgment  for  plaintiff, 
and  defendant  Scott  and  another  bring  er- 
ror.   Reversed  and  remanded. 

H.  C.  Ferguson,  for  plaintiffs  In  error.  J. 
P.  Mam  and  O.  E.  Lockhart,  for  defendant  in 
«rror. 

PRESIiER,  J.  Defendants  in  error  brought 
this  suit  against  appellants  in  error,  Jennie 
Scott,  J.  G.  Scott,  and  T.  N.  Hartley,  and 
recovered  judgment  against  all  of  the  defend- 
ants named  on  the  note  sued  on  for  princi- 
pal, interest,  and  attorney's  fees.  The  Judg- 
ment rendered  as  against  plaintiffs  in  error 
Jennie  Scott  and  J.  G.  Scott  being  by  de- 
fault, from  this  judgment  plalntltTs  In  error 
appeal  and  here  ask  that  said  judgment  be 
reversed  because  the  record  fails  to  show 
proper  service  of  the  citation.  The  sher- 
IfTs  return  upon  the  citation  in  question  is 
us  follows:  "Sheriff's  Return.  Came  to  hand 
the  17th  day  of  August,  A.  D.  1910,  at  6 
o'clock  p.  m.  and  executed  on  the  17th  day 
«f  August,  A.  D.  1910,  at  6  o'clock  p.  m.,  by 
-delivering  to  Jennie  Scott  and  J.  G.  Scott, 
in  Tahoka,  the  within  named  defendant  In 
person,  a  true  copy  of  this  writ  J.  S.  Wells, 
Sheriff,  I^mn  County,  Texas.    Fees  serving 

two   copies  $1.50.     Mileage  .     Total 

*1J50." 

The  statute  (article  1218,  R.  S.)  requires 
that,  "unless  the  process  shall  otherwise  di- 
rect, the  citation  shall  be  served  if  within 
the  county  in  which  suit  is  pending,  by  the 
•officer  executing  it,  delivering  to  the  defend- 
ant, or  U  there  be  more  tban  one,  then  to 
«acb  defendant.  In  person,  a  true  copy  of  the 
citation."  This  return  is  Insufficient  to  show 
service  upon  each  of  the  defendants  In  per- 
-son  of  a  true  copy  of  the  writ  and  is  almost 
identical  with  the  service  in  the  case  of  Rns- 
«el  V.  Butler,  71  S.  W.  395.  See,  also.  Hol- 
iday v.  Steele,  65  Tex.  388;  King  v.  Good- 
«on,  42  Tex.  163.  The  service  in  question 
.-also  falls  to  show  which  one,  if  either,  of 
the  two  defeudants  named,  was  served,  and 
Is  tantamount  to  a  service  on  neither  of  said 
.defendants. 

It  is  not  considered  necessary  to  pass  on 
plaintiff  in  error's  remaining  two  assign- 
ments, which  appear  to  complain  only  of 
matters  of  calculation  in  arriving  /at  the 
amount  of  the  judgment  rendered,  principal, 
interest,  and  attorney's  fees,  in  view  of  the 


reversal  of  this  case,  because  of  the  error 
hereinbefore  pointed  out. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded. 


McKNEELBY  t.  ARMSTRONG  et  aL 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Dec.  21,  1911.) 

1.  Appeal  and  Errob  ({  60*)— Jitbisoictioit 
— Amount  in  Controvebst. 

In  an  action  for  $84.74  wages,  an  Inter- 
pleaded creditor  of  plaintiff  set  up  a  claim  for 
$142.90,  and  asked  judgment  for  $84.74,  which 
defendant  had  brought  mto  court,  and  for  judg- 
ment against  plaintifT  for  the  remaining  $58.16. 
Beld,  that  the  amount  in  controversy  exceeded 
$100,  giving  jurisdiction  to  the  Court  of  Civil 
Appeals  on  appeal  by  the  interpleaded  creditor. 
[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ii  233-260;  Dec.  Dig.  |  60.*] 

2.  APPEAI.    and    EBBOB   (i    M*)—A  ppgiT.*  MT.g 

Judgments— Finality. 

A  corporation  sued  for  wages  due  plaintiff 
caused  C.  and  M.,  creditors  of  plaintifl^  to  be 
made  parties,  to  determine  their  riglits  to  the 
money,  which  was  deposited  in  court  C.  dis- 
claimed any  Interest  in  the  fund.  Judgment 
was  awarded  the  corporation  for  an  attorney's 
fee,  which  was  taxed  as  costs  against  C.  and 
M.  On  appeal  to  the  county  court,  plaintiff 
and  M.,  in  written  pleadings,  treated  C.  as 
having  been  dismissed  from  the  suit,  but  de- 
fendant corporation  tried  its  case  on  the  orig- 
inal pleadings.  The  county  court's  judgment 
did  not  recite  what  parties  appeared,  but  ad- 
judged that  M.  take  nothing,  and  that  plaintiff 
recover  of  defendant  the  money  deposited  in 
court.  Beld  that,  through  lack  of  disposition 
in  the  county  court  judgment  as  to  C.  and  as 
to  the  attorney's  fees'  claimed  by  defendant, 
there  was  no  final  judgment  in  the  county  court 
to  support  an  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  84.*] 

3.  Appkai.  and  Ebbob  (|  79*)— "Final  Judg- 
ment." 

To  be  appealable  as  being  final,  a  judgment 
must  dispose  of  all  the  parties,  as  well  as  the 
issues  raised  in  the  suit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^rior,  Cent.  Dig.  Si  484-498 ;   Dec.  Dig.  i  78.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2774-2798;   vol.  8,  p.  7663.] 

Appeal  from  Harris  County  Court;  A.  B. 
Ameruian,  Judge. 

Action  by  O.  Armstrong  against  the  Hous- 
ton Belt  &  Terminal  Railway  Company,  in 
which  defendant  interpleaded  C!.  E.  McKnee- 
ley  and  another.  From  a  Judgmwt  of  ttie 
County  Court  on  appeal  from  Justice  Court, 
C.  E.  McKneeley  appeals.    Appeal  dlsmiaaad. 

Meek  ft  Hlghsmith,  for  appellant.  Rowe 
&  Nail,  for  appellee  Armstrong.  Andrews, 
Ball  &  Streetman,  for  appellee  Railway  Oo. 

HIGGINS,  J.  Appellee  filed  suit  in  justice 
court  of  Harris  county  against  the  Hous- 
ton Belt  &  Terminal  Railway  Ck>mpany  for 
$48.10,  alleged  to  be  due  him  for  labor  per- 
formed.   Said  company  filed  written  answer, 
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adiuittlng  that  It  had  In  its  possession  the 
sum  of  $84.74,  wages  earned  by  Armstrong, 
but  that  It  had  not  paid  said  sum  to  him  be- 
cause it  had  been  served  with  notices  of  the 
execution  by  Armstrong  of  certain  asslgn- 
m^ts  of  his  wages  and  powers  of  attorney 
to  collect  the  same,  one  to  Almon  Cotton  for 
the  sum  of  $19,  and  one  to  C.  E.  McKneeley 
for  the  sum  of  $142.90.  The  said  sum  of 
$S-i.74  was  tendered  Into  court  by  the  com- 
jtany,  and  It  prayed  that  Cotton  and  Mo- 
Kneeley  be  made  parties  to  the  suit,  and  their 
rights  to  the  money  so  deposited  adjudicated, 
and  the  proper  Judgment  entered  for  the  pro- 
tection of  the  company.  In  the  answer  of 
said  company,  it  was  further  alleged  that  it 
had  no  interest  in  the  subject-matter  of  the 
suit,  further  than  to  protect  itself,  and  that 
it  had  been  obliged  to  employ  attorneys  to 
represent  it  In  the  suit;  and  It  further 
prayed  that  It  be  allowed  a  reasonable  at- 
torney's fee  and  Judgment  rendered  therefor 
against  the  money  so  deposited,  or  against 
the  parties  claimant  thereto,  and  for  costs 
and  general  relief.  Citation  upon  the  an- 
swer of  the  company  was  issued  and  served 
upon  McKneeley  and  Cotton,  and  upon  trial 
in  the  Justice  court  McKneeley  orally  plead- 
ed his  rights  to  the  fund  under  the  aforesaid 
assignment  and  power  of  attorney  in  his  fa- 
vor. Cotton  also  appeared  in  the  Justice 
court,  and  orally  disclaimed  any  Interest  in 
the  fund,  and  Judgment  was  there  rendered 
in  favor  of  Armstrong  against  the  company 
for  the  fund,  and  also  against  McKneeley 
and  Cotton  for  the  title  and  possession  there- 
of. Judgment  was  rendered  in  favor  of  the 
company  for  attorney's  fee.  and  the  same 
taxed  as  costs  against  McKneeley  and  Cot- 
ton; and  it  was  further  ordered  that  Mc- 
Kneeley and  Cotton  take  nothing  In  the  suit, 
and  as  to  them  Armstrong  and  the  company 
were  discharged. 

An  appeal  to  the  county  court  of  Harris 
county  was  taken,  and  in  the  county  court 
written  pleadings  were  filed  by  Armstrong 
and  McKneeley.  McKneeley  pleaded  that  he 
had  an  assignment  from  Armstrong  of  his 
wages  to  the  extent  of  $142.90,  and  prayed 
that  he  have  Judgment  against  Armstrong 
and  the  company  for  the  said  sum  of  money 
so  deposited  in  court,  and  against  Armstrong 
for  the  balance  of  his  claim,  amounting  to 
$5S.16,  and  for  Judgment  establishing  his 
right  to  collect  the  future  wages  to  be  earned 
by  Armstrong,  so  as  to  discbarge  all  said 
balance  of  $58.16.  In  the  written  pleadings 
filed  in  the  county  court  by  McKneeley  and 
Armstrong,  no  relief  was  asked  against  Cot- 
ton, and  it  would  appear  that  they  treated 
him  as  having  been  dismissed  from  the  suit 
Tbe  Judgment  rendered  in  the  county  court 
does  not  recite  what  parties  appeared,  but 
Judgment  was  rendered  that  McKneeley  take 
nothing  by  his  suit,  and  that  Armstrong  re- 
cover of  the  company  the  money  so  deposited 
in  court,  to  wlilcb  Judgment  the  said  Mc- 


Kneeley excepted 'and  gave  notice  of  appeal. 
It  will  be  noted  that  the  Judgment  rendered 
in  the  county  court  in  no  wise  disposes  of  the 
rights  of  Cotton,  nor  docs  It  dispose  of  the 
affirmative  relief  asked  by  the  company  f«)r 
the  allowance  of  an  attorney's  fee. 

[1]  The  appellee,  Armstrong,  bas  filed  a 
motion  in  this  court  to  dismiss  the  appeal, 
upon  the  ground  that  the  amount  in  con- 
troversy herein  does  not  exceed  $100,  but  1» 
less  than  that  amount,  and  the  Houston  Belt 
&  Terminal  Railway  Company  and  Armstrons 
have  filed  a  Joint  motion  to  dismiss  the  appeal. 
l>ecause  the  Judgment  from  which  the  api)eal 
i«  taken  is  not  a  final  Judgment,  in  tliat  it  does 
not  in  any  wise  dispose  of  the  issues  as  to  Cot- 
ton, who  had  heen  impleaded  by  it,  and  who 
had  not  been  dismissed  from  the  suit;  and  be- 
cause it  does  not  dispose  of  the  issues  raised 
by  its  pleadings  for  the  recovery  of  attor- 
ney's fees.  The  pleading  filed  by  McKneeley 
in  the  county  court  sets  up  his  claim  of 
$142.90  against  Armstrong,  and  prays  Judg- 
ment for  the  sum  of  $84.74,  which  had  been 
tendered  in  court  by  the  company,  and  for 
Judgment  against  Armstrong  for  the  further 
sum  of  $58.16.  being  the  balance  due  over 
and  above  the  amount  tendered  In  court, 
thus  making  the  amount  in  controversy  ex- 
ceed $100  in  so  far  as  he  and  Armstrong,  at 
least,  were  concerned.  The  motion  of  ap- 
pellee, Armstrong,  to  dismiss  la  therefore 
overruled. 

[21  The  Joint  motion  of  the  Houston  Belt  Jk 
Terminal  Railway  Company  and  Armstrong, 
however,  is  well  taken.  From  the  written 
pleadings  filed  by  Armstrong  and  McKneeley 
in  the  county  court  it  would  seem  that  they 
treated  the  disclaimer  of  Cotton  to  operate  as 
a  dismissal  as  tobim,  and  under  the  aotborl- 
ty  of  Gullett  v.  O'Connor.  54  Tex.  408.  and 
Burrows  v.  Cox,  38  S.  W.  50,  we  would  be  dL<«- 
posed  to  bold  that  the  failure  to  enter  a 
formal  dismissal  as  to  Cotton  is  Immaterial, 
were  it  not  for  the  fact  that  there  Is  noth- 
ing whatever  in  the  record  from  which  tbi» 
court  could  infer  that  tbe  Houston  Beit  & 
Terminal  Railway  Company  bad  so  regarded 
it.  So  far  as  said  company  was  concenietl. 
the  case  in  county  court  was  tried  upon  tlie 
same  pleading  which  it  had  filed  in  tbe  Jus- 
tice court,  contents  of  which  were  stated 
above,  and,  in  the  absence  of  something  to 
show  that  the  company  had  treated  the  dis- 
claimer of  Cotton  as  a  dismissal,  it  must  be 
held  that  the  company  was  still  Insisting 
upon  a  determination  of  the  rights  of  Cot- 
ton to  the  money  wlilch  it  had  deposited, 
so  that  it  might  be  protected  from  any  future 
claim  which  Cotton  might  make. 

[3]  In  order  to  constitute  a  final  Judgment 
from  which  an  appeal  may  be  taken,  it  must 
dispose  of  all  of  the  parties,  aa  well  as  issues 
raised  In  the  suit;  and,  there  being  no  dis- 
position made  in  the  Judgment  rendered  In 
the  county  court  as  to  Cotton,  nor  as  to  the 
attorney's  fee  alleged  and  claimed  by  th» 
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company,  It  wns  therefore  not  a  final  Judg- 
ment, from  wbicb  an  appeal  could  be  pros- 
ecuted to  this  court. 

It  Is  therefore  ordered  that  the  appeal  be, 
and  the  same  Is;  hereby  dismissed. 


DEL  RIO  WATER  CO.  ▼.  GRINER. 

(Conrt  of  Civil  .\ppeal8  of  Texas.     San 

Antonio.    Dec.  20,  1911.) 

Bills  and  Notes  (|  527*)— DErE."«SES— Pat- 

UENT— Etidercb. 

In  an  action  on  a  note  given  by  tiie  presi- 
dent of  a  corporation  to  raise  money  to  pay 
interest  on  certain  of  its  indebtedness,  evidence 
held  to  require  a  finding  that  a  subsequent 
cliecic,  drawn  by  the  president  in  favor  of  an- 
other on  the  corporation's  account,  the  pro- 
ceeds of  which  were  delivered  to  the  president, 
was  intended  as  payment  of  the  note,  and  not 
as  a  gift  by  the  corporation  to  him. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  527.*] 

Appeal  from  Val  Verde  County  Court;  C. 
K.  McDowell,  Judge. 

Action  by  John  Hutto,  for  whom  J.  G. 
Grlner  was  substituted,  against  the  Del  Rio 
Water  Company.  Judgment  for  plalutiflF, 
iiud  defendant  appeals.  Reversed  and  ren- 
dered. 

Joseph  Jones  and  Geo.  M.  Thurmond,  for 
appellant    Boggess  &  Smltb,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  John 
Hutto  against  appellant  on  a  promissory  note 
alleged  to  have  been  executed  by  Grlner.  as 
president  of  the  water  company,  and  payable 
to  Grlner,  as  an  individual,  for  the  sum  of 
$298.66,  and  that  the  note  had  been  assigned 
to  Ilntto  by  Qriner.  Afterwards  Hutto  asked 
to  be  dismissed  from  the  suit,  and  that  Grln- 
er be  substituted  for  him,  and  that  was  done 
l>y  the  court.  Appellant  filed  general  and 
sjiecial  demurrers  and  a  general  denial  and 
pleaded  payment,  two  years'  limitation,  and 
that  if  the  debt  bad  ever  been  acknowledged 
by  the  officers  of  the  corporation  it  was  ultra 
vires,  and  that  if  Griner  ever  had  any  claim 
be  bad  transferred  it  to  James  McLymont 
The  cause  was  tried  by  the  court,  no  Jury 
being  demanded,  and  Judgment  was  rendered 
in  favor  of  appellee  for  $207.35,  with  inter- 
est at  6  per  cent  from  August  4,  1906. 

The  facts  in  this  case  form  n  unique  chnp- ', 
ter  in  the  Judicial  history  of  this  state,  and 
a  recital  of  them  becomes  necessary  to  a 
full  understanding  of  the  points  involved.  In 
August  1905,  J.  G.  Grlner,  Ed.  De  Montel, 
and  W.  B.  Garrett  purchased  the  entire  stock 
and  plant  of  appellant,  a  private  corporation, 
operating  and  owning  a  waterworks  system 
in  the  town  of  Del  Bio,  from  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Com- 
pany, making  a  tnsh  payment  of  $6,000,  for 
which  a  note  was  executed  to  the  Hondo 
National  Bank,  and  executing  to  the  rail- 


way company  two  notes  for  $5,500  each,  one 
due  August  10,  1907,  and  the  other  August 
10,  1008.  In  order  to  pay  interest  on  the 
notes,  on  August  4,  1906,  Griner  drew  a 
check  on  the  Del  Rio  National  Bank  in  favor 
of  the  First  National  Bank  of  Hondo  for 
$297.,35,  and  on  August  9,  1906,  he,  as  pres- 
ident of  the  water  company,  executed  a  note 
for  $298.66  to  himself  individnally.  It  is 
alleged  in  the  petition  that  the  money  paid 
on  the  Interest  was  a  loan  to  the  company, 
but  the  evidence  conclusively  shows  that  the 
note  was  made  to  reimburse  Griner  for  mon- 
ey paid  by  him  to  liquidate  Interest  due  by 
him  on  his  promissory  note.  There  was  no 
evidence  that  the  company  borrowed  any 
money  from  Griner  for  any  purpose,  or  that 
it  received  any  benefit  whatever  from  it  It 
seems  from  the  evidence  that  appellee  was 
a  candidate  for  election  as  county  Judge  of 
Val  Verde  county  in  1006,  and  on  November 
7.  1906,  as  president  of  the  water  company, 
he  drew  a  check  for  the  sym  of  $298.34  in 
favor  of  E.  F.  Howard,  on  the  Del  Rio  Na- 
tional Bank,  and  Howard  drew  the  money 
and  then  gave  it  to  appellee,  who  used  it 
In  his  campaign  for  the  county  Judgeship. 
The  check  was  drawn  in  favor  of  Howard, 
who  was  the  agent  of  the  Galveston,  Har- 
risburg &  San  Antonio  Railway  Company, 
as  well  as  secretary  of  the  water  company. 
Appellee  testified  that  Garrett  authorized  the 
payment  of  the  $298.34  as  a  gift  to  appellee 
for  use  in  the  county  campaign.  Garrett  did 
not  testify  in  the  case,  but  De  Montel  swore 
that  he  had  been  president  of  the  company 
since  February,  1908;  and  further  testified 
when  the  Interest  on  the  notes  became  due 
in  August,  1906,  he,  Garrett,  and  Griner  each 
paid  $298.66,  and  agreed  that  they  would  pay 
themselves  with  the  company's  money  as 
soon  as  it  had  any.  He  said  be  and  Garrett 
had  received  their  money.  He  testified  fur- 
ther: "I  never  knew  anything  about  the 
company  giving  Griner  any  money  for  cam- 
paign purposes  until  some  time  after  I  be- 
came president  of  the  company,  and  I  was 
going  over  the  papers  and  accounts,  and  I 
came  across  that  check,  drawn  by  Grlner. 
as  president.  In  favor  of  B.  P.  Howard,  for 
$297.35.  and  thon  made  an  inquiry  aI>out  it, 
and  was  told  that  Griner  claimed  that  it 
was  a  company  contribution  to  his  campaign 
fund  for  county  Judge.  Grlner  never  told 
me  anything  about  it  himself.  I  think  I 
first  learned  about  his  claiming  it  for  cam- 
paign funds  after  this  suit  was  filed."  How- 
ard testified  that  Garrett  told  him  that  "if 
Grlner  needed  that  $300  that  it  would  be  all 
right  for  him  to  take  it"  The  $300  referred 
to  was  evidently  tbe  money  paid  by  Griner 
on  the  interest,  for  which  he  executed  the 
note  to  himself,  which  forms  the  basis  of 
tbis  suit.  It  could  not  have  referred  to  any 
other  sum  of  money.    Upon  getting  that  mes- 
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sage,  Orlner  drew  the  check  In  favor  of  How- 
ard, who  collected  It,  and  Oriuer  received 
the  money  from  him. 

We  need  not  discuss  the  authority  of  the 
three  stockholders  to  appropriate  the  funds 
of  their  corporation  to  the  .payment  of  their 
private  debts.  They  owned  the  whole  of  the 
stock,  and  could  perhaps  use  the  funds  of 
the  corporation  as  they  might  see  fit,  and 
we  will  treat  the  matter  as  though  the  cor- 
poration owed  appellee  on  the  note  executed 
by  him  to  himself,  but  we  conclude  that  the 
testimony  shows  that  it  was  paid.  This,  we 
think.  Is  clear.  Appellee  drevip  the  check  In 
favor  of  Howard  after  Howard  bad  reported 
to  him  what  Oarrett  had  said,  and,  although 
he  may  have  supposed  that  Garrett  intended 
it  as  a  gift,  still  tbe  testimony  of  Howard 
showed  that  he  intended  it  as  a  payment  of 
the  debt  that  the  corporation  owed  Grlner. 
Garrett  said  that  it  would  be  all  right  for 
Grlner  to  take  "that  $300,"  and  what  $300 
could  be  referred  to,  except  the  amount  due 
on  the  note?  No  other  $300,  or  other  amount. 
Is  mentioned  In  the  testimony,  and  nothing 
was  said  in  the  conversation  that  would 
point  to  any  other  $300.  Howard  said  he 
did  not  know  about  Grlner  loaning  the  com- 
pany any  money.  He  simply  told  Grlner 
what  Oarrett  said,  and  it  Is  remarkable  that 
Grlner  did  not  draw  the  check  for  $300,  but 
for  $298.34,  which  lacked  only  a  few  cents 
of  being  the  amount  claimed  to  be  evidenced 
by  the  note.  It  would  be  a  miraculous  coin- 
cidence If  the  money  was  not  Intended  to  pay 
the  note.  Garrett  said  to  take  the  money  to 
pay  "that  $300,"  and  appellee  took  the  prin- 
cipal of  the  note.  It  indicated  that  he  knew 
what  was  meant  by  "that  $300." 

If  Garrett  had  directed  Howard  to  tell 
Grlner  to  take  the  money  of  a  water  com- 
pany, duly  Incorporated,  and  use  it  for  cam- 
paign purposes,  this  court  would  be  slow  to 
place  the  stamp  of  its  approval  on  such  an 
unlawful  diversion  of  the  corporate  funds 
from  their  legitimate  purposes,  but  no  such 
case  is  presented  by  the  evidence.  The  evi- 
dence shows  payment  of  the  debt. 

It  is  true  that  Grlner  testified  that  both 
Garrett  and  De  Montel  knew  that  he  was 
to  use  the  money  for  campaign  purposes, 
but  If  they  did  that  did  not  show  that  they 
were  not  paying  a  debt  of  the  corporation. 
The  statement  that  Garrett  authorized  a 
gift  of  the  money  to  Grlner  is  not  borne  out 
by  the  record.  He  does  not  contradict  tbe 
testimony  of  Howard,  who  bore  the  only  au- 
thority from  Garrett  for  Grlner  to  use  cor- 
porate funds  for  campaign  purposes.  Tbe 
only  authority  to  take  the  money  came 
through  Howard,  and  he  testified  that  Gar- 
rett did  not  tell  him  that  tbe  money  was  to 
be  used  in  furtherance  of  Griner's  campaign. 
Garrett  said  to  Howard,  "Tell  Grlner  th*t 
If  he  needed  that  $300  that  it  would  be  all 


right  for  him  to  take  it,"  and  Howard  stated: 
"When  I  got  home,  I  told  Grlner  what  Gur- 
rett  bad  said,  and  he  then  made  out  tbe 
check  for  the  $298.34,  and  I  took  it  to  tbe 
bank  and  got  the  money  and  gave  it  to  Grln- 
er. Garrett  never  told  me  what  tbe  moaej 
was  for;  what  I  have  stated  is  all  that  be 
told  me  about  It" 

The  Judgment  is  reversed,  and  Judgment 
here  rendered  that  appellee  take  nothing  bjr 
bis  suit  and  pay  all  costs  in  his  behalf  in- 
curred. 


OFFIELD  V.  GATES. 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 

Dec.  2,  1911.)' 

Appeal   and    Erbob    (S   773*)— I>isuisa*i^ 

Failubb  to  File  Bbiefs. 

Where  appellant  without  any  excuse  failed 
to  file  briefs  before  the  time  fixed  for  the  submis- 
sion of  the  cause,  and  the  record  shows  no  fun- 
damental error,  tbe  appeal  will,  on  the  motion  of 
the  appellee,  be  dismissed. 

lEU.  JNote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3104,  3108-3110;  Dec.  Dig. 
i  773.»] 

Appeal  from  District  CJourt,  Foard  Onnty; 
S.  P.  HufT,  Judge. 

Action  between  John  W.  Oflleld  and  J.  T. 
Gates.  From  a  Judgment  for  the  former, 
the  latter  appeals.    Appeal  dismissed. 

W.  N.  (Combes,  for  appellant.  Robt  Cole, 
G.  W.  Walthall,  and  Crudglngton,  Works  4 
Umphres,  for  appellee. 

GRAHAM,  C.  J.  This  cause  is  before  us 
on  a  motion  filed  herein  by  appellee,  on  Nov- 
vember  29,  1911,  to  dismiss  the  appeal  on 
two  grovmda:  First,  because  there  are  no 
such  indorsements  on  the  transcript  as  is 
required  in  rule  2  for  the  government  of  our 
Courts  of  Civil  Appeals  (67  S.  W.  xlli),  and 
because  tbe  record  fails  to  show  that  same 
had  been  filed  under  any  order  of  the  Court 
of  Civil  Appeals;  and,  second,  becaaae  ap- 
pellant has  failed  to  file  any  briefs  for 
appellant,  as  required  by  the  rales  govern- 
ing procedure  In  this  court 

From  an  inspection  of  the  dockets  and  rec- 
ords In  this  court,  we  see  that  on  the  lltb 
day  of  November,  1911,  an  order  was  en- 
tered in  this  court  in  this  cause,  settiui; 
same  for  submission  in  this  court  on  this 
2d  day  of  December,  1911.  An  Inspection 
of  the  record  herein  also  shows  that  no 
briefs  have  been  filed  herein  by  either  party, 
and  the  appellant  has  not  attempted  to  make 
any  excuse  or  explanation  for  tils  failure 
to  file  briefs  herein. 

As  the  law  contemplates  that  the  api>el- 
lee  shall  have  a  copy  of  appellant's  briefs 
at  least  a  reasonable  time  before   the  sub- 


>  Filed  In  the  Court  ot  Ctvtl  Appeals  at  Ft.  Wortli 
Marcb  18,  1911,  and  transferred  to  this  court  Jul;  1. 
1911,  by  order  of  the  Supreme  Court. 
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mission  of  the  cause  In  this  court,  to  the  end 
that  he  may  also  prepare  and  file  bla  briefs 
herein,  should  he  so  desire,  before  the  sub- 
mission of  the  cause  In  this  court,  and  as 
appellee  also  has  a  right  that  the  submis- 
sion of  the  cause  be  not  delayed  in  this 
conrt  except  on  good  cause  shown  and  to 
the  end  that  Justice  may  be  done,  under  the 
record,  as  abovQ  shown,  we  think  the  second 
ground  of  appellee's  motion  should  be  sus- 
tained and  the  appeal  herein  dismissed. 

We  have  examined  the  record  and  find  no 
fundamental  error  apparent  on  the  fbce 
thereof,  and,  because  appellant  has  failed 
to  file  briefs  in  this  court  or  show  an  ex- 
cuse for  falling  so  to  do,  the  cause  will  be 
dismissed  from  the  docket  of  this  court  for 
failure  to  properly  prosecute  the  appeal  here- 
in, and  it  is  so  ordered. 

This  disposition  made  of  the  motion  ren- 
ders It  unnecessary  to  pass  on  the  merits 
of  the  first  ground  urged  therein. 


KNOX  CITY   MILLING   CO.   T.   WARREN 

et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Oct  21,  1911.    On  Motion  for  Rehearing, 

Dec.  2,  1911.) 

1.  CoBPOBATioNs  (i  432»)— Notes— Execu- 
tion—A  uTHOBiTT—ETviDENCE. 

Evidence  held  to  show  that  the  general 
manager  of  a  corporation,  who  executed  the 
note  sued  on,  had  authority  from  defendant  cor- 
poration 80  to  do,  though  no  express  authority 
was  shown. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ff  1726-1737;  Dec.  Dig.  I  432.*] 

oil  Motion  for  Rehearing. 

2.  COBFORATIONS  (|  426*)- AOENCT  OF  GEN- 
ERAL Manaoeb— Neootiablb  Pafeb— Rat- 
ification. 

Where  the  general  manager  of  a  corpora- 
tion transacted  all  its  business,  purchasing 
material,  machinery,  etc.,  for  which  he  borrowed 
money  on  the  corporation  credit,  all  to  the 
knowledge  of  and  without  objection  from  the 
board  of  directors,  the  corporation  may  not 
subsequently  deny  his  authority  to  execute  a 
note  in  the  corporate  name  to  pay  a  loan '  of 
which  the  corporation  had  the  benefit. 

[E2d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ig  1702-1716 ;   Dec.  Dig.  §  426.»1 

Appeal  from  District  Court,  Knox  County; 
J.  A.  P.  Dickson,  Judge. 

Action  by  R.  W.  Warren  against  the  Knox 
City  Milling  Company;  certain  persons  inter- 
-venlng.  Judgment  for  plaintiff  and  interven- 
ers, and  defendant  appeals.    Affirmed. 

R.  E.  Carswell  and  Coombes  &  Coombes, 
for  appellant.  Jas.  A.  Stephens,  for  appellee 
Warren. 

CONNER,  O.  J.  This  suit  was  Instituted 
by  appellee  Warren  against  the  Knox  City 
Milling  Company  to  recover  upon  a  promis- 
sory note  alleged  to  have  been  executed  by 
the  appellant  company  for  the  sum  of  $2,855 


on  April  23,  1910.  Appellant  answered  de- 
nying the  execution  of  the  note  and  charging 
that  it  was  without  consideration  and  void. 
Several  other  parties  intervened  and  set  up 
claims  of  their  own;  but,  inasmuch  as  nO' 
question  is  raised  that  relates  to  these  claims 
or  parties,  they  need  not  be  further  noticed. 
A  trial  before  the  Jury  resulted  in  a  verdict 
and  Judgment  for  the  appellee  and  Interven- 
ers. 

[1]  The  material  question  raised  by  the  as- 
signments of  error  is  whether  the  evidence- 
supports  the  contention  that  J.  W.  Moore, 
who  signed  the  name  of  the  appellant  cor- 
poration to  the  note  in  controversy,  had  au- 
thority to  so  do. 

The  undisputed  evidence  on  the  subject  un- 
der consideration  is  substanially  as  follows: 
During  the  early  part  of  the  year  1909,  J.  W. 
Moore  came  to  Knox  City  with  the  view  of 
promoting  a  milling  business,  and  an  agree- 
ment was  finally  entered  into  by  the  terms 
of  which  certain  citizens  of  Knox  City  made 
certain  donations  in  aid  of  the  project,  and 
certain  others,  including  appellee,  agreed  to- 
take  certain  numbers  of  shares  of  stock  in 
the  association,  which  it  was  agreed  should 
thereafter  be  duly  incorporated  under  the 
laws  of  Texas.  J.  W.  Moore  bought  certain 
lots  for  the  location  of  the  proposed  mill  'and 
began  Its  erection.  It  was  completed  and 
began  operation  with  a  considerable  quanti- 
ty of  grain  for  grinding  some  time  prior  to 
December  1,  1909.  The  association  was  des- 
ignated as  the  Knox  City  Milling  Company, 
and  J.  W.  Moore  was  from  the  beginning 
made  the  general  manager  with  full  author- 
ity to  do  any  and  all  things  necessary  or 
proper  in  the  aid  of  the  enterprise.  In  the 
language  of  one  of  the  witnesses:  "Moore 
bad  full  control  of  the  milling  company's  busi- 
ness. •  •  •  He  had  all  power  to  sign  any- 
thing for  the  milling  company  that  he  wanted 
to,  or  to  pay  out  any  money  that  he  wanted 
to.  In  other  words,  he  was  the  general  man- 
ager for  the  milling  company."  As  such  be 
purchased  material  not  furnished  by  himself 
necessary  for  the  erection  of  the  mill  and  all 
of  the  grain  referred  to.  The  principal  pur- 
chases of  new  machinery,  grain,  etc.,  were 
with  money  borrowed  by  J.  W.  Moore  from 
the  Farmers'  State  Bank;  of  which  appellee 
was  the  president  The  loan  to  Moore  was 
advanced  upon  the  credit  of  the  milling  com- 
pany, but  by  direction  of  3,  W.  Moore  the 
debit  entries  upon  the  books  of  the  bank  were 
made  in  the  name  of  J.  W.  Moore.  Early  in 
December,  1009,  pursuant  to  the  ori^nal 
agreement,  articles  of  incorporation  were 
prepared  naming  J.  W.  Moore  and  appel- 
lee, among  others,  as  directors,  which  were 
duly  forwarded  and  approved  by  the  Secre- 
tary of  State  on  January  10, 1910.  No  meet- 
ing of  the  stockholders  was  ever  thereafter 
had,  save  that  they  appointed  J.  W.  Moore 


»For  other  cues  >••  lama  topic  and  lactlon  NUMBER  In  D«c.  Dig.  &  Am.  Ut(.  Key  No.  SorlM  *  Rep'r  indazw 

t  Writ  of  error  denied  by  Supreme  Court 


Digitized  by 


Google 


1008 


141  SOUTHWESTERN  REPORTER 


(Tex. 


as  geueral  manager  wltb  full  authority  as  by 
him  before  exercised,  and  issued  to  buI>- 
scribers  who  bad  paid  for  their  stock  the 
several  amounts  of  stock  to  which  they  were 
entitled;  J.  W.  Moore  thus  receiving  114 
shares  of  the  par  value  of  $100  each.  There 
were  but  20  other  paid-up  sbares,  of  which  4 
were  Issued  to  appellee  Warren.  Thereafter 
.T.  W.  Moore  directed  the  bank  to  change  the 
debit  entries  from  J.  W.  Moore  to  the  Knox 
City  Milling  Company.  Among  the  items  of 
indebtedness  existing  iu  the  name  of  J.  W. 
Moore  at  the  date  of  the  incorporation  re- 
ferred to  was  one  of  approximately  the  sum 
of  $2,800,  for  which  J.  W.  Moore  gave  a  prom- 
issory note  signed  by  the  Knox  City  Milling 
Company  by  him  as  general  manager.  A 
short  time  later,  when  payment  of  the  note 
last  referred  to  was  sought  by  the  bank,  J. 
W.  Moore  induced  the  appellee  to  advance 
the  money  necessary  therefor,  which  amount- 
ed to  the  sum  of  $2,855,  for  which  the  note 
sued  upon  In  this  suit  was  executed  and  de- 
livered to  appellee  by  J.  W.  Moore  signing 
the  name  of  the  Knox  City  Milling  Company 
thereto  by  talm.  It  is  further  undisputed 
that  the  Knox  City  Milling  Company  after 
its  incorporation  continued  to  operate  the 
mill  by  buying,  grinding,  and  selling  in  pre- 
cisely the  same  manner  as  before.  The  paid- 
up  stock  issued  to  and  received  by  3.  W. 
Moore  represented  in  the  greater  part.  If  not 
altogether,  the  value  of  the  machinery,  ma- 
terial, and  other  property  owned  by  him  and 
used  for  and  In  the  erection  of  the  mill.  The 
remaining  paid-up  stock  we  assume  was  paid 
for  in  money;  it  not  otherwise  appearing. 
Nothing  in  the  evidence  indicates  that  the 
directors  of  the  incorporation  were  ignorant 
of  the  circumstances  hereinbefore  stated,  or 
expressed  any  dissatisfaction  with  Moore's 
management  of  the  business,  or  of  any  of  bis 
acts  in  relation  thereto.  On  the  contrary,  the 
evidence  indicates  that  the  directors  acqui- 
esced in  all  that  he  did;  one  of  the  directors 
being  the  bookkeeper  part  of  the  time  for  the 
milling  company. 

Under  such  circumstances,  authority  from 
the  appellant  corporation  to  J.  W.  Moore  to 
execute  the  note  in  controversy  is  to  be  Im- 
plied, and,  in  the  absence  of  evidence  to  the 
'  contrary,  is  conclusive.  From  the  beginning 
there  was  no  substantial  change  In  the  status 
of  the  parties  or  property,  save  that  the  as- 
sociation became  incorporated,  and  the  mere 
failure  of  the  directorate  to  meet  and  for- 
mally give  specific  authority  to  execute  the 
note  sued  upon  will  not  operate  to  shield  the 
corporation,  in  view  of  the  knowledge  and 
long  acquiescence  of  the  directors  and  of 


the  general  powers  undoubtedly  conferred  np. 
on  Moore,  the  substantial  owner.  Especially 
Is  this  true  when  we  consider  the  further  nn- 
disputed  fact  that  the  corporation  recelred 
and  availed  itself  of  the  benefits,  not  only  of 
the  moneys  furnished  by  the  bank  and  ap- 
pellee, but  also  of  all  of  Moore's  acts  in  the 
promotion  and  management  of  the  buslnen 
both  before  and  after  the  act  of  incorpora- 
tion. See  Toyaho  Creek  Irr.  Co.  v.  Hutcbina, 
21  Tex.  Civ.  App.  274,  52  S.  W.  101;  Grape, 
Sugar  &  Vinegar  Mfg.  Co.  v.  Small,  40  Md. 
395;  Morawetz  on  Private  Corporations  <2d 
Ed.)  S  549;  Tex.  &  St  L.  R.  Co.  v.  Robank, 
60  Tex.  545,  45  Am.  Rep.  208;  W.  M.  W.  & 
N.  W.  Ry.  Co.  V.  Granger,  86  Tex.  350,  24  S. 
W.  795,  40  Am.  St  Rep.  837. 

It  follows  that  the  court,  under  the  evi- 
dence, could  have  properly  instructed  the 
Jury  to  find  for  appellee,  and  hence  that  the 
objections  to  the  admission  of  evidence  and 
to  the  court's  action  In  giving  and  refusing 
charges,  on  the  ground  that  authority  in  i. 
W.  Moore  to  execute  the  note  sued  upon  had 
not  been  shown,  are  all  immaterial. 

The  judgment  Is  therefore  affirmed. 

On  Motion  for  Rehearing. 

[2]  We  were,  perhaps,  not  literally  correct 
In  stating  in  our  original  opinion  tliat  "no 
meeting  of  the  stockholders  was  ever  thereaft- 
er had,  save  that  they  appointed  J.  W.  Moore 
as  general  manager  with  full  authority  ns 
by  him  before  exercised."    This  is  possibly 
misleading,    in   that   the   statement    implies 
that  there  is  direct  evidence  of  a  meeting  of 
the  board  of  directors  after  the  Incorpora- 
tion of  the  milling  company.     Possibly  the 
evidence  as  a  whole  authorizes  this  conclu- 
sion, but  the  only  witness  who  so   testified 
on  the  subject  says  there  was  no  such  meet- 
ing when  a  quorum  was  present    We  regard 
this,  however,  as  immaterial,  for  the  evidence 
shows  that  there  were  meetings  by  the  per- 
sons who  were  designated  as  directors  In  the 
charter  before  and  at  the  time  tUe  charter 
Was  forwarded  to  the  Secretary  of  State  for 
approval  and  in  which  Moore  was  a^eed  up- 
on as  general  manager.    The  evidence  further 
shows  that  after  the  issuance  of  the  charter 
Moore  transacted  all  business  for   tlie  cor- 
poration as  the  general  manager,  and  uudrr 
the  evidence  in  the  case  It  Is  inconceivable 
that  the  board  of  directors  was  without  Imowl- 
edge  of  his  acts  and  of  the  authority  he  ex- 
ercised.   This  being  true,  we  think  the  cor- 
poration cannot  now  be  heard  to  say  that  he 
was  withoutauthorlty.    We  think  the  motion 
for  rehearing  should  be  overruled,  and  it  is 
so  ordered. 
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MARTIN  T.  TAYLOR. 
(Court  of  Civil  Appeals  of  Texas.    AmarlUo. 
Dec.  2,  1911.)! 

1.  JuDQUENT    (S    94&*)— Res    Adjudicata— 
Plea    of    Formeb    Adjudication— Sukti- 

CIENCT. 

A  plea  of  former  adjudication,  wliicb  al- 
leges that  all,  tile  matters  set  up  in  the  answer 
of  defendant  have  been  adjudicated  adversely 
to  him  and  in  favor  of  plaintiff,  in  an  action  be- 
tween the  parties,  as  shown  by  the  pleadings  in 
such  action  and  the  verdict  of  the  jury  and  the 
judgment  of  the  court,  etc.,  sufficiently  shows 
that  the  former  trial  was  on  the  merits ;  the 
nllegation  that  the  judgment  was  rendered  on 
the  verdict  of  the  jury  being  equivalent  to  an 
allegation  of  the  trial  on  the  merits. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  H  1795-1803 ;   Dec.  Dig.  !  9«.*] 

2.  Tbial   (I  68*)— Obdeb  or  Pboof— Dibcbe- 
TiON  OF  Court. 

Under  Sayles'  Ann.  Giv.  St.  1897.  art.  1298, 
authorizing  the  court  in  its  discretion  to  allow  a 
party  to  supply  an  omission  in  testimony,  it  is 
not  error  to  admit  proper  evidence  for  plain- 
tiff after  defendant  has  closed  his  case,  unless 
defendant  will  be  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  168-163 ;    Dec.  Dig.  i  68.*] 

3.  TBiAr,   ({  62*)— BviDBNCB— Rebuttal. 

Where,  in  an  action  on  a  note,  plaintiff 
proved  the  facts  necessary  to  authorize  a  re- 
covery, including  attorney's  fees  prayed  for, 
.  and  defendant  gave  evidence  on  the  issue  of  fail- 
ure of  consideration,  it  was  proper  to  permit 
plaintiff  to  introduce  the  record  of  a  former 
adjucation  of  that  issue  adversely  to  defendant. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ft  14&-150:  Dec  Dig.  {  e2.»] 

4.  PaRTNEBOHIP      (H       101*)- CONTBIBUTION— 

ruBciiASB  OF  Patent  Rights— Consideba- 

TION. 

Where  plaintiff  and  defendant  as  partners 
purchased  patent  right  contracts,  and  plaintiff 
paid  the  entire  price,  and  defendant  gave  plain- 
tiii  a  note  for  oue-half  thereof,  the  fact  that  the 
contracts  were  valueless  did  not  constitute  a 
defense  of  want  of  consideration  by  defendant 
ugaiDst  the  collection  of  the  note  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  155 ;   Dec.  Dig.  {  101.*] 

6.  Tbial  (S  139*)— Question  for  Juby— Evi- 
dence. 

Where  there  is  any  such  legal  evidence  as 

raises  an  issue  of  fact  on  which  fair  men  may 

differ,  the  issue  is  for  the  jury. 
fEd.  Note. — For  other  cases,  see  Trial.  Cent. 

Dig.  $$  332,  333,  338-341 ;   Dec.  Dig.  §  139.*] 

Appeal  from  Dallam  County  Court;  C.  S. 
HaiTlngton,  Judge. 

Action  by  J.  W.  Taylor  ngnliist  J.  T.  Mar- 
tin. From  a  judgment  for  plaiutifr,  defend- 
ant appeals.    Affirmed. 

J.  B.  Synnott,  for  appellant.  R.  E.  Stal- 
ciip,  M.  Cammack,  and  Harrington  &  Moore, 
for  appellee. 

GRAHAM,  C.  J.  The  record  in  this  cause 
shows:  That  on  September  17, 1910,  appellee 
filed  suit  In  the  county  court  of  Dallam  coun- 
ty ugalnst  appellant  to  recover  the  amount 


>  Piled  Id  the  Court  of  Civil  Appeals  at  Ft  Worth 
March  9,  1911,  and  transferred  to  this  court  July  1, 
1911,  by  order  ot  the  Supreme  Court. 


of  principal,  Interest,  and  attorney's  fees, 
alleged'  to  be  due  on  a  promissory  note,  of 
date  September  11,  1909,  executed  by  appel- 
lant and  imyable  on  its  face  to  appellee,  and 
due  12  months  after  its  date;  such  allega- 
tions teing  made  as  if  proven  being  suffi 
clent  to  sustain  a  recovery  as  prayed  for. 
Ttiat  on  November  22,  1910,  appellant  fiUd 
his  original  answer,  containing  a  general 
denial  and  a  plea  of  failure  of  consideration, 
alleging  the  facts  supporting  the  plea,  an4 
prayed  for  relief  accordingly.  That  on  Nov 
ember  26,  1910,  appellee  filed  his  first  sup- 
plemental petition,  containing  a  demurrei 
and  a  plea  of  former  adjudication  of  the 
matter  contained  in  appellant's  plea  of  fail- 
ure of  consideration.  That  on  November  28, 
1910,  appellant  filed  his  first  supplemental 
answer,  consisting  of  exceptions  to  the  suffi- 
ciency of  appellee's  plea  of  former  adjudi- 
cation of  the  matters  pleaded  in  appellant's 
plea  of  failure  of  consideration.  The  record 
does  not  show  any  action  of  the  court  on 
appellee's  said  exception  to  the  sufficiency  of 
appellant's  plea  of  failure  of  consideration, 
but  shows  that  on  November  28,  1910,  Judg- 
ment was  rendered,  overruling  appellant's 
exceptions  to  the  sufficiency  of  appellee's 
plea  of  former  adjudication  of  the  issue  of 
failure  of  consideration,  and  that  to  which 
ruling  appellant  excepted.  On  the  trial  of 
the  case  the  note  was  introduced  as  evidence 
without  objection  as  well  as  proof  showing 
a  right  to  recover  the  item  of  attorney's 
fees  in  the  amount  sued  for.  Evidence  was 
also  introduced  by  appellant  and  appellee 
without  objection,  showing  the  circumstances 
as  well  as  the  purposes  and  consideration 
for  which  the  note  was  executed  and  deliv- 
ered. At  the  conclusion  of  the  trial  before 
a  Jury  on  November  20,  1910,  the  court  be- 
low directed  a  verdict  for  appellee,  and,  the 
verdict  being  so  returned.  Judgment  was 
rendered  for  appellee  against  appellant  for 
the  principal,  interest,  and  attorney's  fees, 
In  the  sum  of  $431.60,  and  appellant  brings 
this  cause  before  this  court  on  the  assign- 
ments of  error  discussed  below. 

[1]  Under  his  first  assignment,  appellant 
complains  that  the  court  below  erred  in  ov- 
erruling his  exception  to  the  sufficiency  of 
appellee's  plea  of  former  adjudication;  the 
specific  ground  of  complaint  being  that  said 
plea  failed  to  specifically  aver  that  the  form- 
er trial  on  the  Issue  involved  was  bad  on 
the  merits. 

The  pleading,  the  sufficiency  of  which  Is 
put  in  issue  under  this  assignment,  reads 
as  follows:  "And  further  specifically  answer- 
ing herein,  If  required  so  to  do,  the  plaintiff,  T. 
W.  Taylor,  says  that  all  the  matters  and  fact.s 
set  up  In  defendant's  original  answer  have 
been  fully  determined  and  adjudged  adverse- 
ly to  the  defendant  and  in  favor  of  the  plain- 
tiff, in  the  cause  No.  249,  entiUed  J.  T.  Mar- 


■For  other  canes  see  same  topic  and  section  NTTUBER  lu  Dec.  Dig.  tt  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
141  S.W.-«4 
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tin  V.  J.  W.  Taylor,  In  the  county  court  of 
Dallam  county,  Tex.,  at  tbe  August,  1910, 

term  thereof,   on    the  day  of  said 

mouth,  which  is  shown  by  the  plaintiff's 
original  petition  and  the  defendant's  orig- 
inal answer,  and  the  verdict  of  the  jury, 
and  the  Judgment  of  the  court,  in  said  cause, 
which  matters  are  all  of  record  in  said  cause 
No.  249  in  this  court,  to  which  reference  is 
made,  and  that  the  parties  to  said  cause  No. 
249  are  the  same  parties  to  this  suit,  and 
that  the  matters  litigated  in  said  suit  were 
the  same  matters  at  issue  in  this  suit,  and 
that  the  matters  and  facts  set  up  in  defend- 
ant's answer  herein  were  fully  determined 
by  said  Judgment  in  cause  No.  249,  and  the 
said  Judgment  still  remains  in  full  force  and 
effect  and  is  in  no  wise  reversed,  satisfied, 
or  made  void  by  said  record,  to  which  ref- 
erence is  hereby  made." 

We  think  said  pleading  sufficient  as 
against  the  objection  urged,  and  the  assign- 
ment will  therefore  be  overruled. 

In  support  of  this  assignment,  appellant 
cites  the  cases  of  Philipowski  v.  Spencer, 
63  Te.T.  604,  McGrady  v.  Monks,  1  Tex.  Civ. 
App.  611,  20  S.  W.  959,  and  James  v.  James, 
81  Tex.  873,  16  S.  W.  1087,  each  of  which 
cases  we  have  carefully  read,  and  we  think, 
when  properly  construed  In  connection  with 
the  questions  disposed  of  therein  severally, 
they  are  not  in  conflict  with  the  conclusions 
reached  by  us  in  this  case. 

We  also  think  the  case  of  Hanrick  v.  Gur- 
ley  et  al.,  93  Tex.  458,  56  S.  W.  330,  fully 
sustains  our  conclusions  on  the  Questions 
under  consideration. 

The  only  objection  urged  to  the  sufficiency 
of  the  pleading  under  consideration  was  that 
it  failed  to  directly  aver  that  trial  had  been 
had  <in  the  merits.  A  reference  to  the  plead- 
ing hereinbefore  copied  will  show  that  it 
does  allege  in  effect  that  the  judgment  was 
rendered  on  the  verdict  of  the  jury,  and  we 
take  it  that  this  is  equivalent  to  an  allega- 
tion of  a  trial  on  the  merits,  if  such  allega- 
tion in  this  case  were  in  fact  necessary. 

[2]  Under  his  fourth  assignment,  appel- 
lant complains  at  the  action  of  the  trial 
court  in  admitting  as  evidence  the  record 
including  the  Judgment  referred  to  In  ap- 
pellee's plea  of  former  adjudication;  the 
specific  complaint  being  that  same  was  ad- 
mitted as  evidence  after  appellant  had 
closed  his  evidence. 

Under  the  ruling  made  by  us  In  dispos- 
ing of  appellant's  first  assignment,  this  evi- 
dence was  admissible  if  offered  at  the  proper 
time;  and  as  the  bill  of  exception  on  which 
this  assignment  is  based  does  not  show  that 
appellant  suffered  any  injury  because  of  said 
evidence  being  Introduced  when  It  was.  If 
in  fact  it  should  have  been  introduced  by 
appellee  as  a  part  of  his  evidence  in  chief, 
this  assignment  should  be  overruled.  See 
articl*  1298,  Sayles'  Revised  ClvU  Statutes 
1897. 


[S]  We  think,  however,  nnder  tbe  plead- 
ings in  this  case,  when  appellee  introduced 
the  note,  and  made  proof  of  the  facts  nec- 
essary to  entitle  him  to  collect  the  attor- 
ney's fees  prayed  for,  he  could  rest  his  case 
and  be  entitled  to  a  Judgment  as  prayed  for 
in  his  original  petition. 

The  court  then  ha^-Ing  permitted  appellant 
to  Introduce  his  evidence  on  tbe  Issue  of 
failure  of  consideration,  It  was  proper  to 
permit  the  appellee  to  Introduce  the  record 
showing  a  former  adjudication  of  that  Is- 
sue adversely  to  appellant,  and,  for  this  ad- 
ditional reason,  this  assignment  will  be 
overruled. 

Under  appellant's  second  assignment,  the 
correctness  of  the  trial  court's  action  in 
giving  a  peremptory  instruction  is  chal- 
lenged; but  we  think  the  same  should  be 
overruled  for  the  reasons  that  the  note  hav- 
ing been  introduced  in  evidence,  and  no  ques- 
tion of  its  execution  being  urged,  and  proof 
having  been  made  without  complaint,  show- 
ing the  right  to  recover  the  amount  of  at- 
torney's fees  sued  for,  and  further  proof 
having  been  made  without  conflict,  showing 
the  issue  of  failure  of  consideration  had  been 
settled  by  a  former  judgment,  there  remain- 
ed no  issue  of  fact  to  l>e  submitted  to  the 
jury. 

[4]  Even  if  the  plea  of  res  adjndicata 
and  the  proof  Introduced  thereunder  did  not 
preclude  a  further  inquiry  Into  tbe  issue, 
we  think  that,  as  the  record  shows  the  note 
sued  on  was  Introduced  in  evidence  without 
objection,  and  the  other  evidence  showing 
that  after  appellee  had  some   negotiations 
with  third  persons  looking  to  the  purchase 
of  certain  patent  right  contracts,  but  before 
a  trade  was  closed,  appellant  and  appellee, 
as  partners,  closed  the  purchase  of  said  con- 
tract, and  in  so  doing  appellee  took    this 
note  for  appellant's   half  of   the  purchase 
price,  appellee  having,  with  appellant's  con- 
sent, paid  the  entire  purchase  price  for  the 
firm,  then  composed  of  appellant  and  appel- 
lee, we  think,  even  If  the  contracts  purchas- 
ed proved  to  be  without  value,  this  would 
constitute  no  defense  by  appellant  as  against 
the  collection  of  the  note;    the  evidence  af- 
firmatively  and    without   question    showing 
that  appellee  parted  with  valuable  property 
as  a  consideration  for  appellant's  execatiog 
and  delivering  to  bim  the  not& 

The  testimony  in  the  record  showing  what 
appellee  said  to  appellant  referring  to  tbe 
value  of  the  contracts  purchased  by  appellee 
and  appellant  were  not  warranties,  bat  at 
most  were  mere  expressions  of  an  opinion 
referring  to  a  matter  about  which  tbe  record 
affirmatively  shows  appellant  knew^  as  much 
as  did  appeUee;  the  record  also  showing 
that  appellant  so  knew  before  and  at  the 
time  the  note  was  executed.  We  therefore 
overrule  appellant's  second  asslgnmoit  of 
error. 
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Appellant  cites  the  cases  of  Potter  v. 
Wheat,  53  Tex.  401,  and  Newberger  v. 
Helntze,  8  Tex.  Civ.  App.  259,  22  S.  W.  867, 
as  supporting  his  contention ;  but  we  think 
neither  of  said  cases  sustain  him. 

[6]  Unquestionably,  It  Is  the  law  that, 
when  there  is  any  such  legal  evidence  as 
raises  an  Issue  of  fact  on  which  fair  and 
honest  men  might  dlfter,  such  iasues  of 
fact  should  be  submitted  to  the  Jury;  but 
in  this  case,  as  we  view  It,  appellant  was 
precluded  by  the  pleading  and  proof  on  res 
adjndicata  from  urging  the  only  issue  of 
fact  sought  to  be  raised  by  bim  as  a  de- 
fense; and,  besides,  If  said  plea  and  proof 
did  not  constitute  a  bar,  we  think  no  issue 
of  fraud  was  raised  by  the  proof  from  dec- 
larations made  by  appellant  to  appellee. 

We  think  that  the  case  of  E^ason  v.  Eason, 
61  Tex.  225,  cited  by  appellee  in  his  brief, 
fully  sustains  the  action  of  the  trial  court 
In  giving  the  peremptory  instruction  com- 
plained of  under  this  assignment,  and  the 
same  will  therefore  be  overruled. 

Under  his  third  assignment,  contention  1? 
made  by  appellant  that  the  trial  court  erred 
in  falling  to  give  bis  first  special  charge, 
reading  as  follows:  "You  are  charged  at 
the  request  of  defendant,  and  same  Is  given 
you  as  a  part  of  this  case,  that,  if  you  find 
from  the  evidence  that  the  defendant  re- 
ceived nothing  valuable  In  consideration  of 
the  note  involved  In  this  suit,  yon  will  find 
for  the  defendant." 

Having  overruled  appellant's  first,  second, 
and  fourth  assignments,  It  follows  that  this 
must  also  be  overruled,  for  the  reasons 
given,  especially  In  overruling  the  second  as- 
signment 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  trial  court  will  be  in 
all  things  afSrmed,  and  it  is  so  ordered. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS 
et  aL  V.  ROGERS. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 
Nov.  29,  1911.) 

1.  Appeal  and  Ebrob  (J  908*)— Jubt  (J 
85*)— R-EviEw— DiscrettoitokTbial  Court 
— Examination  of  Jurors— Scope. 

Though  the  scope  of  the  preliminary  ex- 
amination of  jurors  rests  in  the  discretion  of 
the  trial  judge.  It  may  be  reviewed  by  the 
appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  «  3843;  Dec.  Dig.  {968;* 
Jury,  Dec  Dig.  {  85.*] 

2.  JXJBT    (i  92*)— PKELnilNABT  EXAMINATION 

—  Latino    Foundation    roB    Pebeiiptobt 

Chaixenge. 

The  refusal  of  the  trial  court  to  per- 
mit the  defendant  to  ask  jurors  on  voir  dire 
whether  any  of  them  were  indebted  to  plain- 
tiff's attorney  was  an  abuse  of  discretion  on 
the  part  of  the  trial  court,  for  the  defendant 
had  the  right  to  peremptorily  challenge  jurors, 


and  thf  question  was  proper  to  enable  him  to 
intelligently  exercise  that  right 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  {{  420-422;    Dec.  Dig.  {  92,*] 

3.  Cabbibbs    (S   227*)  —  Cabbiaob   or   LrvE 
Stock— Actions— Issues. 

In  an  action  against  a  railroad  for  dam- 
ages to  a  slilpment  of  bogs,  where  there  was 
DO  allegation  that  the  hogs  were  injnred  by 
reason  of  delay,  evidence  that  the  shipment 
was  not  made  as  soon  as  agreed  upon  was  ir- 
relevant and  Improperly  admitted. 

[Ed.  Note.— For   other  cases,  see   Carriers, 
Cent  Dig.  i  056;    Dec  Dig.  {  227.*] 

4.  Appeal   and   Erbob    (§   699*)- Recobd  — 
Questions  Presented  fob  Review. 

Where  the  record  did  not  show  that  a 
requested  instruction  was  presented  to  the 
trial  court,  and  coctained  neither  the  signa- 
ture of  the  trial  judge  nor  any  recital  that  re- 
quests were  filed,  the  refusal  of  such  request 
cannot  be  reviewed  over  objections  of  the  ap- 
pellee. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2929;   Dec  Dig.  S  699.*] 

5.  Cabbibbs    ({    230*)  —  tiARBiAOE    or   Live 
Stock— Actions— Instructions. 

In  an  action  against  a  railroad  for  inju- 
ries to  a  shipment  of  hogs,  an  instruction  that 
if  the  defendant  failed  to  exercise  ordinary 
care  in  the  handling  of  the  train  so  as  to 
avoid  unusual  jarring,  and  if  such  jarring  in- 
jnred the  hogs,  then  it  would  be  liable,  even 
though  it  transported  the  bogs  with  reasona- 
ble care  and  dispatch,  was  erroneous  and  mis- 
leading, though  upon  close  analysis  it  might 
be  construed  as  allowing  a  recovery  either  lor 
the  Jarring  or  for  delay. 

[Ed.  Note.— For  other  cases,   see   Carriers, 
Cent  Dig.  {  961;   Dec  Dig.  i  230.*] 

6.  Trial  (|  194*)— iNBiBUonoHS  — Weight 
or  Evidence. 

In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  hogs,  some  of  which 
escaped  from  the  stock  pens  and  were  recov- 
ered, an  instruction  that  the  hogs  which  es- 
caped were  not  delivered  with  reasonable  care 
and  dispatch  was  not  upon  the  weight  of  the 
evidence,  for  the  animals  were  never  deliv- 
ered at  all. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  465;    Dec  Dig.  |  194.*] 

7.  Carriebs    (S    230*) —Cabbiaob   or   Live 
Stock— Instructions. 

While  a  carrier  of  live  stock  is,  in  the  ab- 
sence of  a  special  contract  bound  only  to 
transport  shipments  within  a  reasonable  time 
after  they  are  delivered  to  it  an  instruction 
to  that  effect  is  improper  in  an  action  against 
such  carrier,  where  there  was  a  special  con- 
tract to  transport  live  stock  within  a  stated 
time. 

[Ed.   Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  961;   Dec.  Dig.  {  230.*] 

8.  Cabriers    ({    210*)  — Cabbiaob  or   Live 
Stock- Propensities  of  Aniualb. 

It  is  the  duty  of  a  railroad  which  trans- 
ports hogs  to  provide  stock  pens  reasonably 
calculated  to  prevent  their  escape,  and,  while 
a  carrier  of  live  stock  is  not  liable  for  inju- 
ries caused  by  the  inherent  vice  of  the  ani- 
mals, the  railroad  is  liable  for  an  escape  of 
hogs  which  rooted  out  of  pens  not  reasona- 
bly calculated  to  hold  them. 

[Ed.   Note. — For  other   cases,   see   Carriers, 
Cent  Dig.  i  924;   Dec  Dig.  i  210.*] 

Appeal  from  Hays  County  Court;   J.  B. 
Wilson,  Judge. 
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Action  by  W.  J.  Rogers,  Jr.,  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Fisher  &  Fisher  and  Baker,  Botts,  Parker 
&  Garwood,  for  appellants.  Will  G.  Barber 
and  T.  G.  Johnson,  for  appellee. 

JENKINS,  J.  Appellee  brought  suit  to  re- 
cover damages  alleged  to  have  been  sustained 
through  the  negligence  of  appellants  to  a 
shipment  of  hogs  from  Seguin  to  Fowcete, 
alleging  that  by  reason  of  insufficient  pens 
at  Seguin  five  head  of  hogs  escaped  and  were 
lost,  and  by  reason  of  the  manner  in  which 
said  hogs  were  shipped  plaintiff  was  dam- 
aged in  the  amount  sued  for.  Judgment  for 
appellee  for  the  sum  of  $384.13. 

[1, 2]  1.  The  first  assignment  of  error  is  as 
to  the  refusal  of  the  court  to  allow  the  ap- 
jiellant  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  to  inquire  of  the  persons 
summoned  to  serve  as  Jurors  as  to  whether 
or  not  any  of  them  were  Indebted  to  plaln- 
tifT's  attorney  for  any  money.  If  such  had 
been  the  fact,  it  would  not  have  been  cause 
for  challenge;  but  the  privilege  of  peremptory 
challenge  given  by  the  statute  is  a  valuable 
one,  and  a  party  has  the  right  to  inquire  of 
the  Jurors  ns  to  such  matters  as  would  en- 
able liim  to  intelligently  exercise  such  privi- 
lege. This  inquiry  is  within  the  discretion 
of  the  Judge,  but  it  is  a  legal  discretion, 
subject  to  review;  and  while  the  inqniry 
should  be  kept  within  proper  bounds,  and 
an  impertinent  and  irrelevant  question  should 
not  be  permitted,  yet  we  think  the  question 
propounded  was  a  proper  one,  the  answer  to 
which  might  well  influence  a  party  in  mak- 
ing peremptory  clialleuges.  Proverbs,  xxii, 
7;  Davis  V.  Bank,  29  S.  W.  926;  Sailer  v. 
Friedman  Bros.,  130  Mo.  App.  712.  100  S.  W. 
790 ;  Stone  v.  Const.  Co.,  135  Ky.  059,  117  S. 
W.  369;  Marrow  v.  State,  56  Tex.  Or.  R.  519, 
120  S.  W.  419. 

[3]  2.  A  witness  was  permitted,  over  ob- 
jection of  appellants,  to  state  that  it  was 
cold  and  rainiug  at  Seguin  during  the  late 
afternoon  and  night  preceding  plaiutlff's  ship- 
ment out  of  that  station.  The  evidence 
shows  that  appellants  contracted  to  ship  the 
hogs  from  Seguin  by  5  or  6  o'clock  in  the  eve- 
ning, and  that  they  did  not  get  them  out  iiutii 
next  morning;  but  there  was  no  allegation 
that  the  hogs  were  injured  by  reason  of  such 
delay,  for  which  reason  it  was  error  to  ad- 
mit such  testimony.  Lumber  Co.  v.  Lee,  7 
Tex.  Civ.  App.  522,  27  S.  W.  161;  Middle- 
brook  V.  Zapp,  73  Tex.  31,  10  S.  W.  732. 

[4]  3.  Appellants  requested  special  cliarges 
Nos.  4  and  7,  to  the  effect  that  the  Jury 
should  disregard  the  evidence  as  to  damages 
by  reason  of  delay  in  the  shipment.  Appel- 
lee objects  to  a  consideration  of  special 
charge  No  4,  because  it  does  not  appear 
from  the  record  tliat  the  same  was  presented 


to  the  court,  and  either  given  or  refused. 
In  this  connection,  we  wish  to  say  tliat  the 
clerk  has  not  properly  made  np  the  record 
as  to  any  of  the  special  charges.  With  the 
exception  of  No.  4,  he  lias  simply  writt«i 
under  the  requested  diarge  "givoi,"  or  "re- 
fused"; but  the  record  does  not  show  the 
signature  of  the  presiding  Jndge^  nor  that 
any  of  the  special  charges  were  filed.  No 
objection  is  made,  however,  to  any  of  these 
cliarges  except  as  to  No.  4.  In  the  state  of 
the  record  we  cannot  consider  special  charge 
No.  4  as  having  been  requested.  Si)ecial 
cliarge  No.  7,  however,  should  liave  l>eeu 
given. 

[S]  4.  Error  is  assigned  on  the  charge  of 
the  court  from  wMch  we  make  the  following 
excerpt:   "If  either  of  the  defendants  failed 
to  exercise  ordinary  care  in  the  Iiandling  of 
the  train  to  avoid  any  unnecessary  and  un- 
usual Jarring  or  Jolting  of  the  cars,  and  if 
as  the  direct  and  proximate  result  thereof 
injury  occurred  to  the  animals,  then  for  such 
injury  the  defendant  failing  to  exercise  such 
care  would  be  responsible  to  plaintiff,  even 
though  it  transported  and  delivered  the  hogs 
with  reasonable  care  and  dispatch."    Appel- 
lee insists  that  the  whole  charge,  taken  to- 
gether, shows  that  the  court  meant   to  in- 
struct the  Jury  that  they  could  find  for  ap- 
pellee as  to  damages  which  may  have  been 
suffered  by  delay  in  transportation  and  as  to 
damages  which  may  have  been  suffered  by 
reason  of  the  rough  manner  In  which  the 
animals    were   transported,    and   that  these 
items  of  damages  were  to  be  considered  sep- 
arately, and  that  the  words,  "even  though  it 
transported  and  delivered  the  hogs  with  rea- 
sonable care  and  dispatch,"  were  meant  to 
instruct  the  Jury  that  they  could  allow  dam- 
ages for  rough  handling,  although  there  was 
no  delay.    The  charge  may,  upon  careful  and 
ingenious  analysis,  admit  of  this  construc- 
tion, but  we  thiuk  that  to  the  apprehension 
of  a  Jury  the  charge  was  contradictory  and 
confusing,  and   that  giving  the  same   ^ras 
error.    Baker  v.  Ashe,  80  Tex.  356,  16  S.  "W. 
30;   Gonzales  v.  Adoue,  94  Tex.  124,  iSSi,  5S 
S.  W.  031 ;   KIrby  v.  Dlckerson,  42  Tex.  Civ. 
App.  TjfU.  94  S.  W.  155,  156;    Railway  Go.  v. 
Anderson,  124  S.  W.  1003;    Poultra  v.   Mar- 
tin, 133  S.  W.  728;   Railway  Co.  ▼.  Warner, 
88  Tex.  642,  32  S.  W.  868.     In  Edwards  t. 
Dickson,  66  Tex.  613,  2  S.  W.  718,  Mr.  Jas- 
tice  Gaines,  speaking  for  the  court  witli  ref- 
erence  to    the   charge   in   that   case,    said: 
"This  is  in  conflict  with  a  previous    para- 
graph of  the  charge,  and,  however  one  learn- 
ed in  the  law  might  construe  the   several 
paragraphs  upon  this  branch  of   tbe    case 
when  taken  together,  it   is  clear  that    the 
particular  instruction  under  discussion    was 
calculated  to  mislead  the  Jury  to  appellant's 
prejudice,  and  is  reversible  error." 

[(]  5.  Appellants  complain  of  the  charge  of 
the  court  as  to  the  measure  of  damages  for 
the  bogs  alleged  to  have  been  lost   at  the 
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station  of  Seguln,  alleging  that  said  portion 
of  tile  charge  is  on  the  weight  of  the  eri- 
dence.  in  that  it.  In  effect.  Instructs  the  jury 
that  the  hogs  were  not  delivered  with  rea- 
sonable care  and  dispatch.  This  Is  true  as 
to  the  hogs  that  escaped.  XTiey  were  not 
delivered  at  all,  and  therefor  were  not  deliv- 
ered with  reasonable  care  and  dispatch. 
This  part  of  the  charge  relates  only  to  the 
hogs  that  escaped  and  was  not  error. 

[7]  6.  Appellants,  under  their  twelfth  as- 
signment of  error,  submit  the  following 
proposition:  "In  the  absence  of  a  siKcial 
contract,  the  carrier  of  live  stock  rests  under 
the  duty  only  of  forwarding  and  transport- 
ing the  shipments  delivered  it  within  a  rea- 
sonable time  after  delivery;  and,  where  it 
forwards  the  shipment  in  the  first  available 
train,  it  lias  compiled  with  the  requirements 
Imposed  by  law."  While  this  Is  a  correct 
proposition  of  law,  it  is  not  applicable  to  the 
facts  of  this  case,  inasmuch  as  the  plaintiff 
alleged  a  special  contract  to  ship  said  bogs 
out  by  5  or  6  o'clock  In  the  evening,  and 
the  evidence  sustains  this  allegation  and 
shows  that  they  were  not  shipped  oat  until 
the  next  morning.  Said  charge  should  not 
have  been  given  for  the  further  reason  that 
plaintiff  did  not  allege  any  damages  by 
reason  of  delay  in  beginning  said  shipment 
Damages  were  claimed  for  delay  after  said 
shipment  began. 

[t]  7.  Appellants  complain  of  the  refusal 
of  the  court  to  give  special  charge  No.  5,  re- 
quested by  them,  as  follows:  "In  this  case 
you  are  Instructed  that  under  and  by  vir- 
tue of  the  third  stipulation  of  the  contract 
of  shipment  entered  into  between  plaintiff 
and  the  defendant,  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company, 
plaintiff  expressly  agreed  to  hold  said  de- 
fendant harmless  against  all  damages,  loss, 
or  injury  which  said  shipment  may  have  sus- 
tained by  reason  of  the  stock  being  Injured 
by  their  inherent  viciousness  or  natural 
propensities;  and  in  this  connection  you  are 
further  instructed  ■  that.  If  from  the  evi- 
dence yon  find  the  hogs,  alleged  to  have  been 
lost  at  the  station  of  Seguin  by  reason  of 
their  natural  and  inherent  characteristics 
and  propensities,  rooted  out  of  the  {lens  in 
which  they  were  placed  and  escapeid.  that 
this  is  a  matter  for  which  the  plaintiff  can- 
not recover."  The  abstract  proposition  of 
law  contained  In  the  charge  Is  correctly 
stated  therein,  but  It  does  not  follow  that, 
because  It  Is  the  natural  propensity  of  hogs 
to  root,  ap])ellant8  would  not  be  responsi- 
ble for  their  rooting  out  of  the  pens.  Such 
propensities  must  be  presumed  to  have  been 
known  to  appellant,  for  which  reason  It 
was  the  duty  of  appellant,  In  the  exercise  of 
ordinary  care,  to  provide  pens  reasonably 
calculated  to  hold  the  hogs,  notwithstanding 
such  propensities.  The  evidence  in  this  case 
seems  to  indicate  that  appellants  were  neg- 


ligent in  not  furnishing  pens  which  were 
reasonably  calculated  to  hold  the  hogs. 

For  the  reasons  herein  stated,  the  Judg- 
ment in  this  case  Is  reversed,  and  this  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


AMERICAN  CONST.  CO.  v.  CASWELL,  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Nov.  15,  1911.     Rehearing  Denied 

Dec  20,  1011.) 

1.  Dauageb  (I  40*)  —  El-emknts  — Loss  of 
Profits. 

Loss  of  profits  of  an  established  business 
when  properly  proven  are  allowable  as  an  ele- 
ment of  damages. 

[Bid.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {$  72-88;    Dec.  Dig.  |  40.«] 

2.  Damages  (S  190*) —Evidence  — Weight 
AND  Sufficiency— Loss  of  Profits. 

While  loss  of  profits  alleged  as  an  element 
of  dainag«B  cannot  be  recovered  unless  the 
amount  be  shown  by  competent  evidence  with 
reasonable  certainty,  and  where  profits  are 
merely  speculative  and  conjectural,  and  can- 
not he  ascertained  with  reasonable  certainty, 
no  allowance  therefor  can  be  made,  yet  tb« 
amount  need  not  be  reduced  to  an  exact  cal- 
culation before  recovery  can  be  had. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent.  Dig.  |  613;    Dec.  Dig.  §  190.*] 

3.  MuNioiPAx  Corporations  (|  671*)— Ob- 
struction OF  Street— Action  roB  Dauag- 
eb—Special  Damages. 

While  injuries  suffered  by  the  unlawful 
obstruction  of  a  street  which  are  common  to 
the  public  are  not  recoverable  at  the  suit  of 
an  individual,  and  it  is  not  .enough  that  a  par- 
ty has  suffered  more  damages  than  others, 
but  it  must  be  of  a  different  character  from 
that  sustained  by  the  pubUc,  loss  of  profits  to 
an  established  business  from  the  wroni^ul 
obstruction  of  a  street  is  a  damage  peculiar 
to  the  person  so  injured,  even  though  there 
are  others  similarly  situated  who  may  be  dam- 
aged in  the  same  way. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1447;  Dec.  Dig.  g 
071.*] 

4.  Evidence  (§  474*)— Opinion  Evidence- 
Conclusions  AND  Matters  of  Opinion- 
Cause  and  Effect— Loss  of  Business. 

In  an  action  against  a  contractor  for 
damages  to  pUdntiff's  business  from  an  unlaw- 
ful obstmction  of  the  side  of  the  street  on 
which  plaintifTs  place  of  business  was  locat- 
ed, the  opinions  of  nonexpert  witnesses  wlio 
had  testified  as  to  the  facts  on  which  they 
based  their  opinions  that  the  effect  wag  lu 
turn  travel  from  the  front  of  plaintiff's  place 
of  business  whereby  his  trade  was  diminished, 
were  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2219;    Dec  Dig.  f  474.*] 

6.  Appeal  and  Error  (|  1050*)— Harmless 
Error— Admission  of  Evidence. 
The  admission  of  the  opinions  of  nonex- 
pert witnesses,  based  on  facts  as  to  which 
they  bad  testified  fully,  as  to  the  effect  on 
plaintiff's  business  by  an  obstruction  in  the 
street,  was  not  reversible  error,  wli«re  the  ju- 
ry could  not  have  reasonably  come  to  a  dif- 
ferent conclusion  from  sucIT  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4153-4160;  Dec  Dig.  f 
1050.*] 
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6.  Dauaoes  (I  190*) —EriDENCK— Loss  OT 
Pbofits. 

In  an  action  against  a  contractor  for  dam- 
ages to  an  established  business  from  an  un- 
lawful obstruction  of  the  street,  proof  as  to 
the  loss  of  gross  profits,  and  further  proof 
that  loss  in  the  gross  profits  was  the  loss  in 
the  net  profits  since  the  expenses  were  the 
same,  is  sufficiently  certain  as  a  basis  for  a 
verdict  allowing  loss  of  profits  as  an  element 
of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  613;   Dec.  Dig.  {  190.*] 

7.  Dauaoes  (8  137*)— Excessive  Damages- 
Loss  OF  PBOnXB. 

Where  the  evidence  in  an  action  for  dam- 
ages from  the  obstraction  of  a  street  was 
that  plaintiff's  sales  in  a  certain  time  amount- 
ed to  $8,400,  and  that  compared  with  the  pre- 
ceding year  the  business  in  a  certain  time  in- 
creased 27  per  cent.,  and  that  but  for  such 
obstmction  business  would  have  increased  27 
per  cent.,  so  that  the  business  for  the  period 
of  the  obstruction  would  amount  to  $10,700 
while  actual  business  during  that  period  showed 
a  loss  of  $3,600,  and  that  his  profits  were  40 
per  cent,  or  equivalent  to  $1,415,  held,  that  a 
judgment  for  $1,250  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  399;    Dec  Dig.  {  137.*] 

8.  Trial  (S  252*)— Instbuotions— Contobm- 
iTT  TO  Evidence. 

Where  it  appeared,  in  an  action  for  dam- 
ages to  business  from  an  unlawful  obstruc- 
tion of  a  street,  that  the  lawful  use  of  one- 
third  of  the  street  for  building  operations  car- 
ried on  opposite  to  plaintiff's  place  of  business 
had  not  decreased  his  business,  a  charge  ig- 
noring the  fact  that  defendant  nad  a  right  to 
use  one- third  of  the  street,  and  not  instruct- 
ing the  jury  in  the  event  of  finding  for  the 
plaintiff  to  deduct  from  plaintiff's  loss  of  profits 
the  amount  that  he  would  have  lost  by  r«a- 
.  son  of  the  use  of  one-third  of  the  street,  is 
not  erroneous,  since  there  was  no  evidence  on 
which  it  could  be  based. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  596-612;   Dec  Dig,  |  252.*] 

9.  Tbial  (§  194*)— Irstbuctions  — WmaHT 
OF  Evidence. 

A  charge  in  on  action  for  damages  to 
business  from  the  obstruction  of  a  street,  stat- 
ing the  allegations  of  the  plaintiff  as  to  the 
conditions  from  which  he  claims  to  have  suf- 
fered damages,  is  not  objectionable  as  a  charge 
upon  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  194.*] 

10.  MuNiciPAi.  Cobforations  (8  671*)— TJsE 
OF  Stbeets — Ordinances. 

Under  a  city  ordinance  providing  that  it 
shall  not  be  lawful  for  any  person  constructing 
a  building  to  use  or  occupy  more  than  one- 
third  of  the  street,  a  contractor  had  the  right 
to  use  one-third  of  the  street  for  the  deposit 
of  building  material,  but  the  erection  of  a 
fence  outside  of  such  material  without  an  or- 
dinance of  the  city  council  authorizing  it  was 
unlawful. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1449;  Dec  Dig.  8 
671.*] 

11.  Municipal  Oobpobations  (8  698*)- Ob- 
struction OF  Streets  —  Action  fob  Dam- 
age— Vebdict. 

Under  a  charge  in  an  action  for  damages 
to  business  from  obstruction  of  a  street  by  a 
contractor,  that  if  "there  was  a  reasonable 
necessity  tor  the  erection  and  maintenance  of 
said   fence   and   buildings   by   defendant  com- 


pany, to  enable  it  to  erect  the  baOdings 
*  *  *  and  that  the  defendant  company  did 
not  leave  the  street  in  an  unsafe  or  danger- 
ous condition,  or  that  said  defendant  had  not 
used  it  in  an  unreasonable  manner  for  an  un- 
reasonable time,  then  you  are  instructed  to 
return  a  verdict  for  the  defendant,"  a  verdict 
awarding  the  damages  to  the  plaintiff  is  in 
effect  a  finding  that  the  fence  erected  by  de- 
fendant was  either  unnecessary  or  that  it  was 
maintained  for  an  unreasonable  length  of  time. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  698.*] 

12.  MuNICrPAL  COBFOBATIONS  (8  698*)— Ob- 
BTBTJCTION  OF  SXEKET— ACTION  FOB  DAMAG- 
ES—EVIDENCE. 

Evidence  in  an  action  for  damages  to  basi- 
ness  from  the  obstruction  of  a  street  by  a 
contractor  held  to  sustain  a  finding  that  a  fence 
erected  by  the  contractor  was  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Dec.  Dig,  {  698.*] 

13.  MUNICIPAI,  CORPORATIONS    (8   671*)— PbO- 

ceedings  by  citt  counciif--obmnako»— 

Validity. 

A  recital  in  the  minutes  of  a  city  council 
that  a  petition  from  an  architect,  representing 
a  contractor,  asking  permission  to  erect  a 
fence  around  a  portion  of  the  property  on 
which  a  new  building  was  to  be  erected,  in- 
cluding a  portion  of  the  street  and  alley,  with 
the  recommendation  of  the  board  of  fire  com- 
missioners that  the  request  be  granted,  and 
that  on  motion  the  request  was  granted,  did 
not  constitute  an  ordinance,  valid  as  a  grant 
of  the  authority  sought,  and  hence  the  con- 
tractor bad  no  legal  right  to  fence  in  the 
building  materials  deposited  in  the  street  >u>d 
his  right  was  not  legalized  by  an  ordinance  re- 
quiring all  persons  making  excavations  ad- 
joining any  street  to  fence  the  same,  since  the 
purpose  of  such  ordinance  was  to  require  that 
the  fence  be  built  on  the  line  of  the  lot  and 
not  in  the  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1449;  Dec  Dig.  f 
671.*] 

14.  Evidence  (8  613*)— Opinion  Bvidkko*— 
constbucnon  of  building — evidknck. 

In  an  action  for  damages  from  the  ob- 
struction of  a  street  by  a  contractor,  testi- 
mony by  an  expert  builder  that  a  fence  sach 
as  was  built  was  in  his  opinion  necessary  to 
the  construction  of  a  building,  was  admissible. 
[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  88  2317,  2318;   Dec  Dig.  8  513.*] 

15.  Appeal  and  Ebhob  (8  1056*)  —  Habk- 
LES8  Ebrob— Admission  of  Etidencb. 

Error  in  excluding  expert  evidence  as  to 
the  necessity  of  a  fence  erected  in  a  street  by 
a  contractor  was  harmless,  where  such  fence 
was  unlawful  without  regard  to  Its  necessity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4187-4193;  Dec  Dig.  f 
1056.*] 

Appeal  from  District  Court,  Tiavla  Coun- 
ty;  George  Calhoun,  Judge. 

Action  by  Clyde  D.  Caswell  and  otbets 
against  the  American  Construction  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Baker,  Botts,  Parker  ft  Garwood,  for  ap- 
pellant Gregory,  Batts  &  Brooks,  for  ap- 
pellees. 

JENKINS,  J.  Appellees  brought  this  suit 
to  recover  from  appellant  damages  in  the 
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sum  pf  11,990,  alleged  to  have  been  sustained 
by  the  erection  and  maintenance  of  a  fence 
around  the  site  of  -what  is  known  as  the  Llt- 
tlefield  Building,  being  erected  by  appellant 
on  a  lot  69x160  feet  at  the  comer  of  Ck)n- 
gress  avenue  and  Sixth  street,  in  the  city  of 
Austin,  Tex.,  and  the  erection  of  two  tempo- 
rary wooden  buildings  in  said  Inclosure.  Ap- 
pellees alleged  that  by  reason  of  the  erection 
of  said  structures  light  and  air  were  shut 
off  from  their  place  of  business,  rendering 
the  same  hot,  dark,  and  uncomfortable,  and 
that  travel  was  diverted  from  in  front  of 
their  place  of  business,  whereby  their  busi- 
ness was  greatly  decreased,  and  they  lost 
the  profits  on  the  goods  which  they  would 
otherwise  have  sold.  The  Jury  returned  a 
verdict  for  appellees  for  $1,250,  and  judg- 
ment was  entered  for  that  amount,  from 
which  Judgment  appellant  has  duly  prosecut- 
ed an  appeal. 

Findings  of  Fact 

Appellant  was  a  contractor  for  the  erec- 
tion of  a  building  on  the  lot  described  in 
appellees'  petition.  By  an  ordinance  of  the 
city  of  Austin,  builders  were  permitted  to 
use  one-third  of  the  street  in  front  of  the 
lot  upon  which  buildings  were  being  erected 
for  the  purpose  of  placing  building  material 
thereon,  but  there  was  no  ordinance  allow- 
ing a  portion  of  a  street  to  be  fenced.  On 
January  6,  1910,  Page  &  Bro.  the  architects 
of  said  building,  petitioned  the  city  council 
to  be  allowed  to  fence  one-third  of  Congress 
avenue  in  front  of  said  lot  and  one-third  of 
Sixth  street  on  the  side  of  said  lot,  such 
fence  to  be  seven  feet  in  height  to  be  built 
of  1x10  planks.  On  January  29,  1910,  this 
petition  was  indorsed  on  the  back  thereof: 
"Unanimously  granted  by  the  Fire  Commis- 
sioners. [Signed]  S.  B.  Kinney,  Acting  Re- 
corder." On  February  1, 1910,  the  city  council 
of  Austin  passed  a  resolution  granting  said 
request.  Page  &  Bro.  in  tUs  matter  were 
acting  for  appellant  On  February  8th,  up- 
on petition  of  appellant,  said  city  council 
passed  a  resolution  granting  it  permission  to 
erect  two  temporary  wooden  sheds  within 
said  Inclosnre,  to  protect  its  boilers,  etc. 
About  February  16,  1910,  appellant  erected 
said  fence  and  sheds,  as  indicated  in  said 
petitions,  and  the  same  remained  up  to  and 
including  the  time  this  case  was  tried  in  the 
district  court  of  Tnavls  county. 

Congress  avenue  runs  north  and  south, 
and  Is  120  feet  wide.  There  is  a  double 
track  of  street  railroad  on  said  avenue. 
Sixth  street  runs  east  and  west.  There  Is 
a  track  of  street  railroad  on  said  Sixth 
street  The  fence  extended  the  full  length 
of  said  lot  on  Sixth  street  up  Congress  ave- 
nue the  width  of  said  lot,  and  back  to  the 
northwest  comer  of  same.  Appellees  were 
in  the  Jewelry,  sporting  goods  (guns,  fishing 
tackle,  etc.),  and  pawnbroklng  business. 
Their  place  of  business  was  on  the  east  side 
of  Congress  avenue,  four  doors  north  of  the 


Uttlefleld  lot  By  reason  of  said  fence  per- 
sons going  south  on  the  east  side  of  said  av- 
enue and  desiring  to  continue  south  on  same, 
or  east  on  Sixth  street  were  compelled  to  turn 
west  after  passing  appellees'  place  of  business 
to  the  northwest  comer  of  said  fence,  and 
pass  along  said  fence  to  the  southwest  comer 
of  same  and  east  on  Sixth  street,  or  diago- 
nally across  Sixth  street  to  east  side  of  ave- 
nue. The  passageway  between  said  fence  and 
said  street  railways  was  about  12  feet  in 
width.  An  ordinance  of  the  city  of  Austin  re- 
quired that  vehicles  traveling  north  on  the  av- 
enue should  pass  to  the  east  side  of  the  rail- 
way track,  and  those  traveling  west  on  Sixth 
street  should  pass  to  the  north  side  of  the 
railway  track.  By  reason  of  the  narrowness 
of  the  passage  between  said  fence  and  rail- 
way track,  there  was  some  danger  to  pedes- 
trians in  traveling  the  same.  Persons  going 
north  on  the  east  side  of  the  avenue,  being 
imable  to  see  through  said  fence  or  around 
the  same,  could  not  tell  how  far  north  it 
extended;  and  persons  going  either  north  or 
south  could  not,  for  the  same  reason,  tell 
whether  or  not  vehicles  were  likely  to  turn 
the  comer  into  said  passway.  By  reason  of 
these  facts  the.  south  breeze  was  shot  off 
from  plaintiffs  place  of  business,  rendering 
the  same  uncomfortable,  and  travel  was  di- 
verted to  a  great  extent  from  in  front  of 
their  said  place  of  business. 

Plaintiffs  were  conducting  a  well-establish- 
ed business,  and  their  trade  fell  off  from  the 
1st  of  March  to  the  trial  of  this  case,  Sep- 
tember 12-16,  1910,  and  their  losses  in  profits, 
which  the  evidence  Indicates  they  otherwise 
would  have  made,  were  equal  to  the  amount 
of  the  judgment  in  their  favor.  This  loss 
of  trade  did  not  arise  from  trade  conditions; 
the  trade  in  the  city  of  Austin  for  1910  be- 
ing as  good  as  it  was  In  1900.  Nor  did  it 
arise  from  decrease  of  stock  carried  by  ap- 
pellees. In  fact,  the  evidence  indicates  to  a 
reasonable  certainty  that  the  decrease  of  ap- 
pellees' business,  and  consequent  loss  of 
profits,  was  due  solely  to  the  obstruction  of 
travel,  caused  by  the  erection  and  mainte- 
nance of  said  fence. 

Opinion. 

The  principal  Issue  in  this  case  is  as  to 
whether  loss  of  profits  occasioned  by  the  erec- 
tion of  said  fence  is  a  proper  element  of 
damage. 

[1]  1.  Appellant  contends  that  damages  on 
account  of  loss  of  profits  are  not  recoverable 
In  any  case.  The  courts  of  this  state  hold 
to  the  contrary.  Railway  Co.  v.  De  Groff, 
102  Tex.  440,  118  S.  W.  184,  21  L.  R.  A. 
(N.  S.)  749;  Railway  Co.  v.  Lackey,  12  Tex. 
Civ.  App.  233,  33  S.  W.  768;  San  Antonio  v. 
Royal  (Sup.)  16  S.  W.  1101.  Railway  Co.  ▼. 
De  Groff  was  a  suit  to  recover  damages  to 
the  business  of  a  hotel  by  reason  of  the  noise 
and  obstruction  occasioned  by  railroad  tracks 
and  the  operation  of  oars.  In  Railway  Com- 
pany T.  Lackey,  damages  were  allowed  for 
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Injury  to  a  millinery  business,  occasioned  by 
stopping  cars  in  front  of  plaintiff's  place  of 
business.  In  San  Antonio  v.  Koynl  damages 
for  prospective  profits  In  business  were  al- 
lowed by  reason  of  plaintiff's  being  unlaw- 
fully ejected  from  a  huckster  stand.  For 
additional  authorities  holding  tliat  loss  of 
l.Toflts,  when  properly  proven,  are  allowable 
as  an  elem«it  of  damage,  see  Harrey  v.  Ball- 
road  Co.,  90  Ga.  66,  15  S.  E.  783;  Goebel  v. 
Hough,  26  Minn.  253,  2  N.  W.  84T ;  Lawsotf 
V.  Price,  45  Md.  124;  Shafer  v.  Wilson,  44 
Md.  268;  White  v.  Moseley,  8  Pick.  (Mass.) 
356;  Oliver  v.  Perkins,  92  Mich.  304,  52  X. 
W.  609;  Schiffman  v.  Peerless,  etc.,  Co.,  13 
Cal.  App.  600,  110  Pac.  460;  French  v.  Con- 
necticut, etc.,  Co.,  145  Mass.  261,  14  N.  E. 
113;  Lambert  v.  Haskell,  80  Cal.  611,  22  Pac. 
327;  Klingman  v.  Kaclne,  etc.,  Co.,  149  Iowa, 
634,  128  N.  W.  1109;  Gagnon  v.  Sperry  & 
Co.,  206  Mass.  547,  92  N.  E.  761;  Kitchen  v. 
Philbln,  2  Neb.  (Unof.)  340,  90  N.  W.  487; 
Burruss  v.  Blues,  94  Va.  413,  26  S.  E.  875; 
Stetson  V.  Faxon,  19  Pick.  (Mass.)  147,  31 
Am.  Dec.  123. 

[2]  2.  One  reason  assigned  by  appellant 
why  loss  of  profits  cannot  be  made  the  basis 
for  damages  is  that  the  same  are  merely  con- 
jectural and  necessarily  uncertain.  We  do 
not  understand  that  the  courts  of  this,  or  of 
any  other  state,  have  held  that  loss  of  profits 
can  be  recovered  as  an  element  of  damages, 
\mless  the  amount  of  such  lost  profits  be 
show^n  by  competent  evidence  with  reasonable 
certainty.  In  Railway  Co.  v.  De  Groft,  su- 
pra, our  Supreme  Court,  referring  to  the 
case  of  Railway  Company  v.  Hardey,  112  Ga. 
004,  37  S.  E.  888,  52  L.  R.  A.  396,  said:  "The 
action  was  to  recover  damages  against  a 
railway  company  for  obstructing  the  way  by 
which  persons  usually  did  and  would  pass  in 
going  to  a  house  on  a  public  street,  where 
plaintiff  did  business.  The  complaint  was 
that  the  obstruction  prevented  persons  who 
had  and  would  have  traded  with  plaintiff  at 
that  place  from  doing  so,  and  thereby  his 
business  was  injured.  The  railroad  company 
contended  that  such  damages  were  specu- 
lative and  not  the  subject  of  a  legal  action. 
In  cases  where  these  elements  are  merely 
speculative  and  conjectural,  and  cannot  be 
ascertained  with  reasonable  certainty,  no  al- 
lowance should  be  made  therefor.  This  does 
not  mean  that  the  amounts  of  these  elements 
of  damage  should  necessarily  be  reduced  to 
an  exact  calculation  l)efore  recovery  could 
be  bad,  but  there  must  be  sulfident  data  to 
enable  a  Jury,  with  a  reasonable  degree  of 
certainty  and  exactness,  to  ascertain  the  loss. 
In  Chapman  v.  Kirby,  49  111.  212,  it  was  said 
that  in  such  cases  we  cannot  expect  that  the 
precise  extent  of  damages  can  be  shown  by 
demonstration,  but  that  it  is  only  required 
that  they  be  ascertained  with  a  reasonable 
degree  of  certainty."  This  Is  true  in  all  cas- 
es of  tort,  and  in  many  cases  where  damages 
are  recoverable  for  breach  of  contract.    Per- 


sonal injury  suits  where  damages  are  sought 
by  reason  of  diminished  capacity  to  earn 
wages  in  the  future  Illustrate  this  cliaracter 
of  cases. 

[3]  3.  As    another   reason   why    appellees 
should  not  be  allowed  to  recover  in  thb  case, 
appellants   allege   that   the   injury   suffered 
by  them  by  reason  of  the  obstruction  of  tb« 
street  was  such  as  was  common  to  all.  In- 
juries suffered  by  reosou  of  the  unlawful  ob- 
struction of  a  street  which  are  common  to 
the  public  are  not  recoverable  at  the  suit 
of  an  Individual.     In  such  case,  "it  is  uut 
enough  that  a  party  has  suffered  more  dam- 
ages tlian  others.     It  must  be  of  a  diererent 
character,  special  and  apart  from  that  which 
the  public  in  general  sustains."    Stufflebeaui 
V.  Montgomery,  3  Idaho  (Hash.)  20,  26  I'ac. 
125.    This  does  not  mean  that  the  complaiu- 
ant  must  necessarily  be  the  only  sufferer  b; 
reason  of  the  wrong  complained  of.    If  sev- 
eral persons  should  fall  in  a  ditch  dug  across 
a  street  and  negligently  left  open,  and  each 
should  have  his  leg  broken  by  such  fall,  the 
injury  suffered  by  each  would  be  peculiar 
to  him  as  distinguislied  from  the  inconven- 
ience experienced  by  the  public  by  reason  uf 
being  temporarily  unable  to  travel  on  such 
street    We  think  that  loss  of  profits  by  tea- 
son  of  the  wrongful  obstruction  of  a  street 
Is  a  damage  peculiar  to  the  person  thus  in- 
jured, even  though  others  similarly  situated 
may  be  damaged  in  like  manner.     In  Kail- 
way  Co.  T.  De  Groff,  supra,  the  court  quotes 
with  approval  from  the  case  of  Railway  Co. 
V.   Hardey,   above   referred   to,   as  follows: 
"We  think,  on  the  contrary,  that  It  is  well 
established  by  this  court  that  illegally  ob- 
structing and  continuing  to  obstruct  a  pub- 
lic street,  so  as  to  prevent  the  customers  of 
a  merchant  from  getting  to  his  store  is  in- 
flicting upon  him  a  special  wrong,  not  shared 
in  by  the, public  at  large,  for  which  he  is 
entitled  to  maintain  an  action  for  damages. 

Appellant  says  that  appellees  had  no  vest- 
ed right  In  the  public  travel  on  the  obstruct- 
ed street.  If  by  this  is  meant  that  right  of 
the  public  to  travel  on  said  street  was  no 
particular  concern  of  appellees,  the  state- 
ment Is  correct,  and  appellees  could  not  re- 
cover on  accoimt  of  the  unlawful  Interfei^ 
ence  with  such  right  But  appellees  had  a 
Tested  right  to  conduct  their  business  In  their 
store  on  said  street;  and  when,  as  Is  shown 
by  the  evidence  herein,  their  business  was 
injured  by  the  wrongful  acts  of  the  appel- 
lants In  obstructing  travel  on  sach  street 
such  obstruction  became  their  partlcnlar  con- 
cern, not  by  reason  of  the  injury  inflicted  up- 
on the  public,  but  by  reason  of  the  partlen- 
lar  injury  inflicted  upon  them. 

4.  Apiiellant,  in  support  of  its  conten- 
tion that  loss  of  profits  are  not  recoverable 
in  this  case,  cites  the  cases  of  Llermann  v. 
Milwaukee.  132  WU.  628,  113  N.  W.  66.  13 
li.  R.  A.  (N.  S.)  253,  Hohman  v.  Chicago. 
140  111.  226,  29  N.  E.  671,  Chicago  T.  Spool, 
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19  lU.  340,  eo  N.  B.  642,  and  WOlard  t. 
Cambridge,  3  Allen  (Mass.)  674.  In  Liermann 
V.  Milwankee,  the  court  said:  "Tbe  only 
damages  claimed  is  not  to  an  existing  busi- 
ness or  good  will,  but  of  prospective  cus- 
tomers who  might  have  come  down  the  road, 
and  who  might  have  stopped  at  his  shop, 
had  it  not  been  for  the  obstruction."  In  this 
case  the  damage  dalmed  Is  as  to  a  well-es- 
tablished business,  and  as  to  people  who  did 
come  down  the  street,  but  who  were  diverted 
from  the  street  in  front  of  appellees'  place 
of  business  by  reason  of  the  obstruction.  In 
the  two  Chicago  cases  viaducts  were  built  by 
the  city,  by  reason  of  which  travel  that  had 
theretofore  stopped  in  front  of  complainants' 
places  of  business  passed  on  In  street  cara 
over  said  viaducts.  In  "these  cases  it  was 
held,  and  we  think  properly  so,  that  dim- 
inution of  business,  occasioned  by  increased 
facilities  for  travel  did  not  constitute  a  prop- 
er basis  for  damages.  The  case  is  analogous 
to  that  of  the  decrease  in  value  of  Inside 
residence  property  by  reason  of  the  construc- 
tion of  suburban  street  railways.  In  Wil- 
lard  V.  Cambridge,  supra,  It  was  held  that 
plaintiff  could  not  recover  damages  for  loss 
of  business  occasioned  by  the  taking  up  of  a 
bridge,  whereby  travel  to  his  place  of  busi- 
ness was  obstructed  for  16  days. 

All  the  eases  cited  may  be  differentiated 
from  this  case  in  that  in  those  cases  the  ob- 
struction was  lawful.  That  this  Is  true  is 
shown  by  the  conclusion  reached  In  Stetson 
v.  Faxon,  supra,  decided  by  the  same  court 
(Supreme  Court  of  Massachusetts)  that  de- 
cided Willard  v.  Cambridge,  supra.  In  Stet- 
son T.  Faxon,  which  is  a  well-considered  case, 
wherein  many  cases,  both  English  and  Ameri- 
can, are  cited,  it  was  held  that  plaintiff  was 
entitled  to  recover  damages  for  loss  of  busi- 
ness occasioned  by  building  a  bouse,  which 
projected  thirty-six  feet  in  the  street,  where- 
by travel  was  cut  off  from  plaintiff's  place 
of  business. 

5.  [4]  Appellant  assigns  as  error  the  action 
ot  tbe  court  in  permitting  witnesses  to  state 
that,  in  their  opinion,  tbe  effect  of  erecting 
and  maintaining  said  fence  was  to  turn  travel 
from  In  front  of  appellees'  place  of  business, 
whereby  their  trade  was  diminished.    It  is 
trae,  as  a  general  proposition,  that  witnesses 
most  state  the  facts  and  not  their  opinions. 
Tbe  exceptions  to  this  rule  are  not  confined 
to   expert  testimony.     A  nonexpert  witness 
wbo  states  the  facts  upon  which  be  bases  his 
opinion,  and  thereby  shows  himself  capable 
of  having  an  opinion  on  the  subject,  may.  In 
many    Instances,  be  permitted   to  state  bis 
oi>lnion  as  drawn  from  the  facts  stated  by 
bim.       Railway  Co.   v.   Klaus,  64  Tex.  283; 
Railway  v.  John,  9  Tex.  Civ.  App.  342;    20 
S.   W.    5.'58;    Railway  v.  Daniels.  9  Tex.  Civ. 
App.  2S5.  28  S.  W.  648,  711;  Railway  v.  Has- 
kell, 4  Tex.  Civ.  App.  550,  23  S.  W.  546;    17 
Cyc.   P-  99.     "The  opinions  of  such  persons 
upon  a  question  of  this  description,  although 


possessing  no  peculiar  skill  upon  the  subject, 
would  ordinarily  be  more  satisfactory  to  tbe 
minds  of  tbe  triers  than  those  of  scientific 
men  who  were  personally  acquainted  with 
the  facts  of  the  case,  and,  to  preclude  them 
from  giving  their  opinions  upon  the  subject  in 
connection  with  the  facts  testified  to  by  tbeui, 
would  be  too  close  an  ordinary  and  important 
avenue  of  truth."  Porter  v.  Manuf.  Co.,  17 
Conn.  249. 

Each  of  the  witnesses  In  this  case  testified 
that  he  had  long  been  familiar  with  business 
conditions  on  Congress  avenue  and  with  the 
travel  on  said  street;  that  he  knew  the  man- 
ner of  tbe  construction  of  said  fence,  the 
width  of  the  passage  left  between  the  fence 
and  the  street  railway,  and  that  he  had  ob- 
served from  time  to  time  the  amount  of  trav- 
el on  the  east  side  of  said  avenue  in  front  of 
appellee's  place  of  business,  as  compared 
with  the  travel  in  front  of  the  block  on  the 
opposite  side  of  tbe  street,  during  the  time 
Inquired  about  Each  of  them  testified  to 
having  frequently  passed  between  said  fence 
and  said  street  railway,  and  on  many  occa- 
sions having  met  vehicles  in  said  passageway, 
and  some  of  them  stated  that  they  bad  bare- 
ly escaped  being  injured  by  such  vehicles. 
Each  of  them  testified  that  he  had  observed 
that  persons  traveling  north  on  the  east  side 
of  said  avenue  south  of  the  block  in  which 
plaintiffs'  place  of  business  was  situated 
crossed  the  avenue  to  the  west  side,  instead 
of  going  through  said  passage  and  back  to 
the  east  side  In  front  of  appellees'  place  of 
business.  One  of  said  witnesses,  who  was 
one  of  the  appellees,  testified  that  he  bad 
stood  on  the  corner  of  the  block  opposite  from 
time  to  time  and  bad  counted  the  number  of 
persons  who  crossed  to  the  west  side  of  the 
avenue,  and  that  more  than  half  of  the 
travel  going  north  on  the  east  side  of  the 
avenue  crossed  the  same  at  Sixth  street  to 
the  west  side. 

6.  t-6]  It  was  not  reversible  error,  to  say 
the  least  of  it,  to  allow  the  witness  referred 
to  in  the  preceding  paragraph  of  this  opin- 
ion to  state  that,  in  their  opinion,  tbe  effect 
of  said  fence  was  to  divert  travel  from  In 
front  of  appellees'  place  of  business,  for  the 
reason  that  from  the  facts  stated  by  them, 
assuming  the  same  to  be  true,  tbe  Jury  must 
necessarily  have  arrived  at  the  same  con- 
clusion. Smith  V.  Eckford  (Sup.)  18  S.  W. 
210;     17  Cyc.  p.  60. 

7.  [I]  Appellant  insists  that  tbe  Judgment 
in  this  case  should  be  reversed,  for  the  reason 
that  there  was  no  evidence  from  which  the 
Jury  were  authorized  to  find  the  amount  of 
damage  suffered  by  appellees  by  reason  of 
tbe  fence  and  buildings  complained  of.  We 
think  the  evidence  in  this  case  was  sufllcient 
as  a  basis  for  the  verdict  of  tbe  Jury,  as 
shown  by  the  findings  of  fact  herein.  The 
authorities  hereinbefore  cited  upon  the  prop- 
osition that  loss  of  profits,  when  properly 
proven,  is  recoverable  in  damages,  sustain 
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the  verdict  in  tbis  case  in  so  far  as  It  in- 
volves the  certainty  of  the  amount  of  such 
lost  profits.  Appellant  says  In  this  connec- 
tion that  the  proof  was  only  as  to  the  loss  of 
gross  profits,  and  that  If  appellees  were  ^- 
titled  to  recover  anything  on  account  of  the 
loss  of  business,  It  was'  only  for  the  net 
profits.  This  Is  a  correct  proposition  of  law, 
and,  abstractly  speaking,  is  a  correct  state- 
ment of  the  fact  with  reference  to  said  evl- 
draice,  but  the  evidence  further  shows  that 
the  gross  profits  lost  were  also  net  profits, 
in  that  appellees,  during  said  time,  were  con- 
ducting said  business  at  the  same  expense 
titat  they  would  have  incurred  Iiad  their 
trade  not  been  diverted — that  Is  to  ^ay,  they 
paid  the  same  amount  of  rents,  clerk  hire, 
and  advertising,  and  did  the  same  amount  of 
work  themselves  that  they  would  have  done 
during  said  period  had  said  fence  not  been 
erected. 

8.  [7]  Appellant  contends  that  the  amount 
of  the  judgment  rendered  in  this  case  Is  exces- 
sive. The  evidence  on  this  point  is  that  from 
March  1  to  September  10,  1909,  appellees' 
sales  amounted  to  $8,436.30;  for  the  months 
of  January  and  February  their  business  in- 
creased over  their  business  for  the  same 
months  in  the  previous  year  27  per  cent. 
This  is  accounted  for  by  the  fact  that  they 
had  very  materially  increased  their  stock. 
The  proof  as  to  business  conditions  in  Austin 
indicates  that  their  business,  but  for  such  ob- 
struction, should  have  increased  to  this  ex- 
tent from  March  to  September,  1910,  over 
the  like  period  in  1909.  If  so,  during  said 
period  their  business  should  have  amounted 
to  ?10,T14.10.  It  was  in  fact  during  this  peri- 
od In  1910,  $7,070.46,  showing  a  loss  In  business 
of  $3,643.65.  The  evidence  is  that  their  pr»- 
flts  were  40  per  cent  This  wonld  have  en- 
titled them  to  a  judgment  for  $1,457.46.  The 
Judgment  in  this  case  was  for  $1,250,  for 
which  reason  we  overrule  appellant's  assign- 
ment as  to  the  amount  of  the  judgment 

9.  [8]  Appellant  assigns  as  error  the  fourth 
paragraph  of  the  cliarge  of  the  court  for  that 
under  said  cliarge  the  appellees  were  entitled 
to  recover  the  whole  of  their  loss  of  profits 
by  reason  of  the  erection  of  said  fence,  and 
Ignores  the  fact  of  appellant's  right  to  use 
one-third  of  the  street  abutting  on  the  build- 
ing site;  and  does  not  Instruct  the  jury  that  in 
the  event  they  found  for  plaintifC  by  reason 
of  the  loss  of  profits,  to  deduct  from  the  same 
the  amount  that  they  would  have  lost  by 
reason  of  the  ase  of  one-third  of  said  street 
for  building  materials.  Had  appellant  de- 
sired a  charge  as  to  this  matter,  we  think 
it  was  its  duty  to  have  requested  the  same, 
which  was  not  done.  There  was  no  evidence 
In  the  case  upon  which  such  a  charge  could 
have  been  predicated.  The  only  evidence  tn 
this  regard  was  tliat  of  appellees'  witnesses 
who  stated  that  during  the  months  of  Jan- 
uary and  February,  when  the  old  buildings 
on  said  lots  were  being  torn  down,  their  busi- 


ness was  not  decreased,  bat,  on  the  contrarj, 
increased;  and  also  that  during  the  same 
period  for  which  damages  are  claimed  here- 
in a  building  similar  to  the  one  being  erected 
on  the  Littlefield  lot  was  being  erected  di- 
agonally across  the  street  on  the  Scarborougb 
lot;  that  the  material  for  the  erection  of  tbe 
Scarborough  building  was  deposited  in  the 
street  in  front  of  the  same,  but  not  fenced, 
and  that  during  said  time  the  travel  on  tbe 
west  side  of  the  street  and  in  front  of  said 
Scarborough  building  was  not  diminished. 

[9]  We  do  not  think  that  said  para- 
graph of  the  court's  cliarge  is  subject  to  tbe 
criticism  that  it  is  upon  the  weight  of  tbe 
evidence  by  reason  of  the  fact  that  it  states 
the  allegations  of  the  plalntitts  as  to  condi- 
tions from  whldi  ttiey  claimed  they  suffered 
damages. 

10.  Appellant  assigns  error  upon  the  eigbtb 
paragraph  of  the  court's  charge  for  the  rea- 
son alleged  by  it  that  the  same,  in  effect  ad- 
vises the  jury  that  the  deposit  by  defendant 
of  building  materials  in  the  streets  of  the 
city  of  Austin  was  not  sanctioned  by  express 
municipal  authority.    The  charge  complained 
of  does  not  so  instruct  the  jury,  but,  on  the 
contrary,  is  more  liberal  than  appellant  was 
entitled  to  in  that  the  court  instructed  the 
jury  that  tbe  obstruction  was  not  necessarily 
illegal,  even  though  not  sanctioned  by  ex- 
press municipal  authority.    The  court  in  said 
paragraph  of  its  charge  instructed  tbe  Jury 
that  if  they  found  "from  a  preponderance  of 
the  evidence  that  there  was  a  reasonable  ne- 
cessity for  the  erection  and  maintenance  of 
said  fence  and  buildings  by  the  defendant 
company  to  enable  it  to  erect  tbe  buildings 
under  erection  on  the  aforesaid  lots,  and  that 
the   defendant   company   did  not  leave  the 
street  in  an  unsafe  and  dangerous  condition, 
or  that  said  defendant  had  not  used  it  in  an 
unreasonable   manner  for  an  unreasonable 
time,  then  you  are  Instructed  to  retnm  a  ver- 
dict for  the  defendant  in  this  case." 

[10]  While  the  appellant  had  the  right  to 
use  one-third  of  the  street  for  the  deposit  of 
building  material,  our  Supreme  Court  beld  in 
the  case  of  American  Construction  Co.  v. 
Seelig,  133  S.  W.  429,  that  it  had  no  right 
to  erect  said  fence  without  an  ordinance  of 
the  city  council  of  Austin  to  that  effect;  con- 
sequently the  erection  emd  maintenance  of 
said  fence  was  unlawful. 

[11]  The  efCect  of  the  verdict  of  tlie  jury, 
under  the  charge  above  referred  to.  is  a  find- 
ing by  them  that  the  fence  erected  by  appel- 
lant was  either  unnecessary,  or  tbat  it  was 
maintained  for  an  unreasonable  length  of 
time. 

[12]  The  evidence  in  tbe  case  would  sus- 
tain a  finding  that  a  fence  of  the  cbaractei 
erected  by  appellant  was  unnecessary.  In  tbe 
cases  cited  by  appellant,  wherein  damages 
were  not  allowed  by  reason  of  street  im- 
provements and  temporary  diversion  of  trav- 
el, the  work  being  done  was  by   lawful  au- 
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thorlty;  that  la,  It  wag  being  conducted  by 
the  dty  Itself,  and  for  tbat  reason  such  de- 
cisions are  not  applicable  to  this  case,  where- 
in the  obstruction  was  unlawful. 

[13]  For  the  reasons  herein  stated,  the 
conrt  did  not  err  in  refusing  to  give  special 
instruction  No.  2,  requested  by  the  appel- 
lant, to  the  effect  that  appellant  had  the  le- 
gal right  to  fence  off  and  Inclose  its  build- 
ing material  with  a  fence  reasonably  suffi- 
cient to  protect  the  public  from  injury  there- 
from. Appellants  invoke  an  ordinance  of 
the  city  of  Austin  which  requires  all  per- 
sons  making  excavations  adjoining  any 
street,  to  fence  the  same  with  a  fence  at 
least  three  feet  in  height.  This  ordinance 
was  passed  upon  in  the  Seellg  Case  as  not 
rendering  lawful  the  fencing  of  a  portion  of 
the  street  It  is  the.  evident  purpose  of 
said  ordinance  to  require  that  the  fence  be 
built  on  the  line  of  the  lot  where  the  ex- 
cavation is  made,  and  not  in  the  street 

[14,11]  11.  Witness  Moore  was  permitted 
to  testify,  over  appellant's  objection,  tbat  a 
fence  of  the  character  involved  in  this  suit 
was  not,  in  his  opinion,  necessary  to  the 
construction  of  the  building  being  erected. 
Said  witness  testified  as  an  expert  builder, 
and  for  that  reason  It  was  not  error  to  al- 
low him  to  give  his  opinion;  but  such  error 
In  any  event  would  have  been  harmless,  in- 
asmuch as  said  fence  was  unlawful,  without 
regard  to  its  being  necessary  for  the  purpos- 
es claimed  by  appellant 

For  further  statement  of  our  views  on 
the  issues  here  involved,  see  opinion  in  case 
of  American  Construction  Co.  v.  Davis,  141 
S.  W.  1018,  this  day  decided. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  trial  court  in  this  case  is  af- 
firmed. 

Affirmed. 


AMERICAN  CONST.  CO.  r.  DAVIS,  t 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Nov.  15,  1911.     Rebearing  Denied  Dec. 

20,  1911.) 

1.  Damages  (S  40*)  —  Blemeitts  —  liOss  of 
Pbofits. 

Lost  profits,  proximately  caused  by  wrong- 
ful acts,  when  capable  of  reasonable  ascertain- 
ment, are  a  proper  element  of  damages. 

[E>d.    Note.— For  other  cases,    see   Damages, 
Cent  Dig.  U  72-88;    Dec.  Dig.  |  40.*] 

2.  Damages  (|  40*)— Loss  of  Pbofits. 

Alleged  profits,  which  are  merely  conjec- 
tural and  incapable  of  being  ascertained  with 
any  reasonable  degree  of  certainty,  do  not  afford 
a  proper  basis  for  the  recovery  of  damages. 

lEA.   Note.— For   other   cases,   see   Damages, 
Cent  Dig.  H  72-88;  Dec.  Dig.  {  40.*] 

3.  MuHiciPAL  Cobpobations  ({  671*)— Ob- 
btbuction  of  street— action  fob  damages 
— Speoiai.  Damages. 

liOss  of  profits  to  an  established  business, 
occasioned  by  the  unlawfnl  obstruction  of  a 
public  street,  so  as  to  constitute  a  nuisance  is 
a  special  loss  peculiar  to  the  party  thus  injured. 


even  tliough  others  similarly  situated  may  suf- 
fer a  like  loss  from  the  same  cause. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1447;  Dec.  Dig.  i 
671.*J 

4.  Damages  (|  176*)— Evidence— Loss  of 
Pbofits— Amount  of  Business. 

In  order  to  show  a  loss  of  profits  to  an 
established  business,  it  is  permissible  to  show 
the  amount  of  business  done  by  complainant  in 
a  corresponding  period  of  time  not  too  remote, 
and  the  business  done  b^  complainant  during 
the  time  of  such  obstruction., 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  471;   Dec.  Dig.  $  176.*] 

5.  Municipal  Cobpobations  (S  671*)— Ob- 
STBucnoN  of  Stbeet— Fencing  off  Build- 
INO  Matebials. 

Fencing  a  portion  of  a  public  street,  for  the 
purpose  of  protecting  building  material  there- 
on, without  an  ordinance  of  the  municipality 
permitting  the  erection  of  such  fence,  is  unlaw- 
ful even  though  such  building  material  be  law- 
fully deposited  on  such  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  f  671.*] 

6.  Municipal   Cobpobations  (J  105*)- Pbo- 

CBEDINOS  of  CiTT  COUNCIL— ORDINANCE. 

A  resolution  of  a  city  council  is  not  an  or- 
dinance where  the  charter  prescribing'  the  man- 
ner in  which  ordinances  must  be  passed  was  not 
complied  with. 

[E^.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  223;  Dec  Dig.  { 
106.*] 

7.  Evidence  (|  601*)— OranON  BviDENca— 
Conclusions  and  Mattebs  of  Opinion. 

In  many  cases  it  is  permissible  for  a  non- 
expert witness  to  give  his  opinion,  upon  facts 
stated  by  him,  showing  that  he  is  possessed  of 
sufficient  information  to  form  an  intelligent 
opinion  as  to  the  matter  about  wbich  he  testi- 
fies. 

[Ed.  Note.— For  other  cases,  see  Elvldence, 
Cent.  Dig.  |{  2292-2305;   Dec.  Dig.  |  601.*] 

8.  Appeal  and  E<bbob  (8  1052*)— Haemless 
Ebbob— Admission    of   Evidence. 

It  is  not  reversible  error  to  permit  a  wit- 
ness to  give,  his  opinion  upon  facts  stated  by 
him,  where  It  appears  that  the  jury  could  not 
have  reasonably  come  to  a  different  conclusion 
from  such  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4171-4177;  Dec.  EHg.  $ 
1052.*] 

9.  TbIAL     (§     262*)— iNSTBDOnONS— Abstbact 

Instbuction. 

It  is  not  error  to  refuse  to  give  a  charge 
which  is  abstractly  correct,  where  there  is  no 
evidence  upon  which  to  predicate  such  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  506-612 ;   Dec  Dig.  {  252.*] 

Appeal  from  District  Court,  Travis  County; 
Geo.  Calhoun,  Judge. 

Action  by  W.  B.  Davis  against  the  Ameri- 
can Construction  Company.  Judgment  for 
plaintifT,  and  defendant  appeals.     Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  for  ap- 
pellant Gregory,  Batts  &  Brooks,  for  ap- 
pellee. 


JENKINS,  3.  This  is  a  companion  case 
to  American  Construction  Go.  ▼.  C.  D.  Cas- 
well, 141  S.  W.  1013,  this  day  decided  by  this 
court     On  the  authority  of  that  case,  and 
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the  authorities  therein  cited,   we  bold  as 
follows: 

1.  [1]  Lost  profits,  proximately  caused  by 
wrongful  acts,  when  capable  of  reasonable 
ascertainment,  is  a  proi)er  element  of  dam- 
age. 

2.  [2]  Alleged  profits,  which  are  merely  con- 
jectural, and  Incapable  of  being  ascertained 
with  any  reasonable  degree  of  certainty,  do 
not  afford  a  proper  basis  for  the  recoTery  of 
damages.  This  does  not  mean  that  in  order 
to  recover  for  such  profits  they  must  be 
shown  with  exactness,  but  only  that  the 
amount  of  such  profits  may  be  reasonably 
deduced  from  the  facts  proven. 

3.  [3]  Loss  of  profits  to  an  established  busi- 
ness, occasioned  by  the  unlawful  obstruction 
of  a  public  street,  is  a  special  loss  i>ecuUar  to 
the  party  thus  injured,  even  though  others 
similarly  situated  may  suffer  a  like  loss 
from  the  some  cause. 

4.  [4]  In  order  to  show  a  loss  of  profits  to  an 
established  business  It  is  permissible  to  show 
the  amount  of  business  done  by  complainant 
in  a  corresponding  period  of  time  not  too 
remote,  and  the  business  done  by  complainant 
during  the  time  of  such  obstruction. 

5.  [6]  Fencing  a  portion  of  a  public  street, 
for  the  purpose  of  protecting  building  mater- 
ial thereon,  without  an  ordinance  of  the 
municipality  permitting  the  erection  of  such 
fence,  is  unlawful  even  though  such  building 
material  be  lawfully  deposited  on  such  street. 

'  6.  [B]  A  resolution  of  a  city  council  is  not 
an  ordinance  of  such  city,  where  the  charter 
prescribes  the  manner  in  which  ordinances 
must  be  passed,  and  in  passing  such  resolu- 
tion the  requisites  prescribed  for  passing  an 
ordinance  were  not  complied  with. 

7.  [7]  In  many  cases  it  Is  permissible  for  a 
nonexpert  witness  to  give  his  opinion,  upon 
facts  stated  by  him,  such  facts  showing  that 
he  is  pos.scssed  of  sufllclent  information  to 
form  an  Intelligent  opinion  as  to  the  matter 
about  which  he  testifies. 

S.  [J]  It  is  not  reversible  error  to  permit  a 
witness  to  give  his  opinion  upon  facts  stated 
l)y  him,  where  it  appears  that  the  Jury  could 
not  have  reasonably  come  to  a  different  con- 
clusion from  such  facts. 

9.  [•]  It  is  not  error  to  refuse  to  give  a 
charge  which  is  abstractly  correct,  where 
there  is  no  evidence  upon  which  to  predi- 
cate such  charge. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  herein  is  afiSrmed. 

Affirmed. 


GULP,  C.  ft  S.  F.  RT.  CO.  t.  STEWART  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  4,  1911.     Uehenring  Denied 

Dec.  16,  1911.) 

1.  Pleadinq      (J     411*)— Cboss-Complaint— 

Waives. 

Where,  in  an  action  against  a  terminal  con- 
necting carrier  for  injuries  to  fruit  by  delay  in 


delivery,  defendant  claimed  that  the  delay  prox- 
imately resulted  from  tlie  default  of  its  connect- 
ing carrier  in  failing  to  have  its  waybill  tbov 
that  the  freight  charges  bad  been  prepaid,  and 
filed  a  cross-bill  against  such  connecting  carrier, 
but  it  did  not  appear  that  any  objections  were 
urged  to  have  tlie  connecting  carrier  dismissed, 
there  being  evidence  in  support  of  inch  crou- 
bill,  it  was  error  to  instruct  a  verdict  for  tiw 
connecting  carrier  under  the  rule  tliat,  while 
defendant  will  not  ordinarily  be  permitted  to 
inject  into  the  case  by  a  cross-bill  a  controreny 
between  itself  and  a  third  person,  yet,  where 
such  an  effort  is  made,  advantage  must  lie  taken 
of  the  rule  in  limine,  or  in  such  a  way  as  not  to 
prejudice  the  rights  of  the  defendant  respecting 
the  matters  pleaded  in  the  cross-action  by  the 
judgment  of  the  court. 

[Ed.    Note. — For   other   cases,    see   Pleadin:, 
Cent.  Dig.  §S  1384,  1385 ;   Dec.  Dig.  S  411.'] 

2.  Appeal  and  Esnoa  (§  882*)— Invited  Bul- 

INO. 

Where,  in  an  action  against  a  termiul 
carrier  for  injuries  to  freight,  it  pleaded  and 
offered  evidence  to  prove  that  the  default  was 
that  of  its  connecting  carrier,  and  prayed  jiiJi- 
ment  over  against  the  latter,  the  submission  n! 
the  issue  as  between  plaintiff  and  the  terminal 
carrier  at  the  Intter's  request  did  not  amount 
to  an  invitation  that  the  court  direct  a  verdict 
for  the  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ef  ror.  Cent.  Dig.  |  3004 ;  Dec.  Dig.  §  8S2.*) 

3.  Appeal  and  Ebrob  ({  1061*)— Review— 
Pbejuoice. 

Where  a  terminal  carrier  on  being  sued 
sought  to  recover  over  against  its  connecting 
earner  in  case  plaintiff  recovered,  the  submis- 
sion of  the  issue  between  plaintiff  and  the  ini- 
tial carrier  at  the  latter's  request  did  not  ren- 
der harmless  to  the  latter  a  peremptory  instruc- 
tion directing  a  verdict  in  favor  of  the  connect- 
ing carrier. 

I  Ed.  Note. — For  other  cases,  see  Appeal  and 
Eiror,  Cent.  Dig.  §  4211;   Dec.  Dig.  S  1061.*] 

4.  Evidence   (§   543*)— Ex i'eets—- Value. 

Where  an  exi)ert  witness  testified  that  h* 
knew  the  market  value  of  apples  of  the  charac- 
ter of  those  in  qnestion  at  T.,  he  was  properly 
admitted  to  testify  as  to  such  value. 

[E!d.    Note. — B'tor  other   cases,    see    E}videnc<\ 
Cent.  Dig.  ff  23501/^-2358 ;   Dec.  Dig.  |  543.*) 

5.  Appeal  and  Erbob  (|  971*)— Mattebs  or 
Discretion— Competency  of  Expert. 

The  competency  of  an  exi)ert  witness  is 
primarily  for  the  determination  of  the  trial 
court  in  the  exercise  of  discretion,  which  will 
not  ordinarily  be  reviewed  unless  abused. 

[Ed.   Note. — B\)r  other  cases,  see   Appeal  and 
Error,  Cent.  Dig.  S  3832;    Dec.  Dig.  |  971.*1 

6.  ElviDENCE  ((  543*)  —  ESxperts  —  Markr 
Value. 

In  an  action  against  a  carrier  for  loss  of 
apples  packed  in  bushel  boxes  and  sold  by  th* 
box,  either  In  large  or  small  numbers,  the  cor- 
rect standard  on  which  to  base  the  valae  of  the 
apples  was  the  market  value  per  box.  and  heoce 
expert  witnesses  testifying  to  the  market  box 
value  of  the  apples  were  not  incoaii>etent  as  lev 
tifying  to  retail  as  distinguished  from  wholesale 
value. 

[Ed.    Note.— For  other    cases,    see    EJvidence, 
Cent.  Dig.  |!  2356M!-2358;  Dec.  VUg.  {  543.*! 

7.  CABBfERs  (I  135*)— Injubies  to  Fkeiqht— 
Dauaob. 

In  an  action  for  injuries  to  a  car  load  of 
apples  by  delay  In  delivery,  an  instruction  th:'.c 
the  measure. of  plaintiffs  damages,  if  any,  va-i 
the  reasonable  market  value  of  the  apples  at 
destination  and  the  condition  in  which  the.r 
should   have  been  delivered,  and    the   conditio! 
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that  they  were  actually  in  at  the  time  of  deliv- 
ery, was  correct. 

[Ed.  Note.— For  other  casps,  see  Carriers, 
Cent.  Dig.  SS  599-607;  Dec.  Dig.  f  135.*] 

&  Cabsiebs  (I  134*)— Davaoe  to  Fbeioht- 

Nl'olioence— Evidence. 

Where  a  car  load  of  apples  in  controversy 
arrived  at  destination  February  17,  1910,  and 
was  not  delivered  until  the  24th  following,  dur- 
ing which  defendant  failed  to  properly  venti- 
late the  cars,  causing  the  apples  to  rot.  there 
was  sufficient  evidence  to  justify  a  finding  of 
actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  58S-592;   Dec.  Dig.  {  134.*] 

Appeal  from  Johnson  County  Court;  J.  B. 
llaynes,  Judge. 

Action  by  G.  E.  Stewart  and  others  against 
the  Gulf,  Colorado  &  Santa  FS  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed  in  part,  and  reversed 
and  remanded  in  part. 

Terry,  Cavin  &  Mills,  A.  H.  Culwell,  and 
Rodman  S.  Cosby,  for  appellant.  Walker  & 
Balcer  and  Fllppln,  McCormicl:,  Gresbnm  & 
Freeman,  for  appellees. 

TAIJBOT,  J.    This  suit  was  instituted  by 
the  appellee  G.  E.  Stewart  against  the  ap- 
pellant. Gulf,  Colorado  &  Santa  F6  Railway 
Company.     The  material  allegations  of  the 
plnintlffs'  petition  are  that  plaintiff  was  the 
owner  of  a  certain  car  load  of  apples  which 
had  been  on  the  14th  day  of  February,  1910, 
delivered  to  the  defendant   at  Ft.    Worth, 
Tex.,   for   transportation   to  Temple,   Tex. ; 
that  said  car  of  apples  had  originally  been 
shipped  from  Fruita,  Colo.,  to  Kansas  City, 
Mo.,  where  same  had  been  put  in  cold  stor- 
age, and  thence  shipped  to  Ft.  Worth,  Tex. ; 
that  the  freight  on  said  car  had  been  pre- 
paid to  destination,  an(^  that  the  contents 
of  the  car,  to  wit,  640  boxes  of  apples,  were 
in  flrst-class  condition  when  delivered  to  the 
defendant  at  Ft  Worth,  Tex. ;   that  the  said 
car  reached  Temple,  Tex.,  on  the  17tb  day 
of  February,  1910,  and  was  not  delivered  to 
the    plaintiff   until    February^  24,    1910,    al- 
though plaintiff  made  repeated  demands  up- 
on defendant  for  delivery;    that  during  the 
time  said  apples  were  being  held  by  the  de- 
fendant at  Temple  the  weather   was  hot; 
that   plaintiff  notified  the  defendant.  Gulf, 
Colorado  &  Santa  F6  Railway  Company,  that 
tbe  ventilators  of  the  car  were  closed ;   and 
that,  unless  the  same  were  opened  and  the 
c-ar    ventilated,    the   apples   would    rot,    but 
that  the  said  defendant  negligently  failed  to 
open  the  ventilators  in  said  car  or  otherwise 
ventilate   the   same,    and    refused    to   allow 
plaintiff  access  to  the  car;    that  finally,  on 
Kebruary,   24,   1910,   late   in   the  afternoon, 
said   defendant  placed  the  car  of  apples  for 
unloading,  and  gave  plaintiff  permission  to 
enter  same;   that  upon  entering  the  car  on 
that    date  plaintiff  found  the  apples  badly 
damaged ;  that  they  had  become  too  hot,  had 


sweated,  soured  and  rotted  to  such  an  ex- 
tent that  they  were  practically  worthless,  to 
plaintiff's  damage  $850;  that  this  condition 
of  the  apples  was  the  direct  result  of  the 
wrongful  and  negligent  conduct  of  the  de- 
fendant. Gulf,  Colorado  &  Santa  V6  Railway 
Company,  in  refusing  to  deliver  the  same  to 
plaintiff,  and  In  refusing  to  open  the  ven- 
tilators in  tbe  car  or  to  otherwise  ventilate 
said  car.  The  defendant,  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  answered,  and 
alleged,  in  substance,  that  the  shipment  in 
question  originated  November  4,  1909,  at 
Fruita,  Colo.,  from  which  place  they  were 
transported  to  Kansas  City,  Mo.,  and  there 
put  in  cold  storage  from  November  8,  1909, 
to  February  6,  1910;  that  said  shipment 
was  then  transported  over  various  lines  ot 
railroads  to  Ft  Worth,  Tex.,  where  on  the 
14th  day  of  Februaiy,  1010,  It  was  delivered 
to  the  defendant  Gulf,  Colorado  &  Santa  F6 
Railway  Company,  to  be  thence  transported 
to  Cleburne,  Tex.,  from  which  place  it  was 
diverted,  upon  the  order  of  the  shipper,  to 
Temple,  Tex.,  arriving  at  said  place  about 
6:50  p.  m.  February  18,  1910;  that  said  ship- 
ment from  Fruita,  Colo.,  to  Temple,  Tex., 
was  a  through  shipment  and  moved  on  one 
bill  of  lading  from  point  of  origin  to  des- 
tination; that  said  shipment,  while  in  the 
custody  of  the  defendant  was  handled  with 
all  due  and  reasonable  dispatch,  was  proper- 
ly ventilated,  and  that  the  said  defendant 
was  not  in  any  manner  negligent  in  regard 
thereto.  Said  defendant  pleaaed  that  the  In- 
Jury  to  the  apples  was  caused  by  tbe  natural 
result  of  the  length  of  time  necessarily  con- 
sumed in  the  shipment  of  tbe  said  car  of 
apples  from  Fruita,  Colo^  to  Kansas  City, 
Mo.,  the  retention  of  same  at  Kansas  City 
In  cold  storage,  and  tbe  reconsignment  of 
same  to  Temple,  Tex.;  and  by  way  of  cross- 
action  pleaded  that,  if  any  unreasonable  de- 
lay occurred  at  Temple,  said  unreasonable 
delay  was  proximately  caused  by  the  negli- 
gence of  tbe  Missouri  Pacific  Railway  Com- 
pany, the  initial  carrier,  in  failing  to  show 
on  tbe  waybill  issued  by  It  that  the  freight 
charges  on  said  shipment  bad  In  fact  been 
prepaid,  and  prayed  that  the  Missouri  Pa- 
cific Railway  Company  be  made  a  party  to 
tbe  suit,  and  that  It  have  Judgment  over 
against  the  Missouri  Pacific  Railway  Com- 
pany for  any  amount  adjudged  against  It 

The  appellee  Missouri  Pacific  Railway 
Company  answered  tbe  cross-bill  of  the  de- 
fendant. Gulf,  Colorado  *  Santa  F6  Railway 
Company,  and  pleaded  among  other  things 
not  necessary  to  state,  as  special  grounds  of 
exception  to  said  bill,  that  "It  bad  been  Im- 
properly Joined  a  party  to  tbis  suit  by  the 
Gulf,  Colorado  &  Sante  F6  Railway  Compa- 
ny, for  that  the  plaintiff  herein  does  not 
seeli  a  recovery  against  the  said  Gulf,  Col- 
orado &   Santa   Fg  Railway  Company  for 
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any  fault,  negligence,  or  wrong  committed  by 
the  Missouri  Pacific  Railway  Company,  and 
there  are  no  pleadings  filed  herein  whereby 
recovery  Is  sought  or  would  be  authorized  by 
plalntlS  against  the  Gulf,  Ck>lorado  &  Santa 
F6  Railway  Company  for  any  failure,  de- 
fault, or  negligence  attributable  to  the  Mis- 
souri Pacific  Railway  Company."  A  jury 
trial  resulted  In  a  verdict  In  favor  of  the 
plaintiff  against  the  defendant,  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  for  $407.50, 
and  In  obedience  to  a  peremptory  Instruction 
•given  by  the  court  in  favor  of  the  Missouri 
Pacific  Railway  Company.  Judgment  was 
entered  In  accordance  with  the  verdict,  and 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany appealed. 

[1]  In  the  seventh  paragraph  of  the  court's 
general  charge,  the  Jury  were  Instructed 
that,  regardless  of  what  their  verdict  might 
be  as  between  the  plaintiff  and  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company,  they 
should  return  a  verdict  for  the  Missouri  Pa- 
cific Railway  Company.  This  charge  Is  the 
subject  of  appellant's  first  assignment  of  er- 
ror, and  the  contention  made  Is,  In  effect, 
that  as  the  appellant  specially  pleaded  that 
the  Missouri  Padflc  Railway  Company  had 
been  guilty  of  negligence  In  failing  to  have 
its  waybill  show  that  the  freight  charges  on 
the  shipment  of  apples  in  question  had  been 
prepaid,  and  that  such  failure  was  the  prox- 
imate cause  of  the  delay  In  the  delivery  of 
said  apples,  and  as  there  was  sufllcient  evi- 
dence introduced  to  sustain  this  plea,  the 
court  erred  in  peremptorily  Instructing  a 
verdict  in  favor  of  the  Missouri  Pacific  Rail- 
way Company.  This  contention,  we  think, 
in  view  of  the  state  of  the  record  before  us, 
must  be  sustained.  It  seems  to  be  a  very 
well  established  general  rule  that  an  origi- 
nal defradant  is  not  entitled  to  have  a 
third  party  brought  into  the  suit  by  cross- 
bill seeking  judgment  over  against  him  for 
such  an  amount  as  the  plaintiff  may  recov- 
er in  the  original  suit,  onless  the  plaintiff 
by  the  allegations  of  his  petition  seeks  to 
hold  such  defendant  liable  for  the  negligence 
or  default  of  such  third  party.  In  other 
words,  as  we  understand  Uie  rule,  the  de- 
fendant will  not  ordinarily  be  permitted  to 
Inject  Into  the  case  by  cross-blu  for  determi- 
nation a  controversy  between  him  and  a 
third  party,  unless  complete  Justice  cannot  be 
done  on  the  original  bill  and  answer  as  to 
the  matters  charged  in  the  original  bill. 
16  Cyc.  p.  826.  We  think,  however,  that, 
where  such  an  effort  is  made  as  was  done 
in  this  case,  advantage  should  be  taken  of 
the  rule  mentioned  In  limine,  or  at  such 
time  and  in  such  way  as  not  to  prejudice  or 
preclude  the  rights  of  the  defendant  In  re- 
si>ect  to  the  matters  pleaded  in  the  cross-ac- 
tion by  the  Judgment  of  the  court  Had 
this  been  done  and  the  defendant's  cross-ac- 
tion been  dismissed,  thereby  eliminating  the 
.Missouri  Padflc  Railway  Company  from  the 
case^  we  thinlc  there  would  have  been  no 


error  in  the  court's  action.    Such  a  eonne 
was  not  pursued.     As  shown  by  our  state- 
ment of  the  case,  the  Missouri  Pacific  Rail- 
way Company  filed  a  special  demurrer  to  de- 
foidant's  cross-bill  to  the  effect  that  it  vas 
improperly  brought  into  the  case,  because 
the  plaintiff  did  not  se^  a  recovery  against 
the  defendant,  Gulf,  Colorado  &  Santa  Fi 
Railway  Company,  for  any  wrong  or  negli- 
gence   committed    by    the    Missouri    Pacific 
Railway  Company,  and  no  recovery  against 
said  company  would  be  authorized  by  plain- 
tiff's   pleadings,    but    the    record    doea   not 
show  that  this  demurrer  was  urged  or  pass- 
ed upon  by  the  court,  or  that  any  other 
steps  were  taken  to  liave  the  Missouri  Pa- 
cific Railway  Company  dismissed  from  the 
case.    The  record  does  show,  however,  tliat 
in  ot)edience  to  the  court's  direction  given  in 
his  cliarge  after  the  introduction  of  the  evi- 
dence was  closed,  the  Jury  returned  a  verdict 
in   favor   of   the   Missouri   Pacific    Railway 
Company,  and  upon   the  verdict  Judgment 
was  entered  that  the  said  Gulf,  Colorado  & 
Santa  ¥6  Railway  Company  take  nothing  by 
reason  of  its  claim  and  cross-bill  against  the 
Missouri  Pacific  Railway  Company,  and  that 
said  last-named  defendant  go  hoice  without 
day  and  recover  its  costs  of  said  Gulf,  Colo- 
rado ft  Santa  F6  Railway  Company  in  this 
behalf  expended;  that  the  allegations  of  the 
defendant's  cross-bill  and  the  evidence  of- 
fered in  support  thereof  was  sutllclent  to 
raise  the   issue  that    the  Missouri    Pacific 
Railway  Company  was  guilty  of  negligence 
in  falling  to   have  the  waybill  introduced 
In  evidence  showing  the  prepayment  of  the 
freight  charges  on  the  car  of  apples,  and 
that  such  negligence  was  the  proxlm&te  cause 
of  the  delay  in  delivering  the  car  of  apples 
to  plaintiff  and  the  consequent  injury  to  said 
apples.     Under  these  circumstances,   the  de- 
fendant Gulf,  Colorado  &  Santa  Ffi  Railway 
Company  was  entitled  to  have  this  iasue  sub 
mltted  for  the  determination  of  the  Jury  as 
between  it  and  the  Missouri  Pacific  Railway 
Company. 

[2,3]  The  submission  of  that  issue  as  be- 
tween the  plaintiff  and  the  Gulf,  Colorado  k 
Santa  F6  Railway  Company  at  tlie  request 
of  said  company  cannot  reasonably  be  said 
to  have  invited  the  court's  action  In  direct- 
ing a  verdict  for  the  Missouri  Pacific  Rail- 
way Company,  nor  do  we  think  tbe  snbmis- 
sion  of  that  Issue  as  between  the  plaintiff 
and  the  defendant  Gulf,  Colorado  &  Santa  Fi 
Railway  Company  rendered  the  peremptory 
instruction  directing  a  verdict  tn.  favor  of 
the  Missouri  Pacific  Railway  Company  harm- 
less as  to  said  defendant.  We  are  not  pre- 
pared to  say  that  it  is  entirely  probable 
that,  had  that  Issue  been  submitted  solely 
as  between  the  two  railway  companies,  tlir 
Jury's  finding  upon  It  would  have  been  the 
same  as  that  necessarily  Implied  by  tfc^ 
verdict  rendered.  We  therefore  hold  that 
Inasmuch  as  the  defendant's  cross-action  vra.- 
not  dismissed,  but  evidence  beard   In  soi^ 
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port  of  the  allegations  upon  which  It  was 
founded  and  Judgment  rendered  against  the 
defendant  In  respect  thereto  which  would 
probably  be  a  bar  to  any  future  action  by 
It  against  the  Missouri  Fadfic  Railway 
Company  upon  the  same  cause  of  action,  the 
giving  of  the  peremptory  instruction  direct- 
ing a  verdict  for  the  Missouri  Fadflc  Rail- 
way Company  was  error,  for  which  the  Judg- 
ment as  between  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company  and  said  Missouri  Pa- 
cific Railway  Company  must  be  reversed, 
and  the  cause  remanded  as  to  them  for  a 
new  trial. 

[4]  The  second  and  third  assignments  of 
error  complain  of  the  admission  of  certain 
testimony  offered  by  the  plaintiff  relating 
to  the  marltet  value  of  the  apples  at  Temple, 
Tex.  There  was  no  error  In  this,  ruling  of 
the  court.  The  witness  testified  positively 
that  he  knew  the  market  value  of  the  apples 
at  Temple,  and  that  the  same  was  $2.25  per 
box.  The  fact  that  the  witness  In  connec- 
tion with  .the  statement  that  he  knew  the 
market  value  of  the  apples  at  Temple  said 
that  he  had  contracted  to  sell  spme  of  the 
apples  at  Belton,  Tex.,  for  $2.25  per  box 
does  not  seriously  affect  the  question.  In 
addition  to  saying  that  he  had  made  such  a 
contract,  he  further  stated  in  that  immedi- 
ate connection  that  the  market  value  of  such 
apples  at  that  time  at  Temple  was  |2.26 
per  box.  Besides,  it  was  further  shown  that 
Belton  was  only  eight  miles  from  Temple> 
and  that  the  market  value  of  apples  varied 
but  very  little  in  different  parts  of  Texas. 

[S]  Again,  it  Is  well  established  in  this 
state  that  the  question  of  the  competency 
of  an  expert  witness  is  primarily  one  for  the 
determination  of  the  trial  court,  and  that 
its  discretion  will  not  ordinarily  be  review- 
ed unless  It  appears  this  discretion  has  been 
abused.  Dallas  Con.  Ele<;.  St  Ry.  Co.  v. 
XIngllsh,  42  Tex.  Civ.  App.  393,  93  S.  W. 
1097.  There  is  no  abxise  of  the  court's  dis- 
cretion shown  In  this  Instance. 

[I]  Nor  did  the  court  err,  as  is  contended 
under  appellant's  fourth  assignment,  in  re- 
fusing to  exclude  the  testimony  of  the  wit- 
nesses Stewart  and  Robinson,  on  the  ground 
urged  that  they  were  not  qualified  to  testi- 
fy as  to  the  market  value  of  the  apples  at 
Temple,  because  their  testimony  was  as  to 
the  retail  value  of  the  apples.  The  evidence 
shows  that  the  apples  were  packed  in 
bushel  boxes,  and  that  they  were  sold  by 
the  box  either  in  small  or  large  numbers. 
The  testim<Hiy  in  question  was  as  to  the 
market  value  per  box,  which  was  the  cor- 
rect standard  upon  which  to  base  the  value. 
There  Is  no  evidence  in  the  case  tending  to 
raise  any  other  standard  than  by  the  box. 

[7]  The  fifth  and  sixth  assignments  of 
error  will  also  be  overruled.  The  charge  of 
tbe  court  on  the  measure  of  damages,  to  the 


effect  that,  in  the  event  tbe  Jury  should 
find  for  the  plaintiff,  the  measure  of  his  dam- 
ages would  be  the  difference,  if  any,  in  the 
reasonable  market  value  of  the  apples  at 
Temple,  in  the  condition  in  which  they 
should  have  been  delivered  and  the  condition 
that  they  were  actually  in  at  the  time  of 
delivery,  is  correct,  and,  when  considered  in 
connection  with  the  fourth  paragraph  of  the 
general  charge  and  the  special  charge  given, 
does  not  authorize  the  Jury  to  consider  the 
damage  to  the  shipment  caused  by  tbe  trip 
and  the  time  they  were  in  cold  storage,  as 
is,  in  tf  ect,  contended  by  appellant,  but  in- 
structed the  Jury  that  they  could  not  con- 
sider in  arriving  at  their  verdict  any  such 
elements  of  damage. 

[I]  The  other  assignments  of  error  urge 
that  the  evidence  failed  to  show  any  negli- 
gence on  the  part  of  the  defendant,  Gulf, 
Colorado  &  Santa  F6  Railway  Company, 
that  would  render  it  liable,  and  that  the 
verdict  is  excessive.  In  neither  of  these 
contentions  do  we  concur.  The  evidence  is 
amply  sufficient  to  support  tbe  verdict,  and 
the  amount  thereof  Is  not  excessive.  The 
Judgment  of  the  court  below  as  to  the  plain- 
tiff is  affirmed,  but,  as  to  the  Missouri  Pacific 
Railway  Company,  it  is  reversed,  and  the 
cause  remanded  for  a  new  trial  on  defend- 
ant's cross-action. 

Affirmed  in  part  and  reversed  and  remand- 
ed in  part 


DIIjLARD  v.  A.  O.  McADAMS  LUMBER  CO. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  9,  19U.)' 

1.  GOKFOBATIONS     (8     29*)— VAUDITT    OF    IW- 
COBPORATION— COLLATEKAL     ATTACK. 

The  validity  of  its  incorporation  cannot  be 
attadced  collaterally  in  a  suit  by  the  corpora- 
tion  on  a  note,  but  can  be  attacked  only  by  the 
state  in  a  direct  proceeding. 

[Eid.  Note. — For  other  cases,  gee  Corporations, 
Cent  Dig.  §§  T7-79 ;    Dec.  Dig.  |  29.«] 

2.  CoRPOBATiONB    (J   462*)— Powers— Takino 
Notes. 

In  every  expressed  grant  of  iMwer  to  a  cor- 
poration, there  is  implied  a  power  to  do  what- 
ever is  necessary  or  reasouably  appropriate  to 
the  exercise  of  such  express  auttiority,  and  a 
trading  corporation  expressly  authorized  to  buy 
and  sell  merchandise  has  the  right  to  sell  a 
bill  of  lumber  and  take  the  purchaser's  note  in 
payment  therefor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {§  1816-1819 ;    Dec.  Dig.  |  462.*] 

3.  GOBPOBATIONS   (i    613*)— AonOHB   ON   NOTX 
— PUBADINO. 

A  petition,  in  an  action  by  a  corporation  on 

a  note,  which  contains  no  averments  tending  to 
show  its  ownership  of  the  note  sued  upon,  or  its 
right  to  sue,  and  no  facts  showing  defendant's 
liability  to  the  plaintiff,  is  bed  on  general  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Diff.  S  513.*] 


>  Filed  In  the  Court  of  Civil  Appeal*  at  Ft.  Wortb 
Ifarch  IS,  1911,  and  transferred  to  this  court  by  or- 
der ot  the  Supreme  Court  July  1,  1911. 
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Appeal  from  District  Court,  Lubbock  Coun- 
ty; L.  S.  Kinder,  Judge. 

Action  by  A.  G.  McAdams  Lumber  Com- 
Iiany  against  J.  J.  Dillard  and  another. 
Judgment  for  plaintiff,  and  defendant  Dil- 
lard appeals.    Reversed  and  remanded. 

R.  J.  Dillard  and  J.  H.  Moore,  for  appel- 
ant.   W.  D.  Benson,  for  appellee. 

HALL,  J.  Appellee  filed  this  suit  in  the 
district  court  of  Lubbocli  county  against 
J.  J.  Dillard  and  W.  B.  Powell  to  recover  on 
a  certain  promissory  note,  executed  by  Dil- 
lard in  favor  of  Powell,  Indorsed  In  blanli 
by  Powell,  and  to  foreclose  a  vendor's  lien 
uiK>n  certain  real  estate  situated  in  the  town 
of  Lubbock.  Judgment  was  rendered  in  fa- 
vor of  appellee  for  the  amount  of  the  note, 
principal,  interest,  and  attorney's  fees,  to- 
gether with  costs  of  suit,  and  foreclosing 
the  vendor's  Hen  on  the  proi)erty  described 
in  the  petition.  Judgment  was  entered,  re- 
leasing W.  B.  Powell  as  Indorser,  by  reason 
of  unauthorized  extension  of  the  note. 

[1]  Appellant,  Dillard,  In  his  first  assign- 
ment of  error,  attacks  the  validity  of  appel- 
lee's Incorporation.  The  charter  complies 
with  every  requirement  of  the  statute,  and 
especially  subdivision  3,  art.  643,  Sayles'  Civil 
Statutes.  The  validity  of  the  existence  of 
a  corporation  cannot  be  attacked  collaterally 
in  this  way,  and  can  be  attacked  only  by 
the  state  In  a  direct  proceeding.  Parks  v. 
West,  102  Tex.  11,  111  S.  W.  726;  Id.  (Sup.) 
113  S.  W.  529;  Brennan  v.  City  of  Weather- 
ford,  53  Tex.  330,  37  Am.  Rep.  758. 

[2]  The  third  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  overruling  and 
In  not  sustaining  the  defendant's  special  an- 
swer that  the  transaction  of  the  plaintiff 
with  the  defendant  Powell  was  illegal  and 
ultra  vires,  and  one  in  which  the  defendant 
DilLird  was  In  no  wise  connected,  and  with- 
out the  powers  conferred  by  Its  charter." 
Appellant's  proposition  under  this  assign- 
ment is  in  effect  that  the  purchase  of  the 
vendor's  Hen  note  sued  upon  was  ultra  vires. 
The  testimony  shows  that  the  payee  in  the 
note  .(Powell)  purchased  lumber  from  appel- 
Ico.  and  that  appellee  took  the  note  in  pay- 
ment of  the  bill.  In  every  expressed  grant 
of  power  to  a  corporation,  there  is  Implied 
a  power  to  do  whatever  is  necessary  or  rea- 
sonably appropriate  to  the  exercise  of  the 
authority  expressly  conferred;  and  we  think 
appellee,  being  a  trading  corporation,  and 
expressly  authorized  to  buy  and  sell  mer- 
chandise, had  the  right  to  sell  the  bill  of 
Ituuber  and  take  the  note,  in  lieu  of  the 
money,  in  payment  therefor.  North  Side 
Lumber  Co.  v.  Worthington,  88  Tex.  5C2,  30 
S.  W.  1055,  53  Am.  St.  Rep.  778;  Thomas 
Hardware  Company  v.  Peiry,  etc.,  Mnfg.  Co., 
SO  Tex.  143,  24  S.  W.  10,  22  L.  R.  A.  802; 
Pumphrey  v.  Threndgill,  9  Tex.  Civ.  App. 
184,  28  S.  W.  450. 


What  we  have  heretofore  said  in  dispos- 
ing of  the  first  and  third  assignments  also 
disposes  of  the  questions  raised  in  tlie 
fourth  assignment  Appellant's  fifth  assign- 
ment is  without  merit 

[3]  The  second  assignment '  complains  of* 
the  error  of  the  court  In  overruling  the  de- 
fendant's (Dillard's)  exception  to  the  plain- 
tiff's petition.  We  think  this  assignment  U 
well  taken,  and  must  be  sustained.  The  pe- 
tition contains  no  averment  that  tends  to 
show  appellee's  ownership  of  the  note  sued 
upon  or  its  right  to  sue,  and  alleges  no  facts 
showing  appellant's  liability  to  apijellee. 
These  allegations  are  necessary,  and  a  want 
of  (hem  In  the  pleading  renders  it  subject  to 
a  general  demurrer.  Unger  v.  Anderson.  ."!" 
Tex.  550;  Jennings  v.  Moss,  4  Tex.  iT>2; 
Gray  v.  Osborne,  24  Tex.  157,  7C  Am.  Dec 
99;  Thlgpen  v.  Mundlne,  24  Tex.  282:  Bel- 
cher V.  Wilson,  31  Tex.  139;  Colbertson  v. 
Beeson,  30  Tex.  76;  Gilder  v.  Mclntyre,  20 
Tex.  89;   Ma  lone  v.  Craig,  22  Tex.  009. 

On  account  of  the  error  of  the  court  In 
not  sustaining  appellant's  exception  to  appel- 
lee's petition,  the  Judgment  is  reversed,  and 
the  cause  remanded. 


OHILLICOTHE  LAND  CO.  v.  WARD  et  al. 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Nov.  24,  1911.     Rehearing  Denied 

Dec.  23,  1911.) 

1.  Justices  of  the  Peace  (|  159*)— Appeal 
ANn  Ebsob— Requisites  fob  Tbansfeb— Ap- 
peal Bono  ob  Affidavit. 

Sayles'  Ann.  Civ.  St  1897,  art  1670,  pro- 
vides that  upon  appeal  from  the  judgment  of  a 
justice  the  party  appealing  shall  file  with  the 
justice  a  bond,  payable  to  the  appellee,  con- 
ditioned for  the  effective  prosecution  of  the 
appeal,  and  for  the  payment  and  satisfactioa 
of  the  judgment  which  may  be  rendered  against 
the  appellant  upon  snch  appeal  In  an  action 
in  a  justice's  court  to  recover  a  sum  alleged 
to  be  due  as  commissions,  defendant  by  inter- 
plea  and  process  issued  thereon,  made  another 
person,  who  was  also  a  claimant  of  the  same 
commissions,  a  party  to  the  suit  and  the  re- 
sult was  a  verdict  and  judgment  for  the  in- 
terpleader, and  that  the  plaintiff  take  nothing. 
Plaintiff  appealed  to  the  county  court,  but  filed 
no  appeal  bond  or  affidavit  in  forma  panppri<i 
in  the  justice's  court  Held,  since  an  appeal 
from  a  judgment  in  a  justice's  court  auuuid 
the  judgment  and  transfers  the  whole  cause  to 
the  county  court  for  a  trial  de  novo,  the  in- 
terpleader was  entitled  to  a  supersedeas  bond 
or  an  afiidavit  in  forma  pauperis  to  secure  him 
for  being  forced  to  forego  the  collection  of  bis 
judgment  and  abide  the  new  trial  in  the  county 
court,  and  in  default  thereof  the  appeal  was 
ineffective. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  (§  550-578;  Dec  Dig.  i 
159.*] 

2.  Justices  of  the  Peace  (f  159*) — Appeal 
ANn  Erbob— Requisites  fob  Traksfkk— Ap- 
peal Bond— SUFPICIENCT. 

Such  a  bond  should  be  made  payable  both 
to  the  original  defendant  and  to  the  party  in- 
terpleaded. 

[Ed.  Note.— For  other  cases,  sae  Jaatices  of 
the  Peace,  Dec.  Dig.  {  159.*] 
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8.  Appeai,  and  Ebbob  {%  20*)— Natube  and 
Gboitnds  of  Appellate  Jubisdiction— Ju- 
bisdiction  of  loweb  coubt. 

Where  a  county  court  acquired  no  juris- 
diction of  a  cause  for  a  failure  of  the  appellant 
therein  to  file  a  necessary  bond  on  appeal  from 
a  judgment  of  a  justice,  the  Court  of  Civil  Ap- 
peals has  no  jurisdiction  to  review  the  judg- 
ment of  the  county  court,  and  a  writ  of  error 
thereto  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §>  81-87;  Dec  Dig.  |  20.*] 

Error  from  Hardeman  County  Court;  W. 
S.  Bannister,  Judge. 

Action  by  the  CblUicothe  Land  Company 
against  J.  C.  Ward,  In  which  defendant  in- 
terpleaded C  L.  Lloyd.  From  a  Judgment 
for  Lloyd  on  an  appeal  to  the  county  court 
from  a  judgment  of  a  justice's  court,  plain- 
tiffs bring  writ  of  error.    Dismissed. 

Berry  &  Stokes,  for  plaintiffs  in  error. 
Fires,  Decker,  Clarke  &  John,  for  defendant 
in  error. 

HALL,  J.  Plaintiffs  In  error,  the  Chllll- 
cothe  Land  Company,  a  partnership  composed 
of  T.  W.  Carr  and  P.  L.  Hammett,  real 
estate  brokers.  Instituted  this  suit  In  a  jus- 
tice court  of  Hardeman  county,  Tex.,  against 
the  defendant,  J.  0.  Ward,  to  recover  $190, 
alleged  to  be  due  them  as  commissions  for 
the  sale  of  a  certain  farm  belonging  to  de- 
fendant. Defendant,  by  interplea  and  pro- 
cess issued  thereon,  made  C.  L.  Lloyd,  an- 
other broker,  who  was  claiming  the  commis- 
sions for  the  said  sale,  a  party  to  the  suit. 
A  trial  before  the  jury  in  the  justice  court 
resulted  in  a  verdict  and  judgment  for  C.  L. 
Lloyd  in  the  sum  of  $180  against  the  defend- 
ant, and  that  plaintiffs  take  nothing.  The 
plaintiffs  appealed  the  case  to  the  county 
court  of  Hardeman  county,  where,  upon  a 
trial  before  the  court,  the  same  result  was 
obtained,  and  by  writ  of  error  plaintiffs  bring 
the  case  to  this  court. 

[1]  C.  L.  Lloyd  has  filed  his  motion  to 
dismiss  the  cause  from  this  court,  upon  the 
ground  that  the  county  court  bad  no  juris- 
diction of  the  cause,  for  the  reason  that 
jilnintiffs  filed  no  appeal  bond  or  affidavit,  in 
lieu  thereof,  in  the  justice  court.  In  the  case 
of  H.  tc  T.  C.  Railway  Co.  v.  Red  Cross 
Stock  Farm,  91  Tex.  628,  45  S.  W.  376,  the 
Supreme  Court  beld  that,  In  an  action  before 
a  justice,  if  the  judgment  was  that  plain- 
tiff recover  nothing,  and  that  judgment  was 
rendered  against  him  for  costs  only,  he  was 
entitled  to  an  appeal  without  filing  an  ap- 
\ye&\  bond,  under  article  1070,  Sayles'  Stat- 
utes. Upon  authority  of  that  case  and  those 
cases  following  it,  we  presume  plaintiffs  in 
error  herein  prosecuted  their  appeal  from 
the  justice  court  to  the  county  court.  Such 
a  practice  is  permissible  where  there  is  no 
judgment  to  be  superseded,  but  we  do  not 
believe  this  is  such  a  case.  The  defendant, 
Ward,  were  merely  a  stakeholder,  admitting 


his  liability  to  some  one  to  the  extent  of 
$190,  as  commissions  due  for  the  sale  of 
bis  farm,  and,  as  was  bis  right,  bad  both 
parties  before  the  court.  Beyond  the  fact 
that  he  desired  to  be  relieved  of  double  lia- 
bility, the  defendant  bad  no  adverse  inter- 
est to  that  of  either  party.  C.  L.  Lloyd  was 
the  only  party  who  was  really  adversely  in- 
terested to  the  plaintiffs.  An  appeal  from 
a  judgment  in  the  justice  court  has  the  effect 
of  annulling  that  judgment  and  transferring 
the  whole  case  to  the  county  court  for  a 
trial  de  novo.  Harter  v.  Curry,  101  Tex,  187, 
103  S.  W.  988.  If  the  appeal  had  been  le- 
gally perfected,  defendant  in  error  Lloyd 
would  have  been  forced  to  forego  the  collec- 
tion of  his  judgment  in  the  justice  court 
and  abide  the  action  of  the  county  court. 
In  order  to  force  him  to  do  this,  a  super- 
sedeas bond,  or.  In  lieu  thereof,  an  afildavit 
in  forma  pauperis,  should  have  been  filed. 
An  appeal  by  appellants  in  error  without 
bond  bas  forced  him  into  the  county  court 
to  litigate  bis  rights  anew,  without  the  se- 
curity for  the  ultimate  collection  of  bis 
judgment  which  the  law  contemplates  he 
should  have  during  the  pendency  of  the  ai)- 
peal. 

[2,  3]  If  plaintiffs  in  error  desired  to  su- 
persede the  collection  of  the  judgment,  a 
bond  should  have  been  made,  payable  both 
to  the  stakeholder  and  defendant  in  error, 
or  an  affidavit  filed.  Falling  to  do  this  the 
county  court  acquired  no  jurisdiction  of  the 
cause,  for  which  reason  this  court  has  none. 
The  proceeding  is  therefore  dismissed  from 
this  court,  at  the  cost  of  the  plaintiffs  in 
error.  Dickey  v.  Cox,  23  Tex.  Civ.  App.  67, 
55  S.  W.  360;  Hall  Music  Co.  v.  Hall,  55 
Tex.  Civ.  App.  610,  120  S.  W.  904;  Frazier 
V.  Weinman,  120  S.  W.  004 ;  Slayton  v.  Hor- 
sey, 97  Tex.  343,  78  S.  W.  920. 


T.  A.  HILL  &  SON  v.  PATTON  & 
SCHWARTZ. 

(Court  of  Civil  Appeals  of  Texas.     June  14, 
1911.    Rehearing  Denied  Oct.  11,  1911.) 

Bbokers  (§  88*)  —  Exchange  of  Pbopebty  — 
COKUISSIONS— Instbuctions. 

Where  brokers,  in  a  suit  for  commissions 
for  inducing  an  exchange  of  property,  alleged 
that  they  were  employed  to  interest  D.  in  mak- 
ing the  exchange,  and  were  not  to  be  paid,  un- 
less the  exchange  was  made  on  terms  satisfac- 
tory to  defendants,  an  Instruction  authorizing 
a  finding  in  plaintiffs'  favor,  if  the  contract  was 
that  plaintiffs  should  induce  or  "attempt"  to  in- 
duce D.  to  make  the  exchange,  without  regard  ' 
to  whether  the  exchange  was  made  after  an 
"attempt"  on  defendants'  part  to  cancel  the 
agency,  etc,  unless  the  jury  found  that  the  at- 
tempted revocation  of  defendants'  agency  was 
made  in  "entire"  |;ood  faith,  was  objectionable 
as  not  within  the  issues,  and  also  as  calculated 
to  discredit  defendants'  theory  of  the  transac- 
tion by  the  use  of  the  word  "entire,"  and  cause 
the  jury  to  infer  that  their  good  faith  must 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
141  S.W.-65 


Digitized  by 


Goo^Q 


1026 


141  SOUTHWESTERN  REPORTER 


(Tex. 


have  been  proved  b7  more  satisfactory  testl- 
mony  than  was  required  to  prove  other  facts. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  121-190;   Dec.  Dig.  |  88.*] 

Appeal  from  Lavaca  County  Court;  W.  R. 
McGutchan,  Judge. 

Action  by  Patton  &  Schwartz  against  T.  A. 
Hill  &  Son.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

W.  T.  Bagby,  Sam  C.  Ijacltey,  and  Proctor, 
Vandenberge,  Crain  &  Lewrlgbt,  for  appel- 
lant Paulus  &  Ragsdale  and  P.  H.  Green, 
for  appellee. 

KET,  C.  J.  Appellees  brought  this  suit  to 
recover  compensation  for  services  alleged  to 
have  been  rendered  by  appellees  as  real  es- 
tate agents.  A  Jury  trial  resulted  In  a  ver- 
dict and  judgment  for  appellees,  and  the  case 
Is  presented  in  this  court  upon  numerous  as- 
signments of  error,  the  most  of  which  relate 
to  the  action  of  the  court  in  giving  and  re- 
fusing certain  instructions. 

The  plaintiffs'  cause  of  action  was  predi- 
cated upon  an  oral  contract  alleged  to  be,  In 
substance,  that  the  defendants  owned  a  cer- 
tain hotel  in  the  city  of  Hallettsvllle,  Tex., 
and  one  H.  S.  Dew  owned  a  tract  of  land  In 
Ziavaca  county,  Tex.;  that  defendants,  desir- 
ing to  exchange  their  hotel  for  the  Dew  tract 
of  land,  agreed  to  pay  the  plaintiffs  $500  U 
they  would  Interest  the  said  Dew  in  making 
such  exchange  of  property  upon  terms  that 
would  be  proposed  by  the  defendants,  such 
consideration  not  to  be  paid  to  the  plaintiffs, 
unless  the  exchange  referred  to  was  made 
upon  terms  satisfactory  to  the  defendants. 
The  plaintiffs  alleged  compliance  on  their 
part  with  the  contract,  and  that  the  defend- 
ants had  exchanged  their  hotel  property  for 
the  Dew  land. 

The  defendants  filed  an  answer,  contain- 
ing, among  other  things,  a  general  denial  and 
special  plea,  averring  that  they  did  at  one 
time  place  their  property  in  appellees'  hands 
for  sale  or  exchange,  and  agreed  to  pay  them 
a  consideration  If  they  should  negotiate  and 
effect  an  exchange  of  their  hotel  property  for 
the  Dew  land.  It  was  further  alleged  that 
the  plaintiffs  did  not,  within  a  reasonable 
time,  Induce  Dew  to  make  the  trade  that  de- 
fendants desired  and  authorized  the  plain- 
tiffs to  make,  and  that  after  such  failure  the 
defendants  revoked  and  canceled  the  plain- 
tiffs' authority  and  agency  for  the  defend- 
ants' hotel  property,  and  that  thereafter,  and 
acting  independently  of  the  plaintiffs,  the 
defendants  negotiated  a  trade  with  Dew.  by 
which  they  exchanged  their  hotel  property 
for  Dew's  land. 

The  principal  witnesses  In  the  case  were 
Marcus  Schwartz,  testifying  for  the  plain- 
tiffs, and  T.  Y.  Hill,  testifying  for  the  defend- 
ants. The  oral  contract  whatever  It  was, 
WHS  made  by  those  two  witnesses.  Schwartz 
swore  that  the  contract  was,  in  substance. 


as  alleged  in  plaintiffs'  petition,  while  HIU 
swore  that  It  was,  in  substance,  as  alleged 
In  the  defendants'  answer. 

The  trial  court,  among  other  things.  In 
the  general  charge.  Instructed  the  Jury  as 
follows:  "And  If  you  further  find  that,  as  a 
result  of  the  efforts  of  plaintiffs,  the  said 
H.  S.  Dew  did  become  Interested  in  and  en- 
ter Into  negotiations  with  the  defendants 
looking  to  the  trade  or  exchange  of  said 
properties,  and  If  you  further  find  that  the 
defendants  and  H.  S.  Dew  failed  to  perfect 
a  trade,  and  that  the  negotiations  t>etween 
the  defendants  and  H.  S.  Dew  were  then 
ended  and  definitely  abandoned  by  the  par- 
ties. In  good  faith  on  the  part  of  the  de- 
fendants, and  not  for  the  purpose  of  avoid- 
ing the  payment  of  the  amount  agreed  on, 
to  plaintiffs,  then  the  plaintiffs  cannot  recov- 
er herein,  although  you  should  find  that  the 
defendants  afterward,  and  without  interven- 
tion or  participation  of  plaintiffs,  resumed 
negotiations  with  said  H.  S.  Dew  and  suc- 
ceeded in  effecting  a  trade  or  exchange  of 
said  properties." 

Then,  at  the  request  of  the  plaintiffs,  the 
court  gave  the  following  additional  Instruc- 
tion: "Plaintiffs  ask  the  court  to  charge  the 
Jury  that.  If  they  find  from  the  evidence  that 
the  condition  of  the  contract  between  Pat- 
ton  4e  Schwartz  and  T.  A.  Hill  &  Son  was 
to  induce  or  attempt  to  Induce  H.  S.  Dew 
to  enter  Into  negotiations  for  a  trade  of 
places,  and  in  pursuance  of  such  efforts  on 
the  part  of  the  plaintiff  Schwartz  said  trade 
or  exchange  of  places  was  negotiated  by  and 
between  H.  S.  Dew  and  defendant  Hill  & 
Son,  the  plaintiffs  are  entitted  to  recover 
their  commission  agreed  on,  if  you  find  from 
the  evidence  that  such  commission  was  agreed 
on,  and  this  without  regard  to  whether  or 
not  you  find  that  the  trade  was  made  after 
an  attempt  on  the  part  of  defendant  to  can- 
cel the  agency  of  plaintiffs,  and  without  re- 
gard to  the  terms  the  trade  was  finally  made 
on,  imless  you  find  from  the'  evidence  that 
the  attempted  revocation  of  plalntifte'  agency 
by  the  defendants,  on  November  25,  1908, 
was  made  In  entire  good  faith,  and  within 
a  reasonable  time." 

The  giving  of  this  latter  charge  is  as- 
signed as  error,  and  we  sustain  the  assign- 
ment The  plaintiffs  did  not  seek  to  recov- 
er upon  a  contract  alleging  that  the  defend- 
ants agreed  to  compensate  them  for  attempt- 
ing to  induce  H.  S.  Dew  to  enter  Into  nego- 
tiation with  the  defendants;  the  allegation 
in  plaintiffs'  petition  being  that  the  defend- 
ants agreed  to  pay  them  the  amount  stated 
If  they  would  induce  said  H.  S.  Dew,  etc. 
But  the  most  serious  objection  to  this  charge 
Is  the  use  of  the  word  "entire"  preceding 
"good  faith."  As  framed,  this  charge  was 
calculated  to  discredit  appellants'  theory  of 
the  transaction,  and  cause  the  Jury  to  infer 
that  good  faith  must  be  proved  by  more  sat- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Die.  ft  Am.  Dig.  Key  No.  Series  *  Sep'r  ladeZM 


Digitized  by 


Google 


Tex.) 


WAPLES-PAINTER  CO.  v.  ROSS 


1027 


Isfactory  testimony  than  was  required  to 
prove  other  facts. 

We  OTermle  the  assignments  presenting 
other  qnestlons,  but  reverse  the  Judgment  on 
account  of  the  error  referred  to. 

Reversed  and  remanded.  ' 


WAPLES-PAINTER  CO.  T.  BOSS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  25,  1911.    Rehearing  Denied  Dec 

23,  1911.) 

1.  Municipal     Cobpobatioks     ((     663*)  — 

StKEBTS  —  OWHKBSHIP   BY  ABUTTING    OWH- 
EB8. 

One  owning  a  lot  fronting  on  the  street 

owns  the  fee  to  the  center  of  the  street,  sub- 
ject only  to  the  public  easement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1438-1440;  Dec. 
Dig.  S  663.*J 

2.  Mechanics'  Liens  (§  34*)— Subjeot-Mat- 
lER  OF  Liens— Sidewalks. 

Under  Const,  art.  16,  S  37,  providing  that 
mechanics,  artisans,  and  materialmen  shall 
have  a  lien  upon  all  bnildings  or  articles  made 
or  repaired  by  them,  laborers  who  built  a  side- 
walk in  the  street  in  front  of  an  abutting  lot 
are  entitled  to  a  lien  upon  it. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  g  39;   Dec.  Dig.  §  34.*] 

8.  Injunction  ({  26*)  —  Gabnishment  Pbo- 

ceedings. 

Where  the  amount  owing  a  contractor  who 
constructed  a  sidewalli  in  front  of  defendant's 
lot  was  garnished  by  the  contractor's  creditor 
in  a  justice  court,  and  no  appeal  was  talcen 
from  a  judgment  for  the  creditor,  the  owner 
whose  lot  bad  been  subjected  to  a  'mechanic's 
lien  was  entitled  to  enjoin  the  enforcement  of 
the  garnishment  in  the  justice  court. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  §  26.*] 

Appeal  from  District  Court,  Cooke  Coun- 
ty; Clem  B.  Potter,  Judge. 

Action  by  J.  W.  Flowers  and  others 
against  J.  W.  Ross,  Andl  H.  Ross,  the  Wa- 
ples-Palnter  Company,  and  another,  In  which 
defendants  Ross  prayed  for  an  injimction 
against  the  Waples-Painter  Company.  From 
a  judgment  for  plaintiffs  and  defendants 
Ross,  the  Waples-Palnter  Company  appeals. 
Affirmed. 

Stuart,  Bell  &  Moore,  for  appellant  Da- 
vis &  Thomason,  for  appellees. 

SPEER,  J.  J.  W.  Flowers  and  others  filed 
tbelr  petition  In  the  district  court  of  Cooke 
county  against  J.  W.  Ross,  AncU  H.  Ross, 
Peter  Brunson,  and  the  Waples-Palnter 
Company,  a  corporation,  to  foreclose  a  ma- 
terialman and  mechanic's  lien  against  a  cer- 
tain lot  owned  by  the  defendants  Ross.  The 
defendants  Ross  prayed  that  codefendant, 
the  Waples-Palnter  Company,  should  be  re- 
strained from  the  enforcement  of  a  Judg- 
ment recovered  by  It  In  a  garnishment  pro- 
ceeding in  a  Justice's  court,  whereby  it  was 
sought   to    reach   the    fund,    amounting   to 


$52.60,  which  the  Rosses  admitted  they  owed 
to  the  contractor,  Brunson,  as  a  balance  due 
for  the  construction  of  a  sidewalk  to  their 
lot  The  cause  was  tried  before  the  court, 
who  made  and  filed  the  following  findings 
of  fact,  which  we  adopt: 

"On  November  5,  1909,  there  was  filed  In 
this  cause  an  agreement,  signed  by  all  the 
parties  to  this  cause,  both  plaintiffs  and  de- 
fendants, admitting  the  following  facts  to 
be  true: 

"(1)  The  county  of  Cooke  owned  the  40 
acres  of  land  mentioned  In  the  petition,  and 
divided  the  same  into  blocks,  lots,  and 
streets,  reserving  one  block  for  courthouse 
and  selling  the  remaining  lots  by  deeds  in 
the  usual  form,  and  describing  them  by  lot 
and  block  number,  substantially  as  alleged 
In  the  petition,  and  the  defendants  J.  W. 
Ross  and  Andl  H.  Ross,  as  tenants  in  com- 
mon, own  lot  No.  4,  in  block  No.  4,  by  reg- 
ular chain  of  deeds  from  Cooke  county, 
down  to  themselves,  said  J.  W.  Ross  being  a 
married  man,  and  said  Ancil  H.  Ross  a  sin- 
gle man,  and  for  several  years  they  and 
their  mother,  as  partners,  under  the  name 
of  A.  H.  Ross  &  Son,  have  been  conducting 
a  hardware  business  in  the  two-story  brick 
building  upon  said  lot;  said  40  acres,  when 
so  sold,  having  constituted  the  town  of 
Gainesville,  since  Incorporated  under  the 
general  law,  and  now  a  city  of  about  10,000 
Inhabitants. 

"(2)  The  defendant  Peter  Brunson,  under 
contract  with  said  J.  W.  Ross  and  Ancil  H. 
Ross,  constructed  a  cement  sidewalk  In 
front  of  said  building  for  the  price  and  In 
the  manner  alleged  in  petition,  and  the 
plaintiffs  furnished  the  labor  and  material 
used  in  constructing  said  sidewalk,  as  al- 
leged in  petition,  for  the  price  therein  stated. 

"(3)  There  was  instituted  in  the  Justice 
court  of  precinct  No.  1,  of  Cooke  county,  the 
two  suits  Nob.  11,999  and  12,000,  as  alleged 
in  the  petition  and  answer,  in  which  suits 
final  judgments  were  rendered  as  therein 
stated,  and  no  appeal  was  ever  prosecuted 
from  the  Judgment  in  either  case;  and  In 
the  garnishment  suit  the  defendants  X  W. 
Ross  and  Ancil  H.  Ross  did  not  request  or 
seek  to  have  the  present  plaintiffs  made  par- 
ties, and  said  Judgments  have  not  been  sat- 
isfied, and  a,t  the  time  of  the  filing  of  this 
suit  the  Waples-Palnter  Company  was  pro- 
ceeding to  enforce  the  Judgment  In  the  gar- 
nishment case  by  execution.  In  the  answer 
to  the  garnishment  and  upon  the  trial,  said 
J.  W.  Ross  and  Ancil  H.  Ross  Insisted  that 
the  debt  could  not  be  garnished,  and  that 
these  plaintiffs  had  a  lien  upon  the  prop- 
erty. 

"This  cause  was  submitted  to  me  upon 
said  admitted  facts  and  none  others  were 
introduced  in  evidence  and  I  herewith  adopt 
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said  admitted  facts  as  my  findings  of  fact 
herein." 

Upon  tliese  findings  the  trial  court  con- 
cludi'd  as  follows: 

"(1)  Plaintiffs  are  entitled  to  recover  Judg- 
ment for  the  amount  asked  for  In  their  pe- 
tition herein  against  the  defendant  Peter 
Branson;  that  they  are  entitled  to  recover 
Hen  on  lot  No.  4,  block  No.  4,  in  city  of 
GainesTlUe.  Cooke  county,  Tex.,  and  a  fore- 
closure of  said  lien  on  said  lot  of  said  de- 
fendants Audi  Hoss  and  J.  W.  Ross. 

"(2)  I  find  that  the  defendants  Andl  II. 
Ross  and  J.  AV.  Ross  are  entitled  to  an  in- 
junction against  Waples-Palnter  Company, 
restraining  said  Waples-Palnter  Company 
from  the  enforcement  of  the  judgment  In 
the  justice  court,  precinct  Xo.  1,  In  cause 
12.000  on  the  civil  docket  of  said  Justtce 
court.  I  find  that  the  fact  that  the  city 
has  an  easement  in  said  street  does  not  sep- 
arate same  from  said  lot,  so  that  Improve- 
ments thereon  will  not  occasion  the  creation 
of  a  lien  on  the  whole  lot,  subject  to  the 
easement  right  to  the  street.  And  that  J. 
W.  Itoss  and  Andl  H.  Ross  cannot  be  made 
to  pay  the  debt  twice,  because  Lyon-Gray 
Lumber  Company  were  not  parties  to  the 
case  In  the  justice  court,  and  because  that 
x-ourt  could  not  by  any  order  have  defeated 
their  right  to  determine  the  question  of 
their  Hen  In  the  district  court" 

Judgment  was  entered  according  to  these 
conclusions,  and  the  Waples-Palnter  Com- 
pany has  appealed. 

Article  16,  (  37,  of  our  Constitution  reads: 
"Mechanics,  artisans  and  materialmen  of 
every  class  shall  have  a  Hen  upon  the  build- 
ings and  articles  made  or  repaired  by  them 
for  the  value  of  their  labor  done  thereon  or 
material  furnished  therefor;  and  the  LegLs- 
lature  shall  provide  by  law  for  the  speedy 
and  efficient  enforcement  of  said  Hens." 

[1. 21  While  respectnlile  authority  to  the 
contrary  may  be  found,  we  think  the  weight 
of  authority,  as  well  as  the  better  reason, 
supports  the  trial  court's  conclusion  that  a 
Hen  exists  in  favor  of  the  artisans  and  ma- 
terialmen who  labor  and  furnish  material 
for  the  construction  of  a  sidewalk  In  the 
sti-eet  adjacent  to  a  lot  abutting  on  such 
street.  For  a  very  clear  discussion  of  the 
(luestlon,  see  I^eiper  &  Mills  v.  Mlnning,  74 
Ark.  510,  86  S.  W.  407.  The  rule  In  this 
.«tate  Is  that  the  owner  of  a  lot  fronting  on 
the  street  owns  the  fee  to  the  center  of  the 
street,  subject  only  to  the  easement  of  the 
I)ubllc.  Bond  v.  Tex.  &  Pac.  Ry.  Co.,  16 
Tex.  Clv.App.  281,  39  S.  W.  978;  Emerson 
v.  Bedford,  21  Tex.  Civ.  App.  262.  51  S.  W. 
889.  It  would  follow,  therefore,  that  a  side- 
walk placed  In  the  street  Is  none  the  less 
an  Improvement  of  the  lot  on  which  It  Is 
placed. 


[3]  The  question  with  which  we  have  had 
most  dlfiiculty  arises  from  the  court's  con- 
clusion that  3.  W.  and  Andl  H.  Boss  were 
entitled  to  an  Injunction  against  the  Waples- 
Palnter  Company,   restraining  It  from  the 
enforcement  of  a  judgment  recovered  by  it 
In  the  justice's   court  In   the  garnishment 
proceeding.    The  facts  show  that  that  judg- 
ment became  final,  and  that  no  appeal  vras 
ever  taken  from  It.    The  contention  of  ap- 
pellant that  the  Justice's  court  had  jurisdic- 
tion as  an  incident  to  the  main  question  In- 
volved, to  wit,  the  liability  of  the  fund  to 
the  plaintiffs'  writ,  to  determine  whether  or 
not  the  plaintiffs  in  this  cause  had  a  lien 
for  their  labor  and  material,  and  that  Its 
judgment,    unappealed    from,    therefore,  be- 
came final  and  binding  on  all  parties  to  the 
suit,  appeals  very  strongly  to  some  of  the 
members  of  this  court,  and  but  for  the  de- 
cision hereafter  referred  to  they  would  be 
inclined  to  bold  that  the  Justice's  court  did 
have  such  Jurisdiction  (Melvin  v.  Chancy,  8 
Tex.  Civ.  App.  2o2,  28  S.  W.  241;  City  of 
Victoria  V.  Schott,  9  Tex.  Civ.  App.  332,  2a 
S.  W.  681),  and  that  a  due  regard  for  the 
solemnity  of  judgments  of  a  court  of  gen- 
eral   Jurisdiction   would   require   a   holding 
that  the  judgment  rendered  In  favor  of  ap- 
pellant in  the  Justice's  court  could  not  be 
enjoined    In    the    present    proceeding,    even 
though  it  resulted  in  the  Rosses'  having  to 
pay  the  debt  twice.    The  loss  in  such  a  case 
would  not.  be  the  fault  of  the  law,  but  of 
their  negligence  In  not  pursuing  their  rem- 
edy.    The  question,  however,  appears  to  be 
determined  by  the  early  case  of  Westmore- 
land V.  Miller,  8  Tex.  1C8,  where  It  seems 
to  be  held  in  Just  such  a  case  that  the  de- 
fendant In  garnishment  ought  not  to  be  left 
in  peril  of  having  two  judgments  enforced 
against  him  for  the  same  debt.     Tbe  case 
which  tbe  court  there  cites  as  being  decisive 
of  the  matter  does  not  support  It,  bowever. 
In  that  the  garnishment  judgment  had  been 
api>ealed   from.     See  Wybrants   v.    Rice  k 
NlchoUs,  3  Tex.  458.    However  that  may  be. 
Westmoreland-Miller  appears  never  to  have 
been  overruled,  and  does  dedde  the  question 
now  before  us,  and  we  feel  constrained  to 
foUow  it 

The   judgment   of   the   district    court  1» 
therefore  afl[irmed. 


ARMEN'OOIi  et  al.  t.  RICHTEIR. 

(Court  of  Civil  Appeals  of  Texas.      San  An- 
tonio.    Dec.  6,   1911.     Rehearing  Denied 
Jan.  3,  1912.) 

1.   GARNISnXtENT     (5    40*)— DEMANDS     SCBJECT 

TO  Garnishment. 

A    claim    for   unliquidated    and    anceruin 
damages  is  not  subject  to  garnishment. 

[Ed.   Note. — For   other   cases,    see    Garnish- 
ment, Cent.  Dig.  {  82;    Dec.  Dig.  |  40.*] 
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2.  Garnishment  (J  114*)— Scope  of  Wbit. 

A  writ  of  garnishment,  when  served,  at- 
taches not  only  to  what  the  garnishee  may  owe 
the  principal  defendant  at  the  time  of  the  serv- 
ice of  the  writ,  but  also  to  what  be  may  owe 
when  he  files  his  answer,  and,  where  an  unliq- 
uidated demand  was  garnished  and  became  liq- 
uidated before  answer,  the  garnishee  was 
bound  to  answer  that  he  owed  the  amount  of 
the  judgment  by  which  the  demand  was  liqui- 
dated, 

[Ed.  Note.— For  other  cases,  see  Garnish- 
ment, Cent.  Dig.  {  233;   Dec.  Dig.  |  114.*] 

3.  Garnishment   ({   107*)— Successivk   Gar- 
nishments—Rights OF  Garnishees. 

Defendant  having  recovered  judgment 
against  L.,  plaintiff  garnished  L.,  but  the  judg- 
ment was  set  aside  and  a  new  trial  granted. 
Before  a  new  judgment  was  rendered  In  favor 
of  defendant  against  L.  for  a  lesser  amount, 
intervener  also  garnished  him  on  a  claim 
agidnst  defendant,  after  which  plaintiff  and 
intervener  recovered  judgments  against  defend- 
ant, and  L.  answered,  admitting  an  indebted-' 
ness  equal  to  the  second  judgment  recovered 
against  him.  Held,  that  plaintiff's  garnish- 
ment, having  been  prior  in  time,  was  prior  in 
right. 

[Bid.  Note.— For  other  cases,  see  Garnish- 
ment. Cent.  Dig.  »  217-219;  Dec.  Dig.  i 
107.*] 

Appeal  from  Dlstilct  Court,  Webb  Coun- 
ty; K  A.  Stevens,  Judge. 

Action  by  A.  C.  Richter  against  M.  Val- 
dez,  In  which  a  writ  of  garnishment  was  Is- 
sued against  F.  H.  Llthgow,  and  In  which 
J.  A.  Armengol  filed  a  plea  of  interven- 
tion, claiming  that  he  had  obtained  a  writ 
of  gamishment  which  was  entitled  to  prec- 
edence. From  a  Judgment  In  favor  of  plain- 
tiff Rlchter,  Armengol  and  others  appeal. 
Affirmed. 

Hamilton  &  Mann,  for  appellants.  A. 
Winslow,  for  appellee. 


FLY,  J.  Appellee  obtained  a  writ  of  gar- 
nishment against  F.  H.  Lithgow  in  a  suit 
instituted  by  him  against  M.  Valdez  to  re- 
cover the  sum  of  $G18.49  on  May  29,  1908, 
and  it  was  served  on  the  same  day.  On 
June  8,  1910,  Lithgow  answered  that  Val- 
dez bad  a  Judgment  against  him  for  $800, 
and  that  he  was  indebted  to  him  in  that 
sum.  On  January  3,  1911,  Aimengol  filed 
a  plea  in  intervention,  claiming  that  he  had 
obtained  a  writ  of  garnishment  against 
Uthgow  which  should  have  precedence  over 
that  of  appellee.  On  the  same  day  M.  Val- 
dez, the  defendant  in  the  original  suit,  filed 
his  plea  in  intervention,  alleging  that  on 
October  24,  1907,  he  had  instituted  suit 
against  Lithgow,  and  that  on  June  2,  1910, 
he  had  obtained  a  judgment  for  $800  against 
Lithgow;  that,  when  the  writ  of  garnish- 
ment was  served  on  Lithgow  by  appellee, 
the  claim  was  unliquidated  and  was  not  cer- 
tain until  the  Judgment  was  rendered,  more 
than  twelve  months  after  the  writ  of  gar- 
nishment was  served  and  more  than  six 
months  after  Lithgow  was  required  by  law 


to  answer;  that  the  claim,  being  unliqui- 
dated and  uncertain,  was  not  subject  to  gai>- 
nlsliment,  and  he  prayed  that  appellee  be 
held  to  have  no  lien  on  the  $800,  and  that 
the  intervener  have  Judgment  for  any  sum 
remaining  ftfter  Armengol,  the  other  Inter- 
vener, was  paid.  The  cause  was  submitted 
to  the  trial  Judge  on  an  agreed  statement  of 
facta,  and  Judgment  was  tendered  in  favor 
of  appellee  against  the  garnishee,  and  that 
Armengol  and  Valdez  take  nothing  by  their 
intervention. 

We  adopt  the  following  facts,  striking  out 
some  unnecessary  words,  found  by  the  dis- 
trict Judge: 

"On  the  11th  day  of  May,  1909,  M.  Valdez 
recovered  of  F.  H.  Lithgow  a  judgment  for 
$966.25,  with  interest.  On  the  29th  day  of 
May,  1909,  the  plaintiff  herein  filed  a  suit 
against  M.  Valdez,  the  plaintiff  on  said 
Judgment,  in  which  he  sought  to  iiecover 
of  said  M.  Valdez  the  sum  of  $618.49.  On 
said  29th  day  of  May,  1909,  the  plaintiff 
herein  caused  a  writ  of  garnishment  to  issue 
against  said  F.  H.  Lithgow,  based  upon  his 
said  demand  against  said  M.  Valdez,  which 
writ  was  returnable  on  the  8th  day  of  No- 
vember, 1909.  On  the  24th  day  of  June, 
1900,  the  said  Judgment  of  M.  Valdez  v.  F. 
H.  Lithgow  was  set  aside  on  motion  of  said 
F.  H.  Lithgow,  and  a  new  trial  was  granted. 
On  the  2d  day  of  June,  1910,  Judgment  was 
again  rendered  in  favor  of  said  M.  Valder. 
against  F.  H.  Lithgow  by  agreement  for 
$800,  which  Judgment  was  final.  On  the 
18th  day  of  June,  1909,  the  said  intervener. 
J.  Armengol,  caused  to  be  issued  a  writ  of 
garnishment  against  said  F.  H.  Lithgow  to 
satisfy  his  demand  against  said  M.  Valde/.. 
On  the  13th  day  of  December,  1909,  said 
Intervener,  J.  Armengol,  recovered  a  Judg- 
ment against  said  M.  Valdez  for  $3ST.0T, 
which  Judgment  was  final.  On  the  13th  day 
of  December,  1909,  the  plaintiff  herein  re- 
covered a  Judgment  against  M.  Valdez  for 
$618.49,  which  Judgment  was  final.  On  the 
3d  day  of  June,  1910,  the  said  F.  H.  Lith- 
gow, garnishee,  filed  his  answer  in  this 
cause,  admitting  that  he  was  Indebted  to  said 
M.  Valdez  in  the  sum  of  $800.  On  the  ulh 
day  of  June,  1910,  the  Intervener,  J.  Armen- 
gol, recovered  a  judgment  against  said  F. 
H.  Lithgow  for  $387.07,  the  amount  of  his 
demand  against  said  M.  Valdez." 

[1]  It  is  the  rule  adopted  by  the  Supreme 
Court  of  Texas  that,  when  the  damages  are 
unliquidated  and  In  their  nature  uncertain, 
the  demand  Is  not  subject  to  gamishment. 
Waples-Platter  Grocery  Co.  v.  Railway,  9.5 
Tex.  486,  68  S.  W.  265,  59  L.  R.  A.  353. 
That  rule  was  enunciated  In  the  Interest 
and  for  the  protection  of  the  garnishee,  who 
should  not  be  harassed  with  suits  in  re- 
gard to  an  Indebtedness  so  uncertain  that  he 
could  not  conscientiously  and  with  reason- 
able certainty  state  the  amount  of  his  lu- 
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debtedness.  The  garnishee  does  not  raise 
this  question,  but  seems  well  satisfied.  Only 
an  intervener  who  served  a  Junior  gamisb- 
nient  on  Lithgow,  and  whose  writ  must  be 
subject  to  the  same  criticism  ur^ed  against 
the  prior  writ,  and  the  defendant,  against 
whom  appellee  had  obtained  Judgment  in  the 
original  suit,  are  endeavoring  to  raise  the 
question  of  unliquidated  demand. 

[2]  When  the  wilt  of  garnishment  was 
served  on  Uthgow,  it  attached,  not  only  to 
what  he  might  owe  Valdez  at  the  time  of 
service,  but  to  what  he  might  owe  him  at 
the  time  he  filed  his  answer,  and,  while  be 
might  not  have  been  able  at  the  time  of  the 
service  to  answer  what  was  due  by  him  to 
Valdeas,  yet,  if  the  unliquidated  demand  had 
become  liquidated,  by  being  put  Into  the 
qhape  of  a  Judgment,  before  the  answer  was 
filed,  the  law  required  him  to  answer  tlut 
he  owed  the  amount  of  the  Judgment  as  be 
did.  If  the  garnishee  had  answered  at  the 
time  he  was  served  the  facts  in  regard  to 
the  pending  suit  between  him  and  Valdez, 
appellee  conld  not  have  taken  Judgment 
against  him,  but  he  waited  until  the  claim 
against  him  was  a  liquidated  demand  and 
then  he  answered  that  he  owed  Valdez  $800. 

[|]  Upon  what  ground  Armendol  should 
have  precedence  over  appellee  whose  writ  of 
garnishment  was  served  before  his,  both  be- 
ing served  when  the  demand  was  unliqui- 
dated, and  both  being  answered  after  the 
demand  became  liquidated,  does  not  appear 
from  anything  in  the  briefs  of  appellants, 
who  have  pooled  their  issues  as  against  ai>- 
pellee.  If  appellee  cannot  recover,  neither 
can  Armengol,  for  the  same  objections  can 
be  urged  against  bis  garnishment  proceed- 
ings as  against  those  of  appellee,  and  his 
appearance  in  this  case  appears  to  be  en- 
tirely gratuitous  and  without  any  basis 
whatever.  But,  independent  of  these  mat- 
ters, the  statute  provides  that  "from  and- 
after  the  service  of  such  writ  of  garnish- 
ment it  shall  not  be  lawful  for  the  garnishee 
to  pay  to  the  defendant  any  debt  or  to  de- 
liver to  him  any  effects,"  and  It  is  held  that 
the  garnishee  must  disclose  what  his  indebt- 
edness was  when  the  writ  was  served  and 
at  the  time  he  answers.  Tlrrell  v.  Canada, 
25  Tex.  466;  Menslng  v.  Engelke,  67  Tex. 
532,  4  S.  W.  202;  Gause  v.  Cone,  73  Tex. 
239,  11  S.  W.  162;  Schepflin  v.  Small,  4  Tex. 
av.  App.  493,  23  S.  W.  432. 

Doubtless  the  court  could  have  rendered 
Judgment  by  default  against  the  garnishee 
for  failure  to  answer,  but  that  was  not  done, 
and,  when  the  answer  was  finally  filed,  the 
court  had  authority  to  render  judgment 
against  the  garnishee,  especially  wheie  there 
is  no  claimant  showing  a  better  right  to  it 
Appellants  have  no  Just  cause  to  object 

The  Judgment  is  affirmed. 


McGOLLUM  T.  JONES  et  aLt 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  25,  1911.    Rehearing  Denied 

Dec  16,  1911.) 

1.  MOBTOAOES  (S  333*)— Tbust  Dkxd»— Sau. 

A  trustee  must  smctly  follow  the  provi- 
sions of  the  trust  deed  in  making  a  sale  there- 
under; bis  powers  being  wholly  derived  there- 
from. 

fBd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1013;   Dec  Dig.l  333.*] 

2.  MosTOAOES  (f  342*)  — TansT  Deeds  — Va- 
lidity OF  Pbovibions  —  Substitution  or 
Trustee. 

A  trust  deed  provided  that  if  the  named 
trustee  failed  or  refused  to  act  or  became  dis- 
qualified, the  legal  bolder  of  the  secured  note 
could  appoint,  by  writing,  a  substituted  trustee 
with  the  same  powers,  and  that  the  deed  given 
by  the  trustee  or  his  successor  shall  be  prima 
fade  evidence  of  the  truth  of  the  redtals 
therein,  of  default  in  payment  of  the  reonest 
of  the  trustee  to  sell,  the  advertisement  of  the 
sale,  and  proceedings,  and  any  facts  authoris- 
ing the  substitute  trustee  to  act  Held,  that 
the  provision  was  valid. 

[E!d.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  842.*] 

3.  MoRTOAOEs  (f  341*)— Tbdr  Dkkds— Fobb- 
ciosuBK— Evidence. 

Evidence  held  to  show  a  valid  sale  under  a 
trust  deed  by  a  duly  authorised  substituted 
trustee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  341.*] 

4.  MoBTOAOEs  (S  359*)— FORECLOSUBB— Sale 
—Land  Sold. 

A  trustee  under  a  trust  deed  was  not 
bound  to  first  sell  that  part  of  the  land  cover- 
ed by  the  deed  in  which  a  purchaser  from  the 
mortgagor  before  foreclosure  owned  no  inter- 
est at  least  in  the  absence  of  request  from 
such  purchaser. 

[Eid.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1074;   Dec.  Dig.  i  359.*] 

Appeal  from  District  Court,  Cooke  County; 
Clem  B.  Potter,  Judge. 

Action  by  H.  B.  Jones  and  another  against 
F.  I*  McCoUum  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendant  named  appeals. 
Affirmed. 

Davis  &  Thomason,  for  appellant  Stuart 
Bell  &  Moore,  for  appellees. 

SPEER,  J.  Appellees  Jones  and  Bluhm 
instituted  this  suit  in  the  district  court  of 
Cooke  county  to  recover  from  appellant  Bftc- 
Collum  and  others  324.5  acres  of  land.  The 
defendant  McCoUum  alone  made  defense, 
and  upon  final  trial  there  was  a  Judgmoit 
upon  an  instructed  verdict  for  plaintiffs,  and 
McCollum  has  appealed. 

Under  the  contention  that  the  instruction 
was  erroneous,  appellant  insists  there  wan 
"evidence  tending  to  show  that  O.  O.  Thom- 
as, trustee  in  the  mortgage,  to  secure  F.  M. 
Savage  had  not  been  in  good  faith  request- 
ed to  execute  the  deed  of  trust;  that  be 
had  not  refused  to  execute  the  same;  that 
the  appointment  of  H.  L.  Stuart  as  substi- 
tute trustee  was  unauthorized,  and  the  said 


*For  other  casss  ■••  sama  topic  ana  section  NUMBBB  in  Dec.  Dig.  *  Am.  Dig.  Ker  Now  Series  ft  Rep'r  Indsze 

tWrtt  ot  error  denied  bj  Supreme  Court. 


Digitized  by 


Google 


Tex.) 


NOLAKD  ▼.  W£EMS 


1031 


Stuart  was  not  a  fllsliitereeted,  impartial, 
and  suitable  person  to  act  as  substitute  trus- 
tee." 

[1]  It,  of  course,  Is  true  that  the  power 
of  a  trustee  named  in  a  deed  of  trust  to 
make  sale  for  the  parties  is  derived  wholly 
from  the  instrument  of  trust,  and  that  its 
terms  hiust  be  strictly  followed  in  exercising 
the  power.  The  title  of  appellees  was  de- 
riyed  through  a  sale  made  by  H.  L.  Stuart 
as  substitute  trustee  in  lieu  of  O.  O.  Thomas, 
trustee  named  in  the  mortgage.  The  deed 
of  trust  stipulated  that  if  said  Thomas  from 
any  cause  whatever  should  fail  or  refuse  to 
act,  or  become  disqualified  from  acting,  as 
such  trustee,  then  said  Savage  or  other  legal 
owner  or  holder  of  said  note  should  have 
the  power  to  appoint  a  substitute  in  writ- 
ing, who  should  have  the  same  powers  as 
those  delegated  to  said  Thomas.  It  also  con- 
tained the  further  recital  that  "the  deed 
which  shall  be  given  by  said  trustee  or  his 
successor  to  the  purchaser  at  such  sale  sliall 
be  prima  facie  evidence  of  the  truth  of  all 
the  recitals  therein,  of  the  default  in  the 
payment  of  said  note,  or  of  any  Interest  due 
thereon,  of  the  request  of  said  trustee  to 
sell,  the  advertisement  of  such  sale,  the  pro- 
ceedings at  such  sale,  the  facts,  If  any,  au- 
thorizing the  substitute  to  act  in  the  prem- 
ises and  of  everything  necessary  to  the  va- 
lidity of  such  sale." 

[2]  There  appears  to  be  no  reason  why  par- 
ties may  not  make  such  stipulations  In  their 
contracts  If  they  choose,  and,  indeed,  it  lias 
been  so  held.  Swain  v.  MitcheU,  27  Tex.' 
Civ.  App.  62,  66  S.  W.  61.  In  addition  to 
these  stipulations,  the  appellees  introduced 
In  evidence  an  Instrument  signed  and  ac- 
knowledged by  O.  G.  Thomas,  stating  that 
lie  had  refused  and  declined  to  act  as  trustee 
'  under  the  deed  of  trust,  and  also  an  instru- 
ment signed  by  F.  M.  Savage  and  R.  R.  Bell, 
reciting  tliat  Thomas  had  refused  in  writing 
to  act  as  trustee,  and  that  the  signers  had 
appointed  H.  L.  Stuart  as  substitute  trustee, 
and  that  R.  R.  Bell  was  the  owner  of  the 
note  secured. 

[3]  The  prima  facie  case  made  by  the  sub- 
stitute trustee's  conveyance,  especially  when 
strengthened  by  the  other  evidence  referred 
to,  becomes  conclusive  in  the  absence  of  tes- 
timony tending  to  show  some  irregularities 
In  the  sale.  We  have  carefully  examined  the 
-evidence,  and  find  no  such  testimony. 

[4]  It  is  next  insisted  that  it  was  the  duty 
■of  Stuart,  the  substitute  trustee,  to  sell  first 
that  part  of  the  land  embraced  in  the  mort- 
j^ge  In  which  appellant  owned  no  interest, 
■and  that  since  the  substitute  trustee  did  not 
.do  so,  but  sold  the  entire  tract  in  bulk,  the 
-conrt  erred  in  the  Instruction.  It  may  be, 
we  need  not  decide,  that  upon  a  proper  re- 
quest at  the  time  on  the  part  of  appellant 
the  substitute  trustee  should  have  sold  first 


that  portion  of  tbe  land  retained  by  appel- 
lant's vendor,  but  It  is  a  sufllcient  answer 
to  this  contention  to  say  that  no  such  re- 
quest was  made.  Besides,  there  is  no  con- 
tention in  the  brief,  nor  would  the  record 
warrant  such  contention,  that  the  land  would 
have  brought  more  when  sold  in  separate 
tracts  than  it  did  bring,  which  appears  to 
be  approximately  the  amount  of  the  indebt- 
edness secured.  National  Loan  &  Invest- 
ment Co.  v.  Dorenblaster,  30  Tex.  Civ.  App. 
148,  69  S.  W.  1019. 

We  find  no  error  in  the  Judgment,  and  it 
is  affirmed. 


NOLAND  et  al.  v.  WEaBMS. 

(Court  of  Civil  Appeals  of  Texas.    EI  Paso. 
Nov.  29,  1911.     On   Motion  for  Rehear- 
ing, Dec.  20,  1911.) 

1.  CoxntTs  (g  91*)— Stabi  Decisis— Bodndabt 
Line. 

A  former  decision  of  the  Court  of  Civil  Ap- 
peals with  reference  to  tbe  location  of  a  tract 
of  land  and  its  boundaries  was  conclusive  of  the 
question  decided  as  against  those  claiming  un- 
der one  oC  tbe  parties  in  a  subsequent  proceed- 
ing. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ii  325,  826 ;   Dec.  Dig.  g  91.*] 

2.  Advebbb    Possession     (5    96*)— B>xtknt— 
constbuctive   possession. 

Where  a  person's  actual  possession  of  land 
was  confined  to  a  specified  tract,  tbe  lines  of 
which  were  fixed  and  continuously  known  and 
recognized  by  adjacent  owners,  his  possession 
within  tbe  lines  could  not  l>e  extended  by  con- 
struction to  any  other  laud. 

[S!d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  537-694;  Dec  Dig.  $ 
9«.*] 

3.  Adverse  Possession  (|  16*)— Ei.buents. 

That  cattle  were  pastured  in  an  inclosure 
for  about  three  years,  m  addition  to  proof  that 
some  timber  was  also  cut  within  tbe  inclosure, 
without  proof  that  the  use  was  continuous  or 
that  the  timber  was  cut  on  the  land  in  contro- 
versy as  distinguished  from  other  land  also 
within  the  inclosure  was  insufficient  to  estab- 
lish adverse  possession,  since  cultivation,  use, 
and  enjoyment  must  supplement  irassession  in 
order   to  create   title  by  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f §  82-89 ;   Dec.  Dig.  i  16.*] 

4.  Deeds    (S    38*)— Deschiption— Validity- 
Location. 

Where  the  description  contained  in  a  deed 
is  such  that  It  is  susceptible  of  location  on  the 
ground,  when  aided  by  parol  evidence,  any 
ambiguity  therein  will  be  deemed  latent,  and  an 
objection  that  the  description  is  insufficient  over- 
ruled, especially  where  the  instrument  is  old. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  65-79 ;   Dec.  Dig.  g  38.*] 

6.  Advebse  Possession  (8  80*)— Deeds— De- 
scription. 

Where  a  deed  to  certain  land  contains  a 
description  which,  though  indefinite,  is  sufficient 
with  the  aid  of  parol  evidence  to  enable  the 
tract  to  be  located  on  the  ground,  and  is  suffi- 
cient to  give  notice  to  the  true  owner  of  the 
point  to  which  the  holder  of  the  deed  is  claim- 
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ing.  It  is  sufficient  to  inaQgurate  a  title  under 
either  the  five  or  ten  year  statute  of  limitations. 
[Ed.  Note. — For  otlier  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  80.*> 

On   Motion   for  Rehearing. 

6.  Appeal  and  Erbor  ({  742*)— Assignments 
OF  EJbrob— Stateuent. 

A  statement  in  a  brief  to  support  an  as- 
signment of  error  wliicb  is  not  made  up  from  all 
the  evidence  in  the  record,  and  which  sets  out 
counsel's  conclusions  from  the  testimony,  In- 
stead of  the  evidence,  is  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  {  3000;   Dec.  Dig.  i  742.*] 

7.  Appeal  and  Kbbob  (f  748*)— assignments 
OF   Ebrob — Defective   Statement — Effect. 

Where  a  defective  statement  of  the  facts 
was  Bul>joined  to  an  assignment  of  error  so  as 
to  present  a  proposition  of  law  supported  by 
certain  facts  out  of  all  those  in  a  large  record, 
and  the  Oonrt  of  Appeals  based  its  opinion  on 
the  facts  presented  and  on  such  additional  facts 
as  it  was  able  to  find  on  the  subject,  it  would 
not  grant  a  motion  that  the  court  file  addition- 
al conclusions  of  fact  based  on  additional  facts, 
called  to  its  attention  on  a  petition  for  rehear- 
ing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  748.*] 

Error  to  District  Court,  Harris  County; 
N'orman  G.  Klttrell,  Judge. 

Trespass  to  try  title  by  B.  F.  Weems 
against  W.  L.  Noland  and  others.  Judg- 
ment for  plaiutlff,  and  defendants  bring  er- 
ror.   Affirmed. 

A.  C.  Van  Velzer,  Wilson,  Dabney  &  Meach- 
nm,  and  Lewis  Fogle,  for  plaintiffs  in  er- 
ror. Hutcbeson  &  Hutcheson,  for  defendant 
in  error. 

PETICOLAS,  C.  J.  This  was  a  suit  in 
trespass  to  try  title  by  B.  F.  Weems  n!;ainst 
J.  J.  Settegast,  W.  L.  Noland,  and  I^.  D. 
Henderson,  to  recover  about  400  acres  of 
land,  part  of  the  Eli  Noland  league  in  Har- 
ris county,  Tex.  There  was  a  severance  as 
to  Settegast.  Noland  pleaded  tliat  Hender- 
son had  acquired  his  title  to  240  acres.  Hen- 
derson disclaimed  as  to  160  acres,  and  as  to 
240  acres  pleaded  a  general  denial,  not  guil- 
ty, and  limitation.  The  case  was  submitted 
to  the  jury  on  special  issues,  and  plaintifl' 
had  Judgment  and  defendants  appealed. 

The  two  main  contentions  of  the  plaintiffs 
in  error  are  (a)  that  the  deed  from  Ell  No- 
land  to  B.  A.  Noland  and  other  deeds  in  the 
plaintilTs  chain  of  title,  especially  the  deed 
from  Fomish  to  H.  E.  Adams,  are  void,  be- 
cause the  descriptions  therein  are  patently 
ambiguous;  (b)  that  Settegast,  under  whom 
they  claim,  had  a  limitation  title  by  his  pos- 
session of  the  Marshall  200-acre  tract,  which 
would  constructively  be  extended  to  the 
boundaries  of  a  617-acre  tract  to  which  Set- 
tegast later  acquired  a  deed,  and  which  em- 
braced the  400-acre  tract  in  controversy, 
which  was  called  the  "Fomish  tract."  In 
this  connection,  they  also  contend  that  there 
was  sufficient  eTldence  of  possession  by  Set- 


tegast of  all  the  land  embraced  in  bis  C17- 
acre  tract  to  have  submitted  the  iasne  of 
limitation  tn  their  favor  to  the  Jury,  ereu 
if  his  actual  possession  of  the  Marshall  tract 
would  not  constructively  extend  to  the  bound- 
aries of  the  617-acre  tract. 

Eli  Noland,  being  the  owner  of  the  No- 
land  league,  in  1841  conveyed  the  400  acres 
In  controversy,  which  by  chain  of  title  vested 
In  plalntiir,  B.  F.  Weems.  In  1854  he  con- 
veyed 200  acres  of  the  Eli  Noland  league  to 
T.  W.  Marshall,  which  by  chain  of  title  vest- 
ed in  one  PfeifCer.  In  1900  Pfeiffer  conveyed 
to  Settegast  617  acres  in  the  Eli  Noland 
league,  which  included  and  embraced  the 
Marshall  200,  the  Fornlsb  400,  and,  perhaps, 
some  little  additional  land.  The  testlmony 
shows  that  the  Pfeiffers  claimed  only  the 
Marshall  200.  They  did  not  claim  the  For- 
nlsb 400;  they  recognized  it  as  the  Fomish. 
Notwithstanding  this,  they  conveyed  to  Set- 
tegast 017  acres,  which  Included  the  Fomish 
400,  saying  that  such  deed  was  made  be- 
cause Settegast  told  them  that  he  had  bad 
the  lines  ran  in  the  Noland  and  there  was 
plenty  of  land  for  all  the  claimants. 

It  will  be  observed  that  Settegast  acquired 
the  Marshall  200  from  vendors  whose  title 
thereto  had  originated  In  Eli  Noland.  Sette- 
gast's  claim  of  the  balance  of  the  617  acres 
to  which  the  Pfeiffers  gave  him  deed  is  not 
acquired  from  Noland,  in  that  he  (Noland) 
never  parted  by  his  conveyance  with  more 
than  the  Marshall  200,  and  the  claim  to  the 
excess  in  the  617-acre  tract  over  the  Mar- 
shall 200-acre  tract  may  be  said,  we  thlnlc, 
to  be  a  Junior  title.  If  the  Peter  Pfeiffer 
who  Joined  In  the  deed  to  Settegast  is  not  the 
Peter  Pfeiffer  who  got  title  to  the  Marshall 
200  by  chain  of  ttUe  from  Eli  Noland,  it  but 
malces  more  certain  that  the  Settegast  title 
to  the  excess  in  the  217  ia  a  Junior  title,  as 
in  that  event  Settegast  acquires  bis  title 
to  the  617  from  a  stranger  to  the  Noland 
title.  The  plaintiffs  in  error  contend  that 
the  general  rules  apply  on  the  question  of 
the  extension  by  oonstniction  of  Settegast's 
possession  to  boundaries  of  the  617  acres; 
that  Is  to  say,  that  Settegast  being  iu  pos- 
session of  the  Marshall  200  and  having  a 
deed  to  617  acres,  Includitag  the  Marshall  200. 
his  possession  would  constractlvely  extend 
to  the  boundaries  of  the  617  acres. 

[1]  In  a  suit  formerly  tried  in  Harris 
county,  one  Blaske,  having  a  Judgment 
against  Eli  Noland  and  his  unknown  heirs, 
sued  J.  J.  Settegast  for  certain  land  in  EH 
Noland  league  In  Harris  county,  which  ad- 
joined the  T.  W.  Marshall  200  acres  aliove 
referred  to.  The  case  was  appealed,  and  Is 
reported  In  123  S.  W.  222,  and  therein  it  was 
held  that  the  lines  of  the  Marshall  tract 
having  been  fixed  many  years  ago,  and,  as  so 
established,  having  been  continuously  known 
and   recognized   by   Eli   Noland   and   those 
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claiming  nnder  bim,  Settegast's  possession 
could  not  be  extended  by  construction  to  tbe 
boundaries  of  the  617-acre  tract;  which  de- 
cision was  founded  on  Turner  v.  Moore,  81 
Tex.  206,  16  S.  W.  929. 

It  will  be  noted  that  the  decision  referred 
to  concerns  this  particular  Marshall  tract 
and  this  particular  617-acre  conveyance 
from  Pfeiffer,  and  as  we  are  of  opinion  that 
the  evidence  In  this  case  shows  that  the 
Marshall  lines  were  fixed  many  years  ago, 
and  were  known  and  recognized  by  those 
dnimlng  under  Eli  Noland,  as  to  the  main 
proposition,  we  are  necessarily  controlled  by 
that  case. 

[2]  We  therefore  hold  that  Settegast's 
possession  of  the  Marshall  200  acres  could 
not  be  extended  by  construction  to  the 
boundaries  of  the  617-acre  tract 

[S]  There  remains  on  this  branch  of  the 
case  the  Inquiry  whether  there  was  evidence 
of  possession  by  Settegast  of  the  land  In  the 
G17-acre  tract,  outside  of  the  Marshall  200- 
acre  tract,  for  such  time  and  under  such 
conditions  as  would  have  required  the  sub- 
mission to  the  Jury  of  an  issue  of  limitation 
in  favor  of  plaintiffs  In  error.  It  will  be 
Ivept  In  mind  that  the  suflBdency  of  this 
testimony  must  be  tested  Just  as  though 
there  was  no  possession  on  the  Marshall 
tract. 

The  point  Is  complicated  by  the  fact  that 
Settegast's  fence  was  not  on  the  lines  of  the 
617-acre  tract,  but  Included  also  another  514- 
acre  tract  owned  by  his  brother.  We  have 
carefully  examined  the  testimony  on  this 
subject  from  the  record.  The  deed  from 
Pfeiffer  et  al.  to  Settegast  for  617  acres 
was  filed  for  record  September  19,  1900. 
In  1007  Settegast  conveyed  the  240  acres 
to  one  Marks,  and  in  1909  Marks  conveyed  It 
to  Henderson,  plaintiff  In  error.  The  only 
t)osses8ion  which  is  relied  upon  by  the 
plaintiffs  In  error  as  showing  the  limitation 
title  Is  from  1900  to  1907,  possession  by  J. 
J.  Settegast. 

Settegast  Is  Indefinite  as  to  when  he  built 
the  fence,  but  testifies  that  at  some  time 
from  one  to  three  years  after  he  received 
the  deed  from  Pfeiffer,  he  built  a  fence  which 
Included  the  617  acres  and  another  614- 
acre  tract  on  the  west  The  testimony  all 
shows  that  the  only  actual  occupancy  was 
on  the  Marshall  tract,  and  the  very  great 
preponderance  of  the  evidence  Is  to  the  ef- 
fect ttiat  Settegast's  fence  was  never  kept 
up;  that  it  was  down  continuously  from  the 
time  of  its  erection.  Settegast,  however,  tes- 
tifies that  he  kept  up  the  fence,  and  that  he 
had  cattle  In  the  Inclosure.  He  admits  that 
the  fence  was  down  at  different  times,  but 
testifies  that  up  to  the  time  he  sold  the  240 
acres  he  kept  the  fence  up  all  the  time;  that 
is,  that  he  had  men  go  around  it  frequently 
and  fix  It  up.  He  agrees  that  the  mill  was 
on  the  Marshall  tract 

With  reference  to  the  period  of  time  for 
which  he  continued  to  keep  cattle  In  the 


inclosure,  he  testifies,  In  one  place:  "I  kept 
stock  in  the  pasture  the  whole  time  Worth 
was  living  on  it.  I  think  he  was  there  three 
years.  When  I  kept  stock  in  it  I  kept  the 
fence  up  all  the  time.  I  had  no  interest  In 
keeping  the  fence  up  after  I  kept  no  stock 
in  there."  He  says  again :  "I  put  stock  out 
there  about  1903.  I  kept  them  in  there 
about  three  years,  then  took  them  out  and 
had  the  mill  on  the  land."  He  testifies  that 
he  paid  the  taxes  on  the  617  and  the  514 
together;  that  the  514  belonged  to  his  broth- 
er's estate,  and  he  would  pay  all  the  taxes 
and  charge  bis  brother's  estate  with  what 
it  had  in  there. 

We  think  tttat  while  it  may  be  doubted 
under  this  statement  of  the  testimony  wheth- 
er Settegast  kept  the  fences  up  save  when  be 
had  stock  in  the  pasture,  that  to  the  extent 
of  keeping  up  the  fences  the  testimony  would 
have  been  suflicient  to  have  gone  to  the  Jury 
on  an  issue  of  limitation,  notwithstanding 
the  very  great  preponderance  of  evidence  to 
the  effect  that  the  fence  was  not  kept  up. 
We  do  not  find,  however,  any  claim  or  state- 
ment In  Settegast's  testimony  that  stock 
was  kept  In  this  pasture  at  any  time  for 
more  than  three  years.  In  their  statement 
under  this  assignment  plaintiffs  in  error 
have  given  us  no  reference  to  any  portion  of 
the  testimony,  if  there  be  any,  which  shows 
that  stock  was  kept  In  this  pasture  more 
than  three  years.  We  have  been  unable  to 
find  any  testimony  tending  to  show  that 
stock  was  kept  In  the  pasture  more '  than 
three  years.  We  therefore  conclude  as  a 
fact  that  cattle  were  pastured  in  said  in- 
closure, but  only  for  three  years.  There  is 
some  little  testimony  of  the  cutting  of  tim- 
ber within  the  inclosure,  but  it  Is  not  shown 
to  be  continuous,  nor  is  there  any  evidence 
tending  to  show  that  it  was  cut  on  the  617 
and  not  on  the  514.  Something  more  than 
mere  possession  is  necessary  to  complete  by 
limitation  a  bar  to  an  action.  There  must 
be  also  cnltivation,  use,  or  enjoyment ;  there 
must  be  acts  of  ownership. 

As  has  been  seen,  the  possession  on  the 
Marshall  200  cannot  be  extended  by  con- 
struction to  that  portion  of  the  617  acres  out- 
side of  the  Marshall  200.  The  only  evidence 
adduced  by  plaintiffs  In  error  tending  to  show 
limitation  as  to  It  was  the  fencing,  the  cattle 
not  having  been  kept  on  the  land  sufficient 
time  to  complete  the  bar.  In  McDonald  v.  Mc- 
Crabb.  47  Tex.  Civ.  App.  259,  105  S.  W.  238,  It 
Is  held  that  mere  naked  fencing  was  not  sufil- 
cient  to  support  the  statute  of  limitation.  To 
the  same  effect  in  reasoning,  and  to  some  ex- 
tent on  the  facts,  are  Hutcheson  v.  Chandler, 
47  Tex.  Civ.  App.  124,  104  S.  W.  434 ;  Nona 
Mills  Co.  T.  Wright,  101  Tex,  14,  102  S.  W. 
1118;  Peden  v.  Crenshaw,  98  Tex.  365,  84 
S.  W.  .362 ;  Niday  v.  Cochran,  42  Tex.  Civ. 
-App.  292,  03  S.  W.  1028;  Buster  v.  Warren, 
35  Tex.  Civ.  App.  644.  80  S.  W.  1067 ;  Pen- 
dleton V.  Snyder,  5  Tex.  Civ.  App.  427.  24 
S.  W.  363.    We  therefore  conclude  that  the 
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mere  fendng  of  the  tract,  without  other  acts 
■of  ownership  than  as  indicated,  did  not  suf- 
fice, and  that  the  trial  court  did  not  err, 
under  the  facts  In  this  case.  In  refusing  to 
«nbmlt  to  the  Jury  the  Issue  of  limitation  for 
the  plaintlfls  In  error. 

[4]  With  reference  to  plaintiffs  In  error's 
■contention  of  the  patent  ambiguity  in  the 
-deeds  mentioned,  the  description  in  the  deed 
from  EU  Noland  to  B.  A.  Noland  was  as  fol- 
lows: "Commencing  on  the  northern  side  of 
Green's  bayou,  where  the  eastern  line  of  the 
Thomas  Marshall  surrey  intersects  said  bay- 
ou ;  thence  running  northerly  with  the  afore- 
said eastern  line  to  the  northern  boundary  line 
of  the  Ell  Noland  league;  thence  running 
eastwardly  on  the  northern  boundary  line 
to  a  point  from  whence  running  southerly 
to  the  aforesaid  Green's  bayou;  and  thence 
westwardly  mldchannel  of  and  with  the  said 
-Green's  bayou  to  the  place  of  beginning — ^will 
be  sufficient  to  embrace  an  area  of  four 
hundred  acres  of  superficies  within  the 
■above  designated  limits." 

The  description  of  the  land  In  the  deed  to 
H.  E.  Adams  was  as  follows:  "Beginning  at 
a  point  in  the  middle  of  Hall's  bayou  where 
the  east  line  of  the  Marshall  200  acres  cross- 
-es  said  bayon;  thence  north  3,3S0  varas  to 
north  line,  of  Ell  Noland  league;  thence 
east  670  varas  along  said  north  line  to  a 
mound;  thence  south  3,475  varas  to  middle 
■of  deep  gully  where  It  enters  Hall's  bayou; 
thence  up  Hall's  bayou  with  Its  meanderlngs 
to  place  of  beginning;  less  right  of  way  of 
iseven  and  one-tenth  acres  heretofore  con- 
veyed to  the  Aransas  Pass  Railroad — con- 
taining three  hundred  ninety-two  and  nlne- 
tentbs  acres,  more  or  less." 

Hall's  bayou  is  shown  to  have  been  a 
branch  of  Green's  bayou,  sometimes  called 
.a  fork  or  prong  of  Green's  bayou. 

The  description  In  the  deed  from  Ell  No- 
land  to  Thomas  W.  Marshall  is  as  follows: 
"200  acres  of  land  lying  and  being  situate 
■on  the  spring  fork  of  Green  bayou  and  des- 
-scribed  as  follows:  Commencing  at  the  N.  B. 
line  of  Ell  Noland  league  and  running  across 
:said  league  to  the  southwestern  boundary 
line,  and  bound  on  the  N.  W.  by  line  across 
rsald  league  on  the  northwest  end  of  said 
league  a  reservation  to  Ell  Noland  1,000 
acres  of  land;  thence  from  said  line  S.  E., 
making  200  acres,  inclusive." 

It  Is  contended  by  the  plaiiitills  in  error  that 
.as  the  lines  of  the  Ell  Noland  league  ran  north 
and  south  and  east  and  west  with  the  car- 
dinal points  of  the  compass,  and  as  the  de- 
scription In  the  conveyance  of  the  Marshall 
tract  commences  on  the  northeast  line  of  the 
Ell  Noland  league  and  runs  across  the  league 
to  the  southwest  line,  that  the  ambiguity 
In  that  description  is  such  that  the  land  can- 
not be  located  on  the  ground.  It  Is  further 
■  contended  that  as  the  deed  from  Eli  Noland 
to  B.  A.  Noland,  and  other  deeds  in  defend- 
.:ant  in  error's  chain  of  title,  called  to  begin 


on  the  east  line  of  the  Bfarshall  200  acres, 
that  their  description  is.  therefore,  impos- 
sible of  location  on  the  ground  and  the  deeds 
are  void.  As  andUary  to  deciding  this  ques- 
tion it  may  be  stated  that  in  the  case  of  Gor- 
ham  V.  Settegast,  44  Tex.  Glv.  App.  254,  98 
S.  W.  673,  it  was  decided  In  construing  the 
particular  deed  from  Ell  Noland  to  Thomas 
W.  Marshall  that  the  ambiguity  was  only 
latent,  and  that  It  could  be  rendered  cer- 
tain by  the  Introduction  of  parol  testimony 
to  show  what  land  was  really  intended  by 
the  parties  to  be  conveyed  by  the  Instrument. 
Plaintiffs  in  error  contend  that  this  decision 
should  be  limited  to  holding  that  on  its  face 
the  ambiguity  was  latent,  and  that  said  de- 
cision la  no  particular  can  be  construed  as 
holding  that  It  Is  possible  to  locate  said  de- 
scription on  the  ground.  We  do  not  agree 
with  counsel  in  this  contention.  We  thbik 
the  decision  there  was  that  the  ambiguity 
was  only  latent  because  It  was  clearly  i>os- 
slble  to  locate  It  on  the  ground. 

It  should  be  here  borne  in  mind  that  tbe 
deed  for  200  acres  to  Marshall  Is  no  part  of 
the  defendant  in  error's  chain  of  title  In  this 
case.  The  specific  question  before  us  being 
whether  the  description  in  the  deed  from 
Ell  Noland  to  B.  A.  Noland,  in  so  far  aa  It 
calls  to  begin  on  the  Marshall  east  line,  la 
possible  of  location  on  the  ground  by  parol 
testimony.  Plaintiffs  in  error's  contention 
that  It  is  not  possible  to  do  this  is  based  on 
the  fact  that  the  lines  of  the  EU  Noland 
league  run  north  and  south  and  east  and 
west,  and  they  contend  that  there  la  no 
northeast  line  of  the  EU  Noland  leagne,  and. 
therefore,  the  caU  Jn  the  Marshall  deed 
makes  It  void,  and,  the  Marshall  description 
being  void,  the  call  in  the  Noland  deed  for 
the  Marshall  east  line  makes  it  void.  We  do 
not  agree  with  counsel  in  this  contention. 
Taking  the  description  in  the  deed  to  B.  A. 
Noland,  it  calls  to  begin  on  the  northern  side 
of  Green's  bayou,  where  the  eastern  line  of 
the  Thomas  Marshall  survey  intersects  said 
bayou,  thence  running  northerly  with  the 
aforesaid  eastern  line  of  the  Thomas  Mar- 
shall survey  to  the  northern  line  of  the  BSl 
Noland  league. 

Construing  the  two  deeds  together,  and 
assuming  that  the  lines  of  the  EU  Noland 
league  run  exactly  north  and  south  and  east 
and  west,  the  descriptions  are  clearly  sus- 
ceptible of  the  construction  that  the  caU  In 
the  Marshall  deed  commencing  on  the  north- 
east line,  In  fact,  meant  commencing  on  the 
northerly  line. 

We  may  say  In  this  connection  that  we 
would  not  feel  at  liberty  to  hold  differently 
from  the  decision  in  the  case  of  Gorham  v. 
Settegast,  even  if  we  were  inclined  so  to  do, 
but,  as  a  matter  of  fact,  we  agree  with  that 
decision  and  are  of  the  opinion  that  it  Is 
possible  to  locate  these  descriptions  on  the 
ground,  using  the  word  "possible"  In  the 
sense  that  th^  ai«  susc^tible  of  bdng  ao 
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located.  The  testimony  of  J.  3.  Qlllesple, 
wUch  will  be  later  quoted  to  some  extent 
In  tills  opinion,  sbows  that  the  Marsliall 
east  line  is  a  plainly  defined  and  marked 
line,  marked  all  along  almost  Its  entire 
length  with  clear  and  plain  marks  on  trees 
which  have  been  there,  to  his  knowledge, 
(or  about  32  years.  It  also  shows  that  the 
reputation  in  that  community  with  reference 
to  it  was  that  that  particular  line  was  the 
Marshall  east  Une  and  the  Fornish  west 
line.  It  also  shows  that,  taking  the  evi- 
dences of  the  Marshall  improvements,  this 
line  is  at  the  correct  place.  In  this  connec- 
tion, it  may  be  said  that  we  find  nothing  in 
the  testimony  introduced  by  the  plaintiffs 
in  error  to  show  that  the  Fornish  west  line 
and  the  Marshall  east  line  are  not,  in  fact, 
where  Mr.  Gillespie  found  them  to  be.  The 
<lue8tion  was  submitted  to  the  jury  whether 
the  laud  claimed  by  the  plaintiff  was  the 
same  land  described  in  the  deed  from  Eli 
Noland  to  B.  A.  Noland,  and  the  Jury  an- 
«wered  that  it  was.  The  question  was  also 
submitted  whether  the  400  acres  referred 
to  in  the  deed  from  Eli  Noland  to  B.  A.  No- 
land  was  located  at  the  point  where  plaintiff 
claimed  it,  and  the  Jury  answered  that  it 
was.  The  question  was  also  submitted  to 
the  Jury  whether  that  400  acres  was  the 
flame  land  sued  for  by  the  plaintiff,  and  they 
answered  that  it  was. 

It  seems  to  us  that  in  construing  Instm- 
dnents  with  reference  to  the  title  to  property 
jis  old  as  this  instmment  was,  it  should  be 
the  policy  of  our  law  to  give  the  instrument 
effect  if  possible,  and  not  to  devitalize  it 
by  strict  and  rigid  adherence  to  te<dmlcal 
-common-law  rules  with  reference  to  descrU)- 
tions,  and  where  the  description,  as  in  this 
.case,  is  possible  to  be  located.  In  the  sense 
that  it  is  susceptible  of  location  on  the 
aground,  and  where  the  evidence,  as  it  cer- 
tainly did  in  this  case,  did  locate  it  on  the 
ground,  and  where  the  Jury  answered,  on 
special  issues,  that  it  had  been  located  on 
the  ground,  the  result  obtained  is  arrived  at 
In  the  proper  and  legal  way. 

Therefore,  all  of  plaintiffs  in  error's  as- 
'.slgnments  on  the  subject  of  patent  ambiguity 
^re  overruled. 

[S]  It  is  next  contended-  by  the  plaintiffs 
In  error,  the  trial  court  having  submitted  an 
issue  of  10  years'  limitation  in  favor  of  the 
defendant  in  error,  that  the  testimony  was 
-not  sufildent  to  raise  an  issue  of  10  years' 
.limitation  in  favor  of  defendant  in  error, 
.and  that,  if  the  testimony  was  sufiicient  to 
raise  such  issue,  the  description  in  their 
deeds  was  not  sufladent  in  that  the  deed  to 
Fornish  did  not  describe  any  land  by  metes 
and  bounds  so  as  to  Identify  it  or  so  as  to  be 
a  basis  for  limitation  title  to  any  specific 
tract;  that  the  daim  of  limitation  for  10 
^oars  where  possession  did  not  extend  to 
ithe  boundaries  of  the  tract  would,  under  the 
•statute,  only  go  to  the  extent  of  160  acres. 


and  that  the  deed  to  Fornish  did  not  so  de- 
scribe the  400  acres  as  tliat  the  possession 
could  extend  to  more  than  the  160  acres. 

Examining,  first,  the  sufficiency  of  the  testi- 
mony generally,  we  find  that  Allen  and  Hin- 
kle  had  a  mill  on  the  land  for  one  year. 
They  got  their  deed  in  '72.  Burton  moved  on 
the  land  in  '78  and  lived  there  five  or  six 
years.  Poske  moved  there  in  '75,  and  lived 
there  five  or  six  years.  There  was  also  evi- 
dence indicating  that  during  all  the  time  that 
Fornish  owned  the  land,  from  1876  up  to 
1890  when  he  sold  to  Weems,  some  one  was 
living  on  the  land  claiming  it  for  Fornish, 
holding  possession  for  Fornish,  keeping  up 
the  fences,  using  and  occupying  it.  We 
therefore  hold  that  the  evidence  as  to  pos- 
sesssion  and  use  was  sufficient  to  submit 
plaintiff's  claim  of  10  years'  limitation  as 
an  issue  to  the  Jury.  Travis  v.  Hall,  37 
Tex.  Civ.  App.  143,  83  S.  W.  428. 

Gillespie  ran  out  the  west  line  of  the 
Fornish  in  1878,  and  it  appeared  to  be  an 
old  line  then.  "I  have  known  the  Fornish 
400  acres  32  years.  I  did  not  find  any  other 
marked  line  than  the  one  I  have  indicated 
purporting  to  be  the  west  line  of  the  For- 
nish, the  east  line  of  the  Marshall.  The  gen- 
eral reputation  of  where  that  boundary  line 
exists  1b  that  it  is  just  where  I  found  it 
In  locating  the  Fornish  tract  there  was 
an  established  line  for  the  west  line  of 
the  Fornish.  Those  trees  which  I  have 
marked  here,  a  three-pronged  birch,  where 
this  west  line  of  the  Fornish  starts  at  the  ba- 
you, also  two  gums  marked  with  a  cross,  are 
still  there.  I  first  saw  those  trees  in  1878, 
the  birch  being  marked  at  the  time,  but  the 
gums  not  There  Is  no  difficulty  in  locating 
the  400  acres  sold  by  Ell  Noland  to  B.  A. 
Noland  (Fornish  tract).  I  am  positive  that 
there  are  marked  trees  all  along  that  line." 

This  witness  began  at  the  bayou  and  de- 
scribed the  marks  on  the  Marshall  east  line 
as  follows:  "A  three-pronged  birch  marked 
'X'  and  two  gums  marked  a  hack  above  and 
a  hack  below.  The  next  is  a  birch  at  30  feet 
from  the  bayou.  At  150  feet  the  next  line 
object  is  a  pine,  three  hacks.  The  next  line 
object  is  some  small  pines,  marked  recently. 
The  next  line  object  Just  south  of  the  rail- 
way Is  an  elm,  marks,  three  old  hacks.  Half 
way  between  the  railroad  and  the  well  site 
is  an  elm  with  an  old  mark,  three  hacks. 
The  next  is  a  gum  in  the  ash  fiat  Just  north 
of  the  old  mill,  three  hacks.  Next  a  big  pine 
north  of  the  road  to  Will  Noland's  camp, 
three  hacks." 

Plaintiffs  in  error  contend  that  as  there 
are  no  boundaries  fixed  and  delineated  in  the 
deed  to  Fornish,  that  the  description  in  said 
deed  is  insufficient  to  extend  defendant  in 
error's  actual  possession  to  the  limits  of 
the  land  sued  for  by  him,  and  that  his  pos- 
sessory title,  if  any,  should  be  confined  to  the 
160  acres  allowed  by  the  statute.  That  as  he 
did  not  describe  any  100  acres,  the  charge^ 
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submitting  the  Issue  of  10  years'  limitation 
in  favor  of  defendant  In  error  was  errone- 
ous, and  the  case  should  be  reversed  on  that 
ground.  This  presents  to  our  minds  the 
most  difficult  question  in  the  case. 

In  Crumbley  v.  Busse,  11  Tex.  Clv.  App. 
323,  32  S.  W.  438,  it  was  held  that  a  tax 
deed  void  on  Its  face  and  patently  ambiguous, 
could  not  be  used  under  the  10-year  statute 
"as  a  written  memorandum  other  than  •  a 
deed  which  fixed  the  boundaries  of  the  pos- 
spssor's  claim." 

It  is  evident  that  this  decision  does  not 
apply,  since  we  have  held  that  the  deed  to 
Fomish  was  not  patently  ambiguous  nor 
void.  In  Doom  v.  Taylor,  35  Tex.  Civ.  App. 
251,  79  S.  W.  1086,  it  was  held  that  one 
in  possession  of  218  acres,  whose  title  was 
divested  by  sheriff's  sale,  could  not  claim  un- 
der the  10-year  statute  to  more  than  his 
actual  possession  after  the  said  divestiture 
by  said  sheriff's  sale.  In  Pearson  v.  Boyd, 
G2  Tex.  541,  It  was  held  generally  that  a 
mere  adverse  possession  will  be  limited  to 
the  boundaries  actually  embraced  in  the 
deed.  In  the  case  of  Carley  v.  Parton,  75 
Tex.  101,  12  S.  W.  950,  It  Is  very  difficult  to 
ascertain  the  exact  holding ;  stating  It  most 
strongly  in  favor  of  plaintiffs  in  error.  It  Is 
to  the  effect  that  a  description  "the  north 
half  of  the  southwest  one-quarter"  Is  not 
sufficiait  to  fix  the  bouudaries  under  the  10- 
year  statute.  These  are  the  only  cases  that 
have  been  cited  or  which  we  have  been  able 
to  find  on  the  10-year  statute.  As  applicable 
to  the  5-year  statute  of  limitation,  there  is 
in  this  state  a  long  line  of  decisions,  of 
which  the  case  of  Young  v.  Trahau,  43  Tex. 
Civ.  App.  611,  97  8.  W.  147,  Is  illustrative: 
In  that  case  it  was  held  that  under  the  5- 
year  statute  a  description  which  required 
extrinsic  evidence  to  locate  it  will  not  an- 
swer the  purposes  of  the  statute  and  cannot 
be  considered  a  deed  duly  registered,  In 
Cantogrel  v.  Von  Lupin,  58  Tex.  570,  It  was 
held  that  a  description  of  the  land  as  "be- 
ing all  the  land  I  own  in  Harris  county" 
was  sufficient  under  the  5-year  statute,  and 
in  Bowles  v.  Brice,  66  Tex.  724,  2  8.  W. 
729,  It  was  held  that  all  the  Interest  ac- 
quired under  a  certain  deed  was  sufficient 
description. 

It  seems  to  us  that  the  rule  announced  In 
Young  against  Trehan  Is  to  some  extent  fal- 
lacious. To  Illustrate:  A  description  of 
lot  2  in  block  6  In  the  Alexander  addition 
in  the  city  of  El  Paso  would  clearly  be 
sufficient,  under  the  5-year  statute,  as  a  deed 
fixing  the  boundaries  and  description  of  that 
property,  and  yet,  it  is  apparent  that  ex- 
trinsic evidence  would  have  to  be  resorted 
to  to  locate  said  lot  and  block.  Again,  a 
description  of  a  survey  to  commence  at  a 
marked  corner,  something  extrinsic  of  the 
deed,  would  have. to  be  resorted  to ;  the  mark- 
ed corner  would  have  to  be  located  on  the 
ground.     These  Illustrations  are   used  not 


as  indicating  that  the  case  of  Touug  against 
Trehan  is  wrong  in  result,  but  as  Indicatini; 
our  belief  that  the  true  test  of  the  sufficien- 
cy of  a  description  to  extend  actual  posses- 
sion constructively  to  the  boundaries  of  a 
tract  under  either  the  5  or  10  year  statute 
is  that  it  should  be  sufficient  to  give  notice 
to  the  true  owner  of  the  point  to  which  the 
holder  of  such  deed  Is  claiming.  We  think, 
also,  in  this  connection,  that  the  maxim 
that  "That  is  certain  which  can  be  made 
certain''  applies;  and  applying  these  rules 
to  this  particular  case,  in  so  far  as  the  de- 
fendant In  error  claims  title  by  limitation  by 
the  possession  of  Fomish  and  those  holding 
for  him,  it  is  apparent  that  the  true  owner 
was  notified  that  he  claimed  a  tract  of  land 
commencing  at  the  Marshall  east  line,  run- 
ning thence  easterly  between  the  northern 
lines  of  the  league  and  the  bayou  far  enough 
to  include  400  acres.  It  is  apparent  that 
the  Marshall  east  line  was  well  defined, 
marked  and  located  oh  the  ground.  The  as- 
certalnmeut  of  the  exact  limits  which  For- 
nlsh  and  those  holding  for  him  claimed 
was  merely  a  matter  of  mathematical  cal- 
culation. It  may  be  said  that  the  descrip- 
tion is  Insufficient  for  the  purpose  indicated 
because  the  true  owner  would  have  to  go  on 
the  ground;  yet,  if  the  description  were 
by  metes  and  bounds,  commencing  at  a  mark- 
ed corner,  he  would  have  to  go  on  the  ground. 
Does  it  not  follow  that  the  description  must 
be  such  as  to  give  the  true  owner  notice 
of  what  land  Is  claimed,  and  that  be  can  lo- 
cate the  same  on  the  ground? 

We  therefore  hold  that  the  description  was 
sufficient  to  constructively  extend  the  pos- 
session of  those  holding  for  Fomish  to  the 
limits  of  the  400  acres. 

What  we  have  said  disposes,  we  think, 
of  assignments  of  error  Nos.  1  to  19,  24  «ipI 
25,  49  to  61,  and  70.  The  paragraph  of  the 
charge  complained  of  In  the  twenty-tbird 
assignment  of  error  is,  we  think,  under  all 
the  testimony,  harmless  error. 

Of  the  remaining  assignments,  of  which 
there  are  77  in  all,  many  of  them  are  In- 
sufficiently briefed,  and  most  of  tbem  at- 
tack defendant  in  error's  record  title.  They 
are  all  overruled  without  further  dlscustsiun. 

The  twenty-sixth  assignment  of  error  Is 
overruled  on  the  authority  of  Merriman  v. 
Blalack,  121  8.  W.  553. 

Therefore,  having  foimd  no  error  reason- 
ably calculated  to  have  induced  the  wrous 
result  below,  the  case  is  affirmed. 

On  Motion  for  Rehearing. 

On  motion  for  rehearing  plaintiffs  In  error 
ask  us  to  file  additional  conclusions  of  fact 
as  to  their  limitation  title  based  on  excerpts 
from  the  testimony  of  certain  witnesses. 
Graves  and  others. 

In  their  brief  this  question  was  raised  by 
the  sixth,  seventh,  eight,  and  ninth  assign- 
ments of  error.    There  Is  only  one  statement 
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under  any  ot  tbese  assignments,  and  It  is* 
placed  uitder  the  sixth  assignment  of  error 
and  referred  to  under  the  otber  assignments. 
Tbat  statement  as  to  possession  was  literally 
as  follows:  "Settegast  purchased  617%  acres 
from  Long  and  others,  by  deed  recorded  in 
June,  1900,  which  tract  included  the  240 
acres  In  this  suit  St  203.  Settegast  went 
into  immediate  possession  (St  156),  and  paid 
all  taxes  on  the  617 1^  acres  each  year  as  the 
taxes  accrued  (St.  154).  The  possession  of 
Settegast  continued  uninterruptedly  until  he 
sold  to  Marks  in  September,  1907  (St  155), 
lie  having  a  tenant  restding  and  in  charge 
of  the  617%-acre  tract  all  the  time.  Stock 
was  pastured  on  this  land  within -the  fence 
which  inclosed  the  entire  tract  (St.  158),  and 
Settegast  operated  a  sawmill  there  and  man- 
ufactured lumber  from  timber  cut  from  all 
parts  of  the  land  (St  161).  There  was  a 
clear  period  from  June,  1900,  to  September, 
1907,  when  Settegast  had  actual  possession  of 
this  land,  with  its  use,  under  a  duly  recorded 
deed  (St  204),  coupled  with  the  payment 
by  him  of  all  taxes.  Appellants  requested  a 
I)eremptory  instruction  (Tr.  61),  which  was 
refused;  and  the  refusal  was  assigned  as 
error." 

It  will  be  noted  that  tlie  testimony  pre- 
sented in  the  brief  is  referred  to  therein  as 
lielng  on  pages  154,  155,  156,  161,  203,  and 
201.  The  statement  of  testimony  now  pre- 
sented, upon  which  we  are  asked  to  find 
conclusions  of  fact,  is  contained  on  pages 
154,  156.  161  (that  far  It  has  hereinbefore 
'been  presented  and  fully  passed  upon),  and 
reference  is  now  made  to  additional  testi- 
mony contained  on  pages  66,  67,  76,  77,  103, 
136,  137,  99,  100,  102,  110,  111,  113,  117, 
119,  128. 

[(]  It  is  apparent  therefore,  tbat  the  state- 
ment presented  in  the  brief,  which  was  the 
•only  reference  to  the  defendants*  testimony 
supporting  their  limitation  title,  was  defec- 
tive in  tliat  it  was  not  a  statement  made  up 
from  all  tbat  was  in  the  record.  It  is  also 
<1ofective,  we  think,  in  that  it  does  not  set 
•out  the  testimony  of  the  witnesses,  but  sets 
out  counsel's  conclusions  from  said  testi- 
mony. 

[71  In  a  record  as  large  as  the  one  In  this 
case,  with  Issues  as  complicated  as  we  find 
In  this  case,  the  appellate  court  must  of  nec- 
essity rely  upon  counsel  for,  at  least,  a  ref- 
erence to  the  place  in  the  record  where  all 
the  testimony  may  be  found  upon  which  they 
rely  to  support  the  propositions  which  they 
submit  The  effect  of  the  defective  state- 
ment was  to  present  a  proiMsltion  of  law 
t«xipi)orted  by  certain  facts  out  of  all  the  facts 
in  a  very  large  record.  Having  based  our 
opinion  on  said  facts  so  presented,  and  on 
such  additional  facts  as  we  were  able  to  find 
on  the  subject,  we  are  now  presented  with 
farts  never  before  mentioned  as  being  relied 
on  in  support  of  the  propositions  advanced. 


and  asked  to  file  additional  conclusions  of 
fact  based  on  them.  We  believe  we  are  well 
within  the  rules  of  law  in  declining  to  do 
this,  the  rule  being  that  ttiis  court  may,  at 
Its  option,  rely  entirely  upon  the  statement 
under  any  assignment  for  the  facts  on  which 
it  is  based. 

Ab  it  is  now  apparent  tliat  said  statement 
was  not  made  up  of  all  that  was  in  the  re- 
cord, we  decline  to  consider  the  assignment 
and  hold  said  assignment  insufficient  by  rea- 
son of  said  defective  statement  to  entitle  it 
to  consideration.  In  this  connection,  we  also 
hold  tbat  the  statement  under  the  first  as- 
signment of  error  is  insufilcient  to  entitle  it 
to  consideration  in  that,  referring  to  posses- 
sion, it  reads:  "There  was  no  evidence  of 
possession  at  all  except  during  the  70'8  by 
Poskey  and  Burton  who  lived  on  60-acre 
tracts  ttiat  bad  been  given  to  the  wife  of 
each  (St  46-81)" — because  the  same  is  only 
a  conclusion  and  does  not  set  out  the  facts. 
In  their  motion  for  rehearing  plaintiffs  in 
error  also  request  many  additional  findings 
of  fact  to  the  effect  that  certain  witnesses 
testified  to  certain  facts.  These  we  refuse, 
because,  as  we  understand  it  it  is  for  us  to 
find  "conclusions"  of  fact,  not  the  elemental 
facts  making  up  the  conclusions,  and  we  have 
in  the  opinion  concluded  all  material  fact 
issues  which  were  properly  presented. 

This  case  is  a  perfect  illustration  of  the 
necessity  of  tbe  enforcement  of  the  rules 
regarding  specific  assignments  of  error,  cor- 
rect propositions  and  statements  of  fact 
made  up  of  all  that  is  in  tbe  record.  If 
counsel  neglect  these  rules  and  get  results 
unsatisfactory  to  them,  they  should  not 
therefore  intimate  in  their  motion  for  re- 
hearing that  the  court  has  knowingly  decided 
the  case  on  something  else  ttian  what  they 
honestly  believed  the  law  to  l>e. 

The  motion  is  accordingly  overruled. 


FT.  WORTH  &  R.  G.  RT.  CO.  v.  WHITE- 
SIDE. 

(Court   of  Civil    Appeals   of   Texas.      Austin. 

Nov.  22,  1911.     Rehearing  Denied 

Dec.  20,  1011.) 

1.  Carrieks    (S    229*)— Transportation    of 
■  Cattle— Delay— Damages— Cost  of  Feed- 

INO. 

Where  it  became  necessary  to  feed  plain- 
tiif's  cattle  in  transit,  solely  on  account  of 
defendant's  delay  in  sliipment  defendant  was 
liable  to  plaintiff  for  the  cost  of  tbe  feed. 

[Ed.   Note.— For   other   cases,   see   Carriers. 
Cent  Dig.  §|  930,  963,  964;  Dec  Dig.  8  229.»] 

2.  Carriers    (|    213*)— Transportation    op 
Cattle— Delat—Breach  of  Contract. 

Where  plaintiff  predicated  his  right  to 
recover  for  delay  of  his  cattle  in  transit  on  a 
breach  of  defendant's  contract  to  ship  the  cat- 
tle by  a  specified  train,  plaintiff  was  not  bound 
to  show  that  the  delay  at  the  starting  point 
was  caused  by  defendant's  negligence,  but  it 
was  sufficient  for  him  to  show  that  defendant 
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had  breached  ita  contract,   and   that  thereby 
he  had  been  Injured  In  the  amount  claimed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  820-822;    Dec.  Dig.  {  213.*] 

3.  Cabriebs  (§  213*)— Tbansfortaiion  or 
Cattle  —  Dblat  —  Tbanspobtation  Oon- 
IBACT— Bbkach. 

Where  defendant  contracted  to  ship  pbdn- 
tifTs  cattle  by  a  specified  train  to  arrive  for 
a  particular  market,  but  failed  to  do  so,  plain- 
tiff was  not  estopped  to  recover  damages  ac- 
cruing by  reason  of  delay  in  starting  the  cat- 
tle by  the  fact  that  he  knew  when  the  cattle 
were  shipped  that  they  could  not  arrive  in 
time  for  the  market  contracted  for. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  820-822;    Dec  Dig.  t  213.*] 

4.  Cabbiebs  (i  213*)— Tbanspobtation  of 
Cattle— Delay— Bbeach  of  Contbact. 

Where  a  carrier  accepted  cattle  for  ship- 
ment in  the  evening  of  December  8th,  issued 
its  bill  of  lading  therefor,  and  agreed  to  ship 
them  out  that  night  on  a  particular  train,  so 
as  to  arrive  at  destination  the  next  morning 
for  a  particular  market,  it  was  liable  for 
whatever  damages  resulted  from  its  failure  to 
perform  such  agreement,  irrespective  of  wheth- 
er it  thereafter,  within  a  reasonable  time,  fur- 
nished cars  for  the  shipment. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |{  820-822;    Dec.  Dig.  {  213.*] 

6.  Cabriebs    ({    227*)— Tbanbpobtatioh    of 

Cattlk— Delay— Plkadikq. 

Where  plaintiff  sought  to  recover  for  de- 
lay in  the  shipment  of  cattle,  alleging  that  on 
the  night  of  December  8,  1808,  ne  contract- 
ed with  defendant  to  receive  the  cattle  at  C. 
on  that  night,  and  to  ship  them  promptly  to 
destination  for  market  on  the  succeeding  day, 
but  that  defendant,  after  receiving  the  cattle, 
delayed  the  shipment,  so  that  they  did  not 
leave  the  starting  point  until  noon  the  next 
day  and  were  not  delivered  at  destination  un- 
til the  night  of  the  succeeding  day,  it  suffi- 
ciently charged  delay  in  transporbition,  as 
distinguished  from  a  mere  failure  to  famish 
cars. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {$  853-856;    Dec.  Dig.  f  227.*] 

6.  Cabriebs    (i.  213*)— Tbansfobtatioii    of 

Cattle;— Delat—Dbfensss. 

In  an  action  against  a  carrier  for  breach 
of  a  contract  to  ship  plaintiff's  cattle  by  a 
particnlar  train,  so  that  they  would  arrive  in 
time  for  a  particular  market,  it  was  no  de- 
fense that  the  delay  was  caused  by  another 
negligent  delay  on  another  part  of  its  road, 
or  by  an  unexpected  or  unprecedented  rush  of 
business,  disorganizing  its  train  service. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  820-822;    Dec.  Dig.  g  213.*] 

Appeal  from  District  Court,  Comanche 
Connty;    J.  M.  Relger,  Judge. 

Action  by  E.  A.  Wbiteslde  against  the  Ft 
Worth  &  Rio  Grande  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Andrews,  Ball  &  Streetman  and  Kearby 
&  Kearby,  for  appellant  Goodson  &  Good- 
son,  for  appellee. 

RICE,  J.  Appellee  brought  this  suit 
against  appellant  to  recover  damages  suffer- 
ed by  reason  of  delay  in  the  shipment  of  127 
head  of  cattle  from  Comanche  to  Ft  Worth, 


alleging  that  on  the  night  of  the  8th  of  De- 
cember, 1808,  he  contracted  with  appellant 
to  receive  said  cattle  at  said  point  on  said 
night  and  ship  the  same  promptly  to  Ft 
Worth  for  the  market  ot  the  9th;  but  that 
said  defendant,  after  receiving  said  cattle, 
delayed  said  shipment  so  that  it  did  not 
leave  Comanche  until  12  o'clock  noon  of  the 
next  day,  and  was  not  delivered  at  'EX.  Worth 
until  the  night  of  the  8th,  which  was  too  late 
for  said  market,  wherd>y  said  cattle  were  so 
shrunken  In  weight  and  injured  in  salable 
appearance  that  he  suffered  a  loss  in  mar- 
keting same,  amounting  to  the  sum  of  $138.- 
04,  for  the  recovery  of  which  he  sued. 

After  a  general  and  special  demurrer  and 
general  denial,  appellant  answered,  claim- 
ing that  the  cattle  were  shipped  with  imme- 
diate dispatch  after  they  were  received  and 
loaded  upon  its  cars,  arriving  at  Ft  Worth 
at  the  earliest  possible  time;  that  no  de- 
mand for  cars  was  made  upon  it  under  the 
statute;  and  that  the  cattle  were  placed  in 
the  pens  at  Comanche  for  shipment  without 
previous  notice  to  it,  by  reason  of  which  It 
should  not  be  held  liable  for  any  damages  oc- 
casioned by  any  delay  at  Comanche.  It  fur- 
ther pleaded  that  if  any  injury  resulted  to 
said  cattle  in  transit  the  same  was  not  due 
to  the  negligence  of  the  defendant  but  to  the 
Inherent  vidousness  of  said  cattle.  There 
were  other  special  pleas  unnecessary  to  be 
mentioned.  There  was  a  Jury  trial,  result- 
ing in  a  verdict  and  Judgment  for  plaintiff, 
from  which  this  appeal  is  prosecuted. 

[1]  Special  demurrers  were  urged  to  plain- 
tiff's petition,  which  claimed  $6.80  for  feed 
at  Ft  Worth,  and  $6  for  feed  at  Comanche, 
which  amounts  were  alleged  to  be  both  rea- 
sonable and  necessary.  These  demurrers,  we 
think,  were  properly  overruled.  It  was  not 
necessary  to  itemize  them,  as  contended  for 
by  appellant  If,  on  account  of  the  delay 
in  the  shipment,  it  became  necessary  to  feed 
said  cattle,  then  we  think  plaintiff  was  enti- 
tled to  recover  therefor  (see  G.,  B.  &  S.  A. 
Ry.  Co.  V.  Tuckett  25  8.  W.  070;  RaUwa.T 
Co.  V.  Nicholson,  61  Tex.  481),  for  which  rea- 
son the  assignments  presenting  this  question 
are  overruled. 

We  think  the  acts  of  negligence  are  suffi- 
ciently stated,  for  which  reason  the  third  as- 
signment is  overruled. 

[2]  Appellant  requested  and  the  court  re- 
fused to  give  the  following  special  charge: 
"You  are  further  requested  that  you  will 
not.  In  estimating  the  amount  of  damages, 
if  any  you  may  find  for  the  plaintltf  under 
the  charge  of  the  court  consider  any  damage 
which  said  cattle  may  have  sustained  by  rea- 
son of  being  confined  in  the  pens  at  Comanche 
from  the  afternoon  of  December  8th  until 
about  noon,  December  8,  1809,  nor  any  ex- 
pense for  feed  at  Comanche;  for  in  this  case 
the  defendant  did  not  accept  said  shipment 
of  cattle  until  shortly  before  noon  of  Decern- 
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ber  9,  1909."  It  Is  urged  that  said  charge 
was  Improperly  refused,  for  the  reason  that 
the  evidence  did  not  show  any  negligence  on 
the  part  of  defendant  In  not  transporting 
said  cattle  earlier.  We  think  the  evidence 
satisfactorily  showed  that  the  cattle  were  de- 
livered to  appellant  Jnst  before  night  on 
December  8th,  under  a  contract  with  plaintiff 
to  ship  them  out  on  the  9  o'clock  train  that 
night  to  Ft  Worth  tor  the  market  of  the 
9th,  and  If  they  had  been  so  shipped  they 
would  have  arrived  at  Ft  Worth  at  6  o'clock 
the  next  morning ;  but  that  the  cattle  were 
not  shipped  until  about  noon  of  the  next  day, 
and  arrived  at  Ft  Worth  on  the  night  of  the 
9th;  that  the  cattle,  by  reason  of  this  de- 
lay, were  Injured  In  marketable  appearance 
and  loss  In  weight  Under  these  circum- 
stances, we  conclude  that  the  charge  was 
properly  refused.  The  plaintiff  predicated 
his  right  to  recover  on  the  breach  of  his  con- 
tract of  shipment;  and  therefore  it  was  not 
necessary  for  him  to  show  that  the  delay 
at  Comanche  was  caused  by  the  negligence 
of  defendant  It  was  sufflclent  to  show  that 
appellant  had  breached  its  contract,  and  by 
reason  thereof  plaintiff  was  Injured  in  the 
amount  claimed  by  him.  See  S.  A.  &  A.  P. 
Ry.  Co.  V.  Chittlm,  135  S.  "W.  747;  T.  & 
P.  Ry.  Co.  V.  Moore,  119  S.  W.  697. 

[3]  By  Its  sixth  assignment,  appellant  as- 
serts that  the  court  erred  In  refusing  to  give 
its  special  charge  to  the  effect  that  if  plain- 
tiff knew  that  said  cattle  could  not  be  de- 
livered at  Ft  Worth  at  the  time  they  were 
shipped  out  in  time  for  the  market  of  the  9th, 
and  consequently  would  have  to  be  held 
overnight  at  Ft  Worth  for  the  market 
of  the  next  day,  then,  if  they  so  believed, 
they  would  not  consider  any  damages  that 
may  have  beea  sustained  to  said  cattle  by 
reason  thereof,  and  for  anything  expended 
for  feed  on  account  thereof.  Notwithstand- 
ing plaintiff  knew  at  the  time  the  cattle 
were  shipped  out  that  they  could  not  ar- 
rive in  Ft  Worth  for  the  market  of  the 
9th,  and  failed  to  undertake  to  prevent  their 
shipment  he  would  not  be  estopped  from  re- 
covering damages  already  accrued  by  rea- 
son of  the  delay  in  starting  said  shipment 
from  Comanche,  for  which  reason  said  spe- 
cial charge  was  properly  refused. 

[4]  Appellant  requested  the  court  to  charge 
the  Jury,  in  effect,  that  If  they  should  believe 
that  after  defendant  accepted  and  agreed  to 
transport  said  cattle  from  Comanche  to  Ft 
Worth  that  it  could  not  with  due  diligence 
and  ordinary  care,  have  transported  them  in 
time  for  the  market  of  the  9th,  then,  before 
they  could  find  for  the  plaintiff,  they  must 
find  from  a  preponderance  of  the  evidence 
that  the  defendant  failed  to  furnish  cars  and 
transportation  tor  plaintiff's  cattle  within  a 
reasonable  time  after  the  same  were  offered 
jfor  transportation;  and  in  determining  what 
1b  a  reasonable  time  they  might  take  into 
consideration  all  of  the  facts  and  circum- 


stances attending  the  tendering  of  the  prop' 
erty  and  the  situation  of  the  parties,  and 
from  them  all  determine  whether  or  not  such 
transportation  was  furnished  within  a  rea- 
sonable time;  and,  tmless  they  should  find 
that  such  transportation  was  not  furnished 
within  a  reasonable  time  after  the  cattle  were 
delivered  for  shipment  they  would  find  for 
the  defendant  This  charge,  we  think,  was 
properly  refused,  because  the  undisputed  evi- 
dence showed  that  appellant  received  and  ac- 
cepted the  cattle  for  shipment  about  the  night 
of  December  8th,  Issued  its  bill  of  lading 
therefor,  and  agreed  to  ship  them  out  that 
night  on  the  9  o'clock  train.  This  being  true, 
appellant  was  liable  for  whatever  damages 
may  have  resulted,  irrespective  of  whether  or  - 
not  it  thereafter,  within  a  reasonabl'e  time, 
furnished  cars  for  said  shipment  A  failure 
to  comply  with  its  contract  injury  being 
shown,  was  sufScient  to  authorize  a  recovery 
therefor  against  it  (see  S.  K.  Ry.  Co.  y.  Sam- 
ple, 109  S.  W.  417),  for  which  reason  said 
special  charge  was  properly  refused. 

[5]  Appellant  assails  the  charge  of  the- 
court  in  the  third  paragraph  thereof,  where- 
in it  submits  the  issue  of  delay  in  shipment 
because  it  contends  that  the  plaintiff  tailed 
to  allege  any  delay  on  the  part  of  the  com- 
pany in  transportation,  but  only  alleged  the- 
failure  to  furnish  cars,  whereby  the  charge- 
should  have  limited  the  consideration  of  the 
Jury  to  the  question  of  delay  in  furnishing 
cars,  and  should  not  have  submitted  the  Is- 
sue of  delay  in  transportation.  We  differ 
with  appellant  In  reference  to  this  contention. 
We  think  both  the  pleading  and  the  evidence 
Justified  the  charge  of  the  court  for  which 
reason  this  assignment  is  overruled.  See  S. 
A.  &  A.  P.  Ry.  Co.  V.  Chittlm,  supra;  T.  &  P. 
Ry.  Co.  V.  Moore,  supra. 

[I]  It  is  urged  by  the  tenth  assignment 
that  the  court  erred  in  excluding  certain  evi- 
dence offered  by  appellant,  showing  and  tend- 
ing to  show  that  its  failure  to  ship  said  cat- 
tle out  of  Comanche  on  the  9  o'clock  train  on 
the  night  of  the  8th,  as  it  had  agreed  to  do, 
was  owing  to  the  fact  that  the  regular  train 
out  of  Brownwood,  due  to  arrive  at  Coman- 
che at  said  time,  was  late  on  accomit  of  wait- 
ing for  the  Brady  live  stock  train,  which  was 
delayed  on  account  of  heavy  shipments  of 
cattle  and  the  bad  condition  of  its  roadbed. 
We  think  this  evidence  was  properly  exclud- 
ed for  two  reasons:  First  this  defense  was 
not  pleaded;  second,  even  it  it  had  been,  in 
a  suit  against  a  railway  for  breach  of  con- 
tract resulting  in  damages  for  failure  to 
promptly  transport  a  shipment  of  cattle  up- 
on a  given  train,  an  answer,  setting  up  as  an 
excuse  a  negligent  delay  on  the  part  of  the 
carrier  on  some  other  part  of  its  road,  or 
an  unexpected  or  unprecedented  rush  of  busi- 
ness, disorganizing  its  train  service,  is  in- 
sufficient, and  constitutes  no  defense.  See 
T.  &  P.  Ry.  Co.  V.  Shawnee  Cotton  Oil  Co., 
5S  Tex.  a.v.  App.  183,  118  &  W.  776;    M., 
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K.  &  T.  Ry.  Co.  V.  Woods,  117  S.  W.  196;  S. 
K.  Ey.  Co.  V.  Sample,'  supra;  Railway  Co.  v. 
Morris,  99  S.  W.  433.  It  is  said,  in  Texas  & 
Pacific  Ry.  Co.  t.  Sbawnee  Cotton  Oil  Co., 
supra:  "Appellant  contends  that  the  carrier 
is  not  liable  for  Inability  to  promptly  accept 
and  carry  all  freight  tendered  to  it,  if  there 
arises  an  unexpected  press  of  business,  for 
the  prompt  handling  of  which  its  facilities 
are  inadequate,  provided  the  carrier  could 
not  hare  reasonably  anticipated  and  pro- 
vided against  such  situation  by  timely  and 
corresponding  increase  of  its  facilities. 
There  is  authority  to  support  this  contention. 
H.  &  T.  C.  Ry.  Co.  V.  Smith,  63  Tex.  326. 
This,  however,  could  not  relieve  api)ellaut, 
if  there  was  an  express  contract  between  ap- 
I)ellant  and  appellee  for  the  shipment  of 
the  cattle.  In  the  case  of  G.,  C.  &  S.  F.  Ry. 
Co.  V.  Hume  Bros.,  87  Tex.  219,  27  S.  W. 
112,  the  Supreme  Court,  in  disposing  of  a 
similar  contention,  said:  'If  the  agent  of  the 
railroad  company  made  a  contract  with 
plaintitfs  or  their  agent  to  furnish  cars  at  a 
given  time  to  transport  the  cattle,  then  the 
fact  that  the  shipment  of  cattle  over  the  line 
of  the  railroad  at  that  time  was  so  great 
that  it  did  not  have  cars  sufficient  to  enable 
it  to  furnish  the  cars  contracted  for  would 
constitute  no  defense  to  the  action  for  breach 
of  that  contract.'  In  the  case  of  Southern 
Kansas  Ry.  Co.  v.  Morris,  99  S.  W.  433,  Mr. 
Justice  Stephens  said:  The  court  did  not  err 
in  holding  that  the  answer,  pleading  an  un- 
usual volume  of  business  as  an  excuse  for 
not  complying  with  the  contract,  presented 
no  defense.  The  case  was  not  one  of  fail- 
ure to  furnish  cars  within  a  reasonable  time 
after  application  had  been  made  for  them, 
l)ut  of  failure  to  furnish  cars  at  a  given 
time,  according  to  contract.'  " 

There  being  evidence  In  this  case  sufficient 
to  show  a  contract  made  on  the  part  of  the 
company  with  the  plaintiff,  whereby  it  agreed 
to  ship  said  cattle  out  on  the  9  o'clock  train 
on  the  night  of  the  8th  for  the  early  morning 
market  at  Ft.  Worth  of  the  9th,  this  de- 
fense could  not  be  interposed  to  defeat  said 
contract.  Wherefore  the  court  properly  ex- 
cluded the  evidence  offered  on  this  subject, 
for  which  reason  we 'overrule  said  tenth  as- 
signment. 

Finding  no  error  in  the  rulings  of  the  trial 
court,  its  judgment  is  affirmed. 

Affirmed. 


AMERICAN  NAT.  BANK  ▼.  PETRT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Dec.  6,  1911.) 

1.  Appkal  and  Ehbor  (S  771*)— Dismissai^- 
Delat  in  Filing  Brief. 

Though  Rev.  St.  1803.  art.  1417,  and  Court 
of  Civil  Appeals  Rule  39  («7  S.  W.  xvi),  require 
appellant  to  file  his  brief  in  the  trial  court  five 
days  before  the  filing  of  the  transcript  in  the 


Court  of  Civil  Appeals,  and  said  mle  makes 
failure  to  so  file  cause  for  dismissal,  dismissal  is 
not  required,  and  will  not  l>e  granted,  where 
good  cause  is  shown  for  delay,  as  continued 
severe  sicltness  of  counsel,  preventing  compli- 
ance. 

i     [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3105;   Dec.  Dig.  {  771.*] 

2.  Banks   and   Banking    (|    165*)— Cot.r.EC- 

TIONS— WaBRANTS     to     TaX     ASSESSOR — AS- 
BIONUENT  AND    PATVENT — DEBT  OF  ASBESSOB 

TO  County. 

A  county  tax  assessor,  being  indebted  to 
defendant  bank,  gave  to  it  an  order,  on  the 
proper  authorities,  for  such  warrants  as  might 
l>e  issued  to  him  for  fees  as  assessor,  and  gave  a 
second  order  to  plaintiffs,  his  deputies,  for  what 
he  owed  them  for  services,  which  they  indorsed 
to  defendant,  and  it  undertook  to  collect  for 
them.  Thereafter  the  assessor's  warrant,  which 
was  for  more  than  enoui^h  to  satisfy  the  claims 
of  defendant  and  plaintiffs,  was  issued  by  the 
State  Comptroller,  indorsed  by  the  assessor  to 
defendant,  and  by  it  collected  of  the  tax  collec- 
tor of  the  county.  Held,  that  notwithstanding 
the  assessor,  unknown  to  plaintiffs  and  defend- 
ant, owed  the  county  for  excess  fees,  when  the 
warrant  was  collected,  the  money  when  collect- 
ed became  the  property  of  defendant  to  the 
amount  of  its  claim,  and  the  excess  subject  to 
plaintiffs'  claim,  and  the  county  owned  none  of 
it,  so  that  defendant  having  t^d  therefrom  to 
the  county  what  the  assessor  owed  the  conn>y, 
leaving  nothing  for  plaintiffs,  and  refusing  to 
pay  them,  was  guilty  of  conversion,  and  liable  to 
them. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  165.*] 

3.  Fbauds,  Statute  of  ((  34*)— .\oBEEiaE:TT 
TO  Answer  fob  Debt  of  Another. 

The  agreement  of  defendant  bank  to  collect 
and  pay  over  to  plaintiffs  what  F.  owed  them, 
as  evidenced  by  his  written  order,  indorsed  by 
them  to  it,  is  not  an  undertaking  to  answer  for 
the  debt  or  default  of  another,  within  the  stat- 
ute of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  {  54 ;  Dec.  Dig.  {  34.*] 

4.  Assignments  (§  15*)— Fees  of  Tax  Col- 
LECTOBS— Public  Policy. 

The  transfer  by  a  county  tax  assessor  to 
his  deputies  of  his  fees  in  payment  of  what  he 
owed  them  for  services  is  not  contrary  to  pub- 
lic policy. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  J  23 ;   Dec.  Dig.  i  15.*] 

Appeal  from  Travis  County  Court;  B.  E. 
White,  Judge. 

Action  by  H.  F.  Petry  and  another  nsniust 
the  American  National  Bank.  Judgment  for 
plaintiffs.    Defendant  appeals.    Affirmed. 

nart  &  Patterson,  for  appellant 

RICE,  J.  This  suit  was  brought  by  ap- 
pellees, plaintiffs  below,  against  appellant  to 
recover  the  sum  of  $450,  alleged  to  be  due 
and  owing  them  as  deputy  tax  assessors  by 
their  principal,  Stewart  Francis,  tax  asses- 
sor of  Travis  county;  that  their  said  prin- 
cipal gave  them  an  order  for  their  said 
salaries  on  the  tax  collector  of  Travis  coun- 
ty, which  was  placed  by  them  In  the  hands 
of  appellant  for  collection,  who,  having  col- 
lected the  same,  failed  to  pay  the  same  over 
to  them ;    that  appellant  had  promised  to 
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pay  tbem  $450  It  they  would  not  resign  as 
deputy  tax  asseesors  and  would  flniah  the 
tax  rolls  of  Travis  county  for  the  year  com- 
mencing December  1,  1907,  and  ending  De- 
cember 1,  1908.  Appellant  answered  by  gen- 
eral and  special  demurrers,  general  denial, 
and  specially  pleaded  that  Stewart  Francis 
was  indebted  to  it  in  a  large  sum,  to  wit, 
about  $3,000,  and  that  he  was  indebted  to 
Travis  county  on  excess  fees  in  the  sum  of 
$915.35 ;  that  Francis  gave  an  order  to  It  on 
the  State  Ck>mptrolIer  and  tax  collector  of 
said  county  for  -his  warrant  as  tax  asses- 
sor, which  amounted  to  $3,523.55;  that  the 
warrant  was  turned  over  to  appellant  and 
collected  by  it,  and  was  not  sufficient  to  pay 
the  debt  due  by  Francis  to  appellant  and 
the  $915.35  owing  by  him  to  Travis  county ; 
and  that  the  order  given  by  Francis  to  ap- 
pellees was  subsequent  to  the  order  given  by 
Francis  to  appellant  for  his  warrant;  and 
It  was  fully  understood  that  the  debt  due  by 
Francis  to  appellant  was  to  be  paid  before 
appellees  were  paid.  It  likewise  set  up  that 
the  agreement  pleaded  by  plaintiffs  was  void 
and  of  no  effect,  because  the  same  contra- 
vened the  statute  of  frauds  in  this:  That 
it  was  a  promise  to  answer  for  the  debt  or 
default  of  another;  and,  second,  that  the 
same  could  not  be  enforced,  because  made  by 
Its  vice  president,  who  was  unauthorized  to 
malce  such  agreement,  if  any  was  ever  made, 
and  the  same  was  never  ratified  thereafter 
by  it.  The  case  was  tried  by  the  court  with- 
out a  jury,  who  rendered  Judgment  for  ap- 
pellees for  the  amount  claimed,  less  some 
admitted  credits  to  which  appellant  was 
entitled.  Conclusions  of  fact  and  law  were 
filed  by  the  trial  court. 

[1]  Before  entering  upon  a  discussion  of 
the  merits  of  this  case,  we  will  dispose  of 
appellees'  motion  to  dismiss  the  appeal, 
based  on  the  ground  that  appellant  had  fail- 
ed to  file  a  copy  of  its  brief  in  the  trial 
court,  as  required  by  article  1417  of  the  Re- 
vised Civil  Statutes  of  1895,  and  had  like- 
wise failed  to  file  its  brief  in  this  court  until 
the  22d  day  of  November,  1911,  which  was 
just  one  week  prior  to  the  submission  here- 
of, citing  in  support  of  their  motion  rule  39 
(67  8.  W.  xvi);  rule  42  (67  S.  W.  xxvll) ; 
R.  S.  art.  1417;  W.  U.  Tel.  Co.  v.  White, 
140  S.  W.  125;  Wiseman  v.  Maddox,  135  S. 
W^  756 ;  S.  A.  &  A.  P.  Ry.  Co.  v.  Holden,  93 
Tex.  211,  54  S.  W.  751. 

Replying  to  said  motion,  appellant  filed 
the  affidavit  of  its  counsel  J.  M.  Patterson, 
Esq.,  stating:  That  since  the  filing  of  this 
suit  be  bad  had  exclusive  control  and  man- 
agement thereof.  That  said  case  was  a  part 
of  his  private  business,  which  he  had  ac- 
quired prior  to  bis  forming  a  partnership 
with  W.  D.  Hart,  Esq.,  In  the  practice  of 
law,  and  that  throughout  the  trial  and  ap- 
peal he  alone  has  given  this  case  attention. 
Although  the  firm  name  has  been  signed  to 
the  papers  filed  therein,  it  was  his  individual 
141  s.w.-m 


business,  and  his  partner,  W.  D.  Hart,  Esq., 
had  no  part  in  the  case,  and  knew  nothing 
of  it.  That  he  tried  said  case  in  person, 
filed  all  the  pleadings,  prepared  the  appeal, 
bad  charge  of  the  filing  of  the  transcript  for 
appellant,  the  bills  of  exception,  assignments 
of  error,  and  statement  of  facts,  and  that  no 
other  attorney  had  any  knowledge  of  the 
contents  or  preparation  of  said  papers,  nor 
any  interest  or  part  therein.  That  he  filed 
the  transcript  in  this  case  in  this  court  on 
the  iJ3d  day  of  February,  1911,  immediately 
taking  the  same  out  and  worked  on  the  brief 
from  time  to  time  until  about  the  middle  of 
September  last  That  on  said  date  he  was 
engaged  in  the  actual  preparation  of  the 
brief  in  this  case  when  he  was  suddenly 
stricken  with  illness,  rendering  him  incap- 
able of  finishing  same,  which  illness  was  of 
a  very  serious  nature,  attacking  him  on  the 
street,  from  which  he  fainted  and  fell  to  the 
sidewalk,  striking  his  head,  whereby  he  was 
rendered  unconscious  for  several  hours. 
That  the  physicians  who  were  called  in 
cliarge  pronounced  his  illness  due  to  over- 
work, bad  health,  and  rush  of  blood  to  the 
brain,  and  forbade  his  working  at  his  pro-- 
fession.  That  this  condition  continued  for 
over  two  months,  during  which  time  be  was 
in  constant  ^barge  of  his  physician,  and 
that  the  brief  in  this  case  was  the  first  work 
requiring  any  mental  effort  after  said  stroke, 
and  that  the  same  would  have  been  com- 
pleted and  filed  in  due  time  had  it  not  been 
for  said  illness  and  the  positive  instructions 
of  his  physician  to  the  effect  that  if  he  at- 
tempted to  work  it  would  kill  him.  He  fur- 
ther alleged  a  belief  in  the  merits  of  his 
appeal,  and  suggested  that  the  object  of  the 
law  would  be  served  by  giving  appellees  a 
reasonable  time  within  which  to  reply  to  his 
brief.  If  they  desired  to  do  so.  This  motion 
was  also  supported  by  the  affidavit  of  his 
physician  attached  thereto,  and  be  cites  In 
support  of  the  sufficiency  thereof  Crenshaw 
v.  Hempel,  130  S.  W.  731 ;  S.  A.  &  A.  P.  Ry. 
Co.  V.  Holden,  93  Tex.  211,  54  S.  W.  751. 

Appellees  in  their  motion  to  dismiss  did 
not  request  a  postponement  of  the  case  for 
an  opportunity  to  answer  said  brief,  but 
specially  stated  that  they  were  unwilling  for 
any  further  delay  or  postponement  of  the 
case,  and  Insisted  upon  its  taking  Its  regular 
course. 

While  it  Is  true  that  article  1417,  R.  S.. 
and  rule  39,  supra,  required  the  appellant 
to  file  a  copy  of  bis  brief  in  the  trial  court 
jiot  less  than  five  days  before  the  filing  of 
the  transcript  In  the  Court  of  Civil  Appeals, 
which  we  find  was  not  done,  and  while  said 
rule  makes  the  failure  on  the  part  of  the 
appellant  or  plaintiff  in  error  to  so  file  his 
brief  cause  for  dismissing  the  appeal,  still 
said  rule  does  not  require  a  dismissal  in  the 
event  good  cause  Is  shown  why  the  same  was 
not  complied  with.  We  think  the  answer 
of  appellant  shows  a  good  excuse  for  its 


Digitized  by 


Google 


1042 


141  SOUTHWESTEBN  REPORXEB 


(les. 


failure  to  file  its  brief  in  the  time  required 
by  law.  It  certainly  was  never  intended  by 
the  statute  or  the  rule  to  impose  the  grave 
penalty  of  dismissal,  where  the  failure  to 
comply  with  the  requirements  was  due  to  no 
fault  on  the  part  of  appellant  or  its  coun- 
sel, but  was  owing,  as  in  the  present  case, 
to  the  continued  illness  of  its  counsel.  Ap- 
pellees had  had  a  week  within  which  to  an- 
swer the  brief,  and  if  they  desired  more 
time  appellant  was  willing  to  accord  it  to 
them,  but  they  made  no  effort  to  reply  to 
the  brief,  sought  no  postponement,  but,  on 
the  contrary,  urged  that  the  case  should  take 
its  regular  course.  We  therefore,  under  the 
circumstances,  and  for  the  reasons  stated, 
deem  It  our  duty  to  overrule  the  motion  to 
dismiss,  which  is  accordingly  done. 

With  reference  to  the  merits  of  the  case 
the  facts  disclose  that  Stewart  Francis  was 
the  duly  elected,  qualiiled,  and  acting  as- 
sessor of  taxes  for  Travis  county  from  Nov- 
ember 1,  1906,  to  November  1,  1908,  during 
which  time  appellees  were  his  duly  qualified 
and  acting  deputies.  On  November  1,  1908, 
,  the  said  Francis,  being  indebted  to  the  Amer- 
ican National  Bank,  appellant  herein,  gave 
to  it  a  written  order  upon  the  State  Comp- 
troller and  tax  collector  of  Travis  county 
for  such  warrants  as  might  be  issued  to  bim 
for  fees  as  assessor  of  said  county  from 
said  date,  upon  which  order  the  said  Comp- 
troller, ou  the  24th  day  of  November,  1908, 
issued  and  delivered  to  appellant  the  war: 
rant  of  Francis  for  the  sum  of  $3,528.55, 
wbicta  Francis  on  said  day  indorsed  to  ap- 
pellant, and  the  latter  Immediately  collect- 
ed the  amount  due  on  said  warrant  from 
the  tax  collector  of  said  county.  It  further 
appears  tliat  on  the  6th  of  November,  1908, 
appellees  likewise  obtained  from  said  Fran- 
cis an  order,  directing  the  tax  collector  of 
Travis  county  to  deliver  to  them  his  draft 
to  the  extent  of  $460,  which  appellees  in- 
dorsed to  appellant  for  collection. 

It  appears  that  on  ihe  1st  of  November 
of  said  year  said  Francis  was  due  said  Petry 
the  sum  of  |290,  and  the  other  appelleei 
W.  J.  Olipbant,  the  sum  of  $160  for  past 
services  as  deputy  tax  assessors,  and  that 
they  had  learned  that  Francis  was  likewise 
due  the  bank  about  $3,000;  and,  becoming 
apprehensive  that  XYancis  would  not  likely 
pay  them,  on  account  of  inattention  to  the 
business  of  his  office,  they  determined  to  re- 
sign and  turn  the  office  over  to  his  bondsmen. 
Before  doing  so,  however,  they  consulted 
T.  H.  Davis,  the  auditor  of  said  county,  tell- 
ing him  the  above  facts  and  of  their  inten- 
tion, and  that  the  tax  rolls  of  the  county 
were  not  then  complete,  and  that  it  would 
require  a  great  deal  of  work  to  complete 
them  by  the  1st  of  December.  Davis  asked 
them  not  to  resign  until  he  could  see  the 
bank  and  ascertain  what  Francis  was  due 
the  bank  and  wliat  the  bank  would  do  about 


it,  to  which  they  consented.  Davis  at  once 
saw  Mr.  R.  C.  Roberdeau,  who  was  vice 
president  of  appellant  bank,  and  likewise 
county  treasurer  of  Travis  county,  and  ap- 
prised him  of  the  fact  that  Francis  bad  not 
paid  appellees,  and  of  their  intention  to  re- 
sign, as  well  as  the  condition  of  the  rolls 
and  the  amount  of  work  necessary  to  com- 
plete same.  Whereupon  Roberdeau  told  him 
that  the  bank  had  an  order  from  Francis  on 
the  Comptroller  and  the  tax  collector  for 
all  warrants  that  might  be  issued  to  him 
as  tax  assessor,  which  would  amount  to  the 
sum  of  $3,523.55,  which  would  be  more  ttian 
sufficient  to  pay  off  and  satisfy  the  amount 
that  Francis  was  due  the  bank,  as  well  as 
the  claim  of  api)ellee8,  and  that  if  they  wonld 
not  resign,  but  would  go  ahead  and  complete 
and  deliver  the  rolls  to  the  county  by  the 
1st  of  December,  and  would  get  an  order 
from  Mr.  Francis  for  what  was  coming  to 
tbem,  there  would  be  enough  in  tbe  warrant 
coming  to  Francis  to  pay  tbe  iMink  and 
wtiat  Francis  owed  them,  and  tttat  be  could 
collect  the  same  for  them  If  they  would  get 
the  order.  These  facts  were  communicated 
to  appellees,  who  consented  to  the  proposi- 
tion and  immediately  began  work  upon  and 
completed  and  delivered  the  rolls  to  tlie 
county  within  the  time  required.  They  al- 
so procured  the  order  above  referred  to  from 
Francis,  as  directed  by  Mr.  Roberdeau,  and 
delivered  the  same  to  the  bank  for  collection. 
At  this  time  Francis  actually  owed  the  twnk 
the  sum  of  $2,805.  On  the  Ist  of  December 
Francis  filed  liis  annual  report  with  the 
county  authorities,  showing  that  be  was  due 
the  county  the  sum  of  $915.35  for  excess 
fees ;  but,  at  the  time  that  this  conversation 
with  Roberdeau  occurred,  none  of  the  said 
parties  knew  of  the  fact  of  lUs  indebtedness 
to  the  county,  nor  did  they  become  aware  of 
it  until  Francis  filed  his  report  It  is  further 
shown  that  appellant,  after  this  report  was 
filed  by  EYancis,  to  wit,  on  December  31, 
1908,  paid  to  the  county  out  of  the  amount 
collected  on  Francis'  warrant  tbe  sum  of 
$915.36  shown  to  be  due  it  by  his  report,  ap- 
plying the  balance  thereof  to  the  i>ayment  of 
what  Francis  was  due  the  bank,  which  left 
Francis  owing  the  bank  the  sum  of  $196.80, 
and  no  part  of  said  $3,623.65  collected  on 
Francis'  warrant  was  ever  paid  to  appellees, 
although  demanded  by  them.  The  commis- 
sioners' court  paid  appellees,  however,  for 
their  services  as  deputies  during  the  month 
of  November,  1908. 

[2]  While  appellant  has  urged  numerous 
reasons  in  its  brief  for  a  reversal  of  this 
case,  it  seems  to  us  that  It  is  unnecessary  to 
consider  them,  since  the  controversy  narrows 
Itself  down  to  the  simple  question  as  to 
whether  or  not  such  amount  of  the  excess  of 
the  $3,523.65 .  collected  by  appellant  on  the 
order  given  by  Francis  to  it,  over  the  amount 
necessary  to  pay  off  and  discharge  tbe  iMmk's 
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claim  against  Francis,  could  be  subjected  to 
the  claim  of  appellees,  or  whether  the  same 
remained,  as  contended  by  appellant,  the 
property  of  the  county  on  account  of  the  fact 
that  Francis  owed  the  county  at  the  time 
this  warrant  was  collected  by  appellant  the 
sum  of  $915.35  for  excess  fees,  and  there- 
for^  could  not  be  the  subject  of  transfer  by 
Francis  to  appellees,  as  evidenced  In  this 
case  by  the  written  transfer  from  Francis 
to  them.  We  believe  that  under  the  facts 
in  evidence,  when  the  bank  collected  the 
amount  of  $3,523.55  from  the  county  by  vir- 
tue of  transfer  by  Francis  of  his  warrant  to 
It,  then  so  much  thereof  as  was  necessary 
to  pay  off  and  satisfy  the  bank's  own  claim 
became  the  propei-ty  of  the  bank,  and  It  had 
a  right  under  the  law  to  apply  a  sufficient 
amount  thereof  to  such  purpose.  But  we 
further  believe  that  the  excess  of  said  war- 
rant, over  and  above  what  was  necessary  to 
satisfy  appellant's  claim,  became  subject  to 
the  second  order  given  by  Francis  to  appel- 
lees ;  and  under  the  facts  in  evidence  it  be- 
came the  duty  of  the  bank  to  pay  off  and  sat- 
isfy, out  of  said  balance,  said  order  so 
given  by  Francis  to  appellees.  But  insteail 
of  so  doing  appellant,  under  a  mistaken  con- 
ception of  the  law  and  its  duty,  as  we  under- 
stand it,  undertook  to  first  pay  off  and  satis- 
fy the  amount  that  Francis  was  due  the 
county  on  excess  fees,  a  matter  with  which, 
in  our  opinion,  the  appellant  had  no  concern, 
and  which  act  was  entirely  and  wholly  un- 
authorized by  the  facts  in  evidence;  for 
which  reason  we  think  that  appellant's  pay- 
ment of  the  county's  claim  was,  in  effect,  a 
conversion  of  a  fund  that  absolutely,  under 
the  transfer  from  Francis  to  appellees,  be- 
came the  property  of  the  latter,  and,  hav- 
ing failed  to  pay  the  same  to  appellees  upon 
demand,  the  bank  became  liable  therefor. 
Hence  the  judgment  of  the  court  t>elow,  hold- 
ing it  liable,  should  be  sustained. 

[3]  The  statute  of  frauds  has  no  applica- 
tion under  the  facts  of  this  case,  because 
this  was  not  an  undertaking  on  the  part  of 
appellant  to  answer  for  the  debt  or  default 
of  another,  but  was  merely  an  agreement 
on  its  part  to  collect  and  pay  over  to  appel- 
lees an  amount  due  them  by  Francis,  as  ev- 
idenced by  the  written  order  indorsed  to  the 
bank. 

[4]  Nor  do  we  think  that  the  transfer,  as 
contended  by  appellant,  of  Francis'  fees  in 
payment  of  the  claim  due  by  him  'to  his 
deputies,  was  contrary  to  public  poUcy.  Nor 
do  we  think  there  is  any  merit  In  appellant's 
contention  to  the  effect  ttiat  the  act  of  Mr. 
Roberdeau  is  not  shown  to  have  been  author- 
ized by  the  bank. 

Finding  no  error  In  the  proceedings  of  the 
trial  court,  its  judgment  is  affirmed. 

Affirmed. 


BOWDEN  et  at  t.  BRIDOMAN  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Oct  28,  1911.     Rehearing  Denied 

Dec  2,  1911.) 

1.  Vendor  and  Purchaser   (|  296*)  — Viai- 
DOB's  Lien  Notes— Rights  or  Holder., 

The  assignee  of  vendor's  lien  notes  is  a 
mere  lienholder,  and,  like  a  mortgagee,  cannot 
before  foreclosure  claim  right  of  possession; 
but  he  can  foreclose  against  a  building  removed 
from  the  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  296.*] 

2.  Action  (§  47*)— Parties  (§  25*)— Joinder- 
Contract  AND  Tort. 

Suit  against  the  maker  of  vendor's  lien 
notes  for  the  debt  and  for  foreclosare  and 
against  his  grantees  for  tort  in  removing  a 
building  from  the  land  did  not  constitute  a  mis- 
joinder of  causes  of  action  nor  of  parties  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Action,  Dec. 
Dig.  f  47;*    Parties,  Dec.  Dig.  f  25.*] 

3.  Jxtdouent  (f  205*)  —  Torts  —  Double  Re- 
covert. 

In  an  action  by  the  holder  of  vendor's 
lien  notes  against  the  purchaser's  grantees  for 
removing  a  house  from  the  land,  judgment, 
charging  them  with  the  amount  of  damage 
done  to  the  security  by  the  removal  less  the 
proceeds  that  may  be  realized  from  a  sale  of 
the  bouse  under  foreclosure,  does  not  consti- 
tute double  recovery. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  205.*] 

Appeal  from  District  Conrt,  Parker  Coun- 
ty;  J.  W.  Patterson,  Judge. 

Action  by  J.  E.  Brldgman  against  R.  W. 
Bowden  and  others.  Judgment  for  plaintiff, 
and  defendants  Bowden  and  W.  W.  Britt  ap- 
peal.   Affirmed. 

Dick  Oxford,  for  appellants.  Stennls  & 
Wilson  and  Martin  &  Davenport,  for  appel- 
lees. 

DUNKLIN,  J.  Three  vendor's  lien  notes 
executed  by  M.  L.  Jones  as  part  of  the  pur- 
chase price  of  three  lots  in  the  town  of  Min- 
eral Wells  were  acquired  by  J.  E.  Brldgman 
by  purchase  from  the^  payee.  A  vendor's  lien 
to  secure  payment  of'  the  notes  was  express- 
ly retained  In  the  deed  to  Jones.  Jones  sold 
the  lots  to  W.  B.  Dobbins  and  R.  W.  Bowden, 
who  In  turn  Mfeveyed  the  same  to  W.  W. 
Britt  Thereafter  Britt  and  Bowden,  with- 
out the  knowledge  or  consent  of  the  bolder 
of  the  notes  executed  by  Jones,  and  with  no- 
tice of  the  lien  given  to  secure  them,  moved 
a  house  of  the  value  of  $500  from  the  lots 
covered  by  the  lien  and  erected  the  same 
upon  a  lot  situated  In  the  town  of  Oranbury, 
Hood  county,  and  owned  by  Britt  at  the  date 
of  the  trial,  subject  to  a  vendor's  lien  there- 
on in  favor  of  Bowden,  Brltt's  vendor. 
Brldgman  Instituted  this  suit  against  Jones, 
Bowden,  and  Britt  and  recovered  a  Judgment 
against  Jones  for  the  amount  due  on  the 
notes  purchased  from  Jones  with  foreclosure 
I  of  the  vendor's  lien  on  the  lots  in  Mineral 
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Wells  and  also  on  the  house  which  had  been 
moved  therefrom.  Judgment  was  also  ren- 
dered In  plaintiff's  favor  against  Bowden 
and  Brltt  for  $500  as  damages  done  to  plain- 
tiff's security  for  his  notes  by  the  removal  of 
the  house  from  the  Mineral  Wells  lots;  but 
this  Judgment  was  conditional  and  made  col- 
lectible in  the  event  only  that  the  proceeds 
of  sale  of  the  lots  and  the  house  should  be 
insuflScient  to  satisfy  the  amount  recovered 
against  Jones  on  the  notes.  This  appeal  has 
been  prosecuted  by  Bowden  and  Brltt. 

[1]  The  contention  is  made  that  when  the 
house  was  moved  from  the  lots  in  Mineral 
Wells  and  erected  upon  the  lot  In  Granbury, 
it  became  a  part  of  the  lot  last  named,  and 
the  vendor's  lien  which  originally  existed 
upon  the  house  as  a  part  of  the  Mineral 
Wells  lot  was  lost.  Predicated  upon  this  con- 
tention, appellants  insist  that  the  court  erred 
in  overruling  certain  special  exceptions  to 
that  portion  of  the  petition  in  which  a  fore- 
closure upon  the  bouse  was  sought,  and  that 
there  was  error  In  the  court's  refusal  to 
grant  api>ellant8'  motion  to  quash  the  writ 
of  sequestration  which  had  been  Issued  and 
levied  upon  the  house  at  plaintiff's  Instance. 
We  thinlc  It  well  settled  that  plainUff,  be- 
ing the  assignee  of  the  vendor's  Uen  notes, 
was  merely  a  Uenholder,  and,  Illce  a  mort- 
gagee, could  not,  prior  to  foreclosure,  claim 
a  right  of  possession  in  the  house;  but  to 
say  that  without  his  knowledge  or  consent 
his  Hen  on  the  house  was  destroyed  by  the 
removal  would  be  to  hold  that  the  defend- 
ants could  profit  by  their  own  wrongful  acts. 
Appellants'  contention  seems  to  be  supported 
by  some  authorities  (see  Jones  on  Mortgages, 
ii  144,  463,  454),  while  other  decisions  hold- 
ing a  contrary  view  are  cited  in  27  Cyc.  1166, 
and  the  decisions  of  our  own  state  seem  es- 
sentially to  settle  the  law  in  this  state  in 
harmony  with  the  latter  view  (Oalbraith  v. 
First  State  Banlt  &  Trust  Co.,  133  S.  W.  300, 
and  decisions  therein  cited).  As  persuasive 
in  support  of  the  same  ruling,  see,  also,  Bol- 
linger v.  McMlnn,  47  Tex.  Civ.  App.  89,  IW 
S.  W.  1079;  Scaling  v.  First  Nat.  Bank,  39 
Tex.  Civ.  App.  154,  87  S.  W.  715. 

[2]  W^hile  the  suit  against  Jones  was  for 
debt  and  foreclosure,  and  that  against  ap- 
pellants was  for  a  tort,  we  do  not  think  that 
there  was  a  misjoinder  of  causes  of  action 
nor  of  parties  defendant,  as  Insisted  by  ap- 
pellants by  different  assignments  of  error. 
The  right  of  plaintiff  in  a  suit  for  debt  and 
foreclosure  of  a  lien  given  to  secure  it  to 
Join  in  the  same  suit  one  under  no  contrac- 
tual obligation  to  pay  the  debt,  but  who  has 
wrongfully  converted  to  his  own  use  the  se- 
curity, has  been  recognized  In  many  decisions 
of  our  state.  Cassidy  v.  Willis,  33  Tex.  Civ. 
App.  289,  78  S.  W.  40;  Cobb  v.  Barber,  92 
Tex.  311,  47  8.  W.  963.  We  perceive  no  rea- 
son why  those  decisions  should  not  be  ap- 


plicable and  controlling  when  some  of  the 
defendants  are  charged  with  wrongful  acts 
causing  a  depredation  in  the  value  of  the 
security. 

We  think  the  petition  sufficient  as  against 
the  special  exception  in  which  it  was  In- 
sisted that  there  was  no  specific  allegation  of 
the  amount  of  damage  done  to  the  security 
by  Bowden  and  Brltt,  and  we  are  of  the 
opinion  further  that  the  evidence  was  suffi- 
cient to  sustain  the  verdict  rendered  against 
Bowden  as  a  participant  with  Brltt  in  the 
removal  of  the  house  from  the  lots  in  Min- 
eral Wells. 

[3]  It  was  agreed  by  the  parties  that  the 
value  of  the  house  when  removed  was  4300. 
This,  of  course,  represented  the  depreciation 
In  the  value  of  the  security  for  plaintiff's 
debt.  The  house  was  torn  down  and  then 
rebuilt  on  the  lot  in  Granbury.  We  are  dted 
to  no  evidence  showing  that  after  it  was  re- 
constructed it  was  worth  $500.  The  judg- 
ment, in  effect,  charged  Bowden  and  Britt 
with  the  amount  of  damage  done  to  the  se- 
curity by  the  removal  of  the  house  and  gave 
them  credit  for  the  proceeds  that  may  l>e 
realized  from  the  sale  of  the  house  under 
foreclosure.  We  do  not  think  this  constitut- 
ed a  double  recovery,  as  insisted  by  appel- 
lants. 

We  have  found  no  error- In  the  record,  and, 
accordingly,  affirm  the  Judgment. 


PEOPLE'S   HOME  TELEPHOXE   CO.   T. 

CITY   OP  GAINESVILLE. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  18,  1911.) 

1.  Tkleobaphb  and  Telephones  (|  10*)— Use 
OF  Stbeets— License  Tax— Statutes. 

Since  Sayles'  Ann.  Civ.  St  1897,  art.  698. 
providing  that  corporations  created  to  operate 
telegraph  lines  are  authorized  to  set  poles  alon;;, 
on,  and  acroaa  any  of  the  public  roa&  or  streets 
of  the  state,  so  as  not  to  mcommode  the  public, 
grants  to  telephone  companies  the  right  to  con- 
struct their  line.s  on  city  streets,  subject  to  the 
city's  right  under  article  702  to  reflate  the 
manner  of  such  construction,  and  to  require 
alterations  in  the  lines  after  they  are  construct- 
ed, a  provision  in  a  telephone  company's  fran- 
chise granted  by  a  city  operating  under  the  ^n- 
eral  laws  of  the  state,  requiring  it  to  pay  money 
for  the  permission  to  establisli  its  lines  in  the 
streets  of  the  city,  was  unenforceable  for  lack 
of  consideration. 

[Ed.   Note. — For  other  cases,  see  Telegrnptis 
and  Telephones,  Dec.  Dig.  i  10.*] 

2.  Teleobaphs  and  Telephones  ({  10*)— 
Fraschises— License  Tax  —  Right  to  Ob- 
ject—Estoppel. 

Where  an  ordinance  purported  to  grant  to 
E.  and  his  assigns  a  rieht  to  construct  a  tele- 
phone line  in  a  city  subject  to  an  invalid  pro- 
vision for  a  two  per  cent,  gross  earnings  tai. 
but  the  franchise  was  in  fact  granted  to  plam- 
tifE  corporation,  and  not  to  E.,  plaintiff  was  not 
estopped  to  dispute  the  validity  of  the  tax  un- 
der the  rule  that  if  one  purchases  property  in- 
cumbered with  a  lien,  ana  assumes  the  payment 
thereof,  or  if  he  buys  subject  to  the  lien,  and 
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the  amoant  of  the  debt  is  deducted  from  the 
price,  be  is  estopped  to  dispute  tlie  validity  of 
the  debt. 

lEd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  10.*] 

Appeal  from  Cooke  County  Court;  C.  R. 
Pearman,  Judge. 

Action  by  tbe  City  of  GalnesylUe  against 
the  People's  Home  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

Potter,  Cnlp  &  Gulp,  for  appellant  J.  T. 
Adams,  for  appellee. 

DUNKLIN,  J.  The  People's  Home  Tele- 
phone Company,  a  corporation,  bas  appealed 
from  a  Judgment  rendered  by  the  county 
court  of  Cooke  county  in  favor  of  the  city 
of  Gainesville  for  1636.96  upon  tbe  follow- 
ing findings  of  fact  and  conclu-slons  of  law 
filed  by  the  Judge  of  tlte  trial  court: 

"Findings  of  Fact. 

"(1)  That  the  city  of  Gainesville  on  the 
4th  of  December,  1902,  granted  to  one  JIc- 
Klroy  a  franchise  which  authorized  hlni,  his 
associates  or  assigns,  to  establish  and  op- 
erate a  telephone  system  In  the  city  of 
Galnesvlle.  A  true  copy  of  this  franchise  is 
attached  to  plaintiff's  petition,  and  marked 
'Exhibit  A.'  The  said  franchise  was  duly 
assigned  to  the  defendant. 

"(2)  Tbat,  by  the  terms  of  the  eleventh 
section  of  said  franchise,  the  city  of  Gaines- 
ville was  authorized  to  receive  and  collect 
from  tbe  defendant  company  annually  a  sum 
of  money  equal  to  2  per  cent  of  its  gross 
Income  after  it  bad  been  in  operation  two 
years,  and  I  find  that,  by  tbe  terms  of  such 
provision,  there  was  due  the  city  of  Gaines- 
ville up  to  tbe  15tb  day  of  January,  1910, 
$U3((.00. 

"(3)  I  find  that  under  said  franchise  the 
defendant  company  did  establish  and  operate 
and  is  still  operating  in  tbe  dty  of  Gaines- 
ville a  telephone  system. 

"(4)  I  also  find  that  at  tbe  date  of  granting 
tbe  above  franchise  that  the  Southwestern 
Telephone  Company  bad  had  for  a  number 
of  years  a  telephone  system  In  tbe  said 
city  of  Gainesville.  That  about  tbe  time  of 
granting  tbe  above  franchise  to  tbe  defend- 
ant it  was  discovered  that  tbe  Southwestern 
Telephone  Company  bad  no  franchise,  or  a 
very  imperfect  one,  and  thereafter,  on  tbe 
3d  day  of  August,  1903,  the  city  of  Gaines- 
ville granted  to  tbe  said  Southwestern  Tele- 
phone Company  an  amended  franchise. 

"(5)  I  also  find  that  by  neither  one  of  tbe 
franchises  granted  to  or  contracts  made  with 
tbe  Southwestern  Telephone  Company  was 
there  any  mention  of  a  per  cent  of  tbe  gross 
income  or  any  other  obligation  for  it  to 
pay  money  to  the  dty  of  Gainesville. 

"(U)  I  find  that  both  of  said  telephone  com- 


panies occupy  tbe  streets  of  Gainesville,  and 
to  a  large  extent  tbe  same  streets,  and  are 
conducting  and  operating  a  telephone  busi- 
ness in  substantially  tbe  same  way  and  by 
practically  the  same  means. 

"(7)  I  also  find  that  tbe  requirements  con- 
tained in  tbe  eleventh  section  of  the  fran- 
chise of  the  defendant  company  was  exacted 
by  tbe  dty  of  Gainesville  as  a  compensation 
for  tbe  use  of  tbe  streets  by  tbe  defendant 
company,  and  as  a  means  of  raising  revenue 
for  tbe  city,  and  not  to  cover  any  expenses 
of  enforcing  tbe  law  against  or  regulatlug 
said  company. 

"(8)  I  also  find  that  the  time  of  granting 
the  franchise  under  which  defendant  Is  oper- 
ating and  up  until  after  this  suit  was  brought 
tbe  city  of  Gainesville  was  incorporated  un- 
der tbe  general  laws  of  the  state  of  Texas 
relating  to  dties  of  less  than  10,000  inhab- 
itants. 

"(9)  I  also  find  that,  when  McElroy  and 
his  associates  accepted  tbe  franchise  grant- 
ed to  them  as  aforesaid,  they  had  learned 
that  a  new  franchise  was  to  he  granted  tbe 
Southwestern  Telephone  Company,  and  tbey 
were  lead  to  believe  from  the  expressions  of 
some  of  the  city  council  of  Gainesville  that 
the  same  conditions  as  to  paying  a  certain 
per  cent  of  the  gross  earnings  to  the  city 
would  be  exacted  of  that  company  that  were 
contained  in  tbe  eleventh  section  of  tbe  fran- 
chise granted  to  McESlroy,  and  the  defendant 
company  did  not  know  of  the  omission  of 
sucb  a  provision  from  the  new  franchise 
granted  the  Southwestern  until  after  tbe  de- 
fendant had  established  its  plant,  iududlug 
both  underground  and  overground  wires. 

"Conclusions  of  law. 

"I  find  that  the  provisions  of  the  defend- 
ant's franchise  contained  in  the  eleventh  sec- 
tion thereof  are  valid;  that  tbe  dty  of 
Gainesville  bad  tbe  right  and  power  to  im- 
pose sucb  conditions  and  burdens,  and  for 
that  reason  I  give  Judgment  for  tbe  plain- 
tiff for  tbe  amount  due  it  under  the  terms 
of  said  section." 

Article  698,  Sayles'  Civ.  St.  1897,  reads: 
"Corporations  created  for  the  purpo.se  of  con- 
structing and  maintaining  magnetic  telegraph 
lines  are  authorized  to  set  their  iH>les,  piers, 
abutments,  wires  and  other  fixtures,  along, 
upon  and  across  any  of  the  public  roads, 
streets  and  waters  of  this  state.  In  sucb  man- 
ner as  not  to  incommode  the  public  in  the 
use  of  such  road,  streets  and  waters." 

[i]  In  S.  A.  *  A.  P.  Ry.  v.  S.  W.  Tel.  & 
Tel.  Co.,  93  Tex.  313,  55  S.  W.  117,  49  L.  R. 
A.  4."i9,  77  Am.  St  Rep.  884,  our  Supreme 
Court  held  that  telephone  lines  are  "mag- 
netic telegraph  lines''  within  the  meaning 
of  that  statute.  In  City  of  Texarkana  v. 
S.  W.  Tel.  &  Tel.  Co.,  48  Tex.  Civ.  App.  KJ, 
106  S.  W.  915,  this  court  held  that  by  tbe 


■For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Di(.  *  Am.  Dig.  Kej  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


1046 


141  SOUTHWESTERN  BEPORTEB 


(lex. 


statute  quoted  the  Legislature  lias  granted 
to  telephone  companies  the  right  to  construct 
their  lines  upon  streets  of  cities  subject  to 
the  right  given  to  cities  by  article  702  to 
regulate  the  manner  of  such  construction, 
and  the  right  to  require  alterations  in  the 
lines  after  they  are  constructed.  It  follows, 
therefore,  that  any  contract  made  by  an  in- 
corporated telephone  company  with  a  city 
or  town  operating  under  the  general  laws  of 
the  state  to  pay  to  U  any  sum  of  money  for 
pefmiBslon  to  establish  its  lines  upon  the 
streets  of  the  city  would  be  unenforceable 
for  ladc  of  sufficient  consideration  to  sup- 
port it. 

The  first  and  fifteenth  sections  of  the  ordi- 
nance are  as  follows: 

"Section  1.  That  subject  to  the  conditions 
and  limitations  herein  expressed  there  is 
hereby  granted  to  F.  B.  McElroy,  his  asso- 
ciates, successors  and  assigns  permission  to 
erect,  operate  and  maintain  lines  of  tele- 
phone including  the  necessary  poles,  under- 
ground conduits,  cables,  fixtures  and  elec- 
trical conductors  upon  and  along,  over  and 
under  all  the  streets,  alleys  and  highways 
of  the  said  city  of  Oainesvllle,  Texas,  as  they 
now  exist  or  as  they  may  hereafter  be  ex- 
tended under  the  following  conditions  and 
regulations,  to  wit" 

"Sec.  15.  The  said  grantee  may  Incorpo- 
rate under  the  laws  of  the  state  of  Texas, 
for  the  purpose  herein  specified  and  assign 
the  rights  and  privileges  herein  granted  to 
the  grantees  herein,  subject  to  the  same  con- 
ditions and  restrictions  herein  Imposed." 

By  section  16  McElroy  was  required  to 
accept  the  ordinance  within  60  days  from  its 
passage,  and  to  give  a  bond  acceptable  to 
the  mayor  in  the  sum  of  $1,000,  and  that 
section  concludes  as  follows:  "The  said  bond 
shall  become  effective  upon  Its  approval  by 
the  mayor  and  its  filing  with  the  city  secre- 
tary, and  If  the  said  F.  B.  McElroy,  his  suc- 
cessors and  assigns,  shall  fall  to  file  said 
bond  conditioned  as  herein  provided,  within 
the  time  herein  limited  this  ordinance  shall 
forthwith  become  and  shall  thereafter  be 
null  and  void  and  of  no  further  force  or 
effect" 

In  all  other  sections  of  the  ordinance  the 
same  obligations  imposed  upon  McElroy  were 
also  imposed  upon  his  "associates,  successors 
and  assigns,"  the  language  quoted  following 
the  name  of  F.  B.  McElroy  in  each  Instance, 
and  the  plant  to  be  constructed  under  the 
ordinance  was  termed  the  "Telephone  Sys- 
tem." 

While  in  the  first  paragraph  of  the  find- 
ings of  fact  quoted  above  the  court  found 


that  the  franchise  was  duly  assigned  to  the 
defendant,  yet  the  subsequent  findings  are 
in  effect  that  the  franchise  was  granted  to 
the  appellant,  and  appellee  has  not  challeng- 
ed the  correctness  of  those  findings.  In 
the  fourth  paragraph  occurs  the  following: 
"About  the  time  of  granting  the  above  fran- 
chise to  the  defendant  it  was  discovered."  In 
the  seventh  paragraph  occurs  the  following 
language:  "I  also  find  that  the  requirements 
contained  In  the  eleventh  section  of  the  fran- 
chise of  the  defendant  company  was  exacted 
by  the  city  of  Gainesville  as  a  compensation 
for  the  use  of  the  streets  by  the  defendant 
company,  and  as  a  means  of  raising  revenue 
for  the  city."  The  ninth  paragraph  begins 
with  the  following  language:  "I  also  find 
that  when  McElroy  and  his  associates  ac- 
cepted the  franchise  granted  to  them."  And 
in  subsequent  portions  of  that  paragraph 
the  franchise  In  question  is  referred  to  as 
"the  franchise  granted  to  McElroy  and  the 
defendant  company."  It  Is  thus  apparent 
from  the  ordinance  and  the  findings  of  facts 
by  the  trial  judge  that  the  franchise  was 
in  fact  granted  to  the  appellant,  and  no't  to 
McElroy  individually. 

[2]  We  recognize  the  rule  to  be  that  if  one 
purchases  proi>erty  incumbered  with  a  lien, 
and  expressly  assumes  the  payment  of  the 
debt  secured,  or  if  he  buys  subject  to  the 
lien  and  the  amount  of  the  debt  secured  Is 
deducted  from  the  purchase  price  of  the 
property,  thus  relieving  him  of  the  burden 
of  paying  that  amount  to  the  vendor,  then  he 
is  estopped  from  disputing  the  validity  of 
the  debt.  Michigan  Savings  &  Loan  Ass'n 
V.  Attebery,  16  Tex.  Civ.  App.  222,  42  S.  W. 
569;  North  Tex.  Sav.  &  Bldg.  Ass'n  t.  Hay. 
23  Tex.  Civ.  App.  88,  56  S.  W.  580.  If  the 
franchise  had  been  granted  to  McElroy  only, 
and  not  to  appellant,  then  his  obligation  to 
pay  a  consideration  therefor  would  have 
been  valid.  If,  thereafter,  he  had  conveyed 
the  franchise  to  appellant,  and  a  part  of  the 
consideration  for  the  conveyance  had  been 
the  assumption  by  appellant  of  hlcEiroy'a 
obligation  to  the  dty  of  Qainesville,  then, 
under  the  rule  announced,  appellant  would  be 
estopped  from  denying  the  validity  of  the 
obligation  so  assumed.  But  the  record  does 
not  present  such  a  showing,  and  hence  the 
rule  does  not  apply. 

From  the  foregoing  conclusions.  It  follows 
that  the  Judgment  must  be  reversed  and  the 
cause  remanded,  Independent  of  the  assign- 
ments of  error  contained  in  the  appellant's 
brief,  which  we  will  not  discuss. 

Reversed  and  remanded. 
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WATKINS  T.  WATDNS  et  •!. 

(Coart  of  Civil  Appeals  of  Texas.     Austin. 

June  7,  1911.     Rehearing  Denied 

Oct  25,  1»I1.) 

1.  TRusTa  (H  17.  18*)— Ckkatios  —  ExPRBSS 
Trusts— Validity  of  Oral,  Trust. 

,  An  agreement  need  not  be  in  writing,  in 
order  that  it  may  create  an  express  trust  in 
lands. 

(Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  U  15-24 ;    Dec.  Dig.  |$  17,  18.»] 

2.  Trust B  (|  13*)  —  Creation —Express 
TarsTs— Consideration. 

An  agreement  to  pay  one-half  of  a  mort- 
gage note  for  purchase  money  borrowed  to  pay 
for  land  is  a  valuable  consideration,  which  will 
support  an  agreement  by  the  maker  of  the  note 
to  hold  half  the  land  in  trust  for  the  promisor. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cenb 
Dig.  I  11 ;  Dec  Wg.  |  13.») 

3.  Trusts  (5  36*)— Cbkatiow  — Bxphebb 
Trusts— Aqreement. 

An  agreement,  based  on  sufficient  consider- 
ation, made  before  the  purchase  of  land,  that 
the  land  abould  be  taken  in  the  name  of  the 
purchaser  and  for  the  benefit  of  both  parties  is, 
where  tbe  land  was  actually  purchased  and  the 
beneficiary  offers  to  comply  with  tbe  agreement, 
sufficient  to  create  an  express  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §{  45-^;  Dec.  Dig.  |  35.*] 

4.  Trusts  (|  361*)— Establishment— Condi- 
tions Precedent— Performance  bt  Plain- 
tiff. 

To  create  a  trust,  either  express  or  result- 
ing, in  land,  the  party  who  seeks  its  establish- 
ment must,  either  at  the  time  or  before  the  pur^ 
chase,  furnish  or  agree  to  pay  tbe  purchase 
money  or  a  proportional  share  thereof,  so  that 
where,  in  sn  sction  to  establish  an  express 
trust,  the  only  consideration  relied  on  to  sup- 
port the  trust  was  an  agreement  to  pay  one-half 
of  a  note,  given  by  the  alleged  trustee  to  ob- 
tain the  purchase  price,  and  the  agreement 
proved  was  that  tbe  trustee  should  give  the  note 
and  a  mortgage  to  secure  the  money  which  he 
borrowed,  and  that  the  note  should  be  paid 
from  the  rentals  of  the  land,  and  there  la  no 
showing  that  tbe  person  claiming  the  trust  ei- 
ther agreed  to  or  ever  did  do  anything  to  make 
the  land  produce  rents,  no  right  to  have  a  trust 
established  is  shown. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §8  556-559;    Dec.  Dig.  |  361.*] 

Appeal  from  District  Court,  Falls  County; 
Rlcbaid  I.  Munroe,  Judge. 

Action  by  C.  J.  Watklns  against  Mrs.  Sal- 
He  Watklns  and  otbers.  From  a  Judgment 
for  defendants,  plaintlfF  appeals.     Affirmed. 

Z.  I.  Harlan  and  B.  M.  Eddlns,  for  ap- 
pellant. Tom  Connally  and  Splvey,  Bartlett 
&  Carter,  for  appellees. 

JENKINS,  J.  So  far  as  the  disposition 
wblcb  we  make  of  this  case  Is  concerned, 
tbe  petition  of  appellant,  who  was  plaintiff 
In  the  court  below,  may  be  taken  as  alleg- 
ing, in  substance,  tbat  be  and  bis  brother, 
W.  D.  Watklns,  entered  into  a  verbal  ag^ree- 
ment,  wbereby  tbe  said  W.  D.  Watklns  was 
to  purchase,  in  bis  own  name,  for  appel- 
lant and  said  W.  D.  Watklns  a  certain  tract 


of  land,  which  was  to  be  sold  at  shertfTs 
sale,  and  in  wblcb  neither  of  them  had  any 
Interest;  that  tbe  same  was  to  be  paid  for 
by  said  W.  D.  Watklns  giving  his  note  and 
executing  a  mortgage  on  said  land,  which 
note  was  to  be  paid  off  equally  by  said  par- 
ties, and  they  were  to  be  equally  interested 
in  the  ownership  of  said  land;  that  said 
land  had  been  bought  in  accordance  with 
said  agreement;  and  that  api>ellant  was 
ready  and  willing  to  carry  out  his  part  of 
said  agreement,  but  tbat  said  W.  D.  Wat- 
klns had  failed  and  refused  to  recognize  ap- 
pellant's interest  in  said  land.  The  allega- 
tions as  to  their  mother's  interest  in  an  ad- 
joining tract,  tbe  marriage  and  subsequent 
death  of  W.  D.  Watklns,  are  unnecessary  to 
be  considered,  as  such  allegations  do  not  al- 
ter the  legal  aspect  of  this  case  in  so  far 
as  the  lights  of  appellant  are  concerned. 

[1-3]  We  think  the  petition  as  above  con- 
strued states  a  good  cause  of  action,  for  tbe 
reason  that  an  agreement,  In  order  to  create 
an  express  trust  in  land,  need  not  be  in 
writing;  that  the  alleged  obligation  of  ap- 
pellee to  pay  one-half  of  the  mortgage  note, 
executed  for  the  purchase  money,  was  a 
valuable  consideration;  and  tbat  tbe  agree- 
ment, being  alleged  to  have  been  made  be- 
fore the  purchase  of  said  land,  and  his  offer 
to  comply  with  his  agreement  in  refereuce 
thereto.  Is  sufficient  to  create  such  express 
trust.  Jones  t.  Fulcrod,  5  Tex.  612,  65  Am. 
Dec.  743;  Brown  t.  Jackson,  40  S.  W.  102; 
Cbllson  V.  Reeves,  29  Tex.  281;  Lucia  v. 
Adams,  36  Tex.  Civ.  App.  454,  82  S.  W.  33.'); 
Gardner  v.  Randell,  70  Tex.  453,  7  S.  W. 
782. 

[41  But  the  evidence  in  this  case  does  not 
sustain  the  allegations  of  appellant's  peti- 
tion in  a  material  point,  in  that  it  does  not 
show  that  he  obligated  himself  to  pay  one- 
half,  or  any  other  amount,  of  the  purchase 
money.  Tbe  undisputed  evidence  in  this 
regard  Is  that  it  was  agreed  that  W.  D. 
Watklns  should  purchase  the  land  at  sher- 
ifTs  sale,  for  the  benefit  of  himself  and  ap- 
pellant; that  he  should  take  the  deed  in 
his  own  name,  execute  a  note,  signed  only 
by  himself,  and  a  mortgage  on  said  land  tu 
secure  the  purchase  money,  which  he  was 
to  borrow;  and  that  said  note  was  to  be 
paid  by  the  rents  from  said  land.  There  Is 
no  proof  tbat  appellant  was  to,  or  that  he 
did,  do  anything  toward  making  said  land 
produce  rents.  On  the  contrary,  fiom  the 
time  of  said  sherifTs  sale  to  the  death  of 
W.  D.  Watklns,  eight  years  later,  W.  D. 
Watklns  alone  occupied,  worked,  and  farm- 
ed said  land,  though  the  evidence  shows 
that  appellant,  who  was  the  brother  of  W. 
D.  Watklns,  was  a  farmer,  and  was  In  the 
nelgbboibood  a  part,  if  not  all,  of  that  time. 
There  is  no  evidence  that  any  net  rentft 
were  produced  on  said  land.  On  tbe  contra- 
ry, the  evidence  Is  that  the  land  was  pmc- 
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tlcally  uncultivated  when  It  was  sold  at 
said  sherifTs  sale,  and  tbat  the  boll  weevil 
and  drought  bad  been  disastrous  to  the 
farming  Interest  In,  that  section,  and  that, 
for  some  of  the  years  at  least,  the  farm  on 
said  land  had  not  paid  expenses.  Appellant 
alleged  that  the  purchase-money  debt  on 
said  land  was  originally  $2,200,  that  it  had 
been  renewed,  and  tliat  it  was  still  $2,100, 
and  he  did  not  allege  or  prove  that  he  had 
paid  any  part  of  said  purchase  money,  or 
had  otTered  to  do  so,  prior  to  the  bringing  of 
this  suit. 

Such  being  the  case,  was  the  appellant  en- 
titled to  recover?  We  think  not,  for  the 
reason  there  was  no  consideration  to  sup- 
l)ort  said  agreement.  It  is  not  elaiuied  tbat 
appellant  would  have  bid  on  said  laud  but 
for  said  agreement,  or  that  he  was  placed 
in  any  worse  position,  or  that  W.  D.  Wat- 
kins  was  placed  in  any  better  position,  than 
would  have  been  the  case  but  for  such  agree- 
ment. The  laud  was  to  pay  for  Itself  out  of 
the  rents.  The  land  belonged  to  W.  D.  Wat- 
kins,  and  the  rents,  if  there  had  been  any, 
were  his. 

To  create  a  trust,  either  express  or  re- 
sulting, in  favor  of  a  party,  be  must  at  the 
lime,  or  before  the  purchase,  furnish  or 
agree  to  pay  the  purchase  money,  or  his 
proportional  part  thereof.  Allen  v.  Allen, 
101  Tex.  3C2,  107  S.  W.  528;  Brotherton  v. 
Weathersby,  73  Tex.  471,  11  S.  W.  505;  WU- 
llams  V.  San  Saba  County,  50  Tex.  444.  A 
promise  to  buy  land  and  convey  it  to  anoth- 
er who  has  uo  interest  in  the  laud,  and  who 
does  not  fuinlsh  any  part  of  the  purchase 
money,  does  not  create  a  trust.  Thorp  v. 
(Jorden,  43  8.  W.  324.  There  is  no  consid- 
eration for  such  promise,  where  the  prom- 
isee Is  not  placed  in  any  worse  condition  by 
reason  of  the  same.  Foster  v.  Ross,  33  Tex. 
Civ.  App.  CIS,  77  S.  W.  991. 

Holding,  as  we  do,  that  appellant  was  not 
entitled  to  recover  under  the  undisputed  evi- 
dence in  the  case,  it  is  not  necessary  that 
we  should  pass  on  the  other  assignments  of 
error  herein. 

For  the  reason  above  stated,  the  Judgment 
herein  is  affirmed. 

Affirmed. 


BEX  C.  JONE.S  &  CO.  ▼.  GAMMEr>-STATES- 
MAN  PUB.  CO.  et  al.t 

(Court  of  Civil  Appeals  of  Texas.     Austin. 
May  24,  1011.    On  Motion  for  Rehear- 
ing, Dec.  20,  1911.) 

1.  Appbal  and  Ebbor  (§  742*)— Assignments 

OF      BRBOB— SUPPOBTINO      STATEMENTS— NE- 
CESSITY. 

An  asHi^nment  of  error  not  supported  by  a 
statement  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appenl  and 
Error.  Cent.  Dig.  §  3000 ;   Dec.  Dig.  §  742.»] 


2.  Appeal  and  Ebbor  ({  742*)— Assionuents 
OP    Error— SUPPOBTINO    Statements— Ne- 

CES61TT. 

An  assignment  of  error  in  refusing  to 
award  judgment  for  defendants'  breeches  oif  the 
contract  sued  upon  cannot  be  considered  if  there 
is  no  statement  under  it  showing  what  the  con- 
tract was,  bow,  if  at  all,  it  was  breached,  and 
what,  if  any,  damages  were  sustained. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  §  3000 ;   Dec.  Dig.  {  742.«] 

3.  Appeal  and  Error  (§  742*)— Assignments 

OF     ErKOR— SUPPOBTINO     STATEMENTS— NE- 
CESSITIT 

Under  Court  of  Civil  Appeals  rule  31  (<!7 
S.  W.  xri),  requiring  an  assignment  of  error  to 
be  supported  by  a  statement  of  the  substance  of 
all  that  is  in  tlie  record  bearing  on  the  assign- 
ment, an  assignment  of  error  in  refusing  to 
award  judgment  fur  breaches  of  a  contract  sued 
upon  cannot  be  considered,  though  followed  by 
a  statement  showing  what  plaintiffs  alleged  re- 
specting the  contract,  what  they  testified  to. 
but  does  not  purport  to  state  the  substance  of 
all  that  is  in  the  record  bearing  on  the  matter. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3000 ;   Dec.  Dig.  {  742.*] 

4.  Appeal    and    Erbor    (f    1097*)— Law    of 
Case. 

Whatever  was  decided  by  the  Supreme 
Court  on  a  former  appeal  is  res  adjudicata  on  a 
subsequent  appeal  to  the  Court  of  Civil  Ap- 
peals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Birror.  Cent.  Dig.  {§  4358-4368;  Dec.  Dig.  { 
1097.*] 

5.  Appeal  and  Error  (J  1194*)— Decision  on 
Former  Appeal— Effect. 

A  decision  by  the  Supreme  Court  reversing 
judgment  for  defendants  in  an  action  for  breach- 
es of  contract  on  the  ground  that  plaintifFs  weri> 
not  bound  to  set  up  by  amendment  breaches  oo 
cnrrinr  between  the  filing  of  their  suit  and  tlie 
trial  did  not  entitle  plaintiffs  to  judgment  on 
return  of  the  cause  to  the  trial  court. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  4648-4660;  Dec.  Dig.  i 
1194.*] 

6.  Appeal   and   Error    (|   934*)- Review— 
Pbesumptions— Correctness  of  Judgment. 

When  a  case  has  been  tried  by  the  court, 
and  uo  conclusions  of  law  or  fact  have  been  fil«d 
or  requested,  every  presumption,  not  inconsist- 
ent with  the  record,  will  be  indulged  in  fa\or 
of  such  judgment,  and  any  doubt  as  to  the  factsi 
raised  by  the  evidence,  and  any  view  of  the  law 
which  the  court  could  have  applied  under  the 
pleadings  and  the  evidence,  will  be  resolved  in 
support  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror.  Cent.  Dig.  {§  3777-3781;  Dec.  Dig.  { 
934.*] 

7.  Appeal  and  Error  (S  1201*)— Amendment 
After  Remand— New  Defenses. 

In  an  fction  for  breaches  of  contract,  it 
was  not  error  to  permit  an  amendment  to  the 
answer  upon  a  second  trial  after  reversal  to  sec 
up  a  roKcission  of  the  contract  by  mutual  agree- 
ment, though  the  answer  on  a  former  trial  al- 
leged tbat  the  contract  was  rescinded  by  the 
bringing  of  the  first  suit,  where  plaintifEs  amend- 
ed to  set  up  a  new  contract  and  made  new 
parties  defendant. 

[Ed.  Note.— FV>r  other  cases,  see  Appeal  and 
Error.  Cent  EHg.  H  46^-4683;  Dec  Dig.  { 
1201.*] 

8.  Appeal    and    Error    (S    882*)— "Ihvitko 
Error"— Nature  of  Doctrine. 

Invited  error  is  in  the  nature  of  equitable 
estoppel,  and  arises  where  a  party  induces  the 
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trial  court  to  take  certain  action,  and  then  in- 
sists that  the  action  was  erroneous,  and  does  not 
exist  throngb  making  of  the  contention  which  is 
held  againjst  a  party  or  where  correctness  of  the 
contention  has  been  consistently  insisted  upon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  3501-3610;  Dec.  Dig.  i 
882.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  p.  3761 :  Tol.  8,  p.  7692.] 

Appeal  from  District  Court,  Travis  Coun- 
ty; George  Calhoun,  Judge. 

Action  by  Ben  C.  Jones  &  Co.  against  the 
Gamniel-Statesman  Publishing  Company  and 
others.  Judgment  for  defendants,  and  plain- 
till  appeals.    Affirmed. 

See,  also,  100  Tex.  331,  99  S.  W.  701,  8  L. 
R.  A.  (N.  S.)  1107. 

N.  A.  Rector  and  T.  H.  McGregor,  for  ap- 
pellant. Gregory  &  Batts,  J.  M.  Patterson, 
and  James  H.  Robertson,  for  appellees. 

Findings  of  Pact. 

JENKINS,  J.  (1)  In  1901  Ben  C.  Jones  & 
Co.,  appellants  herein,  had  a  contract  with 
the  state  of  Texas  to  publl-sh  the  current  re- 
ports of  the  Supreme  Court,  the  Court  of 
Criminal  Appeals,  and  the  Courts  of  Civil 
Appeals.  In  that  year  H.  P.  N.  Gammel  ob- 
tained a  like  contract  with  the  state,  and 
also  a  contract  to  reprint  the  "old  reports," 
by  which  was  meant  the  Supreme  Court  Re- 
ports, up  to  and  including  volume  73.  On 
October  31,  1901,  Jones  &  Co.  surrendered 
their  contract  with  the  state,  and  entered 
into  a  written  contract  with  the  Gammel 
Book  Company,  a  corporation,  to  whom  Gam- 
mel bad  transferred  his  said  contract,  as  fol- 
lows: "The  State  of  Texas,  County  of  Tra- 
vis. Know  all  men  by  these  presents  that 
this  contract  and  agreemeilt  made  and  enter- 
ed into  this  31st  day  of  October,  1001,  by  and 
t>etween  the  Gammel  Book  Company,  a  body 
politic  and  corporate,  duly  incorporated  un- 
der the  laws  of  the  state  of  Texas,  parties 
of  the  first  part,  and  Ben  C.  Jones  &  Com- 
pany, a  firm  composed  of  Ben  C.  Jones,  V. 
A.  Fenner,  and  Robert  H.  Cousins,  parties 
of  the  second  part,  wltnesseth:  That  the 
parties  of  the  second  part  agree  and  hereby 
bind  themselves  to  print,  bind,  and  deliver 
unto  the  parties  of  the  first  part  all  the  cur- 
rent volumes  of  reports,  being  the  decisions  of 
tlie  Supreme  Court,  Court  of  Criminal  Ap- 
I)eal8,  and  the  Court  of  Civil  Appeals  of  the 
state  of  Texas,  and  known,  respectively,  as  the 
Texas  Supreme  Court  Reports,  Texas  Crimi- 
nal Appeals  Reports,  and  the  Texas  Civil  Ap- 
peals Reports.  And  the  parties  of  the  second 
part  further  agree  and  bind  themselves  to 
wrap  each  volume  of  the  aforesaid  reports  in 
one  cover  of  heavy  wrapping  paper,  the  same 
to  be  sealed,  and  with  printed  end  labels  show- 
ing what  volume  it  contains.  That  the  par- 
ties of  the  second  part  also  agree  and  hereby 
bind  themeslves  to  make  electrotype  plates  of 
each  page  of  the  aforesaid  reports;  and  the 


said  books  shall  be  printed,  bound,  and  fin- 
ished as  per  the  specifications  contained  in 
the  existing  contract  between  the  state  of 
Texas  and  the  said  parties  of  the  second 
part,  subject  to  the  approval  of  the  expert 
printer  of  the  state  of  Texas,  or  the  print- 
ing board  of  the  state  of  Texas.  That  the 
standard  size  of  each  volume  of  said  reports 
shall  be  as  required  by  the  statute  consisting 
of  768  pages  per  volume;  and,  in  the  event 
any  of  said  reports  sljall  exceed  in  size  the 
standard  volume,  the  price  as  hereinafter 
provided  for  shall  l>e  increased  pro  rata  per 
each  volume,  and,  if  any  of  said  reports 
shall  contain  less  pages  than  the  standard, 
then  the  same  pro  rata  shall  l>e  allowed.  By 
pro  rata  is  meant  the  price  per  page  of  each 
standard  volume  of  768  pages.  That  in  con- 
sideration of  the  delivery  of  one  thousand 
(1,000)  finished  and  approved  copies  of  each 
of  the  aforesaid  reports  to  the  parties  of  the 
first  part,  and  the  further  delivery  of  all 
the  electrotype  plates  necessary  for  each  vol- 
ume to  the  Secretary  of  State  at  the  capitol 
building  of  the  state  of  Texas,  carefully 
wrapped  and  packed  in  a  substantial  box, 
plainly  marked  with  numt>er  of  plates  and 
the  report  said  plates  are  for,  the  parties 
of  the  first  part  agree  and  hereby  bind  them- 
selves to  pay  to  the  parties  of  the  second 
part  In  cash  for  each  one  thousand  (1,000) 
copies  of  each  report  and  the  necessary  elec- 
trotype plates  therefor,  delivered  as  afore- 
said, the  sum  of  two  thousand  and  fifty-four 
dollars  and  fifty  cents  ($2,054.50)  and  the 
further  sum  of  97%  cents  for  each  addition- 
al copy  in  excess  of  the  one  thousand  origi- 
nal copies,  provided  such  excess  is  printed 
at  the  time  with  original  order.  And,  in  the 
event  said  parties  of  the  first  part  should 
desire  copies  of  any  reports  to  be  printed 
from  the  electrotype  plates  owned  by  the 
state,  the  parties  of  the  second  part  agree  and 
hereby  bind  themselves  to  furnish  and  deliv- 
er the  said  copies  to  the  parties  of  the  first 
part  as  follows,  to  wit:  For  100  copies  and 
over,  11.67  per  copy.  For  150  copies  and 
over,  $1.40  per  copy.  For  260  copies  and 
over,  $1.19  per  copy.  For  500  copies  and  over, 
$1.05  per  copy.  For  1,000  copies  and  over, 
$.97%  per  copy.  Provided  said  electrotyi)e 
plates  are  delivered  to  said  parties  of  the 
second  part.  And  the  parties  of  the  second 
part  further  agree  to  print,  bind,  finish,  and 
make  electrotype  plates  of  any  back  numbei-s 
of  the  Texas  Reports,  as  the  parties  of  the 
first  part  may  direct,  upon  the  same  basis  a.s 
the  current  volumes  when  the  conditions  are 
the  same;  the  parties  of  the  first  part  here- 
by agreeing  to  furnish  a  copy  for  each  of 
the  same.  Such  work,  however,  may  be  limit- 
ed by  the  parties  of  the  second  part  so  as 
not  to  exceed  four  volumes  per  year.  That 
the  parties  of  the  second  part  agree  and 
hereby  bind  themselves  to  deliver  to  the  par- 
ties of  the  first  part  any  one  report  consist- 
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Ing  of  1,000  copies  and  necessary  electrotype 
plates  therefor  within  ninety  (90)  days  after 
the  original  copy  has  been  received  by  the 
parties  of  the  second  part,  but  with  an  ex- 
tension of  time  for  such  delay  as  is  allowed 
the  parties  of  the  first  part  in  its  contract 
with  the  state.  And  the  parties  of  the  sec- 
ond part  further  agree  and  bind  themselves  to 
push,  finish,  and  deliver  the  work  as  per  con- 
tract between  Gammel  and  the  state  of  Tex- 
as, and  also  bind  themselves  to  pay  any  and 
all  costs  or  damages  that  said  Gammel  Book 
Company  may  be  liable  for  to  the  state  of 
Texas  on  account  of  delay  in  printing,  bind- 
ing, electrotyping  or  delivering  said  volumes, 
provided  said  delay  is  caused  or  occurs  after 
the  original  copy  Is  in  the  hands  of  the 
said  parties  of  the  second  part.  That  the 
final  proof  of  each  of  said  reports  shall  be 
approved  by  the  official  court  reporter  of  the 
state  of  Texas.  That  this  contract  shall  re- 
main in  force  and  be  binding  for  a  term  of 
two  (2)  years  from  date  hereof.  Witness  the 
hand  of  the  Gammel  Book  Company,  by  its 
president,  Joseph  Nalle,  and  likewise  the 
hand  of  Ben  C.  Jones  &  Company,  in  dupli- 
cate this  31st  day  of  October,  A.  D.  1901,  at 
Austin,  Travis  County,  Texas.  [Signed]  The 
Gammel  Book  Co.,  by  its  President,  Joseph 
Nalle.    Ben  C.  Jones  &  Co.,  by  Fenner." 

(2)  On  September  24,  1902,  appellants  sued 
the  Grammel  Book  Company  for  the  amounts 
alleged  to  be  due  under  said  contract  for 
publishing  volumes  41  and  42  of  the  Court 
of  Criminal  Appeals  Reports,  volume  91  Su- 
preme Court  Reports,  and  for  $600  for  work 
done  on  volume  26  Civil  Appeals  Reports. 
This  suit  was  tried  May  4,  1903,  and  Judg- 
ment rendered  for  appellants  for  the  amount 
sued  for. 

(3)  On  July  11,  1904,  appellants  brought 
this  suit  against  the  Gammel  Book  Company, 
the  Gammel-Statesman  Publishing  Company, 
H.  P.  N.  Gammel,  C.  F.  Gydeson,  and  A.  S. 
Vandervoort  to  recover  the  profits  which  they 
alleged  they  would  have  made  under  said 
contract  had  they  been  permitted  to  publish 
volumes  95  and  96  Supreme  Court,  volumes 
26,  27,  28,  29,  30,  and  31  ClvU  Appeals,  and 
volume  43  Criminal  Appeals,  and  eight  vol- 
umes of  old  reports,  alleging  breach  of  con- 
tract on  the  part  of  Gammel  Book  Company 
in  failing  and  refusing  to  furnish  the  manu- 
script for  said  volumes,  conspiracy  on  the 
part  of  the  other  defendants  to  prevent  ap- 
pellants from  publishing  said  volumes,  and 
absorption  of  the  assets  of  the  Gammel  Book 
Company  by  said  Gammel-Statesman  Pub- 
lishing Company. 

(4)  This  suit  was  first  tried  May  15,  1905, 
before  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  appellants  against  said  de- 
fendants for  damages  as  to  one  volume,  to 
wit,  volume  30  Civil  Appeals. 

(5)  On  this  trial,  May  15,  1905,  the  trial 
court  held  that  the  contract  sued  on  was  an 
entire  contract  with  provision  for  perform- 
ance by  installments  at  different  times,  but 


held  that  it  was  the  duty  of  appellants  to 
have  set  up  by  amendment  in  the  former 
suit  all  breaches  of  said  contract  known  to 
them  which  occurred  subsequent  to  the  fil- 
ing of  said  suit  (September  24,  1902)  and 
prior  to  the  trial  of  same  (May  4,  1903),  and 
that  said  suit  was  a  bar  to  recovery  in  tbls 
case  for  all  such  breaches  of  said  contract 
as  occurred  within  said  dates.  This  Judg- 
ment was  affirmed  by  the  Court  of  CItII  Ap- 


(6)  Upon  writ  of  error,  the  Supreme  Court 
agreed  with  the  trial  court  and  the  Court 
of  Civil  Appeals  as  to  the  nature  of  said 
contract,  but  held  that  breaches  of  said 
contract  occurring  after  the  filing  of  said 
first  suit  and  before  the  trial  thereof  and 
not  sued  upon  in  said  first  suit  were  not 
barred  by  said  suit,  and  for  the  error  of 
the  court  in  so  instructing  the  Jury  reversed 
and  remanded  this  case  February  6,  1907. 
100  Tex.  331,  99  8.  W.  701,  8  U  B.  A.  (N. 
S.)  1197. 

(7)  April  15,  1908,  appellants  filed  their 
first  amended  original  petition,  and,  in  addi- 
tion to  the  parties  above  named,  made  John 
H.  Kirby,  R.  L.  Batts,  B.  W.  Randolph,  the 
State  Printing  Company,  and  the  Austin 
Statesman  Company  defendants,  alleging  as 
against  said  parties  conspiracy  and  absorp- 
tion of  the  assets  of  the  Gammel-Statesman 
Publishing  Company. 

(8)  In  said  amended  petition,  appellants 
alleged  that  in  1901,  and  before  the  execu- 
tion of  the  two-year  contract  herein  sued  on, 
they  entered  into  a  verbal  contract  with  the 
Gammel  Book  Company  to  publish  the  Texas 
Reports  for  a  period  of  20  years,  and  that 
said  written  contract  is  only  a  part  of  said 
contract,  and  claim  damages,  not  only  on  ac- 
count of  not  being  permitted  to  print  the 
volumes,  the  manuscript  of  which  was  ready 
within  the  two  years  mentioned  in  said 
written  contract,  but  also  the  profits  they 
would  have  made  in  publishing  said  reports 
for  the  full  period  of  20  years,  but  for  the 
breach  of  said  contract. 

(9)  Upon  the  second  trial  of  this  cause  be- 
fore the  court,  Judgment  was  rendered  for  the 
defendants,  from  which  appellants  have  pros- 
ecuted this  appeal.  No  findings  of  fact  or 
conclu-sions  of  law  were  requested,  and  none 
were  filed  by  the  Judge  who  tried  the  cause. 

Opinion. 

[1]  1.  Appellees  object  to  the  consideration 
of  each  and  all  of  appellants'  assignments  of 
error,  for  the  reason  that  they  are  not  fol- 
lowed by  such  statements  as  are  required 
by  the  rules  in  reference  to  preparing  briefs 
on  appeal.  We  sustain  these  objections,  ex- 
cept as  hereinafter  indicated.  There  is  no 
statement  of  any  character  under  assign- 
ments Nos.  26,  27,  28,  29,  and  30. 

[2]  Assignments  from  Nos.  1  to  23,  Inclu- 
sive, contain  the  statement  that  the  conit 
erred  in  failing  and  refusing  to  render  Judg- 
ment for  appellants  "for  the  damages  wUOi 
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the  testtmony  showed  they  had  sustained  by 
reason  of  the  defendants'  breaches  of  the 
contract  sued  upon,"  and  yet  there  Is  no 
statement  under  either  of  said  assignments, 
except  the  sixteenth,  showing  what  said  con- 
tract was,  how,  if  at  all,  said  contract  was 
breached,  and  what,  If  any,  damages  appel- 
lants sustained  by  the  breach  thereof.  The 
following  statement  under  the  first  assign- 
ment of  error  will  Illustrate  the  character 
of  such  statements  under  appellants'  other 
assignments  of  error:  "For  appellants'  plead- 
ings in  first  suit  cause  No.  18,900,  see  8.  F. 
835-345."  (No  statement  as  to  the  sub- 
stance of  such  pleadings,  nor  In  what  way 
they  are  pertinent  to  this  assignment  of  er- 
ror.) "For  Grammel  Book  Ck).'9  answer  and 
suit  in  reconvention  to  recover  $10,000  as 
damages  for  appellants'  failure  to  deliver  vol- 
umes 41  and  42  of  the  Ck>urt  of  Criminal 
Appeals  Beports,  filed  in  cause  No.  18,900, 
see  S.  F.  397-402."  (These  volumes  are  not 
involved  in  this  suit.)  "And  on  appeal  from 
Judgment  for  appellants  In  cai:fse  No.  18,900 
for  Oammel  Book  Co.'s  assignments  of  error 
to  the  ruling  of  the  court  on  appellants'  de- 
murrers to  its  plea  in  reconvention,  see  S. 
F.  402."  (Why  should  we  see  these  assign- 
ments of  error  in  another  cause?  What  are 
they?)  "For  Judgment  for  appellants  in 
cause  No.  18,900,  see  S.  F.  208-213,"  etc. 
It  Is  not  made  to  appear  what  the  records 
which  we  are  asked  to  "see"  would  show  if 
we  should  examine  them. 

[3]  2.  The  sixteenth  assignment  Is  follow- 
ed by  a  statement  showing  what  appellants 
alleged  with  reference  to  the  contract  sued 
on,  and  what  appellants  testified  in  refer- 
ence thereto,  but  it  does  not  purport  to  be  a 
statement  of  the  substance  of  all  that  which 
is  in  the  record  having  a  bearing  on  said  as- 
signment, as  required  by  rule  31  (67  S. 
W.  xvl),  In  that  there  is  nothing  in  said 
statements  as  to  appellants'  pleadings  or 
testimony  in  reference  to  said  contract.  All 
that  is  contained  in  said  statement  may  be 
true,  and  yet,  in  view  of  the  whole  record, 
the  Judgment  of  the  court  may  be  correct 
For  Instance,  the  appellants  pleaded  a  re- 
scission of  said  contract  by  mutual  agree- 
ment; that  appellants  sold  their  presses  and 
rendered  themselves  unable  to  do  said  work, 
and  appellees  were  Justified  In  not  tendering 
the  same  to  them.  Appellees  also  pleaded 
the  statute  of  limitation  and  the  statute  of 
frauds.  What  was  the  ruling  of  the  court, 
and  what  was  the  evidence  in  reference  to 
these  matters?  The  statement  under  the 
sixteenth  assignment  affords  no  hint  as  to 
these  matters;  and,  as  the  other  assignments 
of  error  cannot  be  considered,  we  cannot 
look  to  them  for  assistance.  For  the  reason 
that  the  sixteenth  assignment  of  error  con- 
sidered as  a  proposition,  and  the  additional 
propositions  and  statements  thereunder  show 
no  sufficient  reason  for  reversing  the  Judg- 
ment of  the  trial  court  herein,  the  same  Is 
overruled. 


3.  Assignments  of  error  Nos..  24  and  25  re- 
late to  the  overruling  of  appellants'  demur- 
rers.   Said  assignments  are  overruled. 

4.  It  is  the  contention  of  appellants  that 
it  was  fundamental  error  for  the  trial  court 
to  fail  or  refuse  to,  enter  Judgment  for  the 
appellants,  and  this  contention  involves  all 
the  material  Issues  upon  which  error  was 
attempted  to  be  assigned,  as  shown  by  ap- 
pellants' brief. 

[4,  S]  The  ground  of  this  contention  is  that 
the  efTect  of  the  Judgment  of  the  Supreme 
Court  upon  the  former  appeal  herein  was 
to  reverse  the  Judgment  with  Instructions 
to  the  district  court  to  render  Judgment  for 
appellants.  Whatever  was  decided  by  the 
Supreme  Court  on  said  appeal  is  res  adjud- 
icata  as  to  this  case,  and  should  have  been  ob- 
served by  the  district  court,  and  will  be  en- 
forced by  this  court.  But  we  do  not  concur 
with  appellants  as  to  the  scope  and  effect 
of  said  opinion.  As  we  understand  said  opin- 
ion. It  decides  only  (1)  the  instrument  sued 
on  was  an  entire  contract  with  provisions 
for  its  performance  l?y  installments  at  dif- 
ferent times;  (2)  failure  to  perform  any  in- 
stallment of  said  contract  gave  a  separate 
cause  of  action;  (3)  that  while  the  plaintiffs 
might  have  Joined  all  of  the  causes  of  action 
which  had  accrued  thereunder  up  to  the 
time  of  the  trial  of  the  first  suit,  and  for 
this  purpose  might  have  amended  their  pe- 
tition so  as  to  include  such  additional  breach- 
es of  said  contract  as  had  occurred  subse- 
quent to  the  filing  of  said  suit  and  prior  to 
the  trial  of  the  same,  they  were  not  required 
by  law  to  do  so.  The  legal  consequence  of 
these  holdings  was  that  the  alleged  breaches 
of  said  contract  herein  sued  on  as  occurring 
after  the  filing  of  the  petition  In  the  former 
suit  and  before  the  trial  of  the  same  were 
not  barred  by  the  Judgment  in  said  suit,  and 
that  the  district  court  erred  in  so  holding, 
and  refusing  to  submit  to  the  Jury  any  is- 
sue as  to  such  alleged  breaches  of  said  con- 
tract. The  only  instruction  to  the  court  be- 
low that  can  be  inferred  from  said  Judgment 
is  to  submit  to  the  Jury  upon  another  trial 
for  their  consideration,  or  for  the  court  to 
take  Into  consideration,  if  tried  without  a 
Jury,  whatever  breaches  of  said  contract  the 
evidence  upon  another  trial  may  tend  to  show 
occurred  between  the  filing  of  the  petition  in 
the  former  suit  and  the  trial  thereof,  and 
to  allow  plaintlfl'  the  damages,  if  any,  that 
he  may  prove.  The  effect  of  the  Judgment 
herein  is  to  declare  that  none  such  were 
shown. 

[I]  5.  When  a  case  has  been  tried  by  the 
court  and  no  conclusions  of  law  or  of  fact 
have  been  filed  or  requested,  every  presump- 
tion not  inconsistent  with  the  record  will  be 
indulged  in  favor  of  such  Judgment,  and  any 
matters  of  doubt  as  to  the  facts  raised  by 
the  evidence,  and  any  view  of-  the  law  which 
the  court  could  have  applied  under  the  plead- 
ings and  the  evidence  wlU  be  resolved  in 
support  of  such  Judgment     Ward  t.  Cam- 
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eron,  76  S.  W.  240;  Appel  V.  Childress,  53 
Tex.  Civ.  App.  eOT,  116  S.  W.  120;  Barton 
V.  Bank,  8  Tex.  Civ.  App.  223,  29  S.  W.  210; 
Ragley  v.  Insurance  Co.,  42  Tex.  Civ.  App. 
511,  94  S.  W.  186;  Hull  v.  Woods,  14  Tex. 
Civ.  App.  590,  38  S.  W.  256;  Adams  v.  Bar- 
tell,  46  Tex.  Civ.  App.  349,  102  S.  W.  779. 
There  being  no  assignment  that  the  evidence 
does  not  support  the  judgment,  It  will  be  pre- 
sumed that  the  evidence  is  sufficient  for  that 
purpose. 

[7]  6.  Appellants  Insist  that  it  was  funda- 
mental error  for  the  court  to  permit  the  ap- 
pellees to  amend  their  answer  upon  the  sec- 
ond trial,  and  set  up  a  rescission  of  the  con- 
tract by  mutnal  agreement,  for  the  reason 
that  they  had  on  the  former  trial  alleged 
that  said  contract  was  rescinded  as  a  matter 
of  law  by  the  bringing  of  the  first  suit,  and  re- 
covering judgment  thereon,  which  judgment 
was  not  reversed,  but  was  paid  oft  by  the  de- 
fendants in  said  suit.  Had  this  suit  been  be- 
tween the  same  parties  upon  the  same  cause 
of  action,  and  had  appellees  pleaded  the  for- 
mer suit  as  a  defense  thereto,  and,  after  the 
same  was  decided  adversely  to  them,  pleaded 
such  mutual  rescission,  there  might  have  been 
f«me  merit  in  appellant's  contention  upon  the 
doctrine  that  a  defendant  ought  not  to  dally 
with  the  court  by  splitting  his  defenses.  It 
is  not,  however,  necessary  for  us  to  pass  up- 
on this  matter,  as  the  appellants  did  not 
stand  upon  their  original  petition,  but  by 
amendment  set  up  a  new  contract,  to  wit, 
a  20-year  oral  contract,  and  made  5  new  par- 
ties defendant,  who  are  not  charged  with  any 
breach  of  said  contract,  but  who  are  sought 
to  be  held  liable  upon  the  allegation  that  the 
Gammel  Book  Company  breached  the  con- 
tract, and  that  they  have  become  liable  by 
reason  of  their  subsequent  connection  with 
the  Gammel  Publishing  Company  and  the 
Statesman  Company.  These  defendants  were 
entitled  to  defend  against  the  alleged  breach 
by  the  Gammel  Book  Company,  and  had  had 
no  previous  day  In  court,  and  none  of  the 
defendants  had  had  any  day  in  court  as  to 
the  new  contract  set  up  in  the  amended 
petition.  This,  we  think,  is  a  sufficient  an- 
swer to  appellant's  objection  to  the  amended 
answer;  but.  Independent  of  this,  we  think 
there  was  nothing  In  the  judgment  of  the 
Supreme  Court  in  this  case  which  would  pre- 
vent the  appellants  from  pleading  for  the 
first  time  on  the  second  trial  hereof  a  rescis- 
sion of  said  contract  by  mutual  agreement. 

It  is  not  apparent  of  record,  however,  that 
fluch  is  the  case;  that  is,  we  cannot  ascer- 
tain whether  or  not  such  Is  the  case  without 
searching  the  record  for  that  purpose,  and 
consequently  we  do  not  think  that  such  error, 
if  any.  Is  fundamental.  We  agree  with  Chief 
Justice  Gataes;  who  in  discussing  what  was 
meant  by  fundamental  error  in  Wilson  v. 
Johnson,  94  Tex.  276,  60  S.  W.  24.3,  said: 
"The  purpose  of  assignments  of  error  is  to 
point  out  the  errors  complained  of,  and  not 
leave  the  appellate  court  to  grope  through 


the  record  to  ascertain  whether  error  bas 
been  committed  or  not" 

[I]  7.  The  doctrine  of  "invited  error," 
strenuously  insisted  upon  by  appellants,  has 
no  application  to  the  facts  of  this  case.  In- 
vited error  is  In  the  nature  of  equitable 
estoppel,  and  arises  where  a  party  to  a  suit 
induces  the  court  to  take  certain  action  on 
the  trial  of  the  same,  and  then  Insists  that 
such  action  was  erroneous.  As  well  as  we 
can  understand  appellant's  brief,  they  insist 
that  the  doctrine  of  Invited  error  arises  in 
this  case  from  the  fact  that  appellant  al- 
leged in  its  answer  upon  the  first  trial  of 
this  case  that  in  bringing  the  former  suit 
appellants  had  elected  to  treat  the  contract 
as  rescinded  in  toto,  and  in  the  second  triiil 
hereof  also  alleged  In  their  amended  answer 
that  said  contract  was  rescinded  by  mutual 
consent  prior  to  the  breaches  complained  of 
in  this  suit,  and  also  from  the  fact  that  appel- 
lees contended  In  the  first  trial  hereof  that 
appellants  vvere  Imrred  as  to  snch  alleged 
breaches,  if  any,  as  occurred  between  Vbs 
filing  of  the  former  suit  and  the  trial  thereof. 
Appellees  could  not  be  estopped  by  their  first 
position  about  set  out,  because  the  trial  coart 
did  not  hold  with  them  but  against  them  as 
to  this  Issue.  They  are  not  estopped  by 
their  said  second  position,  because,  though 
the  trial  court  held  with  them,  they  did  not 
on  the  former  appeal,  and  do  not  now,  in- 
sist that  the  trial  court  erred  in  this  regard; 
but,  on  the  contrary,  have  all  the  time  and 
still  do  inslst'that  the  law  Is  as  they  there 
asserted.  They  are  bound  by  the  adverse  de- 
cision of  the  Supreme  Court  on  this  issue, 
but  this  does  not  tend  to  raise  the  issue  of 
Invited  error. 

No  error  of  record  being  apparent,  and 
none  having  been  pointed  out  under  any  a.*- 
stgnment  of  error,  the  judgment  of  the  trial 
court  herein  Is  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

We  make  the  following  statement  as  cor- 
recting statements  in  our  former  flndiii!:s 
of  fact  and  opinion  herein,  and  as  a  more 
concise  statement  of  the  material  facts  to  be 
considered  at  this  time: 

The  first  suit  referred  to,  which  was  af- 
firmed upon  appeal,  was  upon  the  contract 
set  out  in  the  findings  of  fact  in  this  case. 
This  suit  is  also  founded  on  said  contract. 
In  the  first  suit  the  appellants  recovered  for 
the  work  which  they  did  under  said  contract 
up  to  the  time  of  filing  said  salt.  In  this 
suit  appellants  sought  to  recovw  for  their 
alleged  profits  under  said  contract  from  the 
time  of  the  filing  of  their  petition  In  the  first 
suit  to  the  filing  of  their  petition  in  this 
suit.  In  their  original  petition  herein  the.v 
alleged  that  a  verbal  contract  had  been  en- 
tered into  by  the  parties  for  a  period  of  20 
years  to  publish  the  reports  ui)on  the  terms 
shown  in  said  written  contract,  and  that,  at 
the  expiration  of  each  2  years,  a  written 
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contract  was  to  be  executed  covering  tbe 
next  two  years. 

The  defendants  In  tbelr  original  answer 
pleaded  the  judgment  in  the  former  suit  as 
a  bar  to  plaintiff's  cause  ot  action  herein; 
and  in  their  amended  answer  upon  which 
this  case  was  tried  also  alleged  that  the 
contract  between  the  parties  had  been  re- 
scinded by  mutual  agreement,  and  other  de- 
fenses, not  necessary  to  be  here  mentioned. 
'Ihe  trial  court  upon  the  first  trial  of  this 
case  held  with  the  defendants  as  to  their 
plea  in  bar  as  to  all  items  that  could  have 
been  set  up  by  amendment  in  the  original 
suit  This  court  aflSrmed  said  Judgment, 
but  upon  writ  of  error  the  same  was  revers- 
ed on  the  ground  that  plaintiffs  were  not  re- 
quired to  set  up  by  amendment  the  breaches 
of  the  contract  occurring,  between  the  filing 
of  their  suit  and  the  trial  of  the  same.  Noth- 
ing else  material  to  this  case  was  determin- 
ed by  the  Judgment  of  the  Supreme  Court 
In  said  cause.  After  tills  case  had  been  re- 
versed upon  writ  of  error,  appellants  amend- 
ed and  made  additional  parties,  as  shown  in 
seventh  finding  of  fact  in  opinion  heretofore 
rendered. 

.Appellants  insist  in  theiir  motion  for  re- 
hearing, as  they  did  upon  original  hearing 
of  this  cause,  that  appellees  by  pleading  the 
first  Judgment  in  bar  of  appellants'  cause 
of  action  in  the  first  trial  of  this  suit,  and  by 
failing  to  allege  In  said  first  trial  the  rescis- 
sion of  said  contract  by  mutual  agreement, 
are  now  estopped  from  making  such  defenses 
in  this  cause.  In  fact,  they  insist,  in  effect, 
that  the  Judgment  of  the  Supreme  C!ourt 
herein  has  settled  all  issues  in  their  favor, 
except  as  to  the  amount  of  their  recovery, 
and  say  that  said  Judgment  amounts  to  an 
instruction  to  the  court  below  to  enter  Judg- 
ment for  them.  In  support  of  their  conten- 
tion, they  cite  Menifee  v.  Hamilton,  32  Tex. 
495,  and  Sprlnkel  v.  McCord,  129  S.  W.  379. 
In  the  latter  case  this  court  specifically 
directed  what  Judgment  should  be  entered 
by  the  court  below.  Nothing  of  the  kind 
was  done  by  the  Supreme  Court  in  rendering 
the  opinion  in  this  case.  100  Tex.  320,  99 
S.  W.  701,  8  li.  R.  A.  (N.  S.)  1197.  In  the 
case  of  Menifee  v.  Hamilton,  supra,  the  court 
said:  "There  Is  some  doubt  in  the  mind  of 
the  court  as  to  how  far  this  case  should  be 
held  to  be  res  adjudlcata,  having  been  before 
this  court  at  its  January  term,  1854,  and  de- 
cided in  11  Tex.  718."  An  examination  of 
tliis  case  in  the  two  reports  above  referred 
to  will  show  that  in  the  first  suit  there  was 
a  contest  between  the  title  granted  to  Tomas 
Buentillo  and  the  title  granted  to  Senora 
Carabajal.  In  the  first  suit  Hamilton  claim- 
ed under  the  Buentillo  grant  and  Menifee 
claimed  under  the  Carabajal.  Tlie  Supreme 
.Court  In  the  first  opinion  held  that  the  Buen- 
tillo grant  was  the  superior  title,  and  re- 
versed and  remanded  the  case.    Thereupon 


Menifee  amended  and  set  up  the  plea  of 
three-year  limitation  under  the  Buentillo 
grant,  which  he  had  attempted  to  destroy  in 
the  first  suit  In  that  case  the  court  ex- 
pressed doubt  as  to  whether  the  former  Judg- 
ment amounted  to  an  instruction  to  the  low- 
er court  to  render  Judgment  as  between  the 
parties  or  to  try  the  case  de  novo.  We  con- 
strue the  Judgment  of  the  Supreme  Court  In 
this  case  as  an  instruction  to  try  the  case 
de  novo.  The  issue  of  cancellation  of  the 
contract  by  mutual  agreement  was  not  de- 
termined on  the  former  appeal. 

The  trial  court  rendered  a  general  verdict 
for  the  defendants  and  did  not  file,  and  was 
not  requested  to  file,  any  conclusions  of  law 
or  fact;  and,  for  reasons  stated  in  the  for- 
mer opinion  herein,  as  well  as  for  those  here 
stated,  we  cannot  say  that  the  Judgment  of 
the  trial  court  was  erroneous.  For  which 
reason  the  motion  for  rehearing  is  overruled. 

Motion  overruled. 


MILLER  et  nx.  v.  GAAR-SCOTT  &  CO. 

(Court  of  Civil  Appealn  of  Texas.    El  Paso. 

Nov.  23,  1911.     Ueliearing  Denied 

Jan.  3,  1912.) 

1.  Names  ({  16*)— Ideu  Sonaks. 

A  return  on  a  citation  issued  in  an  action 
asrninat  "Herman"  M..  which  shows  service  on 
"HRrman"  M.,  is  sufficient  to  support  a  judg- 
ment against  Herman  M. ;  the  doctrine  of  idem 
sonans  applying. 

[Ed.  Note.— For  other  cases,  see  Names,  Dec. 
Dig.  i  16.  •] 

2.  BILLS  AND  Notes  (|  534*)— Actions— At- 
tobney's  Fees. 

A  judgment  by  default,  in  an  action  on 
notes,  stipulating  for  attorney's  fees,  properly 
includes  attorney's  fees,  where,  in  the  absence 
of  special  exception,  the  petition  is  sufficient  to 
authorize  such  recovery. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Si  1946,  1947;  Dec.  Dig.  i 
534.»] 

Error  from  Harris  County  Court;  A.  E. 
Amerman,  Judge. 

Action  by  Gaar-Scott  &  Co.  against  Her- 
man Miller  and  wife.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Stevens  &  Pickett,  for  plaintiffs  in  error. 
Ia  R.  Bryan,  for  defendant  In  error. 

HIGGINS,  J.  This  suit  was  instituted  in 
the  county  court  of  Harris  county  by  defend- 
ant in  error  against  the  plaintiffs  in  error 
upon  certain  notes  described  in  plaintiff's 
petition  and  for  the  foreclosure  of  a  chattel 
mortgage  upon  certain  personal  property  se- 
curing the  payment  thereof.  Judgment  was 
rendered  for  the  principal.  Interest  and  at- 
torney's fees  provided  for  In  said  notes,  to- 
gether with  foreclosure  of  lien. 

[1]  The  sheriff's  return  upon  the  citation 
issued  in  the  cause  shows  that  the  same  was 
served   upon    "Harman"   Miller,   Instead   of 
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"Herman"  Miller,  and  It  is  contended  that 
this  service  was  insufficient  upon  whlcti  to 
base  the  judgment  herein.  We  are  of  the 
opinion  that  the  doctrine  of  idem  sonans  ap- 
plies, and  the  assignment  of  error  raising 
this  question  is  overruled.  Kabn  v.  Herman, 
3  Ga.  266 ;  Ogden  v.  Bosse,  86  Tex.  342,  24 
S.  W.  798;  Lyne  v.  Sanford,  82  Tex.  68, 
19  S.  W.  847,  27  Am.  St.  Rep.  852. 

[2]  It  is  also  urged  that  the  petition  was 
insufficient  to  warrant  the  recovery  of  the 
attorney's  fees  provided  for  in  the  notes. 
In  the  absence  of  special  exception,  the  pe- 
tition, in  that  respect,  was  sufficient,  and, 
the  same  being  by  default,  judgfuent  was 
properly  rendered  for  the  attorney's  fees. 
Maddox  v.  Craig,  80  Tex.  600,  16  S.  W.  328; 
Bank  v.  Robinson  (Sup.)  135  S.  W.  372; 
Lanier  ▼.  Jones  (Sup.)  136  S.  W.  256 ;  Ruth- 
erford V.  Gaines  (Sup.)  126  S.  W.  261 ;  Smith 
V.  Norton  (Civ.  App.)  133  S.  W.  733. 

Delay  is  suggested.  We  have  examined 
the  record  and  find  no  errors  apparent,  and 
the  Judgment  is  therefore  affirmed.  The 
prayer  of  defendant  in  error  for  assessment 
of  damages  for  alleged  delay,  however,  is 
refused. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 

TEKAS  v.  McGEEt 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

June  21,   1011.     Rehearing  Denied 

Oct.  18,  1911.) 

Masteb  and  Servant  (S  180*) — Injuries  to 

Sebvant— Section     Foreman— "Operatino 

Railroad." 

Where  a  railroad  section  foreman  was  in- 
jured while  assisting  his  colaborers  in  loading 
rails  onto  a  flat  car  composing  part  of  a  train, 
while  the  train  was  at  rest,  he  having  no  duty 
to  perform  with  reference  to  the  movement  of 
the  train,  he  was  not  engaged  in  operating  a 
car,  locomotive,  or  train  within  Sayles'  Ann. 
Civ.  St.  1897,  art  4560f,  providing  that  every 
person,  receiver,  or  corporation  operating  a  rail- 
road shall  be  liable  for  damages  sustained  by 
any  servant  or  employe  while  engaged  in  operat- 
ing cars,  locomotives,  or  trains,  by  reason  of  the 
negligence  of  any  fellow  servant. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  180.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4989-^992:   vol.  8,  p.  ITSS.} 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  Will  McGee  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  rendered. 

B.  B.  Perkins,  D.  Upthegrove,  and  Scott, 
Sanford  &  Ross,  for  appellant  Collins  & 
Cummings,  for  appellee. 

RICE,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  him  while  in  the  employ  of  ap- 
pellant as  a  section  hand.     It  was  alleged 


that  on  or  aboat  October  2,  1909,  be  and 
other  servants  of  appellant  were  engaged  In 
the  operation  of  a  train  belonging  to  appel- 
lant, and,  wbUe  assisting  in  the  work  of 
loading  steel  rails  upon  snch  train,  he  re- 
ceived the  injuries  complained  of  on  account 
of  the  Diligence  of  his  coemployCs.  Among 
other  defenses,  it  was  urged  that  appellee 
was  Injured  by  the  negligence  of  a  fellow 
servant  and  at  said  time  was  not  oigaged 
In  the  operation  of  a  train  or  cars  of  appel- 
lant, and  therefore  could  not  recover,  lliere 
was  a  jury  trial,  resulting  in  a  verdict  and 
judgment  in  behalf  of  plaintiff,  from  which 
this  appeal  is  prosecuted. 

The  court  refused  a  peremptory  instruc- 
tion asked  by  appellant,  which  is  assigned  as 
error,  on  the  ground  tliat  the  uncontradicted 
evidence  showed  that  the  act  of  negligence 
complained  of,  which  resulted  in  plaintUTg 
injury,  was  occasioned  by  the  negligence  ot 
his  fellow  servant,  and,  at  the  time  of  the 
commission  of  said  act  and  the  happenhig 
of  the  accident  causing  the  injury,  plaintiff 
was  not  engaged  in  the  work  of  operating 
any  car,  locomotive,  or  train  of  defendant 

The  facts,  briefly  summarized,  show: 
That  plaintiff  was  a  section  foreman,  witb 
headquarters  at  Mt.  Vernon,  in  Franklin 
county,  and  liad  charge  of  a  section  gang 
on  appellant's  railway.  That  he,  in  connec- 
tion with  two  other  section  gangs  of  said 
railway,  was  on  the  2d  of  October,  1909, 
ordered  to  take  his  gang  to  SaltUlo,  in  Hop- 
kins county,  for  the  purpose  of  loading  onto 
a  freight  train  some  steel  rails  wliich  had 
been  left  along  the  line  after  the  construc- 
tion of  a  switch  track  at  said  point  That 
he,  together  with  bis  gang,  went  to  said 
point  on  a  hand  car.  That  upon  the  ar- 
rival of  the  freight  train  at  said  place  he, 
in  connection  with  said  other  section  Iiands, 
under  the  direction  of  Reynolds,  the  fore- 
man of  the  Saltlllo  gang,  proceeded  to  load 
the  first  pile  of  rails  onto  this  freight  trabi. 
That,  after  loading  the  first  pUe  of  raUs. 
the  freight  train  was  moved  by  those  in 
charge  of  it  down  to  the  next  pUe,  some 
half  mile  distant  He,  together  with  other 
section  hands,  at  the  direction  of  those  in 
charge  of  the  freight  train,  rode  upon  this 
train  from  the  first  pile  to  the  second.  They 
then  loaded  the  second  lot  of  rails  onto  tlie 
car.  The  manner  of  loading  said  rails  was 
that  two  moi  on  each  end  would  pick  up  a 
rail  and  place  one  end  of  the  rail  npon  the 
car,  where  two  other  men  were  standing, 
who  took  hold  of  the  rail,  while  tbe  men  at 
the  other  end  would  shove  or  place  tbe  rail 
on  the  car.  All  of  the  rails  had  been  so 
loaded  except  the  last  one,  when  It  appears 
that  the  men  on  the  car  either  dropped  the 
rail,  or  In  some  other  way  It  fell,  striking 
plaintiff  and  seriously  injuring  him.  Dar- 
ing  the  time   that  these  rails  were   being 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Ols.  Key  No.  Series  *  Rep'r  Indexa 
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loaded,  the  freight  train  waa  stationary. 
Said  freight  train  was  In  charge  of  a  con- 
ductor, operated  by  an  engineer,  fireman, 
and  brakeman;  bnt  plalntUI  bad  no  con- 
nection with  the  management  or  operation 
of  said  train,  unless  the  mere  act  of  aiding 
his  colaborers  In  loading  the  rails  thereon 
brought  him  within  the  meaning  of  said 
terms.  Appellee,  however,  contends  that  It 
does,  and  that  therefore  he  was  entitled  to 
recover  by  virtue  of  article  4560f  of  the  Re- 
vised Civil  Statutes,  which  reads  that: 
"Every  person,  receiver  or  corporation  oper- 
ating a  railroad  or  street  railway,  the  line 
of  which  shall  be  situated  in  whole  or  In 
part  In  this  state,  shall  be  liable  for  all  dam- 
ages sustained  by  any  servant  or  employ^ 
thereof  while  engaged  in  the  work  of  oper- 
ating the  ears,  locomotives  or  trains  of  such 
person,  receiver  or  corporation,  by  reason  of 
the  negligence  of  any  other  servant  or  em- 
ployfi  of  such  person,  receiver  or  corporation, 
and  the  fact  that  such  servants  or  employes 
were  fellow  servants  with  each  other  shall 
not  impair  or  destroy  such  liability." 

If  the  facts  bring  api)ellee  within  the  let- 
ter or  the  spirit  of  the  statute  above  quoted, 
then  be  would  be  entitled  to  recover  herein ; 
otherwise  not.  He  insists  that  at  the  time 
he  was  injured  he  was  engaged  in  the  oper- 
ation of  a  train  or  car,  as  that  term  is  used 
in  said  article,  and  therefore  appellant  can- 
not relieve  Itself  from  liability  on  the  ground 
that  his  injury  was  due  to  the  negligence  of 
a  fallow  servant,  and  in  support  of  said  con- 
tention relies,  among  other  cases,  upon  the 
case  of  Texarkana  &  Ft.  S.  Ry.  Co.  v.  An- 
derson, 111  S.  W.  173.  While  this  case  was 
affirmed  by  the  Court  of  Civil  Apiteals  of 
the  Sixth  District,  yet  a  writ  of  error  was 
afterwards  granted  by  the  Supreme  Court 
and  the  case  reversed  and  rendered  by  that 
court  (see  102  Tex.  402,  118  S.  W.  127),  so 
tliat  it  is  no  longer  authority  for  the  con- 
tention of  appellee.  It  is  true,  in  that  case 
tbe  facts  were  diCTerent  from  those  In  the 
present  case,  In  this,  that  in  that  tbe  ap- 
pellee and  bis  colaborers  were  engaged  In 
transporting  the  rails  from  tbe  point  where 
they  were  loaded  on  the  car  to  tbe  point 
where  they  were  to  be  used  by  them  in  re- 
pairing the  track;  but  the  injury  of  which 
he  complained,  however,  did  not  occur  dur- 
ing the  transportation  of  the  rails,  but  after 
tbey  reached  the  point  where  they  were  to 
be  used  and  while  they  were  being  unloaded. 
For  which  reason.  It  appears,  the  Supreme 
Court  held  that,  while  said  employes  were 
unloading  the  push  car,  they  were  not  en- 
gaged In  the  work  of  operating  tbe  car  with- 
in the  meaning  of  tbe  statute  quoted;  and 
therefore  appellant  in  that  case  could  not 
be  beld  liable  under  the  statute. 

We  have  carefully  examined  the  remaining 
cases  cited  by  appellee,  but  have  concluded 


that  the  most  of  them  can  be  distinguished 
upon  principle  from  the  one  at  bar,  and 
where  they  cannot  tbey,  in  effect,  have  been 
overruled  by  the  opinion  of  the  Supreme 
Court  above  referred  to.  According  to  the 
undisputed  evidence  in  the  case  at  bar,  ap- 
pellee was  not.  at  any  time  engaged  in  the 
operation  of  tbe  car  that  was  being  loaded, 
in  the  sense  contemplated  by  the  statute. 
His  duty  was  merely  to  assist  in  loading  tbe 
rails  upon  a  standing  freight  car,  and  he 
testified  that  he  had  nothing  to  do  with  the 
operation  of  said  train.  Under  the  facts 
in  evidence,  there  was  no  greater  hazard  or 
danger  in  placing  the  rails  upon  the  car 
than  there  would  have  teen  in  placing  them 
upon  a  wagon  or  other  like  vehicle ;  and  he 
did  not,  in  our  Judgment,  come  within  the 
letter  or  the  spirit  of  the  statute  tliat  he  has 
invoked.  For  which  reason  we  believe,  on 
the  authority  of  the  decision  of  the  Supreme 
Court  above  mentioned,  as  well  as  tbe  fol- 
lowing cases,  he  is  not  entitled  to  recover: 
Railway  v.  Howard,  97  Tex.  613,  80  S.  W. 
229;  G.  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  47 
Tex.  Civ.  App.  74,  103  S.  W.  447;  Lawrence 
V.  Texas  Central  Ry.  Co.,  25  Tex.  Civ.  App. 
293,  61  S.  W.  342;  Walker  v.  X,  &  N.  O. 
Ry.  Co.,  51  Tex.  Civ.  App.  391,  112  S.  W.  430. 

Believing  the  undisputed  evidence  not  only 
Justified  but  required  the  trial  court  to  per- 
emptorily instruct  a  verdict  in  behalf  of  ap- 
pellant, because  it  appears  therefrom  that 
appellee  was  Injured  on  account  of  the  neg- 
ligence  of  a  fellow  servant,  and  that  he  did 
not  come  within  the  exemption  provided  by 
the  statute.  It  becomes  our  duty  to  reverse 
the  case  and  here  render  Judgment  in  behalf 
of  appellant,  and  it  is,  accordingly,  so  or- 
dered. 

Reversed  and  rendered. 


MODERN  W00DMB;;N  of  AMERICA  T. 

LYNCH  et  al. 

(Court  of  Civil  Appeals  of  Texas.     El  Paio. 

Dec.  7,  1911.) 

1.  Insurance  ({  726*)— Mutuai,  Benbtit  Ik- 
burance— contbaot. 

An  application  to  a  fraternal  benefit  so- 
ciety recited  that  applicant  agreed  not  to 
thereafter,  while  a  member  of  the  society,  en- 
gage in  any  of  the  named  prohibited  occupa- 
tions, except  at  the  same  time  recognizing 
the  full  force  and  effect  of  the  society's  by- 
laws limiting  or  extinguishing  the  certificate 
of  any  member  engaged  in  such  occupations, 
and  that  applicant  would  conform  to  all  by- 
laws then  in  force  or  thereafter  adopted,  and 
further  agreed  that  tbe  answers  and  agree- 
ment as  set  out  in  the  application  should  form 
the  basis  of  tbe  contract  between  him  and  the 
society,  and  to  conform  to  all  laws,  usages, 
and  customs  thereof  then  in  force  or  there- 
after adopted,  and  that  the  application  and 
laws  of  the  society  should  form  the  sole  basis 
of  admission  to  membership  and  of  the  cer- 
tificate to  be  issued.  Held,  that  tbe  applica- 
tion, together  with  the  certificate  and  by-laws 
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with  their  amendments,  constituted  the  con- 
tract of  insurance  between  insured  and  the 
society. 

[Kd.  Note. — For  other  cases,  see  Inaarance, 
Cent.  Dij.  «  1870-1872;    Dec.  Dig.  §  726.»] 

2.  Insurance  (8  748») —Mutual  Benefit 
Insubance— FoBFEiTDBB— Sale  of  Intoxi- 
cants. 

Where  the  application  to  a  fraternal  ben- 
efit society  stated  that  the  applicant  was  not 
eneaced  in  the  sale  of  malt  liquors,  and  would 
not  thereafter  engage  in  that  business,  and 
the  pertiiicate  and  by-laws  provided  that  the 
certificate  should  be  Toid  if  insured  thereafter 
engaged  in  the  sale  of  malt  li<|uor8,  the  ben- 
efit'certificate  was  rendered  void  by  insured 
thereafter  engaging  in  tlie  sale  of  malt  or  in- 
toxicating liquors. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S{  1893,  1804;    Dec.  Dig.  $  748.»] 

3.  Insurance  (|  819*)— Mutual  Benefit 
Insurance— Action— SuFFiciENCT  of  Evi- 
dence. 

Evidence  In  an. action  on  a  fraternal  ben- 
efit certificate  held  to  show  that  insured  was 
engaged  in  performing  duties  incident  to  the 
sale  of  intoxicating  liquors  when  be  died. 

fEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S|  2006,  2007;   Dec.  Dig.  {  819.*] 

4.  Insurance  (5  748*)— Mutual  Benefit 
Insurance- FoBFEiTUBB  of  Cebtificate  — 
Sale  of  Intoxicants. 

If  insured  was  engaged  in  performing  du- 
ties incident  to  the  sale  of  intoxicants  when 
he  died,  prohibited  by  the  certificate  and  by- 
laws of  the  society,  the  fact  that  he  received 
no  compensation  would  not  prevent  the  for- 
feiture of  the  certificate  pursuant  to  its  pro- 
visions. 

I  Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1893,  1894;    Dec.  Dig.  |  748.*] 

5.  Appeal  and  Erbob  (S  1175») —Disposi- 
tion—Rendition  OF  JfuDoiiENT  fob  De- 
fendant. 

Where  the  uncontradicted  evidence  in  an 
notion  on  a  mutual  benefit  certificate  showed 
timt  insured  had  engaged  In  a  prohibited  oc- 
cupation, so  as  to  avoid  the  policy,  the  appel- 
late court  will  reverse  a  judgment  for  plain- 
tiff, and  render  judgment  for  defendant, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §i  4573-4587;  Dec.  Dig.  g 
1175.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;    W.  P.  Hamblen,  Judge. 

Action  by  W.  B.  Lynch  and  others  against 
the  Modem  Woodmen  of  America.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  rendered. 

BenJ.  D.  Smith  and  W.  H.  Ward,  for  ap- 
pellant.   Heidingsfelders,  for  appellees. 

McKENZIB,  3.  The  Modem  Woodmen  of 
America,  a  fraternal  beneficiary  society,  or- 
);anized  and  doing  business  under  the  laws 
of  the  state  of  Illinois,  issued  to  Larry 
Robert  Lynch,  one  of  Its  members,  a  benefit 
certificate,  insuring  his  life  for  $2,000  in 
favor  of  his  mother,  Rachel  O'Neill  Lynch. 
Larry  Robert  Lynch  was  killed  August  28, 
1909,  and  this  suit  Is  brought  by  his  father 
and  mother  to  collect  the  insurance. 

The  defendant  pleaded  that  the  plaintiffs' 
cause  of  action  was  founded  upon  contract 


t>etween  it  and  the  insured,  which  contract 
consisted   of   the  by-laws  of  the  order,  the 
application  of  the  insured  for  membership 
and  insurance,  and  of  the  benefit  certifleate, 
which  contract  it  alleged  Iiad  been  breachetl 
and  rendered  absolutely  null  and  void  be- 
cause the  insured  bad  engaged  in  the  sale  of 
malt,  spirituous,  fermented,  vinous,  and  In- 
toxicating liquors  to  be  used  as  a  beverage, 
by  reason  of  which  breach  of  said  contract 
it   had   been   discharged   from   all  liability. 
The  pleadings  of  the  defendant  set  out  mi- 
nutely such  parts  of  the  benefit  certificate, 
application,   and  by-laws   as   are   applicable 
to  its  defense.    From  the  testimony  we  find 
that  the  insured  made  an  application  for 
membership  and  Insurance  in  said  society, 
in  which  It  is  stated  as  follows:    "I  am  en- 
gaged In  an  honorable  and  lawful  business 
or  vocation,  and  I  am  not  now,  nor  occa- 
sionally, nor  continuously,  during  any  part 
of  the  year,  directly  or  Indirectly,  engaged 
or  employed    •    •    •    In  any  of  the  follow- 
ing   occupations    classed   taf  hazardous  or 
prohibited  by  the  by-laws  of  said  society, 
viz.:    •    •    •    Manufacture  or  sale  of  malt, 
spirituous,  fermented,   vinous,  or  any   intoxi- 
cating liquors  to  be  used  as  a  beverage.  In 
the  capacity  of  proprietor,  stocicholder,  ageat, 
or  servant.    I  agree  that  I  will  not  hereafter, 
while  a  member  of  tills  society,  engage  ta 
any  of  these  occupations,  except  at  the  same 
time  recognizing   the   full   force  and  effect 
of  the  society's  laws  limiting  or  extinguish- 
ing Its  certificate  of  any  memlier  engaging 
In  such  occupations."     The  application  fur- 
ther contained  the  agreement,  with  warran- 
ty,  that  the  applicant   would   comply  with 
and  conform  to  any  and  all  of  the  laws  o* 
the    said    Modern   Woodmen    of    America, 
whether  now  In  force  or  hereafter  adopted, 
and  that  the  answers  and  agreement  as  set 
out  In  the  ai^Ucatlon  shall  form  the  basis 
of  the  contract  between  blm  and  the  Mod- 
em Woodmen  of  America.   The  insured  far- 
ther agreed  in  said  application  to  make  pay- 
ment of  all  fines,  dues,  and  assessments  le- 
gally levied  within  the  limit  of   time  pro- 
vided by  the  society's  laws,  and  to  conform 
In  all  respects  to  the  laws,  rales,  ajid  usages 
of  the  society  then  In  force  or  which  might 
thereafter  be  adopted  and  enacted  by  same, 
and  that  the  application  and  the  laws  of  the 
society  should  form  the  sole  basis  of  his  ad- 
mission to  and  memt>erslilp  therein  and  of 
the  benefit  certificate  to  be  issued  to  him 
by  said  society.    Upon  said  application  tlie 
society  issued  to  the  Insured  its  beneficiary 
certificate  In  the  sum  of  $2,000,  and  a  copr 
of    said    application    was    attached    to   and 
made  a  part  of  said  beneficiary  certificate. 
It   was  provided  In   the   benefit   certific-ate 
that,  If  the  Insured  should  be  or  become  en- 
gaged In  the  manufacture  or  sale   of  malL 
spirituous,  fermented,  vinous,  or  any  intoxi- 
cating liquors  to  lie  used  as  a  beverage  in 
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tbe  capacity  of  proprietor,  stockholder,  agent, 
or  servant,   then  the  certificate  should  be 
null  and  void  and  of  no  effect,  and  all  mon- 
eys which  had  been  paid  and  all  rights  and 
benefits  which  had  accrued  on  account  of 
tbe  certificate  should  be  absolutely  forfeited. 
The  by-laws  of  the  society  provided  that 
its   members   shall    be    white   male  persons 
over  18  years  of  age,   of  exemplary  habits 
and  good  moral  character,   who  shall   con- 
form to  the  obligations  in  the  ritual  pre- 
scribed and  obey  the  laws  of  the  society 
now  in  force  or  as  hereafter  modified  or  en- 
acted, who  shall  be  believers  in  a  Supreme 
Being,  and  who  shall  not,  in  the  capacity  of 
proprietor,  stockholder,  agent,  or  servant,  be 
engaged  in  the  manufacture  or  sale  of  malt, 
spirituous,  fermented,  vinous,  or  any  intoxi- 
cating liquors  to  be  used  as  a  beverage.   It  is 
also  provided  in  the  by-laws,  under  the  head- 
ing of  "Qualifications  of  Applicants  for  Ben- 
eficial Membership,"  that  the  applicant  shall 
be  of  sound  bodily  health  and  mind,  of  ex- 
emplar}' habits,  and  of  good  moral  character, 
not  engaged  in  a  dishonorable  or  unlawful 
occupation,  nor  In  the  manufacture  or  sale 
«f   malt,   spirituous,    fermented,   vinous,   or 
any   intoxicating  liquors  to  be  used   as   a 
beverage,  either  in  the  capacity  of  proprie- 
tor,   stockholder,    agent,    or   servant      And 
«ection  10  of  the  by-laws,  under  the  heading 
"Disqualifications  for  Membership  either  So- 
cial or  Beneficial,"  provides  that  no  person 
shall  be  or  become  a  member  of  this  society, 
«ither  social  or  beneficial,  who  is  or  shall 
be  engaged  in  the  manufacture  or  sale  of 
malt,  spirituous,  fermented,  vinous,  or  any 
intoxicating  liquors  to  be  used  as  a  bever- 
age,  either   in  the  capacity   of  proprietor, 
-stockholder,  agent,  or  servant;    and  section 
11  of  the  by-laws  provides  as  follows:  "Can- 
«ellatlon  of  Certificate  of  Member  now  En- 
gaged in  the  Liquor  Business.    Tbe  certifi- 
cate of  any  member  of  this  society,  either 
social  or  beneficial,  who  is  now  engaged  in 
the  manufacture  or  sale  of  malt,  spirituous, 
fermented,  vinous  or  any  intoxicating  liquor, 
to  be  used  as  a  beverage,  in  the  capacity  of 
proprietor,    stockholder,    agent    or   servant, 
•    •    •    is   hereby  declared  to  be,  and  is 
hereby  made,  absolutely  null  and  void,  and 
no  payment  by  him  made  of  any  dues  or  as- 
sessments to  the  camp  clerk,  head  clerk  or 
any  other  ofiicer  of  any  local  camp  or  the 
head  camp  of  this  society  shall   have  the 
effect  of  waiving  such  forfeiture  or  reinstat- 
ing such  certificate  holder   to   any   rights, 
benefits,  or  privileges  as  a  member  of  this  so- 
-clety,    either   social   or   beneficial,   and  all 
payments  by  him  made  shall  be  absolutely 
forfeited."    Other  provisions  of  the  by-laws 
are  similar  in   effect.     Under  the  by-laws 
which  were  in  effect  at  the  time  of  the  ap- 
plication and  at  the  date  of  the  issuance 
of  the  benefit  certificate,  section  13  defined 
"Occupation  in  Liquor  Business"  as  follows: 
^'A  person  shall  be  deemed  and  held  to  be 
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engaged  in  the  manufacture  or  sale  of  malt, 
spirituous,  fermented,  vinous,  or  any  intoxi- 
cating liquors  when  tbe  work  or  duties  in- 
cident to  his  employment  require  him  occa- 
sionally or  continuously,  during  the  whole  or 
a  part  of  the  time  of  his  employment,  to 
manufacture  or  sell  such  liquor  to  be  used 
as  a  beverage.  ♦  •  • "  After  the  issu- 
ance of  the  certificate,  the  last-named  sec- 
tion was  amended,  which  amendment  took 
effect  from  the  1st  day  of  September,  1908, 
and  was  in  force  at  the  time  of  the  death  of 
the  insured,  and  reads  as  follows:  "Sec.  13: 
Occupation  and  Liquor  Business  Defined:  A 
person  sliall  be  deemed  and  held  to  be  en- 
gaged in  the  manufacture  or  sale  of  malt, 
spirituous,  fermented,  vinous  or  any  intoxicat- 
ing liquors  to  be  used  as  a  beverage,  when- 
ever he,  with  or  without  compensation,  per- 
forms any  of  the  work  or  duties  incident  to 
said  prohibited  occupation.     •    •    •'• 

The  mother  of  Larry  Bobert  Lynch,  who 
is  the  beneficiary  in  the  certificate,  testified, 
in  substance,  that  on  the  day  her  son  was 
killed  he  was  working  at  Joe  Sirocka's  sa- 
loon; that  she  did  not  know  whom  he  was 
working  for,  or  whether  he  waited  on  cus- 
tomers at  the  bar,  and,  using  her  own  lan- 
guage: "The  way  Larry  came  to  go  to  work 
there  at  Sirocka's  was  they  sent  for  him 
to  come  over  there  to  their  place  of  business 
and  help  them.  I  suppose  he  did  go  over 
there.  ♦  •  •  It  was  on  the  Thursday 
evening  before  Larry  was  killed  that  he 
went  over  to  that  saloon  of  Sirocka's."  Joe 
Sirocka  teetifled  that  he  was  engaged  in  the 
saloon  business  at  Crosby,  Tex.,  that  Larry 
Lynch  was  not  employed  by  him  at  the  time 
of  bis  death.  Using  Sirocka's  own  language, 
we  quote  the  following:  "He  was  in  my  sa- 
loon once  in  a  while,  helping  me  out;  that 
is,  at  such  times  when  I  was  very  busy. 
He  would  then  do  most  anything  that  was 
to  be  done  there,  and  at  certain  times  he 
would  wait  on  customers  at  the  bar.  He  had 
been  around  our  saloon  for  three  days  be- 
fore his  death,  but  during  those  three  days 
he  did  not  help  me  all  the  time,  only  once 
in  a  while.  At  the  time  Larry  Lynch  was 
killed  I  sold  only  beer  In  that  saloon.  Beer 
is  a  malt  liquor."  Don  Rombs  testified,  in 
snbstance,  that  on  August  28,  1909,  the  day 
that  Larry  Lynch  was  killed  at  Crosby,  Tex., 
he  (witness)  was  living  at  Crosby,  and  saw 
Larry  Lynch  during  the  day,  l)oth  on  the 
streets  and  at  Joe  Sirocka's  saloon,  at  wliicb 
place  he  was  tending  bar.  He  saw  Larry 
Lynch  serve  drinks  over  the  bar  there  in  the 
saloon  where  he  served  drinks  more  than 
once,  and  each  time  that  he  was  in  the  saloon 
Larry  Lynch  was  tending  bar,  was  serving 
beer  and  whisky,  had  served  him  drinks  over 
the  bar  the  day  he  was  killed,  had  seen  him 
serve  drinks  over  the  bar  both  In  the  fore- 
noon and  afternoon  of  the  day  he  was  killed. 
J.  T.  Hare,  who  lived  at  Crosby,  knew  Larry 
Lynch,  who  was  killed  on  Angost  28,  1900, 


Digitized  by 


Google 


1068 


141  SODTHWESTBBN  REPORTER 


(lex. 


and  saw  blm  late  in  the  evening  of  the  day 
he  was  killed,  In  Joe  Slrocka's  saloon,  wait- 
ing on  the  bar,  serving  drinks.  Intoxicating 
Uqnors,  was  serving  both  whisky  and  beer, 
and  was  selling  those  drinks  over  the  counter 
all  that  day.  Geo.  Mazey  testified  that  be 
and  three  other  men  were  served  with  drinks 
by  Larry  Lynch  In  the  saloon  at  Crosby. 
B.  L.  McClanahan  testified  that  during  the 
month  of  August,  1Q08,  Larry  Lynch  paid 
him,  as  clerk  of  the  Woodmen  of  the  World, 
over  and  above  the  ordinary  dues  for  the 
month  of  August,  1908,  the  sum  of  60  cents, 
because  he  was  working  In  Slrocka's  saloon, 
and  that  Larry  Lynch  bad  stated  to  him  at 
the  time  that  he  made  the  payment  that 
he  was  Just  helping  Joe  Slrocka  out,  that  he 
(Larry  Lynch)  was  still  engaged  with  the  rail- 
road company,  and  that  be  was  not  working 
In  Slrocka's  saloon  for  a  salary,  but  was  Just 
helping  out,  as  Slrocka's  partner  was  sick. 
Eugene  Bostlck  testified  to  having  carried  a 
message  from  Joe  Slrocka  to  Larry  Lynch 
Wednesday  or  Thursday  before  his  death, 
and  further  testified  that  he  saw  the  said 
Larry  Lyncb  In  Joe  Slrocka's  Saloon  a  few 
days  prior  to  his  death,  waiting  on  custom- 
ers, and  that  he  bad  waited  upon  blm,  sold 
him  a  glass  of  beer,  and  that  .be  had  paid 
Larry  Lynch  for  the  beer. 

The  case  was  tried  before  a  Jury,  who  re- 
turned a  verdict  Into  court  for  the  sum  of 
$2,000,  with  6  per  cent  Interest  thereon  from 
the  28th  day  of  August,  1909,  and  Judgment 
was  entered  accordingly. 

The  defendant  requested  the  court  to 
charge  the  Jury  as  follows:  "Gentlemen  of 
the  Jury,  you  are  charged  that  you  will  re- 
turn a  verdict  for  the  defendant" — which  re- 
quested charge  was  refused  by  the  court, 
and  which  is  assigned  as  error  by  the  appel- 
lant In  this  appeal,  and  appellant  contends 
that  this  cause  on  appeal  should  be  reversed 
and  here  rendered  for  it 

[1]  From  the  foregoing  we  bold  that  the 
application,  the  benefit  certificate  and  the 
by-laws,  with  amendments,  constituted  the 
contract  of  Insurance  as  between  the  Modem 
Woodmen  of  America  and  the  Insured.  Su- 
preme Lodge  Knights  and  Ladles  of  Honor 
V.  Payne,  101  Tex.  449,  108  S.  W.  1160,  15 
L.  R.  A.  (N,  S.)  1277,  s.  c.  110  S.  W.  523; 
United  Modems  v.  CoUigan,  34  Tex.  Civ.  App. 
173,  77  S.  W.  1032 ;  Supreme  Ruling  of  Fra- 
ternal Mystic  Circle  v.  Erlcson,  131  S.  W.  96. 

[2]  We  further  hold  from  the  terms  of  the 
contract  of  insurance  that  if  the  insured, 
prior  to  bis  death  and  subsequent  to  the  date 
when  the  benefit  certificate  was  Issued  to 
the  insured,  was  engaged  In  the  manufacture 
or  sale  of  malt  spirituous,  fermented,  vin- 
ous, or  any  intoxicating  liquors  to  be  used 
as  a  beverage,  in  the  capacity  of  proprietor, 
stockholder,  agent  or  servant,  as  pleaded  by 
the  defendant  the  policy  or  benefit  certif- 


icate would  be  rendered  null  and  void,  and 
that  plaintiffs  in  this  suit  should  not  recover. 
In  determining  whether  the  insured  was  en- 
gaged in  the  manufacture  or  sale  of  malt, 
spirituous,  fermented,  vinous,  or  any  intox- 
icating liquors  to  be  used  as  a  beverage,  we 
are  governed  solely  by  the  provisions  of  the 
by-laws  as  set  oat  in  the  amended  section  13, 
as  aforesaid. 

[3]  We  have  examined  carefnlly  the  entire 
record,  and  find  the  evidence  Is  of  the  most 
positive  kind,  and  is  uncontradicted  that  the 
insured  was  engaged  in  performing  the  work 
and  duties  in  the  sale  of  malt  spirituous,  and 
intoxicating  liquors  to  be  used  as  a  bever- 
age. This  work  was  in  violation  of  the 
terms  of  the  policy,  and  was  a  proper  de- 
fense to  a  recovery  thereon.  The  insured's 
act  in  performing  the  work  and  duties  o( 
selling  the  malt,  spirituous,  and  intoxicatiiig 
liquors,  as  shown  by  tlie  evidence,  rendered 
the  benefit  certificate  null  and  void. 

[4]  It  Is  true  that  he  was  not  worktog  at 
the  saloon  for  compensation  or  pay,  as  is 
shown  by  the  testimony,  but  nevertheless,  he 
was  performing  the  duties  Incident  to  said 
prohibited  occupation  as  much  so  as  if  he 
was  receiving  compensation  or  pay  for  such 
services.  Because  the  policy  or  t>eneflt  cer- 
tificate was  rendered  null  and  void  by  the 
acts  of  the  insured  in  engaging  In  the  sale 
of  malt  spirituous,  and  intoxicating  liquors, 
it  becomes  necessary  for  us  to  bold  that  the 
trial  court  should  have  peremptorily  instruct- 
ed the  Jury  to  return  a  verdict  for  the  de- 
fmdant  as  requested  in  the  special  charge 
which  was  refused  by  the  court 

[B]  And  since  the  evidence  is  uncontradict- 
ed and  conclusively  shows  that  the  Insnred 
was  engaged  in  the  prohibited  occupation  of 
selling  liquor,  which  rendered  the  beu^t 
certificate  null  and  void,  it  follows  ttaat  this 
cause  should  be  reversed  and  here  rendered. 

The  other  assignments  of  error.  In  view  of 
the  opinion  of  the  court  in  reversing  and  ren- 
dering the  cause,  will  not  be  considered. 

Reversed  and  rendered. 


BLACEWELL  v.  McOREW. 

(Court  of  Civil  Appeals  of  Texas.     Jane  21, 

1911.    Rehearing  Denied  Oct. 

25,  191L) 

Highways  (§  181*)— Collisiok  with  Atjto- 

MOBII*— CONTaiBTJTOBT  NEOUOSHCB— PROX- 
IMATE Cause. 

Where  a  bone  became  nnnUy  and  ran  in 
front  of  an  approaching  automobile,  it  was  the 
duty  of  the  driver  of  the  machine,  upon  dli- 
covering  the  poaslbility  of  an  acddent,  to  ns* 
all  means,  consistent  with  the  safety  of  himsell 
and  others,  to  avoid  injuring  the  driver  of  the 
horse,  and,  where  he  failed  to  do  bo,  plaintiFB 
possible  negligence  in  going  on  the  highway, 
where  automobiles  were  likely  to  be  met  with 
an  unruly  horse,  became  the  condition  and  not 
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the  proximate  eaua*  of  the  injury,  and  would 
not  oar  a  recovery  therefor. 

[Bd.  Note.— For  other  casea,  see  Highways, 
Dec  Dig.  i  181.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  John  W.  Blackwell  against  W. 
T.  HcGrew.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Collins  &  Cummlngs,  for  appellant.  W.  B. 
Spell  and  Luther  Nickels,  for  appellee. 

JBNKINS,  J.  Appellant  brought  this  suit 
to  recover  damages  on  account  of  injuries  re- 
ceived by  bis  wife  in  being  run  over  by  an 
automobile  which  was  being  operated  by  ap- 
pellee. Appellant's  wife  was  traveling  on  a 
public  road  in  a  buggy  drawn  by  a  horse 
which  was  being  driven  by  her  brother.  The 
horse  became  frightened  at  appellee's  auto- 
mobile and  wheeled  In  front  of  same,  and  ap- 
pellant's wife  was  thrown  from  the  buggy, 
and  said  automobile  ran  upon  her  and  injur- 
ed her.  The  evidence  was  sufficient  to  raise 
the  issue  of  contributory  negligence.  The 
appellant  pleaded  discovered  perU  on  the 
part  of  appellee,  and  the  evidence  raised  that 
issue. 

The  court  limited  appellant's  right  to  re- 
cover to  the  fact  of  discovered  peril.  That 
is,  the  Jury  were  authorized  to  find  for  ap- 
pellant, under  the  charge  given,  only  in  the 
event  Uiat  they  should  find  that  "defendant, 
W.  T.  McGrew,  while  operating  his  automo- 
bile along  the  public  highway,  and  while  ap- 
proaching the  buggy  in  which  plaintiff's 
wife  and  companions  were  riding,  saw  that 
the  horse  attached  to  said  buggy  was  fright- 
ened at  the  approach  of  said  automobile,  and 
failed  to  stop  said  automobile,"  etc. 

The  court  charged  the  jury  on  contributory 
negligence  as  follows:  "Even  though  you  be- 
lieve that  the  defendant  was  negligent  in  the 
operation  of  his  automobile,  and  in  falling  to 
stop  the  same,  and  that  as  a  result  of  said 
negligence,  if  any,  plaintlfC's  wife  was  injur- 
ed as  alleged,  still,  if  you  believe  from  the 
evidence  that,  on  account  of  the  nature,  char- 
acter, and  disposition  of  the  horse  attached 
to  said  buggy,  the  plaintiff's  wife  was  guilty 
of  negligence  in  undertaking  to  ride  in  said 
buggy  and  pass  said  automobile,  *  •  • 
and  such  negligence,  if  any,  directly  and 
proximately  contributed  to  the  injury  of 
plaintUTs  wife,  if  she  was  injured,  you  will 
return  a  verdict  in  favor  of  defendant"  Un- 
der this  charge,  if  the  Jury  believed  that  ap- 
pellant's wife,  bS  reason  of  the  disposition  of 
ber  horse,  was  negligent  in  going  upon  a  pub- 
lic highway  where  automobiles  were  liable  to 
be  met,  no  recovery  could  be  had,  even  though 
appellee  may  have  continued  to  advance  up- 
on the  buggy  after  the  horse  had  rushed  in 
front  of  the  automobile,  and  had  clearly  got- 


ten beyond  the  control  of  the  driver,  or  after 
appellant's  wife  had  been  thrown  upon  the 
ground.  We  do  not  mean  to  intimate  What 
the  Jury  should  have  found  in  this  regard  up- 
on the  whole  testimony. 

If  the  appellee  discovered  the  perU  of  ap- 
pellant's wife  in  time  to  have  avoided  injur- 
ing her  by  the  use  of  every  means  in  his 
power,  consistent  with  the  safety  of  himself 
and  others,  the  previous  negligence  of  appel- 
lant's wife  in  going  upon  the  highway  in  a 
buggy  drawn  by  an  unruly  horse,  if  such  was 
the  fact,  would  not  bar  a  recovery  In  this 
case,  and  the  charge  of  the  court  to  this  ef- 
fect was  error.  Railway  Co.  v.  Wallace,  21 
T6X.  Civ.  App.  394,  53  S.  W.  7T.  The  negli- 
gence of  the  injured  party  In  such  case  be- 
comes the  condition  and  not  the  proximate 
cause  of  the  injury.  McDonald  v.  Railway 
Co.,  86  Tex.  13,  22  S.  W.  939,  40  Am.  St.  Rep. 
803;  Railway  Co.  v.  Gay,  86  Tex.  607,  26 
S.  W.  699,  25  L.  R.  A.  62. 

On  account  of  the  error  in  the  charge  of 
the  court  as  above  indicated,  we  reverse  and 
remand  this  case. 

Reversed  and  remanded. 


SMITH  ▼.   RICHARDSON  et   aL 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  13,  1911.) 

Tbtjsts  ({  03*)— Pbopebtt  Subject— Deeds— 

Recobo. 

Y.  purchased  certain  land  for  plaintiff  Jnly 
22,  1909,  with  money  furnished  by  plaintiff,  a 
deed  being  made  to  Y.  by  mistake  and  after- 
wards conveyed  by  him  to  plaintiff.  Before 
either  of  these  deeds  were  recorded,  an  attach- 
ment was  levied  on  the  land  as  the  property  of 
¥.  and  a  judgment  having  been  rendered  against 
him  steps  were  taken  to  enforce  the  same 
against  Uie  land.  Held,  that  the  land  belonged 
to  plaintiff  from  the  beginning,  and  was  not 
subject  to  the  writ. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  t  142 ;    Dec.  Dig.  {  93.*] 

Appeal  from  District  Court,  Atascosa  Coun- 
ty;   W.  W.  Walling,  Special  Judge 

Suit  by  R.  R.  Smith  against  T.  h.  Rich- 
ardson and  others,  to  restrain  the  sale  of 
certain  land  to  pay  a  judgment  against  one 
Young.  From  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.  Reversed  and 
rendered. 

See,  also,  138  S.  W.  426. 

W.  J.  Bowen  and  Frank  H.  Burmeister, 
for  appellant 


PLY,  J.  Appellant  sued  T.  L.  Richardson, 
sheriff  of  Atascosa  county,  and  P.  B.  Winn, 
alleging  that  he  owned  lot  16,  block  216,  in 
Jourdanton,  that  he  purchased  the  land  from 
the  Central  Townslte  Company  In  San  An- 
tonio, through  C.  S.  Young,  the  deed  being 
made  to  Young  by  mistake  and  afterwards 
conveyed  by  Young  to  appellant    that  on 
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September  21,  1909,  P.  B.  Winn  had  sued 
Yoang  and  bad  obtained  and  levied  a  writ 
of  attacbment  on  the  land  aforementioned, 
that  afterwards  a  Judgment  was  obtained 
by  Winn  against  Young  for  $60.62  and  the 
attachment  lien  foreclosed,  and  an  order  of 
sale  had  been  Issued  by  the  Justice  of  the 
peace  directing  the  sheriff  aforesaid  to  sell 
the  land  In  question,  and  that  the  same 
would  be  sold  If  the  sherifC  was  not  restrain- 
ed by  injunction.  A  temporary  writ  of  in- 
junction was  issued  by  the  district  Judge, 
and  he  not  being  present  when  the  case  was 
called  for  trial  a  special  Judge  was  elected 
who  tried  the  cause  and  dissolved  the  in- 
junction and  decreed  that  appellant  take 
nothing  by  his  action  and  pay  ajl  costs  of 
the  suit 

It  was  admitted  that  the  attachmoit  was 
levied  on  the  land  on  September  21,  1909, 
that  Judgment  was  afterward  obtained  by 
Winn  against  Young  for  his  debt,  that  the 
attachment  lien  was  foreclosed,  and  the  lot 
ordered  sold  by  the  Justice  of  the  peace. 
Jourdan  Campbell,  president  ot  the  Central 
Townsite  Company,  swore  that  he  sold  the 
lot  to  C.  S.  Young  on  July  22,  1909,  for  $100, 
which  was  paid  by  Young.  He  said:  "I  am 
under  the  impression  that  something  was 
said  at  some  time  as  to  plaintUT  It  R.  Smith 
as  to  this  lot  •  •  *  My  mind  Is  not  clear 
as  to  what  was  said  in  relation  to  this  lot — 
about  it  being  Smith's  lot  There  was  some- 
thing said  at  some  time  about  it  but  I  do 
not  remember  whether  it  was  at  that  time 
or  not"  The  deed  was  sent  to  James  A. 
Waltom  to  be  delivered  to  C.  S.  Young,  and 
be  mailed  it  to  Young,  care  of  appellant  and 
the  letter  was  received  and  opened  by  appel- 
lant Young  testified  that  he  bought  the 
lot  for  Smith  and  that  he  instructed  Camp- 
bell to  make  the  deed  to  Smith,  but  it  was 
not  done,  but  witness  did  not  know  of  that 
fact  until  August  12,  1909,  when  he  was 
requested  by  Smith  to  execute  a  deed  to  him 
which  he  did,  but  did  not  acknowledge  it 
because  there  was  no  notary  public  present 
and  afterwards  be  was  not  in  Jourdanton. 
He  afterwards,  on  Septembn  20,  1909,  ac- 
knowledged the  deed  at  the  request  of  Smith. 
AKwlIant  and  Young  both  swore  that  they 
knew  nothing  about  the  suit  when  the  deed 
was  acknowledged.  Appellant  testified  to 
practically  the  same  things  that  Young  tes- 
tified to,  and  both  of  them  stated  that  the 
$100  paid  by  Young  to  Campbell  was  re- 
paid to  Young  by  Smith  on  same  day  that 
the  land  was  bought  and  Young  returned 
It  to  Smith  and  requested  him  to  place  it  to 
the  credit  of  Young  in  a  bank  at  Pleasanton, 
which  he  did  on  the  same  day.  The  bank 
books  showed  the  deposit  was  made  by  ap- 
pellant for  C.  S.  Young  on  the  date  named. 
The  evidence  of  Young  and  appellant  was  not 
contradicted,    and   there  Is   nothing   unrea- 


sonable or  susplcioiis  about  the  matten  sar. 
rated  by  them. 

The  testimony  shows  that  the  land  was 
bought  for  Smith,  that  his  money  paid  tot 
it,  and  that  he  had  $1,000  worth  of  ImixoTe- 
ments  on  it  when  the  attachment  was  levied 
upon  it  The  property  belonged  to  Smltta, 
no  matter  in  whose  name  the  deed  wai  tak- 
en, and  a  creditor  of  Young  cannot  take 
the  property  from  him  because  the  two 
deeds  were  not  on  record.  There  is  no  inno- 
cent purchase  to  protect  and  the  registra- 
tion laws  cannot  be  Invoked  in  order  to  take 
appellant's  property  to  pay  Young's  debt  to 
Winn.  Appellant  was  in  the  possession  of 
the  land  when  the  attachment  was  levied, 
and  his  improvements  were  almost  complet- 
ed, and  Winn  was  put  upon  notice  of  his 
claim.  The  evidence  indicates  that  Whin 
had  notice  of  Smith's  claim  and  was  In- 
quiring of  Waltom  about  it  before  the  at- 
tachment was  levied. 

Because  the  Judgment  Is  contrary  to  the 
uncontroverted  evidence  it  is  reversed,  and 
Judgment  here  rendered  that  the  temporary 
injunction  be  perpetuated,  and  that  appel- 
lant recover  all  costs  in  this  behalf  ex- 
pended. 


SMITH  V.  RICHARDSON  et  aL 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  13, 1911.) 

Appeal  from  District  Court  Atascosa  Conntr; 
W.  W.  WalUng,  SpecUl  Judge. 

Action  by  R.  R.  Smith  against  T.  L.  Ridi- 
ardson  and  others.  Judgment  for  defradants, 
and  plaintiff  appeals.     Reversed  and  rendered. 

W.  J.  Bowen  and  Frank  H.  Burmeister,  for 
appellant 

COBBS,  X  Appellant  sued  T.  L.  Richardson, 
sheriff  of  Atascosa  county,  and  Max  Willborn 
to  enjoin  the  sale  under  an  order  of  sale  &oni 
the  Justice  court  for  $42.50  on  a  Judgment  fore- 
closing an  attachment  lien  against  C.  S.  Yoang. 
The  property  In  controversy  Is  lot  16,  blodt  216, 
in  Jourdanton,  owned  by  appellant 

This  Is  a  companion  case  to  cause  No.  4.T63 
of  R.  R.  Smith,  Appellant  v.  T.  I<.  Richardsion 
et  al.,  AppeUees,  141  8.  W.  10S9,  this  day  decid- 
ed, and  with  the  exception  of  one  of  the  parties 
and  amount  ot  judgment  the  facta  are  precise!; 
the  same,  and  the  opinion  of  Justice  Fly  in 
that  case  has  disposed  of  all  qnestions  of  law 
involved  in  this.  For  the  reasons  given  in  that 
case,  the  judgment  is  here  reversed  and  here 
rendered,  that  the  temporary  injunction  be  per- 
petuated and  appellant  recover  ail  costs  ex- 
pended. 


HUNT  et  al  t.  JOHNSON  et  aL 

(Court   of   Civil    Appeals   of  Texas.      DaDaa. 

Nov.  25,  1911.     Rehearing  Denied 

Dec  23,  1911.) 

1.  NuiSAKCB    (I    60*)— Damaom  —  Dnnso- 

TION    OF  MaBKET   YaLUE. 

In  an  action  for  damages  to  residence 
property  caused  by  the  erection  of  a  cotton 
gin  and  operating  the  same  so  as  to  constitate 
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a  permanent  nnlaancet  the  measure  of  damages 
is  the  difference  between  the  market  Talue 
of  such  proper^  immediately  before  the  con- 
struction of  the  gin  and  its  reasonable  marlMt 
value  after  the  gin  was  put  in  operation. 

[Sd.   Note. — For  other  cases,   see  Nuisance, 
Cent.  Dig.  {  119;    Dec.  Dig.  i  60.*] 

2.  NtrisANCB  (I  49*)  — AcnoR  tob  Dakagbs 

— EVIDKKCK   OF  InJITRT. 

In  an  action  for  damages  to  residence 
property  from  a  continuing  nuisance,  where 
the  evidence  showed  the  marlcet  value  of 
plaintiffs'  proper^  immediately  before  the  nui- 
sance and  immediately  after,  and  did  not  show 
any  change  in  such  difference,  the  jury  could 
infer  that  the  difference  existed  at  the  time  of 
the  triaL 

[Ed.   Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  U  115-117;   Dec  Dig.  |  49.*] 

3.  TBIAL     ({    251*)— IN8TBUCTI0H8— CONFOBM- 

iTT  TO  Issues. 

An  instruction,  in  an  action  for  depreda- 
tion in  the  value  of  property  caused  by  defend- 
ants' maintenance  of  a  nuisance,  as  to  wheth- 
er defendants  in  locating  a  cotton  gin  on  a  cer- 
tain street  made  a  reasonable  or  unreasonable 
use  of  the  lot  on  which  it  was  located,  and  to 
find  for  defendants  if  there  was  no  unreason- 
able use,  was  properly  refnsed,  since  the  ques- 
tion at  issue  was  not  whether  defendants  exer- 
cised proper  care  in  the  location  of  the  cotton 
gin,  bnt  whether  plaintiffs'  property  was  dam- 
aged, and,  if  so,  the  extent  of  such  damage. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  690,  695;   Dec  Dig.  i  261.*] 

4.  NnisANCE  (I  54*)— Action  roa  Damagks— 
In  STBucTioRS— Dakagbs. 

Where  there  was  evidence,  in  an  action  for 
depreciation  in  residence  property  caused  by 
defendants'  maintenance  of  a  cotton  gin.  tliat 
the  increase  of  the  damage  from  railroad 
trains,  a  canning  factory,  dust  from  the  street, 
and  odors  from  a  sewer,  by  the  erection  of  the 
gin,  was  so  slight  as  to  be  trivial,  an  instruc- 
tion that  if  the  damage  to  the  property  was 
caused  by  railroad  trains,  etc.,  and  any  increase 
due  to  the  gin  was  trivial,  plaintiffs  could  not 
recover,  was  properly  given. 

[Ed.  Note. — For   other   cases,  see  Nuisance, 
Cent.  Dig.  I  130:   Dec  Dig.  |  54.*] 

6.  Tbiai.  (S  312*)  —  Ccstodt  of  Jubt  — In- 
BTBucnoNS  Aiteb  SuBuisBion  of  Cause. 

After  the  jury  had  failed  to  agree,  the 
court  called  them  bacic,  and  without  request, 
but  in  the  presence  of  appellants'  counsel,  who 
made  no  objection,  instructed  them  orally  that 
he  would  like  them  to  {(o  back  and  render  a 
verdict  if  they  could,  tellmg  them  to  be  friendly 
and  to  discuss  the  case  from  an  impartial 
standpoint.  Held,  that  the  action  of  the  court 
was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  744,  746;  Dec  Dig.  {  312.*] 

&  Witnesses   (f  288*)  —  Cboss-Examination 

—Value  of  Pbopeett. 

Where  plaintiff,  in  an  action  for  damages 
to  his  residence  property  by  a  cotton  gin,  tes- 
tifies as  to  the  value  of  the  property,  he  may 
on  cross-examination  be  asked  what  he  would 
take  for  the  property  at  the  time  of  the  trial; 
the  question  l>eing  designed  to  test  his  good 
faith. 

[ISd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-948;   Dec.  Dig.  |  268.*] 

7.  Appeal  and  Ebrob  ({  1056*)— Re  view— 
Habitless  Ebbob  —  Exclusion  of  Evi- 
dence. 

Where  the  evidence  was  sufficient  to  sup- 
port a  verdict,  the  exclusion  of  evidence  that 


would  not  have  affected  the  remit  was  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4187-4103:    Dec  Dig.  ( 

Appeal  from  District  Court,  Jobnson  Coun- 
ty; O.  L.  liocket,  Judge. 

Action  by  S.  R.  Jobnson  and  another 
against  Hugh  Hunt  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

See^  also.  129  S.  W.  879. 

Wm.  Poindezter,  S.  C.  Padelford,  and 
Stepbena  ft  Miller,  for  appellants.  Phillips 
&  Beldsoe  and  F.  E.  Johnson,  for  appellees. 

BOOKHOTJT,  J.  This  suit  was  instituted 
by  the  appellees,  S.  R.  Johnson  and  B.  J. 
Copeland.  each  as  the  owner  and  occupant, 
with  bis  family,  of  residence  lots  tn  or  near 
the  city  of  Cleburne,  to  enjoin  the  appellants, 
Hugh  Hunt  and  Wlnfield  Scott,  from  erect- 
ing and  maintaining  a  gin  In  the  vicinity  of 
said  lots  and  to  recover  damages  on  account 
of  the  erection  and  operation  of  said  gin. 
The  original  petition  was  filed  August  16, 
1907,  and  the  second  amended  original  peti- 
tion, on  which  the  case  was  last  tried,  was 
filed  November  7,  1910.  The.  plaintlfTs  aban- 
doned their  efforts  to  enjoin  the  erection  and 
operation  of  the  gin,  and  elected  to  claim 
damages  as  the  full  measure  of  their  recov- 
ery, alleging  that  each  had  been  damaged  In 
the  sum  of  $750,  In  that  his  property  bad  de- 
preciated In  value  to  that  extent  by  the  erec- 
tion of  said  gin  in  the  year  1907  and  its  main- 
tenance during  the  years  1907,  1908,  1909, 
and  1910,  up  to  the  time  of  the  filing  of  said 
second  amended  original  i>etition.  This  de- 
preciation in  value  was  alleged  to  result  from 
the  operation  of  said  gin  so  near  to  said  lots 
and  in  such  manner  as  to  create  a  nuisance 
and  to  render  each  of  said  lots  unfit  for  a 
home.  The  case  was  tried  November  7,  1910, 
and  resulted  in  a  verdict  and  Judgment  in 
favor  of  each  plalntlfF  In  the  sum  of  $500, 
from  which  this  appeal  is  prosecuted. 

[1]  The  first  assignment  of  error  present- 
ed in  the  brief  of  appellants  assigns  as  error 
the  third  clause  of  the  court's  charge,  read- 
ing as  follows:  "Now,  if  you  believe  from  the 
evidence  that  the  defendants  constructed  and 
operated  their  gin  In  the  town  of  Cleburne 
In  such  close  proximity  to  the  plaintiffs' 
bouses  or  either  of  them  as  to  cause  the  dust, 
lint  cotton,  offensive  odors,  noises,  or  smoke 
to  escape  from  said  gin,  and  that  they  or 
either  of  them  was  carried  by  the  wind  Into 
the  plaintiffs'  residences,  or  either  of  them, 
if  such  was  the  facts,  and  thereby  caused  in- 
Jury  to  either  of  the  plaintiffs  as  alleged  in 
their  petition  so  as  to  come  within  the  deQnl- 
tlon  of  a  nuisance,  as  hereinbefore  defined 
and  explained,  and  that  the  reasonable  mar- 
ket value  of  said  property  of  the  plaintiffs 
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immediately  before  the  erection  of  said  gin 
was  reduced  by  the  building  thereof,  consid- 
ering the  reasonable  market  value  of  said 
places  or  either  of  them,  immediately  after 
the  erection  and  operation  of  said  gin,  then 
you  will  find  for  the  plaintiffs  such  sum  of 
money  as  under  all  the  facts  and  circum- 
stances shown  by  the  evidence  as  represents 
the  difference,  if  any,  between  the  market 
value  of  said  property  immediately  before 
the  building  of  said  gbi  and  the  reasonable 
market  value  after  said  gin  was  constructed 
and  in  operation." 

It  is  insisted  that  the  measure  of  damage 
set  out  in  said  charge  is  Incorrect,  in  that 
the  charge  conflicts  with  the  opinion  of  the 
Supreme  Court  in  the  case  of  Sherman  Gas 
&  Elec.  Co.  v.  Belden,  123  S.  W^  119,  27  L. 
R.  A.  (N.  S.)  237.  We  do  not  concur  in  this 
contention. 

The  suit  was  origtoally  instituted  by  ap- 
pellees for  an  Injunction  to  prevent  the  buUd- 
ing  and  operation  by  defendants  of  a  gin, 
alleging  that  the  building  and  operation  of  a 
gin  in  the  residence  portion  of  the  city  and 
in  dose  proximity  to  their  private  residences 
would  create  a  nuisance  and  damage  their 
property.  A  temporary  Injunction  was  grant- 
ed, but  was  afterwards  dissolved.  The  gin 
was  thereafter  built  and  operated  over  the 
protest  of  appellees.  The  action  was  for 
damages  caused  by  the  erection  of  a  gin  plant 
so  near  the  residences  of  plaintiffs  and  op- 
erating the  some  In  such  manner  as  to  con- 
stitute a  nuisance.  The  damages  being  of  a 
permanent  character,  the  measure  of  dam- 
ages adopted  by  the  court  in  his  charge  was 
correct.  Hunt  et  al.  v.  Johnson,  et  al.,  129 
S.  W.  879;  Denison  St.  R.v.  Co.  v.  O'Maley, 
45  S.  W.  227;  Daniel  v.  Railway  Co.,  96  Tex. 
327,  72  S.  W.  679;  Rosenthal  v.  Railway  Co., 
79  Tex.  325,  15  S.  W.  268,  269;  Railway  Co. 
v.  Schofleld,  72  Tex.  496,  iO  S.  W.  575. 

[2]  It  is  assigned  that  the  court  erred  in 
refusing  to  give  special  instruction  No.  1 
requested  by  the  defendants,  which  is  as 
follows:  "There  being  no  evidence  before  you 
as  to  the  market  value,  or  diminished  market 
value,  of  the  plaintiffs'  property  at  the  time 
of  the  trial,  you  are  instructed  to  return  a 
verdict  for  the  defendants."  The  court  did 
not  err  in  refusing  this  charge.  There  was 
evidence  showing  the  market  value  of  plain- 
tiffs' premises  immediately  prior  to  the  erec- 
tion and  operation  of  the  gin  by  appellants, 
and  also  the  market  value  Immediately  after 
the  erection  and  operation  of  the  same,  and, 
It  not  being  shown  that  there  had  been  any 
change  in  the  same,  the  jury  could  infer  that 
the  same  difference  existed  at  the  time  of 
trial. 

For  the  same  reason  the  court  did  not  err 
in  refusing  special  charge  No.  2  requested  by 
appellants,  reading:  "Tou  are  instructed  to 
exclude  from  your  consideration  the  testi- 
mony offered  by  the  plaintiffs  as  to  the  mar- 
ket value  of  their  respective  properties  im- 
mediately before  the  gin  of  the  defendants 


was  erected  and  pat  into  ox)eration,  and  its 
market  value  Immediately  thereafter." 

[3]  Complaint  is  made  that  the  court  erred 
in  refusing  to  give  special  instruction  No.  4, 
requested  by  the  defendants,  wliich  is  as  fol- 
lows: "You  are  instructed  that  it  is  your 
duty  to  determine  from  all  of  the  facts  and 
circumstances  in  evidence  whether,  in  locat- 
ing their  gin  on  South  Main  street  In  the 
town  of  Cleburne,  the  defendants  made  a 
reasonable  or  unreasonable  use  of  the  lot  up- 
on which  the  same  was  located,  and,  if  you 
fail  to  And  that  they  made  an  unreasonable 
use  of  said  lot,  you  will  find  for  the  defend- 
ants." This  charge  was  properly  refused. 
The  question  at  issue  was  not  whether  ap- 
pellants exercised  proper  care  in  the  location 
of  the  gin,  but  whether  as  located  plaintiffs' 
property  was  damaged,  and,  if  so,  the  extent 
of  such  damage. 

[4]  It  is  contended  in  the  eighteenth  as- 
signment that  the  trial  court  erred  in  the 
fourth  clause  of  his  charge,  reading  as  fol- 
lovni:  "On  the  other  hand,  if  you  believe 
from  the  evidence  that  plaintiffs'  property 
was  damaged,  but  that  It  was  so  slight  as 
to  be  merely  trivial  so  as  not  to  affect  the 
market  value  of  the  property,  then  in  that 
event  you  will  find  for  the  defendants;  or 
if  you  believe  from  the  evidence  that  tbe 
property  of  the  plaintiffs  was  damaged,  bnt 
that  said  damage  was  caused  alone  by  the 
railroad  trains,  the  canning  factory,  from 
dust  from  the  streets,  or  from  tbe  vats 
or  the  smell  from  the  sewer  system,  or 
that  said  damage  caused  by  these  other 
things  mentioned  above  was  increased  and 
added  to  by  said  gin,  but  that  said  increase, 
if  any,  was  so  slight  as  to  be  trivial,  and 
that  it  did  not  affect  the  market  value  of 
said  property,  and  did  not  create  a  nuisance, 
then  in  either  event  you  wUl  find  for  the 
defendants." 

It  is  insisted  that  there  was  no  evidence 
|)cfore  the  jury  that  the  increase  of  incon- 
venience or  damage  arising  from  the  rail- 
road trains,  canning  factory,  dust  from  the 
street,  from  the  vats,  or  the  smell  from  tbe 
sewer  system,  was  so  slight  as  to  be  trivial, 
and  that  it  did  not  affect  the  market  value 
of  said  property  and  did  not  create  a  nui- 
sance; and  tbe  court  therefore  erred  in  the 
charge  above  quoted  in  submitting  an  issue 
not  raised  by  the  evidence.  We  do  not  con- 
cur in  this  contention.  There  was  evidence 
tending  to  show,  and  from  which  the  jury 
could  find,  that  the  damage  arlsins  from 
the  railroad  trains,  canning  factory,  dust 
from  the  street,  from  the  vats,  or  the  smell 
from  the  sewer  system,  was  so  slight  as  to 
be  trivial,  and  that  it  did  not  affect  tbe  mar- 
ket value  of  said  property  and  did  not  create 
a  nuisance.  We  conclude  that  there  is  no 
error  in  the  fourth  clause  of  the  charge. 

[5]  There  are  various  assignments  of  er- 
ror complaining  of  the  court's  action  In  call- 
ing the  jury  back  into  the  courtroom  after 
they  bad  failed  to  agree  and  giving  them 
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oral  Instnictloiifl  without  baring  been  re- 
quested 80  to  do  by  the  Jury.  After  the 
court  had  charged  the  Jury,  and  after  they 
had  been  considering  the  case  for  some 
time  without  reaching  a  verdict,  they  were 
called  Into  open  court  by  the  district  Judge 
and  given  certain  oral  Instructions.  The 
Jury  then  stood  eleven  to  one.  The  Judge 
stated  to  the  Jury  be  would  like  for  them 
to  come  to  a  verdict  if  it  was  so  they 
could,  stating  that  it  had  been  a  long  and 
tedious  case,  and  that  he  would  like  for  them 
to  render  a  verdict  If  they  could,  and  to 
go  back,  telling  them  to  be  friendly  and  not 
to  get  stirred  up,  and  If  they  got  tired  to 
rest  and  knock  around;  that  they  were  not 
to  become  partisan  or  to  take  any  sides  In 
the  matter,  but  to  discuss  it  from  an  impar- 
tial standpoint  This  action  was  made  one 
of  the  grounds  of  the  motion  for  new  trial. 
The  oral  remarks  of  the  court  not  In  them- 
selves being  prejudicial  to  appellant,  this  ac- 
tion of  the  court  does  not  constitute  revers- 
ible error.  Besides,  the  appellants'  counsel 
was  present  in  court  at  the  tUne  and  made 
no  objection  to  the  court's  action. 

[8]  It  is  assigned  that  the  trial  court  erred 
in  refusing  to  allow  the  defendants  to  ask 
the  plaintiff  S.  R.  Johnson  if  be  would  take 
in  cash  $1,200,  $1,250,  $1,600,  $1,650|  $1,700, 
$1,800,  $1,900,  and  $2,000  for  the  premises 
In  controversy,  that  is,  the  premises  alleged 
to  have  been  injured  by  the  erection  and 
operation  of  the  defendants'  gin;  and  in  not 
requiring  the  plaintiff  8.  R.  Johnson,  while 
a  witness  on  the  stand,  to  answer  that  he 
would  not  take  said  amounts  for  said  prem- 
ises. Similar  questions  were  propounded, 
and  rulings  were  made  as  to  plaintiff  Cope- 
land.  It  is  held  that  a  plaintiff  can,  on  cross- 
examination,  be  required  to  state  what  he 
will  take  now  for  his  property  for  the  pur- 
pose of  testing  the  good  faith  and  fairness 
of  his  estimate  made  in  his  examination  in 
chief.  Railway  Co.  v.  Scurlock,  97  Tex.  305, 
78  S.  W.  490.  In  this  case  there  seems  to  be 
no  contention  by  appellants  that  appellees' 
property  was  not  damaged,  or  that  it  had 
not  depreciated  in  value  by  the  construc- 
tloa  and  operation  of  the  gin,  or  that  It  was 
worth  more  than  the  estimates  placed  upon 
It  by  plaintiffs.  The  contention  of  appel- 
lants was,  and  Is,  that  its  natural  surround- 
ings, the  railroad,  canning  factory,  dust  from 
the  street,  odor  from  the  stock  pens  and 
sewer  ditches  caused  the  depreciation  in  its 
market  value. 

if]  There  Is  no  assignment  of  error  that 
the  verdict  is  excessive.  There  being  evi- 
dence from  other  sources  sufficient  to  sup- 
port the  verdict,  we  are  of  the  opinion  that 
the  court's  action  In  excluding  the  answers 
of  plaintiffs  to  these  questions  does  not  con- 
stitute reversible  error.  Railway  Co.  v. 
Jobe,  126  S.  W.  36,  optolon  on  rehearing. 


The  plaintiffs'  pleadings  were  siifflclent  to 
sustain  the  verdict,  and  the  court  did  not 
err  In  refusing  to  sustain  appellants'  motion 
in  arrest  of  the  Judgment 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  aiCBrmed. 


MOSS  et  aL  v.  SLACK  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Nov.  4,  1911.    On  Motion  for  Rehearing, 

Dec.  9,  1911.) 

1.  Paktition  (S  36*)— Decbeb— Eftkct. 

A  decree  of  the  probate  court,  partitioning 
property  of  the  estate  of  one  parent  when  the 
heirs  of  the  parent  are  parties,  does  not  affect 
the  interests  of  the  heirs  in  the  same  property 
inherited  from  another  parent. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Pec.  Dig.  S  36;*  Descent  and  Distribution, 
Cent  Dig.  §§  311-317.] 

2.  CotTKTB  (i  202*)— Pbobatb  Ooxtbts— Juris- 
diction. 

The  probate  courts  are  courts  of  general 
jurisdiction  within  the  scope  of  the  power  con- 
ferred by  the  statutes^  and,  wlien  a  probate 
court  acquires  jurisdiction  of  an  estate,  all  par- 
ties interested  therein  are  bound  by  all  the 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  |  485;   Dec.  Dig.  {  202.*] 

3.  Pabtition  (I  86*)  — In  Pbobate  Coubt  — 

Petition. 

Where  a  petition  in  the  probate  court  by 
an  heir  for  the  partition  of  his  father's  estate 
alleged  that,  conveyances  by  heirs  embraced  all 
the  interests  of  the  heirs  in  the  estate  of  the 
deceased  father,  and  did  not  refer  to  the  estate 
of  the  deceased  wife  of  the  father,  a  decree  in 
partition  was  not  an  adjudication  of  the  claims 
of  the  heirs  of  the  deceased  wife. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Dec.  Dig.  (  36;*  Descent  and  Distribution, 
Cent.  Dig.  «  311-517.] 

4.  Appeal  and  Brbob  (|  837*)— Rulinos  on 
Pleadings— Review. 

The  testimony  of  the  district  clerk,  found 
in  the  statement  of  facts,  disclosing  the  date  of 
the  filing  of  the  original  petition  in  an  action, 
cannot  be  looked  to  in  aid  of  the  ruling  over- 
ruling an  exception  to  an  amended  petition 
based  on  the  defense  of  limitations  to  the 
amended  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3262-3278;  Dec  Dig.  { 
837.*] 

5.  Apfbai.  and  Ebbob  (I  681*)— Rulings  on 
Pleadings— Review. 

Where  it  does  not  affirmatively  appear 
from  the  pleadings  when  the  original  petition 
in  the  action  .was  filed^  the  court  on  appeal 
may  not  hold  that  the  trial  court  erred  in  over- 
ruling a  special  exception  to  an  amended  peti- 
tion based  on  the  defense  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2883,  2884;  Dec.  Dig.  { 
681.*] 

6.  Trial  (§  120*)  —  Impbofkb  Abouuent  of 
Counsel. 

In  an  action  against  a  widow  brought  by 
a  child  of  a  former  marriage  for  an  interest  in 
property  conveyed  by  her  deceased  father  to 
the  widow  during  the  marriage,  the  argument 
of  plaintiST.s  counsel  that  the  widow  was  ex- 
travagant and  freely  spent  the  money  of  her 
husband,  and  that  as  soon  as  she  got  posses- 
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sion  of  th«  last  piece  of  propert;  from  her 
husband  he  mysteriously  died,  and  she  went 
to  another  place  and  married  again,  was  ([round 
for  reversEiI,  in  the  absence  of  any  evidence 
justifying  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  285-287;    Dec  Dig.  {  120.»] 

Appeal  from  District  Court,  Comanche 
County;   J.  H.  Arnold,  Judge. 

Action  by  May  Slack  and  another  against 
Mrs.  Annie  Moss  and  others.  From  a  judg- 
ment granting  partial  relief,  both  parties  ap- 
IieaL     Reversed  and  remanded. 

M.  F.  Martin,  Goodson  &  Goodson,  and  J. 
C  George,  for  plaintiffs.  Callaway  &  Calla- 
way and  WiUdnson  &  Lee,  for  defendants. 

DUNKLIN,  J.  AlUe  D.  Brown,  wife  of 
Frank  M.  Brown,  died  August  7,  1891,  intes- 
tate. Five  children  who  survive  their  moth- 
er were  bom  of  that  marriage,  namely, 
Ross  Brown,  Langston  Brown,  F.  P.  Brown, 
May  Brown,  and  Ernest  Brown.  In  Septem- 
ber, 1892,  Frank  M.  Brown  married  Annie 
Brown,  and  Madge  Brown  and  Flossie  Brown 
were  bom  of  that  marriage.  In  January, 
1894,  Frank  M.  Brown  qualified  as  admin- 
istrator of  the  community  estate  of  him- 
self and  his  deceased  wife,  Allle  D.  Brown, 
returning  an  inventory  of  tiiat  estate  which 
was  appraised  by  appraisers  duly  appointed 
at  $25,598.37.  Frank  M.  Brown  filed  no  ac- 
count of  any  cliaracter  in  that  administra- 
tion, and  no  order  was  made  therein  by  the 
court  except  to  approve  the  inventory  ap- 
praisement and  bond  and  to  empower  the 
survivor  "to  control,  manage,  and  dispose 
of  said  estate  real  and  personal  in  the  same 
manner  and  as  if  his  said  wife,  AlUe  D. 
Brown,  was  still  living  without  further  ac- 
tion on  the  part  of  this  court." 

On  September  90,  1903,  Fiank  M.  Brown 
died  intestate.  Administration  proceedings 
upon  Ills  estate  were  instituted  in  the  coun- 
ty court  of  Erath  county  October  10,  1903, 
by  Mrs.  Annie  Brown,  upon  whose  applica- 
tion S.  S.  Davis  was  appointed  temporary 
administrator,  but  later  the  court  appoint- 
ed Mrs.  Annie  Brown  permanent  adminis- 
tratrix, and  after  proper  qualification  she 
took  charge  of  the  estate  and  acted  as  such 
administratrix  until  the  final  close  of  the 
admlnlstiadon  on  September  28,  1904.  This 
administration  was  upon  the  individual  es- 
tate of  Frank  M.  Brown  and  was  not  upon 
the  community  estate  of  deceased  and  his 
surviving  wife,  Mrs.  Annie  Brown,  under 
the  provisions  of  chapter  28,  tit  39,  Sayles' 
Civil  Statutes.  The  temporary  administra- 
tor collected  ceitain  debts  due  the  estate, 
consisting  of  notes,  rents,  and  a  life  insur- 
ance policy,  the  collections  aggregating  $13,- 
067.83,  and  out  of  such  collections  discharg- 
ed debts  against  the  estate  aggregating  $5,- 
033.55.  The  balance  remaining  after  pay- 
ment of  court  costs,  together  with  all  other 


property  belonging  to  the  estate,  was  dellv- 
eied  to  the  administratrix,  who,  together 
with  appraisers  appointed  by  the  court,  filed 
an  inventory  and  appraisement  of  the  prop- 
erty belonging  to  the  estate.  This  inven- 
tory and  appraisement  contains  the  follow- 
ing statement:  'The  administratrix  and  ap- 
praisers would  first  report  that  in  the  year 
A.  D.  1892,  when  F.  M.  Brown  married  Mn. 
Annie  Brown,  he  had  theretofore  been  mar- 
ried, and  by  his  then  deceased  wife  Iiad  five 
children,  and  was  then  the  manager  and  aft- 
erwards became  the  surviving  administrator 
of  the  oonununity  estate  of  himself  and  his 
first  wife,  and  which  from  the  best  evidence 
obtainable  to  us  was  of  the  aggregate  value 
of  $25,598.37.  That  after  the  death  of  his  first 
wife  he  continued  to  do  business  on  the  orig- 
inal community  estate  of  himself  and  first 
wife,  keeping  no  separate  account,  and  so 
mingling  and  intermixing  the  same  up  to 
the  time  of  liis  death  that  there  is  no  par- 
ticular piece  of  property  tliat  we  can  say 
is  separate  or  community,  and  therefore  we 
report  the  same  as  separate  and  community 
by  valuation  as  to  the  amount  which  is  the 
best  way  to  get  at  the  matter.  That  of  the 
community  estate  of  M.  F.  Brown  and  his 
first  wife  $15,000  thereof  was  in  personal 
property  and  $i0,598.37  was  in  real  property. 
That  continuing  to  operate  on  this  original 
community  property,  be  and  his  second  wife 
accumulated  the  balance  of  the  property 
that  we  report  hereafter  in  value  and  out  of 
this  original  community  property  of  the  first 
marriage.  F.  M.  Brown  has  paid  to  the 
children  of  his  first  wife  one-half  thereof, 
except  the  sum  of  about  $2,100  still  ow- 
ing to  Ernest  and  May  Brown  and  which 
$2,100.  added  to  the  original  one-half  of 
F.  M.  Brown,  would  make  the  property 
hereinafter  reported  first,  to  the  extent  of 
$14,899,  the  separate  property  of  F.  M. 
Brown  charged  vrith  the  payment  of  $2,100 
above  stated,  and  after  the  payment  of 
which  there  would  be  left  as  the  separate 
property  of  F.  M.  Brown  the  amount  of  $12,- 
799,  and  which  would  be  in  the  proportion  of 
two-fifths  to  be  considered  as  realty  and 
three-fifths  as  personal  property.  With  the 
above  explanation  all  the  property  herein 
reported  Is  reported  as  the  conununlty  prop- 
erty of  F.  M.  Brown. and  Annie  Brown.  F. 
M.  Brown  owning  a  one-half  interest  there- 
in, but  the  whole  of  said  property  as  owned 
by  both  F.  M.  and  Annie  Brown,  Is  to  be 
held  subject  to  the  payment  of  all  debts 
against  the  estate  of  F.  M.  Brown,  except 
the  individual  debts  of  F.  M.  Brown  to  May 
and  Ernest  Brown,  and  which  is  to  be  dis- 
charged from  the  separate  estate  of  F.  M. 
Brown  as  aforesaid." 

In  this  inventory  there  was  listed  numer- 
ous items  of  real  and  personal  property  the 
values  of  which  aggregated  $63,865.75;  also, 
several     promissory     notes     and     accounts 
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amounting  to  several  thousand  dollars  addi- 
tional. 

After  the  death  of  Frank  M.  l^rown,  his 
surrivlng  wife,  Mis.  Annie  Brown,  procured 
deeds  In  her  favor  from  Ross,  Langston,  F. 
P.,  and  May  Brown,  through  which  Mrs. 
Moss  (formerly  Mrs.  Annie  Brown)  claims 
the  interests  of  the  grantors  in  their  moth- 
er's estate  as  well  as  their  father's  estate. 
The  estate  of  Frank  M.  Brown  was  finally 
partitioned  and  settled  upon  the  application 
for  such  partition  filed  in  the  probate  court 
by  the  guardian  of  the  estate  of  Einest 
Brown,  then  a  minor.  In  that  application 
it  was  alleged  that  Ross,  Langston,  F.  P., 
and  May  Brown  had  conveyed  to  Mrs.  Annie 
Brown  their  Interests  In  the  community  es- 
tate of  Frank  M.  and  Allle  D.  Brown.  May 
Brown  by  an  Instrument  in  writing  waived 
the  issuance  and  service  of  notice  of  the 
application  and  entered  her  appearance  for 
the  purposes  of  the  distribution  and  final 
settlement  of  the  estate  of  Frank  M.  Brown 
to  be  thereafter  effected  at  the  September 
term,  1004,  of  the  probate  court  of  Erath 
county.  On  September  26,  1904,  that  court 
entered  an  order  partitioning  the  estate  in 
accordance  with  the  following  finding  ap- 
pearing in  the  decree  of  partition:  "It  fur- 
ther apflears  to  the  court  from  the  evidence, 
and  it  is  so  ordered,  adjudged,  and  decreed, 
that  the  estate  of  F.  M.  Brown  in  regard  to 
its  community  character  between  himself 
and  his  first  deceased  wife,  Allle  D.  Brown, 
and  the  separate  property  of  F.  M.  Blown, 
between  the  death  of  his  first  wife  and  the 
marriage  to  his  second  wife,  and  the  com- 
munity character  thereof  as  between  F.  M. 
Brown  and  his  present  wife,  Annie  Brown, 
and  the  general  nature  and  character  of  said 
estate  in  all  of  those  respects.  Is  as  stated 
in  the  schedule  and  appraisement  on  file 
among  the  papers  of  this  case  and  as  is 
represented  In  the  papers  on  file  herelh  re- 
ferring thereto,  which  papers,  schedule,  and 
appraisement  are  here  referred  to  and  adopt- 
ed as  a  part  of  this  judgment,  and  that  by 
reason  thereof  the  only  practical  way  of  ar- 
riving at  the  proportion  that  each  party  is 
entitled  to  in  said  estate  is  by  estimating 
the  money  value  with  reference  to  the  en- 
tire estate  of  each  distributee  thereof.  Said 
method  Is  hereby  adopted,  and  it  is  ordered, 
adjudged,  and  decreed  by  the  court  that  of 
the  total  value  of  the  estate  the  minor  Er- 
nest Brown  Is  entitled  to  $6,385  in  money 
value,  and  that  Madge  and  Flossy  Brown 
are  each  entitled  to  $4,283  in  money  value 
thereof,  and  that  Mrs.  Annie  Brown,  on  ac- 
count of  her  community  Interest  In  said  es- 
tate and  her  interest  as  an  heir  and  as  the 
purchaser  of  the  interest  of  Ross  Brown, 
May  Brown,  Langston  Brown,  and  Perkins 
Brown,  Is  entitled  to  the  remainder  of  said 
estate." 

The  deed  executed  by  May  Brown  to  Mrs. 
Annie  Brown  referred  to  above  recited  a  con- 
slderatton  of  $3,S80  paid  and  the  assumption 


by  the  grantee  of  any  indebtedness  that  the 
grantor  owe  to  the  estate  of  Frank  M.  Brown, 
deceased,  and  the  property  conveyed  was 
described  as  "all  and  singular  my  Interest 
of  any  and  every  kind  In  and  to  the  estate 
of  Frank  M.  Brown,  deceased,  and  to  any 
and  all  property,  real,  personal  or  mixed, 
of  every  kind  that  I  may  now  or  might  here- 
after be  eatitled  to  as  one  of  the  heirs  of 
Frank  M.  Brown,  deceased,"  with  a  further 
recital,  reading:  "It  is  expressly  understood 
that  the  said  Frank  M  Brown,  deceased, 
In  his  lifetime  settled,  adjusted,  and  paid  to 
me,  and  I  received  the  same  from  him,  full 
and  absolute  payment  of  any  and  every  thing 
that  I  was  entitled  to  in  the  community  es- 
tate of  the  said  Frank  M.  Brown  and  his 
first  wife,  Allle  D.  Brown,  deceased,  my 
mother,  and  that  I  am  not  entitled  now  to 
anything  whatever  on  account  of  the  com- 
munity Interest  of  my  said  deceased  mother 
In  the  community  estate  of  herself  and  her 
husband,  Frank  M.  Brown,  of  which  the 
said  Frank  M.  Brown  qualified  as  surviving 
administrator  and  as  such  fully  settled  with 
me,  so  that.  In  so  far  as  I  am  concerned, 
or  any  interest  I  may  have  ever  had,  my 
interest  In  said  community  estate  has  been 
paid  to  me,  so  that  Frank  M.  Brown  took 
said  community  property  as  his  own  separate 
and  individual  property  free  from  any  claims 
that  may  have  had  and  passed  into  the  pos- 
session and  ownership  of  the  said  Frank  M. 
Brown,  and  constituted  and  still  constitutes 
a  part  of  the  estate  of  Frank  M.  Brown,  de- 
ceased, which,  as  an  heir  of  the  said  Frank 
M.  Brown,  I  am  now  conveying  by  this  In- 
strument to  the  said  Mrs.  Annie  Brown." 

May  Slack,  formerly  May  Brown,  joined 
by  her  husband,  H.  E.  Slack,  instituted  this 
suit  against  Mrs.  Annie  Moss,  formerly  Mrs. 
Annie  Brown,  and  her  husband,  S.  E.  Moss, 
and  Madge  and  Flossie  Brown,  to  recover 
the  Interest  inherited  by  her  from  her  mother 
in  the  community  estate  of  Mrs.  Allle  D. 
Brown  and  Frank  M.  Brown  and  for  parti- 
tion. 

In  another  count  of  her  petition  she  alleged 
that  she  was  induced  to  execute  the  convey- 
ance In  favor  of  Mrs.  Annie  Brown  by  fraud- 
ulent misrepresentations  by  the  grantee,  and 
she  sought  a  cancellation  of  said  deed  by 
reason  of  such  fraud,  and  in  the  alternative 
to  recover  damages  sustained  by  her  as  a 
result  of  such  fraud,  in  the  event  she  should 
be  denied  a  recovery  of  the  property  for 
which  she  sued.  At  the  conclusion  of  the 
evidence,  the  court  instructed  a  verdict  In 
favor  of  Mrs.  Moss  and  her  two  children 
against  Mrs.  Slack  for  all  the  property  wlilch 
had  been  administered  in  the  probate  pro- 
ceedings upon  the  estate  of  Frank  M.  Btown, 
and  from  a  judt^ment  In  accordance  with  that 
verdict  plaintiff  has  appealed. 

The  peremptory  instruction  was  given  up- 
on the  theory  that  the  decree  of  partition 
by  the  county  court  in  the  administration 
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of  Frank  M.  Brown's  estate  was  an  adjndica- 
tion  of  api>ellant'B  Interest  In  her  mother's 
estate  as  well  as  her  Interest  in  her  father's 
estate,  and,  as  that  decree  had  become  final, 
it  precludes  a  recovery  in  this  suit  of  any 
further  interest  in  the  property  embraced  in 
that  decree. 

[1]  It  has  been  settled  by  many  decisions 
of  our  Supreme  Court  that  a  decree  of  court 
partitioning  property  as  belonging  to  the 
estate  of  one  parent,  when  the  heirs  of  that 
parent  are  parties  to  the  suit,  does  not  affect 
the  Interests  of  those  heirs  in  the  same  prop- 
erty Inherited  from  another  parent.  See  Cole 
V.  Grigsby,  80  Tex.  229,  35  8.  W.  792;  Ca- 
ruth  T.  Grigsby,  57  Tex.  259;  Thompson  v. 
Cragg,  24  Tex.  682.  See,  also,  Rudd  t.  John- 
son, 60  Tex.  91.  We  think  the  rule  thus 
announced  is  applicable  here,  and  that  the 
court  erred  in  giving  the  instruction  now  un- 
der discussion,  particularly  in  view  of  the 
attack  made  on  the  deed  by  May  Slack. 

[2]  Appellees  have  cited  numerous  decisions 
announcing  the  familiar  rule  that  our  probate 
courts  are  courts  of  general  Jurisdiction  with- 
in the  scope  of  the  powers  conferred  by  our 
statutes,  and  that  when  the  probate  court 
acquires  jurisdiction  of  an  estate  all  parties 
interested  therein  are  bound  by  all  the  pro- 
ceedings. Among  the  decisions  cited  are 
Clapps'  Executors  v.  Branch,  11  Tex.  Civ. 
App.  203,  32  S.  W.  735;  Tlboldl  v.  Palms, 
34  Tex.  dv.  App.  318,  78  S.  W.  726;  Id., 
97  Tex.  414,  79  S.  W.  23. 

[3]  While  the  probate  court  acquired  Jurls- 
dlctlon  over  the  estate  of  Frank  M.  Brown, 
it  did  not  acquire  jurisdiction  over  the  es- 
tate of  Mrs.  Allle  D.  Brown.  The  allegation 
by  Ernest  Brown,  In  his  application  for  a 
partition,  that  Mrs.  Annie  Brown  had  pur- 
chased appellant's  interest  in  the  estate  of 
Mrs.  Allie  D.  Brown,  and  the  acceptance  by 
appellant  of  notice  of  that  application,  could 
not  operate  to  confer  jurisdiction  ujKin  the 
probate  court  to  determine  that  issue  and 
to  give  efCect  to  that  conveyance.  The  only 
estate  which  the  court  was  then  administer- 
ing was  that  of  Frank  M^  Brown,  and  not 
the  estate  of  Mrs.  Allie  D.  Brown,  or  any 
other  person,  and  the  decree  of  partition  is 
void  in  80  far  as  it  purports  to  settle  the 
rights  of  appellant  in  her  mother's  estate, 
and  hence  was  subject  to  a  collateral  attack 
to  that  extent. 

In  the  application  of  Ernest  Brown  for 
partition  of  his  father's  estate,  it  was  alleged 
that  Mrs.  Annie  Moss  had  purchased  the 
Interests  of  Ross,  Langston,  F.  P.,  and  May 
Brown;  but  neither  in  that  application  nor 
in  any  other  pleading  was  there  an  allega- 
tion that  those  Interests  belonged  to  the  es- 
tate of  Frank  M.  Brown,  deceased.  Hence 
in  no  event  can  it  be  said  that  the  decree 
of  partition  was  an  adjudication  of  the  claim 
now  asserted  by  May  Slack  against  Mrs. 
Moss.  Moore  v.  Snowball,  98  Tex.  16,  81  S. 
W.  6,  66  L.  R.  A.  746,  107  Am.  St.  Rep.  696. 


Certain  property  conveyed  to  Mm.  Annie 
Brown  during  her  marriage  with  Frank  M. 
Brown  and  claimed  by  her  as  her  sQiarate 
property  was  not  embraced  in  the  adminis- 
tration upon  the  estate  of  Frank  M.  Brown. 
Appellant  May  Slack  recovered  a  jadgmoit 
for  an  interest  in  this  property  upon  h^ 
contention  that  the  same  belonged  to  the 
community  estate  of  Mrs.  Allie  D.  Brown  and 
Frank  M.  Brown.  From  that  part  of  the 
Judgment  Mrs.  Moss  has  appealed. 

She  insists  that  the  court  erred  in  over- 
ruling her  special  exception  to  plaintiff's  pe- 
tition, urging  the  defense  of  limitation,  in 
that  it  is  alleged  in  the  petition  that  the  deed 
from  May  Brown  to  Mrs.  Annie  Brown  was 
dated  January  2, 1904;  that  the  third  am«id- 
ed  original  petition  upon  which  plaintiff 
went  to  trial  was  filed  November  21,  1910: 
that  that  petition  shows  on  Its  face  to  be  an 
amendment  to  the  second  amended  original 
petition  filed  October  14,  1909,  more  than 
five  years  after  the  alleged  date  of  the  deed. 
The  transcript  does  not  show  whoa  the  orig- 
inal petition  was  filed. 

[4,  S]  The  testimony  of  the  district  clerk 
appearing  in  the  statement  of  facts  shows 
that  the  original  petition  was  filed  January 
2,  1906,  Just  two  years  after  the  allied  date 
of  the  deed.  Appellant  insists  that  this  can- 
not be  looked  to  in  aid  of  the  ruling  on  the 
exception,  and  we  agree  with  this  contention : 
but,  when  we  do  so,  it  does  not  affirmatively 
appear  from  the  pleadings  when  the  original 
petition  was  filed,  and  therefore  we  cannot 
say  that  the  court  erred  in  the  ruling  now 
under  discussion. 

ObJectioDs  were  made  to  the  testimony  of 
Mrs.  Slack  in  support  of  her  allegations 
that  the  deed  by  her  to  Mrs.  Annie  Mos.s 
was  obtained  through  fraudulent  misrepre- 
sentations on  the  part  of  the  grantee.  One 
gronpd  ot  objection  was  that  the  decree  of 
the  probate  court  discussed  above  precluded 
plaintiff  from  questioning  the  validity  of 
the  deed.  For  the  reasons  above  given, 
this  ground  ojf  objection  is  untenable.  An- 
other ground  of  objection  was  that  plaintiff 
closed  her  case  without  Introducing  any  evi- 
dence to  sustain  her  allegation  of  fraudu- 
lent misrepresentations,  and  that  the  testi- 
mony offered  was  admitted  after  Mrs.  Moss 
had  closed  her  case  and  after  her  witness, 
by  whom  she  would  have  rebutted  the  tes- 
timony of  Mrs.  Slack,  had  been  excused.  As 
this  ground  of  objection  will  not  likely  arise 
on  another  trial,  it  will  not  be  discussed. 

Mrs.  Slack,  after  testifying  that  she  was  an 
educated  person,  was  permitted  to  testify 
that  she  signed  the  deed  in  ignorance  of 
certain  recitals  therein;  the  grounds  of  ob- 
jection being  that  there  was  no  evidence 
tending  to  show  a  sufficient  excuse  in  law 
for  her  failure  to  read  the  instrument  and 
to  know  all  of  its  contents.  We  think  that 
the  testimony  of  Mrs.  Slack,  taken  as  «• 
whole,  was  sufficient  to  establish  a  predicate 
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for  the  admission  of  this  testimony.  Other 
objections  to  the  testimony  of  Mrs.  Slack, 
upon  the  ground  that  it  was  aH>arent  from 
the  petition  that  her  cause  of  action  was 
barred  by  limitation,  are  overruled  In  view 
of  wliat  we  have  said  already. 

[6]  One  of  the  appellant's  attorneys,  In 
making  the  closing  argument  in  the  case, 
used  the  following  language:  "The  whole 
testimony  in  this  case  shows  that  this  old 
woman,  Annie  Brown,  bad  in  her  mind  at 
the  tUne  she  married  F.  M.  Brown  with  her 
health,  strength,  and  good  looks,  the  purpose 
of  getting  possession  of  all  of  the  property 
belonging  to  F.  M.  Brown  and  his  first  wife, 
the  mother  of  the  plaintiff  May  Slack,  and, 
in  order  to  accomplish  this  purpose,  soon 
after  she  was  married  to  Brown,  had  Brown 
to  make  $3,000  or  $4,000  improvements  on 
the  homestead  of  Brown  and  his  first  wife; 
that  she  then  expended  Brown's  money  for 
fine  clothes,  and  dressed  herself  in  gilded 
attire  and  diamonds,  and,  in  this  house  that 
she  had  improved  and  belonged  to  Brown  and 
his  first  wife,  she  would  pull  off  social 
stunts,  and  in  that  way  absorbed  the  estate 
of  Brown  and  his  first  wife;  that,  as  soon 
as  she  got  possession  of  the  last  piece  of 
property  from  Brown,  Brown  mysteriously 
died,  and  she  then  went  to  Dallas  with  all 
of  Brown's  money  and  married  another  man." 

Error  has  been  assigned  to  the  action 
of  the  court  in  overruling  an  exception  made 
to  this  argument;  the  ground  of  objection 
thereto  being  that  the  language  used  had 
no  support  in '  the  evidence,  in  that  no  testi- 
mony had  been  introduced  to  show  that 
Mrs.  Moss  bad  indulged  in  the  extravagances 
of  attire,  social  stunts,  or  that  her  husband 
had  mysteriously  died.  In  the  brief  filed  for 
Mrs.  Slack,  we  are  cited  to  no  evidence 
tending  to  warrant  the  charges  so  made  in 
the  argument,  and,  as  the  same  were  highly 
infiammatory  and  calculated  to  prejudice 
the  jury  against  Mrs.  Moss,  it  constitutes  re- 
versible error. 

Many  other  assignments  are  presented 
upon  the  findings  of  the  jury  and  the  Judg- 
ment entered  thereon  upon  this  branch  of 
the  case;  but,  as  the  judgment  must  be  re- 
versed, it  is  unnecessary  to  discuss  them. 

For  the  errors  noted  above,  the  judgment 
in  all  the  particulars  noted  is  reversed,  and 
the  cause  remanded. 

On  Motion  for  Rehearing. 

The  recitals  in  our  original  opinion  that 
Ernest  Brown,  in  his  application  for  parti- 
tion of  the  estate  of  F.  M.  Brown,  alleged 
that  Ross,  Langston,  F.  P.,  and  May  Brown 
bad  conveyed  to  Mrs.  Annie  Brown  all  their 
interests  in  their  mother's  estate  as  well  as 
in  their  father's  estate,  were  erroneous.  In 
the  application  referred  to,  it  was  alleged 
that  those  conveyances  embraced  all  the  in- 


terests of  the  grantors  in  the  estate  of  F. 
M.  Brown,  deceased;  but  the  application 
contained  no  allegation  that  the  Interests  of 
the  grantors  in  their  mother's  estate  were 
conveyed  to  Mrs.  Annie  Brown.  This  cor- 
rection adds  cogency  to  the  reasons  advanced 
for  the  reversal  of  the  judgment  rendered 
in  favor  of  Mrs.  Moss  against  Mrs.  Slack, 
and  the  motion  for  rehearing  filed  by  the 
former  is  overruled. 


ST.  LOUIS  &  S.  F.  R.  CO.  t.  MATIX)CK. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Dec.  2,  1911.     Kehearing  Denied 

Dec.  23,  1911.) 

1.  Reicoval   or  Causes    (f   26*)  —  Diverse  . 

CiTIZERSHIP. 

Where  neither  party  to  a  suit  is  a  resi- 
dent of  the  state  where  It  is  begun,  there  is 
no  right  of  removal  to  the  federal  courts  on 
the  ground  of  diversity  of  citizenship. 

[Bid.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  §§  60-63;  Dec.  Dig.  {  26.*] 

2.  Depositions    ({   45*)— Intbbbooatobies— 

Statuteh. 

Under  the  statute,  the  party  taking  depo- 
sitions may  file  interrogatories  and  serve  no- 
tice upon  the_  adverse  party,  who  is  entitled 
to  cross-examine,  by  cross-interrogatories  filed 
before  the  issuance  of  the  commission;  but,  if 
cross-interrogatories  are  not  filed,  the  adverse 
party,  if  he  wishes  further  information  from 
the  deponent,  must  make  him  his  own  witness, 
propounding  direct  interrogatories  and  giving 
the  opposite  party  notice  and  opportunity  to 
cross-examine,  and  hence  such  direct  interrog- 
atories are  objectionable  if  they  propound  lead- 
ing questions. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  {  67;  Dec.  Dig.  |  45.*] 

3.  Appeal  ano  Ebbob  (|  1058*)— Review- 
Harmless  Erbob. 

The  exclusion  of  the  profFered  testimony 
of  a  witness  is  not  prejudicial  error  where  the 
same  witness  and  other  witnesses  later  testi- 
fy to  the  facts  sought  to  be  shown  by  the 
proffer. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  4195,  4200-4206;  Dec. 
Dig.  g  1058.*] 

4.  Master  ano  Servant  (|  291*)— Actions— 
Instructions. 

A  petition  by  plaintiff,  a  brakeman,  alleged 
that  a  coupling  failed,  that  plaintiff  in  the  dis- 
charge of  his  duty  and  after  the  engineer  had 
given  a  stop  signal,  went  between  the  cars  to 
open  and  adjust  the  knuckle,  and  that  the  en- 
gineer, without  any  signal  or  warning,  neg- 
ligently moved  the  car  upon  which  plaintiff 
was  working,  and  thus  crushed  plaintiff's  hand. 
Rtli  that,  as  the  gist  of  the  negligence  alleg- 
ed was  the  moving  of  the  train  while  plain- 
tiff was  between  the  cars,  an  instruction  au- 
thorizing a  recovery  by  plaintiff,  without  a 
finding  that  the  train  was  moved  without  a 
signal,  was  not  erroneons. 
.  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1136;   Dee.  Dig.  %  291.*] 

6.  Triai.  (S  141*)  —  Questions  or  Law  for 
Court. 

In  an  action  by  a  brakeman  injured  while 
opening  the  knuckle  on  a  car  so  that  a 
conpllng  might  be  made,  where  the  uncontro- 
verted  evidence  showed  that  the  engine  was 
operated  exclusively  by  signals,  the  question 
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aa  to  the  daty  of  the  engineer  to  obey  signals 
was  one  of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  336;   Dec.  Dig.  {  141.*] 

6.  Appeai  and  Ebbob  (I  1062*)— Review— 
Habmless  Eibbob. 

In  an  action  by  a  brakeman  injured  by  the 
backing  down  of  the  engine  upon  a  car  on 
which  he  was  working,  where  the  court  was 
authorized  as  a  matter  of  law  to  charge  that 
it  was  the  duty  of  the  engineer  to  obey  sig- 
nals, a  charge  submitting  that  question  to  the 
jury  was  not  prejudicial  to  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4212-4218;  Dec.  Dig.  | 
1062.*] 

7.  Mabtbb  aitd  Servant  ({  297*)— Injuries 
10  Servant— Actions— Instbuctions. 

In  an  action  by  a  brakeman  injured  by 
the  backing  of  the  engine  against  a  car  on 
which  he  was  working,  a  charge  authorizing 
a  recovery  if  the  engineer,  in  the  exercise  of 
ordinary  care  and  by  the  use  of  the  means  at 
hand,  could  have  stopped  the  engine  in  obedi- 
ence to  signals,  did  not  warrant  a  finding  that 
when  the  engineer  was  given  a  signal  to  stop 
he  was  under  an  absolute  duty  to  stop  the  en- 
gine. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1197;   Dec.  Dig.  §  297.*] 

8.  Tbiai.  (S  295*)— Instbtjotionb— Constbuo- 
TioN  AS  A  Whole. 

In  an  action  by  a  brakeman  injured  by  the 
backing  down  of  the  train  upon  the  car  on 
which  he  was  working,  a  charge  authorizing^  a 
recovery  in  case  the  engineer,  in  the  exercise 
of  ordinary  care,  and  by  the  use  of  the  means 
at  hand,  could  have  stopped  the  engine  in  obe- 
dience to  a  signal  given,  when  construed  with 
the  entire  charge,  other  paragraphs  of  which 
told  the  jury  that,  if  the  engineer  obeyed  the 
signal  to  stop  the  engine,  and  did  stop  it  in 
the  nsual  manner,  then  no  recovery  could  be 
had,  was  not  erroneous  in  informing  the  jury 
that  the  engineer  was  under  an  absolute  duty 
to  stop  the  engine  as  soon  as  he  received  the 
signaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  703-717;   Dec.  Dig.  §  295.*] 

9.  Triai,  (|296*>— .Inbtbuctionb— Constbtjo- 
noN  AS  a  Whole. 

In  an  action  by  a  brakeman  injured  by 
the  backing  down  of  a  train  upon  the  car  on 
which  he  was  working,  a  charge  authorizing  a 
recovery  if  the  engineer  failed  to  obey  a  signal 
to  stop  the  engine,  when  considered  with  that 
portion  of  the  charge  permitting  the  jury  to 
find  that  the  engineer  was  negligent  if  he  failed 
to  obey  a  signal  and  permitted  the  engine  and 
cars  to  move  backward  until  they  collided,  did 
not  inform  the  jury  that  it  was  the  duty  of 
the  engineer  to  stop  the  engine  as  quickly  as 
possible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  703-717;   Dec.  Dig.  §  296.*] 

10.  Masteb  and  Sebvant  (§  291*)- Injuries 
TO  Servant— INSIRUCTION^—APPLICABILI- 
TT  TO  Fleadinos. 

In  an  action  by  a  brakeman  injured  by 
the  backing  down  of  a  train  upon  the  cars  be- 
tween which  he  was  working,  a  charge  that,  if 
the  engineer  failed  to  obey  a  signal  to  stop, 
he  was  guilty  of  negligence,  was  applicable  to 
the  allegations  of  the  petition  that  the  signal 
was  given  the  engineer  to  stop  so  that  plaintiff 
might  go  between  the  cars,  and  that  he  relied 
upon  the  engineer  to  stop  the  train,  as  it  was 
bis  duty  to  do,  but  that  the  engineer  failed  to 
stop,  for,  the  engineer  having  knowledge  that 
the  brakeman  was  between  the  cars,  it  would 


be  bis  duty  to  exercise  ordtnary  can  to  obej 
the  signals  and  avoid  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1136;    Dec  Dig.  i  291.«1 

11.  Trial  {|  260*)- iNSTRucnoNs— Inbtbuc- 
TiONs  Covered  bt  Others. 

The  refusal  of  a  requested  charge  covered 
by  the  charge  as  given  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  |§  651-659;   Dec.  Dig.  {  260.*] 

12.  Appeal   and    Ebbob    (8   731*)— Assign- 
UENTB  OF  Ebbob- Requisites. 

An  assignment  of  error,  in  a  personal  io- 
jury  case,  that  the  verdict  is  greatly  excessive, 
is  too  indefinite  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3017;   Dec.  Dig.  §  731.*] 

13.  Appeal  and  Error  (i  302*)- Motion  for 
New  Tbiait-Gbounds. 

A  ground  alleged  in  a  motion  for  new 
trial  in  an  action  for  personal  injuries  that 
the  verdict  is  excessive,  without  pointing  out 
wherein  it  is  excessive,  is  too  general  to  be 
considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1744-1752;    Dec.  Dig.  { 

Appeal  from  District  Conrt,  Grayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Action  by  Rains  Matlock  against  the  St 
liOnis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Andrews,  Ball  ft  Streetman  and  Head, 
Smith  &  Head,  for  appellant  Wolfe,  Max- 
ey,  Wood  ft  Haven  and  B.  F.  Gafford,  for 
appellee. 

TALBOT,  J.  On  March  22,  1910,  appel- 
lee Instituted  this  suit  against  appellant,  al- 
leging that  appellee  was  a  citizen  of  the 
state  of  Oklahoma;  that  appellant  was  a 
citizen  of  the  state  of  Missouri;  that  appel- 
lant was  engaged  In  operating  lines  of  rail- 
way extending  through  the  states  of  Okla- 
homa and  Texas  over  which  It  operates 
freight  and  passenger  trains;  that  on  the 
27th  day  of  December,  1909,  appellee  was  in 
the  employ  of  appellant  as  a  railway  brake- 
man;  that  while  In  the  performance  of  his 
duties  as  such,  and  while  coupling  cars  at 
Weleetka,  Okl.,  by  reason  of  the  negligence 
of  appellant's  engineer,  in  the  operation  of 
his  engine,  his  right  hand  was  caught  be- 
tween the  drawheads  and  coupling  apparatus 
on  the  cars  and  so  injured  as  to  render  am- 
putation of  the  same  necessary.  Appellant 
presented  petition  and  bond  to  remove  the 
cause  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 
which  petition  was  by  the  district  court  de- 
nied. To  the  merits  appellant  answered  by 
pleading  a  general  denial,  assumed  risk,  and 
contributory  negligence.  On  October  27, 
1910,  the  cause  was  tried  before  the  court 
and  a  Jury  and  resulted  in  a  verdict  and 
Judgment  in  favor  of  appellee  for  $10,000. 
Appellant  presented  its  motion  for  a  new 
trial,  which   was,  by  the  court,    oTermledL 
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and  notice  of  appeal  was  given,  the  appeal 
perfected,  and  the  cause  brought  to  this 
court  for  review. 

The  evidence  was  sufficient  to  sustain  the 
material  allegations  of  the  plaintiff's  peti- 
tion and  to  Justify  the  conclusion  that  he 
was  not  grnllty  of  contributory  negligence. 

[1]  The  first  assignment  of  error  complains 
that  the  court  erred  in  denying  defendant's 
petition  for  a  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas.  This  assignment 
will  be  overruled.  Where  neither  of  the  par- 
ties to  a  suit  is  a  resident  of  the  state  where 
the  suit  is  filed,  there  is  no  right  of  remov- 
al to  the  Circuit  Court  of  the  United  States 
on  the  ground  of  diverse  citizenship.  We 
so  held  in  the  case  of  Bailway  Co.  v.  Klser, 
136  S.  W.  853,  and  further  consideration  of 
the  question  has  not  led  us  to  a  different 
conclusion. 

[2]  The  second  assignment  of  error  is: 
"The  court  erred  in  sustaining  plaintiff's  mo- 
tion to  strike  out  portions  of  the  deposition 
of  O.  E.  Henderson  taken  by  defendant  as 
appears  from  defendant's  bill  of  exceptions 
No.  2."  Two  propositions  are  presented  un- 
der this  assignment,  as  follows:  (1)  When 
the  deposition  of  a  witness  is  offered  by  one 
party  to  a  lawsuit  adverse  to  the  claim  of 
the  other  party,  the  court,  in  the  exercise  of 
a  sound  Judicial  discretion,  should  permit 
a  reasonable  cross-examination  of  the  wit- 
ness by  the  other  party,  either  by  penult- 
ting  the  witness  to  be  cross-examined  In  per- 
son, or  by  Interrogatories  propounded  and  a 
deposition  taken  for  that  purpose,  or  by 
any  other  method  recognized  by  the  law  for 
the  production  of  testimony  before  the  court 
(2)  U  a  party  to  a  lawsuit  la  deprived  of 
the  right  to  cross-examine  a  witness  of  tlie 
other  party  by  the  action  of  the  court,  the 
Judgment  will  be  reversed  If  probable  injury 
to  him  result  therefrom.  It  appears  that  ap- 
pellee propounded  interrogatories  to,  and  on 
the  30th  day  of  March,  1910,  took  the  dep- 
ositions of,  O.  E.  Henderson  before  Warren 
H.  Brown,  notary  public,  and  same  were  re- 
turned and  filed  in  court  Subsequently,  ap- 
pellant filed  interrogatories,  procured  a  com- 
mission, and  took  the  depositions  of  the 
same  witness  before  S.  N.  Hurd,  notary  pub- 
lic, on  May  13,  1910.  Appellee  moved  to 
quash  portions  of  the  answers  In  the  latter 
depositions,  on  the  grounds  that  said  answers 
were  leading  and  suggestive  and  not  respon- 
sive to  the  interrogatory  propounded,  and 
said  motion  was  sustained.  It  is  admitted 
that  the  questions  and  answers  quashed  were 
subject  to  the  objection  that  the  questions 
-were  leading  and  suggested  the  answer  de- 
sired; but  it  is  contended  that  the  appel- 
lant bad  secured  a  written  statement  from 
the  witness  relative  to  how  the  accident,  re- 
sulting in  appellee's  Injury,  happened,  prior 
to  the  taking  of  his  deposition  by  appellee, 
that  said  deposition  was  materially  at  vori- 


ance  with  the  written  statement  previously 
obtained  by  appellant,  and  tliat,  when  appel- 
lant discovered  such  variance.  It  had  a  right, 
especially  in  view  of  the  fact  that  the  wit- 
ness was  a  nonresident,  to  cross-examine  him 
upon  the  matters  involved,  by  retaking  his 
depositions,  and  to  use  leading  questions  In 
so  doing.  In  this  contention  we  do  not  con- 
cur. The  method  of  securing  the  testimony 
of  a  witness  by  deposition  is  explicitly  pre- 
scribed by  our  statute.  Under  this  statute, 
if  a  party  to  a  suit  flies  interrogatories  for 
the  purpose  of  taking  the  deposition  of  a 
witness,  and  notice  thereof  is  served  on  the 
adverse  party,  to  entitle  the  latter  to  cross- 
examine  the  witness  by  propounding  to  him 
leading  questions,  he  must  file  cross-inter- 
rogatories before  the  issuance  of  the  commis- 
sion. If,  after  due  notice,  he  fails  to  file 
cross-interrogatories  within  the  time  allow- 
ed for  the  issuance  of  the  commission,  and 
the  same  is  issued  and  the  depositions  tak- 
en, and  he  desires  thereafter  to  obtain  other 
or  additional  testimony  from  the  witness, 
he  must  propound  direct  Interrogatories  to 
him  and  give  the  opiwslte  party  notice,  and 
in  such  case  the  witness  becomes  his  witness, 
and  leading  questions  are  subject  to  objec- 
tion. 

[9]  But,  however  this  may  be,  we  are  in- 
clined to  think  the  action  of  the  court  in  this 
matter  does  not  constitute  reversible  error 
for  the  reason  that  the  material  testimony 
excluded,  in  substance,  was  embraced  in  oth- 
er testimony  of  the  same  witness  and  other 
witnesses. 

[41  It  is  assigned  that  the  court  erred  in 
the  following  portions  of  its  general  charge 
to  the  Jury,  namely:  "Now,  bearing  in  mind 
the  foregoing  Instructions,  if  you  believe 
from  the  evidence  that  on  the  occasion  In 
question  it  became  his  duty,  in  the  perform- 
ance of  his  work  under  his  employment,  for 
plaintiff  to  open  and  adjust  the  knuckle  on 
a  car  that  was  standing  on  a  side  track  In 
said  town  of  Weleetka  so  that  said  car  could 
be  coupled  onto  another  car  attached  to 
the  engine  that  was  being  backed  down  said 
track;  and  if  you  further  believe  from  the 
evidence  that  plaintiff  signaled  to  the  en- 
gineer operating  said  engine  to  stop  same  so 
that  plaintiff  could  go  In  between  said  cars 
to  adjust  said  knuckle;  and  If  you  further 
believe  from  the  evidence  that  said  engineer 
did  stop  his  engine  and  the  cars  attached 
thereto,  and  that  thereupon  plaintiff  went  In 
between  the  cars  standing  on  the  side  track 
and  the  cars  attached  to  said  engine  to  ad- 
Just  the  knuckle  of  said  car ;  and  if  you  fur- 
ther believe  from  the  evidence  that  while 
plaintiff  was  so  engaged,  if  you  find  be  was 
so  engaged,  said  en^eer  caused  and  per- 
mitted the  engine  and  cars  attached  there- 
to to  move  backward  and  come  in  contact 
with  the  car  with  which  plaintiff  was  work- 
ing, if  you  find  he  was  working  with  said 
car,  and  thereby  injured  plaintiff  in  his  right 
hand;   and  if  you  further  believe  from  tbe 
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evidence  tbat  In  causing  and  permitting  said 
engine  and  cars  to  move  backward  at  said 
time  until  they  struck  the  other  car,  If  yon 
find  he  did  cause  and  permit  same  to  so 
move  backward,  said  engineer  was  guilty  of 
negligence,  as  that  term  has  been  hereinbe- 
fore defined  to  you,  and  that  such  negligence. 
If  any,  was  the  direct  and  proximate  cause 
of  the  injury  to  plaintiff's  hand — then  you 
will  find  for  plaintiff  and  assess  his  damages 
as  hereinafter  directed,  unless  you  should 
find  for  defendant  under  other  instructions 
given  you."  It  is  contended  that  this  charge 
is  erroneous  in  that  it  is  not  confined  to  the 
negligence  charged  in  the  petition ;  that  the 
petition  charged  negligence  in  starting  the 
engine  after  it  stopped  without  a  signal  to 
start  and  without  any  warning  to  appellee, 
whereas,  the  charge  submits  the  issue  of 
stopping  the  engine  for  appellee  to  go  be- 
tween the  cars  and  starting  it  at  a  time 
when  he  was  between  the  cars.  The  allega- 
tions of  negligence  to  which  this  assignment 
relates  are  as  follows:  "While  engaged  in 
the  performance  of  the  work  in  which  plain- 
tiff and  the  other  members  of  the  train  crew 
were  engaged  In  Weleetka,  in  the  state  of 
Oklahoma,  it  became  necessary  to  make  a 
coupling  of  a  car  attached  to  the  engine  with 
a  car  tliat  was  on  the  side  track.  That  when 
said  coupling  was  attempted  to  be  made  by 
bhoving  the  car  attached  to  the  mgine 
against  the  other  car,  the  coupling  faUed  to 
make,  thereupon  It  became  necessary,  and 
was  plalntifTs  duty,  to  open  and  adjust 
the  knuckle  on  the  car  that  was  standing 
on  the  side  track.  That  under  the  usual  and 
customary  practice  and  proper  method  of 
operating  the  engine,  the  engineer  operates 
same  by  signals.  In  order  for  plaintiff  to 
adjust  the  knuckle  on  said  car,  a  stop  sig- 
nal was  given  the  engineer  to  stop  said  en- 
gine, which  he  obeyed,  and  the  engine  and 
cars  attached  thereto  were  stopped.  Plain- 
tiff then  went  between  the  cars  to  adjust  the 
knuckle  with  bia  hands,  and  while  so  en- 
gaged, without  any  signal  so  to  do,  and  when 
no  signal  therefor  had  been  given  him,  the 
engineer,  without  giving  any  warning,  negli- 
gently caused  the  engine  and  cars  attached 
thereto  to  move  backward,  and  plaintiff's  right 
hand  was  caught  between  the  drawheads  and 
coupling  apparatus  on  the  cars,  and  the 
muscles,  flesh,  and  bones  thereof  so  bruised, 
lacerated,  torn,  and  broken  as  to  render  its 
amputation  necessary."  We  do  not  think 
the  court's  charge  materially  departs  from 
the  allegations  of  the  petition.  The  real 
ground  or  gist  of  the  negligence  alleged  is, 
iis  submitted  in  the  charge  of  the  court,  the 
starting  and  moving  of  the  engine  back  by 
the  engineer  after  the  same  had  been  stop- 
ped, while  the  plaintiff  was  between  the  cars 
adjusting  the  knuckle,  thereby  causing  his 
hand  to  be  caught  and  injured,  and  it  is  not 
probable  that  the  failure  of  the  charge  to 
require  the  jury  to  find,  in  order  to  return 
a  verdict  for  the  plaintiff  cm  this  pliase  of 


the  case,  that  such  starting  and  tmckward 
movement  of  the  train  was  done,  as  alleged 
in  the  petition,  without  a  signal  or  warning, 
misled  the  jury  or  otherwise  resulted  in  in- 
jury to  appellant 

It  is  also  assigned  that  the  court  erred 
in    the    following    portion    of   its    general 
charge:    "Or  If,  on  the  occasion  in  question, 
you  believe  from  the  evidence  that  plaintiff 
went  in  between  a  car  on  the  side  traCk,  and 
one  that  was  being  backed  by  said  engine 
for   the  purpose  of   adjusting  the   knnckle 
of  said  car  on  the  side  track  so  that  tbe 
same  would  couple  with  the  car  connected 
with  the  engine,  and  that  for  said  purpose 
before  going  between  the  cars  he  signaled 
the   engineer  to  stop  said  engine;   and  if 
you  further  believe  from  the  evidence  that 
it  was  the  duty  of  the  engineer  to  obey  said 
signal  and  stop  said  engine;  and  if  you  far- 
ther  believe   from   the   evidence   that   said 
engineer  did   not  obey   said  stop   signal  to 
stop  said  engine,  but  caused  and  permitted 
same  to  continue  moving  backward  until  the 
car  attached  to  said  engine  and  the  cars 
standing  on  the  side  track  to  wlilch  plain- 
tiff had  gone  to  adjust  the  knuckle  came  to- 
gether, and  plaintlfTs  hand  was  thereby  in- 
jured; and  if  you  further  believe  from  the 
evidence  that  the  engineer,  In  the  exercise 
of  ordinary  care,  by  the  use  of  the  means  be 
had  at  hand  in  the  usual  and  customary 
manner  under  such  signals,  could  and  would 
have  stopped  tbe  engine  and  cars  thereto 
attached  before  the  cars  attached  to  the  en- 
gine collided  with  the  other  car;  and  If  you 
further  believe  from  the  evidence  that  in 
failing  to  obey  said  stop  signal  at  said  time 
and  causing  and  permitting  the  engine  and 
cars  to  continue  to  move  backward,  if  yon 
find  there  was  such  stop  signal  given  and 
that  said  engineer  failed  to  obey  same  and 
caused  and  permitted  the  engine  and  cars  to 
continue  to  move  backward  until  same  col- 
lided with  another  car — said  engineer  was 
guilty  of  negligence,  as  that  term  has  been 
hereinbefore  defined  to  you.    And  tbat  sucb 
negligence,  if  any,  was  the  direct  and  prox- 
imate cause  of  the  injury  to  plaintlfrs  hand, 
then  in  either  of  these  events  you  will  find 
for  plaintiff  and  assess  his  damages  as  here- 
inafter directed,  unless  you  should   find  for 
defendant    under    other    instructions    given 
you."    The  propositions  contended  for  under 
this  assignment  are:    (1)  That  the  charge  is 
erroneous  in  that  the  Jury  are  told  that  they 
will  ascertain  the  duty  of  the  engineer  when 
he   got  a   stop   signal  from   the    evidence, 
whereas  the  duty  of  the  engineer  was  a  mat- 
ter of  law  for  the  court  to  advise  the  Jury 
in  reference  to.    (2)  The  cliarge  Is  erroneous 
in  that  the  jury  are  Instructed  t^at  they 
may  find  from  the  evidence  tliat,  when  tbe 
engineer  was  given  a  stop  signal,   be  was 
under  an  absolute  duty  to  stop  the  engine, 
while  the  law  only  imposes  the  dnty  of  ex- 
ercising ordinary  care  to  stop  the  engine 
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under  the  drcumstances.  (3)  The  cbarge  la 
erroneous  In  that  it  In  part  requires  the  en- 
gineer to  use  the  means  at  hla  command  to 
stop  as  quickly  as  he  could,  whereas  a  duty 
does  not  arise  except  In  the  case  of  discov- 
ered peril,  which  is  not  inTolved  In  this 
case.  (4)  There  la  no  pleading  that  the  en- 
gineer knew  that  appellee  was  going  be- 
tween the  cars  or  was  in  danger  at  the  time 
of  the  accident,  and  no  facts  were  offered 
that  he  knew  or  ought  to  have  known  It. 
Under  the  drcumstances,  no  duty  was  ow- 
ing bf  the  engineer  to  appellee  with  refer- 
ence to  stopping  the  engine. 

The  allegation  on  which  the  clause  of  the 
charge  here  complained  of  is  based  reads 
thus:  "If  plaintiff  be  mistaken  In  the  fore- 
going allegations  as  to  the  manner  In  which 
the  engine  and  cars  were  operated  and  the 
injuries  Inflicted  upon  him,  then  he  says 
that,  when  the  coupling  between  the  cars 
failed  to  make,  the  engineer  was  given  a 
signal  to  stop  so  that  plaintiff  could  go  be- 
tween the  cars,  which  It  was  his  duty  to 
do,  and  adjust  the  knuckle  on  the  car  that 
was  standing  on  the  side  track  so  that  the 
coupling  would  make.  That  he  relied  on  the 
engineer  to  obey  said  stop  signal,  as  it  was 
his  duty  to  do,  and,  expecting  that  said  sig- 
nal would  be  obeyed  and  the  engine  and 
cars  attached  thereto  stopped,  immediately 
after  giving  said  stop  signal,  plaintiff  went 
between  the  cars  to  /idjust  the  knuckle,  and 
proceeded  In  the  usual  and  proper  way, 
working  at  said  knuckle.  That  the  engineer 
negligently  failed  to  observe  or  obey  said 
stop  signal,  and  negligently  failed  to  stop 
the  engine  and  cars  thereto  attached,  and 
caused  and  permitted  same  to  continue  to 
move  back  until  the  car  next  to  the  engine 
collided  with  the  car  knuckle  of  which  plain- 
tiff was  engaged  in  adjusting,  and  his  hand 
was  thereby  caused  to  be  caught  and  injur- 
ed as  aforesaid.  That  it  was  proper  and 
was  the  duty  of  the  engineer,  when  said 
cars  collided  as  aforesaid,  to  Immediately 
stop  said  engine  and  cars  thereto  attached; 
but,  Instead  of  doing  so,  he  made  no  effort 
to  stop  same  and  negligently  permitted  and 
caused  same  to  move  backward,  and  plain- 
tiff's hand  was  caught  and  Injured  by  the 
means  and  in  the  manner  aforesaid." 

[f ,  I]  1.  We  think  there  was  no  material 
error  in  the  charge.  We  are  Inclined  to  the 
view  that  the  duty  of  an  engineer,  as  to 
how  he  should  operate  his  engine  upon  re- 
ceiving a  signal,  is  ordinarily  a  question  of 
fact  which  should  be  submitted  to  the  Jury. 
In  this  case,  however,  the  undisputed  evi- 
dence showed  that  the  engine  was  operated 
exclusively  by  signals,  and .  that  the  engi- 
neer was  expected  to  and  should  have  obey- 
ed the  signals.  This  being  true,  the  court 
would  have  been  authorized  to  charge  the 
Jury,  as  a  matter  of  law,  that  It  was  the 
duty  of  the  engineer  when  he  received  a 
stop  signal  to  obey  it    The  charge  there- 


fore, in  submitting  the  question  of  the  en- 
gineer's duty  with  respect  to  the  matter  re- 
ferred to,  was  favorable  to  appellant,  and, 
if  error,  was  one  of  which  it  has  no  Just 
cause  to  complain.  But  whether  it  was  the 
duty  of  the  court  to  instruct  the  Jury,  as  a 
matter  of  law,  as  to  how  the  engineer  should 
have  operated  bis  engine,  or  whether  that 
was  a  question  of  fact  to  be  ascertained  by 
the  Jury  from  the  evidence,  the  failure  of 
the  court  to  so  instruct  was  not  so  preju- 
dicial to  the  appellant  as  to  require  a  re- 
versal of  the  case. 

[7,  S]  2.  The  clause  of  the  charge  in  ques- 
tion does  not,  it  occurs  to  us,  inform  the 
Jury  that  they  were  authorized  to  And  that 
when  the  engineer  was  given  a  stop  signal 
he  was  under  an  absolute  duty  to  stop  the 
engine.  It  requires,  among  other  things,  as 
essential  to  plaintiff's  right  of  recovery,  that 
the  engineer,  "In  the  exercise  of  ordinary 
care,  l^  the  use  of  the  means  he  had  at 
hand  in  the  usual  and  customary  manner 
under  such  signals,  could  and  would  have 
stopped  the  engine  and  cars  thereto  attach- 
ed before  the  cars  attached  to  the  engine 
collided  with  the  other  car."  But  If  the  lan- 
guage of  the  charge  quoted  does  not  relieve 
it  from  the  criticism  that  it  Imposed  iqton 
the  engineer  the  absolute  Anty  to  stop  Us 
engine  when  be  received  a  stop  signal,  then 
it  may  be  said  that  the  court's  charge  must 
be  considered  as  a  whole,  and  that  when  it 
is  so  considered  it  required  no  higher  duty 
of  the  engineer  than  the  exercise  of  ordi- 
nary care  to  operate  the  engine  according 
to  the  signals  given  him.  In  the  fourth 
paragraph  of  the  charge  the  Jury  were  In- 
structed as  follows:  "It  was  the  duty  of 
the  engineer  operating  the  engine  on  the 
occasion  In  question  to  exercise  such  care 
in  operating  same  to  avoid  injury  to  plain- 
tiff as  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  or  similar 
circumstances,  and  if  said  engineer  failed 
to  exercise  such  care,  and  such  failure  di- 
rectly and  proximately  caused  the  injury  to 
plaintlfTs  hand,  then  the  defendant  would 
be  liable  for  such  injury  If  the  plaintiff  was 
himself  not  guilty  of  negligence.  On  the 
other  hand,  it  was  the  duty  of  plaintiff  to 
exercise  ordinary  care  for  his  own  safety, 
and,  if  be  failed  to  exercise  such  care,  then 
the  defendant  would  not  be  liable  even  if 
you  should  find  that  the  engineer  was  guilty 
of  negligence  which  directly  and  proxi- 
mately caused  said  injury."  They  were  fur- 
ther instructed,  in  the  seventh  paragraph, 
that,  if  the  engineer  obeyed  the  signal  to 
stop  the  engine  and  did  stop  it  in  the  usual 
and  customary  manner  of  stopping  the 
same,  to  find  for  the  defendant  on  that  is- 
sue. 

[t]  3.  The  charge  did  not  require  the  en- 
gineer, in  the  sense  urged  by  the  appellanti, 
as  we  understand  it,  to  use  the  means  at 
bis  command  to  stop  the  engine  a*  quicklv 
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a«  he  oouUt.  As  said,  the  charge,  considered 
as  a  whole,  If  the  clause  In  question  did 
not  Itself  do  so,  only  Imposed  upon  the  en- 
gineer the  duty  of  exercising  ordinary  care, 
with  the  means  at  his  command,  to  stop  the 
engine  In  the  usual  and  customary  man- 
ner, and  only  authorized,  tn  efFect,  the  Jury 
to  find  that  he  was  guilty  of  negligence  In 
the  event  they  should  find  that  by  the  ex- 
ercise of  ordinary  care  In  the  usual  and  cus- 
tomary maimer  of  operating  the  engine  be 
could  and  would  have  stopped  it  before  the 
cars  collided  and  Injured  appellee. 

[10]  4.  The  proposition  that  there  was  no 
pleading  that  the  engineer  knew  that  ap- 
pellee was  going  between  the  cars,  or  was 
In  danger  at  the  time  of  the  accident,  and 
no  facts  were  offered  that  he  knew  or  ought 
to  have  known  it,  cannot  be  maintained.  As 
said  by  counsel  for  the  appellee,  the  engineer, 
having  knowledge  of  the  work  that  was  be- 
ing done  and  the  usual  and  customary  man- 
ner of  doing  It,  owed  appellee  the  duty  of 
ordinary  care  to  obey  the  signals  In  the  oper- 
ation of  the  engine  to  avoid  any  and  all 
danger  that  might  arise  to  appellee  while  In 
the  discharge  of  any  duty  incident  to  the 
usual,  customary,  and  proper  manner  of  do- 
ing the  work  that  was  being  done,  and  this, 
whether  or  not  at  all  times  while  the  work 
was  being  done  he  knew  the  exact  position 
of  appellee  and  the  other  employes.  The  al- 
legations of  his  petition  are  sufficient  to 
charge  the  engineer  with  knowledge  ot  the 
fact  that  appellee  was  going  between  the 
cars  to  perform  the  work  required  of  him, 
and  they  are  amply  supported  by  the  evi- 
dence. 

[11]  The  fifth  asslgnmMit  complains  of  the 
court's  refusal  to  give  the  following  special 
charge  requested  by  appellant:  "Under  the 
facts  of  this  case,  there  was  no  duty  on 
the  part  of  the  engineer  at  the  time  plaintUf 
was  Injured  to  stop  his  engine  as  quickly  as 
he  could,  but  only  to  use  ordinary  care  to 
make  a  usual  and  customary  stop,  and,  if 
you  believe  from  the  evidence  that  the  en- 
gineer used  ordinary  care  to  make  a  usual  and 
customary  stop  after  he  received  the  stop  sig- 
nal, then  yon  will  find  for  the  defendant  on 
the  issue  of  failing  to  stop  the  engine."  The 
pr<4>osltion  presented  under  this  assignment 
is  as  follows:  "The  court  having  erroneously 
charged  the  Jury  that  when  he  received  a  stop 
signal  it  was  the  duty  of  the  engineer  to  stop 
as  quickly  as  he  could,  he  should  have  modi- 
fied such  charge  and  given  the  requested 
one."  It  Is  a  sufilclent  answer  to  this  con- 
tention to  say  that  the  court's  charge,  whm 
fairly  construed,  did  not  instruct  the  Jury 
that  it  was  the  duty  of  the  engineer,  when 
he  received  a  stop  signal,  to  stop  the  engine 
as  quickly  as  he  could,  but  only  required  of 
him  the  exercise  of  ordinary  care,  with  the 
means  be  had,  to  stop  the  engine  in  the 


usual  and  customary  manner.  The  reqnested 
charge  therefore  was  not  necessary,  upon 
the  ground  urged,  for  the  protectlmi  of  ap- 
pellant's rights  and  its  refusal  furnishes  no 
sufficient  ground  for  a  reversal  of  the  case. 

[12]  The  sixth  and  last  assignmait  is:  "Tbe 
verdict  of  the  Jury  is  greatly  excessive  In 
amount"  Appellee  objects  to  the  consider- 
ation of  this  assignment,  because:  (1)  It 
does  not  conform  to  tbe  rules  in  tbat  it  1b 
too  general;  (2)  because  the  question  of 
whether  the  verdict  is  excessive  was  not 
properly  presented  in  appellant's  motion 
for  a  new  trial  In  the  district  court,  in  that 
said  motion  wholly  fails  to  specify  wbereio 
the  verdict  is  subject  to  such  objection.  It 
is  clear  that  the  assignment  Is  not  In  com- 
pliance with  tbe  rules,  and,  under  the  uni- 
form decisions  of  tbe  appellate  courts  ot 
this  state.  Is  not  entitled  to  consideration. 
Caty  of  Galveston  v.  Devlin,  84  Tex.  319, 
19  S.  W.  305;  White  v.  Wadllngton,  78  Tex. 
159,  14  S.  W.  296;  Railway  Co.  v.  Schar- 
bauer,  62  S.  W.  689;  Consolidated  Co.  v. 
Conrlng  et  aL,  83  S.  W.  647. 

[13]  Again,  the  motion  for  a  new  trial  is 
as  general  as  the  assignment  of  error.  In 
RaUway  Ca  v.  McVey,  81  S.  W.  991,  it  is 
said:  "Tike  question  of  excMSlveness  of  ver- 
dict Is  a  question  of  fact,  and,  like  all  ques- 
tions of  fact,  where  the  case  is  tried  before 
the  court  and  a  Jury,  the  attention  of  the 
trial  court  should  be  called  to  the  Insufficien- 
cy of  the  evidence  in  tbe  motion  for  a  ne\r 
trial,  not  in  a  general  way,  but  specifically, 
so  that  tbe  trial  court  might  correct  the  er- 
ror. If  there  be  one.  Tbe  assignment  ot 
error  must  be  predicated  upon  a  ground 
good  and  sufficiently  stated  in  the  motion 
for  new  trial. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  la  affirmed. 


TWICHEUt  ▼.  ASKEW  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  18,  1011.     On  Rehearing,  Dec  16. 

1911.) 

1.  OoNTBiBunon  (I  4*)— Makebs  or  Notk. 

Though  each  of  several  makers  of  a  note 
is  88  to  the  holder  of  the  note  liable  for  the 
whole  debt,  yet  as  between  themselves  each  if 
liable  to  contribute  to  those  paying  the  note 
his  equal  part  ratably  distributed  between  the 
solvent  makers. 

[Ed.  Note.— For  other  cases,   see    Contriba- 
tion,  Cent  Dig.  |f  3,  4;  Dec.  Dig.  |  4.*] 

2.  Judgment  (J  208*)— Actions  Aqaikbt  Sev- 

■BAL  IfAKBBS  or  NOTK— ReUBT. 

Under  Sayles'  Ann.  CXv.  St  1897,  art 
1835,  requiring  the  judgment  to  give  the  party 
all  relief  to  which  he  is  entitled,  a  judgmeot 
agEunst  several  makers  of  a  note,  liable  as  be- 
tween themselves  to  contribute  to  those  pa.Tin( 
the  note  their  equal  part  ratably  distributed 
between  the  solvent  makers,  must  provide  for 
contribution  from  tbe  solvent  makers  in  tlie 
event  the  sheriff  collects  the  whole  judgment. 
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or  more  than  the  pro  rata  share,  from  one 
maker. 

[Dd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  J  208.»] 

8.  Judgment  (|  17»)  —  Validity  —  Want  of 

Pbocbss. 

Where  no  process  was  issued  on  the  filing 
of  a  cross-action  by  some  of  the  defendants, 
the  part  of  the  judgment  based  on  the  cross- 
flction  was  void  as  to  codefendants,  and  on  a 
proper  shon-ing  equity  would  enjoin  enforce- 
ment thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  25-33,  422;   Dec.  Dig.  {  17.*) 

4.  Judgment    (§    440*)  —  Restraining    En- 
FOBCEMENT— Tender— Necessity. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
2990,  providing  that  no  injunction  shall  be 
granted  to  stay  any  judgment  except  so  much 
of  the  recovery  as  complainant  shall  show  him- 
self equitably  entitled  to  be  relieved  against, 
one  of  several  makers  of  a  note  who  seeks  to 
restrain  a  judgment  on  the  note  must  tender 
the  part  of  the  debt  which  he  admits  to  be  due 
from  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  {  449.*] 

On  Rehearing. 

6.  Judgment  (|  28*)— Invalidity  in  Part- 
Effect. 

A  judgment  may  be  void  in  part  and  valid 

in  all  other  respects. 
[Ed.  Note.— For  other  cases,  see  Judgment, 

Cent.  Dig.  {  39;  Dec.  Dig.  {  28.*] 

6.  Judgment  (|  28*)— Invalidity  in  Part- 
Effect. 

Where  the  makers  of  a  note  waived  cita- 
tion and  entered  appearance  on  the  filing  of  the 
petition  in  an  action  on  the  note,  the  part  of 
the  judgment  adjudicating  the  liability  of  the 
makers  to  the  holder  of  the  note  was  valid, 
though  the  part  of  the  judgment  which  sought 
to  settle  the  relative  rights  of  the  makers  as 
between  themselves  was  void  as  to  one  of  the 
makers  because  no  process  was  issued  and 
served  on  him  on  the  filing  of  a  cross-action 
forming  the  basis  for  such  adjudication. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  39;   Dec.  Dig.  §  28.*] 

Appeal  from  Potter  County  Court;  W.  M. 
Jeter,  Judge. 

Action  by  W.  D.  Twlchell  against  W.  A. 
Askew  and  others  to  reform  a  judgment  and 
to  restrain  the  enforcement  thereof  until  re- 
formed. From  a  judgment  denying  relief, 
plaintiff  appeals.    Aflarmed. 

C.  A.  Wright,  for  appellant.  Cooper,  Mer- 
rill &  Lumpkin  and  J.  W.  Crudglngton,  for 
appellees. 

HALL,  J.  On  August  2S,  1911,  appellant 
filed  In  the  county  court  of  Potter  county 
his  original  petition  to  reform  a  Judgment  of 
said  court,  rendered  June  3,  1911,  and  for 
a  temporary  Injunction  restraining  the  sher- 
iff of  Potter  county  from  collecting  said 
Judgment  until  the  same  had  been  reformed. 
Ills  petition  states  that  be  and  J.  E.  Nunn, 

5.  P.  Vinyard,  R.  E.  Underwood,  W.  A.  As- 
kew, J,  W.  Crudglngton,  C.  L.  Tlmmons,  C. 
Martin,  and  B.  E.  Tlmmons  were  the  makers 
of  a  certain  note,  payable  to  S.  H.  Lumkln; 


that  all  were  liable  thereon  as  principal  debt- 
ors; that  suit  was  filed  upon  said  note  in 
tlie  county  court  of  Potter  county  April  18, 
1911,  and  in  order  to  save  costs  all  of  said 
makers  waived  citation  and  agreed  to  enter 
their  appearance  on  the  24th  day  of  April, 
1911;  that  all  of  the  makers  were  solvent 
except  C.  L.  Tlmmons,  B.  E.  Tlmmons,  and 
C.  Martin;  that  on  June  3,  1911,  the  day 
upon  which  the  above-named  judgment  was 
rendered  for  the  full  amount  of  the  note,  the 
said  Askew,  Underwood,  Crudglngton,  Vin- 
yard, and  Nunn  filed  an  answer,  alleging  that 
all  said  defendants  bad  been  Jointly  liable 
on  said  note,  but  that  they  had  paid  their 
proportional  part  of  same  and  asked  the 
court  to  render  a  Judgment,  requiring  that 
execution  issue  flret  against  the  appellant 
herein,  C.  Bl  Martin,  C.  L.  Tlmmons,  and 
B.  E.  Tlmmons  for  the  amount  of  Judgmeut 
to  be  rendered  in  said  cause;  and  that  in  the 
event  they,  the  said  Askew,  Crudglngton, 
Nunn,  Vinyard,  and  Underwood  be  required 
to  pay  Judgment,  then  that  they  have  their 
execution  against  said  other  defendants, 
meaning  appellant,  C.  L.  llmmons,  B.  E. 
Tlmmons,  and  C.  Martin.  No  process  of  any 
kind  was  ever  issued  upon  said  answer,  and 
appellant  had  no  notice  whatever  that  the 
same  had  been  filed,  but  had  been  led  to 
believe  that  Judgment  would  be  rendered 
against  all  of  the  defendants  In  said  suit 
equally,  as  had  been  prayed  for  in  the  orig- 
inal petition;  that  he  learned  for  the  first 
time  on  August  24,  1911,  of  the  nature  of  the 
Judgment  rendered  against  him  and  of  the  fil- 
ing of  said  abswer  and  cross-bill  by  his  code- 
fendants in  that  suit,  when  the  sheriff  notified 
him  to  come  in  and  settle  the  Judgment  and 
avoid  unnecessary  expense  and  trouble;  that 
the  answer  and  cross-action  of  his  codefend- 
ants is  subject  to  general  demurrer;  and 
that  said  Judgment  was  obtained  by  fraud, 
accident,  and  mistake. 

The  court  rendered  Judgment  upon  the 
note  as  follows:  "On  this  day  came  on  regu- 
larly to  be  heard  the  above  entitled  and 
numbered  cause,  and  the  plaintiff  came  by 
attorney  and  announced  ready  f6r  trial,  and 
the  defendants  since  the  filing  of  this  suit 
hare  each  filed  a  waiver  of  citation  and  made 
an  appearance  in  this  case,  and  the  defend- 
ants W.  A.  Askew,  B.  B.  Underwood,  S.  P. 
Vinyard,  J.  E.  Nunn,  and  J.  W.  Crudglngton 
having  filed  an  answer  herein.  The  court, 
having  beard  the  pleadings  read,  the  evi- 
dence adduced,  and  the  argument  of  counsel, 
is  of  the  opinion,  and  so  finds,  that  the 
plaintiff  S.  H.  Lumkin  should  have  and  re- 
cover of  and  from  the  defendants  W.  A. 
Askew,  C.  Martin,  R.  B.  Underwood,  8.  P. 
Vinyard,  J.  E.  Nunn,  C.  L.  Tlmmons,  W.  D. 
Twlchell,  B.  B.  Tlmmons,  and  J.  W.  Crudg- 
lngton the  sum  of  $693.23,  which  includes 
principal,  interest,  and  attorney's  fees  due 
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upon  a  certain  promissory  note  dated  April 
29,  IdlO,  which  note  bore  Interest  at  the 
rate  of  10  per  cent  from  date.  And  the 
court  farther  finds  that  the  defendants  W. 
A.  Askew,  R.  E.  Underwood,  S.  P.  Vinyard, 
J.  E.  Nunn,  and  J.  W.  Crudglngton  have 
paid  plaintift  on  said  note  their  respectire 
Joint  liability,  payment  having  been  made 
on  the  6th  day  of  Marcti,  1911,  and  tliat.  the 
balance  of  said  defendants  have  not  paid 
any  amount  upon  said  note.  It  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court 
that  the  plaintift  S.  H.  Lumkin  do  have  and 
recover  of  and  from  the  defendants  W.  A. 
Askew,  C.  Martin,  B.  E.  Underwood,  S.  P. 
Vinyard,  J.  E.  Nunn,  C.  L.  Tlmmons,  W.  D. 
Twichell,  B.  E.  Tlmmons,  and  J.  W.  Crudg- 
lngton the  said  sum  of  $693.23,  with  Interest 
there9n  from  this  date  at  the  rate  of  10  per 
cent  per  annum.  It  is  further  ordered,  ad- 
Judged,  and  decreed  by  the  court  ttiat  the 
plaintiff  shall  cause  to  be  issued  an  execu- 
tion against  the  defendants  C.  L.  Tlmmona, 
W.  D.  Twichell,  G.  Martin,  and  B.  E.  Tlm- 
mons first  for  the  amount  of  this  Judgment 
including  principal,  interest  and  attorney's 
fees  and  all  interest  thereon,  and,  In  case  said 
execution  Is  returned  without  making  said 
sum  of  money  out  of  said  defendants,  then 
and  in  that  event  said  plaintiff  shall  have  bis 
execution  for  the  amount  of  the  money  due 
him  on  said  Judgment  against  each  and  all 
of  said  defendants  W.  A.  Askew,  C.  Martin, 
R.  E.  Underwood,  S.  P.  Vinyard,  J.  B.  Nunn, 
C.  L.  Tlmmons,  W.  D.  Twichell,  B.  E.  Tlm- 
mons, and  J.  W.  Crudglngton.  It  is  further 
ordered,  adjudged,  and  decreed  -by  the  court 
that  in  case  either  of  the  defendants  J.  W. 
Crudglngton,  J.  E.  Nunn,  S.  P.  Vinyard,  W. 
A.  Askew,  and  B.  B.  Underwood  shall  pay 
or  cause  to  be  paid  the  hereinabove  men- 
tioned Judgment,  or  any  part  thereof,  that 
they  or  he  may  have  their  or  his  execution 
issued  against  the  defendants  C.  Martin,  C. 
L.  Tlmmons,  W.  D.  Twichell,  and  B.  E.  Tlm- 
mons, for  the  amount  they  or  be,  or  either 
of  them,  pay  or  cause  to  be  paid." 

The  said  Askew,  Crudglngton,  Underwood, 
Vinyard,  and  Nunn  waived  the  Issuance  of 
service  of  citation  in  writing,  and  entered 
their  appearance  in  this  proceeding  to  the 
August  term,  1911.  On  October  7,  1911,  the 
court  entered  an  order  in  this  proceeding  as 
follows:  "W.  D.  Twichell  v.  W.  A.  Askew 
et  al.  No.  1,242.  Saturday,  October  7,  1911. 
Order  Refusing  Injunction.  In  County 
Court,  Potter  County,  Texas.  Came  on  this 
the  7th  day  of  October,  1911,  to  be  heard 
and  considered  plaintiff  W.  D.  Twichell's  pe- 
tition for  injunction  in  the  above  styled  and 
numbered  cause,  and  same  having  been  duly 
heard  and  considered,  counsel  for  both  plain- 
tiff and  defendants  appearing  and.  making 
arguments  for  and  against  the  granting  of 
same,  the  court  is  of  the  opinion  that  said 
petition  shows  no  cause  of  action,  and  in- 
junction 8S  prayed  for  should  be  refused. 


which  is  hereby  done,  and  all  costs  herein 
are  adjudged  against  said  plaintiff." 

It  seems  from  the  record  that  appellant 
made  no  effort  to  have  the  Judgment  reform- 
ed or  to  have  the  court  take  any  further  a^ 
tlon  upon  his  petition  during  the  Angust 
term,  and  the  matter  is  before  us  on  appeal 
from  the  order  refusing  the  Injunction. 

It  is  evident  that  the  Judgment  rendered 
on  June  3d  is  erroneous  and  unjust  to  ap- 
pellant. If  five-ninths  of  the  amount  dae 
upon  the  note  had  been  paid,  it  was  error 
to  render  Judgment  in  favor  of  plaintiff  for 
tbe  full  amount  thereof  and  to  award  exe- 
cution for  the  full  amount  against  0.  L. 
Tlmmons,  B.  E.  Tlmmons,  C.  Martin,  and 
this  appellant.  There  were  nine  makers  of 
the  note,  and,  in  the  event  they  were  all 
solvent,  each  as  between  themselves  'was 
liable  for  only  one-ninth  thereof. 

[1]  Notwithstanding  the  rule  that  eacb 
obligor  is,  as  to  the  creditor  Lumkin,  lia- 
ble for  tbe  whole  debt,  nevertheless,  as  be- 
tween himself  and  his  co-obligors,  be  is  lia- 
ble to  contribute  to  those  paying  the  debt 
no  more  than  bis  equal  portion  ratably  dis- 
tributed between  those  who  are  solvent  and 
able  to  sustain  with  him  the  common,  burden. 
The  petition  for  Injunction,  showing  that 
three  of  the  makers  were  insolvent  eacb 
of  the  remaining  six  would  have  been  liable 
for  an  aliquot  part  of  the  debt  Merchants' 
National  Bank  v.  McAnulty,  89  Tex.  124,  33 
S.  W.  963. 

[2]  The  Judgment  nowhere  entitles  appel- 
lant to  contribution  from  his  five  co-obligors 
who  were  solvent  in  the  event  the  sheriff  col- 
lected the  whole  amount  of  said  Judgment 
or  more  than  his  pro  rata  share  thereof, 
from  him.  'This  would  entitle  him  to  a  cor- 
rection and  a  reformation  of  the  Judgment 
Sayles'  Statutes,  art  1335. 

[3]  The  fact  that  no  process  of  any  kind 
was  issued  or  served  upon  appellant  upon 
the  filing  of  the  cross-action  by  Askew,  Crudg- 
lngton, Underwood,  Nunn,  and  Vinyard. 
renders  all  that  part  of  the  Judgment  based 
upon  their  croas-actlon  as  to  him  void  and  up- 
on a  proper  showing  would  have  entitled  him 
to  the  injunction  prayed  for.  Roller  v.  Bled. 
87  Tex.  C9,  26  S.  W.  1060;  Vemor  v.  D.  SuUl- 
van  &  Co.,  126  S.  W.  647;  Simon  v.  Day,  84 
Tex.  520,  19  S.  W.  691. 

[4]  The  rule  In  this  state  is,  before  a  de- 
fendant can  invoke  the  aid  of  a  court  of 
equity,  In  restraining  the  collection  of  a 
Judgment  against  him,  upon  the  ground  that 
part  of  the  amount  is  unjust  or  void,  he  must 
tender  that  part  of  said  Judgment  which 
he  shows  to  be  valid.  Hamburger  y.  Kos- 
mlnsky,  61  S.  W.  968;  Sayles'  ClvU  Stat- 
utes, art  2990.  Appellant's  petition  before 
us  shows  that  all  of  the  obligors  in  said 
note  were  equally  liable  and  that  three  of 
them  were  Insolvent  Before  he  would  have 
been  entitled  to  an  injunction.  It  was  incum- 
bent upon  him  to  tender  or  offer  to  pay  one- 
sixth  of  the  entire  debt  which  he  admitted  lu 
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hl8  petition  to  be  due.  Failing  to  do  this, 
the  court  did  not  err  in  refusing  the  tempo- 
rary Injunction,  and  the  Judgment  to  that 
extent  is  therefore  aflSrmed.  Our  opinion, 
however,  must  not  be  construed  as  in  any 
way  affecting  appellant's  right  to  have  the 
Judgment  in  the  county  court  reformed  and 
upon  a  proper  showing,  if  he  should  so  de- 
sire, to  make  further  application  for  in- 
junction, protecting  bis  property  until  final 
action  upon  his  petition  for  such  reformation. 
Affirmed. 

On  Rehearing. 

[6]  Appellant  insists  in  bis  motion  for  re- 
hearing that,  if  the  Judgment  is  void  In  part, 
theu  it  is  necessarily  void  as  a  whole,  and 
that,  if  it  is  void  in  whole,  it  is  not  obliga- 
tory upon  him  to  tender  any  part  thereof 
before  he  would  be  entitled  to  an  injunction 
restraining  Its  execution.  The  rule  In  this 
state  is  that  a  Judgment  may  be  void  in  part 
and  valid  in  all  other  respects.  Hollis  ▼. 
Dasbiell,  52  Tex.  187;  Butler  v.  Holmes,  68 
S.  W.  52. 

[61  We  think  the  decree  of  the  county 
court,  in  so  far  as  It  adjudicates  the  ques- 
tions of  liability  of  all  the  co-obligors  upon 
the  note  to  the  plaintiff  Lumkin,  la  valid. 
All  of  the  makers  of  said  note  waived  citation 
and  entered  an  appearance  upon  the  filing  of 
the  original  petition.  That  portion,  however, 
which  seeks  to  settle  the  relative  rights  of 
the  Joint  obligors  as  between  themselves,  is 
void  as  to  appellant,  because  no  process  was 
issued  and  served  upon  him  upon  the  fil- 
ing of  the  cross-bill. 

If  the  record  before  us  had  shown  that 
the  execution  which  was  threatened  to  be 
levied  upon  appllant's  property  was  Issued  in 
favor  of  plaintiff  Lumkin,  and  was  based  up- 
on the  valid  part  of  said  Judgment,  the  ap- 
pellant could  not  enjoin  its  collection  at  all, 
since  the  plaintiff  Lumkin  had  the  right  to 
collect  from  blm  the  whole  amount  If  he  saw 
fit  to  do  so.  However,  the  record  being  si- 
lent ui>on  that  point,  and  appellant's  bill 
having  admitted  his  liability  to  the  extent 
of  one-sixth  of  the  Judgment,  and  not  offer- 
ing to  pay  tliat  amount,  we  held,  and  stiU 
bold,  that  the  court  did  not  err  in  refusing 
the  writ 

The  motion  for  rehearing  is  therefore  over- 
ruled. 


THOMASON  y.   MASON. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  18,  1911.    Behearlng  Denied 

Dec  23,  1911.)  i 

I.  Appeal  anu  Ebbor  (S  1071*)  —  Habmless 

EBROB— EBB0I7BOUS    FiNDINOS. 

Where  the   facts   on  material   issues   are 
supported  by  the  evidence  and  support  the  con- 

•  FH«d  In  the  Court  ol  Civil  Appeals  at  Ft  Worth 
February  6,  1911,  and  transferred  to  this  court  July 
1,  1911,  by  order  of  the  Supreme  Court. 


elusions  of  law,  that  findings  on  immaterial  is- 
sues are  not  supported  by  the  evidence  is  im- 
material. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4234-4230;  Dec  Dig.  { 
1071.*] 

2.  New  Tbial  (J  103*)  — Newit  Disootebed 
Evidence— Materiality. 

Where,  in  an  action  for  assault,  plaintiff 
testified  to  a  state  of  facts  justifying  a  recov- 
ery, if  true,  and  a  niece  of  defendant  testified 
to  a  state  of  facts  showing  no  cause  of  ac- 
tion, and  the  two  were  the  only  witnesses,  new- 
ly discovered  evidence  in  support  of  the  niece 
was  material,  justifying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f§  215-217;    Dec  Dig.  J  103.»] 

3.  Appeal  and  Ebbob  (§  628*)  —  Questions 
Reviewable  —  Rulings  on  Motion  fob 
New  Tsial  on  the  Ground  of  Newly  Dis- 
covered Evidence— Record. 

Where  the  newly  discovered  evidence,  on 
which  a  motion  for  new  trial  was  based,  was 
presented  as  part  of  the  motion,  and  the  rec- 
ord showed  that  the  motion  was  overruled,  and 
that  the  movant  excepted,  the  newly  discovered 
evidence  was  properly  before  the  court  on  ap- 
peal, under  district  and  county  courts  rule  53, 
without  a  statement  of  facts  or  bill  of  excep- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.D'ig.  §S  2384-2388 ;   DecDig.  S  528.*J 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 

Action  by  A.  B.  Mason  against  X.  L. 
Tbomason.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

H.  G.  McConnell  and  Gordon  B.  McGuire, 
for  appellant  Helton  &  Murchison,  for  ap- 
pellee. 

GRAHAM,  C.  J.  This  is  an  appeal  from 
a  Judgment  rendered  by  the  court,  without 
the  intervention  Af  a  Jury,  in  the  county 
court  of  Haskell  county,  on  October  12, 
1910,  for  the  sum  of  $200,  In  favor  of  A.  B. 
Mason  and  against  T.  L.  Thomason,  as  com- 
pensation for  physical  pain  and  mental  an- 
guish, alleged  to  have  resulted  from  an  al- 
lied unlawful  assault  committed  by  Thom- 
ason on  Mason,  In  the  town  of  Haskell,  on 
August  25,  1910. 

Both  actual  and  exemplary  damages  were 
sought  under  the  allegations  in  the  peti- 
tion, though  the  Judgment  was  for  actual 
damages  alone;  the  court  holding  appellee 
had  no  right  to  recover  for  exemplary  dam- 
ages. 

.  The  answer  did  not  deny  that  force  was 
used  by  appellant  on  appellee  on  the  occa- 
sion in  question,  but  specific  denial  was 
made  of  any  intent  to  injure,  coupled  with 
the  further  allegation  that  appellant  was 
acting  in  the  lawful  defense  of  his  person 
and  premises  at  the  time  of  using  said  force, 
further  alleging  the  facts  on  which  said  con- 
tention was  based. 

On  October  22,  1910,  appellant  filed  tn  the 
court  below  his  amended  motion  for  a  new 
trial,  duly  verified  by   affidavit  of  himself. 
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and  based,  among  otber  things,  on  newly 
dtscovered  evidence,  In  wblch  motion  a  rea- 
sonable excuse  for  not  having  produced  said 
evidence  on  the  trial  and  the  materiality 
thereof  are  shown,  and  the  affidavit  of  the 
absent  witness  was  attached  to  and  made 
a  part  of  said  motion.  On  October  27,  1010, 
the  court  below  overruled  said  motion  for 
a  new  trial,  to  which  ruling  appellant  duly 
excepted  and  gave  notice  of  an  appeal. 

[1]  Appellant  urges  In  this  court  many  as- 
signments of  error,  based  on  the  findings  of 
fact  and  conclusions  of  law  filed  by  the  trial 
court,  and  while  it  is  made  to  appear  that 
in  some  instances  the  trial  court  found  facts, 
not  supported  by  the  statement  of  facts, 
which  is  also  on  file  In  this  court,  the  record 
shows  that  in  each  of  said  instances  such 
finding  Is  on  an  Immaterial,  issue,  and  that 
the  findings  found,  and  which  are  supported 
by  the  evidence  found  in  the  record,  are  sufii- 
clent  to  support  the  conclusions  of  law 
reached  by  the  trial  court;  and,  as  we  think 
the  conclusions  of  law  announced  by  the 
trial  court  sound  (there  being  none  on  the 
motion  for  a  new  trial),  we  overrule  all  of 
the  assignments  of  error,  based  on  the  flnd- 
InjfB  of  fact  and  conclusions  of  law  filed  by 
the  trial  court,  as  well  as  appellants'  six- 
teenth assignment,  under  which  the  sulflcien- 
cy  of  the  evidence  and  the  findings  of  fact 
to  support  the  Judgment  is  challenged,  and 
bis  seventeenth  assignment,  under  which  it 
is  claimed  that  the  Judgment  is  excessive  in 
amount. 

Appellant's  eighteenth  assignment  of  er- 
ror is  as  follows:  "The  court  erred  in  not 
granting  paragraph  No.  4  of  defendant's  first 
amended  motion  for  a  new  trial  in  this  cause, 
wherein  he  sets  up  as  grounds  for  a  new 
trial  newly  discovered  evidence,  supported  by 
the  evidence  of  defendant  and  J.  W.  Gettys; 
said  evidence  sni>i>orting  said  motion,  and  the 
ground  of  snid  motion  being  fully  set  out 
in  said  paragraph,  and  here  referred  to  and 
made  a  part  of  this  assignment." 

[2]  As  shown  by  the  record  in  this  cause, 
the  pivotal  questions  controlling  the  rights 
of  the  parties  in  this  suit  were  whether  ap- 
pellant was  guilty  of  an  assault,  or  whether 
he  acted  In  the  lawful  defense  of  his  person 
or  premises,  and,  if  acting  in  the  lawful  de- 
fense of  his  person  or  premises,  whether  or 
not  he  used  more  force  or  violence  than  be 
was  warranted  in  believing  and  did  believe 
reasonably  necessary  to  accomplish  that  re- 
sult. Appellant  did  not  testify  on  the  trial 
below,  and  the  record  does  not  show  that 
he  was  personally  present ;  and  it  does  show 
that  the  only  witnesses  who  testified  on  the 
above-mentioned  material  issue  were  the  ap- 
pellee, who  testified  to  a  state  of  facts 
which,  if  true,  entitled  him  to  recover,  and 
a  niece  of  appellant,  11  years  of  age,  who 
testified  to  a  state  of  facts  which,  if  true, 


shows  a  want  of  legal  right  to  recover  by 
appellee.  The  newly  discovered  evidence  aet 
out  by  affidavit  of  the  witness,  and  whlcb  is 
attached  to  the  motion  for  a  new  trial.  If 
true,  is  to  the  same  legal  effect  as  that  of 
appellant's  niece.  It  is  thus  made  clearly  to 
appear  that  the  absent  testimony  was  ma- 
terial. 

[3]  Appellee  contends  that,  as  this  newly 
discovered  evidence  is  not  brought  before 
this  court  in  a  statement  of  facts  or  bill  ot 
exception,  we  are  without  authority  to  con- 
sider it ;  but,  as  this  evidence  was  presented 
to  the  trial  court  as  a  part  of  the  motion 
for  a  new  trial,  and  the  record  shows  said 
motion  was  overruled,  and  that  appellant 
duly  excepted  to  said  ruling,  we  think  It 
properly  before  us  for  consideration,  under 
rule  53,  governing  district  and  county  courts 
of  this  state. 

Because  the  trial  court  erred  in  overruling 
that  portion  of  appellant's  motion  for  a  new 
trial,  based  on  the  newly  discovered  evi- 
dence, the  Judgment  will  be  reversed  and 
the  cause  remanded,  and  tt  Is  so  ordered. 


TEXAS  &  P.  RT.  CO.  ▼.  BOYD.t 

(Court  of  Civil  Appeals  of  Texas.    Ft  Wortlt 

Oct.  28,  1911.     Rehearing  Denied 

Dec  2,  1911.) 

1.  Cabkiers  (8  318*)— Injotit  to  Passexoebs 
— Acts  of  Bbakeman— Scope  of  Aothob- 

ITT. 

Where  the  conductor  of  a  train  testified 
that  a  brakeman  was  stationed  at  the  place 
where  plaintiff  claimed  he  boarded  the  train, 
whose  duty  it  was  to  assist  paBBeneers  on  and 
off,  and  when  everything  was  "all  right"  to 
give  the  signal  to  the  conductor,  who  would 
in  turn  signal  the  engineer,  and  the  brakeman 
testified  that  he  was  between  the  two  coacbes 
and  assisted  people  on  and  oS  the  train,  that 
the  conductor  depended  on  the  brakeman  and 
chair  car  porter  to  know  that  everything  was 
ready  to  go,  such  proof  was  suGBcient  to  show 
that  the  brakeman  s  act  in  shutting  the  vesti- 
bule door  of  a  car  while  plaintiff  was  on  the 
lower  srepj  thus  preventmg  his  return  to  the 
car,  was  within  the  scope  of  bia  employment. 

[Ed.  Note.— For  other   cases,   see    Carriers, 
Cent  Dig.  $  1307:    Dec.  Dig.  §  3ia»] 

2.  Carriers    (J    282*)— Transportation  or 
Pa  ssenoers— Neolioenof. 

Where  a  brakeman,  knowing  that  plain- 
tiff, an  officer,  had  entered  the  train  to  look  for 
certain  criminals,  and  that  plaintiff  was  stand- 
ing on  the  lower  step  of  a  coach,  shut  the  ves- 
tibule door  against  plaintiff,  preventing  his  re- 
entry into  the  coach  and  leaving  him  in  a 
perilous  position,  so  that  it  was  necessary  for 
him  to  jump  from  the  train,  the  railroad  com- 
pany was  negligent,  whether  plaintiff  was  a 
trespasser  or  a  passenger. 

[Ed.  Note. — ^For  otber  cases,  see    Carriers, 
Cent.  Dig.  $  1107;    Dec.  Dig.  {  282.*! 

3.  Carriers   (§  314*)- Neoligenck  of  Serv- 
ant—Scope OF  ATJTHORITT— PUEADINO. 

Where  a  complaint  against  a  carrier  for 
injuries  to  plaintiff  alleged  that  the  vestibule 
door  was  closed  on  bim,  so  that  he  iras  com- 
pelled to  jump  from  the  car  after  the  train 
started,    by    one    of    defendant's    employes  in 
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charge  of  the  train,  such  aUeKation  was  tan- 
tamount to  an  averment  that  the  employe  was 
acting  within  tke  scope  of  the  duties  imposed 
on  him  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1273,  1215Vy,   Dec.  Dig.  |  314.*] 

4.  Appeai,  akd  Ekkob    (I   1064*)— Ihbtbuc- 

TIONS— PrEJ  UDICE. 

That  an  instruction  given  for  defendant 
assumed  a  fact  in  dispute  was  not  prejudicial 
to  the  latter,  when  it  did  not,  in  any  event, 
warrant  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !  4221;    Dec.  Dig.  f  1064.*] 

6.  Tbial  (I  240*)— Ihstbuctions— Abqdmen- 

TATIVENKSS. 

An  instruction  that  plaintiff  was  bound, 
in  leaving  defendant's  train,  to  talce  proper  care 
to  prevent  injury,  and  coald  not  recover  if,  in 
leaping  from  the  train,  he  acted  reclclessly, 
and  thereby  contributed  to  his  own  injury,  and 
that  when  plaintiff  found  the  cars  in  motion  it 
was  his  right  to  demand  that  defendant's  offi- 
cers stop  the  train,  and  if  be  had  been  carried 
beyond  his  home  he  conld  have  recovered  com- 
pensation for  returning  and  all  damages  that 
he  may  have  sustained  on  account  thereof,  but 
he  bad  no  right  to  endanger  his  life  or  limbs 
by  jumping  from  the  cars,  in  order  to  prevent 
being  carried  from  his  home,  when  be  found 
the  cars  in  motion,  and  if  he  did  so  jump,  and 
the  injuries  complained  of  were  the  result 
thereof,  you  will  find  for  defendant,  was  prop- 
erly refused  as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
D(g.  I  561;   Dec.  Dig.  |  240.*] 

6.  Carbikrs  (I  388*)  — Injubies- Pebuoub 
Position — Contbibutobt  Neouoence. 

Where  defendant  carrier  wrongfully  and 
negligently  placed  plaintiff  in  a  perilous  posi- 
tion by  shutting  the  vestibule  door,  so  that 
he  could  not  return  to  the  coach,  and  plaintiff, 
under  the  influence  of  sudden  fright  by  rea- 
son thereof,  jumped  from  the  train,  and  was 
injured,  defendant  could  not  defeat  recovery 
for  the  injuries  sustained,  on  the  theory  that 
plaintiff  was  negligent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig,  S  1352;   Dec.  Dig.  {  338.*] 

7.  Tbial   (8  260*)— Requested  Chabob— In- 
STBucnoN  Given. 

Where  the  court  charged  that,  if  plaintiff 
boarded  defendant's  train  to  look  for  suspected 
burglars,  and  at  the  time  he  got  off  the  train 
was  moving  so  rapidly  as  to  make  it  dangerous 
for  plaintiff  to  alight,  and  at  the  time  he 
jumped  from  the  train  he  knew  it  was  moving 
at  a  dangerous  rate  of  s^ed,  then  he  could 
not  recover,  such  instruction  sufficiently  pre- 
sented the  defense  of  contributory  negligence, 
ant  authorized  a  refusal  of  a  requested  charge 
on  such  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  651-C59;  Dec.  Dig.  f  260.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;  U.  J.  Oxford,  Judge. 

Action  by  M.  F.  Boyd  against  the  Texas  & 
Padflc  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

H.  C.  Shropshire  and  W.  L.  Hall,  for  ap- 
pellant. W.  P.  Gibbs  and  Stephens  &  Miller, 
tot  appellee. 

DUNKLIN,  J.  M.  F.  Boyd  sued  the  Texas 
&  Pacific  Railway  Company  for  damages  re- 
sulting from  personal  injuries  sustained  by 


Mm,  and  from  a  Judgment  In  liis  favor  the 
defendant  bas  appealed. 

Plaintiff  was  marshal  of  the  town  of  Gor- 
don, and  on  the  night  of  his  injury  be,  to- 
getlier  with  A.  M.  Barrett,  the  mayor  of  the 
town,  went  to  defendant's  station  in  the  town 
of  Gordon,  intending  to  go  to  the  town  of 
Santo  on  defendant's  train  to  search  for 
persons  suspected  of  burglarizing  a  bouse  in 
Gordon  a  short  time  prior  thereto.  For  the 
purpose  of  the  Intended  trip,  Barrett  pur- 
chased from  defendant's  station  agent  passen- 
ger tickets  for  himself  and  plaintiff.  Brawn- 
er  CaudUl,  deputy  town  marshal,  who  was 
also  searching  for  the  suspected  burglars, 
came  into  Gordon  upon  the  train  which 
plaintiff  and  Barrett  Intended  to  take  for 
Santo,  and  told  tbem  that  there  were  two 
men  on  tbe  train  whom  he  thought  were  the 
guilty  parties.  Plaintiff,  Barrett,  and  Caudill 
then  boarded  the  train,  but  immediately  left 
it  after  an  unsuccessful  search  for  tbe  sus- 
pects, and  after  being  informed  that  those 
persons  bad  left  tbe  train  at  that  station. 
Barrett  and  Caudill  got  off  tbe  train  ahead 
of  plaintiff,  and  after  tbe  train  had  started 
from  the  station,  and  while  It  was  In  motion, 
plaintiff  followed  tbem,  and  by  reason  of  tbe 
momentum  of  the  train  when  he  alighted  he 
came  in  violent  contact  witb  the  ground, 
and  was  thereby  injured. 

The  foregoing  facts  were  alleged  in  plain- 
tiff's petition,  and  were  establisbed  by  the 
evidence.  Tbe  petition  contained  further  al- 
legations substantially  as  follows :  That  when 
be  entered  tbe  train  plaintiff  informed  the 
agents  in  charge  thereof  of  his  purpose  to 
search  for  tbe  suspected  burglars,  and  re- 
quested that  the  train  be  held  until  the 
search  could  be  made;  that  when  be  started 
to  get  off  the  train  the-  agents  in  charge  of 
It  directed  blm  to  alight  from  the  steps  at 
the  south  entrance  to  tbe  vestibule,  between 
the  coaches,  assuring  blm  that  be  could  do 
so  without,  danger  of  Injury  to  himself,  not- 
withstanding plaintiff's  statement  to  tbem  at 
the  time  that  he  was  not  in  tbe  habit  of 
alighting  from  moving  trains;  that,  in  obedi- 
ence to  such  command  by  said  agents,  he 
passed  to  the  lower  step  leading  to  tbe  ves- 
tibule, and,  there  discovering  that  tbe  train 
was  moving  too  fast  for  him  to  alight  with 
safety,  tui-ned  to  re-enter,  and  finding  the 
door  to  tbe  vestibule  closed  and  no  one  In 
sight  to  open  it,  with  no  place  to  stand,  ex- 
cept upon  tbe  lower  step,  which  was  a  posi- 
tion of  peril,  be  fell  to  the  ground,  and  was 
Injured., 

There  was  evidence  to  support  the  allega- 
tions last  stated,  except  that  tbe  evidence 
did  not  show  that  plaintiff  fell  from  the  car, 
but  did  tend  to  show  that,  by  reason  of  bis 
perilous  position  on  the  step  and  fright  oc- 
casioned thereby,  he  Jumped  to  the  ground. 
The  evidence  further  showed  that  tbe  em- 
ploye on  the  platform  of  tbe  car  In  ques- 
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tlon  was  defendant's  first  brakeman,  Clark. 
Plaintiff  further  alleged  that  he  was  a  pas- 
senger on  the  train,  and  upon  the  facts  al- 
leged in  the  petition  and  recited  abore  based 
a  charge  of  negligence  on  the  part  of  the 
defendant  as  the  proximate  cause  of  his  in- 
Jury.  The  Jury  were  charged  substantially 
that,  if  they  should  find  that  the  door  to 
the  vestibule  was  closed  behind  the  plaintiff 
after  he  descended  to  the  bottom  step,  and 
that  thereby  he  was  placed  in  a  perilous  po- 
sition and  was  forced  to  alight,  and  that  one 
of  defendant's  employes  in  charge  of  the 
train  closed  said  vestibule  door,  knowing  at 
the  time  that  plaintiff  was  then  on  the  step, 
and  in  so  doing  was  guilty  of  negligence, 
then  a  verdict  should  be  returned  in  plain- 
tiff's favor;  this  charge  being  given,  how- 
ever, subject  to  a  further  instruction  to  re- 
turn a  verdict  In  defendant's  favor  if,  in 
alighting,  plaintiff  was  himself  guilty  of  neg- 
ligence. No  other  issue  of  negligence  was 
submitted,  and  In  the  charge  negligence  was 
defined  as  a  failure  to  exercise  ordinary  care. 

Upon  the  contention  that  the  evidence 
showed  appellee  to  be  a  trespasser  on  its 
train.  In  that  he  entered  It  with  no  Inten- 
tion to  go  to  Santo,  but  only  to  search  for 
the  suspects,  and  did  not  show  that  the 
brakeman  in  closing  the  door  to  the  vesti- 
bule of  the  car,  and  thus  forcing  appellee 
to  Jump  to  the  ground,  was  acting  within 
the  scope  of  his  employment,  appellant  in- 
sists that  the  court  should  have  Instructed 
a  verdict  for  the  defendant. 

[1]  The  conductor  of  the  train  at  the  time 
testified  that  he  had  charge  and  control  of 
the  other  employes,  who  acted  under  his  or- 
ders and  direction.  He  further  testified  that 
the  first  brakeman  was  stationed  at  the  place 
where  plaintiff  claimed  to  have  boarded  the 
train,  whose  duty  it  was  to  assist  passen- 
gers on  and  off  the  train,  and  when  every- 
thing there  was  all  right  to  give  a  signal 
to  that  effect  to  the  conductor,  who  In  turn 
would  signal  the  engineer.  G.  H.  Clark,  the 
first  brakeman,  testified:  "My  position  on 
the  night  in  question  was  between  the  two 
coaches,  and  I  assisted  people  on  and  off  the 
train.  •  •  •  The  conductor  depends  on 
the  brakeman  and  the  chair  car  porter  to 
know  when  everything  is  ready  to  go."  He 
further  testified  that  he  saw  plaintiff  and 
his  companions  get  on  the  train  at  Gordon. 
We  think  this  evidence  was  sufficient  to 
show  that  the  act  of  the  brakeman  in  closing 
the  door  of  the  vestibule,  and  thus  prevent- 
ing plaintiff's  return  from  the  lower  step  of 
the  car,  was  within  the  scope  of  thk  duties 
of  bis  employment  This  conclusion  renders 
it  unnecessary  for  us  to  decide  whether  or 
not  plaintiff  was  a  passenger.  According  to 
the  testimony  of  plaintiff  and  his  compan- 
ions, they  informed  the  brakeman  at  the 
time  they  entered  the  train  of  their  purpose 
in  boarding  it.  They  were  officers  of  the 
law  and  in  search  for  persons  who  had  com- 
mitted a  felony;   bad  tickets  entitling  them 


to  ride  on  the  train;  entered  the  train  for 
a  lawful  purpose,  and  with  the  knowledge 
of  the  brakeman  and  without  his  objection. 
Under  such  circumstances,  plaintiff  was  not 
a  trespasser,  and,  if  it  be  said  that  he  was 
not  a  passenger,  yet  appellant  owed  him  the 
duty  to  exercise  ordinary  care  to  avoid  In- 
juring him.  Railway  v.  McGIlvary,  29  S.  W. 
67;  Railway  v.  Miller,  8  Tex.  Civ.  App.  241, 
27  S.  W.  905;  Berry  v.  RaUway  Co.,  109  Ky. 
727,  60  S.  W.  690.  See  other  decisions  dted 
In  Oxsher  v.  H.  E.  &  W.  T.  Ry.,  29  Tex. 
Civ.  App.  420,  67  S.  W.  551. 

[2]  Interpreted  In  the  light  of  the  charge. 
It  appears  that  the  verdict  was  predicated 
upon  a  finding  by  the  Jury  that  the  brake- 
man  knowingly  closed  the  vestibule  door 
against  plaintiff,  thus  leaving  him  In  a 
perilous  position  and  causing  him  to  Jump 
from  the  train.  If  the  brakeman  was  acting 
within  the  scope  of  the  duties  of  his  em- 
ployment at  the  time,  this  would  show  such 
negligence  as  would  render  defendant  liable, 
even  though  it  should  be  held  that  plaintiff 
was  a  trespasser. 

[3]  Another  contention  is  that  the  petition 
contained  no  allegation  that  the  brakeman 
was  acting  within  the  scope  of  bis  employ- 
ment In  committing  the  acts  mentioned.  It 
was  alleged  that  those  acts  were  committed 
by  defendant's  employte  In  charge  of  the 
train.  We  think  this  was  tantamount  to  an 
allegation  that  such  employes  were  acting 
within  the  scope  of  the  duties  Imposed  upon 
them  by  the  defendant.  It  Is  Insisted  far- 
ther that  the  charge  was  erroneous,  in  tliat 
It  permitted  a  recovery  upon  a  cause  differ- 
ent from  that  alleged  In  the  petition;  this 
contention  being  predicated  upon  the  facts 
that  in  the  petition  plaintiff  alleged  that  he 
was  a  passenger,  while  the  charge  submit- 
ted the  duty  owing  to  plaintiff  as  ordlnary 
care,  and  not  that  high  degree  of  care  wtiich 
a  carrier  owes  to  a  passenger.  As  noted  al- 
ready, the  facts  were  alleged  In  the  peti- 
tion, and  upon  those  facts  a  charge  of  neg- 
ligence was  predicated.  The  pleading  was 
sufficiently  broad  to  cover  the  case  submit- 
ted to  the  Jury.  The  fact  that  It  also  In- 
cluded a  case  of  liability  to  plaintiff  as  a 
passenger  was  not  inconsistent  with  the  is- 
sue submitted,  and  the  charge  was  not  at 
variance  with  the  petition.  It  was  simply 
an  Instance  of  the  petition  alleging  more 
than  was  submitted  to  the  Jury,  and  more 
than  sufficient  to  warrant  the  Judgment  re- 
covered. Nor  do  we  think  the  charge  Is 
subject  to  the  criticism  presented,  that  it 
was  on  the  weight  of  the  evidence. 

[4]  The  following  instruction  given  by  the 
court  is  assigned  as  error:  "Moreover,  gen- 
tlemen, if  the  plaintiff  voluntarily  under- 
took to  alight  from  the  defendant's  moving 
train,  and  was  not  forced  to  do  so  because 
t>t  the  entrance  and  door  of  the  car  being 
closed  upon  him,  and  if  in  alighting  he  re- 
ceived the  injuries  complained  of.  If  you  be- 
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lleve  from  the  evidence  In  this  case  that 
such  effort  on  his  part  to  alight  under  such 
circumstancee  constituted  negligence,  then 
he  cannot  recover."  The  criticism  made  is 
that  this  instruction  assumed,  as  a  fact,  that 
appellee  was  forced  to  alight  from  the  train, 
because  the  door  was  closed  against  hlin. 
As  the  instruction  directed  a  verdict  for  the 
defendant  upon  a  finding  of  certain  facts, 
and  did  not,  in  any  event,  warrant  a  ver- 
dict for  plaintiff,  we  fail  to  see  how  It  can 
be  said  that  it  was  harmful  to  appellant. 

Complaint  is  made  of  the  court's  refusal 
to  give  the  foUowlnj;  special  instructions  re- 
quested by  defendant: 

Appellant's  requested  charge  No.  2:  "In 
this  case  you  are  further  charged  that  plain- 
tiff was  bound,  in  leaving  the  car  of  defend- 
ant, to  take  proper  care  and  precaution  to 
prevent  injury,  and  lie  cannot  recover  If  it 
appears  from  the  evidence  that  in  leaping 
from  the  train  he  acted  recklessly,  careless- 
ly, or  negligently,  and  thereby  contributed  to 
his  injury.  When  the  plaintiff  found  the 
cars  in  motion,  it  was  his  right  to  demand 
of  the  officers  or  managers  of  the  same  to 
stop  the  train,  and  if  he  had  been  carried 
from  his  home  or  place  of  business  be  could 
have  recovered  compensation  for  returning 
and  all  damages  that  he  may  have  sustained 
on  account  of  being  carried  from  bis  home 
and  business,  but  he  had  no  right  to  endan- 
ger his  life  or  limbs  by  Jumping  from  the 
cars,  in  order  to  prevent  being  carried  from 
his  home,  when  he  found  the  cars  in  mo- 
tion, and  If  it  appears  that  he  did  so  Jump, 
and  tliat  the  injuries  complained  of  were 
the  result  thereof,  you  will  find  for  the  de' 
fendant,  and  so  say  by  your  verdict" 

Appellant's  requested  charge  No.  4:  "In 
this  case  you  are  further  charged,  it  you 
find  and  believe  from  the  evidence  that  the 
plaintiff  went  on  the  defendant's  train  at 
Gordon  for  the  purpose  of  looking  for  some 
suspected  burglars,  and  thereafter  decided 
to  get  off  said  train,  and  tliat  at  the  time 
that  be  got  off  of  said  train  said  train  was 
moving  at  a  rapid  rate  of  speed,  or  such  rate 
of  speed  as  to  make  it  dangerous  for  the 
plaintiff  to  alight  from  said  train  while  in 
motion,  and  that  at  the  time  plaintiff  got  off 
of  said  train  be  knew  said  train  was  mov- 
ing at  such  a  rate  of  speed  as  to  make  it 
dangerous  for  bim  to  alight  therefrom,  and 
that  at  the  time  plaintiff  alighted  from  said 
train  be  knew  it  was  dangerous  for  him  to 
get  off  said  train,  then  you  will  find  for  the 
defendant,  and  so  say  by  your  verdict" 

[S-7]  We  think  the  requested  instruction 
first  quoted  was  objectionable  because  argu- 
mentative. If  the  defendant  wrongfully  and 
negligently  placed  plaintiff  in  a  perilous  po- 
sition, and  he,  under  the  influence  of  sud- 
den fright  by  reason  thereof.  Jumped  from 
the  train,  defendant  could  not  urge  as  a 


defense  that  in  alightthg  he  was  guilty  of 
contributory  negligence  barring  a  recovery. 
The  evidence  tended  to  show  such  facts;  and 
hence  both  the  requested  instructions  were 
erroneous  in  ignoring  this  issue.  Besides, 
the  instruction  given  and  quoted  above  cor- 
rectly presented  the  contention  sought  to  be 
submitted  in  the  requested  instructions. 

We  are  of  opinion,  further,  that  the  evi- 
dence was  ample  to  support  the  charge  of 
negligence  made  against  the  defendant,  and 
that  there  is  no  conclusive  showing  that 
plaintiff  was  himself  guilty  of  negligence 
proximately  contributing  to  his  injury,  con- 
trary to  the  contentions  presented  in  tiie  two 
ISLSt  assignments  of  error. 

The  Judgment  is  affirmed. 


FRIEDRICH  V.  OEISLER.t 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  22,  1011.    On  Motion  for 
Rehearing,  Jan.  S,  1912.) 

1.  Trial  (§  295* )— Instbuotioss— CoNSxanc- 
TiON  AS  A  Whole. 

A  general  instruction  correctly  defining 
negligence  was  not  objectionable,  where  the 
question  of  negligence  was  specifically  applied 
to  the  facts  by  the  charge  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  it  703-717;   Dec  Dig.  |  295.*] 

2.  Mabteb  and  Servant  (5  293*)— Injtjbies 

TO   SEBVANT— iNSTBUCnONS. 

In  an  action  for  injuries  to  a  servant 
while  operating  a  planing  machine,  the  court 
charged  that  if  the  jury  believed  that  plaintiff 
wag  in  the  performance  of  his  doties  for  the 
defendant,  and  while  in  the  discharge  of  such 
duties  was  in  the  act  of  planing  a  short  piece 
of  lumber,  which  was  pushed  from  under  his 
band,  which  fell  on  the  knives,  and  if  plaintiff 
was  inexperienced  with  the  use  of  the  machine, 
and  it  was  of  a  highly  dangerous  character, 
and  plaintiff  had  not  been  instructed,  etc.,  and 
this  was  negligence  which  was  the  proximate 
cause  of  the  injury,  and  (>laintiff  was  not  him- 
self negligent,  he  was  entitled  to  recover,  was 
not  objectionable  for  failure  to  explain  what 
were  plaintiff's  duties  under  the  pleadings  and 
the  entire  evidence. 

[iSd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J  1160;   Dec.  Dig.  f  293.*] 

3.  Masteb  and  Servant  (§  293*)— Injuries 
TO  Sebvant  —  Danobbocs  Machine  —  In- 
structions. 

Where  plaintiff  was  injured  while  operat- 
ing a  planing  machine,  a  charge  submitting  to 
the  jury  whether  plaintiff  was  in  the  discharge 
of  his  duties,  and  whether  in  doing  so  his  hand 
was  cut  by  the  planing  knives,  and  whether  he 
was  inexperienced  and  unacquainted  with  the 
use  of  the  machine,  whether  It  was  dangerous, 
and  whether  defendant  had  failed  to  instruct 
plaintiff,  etc.,  sufficiently  covered  the  question 
whether  plaintiff  saw  the  knives  plainly  and 
knew  the  danger  of  placing  his  hand  against 
them,  and  that  if  he  did  no  warning  was  nec- 
essary, but  he  assumed  the  risk  of  his  own 
negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1160;  Dec  Dig.  §  293.*] 

4.  Master  and  Servant  (§  291*)— Instruc- 
tions— Shiftino  Bubden   of  Proof. 

An  instruction  that  if  the  jury  believed 
from  the  evidence  that,  at  the  time  plaintiff, 
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defendant's  servant,  was  injured,  he  was  not 
In  the  performance  of  some  duty  for  defend- 
ant, then  to  return  a  verdict  tor  defendant, 
merely  indicated  that  plaintiff  could  not  recov- 
er if  he  was  not  in  the  performance  of  his 
duly,  and  was  therefore  not  objectionable  as 
Bhifting  the  burden  of  proof  on  defendant  to 
prove  that  plaintiff  at  the  time  of  his  injury 
was  not  in  the  performance  of  his  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  1140-1144;  Dec.  Dig.  I 
291.*] 

5.  Trial    (|   234*)— Irstbuctioms— Burden 

OF  PHQOF. 

An  instruction  that  the  burden  of  proof 
was  on  plaintiff  to  establish  "his  case"  b^  a 
preponderance  of  the  evidence  was  not  objec- 
tionable for  failure  to  clearly  state  what  "his 
case"  was. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  537;  Dec.  Dig.  |  234.*] 

6.  Trial  (|  139*)— Qdebtiokb  fob  Court  or 
Jury. 

Whether  there  is  sufficient  evidence  to  go 
to  the  jury  is  a  question  for  the  court  but 
whether  the  evidence  preponderates  in  favor 
of  one  party  or  the  other  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  fS  33&-341;   Dec.  Dig.  f  139.*] 

7.  Master  and  Sextant  ({  278*)— Injuries 
TO  Servant— Failure  to  Warn. 

Evidence  held  to  warrant  a  finding  that 
plaintiff,  a  minor  servant,  was  directed  to  op- 
erate a  dangerous  planing  machine  according 
to  his  own  judgment  and  without  instruction 
or  warning  as  to  the  dani^er  involved  in  the 
work,  and,  having  been  injured  without  con- 
tributory negligence,  the  master  was  responsi- 
ble. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  972;  Dec.  Dig.  |  278.*] 

Appeal  from  District  Court,  Bexar  County; 
Artbur  W.  Seellgson,  Judge. 

Action  by  Fritz  Gelsler,  by  his  next  friend, 
August  Gelsler,  against  Ed  Frledtich.  Judg- 
ment for  plaintiff,  aud  defendant  appeals. 
Affirmed. 

Leo  Tarleton,  for  appellant  W.  H.  Lips- 
comb, Bryan  F.  Williams,  and  Marcus  W. 
Dari8,  for  appellee. 

COBBS,  J.  This  suit  was  Instituted  by 
August  Gelsler,  the  father,  as  next  friend, 
to  recover  damages  against  appellant  on  the 
ground  of  negligence  on  the  part  of  appel- 
lant in  allowing  Fritz  Geisler,  a  minor  over 
16  years  old,  without  warning  him  of  the 
dangers,  while  In  bis  service  and  discharge 
of  bis  duty,  to  plane  off  or  reduce  the  size 
of  a  piece  of  lumber  about  the  length  of  one 
foot,  and  while  In  the  act  of  doing  so  the 
said  piece  of  lumber  and  material  was  push- 
ed and  pressed  from  under  plaintiff's  band, 
causing  bis  said  hand  to  fall  upon  and  come 
in  contact  with  the  planing  knives,  with  the 
result  that  three  of  plaintiff's  fingers  were 
cut  off,  bruised,  contused,  and  lacerated  to 
such  an  extent  as  .to  require  their  amputa- 
tion. It  was  further  alleged  as  the  result 
of  the  Injury  that  his  capacity  to  labor  and 
earn  money  has  been  greatly  and  permanoit- 


ly  Impaired,  and  has  suffered,  and  will  ta 
the  future  continue  to  suffer  great  pliyglcil 
pain  and  mental  anguish,  claiming  damage* 
to  the  extent  of  $5,000.  The  defense  alleged 
and  asserted  was  that  plaintiff  was  experi- 
enced as  a  helper  In  and  about  the  use  of 
the  machine  that  caused  the  injury;  bad 
been  fully  cautioned  and  warned  and  knew 
its  character  and  danger  from  careless  use; 
was  not  at  the  time  engaged  on  any  work 
for  plaintiff  or  connected  with  plaintiff's  busi- 
ness in  putting  the  machine  in  motion;  was 
attempting  to  make  something  for  himself 
without  knowledge  of  appellant  or  his  fore- 
man. These  issues  were  submitted  to  a  Jury, 
and  the  damages  were  assessed  at  $250. 

There  was  testimony  introduced  fully  sap- 
porting  the  contention  of  both  parties  aud 
is  sharply  contradictory  of  each  other.  AH 
went  to  Uie  Jury  and  the  finding  of  the  Jury 
upon  the  issues  Is  binding  upon  this  court, 
unless  some  error  of  law  has  been  committed 
by  the  court  on  the  trial  of  said  cause  or  in 
the  charges  given  or  refused. 

The  proof  showed  the  boy  was  an  unu.su- 
ally  bright  boy,  over  15  years  old,  and  who 
had  been  attending  school  prior  to  his  em- 
ployment. He  had,  when  injured,  be«i  work- 
ing for  about  three  months.  Mr.  Friedrich, 
the  owner,  had  seen  him  at  woric  and  using 
the  machine.  He  Instructed  the  boy  to  make 
the  necessary  repairs  to  an  old  Ice  box.  The 
boy  said  It  was  necessary  in  his  Judgment 
to  use  the  machine  in  the  manner  in  which 
he  used  it,  as  Mr.  Friedrich  had  told  him 
to  do  everything  necessary  to  be  done  to  it 
and,  having  left  it  to  his  Judgment,  the  boy 
supposed  that  was  necessary.  This  work 
was  being  done  in  plain  view  of  the  others 
working  in  the  shop,  including  Mr.  Derr,  the 
foreman  under  whom  he  was  working.  lie 
did  not  know  of  any  of  the  dangers,  or  that 
it  was  dangerous  to  use  a  longer  piece  of 
wood,  nor  did  he  know  until  after  his  In- 
Jury  that  there  were  pieces  of  wood  used 
to  push  short  planks  with.  While  pnshint; 
the  plank,  which  was  necessary,  the  same 
slipped,  and  bis  hand  was  caught  with  the 
knives  used  in  the  machine  and  thus  injured. 
He  had  no  warning  at  any  time  of  the  dan- 
gers. 

The  defendant  contradicted  this  testimony, 
showed  that  the  boy  was  warned,  and  warn- 
ed at  the  very  time,  Just  before  he  was  in- 
jured, of  the  danger;  that  what  he  was  work- 
ing at  was  and  could  not  be  for  any  repair 
of  an  Ice  box,  but  was  something  the  boy  was 
making  for  himself. 

[1]  Appellant's  first  assignment  of  error  i;:, 
in  effect,  that  the  court  erred,  in  the  first 
paragraph  of  its  charge,  in  giving  an  ali- 
stract  definition  of  "negligence,"  and  not  suc- 
cinctly instructing  the  Jury  as  to  what  con- 
stitutes negligence  applied  to  the  facts  of 
the  case.    The  portion  of  the  court's  char^ 


•For  other  cases  se«  samo  topic  and  section  NUMBER  ta  Dec.  Dig.  *  Am.  Dig.  Key  No.  Sorles  *  Rep'r  Induct 


Digitized  by 


Google 


Tex.) 


FBIEDRICH  V.  GEISLEB 


1081 


objected  to  1b  as  follows:  "By  'negllgtece' 
as  used  In  this  cbarge  Is  meant  the  failure 
to  use  ordinary  care;  and  by  'ordinary  care' 
Is  meant  such  care  as  a  person  of  ordinary 
prudence  would  use  under  the  same  or  sim- 
ilar circumstances." 

We  think  that  this  charge  must  be  con- 
strued In  connection  with  the  main  cbarge, 
and  has  been  cured  thereby.  Defendant 
might  bare  required  the  court  by  special 
charge,  if  that  paragraph  stood  alone,  to  de- 
fine negligence  as  applied  to  the  particular 
case,  but  that  does  not  seem  to  hare  been 
done,  and  this  assignment  is  overruled. 

Appellant's  second  assignment  of  error 
calls  Into  question  the  second  paragraph  of 
the  court's  charge,  which  Is  as  follows:  "It 
you  believe  from  the  evidence  that  on  or 
about  September  23,  1909,  the  plaintiff  was 
In  the  performance  of  his  duties  for  the  de- 
fendant, and  while  in  the  discharge  of  such 
duties  was  in  the  act  of  planing  a  short  piece 
of  lumber,  and  while  In  the  act  of  so  doing 
the  said  piece  of  lumber  was  pushed  and 
passed  from  under  plaintiffs  hand,  causing 
hla  hand  to  fall  upon  and  come  in  contact 
with  the  planing  knives,  and  plaintiff's  three 
fingers  were  cut  and  torn,  and  because  there- 
of they  are  now  in  the  condition  that  you 
find  them  to  be;  and  if  you  further  believe 
from  the  evidence  that  plaintiff  was  inex- 
perienced and  unacquainted  with  the  use  of 
the  machine  he  was  using;  and  if  you  fur- 
ther believe  that  said  machine  was  of  a  high- 
ly dangerous  character;  and  if  you  further 
believe  from  the  evidence  that  the  defendant 
failed  to  instruct  plaintiff  as  to  the  safe  man- 
ner of  operating  the  said  machine,  and  how 
to  guard  against  the  dangers,  if  any,  and  that 
it  was  negligence  on  the  part  of  defendant  to 
fail  to  Instruct  plaintiff  as  to  the  safe  manner 
of  operating  said  machine  and  bow  to  guard 
the  dangers,  if  any,  incident  to  the  operation 
thereof,  if  you  so  find,  and  that  such  negli- 
gence, If  any,  was  the  proximate  cause  of 
plaintiff's  injuries;  and  yon.  find  that  plain- 
tiff possessed  such  a  degree  of  intelligence 
as  to  know  and  appreciate  the  danger,  if  any, 
of  his  act,  and  was  not  guilty  himself  of 
contributory  negligence — then  you  are  in- 
structed to  return  a  verdict  for  the  plain- 
tiff." 

[2]  The  first  objection  thereto  Is  that  the 
court  fails  to  explain  to  the  jury  what  were 
the  duties  of  plaintiff  under  the  pleading  and 
the  entire  evidence.  We  do  not  think  it  nec- 
essary for  the  court  in  its  general  charge  to 
go  any  further  than  It  did  in  submitting  to 
the  jury  whether  or  not  the  plaintiff  was  in 
the  performance  of  his  duties  for  the  defend- 
ant. What  those  duties  were,  were  facts 
before  the  Jury,  and  it  would  not  have  been 
proper  for  the  court  to  comment  upon  the 
facts,  and  it  was  not  necessary  to  go  any 
further  to  show,  as  contended  by  appellant, 
that  at  the  time  of  bis  injury  he  was  re- 
Qulred  to  do  what  be  was  doing  by  the  de- 


fendant or  his  foreman,  and  that  such  must 
be  established  by  a  preponderance  of  the 
evidence.  We  do  not  think  the  charge  sub- 
ject to  the  criticism,  and  we  tliink  the  court 
went  as  far  as  was  necessary. 

[S]  The  second  ground  is  that  the  .charge 
of  the  court  failed  to  submit  to  the  Jury 
whether  or  not  plaintiff  saw  the  knives  plain- 
ly and  knew  the  danger  of  placing  his  hand 
against  them;  then  no  warning  from  defend- 
ant or  any  one  else  was  necessary,  and  he 
assumed  the  risk  of  Ids  own  negligence. 

The  charge  fully  covered  this  phase  of  the 
case.  The  cbarge  submitted  to  the  Jury 
whether  or  not  plaintiff  was  in  the  discharge 
of  his  duties,  and  if  In  so  doing  his  hand 
was  cut  by  the  planing  knives,  and  whether 
or  not  he  was  inexperienced  and  unacquaint- 
ed with  the  use  of  the  machine,  and  whether 
or  not  it  was  of  a  dangerous  character,  and 
whether  or  not  the  defendant  failed  to  in- 
struct  plaintiff  as  to  the  dangerouscharacter 
and  how  to  guard  against  the  dangers,  and 
that  it  was  negligence  on  the  part  of  the  de- 
fendant to  have  failed  to  instruct  plaintiff 
as  to  the  safe  manner  of  operating  the  ma- 
chine. It  was  fully  submitted  to  the  jury 
whether  or  not  he  was  in  the  discharge  of 
his  duties  and  in  the  absence  of  any  more 
definite  instruction,  which  the  defendant  bad 
a  right  to  call  for,  we  can  see  no  error  In 
this  charge,  and  the  assignment  is  therefore 
overruled. 

[4]  The  third  assignment  of  error  com- 
plains, in  effect,  of  the  fourth  paragraph 
of  the  charge  of  the  court,  that  it  shifted 
the  burden  of  proof  on  the  defendant  to 
prove  a  negative  and  is  contrary  to  the  law, 
which  clearly  places  the  burden  on  plaintiff 
to  show  he  was  in  the  performance  of  some 
duty,  and  the  first  proposition  thereunder  is 
to  the  effect  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  his  case  by  n 
preponderance  of  the  evidence,  and  was  re- 
versible error  for  the  court  to  shift  the  bur- 
den of  proof,  to  require  defendant  to  afiirnia- 
tlvely  establish  the  negative  of  plaintiff's 
contention.  The  portion  of  the  paragraph 
of  the  charge  complained  of  is  set  out  under 
appellant's  statement  as  follows:  "If  you 
believe  from  the  evidence  that  at  the  time 
plaintiff  was  injured  be  was  not  in  the 
performance  of  some  duty  for  defendant, 
*  *  •  then  In  either  of  these  events  you 
are  instructed  to  return  a  verdict  for  defend- 
ant." 

We  do  not  understand  the  charge  as  ni>- 
pellant  seems  to.  The  burden  of  proof  ha.^ 
not  been  shifted  to  the  defendant;  but  the 
charge  Is  to  the  effect  that  plaintiff  cannot 
recover  if  he  was  not  in  the  performance  of 
his  duty.  In  other  words,  the  plaintiff's 
right  to  recover  was  based  upon  his  estab- 
lishing the  fact  that  he  was  performing  some 
duty  for  defendant,  and  he  cannot  be  heard 
to  complain,  if  it  be  a  burden  placed  upon 
the  plaintiff. 
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[6]  The  fourth  asslKnment  of  error  calls 
Into  question  the  charge  of  the  court,  as  fol- 
lows: "The  burden  of  proof  is  upon  the 
plalntitt  to  establish  his  case  by  a  prepon- 
derance of  the  evidence."  We  can  see  no 
reason  to  agree  with  the  appellant  that  such 
a  charge  is  error  "because  the  jury  are  no- 
where told  succinctly  and  clearly  what  his 
case  Is  that  he  must  establish  by  a  preponder- 
ance of  the  evidence."  The  balance  of  the 
assignment  it  is  not  necessary  to  set  out. 
It  is  sufficient  only  to  say  that  it  was  for 
the  court  to  determine  whether  there  was 
evidence  enough  to  go  to  the  Jury. 

[6]  It  is  for  the  jury  to  determine  whether 
the  evidence  preponderates.  If  in  any  case 
there  is  not  sufBcient  evidence  to  go  to  the 
jury,  the  court  should  Instruct  a  verdict,  and 
the  court  was  here  following  the  universal 
rule  of  instructing  the  jury  as  to  how  the 
plaintiff  should  establish  his  case  by  evi- 
dence. 

The  only  error  assig^ned  on  account  of  the 
refusal  of  the  court  to  give  a  special  charge 
is  referred  to  in  the  fifth  assignment  of  er- 
ror, as  follows:  "The  court  erred  in  refusing 
to  give  to  the  jury  charge  No.  1  asked  by 
the  defendant." 

The  charge  referred  to  Is  a  request  for  a 
peremptory  instruction  for  the  jury  to  re- 
turn a  verdict  for  the  defendant  The  re- 
fusal of  this  charge  was  not  error. 

[7]  Viewing  this  case  in  the  light  of  the 
facts  and  the  assignments  of  error  calling 
In  question  portions  of  the  court's  charge  in 
the  abstract,  we  cannot  see  any  error  as- 
signed that  requires  a  reversal  of  the  case. 
The  evidence  sufficiently  supports  the  flndiug 
of  the  jury  that  the  boy,  although  a  minor, 
was  of  unusual  intelligence;  that  be  was 
directed  by  his  master  to  do  work  according 
to  his  own  judgment  and  discretion,  which, 
in  the  opinion  of  the  boy,  was  required  to 
be  done  by  the  piece  of  machinery  which  was 
very  dangerous  to  an  inexperienced  band; 
that  he  was  an  Inexperienced  hand  and  had 
not  been  warned  of  the  danger  of  doing  the 
character  of  work  that  be  was  engaged  in, 
and  while  so  engaged  in  this  work  was  in- 
jured. As  to  his  degree  of  intelligence,  as 
to  whether  he  was  guilty  of  contributory 
negligence  in  doing  this  work,  and  as  to 
whether  the  machine  was  of  itself  danger- 
ous, and  everything  connected  with  its  use, 
were  fully  submitted  to  the  jury,  and  their 
finding  we  are  not  at  liberty  to  disregard. 

We  have  fully  examined  all  the  assign- 
ments of  error  and  the  propositions  submit- 
ted thereunder,  and  they  are  overruled. 

The  judgm^it  of  the  court  is  affirmed. 

On  Motion  for  Rehearing. 

Because  of  the  claim,  made  in  the  motion 
for  rehearing,  that  this  case  is  in  conflict 
with  the  opinion  of  this  court  in  Krlsch  v. 
Rlchter,  130  S.  W.  186,  we  have  thought  it 
well  enough  to  write  an  opinion  on  refusing 


this  motion.  The  Ejrlsch  Case  is  urged,  with 
much  force  and  commendation,  as  the  la\« 
on  the  subject  controlling  the  disposition  of 
this  appeal  In  favor  of  appellant's  conten- 
tion. The  writer,  not  having  been  a  mem- 
ber of  the  court  at  that  time,  can,  with  pro- 
priety, likewise  commend  it  for  Its  clear  state- 
ment of  the  principles  of  law  governing  snch 
cases,  which  makes  it  take  high  rank  hi  our 
jurisprudence  as  one  of  the  very  best  con- 
sidered and  leading  cases  on  the  subject 
It  has  had  the  approval  of  our  Supreme 
Court  and  is  urged  by  counsel  for  appellant 
to  secure  a  reversal  of  tills  case,  contend- 
ing, as  stated,  the  opinion  in  this  case  is 
In  conflict  with  it 

There  is,  to  our  mind,  a  wide  difference  In 
the  facts  surrounding  the  two  cases. 

Fritz  Geisler,  when  he  was  injured,  was 
16  years  of  age,  shown  to  be  a  boy  of  unusual 
Intelligence  and  very  bright  and  apt    He 
stated  he  had  worked  on  ice  boxes  before  the 
time  he  was  hurt,  and  fixed  up  new  Ice 
boxes.    His  general  duties,  for  three  months 
prior  to  the  time  he  was  hurt  were,  as  stat- 
ed by  blm :   "I  worked  on  all  ice  boxes,  when 
Mf.  Friedrich  told  me  to  do  it,  and,  when- 
ever there  wasn't  any  work  for  me  to  do,  Mr. 
Friedrich  told  me  to  go  and  get  some  work 
from  some  of  the  workmen  and  do  what  tbey 
told  me  to  do.    *    *    *    Just  before  I  went 
to  the  machine  where  I  was  hart.  I  was 
working  on  an  old  ice  box  that  Mr.  Fried- 
rich told  me  to  repair.    At  the  time  I  began 
work  on  that  Ice  box,  Mr.  Friedrich  was 
about  four  feet  away  from  me.    He  told  me 
to  repair  everything  that  should  be  repaired 
on  the  ice  box.    I  made  an  examination  of 
the  ice  box  to  see  what  should  be  repaired. 
I  just  looked  it  over,  and  then  I  did  what- 
ever was  necessary.    When  I  went  to  work, 
on  the  afternoon  I  was  hurt,  the  first  woit 
I  did,  I  started  on  the  ice  box  right  after  1 
o'clock.    The  flrst  thing  we  had  to  do  was  to 
clean  it  out    •    *    •    And  after  we  clean- 
ed it  out  I  started  to  repair  on  It     Ttiere 
were  some  old  boards  in  it  that  were  broke, 
and  we  had  to  take  those  out  and  put  in  new 
ones.    I  took  these  boards  from  the  Ice  box 
from  the  right-hand  side.    There  was  a  dou- 
ble partition,   one  side  was   to    keep  meat 
racks  on,  side  holes.  Inside,  and  tbat  was  tbe 
one  that  was  broke — ^tbe  inside    board.    I 
went  to  the  machine  and  was  fixing  some- 
thing there  to  hang  one  of  the  meat  racks 
on,  and  so  I  got  hurt    The  board  I  was  As- 
Ing  was  about  six  inches  long,   about  three 
inches  wide,  about  tliree-quarters  of  an  tncb 
thick,  and  it  was  oak  wood.    I  bad  to  plane 
that  board  off,  to  flx  It  cut  it,  to  have  It  go 
on  the  wall,  and  then  saw  It — I  was  sup- 
posed to  saw  It    And  then  where  tbe  rack 
hangs  on,  had  a  rack  to  hang  it  on.    I  hewed 
a  piece  of  oak  wood  and  sawed   It  until  It 
was  about  six  inches  long  and   three  Inches 
wide,  and  then  I  taken  it  and  planed  it  and 
just  as  I  was  planing  it,  why,  the  mafhiw 
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dragged  It  over  along  my  hand,  and  I  got 
burt.    Tbe  planing  machine  Is  fixed  about  In 
the  shape  of  this  (Illustrating  by  railing  of 
witness  stand),  broader  and  longer  than  this, 
and  had  iron  on  one  side  of  it,  and  you  would 
have  to  put  your  hand  on  top  of  the  board 
and  shove  It  over  the  knife  in  order  to  plane 
it     When  I  got  my  hand  hurt,  the  plane 
planed  about  half  an  inch  on  the  board,  and 
then  the  machine  stopped,  and  I  taken  off 
some  of  my  weight,  and  the  machine  started 
again  and  pulled  the  board  from  under  my 
hand,  and  my  hand  went  on  the  machine. 
They  had  four  knives  on  the  machine,  and 
Mr.  Frledrich  told  me,  after  I  got  hurt,  that 
they  revolved  about  2,000  revolutions  a  min- 
ute.   •    •    •    Xhese  knives  were  fixed  upon 
a  square  piece  of  iron,  and  the  knives  were 
something  like  the  edge  of  that  pencil  (re- 
ferring to  pencil  in  Mr.  Davis'  hand).    There 
were  four  knives  around  the  cylinder.    We 
had  a  belt  that  ran  back  of  the  machine, 
back  here  (indicating),  which  revolved  these 
wheels  for  these  knives  here,  and,  in  order 
to  have  this  here,  they  had  a  brake  further 
down  here  to  throw  the  belt  on  here,  and, 
if  yon  threw  the  belt  on  here,  these  knives 
would  revolve,  and  you  would  have  to  shove 
the  board  over  It  In  order  to  have  it  planed. 
Xhese  knives  extended  very  little  above  the 
surface  or  the  top  of  the  machine — about  one- 
sixteenth  of  an  inch.    In  planing  a  piece  of 
material  yon  would  have  to  hold  your  hand 
on  it  and  start  shoving  over  against  here 
and  hold  it  down  on  the  surface  of  the 
table  and  shove  it  across.    When  I  planed 
this  piece  of  timber,  I  had  my  hand  on  the 
middle  of  it;    I  bad  my  hand  on  it  like 
this.   As  the  machine  moved,  it  did  no^  move 
the  timber,  and  the  knives  would  not  pull 
it  across ;  yon  would  have  to  shove  it  across. 
If  yon  didn't  shove  it  across,   the  knives 
would  revolve  It  the  other  way.    I  shoved  it 
across.    When  I  got  hurt,  the  machine  had 
planed  about  half  an  inch,  and  the  machine 
started  to  stop,  and  I  taken  off  some  of  my 
weight    The  machine  started  again,  and  as 
I  put  tbe  timber  on  it,  why,  it  titrew  the 
board  back,  and  my  hand  fell  on  it.    As  tbe 
board  fell  from  under  my  hand,  it  fell  back- 
wards, came  back,  my  hand  fell  on  it,  and 
I  got  cut    *    •    *    My  fingers  were  cnt  off 
entirely  at  the  time  of  the  accident     Tbe 
flesh  was  cut  off  entirely  and  the  bone  was 
cut  deep.    •    •    •    Mr.  Frledrich  knew  my 
age.    •     •    •    Mr.  Frledrich,  nor  any  of  his 
foreman  there,  ever  warned  me  of  any  dan- 
ger in  the  use  of  this  machine.    I  never  had 
any  warning  or  instructions  with  reference 
to  the  use  of  that  machine.    They  never  did 
■warn  me.    Mr.  Frledrich  told  me  to  repair 
everything  that  was  to  be  repaired  on  that 
Ice  box;   be  wanted  to  send  it  out  the  next 
day.    It  was  necessary  for  me  to  plane  this 
piece  of  board  in  order  for  me  to  repair  that 
Ice  box.    •    •    *    I  never  did  have  any  ex- 
perience In  planing  a  short  board,  of  this 


length,  size,  and  weight,  that  I  have  describ- 
ed, that  I  was  using  at  the  time  I  was  hart 

*  *  *  I  didn't  know  then  the  particular 
effect  or  the  tendency  of  using  the  short 
board  that  you  used  upon  a  machine  like 
that  *  *  *  I  had  used  that  planing  ma- 
chine in  the  presence  of  Mr.  Frledrich  be- 
fore tliat  Mr.  Frledrich  was  standing  there 
watching  me  whUe   I  was   working  on  it. 

•  •  •  Mr;  Frledrich  told  me,  after  I  got 
hurt,  that  a  short  lM>ard  ought  not  to  be  used 
on  the  machine.  *  *  *  He  never  told  me 
that  before  I  got  hurt  If  he  had  told  me 
tliat  it  was  dangerous,  I  would  not  liave 
used  that  board." 

On  cross-examination  he  stated:  "I  Iiad 
to  do  work,  wliatever  I  was  told  to  do. 
Sometimes  I  worked  by  myself,  and  some- 
times I  worked  with  somebody  else.  I  did 
planing.  I  went  there  as  an  apprentice.  As 
to  whether  I  went  there  to  do  that  work  and 
run  planers,  I  worked  with  everything  that 
ever  had  to  be  done,  like  Mr.  Frledrich  told 
me  on  the  box;  said  to  do  everything  tliat 
has  to  be  done  on  it,  and  I  went  to  do  every- 
thing that  was  to  be  done  on  it  He  told  me 
to  do  everything  that  was  to  be  done  on  it." 
He  farther  stated:  "He  (meaning  Mr.  Frle- 
drich) never  did  tell  me  anything  about 
the  machine.  He  never  gave  me  a  word  of 
warning.  I  never  knew  that  I  had  to  work 
on  the  machine.  •  •  •  These  push  blocks 
were  not  on  the  machine  where  I  was  hurt, 
at  any  time  prior  to  the  time  I  was  hart 
I  didn't  see  it  until  a  week  after  I  was 
hurt  That  was  the  first  time  I  seen  that 
I  bad  never  seen  one  like  tliat  before.  A 
push  block  had  never  been  used  in  my 
presence  on  that  machine.  I  had  never  used 
it  and  had  never  seen  any  one  else  use  It" 
He  further  stated:  "Mr.  Groos  did  not 
call  me  to  let  it  alone;  I  didn't  hear  him. 
The  machine  I  was  working  on  makes  a  very 
buzzing  sound,  and  standing  next  to  the  ma- 
chine, if  somebody  hollered  at  you,  you 
couldn't  hear  them.  I  did  not  bear  that 
I  did  not  turn  around  and  look  at  him.  I 
did  not  take  the  block  out  and  turn  it  around 
and  put  it  in  the  other  way.  That  is  not 
the  block." 

Tbe  evidence  also  clearly  shows  that  the 
boy,  at  that  time,  did  not  know  of  the  dan- 
ger of  the  machine.  He  bad  been  there  but 
a  short  time,  and  was  iaexperienced,  and 
had  not  been  warned,  as  shown  by  the  facts, 
and  as  stated  in  our  opinion. 

In  tbe  Krisch  Case  tbe  boy  was  between 
17  and  18  years  of  age,  had  been  at  work 
in  the  bakery  for  nearly  a  year,  had  seen 
the  machine  in  operation,  and  knew  that 
the  cogs  in  the  wheels  were  dangerous  when 
the  machine  was  in  motl(»;  and  there  was 
nothing  to  prevent  him  from  seeing  the  two 
cogwheels,  which  he  cleaned  for  about  a 
year. 

Judge  Fly,  in  his  opinion  In  the  Krisch 
C^se,  among  other  things,  said:    "The  un- 
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controTerted  testimony  of  the  defendant  was 
to  tbe  effect  that  be  always  told  his  employte 
not  to  pnt  their  fingers  in  the  cogs  or  any 
part  of  the  machine.  The  whole  of  the  evi- 
dence Indicated  that  plalntlfF  must  have 
knovni,  and  did  know,  that  it  was  danger- 
ous for  him  to  work  with  a  rag  about  his 
fingers  In  close  proximity  to  the  cogs  of  a 
moving  machine.  The  danger  was  open  and 
and  just  as  apparent  to  him  as'  to  tbe  fore- 
man. It  did  not  take  any  skill  or  extra 
knowledge  for  any  human  being,  even  of 
very  limited  mental  capacity,  to  know  that 
if  the  fingers  are  placed  between  interlock- 
ing cogs  of  a  moving  machine  that  they  will 
be  injured." 

We  have  quoted  so  mncb  from  the  testi- 
mony in  order  that  the  facts,  in  the  Krlsch 
Case,  may  be  readily  dlstingnlshed  from 
the  facts  in  this  case. 

In  the  Kriscb  Case  the  boy  had  been  work- 
ing with  tbe  machine,  and  cleaning  tbe  cogs 
dally,  for  a  year,  and  was  17  or  18  years 
old. 

In  this  case  the  boy  was  15  years  of  age, 
had  been  working  only  about  three  mouths, 
had  not  been  warned,  and  could  not  see 
the  danger  that  might  come  to  him  in  shov* 
ing  a  short  piece  of  wood  across  the  knives 
any  more  than  a  longer  piece;  nor  did  he 
have  any  instructions  that  in  plaulug  short 
pieces  of  wood  they  had  to  be  manipulated 
in  another  way. 

We  can  see  no  confilct  in  tbe  two  cases, 
but  believe  that  the  Kriscb  Case  is  authori- 
ty for  the  disposition  of  this  case,  and  the 
motion  for  rehearing  is  refused. 


MOORE  v.  MOORB. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dec.  20,  1911.) 

Appeal  and  E^brob  ($  387*)— Ftlinq  Bond- 
Time. 

Rev.  St.  1895.  art.  1387,  provides  that  an 
appeal  bond  shall  be  filed  within  20  days  after 
the  term  at  which  the  judgment  appealed  from 
was  entered,^  unless  term  of  the  court  continues 
more  than  eight  weeks,  or  the  party  appealing 
resides  ■without  the  county  from  which  the  ap- 
peal was  taken.  Held,  that  where  an  appeal 
was  taken  from  the  A.  district  court,  the  term 
of  which  was  less  than  eight  weeks,  and  the 
record  showed  that  appellant's  residence  was 
within  the  county,  failure  to  file  the  bond  until 
24  days  after  adjournment  was  fatal. 

[Eld.  Note. — For  other  eases,  see  Appeal  and 
jEJrror    Cent.  Dig.  fi  2004-2074;    Dec  Dig.  i 

Appeal  from  District  Court,  Aransas  Coun- 
ty;   E.  A.   Stevens,  Judge. 

Action  between  C.  H.  Moore  and  C.  J. 
Moore.  Judgment  for  tbe  latter,  and  tbe 
former  appeals.     Dismissed. 

A.  L.  Matlock  and  Butler  L.  Knight,  for 
appellant. 


COBBS,  3.  Appellee  moves  the  conrt  to 
dismiss  the  appeal  on  the  ground  tliat  the 
district  court  adjourned  September  9.  1911, 
and  the  bond  in  this  case  was  not  filed  in 
said  court  until  October  3,  1911 — 24  days 
after  the  adjournment  of  tbe  trial  cocrt 
An  lnsi>ectlon  of  the  record  shows  tbe  facta 
to  be  as  stated  In  the  motion. 

Article  1387,  R.  S.  1895,  requires  the  bond 
to  be  filed  within  20  days  after  the  expira- 
tion of  the  term,  unless  tbe  court  by  law 
may  continue  more  than  8  weeks,  or  the  par- 
ty appealing  resides  without  the  county 
from  which  appeal  is  taken.  Tbe  term  of 
the  Aransas  district  court  is  for  less  tban 
8  weeks,  and  the  record  alleges  the  residence 
of  appellant  to  be  in  that  county.  It  there- 
fore follows  the  motion  must  be  and  is  here- 
by granted,  and  said  cause  is  accordingly 
dismissed,  at  appellant's  cost. 


FT.  WORTH  &  R.  G.  RY.  CO.  et  aL  ▼. 

STARR  et  al. 

(Court  of  Civil  Appeals  of  Texas.    PL  Worth. 

Nov.  8,  1911.     Rehearing  Denied  Dec 

23,  1911.) 

1.  Carriebs  i§  20*)— Pkotection  or  Ijve 
Stock— Dodble-Deck  Cabs— Request. 

Under  Rev.  St.  1895,  art.  4502a,  making  it 
the  duty  of  railway  companies  to  provide  double- 
deck  cars  for  the  shipment  of  sheep,  goats,  bogs, 
and  calves,  and  article  4502b,  providing  a  pen- 
alty for  failing  to  provide  such  cars  unless 
single-deck  cars  provided  are  shipped  at  half 
the  usual  rate,  a  demand  by  the  shipper  of  such 
animals  for  a  double-deck  car  will  be  implied. 

lEd.    Note. — For    other    cases,    see    Carriers, 
Dec.  Dig.  i  20.*] 

2.  Cabriebs  (J  20*)— Tbanspobtation  of  Live 
Stock  —  Double-Deck  Cars  —  Action  fob 
Penalty. 

Rev.  St.  1895,  art.  4502a,  makes  it  the  du- 
ty of  railway  companies  (o  provide  double^deck 
cars  for  sheep,  goats,  hogs,  and  calves,  but 
prescribes  no  penalty  for  their  failure  to  do  so. 
Article  4502b  declares  that  it  shall  be  unlaw- 
ful to  charge  more  for  shipping  a  double-deck 
car  of  such  animals  than  is  charged  for  shippin;; 
a  car  load  of  other  cattle  or  horses,  and  that 
any  railway  company  which  shall  fail  or  refuse 
to  furnish  double-deck  cars  for  sheep,  etc,  shall 
be  liable  to  the  owner  or  shipper  for  iSUtt 
liquidated  damages,  provided  that,  if  the  rail- 
road company  shall  transport  such  animals  in 
single-deck  cars  at  half  the  price  per  car  load 
charged  for  shipping  horses  and  other  cattle. 
the  penalty  shall  be  inoperative.  Held,  that  a 
shipper  of  sheep,  etc.,  had  no  actionable  right 
to  recover  a  penalty  for  failure  to  proTide 
donhle-dedt  cars,  unless  he  had  been  chargwl 
and  required  to  pay  a  greater  amount  for  his 
shipment  in  single-deck  cais  than  one-half  tbe 
price  per  car  load  charged  for  horses  and  other 
cattle. 

[Eid.    Note.— For   other    cases,    see    Oaniers, 
Dec.  Dig.  I  20.*] 

3.  Oabbubs  (I  20*)  —  Tranbpobxahor  op 
Animals— Conkectinq  Cabbikb»— Double- 

Deck  Oaks 

Under  Rev.  St.  1895.  arts.  4502a,  4502b. 
subjecting  carriers  to  penalty  for  failing  to  pro- 
vide double-deck  cars  for  shipment  of  sheep, 
etc.,   unless   single-deck   cars  are   furnished  at 
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half  the  rate  of  a  double-deck  car,  a  connecting 
carrier  on  being  tendered  single-deck  can  of 
sheep  is  entitled  to  assume  that  the  shipper  de- 
sired the  shipment  to  continue  in  the  same  cars 
in  which  the  animals  were  loaded,  and  was  not 
liable  for  continuing  the  shipment  in  such  cars, 
in  the  absence  of  a  request  (nat  they  be  changed 
to  a  double-deck  car. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Dec.  IWg.  i  20.*] 
4.  Carriichs     (f    20*)  —  Transportation    of 

liiVE  Stock  — Double-Deck  Cars— Pbkai,- 

TiES— Collection  of  Freight. 

Rev.  St.  1895,  arts.  4502a,  4502b,  subject 
carriers  to  a  penalty  for  refusing  to  provide 
double-deck  cars  for  sheep,  etc.,  nnless,  when 
single-deck  cars  are  provided  the  stock  is  trans- 
ported at  half  the  rate  charged  for  the  trans- 
portation of  cattle,  horses,  et(£  Bcld,  that 
where  an  initial  carrier  refused  to  provide 
double-deck  cars  for  the  shipment  of  plaintiff's 
Kheep,  and  the  terminal  carrier  collected  full 
rates  for  the  transportation  of  the  sheep  in 
single-dedc  cars,  the  initial  carrier  was  liable 
for  the  penalty,  nnless  it  sustained  the  burden 
of  proof  that  such  terminal  carrier  had  no  au- 
thority to  act  for  it  in^  collecting  such  rate. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  %  20.»] 

Appeal  from  Eratb  County  Court;  J.  B. 
Keith,  Judge 

Action  by  H.  E.  Starr  against  the  Ft  Worth 
&  Rio  Grande  Railway  Company  and  oth- 
ers. Judgment  for  plaintiff  against  the  Ft. 
Worth  &  Rio  Grande  Railway  Company  and 
against  him  in  favor  of  the  Texas  &  Pacific 
Railway  Company,  and  both  parties  appeal. 
Reversed  and  remanded. 

Martin  &  Johnson,  for  appellant  Ft.  Worth 
&.  R.  O.  Ry.  Co.  Chandler  &  Pannill,  for 
H.  E.  Starr.  H.  C.  Shropshire,  for  appellee 
Texas  &  P.  Ry.  Co. 

CONNER,  C.  J.  Appellee  II.  E.  Starr  in- 
stituted this  suit  against  the  Texas  &  Pa- 
cific Railway  Company  and  the  Ft.  Worth 
ft  Rio  Grande  Railway  Company  to  recover 
an  alleged  overcharge  of  $17.50  on  a  ship- 
ment of  187  sheep  from  Mesquite,  Tex.,  to 
StephenTllle,  Tex.,  and  a  further  sum  of 
$500  as  a  penalty  for  a  violation  of  Rev. 
St.  1805,  arts.  4502a,  4502b,  imposing  on 
railway  companies  the  duty  of  furnishing 
double-decked  cars  for  shipments  of  the 
character  In  question.  The  trial  was  before 
the  court  without  a  Jury,  and  resulted  in  a 
Judgment  in  the  plalntlfTs  favor  against  the 
Ft.  Worth  &  Rio  Grande  Railway  Company 
for  both  overcharge  and  penalty,  but  against 
lilm  in  favor  of  the  Texas  &  Pacillc  Railway 
Company.  The  plaintiff  has  appealed  from 
the  Judgment  in  favor  of  the  Texas  &  Pa- 
cific Railway  Company,  and  the  Ft.  Worth 
&  Rio  Grande  Railway  Company  has  ap- 
pealed from  the  Judgment  against  it 

The  statutes  upon  which  the  suit  Is  found- 
ed are  as  follows:  Article  4502a:  "All  rail- 
road companies  operating  any  railroad,  or 
any  part  thereof,  within  the  limits  of  this 
state,   are  required   to    provide   cars   with 


double  decks  for  the  shipment  of  sheep, 
goats,  hogs  and  calves ;  that  the  said  cars 
must  be  In  every  way  as  large  as  those  now 
In  use  upon  the  respectlTe  railroads  of  thU 
state;  that  the  distance  between  the  floor 
and  the  second  deck  shall  be  the  same  as 
the  distance  between  said  second  deck  and 
the  roof;  the  floor  of  said  second  dedt  shall 
be  so  constructed  as  to  protect  the  animals 
beneath;  and  said  cars  must  be  furnished 
by  the  railroad  company  to  any  person  who 
shall  offer  to  ship  at  one  time  hogs,  sheep, 
goats,  or  calves,  in  car  load  lots."  Article 
4502b:  "It  shall  not  be  lawful  for  any  rail- 
road company  to  charge  more  for  shitting 
a  double-decked  car  load  of  sheep,  goats, 
hogs,  or  calves  than  is  charged  for  shipping 
a  car  load  of  other  cattle  or  horses  the 
same  distance,  and  in  the  same  direction, 
and  any  railroad  company  that  shall  fall  or 
refuse  to  furnish  double-decked  cars  of  the 
dimensions  prescribed  In  the  preceding  ar- 
ticle, to  any  person  who  may  wish  to  ship 
as  much  as  a  double-decked  car  «oad  of  sheep, 
hogs,  goats,  or  calves,  or  shall  charge  more 
for  shipping  a  double-decked  car  load  of 
sheep,  hogs,  goats,  or  calves,  than  for  stali)- 
ping  a  car  load  of  other  cattle  or  horses  for 
the  same  distance  and  in  the  same  direc- 
tion, shall  be  liable  to  pay  to  the  owner  or 
shipper  of  said  sheep,  bogs,  goats,  or  calves, 
the  sum  of  five  hundred  dollars  as  liquidat- 
ed damages,  to  be  recovered  in  any  court  of 
competent  Jurisdiction;  provided,  that  if  any 
railroad  companies  shall  transport  sheep, 
hogs,  goats  and  calves  on  single-decked  cars 
at  one-half  the  price  per  car  load  charged 
for  shipping  horses  or  other  cattle,  then  the 
penalties  prescribed  in  this  article  for  fail- 
ure to  provide  double-decked  cars  shall  be 
Inoperative."  Appellee  alleged,  and  his  evi- 
dence supports  the  allegations,  that  he  own- 
ed 187  sheep  at  Mesquite,  Dallas  county, 
that  he  wished  to  ship  to  Stephenvllle,  Erath 
county,  and  that  prior  to  the  shipment  he  re- 
quested of  the  agent  of  the  Texas  Sc  Pa- 
cific Railway  at  Mesquite  a  double-decked 
car  in  which  to  ship  the  sheep,  which  re- 
quest was  denied.  The  shipment  was,  ac- 
cordingly, made  In  two  single-decked  cars  on 
contracts  by  the  Texas  ft  Pacific  Railway  to 
ship  to  Ft.  Worth  "at  the  tariff  rate  per 
Cwt."  A  waybill  for  each  car  was  nl.so 
Issued  by  the  Texas  ft  Padflc  Railway  Com- 
pany's agent  at  Mesquite,  specifying  the 
weight  as  "16,000"  pounds  and  the  freight 
rate  as  "9%-frelght  $15.20."  At  Ft.  Worth, 
where  the  Texas  ft  Pacific  Railway  connects 
with  the  Ft  Worth  &  Rio  Grande  Railway, 
new  contracts  and  waybills  were  executed 
by  the  latter-named  company,  and  the  sheep 
were  forwarded  to  Stephenvllle.  At  Ste- 
pbenville  the  agent  of  the  Ft  Worth  ft  Rio 
Grande  Railway  Company,  over  appellee's 
protest,  collected  as  freight  charges  the  full 
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sum  of  $56,  or  $28  per  car.  It  Is  undis- 
puted that  this  was  tbe  freight  upon  sin- 
gle-decked cars  having  a  minimum  weight  of 
16,000  pounds  between  the  initial  and  ter- 
minal points  of  shipment  as  prescribed  by 
the  Railway  Commission  of  Texas.  On  dou- 
ble-decked cars  having  a  minimum  weight  of 
22,000  pounds,  the  proper  charge  was  |38.- 
50.  Tbe  commission  rate  between  the  points 
of  shipment  was  the  same,  viz.,  17V^  cents 
per  hundredweight,  the  difterence  in  the 
total  freight  charges  hereinbefore  stated 
arising  from  the  difference  in  the  minimum 
weights  prescribed  for  double-decked  and 
single-decked  cars.  The  trial  court  did  not 
file  his  conclusions  of  fact  and  law,  and 
hence  we  are  left  to  conjecture  only  for  the 
reasons  which  prompted  the  general  Judg- 
ment, but,  in  any  view  of  the  case  as  pre- 
sented by  the  record  before  us,  we  conclude 
that  the  Judgment  Is  wrong. 

(1,  2]  When  appellee  Starr  arrived  at  Ft 
Worth  with  his  sheep,  they  were  transfer- 
red to  the  tracks  of  the  Ft  Worth  &  Rio 
Grande  Railway  Company  in  the  same  cars 
in  which  the  sheep  were  originally  loaded, 
and  It  is  not  alleged  by  appellee  Starr  that 
he  there  made  of  this  company  any  request 
or  demand  for  a  change  of  cars,  or  for  a 
double-decked  car.  Appellee  insists  that 
he  so  testified,  and  that  no  request  is  re- 
quired. But  we  are  of  opinion  that  a  re- 
quest Is  to  be  Implied,  and  that,  in  the  ab- 
sence of  an  allegation,  no  effect  can  be  giv- 
en to  tbe  testimony  referred  to.  While  in  gen- 
eral terms  article  4502a  makes  it  the  duty 
of  railway  companies  to  provide  double-deck- 
ed cars  for  the  shipment  of  sheep,  goats, 
hogs,  and  calves,  no  penalty  is  therein  pre- 
scribed for  a  failure  to  do  so.  For  the  pen- 
alty we  must  refer  to  the  succeeding  arti- 
cle 4602b.  Construing  tbe  two  articles  to- 
gether, as  must  be  done,  and  particularly 
tbe  proviso  of  the  latter  article,  It  seems 
reasonably  clear  tbat  the  main  legislative 
purpose  was  to  regulate  freight  rates  In  the 
Interest  of  tbe  shipper  of  such  classes  of 
animals,  and  not  at  all  events  to  prohibit  the 
use  of  single-decked  cars,  for,  notwithstand- 
ing the  general  terms  used,  it  is  particular- 
ly spedfled  that  the  railway  company  may 
render  the  penalty  wholly  Inoperative  by 
merely  charging  for  shipments  of  sheep,  etc.. 
on  single-decked  cars  one-half  the  usual 
rate.  In  so  providing  legislative  regard  Is 
manifested  for  cases  in  which  it  might  be  im- 
possible to  furnish  a  double-decked  car  at  a 
given  place  under  circumstances  easily  Im- 
agined, or  where  to  do  so  would  greatly  de- 
lay and  Injure  the  shipper.  In  other  words, 
a  shipper  of  sbeep,  hogs,  etc.,  has  no  action- 
able right  to  complain  merely  because  he  Is 
tendered  a  single  instead  of  a  double  decked 
car.  Such  right  is  maintainable  only  after 
be  Is  charged  and  required  to  pay  the  great- 
er amount  in  freight. 

[3]  It  would,  therefore,  be  unreasonable, 
we  think,  to  hold  that  in  receiving  the  two 


single-decked  cars  in  question  from  its  con- 
necting carrier  at  Ft  Worth  the  Ft  Worth 
&  Rio  Grande  Railway  Company  subjected 
itself  to  the  penalty  of  the  statute  In  the 
absence  of  a  request  on  appellee  Starr's  part 
that  a  change  to  a  double-decked  car  be 
made.  In  the  absence  of  such  requests,  we 
think  the  agents  of  that  company  could  law- 
fully assume  that  Starr  desired  the  shipment 
to  continue  in  tbe  same  cars  In  which  tbe 
sbeep  were  already  loaded.  In  such  case, 
as  heretofore  stated,  the  undisputed  lawful 
rate  of  freight  was  as  charged  and  collected 
at  StepbenvlUe.  The  overcharge  and  penal- 
ty, therefore,  should  not  have  been  adjudged 
against  the  Ft  Worth  &  Rio  Grande  RaUway 
Company. 

[4]  But  how  stands  the  case  as  against  tbe 
Texas  &  Pacific  Railway  Company?  As  ap- 
pears from  what  we  have  already  said,  every 
fact  necessary  to  a  recovery  of  tbe  penalty 
Imposed  by  the  statute  was  both  alleged 
and  sustained  by  evidence,  except,  as  tbe 
Texas  &  Pacific  Railway  Company  now  in- 
sists. It  was  not  shown  that  that  company 
ever  authorized  tbe  collection  of  or  receiv- 
ed any  i)art  of  the  excessive  charge.  But 
we  are  of  opinion  that  the  statute  places  the 
burden  of  proof  upon  the  company,  if  It 
wishes  to  escape  the  penalty,  to  affirmative- 
ly show  that  it  neither  charged  nor  aatbor- 
Ized  the  charge  at  the  single-decked  car  rate, 
or  knowingly  received  any  part  of  tbe  col- 
lection actually  made,  and  this  burden  was 
not  met.  The  record  is  sUent  in  these  par- 
ticulars, save  that  It  does  aM>ear  that  the 
agent  of  the  Texas  &  Pacific  Railway  Compa- 
ny did  charge  in  the  several  waybills  issued 
by  blm  the  regular  commission  rate  on  sin- 
gle-decked cars  to  Ft  Worth,  and  if  no  part 
of  this  was  in  fact  received  by  his  company, 
or  if  no  trafDc  arrangement  between  the  com- 
panies existed  which  made  the  terminal  car- 
rier Its  agent  for  collecting  its  pro  rata  part 
of  the  through  freight  collected,  no  other 
party  could  so  well  know  it  or  so  easily 
prove  it  In  cases  where  they  apply,  the 
true  view  of  the  articles  of  the  statute  quot- 
ed is  that  if  there  be  a  failure  or  refusal 
to  furnish  double-decked  cars  after  demand 
therefor,  the  penalty  prima  facie  attaches, 
and.  If  the  offending  company  wishes  to  ren- 
der the  penalty  inoperative,  it  must  bring 
Itself  within  tbe  proviso.  The  rule  establish- 
ed by  the  great  weight  of  authority  undoubt- 
edly is  that  a  proviso  contained,  as  here,  in 
the  body  of  a  statute  is  matter  of  defense. 
See  Lane  v.  Bell,  53  Tex.  Civ.  App.  213,  11,1 
S.  W.  918,  and  authorities  there  cited.  In 
the  condition  of  the  evidence,  therefore,  tbe 
court  erred -tn  rendering  Judgment  in  favor 
of  the  Texas  &  Pacific  Railway  Company. 

The  conclusions  noted  might  logically  seem 
to  require  a  reversal  and  rmdltion  of  the 
Judgment  here,  but  we  do  not  feel  sore  that 
tbe  case  was  fully  developed,  and  hence  re- 
verse the  Judgment  and  remand  the  case  for 
another  trial.  For  Instance,  there  was  tes- 
timony to  the  effect  that  when  appellee  Starr 
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proffered  to  pay  the  freight  at  Mesqulte,  be 
was  told  that  the  freights  might  be  adjust- 
ed and  paid  at  StephenvlUe.  This,  together 
with  the  omissions  In  the  evidence  already 
mentioned,  and  the  agent's  further  testimo- 
ny to  the  effect  that  he  had  no  purpose  to 
charge  an  excessive  rate,  might  result  In  a 
finding  that  the  collection  of  the  larger  rate 
at  Stephenvllle  was  wholly  unauthorized  and 
contrary  to  the  purpose  of  the  Initial  carri- 
er. As  against  the  Ft  Worth  &  Rio  Grande 
Railway  Company,  too,  there  was  evidence 
perhaps  tending  to  show  that  demand  was 
made  of  it  at  Ft  Worth  for  a  double-decked 
car,  or.  If  not,  that  It  collected  the  larger 
freight  with  full  knowledge  of  the  demand 
at  the  beginning  point  The  effect  of  such 
evidence  need  not  now  be  determined,  for, 
at  all  events,  we  think  the  Judgment  as  to 
all  parties  should  be  reversed  and  the  cause 
remanded.  In  so  ordering,  however,  -we 
should  add  that  In  no  event  do  the  statutes 
under  consideration  contemplate  a  recovery 
for  both  an  overcharge  and  the  penalty.  The 
penalty  is  made  the  full  measure  of  a  fail- 
ure or  refusal  to  furnish  the  double-decked 
car. 
Reversed  and  remanded. 


HERMAN  et  aL  v.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  29,  1911.    Rehearing  Denied 
Jan.  3,  1912.) 

1.  Appeal  and  Ebror  (8  21C*)— Special  Is- 
sues —  Questions  Raised  fob  Fibst  Ti3fE 
ON  Appeal. 

Where  each  party  permitted  the  court  to 
submit  the  cause  on  a  single  issue  in  the  sub- 
mission of  special  issues  within  Rev.  St.  1895, 
art.  1331,  proTiding  for  a  special  verdict  and 
declaring  that  the  failure  to  submit  any  issue 
shall  not  be  a  ground  for  reversal  unless  its 
submission  has  been  requested  by  the  party 
complaining,  the  losing  party  could  not  for  the 
first  time  on  appeal  complain  of  the  trial 
court's  failure  to  submit  other  issues. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  216;*  Trial,  Cent  Dig.  8 
627.] 

2  Trial  (J  256*)— Instbuctions— Requests. 
Where,  on  the  issife  whether  a  wife  had 
abandoned  the  homestead,  the  evidence  showed 
that  she  did  not  leave  her  husband  or  abandon 
the  home,  but  that  he  often  left  the  home  and 
remtJned  away,  and  that  on  one  of  such  occa- 
sions she  went  away  not  Intending  to  leave  tiim 
or  abandon  the  home,  a  charge  that  if  the  hus- 
band's neglect  or  mistreatment  caused  the  wife 
to  leave,  and  she  left  the  homestead  with  no 
intention  to  return,  she  did  not  lose  her  home- 
stead rights,  properly  submitted  the  issue  of 
the  wife  leaving  the  homestead  by  the  neglect 
and  mistreatment  of  the  husband,  and  a  party 
desiring  submission  of  the  issue  as  to  wheth- 
er the  act  of  the  wife  was  voluntary  must  re- 
quest a  cliarge  thereon. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  81  628-641;  Dec.  Dig.  8  256.*] 

3.  Hovsstkad  (8  163*) — Abandonment— Acts 
oonstitoting. 

A  wife,  compelled  in  consequence  of  her 
husband's  treatment  to  leave  his  home  tempo- 
rarily, either  from  necessity  to  make  a  living 


or  other  causes  not  of  her  own  making,  does 
not  thereby  lose  her  homestead  rights. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  88  320-326;   Dec.  Dig.  8  163.*] 

4.  Homestead   (8   162*)  —  "Abandonment" — 
Acts  Constitutino. 

An  "abandonment"  of  a  homestead  is  ac- 
complished only  by  removal  therefrom  coupled 
with  an  intention  never  to  return. 

[Bd.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  88  315-319;   Dec.  Dig.  8  162.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  4-13;    voL  8,  p.  7559.] 

5.  Appeal  and  Ebbob  (8  1033*)— Ebbonboob 
Instructions — Right  to  Complain. 

A  party  cannot  complain  of  an  instruction 
too  favorable  to  him  and  too  stringent  against 
the  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4056-4058;  Dec  Dig.  8 
1033.*] 

6.  Appeal  and  Ebbob  (8  742*)— Assignments 
OF  Ebbob- Sufficiency. 

An  assignment  of  error  that  the  court 
erred  in  sustaining  plaintiff's  exceptions,  fol- 
lowed by  the  proposition  that  defendant  had  a 
right  to  plead  the  facts,  will  not  be  considered 
where  the  contents  of  the  pleading  complained 
of  are  not  set  out,  and  it  is  not  shown  how  or 
in  what  way  defendant  suffered  an  injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3000;  Dec  Dig.  8  742.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   J.  Lt.  Camp,  Judge. 

Action  by  Mrs.  Addle  Smith  against  Os- 
wald Herman  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
tirmed. 

Salliway  &  McAsklll,  for  appellants.  John 
H.  Ragsdale  and  Ed.  Haltom,  for  appellee. 

COBBS,  J.  This  suit  was  Instituted  by 
Mrs.  Addle  Smith,  the  surviving  wife  of 
Alfred  Smith,  deceased,  to  recover  of  de- 
fendants in  trespass  to  try  title  a  life  es- 
tate in  the  homestead  of  herself  and  her 
deceased  husband.  The  defense  was  general 
denial,  Innocent  purchasers.  Improvements  In 
good  faith,  and  prayer  to  be  subrogated  to 
the  rights  of  llenbolders  discharged  by  them. 

On  the  trial  of  the  case  below,  by  agree- 
ment of  counsel,  only  one  issue  was  submit- 
ted to  the  jury.  The  charge  of  the  court  In 
submitting  that  issue  is  as  follows:  "At  the 
request  of  both  parties  to  this  suit,  this 
cause  is  submitted  to  you  ujpon  special  is- 
sues, and  you  are  Instructed  to  return  an- 
swer to  the  following  questions:  Question 
No.  1.  Did  the  plaintiff,  either  t)efore  or  at 
the  time  or  since  her  husband's  death,  aban- 
don the  property  in  controversy  as  her 
homestead?  In  this  connection  you  are 
charged  that,  in  order  to  constitute  an  aban- 
donment of  the  home,  she  must  have  left 
said  property  with  a  certain  definite  and 
fixed  intention  not  to  again  return  to  and 
occupy  or  use  said  place  as  a  homestead. 
If  plalutiff,  after  she  left  the  property,  aft- 
erwards formed  a  definite  and  fixed  inten- 
tion not  to  agalu  return  to  and  occupy  or 
use  the  property  in  controversy  as  a  home- 
stead, this  would  constitute  an  abandonment 
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of  the  homestead.  Should  you  answer  that 
said  plalntlCF  had  not  abandoned  the  property 
In  controversy  as  a  homestead,  the  form  of 
your  verdict  may  be:  'We,  the  Jury,  find 
that  the  property  In  controversy  was  not 
abandoned  by  plaintiff  as  a  homestead.'  If 
you  find  that  plaintiff  bad  abandoned  said 
property  as  a  homestead,  the  form  of  your 
verdict  may  be:  'We,  the  Jury,  And  that  the 
property  In  controversy  was  abandoned  by 
plaintiff  as  a  homestead.'" 

Under  this  charge  various  errors  are  as- 
st^ued.  Before  disposing  of  such  assign- 
ments, we  will  briefly  present  the  evidence 
upon  the  claim  of  the  surviving  widow.  She 
and  Alfred  Smith  had  been  married  at  bis 
death  some  eight  or  nine  years.  He  was  a 
widower  when  they  married,  with  children. 
She  was  a  widow,  with  children.  At  the 
time  of  the  marriage,  the  deceased  husband 
owned  the  property  in  question  in  San  An- 
tonio, and  she  owned  a  home  In  San  Antonio 
where  she  was  living  with  her  children. 
Alfred  Smith  was  a  feeble  and  sick  old  man, 
G7  years  of  age,  and  she  was  53  years  old. 
She  assisted  in  his  care  and  In  their  snp- 
lK>rt,  and  they  resided  together  on  the  home- 
stead in  question.  They  were  without  means 
of  support,  except  such  as  they  oould  earn 
in  a  small  way  by  manual  labor.  He  would 
often  go  to  the  country  and  remain  away 
for  weeks.  On  one  occasion,  shortly  before 
ills  death,  he  went  to  Wtiarton  and  stayed 
Ave  months.  He  went  off  again  and  again, 
."^he  had  always  done  her  part  as  a  wife, 
and  on  more  than  one  occasion  nursed  him 
back  to  health.  He  would  go  off  not  saying 
when  he  wonld  return  and  did  not  communi- 
cate with  her  while  absent  At  the  time 
she  left  her  home,  be  had  gone,  and  she  did 
not  know  where  to  or  when  he  would  re- 
turn. She  went  to  her  own  home  to  stay 
a  while  with  her  daughter,  who  was  renting 
It  from  her.  This  place  was  In  San  Antonio, 
about  a  mile  from  the  homestead  where  she 
nnd  her  husband  lived  together.  Upon  meet- 
InK  her  husband  on  the  street,  she  under- 
took to  speak  to  him,  and  he  stared  at  her 
aud  would  not  speak.  Shortly  afterwards, 
she  went  on  a  visit  in  Wilson  county  to 
visit  a  daughter  there  and  attend  a  religious 
revival,  and  while  there  her  husband  died. 
The  testimony  all  showed  her  intention,  or 
at  least  willingness,  to  return  to  the  home- 
stead; but  she  never  returned  because  Na- 
than Smith  was  in  possession,  claiming  it 
under  bis  father's  will  giving  it  to  blm. 
She  says  she  went  away  on  account  of  bad 
treatment,  neglect,  and  nonsupport  Alfred 
Smith  left  a  will  conveying  the  property  to 
bis  son,  Nathan  Smith,  and  a  niece,  named 
Dora  Davis.  Nathan  Smith  administered  un- 
der the  will,  purchased  the  interest  of  Dora 
Davis,  placed  his  deed  on  record,  erected  a 
house  and  other  Improvements  on  the  prop- 
erty, and  appellants  paid  off  and  discharged 
the  deed  of  trust  and  tax  liens,  and  took  the 
property   by  general   warranty    deed   from 


Nathan  Smith,  the  son  of  Alfred  Soiltli, 
without  any  knowledge  whatever  of  the 
homestead  claim  of  Addle  Smith.  The 
Judgment  was  In  favor  of  appellee  for  the 
possession  of  said  property  for  her  life 
and'  for  $285  for  rents  and  profits,  less  a 
credit  for  $70  that  the  court  allowed,  which 
it  found  defendant  expended  In  good  faith. 

The  first  assignment  of  error  of  appellants 
Is:  "The  court  erred  in  holding  defendants, 
though  Innocent  purchasers,  were  not  en- 
titled to  the  property  In  controversy."  And 
the  third,  fifth,  sixth,  seventh,  eighth,  tenth, 
eleventh,  twelfth,  fourteenth,  fifteenth,  and 
sixteenth  all  raise  the  question  of  Innocent 
purchaser,  improvements  in  good  faltb,  es- 
toppel, the  right  to  be  subrogated  to  the 
rights  of  the  slate  of  Texas,  and  the  city 
of  San  Antonio  for  tax  payments  and  for 
Improvements  made  npon  said  property. 

For  the  reasons  stated  hereinafter,  we  re- 
gard that  it  is  not  necessary  to  consider  the 
same,  because  they  were  not  embraced  in 
the  special  issue  as  requested- to  be  submit- 
ted by  the  defendants. 

The  second,  fourth,  ninth,  thirteenth,  sev- 
enteenth,  twentieth,  twenty-first,  twenty-sec- 
ond, twenty-third,  twenty-fourth,  and  twenty* 
fifth  assignments  raise  the  question  of  the 
homestead  right  of  the  appellee  or  right  to 
have  a  life  estate  therein,  and  as  to  wheth- 
er or  not  the  same  had  been  abandoned  by 
her,  and  then  the  qnestlon  as  to  whether  the 
court  had  properly  sabmltted  the  issue:  and 
the  twenty-third  questions  the  diarge  of  the 
court  wherein  he  told  the  Jury  that,  before 
her  leaving  could  be  considered  as  an  aban- 
donment, she  must  have  left  with  "a  cer- 
tain, definite  and  fixed  intention  not  to  again 
return  to  and  occupy  and  use  said  place  as 
a  homestead,"  and  to  the  same  effect  are 
assignments  24  and  25. 

The  eighteenth  assigns  as  error  the  spe- 
cial charge  given  by  the  court,  which  is  as 
follows :  "At  the  request  of  plaintiff's  cdqd- 
sel,  the  court  charges  you  mb  follows,  as  a 
part  of  the  law  in  this  case:  If  Alfred  Smith 
by  neglect  or  mistreatment  of  the  plaintiff 
caused  her  to  leave  the  property  In  contro- 
versy, even  though  she  did  so  with  an  In- 
tention not  to  return,  then  her  rights  to  ■ 
homestead  in  the  property  would  continae  la 
said  property,  and.  If  you  so  find  the  fact's 
you  will  find  that  the  plaintiff  did  not  aban- 
don the  property." 

We  will  first  dispose  of  all  errors  assign- 
ed, except  those  that  question  the  issue  of 
homestead. 

[1]  Article  1331,  Rev.  Stats.  (McHwalne't:). 
with  authorities  cited,  provides  as  follows: 
"The  special  verdict  must  find  the  facts  es- 
tablished by  the  evidence  and  not  the  evi- 
dence by  which  they  are  established;  and 
It  shall  be  the  duty  of  the  court  when  it 
submits  a  case  to  the  Jury  upon  special  is- 
sues, to  submit  all  the  issues  made  by  the 
pleading.  But  the  failure  to  submit  any  is- 
sue shall  not  be  deemed  a.  (round  for  n- 
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Tetsal  of  the  Judgment  upon  appeal  or  a  writ 
of  error  unless  its  submission'  has  been  re- 
quested in  writing  by  the  party  complaining 
of  the  Judgment.  Upon  appeal  or  writ  of 
error,  an  issue  not  submitted  and  not  re- 
quested by  a  party  to  tbe  cause,  sliall  be 
deemed  as  found  by  the  court  in  such  man- 
ner as  to  support  the  Judgment;  provided 
there  be  evidence  to  sustain  such  a  finding." 

This  cause  was  submitted  to  the  Jury  by 
request  of  both  parties,  and  there  was  ab- 
solutely no  request  by  appellant  for  any 
special  instruction  whatever.  Nor  is  there 
a  word  or  a  suggestion  made  by  appellant 
to  explain  the  omission,  or  to  show  to  this 
court  any  authority  for  it  to  consider  such 
assignments. 

The  evidence  showed  that  Nathan  Smith 
paid  the  taxes,  which,  together  with  the 
costs  of  the  probate  court,  amounted  to  about 
$200,  which  he  claimed  to  have  borrowed 
from  Wm.  Hares,  and  for  this  and  an  addi- 
tional amount  for  improvements  he  gave  him 
a  mortgage  for  $700,  secured  on  the  property 
without  notice  on  the  part  of  the  mortgagee 
of  the  homestead  claim. 

This  claim  would  be  good  against  Nathan 
Smith,  and  as  to  his  interest,  after  the  life 
estate  terminated,  would  be  enforceable 
against  the  property.  So  also  might  the  tax 
liens  be  enforceable  by  the  proper  author- 
ities against  the'  property  after  his  death; 
but,  as  to  any  rights  asserted  under  the  first 
assignment,  we  are  not  at  liberty  to  consider, 
for  the  reason  that  the  issue  was  not  sub- 
mitted by  tbe  court  to  the  jury,  to  which 
no  exception  was  taken  for  that  reason,  and 
no  special  charge  requested  to  cover  the 
point,  and  therefore  all  such  issues,  other 
than  tbe  single  one  submitted  by  the  court, 
must  be  considered  waived.  Railway  v. 
Botts,  22  Tex.  Civ.  App.  609,  55  S.  W.  515; 
Whitewright  v.  Taylor,  23  Tex.  Civ.  App.  486, 
67  S.  W.  311;  Breneman  t.  Mayer,  24  Tex. 
Civ.  App.  164,  58  S.  W.  733;  Western  Union 
Co.  V.  Seals,  45  S.  W.  964;  Yeager  v.  Neil, 
26  Tex.  Civ.  App.  414,  64  S.  W.  702,  703; 
and  authorities  too  numerous  to  cite  on  the 
question. 

In  this  case  each  party  let  tbe  case  be 
submitted  by  the  court  upon  the  single  is- 
sue of  the  abandonment,  and  tbe  losing  par- 
ty eannot  now,  the  first  time  in  this  court, 
complain  of  the  error  of  the  court  in  its 
failure  to  submit  by  the  charge  other  issues. 
■We  must  decide  this  case  as  it  comes  up  on 
the  record,  not  on  an  Issue  attempted  for 
the  first  time  to  be  made  here. 

[2]  The  real  question  we  regard  before  us 
to  consider  is  whether  or  not  there  was  a 
proper  submission  of  the  homestead  question 
to  the  Jury,  and  that  question  is  raised  in 
various  forms,  which  we  now  set  out: 

"Assignment  of  error  No.  17:    The  court 

erred  in  telling  the  Jury,  in  special  charge 

No.  1  requested  by  plalntifr,  that,  if  plaintiff 

w&a  caused  to  leave  property  in  controversy 
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by  neglect  or  mistreatment  of  Alfred  Smith, 
such  leaving  would  not  be  abandonment, 
even  though  she  did  not  intend  to  return. 

"Proposition  No.  1:  A  wife  has  no  legal 
right  to  abandon  her  husband  for  neglect 
or  mistreatment,  unless  such  neglect  or  mis- 
treatment is  of  such  a  character  as  to  en- 
title her  to  a  divorce. 

"Proposition  No.  2:  Where  there  is  not 
evidence  upon  which  to  base  a  charge,  then 
it  is  error  to  submit  an  issue  not  sustained 
by  tbe  pleadings. 

"Assignment  of  error  No.  18:  The  court 
erred  In  holding  there  was  evidence  giving 
plaintiff  the  right  to  have  given  to  the  Jury 
the  following  charge:  'At  the  request  of 
plaintiff's  counsel,  the  court  cliarges  you 
as  follows,  as  a  part  of  the  law  of  this  case: 
If  Alfred  Smith  by  neglect  or  mistreatment 
of  the  plaintiff  caused  her  to  leave  the  prop- 
erty in  controversy,  even  though  she  did  so 
with  an  Intention  not  to  return,  then  her 
rights  to  a  homestead  in  the  property  would 
continue  in  said  property,  and  if  you  so  find 
the  facts  you  will  find  that  the  plaintiff  did 
not  abandon  the  property.' 

"Proposition  No.  1:  A  wife  has  no  right 
to  abandon  her  hust)and  for  neglect  or  mis- 
treatment, unless  such  neglect  or  mistreat- 
ment is  of  such  character  as  to  amount  to 
cruel  treatment  of  the  character  that  would 
entitle  her  to  a  divorce. 

"Proposition  No.  2:  The  duties  between 
husband  and  wife  arising  under  the  mar- 
riage contract  cannot  be  atmndoned  for  any 
flimsy  excuse,  and,  before  the  contract  can 
be  disregarded,  there  must  be  some  act  on 
the  part  of  one  entitling  the  other  to  have 
the  contract  annulled,  before  such  aggrieved 
person  can  consider  the  contract  at  an  end, 
and  cease  to  perform  its  duties. 

"Proposition  No.  3:  It  Is  error  for  the 
court  to  submit  an  issue  not  sustained  by 
the  evidence." 

Now,  the  special  charge  in  effect  instructs 
the  Jury  that  if  they  believe  the  neglect  and 
mistreatment  caused  her  to  leave  tbe  prop- 
erty in  controversy,  if  she  left  with  no  In- 
tention to  return,  she  did  not  lose  her  home-  , 
stead  rights.  The  Jury  could  not  have  been 
misled  by  this  charge,  for  the  question  of 
the  neglect  and  mistreatment  of  the  hus- 
band was  the  sole  issue  left  for  the  Jury. 
There  was  no  question  raised  and  submitted 
to  the  Jury  as  to  whether  the  abandonment 
was  a  voluntary  act  on  the  part  of  the  ap- 
pellee. If  defendant  desired  that  issue  pre- 
sented, there  is  nothing  in  the  record  to 
show  It. 

[3]  If  the  wife's  treatment  is  such  as  to 
compel  her  to  leave  her  husband's  home  tem- 
porarily, either  from  necessity  to  make  a 
living,  or  other  causes  not  of  her  making, 
she  has  not  lost  her  rights.  Curtis  v.  Cock- 
rell,  9  Tex.  Ov.  App.  51,  28  S.  W.  130. 

The  husband  was  old,  and  she  had  nursed 
him  through  sickness  to  health.    He  would 
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go  from  her  taome  and  leave  her  unprotected 
and  to  make  ber  own  living.  He  also  told 
her  he  did  not  need  a  wife. 

It  Is  said,  in  Earle  t.  Earle,  9  Tex.  630: 
"Where  a  wife  voluntarily  abandons  her  bus- 
band  for  several  years,  previous  to  bis  de- 
cease, she  forfeits  her  claim  to  homestead 
and  widow's  allowance.  There  are  many 
other  decisions  to  the  same  effect  and  show- 
ing cases  wbere  on  account  of  such  aban- 
donment she  will  lose  all  homestead  rights, 
when  the  act  is  voluntary  and  the  cause  all 
her  own,  or  if  on  account  of  her  infidelity 
she  may  have  left  her  home.  But  wbere  the 
fault  is  that  of  her  husband,  the  rule  is  dif- 
ferent." 

In  Linares  v.  De  Linares,  93  Tex.  87,  53 
S.  W.  580,  the  Supreme  Court,  speaking 
through  Chief  Justice  Gaines,  said:  "But 
while  we  think  the  lot  in  controversy  can- 
not be  held  the  homestead  of  the  family,  and 
therefore  capable  of  being  set  apart  to  the 
wife  as  such,  we  are  of  opinion  that  she  is 
entitled  to  an  allowance  from  the  estate  in 
lieu  of  exempt  property,  unless,  by  her  sep- 
aration from  her  husband,  she  has  forfeited 
her  rights  as  surviving  widow.  Has  she  for- 
feited her  rights?  It  Is  clearly  incumbent 
upon  the  party  who  claims  the  benefit  of  a 
forfeiture  in  such  a  case  to  establish  the 
facts  from  which  it  results." 

The  appellant  In  this  case  failed  to  estab- 
lish the  facts.  The  proof  was  to  the  effect 
that  the  wife  did  not  leave  her  husband  or 
abandon  the  home.  On  the  contrary,  the 
husband  often  left  the  home  and  remained 
away,  and  it  was  on  one  of  these  occasions, 
when  she  was  not  sure  where  he  was,  she 
went  off,  not  to  leave  him  or  abandon  the 
home.  He  had  told  her  he  did  not  need  a 
wife,  had  refused  to  speak  to  her  on  the' 
street,  and  for  these  and  other  reasons  she 
went  to  her  daughter's,  and  we  think  there 
was  no  error  in  submitting  to  the  jury  the 
issue  contained  (n  said  special  charge,  to 
the  effect  that  they  ascertain  if  she  left  the 
property  with  no  Intention  to  return  through 
the  "neglect  or  mistreatment  of  the  plaintiff," 
for  that  was  the  issue  to  be  tried,  and  there 
was  evidence  introduced  on  both  Issues. 

Assignments  Nos.  23,  24,  and  25  question 
the  correctness  of  the  court's  instruction  to 
the  Jury  in  considering  the  question  of  aban- 
donment   They  are  as  follows: 

"Assignment  of  error  No.  23:  The  court 
erred  In  his  charge  to  the  Jury  wherein  he 
told  them  that,  before  her  leaving  could  be 
considered  an  abandonment,  she  must  hare 
left  with  a  'certain,  definite,  and  fixed'  in- 
tention not  again  to  return  and  occupy  or  use 
said  place  as  a  homestead. 

"Assignment  of  error  No.  24:  The  court 
erred  in  his  charge  In  using  the  words  'cer- 
tain, definite,  and  fixed'  before  the  word  'in- 
tention.' 

"Assignment  of  error  No.  26:  The  court 
erred  in  not  telling  the  Jury  that  plaintiff 
must  have  left  the  property  In  controversy 


with  an  intention  not  to  again  tetnni,  in- 
stead of  with  a  'certain,  definite,  and  fixed' 
intention  not  to  return. 

"Propositions  under  assignments  Nos.  23, 
24,  and  25:  If  a  person  leaves  a  home  with 
the  intention  not  to  return,  eta,  it  is  aban- 
donment" 

Under  these  assignments  and  propositlona, 
the  appellant  has  given  no  assistance  to  the 
court  by  suggesting  a  single  anthority. 

[4]  In  the  case  of  Cllne  v.  Upton,  56  Tei. 
322,  the  court,  speaking  through  Judge  Stay- 
ton,  says :  "It  is  not  necessary  that  absence 
be  continued  for  a  great  length  of  time  to 
constitute  abandonment.  The  fact  of  remov- 
al, coupled  with  an  intention  never  to  return 
to  the  homestead,  constitutes  an  abandon- 
ment, and  nothing  less  does." 

In  the  case  of  Gouhenant  v.  Cockrell,  20 
Tex.  98,  the  court,  speaking  of  abandonment, 
says :  "With  a  fixed  intention  not  to  return. 
*  *  *  yet  it  must  be  undeniably  clear  and 
beyond  almost  the  shadow  at  least  of  all 
reasonable  ground  of  dispute  that  there  has 
been  a  total  abandonment  with  an  intention 
not  to  return  and  claim  the  exemption." 

In  Foreman  v.  Meroney,  62  Tex.  727,  the 
court  says:  "The  homestead,  therefore,  is 
not  to  be  likened  to  prison  bounds,  within 
which  the  family  must  always  remain,  but 
to  a  sanctuary  to  which  they  may  always 
return,  and  an  abandonment  is  accomplished, 
not  by  going  away  without  any  Intention  of 
returning  at  any  partlcnlar  time  in  the  fu- 
ture, but  by  going  away  with  the  definite 
intention  never  to  return  at  all." 

[S]  We  cannot  see  any  error  in  this  charge. 
If  the  rule  laid  down  is  erroneous,  it  is  there- 
fore more  stringent  against  appellee,  and  it 
is  not  error  that  appellant  may  complain  of. 

[6]  The  twenty-sixth  and  twenty-seventh 
assignments  are  as  follows: 

"Assignment  of  error  No.  26:  The  court 
erred  in  sustaining  plaintiff's  exception  as 
shown  In  appellants'  bill  of  exception  No.  1. 

"Proposition  under  assignment  No.  26 :  The 
defendant  had  a  right  to  plead  the  facta. 

"Assignment  of  error  No.  27:  The  court 
erred  in  sustaining  plalntUTs  exception  as 
shown  in  bill  of  exception  No.  2. 

"Proposition  under  assignment  No.  27:  De- 
fendant had  a  right  to  plead  the  facta." 

These  assignments  are  not  presented  so  as 
to  be  intelligible  at  alL  We  have  gone  very 
far  already  to  consider  other  assignments. 
There  is  nothing  set  out  in  the  brief  to  show 
contents  of  petition  complained  of,  or  how  or 
in  what  way  the  appellant  suffered  any  in- 
jury. It  Is  our  preference  to  consider  every 
question  raised,  wbeu  we  can;  but  we  can- 
not take  the  time  of  the  court  in  searching 
out  the  record  for  all  the  suggestions  of  a 
possible  error. 

We  have  considered  all  the  errors  assigned, 
and  find  no  reversible  error,  and  they  are  all 
overruled.  The  case  was  fairly  submitted  to 
the  Jury  upon  the  special  issues,  and  their 
verdict  is  binding  upon  this  court,  and  the 
judgment  of  the  court  Is  affirmed. 
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CLINTON  COTJNTT  t.  SMITH  et  aL 

(Supreme  Coart  of  MlssonrL    Division  No.  1. 

Nov.  29,  1911.) 

1.  Limitation   o»    Actions    (J    155*)— Pay- 
ment BY  PbincipaI/— Effect  on  Sukety. 

Where  defendant  as  a  surety  signed  a 
bond  conditioned  upon  the  repayment  of  school 
fund  money  borrowed  from  a  county,  the  prin- 
cipal and  surety  were  joint  payors,  and  pay- 
ments by  the  principal  stopped  the  running 
of  the  statute  of  limitations  as  to  the  surety. 
[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  G25;  Dec.  Dig.  i 
165.»] 

2.  PaiNciPAii  and  Surety  (|  149*)— Rights 
OF  Third  Persons— Laciies. 

Where  a  bond  with  sureties,  conditioned 
upon  the  repayment  of  school  fund  money 
borrowed  from  a  county,  was  executed  in  fa- 
vor of  the  county,  delay  in  enforcing  the  bond 
against  the  principal  short  of  the  statutory 
period  of  limitations  did  not  bar  the  right  of 
enforcement  against  sureties,  for  they  and 
the  principal  were  joint,  obligors  so  far  as  the 
county  was  concerned,  and  the  surety  had  the 
right  to  pay  the  obligation,  and  look  to  his 
principal  for  reimbursement. 

[Ed.  Note.— For  other  cases,  8e«  Principal 
and  Surety,  Cent  Dig.  {  414;  Dec  Dig.  S 
149.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;  John  6.  Park,  Special  Judge. 

Action  by  Clinton  County,  to  the  use  of 
townsUp  64,  range  30,  against  Elias  T. 
Smith  and  E.  C.  Hall  and  another.  From 
a  Judgment  for  plaintiff,  defendant  Hall  ap- 
peals.   Affirmed. 

This  was  a  suit  brought  by  the  relators 
against  the  appellants  on  a  school  bond,  ex- 
ecuted by  E.  T.  Smith  as  principal  and  E.  C. 
Hall  and  Daniel  Smith  sureties,  to  recover 
the  amount  due  thereon.  The  bond  was  for 
$500,  bearing  8  per  cent  interest,  and  was 
secured  by  a  mortgage  or  deed  of  trust  upon 
certain  real  estate  described  in  the  pleadings. 

The  suit  was  brought  after  various  pay- 
ments of  the  principal  and  interest  had  been 
paid;  also  after  the  real  estate  had  been 
sold  under  the  deed  of  trust,  and  the  pro- 
ceeds thereof  bad  been  credited  thereon. 
There  was  still  due  thereon  at  that  time  ai>- 
proxlmately  the  sum  of  $714.55.  The  trial 
was  had  before  the  court  without  the  inter- 
vention of  a  jury,  which  resulted  In  a  judg- 
ment for  the  respondents  and  against  the 
sureties  for  the  penalty  of  the  bond,  and  8 
per  cent  Interest  thereon  until  paid.  EL  T. 
Smith,  the  principal,  was  never  served,  and 
Daniel  Smith  suffered  a  judgment  by  default 
against  him.  After  unsuccessfully  moving 
for  a  new  trial,  and  in  arrest  of  judgment, 
Hall  appealed  to  this  court 

The  bond  sued  on  was  in  the  following 
words  and  figures:  "State  of  Missouri,  Coun- 
ty of  Clinton.  Know  all  men  by  these  presents, 
tltat  we,  Ellas  T.  Smith,  as  principal,  and 
,  as  sureties,  jointly  and  severally  firm- 
ly bind  ourselves  and  our  respective  heirs, 
executors  and  administrators  to  the  county 


of  Clinton,  state  of  Missouri,  in  the  sum  of 
$500.00,  to  be  paid  to  said  county  for  the  use 
and  benefit  of  the  school  fund  of  township 
54,  range  30  of  said  county,  to  the  payment 
whereof  we  jointly  and  severally  bind  our 
heirs,  executors  and  administrators  firmly 
by  these  presents.  Sealed  with  our  seals  and 
dated  the  1st  day  of  September,  A.  D.  1890. 
The  conditions  of  tills  bond  are:  That  where- 
as, the  said  Ellas  T.  Smith,  principal,  has 
this  day  borrowed  from  said  county  the  sum 
of  $500.00,  belonging  to  the  capital  school 
fund  of  township  54,  range  30  of  said  coun- 
ty, which  said  sum  of  money  the  said  prin- 
cipal and  sureties  agree  to  pay  to  said  coun- 
ty for  the  use  and  benefit  of  the  said  town- 
ship school  fund  on  or  before  the day 

of ,'  A.  D.  18 — ,  with  Interest  thereon 

from  the  date  hereof  until  paid  at  the  rate 
of  eight  per  cent,  per  annum,  said  interest 
to  be  paid  annually  on  the  day  of 


'  of  each  and  every  year  until  the  whole 
debt  shall  be  paid  off  and  discharged:  Now, 
therefore,  if  the  principal  and  sureties  shall 
well  and  truly  pay  or  cause  to  be  paid  the 
said  sum  of  money  borrowed  and  the  interest 
thereon  according  to  the  tenor  and-  effect  of 
this  bond,  then  this  obligation  shall  be  void; 
otherwise,  it  shall  remain  in  full  force.  But 
it  is  expressly  agreed  and  understood  that 
all  interest  not  punctually  paid  when  due. 
shall,  when  due,  be  added  to  the  princi]>al 
and  shall  bear  interest  at  the  same  rate  as 
the  principal  until  paid.  And  it  is  further 
agreed  and  understood  as  a  condition  of  this 
bond  that  should  default  be  made  in  the  pay- 
ment of  the  interest  when  due,  or  should  the 
principal  of  this  bond  fall  to  give  additional 
security  hereunto  when  lawfully  required. 
In  either  case  both  the  principal  and  Interest 
shall  become  due  and  payable."  Then  fol- 
lowed the  signatures  of  the  parties.  While 
the  bond  is  not  dated,  yet  the  petition  stated 
and  the  evidence  showed  that  the  bond  was 
executed  on  September  1, 1890. 

Counsel  for  appellant  Hall  asked  the  fol- 
lowing declarations  of  law,  which  were  by 
the  court  refused: 

"(1)  The  court,  sitting  as  a  jury,  declares 
the  law  to  be  that  under  the  pleadings  and 
evidence  In  this  case  the  finding  must  be  for 
the  defendant  E.  C.  Hall. 

"(2)  The  court,  sitting  as  a  jury,  declares 
the  law  to  be  that  under  the  evidence  the 
liability  of  the  defendant  E.  C.  HaU  on  the 
instrument  sued  on  was  a  collateral  liability, 
and  ttiat  the  payment  of  part  of  the  interest 
thereon  by  the  principal,  E.  T.  Smith,  did 
not  prevent  the  running  of  the  statute  of 
limitations  as  to  the  said  defendant  E.  C. 
HaU. 

"(3)  The  court,  sitting  as  a  jnrj;,  declares 
the  law  to  be  that  if  the  court  finds  that 
the  defendant  E.  C.  HaU  was  surety  on  the 
bond  sued  on,  and  further  finds  that  by  the 
laches  of  the  plaintiff  or  its  agent,  the  county 
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court,  the  said  E.  C.  Hall  was  Injured,  then 
such  surety  should  be  relieved  from  liability 
to  the  extent  of  such  Injury,  If  any." 

The  court  made  a  special  finding  of  facts 
and  gave  certain  conclusions  of- law,  which 
were  as  follows:  "I  have  carefully  consider- 
ed the  defense  based  upon  the  statute  of 
]  imitations.  The  bond  is  dated  September  1, 
1890,  and  the  penalty  of  $500.  Mr.  Smith, 
the  principal,  on  January  7,  1891,  paid 
$13.30;  Februarys,  1892,  $40;  October  5, 1897, 
$70;  October  7,  1903,  $20;  December  9,  1904, 
$20;  April  3,  1006,  $200;  and  the  sale  of  the 
mortgaged  premises  produced  a  net  credit  on 
the  bond  of  $192.20,  December  6,  1906.  Mr. 
Hall  has  paid  nothing  on  the  bond,  and  has 
never  aclmowledged  tbe  debt  In  this  case 
Daniel  Smith's  and  E.  G.  Hall's  signatures 
appear  at  the  foot  of  the  instrument  after 
Ellas  T.  Smith's,  and,  although  the  recitals 
do  not  show  In  what  capacity  Daniel  Smith 
and  Mr.  Hall  acted,  they  are,  beyond  ques- 
tion, not  principals,  but  sureties;  but,  being 
sureties,  signing  the  bond  with  their  princi- 
pal, and  at  the  same  time,  they  made  the 
identical  contract  which  he  made,  and,  un- 
der the  issues  here,  are  bound  to  the  precise 
extent  to  which  he  is  bound.  They  are  all 
payors  and  comakers.  There  is  therefore  no 
escape  from  the  conclusion  that  this  case  is 
governed  by  Vernon  County  v.  Stewart,  64 
Mo.  408  [27  Am.  Rep.  250],  the  10-year  limita- 
tion (section  4272,  R.  S.  1899)  is  not  available 
to  defendants,  and  the  finding  and  Judgment 
must  be  for  plalntift. 

"Plaintiff  has  alleged  that  the  amount  due 
on  the  bond  was  on  September  21,  1906, 
$714.56.  A  computation  of  principal,  inter- 
est, and  credits  shows  that  on  June  10,  1004, 
when  action  was  brought,  $685.92  was  the 
amount  of  the  debt  The  best  authorities 
are  to  the  effect  that  the  liability  of  the 
surety  at  the  time  recourse  ia  had  to  the 
bond  is  limited  to  the  penalty  of  the  bond. 
If,  after  that,  the  surely  fails  or  refuses  to 
pay,  he  is  liable  for  interest  and  damages  for 
detention  of  the  fund.  27  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  453;  Brighton  Rank  v. 
Smith.  12  Allen  (Mass.)  243,  90  Am.  Dec. 
144 ;  Pa.  Ins.  Co.  v.  Swain,  189  Pa.  626,  42 
Atl.  297;  Folz  v.  Trust  Co.,  201  Pa.  683,  61 
Atl.  297;  Thomas  Laughlin  Co.  v.  Surety  Co., 
114  Fed.  627,  51  C.  C.  A.  247.  Judgment, 
therefore,  will  go  for  the  plalntltr  for  the 
amount  of  the  penalty  of  the  bond,  with  in- 
terest after  service  of  summons,  June  12, 
1907,  at  8  per  cent,  per  annum,  the  contract 
rate,   $538.55." 

-  W.  S.  Hcrndon  and  E.  C  Hall,  for  appel- 
lant   Lester  R.  Hooper,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  for  appellant  make  and 
discuss  many  legal  propositions  in  their 
briefs,  but  in  the  view  we  take  of  the  case,  it 
is  only  necessary  to  notice  two  of  them,  name- 
ly, the  statute  of  limitations  and  the  alleged 


laches  of  the  plalntUt  In  not  bringing  its  salt 
at  an  earlier  date. 

[1]  We  will  consider  those  questions  in  tbe 
order  stated.  The  record  shows  that  E.  T. 
Smith,  the  principal  In  the  bond,  made  the  fol- 
lowing payments  at  the  dates  stated,  namely : 
January  7,  1891,  $13.30;  February  3,  1892. 
$40;  February  6,  1893,  $40;  January  15,  1894, 
$40;  October  5,  1897,  $70;  October  7,  1903, 
$20;  December  9,  1904,  $20;  April  3.  1906. 
$192.20,  the  proceeds  of  tbe  sale  of  the  land 
under  the  deed  of  trust  This  record  shows 
that,  instead  of  those  payments  being  In- 
dorsed upon  the  bond,  the  clerk  of  tbe  county 
court,  whenever  a  payment  was  made,  would 
give  Smith,  tbe  principal  In  the  bond,  credit 
therefor  on  the  records  of  the  court 

From  that  course  of  dealing,  counsel  for 
appellant  Hall  seem  to  have  reached  the  con- 
clusion that  Smith,  the  principal  In  the  bond, 
was  indebted  to  tbe  county  for  the  use  of 
the  school  district  on  an  open  account  and 
that  tbe  bond  sued  on  and  executed  by  T.  E. 
Smith  and  the  sureties  was  only  a  collateral 
agreement  to  pay  that  account  Manifestly 
that  is  the  view  of  appellant's  counsel,  as 
clearly  appears  from  the  second  declaration 
of  law  asked  by  them.  With  all  due  respect 
for  their  ability  and  legal  learning,  we  are 
constrained  to  take  a  different  view  of  tbe 
transaction.  The  record  nowhere  shows  that 
T.  E.  Smith  was  Indebted  to  the  county  on 
account  for  any  sum  for  any  purpose,  but  It 
does  show  that  be  borrowed  from  the  county 
on  September  1,  1890,  $500  of  the  school  dis- 
trict mentioned,  and  that  he  executed  tbe 
bond  in  suit  therefor  with  Daniel  Smith  and 
R  C.  Hall  as  sureties.  In  so  far  as  tbe 
county  is  concerned,  all  three  are  to  be  con- 
sidered as  Joint  promisors,  and  tbe  payment 
of  any  sum  on  the  bond  by  the  principal  be- 
fore the  statute  of  limitations  runs  is  binding 
upon  all  of  them  alike. 

This  is  fully  settled  by  tbls  court  by  the 
case  of  County  of  Vernon  v.  Stewart,  64  Mo. 
408,  27  Am.  Rep.  250.  There,  as  here,  tbe 
suit  was  one  of  these  school  bonds,  and  tbe 
defense  was  the  statute  of  limitations,  tbe 
same  as  here.  The  bond  in  that  case  was 
executed  January  15,  1860,  and  some  four  or 
five  years  thereafter  the  principal  in  the  bond 
died,  and  the  administrator  of  his  estate  was 
duly  appointed  and  qualified.  The  bond  was 
duly  presented  to  the  probate  court  for  allow- 
ance, and  was  by  that  court  allowed  June  7, 
1867,  and  assigned  to  the  third  class  of  de- 
mands; and  on  December  2,  1869,  the  admin- 
istrator of  said  estate  paid -on  said  demand 
the  sum  of  $44.33.  Some  time  after  January 
15,  1870,  and  prior  to  December,  1874,  suit 
was  brought  on  said  bond  against  the  sure- 
ties to  recover  the  balance  remaining  due 
thereon.  As  before  stated,  the  10-year  stat- 
ute of  limitations  was  interposed  as  a  de- 
fense by  the  sureties. 

In  discussing  that  question,  on  page  410  of 
64  Mo.  (27  Am.  Rep.  250),  tbe  court,  in  speak- 
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tog  through  Sherwood,  C.  J.,  said:  "Eepeated 
decisions  of  this  conrt  have  settled  the  mat- 
ter beyond  controversy  that  the  payment  of 
a  portion  of  a  debt  evidenced  by  a  promissory 
note  or  similar  obligation  by  one  of  the  pay- 
ors before  the  expiration  of  the  statutory  pe- 
riod would  prevent  the  operation  of  the  stat- 
ute against  the  comaker  as  well  as  the  party 
paytog.  Craig  v.  Callaway  County  Court,  12 
Mo.  94;  Lawrence  County  v.  Duukle,  35  Mo. 
395;  Block  V.  Dorraan,  51  Mo.  31.  And  no  rea- 
son is  seen  why  the  same  principle  Is  not  ap- 
plicable where,  as  In  the  present  Instance,  the 
legal  representative  of  one  of  the  makers 
makes  a  similar  payment.  The  statute,  after 
treating  of  new  promises  and  acknowledg- 
ments to  writing,  and  the  eCTect  to  be  given 
them,  explicitly  provides,  'Nothing  contained 
In  the  two  preceding  sections  shall  alter,  take 
away,  or  lessen  the  effect  of  a  payment  of 
principal  or  interest  by  any  person'  [Wag.  St. 
1872,  c.  89,  art.  2,  §  30]— thus  clearly  showtog 
that  the  Legislature  intended  to  make,  and 
did  make,  a  marked  distinction  between  the 
attendant  results  of  promises  or  acknowledg- 
ments on  the  one  hand  and  the  partial  pay- 
ments on  the  other.  And,  If  that  language 
Just  quoted  will  not  comprehend  the  payment 
by  an  administrator.  It  is  difficult  to  see  what 
language,  short  of  a  direct  designation  of 
the  administrator,  would  be  sufficiently  com- 
prehensive to  accomplish  that  result.  Had 
Cltoton,  the  principal  to  the  bond,  remained 
alive  and  made  the  payment  referred  to,  no 
doubt  could  arise,  under  the  foregotog  de- 
cisions, but  that  such  payments  would  ef- 
fectually prevent  the  operation  of  the  statute 
as  to  the  defendant  Can  it  alter  the  nature 
of  the  case,  because  the  duty  of  paytog 
the  debt  Is  devolved  upon  the  administrator, 
rather  than,  and  instead  of,  the  decedent? 
We  are  clear  that  it  cannot.  If  the  defend- 
ant. Instead  of  the  admtolstrator,  had  made 
the  payment,  could  it  be  seriously  doubted 
that  he  would  have  recourse  against  the  es- 
tate of  his  prtoclpal?  Upon  what  theory 
would  such  recovery  be  founded,  except  that 
of  the  conttoued  existence  of  the  mutuality 
and  privity  tocldent  to  the  contract  at  the 
time  of  its  formation?  In  McClnrg  v.  Howard, 
45  Mo.  366  [100  Am.  Dec.  378],  It  was  held 
that,  although  the  partnership  was  dissolved, 
yet  a  partial  payment  before  the  statute  had 
run  by  Howard's  former  copartners  would 
take  the  case  out  of  the  statute  as  to  him. 
And  it  would  seem  obvious  that  the  dissolution 
of  a  copartnership  could  accompllBh  no  less 
towards  sundertog  existing  relations  than  the 
death  of  one  of  two  or  more  Joint  obligors. 
The  cases  of  Smith's  Adm'r  v.  Irwin,  37  Mo. 
169  [90  Am.  Dec.  875],  and  that  of  Cape 
Girardeau  County  v.  Harbison,  Adm'r,  58  Mo. 
90,  have  not  the  slightest  applicability  here; 
because  In  neither  case  had  any  payment 
been  made  by  the  administrator.  In  the  for- 
mer an  allowance  was  had  against  the  estate 
of  one  of  the  makers,  after  the  statute  had 


attached,  and  to  the  latter  case  the  admin- 
istrator had  in  maktog  a  deed  of  trust  ac- 
knowledged, after  the  claim  was  barred,  the 
existence  of  the  debt  Any  remarks,  there- 
fore, to  those  cases,  which  are  dehors  the 
controlltog  facts  Incident  to  each,  cannot  be 
deemed  as  possessed  of  any  authoritative 
value." 

In  the  case  at  bar  we  are  not  required  to 
go  to  the  same  length  that  this  court  did  In 
that  case.  Here  T.  E.  Smith,  the  principal 
to  the  bond,  made  the  payments'  on  the  bond 
to  person,  before  the  statute  had  run,  and 
not  by  his  administrator,  as  was  done  to  the 
case  cited.  By  the  case  of  Regan  v.  Wil- 
liams, 186  Mo.,  loc.  cit  028,  84  S.  W.  900, 
106  Am.  St  Rep.  600,  the  rule  to  the  case 
last  cited  is  somewhat  limited,  and  right- 
fully 80,  to  my  opinion,  yet  that  limitation 
does  not  affect  the  case  at  bar,  but  restates 
the  rule  more  clearly  than  any  case  which 
I  have  been  able  to  And.  In  that  case  the 
court  said :  "(2)  In  reply  to  the  defense  that 
the  statute  of  limitations  had  run  against 
the  note  before  this  action  was  begun,  plain- 
tiff asserts  that  the  payments  of  toterest  by 
the  Scott  Investment  Company  and  Carey  to 
March  21,  1892,  prevented  the  runutog  of  the 
statute,  not  only  In  favor  of  said  parties,  but 
of  the  defendant  as  well.  The  ruling  that 
payment  by  a  prtoclpal  will  suspend  the 
statute  as  to  a  surety  is  tovoked  as  applica- 
ble, because,  by  operation  of  law,  the  sub- 
sequent grantees  of  the  land  covered  by  the 
deed  of  trust  became  prtocipals  and  the  de- 
fendant a  surety.  The  proposition  contend- 
ed for  Is  sound  enough,  generally  speaktog. 
Craig  V.  Callaway  County  Ct.,  12  Mo.  94: 
McClurg  V.  Howard,  45  Mo.  366  [100  Am. 
Dec.  878];  Blodt  ▼.  Dorman,  61  Mo.  31; 
Vernon  County  v.  Stewart,  64  Mo.  408  [27 
Am.  Rep.  250];  Bennett  v.  McCanse,  65  Mo. 
194.  These  payments  were  made  while  the 
note  was  still  alive,  and  the  rule  is  well  es- 
tablished that  payments  made  by  the  princi- 
pal, or  by  one  of  several  Jotot  obligors,  be- 
fore the  debt  is  barred,  wUl  stop  the  statute. 
But  the  reason  why  a  payment  by  the  prin- 
cipal stops  it  as  to  a  surety  is  not  because 
one  is  principal  and  the.  other  surety,  but 
because  both  are  usually  Jotot  promisors; 
that  Is,  the  surety  is  affected  by  the  act  of 
the  prtoclpal  to  his  capacity  as  a  Jotot  prom- 
isor. The  idea  Is  that  persons  who  Jointly 
bind  themselves  are  all  liable  to  the  prom- 
isee iy  virtue  of  their  original  agreement, 
so  that  performance  or  part  performance  by 
one  Is  the  act  of  all.  Slgoumey  t.  Drury, 
14  Pick.  [Mass.]  887;  Brandram  v.  Wharton, 
1  Bar.  &  Aid.  468;  Atktos  t.  Tredgold,  2  Bar. 
&  Cres.  23.  The  prtoclpal  only  applies  where 
the  payment  was  made  by  one  originally 
liable.  Slgoumey  y.  Drury,  supra.  And  in 
Maddox  v.  Duncan,  143  Mo.,  loc.  cit  621, 
45  S.  W.  690,  41  L.  R.  A.  581,  65  Am.  St  Rep. 
678,  this  court  said:  'In  Craig  r.  Callaway 
County,  12  Mo.  94,  it  was  ruled  that  the 
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payment  of  Interest  by  one  of  several  Joint 
obligors  In  a  bond  before  the  statute  of  11m- 
ltBtloa<  attaches  takes  it  out  of  the  statute 
of  limitations  as  to  the  others.'  So  It  was 
held  In  Vernon  County,  to  use,  etc.,  v.  Stew- 
art, 64  Mo.  408  [27  Am.  Rep.  260],  that  part 
payment  made  upon  a  bond  by  the  adminis- 
trator of  one  of  the  Joint  makers  within  the 
statutory  period  would  prevent  the  running 
of  the  statute  of  limitations  in  favor  of  the 
other  makers  of  the  bond.  And  In  Bennett 
V.  McCanse,  65  Mo.  194,  it  was  Intimated 
that  part  payment  of  a  note  by  a  comaker 
will  arrest  the  running  of  the  statute  as 
against  all  the  parties  to  the  note.  The  same 
rule  was  announced  in  Bender  v.  Markle,  37 
Mo.  App.  234.  When  this  case  was  before 
the  St.  Louis  Court  of  appeals  (Maddoz  v. 
Duncan,  62  Mo.  App.  474),  Rombauer,  J.,  In 
delivering  the  opinion  of  the  court,  said: 
'In  Leach  v.  Asher,  20  Mo.  App.  656,  and 
Zervis  v.  Unnerstall,  29  Mo.  App.  474,  we  re- 
viewed the  decisions  in  this  state  on  that 
subject,  and  were  forced  to  conclude  that  the 
rule  as  stated  in  Craig  v.  Callaway  County 
Ct,  supra,  was  the  rule  prevailing  in  this 
state,  whatever  the  rule  may  be  In  other 
Jurisdictions.' "  If  we  follow  the  rule  an- 
nounced in  the  foregoing  cases,  then  we  must 
hold  in  the  case  at  bar  that  the  respondent's 
cause  of  action  is  not  barred  by  the  statute 
of  limitations,  for  the  reason  that  the  pay- 
ments were  made  by  T.  BL  Smith,  the  prin- 
cipal in  the  bond,  which  is- binding  upon  bis 
sureties  or  Joint  promisors,  and  the  mere 
fact  that  the  payments  were  entered  upon 
the  records  of  the  county  court,  instead  of 
the  bond  itself,  does  not  change  the  legal 
effect  of  the  payments.  , 

We  are  therefore  of  the  opinion  that  the 
trial  court  properly  refused  the  second  dec- 
laration of  law  asked  by  counsel  for  appel- 
lants. 

[2]  2.  It  is  finally  insisted  by  counsel  for 
appellant  that  respondent  should  be  debarred 
of  a  right  of  recovery  for  the  reason  that  it 
has  been  guilty  of  laches  by  the  great  delay 
in  bringing  this  suit  This  claim  is  clearly 
devoid  of  all  merit,  for  the  simple  reason 
that  the  record  shows  tliat,  in  so  far  as  the 
respondent  is  concerned,  the  principal  in  the 
bond,  T.  E.  Smith,  and  the  sureties,  Daniel 
Smith  and  E.  G.  Hall,  were  Joint  promisors, 
and,  under  those  facts,  it  was  no  more  the 
duty  of  the  respondent  to  sue  T.  E.  Smith, 
one  of  the  makers,  in  the  absence  of  the  stat- 
utory notice,  than  it  was  to  sue  the  other 
two  Joint  promisors.  Hall  and  Smith,  and 
the  mere  delay,  short  of  the  statutory  period 
of  limitation  in  suing  any  one  of  them,  will 
not  release  the  others. 

Moreover,  in  so  far  as  the  respondent  Is 
concerned,  it  was  Just  as  much  the  duty  of 
appellant  Hall  to  go  and  pay  off  and  satisfy 
the  bond  as  it  was  the  duty  of  T.  E.  Smith. 


This  is  elementary,  and  has  been  so  freqaest- 
ly  adjudicated  by  this  and  other  courts  of 
the  state,  that  it  would  be  a  useless  waste 
of  time  to  cite  additlcHial  authorities  in  sup- 
port thereof. 

If  appellant  objected  to  delay  of  respond- 
ent, why  did  he  not  pay  off  and  discharge 
the  bond  as  he  agreed  to  do,  and  then  look 
to  T.  E.  Smith,  who  as  between  themselves 
were  not  Joint  promisors?  By  so  doing,  the 
school  district  would  have  lost  nothing,  nor 
would  the  appellant,  for  the  reason  that  he 
could  by  proper  proceedings  have  subjected 
the  real  estate  conveyed  by  the  deed  of  trust 
to  the  county  to  secure  the  loan,  and  thereby 
have  reimbursed  himself  for  the  money  so 
paid  by  him  on  the  bond,  which  was  more 
than  ample  for  that  purpose.  If  the  evidence 
offered  upon  that  point  by  appellant  is  true. 

Finding  no  error  in  the  record,  tlie  Judg- 
ment is  affirmed.    All  concur. 


STATE  V.  FREEMAN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  19,  19U.) 

1.  Witnesses   ({  268*)— Gbosb-Ezajiinatiox. 

Defendant's  wife  having  testified  that, 
when  deceased  insulted  her,  defendant  was 
away,  it  was  legitimate  cross-examination  to 
require  her  to  state  where  he  was  at  such 
times. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  931-948;   Dec.  Dig.  i  268. •] 

2.  Witnesses   (§  337*)— Impeachment— Con- 
viction OF  Crime. 

For  purposes  of  impeachment,  defendant 
may,  on  cross-examination,  be  asked  whether 
he  had  been  convicted  of  a  crime. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  fi{  1140-1142;   Dec  Dig.  S  337.*] 

Appeal  from  Circuit  Court,  St  Francois 
County;    Peter  H.  Huck,  Judge. 

Edward  Freeman  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

The  defendant  under  an  Indictment  for 
murder  in  the  second  degree,  was  convicted 
of  manslaughter  in  the  fourth  degree  in  the 
St  Francois  circuit  court  at  the  May  term. 
1911,  and  sentenced  to  two  years  in  the  vesa- 
itentlary,  and  has  appealed.  The  defendant 
is  married,  and  Is  the  father  of  several 
clilldren.  At  the  time  of  the  killing  he  was 
working  at  the  lead  mine  known  as  "No.  ' 
Federal,"  near  the  town  of  Elvlns.  The  de- 
ceased, G.  O.  Short  was  a  merchant  Short 
had  sued  defendant  on  an  account  for  $7.(^> 
and  had  gotten  Judgment  and  had  garnished 
defendant's  wages.  On  December  20,  1910. 
the  parties  met  on  the  porch  In  front  of 
Eaton's  store.  It  was  a  very  cold  day,  the 
ground  being  frozen  hard.  A  wagon  was 
standing  in  the  street  in  front  of  the  porch. 
The  testimony  for  the  state  was  to  the  effect 
that  defendant  said  to  Short:  "Xou  didn't 
treat  me  right"    To  which  Short  answered. 
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"I  don't  know  wby.  I  furnished  your  folks 
some  stuff  while  you  were  gone."  To  which 
defendant  replied,  "Yes;  but  you  sued  me." 
The  testimony  for  defendant  was  to  the  effect 
that  defendant  said  to  Short,  "You  ain't 
treated  me  right,"  and  Short  said,  "What  is 
the  reason  I  ain't  treated  you  right?"  To 
which  defendant  replied,  "You  garnished  me 
aod  mistreated  my  family."  Short  was  wear- 
ing an  overcoat  He  made  no  motion  toward 
attacking  defendant,  who  struck  him,  and 
knocked  him  off  the  porch,  against  the  wag- 
on, and  down  to  the  frozen  street  which  was 
about  18  inches  lower  than  the  porcli.  Short's 
skuU  was  badly  fractured,  and  he  was  taken 
to  a  sanitarium  where  he  died  a  few  days 
after.  The  defendant's  wife  testified  that 
Short  had  Insulted  her  on  the  10th  of  March, 
1909,  and  had  repeated  the  insult  a  few  days 
afterward,  but  that  she  did  not  tell  her  hus- 
band until  after  his  wages  were  garnished. 
Defendant  testified  that  when  he  struck  de- 
ceased, he  (defendant)  was  angry  on  account 
of  what  his  wife  had  told  him  about  Short's 
insults.  Mr.  Sleeth,  who  appeared  to  be 
manager  of  No.  7  Federal,  in  rebuttal  testi- 
fied that  defendant  asked  him  who  it  was 
that  had  garnished  him,  and  that  he  told  de- 
fendant it  was  Short,  and  that  defendant 
then  said  that  be  was  going  to  whip  him,  or 
words  to  that  effect  That  testimony  was 
-objected  to  by  defendant  on  the  ground  that 
it  was  not  evidence  in  rebuttal,  but  should 
have  been  Introduced  in  chief.  The  objection 
was  overruled  and  defendant  excepted.  The 
defendant's  wife,  in  her  direct  examination, 
testified  that  at  the  time  Short  insulted  her 
her  husband  was  away.  On  cross-examina- 
tion she  was  asked  where  her  husband  was 
at  the  time  mentioned,  to  wUch  she  answer- 
ed that  he  was  in  Kansas.  The  questiojn 
and  answer  were  objected  to  as  immaterial 
and  incompetent  The  objection  was  over- 
ruled. Defendant  was  asked  on  cross-ex- 
amination whether  he  had  ever  been  con- 
victed of  a  crime,  and,  over  the  objection 
of  his  counsel,  was  required  to  answer,  and 
did  answer  that  he  had  been  convicted  of 
having  counterfeit  money  in  his  possession. 
The  defendant  asked  an  Instruction  on  man- 
slaughter in  tlie  fourth  degree,  which  was 
refused,  but  the  conrt  of  its  own  motion 
gave  an  instruction  on  that  subject  which 
fully  covered  that  branch  of  the  case.  The 
instructions  given  by  the  court  were  all 
above  criticism  and  fully  covered  the  evi- 
dence in  the  case,  and  were  eminently  fair 
to  the  defendant 

Elliott  W.  Major,  Atty.  Gen.,  and  John  M. 
Dawson,  Asst  Atty.  Gen.,  for  the  State. 

ROT,  O.  (after  stating  the  facts  as  above). 
[1]  No  error  was  committed  in  requiring  de- 
fendant's wife  to  state  where  her  husband 


was  at  the  time  mentioned.  It  was  legitimate 
cross-examination. 

[2]  Nor  was  it  error  to  require  the  de- 
fendant to  answer  as  to  whether  he  had 
been  convicted  of  a  crime.  It  was  compe- 
tent for  the  purpose  of  impeaching  him  as  a 
witness.  State  v.  Splvey,  191  Mo.,  loc.  clt. 
Ill,  90  S.  W.  81. 

We  have  not  had  the  advantage  of  a 
brief  on  the  part  of  defendant,  but  have 
carefully  examined  the  transcript,  and  find 
no  error  in  the  record  or  In  the  admission 
or  rejection  of  evidence  or  in  the  instruc- 
tions, and  therefore  tjie  Judgment  is  afiSrmed. 

BLAIB,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  0.,  Is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


LAMPERT  T.  JUDGE  &  DOLPH  DRUG  CO. 

et  al. 

(Supreme  Court  of  Missouri.    Division  No.  2. 

Nov.  14,  1911.    Rehearing  Denied  Dec.  19, 

1911.) 

1.  Tbade-Mabks  ANn  Tbaoie-Nauss  (%  93*>— 
Actions— SurFiciBNCT  of  Evidencc. 

Evidence,  in  an  action  for  damages  for  the 
infringement  of  a  trade-mark,  held  to  show  the 
infringement  as  alleged,  pustifying  the  overrul- 
ing of  a  demurrer  to  plaintiff's  evidence. 

[Ed.  Note. — For  other  cases,  see  Trade- 
Marks  and  Trade-Names,  Dec.  Dig.  {  93.*] 

2.  Dauaoks  ({  8*)— NOUINAL  Dakageb. 

At  least  nommal  damages  may  be  recov- 
ered where  a  legal  right  is  infringed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  8.*] 

3.  Damages  (§  87*)— PowrnvK  Damages. 

Punitive  damages  may  be  awarded  in  a 
legal  action,  though  only  nominal  damages  are 
recovered. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |§  188-192;   Dec.  Dig.  I  87.*] 

4.  Damages  (S  91*)  — Puwitivb  Damages  — 
Malice. 

Legal  malice,  as  distinguished  from  actual 
malice,  will  justify  an  award  of  punitive  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §{  193-201;  Dec.  Dig.  {  91.*]- 

5.  Damages  (8  91*)  —  Punitivb  Damages — 
"Malice." 

The  "malice"  which  would  Justify  an 
award  of  punitive  damages  merely  implies  the 
intentional  doing  of  a  wrongful  act  without 
just  cause  or  excuse. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  193-201;   Dec  Dig.  |  91.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4298-1304;  vol  8,  pp.  7712- 
7713.] 

0.  Tbade-Mabks  and  Tbadb-Names  (§  98*)— 
Action  fob  Infbingeuent— Allowance  of 
Punitive  Damages. 

Punitive  damages  may  be  allowed  in  an 
action  for  the  infringement  of  a  trade-mark. 

[Eld.  Note.— For  other  cases,  see  Trade- 
Marks  and  Trade-Names,  Cent  Dig.  |  112; 
Dec.  Dig.  {  98.*] 


-•For  otlMT  CMW  BM  >am«  topic  sad  section  NUHBEIR  Id  Dee.  Dig.  ft  Am.  Dig.  Kay  No.  SertM  ft  Rep'r  Indexes 


Digitized  by 


Goo^Q 


1096 


141  SOUTHWESTERN  REPOBTE& 


(2Io. 


7.  Tbaoe-Mabkb  and  Tbadb-Names  (S  98») — 
Actions  roB  Infbinoeueni  —  AixowAWca 
or  Punitive  Damages. 

Defendant's  clerk  made  a  practice  of  sub- 
Btituting  cheap  cigars  in  boxes  with  plaintiff's 
trade-mark  thereon,  as  well  as  in  place  of  the 
cigars  of  other  makers,  causing  the  various 
cigar  makers  to  complain  thereof  to  the  United 
States  internal  revenue  officers,  which  result- 
ed in  the  clerk  being  fined.  The  president  of 
defendant  company  advanced  the  money  to  pay 
his  fine,  and  thereafter  retained  him  as  clerk. 
Held,  that  the  Infringement  of  plaintiff's  trade- 

?[iark  was  willful,  justifying  an  award  of  puni- 
ive  damages. 

[Ed.  Note.— For  other  cases,  see  Trade- 
Marks  and  Trade-Names,  Cent.  Dig.  |  liM; 
Dec  Dig.  $  98.*] 

Case  certified  from  St  Louis  Court  of  Ap- 
peals. 

Action  by  Jacob  Lampert  against  the 
Judge  &  Dolph  Drug  Company  and  others. 
Judgment  of  the  St.  Louis  Court  of  Appeals 
(119  Mo.  App.  693,  100  S.  W.  659)  reversing  a 
Judgment  for  plaintiff,  and  the  case  was  cer- 
tified to  the  Supreme  Court  as  possibly  In 
conflict  with  a  decision  of  the  Supreme  Court. 
Judgment  for  plaintiff  affirmed. 

This  Is  a  suit,  instituted  February  23, 
1904,  In  the  circuit  court  of  the  city  of  St 
Louis,  for  damages  for  the  Infringement  of 
a  trade-mark.  On  a  Jury  trial,  October  19, 
1904,  plaintiff  had  a  verdict  for  one  cent 
compensatory  damages  and  $500  punitive 
damages,  and  Judgment  accordingly.  On  ap- 
peal to  the  St  Louis  Court  of  Appeals,  the 
judgment  was  reversed  In  an  opinion  report- 
ed in  119  Mo.  App.  693,  100  S.  W.  G59.  One 
of  the  Judges  of  that  court  t>elug  of  the 
opinion  that  the  decision  Is  In  conflict  with 
Kennedy  v.  Railroad,  36  Mo.  351,  the  cause 
was  certified  to  this  court 

The  Judge  &  Dolph  Drug  Company,  one 
of  the  defendants.  Is  a  corporation  engaged 
In  selling  drugs  and  cigars  at  retail  In  St 
IXMils  for  a  good  many  years.  Defendant 
Taylor  was  the  cigar  clerk  of  the  company 
from  October,  1900,  to  the  time  of  the  trial. 

Plaintiff  claimed  In  his  petition  that  he 
had  been  making  and  selling  cigars  in  St 
Louis,  for  15  years  under  a  trade-mark  which 
was  composed  of  the  words  "Flor  de  Lam- 
pert" and  the  picture  of  the  plaintiff,  which 
trade-mark  was  by  the  plaintiff,  on  Febru- 
ary 26,  1892,  filed  and  recorded  In  the  Unit- 
ed States  Commissioner  of  Patents  Office; 
that,  by  reason  of  the  quality  of  the  tobacco 
used  and  the  efforts  of  plaintiff  In  adver- 
tising the  same,  the  plaintiff's  cigars  sold 
under  said  trade-mark  bad  gained  great 
reputation  on  account  of  their  excellent  qual- 
ity; and  that  during  all  that  time  plaintiff 
had  received  large  profits  from  the  sale  of 
the  cigars;  that  plaintiff,  during  the  time 
from  March  11,  1902,  to  February  15,  1904, 
sold  to  defendants  cigars  so  manufactured 
by  plaintiff,  on  the  boxes  of  which  was  said 
trade-mark,  and  said  cigars  were  so   sold 


to  defendants  to  be  sold  at  retail  to  tbelr 
customers;  that  during  all  that  time  de- 
fendants, well  knowing  the  reputation  of 
plaintiff's  cigars  for  excellent  quality,  did 
wrongfully,  wUlfuUy,  and  wickedly  substi- 
tute and  place  other  cigars  of  cheap  and 
inferior  quality  In  the  boxes  bearing  said 
trade-mark,  and  sold  them  to  their  custom- 
ers as  and  for  cigars  manufactured  by  the 
plaintiff,  thereby  Intending  to  injure  the 
plaintiff  and  to  injure  the  reputation  of 
plantlff's  cigars,  and  to  cheat  and  defraud 
the  public  and  their  customers.  The  actual 
damages  were  alleged  at  $5,000,  and  the 
punitive  damages  at  the  same  amount  The 
answer  admitted  the  corporate  existence  of 
the  drug  company,  but  was,  in  effect,  other- 
wise a  general  denial.  The  evid«ice  tended 
to  establish  all  the  allegations  of  the  peti- 
tion, and  tended  to  show  several  sales  by 
Taylor,  as  such  clerk,  of  substituted,  in- 
ferior cigars  from  boxes  having  said  trade- 
mark. 

Defendant  Taylor  was  arrested  and  fiiietl 
In  the  federal  court  for  violation  of  the 
revenue  laws  in  such  sales.  The  revenue 
officers  testified  to  finding  the  substituted 
cigars  in  boxes  having  plaintiff's  trade-mark, 
in  the  defendants'  store,  and  at  the  same 
time  finding  plaintiff's  genuine  cigars  iu 
anoitber  such  box.  The  president  of  defend- 
ant drug  company  loaned  Taylor  $25  to 
pay  his  fine  in  the  federal  court,  and  retain- 
ed him  in  its  employ. 

Mr.  Blerman,  deputy  collector  of  Internal 
revenue,  testified  that  he  bought  three  of  the 
substituted  cigars,  and  that  two  were  left  in 
the  box;  he  went  out  and  gave  the  cigar  to 
Mr.  Lampert,  and  when  he  went  back  there 
were  sixteen  cigars  in  the  box.  On  cross-ex- 
amination by  defendants'  counsel,  Mr.  Atwood, 
deputy  collector  of  internal  revenue,  testi- 
fied that  complaints  had  been  made  to  him 
by  various  other  cigar  makers  that  defend- 
ants were  substituting  their  cigars.  Mr. 
Farrar,  a  real  estate  man,  testified  ttiat  the 
substituted  cigars  were  like  "these  machine 
cigars,  so  they  call  them;  smooth,  round, 
straight,  light  cigars  that  haven't  any  taste 
— no  flavor." 

There  was  no  direct  evidence  to  show  that 
any  one  connected  with  the  drug  company, 
except  Taylor,  had  any  knowledge  of  the  in- 
fringement Mr.  Judge,  president  of  the 
drug  company,  disclaimed  any  knowledge 
of  any  substitution  of  cigars,  and  testified 
that  the  company  carried  a  $90,000  stodc  of 
goods  with  $80,000  insurance,  and  was  worth 
net  $10,000,  with  $15,000  capital  stock. 

The  fourth  and  fifth  Instructions  were  as 
follows: 

"(4}  The  court  Instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the  de- 
fendants willfully  and  maliciously,  between 
the  dates  of  Noveml>er  1,  1903,  and  Febru- 
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ary  15,  1904,  sold  cigars  which  were  not 
manufactured  by  plaintiff,  from  boxes  having 
thereon  the  trade-mark  and  picture  of  plain- 
tiff, as  cigars  manufactured  by  plaintiff, 
and  If  the  jury  further  finds  from  the  eTl- 
dence  that  the  plaintiff  Is  entitled  to  com- 
pensatory or  actual  damages  in  any  sum 
whatever,  as  defined  in  other  instructions 
given  to  them,  then  they  are  at  liberty  to 
find  In  addition  to  said  actual  damages  such 
further  sum  in  the  way  of  exemplary  or 
punitive  damages,  by  way  of  punishment 
to  defendants,  and  as  an  example  to  others, 
as,  in  their  sound  judgment,  under  all  the 
evidence  In  the  case,  they  believe  the  de- 
fendants ought  to  pay,  not  exceeding  $5,000. 

"(5)  The  jury  are  Instructed  that  malice  is 
the  willful  or  Intentional  doing  of  a  wrong- 
ful act  without  legal  justification  or  excuse." 

Frank  K.  Ryan,  for  appellants,  Jamison 
&  Thomas,  for  respondent. 

ROT,  G.  (after  stating  the  facts  as  above). 
[1,  2]  1.  The  trial  court  properly  refused  de- 
fendants' demurrer  to  the  plaintiff's  evidence. 
The  evidence  fully  covered  the  plaintiff's 
case  as  made  by  the  pleadings,  except  that 
there  was  no  evidence  as  to  the  quantum 
of  damages.  It  is  the  clearly  established 
law.  that  for  every  infraction  of  his  legal 
right  the  party  injured  is  entitled  to  at  least 
nominal  damages,  and  we  adhere  to  the  opin- 
ion of  the  Coort  of  Appeals  on  that  point. 

[8]  2.  Whether  exemplary  damages  are  re- 
coverable where  there  are  allowed  only 
nominal  actual  damages  is  a  question  as  to 
which  the  authorities  are  divided;  the  courts 
of  this  state  and  the  federal  courts,  as  well 
as  legal  reason,  and  the  greater  weight  of 
authority,  being  in  favor  of  such  recovery. 
Some  of  the  decisions  of  the  courts  speak  of 
nominal  damages  as  being  something  else 
than  actual  damages;  whereas  the  nominal 
damages  assessed  for  the  violation  of  a  le- 
gal right,  where  there  is  no  showing  as  to 
the  quantum  of  damages,  are  actual  or  com- 
pensatory damages.  This  court  has  spoken 
very  clearly  on  that  subject  in  Hoagland  v. 
Amusement  Co.,  170  Mo.,  loc.  clt.  345,  70 
S.  W.  880,  »4  Am.  St.  Rep.  740,  where  It  is 
said:  "The  jury  in  finding  for  the  plaintiff 
in  effect  fonad  that  defendants  arrested  the 
plaintiff,  and  cursed  and  abused  him  with- 
out any  lawful  excuse  or  reason  therefor, 
and  upon  that  finding  he  was  entitled  to 
have  actual  damages  in  some  amount  assess- 
ed in  his  favor.  Under  such  circumstances, 
at  the  common  law  he  Is  entitled  to  pe- 
cuniary reparation  by  way  of  damages,  at 
least  nominal,  and  as  much  more,  if  any- 
thing, as  the  jury  may  think  him  entitled 
to  under  the  evidence."  The  consensus  of 
authority  is  to  the  effect  that  punitive  dam- 
ages are  not  recoverable  where  no  actual 
damages  are  allowed.  But  that  is  a  very 
different  thing  from  holding  that  they  are 
not  recoverable  in  connection  with  nominal 


actual  damages.  There  are  comparatively 
few  cases  holding  that  nominal  actual  dam- 
ages will  not  support  exemplary  damages. 

The  leading  case  in  opposition  to  the  al- 
lowance of  punitive  damages  where  only 
nominal  actual  damages  are  allowed  Is  Sta- 
cy V.  Portland  Pub.  Co.,  for  libel,  68  aie. 
279.  The  court  In  that  case  cited  no  author-' 
Itles,  and  Its  reasons  for  so  holding  were  bas- 
ed almost  entirely  on  the  peculiar  facts  of 
that  case,  and  in  the  conclusion  the  fol- 
lowing language  Is  used:  "There  may  be 
cases,  no  doubt,  where  the  actual  damages 
would  be  but  small  and  the  punitive  dam- 
ages large.  But  this  case  is  not  of  such  a 
kind."  That  case  was  followed  and  approv- 
ed In  Maxwell  v.  Kennedy,  50  Wis.  645,  7 
N.  W,  657. 

The  cases  cited  by  appellants  from  IllluoU 
and  Michigan  turned  on  the  construction 
of  statutes  against  the  sale  of  intoxicants 
to  inebriates,  and  have  no  application  here. 
The  Iowa  cases  (Kuhn  v.  Railway,  74  Iowa, 
137,  37  N.  W.  116,  and  Schwartz  v.  Davis, 
90  Iowa,  324,  57  N.  W.  849)  were  based  on 
the  Illinois  cases;  the  Iowa  court  seemingly 
overlooking  the  fact  that  the  Illinois  cases 
only  applied  to  suits  brought  under  the  stat- 
ute. 

On  the  other  hand,  the  Supreme  Court  of 
New  York,  in  Prince  v.  Brooklyn  Eagle,  16 
Misc.  Rep.  186,  37  N.  T.  Supp.  250,  after 
citing  the  Stacy  Case,  said:  "But  I  do  not 
think  it  is  the  law  of  this  state;  a  person 
may  be  of  such  high  character  that  the  gross- 
est libel  would  damage  him  none;  but  that 
would  be  no  reason  for  withdrawing  his 
case  from  the  wholesome,  if  not  necessary, 
rule  in  respect  of  punitive  damages.  It 
is  in  such  cases  tliat  the  rule  illustrates  Its 
chief  value  and  necessity." 

In"  Press  Pub.  Co.  v.  Monroe,  In  the  United 
States  Circuit  Court  of  Appeals,  73  Fed.  19G, 
19  C.  C.  A.  429,  51  L.  R.  A.  353,  it  is  said: 
"There  is  room  for  argument  against  the  al- 
lowance of  exemplary  damages  at  all  as 
anomalous  and  illogical.  Some  courts  have 
held  that  it  Is  unfair  to  allow  the  plaintiff 
to  recover,  not  only  all  the  loss  he  has  sus- 
tained, but  also  the  fine  which  society  impos- 
es on  the  offender  to  protect  Its  peculiar  in- 
terests. But,  if  it  be  conceded  that  such 
additional  damages  may  be  assessed  against 
the  wrongdoer,  and,  when  assessed,  may  be 
taken  by  the  plaintiff,  and  such  is  the  set- 
tled law  of  the  federal  courts,  there  is  nei- 
ther sense  nor  reason  in  the  proposition  that 
such  additional  damages  may  be  recovered 
by  a  plaintiff  who  is  able  to  show  that  he 
has  lost  |10,  and  may  not  be  recovered  by 
some  other  plaintiff,  who  has  sustained,  it 
may  be,  far  greater  injury,  but  is  unable 
to  prove  that  he  Is  poorer  in  pocket  by  the 
wrongdoing  of  defendant"  And  In  Railroad 
V.  Sellers,  93  Ala.  9,  9  South.  375,  30  Am. 
St.  Rep.  17,  the  court,  after  quoting  from 
the  Stacy  Case,  said:    "The  position  or  the 
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Supreme  Court  of  Maine  can  be  sustained 
In  principle,  it  seems  to  va,  only  by  assum- 
ing tbat  whlcb  Is  manifestly  untrue,  namely, 
tbat  no  act  Is  criminal  whlcb  does  not  In- 
flict indlTldual  injury  capable  of  being  meas- 
ured and  compensated  for  in  money." 

The  Supreme  Court  of  Kansas,  in  Hefley  v. 
Baker,  19  Kan.  9,  -which  was  a  suit  in  tres- 
pass to  the  realty,  held  that  plaintiff  "was 
only  entitled  to  nominal  damages  and  to 
sucb  exemplary  damages  as  the  Jury  might 
think  proper  to  give  him." 

In  Flanagan  v.  Womack,  64  Tex.  45,  51, 
the  court  said:  "It  Is  a  general  rule  that 
for  every  unlawful  trespass  the  Injured 
party  is  entitled  to  at  least  nominal  dam- 
ages. Certainly  this  should  be  so  If  the  tres- 
pass was  of  such  character  as  to  authorize 
exemplary  damages.  This  nominal  damage 
would  be  the  measure  of  the  actual  damage, 
if  no  other  is  shown,  and  must  necessarily 
arise  In  every  case  in  which  exemplary  dam- 
ages could  be  given." 

The  United  States  Circuit  Court  for  the 
District  of  Kansas  held,  in  Wilson  v.  Vaughn 
(C.  C.)  23  Fed.  229,  in  fitvor  of  the  rule  al- 
lowing punitive  damages  in  connection  with 
nominal  damages. 

We  come  now  to  a  consideration  of  the 
decisions  In  this  state  on  the  question.  The 
first  In  order  of  time  is  Favorite  v.  Cottrlll, 
62  Mo.  App.  119,  In  which  Judge  Biggs  said, 
after  quoting  from  the  Stacy  Case:  "But 
there  is  a  line  of  decisions  equally  respecta- 
ble which  bold  to  the  contrary." 

In  Ferguson  v.  Pub.  Co.,  72  Mo.  App.  462, 
a  libel,  case,  Judge  Bond  clearly  and  satis- 
factorily upholds  the  right  to  punitive  dam- 
ages In  such  cases,  and  his  opinion  is  quoted 
and  commended  in  2  Sutherland  on  Dam- 
ages, §  406.  To  the  same  effect  is  Mills  v. 
Taylor,  85  Mo.  App.,  loc.  dt  115.  And  It 
was  said  in  Brennan  t.  Maule,  lOS  Mo.  App., 
loc.  dt  338,  83  S.  W.  284:  "It  Is  now  set- 
tled in  this  state  that  actual  damage  in  at 
least  a  nominal  sum  must  be  found  as  a  con- 
dition for  the  recovery  of  exemplary  or 
punitive  damages."  It  may  be  interesting  in 
this  connection  to  call  attention  to  Courtney 
V.  Blackwell,  150  Mo.,  loc.  dt.  277,  51  S.  W. 
668,  in  which  the  damages  for  slander  were 
assessed  at  a  lump  sum  as  punitive  damages; 
there  being  no  finding  as  to  actual  damages 
on  account  of  oversight  in  the  fonn  of  the 
verdict  given  to  the  Jury.  This  court  re- 
fused to  reverse  the  case  on  account  of  the 
failure  to  find  actual  damages. 

Our  attention  has  been  called  to  many 
infringement  cases  in  equity,  In  which  the 
courts  refused  to  order  an  accounting  where 
plaintlflC's  damages  were  nominal  or  very 
small.  The  remedies  in  equity  and  at  law 
are  radlcaly  dlCTerent.  Equity  gives  as  dam- 
ages the  profits  of  the  defendant;  while  the 
law  limits  them  to  the  loss  suffered  by  plain- 
tiff. Equity  restrains  future  wrongs  by  in- 
junction.   Law  seeks  to  prevent  sucb  future 


violations  by  inflicting  exemplary  damages 
for  past  offenses. 

We  hold  tbat  a  verdict  for  nominal  actual 
damages  will  support  a  verdict  for  punitive 
damages. 

[4]  3.  It  is  insisted  by  appellants  that  ex- 
emplary damages  are  not  recoverable  in  this 
case,  for  the  alleged  reason  that  there  Is  no 
showing  of  malice  or  oppression.  On  that 
proposition  we  are  forced  to  a  different  con- 
clusion from  that  reached  by  the  Court  of 
Appeals.  We  concede  that  the  cases  there 
cited  require  that  there  shall  be  malice  in  the 
case.  There  are  two  kinds  of  malice;  malice 
in  fact,  and  malice  in  law.  Legal  malice,  as 
distinguished  from  actual  malice,  will  Jus- 
tify exemplary  damages  in  this  state. 

[5]  In  Goetz  v.  Ambs,  27  Mo.  28,  33,  the 
court  says:  "If  the  injury  is  not  intention- 
al, but  results  simply  from  a  want  of  prop- 
er care,  nothing  more  should  be  recovered 
than  will  compensate  for  the  actual  damage; 
but  if  the  act  is  willful  or  intentional  then 
the  idea  of  compensation  Is  abandoned,  and 
that  of  punishment  Introduced.  It  la  said 
generally  that  malice  must  exist  to  entitle 
the  plaintiff  to  anything  more  than  repara- 
tion for  the  injury;  but  it  will  be  found  that 
the  word  'malice'  Is  always  used,  in  such  con- 
nection, not  in  its  common  acceptation  of  lU 
will  against  a  person,  but  in  its  legal  sense — 
'willfulness;  a  wrongful  act,  done  inten- 
tionally, without  Just  cause.' "  "To  entitle 
the  plaintiff  to  recover  punitive  damages,  be 
must  show  that  the  act  complained  of  was 
unlawful ;  and,  further,  that  it  was  a  wan- 
ton or  malicious  act  In  other  words,  he 
must  show  an  unlawful  act  coupled  with  an 
Intentional  wrong."  State  v.  Jungllng,  116 
Mo.  162,  165,  22  S.  W.  688,  689.  "The  aver- 
age layman  would  believe  that  'malicious' 
means  ill  vrill;  spite;  hostility  towards  the 
other  party.  This  is  not  the  legal  meaning. 
Those  feelings  may  or  may  not  be  present 
in  the  legal  meaning  of  the  term.  The  legal 
meaning  of  the  term  Is  'the  intentional  doing 
of  a  wrongful  act  without  just  cause  or  ex- 
cuse.' "  McNamara  v.  St  Louis  Transit  Co., 
182  Mo.,  loc  dt  681,  81  S.  W.  881,  66  D.  R. 
A.  486.  The  Supreme  Court  of  the  United 
States  held,  in  Railroad  v.  Arms,  91  U.  S. 
489,  23  Lk  Ed.  374,  tbat  punitive  damages 
could  be  allowed  in  actions  for  torts  where 
the  injury  is  willful,  or  is  the  result  of  tbat 
reckless  indifference  to  the  rights  of  others, 
whlcb  is  equivalent  to  an  intentional  viola- 
tion of  them.  We  therefore  hold  that  the 
question  of  malice  and  punitive  damages  was 
properly  submitted  in  the  fifth  instruction. 

[6]  4.  We  come  now  to  the  consideration 
of  the  question  as  to  whether  cases  for  the 
Infringement  of  trade-marks  are  outside  the 
rule  allowing  exemplary  damages.  Appti- 
lants  claim  they  are.  They  call  our  attention 
to  a  long  line  of  patent  cases  which  were 
held  by  the  courts  not  to  be  within  the  rule 
as  to  exemplary  damages;  and  appellants 
claim  that  trade-mark  cases  are  governed  by 
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the  same  rule  as  In  patent  cases.  An  exam- 
ination of  tbose  cases,  however,  will  reveal 
the  fact  that  In  1836  it  was  provided  by  act 
of  Congress  that  the  Jury  should  not,  in  patp 
ent  cases,  allow  vindictive  damages,  but  that 
the  court  should  have  the  power  to  inflict 
punitive  damages  wlthiq  the  limits  of  treb- 
ling the  actual  damages  found  by  the  Jury. 
Seymour  v.  McCormlck,  16  How.  480,  14  L. 
Ed.  1024.  It  will  thus  be  seen  that  those 
cases  rest  solely  on  the  act  of  Congress,  and 
are  not  authority  for  appellants'  contention. 

The  Am.  &  Eng.  Enc.  Law  (vol.  2,  p.  438) 
holds  that  exemplary  damages  cannot  be  re- 
covered, citing  Taylor  v.  Carpenter,  2  Woodb. 
A  M.  1,  loc.  dt  22,  Fed.  Cas.  No.  13,T85,  de- 
cided by  the  United  States  Circuit  Court  at 
Boston,  Mass.,  in  1846.  In  that  case  the 
court  said:  "So  In  very  corrupt  or  flagitious 
wrongs,  if  a  criminal  prosecution  lies  for  the 
criminal  ofTense,  I  do  not  see  much  Justiflca- 
tion  for  what  are  called  vindictive  damages 
there,  or  smart  money  in  a  civil  suit,  as  the 
criminal  one  covers  them."  That  reasoning 
is  opposed  to  the  well-establisbed  law  in  this 
state,  as  this  court  has  uniformly  held  that 
the  right  to  exemplary  damages  is  not  re- 
moved by  the  fact  that  the  same  wrongful 
act  Is  punishable  criminally.  Corwln  v.  Wal- 
ton, 18  Mo.  71,  59  Am.  Dec.  285;  Gray  v. 
McDonald.  104  Mo.  303,  16  S.  W.  398;  Buck- 
ley V.  Knopp,  48  Mo.  162. 

The  only  other  case  found  which  lends 
color  to  appellants'  contention  on  this  point 
is  Addlngton  ▼.  Culllnane,  28  Mo.  App.  238. 
That  was  an  action  at  law  for  damages  for 
tbe  infringement  of  a  trade-mark.  There 
was  an  instruction  telling  the  Jury  that  the 
measure  of  damages  was  the  net  profits  made 
by  defendants,  unless  there  was  malice  on 
the  part  of  defendants,  in  which  case  they 
might  find  exemplary  damages.  The  learned 
judge  who  wrote  the  opinion  in  that  case 
held  the  instruction  erroneous,  because  It 
made  the  defendants'  gain,  instead  of  plain- 
tiffs'  loss,  the  measure  of  actual  damages. 
He  did  not  discuss  the  subject  of  exemplary 
damages,  and  we  do  not  construe  that  case 
as  expressing  any  opinion  on  that  subject. 

Hopkins  on  Trade-marks  (page  356)  says 
that  the  better  rule  is  in  favor  of  such  al- 
lowance, and  that  it  is  difficult  to  see  how 
the  result  stated  in  Taylor  v.  Carpenter  and 
Addlngton  v.  Culllnane,  supra,  was  reached, 
adding:  "They  are  wholly  without  precedent 
and  opposed  to  the  rule  of  damages  which 
obtained  at  common  law." 

Judge  Blodgett,  in  Warner  ▼.  Roehr,  Fed. 
Cas.  Ko.  17,189a,  a  case  for  the  infringement 
of  a  trade-mark,  in  the  Northern  district  of 
Illinois,  Instructed  the  jury  that  exemplary 
damages  might  be  allowed  "In  cases  of  this 
character,  where  you  are  satisfied  from  the 
proof  and  from  the  admissions  in  the  case 
that  the  fraud — the  intention  to  defraud — 
is  at  the  bottom  of  the  matter."    Paul  on 


Trade-marks  (section  324)  and  Brown  on 
Trade-marks  (sections  619  and  620)  hold  In 
favor  of  such  allowance. 

[7]  If  the  Jury  found  all  that  the  evidence 
tended  to  prove,  they  fonnd  that  the  clerk, 
Taylor,  was  making  a  practice  of  substi- 
tuting cheap  cigars  in  boxes  with  plaintlfTs 
trade-mark  thereon,  and  also  in  place  of  the 
cigars  of  other  makers,  to  such  an  extent 
that  various  makers  of  cigars  complained  to 
the  revenue  officers;  that  Taylor  was  fined 
in  the  federal  court  for  such  substitution, 
and  the  president  of  the  company  loaned 
him  the  money  to  pay  the  fine  and  retained 
him  as  such  clerk,  showing  that  if  the  high- 
er officers  of  the  company  knew  nothing  of 
his  wrongdoing  while  it  was  going  on  they 
did  not  repudiate  him  after  learning  all 
about  it;  that  the  well-earned  reputation  of 
various  brands  of  cigars  was  being  besmirch- 
ed, and  customers  were  being  disappointed 
and  disgusted  with  cheap  substitutes  for 
their  favorite  smoke.  In  other  words,  Tay- 
lor, as  such  clerk,  was  running  amuck  in  the 
cigar  world,  destroying  reputations,  and  of- 
fending tastes,  all  done  willfully.  Intention- 
ally, and  without  any  sort  of  Justification  or 
excuse,  for  dishonest  gain.  Yet,  from  the 
very  nature  of  the  trade,  it  was  practically 
impossible  to  prove  more  than  nominal,  ac- 
tual damages. 

It  must  be  remembered  that  this  case  has 
been  briefed  on  both  sides  on  the  undisputed 
theory  that  the  acts  and  intent  of  the  clerk 
in  making  said  sales  bind  the  drug  company 
as  effectually  as  if  done  by  the  president  of 
the  company  himself. 

The  Judgment  is  affirmed. 

BOND,  C,  not  sitting. 

PER  CrURIAM.  The  foregoing  opinion  of 
ROT,  C,  is  hereby  adopted  as  the  opinion  of 
the  court 


STATB  V.  LONG. 

(Supreme  Court  of  Missouri.     Division  No.  2. 
Dec.  19,  1911.) 

1.  Sbductior  (§  29*)— STATtPTES— Amendment 
—"AMD"— "Or"— "Seduce"— "Debauch." 
Rev.  St  1889,  {  3480,  providing  that  any 
person  who  should,  under  promise  oi:  marriage, 
"seduce  and  debauch"  an  unmarried  female  of 
good  repute,  should  be  punished,  was  amended 
by  Acts  1897,  p.  106,  entitled  "An  act  to  amend 
section  3486,  chapter  47,  article  2,  of  the  Re- 
vised Statutes  of  Missouri  of  1889,  relating  to 
the  seduction  of  unmarried  females  under  18." 
so  as  to  provide  that  any  person  who  should, 
under  promise  of  marriage,  seduce  or  debauch" 
any  unmarried  female,  etc.,  should  be  punished. 
Held,  that  the  word  "or,"  between  "seduce" 
and  "debauch,"  in  the  amendment,  was  inad- 
vertently used  for  "and";  it  not  being  the  leg- 
islative intent  to  create  two  different  offenses 
by  the  amendment,  so  that  an  instruction  that 

•For  otb«r  CMM  iM  Mun*  topic  and  aaetion  NUMBER  in  Dm.  Dig.  4k  Am.  Dis,  Key  No.  BarlM  4k  Rap'r  Indexes 


Digitized  by 


Google 


1100 


141  SOUTHWESTERN  REPOKTEE 


(Ma 


the  jury  could  convict,  if  prosecutrix  was  either 
seduced  or  debauched  by  defendant,  was  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  i  B3;  Dec  Dig.  $  29.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  385-394:  vol.  8,  p.  7576;  vol.  2, 
p.  1803:  vol  6,  pp.  5002-5015;  vol.  8,  p.  7739; 
vol.  7,  pp.  6389-6393.1 

2.  Seduction    (J    29*)  —  "Seduce"  —  "De- 
bauch." 

The  word  "seduce,"  when  used  alone,  usu- 
ally implies  the  offense  of  inducing  an  unmar- 
ried woman,  under  or  by  promise  of  marriage, 
to  surrender  her  chastity;  while  the  word  "de- 
bauch" ordinarily  imports  the  deflowering  of  a 
woman,  whether  with  or  without  her  consent, 
and,  if  with  her  consent,  whether  that  consent 
was  obtained  by  promise  or  persuasion,  or  fol- 
lowed from  her  own  desires. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  I  63;   Dec.  Dig.  {  29.*] 

3.  Seduction  (§  46*)— Testimony  of  Prose- 
cutbix— cobbobobation . 

Evidence  that  about  two  years  prior  to 
prosecutrix's  seduction  defendant  called  upon 
her  several  times,  proposed  marriage,  and  was 
refused  in  October,  1907,  paid  her  no  further 
attention  until  August,  1909,  during  which  she 
attended  church  with  other  young  men  and  cor- 
responded with  them,  that  defendant  renewed 
his  suit,  according  to  prosecutrix,  on  August 
22,  1909,  and  on  the  evening  of  that  day  again 
proposed  marriage,  was  accepted,  and  betray- 
ed her  immediately  afterwards,  that  he  was 
seen  in  public  with  her  twice  in  1909,  once  on 
August  22d,  and  again  on  August  29tb  or  Sep- 
tember 6th,  and  sent  her  four  or  five  post 
cards,  was  insufBdent  to  corroborate  her  tes- 
timony as  to  her  seduction  to  the  extent  re- 
quired by  Rev.  St  1900,  |  5235,  requiring  the 
evidence  of  the  prosecutrix,  as  to  the  promise 
of  marriage  in  such  cases,  to  be  corroborated 
to  the  same  extent  as  that  of  the  principal  wit- 
ness in  perjury. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  iS  83-86;   Dec.  Dig.  {  46.*] 

4.  Seduction   (§  49*)— Evidence— Questions 
foe  the  jubt. 

In  a  prosecution  for  seduction,  evidence  of 
association,  in  connection  with  proof  of  defend- 
ant's admission  to  prosecutrix's  father  that  he 
had  promised  to  marry  prosecutrix,  held  suifi- 
cient  to  require  submission  of  the  case  to  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Dec.  Dig.  {  49.*] 

Appeal  from  Circuit  Court,  Atchison  Coun- 
ty;  William  C.  EUloson,  Judge. 

OlUe  Long  was  convicted  of  seduction  un- 
der promise  of  marriage,  and  he  appeals. 
Reversed. 

Hunt,  Bailey  A  Hunt,  for  apipellant  El- 
liott W.  Major,  Atty.  Gen.,  and  John  M. 
Dawson,  Asst  Atty.  Gen.,  for  the  State. 

BLAIR,  C.  Defendant  was  convicted  In 
the  Atchison  county  circuit  court  under  an 
Information  charging  him  with  seducing 
and  debauching  Carrie  Miles,  under  promise 
of  marriage.  After  unsuccessful  motions  for 
new  trial  and  in  arrest  of  judgment,  be  ap- 
I)ealed. 

The  evidence  for  the  state  tended  to  show 
that   defendant   and   prosecutrix   bad    been 


somewhat  acquainted  for  several  years,  and 
that  about  two  years  before  the  occurrences 
which  gave  rise  to  this  prosecution  defendant 
had    visited    prosecutrix    each    Sunday  for 
about  three  months;    that  these  attentions 
came  to  an  end  In  October,  1907,  when  de- 
fendant proposed  marriage,  but  was  not  ac- 
cepted.   On  Sunday,  August  15,  1909,  prose- 
cutrix Invited  defendant  and  several  young 
people  of  tbe  neighborhood  to  her  borne,  and 
defendant  sought  to  accompany  her  to  church 
that  evening,  but  failed  because  prosecutrix 
bad  an  engagement  to  attend  with  another. 
Defendant  was  permitted  to  call  the  follow- 
ing Sunday,  however,  and  accompany  prose- 
cutrix to  church.    On  their  return  defendant 
proposed  marriage,  was  accepted,  and  in  a 
very  short  time  (before  reaching  ber  home) 
Induced  prosecutrix  to  have  Intercourse  with 
him.     On  August  29tb  defendant  again  ac- 
companied prosecutrix  to  church  and  tbeir 
illicit  intercourse  was  repeated.    Defend:iut's 
visits  then  ceased,  prosecutrix's  mother  dis- 
covered on  September  13tb  that  she  ^^as 
pregnant,  and  on  September  16tb  defendant 
was  accosted  by  prosecutrix's  fatber,  and.  ac- 
cording to  tbe  latter's  testimony,  admitted 
tbe  promise  of  marriage,  and  agreed  to  car- 
ry it  out.     There  was  evidence  that  prose- 
cutrix was  of  good  repute,  unmarried,  and 
under  21  years  of  age  at  tbe  time  of  her 
downfall. 

Defendant  denied  tbe  promise  of  marriage, 
the  intercourse,  and  tbe  admission  testified  to 
by  prosecutrix's  father.  There  was  much  tes- 
timony that  the  reputation  of  tbe  latter  for 
truth  and  veracity  was  bad,  and  also  to  the 
effect  that  he  and  prosecutrix  at  first  charged 
defendant  with  having  accomplisbed  bis  pur- 
pose by  force. 

There  was  also  evidence  tending  to  show 
that  prosecutrix's  testimony  on  tbe  trial  dif- 
fered in  material  respects  from  that  given 
by  her  at  tbe  preliminary  bearing,  that  she 
was  accepting  attentions  from  otber  youn; 
men  in  tbe  early  part  of  September,  1909, 
and  also  that  she  took  tbe  initiative  in  the 
matter  of  tbe  arrangement,  whereby  defend- 
ant accompanied  her  to  church  August  22. 
1909.  There  was  also  evidence  that  defend- 
ant's reputation  for  morality  and  virtue  was 
good. 

Several  errors  are  assigned.  In  view  of 
tbe  fact  that  the  cause  must  be  remanded 
for  reasons  presently  to  be  given,  many  con- 
tentions pressed  in  the  briefs  need  not  be  dis- 
cussed, some  of  them  being  unsound,  and 
some  lielng  based  on  rulings  not  likely  to  re- 
cur on  another  trial. 

[1]  1.  In  1897  (Laws  1897,  p.  106)  the  se<^ 
tion  of  tbe  Revised  Statutes  of  1880  (34S6i. 
defining  seduction  under  promise  of  marrla.Ke. 
was  amended.  Prior  to  that  amendment  tbe 
section  provided  tbat  any  person  who  should, 
"under  promise  of  marriage,  seduce  and  de- 
bauch any  unmarried  female  of  good  repute.* 


•For  oUier  casea  see  same  topic  and  eectloii  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Isdeui 
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etc.,    should    be   punished    as    therein   pre- 
scribed. 

The  act  of  1897  wa"s  entitled  "An  act  to 
amend  section  3486,  chapter  47,  article  2,  of 
the  Revised  Statutes  of  Missouri  of  1889,  re- 
lating to  the  seduction  of  unmarried  females 
under  eighteen  years  of  age,"  and  contained 
a  prefatory  section,  setting  forth  certain 
amendments  Intended  to  he  made,  and  ending 
with  the  words,  "so  that  said  section,  when 
amended,  shall  read  as  follows."  The  amend- 
ed section,  as  then  set  out  In  full,  contains 
all  the  amendments  mentioned  in  the  prefa- 
tory section,  and,  in  addition,  contains  the 
word  "or,"  instead  of  the  word  "and,"  be- 
tween the  words  "seduce"  and  "debauch,"  so 
that  the  section  as  thus  set  out  read  and  now 
reads:  "if  any  person  shall,  under  or  by 
promise  of  marriage,  seduce  or  debauch  any 
unmarried  female  of  good  repute,"  etc.  The 
trial  court  Instructed  on  the  theory  that  ei- 
ther seduction  or  debauchment  warranted  a 
conviction. 

Counsel  contend  that  the  section,  as  set  out 
in  the  amendatory  act,  cannot  be  construed 
to  create  two  separate  offenses  in  the  stead 
of  the  one  which  the  section  previously  de- 
fined, because  (1)  the  title  was  not  broad 
enough  to  warrant  such  a  change,  and  (2) 
the  final  section  is  repugnant  to  the  prefatory 
section,  which  declares  the  amendments  In- 
tended to  be  made,  but  gives  no  hint  of  a 
design  to  change  the  word  "and"  to  "or." 

Under  section  34,  art  4,  of  the  Constitu- 
tion, "It  is  quite  common  for  the  Legislature 
to  first  state  that  certain  words  of  a  specific 
section  are  stricken  out  and  others  inserted, 
and  then  set  out  in  full  the  section  as  amend- 
ed, but  the  Constitution  makes  no  such  re- 
quirement" (Cox  V.  H.  ft  St  J.  Ry.  Co.,  174 
Mo.,  loc.  clt.  601,  74  S.  W.  857,  and  cases 
cited),  and  ordinarily,  in  case  of  repugnancy 
between  the  prefatory  section,  which  the  Con- 
stitution does  not  require  at  all,  and  that 
setting  forth  the  section  as  amended,  wlilch 
the  Constitution  expressly  requires  to  be  in- 
cluded in  every  amendatory  act  of  the  Idnd, 
the  greater  importance  of  the  last-mentioned 
section  and  Its  later  position  In  the  act  itself, 
by  familiar  canons  of  construction,  entitle  its 
provisions  to  prevail  over  those  of  the  sec- 
tion of  less  importance  and  prior  position. 
Lewis'  Sutherland,  Statutory  Construction,  f 
236. 

In  this  case,  however,  if  this  rule  is  to  be 
applied,  and  the  change  from  "and"  to  "or" 
upheld.  It  must  be  done  on  the  theory  that 
the  amendment  was  not  designed  to  create 
a  new  and  distinct  crime,  since  the  title  to 
the  act  la  restrictive  in  effect,  and  can  em- 
brace no  other  offense  than  that  of  seduction, 
with  which  offense  alone  the  section  amended 
had  to  do. 

[2]  The  word  "seduce,"  when  used  alone  in 
a  statute  of  this  kind,  usually  implies  ihe 
offense  of  inducing  an  unmarried  woman, 
under  or  by  promise  of  marriage,  to  sur- 
render her  chastity.     Carlisle  v.   State,  73 


Jiiss.,  loc.  dt  393,  19  South.  207.  The  word 
"debauch"  ordinarily  imports  the  defiowerlng 
of  a  woman,  whether  with  or  without  her 
consent,  and,  if  with  ber  consent,  whether 
that  consent  be  obtained  by  promises  and 
persuasion,  or  spring  from  her  own  desires. 

That  the  Legislature  did  not  Intend  to  dis- 
join the  words  "debauch"  and  "seduce"  iq 
the  section,  and  then  iise  the  former  In  Its 
ordinary  and  unrestricted  sense,  supra,  is 
clear  from  the  fact  that  to  so  construe  the 
word  would  convict  that  body  of  an  intent 
to  reduce  the  punishment  for  rape,  on  the 
condition  that  it  be  committed  upon  the  per- 
son to  whom  the  ravisher  was  engaged  to 
be  married. 

Could  It  be  said  to  be  our  duty,  however, 
to  give  the  word  "debauch"  a  meaning,  If 
possible,  which  will  bring  It  vrlthin  the  scope 
of  the  title  of  the  act.  It  would  follow  that 
the  words  "seduce"  and  "debauch"  must  be 
construed,  as  employed  In  the  act  of  1897, 
as  synonyms;  each  meaning  exactly  what 
the  two,  taken  together,  meant  in  the  section 
prior  to  Its  amendment 

There  Is  a  very  strong  suggestion  of  ab- 
surdity In  the  conclusion  that  the  Legislature 
would  thus  deliberately  set  about  effecting 
a  change  which  amounted  to  no  change  at 
all,  particularly  since  that  change  is  not  in- 
dicated to  be  intended  by  the  section  pur- 
porting to  set  forth  the  changes  contemplated. 
It  is  further  open  to  the  argument  that  the 
Legislature  Is  presumed  to  liave  known  that 
this  court  bad  put  a  different  construction 
(State  V.  Reeves,  97  Mo.,  loc.  clt  675,  10  S. 
W.  841,  10  Am.  St  Rep.  349)  upon  the  word 
"seduce"  and  the  word  "debaucli,"  as  for- 
merly used  In  this  very  section,  and  conse- 
quently that  the  new  use  of  the  words  would 
ordinarily  be  presumed  to  be  in  the  old  sense. 
It  is  true  that  a  new  and  different  meaning, 
if  the  words  are  reasonably  susceptible  of 
it,  might  l>e  ascribed  to  them  to  bring  them 
within  the  title  to  the  act  and  It  may  be 
that  the  Legislature,  aware  of  this  rule,  re- 
lied upon  it  In  making  the  change.  On  the 
other  hand,  this  would  involve  the  assump- 
tion that  that  body  incorporated  in  the 
amended  section  an  amendment  which  it  was 
aware  could  have  no  practical  effect  at  ail, 
except  perhaps,  to  confuse  the  law  upon  this 
subject  by  substituting  an  involved  for  a 
plain  provision.  What  possible  reason  can 
be  assigned  for  an  amendment  which,  thus 
construed,  accomplishes  nothing,  except  to 
set  a  cunningly  devised  trap  for  trial  courts? 

In  order  to  avoid  this  absurdity  and  yet 
carry  out  the  legislative  Intent,  as  evidenced 
by  the  act  of  1897  as  a  whole,  we  are  of  the 
opinion  that  the  substitution  of  the  word 
"or"*  for  "and"  In  the  amended  section  was  an 
inadvertence,  and  that  in  the  section  as  It 
now  stands  the  word  "or,"  between  the  words 
"seduce"  and  "debauch,"  should  be  read  "and." 
For  this  conclusion  there  is  abundant  author- 
ity. State  V.  Brandt,  41  Iowa,  loc.  clt  615: 
State  V.  Myers,  10  Iowa,  loc.  dt  449;   Rol- 
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land  V.  Commonwealth,  82  Pa.  326,  22  Am. 
Rep.  758;  State  v.  Custer,  65  N.  C,  loc.  dt 
342;  State  t.  Pool,  74  N.  C,  loc.  cit  404; 
Endllch,  Interpt.  Stats.  (  303;  Bishop  on 
Written  Laws,  243 ;  Lewis'  Sutherland,  Stat- 
utory Const,  g  397.   , 

It  Is  to  be  observed,  also,  that  whether 
the  word  "or"  be  allowed  to  stand  and  the 
words  "seduce"  and  "debauch"  be  interpret- 
ed In  harmony  with  the  title  ot  the  act,  or 
the  word  "or"  be  rejected  and  the  word 
"and"  substituted  for  It,  the  practical  result 
Is  the  same,  and,  In  either  event  there  Is  but 
one  crime  defined,  and  Its  elements  are  ex- 
actly what  they  were  before,  so  far  as  this 
particular  change  Is  concerned.  The  require- 
ments as  to  indlctmente,  informations.  In- 
structions, evidence,  etc.,  are  unaffected  by 
the  change  of  "and"  to  "or"  In  1897. 

The  court  having  Instructed  the  Jury,  In 
effect,  that  they  should  convict  If  they  be- 
lieved prosecutrix  was  either  seduced  or  de- 
bauched by  defendant,  under  promise  of  mar- 
riage, this  Judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  The  use 
of  the  disjunctive  clearly  Importa  the  exist- 
ence of  evidence  of  two  distinct  crimes,  for 
either  of  which  the  instruction  authorized  the 
Jury  to  convict. 

Particularly  was  this  instruction  errone- 
ous, since  the  court  therein  defined  "seduce," 
sa  that  it  did  not  necessarily  Include  the  ele- 
ment of  carnal  knowledge,  and  defined  "de- 
bauch," so  that  that  element  was  all  It  did 
include.  The  Instruction,  therefore,  taking 
Into  consideration  these  definitions,  author- 
rlzed  a  conviction  for  two  separate  acts, 
neither  of  which  was  necessarily  within  the 
statute.  The  error.  In  this  respect,  resulted 
solely  from  the  use  of  the  disjunctive.  In- 
stead of  the  conjunctive,  which  use  the  let- 
ter of  the  statute  would  authorize,  but  which, 
as  shown  above.  Is  not  warranted  by  ite 
spirit 

[3]  2.  The  only  evidence  in  this  record  cor- 
roborating the  prosecutrix  as  to  the  prom- 
ise of  marriage  is  the  testimony  of  John 
Miles,  father  of  the  prosecutrix,  to  the  effect 
that  defendant  admitted  to  him  that  he 
had  promised  to  marry  bis  daughter.  No 
circumstances  indicative  of  an  engagement 
were  proved.  It  is  true  there  Is  evidence 
that  about  two  years  prior  to  the  time  prose- 
cutrix testifies  her  downfall  was  accomplish- 
ed, defendant  called  on  her  several  times, 
and  prosecutrix  testifies  that  these  atten- 
tions culminated.  In  October,  1907,  In  a  pro- 
posal of  marriage,  which  she  did  not  ac- 
cept, and  no  further  attentions  seem  to  have 
been  itald  her  by  defendant  until  August 
1909.  In  the  Interim  she  attended  church 
with   other   young   men,    and  .corresponded 


with  them.  Defendant  renewed  his  suit  ac- 
cording to  prosecutrix,  on  August  22,  1909. 
and  on  the  evening  of  that  day  the  proposal 
of  marriage  was  made  and  accepted  and 
the  betrayal  almost  Immediately  followed. 
This  Is  prosecutrix's  version  of  the  matter. 
Her  mo(ther  had  no  knowledge  of  any  en- 
gagement of  marriage  until  about  September 
13,  1909,  when  certain  explanations  demand- 
ed by  her  of  prosecutrix  elicited  the  accusa- 
tion against  defendant.  Defendant  was  seen 
in  public  with  prosecutrix  in  1909  as  her 
escort  but  twice,  once  on  August  22d,  and 
again,  either  on  August  29tb  or  September 
5th.  Four  or  five  post  cards  were  offered  by 
the  state,  but  were  of  such  a  character  that 
they  are  of  little  value  for  any  purpose, 
and  all  were  doted  prior  to  August  22,  1909. 
when  the  prooulse  of  marriage  is  said  to 
have  been  made.  These  circumstances  are 
not  sufiScient  to  meet  the  requlrementa  of 
the  statute  (section  5235,  R.  S.  1909)  as  to 
the  corroboration  of  the  prosecutrix  as  to 
the  promise  of  marriage  (State  v.  Hill,  91 
Mo.,  loc.  cIt  426,  4  S.  W.  121;  State  v.  Ei- 
senhour,  132  Mo.,  loc.  dt  147,  33  S.  W.  78-3: 
State  V.  Davis,  141  Mo.,  loc.  clt  525,  42  S. 
W.  1083),  and  the  instruction  on  this  phase 
of  the  case  should  not  have  been  so  worded 
as  to  Indicate  to  the  jury  that  without  more, 
they  might  afford  a  basis  for  a  finding  that 
prosecutrix  was  sufficiently  corroborated  as 
to  that  promise. 

The  testimony  of  Jo^hn  Miles  as  to  de- 
fendant's admission  of  the  promise  of  mar- 
riage was  corroborative  of  the  prosecutrix's 
testimony  In  the  required  particular.  His 
credibility  was  for  the  Jury. 

[4]  3.  The  sufficiency  of  the  evidence  Is 
assailed,  and  it  is  insisted  that  the  Judg- 
ment should  be  reversed  and  the  defendant 
discharged.  The  testimony  of  the  pro^eca- 
trlx  is  direct  and  that  of  her  father,  aa  to 
defendant's  admissions,  if  true.  Is  sufficient 
to  meet  the  requlrementa  of  the  statute  as 
to  corroboration.  Evidence  as  to  the  other 
elements  of  the  offense  is  in  the  record.  The 
credibility  of  the  witnesses  Is  for  the  Juo'- 
The  question  is,  not  whether  this  coort  be- 
lieves the  evidence  of  these  witnesses,  but 
whether  their  testimony,  if  believed  by  the 
Jury,  Is  sufficient  to  support  a  finding  of 
guilt  Applying  the  rule,  we  think  there  Is 
enough  evidence  to  take  the  case  to  the  Jury. 

Accordingly,  the  Judgment  Is  reversed,  and 
the  cause  remanded, 

ROY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
coturt.    All  the  Judges  concur. 
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In  n  GRADINO  OF  INDEPENDENCE  AND 
WBSTPORT  ROAD,  KANSAS  CITY. 

Appeal  of  SMITH  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  19,  1911.) 

1.  JtjBY  (S  19*)— Tbiai  bt  Jubt— Condemna- 
tion Pboceedinos. 

Though  at  common  law  the  right  of  trial 
by  jury  in  condemnation  proceedings  did  not 
exist,  such  rule  has  been  altered  by  Const  1875, 
art.  12,  8  4,  expressly  conferring  such  right. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  {{  116-119 ;    Dec  Dig.  {  19.  •] 

2.  JTJBT  (J  12»)— Right  to  Jubt  ThiaIt-Db- 

TERMINATION. 

Parties  to  legal  proceedings  cannot  be  de- 
prived, vithout  their  consent,  of  a  trial  by  com- 
mon-lav jury  of  any  issue  of  fact,  for  the  trial 
of  which  it  was  necessary  to  call  the  jury  when 
the  first  Constitution  of  the  state  was  adopted, 
at  which  time  a  jury  of  12,  unless  waived  by 
the  parties,  was  necessary  for  the  trial  of  all 
issues  of  fact  arising  in  legal  actions  or  pro- 
ceedings ;  juries  being  dispensed  with  only  in 
suits  in  equity,  or  in  the  trial  of  issues  which 
the  court  was  authorized  of  its  own  n^otion  to 
submit  to  a  referee,  etc. 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {i  27-34 :    Dec;  Dig.  {  12.*] 

3.  JUBT    (§   19*)— Right    to    Jubt    Tbia]>- 
Abandonkent  or  Stbeet— Tbial  of  Issue. 

Where,  in  a  proceeding  to  enforce  a  city 
ordinance  providing  for  the  grading  of  a  street, 
defendants  raised  an  issue  without  objection 
as  to  the  existence  of  the  street,  claiming  that 
a  highway  which  had  previously  existed  had 
been  abandoned,  and,  for  that  reason,  the  ordi- 
nance providing  for  the  improvement  of  the  al- 
leged street  was  void,  defendants  on  their  de- 
mand were  entitled  to  a  trial  of  the  issue  of 
abandonment  by  a  common-law  jury,  under 
Const  1875,  art.  2,  i  28,  providing  that  the 
right  of  trial  by  jury  as  tneretofore  enjoyed 
should  remain  inviolate,  etc. 

[Ed.  Note.— For  other  cases,  •«•  Jury,  Dec. 
Dig.  I  19.»] 

Appeal  from  Circuit  Court,  Jackoon  Go'tan- 
ty;    Jas.  E.  Goodrich,  Judge. 

In  the  matter  of  proceedings  to  grade  In- 
dependence and  Westport  Road  In  Kansas 
City,  Mo.  From  an  order  oTemillng  ob- 
jections of  Richard  Smith  and  another,  tliey 
appeal.    Reversed  and  remanded. 

This  is  a  proceeding  begun  in  the  circuit 
court  at  Kansas  City  for  the  purpose  of  en- 
forcing a  grading  ordinance  approved  Oc- 
tober 25,  1906,  entitled:  "An  ordinance  to 
grade  Independence  and  Westport  road  from 
Oak  street  or  Glllham  road  to  Janssen 
Place."  A  certified  copy  of  the  ordinance  was 
filed  In  the  circuit  court,  and  publication 
thereof  was  made  as  prescribed  by  section 
5  of  article  8  of  the  charter,  which  was 
adopted  b^  Kansas  City  in  pursuance  of  the 
enabling  act  contained  In  article  9,  {§  16,  17, 
Const  1875.  Before  the  expiration  of  the 
time  provided  for  filing  the  claims  for  dam- 
ages, defendants  Richard  Smith  and  OUvla 
8mith  appeared  and  filed  separate  answers 
to  said  proceeding,  each  of  which  denied  the 
existence  of  the  road  referred  to  In  said  or- 


dinance, admitted  that  many  years  ago  a 
road  of  that  name  "of  an  uncertain  and 
Irregular  width,  varying  from  1  rod  to  SO 
feet,"  but  of  no  uniform  width,  and  not  40  ' 
feet  wide  in  any  place,  had  been  used  by  the 
public  between  the  towns  of  Westport  and 
Independence,  Mo.;  but  averring  tiiat  said 
road  was  never  legally  established  nor  work- 
ed by  the  road  ofiSclals  of  Jackson  county, 
Mo.,  nor  changed  nor  Improved  by  the  city 
ofiQclals  of  either  the  city  of  Westport  or 
Kansas  City,  Mo.,  while  It  was  within  their 
respective  limits;  and  averring  that  since 
the  year  1885  no  public  money  or  labor  had 
been  expended  on  said  road.  The  defend- 
ants answered,  further,  that  from  the  set- 
tlement of  the  adjoining  territory  (which 
took  place  in  1885  and  1887)  the  traveling 
public  ceased  to  use  the  Independence  and 
Westport  road,  but  used  in  lien  thereof  ir- 
regularly established  streets,  and  that  from 
said  time  the  said  road  was  entirely  aban- 
doned by  the  traveling  public,  and  has  nev- 
er since  been  used  as  a  highway  between 
said  city  of  Independence  and  said  city  of 
Westport,  now  a  part  of  Ktmsas  City,  Mo., 
and  that  for  more  than  15  years  last  past 
(except  for  the  ordinance  now  sought  to  be 
enforced)  this  alleged  part  of  said  Independ- 
ence and  Westport  road  was  never  the  sub- 
ject of  municipal  legislation,  nor  improved, 
nor  received  any  attention  of  any  kind  or 
character  whatsoever,  but  has  been  contin- 
uously taxed  as  the  private  property  of  in- 
dividuals, being  taxed  for  all  purposes,  etc. 
The  answers  then  set  forth  the  portion  of 
the  road  which  It  averred  belonged  to  the 
respective  defendants,  and  concluded,  to  wit: 
"By  reason  of  all  of  which  this  defendant 
avers  that  the  said  Independence  and  West- 
port  road,  which  is  now  sought  to  be  graded 
in  this  proceeding,  under  the  said  Ordi- 
nance No.  84,157,  has  long  since  been  aban- 
doned as  a  public  road  and  highway;  that 
the  object  and  purpose  for  which  It  "was 
originally  set  apart  and  used  by  the  public 
has  long  since  passed  away;  that  its  legal 
existence  as  a  state  or  county  road  and  thor- 
oughfare has  long  since  lapsed  and  been 
abandoned  by  the  public;  that  plaintiff, 
Kansas  City,  Mo.,  by  its  acts  and  proceed- 
ings as  above  enumerated,  is  and  ought  to 
be  estopped  to  claim  any  portion  of  this  said 
road  as  and  for  a  public  street  or  highway. 
Wherefore,  this  defendant  prays  that  this 
proceeding  be  dismissed,  and  that  be  recov- 
er his  costs  \ereln  expended."  The  afore- 
said answers  were  filed  by  leave  of  court 
Thereupon  the  defendants  moved  the  court 
for  a  trial  of  the  issues  raised  by  their  sepa- 
rate answers  by  a  common-law  Jury  of  12 
Jurors,  and  alleged  as  grounds  for  said  mo- 
tion, to  wit: 

"(1)  That  each  and  every  issue  raised  by 
the  separate  answers  of  the  defendants 
Richard   Smith   and   OUvla    A.    Smith    filed 
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iu  this  cause  Is  an  Issue  of  fact,  and  as  such 
is  triable  only  by  and  before  a  common-law 
jury. 

"(2)  That  the  said  separate  answers  filed 
herein  raise  more  particularly  the  issue  of 
fact  as  to  whether  the  said  alleged  road 
sought  to  be  graded  In  this  proceeding  has 
not  in  fact  been  abandoned  by  the  public 
long  prior  to  the  institution  of  these  proceed- 
ings and  the  passage  of  the  ordinance  of 
Kansas  City,  Mo.,  on  which  these  proceed- 
ings are  based." 

This  motion  was  overruled  by  the  court, 
to  whose  action  in  so  doing  defendants  duly 
excepted  and  presented  a  bill  of  exceptions, 
which  was  signed,  sealed,  and  delivered  to 
the  court,  and  made  a  part  of  the  record 
the  16th  day  of  January,  1908.  Thereupon 
the  cause  was  tried  before  the  court,  and  the 
respective  parties  presented  the  testimony 
of  many  witnesses,  covering  a  long  period  of 
time,  bearing  on  the  issues  raised  by  the 
answers  of  the  defendants. 

After  bearing  all  the  evidence  and  refus- 
ing a  number  of  declarations  of  law  re- 
quested by  defendants,  the  court  gave  four 
declarations  of  law  at  the  request  of  de- 
fendants, two  of  which  are,  to  wit: 

"(2)  The  court  declares  the  law  to  be  that 
under  the  charter  of  Kansas  City,  Mo.,  no 
ordinance  to  grade  a  street  or  highway  can 
have  any  legal  eftect  or  validity  if  at  the 
time  of  the  passage  of  such  ordinance  to 
grade  such  street  or  highway  it  did  not  have 
any  legal  existence. 

"(3)  The  court  declares  the  law  to  be  that 
In  proceedings  to  grade  public  streets,  and 
highways  under  the  charter  of  Kansas  City, 
Mo.,  and  the  general  law,  the  Jurisdiction  of 
the  court  depends  on  the  validity  of  the  or- 
dinance to  grade,  and,  if  the  ordinance  be 
null  and  void  for  any  reason,  then  the  court 
is  without  jurisdiction,  and  such  proceed- 
ings must  be  dismissed." 

After  argument  of  counsel  the  court  hand- 
ed down  its  decision  on  the  14th  of  Decem- 
ber, 1907,  which  recited  the  previous  steps 
taken  In  the  cause,  the  refusal  of  defend- 
ant's demand  for  a  common-law  jury  and 
the  exception  saved  to  that  mling,  and  an- 
nounced the  following  finding  of  facts  upon 
the  issues  joined: 

"(1)  Ordinance  No.  34,157,  entitled,  'An 
ordinance  to  grade  Independence  and  West- 
port  road  to  Jaussen  Place,'  was  passed  by 
the  common  council  of  Kansas  City,  Mo.,  and 
was  approved  by  the  Mayor  October  25, 
1906. 

"(2)  The  said  road  when  in  Jackson  coun- 
ty. Mo.,  was  located,  laid  out,  and  put  in 
use  about  1841  by  proceedings  In  the  coun- 
ty court  of  said  county,  pursuant  to  the  law 
of  the  state  then  in  force,  and  became  a 
state  and  county  road,  and  was  worked  by 
the  county  as  such  up  to  the  year  1887.  It 
was  a  public  traveled  road  for  some  years 
prior  to  1841,  and  the  commissioners  ap- 
pointed by  Legislature  laid  out  the  road 


along  the  line  where  the  road  theretofore 
traveled  had  been,  and  where  the  road  was 
at  the  time  of  the  passage  of  said  ordi- 
nance. 

"(3)  In  1891  the  limits  of  Westport  were 
extended  over  the  territory  which  Inclnded 
that  portion  of  the  load  described  in  said 
ordinance,  and  thereafter,  in  1897,  sncb  ter- 
ritory became  part  of  Kansas  City,  Mo.,  by 
an  extension  of  its  limits. 

"(4)  That  portion  of  said  Independence  and 
Westport  Road  mentioned  in  said  ordinance 
has  never  been  vacated,  abandoned,  or  clos- 
ed, and  no  ordinance  of  any  dty  or  resoln- 
tlon  of  the  county  court  was  ever  passed  to 
that  effect,  but  at  all  times  since  it  was 
opened  for  use,  about  1841,  up  to  the  time 
of  the  passage  of  said  ordinance.  It  was  ac- 
tually open  and  actually  used  as  a  public 
highway,  thoroughfare,  and  passageway  for 
the  public  as  follows:  Up  to  about  the  year 
1887  it  was  used  generally  by  the  pnblia 
After  said  time  and  until  about  the  latter 
part  of  the  year  1897,  the  use  by  the  pub- 
lic was  not  so  general,  because  other  streets 
in  the  general  neighborhood  had  been  open- 
ed. From  the  latter  part  of  the  year  1897 
to  the  time  the  construction  of  the  sewer 
hereinafter  mentioned.  It  was  used  by  the 
people  living  upon  what  was  called  tbe 
'Perkins'  or  'Flower*  tract,  and  by  the  Gam- 
ble family,  who  lived  in  a  small  house  east 
of  the  Perkins  tract,  such  as  tradespeople 
who  bad  need  to  deliver  merchandise  there, 
and  by  visitors  to  said  houses,  and  was  open 
So  as  to  be  used  by  all  of  the  pablic  who 
had  need  to  use  it  nntll  about  March,  1907, 
at  which  time  It  became  impassable  by  rea- 
son of  the  construction  of  a  sewer  In  said 
public  highway. 

"(5)  That  the  land  sought  to  be  graded  Is 
a  public  highway,  and  that  the  only  rights 
of  the  defendants  Richard  Smith  and  Olivia 
Smith  therein  are  those  of  abutting  prop- 
erty owners. 

"(6)  No  claims  for  damages  have  been  pre- 
sented or  filed,  although  the  court  now  of- 
fers leave  to  defendants  to  file  same,  which 
defendants  decline  to  accept." 

t'pon  this  finding  of  facts,  the  court  held 
It  had  power  and  jurisdiction  to  act  as  pro- 
vided in  the  charter  of  Kansas  City  respect- 
ing the  grading  of  streets,  and  denied  the 
defenses  set  up  in  the  answers  of  defend- 
ants, to  which  action  of  the  court  In  finding 
of  the  facts  aforesaid  the  defendants  object- 
ed and  at  the  time  excepted.  After  judg- 
ment upon  said  finding  and  decision  of  the 
court,  defendants  Richard  Smith  /md  Olivia 
Smith,  duly  filed  their  motion  in  arrest  of 
judgment  and  for  a  new  trial.  Both  In 
their  motions  for  new  trial  and  In  arrest  the 
defendants  specifically  complained  of  the  re- 
fusal of  the  court  to  grant  them  a  jury  trial 
in  this  cause,  and  duly  excepted  to  the  ac- 
tion of  the  court  ia  overruling  the  said  mo- 
tions, and  perfected  their  appeal  to  this 
court. 
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Gage,  Ladd  ft  Small  and  B.  J.  Smith,  for 
appellants.  John  O.  Park  and  John  Q. 
Shalcb,  for  respondent 

BOND,    C.    (after    stating   the    facts    as 
above).     1.  The  power  to  grade  its  streets 
and  highways  is  regulated  by  the  charter  of 
Kansas  City,  Mo.    Article  8,  K  1-16,  p.  126, 
iuclusive,  Charter  and   Revised  Ordinances 
1898.     In    the    enforcement    of    ordinances 
made  for  that  purpose,  the  action  of  the  cir- 
cuit court  is  set  in  motion  by  filing  therein 
a  certified  copy  of  the  grading  ordinance. 
Thereupon  notice  by  publication  Is  given  to 
all  persons  whom  it  may  concern,  fixing  the 
time  in  which  claims  for  damages  must  be 
fll^  or  barred.    The  hearing  of  such  claims 
is  before  six  commissioners,  who  may  hear 
evidence  and  visualize  the  property  and  re- 
port the  actual  damages  or  Just  compensa- 
tion of  the  respective  claimants  "under  such 
instructions  as  may  be  given  by  the  court  or 
Judge."     Any  person  aggrieved  may  appeal. 
The  article  contains  this  further  provision; 
"The  proceedings  herein  shall  in  all  respects 
not  herein  provided  for  conform  as  near  as 
may  be  to  the  practice  and  procedure  in 
civil  cases."    Id.  {§  7,  11.    The  specific  issue 
presented  by  the  filing  of  a  claim  for  dam- 
ages is  the  only  one  which  may  be  tried  in 
the  circuit  court  by  the  six  commissioners. 
The  charter  makes  no  specific  provision  for 
the  trial  of  any  other  issue.     It  was  held 
prior  to  the  adoption  of  Its  present  charter 
that   this   single   issue   might   be   constitu- 
tionally referred  to  this  board  of  six  com- 
missioners.    Kansas   City   v.   Hill,   80  Mo. 
523.    It  was  also  ruled  that  the  use  of  five 
men  as  a  Jury  or  body  of  commissioners  ap- 
pointed by  the  circuit  court  to  assess  dam- 
ages sustained  for  the  taking  of  property 
for  the  construction  of  a  plank  or  macada- 
mized road  did  not  contravene  the  provi- 
sions of   the  Constitution   on   the   right   of 
trial  by  Juries,  since  in  so  acting  the  five 
commissioners  were  not  performing  the  usual 
functions  of  a  Jury  In  civil  or  criminal  tri- 
als;   and  therefore  the  Legislature  did  not 
Tiolate   the  Constitution   In   providing  that 
they  should  consist  of  a  less  number  than 
twelve.     L.  A  F.   P.   B.   Co.   v.  Pickett,  25 
Mo.  535.    In  the  case  of  State  ex  rel.  Kansas 
City  v.  Field,  99  Mo.  352,  12  S.  W.  802,  the 
Question  was  whether  or  not  the  charter  of 
Kansas  City  adopted  under  an  authority  of 
the  Constitution  on  April  8,  1889,  was  con- 
trolled by  the  general  provisions  of  the  act 
of  the  Legislature  of  1885  (Laws  1885,  p. 
•47),   which  prescribed  the  method  for   the 
assessment  of  damages  and  benefits  in  grad- 
ing and  regrading  streets  In  cities.    The  en- 
abling  act   (constitutional  provision  permit- 
trlng  the  adoption  of  this  charter)  declared 
tttat  the  charter  adopted  thereunder  should 
supersede  all  laws  then  in  force.    The  court 
ruled:   "This  matter   of  assessing  damages 
and  benefits  for  grading  and  regrading  streets 
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naturally  fails  within  the  domain  of  munic- 
ipal government  The  act  of  1885,  as  amend- 
ed, is  one  of  those  laws  which  the  enabling 
act  declares  shall  be  superseded  by  the 
adopted  charter.  When  the  present  charter 
of  Kansas  City  became  a  law,  the  eighth 
article  suspended  and  took  the  place  of  the 
general  law  of  1885." 

[1]  It  may  also  be  conceded  that  at  com- 
mon law  the  right  of  trial  by  Jury  in  con- 
demnation proceedings  did  not  exist  In  the 
absence  of  constitutional  or  statutory  pro- 
visions conferring  such  right  St  Joseph  v. 
Gelwltz,  148  Mo.,-  loc.  dt  216,  49  S.  W. 
1000,  and  cases  dted.  This  rule,  however, 
has  now  been  altered  by  the  Constitution. 
Article  12,  i  4. 

It  Is  apparent  that  none  of  these  cases 
nor  any  of  the  provisions  of  article  8  of  the 
charter  of  Kansas  City  have  any  bearing 
whatever  on  the  point  presented  for  review 
by  the  appeal  in  this  case,  which  is  whether 
the  defendants  were  entitled  to  a  common- 
law  Jury  of  12  men  to  try  the  issues  raised 
in  their  separate  answers  as  to  the  existence 
or  abandonment  of  the  road  at  the  time 
the  ordinance  was  enacted.  The  point  of 
inquiry  is,  therefore,  whether  or  not  either 
Of  these  Issues  was  a  Jury  question  at  com- 
mon law  at  the  time  of  the  adoption  of  the 
Constitution  of  1876;  for,  if  so,  then  the  ac- 
tion of  the  trial  court  in  denying  the  de- 
fendants a  trial  by  Jury  was  error.  The  con- 
stitutional right  of  a  Jury  trial  has  been  de- 
fined and  upheld  in  several  recent  rulings. 
In  one  of  these — Lee  v.  Conran,  213  Mo.  404, 
111  S.  W.  1151 — Judge  Woodson,  speaking 
for  Division  No.  1  of  this  court  and  having 
under  consideration  the  right  of  a  defendant 
in  a  suit  brought  to  quiet  title  to  land  to 
demand  a  trial  of  the  Issues  Joined  by  a 
Jury,  first  defined  the  issues  Joined  as  a 
claim  between  a  shore  owner  and  an  Island 
owner  for  an  accretion  of  land  caused  by  the 
action  of  the  river.  He  then  held  the  so- 
lution of  the  question  was  dependent  on 
whether  the  parties  were  entitled  to  an  ordi- 
nary Judgment  at  law,  for,  if  this  were  the 
extent  of  the  relief  to  which  they  were  en- 
titled, their  right  to  a  Jury  trial  was  abso- 
lute under  the  O>nstitutlon.  The  Judgment 
was  reversed,  and  remanded  for  the  refusal 
of  the  trial  court  to  submit  the  case  to  a 
Jury. 

•The  question  of  a  right  to  a  Jury  trial  was 
next  presented  to  the  court  in  a  suit  brought 
against  the  railroad  for  damages  to  crops. 
The  defendants  pleaded  settlement  The 
plaintiff  replied  that  the  settlement  and  re- 
lease were  procured  by  fraud.  The  defend- 
ants insisted  that  the  act  of  the  Legisla- 
ture permitting  a  reply  so  framed  was  un- 
constitutional, in  that  it  would  result  in  the 
abolition  of  suits  in  equity  for  the  exertion 
of  its  peculiar  power  to  annul  and  cancel 
fraudulent  acquittances  and  settlements. 
This  contention  was  denied.    On  that  sub- 
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Ject,  this  court,  speaking  through  Graves,  J., 
In  Division  No.  1,  said:  "This  statute  Is  clial- 
lenged  on  the  ground  that.lt  is  violative  of 
section  28,  art  2,  of  the  Missouri  Constitu- 
tion. This  section  of  the  Ck)nstitution  reads: 
The  right  of  trial  by  jury,  as  heretofore  en- 
Joyed,  shall  remain  inviolate;  bat  a  jury 
for  the  trial  of  criminal  or  civil  cases,  in 
courts  not  of  record,  may  consist  of  less 
than  twelve  men,  as  may  be  prescribed  by 
law.  Hereafter,  a  grand  jury  shall  consist 
of  twelve  men,  any  nine  of  whom  concur- 
ring may  find  an  Indictment  or  a  true  bill.' 
The  defendant,  after  Invoking  this  section 
of  the  Ck>n8titution,  says  that  it  is  entitled 
to  a  trial  by  a  chancellor  where  there  has 
been  executed  a  release,  which  is  pleaded  In 
bar  of  an  action,  and  fraud  in  the  execution 
thereof  is  alleged  by  the  plaintiff,  and  that 
this  statute  violates  its  constitutional  right, 
in  that  it  forces  the  trial  of  that  issue  to 
be  before  a  jury.  The  Constitution  says: 
'The  right  of  a  trial  by  Jury,  as  heretofore 
enjoyed,  shall  remain  inviolate.'  In  dis- 
cussing that  right  we  have  held  It  to  mean 
that  such  matters  as  were  triable  by  jury 
prior  to  the  Constitution  of  1875  could  not 
be  shifted  to  the  equity  side  of  the  court 
In  other  words,  the  status  of  what  must  be 
tried  by  a  jury  was  fixed  by  the  conditions 
existing  at  the  time  of  the  adoption  of  the 
Constitutton."  Berry  v.  RaUroad,  223  Mo., 
loc.  dt  866,  122  S.  W.  1045.  He  then  ana- 
lyzed the  cases  bearing  on  the  trlabllity  of 
questions  of  fraud  in  common-law  courts, 
and  held  that  an  Issue  as  to  the  fraudulent 
procurement  of  such  release  was  a  jury 
question  at  common  law,  and  concluded  his 
discussion  in  the  following  language:  "So 
that  prior  to  this  statute,  and  without  con- 
sidering the  statute,  this  court  has  held  that 
fraud  in  the  procurement  of  a  release  was 
properly  pleaded  In  a  reply  and  properly  tri- 
able before  a  Jury.  The  statute,  therefore, 
does  not  go  further  than  this  court  had  done 
about  the  time  of  the  passage  thereof.  The 
statute  does  not  undertake  to  abolish  all  eq- 
uitable jurisdiction,  and  has  never  been  so 
considered  hy  bench  or  bar."  The  action  of 
the  lower  court  in  submitting  that  issue  to 
the  Jury  was  aflBrmed.  The  case  was  next 
presented  to  this  court  in  a  suit  to  recover 
the  value  of  a  tract  of  land  which  it  was 
alleged  was  used  and  appropriated  by  the 
defendant  railroad  for  a  right  of  way  and 
other  railroad  uses.  The  answer  was  a  gen- 
eral denial,  coupled  with  a  counterclaim,  al- 
leging various  equitable  defenses,  and  pray- 
ing for  affirmative  relief.  The  court  held 
that  the  right  to  join  both  defenses  in  the 
same  answer  was  well  settled,  and,  further, 
that  it  was  also  "equally  well-settled  law 
that  the  filing  of  an  answer  In  a  law  case 
setting  up  equitable  matter  in  pals  entitling 
the  defendants  to  an  affirmative  relief  and 
praying  for  such  relief  converts  the  case  from 
one  at  law  to  a  suit  in  equity"  (Withers  v. 
RaUroad,  226  Mo.,  loc.  dt  397,  126  S.  W. 


4S),  and  holding,  also,  that  this  would  sot 
be  the  case  unless  the  equitable  defense  set 
up  in  the  answer  was  such  as  to  entitle  de- 
fendant to  affirmative  equitable  relief,  and 
prayer  therefor  was  contained  in  the  answer, 
that  the  mere  Insertion  of  an  equitable  de- 
fense without  more  would  not  convert  tbe 
legal  action  into  an  equitable  one.  In  tbat 
case  the  action  of  a  lower  court  in  refnstog 
a  jury  was  affirmed  solely  on  the  ground 
tbat  the  case  under  the  above  rulings  bad 
been  converted  from  one  at  law  to  one  In 
equity. 

This  question  of  a  right  to  a  Jury  trial 
was  recently  considered  by  this  division  In 
the  case  of  Frowein  v.  Poage,  231  Mo.  82. 
182  S.  W.  241.  That  was  a  proceeding  under 
the  statute  for  the  quieting  of  title,  and  tbe 
dispute  between  the  parties  arose  as  to  wbldi 
was  the  owner  of  an  accretion  or  increase 
of  land  formed  between  their  respective  prop- 
erties by  the  action  of  the  Mississippi  river. 
Judge  Gantt  speaking  for  this  division,  on 
page  89,  said:  "There  were  no  equities  plead- 
ed, either  in  the  plaintifTs  petition  and  r^ly 
or  the  defendant's  answer,  nor  did  tbe  evi- 
dence tend  to  show  a  right  In  equity  on 
either  side,  It  was  a  plain  contest  at  law, 
a  question  of  fact,  as  to  which  tract  the  new 
made  land  in  controversy  herein  was  an  accrs- 
tiou.  In  a  word,  the  issue  was  one  of  accre- 
tion alone.  Was  it  an  accretion  to  plaintiff's 
lands  on  the  west  shore  of  the  river,  or  was 
it  an  accretion  to  defendant's  island?  In  tbe 
face  of  these  undeniable  facts  there  can  w« 
think  be  no  doubt  that  the  defendant  was 
entitled  to  a  jury  and  that  the  court  erred 
in  denying  a  jury  trial.  Lee  v.  Conran,  213 
Mo.  404,  111  S.  W.  1151 ;  Berry  v.  Railroad, 
223  Mo.  358,  122  S.  W.  1043;  Withers  t. 
RaUroad.  226  Mo.  373,  126  S.  W.  432.  Tbe 
pleadings  and  the  evidence  required  notlilng 
but  a  plain  Judgment  at  law  either  for  plain- 
tiff or  defendant  But  plaintiff  Insists  de- 
fendant has  not  saved  this  point  in  such  • 
manner  as  to  entitle  him  to  complain  of  the 
error  of  the  drcuit  court  in  denying  him  a 
Jury  trial.  There  was  no  waiver  of  this 
right"  He  held  that  the  right  to  demand  a 
jury  trial  was  not  waived  by  failure  to  r«iew 
the  same  in  the  motion  for  new  trial  or  mo- 
tion in  arrest  since  error  was  only  shown 
on  the  record  proper;  and  therefore  avail- 
able, although  not  made  the  ground  of  mo- 
tion for  new  trial  or  motion  in  arrest,  rinct 
all  defects  in  the  record  proper  may  be  taken 
advantage  of  for  the  first  time  In  a  court  of 
last  resort. 

[2]  The  foregoing  decisions  dearly  show 
that  parties  to  legal  proceedings  cannot  be 
deprived,  without  their  consent,  of  a  trial 
by  Jury,  composed  as  at  common  law,  of  an; 
issue  of  fact  for  the  trial  of  which  It  was 
necessary  to  call  a  jury  when  the  first  con- 
stitution of  this  state  was  adopted.  At  that 
time  a  Jury  of  12  men  unless  waived  by  tbe 
parties  was  necessary  for  the  trial  of  aU  is- 
sues of  fact  arising  in  l^al  actions  or  pro- 
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ceedlngB.  Juries  -were  not  called  In  suits  of 
equity,  unless  the  chancellor  of  his  own  mo- 
tion saw  fit  to  submit  some  Issue  of  fact  to 
them,  In  which  event  It  was  competent  for 
him  to  take  the  advice  of  a  jury;  but  the 
findings  of  the  Jury  on  such  Issues  were  sim- 
ply advisory,  and  might  be  wholly  disregard- 
ed by  the  chancellor  when  he  came  to  ren- 
der a  decree  in  the  cause.  Juries  are  also 
dispensed  with  as  to  all  issues  which  the 
trial  court  can  compel  to  be  submitted  to  a 
referee.  Aside  from  these  general  exceptions 
and  the  former  right  of  the  Legislature  to 
submit  to  a  body  of  less  than  12  men  the  is- 
sue of  compensation  in  condemnation  pro- 
ceedings (now  altered  by  the  Constitution), 
the  right  to  demand  a  Jury  as  to  all  other 
issues  Is  guaranteed  to  all  litigants  by  the 
Constitution  and  statutes  of  this  state. 
Const.  1875,  art.  2,  J  28;  Const.  1875,  art 
12,  S  4 ;    R.  8.  1909,  §§  1968-1996. 

[3]  2.  The  question  of  the  abandonment  of 
a  public  road  or  highway  Is  not  an  Issue  for 
a  chancellor  or  a  referee,  but  Is  peculiarly 
one  of  fact  for  a  Jury,  and  determinable  by 
evidence  of  matters  in  pais.  Elliott  on  Roads 
and  Streets  (3d  Ed.)  $  1172 ;  State  v.  Culver, 
65  Mo.,  loc.  cit  609,  27  Am.  Rep.  295;  R.  S. 
1899,  S  9472;  R.  S.  1909,  $  10,446.  In  this 
case  the  defendants  filed  no  claim  for  dam- 
ages as  owners  of  abutting  property,  but  set 
up  th«  sole  defense  that  there  was  no  exist- 
ing road,  that  the  highway  referred  to  In 
the  ordinance  had  been  wholly  abandoned  by 
the  public,  and  that  the  city  had  never  ac- 
quired any  easement  therein  for  street  or 
road  purposes,  and  that  the  ordinance  was 
therefore  a  mere  ."brutus  fulmen"  without 
any  basis  for  its  operation  or  enforcement. 
The  learned  trial  Judge  correctly  ruled  that 
the  validity  and  operative  force  of  the  or- 
dinance depended  upon  the  fact  of  the  exist- 
ence or  the  abandonment  of  the  road  therein 
referred  to  when  the  ordinance  was  enacted. 
This  was  a  correct  view  of  the  case,  for  It 
would  be  absurd  to  bold  that  a  city  had  pow- 
er to  grade  a  road,  either  before  Its  establish- 
ment or  after  Its  abandonment.  The  learned 
trial  Judge  treated  the  Issue  of  abandonment 
as  presenting  a  question  of.  fact,  which  must 
be  tried  before  he  could  proceed  to  enforce  the 
grading  of  the  road.  This  was  an  accurate 
conception  of  the  Issues  presented  by  the  an- 
swers of  defendants.  The  error  which  su- 
pervened was  the  denial  to  defendants  of  the 
right  to  have  that  issue  tried  by  a  common- 
law  Jury  of  12  men.  If  the  Issue  of  aban- 
donment tendered  by  defendants  was  triable 
at  all  In  the  present  proceeding.  It  was  clear- 
ly one  upon  which  they  were  entitled  to  have 
a  Jury  called.  Hence  the  trial  Judge  erred  In 
denying  that  right,  and  assuming  to  act  as  a 
Jury  himself  without  the  con'Bent  of  the  par- 
ties. The  only  doubt  which  might  have 
arisen  was  as  to  whether  It  was  competent  for 
the  defendants  to  Inject  this  issue  in  the 
present  proceeding,  or  whether  they  should 


have  resorted  to  an  Indeipendent  action  to 
prevent  the  enforcement  of  the  ordinance, 
and  to  assert  their  title  to  the  property  in 
question.  Instead  of  so  doing,  the  defend- 
ants entered  their  appearance  In  the  present 
proceedings,  and  by  their  pleadings  therein 
requested  the  court  to  submit  the  issue  of 
abandonment  to  a  Jury.  This  action  would 
have  concluded  the  defendants  from  any  sub- 
sequent assignment  of  error  for  a  ruling  in- 
vited by  them.  Besides,  It  was  neither  im- 
practicable nor  Inconvenient  to  submit  an  is- 
sue of  that  sort  to  a  Jury  in  a  proceeding 
like  the  present.  This  bias  been  constantly 
done  under  the  present  Constitution  in  the 
somewhat  analogous  procedure  for  the  con- 
demnation of  property  without  working  any 
difficulty  or  embarrassment  either  in  practice 
or  procedure.  An  inspection  of  the  provi- 
sions of  the  charter  of  Kansas  City  will  show 
that  It  recognizes  the  probability  of  other 
things  being  required  to  be  done  than  those 
specifically  mentioned,  for  it  contains  a 
clause  requiring  the  proceedings  as  to-  such 
other  matters  to  be  conformed  to  the  general 
practice  and  procedure  In  civil  actions.  The 
charter  deals  only  with  the  usual  Issues  as 
to  the  right  of  abutters  to  claim  damages  for 
grading  streets.  As  to  the  steps  that  are 
necessary  to  be  taken  when  other  claims  than 
damages  are  made,  such  as  the  claim  that 
there  was  no  such  street,  or  that  It  was 
abandoned  by  the  public,  the  charter  makes 
no  specific  regjilatlous.  This  silence  of  the 
charter  would  serve  to  bring  the  General 
Code  of  Civil  Procedure  Into  play,  even  If  the 
charter  did  not  provide  (as  It  does)  that  "the 
practice  and  procedure  in  civil  cases"  should 
apply  in  all  other  cases  than  those  which 
it  expressly  covered. 

3.  Our  conclusion  Is  that  the  defendants 
were  entitled  to  have  the  Issue  of  abandon- 
ment set  up  In  their  answers  tried  as  If  made 
in  an  ordinary  legal  action  wherein  it  was 
asserted  as  a  defense  that  It  should  have 
been  submitted  to  a  common-law  Jury  of  12 
men.  The  law  designs  to  avoid  circuity  of 
action.  This  can  be  done  by  permitting  the 
defendants  In  this  case  to  have  a  Jury  trial 
as  to  the  Issues  of  fact  presented  in  their 
answers.  If  the  verdict  of  the  Jury  should 
be  against  them  the  court  may  then  proceed 
to  enforce  the  ordinance  as  directed  in  the 
charter;  and  the  defendants  will  be  conclud- 
ed by  the  adjudications  Invoked  In  their  an- 
swers from  thereafter  bringing  an  Independ- 
ent suit  to  recover  the  property  or  establish 
a  title  thereto. 

For  these  reasons,  the  verdict  and  Judg- 
ment herein  will  be  set  aside  and  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings In  conformity  with  this  opinion. 

ROY,  C,  not  Bitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND  (while  sitting  in  Division  No.  2) 
is  adopted  as  the  opinion  of  the  court 
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STATE  T.  WBISMAN. 

(Supreme  Court  of  Missouri.     DivisioD  No.  2. 
Dec.  19,  1911.) 

1.  Criminal   IiAW  ((  372«)  —  Bviokncb— Ad- 

UISSIBILITT— OTHEB  OFFENSES. 

Wliere  accused  was  charged  with  fraudu- 
lent regiEtration  in  procuring  a  third  person  to 
register  in  a  precinct  in  which  he  did  not  re- 
side, the  state  was  properly  permitted  to  show 
that  accused  instigated  the  false  registration  by 
the  third  person  in  other  precincts,  and  induced 
other  persons  to  falsely  register  pursuant  to  a 
conspiracy  to  show  motive  and  a  common 
scheme  embracing  several  crimes  so  related  to 
each  other  that  proof  of  one  tended  to  estab- 
lish the  other,  and  to  identify  accused  as  the 
person  guilty  of  the  crime  charged. 

[Ed.  Kote. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  { J  833,  834 ;   Dec.  Dig.  {  372.*] 

2.  Criiiinai.   Law    (§    423*)  — Conspiracy — 
Acts   of  Conspirators— Cvidenoe—Admis- 

6IBII.ITT. 

Where  persons  formed  a  conspiracy  to  com- 
mit the  crime  of  fraudulent  registration,  the 
act  of  each  conspirator  was  admissible  as  bear- 
ing OD  and  explaining  the  act  cliarged  against 
one  of  the  conspirators,  alleging  that  he  com- 
mitted the  crime  by  inducing  a  co-conspirator 
in  registering  in  a  precinct  in  which  he  did  not 
reside,  provided  such  acts  were  committed  in 
pursuance  of  the  conspiracy  to  procure  false 
registration  on  the  same  day. 

[Ei.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent.  Dig.  {{  9i)»-1001;  Dec  Dig.  i 
423.*] 

3.  Criminal  Law  (|  783»)—EJvidenc]s— Cau- 
tionary Instructions. 

Where,  on  a  trial  for  false  registration 
based  on  accused  procuring  a  third  person  to 
register  in  a  precinct  in  which  he  did  not  re- 
side, the  state  proved  other  acts  of  false  regis- 
tration by  the  third  person  and  by  others  com- 
bining with  accused  to  form  a  conspiracy  to 
procure  false  registration,  a  charge  limiting  the 
evidence  of  other  acts  as  bearing  on  the  ques- 
tion of  the  intent  of  accused  was  sufficiently 
favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1872-1876;  Dec.  Dig.  g 
783.*] 

4.  Witnesses  ({  361*)  —  Impxaohment— Cor- 
roboration. 

Where  evidence  discrediting  a  state's  wit- 
ness either  in  the  form  of  a  general  attaclc  on 
the  character  of  the  witness,  or  directed  to 
specific  acts  discrediting  him,  is  introduced,  the 
state  may  sustain  the  witness  by  proof  of  good 
character. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i$  1167-1175;   Dec.  Dig.  {  361.*] 

5.  Criminal  Law  ({  1169*)— Harmless  Error 
— Erroneous  Admission  of  Eividenck. 

Where  a  state's  witness  admitted  on  cross- 
examination  that  he  had  been  convicted  of  per- 
jury committed  before  the  grand  jury  in  con- 
nection with  the  offense  with  which  accused  was 
charged,  the  error,  if  any,  In  permitting  the 
state  to  show  by  the  witness  that  he  had  never 
before  been  convicted  of  any  offense,  was  not 
prejudicial  to  accused,  since  it  did  not  add  any- 
thing to  the  fact  brought  out  on  cross-examina- 
tion. 

[Ed.  Note.- For  other  cases,  see  Criminal 
r^w,  Cent.  Dig.  !§  3137-3143;  Dec  Dig.  { 
1109.*] 


6.  Witnesses  (|  845*)— Impeachment— Proof 
OF  Indictment. 

Evidence  that  a  witness  has  been  Indicted 
is  incompetent  to  impeach  him. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1126-1128;  Dec  Dig.  |  345.*] 

7.  Witnesses    ({   361*)— Impeachment— Cos- 
robobation. 

Where  accused  showed  that  a  state's  wit- 
ness had  been  indicted,  it  was  proper  for  tbe 
state  to  show  that  the  witness  had  not  been 
convicted  under  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1167-1175;    Dec  Dig.  i  361.*] 

8.  Criminal  Law  ({  815*)  — Insiruciiohs— 
loNOBiNo  Issues. 

Where,  on  a  trial  for  false  registration 
based  on  accused  inducin|;  a  third  person  to 
falsely  register  in  a  precinct  in  which  he  did 
not  reside,  the  state  proved  other  acts  of  false 
registration  induced  by  accused,  an  instmction 
that  the  guilt  of  accused  must  be  determined 
without  regard  to  the  question  of  the  probable 
guilt  or  innocence  of  any  other  person  of  any 
crime,  etc.,  was  not  objectionable  as  ignoring 
the  question  of  the  guilt  of  the  third  person, 
but  merely  confined  the  attention  of  the  jnry 
to  the  question  of  the  guilt  of  accused  of  tbe 
specific  offense  charged. 

[Ed.  Note.— B''or  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  19^  19^;  Dec  Dig.  { 
815.*] 

9.  Criminal  Law  (J  822*)  —  Instructions — 
Construction. 

The  instructions  must  be  read  and  con- 
strued as  a  whole,  and  a  party  may  not  single 
out  a  single  instruction,  and  attaclc  it  merely 
because,  standing  by  itself,  it  may  be  unfavor- 
able or  misleading. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1990;  Dec  Dig.  {  822.*] 

10.  Criminal  Law  (S  829*)— Instructions- 
Requests— Matter  Covered. 

Where  the  court  charged  that,  in  passing 
on  the  credibili^  of  the  witnesses,  the  jury 
should  consider  all  the  facts  in  evidence,  the 
refusal  to  charge  that,  if  on  a  former  occasion 
witnesses  gave  testimony  contradictory  to  that 
given  at  the  trial,  the  jury  could  disregard  the 
testimony  of  the  witnesses,  was  not  erroneous. 
[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {  2011;   Dec  Dig.  S  829.*] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Shields,  Jndge. 

Joseph  T.  Welsman  was  convicted  of  fraud- 
ulent registration,  and  be  appeals.    AflSrmed. 

C.  Orrlck  Bishop,  for  appellant  Elliott 
W.  Major,  Atty.  Gen,,  and  Jas.  T.  Blair,  Asst 
Atty.  Gen.,  for  tbe  State. 

FERRISS,  J.  Convicted  In  tbe  circuit  court 
of  tbe  city  of  St  Louis  of  tbe  crime  of 
fraudulent  registration,  and  sentenced  upon 
the  verdict  of  the  jury  to  two  years  In  the 
penitentiary,  defendant  appeals. 

Tbe  state  gave  In  testimony  tending  to 
prove  that  on  the  18tb  day  of  February, 
1909,  a  general  registration  of  electors  be- 
ing In  progress  in  the  various  precincts  In  the 
city  of  St.  Louis,  tbe  defendant  procured  and 
Incited  a  gang  of  negroes  to  fraudulently  reg- 
ister in  several  precincts,  some  in  precincts 
other  than  where  tbey  resided,  and  some  In 
names  other  than  tbcdr  own,  and  tbat  there 
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was  a  common  scheme  to  violate  tlie  regis- 
tration law,  participated  in  by  the  members 
of  this  gang  and  by  the  defendant  The  par- 
ticular case  upon  whidi  defendant  was  tried 
was  this:  One  member  of  this  conspiracy, 
Percy  Everson,  registered  in  the  Sixth  pre- 
cinct of  the  Third  ward,  giving  his  residence 
as  1012  Carr  street,  which  number  was  in 
such  precinct,  when,  in  fact,  he  did  not  re- 
side at  such  number  nor  within  such  pre- 
cinct at  all.  The  indictment  charged  such 
fact,  with  proper  allegations  of  fraudulent 
knowledge  and  purpose,  also  that  the  defend- 
ant "did  unlawfully,  feloniously,  and  willful- 
ly incite,  move,  procure,  aid,  counsel,  hire, 
and  command  Uie  said  Percy  Eiyerson  to  do 
and  commit  said  felony."  The  testimony  for 
the  state  was  elicited  from  several  members 
of  the  gang,  including  Percy  Everson,  all  of 
whom  implicated  the  defendant  as  the  mov- 
ing spirit.  These  witnesses  all  admitted  on 
the  stand  that  they  had  testified  to  the  con- 
trary of  their  present  evidence  before  the 
grand  Jury  and  on  former  trials,  and  two  of 
them  that  they  had  pleaded  guilty  to  perjury 
committed  at  such  former  hearings.  Wit- 
ness Isabel  testified  that  he  was  then  under 
indictment  for  perjury  in  this  matter.  There 
was  also  testimony  given  in  by  the  drcnit 
attorney  that  defendant  had  confessed  the 
crime  to  him.  Evidence  was  admitted  on 
the  part  of  the  state  that  the  said  Percy 
Everson  and  others  of  the  gang  had  regis- 
tered on  this  same  day  at  other  precincts, 
and  in  false  names.  Defendant  did  not  tes- 
tify. 'He  produced  testimony  tending  to 
prove  good  character,  and  also  to  estab- 
lish an  alibi.  The  court  gave  17  instructions, 
and  refused  12  that  were  requested  by  de- 
fendant The  defendant  in  his  brief  pre- 
sents, with  the  ability  and  candor  that  uni- 
formly characterize  the  writer  thereof,  sev- 
eral points  which  we  wUl  proceed  to  dis- 
cuss. 

[1]  1.  It  is  contended  tliat  the  court  erred 
In  permitting  evidence  to  go  to  the  Jury  tend- 
ing to  prove  that  the  alleged  principal,  Ever- 
son, on  the  same  day,  fraudulently  register- 
ed in  two  precincts  other  than  the  Sixth  pre- 
cinct of  the  Third  ward  charged  in  the  in- 
dictment, and  erred,  also,  in  permitting  the 
state  to  show  that  others  of  the  alleged  gang 
to  which  Everson  belonged,  namely,  Priest 
and  Bennett,  fraudulently  registered  during 
that  same  day.  It  Is  argued  that  proof  that 
the  defendant  incited  and  procured  such  oth- 
er registrations  does  not  tend  to  prove  that 
be  incited  Everson  to  register  In  the  afore- 
said Sixth  precinct.  In  this  connection  it  is 
also  argued  that  the  eleventh  instruction  giv- 
en for  the  state  was  erroneous,  in  that  it 
permitted  the  jury  to  infer  that,  "if  appel- 
lant was  guilty  of  a  felonious  intent  in  in- 
citing Priest  or  Bennett  to  register,  why, 
then,  he  must  have  bad  a  felonious  intent 
in  inciting  Everson  to  do  so."  Counsel  ar- 
gues that.  If  there  was  evidence  tending  to 
show  that  defendant  incited  Everson  to  reg- 


ister in  the  Sixth  precinct,  this  was  enough, 
and  that  testimony  as  to  other  fraudulent 
registrations  by  Everson  and  others  was  "un- 
necessary," and  therefore  incompetent.  It  Is 
true  that  if  defendant  feloniously  incited 
Everson  to  fraudulently  register  in  the  Sixth 
precinct,  and  that  he  did  so,  a  case  is  made 
out  for  the  state ;  that  Is,  the  charge  in  the 
Indictment  It  by  no  means  follows,  how- 
ever, that  In  attempting  to  prove  this  charge 
the  state  is  confined  to  the  act  of  registra- 
tion by  Everson  In  the  Sixth  precinct. 
Whether  proof  is  or  is  not  necessary  is  not 
a  proper  test  of  its  competency.  EiUier  par- 
ty may  strengthen  bis  case  by  ail  proper  and 
relevant  testimony.  The  testimony  so  ob- 
jected to  was  admitted  .on  the  theory  that 
it  was  so  related  to  the  ofTense  charged  in 
the  Indictment  as  to  throw  light  upon  the  in- 
tent with  which  Everson  registered  in  the 
Sixth  precinct,  and  also  upon  the  Intent  with 
which  defendant  incited  such  registration. 
It  was  necessary  that  the  state  show  that 
the  registration  charged  In  the  indictment 
was  fraudulent  on  the  part  of  both  Everson 
and  the  defendant  to  negative  mistake.  An 
ignorant  man  might  by  honest  error  register 
in  the  wrong  precinct;  but  if,  on  the  same 
day,  he  registers  in  two  other  precincts,  this 
fact  would  certainly  tend  to  show  a  crimi- 
nal intent  ia  each  case. 

[2]  The  evidence  for  the  state  tends  to 
show  that  the  defendant  instigated  the  of- 
fenses committed  by  Everson,  Priest,  Ben- 
nett, and  others,  all  of  whom,  with  defend- 
ant were  parties  to  a  conspiracy  to  procure 
false  registrations  on  the  day  in  question. 
Consequently,  the  act  of  each  conspirator 
was  in  law  the  act  of  defendant  Proof  that 
members  of  this  conspiracy  committed  vari- 
ous felonious  acts  In  furtherance  of  the  com- 
mon plan  is  competent  as  bearing  upon  and 
explaining  the  act  charged  In  the  indictment, 
which  also  was  committed  in  furtherance  of 
the  common  plan.  It  Is  competent  to  prove 
other  acts  so  related  to  the  act  on  ti'ial  as 
to  show  motive.  Intent,  absence  of  mistake,  a 
common  scheme  embracing  two  or  more 
crimes  so  related  to  each  other  that  proof 
of  one  tends  to  establish  the  other,  as  also 
to  prove  the  identity  of  the  person  charged 
with  the  crime,  even  if  such  evidence  tends 
to  establish  other  specific  crimes.  State  v. 
Bailey,  190  Mo.,  loc.  cit  280,  88  S.  W.  733; 
State  V.  Hyde,  234  Mo.,  loc-  dt  224,  136  S. 
W.  316.  From  the  foregoing  it  will  be  per- 
ceived that  the  evidence  complained  of  was 
competent  upon  grounds  other  than  intent 
to  which  ground  the  court  confined  it  in  iu- 
stniction  No.  11  for  the  state. 

[3]  In  so  confining  it  the  court  favored  the 
defendant  The  evidence  was  properly  ad- 
mitted, and  defendant  cannot  complain  of 
said  instruction,  which  reads  as  follows: 
"The  Jury  are  instructed  that  the  only  ques- 
tion before  the  Jury  Is  the  guilt  or  Innocence 
of  Joseph  T.  Welsman  of  the  offense  charged 
in  the  indictment;  that  is,  unlawfully,  wrong- 
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fully,  and  Intentionally  procuring:,  aiding,  or 
counselinsr  Percy  Everson  to  unlawfully, 
wrongfully,  intentionally,  falsely,  and  fraud- 
ulently register  in  the  Slxtb  election  precinct 
of  tbe  Third  ward  of  the  city  of  St  Louis, 
in  the  state  of  Missouri,  not  having  a  lawful 
right  to  register  therein,  and  the  jury  are  lu- 
structed  that  the  evidence  of  other  similar 
offenses  committed  on  or  about  the  same 
day  by  the  defendant,  acting  alone  or  acting 
Jointly  with  others,  if  the  Jury  believe  from 
the  evidence  that  other  similar  offenses  were 
so  committed,  was  admitted  for  the  purpose 
of  showing  the  intent  with  which  the  de- 
fendant Joseph  T.  Weisman  acted  in  this 
case,  and  for  the  purpose  of  showing  a  series 
of  offenses  of  the  same  character  as  throwing 
light  on  the  question  of  his  guilt  or  inno- 
cence of  the  offense  charged  in  the  indictment 
herein,  and  must  be  considered  by  tbe  Jury 
for  this  purpose  only,  and  if  the  Jury  find 
from  the  evidence  that  the  said  Joseph  T. 
Weisman  did  not  commit  the  offense  as  charg- 
ed in  the  indictment  in  this  case  and  as  de- 
fined in  these  instructions,  they  will  find 
him  not  guilty." 

2.  The  next  complaint  is  that  the  state 
was  permitted  to  prove  good  character  for 
its  witnesses  before  their  character  was  as- 
sailed by  the  defense.  This  is  what  hap- 
pened :  Witness  Isabel  admitted  on  his  cross- 
examination  by  defendant  that  be  was  under 
indictment  for  perjury  committed  upon  a 
former  hearing.  On  re-examination  by  the 
state,  the  witness  was  permitted,  over  de- 
fendant's objection,  to  testify  that  he  had 
never  been  convicted  of  any  offense.  Another 
witness  for  the  state,  Gland  Benton,  testified 
on  cross-examination  that  he  had  been  con- 
victed of  perjury  committed  before  the  grand 
Jury  In  connection  with  the  offense  with 
which  defendant  was  charged.  The  state,  on 
redirect  examination,  showed  by  tbe  witness 
that  he  had  never  before  been  convicted  of 
any  offense. 

[4]  Counsel  for  defendant  seeks  to  draw 
a  diistlnctlon  between  an  attack  on  the  cred- 
ibility of  a  witness  and  an  attack  on  his 
character.  Without  regard  to  tbe  validity  of 
snch  distinction.  It  is  clear  that  the  object 
of  tbe  cross-examination  was  to  discredit 
the  witness  before  the  Jury.  It  would  have 
been  competent  under  the  authorities,  and 
upon  reason,  for  tbe  state  to  sustain  tbe  wit- 
ness by  proof  of  good  character.  That  right 
exists  whenever  evidence  is  Introduced  dis- 
crediting the  witness,  whether  such  evidence 
Is  in  the  form  of  a  general  attack  on  tbe 
character  of  the  witness,  or  directed  to  spe- 
cific acts  which  discredit  the  witness.  Wick 
k  Co.  T.  Baldwin,  51  Ohio  St  51,  36  N.  B. 
671;  Berryman  v.  Cox,  73  Mo.  App.,  loc. 
cit  74;   Wigmore  on  Ev.  {  U06. 

[S]  We  are  not  prepared  to  say  that,  when 
on  cross-examination  it  is  shown  that  a  de- 
fendant has  suffered  a  conviction,  it  is  error 
to  show  in  rebuttal  that  such  conviction  is 


the  first  and  only  one.  Nothing  aroearing 
beyond  the  fact  tliat  the  defendant  was  con- 
victed of  a  particular  offense  at  a  particular 
time,  the  presumption  would  be  that  he  had 
not  been  convicted  before  that  time  of  any 
other  offense.  The  negative  fact  elicited  by 
the  state,  and  objected  to  in  this  case,  there- 
fore adds  nothing  to  and  detracts  nothing 
from  the  force  of  the  fact  brought  ont  in 
cross-examination.  It  is  unimportant,  could 
not  affect  the  Jury,  and  does  not  amount  to 
reversible  error. 

[I,  7]  Furthermore,  as  to  the  case  of  wtt- 
nees  Isabel,  the  evidence  of  bis  liaving  been 
Indicted  was  incompetent  (State  v.  Wlgger, 
196  Mo.  98.  93  S.  W.  890),  and  the  state  could 
show  by  the  witness  that  he  had  not  been 
convicted  under  the  Indictment  We  there- 
fore rule  this  point  against  the  defendant 

[I]  8.  Instruction  No.  10,  given  for  the 
state,  reads  thus:  "The  Jury  are  instructed 
that  in  making  up  your  verdict  it  is  your 
duty  to  consider  exclusively  the  question  of 
the  guilt  or  Innocence  of  this  defendant  un- 
der the  evidence  and  the  law,  and  the  law  as 
declared  in  these  instructions,  without  regard 
to  the  question  of  the  probable  gnUt  or  inno- 
cence of  any  other  person  of  any  crime,  ac- 
cept that  you  are  required  to  consider  the 
probability  of  the  guilt  of  any  witness  tes- 
tifying herein,  as  disclosed  in  evidence  of 
criminal  connection  with  the  offense  charged, 
or  his  gnUt  of  any  other  criminal  offense, 
as  tending  to  affect  the  credibility  of  each 
witness  and  the  weight  to  be  glvoi  to  his 
testimony."  It  is  urged  that  this  instmction 
ignores  the  question  of  the  guilt  of  the  prin- 
cipal in  the  felony,  Percy  Eiverson,  upon  tbe 
establishment  of  which  the  guilt  of  defend- 
ant depended.  We  have  heretofore  criticised 
the  phraseology  of  this  Instmction  in  State 
V.  Bobbitt,  228  Mo.,  loa  dt  267,  128  S.  W. 
9S3,  and  State  v.  Robinson  (No.  12,144)  139 
S.  W.  140,  decided  at'  the  last  term,  and  not 
yet  oflSdally  reported,  but  in  both  cases  held 
that  it  was  not  reversible  error.  Instmction 
No.  6,  for  the  state,  plainly  tells  the  Jury  that 
they  cannot  convict  defendant  unless  and  un- 
til they  find  that  Everson  had  committed  the 
acts  charged  against  him  in  the  indictment 
The  Jury  could  not  fail  to  understand  that 
it  was  essential  to  find  the  guilt  of  Everson. 
There  was  much  testimony  in  the  case  touch- 
ing the  guilt  of  other  members  of  the  con- 
spiracy, and  which  was  admitted  for  reasons 
discussed  above.  For  the  purpose  of  guard- 
ing defendant  against  any  unfavorable  In- 
ference against  him  that  might  possibly  be 
drawn  by  the  Jury  from  the  mere  fact  that 
these  other  crimes  had  been  committed,  this 
instruction,  No.  10,  sought  to  confine  thtir  at- 
tention to  the  question  of  the  guilt  of  de- 
fendant as  charged,  and  as  defined  In  oth- 
er instructions.  Including  Instmction  No.  5. 
which  involved  the  finding  that  Everaon  was 
also  guilty.  Instruction  No.  11  amplified  this 
matter  further  as  to  the  limitations  within 
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wUcb  the  Jury  should  consider  evldeoce  of 
other  crimes. 

[I]  The  instructloiis  must  be  read  together 
and  construed  as  a  whole,  and  as  they  would 
Impress  men  of  ordinary  intelligence.  To 
permit  parties  to  single  out  an  Instruction, 
and  object  thereto  because  a  strained  possi- 
ble construction  put  upon  It,  standing  by 
Itself,  might  be  unfavorable  or  misleading, 
would  make  an  Intelligent  system  of  written 
Instructions  Impracticable  if  not  impossible. 
This  instruction  was  favorable  to  defendant, 
and,  considered  In  connection  with  the  oth- 
ers, could  not  mislead  the  Jury. 
*  [10]  4.  Defendant  requested  Instructions 
calling  attention  to  testimony  to  the  effect 
that  on  a  former  occasion  witnesses  had  giv- 
en testimony  contradictory  to  that  given  at 
the  trial,  and  telling  the  Jury  that,  if  they 
so  found,  they  were  at  liberty  to  disregard 
the  present  testimony  of  such  witnesses.  We 
think  the  attention  of  the  Jury  was  suffl- 
deatly  directed  to  this  evidence  when  they 
wore  instructed  that  in  passing  upon  the 
credibility  of  witnesses  they  should  consider 
"all  the  facts  and  circumstances  given  -in  evi- 
dence." It  must  be  assumed  that  Jurors 
have  ordinary  infelligence.  There  would  be 
no  limit  to  the  number  of  Instructions  If  It 
were  permissible  to  instruct  as  to  the  effect 
of  each  item  of  testimony.  Such  instructions 
are  not  permitted  under  our  system  of  prac- 
tice. These  observatious  apply  to  and  dis- 
pose of  the  objections  to  the  action  of  the 
court  In  refnslng  other  instructions  requested 
by  defendant 

6.  We  have  examined  the  record  otherwise 
beyond  the  points  suggested  in  defendant's 
brief.  Defendant  was  fairly  tried,  and  was 
convicted  upon  ample  evidence  to  sustain  the 
verdict  of  the  Jury,  assuming,  as  we  must, 
tttat  the  Jury  believed,  as  they  had  a  right 
to  believe,  the  testimony  given  In  by  the  state, 
notwithstanding  the  wicked  and  profligate 
character  of  the  witnesses. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

KENNISH,  P.  J.,  and  BROWN,  J.,  concur. 


STATE  ex  reL  SCHOOL  DIST.  NO.  4  et  al.  v. 
SCHOOL  DIST.  NO.  3  et  aL 

(Supreme  Court  of  Missouri.    Division  No.  2. 
Dec.  19,  1911.) 

COUBTB     (I     231*>— JuBISDICnOir— "POLITICAI, 

ScBDrviBioif  or  thb  State"— School  Dis- 

TBicra. 

A  school  district  is  not  a  political  subdi- 
vision of  the  state  within  Const,  art.  6,  {  12, 
authorizing  appeals  to  the  Supreme  Court 
^where  a  political  ■ubdivlsion  of  the  state  U  a 
party,  and  an  appeal  from  a  judgment  in  quo 
warranto  by  a  school  district  against  another 
district,  to  determine  the  legality  of  proceed- 
ings to  attach  territory  to  the  latter  district. 


lies  to  the  Court  of  Appeals,  and  not  to  the 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  231.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  7757.] 

A];v>eal  from  Circuit  Court,  Grundy  Coun- 
ty;  Q.  W.  Wanamaker,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  School  District  No.  4  and  others, 
against  School  District  No.  8  and  others. 
From  a  Judgment  for  defendants,  relators 
appeal.  Transferred  to  Kansas  City  Court 
of  Appeals. 

Hall  &  gall,  for  appellants.  O.  O.  Bain 
&  Son,  for  respondeuts. 

KENNISH,  P.  J.  This  is  an  appeal  from 
a  Judgment  of  the  circuit  court  of  Grundy 
county.  The  appellants  tire  School  District 
No.  4  of  said  county  and  the  board  of  di- 
rectors thereof.  The  respondents  are  School 
District  No.  3  and  the  board  of  directors  of 
that  district  Appellants,  by  leave  of  court, 
brought  this  action  In  quo  warranto  for  the 
purpose  of  ousting  respondents  from  exer- 
cising any  right  or  franchise,  as  a  school  dis- 
trict, in  and  over  certain  territory  described 
in  the  information.  The  territory  in  con- 
troversy, as  claimed  by  respondents,  had  re- 
cently been  detached  from  relator  school  dis- 
trict and  added  to  respondent  school  dis- 
trict, and  the  legality  of  the  proceedings,  in 
thus  attelnptlng  to  change  the  boundary  line, 
was  the  issue  in  the  case.  Upon  a .  trial, 
Judgnient  was  rendered  for  respondents,  and 
relators  appealed  to  this  court 

The  record  discloses  no  constitutional 
question  or  other  ground  of  appellate  Juris- 
diction of  this  court  A  school  district  is 
not  "a  political  subdivision  of  the  state" 
within  the  meaning  of  section  12,  art.  6,  of 
the  Constitution.  School  Dlst  y.  Boyle,  182 
Mo.  347,  81  S.  W.  409 :  School  Dist  v.  Bur- 
ris,  84  Mo.  App.,  loc.  dt  662;  State  ex  rel. 
V.  Andrae,  216  Mo.  617,  116  S.  W.  {561. 

As  this  court  Is  without  Jurisdiction,  It  is 
ordered  that  the  case  be  transferred  to  the 
Kansas  City  Court  of  Appeals,  the  court  to 
which  the  appeal  should  have  been  granted. 

FERRISS  and  BROWN,  JJ.,  concur. 


cm  OF  BOONVILLB  ex  reL  COSGROVE 
V,  STEPHENS  et  al. 

(Supreme  Court  of  Missouri.     Division  No.  2. 

Nov.  14,  1911.    On  Motion  for  Rehearing, 

Dec.  19,  1911.) 

1.  Municipal   Cobpobations   (S   464*)  — Ih- 

PBOVEMENTS    —    ASSKSSKENT       OF       SfBCIAI. 

Taxes— STATtrroBT  Pbovisions. 

Proceedings  to  charge  abutting  property 
with  the  cost  of  street  Improvements  are  in 
invitum,  and  substantial  compliance  with  the 
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statutes  mnat  be  shown  in  order  to  bind  the 
property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1080;  Dec.  Dig.  S 
454.»] 

2.  Municipal  Cobforationb  (S  330»)  —  Im- 
PBOVEMENTs— Validity  of  Oowtbaot— Con- 

FORMITT    TO    SPECIFICATIONS   AND    BKQUBSTS 

FOB  Bios. 

A  city  council  cannot  malie  a  valid  con- 
tract for  street  improvements  different  in  its 
terms  from  those  contained  in  the  specifica- 
tions and  advertisements  for  competitive  bids. 

[Ed.  Note. — For  other  cases,  see  Municipal 
.Corporations,  Cent.  Dig.  I  870;  Dec.  Dig.  I 
33».*] 

8.  Municipal  Cobpobations  (S  120*)— Obdi- 

NANCES— Construction. 

Ordinances  are  to  be  construed  so  as  to 
uphold  their  validity,  where  their  language  will 
permit,  as  against  a  construction  wliich  will 
invalidate  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  275;  Dec.  Dig.  S 
120.*] 

4.  Municipal  Cobpobations  (5  352*)  —  Iii- 
PBovEMKNTB—CoNTBACTs— Construction. 

The  specifications  for  street  paving  made 
a  part  of  a  contract  therefor  are  to  be  con- 
strued so  as  to  uphold  the  validity  of  the  con- 
tract, when  the  language  will  permit. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  883;  Dec.  Dig.  i 
362.*] 

5.  Municipal  Cobpobations  (§  339*)  —  Im- 
provements —  Contracts  —  Conformity  to 
Specifications. 

Specifications  for  paving,  provided  that 
one  course  of  brick  should  be  rolled  by  the  city 
roller,  the  city  then  owning  only  a  largb  seven- 
ton  roller,  were  adopted  by  ordinance  after  it 
had  acquired  a  small  hand  roller,  and  the  con- 
tract provided  that  the  caarae  should  be  rolled 
"with  the  roller  designated  by  the  city  engi- 
neer and  furnished  by  the  city"  with  the  un- 
derstanding that  the  smaller  roller  might  be 
used.  Held,  that  the  language  of  the  specifi- 
cations applied  to  one  roller  as  well  as  to  an- 
other, and  that  in  view  of  the  understanding 
the  contract  was  not  invalid  for  failure  to  con- 
form to  the  specifications. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  869;  Dec.  Dig.  { 
339.*] 

6.  Appeal  and  Error  (§  1011*)— Question  of 
Fact— CoNCLusiVENzss  of  Findings. 

A  finding  of  fact  by  the  trial  court  on  con- 
flicting evidence  is  conclusive  on  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3983;  Dec  Dig.  $  1011.*] 

7.  MuNiciPAi.  Cobpobations  ($  48S*)  —  Im- 

FBOVEMENTS— SPECIAI,       TaXES— OBJECTIONS 

TO  Enfobcement. 

Where  an  ordinance  relating  to  paving 
provided  that  the  contractor  should  accept  spe- 
cial tax  bills  for  the  entire  cost,  the  fact  that 
the  city  paid  about  25  per  cent,  of  the  cost  of 
the  worlc  in  cash  affords  no  ground  of  objection 
to  the  enforcement  of  such  tax  bills. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  485.*] 

8.  Municipal  Corporations  (8  200*)  —  Im- 
provement—  Preliminary  Proceedinqs  — 
"Estimate"  of  Cost. 

A  city  en^^neer's  written  report  to  a  city 
council  that,  "in  compliance  with  my  duty  as 
such  engineer,   I   have   computed   the  cost  of 


paving,  •  •  *  and  find  that  the  work  sboald 
be  done  at  a  cost  not  to  exceed  |1.47  i^r 
square  yard,"  is  a  sufficient  compliance  with 
Rev.  St.  1899,  S  5858,  subd.  8,  which  requires 
a  city  engineer's  estimate  of  tqe  cost  of  pavins 
before  any  contract  is  made;  the  word  "esti- 
mate" meaning  the  fixing  of  the  worth  or  valne 
roughly  or  in  a  general  way,  sometimes  from 
imperfect  data. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  792-795;  Dec  Dig. 
I  296.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol,  3,  pp.  2492,  2403.] 

9.  Municipal  Cobpobations  (J  147*)  — 1)e 
Facto  Offices  Where  no  Db  Jure  Office. 

Rev.  St  1899,  {  5765,  gives  the  mayor 
power  to  appoint  "a  street  commissioner  and 
such  other  officers  as  he  may  be  authorized  by 
ordinance  to  appoint"  and  section  5858,  suIkL 
8,  requires  the  city  engineer  or  other  proper  of- 
ficer to  make  estimates  of  the  cost  of  city 
work;  but  the  statute  nowhere  creates  the  of- 
fice of  city  engineer.  A  city  employ^  had  act- 
ed as  city  engineer  for  8  or  10  years,  and  all 
connected  with  the  city  government  during  that 
period,  and  all  concerned  in  ci^  matters 
wherein  an  engineer's  services  were  necessary, 
assumed  that  there  was  an  office  of  city  engi- 
neer, and  that  such  employ^  was  such  officer, 
and  h«  was  recognised  as  such  officer  by  the 
city  council  in  ordinances  concerning  a  street 
paving  improvement  Held,  that  he  was  city 
engineer,  although  there  was  no  such  office 
created  by  the  counciL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CentDig.  {  324 ;  Dee.Dig.  {  147.*  J 

10.  Municipal  Corporations  (g  340*)  —  Im- 
provements—Costbacts— Award  to  Low- 
est Bidder. 

Where  an  ordinance,  under  which  propos- 
als were  asked  for  paving  work,  declared  that 
the  tax  bills  should  be  issued  under  and  in  ac- 
cordance with  the  charter  and  ordinances  of 
the  city,  one  of  the  generai  ordinances  then  in 
force  providing  for  interest  on  such  bills  30 
days  after  the  date  of  their  issuance  and  pre- 
sentment, the  adoption  of  an  ordinance  aiter 
the  work  was  completed,  making  the  bills  bear 
interest  30  days  s^ter  date  without  reference 
to  a  demand,  did  not  give  the  contractor  any 
advantage  of  the  other  bidders,  since  the  stand- 
ing of  the  bidders  was  equal  under  the  ordi- 
nance then  in  force. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  340.*] 

11.  Evidence  (J  65*)  —  Pbesumptions  — 
Knowledge  of  Law— Ordinances. 

Residents  of  a  city  are  presumed  to  know 
the  provisions  of  its  ordinances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  85;  Dec  Dig.  S  65.*] 

12.  Municipal  Corporations  (|  518*)  —  Ik- 
pbovements— Special  Taxes— Interest. 

A  special  ordinance,  relating  to  the  iasa- 
ance  of  special  tax  bills,  which  provides  that 
they  shall  bear  interest  30  days  from  their  re- 
spective dates  at  8  per  cent  per  annum,  will 
be  construed  as  a  provision  for  interest  from 
30  days  after  the  date  of  an  original  bill  in  a 
proceeding  to  enforce  them,  and  not  for  a  pen- 
alty, since  a  penalty,  being  enforceable  only 
strictissimo  jure,  would  not  relate  back  to  the 
date  of  the  instrument  providing  therefor. 

[Ed.  Note. — For  other  cases,  see  Munidpai 
Corporations,  Cent  Dig.  i  1218;  Dec  Dig.  { 
518.*] 
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IS.  MUKICIPAI.  CoBPOBATions   (I  618*)  — In- 

PBOTEMENTB— SFECIAI,   TaXES— INTEREST. 

An  ordinance  proyiding  that  special  tax 
biUs  shall  bear  interest  after  80  days  from  date 
at  8  per  cent  is  autliorised  by  statute. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  {  1218;  Dec.  Dig.  f 
618.*] 

On  Motion  for  Rehearing. 

14.  Municipal  Corfobations  ({  618*)— Juoo- 

MENTs— Tax  Bills. 

Under  the  statute  Jndgment  on  a  special 
tax  bill  can  bear  only  6  per  cent,  interest. 

[Ed.  Note. — For  other  coses,  see  Mnnicipal 
Corporatioas,  Dec  Dig.  {  518.*] 

Bond,  C,  dissenting. 

Transferred  from  Kansas  City  Court  of 
Appeals. 

Action  by  the  City  of  Boonvllle,  on  the 
relation  of  John  Cosgrove,  against  W.  Speed 
Stephens  and  .others.  Judgment  for  plain- 
tiff was  reversed  by  the  Kansas  City  Court 
of  Appeals  (96  S.  W.  314),  and,  on  the  opin- 
ion of  one  of  the  Judges  thereof  that  the  de- 
cision was  contrary  to  a  previous  decision, 
the  cause  was  transferred  to  the  Supreme 
Court.  Judgment  of  the  Court  of  Appeals 
reversed,  and  Judgment  of  the  Circuit  Court 
modified  and  affirmed. 

This  la  a  suit  ui>on  an  amended  tax  bill, 
dated  November  14,  1904,  issued  by  the  city 
of  Boonvllle  to  Thomas  Hogan,  and  by  him 
assigned  to  the  relator.  There  was  Judg- 
ment for  the  plaintifT  in  the  trial  court, 
which,  on  appeal  to  the  Kansas  City  Court 
of  Appeals,  was  reversed  in  an  opinion  re- 
ported in  95  S.  W.  314.  One  of  the  Judges 
'Of  that  court  being  of  the  opinion  that  its 
decision  is  contrary  to  Cole  v.  Skrainlca,  105 
Mo.  309,  16  S.  VV.  491,  the  cause  was  trans- 
ferred to  this  court.  '  It  is  based  upon  a  spe- 
cial assessment,  made  according  "to  the 
front  foot  rule,"  against  defendant's  lot  for 
its  proportionate  part  of  the  cost  of  paving 
Main  or  Fifth  street  in  said  city  with  vitri- 
fied briclt.  The  original  tax  bill  was  issued 
December  12,  1899.  The  Central  National 
Bank  was  erroneously  named  therein  as  the 
owner  of  the  lot,  and,  on  that  account,  an 
amended  tax  bill  was  subsequently  prepared, 
as  stated. 

The  petition  contains  averments  showing 
the  letting  of  the  contract  to  Hogan,  the  com- 
pletion of  the  work  by  him.  the  issuing  of 
the  original  and  amended  tax  bills,  and  the 
assignment  to  the  relator.  As  no  point  is 
made  upon  the  petition,  its  allegations  need 
not  be  further  stated.  The  answer  admits 
the  execution  of  the  tax  bills,  their  assign- 
ment, and  the  ownership  of  the  lot  by  the 
defendants.  The  defense  relied  upon  Is,  in 
substance,  that  the  contract  made  by  the 
city  officials  with  Hogan  contained  mate- 
rially different  spedflcutions  concerning  the 
manner  of  doing  the  work,  as  well  as  dif- 
ferent terms,  from  those  in  the  ordinance  au- 
thorizing the  improvement  and  inviting  bids 
therefor,  and  that  the  property  owners  were 


thereby,  in  legal  effect,  deprived  of  the  t)ene- 
flt  of  competitive  bidding  for  doing  the  work 
in  the  manner  and  upon  the  terms  stated  in 
tlie  contract  with  Hogan;  also,  that  no  prop- 
er estimate  of  the  cost  of  the  improvement 
was  submitted  to  the  council  before  the  con- 
tract was  entered  into;  and,  farther,  that  the 
legislative  duty  devolving  upon  the  council  to 
determine  the  materials  for  paving  the  street 
was  delegated  to  the  street  committee  and 
engineer.  Plaintiff,  in  reply,  denied  the  new 
matter  in  the  answer. 

The  city  council,  on  said  20th  day  of  Jnne. 
1899,  adopted  a  resolntion,  declaring  it  was 
necessary  to  pave  said  street,  and  that  inas- 
much as  there  were  not  sufficient  funds  in 
the  city  treasury  to  pay  therefor,  without  in- 
curring an  indebtedness,  the  cost  of  the  pro- 
posed improvement,  after  the  necessary  grad- 
ing had  been  done  at  the  expense  of  the  city, 
should  be  levied  as  a  special  assessment 
against  the  lots  abutting  thereon,  and  that 
special  tax  bills  should  be  Issued  to  the  con- 
tractor in  payment  therefor.  This  resolu- 
tion was  published  the  requisite  length  of 
time. 

Plans  and  specifications  were  prepared  by 
Capt  Samuel  W.  Ravenel.  These  specifica- 
tions, after  providing  for  a  bed  of  sand  four 
inches  thick  to  be  laid  on  the  street,  fur- 
ther required  that  on  this  bed  of  sand  there 
should  be  laid  one  course  of  local  hard  brick, 
and  that  thtg  coursf  shoMld  then  ie  rolled 
once  vHth  the  <Htv'  roller.  Provision  wa» 
made  for  an  inspection  by  the  8Ui>erintendent 
after  this  course  had  Veen  thus  rolled,  and 
that  all  irolcen  or  crushed  brick  should  be 
removed  by  the  contractor  and  be  replaced  bu 
good  bricks  tamped  to  their  places.  Sufficient 
sand  was  then  required  to  be  placed  on  this 
course,  so  that  after  filling  all  the  voids  and 
Joints,  and  after  the  sand  had  been  swept 
In  and  manipulated,  there  should  remain  a 
cushion  of  sand  one  inch  thick  and  of  uni- 
form and  even  bearing  surface.  On  this 
cushion  of  sand  the  wearing  course  of  vitri- 
fied brick  was  to  be  placed,  and  this  course, 
the  specifications  said,  "shall  also  be  rolled 
with  the  city  roller,  and  then  inspected  by 
the  city  engineer  or  the  superintendent  in 
charge,  and  all  cracked  or  broken  bricks 
shall  be  removed  and  replaced  with  new 
bricks  by  the  contractor."  At  the  time  these 
specifications  were  prepared,  the  city  of 
Boonvllle  owned  a  roller  which  could  only 
be  operated  by  horses  or  mules,  and  weighed 
seven  tons,  and  had  no  other  roller  at  that 
time. 

Capt.  Samuel  W.  Ravenel  testified  that  as 
soon  as  he  had  written  the  specifications  it 
occurred  to  him  that  the  materials  required 
the  use  of  another  roller,  and  that  on  the 
2d  or  5th  of  July  he  l>ougbt  a  small  hand  rol- 
ler from  a  Mr.  Felton,  and  notified  the  may- 
or and  members  of  the  council  individually 
thereof,  who  consented  to  the  purchase,  and 
a   resolution  authorizing  him   to  make  the 
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purdiase  was  passed  by  the  council  August 
9,  1899. 

Notwithstanding  the  conclusion,  after  writ- 
ing the  spedflcatlons,  that  another  roller 
would  be  needed,  no  dhange  or  alteration 
tcfiatever  was  made  In  the  toritten  plans  and 
speclflcatlcns,  but,  on  the  contrary,  they  were 
filed  with  the  city  council  In  the  form  In 
which  they  were  originally  drafted,  and  in 
that  form  were  adopted  by  the  council  by  an 
ordinance  passed  and  approved  on  the  18th 
of  July,  1899.  This  ordinance  adopted  the 
plans  and  speclflcatlons  and  directed  that 
the  work  be  done  in  accordance  therewith, 
and  that  bids  be  solicited  for  that  purpose. 
An  advertisement  was  published,  aslcing  for 
sealed  proposals  for  doing  the  work.  The 
advertisement  stated  that  the  construction 
and  completion  of  the  paving  must  be  per- 
formed In  accordance  with  the  requirements 
of  the  charter  and  ordinances  of  the  city  and 
the  plans  and  specifications,  which  were  on 
file  for  the  Inspection  of  bidders  at  the  office 
of  the  city  clerk. 

The  only  plans  on  file  with  the  city  clerk 
were  the  written  ones  requiring  each  course 
of  brick  to  be  rolled  with  the  "city  roller." 
The  bids  were  to  be  made  upon  forms  furnish- 
ed by  the  dty.  These  forms  contained  this 
statement:  "I  agree  to  construct  said  paving 
in  accordance  with  the  plans  and  specifica- 
tions therefor  on  file  In  the  office  of  the  city 
clerk  of  said  city,  and  in  accordance  with 
the  ordinance  authorizing  its  construction." 

Capt  Ravenel  told  Mr.  Hogan,  before  the 
latter's  bid  was  put  in,  that  he  had  purchas- 
ed a  small  band  roller  from  a  Mr.  Felton, 
and  that  the  first  course  of  brick  would  be 
rolled  with  it.  He  gave  the  same  informa- 
tion to  Mr.  Hurley,  another  prospective  bid- 
der, on  the  morning  of  the  day  on  which 
bids  were  to  be  received.  He  testified  that 
his  reason  for  telling  these  men  that  the 
small  roller  would  be  used  was  that  they 
might,  otherwise,  understand  from  the  spec- 
ifications that  they  would  have  to  roll  both 
courses  with  the  seven-ton  roller. 

One  witness,  Mr.  Stammerjohn,  stated  that 
he  had  prepared  a  bid,  but,  upon  further  con- 
sideration, decided  not  to  present  it  because 
of  the  requirement  that  the  seven-ton  roller 
should  be  used  on  the  first  course  of  local 
hard  brick.  There  was  evidence  tending  to 
show  that  he  received  verbal  Information  of 
the  fact  that  two  rollers  were  to  be  used, 
and  plaintiff  contended  that  he  failed  to  bid 
because  he  expected  to  supply  the  local  hard 
brick,  and  not  on  account  of  the  specifica- 
tions as  to  the  roller,  and  the  trial  court 
found  against  the  defendants  on  that  issue. 

It  was  shown  In  evidence  that  the  city  rol- 
ler weighing  seven  tons  could  only  be  operat- 
ed by  mules  or  horses,  and  that  the  effect  of 
driving  these  animals  over  the  first  course  of 
local  hard  brick  would  be  to  displace  many 
of  them  and  break  some  of  them  Into  pieces; 
that,  while  it  was  not  an  impossibility  to 


use  it,  yet  it  would  be  more  expensive  to  the 
contractor  to  do  so,  and  the  work  would  cost 
more  money  and  require  a  higho:  bid  if  tbe 
seven-ton  roller  should  be  used  on  the  first 
course. 

Hurley  and  Hogan  submitted  bids  to  tlie 
council,  and  that  of  Hogan  was  found  to  be 
the  lowest.  He  proposed  to  do  the  work  with 
Moberly  vitrified  bride  at  91.45  per  square 
yard,  and  his  offer  was  accepted.  After  Ho- 
gan's  bid  was  accepted,  the  contract  with 
him,  instead  of  providing  that  both  courses 
of  brick  should  be  rolled  with  the  seroi-ton 
roller,  stipulated  that  the  local  hard  brick 
should  be  rolled  tcUh  a  roller  deMgnated  by 
the  city  engineer,  and  fumithed  by  the  city, 
and  the  second  or  last  course,  composed  of 
vitrified  brick,  only,  should  be  rolled  by  the 
seven-ton  roller  owned  by  the  city.  There 
was  testimony  tending  to  show  that  it  would 
have  been  more  expensive  to  the  contractor 
to  use  the  larger  roller  on  the  first  conrse  of 
brick,  and  that,  If  he  had  been  required  to 
use  the  seven-ton  roller  on  the  first  coorae, 
his  bid  would  have  been  higher. 

Plaintiff  was  permitted  to  show  that  the 
street  paved  In  the  manner  required  by  the 
contract  was  in  as  good  or  better  condition 
than  if  the  original  specifications  had  been 
followed.  Defendants  objected  to  this  evi- 
dence, on  the  ground  that  there  was  a  depar- 
ture in  Hogan's  contract  from  the  plans, 
specifications,  and  terms  prescribed  by  the  or- 
dinance under  which  bids  were  invited,  and 
that  it  was  no  answer  to  this  objection  to 
say  that  the  street  was  as  well  or  better 
paved  than  If  the  specifications  had  beem  fol- 
lowed. 

The  only  estimate  of  the  cost  of  the  work 
presented  to  the  council  was  submitted  by 
Capt  Samuel  W.  Ravenel,  who  signed  the 
same  as  city  engineer.  He  was  appointed 
city  engineer  in  1896.  No  ordinance  estab- 
lishing the  office  of  city  engineer  in  the  city 
of  Boonville  was  introduced.  Capt  Ravenel 
was  not  a  resident  of  the  city,  and  had  not 
resided  therein  for  a  nnmber  of  years.  He 
was  employed  to  do  engineering  work.  He 
was  not  paid  an  annual  salary,  but  received 
$5  a  day  while  employed  by  the  city.  The 
estimate  presented  to  the  council  by  him  Is 
as  follows:  "Boonville,  Mb.,  July  18,  1899. 
To  the  Hon.  Mayor  and  Conucil — Gentlemen : 
In  compliance  with  my  doty  as  dty  engineer, 
I  have  computed  the  cost  of  paving  Fifth 
street  from  the  middle  of  High  street  to 
the  middle  of  Morgan,  from  the  middle  of 
Morgan  to  the  middle  of  Spring  and  from 
the  middle  of  Spring  to  the  middle  of  Chest- 
nut street  and  find  that  the  work  should  be 
done  at  a  cost  not  to  exceed  $1.47  per  square 
yard.  Very  respectfully,  Samuel  W.  Ravenel, 
City  Engineer."  It  also  appeared  that  vitri- 
fied bricks  were  manufactured  at  Galeaburg, 
Coffeyvllle,  and  Moberly,  and  that  they  were 
of  different  grades  and  cost  different  prices 
in  the  market    Hogan's  bid  was  9L4S  d« 
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square  yard  for  Moberly  brick  and  $1.62  for 
Galesbnrg  brick. 

Tbe  bids  put  a  different  price  upon  the 
work,  depending  nxMn  whetber  Oaleabnrg, 
Ck>ffeyyUle,  or  Moberly  brick  was  used.  The 
specifications  only  stated  that  vitrified  brick 
of  established  reputation  and  acceptable  to 
the  committee  on  streets,  alleys,  sidewalks, 
and  sewers  and  to  the  dty  engineer  should 
be  used,  and  that  a  aample  thould  be  shovm 
to  them  before  Mb  thould  he  put  in. 

The  ordinance,  authorizing  the  work  and 
inviting  bids,  declared  that  the  total  cost  of 
the  paving,  and  alto  the  oott  of  advertiting 
and  tvperintending  the  work  on  the  part  of 
the  city,  should  be  Included  In  an  assessment 
against  the  lots  and  pieces  of  ground,  and 
that  special  tax  bills  should  be  Issued  to  the 
contractor  In  payment  and  satisfaction  there- 
for. The  contract  with  Hogan  did  not  re- 
quire him  to  pay  the  cost  of  advertiting  and 
superintending  the  work. 

The  resolution  declaring  It  to  be  necessary 
to  pave  Fifth  street  with  vitrified  brick  also 
announced  that  there  were  not  sufficient  funds 
in  the  dty  treasury  to  pay  for  the  same,  and 
that  the  contractor  mnst  accept  tax  bills  In 
payment  therefor.  The  ordlnanL«  directing 
the  work  to  be  done  made  the  same  state- 
ment, and  the  advertisement  soliciting  pro- 
posals to  do  the  work  advised  prospective 
bidders  that  the  entire  price  would  be  paid  in 
tax  bills.  After  the  completion  of  the  work, 
however,  the  city  councU  determined  to  pay, 
in  cash,  out  of  the  city  treasury,  for  paving 
the  areas  formed  by  the  crossing  of  streets 
and  alleys,  and  did  in  fact  pay  to  the  con- 
tractor, Hogan,  in  money,  about  25  per  cent 
of  the  total  cost  of  the  Improvement 

The  ordinance  of  July  18,  1899,  declared 
that  the  paving  should  be  paid  for  by  spe- 
cial assessments  against  the  lots  and  pieces 
of  ground  abutting  on  said  improvement,  and 
tax  bills  should  be  issued  therefor  In  the 
manner  provided  by  the  charter  and  ordi- 
na&cea  of  the  city.  There  was  in  force  at 
that  time  in  the  city  of  Boonvllle  an  ordi- 
nance regulating  the  Interest  on  tax  bills. 
The  section  of  this  ordinance  bearing  upon 
tbat  question  was  Introduced  in  evidence. 
It  declared  that  such  special  tax  bills  should. 
bear  interest,  after  30  days  from  the  date 
of  issue  and  presentation,  at  the  rate  of  8 
per  cent  per  annum. 

After  the  completion  of  the  work  by  Hogan 
and  its  acceptance  by  the  city  authorities, 
an  ordinance  was  passed  apportioning  the 
coet  to  the  various  lots  and  directing  the 
issue  of  tax  bills  against  the  same.  This 
ordinance  provided  that  the  tax  bills  should 
draw  interest  after  30  days  from  their  re- 
spective dates  at  the  rate  of  8  per  cent  per 
annum. 

Plaintiff  offered  to  prove  by  the  contractor 
that  the  original  tax  bill  against  the  Central 
National  Bank  was  presented  by  him  to  one 
of  the  defendants  In  person  and  payment 
thereof  demanded,  within  10  days  after  the 


date  of  said  original  tax  bill,  and  payment 
was  refused ;  but  the  court  held  that  no  de- 
mand was  necessary,  under  the  ordinance, 
and  declined  to  hear  the  evidence,  so  no  proof 
in  regard  to  a  demand  was  Introduced  by 
either  party. 

Defendants,  at  the  conclusion  of  the  testi- 
mony, asked  the  court  to  sustain  a  demurrer 
to  the  evidence,  which  was  refused.  A  dec- 
laration of  law  was  also  asked  by  the  de- 
fendants setting  out  that  the  plans  and  spec- 
ifications adopted  by  the  ordinance  under 
which  bids  were  invited  provided  that  the 
first  course  of  local  hard  brick  should  be 
rolled  once  with  the  city  roller,  and  tbat  said 
ordinance  further  provided  that  the  cost  of 
advertising  and  superintending  the  work  on 
the  part  of  the  dty  should  be  included  in  the 
tax  bills  to  be  issued  to  the  contractor,  and 
tliat  the  entire  work  should  be  paid  for  by 
spedal  assessments  against  the  abutting  prop- 
erty; but  that  the  contract  entered  into 
with  Hogan  after  the  work  was  let  to  him 
provided  that  the  first  course  of  bard  brick 
should  be  rolled  by  a  roller  to  be  designated 
by  the  city  engineer  and  furnished  by  the 
city,  and  that  only  the  last  course  of  vitri- 
fied brick  should  be  rolled  with  the  d^  roll- 
er, and  that  said  contract  did  not  require  the 
contractor  to  pay  the  cost  of  superintending 
the  work  on  the  part  of  the  city  or  the  costs 
of  advertising,  and  to  accept  tax  bill  in  pay- 
ment for  the  same,  and  if  the  court  should 
find  that  the  contract  was  more  favorable 
to  and  less  burdensome  upon  the  contractor, 
and  that  the  work  could  be  done  by  him  at 
less  expense  than  under  the  plans,  specifica- 
tions, and  terms  prescribed  in  the  ordinance 
calling  for  bids  for  said  work,  and  under 
which  bids  wOTe  submitted,  the  tax  bill  sued 
on  was  void  and  the  finding  should  be  for 
the  defendants.  Another  declaration  of  law 
on  the  part  of  the  defendants  declared  tbat 
there  was  no  evidence  that  the  tax  bill  was 
ever  presented  to  the  owner  of  the  property, 
and  plaintiff  in  no  evoit  could  recover  any 
Interest  on  said  tax  bill.  The  court  was  fur- 
ther asked  to  declare  that  the  amended  tax 
bill  sued  on  could  not  in  any  event  bear 
interest  except  from  the  date  of  its  issue, 
and  the  fact  that  a  prior  tax  bill  was  issued 
against  the  Central  National  Bank  would 
not  authorize  the  court  to  award  interest  in 
this  case  prior  to  the  date  of  the  tax  bill 
sued  on,  even  if  the  court  should  find  said 
amended  tax  bill  to  be  valid.  The  court  re- 
fused to  give  any  of  these  declarations  of 
law. 

The  court  found  the  issues  for  the  plaintltt 
and  rendered  a  special  judgment  against  the 
defendants'  property  for  the  full  amount  of 
the  amended  tax  bill,  with  interest  thereon 
at  the  rate  of  8  per  cent,  per  annum,  from 
30  days  after  the  date  of  the  original  tax  bill. 

W.  M.  Williams,  for  appellants.  Moutgom 
ery  &  Montgomery,  J.  W.  Cosgrove,  and  John 
Cosgrove,  for  respondent 
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ROT,  C.  (after  stating  tbe  facts  as  above). 
[1]  It  Is  conceded  tliat  proceedings  to  charge 
abutting  property  with  the  cost  of  street  im- 
provements are  in  Invitum,  and  that  substan- 
tial compliance  -with  the  statute  must  be 
shown  In  order  to  bind  the  property. 

[2]  It  la  also  true  that  the  city  council 
cannot  make  a  valid  contract  for  the  im- 
provements different  in  its  terms  from  those 
contained  in  the  speciflcations  and  adver- 
tisement for  competitive  bids. 

I.  Appellants  contend  that  the  provision 
in  tbe  contract  for  tbe  use  of  tbe  small  roller 
on  the  first  course  of  brick  Invalidated  tbe 
contract  It  is  true  that,  at  the  time  the 
specifications  were  drawn,  the  city  had  only 
one  roller,  the  seven-ton  one.  But  before 
those  speciflcations  were  adopted  by  the 
city  council,  to  wit,  on  July  2d  or  5th,  the 
city  engineer,  in  pursuance  of  verbal  au- 
thority from  tbe  mayor  and  the  members  of 
the  city  council,  bought  for  tbe  city  the  small 
roller.  On  July  18th  thereafter  the  city 
council  adopted  the  speciflcations.  At  that 
time  tbe  city  owned  two  rollers.  Either  one 
of  them  could  very  well  be  called  the  "dty 
roller."  It  is  not  necessary  in  this  case  for 
tbe  plaintiff  to  show  that  the  city  bad  legally 
acquired  the  title  to  the  small  roller.  It  is 
sufficient,  for  the  purposes  of  this  case,  that 
at  the  time  of  the  adoption  of  the  specifica- 
tions the  city  had  possession  of  the  roller, 
claiming  It  as  its  own.  At  the  time  the  bids 
were  made,  all  parties  understood  that  the 
contract  was  to  be  let  on  the  basis  that 
the  small  roller  was  to  be  used  on  the  first 
course  of  brick,  and  the  larger  one  on  the 
last  course. 

[3]  It  is  well  established  law  that  in  the 
construction  of  laws,  ordinances,  and  con- 
tracts, they  are  to  be  construed  so  as  to  up- 
bold  their  validity,  where  their  language 
will  permit,  as  against  a  construction  which 
will  invalidate  them.  Wiggins  Ferry  Co. 
V.  C.  4  A.  R.  R.  Ca,  328  Mo.  224,  27  S. 
W.  568,  30  S.  W.  430;  Glover  v.  A.  C.  Ins. 
&  Sec.  Co.,  130  Mo.  173,  32  S.  W.  302;  Se- 
dalla  ex  rel.  v.  Smith,  206  Mo.  346,  loc.  cit 
363,  104  S.  W.  15,  and  cases  cited. 

[4]  There  la  no  reason  why  the  same  rule 
should  not  be  applied  in  the  construction  of 
the  language  of  the  speciflcations  which  by 
the  terms  of  the  contract  were  made  a  part 
of  it. 

[5]  If  that  language  be  construed  to  mean 
that  the  flrst  course  of  brick  as  well  as  the 
second  should  be  rolled  with  the  larger  rol- 
ler, it  would  invalidate  the  contract  based 
on  those  specifications.  If  it  be  construed 
to  mean  that  the  small  roller  should  be  used 
on  the  first  course,  it  would  validate  that 
contract  So  far  as  the  language  of  the  spec- 
ifications is  concerned,  it  applies  to  one 
roller  as  well  as  to  the  other,  for  they  were 
lioth  "city  rollers"  at  the  time  of  the  adop- 
tion of  the  speciflcations  and  at  the  time 
of  the  advertisement 


There  is  another  reason,  and  iierhaps  tbe 
main  one,  why  the  advertisement  should  be 
construed  to  contemplate  the  use  of  the 
smaller  roller  on  the  flrst  course  of  brick. 
It  was  the  imderstanding  of  all  parties  tliat 
the  smaller  roller  was  to  be  SO  used. 

[I]  It  is  true  that  there  was  evidence  both 
ways  as  to  whether  Mr.  Stanmierjohn  bo 
understood  It;  but  the  fact  waa  fonnd 
against  appellants  by  the  trial  court  and  to 
not  open  for  consideration  here. 

In  Cole  y.  Skralnka,  105  Mo.  303,  loc  cit 
311,  16  S.  W.  491,  492,  Judge  Black,  hi  con- 
sidering this  question,  says:  "There  was 
no  deception  or  misunderstanding,  and  the 
contract  Is  Just  what  the  council  intended  It 
should  be.  In  view  of  all  these  clrcumstauc- 
es,  it  must  be,  and  is  now,  held  that  tbe  coo- 
tract  conforms  to  the  ordinance." 

[7]  II.  The  fact  tliat  the  city  paid  abont 
25  per  cent  of  the  cost  of  tbe  ImproTement 
while  the  ordinance  provided  that  tbe  con- 
tractor should  accept  special  tax  bills  for 
the  oitire  cost,  does  not  invalidate  the  tax 
bill.  Tbe  mere  fact  that  one-fourth  ot  tbe 
appellants'  burden  is  graciously  lifted  from 
their  shoulders  is  no  reason  why,  the  other 
three-fourtlis  should  be  thrown  upon  those 
who  ought  not  to  bear  it  State  ex  reL  v. 
Flad,  26  Mo.  App.  503. 

[I]  III.  The  estimate  made  by  the  city  en- 
gineer is  not  a  vague  and  uncertain  thing. 
In  the  flrst  place,  the  engineer  therein  says: 
"In  compliance  with  my  duty  as  city  oi- 
glneer,  I  have  computed  the  cost  of  paving 
Fifth  street  •  *  •  and-  find  that  the 
work  should  be  done  at  a  cost  not  to  exceed 
$1.47  per  square  yard."  That  langnage 
shows  that  the  engineer  had  "compated  tbe 
cost"  We  win  not  conclude  that  after  com- 
puting that  cost,  he  threw  the  result  of  bis 
computation  away  and  fixed  a  maximum 
amount  having  no  reference  to  the  result 
of  his  computation  or  to  the  actual  cost 
The  plain  meaning  of  the  language  used  1» 
that  he  estimated  that  It  would  cost  $1.47 
per  cubic  yard,  and  that  It  might  cost  less, 
but  should  not  cost  more. 

In  the  case  o;f  City  of  BoonvUle  y.  Bogers, 
lis  Mo.  App.  142,  loc.  dt  160,  101  S.  W. 
1120,  1123,  It  is  said:  "To  merely  say  that 
tbe  costs  of  making  a  given  improvement 
will  not  exceed  $300  affords  little  Informa- 
tion to  a  city  council  In  letting  a  contract 
for  its  construction.  It  does  not  amount  to 
an  approximation  otf  the  cost  of  constmctioD, 
only  a  limit  to  the  cost"  The  language  ot 
the  estimate  In  this  case  aa  above  shown, 
does  far  more  than  merely  state  that  tb* 
costs  will  not  exceed  $1.47  per  square  yard. 

To  "estimate"  anything  is  defined  to  be 
the  fixing  of  the  worth  or  value  roogbly 
or  in  a  general  way,  sometimes  from  imper- 
fect data." 

We  think  the  estimate  was  saffidait 

[8]  IV.  It  Is  claimed  that  Capt  Bavoiel 
was  not  city  engineer  for  the  reason  that 
no  ordinance  was  shown  in  evideiioe  creat- 
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ing  such  office,  and  that  there  can  be  no 
officer  de  facto  where  there  Is  no  de  Jure 
office.  We  cannot  nnqualifledly  agree  to 
that  proposition.  The  statute  does  not  cre- 
ate the  office  of  dty  engineer.  Section  676S, 
R.  S.  1890,  gives  the  mayor  power,  with 
the  consent  of  the  council,  to  appoint  "a 
street  commissioner  and  such  other  officers 
as  he  may  be  authorized  by  ordinance  to 
appoint."  Subdivision  8  of  section  5858  re- 
quired the  city  engineer  or  other  proper  offi- 
cer to  make  the  estimate.  There  can  be  no 
dQubt  then  that  the  city  council  had  the 
power  to  create  the  office  of  city  engineer. 
Capt  Ravenel  had  acted  as  such  city  engi- 
neer for  the  period  of  8  or  10  years.  He 
was  recognized  as  such  officer  by  the  city 
council  in  the  ordinances  concerning  this  Im- 
provement. Every  one  connected  with  the 
city  government  for  that  long  period,  and 
every  one  concerned  in  city  matters  where- 
in the  engineer's  services  were  necessary, 
were  evidently  under  the  Impression  not  only 
that  there  was  an  office  of  city  engineer, 
but  that  Ravenel  was  such  officer. 

Now,  the  objection  is  made  that,  because 
no  ordinance  is  shown  creating  such  office, 
the  foundation  has  fallen  from  under  these 
tax  bills.  Such  a  result  is  a  non  sequltnr. 
The  case  of  Adams  v.  Llndell,  6  Mo.  App. 
197,  adopted  and  approved  by  this  court  on 
appeal  in  72  Mo.  198,  loc.  clt.  202,  was  a  pro- 
ceeding on  a  special  tax  bill.  The  court  said: 
"If  the  citizen  Is  in  no  way  in  fault,  if  in 
his  dealings  he  trusts  to  the  nonlegal  author- 
ities tn  whom  all  believe,  his  rights  are  not 
to  be  destroyed.  When  be  Is  in  fault,  the 
case  is  different.  But  when  he  himself  meets 
all  legal  requirements,  it  is  evident  that  the 
necessity  which  creates  the  rule  of  valida- 
tion may  exist  in  precisely  the  same  way 
and  degree  where  there  Is  no  legal  office  as 
where  there  is  merely  no  legal  officer;  and 
It  is  further  evident  that  to  apply  the  prin- 
ciple to  cases  where  there  is  no  l^al  office 
Is  taking  no  new  or  further  step." 

That  case  was  followed  and  approved  in 
Perkins  v.  Fielding,  119  Mo.  149,  loc.  clt  150, 
24  S.  W.  444,  27  8.  W.  1100,  and  Hllgert  v. 
Paving  Co.,  107  Mo.  App.  385,  81  S.  W.  496. 
[101  V.  It  was  declared  in  the  ordinance 
under  which  proposals  were  asked  that  the 
tax  bills  should  be  issued  under  and  in  ac- 
cordance with  the  charter  and  ordinances 
of  the  city.  A  general  ordinance  was  then  in 
force  providing  for  interest  upon  such  spe- 
cial tax  bills  30  days  after  the  date  of  their 
issue  and  presentation.  The  ordinance  adop^ 
ed  after  the  work  was  completed  directed 
that  the  tax  bills  sued  on  should  bear  inter- 
est 30  days  from  their  date  without  reference 
to  a  demand. 

Appellant  insists  that  such  provision  in 
the  latter  ordinance  gave  the  contractor  an 
advantage  over  other  bidders.  All  the  bid- 
ders were  on  equal  terms  in  that  respect 
Such  a  provision  was  not  contained  in  the 


contract  with  Hogan.  That  ordinance  was 
passed  after  the  work  was  done;  hence  could 
not  have  been  an  Inducement  to  Hogan  to 
make  the  bid  or  enter  into  the  contract 

[11]  Now,  the  law  presumes  that  the  resi- 
dents of  a  dty  are  aware  of  the  provisions 
of  its  ordinances.  Palmyra  v.  Morton,  25  Mo., 
loc.  clt  697. 

[12]  The  special  ordinance  providing  for 
the  issuing  of  these  special  tax  bills  was 
passed  December  11,  1899,  and  provided  they 
should  bear  interest  after  30  days  from  their 
respective  dates  at  8  per  cent,  per  annum. 
The  8  per  cent  was  not  any  part  of  the  com- 
pensation for  the  work.  It  was  Interest — 
compensation  for  the  use  of  the  contractor's 
money  after  it  was  due  and  should  have  been 
paid.  The  payment  of  the  tax  bill  within 
30  days  from  its  date  would  have  avoided 
any  interest 

The  Kansas  City  Court  of  Appeals  held, 
in  Galbreath  v.  Newton,  45  Mo.  App.  312,  loc. 
clt  323,  that  plaintiff  was  entitled  to  interest 
from  the  date  of  the  original  tax  bill.  It  is 
true  that  in  St  Joseph  ex  rel.  v.  Forsee,  110 
Mo.  App.,  loc  cit  242,  84  S.  W.  1138,  it  was 
held  that  the  use  of  the  word  "Interest"  in  the 
statute  then  under  conftderation  was  a  mis- 
nomer, and  that  It  was  a  penalty,  and  not  in- 
terest and,  being  a  penalty,  was  not  recov- 
erable on  an  amended  tax  bill  for  the  period 
prior  to  the  date  of  the  amended  tax  bill. 

That  case  cited  City  of  St  Louis  v.  Allen, 
53  Mo.  57;  Bank  v.'  Woesten,  176  Mo.  60,  75 
S.  W.  464;  Tipton  v.  Norman,  72  Mo.  380; 
Eyerman  v.  Blaksley,  78  Mo.  145.  An  exami- 
nation of  those  cases  shows 'that  this  court 
held  that  there  may  be  a  provision  for  either 
Interest  or  a  penalty  or  both  in  case  of  non- 
payment A  penalty,  being  enforceable  only 
strictissimo  Jure,  would  not  relate  back  to 
the  date  of  the  original  tax  bill.  The  provi- 
sion in  this  case  for  8  per  cent  Interest  from 
30  days  from  the  date  of  the  bill  is  clearly, 
as  stated  in  the  statute.  Interest,  and  not  a 
penalty,  and  no  good  reason  appears  for  not 
holding  that  it  relates  back  to  the  date  of 
the  original  bill. 

The  ordinance  under  which  these  tax  bills 
were  Issued  provided  that  they  should  bear 
Interest  nt  8  per  cent  from  their  respective 
dates. 

[13]  The  statute  authorizes  such  an  ordi- 
nance, and  we  hold  that  the  tax  bill  bore  in- 
terest from  30  days  after  the  date  of  the 
original  bill. 

The  Judgment  of  the  trial  court  herein  is 
affirmed. 

BOND,  C,  dissents. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  Is  adopted  as  the  opinion  of  the 
court 

On  Motion  for  Rehearing. 
[14]  Onr  attention  has  been  called  to  the 
fact  that  the  Jndgmoit  provides  that  it  shall 
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bear  8  per  cent  Interest  from  the  date  of  Its 
rendition,  and  to  Gllsonite  Co.  t.  St  Lonls 
Fair  Ass'n,  231  Mo.,  loc.  clt  603,  132  S.  W. 
657,  holding  that  It  Is  error  for  the  judgment 
to  call  for  more  than  6  per  cent  interest 
from  Its  rendition.  In  that  case  the  Judg- 
ment was  reversed  and  the  cause  remanded, 
with  direction  to  enter  up  Judgment  as  of  the 
date  of  the  original  Judgment,  but  at  6  per 
cent  In  this  case  the  motion  for  a  new 
trial  did  not  call  attention  to  that  point  and 
there  was  no  motion  in  arrest,  so  that  the 
attention  of  the  trial  court  was  not  called  to 
it  We  wUl  not  therefore  reverse  the  Judg- 
ment but  we  modify  it  here  so  that  it  shall 
bear  Interest  at  6  per  cent,  per  annum  from 
its  original  rendition  until  paid. 

With  the  foregoing  modification,  the  judg- 
ment is  affirmed. 


RANKIN  v.  BATES  COUNTY  INV.  CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec  19.  1911.) 

CoBPOBATioNs  (I  401*) — Acts  of  Obiioebs— 

Vauditt. 

A  corporation  beCame  the  owner  by  as- 
signment from  a  bank  of  notes  and  a  deed  of 
trust  securing  them.  The  president  of  the 
bank  was  also  the  president  of  the  corpora- 
tion, and  he  acquired  the  legal  title  under  fore- 
closure, and  conveyed  the  property  to  the  wife 
of  the  grantor  in  the  deed  of  trust,  and  she 
conveyed  It  to  the  corporation.  Thereafter  the 
president  of  the  corporation  without  any  con- 
sideration surrendered  the  lien  of  the  corpora- 
tion in  favor  of  the  bank.  Held,  that  the  act 
of  the  president  in  surrendering  the  lien  was 
unauthorised. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {|  1363,  1364;  Dec.  Dig.  S 
401.»] 

Appeal  from  Circuit  Court,  Bates  County; 
W.  H.  Martin,  Special  Judge. 

Action  by  George  C.  Rankin,  as  successor 
of  B.  C.  Vandagrift  receiver  of  the  Bates 
National  Bank,  against  the  Bates  County 
Investment  Company  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed- 

This  action  was  brought  to  declare  a  gen- 
eral warranty  deed  to  be  a  mortgage.  In 
1893  the  defendant  J.  A.  Patterson  owned  a 
large  tract  of  land  in  Bates  county,  subject 
to  incumbrances  of  $8,000  to  insurance  com- 
panies, and  some  interest  On  September 
27th  of  that  year  he,  with  his  wife,  defendant 
Cora  A.  Patterson,  executed  a  deed  of  trust 
on  the  land  to  secure  the  payment  of  two 
notes  and  their  renewals,  one  for  $3,000  and 
the  other  for  $3,800,  both  payable  to  the 
Bates  County  Bank,  which  was  on  September 
4,  1902,  reorganized  as  a  national  bank  under 
the  name  "Bates  National  Bank."  In  June, 
1897,  the  Bates  County  Investment  Company 
was  incorporated.  The  stockholders  in  the 
investment  company  and  in  the  bank  were 


practically  the  same.  The  capital  of  the  in- 
vestment company  was  furnished  by  the  re- 
duction of  the  capital  stock  of  the  bank  to 
the  extent  of  $50,000,  and  that  much  of  the 
assets  of  the  bank,  including  the  two  notes 
above  mentioned,  was  turned  over  to  the 
Investment  company  as  its  capital  stock.  The 
investment  company  was  organized  as  prac- 
tically a  subsidiary  corporation  to  the  bank, 
to  handle  items  of  business  which  the  bank 
was  not  authorized  under  its  charter  to  con- 
duct It  Is  agreed  by  the  parties  that  the 
Bates  National  Bank,  on  its  organization, 
succeeded  to  all  the  rights,  assets,  and  busi- 
ness of  the  Bates  County  Bank.  F.  J.  Ty- 
gard  was  president  of  the  Bates  County  Bank 
until  it  was  succeeded  by  the  Bates  National 
Bank,  of  which  he  was  president  until  it 
was  placed  in  a  receiver's  hands  September 
20,  1906.  He  was  also  president  and  general 
manager  of  the  investment  company  from  its 
organization  until  in  January,  1906.  The  in- 
vestment company  and  the  bank  did  business 
in  the  same  building,  using  the  same  vault 
but  keeping  their  papers  in  a  general  way 
separate  in  the  vault  After  the  execution 
of  the  deed  of  trust  to  the  bank.  Judg- 
ments were  rendered  against  J.  A.  Patterson, 
amounting  to  several  thousand  dollars,  which 
became  junior  liens  on  the  land.  In  order 
that  a  sale  might  be  made  of  a  portion  of 
the  land  clear  of  the  Judgment  liens,  in 
1897,  while  the  investment  company  was 
still  holdUig  the  notes  for  $6,800,  Patterson 
and  Tygard  entered  into  an  arrangement  by 
which  Tygard  bought  the  land  at  a  fbredo- 
sure  sale  under  the  deed  of  trust  for  an  ex- 
pressed consideration  of  $100,  but  which  was 
in  fact  not  paid.  Tygard  then  conveyed  to 
Cora  O.  Patterson  a  part  of  the  land  whidi 
she  at  once  conveyed  to  other  parties  for  $9,- 
976,  which  was  applied  in  paymmt  of  the 
senior  incumbrances  to  the  insurance  com- 
pany. 

On  September  8,  1896,  while  the  legal  title 
to  the  remaining  land  was  in  Tygard,  in  or- 
der that  the  Pattersons  should  procure  a 
loan  of  $3,300  on  it  from  the  county  to  pay 
the  investment  company  on  account  of  Pat- 
terson's indebtedness  to  it  Tygard  conveyed 
the  land  to  Cora  O.  Patterson,  who  borrowed 
the  money,  executing  a  mortgage  to  the  coun- 
ty, and  immediately,  with  her  husband,  exe- 
cuted a  general  warranty  deed,  dated  October 
3,  1898,  conveying  the  land  to  the  investment 
company,  for  the  expressed  consideration  of 
$1.  At  the  time  of  the  organization  of  the 
Investment  company,  Patterson  was  Indebted 
to  the  bank.  In  addition  to  the  $6,800,  to  the 
amount  of  about  $5,000,  and  the  amount  of 
his  indebtedness  to  the  bank  varied  at  times 
from  that  time  on  to  the  time  of  the  appoint- 
ment of  the  receiver  of  the  bank,  when,  as 
plaintiff  claims,  it  amounted  to  $5,614.83.  For 
about  $3,000  of  this  amount  the  bank  held 
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chattel  mortgage  aecnrity.  At  the  time  of  the 
trial  Tygard  was  under  guardianship  as  a 
person  of  unsound  mind.  Patterson  testified 
that  the  deed  from  his  wife  and  himself  to 
the  Inyestment  company  was  made  under  an 
agreement  between  Tygard  and  himself  that 
the  deed  was  to  be  held  as  a  mortgage  to 
secure  the  bank  in  the  notes  then  in  the  bank 
and  their  renewals,  and  that  the  deed  was 
made  to  the  investment  company  because  the 
bank  could  not  carry  real  estate  as  security. 
The  defendant  objected  to  this  testimony  on 
the  ground  that  Tygard  was  insane,  and  Pat- 
terson was  the  other  party  to  the  agreement, 
and  could  not  testify.  The  court  sustained 
the  objection,  but  the  plaintiff  saved  no  ez> 
ceptlons  to  the  ruling. 

The  following  instrument  was  read  in  evi- 
dence, and  was  admitted  to  be  in  the  hand- 
writing  of  F,  J.  Tygard:  "F.  J.  Tygard, 
Prest  J.  B.  Newberry,  Vice  Prest  J.  C. 
Clark,  Sec'y.  &  Treas.  Bates  County  Invest- 
ment Co.  Capital  $50,000.  Abstracts  of  title 
to  aU  lands  in  Bates  County.  Loans  made  on 
real  estate  and  choice  securities  for  sale. 
Butler,  Mo.,  Oct  1,  1901.  Whereas,  Jno.  A. 
Patterson  is  now  Indebted  to  the  Bates  Coun- 
ty Bank  in  the  sum  of  $6,674.70,  and  whereas 
this  Co.  holds  a  Wt.  deed  from  said  Patter- 
son for  550  acres  of  land  at  an  estimated 

value  of  $ ,  and  whereas  the  Interest 

of  this  Co.  and  of  the  Bates  Co.  Bk.  are 
closely  connected,  It  is  therefore  understood 
and  agreed  that  this  Co.  holds  the  land  above 
referred  to  in  trust  as  follows:  First,  for  the 
benefit  of  said  Bates  County  Bank  to  secure 
Indebtedness  of  said  J.  A.  Patterson  for  amt 
of  $6,674.70.  Bates  County  Inv.  Co.  by  F. 
J.  Tygard,  Pt.  Copy  of  this  delivered  to 
Bates  Co.  Bank  &  held  in  Coll.  pkgs."  And  a 
copy  of  it  was  kept  among  the  collateral 
secnrltles  of  the  bank  from  its  date. 

The  plaintiff  read  in  evidence  a  memoran- 
dTun  in  a  book  kept  among  the  archives  of 
the  bank,  in  the  handwriting  of  Tygard,  dat- 
ed December  9,  1897,  containing  a  list  of  the 
Patterson  land  with  the  following  written 
under  the  list:  "Containing  in  all:  All  of 
above  lands  sold  this  day  &  bot  by  F.  J. 
Tygard  for  bank  for  $100.  Prior  liens  on 
above  lands:  Mch.  12/9&— I  bot  at  sheriffs 
sale  for  the  bank  for  $25.00  all  of  the  land 
described  on  p.  23  &  also  W.  1/2  lot  23  S. 
5,  89,  82.  Oct  7/98— Patterson  gave  us  trust 
deed  on  W.  1/2  of  lot  9  N.  W.  6,  39,  32.  B. 
1/2  lot  23,  6,  39,  32,  for  $169." 

On  November  1, 1906,  there  was  realized  on 
a  sale  of  a  iwrtlon  of  the  land  a  net  amount 
of  $3,282.54,  which,  by  agreement  was  deliv- 
ered to  the  Farmers'  Bank  of  Bates  County, 
defendant,  to  await  the  result  of  this  suit. 
Of  that  amount  the  sum  of  $2,500  was  loaned 
the  Investment  company  on  a  deed  of  trust 
under  an  agreement  of  the  parties  to  the 
suit  that  it  should  depend  on  the  result  of 
this  suit;  and  the  sum  of  $784.54  remains 
still  with  the  Farmers'  Bank.    The  decree 


found  in  favor  of  the  Investment  company 
allowing  it  a  prior  lien  for  $3,854.15,  the  bal- 
ance of  the  $6,800  debt  against  the  funds  in 
the  Farmers'  Bank  and  against  the  unsold 
lands.  Subject  to  the  foregoing  liens,  the  re- 
ceiver of  the  Bates  National  Bank  was  de- 
creed a  lien  on  all  the  unsold  land  for  the 
amount  of  $5,614.83.  There  are  other  feattires 
of  the  decree  which  it  is  unnecessary  to  set 
out  here. 

John  A.  Eaton,  B.  H.  McYey,  and  W.  O. 
Jackson,  for  appellant  John  S.  Francisco 
and  D.  0.  Chastain,  for  respondents. 

ROY,  C.  (after  stating  the  facts  as  above). 
1.  It  stands  conceded  that  the  Investment 
company  on  its  organization  became  the  own- 
er by  assignment  from  the  bank  of  the  two 
notes  for  $3,000  and  $3,800,  respectively,  se- 
cured by  the  Patterson  deed  of  trust  It  is 
not  pretended  that  any  consldjeration  was 
ever  paid  by  the  bank  to  the  Investment  com- 
pany as  an  inducement  for  the  surrender  of 
its  lien  on  the  land  in  favor  of  the  bank. 
When  Tygard  acquired  the  legal  title  under 
the  foreclosure,  he  paid  nothing,  and,  under 
the  law,  held  it  as  surety  for  the  $6,800  note 
due  the  investment  company  of  which  he  was 
president  He  had  no  right  ss  between  the 
parties  here  concerned,  to  agree  that  the  lien 
of  the  Investment  company  should  be  subject 
to  the  bank's  claims.  The  conveyance  by  Ty- 
gard to  Cora  O.  Patterson  and  from  her  to 
the  investment  company  only  strengthened 
that  company's  position,  as  it  then  held  the 
legal  title  in  addition  to  its  lien.  Tygard  had 
no  power  to  agree,  either  orally  or  in  writ- 
ing, that  the  Hen  of  the  investment  company 
should  be  made  subordinate  to  the  bank's 
claims.  He  could  not  give  away  the  com- 
pany's property,  or  the  securities  for  its 
choses  in  action. 

In  Brlnkerhoff  Zinc  Co.  v.  Boyd,  192  Mo., 
loc  dt  612,  91  S.  W.  526,  Judge  VaUiant 
speaking  on  this  subject  said:  "It  is  suffi- 
cient to  say  that  they  were  trustees  for  the 
management  and  care  of  the  property  of  the 
corporation,  and,  whilst  they  had  the  right  to 
deal  with  it  In  a  business  way,  it  did  not  be- 
long to  them  in  their  own  right  and  they 
could  not  give  It  away."  It  was  said  by 
Judge  Lurton  in  Germanla  Safety  Vault  & 
Trust  Co.  v.  Boynton,  71  Fed.  797,  19  C.  C. 
A.  118:  "The  general  presumption  in  favor 
of  such  officers  of  a  corporation  might  sup- 
port a  disposition  of  the  securities  for  any 
apparent  corporate  purpose,  but  that  pre- 
sumption does  not  extend  so  far  a«  to  Justify 
one  who  accepts  such  securities  in  payment 
of,  or  as  security  for,  the  private  obligation 
of  the  officer." 

This  proposition  is  so  elementary  that  we 
deem  It  unnecessary  to  cite  further  authori- 
ties. There  is  no  pretense  that  Tygard  had 
any  authority  by  resolution  of  the  board  of 
directors  to  thus  surrender  the  company's 
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rlghte.    This  conclaslon  determines  all  tbe 
other  questions  Involved. 
The  Judgment  Is  affirmed. 

BOND,  C,  sitting  in  No.  2  when  this  case 
was  argued,  concurs. 

PER  CURIAM.  The  foregoing  opinion  Is 
adopted  as  the  opinion  of  the  court  All  the 
Judges  concurring. 


STATE  V.  McBROOM. 
/     {Supreme  Court  of  Miasouri.    Division  No.  2. 
Dec.  19,  1911.) 

1.  Cbihinai.  Law  (|  770*)— Submissiow  of 
Issues. 

In  a  prosecution  for  crime,  every  issuable 
fact  essential  to  the  state's  case  must  be  sub- 
mitted to  the  jury. 

[Ed.  Note. — For  other  cases,  see  CrimlDal 
Law,  Cent.  Dig.  |  1806;   Dec.  Dig.  |  770.»] 

2.  CanaNAi,  La w  ( 8 1202* )  — UNLAWFai,  Pub- 
chase  or  Goods  fbom  iNrANT  —  Instbuo- 
TiONS — Second  Conviction. 

Under  Rev.  St.  1900,  {  4746,  mailing  it  un- 
lawful for  pawnbrokers,  etc.,  to  receive  goods 
from  a  minor  without  written  consent  of  such 
minor's  parents  or  guardian,  and  under  sec- 
tion 4747,  authorizing  increased  punishment  on 
a  second  conviction  under  section  4746,  and 
under  an  indictment  charing  in  one  count  the 
offense  described  by  section  4746,  and  a  prior 
conviction,  an  instruction  that  on  finding  a 
former  conviction,  and  also  finding  accused 
guilty  of  the  present  offense  charged,  he  should 
be  convicted  and  punished  by  imprisonment  for 
not  less  than  two  nor  more  than  three  years, 
the  punishment  prescribed  by  section  4747  was 
erroneous  as  compelling  a  conviction  under 
section  4747,  or  an  absolute  acquittal,  prevent- 
ing a  conviction  under  section  474G,  though  the 
state's  evidence  of  a  former  conviction  was  not 
controverted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3260-3265;  Dec.  Dig.  I 
1202.»] 

3.  Cbikinal  Law  (S  1178*)— AppeaIt— Anins- 

SIONB   BT  O0UN8KI«— BFraOT. 

That  accused's  counsel  admitted  in  his 
brief  and  on  argument  that  accused  was  for- 
merly convicted  does  not  so  far  bind  accused 
as  to  render  the  error  in  the  instruction  harm- 
less. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {8  3011-3013;  Dec.  Dig.  { 
1178.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty; Joseph  J.  Williams,  Judge. 

Robert  J.  McBroom  was  convicted  of  buy- 
ing goods  from  a  minor  without  consent  of 
parents  or  guardians,  and  he  appeals.  Re- 
versed and  remanded. 

R.  A.  Frazler  and  Frank  Dietrich,  for  ap- 
pellant Elliott  W.  Major,  Atty.  Gen.,  and 
John  M.  Atkinson,  Asst  Atty.  Gen.,  for  the 
State. 

FERRISS,J.  [1,a  Defendant  was  convict- 
ed in  the  circuit  court  of  Jefferson  county 
under  sections  4746  and  4747,  R.  S.  1909, 
which  read  as  follows: 


"Sec.  4746.  Any  pawnbroker,  Jnnk  dealer, 
dealer  in  second  hand  goods  or  merchant 
who  shall  buy,  receive  or  take  any  personal 
property,  goods,  wares  or  merchandise,  other 
than  agricultural  products,  of  any  value  from 
any  minor,  or  have  In  bis  possession  any 
personal  property,  goods,  wares  or  merchan- 
dise, so  had  and  obtained  without  the  con- 
sent of  such  minor's  parents  or  gnardians, 
had  in  writing,  shall,  upon  conviction,  be 
punished  by  imprisonment  in  the  county 
Jail  not  less  than  three  months  nor  more 
than  five  months,  or  by  fine  of  not  less  than 
one  hundred  dollars  or  more  than  five  hun- 
dred dollars,  or  by  both  such  fine  and  Im- 
prisonment. 

"Sec.  4747.  For  a  second  offense  and  con- 
viction under  section  4746,  the  punishment 
shall  be  Imprisonment  for  not  less  than  two 
years  or  more  than  three  years  in  the  pen- 
itentiary." 

The  indictment  charged  the  commission  of 
the  offense  defined  in  section  4746,  and  also, 
in  the  same  count  in  the  Indictment,  alleged 
a  prior  conviction  of  a  similar  offense:  The 
state  introduced  evidence  tending  to  prove 
the  prior  conviction,  and  also  the  present 
offense  charged  In  the  indictment 

The  court  instructed  the  Jury,  in  sab- 
stance,  that  if  they  found  the  former  convle- 
tion  and  punishment,  and  also  found  the  de- 
fendant guilty  of  the  present  offense  charged 
in  the  indictment,  "then  yon  will  find  the 
defendant  guilty  as  he  Is  charged  In  the 
first  count  of  the  indictment  and  will  fix  hia 
punishment  for  the  same  at  imprisonment  in 
the  penitentiary  for  not  less  than  two  years 
nor  more  than  three  years." 

The  Jury  returned  the  following  verdict: 
"We,  the  Jury,  in  the  case  of  state  of  Mis- 
souri against  Robert  J.  McBroom,  find  the 
defendant,  Robert  J.  McBroom,  guilty  as  he 
Is  charged  in  the  first  count  of  the  indict- 
ment and  we  fix  his  punishment  for  the 
same  at  imprisonment  in  the  penitentiary  for 
a  term  of  two  years." 

The  trial  was  had  on  the  first  count  of 
the  Indictment  only,  which,  as  stated  above, 
charged  both  the  present  offense  and  for- 
mer conviction.  The  defendant  complains 
that  the  instruction  given  by  the  court  com- 
pelled the  Jury  to  either  convict  the  defend- 
ant under  section  4747  or  to  acquit  alto- 
gether. It  is  further  claimed  that  the  Jniy 
should  have  been  allowed  to  say  whether  or 
not  the  defendant  was  guilty  of  the  present 
offense.  Independent  of  the  finding  on  the  al- 
legation of  former  conviction.  This  objec- 
tion is  well  taken.  The  plea  of  not  guilty 
pute  In  Issue  every  allegation  of  the  indict- 
ment and  it  is  for  the  Jury  to  say  In  « 
case  of  this  kind  whether  or  not  the  allesa- 
tion  of  prior  conviction  has  been  sustained 
by  the  proof.  If  the  Jury  should  find  that 
such  allegation  is  not  sustained,  and  sboold 
also  find  the  defendant  guilty  of  the  present 
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Offense  charged,  then  the  punishment  woold 
be  under  section  4746.     If  the  Jury  should 
find  the  defendant  guilty  of  the  present  of- 
fense charged,  and  also  find  that  the  allega- 
tion of  the  former  conviction  has  been  sus- 
tained, then  the  punishment  should  be  under 
section  4747.     The  instruction  In  this  case, 
however,  gave  the  Jury  no  alternative.     It 
will  not  do  to  say  that  the  evidence  of  the 
former  conviction  was  uncontradicted,  and 
that  the  record  of  such  conviction  was  suf- 
ficient to  establish  the  fact.    In  a  criminal 
case  every  issuable  fact  necessary  to  estab- 
lish the  state's  case  must  be  submitted  to 
the  Jury.    The  crime  charged  in  the  Indict- 
ment is  that  of  buying  from  minors  without 
the  written  consent  of  parents  or  guardians. 
The  allegation  of  the  former  conviction  is 
solely  for  the  purpose  of  affecting  the  degree 
of  punishment.     It  has  been   held  that  b 
general  verdict  of  guilty,  under  such  an  in- 
dictment as  this,  refers  to  the  crime  charged 
alone,  and  amounts  to  an  acquittal  of  the 
charge  of  former  conviction.    It  was  so  held 
in  People  ▼.  Epplnger,  109  Cal.  294,  41  Pac. 
1037,  also  In  Thomas  v.  Commonwealth,  63 
Va.  912.    The  authorities  all  agree  that  it  Is 
for  the  Jury  to  say  whether  the  allegation 
of  a  former  conviction  has  been  sustained. 
In  some  states  the  statutes  require  that  no 
Judgment   based  upon  a  former  conviction 
shall  be  entered  until  the  Jury  shall  spedflc- 
ally   find  that  such  former  conviction  has 
been  proved.    Such  statutes,  however,  simply 
declare  a  rule  of  law  which  should  prevail 
on  general  principles;  that  is,  that  every  is- 
suable afllrmatlve  fact  is  to  be  found  by  the 
Jury. 

In  the  case  of  Hemdon  ▼.  Ciommonwealth, 
105  Ky.  197,  48  S.  W.  989,  88  Am.  St  Rep. 
303,  a  general  verdict  of  guilty  as  charged, 
under  a  similar  indictment,  was  sustained, 
but  in  that  case  the  Jury  was  instructed  in 
the  altematiye,  to  the  efTect  that  if  they 
should  find  against  the  former  conviction, 
but  that  the  defendant  was  guilty  of  the 
present  offense  charged,  they  should  fix  the 
punishment  accordingly.  In  the  case  at  bar, 
however,  under  the  instruction  given,  the 
Jury  could  not  find  for  the  defendant  on 
the  issue  of  former  conviction  unless  they 
also  should  acquit  him  of  the  present  of- 
fense. The  verdict  indicates  that  the  Jury 
found  both  that  the  defendant  was  guilty  of 
the  crime  charged  and  that  he  had  suffered 
a  former  conviction,  but  there  was  no  al- 
ternative presented  to  the  Jury,  and  the  Jury 
irere  obliged,  under  the  instructions,  to  ei- 
ther so  find  or  acquit  altogether. 

It  is  claimed  on  behalf  of  the  state  that 
the  record  testimony  showed  the  conviction 
at  a  prior  date  of  a  defendant  of  the  same 
name,  and  that  this  fact,  together  with  the 
fact  that  such  record  testimony  was  not  con- 
tradicted or  assailed.  Justified  the  court  in 
assuming  in  its  instructions  to  the  Jury  that 


the  defendant  in  this  case  was  the  same 
Robert  J.  McBroom  who  had  been  previous- 
ly convicted  of  a  like  offense.  Under  our 
practice,  however,  no  matter  how  strong  the 
proof  may  be  of  an  affirmative  fact  present- 
ed by  the  state,  and  notwithstanding  there 
may  be  no  contradiction  thereof,  still  it  is 
for  the  Jury  to  say  whether  or  not  the  fact 
is  established. 

[3]  It  is  further  claimed  that  the  biU  of 
exceptions  shows  that  the'  defendant  admit- 
ted the  former  conviction,  and  that  the  de- 
fendant's counsel  in  his  brief  in  this  court 
concedes  that  fact,  and  that  therefore  the 
defendant  is  not  in  a  position  to  complain. 
We  do  not  thinli:  that  the  defendant  is 
bound  by  the  statements  made  by  his  coun- 
sel in  his  brief  here.  It  is  our  duty  to  de- 
termine whether  error  was  committed  la 
the  trial  of  the  case,  and  we  are  not  con- 
trolled in  this  matter  by  statements  made 
by  counsel.  The  defendant  at  no  time  ad- 
mitted the  former  conviction,  or  his  identi- 
ty with  the  party  mentioned  In  the  record  in- 
troduced. Something  was  said  by  his  coun- 
sel in  argument  upon  the  admission  of  tes- 
timony which  might  be  construed  into  a 
recognition  of  such  former  conviction,  but 
for  the  reasons  above  stated  we  do  not  re- 
gard this  as  controlling. 

Several  other  points  are  made  by  defend- 
ant against  the  Judgment  In  this  case,  but 
we  find  no  errors  in  the  rulings  of  the  trial 
court  thereon. 

In  our  Judgment,  the  instructions  should 
present  to  the  Jury,  in  the  alternative,  the 
issue  of  former  conviction,  so  that  the  Jury 
could  find  for  or  against  the  defendant  on 
that  issue,  as  distinct  from  the  question  of 
guilt  or  innocence  of  the  crime  charged,  and 
the  verdict  should  be  so  framed  as  to  show 
that  the  Jury  passed  upon  each  proposition. 

For  reasons  above  given,  the  Judgment  is 
reversed  and  the  cause  remanded  for  new 
trial. 

KENNISH,  P.  J.,  and  BROWN,  J.,  concur. 


THR^IiKBLO  et  al.  v.  THRBLEBLD  et  al. 

(Supreme  CSourt  of  Missouri,  IMviaion  No.  2. 

Dec.  19,  1911.) 

1.  WlIXS  (I  470*)— COWSTBTJCrnOW— IWTENT. 

The  intent  of  testator,  which  the  court  is 
bound  to  determine  and  enforce  in  construing 
a  will,  as  required  by  Rev.  St.  1909,  t  583,  Is 
to  be  determined  by  considering  and  giving  ef- 
fect to  the  language  of  the  entire  instmment. 

[E3a.  Note.— For  other  cases,  see  Wills,  0«it. 
Dig.  I  988 ;   Dec.  Dig.  S  470.*] 

2.  Wills  (8  614*)— Constbuction— Devise  to 
Wife— Fee  or  Lm;  EJstate. 

Testator  by  the  first  clause  of  bis  will  be- 
queathed one-third  of  all  his  estate  to  his  wife, 
who  bad  no  separate  property;  "at  her  death 
the  remainder  of  her  estate  to  be  divided  equal- 
ly" among  testator's  children.  Held,  that  the 
word  "her,"  as   so  used,  referred  only  to  the 


•Fur  otber  eaaes  sea  uun*  toplo  and  section  NUUBBR  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  SerlM  *  Bap^r  IndcxM 
141  S.W.-71 


Digitized  by 


Google 


1122 


141  SOTTCHWESTESN  REPORTER 


(Mo. 


widow's  share  of  testator's  property,  and  that 
the  devise  shoald  be  construed  as  giving  to  her 
a  life  estate  in  the  property  devised  to  her,  with 
a  power  to  dispose  of  so  much  thereof  as  was 
necessary  for  her  support,  etc.,  with  remainder 
as  to  the  balance  to  testator's  children. 

lEA.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  it  1393-1416;   Dec.  Dig.  {  614.*] 

3.  Wills  ({  614*)— l4re  Estates— Obeatior 
—Implication, 

Under  Rev.  St.  1909,  I  679,  providing  that 
in  all  devises  of  lands  or  other  estates  in  which 
the  words  "heirs  and  assigns"  are  omitted,  and 
there  are  no  expressions  showing  that  bucd  de- 
vise was  intended  to  convey  an  estate  for  life 
only,  and  no  further  devise  is  made  of  the  de- 
vised premises  after  the  death  of  the  devisee, 
the  devisee  shall  take  a  fee,  it  is  not  essential 
to  the  creation  of  a  life  estate  that  it  be  by  ex- 
press words;  it  being  su£Scient  if  testator  has 
manifested  an  intention  to  create  such  an  estate 
by  implication  in  unambiguous  language. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1393-1416;   Dec.  Dig.  8    614.»] 

4.  Wills  (|  616*)- Life  Estates— Creation- 
Absolute  PowEB  OF  Disposition. 

An  absolute  power  of  disposition  in  a  life 
tenant  is  not  inconsistent  with  a  devise  for 
life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  141&-1430;    Dec.  Dig.  {  616.»] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;  David  H.  Eby,  Judge. 

Action  by  Edwin  Tbrellceld  and  others 
against  T.  E.  Threlkeld  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed  and  remanded,  witti  directions. 

Nathaniel  M.  Threlkeld  died  August  19, 
1907,  leaving  the  following  will: 

"Know  all  men  by  these  presents,  that  I, 
Nathaniel  M.  Threlkeld,  of  the  county  of 
Monroe,  state  of  Missouri,  being  of  sound 
and  disposing  mind  and  memory,  do  make, 
publish  and  declare  the  following  to  be  my 
last  will  and  testament,  hereby  revoking  all 
other  wills  heretofore  made  by  me. 

"First:  I  give,  devise  and  bequeath  to  my 
wife,  Tobltha  E.  Threlkeld,  %  of  all  of  my 
estate,  or  a  child's  part,  as  she  chooses,  and 
at  her  death  the  remainder  of  her  estate  to 
be  divided  equally  among  my  children. 

"Second:  I  give,  devise  and  bequeath  to 
Emma  Magruder,  Jennie  Morgan,  Cattle  Hale 
and  Mamie  Sanders,  my  daughters,  two  hun- 
dred and  fifty  and  no/100  dollars  each. 

"Third:  I  give,  devise  and  bequeath  the 
remainder  of  my  estate,  personal  and  real,  to 
Emma  Magruder,  Jennie  Morgan,  Cattle  Hale 
and  Mamie  Sanders,  my  daughters,  Alonzo 
Threlkeld,  Edwin  Threlkeld,  Frank  Threl- 
keld and  Win  Cap  Threlkeld,  my  sons, 
and  take  from  Edwin's  share  twenty-flve  & 
no/100  dollars,  with  seven  per  cent.  Interest 
on  same  from  January  1st,  1901,  and  to  be 
paid  to  Frank  and  Will  Cap  Threlkeld. 

"Fourth:  I  hereby  constitute  and  appoint 
J.  Norton  Magruder,  now  of  the  diy  of 
Paris,  Mo.,  executor  of  this,  my  last  will  and 
testament,  without  bond. 


"In  witness  whereof,  I  have  hetennto  anb- 
scrlbed  my  name  this  23rd  day  of  August, 
1904.  N.  M.  Threlkeld." 

Besides  his  widow,  the  testator  left  eight 
children,  all  of  age,  and  with  all  of  whom 
his  relations,  so  far  as  appears,  were  har- 
monious. He  left  an  estate  of  4S6  acres  of 
farm  land,  worth  about  $27,000,  and  person- 
alty to  the  value  of  $3,000.  He  was  75  years 
old,  and  his  widow  was  aged  65.  She  had 
no  property  in  her  own  right.  The  widow 
elected  to  take  one-third  under  the  will.  In 
October,  1907,  two  of  the  children,  as  plain- 
tlfTs,  filed  this  suit  to  partition  the  land 
aforesaid,  making  the  widow  and  the  other 
children  defendants.  The  only  controversy 
in  the  case  Is  over  the  construction  of  the 
first  clause  In  the  will;  platntiffs  claiming 
that  it  gives  the  widow  a  life  estate  only, 
while  the  widow  claims  a  fee  in  one-third 
of  the  estate.  Aside  from  this  question,  all 
parties  appear  to  be  satisfied  with  the  parti- 
tion proceedings.  The  court  below  construed 
the  will  to  give  an  estate  In  fee  to  the  wife 
In  one-third  of  the  estate.  The  property, 
not  being  susceptible  of  division  in  kind,  was 
sold  by  the  sheriff.  The  final  order  directed 
him  to  pay  one-third  of  the  proceeds  to  the 
widow:     Plaintlfb  appeaL 

J.  M.  Crutcher,  W.  W.  Barnes,  and  White- 
cotton  &  Wight,  for  appellants.  Frank  W. 
McAllister,  for  respondents. 

FERRISS,  J.  (after  stating  the  facts  as 
above).  Appellants  have  not  deemed  It  to 
be  their  duty  to  furnish  us  with  a  brief  of 
the  decisions  which  bear  on  the  question  pre- 
sented here.  Counsel  have  deemed  it  proper 
to  impose  on  us  the  entire  burden  of  exam- 
ining the  vast  number  of  decisions  in  this 
state  and  elsewhere  bearing  on  the  vexed 
question  of  will  construction,  in  order  to  find 
what  there  is  in  the  way  of  rule  and  prece- 
dent to  assist  us  In  reaching  a  Just  conclu- 
sion. Indeed,  counsel  on  both  sides  did  not 
find  It  necessary  in  the  oral  argument  to  do 
more  than  barely  submit  the  controversy. 

Few  questions  have  produced  greater 
wealth  of  learning  tlian  have  those  arising 
upon  the  construction  of  wills.  The  particu- 
lar questions  presented  In  this  case  have  been 
before  this  court  In  ntunerous  cases,  resulting 
In  decisions  which,  owing  to  the  variety  in 
the  facts,  are  not  easily  reconciled.  They 
afford  abundant  material  for  argument  and 
illustration. 

Our  statute  has  crystallized  the  cardinal 
rules  of  construction  to  be  applied  to  wills  In 
the  terse  language  of  section  583,  R.  S.  1909, 
which  provides:  "All  courts  and  othen  con- 
cerned In  the  execution  of  last  wills  shall 
have  due  regard  to  the  directions  of  the 
will,  and  the  true  Intent  and  meaning  of  the 
testator,  in  all  matters  brought  before  them." 
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[1, 2]  In  arriving  at  the  Intention  of  the 
testator,  a  further  rule  of  construction  has 
been  formulated  and  often  approved  by  {his 
court,  namely:    The  intent,  as  expressed  In 
the  will,  taking  into  consideration  and  giv- 
ing ^ect  to  the  language  of  the  entire  In- 
strument, must  be  regarded  as  the  true  in- 
tent    When   thus   ascertained,   such  Intent 
must  be  followed,   unless   It  violates   some 
role  of  law.    Applying  the  foregoing  rules  to 
the  will  In  question,  it  cannot  be  doubted 
that   the   testator   intended   that   his   wife 
should  have  one-third  of  his  property,  if  she 
elected  to  take  It,  with  the  right  In  her  to 
consume  so  much  of  it  as  she  might  deem 
necessary  for  her  support,  and  that  what- 
ever remained  at  her  death  should  go  to 
his  children.    The  language  used  is  clear  and 
unambiguous.    The  words  giving  to  the  chil- 
dren what  should  remain  at  her  death  are 
as  clear  and  unequivocal  as  those  which  give 
the  property  to  the  wife  In  the  first  Instance. 
The  words  which  give  the  property  to  the 
wife,  if  nothing  followed,  would  be  sufficient 
under  the  statute  to  give  her  an  absolute 
estate  in  fee.    If  the  testator  had  intended 
that  his  wife  should  have  an  estate  In  fee, 
he  certainly  would  have  stopped   with  the 
gift  to  her,  and  would  not  in  reason  have 
attempted  to  provide  for  the  children  out  of 
the  same  property  given  absolutely  to  her. 

Respondents  assert,  however,  the  following 
propositions: 

First  That  the  testator  la  attempting  to 
dispose  of  his  wife's  estate  after  her  death, 
and  that  this  is  indicated  by  the  use  of  the 
word  "her"  in  the  phrase,  "and  at  her  death 
the  remainder  of  Iter  estate  to  be  equally 
divided  among  my  children."  We  think  it 
clear  that  the  estate  here  referred  to  by  the 
testator  was  the  estate  given  to  the  wife  by 
the  win.  She  bad  no  estate  of  her  own,  and 
it  Is  evident  that  the  only  property  In  the 
mind  of  the  testator  was  that  which  was 
the  subject  of  the  wiU. 

[3]  Second.  It  is  claimed  that  the  will,  in 
tbe  phrase,  "I  give,  devise  and  bequeath  to 
my  wife,  Tobltha  E.  Threlkeld,  »/»  of  all  of 
my  estate,  or  a  child's  part,  as  she  chooses," 
gives  to  the  wife  an  estate  in  fee  In  one- 
third,  upon  her  election  (which  she  suhsR- 
quently  made)  to  accept  it;  and  that  the 
subsequent  words  of  limitation  over  must  be 
disregarded,  and  this  for  two  reasons: 

(a)  Because,  as  counsel  state  it  in  the  brief, 
"an  estate  In  fee,  once  given,  cannot  be  Im- 
paired, cut  down,  or  qualified  by  implication, 
but  only  by  words  as  affirmatively  strong 
as  those  that  created  the  estate."  If  It  is 
Intended  to  be  asserted  that  express  words 
are  necessary  to  cut  down  into  a  life  estate 
a  bequest  which  would,  if  it  stood  alone, 
create  an  estate  in  fee,  the  authorities  are 
against  the  proposition.  Hespondents  cite  In 
support  of  their  contention  Gannon  v.  Pauk, 
200  Mo.  94,  98  S.  W.  477.  Here  is  what  we 
say  In  that  case:  "It  is  settled  law  that,  If 


a  fee-simple  estate  be  devised  In  the  first  In- 
stance, It  cannot  be  cut  down  by  the  use  of 
ambiffuou»  words.  Inferential  in  their  intent, 
following."  Respondents  also  refer  to  Yocum 
T.  Siler,  160  Mo.,  loc.  dt  289,  61  S.  W.  2i;2, 
where  we  say:  "When  the  words  of  the  will, 
in  the  first  Instance,  clearly  indicate  a  dis- 
position in  the  testator  to  give  the  entire  in- 
terest, use,  and  benefit  of  the  estate  abso- 
lutely to  the  donee,  It  will  not  be  cut  down 
to  any  less  estate  by  subsequent  or  am- 
hipuous  words,  inferential  In  their  intent." 
In  the  Yocum  case  the  devise  was  to .  the 
donee  "absolutely."  The  will  was  construed 
as  If  there  had  been  no  limitation  over,  be- 
cause the  contingency  upon  which  the  limita- 
tion expressed  was  to  take  effect  never  hap- 
pened. 

Respondents  further  cite  Roth  v.  Rauschen- 
busch,  173  Mo.,  loc.  clt  592,  73  S.  W.  667,  61 
L.  R.  A.  455.  In  that  case  the  proposition 
is  formulated  thus:  "If,  on  the  contrary,  the 
testator  devises  the  fee  simple,  or  generally, 
to  the  first  taker,  with  an  absolute  power  of 
disposal  in  him,  and  there  is,  neither  by  ex- 
press words  nor  implication,  a  mere  life  es- 
tate created  in  the  first  taker,  all  subsequent 
grants  in  the  will  must  fall,  because  repug- 
nant to  the  first  grant,  and  because  it  con- 
flicts with  a  settled  rule  of  law." 

From  the  foregoing  citations,  it  will  be 
perceived  that  the  proposition  as  stated  by 
respondents  is  not  the  law.  A  careful  read- 
ing of  the  above  cases  will  show  that  the 
court  did  not  say  that  a  life  estate  cannot 
be  created  by  implication.  On  the  contrary, 
the  court  conceded  In  the  case  last  cited,  and 
has  repeatedly  ruled  since,  that  a  life  estate 
may  be  created  by  implication,  where, .  in 
language  not  ambiguous,  the  testator  has 
manifested  an  Intent  to  create  such  estate, 
even  If  it  results  in  cutting  down  the  abso- 
lute estate  which  would  be  created  If  the 
words  first  used  stood  alone;  and  such  rul- 
ings are  in  recognition  of  section  579,  R.  S. 
1909,  which  provides:  "In  all  devises  of  lands 
or  other  estate  in  this  state.  In  which  the 
words  'heirs  and  assigns,'  or  'heirs  and  as- 
signs forever,'  are  omitted,  and  no  expres- 
sions are  contained  in  such  wUl  whereby  it 
shall  appear  that  such  devise  was  intended 
to  convey  an  estate  for  life  only,  and  no  fur- 
ther devise  he  made  of  the  devised  premises, 
to  take  effect  after  the  death  of  the  devisee 
to  whom  the  same  shall  be  given.  It  shall  be 
understood  to  be  the  intention  of  the  testator 
thereby  to  devise  an  absolute  estate  In  the 
same,  and  shall  convey  an  estate  in  fee  sim- 
ple to  the  devisee,  for  all  such  devised  prem- 
ises." We  have  italicized  the  portion  of  the 
statute  bearing  directly  on  the  point. 

This  position  is  clearly  enunciated  In  Cross 
V.  Hoch,  149  Mo.  325,  60  S.  W.  786,  where 
this  court  holds  that  the  Intention  to  create 
a  life  estate  may  be  expressed  in  any  ai>- 
proprlate  equivalent  words.  In  the  case  last 
cited,  we  construe  section  679,  supra,  to  mean 
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tbat  an  absolnte  estate  may  be  limited  to  a 
life  estate  by  necessary  implication  from  tbe 
terms  of  tbe  grant.  Tbe  will  involved  In 
tbat  case  contained  the  following:  "To  my 
daughter  Sarah  Cross  and  her  heirs  I  give 
the  west  half  of  the  northwest  quarter  of 
section  twenty-five,  and  also  my  negro  girl 
Amanda,  provided  that  the  property  here  de- 
vised to  Sarah  Cross  be  subject  to  the  trust, 
care  and  control  of  my  son  Turner  Maddox, 
for  her  use,  and  should  the  said  Sarah  Cross 
die  without  children,  then  said  property  shall 
be  divided  among  my  other  daughters."  In 
the  opinion,  this  court,  after  reviewing  ■  the 
facts  and  the  law,  concluded  thus:  "The  tes- 
tator, therefore,  must  be  held  to  have  carved 
out  a  life  estate  for  his  wife  In  express 
terms,  and  a  life  estate  for  his  daughter, 
Sarah  Cross,  by  necessary  implication  from 
the  terms  of  the  grant,  and  one  is  as  ef- 
fectual under  the  statute  and  the  decisions 
referred  to  as  the  other."  The  foregoing 
case  is  cited  and  approved  in  Yocum  v.  Slier, 
supra,  160  Mo.,  loc.  clt.  308,  61  S.  W.  208, 
and  In  Dozler  v.  Dozler,  183  Mo..  loo.  dt. 
146,  81  S.  W.  893,  where  we  say:  "The  In- 
tention to  create  a  life  estate  is,  of  course, 
best  expressed  by  direct  words  to  that  effect, 
but  that  Intention  may  be  manifested  by 
words  that  lead  to  that  conclusion,  but  which 
nowhere  use  the  term  life  estate.' "  So  late 
as  Armor  v.  Frey,  226  Mo.,  loc.  clt.  679,  126 
S.  W.  483,  we  approved  the  above-cited  cases. 
The  limitation  over  is  in  the  same  sentence, 
and  is  in  language  as  clear  and  unambiguous 
as  tbat  which  gives  the  property  to  the  wife. 

[4]  (b)  But  It  Is  urged  that  the  will  gives 
to  the  wife  the  absolute  and  unrestricted 
power  of  disposition;  that  the  power  of  ab- 
solute disposition  Involves  absolute  owner- 
ship; and  that  therefore  the  subsequent  words 
are  but  an  attempt  to  dispose  of  the  wife's 
property  by  the  will  of  her  husband.  In 
short,  it  Is  contended  that  the  power  of  dis- 
position which  the  will  Inferentially  gives 
to  the  wife  is  inconsistent  with  a  life  estate 
In  her.  This  proposition  has  been  before 
this  court  several  times,  and  the  holding  is 
that  the  power  of  disposition  is  not  incon- 
sistent with  a  life  estate,  and  that  a  limita- 
tion over  is  good,  although  the  first  taker  has 
the  power  of  disposition. 

In  Harbison  v.  James,  90  Mo.  411,  2  8. 
W.  292,  where  the  will  gave  the  wife  the  es- 
tate generally,  and  in  the  same  paragraph 
provided  that  any  portion  remaining  undis- 
posed of  should  go  to  three  daughters,  this 
court,  after  a  full  discussion  of  the  law,  said: 
"The  power  of  sale  or  disposal  superadded 
to  a  life  estate.  If  not  exercised,  does  not 
enlarge  the  life  estate  into  a  fee,  and  In  such 
?ase  the  remainder  over  Is  valid,  and  at  tbe 
death  of  the  life  tenant  takes  effect  in  the 
remainderman." 

Schorr  v.  Carter,  120  Mo.  409.  25  8.  W. 
538,  Is  directly  In  point.  In  that  case  the 
will  provided:   "I  give  and  bequeath  to  my 


beloved  wife,  Reglna  Schorr  (maiden  name 
Reglna  Schlienger),  all  my  right,  title,  dalm 
and  Interest  In  three  certain  tracts  or  par- 
cels of  land  (which  are  thereupon  specifically 
described,  and  include  tbe  premise  in  dis- 
pute) ;  *  *  *  four  shares  of  the  Domicile 
Saving  and  Loan  Association,  numbets  1813, 
1814,  1815  and  1816,  dated  January  15.  1858: 
and  all  mixed  property  whatever  I  may  be 
possessed  of  at  the  time  of  my  death;  and 
after  my  death,  all  real,  personal  and  mixed 
property  of  whatever  she,  the  said  Reglna 
Schorr,  may  be  possessed  of  at  the  time, 
shall  be  equally  divided  between  my  next  re- 
lations or  heirs;  that  is  to  say,  after  the  pay- 
ment of  all  Just  debts  and  funeral  expens- 
es." We  held  that  the  will  In  that  case  gave 
a  life  estate  to  the  wife.  The  will  was  In 
substantially  the  same  phraseology  as  tbe 
one  under  consideration. 

In  Walton  ▼.  Dmmtra,  152  Mo.  489,  54  S. 
W.  233,  the  conveyance  was,  in  effect,  to  tbe 
wife  generally  by  way  of  trust,  with  power 
of  disposition,  and  with  no  express  words 
limiting  to  a  life  estate.  A  subsequent  clause 
in  the  deed  read  thus:  "Provided  always  that 
if  said  Barbara  Yore  shall  die  leaving  prop- 
erty undisposed  of  either  by  deed  of  convey- 
ance or  last  will  and  testament,  then  the 
trust  herein  created  shall  cease,  determine 
and  be  at  end,  and  the  said  property  sball 
vest  in  and  revert  absolutely  to  Patrldc  Yore 
and  his  heirs  and  assigns  forever."  It  was 
claimed  that  said  instrument  gave  an  equita- 
ble fee-simple  estate.  On  this  point  we  said: 
"In  arriving  at  the  intention  of  the  grantor, 
Michael  Kelly,  all  of  the  provisions  of  the 
deed  must  be  considered  together,  and  when 
this  Is  done  it  seems  plain  tbat  Mrs.  Barbara 
Ann  Yore,  Patrick  Yore's  wife,  was  to  have 
the  use  and  enjoyment  of  the  property  there- 
in described  during  her  life,  with  power  in 
the  trustee,  John  B.  Yore,  by  the  written  di- 
rection of  said  Barbara  Ann,  to  use  and  man- 
age said  property  for  her  use  and  benefit,  or 
to  sell  and  convey  the  same  by  fee-simple 
deed,  or  mortgage  the  property  as  she  might 
direct  for  her  benefit,  her  wishes  and  direo 
tions  to  be  manifested  by  her  Joining  In  such 
deed  or  mortgage,  or  to  dispose  of  the  prop- 
erty by  will,  If  she  was  so  inclined;  but.  In 
the  event  of  her  failure  to  dispose  of  the 
property  as  indicated.  It  was  to  revert  to 
her  husband,  Patrick  Yore."  It  was  ruled 
that  upon  the  death  of  Mrs.  Yore  the  prop- 
erty undisposed  of  went  to  Patrick  Yore. 

In  Roth  V.  Rauschenbusch,  supra,  the  court 
construed  the  will  as  giving  tbe  wife  an  ab- 
solute estate,  but  reaffirmed  the  doctrine  of 
Walton  V.  Drumtra  In  the  following  language 
(173  Mo.,  loc  dt  691,  78  S.  W.  666):  "The 
life  estate  need  not  be  created  by  erpresM 
words,  but  if  It  Is  the  dear  Intention  from 
the  whole  Instrument  that  the  first  taker  is 
to  have  but  a  life  estate  the  added  power 
of  disposition  will  not  convert  It  Into  atac^ 
lute  ownership." 


Digitized  by 


Google 


Ma.) 


STATB  T,  HALE 


1126 


The  cases  dted  by  respondents  are  in  bar- 
mony  with  the  principles  laid  down  In  the 
foregoing  cases.  We  know  of  no  rule  of  law 
that  win  he  violated  In  carrying  oat  the  ob- 
Tlous  Intent  and  plain  direction  of  this  will. 
Doubtless  the  testator  desired  to  provide  for 
his  wife.  Doubtless,  also,  he  desired  that 
whatever  she  should  not  need  for  her  sup- 
port should  go  to  his  children.  The  whole 
matter  is  covered  by  a  single  sentence,  and 
nothing  short  of  the  entire  sentence  fully 
expresses  the  thought  of  the  testator-  as  to 
either  the  wife  or  children.  There  is  a  sub- 
stantial dlfterence  between  the  bequest  in 
the  will  and  the  dower  rights  of  the  wife  un- 
der the  statute.  Whether  this  be  great  or 
little,  it  is  what  he  desired,  and  what  she  ac- 
cepted. So  t&t  as  her  needs  go  in  the  matter 
of  support,  the  wife  has  the  right  to  provide 
for  them,  even  if  it  consume  the  entire  one- 
fhlrd;  beyond  such  needs,  what  Is  left  be- 
longs at  her  death  to  the  children. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  amend  and  re- 
enter the  interlocutory  Judgment  and  the  or- 
der of  distribution  in  accordance  with  the 
views  herein  expressed.  The  order  directing 
the  sheriff  to  pay  over  to  the  wife  one-third 
of  the  proceeds  should  provide  that  she  is  to 
hold  the  same  for  her  own  use  during  her 
life,  with  power  to  consume  so  much  of  the 
principal  as  she  may  need  for  her  support, 
and  whatever  remains  at  her  death  to  be  di- 
vided equally  among  the  children  of  Nathan- 
iel M.  Threlkeld. 

KENNISH,  P.  J.,  and  BROWN.  J,  con- 
cur. 


STATE  V.  HALE. 

(Supreme  Court  of  Missouii,  Division  No.  2. 
Dec  19,  1911.) 

1.  Homicide  ({§  189,  192,  194*)  —  Evidence— 
Admissibilitt. 

Where  accused  relied  on  self-defense,  evi- 
dence of  the  attitude  of  accused  and  decedent 
toward  each  other,  the  animus  of  decedent,  and 
who  was  the  aggressor,  and  what  reasonable 
grounds,  if  any,  accused  had  for  believing  that 
his  life  was  in  danger  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  M  398,  416,  417-419;  Dec.  Dig.  U 
189,  192,  194.*] 

2..  Homicide  (|  189*)  —  Evidence  —  Admibsi- 

BIUTT. 

Where  accused,  relying  on  self-defense, 
proved  threats  by  decedent,  some  of  which  had 
been  communicated  to  bim  prior  to  the  killing, 
and   witnesses   were   permitted  to  testify  to  a 

grior  difficulty  between  accused  and  decedent, 
nt  accused  did  not  undertake  to  show  any 
threats  connected  with  or  growing  out  of  the 
prior  difficulty,  it  was  proper  to  exclude  the 
details  of  the  prior  difficulty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  EHg.  i  398;   Dec  Dig.  {  189.*] 


S.  Criminai,  I<aw  (I  829*)  — iKSTBUcnoNf^- 
Retcbal  to  Give  Instructions  Oovkbkd 

BY  THE  CHABOE  GIVEN. 

It  is  not  error  to  refuse  a  requested  chaige 
on  a  subject  fully  and  fairly  covered  by  the 
charge  given. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !  2011;   Dec  Dig.  i  829.*] 

4.  HoMiciDB  (i  300*)  — Bvidkncb  — Instruc- 
tions. 

Where  accused  testified  that  at  the  time  b« 
shot  decedent  the  latter  threatened  to  kill  him, 
and  had  his  hand  In  his  hip  pocket,  and  stated 
that  he  came  to  accused's  home  to  kill  him,  and 
intended  to  kill  him  before  dark,  and  that  ac- 
cused then  fired  the  fatal  shot  to  save  his  own 
life,  a  charge  that  accused  could  lawfully  re- 
turn to  bis  home  after  having  been  chased  by 
decedent,  though  he  might  have  expected  an  at- 
tack by  decedent,  was  properly  refused,  because 
the  question  raised  was  not  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  $8  614-682 ;    Dec.  Dig.  {  300.*] 

5.  HOMICIOB    (i    300*)— iNSTBUCrriONS— Pbom- 
INENCE   TO   FABTIUULAB   TESTIMONY. 

Where  evidence  of  uncommunlcated  threats 
by  decedent  against  accused  was  admitted  with- 
out objection,  an  Instmction  that  the  evidence 
should  be  considered  in  determining  the  inten- 
tions of  decedent  at  the  time,  was  properly  re- 
fused, because  calling  attention  to  particular 
testimony. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Gent.  Dig.  |  620;  Dec  Dig.  {  800.*] 

6.  Homicide  (i  190*)— Evidence  or  Thbbatb 
— iAdmibsibiutt. 

Evidence  of  uncommunlcated  threats  by  de- 
cedent against  accused  is  admissible  only  on  tbi 
question  whether  decedent  was  the  aggressor. 

[ESd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  if  405-409;  Dec  Dig.  {  190.*] 

7.  Homicide  (i  300*)  —  Evidence  —  Instruc- 
tions. 

Where  the  issue  was  whether  decedent  was 
the  aggressor  when  accused  shot  him,  a  re- 
quested charge  that  the  evidence  of  uncom- 
munlcated threats  by  decedent  against  accused 
should  be  considered  in  determining  decedent's 
intentions  at  the  time  he  went  to  the  home 
where  accused  lived,  and  where  the  killing  oc- 
curred, was  properly  refused,  because  not  prop- 
erly directing  the  attention  of  the  jury  to  the 
question  whether  decedent  was  the  aggressor. 

[EM.  Note.— For  other  casM,  see  Homicide, 
Cent.  Dig.  H  614-632 ;   Dec.  Dig.  (  300.*] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty; Alfred  Page.  Judge. 

Lewis  Hale  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals.    Affirmed. 

On  August  4,  1909,  the  prosecuting  attor- 
ney of  Greene  county  filed  an  information  in 
the  circuit  court  of  said  county,  charging  the 
defendant  with  the  crime  of  murder  in  the 
first  degree.  After  a  mistrial  under  said  In- 
formation, the  state  elected  to  prosecute  for 
murder  in  the  second  degree.  The  second 
trial  resulted  in  defendant's  conviction  of 
murder  In  the  second  degree,  the  Jury  assess- 
ing his  punishment  at  16  years  in  the  peni- 
tentiary, which  punishment  was  by  the  court 
reduced  to  10  years  in  the  penitentiary,  and 
sentence  pronounced  accordingly. 

The  homicide  occurred  at  the  home  of  one 
Robert  Sager,  in  the  city  of  Springfield.  Mo.. 
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on  the  evening  of  July  17,  1900.  Sager  and 
the  deceased,  John  Zinunerman,  were  broth- 
ers-in-law; their  wives  being  sisters.  In  ad- 
dition to  the  defendant,  who  boarded  with 
Sager,  there  were  In  the  house  at  the  time 
of  the  homicide  Mrs.  Sager,  Mrs.  Zimmer- 
man, and  Mrs.  McDowell,  sisters,  and  Mrs. 
Kesterson,  their  mother.  A  few  minutes  be- 
fore the  homicide,  the  deceased  passed  by  the 
house  of  A.  L.  Downing,  who  lived  next  door 
to  Sager,  and  in  response  to  Downlng's  greet- 
ing deceased  said  he  was  "wild  and  woolly 
that  night,"  and  passed  into  Sager's  bouse. 
Shortly  thereafter  witness  Downing  saw  de- 
fendant and  the  deceased  circling  around  the 
house;  the  deceased  apparently  wanting  to 
talk  with  the  defendant.  He  then  saw  the 
deceased  and  two  of  the  women  enter  the 
house  at  the  back  door;  defendant  following 
them.  After  defendant  had  entered  the 
house,  Downing  heard  some  rough  language, 
and  heard  some  one  say,  "He  calculated  to 
kill  the  son  of  a  bitch  before  night."  Soon 
afterwards  the  witness  heard  a  pistol  shot, 
and  saw  the  deceased  standing  on  the  porch 
in  front  of  Sager's  house,  facing  Sager  and 
his  wife,  who  were  in  the  doorway.  The 
witness  did  not  see  anything  in  the  hands 
of  the  deceased.  Immediately  after  the  shoot- 
ing. Mrs.  Kesterson  came  out  of  the  house 
and  requested  Downing  to  come  over,  say- 
ing that  Zimmerman  had  shot  himself;  that 
"the  fool  had  shot  himself."  When  Downing 
went  over,  he  found  the  deceased  lying  on 
the  porch,  and  observed  a  wound  in  his  head, 
about  two  inches  above  the  eye.  The  de- 
fendant told  the  sheriff  who  arrested  bim 
that  he  shot  the  deceased,  and  he  was  also 
heard  to  say  while  on  his  way  to  the  Jail 
that  he  shot  to  kill.  Deceased  died  about 
30  minutes  after  the  shooting. 

The  state  introduced  evidence  showing  that 
the  defendant  had  purchased  a  revolver  from 
a  local  hardware  merchant  at  noon  on  the 
day  of  the  shooting.  At  the  time  of  his  ar- 
rest, the  defendant  handed  the  sheriff  his 
revolver,  in  which  were  four  loaded  cart- 
ridges and  one  empty  cartridge. 

It  appears  from  the  evidence  that  defend- 
ant, beginning  in  March  previous  to  the  hom- 
icide, boarded  with  the  deceased;  that  they 
quarreled  in  May;  and  that  defendant  then 
went  to  board  with  the  Sagers. 

The  evidence  on  the  part  of  the  defense 
showed,  in  substance,  that  deceased  entered 
the  house  of  his  brother-in-law  on  the  eve- 
ning, of  the  shooting  in  a  partially  drunken 
condition,  and  Immediately  began  quarreling 
with  his  wife,  who  was  lying  in  bed  sick, 
and  demanded  that  she  go  home  with  him ; 
that  he  then  threatened  to  kill  the  defend- 
ant before  night;  that,  with  a  knife  In  his 
hand,  he  ran  after  the  defendant  and  chased 
bim  down  an  alley;  that  he  returned  to  the 
bouse,  and  again  qnarreled  with  bis  wife 
and  Mrs.  Sager,  and  threatened  them  with 
bis  fists;    that  he  again  threatened  to  kill 


the  defendant  and  anybody  else  who  might 
Interfere  with  liim ;  that  he  was  ordered  b; 
Mrs.  Sager  to  leave  the  house,  whereupon  he 
cursed  her  and  defied  her  to  put  him  oat; 
that  he  stepped  out  on  the  porch,  and  while 
standing  there,  cursing  Mrs.  Sager  and 
threatening  to  strike  her  with  bis  fists,  the 
defendant  came  up  and  shot  him.  The  de- 
fendant's witnesses  who  saw  the  slioottaig 
testified  that  the  defendant  shot  over  the 
shoulder  of  Mrs.  Sager,  who  was  in  front 
of  bim  at  the  time,  talking  to  the  deceased. 
The  same  witnesses  also  testified  that  the  de- 
ceased, at  the  time  he  was  shot,  did  not 
have  a  knife  in  his  band  or  his  hand  in  his 
pocket  but  had  his  hands  up,  making  ges- 
tures. 

Several  witnesses  for  the  defendant  testi- 
fied as  to  threats  made  by  the  deceased 
against  the  defendant,  some  of  which  threats, 
as  defendant  proved,  had  been  communicat- 
ed to  him;  and  there  was  evidence  that  there 
bad  been  a  fight  between  defendant  and  de- 
ceased six  or  eight  weeks  prior  to  the  homi- 
cide. 

Defendant  testified  in  his  own  behalf  that 
at  the  time  he  shot  the  deceased  the  latter 
was  threatening  to  kUl  him ;  that  deceased 
had  his  hand  in  his  hip  pocket,  and  said  be 
came  there  to  kill  him,  and  intended  to  tdll 
him  before  dark;  that  he  then  fired  the  fatal 
shot;  his  purpose  in  so  doing  being  to  save 
bis  life.  Defendant  also  testified  that  de- 
ceased beat  him  with  brickbats  about  eigbt 
weeks  before  the  shooting,  and  that  he  bad 
been  endeavoring  to  avoid  the  deceased  while 
going  to  and  from  work. 

It  was  shown  that  deceased's  wife  fre- 
quently visited  her  mother  and  sister,  with 
whom  defendant  boarded;  that  defendant 
and  Mrs.  Zimmerman  were  very  good  friends, 
and  were  seen  together  a  good  deal;  and 
that  deceased,  while  his  wife  was  visithig 
her  mother  and  sister,  would  sit  on  a  lum- 
ber pile  some  distance  from  Sager's  house, 
and  wait  there  until  his  wife  was  ready  to 
go  home.  There  was  considerable  testimoDf 
to  the  effect  that  defendant's  reputation  for 
peaceableness  was  good,  and  that  of  the  de- 
ceased bad. 

A.  W.  Lyon,  for  appellant.  ESUott  W. 
Major,  Atty.  Gen.,  and  Campbell  Cnmmings, 
for  the  State. 

FERRISS,  J.  (after  stating  the  facts  as 
above).  Defendant  contends  that  the  trial 
court  committed  error  in  two  respects, 
namely.  In  its  rulings  on  the  testimony  of- 
fered, both  by  the  state  and  the  defendant, 
and  in  refusing  certain  instructions  offered 
by  the  defendant. 

With  regard  to  the  rulings  on  the  evidence, 
there  are  several  assignments  of  error  based 
upon  the  admission  of  testimony  on  the 
part  of  the  state.  We  have  examined  them, 
and.  In  our  opinion,  none  of  this  evidence  was 
incompetent  or  prejudicial  to  the  defendant 
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[1]  A  more  serious  question  arises  with 
regard  to  evidence  offered  by  the  defendant 
on  one  point  It  was  competent  in  this 
case  to  admit  evidence  which  tended  to 
show  the  attitude  of  the  parties  toward 
each  other,  the  animus  of  the  deceased,  who 
was  the  aggressor,  and  what  reasonable 
grounds,  If  any,  the  defendant  had  for  be- 
lieving tliat  his  life  was  In  danger  at  the 
time  he  fired  the  fatal  shot  There  was  evi- 
dence of  threats  made  by  the  deceased 
against  the  defendant,  some  of  which  were 
commnnicated  to  him  and  others  not 

[2]  The  following  occurred  when  a  witness 
for  the  defense,  Mrs.  Kesterson,  was  on  the 
stand:  "Q.  I  wUl  ask  you,  Mrs.  Kesterson, 
if  you  remember  of  Hale  and  Zimmerman 
having  a  fight  some  time  prior  to  this  shoot- 
ing, say  a  month  or  six  weeks?  A.  About 
six  weeks  before  the  shooting  come  off,  they 
had  a  fight.  Q.  Tell  the  jury  in  a  general 
way  where  that  took  place  and  what  was 
done?  Mr.  West:  I  object  to  where  It  took 
place  and  what  was  done,  for  the  reason 
it  is  immaterial.  (Objection  sustained,  to 
which  ruling  defendant  then  and  there  duly 
excepted  at  the  time.)  Q.  State  in  a  general 
way  what  was  the  character  of  that  dliflcul- 
ty.  Mr.  West :  I  object  to  that  question,  for 
the  reason  it  is  Indefinite  and  calls  for  a 
conclusion;  object  to  it  as  Incompetent  and 
immaterial.  It's  a  difficulty  that  took  place 
about  a  month  before,  as  the  evidence  shows, 
and  has  no  part  in  determining  the  Issues  in 
this  case.  (Objection  sustained;  to  which 
ruling  defendant  then  and  there  duly  except- 
ed at  the  time.)  Mr.  Lyon:  The  defendant 
offers  to  show  by  this  witness  that — Mr. 
West:  We  object  to  the  offer  being  made  in 
the  presence  of  the  jury.  (Objection  sus- 
tained; to  which  ruling  the  defendant  then 
and  there  duly  excepted  at  the  time.)" 

The  witness  stated  that  there  had  been 
a  fight  between  the  defendant  and  deceased 
about  six  weeks  before  the  shooting.  The 
ruling  of  the  court  that  the  witness  should 
not  be  permitted  to  give  the  details  of  the 
fight  is  in  line  with  the  decision  of  this 
court  In  the  case  of  State  t.  Birks,  199 
Mo.,  loc.  dt  275,  97  S.  W.  582,  where  Judge 
Fox,  speaking  for  the  court  said:  "It  Is 
insisted  by  appellant  that  the  court  com- 
mitted error  In  excluding  evidence  of  for- 
mer difQcultles  between  the  deceased  and  the 
defendant.  It  is  only  necessary  to  say  upon 
this  proposition  that  so  far  as  regards  any 
details  of  former  dlfflculties,  they  were  In- 
admissible. It  was  competent  to  show  the 
fact  that  there  had  been  previous  difficulties, 
and,  if  the  defendant  made  any  threats  of 
violence  against  the  deceased,  it  Is  compe- 
tent to  prove  such  threats;  but  to  go  Into 
details  of  former  difficulties  would  simply 
tend  to  confuse  and  mislead  the  jury,  and 
in  many  instances  direct  their  attention  to 
the  consideration  of  the  question  as  to  who 
was  In  the  right  or  wrong  in  such  previous 


dlfflculties,  concerning  which  there  is  no 
one  upon  trial."  It  will  be  perceived  that 
the  witness  was  not  asked  whether  any 
threats  were  made  on  the  occasion  of  such 
fight,  and  the  only  matter  in  dispute  is 
whether  or  not  she  should  have  been  per- 
mitted to  detail  the  circumstances  connected 
therewith.  We  think  the  court  was  justified 
in  its  ruling  by  the  decision  of  this  court 
in  the  case  above  referred  to. 

The  defendant  testified  that  fights  bad 
occurred  between  him  and  the  deceased,  and 
he  was  permitted  to  testify  that  about  the 
middle  of  May,  prior  to  the  date  of  the 
homicide,  "he  beat  me  up  with  brickbats, 
and  I  was  under  the  doctor's  care  for  four 
weeks."  He  was  not  asked,  nor  did  be  un- 
dertake to  testlf}-,  as  to  any  threats  on  that 
occasion.  In  response  to  a  question  as  to 
when.  If  ever,  Zimmerman  made  any  threats 
against  blm,  the  defendant  testified:  "He 
threatened  on  Sunday  nighfi  before  this 
trouble  occurred  to  kUl  me,  and  he  told  his 
wife  and  her  mother."  It  seems  clear  from 
the  record  that  the  defendant  was  not  un- 
dertaking to  show  any  threats  connected 
with  or  growing  out  of  the  former  fight  the 
details  of  which  were  ruled  out  He  was 
allowed  to  testify,  and  his  witnesses  were 
allowed  to  testify,  that  there  had  been  a 
fight  between  him  and  the  deceased,  and, 
under  the  authorities,  this  was  as  far  as  he 
could  properly  go. 

[3]  Defendant  complains  of  the  refusal  of 
the  court  to  give  several  instructions  offered 
in  bis  behalf.  He  offered  an  Instruction 
on  previous  good  character,  which  was  not 
given,  but  the  subject  was  fully  and  fairly 
covered  by  an  instruction  given  by  the  court 

[4]  The  next  instruction  offered  by  the 
defendant  was  as  follows:  "The  court  in- 
structs the  jury  that  Hale  had  a  lawful 
right  to  return  to  his  home  or  place  of  abode, 
after  having  been  chased  by  Zimmerman, 
because  it  was  his  home  or  abiding  place, 
even  though  he  may  have  expected  to  be 
attacked  by  deceased."  We  think  this  In- 
struction was  properly  refused,  as  no  ques- 
tion was  made  in  the  case  which  would  jus- 
tify submitting  this  matter  as  a  distinct  is- 
sue to  the  jury. 

Defendant  next  offered  two  instructions 
bearing  on  the  right  of  self-defense.  This 
subject  'Was  fully  and  properly  covered  by 
an  instruction  given  by  the  court  and  these 
instructions  offered  by  the  defendant  were 
properly  refused. 

[5]  He  offered  one  other  Instruction,  as 
fojlows:  "The  jury  is  further  Instructed 
that  any  threats  made  by  John  Zlnunerman 
against  the  defendant  if  any  were  made, 
which  were  not  communicated  to  the  de- 
fendant should  be  considered  by  the  Jury 
la  determining  what  were  the  intentions  of 
John  Zimmerman  at  the  time  Zimmerman 
went  to  the  home  cm:  place  where  defendant 
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boarded."  The  conrt  did  not  err  In  refusing 
to  gtve  tlila  instruction,  as  It  was  calling 
attention  to  particular  testimony  In  tbe  case. 
The  testimony  of  nncommnnlcated  threats 
was  Introduced  without  objection  on  tbe  part 
of  tbe  state.  Such  testimony  went  to  the 
jury  for  tbelr  consideration,  like  all  other 
testimony,  and  there  would  be  no  more 
propriety  in  calltag  special  attention  to  this 
evidence  than  to  any  other  specific  testimony 
in  the  case.  It  is  true  tliat  in  the  case  of 
State  T.  Hicks,  92  Mo.  431,  4  S.  W.  742, 
a  similar  Instruction  was  given  in  behalf 
of  the  defendant  The  court  in  that  case, 
commenting  on  the  instruction  as  a  whole, 
said  that  they  put  the  case  of  the  defend- 
ant fairly  before  the  jury.  As  the  defend- 
ant was  appealing,  the  propriety  of  an  in- 
struction favorable  to  him  was  not  called 
in  question.  It  does  not  follow  from  what 
the  court  said  in  that  case  that  It  would 
have  been  held  error  if  the  court  had  re- 
fused said  instruction.  In  that  case,  of 
course,  the  defendant  was  not  complaining 
of  Instructions  favorable  to  him.  and  the 
comment  of  the  conrt  was  necessarily  limited 
to  Instructions  of  which  defendant  did  com- 
plain. 

[1,7]  There  is  divided  authority  outside 
this  jurisdiction  upon  the  question  of  the  ad- 
missibility of  evidence  of  uncqmmunicated 
threats.  In  this  jurisdiction  we  hold  it  ad- 
missible, to  be  considered  by  the  jury  upon 
the  question  whether  the  deceased  was  in 
fact  the  aggressor,  and  for  no  other  purpose. 
State  v.  Evans,  158  Mo.  589,  59  S.  W.  894. 
The  testimony,  at  best,  bears  but  remotely 
on  the  question  whether  the  defendant  bad 
reasonable  grounds  to  fear  for  his  life,  and 
f&ilure  to  Instruct  on  this  point  is  not  re- 
versible error.  The  jury  were  instructed 
that  in  passing  on  the  question  whether  the 
defendant  had  reasonable  grounds  to  believe 
tliat  It  was  necessary  to  shoot  to  protect 
his  life  they  should  omsider  "all  the  facts 
and  circumstances  in  the  case."  Further- 
more, the  instruction  aslced  and  refused  did 
not  properly  direct  the  attention  of  the  jury 
to  the  real  point  upon  which  the  testimony 
was  admitted,  but  was  so  worded  as  to  di- 
rect their  attention  to  the  motive  which  in- 
duced the  deceased  to  go  to  Sager's  house. 
This  was  too  remote  from  the  real  question 
in  issue;  that  is.  Was  the  deceased  the  ag- 
gressor when  the  shooting  occurred? 

The  Instructions  given  by  the  court  fully 
covered  all  phases  otf  the  case,  and  were 
entirely  fair  to  the  defendant 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

BaiNNISH,  P.  J.,  and  BBOWN,  J.,  con- 
cur. 


JAOKSON  et  aL  ▼.  KANSAS  Cm  BOI/C  k 
NUT  CO. 

(Supreme  Conrt  of  Miasourl,  Divlsioii  No.  1. 

Nov.  29,  1911.    Behearing  Denied 

Dec.  23,  1911.) 

1.  Appeal  aitd  Bsbob  (f  194*)— Fixadiros- 
Bbvibw— Questions  Not  Baised  at  Tbial. 

Where  no  demurrer  was  filed  or  motion  to 
strike  out  special  matter  pleaded  in  the  answer 
in  connection  with  a  general  denial,  the  Boffi- 
oiency  of  defendant's  answer  as  a  pleadinc  ii 
not  in  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1241-1246;  Dec.  Dig.  { 
194;*  Pleading,  Cent  Dig.  {{  1375-1394,  1397- 

2.  Pleading  (J  409*)  —  lNsuFFiciEiroT— Ob- 
jections to  Evidence. 

Where  an  Improper  defense  is  coupled 
with  a  general  denial,  and  the  new  matter  ii 
put  in  issue  by  a  reply,  plaintiff,  though  not 
having  attacked  its  sufficiency  by  demurrer  or 
motion  to  strike,  may  raise  the  anestion  by 
objecting  to  evidence  to  prove  the  same,  or  to 
instructions  grounded  on  such  defense. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {$  1375-1383;    Dec.  Dig.  |  409.*] 

3.  Appeal  and  Ebbob  (S{  289,  292,  601.  502*) 
— Becobd— Pbesebvation  Of  Bbbob— Bill 
or  Exceptions. 

Errors,  if  any,  in  giving  instmctions  over- 
ruling a  motion  for  a  new  trial,  or  excluding 
competent  proof,  are  mere  matters  of  excep- 
tion, and  can  only  be  preserved  by  bill  of  ex- 
ceptions and  then  only  wlien  covered  by  a  mo- 
tion for  a  new  trial  and  by  exception  saved  in 
tbe  bill  to  the  overruling  of  such  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1691-1689,  2300^2306: 
Dec.  Dig.  §i  289,  292,  SOI,  G02.*] 

4.  Appeal  and  Ebbob  ({  684*)— Becobd— As- 
eiBAOT— Contents. 

An  abstract  of  record  on  appeal  mingling 
matter  of  exception  and  matter  of  record  with- 
out earmark,  caption,  headnotes,  or  any  sug- 
gestion of  where  the  one  or  the  other  begins  or 
leaves  off  is  insnffident 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eiror  Cent  Dig.  <{  2584,  2586;  Dec  Dig.  { 
584.*] 

Appeal  from  Circuit  Court,  JaclEsoa  Coun- 
ty;  E.  E.  Porterfield,  Judge. 

Action  by  John  T.  Jackson  and  anotlier 
against  the  Kansas  City  Bolt  &  Nut  Compa- 
ny. Judgment  for  defendant  and  plalntllfS 
appeal.    Affirmed. 

L.  T.  Collier,  for  appellants.  lAthiop^ 
Morrow,  Foz  &  Moore,  for  respondent. 

LAMM,  J.  Arthur  Jackson  (unmarried) 
and  Grover  Hammond  were  minors  in  de- 
fendant's employ  on  March  27, 1907.  On  that 
day  in  defendant's  shop  at  Sheffield,  Grover 
In  anger  smote  Arthur  above  the  ear  with 
an  iron  bolt  wherefrom  Arthur  langnisbed 
and  presently  died.  Plaintiffs,  parents  of 
Arthur,  sue  defendant  In  three  counts,  eadi 
praying  judgment  for  $10,000  and  sounding 
in  tort  The  gravamen  of  the  first  Is  de- 
fendant's wrongful  and  negligent  employ- 
ment of  Grover  to  work  with  Arthur  (said 
Grover  being  a  person  of  weak  and  unsound 


*For  other  case*  see  same  topic  and  section  NUMBEH  in  Dec.  Dig.  A  Am.  Dig.  Kay  No.  SorlMi  41  Rap'r  lodszw 
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mind,  taicompetent,  dangerous,  and  apt  to  do 
bodily  harm  to  others),  he,  Orover,  being  neg- 
ligently retained  In  defendant's  employ,  for 
that  It  knew  blm  to  be  incompetent,  unsafe, 
and  dangerous  and  apt  to  do  bodily  harm  to 
others,  etc.  The  third  U  like  unto  the  first 
with  variation  of  allegation  immaterial  here. 
The  court  took  the  first  and  third  counts 
from  the  jury  by  Instructions  in  the  nature 
of  demurrers  at  the  close  of  plaintiffs'  case; 
but  at  the  same  time  refused  to  take  the 
second  count  from  the  Jury.  Attending  to 
the  second  count,  it  charges,  In  substance, 
tltat  Arthur  was  employed  by  defendant  at 
the  same  time  it  employed  Grover;  that  the 
latter  was  of  a  weak  and  unsound  mind,  In- 
capable of  Judging  between  right  and  wrong, 
and  that  defendant  was  well  aware  of  such 
mental  unsoundness  and  incapacity  at  the 
tlmcf;  that  on  or  about  March  27,  1907,  de- 
fendant through  its  superintendents  and  fore- 
men, liaving  authority  over  both  youths,  neg- 
ligently ordered  and  directed  Grover  to  "hit 
and  knock  down  any  of  the  employes  of 
defendant"  molesting  him  In  the  performance 
of  his  duties  as  servant  of  defendant,  or  any 
one  who  should  interfere  with  the  perform- 
ance of  such  duties.  Thereupon,  on  the  di- 
rection of  such  agents,  then  and  there  engag- 
ed in  the  prosecution  of  the  business  of  de- 
fendant, Grover  slipped  behind  Arthur  while 
the  latter  was  in  the  line  of  his  duty  as  de- 
fendant's sei^ant,  and  dealt  him  a  mortal 
wound  on  the  bead  with  an  iron  bolt  De- 
fendant answered  by  a  general  denial  and 
other  defenses  Immaterial  to  a  determina- 
tion of  this  appeal.  Plaintiffs'  reply  denied 
the  new  matter  in  the  answer.  On  issues  so 
framed  by  that  answer  on  the  second  count, 
the  Jury  found  for  defendant,  and  plaintiffs 
come  up  by  appeal,  assigning  error  (1)  in  the 
giving  of  instructions;  (2)  in  overruling  the 
motion  for  new  trial;  and  (3)  In  excluding 
competent  proof.  There  is  another  assign- 
ment of  error  to  the  effect  that,  saving  the 
general  .denial,  defendant's  answer  "does 
not  state  facts  sufficient  to  constitute  a  de- 
fense to  plaintiffs'  action." 

[1]  1.  Bef erring  to  the  last  assignment,  we 
rule  as  follows:  There  was  no  motion  nisi 
to  strike  out  the  special  matter  pleaded  In 
the  answer,  nor  did  plaintiffs  demur  to  such 
special  matter.  Present  a  general  denial  In 
the  answer,  al)sent  a  motion  to  strike  out 
or  a  demurrer,  we  think  it  is  clear  in  a  case 
that  does  not  Involve  a  counterclaim,  set- 
off, or  recoupment,  as  here,  that  we  have 
nothing  to  do  with  defendant's  answer  as  a 
pleading. 

[2]  If,  coupled  with  a  general  denial,  an 
Improper  defense  is  specially  set  up  in  an  an- 
swer, and  plaintiffs  (as  here)  plead  over 
and  (following  defendant  afield)  raise  an  is- 
sue by  their  reply  on  such  alleged  Improper 
allegations  of  the  answer,  they  have  another 
string  to  their  bow,  they  may  still  object  to 
evidence   supporting  the  Improper  defense, 


or  to  Instructions  grounded  on  that  defense, 
and  may  save  their  exceptions  to  adverse 
rulings,  and  bring  the  matter  here  for  a  re- 
view of  the  error  in  admitting  the  evidence 
or  in  giving  the  instructions.  But  the  as- 
signment of  error  we  are  dealing  with  asks 
us  to  rule  on  the  sufficiency  of  the  answer, 
barring  the  general  denial,  without  a  chal- 
lenge below.  In  the  view  we  take  of  it,  we 
ought  not  to  respond  to  plaintiffs'  request, 
for  we  are  forbidden  by  statute  to  pass  on 
exceptions  not  ruled  below.  Moreover,  it 
would  be  a  vain  and  useless  thing  for  us  to 
pass  upon  the  sufficiency  of  the  special  de- 
fense pleaded  when  defendant,  under  its  gen- 
eral denial,  put  plaintiffs  to  full  proof  of 
their  case  In  chief,  and  when  there  was  left 
to  plaintiff  (if  timely  used)  an  adequate  rem- 
edy for  any  error  based  on  the  admission  of 
evidence  relating  to  an  improper  defense  or 
in  giving  instructions  anent  that  defense. 
The  point  is  ruled  against  plaintiffs. 

[3]  2.  The  assignment  of  error  Just  dispos- 
ed of  strikes  at  the  record  proper.  But  er- 
rors, if  any,  in  giving  instructions,  overrul- 
ing the  motion  for  new  trial  or  excluding 
competent  proof,  are  mere  matter  of  excep- 
tion, and  can  only  be  preserved  and  pre- 
sented here  In  a  bill,  and  they  can  become 
effective  only  when  covered  by  the  motion  for 
a  new  trial  and  by  an  exception  saved  in  a 
bill  to  overruling  such  motion.  So  runs  the 
law.  On  this  head  apply  the  maxims:  What 
does  not  appear  where  it  should  appear  is 
the  same  as  if  it  did  not  appear  at  all. 
What  does  not  appear  is  the  same  aa  if  it 
does  not  exist.  The  reasoning  with  respect 
to  things  which  do  not  appear  And  things 
which  do  not  exist  must  be  the  same. 

[4]  In  this  case  plaintiffs  have  chosen  a 
method  of  abstracting  their  record  steadi- 
ly.  condemned.  They  have  mingled  and  run 
together  matter  of  exception  and  matter  of 
record,  without  earmark,  caption,  headnotes, 
or  any  suggestion  of  where  the  one  or  the 
other  begins  or  leaves  off.  Against  this  un- 
happy plan  nothing  can  now  be  Judicially 
said  which  has  not  been  said  before.  (If  we 
may  pause  to  moralize  a  bit,  we  observe  as 
follows:  The  road  to  error  is  easy.  Happy 
is  he  who  can  learn  prudence  from  the  dan- 
ger and  misfortune  of  others.)  That  plan 
puts  us  to  picking  and  choosing,  sorting  out, 
guessing,  and  assigning  a  place  and  office  to 
matter  abstracted,  without  any  record  guide 
'to  a  correct  result  It  Is  said  in  the  abstract 
that  a  bill  of  exceptions  was  settled  and  fil- 
ed, but  neither  by  direction  nor  indirection, 
sign  or  suggestion,  does  it  point  out  what 
such  bill  contains  or  what  it  does  not  con- 
tain, nor  can  we  make  out  The  only  place 
in  the  abstract  where  an  exception  appears 
to  overruling  the  motion  for  new  trial-  Is 
the  following:  "Thereafter,  at  said  Janu- 
ary term,  1908,  of  said  court,  and  on  the  2l8t 
day  of  March,  1908,  the  following  entry  of 
record  was  made  in  said  cause:  'Jolm  T. 
Jackson  and  Mary  E.  Jackson  v.  Kansas  City 
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Bolt  &  Nut  Company,  a  Corporation,  34,088. 
Now,  at  this  day,  plaintiffs'  motion  for  a 
new  trial  Is  by  the  court  overruled,  to  which 
ruling  of  the  court  plaintiffs  excepted,  and 
it  is  ordered  by  the  court  that  plaintiffs  are 
given  until  on  or  before  the  1st  day  of  July, 
1908,  to  file  herein  their  bill  of  exceptions.' " 
Wherefrom  it  appears  that  such  exception 
was  saved  ^f  record  In  the  order  overruling 
the  motion  (precisely  where  it  could  not  be 
saved)  and  not  in  the  bill  of  exceptions  it- 
self, where  It  alone  could  be  saved.  Just  so 
long  as  the  ofSce  of  a  bill  of  exceptions  is 
to  gather  and  contain  the  exceptions,  Just 
so  long  in  reason  must  the  abstract  of  the 
bill  of  exceptions  show  that  the  bill  of  ex- 
ceptions contains  the  exceptions.  We  have 
always  so  written  the  law.  It  results  that 
the  abstract  in  hand  is  fatally  defective. 
Vide  Kolokas  v.  Railroad,  223  Mo.,  loc.  dt 
460  et  seq.,  122  S.  W.  1082,  where  some  of 
the  cases  are  reviewed. 

As  there  is  no  error  in  the  record  proper, 
and  as  there  is  no  bill  of  exception  here, 
which  we  may  surely  know_  preserves  the 
exceptions  relied  on  to  reverse  the  case,  the 
Judgment  is  afiSmied.    All  concur. 


JONES  et  al.  v.  BELSHE  et  aL 

(Supreme  Court  of  Migsouri,  Division  No.  2. 

Dec.  19,  1911.) 

1.  Deeds  (S  72*)— Execution— Undue  Influ- 
ence. 

Where  the  parties  to  a  deed  stand  in  a 
confidential  relation  and  the  confidence  is  abus- 
ed, or  undue  influence  is  exerted  by  the  grantee 
to  obtain  an  advantage  at  the  expense  of  the 
grantor,  the  grantee  will  not  be  permitted  to 
retain  the  property  conveyed,  although  the 
transaction  could  not  have  been  impeached,  if 
no  confidential  relation  existed. 

[Ed.    Note. — For    other    cases,    see    Deeds, 
Cent.  Dig.  §1  190-196;  Dec  Dig.  f  72.*] 

2.  CoNTBACTs  (J  11*)  —  Execution  —  Mentai, 
Capacitt. 

One  may  be  capable  of  making  a  will  and 
yet  incapable  of  making  a  contract,  since,  in 
making  the  latter,  bis  mind  and  will  power 
necessarily  come  in  contact  with  that  of  the 
other  party,  and  may  be  unduly  influenced  or 
entirely  overcome  thereby,  so  that  a  contract 
by  one  of  impaired  mentai  and  will  power  with 
one  standing  in  confidential  relations  with  him 
should  be  scrutinized  to  see  that  no  improper 
advantage  has  been  taken  or  undue  influence 
exerted  which  may  be  found  and  pronounced 
from  the  nature  of  the  contract  and  from 
the  unfair  and  unreasonable  advantage  secured 
by  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ig  42-44;   Dec.  Dig.  f  .11.*] 

3.  Deeds    (|    211*)  —  Mentai    Capacitt    or 
Geantob— Undue  Influence— Evidence. 

In  a  suit  to  set  aside  a  deed  executed  by 
a  grantor,  8S  years  of  a^e,  of  little  will  power, 
and  afflicted  with  chrome  disease,  of  a  farm 
worth  upwards  of  $8,000,  in  consideration  of 
$1  and  love  and  affection  to  defendants,  who 
were  not  of  kin  to  him,  but  who  had  contract- 
ed to  take  care  of  him  in  their  hotel  the  re- 
mainder of  his  life,  which  could  at  the  most 


have  extended  but  a  short  time,  evidence  ikeU 
to  warrant  a  finding  that  the  deed  was  the  re- 
sult of  undue  influence  exerted  by  defendants 
on  the  grantor,  and  that  he  liad  not  sufficient 
mental  capacity  to  execute  the  same. 

[Eld.  Note. — ^For  other  cases,  see  Deeds,  Cent. 
Dig.  H  637-647 ;   Dec  Dig.  {  211.*] 

Appeal  from  Circuit  Court,  Daviess  Coan- 
ty;    Francis  H.  Trimble,  Judge. 

Suit  by  Frank  Jones,  as  executor  of  the 
last  will  of  William  Bemhard,  deceased. 
and  others,  against  Joseph  Belshe  and  an- 
other. Decree  for  complainants,  and  defend- 
ants appeal.    AfiSrmed. 

Suit  to  set  aside  a  warranty  deed,  execut- 
ed by  William  Bemhard  on  the  14th  day  of 
May,  1907,  to  Joseph  V.  Belshe  and  Harriet 
E.,  his  wife,  conveying  to  tbem  a  farm  -of 
120  acres  in  Gentry  county,  worth  upwards 
of  $8,000,  for  the  recited  conslderatioi)  of 
$1  and  love  and  affection.  The  deed  con- 
tained the  following  provisions:  "It  being 
expressly  understood  and  agreed  by  the  par- 
ties hereto  that  the  said  parties  of  the  sec- 
ond part  shall  maintain  and  keep  said  party 
of  the  first  part  for  and  during  his  natural 
life  in  a  manner  suitable  to  his  condition 
in  life.  Said  parties  of  the  second  part  to 
have  immediate  XMSsession  of  said  premises, 
and  the  rents,  issues,  and  profits  thereof 
that  shall  hereafter  become  due  or  accrue." 
The  petition  charges  fraud  and  undne  in- 
fluence on  the  part  of  the  grantees  together 
with   mental  incompetency  in  Jtbe  grantor. 

The  uncontroverted  facts  are  that  the 
grantor,  William  Bemhard,  vras  85  years 
old,  was  bom  in  Germany,  spent  most  of 
his  life  in  this  country,  and  acquired  this 
farm  together  with  some  town  property  by 
his  own  efforts;  a  man  who  in  lils  prime 
was  possessed  of  an  imeducated  but  intelli- 
gent mind  and  great  strength  of  will.  He 
spoke  broken  English,  and  was  slightly  tiard 
of  hearing  In  his  later  days.  His  wife  died 
about  1902.  No  children  were  living.  The 
widow  of  a  deceased  son  and  her  two  yonsg 
children  are  the  only  relatives  shown  by  the 
record.  For  some  time  prior  to  May  14. 
1907,  the  date  of  the  deed,  Bemhard  was  in 
declining  health,  and  on  that  date  was  sick 
in  body  and  weakened  in  mind.  He  liad  liv- 
ed around  at  different  places,  part  of  the 
time  with  a  tenant  on  Ills  farm.  Prior  to 
1903  he  lived  some  time  in  Dakota,  living 
with  his  daughter-in-law,  and  while  there 
sustained  a  fall  which  he  said  affected  hi^ 
head  so  as  to  Impair  hla  memory.  His  busi- 
ness affairs  were  in  the  hands  of  Mr.  Frank 
Jones,  cashier  of  a  bank  at  Stanberry,  Gen- 
try county,  who  was  his  confidential  adviser 
and  who  was  appointed  executor  without 
bond  in  the' last  will  of  Bemhard,  execnted 
January  12,  1904.  On  March  19,  1907,  Bem- 
hard went  to  board  at  a  hotel  k^t  by  the 
defendants  Belshe  and  wife,  who  bad  lived 
in  Stanberry  about  a  year  and  a  balf.    It 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Die  Key  No.  Series  *  Rap'r  indexes 
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doa  not  appear  whether  Bemhard  had  any 
acquaintance  with  defendants  before  that 
time.  Bemhard  became  quite  ill  at  defend- 
ants' hotel,  and  they  took  care  of  him.  He 
had  chronic  Inflammation  of  the  kidneys  and 
heart  trouble.  On  May  14,  1907,  early  in 
the  afternoon,  while  Bemhard  was  still 
sick  in  bed  at  defendants'  hotel,  defendant 
.Toseph  y.  Belshe  called  at  the  office  of  Mr. 
James  F.  Wood,  an  attorney  at  law  in  Stan- 
berry,  and  told  him  that  Bemhard  wanted 
to  see  him  at  the  hotel  on  business.  Mr. 
Wood  called  later  and  talked  with  Bemhard 
in  the  presence  of  Mr.  and  Mrs.  Belshe. 
Wood  returned  to  his  office,  prepared  the 
deed  in  question  and  took  it  to  the  hotel, 
and  It  was  signed  by  Bemhard  while  in  bed. 
Belshe  paid  the  $1  consideration,  took  the 
deed,  and  handed  It  to  Wood  to  be  recorded. 
On  May  25th  following,  a  suit  to  set  aside 
this  deed  was  filed  In  the  name  of  Bern- 
hard  in  the  circuit  court  of  Gentry  county. 
On  the  same  day,  in  the  evening,  an  inquiry 
into  the  sanity  of  Bemhard  was  had  in  the 
probate  court,  which  resulted  in  the  appoint- 
ment of  Frank  Jones  as  bis  guardian.  Bem- 
hard died  in  August,  1907. 

This  suit  was  tried  upon  an  amended  peti- 
tion filed  by  said  Jones  as  executor  of  Wil- 
liam Bernhard,  deceased,  and  guardian  and 
curator  of  the  minor  grandchildren  of  Bern- 
hard.  Fifty  witnesses  testified  at  the  trial, 
29  for  plaintiff  and  21  for  defendants.  We 
cannot  discuss  this  mass  of  evidence  in  detail. 
It  has,  however,  been  carefully  and  fully  ex- 
amined and  considered.  As  Is  usual  In  such 
cases,  there  is  contradiction  in  opinions  as 
to  the  mental  condition  of  Bernhard,  but 
there  Is  little  dispute  upon  the  facts  given  in 
evidence. 

The  testimony  for  plaintiffs  tended  to  prove 
various  facts  and  circumstances  which  would 
Indicate  that  at  the  time  of  the  execution  of 
the  deed  in  question  Bemhard's  mental  fac- 
ulties were  greatly  weakened  and  his  mein- 
ory  Impaired ;  that  he  was  In  his  dotage,  or 
suffering,  as  two  or  three  doctors  testified, 
from  senile  debility,  and  that  he  was  unable 
to  fully  comprehend  the  nature  of  the  trans- 
action. Witnesses  for  plaintiffs,  without  sub- 
stantial contradiction,  testified  to  the  fol- 
lowing events,  which  relate  both  to  the 
charge  of  incompetency  and  of  undue  in- 
fluence: 

On  May  25,  1907,  Bernhard  went  to  the 
bank,  and  in  the  presence  of  Frank  Jones, 
.  Mr.  Sager,  and  Dr.  Dunshee,  stated  that  he 
proposed  to  reshingle  the  roof  of  the  house 
on  his  farm.  On  suggestion  there  made 
that  be  had  no  farm,  that  he  had  deeded  it 
to  the  Belshes,  he  indignantly  denied  it.  He 
said  that  he  had  made  a  lease  which  pro- 
vided that  they  should  have  the  rent  from 
the  farm  during  his  life  to  pay  for  his 
board.  He  expressed  great  resentment,  call- 
ing the  Belshes  thieves.  He  there  acquiesc- 
ed willingly  in  a  suggestion  by  Sager  that 


he  bave  Frank  Jones  appointed  his  guard- 
ian, and  proposed  that  they  go  at  once  to 
Albany  for  that  purpose.  Wherefore,  Jones, 
Sager,  and  Bemhard  proceeded  to  Albany 
on  that  day.  An  Inquiry  was  had  that  eve- 
ning in  the  probate  court  into  Bombard's 
mental  condition,  before  a  jury,  which  re- 
sulted in  the  appointment  of  Jones  as  his 
guardian.  At  this  hearing  Bemhard  stated 
that  he  wanted  Jones  appointed,  that  bis 
memory  was  bad,  and  that  he  was  not 
competent  to  attend  to  bis  business.  On  the 
way  home  he  requested  Jones  to  find  him 
a  boarding  place,  expressed  his  determina- 
tion to  never  go  back  to  Belshes,  and  said 
that  he  was  afraid  they  would  poison  him. 
Jones,  Sager,  and  Dr.  Dimstaee  testify  to 
what  occurred  at  the  bank;  Jones,  Sager 
and  the  probate  judge  as  to  the  proceedings 
in  the  probate  court,  and  Jones  as  to  what 
was  said  on  the  way  home.  Jones  and  Bern- 
hard  returned  to  Stanberry  on  Sunday,  May 
26th,  Jones  taking  his  ward  to  the  Wabash 
hotel,  kept  by  a  Mr.  Jones  and  wife,  not 
related  to  Frank  Jones,  and  arranging  for 
his  board  there.  On  the  evening  of  that 
Sunday  Mrs.  Belshe  came  to  the  Wabash 
hotel  and  talked  with  Bemhard.  On  this 
point  the  landlady  of  the  Wabash  hotel, 
Mrs.  Sarah  J.  Jones,  testified  as  follows: 
"She  came  and  put  her  band  on  bis  shoulder, 
and  says,  'Grandpa,  where  have  you  been?  I 
have  been  hunting  over  town  for  you.'  'Oh,' 
be  says,  'I  have  just  come  down  here.'  She 
says,  'You  have  been  kidnapped.'  He  says, 
'No,  mam,  I  haven't'  She  kept  on  talking 
to  him.  I  asked  her  if  she  wouldn't  go  to 
the  back  parlor  and  talk.  They  did  go 
back  there,  and  were  talking,  and  she  In- 
sisted be  should  go  home  with  her  that 
night;  and  she  told  him — "  Mr.  Wood,  in- 
terrupting: Q.  "Where  was  it  she  commenc- 
ed to  talk  to  him  flrstr  A.  "First,  she 
commenced  to  talk  in  the  office.  •  •  • 
She  insisted  that  he  should  go  home  with 
her."  Mr.  Wood:  Q.  "Was  this  talk  in  the 
office?"  A.  "No,  sir;  it  was  in  my  private 
room — ^that  was  after  I  asked  them  to  go 
back."  Q.  "You  were  in  the  private  room, 
were  you?"  A.  "I  was  sitting  in  the  ad-" 
joining  room.  She  insisted  that  be  should 
go.  She  says,  'Now,  Grandpa,  you  knevi 
you  was  signing  a  deed.'  He  says,  'I  did 
not;  I  Intended  for  you  to  have  a  lease  on 
that  farm,  and  for  yon  to  take  care  of  m« 
as  long  as  I  lived;'  and  she  said,  'You  come 
home  with  me,  and  I  will  convince  you,'  and 
then  she  insisted  that  they  go.  She  bad  hei 
arms  around  his  neck  and  was  crying;  and 
I  stepped  to  the  door  and  says,  'He  can't  gc 
to-night'  That's  all  I  said  to  the  lady. 
Then  she  stayed  a  little  while  longer,  and 
took  ber  girl  with  her  and  went  away. 
Grandpa  went  back  into  the  office  then,  and 
talked  with  Mr.  Jones."  Q.  "What  did  he 
say  about  this  matter?"  A.  "I  can't  tell 
you  anything  be  said  much,  only  when  she 
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started.  He  retired  early.  He  says,  1  guess 
I  will  retire.'  I  told  the  night  boy  to  take 
liim  np  to  his  room  and  he  started;  and 
I  says,  'Oood  night,  Mr.  Bernhard;  have  a 
good  sleep  to-night'  He  says,  Tee ;  I  won't 
have  so  much  love  but  I  can  sleep  to-night 
— I  can  have  a  good  night's  sleep.'  That's 
the  last  words  I  ever  heard  Mr.  Bernhard 
say."  Q.  "Xou  say  you  didn't  see  him  any 
more?"  A.  "No,  sir,  he  was  gone  when  I 
sent  up  for  him  to  come  to  breakfast." 

Bernhard  returned  to  the  hotel  of  the 
Belshes  on  Monday  morning,  and  remained 
there  until  June  21st  following.  He  was  vis- 
ited there  by  Frank  Jones,  who  found  him  in 
bed,  sick.  Bernhard  then  expressed  great 
anger  toward  Jones,  accusing  him  of  wanting 
to  pat  him  in  an  asylum,  and  refused  to  go 
with  him,  saying  he  wanted  to  stay  where 
be  was.  One  or  both  of  the  Belshes  were 
present  during  the  visit  Later,  Jones  Insti- 
tuted habeas  corpus  proceedings  against  the 
Belshes,  and  Bernhard'  was  taken  away, 
against  his  protest  With  regard  to  this  in- 
cident the  sheriff  testified  as  follows:  "I 
think,  when  I  stepped  In  the  room  where  be 
was,  Mrs.  Belshe  was  In  the  room  where  he 
was.  Q.  Well,  do  you  remember  what  she 
said  and  what  she  did?  A.  Well,  I  told  the 
old  gentleman  what  I  was  there  for,  and  be 
says,  'I  don't  know  you;'  and  I  believe  that 
she  spoke  up  and  told  him  'That's  the  sher- 
iff.' He  says, 'The  sheriff!'  He  says, 'I  haven't 
got  any  business  with  the  sheriff;'  says,  'I 
haven't  done  anything.'  I  says,  'No,  Grand- 
pa, you  haven't'  I  says,  'I  have  got  to  move 
you.'  'Move  mo?  he  says,  'You  are  going 
to  take  me  to  St  Joe.'  He  says,  'I  am  not 
going.'  I  says,  'I  am  not  going  to  take  you 
to  St  Joe.'  He  says,  'I  know  you  are.'  So 
I  insisted  on  bis  going,  but  be  wouldn't  con- 
sent to  go."  By  the  Court:  "Did  he  say 
how  he  knew  you  were  going  to  take  him  to 
St  Joe?"  A.  "No:  he  didn't  teU  me  how 
be  knew  I  was  going  to  take  Urn.  I  told 
him  I  was  going  to  take  him  out  to  Mr. 
Temple's,  but  he  didn't  seem  to  believe  me 
at  all.  I  insisted  on  bis  going,  but  be 
wouldn't  consent  as  I  told  you,  and  he  finally- 
agreed,  if  they  were  wllUng,  he  would  go." 
By  the  Court:  "If  who  were  willing?  A.  If 
Mr.  and  Mrs.  Belshe  were  willing.  I  went 
to  Mrs.  Belshe  and  told  her,  'I  am  going  to 
take  him;  I  have  got  to  take  him.  Of  course 
I  don't  want  to  hurt  him  or  be  rough  with 
him,  and  I'd  rather  get  his  consent  than  to 
take  him  against  his  wUl;  and  If  you  can 
say  anything  to  induce  him  to  give  his  con- 
sent to  go  it  win  be  better  all  around — better 
for  him  and  better  for  me.'  She  says,  'I 
won't  do  it.'  She  says,  'If  you  take  him, 
you'll  Just  liave  to  take  him,  that's  all.' 
'Well,'  I  says,  'I  will  have  to  take  him.'  I 
went  from  her  to  Mr.  Belshe,  and  asked  blm 
the  same  thing.  He  says,  'No,  if  you  take 
hlra,  you'll  take  him — I  am  not  going  to  tell 
him  to  go  or  not  to  go.'  I  says,  'AH  right' 
So  I  think  myself  and  Mrs.  Temple  went  to 


Dr.  McCaslin  to  make  inquiries  as  to  whether 
he  thought  he  was  able  to  stand  the  trip  or 
not — I  didn't  know  how  bad  he  was — ^he  was 
in  bed,  and  I  wanted  Dr.  McOaslln's  advice, 
and  I  asked  him,  and  be  says  be  thought  be 
could  stand  the  trip  all  right;  and  I  says. 
'Well,  this  evening  I  am  going  to  take  him.' 
So  I  left  Mrs.  Temple  at  the  doctor's,  and 
went  down  town  to  get  help  to  take  him. 
When  I  got  back  to  the  hotel  Dr.  McCaslin 
and  Mrs.  Temple  were  there,  so  I  went  in 
and  told  him  that  I  had  come  to  take  him 
away;  and  be  says,  'I  no  go.'  So  we  taken 
hold  of  him,  put  his  feet  on  the  floor,  pat 
his  socks  on  and  put  bis  pants  on — put  liis 
clothes  on,  and  after  he  seen  we  was  going  to 
take  him  he  didn't  fight  against  it  quite  so- 
hard — helped  to  get  his  clothes  on."  By  the 
Court:  "He  didn't  fight  quite  so  hard?"  A, 
"No,  sir;  when  be  seen  we  was  going  to  take 
him — of  course,  I  didn't  know  where  his 
clothes  were,  his  coat  and  pants  and  shoes — 
and  I  asked  Mrs.  Belshe  where  they  were. 
She  didn't  tell  me;  and  I  asked  her  about 
his  medicine,  and  she  wouldn't  give  me  any 
satisfaction  about  that  She  said  it  was  on 
the  stand.  I  said  I  didn't  want  to  get  some- 
thing he  wasn't  taking.  She  says,  'You  can 
get  whatever  you  want  to,  I  will  not  have  a 
thing  to  do  with  it'  So  I  got  what  medicine 
was  on  there  she  said  belonged  to  him." 

The  sheriff  took  Bernhard  out  to  the  Iionse 
of  Mr.  George  Temple.  On  arriving  there 
Bernhard  expressed  distrust  and  dislike  for 
Jones;  but  his  attitude  changed  that  evening. 
His  daughter-in-law  and  two  grandchildren 
were  at  the  Temples  when  he  arrived.  He 
expressed  pleasure  at  seeing  them,  caressed 
the  children,  and  said,  "We  are  a  happy 
family  again.  Now  we  will  live  together." 
He  said  the  Belshes  were  French  gypsies, 
and  that  she  was  a  gypsy  witch,  and  could 
do  anything  with  him  that  she  wanted  to. 
He  seemed  very  happy.  Frank  Jones  came 
to  see  him  on  the  second  day.  Bernhard  was 
cordial  to  him,  and  spoke  of  him  as  having 
always  been  his  best  friend.  After  a  few 
days,  Bernhard  went  to  live  with  his  daugh- 
ter-in-law, and  remained  there  until  tils 
death,  in  August,  1907.  Evidence  for  the 
plaintiffs  tended  to  show,  further,  that  Mrs. 
Belshe  refused  to  allow  Mrs.  Mlnne  Bern- 
hard,  the  daughter-in-law,  to  have  a  private 
conversation  with  Bernhard. 

Several  persons,  including  two  doctors,  vis- 
ited Bernhard  about  the  last  of  May,  and 
testified  for  the  defendants  that,  In  their 
opinion,  although  his  mind  appeared  to  be 
somewhat  weak  to  them  by  the  natural  ef- 
fect of  age,  it  was  still  sound.  Other  wit- 
nesses who  knew  him  and  saw  him  prior  to 
May  14th,  the  day  of  the  execution  of  the 
deed,  gave  similar  testimony.  Most  of  the 
defendants'  witnesses  gave  merely  negative 
testimony;  tliat  is,  that  so  far  as  they  saw 
or  noticed,  his  mind  was  right  They  gave 
few  Incidents  of  fact.  Two  of  them  in  par- 
ticular narrated  remarks  by  Bembard  which 
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tended  to  support  the  theory  of  plaintiffs, 
although  the  same  witnesses  gave  opinions 
that  he  was  sound  mentally.  The  main  wit- 
nesses for  the  plaintiffs  were  persons  who 
had  been  intimately  associated  with  Bern- 
bard.  These  were  Mr.  Jones,  his  business 
adviser,  the  Temples,  with  whom  he  bad 
lived,  and  his  regular  physician.  They  re- 
lated numerous  incidents  on  which  they  based 
their  opinions  that  he  was  Incompetent  to 
understand  or  transact  business.  The  opin- 
ion witnesses  for  the  defendants,  and  many 
for  the  plaintiffs,  were  mere  casual  visitors. 
Two  physicians  who  were  called  In  by  Belshe 
on  May  28th,  after  the  guardian  was  ap- 
pointed, and  the  day  after  Bernhard  left 
the  Wabash  hotel  and  returned  to  the  Belsh- 
«s,  testified  at  the  trial.  One  testified  that 
Mr.  Belshe  was  there;  that  Bernhard  com- 
plained of  the  attempt  of  Jones  to  take  him 
away;  that  he  said  be  liked  the  place  and 
the  people;  that  be  had  worked  for  what 
be  got,  and  ought  to  do  with  it  as  be 
pleased ;  that  if  he  was  as  young  as  he  once 
was  they  couldn't  take  him.  The  other  doc- 
tor testified  that  Bernhard  said  that  he  had 
-deeded  his  farm  to  the  Belshes  to  take  care 
of  him;  that  if  be  lived  two  years  tbey 
would  have  a  bad  Job,  but  that  if  he  died 
In  six  months  or  a  year,  they  would  make 
money.  Other  witnesses  who  visited  Bern- 
hard  after  May  28th  testified,  in  substance, 
that  Bernhard  said  he  had  deeded  bis  farm, 
and  was  satisfied.  - 

Mr.  James  P.  Wood,  the  attorney  who  pre- 
pared the  deed,  testified  as  to  the  circum- 
stances surrounding  the  making  of  the  deed 
in  question.  In  substance,  bis  evidence  was 
that  Mr.  Belshe  called  at  bis  office  early  in 
the  afternoon  of  May  14th,  and  stated  that 
Bembard  wanted  to  see  bim  at  the  hotel 
about  some  business;  that  he  went  there, 
between  3  and  4  o'clock,  and  listened  to  a 
long,  rambling,  desultory  talk  about  various 
-disconnected  matters,  by  Bernhard,  who  final- 
ly said  that  be  wanted  witness  to  tell  him 
bow  to  convey  his  farm  to  the  Belshes  in 
-consideration  that  they  would  keep  him  the 
rest  of  bis  life,  and  whether  it  should  be 
by  will  or  deed;  that  Bernhard  said  be  had 
made  a  will,  with  Frank  Jones  as  executor, 
^nd  that  the  will  was  at  the  bank.  Witness 
Jidvised  a  deed,  and,  Bernhard  approving, 
witness  went  to  his  office,  wrote  the  deed, 
returned  with  it  to  the  hotel,  and  read  it  all 
over  to  Bernhard  once,  and  the  clause  pro- 
viding for  his  maintenance  a  second  time, 
Bernhard  approved  It,  signed  it  in  bed,  ac- 
knowledged it  before  witness  as  notary,  and 
delivered  it  to  Belshe  who  paid  the  $1  mon- 
ey consideration.  Belshe  then  handed  the 
deed  to  witness  to  be  sent  to  the  recorder's 
office.  Both  of  the  defendants  were  present 
during  all  the  time  witness  talked  to  Bern- 
hard  and  when  the  deed  was  signed.  No  one 
else  was  present  Bernhard  also  talked  to 
witness  about  bis  other  property,  which  was 
4o  go,  be  said,  to  bis  grandchildren.    In  the 


opinion  of  witness,  Bembard  was  capable  of 
understanding  the  transaction.  After  the 
guardian  was  appointed,  witness  advised 
Belshe  to  call  in  some  doctors,  and  let  oth- 
ers in  to  see  Bembard,  tf  they  came  "In  a 
fair  and  reasonable  spirit,  and  not  in  tbe 
role  of  meddlers  or  trouble  makers."  All 
this  advice  was  "Inasmuch  as  we  didn't  know 
what  proceedings  would  take  place."  On 
cross-examination,  witness  stated  that  Bern- 
hard  said,  when  tbe  instructions  were  given 
for  the  deed,  that  be  wanted  to  turn  over 
tbe  possession  and  rents  Immediately.  Wit- 
ness advised  Mrs.  Belshe  to  go  to  tbe  Wa- 
bash hotel  on  tbe  day  Bembard  was  placed 
there  by  his  guardian,  "and  give  Mr.  Bern- 
hard  assurance  that  she  was  ready  and  Mr. 
Belshe  was  ready  to  perform  their  part  of 
the  contract,  and  that  the  house  was  open 
to  him,  and  be  would  be  received  back  if 
he  wanted  to  come  back."  Q.  "Tell  the  court 
why  you  didn't  send  Mr.  Belshe  instead  of 
Mrs.  Belshe?"  A.  "I  said  I  advised  Mrs. 
Belsbe.  I  want  to  modify  that  by  saying  I 
suggested  to  them,  as  parties  to  this  contract, 
that  it  would  be  incumbent  upon  them  to 
signify  willingness  to  perform  their  part  of 
the  contract."  At  this  time  Wood  had  heard 
by  telephone  from  Albany  of  the  appointment 
of  the  guardian,  but  had  not  seen  the  papers. 
Witness  advised  the  Belshes  concerning  the 
habeas  corpus  proceedings,  and  represented 
them  at  the  trial  of  this  case,  and  repre- 
sents them  here. 

James  F.  Wood  and  Frank  Sheets,  for  ap- 
pellants. J.  W.  Peery,  Ed.  B.  Aleshire,  John 
A.  Showen,  and  R.  S.  Robertson,  for  respond- 
ents. 

FERRISS,  J.  (after  stating  tbe  facts  as 
above).  Connsd  for  defendants  has  briefed 
this  case  on  tbe  theory  that  it  Involves  tbe 
question  only  of  mental  capacity.  All  bis 
citations  are  upon  tbls  point 

The  petition  is  grounded  on  undue  Influ- 
ence, and  counts  but  lightly  on  incapacity. 
Tbe  main  allegation  Is  tbls:  "Plaintiffs  fur- 
ther state  that  the  said  defendants,  by  acts 
and  blandishments  and  assiduous  attentions 
to  said  William  Bernhard  during  an  attack 
of  illness,  and  while  he  was  boarding  with 
them  as  aforesaid,  obtained  an  undue  influ- 
ence over  tbe  mind  of  said  William  Bem- 
bard, and  fraudulently  and  falsely  induced 
and  persuaded  said  William  Bemhard  to  be- 
lieve that  he  was  In  great  danger  of  coming 
to  want  and  that  they,  the  said  defendants, 
were  his  best  and  only  friends,  and  he,  the 
said  William  Bembard,  being  old  and  feeble 
and  weak  of  mind  as  aforesaid,  and  unable 
by  reason  thereof  to  resist  the  entreaties 
and  undue  influence  of  the  defendants,  and 
being  by  them  prevented  from  consulting 
with  those  who  had  for  years  advised  him 
in  business  matters,  was  induced  by  said  de- 
fendants, secretly  and  without  opportunity 
to  consult  or  advise  with  bis  friends,  and 
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those  who  had  for  years  managed  his  busi- 
ness affairs,  to  execute  the  Instrument  afore- 
said, without  being  capable  or  competent  to 
understand  the  nature  and  character  there- 
of;  that  said  defendants,  by  reason  of  the 
weak  and  feeble  condition  of  the  said  Bern- 
hard,  and  by  their  arts  and  attentions  to  him, 
acquired  cua  absolute  control  and  undue  In- 
fluence over  him,  with  the  purpose  and  In- 
tent of  fraudulently  obtaining  from  him  the 
land  aforesaid  without  consideration,  and  the 
execution  of  said  instrument  was  caused  and 
procured  by  said  defendants,  as  a  direct  re- 
sult of  said  undue  influence,  and  of  said  want 
of  mental  capacity  on  the  part  of  said  Bern- 
bard  to  either  resist  the  influence  of  the  de- 
fendants or  to  understand  or  appreciate  the 
character  and  nature  of  said  instrument.*' 
These  allegations  are  denied  in  the  answer. 

Appellants  rest  their  case  upon  the  propo- 
sition that  if  a  person  has  enough  capacity 
to  understand  the  nature  of  the  business  in 
which  he  Is  engaged,  and  the  effect  of  what 
he  is  doing,  his  acts  are  valid  even  if  his 
mind  is  impaired  by  age  or  disease.  Con- 
ceding this  proposition,  and  conceding,  fur- 
ther, for  the  present,  that  under  the  eri- 
dence  Bernhard  liad  capacity,  measured  by 
this  test,  the  case  is  by  no  means  settled  in 
favor  of  appellants.  The  important  question 
is,  Was  fraud  practiced  on  Bernhard  by 
means  of  undue  Influence?  In  considering 
this  question  the  fact  that  Bemhafd's  mind 
was  weakened  by  age  and  disease  becomes 
important 

We  have  these  two  propositions  to  con- 
sider in  this  case:  (a)  Was  Bernhard  want- 
ing In  sufficient  intelligence  to  make  a  bind- 
ing contract?  The  evidence  does  not  show 
him  to  have  been  either  insane  or  ao  im- 
becile. It  does  show,  upon  the  testimony  of 
the  witnesses  on  both  sides,  that  bis  mind 
was  seriously  impaired  by  age  and  disease, 
so  much  so  as  to  cause  him  to  yield  readily 
to  the  persuasion  of  others.  We  do  not  say 
that  his  mental  condition  was  such  that 
would  in  itself  invalidate  a  fair  contract, 
made  under  proper  circumstances  for  proper 
purposes,  (b)  Was  this  deed  procured  by 
fraud?  On  this  point  the  field  of  investiga- 
tion Is  broad.  We  should  consider  the  rela- 
tionship of  the  parties,  the  character  of  the 
transaction,  the  mental  condition  of  the 
grantor,  and  the  adequacy  of  the  considera- 
tion. What  is  a  coufldentlal  relation?  This 
question  cannot  be  answered  by  any  general 
rule.  Some  relations  are  per  se  confidential, 
as  attorney  and  client,  guardian  and  ward. 
Others  may  or  may  not  be  so,  depending 
upon  circumstances.  "The  only  question  Is, 
Does  such  relation  exist?  While  the  rela- 
tion of  nurse  and  patient  may  raise  the 
question,  yet  it  does  not  in  itself  answer  that 
question,  but  the  inquiry  is  still  one  of 
fact"  Stndybaker  v.  Cofleld,  159  Mo.,  loc. 
dt  613,  61  S.  W.  250.  This  Idea  is  more 
fully  elaborated   In   Martin  t.  Baker,   135 


Mo.,  loc.  cit  603,  36  8.  W.  S71,  where  we 
approve  the  following  statement  of  the  law 
in  this  regard: 

[1]  "Whenever  two  persons  stand  in  such 
a  relation  as  that  whUe  it  continues,  con- 
fidence is  necessarily  reposed  in  one,  and 
the  influence  which  naturally  grows  out  of 
that  confidence  is  possessed  by  the  other, 
and  this  confidence  Is  abused  or  the  influence 
exerted  to  obtain  an  advantage  at  the  ex- 
pense of  the  confiding  party,  the  person  so 
availing  himself  of  the  position  will  not  be 
permitted  to  retain  the  advantage,  although 
the  transaction  would  not  have  been  im- 
peached if  no  confidential  relation  existed." 

In  the  same  case  we  say  further: 

[2]  "Another  well-recognized  principle  msiy 
be  stated  in  this  connection,  which  is,  that 
one  may  be  capable  of  making  a  will,  and 
yet  Incapable  of  making  a  contract  In  mak- 
ing the  latter,  his  mind  and  will  power  nec- 
essarily come  in  contact  with  that  of  the 
other  contracting  party,  and  may  be  un- 
duly influenced  or  entirely  overcome  by  it 
A  contract,  therefore,  by  one  of  impaired 
mental  and  will  power  with  one  standing 
in  confidential  relations  with  him  should  be 
closely  scrutinized  to  see  that  no  improper 
advantage  has  been  taken  or  undue  influence 
exerted.  The  exertion  of  undue  influence 
in  such  case  may  be  pronounced  from  the 
nature  of  the  contract  and  from  an  unfair 
and  unreasonable  advantage  secured  by  it" 

In  McCIure  v.  Lewis,  72  Mo.  314,  we  said 
this  In  a  case  where  a  woman  deeded  her 
property  to  a  niece  with  whom  she  was  liv- 
ing. In  consideration  of  love  and  affection, 
reserving  a  life  estate:  "While  there  is  no 
technical  relation  of  trust  between  the  par- 
ties, a  relation  of  intimacy  <ind  kindred  was 
established  between  the  plaintiff  (grantor) 
and  Lewis  and  his  wife  (grantees)  which  en- 
abled the  latter,  if  so  disposed,  to  inflnence 
the  plaintiff,  who  lived  in  their  house  as 
one  of  the  family  and  was  greatly  depen- 
dent upon  them  for  society  and  comfort." 
We  also  in  that  case  quoted  with  approval 
the  following  from  a  decision  by  Lord  EI- 
don:  "That  he  who  bargains  in  matter  of 
advantage  with  a  person  placing  confidence 
in  him  is  bound  to  show  that  a  reasonable 
use  ha»  been  made  of  that  confidence;  a 
rule  applying  to  trustees,  attorneys  or  anu 
one  else."  And  this  (in  the  same  case)  from 
Lord  Kenyon:  "It  is  said  he  was  cautioned. 
It  is  true,  and  so  far  the  parties  did  right 
But  they  ought  to  have  gone  further.  They 
should  not  have  permitted  the  man  to  have 
made  the  bargain  without  going  to  Consult 
his  friends.  There  was  no  sufficient  locus 
penitentise ;  there  were  no  persons  present  to 
give  him  advice.  He  was  entirely  in  their 
hands." 

Ennis  V.  Bumham,  159  Mo.  494,  00  S.  W. 
1103,  ruled  that  a  deed  to  land  worth  be- 
tween $6,000  and  $8,000,  for  the  support  of 
the  grantor,  aged  78,  and  Ills  wife^  was  gross- 
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ly  inadequate  as  to  consideration,  and  the 
bargain  was  "hard  and  inconceivable,"  al- 
though made  to  a  daughter  and  her  husband. 
The  court,  commenting  on  the  evidence,  says: 
"That  the  inadequacy  of  the  consideration 
and  the  unfairness  of  the  bargain  must  have 
been  palpable  to  the  healthy,  discerning  eyes 
of  the  grantees  cannot  be  doubted.  That 
the  grantor  did  not  oomprebend,  and  did  not 
Intend  to  execute  a  deed  of  the  purport  of 
this  one,  is  fairly  inferable  from  the  evi- 
dence. That  he  was  in  a  condition  to  be 
easily  Influenced,  and  the  grantees  in  a  posi- 
tion to  exercise  such  influence,  is  also  be- 
yond question,  and  that  the  deed  was  the 
product  of  such  Influence  exercised  by  them 
is  the  only  rational  explanation  of  all  the 
facts  And  circumstances  of  the  case.  In 
view  of  the  character  of  the  contract  and 
the  relation  of  confidence  and  trust  sus- 
tained by  the  grantees  to  the  grantors  there- 
in, the  influence  which  produced  this  deed 
must  be  held  to  be  undue  and  Illegal." 

The  case  of  Martin  v.  Baker,  supra,  is 
clearly  in  point  both  upon  the  facts  and  con- 
clusions thereon.  The  cases  cited  by  appel- 
lants are  in  harmony  with  those  referred  to 
above,  and  do  not  help  appellants  upon  the 
questions  Involved  here.  We  will  refer  to 
some  of  them. 

Pennington  v.  Stanton,  125  Mo.  658,  28  S. 
W.  10C7,  Involved  no  question  of  undue  In- 
fluence. The  deed  was  set  aside  in  the  trial 
court  solely  on  the  ground  of  mental  in- 
capacity. The  facts  In  that  case  were  that 
the  grantor,  a  woman  72  yeara  old  and  an 
Invalid,  deeded  her  farm  of  90  acres — value 
not  given — In  March,  1889,  to  the  defend- 
ants, who  had  taken  care  of  her  since  March, 
1887,  and  who  continued  this  care  until  her 
death,  In  1892.  The  suit  to  set  aside  the 
deed  was  brought  after  her  death.  Aside 
from  this  farm,  the  grantor  in  the  deed  own- 
ed a  few  head  of  stock  and  $400  or  $500 
in  money.  The  proof  showed  that  the  sup- 
port and  care  given  by  the  defendants  was 
adequate  consideration  for  the  deed.  The 
proof  further  showed  clearly  that  she  knew 
the  contents  of  the  deed,  and  tbere  was 
no  evidence  of  undue  influence.  Five  wit- 
nesses gave  testimony  of  doubtful  weight 
tending  to  show  incapacity,  while  thirteen 
witnesses  testlfled  that  she  was  of  sound 
mind  and  capable  of  managing  her  property. 
This  court  held  that  the  evidence  was  strong- 
ly in  favor  of  the  defendants,  and  for  this 
reason  reversed  the  case. 

The  case  of  Cutler  v.  Zollinger,  117  BlJo. 
92,  22  S.  W.  895,  involved*  only  a  question 
of  mental  capacity.  Upon  this  point  the 
court  affirms  the  familiar  doctrine  that  "the 
real  question  in  this  case  is  one  of  fact,  and 
that  is  whether  the  plaintiff  had  Bufladent 
reason  to  know  and  understand  what  she  was 
doing  in  making  the  sale."  The  trial  court 
found  that  the  grantor  had  sufficient  capac- 
ity, measured  by  this  rule.    The  sale  was 


an  ordinary  transaction,  for  full  value  made 
through  real  estate  agents,  after  consulta- 
tion with  and  approval  by  the  grantor,  noth- 
ing appearing  in  her  manner  to  Indicate  any 
lack  of  mental  capacity  on  her  part  The 
Judgment  was  affirmed. 

In  McKlssock  v.  Groom,  148  Mo.  459,  50 
S.  W.  115,  the  court  found  as  a  fact  that 
there  was  neither  undue  influence  nor  mental 
Incompetency.  This  case  is  Important  in  that 
it  points  out  the  distinction  between  undue 
Influence  exerted  by  a  child  upon  a  parent 
through  the  mere  love  of  the  parent  and 
that  exerted  by  a  stranger;  that  is  to  say, 
the  difference  between  yielding  through  love 
and  yielding  through  mental  weakness. 

Cutts  V.  Young,  147  Mo.  587,  49  S.  W.  548, 
Involved  this  state  of  facts:  The  grantor, 
Cutts,  and  his  wife  were  old  and  feeble. 
They  had  an  Imbecile  sou.  Cutts  determined 
voluntarily  to  deed  this  land  to  the  defendant 
in  consideration  of  support  for  himself,  wife, 
and  son  during  their  lives.  He  made  the 
proposition  to  defendant,  who  accepted  it 
A  deed  was  executed  by  Cutts  and  wife  pro- 
viding for  such  support  Both  Mr.  and  Mrs. 
Cutts  died  a  few  days  thereafter.  Suit  was 
brought  by  the  feeble-minded  son  and  other 
children  to  set  aside  the  deed.  Ttds  court 
used  the  following  language  In  its  opinion 
sustaining  the  deed:  "Knowing  the  inflrm 
condition  of  himself  and  wife,  and  that  they 
could  not  live  much  longer,  bis  purpose  in 
making  the  deed  seems  to  have  been  to  pro- 
vide a  means  of  support  for  them  and  their 
son  George,  in  their  helpless  condition,  dur- 
ing their  natural  lives,  as  he  said,  so  that 
they  would  not  have  to  work.  Whether  the 
mode  selected  was  a  wise  one  or  not  is  not 
for  our  consideration,  but  certain  it  Is,  it  was 
of  the  grantor's  own  suggestion  and  volition. 
There  Is  nothing  In  the  record  which  we 
think  shows  that  William  Cutts  was  incapa- 
ble of  making  the  deed  in  question,  or  that 
it  was  obtained  by  fraud  or  undue  influence 
on  the  part  of  the  defendant  We  are  sup- 
ported in  the  conclusion  reached  by  the  find- 
ing of  the  court  below,  to  whose  Judgment 
we  must  to  some  extent  defer.  We  therefore 
affirm  the  Judgment"  The  case  Just  cited 
goes  no  further  than  to  sustain  the  proposi- 
tion that  Beruhard  bad  the  legal  right  and 
power  to  make  the  deed  in  question,  if  it  was 
upon  his  own  volition  and  with  full  knowl- 
edge of  Its  Import. 

Studybaker  v.  Gofleld,  supra.  Involved  only 
questions  of  fact.  It  was  held  In  that  case 
that  there  was  not  sufficient  proof  of  either 
Incompetency  or  undue  influence  to  invalidate 
the  deed.  Upon  the  point  of  the  relation  of 
nurse  and  patient,  with  opportunity  for  un- 
due Influence,  which  Is  said  in  that  case  does 
not  help  plaintiffs  In  the  case  at  bar. 

[3]  Guided  by  the  foregoing  principles,  let 
us  review  the  situation  here:  Bemhard,  85 
years  of  age,  had  made  a  will,  leaving  his 
farm  with  other  property  to  his  two  grand- 
children who  were  the  natural  objects  of  Us 
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bounty.  He  made  Frank  Jones,  caabter  of  tbe 
bank,  executor  without  bond,  and  left  the 
will  with  him.  Bemhard  was  feeble  with  age 
and  chronic  disease,  his  memory  Impaired, 
and  bis  sight,  hearing,  and  other  faculties 
blunted.  He  relied  upon  Jones  to  advise  l>im 
in  his  business  affairs,  and  Jones  in  fact 
transacted  his  important  business  for  him. 
His  farm  was  occupied  by  a  tenant  He  bad 
no  home.  He  goes  to  board  at  a  hotel  kept 
by  defendants,  in  March,  is  sick  there,  and 
dependent  on  them  for  proper  care.  His  sick- 
ness is  serious.  This  fact,  together  with  his 
advanced  age,  indicated  that  he  had  not  long 
to  live.  The  Belsbes  were  comparatively 
newcomers  in  the  town,  were  not  related  to 
Bemhard,  but,  so  far  as  this  record  shows, 
strangers  to  him  until  he  went  to  their  hotel 
in  March.  He  bad  an  income  from  his  prop- 
erty of  $50  a  month — sufficient,  it  would 
seem,  for  his  few  wants.  He  owned  a  farm 
worth  from  $7,000  to  $S,000,  besides  other 
proi)erty  in  town.  On  May  14th  Belshe  pro- 
cured a  lawyer  to  call  at  tbe  hotel  to  see 
Bemhard  on  business.  So  far  as  we  know, 
this  lawyer  had  never  done  any  legal  business 
for  Bemhard.  The  lawyer  calls  at  the  hotel, 
talks  with  Bemhard  in  the  presence  of  the 
defendants  and  with  no  one  else  present. 
Mr.  Wood,  the  attorney  in  question,  does  not 
claim  to  have  advised  Bemhard.  He  sought 
only  to  get  instructions.  Bemhard  liad  no 
one  to  advise  him,  unless  peradventnre  the 
Belsbes  were  good  enough  to  add  this  to  their 
other  kind  offices.  There  was  no  suggestion 
inade  that  he  should  consult  his  friends,  nor 
was  time  or  opportunity  given  him  to  do  so. 
Tbe  deed  was  at  once  prepared,  read  over  to 
him,  signed  In  bed,  and  delivered,  conveying 
absolutely,  with  right  of  immediate  posses- 
sion, a  farm  worth  upwards  of  $8,000  In  con- 
sideration of  a  naked  promise  by  comparative 
strangers,  who  are  not  shown  to  have  had 
any  financial  responsibility,  to  care  for  him 
until  bis  death,  an  event  obviously  near  at 
band.  Tbe  entire  proceedings  from  the  be- 
ginning of  the  talk  with  the  lawyer  to  tlie 
delivery  of  the  deed,  transpired  between  a 
time  fixed  by  Mr.  Wood  as  between  3  and  4 
o'clock  in  the  afternoon  and  supper  time. 
That  the  situation  of  the  parties  required 
tliat  friend?  of  Bemhard  should  be  consulted 
before  the  deed  was  signed  was  conceded 
by  Mr.  Wood  on  the  witness  stand.  He  was 
asked  whether  be  had  not  stated  that  if  it 
had  been  in  his  power  be  would  have  advised 
Bernhard  not  to  sign  the  deed.  In  response 
he  said:  "I  don't  think  I  did.  I  couldn't 
say ;  I  might  have  made  some  suggestion  as 
to  whether  or  not  it  might  have  been  best 
to  have  suggested  the  coming  of  some  friends 
of  tbe  other  parties  at  the  time  of  tbe  making 
of  the  deed,  so  as  to  have  shown  that  Bern- 
hard  was  in  a  proper  condition.  Q.  In  oth- 
er words,  yon  may  in  this  Interview  with 


your  brother-in-law  have  expi  eased  some  mis- 
givings as  to  whether  a  little  more  time 
should  have  been  taken  in  tbe  mattR?  A. 
Not  in  the  sense  that  I  think  yon  mean  to 
have  it  implied.  Now  if  yon  will  permit 
me,  Mr.  Peery,  as  I  understand  It,  transac- 
tions of  this  kind  are  closely  scrutinized  by 
all  parties,  and  should  be  closely  scnitlDized, 
and  the  conduct  of  persons  who  take  property 
by  gift,  or  from  an  old  person,  should  be  ta- 
guired  into  with  care  to  the  utmost  fairness 
to  all  concerned.  Along  these  lines,  I  don't 
think  it  would  have  been  a  bad  thing  for 
Mr.  Bernhard,  nor  for  the  Belsbes,  nor  for 
those  who  are  prosecuting  this  suit,  to  bave 
had  more  witnesses  present  at  the  signing 
and  delivery  of  this  deed." 

If  Bemhard  bad  lived  to  the  full  Hmit  ex- 
pressed by  him,  two  years,  the  consideration 
would  have  been  grossly  inadequate. 

The  transaction,  taken  by  itself,  witbont 
further  proof,  considering  tbe  relations  of 
tbe  parties,  the  mental  condition  of  the  gran- 
tor, and  the  Inadequacy  of  the  consideration, 
will  not  bear  the  scrutiny  of  the  law.  The 
subsequent  conduct  of  Bemhard  shows  that 
be  did  not  understand  the  next  day  what  be 
had  done.  He  declared  that  be  had  only  con- 
veyed the  rents  during  his  lifetime,  and  took 
immediate  steps  to  set  the  deed  aside.  It  was 
not  until  he  came  again  under  tbe  exclusive 
control  and  management  at  the  defendants 
that  it  was  given  to  him  to  know  that  be  had 
gladly  and  voluntarily  deeded  away  bis  own- 
ership of  the  farm. 

Taldng  all  the  facts  in  evidence  Into  con- 
sideration, we  cannot  doubt  that  the  judg- 
ment below  should  be  affirmed.  It  is  so  or- 
dered. 

EENNISH,  P.  J.,  and  BROWN,  3^  concur 


STATB  T.  JANKEL 

(Supreme  Court  of  Misaouri,  Division  No.  2. 

Dec  19.  1911.) 

1.  A88AT7I.T  AND   BATTEBT    (g   74*)  —  CBIJIINAL 

Offenses— AooBAVATiD  AssauXiT — iNrouu- 

HON— RKQDisrrES. 

An  information  alleging  that  accused  an- 
lawfully  and  feloniously  assaulted  prosecotor, 
and  struck  him  and  beat  him  with  his  hands 
and  fiats,  and  kicked  him  and  struck  him  with 
a  weapon,  whereby  prosecutor  was  so  wounded 
as  likely  to  produce  death,  sufficiently  charges 
a  violation  of  Rev.  St.  1909,  g  44S3.  paniabin; 
wounding  under  circumstances  which  vouid 
constitute  murder  or  manalaughter  if  death 
had  ensued. 

[Ed.  Note.— FOr  other  caaes,  aee  Assault  and 
Battery,  Dec.  Dig.  S  74.*] 

2.  Assault  AND  Batiebv  (S  58*)— AaaRAVAT- 
ED  AssAtTLT— Felonious  Woundiko — Eu- 
ments  of  Offense. 

To  support  a  conviction  under  Rev.  St 
1909,  {  4483,  punishing  wounding  under  cir- 
cumstances which  would  constitute  murder  or 
manslaughter  if  death  had  ensued,  it  is  only 
necessary  to  show  an  unlawful  wounding,  or  tlw 
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infliction  of  great  bodily  harm,  under  circum- 
stances not  excusable  or  justifiable,  and  under 
circumstances  which  woold  constitute  murder 
or  manslaughter  if  death  ensued,  and  it  is  not 
necessary  to  show  that  the  wounds  inflicted 
were  of  a  character  liliely  to  produce  death. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  8§  83,  84 ;   Dec.  Dig.  {  68.*} 

8.  Assault  and  Baitebt  (§  67*)— Felonious 

Wounding — Self-defense. 

An  instruction  that,  if  prosecutor  assaulted 
or  attempted  to  assault  accused  with  a  gun 
without  provocation,  accused  could  use  such 
force  as  was  reasonably  necessary  to  prevent  such 
assault  or  threatened  injury,  was  erroneous  for 
limiting  accused's  right  to  a  defense  against  an 
assault  with  a  gun,  while  the  instruction  should 
have  been  broad  enough  to  allow  accused  to  de- 
fend himself  against  any  kind  of  assault  es- 
tablished by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  fj  96-97;   Dec.  Dig.  |  67.»] 

Appeal  from  Circuit  Court,  HoweU  County; 
W.  N.  Evans,  Judge. 

Edward  Janke  was  convicted  of  felonious 
wounding,  and  he  appeals.  Reversed  and  re- 
manded. 

At  the  December  term,  1910,  of  the  Howell 
circuit  court,  the  defendant  was  convicted  of 
felonious  wounding,  and  sentenced  to  pay  a 
fine  of  $200,  and  has  appealed. 

The  information  is  as  follows:  "O.  F.  Way- 
land,  prosecuting  attorney  within  and  for  the 
county  .of  HoweU,  in  the  state  of  Missouri, 
informs  the  court  that  one  Edward  Janke  on 
the  29th  day  of  June,  A.  D.  1910,  at  the  said 
county  of  Howell,  did  then  and  there  will- 
fully and  unlawfully  and  feloniously  make 
an  assault  on  one  W.  Hoppe,  and  did  then 
and  there  feloniously  strike,  choke,  and  beat 
him,  the  said  W.  Hoppe,  with  his  hands  and 
fists,  and  did  kick  and  stamp  the  said  W. 
Hoppe  with  his  boots  and  shoes,  which  were 
on  the  feet  of  the  said  Edward  Janke,  and 
did  strike  and  beat  the  said  W.  Hoppe  with 
some  hard  weapon  or  instrument  unknown 
to  this  prosecuting  attorney,  all  of  which  be- 
ing dangerous  and  deadly  weapons,  whereby 
he,  the  said  W.  Hoppe,  was  maimed,  wound- 
<h1,  beaten,  and  ill  treated  with  great  force 
which  was  likely  to  produce  death,  and  the 
said  W.  Hoppe  received  great  bodily  harm 
and  which  was  likely  to  produce  death,  con- 
trary to  the  form  of  the  statutes  in  such 
cases,,  and  against  the  peace  and  dignity  of 
the  state." 

The  prosecuting  witness,  Hoppe,  resided  at 
Willow  Springs,  and  was  engaged  in  the  real 
estate  business.  He  was  a  cripple,  one  leg 
having  been  previously  broken  several  times, 
and  was  misshapen,  and  lacked  circulation. 
He  walked  with  one  and  sometimes  two 
canes.  The  defendant  about  a  year  previous- 
ly had  come  from  Dakota  and  purchased  a 
fa  rm  in  Howell  county  through  the  agency  of 
Hoppe,  where  he  had  since  resided,  and  Just 
before  the  difficulty  iu  question  had  bought 
another  farm  from  Hoppe  as  agent.    On  the 


day  of  the  trouble,  defendant  went  to  Hop- 
pe's  house  to  see  him  about  the  transfer  of 
the  Insurance  policy  on  the  property  last  pur- 
chased. The  parties  up  to  that  time  were 
good  friends.  They  drank  freely  of  beer,  but 
there  is  no  claim  that  either  was  very  drunk. 
At  last  they  got  into  a  senseless  quarrel  as 
to  whether  Missouri  land  was  better  or  worse 
than  Dakota  land.  Finally  the  parties  got  in- 
to a  personal  encounter  in  the  hall  of  Hoppe's 
house.  Defendant  testified  that  Hoppe  point- 
ed a  gun  at  him,  and  tried  to  strike  him  with 
a  stick  and  caught  defendant  round  the  legs 
and  held  on  to  him,  and  tliat  all  that  he  the 
defendant  did  was  to  try  to  pull  loose  from 
Hoppe.  Hoppe's  leg  was  broken,  and  subse- 
quently amputated.  • 

The  court  gave,  among  others,  the  follow- 
ing instructloDS: 

"The  court  instructs  the  Jury  that  If  you 
find  and  believe  from  all  the  facts  and  cir- 
cumstances In  evidence  In  this  case  that  at 
any  time  about  the  29th  day  of  June,  1910,  in 
Howell  county,  Mo.,  this  defendant  did  un- 
lawfully and  without  Just  cause  or  provoca- 
tion assault  W.  Hoppe,  with  intent  to  do  him 
some  great  bodily  harm,  and  did  then  and 
there  strike,  beat,  or  stamp  said  Hoppe  in 
a  manner  likely  to  produce  death  or  great 
bodily  harm,  and  did  then  and  there  Inflict 
on  said  Hoppe  great  bodily  harm,  then  you 
should  find  the  defendant  guUty  as  charged, 
and  assess  his  punishment  at  imprisonment 
in  the  penitentiary  for  a  term  not  less  than 
two  nor  more  than  five  years,  or  by  impris- 
onment in  Jail  not  less  than  six  monttis  nor 
more  than  one  year,  or  by  both  a  fine  of  not 
less  than  |100  and  imprisonment  in  the  Jail 
not  less  than  three  months,  or  by  a  fine  alone 
of  not  less  than  $100." 

"If  you  believe  from  the  evidence  in  this 
case  that  Hoppe  first  assaulted  or  attempted 
to  assault  defendant  with  a  gun,  without  Just 
cause  or  provocation,  then  the  defendant  has 
a  right  to  use  such  force  and  such  means  as 
was  reasonably  necessary  to  prevent  such  as- 
sault or  prevent  such  threatened  injury,  and 
he  would  not  be  guilty  on  this  charge  for 
personal  injuries  inflicted  on  Hoppe  in  the 
n^bessary  defense  of  himself." 

Green  &  Green  and  J.  N.  Burroughs,  for 
appellant.  Elliott  W.  Major,  Atty.  Gen.,  and 
Campbell  Cummings,  Asst.  Atty.  Gen.,  for  the 
State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  1.  The  information  charges  an  offense 
under  section  4483  of  the  Revised  Statutes, 
and  is  sufficient.  State  t.  Bailey,  21  Mo. 
484;  state  V.  Moore,  65  Mo.  606;  State  v. 
Nieuhaus,  217  Mo.  332,  117  8.  W.  78. 

[2]  2.  Complaint  is  made  of  instruction 
No.  1  because  It  does  not  tell  the  Jury  that, 
if  the  weapons  used  were  not  dangerous, 
then  the  wounds  Inflicted  must  have  been  of 
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a  cbaracter  likely  to  produce  deatA.  Tbe 
statute  does  not  anywhere  require  that  the 
wounds  should  be  of  such  character.  It  only 
requires  that  the  person  shall  be  wounded  or 
receive  great  bodily  harm  In  cases  and  under 
circumstances  which  would  constitute  murder 
or  manslaughter  if  death  had  ensued.  All 
that  Is  necessary  under  this  section  is  that 
there  shall  be  an  unlawful  wounding  or  tbe 
Infliction  of  great  bodily  harm  in  cases  and 
under  circumstances  not  excusable  or  Justifia- 
ble. This  contention  was  decided  against  ap- 
pellant in  State  v.  Bailey,  21  Mo.  484,  and 
State  v.  Munson,  76  Mo.  109.  That  instruc- 
tion does  not  state  a  case  of  assault  with 
intent  to  kill  as  contended  for  by  appellant. 

[3]  S.  The  fourth  instruction  is  defective. 
It .  limits  defenda'nt's  rights  to  a  defense 
against  an  assault  with  a  gun.  The  instruc- 
tion should  have  been  broad  enough  to  al- 
low defendant  to  defend  himself  against 
any  kind  of  assault,  if  any,  that  the  evi- 
dence tended  to  show  was  made  upon  him  by 
Hoppe. 

What  has  been  said  above  must  be  under- 
stood with  the  qualiflcation  that  tbe  word 
"feloniously"  in  tbe  information  only  modi- 
fies the  statement  that  defendant  assaulted 
Hoppe,  and  struck,  choked,  and  beat  him 
with  bis  hands  and  fists.  It  does  not  qualify 
any  of  the  8ut)8equent  part  of  the  informa- 
tion. On  retrial  the  information  should  be 
amended  in  that  particular. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 

BI.tAIR,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  Is  adopted  as  the  opinion  of  tbe 
court     All   tbe   Judges   concurring. 


WALTON  V.  PHOENIX  INS.  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec. 
5,  1911.) 

1.  INSUBANCX    (I   323*)— FOBFEITUBK   OF    FiBE 

INSUBANCK  Policy — "Occupahct." 

Tbe  occupancy  of  a  dwelling  house  with- 
in a  fire  policy,  stipulating  that  it  shall  be 
void  if  the  building  becomes  vacant  or  unoc- 
cupied and  remains  so  for  10  days,  means 
that  some  person  is  living  in  it,  and,  if  for 
10  days  no  person  is  living  in  it,  the  house 
is  unuccupied,  and  the  policy  is  forfeited,  but 
one  may  occupy  premises  which  are  not  plac- 
es of  abode,  and  a  house  occupied  by  a  care- 
taker or  watchman  not  making  the  bouse  his 
domicile  la  occupied. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  g{  764-779;    Dec.  Dig.  <  323.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4897-4903;   vol.  8,  p.  7786.] 

2.  Tbiai.  (I  142*)— Evidence— Question  fob 

JUBY. 

The  jury  may  draw  every  reasonable  in- 
ference which   the  evidence  suggests. 

[E<d.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  337;    Dec.  Dig.  {  142.*) 


3.  fNsrBANCx  (S  665*)— FoBtEiTUBK  or  Fire 
Insubancb  Policy— Unocoitpied  Premises 

— Evidkncb. 

Evidence  held  to  support  a  finding  that  a 
dwelling  bouse  was  not  unoccupied  for  10 
days  witliin  a  fire  policy,  stipulating  that  it 
should  be  void  on  the  building  becoming  un- 
occupied, and  so  remaining  for  10  days. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  1714;    Dec.  Dig.  |  665.*] 

4.  Insubakcc    (S   146*)  —  Cokstructioit    of 
Fire  Insubarce  Pouct. 

The  courts  do  not  enlarge  terms  of  in- 
surance policies  in  an  effort  to  defeat  them, 
but,  in  the  construction  of  doubtful  terms. 
the  construction  most  favorable  to  insured 
must  be  adopted. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  fi  292,  294-298;  Dec.  Dig.  {  14&*] 

5.  Insubanck  ({  646*)— Fobfeitube  of  Fire 
Iksubance  PoucY— Burden  of  Proof. 

A  fire  insurance  company  relying  on  the 
forfeiture  of  a  policy  on  the  ground  that  tbe 
dwelling  insured  has  been  unoccupied  for  10 
days  in  violation  of  the  policy  has  the  burden 
of  establishing  the  facts. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1655;   Dec.  Dig.  i  646.*] 

6.  Appeai,  and  Error  ({  1006*)— Tkbdict— 
Conclusiveness. 

A  verdict  on  confiicting  evidence  rendered 
on  proper  instructions,  and  approved  by  the 
trial  court,  is  conclusive  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3949;   Dec  Dig.  (  lOOS.*] 

7.  INSUBANCE  ({  328*)— Forfeiture  of  Fire 
Insurance  Poi-icy— Change  of  Title. 

A  mortgagee,  after  condition  broken,  may 
enter  and  account  to  tbe  mortgagor  for  tbe 
rental  value  of  the  premises,  vta  such  pos- 
session is  not  inconsistent  with  his  position 
as  mortgagee,  nor  is  he  the  absolute  owner 
within  tbe  clause  of  a  fire  policy  issued  to 
the  mortgagor,  avoiding  the  policy  on  a  trans- 
fer of  tiue  to  the  property,  and  Uiis  title  does 
not  become  legal  by  the  mere  execution  by 
the  mortgagor  of  a  deed  delivered  to  a  third 
person  in  escrow  for  delivery  to  tbe  mortga- 
gee on  tbe  jrarforraance  of  specified  condi- 
tions, and,  until  delivery,  the  policy  is  valid. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  794-822;   Dec  Dig.  f  328.*] 

8.  Trial    ({  268*)— iNBTRuonoNa— Ionorino 
Issues. 

A  requested  instruction  which  ignores  a 
fact  supported  by  ample  evidence  is  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  618-628;   Dec  Dig.  |  253.*] 

9.  Insurance   (f  624*)— Fire  Insubakcx  — 
Actions— Pabties. 

A  mortgagee  in  possession  after  condi- 
tion broken  may  sue  on  a  fire  policy  issned 
to  the  mortgagor,  stipulating  that  any  loss 
shall  be  payable  to  tbe  mortgagee  as  nis  in- 
terest may  appear,  and  the  mere  fact  that  the 
mortgagor  lias  executed  a  deed  of  the  prem- 
ises to  the  mortgagee,  and  that  the  deed  has 
been  deposited  with  a  third  person  in  escrow 
for  delivery  to  the  mortgagee  on  the  i>erform- 
anoe  of  specified  conditions,  which  have  not 
been  performed,  does  not  defeat  the  right  of 
the  mortgagee  to  sue. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1565;    Dec  Dig.  {  824.*] 
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10.   IWBtTBANClt     (I    624*)— FiBB    iKfSUKANCB— 

Action  —  Estoppel    to    Dbny    Hioht    of 

Mobtoaoee  to  Sue. 

Where  an  agent  of  a  fire  insarance  com- 
pany issuing  a  policy  stipulating  for  the  pay- 
ment of  a  loss  to  a  mortgagee  through  a  bank 
of  which  the  agent  was  cashier  advised  that 
the  policy  could  not  be  assigned  by  insured 
to  the  mortgagee,  the  company  was  estopped 
to  claim  tliat^the  mortgagee  could  not  sue  on 
the  policy  without  an  assignment,  provided 
the  company  knew  that  the  agent  acted  for 
the  bank  as  well  as  for  insured  and  the  mort- 
gagee in  the  transaction. 

[£3d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $  1565;    Dec.  Dig.  |  624.*] 

Appeal  from  Circuit  Court,  St  Francois 
County;   Cbas.  A.  Killlan,  Judge. 

Action  by  Walter  W.  Walton  against  the 
Phoenix  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Fyke  &  Snider  and  M.  B.  Smith,  for  ap- 
pellant   Marbury  &  Hensley,  for  resiwndent 

RETNOUDS,  P.  J.  Plaintiff  Walton,  then 
the  owner  of  a  house  and  lot  in  Frankclay, 
St  Francois  county,  sold  and  conveyed  it  to 
one  Wheeling,  and  for  all  or  part  of  the  pur- 
chase money  took  back  a  deed  of  trust  on 
the  same  property,  the  deed  being  evidenced 
by  thirty-three  notes  executed  by  Wheeling. 
Walton  desired  to  raise  $500  on  these  notes 
and  submitted  the  proposed  loan  to  the  Iron- 
dale  Bank,  of  which  one  Adams  was  cashier. 
Adams  was  also,  at  that  tiihe  and  place, 
agent  of  the  Pbcenix  Insurance  Company, 
the  defendant  and  appellant  here.  When 
Walton  applied  for  the  loan  Adams,  after 
consultation  with  the  president  of  the  bank, 
agreed  to  make  it  with  the  deed  of  trust  and 
notes  as  collateral  security,  provided  in- 
surance was  taken  orut  on  the  house.  To 
this  Walton  agreed,  whereupon  defendant 
through  this  agent  Adams,  issued  its  insur- 
ance policy  by  which  it  insured  Wheeling  for 
the  term  of  tiiree  years  against  loss  or  dam- 
age by  fire,  to  an  amount  not  exceeding 
$1000  on  the  frame  building  situated  on  the 
lot  referred  to,  the  policy  subject  to  all  the 
conditions  therein  contained.  It  was  written 
in  this  policy,  "loss,  if  any,  hereunder  Is  pay- 
able to  W.  W.  Walton  through  Irondale 
Bank  as  mortgage  interest  may  appear." 
Adams  stated  in  explanation  of  this,  that  by 
making  the  loss  payable  through  his  bank,  if 
that  occurred  the  ban^  would  be  able  to  pro- 
tect itself  by  having  the  funds  in  its  own 
hands'. 

The  conditions  in  the  x>olicy  involved  were 
those  of  ownership  of  the  property  in  Wheel- 
ing, and  that  the  policy  shall  be  void  "if  a 
building  herein  described,  whether  intended 
for  occupancy  by  owner  or  tenant  be  or 
become  vacant  or  unoccupied  and  so  remain 
for  ten  days."  This  policy  seems  to  have 
been  signed  by  Adams,  as  agent  for  the  com- 
pany   defendant     Thereupon    the    Irondale 


Bank  made  the  loan  of  $500,  Walton  putting 
up  the  deed  of  trust  and  notes  as  collateral 
and  executing  the  ordinary  bank  collateral 
note,  and  apparently  retaining  the  policy  un- 
til after  the  fire,  when  he  sent  it  in  to  the 
bank  or  to  Adams,  as  agent  of  the  defendant 
company.  It  appears  that  afterwards  Wheel- 
ing, having  paid  only  about  $20  on  the  debt 
and  having  told  Walton  that  be  could  not 
pay  any  more,  offered  to  deed  back  the  prop- 
er^ to  Walton  if  the  latter  would  surrender 
to  him  his  notes  which  were  secured  by  the 
deed  of  trust  This  was  agreed  to,  the 
agreement  further  providing  that  all  moneys 
arising  from  the  sale  of  the  house,  over  and 
above  $804.60,  the  balance  owed  by  Wheeling 
on  the  notes,  should  be  paid  over  by  Walton 
to  Wheeling,  but  that  if  on  a  sale  of  the 
property  Walton  was  unable  to  obtain  more 
than  the  amount  of  the  debt  nothing  was 
coming  to  Wheeling.  Thereupon  Wheeling 
and  his  wife  executed  a  general  warranty' 
deed  for  the  property,  conveying  it  to  Wal- 
ton. This  deed,  by  agreement,  was  not  de- 
livered to  Walton  but  was  left  in  the  hands 
of  a  Mr.  Clay  in  escrow,  to  be  delivered  to 
Walton  when  he  had  taken  up  the  notes  held 
as  collateral  by  the  bank  and  returned  them 
to  Wheeling.  After  the  execution  of  this 
agreement  and  of  this  warranty  deed  and 
the  placing  of  the  latter  in  the  hands  of  Mr.. 
Clay  in  escrow.  Wheeling  and  Walton  went 
into  the  Irondale  Bank  and  informed  Adams 
of  it,  talked  over  the  effect  of  it  on  the  title 
to  the  property  and  asked  Adams  about  the 
necessity  of  an  assignment  of  the  policy  from 
Wheeling  to  Walton.  Wheeling  said  he' 
would  assign  the  policy  then  or  later,  but 
saying  he  was  in  a  hurry  left  the  bank. 
Walton  remained  and  took  up  the  matter  of 
the  assignment  with  Adams.  Adams  told 
Walton  that  "on  account  of  this  deed  not 
being  in  his  own  hands  that  he  couldn't 
claim  to  be  the  absolute  owner  of  that  prop- 
erty, consequently  he  couldn't  make  a  trans- 
fer of  the  policy,  until  be  traded  for  the 
property."  Adams  testifying,  said  he  knew 
from  Mr.  Clay  that  he  (Clay)  had  the  deed 
in  escrow  and  that  Clay  was  holding  it  on 
the  understanding  that  when  Walton  raised 
these  notes  from  the  Irondale  Bank  or  de- 
livered the  notes  to  Clay  or  delivered  Clay  a 
receipt  from  Wheeling  for  the  notes,  he  would 
deliver  the  deed  to  Walton  and  the  latter 
would  become  the  absolute  owner  of  the 
property.  It  was  on  this  state  of  facts  that' 
Adams  said  that  no  assigpment  of  the  policy 
from  W^beeling  to  Walton  should  be  and 
none  was  made,  he  (Adams)  being  of  the 
opinion  that  until  the  delivery  of  this  deed  to 
Walton,  he  was  not  the  owner  of  the  property, 
and  so  he  told  Walton.  Adams  also  testified 
that  the  defendant  Insurance  Company  was 
aware  of  the  fact  that  he  was  also  the  cash- 
ier of  the  Irondale  Bank  and  that  when  he 
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(AdamB)  Issued  the  policy  on  the  property,  he 
had,  In  due  course,  notified  defendant  of  Its 
number  and  series  and  of  the  mortgage 
clause.  After  Walton  and  Wheeling  had 
made  their  agreement  and  the  deed  had  been 
lodged  In  escrow,  Wheeling  turned  over  the 
possession  of  the  house  to  Walton,  agreeing 
to  pay  him  rent  In  lieu  of  the  unearned 
portion  of  the  premium  on  the  insurance 
policy.  Wheeling  never  paid  any  rent  and 
after  occupying  the  premises  for  a  short 
time  moved  out  and  it  was  thereafter  occu- 
pied by  different  tenants  of  Walton  until 
about  the  27th  of  September,  1907,  on  which 
date  the  tenant  then  occupying  It  moved  out. 
Walton  thereupon  rented  it  to  a  man  named 
Bass.  The  original  arrangement  between 
Bass  and  Walton  was  that  the  former  was 
to  take  possession  about  the  15th  of  October, 
that  being  the  date  upon  which  the  lease  on 
the  house  In  which  he  was  then  residing  ex- 
pired. Walton  afterwards  told  Bass  that  the 
property  was  Insured  and  that  he  would  like 
to  have  him  move  in  right  away;  that  he  might 
move  in  a  little  of  his  furniture;  that  he 
need  not  move  the  best  of  It,  but  to  more 
something  in  that  was  not  very  valuable,  so 
as  to  protect  his  insurance.  Bass  agreed  to 
this,  but  when  be  started  to  move  in  part 
of  his  furniture  he  and  bis  wife  changed 
their  minds  and  concluded  they  would  move 
altogether.  Accordingly  on  Monday  the  7th 
of  October,  they  moved  three  loads  of  furni- 
ture into  the  house.  Before  the  moving  had 
been  completed,  it  commenced  raining  and 
the  effort  to  move  the  rest  of  the  furniture 
stopped.  Bass  and  his  wife,  however,  went 
up  in  the  afternoon  to  the  bouse  and  put 
the  furniture  which  had  been  removed 
in  the  rooms  In  which  they  wanted  it. 
They  also  cleaned  up  the  floors,  ready  to 
move  in  and  place  the  remainder  of  their 
furniture  the  following  morning.  The  three 
loads  of  furniture  moved  contained  tubs, 
boxes,  old  chairs,  etc.,  as  also  a  set  of  parlor 
furniture  and  a  bedroom  set.  Mr.  and  Mrs. 
Bass  remained  In  the  house  arranging  the 
furniture  until  between  four  and  five  o'clock 
that  evening,  and  then  returned  to  their 
former  home,  sleeping  there  that  night.  It 
appears  that  the  fire  broke  out  in  the  Wheel- 
ing house  about  two  o'clock  on  the  morning 
of  the  8th  of  October,  the  time,  however,  not 
being  fixed  with  certainty.  At  all  events  it 
broke  out  In  the  night  of  the  7th  and  Sth  of 
October  and  the  building  and  its  contents 
were  entirely  destroyed.  Walton  resided  in 
Washington  county  and  not  at  Frankclay 
and  at  the  time  of  the  fire  was  in  St.  Louis. 
Bass  said  he  had  not  seen  him  after  about 
the  end  of  September  or  first  of  October, 
until  after  the  fire,  when  on  being  Informed 
by  letter  of  the  flre,  Walton  went  to  Irondale 
and  turned  the  policy  of  insurance  over  to 
Adams,  either  he  or  Adams  writing  to  de- 
fendant to  send  blank  proofs  of  loss.  De- 
fendant declined  to  send  any,  claiming  that 


under  the  terms  of  the  policy  It  was  not 
liable.     Thereupon  this  suit  was  Instituted. 

The  petition  contained  two  counts.  The 
first  averred  that  there  was  an  agreement 
on  consideration  of  which  Wheeling  was  to 
assign  to  plaintiff  the  insurance  policy,  but 
that  he  had  neglected  and  refused  to  do  so, 
and  Walton  claiming  to  be  owner,  sued  for 
the  total  Insurance.  The  second  count  claims 
$1000  as  the  amount  of  loss  on  the  building, 
it  being  averred  in  this  count  that  Wheeling 
was  the  unconditional  and  sole  owner  and 
that  plaintiff  was  the  owner  and  holder  at 
the  time  of  the  issuing  of  the  policy  and 
still  la  the  owner  and  holder  of  the  thirty- 
three  promissory  notes,  aggregating  $805  se- 
cured by  the  deed  of  trust  and  that  under 
the  terms  of  the  policy  the  loss  was  made 
payable  to  Walton  as  mortgagee  to  the. ex- 
tent and  amount  of  the  promissory  notes 
held  by  Walton,  and  averring  that  the 
amount  due  on  the  notes  with  interest  is 
$1000,  plaintiff  praya  judgment  for  that 
amount,  averring  that  the  fire  occurred  on 
the  Sth  of  October,  1907.  The  first  count 
was  dismissed  at  the  close  of  the  evidence 
by  plaintiff,  defendant  at  the  commencement 
of  the  trial  and  again  at  its  termination 
having  moved  that  plaintiff  be  required  to 
elect  upon  which  count  in  the  petition  he 
would  stand,  the  coimts  being  repugnant. 
Whereupon  plaintiff  elected  to  stand  upon 
the  second  coimt,  dismissing  as  to  the  first 

The  answer,  apparently  to  the  first  count, 
by  way  of  defense  avers  that  the  property 
was  vacant  and  had  been  vacant  for  more 
than  fifteen  days  prior  to  the  burning  thereof 
and  that  the  destruction  of  the  property  was 
surrounded  with  suspicious  circumstances  for 
the  reason  that  a  load  or  two  of  old  worth- 
less household  plunder  had  been  stored  In 
the  property  under  the  direction  of  plabitiff 
for  the  purpose  of  technically  avoiding  the 
provision  in  the  insurance  policy,  that  the 
vacancy  of  the  house  for  more  than  ten  days 
would  work  an  absolute  forfeiture  of  tlia 
policy  and  of  the  rights  and  advantages  ac- 
cruing thereunder  to  the  insured  or  his  as- 
signee thereof.  It  is  further  averred  that 
the  property  was  vacant  and  unoccupied, 
within  the  meaning  and  spirit  of  the  policy 
at  the  time  of  the  flre,  and  had  been  so  for 
more  than  flfteen  days  theretofore.  While 
this  is  distinctly  pleaded  as  an  answer  to  the 
first  count,  it  seems  to  have  been  treated  in 
the  instructions,  given  after  that  count  had 
been  dismissed,  as  still  in  the  case.  As  to 
whether  this  should  have  been  done,  we  ex- 
press no  opinion,  no  point  being  made  upon 
it.  That  part  of  the  answer  purporting  to  be 
levelled  at  the  second  count  avers  that  nether 
Wheeling  nor  Walton  had  any  Interest  in  the 
property  and  that  the  policy  was  null  and 
void;  that  it  had  never  been  transferred  or 
assigned  to  Walton  and  that  as  a  matter  of 
fact  Walton  had  no  Interest  in  it;  that  the 
title  to  the  property  insured  had  complete 
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and  fully  passed  out  of  Wheeling  to  Walton 
by  the  deed  made  to  Walton  on  or  abont  the 
2Sth  of  April  and  that  no  arrangement, 
-verbal  or  otherwise,  had  been  made  whereby 
Wheeling  was  to  make  an  assignment  in 
writing  as  required  by  the  policy,  to  Walton 
and,  clearly  referring  to  the  first  connt  of  the 
petition,  denies  all  knowledge  of  the  pre- 
tended contract  set  ont  in  it  between  Walton 
and  Wheeling  and  avers  that  defendant  gave 
no  consent,  verbal  or  otherwise,  to  any  such 
arrangement  The  answer  to  the  second 
count  concludes  with  a  general  denial  of  all 
other  matters. 

At  the  trial  before  the  court  and  a  Jury 
there  was  evidence  tending  to  establish  the 
facts  as  set  out  by  us,  with  the  additional 
fact  that  it  appeared  that  up  to  the  time  of 
the  destruction  of  the  property  Walton  had 
not  taken  up  the  notes  from  the  bank  held 
by  the  bank  as  collateral  and  had  not  re- 
turned them  to  Wheeling  and  had  not  taken 
the  deed  out  of  escrow  nor  had  it  ever  been 
delivered  to  him. 

There  was  no  evidence  as  to  the  origin  of 
the  fire  and  no  facts  in  evidence  even  tending 
to  connect  plaintiff  with  the  Are. 

At  the  Instance  of  plaintiff  the  court  gave 
five  Instructions.  As  no  error  is  assigned  to 
them  except  generally  tliat  they  should  all 
have  been  refused-  and  an  instruction  given 
for  defendant,  it  is  not  necessary  to  set  them 
out 

At  the  instance  of  defendant  the  court 
gave  two  instructions.  The  first  told  the 
Jury  that  under  the  terms  of  the  policy  sued 
on,  "if,  before  the  fire  complained  of,  the 
building  insured  became  vacant  or  unoccupied 
and  so  remained  for  ten  days,  said  policy 
thereupon  became  void  and  plaintiff  cannot 
recover  in  this  action." 

The  second  Instruction  told  the  Jury  that 
occupancy  of  a  dwelling  bouse  means  that 
some  person  is  living  in  it  and  if  they  found 
that  for  a  period  of  ten  days  before  the  fire 
complained  of,  no  person  was  living  in  the 
dwelling  house  in  question,  then  for  such 
length  of  time  the  same  was  unoccupied. 

Defendant  asked  two  other  Instructions 
which  were  refused.  The  first  that  under 
the  pleadings  and  evidence  plaintiff  could 
not  recover;  the  second,  numbered  four,  "that 
if,  after  the  policy  sued  on  was  issued  and 
before  the  flre  described  in  the  petition,  J. 
R.  Wheeling  made  a  warranty  deed  to  the 
property  described  in  said  policy  to  W.  W. 
Walton,  and  at  or  about  the  date  of  said 
deed  and  before  the  flre  referred  to,  paid  or 
agreed  to  pay  to  said  Walton  rent  for  said 
property  thereafter,  said  policy  at  that  time 
became  void  and  plaintiff  cannot  recover  In 
this  action." 

Exception  was  duly  saved  to  the  refusal 
of  these  two  Instructions  and  to  the  giving 
of  the  instructions  on  behalf  of  plaintiff. 
The  Jury  returned  a  verdict  for  plaintiff  in 
the  sum  of  $970.57,  being  the  amount  of  the 


principal  and  interest  added  to  the  date  of 
the  trial,  the  notes  calling  for  Interest  at  the 
rate  of  8  per  cent  per  annum.  Judgment 
followed  from  which  defendant  has  duly 
perfected  appeal  to  this  court,  Iiaving  filed 
Its  motion  for  a  new  trial  as  well  as  in  ar- 
rest and  saved  exception  to  these  being  over- 
ruled. 

Defendant  makes  three  points:  First  that 
the  evidence  is  undisputed  that  the  house 
was  vacant  and  unoccupied  for  ten  days  be- 
fore the  flre:  that  the  court  by  its  Instruc- 
tions liad  recognized  this  provision  of  the 
policy  as  valid  and  the  law  of  the  case  and 
upon  that  theory  should  have  sustained 
the  demurrer  to  the  evidence.  Second,  that 
the  policy  became  void  when  the  insured. 
Wheeling,  delivered  the  possession  of  the 
property  insured  to  Walton.  Third,  plaintiff 
sued  as  mortgagee  but  his  mortgage  was 
cancelled  by  the  transfer  of  the  property  to 
him  to  satisfy,  and  in  payment  of,  the  debt, 
and  no  Interest  as  mortgagee  remained  to  sus- 
tain a  claim  in  his  favor  as  mortgagee  under 
the  policy.  We  cannot  hold  any  of  these  as- 
signments well  taken. 

[1-6]  The  court  by  its  second  instruction 
given  at  the  Instance  of  defendant  properly 
instructed  the  Jury  as  to  what  was  meant 
by  the  term  "unoccupied."  With  this  In- 
struction and  the  evidence  before  It,  the  Ju- 
ry must  be  held  to  have  found  as  a  matter 
of  fact  that  within  the  definition  of  "oc- 
civancy,"  as  given  by  the  court  these  prem- 
ises had  not  been  unoccupied  for  a  period 
of  ten  days.  Whether  there  was  any  evi- 
dence from  which  the  Jury  had  a  right  to 
determine  on  tills  issue  was  for  the  trial 
court  primarily,  then  for  us,  as  an  appellate 
tribunal.  That  the  Jury  is  authorized  to 
draw  every  reasonable  inference  which  the 
evidence  suggests,  is  accepted  law.  The  ten- 
day  period  of  vacancy  or  lack  of  occupancy 
would  expire  on  midnight  of  the  7th  of  Oc- 
tober. While  there  was  evidence  tending  to 
show  that  the  fire  had  occurred  after  mid- 
night and  about  two  o'clock  on  the  morning 
of  the  8th,  there  was  no  positive  evidence 
as  to  the  exact  time  of  the  happening  of 
the  flre.  It  was  within  the  province  of  the 
Jury  to  determine  whether  in  point  of  fact 
it  had  occurred  before  or  after  midnight  of 
the  7th  of  October.  There  was  ample  evi- 
dence that  in  the  sense  of  the  law,  this 
building  was  not  "vacant"  for  a  period  of 
ten  days.  There  was  more  household  furni- 
ture in  it  than  mere  odds  and  ends.  There 
was  furniture  for  a  parlor  and  a  bedroom  as 
well  as  a  lot  of  kitchen  furniture.  This  is 
uncontradicted.  There  was  occupancy  in 
fact  during  the  7th  of  the  month,  for  the 
evidence  is  undisputed  that  until  four  or 
five  o'clock  of  that  day  the  tenant  and  his 
wife  were  actually  in  the  house,  sorting  and 
arranging  the  furniture.  They  most  certain- 
ly occupied  it  that  day.  It  is  said  in  many 
cases,  that  one  who  sleeps  In  a  house  may 
be  said  to  occupy  It:  but  no  case  to  which 
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we  are  referred  or  which  we  have  found 
holds  that,  as  a  matter  of  law,  sleeping  In 
a  house  is  essential  to  occupancy.  When 
not  a  place  of  abode  of  man  It  is  said  by 
some  authorities  to  be  unoccupied.  But  this 
is  a  very  general  definition.  One  may  occu- 
py premises  and  yet  those  premises  may  not 
be  his  place  of  abode.  One  is  in  occupancy 
of  a  place  when  he  is  there  possesslo  pedis. 
The  person  occupying  may  be  a  caretaker, 
a  watchman,  not  having  the  house  as  his 
domicile.  Still  the  house  is  occupied.  The 
question  of  occupancy  and  the  meaning  of 
that  term  and  of  the  term  "vacant,"  has 
been  discussed  by  the  Kansas  City  Court  of 
Appeals  In  Norman  v.  Missouri  Town  Mutu- 
al Fire,  etc.,  Ins.  Co.,  74  Mo.  App.  456.  The 
terms  of  this  policy  do  not  define  what  the 
length  or  character  of  the  occupancy  Is  to 
be.  Hence  there  was  evidence  before  the 
jury  from  which  it  might  reasonably  infer 
that  the  premises  were  occupied  on  that  day 
and  that  they  were  not  unoccupied  for  a 
period  of  ten  days.  With  these  facts  In  evi- 
dence, the  court  was  warranted  in  refusing 
to  take  the  case  from  the  Jury  on  that  prop- 
osition, and  was  warranted  in  submitting  the 
question  of  occupancy  to  the  Jury.  It  may 
be  said  that  this  Is  a  very  narrow  construc- 
tion of  the  policy  as  against  the  Insurer. 
But  courts  do  not  enlarge  or  extend  terms 
of  insurance  policies  In  an  effort  to  defeat 
the  policy.  The  very  contrary  is  the  rule. 
In  construction  of  doubtful  terms  in  a  poli- 
cy, that  construction  Is  to  be  adopted  which 
Is  most  favorable  to  the  insured.  Norman 
v.  Missouri  Town  Mutual  Fire,  etc.,  Ins.  Co., 
supra.  We  know  of  no  reason  why  a  jury 
is  not  also  authorized  to  give  the  most  lib- 
eral construction  to  the  evidence  in  favor  of 
the  Insured.  We  cannot  therefore  agree 
with  the  contention  of  the  learned  counsel 
for  appellant,  that  the  evidence  was  undis- 
puted that  the  house  was  vacapt  and  unoc- 
cupied for  ten  days  before  the  flre,  and  that 
there  was  no  evidence  of  occupancy.  More- 
over, the  burthen  of  proof  to  establish  the 
breach  of  the  condition  relied  upon  by  the 
insurer  is  always  upon  the  insurer.  Hoover 
V.  Mercantile  Town  Mut  Ins.  Co.,  9S  Mo. 
App.  Ill,  loc.  dt  115,  69  S.  W.  42.  The  is- 
sue of  vacancy  and  occupancy  was  distinct- 
ly presented  to  the  Jury;  it  had  evidence 
before  it  both  as  to  that  and  as  to  the  time 
of  the  occurrence  of  the  loss,  and  its  finding, 
particularly  when  that  finding  is  undisturb- 
ed by  the  trial  court.  Is  conclusively  upon 
us.  We  therefore  hold  that  the  first  propo- 
sition of  the  learned  counsel  for  appellant  is 
not  tenable. 

[7,  t]  The  second  proposition,  that  the  pol- 
icy became  void  wben  Wheeling  deeded  and 
delivered  possession  of  the  property  insured 
to  Walton  and  that  the  change  of  title  and 
possession  made  it  so,  is  not  sound  for  two 
reasons.  First,  as  mortgagee,  after  condi- 
tion broken,  as  was  the  case  here,  Walton 
undoubtedly  had  the  right  of  entry  and  of  col- 


lecting and  retaining  the  rents.  If  be  enter- 
ed and  did  not  rent  he  was  bound  to  account 
to  the  legal  owner,  the  mortgagor,  for  the 
rental  value  of  the  premises.  The  question 
as  to  his  liability  for  the  rental  value  of  tbe 
premises,  is  one  which  could  only  arise  be- 
tween the  mortgagor  and  mortgagee,  but 
the  right  of  possession  in  the  mortgagee,  aft- 
er condition  broken,  is  undoubted,  unless 
contrary  to  the  covenants  in  the  mortgage, 
so  that  his  possession  was  not  conclusive  of 
title,  nor  Inconsistent  with  his  position  as 
mortgagee.  Secondly,  there  is  ample  evi- 
dence on  which  the  Jury  might  find  that 
there  was  never  a  delivery  of  the  deed  from 
Wheeling  to  Walton,  that  deed  being  placed 
and  left  in  escrow  by  both  of  Uiem  In  the 
hands  of  a  third  party.  This  court.  In  Hnl>- 
bard  v.  North  British  &  Mercantile  Ins.  Co., 
57  Mo.  App.  1,  determined  that  a  party  in 
possession  with  an  equitable  claim  to  title 
and  without  the  absolute  legal  Investiture  of 
title,  Is  not  the  absolute  owner  and  that  an 
insurance  policy  which  has  been  Issued  to 
that  party  on  covenants  of  absolute  owner- 
ship and  investiture  of  title  Is  not  enforce- 
able and  the  policy  becomes  void  when  it 
appears  that  the  title  was  equitable  merely, 
and  that  the  legal  title  had  not  passed  to 
the  insured.  This  case  is  referred  to  ap- 
provingly by  the  Kansas.  City  Court  of  Ap- 
peals In  Harness  v.  National  Fire  Insurance 
Co.,  62  Mo.  App.  245.  As  long  as  the  deed 
from  Wheeling  to  Walton  was  in  escrow  In 
the  hands  of  a  third  party,  only  to  be  de- 
livered upon  tbe  performance  of  certain  con- 
ditions by  Walton,  and  inasmuch  as  It  ap- 
pears that  those  conditions  bad  not  been 
performed  up  to  the  time  of  the  destruction 
of  the  property,  It  Is  dear  as  a  matter  of 
law  as  well  as  of  fact  In  this  case  that  the 
legal  title  of  the  premises  was  then  in  the 
name  of  Wheeling  and  not  of  Walton.  This 
also  Justifies  the  action  of  the  learned  trial 
court  In  refusing  the  second  instruction  ask- 
ed by  the  defendant  The  fatal  defect  In 
that  is  that  it  makes  no  reference  to  the 
necessity  of  the  delivery  of  the  deed  from 
Wheeling  to  Walton  and  bases  the  claim  of 
Walton  to  the  property  as  owner  on  the  al- 
leged agreement  of  Wheeling  to  pay  Walton 
rcutal  for  the  occupancy  of  the  property  by 
him.  That  did  not  create  a  legal  estate  in 
Walton  nor  divest  it  out  of  Wheeling,  and 
the  instruction  as  asked  was  properly  re- 
fused. 

[9]  The  third  proposition  made  by  learned 
counsel  is  also  untenable.  By  this  second 
count  of  the  petition  upon  which  the  case 
went  to  the  Jury,  plaintiff  sued  as  mortgagee, 
and  he  was  such  beyond  all  question  as  ap- 
pears by  the  evidence  In  the  case,  It  cannot 
be  contended  on  the  evidence  in  this  case 
that  the  mortgage  was  cancelled.  There  was 
an  agreement  that  it  should  be  cancelled,  and 
a  deed  transferring  the  title  to  the  property 
from  Wheeling  to  Walton  was  to  be  dellver- 
ed  wben  and  upon  the  payment  of  the  mort- 
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gage  debt  by  satisfaction  thereof  on  the  part 
°  of  Walton.  The  agreement  Is  specific  that  he 
was  to  surrender  or  canse  to  be  surrendered 
to  Wheeling  the  remaining  of  the  thirty-three 
notes  held  by  the  bank.  There  is  no  pretense 
that  he  had  done  this;  on  the  contrary,  there 
Is  afflrmative  and  uncontradicted  testimony 
that  he  has  never  done  this  and  that  those 
notes  are  still  in  the  hands  of  the  bank  as  col- 
lateral to  Walton's  unpaid  9600  note.  The 
deed  was  not  to  be  and  In  fact  never  bad 
been  delivered  to'  Walton  by  Wheeling  or  by 
the  third  party  who  held  It,  or  by  anyone 
else,  and  could  not  be  delivered  until  the 
notes  of  Wheeling  were  released  from  control 
of  the  holder  and  delivered  to  Wheeling. 

[10]  It  is  dear  in  this  case  that  a  failure 
to  assign  the  policy,  if  it  could  have  been 
assigned  from  Wheeling  to  Walton,  was  on 
the  distinct  advice  of  Adams,  who  was  both 
the  cashier  of  the  bank  through  which  the 
loss  was  payable,  as  well  as  agent  for  the 
insurance  company.  In  Kudd  v.  American 
Guarantee  Fund.  Mut  Fire  Ins.  Co.,  120  Mo. 
App.  1,  loc.  clt  H,  96  S.  W.  237,  240,  this 
court,  speaking  through  Judge  Goode,  held: 
"Local  agents  of  insurance  companies,  vested 
with  authority  to  make  contracts  to  insure 
property,  countersign,  issue  and  deliver  pol- 
icies and  receive  premiums,  stand  in  the  place 
of  the  companies  in  dealing  with  applicants 
for  policies  and  may  waive  stipulations  which 
purport  to  be  essential  to  the  validity  of  the 
contract"  Many  authorities  are  cited  in  sup- 
port of  this  proposition.  It  is  the  controlling 
rule  in  this  state. 

Tliis  action  of  its  agent  estops  this  defend- 
ant from  now  claiming  as  against  payment 
of  this  loss  that  the  policy  should  have  been 
assigned  to  the  plaintiff  as  owner  (see  Millis 
V.  Scottish  Union  &  National  Ins.  Co.,  95  Mo. 
App.  211,  loc.  cit.  215,  68  S.  W.  1066;  O'Bri- 
en ▼.  Greenwich  Ins.  Co.,  95  Mo.  App.  301, 
68  S.  W.  976;  Fields  v.  German  American 
Ins.  Co.,  140  Mo.  App.  158,  loc.  dt  166,  120 
S.  W.  697),  provided  the  defendant  was  aware 
of  the  fact  that  Adams  was  also  acting  for 
the  bank,  as  well  as  for  Wheeling  and  Wal- 
ton in  the  transaction.  Beyond  the  fact  in 
proof  that  the  defendant  knew  that  Adams 
was  also  cashier  of  the  bank,  there  is  no  di- 
rect proof  of  this.  But  it  is  not  necessary  to 
determine  this  matter  of  dual  agency.  Over 
and  above  that  is  the  fact  that  the  interest 
of  Walton  was  that  of  mortgagee  and  not 
of  owner.  So  that  whether  the  act  of  Adams 
in  advising  against  any  assignment  was  the 
cause  of  failure  to  make  an  assignment  of 
the  policy  from  Wheeling  to  Walton  as  owner 
of  the  premises  and  so  estops  defendant  is 
immaterial,  for  such  an  assignment  under  the 
facts  in  the  case  would  not  change  the  situa- 
tion. Hence  we  need  not  consider  whether 
the  defendant  was  estopped  by  the  knowledge 


of  Adams  and  his  advice  that  no  assignment 
was  necessary. 

We  hold  that  the  assignments  of  error  re- 
lied upon  by  learned  counsel  for  appellant 
are  not  well  taken  and  that  the  Judgment  of 
the  circuit  court  should  be  and  It  is  affirmed. 

NORTONI  and  CAULFIBLD,  33^  concur. 


STEVENS  V.  BACHER. 

(St.  Louis  Court  of  Appeals.    Missouri. 
Dec.  5,  1911.) 

1.  Justices  of  ths  Peacb  (i  150*)— Review 
—Theory  of  Cask  Below. 

While  no  formality  of  pleading  Is  neces- 
sary in  an  action  before  a  justice,  the  parties, 
on  appeal,  are  as  mucli  bound  by  the  theory 
of  trial  in  that  court  as  in  any  other. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  SOJJ-ISIB ;  Dec.  Dig.  t 
150.*] 

2.  Bbokebs  (S  65»)— Rioht  to  CoinnssioR. 

Defendant  the  owner  of  real  property,  au- 
thorized plain tUC  to  sell  it  at  a  stipulated  price. 
Plaintiff  procured  a  buyer  who  offered  a  lower 
price,  which  was  refused.  Another  broker,  in- 
dependent of  plaintiff,  secured  a  better  '  price 
from  the  same  buyer,  and  defendant  accepted 
it,  not  knowing  that  the  bnyers  were  the  same 
until  the  deed  was  ready  to  be  signed.  Held 
that,  as  plaintiff  did  not  procure  the  last  offer, 
or  consummate  the  sale,  he  was  not  entitled  to 
commission.  , 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |§  82-84;   Dec  Dig.  |  55.*] 

3.  HusBANO  ANn  Wira   (J  146*)- Liabilitt 
OF  Husband  as  Wife's  Agent. 

Where  a  husband,  as  agent  for  his  wife, 
placed  her  property  in  the  hands  of  a  real  es- 
tate broker  for  sale,  notifying  the  broker  at 
the  time  that  he  was  not  the  owner  of  the 
property,  he  is  not  liable  to  the  broker  for 
commissions. 

[Ed.  Note.— For  other  oases,  see  Husband 
and  WUe,  Cent  Dig.  U  556-560;    Dec,  Dig.  i 

4  Bbokebs  ((  53*) — OoioassioNS— Riqht  to. 
Where  a  real  estate  agent  has  procured 
a  purchaser  ready,  willing,  and  financially  able 
to  take  the  proi>erty  at  the  price  fixed,  and  the 
sale  is  effected  as  a  result  of  his  efforts,  be  is 
entitled  to  a  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  74 ;   Dec.  Dig.  |  53.*1 

5.  Appeal  anb  Ebbob   (|  1001*)— Re  view— 
Vebdict. 

A  verdict  is  binding  on  appeal  if  support- 
ed by  substantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3928-3934;  Dec.  Dig.  { 
1001.*] 

6.  Bbokebs    (|   86*)— Gohhissiorb— Actions 
—Evidence. 

In  an  action  by  a  real  estate  agent  for  a 
commission,  evidence  held  to  support  a  verdict 
denying  recovery. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  116-120;  Dec.  Dig.  |  86.*] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuillan,  Judge. 

Action  by  B.  C.  Stevens  against  Louis 
Bacher.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 


•Fce'ot^  cases  sea  sam*  topic  and  ■action  NUUBER  In  Dec.  Dis.  4k  Am.  Olg.  Kay  No.  Sarlas  *  Bep'r  Indaxes 
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Stevens  &  Stevens  and  G.  A.  Stamm,  for 
appellant  Schnurmaclier  &  Rassieur,  for  re- 
spondent 

RBTNOLDS,  P.  J.  This  action  was  com- 
menced before  a  Justice  of  tlie  peace  in  tlie 
city  of  St  liouis,  against  Louis  A.  Bacher, 
defendant,  plaintiff  filing  a  statement  before 
the  Justice  in  which  it  is  set  out  that  de- 
fendant had  engaged  plaintiff  to  procure  for 
him  a  purchaser  for  certain  property  in  St 
Louis  county,  describing  it  "then  owned  by 
defendant,  and  he  promised  and  agreed  to 
pay  plaintiff  a  commission  of  5  per  cent, 
upon  the  selling  price  of  said  property,  in  con- 
sideration of  finding  such  purchaser,  which 
was  then  and  there  the  reasonable  value 
thei:.eof."  The  statement  further  set  out  that 
In  obedience  to  this  employment  plaintiff 
found  a  purchaser  for  the  property  at  $8,000; 
that  thereby  plaintiff  became  entitled  to  |400, 
the  5  per  cent,  commission  on  the  purctiase 
price,  and  that  although  often  demanded  de- 
fendant bad  refused  to  pay  this  commission, 
for  which  he  demands  Judgment  with  interest. 
Defendant  interposed  no  written  pleadings 
and  at  a  trial  before  the  Justice  plaintiff  re- 
covered. Defendant  thereupon  appealed  to  the 
circuit  court  where  the  cause  coming  on  for 
trial  before  the  court  and  a  Jury,  a  verdict 
was  returned  in^  favor  of  defendant  from 
which  plaintiff  has  duly  appealed  to  this 
court  having  filed  his  motion  for  a  new  trial 
and  saved  exception  on  that  being  overruled. 

The  errors  assigned  in  tills  court  by  coun- 
sel for  appellant  are  to  the  giving  of  three 
instructions  at  the '  Instance  of  defendant. 
They  are  numbered  2,  3  and  4.  The  first  of 
these,  Instruction  No.  2,  in  substance  told  the 
Jury  that  if  they  believed  from  the  evidence 
that  on  a  day  named,  defendant  employed 
plaintiff  as  his  real  estate  agent  or  broker, 
to  sell  for  him  the  property  mentioned  In 
the  evidence,  and  that  he  placed  the  price  of 
$8000  upon  the  property  and  agreed  with 
plaintiff  tliat  if  he  found  a  purchaser  for  the 
property  at  that  price,  he  would  pay  him  a 
commission  of  5  per  cent  on  that  sum,  and 
if  the  Jury  found  that  plaintiff  did  not  find  a 
purchaser  for  the  property  at  the  price  of 
$8,000  and  that  as  a  matter  of  fact  the  prop- 
erty was  sold  for  the  price  of  $7,500,  through 
the  efforts  and  agency  of  one  Mui^ck,  then 
their  verdict  should  be  for  the  defendant 
"even  though  the  person  purchasing  at  said 
sum  of  $7,500  was  a  person  whom  plaintiff 
had  theretofore  brought  to  examine  the  prop- 
erty and  to  whom  he  had  attempted  to  sell 
the  same  at  the  price  of  $8,000." 

Instruction  No.  8,  the  second  of  these 
given  at  the  instance  of  defendant,  was  to 
the  effect  that  if  the  Jury  found  from  the 
evidence  that  at  the  time  defendant  author- 
ized plaintiff  to  sell  the  property  it  belonged 
to  his  wife  and  not  to  him  and  that  he  was 
acting  as  agent  for  his  wife  in  the  transac- 
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tion  and  informed  plaintlif  of  these  facts, 
the  verdict  should  be  for  defendant 

The  third  of  these  instructions,  numbered 
four,  in  substance  told. the  Jury  that  the 
burthen  was  upon  plaintiff  to  prove,  by  a  pre- 
ponderance of  evidence  that  plaintiff  was  tbe 
efficient  and  procuring  cause  in  the  sale  of 
the  real  estate  mentioned  from  defendant's 
wife  to  one  Glbert,  and  if  they  found  from 
the  evidence  that  plaintiff  was  not  the  effi- 
cient and  procuring  cause  of  Glbert  purchas- 
ing the  property  but  ttiat  the  sale  was 
brought  about  through  the  efforts  and  exer- 
tions of  Muslck,  their  verdict  sliould  be  for  ! 
defendant  "even  though  you  may  find  and  | 
believe  from  the  evidence  that  said  par-  | 
chaser,  prior  to  being  Induced  by  said  Musick, 
if  you  find  he  was  so  Induced,  had  been 
shown  the  land  by  plaintiff  and  Iiad  dealings 
with  tiim  in  relation  to  its  purchase." 

On  behalf  of  plaintiff  the  court  iustmcted 
the  Jury,  in  substance,  that  if  they  found  from 
the  evidence  that  defendant  on  a  day  named. 
Instructed  or  authorized  plaintiff  to  find  a 
purchaser  for  the  property  at  a  price  then 
fixed,  and  that  defendant  was  aware  that 
plaintiff  thereafter  did  make  efforts  to  pro- 
cure such  purchaser  for  defendant  and  the; 
further  found  from  the  evidence  that  pur- 
suant to  such  authority  or  instructions  plain- 
tiff, by  himself  or  his  employ^,  made  one 
Glbert  acquainted  with  the  property  and  tbe 
condition  upon  which  the  same  was  to  be 
purchased  and  Introduced  Glbert  to  defend- 
ant &nd  that  in  consequence  of  plaintiff's 
action  in  that  regard  Glbert  was  induced  to 
purchase  and  did  purchase  the  property,  and 
if  the  Jury  further  believe  from  the  evidence 
that  defendant  agreed  to  pay  plaintiff  a  com- 
mission of  5  per  cent,  on  a  sale  of  the  prop- 
erty, "then  plaintiff  is  entitled  to  recover  tbe 
amount  sued  for,  and  you  should  so  find, 
even  though  said  purchaser  employed  an- 
other agent  to  procure  the  property  from 
defendant  direct  and  though  defendant  may 
have  sold  said  property  to  said  Glbert  at  a 
price  less  than  that  given  to  plaintiff." 

Another  instruction  given  at  the  instance 
of  plaintiff  was  to  tbe  effect  that  If  the  Jury 
found  for  plaintiff  they  should  return  a  ver- 
dict for  him  "of  5  per  cent,  on  the  amount 
paid  by  Jolm  S.  Glbert  to  defendant  for  said 
property." 

As  defendant  has  not  appealed,  we  are  not 
concerned  with  plaintifTs  instructions  fur- 
ther than  that  they  show  the  manner  in  which 
the  trial  court  placed  the  law  of  the  case  be- 
fore the  Jury. 

[1]  It  may  be  said  at  the  outset  that  tbe 
action  is  brought  by  plaintiff  on  the  theory 
of  breach  of  contract  Wtiile  in  the  state- 
ment of  the  case  filed  with  the  Justice  and 
upon  which  the  case  was  tried  before  the  cir- 
cuit court  It  is  set  out  that  the  6  per  cent 
commission  was  tbe  "reasonable  value  of  the 
services."  there  was  no  evidence  whatever 
offered  In  support  of  this,  the  case  l>eins  tried 
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thronghout  by  both  parties  on  the  tbeoiy 
that  It  was  an  action  on  contract  That  for- 
mality In  pleading  or  statement  of  a  case  re- 
qnlred  in  cases  originating  in  the  circuit 
courts  is  not  required  In  actions  Instituted 
before  a  Justice  of  the  peace,  but  parties  are 
Just  as  much  bound  in  one  court  as  In  the 
other  by  the  theory  upon  which  they  try  the 
case.  [2]  There  can  be  no  question  whatever 
In  this  case  that  It  was  brought  and  tried  on 
the  theory  that  there  was  a  contract  between 
plaintifr  and  defendant  for  the  payment  of 
5  per  cent  upon  the  sale  price  of  the  property 
and  that  It  was  understood  between  plaintiff 
and  defendant  that  the  sale  price  was  to  be 
$8,000.  It  Is  also  clear  that  plaintiff  himself 
did  not  understand  that  he  had  authority  to 
sell  at  any  less  price  than  $8,000.  Thus  It 
was  In  evidence  that  Gibert  had  offered  $7,- 
200  or  17,250  for  the  property.  Plaintiff's 
agent,  who  conducted  the  negotiations  for 
him,  communicated  this  offer  to  defendant 
but  defendant  rejected  it  It  is  also  In  evi- 
dence that  Olbert  then  told  tliis  same  agent 
that  he  would  or  that  he  might  give  $7,500 
for  the  property  and  that  he  told  this  to  that 
agent  when  the  agent,  defendant  and  Gibert 
were  together,  bat  not  in  the  hearing  of  de- 
fendant. It  Is  uncontradicted  that  neither 
plaintiff  nor  this  agent  communicated  this 
offer  of  $7,500  to  defendant  then  or  at  any 
other  time.  They  were  evidently  acting  on 
the  Bupposltlen  that  it  was  useless  to  com- 
municate any  offer  to  defendant  under  $8,- 
000.  The  contract  originally  made  between 
plaintiff  and  defendant,  according  to  the  tes- 
timony of  plaintiff  and  his  agent,  was  by 
telephone.  Plaintiff,  testifying,  said  that 
along  in  1906,  he  had  some  talk  with  defend- 
ant abont  the  sale  of  the  property;  that  he 
bad  a  buyer  out  there  looking  at  it  Who 
this  buyer  was  does  not  appear.  There  is  no 
pretense  that  it  was  Gibert  There  is  no  pre- 
tense that  any  results  followed  this  and  the 
matter  was  then  dropped.  Afterwards,  In 
April,  1907,  as  plaintiff  testified,  he  called 
up  defendant  over  the  telephone  and  asked 
bim  if  he  still  owned  the  property.  Defend- 
ant answered,  "Yes."  Plaintiff  asked  him  if 
it  was  for  sale.  Defendant  answered  that  it 
was.  Plaintiff  asked  him  the  price  and  de- 
fendant said  $8,000.  Plaintiff  then  said  to 
defendant,  "Will  you  pay  me  5  per  cent 
commission?"  Defendant  answered,  "Yes." 
Plaintiff  said,  "Well,  I  have  a  prospective 
buyer  for  it  and  I  will  show  him  the  proper- 
ty." According  to  plaintiff's  agent  this  con- 
versation took  place  after  he,  the  agent,  had 
shown  the  property  to  Gibert  and  after  the 
agent  had  returned  to  the  office  of  plaintiff. 
He  testified  tliat  he  was  there  when  his  broth- 
er, the  plaintiff,  called  up  defendant  and  had 
the  above  conversation  with  him.  It  was 
after  this  that  the  agent  of  plaintiff  asked 
defendant  for  the  keys  or  permission  to  show 
his  customer,  Gibert,  through  the  premises, 
and  that  he,  along  with  Gibert  and  his  wife, 


went  to  look  at  the  property.  Thereafter 
whatever  arrangements  were  carried  on  with 
reference  to  the  purchase  by  Gibert,  so  far 
as  plaintiff  is  concerned,  were  through  this 
brother  and  agent,  beyond  the  fact  that 
plaintiff  appears  to  have  demanded  of  de- 
fendant pay  for  his  commission  when  he 
found  that  the  property  had  been  sold.  The 
brother  testified  that  as  agent  of  plaintiff 
he  had  taken  Gibert  and  his  wife  out  to  look 
at  the  property  and  that  Gibert  had  offered 
$7,250  for  it;  that  he  had  communicated  this 
offer  to  defendant  and  be  had  refused  It; 
that  he  had  been  trying  to  get  Gibert  to  raise 
the  offer  so  he  could  see  defendant  about  it 
again;  that  Gibert  had  told  him,  plaintiff's 
agent,  that  be  might  give  $7,500  for  it,  but 
that  he  had  not  communicated  the  offer  to 
defendant  because  he  was  trying  to  get  Gi- 
bert up  to  $8,000.  This  agent,  testifying, 
when  asked  why  he  didn't  communicate  It 
to  defendant,  said  that  he  wanted  to  get  it 
into  shape;  that  there  was  no  use  going  with 
anything  like  that;  It  was  no  direct  offer, 
and  that  the  best  offer  that  he  had  told  de- 
fendant or  his  wife  that  he  could  get  for  the 
property  was  $7,250;  that  that  was  the  only 
direct  offer  that  Gibert  had  made  to  him. 
Gibert,  on  his  part,  testified  that  he  had 
made  a  definite  offer  of  $7,500  to  plaintiff's 
agent  for  the  property;  that  he  had  told 
this  agent  that  he  would  give  $7,600  cash 
for  it  and  that  he  told  him  that  when 
he  and  the  agent  were  on  the  premises  and 
while  defendant  was  also  there  present  but 
that  he  had  not  made  the  offer  In  the  hearing 
of  defendant. 

Defendant's  version  of  the  contract  was 
to  the  effect  that  some  one  had  rung  him  up 
on  the  telephone  and  asked  him  If  he  still 
owned  the  property  and  If  It  was  still  for  sale 
and  that  he  told  this  inquirer  that  It  was; 
that  the  next  morning  plalntlCTs  agent  came 
out  and  asked  for  permission  to  enter  the 
house  as  he  thought  he  had  a  buyer.  After- 
wards In  his  place  of  business  In  the  city  this 
same  agent  called  on  him  again  for  an  order 
for  the  key  of  the  house  which  It  appears  was 
in  the  possession  of  another  party,  the  house 
being  vacant  and  defendant  gave  him  an  or- 
der on  that  party  to  allow  him  to  Inspect  the 
premises  and  to  give  him  the  key.  He  told 
plaintiff's  agent  at  that  time  that  the  prop- 
erty was  for  sale  but  that  it  was  in  his  wife's 
name  and  asked  this  agent  if  he  wanted  to 
see  her.  The  agent  answered,  "Well,  it  is  not 
necessary."  At  the  same  time  plaintiff  testi- 
fied that  he  told  this  agent  that  he  had  an- 
other agent,  who  was  formerly  with  a  real  es- 
tate agency  In  St  Louis,  and  that  other  par- 
ties also  had  the  sale  of  this  property  and 
that  "whoever  sold  it  got  the  commission." 
He  testified  that  he  told  the  agent  that  he 
had  fixed  it  this  way  to  avoid  trouble  with 
both  of  them.  He  further  testified  that  this 
other  real  estate  agency  had  the  property  in- 
cluded in  its  list  of  property  for  sale.    Defend- 
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ant  was  further  asked  If  this  agent  of  plain- 
tiff had  asked  blm  at  what  price  bis  wife  was 
wining  to  sell  the  property.  He  said  he  did  and 
that  he  told  him  at  $8,000 ;  that  no  other  price 
had  ever  been  given  to  plaintiff  or  his  agent 
and  that  neither  of  them  had  ever  asked  for 
any  other  figure;  that  all  that  was  said  abont 
it  was  that  the  price  was  $8,000.  It  was  after 
this  that  defendant  or  his  agent  had  told  him 
that  he  had  an  offer  for  it  at  $7,200  or 
$7,250,  and  that  was  all  that  plaintiff  or  his 
agent  had  ever  offered  or  told  him  that  they 
had  been  offered  for  the  property,  and  be 
told  them  that  be  would  not  take  that,  be- 
cause some  one  else  had  offered  him  $7,500. 
Defendant  testified  positively  that  plaintiff 
or  bis  agent  had  never  reported  to  him  that 
Oibert  bad  authorized  him  to  make  an  offer 
of  $7,500.  A  short  time  after  plaintiff's  agent 
had  had  this  talk  with  defendant,  it  appears 
that  Gibert  met  a  Mr.  Mnsick,  an  old  ac- 
quaintance, and  told  him  he  was  looking  for 
county  property,  and  mentioned  this  Bacher 
property  as  one  he  had  seen  and  which  he 
thought  would  suit  him.  Whereupon  Muslck 
called  on  defendant  and  asked  him  U  the 
property  was  for  sale  and  at  what  price. 
Defendant  told  Muslck  that  it  was  for  -sale 
and  that  he  wanted  $7,500  net  cash  free  of 
commissions.  Musick  going  to  defendant's 
residence,  a  sales  option  was  there  drawn  up 
and  executed  between  defendant  and  bis 
wife,  on  the  one  hand,  aud  Musick  on  the 
other,  by  which  defendant  and  bis  wife  ac- 
knowledged having  received  from  Muslck 
$100  in  cash  on  an  option  of  purchase  of  the 
property  for  $7,500  net  to  them.  This  paper 
appears  to  have  been  offered  in  evidence  but 
is  not  in  the  abstract  It  appears  to  have 
been  the  usual  contract  for  a  sale,  the  pur- 
chaser being  given  a  certain  time  to  examine 
the  title  and  complete  the  purchase,  the  seller 
acknowledging  the  receipt  of  the  earnest 
money,  which  in  this  case  was  $100,  and 
agreeing  on  payment  of  the  balance  of  the 
purchase  price  to  execute  the  necessary  con- 
veyance. The  contract  was  in  favor  of  Mu- 
slck, he  being  named  as  the  purchaser  to 
whom  the  property  was  to  be  conveyed. 
Gibert  was  not  named  in  this,  nor  referred 
to  by  either  as  prospective  purchaser.  When 
Musick  first  approached  defendant  about  this 
property,  he  tried  to  induce  defendant  to  ex- 
change it  for  city  property  which  Musick 
controlled  or  in  which  he  held  equities.  De- 
fendant would  not  agree  to  anything  of  the 
kind  but  insisted  that  he  and  his  wife  would 
only  sell  this  property  for  $7,500  net  cash. 
It  was  then  that  Muslck  closed  the  option 
contract  and  paid  the  earnest  money  and 
took  up  tlie  matter  with  Gibert  Gibert 
agreed  to  purchase  the  property  at  $7,700 
aud  paid  Musldi  $200  as  earnest  money.  Mu- 
sick then  drew  up  a  deed  for  the  property, 
to  be  executed  by  defendant  and  his  wife, 
conveying  the  property  to  Gibert  and  sent 
for  them  to  come  to  his  office,  sign  the  deed 
and  get  the  purchase  money.    Defendant  and 


his  wife  went  to  Mustek's  oflSce  and  there 
met  Gibert.  Defendant  did  not  at  first  recog- 
nize Gibert  as  the  man  he  had  previously 
been  introduced  to  by  plaintiff's  agent  and 
who  had  been  out  at  the  property,  but  in 
the  course  of  the  conversation  be  remarked 
that  "some  shirt  man"  had  been  ont  to  see 
the  property  In  company  with  plaintiff's 
agent  Gibert  them  said  that  be  was  the 
man.  Neither  defendant  or  his  wife  knew, 
until  the  deed  was  presented  to  them  for 
signature  and  acknowledgment  that  any  one 
other  than  Mnsick  was  the  purchaser  of  this 
property  and  they  ascertained  for  the  first 
time  that  the  real  purchaser  waa  Gibert 
when  they  went  to  Mustek's  office  and  were 
asked  by  Musick  to  execute  the  deed  direct 
to  Gibert  Having  executed  the  deed,  de- 
fendant and  his  wife  received,  as  we  under- 
stand from  Musick,  $7,400  cash,  which  with 
the  $100  previously  paid  them  by  Mnsidc 
made  the  $7,600  total  net  cash  purchase  price 
received  by  defendant  and  his  wife  for  the 
property.  Neither  paid  Mnsick  anything. 
The  grantors  in  the  deed  were  described  as 
"Amelia  Bacher  and  Louis  Bacher,  her  hos- 
band";  the  wife  signed  it  first  and  waa 
named  first  in  the  certificate  of  acknowledg- 
ment In  short  it  was  the  form  of  deed 
commonly  used  when  the  conveyance  is  of 
the  property  of  the  wife.  The  deed  was 
made  to  Gibert  by  direction  of  Musick  to 
Bacher,  In  satisfaction  of  the  option  or  agree- 
ment which  Muslck  held.  The  consideration 
named  in  the  deed  was  $8,000.  Defendant 
stated  that  Musick  had  explained  to  him 
that  he  stated  the  consideration  as  $8,000: 
that  this  would  make  no  difference  to  de- 
fendant and  might  l>e  of  some  advantage  to 
Gibert  if  he  ever  wanted  to  sell  the  proper- 
ty. There  is  no  evidence  that  defendant  and 
bis  wife  received  $8,000  nor  more  than  $7,- 
500  for  this  property. 

These  are  substantially  the  facts  in  the 
case.  Under  them,  we  are  of  the  opinion 
that  it  falls  within  the  decisions  of  our  court 
in  Blackwell  v.  Adams,  28  Mo.  App.  61;  Wolff 
V.  Rosenberg,  67  Mo.  App.  403,  and  Gamble 
V.  Grether,  108  Mo.  App.  340,  83  S.  W.  306. 
Under  these  decisions  the  second  and  fourth 
Instructions  given  at  the  instance  of  defend- 
ant are  correct  The  second  Instruction  is 
the  converse  of  the  first  instruction  given  at 
the  instance  of  plaintiff  and  is  to  be  read 
with  it.  [3]  The  second  instruction  given  at 
the  instance  of  defendant  that  numbered 
three  and  which  we  have  set  out  is  correct. 
It  proceeds  upon  the  theory  that  defendant 
being  the  agent  of  his  wife,  the  real  owner 
of  the  property,  that  agency  known  and  dis- 
closed, that  whatever  right  of  action  plain- 
tiff might  have  was  against  the  wife,  as 
principal,  and  not  against  the  ag«it  [4]  It 
is  settled  law  in  this  state  that  the  contract 
of  a  real  estate  agent  is  to  procure  a  par- 
chaser  ready,  willing  and  financially  able  to 
take  the  property  at  the  price  and  on  the 
terms  the  agent  la  authorized  to  Impose;  that 
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when  the  agent  has  Introduced  such  a  party 
to  the  seller  and  as  the  result  of  bringing 
the  parties  together,  a  sale  Is  effected,  he  Is 
entitled  to  his  commission.  But  that  was 
not  found  to  be  the  fact  here  by  the  Jury 
who  heard  the  evidence  and  was  properly 
Instructed  by  the  court  [5,  8]  That  verdict 
Is  binding  on  us  if  supported  by  substantial 
evidence.  We  have  read  over  the  whole  tes- 
timony In  the  case,  as  abstracted,  with  very 
great  care  and  are  satisfied  that  there  is 
substantial  evidence  to  support  the  verdict 
and  that  the  case  was  tried  without  reversi- 
ble error.  The  Judgment  of  the  circuit  court 
is  accordingly  affirmed. 

NORTONI  and  OADLFIELD,  JJ.,  concur. 


CARPENTER  v.  GRUENDLER  B4ACH.  CO. 

(St.  ZjOoIs  Court  of  Appeals.    Missouri.     Dec 

5,  1811.    On  Motion  for  Rehearing, 

Dec.  22,  1911.) 

1.  Appeal  and  Error  ({  581*)— Abstract. 

Where  a  deposition  in  evidence  is  not  ab- 
stracted, the  court  on  appeal  can  take  no  no- 
tice of  anything  therein. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  581. •] 

2.  Evidence  ($  158*)  —  Parol  Evidenob  or 
Sale. 

Rev.  St.  n.  S.  {  4192  (U.  S.  Comp.  St 
1901,  p.  2837),  which  provides  that  no  bill  of 
sale,  mortgage,  etc.,  of  any  vessel  or  part  of 
any_  vessel  or  the  United  States  shall  be  valid 
against  any  person  other  than  the  grantor  or 
mortgagor,  his  heirs  and  devisees,  and  persons 
having  actual  notice  thereof,  unless  recorded 
in  the  office  of  the  collector  of  the  customs 
where  such  vessel  is  registered  or  enrolled,  is 
a  mere  registry  act  intended  to  prevent  mort- 
gages and  other  conveyances  of  vessels  from 
having  any  effect  against  persons  other  than 
the  grantor  or  mortgagor,  and  those  claiming 
under  them  or  having  knowledge  thereof,  un- 
less recorded  as  therein  provided,  and  does  not 
preclude  the  admission  of  parol  evidence  of  the 
ownership  of  a  steamboat  in  an  action  by  the 
purchaser  for  the  conversion  of  fittings  and 
other  machinery  taken  therefrom. 

[Ed.   Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ti  471-526;    Dec.  Dig.  i  158.*] 

3.  BviDKNCB  (I  158*)  — Parol  Evidence  of 
Sale. 

Under  Rev.  St.  1909.  §  11.519,  which  de- 
Tincs  boats  and  vpssels,  and  shares,  portions, 
rlgbts,  or  interests  therein,  as  personal  prop- 
erty, whether  the  ship  shall  have  been  regis- 
tered, enrolled,  or  licensed  in  the  state  or  not, 
and  Rev.  St.  1909,  I  6339,  which  provides  that 
a  copy  of  the  enrollment  of  a  steamboat  "shall, 
as  against  the  persons  described  as  owners  or 
such  steamboat  in  such  enrollment,  be  prima 
facie  evidence  that  they  are  the  owners  there- 
of," the  certificate  is  only  prima  facie  evidence, 
and  the  statutes  do  not  preclude  parol  evidence 
of  ownership  of  a  boat  in  an  action  for  a  con- 
version of  the  machinery,  etc,  thereof. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  iS  471-526;  Dec  Dig.  {  158.*] 

4.  Trover  and  Conversion  {§  40*)— Action 
— Evidence— Sufficiency. 

In  an  action  for  a  conversion  of  the  ma- 
chinery of  a  steamboat,  evidence  held  to  identi- 


fy the  steamboat  from  which  the  machinery 
was  taken  as  one  shown  to  have  been  sold  to 
the  plaintiff  by  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec  Dig.  {  40.*] 

6.  Appeal  and  Error  (§  173*)— Adherence 
TO  Theory  Below  —  Identification  of 
Subject-Matteh. 

Where  in  an  action  for  a  conversion  of 
machinery  of  a  steamboat,  the  defendant  justi- 
fies on'  the  ground  of  a  sale  to  it  of  the  ma- 
chinery by  the  person  shown  to  have  sold  the 
boat  to  the  plaintiff,  and  its  statement  on  ap- 
peal proceeds  on  the  same  theory,  it  is  estopped 
to  deny  on  appeal  the  identification  of  the  boat 
as  the  one  sold. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1079-1120;  Dec  Dig.  « 
173.*] 

6.  Appeal  and  Erbob  (S  601*)— Abstbaot  of 
Record  —  Ezceftiors  —  Failubb  to  Ab- 
stbaot. 

A  statement  to  the  jury  by  the  court  will 
not  he  reviewed  where  there  was  no  exception 
thereto  preserved  in  the  abstract  of  the  bill  of 
exceptions  to  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  t  501.*] 

7.  Witnesses  (|  175*)— CoMPBrBWOT— Trans- 
actions WITH  Decedent. 

Where  the  deposition  of  the  deceased 
president  of  defendant  corporation  had  been 
taken  by  a  commissioner  appointed  by  the 
court,  and  was  on  file  in  the  case,  there  was  no 
error  in  permitting  plaintiff  to  testify  to  a  con- 
versation with  the  president  so  far  as  the  mat- 
ter was  covered  by  the  president's  deposition. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  a  711-713,  716-721;  Dec  Dig.  { 
175.*] 

8.  Appeal  and  Erbob  (i  260*)— Objections 
TO  Exceptions  Below. 

The  admission  of  evidence  cannot  be  re- 
viewed on  appeal  where  there  was  no  excep- 
tion saved  to  its  admission  when  it  was  of- 
fered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  1503-1515;  Dec  Dig.  8 
260.*) 

9.  Appeal  and  Error  (§  301*)  —  Objection 
Below— Motion  fob  New  Tbial. 

Where  the  giving  of  certain  instructions 
by  the  court  of  its  own  motion  was  not  assign- 
ed as  error  in  the  motion  for  a  new  trial,  it 
cannot  be  reviewed  for  error  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1753-1755;  Dec.  Dig.  i 
301.*] 

10.  Trial  (|  191*)t-Instructions. 

A  requested  instruction  on  the  measure  of 
damages  which  did  not  confine  the  jury  to  the 
question  of  damages,  but  commented  on  facts 
in  evidence  and  singled  out  certain  controvert- 
ed facts  as  proven,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  420-431;   Dec  Dig.  {  191.*] 

11.  Appeal  and  Error  (S  1078*)— Briefs- 
Failure  to  Argue— Exceptions  Taken. 

Possible  error  in  the  refusal  of  requested 
instructions  cannot  be  reviewed  where,  al- 
though assigned,  no  argument  in  support  there- 
of is  made  in  the  brief. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  4256-4261;  Dec.  Dig.  i 
1078.*] 
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On  Motion  for  Rehearing. 

12.  TWAL  {  92*)— Recbptiow  of  Evidenck. 

Where  evidence  has  been  introduced  on  di- 
rect examination  without  objection,  a  motion 
to  Btrike  it  out,  made  on  cross-examination, 
comes  too  late,  and  a  refusal  to  grant  such  mo- 
tion was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  245-252;  Dec  Dig.  f  82.*] 

Appeal  from  St  Louis  Circuit  .Court; 
Ghas.  C.  Allen,  Judge. 

Action  by  Alfred  B.  Carpenter  against 
the  Gruendler  Machine  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendant named  appeals.    Affirmed. 

Frank  E.  Rlcbey  and  Campbell  Allison,  for 
appellant.  John  T.  Fltzslmmons,  for  re- 
spondent 

REYNOLDS,  P.  J.  This  action  was  In- 
stituted In  the  circuit  court  of  the  dty  of 
St  Louis  and  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  and  against 
the  defendant  corporation  for  $570  actual 
damages.  That  defendant  appealed  to  this 
court  from  which  the  cause  was  transferred 
to  the  Springfield  Court  of  Appeals  under 
the  act  of  the  General  Assembly,  approved 
June  12,  1900  (Laws  1909,  p.  396,  now  sec- 
tion 3939,  R.  S.  1909).  There  the  case  was 
argued  and  submitted  and  the  Judgment  of 
the  circuit  court  affirmed.  The  Supreme 
(3ourt  having  a  short  time  afterwards,  by 
its  decision  In  State  ex  rel.  St.  Louis  Dress- 
ed Beef  &  Provision  Co.  v.  Nixon  et  al.,  232 
Mo.  496,  184  S.  W.  538,  held  that  court  to 
be  without  Jurisdiction  in  cases  so  transfer- 
red, the  opinion  of  the  Springfield  Court  of 
Appeals  has  not  been  published. 

The  case  coming  back  to  us  has  been  ar- 
gued and  submitted. 

The  amended  petition  upon  which  the  case 
was  tried  averred  that  about  March  15,  1906, 
plaintiff  was  In  possession  as  of  his  own 
property,  of  a  certain  steamboat  named  the 
"Deuce,"  lying  at  the  foot  of  Potomac  street 
in  the  dty  of  St  Louis,  and  of  certain  chat- 
tels in  and  upon  the  boat  consisting  of  a 
marine  boiler,  two  engines  and  other  ma- 
chinery, equipment  and  tackle,  and  that  on 
the  day  named,  defendants  (there  being  two 
of  them  named  in  the  amended  petition)  en- 
tered upon  the  steamboat,  without  the  con- 
sent of  plaintiff,  and  detached  and  removed 
the  boiler,  engines,  etc.,  and  in  so  detnching 
and  removing  them  wrecked  the  pilot  house 
and  wilfully,  wantonly,  maliciously  and  un- 
lawfully converted  the  machinery  to  their 
own  use  and  made  away  with  and  disposed 
of  it,  and  wrongfully  and  wantonly  over- 
ruled the  rights  of  plaintiff  tor  their  own 
selfish  purposes;  that  plaintiff  had  been 
damaged  by  the  wrongful  conversion  of  the 
goods  and  chattels  in  the  sum  of  $5(X),  and 
in  injury  to  the  boat  and  in  the  removal 
therefrom  of  the  machinery,  etc.,  in  the  fur- 


ther sum  of  $500.  Judgment  Is  acoordintfy 
prayed  for  $1000  and  interest  from  the  date 
named,  as  also  for  $500  punitive  damages. 

The  answer  to  this  amended  petition  was 
a  general  denial,  save  that  the  incorporation 
of  appellant  was  admitted. 

At  the  dose  of  his  testimony  plaintiff 
took  a  nonsuit  against  the  individual  defend- 
ant and  by  leave  of  court  amended  the  ad 
damnum  clause  of  the  petition  by  placing 
the  damages  for  the  conversion  of  tlie  chat- 
tels at  $750,  the  damages  to  the  boat  at 
$500,  making  the  actual  damages  claimed 
$1250,  and  leaving  the  punitive  damages  at 
$500.  We  may  dispose  of  the  claim  for  pu- 
nitive damages  by  saying  that  no  instruc- 
tions were  asked  or  g^ven  looking  to  puni- 
tive damages,  and  no  point  is  made  upon 
this  by  counsel  on  either  side. 

The  evidence  in  the  case  tended  to  show 
that  in  the  years  1902  or  1903,  the  United 
States'  government  sold  three  small  steam- 
boats, each  40  or  50  feet  long  and  10  feet 
beam,  to  the  Mayer  Fertilizer  Company. 
One  of  these  boats  wcui  named  "Ace,"  an- 
other "Deuce,"  the  other  "Thetis."  After- 
wards, apparently  in  1904,  the  Mayer  Fer- 
tilizer Company  sold  the  three  boats  to  one 
Koplar,  and  about  the  middle  of  December, 
1904,  Koplar  sold  one  of  these  boats,  said 
to  be  the  "Deuce,"  to  the  plaintiff  Carpen- 
ter. After  (T&rpenter  bought  her  she  was 
lying  near  the  foot  of  Dorcas  street  St. 
Louis,  and  Carpenter  wanted  to  move  her 
down  the  river  to  Carondelet  or  South  St 
Louis.  For  some  reason  not  dlsdosed,  she 
could  not  be  moved  by  her  own  machinery, 
so  tliat  Carpenter  and  others  with  him,  on 
the  suggestion  that  they  could  get  ber  into 
the  current  of  the  river  and  by  help  of  oars 
move  her  down  to  the  place  desired,  under- 
took to  do  this.  When  the  boat  reached  the 
foot  of  Potomac  street,  She  was  caught 
against  a  dyke  extending  out  into  the  rirer 
at  that  point  and  thrown  against  the  bank 
so  that  they  had  to  tie  up  until  they  could 
get  some  one  to  tow  her  out  She  lay  there 
that  vdnter  and  the  following  year,  and  un- 
til March,  1906,  having  in  the  meantime 
been  caught  by  the  ice  and  partially  sunk. 
Plaintiff  was  asked  if  he  had  been  in  posses- 
sion of  the  boat  and  kept  constant  charge 
and  possession  of  her  from  the  time  be 
bought  it  In  February,  1904,  until  the  ma- 
chinery was  removed.  He  answered,  "Yes. 
sir;  I  had  undisputed  possession  and  kept 
charge  of  it"  This  was  objected  to  and 
motion  made  to  strike  it  out  as  a  condnsion. 
The  court  sustained  the  motion  as  to  that 
part  of  it  which  said  he  had  "ondispnted 
possession,"  but  not  the  part  which  says. 
"I  had  possession."  No  exception  was  saved 
to  this  ruling  by  either  side.  Plaintiff  far- 
ther testified  that  all  the  machinery,  etc 
was  in  the  boat  prior  to  March  15,  1906; 
after  that  it  was  not  but  all  had  been  taken 
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away  prior  to  March  15,  1906.  About  the 
loth  of  March,  1906,  according  to  plaintiff 
and  hla  witnesses;  In  December,  according 
to  defendant's  witnesses,  persons  in  the  em- 
ploy of  the  defendant  company  removed  the 
machinery,  fixtures  and  tackle  specified  in 
the  amended  petition  from  the  boat  and  took 
it  to  defendant's  plant.  A  witness  for  'plain- 
tiff, who  had  been  in  the  employ  of  defend- 
ant, testified  that  he  had  charge  of  taking 
out  the  machinery  from  the  boat  and  that 
tbey  (defendant)  commenced  taking  It  out  In 
February  or  March,  1906,  and  that  It  was 
then  thought  by  Mr.  Gruendler  that  the 
boat  belonged  to  Koplar.  Plaintiff  testifies 
positively  that  when  he  went  to  the  boat  in 
March,  1906,  he  found  part  of  the  boiler  of 
the  boat  loaded  on  a  wagon,  the  other  ma- 
chinery, etc.,  having  been  removed  before 
then,  and  when  he  asked  the  men  who  were 
loading  the  boiler  on  to  a  wagon,  who  had 
authorized  them  to  do  that,  he  was  told  the 
machinery  taken  out  of  the  boat  bad  been 
and  was  being  tiauled  to  defendant's  plant; 
that  tbey  were  working  under  direction  of 
Mr.  Gruendler,  who  it  a[q>ears  was  presi- 
dent of  the  defendant  company.  Whereupon 
plaintiff  went  to  the  works  of  defendant  and 
asked  some  one  there,  who  It  was  is  not 
clear,  what  authority  tbey  bad  to  tear  the 
machinery  off  of  his  boat.  Plaintiff  testified 
that  he  supposed  the  man  he  talked  to  was 
Mr.  Gruendler;  that  be  supposed  that  be 
was  talking  to  bim.  Objection  was  thereup- 
on Interposed  to  plaintiff  testifying  as  to 
any  conversation  with  Mr.  Gruendler,  he  be- 
ing dead  at  the  time  of  the  trial.  The  ob- 
jection was  overruled.  It  appearing  that  the 
deposition  of  Mr.  Gruendler  had  been  taken 
before  a  commissioner  appointed  by  the 
court  and  had  been  signed  by  Mr.  Gruendler; 
that  be  had  been  represented  at  the  tak- 
ing of  the  deposition  by  counsel,  and  that 
the  deposition  was  on  file  In  the  case.  In 
overruling  the  objection  the  court  stated 
that  the  witness  might  be  examined  on  any 
matter  upon  which  Mr.  Gruendler  had  been 
examined.  Exception  was  duly  saved  to 
this  ruling.  We  find  in  the  abstract  of  the 
record,  however,  furnished  by  appellant,  no 
abstract  of  or  even  reference  to  the  deposi- 
tion of  Mr.  Gruendler,  but  in  an  additional 
abstract  furnished  by  counsel  for  respond- 
ent, it  does  appear  that  plaintiff  offered  and 
read  In  evidence  the  deposition  of  Mr. 
Gruendler  and  that  the  bill  of  exceptions 
calls  for  the  Insertion  of  it.  In  point  of  fact, 
it  is  not  clear  that  the  person  with  whom 
plaintiff  had  the  conversation  was  Mr. 
Gruendler.  He  testified  that  when  be  went 
to  the  works  of  defendant,  he  asked  for  Mr. 
Gruendler  and  tbey  pointed  out  a  man  to 
bim  as  Mr.  Gruendler.  He  further  stated 
that  be  bad  been  present  when  Mr.  Gruend- 
ler's  deposition  was  subsequently  taken  and 
bad  seen  bim  then  but  he  was  unable  to  say 
that  the  gentleman  then  identified  to  him 
as  Mr  Gruendler  was  the  person  with  whom 


he  had  carried  on  the  conversation  at  tbe 
works  of  defendant.  Practically  all  tbe 
testimony  by  plaintiff  as  to  this  conversation 
is  this:  Asked  to  state  it,  plaintiff  said  be 
did  not  have  much  to  say — was  not  in  a 
good  humor,  simply  asked  them  by  what 
authority  they  had  taken  the  maclilnery  off 
his  boat,  and  they  said  the  boat  owed  them 
a  bill  and  that  Koplar  had  authorized  them 
to  take  the  machinery  off  there.  Whereupon 
plaintiff  said  he  did  not  think  Koplar  bad 
any  right  to  authorize  them  to  take  tbe  ma- 
chinery away  because  it  belonged  to  bim 
(plaintiff).  That,  plaintiff  testified,  be  said 
to  tbe  office  force.  Whereupon  defendant 
moved  to  strike  out  all  tbe  testimony  of 
plaintiff  concerning  the  conversation  be  said 
he  had  with  Mr.  Gruendler  concerning  the 
purchase  of  this  boat  and  buying  it  from 
Koplar  because  of  the  provisions  of  section 
4192,  R.  S.  U.  S.  (U.  S.  C!omp.  St  1901,  p. 
2837),  hereafter  quoted.  Tbe  motion  to  strike 
out  was  overruled  but,  as  admitted  by  coun- 
sel for  appellant,  no  exception  appears  to 
have  been  saved  to  this  ruling.  Plaintiff  tes- 
tified that  he  had  never  authorized  defend- 
ant to  take  the  machinery  and  that  when  he 
was  at  the  plant  of  defendant  he  saw  part 
of  It  there.  At  all  events.  It  appears  that 
defendant  refused  to  recognize  any  owner- 
ship of  plaintiff  in  this  machinery  or  in  tbe 
boat,  and  that  Immediately  after  plaintiff 
had  been  to  the  plant  of  the  defendant,  de- 
fendant had  overhauled  the  machinery  and 
then  sold  it  to  a  third  party.  There  was  evi- 
dence of  the  price  at  which  tbe  machinery 
was  sold  to  a  third  party  by  defendant  but 
no  objection  or  exception  saved  to  its  admis- 
sion. There  was  testimony  tending  to  show 
that  tbe  value  of  the  engine  at  the  time  it 
was  taken  from  the  boat  was  t)etween  three 
and  four  hundred  dollars,  tliat  of  tbe  boiler 
about  four  hundred  and  fifty  dollars,  and  the 
pump  about  ten  dollars. 

On  the  part  of  defendant  there  was  evi- 
dence tending  to  prove  that  after  Koplar  bad 
purchased  tbe  steamboat  called  "Deuce," 
from  the  Mayer  Fertilizer  Company,  he  had 
sold  a  boat  under  tbat  name  to  a  man  call- 
ed Johnson,  who  bad  first  taken  it  up  the 
Mississippi  River  and  afterwards  down  the 
river  and  into  the  Ohio,  and  had  there,  about 
1907,  sold  it  to  a  man  named  Clark,  wbo 
at  that  time  was  running  it  In  tbe  Ohio 
River  and  bad  registered  it  at  the  port  of 
Evansvllle,  Ind.  The  registry  and  bill  of 
sale  to  Johnson  were  in  evidence,  showing 
tbat  tbey  bad  been  filed  and  recorded  and 
tak^i  out  before  tbe  proper  United  States 
officers  at  St.  Louis.  The  subsequent  trans- 
fer to  Clark  and  the  Evansvllle  registry  were 
offered  but  excluded.  All  these  referred  to 
a  steamboat  called  "Deuce,"  the  first  from 
Koplar  to  Johnson,  tbe  other  from  Johnson 
to  Clark.  Koplar  testified  that  tbe  vessel 
which  was  described  In  the  bill  of  sale  from 
him  to  Johnson  and  which  was  the  one  that 
bad  been  registered  with  the  United  States 
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authorities,  was  not  tbe  "Deuce,"  which  he 
sold  to  plaintiff,  although  It  was  described 
in  the  papers  as  tbe  "Deuce."  There  was 
no  evidence  of  any  registration  of  a  trans- 
fer of  any  boat  from.  Koplar  to  tbe  plaintiff 
Carpenter,  although  Koplar  testified  that  he 
had  executed  and  acknowledged  such  a  pa- 
per. At  the  close  of  the  testimony  in  chief 
for  plaintiff,  counsel  for  defendant  mored  to 
strike  out  all  of  the  testimony  of  plaintiff 
about  the  conversations  he  had  bad  with  Mr. 
Gruendler  and  concerning  the  purchase  of 
the  boat  from  Koplar,  on  tbe  ground  that  by 
section  4192,  Revised  Statutes  of  the  United 
States,  no  bill  of  sale  is  valid  against  any 
other  person  than  the  grantor  thereof  unless 
the  bill  of  sale  is  recorded  with  tbe  collector 
of  customs  where  such  vessel  is  registered 
and  enrolled.  It  appears  that  this  objection 
was  overruled  but  no  exception  Is  shown 
in  the  bUl  of  exceptions  to  this  ruling.  Mr. 
Koplar,  testifying,  denied  having  given  any 
permission  to  defendant  to  remove  the  ma- 
chinery and  denied  having  had  any  con- 
versation with  Mr.  Gruendler  on  the  subject 
It  may  be  here  said  that  there  is  no  evidence 
in  tbe  abstract  to  sustain  the  claim  that 
Koplar  had  ever  given  any  authority  or  had 
ever  made  any  arrangement  with  defendant 
about  taking  out  tbe  machinery.  No  wit- 
ness testified  to  any  such  matter,  and  when 
one  of  them  was  asked  if  Mr.  Gruendler  had 
not  reminded  him  that  Koplar  had  made 
some  such  arrangement  in  his  presence,  the 
witness  denied  to  Mr.  Gruendler  that  he  had 
ever  heard  Koplar  say  anything  about  it 
to  him  (Gruendler).  [1]  It  is  probable  that 
counsel  for  appellant,  In  making  tbe  claim 
that  there  was  such  an  arrangement  in  evi- 
dence, as  they  do,  are  relying  upon  the  dei>- 
osltlon  of  Mr.  Gruendler,  but  as  neither 
counsel  have  abstracted  that  deposition  we 
cannot  take  any  notice  of  anything  which 
may  be  in  it 

At  the  close  of  plaintiff's  testimony,  de- 
fendant demurred,  asking  an  instruction  that 
under  the  law  and  tbe  evidence  plaintiff 
could  not  recover,  counsel  also  stating  that 
he  desired  to  offer  another  instruction  in 
behalf  of  defendant  based  on  the  ground 
that  there  is  no  title  shown  by  the  evidence 
such  as  could  be  used  against  defendant,  be- 
cause section  4192,  Revised  Statutes  of  the 
United  States,  provides  that  no  conveyance 
of  any  vessel  is  valid  against  any  one  ex- 
cept the  grantor,  unless  the  same  be  recorded 
in  the  home  port  where  tbe  vessel  Is  docu- 
mented, and  because  under  the  evidence  no 
such  evidence  of  possession  was  shown  as 
would  dlsi)ens€  with  a  bill  of  sale  under  the 
Missouri  statute.  This  was  overruled  and 
exception  duly  saved.  At  the  close  of  all 
the  testimony  in  tbe  case  plaintiff  asked  two 
instructions,  which  the  court  refused  to 
give  as  asked  and  of  its  own  motion  modi- 
fled  them  and  as  so  modified  gave  them  to 
''he  Jury.     These  Instructions  are  marked 


1  and  4.  Tbe  court  of  its  own  motion 
further  instructed  the  Jury  as  to  the  bur- 
then of  proof  and  as  to  the  credibility  of 
witnesses  and  as  to  the  number  of  Jurors 
necessary  to  concur  in  a  verdict.  The  de- 
fendant excepted  to  the  giving  of  all  these 
instructions.  At  tbe  Instance  of  defendant 
the  court  gave  an  instruction  to  the  effect 
that  unless  the  Jury  believed  and  found  from 
the  evidence  that  plaintiff  was  possessed  of 
the  steamer  "Deuce,"  as  his  own  property  at 
tbe  time  mentioned  in  tbe  petition,  they 
would  find  the  Issues  for  the  defendant  Six 
other  instructions  were  asked  by  defendant, 
all  of  which  were  refused,  defendant  except- 
ing. As  before  noted,  there  was  a  verdict  for 
plaintiff  in  the  sum  of  $570,  incorrectly  stat- 
ed in  the  abstract  of  appellant  as  $470.  De- 
fendant appears  to  have  then  filed  a  motion 
for  new  trial.  What  is  claimed  to  be  that 
motion  is  set  out  not  in  tbe  abstract  of  the 
bill  of  exceptions,  where  it  should  be,  but  in 
the  abstract  record  proper.  No  point  is  made 
on  this  by  counsel  for  plaintiff.  It  contains 
eight  grounds  of  error.  The  third  ground 
is:  "The  court  erred  in  improperly  and  er- 
roneously instructing  the  Jury  on  behalf  of 
plaintiff."  There  is  no  averment  of  error  in 
instructions  given  by  the  court  of  its  own 
motion.  The  motion  for  new  trial  appears 
to  have  been  overruled  and  exception  saved. 
[21  Appellant  makes  twelve  asslgnmHits  of 
error.  The  first  goes  to  the  admission  of 
oral  evidence  of  tbe  sale  of  the  steamboat 
from  Koplar  to  Carx>enter,  in  the  absence 
of  a  bill  of  sale  properly  recorded  in  com- 
pliance with  section  4192,  of  the  Revised 
Statutes  of  the  United  States.  That  sec- 
tion, so  far  as  necessary  to  here  notice, 
reads:  "No  bill  of  sale,  mortgage,  hyiwtheca- 
tlon,  or  conveyance  of  any  vessel,  or  part 
of  any  vessel,  of  the  United  States,  shall 
be  valid  against  any  person  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees, 
and  persons  having  actual  notice  thereof, 
unless  such  bill  of  sale,  mortgage,  hypoth- 
ecation, or  conveyance  is  recorded  in  tbe 
office  of  tbe  collector  of  tbe  customs  where 
such  vessel  is  registered  or  enrolled."  This 
section  in  our  Judgment  has  no  application 
whatever  to  the  case  before  us.  As  was 
held  by  tbe  Supreme  Court  of  tbe  United 
States  in  The  J.  E.  Rumbell.  148  U.  S.  1. 
loc.  dt  16,  and  following,  IS  Sup.  Ct  498, 
601  (37  L.  Ed.  346),  that  section  is  a  mere 
registry  act,  Intended  to  prevent  mortgages 
and  other  conveyances  of  vessels  from  hav- 
ing any  effect  against  persons  other  than 
the  grantor  or  mortgagor,  and  those  claim- 
ing under  them,  or  having  actual  knowledge 
thereof,  unless  recorded  as  therein  provided. 
"It  manifests  no  intention,"  says  the  court 
in  that  case,  "to  confer  upon  the  mortgagee 
any  new  right,  or  to  make  the  mortgage  a 
maritime  contract  or  the  lien  created  there- 
by a  maritime  lien,  or  in  any  way  to  Inter- 
fere  with  maritime  contracts  oi   liens,  or 
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with  the  JnriBdlctton  and  procedure  in  ad- 
miralty."' 

Our  court  In  Ward  ▼.  Bodeman,  1  Mo. 
App.  272,  approved  an  instruction  which  told 
the  Jury  that  the  bill  of  sale  of  a  boat  read 
in  evidence  "does  not  settle  or  decide  the 
title  to  the  boat,  but  it  is  for  the  Jury  to 
say,  from  all  the  evidence  in  this  case,  what 
relation  the  defendants  occupied  towards 
the  boat,  and  in  whom  the  ownership  or 
interest  really  was.  It  is  not  necessary  for 
plaintiffs,  in  order  to  make  out  their  case, 
to  show  that  any  written  Instrument  was 
executed,  or  any  particular  form  gone 
through  with." 

[31  Our  statute,  section  11,619,  R.  S.  1909, 
defines  boats  and  vessels  as  Included  with- 
in the  term  personal  piovetty,  and  that  "every 
share  or  portion,  right  or  interest,  either  le- 
gal or  equitable,  in  and  to  every  ship,  vessel 
or  boat,  of  whatsoever  name  or  description, 
whether  such  ship,  vessel  or  boat  sh^l  be 
within  the  Jurisdiction  of  this  state  or  else- 
where, and  whether  the  same  shall  have 
been  enrolled,  registered  or  licensed  at  any 
collector's  ofllce,  or  within  any  county  or 
collector's  district  in  this  state  or  not." 

Section  6339,  R.  S.  1909,  is  of  the  same 
legal  effect  as  section  4192,  Revised  Stat- 
utes of  the  United  States.  This  section  6339 
provides  that  a  copy  of  the  enrollment  of  a 
steamboat  duly  certified  "shall,  as  against 
the  persons  described  as  owners  of  such 
steamboat  in  such  enrollment,  be  prima  fa- 
cie evidence  that  they  are  the  owners  there- 
of." That  is,  prima  fade  only,  not  conclu- 
sive, and  that  is  practically  what  is  said 
by  the  instruction  which  was  approved  in 
Ward  T.  Bodeman,  supra,  and  in  line  with 
the  Rumbell  Case,  supra.  [4]  There  was 
ample  evidence  in  this  case  before  the  Jury 
that  no  matter  what  its  name  might  be,  the 
boat  which  was  lying  against  the  dyke  and 
from  which  the  machinery  had  been  taken 
was  the  very  same  boat  that  Koplar  had  sold 
to  plaintiff  Carpenter  and  that  it  was  out 
of  this  boat  that  this  machinery  was  taken. 
It  was  in  evidence  that  it  was  not  an  un- 
common thing  to  have  different  boate  with 
the  same  name,  but  whether  that  was  so 
in  this  case  or  not,  and  whether  this  name 
"Deuce"  Was  duplicated  or  not,  is  entirely 
immaterial.  It  is  very  clear  from  the  evi- 
dence in  the  case  tliat  the  boat  which  Kop- 
lar sold  or  is  said  to  have  sold  to  a  man 
named  Johnson  or  Hobart,  could  not  possi- 
bly have  been  the  boat  which  was  lying  off 
the  dyke,  for  the  evidence  is  conclusive  that 
that  boat  is  still  afloat  and  registered  aa 
in  service  on  the  river.  Moreover,  the  tes- 
timony of  one  of  defendant's  own  witnesses 
is  that  in  a  conversation  he  had  had  with 
Koplar  about  two  weeks  before  defendant 
commenced  taking  the  machinery  off  the 
boat,  which  was  in  December,  1905,  Koplar 
and  this  witness  were  referring  to  this  iden- 
tical boat  from  which  the  machinery  was 


taken  as  the  "Deuce."  As  the  alleged  sale 
of  the  "Deuce"  to  Johnson  is  claimed  to  have 
taken  place  in  October,  1904,  it  would  seem 
that  by  whatever  name  he  had  sold  the  ves- 
sel to  Johnson,  the  vessel  actually  sold  to  the 
latter  could  not  possibly  have  been  the  one 
from  which  the  machinery  was  taken  and 
which  was  known  as  the  "Deuce"  when  de- 
fendant removed  the  machinery  from  it.  [6] 
Moreover,  defendant  is  estopped  by  its  own 
evidence  and  the  statement  of  facts  made  to 
us  by  its  counsel,  from  making  any  such 
claim,  for  the  sole  Justification  pretended  is 
authority  from  Koplar  to  take  this  machin- 
ery from  a  boat  then  recog^nized  as  the 
"Deuce."  There  was  no  error  whatever  in 
the  court  admitting  oral  evidence  of  a  sale 
of  the  steamboat  from  Koplar  to  Carpenter, 
nor  lack  of  evidence  that  the  boat  from 
which  the  machinery  was  taken  was  called 
"Deuce."  This  disposes  of  the  first  assign- 
ment of  error. 

The  second  assignment  is  to  the  error  of 
the  court  in  refusing  to  sustain  defendant's 
demurrer  to  the  evidence  at  the  close  of 
plaintiff's  evidence.  As  will  be  gathered 
from  what  we  have  said,  the  demurrer  was 
properly  overruled. 

[6]  The  third  assignment  of  error  is  to  the 
act  of  the  court  in  stathig  to  the  Jury  that 
the  bill  of  sale  from  Koplar  to  Johnson,  of 
date  October  22, 1904,  was  received  solely  for 
the  purpose  of  impeaching  the  testimony  of 
Koplar.  We  dispose  of  this  objection  by 
saying  that  there  is  no  exception  whatever 
preserved  in  the  abstract  of  the  bill  of  ex- 
ceptions to  this  ruling  of  the  court. 

[7]  There  are  two  asslgnmenta  of  error 
numbered  fourth.  -  The  first  of  these  is  to  the 
admission  in  evidence  of  conversations  al- 
leged to  have  been  bad  with  Oruendler  and 
the  plaintiff  during  the  lifetime  of  Gruendler, 
he  now  being  dead.  This  objection  is  dis- 
posed of  by  several  decisions  of  our  Supreme 
Court,  particularly  that  in  Stone  v.  Hunt, 
114  Mo.  66,  loc.  dt  71,  21  S.  W.  454,  456, 
where  Judge  Black,  referring  to  the  statute 
excluding  one  party  as  a  witness  when  the 
other  is  dead,  holds  that  the  object  of  that 
statute  was  to  place  parties  on  an  equality, 
and  that  the  course  of  decision  has  been  to 
follow  the  spirit  rather  than  the  strict  let- 
ter of  the  law,  and  that  the  statute  was  not 
Intended  to  exclude  evidence  which  was  ad- 
missible and  competent  when  it  was  given. 
"Where,  therefore,"  says  Judge  Black,  "the 
testimony  of  one  of  the  parties  to  a  suit  has 
been  taken  in  the  form  of  a  deposition,  or 
his  testimony  has  been  preserved  by  a  bill  of 
exceptions,  and  such  party  is  dead,  the  liv- 
ing party  may  testify  in  his  own  behalf,  and 
this  too  whether  the  representative  of  the 
deceased  does  or  does  not  produce  and  intro- 
duce the  testimony  of  the  deceased.  Such  a 
rule  leaves  the  parties  upon  an  equality,  and. 
is  in  accord  with  the  object  of  the  statute." 

In  the  case  at  bar  the  learned  trial  Judge, 
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out  of  great  caution,  limited  tbe  testimony 
of  this  living  party  to  such  matters  as  had 
been  covered  by  the  d^Msitlon  of  the  de- 
ceased party. 

[t]  Tbe  second  of  the  fonrth  assignment  of 
error  Is  that  the  court  erred  In  admitting 
evidence  of  the  sale  of  the  machinery  at  a 
time  four  months  after  the  same  had  been 
removed  from  the  vessel  In  question.  As  be- 
fore stated,  we  find  no  exception  saved  to 
this  evidence  when  offered. 

[9]  The  fifth  assignment  of  error  la  that 
the  court  had  held  as  a  matter  of  law  that 
the  measure  of  damage  was  not  the  value 
of  tbe  goods  as  they  were  Just  prior  to  and 
at  the  time  the  same  were  taken  from  the 
vessel.  We  do  not  understand  that  the  court 
did  this.  But  as  what  the  court  did  say  as 
to  the  measure  of  damage,  was  in  the  In- 
structions given  by  the  court  of  Its  own  mo- 
tion, and  as  the  giving  of  them  la  not  assign- 
ed as  error  in  the  motion  for  a  new  trial, 
we  cannot  review  them  for  any  alleged  error. 

The  sixth  assignment  of  error  is  that  the 
court  erred  in  holding  that  plaintiff  could 
recover  on  proof  of  a  different  state  of  tacts 
than  that  set  forth  in  the  petition.  We  find 
nothing  to  sustain  this.  Defendant's  own 
evidence  identified  the  boat  from  which  the 
machinery  was  taken  as  the  "Deuce ;"  defend- 
ant Itself  sought  to  claim  under  Koplar  as 
owner  in  December,  1904,  of  the  boat  then 
sunk  at  the  dyke  and  then  known  as  the 
"Deuce."    ' 

The  remaining  assignments  of  error  go  to 
the  instructions,  and  also  tbe  usual  assign- 
ments that  the  motion  for  a  new  trial  should 
have  been  sustained,  and  that  tbe  verdict  is 
against  the  weight  of  the  evidence  and  the 
law.  As  will  be  seen  by  the  motion  for  new 
trial,  no  error  is  assigned  to  the  giving  of 
the  instructions  of  the  court  on  its  own 
motion.  The  court  refused  all  the  instruc- 
tions asked  by  plaintiff  and  the  instructions 
which  were  given  appear  to  have  been  given 
of  the  court's  own  motion.  They  were  not 
attacked  in  the  motion  for  new  trial.  No 
question  as  to  their  correctness  Is  open  to 
us  for  any  alleged  error  in  them. 

[10]  Defendant  asked  an  instruction  as  to 
the  measure  of  damages,  which  was  refused. 
It  was  correctly  refused.  It  did  not  confine 
the  Jury  to  the  question  of  damages  but 
commented  on  facts  in  evidence  at  length  and 
singled  out  certain  facts  as  proven,  those 
facts  being  controverted.  This  was  error  and 
the  instruction  was  properly  refused.  Counsel 
complain  that  there  was  error  In  striking  out 
the  words  "described  in  the  amended  peti- 
tion," and  Inserting  the  words  "described  in 
and  referred  to  in  the  evidence,"  in  some 
instruction.  It  Is  claimed  that  they  present- 
ed an  issue  not  made  by  the  pleadings.  We 
find  no  instruction  In  the  abstract  in  which 
this  occurred. 


[Ill'  Nor  do  we  find  error  in  refusing  the 
other  instructions  asked  by  defendant  Those 
which  were  not  mere  repetitions  of  what  the 
court  had  said  in  the  instructions  which  it 
gave,  were  properly  refused.  In  point  of 
fact  the  learned  counsel  for  appellant,  while 
assigning  error  to  the  refusal  of  all  of  its  In- 
structions, In  the  careful  argument  accom- 
panying their  brief,  make  no  argument  what- 
ever in  support  of  these  instructions,  except 
as  to  the  fourth,  and  this  we  have  disposed 
of  above. 

On  a  careful  consideration  of  the  testi- 
mony as  abstracted,  we  are  satisfied  that 
the  verdict  and  Judgment  are  for  the  right 
party.  This  defendant,  as  disclosed  by  the 
evidence,  was  a  mere  trespasser,  with  no 
color  of  right  whatever.  We  find  no  rever- 
sible error  in  the  record  of  the  case.  The 
Judgment  of  the  circuit  court  is  affirmed. 

NORTONI  and  CAULFIELD,  JJ.,  conctir. 

On  Motion  for  Rehearing. 

PER  CURIAM.  It  is  argued  that  we  have 
overlooked  the  recitals  In  the  abstract  when 
we  say  In  our  opinion  that  there  does  not  ap- 
pear to  be  objection  or  exception  to  tbe  ad- 
mission of  evidence  as  to  the  value  of  the 
machinery  when  sold  by  defendant  and  as  to 
tbe  price  realized  on  that  sale. 

It  is  true  that  objections  were  Interposed 
when  this  line  of  proof  was  offered,  but  when 
those  objections  were  overruled,  no  exception 
appears  to  have  been  saved,  so  that  it  was 
as  if  no  objection  had  been  made;  tbe  objec- 
tion disappeared  as  completely  as  if  never 
made. 

[12]  It  is  also  true  that  when  in  cross-ex- 
amination of  a  witness  by  counsel  for  ap- 
pellant, the  court  interposed  and  asked  the 
witness  as  to  what  repairs  had  l>een  made 
on  the  machinery  by  the  defendant,  counsel 
for  appellant  (defendant  below)  did  object, 
the  objection  was  overruled  and  he  preserved 
his  exception.  After  some  colloquy  between 
the  court  and  counsel,  counsel  for  defendant 
then  said  that  he  "objected  to  the  evidence, 
and  that  he  moved  to  strike  out  all  the  tes- 
timony in  regard  to  the  sale  of  the  rropert.v 
to  the  Dunklin  Land  &  Lumber  Company." 
The  court  overruled  this  motion,  and  counsel 
for  defendant  did  duly  except.  Bat  it  must 
be  remembered  that  both  these  exceptions 
appear  as  saved  after  this  witness  had  testi- 
fied in  chief  and  after  other  witnesses  had 
testified  to  these  matters,  and  had  told  of 
the  sale,  without  exception  saved  to  any  ob- 
jections. It  has  been  ruled  many  times  that 
after  evidence  goes  in  without  objection  sav- 
ed at  tbe  time,  a  motion  subsequently  made 
to  strike  it  out  comes  too  late. 

The  remaining  points  made  in  support  of 
the  motion  for  rehearing  are  untenable.  That 
motion  is  overruled.     All  concur. 
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RBNFREW  r.  OOODPELLOW. 

<St.  Loais  Court  of  Appeals.    Missouri.    Dec. 
6,  1911.) 

1.  Appeal  and   Bbrob   ({  1005*)— Revbew— 
Weight  of  E)vidence. 

The  weight  of  evidence  is  for  the  determi- 
nation of  the  jury,  subject  to  the  supervision 
of  the  trial  court ;  so  that  there  being  substan- 
tial evidence  in  support  of  a  verdict,  and  a  new 
trial  having  been  denied,  the  question  of  weight 
of  evidence  is  not  open  to  review. 

[Ed.  Note. — V\ti  other  cases,  see  Appeal  and 
Eirror,  Cent  Dig.  ff  3948-3954;  Dec.  Dig.  f 
1005.*] 

2.  Evidence    (S    207*)— Admissions— Statk- 

UENT  OF  COUNSEl,  IN  AROtTMENT. 

The  statement  of  plaintiff's  counsel  in  his 
concluding  argument  to  the  jury,  "We  are  en- 
titled •  •  •  to  compensation  for  118  months' 
service,"  is  not  an  admission,  binding  on  plain- 
tifF,  that  she  is  entitled  to  no  more,  the  atten- 
tion of  no  one  being  called  thereto,  the  demand 
having  been  for  services  for  121  months  and  9 
days,  and  an  instruction  given  at  plaintifiCs  re- 
quest stating  that  the  period  of  service  was  that 
length. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  t  708 ;   Dec.  Dig.  i  207.*] 
8.  Trial  (|  845*)-^Verdiot— Correction. 

If  the  verdict  is  for  more  than  authorized, 
in  view  of  an  admission  in  argument  of  plain- 
tiff's counsel,  the  attention  of  the  trial  court 
should  be  promptly  called  to  it,  so  that  the  ver- 
dict may  be  made  to  correspond  to  the  admis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  346.*] 

4.  Evidence     (|     471*)— Opinions— Conclu- 
sions. 

Statement  of  witness,  relative  to  the  ad- 
missibility against  the  estate  of  O.  the  witness' 
remark  in  a  conversation  between  him  and  R. 
in  the  presence  of  G.  that  there  was  little  dif- 
ference between  the  hearing  of  R.  and  G.,  and 
that  the  remark  was  made  loud  enough  for  G. 
fo  hear,  wa^  an  opinion,  a  statement  of  object 
facts,  and  not  a  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2149-2185;   Dec.  Dig.  f  471.*] 

8.  Contracts  (I  16*)— Mutuality. 

The  mere  statement  of  6.,  whom  R.  was 
taking  care  of,  that  he  intended  to  give  R.  the 
mortgage  on  her  residence,  not  being  known  of 
by  R.,  is  no  evidence  of  a  contract  that  the 
amount  of  .the  mortgage  was  to  be  the  limit  of 
her  compensation. 

[EM.  Note. — B\)r  other  cases,  see  Contracts, 
Cent.  Dig.  §t  61-66;  Dec.  Dig.  {  15.*] 

6.  Appeal  and   Error   (§   1050*)— Harmless 
Error— Evidence  Out  of  Jury's  Presence. 

The  overruling  of  objections  to  questions 
cannot  be  complained  of;  the  objectionable  part 
of  the  testimony  not  having  been  given  in  the 
presence  and  hearing  of  the  jury. 

[Ed.  Note.— £\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4153-4160;  Dec.  Dig.  i 
1050.*] 

7.  Appeal  and  Error  (|  1050*)— Harmless 
BJbror- Admission  of  Evidence. 

Deceased  having  admittedly  paid  for  his 
board,  admission.  In  an  action  for  services  as 
caretaker  and  nurse  for  deceased,  of  evidence 
that  he  said  plaintiff  was  the  best  cook  in  the 
city,  and  that  she  used  to  cook  anything  and 
everything  he  asked  for,  was  harmless. 

[Ed.  Note.— B\>r  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1050.*] 


&  Appkal  and  Ebbob  n  1050*)— Habmless 
Error— Admission  of  Evidence. 

Admission,  at  the  trial  in  the  circuit  court 
of  an  action  for  services  to  deceased,  in  connec- 
tion with  defendant's  effort  to  show  that,  when 
plaintiff  presented  her  demand,  she  had  not  giv- 
en credit  for  the  notes  she  had  given  and  which 
were  outstanding,  of  testimony  that  witness  was 
present  at  the  trial  of  the  case  in  the  probate 
court,  and  that  plaintiff  there  took  the  statu- 
tory oath  that  she  had  allowed  all  just  credits 
and  set-off  in  the  claim  she  was  then  present- 
ing, if  improper,  was  harmless. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec,  Dig.  |  1050.*] 

9.  Executors  and  Administrators  (J  450*)— 
Claims  Against  Estate — Evidence  — 
Pleadings. 

Refusal  to  admit  in  evidence,  in  an  action 
on  a  claim  against  decedent's  estate,  the  plead- 
ings in  a  suit  to  set  aside  the  first  allowance  of 
the  claim  by  the  probate  court,  the  decree  in 
which  suit  was  in  evidence,  was  not  error, 

[Ed.  Note.— For  other  cases,  see  Eixecutors 
and  Administrators,  Dec.  Dig.  8  460.*] 

10.  Appeal  and  Error  (|  231*)— Objections 
Warranting  Considesiation— 'Immateri- 
ality of  Evidence. 

The  objection  of  immateriality,  without 
more,  of  evidence  admitted,  does  not  warrant 
consideration  on  appeal. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Etror,  Cent.  Dig.  §8  1299,  1352;  Dec.  Dig.  | 
231  ;*   TrUl,  Cent  Dig.  §{  689,  690,  694,  696.] 

11.  Appeal  and  Error  ({  1066*)— Harmless 
Error— Omissions  from  Instructions. 

'  It  being  clearly  in  evidence  what  payments 
had  been  made  and  what  they  covered,  failure 
of  the  instruction,  as  to  the  facts  necessary  to 
enable  plaintiff  to  recover,  to  exclude  the  serv- 
ices which  had  already  been  paid  for,  could  not 
have  misled  the  Jury. 

[Bjd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220 ;    Dec.  Dig.  f  1066.*] 

12.  Appeal  and  Error  (i  1068*)- Harmless 
Error— Instructions. 

Omission  to  instruct  that  a  note  should  be 
considered  and  deducted  from  the  amount 
awarded  plaintiff  was  harmless,  where  the  jury 
did  deduct  it 

[Ed.  Note. — E\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  4225-4228;  Dec.  Dig.  i 
1068.*] 

13.  Appeal  and  Errob  (|  1064*)— Harmless 
Ebbob— I  nstbuctions. 

The  conclusion  to  an  instruction  given  for 
plaintiff,  in  an  action  for  services  as  caretaker 
and  nurse  of  deceased,  "If  you  find  •  •  • 
plaintiff  did  render  the  services  mentioned  in 
the  evidence,"  cannot  be  complained  of,  though 
there  was  evidence  of  services,  other  than  those 
of  nursing  and  caretaking,  rendered  by  plain- 
tiff to  deceased;  it  being  apparent  that  through- 
out the  trial  the  difference  between  the  services 
sued  for,  and  those  for  boarding  and  lodging, 
not  in  suit  and  admittedly  paid  for,  were  so 
clearly  before  the  jury  that  they  could  not  have 
been  misled  by  the  instruction. 

[Ed.  Note.— Fbr  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1064.*] 

14.  Tbial  (t  260*)  —  Instructions  —  Repeti- 
tion. 

Refusal  of  an  instruction,  the  proposition 
in  which  is  fully  covered  by  others  given,  is  not 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659 ;   Dec.  Dig.  {  260.*] 


•For  other  cases  sae  same  topic  and  seetlon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Ksjr  No.  Series  ft  Rep'r  Indesn 
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15.  TBIAL   (i  268*>— INSTBUOTIOHS— GONTLKTP- 
inO   E}VIDXNCE. 

Refusal  of  an  instniction,  in  an  action  for 
services,  that  any  rendered  before  a  certain  time 
should  not  be  considered,  is  proper;  there  be- 
ing evidence  conflictine  with  that  of  defendant 
that  such  services  haa  been  settled  for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  H  613-623;    Dec.  Dig.  i  253.*] 

16.  Apfxai.    and    EAbob    (I    730*)— Assion- 

MKNTS  OF  EBBOR. 

An  assignment  that  the  giving  of  the  in- 
structions, other  than  those  for  defendant,  was 
error,  because  all  of  them  conflict  with  each  oth- 
er and  with  those  for  defendant,  is  too  indefi- 
nite and  general,  leaving  the  court  to  picli  out 
those  aimed  at  by  such  generalization. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  730.*] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  Eliza  J.  Renfrew  against  Joseph 
S.  Goodfellow.  administrator  de  bonis  non  of 
Joseph.  A.  Goodfellow,  deceased.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Jamison  &  Thomas,  for  appellant  Walter 
N.  Davis,  for  respondent 

REYNOLDS,  P.  J.  This  action  was  com- 
menced In  the  probate  court  of  the  dty  of 
St.  Louis  by  plaintiff,  respondent  here,  ex- 
hibiting her  demand  against  the  then  admin- 
istrator of  the  estate  of  Joseph  A.  Goodfellow, 
deceased,  for  services  rendered  by  her  to  the 
decedent  and  at  his  request  "as  caretaker 
and  nurse  continuously  from  June  15,  1897, 
to  Julr  24, 1007,  comprising  one  hundred  and 
twenty-one  months  and  nine  days,"  said  to  be 
of  the  reasonable  value  of  $50  per  month, 
aggregating  $6065.  Beyond  this  demand  and 
an  offset  or  counterclaim,  presented  by  de- 
fendant, being  a  note  given  by  plaintiff  to  the 
order  of  the  administrator  for  $4478.73,  pay- 
able six  months  after  its  date,  with  Interest 
at  six  per  cent  per  annum  from  February 
21,  1910,  the  date  of  the  note,  there  were  no 
pleadings  In  either  court  Adopting  in  part 
the  statement  of  counsel  for  appellant  this 
demand  "was  originally  presented  to  Joseph 
W.  Dowler,  the  then  administrator  of  the  es- 
tate of  Joseph  A.  Goodfellow,  deceased,  and 
allowed  by  the  probate  court  on  the  second 
day  of  January,  1908,  in  favor  of  the  claim- 
ant and  against  the  estate  of  Joseph  A. 
Goodfellow,  deceased,  for  six  thousand  and 
sixty-five  dollars.  Subsequent  thereto  the 
heirs  of  Joseph  A.  Goodfellow,  deceased,  in- 
stituted a  suit  in  the  circuit  court  of  the 
city  of  St  Louis  against  Eliza  J.  Renfrew 
and  Joseph  W.  Dowler,  the  then  administra- 
tor of  Joseph  A.  Goodfellow,  deceased,  to 
set  aside  and  declare  the  said  allowance  il- 
legal and  void. 

"Said  cause  coming  on  for  trial,  the  circuit 
court  of  the  city  of  St  Louis,  after  hearing 
all  the  evidence,  on  November  1,  1909,  found 
the  issues  in  said  suit  in  favor  of  the  plain- 
tiffs therein,  and  did  render  Its  decree  in 


said  cause  setting  aside  and  declaring  said 
Judgment  allowing  said  dalm  void  and  of 
no  effect  whatsoever;  and  did  further  or- 
der and  direct  that  the  probate  court  of  the 
city  of  St  Louis,  state  of  Missouri,  place 
said  claim  on  its  docket  for  hearing  the 
same  as  if  the  said  Judgment  of  allowance 
of  January  2,  1908,  bad  never  been  made. 

"Thereafter  the  probate  court  of  tlie  dty 
of  St  Louis,  npon  proper  proceedings  being 
had  by  the  heirs  to  that  effect  did  remove 
the  said  Joseph  W.  Dowler,  as  administra- 
tor of  the  estate  of  Joseph  A.  Goodfellow, 
deceased,  and  did  appoint  Joseph  S.  Goodfel- 
low administrator  de  bonis  non  of  the  es- 
tate of  Joseph  A.  Ck>odfellow,  deceased,  who 
duly  qualified  as  such  administrator  and  still 
is  acting  as  such. 

"Subsequent  to  the  appointment  and  qual- 
ification of  Joseph  S.  Goodfellow  as  admin- 
istrator de  bonis  non  of  the  estate  of  Jo- 
seph A.  Goodfellow,  deceased,  the  said  claim 
for  six  thousand  and  sixty-five  dollars  was 
tried  in  the  probate  court  of  the  dty  of  St 
Louis,  state  of  Missouri,  before  a  Jury  em- 
panelled for  tliat  purpose,  and  the  Jury 
found  in  favor  of  the  plaintiff  on  March 
22,  1910,  in  the  sum  of  five  thousand  dollars, 
and  the  probate  court  allowed  said  dalm  In 
accordance  therewith  from  wlilch  allowance 
of  said  claim  in  the  sum  of  five  thousand  dol- 
lars Joseph  S.  Goodfellow,  as  administrator 
de  bonis  non  of  Joseph  A.  Goodfellow,  de- 
ceased, appealed  to  the  circuit  court  of  the 
city  of  St  Louis.  Upon  the  trial  of  said 
case  in  the  circuit  court  of  tlie  dty  of  St 
Ixiuis,  in  Division  No.  4,  before  a  Jury,  the 
Jury  found  in  favor  of  the  plaintiff  in  the 
sum  of  seven  thousand,  one  hundred  forty 
and  <>/ioo  dollars,  and  on  defendant's  coun- 
terclaim in  the  sum  of  four  thousand,  six 
hundred  eighty  and  *^/iti,  dollars,  leaving 
a  balance  in  favor  of  the  plaintiff  in  the 
sum  of  two  thousand,  four  hundred  sixty 
and  */ioo  dollars  and  costs,  upon  which  ver- 
dict Judgment  was  thereupon  rendered  in 
favor  of  the  plaintiff  and  against  the  de- 
fendant In  the  sum  of  two  thousand,  four 
hundred  sixty  and  ■/toe  dollars  and  for 
costs  of  suit" 

It  may  ,be  well  to  add  to  the  above  that 
as  soon  as  the  demand  for  $6065  had  been 
allowed  in  full  against  the  estate  by  the  pro- 
bate court  in  January  1908,  Mr.  Dowler,  tbe 
then  administrator,  paid  It  to  Mrs.  Renfrew 
by  his  check  for  $2059,  and  by  deducting  tbe 
balance  ($4006),  wlilch  was  applied  in  pay- 
ment of  two  notes  and  accrued  interest 
which  notes  had  been  given  by  Mrs.  Ren- 
frew to  the  deceased  and  were  held  by  his 
administrator.  Wtien  Mr.  Dowler  was  re- 
moved as  administrator  and  Mr.  Goodfel- 
low appointed  as  administrator  de  bonis  non, 
Mrs.  Renfrew  .gave  the  $4478.73  note  to  the 
latter  in  lieu  of  the  two  notes  which  had 
been  surrendered  to  her  by  Mr.  Dowler.  tbe 
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nrnoant  of  which  had  been  deducted  from 
the  original  allowance,  the  new  note  repre- 
senting the  amount  of  those  and  accrued 
Interest  on  that  Those  notes  had  been  se- 
cured by  deeds  of  trust  on  property  of 
Mrs.  Benfrew.  There  was  no  controyersy, 
at  this  last  trial,  over  the  correctness  of  this 
counterclaim  and  the  court  instructed  the 
Jury,  with  the  assent  of  ooonsel,  to  deduct 
the  amount  due  on  it  from  any  sum  they 
might  find  for  plaintiff. 

From  the  foregoing  judgment  the  admin- 
istrator de  bonis  non  has  duly  perfected  his 
appeal  to  this  court,  having  filed  a  motion 
for  a  new  trial,  as  well  as  one  in  arrest  of 
Judgment,  duly  saving  exceptions  to  the 
overruling  of  these  motions. 

It  would  serve  no  useful  purpose  to  at- 
tempt to  set  out  the  evidence  further  than 
we  shall  hereafter  do  in  considering  objec- 
tions to  certain  portions  of  it. 

Learned  counsel  for  appellant  have  filed 
in  this  court  eighteen  assignments  of  error. 
Two  of  these  assignments,  the  eighth  and 
ninth,  are  to  the  refusal  of  the  court  to 
give  defendant's  Instruction  for  nonsuit  at 
the  close  of  plaintiff's  case  In  chief  and  at 
the  close  of  all  the  evidence  in  the  case. 
If  these  assignments  of  error  are  maintain- 
able, it  is  unnecessary  to  go  further  into  the 
consideration  of  the  case.  Even  scenting 
counsel's  own  statement  of  the  evidence,  nei- 
ther of  them  are  tenable.  But  we  have  not 
rested  on  that  statem^it  and  have  gone  to 
the  abstract  furnished  by  those  counsel  as 
well  as  to  the  additional  one  furnished  by 
counsel  for  respondoit,  and  find  abundant 
evidence  warranting  the  submission  of  the 
case  to  the  Jury. 

The  sixteenth,  seventeenth,  and  eighteenth 
assignments  may  be  properly  grouped  to- 
gether as  they  challenge  the  verdict  as  ex- 
cessive and  as  the  obvious  result  of  prejudice 
and  passion  on  the  part  of  the  Jury  against 
the  estate  of  the  decedent  and  sympathy  for 
plaintiff;  that  the  verdict  of  the  Jury  and  the 
Judgment  of  the  court  were  contrary  to  the  ev- 
idence, and  the  weight  of  the  evidence,  and 
that  there  was  no  competent  evidence  in  the 
case  that  the  services  of  plaintiff  as  a  caretak- 
er and  nurse  were  worth. $60  per  month,  and 
there  was  no  evidence  that  plaintiff  render- 
ed such  services  for  one  hundred  and  twen- 
ty-one months  and  nine  days,  consequently. 
It  is  argued  that  the  verdict  was  not  sup- 
ported by  the  evidence  and  should  not  be  per- 
mitted. Notwithstanding  the  very  strenuous 
argument  of  counsel  both  in  their  original 
and  reply  briefs,  we  are  of  the  opinion  that 
the  time  of  service  was  for  the  Jury  and  that 
tbeir  finding  is  conclusive.  It  is  true  there  is 
some  evidence  that  during  five  or  six  weeks 
of  the  time  charged  for,  Mr.  Ooodfellow  was 
absent  from  St  Louis.  One  witness  testi- 
fied that  Mrs.  Renfrew  did  not  "accompany 
htlm  to  EiUreka  Springs."  Whether  she  was 
ttiere  with  him  at  all  is  not  clear  and  the 
evidence  is  conflicting  as  to  when  this  visit 


was  made.  A  witness  said  It  was  before  the 
death  of  the  wife.  It  so,  that  waa  before 
the  account  is  said  to  have  accrued. 

[1]  We  have  held  in  many  cases  that  the 
weight  of  the  evidence  In  an  action  at  law 
is  for  the  determination  of  the  Jury,  sub- 
ject to  the  supervision  of  the  court,  and 
that  we  will  not  interfere  with  the  conclu- 
sion arrived  at  by  that  court  on  this,  if  there 
is  substantial  evidence  to  sustain  the  finding 
or  verdict.  This  verdict,  on  its  face,  bears 
no  intrmsic  evidence  of  bias  or  prejudice. 
It  is  for  the  exact  amount  claimed  in  the  de- 
mand, less  a  credit  of  the  whole  of  the  coun- 
terclaim set  up  by  defendant  There  was 
substantial  evidence  of  the  value  of  the  serv- 
ices and  the  period  covered  by  them. 

[2,  S]  It  Is  further  claimed  in  support  of 
this  allegation  of  an  excessive  Verdict  that 
plaintiff  herself,  through  her  counsel,  ad- 
mitted ttiat  she  was  only  entitled  to  ask 
Judgment  for  one  hundred  and  eighteen 
months  at  $50  per  month.  The  foundation 
for  this  rests  in  a  quotation  from  the  con- 
cluding address  of  counsel  for  plaintiff  to  the 
Jury.  In  the  extract  from  that  address, 
that  counsel  is  quoted  as  saying,  "Now,  we 
are  entitled,  gentlemen  of  the  Jury,  to  com- 
pensation for  one  hundred  and  eighteen 
months'  service,  and  I  know  you  will  give  It 
to  us."  How  these  remarks  got  into  the  ab- 
stract is  not  very  apparent  as  we  have  noth- 
ing l>efore  us  to  show  that  they  were  insert- 
ed or  Included  or  called  for  in  the  bill  of  ex- 
ceptions. But  assuming  that  they  are  prop- 
erly in  the  record  by  being  incorporated  In 
the  bill  of  exceptions,  there  is  nothing  what- 
ever to  entitle  defendant  to  claim  them  as 
binding  admissions  made  in  the  case.  Noth- 
ing in  them  shows  that  the  attention  of  coun- 
sel or  court  or  Jury  was  caUed  to  them.  We 
are  satisfied  that  they  were  inadvertent  from 
the  recital  in  the  demand  Itself,  in  which 
plaintiff  places  the  time  of  her  services  at 
one  hundred  and  twenty-one  months  and 
nine  days;  by  the  language  of  the  third  In- 
struction given  at  the  instance  of  plaintiff 
and  presumably  drawn  by  her  counsel,  in 
which  it  is  stated  that  the  period  of  service 
extended  from  the  15th  of  June,  1897,  to  the 
24tb  of  July,  1907,  which  is  exactly  one  hun- 
dred and  twenty-one  months  and  nine  days 
and  at  $50  per  month  amounts  to  exactly 
$6066.  Nor  do  we  think  this  such  an  admis- 
sion as  can  be  held  to  bind  or  prejudice  the 
plaintiff,  in  the  face  of  the  testimony.  More- 
over, if  by  an  admission  of  counsel  the  Jury 
had  awarded  more  than  authorized  by  the 
admission,  the  attention  of  the  trial  court 
should  have  been  promptly  called  to  it,  so 
that  the  verdict  could  have  been  corrected  to 
correspond  to  the  admission.  This  ground  of 
the  assignment  as  well  as  those  upon  which 
all  of  these  three  assignments  rest  are  un- 
tenable. 

[4]  There  are  seven  assignments  of  error 
based  on  the  admission  or  exclusion  of  tes- 
timony.   The  first  goes  to  the  overruling  of 
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tbe  objection  of  defendant's  counsel  to  the 
testimony  of  a  witness  as  to  a  certain  con- 
rersation  said  to  liaye  been  had  between  the 
witness  and  Mrs.  Renfrew  In  tbe  presence 
of  the  decedent.  The  assignmoit  of  error  to 
the  overruling  of  the  objection  to  this.  Is, 
that  the  fact  that  the  defendant's  intestate 
was  present  did  not  make  these  statements 
of  plaintiff  in  that  conversation  relevant  in 
view  of  the  fact  that  the  plaintiff's  own  tes- 
timony was  that  Joseph  A.  Goodfellow  was 
hard  of  hearing.  It  is  further  set  out  in 
this  assignment,  to  quote  counsel,  that  the 
court  also  erred  in  permitting  that  witness 
"to  testify  that  the  plaintiff's  statement  was 
loud  enough  for  plaintUTs  intestate  to  hear, 
such  testimony  being  clearly  a  conclusion  of 
the  witness  and  therefore  Inadmissible."  It 
was  in  evidence  by  this  same  witness  that 
the  decedent,  Joseph  A.  Goodfellow,  an  old 
gentleman  in  bis  eighties,  was  hard  of  hear- 
ing and  while  present  took  no  part  in  the 
conversation.  Learned  counsel  for  plaintiff 
in  support  of  this  assignment  cite  us  to  five 
cases  which  they  claim  as  authority  for  the 
exclusion  of  this  testimony.  In  one  of  them 
—Tufts  V.  City  of  Charleston,  4  Gray  (Mass.) 
687— it  was  held  that  the  declarations  by  one 
of  tbe  parties,  made  in  the  presence  of  the 
plaintiff  but  not  in  his  h'earing,  were  not  ad- 
missible "as  be  was  deat"  That  is  all  there 
is  in  that  case;  that  is,  the  bald  statement 
that  the  man  in  whose  presence  the  state- 
ment was  made  and  whom  it  was  sought  to 
bind  by  it,  was  deaf.  The  extent  of  the 
deafness  or  any  evidence  as  to  whether  the 
words  were  so  loudly  spoken  as  to  make  it 
probable  that  be  heard,  was  not  in  evidence 
or  referred  to.  In  each  of  the  other  cases 
died,  namely,  M(JLean  v.  Rutherford,  8  Mo. 
109,  Clarke  ▼.  State,  78  Ala.  474,  56  Am.  Rep. 
46,  Martin  v.  Capital  Ins.  Co.,  85  Iowa,  643, 
62  N.  W.  634,  and  Jackson  ▼.  BuUders'  Wood 
Working  Cto.,  91  Hun,  435,  86  N.  Y.  Snpp. 
227,  the  proposition  that  declarations  made 
in  the  presence  of  another  but  not  heard  by 
bim  are  not  admissible,  is  announced.  That 
proposition  is  self-evident  and  hardly  needs 
citation  of  authority  for  its  support  No 
declarations,  even  when  made  in  the  presence 
of  the  party  sought  to  be  bound,  but  which 
have  not  been  heard  by  him,  or  which,  in 
the  nature  of  the  case,  arising  from  the  in- 
firmity of  that  party,  or  from  other  physical 
circumstances,  he  could  not  have  heard,  can 
be  given  in  evidence  against  him.  That,  how- 
ever, is  not  this  case.  It  appears  that  on 
the  occasion  referred  to,  Mrs.  Renfrew  bad 
brought  the  old  gentleman  out  of  the  bath- 
room, and  witness  met  them  in  the  hall. 
The  three  of  them  being  seated  together,  a 
conversation  was  carried  on  by  the  witness 
and  Mrs.  Renfrew.  When  the  controversy 
as  to  the  admission  In  evidence  of  this  con- 
versation arose,  counsel  and  the  court  en- 
tered upon  a  long  colloquy  and  went  Into  an 
examination  of  tbe  witness  as  to  the  ex- 
tent of  the  deafness  of  tbe  decedent  and  the 


drcnmstancea  of  the  conversation  and  Uw 
probability  of  the  decedent  having  beard  tbe 
conversation,  during  the  course  of  which  this 
occurred  (following  both  the  abstract  of  ap- 
pellant and  the  additional  abstract  of  re- 
spondent:)   After  the  witness  bad  said  tbat 
the  decedent  was  very  hard  of  hearing,  tbe 
witness  having  stated  that  he  and  plaintiff 
and  Mr.  Goodfellow,  the  decedent,  were  pres- 
ent together,  was  asked  what  tbe  conversa- 
tion between  himself  and  Mrs.  Renfrew  was. 
Whereupon  counsel  for  appellant  objected  on 
the  ground  that  it  must  be  first  shown,  be- 
fore this  could  be  made  competent,  that  Mr. 
Goodfellow  heard  the  conversation,  to  which 
the  court  remarked:   "A  man  who  couldn't 
hear  might  be  present  and  the  effect  of  tbe 
conversation  would  be  identically  as  if  be 
had  been  absent  entirely.    If  you  can  show 
that  tbe  conversation  was  loud  enough  for 
him  to  hear,  it  Is  competent"    The  witness 
was  then  asked  whether  or  not  Mr.  Good- 
fellow had  heard  the  conversation,  and  par- 
tictilarly  a  remark  made  by  Mrs.  Renfrew 
as  to  what  she  had  done  for  him.    The  wit- 
ness answered  that  he  had  not  beard  Mr. 
Goodfellow  make  any  reply  to  it    He  was 
then  asked  if  the  remark  of  plaintiff  was 
loud  enough  for  Mr.  Goodfellow  to  hear  it. 
To  this  the  witness  answered  that  he  had 
to  speak  "pretty  loud"  for  Mrs.  Renfrew  her- 
self to  bear ;  that  her  hearing  was  defective 
and,  said  witness,  he  "should  think  if  she 
could  have  heard  it.  Uncle  Joe  could  have 
heard  it,"  meaning  Mr.  Goodfellow.    Asked 
If  Mr.  Goodfellow's  hearing  vras  any  worse 
than  that  of  Mrs.  Renfrew,  the  witness  said, 
"No;"  that  it  might  have  been  a  little  more 
defective  but  not  much;  that  there  was  not 
much  difference  between  them;  that  "they  both 
spoke  very  loudly  to  each  other  when  the; 
were  talking,"  and  he  (witness)  had  to  speak 
loud  enough  for  Mrs.  Renfrew  to  bear.    Ask- 
ed how  dose  they  were  together,  be  answer- 
ed that  they  were  all  three  there  together. 
After  some  further  discussion  between  tbe 
court  and  counsel,  the  court  remarked  that 
the  witness  had  said  that  there  was  veiy 
little  difference  between  the  hearing  of  Mrs. 
Renfrew  and  Mr.  Goodfellow,  but  that  he  did 
not  understand  the  witness  so  far  to  saj- 
that  It  was  loud  enqugh  for  Mr.  Goodfellow 
to  hear.     Whereupon   counsel   for   plaintiff 
asked  the  direct  question,  "Was  it  load  enough 
for    Mr.    Goodfellow    to    hear?"     To    which 
the  witness  answered,  "Yes,  It  was."    To  this 
counsel  for  appellant  objected  on  tbe  ground 
that  It  was  a  conduslon.    The  court  In  over- 
ruling this  objection  said  that  he  thought 
that  under  the  drcumstances,  the  witness 
knowing  both  parties,  it  was  competent  for 
him  to  express  an  opinion  in  regard  to  that 
matter.    The  objection  was  thereapon  ove^ 
ruled,  appellant  excepting. 

On  consideration  of  the  above  authorltie) 
which  have  been  dted,  we  see  no  error  In  this 
ruling  of  the  court  In  point  of  fact,  the 
learned  trial  Judge,  having  very  clearly  bt 
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mind  the  rale  of  evidence  applicable,  exer- 
elaed  extreme  caution  to  see  that  there 
should  be  no  departure  from  that  rule  In 
the  admission  of  this  evidence.  It  Is  fur- 
ther to  be  observed  that  the  objection  as 
there  and  here  made,  Is  based  on  tiie  ground 
that  this  was  "clearly  a  conclusion"  of  the 
witness  and  therefore  Inadmissible.  But  this 
was  no  conclusion;  it  was  the  opinion  of  the 
witness.  A  conclusion  and  an  opinion  are 
different  matters.  A  conclusion  Is  for  the 
Jury  on  the  facts:  an  opinion  of  a  condition 
may  be  given  by  a  witness.  Thus  It  Is  with- 
in the  right  of  a  witness  to  give  his  opinion 
on  a  fact  when  aslced  If  a  person  loolced  sick, 
or  wallced  lame,  or  was  blind.  These  are 
not  mere  conclusions  drawn  by  a  witness  on 
fticts,  hut  are  statements  of  fact  themselves 
and  are  admissible.  They  are  opinions  of 
ordinary  witnesses,  derived  from  their  own 
Observation  and  are  ordinarily  the  best  evi- 
dence that  can  be  obtained.  They  are  of  the 
same  class  of  testimony  as  where  a  witness 
is  asked  as  to  the  length  of  time  that  bad 
elapsed,  as  to  a  quantity,  a  number,  etc. 
Stotler  V.  Chicago  &  A.  R.  Co.,  200  Mo.  107, 
98  S.  W.  609. 

This  particular  point  frequently  arises 
in  accident  cases  and  has  been  many  times 
passed  upon  In  such  cases,  the  distinction 
being  drawn  between  testimony  as  to  ob- 
jective facts  and  conclusions  on  those  facts. 
See  for  illustration  Glasglow  v.  Metropolitan 
St.  R.  Co.,  191  Mo.  847,  89  S.  W.  916.  The 
former  may  be  given  by  a  witness,  the  lat- 
ter Is  to  be  drawn  by  the  triers  of  fact. 
Here  we  hold  that  the  answers  of  this  wit- 
ness as  to  the  comparative  hearing  of  Mr. 
Goodfellow  and  of  Mrs.  Renfrew,  and  his 
statement  that  the  remark  made  was  made 
loud  enough  for  Mr.  Goodfellow  to  hear,  were 
statements  of  objective  facts  and  admissible. 
It  must  be  remembered  that  the  witness  was 
not  asked  to  state  whether  Mr.  Goodfellow 
did  hear.  That  would  have  been  a  very  dif- 
ferent question.  When  the  witness  testified 
that  the  remark  was  made  loud  enough  for 
Mr.  Goodfellow  to  have  heard  it,  that  was  as 
far  as  he  could  be  permitted  to  go.  It  was 
for  the  Jury  to  determine,  under  all  the  facts 
In  evidence,  whether  he  did  hear.  Hence  we 
hold  that  it  was  proper  to  allow  the  ques- 
tion and  to  permit  the  answer  to  stand.  This 
disposes  of  the  first  assignment  of  error. 

[61  Another  of  the  assignments  of  this 
class  Is  the  second,  in  which  It  is  averred 
that  It  was  error  for  the  court  to  overrule 
defendant's  motion  to  strike  out  part  of 
the  answer  of  a  witness  for  plaintiff,  who,  in 
answering  a  question,  had  stated  that  the 
old  gentleman  said  he  intended  to  give  plain- 
tiff the  mortgage  upon  her  residence.  It  Is 
charged  that  this  was  Irrelevant  and  imma- 
terial. That  is  hardly  an  accurate  assign- 
ment. We  do  not  think  its  admission,  under 
all  the  other  evidence  in  the  case,  was  harm- 
fuL 


It  is  further  argued  in  support  of  this 
assignment  that  this  was  harmful  error  in- 
asmuch as  the  court  did  not  afterwards  by 
instruction,  limit  the  amount  of  the  recovery 
to  the  value  of  the  mortgage  referred  to, 
which  Mr.  Goodfellow  held.  The  substahce 
of  this  argument  is  that  this  evidence  tended 
to  prove  an  express  contract.  There  is  no 
evidence  that  Mrs.  Renfrew  knew  of  this. 
Hence  It  Is  difficult  for  us  to  understand 
how  one  can  be  held  to  an  express  contract 
when  not  a  party  to  it.  The  very  essence  of 
a  contract  Is  mutuality,  both  of  terms  and  of 
assent — a  meeting  and  agreement  of  minds. 
We  find  no  evidence  of  any  such  here  and 
cannot  agree  with  the  contention  of  learned 
counsel  to  the  contrary,  so  forcefully  argued 
in  their  reply  brief.  We  do  not  think  that 
the  decision  In  Koch  v.  Hebel,  32  Mo.  App. 
103,  either  sustains  counsel  or  is  applicable 
to  this  case. 

Furthermore,  while  what  is  said  in  Koch 
T.  Hebel,  supra,  as  to  the  omission  from  an 
instruction  of  any  limitation  of  the  amount 
of  recovery,  is  pertinent  to  that  case,  it  is 
not  so  in  this  case  at  bar  on  its  facts. 

[8]  The  next  of  this  group  of  assignments 
is  the  third  and  is  to  the  effect  that  error 
was  committed  In  overruling  defendant's  ob- 
jections to  questions  of  plaintiff's  counsel 
and  the  answer  of  the  probate  Judge  relative 
to  memoranda  of  the  Judgment  made  by  him 
at  the  second  trial  of  the  case  in  the  probate 
court.  The  trouble  of  this  assignment  is  that 
it  appears  by  the  additional  abstract  of  re- 
spondent's counsel,  and  which  stands  uncon- 
tradicted, that  the  material  part  of -the  tes- 
timony now  objected  to  was  not  given  in  the 
presence  and  hearing  of  the  Jury.  That  part 
of  it  that  was  given  In  the  presence  and 
hearing  of  the  Jury  and  quoted  verbatim  in 
the  reply  brief  was  admissible  and  this  as- 
signment cannot  be  sustained. 

[7]  Assignment  number  four,  which  is  the 
fourth  of  this  group,  Is  in  failure  to  exclude 
the  testimony  of  a  witness  that  the  old  gen- 
tleman had  said  that  Mrs.  Renfrew  was  "the 
best  cook  In  St.  Louis,"  and  that  she  used 
to  cook  anything  and  everything  he  asked 
for.  The  assignment  of  error  as  to  this  Is, 
that  it  was  totally  Irrelevant  and  Immaterial 
to  the  Issues  Involved  In  this  case.  The  trou- 
ble with  this  point  is,  that  tills  matter,  as 
abstracted  by  appellant's  counsel  Is  at  the 
end  of  testimony  set  out  in  narrative  form, 
the  great  mass  of  which  is  relevant.  We  are 
not  advised  as  to  the  questions  that  brought 
it  out.  At  the  close  of  this  narration  of  evi- 
dence appears  this,  by  counsel  for  appellant: 
"We  move  that  that  evidence  be  stricken 
out  as  immaterial  and  irrelevant  to  any  is- 
sue In  this  case."  What  evidence  is  here 
meant  is  not  disclosed  by  this  motion.  The 
court  said:  "The  motion  to  strike  the  answer 
out  Is  overruled."  Even  assuming  that  it 
was  this  part  of  the  answer  which  was  aimed 
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at,  as  now  contended,  we  tUnk  its  admission 
harmless,  certainly  not  reversible  error. 

[t]  Assignment  number  five,  which  Is  the 
fifth  of  this  group,  is  to  overruling  the  ob- 
jection to  the  admission  of  the  testimony  of 
a  witness,  to  the  effect  tliat  he  was  present 
in  the  probate  court  during  the  trial  of  this 
case  there  and  had  seen  the  Judge  of  that 
court  administer  an  oath  to  plaintiff  and  that 
she  took  the  statutory  oath  that  she  had  al- 
lowed all  Just  credits  and  set-offs  In  the 
claim  that  she  was  presenting  at  that  time 
against  the  estate  of  Joseph  A.  Goodfellow. 
We  hardly  appreciate  the  force  of  this  as- 
signment but  understand  the  testimony  was 
drawn  out  in  connection  with  an  effort  made 
to  show  that  when  plaintiff  presented  her 
demand,  she  had  not  given  credit  for  the 
notes  which  she  had  made  and  which  were 
outstanding  against  her.  We  cannot  believe 
that  this  testimony,  even  if  improperly  admit- 
ted, was  prejudicial  and  certainly  would  not 
think  of  reversing  the  Judgment  on  account 
of  its  admission. 

[9]  The  sixth  exception,  which  is  the  sixth 
also  of  this  group,  is  based  on  the  exclusion 
of  the  pleadings  in  the  case  of  Goodfellow  et 
al.  V.  Renfrew  et  al.,  which  was  the  suit 
brought  in  the  circuit  court  to  set  aside  and 
cancel  the  first  allowance  made  by  the  pro- 
oate  court  in  favor  of  Mrs.  Renfrew.  The 
Judgment  or  decree  rendered  in  that  case  was 
in  evidence.  We  are  at  a  loss  to  understand 
on  what  theory  tlie  pleadings  in  it  could  be 
admissible;  In  point  of  fact,  we  think  it  would 
have  been  error  to  have  admitted  them  and 
the  trial  court  committed  no  error  in  their 
exclusion. 

[10]  The  seventh  and  last  of  this  group, 
which  is  also  the  seventh  exception,  is  In 
permitting  testimony  showing  for  what  pur- 
pose Mrs.  Renfrew  gave  the  note  set  up  by 
defendant  as  a  counterclaim.  The  only  ob- 
jection that  was  made  to  this  was  that  it 
was  immaterial.  Under  many  decisions  of 
this  and  of  our  Supreme  Court,  the  objection 
of  mere  immateriality  without  more,  is  insuf- 
ficient to  warrant  consideration  of  the  objec- 
tion. 

Tills  disposes  of  this  group  of  seven  excep- 
tions, all  of  which  we  find  cannot  be  sustain- 
ed and  in  none  of  which  are  there  such  errors 
as  would  warrant  us,  in  a  case  of  this  kind, 
in  reversing  the  verdict  and  Judgment  of 
the  trial  court 

The  remaining  exceptions  numbered  ten, 
eleven,  twelve,  thirteen,  fourteen  and  fifteen, 
all  go  to  alleged  errors  in  giving  and  refusing 
instructions. 

[11,12]  Taking  up  these  six  exceptions  in 
their  order  and  referring  to  exception  num- 
ber ten,  it  is  bottomed  on  alleged  errors  in 
plaintiff's  first  Instruction,  It  being  claimed 
that  in  directing  what  facts  are  necessary 
to  enable  the  Jury  to  find  for  plaintiff,  the 
court  bad  not  excluded  from  the  account  of 
services  those  which  had  already  been  paid 


for,  and  because  it  told  the  Jury  that  It  waK 
for  them  to  take  into  consideration  all  the 
circumstances,  including  the  nature  and  de- 
gree of  the  relationship  of  plaintiff  to  the 
decedent.  In  determining  whether  or  not  there 
was  an  implied  contract  for  compensatiou 
for  services  "without  attempting  to  explain 
what  degree  of  relationship  would  relieve 
payment,  or  what  d^ree  of  relationship 
would  imply  payment  for  services,"  and  be- 
cause that  instruction  ftiiled  to  limit  the 
amount  of  recovery,  if  any,  to  the  value  of 
the  mortgage,  the  court  having  permitted 
that  to  go  in  evidence,  and  there  being  evi- 
dence to  the  effect  that  the  decedent  had 
promised  to  give  plaintiff  the  mortgage  in 
payment  for  her  services  which  testimony, 
"If  admissible  for  any  purpose,  tended  to  es- 
tablish an  express  contract  between  the  plain- 
tiff and  the  deceased;"  and,  finally,  ttiat  It 
was  in  error  in  saying  that  they  could  find 
in  the  principal  sum  demanded  when  tliat 
sum  covered  the  full  period  of  one  hundred 
and  twenty-one  months  and  nine  days, 
"whereas,  the  undisputed  evidence  is  that  she 
could  not  recover  in  excess  of  one  hundred 
and  eighteen  and  one-half  months."  We  are 
compelled  to  say  that  we  cannot  see  any 
substantial  merit  in  any  of  these  objections. 
We  have  already  disposed  of  the  point  made 
as  to  there  being  evidence  of  an  express  con- 
tract, thereby  limiting  recovery  to  the  amount 
of  the  mortgage,  and  also  of  what  Is  claimed 
to  have  been  an  admission  of  counsel.  It 
was  clearly  In  evidence  before  the  Jury  ex- 
actly what  the  payments  made  by  Mrs.  Ren- 
frew from  time  to  time,  through  a  trust  com- 
pany, had  been  and  what  they  covered,  and 
the  jury  could  not  possibly  have  been  misled 
as  to  that.  The  length  of  time  of  the  service 
was  for  the  jury  on  the  evidence.  As  to  the 
court  going  into  an  explanation  of  the  differ- 
ent degrees  of  relationship  by  an  Instruction, 
we  are  absolutely  unable  to  see  what  possible 
effect  that  could  have  had  one  way  or  the 
other.  So  far  as  concerns  the  point  made 
that  the  instruction  omitted  to  tell  the  Jury 
that  the  amount  of  the  mortgage  debt  should 
be  taken  Into  consideration,  it  is  suflicient  to 
say  that  the  verdict  of  the  Jury  clearly  shows 
that  the  note  which  was  substituted  for  the 
mortgage  notes  was  taken  Into  consideration 
and  deducted  from  the  amount  awarded 
plaintiff,  so  that  this  tenth  assignment  of  er- 
ror is  not  maintainable. 

The  second  of  these  assignments.  No.  11. 
goes  to  alleged  errors  in  instruction  No.  2, 
and  this  is  attacked  for  the  same  reason 
above  mentioned,  as  also  for  the  further  rea- 
son that  it  does  not  confine  the  services  to 
that  of  caretaker  and  nurse.  We  cannot 
agree  with  counsel  on  this. 

[13]  The  third  of  this  gronp  of  assignments 
is  levelled  at  the  concluding  part  of  the 
third  instruction  given  at  the  Instance  of 
plaintiff.  That  conclusion  la  In  these  words: 
"If  you  find  from  the  evidence  that  plaintUT 


Digitized  by 


Google 


Mo.) 


CWMPTON  Hllili  IMPHOVEMENT  CO.  t.  STBA.UCH 


1159 


did  render  the  servlceB  mentldned  In  the  evi- 
dence." It  iB  argued  that  the  evidence  show- 
ed that  there  were  other  services  rendered 
by  plaintiff  to  the  decedent  than  those  of 
nursing  and  caretaklng.  That  is  true,  but 
it  is  apparent  that  throughout  the  whole 
trial  the  difference  between  the  charges  for 
services  for  which  plaintiff  was  suing  and 
those  connected  with  the  board  and  lodging, 
which  were  admittedly  paid  for  and  are  not 
in  suit,  was  so  clearly  before  the  Jury  that 
it  was  Impossible  that  they  could  have  been 
misled  by  this  Instruction,  assuming,  as  we 
must,  that  the  jury  was  composed  of  men  of 
ordinary  intelligence. 

[1 4]  The  next  of  this  group  of  assignments, 
number  thirteen,  is  to  the  alleged  error  of 
the  court  in  refusing  to  give  defendant's  In- 
struction number  one.  By  that  instruction 
It  was  sought  to  tell  the  jury  that  if  they 
found  from  the  evidence  that  platntlfl  ren- 
dered the  services  for  defendant  but  did  so 
without  expectation  or  intention  of  charging 
therefor  but  with  the  hope  and  expectation 
that.  Jos.  A.  Goodfellow  would  especially  re- 
member her  In  his  will,  then  she  could  not 
recover,  even  If  the  Jury  found  that  Good- 
fellow  had  left  no  will.  This  proposition 
was  so  fully  and  clearly  covered  by  other  in- 
structions which  were  given  that  it  was  un- 
necessary to  repeat  It  There  was  no  error 
In  refusing  it 

[It]  The  next  of  this  group,  number  four- 
teen. Is  that  the  court  erred  in  refusing  to 
give  defendant's  instruction  No.  2.  That 
sought  to  tell  the  Jury  that  in  the  event  that 
they  found  for  plaintiff  under  the  other  in- 
structions In  the  case,  in  arriving  at  the 
amount  of  their  verdict  they  would  not  take 
into  consideration  any  services  rendered  pri- 
or to  the  second  day  of  November,  1907,  pro- 
vided that  they  found  any  services  were 
rendered  hy  plaintiff  to  Joseph  A.  Goodfel- 
low prior  to  that  date.  It  would  have  been 
error  to  have  given  this  Instruction.  While 
it  was  the  theory  of  defendant,  and  he  en- 
deavored to  prove  by  evidence,  that  anything 
prior  to  the  second  of  November,  1902,  had 
been  settled  for,  the  evidence  on  the  other 
side  was  directly  to  the  contrary  and  an  in- 
struction of  this  kind  would  have  excluded 
that  and  would  have  been  error. 

[1 6]  The  last  of  this  group  of  assignments 
Is  that  the  court  erred  In  the  giving  of  all 
of  the  Instructions  except  those  given  in  be- 
half of  defendant,  because  all  of  said  in- 
structions conflict  with  each  other  and  with 
the  instructions  on  behalf  of  defendant,  and 
the  Instructions  given  are  therefore  conflict- 
ing, confusing  and  misleading  to  the  Jury. 
What  we  have  already  said  disposes  of  this. 
We  might  dispose  of  It  more  summarily  by 
saying  that  it  Is'  not  such  an  assignment  as 
warrants  us  in  considering  It,  being  entirely 
too  indefinite  and  general  and  leaving  the 
court  to  grope  around  through  the  instruc- 


tions and  pick  out  those  which  may -be  aimed' 
at  by  this  generalization.  But  this  exception 
l8  not  warranted  by  the  Instructions  given 
and  refused.  On  the  contrary,  we  think 
that  the  case  was  clearly  presented  to  the 
Jury  by  the  instructions  given  and  on  a  con- 
sistent theory  and,  we  may  add,  it  Is  a 
gratification  to  find  a  case  that  has  been 
fought  as  vigorously  as  this,  consuming  sev- 
eral days  in  the  trial  and  with  quite  a  mass 
of  testimony,  conducted  so  absolutely  with- 
out any  material  error  as  is  the  case  here. ' 
We  have  gone  over  the  evidence  In  this 
case  and  the  proceedings  at  the  trial  proba- 
bly at  more  length  than  warranted.  We 
have  bad  the  aid  of  very  full  and  able  briefs 
and  oral  arguments.  In  a  case  presenting 
as  many  points  as  are  made  by  learned  and 
industrious  counsel,  it  is  impossible  to  deal 
at  great  length  with  each  and  every  point. 
We  are  compelled.  In  a  measure,  to  general- 
ize. Our  conclusion,  on  full  and  careful  con- 
sideration. Is  that  there  Is  no  reversible  er- 
ror, no  error  to  the  prejudice  of  this  defend- 
ant. 

The  Judgment  of  the  circuit  court  of  the 
city  of  St  Louis  is  aflSrmed. 

NORTONI  and  CAULFIELD,  JJ^  concur. 


COMPTON  HILL  IMPROVEMBNT  CO  et  al. 
V.  STRAUCH. 

(St.  Louis  Court  of  Appeals.    Migsouri.    Dec 

5,  1911.    On  Motion  for  Rehearing, 

Dec.  22,  1911.) 

1.  Injunction    (J  22*)— Objeoiiokb  to  Bia- ' 
UEP— Changed  Conditions. 

If  building  restrictions  imposed  by  deed 
have  been  relaxed  or  abandoned  generally  in 
the  building  district,  so  that  a  decree  restrain- 
ing a  particular  owner  from  violating  the  re- 
strictions would  not  be  effectual  to  put  the 
district  in  the  condition  contemplated  by  the 
restrictions,  equity  will  not  restrain  a  violation 
thereof. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  |t  20,  21 ;   Dec.  Dig.  §  22.*] 

2.  Injunction    (|  21*)— Restrictivb   Covk- 
NANT8— Defense. 

Where  some  of  the  plaintiffs,  suing  to  re- 
strain a  property  owner  from  violating  a  re- 
Btrictiye  building  covenant,  bad  not  themselves 
violated  the  covenant,  the  fact  that  one  of  the 
plaintiffs  had  violated  it  would  not  prevent  in- 
junctive relief. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  19;   Dec  Dig.  S  21.*] 

3.  Vendob  and  Ptjechaseb   (S  230* )— Bona 
FiDK  PuBoHASEBS  —  Recitals  in  Convet- 

ANCB. 

A  grantee  whose  deed  specifically  refer- 
red to  that  of  his  grantor,  which  contained  re- 
strictive building  covenants,  took  with  con- 
structive notice  of  such  covenants  so  as  to  be 
bound  thereby,  especially  where  his  deed  pro- 
vided that  he  took  the  lots  subject  to  the  re- 
strictions. 

[Ed.  Note. — For  other  cases,  see  Vendor -and 
Purchaser,  Cent  Dig.  |S  602-512;  Dec.  Dig.  f 
230.*] 


*Foroth*r 
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4.  Vkndob  and  Pobckaseb  ({  230*)— Bona 

FiBB  Pdbchasers— Restbictive  Covenants 

—Notice. 

Where  a  property  owner's  deed  and  tbat 
of  his  Eraator  ezpreRsIy  provided  that  no  build- 
ings shoold  be  erected  oeyond  a  certain  dis- 
tance of  the  street  line,  he  ma?  not  assert 
lack  of' notice  that  his  building  was  within  the 
prohibited  distance  as  a  defense  to  a  snit  to 
compel  him  to  remove  a  part  tliereof. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Cent  Dig.  {|  602-612;  Dec.  Dig. 
1230.*] 

6.  Injunction   (8  12*)— Pobposb  of  Relief 

—Past  Injubies. 

Injunction  will  not  generally  lie  to  give 
relief  for  past  injuries. 

[Ed.  Note. — For  other  cases,  see  InJonction, 
Cent.  Dig.  |  12;   Dec.  Dig.  |  12.*] 

6.  Injunction   ({  6*)— Mandatobt  Injunc- 
tion—Right  TO  Issue. 

Equity  has  jurisdiction  to  issue  a  manda- 
tory injunction. 

[Ed.  Note.— For  other  cases,  see  Injnnction, 
Cent.  Dig.  {  4;   Dec.  Dig.  %  6.*] 

7.  Injunction    (J  62*)— Restbictive  Cove- 
NA  NTS— Violation— Relief. 

Mandatory  injunction  is  the  proper  remedy 
for  causing  a  property  owner  to  remove  parts 
of  a  building,  erected  on  his  lot  in  violation  of 
restrictive  building  covenants. 

[Ed.  Note. — For  other  cases,  see  Injnnction, 
Cent.  Dig.  K  124-129;    Dec  Dig.  |  62.*] 

8.  Injunction  (|  62*)— -Mandatobt  Injunc- 
tion—Removal OF  Buildings. 

One  seeking  to  enforce  by  mandatory  in- 
junction a  covenant,  restrictiug  buildings  be- 
yond a  certain  distance  from  the  street  line, 
by  compelling  the  removal  of  a  part  of  a  build- 
ing erected  in  violation  thereof  need  not  show 
actual  damage  resulting  from  the  breach. 

[Bid.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  124-128;   Dec.  Dig.  t  62.*] 

8.  Covenants   (|  72*) —Restrictive  Cove- 
nants—Abandonment; 

A  few  sporadic  instances  of  the  violation 
of  restrictive  building  covenants  which  no  one 
has  sought  to  prevent  or  remedy  is  not  con- 
clusive evidence  of  an  abandonment  of  the  re- 
strictions in  the  building  district. 

[Bd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  73;   Dec.  Dig.  §  72.*] 

10.  Covenants   (f  1*)  —  Restbiotive  Cove- 
nants—Cebtaintt. 

The  deeds  executed  by  an  improvement 
company  provided  that  the  building  line  was 
established  at  an  average  of  30  feet  from  the 
north  line  of  an  avenue,  and  provided  that  the 
grantee  should  conform  to  that  line,  and  that 

no  building  or  any  part  or  portion  thereof 
shall  at  any  time  be  erected  or  placed  upon  the 
space  between  said  building  line  and  said 
street,  nor  shall  any  projection  *  *  *  be 
permitted  to  extend  into  or  encroach  upon  said 
space,  except  tbat  the  steps  and  platform  in 
front  of  the  main  door  may  extend  over  said 
building  line  not  to  exceed  eight  feet"  Held, 
that  the  covenants  were  not  void  for  uncertain- 
ty, though  there  were  some  variations  among 
the  blocks  as  to  the  value  of  the  improvements 
to  be  made. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  1;   Dec  Dig.  {  1.*] 

11.  Covenants   (t  1*)  —  Restbictive  Cove- 
nants. 

Covenants  restricting  the  erection  of  build- 
ings on  the  land  conveyed  nearer  than  a  cer- 
tain distance  to  the  street  are  not  void  or  con- 


trary to  public  policy.  If  reasonable,  and  ther 
do  not  nnduly  Interfere  with  the  right  of  alien- 
ation. 

[Ed.  Note.— For  other  cases,  sea  Covenanta, 
Cent  Dig.  i  1;  Dec  Dig.  i  L*] 

Appeal  from  St  Louis  Orcalt  Conrt ;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  the  Compton  HUl  Improvem^it 
Company  and  others  against  John  B.  Strauch. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Lyon  &  Swarts  and  D.  D.  Currle,  for  ap- 
pellant.   Edw.  C.  Eelir,  for  respondents. 

REYNOLDS,  P.  J.  An  association  was  In- 
corporated in  1888  under  the  name  of  Comp- 
ton Hill  Improvement  Company,  which  ap- 
pears to  have  been  formed  and  incorporated 
for  the  purpose  of  acquiring,  laying  out, 
and  improving  a  certain  tract  of  land  in  the 
city  of  St  Louis,  the  subdivision  known  as 
"Compton  Heights."  A  plat  of  the  subdivi- 
sion was  filed  in  which  a  building  line  is 
marked  as  being  tliirty  feet  from  the  front 
of  the  lot  The  association  was  Incorporated 
for  ten  years.  After  laying  off  this  subdi- 
vision it  was  improved  by  the  construction 
of  streets,  alleys,  pavements,  sewe^  lights, 
etc.  At  the  end  of  its  corporate  term,  that 
is,  the  1st  of  June,  1888,  the  members  of  the 
company  took  out  a  new  certificate  of  incor- 
poration under  the  same  name  as  that  of  the 
old  one.  A  part  of  the  plan  for  the  improve- 
ment and  maintenance  of  Compton  Heights 
was  the  maintenance  of  the  building  line 
as  above  and  the  imposition  upon  each  lot 
sold  in  the  subdivision  of  conditions  and  re- 
strictions in  the  use  of  the  lots  for  the  com- 
mon benefit  of  all  owners  of  lots  in  the  sob- 
division,  such  as  the  cost  of  the  buildings, 
their  use  and  occupancy  exclusively  as  dwell- 
ings, etc.  It  also  appears  that  the  associa- 
tion obligated  itself  not  to  convey  any  lot 
in  the  subdivision  save  upon  the  restrictions 
and  subject  to  the  conditions  common  to  alL 
It  was  in  evidence  that  all  conveyances  made 
by  t>oth  the  old  and  the  new  corporations 
were  made  subject  to  these  restrictions.  In 
the  deed  which  was  made  to  the  grantor  of 
defendant,  the  restriction,  in  substance,  is 
that  the  building  line  is  established  at  an 
average  of  tlilrty  feet  from  the  north  line  of 
Russell  avenue.  It  is  provided  Uiat  the  gran- 
tee shall  conform  to  that  building  line  as 
shown  on  the  plat  of  the  subdivision,  "and 
no  building  or  any  part  or  portion  tiiereof 
shall,  at  any  time,  be  erected  or  placed  upon 
the  space  between  said  building  line  and 
said  street;  nor  shall  any  projection  of  said 
building  of  whatever  character  be  permitted 
to  extend  into  or  encroach  upon  said  space^ 
except  that  the  steps  and  platform  in  front 
of  the  main  door  may  extend-over  said  build- 
ing line  not  to  exceed  eight  feet"  It  is  fur- 
ther provided  in  the  deed  to  the  grantor  of 
defendant,  as  it  appears  was  also  provided 
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In  all  other  fleeds  to  these  lots  from  the  asso- 
ciation, that  the  grantee  accepts  the  convey- 
ance, "subject  to  the  easements,  restrictioDS 
and  conditions  above  set  forth,"  and  further 
covenants  that  be,  his  heirs  and  assigns,  will 
forever  faithfully  observe  and  perform  them, 
and  If  he  or  they  shaU  violate  or  attempt  to 
violate  or  omit  to  perform  or  observe  any  of 
them,  it  shall  be  lawful  for  any  person  owning 
a  lot  in  Compton  Heights,  which  is  subject  to 
the  same  restrictions  or  conditions  in  respect 
to  which  default  is  made,  to  Institute  and  pros- 
ecute appropriate  proceedings  at  law  or  in  eq- 
uity for  the  wrong  done  or  attempted,'and  it 
is  further  covenanted  that  neither  the  grantee 
nor  those  claiming  under  him  or  the  Ck>mp- 
ton  Hill  Improvement  Company  will  make 
any  conveyance  or  otherwise  dispose  of  any 
lot  in  Compton  Heights  without  restricting 
the  building  to  be  erected  thereon  to  the 
building  line  of  the  lot  as  shown  on  the  plat, 
"except  that  the  steps  and  platform  in  front 
of  the  main  door  may  extend  over  said  build- 
ing line  not  to  exceed  eight  feet" 

The  defendant,  appellant  here,  acquired  a 
lot  In  Compton  Heights,  known  as  lot  3,  in 
block  8  of  Compton  Heights,  and  in  city  block 
1306,  of  the  city  of  St  Louis,  the  deed  of 
date  October  16,  1907.  The  deed  to  appellant 
refers  to  the  lot  as  the  same  property  ac- 
quired by  appellant's  grantor  from  the  Comp- 
ton Hill  Improvement  Company,  ky  deed  dat- 
ed December  18,  1893,  and  recorded  in  the 
office  of  the  recorder  of  deeds  in  book  1195, 
at  page  221,  and  then  continues:  "to  the 
building  restrictions  and  easement  in  which 
.said  deed  contained  and  set  forth  this  con- 
vejrance  is  made  subject"  After  acquiring 
this  lot  appellant  proceeded  to  erect  a  build- 
ing on  It  and  it  was  in  course  of  erection  in 
July,  1908,  when  on  the  20th  of  that  month 
one  of  the  plaintiffs  addressed  him  a  letter, 
In  which  letter  this  plaintiff  Informed  appel- 
lant that  be  was  told  that  appellant  was 
building  on  Russell,  east  of  Compton,  and 
that  he  contemplated  putting  a  porch  in 
front,  contrary  to  restrictions  and  the  writ- 
er expressed  the  hope,  as  an  owner  in  the 
block  and  as  vice-president  of  the  Compton 
Hill  Improvement  Company,  that  that  was 
not  the  case,  and  tliat  if  the  porch  was  be- 
ing put  on  by  any  one  it  would  lead  to  lit- 
igation and  that  the  one  now  there  should 
be  removed.  The  letter  also  suggested  that 
defendant  examine  his  deed  and  he  would 
see  that  the  writer  was  correct  Defendant 
testified  that  at  the  time  he  received  that 
letter,  be  had  not  been  Informed  or  warned 
by  anybody  that  the  porch  that  he  was  erect- 
ing In  front  of  his  residence  was  in  violation 
of  the  restrictions ;  that  he  had  seen  corches 
on  other  buildings  in  the  addition  that  had 
been  constructed  prior  to  this  time  and  that 
when  he  received  this  letter  all  that  was  nec- 
essary to  complete  the  porch  was  to  put  on 
tbe  slate  roof;  that  his  house  stood  on  the 
building  line,  was  flush  with  it;  that  tbe 
porch  is  over  the  building  line  about  elgtit 


feet,  the  dimensions  of  the  porch  being  eight 
feet  deep  and  ten  feet  wide,  the  porch  cover- 
ing the  front  door.  He  further  testified  that 
as  he  stood  on  Russell  avenue,  on  which  this 
lot  fronts,  and  looked  down  to  Nebraska  ave- 
nue, he  could  see  covered  porches  on  resi- 
dences projecting  from  the  fronts  of  other 
houses. 

Defendant  refusing  to  remove  the  roof  and 
columns  supporting  it  from  tbe  porch,  this 
action  was  instituted  by  the  Compton  Hill 
Improvement  Company  and  a  number  of 
owners  of  lots  in  that  subdivision.  Praying 
for  an  Injunction  restraining  defendant  from, 
erecting  or  completing  the  porch  or  portico, 
and  from  maintaining  it  or  any  encroach- 
ment whatever  upon  the  space  between  the 
buUdlng  line  and  tbe  street  the  plaintiffs 
also  prayed  that  the  court  upon  the  hearing 
of  the  cause  by  its  decree  and  mandatory 
injunction  would  command  or  compel  defend- 
ant to  remove  the  porch  or  portico  and  every 
part  thereof,  so  far  as  the  same  or  any  part 
of  it  encroached  upon  the  eight-foot  spacer 
and  would  perpetually  enjoin  and  restrain 
defendant  from  at  any  time  constructing  or 
maintaining  the  porch,  portico  or  other  en- 
croachment upon  that  space,  and  for  gen- 
eral relief. 

Defendant  answered  this  by  a  general  de- 
nial and  by  the  further  special  plea  that  all 
tbe  improvements  upon  the  lots  in  the  Comp- 
ton Heights  subdivision  have  not  been  made 
in  conformity  with  the  restrictions  set  forth 
and  referred  to  in  the  petition.  Defendant 
admits  that  he  is  the  owner  of  the  lot  but 
further  denies  that  it  is  subject  to  the  re- 
strictions set  forth  and  referred  to  in  the 
petition.  As  a  further  defense  and  answer, 
defendant  denies  that  the  plaintiffs  or  either 
of  them  in  any  manner  notified  him  that  his 
structure  was  in  violation  of  the  restrictions 
prior  to  the  erection  and  completion  thereof 
but  alleges  that  the  cover  for  the  platform  in 
front  of  the  main  door  was  erected  and  built 
prior  to  the  commencement  of  this  suit  with- 
out protest  or  objection  from  any  person 
whomsoever,  although  the  plaintiffs  knew  of 
defendant's  intention  to  erect  the  covering. 
Further  answering  defendant  states  that  the 
structure  complained  of  does  not  violate  any 
of  the  restrictions  referred  to  in  the  petition. 
It  is  further  averred  In  the  answer  that 
other  owners  of  lots  in  Compton  Heights,  on 
the  north  side  of  Russell  avenue  have  erected 
porches  in  front  of  their  residences  within 
the  eight-foot  space  and  that  the  erection  of 
such  porches  was  and  has  been  acquiesced 
in  by  plaintiffs  and  other  owners  of  lots  In 
Compton  Heights  long  prior  to  the  commence- 
ment of  this  suit  and  long  prior  to  the  erec- 
tion of  defendant's  structure.  It  is  further 
averred  In  the  answer  that  one  of  the  plain- 
tiffs acquired  a  lot  in  this  same  block  sub- 
ject to  all  the  restrictions  set  forth  and  re- 
ferred to  in  the  plaintiffs'  petition  and  that 
that  plaintiff,  long  prior  to  the  commence- 
ment of  this  suit  and  long  prior  to  defendant 
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ncqnlrlng  his  lot,  erected  and  now  maintains 
buildings  and  structures  on  his  lot  which 
are  In  violation  of  the  restrictions.  Finally, 
it  Is  averred  that  the  restrictions  referred  to 
In  the  petition  are  void,  invalid  and  of  no 
effect  becsiuse  uncertain,  vague,  indefinite 
and  without  uniformity  and  contrary  to  pub- 
lic policy  and  have  long  since  been  abandoned 
and  disregarded  by  the  owners  of  lots  in 
Compton  Heights  subdivision. 

The  reply  was  a  general  denial,  and  at  the 
conclusion  of  the  testimony  the  court,  after 
taking  the  cause  under  advisement,  entered  a 
finding  in  favor  of  plaintiffs  in  which  it  is 
redted,  among  other  things,  that  the  porch 
or  portico  erected  or  placed  by  defendant  up- 
on and  over  the  steps  and  platform  in  front 
of  the  main  door  of  his  building,  extends 
over  the  building  line  and  is  in  violation  of 
the  restrictions  to  which  that  lot  and  the  lota 
owned  by  plaintiffs  are  subject.  Whereupon 
the  court  ordered,  adjudged  and  decreed  that 
defendant,  within  ninety  days  from  the  date 
of  the  Judgment,  "remove  or  cause  the  roof 
and  the  two  front  pillars  of  said  porch  or 
portico  to  be  removed  and  that  he  be  and  Is 
hereby  forever  enjoined  and  restrained  from 
erecting  or  malntainhig  any  structure  upon 
his  said  lot  which  shall  extend  Into  or  en- 
croach upon  the  space  between  the  northern 
line  of  Russell  avenue  and  a  line  thirty  feet 
north  thereof,  except  that  the  steps  and  plat- 
form in  front  of  the  main  door  of  his  said 
building  may  extend  over  said  building  line 
not  to  exceed  eight  feet"  The  court  fur- 
ther retained  control  of  the  proceedings  un- 
til defendant  obeyed  and  carried  out  its  or- 
der and  removed  the  porch  as  directed. 

After  interposing  a  motion  for  new  trial 
and  saving  exception  to  the  overruling  there- 
of, defendant  duly  appealed  to  this  court. 

It  may  be  said  of  the  evidence  that  It 
shows  that  some  parties  in  this  subdivision, 
possibly  even  some  of  the  plaintiffs,  had  vio- 
lated the  restrictions  in  the  erection  of  cov- 
ered porches  or  porticoes  in  front  of  their 
buildings,  but  the  evidence  not  only  failed  to 
show  an  abandonment  of  the  general  plan  by 
the  Compton  Hill  Improvement  Company  and 
others  of  the  plaintiffs  and  other  owners  of 
lots  in  the  subdivision,  but  on  the  contrary 
showed  that  as  far  as  possible  that  plan  of 
Improvement  of  Compton  Heights  was  still 
carried  out  and  insisted  on  and  that  houses 
and  residences  in  it  were  generally  built  and 
maintained  substantially  In  compliance  with 
that  plan.  There  was  evidence  from  which 
the  learned  trial  court  was  amply  Justified 
in  finding  that  there  had  been  no  such  aban- 
donment of  the  original  plan  of  improvement 
as  to  show  that  the  conditions  and  restric- 
tions bad  become  Inoperative.  [1]  It  is  true 
that  the  Court  of  Appeals  of  New  York 
has  held  in  Trustees  of  Columbia  College 
V.  Thacher,  87  N.  Y.  311,  41  Am.  Rep. 
365,  to  which  case  we  are  referred,  that 
when  the  restrictions  of  a  district  have  been 
Mazed  or  abandoned  and  the  changes  in  and 


surrounding  it  have  been  such  that  the  decree 
of  a  court  of  equity  would  be  ineffectual  to 
put  or  keep  the  district  In  the  condition 
which  it  was  the  object  and  purpose  of  tbe 
restrictions  to  create,  that  a  court  of  equity 
will  not  interfere.  We  had  occasion  to  notice 
this  case  in  Spahr  y.  Cape,  143  Mo.  App.  114, 
loc.  cit.  128,  122  S.  W.  379.  We  not  only 
find  nothing  to  criticize  In  the  reasoning  of 
the  New  York  Court  in  that  case  on  this 
point,  bat  are  In  fall  accord  with  it.  In  ao 
far  as  It  holds  that  if  the  general  plan  has 
been  abandoned,  a  court  of  equity  will  not 
undertake  to  undo  what  lias  been  done  con- 
trary to  it  But  we  do  not  think  that  tbe 
facts  in  evidence  in  the  case  at  bar  preseat 
a  case  coming  within  that  rule.  There  was 
no  such  abandonment  of  the  general  plan  as 
would  warrant  the  court  In  saying  that  the 
restrictions  had  lost  their  force.  So  the 
learned  trial  court  found  and  so  we  find  on 
the  evidence  in  the  case. 

[2]  Learned  counsel  for  appellant  Insist 
that  one  of  the  plaintiffs  has  himself  vio- 
lated the  restrictions.  That  plaintiff  practi- 
cally admitted  this  but  stated  that  be  did 
so  under  no  claim  of  right  and  on  any  ob- 
jection being  made  stood  ready  to  remove 
the  obstructions.  That  Is,  he  distinctly  rec- 
ognizes the  restrictions  as  in  force.  If  be 
was  the  only  plaintiff  complaining  of  a  rio- 
latlon  of  the  restrictions,  it  might  be,  as 
argued  by  coimsel,  that  be  could  not  main- 
tain this  suit.  He  would  not  Iiave  t)een  one 
who  bad  washed  his  bands  before  suing, 
nor  have  come  into  court  with  clean  hands. 
But  the  corporation  and,  so  far  as  the  evi- 
dence shows,  other  plaintiffs,  and  certainly 
other  lot  owners,  were  ander  no  such  dis- 
ability. 

[3]  Counsel  argue  that  appellant  la  not 
bound  by  tbe  restrictions  in  the  deed  from 
the  Compton  Hill  Improvement  Company  to 
his  grantor.  That  position  cannot  be  main- 
tained. His  deed  specifically  refers  to  tbat 
of  his  grantor  and  he  therefore  took  wltb  con- 
structive, if  not  actual,  notice  of  the  cove- 
nants in  that  deed.  His  deed  specially  pro- 
vides that  he  took  tbe  lot  subject  to  those 
restrictions. 

[4]  It  is  argued  by  the  learned  counsel  for 
appellant  that  appellant  had  no  notice  that 
iixe  porch  as  constructed  was  in  violation  of 
the  restrictions  of  his  deed  or  objectionable, 
prior  to  Its  compfetion.  His  own  deed  and 
the  deed  of  his  grantor,  who  took  directly 
from  the  association,  contain  all  the  notice 
that  tbe  law  required  appellant  to  have 

It  is  further  urged  by  this  same  coansel 
tbat  the  erection  having  been  made  before 
notice  to  defendant  and  before  tbe  com- 
mencement of  this  suit.  Injunction  will  not 
lie:  tbat  injunction  is  a  prevoitive  remedy 
alone.  [S]  It  is  trne  tbat  an  injunction  will 
not  generally  lie  for  past  injuries.  [I]  Bat 
says  tbat  well  known  and  recognized  anthori- 
ty,  Mr.  High,  "While  the  Jarlsdiction  of  a 
court  of  equity  bj  way  «t  mandatory  In- 
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junction  la  rarely  exercised,  and  while  Its 
existence  has  even  been  questioned,  it  Is  nev- 
ertheless too  firmly  established  to  admit  of 
doubt."  1  High  on  Injunctions  (4th  Ed.)  {  2. 
[7]  Its  use  la  proper,  says  the  same  author 
(section  1160),  In  restrainln;;  one  from  per- 
mitting any  parts  of  a  building  which  have 
been  ejected  contrary  to  restrictions,  to  re- 
main. [S]  Nor  In  such  cases  Is  it  essential 
that  the  plaintiff  show  actual  damage  re- 
sulting from  the  breach  of  a  restriction  as 
to  a  buUdlng  line.  It  being  proper  in  such 
cases  to  grant  the  injunction  in  a  manda- 
tory form,  requiring  not -only  that  the  de- 
fendant shall  in  the  future  desist  from  per- 
sisting in  a  violation  of  the  restriction,  but 
that  he  shall  remove  the  encroachment  upon 
the  line  before  then  made.  2  High  on  In- 
junctions (4th  Ed.)  <  1158. 

Mandatory  injunctions  in  cases  such  as 
this  now  before  us  have  been  recognized  by 
our  court  in  Meriwether  v.  Joy,  85  Mo.  App. 
634,  and  In  St.  Louis  Safe  Deposit  &  Sav- 
ings Bank  v.  Kennett's  Estate,  101  Mo.  App. 
370,  74  S.  W.  474;  Spahr  v.  Cape,  143  Mo. 
App.  114,  122  S.  W.  379;  Fete  v.  Foerstel, 
139  S.  W.  820,  and  in  other  cases. 

Finally,  it  is  contended  that  these  restric- 
tions are  void,  invalid  and  of  no  effect,  are 
uncertain,  vague  and  indefinite  and  without 
uniformity  and  are  contrary  to  public  policy. 
The  evidence  does  not  sustain  the  claim  as 
to  lack  of  uniformity.  [1]  A  few  sporadic 
Instances  of  the  violation  of  the  restrictions, 
wbieb  violations  have  not  been  attacked,  do 
not,  in  themselves,  furnish  conclusive  evi- 
dence of  an  abandonment  of  the  plan.  [10] 
They  are  neither  uncertain,  vague  nor  in- 
definite and  are  uniform  over  the  block  in 
which  defendant's  lot  lies.  It  does  appear 
that  there  are  some  variations  among  the 
blocks  as  to  the  value  of  the  improvements 
to  be  made,  but  this  is  immaterial.  [11]  We 
have  beld  in  many  cases  that  restrictions  of 
this  kind,  as  long  as  they  are  reasonable 
and  clo  not  unduly  impinge  upon  the  right 
of  alienation,  and  are  assented  to  by  the 
parties,  are  neither  void  nor  contrary  to 
public  policy.  See  Spahr  v.  Cape,  supra; 
Noel  V.  Hill,  138  S.  W.  364;  Fete  v.  Foer- 
stel, supra,  to  which  we  refer  for  collation 
of  cases  illustrating  this. 

Tbe  Judgment  of  the  circuit  court  Is  af- 
firmed. 

NOBTONI  and  CADLFIELI>,  JJ.,  concur. 

On  Motion  for  Rehearing. 
PER  CURIAM.  In  a  motion  for  rehear- 
ing, counsel  for  appellant  complain  that  we 
bave  overlooked  the  polilt  which  they  claim 
was  the  principal  one  in  this  case  as  well  as 
in  that  of  Compton  Hill  Improvement  Com- 
pany et  al.  T.  Mary  J.  Garvey  et  al.,  in- 
fra, that  the  porch  which  is  ordered  to 
be  removed  and  against  the  construction  of 


which  the  injunction  went  was  not  contrary 
to  the  restrictionB  in  the  deeds.  We  did  not 
notice  that  in  so  many  words  as  we  thought 
the  statement  of  the  case  covered  it  The 
building  restriction,  in  terms,  permits  steps 
and  a  platform  In  front  of  the  main  door, 
and  provides  that  such  steps  and  platform 
may  extend  eight  feet  over  the  building  line. 
A  covered  porch  over  steps  and  platform, 
that  covered  porch  being  supported  by  col- 
unma  resting  on  the  platform,  Is  much  more 
than  "steps  and  platform,"  and  it  was  that 
that  the  trial  court  ordered  removed  and 
against  either  the  maintenance  or  a  renew- 
al of  this  superstructure  that  the  injunc- 
tion was  awarded.  The  motion  for  rehearing 
Is  overruled. 


COMPTON  HHiL  IMPROVEMENT  CO.  et  al. 
V.  GARVEY  et  aL 

(St.  Louis  Court  of  Appeals.    Ifissoorl.    Dec. 

6»  1911.     Rehearing  Denied 

Dec  22,  1911.) 

Corporations     (§     678*)  —  SzFiBAnoiT    of 

Chabteb— Reobganizatioit. 

The  corporate  charter  of  an  improvement 
association,  which  had  sold  defendant  and  oth- 
ers lots  containing  building  restrictions,  ex- 
pired before  the  execution  of  the  deed  to  de- 
fendant, but  a  new  corporation  of  the  same 
name,  under  which  defendant  claims,  was  or- 
ganized in  the  following  month,  which  succeed^ 
to  all  of  the  rights  of  its  predecessor,  its  deeds 
containing  the  same  restrictive  covenants.  Held, 
that  the  expiration  of  the  corporate  charter  of 
the  original  corporation  did  not  prevent  its 
successor  from  seeking  to  enforce  the  restrict 
tlve  covenants. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |(  2310-2312;  Dec.  Dig.  ( 
67&*] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Suit  by  the  Compton  Hill  Improvement 
Company  and  others  against  Mary  J.  Garvey 
and  others.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.    Affirmed. 

Lyon  &  Swarts  and  D.  D.  Currle,  for  ap- 
pellants.   B.  C.  Kehr,  for  respondents. 

REYNOLDS,  P.  J.  This  case  was  tried 
along  with  tliat  of  Compton  Hill  Improve- 
ment Company  v.  Strauch,  141  S.  W.  1159. 
The  facts  in  the  two  cases  are  alike.  The 
briefs  of  counsel  In  the  two  cases  are  alike, 
with  this  difference:  tliat  in  this  case  coun- 
sel for  appellants  make  the  point  that  the 
trial  court  erred  in  overruling  appellants' 
objection  to  the  Introduction  of  any  testimo- 
ny In  so  far  as  the  respondent  Compton  Hill 
Improvement  Company  was  concerned  be- 
cause, as  It  is  alleged,  the  charter  or  corpo- 
rate rights  of  the  Compton  Hill  Improvement 
Company,  one  of  the  plaintiffs  in  each  case, 
appear  to  have  expired  on  the  25th  of  May, 
1898,  and  the  deed  under  which  defendants 
claim  was  made  after  that  date.  We  fail 
to  appreciate  the  force  of  tliis  point    The 
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evidence  condnsiTely  and  without  contra- 
diction shows  that  while  the  first  corpora- 
tion known  as  the  Compton  Hill  Improve- 
tnent  Company  did  expire  by  limitation  of 
Its  charter,  in  May,  1898,  a  new  corporation, 
under  which  these  defendants  claim,  was  in- 
corporated under  the  very  same  name  in 
June  of  that  year  and  succeeded  to  all  the 
rights  of  its  predecessor,  and  that  its  deeds 
contained  the  same  restrictions  as  were  in 
those  of  It  predecessor.  For  the  reasons 
stated  in  the  opinion  in  the  case  of  Comp- 
ton Hill  Improvement  Company  et  al.  v. 
Strauch,  supra,  the  JwdRuient  of  the  circuit 
court  in  this  case  Is  afflrmed. 

NORTONI  and  CAULFIELD,  JJ..  concur. 


KOLKMEYEB  v.  J.  S.  MERRBLL  DRUG  CO. 

(St.  Louis  Court  of  Appeals.    Missonrl. 
Dec.  5,  1911.) 

1.  Chattkl  Mobtoaoks  (t  174*)— Riohts  of 
Parties— Recovebt  or  Possession. 

The  chattel  mortgagee  of  a  stock  of  drugs 
cannot  maintain  replevin  against  a  subsequent 
mortgagee  who  has  foreclosed  bis  mortgage 
where  the  mortgagor  has  been  permitted  by  the 
first  mortgagee  to  sell  from  the  stock  and  re- 
place gooda  with  those  purchased  from  the  sec- 
ond mortgagee,  and  there  is  no  evidence  to 
identify  the  portion  of  the  stock  covered  by  the 
first  mortgage  which  did  not  cover  after-ac- 
quired property,  nor  even  to  show  what  pro- 
portion of  the  remaining  stock  was  covered  by 
the  first  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Dec  Dig.  |  174.*] 

2.  Chattel  Mobtoaqes  (|  146*)— Liens— Pbi- 
OBiTT— Notice. 

Where  a  mortgage  of  a  drag  stock  did  not 
purport  to  cover  after-acquired  property,  that 
a  verbal  agreement  extended  the  mortgage  so 
as  to  cover  such  property,  and  that  a  second 
mortgage  on  the  stock  to  another  person  re- 
cited that  it  was  subject  to  the  former  mort- 
gage, did  not  affect  the  second  mortgagee's 
right  as  to  the  after-acquired  property  where 
he  had  no  notice  of  the  verbal  agreement. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  {}  242-253;  Dec.  Dig. 
I  146.*] 

3.  Chattel  Mobtqaobs  ({  141*)— Prioritt— 
PBovisioNa  or  Mobtoaqb  —  Estoppel  — 
Grounds. 

Where  a  mortgage  on  a  drug  stock  did  not 
purport  to  cover  after-acquired  property,  the 
fact  that  a  second  mortgage  to  another  party 
and  foreclosure  proceedings  thereunder  recited 
that  the  second  mortgage  was  subject  to  the 
former  mortgage,  did  not  estop  the  second 
mortgagee  from  denying  the  validity  of  plain- 
tiff's mortgage  on  after-acquired  property. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  ${  239-244;  Dec.  Dig. 
I  141.*] 

4.  Estoppel  ({  107*)— Equitable  Estoppel- 
Pleading. 

A  prior  mortgagee  cannot  assert  estoppel 
of  a  second  mortgagee  to  deny  the  validity  of 
the  first  mortgage  as  to  after-acquired  prop- 


erty where  estoppel  was  not  pleaded  In  the  pe- 
tition. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  |  297;    Dec.  Dig.  (  107.*] 

5.  Chattel  Mobtqaqbb  ({  174*)— Issues— 

General  Denial. 

In  replevin  by  the  first  mortgagee  of  a 
stock  of  goods  against  the  second  mortgagee 
who  has  foreclosed  his  mortgage,  the  latter 
may  avail  himself  of  the  defense  that  after- 
acquired  goods  were  not  covered  by  the  first 
mortgage  under  a  general  denial,  and  need  not 
plead  it  affirmatively. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.,  t  174.*] 

Appeal  from  St.  Louis  Clrcnit  Court; 
William  M.  Kinsey,  Judge. 

Action  by  H.  W.  Kolkmeyer  against  the 
J.  8.  Merrell  Drug  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Action  for  the  conversion  of  a  certain 
stock  of  drugs,  etc.,  soda  fotmtain  and  fix- 
tures. The  defendant  had  Judgment  before 
the  trial  court  sitting  as  a  Jury,  and  the 
plaintiff  has  appealed. 

Plaintiff's  cause  of  action  is  set  forth  in 
his  petition  as  follows  (omitting  matters 
of  nonessential  description):  "Plaintiff  states 
that  on  the  10th  day  of  February,  1907,  one 
A.  EX  Barrett  executed  a  chattel  mortgage 
by  the  terms  of  which  he,  the  said  Barrett, 
conveyed  to  this  plaintiff  a  certain  stock 
of  drugs,  medicines,  cigars  and  tobaccos, 
toilet  articles,  soda  fountain,  and  all  fixtures 
and  all  other  stock  of  goods  then  located  in 
the  drug  store  at  4501  Olive  street.  St 
Louis,  Missouri.  *  •  •  That  said  mort- 
gage was  to  secure  the  payment  of  sixty 
promissory  notes  of  even  date  therewith, 
each  In  the  sum  of  twenty-five  ($25.00)  dol- 
lars. *  •  •  Tliat  the  condition  of  the 
mortgage  was  that  if  said  notes  were  paid 
when  due,  then  said  conveyance  should  be 
void,  otherwise  it  should  remain  in  full 
force  and  effect  That  according  to  the 
terms  of  said  mortgage,  the  property  was 
to  remain  in  the  possession  of  said  Bar- 
rett the  mortgagor,  but  in  case  of  failure 
to  pay  the  installments  of  said  notes  as 
they  became  due  respectively,  •  *  •  said 
mortgagee  or  assigns  might  take  possession 
of  said  property.  *  •  *  That  on  the 
10th  day  of  July,  1907,  default  was  made  In 
the  payment  of  the  note  then  falling  due, 
and  default  has  been  made  in  the  payment 
of  every  note  falling  due  since  that  time, 
and  that  on  said  10th  day  of  July,  1907. 
plaintiff  was  and  has  been  continuously  since 
that  time  and  is  now  entitled  to  the  Inune- 
diate  possession  of  the  stock  of  drugs,  medi- 
cines, cigars  and  tobacco,  toilet  articles,  soda 
fountain  and  fixtures,  described  ^n  tald  mort- 
gaoe.  That  said  property  was  of  the  value 
of  sixteen  hundred  ($1,000.00)  dollars;  that 
afterwards,  to  wit,  on  the  2d  day  of  March. 
1008,  «a<d  goods  came  into  the  possession  of 
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defendant,  who  then  and  there  converted  to 
bis  own  use  and  disposed  of  the  same,  to 
plalntlfTs  damage,"  etc.  The  answer  was 
a  general  denial. 

It  appeared  from  the  evidence  that  on 
February  10,  1907,  one  Barrett,  having  pur- 
chased from  the  plalntiflT  a  certain  stock 
of  drugs,  etc.,  fixtures  and  soda  fountain. 
In  token  of  his  Indebtedness  therefor,  execut- 
ed and  delivered  to  the  plalntifF  the  notes 
and  chattel  mortgage  described  In  plaintiff's 
petition.  The  description  In  the  mortgage 
of  the  property  was  as  general  as  that  con- 
tained in  the  petition.  The  mortgage  did 
not  purport  to  Include  after-acquired  prop- 
erty. Plaintiff  testified  that  when  the  mort- 
gage was  given  there  was  a  verbal  nnder< 
standing  between  him  and  Barrett  that  Bar< 
rett  was  to  run  the  drug  store  as  a  going 
concern  making  sales  from  the  mortgaged 
stock  in  the  usual  course  of  business,  and  out 
of  the  proceeds  of  sale  to  replenish  the  stock 
and  pay  the  notes  as  they  became  due.  It 
Is  not  to  be  Inferred  from  the  evidence  that 
Barrett  was  to  render  any  accounting  to  the 
plaintiff  or  that  he  was  to  make  sales  on 
plaintiff's  account.  No  inventory  was  made 
of  the  mortgaged  property  and  no  provision 
was  made  by  marking  or  otherwise  whereby 
it  might  be  distinguished  or  kept  separated 
from  new  goods  purchased  by  Barrett. 

It  appears  that  for  a  short  time  Barrett 
did  a  fiourishing  business.  After  about  a 
month  and  a  half  plaintiff  visited  the  store 
and  was  Informed  by  him  that  bis  average 
income  was  $43  a  day.  Barrett  made  pur- 
chases of  considerable  extent  from  this  de- 
fendant, a  wholesale  drug  concern.  He  de- 
faulted in  the  payment  of  the  notes  due  to 
plaintiff  In  July,  1907,  and  thereafter,  hav- 
ing paid  only  4  of  the  60  notes.  Plaintiff 
took  no  action  on  account  of  such  default, 
but  allowed  Barrett  to  continue  In  posses- 
sion, running  the  drug  store  and  selling  and 
replenishing  the  stock  as  t)efore.  From  Feb- 
ruary 10,  1907,  the  day  when  the  mortgage 
to  plaintiff  was  made,  until  the  last  of  Oc- 
tober, 1007,  Barrett  bought  from  the  defend- 
ant alone  merchandise  consisting  of  drugs, 
etc.,  to  the  aggregate  value  (at  current  whole- 
sale prices)  of  $2,285.45.  His  purchases  from 
the  defendant  were  numerous,  occurring  al- 
most dally.  As  each  purchase  was  made  It 
w&a  delivered  to  the  drug  store  at  4S01  Oilve 
street  and  so  commingled  with  the  stock  of 
drugs,  etc.,  contained  therein.  Including  what 
might  have  been  left  of  that  which  he  had 
mortgaged  to  the  plaintiff,  that  even  an  ex- 
pert could  not  distinguish  them.  By  rea- 
son of  his  purchases  from  defendant,  on 
November  25,  1907,  Barrett  owed  the  de- 
fendant a  balance  of  1926.63.  For  this  bal- 
ance on  that  date  be  executed  and  delivered 
to  the  defendant  his  13  monthly  notes,  12  of 
which  were  for  |75  each,  and  one  for  $26.63. 
As  security  therefor  on  the  same  day  he  ex- 
«cuted   and  delivered  to   the   defendant   a 


chattel  mortgage  conveying  unto  the  defend- 
ant by  way  of  mortgage  all  the  stock  and 
merchandise  then  contained  in  the  drug  store 
above  mentioned,  together  with  all  furniture, 
fixtures,  including  soda  fountain  and  appur- 
tenances then  in  said  store,  and  which  might 
be  thereafter  placed  therein.  By  the  terms 
of  said  mortgage  to  defendant  the  property 
was  to  remain  In  the  possession  of  the  mort- 
gagor until  default  in  the  pajrment  of  some 
one  or  more  of  the  notes  secured  thereby 
whereupon  the  defendant  or  its  agents  might 
take  the  property  or  any  part  thereof  Into 
Its  possession  and  sell  the  same  or  any  part 
thereof  at  public  auction,  etc.,  with  the  right 
to  become  purchaser  at  said  sale.  The  said 
mortgage  by  its  terms  was  expressly  made 
"subject  to  a  first  mortgage  of  $1,600  now  on 
said  property."  At  the  time  this  second 
mortgage  was  taken  by  the  defendant  the 
plaintiff's  mortgage  was  of  record  and  de- 
fendant by  its  treasurer  had  seen  it  and 
knew  of  it  but  there  Is  Aot  the  slightest 
proof  that 'at  any  time  before  this  cause 
came  on  for  trial  the  defendant  had  any 
loiowledge  or  notice  of  the  verbal  under- 
standing which  plaintiff  testified  had  been 
had  between  him  and  Barrett.  After  the 
second  mortgage  was  given  Barrett  contin- 
ued to  run  the  store  until  about  March, 
1908,  and  defendant  continued  to  sell  him 
drugs,  etc.,  which  were  delivered  to  the 
premises  4501  Olive  street  and  commingled 
with  the  stock  on  hand.  Then  Barrett  hav- 
ing defaulted  in  the  payment  of  his  notes 
to  defendant,  the  defendant  took  possession 
of  the  drug  store  and  its  contents,  and  pul>- 
llsbed  notice  that  on  April  2,  1908,  at  the 
drug  store  premises.  It  would  make  public 
sale  of  "all  the  property  described  in  said 
mortgage  consisting  of  furniture,  fixtures, 
soda  fountain  and  appurtenances  and  stock 
of  merchandise  contained  in  said  store,  sub- 
ject, however,  to  a  prior  mortgage  on  the 
stock  of  merchandise  and  fixtures." 

Before  the  sale  the  defendant's  attorneys 
wrote  a  letter  to  the  plaintiff,  In  part  as  fol- 
lows: "You  bold  a  mortgage  on  the  drug 
store  at  Taylor  and  Olive  street  operated 
by  Mr.  Arthur  E.  Barrett,  known  as  the 
Beethoven  Pharmacy.  Our  clients,  the  J. 
S.  Merrell  Drug  Co.,  have  a  mortgage  on 
the  stock  and  fixtures  subject  to  your  mort- 
gage, and  have  taken  possession,  and  have 
given  notice  to  sell  the  store  under  the  mort- 
gage on  April  2nd.  •  •  •  The  stock  has 
run  down  to  almost  nothing.  We  think 
that  you  should  be  represented  at  the  sale 
and  if  yon  have  no  one  here  to  entrust  the 
matter  to,  we  will  be  glad  to  look  after  your 
interests  for  you.  Please  let  us  luiow  what 
you  will  take  for  the  balance  of  your  debt 
In  case  we  are  able  to  find  a  buyer  for  the 
place." 

Plaintiff  was  sick  at  his  home  In  Jeffer- 
son City  at  the  time  he  received  this  letter, 
but  in  response  to  it  be  sent  bis  son  down 
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to  look  after  the  matter  and  represent  him 
at  the  sale.  At  the  time  and  place  specified 
in  the  published  notice,  there  were  present 
plaintiff's  son  and  two  of  the  attorneys  for 
the  defendant,  Messrs.  Carroll  and  Kennedy ; 
also  defendant's  treasurer,  Henry  J.  StoUe^ 
and  its  salesman,  Frank  J.  Minlck.  Mr. 
Kennedy  who  "cried"  the  sale,  read  the  pub- 
lished notice  and  parts  of  the  mortgage  and 
onnounced  that  while  the  mortgage  and  no- 
tice both  contained  a  clause  that  the  stock, 
fixtures  and  soda  fountain  would  be  sold, 
they  would  not  attempt  to  sell  the  fixtures 
or  soda  fountain,  but  would  sell  only  the 
stock  of  merchandise.  He  then  asked  for 
bidfi,  and  there  was  only  one  bid,  by  Mr. 
Carroll,  for  defendant,  for  $100,  and  after 
some  little  time,  he  knocked  It  down  to  Mr. 
Carroll  for  that  figure.  He  made  no  sale 
of  the  fixtures  or  soda  fountain.  Defendant 
Immediately  took  an  inventory  of  the  stock, 
excluding  the  fixtures  and  soda  fountain  and 
found  that  at  current  wholesale  prices  It 
amounted  in  value  to  $1,012.40.  It  then 
caused  the  stock,  but  not  the  fixtures  or 
soda  fountain,  to  be  removed  to  its  own  place 
of  business  and  there  commingled  with  Its 
own  goods  of  like  ctiaracter.  The  fixtures 
and  soda  fountain  were  left  In  the  store  No. 
4601  Olive  street  and  not  disturbed  or  claim- 
ed  by  the  defendant. 

Richard  P.  Spencer,  for  appellant  Lee 
W.  Grant  and  P.  B.  Kennedy,  for  respondent 

CAULFIELD,  J.  (after  stating  the  facts 
as  above).  We  confine  this  opinion  as  plain- 
tiff's counsel  has  limited  his  argument  to  a 
consideration  of  the  controversy  as  it  may 
affect  the  stock  of  drugs,  etc.,  alone.  De- 
fendant exercised  no  control  or  dominion 
over  the  fixtures  and  soda  fountain. 

[1]  Plaintiff  urges  that  "the  court  erred 
in  giving  Judgment  for  the  defendant" 
Clearly  this  assignment  cannot  be  sustained 
if  plaintiff  failed  to  prove  his  case  in  some 
essential  particular.  Now  plaintiff  brought 
this  action  to  recover  for  the  conversion  of 
the  stock  on  hand  when  the  mortgage  was 
given.  Tliat  is  all  his  mortgage  covered  and 
aU  his  petition  claimed.  The  conversion  is 
alleged  to  liave  occurred  some  14  months  aft- 
er the  mortgage  was  given.  In  the  mean- 
time, with  plaintiff's  consent  Barrett  had 
sold  freely  from  the  mortgaged  stock  In 
the  usual  course  of  business,  and  had  pur- 
chased and  mingled  with  It  a  large  quantity 
of  new  but  similar  stock  and  sold  and  re- 
sold from  the  confused  mass,  without  any 
attempt  to  keep  the  mortgaged  stock  sepa- 
rated or  distinguished  from  the  after-ac- 
quired stock  or  to  keep  account  of  how 
much  was  sold  of  either.  Not  the  slightest 
attempt  was  made  at  the  trial  to  identify 
any  of  the  goods  that  remained  as  having 
been  on  hand  when  the  mortgage  was  given; 
nor  was  any  evidence  furnished  from  which 
inferences  might  properly   be  drawn  as  to 


what  portion  of  the  Bto<&  ooTwed  by  plain- 
tiff's   mortgage    the    defendant    took  over. 
There  was  nothing  on  which  the  trier  of  ttae 
fact   might   have   based    the   amount  of  a 
finding    for   the   plaintiff.     This   was  fatal 
to  plaintiff's  case.    The  confusion  of  goods 
having  resulted  from  the  selling  and  replen- 
ishing   which    he   as    mortgagee    knowingly 
permitted,  the  burden  was  on  him  Co  show 
the  goods  embraced  by  the  mortgage  Ueo, 
which   were   taken   over  by   the   defendant 
(Rosenberry    &    Nathan   v.    Thompson,  etc. 
[1888]  10  Ky.  Law  Rep.  332,  8  S.  W.  895),  or 
at  least  to  furnish  to  the  trier  of  the  facts 
evidence    from    which    it    was    authorized 
to  draw  inferences  as  to  what  proportion  o{ 
the  stock  remaining  and  taken  over  by  tbe 
defendant  was  on  hand  when  the  mortgage 
to  plaintiff  was  given,  and  what  the  value 
of  such  proportion  was  (Schmidt  t.  Rankin. 
193   Mo.   254,  271,  91  S.  W.  78).     In  other 
words,   the  plaintiff,   not  being   entitled  to 
recover  the  value   of  all  the   property  re- 
maining irrespective  of  whether  It  was  cov- 
ered by  the  mortgage  to  him,  must  at  least 
furnish  some  definite  evidence  by  which  tlie 
trier  of  the  facts  might  fix  the  amount  of 
Its  finding  for  the  plaintiff,   if  any.    That 
Important  question  was  not  to  be  settled  by 
mere  guessing. 

[2]  Plaintiff  claims,  however,  that  by  the 
verbal  agreement  with  Barrett  bis  mort- 
gage was  extended  so  as  to  cover  after-ac- 
quired property,  and  therefore  covered  the 
confused  mass  as  an  entirety  at  the  time 
of  the  alleged  conversion;  that  aa  defend- 
ant's mortgage  recited  that  It  was  subject 
to  plaintiff's  mortgage  It  covered  only  the 
mortgagor  Barrett's  equity  whatever  that 
might  be.  Aside  from  the  fact  tliat  plalntilT 
In  his  petition  did  not  plead  snch  extension 
of  the  mortgage  or  seek  to  recover  for  the 
conversion  of  after-acquired  property,  the 
defendant  had  no  knowledge  or  notice  of  the 
verbal  agreement  with  Barrett  bat  did  have 
actual  knowledge  of  plaintiff's  mortgage  as  it 
was  recorded.  The  evidence  convinces  ns 
that  it  was  plaintiff's  mortgage  as  It  was 
recorded  which  was  referred  to  In  tbe  mort- 
gage to  defendant  and  none  other.  The  de- 
fendant was  not  bound  by  any  lien,  or  by 
any  extension  of  a  lien,  of  which  It  Itad 
no  notice,  actual  or  constructirew  Jones, 
Chattel  Mortgages,  {  483. 

[31  Plaintiff  further  cofntends  that  because 
defendant's  mortgage,  the  letter  to  plaiotUT, 
and  the  notice  of  sale  mentioned  that  defotd- 
ant'a.  mortgage  on  the  stock,  fixtures,  and 
soda  fountain  was  subject  to  plaintUTs  mort- 
gage thereon,  defendant  was  estopped  from 
denying  the  validity  of  plaintiff's  mortgage 
on  all  or  any  part  of  tbe  stock  after  the 
sale.  This  contention  cannot  avail  plaintiff. 
In  making  it  he  necessarily  assumes  that  be 
has  a  right  under  the  pleadings  to  recoTpr 
for  the  conversion  ot  after-acquired  proper- 
ty. There  is  no  room  for  that  assumption. 
Ills  petition  states  only  that  he  was  enti- 
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tied  to  tbe  poeseesion  of  the  stock  which 
-was  on  band  when  the  mortgage  to  him  was 
given,  and  alleges  the  conversion  of  that 
alone.  Whether  defendant  converted  after- 
acqnlred  property  was  not  In  issae. 

[4]  Then,  too,  estoppel  has  no  place  in  the 
case  because  plaintiff  did  not  plead  It  in 
his  petition.  Keeny  v.  McVoy,  206  Mo.  42, 
50,  105  S.  W.  946;  Turner  v.  Edmonston, 
210  iio.  411,  428,  109  S.  W.  33,  124  Am.  St 
Bep.  789. 

[6]  In  this  connection  plaintiff  complains 
that  the  fact  that  his  mortgage  did  not  cover 
after-acquired  pfoperty  and  that  plaintiff 
knowingly  permitted  defendant's  after-ac- 
quired goods  to  become  mingled  with  those 
covered  by  his  mortgage  was  a  matter  of 
affirmative  defense  which  could  not  be  avail- 
ed of  by  the  defendant  without  being  affirm- 
atively pleaded.  This  is  clearly  untenable. 
Defendant's  general  denial  put  in  Issue  tbe 
plaintiff's  necessary  averment  as  to  Ills 
right  to  the  Immediate  possession  of  the 
property  charged  to  have  been  converted, 
and  anything  which  tended  to  disprove  that 
averment  might  be  availed  of  under  the 
gmeral  denial.  Summers  v.  !Baker,  139  S. 
W.  226.  The  facts  Just  mentioned  had  ttiat 
tendency. 

Tbe  Judgment  is  affirmed. 

REYNOLDS,  P.  J.,  and  NORTONI,  J., 
concur. 


METCALr  v.  ST.  LOUIS,  I.  M.  ft  S.  BY.  CO. 
(Supreme  Court  of  Arkansas.     Dec.  4,  1911.) 

1.  Justices  or  thx  Pbacb  (|  146*)— Review 
OF  Pboceedinos— Appeal  and  Ebbob— Fi- 
NAi.rrT  OF  Ruling — "Judgment." 

Under  Kirby's  Die.  {  4665,  providing  for 
appeals  from  justices  of  tbe  peace  to  the  circuit 
court,  section  6228,  defining  a  "judgment"  as 
the  final  determination  of  the  rights  of  the  par- 
ties in  an  action,  and  Bections  3224-3226,  which 
ezpresdy  authorize  a  proceeding  to  qnasb  a 
void  ezecation  in  actions  before  justices  of  the 
peace,  a  ruliii|;  of  a  justice,  refusing  to  quash 
an  execution  m  a  proceeding  on  account,  and 
on  an  order  of  general  attachment  entered 
against  a  garnishee  therein,  is  final  and  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  490-492;  Dec.  Dig.  t 
146.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3827-3842;    vol.  8,  pp.  7695-7696.] 

2.  Gabnishhent  (g  92*)— Statutobt  Paori- 
siONs— Void  Pboceedinos. 

Where,  in  an  action  on  account  for  $74, 
tbe  plaintiff  sued  out  an  order  of  general  at- 
tachment with  a  garnishment  clause,  summon- 
ing the  employer  of  the  defendant  as  garnishee, 
a  judgment  against  such  garnishee  is  void  un- 
der Kirby's  Dig.  K  3695,  3696,  which  provide 
that  no  judgment  shall  be  entered  where  a  writ 
of  garnishment  was  issued  against  a  railroad 
company  in  advance  of  the  recovery  by  plaintiff 


of  a  personal  judgment  against  tbe  defendant 

In  any  action  for  $200. 

[Ed.  Note.— For  other  cases,  see  Oarnishment, 
Dec  Dig.  I  92.*] 

3.    GaBNISEMENT  ({  125*)— EVPLOTEB  AS  Oab- 

nisrse— Juooubnt  Against  Defendant. 
Since,  under  Kirby's  Dig.  U  3695,  3696,  an 
employer  is  excused  from  answering  where  writ 
of  garnishment  is  issued  in  advance  of  personal 
judgment  against  defendant  on  a  claim  of  less 
than  $200,  a  waiver  of  its  provisions  by  the 
emiiloye  will  not  preclude  the  employer  from  in- 
sisting that  no  judgment  be  rendered  by  default 
on  a  garnishment  issued  before  judgment. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Dec.  Dig.  I  125.*] 

Appeal  from  Circuit  Court,  Baxter  County; 
J.  W.  Meeks,  Judge. 

Action  by  W.  J.  Metcalf  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  an  order  quashing  an  ex- 
ecution issued  by  a  Justice,  plaintiff  api>eal8. 
Affirmed. 

Allyn  Smith,  for  appellant  W.  R  Hem- 
ingway, E.  B.  Kinsworthy,  Z.  M.  Horton,  and 
Jas.  H.  Stevenson,  for  appellee. 

McCULLOCH,  O.  J.  Appellant  instituted 
an  action  against  one  Taylor  on  account 
for  $74  before  a  justice  of  the  peace,  and 
sued  out  an  order  of  general  attachment 
with  a  garnishment  clause,  summoning  ap- 
pellee, St  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  as  garnishee;  the  latter 
■being  indebted  to  Taylor  for  wages.  The 
record  of  the  Justice  shows  the  following 
entry  onjhe  same  day,  after  reciting  serv- 
ice of  summons  and  the  writ  of  garnishment: 
"December  4,  1909.  Defendant  appears  and 
by  agreement  of  the  parties  in  open  court 
the  wages  of  defendant  garnished  In  the 
hands  of  the  railroad  company  is  to  be  paid 
into  court  and  credited  upon  the  Judgment 
that  may  be  rendered  in  this  case.  The  at- 
tachment as  to  the  property  seized  by  the 
officer  is  discharged  and  ordered  the  gar- 
nishee to  pay  money  into  court;  defendant 
consenting  In  writing  to  its  issuance." 

On  December  15,  1909,  the  Justice  rendered 
a  Judgment  against  said  defendant  and 
against  the  garnishee,  in  favor  of  appellant 
for  the  amount  of  his  said  claim  and  the 
costs  of  suit  On  August  4,  1910,  an  ex- 
ecution was  Issued  on  the  judgment,  and 
appellee,  a  few  days  later,  filed  with  the  Jus- 
tice a  verified  petition,  alleging  that  the  ex- 
ecution was  void,  and  praying  that  the  same 
t>e  recalled  and  quashed.  Appellee  also  filed 
with  the  Justice  a  bond  undertaking  to  pay 
tbe  judgment  and  costs,  if  it  be  finally  deter- 
mined that  the  execution  should  not  be 
quashed.  The  Justice  made  an  order,  super- 
seding further  proceedings  under  the  execu- 
tion until  the  appellee's  petition  could  be 
heard;  but  on  final  hearing  denied  the 
prayer  of  the  petition,  and  appellee  prayed 
an  appeal  to  the  circuit  court,  which  was 
granted.    The  circuit  court  granted  the  prayer 
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of  tbe  petition  and  quashed  tbe  execution, 
-and  an  appeal  was  taken  to  this  court 

Appellant's  counsel  insists,  in  tbe  first 
place,  that  tbe  Judgment  or  order  of  the 
Justice,  refusing  to  quash  tbe  execution,  was 
not  appealable,  and  bases  his  contention  on 
the  language  of  the  statute,  which  provides 
that  "any  person  aggrieved  by  any  Judgment 
rendered  by  a  Justice  of  tbe  peace,  except 
a.  Judgment  of  dismissal  for  want  of  prose- 
cution, may  *  •  •  take  an  api)eal  there- 
from to  tbe  circuit  court  Eirby's  IMgest  I 
4665. 

[1]  It  is  insisted  that  the  ruling  of  tbe 
Justice,  refusing  to  quash  the  execution,  was 
an  order  and  not  a  Judgment,  and  that  the 
statute  authorizes  appeals  only  from  Judg- 
ments of  a  Justice  of  tbe  peace.  Under  tbe 
Code  of  Civil  Procedure,  a  Judgment  is  de- 
fined as  "tbe  final  determination  of  tbe 
rights  of  the  parties  in  an  action."  Kirby's 
Digest,  I  6228.  This  court  has  held  that  a 
decision  of  a  Justice  of  the  peace,  refusing 
to  set  aside  a  Judgment  wrongfully  obtaln- 
«d,  or  refusing  to  quash  an  execution  issued 
on  such  Judgment,  Is  sucb  a  final  Judgment 
as  is  appealable.  Scanland  v.  Mixer,  34 
Ark.  354;  Woolum  v.  Kelton,  52  Ark.  445, 
13  S.  W.  78;  Knlgbt  v.  Cress  well,  82  Ark. 
830,  101  S.  W.  754,  118  Am.  St  Kep.  74; 
Dale  v.  Bland,  93  Ark.  266,  124  S.  W.  1026. 
Tbe  statute  expressly  authorizes  a  proceed- 
ing to  quash  a  void  or  improvident  execution 
{Kirby's  Digest  §5  3224-3226),  and  this  pro- 
ceeding is  made  applicable  before  Justices 
of  the  peace.  Kirby's  Digest  §  4564;  Scan- 
land  V.  Mixer,  supra;  Dunnagan  v.  StaafTer, 
48  Ark.  476,  8  S.  W.  522. 

A  statute  of  this  state  on  the  subject  of 
garnishments  before  Judgment  reads  as  fol- 
lows: "Hereafter  no  garnlsbment  shall  be 
issued  by  any  court  in  any  cause  where  the 
sum  demanded  is  two  hundred  dollars  or 
less  and  where  the  property  sought  to  be 
reached  is  wages  due  to  a  defendant  by 
any  railroad  corporation,  until  after  Judg- 
ment shall  have  been  recovered  by  plaintiff 
against  defendant  in  tbe  action.  No  rail- 
road corporation  shall  be  required  to  make 
answer  to,  nor  shall  any  default  or  other  lia- 
bility attach  because  of  its  failure  to  so 
answer  any  Interrogatories  propounded  to 
it  in  any  action  against  any  person  to  whom 
it  may  be  indebted  on  account  of  wages  due 
for  personal  services,  where  a  writ  of  gar- 
nishment was  Issued  In  advance  of  tbe  re- 
covery by  plalntlCC  of  a  personal  Judgment 
against  tbe  defendant  In  any  action  for  two 
hundred  dollars  or  less,  and  any  Judgment 
rendered  against  any  railroad  corporation 
for  Its  failure  or  refusal  to  make  answer  to 
any  garnishment  so  issued  before  tbe  re- 
covery of  final  Judgment  in  tbe  action  be- 
tween tbe  plaintltr  and  defendant  in  tbe 
cases  mentioned  In  section  3685  shall  be 
void,  and  any  officer  entering  such  a  Judg- 


ment or  who  may  execute  or  attempt  to 
execute  the  same  shall  be  taken  and  con- 
sidered a  trespasser."  Act  June  26,  1897 
(Kirby's  Digest  §i  3695  and  3696). 

[2]  This  statute  applies  to  gamlstaments 
by  attachment,  as  well  as  garnishments  au- 
thorized before  Judgment,  under  tbe  act  of 
April  19,  1885.  In  tbe  case  of  St  Louis, 
Iron  Mountain  &  Southern  Ry.  Co.  t.  Walsh, 
86  Ark.  147,  110  S.  W.  222,  we  gave  fnll  force 
to  this  statute  by  holding  that  a  Judgment 
against  a  railway  company  as  gamlsbee.  In 
violation  of  Its  terms,  is  void,  and  we  up- 
held tbe  statute  as  a  valid  exercise  of  the 
legislative  power.  In  Missouri  tbere  is  a 
statute  almost  identical  with  ours,  and  the 
Supreme  Court  of  that  state  held  It  to  be 
constitutional.  White  y.  M.,  K.  &  T.  Ry. 
Co.,  230  Mo.  287,  130  S.  W.  825,  29  L.  B.  A. 
(N.  S.)  876.  We  concur  In  the  excellent  rea- 
soning of  that  court  on  the  subject. 

[3]  It  Is  also  contended  that  this  statute 
is  for  the  benefit  of  railroad  employes,  who 
can  waive  its  provisions,  and  that  tbe  rail* 
road  company  cannot  complain.  It  is  true 
that  the  statute  Is  for  the  benefit  of  the  em- 
ploy €,  but  by  Its  express  terms  the  employ- 
er (the  railroad  company)  is  excused  from 
answering  In  a  case  which  falls  within  the 
terms  of  tbe  statute;  and  a  Judgment  ren- 
dered in  violation  of  the  statute  is  declared 
to  be  void.  Tbe  railroad  company,  therefore^ 
has  the  right  to  insist  that  no  Judgment  be 
rendered  by  default  on  a  garnishment  issued 
before  Judgment.  This  point  was  raised  In 
the  Missouri  Case,  supra,  and  decided  ad- 
versely  to  appellant's  contention. 

It  follows  that  the  Judgment  of  tbe  circuit 
court  .was  correct,  and  tbe  same  is  affirmed. 


JONES  et  aL  t.  BOLLINO. 
(Supreme  Court  of  Arkansas.     Dec  4,  1811.) 

1.  Deeds  (S  68*)— Validitt— Menial  Capao- 
riY. 

In  tbe  absence  of  fraud  or  ondae  influ- 
ence, grantor's  mere  mental  weakness  result- 
ing trom  old  age  la  no  ground  for  setting  aside 
his  deed,  if  he  was  capable  of  understanding 
tbe  nature  and  effect  thereof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SI  148-155 ;   Dec.  Dig.  {  68.*] 

2.  Deeds    (|    211*)  —  Vauditt  — GsAirroa'S 
Mental  CAPAcrrY— Bvidencb— Wkiout. 

In  an  action  to  set  aside  a  deed  on  tbe 
l^round  of  grantor's  mental  Incapacity,  a  find- 
ing of  capacity  held  against  the  weight  of  the 
evidence. 

[Ed.  Note. — ^For  other  eases,  see  Deeds,  Cent 
Dig.  i  638;  Dec.  Dig.  |  211.*] 

Appeal  from  Crawford  Chancery  Court;  J. 
v.  Bonrland,  Chancellor. 

Action  by  J.  T.  Jones,  Guardian,  and  others 
against  Walter  E.  Boiling.  Decree  for  de- 
fendant and  plaintiffs  appeaL  Reversed  and 
remanded. 
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On  the  12th  day  of  Uecember,  1906,  W. 
R.  Boiling  died  Intestate,  owning  certain 
lands  in  Crawford  county.  Ark.  About  one 
year  afterwards  his  estate  was  partitioned 
between  his  children  and  heirs  at  law.  In 
the  division,  his  widow,  Carrie  R.  Boiling, 
elected  to  receive,  and  was  allotted  a  child's 
share  in  lieu  of  dower.  On  the  11th  day  of 
December,  1908,  Mrs.  Carrie  R.  Boiling,  in 
consideration  of  $1  and  love  and  affection, 
conveyed  to  her  son,  Walter  E.  Boiling,  47 
acres  of  the  land  so  allotted  her,  lying  at  and 
near  the  town  of  Alma,  in  Crawford  county. 
J.  T.  Jones,  a  resident  of  Alma,  was  adminis- 
trator of  the  estate  of  W.  R.  Boiling,  de- 
ceased, and  in  the  summer  of  1909  was  ap- 
pointed guardian  of  the  estate  of  Mrs.  Carrie 
R.  Boiling.  On  the  10th  day  of  February, 
1910,  J.  T.  Jones,  as  guardian  of  Mrs.  Carrie 
R.  Boiling,  filed  a  complaint  in  equity  against 
Walter  E.  Boiling  to  cancel  the  deed  made  to 
him  by  bis  mother  to  the  47  acres  of  land 
on  the  ground  that  the  deed  was  made  be- 
cause of  the  undue  Influence  of  said  Walter 
E.  Boiling  over  his  mother,  and  because  Mrs. 
Carrie  R.  Boiling's  mental  condition  was 
such  at  the  time  the  deed  was  executed  that 
she  did  not  know  and  understand  what  she 
was  doing,  and  that  she  was  not  capable  of 
making  a  deed.  The  cause  was  heard  and  de- 
termined at  the  November  term,  1910,  of  the 
Crawford  chancery  court.  Thereafter,  in 
May,  1911,  Mrs.  Carrie  Boiling  departed  this 
life,  and  all  her  children,  except  Walter  E. 
Boiling,  being  of  lawful  age,  and  J.  T.  Jones. 
prayed  and  were  granted  an  appeal  to  this 
court. 

The  testimony  on  the  part  of  the  plaintiff 
shows  substantially  the  following  facts: 

Mrs.  Carrie  R.  Boiling  after  her  husband's 
death  resided  in  the  town  of  Alma  with  her 
youngest  daughter,  Florence  Boiling,  and 
an  orphan  girl.  Mrs.  Joe  Byars,  a  married 
daughter,  and  her  husband,  resided  near  her. 
Her  son,  Walter  E.  Boiling,  also  resided  in 
the  town  of  Alma,  and  was  a  married  man. 
James  A.  Pitcock,  the  superintendent  of  the 
Arkansas  state  penitentiary,  had  married 
another  daughter  of  Mrs.  Boiling,  and  they 
resided  in  Little  Rock,  Ark.  Mrs.  Boiling 
loved  all  her  children,  and  visited  at  the 
homes  of  each  of  them.  After  her  husband's 
death,  she  began  to  lose  all  Interest  in  life, 
and  her  mind  and  body  began  to  decay.  Her 
daughters  say  that  her  mind  began  to  fall 
perceptibly  in  the  summer  of  1908;  that  at 
that  time  she  had  lost  control  of  her  kidneys, 
and  to  a  great  extent  the  control  of  her 
bowles.  They  also  state  that  she  slept  nearly . 
all  the  time,  even  in  the  family  circle,  when 
a  conversation  was  being  carried  on  around 
her;  that  when  roused  up  she  seemed  lost, 
and  did  not  appear  to  realize  anything  at 
first;  that  she  talked  in  an  incoherent  and 
disconnected  manner;  that  Mrs.  Boiling 
would  not  pay  any  attention  to  her  dress  or 
her  hair,  and  they  had  to  see  to  her  in  this 
respect;  that  she  often  spoke  of  her  husband 
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I  as  if  be  were  alive,  and  frequently  did  not 
recognize  her  grandchildren;  that  when  rous 
ed  up  from  her  stupors  she  would  soon  go 
to  sleep  again;  that  sometimes  she  would 
understand  things  and  sometimes  would  not. 
They  testified  that  they  did  not  think  their 
mother's  mind  was  strong  enough  for  her  to 
appreciate  and  know  what  she  was  doing 
when  she  executed  the  deed  to  her  son  Wal- 
ter Boiling. 

Mr.  Pitcock  and  Mr.  Byars  testified  to  sub- 
stantially the  same  state  of  facts.  In  addi- 
tion, Florence  testified  that  one  night  In  the 
summer  of  1908  her  mother  fell  asleep  and, 
when  she  waked  up,  she  did  not  know  where 
she  was;  that  she  thought  Mr.  Pitcock  had 
her  in  a  dungeon;  that  she  called  to  her 
daughter,  and  asked  her  how  she  could  get 
out;  that  she,  Florence  got  up,  lighted  a 
lamp,  and  tried  to  make  her  mother  under- 
stand that  she  was  at  home,  and  that  It  took 
her  a  long  time  to  convince  her;  that  her 
mother  finally  understood  that  she  was  at 
home,  but  still  thought  she  bad  been  In  a 
dungeon.  Mrs.  Byars  testified  that  she  went 
over  to  see  her  mother  one  morning,  and 
that  her  mother  told  her  about  Jim  Pitcock 
having  had  her  in  a  dungeon,  and  told  her 
how  she  felt  when  she  was  there. 

About  the  1st  of  December,  1908,  C.  B. 
Fontaine  borrowed  some  money  from  Mrs. 
Boiling,  and  both  Mrs.  Byars  and  Florence 
say  that  In  regard  to  this  transaction  Wal- 
ter Boiling  said  that  he  thought  Mr.  Fontaine 
ought  not  to  have  taken  advantage  of  their 
mother's  weakness. 

^rs.  A.  C.  Seales  and  Mrs.  E.  J.  Mitchell, 
friends  and  neighbors  of  Mrs.  Carrie  Boiling, 
testified  that  they  did  not  believe  that  Mrs. 
Boiling  understood  what  she  was  doing  when 
she  executed  the  deed  to  her  son,  and  detail- 
ed particular  acts  and  circumstances  induc- 
ing them  to  form  such  opinion.  Mrs.  Mitchell 
also  testified  that  in  the  fall  of  1908,  about 
the  time  the  chrysanthemums  were  in  bloom, 
she  visited  Mrs.  Boiling.  Aften\'ards,  on  the 
same  day,  she  met  Walter  Boiling,  and  bad 
a  conversation  with  him  in  regard  to  his 
mother,  In  which  she  told  him  she  believed 
his  mother  was  losing  her  mind,  and  that 
Walter  answered  that  he  did,  too. 

Dr.  O.  M.  Bourland,  after  qualifying  as  an 
expert,  was  propounded  the  following  ques- 
tions: "Q.  Doctor,  take  a  woman  60  years 
of  age  who  Is  unable  to  carry  on  a  conversa- 
tion coherently  and  Intelligently  for  any 
length  of  time,  and  who  is  at  times  unable 
to  discern  and  differentiate  her  grandchildren 
from  other  children,  and  who  is  liable  to  fall 
asleep  so  sound  that  she  has  to  be  waked  up, 
and  is  unable  to  control  the  action  of  her 
bladder  and  bowels,  to  what  do  you  attribute 
her  condition?  A.  This  falling  asleep  occurs 
at  any  time— day  or  night?  Q.  Yes,  sir.  A. 
A  general  failure  of  the  brain  and  nervous 
system,  such  as  would  likely  occur  in  senile 
dementia."  He  further  stated  that  a  person 
so  afflicted  would  not  be  able  to  appredate. 
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know,  and  contemplate  the  result  of  tbeir 
acts. 

Dr.  R.  W.  Rives,  In  answer  to  the  question, 
said  her  disease  would  be  considered  senile 
dementia;  that.  If  she  was  in  the  condition 
implied  by  the  hypothetical  question,  he  did 
not  think  she  would  be  able  to  appreciate  and 
know  her  acts  in  conveying  property — that 
Is,  If  she  could  not  carry  on  a  conversation 
intelligently  and  had  to  have  her  mind  re- 
called to  remind  her  of  things. 

J.  T.  Jones  testified:  "I  was  administrator 
of  the  estate  of  W.  R.  Boiling,  deceased,  and 
as  such  administrator  had  occasion  to  visit 
Mrs.  Carrie  R.  Boiling  and  have  business 
transactions  with  her.  I  never  noticed  any 
change  in  her  mental  condition  until  after 
my  attention  was  called  to  it  a  few  weeks 
after  she  made  the  deed  in  question  to  her 
son,  Walter  Boiling.  I  prepared  the  deed, 
and  it  was  executed  and  acknowledged  be- 
fore me  on  the  11th  day  of  December,  1908. 
My  services  in  the  matter  were  obtained  In 
this  way:  Walter  Boiling  told  me  that  his 
motber  wanted  to  see  me  on  a  matter  of 
business.  I  understood  from  him  that  she 
either  wanted  to  lease  or  give  him  the  seven 
acres  next  to  his  dwelling  house.  When  I 
arrived  at  her  house,  she  was  in  the  same 
listless  condition  of  apparent  unconcern  as 
on  previous  visits."  We  quote  from  his  testi- 
mony as  follows:  "Q.  Who  furnished  you 
with  the  description  of  the  land?  A.  I  had  it 
as  administrator  of  the  estate.  Q.  From 
whom  did  you  learn  just  what  land  was  to  be 
put  in  this  deed — from  her?  A.  No,  sir;  she 
only  said  she  wanted  to  give  Walter  tliat 
7  acres,  and  the  40  acres  with  the  branch 
running  through  it — that  Walter  wanted  It 
for  a  hog  pasture.  Q.  Did  you  have  to  make 
any  effort  to  arouse  her  when  you  went  to 
execute  this  deed?  A.  ITes,  sir;  she  seemed 
to  be  drowsy  and  didn't  pay  any  attention  to 
my  coming  In.  She  was  not  asleep,  just 
sitting  down  tn  the  room,  and  I  told  her  what 
I  had  come  for,  that  Walter  asked  me  to 
come,  that  she  said  she  wanted  to  give  him 
(Walter)  that  7  acres  and  the  40  acres;  and 
I  Bald:  'Now,  Mrs.  Boiling,  do  you  want  to 
give  it  to  him?'  Because  I  was  surprised. 
'Yes,'  she  said,  she  wanted  to  give  it  to  him 
for  a  hog  pasture,  and  she  wanted  the  deed 
made  out  that  way." 

The  land  is  in  cultivation,  and  Walter 
Boiling  has  not  used  It  as  a  hog  pasture. 
The  47  acres  is  worth  $2,800  or  $3,000.  The 
40  acres  is  worth  at  least  $50  per  acre,  $2,000, 
and  the  7  acres  at  least  $800,  if  not  more. 
"After  I  delivered  the  deed  to  Walter,  he 
told  me  there  was  no  use  saying  anything 
to  the  other  heirs  about  it,  as  they  would 
object,  and  I  replied,  'Certainly  not'  Short- 
ly after  this  I  learned  that  the  other  chil- 
dren were  not  satisfied  with  this  transac- 
tion. In  my  subsequent  visits  to  Mrs.  Boil- 
ing I  was  not  able  to  engage  her  in  an  in- 
telligent conversation  except  for  a  short  time. 
She  would  speak  a  few  sentences,  and  then  | 


she  would  go  off  on  something  dse.    Her 
mind  would  drift  off.     She  was  stupid  and 
drowsy,  and,  after  answering  a  sentence  or 
twa  Intelligently,  she  would  say  something 
entirely  foreign  to  what  I  was  trying  to  get 
her  to  talk  about"     Jones  farther  stated 
that  from  his  observation  and  conversations 
with  Mrs.  Boiling  and  the  condition  he  found 
her  In  visits  shortly  after  the  deed  was  ex- 
ecuted that  he  does  not  now  think  she  had 
sufficient  mental  capacity  to  know  what  she 
was  doing,  but  that  he  had  no  thought  of 
that  kind  at  the  time  the  deed  was  executed. 
Walter  Boiling  testified  In  his  own  behalf 
as  follows:   "J.  T.  Jones  was  the  administra- 
tor of  the  estate  of  my  father.     He  was 
selected  to  act  by  myself  and  all  the  heirs. 
The    real   estate    was    divided    into   seveo 
shares,  the  children  taking  a  sliare  each  and 
my  mother  taking  a  child's  part    This  was 
a  court  proceeding  at  the  November  term, 
1907,  of  the  Crawford  circuit  court    From 
Father's  death  until  the  division  of  the  prop- 
erty, my   mother   lived   In  Alma,    adjoining 
her  oldest  daughter,  Mrs.  Cora  Byars.    The 
division  was  a  year  after  my  father's  death. 
In  this  division  Mr.  Jones  represented  all 
of  us.     My  mother  was  at  court  daring  the 
division.    Judge  Evans  examined  her.    Judge 
Evans  asked  her  if  she  wanted  to  take  t 
child's  part.  Instead  of  dower.    From  Novem- 
ber, 1907,  until  the  present  time,  my  mother 
lived  In  Alma  next  to  her  oldest  daughter, 
Mrs.  Cora  Byars.     Florence  Boiling  and  an 
orphan  girl.  Belle  Martin,  lived  with  her. 
The  conversation  Mrs.   Mitchell   speaks  of 
was  In  the  spring  of  1909.    I  fix  It  on  that 
date  because  it  was  in  strawt>err7  time.    At 
that  time  I  didn't  known  my  mother  was 
afflicted.     I  did  think  she  was  sleeping  too 
much.     X   first  learned  of  this  conveyance 
from  J.  T.  Jones  in  the  fall  of  1908.  the  da; 
before  the  deed  was  written  by  Mr.  Jones. 
My  motber  visited  me  frequently,  and  she 
had  been  there  for  some  time  visiting  me, 
and  we  were  sitting  on  my  porch  one  day  be- 
fore this  deed  was  written.     I  asked  her 
would  she  will  to  me  at  her  death  a  seven- 
acre  tract  of  land  with  some  houses  and 
bams  on  this  land  adjoining  my  place  and 
right  close  to  it    I  said  that  as  long  as  she 
and  I  lived  I  didn't  tlilnk  I  would  be  bother- 
ed with  any  one  living  there,  but,  in  case  of 
our  deaths,  there  might  be  some  one  In  these 
houses   that  wouldn't   be  agreeable    to   mj- 
folks.     I   asked   her  those   Identical    words 
sitting  on  my  porch.     She  didn't  say  any- 
thing for  a  minute,  and  finally  she  drew  a 
deep  breath,  and  said,  'I  don't  know,  my  son.' 
Something  like  a  month  or  a  month  and  a 
half  after  that  she  had  been  there  agahi, 
and  I  was  going  to  town,  and  she  said  she 
believed  she  would  go  with  me,  and  I  drove 
her  where  she  lives.    She  got  out  of  the  bag- 
gy, and  started  off,  and  she  says,  'If  yoa  see 
Mr.  Jones  tell  him  to  come  to  the  house,  I 
want  him  to  fix  up  some  papers  for  me.*    IM- 
er  on  the  same  day  I  told  Mr.  Jones  mama 
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wanted  him  to  come  over  to  the  house,  and 
fix  up  some  papers  tor  her,  and  he  said: 
'Walter,  do  you  have  any  Idea  what  kind  of 
papers?'  I  said,  'No;  I  don't  know,  unless  It 
is  a  will  tor  that  seven  acres  of  land.'  And 
he  says:  'All  right,  I'll  see  her  after  awhile.' 
Later  on  the  same  day  he  came  back,  and 
said:  'Walter,  your  mother  doesn't  only 
want  to  will  you  that  7  acres;  she  wants  to 
deed  it  to  you,  and  the  40  acres  in  front  of 
Al  Owens.'  I  said  to  him,  'Air.  Jones,  that 
will  cause  a  racket  with  the  other  children,' 
and  be  said,  'What  if  It  docs?  It's  hers, 
and  she  can  do  as  she  pleas<.-s.'  The  next  day 
he  handed  me  the  deed  for  the  47  acres. 
When  he  gave  me  the  deed,  he  said:  'Your 
mother  said  she  wasn't  going  to  pay  out  on 
that  land  any  longer.  You  wiU  have  to  pay 
the  taxes  now.'  The  deed  was  made  on  the 
11th  of  December,  1908,  and  recorded  on  the 
14tb  of  December,  1908,  and  I  never  heard 
aiiy  trouble  about  mother  until  September 
or  October  following.  I  was  not  present 
when  the  deed  was  drawn.  Mr.  Jones  gave 
me  the  information  before  he  drew  It  as  to 
what  it  would  be,  and  afterwards  gave  me 
the  deed.  There  was  a  new  house  built  on 
the  seven  acres  in  the  summer  of  1908.  Mr. 
Jones  suggested  it  would  be  best  to  build  a 
new  house.  I  have  stated  all  that  I  said  to 
my  mother  about  conveying  the  property. 
The  first  I  knew  of  her  mind  failing  was  in 
the  summer  of  1909."  The  witness  intro- 
duced a  letter  written  on  October  10,  1909, 
to  him  from  his  sister,  Mrs.  Pitcock,  in  Lit- 
tle Rock,  in  which  she  spoke  of  her  mother 
saying  that  she  felt  anxious  about  her  last 
summer,  and  that  she  could  tell  when  she 
was  down  there  that  her  mind  was  failing 
her. 

Mrs.  M.  R.  Spikes  testified:  "I  was  with 
Mrs.  Boiling  and  had  frequent  conversations 
with  her  during  the  year  1908.  I  lived  near 
her.  I  saw  and  talked  with  her  three  times 
about  buying  some  land.  The  deed  was 
made  to  us  for  the  land  on  November  9,  1908. 
I  saw  and  talked  with  her  on  the  streets 
after  that  during  the  year.  I  did  not  dis- 
cover anything  different  in  her  mental  con- 
dition from  what  it  had  always  been.  I 
had  frequent  conversations  with  her.  I 
never  noticed  anything  incoherent  about  her 
talk.  She  seemed  to  understand  fully  about 
her  business  affairs,  and  I  think  she  was 
perfectly  sane." 

C.  B.  Fontaine  testified:  "I  knew  Mrs. 
Carrie  Boiling  in  1907,  1908.  1909,  and  lived 
close  to  her  in  the  fall  of  1908.  About  the 
1st  of  December  I  borrowed  $125  from  her. 
I  think  she  understood  the  transaction  thor- 
oughly. She  appeared  to  want  the  interest 
I  saw  her  frequently,  and  heard  her  talk. 
The  state  of  her  mind  had  never  been  ques- 
tioned until  after  I  got  the  money  from  her. 
When  my  note  to  her  came  due^  I  paid  it 
off." 


J.  D.  Kagy  testified:  "I  have  known  Mrs. 
Carrie  Boiling  for  12  or  15  years.  She  lias 
done  business  with  the  bank  of  which  I  am 
assistant  cashier  for  the  last  two  or  three 
years.  1  talked  with  her,  and  waited  on  her 
at  the  bank.  I  took  her  acknowledgment  to 
the  deed  to  Mrs.  Spikes,  and  talked  with  her 
at  the  time.  Her  conduct  was  normal  and 
natural.  I  noticed  no  incoherendes  or  dis- 
connectedness in  her  conversation.  She  seem- 
ed to  understand  the  transaction.  Since  that 
time  I  have  seen  her  and  waited  on  her  and 
had  conversations  with  her.  I  think  she 
was  sane  in  December,  1908." 

Dr.  R.  W.  Rives  tesUfled:  "I  think  Mrs. 
Boiling's  mental  condition  was  good  up  to 
June,  1909.  If  a  person  goes  about  their  dai- 
ly duties  as  they  have  always  done,  talks  in- 
telligently and  coherently  with  the  people 
whom  they  meet,  carries  on  business  trans- 
actions in  the  same  manner  In  which  they 
have  always  performed  them,  and  are  not 
disconnected  in  conversation,  I  would  say 
that  such  a  person  was  sane.  A  person  who 
was  In  this  condition  in  the  spring  of  1909 
I  think  would  be  able  to  know  and  under- 
stand the  nature  of  ordinary  transactions  in 
December,  1908.  At  the  time  I  transacted 
business  with  Mrs.  Boiling,  I  thought  she 
was  all  right.  Of  course,  I  only  saw  her  a 
few  times  during  1008,  and  not  more  than 
15  minutes  at  a  time,  and,  as  far  as  I  could 
see,  she  was  all  right  I  first  detected  in- 
dications of  mental  unsoundness  in  June, 
1909.  She  was  suffering  with  what  Is  known 
as  'senile  dementia.'  Up  to  June,  1909,  if 
there  had  been  anything  wrong  with  her,  I 
didn't  see  it  I  don't  say  there  wasn't,  how- 
ever, in  visiting  the  family  as  a  ph>-slcian, 
if  there  had  been  anything  wrong  with  her 
mental  condition,  it  might  have  escaped  my 
attention,  but  I  think  I  would  have  noticed 
It." 

Dr.  Q.  R.  Galloway:  "I  am  38  years  of  age. 
Live  in  Alma.  Physician  by  occupation.  I 
am  acquainted  with  Mrs.  Boiling.  Livea 
right  across  the  street  from  her  three  or  xour 
years,  and  during  that  time  saw  her  fre- 
quently. Talked  with  her  to  some  extent 
and  had  an  opportunity  of.  observing  her 
conduct  and  conversation.  I  thought  she 
was  of  sound  mind  two  years  ago.  Took  her 
to  be  a  little  bit  childish  at  times."  Asked 
if  he  thought  from  her  conversation  and  con- 
duct two  years  ago  she  understood  the  na- 
ture of  transactions  she  would  have  from- 
day  to  day,  and  he  answered  he  was  not 
closely  associated  with  her  in  business 
enough  to  know.  "She  seemed  to  know  what 
she  was  talking  about  and  could  carry  on 
an  ordinary  conversation.  I  saw  no  indica- 
tions of  unsoundness  of  mind,  but  thought 
she  was  a  little  childish." 

G.  M.  Adams  testified:  "In  the  fall  of 
1908  I  bought  some  corn  from  Mrs.  Boiling. 
I  think  she  understood  tlie  nature  of  the 
transaction,  and  was  unusually  sharp  In  a 
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trade.  I  have  known  her  for  20  years,  and 
during  the  times  I  was  with  her  In  regard  to 
buying  the  corn  I  did  not  notice  anything  pe- 
culiar about  her." 

J.  H.  McGehee  and  his  clerk,  Miss  Bobble 
Day,  testified  that  Mrs.  Carrie  Boiling  was 
a  customer  at  the  store,  and  would  come  in 
the  store  and  do  her  own  buying.  They 
stated  they  have  known  Mrs.  Boiling  for 
years,  and  that  she  transacted  business  in 
an  intelligent  way;  that  they  never  no- 
ticed anything  different  from  the  way  she 
transacted  business  in  1908  to  that  in  prior 
years.  When  she  came  in  to  settle  her  ac- 
count, U  she  did  not  have  the  money,  she 
would  go  to  the  bank  and  get  It 

Miss  Julia  Watson  and  Miss  Fannie  Smith 
b'oth  testified  that  they  were  well  acquainted 
^vltb  Mrs.  Carrie  Boiling,  and  that  they 
never  noticed  any  change  in  her  mental  con- 
dition; that  her  conversation  was  clear,  con- 
nected, and  sensible;  and  that  she  seemed  to 
understand  perfectly  what  was  said  to  her. 

After  hearing  the  testimony  and  the  argu- 
ment of  counsel,  the  chancellor  found  in  fa- 
vor of  the  defendant,  Walter  E.  Boiling,  and 
entered  a  decree  accordingly.  The  case  is 
here  on  appeal. 

J.  H.  Harrod  and  S.  R.  Chew,  for  appel- 
lants. C.  A.  Starblrd  and  Winchester  & 
ilurtin,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  was  conceded  In  the  court  below,  and  it  Is 
conceded  here  by  counsel  for  the  plaintiffs, 
that  there  is  no  evidence  of  fraud  or  undue 
influence.  The  deed  is  sought  to  be  set  aside 
solely  on  the  ground  of  the  mental  incapac- 
ity of  the  grantor. 

[1,2]  The  law  is  well  settled  that,  In  the 
absence  of  fraud  or  undue  influence,  mere 
weakness  of  mind  resulting  from  old  age  Is 
no  ground  for  setting  aside  a  deed,  provided 
the  grantor  was  capable  of  understanding 
the  nature  and  effect  'of  the  particular  act 
In  which  he  participated.  Applying  the  rule 
to  the  case  before  us,  the  question  is.  Did 
Mrs.  Carrie  Boiling,  when  she  executed  the 
deed  to  her  son  on  the  11th  day  of  December, 
1908,  know  and  understand  the  nature  and 
effect  of  her  act?  If  the  question  is  answer- 
ed in  the  afllrmatlve,  the  deed  is  valid;  for 
there  is  no  taint  or  savor  of  mental  unsound- 
ness imputed  to  her,  except  that  which  may 
result  from  old  age. 

The  testimony  in  the  case  Is  very  volumi- 
nous. The  witnesses  were  examined  at  length, 
and  were  questioned  as  to  their  knowledge 
and  means  of  knowledge  of  the  mental  capac- 
ity or  incapacity  of  Mrs.  Boiling.  Each  wit- 
ness was  required  to  state  the  particular 
facts  that  caused  him  to  form  an  opinion  as 
to  her  mental  condition. 

Hence  it  will  be  readily  seen  that  It  was 
impracticable  for  us  In  our  statement  of  the 
case  to  do  more  than  give  the  substance  of 
the  testimony.    In  weighing  the  evidence,  the 


bias  and  Interest  of  the  witnesses  and  tbeli 
means  and  opportunities  of  knowing  the  mat- 
ters about  which  they  testified  miist  all  b« 
considered.    The  testimony  of  eadi  witness 
must  be  read  In  the  light  of  the  other  evi- 
dence.   It  is  conceded  that  Mrs.  Boiling  bad 
become  mentally  Incapacitated  to  attend  to 
her  affairs  in  June,  1909,  and  the  defendant 
himself  admits  that  he  noticed  that  his  moth- 
er's mind  was  falling  In  the  spring  of  1909. 
So,  to  use  a  familiar  quotation,   "Here  we 
see  the  circle  of  life  closing  In  upon  itself, 
ending  where  It  began."    While  this  is  con- 
ceded by  counsel  for  the  defendant,  it  is 
their  contention  tliat  Mrs.  BolUng  understood 
perfectly    well    the    particular    transaction, 
which  is  the  subject  of  this  lawsuit    The 
defendant   testifies   that   she   understood  it, 
and   says    that    Mrs.    Mitchell   Is   mistaken 
when  she  says  that  he  agreed  with  her  that 
his  mother's  mind  was  falling  in  the  fail  o( 
1908.     He  remembers  the  conversation,  but 
gives  the  time  as  the  spring  of  1909.    Dr. 
Rives,  the  family  physician  of  Mrs.  Boiling, 
testifies  that  he  saw  no  evidence  of  mental 
Incapacity  in  her  until  June,  1909 ;   that  in 
visiting  the  family  as  a  physician,  if  there 
had  been  anything  wrong  with  her  mental 
condition,  it  might  have  escaped  his  atten- 
tion, but  he  thinks  he  would  have  noticed  it 
He  says  that  he  only  saw  her  a  few  times  dur- 
ing 1908,  and  then  not  more  than  15  minates 
at  a  time.    Dr.  Galloway,  a  neighbor  of  Mrs. 
Boiling,  also  testified  that  he  did  not  think 
she  was  incapacitated  to  transact  busine^ 
in  December,  1908.     It  will  be  noted,  how- 
ever, that  both  these  witnesses  were  with  her 
only  for  a  short  time  at  each  meeting,  and 
only  met  her  casually  at  Infrequent  intervals. 
Other  witnesses  who  had  business  transac- 
tions with  her  In  the  faU  of  1908  testify  that 
she  understood   thoronghly   what  she   was 
doing,  and  that  they  considered  her  mind  as 
strong  as  it  was  before  her  mental  capacity 
had  l>een  questioned.    None  of  these  transac- 
tions, however,  were  of  any  particular  mo- 
ment, except  the  sale  of  a  tract  of  land  for 
$400,  and  the  evidence  shows  that  this  was 
well   worth  $600.     Cipposed  to   this   Is  the 
testimony  of  all  Mrs.  Boiling's  children,  ex- 
cept the  defendant,  to  the  effect  that  she  had 
lost  control  of  her  kidneys  and  to  a  great  ex- 
tent of  her  l)owle8,  and  slept  nearly  all  the 
time,  having  to  be  aroused  when  anything 
was  said  to  her.     They  say  this  condition 
existed  during  the  summer  and  fall  of  190S. 
This  testimony  is  not  denied,  and  Indicates 
a  form  of  mental  tmsoundness  called  "senue 
dementia,"  and  it  is  characterized  by  a  hope- 
less decay  of  the  mental  faculties.     Its  chief 
symptoms  are  bodily  decrepitude  and  loss  of 
memory.     While  the  loss  of  control  of  her 
bodily  organs  by  Mrs.  Boiling,  coupled  with 
the  fact  that  she  slept  most  of  the  time,  is 
not  conclusive  proof  of  her  mental  Incapac- 
ity, yet  It  points  strongly  that  wAy. 
The  i>articular  inquiry,  however.  Is,  Did 
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she  understand  tbe  nature  and  effect  of  ber 
act  when  she  conveyed  the  land  In  contro- 
versy to  ber  son  on  the  lltb  day  of  Decem- 
ber,  1908?     Bearing  In  mind  the  testimony 
already  referred  to  as  to  her  general  mental 
condition,  tve  must  consider  the  state  of  her 
luind  on  the  day  she  executed  the  deed.    It 
will  be  remembered  that  the  defendant  does 
not  claim  to  have  talked  with  her  about  giv- 
ing hira  the  40-acre  tract.     This  tract  was 
in  cultivation,  and  was  worth  $50  per  acre. 
It  does  not  appear  that  the  defendant  is  en- 
gaged in  the  business  of  raising  hogs.    The 
record  affirmatively  shows  that  he  has  not 
used  the  land  in  controversy  for  that  pur- 
pose, yet  Jones  says  that  Mrs.  Boiling  told 
him  when  he  aroused  her  that  Walter  (mean- 
ing the  defendant)  wanted  it  for  a  hog  pas- 
ture,  and  she  wanted  the  deed  made  that 
way.     No  higher  proof  is  needed  to   show 
that  Mrs.  Boiling's  mind  was  as  that  of  a 
little  child  on  this  occasion  than  her  own 
artless  statement  that  Walter  wanted  the 
land  for  a  bog  pasture,  and  that  she  wanted 
the  deed  made  that  way,  when  we  consider 
that  it  was  made  Just  after  she  had  been 
aroused  from  a  condition  of  semistupor  and 
nothing  had  been  said  before,  or  was  said 
at   the   time  to   induce  such   a   remarlc  or 
train  of  thought.    It  is  evident  that  her  mind 
was  wandering,  and  that  she  did  not  realize 
and    understand   the  nature   and   effect   of 
what  she  was  doing.    Mr.  Junes  says  that, 
while  he  was  surprised  at  the  time,  he  did 
not  then  attribute  her  peculiar  conduct  to  a 
loss  of  ber  mental  faculties,  but  that  upon 
a  subsequent  visit  a  few  weeks  later  when 
her   mental  condition  had  been   called  into 
question  he  observed  her  more  closely,  and 
saw    that  her  mind  -nas  lost.     He  tried  to 
engage  her  in   conversation,   but   says  that 
after  a  few  sentences  she  would  drift  off 
iuto  matters  entirely  foreign  to  what  he  was 
trying  to  get  her  to  talk  about.     He  says 
that   his    subsequent   visits   have   couvlnced 
him   that   Mrs.   Boiling  did  not  understand 
what  she  was  doing  when  she  executed  the 
deed  in  question.    Mr.  Jones  had  the  confi- 
dence of  all  parties  concerned  lu  this  lawsuit 
lie  is  not  interested  in  the  result  of  the  liti- 
gation.   He  had  attended  to  all  the  Impor- 
tant business  affairs  of  Mrs.  Boiling  since 
ber  husband's  death.    His  testimony  that  on 
subsequent  visits  to  Mrs.  Boiling  made  a  few 
weeks  after  the  deed  was  executed  he-  found 
that  she  could  not  talk  in  an  intelligent  man- 
ner is  not  contradicted.    We  think  his  testi- 
mony as  to  what  took  place  on  the  occasion 
the  deed  was  executed  and  on  his  subsequent 
visits  shortly  afterwards,  when  considered  In 
connection  with  the  fact  that  Mrs.  Boiling 
had  lost  control  of  the  organs  of  her  body, 
and  slept  most  of  the  time,  shows  plainly 
that  she  did  not  know  and  understand  the 


nature  and  effect  of  her  act  In  executing  tbe 
deed  to  her  son. 

No  useful  purpose  can  be  served  by  an  ex- 
tended discussion  of  the  evidence.  It  Is 
sufficient  to  say  that  we  have  read  tbe  rec- 
ord and  carefully  considered  the  testimony; 
and  have  reached  the  conclusion  that  tbe 
finding  of  the  chancellor  was  against  the 
clear  preponderance  of  the  testimony. 

The  decree  will,  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  decree  in  accordance  with  the  opinion. 


BCANSAS  CITY  SOUTHERN  RT.  CO.  t. 
WORTHINGTON. 

(Supreme  Court  of  Arkansas.    Nov.  20,  1911.) 

1.  Cabbiebs  (§  303*)— Cabbiage  of  Passen- 
GEBs— Duty  to  Stop  Tbains  at  Stations. 

A  carrier  of  passengers  'must  stop  its 
trains  at  stations  it  has  designated  as  places 
for  stopping,  and  there  remain  for  a  suracient 
time  to  permit  passengers  by  ordinary  diligence 
to  alight  in  safety. 

lEd.  Note.— For  other  cases,   see  Carriers, 
Cent.  Dig.  |  1224;  Dec  Dig.  §  303.»] 

2.  Cabbiebs  ({  303*)— Cabbiage  or  Passen- 
gers—Obligation OF  Cabbies. 

A  carrier  carrying  passengers  on  passen- 
ger or  mixed  trains,  without  making  any  dis- 
tinction between  them,  either  by  its  rules  or 
custom,  must  stop  either  class  of  trains  at  the 
usual  stopping  place  long  enough  to  permit  its 
passengers  to  aught  in  safety;  and  a  passenger 
on  a  mixed  train,  in  the  absence  of  an}'  dis- 
tinction between  passenger  and  mixed  trains, 
may  act  on  the  belief  that  the  carrier  will  stop 
its  train  at  a  usual  stopping  place  to  permit 
him  to  alight. 

[Ed.   Note.— For   other  cases,    see   Carriers, 
Cent  Dig.  i  1224;  Dec.  Dig.  I  803.*] 

3.  Cabbiebs  (|  347*)— Injubies  to  Passen- 
OEBs— Contbibutobt  Neglioencx  —  Ques- 
tion fob  Jubt. 

Where  a  freight  train  carrying  passengers 
Blackened  its  speed  and  approached  slowly  the 
platform  at  a  station  where  it  was  required  to 
stop  to  permit  a  passenger  to  alight,  the  pas- 
senger could  act  on  the  belief  that  the  train 
would  stop;  and  whether  he  acted  with  ordi- 
nary prudence  when  he  left  the  caboose  and 
proceeded  to  the  stepi  thereof  preparatory  to 
aUghting  was  for  the  jury. 

[Ed.    Note. — For   other  cases,   see   Carriers, 
Cent  Dig.  |  1392;   Dec.  Dig.  §  347.*] 

4.  Cabbiebs  (§  347*)— Injubies  to  Passen- 
OEBs — Contbibutobt  Negligence  —  Ques- 
tion FOB  JUBT. 

Whether  a  passenger,  injured  while  alight- 
ing from  a  slowly  moving  freight  train  on  dis- 
covering that  the  train  would  not  stop  at  his 
station,  was  guilt]^  of  contributory  negligence 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For   other   cases,   see   Carriers, 
Cent  Dig.  |  1392;    Dec.  Dig.  §  347.*] 

5.  Cabbiebs  ^^  305*) -Injubies  to  Passen- 
OEBS— Pboxucate  Cause. 

Where  a  freight  train  carrying  passengers 
slowed  down  as  if  to  stop  at  a  station  where 
it  was  required  to  stop  to  permit  a  passenger 
to  alight,  and  the  passenger  left  the  caboose 
and  proceeded  to  the  steps  preparatory  to 
alighting,  and  on  discovering  that  the  train 
would  not  stop  attempted  to  alight,  and  was 
injured,  if,  as  matter  of  law,  he  in  acting  as 
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he  did  waa  not  gailty  of  contributory  negli- 
gence,  the  failure  to  stop  the  train  at  the  ata- 
lion  waa  the  proximate  cause  of  the  injury; 
the  act  of  the  passenger  In  alighting  bein^  only 
an  incidental  cause  contributing  to  the  injury 
induced  by  the  carrier's  negligent  failure  to 
stop. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1246;  Dec.  Dig.  S  305.*] 

6.  Carbieks   (§  333*)— Injubies  to  Passen- 

OEBS — CONTBIBDIOBT   NEOUGENCE. 

A  passenger  attempting  to  alight  from  a 
train  while  it  is  passing  a  station  where  it 
should  stop  to  permit  him  to  alight  is  not,  as 
a  matter  of  law,  guilty  of  negligence,  unless 
the  attending  circumstances  show  so  clearly 
that  he  acted  recklessly  and  imprudently  that 
reasonable  minds  would  not  arrive  at  any  other 
conclusion;  but  otherwise  it  is  a  question  for 
the  jury,  since  failure  to  stop  the  train  at  a 
station  docs  not  justify  a  passenger  in  attempt- 
ing to  alight  under  circumstances  obviously 
hazardous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $  1392;  Dec.  Dig.  g  333.*] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Polk  County; 
J.  T.  Cowling,  Judge. 

Action  by  W.  A.  Worthlngton  against  the 
Kansas  City  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AfBrmed. 

Read  &  McDonongh,  for  appellant  J.  I. 
Alley,  for  appellee. 

FRATJBNTHAI/,  J.  This  was  an  action 
Instituted  by  W.  A.  Worthlngton,  the  plain- 
tiff below,  to  recover  damages  for  injuries 
which  he  alleged  he  received  whUe  attemp- 
ting to  alight  as  a  passenger  from  one  of 
defendant's  trains.  On  November  25,  1910, 
the  plaintiff  became  a  passenger  on  one  of 
defendant's  local  freight  trains  from  Mena 
to  Cove.  It  appears  that  Cove  was  a  sta- 
tion on  defendant's  railroad,  and  that  de- 
fendant carried  passengers  on  its  local  freight 
trains,  and  stopped  such  trains  at  said  sta- 
tion when  having  passengers  for  that  place. 
Upon  entering  the  caboose  of  the  train  at 
Mena,  the  plaintiff  notified  the  conductor 
that  he  desired  to  be  carried  to  Cove,  and 
paid  his  fare  to  that  Nation.  Before  arriv- 
ing at  that  station,  one  of  the  brakemeu 
went  to  the  engineer  and  notified  him  that 
they  bad  a  passenger  for  Cove,  and  to  stop 
the  train  there. 

Plaintiff  was  a  resident  of  Cove,  and  was 
well  acquainted  with  the  location  of  the  de- 
pot platform  and  the  general  condition  of  the 
track  at  that  place.  When  the  train  ap- 
proached Cove,  Its  speed  was  slackened  until 
it  was  going  at  the  rate  of  probably  from 
three  to  four  miles  per  hour  as  It  passed  the 
depot  platform.  In  the  meanwhile,  as  the 
train  approached  the  platform,  the  plaintiff 
left  his  seat  and  went  to  the  rear  of  the  ca- 
boose preparatory  to  leaving  the  car.  The 
train  did  not  stop  at  the  depot  platform, 
but  was  going  slowly  past  it,  and  the  plain- 


tiff, fearing  that  It  would  not  stop,  but  would 
carry  him  past  his  destination,  attempted 
to  alight  from  the  train,  and  in  doing  so  was 
thrown  to  the  ground  with  such  force  that 
be  was  severely  and  painfully  injured. 

The  testimony  tended  to  prove  that  as  the 
train  was  passing  the  depot  platform  it  was 
going  at  such  a  slow  rate  of  speed  that  one 
might  have  left  it  with  safety.  All  o(  the 
employ&s  of  the  defendant  upon  the  train 
testified  to  this.  One  of  the  brakemeo  was 
asked:  "Q.  The  train  was  going  sufflclentl.v 
slow  for  a  man  to  get  off  without  injury? 
A.  Yes,  sir;  I  hare  got  off  lots  of  times  that 
slow." 

The  testimony  tended  further  to  prove 
that  just  about  or  after  the  train  had  pass- 
ed the  platform  the  conductor  looked  for 
the  plaintiff,  and,  not  seeing  tiim,  and  ob- 
serving that  the  train  had  passed  the  depot 
platform  so  slowly,  he  thought  that  he  had 
alighted  from  the  caboose  in  safety,  and 
thereupon  he  gave  a  signal  to  the  engineer 
not  to  stop,  but  to  go  on,  and  the  train  in- 
creased its  speed,  and  it  did  not  stop  at  all 
The  evidence  shows  that  it  was  dark  wheu 
the  plaintiff  attempted  to  alight  from  the 
train;  but  It  also  shows  that  the  plaintiff 
was  well  acquainted  with  the  platform  and 
surrounding  conditions  at  that  place;  that 
he  was  active  In  his  movements,  and  was  ac- 
customed to  alight  from  trains. 

Upon  the  trial  of  the  case,  a  verdict  was 
returned  in  favor  of  plaintiff,  and  the  rail- 
way company  has  appealed. 

It  is  contended  by  counsel  for  defendant 
that  according  to  the  testimony  most  favora- 
ble to  the  cause  of  plaintiff  the  court  should 
have  directed  a  verdict  against  his  right  to 
recover.  It  is  urged  that  the  defendant  un- 
der this  testimony  was  not  liable  for  plain- 
tiff's injury,  because  the  failure  to  stop  tb« 
train  at  the  station  was  not  the  proximate 
cause  thereof,  which,  it  is  claimed,  was  sole- 
ly the  result  of  his  leaving  the  train  while 
it  was  in  motion.  It  is  also  urged  that 
according  to  the  testimony  the  plaintiff  was 
guilty  of  contributory  negligence  in  going  to 
the  steps  of  the  caboose  and  attempting  to 
alight  therefrom  while  the  train  was  in  mo- 
tion, or  that  he  thereby  voluntarily  assumed 
the  risk  of  any  Injury  resulting  therefrom. 

[1]  It  Is  well  settled,  we  think,  that  It  is 
the  duty  of  a  railroad  company  as  a  carrier 
of  passengers  to  stop  Its  trains  at  a  statloo 
which;  by  Its  regulations,  it  has  designated 
as  a  place  for  stopping,  and  to  there  remain 
for  a  snfiicleut  time  to  permit.  Its  passengers. 
In  the  exercise  of  ordinary  diligence  and 
care,  to  safely  leave  its  trains.  Tlie  passen- 
ger must  not  only  be  carried  properly  and 
safely,  but  he  must  be  carried  to  the  end  of 
his  journey  for  which  he  has  paid  his  tare: 
and  he  must  be  put  down  at  the  usual  stop- 
ping place  at  the  end  of  such  journey. 
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[2]  Unless  the  proof  shows  that,  according 
to  the  regulations  of  the  company,  or  a  cus- 
tom in  handling  trains,  a  distinction  Is  made 
between  trains  exclusively  employed  In  car- 
rying passengers  and  those  engaged  In  carry- 
ing freight  and  passengers,  It  is  the  duty  of 
a  railroad  company  to  transport  the  passen- 
ger on  either  kind  of  train  to  the  usual  stop- 
ping place,  and  there  stop  Its  trains  and 
permit  the  passenger  to  alight  therefrom. 
2  Hutchinson  on  Carriers  (3d  Ed.)  §  1117. 

[3]  In  the  case  at  bar,  there  is  no  evidence 
that  any  distinction  was  made  In  this  re- 
gard by  any  rale,  regulation,  or  custom  of 
defendant  between  the  two  Iclnds  of  trains. 
The  plaintiff  had  the  right  to  act  upon  the 
belief  and  assumption  that  the  defendant 
would  stop  its  train  at  the  usual  stopping 
place  at  Cove,  so  that  he  could  there  alight. 
When  the  train  slackened  Its  speed  and  ap- 
proached the  platform  slowly,  the  plaintiff 
was  therefore  warranted  In  the  belief  that 
it  was  about  to  and  woald  stop  there,  and 
was  Justified  in  acting  upon  that  belief.  It 
then  became  a  question  for  the  Jury  to  say 
whether  or  not  the  plaintiff  acted  with  ordi- 
nary prudence  when  he  left  the  caboose  and 
proceeded  to  the  steps  thereof  preparatory 
to  alighting. 

It  Is  contended  that  the  plaintiff  was 
guilty  of  an  act  of  negligence  contributing  to 
his  Injury  by  going  upon  the  steps  of  the  ca- 
boose while  the  train  was  still  tn  motion,  and 
before  it  had  actually  stopped;  and  to  sus- 
tain this  contention  we  are  cited  to  the  cases 
of  St.  L..,  I.  M.  &  S.  R.  Co.  V.  Bush,  86  Ark. 
325,  111  S.  W.  263,  and  C,  R.  I.  &  Pac.  R. 
Co.  V.  Claunts,  138  S.  W.  332.  But  we  do 
not  think  that  the  principle  advanced  in 
those  cases  Is  applicable  to  the  facts  of  this 
case.  In  those  cases  the  train  had  not  stop- 
ped at  the  station,  and  the  passenger  was 
not  notified  or  Informed  that  the  train  would 
stop  at  the  station.  On  the  contrary,  the 
passenger  knew  that  the  train  would  not 
stop,  and  took  his  position  apon  tlie  steps  of 
the  coach  without  direction  from  any  em- 
ploy6  of  the  carrier,  and  without  any  right 
to  believe  or  assume  that  the  train  would 
stop.  In  those  cases  the  passenger,  while 
at  a  place  where  he  had  no  right  to  be,  and 
without  the  knowledge  of  the  carrier's  em- 
ployes of  his  position,  was  thrown  from  the 
train  by  the  sudden  Increase  in  the  move- 
ment thereof.  It  was  there  held  that  the 
train  operators  had  a  right  to  assume  that 
the  passenger  was  in  his  place  in  the  coach, 
and  could  move  the  train  as  they  saw  prop- 
er, as  long  as  such  movement  was  not  calcu- 
lated to  injure  passengers  who  were  in  snch 
places  as  would  naturally  be  expected  of 
careful  passengers. 

[4]  In  the  case  at  bar,  according  to  the 
regulations  of  the  defendant,  the  train  should 
have  stopped  at  this  station,  and  plaintiff 
had  a  right  to  assume,  when  It  slackened  its 
speed  and  slowly  approached  the  station,  that 


the  train  would  stop  at  that  place.  This 
was  the  place  to  which  the  defendant  had 
agreed  to  carry  him  and  put  him  down;  and 
It  cannot  be  said,  as  a  matter  of  law,  under 
these  circumstances,  that  the  plaintiff  was 
negligent  in  going  to  the  stei>s  of  the  caboose 
preparatory  to  alighting  from  the  train.  At 
the  time  he  attempted  to  alight,  the  train 
was  moving  slowly;  but  it  was  passing  the 
depot  platform,  and  did  not  stop.  Under  the 
circumstances,  the  jury  may  well  have  been 
warranted  In  finding  that  the  plaintiff,  after 
he  had  reached  the  steps  of  the  caboose,  be- 
lieved, and  was  Justified  In  believing,  that 
the  train  was  not  going  to  stop  at  the  sta- 
tion, but  would  carry  him  past  his  destina- 
tion. An  emergency  was  thus  presented,  and 
a  necessity  for  sudden  action  placed  upon  the 
plaintiff.  This  was  caused  by  the  negligence 
of  the  defendant  in  falling  to  stop  its  train 
at  the  station.  The  plaintiff,  by  this  act  of 
negligence  on  the  part  of  the  defendant,  was 
either  required  to  undergo  the  Inconvenience 
and  annoyance  of  being  carried  past  his  sta- 
tion If  he  remained  upon  the  train,  or  to 
leave  the  train  whUe  stUl  In  motion. 

[5]  If,  as  a*  matter  of  law,  he  was  not 
guilty  of  contributory  negligence  in  leaving 
the  moving  train  under  the  circumstances  of 
this  case,  then  the  Injury  which  he  sustained 
was  due  to  the  sole  negligence  of  the  defend- 
ant In  falling  to  stop  Its  train,  which  was  the 
proximate  cause  thereof.  The  immediate  ef- 
ficient cause  of  the  plaintiff  attempting  to 
leave  the  train  was  the  omission  of  the  de- 
fendant to  stop  Its  train,  and  Its  act  In  pass- 
ing the  station;  this  created  a  situation  that 
necessitated  immediate  action  on  plaintiff's 
part.  The  act  of  plaintiff  In  alighting  from 
the  train  was  only  an  incidental  canse  con- 
tributing to  the  Injury,  which  was  Induced 
by  the  defendant's  negligent  failure  to  stop 
Its  train.  If  In  thus  acting  the  plaintiff  wag 
negligent,  be  would  then,  and  only  then,  be 
precluded  from  a  recovery  because  of  his 
contributory  negligence.  L.  R.  &  Ft.  S.  Ry. 
Co.  V.  Atkins,  46  Ark.  423;  3  Hutchinson  on 
Carriers  (3d  Ed.)  f  1430;  29  Cyc.  500. 

[8]  The  question  as  to  whether  or  not  a 
passenger  is  guilty,  as  a  matter  of  law,  of 
contributory  negligence,  precluding  a  recov- 
ery, for  an  injury  sustained  by  attempting  to 
alight  from  a  train  while  moving  past  the 
station  at  which  It  should  stop  to  enable  him 
to  alight  has  been  decided  differently  by  dif- 
ferent courts.  This  court  has  steadUy  adher- 
ed to  the  view  that  the  attempt  of  a  passen- 
ger to  alight  from  the  train  whUe  It  is  pass- 
ing the  place  where  it  should  stop  to  permit 
him  to  leave  It  will  not,  as  a  matter  of  law, 
be  deemed  an  act  of  negligence  upon  his  part, 
unless  the  attending  circumstances  show  so 
clearly  that  he  acted  recklessly  and  impru- 
dently that  reasonable  minds  could  fairly  ar- 
rive at  no  other  conclusion.  Otherwise  it 
becomes  a  question  for  a  jury  to  determine 
whether  or  not  such  attempt  to  leave  the 
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train  while  in  motion  Is  one  of  negligence. 

In  the  case  of  L.  R.  &  Ft.  S.  R.  Co.  v.  At- 
kins, supra,  it  was  held  that  it  was  not  negli- 
gence per  se  for  a  passenger  to  leave  a  mov- 
ing train. 

In  the  case  of  St.  L.,  I.  M.  &  S.  R.  Co.  v. 
Cantrell,  37  Ark.  526,  40  Am.  Rep.  105,  this 
court  said:  "It  may,  as  a  general  proposi- 
tion, be  said  that  it  is  imprudent  or  a  want 
of  ordinary  care  to  alight  from  a  train  while 
it  is  in  motion;  hut  whether  it  was  so  in  a 
particular  case  must  depend  upon  the  circum- 
stances under  which  the  attempt  was  made. 
It  would  not  be  so  if  the  train  was  moving 
so  slowly  that  no  damage  could  be  reasonably 
apprehended." 

In  the  case  of  Railway  Co.  v.  Tankersley, 
54  Ark.  25,  14  S.  W.  1099,  the  court,  speaking 
through  Mr.  Justice  Hemingway,  said:  "If 
it  would  seem  to  a  person  of  ordinary  pru- 
dence and  caution  to  be  safe  to  step  off,  con- 
sidering the  train's  si>eed,  the  situation  at 
the  place  of  alighting,  the  opportunity  to  see 
where  the  step  was  made,  and  the  activity 
of  the  i)erson  making  it,  and  all  other  cir- 
cumstances reasonably  affectfng  the  safety 
of  the  attempt,  it  could  not  be  deemed  neg- 
ligence In  the  plaintiff  to  do  it."  M.  &  L. 
Ry.  Co.  V.  Strlngfellow,  44  Ark.  322,  51  Am. 
Rep.  5f»8;  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Rosen- 
berry,  4o  Ark.  250;  St.  L.,  etc..  R.  Co.  v.  Per- 
son,  49  Ark.  184,  4  S.  W.  755;  St.  L.,  I.  M. 
&  S."  R.  Co.  V.  Leamons,  82  Ark.  504,  102  S. 
W.  363;  Ark.  Cent.  Ry.  Co.  v.  Bennett,  82 
Ark.  393,  102  S.  W.  198;  St  L.,  I.  M.  &  S. 
R.  Co.  V.  Rush,  supra;  C,  R.  I.  &  Pac.  R. 
Co.  V.  Clauuts,  supra;  3  Thompson  on  Neg- 
ligence, {  3055;  3  Hutchinson  on  Carriers 
(3d  Ed.)  I  1179. 

The  failure  to  stop  a  train  at  a  station 
will  not  justify  a  passenger  in  attempting  to 
alight  under  circumstances  which  are  obvi- 
ously hazardous.  But  if  the  necessity  of 
leaving  the  train  whUe  in  motion  has  been 
put  upon  the  passenger  by  the  negligence  of 
the  carrier,  by  failing  to  stop  its  train  at  the 
station,  then  contributory  negligence  will  not 
be  imputed  to  the  passenger  from  the  fact  of 
his  attempting  to  alight  from  the  moving 
train,  if,  under  the  circumstances  of  the  case, 
such  act  was  not  a  reckless  or  imprudent 
one.  Under  the  circumstances  of  this  case, 
we  are  of  the  opinion  that  it  was  a  question 
for  a  Jury  to  determine  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negli- 
gence in  attempting  to  leave  the  train  as  he 
did,  while  it  was  in  motion. 

Counsel  for  appellant  have  called  to  our 
attention  a  number  of  assignments  of  error, 
which  they  claim  the  court  made  in  its  rul- 
ings upon  the  instructions.  We  have  examined 
each  of  these  assignments,  and  fall  to  find  that 
any  of  them  is  well  founded.  The  instruc- 
tions which  the  court  gave  are  in  conform- 
ity with  the  above  principles,  which  we  think 


are  applicable  to  the  facts,  and  the  instrao 
tions  cover  correctly  every  issue  that  was 
involved  In  a  fair  determination  of  the  mer- 
its of  this  case.  We  do  not  think  it  would 
serve  any  useful  purpose  to  note  these  as- 
signments in  detail.  By  these  instractions, 
the  case  was  fully  submitted  to  the  Jury  up- 
on the  issues,  first,  as  to  whether  or  not  tlie 
defendant  was  negligent  in  failing  to  stop  its 
train  at  its  station  at  Cove;  and,  second,  as 
to  whether  or  not  plaintiff  was  guUty  of  con- 
tributory negligence  in  going  to  the  steps  of 
the  coach,  and  in  leaving  the  train  while  It 
was  in  motion,  under  the  drcomstances  of 
this  case.  Upon  these  issues  the  Inry  re- 
turned a  verdict  in  favor  of  the  plaintiff, 
and  we  are  of  the  opinion  that  it  Is  sustained 
by  sufficient  evidence. 
The  judgment  is  accordingly  affirmed. 

KIRBY,  J_  dissents. 


ASIIER  ▼.  BYRNES  &  McCAULET. 
(Supreme  Conrt  of  Arkansas.     Dec.  4,  1911.) 

1.  Master  and  Sebvant  (|§  101,  102*)-Ix- 
JTJBIES  TO  Sebvaht— Duties  of  Mastes. 

It  is  the  duty  of  the  master  to  exercise 
ordinary  care  to  provide  his  servants  witli  rea- 
sonably safe  appliances  and  tools. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  178;  Dec.  Dig.  §|  lul, 
102.*] 

2.  Master   and    Servant    (§    124*)— Tools 
AND  Appliances— Inspection. 

A  master  is  bound  to  make  a  reasoDa:>l>- 
inspection  to  discover  defects  in  appliances  uu<l 
tools. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  235-242;  Dec.  Ui?.  I 
124.*] 

8.  Master  and  Servant  (g  226*)— Assvup- 
TioN  OF  Risks— Risks  Assitmed. 

While  a  servant  assumes  the  ordiuary 
risks  and  hazards  incident  to  the  service,  in- 
cluding obvious  dangers  and  those  he  knows  to 
exist  he  does  not  assume  those  arising  from 
the  negligence  of  the  master,  unless  he  is  ac- 
tually aware  of  that  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  anl 
Servant  Cent  Dig.  fi  659-667;  Dec.  Dig.  i 
226.*] 

4.  Master  awd  Servant  (|  235*)— Appliasc- 
Es— Duty  of  Sebvant  to  Inspect. 

A  servant  is  under  no  duty  to  inspect 
tools  and  appliances  furnished  him  by  the  mas- 
ter, for  he  has  a  right  to  assume  that  the  mas- 
ter has  performed  his  duty  in  that  respect 

[Ed.  Note. — For  other  cases,  see  Idaster  and 
Servant,  Cent  Dig.  if  710-722;  Dec.  Dig.  { 
235.*] 

5.  Master  and  Servant  (|  227*) — Injuries 
TO  Servant — Contbibittobt  Neoligesce. 

A  servant  guilty  of  contributory  negligence 
cannot  recover,  though  the  master  was  negU- 
gent 

[EM.  Note. — For  other  cases,  see  Miister  and 
Servant  Cent  Dig.  {  668;  Dec.  Dig.  i  227.*] 

6.  Master  and  Servant  (§  235*)— Injuries 
TO  Servant— CoNTBiBOTOBT  Nbouqence— 
Inspection  of  Appuances. 

Whether  a  servant  was  gtulty  of  negli- 
gence in  working  with   an   appliance    or   tool 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  SariM  ft  Hap'r  IndezM 
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furnished  by  the  master  depends  upon  whether 
the  defect  was  so  open  and  obvions  that  it 
sbonld  have  been  seen  by  him,  and  not  wheth- 
er he  exercised  ordinary  care  to  discover  it. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  717;  Dec.  Dig.  J  236.*] 

7.  Masteb  ard  Skbvart  ({  289*)— Injuries 

TO    SEBVANT— CONTBIBUTOET    NEOLIQENCB— 

Choice  of  Wats. 

Where  there  are  two  ways  in  which  a 
servant  may  perform  his  duties,  and  the  one 
selected  proves  more  dangerous  than  the  oth- 
er, the  servant  cannot  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  but 
the  question  is  for  the  jury  whether  the  way 
adopted  was  reasonably  safe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1119;   Dec.  Dig.  i  289.*] 

Appeal  from  Circuit  Court,  Boone  County; 
George  W.  Keed,  Judge. 

Action  by  J.  D.  Asher  against  Byrnes  & 
McGauley.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Uerersed  and  re- 
manded. 

Guy  li.  Twimble,  G.  J.  Crump,  B.  Q.  Mltcb- 
ell,  and  W.  N.  Ivie,  for  appellant.  J.  Wythe 
Walker,  T.  D.  Wynne,  and  Face  ft  Pace,  for 
appellees. 

FRAUBNTHAL,  J.  This  was  an  action 
Instituted  by  J.  D.  Asher,  tbe  plaintiff  below, 
to  recover  damages  for  a  personal  Injury 
which  be  sustained  while  In  tbe  defendants' 
employment.  The  defendants  resisted  the 
recovery,  cblefiy  upon  tbe  grounds  (1)  that 
tbe  Injury  was  due  to  a  risk  which  tbe  plain- 
tiff bad  assumed;  and  (2)  that  it  was  caus- 
ed by  bis  own  contributory  negligence.  Up- 
on a  trial  of  the  case,  a  yerdlct  was  re- 
turned In  favor  of  tbe  defendants. 

Tbe  defendants  were  contractors,  engaged 
In  constructing  a  courthouse  in  the  town  of 
Harrison,  and  employed  plaintiff  in  July, 
1909,  as  a  laborer  thereon.  In  Sei)tember, 
1009,  be  was  directed  by  tbe  defendants  to 
work  at  a  machine  used  for  the  purpose  of 
mixing  concrete.  It  bad  a  hopper  shaped 
like  a  half  barrel,  through  which  there  pass- 
ed a  rod  or  shaft  upon  which  steel  blades 
were  fastened.  The  machine  was  operated 
by  the  application  of  steam,  which  caused  a 
revolution  of  tbe  blades  by  which  tbe  ce- 
ment, sand,  and  water  were  properly  mixed. 
One  of  tbe  plaintiff's  duties  was  to  clean 
the  machine  by  removing  the  concrete  which 
clung  to  the  blades.  This  was  done  either 
by  pouring  water  down  through  tbe  machine, 
which  would  remove  the  mixture  when  not  too 
hardened,  and  also  by  using  a  steel  chisel  or 
hook  in  knocking  off  such  mixture  when  it 
had  become  inore  hardened  on  the  blades. 

There  was  testimony  adduced  upon  the 
part  of  the  plaintiff  tending  to  prove  that 
the  machine  was  cleaned  by  pouring  water 
into  it  while  It  was  put  slowly  In  motion, 
and  that  the  concrete  dinging  to  the  blades 
•would  be  removed  by  means  of  a  chisel  in- 
serted by  the  hand,  either  In  the  top  or  bot- 


tom of  the  machine.  Tbe  testimony  on  tbe 
part  of  the  defendants  tended,  however,  to 
prove  that  while  the  machine  was  In  motion 
tbe  concrete  dinging  to  the  blades  was  re- 
moved with  an  Iron  hook  or  chisel  used  only 
at  the  bottom  of  the  machine,  and  that  It 
was  only  cleaned  with  a  chisel  Inserted  at 
the  top,  when  tbe  machine  was  at  rest. 

It  appears  that  on  the  afternoon  of  Octo- 
ber 18th  one  of  the  blades  broke,  and.  an- 
other blade  was  put  in  and  attached  to  tbe 
shaft  by  one  of  the  defendants,  and  that 
at  tbe  time  this  repair  was  made  tbe  plain- 
tiff was  not  present.  The  testimony  upon  tbe 
part  of  the  plaintiff  tended  to  prove  that  tbe 
new  blade  thus  put  in  projected  from  the 
shaft  farther  than  the  other  blades,  so  that 
it  extended  nearer  the  outer  portion  of  tbe 
machine  by  a  distance  of  from  1  to  1'/^  Inches. 
Plaintiff  continued  working  at  tbe  machine 
during  the  remainder  of  the  day,  but  did  not 
know  or  observe  that  the  new  blade  extend- 
ed farther  than  tbe  other  blades  toward  the 
outer  part  of  the  machine.  On  the  follow- 
ing morning,  the  plaintiff  endeavored  to  dean 
tbe  machine,  while  it  was  In  motion,  with  a 
steel  chisel.  He  Inserted  the  chisel  with 
bis  right  hand  In  the  upper  portion  of  tbe 
machine,  and  during  the  revolution  of  tbe 
blades  his  band  was  caught  and  mangled,  so 
that  two  of  his  fingers  were  permanently 
injured. 

There  was  a  conflict  In  the  testimony  as 
to  the  cause  of  the  Injury.  Upon  the  part  of 
the  plaintiff,  tbe  testimony  tended  to  prove 
that,  by  reason  of  tbe  new  blade  being  neg- 
ligently fastened  to  the  shaft  In  such  man- 
ner that  It  extended  nearer  to  the  outer  por- 
tion of  the  machine  than  the  other  blades, 
his'  hand  was  thereby  caught  as  tbe  blade 
revolved.  On  tbe  contrary,  the  testimony 
upon  the  iiart  of  the  defendants  tended  to 
prove  that  the  plaintiff  was  wearing  a  glove 
with  a  cuff  attached,  which  was  caught  by 
tHe  blade  as  plaintiff  Inserted  his  band  In 
the  machine,  and  that  this  caused  the  In- 
Jury.  We  are  of  the  opinion  that  there  was 
sufficient  testimony  adduced  upon  either  side 
from  which  the  jury  might  have  been  war- 
ranted in  finding  that  the  injury  was  due 
to  either  of  these  causes. 

There  are  a  number  of  arors  assigned  by 
counsel  for  the  plaintiff  why  the  judgment 
should  be  reversed,  but  we  deem  It  only 
necessary  for  a  proper  determination  of  this 
appeal  to  notice  certain  of  tbe  Instructions 
given,  which,  we  think,  were  so  erroneous 
as  to  require  a  reversal. 

The  court,  at  the  request  of  defendants, 
gave  several  instructions,  by  which  it  charg- 
ed the  jury  in  effect  that  the  plaintiff  could 
not  recover,  even  though  he  was  Injured  by 
reason  of  the  negligence  of  the  defendants 
in  furnishing  a  defective  machine  with 
which  to  work,  if,  by  the  exercise  of  ordi- 
nary care,  he  could  have  discovered  tbe  de- 
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feet  therein.  One  of  these  Instructions  was 
as  follows:  "(9)  The  law  presumes  that 
the  laborer  will  use  ordinary  care  to  protect 
himself  from  receiving  injury  while  at  work, 
and,  although  you  may  believe  that  defend- 
ants failed  to  place  the  blade  in  the  ma- 
chine in  the  proper  manner,  still  if  you  find 
from  a  preponderance  of  the  evidence  that 
the  plaintiff,  by  ordinary  care,  could  have 
discovered  that  the  blade  was  not  properly 
placed,  and  thereby  have  protected  himself 
from  Injury,  your  verdict  will  be  for  the 
defendants."  The  proposition  presented  by 
these  instructions  is  whether  or  not  the  serv- 
ant is  required  to  make  an  inspection,  in 
order  to  discover  defects  in  the  tools  or  ap- 
pliances furnished  him  by  the  master,  with 
which  to  work. 

[1, 2]  It  is  well  settled  that  it  is  the  duty 
of  the  master  to  exercise  ordinary  care  to 
provide  his  servants  with  reasonably  safe 
appliances  and  tools  with  which  to  work. 
This  duty  Includes  the  one  of  making  reason- 
able inspection  to  see  that  the  appliances  and 
tools  thus  furnished  are  safe.  It  therefore 
becomes  the  duty  of  the  master  to  exercise 
ordinary  care  in  discovering  the  defects  In 
the  appliances  and  tools  that  are  furnished 
to  the  servant,  and  in  repairing  them;  and, 
If  he  fails  to  perform  this  duty,  then  he  is 
guilty  of  negligence,  whereby,  for  a  conse- 
quent injury  therefrom,  he  may  be  liable. 
The  servant  is  not  ordinarily  charged  with 
the  duty  of  inspecting  the  tools  and  appli- 
ances which  are  furnished  him  by  the  mas- 
ter, in  order  to  discover  any  defects  or  dan- 
gers therein  that  are  latent 

[31  When  a  servant  enters  into  the  em- 
ployment of  any  one,  he  assumes  the  ordi- 
nary risks  and  hazards  which  are  incident 
to  the  service,  and  this  includes  all  those 
defects  and  dangers  which  are  obvious  and 
patent.  He  assumes  all  the  risks  which  he 
knows  to  exist,  and  all  those  which  are  open 
and  obvious.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Rice.  61  Ark.  467,  11  S.  W.  089,  4  L.  R. 
A.  173;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Brown, 
67  Ark.  295,  54  S.  W.  865;  C,  O.  &  G.  R. 
Co.  V.  Jones,  77  Ark.  367,  92  S.  W.  244,  4  h. 
R.  A.  (N.  S.)  837;  Bryant  Lumber  Co.  v. 
Stastney,  87  Ark.  321,  112  S.  W.  740;  St 
Louis,  I.  M.  &  S.  R.  Co.  V.  Holmes,  88  Ark. 
181,  114  S.  W.  221;  Ozan  Lumber  Co.  y. 
Bryant,  90  Ark.  223,  119  S.  W.  73. 

[41  But  it  is  also  well  settled  that  a  serv- 
ant does  not,  when  he  enters  the  service  of  a 
master,  or  while  he  continues  in  that  service, 
assume  the  risk  of  any  dangers  that  arise 
from  the  negligence  of  the  master,  unless  he 
is  actually  aware  of  that  negligence,  and  ap- 
preciates the  dangers  arising  therefrom.  He 
has  a  right  to  rely  upon  the  assumption  that 
the  master  has  performed  his  duty  in  fur- 
nishing him  a  safe  tool  or  appliance  with 
which  to  work,  in  the  absence  of  any  knowl- 
edge upon  his  part  to  the  contrary.  St  Louis, 
I.  M.  &  &  B.  Co.  T.  Tuohey,  67  Ark.  209,  S4 


S.  W.  577,  77  Am.  St  Rep.  109;  Ozan  Lam- 
ber  Co.  y.  Bryant,  supra;  St  Louis,  L  M. 
&  S.  R.  Go.  y.  Blrdi,  89  Ark.  427.  117  S.  W. 
243,  28  L.  R.  A.  (N.  S.)  1250;  St  Louis,  L 
M.  &  S.  R.  Go.  y.  Holman,  90  Ark.  555,  120 
S.  W.  146;  St  Lonis,  I.  M.  &  S.  R.  Co.  y. 
Gorman,  92  Ark.  102,  122  S.  W.  116;  Labatt 
on  Master  &  Servant,  279.  He  lias  a  right  to 
rely  upon  the  assumption  that  the  master 
has  Inspected  the  tools  and  appliances  tar- 
nished him,  and  that  if  there  were  any  de- 
fects therein  the  same  have  been  properly 
repaired.  The  servant  Is  not  required  to  In- 
spect such  tools  and  appliances,  in  order  to 
discover  defects.  So  far  as  his  rights  and 
duties  are  concerned,  the  question  is,  not 
whether  he  exercised  care  to  discover  the 
defects,  but  rather  as  to  whether  the  defects 
and  dangers  were  known  to  him,  or  were  so 
obvious  or  patent  that  they  were  or  should 
have  been  seen  by  him.  26  Cyc.  1231;  T.  & 
P.  Ry.  Co.  V.  Swearingen,  196  U.  S.  51,  25 
Sup.  Ct.  164,  M  L.  Ed.  382;  Moont  Nebo 
Anthracite  Coal  Co.  v.  Williamson,  73  Ark. 
530,  84  S.  W.  779;  Ozan  Lumber  Co.  y.  Bry- 
ant supra;  L.  R.,  M.  R.  &  T.  Ry.  Co.  y.  Ley- 
erett  48  Ark.  333,  3  S.  W.  50.  3  Am.  St 
Rep.  230;  St  Louis,  I.  M.  &  S.  R.  Go.  y. 
Rogers,  93  Ark.  564,  126  S.  W.  375,  1199. 

If  the  defect  in  the  appliance  or  tool  was 
not  open  and  patent,  so  as  to  be  observable, 
but  was  a  hidden  and  latent  defect  then  the 
servant  would  not  assume  any  risk  arising 
therefrom;  nor  would  there  rest  upon  him 
any  duty  to  Inspect  such  tool  or  appliance 
for  such  hidden  defect,  or  to  exercise  ordi- 
nary care  to  discover  It  He  therefore  would 
not  be  guilty  of  contributory  negligence  by 
reason  of  a  failure  to  exercise  ordinary  care 
to  discover  such  tiidden  defect  Otherwise 
the  rule  that  the  master  must  exercise  ordi- 
nary care  to  discover  such  defects  and  repair 
them  would  be  abrogated.  If  the  master  Is 
only  obligated  to  exercise  ordinary  care  In 
discovering  defects,  and  If  the  servant  mn^t 
also  exercise  the  same  degree  of  care  in  dis- 
covering the  same  defects,  or  otherwise  be 
precluded  from  a  recovery,  then  his  case 
would  always  be  hopeless,  although  he  was 
Injured  by  such  hidden  defect  For  If,  by 
the  exercise  of  ordinary  care,  the  servant 
could  not  discover  the  latent  defect  then  the 
master  could  not  have  discovered  it  by  the 
exercise  of  like  care,  and  would  therefore  be 
free  from  negligence. 

[6, 1]  If,  on  the  other  hand,  the  defect  coald 
have  been  discovered  by  the  exercise  of  ordi- 
nary care,  and  the  servant  would  be-goUty  of 
contributory  negligence  in  failing  to  ezerdae 
that  care,  tlien  he  would  be  precluded  from  a 
recovery,  notwithstanding  the  failure  of  the 
master  to  exercise  the  same  care,  because  It 
is  a  well-settled  principle  that  a  servant  guilty 
of  contributory  negligence  cannot  recover, 
although  the  master  was  also  guilty  of  neg- 
ligence. The  servant  has  a  right  to  rely  upon 
the  performance  by  the  master  of  the  duty 
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Imposed  npon  blm  to  exercise  ordinary  care 
In  furnishing  him  with  safe  tools  and  ap- 
pliances, unless  the  defect  and  the  danger 
arising  therefrom  Is  actually  known  to  the 
servant,  or  Is  so  open,  obvious,  and  imminent 
that  an  ordinarily  prudent  man  would  not 
continue  in  the  work.  Unless  the  defect  and 
danger  arising  therefrom  is  known  to  the 
servant,  or  Is  so  obvious  and  patent  that  no 
prudent  man  would  continue  the  work,  the 
servant  cannot  be  precluded  from  a  recovery 
for  an  Injury  growing  out  of  such  defect  in 
the  tools  or  appliances  furnished  him,  due  to 
the  master's  negligence.  He  cannot  be  de- 
feated of  a  recovery,  under  such  circumstanc- 
es, on  the  ground  of  assumed  risk,  because 
he  assumes  no  risk  growing  out  of 'the  negli- 
gence of  the  master  of  which  he  has  no  no- 
tice or  knowledge.  He  cannot  be  barred,  un- 
der such  circumstances,  by  the  imputation 
of  contributory  negligence  by  reason  of  the 
failure  to  discover  the  defect,  which  is  not 
obvious  and  patent,  because  the  duty  of  in- 
spection for  such  defects  is  not  imposed  up- 
on him,  but  upon  the  master.  The  standard 
for  determining  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence  In  fall- 
ing to  discover  the  defect,  if  any,  in  the  ma- 
chine, and  in  working  therewith,  is  whether 
such  defect  was  open  and  patent,  and  so  ob- 
viously dangerous  that  an  ordinarily  pru- 
dent person  would  not  liave  worked  with  it 
The  court  therefore  erred  in  giving  the  above- 
quoted  instruction,  and  all  instructions  of  a 
like  nature. 

[7]  The  court  also  gave  several  instruc- 
tions which  in  effect  told  the  jury  that  in 
event  there  were  two  methods  of  cleaning  the 
machine,  and  plaintiff  adopted  the  one  which 
was  the  less  safe,  when  by  using  the  other 
be  probably  would  not  have  been  injured,  he 
could  not  recover.  One  of  these  instructions 
was  as  follows:  "(22)  I  charge  you  that  if 
the  plaintiff,  Asher,  had  the  choice  of  two 
metttods  of  cleaning  the  cement  mixer  in  this 
case — the  one  while  the  machine  was  in  ac- 
tion; the  other  while  the  machine  was  at 
rest — and  that  he  chose  to  clean  it  while  It 
was  in  motion,  and  that  this  was  the  more 
dangerous  way  of  the  two,  and  that  he  was 
Injured  thereby,  whereas.  If  he  had  chosen 
tbe  safer  way,  he  would  probably  have  es- 
caped injury,  then  his  voluntary  act  in  tak- 
ing the  more  dangerous  course  would  relieve 
the  defeudants  from  all  liability  for  such  In- 
Jury,  and  your  verdict  will  be  for  the  defend- 
ants; but  yott  must  believe  that  the  plaintiff 
had  been  Instructed  as  to  the  two  methods 
of  cleaning  the  machine."  The  principle 
enunciated  by  these  instructions  has  been 
advanced  and  followed  by  some  jurisdictions, 
but  this  court  has  steadUy  declined  to  adopt 
this  rule.  In  the  case  of  Headrick  y.  Wil- 
liams Cooperage  Co.,  134  S.  W.  957,  this  court 
said:   "Bven  though  there  may  be  two  ways 


possibly  open  to  the  employ^  In  which  to 
perform  his  work,  one  of  which  turns  out 
to  be  less  dangerous  than  the  other,  and  he 
adopted  the  other  way,  yet,  if  that  way  is 
not  so  dangerous  that  a  person  of  ordinary 
prudence  would  not  have  undertaken  it,  the 
court  should  not  say  that  the  employe  was 
guilty  of  negligence,  because  he  chose  that 
way  which  was  reasonably  safe,  but  which 
was  not  the  safer."  C,  O.  &  Q.  Ry.  Co.  v. 
Thompson,  82  Ark.  11,  100  S.  W.  83;  K.  C. 
S.  R.  Co.  V.  Henrie.  87  Ark.  443,  112  S.  W. 
967. 

If  either  of  two  methods  might  be  reason- 
ably safe  in  performing  a  task  in  the  course 
of  a  servant's  employment,  then  it  cannot 
be  said,  as  a  matter  of  law,  that  the  servant 
is  guilty  of  negligence,  precluding  him  from 
a  recovery,  because  he  followed  the  method 
which  proved  to  be  the  more  dangerous.  Un- 
der such  circumstances,  it  becomes  a  ques- 
tion for  the  jury  to  determine  whether  the 
servant  was  guilty  of  negligence  in  pursuing 
the  method  adopted  by  him,  although  it  turn- 
ed out  to  be  the  more  dangerous;  and  he  would 
not  be  guilty  of  such  negligence  if  the  meth- 
od so  adopted  by  him  was  not  so  dangerous 
that  a  person  of  ordinary  prudence  would 
not  have  pursued  It 

The  above  assignments  of  error  are  the 
ones  which  are  pressed  upon  our  attention. 
The  other  assignments  of  error  made  In  the 
motion  for  new  trial  we  do  not  deem  it  nec- 
essary to  note,  because  upon  another  trial 
we  do  not  think  they  will  arise,  if  the  in- 
structions are  conformed  to  the  principles 
herein  announced. 

For  the  errors  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


AUSTIN  T.  NORRIS. 
(Supreme  Court  of  Arkansas.    Dec.  4,  1911.) 

1.  Bbokebs   (i  80*)— Commissions— Action- 
Defenses. 

In  an  action  for  a  real  estate  broker's 
commission,  it  was  no  defense  that  plaintiff 
had  a  partner,  and  was  entitled  to  but  one- 
half  of  the  commission,  where-  no  attempt  was 
made  to  make  the  copartner  a  party. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  100;    Dec.  Dig.  i  80.*] 

2.  Brokebs   (8  86*)— Commissions— AoTiOK— 
Evidence— Sufficiency. 

Evidence   held   to    sustain    recovery    of    a 
broker's  commission  for  bringing  about  a  sale. 
[Ed.    Note. — For   other   cases,   see   Brokers, 
Cent.  Dig.  §§  116-120;   Dec  Dig.  {  86.»] 

Appeal  from  Circuit  Court,  Benton  County; 
J.  S.  Maples,  Judge. 

Action  by  J.  I.  Norrls  against  W.  H.  Aus- 
tin. Judgment  for  plaintiff,  and  defendant 
appeals.    AfBrmed. 

Appellee  brought  this  suit  in  the  Benton 
Circuit  Court,  alleging  that  he  was  engaged 
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In  the  real  estate  business,  and  tbat  appellant 
bad  listed  certain  land  witb  him  for  sale; 
that  he  Introduced  one  John  T.  Six  to  appel- 
lant, who  purchased  the  land  for  the  consid- 
eration of  $14,960;  that  the  sale  was  consum- 
mated through  the  etCorts  of  appellee;  that 
appellant  was  due  appellee  as  a  commission 
for  making  the  sale  the  sum  of  $399,  for 
wtiich  appellee  asks  Judgment  Appellant 
answered  and  made  his  answer  also  a  cross- 
bill, and  denied  that  be  was  Indebted  to  ap- 
pellee in  any  sum,  and  denied  tbat  appellee 
sold  the  land  for  $14,960,  but  alleged  that 
there  was  a  $3,000  mortgage  on  the  land,  and 
tbat  the  sale  was  largely  an  exchange  of 
property;  that  the  property  received  in  ex- 
change was  guaranteed  by  the  appellee,  who 
was  acquainted  with  the  same,  to  be  worth 
$0,000;  thart  appeUant  knew  nothing  of  the 
value  of  the  land  and  bad  never  seen  It,  and 
that  be  relied  on  the  statement  and  guaran- 
ty of  appellee;  tbat  the  statement  and  guar- 
anty that  the  property  was  worth  $6,000  was 
false  and  untrue;  that  the  property  did  not 
exceed  in  value  the  sum  of  $4,000,  and  that, 
by  reason  of  said  false  statements  and  mis- 
representations, appellant  was  dam&ged  in 
the  sum  of  $2,000.  Appellant  further  al- 
leged that.  If  he  was  indebted  to  appellee  in 
any  sum,  the  appellee  would  be  entitled  to 
but  one  half  of  the  commission,  as  the  oth- 
er half  belonged  to  O.  T.  Dreunen,  who  was 
a  partner  of  appellee  in  the  real  estate  busi- 
ness. 

Appellee  filed  his  reply,  denying  that  he 
made  any  personal  guaranty  of  value,  or  tbat 
he  was  unfaithful  to  that  portion  of  appel- 
lee's cross-complaint  in  which  he  set  up  tbat 
one-half  of  the  commission,  if  any,  belonged 
to  O.  T.  Drennen.  The  court  sustained  this 
demurrer.  Appellee  testified  tbat  appellant 
listed  his  land  with  appellee  for  sale;  tbat 
the  price  paid  on  the  land  in  the  deal  be- 
tween appellant  and  Six  was  $14,960;  that 
in  the  exchange  and  deal  Six  was  to  assume 
a  mortgage  for  $3,000,  pay  $3,000  cash;  give 
property  In  Wichita  valued  at  $6,000,  and 
execute  his  note  and  mortgage  for  $2,960. 
Appellee  brought  Six  from  Wichita  to  show 
him  the  land.  He  iutrodiiced  Six  to  appel- 
lant, and  told  appellant  that  he  would  charge 
him  5  per  cent  and  2%  per  cent.,  which 
would  amount  to  $399. 

John  T.  Six  testified  that  he  purchased  the 
property  on  terms  above  set  forth.  There 
was  testimony  on  behalf  of  appellee  tending 
to  show  that  the  property  in  Wichita  that 
Six  gave  as  a  part  consideration  of  the  trade 
was  worth  $6,000.  The  appellant  testified 
that  he  listed  600  acres  of  land  with  appel- 
lee for  sale  at  $30  per  acre;  that  appellee 
told  him  tbat  he  had  a  man  in  Wichita  by 
the  name  of  Six  who  would  buy  appellant's 
land  if  be  would  take  property  in  exchange 
for  same  in  Wichita  at  $6,000;  that  appellee 
represented  to  api>ellant  that  he  was  ac- 
quainted with  the  property  la  Wichita,  and 


tbat  it  was  worth  $6,000.  Appellee  guaran- 
teed that  it  would  be  worth  that  sum,  and  that 
appellee  and  Six  came  to  his  office,  and  Six 
took  500  acres  of  the  best  land,  giving  as  a 
consideration  therefor  property  in  Wichita 
valued  at  $6,000,  $3,000  cash,  assuming  a 
mortgage  In  the  sum  of  $3,000,  and  givbig 
bis  note  and  mortgage  for  the  balance  in  the 
sum  of  $2,960;  that  the  statement  of  appellee 
that  the  property  in  Wichita  was  worth  $6,- 
000  was  untrue. 

The  court  excluded  "the  testimony  to  the 
effect  tbat  appellee  knew  the  property,  and 
tbat  it  was  worth  $6,000,  and  that  he  would 
guarantee  it  personally  to  be  worth  tbat  sum. 
Appellant  further  testified  tbat  tbere  was 
no  contract  to  pay  5  per  cent  commission  or 
any  sum.  The  court,  over  the  objection  of 
appellant,  excluded  the  testimony  introduced 
by  him  tending  to  show  tliat  Drennen  was 
a  partner  with  the  appellee  in  the  real  estate 
business,  and  was  entitled  to  one-half  of  the 
commission.  There  was  also  testimony  on  be- 
half of  appellant  tending  to  show  that  the 
property  In  Wichita,  Kan.,  taken  by  appel- 
lant as  a  pa'rt  consideration  for  the  deal,  was 
not  worth  the  sum  of  $6,000. 

The  court  Instructed  the  Jury  as  follows: 

"(1)  The  plaintiff  alleges  tbat  defendant  is 
Justly  indebted  to  plaintiflT  in  the  stipulated 
sum,  as  commission  for  services  as  a  real  es- 
tate agent  Defendant  denies  tbat  be  is  in- 
debted to  plaiutitr  in  any  sum,  and  this 
forms  the  issue  that  you  are  to  determine. 

"(2)  If  you  find  from  a  preponderance  of  the 
evidence  that  plaintiff  listed  his  land  and 
premises  with  defendant  for  sale  or  exchang:e 
and  plaintiff  found  a  purcliasur  therefor,  and 
was  the  procuring  cause  of  the  sale  or  ex- 
change being  made,  then  you  should  find  for 
plaintiff  such  sum  as  you  may  feel  warranied 
in  finding  from  all  the  evidence  before  you. 

"(3)  The  principal  has  a  right  to  exii«'<-t 
the  entire  services  and  best  efforts  of  hU 
agent,  and  the  agent  must  act  in  entirely 
good  faith  with  his  principal.  If  you  find 
in  this  case  that  plaintiff  acted  In  bad  faith, 
intending  to  aid  Six  and  in  any  way  defraud 
or  cheat  Austin,  then  you  should  find  for  de- 
fendant 

"(4)  If  you  find  tbat  plaintiff  acted  la 
good  faith  with  defendant  in  this  deal,  and 
was  the  procuring  cause  of  the  deal  belns: 
made,  then  you  should  find  for  plaintiff  sucb 
sum  as  you  feel  warranted  from  all  the  evi- 
dence before  you." 

The  court  further  Instructed  the  Jury  oral- 
ly: "That  it  devolved  upon  plaintiff  to  show 
his  right  to  recover  and  the  extent  of  bis 
recovery  by  preponderance  of  the  evidence." 
The  appellant  asked  an  Instruction  to  the  ef- 
fect that  If  one  Drennen  was  a  partner  with 
the  appellee,  and  tbat  they  negotiated  tbe 
sale  as  partners,  appellee  could  not  maintain 
tbe  suit  Appellant  also  asked  Instructions 
to  the  effect  that,  if  appellee  in  conducting 
the  negotiation  perpetrated  a  fraud  upon  tbe 
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appellant  by  misrepresenting  tbe  value  of  the 
property  in  Wichita  or  by  aiding  the  pur- 
chaser by  collusion  and  fraud,  appellant 
would  not  be  liable. 

The  court  refused  to  give  these,  to  which 
ruling  tbe  appellant  duly  excepted.  The  ver- 
dict and  judgment  were  In  favor  of  the  ap- 
pellee in  the  sum  of  $399.  The  appellant 
duly  prosecutes  his  appeal. 

Rice  &  Dickson,  for  appellant 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  proi)erIy  eliminated 
from  this  case  all  questions,  except  as  to 
whether  or  not  the  services  had  been  render- 
ed by  appellee  to  appellant  as  alleged  in  ap- 
pellee's complaint,  and  as  to  whether  or  not 
appellee  had  perpetrated  a  fraud  upon  appel- 
lant in  the  negotiations.  Drennen  was  not 
made,  nor  was  he  asked  to  be  made,  a  party 
to  the  proceedings.  It  was  not  proper  to  raise 
the  issue  of  partnership  between  him  and  ap- 
pellee In  this  suit  Tbe  court  did  not  err, 
therefore,  in  sustaining  the  demurrer  to  that 
l>ortion  of  appellant's  answer  and  cross-bill 
setting  up  the  partnership  between  appellee 
and  Drennen,  nor  did  the  court  err  in  ex- 
cluding all  the  testimony  and  in  refusing  ap- 
pellant's prayer  concerning  that  question. 

[2]  The  issues  raised  were  properly  sub- 
mitted to  the  jury  under  the  instructions 
which  the  court  gave  on  its  own  motion,  and 
to  which  there  was  no  objection.  There  was 
evidence  to  sustain  the  verdict. 

The  judgment  is  therefore  correct,  and  is 
aSirmed. 


DES  ARC  BANK  &  TRUST  CO.  ▼.  ERWIN. 
(Supreme  Court  of  Arkansas.     Dec.  11,  1911.) 

1.  Appeal  and  Error  (5  635*)— Abstract  of 
Record— Necessity — Rule  of  Court. 

Where  an  appellant  abstracts  none  of  the 
pleadings  nor  any  of  tbe  testimony,  except  a 
brief  extract  from  that  of  two  of  the  witnesses, 
the  decree  will  be  affirmed  for  failure  to  file  an 
abstract  in  accordance  with  rule  9  of  the  Su- 
preme Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2776-2782;    Dec.   Dig.  § 
■  035.*] 

2.  Appeai,  and  Error  (§  1009*)  —  Presump- 
tions— FINDINOS. 

Where  it  is  impossible  to  determine  whetli- 
er  a  decree  was  in  accordance  witli  tlie  evidence, 
it  will  be  presumed  that  tbe  chancellor  was  cor- 
rect in  his  findings. 

[EM.  Note. — For  other  cases,  sec  Appeal  and 
Error.  Cent  Dig.  !!  3970-3978;  Dec.  Dig.  { 
1009.»] 

Appeal  from  Prairie  Chancery  Court;  John 
M.  Elliott  Chancellor. 

Action  by  tbe  Des  Arc  Bank  &  Trust  Com- 
pany against  A.  L.  Erwin.  Jud$;ment  for  de- 
fendant, and  plaintiff  appeals.    Atflrmed. 

C.  B.  Thweatt,  for  appellant.  P.  E.  Brown 
and  W.  A.  Leach,  for  appellee. 


Mcculloch,  C.  J.  [Il  The  decree  In  this 
case  must  be  aflSrmed  on  account  of  appel- 
lant's failure  to  file  an  abstract  of  tbe  rec- 
ord in  accordance  with  rule  9  of  this  court 
It  appears  that  appellant  instituted  the  ac- 
tion in  the  chancery  court  to  foreclose  a 
mortgage  on  lumber,  executed  to  appellant 
by  the  firm  of  Bock,  Perkins  &  Co.  Appellee 
had  purchased  a  lot  of  the  lumber  from 
Bock,  Perkins  &  Co.,  and  used  it  in  the  con- 
struction of  a  bam.  Tbe  answer  of  appellee 
tendered  four  issues:  First,  that  Bock,  Per. 
kins  &  Co.  were  not  Indebted  to  appellant 
in  any  sum;  second,  that  tbe  lumber  pur- 
chased by  appellee  from  Bock,  Perkins  & 
Co.  was  not  embraced  in  tbe  mortgage; 
third,  that  the  mortgage  was  void,  for  the 
reason  that  the  property  liad  been  left  in 
the  possession  of  the  mortgagors,  with  pow- 
er to  sell  and  dispose  of  same  in  due  course 
of  business;  and,  fourth,  that  the  sale  of 
tbe  lumber  to  appellee  was  made  with  the 
knowledge  and  consent  of  appellant  On 
final  hearing  of  the  cause,  the  chancellor 
found  that  Bock,  Perkins  &  Co.  were  indebt- 
ed to  appellant  in  a  certain  sum  of  money, 
and  that  the  lumber  purctiased  by  appellee 
was  embraced  in  tbe  mortgage,  but  that  the 
mortgagors  were  permitted  to  retain  posses- 
sion of  the  mortgaged  property,  and  to  sell 
same  on  their  own  account  in  the  usual 
course  of  business,  and  that  the  sale  of  tbe 
lumber  to  appellee  was  made  with  the  knowl- 
edge and  consent  of  appellant. 

[2]  No  attempt  has  been  made  to  abstract 
the  record.  None  of  the  pleadings  in  the 
case  is  abstracted,  nor  any  of  the  testimony, 
except  a  brief  extract  from  tbe  testimony 
of  two  of  the  witnesses.  It  is  impossible  for 
the  court  to  determine  whether  the  decree 
was  in  accordance  with  the  preponderance 
of  the  evfdence,  and  the  presumption  must 
therefore  be  indulged  that  the  chancellor 
was  correct  in  his  tindings. 

Decree  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  RT.  00.  v.. DAVIS 
et  al. 

(Supreme  Court  of  Arkansas.     Dec.  18,  1911.) 

Master  and  Servant  (§  234*)— Injuries  to 
Servant— IIAILROAD8--CONTBIBUT0RT  Neo- 
liuence. 

Where  a  switchman  was  killed  by  a  back- 
ing switch  engine  taking  an  open  switch  while 
he  was  riding  on  the  footboard  of  the  tender 
facing  the  way  the  engine  was  going,  and  direct- 
ing its  movements,  and  by  the  exercise  of  ordi- 
nary care  he  could  have  seen  either  by  the  po- 
sition of  the  switch  target  or  tbe  switch  points, 
that  the  switch  was  turned,  in  time  to  have  es- 
caped injury,  he  was  guilty  of  negligence  as 
a  matter  of  law,  and  no  recovery  could  be  had 
for  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §{  684-G86,  706-709;  Dec. 
Dig.  S  234.*] 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Goo^Q 


1182 


141  SOUTHWESTERN  REPORTER 


(Ark 


Appeal  from  Circuit  Court,  Cross  Conaty; 
Frank  Smith,  Judge. 

Action  by  Mrs.  Anole  Davis  and  another 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  dismissed. 

W.  E.  Hemingway,  E.  B.  Klnsworthy,  Jas. 
H.  Stevenson,  and  S.  D.  Campbell,  for  ap- 
pellant Smith  &  Smith  and  Norton  & 
Hughes,  for  appellees. 

MCCULLOCH,  C.  J.  This  Is  the  second 
appeal  In  this  case,  and  the  facts  are  suffi- 
ciently stated  In  the  former  opinion.  93  Ark. 
484,  124  S.  W.  754.  We  held  there  that 
"there  was  evidence  to  sustain  a  finding  that 
appellant  was  negligent  In  causing  the  engine 
and  tender  to  be  backed  at  an  unusual  speed, 
and  also  In  leaving  open  the  switch."  Also 
that  there  was  no  evidence  showing  tt^at  the 
employes  In  charge  of  the  engine  discovered 
the  peril  of  Davis  In  time,  by  the  exercise 
of  ordinary  care,  to  avert  the  collision.  In 
these  respects  the  evidence  was  the  same  In 
the  second  trial.  This  court  decided  that 
according  to  the  undisputed  testimony  Davis 
was  guilty  oi  contributory  negligence  In  fail- 
ing to  discover  the  open  switch,  he  being  the 
employ^  charged  with  the  duty  of  keeping 
a  lookout  from  the  backing  engine  and  ten- 
der. There  Is  some  difference  In  the  testi- 
mony bearing  on  that  question  in  the  two 
trials.  In  the  first  trial  there  was  testimony 
from  which  the  jury  could  have  found  that 
the  colors  of  the  switch  target  could  have 
been  seen  only  a  distance  of  150  feet  In  the 
last  trial  appellee  Introduced  another  witness 
who  testified  that  the  target  "was  in  poor 
condition,  not  painted  up,  didn't  show  as  it 
should,  kind  o'  bespattered,"  and  that  In  his 
opinion  "it  could  not  be  seen  more  than  75 
feet"  Another  witness,  introduced  by  ap- 
pellee, testified  that  he  examined  the  target 
three  days  after  Dayis  was  killed,  and  that 
the  colors  were  dim  and  In  his  opinion  could 
be  distinguished  about  100  feet  away.  On 
cross-examination,  he  stated  that  the  colors 
might  have  been  distinguished  further  away 
by  one  taking  pains  to  look  closely.  Several 
witnesses,  Introduced  by  appellant  testi- 
fied In  the  last  trial,  as  In  the  former,  that 
the  target  had  been  freshly  painted  and 
that  the  colors  could  have  be&i  distinguished 
at  a  much  greater  distance  than  that  above 
stated.  According  to  the  preponderance  of 
the  testimony,  the  colors  could  have  been 
distinguished  a  distance  of  200  yards.  There 
was  other  testimony,  not  contradicted  by 
any  one,  that  aside  from  the  colors,  the 
switch  points  would  show  at  a  distance  of 


50  or  75  yards,  the  way  the  switch  was 
turned. 

The  following  description  of  the  target 
is  taken  from  appellant's  abstract  which 
we  find  to  be  correct  as  stated  in  the  testi- 
mony: "There  are  two  targets  to  the  switch 
which  make  four  blades  by  reason  of  cross- 
ing each  other  at  an  angle.  Their  colors 
were  green  and  red.  The  green  indicated 
the  switch  was  set  for  the  main  track.  The 
red  indicated  it  was  thrown  to  leave  the 
main  track  and  go  to  the  passing  or  bouse 
track.  The  green  blade  was  straight  set 
at  an  angle,  the  upper  and  lower  edges  par- 
allel; the  ends  of  these  blades  were  tapered 
to  a  point  The  red  target  was  of  a  round 
contour,  perforated  by  a  hole  In  the  center 
of  each  end.  The  green  blade  had  no  hole 
In  it  Without  regard  to  colors,  a  person 
experienced  in  the  handling  of  those  switch- 
es could  tell  whether  or  not  the  switch 
was  open  by  the  angl&  The  green  blade 
is  set  at  an  angle  of  about  45  degrees  to  the 
ground,  while  the  center  of  gravity  of  the 
red  blade  is  parallel  to  the  ground.  If  the 
red  blade  was  exposed,  it  would  present  a 
surface  parallel  with  the  top  of  the  track; 
whereas.  If  the  green  blade  was  exposed  to 
view  it  would  present  a  different  angle. 
The  holes  will  indicate  whether  the  switch 
is  lined  up  for  the  main  line  or  cut-off;  and 
there  Is  one  more  distinguishing  feature, 
the  points  of  the  blades  themselves  are 
different  The  green  blade  is  about  7  inches 
In  hright  and  about  15  or  16  Inches  length- 
wise; the  red  blade  is  about  9  inches  in 
diameter,  edge  of  the  circular  part  of  the 
blades.  The  holes  are  put  in  there  to  make 
more  distinguishable  the  way  the  switch  is 
turned." 

Upon  careful  consideration  of  the  record, 
we  do  not  discover  any  controlling  differ- 
ence between  the  state  of  the  testimony  ad- 
duced at  the  two  trials,  and  w«  are  of  the 
opinion  that  it  fails  to  make  out  a  case  suffi- 
cient to  warrant  a  verdict  In  appellee's  favor. 
Viewing  the  testimony  in  the  strongest  light 
in  appellee's  favor,  it  shows  beyond  dispute 
that  Davis  failed  to  keep  a  lookout  and  that 
If  he  had  done  so  he  would  have  discovered . 
the  open  switch  in  time  to  avert  the  disaster. 
The  record  discloses  a  shocking  catastrophe, 
caused  primarily  by  one  of  appellant's  em- 
ployfe  leaving  the  switch  open,  but  Davis 
was  on  the  front  of  the  tender  for  the  pur- 
pose of  keeping  a  lookout  and  controlling 
the  movements  of  the  engine,  and  it  was  his 
own  fault  that  the  dangerous  situation  was 
not  discovered.  Under  those  circumstances 
there  can  be  no  recovery  of  damages  on 
account  of  his  death. 

The  Judgment  is  therefore  reversed  and 
the  cause  dismissed. 
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LBIBEL  et  al.  t.  TANDY. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  6,  1912.) 

1.  Afpeai,  and  Bbbob  (I  1009*)— B^ITDINOS— 

Conclusiveness. 

A  finding  of  the  chancellor,  supported  by 
clear  and  convincing  testimony,  though  direct- 
ly combated  by  testimony,  will  not  be  distnt1>ed 
on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  S{  3970-3978;  Dec.  Dig.  | 
1009.*) 

2.  MOBTQAGES    ({    37*)— ABSOLUTK    DSKDS    A8 

Mortgages— Pabol  Evidence. 

A  deed,  absolute  on  its  face,  may  be  shown 
by  parol  testimony  to  be  a  mortgage,  without 
alleging  and  proving  that  the  grantor  has  been 
overreached  in  a  relationship  of  trust  and  con- 
fidence, or  fraud  on  the  part  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  97-107;   Dec  Dig.  {  87.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  Carter  Tandy  against  Sam 
Lelbel  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Miller  &  Miller,  for  appellants.  Frank  E. 
Graves,  for  appellee. 


WINN,  J.  On  the  4tli  day  of  January,  A. 
D.  1900,  appellee,  Carter  Tandy,  conveyed 
to  appellant  Sam  Leibel,  by  deed,  with  cove- 
nant of  general  warranty,  an  6ight-acre 
tract  of  land  In  McCracken  county.  In  exe- 
cuting the  deed,  Tandy,  who  was  Illiterate, 
signed  by  making  bis  mark.  The  recited 
consideration  was  $117,  cash  In  hand  paid. 
On  the  19th  day  of  September,  1907,  Tandy 
brought  his  action  In  the  McCracken  circuit 
court  against  Lelbel,  claiming.  In  substance, 
that  the  transaction  with  Lelbel,  and  the 
document  executed,  were  not  a  sale  and 
conveyance  as  the  document  purported  upon 
its  face  to  be,  but  were  a  borrowing  and  lend- 
ing; that  the  document  was  in  Intent  a  mort- 
gage; and  that  the  money  had  been  repaid. 
Issue  was  Joined  by  answer,  proof  taken 
upon  both  sides,  the  case  submitted,  and  a 
Judgment  entered,  finding.  In  substance,  that 
there  was  a  parol  agreement  between  the 
parties  that  the  transaction  was  a  borrow- 
ing and  lending;  that  the  money  had  been 
f ally  repaid ;  that  the  deed  be  canceled  and 
held  for  naught;  and  that  Tandy  be  ad- 
judged to  be  the  owner  of  the  land.  From 
this  Judgment  this  appeal  is  prosecuted. 

(1]  A  careful  review  of  the  testimony  con- 
vinces us  that  there  was  suflSdent  clear  and 
convincing  testimony  before  the  chancellor 
to  support  his  finding.  It  is  true  that  the 
testimony  for  the  plalntUF  Is  directly  com- 
liated  by  the  testimony  for  the  defendant; 
but  the  chancellor  saw  fit  to  adopt  the  tes- 
timony of  the  plaintiff  as  the  truth  of  the 
case.  Giving  the  decision  of  the  chancellor 
some  weight  under  the  rule  adopted  by  this 


court,  it  results  that  there  is  no  error  in  the 
finding  upon  the  facts. 

[2]  It  is  insisted  for  the  appellants  that 
the  Judgment  below  Is  erroneous,  in  that 
the  rule  established  by  the  Kentucky  deci- 
sions is  that  a  deed,  absolute  upon  its  face, 
will  be  held  to  be  a  mortgage  only  when  the 
grantor  has  been  overreached  in  some  rela- 
tionship of  trust  or  confidence,  or  when  there 
Is  a  contemporaneous  written  defeasance,  or 
when  there  Is  some  ambiguity  or  contingency 
In  the  deed  itself  raising  a  doubt  as  to  its 
meaning,  or  some  fraud  or  mistake,  over- 
reaching, or  vice  In  the  consideration.  In 
support  of  this  doctrine,  the  appellants  rely 
upon  the  case  of  Beunett  v.  Bennett  137  Ky. 
17,  121  S.  W.  495 ;  Munford  v.  Green's  Ad- 
ministrator, 103  Ky.  140,  44  S.  W.  419,  19 
Ky.  Law  Rep.  1791,  and  other  cases.  An 
examination  of  the  Kentucky  authorities 
readily  discloses  the  present  rule  existing 
In  Kentucky,  At  one  time  there  was  some 
confusion  In  the  Kentucky  cases  as  to 
whether  parol  evidence  was  admissible  to 
show  that  a  deed,  absolute  In  its  terms,  was 
in  effect  a  mortgage,  without  alleging  and 
proving  some  of  the  surrounding  circum- 
stances mentioned  above,  such  as  that  there 
was  some  omission  by  fraud  or  mistake, 
some  overreaching  in  the  trust  relation,  or 
the  like.  This  question  was  thoroughly  con- 
sidered by  this  court  in  the  case  of  Hobbs 
V.  Rowland,  136  Ky.  197,  123  S;  W.  1185. 
where  this  court  flatly  laid  down  the  rule 
with  this  statement:  "After  examining  the 
authorities,  we  have  reached  the  conclusion 
that  parol  testimony  Is  admissible  to  show 
that  a  deed,  absolute  in  its  terms,  was  In- 
tended by  the  parties  as  a  mortgage  to  se- 
cure an  indebtedness."  The  Kentucky  au- 
thorities, as  well  as  those  of  the  Supreme 
Conrt  of  the  United  States,  and  the  text- 
writers,  were  reviewed  at  length,  and  the 
rule  adopted  as  above  set  out  The  case  of 
Munford  v.  Green's  Administrator,  supra, 
and  all  others  emanating  from  this  court, 
which  might  not  be  in  accordance  with  it, 
were  in  express  terms  overruled.  The  ques- 
tion, therefore,  Is  no  longer  open  In  Km- 
tucky.  The  conclusion  of  this  court,  and 
the  rule  now  standing  as  declared  by  it,  were 
well  expressed,  in  the  case  of  Hobbs  v.  Row- 
land,  in   these  words: 

"There  Is  no  doubt  that,  by  a  vast  pre- 
ponderance of  authority,  a  deed,  absolute  up- 
on Its  face,  may  be  shown  to  be  a  mort- 
gage by  parol  testimony.  As  is  stated  in  many 
of  the  cases  and  In  text-books,  this  prin- 
ciple has  been  advanced  by  slow  degrees 
and  halting  steps.  In  some  of  the  earlier 
cases,  it  was  said  to  be  necessary  to  allege 
that  the  right  of  redemption  was  omitted  by 
fraud  or  mistake.  But  this  position  was 
found  to  unduly  shackle  a  principle  neces- 
sary  to  be  maintained,   that  fraud   might 
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not  preyail,  or  confidence  be  deceived  and  be- 
txayed.  It  was  found  tliat  no  good  could 
come  of  holding  tbat,  because  it  was  so  nomi- 
nated in  the  letter  of  the  bond,  the  real  con- 
tract between  the  parties  could  not  be  shown. 
It  was  apparent  that  to  so  hold  would  be  to 
make  fraud  successful,  and  therefore  the 
courts  arrived  at  the  conclusion  that  they 
would  look  behind  the  mere  words  of  the 
contract,  and  see  what  the  real  agreement 
between  the  parties  was,  and  enforce  that. 
This  position  does  not  overthrow  or  militate 
against  the  statutes  against  frauds  and  per- 
juries. It  does  not  undertake  to  change  the 
letter  of  the  contract;  but  it  impeaches  the 
contract,  because,  as  the  Supreme  Court  has 
well  said,  one  who  seeks  to  hold  property 
under  the  terms  of  an  absolute  deed,  when 
It  was  agreed  to  be  a  mere  security  for 
debt,  Is  guilty  of  such  fraud  In  the  very  act 
as  will  overthrow  the  contract ;  and,  as 
before  said,  to  forbid  the  admission  of  parol 
testimony  to  expose  this  peculiar  brand  of 
fraud  would  be  to  advance  the  interest  of  the 
unscrupulous  at  the  expense  of  the  confiding. 
The  law  being  a  practical  science,  when  it 
was  found  that  the  old  rule  fostered  more 
fraud  than  it  suppressed,  it  was  clianged,  so 
that  it  stands  as  herein  announced." 

The  rule  here  announced  was  adhered  to  In 
Rrown  et  al.  v.  Spradliu,  136  Ky.  703,  125  S. 
W.  150,  where  this  court  cited  the  case  of 
llobbs  v.  Rowland  as  establishing  the  doc- 
trine ttiat,  In  the  absence  of  an  allegation 
of  fraud  or  mistake,  parol  evidence  Is  ad- 
missible to  show  that  a  deed,  absolute  in  its 
terms,  was  intended  by  the  parties  as  a 
mortgage  to  secure  an  Indebtedness.  The  same 
question  arose  again  in  McKibben  y.  Diltz 
et  al.,  138  Ky.  684,  128  S.  W.  1082,  137  Am. 
St.  Rep.  408,  where  the  court  again  cited 
Hobbs  v.  Rowland  as  establishing  the  ad- 
missibility of  parol  testimony  in  such  cases. 
In  the  McKibben  Case,  it  was  again  pointed 
out  that  Munford  v.  Green  and  its  doctrine 
stood  overruled.  We  are  firm  in  the  belief  tliat 
the  true  doctrine  is  that  announced  in  Hobbs 
v.  Rowland,  and  adhere  to  it  as  the  proper 
and  established  rule. 

The  case  of  Bennett  v.  Bennett,  137  Ky. 
17,  121  S.  W.  495,  relied  upon  by  appellants, 
turned,  as  is  expressly  stated  in  the  opinion, 
upon  section  235.%  Kentucky  Statutes  (Rus- 
sell's St.  §  2050),  which  declares  that  when  a 
deed  is  made  to  one  person  and  the  consid- 
eration is  paid  by  another  no  use  or  trust 
shall  result  in  favor  of  the  latter.  There 
were  three  parcels  of  land  in  controversy  in 
the  Bennett  Case,  but  only  a  one-half  un- 
divided interest  in  one  of  them  had  been  con- 
veyed by  U.  B.  Bennett,  the  complainant,  to 
W.  L.  Bennett,  whose  ownership  of  the  lands 
was  attacked.  No  effort  was  made  to  show 
that  this  conveyance  was  to  secure  any  debt ; 
nor  was  there  any  allegation  of  any  such 


arrangement.  The  Bennett  Case,  therefore, 
is  not  authority  either  for  or  against  the 
position  of  the  appellants  here. 

The  conclusions  reached  render  it  nnnec- 
essary  to  discuss  the  sufficiency  of  the  al- 
legation of  fraud  or  mistake  in  the  amend- 
ed petition,  or  the  sufficiency  of  the  testi- 
mony tending  to  support  the  charge  of  fraud 
or  mistake.  It  results  also  that  the  origi- 
nal petition  was  sufficient  in  charging  that 
the  transaction  was  a  borrowing  and  lending, 
and  it  becomes  unnecessary  to  discuss  the 
departure  claimed  by  appellants  to  exist  in 
the  amendment  The  prayer  of  the  petition 
for  general  equitable  relief  is  sufficient  to 
embrace  the  relief  granted. 

The  judgment  of  the  trial  court  is  affirmed. 


JOSEPH  et  aL  ▼.  HARRISON. 

(Court  of  Appeals  of  Kentucky.    Jan.  4,  1912.) 

1.  Appeal   and   EJrbor   (|   51*)— AxtotrsT  is 
CoNTBOVERSY— Effect  of  Counterclaim. 

If  defendant  had  reasonable  grounds  to 
plead  a  counterclaim  for  an  amount  which 
would  bring  the  amount  In  controversy  up  tu 
the  jurisdictional  amount,  the  appeal  will  not  b« 
dismissed  for  want  of  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ekror,  Ont.  Dig.  §{  237,  267 ;  Dec.  Dig.  i  ol.'J 

2.  Pabtt  Walls  (S  8*) — Contbacts  fob  Ebec- 

TION— CONSTBUCnON. 

A  party  wall  agreement  provided  tbat,  if 
either  party  built  the  wall  higher,  he  should 
provide  for  carrying  off  the  water  from  tb« 
roofs  and  prevent  damage  to  the  building  or 
property  of  the  other  party.  After  defendant 
had  built  a  one-story  brick  party  wall,  plaintiff 
built  a  house  upon  his  lot  and  carried  up  his 
wooden  wall  beside  the  brick  wall ;  the  second 
story  resting  on  joUts  placed  on  the  brick  wall. 
and  his  two-story  house  being  frame  except  as 
he  used  the  party  wall.  After  the  bouse  was 
built,  the  brick  wall  was  wet,  causing  the  lower 
rooms  of  plaintiff's  house  to  be  damp,  which 
plaintiff  claimed  resulted  from  the  water  from 
defendant's  house  running  into  the  wall.  Held. 
that  plaintiff,  when  he  built  the  second  storr 
wooden  wall  resting  on  the  brick  wall,  was 
bound  to  provide  for  taking  care  of  any  water 
caused  to  accumulate  thereby  and  could  not  com- 
plain of  Injuries  resulting  to  himself. 

[Ed.  Note.— For  other  cases,  see  Party  Walls. 
Dec  Dig.  i  8.*] 

Appeal  from  Circuit  Court,  Grant  County. 

Action  by  W.  T.  Harrison  against  Eva 
Joseph  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  anil 
remanded  for  further  proceedings. 

A.  G.  De  Jarnette  and  N.  E.  Clay,  for  ap- 
pellants. O.  S.  Hogan  and  Clore,  Dlckerson 
&  Clayton,  for  appellee. 

HOBSON,  C.  J.  H.J.Joseph  owned  a  lot  in 
Williamstown,  adjoining  the  lot  owned  by  W. 
T.  Harrison.  Joseph  had  erected  a  one-story 
house  upon  his  lot,  and  Harrison  claimed  that 
the  eaves  of  Joseph's  house  extended  over  the 
line,  and  ran  the  water  from  Joseph's  house  on 
his  lot,  which  then  had  no  house  apon  it 
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There  was  some  qaestlon  between  them  as  to 
where  the  dividing  line  was.    In  this  condition 
of  affairs  on  September  23,  1899,  the  follow- 
ing written  contract  was  entered  Into  between 
them;   "This  article  of,  agreement  made  be- 
tween H.  J.  Joseph  and  Wesley  T.  Harrison 
of  Wllllamstown,  Kentucky,  wltnesseth,  that 
whereas   there  Is   a   dlsagnreement  between 
them  as  to  the  location  of  the  division  line 
between  their  two  lots  situated  in  said  town 
on  the  east  side  of  Main  street.     It  is  now 
agreed  between  them  that  the  said  H.  J. 
Joseph  shall  build  a  tblrteen-inch  brick  wall 
along  the  North  side  of  his  building,  and 
against  the  same,   and  upon  the  land'  un- 
der the  eave  of  his  said  store  and  within  the 
enclosure  of  the  said  Harrison's  yard.    Said 
wall  is  to  be  built  up  to  the  cornice  of  said 
Joseph's   store   by   said   Joseph   now.     And 
wlien  said  wall  is  built  It  shall  be,  and  be- 
come a  party  wall,  and  said  Harrison  shall 
have  the  right  to  build  into  and  use  the 
same  as  a  wall  to  any  structure  he  may  de- 
sire to  build  upon  his  lands  adjacent  thereto. 
In  the  event  either  party  shall  desire  that 
tlie  said  wall  shall  be  built  higher  tlian  the 
eave   of   said   Joseph's   store    house   as   at 
present,  it  is  to  be  built  at  the  expense  of 
the   one   so  desiring,    providing,   that  such 
party   desiring  to  build  same  higher,  shall 
before  doing  so  obtain  the  consent  of  the 
insurance  companies  holding  insurance  upon 
the  other  party's  property,  and  provided  such 
wall  shall  be  so  built  as  not  to  Increase  the 
rate  of  insurance  of  the  other  party,  and 
provided  further,  that  such  party  so  build- 
ing the  wall  higher  shall  at  his  own  expense 
make  all  changes  in  the  house  of  the  other 
party  that  may  be  necessary,  and  make  all 
provisions  to  carry  off  the  water  from  the 
roofs,  prevent  leaks  or  other  damage  or  in- 
Jury  to  the  other  party's  building  or  prop- 
erty, and  will  'pay  and  make  good  to  the 
other  party  any  damages  caused  by  such  ad- 
ditional building  of  the  wall  higher.     Said 
wall   shall  be  a  partnership  or  party  wall 
throughout,  and  all  parts  of  same  that  may 
be  hereafter  built.       Each  party  shall  own 
and  hold  one-half  of  the  land  upon  which 
the  wall  rests,  each  owning  to  the  center  line 
of  same  on  his  side,  and  the  line  with  the 
center  of  said  wall  shall  extend  through  the 
entire  length  of  the  wall  and  continue  on  to 
the  alley  on  the  east  side  or  back  of  said 
lot  in  straight  line,  and  shall  become  and  be 
the  true  division  line  between  said  lots  from 
Jfain  street  to  said  alley.    It  is  agreed  that 
neither   party   shall   drain  any   water  from 
bis  building  onto  the  lot,  building  or  prem- 
ises of  the  other.     Witness  our  hands,  this 
September  23,  1899,  and  signed  in  duplicate. 
Harry  J.  Joseph.    Wesley   T.  Harrison." 

Joseph  built  the  brick  wall  pursuant  to  the 
agreement,  and  on  the  top  of  the  wall  be 
made  a  gutter  which  caught  the  water  which 
onnie  down  from  the  roof  of  his  house  and 
carried  it  back  to  a  down  pipe,  which  took 
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it  to  his  lot.  Things  remained  thus  for  sev- 
eral years,  when  Harrison  built  a  house  on 
his  lot  in  this  way:  Be  cut  into  the  party 
wall  which  Joseph  had  built  and  rested  the 
Joists  on  the  wall  and  plastered  to  the  wall, 
thus  making  the  party  wall  the  wall  of  his 
house  on  the  first  story.  He  did  not  raise 
the  party  wall  for  the  second  story  of  his 
house,  but  set  the  studding  on  the  Joists  at 
the  side  of  the  wall  and  carried  up  his  wall 
Just  by  the  side  of  the  brick  wall ;  the  sec- 
ond story  resting  on  the  Joists,  which  at 
this  end  were  placed  in  the  brick  wall,  and 
bis  structure  being  a  frame  house  except 
where  he  used  the  party  wall.  To  protect 
his  house  from  the  water  that  ran  down 
the  gutter,  he  put  splashing  on  the  side  of 
the  wall  and  caused  this  splashing  to  be 
soldered  to  the  gutter.  After  he  had  built 
the  house  In  this  way,  the  brick  wall  was 
wet,  especially  in  times  of  snow  and  sleet, 
causing  the  lower  rooms  to  be  damp.  He 
charged  'that  this  dampness  was  caused  by 
the  water  from  Joseph's  house  running  into 
the  wall,  and  brought  this  suit  against 
Joseph  to  recover  damages.  Joseph  filed  an 
answer  denying  the  allegations  of  the  pe- 
tition and  pleaded  a  counterclaim  alleging 
that  Harrison  had  injured  his  roof  and  gut- 
ter to  his  damage  in  the  sum  of  $1,000.  On 
a  trial  of  the  case  there  was  a  Judgment  In 
favor  of  Harrison  for  $186.    Joseph  appeals. 

[11  The  first  question  made  on  the  appeal 
is  that  it  should  be  dismissed  for  want  of 
Jurisdiction,  because  the  amount  in  contro- 
versy is  less  than  $200.  The  Judgment  in 
favor  of  Harrison  is  for  $186;  but  Joseph 
pleaded  a  counterclaim  of  $1,000,  as  to  which 
he  was  defeated  in  the  circuit  court.  It  is 
insists,  however,  that  this  pleading  should 
not  be  regarded  because  the  evidence  in- 
troduced by  Joseph  shows  no  substantial 
damage  was  done  to  his  house  by  Harrison. 
But  if  he  was  damaged  as  much  as  $15,  this 
would  give  Jurisdiction  on  the  appeal,  and 
we  cannot  say  from  the  evidence  that  he  liad 
not  reasonable  grounds  to  plead  a  counter- 
claim for  $1S.  The  motion  to  dismiss  the 
appeal  for  want  of  Jurisdiction  Is  therefore 
overruled. 

[2]  On  the  merits  of  the  case  the  first 
question  made  is  that  the  court  should  have 
instructed  the  Jury  peremptorily  to  find  for 
the  defendant,  and  this  is  the  only  matter 
we  find  it  necessary  to  pass  on.  It  will  be 
observed  that  by  the  contract  It  was  pro- 
vided that,  if  either  party  built  the  wall 
higher,  he  should  do  so  at  his  own  expense 
and  make  all  provision  to  carry  off  the  water 
from  the  roofs,  prevent  leaks,  or  other  dam- 
age or  injury  to  the  other  party's  bulldins 
or  property.  It  is  true  that  Harrison  did 
not  build  the  brick  wall  higher.  But  the 
wall  which  he  built  of  plank  was  really  an 
extension  of  the  brick  wall.  It  rested  upon 
it,  and  he  cannot  be  permitted  to  avoid  the 
effect  of  the  contract  by  building  a  plank 
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wall  Instead  of  a  brick  wall.  If  he  had  bnllt 
the  brick  wall  higher,  it  would  have  been 
his  duty  to  make  all  provision  for  carrying 
off  the  water.  When,  Instead  of  building  the 
brick  wall  higher,  be  built  a  wooden  wall 
resting  npon  it,  the  same  duty  under  the  con- 
tract devolved  upon  him,  and  it  was  incum- 
bent on  him  to  make  all  provision  for  the 
water.  By  extending  his  wall  as  he  did,  a 
much  greater  burden  was  placed  upon  the 
gutter.  In  times  of  snow  the  snow  would 
thus  be  banked  upon  the  gutter,  for  the  wall 
would  catch  it  and  cause  It  to  bank  up  there- 
The  same  thing  would  happen  to  some  ex- 
tent from  sleet,  and  even  in  a  case  of  rain 
a  greater  burden  would  be  placed  upon  the 
gutter.  He  was  required  under  the  contract 
when  he  extended  this  wall  to  make  provi- 
sion for  the  water.  If  he  failed  to  do  so, 
and  thus  caused  the  wall  to  be  wet,  he  can- 
not complain ;  there  was  no  trouble  with  the 
water  until  he  extended  the  walL  The 
trouble  which  has  since  ensued,  it  is  his  duty 
under  the  contract  to  provide  for.  The 
court  should  therefore  liave  instructed  the 
Jury  peremptorily  to  find  for  the  defendant 
Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  herewith. 


GORDON  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  3,  1912.) 

1.  Falsi  Prbtewsm  (|  89»)— Pboswjution— 

BUBDBN    OF  PBOOF. 

In  a  prosecution  for  obtaining  money  by 
false  pretenses  by  representing  that  accused  had 
wages  coming  to  him  from  a  railroad  company 
to  the  amount  of  an  order  given  another,  who 
loaned  accused  money  on  such  order,  the  com- 
monwealth was  bound  to  show  that  accused  did 
not  have  money  in  the  hands  of  the  company 
and  that  the  order  was  not  good. 

[Ed.  Note.— For  other  cases,  see  False  Pretens- 
es, Dec.  EHg.  i  39.*] 

2.  False  Pbbtxnbes  ({   51*)— Cbiuinai.  Re- 
SPONSiBiutTT— Actions— JuBT    Question. 

Evidence,  in  a  prosecution  for  obtaining 
money  by  false  pretenses  by  representing  that 
accnsed  had  wages  coming  to  him  from  a  rail- 
road company  to  the  amount  of  an  order  given 
another,  held  to  take  the  csise  to  the  jury  on  the 
question  of  whether  any  money  was  due  accus- 
ed as  represented. 

[Ed.  Note.— For  other  cases,  see  FUse  Pretens- 
es, Dec.  Dig.  f  51.*] 

3.  Cbihinai.  Law  ({  1168*)— Appeal— Harm- 
less E}BB0B— Refusino  Dibected  Verdict. 

If,  after  accused's  motion  for  a  peremptory 
instruction  at  the  close  of  the  commonwealth's 
evidence  is  erroneously  overruled,  he  introduces 
evidence  which,  together  with  the  common- 
wealth's evidence,  is  sufScient  to  take  the  case 
to  the  jury,  a  judgment  of  conviction  will  not  be 
reversed  because  of  the  overruling  of  the  motion 
for  a  peremptory  instruction ;  the  rule  being 
the  same  in  a  criminal  case  as  in  a  civil  action. 

[Ed  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  1168.*] 


Appeal  from  Circuit  Court,  Grant  County. 

Henry  Gordon  was  convicted  of  obtaining 
money  under  false  pretensea,  and  be  ap- 
peals.   AflSrmed. 

M.  D.  Gray,  for  appellant  O.  C.  Adama, 
for  the  Commonwealth. 

CLAY,  C.  Hairy  Gordon  was  Indicted  by 
the  grand  Jury  of  Grant  county  for  the  of- 
fense of  obtaining  money  under  talse  pre- 
tenses. He  was  convicted  and  given  an  in- 
determinate sentence  in  the  penitentiary  of 
from  one  to  five  years.  From  the  Judgment 
of  conviction  he  prosecutes  tliis  appeal. 

According  to  the  evidence  for  the  common- 
wealth, appellant  applied  to  one  J.  W.  HaU 
for  a  loan  of  $3,  and  at  the  same  time  pre- 
sented to  him  an  order  on  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com'- 
pany  for  $12  which  he  had  previously  signed. 
He  told  Hall  he  was  firing  on  the  railroad; 
that  be  had  made  tliree  round  trips  to  Dan- 
ville and  one  trip  to  Blancbett  on  the  com- 
muter; and  that  he  needed  some  money,  as 
he  could  not  get  his  money  until  pay  day. 
On  the  faith  of  his  statement  that  he  Iiad 
the  money  in  the  hands  of  the  railroad  com- 
pany. Hall  let  him  have  the  $3.  Appellant 
also  told  Ball  that,  when  the  check  came, 
be  would  sign  it  and  turn  it  over  to  HaU, 
who  could  take  out  of  It  whatever  was  coming 
to  him.  The  local  station  agent  and  another 
employs  testified  that  they  did  not  think 
anything  was  coming  to  Gordon,  althongb 
they  admitted  on  cross-examination  that  they 
had  no  personal  knowledge  of  the  matter. 
By  consent  a  letter  from  C.  T.  Crawford,  an 
employfi  of  the  auditing  department  of  the 
Cincinnati,  New  Orleans  &  Texas  Padflc 
Railway  Company,  addressed  to  Mrs.  Belle 
Gordon,  was  introduced  and  read  as  the  rec- 
ord of  Henry  Gordon.  From  this  letter  It 
appeared  that  a  check  was  drawn  by  the 
company  In  favor  of  H.  Gardner  for  $1.68  for 
services  as  fireman  for  one  trip  from  Wil- 
llamstown  to  Cincinnati.  This  che<^  should 
have  been  made  out  to  H.  Gordon.  On  May 
3d,  appellant,  H.  Gordon,  called  at  the  rail- 
road office  In  Cincinnati.  A  new  chedc  was 
issued  to  him.  He  then  went  to  the  ofllce  of 
the  company's  cashier  and  received  the  mon- 
ey on  the  check.  Hall  never  received  any- 
thing on  the  order,  nor  did  he  receive  any- 
thing out  of  the  check  or  In  any  other  way 
from  appellant  At  the  conclusion  of  the  evi- 
dence for  the  commonwealth,  appellant  asked 
for  a  peremptory  instruction,  but  his  motion 
was  overruled.  Appellant  then  took  the 
stand  and  testified  that  be  went  to  work  for 
the  railroad  company  on  March  lltb.  He 
worked  all  morning  on  the  HUl  engine,  and 
In  the  evening  went  out  on  the  Blancbett 
commuter.  He  made  no  arrangements  as  to 
wages;  but  the  company  told  him  be  could 
run  on  the  commuter,  and,  as  there  was  a 
strike  on,  he  believed  he  would  receive  good 
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wages.  He  got  only  |1.50  from  Hall.  Asked 
for  the  loan  until  bis  check  came  in.  Never 
stated  that  the  company  owed  him  $12,  but 
believed  that  he  would  have  $10  or  $12  com- 
ing to  him  when  taia  check  arrived.  His 
check  was  first  sent  to  Ludlow,  then  to  Dan- 
ville, and  then  back  to  Cincinnati.  In  com- 
pany with  Hall,  be  went  to  the  local  agent 
to  get  the  check.  He  admitted  getting  the 
check  in  Cincinnati,  and  bis  failure  to  turn 
it  over,  or  pay  any  part  of  it  to  Hall,  though 
be  claims  that  this  was  due  to  the  fact  that 
a  warrant  of  arrest  bad  been  issued  for 
bim.  He  also  stated  that  be  worked  only 
one  day  for  the  railroad  because  the  strik- 
ers would  not  let  him  work  any  longer.  He 
further  admitted  that,  after  his  arrest,  he 
broke  jail  and  escaped.  The  commonwealth 
then  introduced  several  witnesses  who  testi- 
fied that  appellant's  reputation  for  veracity 
was  bad.  The  court  admonished  the  Jury 
that  such  evidence  was  admissible  only  for 
tbe  purpose  of  atfecting  appellant's  credibili- 
ty as  a  witness. 

[1]  It  is  earnestly  insisted  tbat  tbe  court 
erred  in  falling  to  direct  a  verdict  in  appel- 
lant's favor.  We  think  there  was  sufficient 
evidence  of  tbe  representations  made  by  ap- 
pellant; but,  in  order  to  make  out  a  case 
against  appellant,  it  was  Incumbent  on  the 
commonwealth  to  prove  the  falsity  of  the 
representations.  To  do  this  it  was  necessary 
to  show  that  appellant  did  not  have  tbe 
money  in  tbe  bands  of  tbe  railroad,  and  that 
the  order  was  not  good.  In  this  respect 
there  was  a  failure  of  proof,  for  the  two  witr 
nesses  who  testified  were  unable  to  say  that 
appellant  had  no  funds  in  the  hands  of  the 
railroad,  and  for  aught  the  letter  shows  there 
may  have  been  money  due  appellant  for 
services  other  than  those  referred  to  in  the 
letter.  That  being  true,  appellant  was  ^• 
titled  to  a  peremptory  instruction.  But  instead 
of  electing  to  stand  on  his  motion,  appellant 
went  upon  tbe  stand  and  admitted  that  be 
worked  for  the  railroad  only  one  day,  and 
that  all  that  he  received  or  claimed  tor  this 
service  was  $1.68. 

[2]  With  this  evidence  in,  it  cannot  be  said 
tbat  there  was  not  sufficient  evidence  to  take 
the  case  to  the  jury. 

[3]  Notwithstanding  this  fact,  it  Is  con- 
tended tbat  the  judgment  of  conviction 
should  be  reversed.  In  civil  cases  we  have 
uniformly  held  to  the  contrary.  Thus,  in 
the  early  case  of  CSarke  v.  Castleman,  1  J. 
J.  Marsh.  69,  decided  in  tbe  year  1829,  this 
court,  in  discussing  a  similar  question,  said: 
"The  next  error  assigned  grows  out  of  an 
exception  to  the  opinion  of  tbe  court  in  re- 
fusing to  instruct  tbe  jury  to  find  as  in  the 
case  of  a  nonsuit  From  tbe  evidence  before 
tbe  court  at  tbe  time  tbe  instruction  was 
asked  for,  and  upon  which  it  was  predicated, 
we  think  tbe  instruction  ought  to  have  been 
given;  for  at  that  time  there  was  no  evi- 
dence to  show  tbat  Clarke  bad  received  due 


notice  of  tbe  nonacceptance  or  nonpayment 
of  the  bill  by  Fisher,  or  to  account  for  tbe 
delay  in  having  it  protested.  As  tbe  case 
then  stood,  the  law  would  presume  be  bad 
effects  in  tbe  bands  of  Fisher.  Therefore 
be  was  entitled  to  notice  and  tbe  exercise  of 
proper  diligence  on  tbe  part  of  tbe  payee. 
See  Baxter  v.  Graves,  2  A.  K.  Marsh.  162 
[12  Am.  Dec.  374].  But  tbe  court  having  re- 
fused the  instruction,  tbe  defendant  below 
and  plaintiff  here  introduced  his  proof,  and 
has  established  by  it  to  our  satisfaction  tbat 
he  bad  no  funds  in  the  bands  of  Fisher,  and 
no  right  to  draw  on  him,  and  consequently 
that  he  was  not  entitled  to  notice  and  strict 
diligence  from  the  payee.  Laches  In  such  a 
case  win  not  be  imputed  to  tbe  holder  of 
the  bill,  as  tbe  drawer  cannot  be  prejudiced 
thereby.  Chitty  on  Bills,  257-259.  By  this 
proof  Introduced  by  tbe  defendant  below,  we 
conceive  the  error  of  tbe  court  in  refusing 
to  give  tbe  peremptory  instruction  asked  has 
been  cured,  and  tbat  we  ought  not  now  to 
reverse  a  case  in  which  it  was  shown,  before 
the  trial  was  over,  tbat  the  opinion  of  the 
court,  though  wrong  at  the  time,  has  worked 
no  Injury  to  tbe  party  against  whom  it  was 
pronounced." 

In  tbe  case  of  Carson  y.  Allen,  6  Dana, 
396,  the  court  said:  "It  is  evident  from  tbe 
further  progress  of  tbe  testimony  that  a 
negro  woman  and  child  were  sold  as  describ- 
ed in  the  declaration;  but  that  tbe  witness 
inadvertently  bad  spoken  of  tbe  sale  of  tbe 
woman  only,  which  had  not  been  observed  by 
the  counsel  for  the  plaintiff.  If  therefore  it 
were  admitted  tbat  tbe  variance  were  ma- 
terial, we  would  not  feel  disposed  to  reverse 
tbe  judgment  on  tbat  ground.  Justice  should 
not  be  entangled  by  technical  niceties,  or  a 
meritorious  case  lost  by  tbe  casual  omission 
of  counsel  or  the  inadvertency  of  witnesses. 
As  it  would  have  been  allowable  and  proper 
in  tbe  exercise  of  a  sound  discretion,  after 
the  motion  was  made,  for  the  court  to  have 
permitted  tbe  counsel  to  rectify  the  accidental 
omission  and  supply  the  proof,  so  we  feel 
It  our  duty,  after  the  motion  has  been  over- 
ruled, and  tbe  fact  necessary  to  be  proved 
has  been  supplied,  to  refuse  a  reversal  on 
that  ground." 

And  in  tbe  case  of  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Co.,  &a,  v.  Cook's 
Adm'r,  73  S.  W.  765,  24  Ky.  Law  Rep.  2162, 
the  rule  Is  thus  stated:  "The  rule  is  that 
where  the  defendant  moves  for  a  peremptory 
instruction  at  the  conclusion  of  the  plalntifTs 
evidence,  and,  bis  motion  being  overruled, 
introduces  bis  testimony,  if  tbat  testimony 
supplies  any  fact  or  facts  not  shown  by  the 
evidence  for  the  plaintiff,  and  thus  makes  out 
a  case,  this  court  wUl  not  reverse  because 
these  facts  were  not  shown  by  tbe  plain- 
tiff before  tbe  motion  for  a  peremptory  in- 
struction was  made." 

We  see  no  good  reason  why  the  same  rule 
should  not  apply  in  a  criminal  case.    From 
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8ucb  a  rale  the  Innocent  will  have  nothing 
to  fear,  while  it  may  be  the  means  of  bring- 
ing to  justice  the  guUty  who  would  otherwise 
escape  punishment. 
Judgment  affirmed. 


BIIiLITER  V.  CHIIiDERS. 
(Court  of  Appeals  of  Kentucky.    Jan.  4,  1912.) 

Fraud  (|  58*)— Sale  op.  Cobpobatb  Stock- 
Evidence — Sufficiency. 

Evidence  held  insufficient  to  show  that  de- 
fendant participated  in  any  fraud  upon  plain- 
tiff in  the  sale  of  corporate  stock  to  him. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dif.  §f  55-59;    Dec.  Dig.  {  58.*] 

•Appeal  from  Circuit  Court,  Grant  County. 

Action  by  S.  M.  BlUiter  against  R.  H. 
Childers  and  another.  Judgment  for  the 
named  defendant,  and  plaintiff  appeals.  Af- 
flrmed. 

O.  S.  Ilogan  and  Clore,  Dickerson  &  Clay- 
ton, for  appellant.  A.  G.  De  Jamette,  for 
api>ellee. 

CARROLL,  J.  The  appellant  Bllliter 
brought  this  suit  against  Robert  and  R.  H. 
Childers  seeking  to  recover  from  them  $1,- 
550,  stating  as  the  ground  of  recovery  that 
the  Queen  City  &Ianufacturlng  Company,  a 
corporation  organized  under  the  laws  of 
Ohio  with  a  capital  stock  of  $100,000  divid- 
ed into  shares  of  $50  each,  immediately  after 
its  incorporation  issued  to  one  Tuttleman 
the  entire  capital  stock  as  a  consideration 
for  a  formula  tor  making  an  article  called 
"anti-hot  box  lubricator"  owned  by  him  and 
which  be  transferred  to  the  corporation. 
That  the  formula  so  transferred  was  of  lit- 
tle or  no  value,  and  composed  the  only  as- 
sets of  the  company  as  a  basis  for  the  $100,- 
000  of  capital  stock  Issued  by  it;  that  im- 
mediately upon  the  issual  of  the  stock  to 
Tuttleman  he  transferred  certain  shares  of  it 
to  Robert  Childers  and  a  few  other  persons, 
who  were  Interested  with  him  as  promoters 
of  the  concern,  retaining  a  niAnber  of  the 
shares  himself;  that  from  the  sale  of  this 
stock  there  was  realized  in  money  only 
$5,225,  the  principal  part  of  which  was 
paid  out  in  salaries;  that  the  corporation 
was  insolvent,  and  that  Robert  and  R.  H. 
Childers,  "designing  and  colluding  together 
to  cheat  this  plaintiff,  by  selling  to  this 
plaintiff  a  portion  of  the  stock  which  had 
been  theretofore  Issued  to  said  Robert  Chil- 
ders for  no  consideration,  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  a  large 
portion  of  the  capital  stock  of  said  company 
had  been  paid;  that  it  had  ample  funds 
and  capital  to  put  the  lubricant  onto  the 
market;  that  the  lubricant  was  a  valuable 
and  salable  article,  and  would  sell  for  large 
Iiroflts  and  in  large  amounts,  and  that  said 
company  was  in  a  prosperous  condition  and 


would  pay  large   dividends   on  Its  stock; 
that  they  concealed  from  him  the  fact  that 
the   stock    above   mentioned    as    issued  to 
Goocb,  Glasscock,  Dickey,  Childers,  and  Tut- 
tleman representing  $73,750  of  said  capiUI 
had  in  fact  been  issued  to  them  for  no  con- 
sideration;  and  further  concealed  from  blm 
the  fact  that  they  were  seeking  to  sell  to 
him  stock  theretofore  issued  to  Robert  Chil- 
ders without  consideration,  and  represented 
and  held  out  to  him  that  the  money  he  paid 
for  said  stock  would  go  into  the  treasury  of 
said  company,  and  add  to  its  capital,  and 
Its  ability  to  manufacture  and  sell  said  la- 
bricant,  and  further  represented  to  taiu  tbat 
by  the  sale  of  said  stock  they  would  pnt 
him  in  a  position  to  make  large  profits  from 
the  dividends  of  said   company,   and  that 
said  stock  would  rapidly  increase  in  value; 
•    •    •    that,  with  the  fraudulent  purpose 
to  cheat  him,  they  sold  to  h.<m  100  shares 
of  the  capital  stock  of  the  company,  which 
had  theretofore  been  issued  to  Robert  Chil- 
ders for  no  consideration,  under  the  pretense 
of  selling  said  stock  for  the  benefit  of  the 
treasury  of  said  company;   and  also  at  the 
saiue  time  pretended  to  sell  to  the  defend- 
ant Robert  H.   Childers  100  shares  of  the 
same  stock.  In  order  to  make  it  appear  the 
transaction  was  bona  fide,  when  in  fact  they 
made  no  sale  of  said  stock  to  said  R.  H. 
Childers,  and  thereby  further  deceived,  over- 
reached, and  Induced  plaintiff  to  believe  tbat 
the  transaction  was  bona  fide,  and  the  stock 
was  valuable;   that  acting  npon  said  belief, 
and  being  misled  by  the  false  and  fraudulent 
statements  of  the  defendants   above   made, 
this  plaintiff  did  purchase  from  the  defend- 
ants 100  shares  of  the  capital  stock  of  the 
said  company,  and  paid  to   them   therefor 
$1,550." 

The  answer  of  R.  H.  Childers  was  a  trav- 
erse, and  the  answer  of  Robert  Childers 
in  addition  to  being  a  traverse  contained  a 
number  of  afflrmative  statements  relating  to 
the  organization  and  management  of  the 
company.  After  the  pleadings  had  been 
made  up,  the  case  went  to  trial  before  a 
jury,  and  at  the  conclusion  of  tbe  evidence 
for  the  plaintiff  the  court  directed  the  jury 
to  return  a  verdict  in  favor  of  the  defend- 
ant R.  H.  Childers.  After  this,  tbe  trial 
proceeded  as  to  the  defendant  Robert  Chil- 
ders, with  the  result  that  a  judgment  was 
rendered  against  him  for  the  amount  claim- 
ed. This  appeal  is  prosecuted  from  the  rnl- 
Ing  of  the  court  In  peremptorily  instructing 
the  jury  to  find  a  verdict  In  favor  of  R.  U. 
Childers.  It  will  thus  be  seen  that  the  only 
question  before  us  is  the  correctness  of  tlie 
ruling  of  the  trial  court  in  taking  from  the 
jury  the  case  against  R.  H.  Childers. 

It  appears  from  the  evidence  that  R.  H. 
Childers  is  the  father  of  Rol>ert  Gbllders. 
both  of  them  being  well-known  citizens  of 
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Grant  county,  Ky.  The  appellant  Billiter, 
also  a  resident  of  Grant  county,  Ky.,  was 
well  acquainted  with  the  Childers,  and  was 
actively  engaged  In  business  affairs.  The 
company  was  organized  In  February,  1909, 
for  the  purpose  of  manufacturing  and  sell- 
ing the  article  which  was  intended  for  use 
In  lubricating  the  axles  of  railroad  cars, 
wagons,  and  other  vehicles.    Although  $100,- 

000  of  capital  stock  was  Issued  to  the  pro- 
moters of  the  concern,  only  $5,225  was  ever 
paid  into  the  company  in  cash  for  the  stock 
Issued,  and  the  greater  part  of  this  was 
paid  by  persons  to  whom  the  promoters  sold 
stock  that  bad  been  Issued  to  themselves. 
The  company  never  succeeded  In  establish- 
ing a  trade  for  the  lubricant,  and  only  a 
small  quantity  of  it  was  sold — ^In  short,  the 
enterprise  was  a  failure.  Some  time  In 
April,  1909,  the  appellant  visited  the  factory 
where  the  lubricant  was  made,  and  learned 
at  least  something  about  the  quality  and 
usefulness  of  the  article  manufactured,  and 
in  some  respects  informed  himself  as  to  the 
condition  of  the  company.  In  May,  1909, 
and  Indeed  at  all  times  after  the  corporation 
was  organized,  the  promoters  had  been  en- 
deavoring not  only  to  sell  the  stock,  but  to 
find  a  market  for  the  article;  but  they  had 
not  been  successful  in  the  accomplishment 
of  either  purpose.  In  May,  1909,  in  re- 
sponse to  a  telephone  communication  from 
one  Glasscock,  who  was  connected  with  and 
was  one  of  the  promoters  of  the  corporation, 
appellant  and  the  two  Childers  went  to 
Cincinnati.  Appellant  testlfles  that  although 
he  knew  the  call  to  Cincinnati  had  some 
connection  with  the  corporation,  he  was  not 
advised  as  to  the  exact  purpose  of  it,  nor 
did  he  discuss  the  object  of  the  visit  before 
reaching  Cincinnati  with  either  of  the  Chil- 
ders. When  they  arrived  in  Cincinnati,  he 
went  to  the  hotel  where  Glasscock  was  stop- 
ping, when  Glasscock  told  nlm  that  he  was 
expecting  a  representative  of  the  Standard 
Oil  Company  to  buy  some  stock,  but  that  he 
did  not  appear ;  that  after  waiting  in  Glass- 
cock's room  for  a  few  hours,  he  and  Bob 
Childers  went  to  the  hotel  office,  leaving 
Glasscock  in  the  room;  that  when  they 
reached  the  office.  Bob  Childers  tried  to  sell 
him  the  stock,  and  said  to  him  in  the  pres- 
ence of  his  father,  "Father  wants  some  of 
that  stock  and  hasn't  the  money,  but  you 
both  together  could  get  all  the  money  you 
wanted  toy  signing  your  names  on  a  note 
from  the  Grant  County  Dei>osit  Bank,"  and 
thereupon  R.  H.  Childers  said,  "That  was 
what  he  Intended  to  do,  and  if  I  wanted  to 
do  it,  we  would  both  go  in  and  get  the 
money."     I  told  them,  "I  didn't  Jcnow  whether 

1  could  meet  the  note  or  not,  and  if  the 
stock  didn't  sell  It  would  cripple  me  flnanci- 
nlly;  and  they  assured  me  that  the  stock 
would  sell  right  away— that  week,  I  under- 
stood. I  told  him  I  was  as  game  as  he  was — 
that  if  be  wanted  to  buy  stock  that  way,  I 


would  do  it,  and  told  him  to  do  for  me  just 
whatever  he  did  for  his  father."  Appellant 
further  testified  in  the  same  connection  that 
"Bob  said  be  was  certain  they  were  going 
to  sell  right  away" ;  that  he  then  returned 
to  his  home  in  Grant  county,  and  in  a  few 
days,  he  met  the  two  Childers,  when  they 
told  him  they  bad  bought  100  shares  of 
stock  for  him  and  100  shares  for  R.  11. 
Childers — the  subscription  price  being  $l..j50 
for  each  100  shares.  It  also  appears  that 
the  stock  purchased  by  appellant  was  is- 
sued to  him,  and  that  he  paid  for  it  $1,5.j0. 
The  records  of  the  corporation  do  not  show 
that  any  stock  was  ever  issued  to  or  trans- 
ferred to  R.  H.  Cbllders,  although  there  is 
testimony  to  the  effect  that  there  was  pur- 
chased for  him  by  his  sou  Bob  Childers  100 
shares  of  stock,  and  that  be  paid  for  It 
$1,550.  It  is  shown  that  Robert  Childers 
was  one  of  the  promoters  of  this  concern 
and  actively  interested  in  the  sale  of  its 
stock,  but  there  is  no  evidence  tliat  the  ap- 
pellee R.  H.  Childers  liad  any  connection 
whatever  with  it  untU  be  bought  the  stock  as 
before  stated.  Whatever  representations 
were  made  to  the  appellant  concerning  the 
value  of  the  stock  or  the  assets  or  property 
of  the  company  or  its  prospects,  were  made 
by  Robert  and  not  B.  H.  Childers.  Nor  is, 
there  any  evidence  that  R.  H.  Childers  was 
acting  in  collusion  with  Robert  in  the  sale 
of  the  stock  to  appellant,  or  that  Robert 
Childers  acting  for  him  made  any  misrepre- 
sentations or  statements  to  appellant  con- 
cerning the  transaction.  Indeed,  we  get 
the  impression  from  the  evidence  that  appel- 
lant knew  as  much  if  not  more  about  the 
corporation  and  Its  affairs  than  R.  H.  Chil- 
ders did.  The  only  statement  that  R.  H. 
Childers  ever  made  to  appellant  that  might 
be  considered  as  inducing  him  to  purchase 
stock,  was  that  part  of  appellant's  evidence 
before  quoted,  In  which  R.  II,  Childers  said 
when  the  subject  of  getting  the  money  to 
buy  stock  was  mentioned  that  "that  was 
what  he  intended  to  do ;  if  he  wanted  to  do 
It,  we  would  both  go  in  and  get  the  money ; 
•  ♦  ♦  and  they  assured  me  the  stock 
would  sell  right  away."  Appellant  may  have 
been  deceived  and  misled  by  statements 
made  by  Robert  Childers,  but,  assuming 
that  he  was,  there  Is  no  evidence  showing 
that  he  was  misled  or  deceived  by  or  that 
any  fraud  was  i)ractlced  upon  him  by  R.  II. 
Childers. 

The  theory  of  counsel  for  appellant  is 
that  Robert  and  R.  H.  Childers  fixed  up  a 
scheme  to  induce  the  appellant  to  believe 
that  R.  H.  Childers  would  take  the  same 
amount  of  stock  that  he  did  without  any 
intention  on  the  part  of  Robert  H.  Childers 
to  purchase  any  stock,  and  that  appellant, 
being  so  deceived,  subscribed  and  paid  for 
the  stock  purchased  for  him,  whUe  Robert 
H.  Childers  did  not  subscribe  or  pay  for  any 
stock;    that  B.  H.  Childers  consented  that 
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his  son  mlgbt  use  him  as  an  Instrument  to 
aid  him  In  practicing  a  fraud  upon  appel- 
lant ;  and  that,  as  a  part  of  the  plan,  R.  H. 
Chllders  recelred  at  least  some  of  the  money 
that  appellant  paid  for  the  stock.  Counsel 
point  out  some  circumstances  from  which 
they  draw  the  conclusion  that  Robert  H. 
Chllders  was  a  party  to  the  arrangement  by 
which  Bob  Chllders  was  enabled  to  prevail 
on  appellant  to  purchase  the  stock;  but, 
in  looking  to  the  record,  we  find  no  tangible 
evidence  upon  which  to  rest  the  opinion 
reached  by  counsel.  After  carefully  reading 
and  considering  the  evidence,  we  do  not  find 
anything  that  would  Justify  us  in  holding 
that  appellant  made  out  a  case  for  the  jury 
against  Robert  H.  Chllders. 
Wherefore  the  Judgment  is  affirmed. 


JOGHUM  et  al.  v.  HENRY  BICKEL  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  4,  1912.) 

MUNICIPiLL     COBPOBATIONS     ({     470*)— STBEXT 

lUFROvEUENTs— Assessments. 

Where  a  street  set  apart  for  original  con- 
struction is  bounded  on  one  side  by  a  regular 
square  and  on  the  otlier  side  by  a  parcel  in  the 
shape  of  a  triangle,  formed  by  the  location  of  two 
streets,  the  rule  of  equality  in  making  an  assess- 
ment contemplated  by  Ky.  St  §§  2833, 2834  (Kus- 
sell'a  St.  11  894,  807),  providing  that  the  origi- 
nal construction  of  any  street  shall  l>e  made  at 
the  cost  of  the  owners  according  to  the  numt>er 
of  square  feet  owned  by  them  respectively,  etc., 
must  be  observed,  and  the  triangle  most  be  bi- 
sected so  as  to  subject  one-half  of  it  to  the  im- 
provement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1118;    Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Jetferaon  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  the  Henry  Bickel  Company  and 
others  against  John  Jochum  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

Elmer  C.  Underwood  and  O'Neal  &  O'Neal, 
for  appellants.  William  Furlong  and  Dallas 
E.  Furlong,  for  appellees. 

CARROLL,  J.  This  la  an  appeal  from  a 
Judgment  enforcing  a  lien  upon  the  property 
of  the  appellants  for  the  improvement  of 
the  carriageway  on  Ellison  avenue  between 
Kreiger  and  Spratt  streets  In  the  city  of 
Hionisvllle.  The  property  of  appellants  is 
situated  on  the  south  side  of  Ellison  avenue^ 
between  Kreiger  and  Spratt  streets.  The 
portion  of  EHlison  avenue  that  was  ordered 
to  be  improved  extends  from  the  center  Une 
of  Kreiger  to  the  center  line  of  Spratt  street. 
The  property  on  the  south  side  of  Ellison 
avenue,  between  these  two  streets,  is  in  the 
form  of  a  rectangle,  while  the  property  on 
the  north  side  of  Ellison  avenue  is  in  the 
shape  of  a  triangle.  The  street  south  of  El- 
lison avenue   and  running  parallel  with  It 


is  called  Charles  street,  and  the  square  be- 
tween Ellison  avenue  and  Charles  street  b 
divided  by  an  alley  through  the  center;  tbe 
alley  being  160  feet  from  Ellison  avenne  and 
the  same  distance  from  Charles  street  Tlie 
street  Immediately  north  of  Eilllson  avenue, 
which  is  called  Rentllnger  avoiue,  does  not 
run  parallel  with  ElUson  avenue,  but  forms 
an  angle  of  2S  degrees  with  ElUson  avarnev 
the  apex  of  this  angle  b^ng  almost  at  tbe  hi- 
tersection  of  Spratt  street  and  EHUson  avorne, 
the  base  of  the  triangle  at  Kreiger  street 
being  some  250  feet  In  assessing  the  cost 
of  Ellison  avenue  on  the  south,  the  dty  as- 
sessed all  of  the  property  betweai  Kreiger 
and  Spratt  streets  to  a  depth  of  160  feet,  bat 
in  assessing  the  property  north  of  EHlison 
avenue  the  city  only  assessed  an  area  in  the 
shape  of  a  triangle — the  depth  of  which  at 
the  base  at  Kreiger  street  was  125  feet  and 
diminishing  to  zero  at  Spratt  street 

Appellants  complain  that  they  were  dis- 
criminated against  In  this  assessment,  be- 
cause their  property  on  the  south  of  Ellison 
avenue  was  assessed  throughout  its  entire 
depth  of  160  feet  for  the  making  of  the  ave- 
nue, while  the  property  on  the  north  side 
of  the  avenue  was  only  assessed  to  the  deptb 
of  125  feet  at  one  end,  diminishing  as  before 
stated  to  zero  at  the  other.  In  other  words, 
the  assessment  complained  of  Includes  one- 
half  of  the  property  south  of  ElUson  avenoe 
between  It  and  Charles  street,  and  on  the 
north  one-half  of  the  property  between  £3- 
lison  avenue  and  Reutllnger  avenue;  bat 
In  view  of  the  fact  that  the  property  soath 
of  Ellison  avenne  is  in  the  shape  of  a  paral- 
lelogram 320  feet  de^  formed  by  Ellisoa 
avenue,  Kreiger,  Charles,  and  Spratt  streets, 
while  the  property  on  the  north  side  of  Elli- 
son avenue  is  in  the  shape  of  a  triangle  2M 
feet  deep  at  the  base,  only  one-half  of  which 
was  assessed,  the  property  assessed  on  tlte 
north  is  a  great  deal  less  than  that  assessed 
on  the  south. 

It  Is  the  contention  of  counsel  for  appel- 
lants that  practically  the  whole  of  the  tri- 
angle formed  by  Reutllnger  and  Ellison  ave- 
nues should  have  been  assessed  for  the  Im- 
provement of  Ellison  avenue.  The  lower 
court,  however,  was  of  the  opinion  that  onl; 
one  half  of  the  triangle  should  be  assessed 
for  the  improvement  of  ElUson  avenue,  leav- 
ing the  other  half  to  be  assessed  for  the  im- 
provement of  Rentllnger  avenue. 

It  was  tbe  Intention  of  the  Legislature  in 
the  enactment  of  sections  2833  and  2834  of 
the  Kentucky  Statutes  (sections  894,  897,  Bos- 
seU's  St)  relating  to  the  original  oonstruc- 
tion  of  streets  in  cities  of  tbe  first  class,  to 
equalize  as  nearly  as  might  be  the  burden 
of  the  assessment,  and,  where  the  property 
is  laid  off  into  regular  squares,  there  is  Uttle 
difficulty  in  so  adjusting  the  assessment  a<: 
that  the  burden  may  t>e  borne  with  approxl- 
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mate  equality  by  all  of  the  property  owners. 
But,  when  a  street  or  avenue  set  apart  for 
original  construction  Is  bounded  on  one  aide 
by  a  regular  square,  and  on  the  other  side 
by  a  parcel  of  land  in  the  shape  of  a  triangle 
formed  by  the  location  of  two  streets,  there 
Is  of  course  more  di£9culty  In  adjusting  fair- 
ly the  assessment.  We  think,  however,  that 
In  such  a  case  the  rule  of  equality  should  be 
observed  as  nearly  as  may  be,  and  this  the 
court  endeavored  to  do  In  bisecting  this  tri- 
angle so  as  to  subject  to  the  improvement 
of  Ellison  avenue  one  half  of  it,  leaving  sub- 
ject to  the  improvement  of  Reutlinger  ave- 
nue the  other  half.  It  Is,  of  course,  appar- 
ent that  if  the  whole  of  this  triangle  should 
be  assessed,  as  contended  by  counsel,  for  the 
improvement  of  Ellison  avenue,  that  the 
whole  of  it  should  likewise  be  assessed  for 
the  improvement  of  Reutlinger  avenue.  The 
result  would  then  be  that  all  of  the  property 
in  the  triangle  between  these  two  avenues 
would  be  burdened  with  a  double  assessment; 
one  for  the  Improvement  of  Reutlinger  ave- 
nue, and  the  other  for  the  Improvement  of 
Ellison  avenue. 

The  situation  in  LonisvUIe  Railway  Go. 
V.  Southwestern  Construction  Co.,  74  S.  W. 
237,  24  Ky.  Law  Rep.  2380,  was  very  much 
like  the  one  here  pr^ented,  as  will  be  se^ 
by  the  map  accompanying  that  opinion; 
and,  in  that  case  an  assessment  based  sub- 
stantially upon  the  same  principle  as  that 
applied  In  this  case  was  adopted.  See,  also. 
Fidelity  Trust  ft  Safety  Vault  Co.  v.  Vorls, 
110  Ey.  816»  61  S.  W.  474  22  Ey.  Law.  Bep. 
1873. 

Judgment  of  the  lower  court  Is  affirmed. 


AMBBIOAN  MILLINO  CO.  y.  BELL. 
(Court  of  Appeals  of  Kentucky.    Jan.  4,  1912.) 

1.  APPKii  AND  Ebbob  (I  837*)— Review— Di- 

BECTED  VeeDICT. 

Defendant's  evidence  cannot  be  considered 
on  the  question  of  whether  the  trial  court  erred 
in  refnsing  to  direct  a  verdict  for  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3262-3278;  Dec.  Dig.  S 
837.»] 

2.  Masteb  and  'Sebvart  (|  217*)— Assxtiip- 
TioN  o"  Risk. 

An  (':iiploy^  In  a  milling  concern  assumed 
the  risk  of  falling  upon  a  floor  which  he  knew 
from  experience  was  slick. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
'Servant,  Cent  Dig.  S|  674-600;    Dec  Dig.  { 
217.*] 

3.  Mabtkb  and  Sebvart  ((  217*)— Assump- 
tion OF  Risk. 

An  employ^  assumed  the  risk  of  working 
without  an  assistant,  where  be  continued  woric- 
ing  without  such  assistant  for  a  long  period 
without  complaint. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  574-600;  Dec.  Dig.  i 
217.*] 


4.  Master  and  Servant  (J§  101,  102*)— Mas- 
ter's Duty— Safe  Place  to  Work. 

A  master  is  only  required  to  exercise  ordi- 
nary care  to  furnish  a  reasonably  safe  place  of 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  180-184;  Dec.  Dig.  {i 
101,  102.*] 

5.  Masteb  and  Skbvant  (S  107*)— Assdup- 
TiON  OF  Risk. 

An  employer  Is  not  responsible  for  injuries 
from  a  danger  which  the  employ^  himself  creates 
in  the  course  of  the  work. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  199-202;  Dec.  Dig.  f 
107.*] 

6.  Masteb  and  Servant  (S  236*)— Injttbies— 
Contributory  Neolioence. 

PlaintifTs  duty  was  to  carry  cotton  seed 
bags  to  a  hopper  and  untie  them,  and  he  was 
injured  when  he  attempted  to  -  move  a  part  of 
the  front  rick  of  bags  which  were  stacked  up 
about  17  bags  high,  by  the  next  rick  falling 
upon  him ;  the  rear  rick  leaning  somewhat 
against  the  front  rick,  though  It  would  not  have 
fallen  had  the  front  rick  not  been  moved.  Held, 
that  plaintifTs  injury  was  caused  by  his  own  act 
in  moving  the  front  rick  without  protecting  him- 
self from  the  rear  rick,  so  that  he  could  not  re- 
cover therefor  from  his  employer. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  723-742;  Dec.  Dig.  { 
236.*] 

7.  Masteb  and  Servant  ({  229*)— Injubibs— 
Contbibutobt  Neoligence. 

An  employ^  is  l>ound  to  use  ordinary  care 
for  his  own  safety  in  doing  t^e  work. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  674;    Dec.  Dig.  |  229.*] 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty. 

Action  by  A.  J.  Bell  against  the  American 
Milling  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reyersed  and 
remanded  for  new  trial. 

E.  B.  Anderson,  for  appellant  La  Vega 
Clements,  Geo.  S.  Wilson,  and  Ben  D.  Rlngo, 
for  appellee. 

HOBSON,  C  J.  The  American  Milling 
Company  operates  a  mill  at  Owensboro  in 
which  It  uses  a  large  quantity  of  cotton 
seed  meal.  A.  J.  Bell  was  a  laborer  in  its 
employment  In  November,  1909,  and  bad 
been  for  about  three  years.  The  cotton  seed 
meal  was  In  bags  of  about  100  pounds 
weight  and  about  2  feet  long.  These  bags 
were  stacked  In  ricks  on  one  side  of  the 
room  where  Bell  worked.  It  was  bis  duty 
to  carry  the  bags  from  the  ricks  to  the  hop- 
per and  there  untie  them.  The  meal  was 
then  poured  Into  the  hopper  by  another  man. 
While  Bell  was  thus  engaged,  a  rick  of  bags, 
which  had  been  stacked  In  the  room  the 
night  before,  fell  over.  TThe  rick  was  about 
17  bags  high.  He  saw  It  was  about  to  fall 
on  him  and  undertook  to  get  out  of  the  way, 
but  he  slipped  upon  the  floor  and  fell,  and 
before  he  could  move  the  bags  fell  upon  him, 
breaking  his  thigh.  He  brought  this  suit 
against  the  milling  company  to  recover  for 
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his  injuries,  charging  that  the  compauy  bad 
been  negligent  in  failing  to  furnish  him  with 
a  reasonably  safe  place  to  work,  and  that 
the  bags  were  negligently  staclied.  On  a 
trial  of  the  case  before  a  jury  he  recovered 
$500.    The  company  appeals. 

The  only  question  we  deem  It  necessary 
to  consider  on  the  appeal  is  whether  the 
court  should  have  peremptorily  instructed 
the  jury  to  find  for  the  defendant.  Bell  tes- 
tified, in  substance,  that  the  floor  was  slick; 
that  there  was  much  dust  in  the  room  and 
he  could  not  see  well;  that  it  was  usual 
for  him  to  have  an  assistant,  but  he  had 
none  that  day;  and  that  no  ladder  was  fur- 
nished him  to  get  the  bags  down  from  the 
top  of  the  rick.  He  also  testified  tliat  he 
had  taken  no  bags  off  the  tick  that  fell; 
that  he  was  working  on  the  rick  in  front  of 
it,  and  was  getting  these  bags  up  off  the 
floor;  and  that  as  he  came  up  to  get  a  bag 
he  noticed  the  other  rick  falling  over  on 
him,  and  tried  to  get  out  of  the  way,  but 
could  not.  There  is  in  the  evidence  for  him 
no  explanation  as  to  why  the  rick  fell. 

[1]  The  evidence  for  the  defendant  is  to 
the  effect  that  Bell,  contrary  to  orders,  was 
pulling  bags  out  near  the  bottom  of  the  rick, 
and  that  this  caused  the  bags  at  the  top  to 
fall  over  on  lilm.  But  this  evidence  cannot 
be  considered  on  the  question  of  the  per- 
emptory instruction.  Bell  had  been  working 
in  the  mill  long  enough  to  be  perfectly  ac- 
quainted witii  the  situation.  He  knew  the 
nature  of  the  floor  as  well  as  anybody. 

[2,3]  If  the  floor  was  slick,  he  knew  it 
and  took  the  ilsk  of  falling  upon  it  If  the 
assistant  should  have  been  furnished  him,  he 
took  the  risk  of  working  without  an  assist- 
ant, as  he  made  no  complaint  He  did  not 
ask  for  a  ladder  or  any  tueans  of  getting 
the  bags  down.  So  the  case  is  narrowed  to 
the  simple  question  whether  the  fact  that 
the  rick  of  bags  fell  without  any  proof  as 
to  the  cause  of  the  fall  is  sufiClcient  to  make 
out  for  Bell  a  prima  fade  case  of  negligence 
on  the  part  of  the  master. 

[4]  It  is  the  duty  of  the  master  to  exer- 
cise ordinary  care  to  furnish  the  servant  a 
reasonably  safe  place  to  work.  It  is  not  in- 
cumbent on  the  master  to  furnish  a  safe 
place;  for  there  are  many  occupations  which 
are  attended  with  more  or  less  danger,  how- 
ever much  care  may  be  used  by  the  master. 
It  is  only  the  duty  of  the  master  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  for  the  servant  to  work. 

[SI  The  rule  Is  also  that  the  master  is  not 
responsible  for  a  danger  which  the  servant 
himself  creates  in  the  piogress  of  the  work. 
If  the  master  exercises  ordinary  care  to  fur- 
nish the  servant  a  reasonably  safe  place  to 
work,  and  the  servant  in  the  course  of  his 
work  makes  the  place  unsafe,  and  is  injured 
hy  reason  of  a  peril  which  he  himself  crea- 


ted, the  master  is  not  liable.  Big  HUl  Coal 
Co.  V.  Abney,  125  Ky.  355,  101  S.  W.  394: 
Smith  V.  North  Jellico  Coal  Co.,  131  Ky.  lOG, 
114  S.  W.  785,  28  L.  R.  A.  (N.  S.)  1266. 

[6]  When  Bell  moved  the  rick  In  front, 
the  rick  next  to  it  fell  down  and  caught 
him.  The  rick  which  thus  fell  could  not  fall 
so  long  as  the  other  rick  was  in  front  of  it. 
There  was  no  danger  of  the  back  rick  fall- 
ing while  the  rick  in  front  remained  wbere 
it  was.  The  place  was  perfectly  safe  when 
Bell  began  the  work.  The  fall  of  the  rick 
In  question  may  have  been  due  to  the  fact 
that  this  rick  leaned  against  the  rick  in 
front  and  when  its  support  was  removed  by 
Bell  it  fell  over.  The  evidence  tends  as 
much  to  show  this  as  it  does  to  show  that 
the  lick  fell  from  any  other  cause.  If  this 
is  true,  his  own  act  in  removing  the  front 
rick,  without  taking  steps  to  protect  himself 
from  the  other  rick  which  leaned  against  it, 
caused  his  Injury. 

[7]  It  was  Incumbent  upon  him  to  ose  or- 
dinary care  for  his  own  safety  in  doing  the 
work.  He  was  in  chaise  of  It  He  could 
have  taken  down  one  riek  part  of  the  way 
and  then  worked  on  the  other  rick  by  taking 
some  of  it  down,  and  thus  avoided  the  trou- 
ble that  ensued.  Under  his  own  evidence  be 
produced  by  his  own  acts  the  danger  in 
which  he  placed  lilmself,  and  cannot  recover 
of  the  master  therefor. 

The  court  should  have  instructed  the  jary 
peremptorily  to  flnd  for  the  defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  con- 
sistent herewitli. 


PATRICK  T.  PATRICK. 

(Court  of  Appeals  of  Kentucky.    Jan.  4,  1912.) 

Trusts  (|  327*)— Accounting  by  Trcstee- 
judguent. 

A  judgment,  in  proceedings  to  compel  a 
trustee  to  settle  his  accounts  under  a  trust  re- 
quiring him  to  manage  an  estate  and  devote  the 
income  thereof  for  the  support  of  the  benefi- 
ciary, which  adjudges  the  amount  the  trustee 
owes  the  beneficiary,  will  be  treated  as  a  fall 
settlement  between  the  parties,  up  to  the  date 
of  the  commissioner's  report  on  which  the  judg- 
ment is  based,  and  prior  orders  directing  pay- 
ments by  the  trustee  to  the  beneficiary  are  merg- 
ed in  the  judgment  and  are  satisfied  when  the 
judgment  is  satisfied. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  487 ;   Dec.  Dig.  |  327.*] 

Appeal  from  Circuit  Court  Daviess  County. 

Proceedings  to  compel  W.  T.  Patrlclt  to  set- 
tle his  accounts  as  trustee  for.  Fannie  Pat- 
rick. From  a .  judgment  adjudging  the 
amount  due  from  the  trustee,  he  appeals. 
Affirmed. 

E.  B.  Anderson,  for  appellant  La  Vega 
Clements  and  Ben  D.  Ringo,  for  appellee. 


•For  other  casss  tea  tame  topic  and  section  KUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ktj  No.  Series  ft  Ssp'r  Indani 


Digitized  by 


Google 


Ky.) 


PATBICK  V.  PATRICK 


1193 


CARROLL,  J.  In  Patrick  v.  Patrick,  135 
Ky.  307,  122  S.  W.  159,  the  will  of  R.  B.  Pat- 
rick, wlio  died  in  1004,  was  construed,  and  it 
was  held  tbat  ills  widow  took  an  estate  for 
life  In  tlie  property,  witli  remainder  to  her 
son  W.  T.  Patrick,  the  appellant  here,  and 
that  the  son  was  to  hold  and  manage  the  es- 
tate as  the  trustee  for  the  widow,  devoting 
the  income  of  the  estate  to  her  tise  and  to  the 
Eupiiort  of  such  of  the  daughters  as  might 
live  with  her  and  constitute  a  part  of  her 
family.  It  was  further  held  that  she  was 
entitled  to  receive  year  by  year  from  the 
trustee  the  entire  profits  of  the  estate,  and 
that  the  trustee  was  entitled  to  reasonable 
compensation  for  Iiis  services  as  trustee  in 
the  management  of  the  estate,  which  con- 
sisted of  a  small  tract  of  land  and  a  little 
coal  mine.  Upon  the  return  of  the  former 
case  to  the  lower  court,  and  in  February, 
1910,  the  appellant  was  ordered  to  appear  be- 
fore the  master  commissioner  and  make  a 
settlement  of  bis  accounts  as  trustee.  In 
December,  1910,  the  master  commissioner 
filed  his  report  of  settlement  showing  that 
appellant  owed  appellee  $3,467.20.  To  this 
report  the  appellant  and  the  appellee,  the 
widow  of  R.  B.  Patrick,  excepted.  After 
this,  and  during  the  same  month,  the  lower 
court  entered  an  order  directing  the  appel- 
lant to  pay  appellee  $25  per  month,  commenc- 
ing the  1st  day  of  February,  1911,  to  con- 
tinue until  the  further  order  of  court;  and 
also  rendered  Judgment  against  the  appellant 
for  $200,  and  directed  him  to  pay  this  sum 
to  appellee  within  10  days  thereafter.  From 
the  order  making  the  allowance,  and  the  Judg- 
ment, an  appeal  was  granted,  and  the  Judg- 
ment superseded.  In  January,  1911,  it  ap- 
pearing to  the  court  that  appellant  had  failed 
to  pay  any  part  of  the  $200,  another  order 
was  entered  directing  him  to  pay  appellee 
on  the  following  day  $190.  Various  orders 
were  made  in  an  effort  to  compel  the  pay- 
ment of  the  $100  and  the  monthly  allowanc- 
es, but  without  success  until  in  March,  1911, 
when  the  $190  was  paid.  In  June,  1011,  the 
report  of  settlement  made  by  the  master 
commissioner  with  appellant  as  trustee  of 
the  estate  of  appellee  was  considered,  and  a 
Judgment  rendered  In  favor  of  the  appellee 
for  $747.82.  From  that  Judgment  this  appeal 
is  prosecuted. 

Counsel  for  appellant  Insists  tliat  the  low- 
er court,  in  stating  the  accounts  of  appellant, 
committed  a  numl>er  of  errors  to  his  preju- 


dice. It  is  said  he  should  have  been  given 
credit  by  $208.05,  instead  of  $1^.75  on  ac- 
count of  mou^y  paid  to  merchants  for  ap- 
pellee; that  he  should  have  been  given  credit 
for  $350  for  a  monument  placed  over  his 
father's  grave  instead  of  $50;  that  be  should 
have  been  allowed  $257.10  for  burial  expens- 
es in  place  of  $35;  that  he  was  charged  $45 
for  a  mule  when  only  $40  should  have  been 
charged;  that  while  he  was  given  credit  for 
taxes  for  the  years  1904,  1905,  and  190C,  he 
was  not  credited  by  the  taxes  paid  for  the 
years  1907,  1908,  1909,  and  1910;  that  the 
allowance  of  $171  as  commission  was  entirely 
inadequate;  that  he  was  charged  too  much 
royalty  on  coal.  It  is  possible  that  the  court 
erred  in  some  instances  in  falling  to  give  ap- 
pellant credit  by  all  he  was  entitled  to;  but, 
on  the  other  band,  the  court  failed  to  charge 
him  in  res{>ect  to  some  items  with  as  much 
as  he  might  have  been  properly  charged. 
And,  after  considering  the  whole  matter,  we 
have  concluded  that  the  Judgment  of  the  low- 
er court  Is  substantially  correct,  and  we  are 
not  disposed  to  disturb  it.  The  order  of  De- 
cember 4,  1910,  requiring  the  appellant  to 
pay  appellee  $200,  and  the  order  entered  in 
January,  1910,  requiring  him  to  pay  her  $190, 
as  well  as  the  order  made  In  December,  1010, 
directing  the  payment  to  appellee  of  $25  a 
month,  commencing  on  February  1,  1911,  are 
each  to  be  treated  as  having  been  merged  in 
the  Judgment,  and  when  appellee  lias  satisfied 
the  Judgment  he  will  not  be  required  to  pay 
any  part  of  the  $200  or  the  $190,  or  the  $20  a 
month  allowance.  In  short,  the  Judgment 
will  be  treated  as  a  full  settlement  between 
the  parties  up  to  the  date  of  the  commis- 
sioner's report,  upon  which  it  was  based. 
The  appellant  will  be  required  by  such  fur- 
ther orders  of  court  as  may  be  necessary  to 
account  and  pay  over  to  appellee  annually 
from  the  date  of  the  commissioner's  report, 
as  long  as  he  continues  as  trustee,  all  the 
income  and  profits  derived  from  the  estate, 
or  that  should  have  been  derived  from  it  by 
the  exercise  of  reasonable  care  in  its  manage- 
ment, and  he  will  be  allowed  for  his  services 
a  reasonable  compensation  and  given  credit 
by  any  amounts  paid  to  or  collected  by  appel- 
lee from  the  estate  since  the  commissioner's 
report  was  made,  and  for  which  he  did  not 
receive  credit  in  the  Judgment  rendered  in 
June,  1911. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 
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OINOINNATI,  N.  O.  ft  T.  P.  RT.  C».  et  al  v. 

DANIKIS'  ADM'X. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  6,  1912.) 

1.  Mastkb  and  Sebvant  (8  286*)— iRJtrBT  to 

SebTANT  —    NKOLiaENCB  —   QOESnON   TOB 

JnBY. 

In  an  action  for  the  death  of  a  brakeman, 
thrown  from  a  car  by  the  sudden  and  unneces- 
sary jerk  of  the  train,  evidence  held  to  justify 
the  submission  of  the  issne  of  negligence  in  the 
operation  of  the  train. 

[E}d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dif.  {  286.*] 

2.  Mastkb  ai7d  Skbvant  (i  89*)— Injubt  to 

SKBVANT— SCOPB    OF     EUPLOTVENT. 

The  rear  brakeman  of  a  freight  train  was 
killed  while  at  work,  while  the  switching  crew 
had  control  of  the  cars.  He  worked  under  the 
direction  of  the  conductor  in  fitting  up  the  ca- 
boose, and  obtained  no  compensation  for  the 
work,  but  he  was  merely  getting  ready  for  his 
work.  It  was  castomaiy  for  rear  brakemen  to 
keep  supplies  in  the  caboose,  and  to  direct  the 
engineer  where  to  place  the  caboose  to  take  on 
BuppUes.  BM,  that  decedent,  though  working 
without  pay  and  not  technically  on  duty,  was 
engaged  In  the  line  of  his  employment,  and  en- 
titled to  the  same  protection  from  injury  as  or- 
dinary employes. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {(  153-156;  Dec.  Dig.  { 
89.*] 

Appeal  from  Circuit  Court,  Lincoln 
County. 

Action  by  Tbomas  L.  Daniels'  adminls- 
stratrix  against  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    AfRrmed. 

John  OalTin,  K.  S.  Alcorn,  and  J.  W.  Al- 
corn, for  appellants.  Robert  Harding,  Den- 
ton &  Flippin,  J.  W.  Bawllngs,  W.  S.  Burcb, 
and  Emmet  Puryear,  for  appellee. 

CLAY,  a  On  August  14,  1906,  Thomas  I* 
Daniels  fell  from  a  cut  of  cars  that  were  be- 
ing switched  In  the  Somerset  yards  of  the 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company,  and  was  killed.  Charging 
that  Us  death  was  occasioned  by  a  sudden, 
unusual,  and  unnecessary  Jerk  of  the  train, 
this  action  was  brought  by  his  administratrix 
against  the  railway  company  and  its  engi- 
neer, George  Colston,  to  recover  damages.  A 
trial  before  a  jury  resulted  in  a  verdict  for 
16,800  in  favor  of  plaintiff  against  the  rail- 
way company,  and  $200  against  Colston. 
From  the  Judgment  predicated  thereon,  the 
railway  company  and  Colston  appeal. 

[1]  At  the  time  of  the  accident,  Daniels' 
regular  position  was  that  of  rear  brakeman 
on  a  freight  train.  The  caboose,  which  was 
attached  to  his  train,  was  out  of  repair,  and 
it  was  necessary  to  procure  another  caboose. 
Just  prior  to  the  accident,  Daniels,  together 
with  his  brother-in-law,  Cabell,  and  his  con- 
ductor. Buck  Tucker,  were  engaged  for  an 
hour  and  a  half  or  two  hours  in  bringing 


front  a  storehouse  to  one  of  the  tracks  In  tbe 
yard  the  necessary  supplies  with  which  to 
equip  the  new  caboose.  These  sapplies  con- 
sisted of  brasses,  chains,  indicators,  flags, 
jacks,  etc.,  and  were  to  be  put  into  tbe  caboose, 
so  It  would  be  ready  to  go  out  on  Daniels' 
train.  After  the  supplies  had  been  placed 
near  tbe  track,  Daniels  said  to  Tucker:  "I 
will  go  over  and  get  the  caboose  and  have 
them  stop  the  caboose  at  this  place,  so  we 
can  load  the  supplies."  Tucker,  the  conduc- 
tor, remarked,  "All  right"  Daniels  then 
went  straight  across  to  the  cars  and  climbed 
upon  the  caboose.  At  that  time  tbe  caboose 
was  being  switched  In  the  yard,  and  com- 
posed one  of  a  cut  of  cars.  First  there  were 
three  empty  box  cars,  then  the  caboose,  then 
two  gondolas,  then  the  engine.  The  cut  was 
being  shoved  by  the  engine,  and  was  moving 
north.  The  switching  crew  was  composed  of 
the  yard  foreman  and  two  switchmen  and 
the  engineer  and  fireman  in  charge  of  tbe 
yard  engine.  When  Daniels  reached  tbe  cut 
of  cars,  he  climbed  upon  the  caboose^  Tbe 
engineer  saw  Daniels  Just  a  few  seconds  be- 
fore he  fell  from  the  car. 

One  of  appellee's  witnesses,  who  bad  for- 
merly been  an  engineer,  testified  that  "be 
was  within  a  few  feet  of  the  engine  when 
tbe  accident  occurred.  The  engineer  applied 
bis  Btralght-air  brake  valve,  and  at  tbe  same 
time  reversed  his  engine.  Tbe  effect  of  this 
was  to  cause  a  very  sudden,  rou^  stop, 
which  was  not  at  all  necessary.  One  of  ap- 
pellant's witnesses  also  testified  that  be  saw 
Daniels  on  top  of  tbe  caboose,  and  that  the 
cut  of  cars  went  about  five  car  lengths  be- 
fore be  was  thrown  off.  This  witness  says 
that  when  tbe  cars  stopped  he  saw  a  bulk  go 
forward  and  fall.  Later  on  he  said  It  waa 
Daniels  who  felL 

According  to  tbe  testimony  of  Golston,  tbe 
engineer,  be  made  no  stop  at  all  until  after 
Daniels  fell.  Hamilton,  another  witness  for 
appellant,  says  that  the  train  was  stopped 
as  It  went  around  the  curve  of  tbe  main  line. 
This  stop  was  made  on  a  signal  from  witness, 
because  some  stakes  were  leaning  out  from  a 
flat  car  towards  tbe  track  the  train  waa  on, 
and  be  was  afraid  these  stakes  would  strike 
tbe  cab. 

As  tbe  evidence  tended  to  show  that  no 
emergency  existed  which  required  botb  tbe 
application  of  the  air  brake  and  tbe  revers- 
ing of  the  engine,  and  that  this  method  of 
stopping  tbe  train  caused  a  sudden,  nnosnal, 
and  unnecessary  Jerk  thereof,  we  conclude 
that  tbe  evidence  upon  this  point  was  suffi- 
cient to  Justify  tbe  submission  of  the  caae  to 
the  Jury. 

[2]  Appellant's  most  serious  contention  is 
that  Daniels,  at  the  time  of  tbe  accident 
was  a  trespasser  or  volunteer,  and  therefore 
not  entitled  to  recover.  Upon  this  point  the 
evidence  for  appellant  is  to  tbe  effect  that 


•For  othar  easw  m«  imm*  topic  and  sMtion  NUMBER  la  Dee.  Dlf.  *  Am.  Dig.  Kay  Na.  SerlM  *  Bap'r  lodazaa 


Digitized  by 


Google 


Kj4 


MAOKUDEK  t.  ^ICSON 


1195 


Daniels  was  not  on  duty  at  the  time  he  Was 
killed.  In  procuring  the  supplies  for  the  ca- 
boose, as  well  as  to  getting  upon  the  caboose 
for  the  purpose  of  spotting  It,  he  was  per- 
forming services  for  which  he  was  not  being 
paid,  and  which  devolved  upon  others.  The 
switching  crew  alone  had  control  of  the  cars 
in  the  yard.  It  was  their  duty  to  see  that 
they  were  properly  placed.  The  engineer 
takes  signals  from  the  switching  crew,  and 
no  one  else.  Daniels  had  no  right  at  all  to 
signal  the  engineer.  Daniels  had  no  business 
whatever  upon  the  caboosa 

On  the  other  band,  it  is  shown  by  the  ev- 
idence for  appellee  that  the  conductor  is 
charged  with  the  duty  of  seeing  that  the  ca- 
boose, before  going  out  upon  its  trip,  is  prop- 
erly equipped.  Daniels,  in  helping  to  carry 
the  supplies  from  the  storehouse  to  the  track, 
was  working  in  company  with  and  under  the 
direction  of  his  conductor.  While  not  draw- 
ing any  money  for  his  services,  he  was  get- 
ting ready  for  his  work.  In  doing  this  he 
and  the  conductor  were  following  the  usual 
plan  of  procedure.  One  witness  testifies  that 
It  was  customary  for  the  rear  brakeman  to 
keep  supplies  on  the  caboose.  He  also  testi- 
fies that  It  was  the  duty  of  Daniels  to  guide 
and  direct  the  engineer  where  to  place  or 
spot  the  caboose  for  the  purpose  of  taking  on 
supplies. 

Under  this  evidence,  we  cannot  say  that 
Daniels  was  a  trespasser  or  volunteer.  While, 
technically  speaking,  he  was  not  on  duty, 
and  was  therefore  receiving  no  pay  for  his 
services,  yet  he  was  engaged  in  the  perform- 
ance of  work  of  a  preparatory  character, 
which  it  was  customary  for  the  rear  brake- 
man  to  do,  and  which  was  absolutely  neces- 
sary to  be  done.  He  was  serving  his  master 
in  the  spirit  of  a  faithful  employ^,  and  it 
would  be  taking  too  narrow  a  view  of  the 
scope  of  a  servant's  duty  to  hold  that,  while 
so  engaged,  he  was  not  entitled  to  the  same 
protection  from  injury  as  the  ordinary  em- 
ploy6  who  is  being  paid  for,  and  is  engaged 
in  the  performance  of,  the  work  for  which 
be  was  employed. 

While  there  is  some  criticism  of  the  in- 
structions given,  we  fail  to  find  therein  any 
errors  prejudicial  to  appellant's  substantial 
rights.  The  question  whether  or  not  there 
Was  an  imusual  and  unnecessary  Jerk  of  the 
train,  and  one  so  violent  as  to  show  a  want 
of  ordinary  care  on  the  defendant's  part  for 
the  safety  of  the  deceased,  was  fairly  pre- 
sented to  the  Jury.  The  instructions  also  im- 
posed upon  Daniels,  In  getting  on  top  of  the 
caboose,  the  duty  of  exercising  the  same  de- 
gree of  care  in  protecting  himself  as  should 
have  been  exercised  by  a  switchman  of  ordi- 
nary care  in  that  position.  The  Jury  were 
further  told  that  the  engineer  owed  to  Dan- 
iels no  greater  duty  than  he  owed  to  the 
switchmen  of  his  crew,  and  the  instruction 


then  defined  what  that  duty  was.  The  latter 
instructions  were  given  upon  motion  of  ap- 
pellant, and  were  as  favorable  as  appellant 
was  entitled  to.  Other  alleged  errors  are  re- 
lied upon,  but  we  do  not  deem  them  of  suffi- 
cient Importance  to  Justify  a  reversal. 
Judgment  affirmed. 


BIAGRUDER  et  aL  t.  ERICSON. 
(Court  of  Appeals  of  Kentucky.    Jan.  6,  1912.) 

1.  Appeal  and  Ebbob  {|  220*)  —  Questions 
Reviewable  —  Questions  Not  Raised  in 
Court  Beix>w. 

Objections  baaed  on  minor  errors  in  the 
report  of  a  commissioner  cannot  be  urged  for 
the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1826-1132;  Dec.  Dig.  { 
220.*] 

2.  Intebest  (I  89*)— Advancements. 

Where  one  contracted  with  a  mortgagor  to 
pay  the  mortgage  and  acquire  a  lien  to  the  ex- 
tent of  all  advancements,  advanced  money  to 
pay  the  mortgage  and  to  make  improvements, 
and  obtained  from  the  mortgagor  a  receipt  re- 
citing that  a  specified  snm  had  been  expended, 
interest  was  properly  allowed  from  the  date 
of  the  advancements,  within  the  rule  that  in- 
terest rnns  as  a  matter  of  right  on  a  liqui- 
dated demand. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Dec.  Dig.  I  89.*] 

8.  Mobtoaoeb  (I  318*)— Contracts— Aqbex- 
HENT  to  Pat  Debt— Constbuction. 

A  husband  and  wife,  jointly  owning  a  farm 
incumbered  by  a  mortgage,  contracted  with  a 
third  person,  who  undertook  to  pay  the  debt 
on  obtaining  a  lien  for  advancements  made. 
The  contract  provided  that  the  parties  should 
live  together  on  the  farm  and  mutually  assist 
each  other  in  its  management  and  apply  the 
net  profits  to  the  debt.  The  wife  died,  devising 
a  life  estate  to  her  husband.  The  third  per- 
son continued  to  work  the  entire  premises  un- 
der the  origlaal  contract  without  objection 
from  the  husband.  Held,  that  the  third  person 
was  not  chargeable  with  the  rent  for  a  half  of 
the  farm  after  the  wife's  death,  but,  when  he 
finished  paying  the  debt,  his  right  to  hold  the 
premises  ceased,  and  he  was  chargeable  with 
profits  thereafter  and  with  rent  after  the 
death  of  the  hnsband  occurring  after  the  dis- 
charge of  the  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  818.*J 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  Lars  Ericson  in  his  own  right 
and  as  administrator  of  Kate  Magruder,  de- 
ceased, and  as  executor  of  Oeorge  C.  Ma- 
gruder, deceased,  against  J.  Thornton  Ma- 
gruder and  another,  devisees  \mi€r  the  will 
of  George  C.  Magruder,  deceased.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

L,  A.  Hickman  and  E.  B.  Beard,  for  ap- 
pellants.   P.  J.  Beard,  for  appellee. 

MILLER,  J.  Oeorge  C.  Magruder  and  his 
wife,  Kate  Magruder,  Jointly  owned  a  small 
farm  of  45  acres  of  land,  in  Shelby  county, 
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upon  which  there  was  a  mortgage  debt  of 
about  $1,700.  Recognizing  tbe  fact  that  they 
were  growing  old,  that  their  Indebtedness 
was  GO  heavy  that  they  might  never  be  able 
to  pay  It,  and  that  the  farm  might  be  sold 
for  that  purpose,  they  made  tbe  following 
contract  with  the  appellee,  Lars  Erlcson,  to 
wit:  "Whereas  we,  the  undersigned,  George 
C.  Magruder  and  Kate  Magruder,  his  wife, 
of  Shelby  county,  Kentucky,  own  a  tract  of 
land  in  this  county  hereinafter  described; 
and  whereas  the  said  George  C.  Magruder  Is 
indebted  in  a  large  amount,  to  wit,  $1,700.00, 
more  or  less  to  the  Shelby  Loan  Company, 
and  others,  which  we  are  anxious  to  pay; 
and  whereas  our  kinsman  and  friend,  Lars 
Erlcson,  of  said  county  and  state,  has  under- 
taken to  pay  off  this  debt  and  the  others,  and 
to  provide  for  us  the  reasonable  comforts  of 
life,  all  of  us  to  live  together  on  the  same  farm 
and  mutually  assist  each  other  by  labor,  man- 
agement and  otherwise,  and  the  net  proceeds 
to  be  applied  to  the  reduction  and  final  pay- 
ments of  said  debts:  Now,  in  order  to  save 
the  said  Erlcson  harmless  and  protect  him 
for  any  sum  or  sums  so  paid  or  to  be  paid 
on  said  debts,  we,  George  C.  Magruder  and 
Kate  Magruder,  convey,  transfer  and  place 
in  lien  to  him,  the  said  Erlcson,  the  said 
tract  of  land  to  the  extent  of  all  sums  that 
he  has  heretofore  advanced,  or  may  hereaft- 
er advance  toward  the  payment  of  said  debts. 
This  land  is  situated  on  the  waters  of  Gue.ss 
creek,  and  Benson  turnpike,  and  Is  bounded 
as  fpllows:  (Description  omittedO  It  is  un- 
derstood and  agreed  that  all  sums  paid  from 
the  proceeds  of  the  farm  on  said  debts  shall 
be  considered  as  paid  by  said  Erlcson  and 
for  which  the  lien  exists.  To  have  and  to 
hold,  to  the  said  Lars  Erlcson,  and  his  heirs 
and  assigqs  forever,  and  the  said  Lars  Erlc- 
son accepts  the  terms  hereof,  and  agrees  to 
use  every  reasonable  effort  to  provide  with 
the  assistance  of  said  Magruder  and  wife, 
a  home  with  the  usual  comforts  for  them, 
and  to  pay  off  said  debts.  Witness  our 
hands  this  August  1,  1898.  G.  C.  Magruder. 
Kate  Magruder.    Lars  Erlcson." 

Under  this  contract  Erlcson,  whose  wife 
was  a  niece  of  George  C.  Magruder,  took 
charge  of  the  farm,  and  continued  to  work 
it,  in  connection  with  some  neighboring  land 
which  he  rented,  and  gradually  reduced  the 
indebtedness.  Mrs.  Magruder  died  in  1906, 
leaving  a  will  by  which  she  gave  her  hus- 
band, George  C.  Magruder,  all  of  her  real 
and  personal  property  for  life,  with  remain- 
der to  Elizabeth  Erlcson,  wife  of  appellee, 
and  the  heirs  of  her  body  during  their  lives, 
with  power  to  testatrix's  husband,  George  C. 
Magruder,  to  dispose  of  it  by  will.  George 
C.  Magruder  died  In  1909,  leaving  a  will,  in 
which  he  recognized  the  Hen  given  to  Eric- 
son  to  reimburse  him  for  all  debts  and  sums 
be  had  paid,  or  should  pay,  under  the  con- 
tract above  set  out,  and  devised  the  farm 
equally   to  his  seven  nieces  and  nephews. 


Erlcson    was   api>ointed   adnilnistrator  with 
the  will  annexed  of  Mrs.  Magruder,  and  also 
executor  of  George  C.  Magruder's  will    In 
October,   1910,  he  brought  this  suit,  in  hi 
own  right  as  creditor  and  as  administrator 
with  the  will  annexed  of  Kate  L.  Magruder, 
deceased,  and  as  executor  of  George  C.  Ma- 
gruder, deceased,  against  the  devisees  under 
the  will  of  George  C.  Magruder  seeking  a  set- 
tlement of  his  said  trust,  a  sale  of  the  land 
for  the  payment  of  the  debts  against  the  es- 
tate of  George  C.  Magruder,  and  a  distribu- 
tion of  the  balance  of  the  proceeds  of  tbe 
sale  among  the  owners  thereof.     Between 
August  1,  1898,  and  September  12,  1904,  Eric- 
son  made  eight  payments  uijon  the  mortgage 
debt;  the  first  one  being  for  $374.64,  and  the 
last  for  $604.93,  which  discharged  that  debt 
In  addition  thereto,  Erlcson  paid  $75.20,  bal- 
ance due  on  the  ftineral  expenses  of  Mrs. 
Magruder,  after  crediting  her  estate  with  a 
small  amount  of  personal  property  then  on 
hand;    and  he  also  paid  four  other  iteuis 
aggregating  $433  by  way  of  substantial  re- 
pairs  to   the  baru,   orchard,  sUo,   and  for 
other  improvements  upon  the  farm.     In  ad- 
dition to  these  items,  he  also  paid  taxes,  and 
tbe  funeral  expenses  of  George  0.  Magruder, 
amounting  to  $111.23.    All  of  these  payments 
were  allowed  as  charges  against  the  farm 
under  the  contract  above  set  out,  and  inter- 
est was  allowed  upon  the  payments  made 
upon  the  mortgage  part  of  the  debt  from  tbe 
dates  of  tbe  several  payments.    By  an  agreed 
judgment,  the  farm  was  sold  in  November, 
1910,  for  $4,117.50,  and  out  of  that  sum  the 
debts  were  ordered  to  be  paid.    The  appel- 
lants,  who   are   the   distributees  under  the 
judgment,  make  four  objections  to  the  judg- 
ment of  the  circuit  court 

[1]  1.  It  is  first  contended  that  tbe  judg- 
ment allowed  Erlcson  $40  more  than  should 
have  been  allowed  him  under  the  proof.  Un- 
der a  reference  of  the  action  to  tbe  com- 
missioner to  advertise  and  report  upon  tbe 
claims  against  the  estate,  the  commisslou- 
er  not  ouly  fixed  Ericson's  debt  for  the  four 
small  items  of  improvements  to  the  fanu 
at  $453  Instead  of  $433,  but,  la  addiUon 
thereto,  he  failed  to  charge  Ericson  with 
$20,  which  Ericson  admitted  was  the  value 
of  certain  personal  estate  of  George  C  Ma- 
gruder for  which  he  had  not  accounted,  and 
disclaimed  these  two  items,  making  $40. 
should  have  been  set  off  against  Ericson's 
debt  against  the  estate. 

There  was  some  contention  by  appellee  to 
the  effect  that  $20  of  this  amount  had  been 
paid  by  him  for  cementing  cow  stalls  in 
the  bam;  but  the  evidence  falls  to  show 
that  fact.  Furthermore,  appellee  contends 
that  the  commissioner  allowed  these  two 
claims  of  Ericson  because  he  had  made  no 
charge  for  winding  up  the  estate  of  either  of 
the  Magruders,  and  that  his  fees  woald  have 
amounted  to  more  than  these  items.  It  is 
probable  that  some  such  arrangement  voa 
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underatood  at  tbe  time  tbe  case  waa  beard 
by  tbe  circuit  court,  since  there  are  no  ex- 
ceptions to  tbe  report  on  debts,  questioning 
tbe  propriety  of  allowing  Ericson  credit  for 
one  of  tbese  items,  or  falling  to  cbarge  blm 
with  tbe  otber.  Tbe  only  exception  filed  by 
tbe  appellants  to  tbe  report  on  debts  was 
tbat  tbe  contract  did  not  permit  Ericson  to 
assert  tbe  full  amount  of  his  claims  paid 
under  tbe  contract,  but  tbat  a  proper  con- 
struction thereof  would  require  an  offset 
against  Erlcson's  claim  equal  to  the  rental 
value,  less  tbe  expense  of  running  tbe  farm. 
There  was  no  claim  made  by  tbe  exception 
or  by  pleading  tbat  the  debts  allowed  there- 
in were  not  proper  charges  against  tbe  Itfa- 
gruder  estates,  or  tbat  Ericson  should  have 
been  charged  with  tbe  small  amount  of  per- 
sonalty left  by  George  Magruder.  If  there 
bad  been  such  en  exception,  no  doubt  proof 
would  have  l)een  taken  thereon,  and  tbe 
claim  thereby  established,  or  rejected  by  the 
lower  court  But  tbe  error  was  not  brought 
to  the  attention  of  the  court  in  any  way,  not 
even  by  tbe  brief  for  appellants  In  tbe  cir- 
cuit court,  which  has  been  copied  into  tbe 
record.  Tbese  minor  errors  are  urged  In 
this  court  for  the  flrst'time. 

In  Henderson's  Chancery  Practice,  i  456, 
which  relates  to  tbe  method  of  attacking  a 
finding  of  fact  by  tbe  master,  it  is  said: 
•"Proper  practice  in  equity  requires  tbat  ex- 
ceptions to  tbe  report  of  a  master  should 
point  out  specifically  tbe  errors  upon  which 
the  party  relies,  not  only  that  tbe  opposite 
party  may  be  apprised  of  what  be  has  to 
meet,  but  tbat  tbe  master  may  know  in 
what  particular  bis  report  is  objectionable, 
and  may  have  an  opportunity  of  correcting 
bis  errors  or  reconsidering  bis  opinions.  Cas- 
es are  referred  to  a  master,  not  on  account 
of  bis  assumed  superior  wisdom,  but  to  econ- 
omize tbe  time  and  labor  of  tbe  court,  and 
as  exceptions  are  usually  filed  to  bis  report, 
If  they  are  so  general  as  to  require  a  rehear- 
ing of  tbe  entire  case,  there  is  really  noth- 
ing saved  by  a  reference.  A  party  com- 
plaining of  tbe  finding  of  a  master  'must 
put  bis  finger  on  tbe  point  of  which  be  com- 
plains.' If  he  does  not  do  so,  no  court  of 
review  can  regard  it.  Tbe  rules  upon  this 
subject  are  tending  rather  to  increase 
strictness,  and  not  at  all  to  relaxation.  They 
have  their  foundation  in  a  Just  regard  to 
tbe  fair  administration  of  Justice,  which 
requires  that,  when  an  error  is  supposed  to 
liave  been  committed,  there  should  be  an  op- 
portunity to  correct  it  at  once,  before  It 
has  bad  any  consequences;  and  does  not 
permit  a  party  to  lie  by  without  making  his 
objection,  and  take  tbe  chances  of  success 
on  the  grounds  on  which  the  Judge  has 
placed  the  cause,  and  then,  if  be  fails  to 
{succeed,  avail  himself  of  an  objection  which. 
If  it  tiad  t>een  stated,  might  have  been  re- 
moved." 

As  above  stated,  this  objection  is  made 
here  for  the  first  time,  and  we  are  asked 
to  reverse  the  case  for  an  alleged  small  er- 


ror which,  if  it  was  an  error,  could  and 
would  have  been  quickly  corrected  by  tbe 
lower  court,  if  its  attention  bad  been  called 
thereto.  Tbe  interests  of  Justice  compel  us 
to  decline  to  do  so.  Tbe  objection  should 
have  been  formally  and  specifically  stated 
and  taken  in  tbe  lower  court;  and,  the  ap- 
pellants having  failed  to  make  it  there.  It  is 
too  late  to  make  It  here. 

[2]  2.  Whenever  Ericson  would  make  a 
payment  upon  tbe  mortgage  debt,  be  would 
take  a  formal  receipt  from  Magruder  recit- 
ing the  fact  of  payment,  and  tbat  Ericson 
was  entitled  to  a  repayment  thereof,  with 
interest,  and  a  lien  therefor,  under  the  con- 
tract between  them.  Such  a  receipt  calling 
for  interest  was  taken  for  the  last  seven 
Items  paid  upon  tbe  mortgage  indebtedness; 
but  the  recital  as  to  interest  was  omitted 
from  the  first  receipt  for  f374.64,  which 
reads  as  follows:  "Received  from  Lars  Eric- 
son tbe  sum  of  1374.64;  $238.39  of  which 
be  has  expended  in  tbe  payment  of  my  debts, 
and  the  residue  $136.25  in  improvements  ui>- 
on  tbe  farm,  and  for  which  total  sum  $374.- 
64  the  said  Ericson  is  hereby  given  a  lien 
upon  said  farm  as  specified  in  a  separate, 
contract  and  deed  of  even  date  herewith. 
Witness  my  band,  this  August  1,  1898.  G. 
C.  Magruder." 

It  is  contended  tbat  tbe  $374.64  called  for 
by  this  receipt  should  not  bear  interest  from 
tbe  date  of  payment,  but  only  from  tbe  date 
of  its  allowance  in  this  action,  under  the 
well-known  rule  of  law  tbat  before  a  claim 
can  bear  interest  it  must  be  liquidated  and 
due  at  a  time  certain.  Henderson  Cotton 
Mfg.  Co.  V.  Lowell  Machine .  Shops,  86  Ky. 
668,  7  S.  W.  142,  9  Ky.  law  Rep.  831.  Tbe 
debt,  however,  is  not  only  liquidated  and 
certain,  but  it  is  evidenced  by  a  writing 
which,  in  effect,  shows  tbat  It  was  enforce- 
able at  any  time. 

In  L.  &  N.  R.  R.  Co.  v.  Commonwealth, 
94  S.  W.  657,  29  Ky.  Law  Rep.  6C9,  we  said: 
"Tbe  rule  is  now  that  interest  runs  as  a 
matter  of  right  on  a  liquidated  demand 
and,  in  tbe  case  of  an  unliquidated  claim, 
tbe  allowance  of  interest  rests  in  the  dis- 
cretion of  the  Jury  or  of  the  court  trying 
the  case." 

Furthermore,  the  claim  was  liquidated  by 
tbe  receipt  and  fixed  as  a  cliarge  against 
tbe  land  under  tbe  original  contract.  The 
mortgage  debt  which  Ericson  paid  was  itself 
an  interest-bearing  debt  against  Magruder, 
and  the  otber  seven  receipts  recite  the  fact 
that  tbe  seven  similar  payments  should  bear 
interest  from  tbe  date  of  those  receipts. 
Under  these  circumstances,  we  think  it  is 
clear,  not  only  that  Ericson  was  entitled  to 
interest  upon  tbe  other  payment,  but  that 
the  parties  contemplated  that  be  should  be 
so  paid.  There  was  certainly  no  good  rea- 
.son  why  Ericson  should  lift  from  Magruder's 
shoulders  an  interest-bearing  obligation,  for 
which  Ericson  held  a  lien,  and  then  be  re- 
fused interest  upon  the  amount  which  he 
had  thus  paid.    We  think  tbe  lower  court 
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properly  allowed  interest  upon  all  paymenta 
made  by  Erlcson  in  discharging  tbe  mort- 
gage debt  Furthermore,  the  commissioner's 
report  on  debts  speclflcally  allowed  this  debt 
with  interest,  and  no  exception  was  taken 
to  the  report  for  so  doing.  Under  the  rule 
above  laid  down,  the  objection  comes  too 
late  when  made  here  for  the  first  time. 

[3]  3.  It  is  insisted  that  the  contract  was 
discharged  as  to  Kate  Magrnder's  half  in- 
terest in  the  farm  by  her  death,  and  that 
Kricson  should  have  been  charged  rent  for 
ber  one-half  of  the  farm  after  her  death,  up 
to  the  time  of  his  settlement  There  is  noth- 
ing in  the  contract  however,  making  such  a 
provision;  on  the  contrary,  George  Magm- 
der  took  a  life  interest  in  ber  one-half  of 
the  farm,  and,  according  to  the  explicit 
testimony  of  appellee,  which  was  not  ex- 
cepted to,  be  continued  to  work  ber  half 
of  the  farm  under  the  terms  of  the  contract. 
George  Magruder  was  then  alive,  and  own- 
ed his  wife's  former  interest  Since  he  made 
no  objection,  and  there  is  no  testimony  what- 
ever contradicting  Ericson  upon  the  point 
that  he  continued  by  agreement  vrith  George 
Magruder  to  work  the  entire  farm  under 
the  original  contract  the  Judgment  of  the 
lower  court  upon  thl^  point  was  fully  sns- 
talned  by  the  evidence. 

4.  Finally,  it  is  insisted  that  the  contract 
was  discharged  by  the  payment  of  the  mort- 
gage debt  on  September  12,  1904;  that,  when 
Ericson  had  finished  paying  on  that  debt 
his  right  to  farther  hold  and  work  the  farm 
ceased  under  the  contract;  and  that  he 
should  be  cbarged  with  the  profits  of  the 
farm  after  September  12,  1904,  which  was 
some  two  years  before  the  death  of  Mrs. 
Magruder.  Ericson  was  charged  with  rent 
after  the  death  of  George  G.  Magruder,  and 
in  80  charging  blm  we  think  the  drcuit 
court  carried  out  both  the  spirit  and  the  let- 
ter of  thfe  contract. 

Furthermore,  as  above  pointed  out  nntU 
the  death  of  George  C.  Magruder  in  1009, 
be  was  in  the  rightful  possession  of  the 
farm,  and  Ericson  continued  to  hold  and 
work  the  farm  until  George  Magruder's 
death,  with  his  consent,  and  under  the  orig- 
inal contract;  and,  that  being  true,  the  Judg- 
ment of  the  circuit  court  correctly  fixed 
Ericson's  obligation  under  the  contract  It 
merely  adopted  that  construction  of  the  con- 
tract which  the  parties  themselves  had  given 
it  Megular  v.  Helm,  91  Ky.  24,  14  S.  W, 
949,  12  Ky.  Law  Rep.  751. 

Judgment  a£9rmed. 


MEMORANDUM  DECISIONS 


SMITH  T.  C3ITy  OF  SEDALIA.  (Kansas 
City  Court  of  Appeals.  Missouri.  Dec.  4, 
1911.)  Appeal  from  Circuit  Court,  Moniteau 
County;    Wm.  H.  Martin,  Judge.     Action  by 


D.  H.  Smith  against  the  City  of  Sedalia.  From 
the  judgment,  both  parties  appeal.  Case  cer- 
tified to  Supreme  Court.  Montgomery  ft  Mont- 
gomery, Charles  B.  Yeater,  and  J.  W.  Sod- 
dath,  for  plaintiff.  Wm.  M.  Williamg,  C.  C. 
Kelly,  Mark  A.  McGmder,  and  W.  W.  Blain. 
for  defendant 

PER  CURIAM.  A  rehearing  was  granted  in 
this  case,  and  it  has  been  reargued.  We  have 
concluded,  for  the  reasons  stated  in  the  onc- 
inal  opinion,^  to  reverse  the  judgment  and  re- 
mand the  cause,  with  directions  to  enter  judg- 
ment for  defendant  on  each  count  But  since 
one  of  the  judges  deems  the  decision  in  con- 
flict with  Smith  v.  City  of  Sedalia,  152  Mo. 
283,  63  S.  W.  907,  48  L.  R.  A.  711,  and  Smith 
V.  City  of  Sedalia,  182  Mo.  1,  81  S.  W.  165, 
the  cause  will  be  certified  to  the  Snpreme 
CoUrt  for  final  determination. 


THOMPSON  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  20,  1911.)  Appeal 
from  District  Court,  Tarrant  County;  W.  T. 
Simmons,  Judge.  MoUie  Thompson  was  con- 
victed of  theft,  and  she  appeals.  Affirmed.  C. 
E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  AppeUant  was  conWcted 
of  theft  from  the  person;  her  punishment  be- 
ing assessed  at  two  years  confinement  in  the 
penitentiary.  The  record  is  before  us  without 
a  statement  of  facts  or  bills  of  exception.  In 
the  absence  of  the  evidence,  there  is  nothing 
set  forth  in  the  motion  for  new  trial  requiring 
a  revision.    The  judgment  is  affirmed. 


WATTS  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec  6,  1911.)  Appeal  from 
Eastland  County  Coart;  B.  A.  Hill,  Jud^e. 
Hubert  Watts  was  convicted  of  carrying  a  pis- 
tol, and  appeals.  Affirmed.  C.  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  waa  convicted 
of  carrying  a  pistol;  his  punishment  being  as- 
sessed at  a  fine  of  $100.  The  record  is  before 
us  without  a  statement  of  facts  or  bills  of  ex- 
ception. We  find  nothing  in  the  record  upon 
which  to  predicate  a  reversal  of  the  judgment 
and  dierefore  it  is  affirmed. 


NORWOOD  DRY  GOODS  CO.  t.  COHN- 
PRIEDLANDER  &  MARTIN  CO.  (Court  of 
Civil  Appeals  of  Texas.  Amarillo.  Dec  2, 
1911.)  Appeal  from  Wilbanper  Connty  Conrt; 
J.  A.  Nabers,  Judge.  Action  by  the  Cobn- 
Friedlander  &  Martin  Company  against  the 
Norwood  Dry  Goods  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed 
on  certificate.  Cecil  Storey,  for  appellant  J. 
E.  Doran,  for  appellee. 

GRAHAM,  O.  J.  This  canse  is  before  us  on 
a  motion  filed  herein  by  appellee  on  Novem- 
ber 21,  1911,  to  affirm  uis  cause  on  certificate 
accompanied  by  a  proper  certificate  from  the 
clerk  of  the  court  in  which  the  judgment  was 
rendered,  and  to  assess  10  per  cent  damages, 
allegation  being  made  in  said  motion  that  the 
appeal  was  perfected  for  delur  only.  An  in- 
spection of  the  certificate  filed  herein  on  No- 
vember 21,  1911,  shows  that  judgment  was 
rendered  in  this  canse  in  favor  of  appellee  and 
against  appellant  in  the  connty  conrt  of  Wil- 
barger county  for  the  sum  of  $279.03,  with  6 
per  cent,  interest  thereon  from  that  date  and 
all  costs  of  suit;  that  said  judgment  waa  ren- 
dered during  the  regular  term  of  said  coart 
and  on  July  5,  1911;    that  appellant  in  open 


*  Per  curiam  memorandum. 
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conrt  excepted  and  gave  notice  of  appeal  to 
this  coart  on  the  day  the  jadgment  was  ren- 
dered; that  the  case  was  tried  before  the 
court  without  a  jury;  that  on  July  22,  1911, 
said  term  of  said  court  adjourned,  and  that  on 
the  8th  day  of  July,  1911,  appellant  asprin- 
cipal,  together  with  R.  W.  Walker,  W.  H. 
Rich,  and  A.  Allison,  as  his  sureties,  execut- 
ed an  appeal  bond  containing  no  supersedeas 
clause  or  provision,  caused  the  same  to  be  ap- 
proved by  the  cleric  of  the  court  below,  and 
filed  in  this  cause  on  August  30,  1911.  Hav- 
ing inspected  the  record  before  us  and  find- 
ing same  in  accordance  with  law,  the  motion 
to  aflSrm  on  certificate  will  be  and  the  same  is 
granted,  there  being  nothing,  however,  in  the 
record  from  which  we  are  able  to  say  that 
tUs  case  was  appealed  for  delay  only,  we 
overrule  that  portion  of  the  motion  praying 
for  10  pel  cent  damages. 


NORWOOD  DRY  GOODS  CO.  v.  KOCH, 
SCHAFFNER  &  ADLER.  (Court  of  Civil 
Appeals  of  Texas.  AmariUo.  Dec.  2,  1911.) 
Appeal  from  Wilbarger  County  Court;  J.  A. 
Nabers,  Judge.  Action  by  Koch,  Schaffner  & 
Adler  against  the  Norwood  Dry  Goods  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed  on  certificate.  Cecil  Storey, 
for  appellant    J.  E.  Doran,  for  appellee. 

GRAHAM,  C.  J.  This  cause  is  before  as 
on  a  motion  filed  herein  by  appellee  on  No- 


vember 21,  1911,  to  affirm  this  cause  on  cer- 
tificate, and  to  assess  10  per  cent  as  damages; 
allegation  being  made  in  said  motion  that  the 
appeal  was  perfected  for  delay  only.  An  in- 
spection of  the  certificate  filed  herein  on  No- 
vember 21,  1911,  shows  that  judgment  was 
rendered  in  this  cause  in  favor  of  appellee  and 
against  appellant  by  the  court  without  a  jury 
in  the  county  court  of  Wilbarger  county  dur- 
ing the  regular  term  of  said  court  on  July 
5,  1911,  for  the  sum  of  $406.40,  with  interest 
thereon  from  the  date  of  judgment  at  the  rate 
of  10  per  cent,  per  annum  and  all  costs  of 
suit;  that  on  the  same  day  and  in  open  court 
appellant  excepted  to  said  judgment  and  gave 
notice  of  an  appeal  to  this  court;  that  said 
term  of  said  court  adjonmed,  and  that  on  the 
8th  day  of  July,  1911,  appellant,  as  principal, 
together  with  R.  W.  Walker,  W.  H.  Rich,  and 
A.  Allison  as  his  sureties,  executed  an  appeal 
bond  containing  no  supersedeas  clause  or  pro- 
vision, and  caused  the  same  to  be  approved 
by  the  clerk  of  the  court  below  and  filed  in 
this  cause- on  August  10,  1911.  Having  in- 
spected the  record  before  us,  and  being  of  the 
opinion  that  the  same  is  in  all  respects  in  com- 
pliance with  law,  the  motion  to  affirm  on  cer- 
tificate will  be  and  the  same  Is  hereby  grant- 
ed. There  being  nothing  in  the  record  to  sat- 
isfactorily show  us  that  the  appeal  was  per- 
fected for  delay  only,  appellee's  motion  to 
have  10  per  cent,  as  damages  taxed  will  be, 
and  the  same  is,  overruled. 


End  of  Cases  in  Voi..  141. 
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ABANDONMENT. 

See  Appeal  and  Brror,  |  298;  GovenantB,  {  72; 
Hichwaya,  f  79;    Homestead,  H  154-181. 

ABATEMENT. 

See  Nuisance,  {§  30,  82. 
Of  Uqaor  nnisance,  see  Intozicatine  Liquors, 
fS  260,  273. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  ||  90,  581. 

n.   ANOTHEB  ACTION  PENDINO. 

i  14.  (Mo.)  A  defendant  seeking  to  avail 
Iiimself  of  garnishment  proceedings  in  another 
state,  must  prove  tlie  pendency  of  sncli  pro- 
ceedings in  a  court  having  jurisdiction,  and  in 
compliance  with  the  statutes  of  the  forum. — 
Norman  v.  Pennsylvania  Fire  Ins.  Co.,  141  S. 
W.  618;  Same  v.  Connecticut  Fire  Ins.  Co., 
Id.  620. 

A  garnishment  proceeding  in  a  sister  state, 
which  does  not  comply  with  Rev.  St.  1909,  | 
2301,  held  not  sustainable,  on  the  theory  that 
the  court  may  presume  that  the  law  of  the  sis- 
ter state  is  similar  to  the  law  of  Missouri. — Id. 


ABDUCTION. 


See   Seduction. 

ABSTRACTS. 

See  Appeal  and  Error,  {§  292,  511,  523,  581- 
585,  635,  671,  684,  699,  927 ;  Evidence,  i  175. 

ABSTRACTS  OF  TITLE. 

See  Attorney  and  Client;  Vendor  and  Pur- 
chaser, §§  110,  140. 

ACADEMIES. 

See  Colleges  and  Universities. 

ACCEPTANCE. 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
§f  68-83,  335;  Contracts,  H  22,  284;  Dedica- 
tion, §  42;   Sales,  {  285. 

ACCIDENT. 

See  Homicide,  i  304. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  {{  237,  335. 


ACCOMPLICES. 

See  Criminal  Law,  Si  507-511,  780. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Novation; 
Release. 

{  12.  (Tex.  Civ.  App.)  Where  there  was  a 
controversy  between  parties  as  to  the  amount 
due  on  an  account,  the  creditor's  acceptance  of 
a  check,  stating  that  it  was  in  foil  satisfaction 
for  all  demands,  works  an  accord  and  satisfac- 
tion.—Olson  T.  Burton,  141  S.  W.  649. 

ACCOUNT. 

See  Account,  Action  on;  Joint  Adventures,  IS; 
Novation,  J  12;  Payment,  |  16;  Trial,  t  263; 
Trusts,  {  327. 

ACCOUNT,  ACTION  ON. 

See  Appeal  and  Error,  {  1033. 

{  12  (Tex.Civ.App.)  Under  Sayles*  Ann.  Civ. 
St.  1897,  art.  12Co,  failure  to  deny  the  justness 
of  items  in  an  account  sued  on  held  equivalent 
to  admission  thereof.— Knowles  v.  Gary  & 
Kurns  Co.,  141  S.  W.  189. 

i  13  (Tex.Civ.App.)  Answer,  in  action  up- 
on an  itemized  account,  held  to  present  a  suf- 
ficient defense  by  way  of  settlement  and  satis- 
faction so  as  to  admit  evidence  in  support  of 
such  answer.— Bergman  Produce  Co.  v.  Browne, 
141  S.  W.  153. 

ACCRETION. 

See  Judgment,  §  586;   Navigable  'Waters,  |  44. 

ACKNOWLEDGMENT. 

See  Mortgages,  §  69. 

m.  OPERATION  AND  EFFECT. 

S  55  (Ky.)  A  certificate  to  acknowledgment, 
showing  privy  examination  of  a  wife,  cannot 
be  controlled  by  her  and  her  husband's  testi- 
mony that  he  was  present. — Bebout  v.  Old  Ken- 
tucky Mfg.  Co.,  141  S.  W.  406. 

ACQUIESCENCE. 

See  Adverse  Possession,  §  104. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit;    Lis  Pendens. 

I.   OBOUNDS  AND  CONDITIONS  PBE- 
CEDENT. 

I  I  (Mo.App.)  "Cause  of  action"  defined.— 
Hales  T.  Raines,  141  S.  W.  917. 
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n.   KATTTBE  AKS  FOBM. 

1 27  (Ark.)  An  action  of  assumpsit  held  an 
action  ex  contracta  and  not  for  a  tort— Bertig 
BroB.  ▼.  Norman,  141  8.  W.  201. 

i  27.  (Ark.)  Action  for  damages  for  the  d«- 
fidency  in  the  quantity  of  land  conveyed  under 
a  contract  induced  by  the  vendor's  frattdnlent 
representations  held  an  action  founded  on 
fraud,  and  not  on  breach  of  covenant. — Brown 
V.  Le  May,  141  S.  W.  759. 

1 27  (Mo.App.)  The  action  for  fraudulent 
representations  in  a  sale  is  grounded  in  tort, 
while  one  for  breach  of  warranty  is  based  on 
contract.— Ghappell  v.  Boram,  141  S.  W.  19. 

{27  (Mo.App.)  A  petition  against  a  physi- 
cian for  malpractice  held  to  charge  a  cause  of 
action  in  tort,  and  not  for  breach  of  contract. 
—Hales  V.  Baines,  141  S.  W.  917. 

m.  JoiNDEB,  sPLrrmro,  ooksoli- 

DATION.  AMD  8EVXRANOE/ 

1 38  (Ark.)  A  complaint  by  a  passenger  held 
to  state  but  one  cause  of  action  for  the  car- 
rier's failure  to  stop  the  train  at  the  station, 
with  two  elements  of  damage.— St.  Ixnds,  I.  ii. 
&  S.  By.  Co.  V.  mx,  141  S.  W.  492. 

{47  (Tez.Giv.App.)  A  suit  arising  nnder 
vendor's  lien  notes  held  not  to  constitute  mis- 
joinder of  causes  of  action. — Bowden  v.  Bridg- 
man,  141  S.  W.  1043. 

ADJOINING  LANDOWNERS. 

See  Party  Walls. 

14  (Mo.App.)  Petition  in  an  action  for  the 
fall  of  a  waU  of  a  building  by  excavation  by 
defendant  on  his  adjoining  property  ft«2d  not 
to  authorise  a  recovery  on  proof  that  defend- 
ant's excavation  extended  over  on  plaintiff's 
property.— Burk  Bros.  Meat  &  Provision  Co. 
V.  Fodter,  141  S.  W.  442. 

The  fall  of  a  wall  of  a  buildinj;  after  excava- 
tion by  the  adjacent  owner  on  his  property  held 
proximately  caused  by  the  negligent  failure  of 
the  owner  and  the  occupant  of  the  building  to 
protect  the  wall.— Id. 

An  owner  of  a  building  held  to  possess  no 
natural  easement  for  the  lateral  support  of  it 
by  the  land  of  an  adjacent  owner.—Td. 

ADJUSTMENT. 

See  Insurance,  {  679. 

ADMINISTRATION. 

See  Bxecutors  and  Administratora. 

ADMISSIONS. 

See  Account,  Action  on;  Appeal  and  Brror, 
§  1047;  Criminal  Law,  {  1178;  Syidence, 
{{  207,  215;    Witnesses,  {  379. 


ADULTERY. 


See  Bigam: 
vorce. 


gamy:   Criminal  Law,  {I  507,  511;    Di- 
I,  {  46;  Husband  and  WUe,  {  342. 

{ 13  (Tex.Cr.App.)  In  a  prosecution  for 
adultery  by  means  of  habitual  carnal  inter- 
course widiout  living  together,  evidence  that 
the  female  is  a  prostitute  is  admissible. — Wal- 
lace V.  State,  141  B.  W.  95. 

1 14  (Tex.Cr.App.)  Evidence  in  a  prosecu- 
tion for  adultery  held  not  to  show  habitual 
interconrse.- Wallace  v.  State,  141  S.  W.  96. 

AD  VALOREM  TAXESw 

See  Licenses,  (  32. 


ADVANCEMENTS. 

See  Interest,  {  39;    Mortgages,  |  16;    WDLs, 
{  758. 

ADVERSE  POSSESSION. 

See  limitation  of  Actions;    Tenancy  in  Com- 
mon, 81  16,  88:   Trial,  i  251. 

I.  KATUBE  AMD  BEQ1TIBITES. 

<B)  Aotaal  Poa«ea«tom. 

{  16  (Tex.Civ.App.)  Occasional  catting  of 
timber  and  pasturing  of  cattle  in  an  enclosure, 
containing  the  land  in  controversy  with  other 
lands,  without  proof  of  cnltivation,  continaoas 
use,  or  enjoyment,  held  insufficient  to  show  title 
by  adverse  possession.— Noland  v.  Weems,  141 
S.  W.  1031. 

(B)  Daratloa    and    CoatlBnlt7    of    Foasea- 

■tOB. 

{41.  (Mo.)  Where  the  common  sonrce  of 
title  conveyed  lots  to  plaintiff  and  defendant  in 
1904,  describing  tiie  lots  by  number  according 
to  a  plat,  neither  partv  coiud  have  acquired  ti- 
tle to  an  adjoining  strip  by  adverse  possession. 
—McCoy  V.  Witten,  141  S.  W.  688. 

(F)  Hostile  CIt»raetor  of  Foaaoasloa. 

(60  (Tex.OiTApp.)  That  B.  and  O.,  when 
they  sought  to  acquire  certain  land,  believed 
it  to  be  public  land,  and  intended  to  obtain  It 
by  pre-emption,  could  not  affect  B.'s  right  by 
adverse  possession  after  purchasing  the  rights 
of  G.— Tmeheart  v.  Graham,  141  S.  W.  2SL 

Ji7l  (Tex.ClvApp.)  Instrument  held  a  deed 
thin  the  five-year  statute  of  limitations. 
Bev.  St  1896,  art  3342.— Glasscock  t.  Dim- 
mitt,  141  S.  W.  822. 

(80  (Tex.CSvApp.)  Where  the  description 
in  a  deed,  by  the  assistance  of  parol  evidence, 
may  be  located  on  the  ground,  the  deed  will 
be  held  suffi'cient  to  inaugurate  a  titie  under 
either  the  6  or  10  year  statute  of  limitatioaa.^ 
Noland  v.  Weems,  141  S.  W.  1031. 

n.  OPBBATIOH  AMD  EZTEOT. 

(A)  Bxtent  of  PoaacssloB. 

{  96  (Tex.  Civ.  App.)  The  possession  of  one 
actually  in  possession  of  land  within  lines  fixed 
and  acknowledged  held  not  subject  to  extension 
by  construction  to  other  land.— Noland  t. 
Weems,  141  S.  W.  1031. 

(  100  (Tex.Civ.App.)  Where  land  in  contro- 
versy comprised  two  cultivated  fields,  it  was 
only  necessanr  that  one  of  the  fields  be  culti- 
vated in  each  year  in  order  to  maintain  ad- 
verse possession  of  the  whole  tract— Tme- 
heart y.  Graham,  141  S.  W.  281. 

(B)  Tltl*  or  RtsU  Ae««lro«. 

{  104.  (Tex.  Civ.  App.)  From  long-contin- 
ued active  assertion  of  ownership,  a  presump- 
tion or  inference  of  a  deed  held  to  arise,  and 
from  lon(^-continued  possession  and  use  a  legal 

? resumption  of  a  grant— Hermann  v.  Thomas, 
41  S.  W.  574. 

Acquiescence  of  A  in  B.'s  possession  under 
a  claim  of  titie  from  C.  will  not  support  a  pre- 
sumption of  a  grant  firom  A.  to  B — Id. 

XII.  PI£ABIHO,  EVIPEWOB.  TBIAI., 
AKI>  BEVIBW. 

f  114  (Ey.)  Evidence  held  to  support  a  find- 
ing that  a  defendant  in  trespass  to  try  titio 
had  acquired  title  bv  adverse  possession  of  a 
tract  with  boundary  lines  marked  on  the  ground. 
— Lawson  v.  Hatfield,  141  8.  W.  88. 

(  1 14  (Ky.)  Evidence  htid  insufficient  to 
show  adverse  possession  by  plaintiff  of  land 
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claimed  Ig  defendant  under  a  prior  patent- 
Bates  T.  Pieman,  141  S.  W.  402. 

ADVICE  OF  COUNSEL 

See  Depoaltiona,  |  71. 

AFFIDAVITS. 

See  Appeal  and  Brror,  |  547;  Criminal  Law, 
i  608:  Jnatices  of  toe  Peace,  |  SI;  Mnnic- 
ipal  Corporationa,  g  402;  Public  Landa,  1 178. 

AGENCY. 

See  Principal  and  Agent. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE 

See  Waters  and  Water  Courses,  i|  247,  aSL 

ALDERMEN. 

See  Monicipal  Corporations,  i  81> 

ALIAS. 

See  Criminal  Law,  i  916. 

ALIBL 

See  Criminal  Law,  |8  775,  103& 

ALIENATION. 

Of  affections,  see  Husband  and  Wife,  ||  825- 
333. 

ALIMONY. 

See  Appeal  and  Error,  g  907;  Diyorce,  |  210; 
Huaband  and  Wife,  |  283. 

ALTERATION. 

Of  judgment,  see  Criminal  Law,  |  993. 

ALTERATION  OF  INSTRUMENTS. 

i  12  (Ey.)  A  grantee  in  an  unrecorded  deed 
held  not  to  lutTS  conferred  authority  on  a  son 
to  substitute  bis  own  name  in  the  deed  as  gran- 
tee.—Vanhoose  T.  Fairchild,  141  S.  W.  76. 

1 20  (Ark.)  An  alteration  of  a  note  by  one 
of  the  obligors  before  deliveir  for  the  purpose 
of  expressing  the  real  intention  of  the  parties 
does  not  ayoid  the  contract. — Frasier  ▼.  State 
Bank  of  Decatur,  141  S.  W.  941. 

In  the  absence  of  notice  to  the  ^ayee,  a  ma- 
terial alteration  of  the  capacity  m  which  one 
of  the  makers  signed  would  not  affect  the  lia- 
bility of  the  other  indorsers  or  makers.— Id. 

{29  (Ky.)  Bvidence  kM  to  show  that  an  al- 
teration in  a  deed  was  unauthorised  and  fraud- 
ulent—Vanhoose  T.  Fairchild,  141  S.  W.  76. 

AMENDMENT. 

See  Courts,  I  116;  Justices  of  the  Peace,  | 
174;    Pleading,  if  246-268. 

AMICUS  CURI^. 

S3.  (Tex.)  The  court  may  consider  a  sug- 
gestion of  an  amicus  curie  that  there  has  been 
no  vaXA  serrlee  against  defendant— Chicago,  R. 
LAP.  Hy,  Co.  V.  Anderson,  141  S.  W.  513. 


AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  EJrror,|51;  Courts,  |§  121,228. 

ANCIENT  DOCUMENTS. 

See  Deeds,  i  38. 

ANIMALS. 

See  Adrerse  Possession,  i  16;  Appeal  and 
Brror,  if  907,  1064;  Carriers,  ff  20-230; 
Damages,  f  210;  Evidence,  if  118,  168,  818, 
6«;^£ghwa78jJ[  181;  ita&roa^  tf  887, 
860:  8a]a%  U  262,  4il-M& 

ANNUITIES. 

See  Contracts,  i  229. 

ANSWER. 

See  Pleading,  f  14& 

ANTENUPTIAL  CONTRACTS. 


See  Contracts, 
and  Wife,  i  i 


111;  Divorce,  §  66;  Husband 


APPEAL  AND  ERROR. 

See  Ball;  Certiorari;  Costs,  if  231,  244; 
Courts,  H  207-247;  Criminal  Law,  U  804, 
103e-ll{«;  Eminent  Domain,  i  244;  Excep- 
tions, BiU  of:  Homldderil  292,  336^^; 
Justices  of  the  Peace,  {{  78,  74,  84,  141-174', 
Mandamus,  I  187;  Trial,  fi  203,  206,  312, 
888;   Wills,  1867. 

IX.  XAT1TBE   AND  OBOITHDS  OF  AF- 
FEIXATK    JtnUSDIOTION. 

f  20  (Tex.GiyJipp.)  Where  a  county  court 
acquires  no  jurisdiction  by  reason  of  a  failure 
to  file  an  appeal  bond  in  the  justice's  court,  the 
Court  of  CiTil  Appeals  acquires  no  jurisdiction 
on  writ  of  error  from  the  judgment  therein.— 
ChiUicothe  Land  Co.  t.  Ward,  141  S.  W.  1024. 


in.  DK0I8ION8  BEVIEWABLB. 
(O)  Aasoant  or  T«la*  la  OoBtroTArsr. 
f  80  (T«acCST.App.)  An  appeal  from  the  coun- 
ty court  ksM  to  iaTMTe  more  than  $100,  so  that 
the  Court  of  OItII  Appeals  had  jurisdiction. — 
McKnedey  ▼.  AnMtreag,  141  S.  W.  1003. 

iSI  (E[j.)  If  defendant  had  reasonable 
grounds  to  plead  a  counterclaim  for  an  amount 
bringing  the  amount  in  controversy  up  to  the 
jurisdictional  amount,  the  appeal  will  not  be 
dismissed.— Joseph  v.  Harrison,  141  S.  W.  1184. 

(D)  Ftnalltr  of  Determination. 

1 79  (Tex.Civ.App.)  To  be  appealable  as  be- 
ing final,  a  judgment  must  dispose  of  all  the 
parties,  as  well  as  the  issues  raised  in  the  suit 
— McKneeley  v.  Armstrong,  141  S.  W.  1003. 

f84  (Tex.Glv.App.)  Judgment  in  the  coun- 
ty court  on  appeal  from  justice's  court  held 
not  final,  and  hence  not  appealable. — McKneeley 
V.  Armstrong,  141  S.  W.  1003. 

(B)  Hatare,  Seope,  and  BCeet  of  Deolstoa. 

i99.  (Mo.  App.)  Under  Rev.  St  1909,  i 
2836,  a  judgment  for  defendant  on  a  plea  in 
abatement  of  an  attachment  is  not  appealable 
unless  there  has  been  a  trial  on  the  merits.— 
Glass  V.  Carey,  141  S.  W.  719. 

V.  PRESENTATION    AND    REBEBVA- 

TION  IN  LOWER  COURT  OF 

GROUNDS   OF  REVIEW. 

(A)  !■■«•■  and  (tneatlona  ta  IiOvrer  Coart. 

f  171.  (Ark.)  When  a  cause  is  tried  in  the 
lower  court  upon  a  definite  theory,  it  cannot 
for  the  first  time  be  contended  on  appeal  that 
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it  aboald  hare  been  tried  npon  a  different  the- 
ory.—Brown  V.  Le  May,  141  S.  W.  759. 

{171.  (Mo.)  A  case  cannot  be  decided  on 
appeal  on  a  theory  different  from  that  on  which 
it  was  tried  below.— Mangold  T.  Bacon,  141  S. 
W.  650. 

S  171.  (Mo.  App.)  Parties  on  appeal  cannot 
take  positions  antagonistic  to  those  taken  on 
the  trial.— Leckle  v.  Bennett.  141  S.  W.  706. 

I  173  (Mojlpp.)  In  an  action  for  conversion 
of  the  machinery  of  a  steamboat,  defendant 
held  estopped  by  its  evidence  from  denying  on 
appeal  the  identification  of  the  boat — Carpen- 
ter V.  Gruendler  Mach.  Co.,  141  S.  W.  1147. 

(B)   ObJ«etloaa  and  Motloaa,  and   RnlinKs 
TItereon. 

I  187  (Mo.)  Lessees  joined  with  their  lessor 
as  defendants  in  an  action  of  ejectment,  having 
failed  below  to  object  to  the  misjoinder  of  their 
lessor,  cannot  complain  on  appeal. — Carter  v. 
Carter,  141  S.  W.  873. 

i  187  (Tex.Civ.App.)  An  objection  that  a  pe- 
tition improperly  joins  causes  of  action  can 
only  be  corrected  on  objection  in  the  trial 
court.— Marshall  &  E.  T.  Ky.  Co.  t.  Waldrop, 
141  S.  W.  315. 

{  194  (Mo.)  Sufficiency  of  a  special  defense 
pleaded  with  a  general  denial,  and  not  attacked 
b^  demurrer  or  motion  to  strike,  will  not  be  re- 
viewed.— Jackson  v.  Kansas  City  Bolt  &  Nut 
Co.,  141  S.  W.  1128. 

{209  (Tez.Civ.App.)  An  objection  to  the 
lack  of  proof  of  a  certain  fact  could  not  be 
urged  for  the  first  time  on  appeal. — Waller  v. 
(Sorman  Mercantile  Co..  141  S.  W.  833. 

{216  (Mo.App.)  Failure  of  the  court  to 
charge  on  the  subject  of  negligence  in  an  ac- 
tion for  personal  injuries  was  not  error  in 
the  absence  of  a  proper  request  therefor. — 
Tate  V.  Wabash  R.  Co.,  141  S.  W.  459. 

{216  (Tez.Civ.App.)  One  cannot  complain  of 
the  trial  court's  omission  to  instruct  on  a  cer- 
tain point,  where  an  instruction  was  not  re- 
quested.—Galveston,  H.  &  S.  A  By.  Co.  t. 
Saunders,  141  S.  W.  829. 

{216  (Tez.Civ.App.)  Under  Rev.  St  1895, 
art  1331,  a  party  permitting  the  court  to  sub- 
mit the  cause  on  a  single  issue  held  not  en- 
titled to  complain  for  the  first  time  on  appeal 
of  the  failure  to  submit  other  issues.- Herman 
V.  Smith,  141  S.  W.  1087. 

{220  (Ky.)  Objections  based  on  the  errors 
in  the  report  of  a  master  cannot  be  raised  for 
the  first  time  on  appeal. — Magruder  v.  Ericson, 
141  S.  W.  1195. 

{230  (Ky.)  A  defendant,  in  a  suit  to  enforce 
a  mechanic's  lien,  who  did  not  object  to  the 
reference  to  the  master  commissioner,  author- 
ized by  Ky.  St  {{  2471,  2472  (Russell's  St.  §§ 
2390,  2.S91),  and  who  did  not  demand  a  jury 
trial  could  not  complain  of  the  court's  refusal 
to  give  a  jury  trial.— Weber  v.  Lape,  141  S. 
W.  67. 

{231  (Mo.App.)  The  objection  of  immate- 
riality, without  more,  of  evidence  admitted, 
heUl  not  to  warrant  consideration  on  appeaL — 
Renfrew  v.  Goodfellow,  141  S.  W.  1153. 

(C)   Exceptions. 

{ 260  (Mo.)  Where  a  demurrer  to  the  evi- 
dence is  sustained  in  an  equity  case,  an  e.Tpep- 
tion  thereto  is  unnecessary  to  obtain  review, 
the  judgment  being  assailed  as  beinK  without 
equity.— Troll  v.  Spencer,  141  S.  W.  855. 

{280  (Mo.App.)  The  admission  of  particular 
evidence  cannot  be  reviewed  for  error  on  ap- 
peal where  there  was  no  exception  saved  to 
the  admission  when  it  was  offered. — Carpenter 
V.  Grnendler  Mach.  Co.,  141  S.  W.  1147. 


{  272  (Ky.)  The  provision  in  CSt.  Code  Prsc. 

{  334,  that  a  party  objecting  must  ezcept  when 
the  decision  is  made,  held  mandatory,  and  a 
party  failing  to  comply  therewith  loses  bis 
right  to  review  on  appeal. — ^Dalton  t.  Dalton, 
141  S.  W.  871. 

{273.  (Ark.)  In  order  to  preserve  for  re- 
view an  objection  to  an  instruction  for  omit- 
ting a  necessary  element  tlie  precise  defect 
claimed  must  be  called  to  the  attention  of  the 
trial  court— Brown  v.  Le  May,  141  S.  W.  750. 

(D)  Motiona  for  Mew  Trial. 

{281.  (Mo.)  The  office  of  a  motion  for  new 
trial  is  to  formally  present  the  errors  com- 
plained of  so  as  to  give  the  trial  judge  oppor- 
tunity to  correct  any  errors. — ^Klaplegreen  Real- 
ty Co.  V.  Mississippi  Valley  Trust  Co.,  141  S. 
W.  621,  625. 

{ 289  (Mo.)  Error  in  excluding  competent 
proof  can  only  be  preserved  by  a  motion  for 
new  trial.— Jackson  v.  Kansas  City  Bolt  &  Nut 
Co.,  141  S.  W.  112a 

(  292.  (Ark.)  The  granting  of  a  request  to 
charge  cannot  be  reviewed  on  an  abstract 
which  does  not  contain  anything  showing  the 
overruling  of  a  new  trial. — Draper  v.  Robinson, 
141  S.  W.  762. 

{ 292  (Mo.)  An  order  granting  a  new  trial 
should  be  aflSrmed  if  the  trial  court  committed 
reversible  error  in  charging  on  damages, 
though  that  was  not  assigned  as  a  reason  for 
granting  a  new  trial.— Findley  v.  United  Rya. 
Co.  of  St  Louis,  141  S.  W.  866. 

1 292  (Mo.)  Error  in  instructions  can  only 
be  preserved  by  a  motion  for  new  trial. — ^Jack- 
son V.  Kansas  City  Bolt  &  Nut  Co.,  141  S.  W. 
1128. 

^  295  (Tex.Civ.App.)  A  claim  that  under  the 
evidence  plaintiff  should  not  have  been  allowed 
as  much  as  he  was,  not  having  been  presented 
in  the  motion  for  new  trial,  cannot  be  con- 
sidered on  appeal.— Ft  Worth  &  R.  G.  Ry.  Co. 
V.  Montgomery,  141  S.  W.  813. 

§  297.  (Tez.)  Under  Supreme  Court  rule  1 
(67  8.  W.  xi),  a  second  motion  for  rehearing 
held  proper,  and  even  necessary,  to  enable  ap- 
pellant to  apply  for  a  writ  of  error.- Roth  v. 
Murray,  141  S.  W.  515. 

{298  (Ark.)  An  instruction  excepted  to,  but 
not  carried  into  the  motion  for  a  new  trial 
will  be  treated  as  abandoned. — Boshears  ▼. 
Johnson.  141  S.  W.  763. 

§301  (Mo.App.)  Where  the  giving  of  in- 
structions by  the  court  of  its  own  motion  was 
not  assigned  as  error  in  the  motion  for  a  new 
trial,  it  cannot  be  reviewed  on  appeal — Car- 
penter V.  Gruendler  Mach.  O.,  141  S.  W.  1147. 

§  302.  (Mo.)  A  motion  for  a  new  trial  in  a 
suit  in  eijuity  held  not  to  apply  to  exceptions  to 
the  referee's  report'  and  to  the  overruling  of 
them  by  the  court,  and  the  ruling  on  the  ex- 
ceptions is  not  reviewable  on  appeal.— Maple- 
green  Realty  Co.  v.  Mississippi  Valley  Trust 
Co.,  141  S.  W.  621,  625. 

{302  (Tez.(3iT.App.)  A  ground  alleged  in  a 
motion  for  new  trial  that  the  verdict  is  ex- 
cessive, without  pointing  out  wherein  it  is  ex- 
cessive, is  too  general  to  be  considered  on  ap- 
peal.—St  Louis  &  S.  F.  R.  Co.  t.  Matiock, 
141  S.  W.  1067. 

Vn.  BEOPIBITEg  AKD  VHOCEEDIKQm 
FOR  TBAMSFEB  OF  GA1TSE. 

(B)  Petition    or    PraT«r>    Allowaaee,    aaA 
Certiaeate  or  Am*m-rtt. 

{  368  (Ark.)  A  cross-appeal  by  plaintiff  from 
an  order  granting  a  new  trial  as  to  one  of  the 
alleged  causes  of  action  held  unsustainable  for 
failure  of  plaintiff  to  state  in  the  notice  that, 
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if  the  order  was  affirmed,  judgment  absolute 
should  be  rendered  against  him  as  required  by 
Kirb/s  Dig.  |  1188,  snbd.  2.— St.  Louis,  I.  M. 
&  S.  By.  Co.  T.  Hix.  141  S,  W.  492. 


(C)  P«yi 


keat  of  Feea  or  Costa,  mmt  Bomdia 
or  Other  Secnritlea. 


J  387  (Tex.Civ.App.)  Under  Rev.  St.  1895, 
art.  1387,  failure  to  file  an  appeal  bond  until 
24  days  had  elapsed  after  the  adjournment  of 
the  trial  court  was  fatal  to  the  appeal.— Moore 
V.  Moore.  141  S.  W.  1084, 

f  391  (Tez.Civ.App.)  Where  an  appellant  fil- 
ed a  defective  bond  within  20  days  after  judg- 
ment and  thereafter  filed  a  valid  one,  the  ap- 
peal will  not,  in  view  of  Acts  29th  Leg.  c.  115, 
be  dismissed  for  failure  to  file  a  bond. — ^Eaton 
V.  Klein,  141  S.  W.  828. 

(D)  'Writ  of  Brror,  Citation,  or  Hotiee. 

§396  (Tex.Civ.App.)  Due  notice  of  appeal  is 
essential  to  appellate  jnrisdiction.— €k>ldman  v. 
Broyles,  141  8.  W.  283. 

VXIX.  EFFECT   OF  TBAHSFEB  OF 

CAUSE  OB  PROCEEDINGS 

THEBEFOB. 

(B)  Jnrladletloa    Aeanired    by    Appellato 
-    Court. 

J  454  (Tcx.Civ.App.)  Where  an  appeal  was 
properly  taken  from  a  judgment  of  the  county 
court  which  adjonmed  without  modifying  it  the 
jurisdiction  of  the  whole  matter  vested  in  the 
Court  of  Civil  Appeals.— Houston,  B.  &  T.  Ry. 
Co.  V.  Hornberger,  141  S.  W.  311. 

IX.  SUPEBSESEAS  OB  STAT  OF  PBO- 

CEEDINOS. 

{488  (Tex.Civ.App.)  Under  Rev.  St.  1895, 
art.  14(lii6,  a  perpetual  injunction,  granted  on 
final  hearing  of  the  merits,  which  was  in  part 
mandatory  and  in  part  prohibitive,  held  stayed 
by  the  giving  of  a  anpersedeas  bond  on  appeal. 
—Haley  V.  Walker,  141  S.  W.  166. 

X.  BECOBD  AND  PBOOEEDINOS  NOT 

XK   BECOBO. 

(A)  Mattera  to  be  Sboira  by  Rceord. 

{499  (Tex.Civ.App.)  Where  the  biU  of  ex- 
ceptions fails  to  show  what  the  objection  to 
certain  evidence  was,  the  objection  will  not  be 
considered.— Whisenant  v.  Schawe,  141  S.  W. 
146. 

{  501  (Mo.)  Error  in  instructions,  or  exclud- 
ing competent  proof,  can  only  be  preserved  in 
a  bill  of  exceptions. — Jackson  v.  Kansas  City 
Bolt  &  Nut  Co.,  141  S.  W.  1128. 

{501  (Mo.App.)  A  statement  to  the  jury  by 
the  court  will  not  be  reviewed  where  there  was 
no  exception  thereto  preserved  in  the  abstract 
of  the  bill  of  exceptions  to  the  ruling.— Car- 
penter V.  Gruendler  Mach.  Co.,  141  S.  W.  1147. 

{ 502  (Mo.)  Errors  in  overruling  a  motion 
for  a  new  trial  can  only  be  preserved  in  a  bill 
of  exceptions.— Jackson  t.  Kansas  City  Bolt  & 
Nut  Co.,  141  S.  W.  1128. 

{  509  (Tex.Civ.App.)  Giving  of  notice  of  ap- 
peal should  appear  from  the  record. — Goldman 
V.  Broyles,  141  S.  W.  2&?. 

The  Court  of  Civil  Appeals  of  its  own  mo- 
tion will  notice  failure  of  the  record  to  show 
notice  of  appeal.— Id. 

{511  (Mo.App.)  A  bin  of  exceptions,  signed 
by  the  judge  presiding  in  the  court  wlien  it 
was  filed,  is  sufficient;  and  therefore  an  ab- 
stract of  the  bill  of  exceptions,  which  shows 
those  facts,  is  sufficient.— Pugsley  v.  Ozark 
Cooperage  &  Lumber  Co.,  141  S.  W.  923. 


(B)  Scope  and  Coatoata  of  Record. 

{  525  (Mo.App.)  An  abstract  of  a  bill  of  ex- 
ceptions held  insufficient  to  present  for  review 
exceptions  reserved  upon  the  giving  of  instruc- 
tions.—Pugsley  V.  Ozark  Cooperage  &  Lumber 
Co.,  141  S.  W.  923. 

8  528.  (Mo.)  The  record  proper  not  show- 
ing the  filing  of  a  motion  for  new  trial  and  the 
granting  thereof,  held,  a  retrial  must  be  consid- 
ered to  have  been  bad  while  the  judgment  on 
the  first  trial  was  in  force,  and  so  erroneous.— 
Ferguson  v.  Orchard,  141  S.  W.  620. 

i  528  (Tex.CivApp.)  Under  district  and  coun- 
ty courts  rule  S3,  newly  discovered  evidence, 
presented  to  the  trial  court  as  a  part  of  a 
motion  for  new  trial,  held  properly  before  the 
court  on  appeal  without  a  statement  of  facts 
or  bill  of  exceptions.— Thomason  v.  Mason,  141 
S.  W.  1075. 

(C)  Hecoaaltr  of  Bill  of  Bzceptlona,  Case, 
or  Statcnteat  of  Facts. 

{ 544  (Tez.Civ.App.)  In  the  absence  of  the 
reservation  of  a  bill  of  exceptions  to  the  failure 
of  the  trial  conrt  to  prepare  findings  of  fact 
and  conclusions  of  law,  such  failure  will  not 
be  reviewed  on  appeal. — Dunlap  v.  Broyles,  141 
S.  W.  289. 

I  547  (Tex.Giv.App.)  One  moving  for  a  new 
trial  for  newly  discovered  evidence,  as  shown 
by  affidavits  attached  to  the  motion,  must 
show  that  the  affidavits  were  brought  to  the 
trial  court's  attention  in  order  to  have  review- 
ed his  ruling  denying  the  motion.— St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Alexander, 
141  S.  W.  186. 

ID)  Oontents,   Mablnc,  and   Settlement   of 
Case  or  Statomoat  of  Facta. 

§  563  (Tex.Civ.App.)  Under  Acts  31st  Leg. 
(1st  Ex.  Sess.)  c.  30,  {{  6,  14,  reanirement 
that  a  statement  of  facts  be  prepared  without 
unnecessary  repetition  held  applicable  to  state- 
ments prepared  without  the  aid  of  the  official 
stenographer's  notes. — Campbell  v.  Prieto,  141 

A  statement  of  facts  held  not  subject  to  be 
stricken  on  appeal  for  noncompliance  with 
rules  requiring  condensation. — Id. 

i  573  (Tex.Civ.App.)  A  purported  agreed 
statement  of  facts  ttela  not  to  comply  with  Rev. 
St.  1896,  art.  1414,  so  as  to  be  a  part  of  the 
record.— Chickasha  Milling  Co.  v.  Crutcher,  141 
S.  W.  365. 

(B)  Abatracta  of  Rceord. 

{581.  (Mo.App.)  Under  Rev.  St.  1900.  I 
2048,  an  abstract  on  appeal  In  an  action  aided 
by  attachment  in  which  a  plea  in  abatement  had 
been  filed  must  show  a  trial  had  on  the  merits 
before  appeal.— Glass  v.  Carey,  141  S.  W.  719. 

{581  (Mo.App.)  Whe^e  a  deposition  in  evi- 
dence is  not  abstracted,  the  court  on  appeal 
can  take  no  notice  of  anything  therein. — Car- 
penter V.  Gruendler  Mach.  Ck>.,  141  S.  W.  1147. 

{  584  (Mo.)  An  abstract  of  record  mingling 
matter  of  exception  and  matter  of  record  with- 
out any  distinction  is  insufficient. — Jackson  v. 
Kansas  City  Bolt  &  Nut  Co.,  141  S.  W.  112& 

8  585  (Mo.)  Certain  matters  held  properly 
incorporated  in  an  additional  abstract  filed  by 
appellee.— Findley  v.  United  Bys.  Co.  of  St. 
Louis,  141  &  W.  866. 

(F)  HaklnK,     Form,     and     Reanialtea     of 
"nanacrlpt  or  Return. 

8  608  (KV.)  Under  Civ.  Code  Prac.  {  787, 
appellant  held  required  to  file  a  schedule  of 
record,  required  where  a  complete  record  is  not 
filed— Dalton  v.   Dalton,  141  S.  W.  R71. 
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(O)  Avtheatloatlon  and  Certllloattom. 

1614  (Tex.CiTJ^pp.)  Rev.  St  1896,  art  1203. 
construed  in  yiew  of  Acts  7th  Leg.  c.  92,  | 
12,  Hev.  St.  1870,  arts.  129.S,  1879,  and  ReT. 
St  1895,  arts.  1381,  3268,  held  not  to  authorize 
a  statement  of  facts  to  be  authenticated  by  the 
"judge"  as  distinguished  from  the  "court" — 
Cfhickaaha  Hilling  Co.  v.  Crutcher,  141  S.  W. 
355. 

(H)  TranaiBlsaloii,    Flllna,    Prtntlnv,    and 
Berrlee  of  Copies. 

{627  (Tex.0i7.App.)  Statement  of  facts  not 
sent  up  by  the  trial  court,  as  provided  by  Acts 
31st  Leg.  (1st  Bz.  Sess.)  c.  39,  |{  6,  7,  cannot 
be  considered  as  a  part  of  the  record.— West- 
em  Union  Telegraph  Co.  t.  Samuels,  141  S.  W. 
802. 

{629  (Tez.CiT.App.)  An  agreed  statement  of 
facts  held  not  withm  ReT.  St  1895,  art  1382.— 
Chickasba  Milling  Go.  t.  Crutcher,  141  S.  W. 
855. 

(D  Defceta,    Objections,    Antendakcnt,    and 
CorreoUon. 

{635  (Ark.)  Where  appellant  fails  to  file  an 
abstract  of  the  record  in  accordance  with  rule 
0  of  the  Supreme  Coprt,  the  decree  will  be  af- 
firmed.—Des  Arc  Bank  &  Trust  Co.  v.  Erwin, 
141  S.  W.  1181. 

{635  (Tez.CiT.App.)  An  appeal  from  a 
county  court  judgment,  foreclosing  a  chattel 
mortgage,  will  be  reversed  where  the  petition 
fails  to  allege  the  value  of  the  chattels. — 
Stricklin  t.  Arrington  &  Carter,  141  S.  W.  189. 


(J)  Co 


lalveneaa  and  Kffect,  Impeaoliins 
and  ContrndictlnK. 

{  662  (Tez.aT.App.)  The  Court  of  CivU  Ap- 
peals is  bound  by  the  statement  of  facts,  hav- 
mg  no  right  to  look  to  the  court's  findings  for 
the  evidence.— Cain  t.  Hopkins,  141  S.  W.  834. 

(K)  4|a«aMona  Presented  for  Review. 

{671  (Tez.CiT.App.)  An  assignment  of  erro^ 
depending  on  the  facts  cannot  be  considered,  in 
absence  of  a  statement  of  facts. — Pecos  &  N. 
T.  Ry.  Co.  T.  Cox,  141  S.  W.  327. 

{671  (Tez.Cir.App.)  In  order  to  review  a 
judgment  as  to  matters  depending  upon  the 
facts,  the  appellate  court  should  be  placed  in 
possession  in  the  authorized  manner  of  all  the 
material  facts  upon  which  it  was  based.- 
Chickasha  Milling  Co.  t.  Crutcher,  141  &  W. 
355. 

{681  (Tez.CiT.App.)  Where  it  does  not  af- 
firmatiTely  appear  from  the  pleadings  when  the 
original  petition  in  the  action  was  filed,  the 
court  on  appeal  may  not  hold  that  the  trial 
court  erred  m  OTernuing  a  special  exception  to 
an  amended  petition  based  on  the  defense  of 
limitations.- Moss  t.  Slack,  141  S.  W.  1063. 

{ 684  (Ark.)  An  order  denying  a  continu- 
ance cannot  be  reTiewed  on  an  abstract  failing 
to  show  testimony  heard  in  support  of  the  mo- 
tion or  the  erldence  at  the  trial.— Draper  t. 
Robinson,  141  S.  W.  762. 

{  688  (Tez.CiT.App.)  Error  in  refusing  a  re- 
quested charge  witn  reference  to  argument  of 
counsel  is  not  rsTiewable  where  the  record 
does  not  show  that  such  argument  was  made. — 
Souther  r.  Hunt,  141  S.  W.  350. 

{609  (Ark.)  The  granting  of  a  request  to 
charge  cannot  he  reTiewed  on  an  abstract  fail- 
ing to  show  the  evidence  and  the  other  instruc- 
I  ions.— Draper  v.  Robinson,  141  8.  W.  762.  '"\ 

{ 699  (Tez.CiT.App.)  Where  the  record  fail- 
ed to  show  that  a  request  was  presented  to  the 
trial  court,  refusal  of  such  a  request  cannot  be 
reviewed  on  appeal  against  the  appellee's  ob- 
jection.—Missouri,  E.  &  T.  By.  Co.  of  Texas 
V.  Rogers,  141  S.  W.  1011. 


{701  (MoJLpp.)  Alleged  error  in  modifica- 
tion of  a  request  to  charge  cannot  be  reviewed 
in  the  absence  of  the  evioence. — Finnell  y.  Met- 
ropolitan St  Ry.  Co.,  141  &  W.  4S1. 

zx,  ASsiomiEirr  of  ebbobs. 

(710  (Tez.CiTJLpp.)  Brror  in  peremptorily 
instructing  the  jury  to  return  a  verdict  for  de- 
fendant is  an  error  of  law  apparent  on  the  rec- 
ord, which  may  be  taken  adTantage  of  without 
an  assignment— Hough  t.  Fink,  141  8.  W.  147. 

{719  (Tez.CiTJ^pp.)  The  eztent  of  the  in- 
juries of  a  serrant  suing  for  personal  injuries 
will  not  be  considered  on  appeal,  where  no 
complaint  is  directed  to  the  amount  of  the  Ter- 
dict— Kampmann  ▼.  Mendoza,  141  S.  W.  161. 

(  729  (Tez.CiT.App.)  An  assignment  of  error 
held  sufficient  to  warrant  reTiew  of  all  errors 
committed  by  the  court  in  giying  a  peremptory 
instruction.— Hough  r.  Fink,  141  S.  W.  147. 

{730  (MoApp.)  An  assignment  of  error  AeU 
too  indefinite  and  general. — Renfrew  t.  CK>od- 
fellow,  141  8.  W.  1153. 

{730  (Tex.CiTA.pp.)  Refusal  of  an  instruc- 
tion held  not  reTiewable  under  an  assignment  of 
error  in  omission  to  instruct  on  that  point— 
GalTeston,  H.  &  S.  A.  Ry.  Co.  t.  Saunders,  141 
S.  W.  820. 

{  731  (Tez.CiT.App.)  An  assignment  of  error 
in  a  personal  injury  case  that  the  verdict  of 
the  jury  is  greatly  ezcessive  is  too  indefinite 
for  consideration.— St  Louis  &  S.  F.  B.  Co.  r. 
Matlock,  141  S.  W.  1067. 

{733  (Tez.CiT.App.)  Under  Rev.  St  1805, 
art  1018,  and  rules  24-26  (67  S.  W.  zv)  of 
the  Courts  of  CiTil  Appeals  an  assignment  of 
error  held  insufficient  tor  failure  to  specifically 
point  out  the  error  complained  of.-njefferson 
Fire  Ins.  Co.  of  Philadelphia  t.  Greenwood, 
141  S.  W.  819. 

{742  (Tez.GiT.App.)  Where  the  statementi 
accompanying  assignments  objecting  to  charges 

?iven  Dy  the  court  pofakt  out  no  such  state  of 
acts  as  shows  error,  the  assignments  will  l>e 
overruled. — Whisenant  v.  Schawe,  l4l  S.  W. 
146. 

{742  (Tez.GivApp.)  Assignments  of  error 
not  followed  by  propositions,  etc~  as  required 
by  Court  of  Appeals  Rule  31  (67  S.  W.  zvi), 
vtUI  not  be  considered.— Mutual  Idfe  Ins.  Ass'n 
of  Tezas,  No.  1,  v.  Garvin.  141  S.  W.  797. 

1 742  (Tez.CivApp.)  Assignments  of  error 
held  too  general— Smith  v.  Jones,  141  S.  W. 
821. 

{742  (Tez.Civ.App.)  A  statement  subjoined 
to  an  assignment  of  error,  which  states  coun- 
sel's conclusions  from  the  testimony  and  wltich 
is  not  made  up  from  all  the  testimony  in  the 
record,  is  fatally  defective.— Noland  v.  Weems, 
141  S.  W.  1031. 

{  742  (Tez.Civ.App.)  An  assignment  of  error 
not  supported  by  a  statement  will  not  be  con- 
sidered—Ben O.  Jones  &  Co.  y.  Gammel- 
Statesman  Pub.  Co.,  141  S.  W.  1048. 

Assignments  of  error  to  refusal  to  award  re- 
covery for  breaches  of  contract  held  not  sub- 
ject to  consideration  on  account  of  insuffi- 
ciency of  the  statements  thereunder. — ^Id. 

Under  Court  of  Civil  Appeals  rule  81  (67 
S.  W.  xvi),  an  assignment  of  error  fteU  not 
reviewable  for  insufficieney  of  statement— Id. 

{742  (Tex.CivApp.)  An  assignment  of  er- 
ror complaining  of  ruling  on  exceptiona  heUd 
not  reviewable.— Herman  y.  Smith,  141  &  W. 
1087.  \ 

{748  (Tex.Giy.App.)  Where  the  Court  of 
Appeals  based  its  opinion  on  a  partial  state- 
ment of  facts,  subjoined  to  an  assignment  of 
error,  it  would  not  grant  a  motion  to  file  addi- 
tional conclusions  ot  fact  based  on  additional 
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facts,  called   to  it*  attention  on  rehearing.— 
Noland  t.  Weems,  141  a  W.  1081. 

1750  (Tex.OiT.App.)  If  appellant  predicates 
its  assignment  of  error  upon  a  certain  in- 
ference aa  to  plalntifCs  ground  for  recoyery, 
appellant  cannot  complain  on  appeal  of  any  in- 
jury from  indulging  in  such  inference.— Golf,  T. 
&  W.  Ry.  Co.  T.  Lunn,  141  8.  W.  638. 

XTT.   BBIUFS. 

i7S7  (Tez.Oiv.iLpp.)  Appellanfa  brief  alioald 
contain  all  such  facts  from  the  record  as  are 
pertinent  to  the  proposition  made  under  an  as- 
signment of  error. — Houston  Oil  Co.  of  Texas  t. 
Bayne,  141  8.  W.  544. 

1759  (Tez.CiTJlpp.)  Under  the  court  rules, 
appellant  must  correctly  copy  his  assignments 
of  error  in  his  brief,  and  is  subject  to  censure 
for  willfully  copying  therein  material  matter 
not  contained  in  his  assignments. — Pate  t.  Var- 
deman,  141  8.  W.  817. 

{760  (Tex.CiT.App.}  Aasignmenta  of  error 
to  ttie  admission  of  evidence  Aeld  not  reviewable 
throngh  noncomplitmce  with  Courts  of  Civil 
Appeals  rule  81  (67  8.  W.  zvi),  relating  to 
briefs. — Southern  Kansas  Ry.  Co.  of  Texas  t. 
Lockhart,  141  8.  W.  127. 

i  766  (Tex.CiT.App.)  Under  the  circumstanc- 
es, held,  that  the  appellate  court  wonld  con- 
sider the  case  on  the  merits,  notwithstanding 
appellant's  violation  of  court  rules  by  not  cor- 
rectly copying  assignments  of  error  into  his 
brief.— Pate  t.  Vardeman,  141  8.  W.  817. 

1771  (Tex.Civ.App.)  Notwithstanding  Rev. 
St  1895,  art  1417,  and  Court  of  CiTil  Appeals 
Rule  89  (67  S.  W.  zvi),  as  to  time  of  filing 
brief,  held,  failure  to  file  it  in  such  time,  be- 
cause of  sickness  of  counsel,  does  not  require 
dismissal  of  appeal — American  Nat  Bank  v. 
Petry,  141  a  W.  1040. 

1773  (Tex.(MT.App.)  On  motion  to  dismiss 
an  appeal  for  delay,  if  any  error  appears,  the 
motion  will  be  domed,  and  the  judgment  re- 
Tersed.— StricUin  y.  Arrington  &  Carter,  141  & 
W.  189. 

f  773  (Tez.CiT.App.)  Where  an  appellant 
failed  to  file  briefs  before  the  time  fixed  for 
the  submission  of  the  cause,  the  appeal  will  be 
dismissed.— Offield  t.  Cates,  141  S.  W.  1006. 

Xm.  PISMI8SA1.,  WITHPBAWAI.,  OB 
ABAMDOIfMEHT. 

!  781  (Tex.Civj^pp.)  An  appeal  Jield  dismiss- 
ed: the  case  being  wholly  moot— Bell  t.  Jud- 
son,  141  8.  W.  806. 

ZVI.  BEVXEW. 

(A)  Boope  and  Bxteat  in  Q«ner«I. 

1837  (Tez.Civ.App.)  The  testimony  in  the 
statement  of  facts  disclosing  the  date  of  the 
filing  of  the  original  petition  in  an  action  can- 
not be  looked  to  in  aid  of  the  overruling  of 
si>ecial  exceptionB  to  the  amended  petition  re- 
lying on  the  defense  of  limitations. — Moss  y. 
Slack,  141  a  W.  1063. 

1837  (ICy.)  Defendant's  evidence  cannot  be 
considered  on  the  qnestion .  whether  the  court 
erred  in  refusing  to  direct  a  verdict  for  him.— 
American  Milling  Co.  v.  Bell,  141  8.  W.  1191. 

(  847  (Mo.)  Instructions  given  in  equity  cas- 
es will  not  be  rcTiewed,  for  the  appellate  court 
is  bound  to  review  the  eTidence  and  decide  the 
case  on  its  merits.— Troll  t.  Spencer,  141  a 
W.  855. 

i  854  (Tex.CSv.App.)  Where  the  question  on 
appeal  involved  the  correctness  of  the  action  of 
the  trial  court  in  giving  a  peremptory  instruc- 
tion, questions  InTolving  the  correctness  of  the 
filed  condosions  of  law  and  fact  held  not  re- 
viewable—Crosby y.  Di  Palma,  141  8.  W.  321. 


(O)  Parties  Batttled  «•  Alles«  Brvor. 

1 878  (Ky.)  Review  of  a  judgment,  in  so 
far  as  it  affected  one  of  several  defendants, 
held  not  required,  where  he  does  not  prosecute 
a  cro8s-appeaL--Straeffer  y.  Rodman,  141  S. 
W.  742. 

§882  (Mo.App.)  Defendant  could  not  object 
that  an  instruction  for  plaintiff  failed  to  define 
the  term  "fault"  where  defendant  requested 
an  instruction  subject  to  the  same  objection.— 
Tate  y.  Wabash  R.  Co.,  141  S.  W.  469. 

(882  (Mo.App.)  A  par^  inviting  error  by 
asking  and  obtaining  an  incorrect  instruction 
in  conflict  with  a  correct  instruction  may  not 
complain  of  the  conflict— Byars  y.  Wabash  R. 
Co.,  141  8.  W.  926. 

{  882  (Tex.Civ.App.)  A  party  held  not  to  in- 
vite error  in  requesting  instructions  submitting 
issues,  so  as  to  preclude  complaint  for  the  re- 
fusal of  a  peremptory  instruction  in  his  fayor. 
— ^Kampmann  v.  Mendosa,  141  &  W.  161. 

g  882  (Tez.Civ.App.)  Where-  a  terminal  car- 
rier, when  sued,  impleaded  its  connecting  car- 
rier and  praved  judgment  over  against  the  lat- 
ter, submission  of  the  issue  between  plaintiff 
and  the  terminal  carrier  at  its  request  did  not 
invite  the  direction  of  a  verdict  against  the 
connecting  carrier.— Gulf,  C.  &  a  F.  Ry.  Co. 
y.  Stewart,  141  a  W.  1020. 

§  882  (Tez.Ciy.App.)  Doctrine  of  invited  er- 
ror defined.— Ben  C.  Jones  &  Co.  v.  Oammel- 
Statesman  Pub.  Co.,  141  S.  W.  1048. 

(D)  Amendments,    Additional   Proefa,   and 
Trial  of  Canse  Anew. 

{894  (Mo.)  An  equity  case  is  tried  de 
novo  on  appeal,  and  the  evidence  must  be 
brought  up  in  the  record  to  justify  a  review, 
except  for  want  of  jurisdiction.- Maplegreen 
Realty  Co.  v.  Mississippi  Valley  Trust  Co.,  141 
8.  W.  621,  625. 

(B)  Freaviaptleaa. 

§907  (Ky.)  The  court  on  appeal  from  an 
order  refusing  to  reduce  the  alimony,  held  re- 
quired, in  view  of  the  record,  to  presume  that 
the  evidence  justified  the  decision. — ^Dalton  y. 
Dalton,  141  S.  W.  871. 

§907  (Tez.Civ.App.)  In  an  action  against 
carriers  for  misdehvery  of  IIto  stock,  a  finding 
of  no  delivery  to  the  consignee  held  presumed 
to  haTe  been  sustained  by  competent  eWdence, 
as  against  an  assignment  of  error  to  the  ad- 
mission of  certain  testimony. — Southern  Kan- 
sas Ry.  Co.  of  Tezas  y.  Lockhart  141  S.  W. 
127. 

§907  (Tex.CiYjk.pv.)  In  the  absence  of  a 
statement  of  facts,  it  must  be  presumed  on 
appeal  that  allegations  of  fact  in  the  petition 
were  proved.— Pecos  &  N.  T.  Ry.  Co.  y.  Coz, 
141  S.  W.  827. 

§907  (Tex.CiyJ^pp.)  In  absence  of  a  state- 
ment of  facts  or  conclusions  of  the  trial  court, 
the  appellate  court  must  presume  that  the 
judgment  is  correct— Ghickasha  Milling  Co.  y. 
Cratcher,  141  8.  W.  355. 

§914  (Tez.Ciy.App.)  Though  a  petition  al- 
leged that  defendant  railroad  company  had  an 
agent  In  H.  county  if  it  was  also  served  in  P. 
county,  it  will  be  presumed  that  the  necessary 
steps  were  taken  to  make  the  issuance  of  the 

grocees  In  P.  county  legal.— Pecos  &  N.  T.  Ry. 
lo.  y.  Coz,  141  a  W.  327. 

§926  (Ark.)  The  chancellor  is  presumed  to 
have  considered  only  competent  testimony. — 
Pendergrass  v.  Lane-Allen,  141  S.  W.  607. 

§927  (Moj^pp.)  The  court  in  reviewing  the 
overruling  of  a  demurrer  to  the  evidence  will 

five  plaintiff  the  benefit  of  the  testimony  most 
avorable  to  him  and  allow  every  reasonable  in- 
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ference  in  his  favor  therefrom.— Hurst  ▼.  Nine- 
teen Hundred  and  Nine  Mining  Co.,  141  S.  W. 
470. 

S  927  <MoJLpp.)  The  appellate  conrt,  in  con- 
sidering a  demurrer  to  the  evidence,  must  give 
plaintiff  the  benefit  of  the  evidence  most  fa- 
vorable to  him.— Johnson  v.  St.  Louis  &  S.  £*. 
R.  Co.,  141  S.  W.  476. 

{927  (Mo.  App.)  Statement  of  what  is  a 
suflScient  abstract  of  the  evidence  to  allow  re- 
view of  the  mling  on  demurrer  to  the  evidence. 
— Pronk  V.  Fronk,  141  S.  W.  692. 

S  927  (Tex.Civ.App.)  On  appeal  from  a  judg- 
ment for  defendant  upon  a  directed  verdict, 
testimony  conflicting  with  that  favorable  to 
plaintiff  and  tending  to  support  the  defense 
will  not  be  considered.— Smith  v.  Queen  City 
Lumber  Co.,  141  S.  W.  309. 

i  930  (Mo. App.)  After  a  verdict  for  plaintiff, 
all  the  evidence  in  his  behalf  must  be  accepted 
as  true,  and  all  reasonable  inferences  for  his 
benefit  should  be  drawn  therefrom. — Anderson 
V.  Metropolitan  St.  By.  Co.,  141  S.  W.  461. 

S930  (Mo.  App.)  A  verdict  being  in  sub- 
stance for  defendant,  bis  evidence  must,  on  ap- 
peal, be  accepted  as  the  fact.— Sanders  &  Ad- 
kins  V.  John  Q.  Mosbarger  &  Son,  141  S.  W. 
720. 

i  934  (Tex.Civ.App.)  In  certain  circumstanc- 
es, held,  that  a  judgment  appealed  from  will 
be  presumed  to  be  correct— Ben  C.  Jones  & 
Co.  v.  Qammel-Statesman  Pub.  Co.,  141  S.  W. 
1048. 

(B*)  Dlacretlon  of  laovrer  Court. 

{968  (Tex.Civ.App.)  The  scope  of  the  pre- 
liminary examination  of  jurors,  though  resting 
in  the  discretion  of  the  trial  judge,  ma^  be 
reviewed  by  the  appellate  court — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Rogers,  141  S.  W. 
1011. 

{971  (Tex. Civ. App.)  Exercise  of  the  trial 
court's  discretion  in  determining  the  compe- 
tency of  an  expert  will  not  be  reviewed  unless 
abused.- Gulf.  C.  &  S.  F.  Ry.  Co.  t.  Stewart, 
141  8.  W.  1020. 

{977  (Tex.  Civ,  App.)  Unless  the  discre- 
tion of  court  in  ruling  on  motion  for  new  trial 
has  been  abused,  the  ruling  will  not  be  disturb- 
ed.—Hobrecht  V.  San  Antonio  &  A.  P.  Ry.  Co., 
141  S.  W.  679. 

{979  (Ark.)  Grant  of  new  trial  on  the 
weight  of  the  evidence  will  not  be  reversed  un* 
less  there  has  been  an  abuse  of  discretion. — 
Mcllroy  t.  Arkansas  Valley  Trust  Co.,  141  S. 
W.  196. 

(G)  ttnestloiM  of  Fact,  Tordlets,  and  Flnd- 
Inars. 

{ 994  (Ky.)  Inconsistencies  in  the  evidence 
of  the  witnesses  of  a  party  go  only  to  the 
credibility  of  the  witnesses,  which  is  for  the 
jury  in  the  trial  court— Lawson  v.  Hatfield, 
141  S.  W.  36. 

§  997  (Mo.App.)  Under  the  condition  of  the 
record  as  to  the  evidence  in  a  servant's  action 
for  injuries  bottomed  on  failure  to  warn  as  to 
danger,  held,  it  could  not  be  said  that  it  was 
error  to  refuse  defendant's  peremptory  instruc- 
tion.— WUks  v.  St  Louis  &  S.  F.  B.  Co.,  141 
8.  W.  010. 

{1001  (Ark.)  A  verdict  supported  by  sub- 
stantial evidence  will  not  be  disturbed. — Bo- 
shears  V.  Johnson,  141  S.  W.  763. 

{  1001  (Mo.App.)  A  verdict,  rendered  under 
proper  instructions  and  sustained  by  substan- 
tial evidence,  is  conclusive. — Johnson  y.  St 
Louis  &  S.  P.  B.  Co.,  141  S.  W.  475. 

{  lODI  (Mo.App.)  A  verdict  is  bindiuj;  on  ap- 
peal, if  supported  by  substantial  evidence. — 
Stevens  v.  Bacher,  141  S.  W.  1143. 


i  1002  (Tex.Civ.App.)  A  Terdict  on  conffict- 
ing  testimony  held  conclusive.— Smith  t.  Jones, 
141  S.  W.  821. 

{  1004  (MoApp.)  The  amount  of  recovery  in 

an  action  for  personal  injuries,  within  the 
bounds  of  reason,  is  for  the  determination  of 
the  jury.— Stiller  t.  Metropolitan  St  By.  Co- 
141  S.  W.  483. 

{  1005  (MoJipp.)  A  verdict  on  conflicting 
evidence  is  conclusive  on  appeal. — ^Walton  t. 
Phoenix  Ins.  Co.,  141  S.  W.  1138. 

LI 005  (Mo.App.)  The    weight    of    evidence 
not    reviewable    on    appeal. — Renfrew  v. 
GoodfeUow,  141  S.  W.  1153. 

{  1008  (Tex.Civ.App.)  The  determination  of 
a  trial  conrt  without  a  jury  as  to  what  facts 
are  established  by  the  evidence  is  conclusive.— 
First  State  Bank  of  Bonham  v.  HilL  141  & 
W.  300. 

{  1009  (Ark.)  Where  it  is  impossible  for  th« 
court  to  determine  whether  a  decree  appealed 
from  was  in  accordance  with  the  preponderanct 
of  the  evidence,  it  will  presume  that  the  chan* 
cellor  was  correct  in  his  findings. — Des  Are 
Bank  &  Trust  Co.  r.  Erwin,  141  8.  W.  1181. 

{  1009  (Ky.)  A  finding  of  a  chancellor,  sup- 
ported by  convincing  testimony,  will  not  be  dis- 
turbed.—Leibel  V.  Tandy,  141  S.  W.  1183. 

{  1009  (Mo.)  A  finding  on  conflicting  tes- 
timony of  witnesses  appearing  in  court  in  a  suit 
in  equity  will  not  be  disturbed. — Halsey  T. 
TbrailkiU,  141  S.  W.  .'592. 

{  1009  (Mo.App.)  The  court  on  appeal  in  an 
equity  case,  is  not  bound  by  the  findings  of  the 
trial  judge  on  issues  of  fact— Melville  r.  War- 
ing, 141  S.  W.  12. 

{1010  (Mo.)  A.  judgment  in  ejectment  in- 
volving a  finding  upon  substantial  evidence  that 
a  lease  providing  for  re-entry  upon  a  failure  to 
observe  its  convenants  was  forfeited  held  not 
reviewable  on  appeal.— Carter  r.  Carter,  141  & 
W.  873. 

{  (Oil  (Mo.)  A  finding  of  facts  by  the  trial 
court  on  conflicting  evidence  is  conclusive  on 
the  Supreme  Court— City  of  Boonville  ex  rel. 
Cosgrove  v.  Stephens,  141  S.  W.  1111. 

{  lOII  (Mo.App.)  A  finding  on  conflicting 
evidence  is  conclusive  on  appeal. — Stepbensoa 
V.  JopUn  State  Bank,  141  S.  W.  691. 

{1011  (Tex.CivJlpp.)  Findings  on  conflict- 
ing evidence  are  conclusive  on  appeal. — Gold- 
man T.  Broyles,  141  S.  W.  283. 

{toil  (Tex.Civ.App.)  A  finding  of  fact  by 
the  trial  court  upon  conflicting  evidence  is  bind- 
ing on  appeal. — Dunlap  y.  Broyles,  141  S.  W. 

(H)  Harmleaa  Error. 

{1031  (Tex.Civ.App.)  An  erroneous  instroo- 
tion  is  presumed  to  have  been  injurious  unless 
appellee  shows,  or  it  is  apparent  from  the  rec- 
ord, that  it  was  harmless. — Sadrock  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.,  141  S.  W.  163. 

{  1033  (Tex.Civ.App.)  An  instruction  in  an 
action  for  the  wron^ul  seizure  of  secondhand 
furniture  on  the  measure  of  damages  held  too 
favorable  to  defendant— Souther  y.  Hunt,  141 
S.  W.  359. 

{1033  (Tex.  Civ.  App.)  In  an  action  npon 
an  account,  an  instruction  held  erroneous  in 
placing  on  plaintiff  the  burden  of  refuting  a 
settlement  pleaded  by  defendant — Olson  v. 
Burton,  141  S.  W.  649. 

'  {  1033  (Tex.CivJlpp.)  A  party  cannot  com- 
plain of  an  instruction  too  favorable  to  him  and 
too  stringent  against  the  adverse  party. — Her- 
man V.  Smith,  141  S.  W.  1087. 

{  1036  (Ark.)  Where  no  debts  were  proved 
against    the   estate  of  a  mortgagee,   the   fact 
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that,  in  an  action  to  foreclose  the  mortgage, 
plaintiff  who  was  sole  legatee  under  the  will 
sued  in  her  individual  capacity  and  not  as  ex- 
ecutrix, is  not  prejudicial.— Pendergrass  t. 
I^ne-AUen,  141  S.  W.  507. 

f  1036  (Ark.)  Where  one  was  entitled  to  sue 
for  the  benefit  of  third  persons  and  recover  the 
whole  amount  recoverable,  the  error  in  refus- 
ing to  strike  the  names  of  the  third  persons 
made  parties  plaintiff  was  not  prejudicial  to 
defendant— St  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
Cumbie,  141  S.  W.  939. 

{  1039  (Mo.App.)  Misjoinder  of  counts  of  an- 
answer  hield  cured  by  peremptory  instruction, 
eliminating  one  count— Stark  Bros.  Nurseries 
&  Orchards  Co.  v.  Mayhew,  141  S.  W.  433. 

I  1039  (Tex.Civ.App.)  Defendant  not  ap- 
pearing to  have  been  injured  thereby,  may  not 
complain  of  the  petition  not  having  been  more 
definite.— Ft  Worth  &  K.  6.  Ry.  Co.  v.  Mont- 
gomery, 141  S.  W.  813. 

%  1040  (Tex.Clv.App.)  Failure  to  sustain  ex- 
ceptions to  canses  of  action  alleged  by  the 
petition  other  than  that  submitted  to  the  jury 
was  not  reversible  error. — St  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Alexander,  141  S.  W. 
135. 

S  1040  (Tez.Civ.App.)  In  a  stated  case,  htM, 
that  the  overruling  of  defendant's  special  ex- 
ception to  plaintiffs  statement  of  his  cause  of 
action  was  harmless,  if  erroneous.— Dnnlap  v. 
Broyles,  141  8.  W.  289. 

I  1040  (Tex.Civ.App.)  The  error  in  sustain- 
ing special  exceptions  to  allegations  of  an  an- 
swer is  not  prejudicial  where  the  facts  prova- 
ble under  the  allegations  were  received  under 
the  <reneral  denial.— Souther  v.  Hunt,  141  S. 
W.  359. 

I  1040  (Tex.  Civ.  App.)  Any  error  in  sus- 
taining an  exception  to  part  of  the  petition 
held  harmless  to  defendant.— San  Antonio  Trac- 
tion Co.  V.  Young,  141  S.  W.  572. 

§  1042  (Tex.Civ.App.)  In  an  action  for  libel, 
defendant  held  not  prejudiced  by  the  striking 
of  certain  allegationB  of  the  petition  by  way 
of  innuendo.— Galveston  Tribune  v.  Johnson, 
141  S.  W.  302. 

S  1047  (Tex.Civ.App.)  The  error,  if  any,  in 
refusing  to  sustain  a  motion  to  take  as  con- 
fessed interrogatories  propounded  to  defendant, 
whose  ex  parte  deposition  had  been  taken,  held 
not  prejudicial.— Southern  Badge  Co.  v.  Smith, 
141  S.  W.  185. 

8  1048  (Tez.OiT.App.)  In  an  action  continued 
in  the  name  of  an  executor  against  the  heirs 
of  a  deceased  person,  certain  evidence  objected 
to  as  a  violation  of  Rev.  St  1895,  art  2302, 
held  not  prejudicial  to  defendants.— Tealock  v. 
Yealock,  141  S.  W.  842. 

8  1050  (Mo.App.)  The  overruling  of  objec- 
tions to  guestions  cannot  be  complained  of; 
the  objectionable  part  of  the  evidence  not  hav- 
ins  been  given  in  the  presence  and  bearing  of 
the  Jury.— Renfrew  v.  Ooodfellow,  141  S.  W. 
1153. 

Deceased  having  admittedly  paid  for  his 
board,  admission  m  an  action  for  services  as 
caretaker  and  nurse  for  him  of  his  statement 
that  she  was  the  best  cook  in  the  city,  and 
used  to  cook  anything  he  asked  for,  held  harm- 
less.- Id. 

Admission  in  evidence  at  the  trial  at  cir- 
cuit court  of  an  action  for  services  to  deceased 
of  testimony  that  witness  in  the  probate  court 
saw  plaintiff  take  the  statutory  oath  that  she 
bad  allowed  all  just  credits  and  set-off  in  the 
claim  she  was  then  presenting  held  harmless. 
—Id. 

§1050  (Tex.Civ.App.)  In  an  action 
against  a  railroad  company  for  death  of  a  pe- 
destrian,  admission   of  evidence   concerning   a 


rule  applying  to  trains  of  other  classes  and 
promulgated  after  the  accident  Md  not  preju- 
dicial error.— Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as v.  Muske.  141  S.  W.  565. 

11050  (Tex.Civ.App.)  Admission  of  the  opin- 
ions of  nonexpert  witnesses  held  not  re- 
versible error.— American  Const  Co.  v.  Cas- 
well, 141  S.  W.  1013. 

§  1051  (Tex.Civ.App.)  The  admission  of  opin- 
ion evidence  held  harmless  error.— Galveston 
Tribune  v.  Johnson,  141  S.  W.  302. 

i  1052  (Tex.Civ.App.)  It  is  not  reversible  er- 
ror to  permit  a  vritness  to  give  his  opinion  npon 
facts  stated  by  him,  where  it  appears  that  the 
jury  could  not  have  reasonably  come  to  a  dif- 
ferent conclusion  from  such  facts.— American 
Const  Co,  V.  Davis,  141  8.  W.  1019. 

i  1056  (Mo.)  In  an  equity  suit,  the  errone- 
ous exclusion  of  competent  evidence  presents  a 
graver  error  than  the  improper  admission  of 
incompetent  evidence. — Thompson  v.  Pinnell, 
141  8.  W.  605. 

^  1056  (Tex. Civ. App.)  Admission  of  opinion 
evidence  held  harmless  in  action  for  damages  to 
business  by  obstruction  in  street.— American 
Const  Co.  T.  Caswell,  141  S.  W.  1013. 

(  1056  (Tex.Civ.App.)  Exclusion  of  evidence 
that  would  not  have  affected  the  result  held 
not  reversible  error.— Hunt  v.  Johnson,  141  S. 
W.  1060. 

I  1058  (Mo.)  Exclusion  of  evidence  held 
harmless,  where  the  fact  sought  to  be  shown 
was  otherwise  established. — Western  Assur. 
Co.  V.  Walden,  141  S.  W.  595. 

S  1058  (Tez.Giv.App.)  The  error  in  exclud- 
ing evidence  is  not  reversible,  where  the  evi- 
dence was  subsequently  received  without  ob- 
jection.—Souther  v.  Hunt,  141  8.  W.  359. 

In  an  action  for  the  wrongful  seisure  by  de- 
fendant of  plaintiffs'  goods,  the  error,  if  any, 
in  excluding  testimony  of  a  witness,  held  not 
prejudicial  m  view  of  testimony  of  the  vritness 
received. — Id. 

8  1 050  (Tez.CivJ^pp.)  The  exclusion  of  tes- 
timony later  supplied  is  not  prejudicial  error. — 
St  Louie  &  S.  F.  R.  Co.  v.  Matlock,  141  8.  W. 
1067. 

8  1060  (Tez.Giv.Aop.)  Alleged  misconduct  of 
plaintiff's  attorney  nela  not  to  constitute  re- 
versible error.— Gulf,  C.  ft  8.  F.  Ry.  Co.  T. 
Green,  141  8.  W.  341. 

8  1061  (Tez.Civ.App.)  In  a  suit  against  a 
terminal  carrier,  submission  of  the  issue  be- 
tween plaintiff  and  such  carrier  held  not  to 
render  harmless  to  the  latter  a  peremptory  in- 
struction directing  a  verdict  in  favor  of  the 
connecting  carrier. — Gulf,  G.  &  S.  F.  Ry.  Co. 
V.  Stewart,  141  S.  W.  1020. 

§  1062  (Ky.)  In  an  action  for  death  at  a 
railroad  crossing,  defendant  held  not  prejudiced 
by  the  court's  improper  submission  of  the 
qaestion  whether  the  en^neer  kept  a  lookout 
on  approaching  the  crossing. — Chesapeake  &  O. 
Ry.  Co.  V.  Ward's  Adm'r,  141  S.  W.  72. 

8  1062  (Mo.)  In  an  action  for  injuries  to 
a  traveler  on  a  defective  street  an  instruction 
submitting  to  the  jury  the  issue  whether  the 
street  was  a  public  street  held  not  prejudicial 
to  the  city.— Peltier  v.  City  of  St  Louis,  141 
S.  W.  608. 

8  1062  (Tez.Civ.App.)  The  submission  of  a 

?iuestion  to  the  jury  held  not  prejudicial  to  de- 
endant— St  Louis  ft  8.  F.  R.  Co.  v.  Matlock, 
141  S.  W.  1067. 

f  1064  (Ky.)  In  an  action  for  death  at  a 
railroad  crossing,  defendant  held  not  prejudic- 
ed by  an  instruction  requiring  the  use  of 
"greater  care"  by  decedent  in  case  her  view  of 
the  approaching  train  was  obstructed,  instead 
of  "increased  care  commensurate  with  the  add- 
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ed    danger."— Chesapeake    &   O.    By.    do.    T. 
Ward's  Adm'r,  141  S,  W.  72. 

I  1064  (Mo.App.)  An  instrnction,  though  ob- 
jectionable in  asauminp  the  existence  of  a 
contract  between  plaintiff  and  decedent  by  re- 
ferring to  it  as  "the"  contract,  Iteld  not  prej- 
udicial to  defendant — Gmbbs  t.  Ray,  lu  S. 
W.  17. 

{  1064  (Mo.App.)  ^0  broad  a  statement  in 
an  instruction  was  harmless,  where,  in  view 
of  the  course  of  the  trial,  the  jury  could  not 
have  been  misled. — Renfrew  t.  Gfoodfellow,  141 
S.  W.  1153. 

f  1064  (Tez.GiTJV.pp.)  An  instruction  in  an 
action  for  a  raUroad  employe's  death  by  being 
struck  by  a  switch  engine  Jield  not  to  have  mis- 
led the  fury  to  defendant's  prejudice.— Pecos  & 
N.  T.  Ry.  Co.  T.  Rosenbloom,  141  S.  W.  175. 

(  1064  (Tez.Giv.App.)  Modification  of  a  re- 
quest to  charge  is  not  reversible  error  where  it 
renders  the  subject  of  the  request  more  intel- 
ligible.—Galveston  Tribune  v.  Johnson,  141  S. 
W.  302. 

i  1064  (Tez.CivApp.)  In  an  action  against 
carriers  for  injury  to  a  live  stock  shipment, 
any  error  in  an  instruction  authoriring  recov- 
ery if  defendants  were  negligent,  and  the  cat- 
tle were  injured  "by  reason  thereof,"  held 
harmless. — Galveston,  H.  ft  S.  A.  Ry.  Co.  v. 
Saunders,  141  S.  W.  829. 

!  1064  (Tez.Giv.App.)  That  an  instruction 
given  for  defendant  assumed  a  fact  in  dispute 
was  not  prejudicial  to  the  latter,  when  it  did 
not,  in  any  event,  warrant  a  verdict  for  plain- 
tiff.—Texas  &  P.  Ry.  Co.  T.  Boyd,  141  S.  W. 
1076. 

S  1066  (Mo.App.)  In  view  of  evidence,  held 
omission  of  statement  from  instruction  could 
not  have  misled  the  jury. — Renfrew  v.  Good- 
fellow,  141  S.  W.  11B3. 

I  1068  (MoJlpp.)  Plaintiff  Aeld  not  prejudic- 
ed by  the  submission  of  an  issue  as  to  the  eze- 
cution  of  the  contract  sued  on  to  the  jury, 
which  was  found  in  her  favor.— Morris  v.  Don- 
ovan, 141  S.  W.  428. 

i  1068  (Mo.App.)  Omission  to  instruct  the 
jury  to  do  a  tnmg  held  harmless,  where  thev 
did  it— Renfrew  v.  Gteodfellow,  141  S.  W.  1153. 

f  1068  (Tez.CiT.App.)  Error  in  an  instruc- 
tion precluding  recovery  for  personal  Injury 
A«2(IprejudiciaI.— Sadrock  t.  Galveston,  H.  &  S. 
A.  ILy.  Co.,  141  8.  W.  168. 

{  1068  (Tez.Giv~A.pp.)  In  an  action  for  libel, 
plaintiff  having  been  allowed  general  damages 
only,  defendant  was  not  harmed  by  the  court's 
submission  of  particular  elements  of  special 
damages. — Galveston  Tribune  v.  Johnson,  141 
S.  W.  302. 

S  1071  (Tez.Civ.App.)  Where  the  record  con- 
tained a  statement  of  facts  which  did  not  show 
that  the  trial  judge's  failure  to  file  conclusions 
of  law  and  fact  injured  defendant,  the  failure 
win  be  considered  mirmless,  thount  erroneous. 
— Dunlap  V.  Broyles,  141  S.  W.  289. 

S  1071  (Tez.Giv.App.)  Where  the  facts  on 
material  issues  are  supported  by  the  evidence 
and  are  sufficient  to  support  the  conclusions  of 
law,  assignments  of  error  based  on  findings  on 
immaterial  issues  held  immaterial.— Thomason 
V.  Mason,  141  S.  W.  1076. 

§  1073  (Mo.  App.)  The  error  in  rendering 
a  judgment  for  an  amount  less  than  that  of  a 
tender  held  harmless.— Sanders  &  Adkins  T. 
John  Q.  Mosbarger  &  Son,  141  S.  W.  72a 

■     (I)  Brror  Wmlved  in  Appellate  Court. 

1 1078  (Mo.App.)  Possible  error  in  the  re* 
fusal  of  requested  instructions  cannot  be  re- 
viewed where,  although  as  assii^ned,  no  argu- 


ment in  support  thereof  is  made  in  tiie  bifef.— 
Carpenter  v.  Qruendler  Mach.  Co.,  141  S.  W. 
1147. 

I  1078  (Tez.Clv.App.)  Under  the  eonrt  mles, 
assignments  of  error  not  urged  in  appeUaiit's 
brief  wiU  not  be  considered.— Pecos  &  N.  T. 
Ry.  Co.  V.  Rosenbloom,  141  S.  W.  176. 

(J)  D««lal«ns  sf  latermedlate  0«wta. 

I  r09l  (Tez.Civ.App.)  In  a  stated  case,  Md 
that  the  Court  of  Civil  Appeals  would  premime 
that  the  county  court  acquired  jariadietioB  of 
■an  action  by  appeal  from  the  justice  ooat. — 
Dunlap  T.  Broyles,  141  S.  W.  289. 

I  1094  (Tex.)  A  finding  of  fact  by  the 
Court  of  Civil  Appeals,  sustained  by  eridenoe, 
if  believed,  is  conclusive  on  the  Supreme  Court 
on  writ  of  error.— Hugo,  Sduneltser  A  Go.  t. 
Pail,  141  S.  W.  618. 

(to  Bnbseqaeat  Appeals. 

1 1097  (Mo.)  The  ezceptions  to  the  gen- 
eral rule  that  matters  decided  and  rules  of  law 
enunciated  on  a  former  appeal  will  not  be 
changed  on  a  subsequent  appeal  stated.— Man- 
gold V.  Bacon,  141  S.  W.  eSO. 

In  general,  legal  conclusions  announced  on  a 
former  appeal,  whether  general  propositions  or 
a  decision  on  the  facts,  are  the  law  of  the  case 
on  a  subsequent  appeal.— Id. 

i  1097  (Tez.Civ>App.)  Whatever  wu  decided 
by  the  Supreme  Court  on  a  former  appeal  is 
res  adjudicata  on  a  subsequent  appeal  to  the 
Court  of  Civil  AppeahL— Ben  C.  Jonea  ft  Co. 
V.  Gammel-Statesman  Pnb.  Oo_  141  8.  W. 
1048. 

XVH.   DETEBMIirATION  AHS  DISPO> 
SrnON  OF  CAUSE. 

(A)  Deolaton  la  Gtoaeral. 

1 1122  (Tez.)  The  Court  of  CSiviI  Appeals 
held  not  authorized  to  render  judgment  at^inst 
defendant  on  a  bond  excluded  from  evidence  by 
the  court — J.  M.  Abott  Oil  Co.  v.  San  Antonio 
Brewing  Ass'n,  141  S.  W.  617. 

(B)  Ainrmaaee. 

I  i  140  (Tez.(3ivJ^pp.)  The  error  in  a  diarge 
in  an  action  for  personal  injuries  held  not  cured 
by  a  remittitor.— Marshall  &  B.  T.  Ry.  Co.  t. 
Waldrop,  141  8.  W.  816. 

(1140  (Tex.Civ.App.)  The  court,  on  ^ipeal 
from  a  judgment  awarding  a  sum  m  excess  of 
the  amount  which  the  saccessfnl  iwrtv  was 
entiUed  to,  hM  authorised  to  render  judgment 
for  the  proper  sum  on  the  party  remitting  the 
excess.— Brown  Grain  Co.  v.  Tnggle,  141  S. 
W.  821. 

I  1 145  (Mo.)  Upon  affirming  a  judgment 
for  defendant,  his  motion  to  dismiss  plahitiS's 
appeal  will  not  be  considered.— West  v.  Spen- 
cer, 141  a  W.  586. 

(D)  Borereal. 

I  1 1 69  (MoJlpp.)  Where  there  is  no  contro- 
versy as  to  the  facts,  where  the  Ju^Upnent  is 
not  in  conformity  with  the  facta,  ue  court 
must  reverse,  unless  the  parties  stipulate  for 
a  proper  judgment— E.  B.  Darlington  Lumber 
Co.  T.  Westiake  Const  Co.,  141  8.  W.  831. 

i  1 172  (Tex.Civ.App.)  In  a  stated  case,  where 
part  of  a  judgment  was  invalid,  keld  that  the 
valid  portion  would  not  be  disturt>ed  on  appeaL 
—Burls  T.  Burks,  141  S.  W.  837. 

i  r(73  (Ark.)  Where  only  one  of  two  de- 
fendants appeued.  the  decree  is  final  as  to  tiie 
party  not  appealtng.— Moore  t.  Price,  141  8. 

I  1173  (Tex.OlT.App.)  The  court,  reversing 
a  judgment  against  connecting  carriers  in  favor 
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of  the  initial  emrrier,  Mi  not  anthorized  to  dis- 
tarb  the  judgment  against  the  initial  carrier  for 
the  shipper,  where  it  did  not  appeal.— Missouri, 
K.  &  T.  B7.  Co.  T.  Jarmon,  141  S.  W.  166. 

t  1175  (Tex.)  Where  It  is  obvions  that  other 
testimony  of  a  material  character  is  aTailable, 
the  court  on  reverBing  a  judgment  held  required 
to  remand  the  case.— Finberg  t,  GUbert,  141 
S.  W.  82. 

{1175  (Tex.GiTApp.)  Where  the  uncontra- 
dicted evidence  in  an  action  on  a  mutual  bene- 
fit certificate  shoved  that  insured  had  engaged 
in  a  prohibited  occupation  so  as  to  avoid  the 
policy,  the  appellate  court  will  reverse  a 
judgment  for  plaintiff,  and  render  judgment  for 
defendant.— Modem  Woodmen  of  America  T. 
Lynch,  141  B.  W.  1066. 

(F)   HaaAate    aaA    Proceedings    In    Iiovrer 
Oonrt. 

f  1 194  (Tex.Civ.App.)  Judgment  on  a  for- 
mer appeal  held  not  to  entitle  plaintiffs  to 
judgment  on  return  of  the  cause  to  the  trial 
court— Ben  0.  Jones  &  Co.  t.  Gammel-States- 
man  Pub.  Co.,  141  S.  W.  1048. 

I  1 195  (Ky.)  The  opinion  of  the  Court  of 
Appeals  rendered  on  appeal  is  the  law  of  the 
case  on  a  subsequent  trial. — Mutual  Ben.  Iiife 
Ins.  Co.  V.  Bmig'a  Adm'r,  141  S.  W.  38. 

{  1291  (Tez.CiT.App.)  In  an  action  for 
breaches  of  contract  held  not  error  to  permit 
defendants  to  amend  their  answer  upon  a  sec- 
ond trial  to  set  up  a  new  defense.— Ben  C. 
.Tones  &  Co.  v.  Oammel-Statesman  Pub.  Co., 
141  S.  W.  1048. 

I  1210  (Ark.)  In  a  stated  case  hOd  that  it 
was  erroneous  for  the  circuit  court  to  remand 
a  drainage  proceeding  to  the  county  court  for 
trial— Thornton  v.  Allen,  141  8.  W.  409. 

APPEARANCE. 

See  Judgment,  i  818:  Justices  of  the  Peace, 
i  84. 

APPLIANCES. 

See  Master  and  Servant,  H  101-297. 

APPLICATION. 

For  change  of  venue  from  justice's  court,  see 

Justices  of  the  Peace,  SI  ^-74. 
For  continuance,  see  Crinunal  Law,  i{  603,  917. 

APPORTIONMENT. 

Of  road  taxes,  see  Highways,  g  122. 

ARGUMENTATIVENESS. 

In  instmctions,  see  Trial,  I  240. 

ARGUMENT  OF  COUNSEL 

See  Criminal  I^w,  |§  404,  690-728,  1037.  1171, 
1173;  Indictment  and  Information,  |  140; 
Trial,  It  120,  346. 

ARREST. 

See  Bail;  Criminal  Law,  §  429;  Pleading,  f  64. 

n.  ON  OBIMIlfAI.   OHABOES. 

S68  (Tez.Cr.App.)  Where  the  sheriff  and 
Ills  deputy  toolc  charge  of  accused  and  his 
brother  and  placed  them  in  an  automobile,  and 
carried  them  to  the.  scene  of  the  homicide,  they 
were  under  arrest,  despite  the  failure  of  the 
sheriiC  to  specifically  tell  them  that  fact— Zim- 
mer  v.  State,  141  S.  W.  781. 


ARREST  OF  JUDGMENT. 

See  Criminal  Law,  {  970. 

ASSAULT  AND  BATTERY: 

See  Criminal  Law,  || ; 

8169,  292,  300,  3l( 
48,46. 


6,  696,  770;   Homicide, 
Pleamng,  §  64;   Bape, 


Z.  Onnii  LIABILITY. 

(A)  Aets  Constltntlns  Aaaanit  or  Batterr 
and  LlablUtr  Therefor. 

13  (Mo.App.)  That  an  unjustifiable  assault 
resulted  from  sudden  passion  Aeld  not  to  show 
absence  of  malice.— Biddle  v.  Moffitt,  141  S.  W. 
448. 

(B)  Aotlons. 

1 26  (Mo.App.)  A  defendant  who  pleads  jus- 
tification for  assault  has  the  burden  of  proving 
it  unless  it  appears  from  plaintiff's  evidence. — 
Biddle  v.  Moffitt,  141  S.  W.  448. 

1 39  (Mo.App.)  Tlmt  an  unjustifiable  assault 
resulted  from  sudden  passion  held  not  to  pre- 
clude recovery  of  exemplary  damages. — Biddle 
V.  Moffitt,  141  S.  W.  448. 

IT.  cbuchtal  responsibilitt. 

(A)  OSenses. 

{54  (Tez.Cr.App.)  Under  the  statute  mak- 
ing an  assault  upon  a  cliild  an  aggravated  one, 
boys  over  14  and  jpurls  over  12  are  not  chil- 
dren.—Wilman  v.  State,  141  S.  W.  110. 

S  68  (Mo.)  Elements  of  the  offense  of  feloni- 
ous wounding  denounced  by  Bev.  St  1909,  { 
4483,  defined.— State  v.  3a.Ske,  141  S.  W.  1136. 

1 67  (Mo.)  An  instruction  on  the  subject  of 
self-defense  held  erroneous  for  limiting  accus- 
ed's right  of  self-defense.— State  v.  Janke,  141 
S.  W.  1186. 

(B)  Proscontlon  nnd  Pnnlslunent. 

{ 74  (Mo.)  An  information  held  to  suffident- 

g    charge    felonious    wounding   punishable   by 
ev.  St  1909,  {  4483.— State  v.  Janke,  141  S. 
W.  1136. 

{96  (Tez.CrJlpp.)  In  a  prosecution  for  aa 
aggravated  assault,  a  requested  charge  held  to 
have  been  improperly  refused. — Wilman  T. 
State,  141  S.  Wf  110. 

In  a  prosecution  for  aggravated  assault,  an 
instruction  held  erroneous.— Id. 

ASSESSMENT. 

See  Damages,  |{  210-218;  Municipal  Corpora- 
tions, ii  406-618,  681;   Taxation,  {  ^6. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Brror,  {(  719-760,  767-768. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors;  Con- 
tracts,   S    237;     Corporations,    H    121-133; 
Executors  and  Administrators,  (i  " 
Insurance,  {  624;    Sales,  J  93;    Telegraphs 
idol 


123,  170; 
xuDuiauv;'c,  i  v~n. ,  •^..cb,  j  »u,  Xclegraphs 
and  Telephones,  g  10;  Vendor  and  Purchaser, 
g  296. 


I.  BEQUISITES  AND  VALIDITT. 

(A)  PropertT,  Bstates,  and  Blchta  Aaslapn- 
able. 

{  15  (Tex.Civ.App.)  The  transfer  br  a  coun- 
ty assessor  to  liis  deputies  of  liis  fees  in  pay- 
ment of  what  he  owed  them  for  services  Md 
not  contrary  to  public  policy. — ^American  Nat 
Bank  v.  Petry,  141  S.  W.  1040. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Banks  and  Banking,  {  165. 

Z.  KEQinSITES  Ain>  VAIJDITT. 

(A)  Ratiure   «nd    Baaentlala    o<  Tnista    for 
Creditors. 

I  r2  (Ky.)  An  act  of  a  debtor  Aeld  not  an 
act  in  contemplation  of  inaolvenCT  with  a  de- 
sign to  prefer  a  creditor  within  &.  St.  I  1910 
(RusseU's  St.  5  2104).— CecH  v.  Citizens^  Nat. 
Bank  of  Danville,  141  S.  W.  416. 

A  creditor  alleging  that  a  payment  by  bis 
debtor  was  made  in  contemplation  of  insol- 
vency and  with  a  design  to  prefer  a  creditor  un- 
der Ky.  St.  (  1010  (Russell's  St.  {  2104),  held 
required  to  show  that  the  payment  was  made 
in  contemplation  of  insolvency  and  with  a  de- 
sign to  prefer  the  creditor. — Id. 

A  payment  by  a  debtor  to  a  creditor  held  not 
within  Ky.  St.  i  1910  (Russell's  St.  |  2104), 
unless  a  man  of  ordinary  prudence,  situated  as 
the  debtor  was,  would  have  known  that  he  was 
insolvent  and  that  the  necessary  effect  of  the 
payment  wonid  be  to  prefer  a  creditor. — ^Id. 

A  payment  by  a  debtor  held  not  made  _  in 
contemplation  of  insolvency  and  with  a  design 
to  prefer  the  creditor  within  Ky.  St  {  19l0 
(Bussell's  St.  I  2104).— Id. 

(51  (Ky.)  Where  a  transaction  is  attacked 
under  Ky.  St.  S  1910  (Bussell's  St.  |  2104)  all 
the  facts  held  provable  under  the  petition  and 
an  answer  denying  its  allegations. — Cecil  v. 
Citisens*  Nat.  Bank  of  DanviUe,  141  S.  W.  416. 

IV.  ADmilMTRATIOIT  OF  ASSIOMSD 
ESTATE. 

(245  (Tex.)  A  creditor  of  assigning  debtors 
who  became  a  party  to  a  fraud  by  the  assignee 
held  not  entitled  to  recover  from  the  assignee 
property  fraudulently  conveyed  to  him.--Mc- 
Cord  V.  Sprlnkel,  141  S.  W.  945. 

{250  (Tex.)  Creditors  of  assigning  debtors 
in  a  litigation  held  not  required  to  offer  to  con- 
tribute to  expenses  incurred  by  other  creditors 
instituting  a  suit.— McCord  v.  Sprinkel,  141  S. 
W.  945. 

Suit  by  creditors  of  assigning  debtors  held  a 
suit  for  the  benefit  of  all  accepting  creditors. 
— Id. 

The  creditors  of  assigning  debtors  who  sue 
to  remove  the  assignees  and  to  annul  a  sale 
held  to  act  as  plaintiffs  for  all  accepting  cred- 
itors.—Id. 

The  participation  by  a  creditor  of  assigning 
debtors  in  a  fraud  by  the  assignees  is  no  de- 
fense for  the  assignees  against  recovery  by 
other  creditors.— Id. 

Creditors  of  assigning  debtors  held  without 
authority  to  compromise  the  rights  of  the  es- 
tate in  a  litigation  instituted  by  them.— Id. 

A  sale  of  property  of  the  estate  of  assigning 
debtors  made  pending  a  suit  held  not  to  affect 
the  right  of  the  estate  to  the  property.— Id. 

A  settlement  of  the  fee  of  counsel  employed 
by  creditors  of  assigning  debtors  suing  to  re- 
move the  assignees  and  to  annul  a  sale  made 
by  them  and  for  a  receiver  held  to  give  no  right 
to  the  nssignee  as  against  intervening  accept- 
ing creditors  or  the  estate.— Id. 

That  intervening  creditors  of  assigning  debt- 
ors had  contracted  for  the  payment  of  attor- 
ney's fees  held  not  available  as  a  defense  in  the 
suit- Id. 

The  court  in  settling  the  estate  of  debtors 
assigned  for  creditors  held  not  required  to  con- 
sider a  compromise  between  the  assignee  and 
some  of  the  creditors,  except  to  the  amount  of 


payment  made  by  the  assignee  to  snch  credit- 
ors not  in  excess  of  their  pro  rata  share.— Id. 
Creditors  of  assigning  debtors  held  entitled  to 
be  reimbarsed  tot  fees  and  costs  in  a  suit  hj 
them  to  such  amount  as  may  be  shown  to  have 
contributed  to  the  recoreiy  of  the  funds  of 
the  estate.— Id. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Corpora- 
tions, {578;  Insurance,  {{  699-T0& 

ASSUMPSIT,  ACTION  OF. 

See  Action,  {  27;  Payment;  Work  and  Labob 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  {{  200-226; 
Bailroads,  {  27a 

ATTACHMENT. 

See  Appeal  and  Error,  {{99,  581;  Execntioa, 
{  201;  Exemptions;  Garnishment;  Set-Off 
and  Counterclaim,  {  33;   Trial.  {  329. 

XI.  WBOKOFUI.  ATTACHMEHT. 

(356  (Tex.CivJlpp.)  One  is  not  liable  for 
maliciously  suing  out  a  lawful  attachment— 
Knowles  v.  Gary  &  Bums  Co.,  141  S.  W.  189, 

§386  (Tex.Civ.App.)  Under  Saylea'  Ann. 
Civ.  St  1897,  art  186,  facts  held  to  show 
probable  cause  for  suing  out  attachment  against 
a  nonresident— Knowles  v.  Gary  &  Bums  Co., 
141  S.  W.  189. 

{375  (Tex.CiT.Api>.)  The  owner  of  cotton 
wrongfully  seized  by'  attachment  held  entitled 
to  recover  its  value,  less  the  amount  received 
by  him  from  the  proceeds  of  its  sale.— Pate  t. 
Vardeman,  141  S.  W.  317. 

If  the  grounds  alleged  for  attachment  were 
not  true,  the  party  could  recover  at  least  nom- 
insJ  damages,  even  if  he  suffered  no  actual  in- 
jury.—Id. 

{379  (Tex.C!i7.App.)  Where  the  undisputed 
evidence,  in  an  action  for  wrongful  attachment 
showed  facts  making  the  attachment  wrongful, 
it  was  error  to  submit  those  questions  to  the 
jury.— Pate  ▼.  Vardeman,  141  S.  W.  317. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  {{  688.  771.  1000;  As- 
signments for  Benefit  of  Creditors,  {  2,~>0: 
Bills  and  Notes,  {  534;  Contracts,  |  54; 
Courts,  {  231;  Criminal  Law,  |§  699-730, 
1037;  Depositions,  {  71;  Evidence,  {  207; 
Homestead,  {  77;  Homicide,  {  336;  Judg- 
ment, i  495;  .Justices  of  the  Peace,  S  119; 
Malicious  Prosecution,  {  21;  Trespass  to  Try 
Title,  {  50;   Trial,  {{  120,  345. 

m.  DITTIES  AMP  IXABII.ITIES  OF 
ATTOBHET  TO  OUENT. 

(  104  (Tex.Giv.App.)  Notice  to  an  attorney 
examining  an  abstract  of  title  for  a  purchaser 
of  the  existence  of  a  lien  held  notice  to  the 
purchaser.— Fordtran  ▼.  Cunningham,  141  S. 
W.  562. 

{117  (Tex.Civ.App.)  An  attorney  having  • 
claim  against  a  client  on  notes  may  apply  mon- 
ey received  by  him  on  the  client's  account  to 
the  payment  of  such  notes.— Henry  T.  Boedker, 
141  S.  W.  811. 

AUTHENTICATION. 

See  Appeal  and  Error,  (  614. 
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AUTHORITY. 

See  Alteration  of  Instruments.  {|  12.  29;  Bills 
and  Notes,  {  427;  Carriers,  §S  20,  814;  Cor- 
porations, {  401;  Deeds,  1.8;  Frauds,  Stat- 
ute of,  I  U6:  Master  and  Servant.  i|  190, 
302;   Principal  and  Atrent,  fl  102-123,  157. 

AUTOMOBILES. 

See  Highways,  i  181. 

BAGGAGE. 

See  Carriers,  |  408. 

BAIL 
n.  IN  OBnmiAi.  fboseoutions. 

t64  (Tex.Cr.App.)  Statute  does  not  author- 
ize the  giving  or  an  appeal  bond  in  lieu  of  a 
recognizance  upon  appeal  in  a  misdemeanor 
case.— Palmer  v.  State,   141  S.  W.  109. 

§  65  (Tex.CrApp.)  A  recognizance,  given  in 
a  misdemeanor  prosecution  for  unlawfully  car- 
rying a  pistol,  held  defective,  where  it  did  not 
state  the  amount  of  the  fine,  and  also  merely 
stated  that  he  "carried  concealed  weapons." — 
Palmer  v.  State,  141  8.  W.  109. 

BAILMENT. 

See  Banks  and  Banking,  {  130;  Carriers,  {f  04- 
1S5;   Justices  of  the  Peace,  |  174. 

95  (Ark.)  Acts  constituting  a  "bailment" 
defined.— Bertig  Bros.  v.  Norman,  141  S.  W. 
201. 

§  14  (Ark.)  A  bailee  in  a  bailment  where  the 
benefit  therefrom  is  reciprocal  held  responsible 
for  ordinary  neglect. — Bertig  Bros.  v.  Norman, 
141  S.  W.  201. 

S  31  (Ark.)  The  burden  of  proving  negli- 
gence of  a  bailee  in  a  bailment  where  the 
benefit  arising  therefrom  is  reciprocal,  held  to 
rest  on  the  party  seeking  to  make  the  bailee 
liable  for  a  loss  of  the  goods.— Bertig  Bros.  ▼. 
Norman,  141  S.  W.  201. 

The  rule  that  a  bailee  for  hire  must  explain 
a  loss  of  the  goods  to  escape  liability  therefor 
held  not  to  apply  where  the  possession  of  the 
bailee  is  not  actual  or  exclusive. — Id. 

An  o^iipr,  to  hold  a  bailee  liable  for  loss  of 
goods,  held  required  to  show  nPKligence  of  the 
bailee  irrespective  of  any  explanation  by  the 
bailee  how  the  loss  occurred.— Id. 

BALLOTS. 

See  Elections,  {  286. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

V.   BIGHTS,    REMEDIES,    AND    Dig- 
CHABOE   OF   BANKBUFT. 

$407  (Tex.Civ.App.)  The  frauds  which  will 
prevent  the  operation  of  a  discharge  in  bank- 
ruptcy, within  Bankruptcy  Act  July  1,  1808, 
i  17,  stated.— Cooper  Grocery  Co.  t.  Gaddy, 
141  S.  W.  825. 

§419  (Tex.Civ.App.)  A  petition  held  to  base 
a  recovery  on  fraudulent  representations  of  de- 
fendant, subsequently  discharged  in  bankrupt- 
cy, to  obtain  property  from  plaintiff.— Cooper 
Grocery  Co.  v.  Gaddy,  141  S.  W.  825. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  I  489;  Contracts,  {  113: 
Estoppel,  {  58;  Judgment,  $  455;  Trial,  § 
2.'1. 


n.  BAHKXNO  OOBVOBATIONt  AND 
A8800IATZON8. 

(B)  Capital,  Stock,  and  Dl-videads. 

{39  (Tex.  Civ.  App.)  One  induced  to  pur- 
chase bank  stock  by  fraudulent  representations 
may  recover  th«  purchase  price  and  enforce  an 
equitable  lien  in  case  he  can  trace  the  money 
or  property  paid,  and  identify  the  same  after 
it  passed  into  the  hands  of  the  bank.— Bnrleson 
V.  Davis,  141  S.  W.  559. 

(C)  Stoeklioldera. 

§  47  (Tex.  Civ.  App.)  The  capital  stock  of 
a  bank  is  a  trust  fund  for  the  benefit  of  its 
creditors.— Burleson  v.  Davis,  141  S.  W.  559. 

.    (B)  InsolTcncT    and    Dlssolntlon. 

i  80  (Tex.  Civ.  App.)  Assets  of  a  branch 
bank  held  not  a  trust  fund  for  the  payment  of 
claims  of  depositors  of  that  branch;  they  be- 
ing entitled  only  to  their  pro  rata  share  of  the 
assets  of  the  bank  as  a  whole. — Burleson  y. 
Davis,  141  8.  W.  559. 

Bights  of  persons  induced  to  purchase  bank 
stock  by  fraud  held  subordinated  to  the  rights 
of  depositors  who  became  creditors  without 
knowledge  of  the  fraud. — Id. 

m.  FUNCTIONS   AND   DEAX.INGS. 

(B)  Represeatatloa    of    Baalc    by    Ofllcera 
and  Asemta. 

{116  (Mo.App.)  Where  a  cashier  of  a  bank, 
in  dealing  with  a  patron,  discovered  that  he 
was  insolvent,  such  knowledge  of  the  cashier 
was  notice  to  the  bank  of  his  insolvency. — Mil- 
lion V.  Commercial  Bank  of  Boonville,  141  S. 
W.  453. 

(O  Depoalta. 

$  ISO  (Tex.CiT.App.)  A  bank  incurs  no  lia- 
bility to  a  beneficiary  in  honoring  checks  of 
the  trustee.— First  State  Bank  of  Bonham  v. 
Hill,  141  S.  W.  300. 

A  bank  with  notice  of  the  character  of  trust 
funds  deposited  can  acquire  no  interest  there- 
in.-Id. 

A  charge  against  the  account  of  a  depositor 
of  an  overdraft  will  not  render  a  bank  liable 
as  a  participant  in  a  conversion  of  trust  funds, 
where  it  has  no  knowledge  of  the  character  of 
such  deposit. — Id. 

(D)  Colleetlons. 

{  165  (Tex.Civ.App.)  The  county  htld  to 
have  no  property  in  the  proceeds  of  a  warrant 
issued  to  the  county  tax  assessor  for  his  fees 
and  assigned  by  him  to  and  collected  by  a  cred- 
itor, though  he  was  at  the  time  indebted  to  the 
county  for  excess  fees. — American  Nat.  Bank 
V.  Petry,  141  S.  W.  1040. 

BAR. 

See  Judgment,  {  686. 

BATTERY. 

See  Assanlt  and  Battery. 

,  BAWDY  HOUSE. 

See  Disorderly  House;    Indictment  and  Infor- 
mation, %  110. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  H  690-708. 

BENEFICIARIES. 

See  Trusts,  |  134. 
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BEST  AND  SECONDARY  EVIDENCE. 

See  Bvidence,  \\  165-179. 

BEHING. 

See  Gaming. 

BIAS. 

See  Witnesses,  i  870. 

BIGAMY. 

See  Criminal  Law,  |(  180,  430,  441;  fatness- 
es, I  191. 

i  I  (Tez.CrApp.)  Refusal  to  instruct  that 
the  state  must  show  a  license  for  a  former 
marriage  ft«((i  proper.— Morrille  r.  State,  141' S. 
W.  loS. 

1 4  (Tez.Cr.App.)  An  indictment  fteM  to  suf- 
ficiently charge  bigamy.— Morrille  v.  State,  141 
S.  W.  102. 

1 5  (Tez.Cr.App.)  Evidence  concerning  a  for- 
mer marriage  heli  not  inadmissible,  as  consti- 
tuting a  variance  as  to  the  former  wife'*  name. 
— Morville  v.  State,  141  &  W.  102. 

BILL  BOARDS. 

See  Monopolies,  I  4:  Municipal  Corporations, 
H  602,  026. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  |  169. 

BILL  OF  REVIEW. 

See  Judgment,  I  886. 

BILL  OF  SALE. 

See  Evidence,  |  419. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction;  Action,  |  47; 
Alteration  of  Instruments,  \  20;  Attorney 
and  Client;  Banks  and  Bankmg,  {  130;  Con- 
tracts, i  237;  Contribution;  Corporations, 
fl  ^,  432,  462-187,  613;  Deeds,  §  211; 
Election  of  Remedies;  Estoppel,  I  68;  Evi- 
dence, !(  423,  433;  Executors  and:  Adminis- 
trators, J§  123,  170;  Forgery;  Homestead, 
{  133;  Judgment.  ||  28,  208,  449;  Justices 
of  the  Peace,  {  96;  Mortgages,  fi{  405,  434; 
Partnership,  I  101;  Payment;  Receivers; 
Taxation,  1  98;  Trial,  {  62;  Trusts,  I  13; 
Vendor  and  Purchaser,  if  263,  296,  299. 

I.  BEQUISITES  AND  VAUBTTT. 

(D)  Aoceptknee. 

I  68  (MoJLpp.)  Under  the  negotiable  instru- 
ment law,  and  independent  thereof,  an  accept- 
ance of  a  draft  may  be  on  a  separate  paper. — 
Lehnhard  v.  Sidway,  141  S.  W.  430. 

g75  (MoApp.)  Acts  Aeld  not  to  conatitnte 
an  acceptance  of  a  draft  within  the  negotiable 
instrument  law.— Lehnhard  v.  Sidway,  141  S. 
W.  430. 

{83  (Mo.App.)  Under  the  negotiable  instru- 
ment law,  and  independent  thereof,  the  ac- 
ceptor of  a  draft  may  impose  conditions. — 
Lehnhard  v.  Sidway,  141  S.  W.  430. 

(F)  Vallditr* 

{  102  (Ark.)  The  surrender  of  an  old  note 
and  acceptance  of  a  renewal  note  in  its  place 


MA  not  to  bind  the  payee,  bolng  done  under  a 

mistake  of  fact  as  to  the  Identi^  of  the  in- 
strument.—Frailer  V.  State  Bank  of  Decatur, 
141  S.  W.  641. 

V.  BIGHTS  AKD  MABTT.TTIEB  OK  IB. 
DOBSEHENT  OB   TBAN8FEB. 

(A)  ladonemoBt  Before  DeUverr  to  •> 
Tranater  by  Parec* 

(  237  (Tex.  Civ.  Appji  "Accommodation  in- 
dorsement" defined.— Waller  v.  Gorman  Mer- 
cantile Co.,  141  S.  W.  833. 

§  242  (Mo.  App.)  That  the  payee  of  a  note 
knew  that  two  of  the  other  persons  who  sign- 
ed as  principals  were,  as  between  themselves, 
sureties  for  the  other  signers  keU  not  to  make 
them  sureties  as  to  the  payee. — Stephenson  v. 
JopUn  State  Bank,  141  S.  W.  691. 

(D)  Boittt  FYAe  Poreliasera. 

1 335  (Mo.App.)  One  who  takes  a  draft  witii 
knowledge  that  the  drawee's  acceptance  was 
for  accommodation  and  made  without  intent  to 
bind  him  cannot  enforce  liability  under  the  ac- 
ceptance.—Iiehnhard  V.  Sidway,  141  S.  W.  430. 

i  356  (Tenn.)  Facts  keld  to  make  one  a  pur- 
chaser of  a  note  for  value,  as  regards  the  ques- 
tion of  innocent  holder.— Griswold,  Hallette  ft 
Persons  y.  Davis,  141  S.  W.  206. 

Vn.  PATMEIIT   AND   DISCHABGE. 

1427  (Tenn.)  Statement  of  what  is  neces- 
sary that  one  may  liave  apparent  authority  to 
receive  payment  of  the  principal  of  a  note. — 
Griswold,  Hallette  &  Persons  t.  Davis,  141  8. 
W.  205. 

As  a  general  proposition,  the  maker  of  a 
note  can  satisfy  it  only  by  payment  to  its 
holder  or  his  authorized  agent— Id. 

Vm.  ACTIOKS. 

1443  (Tez.Civ.App.)  The  payee  of  a  note, 
executed  in  consideration  of  the  maker's  in- 
debtedness to  a  third  person,  may  sue  thereon 
as  a  legal  holder. — Woods  v.  Warren,  141  S.  W. 
293. 

(489  (Tex.Civj^pp.)  That  a  bank  had  re- 
leased a  debtor  from  a  debt  for  which  a  note 
of  the  debtor  to  a  third  person  was  given  is 
not  available  to  the  maker  when  sued  by  the 
third  person  unless  pleaded.— Woods  v.  War- 
ren, 141  S.  W.  293. 

{493  (Mo.  App.)  A  note  itself  importing 
consideration  under  Rev.  St.  1909,  I  2744,  the 
defense  of  want  of  consideration  is  affirmative, 
and  the  burden  of  proof  is  on  defendant. — 
Home  Building  &  Loan  Ass'n  of  JopUn  v.  Bar- 
rett, 141  S.  W.  723. 

1499  (Mo.  App.)  A  note  itself  importing 
consideration  under  Rev.  St.  1909,  |  2744.  the 
defense  of  payment  is  aflSrmative,  and  the  bor- 
den  of  proof  is  on  defendant.— Home  Building 
&  Loan  Ass'n  of  JopUn  v.  Barrett,  141  S.  W. 
723. 

'  1518  (Tez.ClT.App.)  In  an  action  on  a  note, 
evidence  Aeld  not  to  show  a  failure  of  consid- 
eration.—Woods  T.  Warren,  141  &  W.  293. 

\  527  (Tez.Civ.App.)  In  an  action  on  a  note, 
evidence  Aeld  not  to  show  a  release. — Woods  v. 
Warren,  141  S.  W.  293. 

f  527  (Tex.Civ.App.)  In  an  action  on  a  note 
executed  by  a  corporation  to  its  president  for 
money  advanced,  evidence  heU  to  require  a 
finding  that  the  note  was  paid  by  a  check  drawn 
on  the  corporation's  account  by  the  president 
in  favor  of  another,  the  proceeds  of  which  were 
delivered  to  such  president. — Del  Rio  Water  Co. 
V.  Griner,  141  S.  W.  1005. 

S534  (Tex.Civ.App.)  A  judgment  by  default 
in  an  action  on  notes  stipulating  for  attonu'.v's 
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fe«8  hM  to  properly  indnde  attorney's  (eM.— 
MUIer  T.  Owu>8cott  &  Go.,  141  S.  W.  1051i. 

BOARDS. 

See  Colleeea  and  TTniTersities;  Schools  and 
School  Districts,  ||  20,  142. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  I  3SS;  Vendor  and  Pur- 
chaser, H  230-246. 

BONDS. 

See  Appeal  and  Error.  H  20.  887,  891,  488, 
1122;  BaU;  Oifts,  f  28;  Indemnity;  Injunc- 
tion, i  148;  Justices  of  the  Peace,  |g  84,  159; 
Limitation  of  Actions,  |  166;  Municipal  (Cor- 
porations, I  671;  Nuisance,  {  82;  Principal 
and  Baret;,  1 149;  TmsU,  {  30^. 

BOOKS. 

See  Evidence,  |  17B. 

BOUNDARIES. 

See  Adverse  Possession,  (I  96,  114;  Party 
Walls;   PnbUc  Lands,  {  ITS. 

BREACH. 

See  Contracts,  H  284-846. 

BRIEFS. 

See  Appeal  and  Error,  if  767-773,  107& 


BROKERS. 


See  Estoi 


Estoppel,  f  71:  Byidence,  I  4' 
and  Wife.  {  146;  Trial,  {  261. 


472;  Husband 


IV.   COMPENSATIOlf  AHB  UEH . 

163  (MoJLpp.)  Where  a  real  estate  acent 
has  procured  a  parchaser,  he  is  entitled  to  a 
commission.— Stevens  T.  Bacher.  141  S.  W. 
1143. 

f  55  (Mo.App.)  Broker  hOd  not  entitled  to  a 
commission.— Stevens  t.  Bacher,  141  S.  W. 
1143. 

{60  (Tex.  Civ.  App.)  A  broker  employed 
to  procure  a  purchaser  Aeld  to  have  earned  his 
commissions.— Stocking  v.  Hnth,  141  S.  W.  670. 

V.  AOTIOHS  FOB  OOMFEHBATIOH. 

{80  (Ark.)  In  an  action  for  a  broker's  commis- 
sion, held  no  defense  that  plaintiif  had  a  part' 
ner,  and  was  entitled  to  but  one-half  commis- 
sion.—Austin  V.  Norris,  141  S.  W.  1179. 

.{86  (AA.)  Eividence  held  to  sustain  recovery 
of  a  broker's  commission.— Austin  v.  Norris, 
141   S.   W.  1179. 

{  86  (Mo.App.)  In  an  action  by  a  real  estate 
agent  for  a  commission,  evidence  held  to  snp- 

g)rt    a    verdict   denying   recovery. — Stevens   v. 
acher,  141  S.  W.  1143. 

188  (Tex.GivJlpp.)  In  an  action  for  com- 
missions for  negotiating  an  exchange  of  prop- 
erty, an  instruction  held  erroneous,  as  not  with- 
in the  issues,  and  calculated  to  discredit  defend- 
ants' theory  of  the  transaction.— T.  A.  Hill  ft 
Son  V.  Patton  ft  S<^w«rU,  141  S.  W.  1026. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

{ 23  (Mo.  App.)  The  officers  and  directors 
of  a  building  and  loan  association  have  only 
those  powers  granted  by  statute,  charter,  and 


by-laws,  or  are  incident  thereto,  and  may  not 
exercise  any  others.— -Home  Building  &  Loan 
Ass'n  of  JopUn  v.  Barrett,  141  S.  W.  723. 

In  a  stated  case,  held,  that  the  knowledge  of 
the  secretary  of  a  building  and  loan  associa- 
tion, who  was  also  a  director,  could  not  be 
imputed  to  the  association.— Id. 

(24  (Mo.  App.)  Under  Rev.  St.  1909,  {{ 
3388,  3304,  held,  that  a  building  and  loan  asso- 
ciation had  no  general  power  to  purchase  real 
estate,  and  a*  purchase  is  not  a  mere  ultra 
vires  act,  for  which  the  association  cannot  es- 
cape liability.— Home  Building  &  Loan  Ass'n 
of  JopUn  T.  Barrett,  141  S.  W.  723. 

(41  (Mo.App.)  In  an  action  Dy  a  building 
and  loan  association,  evidence  held  to  show 
that  the  secretary,  who  was  one  of  the  direc- 
tors, entered  into  a  combination  to  defraud  the 
association.— Home  Building  &  Loan  Ass'n  of 
Joplin  T.  Barrett,  141  S.  W.  723. 

BUILDING  CONTRACTS. 

See  Contracts,  (  284. 

BUILDING  RESTRICTIONS. 

See  Covenants,  ((  1,  72;  Vendor  and  Purchas- 
er, (230. 

BURDEN  OF  PROOF. 

See  Criminal  Law.  (  336;   Evidence,  (  94. 

BURGURY. 

See  Criminal  Law,  ((  417.  696,  666,  687,  784, 
1169;   Indictment  and  Information,  (  86. 

IX.  PBOSECVTIOH  AMD  FUKI8H1CEMT. 

(41  (Ark.)  Evidence,  in  a  prosecution  for 
burglary,  held  sufficient  to  sustain  a  conviction. 
— MarsbaU  v.  State,  141  S.  W.  766. 

(41  (Tex.Cr.App.)  Evidence  Mid  to  sustain 
conviction  of  ourglary. — Andrews  T.   State, 

-    ~    W.  220. 

(41  (Tex.Gr.App.)  Evidence  AeM  to  show 
that  the  bur^larv  of  a  house,  of  which  accus- 
ed was  convicted,  was  in  the  daytime, — Wright 
v.  State,  141  a  W.  228. 

BURIAL 

See  Husband  and  Wife,  (  19. 

CALLS. 

See  PnbUc  Lands,  (  176. 

CANALS. 

See  Waters  and  Water  Courses,  (  26L 

CANCELLATION  OF  INSTRUMENTS. 

See  Deeds,  {(  68,  211;  Exchange  of  Property; 
Mandamus,  (  07;  Vendor  and  Purchaser,  (( 
93,  108,  110,  842. 

I.  BIOHT  OF  ACTIOH  AMD  DEFENSES. 

{4  (Ark.)  A  party  to  a  contract  held  en- 
tiUed  to  have  it  rescinded  for  a  mistake  on 
his  part  only.— Frazier  v.  State  Bank  of  De- 
catur. 141  S.  W.  941. 

H.  PBOOEEDmOS  AMD  BELIEF. 

(58  (Tex.CivJlpp.)  In  a  suit  to  rescind  an 
exchange  of  property,  plaintiff  may  recover 
damages  by  reason  of  fraudulent  representa- 
tions m  case  a  rescission  is  inequitable. — Camp- 
beU  V.  Rushing,  141  S.  W.  133. 
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CARNAL  KNOWLEDQL 

See  Incest;   Bape;   Sedaction. 

CARRIERS. 

See  Action,  $  38;  Appeal  and  Error,  §$  882, 
907,  1061.  1064,  1178;  Damagea,  U  178,  210, 
218;  Evidence,  »  119,  127,  318;  Jury,  §  136; 
Pleading,  j  4li;  Railroads:  Street  Bail- 
roads;    Trial,  !i  243,  251-253,  296. 

I.  GONTItOX.  Ain>  REOITZJiTXON  OF 
COMMON  CAIUEtlERS. 

(A)  In  General. 

I  13  (Tex.Giy.App.)  The  anti-free  pass  law 
does  not  prevent  carriers  from  carrying  a  pas- 
senger free  to  the  next  station  beyond  his  des- 
tination where  be  has  been  carried  beyond  by 
mistake.— Gulf,  C.  &  S.  F.  By.  Co.  t.  Green, 
141  S.  W.  341. 

i  20  (Tex.Civ..4pp.)  A  shipper  of  sheep  held 
not  to  have  an  actionable  right  to  recover  pen- 
alty for  being  required  to  ship  sheep,  etc.,  in 
single-deck  cars  under  Rev.  St  1895,  arts. 
4502a,  4502b.— Ft.  Worth  &  B.  G.  Ry.  Co.  v. 
Starr,  141  S.  W.  1084. 

A  connecting  carrier  to  which  had  been  ten- 
dered single-deck  cars  of  sheep  held  not  liable 
for  the  penalty  under  Rev.  St.  1895,  arts. 
4502a,  4502b,  in  continuing  the  shipment  in  the 
same  cars  nnless  the  shipper  requested  a  change 
to  double-deck  cars. — Id. 

Where  an  initial  carrier  refused  to  furnish 
double-deck  cars  for  transportation  of  sheep  un- 
der Rev.  St.  1895,  arts.  4502a  4502b,  and  the 
connecting  carrier  collected  full  rates,  the  in- 
itial carrier  was  liable,  unless  it  sustained  the 
burden  of  proof  that  such  collection  was  with- 
out its  authority.— Id. 

Under  Rev.  St  1895,  arts.  4502a,  4502b,  a 
demand  by  a  shipper  of  sheep,  goats,  hogs,  and 
calves  for  the  furnishing  of  double-deck  cars 
is  to  be  implied.— Id. 

n.  OABBIAOE    OF   OOODS. 

(B)  BUI*  of  Ii«dln«,  Shipping  Receipta, 
and  Special  Contractu. 

{ 64  (Tex.Civ.App.)  In  an  action  against  a 
railway  company  for  breach  of  contract  to 
carry  a  dead  body,  an  instruction  on  plaintiff's 
duty  to  provide  an  attendant  held  properly  re- 
fused.- Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Linton,  141  S.  W.  129. 

1 68  (Tex.Civ.App.)  Obligations  under  a  con- 
tract to  carry  a  dead  body  held  not  controlled 
by  recitals  of  a  receipt,  given  by  the  carrier's 
agent  after  the  contract  was  made.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Linton,  141  S.  W. 
129. 

{ 69  (Tex.Civ.App.)  In  an  action  against  a 
carrier  for  breach  or  contract  to  carry  a  dead 
body,  any  variance  as  to  the  time  within  which 
the  remains  were  to  be  shipped  held  immateri- 
al.—Missouri,  EC  &  T.  Ry.  Co.  of  Texas  v. 
Linton,  141  8.  W.  129. 

(E)  Delay  la  Transportation  or  Delivery. 

§  96</2  (Kv.)  A  rule  of  an  express  company 
as  to  the  delivery  of  freight,  including  dead 
bodies,  at  stations  where  no  night  office  is 
maintained,  held  reasonable. — Adams  Express 
Co.  V.  Hibbard.  141  S.  W.  397. 

An  express  company  held  not  bound  to  noti- 
fy the  consignee  of  a  dead  body  of  a  rule  re- 
lating to  deliveries  at  stations  having  no  night 
o^ces. — Id. 

{  102  (Ark.)  A  carrier  negligently  transport- 
ing fruit,  causing  the  same  to  rot,  held  liable 
in  an  action  for  damages,  though  the  consignee 


'  refused  to  accept  the  fruit  of  some  valne.— 8t 
Louis,  I.  M.  &  S.  Ry.  Go.  v.  Cambie,  141  8.  W. 
939. 

f  105  (Ark.)  A  carrier  negligently  transport- 
ing fruit,  causing  the  same  to  rot,  held  liable 
fur  the  difference  between  the  valne  of  the 
fruit  if  delivered  in  good  condition  and  its  val- 
ue as  tendered,  less  reasonable  expenses  of  the 
carrier  in  making  a  sale. — St  Loois,  L  U.  & 
S.  By.  Go.  V.  Cumbie,  141  S.  W.  939. 

§  106  (ICy.)  In  an  action  against  an  express 
company  for  refusing  to  deliver  a  dead  body  at 
night,  an  instruction  held  improper,  as  ignor- 
ing the  validity  of  the  company's  rule  prevent- 
ing delivery,  and  as  unsupported  by  the  evi- 
dence.—Adams  Express  C^.  v.  Hibbard,  141  8. 
W.  397. 

(F)  I/oaii  of  or  Injnry  to  Ctoods. 

I  134  (Tex.Civ.App.)  In  an  action  against  a 

terminal  carrier  for  damage  to  a  shipment  of 
apples,  evidence  held  to  establish  a  finding  of 
actionable  negligence. — Gulf.  C.  &  S.  F.  By.  Co. 
V.  Stewart,  141  8.  W.  1020. 

§  135  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  a  shipment  of  apples  by  dela^  in  de- 
livery, an  instruction  authorizing  plaintiff  to 
recover  the  difference  in  value  held  to  specif 
the  correct  measure  of  damages. — Gulf,  C.  ft  & 

F.  By.  Co.  V.  Stewart,  141  S.  W.  l(feo. 

(H)  Limitation  of  Liability. 

S  1 59  (Ark. )  A  bill  of  lading  requiring  node* 
of  claim  for  damages  held  complied  with. — St. 
Louis,  L  M.  &  S.  By.  Co.  t.  Cumbie,  141  &  W. 
939. 

S  162  (Ark.)  A  carrier  held  required  to  al- 
lege  in  its  answer  a  defense  liased  on  the  con- 
tract of  shipment— St  Louis,  I.  M.  &  S.  Br. 
Co.  V.  Cumbie,  141  S.  W.  939. 

(I)  Connectlnir  Carriers. 

§  185  (Tex.Civ.App.)  The  rule  that  the  ter- 
minal carrier  has  the  burden  of  proof  to  show 
freedom  from  negligence  held  not  to  apply 
where  the  line  of  the  terminal  carrier  did  not 
extend  to  the  point  of  delivery.— Missouri,  K. 
&  T.  Ry.  Co.  V.  Jarmon,  141  S.  W.  155. 

in.   CARRIAGE  OF  UVE  STOCK. 

§210  (Tex.Civ.App.)  A  carrier  of  hogs   Md 

liable  for  an  escape  of  such  animals  from  pens 
not  reasonably  calculated  to  hold  them.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Rogers,  141 
S.  W.  1011. 

$213  (Tex.Glv.App.)  In  an  action  for  breach 

of  a  carrier's  contract  to  ship  cattle  at  a  cer- 
tain time,  plaintiff  was  not  bound  to  show  that 
the  delay  at  the  starting  point  was  caused  by 
the  carrier's  neglifience ;  it  being  sufficient  to 
show  a  breach  of  the  contract. — Ft.  Worth  &  R. 

G.  Ry.  Co.  v.  Whiteside,  141  S.  W.  1037. 

In  an  action  for  breach  of  a  contract  to  ship 
plaintiffs  cattle  on  a  certain  train  for  a  partic- 
ular market  he  was  not  estopped  to  recover  for 
delay  in  starting  by  his  knowledge  that  when 
the  cattle  were  shipped  they  could  not  arrive 
for  the  market  contracted  for. — Id. 

Where  a  carrier  breached  its  contract  to  ship 
cattle  on  a  certain  train  to  arrive  for  a  particu- 
lar market,  it  was  liable  for  damages  resulting, 
irrespective  of  whether  thereafter,  within  a  rea- 
sonable time,  it  furnished  cars  for  the  shipment. 
— Id. 

In  an  action  for  breach  of  a  carrier's  contract 
to  transport  cattle  by  a  particular  train,  it  was 
no  defense  that  the  delay  resulted  from  negli- 
gent delay  on  another  part  of  the  road,  or  an 
anexpected  or  unprecedented  rush  of  busineEs, 
disorganizing  its  train  service. — ^Id. 

§219  (Tex.Civ.App.)  An  initial  carrier,  ad- 
Judged  liable  to  a  shipper,  held  not  entitled  nn- 
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der  the  interstate  commerce  act  to  recover 
over  agamst  a  connecting  carrier. — ^Missonri, 
K.  &  a\  Ry.  Co.  T.  Jarmon,  141  S.  W.  155. 

1226  (Ter.Clv.App.)  The  shipper  of  an  in- 
dependent shipment  of  live  stock  held  not  a 
necessary  party  to  a  suit  against  carriers  for 
misdelivery.— Southern  Kansas  By.  Co.  of  Tex- 
as V.  Lockhart,  141  S.  W.  127. 

f  227  (Tex.Civ.App.)  The  petition  for  shrink- 
age in  weight  and  injury  to  marketable  ap- 
pearance of  cattle  from  rough  usage  and  de- 
lay in  transit  held  to  allege  enough  as  to  weight 
of  cattle,  and  not  required  to  allege  market 
value.— Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Mont- 
gomery, 141  S.  W.  813. 

The  petition  for  injury  to  a  shipment  of  cat- 
tle from  rough  nsage  and  delay  in  transit  held 
sufficiently  specific  as  to  negligence. — Id. 

1 227  (Tex.Civ.App.)  A  petition  against  car- 
riers for  injury  to  live  stock  held  to  have  suffi- 
ciently described  the  property.— Galveston,  H. 
A  S.  A.  Ry.  Co.  v.  Sannders,  141  S.  W.  829. 

§  227  (Tex.Civ.App.)  In  an  action  against  a 
carrier,  evidence  held  irrelevant. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Rogers,  141  S.  W. 
1011. 

!  227  (Tex.Clv.App.)  In  an  action  for  breach 
of  a  carrier's  contract  to  transport  cattle  by  a 
particular  train,  plaintiffs  petition  held  to  suf- 
ficiently charge  delay  in  transportation,  as  dis- 
tingaisned  from  a  mere  failure  to  furni.<ih  cars. 
—Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Whiteside,  141 
S.  W.  1037. 

§228  (Tez.Civ.App.)  Evidence  held  sufficient 
to  sustain  recovery  against  carriers  of  live 
stock  for  misdelivery. — Southern  Kansas  Ry. 
Co.  of  Texas  v.  Lockhart,  141  S.  W.  127. 

1 228  (Tez.Civ.App.)  Statement  as  to  proof 
required  of  negligence  and  injury  therefrom  to 
a  sliipment  of  cattle,  where  a  caretaker  accom- 

Sanies  them.— Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
lontgomery,  141  S.  W.  818. 

i  229  (Tex.Civ.App.)  Defendant  carrier  held 
liable  for  the  cost  of  feed  for  cattle  which  was 
required  solely  because  of  the  carrier's  delay  in 
transit.— B^.  Worth  &  R.  G.  Ry.  Co.  v.  White- 
side, 141  S.  W.  1037. 

{230  (Tex.Civ.App.)  In  an  action  against  a 
carrier,  an  instruction  held  erroneous  and  mis- 
leading.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Rogers,  141  S.  W.  1011. 

In  an  action  against  a  carrier  of  live  stock. 
an  instruction  held  improper  under  the  evi- 
dence.— Id. 

XV.  CARRIAGE   OF  PASSENGERS. 

<C)  Ferformnnce  of  Comtract  of  Transpor- 
tation. 

1 27 1  (Tex.Civ.App.)  A  carrier  selling  a  pas- 
senger a  ticket  to  a  station  held  to  contract  to 
transport  him  to  the  station  and  to  allow  him 
a  reasonable  time  to  alight. — Renfro  v.  Texas 
Cent  Ry.  Co.,  141  S.  W.  820. 

(D)  Personal  Injarles. 

g  282  (Tex.Civ.App.)  A  railroad  company  held 
negligent  in  shutting,  the  vestibule  door  on  a 
person  standing  on  the  lower  step  of  a  coach, 
so  that  it  was  necessary  for  him  to  jump  from 
the  car  after  the  train  had  started,  whetuer  he 
was  a  passenger  or  a  trespasser.- Texas  ft  P. 
Ry.  Co.  V.  Boyd,  141  S.  W.  107«. 

§  303  (Ark.)  A  carrier  of  passengers  held 
bound  to  stop  its  trains  at  its  stations  desig- 
nated as  stopping  places,  and  to  remain  long 
enough  to  permit  passengers  to  alight  in  safety. 
— Kansas  City  Southern  By.  Co.  v.  Worthing- 
ton,  141  S.  \V.  1173. 


A  carrier  of  passengers  on  passenger  and 
mixed  trains,  without  making  a  distinction  be- 
tween them,  held  required  to  stop  either  train 
at  usual  stopping  places  long  enough  to  permit 
passengers  to  alight  in  safe^.— Id. 

i  305  (Ark.)  The  proximate  cause  of  an  in- 
jury to  a  passenger  alighting  from  a  moving 
tram  at  a  station  held  the  negligent  failure  to 
stop  the  train  at  the  station,  if  be  was  not  neg- 
ligent as  matter  of  laiv. — Kansas  City  Southern 
Ry.  Co.  V.  Worthington,  141  S.  W.  1173. 

{314  (Tex.Civ.App.)  An  averment  in  a  peti- 
tion, in  an  action  tor  injuries  to  plaintiff  by  be- 
ing compelled  to  jump  from  a  moving  train, 
held  to  sufficiently  allege  that  the  act  was  ren- 
dered necessary  by  that  of  defendant's  brake- 
man,  within  the  scope  of  his  authority. — Texas 
&  P.  Ry.  Co.  V.  Boyd,  141  S    W.  1076. 

§315  (Mo.App.)  In  an  action  for  injuries  to 
plaintiff's  wife  by  derailment  of  a  train  on 
which  she  was  a  passenger,  general  allegations 
of  negligence  held  to  justify  proof  of  defective 
roadbed  and  negligent  operation  of  the  train 
at  an  improper  rate  of  speed.— Tate  v.  Wabash 
R.  Co.,  141  S.  W.  459. 

§315  (Mo.App.)  Petition  in  an  action  against 
a  carrier  by  an  injured  passenger  held  not  to 
allege  that  the  car  stopped,  and  then  started 
with  a  jerk.— Anderson  v.  Metropolitan  St.  By. 
Co.,  141  S.  W.  461. 

1318  (Tez.Civ.App.)  Evidence  held  to  show 
that  the  act  of  a  railroad  brakeman  in  shutting 
a  vestibule  door,  thus  preventing  plaintiff's  re- 
turn from  the  lower  step  of  a  car,  was  within 
the  scope  of  bis  employment.— Texas  &  P.  By. 
Co.  V.  Boyd,  141  8.  W.  1076. 

(B)  Contrlbntorr  NeRlIarence  of  Person  In- 
jured. 

{  333  (Ark.)  A  passenger  attempting  to  alight 
from  a  train  while  it  is  passing  the  station 
where  it  jsbould  stop  to  permit  him  to  alight  is 
not,  as  a  matter  of  law,  guilty  of  negligence. — 
Kansas  City  Southern  By.  Co.  v.  Worthington, 
141  S.  W.  1173. 

{  333  (Mo.App.)  In  a  stated  case,  held,  that 
a  passenger  on  a  street  car  was  not  guilty  of 
contributory  negligence. — Anderson  v.  Metro- 
politan St.  By.  Co.,  141  S.  W.  461. 

{338  (Tex.Civ.App.)  Where  defendant  put- 
plaintiff  in  a  iierilous  position,  and  b^  reason  of 
fright  plaintiff  jumped  from  the  train  and  was 
injured,  contributory  negligence  was  no  defense. 
—Texas  &  P.  Ry.  Co.  v.  Boyd,  141  S.  W.  1070. 

S  347  (Ark.)  Whether  a  passenger  acted  with 
ordinary  prudence  on  leaving  the  caboose  of  a 
frei|;ht  train  on  which  he  was  riding  and  pro- 
ceeding to  the  steps  thereof,  preparatory  to 
alighting  at  his  station,  held  for  the  jury.— 
Kansas  City  Southern  Ry.  C)o.  v.  Worthington, 
141  S.  W.  1173. 

Whether  a  passenger  injured  while  alight- 
ing from  a  slowly  moving  freight  train  was 
guilty  of  contributory  negligence  held,  under 
the  evidence,  for  the  jury.— Id. 

1348  (Tez.Civ.App.)  A  charge,  in  an  action 
for  injuries  to  a  passenger  while  alighting,  held 
objectionable  for  not  requiring  a  finding  that 
acts  of  the  passenger  stated  were  negligent — 
Renfro  v.  Texas  Cent  Ry.  Co.,  141  S.  W.  820. 

(F)  Eljeotloa  of  Passenirers  and  Introdem. 

§351  (Tex.Civ.App.)  PaschaTs  Dig.  art. 
4892,  prohibiting  carriers  from  ejecting  pas- 
sengers between  stations,  having  been  omitted 
from  the  revision  of  the  statutes,  is  no  longer 
the  law.— Gulf,  C.  &  S.  F.  By.  Co.  v.  Green, 
141  S.  W.  341. 
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{  355  (Mo.)  A  passenger  who  fails  to  par- 
chase  a  ticket,  and  does  not  tender  the  proper 
fare  npon  request  of  the  conductor,  may  be 
ejected.— Tarrant  t.  St  Louis,  I.  M.  &  S.  By. 
Co.,  141  8.  W.  600. 

1 363  (T«x.CiTj!Lpp.)  While  a  carrier  is  aot 
bound  to  awake  a  sleeping  passenger  that  he 
may  alight  at  his  destinanon,  and  may  there- 
after eject  him,  it  is  bound  not  to  eject  him  at 
an  improper,  unsafe,  or.  dangerous  place. — Gulf, 
C.  &  S.  F.  B.  Ck>.  v.  Green,  141  S.  W.'541. 

Where  a  conductor  ejected  a  lad  who  had 
been  carried  past  his  station  at  night  at  a 
point  in  the  country,  the  conductor  was  charg- 
ed with  notice  of  the  character  of  the  roadbed 
and  trestles  between  that  point  and  the  sta- 
tion, and  of  the  trains  passing  on  the  road. — ^Id. 

§369  (Tez.Civ.App.)  A  carrier's  ejection  of 
a  passenger  at  an  improper  place  after  he 
had  been  carried  by  a  station,  mU  the  proxi- 
mate cause  of  bis  injury.— Gnlf,  C.  &  S.  F.  By. 
Co.  T.  Green,  141  S.  W.  341. 

1 376  fTex.Civ.App.)  The  UabiUty  of  a 
carrier  for  the  misconduct  of  its  agent  at  a 
station  in  confining  in  the  station  room  a  pas- 
senger fteld  not  to  depend  on  negligence.— ^an 
Antonio  &  A.  P.  By.  Co.  t.  Nappier,  141  S.  W. 
664. 

{383  (Tez.Civ.App.)  Whether  a  place  at 
which  a  passenger  was  ejected  was  a  proper 
place  fte/d  for  thejury.— Gulf,  C.  &  F.  By.  Co. 
V.  Green,  141  S.  W.  341, 

(O)  PaaaeMsera'  BCeeta. 

J;  408  (Ky.)  Any  liability  of  a  carrier  for 
lure  to  forward  a  traveling  salesman's  sam- 
ple trunks  l^eld  confined  to  the  loss  of  the 
salesman's  time,  the  expense  of  the  trip,  and 
the  profit.— Camahan  v.  Chesapeake  &  O.  By. 
Co.,  141  S.  W.  49. 

CATTLE  THEFT, 

See  Larceny,  f|  44,  55. 

CAUSE  OF  ACTION. 

See  Action. 

CERTAINTY. 

See  Specific  Performance,  |  121. 

CERTIFICATE. 

See  Acknowledgment;    Bzceptions,  Bill  of,  | 
56;  Insurance,  §  748. 

CERTIORARI. 

I.  NATURE  AND  6KOUNDS. 

f  I  (Mo.)  Certiorari  lies  only  to  review 
judicial  proceedines.— State  ex  reL  Powell  v. 
Shocklee,  141  S.  W.  614. 

§  21  (Mo.)  An  erroneous  order  of  the 
county  court  in  excess  of  authority  granted  by 
Eev.  St.  1909,  %  3674,  »fM  not  judicial  action, 
and  not  reviewable  on  certiorari. — State  ex  rel. 
Powell  V.  .Shocklee,  141  S.  W.  614. 

{23  (Tenn.)  The  circuit  court  has  super- 
visory jurisdiction  by  certiorari  over  the  pro- 
ceedings of  a  city  council  in  a  contest  over  the 
election  of  a  member.— Taylor  v.  Carr,  141  S. 
W.  745. 

{  24  (Mo.)  The  acts  of  the  county  court  In 
providing  a  suitable  place  for  the  recorder  of 
deeds,  as  authorized  by  Rev.  St.  1909,  {  10,- 
8(35,  IS  not  judicial,  and  is  not  reviewable  on 
certiorari. — State  ex  rel.  Powell  v.  Shocklee, 
141  S.  W.  614. 


n.  PBOOEEDINOS  AND  DETER- 
MINATZON. 

(42  (Mo.)  Under  Bey.  St  1909,  I  18(M. 
respondents  in  certiorari  luU  to  wmiVe  the 
right  to  question  relators'  interest  to  maintain 
the  proceedings.— State  ex  reL  Powell  ▼.  Shock- 
lee, 141  S.  W?  814. 

CESTUI  QUE  TRUST. 

See  Tnuta,  {  184. 

CHALLENGES. 

See  Ixaj,  |  136. 

CHANCERY. 

See  Equity. 

CHARACTER. 

See  Witnesses,  {{  337-361. 

CHARGE. 

To  jury,  see  Trial,  {{  141,  191-296,  386,  763, 
764,  769-^,  954.  I0S7-1202. 

CHARTERS. 

See  Municipal  Corporations,  {{  81,  84. 

CHAHEL  MORTGAGES. 

See  Appeal  and  Error,  |  636;  Husband  'and 
Wife,  I  22;  Limitation  of  Actions,  |(  66,  197; 
Tenancy  in  Common,  (  8. 

Z.  REQUISITES  AND  VAXJDITT. 

(B)  Form  and  Coatemts  of  iBatmmeats. 

{48  (Tex.Civ.App.)  Chattel  mortgages  AeM 
to  have  sufficiently  described  the  property. — 
Beaumont  Bice  Mills  v.  Port  Arthur  Rice  Mill- 
ing Co.,  141  S.  W.  349. 

n.  fujno,  recordino,  and  reg- 
istration. 

(A)  OrlKlaal. 

{82  (Tex.CiT.App.)  The  constnictiTe  notice 
obtained  by  registering  a  chattel  mortgage  in 
a  foreign  state  depends  npon  the  statutes  of 
that  state. — ^Best  v.  Farmers'  &  Merdianta' 
Bank,  141  S.  W.  334. 

A  lien  acquired  by  the  registration  of  a  chat- 
tel mortgage  in  a  foreign  state  will  not  be  giv- 
en priority  in  Texas.- Id. 

{89  (Tex.Civ.App.)  Where  chattels,  mort- 
gaged in  a  foreign  state,  were  brought  into 
Texas  with  the  knowledge  of  the  mortgagee, 
who  did  not  register  nis  mortgage  there, 
an  innocent  purchaser  for  value  will  take  pri- 
ority over  the  lien  of  the  mortgage. — Best  t. 
Farmers'  &  Merchants'  Bank,  141  S.  W.  384. 

m.   CONSTRUCTION  AND   OPERA. 
TION. 

(D)  Mea  and  Prlorttr. 

{  141  (Mo.App.)  Becital  in  subsequent  mort- 
gage of  drug  stock  that  it  was  subject  to  for- 
mer mort|;age,  held  not  to  estop  mortgagee 
from  denymg  validity  of  former  mortgage  as 
to  after-acquired  property. — Kolkmeyer  v.  J. 
S.  MerreU  Drug  Co.,  141  S.  W.  1164. 

I  146  (Mo.App.)  That  mortgage  on  drug 
stock  was  extended  by  Terbal  agreement  to 
cover  after-acquired  property  AeM  not  to  af- 
fect subsequent  mortgagee  without  notice 
thereof.— Kolkmeyer  v.  J.  S.  MerreU  Drug 
Co.,  141  S.  W.  1164. 
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rV.  KIOHTS  Aim  UABILITIES  OF 
PABTEES. 

i  174  (MoApp.)  Mortgagee  of  stock  of 
goods  ield  not  entitled  to  maintain  replevin 
against  a  second  mortgagee  vho  has  foreclosed 
his  mortgage. — Kolkmeyer  t.  J.  S.  Merrell 
Drug  Co.,  141  S.  W.  1164. 

Second  mortgagee  held  entitled  in  repleTin  to 
avail  himself,  under  general  denial,  of  defense 
that  first  mortgage  did  not  cover  after-acquir- 
ed property.— Id. 

VII.   BEMOVAI.  OB  TBAHSFEB  OF 
FBOPEBTT   BT   MOBTOAOOB. 

(A)  Rlyhto  amd  LteblUttea  ot  Parties. 

8  225  (Tez.Civ.App.)  A  chattel  mortgagee 
hud  gailtv  of  negligence  in  not  obtaining  pos- 
session of  the  chattels  mortgaged. — ^Best  r. 
Farmers'  &  Merchants'  Bank,  141  S.  W.  384. 

vm.  PATMEirr  ob  pebfobmanoe 

OF  OONDITION,  BEXEASE,  AHS 
SATISFACTION. 

t240  (Tez.CiT.App.)  A  chattel  mortgage 
Hen  held  waived  by  the  mortgagee. — Thompson 
y.  Ferryman,  141  S.  W.  184. 

CHILDREN. 

See  Assault  and  Battery,  {  54;   Infants;  Neg- 
ligence, S  25. 

CHOSE  IN  ACTION. 

See  Assignments. 

CIRCUIT  COURTS. 

See  Courts,  {  82. 

CITATION. 

See  Process. 

CITIZENS. 

See  Removal  of  Causes. 

CLAIMS. 


See  Kzecutors  and  Administrators,  {( 
449;  Receivers;  Schools  and  School 
tricts,  {  114. 

CLERKS. 

See  Taxation,  |  549. 

CLERKS  OF  COURTS. 

See  Courts,  }  207. 

CLOUD  ON  TITLE. 

See  Quieting  Tide,  g  7. 

COLLATERAL  AHACK. 

See  Corporations,  |  20;  Judgment,  gj 
499;   Municipal  Corporations,  g  402;  £ 


217, 
Dis- 


476- 
chools 


and  School  Districts,  g  24. 

COLLATERAL  UNDERTAKINGS. 

See  Frauds,  Statute  of,  gg  18-^. 

COLLECTION. 

See  Banks  and  Banking,  g  105;   Frauds,  Stat- 
ute of,  g  34;   Taxation,  §g  544,  549. 

COLLECTORS. 

See  Taxation,  g  549. 


COLLEGES  AND  UNIVERSITIES. 

g  II  (Ky.)  Under  Ey.  St.  |  4484  (RusselTs 
St.  g  5702),  unless  the  county  board  and  board 
of  trustees  of  the  county  seminary  consented 
that  property  of  a  dissolved  academy  be  tnm- 
ed  over  to  a  graded  common  school  district, 
section  323  (section  2306)  applies,  making  the 
property  that  of  the  schools  of  the  whole 
county. — Stanford  College  v.  Board  of  Educa- 
Uon  of  Lincoln  County,  141  S.  W.  388. 

A  college  to  which  a  female  academy  was 
sold  on  condition  that  it  maintain  a  female 
school  held  not  entitled  to  complain,  upon  its 
own  inability  to  maintain  a  girls'  school,  pur- 
suant to  the  grant,  that  the  property  of  such 
academy  be  adjudged  to  the  countv  board  of 
education,  pursuant  to  Ky.  St.  {  828  (Russell's 
St  g  2306).— Id. 

The  original  contributors  to  a  fund  for  the 
establishment  of  a  female  academy  held  not  to 
be  entitled  to  its  property  upon  its  dissolution 
because  of  its  inability  to  carry  out  its  purpos- 
es, and  hence  Ky.  St.  g  323  (RusseU's  St  g 
2306),  would  apply.— Id. 

COLLUSION. 

See  Divorce,  g  56. 

COLORED  PERSONS. 

See  Indictment  and  Information,  gg  189,  140. 

COLOR  OF  TITLL 

See  Adverse  Possession. 

COMBINATIONS. 

See  .Conspiracy;   Monopolies,  gg  12,  20. 

COMMERCE. 

See  Carriers,  g  219;  ConrU,  g  289. 

n.   SUBJECTS  OF  BEOITUiTION. 

g27  (Mo.)  Act  March  25,  1905  (Acts  1905, 
p.  1]2),  regulating  the  hours  of  service  of 
trainmen,  embracing  interstate  commerce,  be- 
cause not  limited  to  intrastate  commerce,  htUd 
nullified  by  Act  Cong.  March  4,  1907,  covering 
the  same  subjects  or  classes  of  legislation, 
though  limited  to  interstate  commerce.— State 
ex  rel.  Orear  v.  Wabash  R.  Co.,  141  S.  W.  646. 

g4l  (Tenn.)  Under  the  act  of  Congress 
known  as  the  Wilson  act,  the  fact  that  a  whole- 
sale liquor  dealer  produced  all  of  his  stock 
without  the  state  would  not  make  a  wholesal- 
er's privilege  tax,  imposed  by  statute,  violate 
the  commerce  clause  (article  1,  g  8)  of  the 
federal  Constitution.— Logan  v.  Brown,  141  S. 
W.  751. 

m.   MEANS  AND  METHODS  OF  BEO^ 
UI.ATION. 

g  64  (Teim.)  The  subjecting  of  a  whole- 
saler's liquor  business  of  shippmg  and  selling 
intoxicants  without  the  state  to  the  privilege 
tax  imposed  by  statute  upon  wholesalers  of 
intoxicants  held  not  to  violate  the  commerce 
clause  (article  1,  g  8)  of  the  federal  Constitu- 
tion.—Logan  V.  Brown,  141  S.  W.  761. 

A  wholesale  liquor  dealer's  acts  in  receiving 
liquors  shipped  from  without  the  state,  and  in 
storing  and  preparing  them  for  reshipment, 
etc.,  to  persons  without  the  state,  held  a  priv- 
ilege which  may  be  taxed  as  such. — Id. 

The  fact  that  a  dealer  engaged  in  a  busi- 
ness or  occupation  imported  his  goods  from 
another  state  will  not  relieve  liim  of  an  oc- 
cupation tax. — Id. 

g72  (Tenn.)  Goods  are  subject  to  taxa- 
tion vrithin  the  state,  though  they  are  import- 
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ed  for  the  express  purpose  of  reshipping  and 
distributing  them  to  persons  outside  of  the 
state.— Logan  v.  Brown,  141  S.  W.  751. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Depositions. 

COMMISSIONERS. 

See  Elections;    Judicial  Sales,  §  G3. 

COMMISSIONERS'  COURT. 

See  Counties,  {  190. 

COMMISSIONS. 

See  Brokers;   Contracts,  f  113. 

For  collection  of  taxes,  see  Taiation,  i  549. 

COMMON  CARRIERS. 

See  Carriers. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  \%  249-273. 

COMPENSATION. 

See  Assignments;  Assignments  for  Benefit  of 
Creditors,  \  250;  Banks  and  Banking.  \  165; 
Bills  and  Notes,  i  534;  Brokers;  Contracts, 
i§  229.  232;    Eminent  Domain,  §  9C. 

For  collection  of  taxes,  see  Taxation,  §  549. 

COMPETENCY. 

See    Evidence.    \\    113-588;  Jury,   \\   83-136; 
8,  If  4f 


Witnesses, 


48-219. 


COMPLAINT. 

See  Pleading,  §§  51-72,  193-433. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Appeal  and  Er- 
ror, §  1033;  Assignments  for  Benefit  of  Cred- 
itors, I  250;  Contracts,  §li  10,  54;  Executors 
and  Administrators,  \  450;  Frauds,  Statute 
of,  §  23;  Insurance,  {  579;  Master  and  Serv- 
ant, §  36;    Release. 

§8  (Mo.)  Circumstances  revealed  to  those 
making  a  settlement  cannot  at  a  subsequent 
time  be  relied  upon  as  misrepresentations,  for 
he  who  knows  cannot  be  deceived.— Troll  v. 
Spencer,  141  S.  W.  855. 

I  19  (Mo.)  Equity  delights  in  amicable  set- 
tlements, and  will  not  disturb  one,  except  upon 
satisfactory  evidence  of  fraud  or  deception. — 
Troll  V.  Spencer,  141  S.  W.  855. 


See  Interest 


COMPUTATION. 
CONCLUSION. 

Of  law  and  fact,  see  Trial,  §  388. 
Of  witness,  see  Evidence,  §  471. 


CONCLUSIVENESS. 

See  Courts,  §  91;   Judgment,  ${  715-747. 
Of  verdict,  see  Criminal  Law,  {  U59. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Insurance,  ii  291.  323-307,  646,  748. 

CONFESSION. 

See  Criminal  Law,  ff  517,  531. 

CONFIDENTIAL  RELATIONS. 

SejB  Contracts,  S  11;  Deeds,  {  72;   Witnesses  {{ 

CONFLICT  OF  LAWS. 

See  Abatement  and  RevivaL 

CONNECTING  CARRIERS. 

See  Carriers,  U  20,  185,  219. 

CONSENT. 

See  Colleges  and  Universities;    Criminal  Law, 

S  1178. 
To  contract,  see  Infants.  J  55. 

CONSIDERATION. 

See  Bills  and  Notes,  |g  493.  518:   Contracts.  Si 
51,  54,  237;    Fraudulent  Conveyances:    Ju- 
■dicial  Sales:    Sales,  §i  181.  348. 

CONSOLIDATION. 

See  Corporations,  !  690. 

CONSPIRACY. 

See  Criminal  Law,  |  423;    Monopolies,  S|  1:2, 

n.   CRIldNAXi  BESFONSIBIUTT. 

(B)   Prosecution  mnd    Fanl.Iinieiit. 

f  47  (Ky.)  Evidence  AeW  insufficient  to  sus- 
tain a  conviction  for  confederating  with  others 
to  intimidate  prosecutor  by  means  of  threats 
and  the  commission  of  other  unlawful  acts. — 
Crawford  v.  Commonwealth,  141  S.  W.  47. 

CONSTITUTIONAL  LAW. 

See  Commerce,  {  41;  Corporations.  |  377: 
Courts,  §  93;  Garnishment.  %  237;  Highways. 
§  122:  Homestead,  |  115:  Husband  and 
Wife,  §  267;  Judgment,  {  818;  Jury,  $}  12- 
29;  Justices  of  tlie  Peace,  §  141;  Mechan- 
ics' Liens,  {  34;  Monopolies.  \  4;  Statutes; 
Telegraphs  and  Telephones,  §}  4.  34. 

II.   CONSTRUCTTON,   OPERATIOK. 

AND   ENFORCEMENT    OF    COX- 

STITXTTIONAL   PROVISIONS. 

f  26  (Ky.)  The  Legislature  has  power  to 
pass  any  laws  not  prohibited  by  the  Constitu- 
tion.—Basks  V.  Commonwealth,  141  S.  W.  380. 

m.  DISTBIBimON  OF  GOVERN. 

MENTAL  POWERS  AND 

FUNCTIONS. 

(B)  Jndlclal  Powers  and  Fnnctions. 

170  (Mo.)  The  courts  have  nothing  to  do 
with  the  policy  of  a  statute.— Ex  parte  Wel- 
bom,  141  S.  W.  31. 
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f70  (Tez.Cr.App.)  The  wisdom  of  legisla- 
tive enactments  is  of  no  ronrern  to  the  conrts. 
-Chance  v.  State,  141  S.  W.  113. 

XI.  BUE  PROCESS  OF  IJIW. 

J  298  (Tenn.)  To  give  a  contract  between 
ephone  companies  for  physical  connections 
the  effect  of  requiring  the  connection  to  con- 
tinue at  the  will  of  the  connecting  company 
held  to  take  property  without  due  process  of 
law,  contrary  to  state  and  fedpral  Constitu- 
tions.—Home  Telephone  Co.  t.  People's  Tele- 
phone &  Telegraph  Co.,  141  S.  W.  845. 

CONSTRUCTION. 

See  Chattel  Mortgages,  U  141,  146;  Contracts, 
81  147-232,  346;  Deeds.  §  114;  Mechanics' 
Liens,  i  5  ;  Sales,  |  61 ;  Statutes.  §t  184-225 ; 
Vendor  and  Purchaser,  {  834 ;   Wills,  SS  470- 

Of  city  ordinances,  see  Municipal  Corporations, 

}  120. 
Or  instructions,  see  Criminal  Law,  S  822;  Trial, 

il  205.  206. 
Of   insurance    policy,  'see   Insurance,   U   146, 

152. 
Of  lease,  see  Landlord  and  Tenant,  I  48. 

CONSTRUCTIVE  TRUSTS. 

See  Truste,  {  93. 

CONTEMPT. 

See  Depositions,  t  71;   Habeas  Corpus,  {  85. 

I.  ACTS  OB  CONDUCT  OONSTITITT- 
INO  CONTEMPT   OF   COURT. 

S  14  (Tex.Cr.App.)  The  fact  that  a  relator 
said  to  a  juryman,  "You  are  on  the  jury  next 
week,"  to  which  the  juror  answered,  'Tfes,  I 
know  I  am."  did  not  authorize  the  relator's 
punishment  for  contempt  for  interference  with 
a  juror.— Ex  parte  Wright  141  S.  W.  971. 

CONTEST. 

See  Elections,  |  286. 

CONTINUANCE. 

See  Appeal  and  Error,  i  684;  Criminal  Law, 
{§  505.  596,  598,  603,  608,  017,  1090.  1166. 

i  6  (Tex.Civ.App.)  Sworn  answer  in  an  ac- 
tion on  a  verified  account  held  to  raise  the  is- 
sue as  to  the  truth  of  the  account  so  as  to  en- 
title plaintiff  to  a  continuance  as  a  matter  of 
right  under  Rev.  St.  1895,  art.  2323.— Bergman 
Produce  Co.  V.  Browne,  141  S.  W.  153. 

i  26  (Tex.Civ.App.)  Motion  for  continuance 
for  absence  of  a  witness  held  properly  denied 
for  lack  of  diligence.— Mutual  Life  Ins.  Ass'n 
of  Texas,  No.  1,  v.  Garvin,  141  S.  W.  797. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Action,  {  27;  Al- 
teration of  Instruments;  Appeal  and  Error, 
IS  742,  1064,  1068,  1201;  Assignments;  As- 
signments for  Benefit  of  Creditors,  f  250r 
Bailment;  Bills  and  Notes;  Carriers,  ii  di- 
ed, 159,  162,  213.  227,  271;  Chattel  Mort- 
gages; Compromise  and  Settlement;  Consti- 
tutional Law,  S  2S)8;  Contribution;  Corpora- 
tions, f§  82,  462-487;  Counties,  S  149;  Cov- 
enants; Damages.  |  140:  Deeds;  Divorce, 
{  56;  Evidence,  f  424;  Exchange  of  Prop- 
erty; Fraud;  Frauds,  Statute  of;  Husband 
and  Wife,  |  29;  Indemnity;  Infants,  §  55; 
Injunction,  {  62;  Insurance ;  Joint  Adven- 
tures; Master  and  Servant,  |f  3,  36;  Me- 
chanics' Liens,  {fj  61-72;  Mortgages;  Mu- 
nicipal Corporations,  |§  339-352,  671;    No- 


vation; Parties,  |  11;  Partnership,  S  20; 
Party  Walls;  Pleading,  §§  53,  64;  Reforma- 
tion of  Instruments;  Release;  Sales;  Schools 
and  School  Districts,  $  139;  Specific  Per- 
formance; Telegraphs  and  Telephones,  §  4; 
Trusts,  85  13-35;  Vendor  and  Purchaser; 
Venue,  J  7;  Waters  and  Water  Courses,  U 
166,  201,  261;   Work  and  Labor. 

I.   REQUISITES  AND  VAUCOITT. 

(A)  Nntnre   and   Enaentiala   In  General. 

§  10  (Ky.)  Settlement  of  a  cause  of  action 
for  injuries  to  a  servant  held  not  objectionable 
for  want  of  mutuality.— Louisville  &  N.  R.  Co. 
V.  Cox,  141  S.  W.  389. 

<B)   Partien,  Proposals,  and  Acceptance. 

f  1 1  (Mo.)  A  contract  by  one  of  impaired 
mental  and  will  power  with  one  standing  in  a 
confidential  relation  will  be  avoided,  if  undue 
influence  has  been  exerted.— Jones  v.  Belshe, 
141  S.  W.  1130. 

§  15  (MoApp.)  Mutuality  being  necessary  to 
a  contract,  evidence  that  deceased,  unknown 
to  plaintiff,  said  he  intended  to  give  her  a  cer- 
tain mortgage  for  taking  care  of  him,  held  not 
evidence  of  a  contract  that  the  amount  of  the 
mortgage  was  to  be  the  limit  of  compensa- 
tion.—Renfrew  V.  Goodfellow,  141  S.  W.  1153. 

)rt  held  ae- 
W.  428. 


1 22  (Mo.App.)  Contract  for  supp 
cepted.— Morris  v.  Donovan,  141  S 


(D)  Consideration. 

1 51  (Ky.^  A  promise  is  supported  by  a  suf- 
ficient consideration,  either  if  any  benefit  goes 
to  the  promisor,  or  if  any  detriment  results  to 
the  promisee.— Van  Winkle  v.  King,  141  S.  W. 

f  54  (Ky.)  Attorneys'  promise  to  permit 
their  clients  to  settle  a  suit  in  which  defendant 
was  interested  held  a  sufficient  consideration 
for  defendant's  promise  to  pay  plaintiffs  a  sum 
of  money.— Van  Winkle  v.  King,  141  S.  W.  46. 

(E)   Valldltr  of  Assent. 

{93  (Ky.)  A  party  to  a  contract  reduced  to 
writing  held  chargeable  with  Icnowledge  of  the 
terms  of  other  contracts,  the  obligations  of 
which  he  assumed. — Blake  v.  Black  Bear  Goal 
Co.,  141  S.  W.  403. 

<F)  I/eKality  of  Obleet  and  of  Consid- 
eration. 

fill  (MoJlpp.)  An  antenuptial  agreement 
to  secure  a  divorce  held  not  enforceable,  be- 
cause against  public  policy. — Donohue  v.  Dono- 
hne,  141  S.  W.  466. 

{lis.  (Mo.App.)  A  contract  between  an 
owner  of  land  and  a  stockholder  in  a  bank 
about  to  be  organized  for  the  payment  of  a 
commission  to  the  stockholder  for  securing  a 
prospective  sale  of  land  to  the  bank  held  void 
as  against  public  policy. — Dieckmann  v.  Robyn, 
141  S.  W.  717. 

8  123  (Ky.)  It  is  not  against  public  policy 
for  a  public  service  corporation  to  contract  to 
give  an  employ^  permanent  employment. — Lou- 
isville &  N.  R.  Co.  V.  Cox,  141  B.  W.  389. 

§138.  (Mo.App.)  The  illegality  of  a  con- 
tract sued  upon  to  which  the  defendant  was  a 
party  may  be  asserted  by  him.— Dieckmann  v. 
Robyn,  141  S.  W.  717. 


II. 


CONSTRUCTION  AND  OPERA- 
TION. 


(A)   General  Rnles  of  Construction. 

{  147  (MoJlpp.)  The     court    in    construing 
contracts  must  seek  the  intention  of  the  par-' 
ties  gleaned  from   the  whole  contract.— Lebn- 
hard  v.  Sidway,  141  S.  W.  430. 
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1 170  (Mo.App.)  Where  the  parties  to  a  con> 
tract  have  given  it  a  particalar  construction, 
that  construction  will  generallr  be  adopted  by 
the  court  in  gMnz  effect  to  its  proTUions. — 
Austin  V.  Sliipman,  141  S.  W.  425. 

(B)  Parties. 

I  r87  (Mo.App.)  A.  mining  corporation  which, 
tor  a  consideration,  assumes  the  debts  of 
the  partnership  which  it  succeeded  hfld  sub- 
ject to  suit  by  the  creditor.— Leckie  t.  Bennett, 
141  S.  W.  706. 

Where  a  corporation  assumes  to  pay  anoth- 
er's debt  in  consideration  of  a  transfer  of 
property  to  it  by  the  debtor,  the  creditor  could 
hold  the  corporation  liable  without  releasing 
his  original  debtor.— Id. 

(D)  Place  and  Time. 

{216  (Mo.App.)  Contract  for  support  con- 
strued, and  held  to  bind  defendant  to  provide 
for  plaintiff's  support  for  life.— Morris  t.  Dono- 
van, 141  S.  W.  428. 

(V)  Compensation. 

1 229  (Mo.App.)  Where  plaintiff  was  entitled 
to  support  for  life  from  decedent's  estate,  she 
was  entitled  to  an  annuity  equal  to  the  reason- 
able cost  of  her  maintenance,  and  on  the  par- 
ties desiring  to  commute  this  it  should  be  done 
according  to  plaintiffs  life  expectancy,  as  as- 
certained from  the  annuity  table  prescribed  by 
Bev.  St.  1909,  f  8499.— Morris  v.  Donovan, 
141  S.  W.  428. 

{  232  (Mo.App.)  Plaintifr  held  entitied  to  re- 
cover for  extra  work  under  a  contract  for  ex- 
cavation.—CarroU  Contracting  Co.  t.  Hill- 
O'Meara  Const  Co.,  141  S.  W.  915. 

m.  MODIFICATION  AND  MEBOEK. 

f  237  (Tex.Civ.App.)  A  contract,  without  a 
new  consideration,  entitling  a  vendor  to  re- 
tain interest  on  a  note  assigned  by  the  pur- 
chaser for  credit  on  the  price,  held  onenforce- 
able.— Barlow  v.  CotuUa,  141  S.  W.  292. 

V.  FERFOBMANOE   OR  BREACH. 

1284  (Tex.Civ.App.)  A  building  contract 
held  not  to  render  an  acceptance  by  an  archi- 
tect a  conclusive  determination  that  the  work 
had  been  completed  according  to  specificationa. 
--Olson  V.  Burton,  141  S.  W.  649. 

1305  (Tex.  Civ.  App.)  Certain  conduct  by 
a  contractor  held  not  to  work  an  estoppel. — 
Olson  V.  Burton,  141  S.  W.  549. 

1 32 1  (EEy.)  A  pooling  contract  for  the  sale 
of  tobacco  construed.— Burley  Tobacco  Society 
V.  Thomas,  141  S.  W.  66,  67. 

{ 322  (Mo.App.)  Where  decedent  agreed  to 
support  plaintiff  the  rest  of  her  life,  in  consid- 
eration of  her  services,  property  conveyed  and 
money  paid  to  her  daring  decedent's  lifetime 
should  be  considered  in  determining  the  ques- 
tion of  performance.— Morris  v.  Donovan,  141 
S.  W.  4fe. 

VI.  ACTIONS  FOR  BBEAOH. 

{  346  (Mo.App.)  In  an  action  for  breach  of  a 
contract  of  sale,  evidence  showing  the  inter- 
pretation of  the  parties  held  inadmissible,  un- 
less the  matter  was  pleaded.— Pugsley  v.  Ozark 
Cooperage  &  Lumber  Co.,  141  S.  W.  923. 

1346  (Tex.Civ.App.)  Where  one  sues  on  an 
express  contract,  proof  of  an  implied  contract 
IS  not  admissible.— Orogan  t.  OdeU,  141  S.  W. 
1(J9. 

{346  (Tex.Civ.App.)  Evidence  held  not  to 
constitute  such  a  variance  as  would  preclude 
plaintiff  from  recovering  for  the  reasonable 
value  of  materials  furnished  under  a  contract. 
— Bberhart  v.  Crisman  &  Nesbitt,  141  S.  W. 
841. 


CONTRADICTION. 

See  Wltaesses,  (  406. 

CONTRIBUTION. 

See  Assignments  for  Benefit  of  Creditors,  | 
250;   Judgment,  {  208. 

(4  (Tex.Civ.App.)  E^ch  of  several  makers 
of  a  note  held  liable  to  contribute  to  those  pay- 
ing the  note  his  equal  part  ratably  distributed 
between  the  solvent  makers. — Twichell  ▼.  As- 
kew, 141  S.  W.  1072. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  {  72. 

CONVERSION. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

CONVEYANCES. 

See  Action,  {  27:  Adverse  PoBsessitm,  |  41; 
Assignments;  Assiraimenta  for  Benefit  of 
Creditors;  Chattel  Mortgages;  Contracts,  f 
322;  Deeds;  Executors  and  Administrators, 
{397;  Fraudulent  Conveyances;  Waters  and 
Water  Courses,  (  156. 

CONVICTS. 

See  Witnesses,  {  48. 

COPY. 

See  Criminal  Law,  {  430;  Evidence,  §  179. 

CORPORATIONS. 

See  Banks  and  Banking;  Bills  and  Notes,  | 
627;  Building  and  Loan  Assodations;  Car- 
riers; Colleges  and  Universities;  Contracts, 
{{  113,  187;  Death,  i  33;  Fraud,  {  58;  In- 
surance; Judgment,  f  455;  Monopolies,  H 
12,  26;  Municipal  Corporations;  Kailroada; 
Receivers;  Street  Railroads;  Taxation,  I 
169;  Telegraphs  and  Telephones;  Waters  ana 
Water  Courses,  (  201. 

I.  XNOOBFOBATION  AND   ORGAN. 
IZATION. 

(  29  (Tex.Civ.App.)  The  existence  of  a  cor- 
poration cannot  be  attacked  collaterally  by  de- 
fendant in  a  suit  by  the  corporation  on  a  note, 
but  can  be  attacked  only  by  the  state  in  a  di- 
rect proceeding.— Dillard  v.  A.  O.  McAdatna 
Lumber  Co.,  141  S.  W.  1023. 

IV.  OAPITAI..  STOCK.  AND  DIVI. 
DEND8. 

(B)  SabserlptloB  to  Btoek. 

{  80  (Tex.  Civ.  App.)  A  subscription  to  the 
stock  of  a  corporation  induced  by  fraud  is 
voidable  only  when  repudiated  by  tite  sub- 
scriber, and  is  not  void.- Burleson  t.  Davis, 
141  S.  W.  559. 

{ 82  (Mo.  App.)  An  agreement  to  repur- 
chase stock,  which  was  the  inducement  to 
plaintiff  to  purchase  the  stock,  held  based  on  a 
sufficient  consideration.- Mnlliken  v.  Haaeltine, 
141  S.  W.  712. 

A  release  of  rights  under  a  contract  to  re- 
purchase stock  and  substitution  of  a  new  con- 
tract therefor  held  a  sufficient  consideration 
to  support  the  substituted  contract— Id. 

(D)  Transfer  of  SItares. 

1 121  (Tex.Civ.App.)  On  an  issue  aa  to  the 
value  of  certain  corporate  stock,  evidence  that, 
when  the  corporation  was  organised,  part  of 
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its  stock  was  watered  and  issued  to  promoters, 
was  irrelevant— Campbell  y.  RuBhing,  141  S. 
W.  133. 

i  123  (Mo.  App.)  A  suit  faiiing  as  one  to 
enjoin  a  transfer  of  stock  under  a  judgment 
held  not  sustainable  to  foreclose  a  lien.— Car- 
thage Nat.  Bank  t.  Poole.  141  8.  W.  729. 

{133  (Mo.  App.)  Under  Rev.  St  1909,  H 
2109,  2984,  a  decree,  requiring  a  corporation 
to  transfer  stock.  Asm  to  vest  the  title  in  the 
transferee.— Carthage  Nat  Bank  v.  Poole,  141 
a  W.  729. 

VZX.  OOBFORATE  FOWEBS  AHD 
IJABIX.ITIES. 

(A>  Bztemt  aad  Bxerclae  of  Pavrer*  in 
General. 

i  377  (Mo.)  Under  Const  art  12,  {  7,  hOd, 
that  a  railroad  might  purchase  stock  in  eleva- 
tor and  mining  corporations.— State  ex  inf. 
Attorney  General  t.  Missouri  Pac.  By.  Co., 
141  &  W.  64S. 

(B)  RepreaeatatiOB  of  Corporation  br  Ot- 
flcera  and  Acenta. 

1 401  (Mo.)  An  act  of  the  president  of  a 
corporation  in  surrendering  a  lien  of  the  cor- 
poration in  favor  of  another  held  unauthorizr 
ed.— Rankin  ▼.  Bates  County  Inv.  Go.,  141  S. 
W.  111& 

1426  (Tex.Civ.App.)  Evidence  held  to  show 
that  execution  of  a  note  sued  on  was  author- 
teed  by  defendant  corporation. — Knox  City 
Milling  Co.  t.  Warren,  141  S.  W.  1007. 

<D)  Oontraota  and  Indebtedneaa. 
f462  (Tex.Civ.App.)  A  trading  corporation 
expressly  authorized  to  buy  and  sell  merchan- 
dise held  to  have  the  right  to  sell  a  bill  of  lum- 
ber and  take  the  purchaser's  note  in  payment 
therefor.— Dillard  v.  A.  G.  McAdams  Lumber 
Co.,  141  8.  W.  1023. 

1461  (Tex.Civ.App.)  A  corporation  held  lia- 
ble on  the  joint  notes  of  itself  and  a  party  to 
whom  plaintiff  sold  his  stock  in  the  corpora- 
tion, where  the  practical  effect  of  the  transac- 
tion was  a  purchase  of  goods  by  the  corpora- 
tion.—Waller  T.  Gorman  Mercantile  Co.,  141 
a  W.  833. 

1465  (Ark.)  The  fact  that  the  secretary  of 
a  corporation.  In  signing  a  renewal  note  which 
the  payee  understood  was  to  be  signed  by  the 
directors  personally,  added  the  word  "Sec."  in 
different  ink  from  that  used  for  the  other  sig- 
natures, held  not  to  give  notice  to  the  payee 
of  the  change. — Frazier  t.  State  Bank  of  De- 
catur, 141  S.  W.  941. 

1467  (Tex.CiT.App.)  A  corporation  has  no 
power  to  become  liable  on  commercial  paper 
for  the  mere  accommodation  of  another  person 
or  corporation.— Waller  v.  Gorman  Mercantile 
Co.,  14L  S.  W.  833. 

1 485  (Mo~App.)  A  corporation,  acting  with- 
in the  scope  of  its  powers  and  purchasmg  the 
Sroper^  of  a  partnership,  held  estopped  to 
eny  the  consideration  of  the  pnrchase.— IJeck- 
ie  V.  Bennett,  141  S.  W.  706. 

i  487  (Tez.Civ>App.)  Corporation,  having  re- 
tained the  benefits  of  a  contract,  oy  which  it 
obtained  goods  in  consideration  of  indorsing 
notes  to  pay  debts  of  S.,  held  estopped  to 
claim  that  the  act  was  ultra  vires. — Waller  t. 
Gorman  Mercantile  Co.,  141  S.  W.  833. 

(F)  Civil  Actions. 

1513  (Tex.C»v.App.)  Petition  in  an  action 
by  a  corporation  on  a  note  held  bad  on  general 
demurrer.— Dillard  t.  A.  G.  McAdams  Lumber 
Co.,  141  S.  W.  1028. 


IZ.  BEIirOORPORATIOK  AHD  BEOB- 
OAKIZATION. 

i  578  (Mo.App.)  The  expiration  of  the  cor- 
porate existence  of  the  original  improvement 
association,  which  executed  deeds  containing 
building  restrictions,  held  not  to  prevent  its  suc- 
cessor from  suing  to  enforce  the  restrictive 
covenants. — Compton  Hill  Improvement  Co.  t. 
Strauch,  141  S.  W.  1159;  Same  t.  Garvey, 
Id.  1163. 

Zn.  FOREION  OOBFORATIONS. 

{690  (Mo.)  A  foreign  corporation  acquir- 
ing all  the  stock  of  another  foreign  corporation 
licensed  to  do  business  in  the  state  held  not 
entitled  to  continue  business  under  such  li- 
cense.— State  ex  inf.  Major  v.  International 
Harvester  Co.  of  America,  141  a  W.  672. 

{690  (Tex.Civ.App.)  A  consolidation  of  two 
corporations  created  by  laws  of  different  states 
without  authority  to  consolidate  held  not  to 
create  a  corporation  de  facto  by  user.— Gor- 
don V.  American  Patriots  of  Springfield,  ZIL, 
141  8.  W.  33L 

Corporations  created  by  different  states  may 
not  consolidate,  unless  the  power  to  do  so  is 
expressly  conferred  by  their  charter,  or  by 
some  atatute.— Id. 

CORROBORATION. 

See  Criminal  Law,  {§  607,  611;  Witnessea,  | 
414. 

COSTS. 

See  Assignments  tor  Benefit  of  Creditors,  J 
260;    Mandamus,    {   190;     Partition,    H   65,- 
114;   Taxation,  {  650. 

I.  MATTTRE,  OBOmnDB,  AJfD  EXTEHT 
OF  BJtOHT  IN  GENEBAI.. 

{ 32  (Mo.  App.)  Any  costs  made  by  de- 
fendant outside  of  a  certain  issue  held  prop- 
erly taxable  to  defendant  in  an  action,  where 
neither  party  was  awarded  affirmative  relief. — 
Stephenson  t.  Joplin  State  Bank,  141  &  W. 
691. 

VX.  TAXATION. 

(214  (Mo.  App.)  Any  error  in  taxing 
costs  may  be  remedied  by  motion  to  retax.— 
Stephenson  t.  Joplin  State  Book.  141  S.  W. 
69L 

VH.  ON  AFFEAIi  OB  EBBOB.  AND 

ON  NEW  TBIAIi  OB  MOTION 

THEBEFOB. 

1231  (Ey.)  Under  Civ.  Code  Prac.  |  727, 
MM,  that  a  circuit  court,  on  appeal  from  a  jus- 
tice's judgment,  did  not  abuse  its  discretion  in 
refusing  to  allow  defendant  costs,  though  the 
recovery  was  reduced.— Boggs  v.  Turner,  141 
a  W.  420. 

1 23 1   (Tex.Civ.App.)  Costs  will  not  be  tax-' 
ed  against  appellee  on  reformation  of  the  judg- 
ment by  reducing  the  amount,  if  the  error  In 
computation  was  not  drawn  to  the  trial  court's 
attention.— Goldman  v.  Broyles,  141  S.  W.  283. 

1 244  (MoJlpp.l  Judgment  affirming  an  or- 
der for  new  trial  for  insufficiency  of  the  evi- 
dence to  make  a  case  held  by  its  provision  aa 
to  costs  not  to  cover  and  include  costs  in  the 
trial  court— Sperry  v.  Hurd,  141  a  W.  469. 

CO-TENANCY. 

See  Tenancy  in  Common. 


See   Municipal 
339,  671. 
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COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Assignments;  Banks  and  Bonking,  |  165; 
Colleges  and  Universities;  Limitation  of  Ac- 
tions, I  155;  Principal  and  Surety,  i  149; 
Schools  and  School  Districts,  U  114,  142; 
Taxation,  S  549. 

rv.  FISCAI.    MAHAOEMENT.    PUBLIO 

DEBT,   BECUBTTIES,  AITO 

TAXATION. 

i  149  (Tex.Civ.App.)  Award  of  a  contract  to 
paint  a  county  jail  held  unenforceable  for  want 
of  available  funds  for  payment.— Bray  v.  Har- 
ris County,  141  S.  W.  174. 

f  190  (Tex.  Cr.  App.)  The  term  of  the 
commissioners*  court  created  by  the  act  of 
1879  (ReT.  St  1895,  art.  6120)  held  a  regular 
term,  so  that  a  county  tax  could  be  levied 
thereat  under  the  act  of  1870  (Rev.  St.  1895, 
nrt.  1540),  in  view  of  article  1552.— Staten  v. 
State,  141  S.  W.  525. 

COUNTY  COURTS. 

See  Courts,  f  121. 

COURT  OF  APPEALS. 

See  Coiirts,  »  91,  207,  223,  231. 

COURTS. 

See  Abatement  and  Revival;  Amicus  Curiie; 
Appeal  and  Krror;  Certiorari,  H  21,  23:  Con- 
stitutional liBW,  S  70;  Contempt;  Counties, 
i  190:  Criminal  Law,  |  lOSl;  Evidence,  « 
40;  Intoxicating  Liquors,  I  273;  Judicial 
Sales;  Jury;  Justices  of  the  I'eace;  Mu- 
nicipal Corporations,  §  402;  Prohibition;  Re- 
moval of  Canaes;  Replevin,  {  54;  Taxation, 
I  689. 

I.  NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  OENERAI.. 

S  I  (Tex.  Civ.  App.)  The  test  of  jurisdic- 
tion is  whether  the  court  has  power  to  enter 
upon  the  inquiry,  and  not  whether  its  deter- 
mination is  correct— Gulf,  T.  &  W.  Ry.  Co.  v. 
Lunn,  141  S.  W.  538. 

{  17  (Tex.  Civ.  App.)  Jurisdiction  of  the 
subject-matter  is  the  power  to  hear  and  de- 
termine cases  of  the  general  class  to  which  the 
particular  proceedings  belong.— Gulf,  T.  &  W. 
Ry.  Co.  V.  Lunn,  141  S.  W.  538. 

f  32  (Ky.)  The  circuit  court  is  a  court  of 
general  jurisdiction,  and,  when  calling  a  spe- 
cial term  as  authorized  by  Ky.  St.  g  964  (Rus- 
sell's St.  g  2811),  its  record  need  not  show  the 
facts  necessary  for  the  exercise  of  its  power. 
—Banks  v.  Commonwealth,  141  S.  W.  380. 

§  36  (Mo.)  The  exercise  of  jurisdiction  in 
garnishment  is  the  exercise  of  statutory  juris- 
diction, and  it  is  not  supported  by  the  pre- 
sumption attending  the  acts  of  courts  of  gen- 
eral jurisdiction.— Norman  v.  Pennsylvania  Fire 
Ins.  Co.,  141  S.  W.  618;  Same  v.  Connecticut 
Fire  Ins.  Co.,  Id.  620. 

i  37  (Mo.)  Defendant,  by  entering  a  second 
trial  in  the  circuit  court  after  judgment  for 
plaintiff  and  appealed  by  defendant  to  the  Cir- 
cuit Court  of  Appeals,  did  not  waive  the  cir- 
cuit court's  want  of  jurisdiction  in  the  second 
trial.- Findley  v.  United  Rys.  Co.  of  St.  Louis, 
141  S.  W.  866. 


n.  ESTABUtlHmBNT.  ORGANIZA- 
TION. AND  PROCEDURE  IN 
OENERAI.. 

(B)  Terms,  Vaeatloae.  PUuse  a>d  Time  of 

HoldiKK  Court,  CoortlioiMea,   mjtd 

AceommodatloKS. 

1 64  (Ey.)  Const,  i  131,  held  not  to  prohibit 
special  terms  of  the  circuit  court,  so  thtit  the 
Legislature  could  provide  for  special  terms  as 
is  done  by  Ky.  St.  §  964  (Russell's  St.  I  2811.) 
—Banks  v.  Commonwealth,  141  S.  W.  380. 

§64  (Mo.)  While  in  the  absence  of  an; 
showing  the  presumption  is  that  a  term  of  a 
probate  court  was  lawfully  and  properly  held 
yet  no  such  presumption  can  exist  where'  the 
record  shows  that  the  court  met  pursuant  to 
order  in  vacation.— Carter  v.  Carter,  141  S.  W. 
873. 

i  69  (Mo.)  A  petition  of  a  curatrix  for  an 
order  of  sale  of  lands  held  to  estop  neither 
her  nor  her  ward  from  asserting  that  no 
court  was  in  session  at  the  time.— Carter  v. 
Carter,  141  S.  W.  873. 

Rev.  St.  1909,  |  4060,  construed  to  require 
some  previous  action  during  term  on  the  part 
of  a  judge  of  probate  to  make  valid  his  act  in 
vacation  of  calling  a  term  of  court — ^Id. 

(D)  Rnlea      of      Decision,      AdJndleatloBS, 
Optutona,  and  Reeorda. 

{87  (Mo.)  It  is  a  commendable  rule  for 
courts  not  to  decide,  in  a  given  case,  what 
need  not  be  determined  for  its  decision;  such 
rule  tending  to  exclude  obiter.— West  ▼.  Spen- 
cer, 141  S.  W.  58C. 

{91  (Tex.Clv.App.)  Former  judgment  of  the 
Court  of  Civil  Appeals  with  reference  to  the 
location  of  a  tract  of  land  held  conclusive  of  the 
same  question  decided  in  that  case  as  against 
those  claiming  under  one  of  the  parties  thereto 
in  a  subsequent  proceeding. — Noland  v.  Weems, 
141  S.  W.  1031. 

{ 92  (Tex.)  A  decision  on  a  question,  not 
necessarily  presented  by  the  case,  wlU  not  be 
treated  as  a  binding  authority,  but  merely  as 
persuasive.— Wiener  v.  Zwieb,  141  S.  W.  771. 

{93  (Tenn.)  When  statutes  have  long  been 
treated  by  the  courts  as  constitutional,  and 
important  rights  have  been  based  thereon,  the 
courts  may  thereafter  refuse  to  consider  their 
constitutionality. — Home  Telephone  Co.  v.  Peo- 
ple's Telephone  &  Telegraph  Co.,  141  S.  W. 
845. 

{  100  (Mo.)  A.  decision  of  the  Supreme 
Court  as  to  the  jurisdiction  of  the  Springfield 
Court  of  Appeals  in  cases  appealed  from  the 
St.  Louis  circuit  court  held  not  to  apply  to 
make  a  mandate  of  the  Springfield  Court  of 
Appeals,  remanding  a  case  to  the  St  Lonls 
circuit  court,  legal  so  as  to  reinvest  that 
court  with  jurisdiction,  in  view  of  a  subse- 
quent decision  of  the  Supreme  (>>nrt  to  the 
contrary.— Findley  v.  United  Rys.  Co.  of  St. 
Louis,  141  S.  W.  866. 

(116  (Mo.)  Judicial  proceedings  held  sub- 
ject to  amendment  at  the  term  at  which  they 
are  had.— State  ex  rel.  Marrs  v.  WesselL  141 
S.  W.  883. 

m.   COURTS  OF  OENERAI.  ORI6- 
INAX.  JURISDICTION. 

(A)  Oronnds    of    Jnrladlctiom    in    General. 

I  121  (Tex. Civ. App.)  The  county  court  is 
without  jurisdiction  of  an  action  for  a  money 
judgment  for  less  than  $100,  unless  the  amonnt 
18  secured  on  property  worth  more  than  ^200. 
—Thompson  v.  Perryman,  141  S.  W.  184. 

{121  (Tex.Clv.App.)  A  petition  held  to  state 
a  cause  of- action  within  the  jurisdiction  of  the 
county  court. — Cooper  Grocery  Co.  v.  Gaddy, 

141  S.  W.  825. 
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i  122  (Tex.Civ.App.)  A  petition  in  the  county 
court  held  not  to  state  a  cause  of  action  within 
the  jurisdiction  of  the  court— Thompson  v. 
Ferryman,  141  S.  W.  184. 

An  amended  petition  in  the  county  court  held 
to  render  ineffective  allegations  of  the  original 
petition  showing  a  lien  within  the  jurisdiction 
of  the  court— Id. 

i  122  (Tex.Civ.App.)  The  district  court  7ieW 
to  acquire  jurisdiction  of  an  action  in  view  of 
an  allegation  of  the  amended  petition. — Mecca 
Fire  Ins.  Co.  t.  Blohopolo,  141  S.  W.  358. 

IV.  COURTS   OF  Z.IMnED   OK  INFE- 

BIOR  JURISDICTION; 

I  183  (Tex.CiT.App.)  The  county  court  held 
without  power  to  issue  injunctions  beyond  the 
limits  of  its  jurisdiction,  as  defined  by  the  sub- 
ject-matter or  amount  in  controversy.— Young 
v.  Dudney,  141  S.  W.  116. 

V.  COURTS  OF  PROBATE  JURISDIC- 

TION. 

{202  (Tex.CaT.App.)  The  probate  courts 
held  courts  of  general  jurisdiction  within  the 
scope  of  the  powers  conferred  by  the  statutes. 
—Moss  v.  Slack,  141  S.  W.  1063. 

VI.  COURTS   OF  A7PEI.I.ATE  JURIS- 

DICTION. 
(A)  Oronada    of   JoriaMeUOB    la    General. 

1 207  (Tex.)  The  Supreme  Court  may  by 
mandamus  compel  the  clerk  of  the  Court  of 
Civil  Appeals  to  file  a  petition  for  writ  of  er- 
ror presented  to  him,  which  he  should  have 
filed  under  the  law.— Roth  v.  Murray,  141  S. 
W.  515. 

{207  (Tex.CiT.App.)  In  a  stated  case  held 
that  under  Bev.  St.  1895,  art  997,  the  Appel- 
late Court  properly  issued  an  injunction  re- 
straining defendant  from  enforcing  the  judg- 
ment of  the  county  court- Houston,  B.  &  T. 
Ry.  Co.  v.  Homberger,  141  S.  W.  311. 

Under  ReT,  St  1895,  art  997,  Courts  of 
Civil  Appeals  having  no  original  jurisdiction, 
may  not  issue  an  injunction  unless  necessary 
to  enforce  the  appellate  jurisdiction  of  the 
court — Id. 

(B)  Covrta  of  Partlenlar  Statea. 

{223  (Ky.)  Under  £}-.  St  {  950  (Russell's 
St  {  2784),  the  Court  of  Appeals  held  without 
jurisdiction  of  an  appeal  from  a  money  judg- 
ment on  account  of  insufficiency  of  the  amount 
involved.— Mock  v.  Board  of  Education  of  Nel- 
son County,  141  S.  W.  38. 

{223  (E:y.)  A  plaintiff  held  not  entitled  by 
merely  asserting  that  be  has  been  damaged  in 
excess  of  $200  to  confer  jurisdiction  on  the 
Court  of  Appeals  within  Ky.  St  |  050  (Rus- 
sell's St  {  2784).— Carnaban  v.  Chesapeake  & 
O.  By.  Co.,  141  S.  W.  49. 

(231  (Mo.)  A  school  district  held  not  a  po- 
litical subdivision  of  the  state  within  Coui^t. 
art  6,  {  12,  and  an  appeal  from  a  judgment  in 
quo  warranto  by  a  school  district  must  be  tak- 
en to  the  Court  of  Appeals.— State  ex  rel. 
School  Dist  No.  4  v.  School  Dist  No.  3,  141 
S.  W.  1111. 

{231  (Mo.App.)  After  an  appeal  had  been 
taken  to  the  Supreme  Court  from  a  decree  con- 
struing a  will,  a  subsequent  order  allowing  fees 
to  the  attorneys  for  the  heirs,  payable  out  of 
the  estate,  held  a  part  of  the  original  judgment, 
and  an  appeal  therefrom  must  also  be  taken  to 
the  Supreme  Court. — Sandusky  v.  Routt,  141 
S.  W.  11. 

{ 247  (Tex.)  Under  Bev.  St.  1895,  art  9il, 
snbd.  S.  a  petition  for  writ  of  error  held  to  give 


the  Supreme  Court  jurisdiction  with  power  to 
enter  such  judgment  as  the  Court  of  Civil  Ap- 
peals should  have  entered. — McCord  v.  Sprink- 
el,  141  S.  W.  945. 

Vn.  UNITED   STATES  COURTS. 

(A)  Jvrladletloa   and   PoTrera   in   General. 

{255  (Tex.CiT.App.)  The  fedeml  courts  are 
entitled  to  jurisdiction  only  when  the  facts  nec- 
essary to  confer  such  jurisdiction  appear  with 
reasonable  clearness  and  certainty. — Pecos  &  N. 
T.  Ry.  Co.  T.  Bosenbloom,  141  S.  W.  175. 

(B)  Jnrladtction    Dependent   on    Natnre    of 

Snbjeet-Matter. 

{289  (Tex.Civ.App.)  The  federal  courts  held 
not  to  have  jurisdiction  of  an  action  for  a  rail- 
road employe's  death  under  the  federal  employ- 
er's liability  act  where  the  employes  whose 
negligence  caused  his  death  were  not  engat;ed 
in  interstate  commerce. — Pecos  &  N.  T.  Ry. 
Co.  T.  Bosenbloom,  141  S.  W.  175. 

A  railroad  employ^  held  not  engaged  in  any 
service  in  connection  with  interstate  commerce 
when  killed  so  as  to  give  the  federal  courts 
jurisdiction  of  an  action  for  his  death  under  the 
federal  employer's  liability  act— Id. 

COVENANTS. 

See  Appeal  and  Error,  {  1010;  Corporations,  | 
578;  Injunction,  |{  21,  22,  62;  Landlord  and 
Tenant,  {  280;  Limitation  of  Actions,  {  47; 
Vendor  and  Purchaser,  {  230. 

X.  REQUISITES  AND  VAXJDITT. 

(A)  Expreaa  Covenaata. 

{  I  (Mo.App.)  Building  restrictions  contain- 
ed in  a  deed  held  not  void  for  uncertainty. — 
Compton  Hill  Improvement  Co.  v.  Strauch,  141 
S.  W.  1159;   Same  v.  Garvey,  Id.  1163. 

Restrictive  building  covenants  held  not  void 
or  contrary  to  public  policy. — Id. 

(B)  Implied  CoTeaaata. 

{  17  (.\.rk.)  Conveyance  of  land  described 
by  metes  and  bounds,  without  the  exact  num- 
ber of  acres  mentioned,  held  not  to  impliedly 
warrant  the  quantity  sold. — Brown  v.  Le  May, 
141  S.  W.  769. 

II.  CONSTRUCTION  AND   OPERA- 

TION. 

(D)  CoTenaata    Rnnalns    tvltli    tke    Laad. 

{72  (Mo.App.)  A  few  sporadic  instances  of 
the  violation  of  restrictive  building  covenants 
held  not  conclusive  evidence  of  an  abandonment 
of  the  restrictions.— Compton  Hill  Improve- 
ment Co.  V.  Strauch,  141  S.  W.  1159;  Same 
V.  Garvey,  Id.  1163. 

III.  PERFORMANCE   OB  BREACH. 

{94  (Mo.App.)  A  covenant  of  seisin  held 
broken  when  made  where  covenantor  had  not 
title,  and  covenantee  never  took  possession. — 
Falk  V.  Organ,  141  S.  W.  1. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Witnesses,  {{  318-414. 

CREDITORS. 

See  Accord  and  Satisfaction;  Assignments  for 
Benefit  of  Creditors;  Bankruptcy:  Banks 
and  Banking,  §{  47,  80;    Contracts,   (  187. 
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CRIMINAL  CONVERSATION. 

See  Husband  and  Wife,  If  342-350;  Witness- 
es, {  58. 

CRIMINAL  LAW. 

See  Adultery;  Arrest;  Assault  and  Battery,  || 
54-96;  Bail;  Bi^my;  Burglary;  Conspira- 
cy; Contempt;  Disorderly  House;  False  Pre- 
tenses; Forgery;  Gaming;  Grand  Jury;  High- 
ways, i  163;  Homicide;  Husband  and  Wife, 
a  107,  108;  Incest;  Indictment  and  Infor- 
mation; Infants,  {  69;  Intoxicating  Liquors; 
Larceny;  Lotteries;  Malicious  Prosecution,  i 
35;  Bape;  Seduction;  Threats;  Witnesses,  Si 
191-414.    • 

X.   NATUBB  AKD  EIXMEHT8  OF 

CRXICE  AVD  DETEirSES  IN 

OENERAIi. 

1 31  (Tez.Cr.App.)  That  third  persons  have 
also  violated  the  law  is  no  excuse  for  accused's 
violation.— Hickman  v.  State,  141  S.  W.  973. 

{32  (Tex.Cr»^pp.)  Under  Pen.  Code  1895, 
arts.  46,  47,  accused's  insistence  that  he  did 
not  know  that  the  acts  he  purposely  committed 
constituted  an  offense  held  not  to  show  an  ex- 
cuse.—Hickman  y.  State,  141  8.  W.  973. 

H.   OAPAOITT  TO  COMMIT  AlfD  KB- 
8PONSIBIUTT  FOB  OBIME. 

1 48  (Ky.)  Insanity  to  constitute  a  defense 
for  crime  must  result  from  mental  unsound- 
ness.—Banks  r.  Commonwealth,  141  S.  W.  380. 

m.  PARTIES  TO  OFFENSES. 

159  (Tex.Cr.App.)  Mere  personal  presence 
will  not  constitute  one  a  principal  in  an  of- 
fense.—Campbell  y.  State,  141  S.  W.  232. 

VXI.   FORMER  JEOPABDT. 

I  ISO  (Tex.Gr.App.)  One  accused  of  bigamy 
held  not  to  have  oeen  in  former  jeopardy.— 
MorriUe  ▼.  State,  141  S.  W.  102. 

I  196  (Ark.)  To  sustain  a  plea  of  former 
conviction,  hild,  the  two  offenses  must  be 
shown  to  be  identical.— Johnson  v.  State,  141 
S.  W.  493. 

I  197  (Ark.)  A  former  conviction  is  a  bar  to 
a  subsequent  indictment  for  any  offense  of 
which  accused  might  have  been  convicted  under 
the  indictment  and  evidence  in  the  first  case. — 
Jacobs  V.  State,  141  S.  W.  489. 

Under  Kirby's  Dig.  I  1732,  a  conviction  for 
maintaining  a  gaming  device  called  "Klondike" 
JUld  not  a  bar  to  subsequent  convictions  for 
setting  up  other  named  devices. — Id. 

i  202  (Ark.)  A  former  conviction  under  'Eis- 
bft  Dig.  S  1789,  of  gaming,  held  not  to  bar  a 
subsequent  indictment,  under  section  1732,  for 
exhibiting  a  gambling  device. — Johnson  v.  State, 
141  S.  W.  493. 

X.  EVIDENCE. 

(A)  Jndlelal     ITotlce,     Preanmptlona,     «Bd 
Burden   of   Proof. 

1304  (Tex.  Cr.  App.)  The  court  on  ap- 
peal does  not  judicially  know  in  what  territory 
the  local  option  law  has  been  adopted. — Dor- 
man  V.  State,  141  S.  W.  526. 

S3I5  (Tex.Cr.App.)  Laws  of  another  state 
shown  to  have  been  in  force  at  a  certain  time 
presumed  to  continue  in  force,  where  there 
was  no  question  as  to  their  repeal. — Walker  v. 
State,  141  S.  W.  243. 

S  335  (Ark.)  The  burden  of  proof  is  upon 
accused  under  a  plea  of  former  conviction  to 
show  that  the- offense  charged  in  the  present 
indictment  was  the  same  as  that  of  which  he 


had  been  previously  convicted.— Jacob*  t.  State, 
141  S.  W.  489. 

(B)  Fmota  la  Issue  ajtd  Kelevaat  to  IsaacSi 
And  Res  Geatap. 

1 338  (Mo.)  On  a  trial  for  murder  of  a  teach- 
er by  a  patron  of  the  school,  evidence  of  the 
whipping  of  accused's  child  by  the  teacher  on 
the  moimng  of  the  killing  AeM  properly  exclud- 
ed.—State  V.  Heath,  141  a  W.  26. 

§  338  (Tex.Cr.App.)  A  letter  written  by  ac- 
cused's mother  was  properly  excluded,  whea 
it  did  not  bear  on  any  issue  in  the  case.— 
CampbeU  v.  State,  141  S.  W.  232. 

S35I  (Tex.Cr.App.)  A  witness  for  the  state 
held  properly  permitted  to  testify  that  defend- 
ant stated  to  him  that  if  he  had  testified  as 
defendant  wanted  him  to  he  would  be  $25  bet- 
ter off.— Grimes  v.  State,  141  S.  W.  261. 

1361  (T«x.Cr.App.)  Where  the  state  intro- 
duces evidence  showing  the  flight  of  the  defend- 
ant, evidence  is  admissible  on  the  part  of  de- 
fendant to  explain  such  flight. — Ballenger  v. 
State,  141  S.  W.  91. 

S  366  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault, remarks  by  the  assaulted  party  held  not 
admissible  in  evidence. — Porterfield  v.  State. 
141  S.  W.  968. 

(O)  Other  OSemaeat  and  Charaeter  of  Ae> 
enaed. 

{  360  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault to  rape,  evidence  of  prior  attempte  held 
inadmissible.— Grimes  v.  State,  141  S.  W.  261. 

g  372  (Mo.)  On  a  trial  for  fraudulent  regis- 
tration, evidence  of  other  offenses  held  admia- 
sible.— State  v.  Weisman,  141  S.  W.  110& 

fi  372  (Mo.App.)  In  a  prosecution  for  an  ille- 
al  sale  of  intoxicating  liquors,  certain  evidence 
eld  admissible.— State  t.  Stamper,  141  8.  W. 
482. 

(D)  Materiality  and   Competeaer  ia  CteB« 

ernl. 

{396  (Tex.Cr.App.)  The  introduction  of  im- 

Jiroper  testimony,  whether  with  or  without  ob- 
ecaon  by  the  accused,  does  not  authorise  the 
state  to  introduce,  over  axMmsed's  objection,  im- 
proper testimony  of  the  same  nature. — ZSmmer 
V.  State,  141  8.  W.  781. 

(E)  Beat  and  SeoondarT-   and  Deaaonstrai- 

tlve  Hvldenee. 

{404  (Tex.Cr.App.)  A  certain  pipe  which 
was  used  by  deceased  held  sufficiently  identified 
in  evidence  and  hence  accused's  counsel  had  the 
right  to  refer  to  the  pipe  in  his  ^vument  to 
the  jury.— Zimmer  v.  State,  141  S.  W.  781. 

(BO  Admiaaioaa,    Deelaratloas,   and   He«f 
aar. 

(417  (Tex.Gr.App.)  Evidence  ftetd  admisd- 

ble  against  one  accused  of  burglary. — ^Wright  t. 
State,  141  S.  W.  228. 

(O)  Aeta  and  Deelarationa  of  Coaaptaatosn 
and  Codefendanta. 

$423  (Mo.)  Where  persons  formed  a  con- 
spiracy to  commit  the  crime  of  false  registra- 
tion, evidence  of  acta  of  meml>ers  of  the  con- 
si>iracy  held  admissible  against  one  charged 
with  procuring  another  member  of  the  conspir- 
acy to  register  in  a  precinct  in  which  he  did 
not  reside.- State  t.  Weisman,  141  &  W.  1108. 

(H)  Doenmentarr  Bvidenee  and  Bzslnatoa 
of  Parol   Bvidenee  Thereby. 

{420  (Ark.)  Under  Kirby's  Dig.  |  2232,  Ib 
a  trial  for  murdering  an  officer  while  he  at- 
tempted to  arrest  accused,  the  warrant  keU  ad- 
missible in  evidence  though  stating  the  nante 
of  one  other  than  accused. — Coata  v.  State,  141 
S.  W.  197. 
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1 430  (Tex.Cr.App.)  In  a  prosecntion  tor  big- 
am;  held  that  records  of  another  state  not 
proven  as  an  examined  copy,  or  as  required 
by  Rev.  St.  U.  S.  i§  906,  906  (U.  S.  Comp.  St 
1901,  p.  677),  were  inadmissible.— Walker  t. 
State,  141  S.  W.  243. 

{433  (Tez.Cr.App.)  A  letter  held  properly 
admitted  in  evidence  against  one  accused  of 
rape.— Campbell  v.  State,  141  S.  W.  232. 

1441  (Tex.Cr.App.)  Where  an  original  mar- 
.  riage  license  was  introdnced  in  evidence,  in  a 
prosecution  for  bigamy,  it  was  not  necessary 
to  file  it  with  the  papers  and  give  notice  there- 
of before  its  admission  in  evidence. — ^Walker  t. 
State,  141  S.  W.  243. 

(D  OptBlOB  Brldenee. 

1452  (Tez.Cr.App.)  In  a  prosecution  for 
'  theft,  a  witness .  may  not  compare  tracks  ob- 
•erved  a  week  after  the  observation  and  mea- 
surement of  other  tracks,  and  give  bis  opinion 
that  they  were  the  same.— BaUenger  v.  State, 
141  a  W.  91. 

1452  (Tez.Cr.App.)  Nonexpert  witnesses 
held  properly  permitted  to  give  an  opinion  as 
to  accused's  sanity,  based  on  their  relations 
with  him.-Jordan  v.  State,  141  8.  W.  786. 

1456  (Ky.)  A  nonexpert  witness  hOd  prop- 
erly permitted  to  testify  that  in  his  opinion  ac- 
cused relying  on  the  defense  of  insanity,  and 
showing  that  he  was  a  paranoiac,  was  sane, 
and  understood  right  from  wrong. — Banks  t. 
Commonwealth,  141  S.  W.  380. 

The  opinion  of  a  nonexpert  witness  as  to  the 
mental  soundness  of  accused,  relying  on  the 
defense  of  insanity,  held  not  confined  to  the 
condition  of  mind  of  accused  at  the  moment  of 
the  commission  of  the  crime  charged. — Id. 

(J)  TestimomT  of  Acoomplteea  and   Code- 
(eadanta. 

i  507  (Tez.CrJlpp.)  In  »  prosecution  for  ad- 
ultery, the  testimony  of  the  female  must  be 
corroborated,  for  she  is  an  accomplice.— Wal- 
lace T.  State,  141  S.  W.  96. 

{5071/2  (Tez.Cr.App.)  SMdence  in  a  prose- 
cution for  killing  an  infant  child  after  its  birth 
held  not  to  show  tliat  the  mother  was  an  ac- 
complice.—Jones  V.  State,  141  a  W.  9SS. 

{ 51 1  (Tex.CrApp.)  In  a  prosecution  for 
adultery,  corroboration  of  the  female  as  to  one 
act  of  intercourse  will  not  warrant  a  convic- 
tion on  her  testimony.— WaUaoe  t.  State,  141 
a  W.  95. 

(K)  Oonfcaslonst 

1 517  (Tex.Cr.App.)  A  statement,  made  by 
one  accused  of  burglary,  held  properly  admit- 
ted, as  his  confession,  over  objectiona  made. — 
■Wright  T.  State,  141  8.  W.  228.  . 

1517  (Tex.CrJLpp.)  A  confession  held  prop- 
erly admitted  in  evidence  in  a  rape  trial.— 
CampbeU  v.  State,  141  S.  W.  232. 

1 531  (Tex.Cr.App.)  Rule  relating  to  proof 
of  voluntary  character  of  confessions,  etc., 
stated.— Campbell  v.  State,  141  a  W.  232. 

(Ij)  Bvldemee  at  Prellmlnarr  Bzaialnatloa 
or  at  Former  Trial. 

1 539  (Tex.Cr.App.)  Accused's  testimony  be- 
fore the  examining  magistrate  is  admissible 
against  him  on  his  subsequent  trial. — ^Pressley 
V.  State,  141  a  W.  215. 

A  written  sworn  statement  made  by  accused 
at  his  examining  trial  held  admissible  at  bis 
trial,  irrespective  of  whether  it  was  admissible 
as  a  "statement"  given  under  the  statute. — Id. 

ax  TIME    OF    TRIAI.    AND    CONTIN- 

ITAIfCE. 

i  595  (Tex.Cr.App.)  In  a  prosecution  for  af- 
Kravated   assault,  the  testimony  of  a  certain 


wittaess  hM  material,  and  hence  accused,  hav- 
ing exercised  due  diligence,  was  entitled  to  a 
continuance  because  of  her  absence.— Wilman 
V.  State,  141  a  W.  UO. 

I  595  (Tex.Cr.App.)  Testimony  of  an  absent 
witness  which,  as  stated  in  an  application  for  a 
continuance,  meeta  the  state's  case  at  its 
strongest  pointa  and  is  in  direct  conflict  with 
it,  is  material— Davis  v.  State,  141  S.  W.  264. 

Where  the  incriminating  evidence  in  a  pros- 
ecution for  burglary  was  weak  and  circumstan- 
tial, held,  on  the  showing  made  by  defendant's 
application  for  a  continuance  on  the  ground  of 
the  absence  of  witnesses,  that  a  continuance 
should  have  been  granted. — Id. 

{  596  (Tex.Cr.App.)  Upon  accused's  first  ap- 
pbcation  for  a  continuance,  the  rule  with  re- 
gard to  cumulative  evidence  does  not  apply. — 
Wilman  v.  State,  141  S.  W,  110. 

§596  (Tex.Cr.App.)  A  continuance  will  not 
be  granted  to  obtain  impeaching  testimony.— 
Fifer  v.  State,  141  S.  W.  980. 

1 598  (Tex.CrApp.)  In  a  stated  case,  held, 
that  accused  had  shown  sufficient  diligence  to 
be  entitled  to  a  continuance  on  the  ground  of 
the  absence  of  a  material  witness. — Wilman  t. 
State,  141  a  W.  110. 

{ 598  (Tex.Cr.App.)  On  motion  for  eontino- 
ance  for  an  absent  witness,  held,  that  the  de- 
fendant's diligence  was  insufficient.— Perry  v. 
State,  141  aw.  209. 

i  598  (Tex.Cr.App.)  Denial  of  a  first  appli- 
cation for  a  continuance  for  absence  of  wit- 
nesses held  erroneous  on  the  showing  made. — 
Boydston  t.  State,  141  S.  W.  949. 

g  603  (Tex.Cr.App.)  Motion  for  a  continuance 
in  a  trial  for  murder  held  insufficient  to  show 
any  ground  for  continuance.— Luster  ▼.  State, 
141  S.  W.  209. 

1603  (Tex.Cr.App.)  Application  for  continu- 
ance on  the  ground  of  absence  of  a  witness 
held  insufficient— Perry  v.  State,  141  S.  W. 
209. 

t  608  (Tex.Gr.App.)  On  a  hearing  on  an  ap- 
plication for  a  continuance,  on  the  ground  of 
absence  of  witnesses,  the  amdavit  or  statement 
of  the  absent  witness  as  to  the  truth  of  the  al- 
legations in  the  application  for  a  continuance, 
respecting  the  testimoi^  he  would  give,  may  be 
consider^- Davis  v.  State,  141  a  W.  264. 

XTT.  TBIAIk 

(A)  Prellotlnarr  Prooeodlasa. 

I  627  (Tex.Cr.App.)  Under  Bill  of  Rights,  I 
10.  Code  Cr.  Proc  1895,  arts,  540. 641, 507, 038, 
held,  that  a  motion  to  quash  an  indictment  for 
failure  to  serve  a  certified  copy  upon  the  de- 
fendant was  properly  denied. — ^Luster  v.  State, 
141  S.  W.  209. 

§628  (Tex.CrJlpp.)  Code  Cr.  Proc.  1896,  art 
432,  held  directory,  and  that  the  failure  to  in- 
dorse the  names  of  witnesses  on  an  indictment 
and  furnish  accused  with  a  copy  of  them  was 
not  reversible  error.— Luster  t.  State,  141  S. 
W.  200. 

1631  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1895,  arts.  653,  6M,  held,  that  there  was  no  el^ 
ror  in  not  quashing  a  special  venire  in  a  capi- 
tal case,  on  the  ground  that  proper  service 
thereof  had  not  been  made  upon  the  defend- 
ant—Luster V,  State,  141  S.  W.  209. 

(C)  ReoepttOB  o<  Bvldence. 

(  665  (Ark.)  Excusing  a  witness  from  the 
rule  excluding  witnesses,  and  permitting  him 
to  sit  by  the  district  attorney  during  a  trial 
for  burglary,  held  no  abuse  of  the  lower  court's 
discretion.— Marshall  v.  State,  141  S.  W.  755. 
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S  673  (Ark.)  When  evidence  ia  admitted  for 
a  particular  purpose,  the  trial  court  should  by 
instruction  limit  its  consideration  to  such  pur- 
pose.—Rogers  V.  State,  141  S.  W.  4»1. 

{  683  (Tex.Or.App.)  In  a  prosecution  for  as- 
sault with  intent  to  tape,  it  was  proper  to  per- 
mit prosecutrix  to  testify  in  rebuttal  that  she 
told  tier  mother  the  first  time  she  saw  her  aft- 
er leaTins  the  house. — Grimes  t.  State,  141  S. 
W.261. 

$687  (Ey.)  In  8  prosecution  for  burglary 
of  a  railroad  depot,  held,  an  abuse  of  discre- 
tion to  refuse  to  reopen  the  case  to  permit  the 
introduction  of  witnesses  to  contradict  mate- 
rial testimony  of  the  principal  state's  witness. 
—Martin  v.  Commonwealth,  141  S.  W.  54. 

The  control  of  a  criminal  case  at  trial,  by 
reopening  it  after  it  is  closed,  rests  largely  in 
the  wise  discretion  of  the  trial  court,  exercised 
for  the  purpose  of  promoting  justice. — Id. 

f  687  (Tex.Gr.App.)  Refusal  to  reopen  the 
case  for  the  admission  of  testimony  while  the 
state's  attorney  was  making  his  closing  argu- 
ment held  not  an  abuse  of  the  discretion  con- 
ferred by  Code  Or.  Proc.  1895,  art.  698.— Bailey 
V.  State,  141  S.  W.  224. 

(D)  Objectiona    to    KTldence,    Motion*    to 
Strike   Out,  mnd  Exeeptlona. 

11695  (Tex.Gr.App.)  General  objections  that 
evidence  was  irrelevant  and  hearsay  cannot  be 
sustained  where  it  was  admissible  to  rebut  ac- 
cused's theory  of  the  case.— Zimmer  t.  State, 
141  S.  W.  781. 

(B>  ArvvmcBta    and    Condnet   of   Covnael. 

{699  (Tex.Cr.App.)  AVhere  the  defendant's 
counsel  declines  to  address  the  jury,  the  per- 
mission of  two  arguments  in  behalf  of  the  state 
held  not  reversible  error;  the  matter  being  in 
the  discretion  of  the  trial  court.— Walker  v. 
State,  141  S.  W.  243. 

{703  (Ark.)  It  was  not  prejudicial  error  for 
the  prosecuting  attorney  in  his  opening  state- 
ment to  exhibit  a  map  showing  the  surround- 
ings at  the  scene  of  the  homicide. — Coats'  v. 
State,  141  8.  W.  197. 

{706  (Tex.Cr.App.)  It  was  improper  for  a 
county  attorney  to  repeat  an  improper  question 
after  the  court  had  ruled  that  it  was  incompe- 
tent.—Grimes  V.  State,  141  S.  W.  201. 

{717  (Ark.)  An  argument  of  counsel  in  a 
homicide  case  as  to  the  burden  of  proof  held 
improper,  being  both  erroneous  in  law  and  in 
conflict  with  instructions.- Brock  t.  State,  141 
S.  W.  756. 

1718  (Ark.)  In  a  prosecution  for  homi- 
cide, an  argument  of  counsel  on  an  issue  not 
charged  nor  proved  held  error.— Brock  v.  State, 
141  S.  W.  7o6. 

{^720  (Tex.  Cr.  App.)  An  argument  of  the 
district  attorney  held  not  improper. — Owens  v. 
State,  141  S.  W.  530;   Fifer  v.  Same,  Id.  980. 

{720  (Tex.  Cr.  App.)  An  accused  is  enti- 
tled to  the  benefit  of  argument  by  his  counsel 
upon  any  and  all  of  the  facts  placed  before  the 
jury.— Zimmer  v.  State,  141  S.  W.  781. 

{721  (Tex.Cr.App.)  A  prosecuting  attor- 
ney's statement  to  the  jury  held  erroneous,  as 
reference  to  accused's  failure  to  testify. — WU- 
cek  V.  State,  141  S.  W.  88. 

{  723  (Mo.App.)  In  a  prosecution  for  an  ille- 
gal sale  of  intoxicating  liquors,  certain  argu- 
ment by  the  prosecuting  attorney  held  not  er- 
roneous.- State  v.  Stamper,  141  S.  W.  432. 

{  728  (Tex.Cr.App.)  Argument  of  county  at- 
torney denunciatory  of  accused  Acid  miscon- 
duct, requiring  a  reversal,  though  no  request 
to  charge  with  reference  thereto  was  made. — 
Grimes  v.  State.  141  S.  W.  201. 


{  730  (Tex.Cr.App.)  A  remark  of  the  district 
attorney  held  not  to  have  prejudiced  accused.— 
Roberts  v.  State,  141  S.  W.  235. 

{  730  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary, held,  that  a  remark  of  the  prosecuting  of- 
ficer relating  to  an  absent  witness,  after  de- 
fendant's motion  for  a  continuance  to  secure 
his  attendance  had  been  overruled,  was  preju- 
dicial.—Davis  T.  State,  141  S.  W.  264. 

(F)  Province   of   Court   and   Jnrx    In    OeB>  . 

rral. 

{731  (Tex.Cr.App.)  The  jury  are  the  judges 
of  the  issues  of  fact.— Davis  v.  State,  141  S.  W. 
204. 

{  741  (Tex.Cr.App.)  The  jurors  are  made  the 
judges  of  the  weieht  of  the  testimony. — Davis 
V.  State,  141  S.  W.  204. 

{741  (Tex.Cr.App.)  The  weight  of  testimony 
is  exclusively  for  the  jury. — Hernandez  ▼.  State. 
141  S.  W.  208. 

{741  (Tex.Cr.App.)  Unless  the  evidence 
shows  without  doubt,  that  the  witness  is  an  ac- 
complice, the  court  must  submit  that  quextion 
to  the  jury.— Jones  ▼.  State,  141  S.  W.  9Xi. 

{741  (Tex.Cr.App.)  In  determining  whether 
an  issue  favorable  to  accused  shall  be  sub- 
mitted, the  court  must  take  the  testimony  of 
accused  as  true.— Fifer  v.  State,  141  S.  W. 
989. 

{742  The  credibility  ot  the  witnesses  is  ex- 
clusively for  the  jury. 
—(Ark.)  Marshall  v.  State,  141  S.  W.  755; 

(Tex.  Cr.   App.)  Davis  v.   State,  141   S.  W. 
264;    Hernandez  v.  Same,  Id.  268. 

{742  (Tex.Cr.App.)  The  weight  of  the  testi- 
mony of  prosecutrix  held  tor  the  jury. — Bailey 
V.   State,  141  S.   W.  224. 

1744  (Mo.App.)  In  a  prosecution  for  an  ille- 
gal sale  of  intoxicating  liquors,  held  that. 
though  accused's  testimony  was  not  dire<-tly 
contradicted  nor  his  witnesses  impeached,  the 
credibility  of  such  witnesses  and  the  weight  of 
such  testimony  were  questions  for  the  jury. — 
!  State  V.  Stamper,  141  S.  W.  432. 

{{763,764  (Tex.CrJlpp.)  In  a  prosecution 
for  infanticide,  held  error  to  charge  that  the 
fact  that  the  child's  neck  was  broken,  as  al- 
leged in  the  indictment,  would  not  be  sufficient 
to  corroborate  the  testimony  of  ite  mother  as 
to  bow  it  was  killed.— Jones  t.  State,  141  S. 
W.  953. 

(G)  Neceaalty,    Reqnialtea.   and   SalBeleneT 

of  Inatrncttona. 

{  770  (Mo.)  In  ft  prosecution  for  crime,  er- 
ery  issuable  fact  essential  to  the  state's  case 
must  be  submitted  to  the  jury.— State  r.  Mc- 
Broom,  141  S.  W.  1120. 

{770  (Tex.Cr.App.)  In  a  prosecution  for  ag- 
gravated assault,  accused  held  entitled  to  a 
charge  upon  his  theory  of  the  case. — I'orterfield 
V.  State,  141  S.  W.  968. 

{772  (Tex.Cr.App.)  Defendant  in  a  criminal 
prosecution  held  entitled  to  a  distinct  and  af- 
firmative, and  not  merely  an  implied  or  nega- 
tive, presentation  of  the  issues  which  arise  up- 
on his  evidence.— Davis  v.  State,  141  S.  W.  SO. 

{  775  (Tex.Cr.App.)  Evidence  held  not  to  call 
for  a  charge  on  alibi. — Hernandez  v.  State,  141 
S.  W.  208. 

{  780  (Tex.Cr.App.)  Any  defects  in  a  charge 
of  the  accomplice  s  testimony  held  not  to  re- 
quire a  reversal  of  conviction  in  a  murder  case. 
—Jones  T.  State,  141  S.  W.  953. 

{ 782  (\io.)  It  is  not  error  to  refuse  tt> 
charge  that  the  testimony  of  witnesses  testi- 
fying by  depositions  must  be  considered  the 
same  as   if  such  witnesses  had  been   present 
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and  examined  in  open  coart — State  t.  Heath, 
141  8.  W.  26. 

{783  (Mo.)  On  a  trial  for  false  registration 
based  on  accused  procuring  a  third  person  to 
falsely  register,  a  cautionary  instruction  as  to 
the  effect  of  evidence  of  other  acts  of  false 
registrations  held  sufficiently  favorable  to  ac- 
<!U8ed.— State  v.  Weisman,  141  S.  W.  1108. 

1 783</2  (Mo.)  An  instruction  that  statements 
of  counsel  are  not  evidence  held  not  objection- 
able.-State  v.  Heath,  141  S.  W.  26. 

§784  (Tex.Cr.App.)  An  instruction  on  cir- 
cumstantial evidence  fteW  properly  refused  to 
■one  accused  of  burglary. — ^Wright  v.  State,  141 
S.  W.  228. 

f  796  (Tex.  Cr.  App.)  Under  an  indict- 
ment charging  in  separate  counts  the  offenses 
of  maiming  an  animal,  denounced  by  Pen.  Code 
1895,  arts.  786,  787,  an  instruction  held  er- 
roneous, as  authorizing  the  jury  to  find  accused 
guilty  nnder  one  article  and  imposing  the  pun- 
ishment prescribed  by  the  other. — Johnson  t. 
State,  141  S.  W.  624. 

i81l  (Tex.Cr.App.)  It  is  improper  for  the 
court  to  select  the  evidence  of  any  witness  and 
to  charge  on  it.— Allen  v.  State,  141  S.  W.  983. 

$81 4  (Tex.Cr.App.)  In  a  prosecution  for 
intimidation,  a  request  to  charge  lield  properly 
refused  as  inapplicable  to  the  evidence. — Diggs 
V.  State,  141  S.  W.  100. 

§815  (Mo.)  An  instruction  on  a  trial  for 
false  registration  Md  to  properly  confine  the 
attention  of  the  jury  to  the  question  of  the 
guilt  of  accused  of  the  specific  offense  charged. 
-State  V.  Weisman,  141  S.  W.  1108. 

§  822  (Mo.)  The  instructioiis  must  be  read 
and  construed  as  a  whole  to  determine  their 
correctness.— State  v.  Weisman,  141  S.  W. 
1108. 

(H)  Requests   for    Instmctlona. 

§824  (Tex.Cr.App.)  Under  Code  Cr.  Proc 
1895.  art.  723,  as  amended  by  Acts  2oth  Leg. 
c.  21,  failure  of  the  court  to  submit  issues 
raised  by  defendant's  evidence  is  not  reversible 
error  in  the  absence  of  special  request. — Davis 
V.  State,  141  S.  W.  03. 

i  824  (Tex.Cr.App.)  The  failure  to  charge  on 
accused's  theory  in  a  misdemeanor  case  held 
not  ground  for  reversal,  in  the  absence  of  any 
request,  or  any  exception  to  the  cliarge  given. — 
Treadwell  v.  State,  141  S.  W.  219. 

§  825  (Tex.Cr.App.)  In  a  prosecution  for  a 
misdemeanor,  failure  of  the  court  to  submit  an 
issue  as  specifically  as  possible  is  not  reversi- 
ble error,  in  the  absence  of  a  request  for  a 
more  specific  presentation. — Diggs  v.  State,  141 
S.  W.  100. 

§  825  (Tex.Gr.App.)  Failure  to  instruct  upon 
the  law  of  reasonable  doubt  as  to  each  issue 
submitted  held  not  reversible  error  in  the  ab- 
sence of  a  request  for  such  instruction. — Ham- 
ilton T.  State,  141  S.  W.  966. 

f  826  (Tex.Cr.App.)  An  instruction  curing  an 
omission  in  the  charge  should  be  given,  though 
not  requested  until  the  jury  are  ready  to  re- 
tire.—Campbell  V.  State,  141  S.  W.  232. 

§  829  It  is   not  error   to   refuse  a  requested 
charge  on  a  subject  fully  and  fairly  covered  by 
the  charge  given. 
—(Mo.)  State  v.  Hale,  141  S.  W.  1125 ; 

(Tex.  Cr.  App.)  Grimes  v.  State,  141  S.  W. 
261. 

§  829  (Mo.)  The  refusal  to  ^ve  a  cautionary 
i-harge  held  not  erroneous  in  view  of  the  charge 
given.— State  v.  Weisman,  141  S.  W.  1108. 


1830  (Tez.Cr.App.)  That  defendant's  re- 
c^uests  for  special  charges  are  not  in  every  par- 
ticular correct  does  nut  excuse  a  failure  to 
charge  on  matters  presented  by  defendant's 
evidence.— Davis  v.  State,  141  S.  W.  93. 

(J)    Cvstody,    COBdact,    and    Deliberations 
of  Jury. 

§854  (Tex.Cr.App.)  After  ten  jurors  had 
been  accepted,  it  was  error  to  permit  them  to 
separate,  without  placing  them  in  charge  of  an 
officer.— Wilcek  v.  State,  141  S.  W.  88. 

§  855  (Ark.)  It  was  not  misconduct  for  ju- 
rors to  hold  conversations  with  outside  per- 
sons, where  nothing  was  said  about  the  case.- 
Coats  V.  State,  141  S.  W.  197. 

§863  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1895,  arts.  733,  734,  trial  judge  held  under 
duty  to  charge  jury  in  answer  to  questions 
submitted.- Beck  v.  State,  141  S.  W.  111. 

(K)   Verdict. 

1890  (Tex.Cr.App.)  A  change  in  the  form 
of  the  verdict  made  by  the  court  before  it  was 
filed  and  in  the  presence  of  the  jury  held  not 
erroneous.- Fifer  v.  State,  141  8.  W.  989. 

XZH.   MOTIONS  FOB  NEW' TRIAL 
AND  XN  AltREST. 

§915  (Tez.Cr,App.)  Error  in  not  requiring 
accused  to  be  prosecuted  under  his  true  name, 
instead  of  under  that  and  an  alias,  cannot  be 
first  raised  on  motion  for  new  trial.— Jones  t. 
State,  141  S.  W.  953. 

§917  (Tex.Cr.App.)  Where  an  application  for 
a  continuance  is  overruled,  it  and  its  contents 
will  be  viewed  from  the  standpoint  of  the  facts 
as  introduced  before  the  jury,  when  raised  on 
motion  for  appeal.— Davis  v.  State,  141  S.  W. 
264. 

§918  (Tex.Cr.App.)  Variance  between  the 
name  of  the  foreman  of  the  jury,  as  drawn  and 
served  and  signed  to  the  verdict,  cannot  first  be 
raised  on  motion  for  new  trial.— Jones  v.  State, 
141  S.  W.  953. 

§919  (Tex.Cr.App.)  In  a  trial  for  murder, 
held,  that  there  was  no  error  in  refusing  to 
grant  a  new  trial  after  conviction  on  the 
ground  of  language  used  by  the  prosecuting  at- 
torney.—Calderon  V.  State,  141  S.  W.  251. 

§940  (Tex.Cr.App.)  Newly  discovered  evi- 
dence held  not  to  justify  a  new  trial  in  a  homi- 
cide case.— Fifer  v.  State,  141  S.  W.  089. 

§  954  (Tex.Cr.App.)  Ground  for  motion  for 
new  trial  held  too  general  to  be  considered. — 
Luster  v.  State,  141  S.  W.  209. 

§954  (Tez.CrApp.)  A  motion  for  new  trial 
on  the  ground  of  errors  in  instruction  held  too 
general.— Fifer  t.  State,  141  S.  W.  989. 

A  motion  for  new  trial  complaining  of  the  re- 
fusal of  instructions  should  state  some  reason 
or  fact  to  show  the  applicability  of  the  instruc- 
tions.—Id. 

§  957  (Tex.Cr.App.)  Jurors  cannot  impeach 
their  verdict  by  showing  that  they  misunder- 
stood an  instruction.— Hamilton  v.  State,  141 
S.  W.  966. 

§970  (Ark.)  Under  Kirby's  Dig.  §  2427, 
the  sole  ground  for  arrest  of  judgment  is  that 
the  facts  stated  in  the  indictment  did  not  con- 
stitute a  public  offense  within  the  jurisdiction 
of  the  court— Marshall  v.  State,  141  S.  W. 
755. 

XIV.   JUDGMENT,   SENTENCE,   AND 
FINAL   COMMITMENT. 

§993  (Tex.Cr.App.)  Alteration  of  a  judg- 
ment in  a  criminal  case  held  erroneous. — Zim- 
mer  v.  State.  141  S.  W.  781. 
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XV.  APPEAX.  AlfD  EBROB,  AND 
OERTIOBABI. 

(A)  Form    of    Reinedr>    Jnrlsdlctloiti    And 

RlKht  of  Rerlevr. 

1 1023  (Tex.Gr.App.)  The  matter  of  hearing 
aTg:Qments  on  a  motion  to  quash  an  indictment 
is  in  the  discretion  of  the  trial  court — Hickman 
T.  State,  141  S.  W.  973. 

(B)  Presentation  and  Reaerratton  la  I<o^r« 

er  Conrt  of  OronndB  of  RevieTr. 

{  1036  (Tex.Cr.App.)  Objections  to  evidence 
come  too  late  when  first  presented  by  motion 
for  new  trial.— Wright  v.  State,  141  S.  W.  228. 

f  1036  (Tex.  Gr.  App.)  A  ground  of  objec- 
tion to  the  admission  of  an  order  of  the  com- 
missioners' court  levying  an  occupation  tax 
held  not  to  affirmatively  show  that  the  order 
was  not  signed  by  the  judge.— Staten  v.  State, 
141  S.  W.  625. 

f  1037  .(Tex.Cr.App.)  As  a  general  rule  It  is 
necessary  that  an  appellant  ask  written  in- 
structions in  respect  to  the  remarks  and  com- 
ment of  opposing  counsel,  if  he  desires  such 
instructions.— Davis  v.  State,  141  S.  W.  264. 

S  1037  (Tex.  Cr.  App.)  In  the  absence  of 
a  requested  charge  on  improper  remarks  of 
the  district  attorney  in  his  argument  to  the 
jury,  the  court  on  appeal  will  not  review  the 
remarks,  unless  flagrantly  abusive. — Owens  v. 
State,  141  S.  W.  530. 

I  1037  (Tex.Cr.App.)  Failure  by  accused  to 
ask  a  special  charge  to  the  jury  not  to  con- 
sider improper  argument  made  by  the  state's 
attorney  precludes  complaint  on  appeaL— Jones 
T.  State,  141  S.  W.  953. 

{  1038  CTex.Cr.App.)  The  failure  to  charge 
on  alibi  in  the  absence  of  any  special  request 
therefor  held  not  reversible  error. — Hernandez 
V.  State,  141  S.  W.  268. 

I  1038  (Tex.  Gr.  App.)  Error  in  an  in- 
struction will  not  be  reviewed  in  a  misdemean- 
or case  where  a  special  charge  covering  the 
same  matter  was  not  requested. — Staten  v. 
State,  141  S.  W.  526. 

t  1038  (Tex.  Cr.  App.)  Instructions  given 
in  a  misdemeanor  case  held  not  reviewable  in 
view  of  the  fact  that  no  special  charge  was 
requested.- Barker  v.  State,  141  S.  W.  529. 

i  t043  (Tex.Cr.App.)  The  objection  that  tes- 
timony was  hearsay  and  irrelevant  does  not 
suggest  the  objection  that'  it  was  given  by  a 
witness  under  arrest  who  had  not  been  warn- 
ed; and  hence  that  question  cannot  be  re- 
viewed npon  appeal. — Zimmer  v.  State,  141  S. 
W.  781. 

f  tOSe  (Tex.GrApp.)  Code  Cr.  Proc.  1895. 
art  723,  held  to  prohibit  the  court  on  appeal 
from  reversing  a  conviction  for  error  in  in- 
structions where  accused  took  no  bill  of  excep- 
tions.- Villa  v.  State,  141  S.  W.  104. 

f  1056  (Tex.Cr.App.)  Matters  appearing  in 
the  record  cannot  be  reviewed  for  error,  where 
no  exception  is  taken  thereto  at  the  time  of 
occurrence  or  on  motion  for  new  triaL — Chance 
V.  State,  141  8.  W.  113. 

i  1056  (Tex.  Cr.  App.)  Instructions  given 
In  a  misdemeanor  case  held  not  reviewable  be- 
cause no  exception  was  taken  at  the  time. — 
Barker  v.  State,  141  S.  W.  629. 

1 1064  (Tei.Cr.App.)  Code  Cr.  Proc.  1895, 
art  723,  held  to  prohibit  the  court  on  appeal 
from  reversing  a  conviction  for  error  in  in- 
structions, where  accused  did  not  complain  on 
that  account  in  his  motion  for  new  trial. — ^VUla 
V.  State,  141  S.  W.  104. 

{  1064  CTex.Cr.App.)  Objections  to  instruc- 
tions held  too  general  to  be  reviewable.— Wright 
V.  State,  141  S.  W.  228. 


S  1064  (Tex.  Gr.  App.)  Objection  to  an  in- 
struction is  not  reviewable  where  the  motioD 
for  new  trial  fails  to  specify  the  ground  o^ob- 
jection.— Adams  v.  State.  141  S.  W.  527. 

{  1064  (Tex.  Cr.  App.)  The  refnaal  to  tin 
requested  instructions  in  a  misdemeanor  case 
not  complained  of  in  the  motion  for  new  trial 
cannot  be  considered. — Barker  ▼.  State,  141  S. 
W.  529. 

Instmctions  given  in  a  misdemeanor  case 
held  not  reviewable  in  view  of  the  fact  that 
the  motion  for  a  new  trial  did  not  complain 
of  the  instmctiona.- Id. 

(  1064  ^ex.Cr.App.)  The  court  on  appeal 
can  only  look  to  the  motion  for  new  trial  and 
consider  the  questions  raised  by  it. — ^Eifer  v. 
State,  141  a  W.  989. 

(O)  Prooeedlnara    tor    Transfer    aC    Caaae, 
and   Bfleet   Thereof. 

I  1081  (Tex.Cr.App.)  Where  the  record  con- 
tains no  notice  of  appeal,  the  Court  of  Crim- 
inal Appeals  has  no  jurisdiction. — Woody  r. 
State,  141  S.  W,  950. 


(D>  Record  and  Proeeedlaate  Rot  la 
ord. 

i  1087  (Tex.Cr.App.)  A  misdemeanor  appeal 
will  be  dismissed,  where  the  record  does  not 
contain  a  notice  of  appeaL— Palmer  t.  State, 
141  S.  W.  109. 

§  1090  (Tex.Cr.App.)  A  mUng  admitting  evi- 
dence is  not  reviewable,  in  the  absence  of  a  bill 
of  exceptions.— Morville  v.  State,  141  S.  W.98. 

{  1090  (Tex.CrApp.)  An  objection  that  the 
verdict  was  not  supported  by  uie  evidence  and 
that  certain  testimony  was  erroneously  admit- 
ted cannot  be  reviewed,  where  tiie  record  con- 
tains neither  a  bill  of  exceptions  nor  statement 
of  facts.— Maggio  ▼.  State,  141  S.  W.  220. 

I  1090  (Tex.Cr.App.)  An  objection  to  evi- 
dence will  not  be  considered  on  appeal.  In  the 
absence  of  a  bill  of  exceptions.— Jenkins  ▼. 
State,  141  S.  W.  224. 

i  1090  (Tex.Cr.App.)  Error  in  overruling  de- 
fendant's application  for  a  continuance  can- 
not be  considered,  where  no  bill  of  exceptions 
is  reserved.— Walker  t.  State,  141  S.  W.  243. 

1 1090  (Tez.Cr.App.)  Matters  set  out  in  a 
motion  for  new  truQ  requiring  verification  in 
some  way  cannot  be  reviewed  in  the  absence  of 
a  bill  of  exceptions.- Douglas  v.  State,  141  S. 
W.  952. 

1 1090  (Tex.Cr.App.)  In  a  misdemeanor 
case,  the  court  on  appeal  will  not  review  ml- 
ings  on  instructions,  where  no  bill  of  excep- 
tions is  reserved. — ^Hickman  v.  State,  141  S. 
W.  973. 

§  1090  (Tex.CrJLpp.)  Bejection  of  certain 
testimony  stated  as  a  ground  for  a  motion  for  a 
new  trial  cannot  be  reviewed,  in  the  absence  of 
a  bill  of  exceptions  reserved  in  the  trial  court 
—Allen  T.  State,  141  S.  W.  983. 

S  1091  (Tex.Cr.App.)  On  appeal  from  a  con- 
viction for  crime,  a  bill  of  exceptions,  which 
fails  to  negative  the  fact  that  testimony  which 
might  be  admissible  for  a  certain  purpose  was 
not  admissible  for  that  purpose,  is  incomplete 
and  cannot  be  considered.— Chance  v.  State, 
141  S.  W.  113. 

A  bill  of  exception,  which  merely  presenta 
the  ruling  on  the  admissibility  of  certain  evi- 
dence and  does  not  show  that  the  evidence  was 
introduced  or  what  witness  said,  is  insufficient 
for  review,- Id. 

On  appeal  from  a  prosecution  for  crime  a 
court  will  not  review  an  exception  where  the 
bill  of  exceptions  in  regard  thereto  is  "incom- 
plete.—Id. 
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i  !09l  (Tex.  Gr.  App.)  Objection  to  an 
instruction  is  not  reviewable  where  the  bill  of 
exceptions  faOs  to  specify  the  ground  of  objec- 
tion.—Adams  y.  State,  141  8.  W.  527. 

A  bill  of  exceptions  to  the  admission  of  tes- 
timony held  not  reviewable  through  insufficien- 
cy of  objection.— Id. 

{1091  (Tex.  Or.  App.)  A  bill  of  excep- 
tions complaining  of  instructions  which  does 
not  point  out  any  error  in  the  instructions  can- 
not be  considered.— Barker  v.  State,  141  S.  W. 
629. 

S  1091  (Tex.Cr.App.}  Bill  of  exceptions  in  a 
criminal  case  held  defective,  so  that  it  would 
not  be  considered.-^ones  ▼.  State,  141  S.  W. 
963. 

Bills  of  exception  in  a  criminal  case  held  so 
defective  that  they  would  not  be  considered 
on  appeal,  being  merely  to  isolated  questions 
and  answers. — Id. 

A  bill  of  exceptions  must  be  full  and  state 
enough  of  the  evidence  or  facts  to  render  in- 
telligible the  rulings  excepted  to.— Id. 

(1091  (Tex.Cr.App.)  A  bill  of  exceptions 
complaining  of  the  admission  of  evidence  should 
be  so  complete  that  the  court,  without  re- 
ferring to  the  other  parts  of  the  record,  will 
be  able  to  pass  on  the  question  from  the  bill 
alone.— Fifer  v.  State,  141  S.  W.  989. 

A  bill  of  exceptions  complaining  of  the  admis- 
sion of  evidence  held  insufficient. — Id. 

A  recital,  in  a  bUI  of  exceptions  complaining 
of  the  admission  of  evidence,  that  the  evidence 
was  irrelevant  and  immaterial,  is  too  general 
and  will  not  be  considered  on  appeal.— 'Id. 

A  bill  of  exceptions  complaining  of  the  ad- 
mission in  evidence  of  instruments  held  insuffi- 
cient for  failing  to  set  out  the  instruments  or 
their  substance.— Id. 

f  1092  (Tex.CrApp.)  Presenting  bills  of  ex- 
ceptions to  the  counts  judge  within  the  time 
prescribed  does  not  reUeve  appellant  from  see- 
ing that  the  bills  are  approved  and  filed  within 
20  days  after  the  expiration  of  the  term  at 
which  the  case  was  tried.— Diggs  t.  State,  141 
S.  W.  100. 

{  1092  (Tex.Cr.App.)  Matters  complained  of 
in  bills  of  exception  not  approved  by  the  trial 
court  cannot  be  considered  on  appeaL — Boyd- 
ston  V.  State,  141  S.  W.  949. 

I  1093  (Tex.Cr.App.)  A  bill  of  exceptions  is 
insufficient  that  refers  the  court  to  the  state- 
ment of  facts  for  the  testimony  of  a  witness. 
—Jordan  v.  State,  141  S.  W.  786. 

f  1095  (Tex.Cr.App.)  Appellant's  statement 
of  facts  and  bills  of  exceptions  will  be  stricken 
from  the  record  where  they  were  not  filed  with- 
in 20  days  from  the  adjournment  of  the  term, 
as  required  by  Acts  First  Called  Sess.  30th 
Leg.  c.  7.— Diggs  v.  State,  141  S.  W.  100. 

1 1095  (Tex.Cr.App.)  Where  the  term  at 
which  accused  was  convicted  adjourned  April 
26tii,  bills  of  exception  filed  June  3d  will  be 
stricken.— HamUton  v.  State,  141  S.  W.  966. 

i  1097  (Tex.Cr.App.)  A  statement  of  facts 
held  necessary  to  review  questions  as  to  wheth- 
er 8  verdict  is  supported  by  the  law  and  evi- 
dence, and  of  variance  between  the  indictment 
and  the  evidence.— Hilliard  v.  State,  141  S.  W. 
90. 

f  1097  (Tex.Cr.App.)  In  the  absence  of  a 
^atement  of  facts,  errors  in  instructions  can- 
not be  reviewed.— Cortez  v.  State,  141  S.  W. 
99. 

{  1097  (Tex.Cr.App.)  Instructions  cannot  be 
reviewed  where  there  is  no  statement  of  facts 
in  the  record.- Diggs  v.  State,  141  S.  W.  100. 

f  1097  (Tex.  Cr.  App.)  In  the  absence  of 
a  statement  of  facts,  the  court  on  appeal  may 


not  review  the  giving  or  refusal  of  instructions 
on  various  phases  of  the  evidence. — Farrell  v. 
State,  141  S.  W.  636. 

I  1097  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts,  matters  dependent  upon  a 
review  of  the  evidence  cannot  be  considered. — 
Woody  V.  State,  141  S.  W.  950. 

1 1097  (Tex. Cr. App.)  Objection  that  a  con- 
viction is  contrary  to  the  law  and  unsupported 
by  the  evidence  cannot  be  reviewed  in  the  ab- 
sence of  a  statement  of  facts.— Hickman  v. 
State,  141  S.  W.  966. 

!  1099  (Tex.Cr.App.)  Where  accused  filed  a 
proposed  statement  of  facts  with  the  trial 
Judge  in  time,  he  was  entitled  to  have  a  state- 
ment thereafter  filed  by  the  judge  considered, 
though  it  was  not  filed  in  time. — Diggs  v.  State, 
141  S.  W.  100. 

I  1099  (Tex.Cr.App.)  The  court  on  appeal 
held  authorized  to  consider  a  statement  of 
facts  filed  one  day  too  late.— Villa  v.  State,  141 
S.  W.  104. 

I  1099  (Tex.Cr.App.)  On  appeal  from  a  con- 
viction for  a  misdemeanor,  a  statement  of  facts, 
not  filed  with  and  copied  in  the  record  lielow, 
held  not  revlewable.-^enkins  v.  State,  141  S. 
W.  223. 

f  1099  (Tex.  Cr.  App.)  A  statement  of 
facts  in  connty  court  misdemeanor  cases  must 
be  filed  within  the  statutonr  time,  and  made 
a  part  of  the  record  as  certified  to  by  the  clerk. 
—Farrell  v.  State,  141  S.  W.  635. 

11102  (Tex.  Cr.  App.)  A  statement  of 
facts  not  signed  and  approved  by  the  trial 
judge  will  be  stricken  from  the  record. — Staten 
V.  State,  141  S.  W.  525. 

§  1 1 04  (Tex.Cr.App.)  Where,  on  an  appeal,  a 
statement  of  facts  is  not  embodied  in  the  tran- 
script, it  will  not  be  reviewed.— Jenkins  v. 
State,  141  S.  W.  222. 

{  1 1 04  (Tex.Cr.App.)  An     original  statement 

of   facts,    not   incorporated   in    the  transcript 

could  not  be  considered. — Skinner  v.  State,  141 
S.  W.  231. 

I  1 110  (Tex.Cr.App.)  The  court  cannot  look 
to  other  parts  of  a  record  in  aid  of  a  bill  of 
exceptions  which  accused  has  accepted  and  filed. 
—Campbell  v.  State,  141  S.  W.  232. 

illlO  (Tex.  Cr.  App.)  Under  Court  of 
Criminal  Appeals  rule  2  (31  Tex.  Cr.  B.  652, 
102  Tex.  XXX vi.  67  S.  W.  xx).  Courts  of  Civil 
Appeals  rules  8,  11  (102  Tex.  xxvi,  xxvU,  67 
S.  W.  xiv)  held  too  late,  after  submission  and 
decisi6n  by  the  appellate  court,  to  complete 
the  record  by  certiorari.— Farrell  t.  State,  141 
S.  W.  635. 

{  1 1 1 1  (Tex.Cr.App.)  Accused  held  bound  on 
appeal  by  a  qualification  in  a  bill  of  exceptions 
to  refusal  of  an  instruction  submitting  an  is- 
sue as  to  the  voluntary  character  of  a  confes- 
sion.—Campbell  V.  State,  141  S.  W.  232. 

S1II6  (Tex.Cr.App.)  The  question  of  dis- 
crimination in  selecting  jurors  held  not  review- 
able in  view  of  the  record. — Wells  v.  State, 
141  S.  W.  96. 

{1116  (Tex.Cr.App.)  Where  an  original  in- 
dictment did  not  accompany  the  transcript,  an 
objection  that  it  was  a  mutilated  instrument, 
because  it  consisted  of  parts  of  two  separate 
instruments  pasted  together,  could  not  be  con- 
sidered.—Skinner  V.  State,  141  S.  W.  231. 

J  1 120  (Tex.Cr.App.)  Where  there  is  no  bill 
of  exceptions  showing  what  the  evidence  of  wit- 
nesses would  have  been,  the  ground  in  the  mo- 
tion urging  error  in  its  exclusion  cannot  t>e 
considered.— Perry  v.  State,  141  S.  W.  209. 

J  1 120  (Tex. Cr. App.)  A  bill  of  exceptions, 
complaining  of  the  asking  of  certain  questions, 
held   too   defective   for   consideration,    where  it 
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does  not  show  that  they  were  answered.— Rob- 
erts V.  State.  141  S.  W.  235. 

In  a  criminal  prosecution,  a  bill  of  exceptions 
held  defective,  and  not  to  present  any  matter 
for  review. — Id. 

(G)  Review. 

I  1 137  (Tex.Cr.App.)  Accused  cannot  com- 
plain on  an  appeal  of  the  giving  of  a  charge 
which  he  requested.— Jones  v.  State,  141  S.  W. 

I  1 144  (Tex.  Cr.  App.)  In  absence  of  a 
statement  of  facts,  the  appellate  court  pre- 
sumes that  the  trial  court  charged  all  of  the 
law  applicable  to  the  evidence.— Staten  v. 
State.  141  S.  W.  525. 

§  1153  (Tex.Cr.App.)  The  ruling  of  the  court 
in  the  exercise  of  discretion  conferred  by  Code 
Cr.  I'roc.  1895,  art.  698,  held  not  reviewable  on 
appeal,  in  the  absence  of  abuse.- Bailey  t. 
State,  141  S.  W.  224. 

S  1 159  (Ark.)  A  conviction  sustained  by  sub- 
stantial evidence  is  conclusive  on  appeal — 
Coats  V.  State,  141  S.  W.  197. 

{1159  (Mo.App.)  Where  there  is  any  sub- 
stantial evidence  of  guilt,  its  weight  and  credi- 
bility is  for  the  jury.— State  v.  Ragsdale,  141 
S.  \V.  5. 

11159  (Tex.  Cr. App.)  The  court  may  not 
disturb  the  punishment  assessed  by  the  jury 
witlrin  its  discretion  conferred  by  law  on  the 
ground  that  it  is  excessive. — Villa  t.  State,  141 
S.  W.  104. 

I  1159  (Tex.Cr.App.)  A  conviction  will  not  be 
disturbed  on  appeal,  unless  there  is  compara- 
tively no  evidence,  or  the  great  preponderance 
of  the  evidence  is  in  favor  of  accused. — Roberts 
V.  SUte,  141  S.  W.  235. 

{1159  (Tex.Cr.App.)  The  question  of  what 
penalty  shall  be  inflicted  on  conviction  of  mur- 
der in  the  first  degree  is  peculiarly  the  province 
of  the  jury  under  the  guidance  of  the  lower 
court.— Calderon  v.  State,  141  S.  W.  251. 

Where  the  evidence  is  conflicting,  on  appeal 
from  a  conviction  the  court  has  the  power  only 
to  determine  whether  there  was  sufficient  evi- 
dence to  justify  the  verdict. — Id. 

ill59  (Tex.Cr.App.)  A  verdict  of  convic- 
tion, based  on  conflicting  evidence,  will  not  be 
disturbed  on  appeal.— Jordan  v.  State,  141  S. 
W.  786. 

I  1 159  (Tex.Cr.App.)  Contradictions  in  the 
evidence  are  for  the  consideration  of  the  jury 
in  the  trial  court.— Jones  v.  State,  141  S.  W. 
953. 

§1166  (Tex.Cr.App.)  In  a  trial  for  murder, 
held,  that  there  was  was  no  reversible  error  in 
overruling  a  motion  for  continuance,  on  the 
ground  of  absence  of  defendant's  witnesses. — 
lister  V.  State,  141  S.  W.  209. 

{  1166  (Tex.Cr.App.)  Defendant  held  not 
prejudiced  by  the  overruling  of  his  second  ap- 
plication for  a  continuance  because  of  the  ab- 
sence of  a  witness,  where  accused  and  his  wife 
testified  to  the  facts  sought  to  be  proved  by 
such  witness,  which  were  not  denied.— Allen  v. 
State,  141  S.  W.  983. 

§1167  (Tex.Cr.App.)  Accused  held  not  to 
have  been  injured  by  the  trial  court's  failure  to 
enter  an  order  requiring  him  to  be  prosecuted 
under  his  true  name. — Jones  v.  State,  141  S. 
W.  953. 

{- 1 1 68  (Ky.)  Refusal  to  reopen  the  case  to 
permit  further  evidence  by  accused  will  be  re- 
versible error,  when  the  trial  court's  action 
has  prejudiced  accused's  substantial  rights. — 
Martin  v.  Commonwealth,  141  S.  W.  54. 

Ml  68  (Kjr.)  If,  after  accused's  motion  for  a 
pcroniptory  instruction  is  erroneously  overrul- 


ed, he  introduces  evidence  which,  with  the  com- 
monwealth's evidence,  is  sufficient  to  take'  the 
case  to  the  jury,  a  conviction  wIU  not  be  re- 
versed.—Gordon  ▼.  Commonwealth,  141  S.  W. 
1186. 

{1169  (Mo.)  The  error,  if  any,  in  permit- 
ting a  state's  witness  to  testify  to  a  fact,  held 
cured  by  his  cross-examination. — State  v. 
Heath,  141  S.  W.  26. 

§1169  (Mo.)  The    error   in    permitting   the 

state  to  show  on  the  redirect  examination  of 
a  witness  that  he  had  never  been  convicted  of 
any  offense  except  the  offense  proved  on  his 
cross-examination  Jield  not  prejudicial  to  accus- 
ed.—State  V.  Weisman,  141  S.  W.  1108. 

fi  1 1 69  (Tex.Cr.App. )  Error  in  receiving 
hearsay  testimony  held  harmless. — Morville  t. 
State,  141  S.  W.  102. 

{1169  (T«x.Cr.App.)  In  a  burglary  trial,  any 
error  in  permitting  a  witness  to  testify  to  an 
identification  of  the  stolen  property  by  others 
held   harmless.— Wright   v.    State,  141    S.    W. 

{  1 1 69  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  rape,  the  admission  of  evi- 
dence that  defendant  whipped  prosecutrix  on 
the  afternoon  of  the  day  of  the  alleged  offense 
held  not  prejudicial  to  him.— Grimes  y.  State. 
141  S.  W.  261. 

{1169.  (Tex.  Cr.  App.)  Admission  of  eri- 
dence  held  not  prejudicial  to  accused. — Staten 
V.  State,  141  S.  W.  525. 

{1169  (Tex.Cr~A.pp.)  On  a  trial  for  raffling 
a  gun,  the  error  in  admitting  evidence  of  value 
of  the  gun  held  not  prejudicial  to  accused.— 
Hickman  v.  State,  141  S.  W.  973. 

{1171  (Ark.)  Where  the  prosecuting  at- 
torney improperly  argued  that  defendant  and 
one  of  his  witnesses  had  conspired  to  kill  de- 
ceased, such  argument  was  prejudicial  to  de- 
fendant—Brock V.  State,  141  &  W.  756. 

(1171  (Tex.Cr.App.)  It  was  prejudicial  error 
for  the  prosecuting  attorney  to  ask  questions 
on  direct  examination  and  make  statements,  in- 
dicating that  witness'  testimony  was  at  vari- 
ance with  statements  oat  of  court. — Andrews  v. 
State,  141  S.  W.  220. 

S  1172  (Mo.)  Accused  may  not  complain  of 
an  instruction  too  favorable  to  him.— State  v. 
Heath,  141  S.  W.  26. 

§  1 172  (Tex.Cr.App.)  One  given  the  mini- 
mum  punishment  for  manslaughter  may  not 
complain  of  errors  in  the  charge  submitting 
murder  in  the  first  and  second  degrees.— Wells 
V.  State,  141  S.  W.  96. 

{1172  (Tex.Cr.App.)  In  view  of  Code  Cr. 
Proc.  1895,  art  723,  as  amended  in  1897  (Acts 
25th  Leg.,  c.  21),  held,  that  a  judgment  of  con- 
viction in  a  homicide  case  would  not  be  revers- 
ed because  of  any  technical  defects  on  a  charge 
defining  a  principal.— Jones  v.  State,  141  S.  W. 
953. 

§  1173  (Mo.)  A  cautionary  charge  held  not 
prejudicial  to  accused.- State  v.  Heath,  141  S. 
W.  26. 

§1173  (Tex.Cr~App.)  Refusal  to  instruct  that 
the  prosecuting  attorney  should  not  have  called 
accused  a  brute,  etc.,  in  his  argument,  held  not 
reversible  error.— McCline  v.  State,  141  S.  W. 
977. 

§1175  (Tex.Cr.App.)  Accused  held  not  to 
have  been  prejudiced  by  any  variance  in  the 
spelling  of  the  name  of  a  juror  on  the  venire, 
and  as  it  was  signed  to  the  verdict  as  foreman. 
-^ones  V.  State,  141  S.  W.  953. 

§  1 1 78  (Mo.)  Error  in  an  instruction  in  a 
prosecution  for  receiving  goods  from  a  minor 
without  his  parents'  or  guardian's  consent  Mtf 
not  rendered   harmless   by  admissions  by  ac- 
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CQsed's  counsel  on  appeal.— State  t.  McBroom, 
141  S.  W.  1120. 

(B)  Determination     and     Dtapoeltlen     of 
Caaae. 

{  1 192  (Mo.App.)  A  judgment  of  the  Supreme 
Court  that  a  bill  of  exceptions  cannot  be  con- 
sidered held  binding  on  the  Court  of  Appeals, 
on  tlie  cause  being  transferred  to  it  by  the 
Supreme  Court.— State  v.  Swan,  141  S.  W.  909. 

XVI.   SXrCCE88IVE  OFFENSES  AXD 
HABITITAI.  ORIMIMAI.S. 

I  1202  (Mo.)  Instructions  in  a  prosecution 
for  receiving  goods  from  a  minor  without  his 
parent's  or  guardian's  consent  held  erroneous 
as  requiring  conviction  under  Rev.  St.  1909,  § 
4747,  or  .absolute  acquittal,  and  as  preventing 
a  conviction  under  section  4740.— State  T.  Mc- 
Broom, 141  8.  W.  1120. 

CROPS. 

See  Waters  and  Water  Courses,  $  201. 

CROSS-ACTION. 

See    Set-Off   and   Counterclaim,   {  28. 

CROSS-APPEAL 

See  Appeal  and  Error,  |{  368,  878. 

CROSS-EXAMINATION. 

See  Witnesses,  §§  268-277. 

CROSSINGS. 

See  Railroads,  §§  337-351. 

CULTIVATION. 

See  Adverse  Possession,  f  100. 

CURTESY. 

§11  (Ky.)  Under  Ky.   St.    S  2132  (Russell's 

St.  §  4037),  held,  that  a  husband's  right  to  cur- 
tesy was  subject  both  to  incumbrances  and  a 
lien  tax  upon  the  property. — Ketterer  v.  Nelson, 
141  S.  W.  409. 

CUSTOMS  AND  USAGES. 

See  Trial,  i  194. 

CUTTING  TIMBER. 

See  Trespass. 

DAMAGES. 

See  Action,  Si  27,  38;  Appeal  and  Error,  §§ 
292.  10.3:1.  1(K>8.  1140;  Assault  and  Battery. 
S  39;  Attachment,  §  375;  Cancellation  of 
Instruments;  Carriers,  §§  105,  135,  408; 
Death,  §§  79,  99;  Eminent  Domain,  §S  96, 
262  ;  Garnishment,  §  40 ;  Husband  and  Wife, 
§f  342,  349 ;  Libel  and  Slander,  §  118 ;  Mu- 
nicipal Corporations,  §§  402,  671,  845;  Nui- 
sance, i  50;  Sales,  §8  3S2,  418.  442;  Set- 
Oflf  and  Counterclaim,  §  33;  Trade-Marks  and 
Trade-Names,  t  98;  Trial.  §S  191.  210,  296; 
Vendor  and  Purchaser,   §§  334,  342. 

n.  NOMINAI.  DAMAGES. 

{  8  (Mo.)  At  least  nominal  damages  may  be 
recovered  where  a  legal  right  is  infringed.— 
Lampert  v.  Judge  &  Dolph  Drug  Co.,  141  S. 
W.  1095. 


HI.  OROinros  ahb  subjects  of 

OOMFENSATOBT   DAMAGES. 

(A)  Dlreet     or     Rentote,     COatlnarent,     or 
Proapectlve,    Conaeanences    or    tioaaea. 

120  (Tex.OiT.App.)  A  wrongdoer  is  re- 
sponsible for  all  injuries  which  mi^ht  reason- 
ably have  been  anticipated  from  his  wrongful 
act— St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as v.  Alexander,  141  S.  W.  135. 

Damages  from  the  fright  of  plaintiff's  wife 
upon  seeing  defendant's  agents  m  the  yard  at 
night  in  order  to  procure  evidence  to  prose- 
cute plaintiff  for  theft  held  not  too  remote  to 
be   recoverable.- Id. 

§  20  (Tex.Civ.App.)  Plaintiff  held  entitled  to 
recover  damages  for  a  nervous  shock  and 
paralysis  resulting  from  fright  caused  by  the 
act  of  defendant  railroad  company's  conductor 
in  pulling  down  a  trolley  wire  passing  over  its 
tracks  as  against  a  contention  that  such  dam- 
ages are  too  remote. — Weatherford,  M.  W.  & 
N.  W.  Ry.  Co.  V.  Crutcher,  141  S.  W,  137. 

§40  (Tex.Civ.App.)  Loss  of  profits  of  an  es- 
tablished business  when  properly  proven  are 
allowable  as  an  element  of  damages. — Ameri- 
can Const.  Co.  v.  Caswell,  141  S.  W.  1013. 

§  40  (Tex.Civ.App.)  Lost  profits,  proximate- 
ly caused  by  wrongful  acts,  when  capable  of 
reasonable  ascertainment,  are  a  proper  ele- 
ment of  damages. — ^American  Const.  Co.  v.  Da- 
vis, 141  S.  W.  1019. 

Alleged  profits  which  are  merely  conjectural, 
and  incapable  of  being  ascertained  with  any 
reasonable  degree  of  certainty,  do  not  afford  a 
proper  basis  for  the  recovery  of  damages.— Id. 

(B)  Acarraratlon,   Mltlsatton,  and  Redac- 

tion of  l<oaa. 

§  62  (Ark.)  A  verdict  for  $400  against  a  car- 
rier for  interruption  of  a  passenger's  journey 
held  excessive. — St.  Louis,  1.  M.  &  S.  Ry.  Co. 
V.  Ilix,  141  S.  W.  492. 

§  62  (Mo.App.)  One  sustaining  a  personal  in- 
jury held  required  to  use  all  reasonable  means 
within  his  power  to  effect  a  cure. — Lobban  v. 
Wabash  Ry.  Co.,  141  S.  W.  440. 

V.   EXEMPLARY   DAMAGES. 

§  87  (Mo.)  Punitive  damages  may  be  award- 
ed in  a  legal  action,  though  only  nominal  dam- 
ages are  recovered. — I^iampert  v.  Judge  &  Dolph 
Drug  Co.,  141  S.  W.  1095. 

§91  (Mo.)  "I^iegal  malice,"  as  distinguished 
from  "actual  malice,"  will  justify  the  award  of 
-punitive  damages. — Lampert  v.  Judge  &  Dolph 
Drug  Co.,  141  S.  W.  109.5. 

The  "malice"  which  will  justify  the  award  of 
punitive  damages  merely  implies  intentional 
doing  of  a  wrongful  act  without  just  cause  or 
excuse. — Id. 

VI.  MEASURE  OF  DABfAGES. 

(B)   Injnriea    to    Property, 

§  109  (Ky.)  Measure  of  damages  for  tempora- 
ry injury  to  realty  leased  or  occupied,  stated. — 
Toebbe  v.  City  of  Covington,  141  S.  W.  421. 

§  110  (Ivy.)  Measure  of  damages  for  perma- 
nent injury  to  realty  leased  or  occupied,  stated. 
—Toebbe  v.  City  of  Covington,  141  S.  W.  421. 

VII.  INADEQUATE    Ain>    EXCESSIVE 
DAMAGES. 

§  132  (Ky.)  A  verdict  in  a  personal  injury  ac- 
tion held  not  excessive.— Louisville  &  N.  R.  Co. 
V.  Cox,  141  S.  W.  59. 

I  132  (Mo.App.)  In  an  action  for  injuries  to 
a  servant,  a  verdict  for  $3,500  held  excessive. 
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and   should   be  reduced   to  $2,000. — ^Lorton  v. 
Wabash  R.  Co.,  141  S.  W.  478. 

S  137  (Tex.CiT.App.)  In  an  action  for  dam- 
agea  to  business  resulting  from  an  obstruction 
on  a  street^  held,  that  a  verdict  for  $1,250  was 
not  excessive.— American  Const.  Co.  v.  Cas- 
weU,  141  S.  W.  1013. 

i  140  (Ey.)  A  verdict  awarding  plaintiif,  in 
an  action  for  breach  of  emploTment  contract, 
$6,800,  held  excessive.— Louisville  &  N.  B.  Co. 
v.  Cox,  141  S.  W.  380. 

Vm.  PIJEABINO,  EVIDENCE,  AHD 
ASSESSMENT. 

(B)  B-ridence. 

I  168  (Mo.App.)  In  an  action  for  injuries  to 
plaintiff's  wife,  a  question  calling  for  her  pres- 
ent condition  held  not  objectionable  for  failure 
to  show  that  such  condition  would  be  the  nat- 
ural result  of  the  injuries.— Tate  v.  Wabash 
R.  Co.,  141  S.  W.  459. 

i  176  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  business,  amount  of  business  done  by 
complainant  in  a  corresponding  period  not  too 
remote  and  business  done  during  the  time  of 
■neb  obstruction  held  admissible. — ^American 
Const.  Co.  V.  Davis,  141  S.  W.  1019. 

{  178  (Tex.CivJlpp.)  The  extent  of  one's 
physical  and  mental  suffering  can  be  shown  by 
testimony  to  any  facts  manifesting 'the  same, 
and  coming  under  witness'  observation. — Mis- 
souri, K.  &  T.  By.  Co.  of  Texas  t.  Linton, 
141  S.  W.  129. 

In  an  action  against  a  railway  company  for 
breach  of  contract  to  carry  a  dead  body,  tes- 
timony held  admissible  to  show  plaintiff's 
mental  suffering,  etc — Id. 

9  190  (Tex.Civ.App.)  Loss  of  profits  alleged 
as  an  element  of  damages  cannot  be  recovered 
unless  the  amount  be  shown  by  competent  evi- 
dence with  reasonable  certainty. — ^American 
Const.  Co.  T.  Caswell,  141  S.  W.  1013. 

Proof  in  an  action  for  damages  to  plaintiff's 
business  from  an  obstruction  of  a  street  held 
sufficiently  certain  as  a  basis  for  a  verdict  al- 
lowing  loss  of  profits. — Id. 

(C)  ProeeeilinKa  tor  Aaseaament. 

(210  (Tex.CiT.App.)  Instructing  the  jutj,  In 
an  action  for  injury  to  a  live  stock  shipment, 
if  they  find  for  plaintiff,  to  allow  him  interest 
from  the  date  of  the  injury  on  the  amount  they 
find  held  proper  where  the  petition  claims  such 
interest— Ft  Worth  &  R.  O.  Ry.  Co.  v.  Mont- 
gomery, 141  S.  W.  813. 

1 216  (Mo.)  In  an  action  for  personal  in- 
juries, an  instruction  authorizing  the  jury  in 
fixing  the  Terdict  to  consider  expenses  incurred 
for  medical  attention  and  nursing  held  proper 
under  the  evidence.— Peltier  v.  City  of  St 
Louis,  141  S.  W.  608. 

1 216  (Mo.)  An  instruction  in  a  personal  in- 
jury action  authorizing  damages  for  impair- 
ment of  ability  to  work  without  limitation  as 
to  amount  held  erroneous;  the  petition  alleging 
injury  in  a  certain  amount — Findley  v.  Umted 
Rys.  Co.  of  St  Louis,  141  S.  W.  866. 

1216  (Mo.App.)  An  instruction  in  a  personal 
injury  case  authorizing  recovery  for  future 
pain  and  suffering  held  authorized,  though  the 
injury  is  not  permanent,  where  plaintiff  is  still 
suffering  at  the  trial.— Wilks  v.  St  Louis  & 
S.  F.  R.  Co.,  141  8.  W.  910. 

$216  (Tex.Civ.App.)  An  instruction  in  a 
personal  injury  action  field  erroneous  as  pre- 
cluding recovery,  notwithstanding  defendant's 
negligence  and  plaintiff's  mental  and  physical 
suffering  and  loss  of  time.— Sadrock  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.,  141  S.  W.  163. 


1218  (Tex.CivJlpp.)  In  an  action  again«t  a 
railway  company  for  breach  of  contract  to 
carry  a  dead  body,  an  instmction  on  meaanre 
of  damages  held  not  erroneous.— IiGssoari,  K. 
&  T.  Ry.  Co.  of  Texas  ▼.  Linton,  141  &  W. 
129. 

DAMS. 

See  Waters  and  Water  Coorses,  |  179. 


DAYTIME. 


See  Burglary. 


DEAD  BODIES. 

See  Carriers,  §{  64-69,  96^,  108. 

DEATH. 

See  Appeal  and  Error,  {§  1050,  1062,  1064: 
Courts,  i  289;  Insurance,  |  550:  Limita- 
tion of  Actions,  {  83;  Master  and  Servant 
is  222,  234,  278.  285,  286,  289;  Railroads, 
11  2S2,  346.  350,  351,  386,  400;  Street  RaU- 
roads,  |  117;   Trial,  SI  191,  194. 

II.   ACTIONS    FOR    CAUSING    DEATH. 

(A)  Rlcht  of  AetloB  aaA  Defenaea. 

{  14  (Mo.App.)  The  negligent  failure  to  keep 
lights  controlling  switch  engines  held  within 
Rev.  St.  1909.  §  542o,  authorizing  actions  for 
death  by  negligence  in  operating  engines  or 
cars.— Johnson  v.  St  Louis  &  S.  F.  R.  Co.,  141 
S.  W.  475. 

i  33  (Tex.)  A  private  corporation  ield  a 
person  within  Rev.  St  1895,  art  3017,  giving 
a  right  of  recovery  for  death  due  to  the  negli- 

fence  of  another.— Hugo,  Schmeltzer  dc  Co.  r. 
'aiz,  141  S.  W.  518. 

(D)  PIieadlnK    and    Bvldenee. 

S  76  (Mo.App.)  Evidence  held  to  authorise  a 
recovery  for  the  death  of  a  railroad  employe, 
caused  by  the  negligence  of  the  running  of  an 
engine,  within  Rev.  St  1909,  f  5425.— Jobnaon 
V.  St  Louis  &  S.  F.  R.  Co.,  141  S.  W.  475. 

(B)  Daaiagea,  Forfeltaro.  or  Fine. 

'  $79  (Mo.App.)  In  an  action  by  an  admin- 
istrator, held,  that  he  waa  entitled  to  nominal 
damages  at  least— Morgan  v.  Oronogo  Circle 
Mining  Co.,  141  S.  W.  7%. 

1 95  (Ky.)  The  right  of  a  parent  to  the  aerr- 
ices  of  his  child  ceases  on  its  death,  authoris- 
ing its  administrator  in  a  suit  for  wrongful 
death  to  recover  for  loss  of  the  earning  power 
from  that  date.— Louisville  &  N.  R.  Co.  v.  En- 
gleman's   Adm'i,   141   S.  W.  374. 

$  99  (Ky.)  In  an  action  for  death  of  plain- 
tiff's intestate,  a  verdict  of  $12,5(X)  held  not 
excessive.— Chesapeake  &  O.  Ry.  Co.  ▼.  Ward'* 
Adm'r,  141  S.  W.  72. 

$99  (Ky.)  In  a$  action  for  the  death  of  a 
girl  16  years  of  age,  at  a  railroad  crossing,  a 
verdict  allowing  her  administrator  $10,000 
damages  was  not  excessive.— Louisville  &  N.  R. 
Co.  V.  Engleman's  Adm'x,  141  S.  W.  374. 

199  (Tex.Civ.App.)  Three  thousand  five 
hundred  dollah  to  each  of  the  parents  of  a 
child  heU  not  excessive  recovery  for  his  negli- 
gent death.— Sas  Antonio  Traction  Go.  ▼. 
Young,  141  a  W.  572. 

DEBTOR  AND  CREDITOR. 

See  Accord  and  'Satisfaction;  Assignments 
for  Benefit  of  Creditors;  Bankruptcy ;  Banks 
and  Banking,  $$  47,  8();  Contracts,  |  187; 
Fraudulent  Conveyances;  Limitation  of  Ac- 
tions, $S  83,  133. 
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Demurrer 


DECEDENTS. 

See  Witnesses,  {!  141-175,  17& 

DECEIT. 

See  Fraud. 

DECISION. 

See  Courts,  |S  87-100. 

DECLARATION. 

See  Pleading,  H  51-72,  193-433. 

DECLARATIONS. 

See  EWdeDce,  S  122. 

DECREE. 

See  Corporations,  I  133;  Divorce,  |  165;  Eq- 
uity, I  419. 

DEDICATION. 

I.  NAT1TBE  AND  RHQOTSITES. 

{  16  (Ky.)  A  property  owner,  by  building  a 
sidewallc  pursuant  to  ordinance,  held  to  have 
dedicated  the  way  over  whicli  the  walk  was 
built  to  public  use  as  a  sidewalii. — City  of 
Bloomfleld  y.  Allen,  141  S.  W.  400. 

S20  (Ky.)  Facts  held  to  show  a  sufficient 
dedication  of  a  wallc  in  front  of  plaintiff's  iota 
to  the  public  use  as  a  sidewallc. — City  of  Bloom- 
field  T.  AUen,  141  S.  W.  400. 

{  35  (Ky.)  A  town,  by  enacting  an  ordinance 
directing  the  property  owners  along  a  way 
theretofore  used  by  the  public  to  construct 
bricic  pavements,  assumed  control  over  the  wa^ 
as  a  public  sidewallt. — City  of  Bloomfield  v. 
Allen,  141  S.  W.  400. 

i  42  (KyO  The  acceptance  by  the  proper  au- 
thorities of  a  pathway  used  by  the  public  for 
more  than  15  years  as  a  public  highway,  as 
well  as  its  dedication  as  such,  held  conclusive- 
ly presumed.— City  of  Bloomfield  t.  Allen,  141 
S.  W.  400. 

DEEDS. 

See  Adverse  Possession,  §{  71,  80,  104 ;  Altera- 
tion of  Instruments,  §  12 ;  Corporations,  § 
578;  (Covenants;  Evidence,  |  419;  Execu- 
tion, I  312;  Executors  and  Administrators, 
H  380,  397,'  Fraudulent  Conveyances ;  Home- 
stead, §  131;  Injunction,  ||  22,  62;  Insur- 
ance, §  328;  Limitation  of  Actions,  §  47; 
Mortgages;  Reformation  of  Instruments,  { 
19;   vendor  and  Purchaser,  U  78,  243-246. 

I.  KEQinSITES  AND  VAI.IDITT. 

CA)  Hatare  and  Baaeatlals  of  Comveyaneea 
In  Oeneral. 

f8  (Ky.)  A  son,  who  without  authority  In- 
serted his  own  name  as  grantee  in  an  unre- 
corded deed  in  place  of  the  name  of  his  father, 
and  who  then  conveyed  the  land  to  a  third 
person,  held  to  have  passed  his  interest  as  heir 
in  his  father's  estate.— Vanhoose  t.  Fairchild, 
141  S.  W.  75. 

(B)  Form    and    Ooatents    of    Instnunenta. 

138  (Tex.Civ.App.)  Where  the  description 
in  a  deed,  by  the  assistance  of  parol  evidence, 
m|^  be  located  on  the  ground,  the  description 
will  be  held  sufficient,  especially  where  toe  in- 
strument ie  old.— Noland  v.  Weems,  141  S.  W. 
1031. 

(B)   TallAltT. 

{  68  (Ark.)  Grantor's  mere  mental  weakness 
resulting  from  old  age  is  no  ground  for  setting 


aside  his  deed,  if  be  was  capable  of  under- 
standing its  nature.— Jones  v.  Boiling,  141  S. 
W.  1168. 

1 72  (Mo.)  Where  grantor   and  grantee  are 
in  confidential  relations,  and  a  deed  is  obtain-  ' 
ed  by  the  abuse  of  such  confidence  or  by  influ- 
ence, the  deed  will  not  be  sustained. — Jones  t. 
Belshe,  141  8.  W.  1130. 

m.  con8tb1t0tion  and  op£ka. 
tion: 

(B)  Properir  Conveyed. 

!  114  (Tez.Civ.App.)  Where  defendant  estab- 
Usnes  a  right  to  the  recovery  of  a  certain 
number  of  acres  of  land  conveyed  to  his  gran- 
tors with  the  right  to  select  the  tract  from  a 
larger  tract,  he  will  be  confined  to  the  land 
occupied  and  claimed  by  his  grantors. — Her- 
mann V.  Thomas,  141  S.  W.  674. 

TV.   PI.EADINO    AND    EVIDENCE. 

S  196  (Mo.)  Where  the  grantee  in  a  deed 
occupied  a  fiduciary  relation  toward  the  gran- 
tor, a  presumption  of  undue  influence  is  rais- 
ed.—Brown  y.  Brown,  141  S.  W.  631. 

J  21 1  (Ark.)  In  an  action  to  set  aside  a  deed 
for  grantor's  mental  incapacity,  a  finding  of 
capacity  held  against  the  weight  of  the  evi- 
dence.—Jones  V.  Boiling,  141  S.  W.  1168. 

1211  (Ky.)  Evidence  held  to  show  that  plain- 
tiffs were  not  forced,  under  threat  of  prosecu- 
tion for  an  offense  against  defendant  corpora- 
tion, to  convey  property  to  It,  and  to  execute 
certain  notes.— Bebout  v.  Old  Kentucky  Mfg. 
Co.,  141  8.  W.  406. 

{211  (Mo.)  In  an  action  to  set  aside  a 
deed,  evidence  held  insufficient  to  show  coer- 
cion, undue  influence,  or  mental  incapacity. — 
Brown  v.  Brown,  141  S.  W.  631. 

^211  (Mo.)  In  a  suit  to  set  aside  a  deed, 
evidence  held  to  warrant  a  finding  that  it  was 
obtained  by  the  grantees'  undue  influence,  and 
that  the  grantor  had  insufficient  mental  capac- 
ity.-Jones  v.  Belshe,  141  S.  W.  1130. 

DE  FACTO  CORPORATIONS. 

See  CorjKirations,  |  690. 

DEFAMATION. 

See  Label  and  Slander. 

DEFAULT. 

See  Judgment,  IS  142-162,  436. 

DELAY. 

See  Appeal  and  Error,  §{  77S,  781:  Carriers, 
SS  96)^-106,  135  213,  227,  229;  Dismissal 
and  Nonsuit,  {  60. 

DELIVERY. 

See  Vendor  and  Purchaser,  {  2S. 

DEMAND. 

See  Carriers,  (  20. 

For  repairs,  see  Landlord  and  Tenant,  |  152. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  {  194. 

DEMURRER. 

See  Parties,  {  75 ;    Pleading,  i|  193,  205. 
To  evidence,  see  Trial,  {§  156,  383. 
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DE  NOVO. 


Trial  de  novo  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  i  894. 

DEPOSITIONS. 

See  Appeal  and  Error,  {g  681,  1047 ;    Criminal 
Law,  I  782 ;   Grand  Jnry ;  Habeas  Corpus. 

I  13  (Tex.Cr.App.)  The  statute  which  pro- 
vides that  depositions  of  witnesses  may  at  the 
request  of  defendant  be  talcen  when  the  wit- 
ness is  aged  or  infirm  has  no  reference  to  a 
woman  who  has  been  confined  in  childbirth,  and 
such  fact  would  not  render  her  "infirm." — Davis 
V.  State,  141  S.  W.  264. 

§  17  (Mo.)  Under  Rev.  St.  1009,  %  5173,  a 
witness  held  to  be  called  in  behalf  of  defendant 
as  required  by  the  statute,  although  a  witness 
for  the  sUte.— Ex  parte  Welborn,  141  S.  W. 
31. 

The  method  of  taking  depositions  provided  by 
Rev.  St.  1909,  §|  5171.  5172,  held  inapplicable 
to  proceedings  under  Rev.  St.  1909,  {  5173.— Id. 

{32  (Mo.)  By  Rev.  St.  1909,  §g  5173,  6384, 
au  oral  request  for  a  commission  to  take  depo- 
sitions held  sufficient. — Ex  parte  Welborn,  141 
S.   W.  31. 

I  39  (Mo.)  Failure  to  direct  a  commission  to 
take  depositions  to  a  notary  by  name  held  not 
to  render  it  invalid. — Ex  parte  Welborn,  141 
S.  W.  31. 

{45  (Tex.Civ.App.)  Under  the  statute  a 
party  who  fails  to  file  cross-interrogatories 
may  not  file  direct  interrogatories  submitting 
leading  questions.— St.  Louis  &  S.  F.  R.  Co. 
V;  Matlock,  141  S.  W.  1067. 

{  64  (Mo.)  Under  Rev.  St.  1909,  {  5173.  the 
extent  of  an  examination  in  proceedings  for  a 
deposition  is  the  same  as  in  civil  cases. — Ex 
parte  Welborn,  141  S.  W.  31. 

{71  (Mo.)  The  fact  that  a  person  committed 
for  contempt  in  refusing  to  be  sworn  and  an- 
swer questions  in  a  proceeding  before  a  notary 
on  a  commission  to  take  depositions  acted  on 
advice  of  counsel  will  not  excuse  the  contempt. 
—Ex  parte  Welborn,  141  S.  W.  31. 

A  failure  to  use  the  word  "contempt"  in  an 
order  of  commitment  for  a  contempt  held  not 
to  render  the  order  void.— Id. 

DEPOSITS. 

See  Banks  and  Banking,  {  130;  Vendor  and 
Purchaser,  {  334. 

DEPOSITS  IN  COURT. 

See  Interest,  {  60 ;   Mortgages,  {  COS ;  Tender. 

{  I  (Mo.App.)  In  a  suit  to  enforce  a  lien  for 
goods  sold,  defendant  held  properly  required  to 
pay  the  proceeds  of  the  goods  into  court  pend- 
ing the  action  subject  to  any  defense  he  had  or 
to  any  prior  risht  of  garnishment. — ^Metzker  v. 
Field,  141   S.  W.  488. 

DEPOTS. 

See  Railroads,  {  372. 

DESCENT  AND  DISTRIBUTION. 

Soe  Curtesy;    Executors  and  Administrators; 
Wills. 

I.   NATOBE  AND  C01TR8E  IN  OEIT- 
EBAI.. 

{ 8  (Tex.Civ.App.)  Insolvency  of  a  deceas- 
ed purchaser's  estate  held  not  to  affect  his 
heirs'  right  to  recover  land  as  against  the  ven- 
dor.—Wiseman  V.  Cottingham,  141  S.  W.  817. 


DESCRIPTION. 


See  Adverse  Possession,  I  80 ;  Carriers,  {  227; 
Chattel  Mortgages,  {  48 ;    Deeds,  |  88. 

DETINUL 

See   Replevin. 

DILIGENCE. 

See  Continuance;    Criminal  Law,  {  698. 

DISCHARGE. 

See  Accord  and  Satisfaction ;  Compromise  and 
Settlement;  Master  and  Servant,  {  30;  Be- 
lease. 

DISCOVERED  PERIL 

See  Master  and  Servant,  |  228:  Railroads,  ( 
390. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  §§  968-979;  Criminal 
Law,  {  1023 ;  Indictment  and  Information,  i 
140;  Jury,  §  85;    Trial,  {  11. 

DISCRIMINATION. 

See  Telegraphs  and  Telephones,  {  34. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  {{  51,  R91,  771,  773, 
1145;  Criminal  Law,  {  1090;  Judgment, 
{  686;   Malicious  Prosecution,  {  35. 

I.   VOLUNTABT. 

'  {42  (Tex.Civ.App.)  Plaintiffs'  petition  may 
be  looked  to  in  aid  of  defendant's  answer  in 

trespass  to  try  title,  notwithstanding  plaintiffs' 
dismissal  of  the  suit,  to  furnish  a  description 
of  the  land  in  defendant's  plea  of  limitation.— 
Jones  V.  Wapier,  141  S.  W.  280. 

A  plea  of  limitation  in  trespass  to  try  title 
held  an  affirmative  plea  in  reconvention  for  the 
recovery  of  the  land,  and  was  therefore  not  af- 
fected  by   plaintiffs'   dismissal — Id. 

n.  tlTVOXiTrNTABT. 

{58  (Tex.Civ.App.)  A  motion  to  dismiss 
the  petition  is  in  the  nature  of  a  demurrer 
thereto,  admitting  the  truth  of  all  material  al- 
legations for  the  purpose  of  testing  its  suffi- 
ciency.—Gulf,  T.  &  W.  Ry.  Co.  V.  Lunn,  141 
S.  W.  538.' 

§  60  (Tex.Civ.App.)  A  delay  in  the  prosecu- 
tion of  an  action  held  to  operate  as  a  discontin- 
uance notwithstanding  Rev.  St.  ISDTy.  art.  1279. 
—Crosby  v.  Di  Palma.  141  S.  W.  321. 

A  defendant  who  does  not  present  a  cross-ac- 
tion with  prayer  for  affirmative  relief  held  not 
required  to  give  any  attention  to  the  case  with 
a  view  of  forcing  a  trial.— Id. 

DISORDERLY  HOUSE. 

See  Husband  and  Wife,  1 108 ;  Indictment  and 
Information,  {  110. 

§2  (Tex.Cr.App.)  Acts  1007,  c.  132,  defin- 
ing disorderly  houses  and  punishing  persons 
keeping  them,  held  not  repealed  by  the  vagran- 
cy act  of  1009.— Weir  v.  SUte,  141  S.  W.  94b. 

{  12  (Tex.Cr.App.)  Under  Pen.  Code  1895, 
arts.  3o9,  361,  as  amended  by  Acts  3Uth  Lee. 
c.  132,  a  tenant  of  a  house  who  keeps  the 
house  as  a  bawdyhouse  held  guil^  of  a  crim- 
inal offense.— FarreU  v.  State,  141  S.  W.  535. 

An  indictment,  charging  accused  with  keeping 
a    bawdyhouse,    wliicn    substantially    charges 
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that  the  house  was  in  the  county  in  which  the 
indictment  was  found,  need  not  give  any  fur- 
ther description  of  the  location  of  the  house. 
-Id. 

I  16  (Tex.  Cr.  App.)  On  a  trial  for  keep- 
ing a  disorderly  house,  evidence  of  the  general 
reputation  of  the  house  held  admissible. — 
Barker  v.  State,  141  S.  W.  629. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See   Criminal    Law,   U    703-730,    1037,    1171, 
1173;    Injunction,  {  148;    Nuisance,  f  82. 

DISTRICT  COURTS. 

Bee  Courts,  §  122. 

DIVERSE  CITIZENSHIP. 

See  Removal  of  Causes. 

DIVORCE. 

See   Appeal   and   Error,   {   907;    Contracts,   | 
111;  Witnesses,  §  58. 

III.  DEFENSES. 

1 45  (Mo.App.)  In  a  stated  case,  a  husband 
held  not  entitled  to  a  divorce;  being  neither  an 
injured  nor  innocent  party.— Donohne  v.  Dono- 
hue,  141  S.  W.  405. 

i  46  (Mo.App.)  The  mere  fact  that  spouses 
are  living  apart  will  not  justify  adultery. — 
Donohue  v.  Donohue,  141  S.  W.  465. 

{ 56  (Mo.App.)  An  antenuptial  contract  for 
divorce  held  not  enforceable,  because  showing 
collusion  between  the  parties. — Donohue  v. 
Donohue,  141  S.  W.  465. 

XV.  JURISDICTION.   PROCEEDINGS. 
AND  REI.IEF. 

(C)  Flesdlnar. 
S  101   (Tex.Civ.App.)  A  defendant   in  a   suit 
for  divorce,  who  files  a  cross-bill,  held  not  re- 

?uired  to  allege  the  facts  required  by  Rev,  St. 
895,  art.  2978,  applicable  only  to  plaintiff  in- 
stituting the  suit.— Charlton  v.  Charlton,  141 
S.  W.  290. 

(F)  Jndvment  or  Decree. 

i  165  (Ark.)  Introduction  of  false  testimony 
is  insufficient  to  warrant  vacation  of  a  divorce 
decree  for  fraud  in  its  procurement — Stewart 
V.  Stewart,  141  S.  W.  WS. 

Facts  held  to  show  fraud  on  the  part  of  j^lain- 
tiff  in  a  divorce  action  sufficient  to  justify  a 
vacation  of  a  decree  in  his  favor. — Id. 

V.  AUMONT,  AI.I.OWANCES,  AND 
DISPOSITION   OF  PROPERTY. 

1 210  (Ark.)  A  wife's  petition  to  set  aside  a 
divorce  decree  for  fraud  m»  be  considered  as 
filed  during  the  pendency  of  the  action,  under 
Kirby's  Dig.  $  2679,  providing  for  the  grant  <ft 
alimony  to  a  .wife  pending  suit  for  divorce.— 
Stewart  t.  Stewart,  141  S.  W.  193. 

DOCKETS. 

See  Justices  of  the  Peace,  {  138;  Trial,  t  11. 

DOCTORS. 

See   Physicians  and   Surgeons. 

DOCUMENTARY  EVIDENCE. 

.<ipp   Criminal  Law,  §|  429-141;    Evidence,  IS 
S4S-;(72. 


DOMICILE. 

See  Removal  of  Causes ;    Venue,  {{  21,  32. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Curtesy;  Ejectment,  8  23. 

DRAINS. 

See  Appeal  and  Error,  f  1210;  Municipal  Cor- 
porations, i  845;    Nuisance,  f|  15,  30. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Intoxicating  Liquors,  §§  140,  224,  228. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  S  29& 

DUPLICITY. 

See  Indictment  and  Information,  {  125. 

DURESS. 

See  Husband  and  Wife,  i  107. 

EASEMENTS. 

See  Adjoining  Landowners;  Dedication;  Mu- 
nicipal Corporations,  §  663. 

EJECTION. 

See  Carriers,  §§  351-383. 

EJECTMENT. 

See  Appeal  and  Error,  §S  187,  1010;  Judg- 
ment, §  586;  Jury,  §  28;  Landlord  and  Ten- 
ant, S  280;  Parties,  §  96;  Trespass  to  Try 
Title. 

I.  RIOHT  OF  ACTION  AND  DE> 
FENSE8. 

1 23  (Mo.)  That  a  purchaser  of  land  from  a 
curatrix  sued  in  ejectment  for  such  land  by  the 
ward  had  purchased  the  dower  interest  of  such 
curatrix  held  no  defense.— Carter  v.  Carter,  141 
S.  W.  873. 

H.  JURISDICTION,   PARTIES.  PRO- 
CESS. AND  INCIDENTAI. 
PROCEEDINGS. 

(  47  (Mo.)  A  failure  to  join  a  lessee  will  not 
reverse  a  judgment  in  ejectment  where  it  was 
not  shown  that  the  lessee  was  in  possession  at 
the  commencement  of  the  suit.— Carter  v.  Car- 
ter, 141  8.  W.  873. 

m.  PI.EADINO  AND   EVIDENCE. 

{81  (Mo.)  A  general  denial  in  ejectment 
puts  in  issue  defendant's  possession  of  the  land 
and  compels  plaintiff  to  prove  it. — Carter  v. 
Carter,  141  S.  W.  873. 

{ 95  (Ky.)  Evidence  in  an  action  to  recov- 
er land  held  to  show  that  the  land  was  owned 
by  plaintiff's  testator,  and  not  by  his  wife.— 
Horr  V.  Goodfriend's  Ex'r,  141  S.  W.  71. 

XV.  TRIAI.,  JUDGHENT,  ENFORCE- 
MENT OF  JUDGMENT.  AND 
REVIEW. 

{114  (Mo.)  A  judgment  in  ejectment  de- 
claring the  plaintiff's  right  to  possession  sub- 
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ject  to  the  dower  interest  ot  his  mother  Md 
proper  as  leaying  the  possession  subject  to  the 
dower  interest,  though  it  may  have  been  con- 
veyed.—Carter  V.  Carter,  141  S.  W.  873. 

A  judgment  in  ejectment  by  a  ward  for  pos- 
session of  premises  sold  by  his  curatrix  held  to 
properly  adjudge  repayment  of  the  considera- 
tion paid  by  the  purchaser.^ld. 

ELECTION  OF  REMEDIES. 

{7  (Tex.Ciy.App.)  By  filing  a  claim,  founded 
on  a  vendor's  lien  note,  with  the  purchaser's 
administrator,  the  vendor  elected  to  recover  on 
the  note,  precluding  subsequent  suit  to  recov<^ 
the  land.— Wiseman  v.  Cottingham,  141  S.  W. 
817 

ELECTIONS. 

See  Certiorari,  f  23;   Municipal  Corporations, 
S  84;    Pleading,  §  258;    Trial,  »  11. 

IZ.  OOUKT  OF  VOTES,   RETURNS. 
Ain>   CANVASS. 

i  259  (Tenn.)  Commissioners  of  a  municipal 
election  for  mayor  and  aldermen  under  the 
Dortch  law  have  no  power  to  go  behind  the 
returns.— Taylor  v.  Carr,  141  S.  W.  745. 

»260  (Tenn.)  Under  Acts  1907,  c.  436,  «{ 
15-18,  held,  that  the  duties  of  commissioners 
of  election  in  filing  returns  and  certifying  re- 
sults were  only  ministeriaL — Taylor  y,  Carr, 
141  S.  W.  745. 

X.  CONTESTS. 

{  285  (Tenn.)  A  petition  in  a  contested  may- 
oralty election  held  merely  to  state  the  contest 
in  two  aspects,  and  hence  not  to  be  subject  to 
demurrer.— Taylor  v.  Carr,  141  S.  W.  746. 

Petition  in  a  contested  mayoralty  election 
held  good  on  demurrer. — Id. 

Petition  in  a  mayoralty  election  contest  held 
to  state  a  case  in  favor  of  the  petitioner.— Id. 

§  286.  (Tenn.)  Averment  in  an  amendment 
to  the  answer  in  a  contested  election  case  held 
insufficient  to  enable  the  court  to  recount  the 
ballote.— Taylor  v.  Carr,  141  S.  W.  748, 

ELECTRICITY. 

See  Master  and  Servant,  {  208. 

ELEVATORS. 

See  Master  and  Servant,  {  222. 

EMBRACERY. 

See  Contempt 

EMINENT  DOMAIN. 

See  Evidence,  {  497. 

I.  NATURE.  EXTENT,   AND   DEI<EGA< 
TION  OF  POWER. 

§  2  (Tenn.)  To  give  a  contract  between  tele- 
phone companies  for  physical  connection  the 
effect  of  requiring  such  contract  to  continue  at 
the  will  of  the  connecting  company  held  to  take 
property  for  public  use  without  compensation. — 
Home  'Telephone  Co.  v.  People's  Telephone  & 
Telegraph  Co.,  141  S.  W.  845. 

II.  COMPENSATION. 

(B)   Tsklns      or      Injnrins      Propertr      «• 
OrouBd  for  Compensation. 

{ 96  (Ark.)  The  elements  to  be  considered 
in  determining  compensation  for  taking  land 
for  a  railroad  right  of  way  held  to  include  the 
injury  to  the  owner's  remaining  land. — Stutt- 
gart &  R.  B.  R.  Co.  V.  Kocourek,  141  S.  W. 
511. 


m.  PROCEEDINGS   TO   TAKE   PBOP. 
ERTT  ANB  ASSESS   COM- 
PENSATION. 

1 203  (Ark.)  Evidence  in  condemnation  pro- 
ceedingB  as  to  the  condition  of  land  not  taken 
held  admissible.— Stuttgart  &  B.  B.  B.  ()o.  v. 
Kocourek,  141  8.  W.  511. 

§  244  (Tez.Civ.App.)  Acts  26th  Le^  c.  70, 
referring  to  condemnation  proceedings  and 
amending  Rev.  St.  1895,  art  4471,  held  not  to 
prevent  a  decision  of  the  count?  court  from  be- 
ing suspended  by  an  appeal.— Houston,  B.  t 
T.  Ry.  Co.  v.  Homberger,  141  S.  W.  81L 

{ 262  (Ark.)  The  damages  awarded  held  not 
excessive.— Stuttgart  &  R.  B.  R.  Co.  t.  Ko- 
courek, 141  S.  W.  511. 

EMPLOYES. 

See  Master  and  Servant 

ENGINEERS. 

See  Municipal  Corporations,  (  296. 

ENGINES. 

See  Railroads,  fi  456-484. 

ENTICEMENT. 

See  Husband  and  Wife,  §§  325-333L 

ENTRY. 

In  jnstice'a  docket,  see  Justices  of  the  Peace, 
I  138. 

EQUITY. 

See  Appeal  and  Error,  S$  260,  302,  847,  894, 
1009,  1056;  Cancellation  of  Instruments; 
Compromise  and  Settlement;  Estoppel;  In- 
junction; Judgment  |{  418-449:  Judicial 
Sales,  i  39;  Partition;  Quieting  Title;  Re- 
ceivers; Reformation  of  Instruments;  Spe- 
cific Performance:  Trial,  |8  374,  386;  Trusts. 

I.  JURISDICTION,  PRINCIPLES,  AND 
MAXIMS. 

(O)  Prlnelplea  anal  Blaxlms  of  Bktalty. 

S56  (Mo.)  Equity  looks  through  the  form 
of  a  transaction  to  its  substance.- Mangold  v. 
Bacon,  141  S.  W.  650. 

X.  DECREE  AND  ENFORCEMENT 
THEREOF. 

•  S4I9  (Ark.)  A  decree,  though  based  on  a 
record,  reciting  the  return  of  an  officer  show- 
ing service,  may  be  impeached  where  it  can  be 
shown  that  the  defendant  was  not  served  and 
had  no  notice.— Moore  v.  Price,  141  S.  W.  501. 

In  a  stated  case,  held  that  the  trial  court 
might  act  upon  a  petition  to  set  aside  a  de- 
cree, even  though  after  filing  such  petition  it 
had  confirmed  a  sale  made  under  the  decree.— 
Id. 

One  seeking  to  impeach  a  judgment  or  decree 
oh  the  ground  that  he  was  never  served  with 
process  must  show  that  he  did  not  know  of 
the  proceeding  in  time  to  make  a  defease. — ^Id. 

On  a  petition  to  impeach  a  decree  on  the 
ground  that  defendant  was  never  served  with 
process,  held  that  certain  information  was  not 
such  notice  as  to  prevent  him  from  setting 
aside  the  decree.— Id. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

See  Insurance,  §  328. 
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ESTATES. 

See  Assignments  for  Benefit  of  Creditors,  S  250 ; 
Contracts,  I  229;  Curtesy,  Deeds,  f  8;  De- 
scent and  Distribution;  Bzecutors  and  Ad- 
ministrators; Life  Estates;  Tenancy  in  Com- 
mon;  Wills. 

ESTOPPEL 

See  Appeal  and  Error,  {  173 ;  Carriers,  f  21H ; 
Chattel  Mortgages,  {  141;  Contracts,  f  305; 
Corporations,  §  487 ;  Courts,  J  89 ;  Husband 
and  Wife,  S  129;  Infants,  §  55;  Insurance, 
»  367,  624.  705;  Judgment.  |§  715-747 ;  Lim- 
itation of  Actions,  I  13;  Municipal  Corpora- 
tions, IS  319,  671,  978;  Parties,  S  96;  Part- 
nership, M  217,  485;  Sales,  {  285;  Tele- 
graphs and  Telephones,  {  10. 

m.  EQ1XrTABI.Zi   ESTOPPEIi. 

(A)  Ratnr*  amd  Basentlala  In  General. 

5  55  (Tex.CiT.App.)  A  lessee  held  not  estop- 
ped to  claim  rent  after  the  sublessee's  removal. 
—Goldman  v.  Broyles,  141  S.  W.  283. 

I  58  (Ark.)  Any  negligence  of  the  caslUer  of 
a  bank  in  accepting  a  renewal  note  without  ex- 
amining it  to  see  if  it  was  signed  by  the  direc- 
tors or  the  maker  personally  as  agreed  held  not 
to  estop  the  bank  from  rescinding  the  accept- 
ance for  mistake.— Frazier  t.  State  Bank  of 
Decatur,  141  S.  W.  941. 

(B)  Gronnds  of  Batoppel. 

S7I  (Tex.CiT.App.)  A  broker  held  not  es- 
topped from  claimmg  commissions  on  a  sale. — 
Grogan  v.  OdeU,  141  S.  W.  169. 

$96  (Mo.  App.)  In  an  action  against  a 
firm,  defended  on  the  ground  of  an  assumption 
of  indebtedness  by  the  corporation  succeeding 
it,  the  fact  that  the  plaintiff  had  diligently  pre- 
sented his  bills  to  the  corporation  held  not  to 
estop  him  from  suing  the  firm. — Leckie  t.  Ben- 
nett, 141  S.  W.  706. 

(B)  Pleading,    BTldenee,    Trial,    and    Re- 
vle^T. 

i  107  (Mo. App.)  Prior  mortgagee  held  not 
entitled  to  assert  estoppel  of  subsequent  mort- 
gagee where  not  pleaded  in  petition. — Kolk- 
meyer  ▼.  J.  S.  MerreU  Drug  Co.,  141  8.  W. 
1164. 

§110  (Tex.CiT.App.)  Estoppel  mast  be 
pleaded.— Missouri/K.  &  T.  By.  Co.  of  Texas 
V.  Linton,  141  S.  W.  120. 

{112     (Mo.  App.)    In  an  action  against  a 

gartnership,  held,  that  a  plea  of  estoppel  was 
tsnfficient  for  failure  to  allege  any  detriment 
to  defendants.- Leckie  ▼.  Bennett,  141  S.  W. 
706. 

EVIDENCE. 

See  Abatement  and  BeviTal ;  Account,  Action 
on ;  Acknowledgment ;  Adjoining  Landown- 
ers; Adultery;  Adverse  Possession,  g|  16,  80, 
104,  114;  Alteration  of  Instruments.  §  29; 
Appeal  and  Error,  |$  173,  209,  231,  260,  2S9, 
295,  499,  501,  528,  547.  581,  662,  684,  6U'J, 
701,  742,  760,  837,  847,  894,  007-934,  979, 
994,  997,  1001-1011,  1033,  1()36,  1040,  1048, 
1050-1058,  1066,  1071,  1094,  1122,  1175; 
Assault  and  Battery,  g  26;  Assignments 
for  Benefit  of  Creditors,  {  51;  Attach- 
ment, §  379;  Bailment,  §  31;  Bigamy,  8$  1, 
5;  Bills  and  Notes,  |§  493,  499,  518,  527; 
Brokers,  g  86;  Building  and  Loan  Associa- 
tions, 8  41;  Burglary;  Carriers,  gg  20,  106, 
134,  185,  218,  227,  228,  230,  315,  318 ;  Com- 
promise and  Settlement;  (Jonspiracy ;  Con- 
tracts, f  g  15,  346 ;  Corporations,  gS  121,  426, 
432 ;  Courts,  {  64 ;  Covenants,  g  72 ;  Crim- 
inal   Law,   gg   304-539.   596,   695,   741,   742, 


780,  7831/2,  784,  811,  814,  940,  1043,  1090, 
1097, 1159,  1168,  1169;  Damages,  gg  168-190; 
Death,  g  76;  Dedication,  i  42;  Deeds,  gg  196, 
211;  Depositious;  Disorderly  House,  S  16; 
Divorce,  §  165 ;  Ejectment,  §  95 ;  Eminent 
Domain,  S  203 ;  Executors  and  Administra- 
tors, §§  397,  450;  False  Pretenses ;  Forgery, 
gg  23.  39,  44;  Fraud,  §§  50,  58;  Gaming,  | 
98 ;  Habeas  Corpus ;  Homestead.  §  181 ;  Hom- 
icide, §§  150-198,  309,  339;  Husband  and 
Wife,  §§  108,  333,  348;  Incest,  §  14;  Insur- 
ance, §^  136,  646,  (551,  665,  819 ;  Intoxicating 
Liquors,  §§  223,  224.  228.  236 ;  Joint  Adven- 
tures;  Judgment,  g§  162,  499,  951;  Land- 
lord and  Tenant,  §  109;  Larceny,  g§  44-55; 
Limitation  of  Actions,  §  197 ;  Malicious  Pros- 
ecution, §  24;  Master  and  Servant.  §g  264- 
278;  Mechanics'  Liens.  §§  279,  281:  Mines 
and  Minerals,  8g  66,  123.  125 ;  Mortgages,  g 
37 ;  Municipal  Corporations.  S§  671,  817; 
Negligence,  §  134 ;  New  Trial,  §  103 ;  Nova- 
tion, g  12;  Partnership,  §  217;  Payment,  g 
67:  Principal  and  Agent,  g  123;  Property; 
Railroads.  g«  346,  348,  397.  398,  481;  Rape,  g| 
41-45:  Replevin,  §  70;  Sales,  §|  181,  357; 
Seduction,  §  46;  Specific  Performance,  §  121; 
Statutes,  §  289;  Street  Railroads,  g  112; 
Taxation,  5  851 ;  Tenancy  in  Common,  §  15; 
Trade-Marks  and  Trade-Names,  g  93 ;  Tres- 
pass, g  44 ;  Trespass  to  Try  'Title,  g  38 ; 
Trial,  gg  139,  140,  142.  194,  203,  233,  234, 
251,  252,  296;  Trover  and  Conversion.  g§  39, 
40 ;  Trusts.  5§  44.  89 ;  Vendor  and  Purchas- 
er. gS  243.  244 ;  Waters  and  Water  Courses, 
g  261;  Witnesses. 
Reception  of,  see  Criminal  Law,  {g  665-687; 
Tr&l,  §§  62-02. 

I.  JUDICIAI.  NOTIOZi. 

g  20  (Mo.)  The  court  win  take  judicial  no- 
tice that  coal  is  a  necessity  in  the  operation  of 
a  steam  railroad,  and  that  an  elevator  is  of 
assistance  in  handling  and  shipping  grain  by 
railroads. — State  ex  inf.  Attorney  General  t. 
Missouri  Pac.  Ry.  Co.,  141  S.  W.  648. 

{ 35  (Mo.)  The  court  does  not  judicially 
notice  the  statutes  of  a  sister  state. — Norman 
T.  Pennsylvania  Fire  Ins.  Co.,  141  S.  W.  618; 
Same  v.  Connecticut  Fire  Ins.  Co.,  Id.  620. 

g  40  (Mo.)  The  Supreme  Court  will  take  ju- 
dicial notice  that  the  St.  Louis  circuit  court  is 
not  within  the  appellate  district  of  the  Spring- 
field Court  of  Appeals,  but  that  appeals  from 
that  court  go  to  the  St.  Louis  Court  of  Ap- 

?eals.— Findley  t.  United  Rye.  Co.  of  St  Louis, 
41  S,  W.  868. 

n.  PRESUMFTIOirS. 

g  65  (Mo.)  Residents  of  a  city  are  presumed 
to  know  the  provisions  of  its  ordmances.— 
City  of  BoonviUe  ex  reL  Cosgrove  t.  Stephens, 
141  S.  W.  1111. 

{  67  (Tex.Civ.App.)  A  definite  state  of  facte, 
shown  to  have  once  existed,  is  presumed  to 
continue.— Holt  v.  Abby,  141  S.  W.  173. 

177  (Mo.App.)  Evidence  which  would  have 
been  given  by  a  witness  whom  defendant  could 
have  called,  but  did  not,  held  presumably  ad- 
verse to  defendant.— Tate  v.  Wabash  R.  Co.,  141 
S.  W.  469. 

1 83  (Tex.)  In  the  absence  of  proof  to  the 

contrary,  it  will  be  presumed  that  a  surveyor 
of  a  grant  of  public  lands  performed  his  duty. 
— Finberg  v.  Gilbert,  141  S.  W.  82. 

m.  BintDEN  OF  PROOF. 

1 94  (Tex.Civ.App.)  The  burden  of  proof  held 
not  to  shift  to  defendant  on  plaintiff  establish- 
ing a  prima  facie  case,  unless  defendant  relies 
on  an  affirmative  defense. — Kirby  Lumt>er  Co. 
V.  Stewart,  141  S.  W.  295. 
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IV.  BEX^EVANCT,  MATERIAUTT,  AND 

COHFETENCT  IN  GENERAL. 

(A)    Fact*  In  lasne  and  Relevant  to  I««iie«. 

Sirs  (Tex.CiT.App.)  What  the  cattle  sold 
for  on  the  day  of  their  arrival  and  on  the  mar- 
ket to  which  they  were  shipped  held  admissible 
to  show  their  market  value,  in  an  action  for 
injury  to  them  through  the  carrier's  rough 
handling  and  delay  in  transit. — Ft.  Worth  & 
R.  G.  Ry.  Co.  V.  Montgomery,  141  S.  W.  813. 

(B)  Re«  Gestce. 

I  1 1 9  (Tes.Civ.App.)  Evidence  in  an  action 
for  injury  to  cattle  in  transit  through  rough 
treatment,  that  other  cattle  in  the  same  ship- 
ment were  killed  held  admissible  as  part  of  the 
res  gestte.— Ft  Worth  &  R.  G.  Ry.  Co.  v. 
Montgomery,  141  S.  W.  813. 

§  122  (Ky.)  Declarations  of  a  bystander 
held  not  admissible  as  a  part  of  the  res  ges- 
tte.—Louisville  &  N,  E.  Co.  V.  Cox,  141  S.  W. 
50. 

i  127  (Tex.Civ.App.)  In  an  action  against  a 
railway  company  for  breach  of  contract  to  carry 
a  dead  body,  testimony  htld  admissible  to  show 
plaintiff's  mental  suffering,  etc.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Linton,  141  S.  W. 
129. 

(B)  Competency. 

§  155  (Mo.App.)  In  an  action  against  a  phy- 
sician for  malpractice,  evidence  introduced  by 
plaintiff  held  to  entitle  defendant  to  prove  the 
entire  arrangement  in  which  plaintiff  agreed  to 
assume  the  risk.— Hales  t.  Raines,  141  S.  W. 
917. 

V.  BEST  ANX>  SECONDARY  EVIDENCE. 

i  158  (McApp.)  Rev.  St.  U.  S.  S  4192  (U.  S. 
Comp.  St.  1901,  p.  2837)  held  not  to  preclude 
the  admission  of  oral  testimony  to  show  own- 
ership of  a  steamboat  in  an  action  for  conver- 
sion of  machinery  taken  therefrom.— Carpen- 
ter v.  Gruendler  Mach.  Co.,  141  S.  W.  1147. 

Rev.  St.  1909,  §§  6339.  11,519,  held  to  jus- 
tify the  admission  of  parol  testimony  to  show 
ownership  of  a  steamboat  in  an  action  for  a 
conversion  of  its  machinery  and  fittings. — Id. 

S  158  (Tex.Civ.App.)  Testimony  as  to  the 
market  value  of  cattle  held  not  rendered  in- 
admissible, on  the  theory  that  a  report  of  the 
sales  thereof  was  the  best  evidence. — Southern 
Kansas  Ry.  Co.  of  Texas  v.  Lockhart,  141  S. 
W.  127. 

§  159  (Ark.)  In  an  action  to  foreclose  a  mort- 
gage, parol  evidence  relating  to  entries  on  the 
i)robate  records  held  competent. — Pendergrass  v. 
^ne-Allen,  141  S.  W.  GOT. 

i  175  (Tex.Civ.App.)  An  original  state  ab- 
stract book,  containing  memoranda  of  the  ab- 
stracts of  title  to  patented  lands,  held  admissi- 
ble to  show  that  the  land  in  controversy  had 
been  patented  to  L. — Jones  v.  Wagner,  141  S. 
W.  280. 

g  r79  (Tex.  Civ.  App.)  A  copy  of  a  letter 
held  admissible.— Austin  v.   Rupe,  141   S.  W. 

547. 

VI.  DEMONSTBATIVE  EVIDENCE. 

§  194  (Tex.Civ.App.)  In  an  action  for  the 
wrongful  seizure  of  household  furniture,  the  re- 
fusal to  allow  defendant  to  exhibit  the  articles 
to  plaintiCC  while  testifying  held  not  erroneous. 
—Souther  v.  Hunt,  141  S.  W.  3.59. 

vn.  ADmssioNS. 

(A)   Nature,   Form,  and   Incident*   In   Gen- 
eral. 

S  207  (Mo..\pp.)  Statement  of  counsel  in  ar- 
gument held  nut  an  admission  that  plaintiff  was 
entitled  only  to  a  certain  amount. — Renfrew  v. 
(Joodfellow,  141  S.  W.  115;{. 


$  2 1 5  (Mo.App.)  Proofs  of  death  furnished  by 
the  beneficiary  of  a  life  policy  in  accordance 
with  its  terms  are  admissible  against  the  bent^ 
ficiary  as  admissions,  but  may  be  explained  and 
rebutted. — Frazier  v.  Metropolitan  Ufe  Ins.  Co- 
141  S.  W.  936. 

IX.  HEABSAT. 

§318  (Mo.App.)  A  physician's  unsworn  state- 
ment attached  to  an  application  for  life  insur- 
ance made  by  plaintiS^s  wife  after  the  alleged 
injury  held  inadmissible  on  the  issue  of  the  ex- 
tent of  her  injuries.— Tate  v.  Wabash  R.  Co., 
141  S.  W.  459. 

§  3 1 8  (Mo.App. )  In  an  action  for  breach  of 
warranty  in  the  sale  of  certain  mules,  certain 
correspondence  between  officials  and  agents  of 
a  railroad,  indicating  that  the  mules  bad  not 
been  exchanged  in  transit,  held  inadmissible. — 
Oak  Lawn  Sugar  Co.  ▼.  Sparks  Bros.  Mule 
Co.,  141  S.  W.  698. 

{318  (Tex.Civ.App.)  Admission  of  evidence, 
in  an  action  against  carriers  for  misdelivering 
live  stock,  Arid  not  error. — Southern  Kansas 
Ry.  Co.  of  Texas  v.  Lockhart,  141  8.  W.  127. 

X.  DOGUMENTABT  EVIDENCE. 

(BY  Kxempllflcatlona,       Traaaerlpta,       aad 
CertlAed  Copies. 

8  348  (Mo.)  Judgment  and  transcript  of 
judgment  in  another  state  duly  authenticated 
held  admissible  in  an  action  in  this  state  on 
the  judgment. — Western  Assur.  Co.  v.  Walden, 
141  S.  W.  595. 

(C)  Private  Wrltlngr*  and  Pablleatlons. 

8  358  (Tex.)  Where  the  field  notes  of  the 
different  sections  of  a  block  and  the  location  of 
a  section  in  controversy  in  trespass  to  try 
title  is  shown,  maps  subsequent^'  made  held 
admissible  in  evidence.— Finberg  y.  Gilbert,  141 
S.  W.  82. 

(D)  Prodnotlon,    Authentication,    and    Ef- 
fect. 

§372  (Tex.)  Ancient  plats  long  and  publicly 
recognized  by  the  public  and  the  parties  ArM 
admissible  as  a  species  of  reputation  of  the 
location  of  land. — Finberg  v.  Gilbert,  141  S. 
W.  82. 

XI.   FABOI.    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(A)    Contradicting,  Varylasr.  or  Addlnic  to 
Terms  of  'Written  Instrument. 

i  419  (JIo.  App.)  Oral  testimony  held  com- 
petent to  show  the  real  consideration  of  a  bill 
of  sale  of  property  of  a  partnership  to  a  cor- 
poration.— Leckie  v.  Bennett,  141  S.  W.  706. 

§  419  (Mo.App.)  A  deed  by  a  party  to  a  joint 
adventure  for  the  purchase  and  sale  of  real 
estate  and  profits  which  recites  a  considera- 
tion for  the  conveyance  held  not  conclusive  on 
the  parties  to  the  joint  adventure. — Barry  v. 
Bemays,  141  S.  W.  933. 

§  423  (Mo.  App.)  Where  the  note  express- 
ly stated  that  all  of  the  signers  were  princi- 
pals, it  cannot  be  shown  by  parol  that  two  of 
them  signed  as  sureties. — Stephenson  v.  Joplin 
State  Bank,  141  S.  W.  691. 

§  424  (Mo.  App.)  Plaintiff,  not  being  a  par- 
ty to  a  contract  between  defendants,  Md  not 
precluded  from  proving  a  matter  provided  for 
in  the  contract  by  parol.— Leckie  v.  Bennett, 
141  S.  W.  706. 

(B)   Invalidating  IVrltten  Instrument. 
§433  (Ark.)  To   show  that  a  renewal  of  a 
promissory  note  originally  executed  by  a  cor- 
poration was  accepted  under  the  belief  that  it 
was    signed    by    the    directors    personally    held 
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not  to  violate  the  parol  eridence  rule.— Frazier 
T.  State  Bank  of  Decatur,  141  S.  W.  941. 

The  rule  that  one  signing  a  contract  without 
reading  it,  when  he  lias  an  opportunity  to  do 
80,  cannot  plead  ignorance  of  its  contents,  held 
not  to  apply  to  prevent  showing  that  the  note 
was  accepted  under  a  mistake  of  fact  as  to  its 
contents.— Id. 

i  434  (Ark.)  In  an  action  by  a  purchaser 
of  land  for  an  alleged  deficiency  in  quantity, 
held,  that  parol  evidence  as  to  the  vendor  s 
false  representations,  inducing  the  contract, 
was  admissible.— Brown  v.  lie  May,  141  S.  W. 
759. 

(D)  CouBtmetlon   or  Application   of   Ijan- 
maare  of  'Written  Instrament. 

S459  (Tex.Civ.App.)  An  order  for  goods, 
signed  by  one  as  president  of  a  voluntary  as- 
sociation, held  not  to  show  on  its  face  that  the 
president  was  personally  liable,  and  parol  evi- 
dence to  show  to  whom  credit  was  extended 
was  admissible. — Southern  Badge  Co.  v.  Smith, 
141  S.  W.  185. 

Where  an  order  for  goods,  signed  by  one  as 
president  of  a  voluntary  association,  was 
fraudulently  procured,  parol  evidence  as  to 
whom  credit  was  extended  when  the  order  was 
made  held  admissible. — Id. 

§460  (Tex.Civ.App.)  Parol  evidence  explain- 
ing a  contract  for  the  sale,  upon  commission, 
of  lands  held  inadmissible. — ^Rushing  v.  Mit- 
chell, 141  S.  W.  329. 

{461  (Tez.Civ.App.)  Evidence  of  the  undis- 
closed purpose  of  an  applicant  for  fire  Insur- 
ance, in  returning  the  policy  to  the  agent  with 
a  letter,  held  inadmiBsible.--Jef!erBon  Fire  Ins. 
Co.  of  Philadelphia  v.  Greenwood,  141  S.  W. 
319. 

Xn.   OPINION  EVIDENCE. 

'  (A)   Conclusion*     and     Opinions     of     THTlt- 
Bcaaea  In  General. 

{471  (Mo.App.)  Statement  of  witness  held 
on  opinion,  a  statement  of  objective  facts,  and 
not  a  conclusion.— Renfrew  v,  Croodfellow,  141 
S.  W.  1153. 

{471  (Tex.Civ.App.)  In  an  action  for  the 
wrongful  seizure  by  defendant  of  plaintifTs 
goods,  testimony  of  an  officer  assisting  defend- 
ant held  properly  excluded  as  a  conclusion.— 
Souther  v.  Hunt,  141  S.  W.  359. 

J  472  (Tex.Civ.App.)  In  an  action  for  com- 
missions for  procuring  a  purchaser,  the  testi- 
mony of  the  purchaser  that  the  broker  was 
the  procuring  cause  held  inadmissible. — Grogan 
V.  Odell,  141  S.  W.  169. 

§472  (Tex.Civ.App.)  In  an  action  for  libel, 
the  opinion  of  witnesses  as  to  the  effect 
the  article  had  on  plaintiff's  reputation  and 
standing  in  the  community  was  inadmissible. — 
Galveston  Tribune  v.  Johnson,  141  S.  W.  302. 

S474  (Tex.Civ.App.)  Opinions  of  nonexpert 
witnesses  who  had  testified  as  to  the  facts  on 
which  the  opinions  were  based  held  admissible 
in  an  action  for  damages. — American  Const. 
Co.  V.  Caswell.  141  S.  W.  1013. 

{478  (Tex.Civ.App.)  One's  mental  status 
held  subject  to  proof  by  nonprofessional  testi- 
mony.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
I.inton,  141  S.  W.  129. 

{ 492  (Mo.)  A  witness  need  not  be  an  ex- 
pert in  order  to  be  competent  to  testify  as  to 
the  speed  of  a  street  car. — Moon  v.  St.  Louis 
Transit  Co.,  141  S.  W.  870. 

§497  (Ark.)  In  condemnation  proceedings, 
opinion  evidence  as  to  the  damages  to  land  not 
taken  held  admissible.— Stuttgart  &  R.  B.  R. 
Co.  V.  Kocourek,  141  S.  W.  511. 

{501  (Tex.Civ.App.)  A  nonexpert  witness 
may   give    his   opinion   upon    iacts    stated    by 


him,  which  show  that  he  is  possessed  of  suf- 
ficient information  to  form  an  intelligent  opin- 
ion.—American  Const.  Co.  T.  Davis,  141  S. 
W.  1019. 

(B)  Snbjeeta  o<  Bzpert  Testlmonr. 

{506  (Mo.)  In  an  action  against  the  own- 
er and  tenant  of  a  building  for  personal  inju- 
ries from  being  struck  by  a  molding  board  fall- 
ing from  the  building,  held,  that  testimony  of 
experts  was  inadmissible  as  not  being  upon  a 
proper  subject  for  expert  testimony.- Mc- 
Anany  t.  Henrid,  141  S.  W.  633. 

§508  (Mo.)  "Expert  testimony"  and  "ex- 
pert witness"  defined.— McAnany  ▼,  Henrici, 
141  S.  W.  633. 

§513  (Tex.Civ.App.)  Certain  expert  testi- 
mony held  admissible  in  an  action  for  damages 
to  business  from  a  contractor's  obstruction  of 
a  street.— American  Const  Co.  v.  Caswell,  141 
S.  W.  1013. 

(C)  Competency  of  Experts. 

{543  (Tex.Civ.App.)  A  witness  held  suffi- 
ciently qualified  to  testify  to  the  market  value 
of  cattle  at  their  destination.— Galveston,  H.  & 
8.  A.  By.  Co.  V.  Saunders,  141  8.  W.  829. 

5  543  (Tex.Civ.App.)  A  witness,  having  tes- 
tified positively  that  he  knew  the  market  value 
of  apples  at  T.,  held  properly  permitted  to  tes- 
tify concerning  such  value.— Gulf.  C.  &  S.  F. 
Ry.  Co.  V.  Stewart,  141  8.  W.  1020. 

In  an  action  to  recover  damages  for  loss  of 
apples  packed  and  sold  in  bushel  boxes,  evi- 
dence of  witnesses  as  to  value  held  not  objec- 
tionable, in  that  they  testified  to  retail  as  dis- 
tinguished from   wholesale   value.— Id. 

(D)    BzamlnatlOB  ot  Experts. 

{  549  (Mo.)  Expert  testimony  in  an  action 
for  personal  injuries  held  inadmissible  because 
attempting  to  base  an  opinion  upon  an  opinion. 
—McAnany  v.  Henrici,  141  S.  W.  633. 

(F)  Effect  ot  Opinion  Evidence. 

J  571  (Tex.Civ.App.)  Testimony  of  a  second- 
hand dealer  held  not  to  prove  the  market  value 
of  secondhand  goods.— Souther  v.  Hunt,  141 
S.  W.  359. 

XIV.   WEIGHT  AND  SUFFICIENCT. 

{  588  (Tex.  Civ.  App.)  A  jury  can  believe 
or  disbelieve  any  witnesses  giving  contradictory 
testimony.— San  Antonio  Traction  Co.  v.  Young, 
141  S.  W.  572. 

EXAMINATION. 

See  Jury,  {{  85,  92;  Witnesses,  §{  264-277. 

EXCAVATIONS. 

See  Adjoining  Landowners;  Contracts,  {  232; 
Municipal  CTorporations,  {  671. 

EXCEPTIONS. 

See  Appeal  and  Error,  J{  260-273,  302.  584, 
CSl.  742.  837,  1040;  Criminal  Law,  |S  0!)u, 
1050,  1091;  Pleading,  {  228;  Trial,  {{70,  92. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  {{  499-644;  Criminal 
Law,  {{  1066,  1090-10K5,  1110,  1120,  1192. 

I.   NATURE,    FORM,    AND    CONTENTS 
IN   OENERAI.. 

{ 7  (Mo.App.)  An  abstract  of  a  bill  of  ex- 
ceptions held  to  properly  preserve  a  motion 
for  a  new  trial,  and  the  exception  to  the  over- 
ruling thereof.— Pugsley  v.  Ozark  Cooperage  & 
Lumber  Co.,  141  S.  W.  923. 
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XX.  SETIXEMEirT,  SIOmHO,  AND 
FUJNO. 

y9  (Ky.)  The  {provision  in  Cit.  Code  Prac 
4,  as  to  the  time  for  preparing  a  bill  of 
exceptions,  held  mandatory,  and  a  party  fail- 
ing to  comply  therewith  loses  his  right  to  re- 
view on  appeaL — Dalton  t.  Dalton,  141  S.  W. 
371. 

!  56  (Ark.)  The  judge's  certificate  to  the  bill 
of  exceptions  held  qualified  so  as  to  be  insuffi- 
cient.—WiUiama .  v.  Griffith,  141  S.  W.  495. 

EXCESSIVE  DAMAGES. 

See  Damages,  |{  132-140. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  {  88;  Cancellation  of  Instru- 
ments;  Homestead,  {  133;   Venue,  f  7. 

1 5  (Tex.OiT.App.)  False  representations  as 
to  the  valae  of  land  made  after  a  contract  to 
exchange  the  same  for  corporate  stock,  but 
before  actual  transfer,  held  insufficient  to  sus- 
tain a  suit  for  rescission. — Campbell  t.  Rush- 
ing, 141  S.  W.   133. 

EXCUSABLE  HOMICIDE. 

Se«  Homicide,  »  111-124. 

EXECUTION. 

See  Garnishment;  Judicial  Sales;  Justices  of 
the  Peace,  {  146;    Taxation,  i  689. 

VX.   OI.AIMS  BT  THIRD  PERSONS. 

{ 201  (Tex.CiT.App.)  Claimants  of  property 
which  had  been  attached  by  plaintiff  cannot, 
under  ReT.  St.  1895,  art  6310,  discharge  a 
judgment  obtained  by  the  attaching  creditor, 
by  an  offer  to  return  part  of  the  property  and 
pay  for  part  which  had  been  sold.— Cox  t. 
Janes,  141  S.  W.  326. 

VIX-'sAIiE. 
(D)  ConTcyancc  to  Psrekaser. 

(312, (Mo.)  A  purcliaser  at  execution  sale, 
which  was  regular,  save  that  the  BheritTs  deed 
did  not  correctly  describe  the  land,  takes  an 
equitable  title  thereto.— Spence  t.  Spence,  141 
S.  W.  898. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  §{  1036,  1048;  Courts, 
§"202;  Death,  H  79,  95,  99;  Descent  and 
Distribntion;  Election 'of  Remedies;  Gar- 
nishment, i  36;    Trusts;   Wills. 

IV.  OOIXEOTION  AND  MAlTAOEICEirT 

OF  ESTATE. 

(A)  In  General. 

S 123  (Mo.App.)  An  administrator  IteU  to 
hare  ratified  the  act  of  hta  coadministrator  in 
assigning  a  note  and  signing  his  name  to  the 
assignment.- Vandeventer  t.  Florida  Savings 
Bank,  141  8.  W.  900, 

(€3)  Personal  Property. 

i  170  (Mo.App.)  The  assignment  by  adminis- 
trators of  a  note  executed  to  them,  as  such, 
in  payment  of  a  judgment  of  the  estate,  held 
not  prohibited  by  Rev.  St  1909,  §  216,  or  oth- 
erwise, so  that  the  assignee  would  take  good 
title.— Vandeventer  t.  Florida  Savings  Bank, 
141  S.  W.  900. 

VI.  AX.I.OWANCE  AND  PAYMENT  OF 
CLAIMS. 

(A)  Lilabilltie*  of  Batate. 

1 217  (Ky.)  A  widow  could  recoTer  from  her 
husband  s   estate  an   amount  paid   by   her   to 


discharge  valid  debts  of  the  estate.— GtDiam  v. 
Gilliam,  141  8.  W.  870. 

Vin.  SALES  AND  GONVETANCES  UN. 
DEB  ORDER  OF  COURT. 

(B)  AppUeatlon  and  Order. 

9334  (Mo.App.)  Debts  of  a  landowner  who 
died  in  1863  held  not  barred  by  limitations  in 
1910:  no  administration  having  been  had  un- 
der Laws  1909,  p.  102,  |S  1,  2  (Rev.  St  1909, 
§1  188,  189). -Austin  t.  Shipman,  141  &  W. 
425. 

f  337  (Mo.)  On  an  application  by  an  ad- 
ministratrix to  sell  land  to  pay  debts.  Rev.  St 
1909,  I  162,  confers  on  all  the  heirs  residing  in 
the  county  the  right  to  personal  notice.— 
Thompson  t.  Pinnell,  141  S.  W.  605. 

(C3)  Sale. 

i  380  (Mo.)  Where  plaintiffs  sought  to  set 
aside  an  executrix's  deed  on  the  ground  that 
they  had  not  been  served  with  notice  of  the 
application,  and  so  testified,  defendant  was  en- 
titled to  show  by  the  sheriff,  after  laying  a 
foundation  indicating  search  and  loss  of  the 
returns  of  service,  the  contents  of  the  process 
claimed  to  have  been  served  by  him  on  the 
plaintiffs.— Thompson  v.  Finnell,  141  S.  W.  60S. 

(D)  Conveyance. 

§397  (Mo.)  An  administratrix's  deed  to 
land  sold  to  pay  debts  held  prima  fade  evi- 
dence of  all  the  recitals  therein  contained  in- 
cUiding  the  order  of  sale,  nnder  Rev.  St  1909, 
§  176.— Thompson  v.  Pinnell,  141  S.  W.  605. 

X.  ACTIONS. 

1427  (Ark.)  Where  the  probate  records 
show  that  no  debts  were  ever  probated  against 
the  estate  of  a  mortgagee,  and  that  the  plain- 
tiff in  an  action  to  foreclose  the  mortgage  was 
the  sole  legatee  under  the  will,  plaintiff  as  ex- 
ecutrix had  no  contingent  interest  in  the  es- 
tate.—Fendergrass  V.  Lane-Allen,  141  S.  W. 
507. 

1438  (Tex.CiT.App.)  Under  Rey.  St  1879. 
art  1202,  personal  serrice  on  an  administra- 
tor in  a  suit  to  recover  land  AeM  not  to  make 
decedent's  heirs  parties. — Wiseman  y.  Cotting- 
ham,  141  S.  W.  817. 

J  449  (Ky.)  Though  the  pleadings  support- 
ing a  widow's  claim  against  her  husband's  es- 
tate were  based  on  conversion  by  him  of  a  cer- 
tain sum,  held,  that  a  judgment  for  her  would 
be  sustained  upon  proof  of  his  promise  to  re- 
pay such  sum.— Gilliam  v.  Gilliam,  141  S.  W. 
370. 

§  450  (Mo.)  In  an  action  to  set  aside  a  set- 
tlement made  by  an  executrix,  evidence  held 
insufficient  to  show  fraud  inducing  the  set- 
tlement—Troll T.  Spencer,  141  S.  W.  .S.55. 

1 450  (Mo.App.)  Refusal  to  admit  in  eri- 
dence,  in  an  action  for  services  to  decedent 
the  pleadings  in  a  suit  in  which  the  first  al- 
lowance of  the  claim  by  the  probate  court  was 
set  aside,  was  not  error.— Renfrew  t.  Goodfel- 
low,  141  S.  W.  1153. 

EXEMPLARY  DAMAGES. 

See  Damages,  §{  87,  91. 

EXEMPTIONS. 

See    Homestead;     Set-Off   and    Counterclaim, 

IV.  PROTECTION    AND    ENFOBCE- 
MENT  OF  RIGHTS. 

i  133  (Tex.CiT.App.)  The  seizure  of  cotton 
growing  on  the  debtor's  homestead,  under  writ 
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of  attachment,  held  wrongfal,  aathorising  the 
debtor  to  recover  damages  for  the  wrongfal 
attachment.— Pate  t.  Yardeman,  141  S.  W.  817. 

EXPECTANCY. 

See  Contracts,  {  220. 

EXPERT  TESTIMONY. 

See  Evidence,  H  471-671. 

EXPLOSIVES. 

See  Master  and  Servant,  {  208. 

EXPRESS  COMPANIES. 

See  Carriers,  |§  96V^,  108. 

EXPRESS  CONTRACTS. 

See  Contracts,  i  346. 

EXPRESS  COVENANTS. 

See  Covenants,  i  1. 

EXPRESS  TRUSTS. 

See  Tmsts,  U  13-44. 

EXTENDED  INSURANCE 

See  Insurance,  i  367. 

EXTRINSIC  EVIDENCE. 

See  Evidence,  {{  419-461. 

FACTORS. 

See  Broken. 

FALSE  PRETENSES. 

f  39  (Ky.)  In  a  prosecution  for  obtaining 
money  by  false  pretenses,  the  commonwealth 
held  bound  to  prove  the  falsity  of  the  pretenses 
as  stated.— Gordon  v.  Commonwealth,  141  S. 
W.  1186. 

§51  (Ky.)  Evidence,  in  a  prosecution  for  ob- 
taining money  by  false  pretenses,  held  to  take 
the  case  to  the  jury  on  the  question  of  wheth- 
er any  money  was  due  accused  as  represented 
by  him.— Gordon  v.  Commonwealth,  141  S.  W. 
1186. 

FEDERAL  COURTS. 

See  Courts,  H  255,  289;    Removal  of  Causes. 

FEES. 

See  Assignments;  Assignments  for  Benefit  of 
Creditors,  {  250;  Banks  and  Banking,  J  165; 
Bills  and  Notes,  i  534;  Contracts,  {  113;  Ju- 
dicial Sales,  I  63;  Taxation,  S  549. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  $1  180-196. 

FENCES. 

See  Municipal  Corporations,  S  671;  Railroads, 
f  103. 

FIDUCIARY  RELATIONS. 

See  Deeds,  {  196. 


FILING. 

See  Appeal  and  Error,  §{  387,  391,  681,  771, 
773,  837,  1071;  Criminal  Law,  {  1009;  Dep- 
ositions, §  45;    Indictment  and  Information, 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  K  79,  84. 

FINDINGS. 

See  Adverse  Possession,  J  114;  Appeal  and 
Error,  Sf  544,  662,  907,  1009-1011,  1071. 
1094;  Bills  and  Notes,  g  527;  Carriers,  $ 
134:  Deeds,  |  211;  Municipal  Corporations, 
I  671. 

FINES. 

See  Bail;  Telegraphs  and  Telephones,  i  34. 

FIRE  INSURANCE 

See  Insurance. 

FIRES. 

See  RaUroads,  i|  466-484. 

FLOWAGE. 

Bee  Waters  and  Water  Coilrses,  |  179. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORECLOSURE. 

Mortgages,  H  333-434. 

Of  vendor's  hen,  see  Vendor  and  Ptirchaser,  f 
296. 

FOREIGN  CORPORATIONS. 

See  CorporatJons,  {  690. 

FOREIGN  JUDGMENTS. 

See  Judgment,  |  81& 

FOREIGN  LAWS. 

See  Criminal  Law,  |  315;   Evidence,  {  35. 

FOREMAN. 

Master  and  Servant,  U  180,  196,  222. 

FORFEITURES. 

See  Appeal  and  Error,  |  1010;  Insurance,  {§ 
1.52,  323-367,  378-392,  634,  646;  Taxation, 
i$  848,  851. 

FORGERY. 

17  (Tex.Cr.App.)  An  instrument  to  be  the 
subject  of  forgery  must  be  of  a  character  cal- 
culated to  deceive. — Bagley  v.  State,  141  S.  W. 
107. 

$20  (Tex.Cr.App.)  A  firm's  Indebtedness 
held  no  defense  to  a  prosecution  for  forging 
a  check  purporting  to  be  drawn  by  it. — Morville 
V.  State,  141  S.  W.  98. 

i  23  (Tex.Cr.App.)  On  a  trial  for  forgery, 
evidence  held  not  to  show  the  venue  of  the  of- 
fense.—Bagley  V.  State,  141  S.  W.  107. 

ft  28  (Tex.Cr.App.)  An  indictment  for  for- 
gery held  not  to  allege  an  instrument  which 
could  be  the  suliject  of  forgery  within  Pen. 
Code  1895,  art  637.— Bagley  v.  State,  141  S. 
W.  107. 
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{29  (Tex.Cr.A^^.)  An  indictment  'htli  not 
insufficient  for  famng  to  state  whether  "Austin 
Bros."  constituted  a  firm  or  partnership,  and 
to  name  the  members  thereof. — MorvUIe  t. 
State,  141  S.  W.  98. 

§29  (Tex.Cr.App.)  An  indictment  for  pass- 
ing a  forged  instrument  htXA  fatally  defective,— 
Bagley  v.  State,  141  S.  W.  107. 

§39  (Tex.Cr.App.)  In  a  trial  for  forging  an 
instrument  purporting  to  be  the  act  of  a  part- 
nership, evidence  'heXa  admissible  for  the  state. 
— Morville  v.  State,  141  S.  W.  »8. 

§  44  (Tex.Cr.App.)  To  support  a  conviction 
under  an  indictment  for  forgery,  the  evidence 
must  establish  a  certain  fact. — Bagley  t.  State, 
141  S.  W.  107. 

FORMER  ADJUDICATION. 

See  Courts,  |  91;  Judgment,  §§  540,  715-747, 
949,  951. 

FORMER  JEOPARDY. 

Sea  Criminal  Law,  §§  180-202,  335. 

FORNICATION. 

See  Disorderly  House;  Incest. 

FRANCHISES. 

See  Telegraphs  and  Telephones,  {  10. 

FRATERNAL  INSURANCE 

See  Insurance,  §|  665,  723,  726,  819. 

FRAUD. 

See  Action,  §  27;  Alteration  of  Instruments, 
I  29;  Assignments  for  Benefit  of  Creditors, 
§  24o:  Bankruptcy;  Banks  and  Banking,  %\ 
89,  80;  Building  and  Loan  Associations,  { 
41;  Cancellation  of  Instruments:  Compro- 
mise and  Settlement;  Contracts,  §  11;  Cor- 
porations ;  80;  Deeds,  §|  72.  196,  211;  Di- 
vorce, §  165 ;  Evidence,  §  434 ;  Exchange  of 
Property;  Executors  and  Administrators,  § 
450;  False  Pretenses;  Fraudulent  Convey- 
ances ;  Homestead,  %  131 ;  Husbbnd  and  Wife, 
I  29;  Insurance,  §§  605,  723;  Judgment.  §§ 
143,  443 ;  Landlord  and  Tenant,  §  109 ;  Mines 
and  Minerals,  §  66 ;  Pleading, "J  8;  Taxation, 
§§  798,  806,  809;  Vendor  and  Purchaser,  § 
108. 

I.  DEOEPTIOir   CONSTITTTTINO 

FRAUD.  Ain>  I.IABIIJTT 

THEREFOR. 

§4  (Ark.)  Representations  as  to  the  quan- 
tity of  land  in  a  tract  ore  not  fraudulent,  un- 
less made  with  the  intent  to  have  the  other 
party  act  upon  them  to  his  injury. — Brown  v. 
Le  May,  141  S.  W.  769. 

§9  (Mo.App.)  A  general  description  of  the 
property  purchased  fteZd  not  such  a  represen- 
tation as  will  support  an  action  for  deceit.— 
Stark  Bros.  Nurseries  &  Orchards  Co.  v.  May- 
hew,  141  S.  W.  433. 

t  13  (Ark.)  To  support  an  action  based 
upon  false  representations  such  representations 
must  be  known  to  be  false  by  the  party  mak- 
ing them;  or  they  must  be  positively  asserted 
and  calculated  to  convey  the  impression  that 
the  party  has  actual  knowledge  of  their  truth 
while  he  knows  his  ignorance.— Brown  v.  Le 
May,  141   S.  W.  759. 

I  13  (MoApp.)  In  an  action  for  deceit  in  a 
sale  of  goods,  knowledge  by  vendor  of  the 
falsity  of  the  representations,  or  his  reckless 
disregard  of  the  truth  thereof,  is  an  essential 
to  recovery.— Chappell  v.  Boram,  141  S.  W.  19. 


§13  (Mo.App.)  Essentials  of  actionable 
fraud  stated.— Stark  Bros.  Nurseries  k  Or- 
chards Co.  T.  Mayhew,  141  S.  W.  433. 

§  20  (Ark.)  Representations  as  to  th« 
quantity  of  land  in  a  tract  are  not  fraudulent, 
tmlesB  the  other  party  acted  upon  them  to  Us 
injury.— Brown  t.  Le  May,  141  S.  W.  759, 

H.  ACTIOHS. 

(A)  Rlitlit*   of  Aetlon  and   Defensea. 

§31  (Tex.  Civ.  App.)  Remedies  of  one  in- 
duced to  enter  a  contract  tbrongb  fraud  stat- 
ed.—Fordtran  V.  Cunningham,  141  S.  W.  562. 

(C)  Bvidenee. 

\  50  (Mo.)  One  alleging  fraud  in  a  transac- 
tion has  the  burden  of  proving  it— Troll  v. 
Spencer,  141  S.  W.  855. 

B'raud  cannot  be  presumed  or  inferred  from 
mere  suspicion. — Id. 

§  58  (Ky.)  Evidence  AeU  insufficient  to  show 
that  defendant  participated  in  any  fraud  np- 
on  plaintiff  in  the  sale  of  corporate  stnck  to 
him.— Billlter  y.  Childers,  141  S.  W.  1188. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES   TO  AKSWER  FOB 

DEBT.  DEFAXTXT  OR  mSCAR- 

RIAGE  OF  ANOTHER. 

§  18  (Mo.  App.)  A  contract,  whereby  a 
party  assuuies  the  debts  of  one  to  whom  it  soc- 
ceeds,  is  valid,  though  not  in  writing.— Leckie 
V.  Bennett,  141  S.  W.  706. 

§  23  (Ey.)  A  promise  by  defendant  to  par 
plaintiffs  a  certain  sum  in  consideration  of 
plaintiffs'  consent  to  defendant  procnriog  a 
settlement  of  litigation  instituted  by  plaintiffs 
for  their  clients  7irM  not  one  to  answer  for  an- 
other's debt  within  the  statute  of  frauds.— Van 
Winkle  V.  King,  141  S.  W.  46. 

§34  (Tex.Civ.App.)  An  agreement  to  collect 
and  pay  over  fceW  not  one  to  answer  for  the 
debt  or  default  of  another  within  the  statutf 
of  frauds.— American  Nat  Bank  v.  Petry,  141 
S.  W.  1040. 

Vm.   REQtnSITES  AND  STXFFICIEirCT 
OF  'WRITING. 

§  106  (Ark.)  Letters  by  defendant  to  plain- 
tiff licli  insufficient  to  take  an  order  for  eon- 
tract  out  of  the  statute  of  frauds.  Kirby's  Di?. 
§  .1050.— Lee  ▼.  Vaughan  Seed  Store,  141  S.  W. 
406. 

§115  (Ark.)  "Party  to  be  charged"  withm 
Kirby's  Dig.  §  3656,  defined.— Lee  v.  Vaughan 
Seed  Store,  141  S.  W.  496. 

That  defendant's  name  was  printed  in  the 
body_  and  on  the  back  of  an  order  for  goods, 
received  by  its  agent,  Aelet  not  to  constitute  a 
signature  within  statute  of  frauds.  Elrby's 
Dig.  §  3866.— Id. 

A  name  merely  printed  in  an  instrument 
where  according  to  its  purport  the  name  sbouM 
be  mentioned  in  the  recitals  is  not  a  signature 
within  the  statute  of  frauds.— Id. 

§  lie  (E:y.)  Parol  authority  to  sell  land  ii 
sufficient,  so  that  one  cannot  avoid  Ms  contract 
to  purchase  land  jointly  owned  by  B.  and  wife, 
though  the  contract  to  sell  is  signed  only  in 
the  name  of  B.,  without  indicating  the  pari>l 
authority  be  had  from  his  wife. — Monroe  v. 
Bailey,  141  S.  W.  412. 

IX.   OPERATIOK  AND  EFFECT  OF 
STATUTE. 

I  129  (Tex.Civ.App.)  A  parol  gift  of  land  i< 
unsustainable,  unless  it  is  shown  that  the  done<: 
had   possession    and    made    valuable    improve- 
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ments  with  the  knowledge  and  consent  of  the 
donor.— Yealock  v.  Yealock.  141  S.  W.  842. 

FRAUDULENT  CONVEYANCES. 

See  Judgment,  §  715. 

I.   TRANSFERS   AND    TRANSACTIONS 

INVAUS. 

(O  Propertr  dnd  Rlfflit*  Tramsterred. 

§52  (Tex.Clv.App.)  A  conveyance  of  a 
homestead,  whether  with  or  without  consider- 
ation, and  though  to  defraud  the  owner's  cred- 
itors, is  valid,  and  will  not  be  set  aside  as 
fraudulent.— Holt  v.  Abby,  141  S.  W.  173. 

m.  REmmiEs  of  creditors  and 

PURCHASERS. 

<A)  Person*  Katltled  to  Assert  laTalldlty. 

i  208  (Tex.Civ.App.)  In  view  of  Saylea'  Ann. 
Civ.  St.  1897,  art,  2o45,  to  enable  third  persona 
to  attack  a  deed  of  gift  from  husband  to  wife 
on  the  ground  that  ft  was  without  considera- 
tion, they  most  have  been  creditors  of  the  hus- 
band when  the  deed  was  executed. — Lane  T. 
Kuehn,  141  S.-  W.  363. 

FREE  PASSES. 

See  Carriers,  S  13. 

FRIGHT. 

See  Damages,  {  20. 

FULL  FAITH  AND  CREDIT. 

See  Garnishment,  }  237;  Judgment,  S  818. 

FUTURE  ADVANCEMENTS. 

See  Mortgages,  §  16. 

GAMING. 

See  Criminal  Law,  if  197,  202,  1169;  Indict- 
ment and  Information,  §  ]25;    Lotteries. 

m.   CRIMINAI.'  RESPONSIRIUTT. 

(A)  Offenses. 

{  68  (Ark.)  An  instrument  designed  for  play- 
ing a  game  of  chance  for  gain  held  a  gambling 
device,  within  Klrby's  Dig.  {  1732. — Johnson  v. 
State,  141  S.  W.  493. 

§  74  (Ark.)  The  setting  up  of  any  of  the 
gaming  devices  named  in  Kirby's  Dig.  §§  1732- 
1738,  held  to  constitute  a  separate  offense 
without  regard  to  whether  more  than  one  was 
exhibited  at  the  same  time.— Jacobs  v.  State, 
141  S.  W.  489. 

§  74  (Ark.)  The  offense  of  exhibiting  a  gam- 
ing device,  defined  by  Kirby's  Dig.  §§  1732, 
1733,  held  committed  when  the  exhibition  ob- 
tained a  price  for  its  use,  though  the  players 
only  contended  against  each  otber. — Johnson  t. 
State,  141  S.  W.  493. 

(B)  Prosecntion   and  Panlsbment. 

§98  (Ark.)  Evidence,  in  a  prosecution  for 
exhibiting  a  gambling  device,  hftd  to  sustain  a 
conviction.— Johnson  v.  State,  141  S.  W.  493. 

GARNISHMENT. 

See  Abatement  and  Revival;  Courts,  §  36;  In- 
junction, §  26;  Judgment,  |  427;  Justices  of 
the  Peace,  f  146. 

I.  NATURE  AND  GROUNDS. 

{  I  (Mo.)  Garnishment,  unknown  to  the 
common  law,  is  regulated  by   the  Legislature 


of  each  state.- Norman  v.  Pennsylvania  Fire 
Ins.  Co.,  141  S.  W.  618;  Same  y.  Connecticut 
Fire  Ins.  Co.,  Id.  620. 

H.  PERSONS    AND    PROPERTY   SUB. 
JECT  TO  GARNISHMENT. 

S36  (Ky.)  Where  a  court,  construing  a  will, 
rendered  judgment  in  favor  of  N.  against  the 
executors  for  $10  a  month,  such  amount  was 
subject  to  garnishment  at  the  suit  of  N.'s  cred- 
itors.—Chiles  V.  Sheffer's  Ex'r8,.141  S.  W.  369. 

§40  (Tex.Civ.App.)  A  claim  for  unliquidated 
and  uncertain  damages  is  not  subject  to  gar- 
nishment.- Armengol  v.  Richter,  141  S.  W. 
1028. 

IV.    WRIT  OR  SUMMONS  AND  NOTICE, 
SERVICE.  AND  RETURN. 

$92  (Ark.)  Under  Kirby's  Dig.  H  369.5. 
3^6,  a  judgment  in  a  proceeding  before  a  jus- 
tice on  account  for  $74  held  void  as  to  a  gar- 
nishee, where  a  writ  of  garnishment  was  is- 
sued in  advance  of  a  recovery  of  a  personal 
judgment.— Metcalf  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  141  S.  W.  1167. 

§99  (Mo.)  Where,  in  garnishment,  no  serv- 
ice on  defendant  was  made,  the  garnishee  could 
not  validate  the  proceedings  as  against  defend- 
ant.— Norman  v.  Pennsylvania  Fire  Ins.  Co., 
141  S.  W.  618;  Same  v.  Connecticut  Fire  Ins. 
Co.,  Id.  620. 

V.  I.IEN  OF  GARNISHMENT  AND 
UABILITT   OF    GARNISHEE. 

§  107  (Tex.Civ.App.)  As  between  two  gar- 
nishments, both  of  which  were  served  before 
the  claim  of  the  debtor  against  the  garnishee 
was  Anally  liquidated,  plaintiff's  garnishment, 
being  prior  in  time,  was  prior  in  right.— Ar- 
mengol V.  Richter,  141  S.  W.  1028. 

§  1 14  (Tex.Civ.App.)  A  garnishee  being  bound 
to  disclose,  not  only  the  amount  due  at  the 
time  the  garnishment  was  served,  but  also  at 
the  time  of  the  answer,  where  the  claim  was 
liquidated  before  answer,  he  was  bound  to  dis- 
close the  liquidated  amount. — Armengol  v. 
Richter,  141  S.  W.  1028. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
,      ENFORCE. 

§  125  (Ark.)  Under  Kirby's  Dig.  §1  369,5. 
3606,  an  employer,  summoned  as  a  garnishee 
in  void  proceedings,  is  not  precluded  from 
questioning  the  judgment  by  the  failure  of  the 
employ^  to  object. — Metcalf  v.  St.  Louis,  I.  M. 
&  S.  Ity.  Co.,  141  S.  W.  1167. 

§  177  (Tex.Civ.App.)  It  was  error  to  render 
judgment  in  garnishment  for  either  party  after 
judgment  foi  defendant  in  the  principal  suit 
pending  an  appeal. — Bergman  Produce  Co.  v. 
First  State  Bank  of  Paducah,  141  S.  W.  154. 

IX.  OPERATION  AND  EFFECT  OF 

GARNISHMENT.  JUDGMENT, 

OR  PAYMENT. 

§237  (Mo.)  A  judgment  against  a  garnish- 
ed debt  rendered  after  personal  service  on  the 
garniHhee  in  another  state,  although  the  non- 
resident defendants  were  not  personally  serv- 
ed, and  entered  no  appearance,  is  valid  to  the 
extent  of  the  debt,  and  is  entitled  to  the  full 
faith  and  credit  required  by  Const.  U.  S.  art. 
4.  {  1.— Western  Assur.  Co.  v.  Walden,  141  S. 
W.  595. 

GIFTS. 

See  Frauds,  Statute  of,  1 129;  Fraudulent  Con- 
veyances, f  208;  Witnesses,  §  159. 

X.  INTER  VIVOS. 

§  18  (Ky.)  Essentials  of  a  valid  gift  inter 
vivos  stated.— Dick  v.  Harris*  Ex'r,  141  S. 
W.  06. 
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!28  (Ky.)  On  stated  facts,  heJd,  that  there 
had  not  been  a  valid  gift  inter  vivoa  of  certain 
bonds  for  want  of  delivery.— Dick  v.  Harris' 
Ex'r,  141  S.  W.  66. 

$49  (Ky.)  That  one  after  his  marriage  wore 
a  ring  he  had  given  his  wife  before  marriage  is 
not  enough  to  indicate  that  if  was  given  back 
to  him.— BaU'B  Adm'x  v.  HaU's  Adm'r,  141  S. 
W,  70. 

GOOD  FAITH. 

See  Bills  and  Notes,  {f  S35,  356;  Vendor  and 
Purchaser,    §   243. 

GRAND  JURY. 

See  Indictment  and  Information,  {{  139,  140. 

{41  (Mo.)  The  policy  shown  by  Rev.  St 
1909,  SI  5026,  5027,  6C6(8,  5057,  5097,  held  not 
overthrown  by  the  requirement  of  the  common 
law  that  the  proceedings  of  a  grand  jury  be 
secret,  and  to  permit  the  examination  of  the 
witnesses  for  the  state  by  defendant  in  a  crim- 
inal action.— Ex  parte  Welbom,  141  S.  W.  31. 

Though  required  in  grand  jnry  proceedings 
under  Rev.  St.  1909,  S  5070,  held  not  to  pre- 
clude a  witness  from  giving  his  deposition  in 
an  action  to  take  depositions  conditionally  in 
a  criminal  proceeding.— Id. 

GRANTS. 

See  Waters  and  Water  Courses,  {  156. 

GUARANTY. 

See  Frauds,  Statute  of,  §{  18-34;  Indemnity; 
Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Criminal  Law,  i  1178;  Ejectment,  {{  23, 
114. 

HABEAS  CORPUS. 

H.  JTHEtlSDICTIOK.   PROCEEDINGS, 
ANB  REUEF. 

§85  (Mo.)  In  habeas  corpus  for  the  dis- 
charge of  one  committed  for  contempt  in  re- 
fusing to  be  sworn  or  answer  questions  in  pro- 
ceedings to  take  depositions  before  a  notary, 
evidence  held  to  show  no  bad  faith  in  taking 
such  depositions  which  would  excuse  the  per- 
son committed.— Ex  parte  Welbom,  141  S.  W. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  §1  1031-1073;  Criminal 
Law,  iS  U66-1175,  1178. 

HEARSAY  EVIDENCL 

See  EMdence,  i  818. 

HEAT  OF  PASSION. 

See  Homicide,  t  295. 

HIGHWAYS. 

See  Damages,  ff  137,  190;  Dedication,  g  42; 
Municipal  Corporations,  H  339,  340,  352, 
408-470,  663-671,  768-822. 

I.  EBTABX^ISHMEKT,  ALTERATION, 
AND  DISCONTINUANCE. 

(O)  Altaratlon, 


Vftostlon,  or  Abandon- 
ncnt. 


S79  (Mo.)  The  public  may  abandon  its 
right  to  nighways,  however  acquired. — Johnson 
V.  Rasmus,  141  S.  W.  500. 


Rev.  St.  1909,  |  10,446,  providing  for  aban- 
donment of  public  highways  by  nonnser.  held 
applicable  to  highways,  however  acquired. — Id. 

Nonnser  of  a  highway  for  10  years  operates 
as  an  abandonment,  under  Rev.  St.  1900,  I 
10,446,  though  limitations  have  not  mn  against 
the  state  since  August  1,  1866.— Id. 

Evidence  held  to  show  an  abandonment  of  an 
original  highway  by  more  than  10  years  non- 
user. — ^Id. 

IV.  TAXES.  ASSESSBOSNTS.  AND 
WORK  ON   HIGHWAYS. 

f  122  (Mo.)  In  view  of  the  time  of  the  pas- 
sage of  Act  May  6,  1909  (Laws  1909,  p.  767), 
and  Act  June  1,  1909  (Laws  1909.  p.  870),  an 
assessment  by  a  township  board  of  25  cents 
for  road  taxes  made  in  liHK),  must,  if  valid,  be 
based  upon  Const,  art  10,  I  22,  adopted  in 
1008.— Green  City  v.  Martin,  141  S.  W.  879. 

In  view  of  Act  May  6,  1909  (Laws  1900,  p. 
767),  held  that  Act  June  1,  1009  (Laws  190t». 
p.  870),  did  not  apply  to  road  taxes  levied  un- 
der Const  art.  1(),  §  22,  and  hence  such  taxes 
need  not  be  apportioned  between  the  township 
trustees  and  the  township  treasurer  of  munici- 
palities lying  within  the  township. — Id. 

Act  June  1,  1909  (Laws  1909,  p.  870),  krU 
not  retroactive  and  hence  cannot  affect  road 
taxes  levied  under  Const  art  10,  i  22,  before 
the  passage  of  the  act— Id. 

V.  REOUI.ATION  AND  USE  TOR 

TRAVEIu 
<A)  ObstmetloB*  and  HIneroaelimeBta. 

§163  (Tex.Cr.  App.)  Defendant  Md  not 
criminally  responsible  for  obstructing  a  road. — 
Lewis  T.  State,  141  S.  W.  532. 

<B)  Use  of  Highway  aad  Ijavr  o<  the 
Road. 

{  181  (Tex.Civ.App.)  A  recovery  in  an  ac- 
tion for  injuries  for  being  hit  by  an  automobile 
held  not  barred  by  the  act  of  the  plaintiff  ii. 
going  on  a  public  road  with  an  unruly  horse. — 
Blackwell  t.  McGrew,  141  S.  W.  1058. 


See  Sunday. 


HOLIDAYS. 
HOMESTEAD. 


See  Exemptions;  Fraudulent  Conveyances,  § 
52;  Husband  and  Wife,  §§  267,  273;  Judg- 
ment, S  747;   Trial,  §  256;   Trusts,  §  134. 

I.  NATURE,  ACQUISITION.  AND 

EXTENT. 

(D)  Property  OoBatltntlBK  Hoasoatead. 

§  77  (Tez.CiT.App.)  Under  Sayles'  Ann.  Civ. 
St  1897,  art  2m,  relating  to  the  sale  of 
homesteads,  held  that  an  attorney  receiving  a 
cash  consideration  for  the  sale  of  the  client's 
homestead  could  not  without  her  consent  ap- 
ply the  proceeds  to  the  client's  unsecured  debt 
to  himself.— Henry  v.  Boedker,  141  S.  W.  811. 

H.  TRANSFER  OR  INCUMBRANCE. 

I  115  (Tex.)  Under  Const  1866,  art  7,  |  22. 
Mid,  that  a  power  of  sale  in  a  duly  executed 
mortgage  on  homestead  proper^  was  enforce- 
able, as  not  being  a  "forced  sale."— Wiener  v. 
Zwieb,  141  S.  W.  771. 

§131  (Tex.  C!iv.  App.)  A  wife  suing  to  set 
aside  a  deed  executed  by  herself  and  nosband 
on  the  ground  of  fraud  held  required  to  show 
fraud  of  her  husband  or  the  purchaser.— Austin 
T.  Rupe,  141  S.  W.  647. 

§133  (Tex.  Civ.  App.)  A  wife  of  a  party 
in  a  contract  of  exchange  of  real  estate  keU 
not  entitled  to  set  aside  a  conveyance  to  the 
adverse  party  on  the  ground  that  she  nnder- 


Toplcs  ft  section  (D  NUMBERS  In  tbls  Index  A  Dec  ft  Am.  Dig.  Key  No.  SeriM,  ft  Beportar  Indexes  fn* 


Digitized  by 


Google 


1247 


INDBX-DIGBST 


Hoailelcle 


stood  notes  executed  by  the  adrerse  party 
were  a  part  of  the  consideration,  and  not  an 
indemnil7  against  liens  on  property  conveyed 
by  the  adverse  party. — Anstin  ▼.  Rape,  141  S. 
W.  547. 

A  release  of  notes  payable  to  a  hasband  held 
binding  on  his  widow,  anless  the  release  was 
made  through  fraud,  committed  by  the  hasband, 
affecting  her  rights. — Id. 

m.  BIGHTS  or  gPRVlVlllG  HUS- 

BANS,  WIFE.  CHIUBEH, 

OB  HEIHS. 

i  142  (Tex.)  After  a  sale  of  community 
property,  subject  to  a  homestead,  under  a  deed 
of  trust  executed  by  thv  hasband  without  the 
wife's  consent,  held,  that  the  sarriving  children 
retained  no  interest  in  the  property.— Wiener 
T.  Zwieb,  141  S.  W.  771. 

XV.   ABAin>01IMl!WT,  WAIYEB,   OB 
FORFXiIT  U  KE. 

i  154  (Ark.)  The  abandonment  of  a  home- 
stead is  principally  a  matter  of  intent— Stewart 
T.  Pritchard,  141  S.  W.  606. 

S  161  (Ark.)  Whether  an  owner  intends  to- 
abandon  a  homestead  mnst  be  determined  from 
all  the  circumstances  accompanying  his  re- 
moval, the  adaptability  of  the  land  for  purposes 
of  homestead,  and  the  length  of  the  absence.— 
Stewart  v.  Pritchard,  141  S.  W.  606. 

{  162  (Ark.)  Removal  from  a  homestead  or 
temporary  change  of  residence  will  not  defeat 
the  right  where  there  is  a  fixed  and  abiding 
intention  to  return.— Stewart  v.  Pritchard,  141 
S.  W.  606, 

{  162  (Tex.Civ~App.)  An  abandonment  of  a 
homestead  is  accomplished  only  by  removal 
therefrom  coupled  with  an  intention  never  to 
return.- Herman  t.  Smith,  141  S.  W.  1087. 

1 163  (Tex.Civ.App.)  A  wife  compelled  in 
consequence  of  her  husband's  treatment  to 
leave  his  home  temporarily,  either  from  ne- 
cessity to  make  a  living  or  other  causes  not  of 
her  own  making,  does  not  thereby  lose  her 
homestead  rights.— Herman  t.  Smith,  141  S.  W. 
1087. 

i  I7S  (Ark.)  Kirby'B  Dig.  |  3901,  prohibiting 
the  conveyance  of  a  homestead  withoat  the 
concurrence  of  the  wife,  does  not  limit  the  right 
of  the  owner  to  abandon  the  same.— Stewart  v. 
Pritchard,  141  S.  W.  505. 

§181  (Ark.)  In  an  action  to  specifically  en- 
force a  contract  to  convey  a  homestead,  evi- 
dence held  to  show  that  defendant's  removal 
from  the  land  was  with  the  intent  to  abandon 
it— Stewart  v.  Pritchard,  141  S.  W.  505. 

{181  (Tex.Civ.App.)  In  trespass  to  try  ti-« 
tie  to  land  which,  in  a  previous  action,  had 
been  adjudicated  to  be  defendant's  homestead, 
the    presumption    of    continuity   placed    upon 

Elaintifl  the  burden  of  proving  that  defendant 
ad  abandoned  hia  homestead.— Holt  t.  Abby, 
141  a  W.  178. 

V.  PBOTEOTION  AITO  ENFOBOXU 
MENT  OF  BIGHTS. 

t2ll  (Tex.Civ.App.)  Sayles'  Ann.  Civ.  St 
1897,  art  2396,  relating  to  sale  of  homesteads, 
held  not  to  require  that  a  suit  to  enforce  the 
homestead  rights  conferred  by  the  statute 
should  be  begun  within  six  months. — Henry  v. 
Boedker,  141  S.  W.  811. 

HOMICIDL 

See  Arrest,  i  68;  Criminal  Law,  H  338,  429, 
607%,  603,  717,  718,  763,  764,  780,  910, 1150, 
1166,  1172;  Indictment  and  Information,  § 
24;    Jury,  S  83;    Witnesses,  §  405. 


^ 


m.  MANSI^ITGHTEB. 

i  74  (Tex.Cr.App.)  Accused  held  not  guilty 
of  negligent  homicide  in  the  first  degree. — 
HamUton  t.  State,  141  &  W.  966. 

V.   EXOTT8ABI.E   OB   JtTBTIFIABXf 
HOMICIDE. 

Jill   (Ark.)  Defendant  held  not  entitled  to 
kill  in  resisting  unlawful  arrest  unless  in  dan- 
;er  of  losing  his  own  life  or  of  great  bodily- 
Tjury.— Coats  v.  State,  141  S.  W.  197. 

I  1 13  (Mo.)  One  provoking  a  diflSculty  held 
not  entitled  to  rely  on  self-defense,  unless  he 
in  good  faith  has  withdrawn  from  the  difficulty. 
—State  V.  Heath,  141  S.  W.  26. 

Where  decedent  on  bein^  feloniously  attacked 
conld  pursue  the  retreating  accused  to  make ' 
his  defense  good,  accused  could  not  during  such 
retreat  defend   himself   against   decedent— Id. 

t  120  (Mo.)  A  person  free  from  fault  when 
attacked  held  not  required  to  retreat  before  ex- 
ercising the  right  of  self-defense.— State  v. 
Heath,  141  S.  W.  26. 

{  123  (Tex.Cr.App.)  An  owner  held  author- 
ized to  use  no  more  force  than  is  necessary  to 
effect  the  expulsion  of  an  intruder  or  tres- 
passer.—Wells  V.  State,  141  8.  W.  96. 

I  124  (Tex.Cr.App.)  Accused  murdering  an 
officer  attempting  to  execute  a  writ  of  seques- 
tration held  not  entitled  to  base  any  defense 
on  right  to  defend  his  possession. — Fifer  v. 
State,  141  S.  W.  989. 

VXX.  EVIDENCE. 

(A)  Preanmptlons  aad  Burden  of  Proof. 

I  150  (Ark.)  In  homicide  case,  the  burden 
of  proof  rests  on  state  throughout  entire  trial, 
though  the  burden  of  showing  circumstances  of 
mitigation  justification,  or  excuse  is  on  accused. 
—Brock  V.  State,  141  S.  W.  756. 

(B)  AdmlsalbllltT  1b  Oeaeral. 

I  158  (Mo.)  Where  accused  made  threats 
against  decedent,  such  threats  are  admissible 
to  show  intention  of  accused  at  the  time  of 
entering  into  the  difficulty  with  decedent — 
State  V.  Heath,  141  S.  W.  26. 

f  166  (Tex.Cr.App.)  In  a  homicide  case,  cer- 
tain evidence  held  admissible  as  bearing  on  the 
motive  of  accused.— Fifer  t.  State,  141  S.  W. 
989. 

In  a  homicide  case,  certain  evidence  Md 
admissible  to  show  motive.— Id. 

I  169  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  kill,  explanation  as  to  the 
meaning  of  an  expression  used  in  crap  games 
held  admissible.— Davis  v.  State,  141  S.  W.  93. 

f  174  (Tex.Cr.App.)  In  a  homicide  case,  cer- 
tain evidence  held  admissible,  being  inculpatory. 
— Zimmer  v.  State,  141  a  W.  781. 

8  189  (Mo.)  Where  accused  relied  on  self-de- 
fense, evidence  of  the  attitude  of  the  parties 
toward  each  other  and  the  animus  of  decedent 
held  admissible.— State  v.  Hale,  141  a  W.  1125. 

On  a  trial  for  homicide,  the  refusal  to  permit 
the  giving  of  details  of  a  prior  difficulty  be- 
tween accused  and  decedent  held  proper. — Id. 

I  190  (Mo.)  Evidence  of  uncommunicated 
threats  by  decedent  against  accused  is  admissi- 
ble only  on  the  question  whether  decedent  was 
the  aggressor.— State  v.  Hale,  141  S.  W.  1125. 

{  192  (Mo.)  Where  accused  made  threats 
against  decedent,  such  threats  should  be  con- 
sidered in  determining  whether  accused  was 
the  aggressor.- State  v.  Heath,  141  S.  W.  26. 

{  192  (Mo.)  Where  accused  relied  on  self- 
defense,  evidence  of  who  was  the  aggressor 
held  admissible.— State  v.  Hale,  141  S.  W.  1125. 
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I  194  (Mo.)  Where  accused  relied  on  self-de- 
fense, evidence  as  to  vbat  reasonable  grounds, 
if  an^,  accused  had  for  belieTing  that  his  life 
was  in  danger  tteld  admissible.— State  t.  Hale, 
141  S.  W.  1125. 

{  198  (Tex.Cr.App.)  Where  accased  relied 
on  his  right  to  defend  his  possession  at  the 
time  he  shot  an  officer  attempting  to  execute  a 
writ  of  sequestration,  it  was  proper  to  permit 
a  witness  to  state  that  a  writ  of  possession  on 
which  accused  had  been  ejected  had  been  is- 
sued out  of  a  district  court— Fifer  v.  State, 
141  S.  W.  989. 

Where  accused  relied  on  his  right  to  defend 
his  possession  of  land  at  the  time  he  killed  an 
officer,  certain  evidence  held  admissible  to  show 
that  be  knew  that  a  decree  had  adjudged  that 
he  was  not  the  owner  of  the  land. — Id. 

Where  accased  claimed  that  decedent  was  a 
trespasser  at  the  time  of  the  killing,  an  execu- 
tion found  in  decedent's  pocket  was  properly 
received  in  evidence. — Id. 

(E)    'Weiirht  and  Snlllclency. 

1 231  (Tex.Cr.App.)  Evidence  held  sufficient 
to  sustain  a  finding  of  express  malice.— Cal- 
deron  v.  State,  141  S.  W.  251. 

1 236  (Tex.Cr.App.)  In  a  prosecution  for 
killing  a  new-born  child,  evidence  held  to  sus- 
tain a  finding  that  the  child's  bead  was  mashed 
in  and  its  neck  broken.— Jones  v.  State,  141  S. 
W.  953. 

{237  (Tex.Cr.App.)  A  finding  that  accused 
was  not  insane  at  the  time  of  the  killing  held 
sustained  by  the  evidence.— Jordan  v.  State, 
141  S.  W.  786. 

i  253    Evidence  held  to  sustain  a  conviction 
of  murder  in  the  first  degree. 
—  (Ark.)  Coats  v.  State,  141  S.  W.  197; 
(Ky.)  Moore  v.  Commonwealth,  141  S.  W.  52; 
(Tex.  Or.  App.)  MeClennan  v.  State,  141  S. 
W.  90;  Calderon  v.  Same,  Id.  251;  McCline 
r.  Same,  Id.  977. 

§  254  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  murder  in  the  second  degree. 
—Villa  v.  State,  141  S.  W.  104;  Owens  v. 
Same,  Id.  530;  Jordan  v.  Same,  Id.  786:  Jones 
V.  Same,  Id.  953. 

VIII.  TKIAZ.. 

(C)    Inatrnetion*. 

§  292  (Tex.Cr.App.)  On  evidence  In  a  prose- 
cution for  assault  with  Intent  to  murder,  held 
tliat  the  refusal  of  defendant's  specinl  re<|U03ts 
for  an  affirmative  presentation  of  his  matters 
of  defense  was  reversible  error. — Davis  v. 
State,  141  S.  W.  93. 

§295  (Tex.Cr.App.)  In  a  homicide  case  in 
which  there  was  no  evidence  of  passion,  field 
error  to  predicate  an  instruction  upon  a  kill- 
ing "in  a  passion  aroused  without  adequate 
cause."— Jones  v.  State,  141  S.  W.  953. 

J  295  (Tex.Cr.App.)  In  a  murder  trial,  evi- 
dence held  insufficient  to  raise  an  issue  wheth- 
er accused  acted  while  in  a  beat  of  passion 
caiisdd  by  decedent's  refusal  to  marry  him. — 
McCline  v.  State,  141  S.  W.  977. 

i  300  (Mo.)  In  a  homicide  case,  a  requested 
charge  held  properly  refused,  because  involv- 
ing a  question  not  raised  by  the  evidence. — 
State  V.  Hale,  141  S.  W.  1125. 

A  requested  instruction  in  a  homicide  case 
held  properly  refused,  because  calling  attention 
to  particular  testimony. — Id. 

A  requested  charge  in  a  homicide  case  held 
properly  refused,  because  failing  to  direct  the 
attention  of  the  jury  to  the  eflfect  of  evidence 
of  uncommunicated  threats  by  decedent  against 
accused. — Id.    . 


(300  (Tex.Cr.App.)  On  the  evidence  in  a 
prosecution  for  assault  with  intent  to  kill,  held, 
that  no  charge  on  self-defense  was  necessary. — 
Davis  V.  State,  141  S.  W.  93. 

1300  (Tex.Cr.App.)  An  instruction  on  self- 
defense  held  too  favorable  to  accused. — ^Wells  t. 
State,  141  S.  W.  96. 

{300  (Tex,  Cr.  App.)  A  charge,  restrict- 
ing the  right  of  self-defense,  held  proper. — 
Owens  V.  State,  141  8.  W.  5:50. 

A  charge  on  self-defense  held  not  objection- 
able, as  not  presenting  self-defense,  as  viewed 
from  accused's  standpoint. — Id. 

{300  (Tex.Cr.App.)  An  instruction  on  self- 
defense  authorizing  accused  to  act  from  appar- 
ent as  well  as  real  danger  held  not  prejudicial 
to  him,  though  the  testimony  presented  a  case 
of  actual  danger  alone.— Alien  v.  State,  141  8. 
W.  983. 

{300  (Tex.Cr.App.)  An  instruction  on  self- 
defense  basing  the  right  of  self-defense  on  the 
acts  of  decedent  held  not  objectionai>le  in  view 
of  the  evidence.— Fifer  v.  State,  141  S.  W.  989. 

{301  (Tex.Cr.App.)  Under  the  evidence  in 
a  homicide  case,  held,  that  a  certain  charge 
-should  have  been  given.— Zimmer  v.  State,  141 

S.  W.  781. 

{302  (Tex.Cr.App.)  An  instruction  on  the 
defense  of  habitation  held  to  properly  submit 
the  issue  under  the  statute. — Wells  r.  State. 
141  S.  W.  96. 

§304  (Tex.Cr.App.)  Instruction  held  not  to 
sufficiently  submit  the  issue  of  accidental  hom- 
icide raised  by  the  evidence. — Hamilton  t. 
State,  141  S.  W.  966. 

{  309  (Mo.)  An  instruction  held  to  tofficient- 
ly  submit  the  issue  of  manslaughter  in  the 
fourth  degree.— State  v.  Heath,  141  S.  W.  26. 

{309  (Tex.Cr.App.)  Evidence  in  a  prosecu- 
tion for  murder  Aela  not  to  call  for  a  charge 
on  manslaughter.— Luster  v.  State,  141  S.  W. 
209. 

§309  (Tez.Cr.App.)  Evidence  held  not  to 
raise  the  issue  of  manslaughter.— Fifer  v.  State, 
141  S.  W.  989. 

{310  (Tez.Cr.App.)  On  evidence  in  a  prose- 
cution for  an  assault  with  intent  to  kill.  held. 
that  an  instruction  on  aggravated  assault  was 
necessary.— Davis  v.  State,  141  S.  W.  93. 

X.  APFEAI.  AKB  ERROB. 

{336  (Tex.Cr.App.)  The  refusal  of  the  tri- 
al court  to  permit  accused's  counsel  to  com- 
ment upon  certain  matters  properly  in  evidence 
hrld  reversible  error.— Zimmer  v.  State,  141  S. 
W.  781. 

V  {  339  (Ark.)  Exclusion  of  certain  evidence 
in  a  homicide  case  held  not  prejudicial. — Brock 
v.  State,  141  S.  W.  756. 

§340  (Ky.)  The  failure  to  define  "malic« 
aforethought"  in  an  instruction  submitting  mur- 
der held  not  ground  for  revcrsaL— Banks  v. 
Commonwealth,  141  S.  W.  380. 

{ 340  JTex.Cr.App.)  In  view  of  Code  Cr. 
Proc.  1895,  art.  723,  error  in  an  instruction  iu 
a  homicide  case  held  not  prejudicial  so  as  to  be 
reversible,  being  favorable  to  accused. — Jonea  v. 
State,  141  S.  W.  963. 

{  340  (Tez.Cr.App. )  Error  in  submitting  the 
issue  of  second-degree  murder  held  harmless. — 
HamUton  v.  State,  141  S.  W.  966. 

{340  (Tex.Cr.App.)  Where  accused  was 
charged  with  first-degree  murder,  and  convicted 
of  murder  in  the  second  degree,  he  was  not 
prejudiced  by  the  submission  of  the  offense  of 
manslaughter.- Alien  t.  State,  141  S.  W.  983. 

^341  (Tex.Cr.App.)  In  a  homicide  caae,  the 
failure    to   submit   self-defense   baaed   on   the 
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4ict8  of  a  third  person  held  not  prejudicial. — 
Fifer  t.  State,  141  S.  W.  089. 

Where  the  court  correctly  submitted  murder 
in  the  first  and  second  degrees  and  the  jury 
found  accused  guilty  of  murder  of  the  first  de- 
gree, a  failure  to  submit  a  less  degree  of  homi- 
cide was  not  prejudicial.— Id. 

HOURS  OF  LABOR. 

See  Commerce,  §  27.  - 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE. 

See  Master  and  Servant,  f  228;  Bailroads,  S 
390. 

HUSBAND  AND  WIFE. 

See  Acknowledgment;  Adultery;  Appeal  and 
Krror,  {  907;  Bigamy;  Carriers,  i  315;  Cur- 
tesy; Divorce;  Fraudulent  Conveyances,  ! 
208;  Homestead,  H  131,  133,  142;  Judg- 
ment, i  715;  Justices  of  the  I'eace,  §  150; 
Marriage;  Negligence,  §  89;  Trusts,  §  SOMs; 
Witnesses,  IS  53,  58,  191. 

I.  MUTUAI.  RIGHTS,  DITTIES,  AMD 
LIABIUTIES. 

{  19  (Ky.)  A  husband  is  primarily  Uable  for 
medical  and  burial  expenses  for  his  wife.— Ket- 
terer  v.  Nelson,  141  S.  W.  409. 

{22  (Tex.Civ.App.)  A  wife  cannot  legally 
pledge  the  goods  of  her  husband  tQ  secure  a 
debt  due  from  him,  unless  she  acts  as  his  agent. 
—Souther  v.  Hunt,  141  S.  W.  359. 

n.   MARRIAGE  SETTLEMENTS. 

§29  (Ky.)  Facts  held  to  show  that  an  ante- 
nuptial contract  between  husband  and  wife,  by 
which  she  released  all  rights  in  the  property 
of  the  husband,  was  not  the  result  of  fraudu- 
lent concealment— Daniels  v.  Banister,  141  S. 
W.  393. 

IV.  DISABIUCTIES  AND  PRIVILEGES 
OF   COVERTURE. 

(F)   Crimes. 

I  107  (Tex.  Or.  App.)  A  married  woman 
may  be  convicted  as  principal  with  her  husband 
in  a  crime  where  she  did  not  act  under  duress. 
—Barker  v.  State,  141  S.  W.  529. 

I  108  (Tex.  Cr.  App.)  Evidence  held  to 
justify  a  finding  that  a  married  woman  kept  a 
bawdyhouse  without  coercion  of  her  husband. 
-Barker  v.  State,  141  S.  W.  529. 

V.  WIFE'S  SEPARATE  ESTATE. 

(A)   Wkat  Constitutes. 

i  129  (Mo.App.)  A  wife,  having  permitted 
her  husband  to  deal  with  her  property  as  his 
own,  held  estopped  from  setting  up  her  claims 
as  against  his  creditors.— Million  v.  Commer- 
cial Bank  of  BoonviUe,  141  S.  W.  4.T3. 

(B)  Riarhts  and  Uabllltles  of   Haaband. 

§  141  (Ky.)  Where  a  husband  placed  im- 
provements upon  the  land  of  his  wife,  paying 
for  them,  he  could  not  claim  reimbursement  out 
of  her  estate.— Ketterer  v.  Nelson,  141  S.  W. 
400. 

$  146  (Mo.App.)  A,  husband  held  not  liable  to 
a  broker  for  commissions  for  sale  of  the  wife's 
land.— hitevens  v.  Bacher,  141  S.  W.  1143. 


VII.   COMMUNITY  PROPERTY. 

§  249  (Tex.Civ.App.)  A  debt  in  favor  of  both 
husband  and  wife  for  merchandise  sold  held 
community  property  under  Sayles'  Ann.  Civ. 
St.  1897,  art.  2008.— Gentry  v.  McCarty,  141 
S,  W.  152. 

{259  (Te.x.Civ.App.)  A  debt  due  the  wife 
for  personal  services  held  community  property 
under  Sayles'  Ann.  Civ.  St.  1807.  art.  29<!S.— 
Gentry  v.  McCarty,  141  S.  W.  1.'2. 

I  267  (Tex.)  Under  the  Constitutions  of  1845 
and  1860,  held,  that  a  husband's  trust  deed  of 
community  property,  subject  to  a  homestead, 
without  the  wife's  consent,  became  an  effective 
trust  deed  on  the  death  of  the  wife.— Wiener  v. 
Zwieb,  141  S.  W.  771. 

§270  (Tex.Civ.App.)  Improper  joinder  of 
the  wife  in  a  suit  on  an  account  due  a  com- 
munity held  not  ground  for  dismissing  the 
cause.- Gentry  v.  McCarty,  141  S.  W.  152. 

§  273  (Tex.)  A  surviving  husliand  has  the 
power  to  sell  or  mortgage  a  homestead  in  com- 
mnnity  property  to  pay  a  community  debt- 
Wiener  V.  Zwieb,  141  S.  W.  771. 

Vm.  SEPARA-nON  AND  SEPARATE 
MAINTENANCE. 

§283  (Ky.)  A  wife  held  entitled  to  a  sepa- 
rate maintenance  for  herself  and  daughter  on 
the  ground  of  cruel  treatment. — Prickett  v. 
I»rickett,  141  S.  W.  367. 

A  husband,  required  to  contribute  to  the  sep- 
arate maintenance  of  his  wife  and  daughter 
because  of  his  cruel  treatment  of  the  wife,  held 
not  required  to  contribute  to  the  support  of  a 
son  19  years  of  age.— Id. 


X.  ENTICING  AND  ALIENATING. 

§  325  .   (Mo.    App.)    Statement    of    what 


18 


necessary  to  be  shown  to  make  parents  of  a 
husband  liable  to  his  wife  for  alienation  of  his 
affections.— Fronk  v.  Fronk.  141  S.  W.  692. 

§332  (Mo.  App.)  Proof  of  defendants' 
joint  action  held  necessary  for  recovery  in  an 
action  for  alienation  of  affections,  based  on 
allegation  of  conspiracy  and  co-operation  be- 
tween defendants  to  separate  plaintiff  from  her 
husband.— Fronk  v.  Fronk,  141  S.  W.  692. 

§  333  (Mo.  App.)  Evidence,  in  an  action 
for  alienation  of  affections  of  plaintiffs  hus- 
band, held  to  show  that  his  vicious  conduct  was 
the  sole  cause  of  the  estrangement,  and  that 
defendants,  his  parents,  did  not  transgress  the 
limits  of  parental  propriety. — Fronk  v.  Fronk, 
141  S.  W.  692. 

XI.  CRIMINAL  CONVERSATION. 

§  342  (Mo..\pp.)  Where  defendant  in  an  ac- 
tion for  criminal  conversation  is  guilty  of  adul- 
tery with  the  wife  of  plaintiff  without  his  con- 
sent, hv  must  respondent  in  substantial  dam- 
ages.—Soheffler  V.  Robinson,  141  S.  W.  485. 

§  348  (Mo.App.)  Evidence  in  an  action  for 
criminal  conversation  of  the  commission  of 
adulterous  acts  outside  the  statute  of  limita- 
tions held  admissible  to  corroborate  evidence 
of  such  acts  within  the  statute. — Scheffler  v. 
Robinson,  141  S.  W.  485. 

§  349  (Mo.App.)  A  verdict  for  plaintiff  for 
$3,000,  actual  damages  in  his  action  for  crim- 
inal conversation,  brought  after  his  divorce, 
held  not  excessive.- Scheffler  v.  Robinson,  141 
S.  W.  485. 

§  350  (Mo.App.)  Evidence  in  an  action  for 
criminal  conversation,  where  the  testimony  of 
plaintiff's  two  principal  witnesses  was  impeach- 
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ed,  Mi  not  to  warrant  a  directed  verdict  for 
defendant. — Scheffier  t.  Robinson,  141  S.  W. 
485. 

IDENTIFICATION. 

See  Appeal  and  Error,  {  173 ;  Banks  and  Bank- 
ing, g  39. 

IGNORANCL 

Of  tlie  law  as  a  defense,  see  Criminal  Law,  I 
32. 

IMPEACHMENT. 

See  Witnesses,  |S  318-414. 

IMPLIED  CONTRACTS. 

See  Contracts,  I  346;  Contribution;  Cove- 
nants, §  17;   Work  and  Labor. 

IMPRISONMENT. 

See  Arrest;    Bail;    Habeas  Corpus. 

IMPROVEMENTS. 

See  Corporations,  |  578;  Frauds,  Statute  of, 
S  120;  Husband  and  Wife,  §  141;  Life  Es- 
tates; Mandamus,  g  97;  Mechanics'  liens; 
Municipal  Corporations,  f§  296-581,  671. 

IMPUTED  NEGLIGENCE. 

See  Kegligence,  H  89-93. 

INCEST. 

See  Indictment  and  Information,  {  79. 

{  I&  (Tex.Cr.App.)  An  indictment  for  incest 
held  to  sufficiently  allege  that  prosecutrix  was 
the  niece  of  accused.— Bailey  t.  State,  141  S. 
W,  224. 

i  14  (Tez.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  incest.— Bailey  v.  State,  141 
S.  W.  224;   Adams  v.  Same,  Id.  527. 

INCONSISTENCY. 

See  Witnesses,  §§  379-397. 

INDEMNITY. 

See  Mortgages,  §  405;  Principal  and  Surety. 

g  4  (Mo.)  Bond  executed  by  insured  to  the 
insurer  on  payment  of  loss  held  to  have  a  good 
consideration. — Western  Assur.  Co.  v.  Walden, 
141  8.  W.  595. 

INDICTMENT  Aj^lD  INFORMATION. 

See  Assault  and  Battery,  f  74;  Bigamy,  §  4 
Criminal  Law,  gg  627,  628,  796,  1023,  1116 
Disorderly  House,  g  12;  Forgery,  g§  28,  29 
Intoxicating  Liquors,  g  200;  Lotteries,  g  28 
Seduction,  g  37;  ThreaU. 

n.  FINDING  AND  FII.INO  OF  INDICT. 
MENT  OR  PRESENTMENT. 

g  1 1  (Tex.Cr.App.)  An  indictment  Jield  not 
subject  to  exception  because  the  clerk  of  the 
county  court  failed  to  mark  it  "Filed."— Skin- 
ner V.  State,  141  S.  W.  231. 

m.  FORMAI.  REQiriSlTES  OF  IN- 
DICTMENT. 

g  17  (Tex.Cr.App.)  Indictment  held  sufficient 
ns  against  an  objection  that  it  was  mutilated, 
though  drawn  on  two  pieces  of  paper,  and  past- 
ed together.— Jenkins  v.  State,  141  S.  W.  222. 

g  17  (Tex.  Cr.  App.)  An  indictment  held 
sufficient   against   an   objection  for   mutilation. 


where  there  was  no  showing  other  than  tint 
the  grand  jury  was  responsible  for  its  condi- 
tion.—Jenkins  V.  State,  141  S.  W.  223. 

g  24  (Tex.Cr.App.)    Indictment  in  a  prosecu- 
tion for  murder  held  to  comply  with  the  re- 
iuiremeuts  of  Code  Cr.  Proc.  1896,  art  439.- 
ruster  V.  State,  141  S.  W.  209. 

V.  REaUISTTES     AND     BITFFICXEHCT 

OF  ACCUSATION. 

g79  (Tex.Cr.App.)  Under  Code  Cr.  Proc 
1895,  arts.  441,  448,  464,  an  indictment  for  in- 
cest held  not  defective  for  the  misspelliDg  of  & 
word.— BaUey  v.  State,  141  S.  W.  ^4. 

g  86  (Ky.)  Indictment  for  bnrglary  hM  to 
sufficiently  allege  that  the  depot  burglarised 
was  located  in  6.  County.— Martin  v.  Common- 
wealth, 141  &  W.  64. 

gllO  (Tex.  Cr.  App.)  An  indictment  for 
keeping  a  bawdybonse,  which  substantially  fal- 
lows the  form  for  an  indictment  laid  donn  in 
the  Penal  Code,  is  sufficient.- Farrell  v.  State, 
141  S.  W.  535. 

VI.  JOINDER  OF  PARTIES.  OFFENSES, 

AND  COTJNTS.  DUpOoITT, 
AND  EJECTION. 

g  125  (Tex.Cr.App.)  An  indictment  in  the 
language  of  the  statute,  relating  to  raffling, 
held  not  to  state  two  distinct  offenses.— Hick- 
man V.  State,  141  S.  W.  973. 

VII.  MOTION  TO  QUASH  OR  DISMISS, 

AND  DEMURRER. 

g  139  (Tex.Cr.Ap^».)  Under  Code  Cr.  Proiv 
1895,  art  397,  motion  to  quash  an  indictment 
because  accused  was  a  negro,  and  negroes  were 
improperly  excluded  from  the  grand  jury,  held 
too  late.— McCline  v.  State,  141  S.  W.  9T7. 

g  140  (Tex.Cr.App.)  The  matter  of  hearing 
ar^ments  on  a  motion  to  quash  an  indictment 
is  in  the  discretion  of  the  trial  court— Hick- 
man V.  State,  141  S.  W.  973. 

g  140  (Tex.Cr.App.)  Motions  to  qoash  the 
indictment  because  negroes  were  excluded  from 
the  grand  and  petit  juries  held  properly  over- 
ruled.—McCline  V.  State,  141  S.  W.  977. 

INDORSEMENT. 

See  Bills  and  Notes,  g  242. 
Of  names  of  witnesses  on  indictment,  see  Crim- 
inal Law,  i  628. 

INFANTS. 

See  Assault  and  Battery,  g  54;  Criminal  Law. 
g§  507%,  763,  764,  1178,  1202:  Death,  g  99; 
Homicide,  g  236;  Intoxicating  Liquors,  g  236: 
Master  and  Servant,  g  278;  Negligence,  ii 
25,  89;    Street  RaUroads,  g  U7. 

TV.  CONTRACTS. 

g55  (Mo.)  Where  those  entitled  to  remain- 
der were  infants,  and  their  father,  who  was  life 
tenant,  sought  to  incumber  the  estate.  Arid, 
that  they  could  not  assent  to  such  contract  and 
were  not  estopped  to  dispute  it — Missonri 
Central  Building  &  Loan  Ass'n  v.  Eveler,  141 
S.  W.  877. 

VI.   CRIMES. 

g69  (Tex.Cr.App.)  A  felon  under  16  may  be 
confined  either  in  the  penitentiary  or  at  the 
State  Institution  for  the  Training  of  Juveniles. 
— Zimmer  v.  State,  141  S.  W.  781. 

INFERIOR  COURTS. 

See  Courts,  g  183. 
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INFIRMITY. 

See  Depositions,  |  13. 

INFORMATION. 

See  Indictment  and  Informatioii. 

INFRINGEMENT. 

See  Trade-Marks  apd  Trade-Names. 

INJUNCTION. 

See  Appeal  and  Error,  |  488;  Coorts,  K  183, 
207;  IntoxicaHng  Liquors,  §g  260,  273;  Judg- 
ment, ii  427,  449,  455;    Nuisance,  |{  30,  82. 

I.  NATiratE   AHD   GROTTITItS   IK   GEN- 

ERAI.. 

(A)   Nature  and  Form  of  Remedr- 

{5  (Mo.App.)  Kquity  has  jurisdiction  to  is- 
sue a  mandatory  injunction,  thoueli  its  issu- 
ance is  uncommon. — Compton  Hill  Improve- 
ment Co.  V.  Straucli,  141  8.  W.  1159;  Same  v. 
Garvey,  Id.  1163. 

(B)  Grounds  of  Relief. 

f  12  (Mo.App.)  Injunction  will  not  generally 
lie  to  give  relief  for  past  injuries. — Gompton 
Hill  Improvement  Co.  v.  Straucb,  141  S.  W. 
1159;  Same  v.  Garvey,  Id.  1163. 

§21  (Mo.App.)  Where  some  of  the  plaintiffs 
bad  not  themselves  violated  the  covenant,  that 
one  of  the  plaintiffs  had  violated  it  would  not 
prevent  injunctive  relief. — Compton  Hill  Im- 
provement Co,  V.  Strauch,  141  S.  W.  1159; 
Same  v.  Garvey,  Id.  1163. 

§22  (Mo.App.)  If  building  restrictions  im- 
posed by  a  deed  have  been  abandoned  in  the 
district,  held,  that  equity  will  not  restrain  a 
violation  thereof. — Compton  Hill  Improvement 
Co.  V,  Strauch,  141  S.  W.  1159;  Same  v.  Gar- 
vey, Id.  1163. 

II.  SXnBJEOTS  OF  PBOTEOTIOH  AND 

REI.1EF. 

(A)  Aetlona  and  Other  Learal  Proeeedlnaw. 

§26  (Mo.)  Suit  held  not  to  lie  to  enjoin 
several  actions  at  law  on  several  independent 
fire  policies,  each  covering  the  same  property, 
brought  by  assignees  of  the  policies. — Insur- 
ance Co.  of  North  America  v.  CuUen,  141  S. 
W.  626. 

§26  (Tez.CiT.App.)  The  enforcement  of  a 
judgment  obtained  agaii;st  the  owner  of  a  lot 
in  garnishment  would  be  enjoined  where  a 
mechanic's  lien  was  enforced  for  the  same 
debt.— Waples-Painter  Co.  v.  Boss,  141  S.  W. 
1027. 

(C)   Contraeta. 

§62  (Mo.App.)  Mandatory  injunction  is  the 
proper  remedy  for  causing  a  property  owner 
to  remove  parts  of  a  building,  erected  on  his 
lot  in  violation  of  restrictive  building  cove- 
nants.— Compton  Hill  Improvement  Co.  v. 
Sliauch,  141  S.  W.  1159 ;  Same  v.  Garvey,  Id. 

lies. 

One  seeking  to  enforce  a  covenant  held  not 
required  to  show  actual  damage. — Id. 

(B)  Public  OfllcerB  and  Board*  and  Mu- 
nlclpalltlea. 

§  78  (Tex.Civ.App.)  Under  Acts  29th  Leg.  c. 
124,  §§  70,  161,  an  injunction  held  not  to  lie 
to  restrain  the  trustees  of  an  independent 
school  district  from  trying  the  school  superin- 
tendent on  charges  preferred.— Young  v,  Dud- 
ney,  141  S.  W.  116. 


XV.  PREUMIKA.BT  AMD  IMTERLOOir- 
TORT  INJVNCTIOirS. 

(A)   Grounds  and  Proeeedlnar'  to  Procure. 

§  143  (Mo.)  The  granting,  without  notice 
and  a  preliminary  hearing,  of  a  temporary  in- 
junction in  a  suit  to  abate  a  public  nuisance  held 
not  an  abuse  of  jurisdiction.- State  ex  rel. 
Thrash  v.  Lamb,  141  S.  W.  665. 

§  148  (Mo.)  The  court,  issuing  a  prelimi- 
nary injunction  witbout  the  bond  required  by 
Uev.  St.  1909,  §  2522,  held  to  act  in  excess  of 
jurisdiction. — State  ex  rel.  Thrash  v.  Lamb, 
141  S.  W.  665. 

Under  Rev.  St.  1909,  §  2522,  the  prosecuting 
{ittorney,  authorized  by  virtue  of  bis  ofSce  to 
institute  a  suit  on  bebalf  of  the  state  to  enjoin 
a  public  nuisance,  held  not  required  to  execute 
a  bond  as  a  condition  precedent  to  a  temporary 
injunction. — Id. 

INNOCENT  PURCHASERS. 

See  Chattel  Mortgages,  |  89;  Vendor  and  Pur- 
chaser, S§  230-245. 

INNUENDO. 

See  Appeal  and  Error,  §  1042;  Libel  and  Slan- 
der, §86. 

IN  REM. 

See  Municipal  Corporations,  §  402. 

INSANE  PERSONS. 

See  Contracts,  §  11;  Criminal  Law,  §§  48,  452; 
Evidence,  §  478. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Banks  and  Banking,  §g  80,  116; 
Descent  and  Distribution;   Receivers. 

INSPECTION. 

See  Master  and  Servant,  §8  124,  217.  235,  276, 
289. 

'      INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  §§  763,  764,  769- 
830,  954,  1037-1202;  Trial,  §§  141,  191-296, 
386. 

To  servant,  see  Master  and  Servant,  §  153. 

INSURANCE. 

See  Appeal  and  Error,  §  1176;  Evidence,  f§ 
215,  461;  Injunction,  §  26;  Trial,  §  194; 
Witnesses,  §  219. 

I.   GONTROI.  AND  REG1TI.ATION  UT 
GENERAIh 

§4  (Ky.)  Ey.  St  §  656  (RusseU's  St  | 
4370),  held  not  to  apply  to  existing  contracts 
of  insurance  made  before  its  adoption. — Mutual 
Ben.  Life  Ins.  Co.  v.  Emig's  Adm'r,  141  S. 
W.  38. 

m.  INSITRANCE    AGENTS    AND 
BROKERS. 

(B)  AsencT  for  Applicant  or  Insured. 

§113  (Mo.App.)  That  an  insurance  agent 
acts  for  an  insured  in  another  capacity  held 
not  to  prevent  his  acts  as  to  such  person  from 
binding  the  company.— Shutts  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  141  S.  W.  15. 

V.   THE  CONTRACT  IN  GENERAIk 
(A)   Nature,  Requisite*,  and  Validity. 

{  136  (Mo.App.)  The  insured  is  conclusively 
presumed  to  know  the  recitals  in  an  insunince 
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contract,  which  he  accp|)ts  and  rctaias  iu  his 
I)<)8spssion  for  a  long  period  without  coniiilaiut. 
— Christenaen  v.  New  York  Life  Ins.  Co.,  141 
S.  W.  6. 

S  143  (Tex.Ci7.App.)  A  fire  policy,  not  ac- 
cepted by  inaared,  but  returned  to  insurer  and 
oauceled  by  insurer,  held  not  the  sulyect  of 
reformation. — Jefferson  Fire  Ins.  Co.  of  I'hila- 
delphja  v.  Greenwood,  141  S.  W.  310. 

(B)  Conatrootlon  and  Operatloa. 

§  146  (Mo.App.)  The  courts,  in  the  construc- 
tion of  doubtful  terms  in  insurance  policies, 
iiilopt  the  construction  most  favorable  to  in- 
sured.—Walton  V.  I'hcenix  Ins.  Co.,  141  S.  W. 

1138. 

S  152  (Mo.App.)  Rev.  St.  18i)0,  $  TSJ)",  pro- 
viding for  nonforfeiture  of  Insurance  contracts, 
becomes  a  part  of  each  contract  as  written, 
and  prohibits  an^  subsequent  modification  l>y 
tlu"  parties  affecting  the  application  of  the  net 
value  of  the  policy.— Christensen  v.  New  York 
Life  Ins.  Co..  141  S.  W.  6. 

Rev.  St.  1809,  f  7807,  having  become  a  part 
of  an  insurance  policy,  the  Legislature  could 
not  change  the  contract  rights  of  the  parties  by 
passage  of  Laws  1003,  p.  208,  amending  such 
section.— Id. 

IX.  AVOIDANCE  OF  POI.ICT  FOR  MIS- 

REPRESEHTATION,  FRAUD,  OR 
RREACH  OF  'WARRANTY  OR 
CONDITION. 

(C)   Matters  Relating  to  Peraoa  Inaared. 

§291  (Mo.App.)  A  condition  in  a  life  policy 
hrld  merely  a  representation  within  Rev.  St. 
1000,  i  C037,  providing  that  no  misrepresenta- 
tion shall  render  the  policy  void,  unless  the 
matter  misrepresented  actually  contributed  to 
the  death  of  insured.- Frazier  t.  Metropolitan 
Life  Ins.  Co.,  141  S.  W.  036. 

X.  FORFEITURE     OF     POLICT     FOR 

RREACH  OF  PROMISSORY  WAR- 
RANTY. COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(11)   Matter*  Relating  to  Property  or  In- 
terent  Inaared. 

S  323  (Mo.App.)  The  occupancy  of  a  dwell- 
ing house  within  a  Are  policy  defined. — Walton 
v.  Phccnix  Ins.  Co.,  141  S.  W.  1138. 

$328  (Mo.App.)  A  mortgagee  in  possession, 
after  condition  broken,  hrld  not  to  possess  the 
legal  title  within  a  clause  of  a  fire  policy  avoid- 
ing the  policy  on  a  transfer  of  title,  in  spite 
of  the  execution  of  a  deed  by  mortgagor  to 
the  mortgagee  and  deposited  in  escrow. — Wal- 
ton V.  Phtenix  Ins.  Co..  141  S.  W.  1138. 

(B)   Konpayment  of   Premlama  or   Aaaeaa- 
menta. 

S  367  (K>'.)  An  insurer  issuing  a  policy  pro- 
viding for  extended  insurance  hrld  authorized 
to  retain  a  part  of  the  sur])tus,  and  there  could 
be  no  extended  insurance  by  reason  thereof.— 
Mutual  Ben.  Life  Ins.  Co.  v.  Eniig's  Adm'r, 
141  S.  W.  38. 

S367  (Mo.App.)  Tinder  Rev.  St.  1800,  J 
7897.  as  amended  l>y  Laws  1003,  p.  208,  where 
a  policy  was  issued  in  1001.  and  default  was 
made  in  the  payment  of  a  loan  and  premiums 
in  1005,  the  insurer  was  not  entitled  to  deduct 
the  amount  of  the  loan  and  interest  from  three- 
fourths  of  the  net  value  of  the  policy  in  deter- 
mining the  amount  applicable  to  purchase  ex- 
tended insurance. — Christensen  v.  New  York 
Life  Ins.  Co.,  141  S.  W.  0. 

Under  Rev.  St.  1800.  ii  7807,  7900.  where  an 
insurance  company,  on  insured's  default  in  pay- 
\niz  interest  on  a  loan  and  |)reniiums  on  a  policy 
siM'iiring  it,  illegally  applied  part  of  the  net 
viiliic  to  the  payment  of  the  policy  and  issued 


extended  insurance  for  the  balance  of  the  value 
of  the  policy,  which  insured  accepted,  his  rep- 
resentatives were  estopped  to  deny  the  validity 
of  the  transactioii.— Id. 

XI.  ESTOPPEI.,  WAIVER.  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POUOT. 

{ 378  (Mo.App.)  The  fact  that  notice  of  re- 
moval of  goods  from  the  place  indicated  in  a 
policy  was  not  given  until  two  or  three  months 
after  removal  will  not  affeck  the  question  wheth- 
er a  waiver  of  the  right  to  forfeit  has  taken 
place  by  subsequent  acts  of  the  company. — 
Shutts  V.  Milwaukee  Mechanics'  Ins.  Co.,  141 
S.  W.  15. 

A  removal  of  goods  from  the  location  indieat- 
ed  in  the  policy  creates  a  right  of  forfeiture 
which  may  be  waived  by  notice  of  removal  and 
retention  of  premium  thereafter  until  a  loss 
occurs.— Id. 

I  392  (Ky.)  A  notice  by  an  insurer  to  a  poli- 
cy holder  failing  to  pay  a  premium  at  maturity 
AWd  not  to  operate  as  a  waiver  of  a  forfeiture 
of  the  policy  for  nonpayment.— Continental  Ina. 
Co.  of  New  York  v.  Peden,  141  S.  W.  43. 

An  insurer  in  a  fire  policy  held  not  to  have 
waived  a  forfeiture  of  the  policy  for  nonpay- 
ment of  a  note  for  the  premium  at  maturity. 
-Id. 

XTV.  NOTICE  AND  PROOF  OF  I.088. 

{ 5S0  (Mo.App.)  Proofs  of  death  furnished 
by  the  beneficiary  of  a  life  policy  in  accordance 
with  its  terms  are  admissible  against  the  bene- 
ficiary as  admissions,  but  may  be  explained  and 
rebutted.— Frazier  v.  Metropolitan  Life  Ins. 
Co.,  141  S.  W.  930. 

In  an  action  upon  a  life  insurance  policy, 
where  admissions  contained  in  the  proofs  of 
death  were  relied  up<m  to  defeat  recovery,  evi- 
dence held  sufficient  to  authorize  the  jury  to 
disregard    such    admissions.— Id. 

XV.   ADJUSTMENT  OF  I.OSS. 

it  579  (Tex.Civ.App.)  .V  settlement  of  a  claim 
under  a  fire  policy  held  not  established,  but  in- 
sured could  sue  for  the  balance  due. — Mec-ca 
Fire  Ins.  Co.  v.  Blohopolo,  141  S.  W.  358. 

XVIII.  ACTIONS  ON  POUCIES. 

§624  (Mo.App.)  The  right  of  a  mortgagee  to 
sue  on  a  fire  policy  issued  to  the  mortgagor, 
and  stipulating  that  the  loss  should  be  |>ay- 
able  to  the  mortgagee  as  his  interest  might 
appear,  held  not  defeated. — Walton  v.  Phoenix 
Ins.  Co.,  141  S.  W.  1138. 

An  insurance  company  hfld  estopped  from  as- 
serting that  a  mortgagee  was  not  entitled  to 
sue. on  a  policy  because  not  assigned  to  him. 
—Id. 

$  634  (Mo.App.)  A  petition  on  an  insurance 
policy  ba.sed  on  the  theory  that  acts  of  the 
company's  agent  were  a  waiver  of  the  right 
of  forfeiture  for  removal  of  the  goods  insured 
need  not  allege  that  a  new  agreement  of  in- 
surance was  made  ui)on  such  removal. — Shutta 
V.  Milwaukee  Mechanics'  Ins.  Co..  141  S.  W.  15. 

S  646  (Mo.App.)  An  insurance  company  al- 
leging a  breach  of  a  condition  to  defeat  re- 
covery uiiim  a  life  policy  has  the  burden  of 
proving  the  defense.- Frazier  v.  Metropolitan 
Life  Ins.  Co.,  141  S.  W.  a3(i. 

{ 646  (Mo.App.)  A  fire  insurance  company 
relying  on  the  forfeiture  of  a  policy  on  the 
ground  that  thp  dwelling  insured  has  been  un- 
occupied for  10  days  in  violation  of  the  policy 
has  the  burden  of  establishing  the  facts. — Wal- 
ton V.  Phoenix  Ins.  Co.,  141  S.  W.  1138. 

{651  (Tex.Civ.App.)  Evidence  that  an  appli- 
cant for  a  fire  policy  had  not  re«-eived,  prior 
to  a  loss,  any  notice  of  the  cancellation  of  his 
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policy  held  inadmissible.— Jeffergon  Fire  Ins. 
Co.  of  Philadelphia  v.  Greenwood,  141  8.  w. 
319. 


8  665  (Mo.App.)  In  an  action  upon  a  frater- 
nal benefit  policy,  evidence  held  to  show  false 
representations  in  application.— Adams  v. 
American  Patriots.  141  S.  W.  21. 

(665  (Mo.App.)  Evidence  held  to  support  a 
finding  that  a  dwellinj;  house  was  not  unoc- 
cupiel  for  10  days  within  a  fire  policy—Walton 
V.  Fhoenix  Ins.  Co.,  141  S.  W.  1138. 

XX.  UXJTUAL  BENEFIT  INSUKAWOE. 
(A)  CorporatloBB   an*  A««oclatloii». 

«699  (Ark.)  Proceedings  for  reinsurance  of 
Dolioies  of  a  mutual  benefit  society  organized 
Snder  Kirby's  Dig.  S  937  et  aeq.  ftcW  valid.- 
Freerayer  v.  Industrial  Mut  Indemnity  Co., 
141  S.  W.  508. 

i  705  (Tex.Civ.App.)  A  mutual  benefit  socie- 
ty formed  by  the  consolidation  of  two  societies 
created  by  laws  of  different  states  held  not  es- 
topped from  denying  a  liability  to  a  member  ol 
one  of  the  societies.— Gordon  v.  American  Pa- 
triots of  Springfield,  111..  141  S.  W.  331. 

1708  (Ark.)  Appointment  of  a  receiver  for 
a  mutual  benefit  society  organized  under  Kir- 
by's Dig.  {  037  et  seq.,  on  its  practical  dissolu- 
tion by  reinsurance  of  its  policies  held  properly 
refused.- Freemver  v.  Industrial  Mut.  Indem- 
nity Co.,  141  S.  \V.  508. 

(B>  The  Contract  in  General. 
1723  (Tex.  Civ.  App.)  Under  Acts  31st 
Leg.  1st  Called  Sesa.  <■.  »«,  $  8,  as  amended  by 
Acts  31st  Leg.  2d  Called  Soss.  c.  22,  i  1,  refer- 
ring to  fraternal  insuraiue  held,  that  questions 
whether  the  applicant  had  ever  had  certain 
diseases  were  material,  and  a  false  represen- 
tation would  avoid  the  policy.— L  nited  Bencv. 
Ass'n  V.  Baker,  141  S.  W.  541. 

1726  (Tex.Civ.App.)  Insured's  application  to 
a  fraternal  bpnefit  insurance  company,  the 
certificate,  and  the  by-laws,  with  amendments, 
held  to  constitute  the  contract  of  insurance.— 
Modern  Woodmen  of  America  v.  Lynch.  141  S. 
W.  1055. 

(D)  Forfeiture  or  Snapenalon. 

1748  (Tex.Civ.App.)  A  mutual  benefit  cer- 
tificate held  rendered  void  by  insured  engaging 
Tit  the  sale  of  malt  liquors.— Modern  _V\  oodmen 
of  America  v.  Lynch.  141  S.  W.  105o. 

The  fact  that  insured  did  not  receive  com- 
pensation for  performing  the  services  incident 
to  the  sale  of  intoxicants  prohibited  by  a  mu- 
tual benefit  certificate  held  not  to  prevent  its 
forfeiture.— Id. 

(P)  Action*  for  Beneflta. 
1819  (Tex.Civ.App.)  Evidence  in  an  action 
on  a  fraternal  benefit  certificate  held  to  show 
that  insured  was  engaged  in  performing  duties 
incident  to  the  sale  of  intoxicating  liquors 
when  he  died.— Modem  W^oodmen  of  America 
V.  Ljikch,  141  S.  W.  1055. 

INTENT. 

See    Contracto,   I   147;    Signatures;    "Wills,   I 

470. 
To  abandon  homestead,  sec  Homestead,  U  lo4- 

181. 

INTEREST. 

See  Contracts,  I  2.<57;  Damages,  §  210;  Joint 
Adventures;  Jury,  ji  00;  Municipal  Corpora- 
tions, I  518;  Receivers;  Tenancy  in  Com- 
mon, i  38;   Witnesses,  §«  141-178,  370,  370. 


m.   TIME  AHD  COMPUTATION. 

i39  (Ky.)  One  making  advancements  to  pay 
a  mortgage  debt  of  another  held  entitled  to  in- 
terest from  the  time  of  the  advancements.— 
Magruder  v.  Ericson,  141  S.  W.  1105. 

§50  (Mo.  App.)  Where  a  defendant  makes 
a  tender  and  deposits  it  in  court,  such  tender 
is  tantamount  to  a  payment  to  plaintiff  ami 
stops  the  running  of  interest,  though  it  will 
not  discharge  the  debt,  or  even  a  lien  for  the 
rtebt.— Sanders  &  Adkins  v.  John  Q.  Mosbnrger 
&  Son,  141  S.  W.  720. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  |§  143,  148. 

INTERPRETATION. 

See  Chattel  Mortgages,  SI  141,  146;  Contracts. 
It  147-2:<2,  346;  Deeds,  S  114:  Mechanus 
Liens,  i  5;  Sales,  S  61;  Statutes.  §|1S4- 
223:  Vendor  and  Purchaser,  i  Mi;  >>  ills. 
JS  470-016. 

Of  citv  ordinances,  see  Municipal  Corporations, 
S  120 

Of  instructions,  see  Criminal  I>nw,  §  822;  Trial, 
SS  2t)5,  206. 

Of  insurance  policy,  see  Insurance,  88  140,  152. 

Of  lease,  see  Landlord  and  Tenant,  8  *>>■ 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

gee  Commerce. 


INTERVENTION. 

See  Parties,  i  42. 

INTIMIDATION. 

See  Conspiracy;    Threats. 

INTOXICATING  LIQUORS. 

See  Commerce.   §|  41,  64;    Criminal   Law,  f^ 
304,  372,  723,    i44;    Insurance,  8  819. 

in.  LOCAX  OPTION. 

8  39  (Tex.  Cr.  App.)  The  state,  on  a  trial 
for  violating  the  local  option  law,  must  show 
tliat  prohibition  is  in  force.- Dorman  v.  State, 
141  S.  W.  526. 

IV.  UCENSES  AND  TAXES. 

1 49  (Tenn.)  One  having  a  license  from 
the  federal  government  may  lawfully  sell  liq- 
uor for  medicinal,  etc.,  and  all  other  purposes, 
except  for  beverages,  without  obtaining  a  li- 
cense or  privilege  tax  from  the  state.— Logan 
v.  Brown,  141  S.  W.  751. 

VI.   OFFENSES. 

8132  (Tex.  Cr.  App.)  Act  April  24.  1000 
(Acts  3lRt  Leg.  list  Ex.  Sess.]  c.  35),  making 
sales  of  intoxicating  liquors  a  felony,  held  not 
to  apply  to  counties  in  which  local  option  wa.<i 
adopted  before  the  passage  of  the  act.— Head 
V.  State,  141  S.  W.  536. 

i  140  (Kv.)  Under  Ky.  St.  8  2.")57b  (Russeirs 
St.  88  36:^7-3640),  one  having  in  his  possessi<ni 
intoxicating  liquors  for  the  purpose  of  selliug 
them  in  local  option  territory  is  guilty  of  a 
violation  of  statute.— McCandles  v.  Common- 
wealtli,  141  S.  W.  372. 

That  accused  was  a  druggist  held  no  defense 
to  a  prosecution  for  having  in  his  possession 
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intozicatinr  liquors,    contrary    to    Kr.    St.    { 
2657b  (RasseU's  St.  {{  3637-3640). -Id. 

The  offense  of  baTing  in  one's  possession 
liquor  for  tbe  purpose  of  sale  in  local  option 
territory,  as  defined  by  Ky.  St.  §  255Tb  (Rus- 
sell's St.  §S  3637-3640),  held  to  be  distinct 
from  that  of  selling  liquor  in  local  option  ter- 
ritory.— Id. 

I  141  (Tex.Cr.App.)  Offense  of  "engaging  in 
the  business  of  selling  liquor"  in  prohibition 
territory  defined.— Hernandez  t.  State,  141  S. 
W.  268. 

{  168  (Mo.App.)  Where  the  clerk  or  agent 
of  another  illegally  sells  intoxicating  liquors, 
tbe  principal  may  be  indicted,  and  will  be  held 
liable  unless  he  shows  that  the  sale  was  made 
without  his  consent. — State  T.  Stamper,  141  S. 
W.  432. 

i  169  (Mo.App.)  Where  the  clerk  or  agent  of 
another  illegally  sells  intoxicating  liquors,  the 
agent  may  be  indicted.— State  v.  Stamper,  141 
8.  W.  432. 

Vm.   CRIMIHAX.  PROSEOXmOHS. 

I  200  (Tex.  Cr.  App.)  Under  Code  Or. 
Proa  1895,  art.  466,  and  Act  April  24,  1909 
(Acta  31st  Leg.  [Ist  Ex.  Sess.]  c.  35),  an  in- 
formation charging  the  sale  of  intoxicating 
liquor  held  insufficient  to  show  that  the  county 
court  had  jurisdiction  of  the  offense.- Head  t. 
State,  141  S.  W.  536. 

1223  (Tex.Cr.App.)  Evidence  held  not  to 
show  a  sale  of  liquor  in  violation  of  the  local 
option  law.— Kennard  v.  State,  141  S.  W.  88. 

1 223  (Tex.Cr.App.)  In  a  prosecution  for 
violating  the  local  option  law,  evidence  held 
insufficient  to  show  a  sale  to  the  person  al- 
leged in  the  indictment— Whitstone  v.  State, 
141  S.  W.  95L 

i  224  (Mo.App.)  In  a  prosecution  of  a  drug- 
gist for  an  illegal  sale  of  intoxicating  liquor 
made  by  his  clerk,  the  burden  of  proof  was 
upon  the  dmggist  to  show  that  such  sale  was 
made  without  his  consent. — State  v.  Stamper, 
141  S.  W.  432. 

S228  (Mo.App.)  In  a  prosecution  against  a 
dmggist  for  an  illegal  sale  of  intoxicating  liq- 
nor  made  by  his  clerk,  evidence  that  the  clerk 
was  reputed  to  be  a  violator  of  the  liquor  laws 
was  admissible.— State  v.  Stamper,  141  S.  W. 
432. 

i  236  (Kj.)  In  a  prosecution  for  having  in 
one's  possession  intoxicating  liquor  for  the 
purpose  of  sale  in  local  option  territory,  con- 
trary to  Ky.  St.  §  2557b  (Russell's  St.  §| 
3837-3640),  evidence  held  to  sustain  a  convic- 
tion.—McCandles  T.  Commonwealth,  141  S.  W. 
372. 

1236  (Tex.Cr.App.)  Evidence  in  a  prosecn- 
tion  for  knowingly  delivering  intoxicating  liq- 
uor to  a  minor  held  insufficient  to  support  a 
conviction.— Ethridge  v.  State,  141  S.  W.  89. 

1 236  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  violation  of  the  prohibition  law. 
—Beck  V.  State,  141  S.  W.  111. 

{236  (Tex.Cr.App.)  Evidence  in  a  prosecu- 
tion for  violation  of  the  liquor  law  held  to 
sustain  a  conviction.— Perry  t.  State,  141  S. 
W.  209. 

§236  (Tez.Cr.App.)  Evidence  held  to  sup- 
port a  conviction  of  engaging  in  tbe  business 
of  selling  intoxicating  liquor  in  prohibition  ter- 
ritory.—Hernandez  V.  State,  141  S.  W.  268. 

1236  (Tex.Cr.App.)  In  a  prosecution  for 
violating  the  local  option  law,  evidence  held  in- 
sufficient to  show  a  sale.— Whitstone  v.  State, 
141  S.  W.  951. 

{230  (Tex.Cr.App.)  Instruction  as  to  de- 
livery of  liquor  by  defendant,  or  by  agent  under 


defendant's  instructions,  MA  proper.— Beck  t. 
State,  141  S.  W.  111. 

X.   ABATZaCElfT     AKD     XHJUMCTIOH. 

§260  (Mo.)  A  court  of  equity,  in  a  suit 
in  behalf  of  the  state  by  the  prosecuting  at- 
torney of  a  county,  held  authorized  to  restrain 
the  maintenance  of  a  sham  restaurant,  where 
the  proprietor  is  openly  violating  the  local 
option  law  and  maintainmg  a  pubfic  nuisance. 
—State  ex  reL  Thrash  v.  Lamb,  141  S.  W. 
665. 

{  273  (Mo.)  The  refusal  to  modify  a  tem- 
porary injunction,  in  a  suit  on  behalf  of  tbe 
state  to  restrain  a  public  nuisance  created  by 
tbe  illegal  sale  of  bquor,  and  making  a  place 
a  resort  for  dissolute  and  dangerous  persons, 
held  not  oppressive,  but  within  the  jnnsdiction 
of  the  court.— State  ex  reL  Thrash  v.  Lamb, 
141   S.  W.  665. 

A  temporary  injunction,  granted  wiAout  no- 
tice and  approved  after  a  hearing,  restraining 
tbe  maintenance  of  a  public  nuisance,  held  not 
objectionable  as  depriving  the  proprietor  of 
the  place  of  his  stock  of  goods. — ^Id. 

INTRUDERS. 

See  Homicide,  (  123. 

INVITATION. 

See  Appeal  and  Error,  {  882. 

INVITEES. 

See  Railroads,  (  355. 

IRRIGATION. 

Waters    and    Water  Courses,  {  261. 

ISSUES. 

See  Appeal  and  Error,  ((  171,  216. 

JAILS. 

See  Counties,  (  149. 

JEOPARDY. 

See  Criminal  Law,  {{  180-202,  335. 

JOINDER. 

See  Action,  {  47;  Parties,  {{  25,  7& 

JOINT  ADVENTURES. 

(4  (Mo.App.)  An  agreement  between  two 
persons  for  the  purchase  and  sale  of  real  es- 
tate and  a  distribution  of  the  profits  held  to 
require  the  allowance  of  interest  on  money 
furnished  by  one  of  them  for  the  purchase  of 
real  estate.— Barry  y.  Bernays,  141  S.  W.  933. 

{4  (Tex.  Civ.  App.)  Where  plaintiff  and 
defendant  contracted  to  furnish  ice,  bnt  did 
not  specify  their  relative  rights  or  the  basis 
for  the  division  of  profits,  there  was  a 
rebuttable  presumption  that  tM>th  were  to  be 
divided  equally. — £1  Paso  Ice  &  Refrigerator 
Co.  V.  Consumers'  Ice  &  CTold  Storage  Co.,  141 
S.  W.  551. 

{ 5  (Mo.App.)  In  a  suit  for  accounting  for 
profits  in  a  joint  adventure,  evidence  held  to 
support  a  finding  requiring  an  allowance  to  one 
of  the  parties.— Barry  v.  Bernays,  141  S.  W. 
933. 

JOINT  TENANCY. 

See  Tenancy  in  (Tommon. 
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JUDGES. 

See  Courts,  |  69;   Justices  of  the  Peace. 

JUDGMENT. 

See  Appeal  and  Error;  Bills  and  Notes,  |  534; 


Costs,  I  231;    Courts,  M  87-100,  207.  231; 
~  "    "  aw,  11  093,  1192;    Divorce,  f  165; 

Ejectment,  |  114;    Emineat  Domain,  f  244; 


Equity,   |  419;    Evidence,   {  348;    Garnish- 


ment, M  92,  177,  237;  Injunction,  {  26;  In- 
terest, S  38;  Justices  of  the  Peace.  U  141, 
145;    Municipal  Corporations,  |  618;  Parti- 


tion,  I  36;  Pleadine,  {  248;  Process,  i  138: 
Prohibition,  <  5;  Vendor  and  Purchaser,  I 
231. 

I.  NATinaE   AND  ESSEHTXAXiS  IN 
OENERAI.. 

I  17  (Tez.CiT.App.)  Wliere  no  process  was 
issued  on  the  filing  of  a  cross-action  by  some 
of  the  defendants,  the  part  of  the  judgment 
based  on  the  cross-action  held  void  as  to  code- 
fendants.— Twiciiell  v.  Askew,  141  S.  W.  1072. 

1 28  (Tex.Clv.App.)  A  judgment  may  be  void 
in  part  and  valid  in  all  other  respects. — ^Twich- 
«U  V.  Askew,  141  S.  W.  1072. 

A  judgment  in  an  action  against  the  several 
makers  of  a  note  held  valid  in  part,  though  in- 
valid in  part. — ^Id. 

XV.  BT  DEFAin.T. 

(B)  Opening  or   Bettlnv  Aside  Default. 

I  142  (Tex.Civ.App.)  A  defendant  held  not 
entitled  to  a  new  trial  under  Rev.  St.  1895,  art. 
1375.— Crosby  v.  Di  Palma,  141  8.  W.  321. 

1 143  (Tex.Civ.App.)  To  justify  vacation  of  a 
Judgment  entered  against  plaintiff  in  a  prior 
action  by  default,  she  was  t>ound  to  show  that 
she  was  prevented  from  making  a  defense 
by  the  fraud  of  the  adverse  party,  without 
negligence,  and  that  she  had  a  good  defense. — 
Keller  v.  KeUer,  141  S.  W.  681. 

{144  (Tex.)  Under  certain  conditions,  ^Id, 
that  a  default  judgment  for  plaintiff  would  be 
set  aside  on  motion. — Chicago,  It.  L  &  P.  By. 
Co.  V.  Anderson,  141   8.  W.  613. 

i  162  (Tex.  Civ.  App.)  Evidence  held  to 
sustain  a  finding  that  plaintiff  in  a  suit  to 
set  aside  a  judgment  negligently  failed  to  de- 
fend  after  notice,  and  was  therefore  not  en- 
titled to  vacate  the  same.— Keller  v.  Keller,  141 
a  W.  681. 

▼X.  ON  TBIAI.  OF  ISSXTES. 

(A)  Rendition,  Form,  mad  Beanlaltea  In 
General. 

f  20S  (Tex.Civ.App.)  A  judgment  in  tort  for 
removing  a  bnilding  from  land  securing  ven- 
dor's lien  notes,  held  not  to  constitute  double 
recovery. — Bowden  t.  Bridgman,  141  S.  W. 
1043. 

1208  (Tez.Civ.App.)  tTnder  Sayles' Ann.  Civ. 
St.  1897,  art.  1835,  a  judgment  against  several 
makers  of  a  note  held  required  to  provide  for 
contribntion  from  solvent  makers.— Twicbell  v. 
Askew,  141  S.  W.  1072. 

<B)  Parties. 

i  237  (Ky.)  In  an  actioit  for  the  recovery  of 
real  estate,  the  judgment  held  to  properly  ad- 
jndge  recovery  of  the  land  against  a  defendant 
In  possession  as  a  tenant— Vanhoose  v.  Fair- 
child,  141  S.  W.  76. 

(O)  Conformity   to    Process,    PICBdlagta. 
Proofs,  and  Verdict   or  Findings. 

1 25 1  (Ky.)  Failure  to  controvert  a  plea  of 
contributory  negligence,  contained  in  an 
amended  answer,  not  allowed  to  be  filed  until 
after  refusal  to  direct  a  verdict  for  defendant. 


held  not  to  defeat  a  judgment  for  a  servant 
suing  for  a  personal  injury.— Louisville  &  N. 
B.  Co.  V.  Cox.  141  S.  W.  59. 

8  251  (Tex.Civ.App.)  A  plea  of  limitation  ia 
trespass  to  try  title  when  coupled  with  a 
prayer  for  affirmative  relief  becomes  an  af- 
firmative plea  of  title  and  will  support  a  judg- 
ment for  recovery  of  the  land.— Jones  v.  Wag- 
ner, 141  S.  W.  280. 

1256  (Tex.Civ.App.)  Under  Bev.  St.  1895, 
art  1335,  a  judgment  tkcid  not  warranted  by 
the  verdict— Burks  v.  Burks,  141  S.  W.  337. 

Vin.   AMENDMENT,     OORREOTION, 
AND   REVIEW  IN   SAME   COURT. 

8335  (Tei.Civ.App.)  On  bill  of  review 
against  a  judgment  awarding  recovery  of  land, 
certain  defendants  in  the  original  suit  held  not 
necessary  parties.— Wiseman  t.  Cottingham, 
141  S.  W.  817. 

X.  EQUTTABX.E  REUEF. 

(A)  Nature  of  Remedy  and  Gronnda. 

8  418  (Tex.Civ.App.)  A  judgment  rendered 
after  the  discontinuance  of  a  cause  for  want 
of  prosecution  Jield  subject  to  direct  attack  by 
action  to  vacate  the  judgment. — Crosby  v.  Di 
Palma.  141  S.  W.  321. 

S423  (Tez.  Civ.  App.)  The  grounds  upon 
ich  equity  will  grant  relief  against  a  Judg- 
ment at  law  stated.— Gulf,  T.  &  W.  By.  Co.  v. 
Lunn,  141  S.  W.  538. 

8427  (Tez.Civ.App.)  A  garnishee,  present- 
ing an  answer  justifying  his  discharge  under 
Bev.  St  1805,  art.  227,  held  entiUed  to  have 
enforcement  of  judgment  rendered  against  him. 
enjoined  and  judgment  set  aside. — Bevil  ▼. 
Trotti,  141  S.  W.  iM7. 

{436  (Tez.CiT.App.)  A  defendant  against 
whom  a  default  judgment  has  been  rendered 
held  not  guilty  of  negligence  precluding  his 
right  to  sue  to  set  aside  the  judgment. — Cros- 
by V.  Di  Palma,  141  S.  W.  321. 

8443  (Tez.CiT.App.)  A  judgment  held  pro- 
cured by  fraud  authorizing  a  suit  in  equity  for 
relief  against  it. — Crosby  v.  Di  Palma,  141  S. 
W.  321. 

8  447  (Tex.CiT.App.)  A  defendant  suing  to 
vacate  a  default  judgment  in  trespass  to  try 
title  held  to  sufficiently  show  a  defense  jus- 
tifying relief.— Crosby  v.  Di  Palma,  141  S.  W. 
321. 

8  449  (Tex.Civ.App.)  Under  Sayles'  Ann.  Civ. 
St.  1897,  art.  2990,  one  of  several  makers  of  a 
note,  seeking  to  restrain  the  collection  of  a 
judgment  against  the  makers,  held  required  to 
tender  the  part  of  the  debt  which  he  admits  to 
he  due  from  him.— Twichell  v.  Askew,  141  S. 
W.  1072. 

(B)  Jnrlsdietion  and  Proeeedinv*. 

1455  (Mo.App.)  Under  Bev.  St.  1909,  8§ 
2516,  2244,  a  bank  holding  stock  as  collateral 
held  not  entitled  to  sue  in  the  circuit  court  of 
one  county  to  enjoin  a  transfer  of  the  stock 
under  a  judgment  in  another  county. — Carthage 
Nat  Bank  v.  Poole,  141  S.  W.  729. 

XL  COIXATERAI.  ATTACK. 

(A)  Jndvments   Impeaohable   Collaterally, 

8  475  (Mo.)  Orders  and  judgments  of  pro- 
bate courts  are  presumed  to  have  been  regular- 
ly made  and  entered  until  the  contrary  appears. 
—Carter  v.  Carter,  141  S.  W.  873. 

(B)  Oronnds. 

1 495  .  (Tex.  Civ.  App.)  Appointment  of  an 
attorney  ad  litem  to  represent  unknown  heirs 
cited  by  publication  presumed. — Houston  Oil 
Co.  of  Texas  v.  Bayne,  141  S.  W.  644. 
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$497  (Tex.  Civ.  App.)  Recital  in  a  judg- 
ment lifld  to  sufficiently  show  service  of  cita- 
tion nfrainst  defendant  iinltnown  heirs. — Hous- 
ton Oil  Co.  of  Texas  v.  Uayne,  141  S.  W.  544. 

H97  (Tex.Civ.App.)  If  a  judgment  recites 
nothing  concerning  service  on  defendant,  the 
whole  record  may  be  loolced  to  to  determine 
whether  sufficient  service  was  bad. — Cain  v. 
Hopltins,  141   S.  W.  834. 

S  499  (Tex.Civ.App.)  Parties  asserting  in- 
validitj-  of  former  judgment  held  to  have  the 
l)urden  to  prove  affirmatively  the  insufficiency 
of  service  in  the  suit.— Cain  v.  Iloplcins,  141  S. 
W.  834. 

Xtn.  MERGER  AND  BAB  OF  CAITSES 
OF  AOTIOH  AHD  DEFENSES. 

(A)  Jiidvn>«>>t*  Operative  ■■  Bar. 

i  540  (Tex.Civ..\pp.)  The  four  requisites  es- 
sential to  malce  a  ijuestiun  res  judicata,  stated. 
—Lane  v.  Kuehn,  141  S.  W.  3(KJ. 

(B)  Cause*  of  Action  and  Drfenaea  Merg- 
ed.  Barred,   or  Concladed. 

§586  (Ky.)  A  judgment  of  dismissal,  in  a 
former  action  by  plaintiff  against  defendant  to 
recover  the  value  of  gravel,  held  not  a  bar  to 
a  subsequent  action  of  ejectment  to  recover 
land  claimed  by  the  same  parties  by  accretion. 
—Nugent  v.  Mallory,  141  S.  W.  830. 

XIV.  CONCI.1TSIVENESS   OF  ADJTTDI- 
CATIOH. 

(C)   Mattera  Concladed. 

ii7l5  (Tex.Civ.App.)  A  judgment  for  plain- 
tiff in  an  action  to  try  title  held  not  res  judi- 
cata of  a  subsequent  action  against  plaintiff 
by  the  former  defendant  as  a  creditor  to  plain- 
tiff's husband,  attacking  his  deed  to  plaintiff  as 
in  fr>ad  of  creditors.— Lane  v.  Kuehn,  141  8. 
W.  3G3. 

1 735  (Tex.Civ.App.)  Recitals  in  a  sherifTs 
return  on  an  order  of  sale,  and  in  the  order 
for  a  deed  under  a  former  suit,  held  insufficient 
to  establish  a  fact— Cain  v.  Ilopkins,  141  S. 
W.  834. 

1743  (Tex.Civ.App.)  Plaintiff  in  trespass  to 
try  title  held  not  entitled  to  offer  testimonj- 
attacking  an  adjudication  in  a  former  suit  to 
which  be  was  a  party. — Cain  v.  Hopkins,  141 
S.  W.  834. 

(D)  Jndvnients  In  Particniar  Clasaea  of 
Action*  and  Proceedtnar*. 

{ 747  (Tex.Civ.App.)  A  judgment,  denying 
plaintifTs  foreclosure  of  a  mortgage  upon  de- 
fendant's plea  that  the  land  mortgaged  was  his 
homestead,  is,  in  a  later  suit  by  plaintiff  to  re- 
<-over  such  land,  conclusive  that  the  land  was 
n  homestead.— Holt  v.  Abby,  141  S.  W.  173. 

xvn.  FOREIOir  jtudgmehts. 

{818  (Mo.)  In  an  action  on  a  duly  au- 
thenticated foreign  judgmeut,  held,  that  the  law 
would  presume  that  such  judgment  was  ren- 
dered by_  a  court  of  general  jurisdiction  having 
jurisdiction  of  the  subject-matter  and  the  par- 
ties, ood  would  thus  accord  it  the  full  faith  and 
credit  required  by  Const.  V.  S.  art.  4,  §  1.— 
Western  Assur.  Co.  v.  Walden,  141  S.  W.  ,5S»5. 

Foreign  judgment,  void  because  rendered 
without  service  of  any  process  or  appearance 
of  defendant  held  not  entitled  to  the  full  faith 
and  credit  required  by  Const  U.  S.  art  4,  {  1. 
— Id. 

3CXn.   PI.EASIHO  AND  EVIDENCE  OF 

JITDGMENT  AS  ESTOPPEI.   OB 

DEFENSE. 

1949  (Tex.Civ.App.)  A  pica  of  former  adju- 
dication held  to  sufnciently  show  that  the  for- 


mer trial  on  the  iaane  involved  waa  on   the 
merits.— Martin  t.  Taylor,  141  S.  W.  1009. 

{951  (Ky.)  A  former  judgment  cannot  be 
proved,  so  as  to  sustain  a  plea  of  res  judicata, 
by  reading  the  pleadings  and  opinion  of  the 
court  in  the  former  action.— Nugent  v.  Mallory, 
141  S.  W.  850. 

JUDICIAL  NOTICE. 

See  Criminal  Law.  {  .304;   Evidence,  {{  20-40. 

JUDICIAL  POWER. 

See  Constitutional  Law,  {  TO. 

JUDICIAL  SALES. 

See  Execution,  {  312;  Executors  and  Admin- 
istrators, {{  337,  380,  307;   Judgment,  {  TiiZt. 

{39  (Mo.)  Equity  will  set  aside  a  sherifTs 
sale  on  the  sole  ground  that  the  consideration 
received  was  so  grossly  inadequate  as  to  8h<K-k 
the  conscience. — ^Jtlangold  v.  Uacon,  141  S.  W. 
600. 

{63  (Ky.)  Under  Ky.  St  {  1740  (Russell's 
St.  {  2708),  regulating  fees  of  commissioners 
for  sales  under  decrees,  keld,  where  there  i« 
but  a  single  sale,  though  embracing  several 
contiguous  tra<-ts,  but  one  fee  ia  allowable. — 
Jones  V.  Griffin,  141  8.  W.  396. 

JURISDICTION. 

See  Abatement  and  Revival;  Appeal  and  Er- 
ror, »;  20.  51,  390.  8J>4.  1091;  Certiorari,  ii 
21,  23;  Courts;  Criminal  Law,  (  1081;  In- 
junction, {{  5,  143,  148;  Intoxicating  Liquom. 
a  2U0.  2i3;  Justices  of  the  Peace.  H  .">l. 
84,  174;  Municipal  Corporations,  g  402;  Pro- 
hibition, {f  3,  10,  11,  28;    Replevin,  {  54. 

JURY. 

See  Appeal  and  Error.  Iti  2:;0.  QGH:  Contempt; 
Criminal  Law,  g{  C'll,  7ftJ.  764,  769-830.  8M- 
S(«.  918,  957.  1037-1202;  Grand  Jnrj-:  In- 
dictment and  Information,  8  140;  New  Trial, 
t  44;  Trial,  g{  139-156,  191-296,  312,  31.V 
374,  386. 

n.   BIGHT  TO  TRIAL  BV  JUBT. 

{  10  (Tenn.)  Acts  1875,  c.  4,  as  amended  by 
Acts  1889.  c.  220,  held  not  to  extend  the  num- 
ber of  jury  cases,  but  merely  to  provide  the 
method  of  calling  for  the  junr  in  jury  cases. — 
Taylor  v.  Carr,  141  S.  W.  745. 

{  12  (Mo.)  Parties  to  legal  proceedings  can- 
not be  deprived  without  their  consent  of  a 
trial  of  issues  of  fact  by  a  common-law  jury. — 
In  re  Qrading  of  Independence  and  Westport 
Road,  Kansas  City,  141  .S.  W.  llOSi. 

{  19  (Mo.)  Const  187i>,  art.  12,  {4,  express- 
ly confers  the  right  to  trial  by  jury  in  condem- 
nation proceedings. — In  re  (Srading  of  Indepen- 
dence and  Westport  Road,  Kansas  City,  141  S. 
W.  1103. 

Where,  in  a  proceeding  to  enforce  a  city  or- 
dinance for  the  grading  of  a  street,  defendants 
were  permitted  without  objection  to  raise  an 
issue  as  to  the  existence  of  the  street,  tliey 
were  entitled  on  their  demand  to  a  trial  of  tli** 
issue  of  abandonment  by  a  jury  under  Const. 
1875,  art.  2,  {  28.-Id. 

{  19.  (Tenn.)  Election  contests  are  n<it 
jury  cases.— Taylor  v.  (?arr,  141  S.  W.  74.'>. 

$  25  (Tex.Civ.App.)  Demand  for  a  jury  made 
by  defendants  joined  by  plaintiff  during  the 
trial  held  properly  refused. — Goldman  "v. 
Broyles,  141  S.  W.  283. 
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§28   (Ky.)  In  view  of  Civ.  Code  Proc.  H  9,  | 
10,  11,  held,  that  n  judgment  rendered  by  the 
chnucellor  in  ejectment  was  binding  upon  the 
parties.— Nugent  v.  Mallory,  141  S.  \V.  850. 

1 29  (Tex.Cr.Aop_.)  A  jury  .question  cannot 
be  waived  in  criminal  cases, — Davis  v.  State, 
141  S.  W.  264. 

ZV.  SUMMONING,  ATTENDANCE,  DIS- 
CHARGE,  AND   OOMPEN. 
SATION. 

II 58  (Mo.App.)  A  jury  for  a  term,  drawn 
under  Rev.  St.  1901).  {«  731g-7:«J3,  after  the 
federal  census  of  1010  showed  that  the  county 
had  not  a  city  of  more 'than  100,000  population, 
iirld  invalid.— Jerabek  v.  City  of  St.  Joseph, 
141  S.  W.  45a 

II 70  (Tex.Cr.App.)  Hefusal  of  accused's  re- 
quest for  a  venire  of  100  instead  of  50  men 
hi  Id  not  an  abuse  of  discretion.— Campbell  v. 
State,  141  S.  W.  232. 

V.   COMPETENCr  OF  JURORS,  OHAX.. 
I.ENGES  AND  ORJECTIONS. 

-     1 83  (Ark.)  A  juror  in  a  murder  trial  held 
not  disqualified  on  account  of  his  part  in  hunt-  i 
ing  for  the  body  of  decedent.— (.'oats  v.  State,  , 
141  S.  W.  197. 

185  (Tex.Clr.App.)  The  scope  of  the  pre- 
liminary examination  of  jurors  rp sts  in  the  dis- 
cretion of  the  trial  judge— Jlissouri.  K.  &  T, 
By.  Co.  of  Texas  v.  Rogers,  141  S.  W.  1011. 

I  90  (Ky.)  That  a  juror,  in  an  action  against 
a  state  normal  school,  was  a  third  or  fourth 
cousin  of  a  member  of  the  hoard  of  regents, 
would  not  disqualify  him.— White  v.  Itoard  of 
Ifegents  of  Normal  School,  Dist.  No.  2,  141  S. 
W.  414. 

H  92  (Tex.CivJlpp.)  The  refusal  to  allow  the 
defendant  to  ask  certain  questions  on  the  pre- 
liminary examination  of  ]urors  held  an  abuse 
of  the  discretion  of  the  trial  court. — Missouri, 
K.  &  T.  Ky.  Co.  of  Texas  v.  Rogers,  141  S.  W. 
1011. 

I  136  (Tex.Civ.App.)  Connecting  carriers 
making  a  common  defense  in  suit  for  injury  to 
live  stock  shipment  held  properly  restricted  to 
six  peremptory  challenges  between  them. — Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Saunders,  141  S. 
W.  829. 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  U  20,  84,  1001;   Costs, 
{  2:tl;    Garnishment,  |  92. 

in.  crvn.  jurisdiction  and  au- 

TKORITT. 

iSI  (Tex.  Civ.  App.)  If  a  justice  of  the 
peace  bad  jurisdiction  when  the  action  was 
begun,  the  fact  that  the  debt  sued  for  was 
afterwards  extinguished  hrld  not  to  deprive  him 
of  jurisdiction  to  render  judgment. — Gulf,  T.  & 
W.  Ky.  Co.  v.  I.unn,  141  S.  W.  5.38. 

S59  (Mo.App.)  A  defendant  in  justice  court 
who  complains  of  the  overruling  of  his  ap- 
plication fur  a  change  of  venue  held  requir- 
ed to  show  that  the  application  was  tinieb', — 
Sedgwick  Furniture  Co.  v.  Craig,  141  S.  W. 
457. 

IV.  PROCEDURE  IN   CIVTI.  CASES. 

Hi  73, 74  (Mo.App.)  A  party  in  justice's  court 
held  not  re<)uired  to  resort  to  mandamus  to 
compel  the  justice  to  grant  a  change  of  venue, 
but  he  may  appeal  to  the  circuit  court  from  an 
adverse  judgment  and  have  the  case  remanded 
with  directions  to  set  aside  the  judgment  and 
grant  a  change  of  venue.— Sedgwick  Furniture 
Co.  V.  Crrig,  141  S.  W.  457. 


I'nder  Rev.  St.  1909,  if  7481,  7482,  7503,  nu 
application  for  a  change  of  venue  in  justice's 
court  Jield  timely  when  made  before  the  takiu;; 
of  testimony  or  the  swearing  of  the  jury.— Id. 

S84  (Ark.)  Filing  of  affidavit  and  bond  for 
appeal  from  a  justice  held  an  appearance,  pre- 
cluding objection  to  jurisdiction  over  defend- 
ant.—German  Inv.  Co.  V.  Westbrook,  141  S. 
W.  510. 

1196  (Mo.App.)  T'nder  Rev.  St.  1809,  i  .3S.-.T 
(Rev.  St.  IJKW,  {  74i:!),  plaintiff  in  an  action 
before  a  justice's  court  hrld  properly  alloweil 
to  file  a  formal  statement  after  he  had  filed  a 
check  which  in  effect  was  no  statement. — 
Wright  V.  Cleveland,  141  .S.   W.  5. 

A  check  filed  before  a  justice  of  the  ponce 
held  not  a  statement,  so  that  it  could  not  be 
amended.— Id. 

1119  (Tex.  Civ,  App.)  The  fact  that  the 
law  did  not  authorize  a  recovery  of  a  sum  as 
attorney's  fees  held  not  to  deprive  a  justice's 
court  of  jurisdiction  so  as  to  make  its  judg- 
ment, awarding  attorney's  fees,  void.— Gulf,  T. 
&  W.  Ry.  Co.  V.  Lunn,  141  S.  W.  538. 

S  138  (Mo.App.)  Under  Rev.  St.  1900,  S 
7406,  an  entry  in  a  justice's  docket  held  a  prop- 
er entry  if  correctly  reciting  the  proceedings.— 
Sedgwick  Furniture  Co.  v.  Craig,  141  S.  W. 
457. 

V.  REVIEW  OF  PROCEEDINGS. 
(A)  Appeal  and  Error. 

S  141  (Mo.)  The  jurisdiction  of  the  circuit 
court  on  appeal  from  a  justice's  court  is  de- 
pendent on  the  jurisdiction  of  the  justice's 
court. — State  ex  rel.  American  Pigment  & 
Chemical  Co.  v.  Shields,  141  S.  W.  &5. 

If  141,  145  (Tex.Civ.App.)  Under  the  Consti- 
tution, the  district  court  has  no  power  to  revise 
the  judgments  of  justices'  courts  except  whf  re 
it  is  given  appellate  jurisdiction  atid  where  the 
amount  in  controversy  exceeds  $20  exclusive 
of  costs.— Gulf,  T.  &  W.  Ry.  Co,  v.  Lunn,  141 
S.  W.  538. 

I  146  (ArkO  Under  BClrbv's  Dig.  ^  3224- 
322{i,  4665,  6228,  a  ruling  of  a  justice,  refusing 
to  quash  an  execution  against  a  garnishee,  held 
final  and  appealable,— Metcalf  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  141  S.  W.  1167. 

{  150  (Mo.App.)  While  no  formality  of 
pleading  is  necessary  in  an  action  before  a 
justice,  the  parties  are  as  much  bound  by  the 
theory  of  trial  in  that  court  as  in  any  other. 
—Stevens  v.  Bacher,  141  S.  W.  1143. 

{  ISO  (Tex.Civ.App.)  Misjoinder  of  the  wife 
in  a  suit  on  an  account  due  a  community  held 
waived  by  failure  to  except  thereto  in  justice 
court— Gentry  v.  McCarty,  141  S.  W.  152. 

{  159  (Tex.Civ.App.)  An  appeal  from  a  jus- 
tice's court  held  to  confer  no  jurisdiction,  where 
the  bond  or  affidavit  required  by  Sayles'  Ann. 
Civ.  St.  1807,  art.  1670,  was  not  filed.— Chilli- 
cothe  I^and  Co.  v.  Ward,  141  S.  W.  10'24. 

A  bond  on  plaintiff's  appeal  from  a  judgment 
of  a  justice,  required  by  Sayles'  Ann.  Civ.  St. 
1897.  art.  1670,  should  be  made  payable,  both 
to  a  defendant  and  to  a  party  interpleaded,  in 
whose  favor  the  judgment  was  rendered. — Id. 

{  174  (Ark.)  A  complaint  in  a  justice's  court 
and  an  amended  complaint  in  a  circuit  court 
on  appeal  held  founded  on  a  contract  of  bail- 
ment and  a  breach  thereof.— Bertlg  Bros.  v. 
Norman,  141  S,  W.  201. 

I  174  (Ky.)  On  appeal  from  justice  court,  a, 
circuit  court  held  not  to  have  abused  its  dis- 
cretion in  permitting  plaintiffs  to  amend  by  iu-- 
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creasing  the  amount  aaed  tor.— Boggs  v.  Tur- 
ner, 141  S.  W.  420. 

i  174  (Mo.App.)  In  replevin,  plaintiff  held 
entitled  to  amend  a  description  so  as  to  make 
it  more  specific— Oibson  t.  Ball,  141  S.  W.  23. 

i  174  (Mo.  App.)  Under  Rev.  St  1909,  H 
7412,  7413,  defendant  held  entitled  to  amend  his 
connterclaim  before  trial  in  the  circuit  court 
by  filing  the  note  on  which  it  was  based,  though 
the  note  was  not  filed  with  the  justice  of  the 
peace  below. — Stephenson  t.  Joplin  State  Bank, 
141  S.  W.  691. 

S  174  (Tez.ClT.App.)  The  allowance  of  an 
amended  petition  in  the  county  court  on  appeal 
from  a  justice's  judgment  held  not  erroneous. — 
Brown  Grain  Co.  t.  Toggle,  141  S.  W.  821. 

JUSTIFICATION. 

See  Assault  and  Battery,  i  26;  Homicide.  H 
Ul-124. 

KNOWLEDGE. 

See  Banks  and  Banking.  If  80,  116.  180;  Bills 
and  Notes,  i  335;  Building  and  Loan  As- 
sociations, I  23;  Carriers,  |  213;  Chattel 
Mortgages,  1  89;  Contracts,  {  93;  Insur- 
ance, {  136;  Master  and  Servant,  |§  217,  235, 
289,  293. 

LACHES. 

See  Municipal  Corporations,  |  581;  Principal 
and  Surety,  {  149. 

LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  {{  187,  1010;  Eject- 
ment, i  47;  Estoppel,  i  55;  Mechanics'  Liens, 
SS  72,  279. 

n.  IXA8E*  AlTD  AGREEMENTS  XH 

OENEBAIk 

(A)  Reanlsltea  and  V«lidltT* 

§28  (Mo.App.)  Landlord's  statement,  to  in- 
duce a  lease,  that  the  land  was  good  farming 
land  and  would  produce  a  good  crop  if  proper- 
ly cultivated,  held  not  in  the  nature  of  a  war- 
ranty.—Ware  V.  Dunlap,  141  S.  W.  21. 

(B>  GoaatrnetloB  and  OperaUoB. 

1 48  (Mo>App.)  A  lessee  held  to  hare  no  right 
to  recover  on  a  representation  that  land  leased 
was  good  farm  land,  where  the  inability  to 
raise  crops  is  caused  by  nnusual  and  exces- 
sive rains.— Ware  v.  Dunlap,  141  S.  W.  21. 

IV.  TERMS  FOR  TEARS. 
(D)  Termlaatlon. 

194  (Tez.Civ.App.)  A  notice  to  a  snbles- 
aee  to  vacate  "by''  or  "on  or  before"  a  fired 
date  held  not  to  relieve  him  from  liability  for 
rent  to  that  day  on  his  removing  earher. — 
Goldman  v.  Broyles,  141  S.  W.  283. 

i  109  (Mo.App.)  A  lessee  who  asserts  that 
his  surrender  of  the  lease  was  without  con- 
sideration and  was  procured  by  fraud  has  the 
burden  of  proof.— Gallop  v.  Murphy,  141  S.  W. 
438. 

A  surrender  by  operation  of  law  of  a  lease 
held  to  take  place  when,  by  consent  of  both 
parties,  another  becomes  a  tenant. — Id. 

§  109  (Tez.Civ.App.l  To  constitute  a  snr-' 
render  of  a  lease,  there  must  be  a  mutual 
agreement  between  the  lessor  and  the  lessee, — 
€U>ldman  v.  Broyles,  141  S.  W.  283. 

VTL  PREMISES  AND  ENJOYMENT 
AND  USE  THEREOF. 

(D)  Repairs,  Insnranee,  and  IntproTe* 
menta. 

{  ISO  (Mo.App.)  A  landlord  is  not  liable  for 
other   repairs    than    those   particularly    stipu- 


lated for  in  the  lease.- HcGnina  t.  Federated 
Mines  &  Milling  Co.,  141  S.  W.  467. 

{  152  (Mo.App.)  A  failure  to  object  to  re- 
pairs made  under  a  lease  agreeing  to  put  prem- 
ises in  "good  repair"  held  to  raise  a  presump- 
tion that  the  tenant  was  satisfied  with  the  re- 
pairs made.— Ware  v.  Dunlap,  141  8.  W.  21. 
'  Where  repairs  made  under  a  lease  by  a  land- 
lord were  not  satisfactory  to  a  tenant,  notice 
thereof  held  necessary  in  order  to  afford  an 
opportunity  to  comply  with  the  terms  of  tiie 
lease. — Id. 

Further  notice  or  demand  for  repairs  held 
unnecessary,  where  a  lease  provides  for  re- 
pairs to  existing  conditions  to  be  made  by  land- 
ford.— Id. 

(152  (Mo.App.)  Particular  repairs  most  be 
stipulated  for  in  the  lease.— McGuinn  ▼.  Fed- 
erated Mines  &  MilUng  Co.,  141  &  W.  467. 

TUX.  RENT  AND  ADVANCES. 

(A)  Rights  and  Uabllltlea. 

i  195  (Tez.Civ.App.)  On  a  tenant  wrongfully 
vacating  the  premises  before  ezpiration  of  his  - 
term,  the  landlord  need  not  relet  for  the  ten- 
ant's benefit — Goldman  v.  Broyles,  141  S.  W. 
283. 

IX.  RE-ENTRT    AND    REOOVERT    OF 
POSSESSION  BT  I.ANDIK>RD. 

1280  (Mo.)  Ejectment  by  landlord  will  lie 
upon  the  failure  to  observe  the  covenants  of  a 
lease  which  provides  for  onster  and  re-entry 
upon  such  failure.— Carter  v.  Carter,  141  &  W. 
873. 

LANDS. 

See  Public  Lands. 

LARCENY. 

I.  OFFENSES   AND    RESPONSIBUJTT 
THEREFOR. 

I  14  (Tez.Cr.App.)  One  held  not  guilty  of 
larceny.- Taylor  t.  State,  141  S.  W.  949. 

n.  PROSEOvnoN  and  punish- 
ment. 

<B)  Brldenee. 

J  44  (Tex.Cr.App.)  In  a  prosecution  for  cat- 
tie  theft,  certain  evidence  held  admissible.— 
Roberte  t.  State,  141  S.  W.  235. 

S  53  (Tez.Cr.App.)  In  a  prosecution  for 
theft,  evidence  that  a  bill  of  sale  tending  to 
show  a  purchase  in  good  faith  by  the  defend- 
ant was  not  ezecnted  by  the  person  named  as 
seller  therein,  but  by  defendant  and  anothar, 
is  admissible  as  bearing  on  the  claim  of  pur- 
chase in  good  faith.— Chance  v.  State,  141  S. 
W.  113.  . 

In  a  prosecution  for  theft,  evidence  tiiat  a 
witness  saw  the  property  stolen  at  a  certain 
place  and  time  and  told  another  witness  of  it. 
and  of  such  other  witness  that  the  first  wit- 
ness did  80  tell  him,  held  admissible  to  show 
the  time  the  properQr  was  at  the  place  deaig- 
nated.— Id. 

g55  (Tez.Cr.App.)  In  a  prosecution  for  the 
theft  of  a  yearling,  evidence  held  to  support 
a  conviction.- Roberta  v.  State,  141  8.  W.  WO. 

(O  Trial  and  Review. 

§70  (Tez.Cr.App.)  In  a  prosecution  for 
theft,  a  charge  that  the  state  is  bound  by  ez- 
culpatory  statements  made  by  accused,  unless 
they  are  ezplained  held  unnecessary. — ^Roberts 
V.  State,  141  S.  W.  235. 

In  a  prosecution  for  theft,  -a  charge  on 
taking  under  claim  of  right  held  unnecessary. — 
Id. 
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UST  CLEAR  CHANCE. 

See  Master  and  Servant,  f  228;    Bailroads,  i 
390. 

LATERAL  SUPPORT. 

See  Adjoining   Iiandowners. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  {{  1097, 1195. 

LEASE. 

See  Landlord  and  Tenant;   Mines  and  Miner- 
als, i  68. 

LEGISLATIVE  POWER. 

^ee  Constitational  Law,  i  28. 

LETTERS. 

See  Criminal  Law,  S|  338,  443;    Evidence,  }§ 
179,  318;  Frauds,  Statute  of,  i  10(t. 

LEX  LOCI. 

See  Abatement  and  RevivaL 

LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  H  10^  1068;  Evidence, 
S  47^;   Trial,  {  252. 

I.  WORDS   AND   ACTS   AOTIONABIiE, 

AND  UABILITT  THEREFOR. 

128  (Tex.Civ.App.)  Where  defendant  pub- 
-lislied  a  libelous  article  against  plaintiff,  it 
T\-a8  no  defense  ttiat  another  newspaper  pub- 
lished a  similar  article  at  the  same  time.— 
Galveston  Tribune  t.  Johnson,  141  S.  W.  302. 

II.  PRIVILEGED    OOMBXUNICATIONS, 

AND  MAUCE  THEREIN. 

«  34  (Tex.Civ.App.)  Under  Laws  1001,  c  26, 
-§  3.  a  publication  libelous  in  its  nature  is  not 
actionable  if  the  matter  is  privileged,  unless 
there  is  proof  of  actual  malice. — Galveston 
Tribune  t.  Johnson,  141  S.  W.  302. 

1 41  (Tex.Civ.App.)  Under  Laws  1901,  c.  26, 
relating  to  libel,  a  newspaper  under  the  doc- 
trine of  qualified  privilege  was  not  relieved 
from  liability  for  publishing  an  untrue  ac- 
count of  plaintiff's  conduct  before  a  legislative 
committee,  because  the  publisher  honestly  be- 
lieved the  statements  were  true.— Galveston 
Tribune  v.  Johnson,  141  S.  W.  302. 

1 48  (Tex.Civ.App.)  Under  Laws  1901,  c.  26, 
I  3,  relating  to  privileged  communications, 
statements  of  fact  as  distinguished  from  the 
opinion  of  the  writer,  other  than  comment  on 
the  ofiScial  acts  of  persons  or  with  reference 
to  matters  of  public  concern,  must  be  fair,  true, 
and  impartial.— Galveston  Tribune  v.  Johnson, 
141  8.  W.  302. 

rV.  ACTIONS. 

(B)  Parties,  Preliminary  Proceedlnvs> 
and   Pleadlnc 

§  80  (Tex.(3iv.App.)  A  petition  for  libel  held 
not  objectionable  on  the  ground  that  the  mat- 
ter stated  was  privilepod. — Galveston  Tribune 
V.  Johnson,  141  S.  W.  302. 

{86  (Tez.Cr.App.)  An  innuendo  may  give 
point  or  meaning  to  matters  sufficiently  ex- 
pressed before,  but  is  not  available  to  establish 
a  new  charge. — McCauley  v.  State,  141  8.  W. 
975. 

An  alleged  libelous  publication  held  insuffl- 
c-iont  to  sustain  an  innuendo  that  it  was  intend- 


ed to  mean  that  certain  officers  of  the  county 
court  had  sent  a  person  to  the  asylum  as  in- 
sane who  was  in  fact  sane. — Id. 

OD)  Damages. 

1118  (Tez.CiT.App.)  In  an  action  for  Ubel 
on  a  member  of  a  legislative  committee^  with 
reference  to  alleged  official  misconduct,  injuries 
to  his  political  career  and  opportunities  to  se- 
cure office  held  proper  elements  of  special 
damage.— Galveston  Tribune  v.  Johnson,  141  S. 
W.  302. 

(B)  Trial,  Judorment,  and  Re-rlerr. 

I  123  (Tex.Civ.App.)  Where  a  defamatorv 
publication  was  libelous  under  Laws  1901,  c.  20, 
It  was  proper  for  the  court  to  instruct  the 
jury  that  it  was  libelous  per  se. — Galveston 
Tribune  v.  Johnson,  141  8.  W.  302. 

i  124  (Tez.Civ.App.)  In  an  action  for  libel, 
a  request  to  charge  that  plaintiff  could  not 
recover  damages  resulting  from  another  and 
different  publication  'held  properly  modified. — 
Galveston  Tribune  v.  Johnson,  141  S.  W.  302. 

LICENSES. 

See  Bigamy,  |  1;    Criminal  Law,  |  441;    In- 
toxicating Liquors,  $  49. 
Injuries  to  licensees,  see  Railroads,  |S  356-398. 

I.  FOR  OCCUPATIONS  AND  PRIVL 
UBGES. 

§  14  (Mo.  App.)  An  ordinance  of  a  city 
enacted  pursuant  to  Rev.  St.  1899,  |§  5978, 
5979,  held  to  impose  a  vehicle  tax  for  the  use 
of  the  streets  of  the  city.— City  of  CarterviUe 
V.  Blystone,  141  S.  W.  701. 

1 32  (Mo.App.)  Penal  remedy  provided  to 
enforce  payment  of  a  business  license  tax  held 
exclusive,  precluding  a  recovery  of  the  tax  in 
an  action  at  law.— State  ex  rel.  George  v.  Dix, 
141  S.  W.  445. 

Rev.  St.  1909,  |g  9354,  9355,  held  to  author- 
ize cities  of  the  fourth  class  to  provide  for  the 
collection  of  taxes,  licenses,  wharfage,  and 
other  duties  by  action  at  law  as  well  as  by 
penal  remedy  by  fine,  etc. — Id. 

The  statutory  remedies  for  the  collection  of 
ad  valorem  taxes  are  not  applicable  to  license 
taxes,  unless  specially  made  so  by  statute  or 
ordinance.— Id. 

LIENS. 

See  Action,  |  47;  Attorney  and  Client;  Banks 
and  Banldng,  fi  39;  Chattel  Mortgages,  |§ 
82,  89.  240;  Corporations,  ||  123,  401; 
Courts,  i  122;  CJurtesy;  Deposits  in  Court: 
Garnishment,  ji  107,  114;  Mechanics'  Liens; 
Mortgages,  §  59;  Partition,  S  114;  Taxation, 
SS  614,  650;  Trusts,  J  206;  Vendor  and  Pur- 
chaser, {{  253-299,  337. 

LIFE  ESTATES. 

See  Curtesy;  Infants,  {  56;  Parties,  {  21; 
Wills,  §§  614,  616. 

I  17  (Mo.)  A  life  tenant  cannot  charge  the 
corpus  of  the  estate  with  improvements. — Mis- 
souri Central  Building  Sc  Loan  Ass'n  v.  Eveler, 
141  S.  W.  877. 

One  lending  a  life  tenant  money  to  malce  im- 
provements cannot  charge  the  remainder.— Id. 

$24  (Mo.)  A  life  tenant  held  not  able  to  in- 
cumber the  interests  of  the  remaindermen  by 
deed  of  trust.— Missouri  Central  Building  & 
Loan  Ass'n  v.  Eveler,  141  8.  W.  877.  • 

LIFE  INSURANCE. 


See  Insurance. 
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LIMITATION  OF  ACTIONS. 

See  Adversp   Posseasion;    Appeal   and   Error, 

M681,  Ki7;  Dismissal  and  Nonsuit,  i  42; 
xecutors  and  Administrators,  §  .334;  Home- 
stead, §  211;  Judgment,  $  251;  Nnisance,  ij 
11,  15;   Vendor  and  Purchaser,  {  299. 

I.   STATUTES  OF  UMITATIOIf. 

(A)   Nature,  Validity,  and  Conatrnctioa  in 
General. 

i  13  (Tex.Civ.App.)  Defendant  held  estopped 
from  claiming  that  it  was  nut  sued  until  the 
filing  of  an  amended  petition  after  the  expira- 
tion of  the  period  of  limitation. — Weatherford, 
M.  W.  &  N.  W.  Ry.  Co.  v.  Crutcher,  141  S.  W. 
137. 

§  13  (Tex.Civ.App.)  Defendants  held  estop- 
ped to  assert  the  one-year  statute  of  limita- 
tions against  an  action  to  recover  school  lands. 
— Hanna  v.  Atchison,  141  S.  W.  190. 

II.   OOMPTTTATION   OF  PERIOD   OF 
LIMITATION. 

(A)  Accrual  of  RlKht  of  Action  or  De- 
feuae. 

§47  (Mo.App.)  A  covenant  of  seisin  in  a 
deed  conveying  two  noncontiguous  tracts  hild 
breached  at  the  date  of  the  conveyance  where 
the  grantor  bad  no  title  tu  one  of  the  tracts, 
starting  limitations  at  that  time. — Falk  v.  Or- 
gan, 141  S.  W.  1. 

Covenants  of  seisin  in  a  deed  passing  any 
estate  or  followed  by  actual  possession  by  the 
grantee  hrld  to  make  the  covenants  run  with 
the  land,  so  that  they  are  not  breached  until 
the  grantee  is  deprived  of  the  estate  by  the 
holder  of  the  paramount  title,  from  which  time 
limitations  run. — Id. 

{55  <Tex.Civ.App.)  A  cause  of  action  in 
favor  of  a  chattel  mortgagee  for  conversion  ac- 
crued when  property  was  applied,  to  otlier 
claims  in  the  absence  of  excusable  ignorance 
on  bis  part.— Beaumont  Rice  Mills  v.  Port 
Arthur  Rice  Milling  Co.,  141  S.  W.  349. 

(D)  Death  and  Adminiatratloa. 

{83  (Mo.App.)  Debts  of  a  landowner  who 
died  in  18(33  held  not  barred  by  limitations  in 
1910;  no  administration  having  been  had  by 
the  general  statute  of  limitations. — Austin  v. 
Shipman,  141  S.  W.  425. 

(H)  Commencement  of  Action  or  Other 
ProceedluK. 

S  133  (Tex.)  Where  the  claims  of  creditors 
of  assigning  debtors  were  filed  with  the  assign- 
ees within  the  statutory  time,  no  limitation 
could  thereafter  accrue  while  the  estate  was  in 
the  course  of  settlement.— McCord  v.  Sprinkel, 
141  S.  W.  945. 

m.  ACKHOWLEOOMENT,  HEW 

PROMISE,  AHB  PART 
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{  155  (Mo.)  Both  principal  and  surety  in  a 
bond  to  the  county  held  joint  payors,  and  pay- 
ments by  the  principal  stopped  the  running  of 
the  statute  of  limitations  in  favor  of  the  sure- 
ty.—Clinton  County  V.  Smith,  141  S.  W.  1091. 

V.  FIXADINO,  EVIDENCE,  TRIAI., 
AND   REVIEW. 

{  197  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  show  that  a  chattel  mortgagee  was  ig- 
norant of  the  accrual  of  a  cause  of  action  for 
conversion,  as  affecting  bar  by  limitations. — 
Beaumont  Rice  Mills  v.  Port  Arthur  Rice  Mill- 
ing Co.,  141  S.  W.  349. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  {§  159,  162. 


LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Abatement  and  RevivaL 

{  8  (Ky.)  Mortgagees  held  not  liable  under 
the  doctrine  of  lis  pendens,  where  the  last  pav- 
ment  on  the  mortgage  was  made  before  they 
knew  of  the  maintenance  of  the  suit.— Straeffer 
v.  Rodman,  141  S.  W.  742. 

{  25  (Mo.)  One  who  purchased  land  from  • 
tax  sale  purchaser,  under  execution  in  a  suit 
by  the  tax  collector,  took  subject  to  the  right 
of  the  delinquent  to  vacate  the  sale  for  want  uf 
proper  ser\nce  against  him.— State  ei  reL 
Marrs  v.  Wessell,  141  S.  W.  883. 

LITTORAL  RIGHTS. 

See  Navigable  Waters. 

LIVE  STOCK. 

See  Carriers,  §§  20-230;    Damages,  (  210. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  {§  .39,  132,  140. 

LOCATION. 

See  Public  Lands,  {  175. 

LOCOMOTIVES. 

See  Railroads,  §§  45C-484. 

LOGS  AND  LOGGING. 

See  Adverse  Possession,  {  IG;  Trespass. 

LOOK  AND  LISTEN. 

See  Railroads,  {  383. 

LOOKOUTS. 

See  Railroads,  §{  367,  400. 

LOSS. 

See  Damages,   §{  40,  190;    Insurance,  {{  ">^ 

579. 
Of  profits  as  element  of  damages  for  obstriKt- 

ing  street,  see  Municipal  Corporations,  {  UTl. 

LOST  INSTRUMENTS. 

See  Pleading,  {  340. 

LOHERIES. 

I.   REOin:.ATIOH  AND   PROHXBITTOH. 

§  3  (Tex.Cr.App.)  Accused  held  to  have  di!)- 
posed  of  a  gun  by  a  raflSe.- Hickman  v.  State. 
141  S.  W.  973. 

IV.   CRIMINAI.  RESPONSIBIUTT. 

(B)  Prosecution   and   PumlBhmeat. 

{ 28  (Tex.Cr.App.)  An  indictment,  charging 
accused  with  establishing  a  raffle  and  tlisjH>s- 
ing  by  raffle  of  personal^,  held  bad  for  failinc 
to  name  the  property.- Hickman  v.  State,  HI 
S.  W.  973. 
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MACHINERY. 

See  Master  and  Servant,  {§  101-207;  Negli- 
gence, §  25. 

MALICL 

See  Assault  and  Battery,  $  3;  Damages,  %  91: 
Homicide,  §i  231,  340;  Libel  and  Slander,  § 
34. 

MALICIOUS  PROSECUTION. 

See  Attachment,  i  3o6;  Pleading,  t  64;  Trial, 
I  206. 

H.  WAKT   OF   PBOBABI^  CAUSE. 

{21  (Ark.)  Advice  of  counsel,  given  after 
all  the  facts  had  been  stated,  had  a  complete 
defense,  in  an  action  for  malicious  prosecu- 
tion.—L.  B.  Price  Mercantile  Co.  v.  Cuilla,  141 
^.  W.  194. 

$24  (Ark.)  The  binding  over  of  plaintiff  to 
the  grand  jury  by  an  examining  magistrate  is 
prima  facie  evidence  of  probable  cause  for  a 
criminal  prosecution.— L.  B.  Price  Mercantile 
Co.  V.  Cuilla,  141  S.  W.  194. 

IV.  TERMIHATION    OF    PROSEC1T- 
TION. 

1 35  (Mo.App.)  Where  plaintiff  took  an  in- 
voluntary nonsuit  on  a  petition  for  malpractice, 
alleging  several  grounds  of  negligence,  defend- 
ant was  not  entitled  to  assert  a  counterclaim 
for  malicious  prosecution  of  the  former  action 
in  a  subsequent  suit  for  the  same  cause.— Hales 
V.  Raines,  141  S.  W.  917. 

MALPRACTICE. 

See  Malicious  Prosecution,  S  3o. 

MANDAMUS. 

See  Courts,  f  207;  Justices  of  the  Peace,  H 
73,74. 

I.  NATITRIi   AND   OROUITDS   IN   GEN- 
ERAI.. 

1 3  (Mo.App.)  Mandamus  held  not  to  lie 
where  there  is  any  other  adequate  remedy. — 
Sedgwick  Furniture  Co.  v.  Craig,  141  S.  W. 
457. 

i  16  (Mo.)  Where  a  return  to  an  alterna- 
tive writ  in  mandamus  shows  a  performnncp  of 
the  act  sought  to  be  compelled,  a  peremptory 
writ  should  not  issue.- State  ex  rel.  Ilanney 
V.  School  Dist.  of  City  of  Cape  Girardeau, 
141  S.  W.  G40. 

n.  SUBJECTS  ANB  PURPOSES  OF 
RELIEF. 

(B)  Acta  and  ProceedlnBTS  of  Pabllc  OA- 
cers  and  Board*  and  Mnnictpalltleii. 

S97  (Mo.)  Mandamus  lies  .to  compel  the 
cancellation  of  tax  bills  issued  against  property 
for  public  improvements  which  was  in  fact  not 
liable  therefor  under  the  city's  charter.— State 
ex  reL  Meek  v.  City  of  Chillicothe,  141  S.  W. 
602. 

in.  JURISBICTION,      PROCEEDINGS, 
ANB  REUEF. 

$  141  (Tex.Civ.App.)  Judges  of  the  district 
court  may  grant  a  writ  of  mandamus  in  vaca- 
tion.—Dunnagan  V.  Wingfield,  141  S.  W.  288. 

{  163  (Mo.)  On  service  of  an  alternative 
writ  in  mandamus,  the  respondents  may  either 
obey  it,  or,  in  default  thereof,  show  cause  l)y 
demurrer.— State  ex  rel.  Ranney  v.  .School  Dist. 
of  City  of  Cape  Girardeau,  141  S.  W.  640. 

$  164  (Mo.)  On  service  of  an  alternative 
writ  in  mandamus,  the  respondents  may  either 


obey  it,  or,  in  default  thereof,  show  cause  by 
return  tendering  issues  of  fact  in  justification 
of  their  disobedicnre.- State  ex  rel.  Ranney  v. 
School  Dist.  of  City  of  Cape  Girardeau,  141 
S.  W.  040. 

{  187  (Mo.)  In  spite  of  Rev.  St.  1900,  § 
1S.XI,  a  peremptory  writ  of  mandamus  held 
properly  set  aside  where  performance  of  the 
act  sought  was  shown  by  answer  to  the  al- 
ternative writ,  though  no  substantial  right  of 
respondent  was  infringed  by  the  issuance  of 
the  peremptory  writ. — State  ex  rel.  Ranney  v. 
School  Dist.  of  City  of  Cape  Girardeau,  141 
S.  W.  640. 

{  187  (Tex.Civ.App.)  No  appeal  being  jfiven 
by  statute  from  an  order  of  a  district  judge 
granting  a  writ  of  mandamus  in  vacation,  an 
appeal  will  not  lie  from  such  order. — Dunnagao 
V.  Wingfield,  141  S.  W.  28a 

{  190  (Mo.)  Under  Rev.  St  1009,  i  2.553, 
costs  held  properly  taxable  against  a  respond- 
ent in  mandamus,  who  obeyed  an  alternative 
writ,  rightfully  sued  out,  so  that  the  peremp- 
tory writ  was  denied. — State  ex  rel.  Ranney  v. 
School  Dist  of  City  of  Cape  Girardeau,  141 
S.  W.  640. 

MANDATORY  INJUNCTION. 

See  Injunction,  U  6,  62. 

MANSLAUGHTER. 

See  nomicide,  g{  309,  340. 

MAPS. 

See  Evidence,  |  .358. 
See  Public  Lands,  $  175. 

MARKET  VALUE. 

See  Evidence,  Sf  113,  158,  543,  571;  Sales,  H 
382,  442. 

MARRIAGE. 

See  Bigamy;  Criminal  Law,  {  441;  Divorce; 
Homicide,  {  295;    Husband  and  Wife. 

§  18  (Mo.App.)  A  marriage  held  valid,  re- 
gardless of  the  motives  of  the  contracting  par- 
ties.—Donohue  V.  Donohue,  141  S.  W.  465. 

MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife,  {  29. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  §§  719,  997,  1064;  Car- 
riers, a  314,  318;  Commerce,  §  2T;  Con- 
tracts, Si  10,  123;  Courts,  §  289;  Damages, 
I  1.32;  Death,  §  76;  Garnishment,  {  125; 
Municipal  (.'orporations,  i  147;  Negligence, 
$  00;    Trial,  |S  141,  191,  203,  252,  260,  296. 

I.   THE  REI.ATION. 

(A)  Creation  and  Bxtatence. 

{  3  (Ky.)  A  contract  to  give  plaintiff  steady 
or  permanent  employment  without  providing 
the  position  he  was  to  hold  or  the  pay  he  was 
to  receive,  would  be  too  indefinite  for  enforce- 
ment.—Louisville  &  N.  R.  Co.  y.  Cox,  141  S. 
W.  389. 

(C)  Termination  and  Dlacharve. 

§  30  (Ky.)  A  servant  under  contract  of  per- 
manent employment,  while  entitled  to  lay  off 
while  sick  or  disabled,  may  not  remain  away 
without  reasonable  necessity,  or  stop  work  at 
pleasure.- Ixjuisville  &  N.  H,  Co.  v.  Cox,  141 
S.  W.  liS.*). 
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Where  defendant  contracted  to  rive  plaintiff 
permanent  employment,  he  was  subject  to  dis- 
charge for  yiolation  of  a  rule,  providing  for 
discharge  of  garnished  employes,  or  for  drink* 
ing  while  on  duty. — Id. 

Where  defendant,  as  part  of  a  settlement, 
agreed  to  give  plaintiff  permanent  employment, 
it  was  implied  that  he  should  be  employed  in 
its  service,  so  long  as  he  properly  discharged 
his  duties  and  conformed  to  defendant's  rules 
and  defendant  continued  to  operate  its  railroad 
at   the  point  of  employment*— Id. 

§  36  (Ky.)  In  an  action  for  breach  of  an  em- 
ployment contract  alleged  to  have  been  made 
in  settlement  of  an  action  for  injuries,  it  was 
no  objection  to  plaintiff's  right  to  recover  that 
he  failed  to  return  ^500  received  as  a  part  of 
the  settlement.— Lonisville  &  N.  R.  Co.  v.  Cox, 
141  S.  W.  389. 

m.  MASTER'S   UABIUTT   FOB  IN. 
JURIES  TO   SERVANT. 

(A)  Nature  aad  Bxteat  In  General. 

'  |89  (K^.)  A  rear  brakeman,  killed  while  at 
work,  while  the  switching  crew  had  control  of 
the  cars,  }ield  at  work  in  the  performance  of 
his  duties.— Cincinnati.  N.  O.  &  T.  P.  By.  Co. 
v.  Daniels'  Adm'x,  141  S.  W.  1194. 

1 97  (Mo.App.)  The  employer  held  not  bound 
to  have  anticipated  that  a  bale  of  burlap  would 
have  fallen  and  injured  an  employ^  as  it  did. — 
Fleeman  r.  Bemis  Bros.  Bag  Co.,  141  S.  W. 
481. 

(B)  TooUi,    Maohlnery,    Appliance*,   and 
Places  for  IVork. 

ii  101,  102  (Ark.)  It  is  the  duty  of  the  mas- 
ter to  exercise  ordinary  care  to  provide  his 
servants  with  reasonably  safe  appliances  and 
tools.— Asher  v.  Byrnes  &  McCauiey,  141  S. 
W.  1176. 

§1  101,  102  (Ky.)  A  master  is  only  required 
to  exercise  ordinary  care  to  furnish  a  reason- 
ably safe  place  of  work. — ^American  Milling  Co. 
V.  Bell,  141  S.  W.  1191. 

8§  101,  102  (Mo.  App.)  Duty  of  a  master 
as  to  furnishing  appliances  and  places  for  work 
stated. — Morgan  v.  Oronogo  Circle  Mining  Co., 
141  S.  W.  7.35. 

§§  lot,  102  (Tex.)  The  law  held  to  impose 
on  a  master  stated  duties  as  to  the  safety  of 
servants.— Hugo,  Schmeltzer  &  Co.  v.  Paiz,  141 
S.  W.  518. 

{!  101,  102  (Tex.Civ.App.)  An  employer  held 
required  only  to  use  ordinary  care  to  furnish 
his  servant  with  safe  premises  and  appliances. 
— Kampmann  v.  Mendoza,  141  S.  W.  161. 

{  103  (Tex.)  The  duty  of  a  master  as  to 
the  safety  of  servants  may  be  delegated  with- 
out affecting  responsibility  of  the  master  for 
its  proper  performance. — Hugo,  Schmeltzer  & 
Co.  V.  Paiz,  141  S.  W.  518. 

i  107  (Ky.)  An  employer  is  not  responsible 
for  injuries  from  a  danger  which  the  employ^ 
himself  creates  in  the  course  of  the  work. — 
American  Milling  Co.  v.  Bell,  141  S.  W.  1191. 

§110  (Mo.App.)  A  railroad  company  held 
guilty  of  furnishing  to  an  engineer  a  defective 
engine.— Wray  v.  Wabash  R.  Co.,  141  S.  W. 
449. 

i  124  (Ark.)  A  master  is  bound  to  make  a 
reasonable  inspection  of  tools  and  appliances. 
—Asher  v.  Byrnes  &  McCauiey,  141  S.  W. 
1176. 

§  124  (Mo.App.)  Failure  of  a  railroad  com- 
pany to  provide  for  reasonable  inspection  of 
cars,  and  failure  of  inspectors  to  perform 
their  work  properly,  constitute  a  breach  of 
duty  for  which  the  railroad  company   may   be 


liable.— Blake  t.  St  Joseph  &  G.  L  By.  Co., 
141  S.  W.  24. 

{  124  (Mo.App.)  The  duty  of  a  master  t<y 
inspect  and  remedy  defects  is  commensurate 
with  the  danger. — Hurst  v.  Nineteen  Hundred 
and  Nine  Mimng  Co.,  141  S.  W.  470. 

f  125  (Mo.A|;p.)  To  hold  a  master  liable  for 
failing  to  furnish  a  servant  a  reasonably  safe 
place  in  which  to  work,  the  evidence  must 
show  that  the  defect  was  known  to  the  master, 
or  by  ordinary  care  could  have  been  known  in 
time  to  be  remedied  before  an  injury  to  the 
servant. — Hurst  v.  Nineteen  Hundred  and  Nine 
Mining  Co.,  141  S.  W.  470. 

§125  (Tex.)  A  master  AeM  chargeable  with 
knowledge  of  the  condition  of  machinery  and 
the  unsafe  character  of  work  in  connection 
therewith.- Hugo,  Schmeltzer  &  Co.  ▼.  Paiz, 
141  S.  W.  518. 

(C)  Metltoda  of  'Work,  Rnlea,  and  Order«k 

§  130  (Mo.  App.)  An  employer  has  the 
right  to  conduct  his  business  as  he  wishes,  so 
long  as  he  does  not  deceive  or  mislead  his  serv- 
ant as  to  conditions. — Cole  v.  Jones,  141  S.  W. 
689. 

§  137  (Mo.App.)  A  master's  right  to  conduct 
his  business  in  his  own  way  held  limited  only 
by  his  duty  to  exercise  reasonable  care  to  con- 
duct it  in  a  reasonably  safe  way. — Brandt  t. 
Kansas  City  Breweries  Co.,  141  S.  W.  444. 

(D)  'Wamlnv  aad   laatrnctlna;   Servant. 

f  153  (Mo.App.)  The  representation  of  one. 
when  applying  for  employment,  that  he  was  of 
age,  when  he  was  only  18  years  old,  held  a  cir- 
cumstance to  be  considered  on  the  degree  of 
care  required  of  the  master  to  warn  and  in- 
struct him  as  to  his  duties. — ^Wilks  ▼.  St  Jjoius- 
&  S.  F.  B.  Co.,  141  S.  W.  910. 

The  master  held  to  have  breached  no  duty  to 
warn,  required  in  case  of  youth  or  inexperience 
of  servant,  unless  it  knew  or  should  have 
known  of  his  youth  or  inexperience.— Id. 

(Ei)  Fellow  Servants. 

§180  (Tex.Civ.App,)  A  railroad  section  fore- 
man, injured  while  assisting  laborers  in  loading 
rails  on  a  flat  car  while  the  train  was  at  rest. 
held  not  engaged  in  the  operation  of  cars,  loco- 
motives, or  trains  within  Sayles'  Ann.  Civ.  St. 
1897,  art  4560f.— St  Louis  Southwestern  By. 
Co.  of  Texas  t.  McOee,  141  S.  W.  1054. 

§  189  (Tex.)  A  servant  held  a  vice  prin- 
cipal.—Hugo,  Schmeltzer  &  Co.  v.  Pais,  141  S. 
W.  518. 

§  190  (Ky.)  A  master  Arid  not  entitled  to  es- 
cape liability  for  injuries  to  a  servant  on  the 
ground  that  it  was  caused  by  the  negligence  of 
a  fellow  servant.— Lonisville  &  N.  B.  Co.  v. 
Cox,  141  S.  W.  59. 

§  190  (Mo. App.)  A  foreman  held  to  have  act- 
ed as  a  fellow  servant  in  placing  in  position  a 
bale'  of  burlap,  which  fell  upon  another  em- 
ploy^.—Fleeman  T.  Bemis  Bros.  Bag  Co.,  141 
S.  W.  481. 

§  190  (Tex.)  In  determining  the  liability  of 
the  master  for  injuries  to  a  servant,  certain 
questions  held  immaterial. — Hugo,  Schmeltzer  & 
Co.  V.  Paiz,  141  S.  W.  5ia 

A  vice  principal  held  authorized  to  direct  a 
servant  to  assist  in  releasing  a  stalled  freight 
elevator  used  in  the  work.- id. 

§  196  (Mo.App.)  Men  engaged  in  work  on* 
der  a  common  foreman  held  fellow  servants. — 
Brnndt  v.  Kansas  City  Breweries  Co.,  141  3. 
W.  444. 

(F)  Risks   Assumed  by-   Servant. 

{ 206  (Mo.App.)  The  risks  assumed  by  an 
employe  are  only  those  incident  to  the  employ- 
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ment— Lobban  t.  Wabash  Ry.  Co.,  141  S.  W. 
440. 

§206  (Mo.App.)  A  risk  held  a  risk  of  the 
employment,  and  not  a  risk  caused  by  the  mas- 
ter a  negligence  in  selecting  an  unsafe  method 
for  doing  the  work.— Brandt  y.  Kansas  City 
Breweries  Co.,  141  S.  W.  444. 

§  208  (Tex.Civ.App.)  An  operator  of  an  elec- 
trical ironer  in  a  laundry  does  not  assume  the 
risk  of  injury  from  explosions  caused  by  de- 
fective wiring. — ^Kampmann  t.  Mendoza,  141  S. 
W.  161. 

S  317  (Ky.)  A  servant,  injured  while  at  work 
under  the  direction  of  the  foreman,  who  ig- 
nored a  safe  method  for  the  doing  of  the  work 
and  adopted  an  unsafe  one,  held  not  to  have 
assumed  the  risk  of  injury. — ^Louisville  &  M. 
R.  Co.  V.  Cox,  141  S.  W.  59. 

§217  (Ky.)  An  employe  in  a  milling  concern 
assumed  the  risk  of  falling  upon  a  floor  which 
he  knew  from  experience  was  slick.— American 
Milling  Co.  v.  Bell,  141  S.  W.  1191. 

An  employe  held  to  have  assumed  the  risk  of 
working  without  an  assistant. — Id. 

S2I7  (Mo.  App.)  Where  a  servant,  injur- 
ed by  a  defective  appliance,  knew  of  the  defect 
and  continued  its  use,  his  right  to  recover  held 
to  be  determined  under  the  rules  of  contribu- 
tory negligence. — Delo  t.  Old  Dominion  Mining 
Co.,  141  8.  W.  687. 

{217  (Mo.App.)  In  an  action  for  injuries 
to  a  servant  from  falling  through  a  trapdoor, 
the  injury  held  to  be  such  as  the  servant  as- 
sumed the  risk  of  receiving. — Cole  v.  Jones, 
141  S.  W.  689. 

{217  (Tex.Civ.App.)  Where  a  lathe  operator 
was  injured  by  a  defect  in  the  machine,  the  de- 
fense of  assumed  risk  was  limited  to  whether 
he  knew  or  could  have  known  of  the  danger  by 
the  use  of  ordinary  inspection.— El  Paso  Foun- 
dry &  Machine  Co.  v.  Bennett,  141  S.  W.  156. 

§  222  (Mo.)  A  servant  injured  while  in  the 
act  of  obeying  an  order  of  his  foreman  held  not 
to  have  assumed  a  risk. — Root  t.  Quincy,  O. 
&  K.  C.  R.  Co..  141  S.  W.  610. 

1222  (Tex.)  Where  a  servant  was  killed 
while  attempting  to  obey  an  order  to  assist 
in  releasing  a  freight  elevator,  the  master, 
to  invoke  doctrine  of  assumed  risk,  must  show 
that  ordinary  care  had  been  exercised  to  as- 
certain the  condition  of  the  elevator. — Hugo, 
Schmeltzer  &  Co.  v.  Paiz,  141  S.  W.  518. 

1 226  (Ark.)  Risks  assumed  by  a  servant 
stated. — Asber  v.  Byrnes  &  McCauley,  14l  S. 
W.  1176. 

i  226  (Mo.  App.)  An  employer  cannot  re- 
lieve himself  of  the  results  of  negligence,  and 
the  servant  never  assumes  the  risk  of  such 
negligence.— Cole  v.  Jones,  141  S.  W.  689. 

§226  (Mo.App.)  The  doctrine  of  assump- 
tion of  risk  will  not  defeat  a  recovery  by  a 
servant  injured  through  the  failure  of  the  mas- 
ter to  furnish  proper  appliances.— Morgan  v. 
Oronogo  Circle  Mining  Co.,  141  S.  W.  735. 

§226  (Tex.)  The  risks  which  a  servant 
assumes  held  only  such  risks  as  arise  after  the 
master  has  exercised  due  care.— Hugo,  Schmelt- 
zer &  Co.  v,  Paiz,  141  S.  W.  5ia 

(O)  ContrlbntorT  ITeKllvence  of  Servant. 

§  227  (Ark.)  A  servant  gnilty  of  contributo- 
ry negligence  cannot  recover,  though  the  mas- 
ter was  negligent. — Asber  v.  Byrnes  &  McCau- 
ley. 141  S.  W.  1176. 

§228  (Tex.Civ.App.)  Laws  1909  (1st  Ex. 
Sess.)  c.  10,  §  2,  construed  in  view  of  Laws 
1905,  c.  1(J3,  and  held  not  to  affect  or  limit  an 
employer's  liability  for  injuries  to  an  employe 


in  case  of  discovered  peril.— Pecos  &  N.  T.  Ry. 
Co.  V.  Rosenbloom,  141  S.  W.  175. 

§229  (Ky.)  An  employe  is  bound  to  exercise 
ordinary  care  for  his  own  safety  in  doing  the 
work. — American  Milling  Co.  v.  Bell,  141  S- 
W.  1191. 

i  233  (Mo.App.)  Whether  an  employe,  crush- 
ed between  two  cars,  was  guilty  of  contributory 
negligence  held  to  depena  on  whether  he  had 
reasonable  grounds  to  apprehend  the  approach 
of  the  engine.— Johnson  v.  St.  Louis  &  8.  F.  R. 
Co.,  141  S.  W.  475.  / 

§  234  (Ark.)  In  an  action  for  the  death  of 
a  switchman  in  a  collision,  evidence  held  to 
establish  decedent's  contributory  negligence  as 
a  matter  of  law.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  ▼.  Davis,  141  S.  W.  1181. 

§234  (Mo.App.)  The  mere  fact  that  an 
injured  servant  had  knowledge  of  danger  in 
working  with  the  appliances  furnished  will  not 
defeat  his  recovery,  unless  the  peril  was  so  ob- 
viously dangerous  as  to  threaten  immediate 
injury.— Morgan  v.  Oronogo  Circle  Mining  Co., 

{235  (Ark.)  A  servant  is  under  no  duty  to 
inspect  the  tools  and  appliances  furnished  him 
by  the  master.- Asher  v.  Byrnes  &  McCauley, 
141  S.  W.  1176. 

Whether  a  servant  is  guilty  of  contributory 
negligence  in  working  with  a  defective  appli- 
ance depends  upon  whether  the  defect  was  so 
obvious  that  he  must  have  seen  it. — Id. 

§  235  (Mo.  App.}  It  is  the  duty  of  a  serv- 
ant to  exercise  ordinary  care  to  learn  the  dan- 
gers which  are  likelt^  to  beset  him  in  his  serv- 
ice.— Morgan  v.  Oronogo  Circle  Mining  Co., 
141  S.  W.  735. 

§  235  (Tez.Giv.App.)  An  employe  injured 
while  using  a  defective  appliance  held  not 
chargeable  with  knowledge  of  the  defect — 
Kampmann  v.  Mendoza,  141  S.  W.  161. 

(236  (Ky.)  An  employe's  injuries  held  to 
have  been  caused  by  his  own  act  in  not  pro- 
tecting himself,  so  that  he  could  not  recover 
therefor.— American  Milling  Co.  v.  Bell,  141 
S.  W.  1191. 

(238  (Mo.App.)  Employe  in  a  burlap  and 
bag  factory  injured  by  a  bale  of  burlap  falling 
on,bim  held  guilty  of  contributory  negligence. — 
Fleeman  v.  Bemis  Bros.  Bag  Co.,  141  S.  W. 

481.  ^ 

i  248  (Mo.App.)  A  locomotive  engineer  held 
not  negligent  in  attempting  to  stop  his  train, 
instead  of  sounding  the  whistle  on  discovering 
a  flagman  asleep  on  the  track. — White  v.  Mis- 
souri Pac.  Ry.  Co.,  141  S.  W.  436. 

(H)  Actions. 

(258  (Mo.App.)  In  an  action  for  injuries  to 
an  engine  hostler  by  the  automatic  starting 
of  an  engine,  while  he  was  under  it,  plaintifTs 
petition  held  not  demurrable  for  want  of  facts. 
— Lorton  v.  Wabash  R.  Co.,  141  S.  W.  478. 

§264  (Mo.App.)  In  an  action  for  injuries  to 
a  servant,  plaintiff  may  not  recover  on  an  hy- 
pothesis, other  than  that  stated  in  his  peti- 
tion.—Blake  V.  St.  Joseph  &  G.  I.  Ry.  Co.,  141 
S.  W.  24. 

In  an  action  for  injuries  to  a  railroad  brake- 
man  by  the  fall  of  a  car  door,  evidence  held 
to  sustain  the  cause  of  action  pleaded. — Id. 

§  264  (Mo.App.)  In  an  action  for  injuries  to 
an  engine  hosllor  by  the  automatic  starting  of 
an  engine,  plaintiff's  evidence  held  to  establish 
the  particular  negligence  alleged.— Lorton  v. 
Wabash  R.  Co.,  141  S.  W.  478. 

§  265  (Ark.)  In  an  action  for  injuries  to 
a  servant  by  a  rock  falling  on  him,  no  presump- 
tion of  negligence  held  to  arise  from  the  hap- 
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pening  of  the  injnrv. — Ozark  White  Lime  Co. 
V.  Hyrd.  141  S.  \V.  7G2. 

The  doctrine  of  rcn  ipsa  lo(iuitur  JicW  not 
to  be  invoiced  to  supply  proof  of  negligence,  in 
an  action  by  a  servant  for  injury  from  a  fall- 
ing rock  in  a  quarry.— Id. 

§  265  (Mo.App.^  In  an  action  for  injuries  to 
a  servant,  plaintiffs  burden  of  propf  requires 
him  to  produce  evidence,  which,  if  believed, 
would  admit  of  no  other  reasonable  conclusion 
than  that  of  negligence  on  his  employer's  part 
which  became  toe  proximate  cause  of  the  in- 
jury.—Lorton  V.  Wabash,  141  S.  W.  478. 

While  proof  that  a  looomofive  started  with- 
out intervention  of  human  agency  was  not 
prima  facie  proof  of  negligence  under  the  res 
ipsa  loquitur  rule,  such  fact  in  addition  to  cer- 
tain other  facts  proved  hrld  sufficient  to  sus- 
tain a  finding  of  defendant's  negligence. — Id. 

§  265  ()Io.  App.)  In  an  action  against  a 
master,  tlie  mere  fact  that  the  servant  met  his 
death  while  being  lowered  into  a  mine  held  not 
to  support  an  inference  of  negligence.- Morgan 
v.  Orunogo  Circle  Mining  Co.,  141  S.  W.  735. 

§265  (Tex.Civ.App.)  An   employ*   suing  for 

Sersonal  injury  has  the  burden  of  proving  neg- 
gence  on  the  part  of  the  master. — Kampmann 
V.  Mendoza,  141  S.  W.  161. 

i  270  (Ky.)  Declarations  of  a  bystander, 
made  immediately  before  an  accident,  Md  not 
competent  to  prove  notice,  unless  the  foreman 
in  charge  of  the  work  heard  the  remark  and 
persisted  in  the  course  previously  adopted. — 
Louisville  &  N.  K.  Co.  v.  Cos,  141  S.  W.  Bli. 

§270  (Mo.App.)  In  an  action  for  injuries  to 
an  employe  caught  by  a  key  protruding  from 
a  revolving  shaft,  the  testimony  of  a_  witness 
as  to  how  the  key  should  fit  and  that  it  should 
be  flush  with  the  shaft  held  admissible. — Lob- 
bnn  V.  Wabash  Ry.  Co.,  141  S.  W.  440. 

{  276  (Mo.App.)  In  an  action  against  a  rail- 
road company  for  death  of  a  flagman,  struck 
by  a  train  while  asleep  on  the  track,  evidence 
held  to  show  that  the  train  was  only  275  feet 
away  when  decedent  was  discovered. — ^White 
V.  Missouri  Pac.  Ry.  Co.,  141  S.  W.  436. 

§  276  (Mo.App.)  In  an  action  for  injuries  to 
a  servant  by  the  creeping  of  a  locomotive,  evi- 
dence held  to  warrant  a  finding  that  the  engine 
moved  as  the  result  of  a  defective  throttle 
which  might  have  been  discovered  and  repaired 
liy  the  exercise  of  reasonable  inspection. — ^Lor- 
ton V.  Wabash  R.  Co.,  141  S.  W.  478. 

§278  (Ky.)  In  an  action  for  injuries  to  an 
employ^,  evidence  held  to  show  actionable  neg- 
ligence.—Louisville  &  N.  R.  Co.  V.  Cox,  141  S. 
W.  ->Q. 

i  278  (Mo..\pp.)  In  an  action  for  injuries 
to  an  emploj'^  caught  by  a  key  projecting  from 
a  revolving  shaft,  evidence  held  to  sustain  a 
finding  of  actionable  negligence  of  the  master. 
— Lobban  v.  Wabash  Ry.  Co.,  141  S.  W.  440. 

S278  (Tex.)  In  an  action  for  the  death  of 
a  servant,  evidence  held  to  support  a  finding  of 
actionable  negligence. — Hugo,  Schmeltzer  &  Co. 
v.  Paiz,  141  S.  W.  518. 

i  278  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant,  evidence  held  to  show  the 
master's  negligence.— Kampmann  v.  Mendoza, 
141  S.  W.  161. 

§278  (Tex.Civ.App.)  Evidence  held  to  war- 
rant a  finding  that  plaintiff,  a  minor  and  inex- 
perienced servant,  was  injured  while  operating 
a  dangerous  planing  machine  without  warning 
or  instruction,  and  without  contributory  neg- 
ligence; therefore  his  master  was  liable. — 
I'ricdrich  v.  Geisler,  141  S.  W.  107S). 

$285  (Mo.App.)  In  an  action  against  a 
niiistor  for  the  death  of  a  servant,  liehl.  that 
the  (lucstion  of  proximate  cause   was   for   the 


jury.— Morgan   v.  Oronogo  Circle  Blining  Co, 
141  S.  W.  7:15. 

{286  (Ky.)  In  an  action  for  the  death  of  a 
brakeman,  thrown  from  a  car  by  a  sudden  jerk, 
evidence  held  to  justify  the  submission  of  the 
issue  of  negligence  in  the  operation  of  the 
train.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Daniels'  Adm'x,  141  S.  W.  1194. 

§  286  (Mo.App.)  In  an  action  for  injuries  to 
an  employ*  in  a  mine,  the  issue  of  the  master's 
negligence  Jield  for  the  jury. — Hurst  v.  Nine- 
teen Hundred  and  Nine  Mining  Co.,  141  S.  W. 
470. 

S  286  (Mo.  App.)  In  an  action  against  a 
master  for  the  death  of  a  servant,  held,  that 
the  i|uostion  of  negligence  was  for  the  jury. — 
Morgan  v.  Oronogo  Circle  Mining  Co.,  141  S. 
W.  735. 

{286  (Tex.Civ.App.)  Evidence  in  an  em- 
ploye's action  for  personal  injuries  held  to 
make  it  a  junr  question  whether  defendant  was 
negligent  in  failing  to  protect  a  set  screw,  and 
in  not  warning  plaintiff  of  the  danger  from 
passing  under  ft  in  its  unprotected  condition. — 
Kmith  V.  Queen  City  Lumber  Co.,  141  S.  W. 
309. 

IJ287  (Tex.)  Whether  a  servant  is  a  vice 
principal  held  for  the  jury.— Hugo,  Schmeltzer 
&  Co.  V.  Paiz,  141  8.  W.  518. 

{288  (Mo.App.)  Whether  an  employ*  injur- 
ed by  being  caught  by  a  key  protruding  frf>m  a 
revolving  shaft  assumed  the  risk  hrld  for  the 
jury.- Lobban  v.  Wabash  Ry.  Co.,  141  S.  W. 
440. 

§  288  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant  by  a  defective  machine,  evi- 
dence held  to  require  submission  of  the  defense 
of  assumed  risk  to  the  Jury. — El  Paso  Foundry 
&  Machine  Co.  v.  Bennett,  141  S.  W.  150. 

{ 289  (Ark.)  Where  there  are  several  ways 
for  a  servant  to  perform  his  duties,  the  adop- 
tion of  the  more  dangerous  one  does  not  ren- 
der him  guilty  of  contributory  negligence  as  a 
matter  of  law. — Asher  v.  Byrnes  &  McCauley, 
141  S.  W.  1176. 

§289  (Ky.)  Evidence  held  snflScient  to  go  to 
the  jury  on  the  question  of  an  einphiyf's  want 
of  knowledge  of  an  open  hatchway,  through 
which  he  fell. — Louisville  Salvage  Corps  v.  Ly- 
ons, 141  S.  W.  42. 

{289  (Mo.App.)  Whether  an  employ*  injur- 
ed by  being  caught  by  a  key  projecting  from  a 
revolving  shaft  was  guilty  of  contributory  neg- 
ligence held  for  the  jury. — Lobban  v.  Wabash 
Ry.  Co.,  141  S.  W.  440. 

{289  (Mo.App.)  Whether  an  engineer  injur- 
ed in  a  collision  was  guilty  of  contributory  neg- 
ligence held  for  the  jury. — Wray  v.  Wabash  R. 
Co.,  141  S.  W.  449. 

{  289  (Mo.App.)  Whether  a  railroad  employ*, 
crushed  between  two  cars,  was  guilty  of  con- 
tributorv  negligence  held  for  the  jury. — John- 
son v.  St.  Louis  &  S.  F.  R.  Co..  141  S.  W.  475. 

§  289  (Mo.  App.)  A  servant's  continuing 
to  work  with  a  defective  appliance  is  not  or- 
dinarily contributory  negligence  as  a  matter 
of  Inw. — Delo  v.  Old  Dominion  Mining  Co.,  141 
S.  W.  087. 

In  an  action  for  injuries  to  a  servant  from 
a  defective  drill,  evidence  hrld  properly  sub- 
mitted to  the  jury  on  the  question  of  his  con- 
tributory negligence  in  ccmtinuing  to  use  thi' 
drill  after  knowledge  of  one  of  the  defects 
therein.— Id. 

{289  (Mo.  App.)  In  an  action  against  a 
master  for  the  death  of  a  servant,  the  question 
wh<'ther  the  servant  was  guilty  of  contributory 
negligence  held,  under  the  evidence,  one  for  the 
jury.— Morgan  v.  Oronogo  Circle  Mining  Co., 
141   S.   W.   7:}3. 
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1289  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant  by  a  defective  machine,  evi- 
dence held  to  require  sabmission  of  tlie  de- 
fense of  contributory  negligence  to  the  jury.— 
El  Paso  Foundry  &  Maclune  Co.  v.  Bennett, 
141  S.  W.  166. 

A  servant  ordered  to  operate  a  defective  ma- 
chine, of  the  defective  character  of  which  he 
had  no  knowledge,  held  not  bound  to  make  an 
inspection,  but  oiuy  required  to  use  ordinary 
care. — Id. 

§289  (Tex.Civ.App.)  Evidence,  in  an  em- 
ploye's action  for  personal  injuries  bv  being 
caught  by  an  unprotected  set  screw  while  pass- 
ing under  a  shaft  to  put  on  a  belt,  held  to  make 
it  a  jury  question  whether  plaintiff  acted  as 
a  reasonably  prudent'  person  in  attempting  to 
pass  under  the  shaft. — Smith  v.  Queen  City 
Lumber  Co.,  141  S.  W.  809. 

Evidence,  in  an  employe's  action  for  per- 
sonal injuries  by  being  caught  by  a  set  screw 
on  a  revolving  shaft,  held  to  make  it  a  jury 
question  whether  plaintiff  knew  or  should  have 
known  of  the  existence  of  the  set  screw,  so 
that  he  assumed  the  risk  therefrom. — Id. 

§291  (Mo.  App.)  In  an  action  for  an  in- 
jury to  a  servant,  predicated  on  a  specific  act 
alleged  to  have  been  negligent,  an  instruction 
which  allows  the  jurors  to  base  their  verdict 
on  any  theory  of  negligence  is  improper. — Delo 
v.  Old  Dominion  jfin&g  Co.,  141  S.  W.  687. 

An  instruction  in  an  action  for  injuries  to 
a  servant  which  does  not  lay  down  the  facts  for 
their  consideration  in  determining  negligence 
held  improper. — Id. 

|29f  (Tex.Civ.App.)  In  an  action  by  an  in- 
jured brakeman,  an  instruction  held  not  er- 
roneous under  the  petition.— St.  Louis  &  S.  F. 
R.  Co.  V.  Matlock,  141  S.  W.  1067. 

In  am  action  by  a  brakeman  injured  while 
working  between  the  cars,  an  instruction  held 
justified  by  the  pleadings.— Id. 

8  291  (Tex.Civ.App.)  An  instruction,  in  an 
action  for  injuries  to  a  servant,  held  not  ob- 
jectionable as  sHiftin^  the  burden  of  proof  on 
the  issue  whether  plamtiff  was  in  the  perform- 
ance of  his  duty  at  the  time  of  his  injury.— 
Friedrich  v.  Geisler,  141  S.  W.  1070. 

S  293  (Mo. App.)  The  instruction,  in  an  action 
for  injury  to  a  servant  bottomed  on  failure  of 
the  master  to  warn  of  danger,  should  include 
in  the  facts  necessary  for  recovery  that  the  em- 
ployer knew  or  ought  to  have  known  of  the 
danger.— Wilks  v.  St  Louis  &  S.  F.  E.  Co., 
141  S.  W.  910. 

An  instruction,  in  a  servant's  action  for  in- 
jury bottomed  on  failure  to  warn,  held  by  the 
word  "negligently"  not  to  require  the  jury  to 
find  the  master  failed  to  warn,  when  knowing, 
or  when  it  ought  to  have  known,  of  his  youth 
and  inexperience. — Id. 

An  instruction,  in  a  servant's  action  for  in- 
jury bottomed  on  failure  to  warn,  held  not  to 
can  the  jury's  attention  to  the  fact  that  there 
was  an  issue  whether  the  master  knew,  or 
ought  to  have  known,  that  the  servant  was  a 
minor  and  inexperienced.— Id. 

1293  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant  while  operating  a  dangerous 
machine,  an  instruction  held  not  objectionable 
for  failure  to  explain  to  the  jury  what  plain- 
tiff's duties  were  under  the  pleadings  and  the 
entire  evidence.— Friedrich  v.  Geisler,  141  8. 
W.  1079. 

In  an  action  for  injuries  to  a  servant  while 
operating  a  planing  machine,  an  instruction 
held  to  sufficiently  cover  the  question  of  plain- 
tiff's knowledge  of  the  danger  of  the  machine 
as  applied  to  the  question  of  assumed  risk. — 
Id. 


1 296  (Tex.Civ.App.)  In  order  to  impose  the 
duty  on  the  crew  of  a  switch  engine  which 
struck  another  employe  on  the  track  to  take 
steps  to  avoid  killing  him,  it  was  not  necessary 
that  it  appear  that  he  could  not,  or  would  not, 
extricate  himself  from  his  dangerous  position. 
—Pecos  &  N.  T.  Ry.  Co.  v.  Rosenbloom,  141 
S.  W.  175. 

Requested  instruction  in  an  action  for  the 
death  of  a  railroad  employ^  by  being  struck  by 
a  switch  engine  held  properly  refused  because 
it  imposed  no  duty  on  any  one  of  the  employes 
in  charge  of  the  switch  engine  to  act  until  all 
of  them  knew  of  decedent's  peril.— Id. 

i  297  (Tex.)  A  finding  held  to  support  the 
conclusion  that  a  servant  was  a  vice  principal. 
—Hugo,  Schmeltzer  &  Co.  v.  Paiz,  141  S.  W. 
518. 

§  297  (Tex.Civ.App.)  A  charge  given  in  an 
action  by  an  injured  servant  construed. — St. 
Louis  &  S.  F.  R.  Co.  v.  Matlock,  141  S.  W. 
1067. 

TV.  LIABIXITIE8    FOB   INJURIES    TO 

THIRD  PERSONS. 

(A)  Acts  or  Omiaafons  of  Servant. 

S302  (Tex.Civ.App.)  A  master  held  liable  if 
the  servant  had  authority  to  do  the  business  in 
which  he  was  engaged  when  the  wrongful  act 
was  committed  and  it  was  in  the  course  of  his 
employment.— Weatherford,  M.  W.  &  N.  W. 
Ry.  Co.  v.  Crutcher,  141  S.  W.  137. 

The  word  "authority,"  as  used  in  the  rule 
that  a  master  is  only  liable  for  the  servant's 
acts  within  the  scope  of  his  authority  is  not 
synonymous  with  "instructions." — Id. 

(C)  Actions. 

{ 329  (Tex.Civ.App.)  A  petition  in  an  ac- 
tion against  a  railroad  company  held  defective 
in  not  alleging  that  the  act  complained  of  was 
within  the  scope  of  the  authority  of  defend- 
ant's employes.— Weatherford,  M.  W.  &  N.  W. 
Ry.  Co.  V.  Crutcher,  141  S.  W.  137. 

§332  (Tex.Civ.App.)  Evidence,  in  an  action 
a{[ainst  a  railroad  company  for  injuries  from 
fright,  held  to  make  it  a  jury  question  whether 
the  pulling  down  of  a  trolley  wire  was  within 
the  scope  of  the  conductor's  authority. — 
Weatherford,  M.  W.  &  N.  W.  Ry.  Co.  v. 
Crutcher,  141  S.  W.  137. 

MATERIALITY. 

See  Alteration  of  Instruments. 

MAXIMS. 

See  Equity,  §  56. 

MAYOR. 

See  Municipal  Corporations,  §§  81,  84 

MEASURE  OF  DAMAGES. 

See  Damages,  §§  109.  110,  218. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  {  230 ;  Injunction,  f  20. 

I.  NATURE,  GROUNDS,  AND  SUB- 
JECT-MATTER IN  OENERAX.. 

i  5  (Mo.App.)  While  the  Mechanics'  Lien 
Law  should  be  liberally  construed  to  effectuate 
the  legislative  purpose,  it  cannot  be  extended 
to  facts  not  fairly  within  its  general  scope. — 
McGuinn  v.  Federated  Mines  &  Milling  Co., 
141  S.  W.  467. 
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n.  BIGHT   TO   Z.IEM. 
(A)  Nature  of  Improvement* 

834  (Tex.Civ.App.)  Under  Const,  art.  16,  i 
37,  held,  that  laborers  who  built  a  sidewalk  in 
the  street  in  front  of  an  abutting  lot  are  en- 
titled to  a  lien  on  the  lot— Waples-Painter 
Co.  V.  Jloss,  141  S.  W.  1027. 

(B)   Serrleen  Rendered  and  Material*  Fnr- 
nlataed. 

1 47  (Mo.App.)  A  materialman  famishing 
lumber  for  forms  for  reinforced  concrete  con- 
struction in  a  building  held  entitled  to  a  lien 
for  the  materials. — £2.  R.  Darlington  Lumber 
Co.  T.  Weatlake  Const  Co.,  141&  W.  931. 

(O  Agreement  or  Consent  of  Orrner. 

161  (Mo.App.)  Under  Rev.  St  1909,  i  8212, 
a  mechanics'  lienor  must  have  acted  under  a 
contract  to  be  entitled  to  a  lien. — McGuinn  y. 
Federated  Mines  &  Milling  Co.,  141  S.  W.  467. 

{  63  (Mo.App.)  In  view  of  the  terms  of  the 
lease,  a  mining  plant  held  not  subject  to  a  ma- 
terialman's lien  for  repairs  to  the  boiler  under 
a  contract  with  the  lessee. — McGuinn  v.  Fed- 
erated Mines  &  Milling  Co.,  141  S.  W.  467. 

1 72  (Mo.App.)  When  a  tenant  is  his  land- 
lord's agent  within  Rev.  St  1909,  §  8212,  so 
as  to  giye  a  materialman's  lien  to  one  furnish- 
ing material  for  repairing  or  improving  the 
premises  under  a  contract  with  the  tenant  stat- 
ed.—McGuinn  T.  Federated  Mines  &  Milling 
Co.,  141  S.  W.  467. 

Vn.  ENFOROEMENT. 

8279  (Mo.App.)  The  burden  is  upon  one 
seeking  to  enforce  a  materialman's  lien  for 
repairs  to  a  mining  plant,  made  under  a  con- 
tract with  the  tenant,  to  show  that  the  tenant 
was  the  owner's  agent  to  have  the  repairs 
made.— McGuinn  y.  Federated  Mines  &  Milling 
Co.,  141  S.  W.  467. 

8  281  (Ky.)  In  a  suit  to  enforce  a  mechanic's 
lien,  evidence  held  to  show  compliance  with  the 
guaranty  of  a  furnace. — ^Weber  v.  Lape,  141  S. 
W.  67. 

MENTAL  CAPACITY. 

See  Deeds,  88  68,  211. 

MENTAL  SUFFERING. 

See  Damages,  8  178. 

MILLS. 

See  Negligence,  8  26. 

MINES  AND  MINERALS. 

See  Contracte,  8  187. 

n.  TITI.E,  COITVETANOES,  AlTD 
CONTRACTS. 

(O  I<eaaea,  Ueenses,  and  Contracts. 

8  66  (MoApp.)  A  surrender  of  a  lease  Iteld 
valid  without  any  new  consideration.— Gallop  v. 
Murphy,  141  S.  W.  438. 

Evidence  held  not  to  show  that  a  surrender 
of  a  lease  was  procured  by  fraud. — Id. 

m.   OPERATIOK    OF    MXITES,    QVAR. 
RIES.  AND  WELLS. 

(C)  RiKhts  and  Uablllties  Incident  to 
'Working. 

8  123  (Mo.App.)  In  an  action  for  injuries 
caused  by  the  breaking  of  a  pipe  line,  evidence 
held  to  show  that  it  resulted  from  defendant's 
failure  to  properly  protect  the  joints  of  the 


pipe,  as  well  as  by  reason  of  an  extraordinary 
9ood.— McMurray  t.  Prairie  Oil  &  Gas  Co.,  141 
S.  W.  463. 

8  125  (Mo.App.)  Evidence  hM  to  warrant  a 
finding  that  plaintiff's  land  was  injured  by  an 
overflow  of  oil,  due  to  defendant's  negligence 
in  failing  to  e<^uip  its  pipe  line  with  clainps  at 
a  point  where  it  crossed  a  river. — ^MrMurray  v. 
Prairie  OU  &  Gas  Co.,  141  &  W.  463. 


See  Infants. 


MINORS. 
MISCONDUCT. 


See  Appeal  and  Error,  8  1060;   Criminal  Law, 

MISJOINDER. 

See  Action,  8  47;    Parties,  8  2S. 

MISREPRESENTATION. 

See  Evidence,  8  434;  Exchange  of  Property: 
Fraud;  Insarance,  88  665,  723;  Vendor  and 
Purchaser,  8  lOa 

MISTAKE. 

See  Bills  and  Notes,  8  102;  Cancellation  of 
Instruments;    Carriers,  8  13;    Information 

of  Instruments,  8  19. 

MONOPOLIES. 

I.  VAUBZTT  ANB  EFFECT  OF 
GRANTS. 

8  4  (Tex.Cr.ApD.)  Municipal  ordinance  regu- 
lating the  size,  location,  and  construction  of 
bUlbuards  held  not  in  conflict  with  Const  art 
1,  8  26,  prohibiting  monopolies. — Ex  parte  Sav- 
age, 141  S.  W.  244. 

The  anti-trust  laws  have  no  application  t» 
the  questions  raised  in  a  proceeding  to  test 
the  constitutionality  of  an  ordinance  regulating 
the  size,  location,  and  construction  of  bill- 
boards.—Id. 

n.  TRUSTS    AND    OTHER   COMBINA- 
TIONS IN  RESTRAINT 
OF  TRADE. 

8  12  (Mo.)  The  International  Harvester 
Company  held  an  unlawful  combination  to  sup- 
press competition  within  the  anti-trust  laws. 
— State  ex  inf.  Major  v.  International  Har- 
vester Co.  of  America,  141  a  W.  672. 

A  foreign  corporation  solely  owned  by  an- 
oth«>r  foreign  corporation  constituting  a  com- 
bination in  violation  of  the  anti-trust  lavra  held 
not  entitled  to  a  license  to  do  business  in  the 
state.- Id. 

8  26  (Mo.)  The  court  in  determining  the 
penalty  for  a  violation  by  a  corporation  of  the 
anti-trust  laws  held  entitled  to  consider  the 
past  conduct  of  the  corporation,  and  the  conse- 
quences which  vrill  follow  the  imposition  of  a 
penalty. — State  ex  inf.  Major  v.  International 
Harvester  Co.  of  America,  141  S.  W.  672. 

The  court  finding  a  foreign  corporation  guilty 
of  violating  the  anti-trust  laws  held  required  to 
pronounce  Judgment  of  ouster,  but  it  may  sus- 
pend the  execution  of  the  judgment  on  terms. 
— Id. 

The  court,  on  information  of  the  Attorney 
General  charging  a  foreign  corporation  witii 
violating  the  anti-tmst  laws,  Arid  not  author- 
ized to  pronounce  judgment  against  another 
foreign  corporation  not  a  party  to  the  proceed- 
ings.— Id. 

The  court,  on  information  of  the  Attorney 
General  charging  a   foreign  corporation   with 
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Tiolating  the  anti-trnat  laws,  h«ld  required  to 
pronounce  judgment  of  ouster,  but  will  sas- 
pend  the  judgment  on  terms,  including  the  pay- 
ment of  a  specified  fine.— Id. 

MORTGAGES. 

See  Appeal  and  Error,  i  1086;  Chattel  Mort- 
gages; Contracts,  i  15;  Estoppel,  J  107; 
Kvidence,  §  159;  Homestead,  §f  115,  142; 
Husband  and  Wife,  S|  267,  273;  Insurance, 
1$  328.  024;  Judgment,  |_747;  Life  Estates, 
I  24;  Lis  Pendens,  $  8;  Parties,  g  21;  Prin- 
cipal and  Agent,  i  123;  Trusts,  ij  13,  206; 
Vendor  and  Purchaser,  {  232. 

X.   REQinSITES   AND   VALIBITT. 

(A)  Ratnre  and  Esaentlala  ot  Conveyancea 
aa  Secnrlty. 

{  16  (Ky.)  A  mortgage  is  not  ioTalid  be- 
cause it  is  given  to  secure  a  future  advance- 
ment—Straeffer  V.  Rodman,  141  S.  W.  742. 

S  37  (Ky.)  A  deed,  absolute  on  its  face,  may 
be  shown  by  parol  testimony  to  be  a  mortgage. 
— Leibel  v.  Tandy,  141  S.  W.  1183. 

(O  Bxeoatlon  and  Dellverx* 

{59  (Ky.)  The  fact  that  a  mortgage  was 
not  acknowledged  held  not  to  defeat  the  rights 
of  mortgagees  thereunder  as  against  a  latent 
equitable  Ben.— Straeffer  t.  Bodman,  141  S. 
W.  742. 

ZH.  OONSTRUOTION  AND  OPERA- 
TION. 

(C)  Property    Hortaiased,    and    Eatatea    of 
Parties  Tbereln. 

I  137  (Tei.Civ.App.)  The  mortgagor  is  con- 
sidered the  real  owner  of  the  property,  being 
entitled  to  possession  in  the  absence  of  any 
agreement  to  the  contrary. — Burks  T.  Burks, 
141  S.  W.  337.. 

(D)  Uen   and   Prlorttr* 

§  154  (Ark.)  A  mortgagee  held  chargeable 
with  notice  of  the  interest  of  one  in  possession 
of  the  land. — American  Building  &  Loan  Ass'n 
V.  Warren,  141  S.  W.  765. 

Vn.  PAYMENT     OK    PEBPOBICAHOB 

OF  CONBITION,  BELEABE, 

AND  SATISFACTION. 

{318  (Ky.)  One  contracting  with  mortgag- 
ors to  take  possession  of  the  mortgaged  prem- 
ises and  apply  the  net  profits  to  the  mortgage 
debt  held  chargeable  with  profit!  of  the  prem- 
ises after  the  payment  of  th«  debt — ^Magmder 
V.  EricBon.  141  S.  W.  1195. 

IX.  FOBEOI/OSURE  BT  EXERCISE  OF 
POWER   OF  SALE. 

{333  (Tex.Civ.App.)  A  trustee  must  strict- 
ly follow  the  provisions  Of  the  trust  deed  in 
making  a  sale  thereunder.— McCollum  v.  Jones, 
141  S.  W.  1030. 

{ 334  (Tex.)  The  power  of  sale  given  in  a 
mortgage  or  deed  of  trust  is  a  power  coupled 
with  an  interest,  and  continues  in  force  and 
survives  the  death  of  the  mortgagor. — Wiener 
v.  Zwieb,  141  S.  W.  771. 

{341  (Mo.)  Under  the  provisions  of  a 
trust  deed,  the  sheriff,  in  office  at  the  time  of 
foreclosure  of  the  deed,  held  to  have  power  to 
make  the  sale.— West  v.  Spencer,  141  S.  W. 
586. 

{341  (Tex.CiTA.pp.)  Evidence  held  to  show 
a  valid  sale  under  a  trust  deed  by  a  duly  au- 
thorized substituted  trustee. — McCollum  v. 
Jones,  141  S.  W.  1030. 

{342  (Tex.Civ.App.)  Stipulations  in  a  trust 
deed  as  to  the  substitution  of  a  trustee  held 
valid.— McCoUiim  v.  Jones,  141  S.  W.  1030. 


{  359  (Tex.CiT.App.)  A  trustee  nnder  a  trust 
deed  was  not  bound  to  first  sell  that  part  of 
the  land  covered  by  the  deed  in  which  a  pur- 
chaser from  the  mortgagor  before  foreclosure 
owned  no  interest,  at  least  in  the  absence  of 
request  from  such  purchaser. — McCollum  v. 
Jones,  141  S.  W.  1030. 

{369  (Tex.)  Heirs  of  a  grantor  held  to  have 
no  right  to  question  the  validity  of  a  sale  un- 
der a  trust  deed  made  after  the  death  of  the 
grantor  before  any  administration,  but  within 
the  time  when  administration  might  be  begun. — 
Wiener  v.  Zwieb,  141  S.  W.  771. 

{  372  (Tex.)  A  sale  under  a  power  in  a  deed 
of  trust  after  the  death  of  the  grantor,  made 
before  an  administration  was  begun,  but  before 
the  expiration  of  the  time  within  which  an  ad- 
ministration might  be  begun,  held  effective  to 
pass  title  to  the  purchaser,  subject  to  a  subse- 
quent administration.— Wiener  v.  Zwieb,  141  S. 
W.  771. 

X.  FORECLOSURE  BT  ACTION. 

(B)  Rlaiht  to  Foreelose  and  Defenaea. 

{ 405  (Mo.App.)  A  mortgage  held  executed 
to  indemnify  the  mortgagee  as  indorser  of 
notes  for  the  mortgagor.— Mclninch  v.  Schall, 
141  S.  W.  447. 

(B)  Parties  and  Proceaa. 

{434  (Tex.Civ.App.)  In  an  action  to  fore- 
close a  mortgage  and  collect  the  note  secured 
thereby,  held  that,  despite  Rev.  St  1895,  arts. 
1203,  1257,  1259,  the  maker  was  a  necessary 
party.— Breed  t.  Higginbotham  Bros.  &  Co., 
141  S.  W.  164. 

XI.   REDEICPTION. 

{591  (Tex.Civ.App.)  Where  a  mortgagee  re- 
fuses to  accept  payment  and  extinguish  the 
mortgage,  the  mortgagor  may  sue  to  redeem. 
—Burks  V.  Burks,  141  S.  W.  337. 

{  605  (Tex.Civ.App.)  In  an  action  by  a  mort- 
gagor to  redeem  from  a  mortgage  which  is  due, 
held  that  he  need  not  make  actual  deposit  in 
court  of  the  amount  due. — Burks  t.  Burks,  141 
S.  W.  337. 

MOTIONS. 

See  Appeal  and  Error,  {{  194,  281-302,  547, 
748,  1047;  Continuance:  Costs,  {  214;  Crim- 
inal Law,  {{  915-970,  1036,  1064,  1090,  1110; 
Dismissal  and  Nonsuit,  {  58{  Exceptions, 
Bill  of,  {  7:  Indictment  and  Information,  {{ 
139,  140;  Pleading,  {{  340,  850;  Prohibition, 
{  26. 

MOTIVL 

See  Homicide,  |  166. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  {{  1056, 1062;  Certiora- 
ri, {  23;  Counties;  Damages,  {{  137,  190; 
Dedication;  Elections,  {  285;  Evidence,  {{  66, 
613;  Jury,  §{  19,  58;  Licenses,  {{  14,  32; 
Mandamus,  j|  97;  Mechanics'  Liens,  {  34; 
Monopolies,  {  4;  Nuisance,  {§  16,  30;  Schools 
and  School  Districts;  Street  Railroads;  Tel- 
egraphs and  Telephones,  |  10;  Trial,  S|  194, 
252;    Waters  and  Water  Courses,  {  201. 

IV.   PROOEESINOS    OF   COUNCIL    OB 
OTHER   GOVERNINO  BOBY. 

(A)  MeetlnKa>   Rnlea,   and  Proeeedlnara    In 
General. 

{81  (Tenn.)  Under  the  charter  of  the  city 
of  La  Follette  (Acts  1897,  c.  161),  as  amended 
by  Acts  1001,  c.  460,  the  city  council  is  com- 
posed only  of  the  aldermen,  and  the  mayor  is 
not  a  member  thereol— Taylor  v.  Carr,  141  .S. 
W.  745. 
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i  84  (Tonn.)  Under  La  Follette  City  Char- 
ter (Acts  1897,  c  161)  §§  8,  13,  held,  tiiat  the 
city  council  did  not  have  the  primary  right  to 
determine  a  contested  election  of  a  member  of 
the  counclL— Taylor  t.  Carr,  141  S.  W.  746. 

Under  Shannon's  Code,  §  6063,  in  the  absence 
of  rules  by  a  city  council  for  the  conduct  of 
a  contested  election  of  a  member,  held,  that 
the  circuit  court  had  jurisdiction.— Id. 

Under  La  Follette  City  Charter  (Acts  1897, 
e.  161)  i  13,  and  Shannon's  Code,  g  0063,  held, 
that  the  circuit  coart  had  original  and  ezclusire 
jurisdiction  of  a  contested  mayoralty  election 
m  such  city.— Id. 

(B)  Ordinancea  and  By-Ijaira  la  Oeaeral. 

{  105  (Tez.Ciy.App.)  A  resolution  of  a  city 
council  is  not  an  ordinance  where  the  charter 
prescribing  the  manner  in  which  ordinances 
must  be  passed  was  not  complied  with.— Ameri- 
can Const.  Co.  T.  Dayis,  141  S.  W.  1019. 

I  120  (Mo.)  Ordinances  are  to  be  construed 
so  as  to  uphold  their  validity  where  their  lan- 
guage will  permit,  as  against  a  construction 
which  will  invalidate  them.— City  of  Boonville 
ex  rel.  Gosgrove  v.  Stephens,  141  S.  W.  1111. 

V.  OFFICERS.  AGENTS.  AND  EM- 
PLOYES. 
(A)  Mnalelpal  Olllcera  In  General. 

S  147  (Mo.)  Id  view  of  Rev.  St.  1899.  $!  6705. 
.'>8o8,  subd.  8,  held,  that  a  city  employ^  was 
city  engineer,  although  no  such  office  had  been 
technically  established. — City  of  Boonville  ex 
rel.  Cosgrove  v.  Stephens,  141  S.  W.  1111. 

IX.  FTTBLIC  HCPROVEMENTS. 

(B)  Prellmlnarr     Proceedinar*    and    Ordi- 
nances or   ReMoIntlona. 

§  296  (Mo.)  A  city  engineer's  written  report 
to  city  council  held  to  be  a  sufficient  compliance 
with  Rev.  St.  1899,  {  5858,  subd.  8,  requiring 
tlie  engineer's  estimate  of  cost. — City  of  Boon- 
ville ex  reL  Cosgrove  ▼.  Stephens,  141  S.  W. 
1111. 

§319  (Mo.App.)  A  petitioner  for  public 
work,  to  be  thereafter  done,  is  not  estopped  to 
deny  the  validity  of  an  Ordinance  in  regard  to 
such  work  which  the  city  had  no  authority  to 
make.— Ford  v.  Phillip,  141  8.  W.  907. 

(O  Contracta. 

§  339  (Mo.)  A  city  council  cannot  make  a 
valid  contract  for  street  improvements  different 
in  terms  from  those  in  the  specifications  and 
advertisements  for  bids.^I!ity  of  Boonville  ex 
rel.  Cosgrove  v.  Stephens,  141  S.  W.  1111. 

A  city's  contract  for  paving  held  not  invalid 
for  failure  to  conform  to  the  specifications. — Id. 

1 340  (Mo.)  Aa  ordinance  passed  after  the 
completion  of  paving  work  affecting  the  inter- 
est on  special  tax  bills  issued  to  the  contractor 
held  not  to  have  given  the  contractor  an  advan- 
tage over  other  bidders. — City  of  Boonville  ex 
rel.  Cosgrove  v.  Stephens,  141  S.  W.  1111. 

§352  (Mo.)  The  specifications  for  street 
paving  made  a  part  of  a  contract  therefor  are 
to  be  construed  so  as  to  uphold  the  validity  of 
the  contract  when  the  language  will  permit.— 
■  City  of  Boonville  ex  reL  Cosgrove  v.  Stephens, 
141  S.  W.  1111. 

(D)  Damasea. 

§  402  (Mo.)  A  proceeding  in  the  circuit 
court  under  Rev.  St.  1909,  §§  9051-9006.  pro- 
viding for  the  enforcement  by  a  city  of  the 
second  class  of  its  grading  ordinances,  is  in 
rem;  the  circuit  court  obtaining  jurisdiction 
of  the  property  by  publication.— Connors  v. 
City  of  SL  Joseph,  141  S.  W.  638. 

The  failure  of  the  clerk  x>f  the  circuit  court 
to  file  an  ordinance  deposited  therein  held  not 


to  depriTfl  tlie  conrt  of  Its  JnHsdicdon  ander 
Ber.  St  1909,  H  9061-8066,  to  enforce  grad- 
ing  ordinances. — Id. 

An  affidavit  and  jurat,  showing  publication 
of  notice  required  in  proceedings  to  enforce 
grading  ordinancea,  held  sufficient  under  Rev. 
SL  1909,  {  9066.— Id. 

The  failure  of  the  record  of  proceedings  to 
enforce  a  grading  ordinance  to  show  that  th« 
commissioners  were  disinterested  freeholders, 
as  required  by  Const,  art  2,  §  21,  and  Rev. 
St  1909,  §  9056,  held  not  a  matter  which  could 
be  taken  advantage  of  upon  collateral  attack. 
— Id. 

(B)  Aaaeaamenta  for  Benefita,  and  Special 
Taxea. 

{408  (Mo.)  A  city,  in  determining  what 
property  is  liable  for  paving  assessments,  is 
bound  by  the  statute  then  in  force  which  con- 
stitutes its  charter,  and  an  ordinance  on  the 
subject  contrary  thereto  is  void. — State  ex  rcL 
Meek  v.  City  of  Chillicothe,  141  a  W.  602. 

§428     (Mo.)    Rev.  St  1899,  §§  6266,  6268, 

held  to  make  the  property  abutting  on  the 
street  directed  by  ordinance  to  be  paved  liable 
for  the  cost  of  paving  intersections. — State  ex 
reL  Meek  v.  City  of  Chillicothe,  141  S.  W.  602. 

$454  (Mo.)  Proceedings  to  charge  abutting 
property  with  the  cost  of  street  improvements 
are  in  invitum,  and  substantial  compliance  with 
the  statutes  must  be  shown  to  bind  the  prop- 
erty.— City  of  Boonville  ex  rel.  Cosgrove  r. 
Stephens,  141  S.  W.  1111. 

1 470  (Ky.)  Where  a  street  set  apart  for 
original  construction  is  bounded  on  one  side  by 
a  regular  square  and  on  the  other  by  a  parcel 
in  triangular  shape,  the  rule  of  equally  con- 
templated by  Ky.  St  f$  2833,  2&34  (Russell's 
St  If  894,  897),  must  be  observed.— Jochom  r. 
Henry  Bickel  Co.,  141  S.  W.  1190. 

i  485  (Mo.)  A  city's  part  payment  is  cash 
for  work  for  which  an  ordinance  had  provid- 
ed payment  by  special  tax  bills  held  no  objec- 
tion to  the  enforcement  of  such  tax  bills. — 
City  of  Boonville  ex  reL  Cosgrove  v.  Stephens, 
141  S.  W.  1111. 

§  518  (Mo.)  Ordinance  relating  to  special  tax 
bills  held  to  provide  for  interest  and  not  for  a 
penalty. — City  of  Boonville  ex  rel.  Cosgrove  v. 
Stephens,  141  S.  W.  1111. 

An  ordinance  providing  that  special  tax  bills 
shall  bear  interest  after  30  days  at  S  per  cent 
is  authorized  by  statute. — Id. 

Under  the  statute  a  judgment  on  special  tax 
bills  can  bear  interest  only  at  6  per  cent — ^Id. 

(F)  Enforcement  of  Aaaeaamenta  and  Spe- 
cial Taxea. 

§581  (Mo.)  Defendant  AfW  not  barred  by 
laches  from  the  right  to  redeem  from  a  aale  to 
enforce  special  tax  bills.— llalsey  v.  Thrailkill, 
141  S.  W.  592. 

Under  Rev.  St  1899,  §  3GC4.  a  purchaser  in 
a  contract  to  purchase  of  real  estate  held  en- 
titled to  redeem  from  a  sale  to  enforce  special 
tax  bills  against  the  land. — Id. 

X.  POLICE  PCWER  AND  KEOVLA- 
TtONS. 

(A)  Delegation,    Extent,    and    Exercise    at 
Power. 

§602  (Tex.Cr.App.)  City,  authorized  by  its 
charter  to  pass  general  ordinances,  held  to  have 
the  ri|;ht  within  its  police  powers,  to  regulate 
the  size,  location,  and  construction  of  bill- 
boards.—Ex  parte  Savage,  141  S.  W.  244. 

Under  Paris  City  Charter,  §§  0,  8,  36,  191, 
heUl,  that  the  city  had  no  power  to  create  the 
office  of  billposter,  and  give  to  such  officer  ex- 
clusive right  to  post  bills.— Id. 
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S625  (Tes.Cr.App.)  A  municipal  ordinance 
regulating  billposting,  tiie  size,  location,  and 
construction  of  billboards,  will  be  presumed  to 
be  reasonable.— Ex  parte  Savage,  141  S.  W. 
244. 

XI.   USE  AND  REOUXATION  OF  PtTB- 

LIO   PI.ACE8,  PROPERTY, 

AND  WORKS. 

(A)    Street*  and  Otiter  PnMle  'Waya. 

i  683  (Tex.Civ.App.)  One  owning  a  lot  front- 
ing on  the  street  owns  the  fee  to  the  center 
of  the  street,  subject  only  to  the  public  ease- 
ment—Waples-Palnter  Co.  T.  Eoss,  141  S.  W. 
1027. 

{671  (Mo.App.)  In  an  action  for  damages  to 
property  by  a  paving  contractor,  the  proceed- 
ings of  the  city  council  under  which  the  worlc 
was  done  held  not  admissible  in  justification. — 
l-'ord  V.  PhUUp,  141  S.  W.  907. 

Under  Rev.  St.  lOOO,  {  9412,  the  cutting  of 
a  grade  by  a  contractor  several  feet  lower 
than  that  established  held  illegal.— Id. 

Work  of  a  contractor  to  whom  a  contract 
for  improvements  has  i>een  let  without  first 
securing  a  contract  or  giving  bond  held  illegal. 
—Id. 

Addressing  a  petition  for  improvements  to 
the  city  council  held  not  to  estop  an  abutting 
owner  from  bringing  an  action  for  a  wrongful 
excavation  by  the  contractor. — Id. 

Where  an  abutting  property  owner  signs  a 
petition  for  the  paving  of  a  street  onl}',  his 
act  will  not  estop  him  from  suing  for  an  un- 
lawful excavation  by  a  contractor  in  such 
Btreet.— Id. 

Attendance  at  a  council  meeting  at  which 
proposed  improvements  were  discussed  and 
allowing  the  work  to  progress  without  objec- 
tion held  not  to  estop  a  property  owner  from 
suing  for  an  unlawful  excavation.— Id. 

Acts  of  a  property  owner  held  not  to  estop 
the  bringing  of  an  action  for  an  unlawful  ex- 
cavation where  the  contractor  did  not  rely 
thereon. — Id. 

Subsequent  acts  of  city  council  held  not  to 
affect  the  liability  of  a  contractor  for  unlawful 
excavation  in  a  street.— Id. 

An  answer  in  an  action  for  a  wrongful  and 
unlawful  excavation  in  a  street  held  insufficient. 
-Id. 

$671  (Tex.Civ.App.)  Loss  of  profits  to  an 
established  business  from  a  wrongful  obstruc- 
tion of  a  street  held  a  special  damage  recov- 
erable by  the  person  injured.— American  Const. 
Co.  V.  CasweU,  141  S.  W.  1013. 

Kxtent  of  contractor's  right  to  use  of  street 
for  deposit  of  building  material  and  to  erect  a 
fence  outside  of  such  material  held  fixed  by 
ordinance. — Id. 

Vroceedings  in  the  city  council  at  the  in- 
stance of  a  contractor  held  not  to  constitute  an 
ordinance  permitting  him  to  fence  building  ma- 
terial deposited  in  a  street  and  hence  such 
fence  was  unlawful— Id. 

§671  (Tex.Civ.App.)  Loss  of  profits  to  an 
pstablished  business,  occasioned  by  the  unlaw- 
ful obstruction  of  a  public  street,  held  a  special 
loss  to  plaintiff,  for  which  he  may  sue. — Amer- 
ican Const  Co.  V.  Davis,  141  S.  W.  1019. 

Fencing  public  street  to  protect  building  ma- 
terial without  permission  by  ordinance  held  un- 
lawful even  though  the  material  was  lawfully 
on  the  street— Id. 

§698  (Tt'x.Civ.App.)  Verdict  on  charge  in 
an  action  for  damages  from  ol>stroction  of  a 
street  construed.— American  Const.  Co.  v.  Cas- 
well, 141  S.  W.  1013. 

Evidence  in  an  action  for  damages  to  busi- 
ness from  the  obstruction  of  a  street  by  a  con- 


tractor held  to  sustain  a  finding  that  a  fence 
erected  by  the  contractor  was  unnecessary. — 
Id. 

XH.  TORTS. 

(O  Deteeta  or  Obstmetlonri  In  Streets  and 
Otber   Pnbll«  Mrtiym. 

1766  (Mo.App.)  While  a  city  is  liable  for 
negligent  construction  or  maintenance  of  plat- 
forms or  crosswalks,  it  is  not  liable  for  in- 
jury resulting  from  a  danger  inherent  in  the 
plan  adopted  for  suchplatforms.— Hays  v.  City 
of  Columbia,  141  S.  W.  3. 

$817  (Mo.App.)  Plaintiff  in  an  action  against 
a  city  for  injuries  by  a  crossing  platform  held 
to  have  the  burden  of  proving  that  his  injury 
was  caused  by  defendant's  negligence,  and  that 
such  negligence  was  a  breach  of  a  ministerial 
duty  owed  by  defendant  to  persons  using  such 
platform.— Hays  v.  City   of  Columbia,  141   S. 

i  821  (Mo.)  In  an  action  for  injuries  to  a 
traveler  on  a  defective  street,  evidence  held  to 
require  the  court  to  rule,  as  a  matter  of  law, 
that  the  street  was  a  public  street.— Peltier  v. 
Oity  of  St  Louis,  141  S.  W.  60& 

{822  (Mo.)  In  an  action  for  injuries  to 
a  traveler  on  a  defective  street,  an  instruc- 
tion held  not  to  warrant  a  finding  for  plaintiff 
on  the  jury  finding  that  the  street  was  in  a 
dangerous  condition  at  any  other  point  than 
the  one  mentioned  in  the  petition  and  evidence. 
—Peltier  v.  City  of  St  Louis,  141  S.  W.  80S. 

(D)  Defects    or    Obiitractlons    In     Sewers, 
Drains,  and   IVater   Courses. 

{ 845  (Ey.)  Under  the  issues,  a  property 
owner  held  not  entitled  to  recover  damages 
from  a  city  for  permanent  injuries  to  his  prop- 
erty by  a  sewer  becoming  stopped  up.— Toebbe 
V.  City  of  Covington,  141  S.  W.  421. 

In  an  action  by  a  property  owner  against  a 
city  for  damages  to  lus  property  by  permitting 
a  sewer  to  become  stopped  up,  flooding  his 
cellar  whether  the  water  in  fact  came  from 
the  sewer  held  a  jury  question. — Id. 

InstructionB  in  a  property  owner's  action  for 
damages  to  his  property  by  sewage  flowing 
from  a  sewer  into  his  cellar  held  to  properly 
present  plaintiff's  claim.— Id. 

The  measure  of  damages  of  a  property  own- 
er, whose  property  was  temporarily  damaged 
by  a  city  negligently  permitting  a  sewer  to 
become  stopped  up,  causing  water  to  flow  into 
his  cellar,  stated. — Id. 

Xni.  FISOAI.  MANAGEMENT,  PTJB. 

UC  DEBT,  SECURITIES,  AND 

TAXATION. 

(D)  Taxes    and    Other    Revenne,    and    A|>- 
plleation  Thereof. 

g  978   (Ky.)  A    city,    having    withdrawn    the 
city's  tax  books  from  its  marshal  after  bis  res- 
ignation, held  estopped  to  claim  that  the  mar-. 
shal  was  responsible  for  uncollected   taxes. — 
City  of  Columbus  v.  Kerr,  141  S.  W.  394. 

MURDER. 

See  Homicide. 

MUTILATION. 

See  Indictment  and  Information,  {  17. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  {{  699-819. 

MUTUALITY. 

See  Contracts,  {{  10,  15. 


For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Series  ft  Indexes  sea  sun*  topic  and  section  ({)  NUMBEU 


Digitized  by 


Google 


Kamea 


141  SOUTHWESTERN  BEPORTEB 


1270 


NAMES. 

See  Bigamy,  j  6;  Crimioal  Law,  IS  915,  918: 
Deeds,  S  8;  Frauds,  Statute  of,  g  115;  Sig- 
natures; Trade-Marks  and  Trade- Names. 

I  16  (Tez.GiT.App.)  A  return  on  a  citation 
had  sufficient  to  support  a  judgment  against 
defendant— Miller  v.  Gaar-Scott  &  Co.,  141  S. 
W.  1053. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Conrses. 


m. 


BIFARIAN  AND  UTTOBAI. 
BIGHTS. 


144  (Ky.)  Owners  of  an  island  held  not  en- 
titled to  claim  accretions  up  the  river  beyond 
the  head  of  the  island  in  front  of  the  land  of 
other  riparian  owners. — Nugent  v.  Mallory,  141 
S.  W.  850. 

To  entitle  a  riparian  owner  to  claim  land  by 
accretion,  there  must  be  a  natural  and  actual 
continuity  of  the  accretion  to  his  land. — Id. 

Where  a  channel  between  an  island  and  the 
opposite  mainland  is  fiUed  by  accretions,  held, 
that  the  boundaries  of  the  respective  owners 
will  be  extended  to  the  middle  of  the  accre- 
tion.—Id. 

NEGLIGENCE. 

See  Adjoining  Landowners;  Appeal  and  Error, 
{§  216,  1002,  1064;  Bailment;  Carriers,  if 
§e%-185,  227,  228,  282-348,  376;  Chattel 
Mortgages,  S  225 ;  Death ;  Estoppel,  §  58 ; 
Homicide.  |  74;  Judgment,  SS  162,  436;  Mas- 
ter and  Servant,  Jg  8d-332;  Mines  and  Min- 
erals, gg  123,  126;  Municipal  Corporations, 
g|  768,  817;  Physicians  and  Surgeons;  BaU- 
roads,  gg  275-282,  337-351,  35{^-400;  Befor- 
mation  of  Instruments,  i  16;  Street  Bail- 
roads,  »  81-U7;  Trial,  tg  191,  233,  251. 
260,  295. 

I.  ACTS  OB  OmSSIONS  OONSTITTJT- 

nrO  HISOI.IOENOE. 

(A)  Peraonal  Conduct  Im  Geaeral. 

1 1  (Mo.  App.)  Negligence  is  a  relative 
term,  and  implies  the  neglect  of  some  duty. — 
Cole  v.  Jones,  141  S.  W.  689. 

g  I  (Mo.  App.)  "Negligence"  defined.— 
Morgan  t.  Oronogo  Circle  Mining  Co.,  141  S. 
W.  735. 

(B)  Daiiir«roaa       Bnbatanoea,      MacIilBerjr, 
aad  Otiter  Inatramentslitlea. 

g25  (Tez.Civ.App.)  Operators  of  a  cotton 
seed  oil  mill,  permitting  boy  12  or  13  years  of 
Age  to  be  in  or  about  the  mill  where  a  con- 
veyor was  in  operation,  held  negligent — Valley 
Mills  Cotton  OU  Co.  v.  Brown,  141  S.  W. 
lOOL 

n.  PBOXnfATE  CAUSE   OF  INJUBT. 

g6l  (Tex.Civ.App.)  "Proximate  cause"  de- 
fined.—Gulf,  C.  &  S.  F.  By.  Co.  V.  Green,  141 
S.  W.  341. 

m.  CONTBIBUTOBT  KEOUOENOE. 
(A)  Peraona  Injar«d  In  General. 

g  72  (Mo.App.)  One  exposed  to  sudden  dan- 
ger held  not  chargeable  with  negligence  merely 
because  he  did  not  adopt  the  safest  course  to 
avoid  injury.— Byars  v.  Wabash  B.  Co.,  141  S. 
W.  020. 

(C)  Impnted  ITearllcenee. 

g  89  (Mo.)  The  negligence  of  a  husband  or 
bis  servant  is  not  imputable  to  the  wife. — Moon 
V.  St  Louis  Transit  Co.,  141  S.  W.  870. 

g  89  (Tex.Civ.App.)  Train  employes  held  en- 
titled to  assume   that  a  father  accompanying 


a  child  in  railroad  yards  would  not  permit  it 
to  do  any  act  which  would  be  negligent  if  done 
by  him.— Ft  Worth  &  D.  C.  By.  Co.  r.  Winin- 
ger,  141  S.  W.  273. 

g  90  (Mo.)  The  negligence  of  a  servant  is 
imputable  to  his  master,  though  the  negligence 
of  third  persona  is  not— Moon  v.  St.  Louis 
Transit  Co.,  141  S.  W.  870. 

S  93  (Mo.App.)  The  negligence  of  a  driver 
of  a  vehicle  is  not  imputable  to  bis  guest  in  the 
vehicle.— Byars  v.  Wabash  B.  Co.,  141  S.  W. 
926. 

IV.  ACTIONS. 

(A)  Rlsrht  of  Action,  Partlea,  Prellnlnarr 
Proceedlnica,  and  Pleadlnsa. 

J  1 19  (Mo.App.)  Where  plaintiff  charges  spe- 
cific acts  of  negligence,  he  is  not  bound  to 
prove  more  than  one  of  the  acts  of  negligence 
charged. — McMurray  v.  Prairie  OU  &  Gas  Co., 
141  S.  W.  463. 

(B)  Bvldence. 

g  134  (Mo.  App.)  Negligence  is  not  a  fact 
susceptible  of  proof  by  direct  evidence,  but 
must  be  inferred  from  all  the  evidence. — Mor- 
gan V.  Oronogo  Circle  Mining  Ck>.,  141  S.  W. 
735. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Indictment  and  Information,  g{  139,  140. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  g  940;   New  Trial,  i  103. 

NEWSPAPERS. 

See  Ubel  and  Slander,  gg  28,  34-48. 

NEW  TRIAL. 

See  Appeal  and  Error,  gg  281-302,  368.  502. 
528,  547,  977,  979;  Costs,  §  244;  Criminal 
Law,  gg  915-954,  1036,  1056,  1064,  1090; 
Ezceptions,  Bill  of,  g  7;  Judgment,  g  142. 

n.  OBOUNDS. 

(D)  Dlaqnallficatlon    or   Mlacondaet   of  ar 
ASeotlns  Jar  jr. 

g44  (Tez,Civ.App.)  Befusal  to  grant  a  new 
trial  for  the  misconduct  of  a  juror  ktld  an 
abuse  of  discretion. — Hobrrcht  v.  San  Antonio 
&  A.  P.  By.  Co.,  141  S.  W.  579. 

(F)  Verdict  or  Flndlnara  Contrary  to  I,aw 
or  Evidence. 

1 78  (Mo.App.)  A  verdict  may  be  set  aside 
as  HRflinat  the  weight  of  the  evidence  and  a 
new  trial  granted;  but,  if  plaintiff  again  pre- 
vails, the  court  may  not  interfere  on  the  same 
ground.— Troll  v.  Protected  Home  Circle,  141 
S.  W.  916. 

(H)  Nevrlr  Dlacovered  Evidence. 

S  103  (Tex.Civ.App,)  Newly  discovered  evi- 
dence held  material. — Thomason  v.  Mason,  141 
S.  W.  1075. 

HI.  PBOOEEDINOS  TO  PBOCmEtE 
NEW  TRIAI.. 

g  163  (Ark.)  An  order  granting  a  new  trial 
on  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence  held  not  rendered  erro- 
neous by  a  statement  by  the  trial  judge. — Mc- 
Ilroy  v.  Arkansas  Valley  Trust  Co.,  141  S.  W, 
196. 
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{  163     (Mo.)    Under  Rev.  St  1909,  i  2023, 

it  is  the  primary  duty  of  the  court  on  granting 
a  new  trial  to  specify  the  ground  on  which  it 
is  granted.— McCoy  v.  Witten,  141  S.  W.  588. 

NOMINAL  DAMAGES. 

See  Damages,  |  8. 

NONJOINDER. 

See  Parties,  {  76. 

NONRESIDENCE. 

See  Removal  of  Causes. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Depositions,  {  39. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Alteration  of  Instruments,  ?  20;  Appeal 
and  Error,  |f  3(58,  396,  454,  509;  Attorney 
and  CUent:  Banks  and  lianking,  §§  116,  130; 
Carriers,  »  0C%,  l.'iO,  303;  Chattel  Mort- 
gages, §{  82.  14G ;  Corporations,  i  465;  Crim- 
inal Law,  11 1081,  1087;  Equity,  §  419;  En- 
dence,  J  215;  Executors  and  Administrators, 
§1  337,  880;  Injunction,  §  143;  Insurance, 
If  378,  392,  650,  651;  Landlord  and  Tenant, 
§  152;  Mortgages.  S  154;  Pleading,  §  340; 
Railroads,  g  275;  Telegraphs  and  Telephones, 
i_66;  Vendor  and  Purchaser,  |f  230-245; 
Waters  and  Water  Courses,  g  261;  Wills,  I 
867. 

NOVATION. 

See  Partnership,  §  217. 

§  3  (Mo.  App.)  A  novation,  in  order  to  be 
valid,  must  be  supported  by  the  contemporane- 
ous discharge  of  the  original  debt. — Leckie  t. 
Bennett,  141  S.  W.  706. 

f  5  (Mo.App.)  Nature  and  requisites  of  no- 
vation defined. — ^Leckie  y.  Bennett,  141  S.  W. 
706. 

S  12  (Mo.  App.)  A  novation  will  never  be 
presumed,  but  must  be  clearly  established. — 
Leckie  v.  Bennett,  141  S.  W.  706. 

Assent  to  a  novation  held  not  conclusively 
shown  by  the  creditor's  transfer  of  accounts 
against  the  old  debtor  to  the  person  offered  as 
a  substituted  debtor. — Id. 

Evidence,  in  an  action  by  a  seller  of  goods, 
defended  on  the  ground  of  a  novation  of  the 
debt,  held  insufiicient  to  show  that  the  cred- 
itor made  any  contemporaneous  agreement 
with  the  new  debtor  as  a  consideration  for  the 
release  of  the  original  debt.— Id. 

NUISANCE. 

See  Injunction,  {§  143,  148;  Intoxicating  Liq- 
uors, f§  260,  273;    Prohibition,  {  10. 

I.     PRIVATE  NinSANCES. 

(B)  AcqnlHltlon  of  Rlgrltts  by  Preaariptlom. 

i  1 1  (Mo.  App.)  The  right  to  maintain  a 
private  nuisance  can  be  acquired  by  adverse 
and  exclusive  enjoyment  for  the  time  prescrib- 
ed by  the  statute  of  limitations  for  the  acqui- 
sition of  title  to  land.— Skinner  v.  City  of  Slat- 
er, 141  S.  W.  733. 


{  15  (Mo.  App.)  The  running  of  the  stat- 
ute of  limitations  in  favor  of  the  establishment 
of  a  prescriptive  right  in  a  town  to  maintain 
a  tile  drain  as  a  sewer  starts  only  from  the 
time  the  town  exercised  jurisdiction  thereover. 
—Skinner  v.  City  of  Slater,  141  S.  W.  783. 

The  use  of  a  tile  drain  by  a  town  for  a  use 
not  complained  of  in  an  action  to  declare  it  a 
nuisance  is  not  sufficient  to  start  the  running 
of  the  statute  of  limitations  in  favor  of  a  pre- 
scriptive right  to  the  use  complained  of. — Id. 

Permitting  private  4>ersons  to  use  a  tile  drain 
as  a  sewer  is  not  such  a  dedication  by  a  town 
as  vdll  start  the  running  of  the  statute  of  lim- 
itations in  favor  of  a  prescriptive  right  to  use 
it  as  such.- Id. 

(C)  Abatement  and   Injnnetlon. 

{30  (Mo.  App.)  A  private  person  using  a 
sewer  is  not  a  necessary  party  to  a  proceeding 
against  the  town  to  abate  it  as  a  nuisance. — 
Skinner  v.  City  of  Slater,  141  8.  W.  733, 

(D)  Aetloas   tor  Damagres. 

J  49  (Tex.Civ.App.)  Certain  instructions  in 
an  action  for  damages  to  property  by  a  nui- 
sance held  properly  refused  as  not  based  on 
the  evidence.— Hunt  v.  Johnson,  141  S.  W.  1060. 

§50  (Tex.Civ.App.)  The  measure  of  damages 
from  a  permanent  nuisance  held  to  be  the  dif- 
ference In  the  market  value  of  the  property  af- 
fected immediately  before  and  immediately  aft- 
er the  nuisance  was  begun. — Hunt  v.  Johnson, 
141  S.  W.  1060. 

S  54  (Tex. Civ. App.)  Instruction,  in  an  action 
for  depreciation  in  market  value  of  residence 
property,  held  in  conformity  to  the  evidence  and 
properly  given.— Hunt  v.  Johnson,  141  S.  W. 
1060. 

H.  PVBIJO  KITISAKOES. 
(O  Abatement  and  In]anotlon« 

i  82  (Mo.)  The  state  may  sue  in  equity  to 
abate  a  public  nuisance.— State  ex  reL  Thrash 
V.  Lamb,  141  S.  W.  665. 

Under  Rev.  St.  1909,  i  1007,  considered  in 
connection  with  section  970,  the  prosecuting 
attorney  of  a  county  held  authorized  to  sue  in 
behalf  of  the  state  to  enjoin  a  public  nuisance 
without  giving  a  bond  required  by  section  2522. 
—Id. 

OATH. 

See  Appeal  and  Error,  i  1050. 

OBJECTIONS. 

See  Appeal  and  Error,  H  187,  209,  220,  230, 
231,  273,  499,  1050.  1068;  Criminal  Law,  |$ 
605,  1036-1116;  Jury,  U  83-136;  Parties, 
it  96;  Pleading,  {{  409,  411-^33;  Trial,  {} 
76,  02. 

OBSTRUCTIONS. 

See  Highways,  §  163;  Municipal  Corporations, 
i  671. 

OFFICERS. 

See  Assignments;  Banks  and  Banking,  i  165; 
Certiorari,  $  24;  Corporations,  g  401;  Horni* 
cide,  §§  124,  198;  Injunctiou,  §  78;  Justices 
of  the  Peace;  Libel  and  Slander,  §  118;  Mu- 
nicipal Corporations,  it  81,  84,  147,  978;  Re- 
eeivers;  Taxation,  §  549. 

n.  TITI.E  TO  AND  POSSESSION  OF 
OFFICE. 

§88  (Ark.)  The  court  in  an  action  for  the 
usurpation  of  a  public  office,  for  which  an 
election  was  not  held  because  of  a  failure  to 
comply  with  Kirby's  Dig.  §  2789  et  seq.,  held 
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not  authoriEed  to  determine  thatplaintiff  might 
have  been  the  choice  of  the  electors,  notwith- 
standine  Const,  art  3,  §  11.— Chism  ▼.  Tucker, 
141  S.  W.  503. 

OIL 

See  Mines  and  Minerals,  §J  123,  125. 

OPEN  AND  CLOSE. 

See  Trial,  {  25. 

OPENING. 

See  Judgment,  §§  142-162. 

OPINION  EVIDENCE. 

See  Criminal  Law,  {§  452,  456;  Evidence,  {{ 
471-571. 

ORDERS. 

See  Appeal  and  Error;  Certiorari,  J  21;  Dep- 
ositions, i  71;    Evidence,  §  459;   New  Trial, 

Directing   payments   by   trustee,   see  Trusts,  S 

ORDINANCES. 

See  Municipal  Corporations,  S§  105,  120,  819, 
340,  408,  518,  602,  625,  071. 

PARENT  AND  CHILD. 

See  Alteration  of  Instruments,  {  12 ;  Criminal 
Law,  §§.507%,  1178:  Death,  §05 ;  Deeds,  § 
8;  Honipstead,  $  142;  Infants:  Negligence, 
{  89;   Wills,  i  758. 

PAROL  AUTHORITY. 

See  Frauds,  Statute  of,  {  110. 

PAROL  EVIDENCE. 

See  Evidence,  U  158,  159,  419-401. 

PAROL  GIFTS. 

See  Frauds,  Statute  of,  §  129. 

PARTIES. 

See  Appeal  and  Error,  gf  187,  1036,  1173; 
Bills  and  Notes,  g  443;  Carriers,  §  226; 
Contracts,  g  187;  Ejectment,  8  47;  Execu- 
tors and  Administrators,  g  438:  JEIusband 
and  Wife,  g  270 ;  Judgment,  S§  237,  333,  455 ; 
Justices  of  the  Peace,  §  150;  Mortgages,  § 
434;  Nuisance,  §  30;  Schools  and  School 
Districts,  g  142;   Taxation,  g  80C;   Venue,  gg 

Z.  PLAINTIFFS. 
(A)  Peraons   'Who   mar   or  maat   Sae. 

g  1 1  (Ark.)  Under  KIrby's  Dig.  g  6008,  an 
agent  making  a  contract  in  his  own  name  held 
entitled  to  sue  thereon.— St.  Louis,  I.  M.  &  S. 
By.  Co.  V.  Cumbie,  141  S.  W.  939. 

II.  DEFENDANTS. 

(A)  Persona  IVIto   may  or  mnat  be  Saed. 

g2l  (Mo.)  Where  a  petition  sought  to 
charge  a  remainder  with  deeds  of  trust  exe- 
cuted by  the  life  tpnant,  the  widow  of  the  life 
tenant  was  an  unnpcessary  party,  having  no 
interest  in  the  controversy. — Missouri  Central 
linilding  &  Loan  Ass'n  v.  Kveler,  141  S.  W. 
877. 


(B)  Jolader. 

g  25  (Tex.Civ.App.)  A  suit  arising  ander  r-en- 
dor's  lien  notes  held  not  to  constitute  misjoin- 
der of  parties  defendant.— Bowden  v.  Bridgman, 
141  S.  W.  1043. 

HI.  NEW  PARTIES  AND  CHANGE  OX* 
PARTIES. 

g  42  (Mo.  App.)  A  refusal  to  grant  a  per- 
son the  right  to  intervene  in  a  cause  as  a 
party  held  proper,  where  application  was  not 
made  until  after  the  cause  was  heard  and  tak- 
en under  advisement.- Skinner  v.  City  of  Slat- 
er, 141  S.  W.  T33. 

V.  DEFECTS,   OBJECTIONS,  Airx> 
AMENDMENT. 

g75  (Tex.Civ.App.)  Nonjoinder  of  parties 
cannot  be  raised  by  general  demurrer. — South- 
ern Kansas  By.  Co.  of  Texas  v.  Lockhart,  141 
S.  W.  127. 

g  96  (Mo.)  In  ejectment,  a  lessor,  by  ap- 
pearing and  answering  without  objection,  held 
estopped  to  object  to  a  joint  action  tigainst 
himself  and  tenants.— Carter  t.  Carter,  141  S. 
W.  873. 

PARTITION. 

II.  ACTIONS   FOR  PARTITION. 
(B)  Prooeedlnva   oad   Relief. 

g  36  (Tei.Civ.App.)  A      decree      partitionins 

Eroperty  of  the  estate  of  one  parent,  when  the 
eirs  of  the  parent  are  parties,  does  not  affet-C 
the  interests  of  the  heirs  in  the  same  propert.y 
inherited  from  another  parent. — Moss  v.  Slack, 
141  8.  W.  1063. 

A  partition  decree  held  not  an  adjudication  of 
the  claims  of  heirs  in  the  estate  of  their  de- 
ceased mother. — Id. 

$55  (Tei.Civ.App.)  That  a  petition  for  par- 
tition did  not  pray  costs,  and  the  citation  did 
not  show  a  claim  therefor,  did  not  prevent  a 
sale  of  interests  of  absent  defendiints  for  costs. 
—Cain  V.  Hopkins,  141  S.  W.  834. 

g  109  (Tex.Civ.App.)  Interveners  in  trespass 
to  try  title,  claiming  the  land,  held  not  bound 
to  make  tender  of  the  amount  paid  for  the  land 
on  sale  under  a  former  judgment  asserted  to 
be  invalid,  before  recovering  the  land.— Cain 
V.  Hopkins,  141  S.  W.  834. 

gll4  (Tex.Civ.App.)  In  partition,  costs  a- 
warded  against  absent  defendants,  including  a 
fee  to  an  attorney  appointed  for  them,  were 
properly  made  a  lien  against  their  share. — 
Cain  V.  Hopkins,  141  S.  W.  834. 

PARTNERSHIP. 

See  Brokers,  {  80;    Contracts,  f  187;    Est<q^ 
pel,  g  112;    Joint  Adventures. 

I.  THE  RELATION. 

(A)  Creation   and   ReqnlnlteB. 

g  20  (Tex.  Civ.  App.)  Contracts  as  Con- 
temporaneously construed  by  tlie  parties  heU 
severable,  and  not  to  create  a  partnership  be- 
tween plaintiff  and  defendant,  each  being  sub- 
ject to  the  losses  occurring  iu  its  own  business 
as  previously  conducted. — El  Paso  Ice  &  Re- 
frigerator Co.  V.  Consumers'  Ice  &  Cold  Stor- 
age Co.,  141  S.  W.  55L 

III.  MUTUAL  RIGHTS,  DUTIES.  AND 
LIABILITIES   OF  PARTNERS. 

(B)  Tndlvidaai   Tranaactlona. 

g  101  (Tex.Civ..\pp.)  A  defendant  in  an  ac- 
tion on  a  note  by  the  maker  held  not  entitled 
to  show  failure  of  consideration. — Martin  v. 
Taylor,  141  S.  W.  1009. 
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Pleading 


rv.   RIOHTS  AND  UABIUTIES  AS 

TO  THIItD  PEBSONS. 

(D)   Action*  br  or  Acalnat  Firma  or  Part- 


$217  (Mo.  App.)  In  an  action  agalnat 
partners,  held,  that  on  the  pleadings  defendants 
had  the  burden  of  proving  their  amrmative  de- 
fenses of  estoppel  and  novation. — Leckis  t. 
Bennett,  141  S.  W.  706.     . 

PARTY  WALLS. 

I  8  (Ky.)  Under  a  party  wall  agreement,  one 
of  the  parties  upon  building  a  wooden  dwelling 
adjacent  thereto,  resting  the  second  story  joists 
on  the  wall,  hvld  bound  to  provide  for  taking 
care  of  the  water  accumulating  by  reason  of 
such  arrangement. — Joseph  y.  Harnson,  141  S. 
W.  1184. 

PASSENGERS. 

S«e  Carriers,  {{  271-408. 

PAVING. 

See  Municipal  Corporations,  §|  340,  352,  408- 
470 

PAYMENT. 

See  Accord  and  Satisfaction;  Appeal  and  Er- 
ror, i  lOSO;  Assignments;  Assignments  for 
Benefit  of  Cre<litor8.  $1  12,  250:  Attorney 
and  Client ;  Bills  and  5fote8,  U  427,  480,  490, 
527 ;  Compromise  and  Settlement ;  Con- 
tracts, i  322;  Insurance,  §  392;  Limita- 
tion of  Actions,  i  155;  Mortgages,  §§  318, 
501 ;  Municipal  Corporations,  J  485 ;  Ten- 
der; Vendor  and  Purchaser,  $i  93,  257,  299, 
337. 

Z.  BEQtnSITES  AND  SVFFICIENOT. 

{  16  (Mo.  App.)  One  may  sue  on  account 
in  assumpsit  on  the  original  consideration  of  a 
note  if  he  surrenders  the  note  in  absence  of 
an  express  agreement  that  the  note  is  given 
for  payment  of  the  debt.— American  Law  Book 
Co.  V.  Corbett,  141  S.  W.  718. 

IV.  PIiEADIHG,  EVIDENCE,  TBIAI., 
AND   REVIEW. 

1 67  (Mo.  App.)  The  burden  of  showing  an 
express  agreement  that  a  note  is  given  in  pay- 
ment of  the  original  consideration,  so  as  to 
prevent  an  action  of  assumpsit  on  the  original 
consideration,  is  upon  the  one  asserting  it. — 
American  Law  Book  Co.  v.  Corbett,  141  S.  W. 
718. 

PENALTIES. 

See  Carriers,  §  20;  Monopolies,  t  26;  Munic- 
ipal Corporations,  §  518;  Telegraphs  and 
Telephones,    i   34 ;     Vendor    and    Purchaser, 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PEREMPTORY  CHALLENGES. 

See  Jury,  {  136. 

PERFORMANCE. 

See  Contracts,  i  322. 

PERSONAL  INJURIES. 

See  Appeal  and  Error.  {{  216,  719,  731,  997, 
1004,  1002,  10(58,  1140:  Assault  and  Battery, 
|§  3-30;  Carriers,  if  282-348:  Contracts, 
I  10;  Damages,  H  «2,  132,  168,  21«;  Evi- 
dence, §  318 ;    Highways,  i  181 ;  Master  and 


Servant,  S|  89-332;  Mnnlcipal  Corporations. 
S§  768-822  ;  Negligence ;  Physicians  and  Sur- 
geons ;  Railroads,  §§  275-282,  337-351,  35,''>- 
400;  Release,  |  16;  Street  Railroads,  g§ 
81-118;   Trial,  H  MS,  296. 

PER  STIRPES  ET  PER  CAPITA. 

See  Wills,  |  S31. 


See  Courts,  {  i 


PETITION. 

;   Pleading,  {$  51-72,  193-433. 


PHYSICIANS  AND  SURGEONS. 

See  Action,  $  27;  Evidence,  H  155,  318;  Wit- 
nesses, $  219. 

§  16  (Mo. App.)  Where  plaintiff  agreed  to  as- 
sume the  risks  of  treatment  of  his  hand  by 
defendant  with  an  X-ray  machine,  such  agree- 
ment implied  that  the  rays  be  administered  in 
a  careful  and  skillful  manner.— Uales  v.  Raines, 
141  S.  W.  917. 

$  18  (Mo.App.)  In  an  action  against  a  sur- 
geon for  damages  caused  by  an  X-ray  burn, 
plaintifTs   petition    held    to   charge   negligence 

?enerally,  and  therefore  warranted  a  recovery 
or  injuries  from  defendant's  requiring  plain- 
tiff to  hold  his  hand  too  near  the  machine.— 
Hales  v.  Raines,  141  S.  W.  917. 

In  an  action  for  injuries  by  a  hum  from  an 
X-ray  machine,  an  instruction,  formulated  un- 
der a  general  allegation  of  negligence,  failing 
to  require  a  finding  of  the  specific  act  of  neg- 
ligence proved  held  erroneous. — Id. 

PLATS. 

See  Evidence,  i  372. 

PLEADING.. 

See  Account,  Action  on;  Action,  |$  27,  38; 
Adjoining  Landowners;  Appeal  and  Error, 
§S  1S7,  194,  035,  681,  837,  907,  914,  10:59, 
1040,  1042.  1201 ;  Assault  and  Battery,  §  20; 
Assignments  for  Benefit  of  Creditors,  i  51 ; 
Bankruptcy;  Bills  and  Notes,  «  489;  Car- 
riers, 8*  162,  227,  314,  315;  Chattel  Mort- 
gages, f  174 ;  Continuance ;  Contracts,  § 
:{46;  CorporatiMis,  §  513;  Courts,  §|  121, 
122.  207,  247;  Dismissal  and  Nonsuit,  $$ 
42,  58;  Divorce,  i|  101,  210;  Ejectment,  § 
81:  Kloctions,  $$  285,  286;  Estoppel,  ii 
107,  110,  IIL':  Executors  and  Administra- 
tors, §§  440.  4.'»0;  Insurance,  i  634;  Judg- 
ment, §§  251,  049 ;  Justices  of  the  Peace,  S 
174 ;  Libel  aud  Slander,  f  80 ;  Master  and 
Servant,  if  258,  329;  Negligence,  §  119; 
Partition,  §  55 ;  Physicians  and  Surgeons,  g 
18;  Prohibition,  {$  20,  26;  Sales,  §  435; 
Statutes,  8  k^bd;  Taxation,  §  809;  Tele- 
graphs and  Telephones,  §  65;  Trespass  to 
Try  Title,  g  33;  Trial,  §§  251  25§,  830; 
Tro*er  and  Conversion,  8_32 ;  Vendor  and 
Purchaser,  8§  299,  342 ;  Waters  and  Water 
Courses,  §  247. 

I.   FORM  AND  AIXEOATIONS  IN 
OENERAI.. 

f  8  (Mo.)  A  mere  allegation  of  fraud  is  a 
conclusion;  it  being  essential  to  allege  the  facts 
constituting  the  fraud. — Mangold  v.  Bacon,  141 
S.  W.  650. 

n.   DECLARATION,    COMPI.AINT,   PE- 
TITION.  OR   STATEMENT. 

$51  (Tex.Civ.App.)  The  right  of  a  mortgagor 
to  recover  possession  and  to  redeem  are  sepa- 
rate and  independent  causes  of  action  which 
must  be  presented  by  appropriate  pleadings,  al- 
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thoagfa  they  mnj  be  Joined  in  the  aame  salt— 
Burks  T.  Burks,  141  S.  W.  337. 

i  53  (Tez.CiT.App.)  One  may,  by  separate 
counts,  state  a  cause  of  action  on  an  express 
contract  and  in  the  alternative  on  a  quantum 
meruit  in  case  the  express  contract  fails  of 
proof.— Jones  t.  Holtzen,  141  S.  W.  121. 

i  64  (Mo.App.)  Plaintiff's  petition  held  ta 
improperly  join,  in  a  single  count,  causes  of  ac- 
tion for  assault,  false  arrest,  and  malicious 
prosecution.— Finnell  t.  Metropolitan  St.  Ry. 
Co.,  141  S.  W.  451. 

S  64  (Tex.Civ.App.)  One  may  not  recover 
both  on  an  express  contract  and  on  a  quan- 
tum meruit  and  hence  both  may  not  be  de- 
clared on  in  the  same  count. — Jones  v.  Holtzen, 
141  S.  W.  121. 

I  72  (Tei.CiT.App.)  A  prayer  for  general  re- 
lief has  reference  to  the  relief  which  the  facts 
alleged  would  authorize,  but  does  not  entitle 
the  plaintiff  to  any  other. — Burks  t.  Burlra,  l4l 
S.  W.  337. 

Under  the  statute,  the  prayer  for  relief  Is 
an  essential  part  of  the  petition.— Id. 

nX.  PI.EA  OB  AKSWER,  CBOSS-OOM- 

PIiAIKT.  AND  AFFIDAVIT 

OF  DEFENSE. 

<B)  Bet-OS,  Connterclalm,  and  Cro»-Com- 
platnt. 

i  148  (Tex.Civ.App.)  Where  facts  stated  in  a 
plea  are  sufficient  to  entitle  defendant  to  main- 
tain an  action  thereon,  and  are  so  pleaded,  they 
are  sufficient  both  to  destroy  plaintiff's  right  to 
recover  and  to  entitle  defendant  to  affirmative 
relief.— Jones  ▼.  Wagner,  141  S.  W.  280. 

IV.  REPI.I0ATION  OB  BEPI.Y  AND 
8UBSEQ1JENT  PLEADINGS. 

1 176  (Ky.)  Civ.  Code  Prac.  i  126,  held  not 
to  require  plaintiff  to  respond  to  a  traverse  in 
defendant's  rejoinder.— Louisville  &  N.  R.  Co. 
T.  Cox,  141  S.  W.  389. 

V.  DEMUBBEB  OB  EXCEPTION. 

{193  (Mo.App.)  Demurrer  to  a  petition 
for  facts  held  improperly  sustained,  if  the  peti- 
tion shows  that  plaintiff  is  entitled  to  some  re- 
lief.—Carthage  Nat.  Bank  t.  Poole,  141  S.  W. 
729. 

i  205  (Tex.Civ.App.)  A  demurrer  which  fails 
to  specify  with  denniteness  the  point  of  which 
it  complains  is  only  a  general  demurrer. — 
Western  Union  Telegraph  Co.  v.  Samuels,  141 
S.  W.  802. 

{228  (Tex.Civ.App.)  An  exception  held 
nothing  more  than  a  general  demurrer.— Hough 

V.  Fink,  141  S.  W.  147, 

VI.  AMENDED  AND   SUPPXEBIENTAI, 
PLEADINGS  AND  BEPI.EADEB. 

{  245  (Tex.Civ.App.)  It  was  not  an  abuse  of 
discretion  to  permit  one  suing  on  a  lease  to 
make  a  trial  amendment  of  the  petition  to  cor- 
rect a  clerical  error  in  stating  the  date  of  the 
lease.— Goldman  v.  Broyles,  141  S.  W.  283. 

§248  (Tex.Cr.App.)  A  default  judgment  on 
an  amended  petition  not  statin)::  a  new  cause  of 
action  held  not  void.— Fifer  v.  State,  141  S.  W. 
989. 

§  258  (Tenn.)  Denial  of  leave  to  amend 
answer  during  trial  of  a  contested  election  case 
held  proper.- Taylor  v.  Carr,  141  S.  W.  743. 

§274  (Tex.Civ.App.)  Supplemental  petitions 
should  not  be  used  for  supplying  averments  of 
iant  which  should  have  been  made  in  the  orig- 
inal petition.— Burks  v.  Burks,  141  S.  W.  337. 


X.  FIIJKO,  SEBVIOE.  AND  WXTH- 
DBAWiX. 

1340  (Tex.Civ,App.)  Rev.  St  1895,  art  1468, 
held  controlled  by  article  1498,  providing  for 
notice  of  motions  to  substitute  lost  papers  in  a 
case.— Crosby  v.  Dl  Palma,  141  S.  W.  321. 

XI.  MOTIONS. 

{350  (Mo.)  Upon  a  motion  for  Judgment 
on  the  pleadings,  the  return  to  a  writ  of  qno 
warranto  must  be  taken  as  true.— State  ex  inf. 
Attorney  General  t.  Missouri  Pac.  Ry.  Co-  141 

s.  w.  m. 

Xm.  DEFECTS   AND   OBJECTIONS, 
WAIVEB,  AND  AIDEB  BY  VER- 
DICT OB  JUDGMENT. 

(406  (Mo.App.)  Where  plaintiff  erroneooaly 
joined  a  cause  of  action  for  assault,  taJae  ar- 
rest, and  malicious  prosecution  in  a  single 
count  defendant,  by  tailing  to  move  to  sepa- 
rate or  elect,  waived  objection  thereto. — Finnell 
V.  Metropolitan  St  Ry.  Co.,  141  S.  W.  451. 

{ 409  (Mo.)  Plaintiff,  though  not  having  de- 
murred to  or  moved  to  strike  an  alleged  insuffi- 
cient defense,  and  having  replied  thereto,  may 
attack  its  sufficiency  by  objecting  to  evidence 
under  it.— Jackson  v.  KanBas  City  Bolt  4c  Nut 
Co.,  141  S.  W.  1128.    • 

{411  (Tex.Civ.Api>.)  Where  a  terminal  cai^ 
rier,  when  sued,  impleaded  its  connecting  car- 
rier and  claimed  judgment  over,  it  was  error  to 
direct  a  verdict  for  the  latter,  in  the  absence  of 
objection  in  limine,  for  improper  joinder. — Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Stewart,  141  S.  W.  1020. 

§428  (Mo.App.)  Objection  to  a  petition  on 
the  ground  that  it  charges  two  separate  gronnds 
of  negligence  in  one  count  which  are  repugnant 
to  each  other,  first  taken  b^  objection  to  re- 
ceiving any  evidence  under  it,  held  not  tt>  be 
sustained.— Stiller  v.  Metropolitan  St  Ry.  Co., 
141  S.  W.  483. 

$433  (Mo.App.)  An  objection  to  a  petition 
for  conversion,  not  made  until  after  verdict 
held  properly  overruled,  and  plaintiff  permitted 
to  cure  the  defect  by  amendment — ^Menill  t. 
Mason,  141  S.  W.  454. 

PLEDGES. 

See  Husband  and  Wife,  {  22. 

POLICE  POWER. 

See  Mnnicipal  Corporations,  {{  602,  625b 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  E3ectionB. 

POOL  ROOMS. 

See  Sunday. 

POOLS. 

See  Contracts.  (  321. 

POSSESSION. 

See  Adverse  Possession ;  Bailment,  8  SI ;  Chat- 
tel Mortgages,  {  225;  Frauds,  Statute  of,  { 
129;  Mortgages,  {{  137,  154;  Property; 
Replevin;    Vendor  and  Purchaser,  {  232. 

POWERS. 

See  Building  and  Loan  Associations,  l{  23._24 ; 


Homestead,  {  115;    Mortgages, 


j-3r2. 
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PRACTICE. 

See  Criminal  Law;   Trial. 

PREFERENCES. 

See  Assignments  for  Benefit  of  Creditois,  |  12. 

PREJUDICE 

See  Appeal  and  Error,  i|  1031-1073 ;  Oriminal 
Law,  I  1178;    Witnesses,   i   370. 

PRELIMINARY  EXAMINATION. 

See  Criminal  Law,  I  639. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  SS  1^3,  148. 

PREMIUMS. 

See  Insarance,  ii  367,  378,  892. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Ac- 
tions. 

PRESUMPTIONS. 

See  Abatement  and  ReTival ;  Adverse  Posses- 
sion, §  104;  Appeal  and  Error,  §§  907-934, 
1009,  1031,  1091;  Criminal  Law,  SS  315, 
1144;  Dedication,  |  42;  Deeds,  f  196; 
Evidence,  if  65-83. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  i  68;   Rape,  {  68. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  {  914 ;  Attorney  and 
Client;  Banlu  and  Banlcing,  §  116;  Bills 
and  Notes,  §  427 ;  Brolters ;  Building  and 
Loan  Associations,  S§  23,  41 ;  Carriers,  i 
376;  Corporations,  I  401;  Frauds,  Statute 
of,  §  116;  Husband  and  Wife,  §  22;  In- 
surance, {  113 ;  Intoxicating  Liquors,  S§  168, 
169,  224.  228,  239;  Negligence,  i  90;  Par- 
ties, {  11 ;   Trusts,  i  206 ;   Witnesses,  {  141. 

in.  RIGHTS  AHS  LIABIUTIES  AS  TO 
THIRD   PERSONS. 

lA)    Poirer*  of  Asent. 

{  102  (Kjr.)  Where  a  railroad  company  sent 
an  agent  to  settle  a  claim  for  injuries  with 
plaintiff,  the  agent  had  apparent  authority  to 
agree  on  defendant's  behalf  to  furnish  plaintiff 
with  subsequent  permanent  employment. — Lou- 
isville &  N.  R.  Co.  V.  Cox,  141  8.  W.  389. 

§  103  (Ark.)  A  commercial  traveler  has  no 
implied  authority  except  to  solicit  orders  for 
the  sale  of  goods,  and  the  burden  is  on  one  as- 
serting special  authority  in  hitn  to  prove  it. — 
Lee  V.  Vaughan  Seed  Store,  141  S.  W.  496. 

I  123  (Ark.)  In  foreclosure,  evidence  held 
insufficient  to  show  that  defendant  authorized 
another  as  his  agent  to  give  the  mortgage. — 
American  Building  &  Loan  Ass'n  y.  Warren, 
141  S.  W.  763. 

(B)  Cndlscloaed  Aaiencjr. 

§  1 45  (Ky.)  One  dealing  with  an  a^ent  of  an 
undisclosed  principal,  may,  on  leammg  of  his 
agency,  look  to  the  principal  for  the  payment 
of  debts  incurred  in  the  transaction.— Cecil  v. 
(  itizens'  Nat.  Bank  of  Danville,  141  S.  W.  416. 


See  Attachment,  I  366 ;   Malicions  Prosecution, 
a  21,  24. 


(C)  ITBaiitliorlseA  and  Wronvlnl  Acts. 

$157  (Tex.  Civ.  App.)  A  statement  by  a 
joint  agent  for  the  contracting  parties  is  not 
binding  on  one  of  the  parties  if  not  authorized 
by  blm.— Austin  v.  Knpe,  141  S.  W.  647. 

PRINCIPAL  AND  SURETY. 

See  Bail;  Bills  and  Notes,  f  242:  Evidence. 
I  423;  Indemnity;  Limitation  of  Actions,  i 
155. 

TV.  REMEOIES  OF  CREDITORS. 

$  149  (Mo.)  The  failure  of  a  county  to  en- 
force a  bond  given  to  secure  the  repayment  of 
school  fund  money  held  not  laches,  which  would 
l>ar  the  right  to  enforce  such  bond  against  sure- 
ties.—Clinton  County  V.  Smith,  141  8.  W.  1091. 

PRIORITIES. 

See  Chattel  Mortgages,  iS  141,  146;  Oamish- 
ment,  (  107. 

PRISONS. 

See  Counties,  |  149;    Infants,  |  08. 

PRIVATE  NUISANCE. 

See  Naisance,  {f  11-54. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  $|  34-48,  80;  Witness- 
es, §1  191,  219. 

PROBABLE  CAUSE. 

I  366 ;   Mallei 

PROBATE. 

See  WUlB,  8  367. 

PROBATE  COURTS. 

See  Courts,  §  202. 

PROCESS. 

See  Amicus  Curie ;  Appeal  and  Error,  |  914 ; 
Equity,  {  4l9;  Execution;  Executors  and 
Administrators,  fg  380,  438;  Garnishment; 
Injunction;  Judgment,  |g  17,  497,  40i),  818; 
Lis  Pendens,  §  25 ;  Mandamus ;  Names  ■  Par- 
tition, g  65;  Prohibition;  Railroads,  {  24; 
Replevin. 

n.  SERVICE. 

(B)  Retnrn  and  Proof  of  8*  rrleo. 

I  134  (Tex.Civ.App.)  Under  Rev  St.  1895, 
art.  1218,  a  return  of  service  on  a  >  itation  held 
insufficient  to  show  service  upon  ea>  h  or  either 
of  two  defendants.- Scott  v.  Ray,  141  S.  W. 
1002. 

J  138  (Tex.Civ.App.)  A  retnm  njion  citation 
d  not  to  show  insufficient  service  by  publica- 
tion, upon  collateral  attack  on  the  judgment—' 
Cain  T.  Hopkins,  141  8.  W.  834 

PROFITS. 

See  Damages,  gg  40,  190;    Joint  Adventures. 
I^ss  of  as  element  of  damages  for  obstructing 
street,  see  Municipal  Corporations,  g  671. 

PROHIBITION. 

See  Intoxicating  Liquors,  g  39. 

I.  MATURE  AND  GROUNDS. 

g  3  (Ark.)  Where  the  circuit  court  erroneous 
iy  remanded  a  drainage  proceeding  to  the  coun- 
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ty  court  held  that  an  appeal  to  the  Supreme 
Court  could  be  had,  and  hence  a  writ  ot  pro- 
hibition to  prevent  the  county  court  from  try- 
ing the  action  should  not  be  granted.— Thorn- 
ton T.  AUen,  141  S.  W.  499. 

I  3  (Mo.)  The  Supreme  Court  will  not  by 
prohibition  interfere  with  an  inferior  court  de- 
termining from  the  facts  jurisdiction  to  hear 
the  case.— State  ex  rel.  American  Pigment  & 
Chemical  Co.  y.  Shields,  141  S.  W.  585. 

{  5  (Mo.)  A  judgment  of  the  Court  of  Ap- 
peals held  res  judicata,  and  to  bar  prohibition 
to  prohibit  the  enforcement  of  a  judgment. — 
State  ex  rel.  American  Pigment  &  Chemical 
Co.  V.  Shields,  141  S.  W.  585. 

S  10  (Mo.)  Whether  the  state,  at  the  suit 
of  the  prosecuting  attorney  of  a  county,  may 
maintain  a  suit  to  enjoin  a  public  nuisance  is  a 
question  to  be  determined  in  the  trial  court; 
and  it  does  not  go  to  the  jurisdiction  of  the 
court.— State  ex  reL  Thrash  v.  Lamb,  141  S. 
W.  665. 

S  1 1  (Ky.)  The  court  having  a  right  to  de- 
cide, its  jurisdiction  cannot  be  taken  away  by 
prohibition  because  it  may  decide  erroneously. 
—Chiles  T.  Sheffer's  Ex'rs,  141  S.  W.  3C9. 

H.  J1TBI8DICTION,    PROCEEDINGS, 
AND  BEUEF. 

1 20  (Ey.)  An  allegation,  in  a  petition  for  a 
writ  of  prohibition,  that  the  respondent  jus- 
tice of  the  peace  had  no  jurisdiction,  held  a 
mere  conclusion  of  law. — Chiles  v.  Sheffer's 
Ex'ra.  141  S.  W.  369. 

i  26  (Mo.)  A  motion  for  judgment  on  the 
pleadings,  in  prohibition  against  a  circuit  judge 
to  prevent  him  from  enforcing  a  judgment, 
concedes  all  the  facts  well  pleaded  in  the  re- 
turn.—State  ex  rel.  American  Pigment  &  Chem- 
ical Co.  v.  Shields,  141  S.  W.  585. 

1 28  (Mo.)  The  court,  on  prohibition  to 
prohibit  a  circuit  judge  from  exercising  juris- 
diction in  a  suit  begun  on  behalf  of  tlie  state 
by  the  prosecuting  attorney  of  a  county,  will 
closely  scrutinize  the  proceedings,  and  grant 
the  writ  of  prohibition  on  it  appearing  that  a 
legal  wrong  is  about  to  be  committed,  for  which 
there  is  no  other  adequate  remedy.— State  ex 
reL  Thrash  v.  Lamb,  141  S.  W.  605. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

Of  loss,  see  Insurance,  §  550. 

PROPERTY. 

See     Adjoining     Landowners;      Constitutional 
Law,  §  298;    Dedication. 

i  9  (Itlo.App.)  In  an  action  for  injnries  to 
land,  defendant's  denial  of  plaintiff's  title  did 
not  require  plaintiff  to  prove  more  than  posses- 
sion under  a  claim  of  title. — McSIurry  y.  Prai- 
rie Oil  &  Gas  Co.,  141  S.  W.  463. 

PROSTITUTION. 

See  Adultery;    Disorderly  House. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  §f  731-764 ;   Trial,  SS  191- 

194 

PROXIMATE  CAUSE. 

See  Carriers,  f  369 ;   Damages.  §§  20,  40 ;  Mas- 
ter and  Servant,  §§  265,  285;    Negligence,  i 


61;    Railroads,    §$   337,   38!);     Street   Rail- 
roads, i  102;   Waters  and  Water  Courses,  { 

IT  9a 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  if  296-6S1,  671. 

PUBLIC  LANDS. 

See  Evidence,   i  83;    limitation  of  Actions, 
1 13. 

III.  DISPOSAL  OF  I.AITDS  OF  THE 
STATES. 

{  173  (Tex.Civ.App.)  A  purchaser  of  school 
lands  under  Act  1905,  |  5  (Gen.  Laws  1905,  c. 
103),  held  not  required  to  file  the  affidavit  re- 
quired by  section  4.— Hanna  ▼.  Atchison,  141 
S.  W.  190. 

_  §  175  (Tex.)  Wliere  no  actual  survey  of  pub- 
lic lands  was  made,  all  matters  of  description 
in  the  patent  must  be  considered  to  determine 
the  particular  lands  conveyed. — Finberg  v.  Gil- 
bert, 141  S.  W.  82. 

The  court  in  determining  the  location  of 
land  in  a  patent,  where  there  has  been  an  in- 
sufficient survey,  held  required  to  ascertain  the 
intention  of  the  parties  gathered  from  the 
grant  in  the  light  of  the  acts  constitating  the 
survey.-rld. 

Where  a  patent  has  been  issued  on  an  office 
survey  alone,  the  land  granted  may  not  be 
identified  on  the  ground  by  maps  subsequently 
made,  where  more  conclusive  proof  is  in  ex- 
istence.—Id. 

A  grant  of  public  land  held  not  invalid  be- 
cause of  the  failurje  of  the  surveyor  to  make 
a  proper  survey;  but,  where  the  survey  is  de- 
fective, the  grant  must  be  located  bj-  a  survey 
made  in  conformity  with  the  calls  as  reported 
by  the  surveyor.- Id. 

A  surveyor  of  a  grant  of  public  lands  held 
required  to  make  a  survey  sufficient  to  locate 
and  identify  it  as  actually  made  on  the  ground. 
— ^Id. 

I  178  (Tex.)  School  lands  may  be  purchased 
from  another  purchaser  under  Acts  30th  Le:;. 
(1st  Ex.  Sess.)  c.  20,  !  6d,  if  the  land  to  In- 
purchased  is  not  more  than  five  miles  from  the 
home  section  of  the  purchaser.— Bradford  t. 
Robison,  141  S.  W.  769. 

PUBLIC  NUISANCL 

See  Nuisance,  §  82. 

PUBLIC  POLICY. 

See  Assignments;   Contracts,  §§  111,  113,  123. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;     Street   Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication;   E<minent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  |{  201-26L 

PUNISHMENT. 

See  Criminal  Law,  i  1159 ;  Infants,  S  60. 
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PUNITIVE  DAMAGES. 

See  Damages,  {|  87,  91. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

See  Criminal  Law,  i  627 ;  Indictment  and  In- 
formation, 88  139,  140. 

QUESTIONS  FOR  JURY. 

See  Criminal  Law,  88  731-764,  1159. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  88  139-142. 

QUIETING  TITLE. 

I.     RIGHT  OF  AOTIOIT  Aim  DEFENSES. 

8  7  (Mo.)  The  owner  of  a  legal  or  equi- 
table title  may  sne  to  remove  a  cloud  on  title 
when  the  instrument  creating  the  cloud  is  not 
void  on  its  face.— Thompson  v.  Pinnell,  141  S. 
W.  605. 

8  12  (Ky.)  Under  Ky.  St.  1900,  8  H  (Rus- 
sell's St  8  14),  plaintiff  must  have  actual  pos- 
session in  order  to  sue  to  qoiet  title. — Nugent 
▼.  MaUory,  141  S.  W.  850. 

8  12  (Mo.)  The  owner  of  a  legal  title  who 
is  in  possession,  or  the  owner  of  an  equitable 
title  whether  in  possession  or  not,  may  sue  to 
remove  a  cloud  on  title. — Thompson  v.  Pinnell, 
141  S.  W.  605. 

QUOTIENT  VERDICT. 

See  Trial,  8  31D. 

QUO  WARRANTO. 

See  Courts,  8  231 ;  Pleading,  8  360. 

RAFFLES. 

See  Indictment  and  Information,  |  125;  Lot- 
teries. 

RAILROADS. 

See  Appeal  and  Error,  88  914,  1050,  1062, 
10(54;  Carriers;  Commerce,  8  27;  Corpora- 
tions, I  377:  Death,  88  14.  76,  99;  Evi- 
donce,  88  20,  318 ;  Rlaster  and  Servant ;.  Neg- 
ligence, 8  89 ;  Principal  and  Agent,  8  102 ; 
Street  Railroads;   Trial,  8  194. 

II.  RAIX.ROAD  COMPANIES. 

8  24  (Tex.Civ.App.)  A  milroad  company  which 
in  fact  controlled  other  roads  purporting  to  op- 
prate  independently  of  it  held  liable  for  their 
acts,  so  that  service  upon  any  of  the  other 
roads  was  a  sufficient  service  upon  it. — Pecos  & 
X.  T.  Ity.  Co.  V.  Cox,  141  S.  W.  327. 

VI.   CONSTRUCTION,   MAINTENANCE, 
AND   EQUIPMENT. 

8  103  (Mo.App.)  A  railroad  company  is  not 
exempted  from  fencing  part  of  its  road  covered 
by  double  tracks,  unless  they  constitute  part  of 
Kwitchyards.— Bridges  v.  Missouri,  K.  &  T.  Ry. 
Co.,  141  S.  W.  440. 

X.   OPERATION. 

(D)  Injuries   to   I.lcen>eei>    or   Trespauers 
In   General. 

§  275  (Ky.)  Trainmen  intending  to  move  a 
train  to  couple  to  cars  on  a  side  track  held  re- 


quired to  give  notice  to  employes  of  a  shipper 
unloading  cars. — Louisville  &  N.  R.  Co.  v. 
Hay's  Adm'r.  141  S.  W.  64. 

Trainmen  in  moving  a  train  to  couple  to 
cars  on  a  side  tsack  held  not  required  to  ex- 
ercise care  for  the  safety  of  an  employ^  of  a 
shipper  unloading  a  car,  unless  they  knew,  or 
by  ordinary  care  should  have  known,  he  was 
on  the  car. — Id. 

Trainmen  moving  a  train  to  couple  to  cars 
on  a  side  track  held  required  to  handle  the 
train  with  reasonable  care  for  the  safety  of 
employes  of  a  shipper  unloading  cars. — Id. 

8  278  (Ky.)  A  laborer  unloading  cars  on  side 
track  for  a  shipper  held  to  assume  the  risks 
attendant  on  the  movement  of  a  train  to  couple 
to  the  cars  on  being  notified  by  the  trainmen 
to  leave  the  car.— Louisville  &  N.  R.  Co.  v. 
Hay's  Adm'r,  141  S.  W.  64. 

A  laborer  unloading  cars  on  a  side  track  held 
required  to  exercise  ordinary  care  to  protect 
himself  from  danger  caused  by  the  movement 
of  a  train  to  couple  to  the  cars.— Id. 

8  282  (Ky.)  In  an  action  against  a  railroad 

company  for  the  death  of  an  employe  of  a 
shipper  unloading  cars  on  a  side  track,  evi- 
dence of  custom  held  admissible  to  charge  the 
trainmen  with  notice  of  the  danger  to  the  em- 
ploye in  case  care  was  not  used  in  switching. 
—Louisville  &  N.  R.  Co.  t.  Hay's  Adm'r,  141 
S.  W.  64. 

Whether  an  employe  of  a  shipper,  killed 
while  unloading  cars  on  a  side  track,  was  guilty 
of  contributory  .negligence,  held  for  the  jary. — 
Id. 

Whether  an  employe  killed  while  working  in 
a  car  was  notified  of  the  intended  movement 
of  the  car  held  for  the  Jury.- Id. 

(F)  Accidents  at  Croaslnsii. 

8  337  (Bky.)  Failure  of  a  train  to  give  a 
crossing  signal  not  having  been  the  proximate 
cause  of  the  accident,  where  a  team,  running 
away  without  a  driver,  ran  into  the  side  of 
the  train  after  the  locomotive  had  passed  the 
crossing,  held,  the.  company  was  not  liable. — 
Sublett  V.  Mobile  ^  O.  Ry.  Co.,  141  S.  W.  50. 

8  346  (Mo.App.)  The  burden  of  proving  that 
a  traveler  killed  by  a  train  at  a  crossing  was 
guilty  of  contributory  negligence  is  on  the  rail- 


-ly 


ars  V.  Wabash 


road  company  as  against  the  gresumptijin  that 
decedent  exercised  due  c 
R.  Co.,  141  S.  W.  926. 

Under  Rev.  St  1909,  8  3140,  proof  of  the 
failure  of  a  railroad  company  to  give  the  stat- 
utory signals  for  a  crossing  accompanied  by  in- 
jury to  a  traveler  at  the  crossing  held  to  es- 
tablish a  prima  facie  case  of  liability. — Id. 

8348  (Mo.App.)  Evidence  held  to  show  that 
the  ^est  of  a  driver  of  a  vehicle  appronching 
a  railroad  crossing  looked  and  listened  for  an 
approaching  train.— Byars  v.  Wabash  R.  Co., 
141  S.  W.  926. 

Evidence  held  to  justify  a  finding  that  the 
guest  of  a  driver  of  a  vehicle  approaching  a 
railroad  crossing  was  not  guilty  of  contributory 
negligence. — Id. 

8  350  (Ky.)  That  a  railroad  crossing  was 
blocked  by  a  train  passing  on  the  farther  track 
did  not  show  that  decedent,  who  stepped  on 
the  near  track  in  front  of  a  fast  approaching 
passenger  train  and  was  killed,  was  negligent 
as  a  matter  of  law.— Chesapeake  &  O.  Ry.  Co. 
V.  Ward's  Adm'r,  141  S.  W.  72. 

8  350  (Ky.)  Defendant's  evidence  held  not  to 
overcome  plaintifTs  proof  of  a  custom  of  de- 
fendant's employes  to  give  signals  at  a  crosj- 
ins,  where  decedent  was  killed,  as  a  matter  of 
law. — Louisville  &  N.  R.  Co.  v.  Engleman's 
Adm'x,    141    S.   W.   374. 
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!  350  (Mo.App.)  Refusal  to  sustain  a  de- 
murrer to  the  evidence  in  an  action  for  the 
death  of  a  traveler  struck  by  a  train  at  a  cross- 
ing held  not  erroneous. — Bvars  t.  Wabash  B. 
Co.,  141  S.  W.  926. 

Whether  a  traveler  approaching  a  railroad 
crossing  should  stop  in  addition  to  looking  and 
listening  for  trains  is  for  the  jury. — Id. 

§351  (Kjr.)  An  instruction  authorizing  a  re- 
covery in  case  defendant,  its  servants  or  em- 
ployes in  charge  of  the  train  by  which  dece- 
dent was  killed,  failed  to  perform  any  duties 
set  out,  held  not  misleading  because  there  was 
no  evidence  to  show  negligence  on  the  part  of 
any  one  but  the  engineer.— Chesapeake  &  O. 
Ry.  Co.  v.  Ward's  Adm'r,  141  S.  W.  72. 

f  351  (Mo.App.)  In  an  action  for  the  death 
of  a  traveler  struck  by  a  train  at  a  crossing,  a 
requested  instruction  held  properly  refused  in 
view  of  the  evidence.— Byars  v.  Wabash  R.  Co., 
141  S.  W.  926. 

IG)  Injartes  to  Persons  ok  or  near  Traoka* 

I  355  (Tez.Civ.App.)  A  person  in  the  stock- 
yards of  a  railroad  company  to  deliver  stock 
for  shipment  is  an  invitee,  and  entitled  to  rea- 
sonable care  for  his  safety  and  premises  rea- 
sonably safe. — Barker  v.  St.  Louis  Southwest- 
ern Ry.  Co.  ot  Texas,  141  S.  W.  298. 

Where  a  railroad  company  provides  adequate 
approaches  to  its  stockyards,  the  relation  of 
invitee  of  one  to  ship  stock  cannot  be  extended 
to  other  parts  of  its  premises.— Id. 

1 356  (Ky.)  Railroad  company  held  required 

to  exercise  ordinary  care  to  prevent  injuring 
persons  using  its  tracks,  etc.,  after  the  public 
has  become  used  to  using  them.— Southern  Ry. 
Co.  in  Kentucky  v.  Sanders,  141  S.  W.  77. 

§358  (Ky.)  In  absence  of  statute,  railroad 
companies  operating  trains  at  places  where 
the  presence  of  persons  is  to  be  anticipated 
must  exercise  such  care  for  their  protection 
as  the  conditions  demand. — Southern  Ry.  Co. 
in  Kentucky  v.  Sanders,  141  S.  W.  77. 

Railroad  company  held  not  necessarily  bound 
to  anticipate  the  presence  of  licensees  on  its 
tracks  at  night — Id. 

I  358  (Tex.Civ.App.)  One  using  railroad  yards, 
according  to  the  custom  of  the  public  to  use 
them  as  a  way,  was  at  most  a  licensee,  and 
the  company  was .  not  liable  for  injuries  re- 
sulting merely  from  any  dangerous  condition  of 
the  yards.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Win- 
inger,  141  S.  W.  273. 

{358  (Tez.Civ.App.)  A  railroad  company  Aeld 
not  liable  for  an  injury  to  a  mere  licensee  re- 
ceived in  falling  oS  a  bridge. — Barker  ▼.  St. 
I»uis  Southwestern  Ry.  Co.  of  Texas,  141  S. 
W.  298. 

1360  (Mo.App.)  An  engineer  where  the  rail- 
road and  a  public  road  parallel  each  other 
must  not  allow  the  engine  to  emit  unnecessary 
noises  so  as  to  frighten  horses. — ^Wheeler  v. 
Wabash  R.  Co.,  141  S.  W.  472. 

The  sounding  by  an  engineer  of  the  whistle, 
instead  of  ringing  the  bell  in  giving  signals, 
required  by  Rev.  St.  1909,  {  3140,  on  approach- 
ing a  crossing,  held  actionable  negligence. — Id. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  traveler  caused  by  his  team  be- 
coming unmanageable  on  a  highway  parallel  to 
a  railroad  track,  evidence  held  not  to  show  ac- 
tionable negligence.— Id. 

g367  (Ky.)  The  lookout  which  should  be 
kept  for  the  protection  of  licensees  in  railroad 
yards  in  the  nighttime,  stated.- Southern  By. 
Co.  in  Kentucky  v.  Sanders,  141  S.  W.  77. 

8  360  (Ky.)  A  railroad  company  held  requir- 
ed to  give  warning  of  the  approach  of  trains 
at  points  in  populous  communities  where  the 
public  have  been  in  the  habit  of  using  its  right 


of  way  with  its  consent.- Southern  By.  Co.  in 
Kentucky  v.  Sanders,  141  S.  W.  77. 

f  372  (Tez.Civ.App.)  Negligence  in  the  speed 
of  the  freight  train  striking  a  licensee  in  rail- 
road yards  held  not  shown.— Ft  Worth  A  D.  C. 
By.  Co.  T.  Wininger,  141  S.  W.  273. 

1 372  (Tez.  Civ.  App.)  A  railroad  company 
held  goilty  of  negligence  in  miming  a  train  by 
a  station  at  from  35  to  60  miles  an  hour.— Mis- 
souri, K.  &  T.  By.  Co.  of  Tezas  v.  Mnske,  141 
S.  W.  565. 

{376  (Ky.)  A  ridlroad  company  need  only 
exercise  ordinary  care  to  protect  a  trespasser 
from  injury  after  his  presence  on  the  track  is 
actually  discovered.— Southern  Ry.  Co.  in  Ken- 
tucky V.  Sanders,  141  S.  W.  77. 

{ 378  (Tex.Civ.App.)  No  negligpnce  by  train 
employes,  contributing  to  the  injury  of  one 
struck  while  crossing  railroad  vards  with  her 
father,  held  shown.— Ft.  Worth  &  D.  C.  Ry. 
Co.  y.  Wininger,  141  S.  W.  273. 

§381  (Ky.)  It  was  incumbent  upon  a  licen- 
see using  railroad  yards  as  a  right  of  way 
to  exercise  reasonable  care  to  look  out  for  ap- 

groaching  trains  and  keep  out  of  the  way. — 
outhern  Ry.  Co.  in  Kentucky  t.  Sanders,  141 
S.  W,  77. 

A  licensee  in  railroad  yards  held  not  entitled 
to  recover  for  injuries  by  being  struck,  where 
he  went  on  the  track  after  being  warned  of 
the  engine's  approach.— Id. 

§381  (Mo.App.)  Travelers  on  coontry  high- 
ways running  parallel  to  railroad  tracks  held 
required  to  guard  acainst  risks  necessarily  pro- 
duced in  the  running  of  trains. — Wheeler  v. 
Wabash  R.  Co.,  141  S.  W.  472. 

§382  (B^.)  A  licensee  in  railroad  yards  in- 
jured by  reason  of  being  intoxicated  held  not 
entitled  to  recover  under  the  circumstances 
stated.— Southern  By.  Co.  v.  Kentucky  v.  San- 
ders, 141  S.  W.  77. 

I  383  (Mo.)  A  railroad  track  is  an  unequivo- 
cal sign  of  danger,  and  it  is  the  duty  of  a  per- 
son before  crossing  such  track  to  look  and 
listen.— Dyrc«  y.  Missouri  Pac.  Ry.  Co.,  l41  S. 
W.  861. 

§  386  (Tez.  Civ.  App.)  A  railroad  company 
cannot,  avoid  liability  for  death  of  a  pedestrian, 
struck  by  a  train  running  at  a  high  rate  of 
speed,  because  he  might  have  avoided  injury  by 
remaining,  where  he  was  when  he  discovered 
his  peril.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Muske,  141  S.  W.  565. 

i  389  (Tex.Ciy.App.)  Any  negligence  by  train 

employes  in  failing  to  look  out  for  plaintiff 
while  she  was  in  the  yards,  and  in  not  ringing 
the  bell,  held  not  the  proximate  cause  of  her 
injuries  by  being  struck  by  a  train. — Ft.  Worth 
&  D.  C.  Ry.  Go.  T.  Wininger,  141  8.  W.  273. 

{ 390  (Mo.)  In  the  absence  of  known  user 
of  the  tracks  by  pedestrians,  or  knowledge  on 
the  part  of  a  railroad  company's  servants  of 
plaintiff's  peril,  held,  that  there  could  be  no  re- 
covery against  the  railroad  company  on  the 
humanitarian  doctrine. — Dyrcx  v.  Missouri  Pac 
Ry.  Co.,  141  S.  W.  861. 

{397  (Tex.Civ.App.)  In  an  action  for 
death  of  a  pedestrian,  evidence  of  a  signal  that 
the  train  would  stop  held  admissible  on  the 
question  of  his  contributory  negligence.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  y.  Mnske,  141 
S.  W.  565. 

{ 398  (Mo.)  In  an  action  against  a  railroad 
company  for  injuries  received  while  upon  its 
tracks,  evidence  held  to  show  that  the  injury 
was  received  while  crossing  the  tracks  and  not 
while  walking  down  the  track. — Dyrca  t.  Mis- 
souri Pac.  Ry.  Co.,  141  8.  W.  861. 

Where  the  conditions  were  such  that  plain- 
tiff, who  was  struck  by  a  train  while  crossing 
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a  railroad  track,  mnat  have  Been  the  train  if 
he  had  looked,  plaintifrs  testimony  that  he  did 
not  see  the  train  will  be  treated  as  a  statement 
that  he  did  not  look. — Id. 

t  398  (Tex.Ciy.App.)  In  an  action  against  a 
railroad  company  for  injuries  to  a  child  evi- 
dence held  to  show  that  plaintiff's  father  knew 
that  the  train  was  moving  when  he  went  into 
the  yards.— Pt  Worth  &  D.  O.  Ry.  Co.  v.  Win- 
inger.  141  S.  W.  273. 

1398  (Tex.CiT.App.)  In  an  action  for  inju- 
ries received  while  on  the  property  of  a  rail- 
road company,  evidence  held  to  show  the  rela- 
tion of  licensee  existing. — Barker  v.  St  Louis 
Southwestern  Ry.  Co.  of  Texas,  141  S.  W.  298. 

i400  (Tex.  Civ.  App.)  In  an  action  for 
death  of  a  pedestrian,  stnick  by  a  train  which 
ran  by  a  station  at  high  speed,  evidence  held  to 
raise  an  issue  of  negligence  of  the  enginemen 
in  failing  to  keep  a  proper  lookout.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Muske,  141  S.  W. 
565. 

(D  Ftrea. 

{456  (E>.)  Defendant  railroad  company, 
having  failed  to  keep  its  right  of  way  clean, 
held  Sable  for  fire  conjmunicated  to  inflam- 
mable material  on  its  right  of  way  and  escap- 
ing therefrom,  though  defendant's  engines  had 
proper  spark  arresters. — Chesapeake  &  O.  Ry. 
Co.  ▼.  Hopkins,  141  S.  W.  45. 

t48l  (I^.)  In  an  action  for  setting  out  fire, 
evidence  of  other  fires  along  the  right  of  way 
set  by  passing  engines  held  admissible  to  rebut 
proof  that  defendant's  engines  had  the  most 
approved  spark  arresters. — Chesapeake  Sc  O. 
Ry.  Co.  V.  Hopkins,  141  S.  W.  46. 

$484  (Ky.)  Evidence  held  to  require  submis- 
sion to  the  jury  of  the  question  whether  a  fire 
that  burned  over  plaintiff's  land  was  set  by 
sparks  from  defendant's  engines. — Chesapeake 
&  O.  Ry.  Co.  T.  Hopkins,  141  S.  W.  45. 

RAPE. 

See  Criminal  Law.  fS  369,  433,  617,  683.  1169 ; 
Witnesses,  $  277. 

I.  OFFENSES   AND   BESPONSIBII.rrT 
THEREFOR. 

I  18  (Tex.Cr.App.)  Under  Pen.  Code  18^5. 
art.  75,  held,  that  a  woman  may  be  guilty  of 
rape.— Campbell  v.  State,  141  S.  W.  232. 

n.  PROSECUTION  Ain>  PUinSHMENT. 

(B)  Bvidenee. 

141  (Tex.Cr.App.)  Evidence  JuM  admissi- 
ble against  a  woman  accused  of  aiding  rape. — 
Campbell  v.  State,  141  S.  W.  232. 

J  43  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  rape,  evidence  as  to  pros- 
ecutrix's physical  condition  two  days  after  the 
alleged  .assault  held  admissible  as  res  gestte.— 
Grimes  v.  State,  141  S.  W.  261. 

{45  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault to  rape,  evidence  as  to  what  was  said  and 
done  in  the  afternoon  of  the  day  when  the  of- 
fense was  claimed  to  have  been  committed  in 
the  evening  held  admissible.— Grimes  T.  State, 
141  S.  W.  261, 

(O  Trial   aad   Revlevr. 

S  59  (Tex.Cr.App.)  An  instruction  on  accus- 
ed's liability  as  principal  held  properly  refus- 
ed in  view  of  an  instruction  given. — Campbell 
V.  State,  141  S.  W.  232. 


RATE. 

Of  speed,  see  Evidence,  §  492 ; 


Railroads,  g  372. 


REAL  ACTIONS. 

Quieting    Title; 


See  Ejectment;     Partition; 
Trespass  to  Try  Title. 

RECEIPTS. 

See  Carriers,  (  68. 


RECEIVERS. 

See  Assignments  for  Benefit  of  Creditors,  { 
250;   Insurance,  {  708. 

V.  AIXOWANOE    AND   PAYMENT    OF 
CI.AIMS. 

{  163  (Tex.)  A  holder  of  a  note  executed 
by  a  corporation  in  the  hands  of  a  receiver 
held  entitled  to  judgment  for  interest  to  the 
date  of  the  judgment,  if  the  corporation  is 
solvent;  while,  if  solvent,  interest  must  be  al- 
lowed only  to  the  date  of  the  receivership- 
proceedings. — Gaston  &  Ayres  v.  J.  L  Campbell 
Co.,  141  S.  W.  615. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  {{  665-687;  Trial,  {{  62-92. 

RECOGNIZANCES. 

See  BaiL 

RECONVENTION. 

See  Dismissal  and  Nonsuit,  {  42. 

RECORDS. 

See  Appeal  and  Error,  {{  499-701,  757,  894, 
997,  1071;  Courts,  S|  82,  116;  Criminal 
Law,  {§  430,  1081,  1087-1120;  Deeds,  {  8; 
Evidence,  g  159;  Executors  and  Adminis- 
trators, 8  427;  Judgment,  |  497;  Municipal 
Corporations,  I  402;  Vendor  and  Purchaser, 
{  243. 

REDEMPTION. 

See  Mortgages,  {{  591,  605. 
From  city  tax  sale,  see  Municipal  Corporations, 
{  581. 

REFERENCE. 

See  Appeal  and  Error,  {  802. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instraments;  Costs,  |  231; 
Insurance,  {  143;   Release,  {  24 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

{  16  (Ky.)  A  party  to  a  contract  reduced  to- 
writing  and  negligently  signed  held  not  entitled 
to  a  reformation  of  the  contract  by  excluding 
specified  provision.— Blake  ▼.  Black  Bear  Coal 
Co.,  141  S.  W.  403. 

(  19  (Ark.)  A  party  to  a  contract  held  not 
entitled  to  have  it  reformed  for  a  mistake  on 
his  part  only.— Frazier  v.  State  Bank  of  Deca- 
tur, 141  S.  W.  941. 

{  19  (Tex.Civ.App.)  Plaintiff  held  not  enti- 
tled to  a  decree  correcting  the  description  in 
a  deed,  where  the  mistake  was  single  to  him- 
self and  resulted  from  his  own  carelessness. — 
Cole  v.  KjeUberg,  141  S.  W.  120. 


REGISTRATION. 


See   Chattel  Mortgages, 
Law,  Si  423,  783,  815. 


{{  82,  89;    Criminal 
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REIMBURSEMENT. 

See  Husband  and  Wife,  S  141. 

REINSURANCE. 

See  Insurance,  {  699. 

RELEASE. 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
jl  r>27;  Compromise  and  Settlement;  Home- 
stead, i  133. 

I.  REQUISITES  AND   VAI.IBITT. 

$  13  (Tex.Civ.App.)  An  irrigation  canal  com- 
pany sued  for  failure  to  furnisn  sufficient  water 
held  not  entitled  to  rely  upon  a  release  of  liabil- 
ity contained  in  a  contract  for  service  for  the 
succeeding  season.— Lone  Star  Canal  Co.  v. 
Cannon,  141  S.  W.  799. 

S  16  (Tez.Ciy.Ap[>.)  A  release  of  all  claims 
for  damages  sustained  by  reason  of  personal 
injuries  held  not  avoided  because  the  parties 
were  mistaken  as  to  the  extent  of  the  injuries. 
—El  Paso  &  Southwestern  Co.  v.  Kramer,  141 
S.  W.  122. 

1 24  (Mo.App.)  A  husband  having  signed  a 
release  for  injuries  to  his  wife  as  a  party,  in- 
stead of  merely  as  a  witness  as  he  intended, 
held  entitled  to  have  the  instrument  reformed 
on  defendant's  pleading  it  as  a  defense  to  his 
action  for  loss  of  his  wife's  services,  etc — Tate 
V.  Wabash  R.  Co.,  141  S.  W.  459. 

RELEVANCY. 

See  Evidence.  Si  113-S8& 

REMAINDERS. 

See  Infants,  {  55;  Life  Estates;  Parties,  {  21. 

REMITTITUR. 

See  Appeal  and  Error,  (  1140. 

REMOVAL 

See  Insurance,  {§  378,  634. 

REMOVAL  OF  CAUSES. 

See  Quieting  Title,  |  7. 

III.   CITIZENSHIP  OR  ALIENAGE  OF 
PARTIES. 

(A)  Dlverae    Cltlsenslilp    or    Allenaace    la 
General. 

§26  (Tex.Civ.App.)  Where  neither  party  to 
a  suit  is  a  resident  of  the  state  where  it  is 
begun,  there  is  no  right  of  removal  to  the  fed- 
eral courts  on  the  ground  of  diversity  of  citi- 
zenship.- St.  liOuis  &  S.  P.  R.  Co.  v.  Matlock, 
141  S.  W.  1007. 

RENT. 

See  Landlord  and  Tenant,  S  94;  Trusts,  |  861. 

REOPENING  CASE. 

See  Criminal  Law,  $§  087,  llOS. 

REPAIRS. 

See  Landlord  and  Tenant,  !$  150-152. 

REPEAL 

See  Statutes,  i  162. 


REPLEVIN. 

See  Chattel  Mortgages,  |  174;  Jnstices  of  the 
Peace,  {  174. 

HI.   PROCEEDINGS  FOR  TAKING  AND 
REDELTVERT  OF  PROPERTY. 

S54  (Mo.App.)  Under  Rev.  St  1909,  |  7775, 
the  fact  that  a  constable  did  not  seize  property 
in  execution  of  a  replevin  writ  did  not  affect  the 
court's  jurisdiction  of  the  action.-^ibson  t. 
BnU,  141  S.  W.  23. 

rv.  PLEADING  AND  EVIDENCE. 

{70  (Mo.App.)  The  burden  is  on  plaintiff  to 
prove  that  defendant  had  possession  of  the 
property  at  the  institution  of  the  suit — Gibson 
v.  Ball,  141  S.  W.  23. 

REPLICATION. 

See  Pleading,  |  176. 

REPLY. 

See  Pleading,  S  176. 

REPORT. 

See  Municipal  Corporations,  |  29S. 

REPRESENTATION. 

See  Insurance,  $  291. 

REPUTATION. 

See  Witnesses,  ${  337-861. 

REQUESTS. 

For  instructions,   see   Criminal  Law,  ft  824- 
830;  Trial,  S§  256-261. 

RESCISSION. 

See  Cancellation  of  Instruments;    Vendor  and 
Purchaser,  gS  93,  108,  110,  342. 

RES  GEST/E. 

See  Evidence,  {S  119-127. 

RESIDENCE. 

See  Removal  of  Causes;   Venae,  K  21,  32. 

RES  JUDICATA. 

See  Appeal  and  Error,  |  1097;    Courts,  I  91; 
Judgment,  {J  540,  715-747,  949,  951. 

RESOLUTIONS. 

See  Municipal  Corporations,  {  105. 

RESTAURANTS. 

See  IntozicaUng  Liquors,  {§  260,  273. 

RESTRAINT  OF  TRADE. 

See  Monopolies,  {$  12,  26. 

RESULTING  TRUSTS. 

See  Tmsts,  §S  84,  89. 

RETURN. 

See  Process. 

REVENUE 

See  Taxation. 
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REVIEW. 

See  Appeal  and  Error;   Cerdoraii. 
BiU  of,  see  Judcment,  {  335. 

RIPARIAN  RIGHTS. . 

See  Navigable  Waters. 

RISKS. 

Assumption  of,  see  Master  and  Servant,  tl  206- 
226;    Railroads,  S  278. 

ROADS. 

See  Highways. 

RULES. 

See  Carriers,  «  96%,  106;  Master  and  Serv- 
ant, §  30;  Schools  and  School  Districts,  § 
20. 

RULES  OF  COURT. 

See  Appeal  and  Error.  §§  297,  528,  635,  733, 
742,  fSd,  760,  766,  771.  1078. 

RUNAWAYS. 

See  Railroads,  {  337. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  §i  101-297. 

SALES. 

See  Action,  {  27;  Assignments  for  Benefit  of 
Creditors,  §  250;  Attachment,  g  375;  Banks 
and  Banking,  |$  39,  80;  Bnildine  and  Ix)Bn 
Associations,  §  24;  Carriers,  §§  105,  271. 
355;  Colleges  and  Universities;  Contracts, 
If  113.  321,  346;  Corporations,  %%  4«2,  40:!; 
iJeposits  in  Court;  Evidence,  §§  318.  419; 
Execution,  8  312;  Executors  and  Adminis- 
trators. §5  3.S7,  380.  397;  Fraud.  §§  13.  iiS; 
Homestead,  §§  77,  11,");  Husband  and  Wife, 
S  273;  Intoxicating  liiquors;  Judicial  Sales; 
Lis  Pendens,  §  25;  Mortgages,  «8  333-372; 
Municipal  Corporations,  §  581;  Partnership, 
iS  485;  Principal  and  Agent,  §  103;  Taxation, 
i%  650,  (J89,  7t»8.  SOK,  S09;  Trusts,  §  84; 
Vendor  and  Purchaser. 

II.  CONSTRUCTION     OF     CONTRACT. 

$61  (Mo.App.)  A  contract  for  the  sale  of 
hoops  held  executory,  and  not  executed. — Pugs- 
ley  V.  Ozark  Cooperage  &  Lumber  Co.,  141  S. 
W*.  923. 

III.  MODIFICATION    OB   RESCISSION 

OF  CONTRACT. 

(A)    Br  Agreement  of  Parties. 

§  93  (Mo.App.)  The  purchaser  of  the  prop- 
erty of  an  insolvent  corporation  held  not  re- 
leased from  his  contract  by  the  actions  of  the 
assignee. — Williams  v.  Hodel,  141  S.  W.  14. 

rv.   FERFORBIANOE    OF    CONTRACT. 

(C)  Delivery  and  Acceptance  of  Gooda. 

$  177  (Mo.  App.)  Offer  and  acceptance  for 
the  sale  of  meruiandise  held  to  contemplate 
plaintiff's  shipment  of  a  designated  watch  in 
connection  with  certain  stock  food,  and,  not 
having  done  so,  defendant  was  entitled  to  re- 
fuse the  food,  without  subjecting  herself  to 
liability  for  breach  of  contract. — Wilbur  Stock 
Food  Co.  V.  r.ridges,  141  S.  W.  714. 


I  181  (Mo.App.)  In  an  action  for  the  price 
of  trees,  evidence  held  to  support  a  finding  of  a 
partial  failure  of  consideration.— Stark  Bros. 
Nurseries  &  Orchards  Co.  v.  Mayhew,  141  S. 
W.  433. 

VZ.  WARRANTIES. 

8  251  (Mo.App.)  The  seller's  lack  of  knowl- 
edge of  the  falsity  of  a  warranty  does  not  af- 
fect his  liability.— Chappell  v.  Boram,  141  S. 
W.  19. 

{262  (Mo.App.)  A  buyer  of  mules,  though 
having  selected  them,  was  entitled  to  exact  a 
warranty  from  the  seller  as  to  their  height- 
Oak  LAwn  Sugar  Co.  v.  Sparks  Bros.  Mule  Co., 
141  S.  W.  69a 

i  285  (Ky.)  A  buyer  of  a  furnace  held  estop- 
ped, by  his  acceptance  and  use  of  the  furnace 
without  complaint,  from  denying  liability  for 
the  price.— Weber  v.  Lape,  141  S.  W.  67. 

Vn.  REMEDIES  OF  SELLER. 

(B)  Actions  for  Price  or  Value. 

$  348  (Mo.App.)  A  buyer  retaining  the  ar- 
ticle purchased  may  plead  by  way  of  set-off  a 
partial  failure  of  consideration. — Stark  Bros. 
>furseries  &  Orchards  Co.  v.  Mayhew,  141  S. 
W.  433. 

§  357  (Tex.Civ.App.)  One  suing  on  an  order 
for  goods,  signed  by  one  as  president  of  a  vol- 
untary association,  held  to  have  the  burden  to 
prove  Individual  liability.— Southern  Badge  Co. 
V.  Smith,  141  S.  W.  185. 

§  364  (Mo.App.)  An  instruction  on  the  issue 
of  partial  failure  of  consideration  held  not  im- 
proper, though  containing  a  statement  that  the 
plaintiff  "warranted"  property  purchased. — 
Stark  Bros.  Nurseries  &,  Orchards  Co.  v.  May- 
hew, 141  S.  W.  433. 

(F)  ActlonM   for   Dnniaicea. 

§  382  (Mo.App.)  Before  the  seller  of  hoops 
imder  an  executory  contract  of  sale  can  re- 
cover for  the  buyer's  refusal  to  accept  the 
same,  he  must  prove  the  market  value  of  the 
goods  at  the  time  and  place  of  delivery. — Pugs- 
ley  V.  Ozark  Cooperage  &  Lumber  Co.,  141  S. 
W.  923. 

VIII.  REMEDIES  OF  BUYER. 

(C)  Actlono  for  Breaoh  of  Contract. 

§418  (Tex.Civ.App.)  Measure  of  damages 
for  breach  of  contract  of  sale  of  a  car  load  of 
oats  stated.— Brown  Grain  Co.  v.  Tuggle,  141 
S.  W.  821. 

rDI   Actions  and  Connterclalms  for  Breaeli 
of   Warranty. 

i  425  (Mo.App.)  Remedies  of  a  buyer  for 
a  breach  of  warranty  in  a  contract  of  sale 
stated.- Sanders  &  Adkins  v.  John  Q.  Mosbar- 
ger  &  Son,  141  S.  W.  720. 

$435  (Mo.App.)  An  answer,  setting  up  fail- 
ure of  consideration,  held  not  changed  by  an 
averment  that  plaintiff  "warranted"  the  prop- 
erty sold. — Stark  Bros  Nurseries  &  Orchards 
Co.  V.  Mayhew,  141  S.  W.  433. 

$441  (Mo.App.)  In  an  action  by  a  corpo- 
ration for  breach  of  warranty  as  to  the  height 
of  certain  mules  plaintiff  held  not  bound  by  evi- 
dence of  its  purchasing  agent  that  he  did  nut 
believe  that  the  mules  that  orrived  were  those 
selected. — Oak  Lawn  Sugar  Co.  v.  Sparks  Bros. 
Mule  Co.,  141  S.  W.  698. 

J 442  (Mo.App.)  In  an  action  for  breach 
of  warranty  as  to  certain  mules,  plaintiff's 
measure  of  damages  was  the  difference  be- 
tween the  price  paid  and  the  market  value  of 
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the  males  delivered  at  the  point  of  shipment 
—Oak  Liavn  Susar  Co.  v.  Sparks  Bros.  Mule 
Co.,  141  &  W.  698. 

8445  (Mo.  App.)  'Whether  defendant  war- 
ranted the  height  of  certain  mules  sold  plain- 
tiff, and  whether  there  was  a  breach  of  such 
warranty,  held  for  the  jury. — Oak  Lawn  Sucar 
Co.  T.  Sparks  Bros.  Mule  Co.,  141  &  W.  698. 

f446  (Mo.  App.)  In  an  action  for  breach 
of  warran^  in  the  sale  of  certain  mules,  de- 
fendant held  entitled  to  an  instruction  that, 
if  the  mules  were  of  the  height  plaintiff  in- 
tended to  buy  and  defendant  represented  he 
was  selling,  there  could  be  no  recovery. — Oak 
Lawn  Sugar  Co.  v.  Sparks  Bros.  Mule  Co.,  141 
S.  W.  698. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  mules,  the  court  erroneously  refused  to 
charge  that  if  plaintiff  bought  on  his  own  judg- 
ment, and  not  on  defendant's  representations, 
there  was  no  warranty. — Id. 

SATISFACTION. 

See  Accord  and  Satisfaction;  Account,  Action 
on;  Compromise  and  Settlement;  Mortgages, 
a  318,  591;   Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Universities;  (Courts,  {  231; 
Injunction,  (  78;    Jury,  I  90. 

n.  PUBUO    S0HOOI.S. 

(A)  Batabllabmeiit.  School  Ilianda  and 

Fnnda,  and  Rearnlatioa  in 

General. 

1 20  (Mo.)  Rules  of  boards  of  education 
made  under  authority  of  Rev.  St.  1899,  {  9704, 
must  not  be  inconsistent  with  the  requirements 
of  Const,  art.  11.  $  1,  but  may  make  proper 
regulations  which  operate  uniformly,  even 
though  they  temporarily  deprive  some  pupils  of 
school  facilities.— State  ei  rel.  Ranney  v. 
School  Dist.  of  City  of  Cape  Girardeau,  141  S. 
W.  640. 

(B)  Creation,  Alteration,  Bxlstenoe,  and 
DIasolntlon  of  Districts. 

(24  (Tei.Civ.App.)  Where  a  school  district 
has  been  organized  under  color  of  statutory 
authority,  its  corporate  existence  and  the 
rights  of  the  trustees  to  exercise  their  func- 
tions cannot  be  inquired  into  in  a  collateral 
proceeding  to  restrain  a  threatened  levy  and 
collection  of  taxes  upon  the  property  of  plain- 
tiffs.—Coffman  T.  Cforee  Independent  School 
Dist,  141  S.  W.  132. 

(P)  Claims  Avainst  District,  and  Actions. 

{114  (Kv.)  An  educational  division  of  a 
county  held  not  suable. — Mock  v.  Board  of  Edu- 
cation of  Nelson  County,  141  S.  W.  3& 

(O)  Teacliers. 

f  139  (Ey.)  A  contract  between  a  music 
teacher  and  a  school  held  terminated  by  the 
teacher's  resignation. — White  v.   Board  of  Re- 

fents  of  Normal  School,  Dist  No.  2,  141  S.  W. 
14. 

i  142  (Ky.)  Under  Act  March  24,  1908  (Ky. 
St  i  4426a  [Russell's  St  §J  5610al-5610b8]),  a 
county  board  of  education  held  a  proper  party 
defendant  to  a  suit  by  a  school  teacher  for 
unlawful  dismissal— Mock  v.  Board  of  Educa- 
tion of  Nelson  County,  141  S.  W.  38. 

A  school  teacher,  suin^  for  unlawful  dis- 
missal, held  properly  required  to  elect  whether 
she  would  proceed  against  the  county  board  of 
education  or  a  trustee. — Id. 

SEARCHES  AND  SEIZURES. 

See  Appeal  and  Error,  J{  1033,  1058. 


SECONDARY  EVIDENCE 

See  Evidence,  H  166-179. 

SEDUCTION. 

n.   CRIMIITAI.  BESFOirSIBIXJTT. 

1 29  (Mo.)  Under  Rev.  St  1889,  |  S486,  as 

amended  by  Laws  1897,  p.  106,  an  instruction 
that  a  jury  mi^ht  convict  if  they  believed  pros- 
ecutrix was  either  "seduced"  or  "debauched** 
under  promise  of  marriage,  was  erroneooa. — 
State  V.  Long,  141  S.  W.  1099. 

"Seduce"  and  "debauch"  defined  and  distin- 
guished.—Id. 

8  37  (Tex.Cr.App.)  An  indictment  held  insuf- 
ficient to  charge  seduction. — Latham  v.  State, 
141  S.  W.  953. 

(46  (Ark.)  An  instruction  on  corroborating 
evidence  iield  improperly  refused.— Rogers  t. 
State,  141  S.  W.  491. 

J  46  (Mo.)  Evidence  held  insufficient  to  cor- 
roborate prosecutrix,  in  a  prosecution  for  se- 
duction, under  Rev.  St  1909,  {  5235.— State  v. 
Long,  141  S.  W.  1099. 

^49  (Mo.)  In  a  prosecution  for  seduction, 
evidence  held  to  require  submission  of  the  case 
to  the  jury.— State  v.  Long,  141  S.  W.  1099. 

SEISIN. 

See  Covenants,  |  04. 

SELF-DEFENSE. 

See  Assault  and  Battery,  (  67;  Homicide,  H 
118-120,  189-194,  mo. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  f8  129-146. 

SEPARATION. 

See  Hnsband  and  Wife,  {  283. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Process. 

Of  indictment   or  information,   see    Criminal 

Law,  S  627. 
Of  venire,  see  Criminal  Law,  |  631. 

SERVICES. 

See  Contracts,  |  322;    Work  and  Labor, 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error.  |  91:  Dismissal  and 
Nonsuit,  §  42;  Malicious  Prosecution,  {  35; 
Sales,  8  34& 

n.  SUBJEOT-BIATTER. 

8  28  (Tex.Civ.App.)  A  cross-action  by  way 
of  counterclaim  held  to  have  arisen  out  of  the 
same  transaction  as  plaintiffs'  cause  of  action. 
— CunninRham  v.  M.  W.  &  B.  G.  Daves,  141 
S.  W.  808. 

8  33  (Tex.Civ.App.)  In  a  suit  for  damaxes 
for  the  unlawful  seixure  of  exempt  property 
under  legal  process,  plaintitrs  indebtedness  to 
defendant  cannot  be  offset  against  his  rifrht  to 
damages.- Pate  v.  Vardeman,  141  S.  W.  317. 

The  amount  paid  to  the  property  owner  by 
the    attaching   creditor,   after   sale    of   cotton 
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seized  on  second  attachment  levied  hj  the 
creditor,  held  only  available  as  an  offset  against 
the  recovery  for  the  wrongful  seizure  of  the 
cotton,  and  not  for  wrongful  seizure  of  other 
property.— Id. 

SETTING  ASIDE. 

See  Equity,  g  419;  Judgment,  |S  142-162,  427- 
447;  Judicial  Sales;  Taxation,  {§  689,  798, 
806,  809. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account,  Action 
on;  Compromise  and  Settlement;  Exceptions, 
BiU  of,  {}  39,  66;  Husband  and  Wife,  |  29; 
Insurance,  {  579;  Master  and  Servant,  )  86; 
Release;  Trusts,  {  327. 

SEWERS. 

See  Municipal  Corporations,  {  845;  Nnisance, 
$1  15,  30. 

SHERIFFS  AND  CONSTABLES. 

^ee  Arrest,  i  68;  Criminal  Law,  {  429;  Stat- 
ntes,  S  162;  Taxation,  §  549. 

SHIPPING. 

See  Appeal  and  Error,  {  173. 

SIDEWALKS. 

See  Mechanics'  Liens,  (  34 

SIGNALS. 

See  Railroads,  8  307. 

SIGNATURES. 

See  Appeal  and  Error,  §  511;  Franda,  Statute 
of,  §  115. 

{  I  (Ark.)  A  signature  consists  both  of  the 
act  of  writing  one's  name  and  of  intention 
thereby  to  finally  authenticate  the  instrument. — 
Lee  T.  Vaughan  Seed  Store,  141  S.  W.  496. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  TERMS. 

See  Conrts,  {  64. 

SPECIFICATIONS. 

See  Municipal  Corporations,  §S  339,  362. 

SPECIFIC  PERFORMANCE. 

I.  NATURE  AlTD  GROUNDS  OF  REM- 
EDY IN  GENERAI^ 

§  8  (Mo.App.)  A  party  to  a  contract  has  no 
absolute  rii;ht  to  specific  performance.— Mel- 
ville v.  Waring,  141  S.  W.  12. 

IV.  PROCEEDINGS  AND  REIiIEF. 

I  121  (Ky.)  Evideqce  of  defendant  in  spe- 
cific performance  to  avoid  the  contract  on  the 
ground  of  the  parties,  when  signing  it,  agree- 
ing they  should  not  be  bound  by  it,  but  should 
meet  later  and  draw  up  another  contract,  held 
not  to  come  up  to  the  requirement  that  it  must 
be  clear  and  convincing.— Monroe  v.  Bailey,  141 
S.  W.  412. 


(121  (Mo.App.)  Equity  will  not  decree  spe- 
cific performance  of  a  verbal  contract,  unless 
its  terms  are  established  by  clear  and  cogent 
evidence.— Melville  v.  Waring,  141  S.  W.  12. 

In  a  suit  for  specific  performance  of  an  oral 
contract  to  transfer  letters  patent  to  a  cor- 
poration, evidence  held  not  to  show  the  terms 
of  the  contract  with  such  certainty  as  to  au- 
thorize relief.— Id. 

SPEED. 

See  Carriers.  |  815;  Evidence,  f  492;  Rail- 
roads, ^  372. 

STATEMENT. 

See  Appeal  and  Error,  ;§  528,  663,  673,  614, 
627.  629,  662,  671,  742,  748,  837.  907,  1071; 
Criminal  Law,  gg  1095-1110,  1144;  Justices 
of  the  Peace,  |  96;    Witnesses,  ({  379-397. 

STATES. 

See  Nnisance,  |  82. 

STATIONS. 

See  RaUroads,  g  372. 

STATUTES. 

For  statutes  relating  to  particnlar  subjects,  see 

the  various  specific  topics. 
See  Frauds,  Statute  of;  Limitation  of  Actions. 

m.  SUBJECTS  AND  TITLES  OF  ACTS. 

g  117  (Tex.  Civ.  App.)  Acts  Slst  Leg.,  c. 
47,  held  unconstitutional  because  the  provisions 
thereof  embraced  in  section  1  were  not  in- 
cluded In  its  title.— Gulf,  T.  &  W.  Ry.  Co.  t. 
Lunn,  141  S.  W.  538. 

V.  REPEAX.,    SUSPENSION,    EXPIRA- 
TION. AND  REVIVAI.. 

Jl  162  (Ky.)  Ky.  St.  g  1729  (Russell's  St.  g 
2731),  adopted  in  1893,  held  to  repeal  so  much 
of  the  Special  Acts  of  1800  (Laws  1889-90,  c. 
1390)  as  provided  the  compensation  of  the 
sheriff  for  the  collection  of  a  tax  levied  to  cre- 
ate a  sinking  fund  to  pay  the  railroad  aid  debt 
of  Madisoti  county.— Madison  County  Fiscal 
Court  V.  McChord,  141  S.  W.  377. 


VZ.  CONSTRUCTION    AND    OPERA- 
TION. 

(A)  GemenUl  Rules  of  Camstrnotloii. 

g  184  (Tex.Civ.App.)  In  construing  an  am- 
biguous statute,  held,  that  the  law  on  the  sub- 
ject before  its  enactment  and  the  evil  sought 
to  be  remedied  should  be  ascertained,  if  pos- 
sible.— Pecos  &  N.  T.  Ry.  Co.  v.  Rosenbloom, 
141  S.  W.  175. 

g222  (Mo.)  That  the  policy  of  the  common 
law  is  different  from  that  of  a  statute  will  not 
operate  to  overturn  the  statute. — Ex  parte  Wel- 
bom,  141  S.  W.  31. 

g225  {Mo.)  A  new  law  should  be  construed 
in  the  light  of  previous  enactments,  and  any 
mischiefs  sought  to  l>e  remedied. — Leavell  t. 
Blades,  141  S.  W.  893. 

VH.  PLEADING  AND  EVIDENCE. 

g289  (Mo.)  The  omission  to  plead  and 
prove  the  statutes  of  a  sister  state  held  not 
supplied  by  certain  evidence. — Norman  v.  Penn- 
sylvania Fire  Ins.  Co.,  141  S.  W.  618;  Same  v. 
Cionnecticut  Fire  Ins.  Co.,  Id.  620. 
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STATUTES  CONSTRUED 


UNITED   STATES. 

CONSTITDTION. 

Art.  1,  I  8  751 

Art.  4,  i  1   395 

STATUTES  AT  LARGE. 

18.00.  Aug.  8,  ch.  728,  26 

.Stat.  313  (U.   S.   Comp. 

St.  ]9«1,  p.  3177) 751 

isr»s,  .Tuly  1.  ch.  541,  §  17, 

:U)  Stat  550  (U.  S.  Comp. 

.^t.  3901,  p.  3428) 825 

IJHR!,  June  29,  ch.  3591,  34 

Stat.   5U  (U.   S.   Comp. 

St.  Supp.  1909,  p.  1149)  155 
19fl7.  March  4,  ch.  2989,  34 

Stat.  1415  (U.  S.  Comp. 

St.  Suop.  1909,  p.  1170)  646 

REVISED  STATUTES. 

H  905,  906  (U.    S.    Comp. 

St.  1901,  p.  677) 243 

{  4102   (U.    S.    Comp.    St. 

1901,  p.  2837) 1147 

,     COMPILED  STATUTES 
1901. 

Pajre  077  243 

PaKe  2837  1147 

Page  3177  7.'>1 

Page  3428  825 

COMPILED  STATUTES 
SUPP.  1909. 

Page  1149  135 

Page  1170  646 


ARKANSAS. 

CONSTITUTION. 

Art.  3,  S  11 503 

KIRBY'S  DIGEST. 

i  937  et  seq 508 

S  11S8.  subseq.   2 492 

SS  17.32.   1733 489,  493 

U  1734-1738    489 

S  1739    493 

1  22.'?2   197 

I  2427   7.J5 

§  2679   1!)3 

§  2780  et  seq rm 

k  3224-3226    1167 

I  36.56    49«; 

IS  3G95,  3696   1107 

I  3901    505 

I  4C65    1167 

I  6008    939 

§  6228   1167 


KENTirOKT. 

CONSTITUTION. 
§  131    880 

CIVIL  CODE  OF  PRAC- 
TICE. 

55  9-11  850 

5  120  380 

S  :«4  371 

S  <>0«,  subsec.  2 56 

«  727  420 

§  737  371 

STATUTES  1909. 

!  11  (Russell's  St.  5  14).  .  850 
i  323  (Russell's  St.  §  2306)  386 
§  G56  (RusseU's  St  {  4379)    38 


§  950  (RnsseU's  St  {  2784) 

88,  49 

i  904  (Russell's  St.  g  2811)  380 
I  1407  (Russell's  St.  3822)  58 
I  1729     (Russell's     St     i 

27.S1)    377 

§  1740     (Russell's     St     8 

2708)   390 

g  1910     (Russell's     St     g 

2104)     416 

g  2132     (Russell's     St     g 

4CA7)  409 

g§  2471.     2472     (RusseU's 

St  SS  2.390,  2391 67 

g  2.-)57b    (Russell's    St    gg 

3637-3640)   372 

gg     2833,    2834    (Russell's 

St  g§  894.  897) 1190 

gg  4O70b-4O76k    (RusseU's 

St   gg   5970-5983) 306 

g  4426a   (Russeir's   St.   gg 

5610al-5610b8)   38 

g  4484     (RusseU's     St     g 

5762)  ..•.•**..•.......  386 

RUSSBI/L'S  STATUTES. 

f  14  (St  1909.  Sll) 850 

gg  894,  897  (St.  1909.  gg 

283.3,  2834) 1190 

2104  (St  1909.  g  1910). .  416 
2306  (St.  1909,  g  823)..  386 
g  2390.  2391  (St  1909, 

55   2471,   2472) 67 

2708  (St.  1909,  S  1740). .  300 
27:!1  (St.  1909,  81720)..  377 
27.84  (St.  1909,  g  950)  38,  49 
2Sn  (St  1909,  g  964)..  380 
ig  3(137-3040   (St.  1909,   { 

2.5.';7b)     372 

i  3822  (St.  1909,  §  1407). .  68 
i  4379  (St.  1900,  §  6.-.0). . .  38 
I  4(137  (St.  1909,  5  2132)..  409 
\i  5010nl-r.G10bS  (St.  1909, 

5    442<!n) 38 

57(!2  (St.  1909.  §  4484)..  386 
I    5070-.'59S5  (St.  1909,  gg 
4076b-407ek)  366 

LAWS. 
1889-90,  ch.  1390 377 

MISSOURI. 

CONSTITUTION. 

Art.  2,  g  21  6.38 

Art.  2,  I  28  1103 

Art.  6,  g  12  1111 

Art.  10,  g  22  879 

Art.  11,  §  1  640 

Art.  12,  g  4  , 1103 

Art  12,  g  7  643 

REWISED   STATUTES  1889. 

{  3486.    Amended  by  Laws 
1897,  p.  100 1099 

REVISED   STATUTES   1899. 

§  3853   5 

g  5664   592 

i  5765   nil 

i  5858.   subsec.   8 1111 

5$  5978.  -.979 701 

S§  6206,   6268 602 

S  7897   6 

§  '78.07.         Amended       by 

Laws  1903,  p.  208 6 

g  7900    6 

I  9764   6*0 

RE}VISED  STATUTES  1909. 
S§  152,    176 605 

II  188,    189. 423 


210   900 

ig  579,   583 1121 

970,    1007 665 

1804   614 

15C.0   640 

■jo-s;   583 

l'(i4.s'    719 

iiS  2HI!).    2244 729 

|g  22S(  1^2282    720 

i  2:JII1    618 

I  ^xin  719 

I  2r,l<!  729 

g  2.-.UL'  665 

g  2.V,:!  640 

g  2744  723 

$  29S4  729 

§  .'iHO 472.  926 

II  3.!S8,  3394 723 

f  3t>74  614 

I  40(5(1    873 

I  448.3    1136 

U  4740,    4747 1120 

gl  5026,  .T027.  .->050,  5(»7, 

.".107.   5170-5173 31 

«  -VJ:!.-;   1099 

I  •"4J.-,   475 

i  (:.•;■■:'.»   1147 

g  «a.-,4    898 

I  0:^.112    936 

g  0.384    31 

8  0937    936 

gg  731.8-7333    4m 

8  740C,    4.';7 

«  7412    691 

8  7413    5,  601 

81  74.- 1-74.-.3    720 

8  74S1,  7482,  7503 457 

I  777.-.    23 

8  8212    467 

8  8499    428 

81  !X>.-.l-9066    638 

8|  93.-4,    9355 445 

8  9412    907 

8  0925    484 

8i  10.102-10(104    430 

g  10,.3(jo  614 

I  10,440  590 

8  11,.337  893 

if  11,348  888 

8  11.3.-1    893 

f  11.415    888 

88  11..T08,   11,509. 650 

8  11,519  888,  1147 

LAWS. 

1897,  p.  106 1099 

190.3.  p.  208 6 

1903,  p.  254 650 

1905,  p.   112. 646 

lOm,  p.  102.  88  1.  2 425 

1909.  pp.  767,  870 879 

TENNESSEE. 

CONSTITUTION. 
Art.  1,  8  16    845 

SHANNON'S  CODE, 
g  6063  745 

CITY  CHARTERS. 

La  FoUette.  Laws  1897. 
ch.  161.  Amended  by 
Laws  1901,  ch.  460 745 

L&  FoUette.  gg  8.  13. 
Laws  1897,  ch.  161 743 

LAWS. 

1875,  ch.  4.     Amended  by 

I^ws  1889,  ch.   220 745 

1885,  ch.  60,  88  10,  11....  845 
1880,  ch.  220 745 


Digitized  by 


Google 


1286 


INDEX-DIGEST 


Street  BaUroada 


1S90,  ch.   24 745 

1887,  ch.    161.     Amended 

b.T  Laws  1901,  ch.  460. .  745 
1897,  ch.  161.  S§  8,  13...  745 

3901,  ch.  400 745 

1907,  ch.  436,  {g  15-18. . .  745 


TEXAS. 

CONSTITUTION  1866. 
Art.  7.  I  22   771 

CONSTITUTION  1876. 

Art.  1,  i  10  209 

Art.  1.  S  21$   244 

Art.  16,  f  37   1(^7 

CODB  OP  CRIMINAL 
PROCEDURE  1895. 

Art.  397    977 

Arts.  432,  439 200 

Arts.  441,  448,  404 225 

Art.  466    530 

Arts.  540,    541.    507,   568. 

653,  654 200 

Art.  698    225 

Art  723   104.  953 

Art.  723.        Amended     by 

Laws  1897,  ch.  21... 93,  953 

Arts.  733,    734 Ill 

Art.  774    243 

PENAL  CODE  1895. 

Arts.  46,    47. 973 

Art.  75    232 

Arts.  196,  197 793 

Arts.  359.   .361.     Amended 

by  I^ws  1907,  ch.  132. .  5.15 

Art.  537    107 

Arts.  780,  787 524 

REVISED   STATUTES  1879. 

Art.  1202    817 

Arts.  1293,  1379 355 


REVISED  STATUTES  1895. 

Art.  227    287 

Art.  941.  subsec.  8 945 

Art  997    311 

Art.  1018    319 

Art  1194    164 

Art.  1194,  subd.  5 140 

Art  1194,  subd.  14 544 

Art  1203    164 

Art.  1218    1002 

Arts.  1257,  1259 Ift4 

Art.  12T9    321 

Art.  1201    164 

Art  1293    355 

Art  1297    808 

Art  1331    1087 

Art  i;«3  795,  828 

Art.  1.S35   3.17 

Art  1375    321 

Arts.  1.181,  1382 355 

Art.  itiHl   533,  1084 

Art  1406    166 

Art  1414    355 

.4rt  1417    1040 

Arts.  1458.    ]4i>S 321 

Arts.  1540,    J'u,-> .525 

Arts.  2255.    22rM .533 

Art.  2302    842 

Art  232.1    153 

Art.  2978    290 

Art  .'m7    518 

Art.  320R    355 

Art  3.142    822 

Arts.  4205a,  4205b 1084 

Art.  4471.      Amended    by 

Laws  1899,  ch.  70 311 

Art.  5120    525 

Art.  5310    320 

SAYLBS'  ANNOTATED  CIV- 
IL STATUTES  1897.. 

Art.  186    189 

Arts.  69S.  702 1044 

Art  1265    189 

Art.  1298    1009 

Art  iai5    1072 

Art.  1670    1024 

Art.  2396    811 

Art.  2.545    363 


Art  29(58    152 

Art  2990    1072 

Art  45G0f  10.-.4 

Arts.  5232i,  5232J 805 

PASCHAL'S  DIGEST  OF 

LAWS. 
Art  4892    341 

CITY  CHARTERS. 

Paris,  a  6.  8.  36. 191.    Sp. 
Laws  1905,  ch.  6 244 

SPECIAL  LAWS. 
1905,  ch.  6,  IS  6,  8,  36,  191  244 

LAWS. 

ia57-58,  ch.  92,  f  12 355 

1897,  ch.  21 93,  9.-)3 

1899,  ch.    70 311 

1901,  ch.    2G 302 

1901,  ch.  20.  5  3 302 

1905.  ch.  10.1.  SS  4,  5 190 

190.5,  ch.    115 828 

190.5,  ch.  124.  ii  70,  161. .   110 

1905,  ch.    Ifa 175 

1907,  ch.    42. .141 

1007,  ch.  132 535,  947 

1907  (1st  Called  Sess.)  ch. 

7    100 

1907  (1st  Ex.  Sess.)  ch.  20, 

S    Od 700 

1909,  ch.  47 .5:!.S 

1909,  ch.    59 947 

1909  (Ist  Ex.  Sess.)  cb.  10, 

I  2.. 175 

1909  (1st  Ex.  Sess.)  ch.  .15  5;{<; 
1909  (1st  Ex.  Sess.)  ch.  36, 

i  8.     Amended  by  Laws 

1909  (2d  Called  Sess.)  ch. 

22.  §  1 541 

1900  (Ist    Ex.    Sess.)    ch. 

39.  §6 802,  807 

190f»  (Ist    Ex.    Sess.)    ch. 

39.  «  7 802 

1909  (1st    Ex.    Sess.)    ch. 

39,  I  14 807 

1909  (2d    Ex.     Sess.)    ch. 

22,   S   1 541 


STIPULATIONS. 

See  Appeal  and  Error,  {  1169, 

STOCK. 

See  Banks  and  Banking,  {J  39,  80;  Corpora- 
tions, fg  80-133,  377,  «D0. 

STOCKHOLDERS. 

See  Banks  and  Banking,  g  47. 

STOP,  LOOK,  AND  LISTEN. 

See  Railroads,  g  383. 

STREET  RAILROADS. 

See  Carriers,  g  333;    Evidence,  g  492;  Master 
and  Servant,  g  332. 

XI.  BEGTTI.ATION   AND   OFEBATIOIT. 

g8l  (Mo.App.)  Operatives  of  a  street  car 
are  bound  to  exercise  ordinary  care  to  pre- 
vent injury  to  persons  on  or  near  the  tracks  in 
a  public  street — St  Louis  Carbonating  &  Mfe. 
Co.  V.  United  Bya.  Co.  of  St  Louis,  141  S.  W. 
904. 

§  85  (Mo.App.)  A  motorman  was  bound  to 
first  ^ve  warning  of  impending  collision  with 
plaintiff  before  plaintiff's  right  to  recover  as  a 


mntter  of  law  could  be  denied  because  of 
plaintiff's  contributory  negligence.— St.  Louis 
Carbonating  &  Mfg.  Co.  v.  United  Rys.  Co.  of 
St  I^uis,  141  S.  W.  904. 

^93  (Tex.  Civ.  App.)  Liability  of  a  street 
railway  company  for  injury  to  persons  on  its 
track  determined.— San  Antonio  Traction  Co. 
V.  Young,  141  S.  W.  672. 

g  102  (Mo.App.)  Negligence  of  a  street  rail- 
way company  in  colliding  with  plaintiff's  buggy, 
and  not  the  concurring  negligence  of  a  man 
crossing  suddenly  in  front  of  the  buggy,  htld 
the  proximate  cause  of  the  collision.— St.  Louis 
Carbonating  &  Mfg.  Co.  v.  United  Rys.  Co.  of 
St.  Louis,  141  S.  W.  904. 

g  112  (Mo.)  Where  a  street  railway  alleged 
that  an  injury  was  occasioned  by  the  negligence 
of  plaintiff's  coachman,  the  burden  was  upon 
it  to  prove  that  the  coachman  was  plaintiff's 
servant— Moon  t.  St  Louis  Transit  Co.,  141 
S.  W.  870. 

g  1 17  (Tex.  Civ.  App.)  In  an  action  against 
a  street  railroad  company  for  death  of  a  child 
struck  by  a  car,  held,  under  the  evidence,  jury 
questions  whether  the  company  was  negligent 
or  the  child  was  i^ilty  of  contributory  negli- 

fence.— San   Antonio   Traction   Co.   v.   Young, 
41  S.  W.  572. 

g  1 17  (Mo.)  A  driver  htld  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in 
failing  to  stop  upon  seeing  the  approach  of  a 
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street  car.— Moon  t.  St.  Loaia  Transit  Co.,  141 
S.  W.  870. 

In  an  action  agnlDst  a  street  railway  where 
it  was  contended  that  a  driver,  whose  negli- 
gence contributed  to  the  injury,  was  plaintifTs 
servant,  held  that,  the  evidence  being  conflicting 
the  court  could  not  declare  as  a  matter  of  law 
that  the  driver  was  her  servant. — Id. 

{  1 17  (Mo.Ap]>.)  Driver  of  a  vehicle  held  not 
negligent  in  driving  on  street  car  tracks  to 
avoid  an  obstruction  in  the  carriage  way  of 
the  street— St.  Louis  Carbonating  &  Mfg.  Co. 
▼.  United  Rys.  Co.  of  St.  Louis,  141  S.  W.  904. 

SI  18  (Mo.App.)  Instruction,  in  an  action 
against  a  street  railway  company  for  personal 
injuries,  held  properly  refused.— Stiller  v.  Met- 
ropolitan St  By.  Co.,  141  S.  W.  483. 

STREETS. 

See  Municipal  Corporations.  H  339,  340,  352, 
408-470,  663-^71,  768-822. 

STRIKING  OUT. 

See  Criminal  Law,  {§  1095, 1102;  Trial,  |  92. 

SUBSCRIPTIONS. 

See  Corporations,  U  80,  82. 

SUIT. 


See  Action. 


SUNDAY. 


See  Commerce, 
Criminal  Law, 


8  4  (Tex.Cr.App.)  Running  of  poolrooms  on 

Sunday "  "  ~   ' 

805.  a 
W.  793. 


Sunday  held  labor,  and  prohibited  by  Pen.  Code 
1805.  arts.  196,  197.— Ex  parte  Axsom,  141  S. 


SUPERSEDEAS. 

See  Appeal  and  Error,  {  488. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  S  274. 

SUPPORT. 

See  Contracts,  H  22,  216,  229,  822. 

SUPREME  COURTS. 

See  Courts,  {{  100,  207,  231,  247. 

SURETYSHIP. 

-See  Principal  and  Sarety. 

SURGEONS. 

See  Physicians  and  Surgeonm, 

SURRENDER. 

See  Cancellation  of  Instramenta. 
Of  lease,   see   Landlord  and  Tenant,   |  109: 
Mines  and  Minerals,  |  66. 

SURVEYORS. 

See  Evidence,  i  83. 

SURVEYS. 

See  Public  Lands,   t  175. 

SWINDLING. 

See  False  Pretenses. 


TAXATION. 

41,  64,  72;  Counties,  |  190; 

1036;    Curtesy;    Highways, 

Intoxicating  Liquors. 


122;    Interest,  J  38,  . 

I  49;  Licenses;  Lis  Pendens,  f  25;  Manda- 
mus, I  97;'  Municipal  Corporations,  H  40^ 
518,  681,  978;  Statutes,  {  162;  Telegraphs 
and  Telephones,  (  10. 

I.  NATtTBE  ANB  EXTENT  OF  FOWEK 
nr   OEHERAIb 

I I  (Mo.App.)  A  tax  is  not  a  debt  founded 

on  contract,  but  is  an  impost  levied  by  govern- 
ment operating  in  invitum. — State  ex  reL 
George  v.  Dix,  141  S.  W.  445. 

XU.   I.IABII.rTT  OF  PERSONS  AND 
PROPEBTT. 

<A)  Private  Persons  aad  Property  ta  Oea- 
end. 

{98  (Mo.)  Under  Rev.  St  1909,  U  11,337, 
11,351,  a  note  held  by  a  resident  of  Missonri  in 
Alaska  field  not  taxable  in  MissonrL— LeaveU  t. 
Blades,  141  S.  W.  893. 


<B)  Corpo 


OBS  and  Corporate  Stoek 
and  PropertT. 

i  169  (Mo.)  Stock  held  by  a  resident  in  a 
foreign  corporation  whose  property  is  all  out- 
side the  state  is  not  such  property"  or  "per- 
sonal property"  as  is  taxable  under  Rev.  St 
1909,  K  11,348,  11,415,  11.519.— State  ex  teL 
Eoeln  T.  Lesser,  141  S.  W.  888. 

V.  I.EVT  AND  ASSESSMENT. 

(A)  LevT  and  Apportionment. 

i  29S  (Mo.)  There  can  be  no  lawful  assess- 
ment except  in  the  manner  prescribed  by  law. 
—State  ez  reL  Koeln  v.  Lesser,  141  S.  W.  8SS. 

VX.  XJEN  AND   FRIOBmr. 

{514  (Mo.)  The  state's  lien  for  taxes  was 
exhausted  and  satisfied  when  the  taxes  were 
paid  by  the  property  owner.— Mangold  T.  Ba- 
con, 141  S.  W.  660. 

VHZ.  COIXECTION     AND     ENFORCE- 
MENT AGAINST  PERSONS  OB 
PEBSONAIi  PROPEBTT. 

(A)  OoIIeetors    and    Proeeedinaca    for   Col- 
lection in  General. 

{ 544  (Mo.)  There  can  be  no  lawful  collec- 
tion of  a  tax  until  there  is  a  lawful  assessment 
—State  ez  reL  Koeln  y.  Lesser,  141  S.  W.  8S8. 

{549  (Ky.)  All  taxes  levied  by  the  fiscal 
court  without  reference  to  the  purpose,  con- 
stitute one  fund  for  the  estimation  of  the  sher- 
iff's commission  for  collecting  the  same. — Mad- 
ison County  Fiscal  Court  v.  McChord,  141  S. 
W.  377. 

{549  (Tex.av.App.)  Under  Sayles*  Ann. 
Civ.  St  1897,  art.  5232i,  a  county  collector  of 
taxes  and  a  county  clerk  held  enUtled  to  sepa- 
rate fees  on  assessment  of  several  tracts  own- 
ed by  one  taxpayer,  though  listed  in  one  rendi- 
tion.—Houston  Oil  Co.  of  Texas  v.  State,  HI 
S.  W.  805. 

Under  Sayles'  Ann.  Civ.  St  1897,  art  5232j, 
the  right  of  county  collectors  and  eounbr  clerks 
to  the  fees  prescribed  by  article  5232i  held  not 
to  depend  upon  their  having  been  called  upon 
by  the  commissioners'  court  to  perform  the 
services  for  which  compensation  is  claimed. 
—Id. 

IX.   BAUB  OF  X.AND  FOB  NONFAT- 
MENT   OF   TAX. 

{  650  (Mo.)  The  state's  lien  for  taxes,  dis- 
charged by  the  tax  being  marked  "Paid"  by  th(> 
tax   collector  after  settlement   with   the   ta.t- 
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payer,  cannot  be  foreclosed  in  order  to  obtain 
jadgment  for  the  costs  due  in  the  circuit  court 
in  proceedings  to  sell  the  land  for  nonpayment. 
—Mangold  v.  Bacon,  141  8.  W.  650. 

S689  (Mo.)  A  circuit  court  held  empowered 
to  set  aside  a  tax  sale  under  execution  u  a  suit 
brought  by  a  collector.— State  ex  rel.  Marrs  v. 
Wessell,  141  S.  W.  883. 

As  against  a  purchaser  from  the  state,  a  de- 
linqnent  real  estate  taxpayer  held  entitled  to 
vacation  of  a  sale  of  the  land  made  at  a  sacri- 
fice under  execution  in  a  suit  by  a  tax  collector. 
-Id. 

Proper  provisions  of  a  judgment  vacating  a 
tax  sale  on  account  of  service  of  process 
against  the  taxpayer  determined.— Id. 

XI.  TAX  TITLES. 
(O)  Aottona  to  Confirm  or  Trr  Title. 

§798  (Mo.)  A  sale  of  land  by  a  tax  col- 
lector after  the  taxes  had  been  paid  held  a 
fraud  upon  the  taxpayer,  authorizing  him  to 
have  the  sale  set  aside  in  equity  on  that 
ground.— Mangold  v.  Bacon,  141  S.  W.  650. 

A  tax  sale  held  subject  to  be  vacated  on  the 
sole  ground  of  grossly  inadequate  considera- 
tion.—Id. 

i  800  (Mo.)  Rev.  St.  1909.  SI  11,508,  11,- 
509,  and  Laws  1903,  p.  254,  held  not  to  make  a 
tender  of  the  amount  of  taxes  by  plaintiff 
seeking  to  recover  land  sold  for  taxes  essential 
in  order  to  recover  in  absence  of  a  showing 
that  defendant  paid  such  taxes. — Mangold  v. 
Bacon,  141  S.  W.  650. 

'  1 806  (Mo.)  A  purchaser  at  a  tax  sale 
void  for  fraud  of  a  tax  collector  in  selling  the 
land  after  the  taxes  were  paid  was  the  prop- 
er defendant  in  a  suit  to  set  it  aside;  the  tax 
collector  then  being  fonctos  officio.— Mangold 
V.  Bacon,  141  8.  W.  650. 

i  809  (Mo.)  Bill  held  to  allege  a  cause  of 
action  for  setting  aside  a  tax  deed  for  fraud 
in  making  a  sale  so  as  to  warrant  the  admis- 
sion of  evidence  thereunder.— Mangcdd  v.  Ba- 
con, 141  S.  W.  650. 

Xn.  FOBFXITTTRES  AND  FENAI.TIE8. 

$848  (Ky.)  Owner  of  a  patent  of  land  held 
not  to  have  forfeited  his  title  thereto,  under 
Ky.  St  §§  4076b-407ek  (Russell's  St.  |!«  5970- 
5983),  because  of  failure  to  list  all  of  his  Und. 
—Commonwealth  v.  Comett,  141  8.  W.  300. 

{  851  (lE^.)  In  a  proceeding  under  Ky.  8t.  Ji$ 
4076b-4076k  (RosseU's  St.  U  697O-0t)83),  to 
forfeit  land  for  faUure  to  list  for  taxation,  cer- 
tain evidence  held  competent. — Commonwealth 
V.  Comett,  141  S.  W.  866. 

In  a  proceeding  by  the  state  under  Ky.  St. 
II  4076b— 4076k  (Russell's  St.  §§  5970-5083), 
to  forfeit  land,  the  state  could  not  complain 
that  the  owner  did  not  establish  his  title  by 
competent  proof.— Id. 

TAXATION  OF  COSTS. 

See  Costs,  i  214. 

TEACHERS. 

See  Schools  and  School  Districts,  H  139,  142. 

TELEGRAPHS  AND  TELEPHONES. 

See  Constitutional  liaw,  {  298;  Eminent  Do- 
main, S  2. 

I.  ESTABLISHBCENT,  OONSTBUCTXON, 
AND  MAINTENANCE. 

J  4  (Tenn.)  To  give  a  contract  between  tele- 
phone companies  for  physical  connections  the 


effect  of  requiring  the  connection  to  continue 
at  the  will  of  the  connecting  company  held  to 
make  it  unconstitutional. — Hume  Telephone  Co. 
V.  People's  Telephone  &  Telegraph  Co.,  141  S. 

I  10  (Tei.Civ.App.)  Under  Sayles'  Ann.  Civ. 
St  1897,  art.  698,  a  provision  in  a  telephone 
company  8  franchise  requiring  payment  of 
money  for  permission  to  use  the  city  streets  as 
a  regulatory  measure  under  article  702,  held 
unenforceable  for  lack  of  consideration.— Peo- 
ple's Home  Telephone  Co.  v.  City  of  Gaines- 
ville, 141  S.  W,  1044. 

Where  a  franchise  to  construct  a  telephouo 
line  within  a  city  was  granted  to  plaintiff,  who 
was  E.'s  assignee,  and  not  to  E.,  plaintiff  was 
not  estopped  to  dispute  the  validity  of  a  pro- 
vision imposing  a  gross  earnings  tax  for  the 
right  to  use  the  streets.— Id. 

{  12  (Tenn.)  A  telephone  company  held  not 
bound  to  permit  another  company  to  make 
physical  connections  with  its  lines  and  switch- 
boards either  under  Acts  1885,  c.  66,  M  10,  11, 
or  at  common  law.— Home  Telephone  Co.  v. 
People's  Telephone  &  Telegraph  (Jo.,  141  S.  W. 
045. 

$  16  (Tenn.)  A  telephone  company  permit- 
ting another  company  to  make  physical  connec- 
tions with  its  lines  and  switchboards  could 
sever  such  connections,  notwithstanding  a  con- 
tract between  the  companies  giving  such  right 
for  an  indefinite  period.— Home  Telephone  Co. 
V.   People's  Telephone  &  Telegraph  Co.,  141 

A  joint  traffic  arrangement  between  two  tele- 
phone companies  giving  one  of  them  the  right 
of  physical  connection  with  the  other's  lines 
would  not  confer  such  right  upon  other  com- 
panies not  parties  to  the  contract — Id. 

IX.  RE01JI.ATION   AND    OPERATION. 

§  34  (Tenn.)  Acts  1885,  c.  66,  $g  10,  11,  pro- 
hibiting discriminations  by  telephone  companies 
in  furnishing  facilities,  etc,  held  not  unconstitu- 
tional.— Home  Telephone  C)o.  v.  People's  Tele- 
phone &  Telegraph  Co.,  141  S.  W.  84o. 

Acts  1885,  c.  66,  8  10,  held  aot  -to  violate 
Const  art  1,  f  16,  prohibiting  excessive  fines 
or  unusual  punishments. — ^Id. 

Acts  1885,  c.  66,  {{  10, 11,  held  merely  declar- 
atory of  the  common  law  for  the  purpose  of 
preventing  discriminations  by  telepnone  com- 
panies in  furnishing  facilities. — Id. 

{ 65  (Tex.Civ.App.)  Averments  in  an  action 
against  a  telegraph  company  for  damages  for 
delay  in  the  delivery  of  a  death  message  held 
to  sufficiently  notify  the  defendant  of  tlie  dose 
relationship  of  the  parties. — Western  Union 
Telegraph  Co.  v.  Samuels,  141  S.  W.  802. 

In  cases  of  near  relations,  such  as  father  or 
son,  etc.,  the  law  imputes  notice  to  a  telegraph 
company  of  tender  relations  though  not  ex- 
pressed in  the  message. — Id. 

1 75  (Tex.CivJLpp.)  Finding  in  an  action 
against  a  telegraph  company  for  damages  for  a 
delay  in  the  delivery  of  a  death  message  held 
not  to  support  a  judgment  for  plaintiff. — West- 
em  Union  Telegraph  Co.  v.  Samuels,  141  S.  W. 
802. 

TENANCY  IN  COMMON. 

See  Witnesses,  {  144. 

X.  CREATION  AND  EXISTENCE. 

{ 8  (Mo.App.)  Where  a  cotenant  mortgaged 
personal  property  and  tlie  mortgage  was  fore- 
closed, the  mortgage  was  invalid  only  as  to 
plaintiff's  interest,  and  the  foreclosure  operat- 
ed to  create  a  new  cotenancy  between  plaintiff 
and  the  purchaser.— Merrill  v.  Mason,  141  S. 
W.  454. 
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n.  MUTUAI.    BIGHTS,    DUTIES,    AMD 
'I.IABII<mES  OF  OOTBNANTS. 

i  15  (Mo.)  Title  by  adverse  possession  may 
be  acquired  by  one  tenant  in  common  against 
bis  cotenant;  but  the  evidence  of  tbe  adverse 
holding  must  be  clear,  pointed,  and  convincing. 
— Spence  v.  Spence,  141  S.  W.  898. 

{IS  (Tez.Civ.App.)  A  cotenant  in  possession 
held  to  nave  acquired  her  cotenant's  interest  by 
adverse  possession. — Yealock  v.  Yealock,  141  S. 
W.  842. 

S  27  (Mo.App.)  A  tenant  in  common  can  only 
be  held  liable  for  conversion  where  he  so  ap- 
propriates the  common  property  as  to  render 
its  future  use  by  his  cotenant  impossible. — 
MerriU  v.  Mason,  141  S.  W.  454. 

§38  (Mo.App.)  One  joint  owner  of  personal 
property  has  no  cause  of  action  severally  for 
conversion  against  his  joint  owner. — Merrill  v. 
Mason,  141  S.  W.  454. 

i  38  (Tez.Civ.App.)  One  tenant  in  common 
can  recover  against  a  cotenant  only  for  the  un- 
divided interest  he  shows  in  the  land. — Cain  y. 
Hopkins.  141  S.  W.  834. 

{38  (Tez.CiT.App.)  An  instruction  in  tres- 
pass to  tr^  title  that,  if  plaintiff  recognized  de- 
fendant's interest  in  the  land  and  was  nut  hold- 
iug  adversely  to  him,  he  was  entitled  to  recover, 
A<7<J  proper.— Yealock  v.  Yealock,  141  S.  W. 
842. 

In  trespass  to  try  title  between  tenants  in 
oommon,  an  instruction  on  plaintiCTs  claim  of 
title  by  limitation  held  not  misleading  to  the 
prejudice  of  defendant— Id. 

TENDER. 

See  Appeal  and  Error,  i  1073;  Carriers,  {  355; 
Interest,  i  50;  Judgment,  J  449;  Partition,  { 
109;    Taxation,  g  800. 

{ 26  (Mo.  Apn.)  In  an  action  for  money, 
where  the  defendant  tendered  a  certain  amount 
and  paid  it  into  conrt,  and  the  plaintiff  re- 
covered a  judgment  for  less  than  the  amount  <>' 
the  teeder,  defendant  cannot  recover  the  sur- 
plus.—ttaiiders  &  Adkins  T.  John  Q.  Mosbarger 
vS:   Son,  141  &  W.  720. 

Tbe  practice,  upon  a  deposit  of  a  tender  in 
court,  under  Rev.  St.  1909,  !J  2280-2282,  7451- 
7453,  stated.— Id. 

TERM. 

See  Courts,  §§  64,  89. 

Of  commissioners'  court,  see  Counties,  {  190. 

TERMS. 

Of  leBMB,  see  Landlord  and  Tenant,  {{  04-109. 


See  Iiarceny. 


THEFT. 
THREATS. 


■  III!  Ian  ■  ^* 

Soe  Conspiracy;    Deeds,  {  211;    Homicide,  {S 
158,  IW. 

i  5  (Tez.CrApp.)  An  indictment  for  intimi- 
dation held  not  defective  for  failure  to  set  out 
the  threatening  words  or  state  the  specific  acts 
of  violence.— Diggs  v.  State,  141  S.  W,  100. 

TICKETS. 

See  Carriers,  {  855. 

TIMBER. 

See  Trespass. 


TIME. 

See  Appeal  and  Error,  f§  387,  «81,  771,  77:i, 
837 ;  Carriers,  S$  ttO,  213 ;  Interest;  Vendut 
and  Purchaser,  {  78. 

TITLE. 

See  Adverse  Possession;  Corporations,  S  133; 
Property;  Quieting  Title;  Statutes,  |  117; 
Tazation,  {§  798-809 :  Trespass  to  Try  Title, 
tt  38,  47;  Vendor  and  Purchaser,  {§  239,  r)7. 

In  streets,  see  Municipal  Corporations,  {  663. 

TOOLS. 

See  Master  and  Servant,  |§  101-297. 

TORTS. 

See  Action,  |  27;  Assault  and  Battery,  H  3- 
:i9;  Death;  Fraud;  Malicious  Prosecution; 
Municipal  Corporations,  g{  7(J8-845;  Nenli- 
genoe ;  Nuisance;  Trespass ;  Trover  and  Con- 
version. 

TOWNS. 

See  Dedication,  f  35;  Highways.  {122;  Ma- 
nicipal  Corporations. 

TRADE-MARKS  AND  TRADE-NAMES. 

nr.  IHTBIITGEBCENT  AXTO  ITITFAIK 
COMPETITION. 

(C)  Actlona. 

{  93  (Mo.)  Evidence,  in  an  action  for  tbe  in- 
frinsement  of  a  trade-mark,  held  to  show  the 
infringement  as  alleged,  justifying  the  overrul- 
ing of  a  demurrer  to  plaintiff's  evidence. — Lam- 
pert  V.  Judge  &  Dolph  Drug  Co.,  141  S.  W. 
1095. 

{  98  (Ato.)  Punitive  damages  may  bn  allowed, 
in  an  action  for  the  infringement  of  g  trade- 
mark.— ^Lampert  ▼.  Judge  &  Dolph  Drug  Co., 
141  S.  W.  1095. 

Punitive  damages  heU  properly  awarded  for 
the  infringement  of  plaintiffs  trade-marlt. — Id. 

TRANSCRIPTS. 

See  Criminal  Law,  f{  1087,  1120 ;  Evidence,  f 
348. 

TRESPASS. 

See  Carriers,  {  282;  Homicide,  {  123;  RaQ- 
roads,  {  376. 

a.  ACTIONS. 

(O  BTldence. 

J  44  (Tex.Ctv.App.)  Plaintiff  in  suing  for  the 
cutting  of  timber  on  his  land  held  to  have  tbe 
burden  of  proving  his  ownership  of  the  land  and 
that  the  timber  was  bis  tlml>er.— Kirby  Lumber 
Co.  V.  Stewart.  141  S.  W.  295. 

(B)  Trial,  Jtfdvment.  and  Revieir. 

{  68  (Tez.Civ.App.)  In  an  action  for  trespass 
by  cutting  timber  on  land,  the  refusal  of  a 
requested  charge  held  not  erroneous  in  view  of 
the  evidence. — Kirby  Ltunber  Co.  t.  Stewart, 
141  S.  W.  295. 

TRESPASS  TO  TRY  TITLE 

See  Adverse  Possession,  §  114;  Dismissal  and 
Nonsuit,  §  42  ;  Ejectment ;  Evidence,  {  358 ; 
Homestead,  S  181 ;  Judgment.  Si  251.  447, 
715,  743;  Partition,  g  109;  Tenancy  in 
Common,  {  SS;  Trial,  gg  252,  260;  Vendor 
and  Purchaser,  §  238. 


Topics  &  section  (I)  NUMBERS  In  this  Index  A  Dec  *  Am.  Dig.  Key  No.  Series,  ft  Eeportar  Indazcs  acra* 


Digitized  by 


Google 


1280 


INDEX-DIGBST 


Trial 


n.  FBOOEESINGS. 

i  33  (Tei.Civ.App.)  An  answer  in  trespass  to 
try  title  held  not  a  cross-action  for  affirmative 
relief.— Crosby  v.  Di  I'alma,  141  S.  W.  321. 

§  38  (Tex.)  A  plaintiff  in  trespass  to  try  title 
held  to  have  the  burden  of  showing  title  to  the 
land  charged  to  be  in  possession  of  defendant. — 
Finberg  v.  Gilbert,  141  S.  W.  82. 

847  (Ky.)  In  trespass  to  try  title,  the  court 
held  required  to  render  judgment,  adjudging  ti- 
tle to  the  land,  without  determining  the  ques- 
tion of  the  interest  of  each  of  the  parties. — 
Lawson  v.  Hatfield,  141  S.  W.  36. 

i  50  (Tex.Ciy.App.)  An  attorney's  fee  held  to 
have  been  improperly  awarded  in  trespass  to 
try  title.— Cain  t.  Hopkins,  141  S.  W.  834. 

TRIAL 

See  Appeal  and  Error,  §§  216,  273,  292,  301, 
501,  o23,  688,  609,  701,  719,  729,  730,  742, 
837,  847,  854,  882,  968-979,  994-1011,  1031- 
1073,  1078,  1140;  Assault  and  Battery,  «§ 
67,  06;  Attachment,  §  379;  Bigamy,  g  1; 
Brokers,  §  88;  Garners,  ig  64,  106,  133,  230, 
347,  348,  383;  Continuance;  Costs:  Crim- 
inal Law,  §S  627-890,  1023,  1037-1202; 
Damages,  §|  210,  216 ;  Evidence,  §  207 ; 
False  Pretenses,  {  51;  Homicide,  |f  292- 
810,  336,  340,  341;  Husband  and  Wife,  { 
350;  Indictment  and  Information,  §  140 
Intoxicating  Liquors, 
205-256 ;  Jury 
150 ;  Larceny, 
123,  124;  Master 
332;  Municipal  Corporations,  Jg  671.  821, 
822,  845;  New  Trial;  Nuisance,  gji  49,  54; 
Physicians  and  Surgeons,  i  18;  itailroads, 
H  282,  350,  351,  400,  484;  Rape,  §  50;  Sales, 
ii§  364,  445,  446 ;  Seduction,  $f  L>9,  46,  49 ; 
Street  Railroads,  8S  117,  118;  Telegraphs 
and  Telephones,  I  75 ;  Tenancy  iu  Common, 
I  38:  Trespass,  |  68;  Vendor  and  Purchas- 
er, §f  245,  334 ;  Venne ;  Waters  and  Water 
Courses,   {   179. 

n.   DOCKETS.  I.IST8.  AND  OAI.EN- 
DARS. 

i  1 1  (Tenn.)  The  action  of  the  trial  court 
in  an  election  contest  in  transferring  the  case 
from  the  jury  docket  to  the  nonjury  docket, 
after  an  order  at  a  former  term  placing  it  upon 
the  jury  docket,  held  to  relate  only  to  a  matter 
of  practice,  and  to  be  within  the  discretion  of 
the  trial  court.— Taylor  v.  Carr,  141  S.  W.  745. 

m.   COURSE  ASH  CONDUCT   OF 
TRIAI.  nr   GENERAI.. 

{ 25  (Mo.  App.)  Where  defendant  had  the 
burden  of  proof,  held,  that  there  was  no  abuse 
of  discretion  in  directing  defendant  to  open 
and  close. — Sanders  &  Adkins  v.  John  Q.  Mos- 
barger  &  Son,  141  S.  W.  720. 

$25  (Tex.Civ.App.)  Under  District  Court 
rule  31  (67  S.  W.  xxiii)  and  Rev.  St.  1895.  art 
1297,  held,  error  to  refuse  to  permit  defendant 
to  open  and  close  the  case.— Cfnnningham  v.  M. 
W.  &  B.  G.  Daves,  141  S.  W.  808. 

IV.  RECEPTION   OF  EVIDENCE. 

(B)  Order  of  Proof,  Rebnttal,   and  Re- 
opening Case. 

162  (Tex.Civ.App.)  In  an  action  on  a  note, 
held  proper  to  permit  plaintiff  to  introduce  a 
former  judgment  in  rebuttal  of  evidence  of 
want  of  consideration.— Martin  v.  Taylor,  141 
S.  W.  1009. 

S  68  fTex.Civ.Apn.)  Under  Sayles'  Ann.  Civ. 
St.  1897,  art.  1298,  held  not  error  to  admit 
proper  evidence  for  plaintiff  after  defendant 
has  closed  bis  case,  unless  defendant  will  be 


prejudiced  thereby.— Martin  t.  Taylor,   141  S. 
W.  1000. 

(O)   Objections,  Hotlonn  to  Strike  Ont,  and 
Bxceptlons. 

1 76  (Mo.App.)  Objection  to  evidence  not  made 
until  after  answer  held  too  late. — Stiller  v. 
Metropolitan  St.  Ry.  Co.,  141  S.  W.  483. 

S92  (Mo.App.)  Refusal  to  grant  a  motion 
made  on  crosR-examination  to  strike  out  evi- 
dence given  without  objection  on  direct  exam- 
ination held  proper.— Carpenter  v.  Gruendler 
Macb.  Co.,  141  S.  W.  1147. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

i  120  (Tex.Civ.App.)  Argument  of  counsel 
held  ground  for  reversal  in  the  absence  of  evi- 
dence justifying  it.— Moss  v.  Slack,  141  S.  W. 
1063. 

VI.   TAKING  CASE  OR   QUESTION 
FROM  JURY. 

(A)  <tneationa  of  Iiavr  or  of  Faot  In  Gen- 
eral. 

§  139  (Mo.App.)  Where  the  evidence,  when 
considered  most  favorably  for  plaintiff,  and 
with  every  reasonable  inference  in  his  favor 
drawn  therefrom,  establishes  a  case,  or  when 
reasonable  minds  may  differ  as  to  the  effect  of 
the  evidence,  the  case  is  for  the  jury. — Hurst 
V.  Nineteen  Hundred  and  Nine  Mining  Co.,  141 
S.  W.  470. 

{  139  (Mo.App.)  That  plaintiff's  evidence  ea- 
tablished  a  prima  facie  case  that  defendant's 
evidence  in  support  of  its  affirmative  defense 
was  uncontradicted  did  not  authorize  the  direc- 
tion of  a  verdict  for  him.— Troll  v.  Protected 
Home  Circle,  141  S.  W.  916. 

i  139  (Tex.Civ.App.)  Where  the  evidence 
raises  a  substantial  issue  of  fact,  its  weight 
is  for  the  jury,  and  not  for  the  court.— Sun 
Antonio  Traction  Co.  v.  Young,  141  S.  W.  572. 

tl39  (Tex.Civ.App.)  Where  there  is  any 
such  legal  evidence  as  raises  an  issue  of  fact 
on  which  fair  men  may  differ,  the  issue  is  for 
the  jury.— Martin  v.  Taylor,  141  S.  W.  1009. 

S  139  (Tex.Giv.App.)  Whether  there  is  suffi- 
cient evidence  to  go  to  the  jury  is  a  question 
for  the  court,  but  whether  the  evidence  prepon- 
derates in  favor  of  one  party  or  the  other  is 
for  the  jury.— Friedrich  v.  Geisler,  141  S.  W. 
1079. 

f  140  (Ky.)  The  jury  may  believe  the  testi- 
mony of  one  of  the  parties  rather  than  that  of 
another.— White  v.  Board  of  Regents  of  Nor- 
mal School  Dist.  No.  2,  141  S.  W.  414. 

§  141  (Tex.Civ.App.)  In  an  action  by  an  In- 
jured brakeman,  held,  that  the  court  was  au- 
thorized to  charge  the  jury  as  a  matter  of  law 
that  the  engineer  was  bound  to  obey  signals.— 
St.  I^uis  &  S.  F.  R.  Co.  v.  Matiock,  141  S.  W. 
1067. 

i  142  (Mo.App.)  A  demurrer  to  the  evi- 
dence cannot  l>e  sustained  where  inferences  in 
favor  of  either  party  may  be  deduced. — Morgan 
V.  Oronogo  Circle  Mining  Co.,  141  S.  W.  fS5. 

i  142  (Mo.App.)  The  jury  may  draw  every 
reasonable  inference  which  the  evidence  sug- 
gests.—Walton  v.  I'hoenix  Ins.  Co.,  141  S.  W. 
1138. 

(B)  Demnrrer  to  Bvldence. 

{  156  (Mo.App.)  Where  a  defendant  de- 
murs to  the  evidence,  all  of  plaintiff's  evidence 
is  admitted  to  be  true,  together  with  all  fa- 
vorable inferences.— Morgan  v.  Oronogo  Circle 
Mining  Co.,  141  S.  W.  735. 

$  156  (Tex.Civ.App.)  A  demurrer  to  evidence 
admits  every  fact  and  conclusion  that  the  evi- 


For  eases  in  Dec.  Dig.  tt  Am.  Dig.  Key  No.  Series  *  Indexes  lee  same  toplo  and  section  (i)  NUMBER 


.  Digitized  by 


Google 


Trial 


141  SOUTHWESTERN  REPORTER 


1290 


dence  tends  to  proTe.— Hanna  y.  Atchison,  141 
S.  W.  190. 

VII.  mSTRUCTIONS  TO  JURY. 

(A)  PrOTlmee  of  Court  and  Jnry   In    Qen- 
eraj. 

I  191  (Mo.App.)  Aa  instruction  on  the 
measure  of  damages  vrhich  did  not  confine  the 
jury  to  the  auestion  of  damages,  but  comment- 
ed on  facts  in  evidence  and  singled  out  certain 
controverted  facts  as  proven,  held  properly  re- 
fused.—Carpenter  T.  Gruendler  Mach.  Co.,  141 
S.  W.  1147. 

I  t.9l  (Tez.Ciy.App.)  An  instruction  in  an 
action  for  a  railroad  employe's  death  by  being 
struck  by  a  switch  engine  held  not  erroneous, 
as  assuming  that  a  failure  by  the  employes  in 
charge  of  the  switch  engine  to  exercise  ordi- 
nary care  was  negligence  causing  his  death. — 
Pecos  &  N.  T.  By.  Co.  v.  Rosenbloom,  141  S. 
W.  176. 

{  191  (Tex.Ciy.App.)  Instructions  do  not  as- 
sume facts,  so  as  to  be  on  the  weight  of  evi- 
dence, where  they  submit  those  facts  as  issues 
to  the  jury.— Ft.  Worth  &  R.  O.  Ry.  Co.  y. 
Montgomery,  141  S.  W.  813. 

S  194  (Ark.)  An  instruction  held  objectiona- 
ble, as  on  the  weight  of  the  evidence. — L.  B. 
Price  Mercantile  Co.  v.  Cnilla,  141  S.  W.  194. 

{  194  (Tex.Civ.App.)  An  instruction  held  ob- 
jectionable as  on  the  weight  of  the  testimony. — 
Klrby  Lumber  Co.  y.  Stewart,  141  8.  W.  295. 

S  194  (Tex.Ciy.App.)  In  an  action  for  death 
of  a  pedestrian,  struck  by  a  train,  an  instruc- 
tion held  not  objectionable  as  being  upon  the 
weight  of  the  evidence. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  y.  Muskc,  141  S.  W.  SW5. 

§  194  (Tex.Civ.App.)  A  request  to  charge 
that  a  custom  to  accept  overdue  assessments 
from  members  in  good  health  did  not  waive  a 
subsequent  default  by  a  sick  member  held  prop- 
erly refused  as  on  the  weight  of  the  evidence. 
—Mutual  Life  Ins.  Ass'n  of  Texas,  No.  1,  y. 
Garvin,  141  S.  W.  797. 

i  194  (Tex.Civ.App.)  In  an  action  against  a 
railroad,  an  instruction  held  not  on  the  weight 
of  the  evidence. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Rogers,  141  S.  W.  1011. 

8  194  (Tex.Civ.App.)  A  diarge  in  an  action 
for  damages  from  obstruction  of  a  street  held 
not  objectionable  as  a  charge  upon  the  weight 
of  evidence.— American  Const.  Co.  v.  Caswell, 
141  S.  W.  1013. 

(B)   NeoesBitT  and   Snbject-Matter. 

f  203  (Mo.)  In  an  action  for  injuries  to 
a  servant,  the  master  held  entitled  to  an  in- 
struction embodying  a  theory  of  the  case  as 
shown  by  the  testimony  of  witnesses. — Root 
V.  Quincy,  O.  &  K.  C.  ft.  Co.,  141  S.  W.  610. 

{ 203  (Tez.Ciy.App.)  Defendant,  has  a  right 
to  have  his  theory  of  the  case  a£9rmatively 
presented  by  the  instructions.— Warren  y.  Eim- 
meU,   141   S.  W.  159. 

{203  (Tex.Civ.App.)  Refusal  to  give  a  re- 
quested charge  held  not  prejudicial  in  view  of 
the  charge  given.— Marshall  &  £!.  T.  Ry.  Co.  y. 
Waldrop,  141  S.  W.  315. 

$216  (Ky.)  Where  the  court  limited  plain- 
tiff's recovery  to  $30,000,  which  was  the  amount 
sued  for,  an  instruction  was  not  objectionable 
for  failure  to  state  that  the  jury  was  limited 
to  the  amount  claimed  in  the  petition. — ^Louis- 
ville &  N.  R.  C!o.  v.  Engleman's  Adm'z,  141  S. 
W.  374. 

§219  (Ky.)  An  objection  that  the  court  fail- 
ed to  define  the  word  "customary"  iia  an  in- 
struction  on   a   railroad's  failure   to  give  cus- 


tomary signals  held  unsustainable.— Lonlsyille 
&  N.  R.  Co.  V.  Engleman's  Adm'z,  141  S.  W. 
374.  - 

(C)  Form,  Requisites,  and  SnIlleleneT. 

{233  (Mo.App.)  An  Instruction  referrirg  the 
jury  to  the  pleading  for  the  acts  of  neg^gence 
held  properly  refused. — Wilks  v.  St.  Louis  &  & 
F.  R.  Co.,  141  S.  W.  910. 

{233  (Tex.CJv.App.)  A  charge  on  the  bur- 
den of  proof  held  required  to  confine  the  jury 
to  the  issues  and  the  evidence.— Southern 
Badge  Co.  v.  Smith,  141  8.  W.  185. 

{  234  (Tex.CivJ^pp.)  An  instruction  that  the 
burden  of  proof  was  on  plaintiff  to  establish 
"his  case"  b^  a  preponderance  of  the  evidence 
was  not  objectionable  for  failnre  to  clearly 
state  what  "his  case"  was.— Friedrich  y.  Geis- 
ler,  141  8.  W.  1079. 

(240  (Tex.Ciy.App.)  A  requested  charge 
held  properly  refused  as  argumentatiye.— Tez- 
HS  &  P.  Ry.  Co.  y.  Boyd,  141  8.  W.  1078. 

S  243  (Tex.Civ.App.)  InstmctionR,  in  an  ac- 
tion for  injuries  to  a  passenger  while  alighting 
from  a  train,  held  conflicting. — Renfro  y.  Texas 
Cent  Ry.  Co.,  141  S.  W.  820. 

S  244  (Tex.Ciy.App.)  It  is  improper  for  the 
court  in  charging  a  jury  to  single  ont  one  or 
more  facts  in  the  case,  and  place  them  before 
the  jury  too  prominently.— Xealock  y.  Yealock, 
141  8.  W.  842. 

(D)  Applicability    to    Pleadinsa    and    EByl- 
denoe. 

{251  (Mo.App.)  In  an  action  for  breach  of 
warranty,  the  court  erroneously  added  to  an 
instruction  requested  by  defendant  an  hypoth- 
esis, requiring  that  defendant  shipped  or  de- 
livered the  mules  in  question  to  a  railway 
company,  as  imposing  an  unwarranted  burden 
on  defendant. — Oak  I^wn  Sugar  Co.  y.  Sparka 
Bros.  Mule  Co..  141  S.  W.  694 

{  251  (Tez.Ciy.App.)  Tbe  right  of  one  to  re- 
cover commissions  for  procuring  purchasers 
Held  to  rest  on  an  express  contract  only,  so 
that  submission  to  the  jury  of  a  right  to  recov- 
er on  a  quantum  meruit  waa  error.— Jones  ▼. 
Holtzen,  141  8.  W.  121. 

1251  (Tex.Civ.App.)  In  an  action  against  a 
railway  company  for  breach  of  contract  to 
carry  a  dead  body,  an  instruction  on  plaintiff's 
duty  to  provide  an  attendant  held  properly  re- 
fused under  the  pleadings.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  y.  Linton,  141  8.  W.  129. 

{251  (Tex.Ciy.App.)  Instruction  on  adverse 
possession  held  properly  refused  as  inapplicable 
to  the  evidence.— Trueheart  v.  Graham,  141  S. 
W.  281. 

{251  (Tex.(}iy.App.)  A  charge  held  enone- 
otts  as  a  charge  on  issues  not  made  by  the 
pleadings.— Marshall  &  E.  T.  Ry.  Co.  v.  Wal- 
drop, 141  S.  W.  316. 

{251  (Tex.Ciy.App.)  An  instruction,  in  an 
action  to  recover  a  balance  alleged  to  have 
been  deposited  with  defendant  banker,  ktld 
erroneous.— Cunningham  y.  M.  W.  &  R.  O. 
Daves,  141  8.  W.  808. 

{ 251  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  passenger  while  alighting,  the  re- 
fusal to  give  a  charge  on  negUgence  Md  er- 
roneous in  view  of  the  theory  on  whidb  the 
case  was  tried.— Renfro  v.  Texas  Cent  Ry.  Co., 
141  S.  W.  820. 

{251  (Tez.Ciy.App.)  Instruction,  In  an  ac- 
tion for  depreciation  in  market  yalue  of  resi- 
dents' property  from  the  operation  of  a  cotton 
gin,  held  properly  refused  as  not  in  confornu^ 
to  the  issues.— Hunt  v.  Johnson.  141  S.  W. 
1060. 
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§252  (Ky.)  In  an  action  against  an  express 
company  for  negligent  carriage  of  a  dead  body, 
an  instruction  held  improper,  as  being  unsup- 
ported by  the  evidence. — Adams  Eixpress  Ck>.  t. 
Hibbard,  141  S.  W.  897. 

{252  (Mo.)  In  an  action  for  wrongful 
ejectment  from  a  train,  an  instruction  held  er- 
roneous and  misleading. — Tarrant  T.  St.  Louis, 
I.  M.  &  S.  By.  Co.,  141  S.  W.  600. 

{252  (Mo.)  An  instruction  which  contains  a 
supposition  of  fact  supported  by  congruous 
parts  of  the  testimony  of  several  witnesses  is 
not  objectionable  as  not  justified  by  the  evi- 
dence.—Root  V.  Quincy,  O.  &  K.  C.  R.  Co.,  141 
S.  W.  610. 

A  requested  instruction  in  an  action  for  in- 
juries to  a  servant  held  not  objectionable  for 
failing  to  expressly  submit  a  fact  to  the  jury. 
—Id. 

f  252  (Tez.CiT.App.)  In  an  action  against  a 
railway  company  for  breach  of  contract  to  car- 
ry a  dead  body,  an  instruction  on  plaintiff's 
duty  to  provide  an  attendant  held  properly  re- 
fused under  the  evidence.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Linton,  141  a  W.  129. 

{252  (Tex.Civ.App.)  In  an  action  for  libel,  a 
request  to  charge  that  plaintiff  was  only  re- 
quired to  establish  that  the  articles  were  sub- 
stantially true  held  properly  refused  as  inap- 
Slicable  to  the  evidence. — Galveston  Tribune  v. 
ohnson,  141   S.  W.  302. 

{252  (Tex.CiT.App.)  A  requested  charge  not 
correctly  presenting  the  law  is  properly  refus- 
ed—Marshall &  B.  T.  Ry.  Co.  ▼.  Waldrop,  141 
S.  W.  315. 

{252  (Tex.Civ.App.)  In  an  action  for  ejec- 
tion of  a  passenger,  a  request  to  charge  that 
plaintiff  could  not  recover  in  case  he  was  eject- 
ed because  of  a  failure  to  pay  fare  to  the  next 
station  held  properly  refused,  as  inapplicable 
to  the  evidence.— Gulf,  C.  &  S.  F.  Ry.  Co.  t. 
Green,  141  S.  W.  341. 

{252  (Tex.  CIt.  App.)  In  an  action  of 
trespass  to  try  title,  an  instruction  Md  erro- 
neous as  being  inapplicable  to  the  issues.— 
Hermann  v.  Thomas,  141  S.  W.  674. 

{252  (Tex.CiT~A.pp.)  In  an  action  for  dam- 
ages from  the  obstruction  of  a  street,  held 
that  a  charge  not  covering  points  as  to  which 
there  had  been  no  evidence  was  not  erroneous. 
—American  Const.  Co.  t.  Caswell,  141  S.  W. 
1013. 

{252  (Tex.C!iT.App.)  It  is  not  error  to  re- 
fuse to  give  a  charge  which  is  abstractly  cor- 
rect, where  there  is  no  evidence  upon  which  to 
predicate  such  charge. — ^American  Const.  Co. 
V.  Davis.  141  S.  W.  1019. 

{  253  (Mo.  App.)  An  instruction  held  prop- 
erly refused,  not  embracing  all  of  the  facts 
necessary  to  support  a  recovery. — Sanders  & 
Adkins  v.  John  Q.  Mosbarger  &,  Son,  141  S. 
W.  720. 

{253  (Mo.App.)  A  requested  instruction 
which  ignores  a  fact  supported  by  ample  evi- 
dence is  properly  refused. — ^Walton  t.  Phoenix 
Ins.  Co.,  141  8.  W.  1138. 

{ 253  (Mo.App.)  Refusal  of  an  instruction 
that  any  services  before  a  certain  time  were 
not  to  be  considered  held  proper,  where  the 
evidence  as  to  their  having  been  settled  for 
was  conflicting.— Renfrew  v.  Goodfellow,  141 
S.  W.  1153. 

§253  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  passenger  by  being  ejected  at  an  im- 
proper place,  a  certain  request  to  charge  held 
properly  refused.— Gulf,  C.  &  S.  F.  Ry.  Co.  t. 
Green,  141  S.   W.  341. 

{253  (Tex.  Civ.  App.)  In  an  action  on  an 
nccount,   where  defendant   pleaded   an   accord 


and  satisfaction,  and  plaintiff  pleaded  mutual 
mistake,  requests  by  plaintiff  which  ignored  the 
issue  of  mutual  mistaKe  wereprqperly  refused. 
—Olson  v.  Burton,  141  S.  W.  649.    . 

(B)  Reaaeata  or  Prarers. 

{  256  (Tex.Civ.App.)  On  the  issne  whether  a 
wife  had  abandoned  the  homestead,  a  charge 
held  sufBcient  under  the  evidence  in  the  ab- 
sence of  a  requested  charge  submitting  another 
issue.— Herman  v.  Smith,  141  S.  W.  1087. 

{ 260    An    instruction    fully    covered    by    in- 
structions given  held  properly  refused. 
—(Ark.)  Boshears  v.  Johnson,  141  S.  W.  763 ; 
(Mo.    App.)    Sanders   &  Adkins   v.   John    O. 
Mosbarger  &  Son,  141  S.  W.  720;    Wilks 
T.  St.  Louis  &  S.  F.  B.  Co.,  Id.  910 ;   Ren- 
frew V.  Goodfellow,  Id.  1153; 
(Tex.  Civ.  App.)  St.  Louis  &  S.  F.  R.  Co.  t. 
Matlock,  141  S.  W.  1067. 

{260  (Tex.Civ.App.)  A  charge  given  in  an 
action  for  a  railroad  employe's  death  by  being 
struck  by  a  switch  ennne  held  to  sufficiently 
cover  the  issues  raised  by  a  special  charge 
requested  as  to  defendant's  liability  in  case  de- 
ceaent'speril  was  not  discovered. — Pecos  &  N. 
T.  Ry.  C!o.  V,  Rosenbloom,  141  S.  W.  175. 

{  260  (Tex.CiT.App.)  In  trespass  to  try  title, 
defendant  held  not  prejudiced  by  the  refusal  of 
a  request  to  charge  on  plaintiff's  recognition  of 
defendant's  rights  in  the  land.— Yealock  t.  Yea- 
lock,  141  S.  W.  842. 

{260  (Tex.CiT.App.)  An  instruction  given 
held  to  sufficiently  present  the  defense  of  con- 
tributory negligence  urged,  and  to  authorize 
the  refusal  of  an  instruction  requested.— Tex- 
as &  P.  Ry.  Co.  V.  Boyd,  141  S.  W.  1076. 

§261  (Tex.CiT.App.)  A  requested  charge,  in 
an  action  for  damage  to  land  by  overflow  from 
a  dam,  held  sufficient  to  suggest  to  the  court 
the  necessity  of  a  charge  on  proximate  cause. 
—Warren  t.  Kimmell,  141  S.  W.  159. 

{  26 1  (Tex.CiT.App.)  A  requested  charge  em- 
bodying more  than  one  proposition,  in  part  cor- 
rect and  in  part  incorrect,  is  properly  refused. 
—Souther  t.  Hunt,  141  S.  W.  359. 

(O)  Oonstraetlon  aad  Operation. 

{ 295  (Tex.Civ.App.)  Verbal  inaccuracies  in 
a  charge  held  immaterial,  where  the  charge  as 
a  whole  fully  presents  the  case  to  the  jary. — 
Valley  Mills  Cotton  Oil  Co.  t.  Brown,  141  S. 
W.  lOOL 

{ 295  (Tex.CiTJlpp.)  A  general  instmction 
correctly  defining  negligence  was  not  objection- 
able, where  the  question  of  negligence  was  spe- 
cifically applied  to  the  facts  by  the  charge  as  a 
whole.— Friedrich  t.  Geisler,  141  S.  W.  1079. 

{296  (Ark.)  In  an  action  for  malicioos 
prosecution,  the  error  in  refusing  a  charge  held 
not  prejudicial,  in  view  of  the  instructions  giv- 
en.—L.  li.  Price  Mercantile  Co.  t.  Cuilla,  141 
8.  W.  194. 

§296  (Mo.App.)  An  instruction,  Ticious.  or 
Taguely  worded,  is  not  cured  by  others  glTen, 
except  in  very  plain  cases,  free  from  doubt. — 
Wilks  T.  St.  LouU  &  S.  F.  B.  Co.,  141  S.  W. 
910. 

An  instruction  for  plaintiff,  erroneous  in 
omitting  a  fact  required  to  be  found  that  he 
may  recover,  held  not  cured  by  a  proper  in- 
struction for  defendant  including  tliat  fact— Id. 

{296  (Tex.  Civ.  App.)  In  Tiew  of  the 
charge  as  a  whole,  held,  that  an  instruction 
could  not  have  misled  the  jury  as  to  the  bur- 
den of  proof.— Olson  v.  Burton,  141  S.  W.  54U. 

{ 296  (Tex.Civ.App.)  In  an  *action  against 
connecting  live  stock  carriers  for  injury  to  a 
shipment,  instructions  on  the  measure  of  dam- 
ages held  not  erroneous. — Galveston,  H.  &  S. 
A.  Ry.  Co.  v.  Saunders,  141  S.  W.  829. 
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§  296  (Tex.Civ.App.)  In  an  action  by  an  In- 
jured servant  a  charge  held  not  erroneous  when 
voDstraed  with  the  entire  charge.— St.  Louis  & 
S.  F.  r:  Co.  v.  Matlock.  141  S.  W.  10C7. 

Vm.   CUSTODT,   OONDTJCT,   AND  DE- 
LIBERATIONS OF  JXTHT. 

{312  (Tex.Civ.App.)  Action  of  court  in  oral- 
ly instructing  the  jury  after  submission  of  the 
cause  held  not  reversible  error.— Hunt  v.  John- 
son. 141  S.  W.  1060. 

1 315  (Tex.OiT.App.)  QuoUent  method  of  ob- 
taining part  of  a  verdict  for  damages,  held  to 
render  the  verdict  illegal. — AVhisenant  V. 
Scbawe,  141  S.  W.  146. 

IX.  VERDICT. 

(A)   GenerMl  Verdlet. 

§329  (Tex.Civ.App.)  A  verdict  heUd  Insuffi- 
ciently responsive  to  issues  of  reconvention  for 
wrongful  attachment— Knox  City  Milling  Co. 
T.  Farmers'  State  Bank  of  Knox  City,  141  S. 
W.  134. 

i  330  (Mo.App.)  Where  three  causes  of  action 
'Which  might  have  been  joined  in  different 
counts  vrere  erroneously  joined  in  the  same 
count,  and  were  all  supported  by  evidence,  the 
verdict  was  not  objectionable  because  it  could 
not  be  told  on  which  it  was  based.— Finnell  v. 
Metropolitan  St.  Ry.  Co.,  141  S.  W.  451. 

§  343  (Tex.C»v.App.)  The  effect  of  generaf 
verdict  in  an  action  involving  the  title  and  pos- 
session of  land  declared.— Burks  v.  Burks,  141 
S.   W.  337. 

I  345  (Mo._App.)_  If  the  verdict  is  for  more 
than  authorized,  in  view  of  an  admission  of 
counsel  in  argument,  the  attention  of  the  trial 
court  should  be  promptly  called  to  it.  that  the 
verdict  may  be  made  to  correspond  to  the  ad- 
mission.—Renfrew  T.  Goodfellow,  141  S.  W. 
1153. 

X.  TRIAL  BY  COURT. 

(A)  HeartnK  and  Uetermtnatiun  of  Cause. 

i  374  (Mo.)  Findings  of  the  jury  made  in 
equity  cases  are  merely  advisor.v.  and  may  be 
disregarded  by  the  chancellor.— Troll  v.  Spen- 
cer, 141  S.  W.  855. 

{ 383  (Mo.)  A  demurrer  to  the  evidence  is 
improperly  used  in  chancery  practice,  and 
amounts  to  no  more  than  a  finding  of  facts 
that  the  plaintiff  has  not  established  his  case. 
—Troll  v.  Spencer,  141  S.  W.  855. 

§386  (Mo.)  Instructions  are  unnecessary 
and  out  of  place  in  equity  cases. — ^Troll  t.  Spen- 
cer, 141  S.  W.  855. 

<B)  FlndlnK*  ot  Fact  and  Conclnatons 
of  Ijnxr. 

$388  (Tex.Civ.App.)  The  failure  to  file  con- 
clusions of  law  and  facts  ordinarily  presents 
grounds  for  reversal.— Wood  v.  Smith,  141  S. 
W.  795. 

Refusal  to  file  conclusions  of  law  and  facts 
as  provided  by  Rev.  St.  1895,  art.  1333,  held 
ground  for  reversal  In  view  of  omissions  in 
the  statement  of  facts  prepared  by  the  court 
— Id. 

i  388  (Tex.Civ.App.)  The  failure  of  the  court 
to  file  written  conclusions  of  law  and  fact  held 
under  Rev.  St.  1895,  art  1333,  reversible  er- 
ror.—Eaton  v.  Klein,  141  S.  W.  828. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Error,  §  173;  Banks  and 
Banking,  g  130:  Evidence,  §  158;  Limita- 
tion of  Actions,  ii  55,  197 ;  Tenancy  in  Com- 
mon, {  27. 


n.   ACTIONS. 

(B)  JnrUdfctlon,  Partt«a,  Preltmlaarr 
Praceedlnsii,  and  Pleading. 

§  32  (Mo.App.)  A  petition,  failing  to  state 
that  plaintiff  was  the  owner  and  entitled  to  the 
possession  of  property  at  the  time  of  the  al- 
leged conversion,  held  demurrable.— Merrill  r. 
Ittason,  141  S.  W.  454. 

{ 32  (Tex.Civ.Api;.)  A  petition  in  an  action 
for  the  wrongful  seizure  of  household  and  kitch- 
en furniture  held  to  sufficiently  de8cril)e  the  ar- 
ticles taken.— Souther  v.  Hunt,  141  S.  W.  359. 

A  petition  in  an  action  for  the  wrongful 
seizure  of  goods,  held  not  defective  for  not  set- 
ting forth  with  sufficient  particularity  the  in- 
sulting language  of  defendant  and  his  agent 
at  tlie  time  of  the  seizure.— Id. 

(C)  Evidence. 

I  39  (Tex.Civ.App.)  In  an  action  for  wrong- 
ful seizure  of  secondhand  furniture,  held  com- 
petent for  plaintiff  to  prove  that  the  goods  were 
valuable  to  him.— Souther  v.  Hunt,  141  S.  W. 
350. 

§40  (Mo.App.)  In  an  action  for  a  conver- 
sion of  the  machinery  of  a  steamboat,  evidence 
held  to  identify  the  steamboat  from  whic-h  the 
machinery  was  taken  as  one  sold  to  the  plain- 
tiff by  a  third  person. — Carpenter  y.  Uruendler 
Mach.  Co.,  141  S.  W.  1147. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 


See  Banks  and  Banking,  i§  47,  80,  130; 

nopolies,  {§  12,  2U. 


Mo- 


I.  CREATION,  EXISTENCE,  AND   VA- 
LIDITY. 
(A)  Express    Traata. 

I  13  (Tcx".Civ.App.)  An  agreement  to  pay 
one-half  of  a  mortgage  note  for  the  purchase 
money  borrowed  to  pay  for  land  is  a  valuable 
consideration,  which  will  support  an  agreement 
by  the  maker  of  the  note  to  hold  half  the  land 
in  trust  for  the  promisor. — Watkins  v.  Wat- 
kins,  141  S.  W.  1047. 

§§  17,  18  (Tex.Civ.App.)  An  agreement  need 
not  be  in  writing,  in  order  to  create  an  ex- 
press trust  in  land. — Watkins  v.  Watkins,  141 
S.  W.  1047. 

S  30*/2  (Ky.)  In  an  action  against  an  execu- 
tor. Acta  that  the  acta  of  his  testator  had  not 
constituted  testator  a  trustee  of  certain  bonds 
in  his  possession  for  the  benefit  of  the  plaintiff. 
—Dick  V.  Harria'  Kx'r,  141  S.  W.  66. 

t30*/2  (Ky.)  Though  the  married  woman's 
act  was  not  in  force  when  a  husband  took  pos- 
session of  money  belonging  to  his  wife,  his 
subsequent  promise  to  repay  it  created  a  trust 
in  her  favor,  entitling  her  to  recover  that  sum 
from  his  estate.— Gilliam  v.  Gilliam,  141  S.  W. 
370. 

§35  (Tex.CiT.App.)  An  agreement  that  land 
shall  be  taken  in  the  name  of  a  purchaser  for 
the  benefit  of  both  parties  to  the  agreement  is. 
where  based  on  sufficient  consideration  and 
made  before  the  purchase,  sufficient  to  create 
an  express  trust.— Watkins  v.  Watkins,  14l  S. 
W.  1047. 

§  44  (Ky.)  Establishment  of  a  trust  by  parol 
held  to  require  a  high  degree  of  proof. — Dick 
v.  Harris' Ex'r,  141  S.  W.  66. 

(B)  Reanltlnv  Tmata. 

§  84  (Ky.)  Where  a  person  purchasing 
property  for  another  takes  title  in  his  own 
name,  a  trust  is  created  between  the  parties. 
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but  not  as  to  a  third  person,  acqiiirini;  a  Hen 
without  notice  of  the  trust.— Straeffer  v.  Rod- 
man, 141  S.  W.  742. 

{89  (Tex.  Ciy.  App.)  Evidence  held  to 
warrant  a  finding  that  the  purchase  price  of 
certain  land  bad  been  paid  by  defendant  and 
the  title  conveyed  to  plaintiff,  entitling  defend- 
ant to  a  decree  establishing  his  ownership. — 
Keller  v.  Keller,  141  S.  W.  581. 

The  rule  that  more  than  one  witness  is  re- 

?iuired  to  show  that  a  deed,  absolute  on  its 
ace,  was  intended  as  a  trust,  applies  only 
where  the  trust  is  being  proved  by  declarations 
of  a  deceased  trustee,  or  the  trustee  is  testi- 
fying to  the   trust  in  his  own  interest.— Id. 

(C)  ConatraetlTe  Trusts. 

193  (Tex.Civ.App.)  Certain  land  in  contro- 
versy held  to  belong  to  plaintiff  and  not  to  a 
Judgment  debtor  to  whom  it  had  been  conveyed 
by  mistake,  and  was  not  subject  to  execution 
against  such  debtor.— Smith  v.  Richardson,  141 
S.  W.  1059,  1060. 

n.  CONSTRUOTXON    AND    OPERA- 
TION. 

<B)  Bstate  or  Interest  of  Trnatee  and  ol 
Cestat  <(ae  Trnet. 

S  134  (Tex.  Civ.  App.)  Homestead  rights 
cannot  be  created  in  real  estate  in  favor  of  a 
trustee  as  against  the  cestui  que  trust — Keller 
T.  Keller,  141  S.  W.  581. 

XV.   BCANAOEMXarr   AND  DISFOBAI. 
OF  TRirST  PROFERTT. 

1 206  (Ky.)  Where  plaintiff  made  it  pos- 
sible for  her  agent  to  secure  title  to  property 
to  which  she  was  entitled,  in  bis  own  name, 
mortgagees  thereof,  who  loaned  money  to  such 
agent  on  the  strength  of  his  apparent  title,  are 
entitled  to  a  lien  prior  to  that  of  the  principal. 
—Straeffer  v.  Rodman,  141  S.  W.  742. 

VI.  AOOOUNTINO  AND  COMPENSA- 
TION  OF  TRUSTEE. 

i  327  (Ky.)  A  judgment,  in  a  proceeding  to 
compel  a  trustee  to  settle  his  accounts,  which 
adjudges  the  amount  the  trustee  owes  the  ben- 
eficiary, held  a  full  settlement,  and  prior  orders 
directing  payments  by  the  trustee  are  merged 
in  the  judgment.— Patrick  v.  Patrick,  141  S.  W. 
1192. 

Vn.  ESTABI.ISHBCENT  AND  EN- 
FOROEBfENT  OF  TRUST. 

(C)  Actions. 

{361  (Tex.Civ.App.)  A  trust  in  land  will 
not  be  declared,  where  the  purchaser  gave  a 
note  to  obtain  the  purchase  money,  under  an 
agreement  with  the  claimed  beneficiary  that  it 
should  be  paid  out  of  the  rents;  and  the  bene- 
ficiary neither  agreed  to  nor  ever  did  anything 
to  make  the  land  produce  rents.— Watkins  v. 
Watkins,  141  S.  W.  1047. 

ULTRA  VIRES. 

See  Building  and  Loan  Associations,  (  24;  Cor- 
porations, {  487. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  {  145. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names. 

UNITED  STATES. 

See  Courts,  {{  255,  289;  Public  Lands;  Re- 
moval of  Causes;  Trade-SIarks  and  Trade> 
Xamea. 


UNIVERSITIES. 

See  Colleges  and  Universities, 

UNUSUAL  punishment: 

See  Telegraphs  and  Telephones,  |  34. 

UTTERING. 

See  Forgery,  g  29. 

VACATION. 

See  Courts,  {  69;    Equity,  {  419;    Judgment, 

§{  142-162,  427-447. 
Of  tax  sale,  see  Taxation,  §{  689,  798,  806,  809. 

VALUL 

See  Sales,  {{  382,  442. 

VARIANCE. 

See  Bigamy,  {  5;  Carriers.  {  69;  Contracts, 
I  346;  Criminal  Law,  {  918. 

VEHICLES. 

See  Highways,  {  181;  licenses,  {  14;  Negli- 
gence, {  03. 

VENDOR  AND  PURCHASER. 

See  Action,  {{  29,  47;  Adverse  Possession,  { 
60;  Contracts,  {  287;  Descent  and  Distribu- 
tion; Election  of  Remedies;  Evidence,  {{ 
434,  460;  Exchange  of  Property;  Executors 
and  Administrators,  |{  337,  397;  Fraud: 
Frauds,  Statute  of,  {  116;  Husband  and 
Wife,  {  146;  Judgment,  {  205;  Public  Lands, 
H  173,  178;   Sales;   Trusts,  {{  89,  361. 

I.  REQUISITES  AND  VAXIDITT  OF 
CONTRACT. 

{  25  (Ky.)  A  contract  for  sale  and  purchase 
of  land,  being  signed  by  the  purchaser  and  de- 
livered to  the  vendor's  agent  held  in  effect  de- 
livered to  the  vendor.— Monroe  t.  Bailey,  141 
S.  W.  412. 

n.  CONSTRUCTION   AND   OPERA- 
TION OF  CONTRACT. 

{78  (Ky.)  Time  held  not  of  the  essence  of 
a  contract  for  sale  of  land,  though  providing 
that  the  deed  was  to  be  delivered  not  later 
than  a  certain  day.— Monroe  v.  Bailey,  141  S. 
W.  412. 

HI.  MODIFICATION   OR   RESCISSION 
OF  CONTRACT. 

(B)  Reaolsalon  br'  Vendor. 

{93  (Tex.Civ.App.)  Duration  of  a  pur- 
chaser's default  in  paying  a  balance  due  held 
not  to  entitle  a  vendor  to  rescind  the  contract 
and  recover  the  land. — Wiseman  v.  Cottingham, 
141  S.  W.  817. 

(C)  Reaclaalon  by  Pnrobaaer. 

{  108  (Ark.)  One  who  has  been  induced  to 
purchase  property  by  the  fraudulent  represen- 
tations of  thi>  vendor  may  sue  in  equity  for  a 
rescission.- Brown  v.  Le  May,  141  S.  W.  759. 

{110  (Mo.App.)  Upon  failure  of  a  vendor  to 
furnish,  within  a  reasonable  time,  the  abstract 
agreed  upon  by  the  contract  between  the  par- 
ties, the  vendee  was  entitled  to  rescind  the  con- 
tract and  recover  the  money  paid  thereon. — 
Austin  V.  Shipman,  141  S.  W.  425. 

IV.  PERFORMANCE    OF    CONTRACT. 

(A)  Title  and  Estate  of  Vendor. 

{  140  (Mo.App.)  Contract  for  the  sale  and 
purchase  of  land  held  to  require  the  vendor  to 
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fnrnish  an  abstract  of  title,  showing  a  perfect 

title  In  himself;    the  fact   that  his  title  was 

§ood  being  insufficient. — Austin  t.  Shipman,  141 
.  W.  425. 

T.  BIOHTB  AIVS  LIABHITIES   OF 
FAATIEB. 

(O)  Bona  Fide  Pnrehaaerii. 

{230  (Mo.App.)  A  grantee  held  to  take  land 
subject  to  restrictive  building  covenants  con- 
tained in  his  grantor's  deed. — Compton  Hill  Im- 
provement Co.  V.  Strauch,  141  S.  W.  1159; 
Same  ▼.  Garvey,  Id,  11G3. 

A  property  owner  held  not  entitled  to  daiio 
lack  of  notice  that  a  part  of  his  building  was 
within  the  distance  from  the  street  line  prohib- 
ited by  his  own  and  his  grantor's  deeds.— Id. 

S23I  .(Tex.  Civ.  App.)  A  judgment  con- 
cerning land,  rendered  in  a  county  other  than 
where  the  land  lies,  is  not  constructive  notice 
to  one  purchasing  before  the  judgment  is  re- 
corded in  the  latter  county.— Houston  Oil  Co, 
of  Texas  v.  Bayne,  141  8.  W.  544. 

1 232  (Ark.)  Snle  concerning  possession  of 
land  as  notice  to  subsequent  purchasers  and 
mortgagees  stated.— American  Building  &  Loan 
Aas'n  V.  Warren,  141  S.  W.  765. 

{238  (Ky.)  The  grantee  of  a  bona  fide  pur- 
chaser without  notice  is  protected  against  prior 
equities,  even  though  he  himself  has  notice. — 
Vamey  t.  Deskins,  141  S.  W.  411. 

i  238  (Tex.  Civ.  App.)  Defendant  in  tres- 
pass to  try  tide  cannot  rely  on  want  of  notice 
to  his  predecessor  of  a  judgment  as  constitut- 
ing him  an  innocent  purchaser,  where  the  judg- 
ment does  not  affect  the  title  conveyed. — Hous- 
ton Oil  Co.  of  Texas  t.  Bayne,  141  S.  W.  544, 

{239  (Ky,)  That  a  purchaser  paid  value  and 
bad  no  notice  held  immaterial  as  to  the  rights 
of  the  holder  of  the  legal  titie, — Vanhoose  t. 
Fairchfld,  141  S,  W,  75. 

{  243  (Tex.Civ.App.)  On  an  issue  between  a 
subsequent  purchaser  and  the  holder  of  a  pri- 
or unrecorded  deed  from  the  same  grantor,  the 
latter  held  entitied  to  testify  why  he  kept  his 
deed  off  the  record  and  as  to  the  considera- 
tion paid  therefor  as  bearing  on  his  good  faith. 
— Aliller  v.  Linguist,  141  S.  W.  170. 

§  244  (Ky.)  Though  defendant  had  posses- 
sion of  the  unrecorded  deed  under  which  the 
plaintiff  claimed,  evidence  held  to  rebut  the 
presumption  therefrom  that  he  had  notice  of 

glaintiff's    claim    and    support   a    finding    that 
e  was  a  bona  fide  purchaser  without  notice. — 
Varney  v.  Deskins,  141  S.  W.  411. 

{244  (Tex.  Civ.  App.)  Evidence  in  an  ac- 
tion for  trespass  to  try  title  held  sufficient  to 
justify  a  finding  that  a  deed  to  defendants' 
predecessors  was  made  after  a  deed  to  plain- 
tiff's grantors  in  pursuance  of  a  prior  con- 
tract by  the  common  grantor  known  to  plain- 
tiff's grantors.— Hermann  v.  Thomas,  141  S. 
W.  574. 

{245  (Tex.Civ.App.)  Evidence  held  to  re- 
quire submission  to  the  jury  of  the  question 
whether  a  subsequent  purchaser  of  certain 
land  had  notice  of  a  prior  unrecorded  deed  by 
his  vendor  to  another. — Miller  v.  Linguist,  l4l 
S,  W,  170. 

VI.  BEMEDIE8  OF  VEMDOB. 

(A)  Uen  and  ReeoTcry  of  I<aiid. 

{ 253  (Tex.CiVwApp.)  A  vendor's  lien  revers- 
ed in  a  note  for  the  balance  of  the  price  held 
not  invalid  because  the  note  did  not  describe 
the  land,  which  was  fully  described  in  the  deed 


executed  the  next  day  as  a  part  of  the  same 
transaction.— Miller  v.  Lingnist,  141  S.  W.  170. 
A  note  {given  for  the  balance  of  the  purchase 
price  of  land  held  to  reserve  a  vendor's  lien. 
-Id. 

{257  (Tex.Civ.App.)  The  superior  title  to 
land  sold  remains  in  the  vendor  until  payment 
of  the  balance  of  the  price,  where  vendor's 
lien  is  reserved  to  secure  the  same. — Miller 
V.  liingnUt.  141  S.  W.  170. 

{296  (Tex.Civ.App.)  The  assignee  of  ven- 
dor's lien  notes,  though  not  entiued  to  poases- 
sion,  held  entitled  to  foreclose  against  a  build- 
ing removed  from  the  land. — Bowden  r.  Bridg- 
man,  141  S.  W.  1043. 

{299  (Tex.Civ.App.)  A  petition  by  a  vendor 
to  recover  the  land  for  nonpayment  of  a  note 
secured  by  vendor's  lien  hi:ld  not  defective  for 
faUnre  to  offer  to  repay  any  part  of  the  pnr- 
chase  money  he  may  have  received. — ^Miller  v. 
Linguist,  141  S.  W.  170. 

Where  a  vendor's  action  was  brought  to  re- 
cover the  land  and  not  to  collect  a  note  for 
the  balance  of  the  price  or  to  foreclose  the 
vendor's  lien  reserved  therein,  it  was  not  ma- 
terial that  an  action  on  the  note  or  to  fore- 
close would  have  been  barred  by  limitations. 
-Id. 

Vn.  &EMEDIES  OF  FUBOHASEB. 

(A)  ReeoverT-  of  Pnreliaae  Moaey  PsUd. 

{334  (Tex.Civ.App.)  A  contract  for  the 
purchase  of  land  construed,  and  a  deposit  held 
to  be  a  penalty  to  cover  any  damages  of  the 
vendor,  the  amount  of  which,  in  an  action  to 
recover  the  deposit,  is  a  question  for  the  jury. 
—Hough  V.  Fink,  141  S.  W.  147. 

{337  (Tex.Civ.App.)  In  a  stated  case  a  pur- 
chaser of  several  parcels  of  land,  under  a  con- 
tract calling  for  a  stipulated  payment,  held  en- 
titled to  a  Ben  upon  toe  land  not  conveyed,  but 
embraced  in  the  contract— Hough  v.  Fink, 
141  S.  W.  147. 

(B)  Actions  tor  Breacb  of  Contract. 

{342  (Tex.  Civ.  App.)  The  petition,  in  an 
action  by  a  purchaser  of  land  against  his  ven- 
dors, held  to  state  a  cause  of  action  for  recov- 
ery of  damages,  and  not  for  rescission. — Ford- 
tran  v.  Cunningham,  141  S.  W.  562. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  {{  253-299. 

VENIRE. 

See  Criminal  Law,  {  63L 

VENUE. 

See  Forgery,  {  23;   Judgment,  (  456;   Justices 
of  the  Peace,  {§  59,  73,  74. 

X.  ITATUBE  OB  SUBJECT  OF  ACTION. 

{ 7  (Tex.Civ.App.)  Under  the  express  pro- 
vision of  Rev.  St.  1895,  art.  1194,  subd.  5,  suit 
on  a  contract  for  the  exchange  of  property, 
"enforceable  at  Weatherford,  in  Parker  coun- 
ty, Texas,"  is  properly  brought  in  Parker 
county.— Whisenant  v.  Schawe,  141  S.  W.  l-«$. 

§  17  (Tex.Civ.App.)  Eight  of  a  defendanu 
under  Rev.  St.  1895,  art.  1194,  {  14,  to  hai-e 
a  suit  concerning  land  brought  in  the  county 
where  the  land  fies  held  waived. — ^Houston  Oil 
Co.  of  Texas  v.  Bayne,  141  8.  W.  644. 

n.  DOMICIX.E  OB  BESIDENOE  OF 
FABTIES. 

{21  (Tex.Civ~App.)  In  a  stated  case,  krld 
that,  under  Rev.  St.  1895,  art  1194.  an  action 
could  not  be  maintained  against  defendant  in 
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a  connt7  other  than  that  of  his  reridence. — 
Breed  v.  ^gginbotham  Bros.  &  Co^  141  8. 
W.  164. 

t32  (Tex.CiT.App.)  Defendant  held  not  to 
have  waived  Ua  right  to  plead  the  priyilege  of 
being  sued  in  the  county  of  hia  domicile,  despite 
District  Court  Bule  24  (67  S.  W.  xjoi)  and 
Rev.  St  1896,  art.  1291.— Breed  T.  Blcgin- 
botham  Bros.  &  Co.,  141  S.  W.  164. 

VERDICT. 

See  Appeal  aad  Krror,  M  302,  710,  781,  1001, 
1002.  1005:  Criminal  Law,  {S  890,  1159; 
Judgment,  {  256;  New  TrUl,  i  78;  Trial,  { 
815-845. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  §§  189,  287,  297. 

VINDICTIVE  DAMAGES. 

Se«  Damages,  S§  87,  91. 

WAIVER. 

See  Appeal  and  Error,  {  1078;  Certiorari,  { 
42;  Chattel  Mortgages,  {  240;  Courts,  |  37; 
Estoppel;  Insurance,  !!§  378-392.  634;  Jury, 
I  29;  Justices  of  the  Peace,  {  150;  Pleading, 
i  406;  Tri.al,  §  194;  Venue,  {{  17,  82;  Wit- 
nesses, t  219. 

WALLS. 

See  Adjoining  Ijandowners. 

WARNING. 

See  Master  and  Servant,  i  163:  Railroads,  |§ 
369,  881;    Street  Railroads,  {  86. 

WARRANT. 

See  Banks  and  Banking,  S  165;  Criminal  Law, 
{  429. 

WARRANTY. 

See  Action,  f  27:  Covenants,  f  IT;  Landlord 
and  Tenant,  i  28;  Sales,  {{  261-285,  425,  435, 
441-446. 

WATERS  AND  WATER  COURSES. 

See  Navigable  Waters;  Release,  {  13;  Trial, 
i  261. 

VXL  CONVETANCES  AITS   OOIT. 
TRACTS. 

{  156  (Tez.Civ.App.)  Ancient  Mexican  grants 
of  water  rights  held  to  grant  to  each  grantee 
water  rights  in  common.— San  Juan  Ditch  Co. 
V.  Cassin,  141  S.  W.  815. 

Where  grantees  of  water  rights  have  only 
equal  rights  in  the  waters  of  a  stream,  each 
must  use  the  water  with  a  due  regard  to  the 
rights  of  the  other  grantees.— Id. 

vm.  arthtciai.  pohds,  bebeb. 

VOIBS,  AHD  OaANMELS,  DAM8, 
AND  ZXOWAOE. 

{  179  (Tex.CiTjlpp.)  In  an  action  for  dam- 
age to  land  by  erecting  a  dam  in  a  creek  caus- 
ing an  overflow,  held^  that  a  requested  charge 
on  proximate  cause  should  have  been  given. — 
Warren  v.  KimmeU,  141  8.  W.  159. 

IX.   F1TBLIO   WATER   SUPPLY. 

(A)  Domentio   and   Mniilclpal  Porposea. 

i  201  (Mo.Ai>p.)  Under  Rev.  St.  1909,  §  9025, 
held,  that  a  city  s  contract  to  furnish  water 
to    a    private    corporation,    construed    by    the 


parties  so  that  die  city  got  nothing  for  the  nse 
of  water,  was  void. — KirksvUle  Light,  Power  & 
Ice  Co.  v.  City  of  Kirksville,  141  8.  W.  484. 

(B)  Irrlv^ttoa   ana  Otber  Aarrlenltnral 
Pnrpoaes. 

i  247  (Tex.Civ.App.)  A  petiUon  held  to  stat» 
a  cause  of  action  for  the  determination  of  wa- 
ter rights  of  the  parties.— San  Juan  Ditch  Co. 
T.  Cassin,  141  S.  W.  815. 

1261  (Tex.Civ.App.)  On  suit  for  breach  of 
defendant's  contract  to  supply  plaintiff,  a  ten- 
ant, with  water  for  a  rice  crop,  held  error  to 
authorize  recovery  of  a  share  of  the  additional 
rice  which  would  have  been  raised  if  the  land 
had  been  properly  irrigated,  which  would  have 
gone  to  the  landlord.— Lone  Star  Canal  Co.  ▼. 
Cannon,  141  S.  W.  799. 

A  water  consumer  suing  an  irrigation  canal 
company  held  not  entitled  to  show  certain  facts 
as  establishing  waiver  of  a  requirement  for 
written  notice  of  demand  for  service.— Id. 

WEAPONS. 

See  BaiL 

WHISTLES. 

See  Railroads,  |  860. 

WILLS. 

See  Appeal  and  Error,  i  1036;  Courts,  |  202; 
Descent  and  Distribution;  Executors  and  Ad- 
ministrators;   Trusts. 

V.  PROBATE,  ESTABUSHHEHT,  ANU 
AimUUCENT. 

(K)  Revlevr. 

g  367  (Tex.Civ.App.)  Under  Rev.  St.  1895, 
arts.  1387,  2255,  2256,  appeal  cannot  be  taken 
from  the  probate  of  a  will  without  notice  given. 
— Beversdorff  v.  Dienger,  141  S.  W.  533. 

VX   OONSTRTTOTION. 
(A)  General    Rnles. 

{470  (Mo.)  Testator's  intent,  which  the 
court  is  bound  to  give  effect  to,  under  Rev.  St. 
1909,  S  583,  must  be  determined  by  considering 
the  entire  instrument— Threlkeld  ▼.  Threlkeld, 
141  S.  W.  1121. 

(B)    DealKnatlon  of  Deviaeea  and  Lie^a- 
tees  and  Their  Reapeetlve  Shares. 

{53 1  (Ky.)  Gifts  under  a  will  held  to  be 
per  stirpes,  and  not  per  capita. — GuUey  v.  Lil- 
lard's   Ex'r,  141   S.  W.  58. 

(B)  Nature  ot  Katatea   and   Intereata  Cre> 
ated. 

{614  (Mo.)  Will  construed,  and  held  to  de- 
vise one-third  of  testator's  estate  to  his  wid- 
ow for  life  with  an  absolute  power  of  disposi- 
tion, remainder  as  to  the  part  undisposed  of  to 
testator's  children.— Threlkeld  ▼.  Threlkeld, 
141  S.  W.  1121. 

Under  Rev.  St  1900,  {  579,  a  life  estate  may 
be  created  by  implication,  if  testator  has  mani- 
fested such  intent  by  unambiguous  language. 
— Id. 

{816  (Mo.)  An  absolute  power  of  disposi- 
tion in  a  life  tenant  is  not  inconsistent  with  a 
devise  for  life.— Threlkeld  v.  Threlkeld,  141  S. 
W.  1121. 

Vn.  RIGHTS  Aid}  UABILrrZES  OF 
DEVISEES  AND  LEGATEES. 

(O)  Advanoementa,  Ademption,  Satlsfae- 
tion,  and  Lapae. 

{ 758  (Ky.)  Whether  testator  has  made  an 
advancement  to  a  child  held,  under  Ky.   St.   { 
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3407  (Russell's  St.  S  3S22),  immaterial,  where 
the  will  disposed  of  the  whole  estate  and  did 
not  charge  the  child  with  an  advancement — 
GuUey  v.  Lillard's  Ex'r,  141  S.  W.  58. 

WITNESSES. 

See  Appeal  and  Error,  H  871,  1050;  Continn- 
ancc;  Criminal  Law,  SS  304-^39.  505,  598, 
(J03,  608.  628,  665,  742;  Depositions;  Evi- 
dence;  Habeas  Corpus. 

II.   COMFETENCT. 

(A)  Capacity    aad    Qnallllcattoiis    In    Gea- 
eral. 

S  48  (Tei.Cr.App.)  That  accused  was  a  coun- 
ty convict  and  bad  beon  hired  out  on  bond 
would  not  render  inadmissible  any  statements 
he  might  make.— Andrews  v.  State,  141  S.  W. 
220. 

§  53  (Ky.)  In  an  action  against  a  husband 
■and  wife,  either  husband  or  wife  held  compe- 
tent witneses,  but  both  may  not  testify.— Weber 
V.  Ijape,  141  S.  W.  67. 

{58  (Mo.App.)  In  a  btisband's  action  for 
■criminal  conversation,  held,  that  his  divorced 
wife  was  a  competent  witness  in  his  behalf  as 
to  information  not  acquired  by  reason  of  mar- 
ried life.— Scheffler  v.  Robinson,  141  S.  W.  485. 

(O)  Tratimonr  ot  Parties  or  Peraona  In- 
tervnted,  for  or  avalnat  Repreaenta- 
ttvea,  SnrvtTora,  or  Sneceaaora  In  Ti- 
tle or  Intereat  of  Peraona  Deeeaaed 
or  Incompetent. 

S  I4f  (Mo.App.)  Plaintiff's  half-sister  held 
not  to  have  acted  as  plaintiff's  agent,  so  as  to 
disqualify  her  to  testify  in  a  suit  for  services 
by  plaintiff  against  decedent's  estate.— Orubbs 
V.  Ray,  141  S.  W.  17. 

88  141,  144  (Mo.App.)  Where  one  party  to  a 
•contract  or  cause  of  action  is  dead,  the  a^ent  of 
the  other  cannot  testify. — Urubbs  v.  Ray,  141  S. 
W.  17. 

S  144  (Mo.)  Plaintiffs,  who  claimed  title  to 
land  which  had  been  held  by  their  ancestor  as  j 
ton:int  in  common  with  defendant's  ancestor, 
held  not  inoompetent  to  testify  under  Rev.  St. 
11100,  8  0354.— Spence  v.  Spence,  141  S.  W. 
898. 

8159  (Ky.)  Under  Civ.  Code  Prac.  {  606, 
subd.  2,  a  person  seeking  to  establish  a  gift 
inter  vivos  by  defendant's  testator  cannot  tes- 
tify for  himself  concerning  any  verbal  state- 
ments of  or  transactions  with  the  testator. — 
Dick  V.  Harris"  Ex'r,  141  S.  W.  56. 

{  176  (Mo.App.)  Allowing  a  plaintiff  to  testi- 
fy to  conversations  with  the  deceased  president 
of  the  defendant  held  proper  where  the  deposi- 
tion of  such  president  was  on  file.— Carpenter 
V.  Gruendler  Mach.  Co.,  141  S.  W.  1147. 

8  178  (Tex.  Civ.  App.)  Evidence  of  a 
transaction  with  a  decedent  held  inadmissible, 
notwithstanding  evidence  brought  out  by  the 
adverse  party. — Austin  v.  Rupe,  141  S.  W.  547 

CD)  Confldentlal  Relatlona  and  Privileged 
Commnntcatloaa. 

8  191  (Tex.Cr.Api).)  Under  Code  Cr.  Proc. 
1895,  art  774,  hcUf,  that  a  letter  of  defendant 
to  his  alleged  former  wife  was  inadmissible 
against  him  on  his  trial  for  bigamy.— Walker 
V.  State,  141  S.  W.  243. 

8  219  (Mo.App.)  A  clause  in  an  insurance 
policy  held  no  waiver  of  the  bar  of  Rev.  St 
1!)09,  8  6362,  which  renders  a  physician  incom- 
petent to  testify  as  to  information  acquired  in 
;i  professional  capacity.— Prazier  v.  Metropoli- 
tan Life  Ins.  Co.,  141  S.  W.  936. 

The  privileged  character  of  information  ob- 
tained by  a  physician  while  in  attendance  upon 
insured  held  not  waived  as  to  the  beneficiary  of 


an  insurance  policy  by  the  disclosure  in  proofs 
of  death.— Id. 

Certain  facts  held  not  a  waiver  b^  the  bene- 
ficiary of  an  insurance  i>olicy  of  the  bar  of  the 
competency  of  the  physician  who  attended  the 
insured.— Id. 

HZ.  EXAwnrATioir. 

(A)  Taklngr  Teatlmonr  In  General. 

8  264  (Ky.)  The  trial  judge  held  not  to  have 
abused  his  discretion  in  refusing  to  permit  de- 
fendant to  recall  a  witness  at  toe  close  of  liis 
case  to  prove  that  plaintiff's  character  was  bad. 
— Boggs  V.  Turner,  141  S.  W.  42a 

'  (B)  Croaa-Bzamlnatton    and    Re-Bzamlna- 
tton. 

8  268  (Mo.)  Defendant's  wife  having  testi- 
fied that,  when  deceased  insulted  her,  defend- 
ant was  away,  it  was  legitimate  cross-examina- 
tion to  require  her  to  state  where  he  was  at 
such  time.— State  v.  Freeman,  141  S.  W.  1094. 

8  268  (Tex.Cr.App.)  It  was  not  error  to  per- 
mit the  state  to  ask  one  of  defendant's  wit- 
nesses, on  cross-examination,  whether  he  had 
testified  at  a  former  triaL— Grimes  v.  State, 
141  S.  W.  261. 

8  268  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  property  from  the  operation  of  a  cot- 
ton gin,  question  as  to  what  plaintiff  would 
take  for  the  property  at  the  time  of  the  trial 
held  competent  on  cross-examination. — Hunt  v. 
Johnson,  141  S.  W.  1060. 

8  277  (Tex.Cr.App.)  In  a  trial  for  rape  of  a 
child  under  15  years  old,  refusal  to  cause  her 
to  put  on  a  suit  as  bearing  upon  Iter  apparent 
age  held  not  error. — Campbell  v.  State,  141  S. 
W.  232. 

IV.  OREDIBIUTT.   IMFEAOHMENT, 

COimiASICTION.  ANB  OOB- 

BOBOBATIOir. 

(A)  In  General. 

8318  ('Tex.Cr.App.)  No  attempt  having  been 
made  to  impeach  defendant  as  a  witness,  the 
fact  that  his  evidence  conflicted  with  that  of 
the  state  did  not  authorize  him  to  prove  his 
reputation  for  truth  and  veracity.— Allen  v. 
State,  141  S.  W.  983. 

(B)  Character  and  Condnet  of  'Wltneas. 

8  337  (Mo.)  For  purposes  of  impeachment, 

defendant  may,  on  cross-examination,  be  asked 
whether  he  had  been  convicted  of  a  crime. — 
State  V.  Freeman,  141  S.  W.  1094. 

8  345  (Mo.)  Evidence  that  a  witness  has 
been  indicted  is  incompetent  to  impeach  Iiim. 
—State  V.  Weisman,  141  S.  W.  1108. 

8  350  (Tex.Cr.App.)  Under  a  proper  charge 
a  person  accused  of  crime  may  be  questioned 
as  to  indictments  against  him  by  grand  juries 
of  other  counties  for  the  same  kind  of  offense. 
-Chance  v.  State,  141  S.  W.  113. 

§  361  (Mo.)  Where  evidence  discrediting  a 
state's  witness  is  introduced,  the  state  held  en^ 
titled  to  sustain  the  witness  by  proof  of  good 
character.— State  t.  Weisman,  141  S.  W.  1108. 

Where  accused  showed  that  a  state's  witness 
had  been  indicted,  it  was  proper  for  the  state 
to  show  that  the  witness  bad  not  l>eea  con- 
victed under  the  indictment. — Id. 

8361  (Tex.  Civ.  App.)  A  question  and  an- 
swer on  cross-examination  held  not  an  attack 
on  the  character  of  a  witness,  so  as  to  justify 
evidence  of  his  reputation  for  truth. — San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Nappier,  141  S.  W. 
.504. 

That  the  testimony  of  a  party  was  contra- 
dicted by  that  of  an  adverse  party  held  not  to 
justify  admission  of  evidence  of  good  reputa- 
tion of  the  party  for  truth.- Id. 
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(O)  Interest  and  Bias  of  "Witness. 

1370  (Tei.Civ.App.)  In  an  action  for  the 
wrongful  seizure  by  defendant  of  plaintiffs' 
goods,  testimony  of  the  relations  of  a  witness 
to  defendant  held  admissible  to  show  prejudice. 
—Souther  y.  Hunt,  141  S.  W.  359. 

(D)  Inconsistent    Statements    by    IVItness. 

§  379  (Mo.  App.)  Admissions  by  a  party 
against  his  interest  are  admissible  to  affect  his 
credibility  as  a  witness,  but  admissions  not 
affecting  his  interest  do  not  go  to  his  credibil- 
ity.—Wray  V.  Wabash  R.  Co.,  141  S.  W.  449. 

§380  (Tex.  Cr.  App.)  To  impeach  accus- 
ed's wife  as  his  witness,  the  state  could  show 
that  she  had  stated  to  impeaching  witness 
facts  tending  to  show  accused's  guilt. — ^Adams 
V.  State,  141  S.  W.  527. 

§396  (Tex.Cr.App.)  Where  accused  sought 
to  impeach  a  state's  witness  by  introducing  a 
portion  of  his  testimony  at  the  examining  trial, 
the  state  was  entitled  to  support  the  witness 
by  introducing  the  whole  of  such  evidence.-- 
AUen  T.  State,  141  S.  W.  983. 

§  397  (Mo.App.)  The  jnrjr,  in  determining  the 
weight  to  be  given  the  testimony  of  a  witness, 
held  not  authorized  to  impute  to  the  witness 
willful  perjury.— Wray  v.  Wabash  R.  Co.,  141 
S.  W.  449. 

(B)  Contradiction  and  Corroboration  of 
vritness. 

§405  (Ark.)  In  a  prosecution  for  homi- 
cide, certain  contradicting  testimony  hrld  er- 
roneously admitted. — Brock  v.  State,  141  S. 
W.  756. 

1414  (Tex.  Or.  App.)  The  state  hrld  not 
entitled  to  support  the  testimony  of  its  witness 
by  proving  a  similar  statement  at  another  time 
and  place.— Dorman  v.  State,  141  S.  W.  526. 

WORDS  AND  PHRASES. 

"Abandonment."— Herman  v.  Smith  (Tex.  CW. 

App.)  141  S.  W.  1087. 
"Acceptance." — Lehnhard  v.  Sidway  (Mo.  App.) 

141  S.  W.  430. 
"Accommodation  indorsement." — Waller  v.  Gor- 
man Mercantile  Co.    (Tex.  Civ.  App.)   141 

S.  W.  833. 
"Agent."— McGuinn  v.  Federated  Mines  &  Mil- 
ling Co.   (Mo.  App.)  141  S.  W.  407. 
"Agreement  to  answer  for  debt  of  another." — 

Van  Winkle  v.  King  (Ky.)  141  S.  W.  40. 
"And."— State  v.  Long  (Mo.)  141  S.  W.  lOO'J. 
"Authority."— Weatherford,   M.    W.    &    N.   W. 

Ry.  Co.  v.  Crutcher  (Tex.  Civ.  App.)  141  S. 

W.  137. 
"Bailment." — Bertig    Bros.    T.    Norman    (Ark.) 

141  S.  W.  201. 
"By."— (Joldman   v.   Broyles    (Tex.   Civ.   App.) 

141   S.   W.  2S3. 
"Cause    of    action." — Hales    v.    Raines     (Mo. 

App.)  141  S.  W.  917. 
"Children."— Wilman  v.  State  (Tex.  Cr.  App.) 

141   S.  W.  110. 
"Combination  in  restraint  of  trade."- State  ex 

inf.   Major  v.    International   Harvester   Co. 

of  America  (Mo.)  141  S.  W.  672. 
"Contemplation  of  insolvency." — Cecil   v.   Citi- 
zens' Nat.  Bank  of  Danville   (Ky.)   141  S. 

W.  416. 
"Court."— Chickasha   Milling   Co.   v.   Crutcher 

(Tex.  Civ.  App.)   141   S.  W.  S.w. 
"Covenant  of  seisin." — Fiilk  v.  Organ  (JIo.  App.) 

141  S.  W.  1. 
"Debauch."— State  v.  Long   (JIo.)   141  S.  W. 

10!«). 
"Deed."— Glasscock    v.    Dimmitt     (Tex.    Civ. 

App.)   141  S.  W.  822. 


"Design  to  prefer  a  creditor."— Cecil  v.  Citi- 
zens' Nat  Bank -of  Danville   (Ky.)  141  S. 

W.  416. 
"During  pendency  of  the  action." — Stewart  v. 

Stewart  (Ark.)  141  S.  W.  193. 
"Engaging  in  the  business  of  selling  liquor."— 

Hernandez  T.  State  (Tex.  Cr.  App.)  141  S. 

W.  268. 
"Estimate."— City  of  Boonville  ex  rel.  Cosgrove 

V.  Stephens  (Mo.)  141  S.  W.  1111. 
"Expert     testimony." — McAnany      v.      Henrici 

(Mo.)  141  S.  W.  633. 
"Expert  witness." — ^McAnany  v.  Henrici  (Mo.) 

141  S.  W.  633. 
"Fellow    servant."- Brandt    v.    Kansas    City 

Breweries  Co.  (Mo.  App.)  141  S.  W.  444. 
"Fiction  of  law,"— Leavell  v.  Blades  (Mo.)  141 

S.  W.  893. 
"Final   judgment." — ^McKneeley    v.    Armstrong 

(Tex.  Civ.  App.)  141  S.  W.  1003. 
"Forced  sale."— Wiener  v.  Zwieb  (Tex.)  141  S. 

W.  771. 
"Foreseen."- St.  Louis  Southwestern  Ry.  Co.  of 

Texas  v.  Alexander  (Tex.  Civ.  App.)  141  S. 

W.  135. 
"Fraud."— Cooper  Grocery  Co.  y.  Gaddy  (Tex. 

Civ.  App.)  141  S.  W.  825. 
"Gambling   device."— Johnson   y.   State    (Ark.) 

141  S.  W.  493. 
"Gift  inter  vivos."- Dick  v.  Harris'  Ex'r  (Ky.) 

141  S.  W.  56. 
"Infirm."- Davis  y.  State  (Tex.  Cr.  App.)  141 

S.  W.  264. 
"Innuendo."— McCauley    y.     State     (Tex.    Cr. 

App.)  141  S.  W.  975. 
"Insanity."— Banks    v.    Commonwealth    (Ky.) 

141  S.  W.  .380. 
"Instructions."- Weatherford,  M.  W.  &  N.  W. 

Ry.  Co.  v.  Crutcher   (Tex.  Civ.  App.)   141 

S.  W.  137. 
"Instrtiment."— Bagley     v.     State     (Tex.     Cr. 

App.)  141  S.  W.  107. 
"Invalid."— Wiener  y.  Zwieb  (Tex.)  141  S.  W. 

771. 
"Invited  error."— Ben  C.  Jones  &  Co.  y.  Gam- 

mel-Statesman  Pub.  Co.    (Tex.  Civ.  App.) 

141  S.  W.  1048. 
"Judge." — Chickasha  Milling  Co.    v.   Crutcher 

Cfex.  Civ.  App.)  141  S.  W.  355. 
"Judgment."— Metcalf  v.  St.  Louis,  I.  M.  &  S. 

Rj-.  Co.  (Ark.)  141  S.  W.  1167. 
"Judicial    action." — State    ex    reL    Powell    y. 

Shocklee  (Mo.)  141  S.  W.  614. 
"Judicial    tribunal."— Taylor   y.    Carr    (Tenn.) 

141  S.  W.  745. 
"Jurisdiction."— Gulf,  T.  &  W.  Ry.  Co.  y.  Lunn 

(Tex.  Civ.  App.)  141  S.  W.  538. 
"Labor."— Ex   parte  Axsom    (Tex.   Cr.   App.) 

141  S.  W.  793. 
"Malice." — Lampert   y.  Judge   &   Dolph   Drug 

Co.  (Mo.)  141  S.  W.  1095. 
"Market  value." — Souther  v.  Hunt   (Tex.  Civ. 

App.)  141  S.  W.  359. 
"Merits  of  the  controversy." — ^Taylor  y.  Carr 

(Tenn.)  141  S.  W.  745. 
"Negligence." — Cole  v.  Jones   (Mo.  App.)  141 

S.  W.  689;   Morgan  v.  Oronogo  Circle  Min- 
ing Co.  (Mo.  App.)  141  S.  W.  735. 
"Negligently." — Toebbe    v.    City    of    Covington 

(Ky.)  141  S.  W.  421. 
"Occupancy." — Walton  v.  Phoenix  Ins.  Co.  (Mo. 

App.)  141  S.  W.  1138. 
"Operating  railroad." — St.  Louis  Southwestern 

Ry.  Co.  of  Texas  v.  McGee  (Tex.  Civ.  App.) 

141  S.  W.  1054. 
"Or."-State  v.  Long  (Mo.)  141  S.  W.  1099. 
"Ordinary  care." — Toebbe  v.  City  of  Covington 

(Ky.)  141  S.  W.  421. 
"Party  to  be  charged." — Lee  y.  Vaughan  Seed 

Store  (Ark.)  141  S.  W.  496. 
"Permanent  employment." — Louisville  &  N.  R. 

Co.  v.  Cox  (Ivy.)  141  S.  W.  389. 
"Person."— Hugo,    Schmeltzer   &   Co.    v.    Paiz 

(Tex.)  341  S.  W.  518. 
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Lesser   fko-Yiil  S.  V-   888, 
"Political  subdivision  of  the  state."— State  ex 

rel.  School  Dist  No.  4  v.  School  Dist.  No. 

3  (Mo.)  141  S.  W.  1111. 
"Profits."— Barry  v.  Bemays    (Mo.  App.)   141 

S.  W.  933. 
"Property."— State    ex    rel.    Koeln    ▼.    Lesser 

(Mo.)  141  8.  W.  88a 
"Proximate  cause."- Gulf,  C.  &  S.  F.  Ry.  Co. 

V.  Green  (Tex.  Civ.  App.)  141  S.  W.  341. 
"Relationship."— Western  Union  Telegraph  Co. 

V.  Samuels  (Tex.  Civ.  App.)  141  .S.  W.  802. 
"Risk  assumed." — United  Benev.  Ass'n  v.  Ba- 
ker (Tex.  Civ.  App.)  141  S.  W.  541. 
"Seduce."— State    v.   Long    (Mo.)    141    S.    W. 

1099. 
"Shock."— Mangold  t.  Bacon  (Mo.)  141  S.  W. 

mo. 

"Shock    the    conscience." — ^Mangold    v.    Bacon 

(Mo.)  141  S.  W.  050. 
"Signature." — ^I^iee     v.     Vaughan     Seed     Store 

(Ark.)  141  S.  W.  496. 
"Special  term."— Carter  v.  Carter   (Mo.)   141 

S  W.  873. 
"Statement  of  facts."- Chickasha  Milling   Co. 

T.  Crutcher  (Tex.  Civ.  App.)  141  S^  W.  .^■>.">. 
"Tax."- State  ex  rel.  George  v.  Dix  (Mo.  App.) 

141  S.  W.  445. 
"Testify."— Ex  parte  Welborn  (Mo.)  141  S.  W. 

31. 
"Undertake."— Souther    v.    Hunt     (Tex.    Civ. 

App.)  141  S.  W.  350. 
"Vice  principal."— Hugo,  Schmcltzer  &  Co.  v. 

Pail  (Tex.)  141  S.  W.  518. 
"Void."— Wiener  v.  Zwieb   (Tex.)   141  S.   W. 

771. 


"Waiver."— Findley  t.  United  Ry».  C«.  of  St 

Louis  (Mo.)  141  S.  W.  866. 
"Withdrawal."— State  v.  Heath  (Mo.)  141  S.  W. 

26. 

WORK  AND  LABOR. 

See  Contracts,  S  232;  Mechanics'  liens;  Plead- 
ing, §!  53,  64. 

§  14  (Tex.Civ.App.)  Plaintiffs  held  entitled 
to  recover  upon  quantum  mernit  for  the  work 
done  under  a  contract  to  dig  wells,  though  they 
did  not  obtain  a  sufficient  supply  of  water,  as 
agreed.— Cunningham  v.  M.  W.  &  B.  G.  Daves, 
141  S.  W.  808. 

WOUNDING. 

See  Assault  and  Battery,  {f  58,  74, 

WRITS. 

See  Attachment;  Ortiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damus;   Process;    Prohibition;    Replevin. 

Of  error,  see  Appeal  and  Error. 

WRITTEN  INSTRUMENTS. 

See  Evidence,  |!  419-461. 

WRONGFUL  ATTACHMENT. 

See  Attachmeut. 

X-RAY. 

See  Physicians  and  Surgeons. 
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